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Proceedings 

JUI J . 20(^2 

Ke: I iiiaiice ')iickel No. .̂ 2760. I nion Pacific Corporation, et al 
C ontrol an.i Mcrttcr Southern Pacific Rail Corporation, et al. 

Deal Seeietar) Williams: 

I 'iiiiMi P.ieitu- Kaiiioad ( ompaiu ("I V") oilers the tollowmi', hnef comments on 
lui) replies lo rejilies in Ihe leleieiieeil pioeeediiu'. I P does not ohject to Ihe accept.mee ol 
either CVI A's "KepK to I'P/SP-.V>7" or BNSI's "Rebuttal lo I P's Repl>.' iniili dated hme ^S, 
2002, .1 lhe Hoard also accepts these I P comments,' 

CMA 

CM.A inisleadinglv accuses I !P or' niisleadm.L;"'the Hoard CM.A-IS al 1. In 
substance. CMA aruiies thai I 'V aiul BNSl ameiHleil lhe HNSI Setllemenl .Agreemeni lo 
embrace lhe meduul orad|ustini; Iiackage rii;lils tees lhal CMA's own expert, I hoinas C;i)\\lev, 
h.id proposed during the meiger proceedmg, but !h,it lhe ( MA Agreemeni c.iiled iot .i diiteienl 
melliod. We submil lliat t 'M.\'s new argument is not creilittle and nnisl lie lejccled t'oi lhe 
tollou iiig lea.sons: 

• CMA's elevenlh-hciur atlempl to disavow ilie reconiniendalion ofits own 
experi, Mr. Ciowlc)', conlradicls CM.A's swom Iestimony earlier this year. In 
19%. Mr. Crowley had lecommeiuleil an adiustment that includes "a I-year 
lag so that the l')')7 adjuslnieiU would be based on the change in costs 

' We refer lo the American Chemistry Council (t'ormeil\ the Chemical Manufacturers 
Association) by the acronym used throughout these proceedings, "CMA." 
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between 1995 and 199o." CMA-7. Crowley V.S. at 57. In a verified 
statement earlier this year, CM.A told the Board thai the CM \ .Agreement was 
"[bjased on Mr. Crowley's recommendations." C.VlA-17. Schick \'.S. at 3. 
CMA's representation earlier this year was correct, and the Board should not 
allow it to assert the opposite in its final reply document. 

• CMA advocates an adjustment mechanism that vvould be impossible lo apply, 
as CMA's Mr Crowley recognized years ago. CMA argues that the language 
ofthe CMA Agreemeni requires comparisons each summer beiween current-
year URCS costs and URCS costs for the prior year. As Mr Crowley 
recognized, however, this is impossible because current-year URCS costs are 
not available until almost a year after the adjustment is perfonned. That is 
why BNSF and L P understood lhe CM.A Agreemeni as employing Mr. 
Crowley's method, which compareil I RCS costs lor two prior yens. See 
UP SP-2()(), Second Supplemental .Agreement, i; 9, see also UP/SP-397, 
Rebensdorf V S. at 6-7. 

• CMA did not object vv hen UP, eleven days alter the CMA Agreement was 
signed, explained how the parties understood its adju.stment provision 
UP/SP-2.31, Rebensdorf RVS. al 10 CMA also never objected to the 
language that BNSP and UP adopted lo implement the CM.A .Agreemeni. 1 he 
Board cannoi rea.soiiably cor.ciude thai C.M.A, one ol the most aggressive and 
active parties in the UP/SP merger proceeding, suddenly lost mterest and 
ignored both Ul* testimony and an amendment to the BNSl- Setllemenl 
Agieement thai conllicled with ihc haul won CM.A .Agiecmeni ^'el lhal \y 
CM.A s position today. 

• CMA's new position conllicts with a basic purpose ofthe CM.A Agreement 
a purpoiic that CMA reiterated e.irher this year. -As a CMA vvitr.ess testified 
earlier this year. CM.A wanted to ensure that the trackage rights fees would 
relied "co.st savings projected by UP/SP as one ofthe bcnefif, ofthe merger." 
C MA-17, Schick V.S at .U By advocating an adjustinent mechanism based 
on post-merger costs, however, CM.A would lose the benefit ol cost 
reductions as two pre-merger railroads combined into one post-merger 
railroad. This would increase BNSF's trackage rights fees. 

UP's arguments did not mislead the Board. CMA's new arguments confinn that 
it is attempting to rewrite a history for which it was uniquely responsible. 
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BNSF 

The Board invited further submission:-, in this proceeding in order to al'ow BNSF 
and us alliei, an opportunitv to provide ev idence for BNSF's iiutial, unsupported claim that the 
lailroads agreed to deduct certain costs from URCS costs when adjusting trackage rights fees. 
No party prov ided any sue'; ev idence. Instead BNSF claimed a different agreement, arguing that 
the parlies iniended to restrict the adjustmen! mechanism lo post-merger I RCS costs, .\gain, 
however. BNSF provided not a scintilla of contemporaneous ev idence to support the newly 
alleged agreement. 

In Its latest filing, BNSF steps back from both of its prior theories. BNSF now 
.»ays Ihat it does not know how the parties agreed to .idjust the trackage rights fees, but that it is 
UP's job to find a w ay to depart from both I 'RCS system av erage costs and the express terms of 
the BNSl- Selllenieni Agreemeni. 

BNSF's latest filing thus conllrms a dispositiv e COIICIUSKMI llicie is no ev ideiicc 
what.soever thai UP and BNSl- ever discussed, mutually considered, or agn ed io ad)usl trackage 
rights fees in any way oilier than as they expressly agreed in the plain language ofthe BNSl-
Seniement .•\greement. In this proceeding. BNSF has suggestetl lw(i diffeieiu and mulually 
inconsistent theories for departing from the plain language, bui il has never adduced .i smgle 
scrap of paper from lhe I 'P SP proceeding lo support eilhcr. am! il now appears lo iect)gni/e lhal 
neither was workable. .Alter months ol briefing. BNSl- cannot tell the Bi>ard the substance or the 
mechanics ofthe parties' supposed agreement lo ilepait from the BNSl SeillcmenI .Agieemenrs 
plair. language, much less support that agreemeni wuh evidence other than post hoc 
r;i'ioii.ili/alioiis 

[ Ps Repiv lullv addresses each olTlic argumciils in BNSI-'s new esl filing, so w i 
vvill noi belabor them here. I he Board called lo: cv ulencc of agreemeni lo ikparl fiom lhe |il.im 
. nguage olThe BNSF Selllemcnl .Agreemeni. bui none has come beloic the Hoaul. 

Sincerelv. 

Michael 1 Rosenthal 

cc: All Parlies of Record 
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AMERICAN CHEMISTRY COLINCIL'S p^,^ 
REPLY TO LJP/SP-397 Piiblic Recor, 

The American Chemistry Coencil ("the Council ' ) ' submittal evidence to the Board on 

May 22. 2002 in CMA-17 showing that the Council's predecessor, CMA. had negotiated with 

UP and had obtained agreement to a modified escalator formula for the trackage nghts fees to be 

^ 'WiC Amencan (^hcmisfn- (~ouncil (formerly the Chemical Manufacturers AsscKiation. or CMA) 
represents the leading companies engaged in the busmess of chcmistr>'. C.ouncil members apply the 
science of chemistry- to make innovative products and services that make people'? b'-̂ s better, 
healthier and safer. ITie (Council is committed to improved environmental, health and safet)' 
performance through Responsible Care*, common sense advocacy designed to ad«Ii?ss major public 
policy issues, and health and envuonmental research and product testing. ITic business of chemistry 
is a $455 bilLon a year enterprise and a key clement of the nation's economy. It is die ration's 
largest exporter, accounting for 10 cents out of every dollar in L'.S. exports. Chcnustry companies 
mvcst more in research and development than any other business sector. 
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paid by the BNSF The original escalator agreed between UP, SP and BNSF was based on 70% 

of vear-to-year changes in the RCAF. The revised escalator adopted by UP and CMA in 

Paragraph 7 ofthe CMA Agreement provided ti.at the trackage rights fees would "be adjusted 

upward or downward each year by the difference between the year in question and the preceding 

year in UP SP's system ; erage URCS costs for the categones of maintenance and operating 

costs covered by the fee." See CMA-17. Venfied Statement of Thomas E. Schick at 4. 

Ifthere is anvlhmg that can fairly be characten/cd as the "CMA Method," the escalator 

formula in Paragraph 7 ofthe CMA Agreement was it, because this is the only escalator formula 

that CMA ever agreed to. What VV labels as the "CMA Method" w.u. an escalator formula 

suggested earlier by one of CMA's witnesses. Mr. Crowley, which CMA did not adopt in the 

CMA / .tprecment. 

The intention and effect of the escalator fonnula in Paragraph 7 ofthe CMA Agreement 

was to adjust the trackage nghts fees beginning in the second post-merger year Schick V S . id, 

at 4. Because the first adjustment wiiuld have been based on a comparison ol costs in the second 

post-merger year with costs in the first post-merger year, there never would have been a 

companson of post-merger costs with pre-merger costs. Id.' 

CMA never agreed to. and wa.s not involved in negotiating, the changes subsequently 

made by UP. in its second supplemental agreement with BNSF. which UP now refers to as the 

"CMA Method " As the Council has pointed out. the Second Supplemental Agreement was filed 

Hence the Council disagrees with UP's view (UP/SP-397 at 20) that the words "the yoar 
in question" in Section 7 of the CMA Agreement must mean the previous year. If the 
intention had been to base the adjustment on a comparison of the two pnor years' costs, 
that IS what the CMA Agreement would have said. 



on the last business day before the oral argument in the UP/SP merger, after CM.A had already 

filed a bnef withdraw ing its opposition to the merger.* 

VP suggests that it "agreed" to adopt the escalator fomiula proposed by CM.A's witness 

Crowley. UP/SP-397 at 11 But CMA never asked UP to agree to this escalator The CM.A 

Agreement, as noted, did not contain this escalator Although UP and BNSF subsequently 

agreed, in the Second Supplemental Agreement, to amend the agreement to incorporate the 

Crowley formula, CMA never agreed to this. Nor was CMA involved in the negotiation;; that 

resulted in the Second Supplemental Agreement. 

In sum, it would erroneous to ii.fer that UP adopted the "CMA Method" in any way at the 

behest of, or with the agreemeni of CMA. As far as the Council is concemed, the so-called 

"CMA Method." as interpreted by UP. is invahd. both because it was adopted w ithout 

consultation with CMA, and because, as now interpreted by UP, it would matenally abrogate an 

important aspect of the CMA Agreement that the escalator formula should bc based only on a 

comparison of costs for post-merger years, rather than comparing pre-merger costs with post-

merger costs. It would be unjust to constme the Second Supplemental Agreement as abrogating 

this aspect ofthe CMA Agreement, for two reasons First, CMA was not involved in negotiating 

the Second Supplemental Agreement. Second, the Board in approving the UP/SP merger 

imposed the CMA Agreement (including Paragraph 7) as an additional condition separate from 

the UP/SP-BNSF Settlement Agreement.'* 

LJP's submission of tesfimony from Mr. Rebensdorf on Apnl 29. 1996 stating UP's 
unilateral intention or interpretation regardmg the escalator formula (see quoted passage, 
UP/SP-397 at 12) had no effect, and could not have had any effect, m modifying the 
mutual agreement of UP and CMA in the CMA Agreement. 

Sê  Decision No. 89, 1 S.T.B. 233 at 419. 
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The best that can be said of the escalator formula that was adopted in the Second 

Supplemental .Agreement is that, i f it were applied in such a way as not to alter the underlying 

intent of the CM.A Agreement to compare only post-merger years, it could be harmoni/ed w ith 

CMA's intentions Indeed, as Mr. Schick testifies, he was advised that the change in the 

escalator formula made in the Second Supplemental Agreement was intended to bc only a 

technical, non-substantive change. CMA-17. Venfied Statement of Thomas E. Schick at 6. 

BNSF has submitted evidence and argument conceming how the formula, with the proper 

adjustments, could carry out the intention ofthe CMA Agreement and not be distorted by 

inclusion of merger related cost wnte-ups and capital investments which UP repeatedly pledged 

to pay for. The Council concurs with and endorses that evidence and argument 

David F Zoll 
Amencan Chemistry Council 
Commonwealth Tower 
13(H) Wilsoii Boulevard 
Arlington. VA 22209 

Respectfully submitted. 

Scott N. Stone 
John L. Oberdorfcr 
Patton Boggs. LLP 
2550 M Street. N W 
Washington. D C. 20037 

Counsel for the Amencan 
Chemistry Council 

dated: June 28. 2002 
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