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between t h e UP l i n e and the customers l o c a t e d a t 

Mont B e l v i e u ? 

A. I'm not aware of i t . But t h e o p e r a t i n g 

p e o p l e no doubt c o u l d answer t h a t . There c o u l d 

be s o m e t h i n g I'm n o t aware o f , but I'm not aware 

of i t . 

Q. So t h a t ' s n o t an a c t u a l two-to-one chat 

was t h e r e , i t was j u s t an imminent p o s s i b i l i t y , 

was i t n o t ? 

A. Yes, i n t h e same c a t e g o r i e s as Red 

Rock . 

Q. What does i t take i n your mind t o reach 

t h a t s t a t u s , where you can be deemed t o have two 

c o m p e t i t o r s and n o t any o t h e r s ? I s i t t h e f i l i n g 

cf an a p p l i c a t i o n ? 

A, I don't t h i n k t h a t n e c e s s a r i l y t h a t i t 

would have t o be a f i l i n g . There had n o t been 

any f i l i n g i n t h e Red Rock s i t u a t i o n as I 

u n d e r s t a n d i t . The q u e s t i o n vjould be whether t h e 

s h i p p e r c o u l d d e m o n s t r a t e based upon t h e evidence 

t h a t r a t e s and/or s e r v i c e q u a l i t y presumably a t 

the l o c a t i o n had been s i g n i f i c a n t l y i mpacted 

because of the p r o x i m i t y of t h e -- or p o s s i b i l i t y 

of t h e b u i l d - i n . 

Q, And how would a s h i p p e r dc t h a t ? 
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1 A. W e l l , t h e s h i p p e r , OG&E, d i d t h a t f o r 

2 i t s Red Rock p l a n t . I t showed t h a t , as 

3 summarized by t h e commission, Santa Fe which was 

4 a p p a r e n t l y t h e s e r v i n g r a i l r o a d , t h e s c l e s e r v i n g 

5 r a i l r o a d , had made r a t e a d j u s t m e n t s o r i n d i c a t e d 

6 t h a t i t was aware of the b u i l d - i n p o s s i b i l i t y and 

7 r e f l e c t e d t h a t i n i t s p r i c i n g . 

8 Q. So i t ' s where the r a i l c a r r i e r makes an 

9 a d j u s t m e n t based upon some d e m o n s t r a t i o n or 

10 t h r e a t by t h e s h i p p e r ? 

11 MR. ROACH: Object t o t h e f o r m o f t h e 

12 q u e s t i o n . 

13 THE WITNESS: By th e s h i p p e r ? 

14 BY MR. MOLM: 

15 Q. W e l l , the s h i p p e r i s the one who would 

16 say t o t h e incumbent c a r r i e r t h a t t h e a l t e r n a t i v e 

17 c a r r i e r can b u i l d i n . I'm t r y i n g t o g e t a t what 

18 t r i g g e r s you s a i d i t wasn't t h e a p p l i c a t i o n . 

19 A, I ' l l s i m p l y r e f e r you back t o how the 

20 commission approached the m a t t e r i n t h e Red Rock 

21 case. I t says t h e mere f a c t t h a t a b u i l d - i n 

22 c o u l d be made i s not d e t e r m i n a n t . But t h e 

23 p o s s i b i l i t y of e b u i l d - i n c o u l d i n a g i v e n 

24 s i t u a t i o n have some r e a l impact on t h e p r e s e n t 

25 s i t u a t i o n , p r i c e s i t u a t i o n , and s e r v i c e 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC 

COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONF-^ENTIAL 

Washington, D.C. 

Monday, February 5, 1996 

^4 D e p o s i t i o n o f RICHARD B. PETERSON, a 

15 A'itness h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

f o r t h e P a r t i e s i n the above • e n t i 1 1 e d m a t t e r , 

p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

sworn by JAN A, WILLIAMS, RPR, a N o t a r y P u b l i c i n 

and f o r t h e D i s t r i c t of Columbia, t a k e n a t t h e 

o f f i c e s of C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

21 Avenue, N.W,, Washington, D.C, 20044, a t 

2 10:10 a.m., Monday, February 5, 1V96, and t h e 

23 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

24 A, WILLIAMS, RPR, and t r a n s c r i b e d under her 

25 d i r e c t i o n . 
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1 f i n a l l y we l o o k e d f o r p l a c e s which a r e g e n e r a l l y 

2 p r e t t y w e l l - k n o w n , where b o t h UP and SP have a 

3 d i r e c t r a i l spur i n t o t he s h i p p e r . So you 

4 d o n ' t -- you don't have a j o i n t f a c i l i t y 

5 agreement, you don't need r e c i p r o c a l s w i t c h i n g , 

6 you j u s t b o t h go t o t h e s h i p p e r . And t h e r e a r e a 

7 few o f t h o s e . Not many, but a few. 

8 And those c r e a t e d our database w h i c h 

9 i n i t i a l l y was computed so t h a t we c o u l d g e n e r a t e 

10 volumes o f b u s i n e s s i n a computer f o r m a t t h a t we 

11 t h e n p r o v i d e d t o a l l t h e numerous p a r t i e s t h a t we 

12 n e g o t i a t e d w i t h , p r o v i d e d t h e data t o KCS and t o 

13 Montana R a i l L i n k and Wisconsin C e n t r a l and Utah 

14 R a i l w a y and BN/Santa Fe and o t h e r s , R a i l T e x and 

15 o t h e r s . So t h a t has become our database of t h e s e 

16 t w o - t o - o n e s h i p p e r s . 

17 And t h e n we lo o k e d f o r two-to-oue 

18 c o r r i d o r s where you have o n l y two r a i l r o a d s 

19 c o n n e c t i n g towns t h a t may or may not have more 

20 t h a n two r a i l r o a d s . And we found two, we f o u n d 

21 New O r l e a n s t o Houston. New Orleans has a l o t of 

22 r a i l r o a d s , Houston has a l o t of r a i l r o a d s , b u t we 

23 and SP have t h e o n l y d i r e c t r o u t e s between t h e 

24 two. KCS as you know can connect them, b u t t h e y 

25 were a l i t t l e t oo c i r r u i t o u s so we c a l l e d t h a t a 
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1 t w o - t o - o n e c o r r i d o r . We co.uld have argued t h a t , 

2 b u t we d i d n ' t . 

3 And t h e n New Orleans t o Memphis we 

4 i d e n t i f i e d as a two-to-one c o r r i d o r . BN/Santa Fe 

5 s e r v e s t h a t c o r r i d o r and I and o t h e r s argued 

6 i n t e r n a l l y t h a t t h a t was r e a l l y a t h r e e - t o - t w o 

7 c o r r i d o r . But i n t h e end i t was f e l t t h a t we and 

8 SP had the s h o r t e r routes and i t was i d e n t i f i e d 

9 a l s o as a two- t o - o n e c o r r i d o r . 

10 MR. ROACH: You s a i d New Orleans t o 

11 Memphis . 

12 THE WITNESS: Okay. I always do t h a t . 

13 Houston t o Memphis, I'm s o r r y , Houston t o 

14 Memphi s. 

15 BY MR. MOLM: 

16 Q. I t h o u g h t t h a t was a whole new a r e a . 

17 A. S o r r y . And t h a t i d e n t i f i e d our 

18 t w o - t o - o n e u n i v e r s e . Mr. Barber and o t h e r s have 
« 

19 done a l o t o f work on source c o m p e t i t i o n and so 

20 f o r t h t o see i f t h a t would e n t e r i n t o t he 

21 d e c i s i o n s , b u t we d i d n ' t f i n d any problems 

22 t h e r e . So t h a t c r e a t e d the two-to-one s i t u a t i o n 

23 which was used by our people t h a t were i n v o l v e d 

24 i n t h e n e g o t i a t i o n s w i t h the v a r i o u s r a i l r o a d s 

25 f o r s e t t l e m e n t . 
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1 Q. And, j u s t as a p o i n t of emphasis, i s i t 

2 y o u r t e s t i m o n y t h a t a l l of West Lake and not j u s t 

3 t h e PPG p l a n t i s open t o UP? 

4 A, I'm n o t -- I don't know. As f a r as UP 

5 i s conc e r n e d , t h e r e ' s no s i g n i f i c a n t t r a f f i c 

6 o t h e r t h a n PPG. They're a l a r g e s h i p p e r , t h e r e 

7 may be some s m a l l e r s h i p p e r s t h e r e . B u t , when we 

8 t h i n k o f West Lake, we t h i n k of PPG. 

9 Q. Now, p u t t i n g aside the q u e s t i o n o f 

10 wh e t h e r t h e r e a re any o t h e r s h i p p e r s i n West Lake 

11 and f o c u s i n g on PPG now, would t h e PPG p l a n t be 

12 i n e s s e n t i a l l y t h e same p o s i t i o n as t h e downtown 

13 area t h a t we j u s t d i s c u s s e d ; t h a t i s , because of 

14 t h e KCS s e r v i c e , t h i s would not be c o n s i d e r e d a 

15 tw o - t o - o n e p o i n t and, t h e r e f o r e , would n o t be 

16 s e r v e d by t h e BN v i a t r a c k a g e r i g h t s a f t e r t h e 

17 proposed merger; i s t h a t c o r r e c t ? 

18 A. Yes, t h i s would not be p a r t o f the BN 

19 s e r v i c e under t h e s e t t l e m e n t . I ' d l i k e t o j u s t 

20 say t h a t most New Orleans b u s i n e s s i s n ' t g o i n g t o 

21 New O r l e a n s , i t ' s g o i n g beyond New O r l e a n s i n t o 

22 tne S o u t h e a s t . And, from b o t h Lake C h a r l e s and 

23 e s p e c i a l l y West Lake, of course, KCS has an 

24 e x c e l l e n t r o u t e t o the Southeast by g o i n g n o r t h 

25 t o S h r e v e p o r t and then across the m i d - s o u t h r o u t e 
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1 t o M e r i d i a n , M i s s i s s i p p i , And they a r e becoming 

2 a f o r m i d a b l e c o m p e t i t o r i n t o t he Southeast a f t e r 

3 t h e i r a c q u i s i t i o n of the mid- s o u t h r o u t e . 

4 . Q. I ' d l i k e t o d i r e c t you t o page 243 of 

5 yo u r t e s t i m o n y . And I ' l l d i r e c t y o u r a t t e n t i o n 

6 t o t h e l a s t p a r a g r a p h a t the bottom o f the page, 

7 b e g i n n i n g f u r t h e r m o r e . I f I c o u l d j u s t quote 

8 your t e s t i m o n y here f o r the r e c o r d , you say, 

9 f u r t h e r m o r e , many of t h e chemicals t h a t we 

10 s t u d i e d a r e g e n e r i c commodities, and UP/SP G u l f 

11 Coast c h e m i c a l o r i g i n a t i o n s must compete w i t h 

12 o t h e r s o u r c e s t o su p p l y the needs of r e c e i v e r s , 

13 c l o s e q u o t e . I s t h a t an a c c u r a t e r e a d i n g of your 

14 t e s t i m o n y , Mr. Peterson? 

15 A. Yes. 

16 Q, Now, when you say t h a t many o f the 

17 c h e m i c a l s t h a t you s t u d i e d aro g e n e r i c , can you 

18 t e l l me w h i c h c h e m i c a l s are and which c h e m i c a l s 

19 are n o t g e n e r i c commodities? 

20 A. I b e l i e v e t h a t the l a r g e volume 

21 commodities here are what I would t e r m generj.c 

22 c o m m o d i t i e s , p o l y e t h y l e n e , p o l y p r o p y l e n e , 

23 v i n y l c h l o r i d e , c h l o r i n e , e t h y l e n e g l y c o l 

24 c e r t a i n l y , and a l s o the STCC 29's are g e n e r i c 

25 t h i n g s such as a s p h a l t , we've got carbon b l a c k i n 

ALDERSON REPORTEVG COMPANY, EVC. 
(202)289-2260 (8001 FOR DEPO 

1111 i 4 i n ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



2 

191 

1 t o -- e q u i v a l e n t t o t h e --

Q. Page 39 perhaps? 

3 A. No, we've g o t t o go t o t h e c o r r i d o r , 

4 we've g o t t o go t o the P a c i f i c N o r t h w e s t t o Texas 

5 c o r r i d o r . T h i s one i s p r o b a b l y i n t h e n a t u r e of 

6 250 m i l e s I t h i n k . But we might as w e l l check. 

7 That one. W e l l , l e t ' s see, i t ' s t h a t p a r t o f 

8 i t . L e t me e s t i m a t e about -- t h e n you save even 

9 more by g o i n g t o Laredo. P r o b a b l y I'm s a y i n g 

10 

11 

about 300 m i l e s p r o b a b l y . 

Q. And, f o r the b e n e f i t of t h e r e c o r d , 

12 c o u l d you g i v e me the page nuirber of t h e map t h a t 

13 you're r e f e r r i n g to? I'm j u s t a s k i n g t h i s t o r my 

14 u n d e r s t a n d i n g . And I wanted t o ask you whether 

15 the d i f f e r e n c e i n the r o u t e i s what comprises t h e 

16 mileage s a v i n g s ? 

A, On page 34. The s a v i n g s comes by 

u t i l i z i n g our new rouce from Green R i v e r , 

19 Wyoming, and t h e n down t h r o u g h Denver and down 

20 t h r o u g h F o r t Worth, Texas, and t h e n we would go 

21 down t o Laredo i n s t e a d of g o i n g over t o Kansas 

22 C i t y , M i s s o u r i , and t h e n down. And I t h i n k 

23 t h a t ' s somewhere i n the ne i g h b o r h o o d of two t o 

300 m i l e s a v i n g s . That's r i g h t . I t ' s r e d v e r s u s 

17 

18 

2 4 

25 new. 2 5 0 . I was a l i t t l e t o o f a r o f f 
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1 O r l e a n s i n any case; i s t h a t c o r r e c t ? 

2 . MR. ROACH: Obj e c t t o the form o f t h e 

3 question. He was talking about the Port of hal-.e 

4 C h a r l e s . 

5 THE WITNESS: I was t a l k i n g about the 

6 P o r t o f Lake C h a r l e s . 

7 BY MR. STONE: 

8 Q. Okay. Let me j u s t move on. 

9 A. And I can t e l l you f o r a f a c t t h a t KCS 

10 h a n d l e s no t r a f f i c t o New Or l e a n s . 

11 Q. I'm n o t s u r p r i s e d . And i t ' s t r u e , i s 

12 i t n o t , t h a t f o l l o w i n g t he merger, i f i t o c c u r s , 

13 s h i p p e r s f r o m t h i s downtown area would not have 

14 t h e c h o i c e of e i t h e r UP or SP t o move t o New 

15 O r l e a n s ; i s t h a t c o r r e c t ? 

16 A. They would -- they would have as the.-? r 

17 o n l y d i r e c t r o u t e the UP/SP r o u t e and a somewhat 

18 c i r c u i t o u s KCS somewuat c i r c u i t o u s KCS d i r e c t 

19 r o u t e , o i n g l e - l i n e r o u t e . 

20 Q. Do you know o f f h a n d whether t h a t KCS 

21 r o u t e i s more or l e s s t h a n 150 p e r c e n t of t h e 

22 l e n g t h o f t h e UP/SP r o u t e t o New Orleans? 

23 A. I t ' s p r o b a b l y about t h a t . I would have 

24 t o check. 

25 I t l o o k s l i k e i t ' s more than t h a t . 
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1 Q. Now, am I c o r r e c t t h a t t h e B u r l i n g t o n 

2 N o r t h e r n / S a n t a Fe t r a c k a g e r i g h t s agreement would 

3 n o t p r o v i d e s h i p p e r s a t th.Ls downtown Lake 

4 C h a r l e s l o c a t i o n t h e a b i l i t y t o use t h e BN/Santa 

5 Fe f o l l o w i n g t h e merger? 

6 A. W e l l , t h e y c o u l d p r o b a b l y -- t h e y may 

7 be a b l e t o c o n s t r u c t a j o i n t r o u t e w i t h t h e KCS. 

8 Q. Do you know o f any d i s c u s s i o n s o f any 

9 such j o i n t r o u t e t h a t may have o c c u r r e d ? 

10 A. No. 

11 Q. Because I don't have a d e t a i l e d map of 

12 Lake C h a r l e s i n f r o n t o f me, l e t me r e l y on 

13 perhaps y o u r s u p e r i o r e x p e r t i s e and ask you how 

14 the KCS would connect w i t h BN and where i t would 

15 connect w i t h BN i f such a r o u t e were t o be 

16 c o n s t r u c t e d ? 

17 A. I'm n o t f a m i l i a r enough w i t h t h e 

18 agreement t o know i f d u r i n g t h e d i s c u s s i o n s t h e r e 

19 was a d i s c u s s i o n on t h i s p o i n t . But i t ' s n o t 

20 c l e a r t o me whether t h e r e would or would n o t be 

21 an a b i l i t y t o i n t e r c h a n g e t o BN/Santa Fe t h e r e a t 

22 Lake C h a r l e s , The next b e s t o p t i o n would 

23 p r o b a b l y be a t Beaumont. 

24 Q, Do you have any rough i d e a of how many 

25 m i l e s i t i s fr o m Lake C h a r l e s t o Beaumont? 
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1 A. Oh, i t would be 50 m i l e s , I would say 

2 about 50 m i l e s . 

3 Q. So, i f such a c o n n e c t i o n were made a t 

4 Beaumont, t h e t r a f f i c would have t o t r a v e l 50 

5 m i l e s t o Beaumont from Lake C h a r l e s ; and t h e n , t o 

6 g e t back t o c l o s e t o the p o i n t of o r i g i n a t i o n 

7 s o u t h of Lake C h a r l e s on what would become t h e BN 

8 l i n e , t h a t would be another 50 m i l e s . So about 

9 100 m i l e s round t r i p ? 

10 A. I f t h e r e were any t r a f f i c , i t would 

11 have t o go an a d d i t i o n a l 50 m i l e s each way. 

12 Q, Now, d i r e c t i n g your a t t e n t i o n t o t h e 

13 t h i r d p a r a g r a p h on page 228, you m e n t i o n t h a t t h e 

14 t h i r d p a r t of t h e Lake Charles area t h a t you 

15 address i s c a l l e d West Lake which i s j o i n t l y 

16 s e r v e d t h r o u g h a KCS/SP j o i n t f a c i l i t y agreement; 

17 i s t h a t c o r r e c t ? 

18 A, Yes. 

19 Q. And I t a k e i t t h a t t h a t p o i n t w hich i s 

20 n o t now s e r v e d by b o t h UP and SP would n o t have 

21 BN access v i a t r a c k a g e r i g h t s f o l l o w i n g t h e 

22 p r o p o s e d merger; i s t h a t c o r r e c t ? 

23 A. W e l l , i t would not have access, b u t 

24 i t ' s n o t because i t ' s not served by b o t h UP and 

25 SP. West Lake i s served by UP, KCS, and SP. 
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1 about h e r e . 

2 So, on t h e one hand, t h e number y o u ' r e 

3 t a l k i n g about i s v e r y minor £;nd I c a n ' t e n v i s i o n 

4 i t a f f e c t i n g KCS's c a p i t a l budget. Secondly, KCS 

5 i s one o f t h e most p r o f i t a b l e r a i l r o a d s i n t h e 

6 c o u n t r y . And c h i r d l y , when you do l o s e b u s i n e s s , 

7 you a d a p t . You w i n some, you l o s e some. But, i f 

8 you l o s e a m i l l i o n d o l l a r s i n revenue, you may 

9 save $700,000 i n c o s t s because you're n o t r u n n i n g 

c e r t a i n l o c o m o t i v e s and consuming f u e l and p a y i n g 

11 crews t o h a n d l e t h a t b u s i n e s s . So t h e net impact 

12 here i s n o t o f a magnitude even beyond KCS's 

13 s e n i o r management's r a d a r scope. 

14 Q. What i f i t caused KCS t o reduce 

15 s e r v i c e ? Would t h a t be an e f f e c t on c o m p e t i t i o n ? 

16 A. I f KCS's l o s s e s were so massive t h a t i t 

17 a c t u a l l y had t o reduce some t r a i n S f ; r v i c e , 

18 p o s s i b l y you c o u l d d i s c u s s t h a t p o m t f u r t h e r . 

19 But t h e s e l o s s e s i n t h i s case are s m a l l , t h e y ' r e 

20 f r a g m e n t e d , a l o t of them are s h o r t - h a u l 

21 movements, movements coming out of Lake C h a r l e s 

22 and P o r t A r t h u r , and KCS i s handing them o f f t o 

23 us or SP up at S h r e v e p o r t or somewhere. 

24 And, you know, keep i n mind something, 

25 our s t u d y was done on 1994 d a t a . And we a d j u s t e d 
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1 BY MR. MOLM: 

2 Q, Was t h a t d e signed t o de a l w i t h the 

3 i s s u e s i n t h i s case o r were those o t h e r i s s u e s 

4 p a r t o f t h e h o r s e t r a d i n g ? 

5 MR. ROACH: That i s the q u e s t i o n t h a t 

6 has been asked and answered. I w i l l a l l o w him t o 

7 answer i t a g a i n . 

8 THE WITNESS: Yeah, as we s a i d we 

9 l o o k e d a t t h a t c o r r i d o r , we r e a l i z e d t h a t SP and 

10 UP a r e t h e o n l y two d i r e c t r a i l l i n e s between 

11 Houston and New O r l e a n s . KCS serves New Orleans 

12 but does n o t have s i g n i f i c a n t access i n t o 

13 Houston. On t h e o t h e r hand, KCS has a r o u t e i n 

14 c o n j u n c t i o n w i t h BN/Santa Fe t h r o u g h t h e 

15 Mid-South r o u t e i n t o the Southeast t h a t i s h i g h l y 

16 c o m p e t i t i v e f o r much of the t r a f f i c t h a t moves 

17 t h r o u g h Memphis. 

18 So some of us argued t h a t t h i s was not 

19 r e a l l y a two- t o - o n e c o r r i d o r , i t r e a l l y had t h r e e 

20 r a i l r o a d s f o r t h e b u l k of the b u s i n e s s t h a t was 

21 f l o w i n g . Not much of the b usiness a c t u a l l y 

22 o r i g i n a t e s i n Houston, i t goes t o New Orleans and 

23 t e r m i n a t e s t h e r e . But, n o n e t h e l e s s , i t was 

24 viewed t h a t , w e l l , l e t ' s be c o n s e r v a t i v e , i f 

25 t h e r e ' s an appearance here b e i n g a two-to-one 
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1 A. Where Tex-Mex cr o s s e s , t h e r e i s no 

2 i n t e r c h a n g e -- I mean, t h e r e i s no r e c i p r o c a l 

3 s w i t c h i n g t h e r e . I guess what I'm t r y i n g t o say 

4 IS I t h i n k t h e r e c o u l d be two or t h r e e reasons 

5 why i t ' s n o t a 2 - t o - l p o i n t . 

6 MR, ROACH: And we have an 

7 i n t e r r o g a t o r y f r o m you which we w i l l be a n s w e r i n g 

8 s h o r t l y on t h a t s u b j e c t . 

9 MR, ALLEN: Okay, 

10 BY MR, ALLEN: 

^1 Q- Under t h e agreement, Beaumont, Texas i s 

12 a l s o n o t named as a 2 - t o - l p o i n t t h a t BN w i l l g e t 

13 access t o . And why i s t h a t ? 

14 A. Th a t ' s because KCS serves Beaumont as 

15 w e l l as UP and SP and BN/Santa Fe. 

16 Q. I f a s h i p p e r i n Beaumont wants t o send 

17 h i s p r o d u c t s t o Laredo, how would he g e t h i s 

18 p r o d u c t s t o Laredo now? 

19 A. C u r r e n t l y ? 

2 0 Q.. Yes. 

21 A. He c o u l d s h i p v i a UP or SP/Tex-Mex or 

22 p o s s i b l e o t h e r r o u t e s , 

23 Q. Could he f e a s i b l y s h i p v i a KCS t o 

24 Laredo? 

2 5 A. No. 
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1 d a t a f o r t r u c k s o t h e r t h a n what may be embraced 

2 by th e s t a t i s t i c a l handbook. 

3 MR. MOLM: Pardon? 

4 * THE WITNESS: By t h e s t a t i s t i c a l 

5 handbook. 

6 BY MR. WOCHNER: 

7 Q. Do you have any breakdown f o r what 

8 p o r t i o n of t h a t breakdown i s packaged or b u l k 

9 commodities? 

10 A. I don't b e l i e v e t h a t ' s r e p o r t e d i n t h e 

11 s t a t i s t i c a l handbook. 

12 Q. How many s h i p p e r s have you t a l k e d t o 

13 d i r e c t l y t o p r e p a r e y o u r s t a t e m e n t , Mr, Spero? 

14 A. None. 

15 Q. J u s t t o r e s t a t e so t h e r e ' s no m i s t a k e , 

16 a l l t h e i n f o r m a t i o n you got r e g a r d i n g s h i p p e r s 

17 has been e i t h e r p r o v i d e d by t h e s h i p p e r 

18 s t a t e m e n t s which were p r o v i d e d t o you or f r o m 

19 Union P a c i f i c or Sout h e r n P a c i f i c p e r s o n n e l ; i s 

20 t h a t c o r r e c t ? 

21 A. Yes, t h a t ' s c o r r e c t . 

22 Q. Do you know how many ch e m i c a l s h i p p e r s 

23 are l o c a t e d on t h e Union P a c i f i c , Mr. Spero? 

24 A. No, I do n o t . 

25 Q. Do you know how many ch e m i c a l s h i p p e r s 
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1 N-a-r-o. 

2 Q. Mr. Spero, have you conducted any k i n d 

3 o f a s t u d y which would i n d i c a t e t h e t i m e 

4 d i f f e r e n c e s i n a s t a t i s t i c a l l y v a l i d manner 

5 between j o i n t - l i n e and s i n g l e - l i n e r o u t e s ? 

6 A. I'm s o r r y , y o u r v o i c e dropped and I 

7 d i d n ' t hear t h e q u e s t i o n . 

8 Q. Have you conducted p e r s o n a l l y any k i n d 

9 of a s t u d y which would be a s t a t i s t i c a l l y v a l i d 

10 sample o f j o i n t - l i n e v e r s u s s i n g l e - l i n e r o u t e s as 

11 f a r as t r a n s i t t i m e i s concerned? 

12 A, No, I have n o t conducted any s t u d y 

13 i n d e p e n d e n t l y of the i n f o r m a t i o n t h a t was 

14 p r o v i d e d t o me by the a p p l i c a n t s , 

15 Q. Do you h i v e any independent p e r s o n a l 

16 knowledge of t h e c a p a b i l i t i e s of t h e f a c i l i t i e s 

17 o f t h e Southern P a c i f i c ? 

18 A. Independent knowledge? Independent 

19 o f ? 

20 Q. Your own p e r s o n a l knowledge, do you 

21 have p e r s o n a l knowledge of t h e c a p a c i t y of SP's 

22 f a c i l i t i e s ? 

23 A. Again o n l y what p e r s o n n e l a t the SP 

24 have t o l d me as w e l l as i n f o r m a t i o n p r o v i d e d by 

25 t h e a p p l i c a n t s g e n e r a l l y I would say. 
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1 A, No. 

2 Q. Do you know how l o n g t h a t takes? 

3 A, No. 

* • Q- Throughout y o u r s t a t e m e n t you've t a l k e d 

5 about s u p e r i o r Union P a c i f i c s e r v i c e , i s t h a t 

6 c o r r e c t , s u p e r i o r t o t h e SP? 

A. Okay. I f you can g i v e me a r e f e r e n c e , 

8 i t would be h e l p f u l . 

9 Q. I f you l o o k over on page 708, i t t a l k s 

about 3.6 days from^ Houston t o New Orleans over 

11 t h e Union P a c i f i c and 4.5 over SP. There's 

12 a n o t h e r one i n here o v e r on t h e next page, 709, 

13 w h i c h says i t t a k e s 18 days from Houston t o Los 

14 An g e l e s . And t h e UP r o u t e which i s much l o n g e r 

15 o n l y t a k e s 17 a c c o r d i n g t o your t e s t i m o n y 

16 someplace e l s e . 

17 A. Okay. 

IS Q. I s i t f a i r t o i n f e r from t h a t t h a t 

19 g e n e r a l l y you t h i n k UP s e r v i c e i s b e t t e r t h a n SP 

20 s e r v i c e ? 

21 A. G e n e r a l l y , yes. 

22 Q. Have you done any s t u d i e s t o c o n f i r m 

2 3 t h a t ? 

24 A. Only as r e f l e c t e d i n the d i s c u s s i o n s I 

25 have had w i t h t he p e r s o n n e l at the two c a r r i e r s , 
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1 Union P a c i f i c and Southern P a c i f i c , as w e l l as 

2 m u l t i p l e s t a t e m e n t s on the p a r t o f s h i p p e r s t h a t 

3 have been s u b m i t t e d here a t t e s t i n g t o t h e same 

4 t h i n g , 

5 Q, But no dat a o t h e r t h a n what's i n yo u r 

6 work papers? 

7 A. No. 

8 Q. I had a n o t h e r -- I j u s t had a p r o b l e m 

9 w i t h some of your t e s t i m o n y , Mr. Spero. On page 

10 706 t h e r e you s t a t e t h a t -- l e t me see i f I can 

11 f i n d i t , i t ' s i n t h e second f u l l p a r a g r a p h i n the 

12 f i f t h l i n e , w i t h merger s i n g l e system moves 

13 between Houston and Los Angeles v i a E l Paso on 

14 average w i l l r e q u i r e about f o u r days? 

15 A. Yes. 

16 Q. An average improvement of a p p r o x i m a t e l y 

17 two weeks; i s t h a t c o r r e c t ? 

18 A. That's what i t says, yes. 

19 Q. On page 709, i n th e f i r s t f u l l 

20 p a r a g r a p h , t h e second f u l l l i n e f r o m t h e b o t t o m 

21 of t h a t , i t says --

22 A. I'm s o r r y , where are we.again? 

23 Q. R e a l l y you need t o rea d the l a s t 

24 sentence, two l a s t sentences i n t h e f i r s t f u l l 

25 p a r a g r a p h on page 709. 
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1 Q, Do you have any p e r s o n a l knowledge o f 

2 where t h a t r e d u c t i o n w i l l come from, Mr. Spero? 

3 A. Yes, 

.4 • Q. Can you t e l l me what i t i s ? 

5 A. As e x p l a i n e d t o me, much of t h e s a v i n g s 

6 w i l l d e r i v e f r o m t h e p r e b l o c k i n g a c t i v i t i e s w h i c h 

7 t h e a p p l i c a n t s i n t e n d t o p e r f o r m f o r such t r a f f i c 

8 w h i c h t h e y now do not do. 

9 Q, And who p r o v i d e d you t h a t i n f o r m a t i o n ? 

10 A, Mr. Holm. 

11 Q. On page 709 you d i s c u s s hazardous 

12 m a t e r i a l s ? 

13 A. Yes. 

14 Q. The f i r s t sentence i n t h a t s e c t i o n 

15 s t a t e s t h e r e i s widespread u n d e r s t a n d i n g w i t h i n 

16 t h e i n d u s t r y t h a t most r a i l hazardous m a t e r i a l 

17 i n c i d e n t s o c c - r i n s w i t c h i n g and c l a s s i f i c a t i o n 

18 y a rds? 

19 A. Yes. 

20 Q. Where are you f i n d i n g t h a t i n c i d e n t ? 

21 A, D i s c o v e r y of a s p i l l or any s o r t of a 

22 p i e r c i n g o t t h e c a r , any s o r t of a s w i t c h i n g 

23 a c c i d e n t w hich l e a d s t o a d e r a i l m e n t which i n 

24 t u r n l e a d s t o a s p i l l a g e of some s o r t . I don't 

25 have a p r e c i s e d e f i n i t i o n i n mind, b u t I b e l i e v e 
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y 1 A, Yes . 

2 Q. Other t h a n s t a t e m e n t s c o n t a i n e d i n t h i s 

3 record, do you have any o t h e r source f o r y o u r 

4 i n f o r m a t i o n r e g a r d i n g these s t a t e m e n t s ? 

5 A, Other t h a n s t a t e m e n t s c o n t a i n e d i n t h i s 

6 . r e c o r d ? 

7 Q. V e r i f i e d s t a t e m e n t s . 

8 A. You mean shipper v e r i f i e d statements? 

9 Q • Or UP or SP v e r i f i e d s t a t e m e n t s . 

10 A . Yes . 

11 Q . Can you t e l l me what t h e y are? 

12 A . A g a i n , g o i n g back t o t h e p r i o r f o o t n o t e 

13 t h a t we r e f e r e n c e d , t h e d i s c u s s i o n s t h a t I had 

14 w i t h UP and SP marke'.-ing p e r s o n n e l . 

15 Q . Which f o o t n o t e was t h a t ? 

16 A. T w e n t y - e i g h t on page 714. 

17 Q . Can you t e l l me which UPN/SP p e r s o n n e l ? 

18 A . They're i n my work p a p e r s . There were 

19 q u i t e a few of them. 

20 Q • So a l l t he i n f o r m a t i o n you have 

21 r e g a r d i n g these s t a t e m e n t s i s i n yo u r work 

22 papers ? 

23 A . Yes . 

24 Q . On page 720 you r e f e r t o soda ash and 

25 soda ash t r a n s l o a d i n g t o the BN/Santa Fe? 
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1 A, Yes. 

2 Q. Are you f a m i l i a r w i t h those 

3 t r a n s l o a d i n g o p e r a t i o n s ? 

4 • A. Only t o th e e x t e n t t h a t t h e y are 

5 r e f e r e n c e d i n Witness Peterson's v e r i f i e d 

6 s t a t e m e n t . 

7 Q. Ycu have no independent knowledge; i s 

8 t h a t c o r r e c t ? 

9 A. No. 

10 MR. WOCHNER: That's a l l t h e q u e s t i o n s 

11 I have r i g h t now and I w i l l v a c a t e and a l l o w John 

12 t o d i s c u s s c o n f i d e n t i a l i n f o r m a t i o n . Thank you 

13 v e r y much, Mr. Spero. 

14 EXAMINATION BY COUNSEL FOR THE 

15 KANSAS CITY SOUTHERN RAILWAY COMPANY 

16 BY MR. MOLM: 

17 Q. Do you have your work papers a v a i l a b l e 

18 t o you and handy t o you? ~ 

19 A. Yes, I do. Let me make sure t h a t we 

20 know each o t h e r . You are? 

21 Q . I am John Molm, I am w i t h Troutman 

22 Sanders, and I r e p r e s e n t Kansas C i t y S o u t h e r n . 

23 A. Okay. 

24 Q, Would you go t o -- I'm g o i n g t o sneak a 

25 s h o r t h a n d r e f e r e n c e here t o page 96 of your work 
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1 A, No, n o t t h a t t h e schedule can be 

2 extended The two t o t h r e e days r e f e r s t o what 

3 i s t h e more t y p i c a l t i m e consum.ed by t h a t 

4 f u n c t i o n , i n f a c t , as opposed t o p e r t h e 

5 s c h e d u l e • 

6 Q. Oh, so t h e sc h e d u l e shows s w i t c h i n g one 

7 day? 

8 A. Cor:3ct. 

9 Q. But, i n f a c t , i t t a k e s two t o t h r e e 

10 days ? 

11 A, That i s my u n d e r s t a n d i n g o f what 

12 Mr. Gray t o l d me. 

13 Q. But you don't know whether t h a t o c c u r s 

14 or not? 

15 A, I have g r e a t c o n f i d e n c e i n Mr. Gray's 

16 knowledge of h i s r a i l r o a d . I don't t h i n k he 

17 would t e l l me t h a t i f he d i d n ' t t h i n k i t were 

18 t r u e . And I'm r e l y i n g on t h a t , yes. 

19 Q. You're r e l y i n g on Mr. Gray? 

20 A. Yes . 

2 1 Q. You made no independent v e r i f i c a t i o n ? 

22 A. I d i d n o t . 

23 Q. And you have no way of d o i n g an 

24 independent v e r i f i c a t i o n a t t h i s t i m e , do you? 

25 A. W e l l , I see no need t o . So I haven't 
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1 r e a l l y i n v e s t i g a t e d whether I c o u l d do so. 

2 Q. I f we look at that same schedule, we 

3 g e t a t o t a l of n i n e days, do we n o t , shown on 

4 t h a t --

5 A. C o r r e c t . 

6 Q. And that i n c l u d e s p i c k i n g up, the 

7 t r a n s i t time, the swit c h i n g , and what i s the l a s t 

8 word w r i t t e n i n t h e l a s t two l i n e s ? I s t h a t --

9 A. - - d e l i v e r y . 

10 Q. -- d e l i v e r y . That i n c l u d e s d e l i v e r y as 

11 w e l l , does i t not? 

12 A. I n each o f t h e l a s t two l i n e s , y e s . 

13 Q. Now, how do you get from t h a t n i n e days 

14 up t o t h e t o p l i n e , where you say i t ' s 14 t o 18 

15 days, t o go between Houston and Los Angeles? 

16 A, The e x t r a t i m e i s embraced i n t h e --

17 a c c o r d i n g t o Mr. Gray, i n the items i n v o l v i n g 

18 s w i t c h i n g a t Houston and s w i t c h i n g m West C o l t o n 

19 w h i c h may ta k e as much as t h r e e days l o n g e r i n 

20 each case -- I'm s o r r y , which may t a k e as much as 

21 t h r e e days i n each case. 

22 Q. A l l r i g h t . 

23 A. So t h a t g i v e s -- i f you add s i x days 

t h e n , t h r e e on each s w i t c h , t o t h e n i n e days, you 24 

25 g e t 15 days which i s t h e m i d p o i n t r o u g h l y between 
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1 Q. And t h e s w i t c h i n g t h e n accounts f o r the 

2 d i f f e r e n c e between f o u r and nine? 

3 A. C o r r e c t , as I b e l i e v e I p r e v i o u s l y 

4 i n d i c a t e d , s w i t c h i n g and d e l i v e r y . 

5 Q. Now, do you know what's c o n f i d e n t i a l 

6 about t h i s i n f o r m a t i o n ? 

7 A, I d i d n o t make those d e t e r m i n a t i o n s . 

8 no . 

9 Q. Do you know what's h i g h l y c o n f i d e n t i a l 

10 about these? 

11 A, Same answer. 

12 C- A l l r i g h t . L e t ' s go t o page 106, 

• ^ } 13 A. Yes . 

14 Q. Now, t h e r e you r e f l e c t a c o n v e r s a t i o n 

15 you had w i t h -- would you i d e n t i f y t h e person? 

16 -A . Yeah, t h a t ' s i n c o r r e c t , i t ' s James 

17 G e h r i n g . 

18 Q. Oh, i t ' s n o t Lou Gehrig? 

19 A , No, i t ' s n ot Lou Ge h r i g , i t ' s James 

20 G e h r i n g , wrong name, wrong f i e l d . He d i d n ' t have 

21 h i s b u s i n e s s c a r d w i t h him a t the t i m e we s t a r t e d 

22 and I n e g l e c t e d t o c o r r e c t i t . 

23 Q. And he works f o r whom? 

24 A . S o u t h e r n P a c i f i c . 

25 Q. Now, what does that f i r s t sentence 
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1 r e a d , w o u l d you rea d i t t o me? 

2 A. The f i r s t sentence o r the f i r s t l i n e ? 

3 Q. F i r s t l i n e g o i n g on t o wherever i t 

4 seems t o end. 

5 A. Customers' t a n k cars have s a i d t o SP, 

6 Q. You're s a y i n g customers have s a i d t h a t 

7 t o SP? 

8 A. C o r r e c t , customers who own or l e a s e 

9 t a n k c a r s have s a i d t o SP. 

10 Q. Now, do you know whether t h e y have s a i d 

11 t h a t t o Mr. G e h r i n g or t o someone e l s e ? 

12 A, I assume t o b o t h . 

13 Q. So customers have s a i d t h i s t o someone 

14 e l s e a t SP and as f a r as you know t o Mr. Gehring? 

15 A, C o r r e c t . 

16- Q. Mr. G e h r i n g has no independent 

17 knowledge of t h i s ? 

18 A. I can ' t speak f o r Mr. Gehring on t h a t , 

19 but I b e l i e v e he w e l l may, 

20 Q, But t h e way you have i n d i c a t e d i s t h a t 

21 customers have t o l d him? 

22 A. R i g h t . I had asked him t h e q u e s t i o n i n 

23 t h a t c o n t e x t . 

24 Q, You asked him what customers have t o l d 

25 you? 
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1 A. I asked him what i s t h e t y p i c a l --

2 what's a t y p i c a l r e p r e s e n t a t i v e i l l u s t r a t i o n of 

3 t h i s i s s u e w h i c h i s c a r days, c a r t i m e , f o r 

4 s h i p p e r s o f c h e m i c a l s . 

5 Q. D i d you t a l k t o any o f t h e s e s h i p p e r s 

6 he was r e f e r r i n g to? 

7 A. No. But t h e same c o n c l u s i o n i s 

8 r e f l e c t e d i n many of t h e i r v e r i f i e d s t a t e m e n t s i n 

9 t h i s a p p l i c a t i o n . 

10 Q- Now, s k i p p i n g down t o t h e b o t t o m of 

11 t h a t page, you s t a t e , do you n o t , t h a t i t ' s n o t 

12 t r u e f o r p l a s t i c s ? 

l - " * A, Tha t ' s what i t says, yes, 

1* Q- And t h a t t h e y o v e r s i z e t h e f l e e t t o • 

15 s t o r e t h e p r o d u c t i n o r d e r never t o shut down t h e 

16 p ' a n t ; i s t h a t a f a i r r e a d i n g ? 

1*' A, W e l l , i t doesn't say i n o r d e r . 

1 ^ Q- A l l r i g h t . W i th t h e e x c e p t i o n c f tho s e 

19 words, i s t h a t a f a i r r e a d i n g 

20 

22 

23 

•7 

A. I t says th e y o v e r s i z e f l e e t t o s t o r e 

21 p r o d u c t , never shut down p l a n t . 

Q- i s i t f a i r t o co n c l u d e t h a t , a t 

.^east f o r p l a s t i c customers, t h e example we 

24 i n i t i a l l y t a l k e d about does not a p p l y ? 

2^ A, I t i s n o t r e p r e s e n t a t i v e o f p l a s t i c s 
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1 s h i p p e r s . The example p r e v i o u s l y t a l k e d about i s 

2 not r e p r e s e n t a t i v e of p l a s t i c s s h i p p e r s . I 

3 wouldn't want to say i t never a p p l i e s . 

4 ' Q, Now, d i d you p u t a n y t h i n g i n your 

5 t e s t i m o n y about p l a s t i c s s h i p p e r s ? 

6 A. Yes, 

7 Q, And about how the y o v e r s i z e t h e i r 

8 f l e e t ? 

9 A. I don't b e l i e v e I d i d , no. 

10 Q. So i s i t f a i r t o conclude t h a t you were 

11 s e l e c t i v e i n what you used from your notes? 

12 A. W e l l , t h e i s s u e t h a t I was r e p r e s e n t i n g 

13 here about t h e i n v e s t m e n t w i t h r e s p e c t t o c a r s 

14 and t h e way -- and how i t a f f e c t s t r a n s i t w o uld 

15 have been -- i t was s p e c i f i c a l l y r e l a t e d t o 

16 n o n p l a s t i c s s h i p p e r s . And I don't b e l i e v e t h a t I 

17 r e p r e s e n t e d t h a t i t was t r u e of a l l s h i p p e r s . On 

18 page 711 I say many che m i c a l s h i p p e r s . 

19 Q. I guess I missed t h e i n f e r e n c e . 

20 A, W e l l , I'm g l a d we were a b l e t o c l a r i f y 

21 i t , 

22 Q. Would yon go t o page 108. 

2 3 A. Yeah. 

24 Q. And t h e r e we see, do we n o t , i s t h a t a 

25 d i s c u s s i o n w i t h Mr. C r a i g Johnson? 
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1 p r e s e n t t i m e . 

2 Q. Now, t h e two peop l e you were t a l k i n g t o 

3 worked a g a i n f o r Union P a c i f i c ? 

4 • A, C o r r e c t . 

5 Q, How d i d t h e y know t h a t S o u t h e r n P a c i f i c 

6 had s t o r a g e a v a i l a b l e ? 

7 A. I don't know. I assume t h e y ' r e c l o s e 

8 t o t h e market and t h a t t h r o u g h t he d i a l o g u e w i t h 

9 s h i p p e r s and so f o r t h t h a t t h e y p i c k up t h a t 

10 i n t e l l i g e n c e . 

11 Q. You never t a l k e d t o SP p e r s o n n e l about 

12 t h a t ? 

13 A. Yes, I d i d . 

14 Q, T h i s s p e c i f i c r e f e r e n c e ? 

15 A, The s u b j e c t . 

16 Q, D i d you t a l k about Southern P a c i f i c 

17 h a v i n g s t o r a g e a v a i l a b l e ? 

18 A. Yes. 

19 Q, And d i d t h e y c o n f i r m ? 

2 0 A. Yes. 

21 Q. I s t h a t i n your notes? 

22 A. I b e l i e v e i t i s . 

23 Q. What do t h e next two l i n e s say? 

24 A. Key element i n n e g o t i a t i o n s , how much 

25 s t o r a g e space a v a i l a b l e , 
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I 1 Q. How does t h a t come up? I s t h a t f r o m a 

2 s h i p p e r ? 

3 A. I s what from a s h i p p e r ? 

4 . Q. T h a t ' p o i n t i n n e g o t i a t i o n s . 

5 A. Yes. Cindy and Tom were i n d i c a t i n g t o 

6 me t h a t t h e q u e s t i o n of how much s t o r a g e space a 

7 c a r r i e r has a v a i l a b l e i s a key element i n 

8 n e g o t i a t i o n s of p l a s t i c s t r a f f i c c o n t r a c t s and 

9 r a t e s . 

10 Q. Now, were t h e y t a l k i n g about 

11 n e g o t i a t i o n s o c c u r r i n g a t SP? 

12 A. Well, they were t a l k i n g about t h e i r own 

13 d e a l i n g s w i t h s h i p p e r s a t UP. And t h e 

14 p r e s u m p t i o n was t h a t , i f i t ' s an i s s u e w i t h 

15 r e s p e c t t o s h i p p e r s a t Union P a c i f i c , i t ' s an 

16 i s s u e w i t h r e s p e c t t o whatever c a r r i e r s t h e 

17 s h i p p e r s a re d e a l i n g w i t h , 

18 Q, And t h a t t h e y t h o u g h t or i t was t h e i r 

19 o p i n i o n I b e l i e v e your words were t h a t SP had 

20 s t o r a g e a v a i l a b l e ? 

21 A. I t was t h e i r u n d e r s t a n d i n g , yes. 

22 Q. A l l r i g h t . Go t o page 121 --

23 A. At t h i s t i m e , a t t h e ti m e t h a t t h e 

24 m e e t i n g t o o k p l a c e which was November 3 of 1995. 

25 Q. Have these people changed t h e i r mind? 
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1 w i t h t h a t . 

2 Q. Okay. Thank you. Looking a t your 

3 t e s t i m o n y , Mr. Spero, page 703, 704, where you 

4 r e f e r t o t h e d a t a w i t h r e g a r d t o m i d d l e of t h e 

5 page, the percentage of chemical and a l l i e d 

6 p r o d u c t s tonnage c a r r i e d by t r u c k ? 

7 A. Yes. You mean on 703? 

8 Q. 703, I'm s o r r y . Do you have any i d e a 

9 what percentage of p l a s t i c s r e s i n s t r a f f i c i s 

10 c a r r i e d by t r u c k ? 

11 A. I don't b e l i e v e t h a t data was 

12 s e p a r a t e l y p u b l i s h e d by CMA. And I have not -- I 

13 d o n ' t b e l i e v e I've seen a n y t h i n g e l s e f r o m 

14 y o u r t h e group t h a t you're r e p r e s e n t i n g 

15 e i t h e r . 

16 Q. Does t h e 50 p e r c e n t i n your knowledge 

17 bear a or t h e n e a r l y o n e - h a l f I s h o u l d say t o 

18 q u o t e you bear a r e l a t i o n s h i p t o t h e volume o f 

19 p l a s t i c s r e s i n s tonnage t h a t ' s c a r r i e d by t r u c k ? 

20 A, I n c e r t a i n i n s t a n c e s i t may, but I have 

21 no s p e c i f i c i n f o r m a t i o n on t h a t . 

22 - Q. What i n s t a n c e s may t h a t be a c c u r a t e ? 

23 A. For p a r t i c u l a r s h i p p e r s and p a r t i c u l a r 

24 movements and p a r t i c u l a r l o c a t i o n s . 

25 Q, I n terms of c h a r a c t e r i z i n g t he p l a s t i c s 
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r e s i n s t r a n s p o r t a t i o n , would t h a t be an a c c u r a t e 

2 s t a t e m e n t , n e a r l y 50 pe r c e n t ? 

3 A. I have t o r e l y on my p r i o r answer. 

4 Q, So you have no knowledge; i s t h a t 

5 c o r r e c t ? 

6 A. N o t h i n g t h a t i s a v a i l a b l e t o me i n t h e 

7 d a t a t h a t I was l o o k i n g at here a l l o w s me or 

8 anyone e l s e I t h i n k t o do t h a t . I would 

9 c e r t a i n l y be i n t e r e s t e d t o see i t , t h o u g h , i f you 

10 f o l k s have i t . 

11 Q, You s t a t e i n t h a t p a r a g r a p h , t h e second 

12 f u l l p a r a g r a p h on page 703, t h a t l e s s t h a n a 

13 f o u r t h was han d l e d by water c a r r i e r s and 

14 r a i l r o a d s , r e s p e c t i v e l y ; and, i n t h e f o l l o v ; i n g 

15 s t a t e m e n t , t h a t j u s t over 37 p e r c e n t f r o m a c o s t 

16 s t a n d p o i n t i s f o r r a i l . Does t h a t mean t h a t 34 

17 p e r c e n t o f t h e t r a n s p o r t a t i o n revenue i s f o r -

18 r a i l ? — 

19 MR. GULLAND: Did you mean 34 o r 37 

2 0 p e r c e n t ? 

2 1 BY MR. BERCOVICI: 

22 Q. I mean 3 7. 

23 A. I t means whatever t h e Chemical 

24 M a n u f a c t u r e r s A s s o c i a t i o n means by t h e word c o s t . 

25 c l o s e q u o t e . 
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1 Q. I'm s o r r y ? 

2 A. Close q u o t e . I t ' s t h e i r term, n o t 

3 mine, 

4 Q. You s a i d i t your statement, Mr. Spero. 

5 What s i g n i f i c a n c e d i d you p l a c e on t h a t 37 

6 p e r c e n t ? 

7 A. That i t may embrace o t h e r 

8 t r a n s p o r t a t i o n o u t l a y s a s i d e from modal o u t l a y s , 

9 t h a t were i n c i d e n t a l t o t h e modal o u t l a y s , b u t 

10 I c a n ' t t e l l . 

11 Q. So you don't know what t h a t 37 p e r c e n t 

12 r e p r e s e n t s ? 

13 A. I c a n ' t t e l l from what the CMA 

14 p u b l i s h e d what i t embraces beyond a s t r i c t c o s t 

15 d e f i n i t i o n t h a t t h e y have p r o v i d e d which i s what 

16 I ' v e a t t e m p t e d t o r e f l e c t here. A g a i n , i f the y 

17 want t o come f o r w a r d w i t h i n f o r m a t i o n t h a t would 

18 i l l u m i n a t e t h a t i s s u e , I would be v e r y happy t o 

19 l o o k a t i t . 

20 Q. We're t r y i n g t o u n d e r s t a n d what your 

21 s t a t e m e n t means and what you mean, n o t what CMA 

2 2 means. 

23 A. W e l l , I d i d n ' t want t o say a n y t h i n g 

24 more t h a n what CMA was r e p r e s e n t i n g h e r e . 

25 Q, You s t a t e on page 704, under the 
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1 h e a d i n g s i n g l e - l i n e s e r v i c e , t h a t t h e a b i l i t y t o 

2 move t r a f f i c over s i n g l e - l i n e r o u t e s c r e a t e d by 

3 t h e merger w i l l produce s u b s t a n t i a l b e n e f i t s . Do 

4 you have any q u a n t i f i c a t i o n f o r th o s e b e n e f i t s 

5 f o r p l a s t i c s r e s i n s s h i p p e r s ? 

6 A. Yes. Oh, s i n g l e - l i n e s h i p p e r s , j u s t a 

7 second. 

8 Q. I'm s o r r y , d i d you answer t h e q u e s t i o n ? 

9 A, Not y e t . Could you r e p e a t t h e 

10 quest i o n . 

11 THE REPORTER: " Q u e s t i o n : You s t a t e on 

12 page 704, under t h e heading s i n g l e - 1 L i e s e r v i c e , 

13 t h a t t h e a b i l i t y t o move t r a f f i c o v e r s i n g l e - l i n e 

14 r o u t e s c r e a t e d by the mergt.r w i l l produce 

15 s u b s t a n t i a l b e n e f i t s . Do you have any 

16 q u a n t i f i c a t i o n f o r those b e n e f i t s f o r p l a s t i c s 

17 r e s i n s s h i p p e r s ? " 

18 THE WITNESS: Some o f ^ t h e s e s h i p p e r s 

19 may be a s s o c i a t e d w i t h e i t h e r t h e p r o d u c t i o n o r 

20 the r e c e i p t of p l a s t i c r e s i n s i n t h e p r o d u c t s 

21 t h a t t h e y u l t i m a t e l y s h i p . That i s not 

22 c o m p l e t e l y c l e a r , b ut I w o u l d n ' t r u l e i t o u t ; f o r 

23 -.xample, i n t h e case t h a t F a r s t a d O i l r e c e i v e s 

24 p o l y p r o p y l e n e . r Rexene C o r p o r a t i o n w i t h r e s p e c t 

2 5 t o s t y r e n e . 
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1 More g e n e r a l l y , though, p l a s t i c s r e s i n s 

2 may be embraced i n t h e p a r a g r a p h a t 706 w i t h 

3 r e s p e c t t o what J c h a r a c t e r i z e as nominal UP 

4 s i n g l e - l i n e s e r v i c e between Texas and C a l i f o r n i a 

5 t o d a y . I do not have any commodity d e t a i l w i t h 

6 r e s p e c t t o t h e k i n d s of c h e m i c a l s t r a f f i c t h a t 

7 w i l l b e n e f i t from t h a t f l o w , b u t we do -- we do 

8 know t h a t t h e r e are -- t h a t movements of p l a s t i c s 

9 f r o m t h e g u l f coast west i s s i g n i f i c a n t , 

10 BY MR. BERCOVICI: 

11 Q. So t h e answer t o t h e q u e s t i o n i s no; i s 

12 t h a t c o r r e c t ? 

13 A, The answer i s as I gave i t . 

14 Q. Can you g i v e us t h e d o l l a r v a l u e o f 

15 t h o s e b e n e f i t s ? 

16 • A. I don't have a d o l l a r v a l u e f i g u r e f o r 

17 i t , no. They may be deduced f r o m t h e peo p l e who 

18 have d e a l t w i t h the o p e r a t i n g p l a n i n c o n j u n c t i o n 

19 w i t h w h a t e v e r Mr. Peterson -- whatever l i g h t 

20 Mr. P e t e r s o n c o u l d shed on i t . 

21 Q. But you y o u r s e l f cannot g i v e us any 

22 number or any magnitude of number? 

23 A. No, I can ' t g i v e you a magnitude. 

24 Q. Page 705, t h e f i r s t f u l l p a r a g r a p h , t h e 

25 f i r s t customers i n L i t t l e Rock and o t h e r Arkansas 

ALDERSON REPORTING CO.MPANY, INC. 
(202)289-2260 '"OO) FOR DEPO 

1111 M t h ST., N,W., 4th FLOOR / WASHINGTON, D.C, 20005 



i 

100 

1 l o c a t i o n s who toda y o b t a i n p o l y e t h y l e n e f r o m Lake 

2 C h a r l e s , L o u i s i a n a , i n i n t e r l i n e r a i l s e r v i c e 

3 w i l l be i n a p o s i t i o n t o u t i l i z e t h e s i n g l e - l i n e 

4 r o u t e made p o s s i b l e by t h e c o n s o l i d a t i o n . Are 

5 you r e f e r r i n g t o consignees o r c o n s i g n o r s ? 

6 A, Both. 

7 Q. Are t h e customers i n L i t t l e Rock and 

8 o t h e r Arkansas l o c a t i o n s , would t h e y be -- are 

9 you t a l k i n g customers o f t h e r a i l r o a d o r 

10 customers of -- who r e c e i v e p l a s t i c s r e s i n s ? 

11 A. Customers of p r o d u c e r s i n Lake C h a r l e s , 

12 r e c e i v e r s of shipments f r o m Lake C h a r l e s . 

13 Q. Do you know who those p a r t i e s are i n 

14 L i t t l e Rock and o t h e r Arkansas l o c a t i o n s ? 

15 • A. I don't b e l i e v e t h e data a l l o w me t o 

16 i n d i c a t e who t h e y a r e . I'm sure i t d o e s n ' t . 

17 Q. Do you know who c o n t r o l s t h e r o u t i n g o f 

18 p l a s t i c s - r e s i n s shipments? 

19 A. Yes. 

20 Q. Who i s t h a t ? 

21 A. The s h i p p e r s . 

22 Q, Who are t h e s h i p p e r s ? 

23 A, I don't know who t h e y are s p e c i f i c a l l y . 

24 Q. Are t h e y t h e p r o d u c e r s o r are t h e y t h e 

25 r e c e i v e r s of t h e r e s i n s ? 
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A. That c o u l d v a r y w i t h t he p a r t i c u l a r 

2 f l o w and c h a r a c t e r o f t h e t r a n s a c t i o n . 

3 Q. I s i t f a i r t o say t h a t most p l a s t i c s 

4 r e s i n s are shipped i n p r o d u c e r owned or l e a s e d 

5 hopper cars? 

6 A, That's my u n d e r s t a n d i n g . 

7 Q. I n those cases would t h e s h i p p e r s be 

8 t h e p r o d u c e r s who own or l e a s e t he c a r s o r would 

9 t h e s h i p p e r s be the consignees who r e c e i v e t h e 

10 m a t e r i a l ? 

11 A. W e l l , by s h i p p e r s we sometimes mean 

12 b o t h . But perhaps i t ' s e a s i e r t o r e f e r -- i f we 

13 r e f e r t o s h i p p e r s as t h e p l a c e where t h e t r a f f i c 

14 o r i g i n a t f . n and r e c e i v e r s as t h e p l a c e where i t 

15 t e r m i n a t e s , i t would be a l i t t l e more h e l p f u l . 

16 Q. We're t r y i n g t o g e t p r e c i s i o n h e r e . 

17 A. Wi t h t h a t i n mind, c o u l d you r e s t a t e 

18 y o u r q u e s t i o n . 

19 Q. My q u e s t i o n was who would c o n t r o l t h e 

20 movement, t h e r o u t i n g of t h e p l a s t i c s r e s i n s 

21 t r a f f i c i n s h i p p e r as you have d e f i n e d i t owned 

22 o r l e a s e d hopper cars? 

23 A. My answer would be t h e same, t h a t i t 

24 may w e l l depend on t h e t r a n s a c t i o n and how t h e 

25 v a r i o u s nuances of t h e t r a n s a c t i o n between t h e 
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1 s h i p p e r and t h e r e c e i v e r are f o r m u l a t e d . But 

2 e i t h e r t h e s h i p p e r o r t h e r e c e i v e r i n my 

3 t e r m i n o l o g y would be i ^ a p o s i t i o n t o d e s i g n a t e 

4 t n e r o u t i n g , 

5 Q. Are you p e r s o n a l l y aware o f any 

6 c i r c u m s t a n c e s i n which the r e c e i v e r d e s i g n a t e s 

7 t h e r o u t i n g f o r p l a s t i c s r e s i n s ? 

8 A. I'm n o t aware of any s p e c i f i c s i t u a t i o n 

9 o f how t h e d e s i g n a t i o n occurs and t h e nuances of 

10 t h a t d e s i g n a t i o n i n terms o f t h e v a r i o u s -- how 

11 i t m i g h t be r e f l e c t e d i n v a r i o u s p r i c e 

12 c o n c e s s i o n s , no. That's p r e t t y d i f f i c u l t s t u f f 

13 t o g e t a h o l d o f . 

14 Q, And you have no p e r s o n a l knowledge 

15 of --

16 A. I have p e r s o n a l knowledge t h a t i t can 

17 t a k e p l a c e , b u t I don't have any s p e c i f i c 

18 examples o r i l l u s t r a t i o n s . 

15 Q. I s t h a t t h e o r e t i c a l l y t a k e p l a c e o r 

20 t h a t i t does, i n f a c t , t a ke p l a c e i n t h e 

21 m a r k e t p l a c e ? 

22 A. Bot h . 

23 Q. Can you t e l l us the s p e c i f i c examples 

of where i t does t a k e p l a c e i n t h e m a r k e t p l a c e 2 4 

25 thaw y o u ' r e aware of 
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1 A, I t h i n k I ' v e a l r e a d y answeied t h a t , 

2 I ' l l r e f e r you back t o my p r i o r answer. 

3 Q, I r e g r e t t o say I don't r e c a l l y o u r 

4 p r i o r answer. 

5 A, I s a i d I had no s p e c i f i c e.xamplis w i t h 

6 r e s p e c t t o t h i s t r a n s a c t i o n , b ut I'm aware o f t h e 

7 f a c t t h a t i t can happen and t h a t i t can be 

8 r e f l e c t e d i n t h e v a r i o u s p r i c e c o n c e s s i o n s w i t h 

9 c e r t a i n l y agreements t h a t s h i p p e r s and r e c e i v e r s 

10 would c o n s t r u c t w i t h one a n o t h e r , 

11 Q. So a g a i n I w i l l ask you, i s t h a t based 

? 2 upon t h e o r y o r i s t h a t based upon your knowledge 

13 of s p e c i f i c t r a n s a c t i o n s and p r o d u c e r / c u s t o m e r 

14 r e l a t i o n s h i p s ? 

15 A, I t ' s based upon t h e o r y and my 

16 u n d e r s t a n d i n g of how t h e m a r k e t p l a c e C-T work. 

17 Q, Put you have no s p e c i f i c knowledge of 

18 w h e t h e r o r n o t t h e m a r k e t p l a c e does work i n t h a t 

19 f a s h i o n w i t h r e g a r d t o any p a r t i c u l a r companies; 

20 i s t h a t r i g h t ? 

21 A. I r e f e r you back t o my p r i o r answer. 

22 Q, You r e f e r on page 706 --

23 MR. GULLAND: Let me suggest t h a t any 

24 a p p r o p r i a t e t i m e t h a t we ta k e a l u n c h b r e a k . 

25 MR. BERCOVICI: O f f the r e c o r d . 
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1 AFTERNOON SESSION 

2 (2:05 p,m.) 

3 Whereupon, 

4 • RICHARD D. SPERO, 

5 t h e w i t n e s s on t h e s t a n d a t t h e ti m e o f r e c e s s , 

6 h a v i n g been p r e v i o u s l y d u l y sworn, was f u r t h e r 

7 examined and t e s t i f i e d as f o l l o w s : 

8 EXAMINATION BY COUNSEL,FOR THE SOCIETY 

9 OF THE PLASTICS INDUSTRY, INC. -- Resumed 

10 BY MR. BERCOVICI: 

11 Q. Mr. Spero, I ' d l i k e t o r e f e r you back 

12 vo your work papers, page 110110. 

13 A. Yes. 

14 Q. I b e l i e v e , when we were d i s c u s s i n g t h i s 

15 morning, you s a i d t h a t these notes were a p a r t of 

16 t h e d i s c u s s i o n which began -- or your d i s c u s s i o n 

17 which are r e f l e c t e d from pages 110108 and 109 

:8 a l s o ? - • 

19 A. C o r r e c t . 

20 Q. And r e l a t e d t o p o t e n t i a l d i v e r s i o n o f 

21 t r - ^ t i . c f r o m t r u c k t o r a i l as a r e s u l t o f t h e 

22 merger; i s t h a t r i g h t ? 

23 A. W e l l , i t was one of many s u b j e c t s t h a t 

24 was d i s c u s s e d , i t wasn't the o n l y s u b j e c t t h a t 

25 was d i s c u s s e d . 
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1 Q, But t h a t i s a s u b j e c t m a t t e r of these 

2 no t e s ? 

3 A. Yeah, a small p o r t i o n of them, yeah, 

4 Q. On page 110110, four l i n e s down, i t 

5 says p l a s t i c s q u a l i t y i s s u e . What does that 

6 mean? 

7 A. I t means that a concern about barging 

8 d i f f e r e n t types of p l a s t i c s by q u a l i t y type and 

9 by composition and mixing them i n such a way that 

10 they can -- i t de s t r o y s the p u r i t y of the 

11 s p e c i f i c shipment and why i t tends not to be 

12 barged f o r t h a t reason. 

13 Q, I t r e l a t e s to barging, not to t r u c k i n g 

14 you're s a y i n g ? 

15 A. Well, yes, because i t ' s p a r t of the 

16 d i s c u s s i o n a t t h e t o p t h e r e , you see c h l o r i n e 

17 can't be barged. I think on t h i s page we were 

18 t a l k i n g about water t r a f f i c . 

19 C- The n e x t l i n e down -- excuse me, can 

20 you rea d t h a t l i n e t o us, p l e a s e . 

21 A, The n e x t l i n e down from what? 

22 Q. From t h e p l a s t i c s q u a l i t y i s s u e . 

23 A, I t r e f e r s t o Mr. Coalson who i s t h e 

24 e x p e r t on p l a s t i c s , Marty Coalson who i t was 

25 suggested -- and t h a t ' s h i s t e l e p h o n e e x t e n s i o n , 
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1 t o t h e c a l c u l a t i o n t h a t I'm p r e s e n t i n g h e r e . 

2 Q. But th e s e a r e n ' t y o u r numbers anyway, 

3 are they? 

4 . A. W e l l , t h e y ' r e i n my s t a t e m e n t . 

5 Q. D i d n ' t you r e c e i v e t h e numbers from 

6 someone e l s e ? 

7 A. I o b t a i n e d the numbers from someone 

8 e l s e . 

9 Q. D i d you i n d e p e n d e n t l y v e r i f y them? 

10 A. You mean d i d I go out i n t o Houston and 

11 check -- I d o n ' t see how you c o u l d , i t h a s n ' t 

12 happened y e t , i t ' s an e s t i m a t e , 

13 0. D i d you do your own independent 

14 e s t i m a t e t o v e r i f y t h a t these are c o r r e c t 

15 numbers? 

16 A, No. I t h i n k t h e peo p l e a t t h e r a i l r o a d 

17 are most knowledgeable people about what t h e 

18 b e n e f i t s are g o i n g t o be f o r them. 

19 Q. Page 714 of your s t a t e m e n t s t a t e s t h e r e 

20 are a number of c h e m i c a l p r o d u c t s -- a t t h e t o p 

21 of t h e page, t h e number of c h e m i c a l p r o d u c t s 

22 handled by t h e UP and SP, the e x i s t e n c e of 

23 abundant s u p p l i e s from a l t e r n a t i v e sources 

24 p r e c l u d e s any l e s s e n i n g of c o m p e t i t i o n as a 

25 r e s u l t of t h e merger. What ..̂o you mean by 
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1 abundant? 

2 A. P l e n t i f u l . 

3 Q. Can you g i v e us an o r d e r o f magnitude 

4 f r o m a market share s t a n d p o i n t ? 

5 A, I t h i n k i t depends on what we're 

6 t a l k i n g about i n any p a r t i c u l a r s i t u a t i o n i n 

7 terms o f commodities and f l o w s and so f o r t h . So 

8 t h e o r d e r of magnitude I t h i n k would v a r y f r o m 

9 p r o d u c t t o p r o d u c t and move t o move. 

10 Q, So t h i s i s a g e n e r i c s t a t e m e n t w i t h o u t 

11 r e f e r e n c e t o any p a r t i c u l a r c h e m i c a l p r o d u c t t h a t 

12 you've made he r e ; i s t h a t c o r r e c t ? 

13 A. I t ' s a g e n e r i c s t a t e m e n t w i t h r e f e r e n c e 

14 t o e v e r y c h e m i c a l p r o d u c t of which I am aware as 

15 r e f l e c t e d i n t h i s t e s t i m o n y . 

16 Q, Are you s a y i n g t h a t e v e r y c h e m i c a l 

17 p r o d u c t t h e r e are abundant s u p p l i e s from 

18 a J . t e r n a t i v e sources which p r e c l u d e s l e s s e n i n g o f 

19 c o m p e t i t i o n as a r e s u l t of t h e merger? 

20 A. No, I s a i d f o r a number. 

21 Q. Can you d e l i n e a t e which c h e m i c a l 

22 p r o d u c t s those are f o r u.';? 

23 A. I cannot d e l i n e a t e each and ev e r y 

24 p r o d u c t . But I have p r o v i d e d here a l i s t o f 

25 r e p r e s e n t a t i v e commodities t h a t g e n e r i c a l l y f a l l 
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1 i n t o t h i s c a t e g o r y t h a t I ' v e l a b e l e d source 

2 c o m p e t i t i o n . I t i s n o t t o i n any way suggest 

3 t h a t i t i s an e x c l u s i v e l i s t o r these are t h e 

4 o n l y c o m m o d i t i e s . 

5 Q. Were these t h e o n l y commodities f o r 

6 w h i c h you had s p e c i f i c examples? 

7 A. No. 

8 Q. How did you s e l e c t which ones to 

9 i n c l u d e and which ones t o exclude? 

10 A. B a s i c a l l y t h e t h r u s t c f t h i s s e c t i o n o f 

11 my t e s t i m o n y was t o t r y t o p r e s e n t t o t h e board 

12 t h e way i n which c o m p e t i t i o n m a n i f e s t s i t s e l f i n 

13 d i f f e r e n t t y p e s of s i t u a t i o n s w i t h r e s p e c t t o 

14 source c o m p e t i t i o n , w i t h r e s p e c t t o t h e o t h e r 

15 modes, w i t h r e s p e c t t o o t h e r r a i l r o a d s . And t h i s 

16 s o r t i n g p r o c e d u r e was cne t h a t would i l l u s t r a t e 

17 each of th o s e c o n c e p t u a l p o i n t s w i t h a number of 

18 examples w i t h o u t g e t t i n g t e d i o u s about i t . 

19 Q. Moving a l o n g , a t pages 717 and 718, you 

20 t a l k about t h e agreement w i t h BN/Santa Fe, you 

21 c i t e t o b o t h p o l y e t h y l e n e and p o l y p r o p y l e n e as 

22 b e i n g a v a i l a b l e t o non-UP/SP r o u t e s . Are you 

23 r e f e r r i n g p a r t i c u l a r l y t h e r e t o the BN/Santa Fe? 

24 A, P a r t i c u l a r l y b u t n o t e x c l u s i v e l y . 

25 Q, You have c i t e d i n b o t h paragraphs t o 
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1 t h e ope n i n g of c e r t a i n p l a n t s t o t h e BN/Santa Fe; 

2 i s t h a t c o r r e c t ? 

3 A . I have. 

4 Q. Are you aware of what t y p e s o f 

5 f a c i l i t i e s o t h e r t h a n s i m p l y l o c o m o t i v e power and 

6 t r a c k , o p e r a t i n g t r a c k t h a t a r a i l r o a d needs t o 

7 s e r v e t h e p l a s t i c s i n d u s t r y ? 

8 A. Would you r e p e a t t h a t . 

9 THE REPORTER: "Ques t i o n : Are you 

10 aware o f what t y p e s of f a c i l i t i e s o t h e r t h a n 

11 s i m p l y l o c o m o t i v e power and t r a c k , o p e r a t i n g 

12 t r a c k t h a t a r a i l r o a d needs to serve the p l a s t i c s 

13 i n d u s t r y ? " 

14 THE WITNESS: W e l l , I'm c e r t a i n l y aware 

15 t h a t , i n a d d i t i o n t o o p e r a t i n g t r a c k , t h e y need 

16 s t o r a g e t r a c k . The number of s h i p p e r s who I 

17 assume are members of your a s s o c i a t i o n have m.ade 

18 t h a t q u i t e c l e a r . 

19 BY MR. BERCOVICI: 

20 Q. And s t o r a g e t r a c k t h e n i s an e s s e n t i a l 

21 i n g r e d i e n t f o r a r a i l r o a d t o e f f e c t i v e l y s e r v e 

22 and compete f o r p l a s t i c s r e s i n s t r a f f i c ; i s t h a t 

23 c o r r e c t ? 

24 A. Yes. 

25 Q. To what extent does the BN/Santa Fe 
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1 A, Yes, and c h e m i c a l s . 

2 Q. I ' d l i k e t o r e f e r you t o page 110112 of 

3 y o u r work p a p e r s . Below the l i n e i t l o o k s l i k e 

4 I t says under c o n t r a c t ; i s that c o r r e c t ? 

5 A. Yes. 

6 Q. Can you t e l l us what t h a t means? 

7 A. These were e s t i m a t e s p r o v i d e d by o.ie or 

8 more of t h e persons named above the l i n e o f t h e 

9 amount percentage of t r a f f i c under t h e i r -- that 

10 t h e y h a n d l e which i s under c o n t r a c t by names of 

11 t h o s e s h i p p e r s . 

12 Q. I s i t t h e p e r c e n t a g e of t r a f f i c t h e y 

13 h a n d l e or t h e p e r c e n t a g e of t h e customers' r a i l 

14 t r a f f i c t h a t ' s under c o n t r a c t ? 

15 A. I t ' s t h e p e r c e n t a g e of the t r a f f i c t h a t 

16 Union P a c i f i c h a n d l e s . Some of these companies 

17 have f a c i l i t i e s i n Canada which Union P a c i f i c 

18 d o e s n ' t h a n d l e . 

19 Q. For example, Du Pont, i t says Du Pont 

20 100. I t a k e i t t h a t means 100 p e r c e n t ? 

2 1 A. C o r r e c t . 

22 Q. I f t h e Du Pont p l a n t was open t o 

23 s w i t c h i n g f r o m t h e Southern P a c i f i c , would t h i s 

24 number re a d 100 p e r c e n t or would t h a t number read 

25 somethina l e s s i f t h e Southern P a c i f i c i s 
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1 s t o r a g e w i l l o c cur I don't know. 

2 Q. But Dayton p r o v i d e s an improvement on 

3 t h e p r i o r system; i s t h a t t h e n a t u r e o t t h e 

4 'comment? 

5 A. Yes, i n Mr. Jara's view, i t does. 

6 Q, And a g a i n which c a r r i e r i s Mr. J a r a 

7 w i t h ? 

8 A. Sou t h e r n P a c i f i c . 

9 Q. Lat me d i r e c t your a t t e n t i o n t c page 

10 110204. 

11 A. A l l r i g h t . 

12 Q. Can you t e l l us t h e s i g n i f i c a n c e of 

13 t h i s document? 

14 A. I t ' s the work paper t h a t s u p p o r t s on 

15 page 718 t h e d a t a t h a t are r e p o r t e d i n t h e f i r s t 

16 complete b u l l e t w i t h r e s p e c t t o p o l y p r o p y l e n e . 

17 Q. Where i s t h i s data e x t r a c t e d from? 

18 A. W i t h t h e e x c e p t i o n o f -- you mean t h e 

19 n u m e r i c a l data? 

20 Q. The n u m e r i c a l d a t a . 

-•̂ 1 A. W i t h e x c e p t i o n t o t h e second l i n e f r o m 

22 the b o t t o m , t h e o t h e r r a i l l i n e , t h e d a t a were 

23 from t h e Witness P e t e r s o n and t h e t r a f f i c tapes 

24 of the a p p l i c a n t s . The e x c e p t i o n i s from t h e 

25 w a y b i l l sample, the 352,780 r e p o r t e d i n o t h e r 
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1 r a i l . 

2 Q. Do you know what p l a n t s t h a t m a t e r i a l 

3 was s h i p p e d f r o m , can you t e l l ? 

4 ' A. I'm n o t sure what you're r e f e r e n c i n g i n 

5 yo u r q u e s t i o n . Could you r e s t a t e t h a t q u e s t i o n , 

6 Q. C e r t a i n l y . The page shows m a t e r i a l , i t 

7 shows -- t h e n e x t column i s the p r o d u c e r , t h e 

8 ne x t column i s t h e l o c a t i o n , and th e n you show 

9 SP/UP t o n s , combined t o n s , and o t h e r r a i l r o a d 

10 t o n s . 

11 A. Uh-huh. 

12 Q. For each of the producer p l a n t s , i t 

15 shows SP/UP volume. For the o t h e r r a i l , t h a t ' s 

14 on a l i n e by i t s e l f . I s t h e r e any way of 

15 i d e n t i f y i n g what p l a n t s --

16 A. You mean t h e 352,780 tons? 

17 Q. Yes. 

18 A. Oh. I t might be p o s s i b l e t o i n f e r i t 

19 by m a t c h i n g a p r o d u c e r l i s t w i t h the data i n t h e 

20 w a y b i l l sample. But t h a t ' s not n e c e s s a r i l y 

21 c o n c l u s i v e i f t h e r e ' s more t h a n one p r o d u c e r a t a 

22 p a r t i c u l a r o r i g i n i n t h e w a y b i l l as we have used 

2 3 i t h e r e . 

24 So t h e answer t o your q u e s t i o n i s 

25 sometimes you can make a -- I would c a l l an 
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1 i n f o r m e d e s t i m a t e . Other t i m e s you cannot, a t 

2 l e a s t n o t w i t h t h e database t h a t I have h e r e . 

3 I guess t h e o n l y o t h e r t h i n g by way of 

4 d l a r i f i c a t i o n o r t h a t I s h o u l d add t o t h a t i s , 

5 g i v e n t h e geography o f t h e s t u d y , t h e 352,780 

6 t o n s i s o r i g i n a t e d i n e i t h e r Texas o r L o u i s i a n a 

7 o n l y . 

8 Q. And t h a t i s o r i g i n a t e d from p l a n t s 

9 which o b v i o u s l y have access t o c a r r i e r s o t h e r 

10 t h a n t h e UP o r SP, c o r r e c t ? 

11 A. Yes, t h e y ' r e e x c l u s i v e l y accessed by 

12 c a r r i e r s o t h e r t h a n UP and SP. 

13 Q, And, a c c o r d i n g t o t h i s t a b l e here. 

14 t h e r e a r e e i g h t such p l a n t s ? 

15 A. No. For t h e 352,000? 

16 Q. Yes. 

17 A. No, we don't know how many p l a n t s , 

18 t h a t ' s what we j u s t -- — 

19 Q. There are e i g h t such c a n d i d a t e p l a n t s , 

20 p o s s i b l e p l a n t s ? 

2 1 A, No, t h a t ' s n ot c o r r e c t . 

22 Q. How many p l a n t s c o u l d t h a t tonnage 

23 o r i g i n a t e a t? 

24 A. The 3 52,78 0? 

25 Q. Yes . 
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1 A. I don't know. I would have t o go back 

2 and -- you c o u l d t r y t o e s t i m a t e i t from t h e 

3 p r o d u c e r l i s t , n o t the p r o d u c e r l i s t t h a t ' s shown 

4 here b u t a l i s t of p r o d u c e r s of p o l y p r o p y l e n e i n 

5 t h e g u l f coast as I have d e f i n e d i t . I n o t h e r 

6 words, t h a t 352,780 tons o r i g i n a t e s f r o m 

7 p r o d u c e r s of p o l y p r o p y l e n e a t l o c a t i o n s n o t 

8 i d e n t i f i e d here, f r o m o r i g i n s not s e r v e d by UP o r 

9. SP, 

10 Q. I s i t t h a t or i s i t t h a t t h e o r i g i n 

11 c a r r i e r i s massed by a g g r e g a t i n g t h a t d a t a so 

12 that you couldn't t e l l , f o r example, what the 

13 KCS's share of t r a f f i c out of M o n t e l l ' s p l a n t a t 

14 Lake C h a r l e s , L o u i s i a n a , i s as compared w i t h t h e 

15 SP's s h a r e of t r a f f i c ? 

l e A. That's a good c l a r i f i c a t i o n . I f KCS 

17 s e r v e s t h e M o n t e l l p l a n t , i t s t r a f f i c would be 

18 r e p o r t e d i n t h a t 352,000. Thank you. -

19 Q. So once a g a i n t h e r e are e i g h t p l a n t s 

20 t h a t a r e shown as b e i n g d u a l or m u l t i c a r r i e r s 

21 served? 

22 A. Yes. But i t ' s s t i l l c o r r e c t t o say 

23 t h a t t h e r e c o u l d be p l a n t s o t h e r t h a n t h o s e e i g h t 

24 t h a t c o n t r i b u t e t o the 352,000 not shown h e r e . 

25 I f UP -- i f n e i t h e r UP nor SP serves t h a t 
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1 p a r t i c u l a r p l a n t , i t would be i n c l u d e d i n t h a t 

2 number as w e l l . 

3 Q. But once a g a i n f o r c l a r i f i c a t i o n t h i s 

4 352,780 would i n c l u d e t h e e i g h t p l a n t s shown i n 

5 t h e l o w e r h a l f o f t h e page? 

6 A. W e l l , t h e e a s i e s t way t o c l a r i f y i t i s 

7 t o say t h i s , i t i n c l u d e s a l l of t h e t r a f f i c i n 

8 t h i s p a r t i c u l a r commodity shown on t h e w a y b i l l as 

9 o r i g i n a t i n g i n Texas and L o u i s i a n a by c a r r i e r s 

10 o t h e r t h a n UP and SP, 

11 Q. I s i t t h e p o s i t i o n of t h e a p p l i c a n t s i n 

12 t h i s p r o c e e d i n g t h a t t h e Southern P a c i f i c 

13 p r o v i d e s poor s e r v i c e ? 

14 A. The p o s i t i o n o f t h e a p p l i c a n t s i s 

15 t h a t -- from my p e r s p e c t i v e i s t h a t t h e S o u t h e r n 

16 P a c i f i c i s a weak c o m p e t i t o r . 

17 Q. I s t h e i r s e r v i c e e f f i c i e n t compared t o 

18 o t h e r r a i l r o a d s o r i s i t i n e f f i c i e n t ? 

19 A. A c c o r d i n g t o Mr. Gray, i t ' s not up t o 

2 0 s t a n d a r d . 

21 Q, I s t h a t compared o n l y w i t h t h e Union 

22 P a c i f i c o r a l s o w i t h o t h e r c a r r i e r s ? 

23 A, His s t a t e m e n t speaks f o r i t s e l f . 

24 Q. Can you g i v e me your u n d e r s t a n d i n g ? 

25 A, My u n d e r s t a n d i n g i s t h a t , compared t o 
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1 o t h e r c a r r i e r s i n t h e west, i t s weakness i.s 

2 pronounced. 

3 Q. I f a s h i p p e r had the o p p o r t u n i t y t o use 

4 a c a r r i e r o t h e r t h a n t h e Southern P a c i f i c and 

5 t h e y had an o p p o r t u n i t y t o use a l t e r n a t i v e 

6 c a r r i e r s , would t h e s h i p p e r g e n e r a l l y want t o use 

7 t h a t o t h e r c a r r i e r f o r i t s o r i g i n a t i o n movement 

8 i f t h a t were a v a i l a b l e do ycu b e l i e v e ? 

S> A. I t h i n k t h a t ' s v e r y d i f f i c u l t t o answer 

10 t h a t as a g e n e r a l p r o p o s i u i o n . You need t o know 

11 a l o t more t o p r o v i d e a m e a n i n g f u l answer t o t h a t 

12 k i n d o f q u e s t i o n . 

13 Q- From y o u r d a t a on t h i s page, i t appears 

14 t h a t --

15 A. We're on t h e sc.ne page. 

16 Q. Same page, page 204. A p p r o x i m a t e l y 

17 n a i f o f t h e tonnage r e f l e c t e d i s h a n d l e d by t h e 

18 UP/SP f r o m p l a n t s e x c l u s i v e l y - s e r v e d , t h e n about 

19 h a l f o f t h e tonnage w h i c h i s handled by t h e UP/SP 

:iO i s h a n d l e d from p l a n t s which are c o m p e t i t i v e l y 

21 s e r v e d ; i s t h a t a f a i r statement? 

22 A, W e l l , I would a l t e r i t by s a y i n g t h a t 

23 t h e y a r e se r v e d by r a i l r o a d s o t h e r t h a n UP and 

24 SP. 

25 Q. Of the grand t o t a l - -
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1 A, I t h i n k t h e y ' r e a l l i n c o m p e t i t i v e 

2 p l a y . 

3 Q. Of t h e grand t o t a l of t h e p l a s t i c s 

4 r e s i n s b u s i n e s s f o r p o l y p r o p y l e n e , l e s s t h a n 10 

5 p e r c e n t a c c o r d i n g t o t h i s document i s h a n d l e d by 

6 c a r r i e r s o t h e r t h a n t h e UP and SP; i s t h a t 

7 c o r r e c t ? 

8 A. I n the s t a t e s of Texas and L o u i s i a n a , 

9 yes . 

10 Q. And t h a t i s where t h e p r e d o m i n a n t 

11 p r o d u c t i o n of t h i s m a t e r i a l occurs? You can l o o k 

12 a t Mr. P e t e r s o n ' s s t a t e m e n t s , page 312 I b e l i e v e 

13 he t a l k s t o t h a t . 

14 A. Yes. 

15 Q. To page 316. 

16 A. The answer t o the q u e s t i o n i s yes. 

17 Q. So t h a t , when a s h i p p e r / p r o d u c e r such 

18 as M o n t e l l which- i s shown on your sheet h a v i n a 

19 two p l a n t s , one e x c l u s i v e l y s e r v e d a t B a y p o r t by 

20 t h e SP --

21 A. I'm s o r r y , I have t o i n t e r r u p t . I'm 

22 not sure t h a t I may have answered t o o h a s t i l y . 

23 My work paper 110212 suggests t h a t t h e r e i s over 

24 a m i l l i o n t o n s of p o l y p r o p y l e n e -- a r e we t a l k i n g 

25 about p o l y p r o p y l e n e ? 
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1 Q. Yes. 

2 A. -- which i s handled o u t s i d e o f Texas 

3 and L o u i s i a n a by nonapplicant c a r r i e r s . 

4 *, Q, Are those from producing p o i n t s ? 

5 A. Yes, 

6 Q. I s that r e f l e c t e d on your work papers 

7 110205 t h r o u g h 110211? 

8 A, Yes, i n c l u d i n g the t r a f f i c from Canada, 

9 t h e r a i l t r a f f i c from Canada. 

Q. L o o k i n g a t your work paper, 110205, are 

11 you aware o f a p o l y p r o p y l e n e p r o d u c t i o n p l a n t a t 

12 Champaign, I l l i n o i s ? 

13 A. J u s t a second. 

14 Q, I'm s o r r y , I'm on t h e wrong page. Turn 

15 t o page 2 0 6. 

16 A, Yes. 

17 Q, Are you aware of a p o l y p r o p y l e n e 

18 production p l a n t at Roano.ce, V i r g i n i a ? 

19 A. No, t h a t s m a l l amount of t r a f f i c does 

20 not r e f l e c t any p r o d u c t i o n f a c i l i t y i n Roanoke 

21 t h a t I'm aware o f . 

22 Q, C h a r l o t t e , North C a r o l i n a ? 

23 A, A s i m i l a r answer f o r t h a t , modest 

24 amount of t r a f f i c as w e l l . 

25 Q, G r e e n v i l l e , South C a r o l i n a ? 
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1 A. Same answer. 

2 Q. Chattanooga, Tennessee? 

3 A. Same answer, 

4 •. Q. Memphis, Tennessee"' 

5 A. Same answer. 

6 Q. Columbus, Ohio, l o o k i n g a t t h e n e x t 

7 page, 207? 

8 A. R i g h t . Same volume, same answer. 

9 Q. D e t r o i t , Michigan? 

10 A. Same answer, same volume. 

11 Q. L i t t l e Rock, Arkansas, page 208? 

12 A. I want t o go back t o D e t r o i t , M i c h i g a n , 

13 f o r t h e moment. S u b j e c t t o check i t ' s p o s s i b l e 

14 t h a t t h a t c o u l d r e f l e c t some p r o d u c t i o n by .; 

15 Novacor, Huntsman, M a r y v i l l e , M i c h i g a n , d e p e n d i n g 

16 on how t h e BEA was drawn t h e r e . And I c a n ' t 

17 speak d e f i n i t i v e l y as t o t h a t , b u t i t i s a 

18 p o s s i b i l i t y . 

19 Q. Then how much p r o d u c t i o n does y o u r 

20 document r e f l e c t , what c a p a c i t y a t M a r y v i l l e , 

21 M ichigan? 

22 A. The document a'm l o o k i n g a t r e f l e c t s i n 

23 m i l l i o n s of pounds, 120. 

24 Q. And how many pounds were s h i p p e d f r o m 

25 D e t r o i t , M i c h i g a n , a c c o r d i n g t o your w a y b i l l 
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1 d a t a ? 

2 A. 22,800 t o n s . 

3 Q, And how many pounds i s t h a t ? 

4 • A. W e l l , you can f i g u e i t out by d i v i d i n g 

5 by 2,000 -- m u l t i p l y i n g by 2,000. 

6 Q. I t ' s nowhere near t h e c a p a c i t y o f t h e 

7 p l a n t t h a t you've j u s t c i t e d t o , i s i t ? 

8 A. No. You j u s t asked me about whether 

9 t h e r e was a p r o d u c t i o n f a c i l i t y t h e r e . 

10 Q. R i g h t . But these w a y b i l l s t a t i s t i c s do 

11 n o t r e f l e c t o p e r a t i n g p l a n t , t h e o u t p u t f r o m an 

12 o p e r a t i n g p l a n t ? 

13 A. No, t h e w a y b i l l s t a t i s t i c s do n o t 

14 r e f l e c t o u t p u t f r o m an o p e r a t i n g p l a n t , no. 

15 Q. How about Phoenix, A r i z o n a ? 

Where are we now? 

On your work sheet, i t ' s 110211 and you 

18 summarize t h a t on 212. 

Again a v e r y s m a l l amount of t h a t 

zed f i g u r e . 

So t h i s i s n o t n e c e s s a r i l y p l a s t i c 

22 r e s i n p r o d u c t i o n r e f l e c t e d on these w a y b i l l data 

23 s h e e t s , i s i t ? 

24 A. No. I t ' s p l a s t i c p r o d u c t i o n shipments 

25 by r a i l . 

16 A 

17 Q 

19 A 

20 summar 

21 Q 
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1 Q, But t h a t c o u l d be, f o r example, 

2 r e c o n s i g n m e n t s , p r o p o r t - o n a l r a t e s , or some o t h e r 

3 a b e r r a t i o n t h a t t h e t r a f f i c o r i g i n a l l y moved f r o m 

4 'a p r o d u c t i o n p l a n t i n t h e g u l f coast t o t h e s e 

5 l o c a t i o n s and was t h e n r e c o n s i g n e d ? 

6 A. I t c o u l d be i f i t was r e b i l l e d , y es. 

7 I t .\?ould depend on how t h e c a r r i e r r e p o r t e d i t , 

8 Q. So t h i s m i l l i o n pounds t h a t you 

9 r e p r e s e n t e d b e f o r e , m i l l i o n t o n s , I'm s o r r y , 

10 o u t s i d e t h e g u l f c o a s t i s n o t n e c e s s a r i l y 

11 p r o d u c t i o n o u t s i d e t h e g u l f coast? 

12 A, I t ' s almost -- t h e g r e a t b u l k o f x t i s , 

13 s i n c e t h e g r e a t b u l k of i t r e f e r s t o p r o d u c t i o n 

14 a t o t h e r f a c i l i t i e s w h i c h you have n o t named. 

15 Q. P h i l a d e l p h i a , P e n n s y l v a n i a ? 

16 A, Yes. 

17 Q. Whose p l a n t i s a t P h i l a d e l p h i a ? 

18 A. W e l l , i t would i n c l u d e -- presumably 

19 i n c l u d e s t h e t i p s i l o n P r o d u c t s f a c i l i t y a t Marcus 

20 Hook, perhaps t h e Huntsman p l a n t a t Woodbury, New 

21 J e r s e y . 

22 Q, I s t h a t w i t h i n t h e --

23 A,. Depending on how t h e BEA d e f i n i t i o n i s 

24 drawn. 

25 Q. Ycu d o n ' t know what t h a t i s ? 
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1 A. I d i d n ' t l o o k i n t o the d e t a i l s of t h o s e 

2 d a t a , no. 

3 Q. Looking back at your page 110204 once 

4 a g a i n . 

5 A. J u s t a second. Yes. 

6 Q. I b e l i e v e that you were j u s t l o o k i n g at 

7 a document that showed p l a s t i c r e s i n s p l a n t s and 

8 t h e i r -- or producers and t h e i r production 

9 c a p a c i t i e s ; i s that c o r r e c t ? 

10 A. Yes. 

11 Q. Can you i d e n t i f y that document f o r us 

12 once again. 

13 A, I t ' s my work paper N 04110046 and 47 

14 which i s i n the August 1995 polypropylene r e p o r t 

15 i n the s e r v i c e c a l l e d Chemical Products Synopsis 

16 p u b l i s h e d by Mannsville Chemical Products 

17 Corporat ion. 

18 Q. And tha t shows Himont at Bayport, 

19 Texas, and Lake C h a r l e s , L o u i s i a n a , w i t h a 

2 0 c a p a c i t y of 2,200. And how i s that measured? 

2 1 M i l l i o n s of pounds; i s t h a t r i g h t ? 

22 A, Yes , 

23 Q. And Himont i s now known as M o n t e l l ; i s 

24 t h a t c o r r e c t ? 

2 5 A. I b e l i e v e t h a t ' s r i g h t , yes. 
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1 Q. L o o k i n g a t your document 204, what 

2 p e r c e n t a g e o f t h e p l a n t c a p a c i t y i s handled by 

3 t h e S o u t h e r n P a c i f i c f r o m t h e two M o n t e l l 

4 p l a n t s ? 

5 A. I hav e n ' t made t h a t c a l c u l a t i o n . 

6 Q. A p p r o x i m a t e l y 90 p e r c e n t ; i s t h a t 

7 r i g h t ? 

8 A. I f t h e y ' r e a t c a p a c i t y , yes. 

9 Q. About 90 p e r c e n t of c a p a c i t y i s b e i n g 

10 h a n d l e d by t h e two c a r r i e r s ? 

11 A. Uh-huh. 

12 Q. And a t one p l a n t . Lake C h a r l e s , t h e y do 

( • ^ j have o p t i o n t o use t h e KCS as t h e i r o r i g i n a t i n g 

14 c a r r i e r ; i s t h a t c o r r e c t ? 

15 A. Yeah. 

16 Q- From t h i s d a t a i t l o o k s l i k e KCS i s 

17 g e t t i n g v e r y l i t t l e , i f any, t r a f f i c f r o m 

18 M o n t e l l ; i s t h a t a f a i r c o n c l u s i o n ? 

19 A. I n t h i s y e a r , yes, except t o the e x t e n t 

20 i t m i g h t be r e f l e c t e d i n the 352,000 number. 

21 Q. Does t h e f a c t t h a t t h e Southern P a c i f i c 

22 o r c o u l d t h e f a c t t h a t t he Southern P a c i f i c 

23 s e r v e s M c n t e l l e x c l u s i v e l y a t Bayport have an 

24 i n f l u e n c e over t h e Southern P a c i f i c ' s a b i l i t y t o 

25 g a t h e r M o n t e l l ' s t r a f f i c a t Lake Charles? 
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1 A. Oh, I t h i n k t h e r e a r e a l o t or f a c t o r s 

2 t h a t p l a y . That c o u l d be one, b u t I w o u l d n ' t 

3 s i n g l e that out above ot h e r s . I mean i t ' s j u s t 

4 as l i k e l y t o r e f l e c t t h e c o m p e t i t i v e i n t e r p l a y 

5 between SP and KCS t o g e t a c o n t r a c t t o handle 

6 t h e b u l k o f t h e c o n t r a c t as a n y t h i n g e l s e . 

7 Q. Does KCS e x e r c i s e any l e v e r a g e over 

8 M o n t e l l ? 

9 A . I don•t know. 

10 Q. Does i t appear from your t a b l e t h a t 

11 t h e y do? 

12 A. I don't t h i n k you can say a n y t h i n g 

13 about what l e v e r a g e KCS has from my t a b l e w i t h 

14 r e s p e c t t o M o n t e l l . A l l I'm s u g g e s t i n g t o you i s 

15 t h a t one of t h e f a c t o r s t h a t c o u l d account f o r 

16 t h e f a c t t h a t SP appears t o have t h e b u l k of the 

17 t r a f f i c i n t h i s y e a r f r o m t h a t customer c o u l d 

18 r e f l e c t a c o m p e t i t i v e c o n t e s t between SP and KCS 

19 f o r who would h a n d l e i t . 

20 And t h a t t h e way these c o n t r a c t s are 

21 typically written, the bulk of the traffic goe'j 

22 f r o m one c a r r i e r o r the o t h e r . So t h a t , when you 

23 l o o k a t t h e s t a t i s t i c a l d a t a , be c a r e f u l about 

24 what k i n d of c o n c l u s i o n s you draw f r o m i t . 

25 Q. D i d n ' t you j u s t s t a t e b e f o r e t h a t Du 
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1 Pont a t Orange, Texas, s p l i t s i t s t r a f f i c s i x 

2 months and s i x months between t h e UP and SP? 

3 A. Yes. 

4 • Q, Could one of the f a c t o r s i n f l u e n c i n g 

5 M o n t e l l be t h e f a c t t h a t t h e y are e x c l u s i v e l y 

6 s e r v e d a t B a y p o r t and t h a t , by v i r t u e of t h a t 

7 e x c l u s i v e s e r v i c e , a p l a n t t h a t i s a p p r o x i m a t e l y 

8 n o t q u i t e t w i c e as l a r g e as Lake C h a r l e s , t h a t 

S t h e y a r e , i n f a c t , l e v e r a g e d i n t o d e a l i n g w i t h 

10 t h e SP a t Lake Charles? 

11 A. I have no knowledge of t h a t . 

12 Q, I s i t p o s s i b l e from y o u r e x p e r i e n c e i n 

13 t h e t r a n s p o r t a t i o n i n d u s t r y ? 

14 A. I would say i t a l o n g v / i t h a number of 

15 o t h e r f a c t o r s are p o s s i b l e . 

16 MR. BERCOVICI: Thank you. I have no 

17 f u r t h e r q u e s t i o n s . 

18 EXAMINATION BY COUNSEL FOR THE -

19 CHEMICAL MANUFACTURERS ASSOCIATION 

20 BY MR. STONE: 

21 Q, Mr. Spero, my name i s S c o t t Stone w i t h 

22 t h e f i r m o f P a t t o n , Boggs, I r e p r e s e n t the 

23 Chemical M a n u f a c t u r e r s A s s o c i a t i o n , 

24 Gene, f o r your b e n e f i t I j u s t wanted t o 

25 say t h a t I may r e p e a t a couple q u e s t i o n s t h a t 
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1 you t r y t o r u n a good b u s i n e s s t o make i t 

2 a t t r a c t i v e t o the s h a r e h o l d e r . 

3 Q. I'm g o i n g t o ask t h a t my p r e v i o u s 

4 q u e s t i o n be read back because I don't t h i n k t h e 

5 answer was r e s p o n s i v e t o i t , 

6 A. I ' l l t r y t o be r e s p o n s i v e . I d i d n ' t 

7 mean n o t t o be r e s p o n s i v e . 

8 TKE REPORTER: "Question: Do you 

9 b e l i e v e you have cn o b l i g a t i o n t o s h a r e h o l d e r s t o 

maximize t h e p r o f i t s of the co r p o r a - i o n ? " 

11 MR. ROACH: I t h i n k he was r e s p o n s i v e . 

12 I f he has a n y t h i n g he wants t o add t o h i s p r i o r 

13 answer, he's f r e e t o do so, as alw a y s . 

14 THE WITNESS: W e l l , you know, I guess a 

15 r e a l s h o r t answer would have been yes, we do have 

16 an o b l i g a t i o n t o run a p r o f i t a b l e company and t o 

17 maximize s h a r e h o l d e r r e t u r n , I t h i n k I s a i d t h a t 

18 a m i n u t e ago, but maybe i t wasn't as c l e a r as i t 

19 s h o u l d have been. 

20 BY MR. STONE: 

21 Q- And would you say t h a t , as p a r t of t h a t 

22 d u t y , t h e Union P a c i f i c R a i l r o a d Company has a 

23 d u t y t o i t s s h a r e h o l d e r s and the u l t i m a t e 

s h a r e h o l d e r s of i t s p a r e n t t o p r i c e i t s s e r v i c e s 24 

25 so as t o o b t a i n t h e maximum net revenues 
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c o n s i s t e n t w i t h m e e t i n g c o m p e t i t i o n from i t s 

c o m p e t i t o r r a i l r o a d s and perhaps o t h e r forms of 

3 c o m p e t i t i o n ? 

* A. W e l l , c o m p e t i t i o n s e t s t he market 

5 p r i c e . I mean i t ' s j u s t t h a t s i m p l e . I f t h e 

customer can get more cost e f f e c t i v e 

t r a n s p o r t a t i o n by u s i n g water or t r u c k or some 

o t h e r f o r m of t r a n s p o r t a t i c n , they g e t i t . You 

don't s e t p r i c e s i n a vacuum. O b v i o u s l y i t ' s a 

v e r y c o m p e t i t i v e w o r l d out t h e r e , 

11 Q- And, so l o n g as the Union P a c i f i c 

12 d i d n ' t l o s e b u s i n e s s t o a c o m p e t i t o r , would you 

13 say t h a t i t i s p a r t of your o b l i g a t i o n t o 

14 s h a r e h o l d e r s t o o b t a i n the h i g h e s t revenues 

15 p o s s i b l e f r o m a g i v e n p i e c e of t r a f f i c ? 

A. That's j u s t t he way bu s i n e s s works, 

17 whether i t ' s a c h e m i c a l company or a r a i l r o a d , 

Q- Now, a r e you aware of whether t h e r e are 

any d i f f e r e n c e s a t p r e s e n t or whether t h e r e were 

any d i f f e r e n c e s i n c a l e n d a r year '95 between t h e 

21 p r i c i n g p o l i c i e s of t h e Union P a c i f i c on t h e one 

22 hand and t h e S o u t h e r r P a c i f i c on the o t h e r ? 

23 A. W V I , I don't r e a l l y know i n any d e t a i l 

24 wh.at t h e p r i c i n g p o l i c i e s of the SP were. I n 

25 f a c t , I do n ' t know i n g r e a t d e t a i l on a 
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A, W e l l , I don't t h i n k t h e r e ' s a g e i : e r a l 

2 answer on t h a t . The contract.s t h a t I'm f a m i l i a r 

3 w i t h , where we b i d a g a i n s t them, we w i n some and 

4 l o s e some. As I'm sure you're aware, we had a 

5 number of c h e m i c a l companies come t o us and ask 

6 us t o access t h e i r p l a n t s so t h a t t h e y c o u l d g et 

7 more e f f e c t i v e t r a n s p o r t a t i o n from t h e i r p o i n t of 

8 view v e r s u s t h e Southern P a c i f i c . 

9 Q. So would i t b t your t e s t i m o n y t h a t you 

10 do not b e l i e v e t h a t t he Southern P a c i f i c i s --

11 l e t me r e s t a t e t h a t . 

12 Do you b e l i e v e t h a t SP i s an a g g r e s s i v e 

13 p r i c e c o m p e t i t o r ? 

14 A. I t h i n k the Southern r a c i f i c i s an 

15 a g g r e s s i v e i..ompeticor and I know t h a t i n a number 

16 of cases t h a t t h e y have got bu s i n e s s f r o m us 

17 because t h e y p r i c e d t h e i r s e r v i c e cheaper t h a n we 

18 d i d . 

19 Q. Do you t h i n k t h e r e have ever been any 

20 i n s t a n c e s i n whi c h the Southern P a c i f i c has 

21 p r i c e d a t l e s s t h a n f u l l y a l l o c a t e d c o s t s i n 

22 o r d e r t o c a p t u r e a p i e c e of business? 

23 A. I t h i n k we have wondered about t h a t a t 

2 4 t i me s, y e s. 

25 Q. Could you e l a b o r a t e on what you have 

ALDERSON REPORTEVG COMPANT, EVC. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAIL 

COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWA.' COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

^1 HIGHLY CONFIDENTIAL 

•̂ ^ Washington, D.C. 

•̂̂  Wednesday, February 7, 1996 

•̂ ^ C o n t i n u e d d e p o s i t i o n of RICHARD B. 

15 PETERSON, a w i t n e s s h e r e i n , c a l l e d f o r 

16 e x a m i n a t i o n by c o u n s e l f o r the P a r t i e s i n t h e 

a b o v e - e n t i t l e d m a t t e r , pursuant t o agreement, t h e 

w i t n e s s b e i n g p r e v i o u s l y d u l y sworn, t a k e n a t t h e 

o f f i c e s of C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

Avenue, N.W., Washington, D.C, 20044, at 

10:05 a.m., Wednesday, February 7, 1996, and the 

p r o c e e d i n g s b e i n g t ken down by Stenorype by JAN 

23 A, WILLIAMS, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 
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1 and so on suggest b u i l d - i n s or suggest the t h r e a t 

of b u i l d - i n s by our c o m p e t i t o r s , always t r y i n g t o 

use t h a t as a p i e c e of l e v e r a g e i n n e g o t i a t i n g 

4 f r e i g h t r a t e s , 

5 B u i l d - i n s are a s e r i o u s element of 

6 c o m p e t i t i o n i n a number of G u l f c h e m i c a l 

7 s i t u a t i o n s . We f a c e a l o t of p o t e n t i a l b u i l d - i n s 

8 f r o m Santa Fe g i v e n t h e i r v a s t n e t w o r k i n t h e 

9 G u l f . I w i l l say t h a t UP i n t h e -- back a few 

y e a r s ag^ embarked on s o r t of an o v e r v i e w t y p e 

11 s t u d y o f l o c a t i o n s where g e o g r a p h i c a l l y i t would 

12 appear t h a t i t , you know, c o u l d make sense t o 

13 b u i l d i n and where t h e r e was some s u b s t a n t i a l 

14 t r a f f i c . 

15 And t h a t was -- a n a l y s i s was done, i t 

16 i d e n t i f i e d areas r a n g i n g from Yermo, C a l i f o r n i a , 

17 t o the G u l f Coast chemical area, i t m e n tioned 

18 s p e c i f i c a l l y Mont B e l v i e u , t a l k e d about B a y p o r t , 

19 Texas, on t h e SP and S t r a n g and Pasadena i u t h a t 

20 area, t a l k e d about t h e Lake Cha r l e s area, where 

21 we go b u t we don't serve a n y t h i n g . 

22 The s t u d y was as I say a p r e l i m i n a r y 

23 s t u d y , i t g a t h e r e d some i n f o r m a t i o n on t h e 

24 b u s i n e s s , what we might be a b l e t o g e t , what the 

25 c o s t might be, what the f e a s i b i l i t y o f t h e 
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1 Q. Where i s the Union Carbide p l a n t t h a t 

2 you m e n t i o n e d as anothe r b u i l d - o u t t h a t came up 

3 a t some p o i n t ? 

* A. The Union Carbide p l a n t i s a t N o r t h 

5 S e a d r i f t , Texas, and r j n i o n C a r b i d e a l s o has a 

6 p l a n t a t T a f t , L o u i s i a n a . 

7 Q, And, Mr. Peterson, which p l a n t was t h e 

8 one t h a t was n e n t i o n e d as a p o s s i b l e 

9 b u i l d - o u t / b u i 1 d - i n s i t e ? 

^0 A, W e l l , b o t h p l a n t s were c o n s i d e r e d as 

11 w i t h i n t h e r e a l m of p o s s i b i l i t y f o r a b u i l d - o u t . 

12 I b e l i e v e N o r t h S e a d r i f t was t e n m i l e s , T a f t may 

13 be s l i g h t l y l e s s than t h a t , o u t I t h i n k T a f t had 

14 some o t h e r c o s t f a c t o r s , some highways t o c r o s s , 

15 and t h i n g s l i k e t h a t . So I t h i n k t h a t b o t h were 

16 c o n s i d e r e d as b u i l d - o u t -- h a v i n g some b u i l d - o u t 

17 p o t e n t i a l , p o s s i b l y N o r t h S e a d r i f t t h e most --

18 the more r e a l i s t i c of the two. 

19 Q- And who serves the N o r t h S e a d r i f t 

20 p l a n t ? 

21 A. That's served by Union P a c i f i c . 

22 Q. And who serves the T a f t , L o u i s i a n a , 

23 plc-tnt? 

24 A. That's served by Union P a c i f i c . 

25 Q. And t o whom was the b u i l d - o u t proposed 
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COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 Washingcon, D.C. 

•'•3 Tuesday, January 24, 1996 

1'* D e p o s i t i o n o f RICHARD J. BARBER, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

16 f o r t h e P a r t i e s i n t h e a b o v e - e n t i t 1ed m a t t e r , 

17 p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

sworn by JAN A. WILLIAMS, RPR, a N o t a r y P u b l i c i n 

and f o r t h e D i s t r i c t o f Columbia, t a k e n at t h e 

20 o f f i c e s o f C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

21 Avenue, N.W., Washington, D.C., 20044, at 

22 10:20 a.m., Tuesday, January 24, 1996, and t h e 

23 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

24 A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

25 d i r e c t i o n . 
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1 improve i t s r o u t e from Houston up t o Memphis. So 

2 t h o s e are not j u s t two-to-one remedies, p o i n t 

3 remedies, t h e y are designed t o ensure t h a t 

4 BN/Santa Fe i s a b l e t o p r o v i d e c o m p e t i t i v e 

5 s e r v i c e i n t h e c o r r i d o r s t h a t I've j u s t 

6 ment i o n e d . 

7 Q. Where BN/Santa Fe a c q u i r e d t r a c k a g e 

8 r i g h t s , i t d i d not a c q u i r e t h e r i g h t t o s e r v e 

9 e v e r y customer l o c a t e d a l o n g t h a t r a i l l i n e , d i d 

10 i t ? 

11 A. Every two-to-one customer a l o n g t h a t 

12 r a i l l i n e . The r e s t would be b r i d g e r i g h t s as 

13 p r o v i d e d . 

14 Q. And o n l y those two-to-one customers? 

15 A. Yes, as d e f i n e d i n the s e t t l e m e n t . 

16 Q. And t h a t a g a i n i s where UP and SP serve 

17 t h e customer and no o t h e r r a i l r o a d ? 

18 A, C o r r e c t . 

19 Q. What about the s i t u a t i o n where SP 

20 s e r v e s a customer and UP has a l i n e w i t h i n f i v e 

21 m i l e s ? I s t h a t deemed t o be a two-to-one 

22 s i t u a t i o n ? 

23 A. Not f o r t h a t reason a l o n e . There a r e , 

24 of t h e s o - c a l l e d b u i l d - i n or b u i l d - i n p o s s i b i l i t y 

25 cases, as I r e c a l l two are tak e n i n t o a ccount i n 
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1111 M t h ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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1 t h e s e t t l e m e n t , one i s Mont B e l v i e u , a l s o known 

2 as Cedar Bayou, and t h e o t h e r i s at Eldon, Texas, 

3 f o r t h e Bayer p l a n t . So those are t a k e n i n t o 

4 account. But the mere fact that say a UP line ±n 

5 y o u r exam.ple i s X m i l e s , f i v e m i l e s away, does 

6 n o t make some p o i n t a two-to-cne p o i n t , 

7 I t would o n l y become a two-to-one p o i n t 

8 such as Mont B e l v i e u o r Eldon, where t h e r e i s t h e 

9 imminent p o s s i b i l i t y of a b u i l d - i n , o r more 

g e n e r a l l y , as I would -- my i n t e r p r e t a t i o n would 

11 be, a s i t u a t i o n such as was i n v o l v e d a t t h e Red 

12 Rock OG&E p l a n t as c o n s i d e r e d by the commission 

13 i n BN/Santa Fe; t h a t i s , where the p o t e n t i a l o f a 

14 b u i l d - i n was shown t o be f i n a n c i a l l y f e a s i b l e , 

15 p h y s i c a l l y f e a s i b l e as w e l l , and had a r e a l ; t h a t 

16 i s , a r e a l d i s c e r n i b l e , demonstrable e f f e c t on 

17 t h e c u r r e n t p r i c i n g a t t h e l o c a t i o n . 

18 Q, What i s t h a t r e a l demonstrable e f f e c t ? 

19 A, I would not go beyond and c o u l d n ' t 

20 p r o v i d e a b e t t e r example than what t h e commission 

21 p r o v i d e d i n i t s o p i n i o n i n BN/Santa Fe f o r t h e 

22 Red Rock p l a n t . 

23 Q. And a t Mont B e l v i e u , what d i d we have? 

24 I b e l i e v e you used t h e word immediate 

2 5 poss i b i l i t y ? 
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1 between t h e UP l i n e and the customers l o c a t e d a t 

2 Mont B e l v i e u ? 

3 A. I'm n o t aware of i t . But t h e o p e r a t i n g 

4 p e o p l e no doubt c o u l d answer t h a t . There c o u l d 

5 be something I'm not aware o f , b u t I'm n o t aware 

6 of i t . 

7 Q. So t h a t ' s n ot an a c t u a l t w o - t o - o n e t h a t 

8 was t h e r e , i t was j u s t an imminent p o s s i b i l i t y , 

9 was i t not? 

10 A. Yes, i n t h e same c a t e g o r i e s as Red 

11 Rock. 

12 Q. What does i t take i n y o u r mind t o reach 

13 t h a t s t a t u s , where you can be deemed t o have two 

14 c o m p e t i t o r s and n o t any o t h e r s ? I s i t t h e f i l i n g 

15 of an a p p l i c a t i o n ? 

l o A. I don't t h i n k t h a t n e c e s s a r i l y t h a t i t 

17 would have t o be a f i l i n g . There had n o t been 

18 any f i l i n g i n t h e Red Rock s i t u a t i o n as I 

19 u n d e r s t a n d i t . The q u e s t i o n would be whether the 

20 s h i p p e r c o u l d d e m o n s t r a t e based upon t h e evi d e n c e 

21 t h a t r a t e s and/or s e r v i c e q u a l i t y presumably at 

22 t h e l o c a t i o n had been s i g n i f i c a n t l y i m p a c t e d 

23 because of t h e p r o x i m i t y of t h e -- or p o s s i b i l i t y 

24 of the b u i l d - i n . 

25 Q, And how would a s h i p p e r do t h a t ? 
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1 A. W e l l , the s h i p p e r , OG&E, d i d t h a t f o r 

2 i t s Red Rock p l a n t . I t showed t h a t , as 

3 summarized by t h e commission, Santa Fe which was 

4 a p p a r e n t l y t h e s e r v i n g r a i l r o a d , t h e s o l e s e r v i n g 

5 r a i l r o a d , had made r a t e a d j u s t m e n t s o r i n d i c a t e d 

6 t h a t i t was aware of the b u i l d - i n p o s s i b i l i t y and 

7 r e f l e c t e d t h a t i n i t s p r i c i n g . 

8 Q. So i t ' s where the r a i l c a r r i e r makes an 

9 a d j u s t m e n t based upon some d e m o n s t r a t i o n or 

10 t h r e a t by t h e s h i p p e r ? 

11 MR, ROACH: Object t o th e f o r m of t h e 

12 q u e s t i o n . 

THE WITNESS: By the s h i p p e r ? 

14 BY MR. MOLM: 

15 Q. W e l l , the s h i p p e r i s the one who would 

16 say t o t h e incumbent c a r r i e r t h a t t h e a l t e r n a t i v e 

17 c a r r i e r can b u i l d i n . I'm t r y i n g t o g e t a t what 

18 tric;ger.3 -- you s a i d i t wasn't the a p p l i c a t i o n . 

1^ A. I ' l l s i m p l y r e f e r you back t o how t h e 

20 commission approached the m a t t e r i n t h e Red Rock 

21 case. I t says the mere f a c t t h a t a b u i l d - i n 

22 c o u l d be made i s not d e t e r m i n a n t . But t h e 

23 p o s s i b i l i t y o f a b u i l d - i n c o u l d i n a g i v e n • 

24 s i t u a t i o n have some r e a l impact on t h e p r e s e n t 

s i t u a t i o n , p r i c e s i t u a t i o n , and s e r v i c e 
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1 you t r y co r u n a good business t o make i t 

2 a t t r a c t i v e t o the s h a r e h o l d e r . 

3 Q. I'm goi n g t o ask t h a t my p r e v i o u s 

4 q u e s t i o n be read back because I don't t h i n k t h e 

5 answer was r e s p o n s i v e t o i t . 

6 A, I ' l l t r y t o be r e s p o n s i v e . I d i d n ' t 

7 mean n o t t o be r e s p o n s i v e . 

TKE REPORTER: "Question: Do you 

b e l i e v e you have an o b l i g a t i o n t o s h a r e h o l d e r s t o 

maximize t h e p r o f i t s of the c o r p o r a t i o n ? " 

^ 1 MR. ROACH: I t h i n k he was r e s p o n s i v e . 

12 I f he has a n y t h i n g he wants t o add t o h i s p r i o r 

13 answer, he's f r e e t o do so, as always, 

14 THE WITNESS; W e l l , you know, I guess a 

15 r e a l s h o r t answer would have been yes, we do have 

16 an o b l i g a t i o n t o r u n a p r o f i t a b l e company and t o 

17 maximize s h a r e h o l d e r r e t u r n , I t h i n k I s a i d t h a t 

18 a m i n u t e ago, but maybe i t wasn't as c l e a r as i t 

19 s h o u l d have been. 

20 BY MR. STONE: 

21 Q- And would you say that., as p a r t of t h a t 

22 d u t y , t h e Union P a c i f i c R a i l r o a d Company has ?. 

23 d u t y t o i t s s h a r e h o l d e r s and the u l t i m a t e 

24 s h a r e h o l d e r s of i t s p a r e n t t o p r i c e i t s s e r v i c e s 

25 so as t o o b t a i n t he maximum net revenues 

.\LDERSON REPORTESG COMPANY, EVC. 
1202)289-2260 (SOO) FOR DEPO 

1111 M t h ST., N.W., 4th FLOOR / WASHINGTON, D.C. 20005 
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\̂  I 

1 c o n s i s t e n t w i t h meeting c o m p e t i t i o n from i t s 

2 c o m p e t i t o r r a i l r o a d s ^̂ .nd perhaps o t h e r for.iis of 

3 c o m p e t i t i o n ? 

4 A. W e l l , c o m p e t i t i o n s e t s t he market 

5 p r i c e . I mean i t ' s j u s t t h a t s i m p l e . I f t h e 

6 customer can g e t more co s t e f f e c t i v e 

7 t r a n s p o r t a t i o n by u s i n g water or t r u c k or some 

o t h e r f o r m o f t r a n s p o r t a t i o n , they get i t . You 

don't s e t p r i c e s i n a vacuum. O b v i o u s l y i t ' s a 

v e r y c o m p e t i t i v e w o r l d out t h e r e , 

11 Q- And, so l o n g as the Union P a c i f i c 

12 d i d n ' t l o s e b u s i n e s s t o a c o m p e t i t o r , would you 

13 say t h a t i t i s p a r t of your o b l i g a t i o n t o 

14 s h a r e h o l d e r s t o o b t a i n the h i g h e s t revenues 

15 p o s s i b l e f r o m a g i v e n p i e c e of t r a f f i c ? 

1 ^ A, T h a t ' s j u s t t he way business works, 

17 whether i t ' s a c h e m i c a l company o- a r a i l r o a d . 

18 Q- Now, a r e you aware of whether t h e r e are 

any d i f f e r e n c e s a t p r e s e n t o r whether t h e r e were 

any d i f f e r e n c e s i n c a l e n d a r year '95 between t h e 

21 p r i c i n g p o l i c i e s o f t h e Union P a c i f i c on t h e one 

22 hand and the S o u t h e r n P a c i f i c on the o t h e r ? 

23 A. W e l l , I don't r e a l l y know i n any d e t a i l 

what t h e p r i c i n g p o l i c i e s of the SP were. I n 

19 

20 

2 4 

25 f a c t , I don' t knov/ i n great d e t a i l on a 

ALDERSON REPORTCs'G COMPANY, EVC, 
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1 A. W e l l , I don't t h i n k t h e r e ' s a g e n e r a l 

2 answer on t h a t . The c o n t r a c t s t h a t I'm f a m i l i a r 

3 w i t h , where we b i d a g a i n s t them, we win some and 

4 l o s e some. As I'm sure you're aware, we had a 

5 number o f ch e m i c a l companies come t o us and ask 

6 us t o access t h e i r p l a n t s so t h a t t h e y c o u l d g e t 

7 more e f f e c t i v e t r a n s p o r t a t i o n from t h e i r p o i n t of 

8 view v e r s u s t h e Southern P a c i f i c . 

9 Q. So would i t be your t e s t i m o n y t h a t you 

10 do not b e l i e v e t h a t t h e Southern P a c i f i c i s --

11 l e t me r e s t a t e t h a t . 

12 Do you b e l i e v e t h a t SP i s an a g g r e s s i v e 

13 p r i c e c o m p e t i t o r ? 

14 A. I t h i n k t h e Southern f a c i f i c i s an 

15 a g g r e s s i v e c o m p e t i t o r and I know t h a t i n a number 

16 of cases t h a t t h e y have got bus i n e s s from us 

17 because t h e y p r i c e d t h e i r s e r v i c e cheaper t h a n we 

18 d i d . 

19 Q, Do you t h i n k t h e r e have ever been any 

20 i n s t a n c e s i n which t h e Southern P a c i f i c has 

21 p r i c e d a t l e s s t h a n f u l l y a l l o c a t e d c o s t s i n 

22 o r d e r t o c a p t u r e a pi-3ce of business? 

23 A. I t h i n k we have wondered about t h a t a t 

2 4 t imes, yes . 

25 Q. Could you e l a b o r a t e on what you have 

ALDERSON REPORTEVG COMPANT, CVC, 
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1 you t r y t o r u n a good business t o make i t 

78 

9 

10 

2 a t t r a c t i v e t o the s h a r e h o l d e r . 

3 Q. I'm g o i n g t o ask t h a t my p r e v i o u s 

4 q u e s t i o n be read back because I don't t h i n k t h e 

5 answer was r e s p o n s i v e t o i t , 

6 A. I ' l l t r y t o be r e s p o n s i v e . I d i d n ' t 

7 mean n o t t o be r e s p o n s i v e . 

8 THE REPORTER: "Question: Do you 

b e l i e v e you have an o b l i g a t i o n t o s h a r e h o l d e r s t o 

maximize t h e p r o f i t s of the c o r p o r a t i o n ? " 

11 MR. ROACH: I t h i n k he was r e s p o n s i v e . 

12 I f he has a n y t h i n g he wants t o add t o h i s p r i o r 

13 answer, he's f r e e t o do so, as al w a y s . 

14 THE WITNESS: W e l l , you know, I guess a 

15 r e a l s h o r t answer would have been yes, we do have 

16 an o b l i g a t i o n t o r u n a p r o f i t a b l e company and t o 

17 maximize s h a r e h o l d e r r e t u r n . I t h i n k I s a i d t h a t 

18 a min u t e ago, b u t maybe i t wasn't as c l e a r as i t 

19 s h o u l d have been. 

20 BY MR. STONE: 

21 Q. And would you say t h a t , as p a r t of t h a t 

22 ducy, t h e Union P a c i f i c R a i l r o a d Company has a 

d u t y t o i t s s h a r e h o l d e r s and the u l t i m a t e 

s h a r e h o l d e r s o f i t s p a r e n t t o p r i c e i t s s e r v i c e s 

25 so as t o o b t a i n t h e maximum net revenues 
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1 c o n s i s t e n t w i t h meeting c o m p e t i t i o n from i t s 

2 c o m p e t i t o r r a i l r o a d s and perhaps o t h e r forms of 

3 c ompe t i t i on ? 

4 A. W e l l , c o m p e t i t i o n s e t s the market 

5 p r i c e . I mean i t ' s j u s t t h a t s i m p l e . I f t h e 

6 customer can g e t more cost e f f e c t i v e 

7 t r a n s p o r t a t i o n by using water or truck or some 

8 o t h e r f o r m of t r a n s p o r t a t i o n , they g e t i t . You 

9 don't s e t p r i c e s i n a vacuum. O b v i o u s l y i t ' s a 

10 v e r y c o m p e t i t i v e w o r l d out t h e r e , 

11 Q, And, so l o n g as the Union P a c i f i c 

12 d i d n ' t l o s e b u s i n e s s t o a c o m p e t i t o r , would you 

13 say t h a t i t i s p a r t of your o b l i g a t i o n t o 

14 s h a r e h o l d e r s t o o b t a i n the h i g h e s t revenues 

15 p o s s i b l e f r o m a g i v e n p i e c e of t r a f f i c ? 

16 A. Th a t ' s j u s t the way b u s i n e s s works, 

17 whether i t ' s a c h e m i c a l company or a r a i l r o a d . 

18 Q, Now, a r e you aware of whether t h e r e are 

19 any d i f f e r e n c e s a t pr e s e n t or whether t h e r e were 

20 any d i f f e r e n c e s i n c a l e n d a r year '95 between the 

21 p r i c i n g p o l i c i e s of the Union P a c i f i c on t h e one 

22 hand and rhe So u t h e r n P a c i f i c on the o t h e r ? 

23 A. W e l l , I don't r e a l l y know i n any d e t a i l 

24 what t h e p r i c i n g p o l i c i e s of t h e SP were. I n 

25 f a c t , I d o n ' t knov; i n g r e a t d e t a i l on a 
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(202)289-2260 (EOO) FOR DEPO 

1 1 11 1 th ST., N.W., 4ih FLOOR / WASHINGTON, D.C. 20005 



81 

1 A. W e l l , I don't c h i n k t h e r e ' s a g e n e r a l 

2 answer on t h a t . The c o n t r a c t s t h a t I^m f a m i l i a r 

3 w i t h , where we b i d a g a i n s t them, we win some and 

4 l o s e some. As I'm sure you're aware, we had a 

5 number o f c h e m i c a l companies come t o us and ask 

6 us t o access t h e i r p l a n t s so t h a t t h e y c o u l d get 

7 more e f f e c t i v e t r a n s p o r t a t i o n from t h e i r p o i n t of 

8 view v e r s u s t h e Southern P a c i f i c . 

9 Q. So would i t be your t e s t i m o n y t h a t yoa 

do not b e l i e v e t h a t t h e Southern P a c i f i c i s --

11 l e t me r e s t a t e t h a t . 

^2 Do you b e l i e v e t h a t SP i s an a g g r e s s i v e 

13 p r i c e c o m p e t i t o r ? 

l ' ^ A, I t h i n k the Southern i - a c i f i c i s an 

15 a g g r e s s i v e c o m p e t i t o r and I know t h a t i n a number 

16 of cases t h a t t h e y have got b u s i n e s s f r o m us 

because t h e y p r i c e d t h e i r s e r v i c e cheaper t h a n we 

10 

17 

18 d i d 

1° Q« Do you t h i n k t h e r e have ever been any 

20 i n s t a n c e s i n which the Southern P a c i f i c has 

21 p r i c e d a t l e s s t h a n f u l l y a l l o c a t e d c o s t s i n 

22 o r d e r t o c a p t u r e a pi-3ce of busine s s ? 

2- A, I t h i n k we have wondered about t h a t a t 

24 ti.mes, yes. 

25 Q, Co u l d you e l a b o r a t e on what you have 
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20 o f f i c e s of C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

21 Avenue, N.W., Washington, D.C, 20044, a t 

22 10:20 a.m., Tuesday, January 24, 1996, and t h e 

23 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

24 A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

2 5 d i r e c t i o n . 
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1 improve i t s r o u t e from Houston up t o Memphis. So 

2 t h o s e are not j u s t two-to-one remedies, p o i n t 

3 remedies, t h e y are designed t o ensure t h a t 

4 BN/Santa Fe i s a b l e t o p r o v i d e c o m p e t i t i v e 

5 s e r v i c e i n the c o r r i d o r s t h a t I've j u s t 

6 men t i o n e d . 

7 Q, Where BN/Santa Fe a c q u i r e d t r a c k a g e 

8 r i g h t s , i t d i d not a c q u i r e t h e r i g h t t o ser v e 

9 e v e r y customer l o c a t e d a l o n g t h a t r a i l l i n e , d i d 

10 i t ? 

11 A. Every two-to-one customer a l o n g t h a t 

12 r a i l l i n e . The r e s t would be b r i d g e r i g h t s as 

13 p r o v i d e d . 

14 Q. And o n l y those two-to-one customers? 

15 A. Yes, as d e f i n e d i n the s e t t l e m e n t . 

16 Q. And t h a t a g a i n i s where UP and SP serve 

17 t h e customer and no o t h e r r a i l r o a d ? 

18 A. C o r r e c t . 

19 Q, What about the s i t u a t i o n where SP 

20 serves a customer and UP has a l i n e w i t h i n f i v e 

21 m i l e s ? I s t h a t deemed t o be a two-to-one 

22 s i t u a t i o n ? 

23 A. Not f o r t h a t reason a l o n e . There a r e , 

of t h e s o - c a l l e d b u i l d - i n or b u i l d - i n p o s s i b i l i t y 24 

25 cases, as I r e c a l l two are taken i n t o a ccount i n 
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1 t h e s e t t l e m e n t , one i s Mont B e l v i e u , a l s o known 

2 as Cedar Bayou, and t h e o t h e r i s a t Eldon, Texas, 

3 f o r t h e Bayer p l a n t . So those are t a k e n i n t c 

a c c o u n t . But t h e mere f a c t t h a t say a np l i n e i n 

y o u r example i s X m i l e s , f i v e m i l e s away, does 

not make some p o i n t a two-to-one p o i n t . 

7 I t would o n l y become a two-to-one p o i n t 

8 such as Mont B e l v i e u or Eldon, where t h e r e i s the 

9 imminent p o s s i b i l i t y of a b u i l d - i n , o r more 

10 g e n e r a l l y , as I would -- my i n t e r p r e t a t i o n would 

11 be, a s i t u a t i o n such as was i n v o l v e d a t t h e Red 

12 Rock OG&E p l a n t as c o n s i d e r e d by t h e commission 

13 i n BN/Santa Fe,- t h a t i s , where the p o t e n t i a l of a 

14 b u i l d - i n was shown t o be f i n a n c i a l l y f e a s i b l e , 

15 p h y s i c a l l y f e a s i b l e as w e l l , and had a r e a l ; t h a t 

1^ i s , a r e a l d i s c e r n i b l e , demonstrable e f f e c t on 

17 t h e c u r r e n t p r i c i n g a t the l o c a t i o n . 

IS What i s t h a t r e a l d e m o n s t r a b l e e f f e c t ? 

15 A, I would not go beyond and c o u l d n ' t 

20 p r o v i d e a b e t t e r example than what t h e commission 

21 p r o v i d e d i n i t s o p i n i o n i n BN/Santa Fe f o r t h e 

22 Red Rock p l a n t . 

23 Q. And a t Mont B e l v i e u , what d i d we have? 

24 I b e l i e v e you used the word immediate 

25 p o s s i b i l i t y ? 
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1 between t h e UP l i n e and t h e customers l o c a t e d a t 

2 Mont B e l v i e u ? 

3 A. I'm not aware of i t . But t h e o p e r a t i n g 

4 people no doubt could answer t h a t . There could 

5 be something I'm n o t aware o f , but I'm n o t aware 

6 o f i t . 

7 Q. So t h a 's not an a c t u a l two-to-one t h a t 

8 was there, i t was j u s t an imminent p o s s i b i l i t y , 

9 was i t not? 

10 A. Yes, i n the same c a t e g o r i e s as Red 

11 Rock, 

12 Q. What does i t t a k e i n your mind t o reach 

13 t h a t s t a t u s , where you can be deemed t o have two 

14 c o m p e t i t o r s and not any o t h e r s ? I s i t t h e f i l i n g 

15 of an a p p l i c a t i o n ? 

16 A, I d o n ' t t h i n k t h a t n e c e s s a r i l y t h a t i t 

17 would have t o be a f i l i n g . There had not been 

18 any f i l i n g i n t h e Red Rock s i t u a t i o n as I 

19 u n d e r s t a n d i t . The q u e s t i o n would be whether t h e 

20 s h i p p e r c o u l d d e m o n s t r a t e based upon t h e evidence 

21 t h a t r a t e s and/or s e r v i c e q u a l i t y presumably a t 

22 t h e l o c a t i o n had been s i g n i f i c a n t l y i m p a c t e d 

23 because of the p r o x i m i t y of t h e -- o r p o s s i b i l i t y 

24 of the b u i l d - i n . 

25 Q. And how w o u l d a s h i p p e r do t h a t ? 
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1 A. W e l l , the s h i p p e r , OG&E, d i d t h a t f o r 

i t s Red Rock p l a n t . I t showed t h a t , as 

summarized by the commission, Santa Fe whi c h was 

a p p a r e n t l y t h e s e r v i n g r a i l r o a d , t h e s o l e s e r v i n g 

5 r a i l r o a d , had made r a t e a d j u s t m e n t s or i n d i c a t e d 

6 t h a t i t was aware of the b u i l d - i n p o s s i b i l i t y and 

7 r e f l e c t e d t h a t i n i t s p r i c i n g . 

8 Q. So i t ' s where the r a i l c a r r i e r makes an 

9 a d j u s t m e n t based upon some d e m o n s t r a t i o n or 

10 t h r e a t by the sh i p p e r ? 

11 MR. ROACH: Object t o t h e f o r m of t h e 

12 q u e s t i o n . 

13 THE WITNESS: By t h e s h i p p e r ? 

14 BY MR. MOLM: 

15 Q. W e l l , the s h i p p e r i s the one who would 

16 say t o t h e incumbent c a r r i e r t h a t t h e a l t e r n a t i v e 

1 c a r r i e r can b u i l d i n . I'm t r y i n g t o g e t a t what 

18 t r i g g e r s -- you s a i d i t wasn't t h e a p p l i c a t i o n . 

19 A. I ' l l s i m p l y r e f e r you back t o how t h e 

20 commission approached the m a t t e r i n the Red Rock 

21 case. I t says the mere f a c t t h a t a b u i l d - i n 

22 c o u l d be made i s not d e t e r m i n a n t . But t h e 

23 p o s s i b i l i t y o f a b u i l d - i n c o u l d i n a g i v e n • 

24 s i t u a t i o n have some r e a l impact on t h e p r e s e n t 

25 s i t u a t i o n , p r i c e s i t u a t i o n , and s e r v i c e 
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16 e x a m i n a t i o n by c o u n s e l f o r t h e P a r t i e s i n t h e 

17 a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o agreement, t h e 

18 w i t n e s s b e i n g p r e v i o u s l y d u l y sworn, t a k e n a t t h e 
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23 A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 

25 
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1 and so on suggest b u i l d - i n s or suggest t he t h r e a t 

2 of b u i l d - i n s by our c o m p e t i t o r s , always t r y i n g t o 

3 use t h a t as a p i e c e of l e v e r a g e i n n e g o t i a t i n g 

4 f r e i g h t r a t e s . 

5 B u i l d - i n s are a s e r i o u s element o f 

6 c o m p e t i t i o n i n a number of G u l f c h e m i c a l 

7 s i t u a t i o n s . We face a l o t of p o t e n t i a l b u i l d - i n s 

8 from Santa Fe g i v e n t h e i r v a s t n e t w o r k i n t h e 

9 G u l f . I w i l l say t h a t UP i n t h e -- back a few 

years ago embarked on s o r t of an ov e r v i e w t y p e 

11 s t u d y o f l o c a t i o n s where g e o g r a p h i c a l l y i t would 

12 appear t h a t i t , you know, c o u l d make sense t o 

13 b u i l d i n and where t h e r e was some s u b s t a n t i a l 

14 t r a f f i c . 

15 And t h a t was -- a n a l y s i s was done, i t 

16 i d e n t i f i e d areas r a n g i n g from Yermo, C a l i f o r n i a , 

17 t o t h e G u l f Coast c h e m i c a l area, i t mentioned 

18 s p e c i f i c a l l y Mont B e l v i e u , t a l k e d about B a y p o r t , 

19 Texas, on t h e SP and S t r a n g and Pasadena i n t h a t 

20 area, t a l k e d about t h e Lake C h a r l e s area, where 

21 we go b u t we don't serve a n y t h i n g . 

22 The s t u d y was as I say a p r e l i m i n a r y 

23 s t u d y , i t g a t h e r e d some i n f o r m a t i o n on t.-.e 

24 b u s i n e s s , what we might bo ab l e t o g e t , what t h e 

25 c o s t m i g h t be, what t h e f e a s i b i l i t y of the 
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1 Q. Where i s the Union Carbide p l a n t t h a t 

2 you me n t i o n e d as a n o t h e r b u i l d - o u t t h a t came up 

3 a t some p o i n t ? 

* A. The Union Carbide p l a n t i s a t N o r t h 

5 S e a d r i f t , Texas, and Union Carbide a l s o has a 

6 p l a n t a t T a f t , L o u i s i a n a . 

7 Q. And, Mr. Peterson, which p l a n t was t h e 

8 one t h a t was mentioned as a p o s s i b l e 

9 b u i l d - o u t / b u i l d - i n s i t e ? 

10 A. W e l l , b o t h p l a n t s were c o n s i d e r e d as 

11 w i t h i n t h e r e a l m of p o s s i b i l i t y f o r a b u i l d - o u t . 

12 I b e l i e v e N o r t h S e a d r i f t was t e n m i l e s , T a f t may 

13 be s l - i g h t l y l e s s than t h a t , b u t I t h i n k T a f t had 

14 some o t h e r c o s t f a c t o r s some highways t o c r o s s , 

15 anc h i n g s l i k e t h a t . So I t h i n k t h a t b o t h were 

16 c o n s i d e r e d as b u i l d - o u t -- h a v i n g some b u i l d - o u t 

17 p o t e n t i a l , p o s s i b l y N o r t h S e a d r i f t t he most --

18 t h e more r e a l i s t i c of t h e two. 

19 Q. And who s e r v t s the N o r t h S e a d r i f t 

20 pl.»nt? 

21 A. That's served by Union P a c i f i c . 

22 Q. And who serves the T a f t , L o u i s i a n a , 

2 3 p l a n t ? 

24 A, That's served by Union P a c i f i c . 

25 Q. And t c whom was the b u i l d - o u t p roposed 
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15 PETERSON, a w i t n e s s h e r e i n , c a l l e d f o r 

16 e x a m i n a t i o n by coun s e l f o r t h e P a r t i e s i n t h e 

17 a b o v e - e n t i t l e d m a t t e r , p u r s u a n t t o agreement, the 

18 w i t n e s s b e i n g p r e v i o u s l y d u l y sworn, t a k e n a t t h e 

19 o f f i c e s o f C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

20 Avenue, N.W., Washington, D.C., 20044, a t 

21 10:05 a.m., Wednesday, February 7, 1996, and t h e 

22 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

23 A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

24 d i r e c t i o n . 
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1 and so on suggest b u i l d - i n s or suggest t h e t h r e a t 

2 o f b u i l d - i n s by our c o m p e t i t o r s , always t r y i n g t o 

3 use t h a t as a p i e c e of l e v e r a g e i n n e g o t i a t i n g 

4 f r e i g h t r a t e s . 

5 B u i l d - i n s are a s e r i o u s element o f 

6 c o m p e t i t i o n i n a number of Gulf c h e m i c a l 

7 s i t u a t i o n s . We f a c e a l o t of p o t e n t i a l b u i l d - i n s 

8 f r o m Santa Fe g i v e n t h e i r v a s t network i n t h e 

9 G u l f . I w i l l say t h a t UP i n the -- back a few 

10 y e a r s ago embarked on s o r t of an o v e r v i e w t y p e 

11 s t u d y of l o c a t i o n s where g e o g r a p h i c a l l y i t would 

12 appear t h a t i t , you know, c o u l d make sense t o 

13 b u i l d i n and where t h e r e was some s u b s t a n t i a l 

14 t r a f f i c . 

15 And t h a t was -- a n a l y s i s was done, i t 

16 i d e n t i f i e d areas r a n g i n g from Yermo, C a l i f o r n i a , 

17 t o t h e G u l f Coast c h e m i c a l area, i t m e n t i o n e d 

18 s p e c i f i c a l l y Mont B e l v i e u , t a l k e d about B a y p o r t , 

19 Texas, on t h e SP and S t r a n g and Pasadena i n t h a t 

20 area, t a l k e d about the Lake Charles area, where 

21 we go b u t we don't serve a n y t h i n g . 

22 The s t u d y was as I say a p r e l i m i n a r y 

23 s t u d y , i t g a t h e r e d some i n f o r m a t i o n on t h e 

24 b u s i n e s s , what we might be a b l e t o g e t , what t h e 

25 c o s t m i g h t be, what th e f e a s i b i l i t y of t h e 
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1 Q, Where i s the Union Carbide p l a n t t h a t 

2 you m e n t i o n e d as a n o t h e r b u i l d - o u t t h a t came up 

3 a t some p o i n t ? 

4 A. The Union Carbide p l a n t i s a t N o r t h 

5 S e a d r i f t , Texas, and Union Carbide a l s o has a 

6 p l a n t a t T a f t , L o u i s i a n a . 

7 Q. And, Mr. Peterson, which p l a n t was t h e 

8 one t h a t was mentioned as a p o s s i b l e 

9 b u i l d - o u t / b u i l d - i n s i t e ? 

10 A. W e l l , b o t h p l a n t s were c o n s i d e r e d as 

11 w i t h i n t he r e a l m of p o s s i b i l i t y f o r a b u i l d - o u t . 

12 I b e l i e v e N o r t h S e a d r i f t was t e n m i l e s , T a f t may 

13 be s l i g h t l y l e s s t h a n t h a t , but I t h i n k T a f t had 

14 some o t h e r c o s t f a c t o r s , some highways t o c r o s s , 

15 and t h i n g s l i k e t h a t . So I t h i n k t h a t b o t h were 

16 c o n s i d e r e d as b u i l d - o u t -- h a v i n g some b u i l d - o u t 

17 p o t e n t i a l , p o s s i b l y N o r t h S e a d r i f t t h e most --

18 t h e more r e a l i s t i c of the two. 

19 Q. And who serves the N o r t h S e a d r i f t 

20 p l a n t ? 

21 A. Th a t ' s served by U r i o n P a c i f i c . 

22 Q. And who serves the T a f t , L o u i s i a n a , 

23 p l a n t ? 

24 A. T h a t ' s s e r v e d by Union P a c i f i c . 

25 Q, And t o whom was the b u i l d - o u t p r o p o s e d 
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The Honorable Vemon A. Williams, Secretary 
Surface Transportation Board 
12 Street and Constitution Avenue 
Washington, D.C. 20423 

Re: Finance Docket 32760 

Dear Secretary Williams: 

I am writing in regard ro ihe application uiat would allow die merger berween tiie Union Pacific 
Railroad Company (UP) .and Southem Pacific Lines (SP). I am concemed tiiat this proposed 
merger would senously reduce competition in tiie rail industry, and as a consequence, adversely 
affect businesses in Texas, especiaUy businesses in major cities like San Antonio tiiat pay 
mulions of dollars in shipments. 

IT^A^JJ f ^ " """"'"^ "̂"̂ "̂  °^ ""^^ '̂ ^̂ '̂  ^^^ic and out of Mexico With 
NAFTA in effect, it is vital tiiat competition for transporting goods remain sound. In addition, 
UP would control 70% of tiie petrochemical shipments from tiie Texas Gulf Coast, and 86% of 
tiie plastics storage capacity in the Texas/Louisiana Gulf Region. 

Union Pacific's remedy to such phenomenal control of tiie m:u-ket in tiie rail indu,stry is erant 
trackage rights to tiie Burlington Nortiiem-Santa Fe raikoad. A trackage rights agreemeri does 
not solve tiie problem. Owners clearly have more incentive to invest in tiie track and to work 
witii local commumtres to attract economic development Owners also hive total control over 
tiie seiVices they provide, such as frequency, reliability, and timeliness. A railroad tiiat operates 
on another company's tracks would not have tiiese .same advantages. 

The key to competition is allowing otiier players to enter tiie market to provide a service This 
proposed merger would not only hinder tiie ability to allow a new owning railroao into tiic 
marKet, but could eventually drive existing raikoads out of the business. A study conducted at 
tiie Center for Economic Development and Research at the University of Nortii Texas known 
as tiie Weinstein report, concludes tiiat tiie merger is likely lo have a detrimental effect on the 
State of Texas by reducing competition. UP would be the single owner of numerous parallel 
tracKs tiiat would give them monopolistic shipping rights. 

For i:-.ese reasons, I urge tiie Board to consider that tiie merger be conditioned upon LTP'S 
div.-stm..o of most of the parallel tracks. A new owning railroad is tiie only means of keeping 
compeution ahve in T^̂ uc " iwcĉ ujg 

1.-
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ATTORNEYS AT LAW 
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DIRECT IJNE; (202) 342-6789 

FACSIMILE: (202) 342-5219 

CA.NAL SQUARE 

1054 THIRTY-FIR-ST STREET, N.W. 

WA.SH1NGTON, D.C. 20007-4492 

TELEPHONE: (202) 342-5200 

X 

March 28, 1996 

The Honorable Vemon A Williams 
Secretary 
Surface Transportation Board 
Interstate Commerce Commission Building 
12tH Street and Constitution Avenue, N W 
Washington, D C. 2047,3 

Re: Finance Dock ; ^'o. 32760, Union Pacific Corp et al -Control 
and Merger -Southern Pacific Rail Corp.. et. al 

Dear Mr. Williams: 

Enclosed for filing please find an original and twenty copies of V?tah Rajlv'ay Cgmpanv's 
Rpspnnse In Support ofthe Utah Railwav Comnanv's Settlement Agreement. 

1 have served counsel for applicants by hand, and have mailed true copies ofthe foregoing 
to counsel for parties of record by first class mail, postage prepaid. 

Will you kindly stamp and retum the enclosed copy of this service letter when the 

documents â e filed 

Very tmly yours 

Charles H. White, Jr 
Counsel for Utah Railway Company 

Enclosures 

^ yx5 
XiNim.AN-GKMG Uw OmcE 

AFFOIATED FIRM 
No 535-'38. FENGYI.AN' CRESTWOOD HOTEL 

No, 23, DONG JIAO Mr*' XIANG 
BEIJING 100006 PEOPIE S REPUBUC OF CHINA 

Ta 011-86-1 323-5567 FAX: 011-86-1-523-5569 



CFRTTFICATE OF SERVICE 

1, Charies H. White, Jr certify that on this the 28th day of March, 1996 1 ser\ ed true 
copies of Utah Railway Company's Response in Support of the Utah Railway Company's 
Settlem. nt Agreement on counsel for applicantG by hand delivery, and on counsel for pzr^y of 
record by first class mail, postage prepaid 

Charles H. White, Jr. 
Counsel for Utah Railway Company 
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T H U 0 1 : l ^ P M R E P . G E R f t R D T O R R E S 

P.O BOX 2910 
AUSTIN. TEXAS 78768-2910 

{612) 463-0014 
FAX: (512) 4C3-6896 

March 21, 1996 

GERARD TORRES 
STATE REPRESENTATIVE 

DISTRICT 143 

7 1 3 6 7 5 8 5 9 9 P . 0 2 

'MLH-

! V 1028-r»tERCUKY 
r JACOlTC d W . TEX-ILS 77029 

y/^^ (TJJ 1^75-6596 

The Honorable Vernon A. Williams. Secretar>' 
Surface Tran' portation Board 
12th Street and Constitution Avenue 
Washington, DC 20423 

RE: Finance Docker 32760 

Dear Secretary Williams: 

It is with great concem that I write this letter regarding the proposed merger or the Union Pacific 
Railroad Company (UP) and Southem Pacific Lines (SP). I am troubled regarding the merger's 
effect on rail competition in Texas, and the subsequent impact on Texas business anf'. the ensuing 
repercussions on our state's economy. 

The current merger proposal would grant Union Pacific control over 90% of rail traffic to and 
from Mexico, as well as 10% of the petrochemical shipments from the Texas Gulf Coast region. 
Further, the merger would grant Union Pacific 86% of the plastics storage capacity in the Texas 
and Louisiana Gulf Coast Regions This sort of monopoly would have an undeniable impact on 
the businesses and health of die economy in not only the State of Texas, but the entire region. 

To ensure effective rail competition, Texas is in need of another owning railroad, not merely 
another merger. An owning railroad would guarantee long-term investments in our communities 
therefore benefitting shippers as well as the raih-oad workers. As it stand, the proposed merger 
will displace workers and drastically and negatively impact the hcalU. of the Texas economy. 

Please contact me with your questions or comments regarding my views on the UP/SP merger, 
I would be pleased to provide you with any further information that you may require, and thank 
you for your attention. 

Sincerely, 

Gerard Torres 
State Representative 

cc: Carole Keeton Rylander, Chainruin 
Railroad Commissiori of Texas 

'Of 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACmC CORPORATION, ET AL 
CONTROL AND MERGER -

SOUTHERN PACIFiC RAIL CORPOR \̂TION 

REPLY TO APPLICANTS' APPEAL FROM ALJ'S ORDER 
RESTRICTING APPLICANTS' DiSCOVERY 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 
THE DOW CHEMICAL COMPANY 
KENNECOTT ENERGY COMPANY 

WESTERN RESOURCES, INC. 

Comes now The National Industrial Transportation League ("League"), the Dow 

Chemical Company ("Dow"), Kennecott Energy Company and Kennecott Utah Copper 

Corporation ("Kennecott"), and Westem Resources, Inc. ("Western"), and submits this 

Reply to the Appeal of the Applicants from the order of Administrative Law Judge 

Jerome Nelson entered on March 8, 1996. 

The Applicants' appeal, the second filed in just three days by them, should be 

promptly denied. In his order of March 8, the AU, faced with numerous challenges filed 

by the League and other shipper and railroad parties to the extraordinarily wide and 

burdensome discovery filed by the Applicants precisely at a time designed to disrupt the 

preparation of the Intervenors' case in this proceeding, fashioned a balanced and 

thoughtful remedy. The ALJ reviewed - question by question — the numerous and 

largely "cookie cutter" interrogatories and document requests propounded by the 

Applicants to active parties in this case; assessed the burdens and the responsibilities 

placed upon the parties in the case for each question, and implemented a remedy 

designed to carefully balance the interests of the Interveners and the Applicants. The 



ALJ conducted this exhaustive, question-by-question review of the Applicants' 

discovery after they themselves had flatly refused the ALJ's request to even (ji?cug? 

whether even a single question could be limited or deferred. 

Far from "preventing the Applicants from conducting timely discovery," as the 

Applicants argue in their Appeal (Appeal, p. 1), the ALJ permitted certain discovery 

propounded by the Applicants to go foiward immediately; required other discovery to 

be answered immediately upon filing of the Interveners' cases on March 29, 1996; and 

permitted an accelerated discovery process by the Applicants just after the fiUng of 

Interveners' cases at the end of March. 

The ALJ thus properly exercised the broad discretion given him by the Board in 

discovery matters in . lis proceeding. The Applicants therefore cannot and do not meet 

the high standard for interlocutory appeals of the orders of tbe ALJ in this case. 

Accordingly, his order should be affirmed. Indeed, failure to affum his order would make 

it vinually impossible for the Intervenors to file evidence on March 29, as the procedural 

schedule now requires, and would result in a gross miscarriage of justice. 

L BACICGROUND 

At the outset, the League and the other shipper parties joining this Reply gtrongly 

contest the accuracy of the "Background" set forth in the Applicants' Appeal. While 

some latitude is traditionally given to parties to set forth the procedural and substantive 

history of a question as they see fit consistent with their view of the case, the number 

and quality of self-serving characterizations in the "Background" section of the 

Applicants' Appeal appear to go substantially beyond the bounds of traditional practice. 

That "Background" is thus simply an extension of the Applicants' argument, and should 

not be relied upon by the Board in understanding the history and context of the 

question that was presented to the Adn-iinistrative Law Judge. 



A. Events Leading Up the March 8 Discovery Conference 

Late in the evening on February 26, 1996, the Applicants served on each of the 

approximately 35 active parties to this case, including the League and the other shipper 

parties joining this Reply, a set of Interrogatories and Requests for the Production of 

Documents. As far as the League and other parties joining this Reply can tell, the fu-st 

Interrogatory and the first 22 of the Document Requests to each party in the case were, 

with the exception of the name of the party to whom the discovery was directed, 

exactly the same. Two other document requests in the series propounded to every party 

were also exactly the same. Thus, a total of 24 document requests did not vary in the 

slightest from parly to party, regardless the identity of the party to whom the request 

was directer" l̂ic facts related to that party; or the interest of that party in the case. 

The number and substance of most of the remaining questions tended to be 

largely identical across "categories" of Intervenors. Thus, for example, all utilities and 

roal producers participating in the case received an additional number of virtually 

identical questions beyond the 24 identical document requests directed to every party. 

Finally, there were a very few questions - generally just two or three of the series of 

approximately thirty document requests directed to most shipper parties^ — that were 

specific to a particular party.2 A copy of the Apr " ..nts' discovery was served on the 

Administrative Law Judge, who thus became aware of the scope and extent of the 

Applicants' discovery as early as February 27, 1996. 

On March 4, 1996, the League and the other shipper panies joining in this Reply 

filed with the Applicants their Objections to the Applicants' discovery. These Objections 

1 Certain railroad parties apparendy received many more document requests. See Applicants' 
Appeal, p. 4. 

2 For exai.iple, of the twenty-nine document requests directed to The Dow Chemical 
Company, only two -- Document Requests No. 25 (requesting information as to a build-in to a 
specified Dow facility) and Document Request No. 27 (requesting information as to studies 
concerning water transportation to a specified Dow facility) were not the same as questions directed 
to some or all other panies. 



raised individual objections to individual questions on the basis of relevance, 

burdensomeness, vagueness, etc. To the best of undersigned counsel's knowledge, 

similar individualized objections were submitted by other parties to whom the 

Applicants' discovery was directed. These Objections were likewise served on the AU, 

who thus became aware as eiirly as March 4 of the major problems with the discovery. 

Also on March 4, 1996, the Western Shippers' Coalition ("WSC"), the League, and 

other parties filed with the A U letters complaining about the chilling effect that certain 

questions of the Applicants relating to communications with government officials were 

having on certain parties' communications with such persons, and that certain of the 

Applicants' questions implicated privileges relating to communications between parties 

with a common interest in the case. The Department of Justice, among other p?:des, 

raised similar concems. WSC, the League, and others asked the ALJ to address the 

issue of the chilling effect of certain of this discovery immediately. In a letter dated 

March 5, 1996, the Applicants replied. The matter was argued to the AI. T on March 6, 

1996, who declined to rule on the question on that day. 

By that time, however, WSC, the Tex-Mex Railroad, and Conrail had presented to 

the A U issues for resolution relating to the prematurity and burdensomeness of the 

Applicants' discovery as a whole. Specifically, these parties and others questioned 

whether any discovery by the Applicants should go forward prior to the filing of the 

Interveners' cases on March 29, 1996. Since resolution of that question in favor of the 

Intervenors would have mooted the questions raised by WSC regarding the chilling 

effect of certain questions, it was determined that issues related to the appropriateness of 

the discovery as a whole would be considered quickly. 

Accordingly, at the end of the discovery conference on March 6, the ALJ 

scheduled another discovery conference for March 8, 1996 to deal with the broader 

issues. It should be mentioned, however, that in the March 6 discovery conference, the 

ALJ noted with concern the very broad nature of the discovery propounded by the 
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Applicants. Transcript of March 6 discovery conference, p. 1852-53. Thus, by the eve 

of the March 8 discovery conference, all parties were on notice of the Intervenors'claims 

of burdensomeness, overbreadth, and the like, and were also aware that the ALJ was 

himself concemed about these matters and would be addressing them on March 8. 

On March 7, the League and the other shipper parties joining in this Reply sent a 

letter to the ALJ that presented their views as to the burden and overbreadth of the 

Applicants' discovery. That letter detailed the problems presented by the unvarying 

questions directed to very different parties; the broad scope of the Applicants' 

discovery; and the fact that while most of the discovery could have been propounded 

weeks before, it was delayed so that responses to this discovery would have been due 

just two weeks prior to the due date for Interveners' filings on March 29. In that letter, 

the League anc other shipper parties joining in this reply noted that: 

The combination of the "cookie cutter" nature of the Applicants' 
discovery, its broad scope, and its pemiĉ ous timing plainly reveals 
what this discovery really is: noi an attempt to discover relevant 
facts, but a means to harass and unreasonably burden intervenors at 
a critical time in this proceeding. 

That March 7 letter specifically asked the ALJ to consider the burdensomeness of the 

Applicants' discovery in issuing a ruling for the discovery conference scheduled for the 

next day, March 8, 1996. 

Finally, on March 7, the Applicants sent a detailed letter to the A U in opposition 

to the position that the discovery was premature and disclaiming any burden or 

overbreadth. 

B. The March 8 Discovery Conference and the AU's Ruling 

At the outset of the March 8 discovery conference. Administrative Law Judge 

Nelson indicated that he had read all of the papers that had been filed regarding the 

questions that were before him, and that he was prepared to make certain mlings. 

(Transcript ["Tr."] at 1888-89). At the very outset, he denied the Intervenors' arguments 
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that no discovery at all should be permitted. (Id. at 1919) However, he indicated that 

some of the Applicants' discovery was clearly premature and overbroad, particularly in 

view of the fact that it was being propounded before the Intervenors had filed any 

comments or taken any formal positions in the proceeding. (Id. at 1940-41,1944-45, 47) 

Accordingly. AU Nelson indicated that the discovery should be broken into two 

parts: some "that can manageably go on now that is sufficienUy specific that something 

can happen" (id. at 1943); and some discovery that would be subject to reformulation 

and .-esubmission in light of the Interveners' actual filings en March 29, but would be 

subject to a very accelerated response by the Interveners (id. at 1945-1947). He invited 

the parties te discuss among themselves what discovery should be answered now, and 

what should be delayed until after the March 29 filings but subject te an accelerated 

procedural schedule. (Id. at 1940-43, 1947-50). The ALJ then recessed the hearing to 

permit the discussions among the parties. (Id. at 1965) 

However, instead of constructively attempting to develop focused discovery that 

could begin immediately while leaving some discovery for resubmission under an 

accelerated procedural schedule directly after the Interveners' March 29 filing, the 

Applicants took the position that the ALJ's ruling should be ignored, and that ail 

discovery should go forward immediately. The Applicants' refusal to compromise in any 

way was then communicated to the judge. (Id at 1966-67, 1969-71, 2065) (Transcript, 

p. 1969: "JUDGE NELSON: . . . "Are you prepared to make no agreement, Mr. 

Livingston?" MR. LIVINGSTON [counsel for Applicants]:... "We believe these are 

proper discovery requests . . .") 

Since the .Applicants were clearly not prepared te compromise in any way or to 

offer the Judge any help at all with regard to the discovery (id. at 1969-71), fer the 

balance ef the hearing the ALJ proceeded questien-by-questien through the discovery 

propounded to Conrail. (Id at 1971-2064) Since much of the discovery was the same 

to all of the parties, the ALJ also held that his rulings as te Conrail should be applied to 



all the other parties in the case that had received discovery requests from the Applicants. 

However, if there was any confusion as to "non-common" questions, he would be 

available to resolve the matter en the next business day. (Id. at 2025-28, 2063-67) 

As a general matter, the ALJ divided the discovery into two types, with three 

different response dates. The first type involved discovery ques ions that were 

sufficiently focused to be answered as formulated, either on March 12 (the original due 

date for the responses) or if the questions related to specific positions that the parties 

were to take in their filings en March 29, answers were te be due on April 1, the business 

day immediately following the filings. Fer each question that the ALJ held fell into this 

first type, he specified the appropriate response date (i.e., March 12 or April \). The 

second type were questions that were bread and unfocused. Fer these questions, the 

ALJ required the Applicants te reformulate them in light ef the actual filings on March 

29 and resubmit them te the Intervenors. These questions, the AU mled, would be 

required to be answered by the Intervenors under a super-compressed schedule, by 

which answers were te be due just 7 days after they would be propounded, with 

discovery disputes adjudicated just two days later, and final production afier 

adjudication ef the disputes just four days after that. (Id. at 1945-47) 

On March 13, the Applicants filed their Appeal. 

n THE STANDARDS FOR APPEAL OF A DECISION OF THE ALJ ON 
DISCOVERY MATTERS LN THIS PROCEEDING ARE STRICT 

In Decision Ne. 6 in this proceeding, the Board reiterated what it has called the 

"stringent standard" governing interlocutory appeals of Administratwe Law Judge 

Nelson: "Such appeals are net favored; they will be granted only in exceptional 

circumstances to conect a clear enor of judgment er to prevent manifest injustice." See, 

49 C.F.R. 1115.1(c). The agency has traditionally hewed closely te this rigorous 

standard. See, e.g.. Union Pacific Railroad Company and Missouri Pacific Railroad 

Company-Control-Chicago and North Western Transportation Company and 
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Chicago and North Western Railway Company, Finance Docket No. 32133, Decision 

No. 17. at 9 (ICC served July 11, 1994)(applying the "stringent standard" te an appeal 

of an A U decision in a discovery matter in a mergei proceeding). The policies behind 

the rule are clear and salutary: anything but a "stringent standard" would enmesh the 

Board in numerous appeals of discovery disputes, a result particularly at odds with the 

compressed procedural schedule in this complex proceeding; would undemune the 

authority ef the ALJ te fashion workable discovery procedures. 

ra. THE DISCOVERY PROPOUNDED BY THE APPLICANTS WAS 
EXTRAORDINARILY BROAD, UNFOCUSED AND BURDENSOME, 
PARTICULARLY IN LIGHT OF THE FACT THAT THE INTERVENORS HAVE 
YET SUBMITTED NO COMMENTS OR SOUGHT NO CONDITIONS IN THE 
PROCEEDING 

As noted above, the Applicants, at the very beginning of the discovery 

conference on March 8, were invited te discuss the content of their discovery with the 

Intervenors, to determine what questions should be answered immediately; and to 

determine what questions were better left te be reformulated and answered under a 

super-compressed discovery schedule after the filing ef the Interveners' comments and 

evidence on March 29, 1996. Instead of evidencing a willingness to compromise in any 

way, however, t! e Applicants adopted a "hard line." All their discovery, they insisted, 

was without exception proper: See Transcript, p. 1969: "JUDGE NELSON: . . . "Are 

you prepared te make no agreement, Mr. Livingston?" MR. LIVINGSTON [counsel fer 

Applicants]: . . . "We believe these are all proper discovery requests . . ." None ef their 

discovery, the Applicants claimed, could be focused, improved or specified in more detail 

in any way. 

Having adopted the "hard line" and having refused tc compromise in any way, 

the Applicants left the ALJ with ne choice but te review each and every one of their 

discovery requests, in order te assess — question by question — the claims of 

burdensomeness, overbreadth, and vagueness that had been made by the Intervenors, 



This exhaustive, question-by question review by the A U revealed much that was 

wanting in the Applicants' discovery. It gave the lie to the Applicants' proud claims 

that "these are all proper discovery requests." Even a cursory review of the record 

before Judge Nelsen reveals that the Judge was clearly correct that much of the 

Applicants' discovery was premature, and that much of it was burdensome. 

A. Many of the Discoverv Requests bv the Applicants Were Extraordinarily 
prnad. Vague, and Burdensome 

Ahhough it weuld be impossible in this Reply to detail the breadth, vagueness 

and burdensomeness ef all ol the discovery questions propounded by the Applicants, 

even a sampUng of the discovery reveals its objectionable nature. Such a sampling also 

reveals the hollowncss of the Applicants' bold claims that their discovery comprised 

only "categories of documents that should have been located at a few, limited places . . 

." (Appeal, p. 4); er that the Applicants focused their requests "nanowly" on the issues 

in this proceeding ("Appeal, p. 4): 

• The Document Requests to the National Industrial Transportation League 

encompassed net enly documents in the possession of the League itself, 

but all documents in the possession ef each and every one of the members 

of the League across the country relating to each and every one of the 

questions. As this Beard well knows, the League has over 600 shipper 

members located across the country, and indeed, in other countries as 

well.3 Instead ef requesting documents from a "few, limited places," the 

Applicants discovery required the League te obtain information from 

literally hundreds, and probably thousands, ef sites across the country. 

3 Indeed, the Applicants appear serious about this point: in a March 13 letter to the ALJ, they 
have asked the AU to order the League (and many of the other associations participating in this 
case) to obtain information lequested in the discovery from its members, and failing that, to be 
precluded from filing evidence in this case. As the Board well knows, adoption of such a rule 
would have the effect of precluding the participation by the League in any adjudicatory pnxreeding 
before this Board. 
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Document Reqoest Ne. 26 te Dow required Dow te "produce Dow's files 

regarding transportation (including the transportation by non-rail modes) 

ef all commodities that Dow has moved via UP er SP since January 1, 

1993." Dew produces over 200 products at a single plant in Texas; it has 

several plants around the country, and indeed has plants around the world. 

The question, by its terms, required Dow te determine what commodities 

had been shipped by the UP er SP since January 1, 1993, and then to 

produce all ef its files from around the country and even around the world 

relating te the transportation of any and all of these commodities by any 

mode. Thus, unoer the terms ef the question, if Chemical X had moved via 

the UP or SP at any lime over the past three years, then the files 

conceming any tmck movement of Chemical X from from anywhere in the 

country would have had te have been produced. Indeed, if Chemical X 

had moved via UP or SP during the last three years, then the discovery on 

its face weuld have required Dow to produce its files on the transportation 

of this commodity from a plant located in a foreign country to a foreign 

customer. 

The Applicants' massive discovery was directed te Westem Resources, 

Inc., even though Westem will probably not be filing comments or 

evidence in this case at all en March 29, and will net be seeking 

conditions. 

Document Request No. 28 to Dow requested Dow te produce "all 

documents relating to -̂i) the extent to which any particular 7-digit STCC 

Code within the STCC 28 or 79 ranges includes different commodities that 

are not substitutable in use . . ." This document request, by its terms, 

would have required Dew net te search just its transportation files, but the 

files of all of its technical and research offices around the country and 
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indeed around the world to see which of the literally hundreds of 

commodities that fall within STCC numbers 28 and 29 might be 

"substitutable in use" with any other of the hundreds of commodities 

within these STCC numbers. "Substitutable," of course, was not defined 

by the Ap.)licants. Again, far from requesting documents that would be 

located at a "few, limited places," the Applicants' discovery would have 

entailed a massive burden of perhaps hundreds of thousands ef technical 

documents from a large and undetermined number of locations.'* 

• The Applicants' Document Request No. 10 to the League broadly and 

vaguely requested studies or analyses from the League "and its members . 

. . relating to cempenfion between single-line and interline rail 

transportation." If this is an example of a request that has been "focus[ed] 

mere nanowly than [it] otherwise could have been . . ." (Appeal, p. 4), the 

League would b<'. interested in seeing hew the Applicants might word a 

tmly broad document request. By its terms, the document request is net 

limited to decumer. ts relating to the UP or SP, or even any ef the railroads 

participating in this case. 

Indeed, the Applicants' Appeal appears to concede that much of their discovery, 

on its face, did appear to be burdensome and bread when they noted that "what may 

seem like a broad er burdensome request may really be quite nanow when directed to a 

specific party." (Appeal, p. 18) Their "explanation" for the fi.cial overbreadth ef their 

inquiries rings hollow: broad questions asked of the Applicants, they claim, are 

burdensome because of the "massive preparation that went into the merger," while 

similar broad claims asked by Applicants ol the Interveners are net, allegedly because 

"fewer individuals" er "mere easily identifiable locations" will be involved. But as 

shewn above, this "distinction" is nonsense: document requests that seek all of Low's 

The same question was posed to Kennecott, and i; suffers from the same infirmities. 
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"files regarding the transportation (including the transportation by non-rail modes) of all 

commodities that Dew has moved . .." via UP or SP for the last three years, or that seek 

information from each and every one of ever 600 shippers that are members of the 

League hardly involve "few individuals" or "easily identifiable locations." 

B. Much ef the Applicants' Discovery Does Not Meet the Test of Relevancy. 
Since It i*̂  Not Directed te An Issue That A Particular Party Will Raise in 
the Case 

At page 9 of their Appeal, the Applicants claim that in framing their discovery 

requests, they "sought discovery from active parties to this case on matters related te 

Applicants' merger application that have been placed at issue by the various parties to 

their discovery requests to Applicants." But this is not conect: or rather, it is conect 

enly in the most disingenuous way. As noted above, twenty four of the approximately 

30 document requests were exactly the same te every party to whom discovery was 

duected. In other words, if one party raised an issue in discovery regarding a particular 

matter, the Applicants directed broad and unfocused discovery en every party on that 

same matter. Thus, if Intervener "A" had asked a question in discovery conceming 

matter "X", then the Applicants asked Intervenors "B", "C", "D", "E", "F*, "G" etc. 

to produce all documents related to that matter, even though none of the latter 

intervenors had raised any questions regarding the matter. A few examples will show 

the overbreadth of the Applicants' approach: 

• The Applicants asked Dew te produce all documents related to the Utah 

Railway Settlement Agreement, (Document Request No. 7 to Dow), even 

though Dow has made clear during the course ef this proceeding that it is 

interested in competitive issues related to a single chemical plant on the 

Texas Gulf Coast. 

• The Applicants asked for the production of "all documents in the 

possession ef the NIT League er its members" relating to the IC Sealement 
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Agreement" (Document Request Ne. 6 to the League) even though the 

League has net raised any issue on this matter during the course of this 

proceeding. 

• The Applicants asked Kennecott for all studies, etc. related to "the benefits 

of any prior rail merger er rail mergers generally" (Document Request No. 

11 to Kennecott) even though Kennecott has never raised any question 

regarding prior rail mergers during this proceeding. 

• The Applicants asked Westem to produce all studies, etc. "relating te 

collusion among competing railroads or the risk thereof (Document 

Request No. 24 to Westem), even though Westem has raised no such 

issue, and even though Westem is net going to seek conditions in this 

proceeding at all. 

The "cookie cutter" nature of the Applicants' discovery also frequently 

produced questions that were inexplicable in the context of the party to whom they 

were directed. For example, Kennecott Utah Copper Corporation and Kennecott 

Energy Company, a copper producer and coal producer re /.ectively, were asked to 

"produce all filings made with state nrility commissions or state regulatory agencies that 

discuss sources ef fuel." See, Decum.ent Request No. 29 to Kennecott Utah Copper 

Corporation and Kennecott Energy. While this question might make sense when 

directed to a utility that has "sources of fuel" fer the generation of its electricity, it makes 

no sense in the context ef a copper producer and a coal producer, whose "sources ef 

fuel" for conducting copper or coal mining operations do not appear te be at issue in this 

case and whose "sources ef fuel" are net in any event generally regulated by a "state 

UtiUty commission."5 

5 Another example of the blatantly generic nature of ihe discovery that led to simple errors is 
Document Request No. 23 to Western, which is directed to "Westem Resources or its members." 
even th( ugh Westem is not an association, and has ne "members." 
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Relevance te a case cannot be claimed "in the air." It must be related te a claim 

that a particular party might make. Otherwise, discovery as to that party becomes 

unduly burdensome. The Applicants' discovery was infected from the start with intemal 

contradictions, overbreadth, vagueness and burdensomeness that the ALJ quickly 

uncovered as he proceeded question-by-question through the discovery. The primary 

source of this infection was the Applicants' failure to focus much of their discovery 

upon issues related to the factual situations of individual parties, but simply "broadcast" 

discovery to the world. 

C. The Real Purpose of the Applicants' Discovery Was Te Harass and Burden 
Inter\'enors At a Critical Time in this Proceeding 

The oddities, overbreadth and burden of the Applicants' discovery cannot be 

explained by simply the press of time or by a misunderstanding of the issues. As noted 

above, most ef the discovery propounded had little te do with particularized claims of a 

party: most ef the discovery was made up of "cookie cutter" questions directed to 

every active party in the case. Indeed, given the fact that so much of it was not 

connected to the particular claims of any particular party, it seems clear that much of this 

discovery could have been propounded weeks, if net months, before. 

The key te this discovery is not just in its overbreadth, vagueness, and 

burdensomeness, but in its timing. The discovery was propounded in virtually the last 

hour before the agreed-to "blackout" period under the Discovery Guidelines fer written 

discovery. Answers would have been due on March 12, 1996, or just two weeks before 

the Interveners' comments and evidence are due to be filed. The discovery was clearly 

intended to divert the attention ef the Intervenors from that important task. The Beard 

should also take note of the timing of this discovery in evaluating the overall burden. 
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IV THE ALJ CAREFULLY EVALUATED THE BURDENS OF THE DISCOVERY 
' AND THE NEED FOR THE DISCOVERY IN FASHIONING A PROGRAM THAT 

WOULD BALANCE THE NEEDS OF ALL THE PARTIES. 

Faced with the Applicants' "hard line" approach and their refusal te compromise 

or even discuss potential areas where the discovery propounded by them could be made 

more focused, and faced with the evident overbreadth, burdensomeness and lack ef 

connection to the conditions to be sought be individual parties, the AU's question-by-

quesuen review of the Applicants' discovery conectly evaluated the requests and 

carefully balanced the interests ef the parties. 

First ef all, the AU mled that some discovery could go forward immediately. That 

discovery was the result of the question-by-question inquiry of the ALJ in which he 

determined that these questions were sufficiently focused and relevant so as lo permit 

answers either immediately (i.e., as ef March 12), or immediately upon the filing of 

comments, if such questions were directed te the content and scope of the comments te 

be filed. Other discovery - that which was broad, vague and unfocused (see, e.g., 

Document Request Ne. 10, requesting all studies, etc. "relating te competition between 

single-line and interline rail transportation") - would be subject to reformulation and 

resubmittal under a super-compressed procedural schedule after the filing of comments 

on April 1. 

Such an anangement appropnately balanced the interests ef the Applicants te 

obtain relevant discovery in a timely manner, and the interests of the Intervenors to 

appropriately avoid burdensome, vague and unfocused discovery that was unrelated to 

the actual claims that they might make in the proceeding. Far from "los[ing] sight ef the 

fundamental fact that Applicants are entitled te discovery from parties in order to 

develop their own case," as the Applicants broadly and unjustifiably charge in their 

Appeal (p. 23), the A U acted according to the highest standards in this complex and 

extraordinarily difficult case. 
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The most baseless charge ef all is that Judge Nelsen had no "consistent, 

discemible basis" fer his decisions. (Appeal, p. 16, et. seq) Throughout the question-by-

question review, the ALJ consistently evaluated (a) the burdensomeness ef the 

individual question; (b) the specificity of the question posed; and, (c) the connection of 

the question to the conditions that might be sought by individual parties on March 29. 

Specific, non-burdensome inquiries that did not depend on the content of conditions to 

be sought were required to be answered immediately; specific, non-burdensome 

questions that were closely linked to the content of conditions to be sought were to be 

answered on April 1; and generalized, burdensome inquiries related only broadly to the 

issues in the case were required te be reformulated, resubmitted and answered under a 

super-compressed procedural schedule beginning on April 1. 

V. THE ALJ'S DECISION DOES NOT DEPRIVE THE APPLICANTS OF THEIR 
ABILITY TO CONDUCT MEANINGFUL DISCOVERY 

As discussed above, the AU's decision does jxQi deprive the AppHcants ef the 

ability to conduct meaningful discovery: indeed, it permits them to receive some 

responses immediately, and te receive responses to discovery propounded after April 1 

even more quickly than the original procedural schedule permits. 

There is. indeed, one complete answer te the Applicants' contention that Judge 

Nelson's March 8 decisions denies them the ability to conduct meaningful discovery. 

Specifically, in the proceeding involving the merger of the Burlington Northern Railway 

Companv and the Atchison. Topeka and Santa Fe Railway Company, counsel for the 

Applicants in that case did not even FILE discovery on the Intervenors in that case until 

AFTER the Intervenors had filed comments and sought conditions before the Interstate 

Commerce Commission. Yet, the BN and the ATSF appeared te be able te present -

judging by the ICC's deci.sion approving the merger - a compelling case to the agency. 

The Applicants' problem in this case is not, as they now charge, ihat they will be unable 

to conduct meaningful discovery under the ALJ's March 8 ruling. Rather, they have 

16 



belatedly "discovered" that the proposed merger indeed raises serious anticompetitive 

issues, and thev are attempting to find additional time in order to ?>hpre up 9n 

increasingly difficult ca.se te sustain. They cannot have it both ways: lo oblain all of the 

benefits of an accelerated procedural schedule on the basis of the success of the BN/SF 

merger schedule, but lo request time that the Applicants in the BN/SF merger never had 

in order to benefit their own cause. 

The Applicants' appeal should be denied. 

Respectfully submilted. 

March 18, 1996 

Nicholas J. 
Frederic L. Wc 
John K. Maser, In 
Thomas W. Wilcox 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD AND MASER, P.C. 
1100 New York Ave., N.W. 
Suite 750 
Washington, D.C. 20005 

Attorneys for The National Industrial 
Transportation League 

The Dow Chemical Company 
Kennecott Energy Company 
Kennecott Utah Copper Corporation 
Western Resources, Inc. 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing REPLY TO APPLICANTS' APPEAL 

FROM ALJ'S ORDER RESTRICTING APPLICANTS' DISCOVERY has been served by 

First Class Mail, postage prepaid, on all parties en the restricted service list in this 

proceeding on this 18th day ef March 1996, and by facsimile to Washington, D.C, 

counsel for Applicants. 
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MODESTO andTEMPIRE TRACTION CO. 
Item No. 

Page Count ^ 

mr:^-^^^' 
ET • MODESTO CALIF 95353 • PHONE (209) 524-4631 • FAX (209) 529-0336 

March 18, 1996 

Honorable Vernon A. Williams 
Secretary,' 
Surface Transportation Board 
12th St. & Constitution Ave. N.W. 
Washington, DC 20423 

RE: Finance Docket No. 32760, Union Pacific Corporation, el al. — 
Control and Merger - Southern Pacific Rail Corporation, et. al. 

Dear Sir: 

Attached is my "Verified Statement" which has been made 
with respect to the proposed merger referenced above. Please do 
nol hesitate to call me if you have any questions regarding my 
Statement. 

You'-s truly, 

y James L. Beard 
/ President 8& CEO r 

JLB/elv 

Enclosure 

c: Ms. Roberta R. Lund 
Special Project Coordinator 
Law 86 Government Affairs Dept. 
3800 Continental Plaza 
777 Main Street, Suite 3800 
Ft. Worth, TX 76102-5384 

jl fy-^r-f 

Apj,{fSEJ)F ALL 
P R O C E E D I N G S " 



VERIFIED STATEMENT 
OF 

JAMES L. BEARD 
ON BEHALF OF 

MODESTO and EMPIRE TRACTION COMPANY 

My Company is a short Une railroad serving the community of Modesto 
and surrounding areas, ail located within Stanislaus County, Califomia. Our 
railroad connects and interchanges cars with the BN Santa Fe, Union Pacific 
and Southem Pacific railroads. 

Ay of this date our railroad has taken no position on whether the 
proposed merger between the Union Pacific ; nd Southem Pacific railroads 
should be approved. However, if the merger is approved it is our strong 
position that the agreement reached between BN Santa Fe and UP/SP must be 
imposed as a condition to the merger. 

The BN Santa Fe's agreement with the UP/SP is absolutely essential 
for preserving competition at locations which are served only by UP and SP 
today. All, or nearly all, these affected locations include points of origin or 
destination used by various shippers located on our railroad. In addition, the 
agreement will enhance competition by opening new single line service options 
which are to points of origin or destination served with single line service solely 
by the UP or the SP today. 

VERIFICATION 

State of Califomia ) 
) ss. 

County of Stanislaus) 

James L. Beard, being first duly swom, deposes and says that he has 
read the foregoing, knows the facts asserted therein, and that the same are 
true and correct as stated. 

James L. Beard 
Fresident S CEO 

Subscribed and swom to before me this 18th day of T^arch, 1996. 

Elvia L. Victorine, Notary Public 

My Commission expires September 30, 1.997 
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I t e m N c . 

Page Count 
\7)A r i t iPARTMENT OF THE ARMY 

m r i v TO 
ATTENriON o r . 

-VICKSBURQ WSTntCT, CORPS Of ENGINEERS 
2101 NORTH FRONTAGE fiOAD 

VKa<SBUHG MlSSISSIPM 38180 - 5191 

I-Iarch 15, 1996 

Planning D i v i s i o n 
Environmental Resources Branch 

Ms. Elaine K. Kaiser 
UIVSP Env .-".ronmental Project Director 
Section of Environmental Analysis 
Surfc.ce Transportation Board 
12th and C o n s t i t u t i o n Avenue, Room 3219 
Washington, DC 20423-0001 

Dear Ms. Kaiser: 

I r e f e r t o your l e t t e r of January 29, I ' j^G, concerning 
comments on the p o t e n t i a l environmental impacts of the control 
and merger a p p l i c a t i o n between the Union P a c i f i c and Southern 
P a c i f i c Railroads (Finance Docket No. 32760). 

Dames and Moore and the Union Pacific Railroad Law Department 
contacted the U.S. Army Corps of Engineers, Vicksburg D i s t r i c t , 
regarding subject merger. Our comments provided to Dames and 
Moore dated October 16, November 6, December 6, and December 21, 
1995, indicated that the Vicksburg D i s t r i c t has no ongoing or 
proposed a c t i v i t i e s , i n c l u d i n g parks or refuges, i n proximity to 
the proposed p r o j e c t . However, i f the proposed actions would 
impact navigable waters or waters of the United States, a perm.it 
from the Corps of Engineers would be required. A pamphlet 
describing the Corps p e r m i t t i n g process was provided f o r t h e i r 
information. 

The environmental report (Finance Docket No. 32 760) addresses 
the issues of Ic-nd use, water, wetlands, b i o l o g i c a l , c u l t u r a l 
resources, t r a n s p c r t a t i o n , a i r q u a l i t y , and noise. M i t i g a t i o n cf 
each of these issues i s addressed p r i m a r i l y by avoiding impacts 
that wou.ld be considered s i g n i f i c a n t . Each issue appears to have 
been coordinated with tht. appropriate agencies. 

Vour l e t t e r s p e c i f i c a l l y addresses impacts to the 100-year 
fl o o d p l a i n . Any proposed construction i n a 100-year flo o d p l a i n 
should be coordinated w i t h the appropriate o f f i c e of the l o c a l 
government responsible f o r issuing development permits to avoid 
adverse impacts to the .^0-year flood p l a i n . 

Proposed r a i l l i n e abandonments should be coordinated with 
the o f f i c e responsible f o r maintenance of drainage. Considera­
t i o n should be given t o removing abandoned r a i l l i n e s at stream 
crossings or making arrangements with the o f f i c e responsible f o r 
channel maintenance. 



I t r u s t t h i s i nformation ineets your needs. I f you have any 
questions, please contact Mr. Stuart McLean of t h i s o f f i c e , 
telephone (601) 631-5965, or w r i t e the above address, 
ATTN: CELMK-PD-Q. 

Sincerely, 

William B. Hobgc^d 
Chief, Planning D i v i s i o n 
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Item No. 6 
Page Count. 

/On,/ 
' J C7 

NEBKOTA RAILWAY 
P.O. Box 506 

Goraon, Nebraska 69343-0506 -V/' ' * 
(308) 282-1550 • FAX (308) 2 8 2 - 1 5 5 0 - ' % > , 

12 March 1996 

The Honorable Vemon A. Williams 
Secretary 
United States Surface Transportatior. Board 
12th & Constitution Ave NW 
Washington D(.̂  20423 

Re: SI" Finance Docket No. 32760, Union Pacific Corporation, et. al. - Control and Merger 
Southern Pacific Rail Corporation, ct. al. 

Dear Mr. Williams: 

NEBKOTA Railway, Inc. supports the BN/Santa Fe Agreement reached with UP/SH in the above 
referenced case, we strongly urge the Surface Transportation Board to impose the BN/Santa Fe 
Agreement as a condition to any UP/SP merger. 

NEBKG f A Railway Inc. (NRI) is a Class III rail common carrier operating 103 miles ef rail 
line between Crawford and Merriraan. NE. NRI is primarily an originator of agriculural 
products. Over 95% of NRl's traffic is interchanged with BN/SF. 

STB imposition of the BN/ATSF Agreement on any merger of UP/SP will open additional 
markets for our NRI originated agricultural products. Most specifically a number of receivers 
of millet seed located on UP or SP in the Southwest and California would be accessible by direct 
BNSF routing. Tiiese are markets which due to difficulties associated with interlme rates and 
routes are effectively now closed to NRI sliippers. 

1 declare under penalty of perjury that the foregoing is tme and correct. Ex^juted on this 12th 
day of March, 1996. 

jeorge La I 
General Manager 

'••41 ^ 7 ' m. 
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' ̂  2 — i a v5} ^ 
The Honorable Vernon A. Will,ems, Secretary 
Surface Transportation Board 
12th Street & Constitution Avenue 
Washington, DC 20423 

^i2^e<X-7^ . 7'»'Vi-*v«.£^ ^jlrr>^jt^ 3>2.~}C0 

Dear Sir, 

Marc 

I am against tht rail merger between the Union Pacific and Southern Pacific 
railroads. It would eliminate many needed jobs in Texas. Ny father worked long, 
hard hours for Houston fJelt L Terminal Railroad in Houston, Texas for over 30 
years. He worked with rail cars of both railroads. My three sisters and I grew up 
recognizing the two companies If these two companies had not done business in 
Texas and not provided steady employment for my father, 1 may not have been 
able to go to private schools and college. Times may have changed, but if jobs 
can be saved, please do not eliminate them Dy consolidating thfe two companies. 

if the merger goes through, it wi l l afiect the cost of transportation of goods in 
Texas and Mexico. It wil l cut the healthy competition and fair rates we now 
have If the cost of transportation through Texas is high, who wil l want to ship 
their goods through this state??? If the cost of transportation goes up, one can 
be sure the final cost of goods wil l be inflated. Ard the consumer wil l be socked 
with nsing costs again!!! 

My husband and I have two young adults we are putting through college. I cannot 
bear any more unnecessary inflation. For our sake, please reconsider the 
proposal for a merger. For the sake of a healthy economy in Texas, please do not 
allow the merger to reach completion. For the sake of preserving existing jobs 
ond business, please stop the merger as proposed. 

Sincerely, 

JlyA-i^iiiyr h - £nMyC 

Margaret N Dalvi 
1521 Skyline 
Portl8."id, Texas 79374 
home phone: (512)643-5585 

cc: Railroad Commission of Texas. P. 0. Box 12967, Austin, TX 78711-2967 



STB FD 32760 3-21-96 D 61919 



V I t em 'No 

Page Count 

, Hall - P.O. Box I 
Port Clinton, Ohio 43452 

(419) 734-5522 

March 15, 1996 

CTi: 

E: 
The Honorable Vemon A. Williams. Secretary 
Interstate Commerce Commission 
!2th *»tr?et and Constitulion .Avenue 
Washington, D.C. 20423 

RE: Finance Docket 32760 

b ̂  y 

Dear Secretary Williams: 

The City of Port Clinton has carefully evaluated the proposed Union Pacific/Southern 
Pacific merg -T. and its effect on this community and the State of Ohio. While there may 
be benefits to the consolidation between these two railroads, it is important from an 
economic development standpoint that other options and proposals be weighed and 
considered before any merger approval is given by the Interstate Commerce Commission 
(ICC). Further, the City of Port Clinton is not persuaded that the proposed agreement 
between the Union Pacific and the Burlington Northern/Santa Fe will satisfy our concems 
over completion. 

Conrail. Inc. has approached the City of Port Clinton with its proposal for acquiring some 
ofthe Southem Pacific Eastern lines from Chicago and St. Louis to Fexâ  and Louisiana. 
This proposal has great benefit for those midwest cities and states eager to encourage 
economic t^rowih. 

Conrail has been and continues to be a good corporate resident of Port Clinton and its 
level of serv ice has greatl> benefited the manufacturers and shippers in our community. 
This proposed acquisition by Conrail will only enhance the current service being 
pro\ ideJ. Economic expansion opnortunities will be available to the businesses and 
industries in our community. In ai.aition. with direct shipments of midwest-made 
products to new markets in Mexico, the mid-south and Gulf Coast regions, aî ^s currently 
not easily accessed by midwest shippers, wili be opened. 

V o ^ ' - 'D ̂  G 
' i t^ w W g ^ a i ^ w i 



For these reasons, the City of Port Clinton strongly supports Conrail's purchase ofthe 
Southern Pacific Eastem lines. Without the Conrail proposal being a part of the ICC's 
approval, the Urion Pacific/Southem Pacific merger should not be consummated. 

Conrail's ownership of the Southem Pacific Easterr- lines is good business sense and 
brings more corporate responsibility dian the lease arrangements as proposed by 
Burlington Northem/Sante Fe. 

Sincerely. 

X. /I* 
Thomas M. Brown 
Mayor 
City of Port Clinton 

cc: Mr. David M. LeVan. President & CEO 
Consolidated Rail Corporation 
2001 Market Street 17th Floor 
Philadelphia, PA 19101-1409 
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Page Count 

P.O. Box 254 • Park Drive 
Bristolville, Ohio 44402 

(216) 889-2575 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th St. & Constitution Aveni-e 
Washington, D.C. 20423 

Dear Secretary Williams: 

0 

I am concerned that the proposed Union Pacific-Southern Pacific railroad merger is not 
in the public interest in Northeast Ohio. We would be far better served if the UP-SP's 
eastern routes were, as part ofthe proposed merger, sold to Conrail, not leased to 
another western railroad 

My reasoning is straightforward. First, our industrial companies, particularly in the 
booming polymers sector, need direct sen-'ice to raw materials and markets in the Gulf 
"chemical coast" region ano to Mexico. Second, we believe that an owner-carrier, such 
as Conrail, would have greater incentive to i.mrove markets along the route. Third, by 
keeping Conrail strong, we ensure a variety of service options and strong price 
competition among the major railroads in our region, namely CSX, Norfolk and 
Southern, and Conrail. 

Finally, and most important, we believe the Conrail proposal is in the best interests of 
the industrial, manufacturing and transportaticn v;orkers of our region. It combines 
efficient trar.sportation, economic development, and continued employment 
opportunities. These are keys to the public interest. 

For those reasons I would oppose the proposed merger unless it includes the Conrail 
purchase of the eastern lines of the old Southern Pacific. Only with the Conrail 
acquisition wi!! Northeast Ohio economies be maximally served. 

Thank you for your consideration. 

S'ncerely, 

C:Dr. ^Illiair. Surges, ConraaJ 
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3/12/% 

The Honorablt ''srnon A. W illiams, Secretary 
Surface Transportatiou Board 
i2th Street & Constitution Ave. 
Washington, D.C. 20423 

R£: Docket 32760 

Dear Sir, 

I am writing you based on tbe proposed merger of Union Pacific and Southern Pacific railroad. 
I am totally opposed to this for the very simple reason that it is going to limit jobs here in Texas 
and almost eliminate the possibility for competition. 1 his is bad news for us and anyone moving 
material through this state. 

Please do what you can to S tOp this merger from happening. 

Sinqerely, 

'e O. Vorenkamp, Sr. 
Owner/TSLC ^ 

Sle/cc'do 
co.RRCTX 

ADVISE OZ_Al 



STB FD 32760 3-21-96 61916 



v.. 
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Page Count (7^ 
X'SE OF R E P I I E S E X T A T I V K S 

REPRESENTATIVE PATRICK G. PAT GALVIN 
HOUSE DISTRICT 48 

HELENA ADDRESS: 
CAPITOL BUILDING 
HELENA. MONTANA 59620-0400 
PHONE (406)444-4800 

HOME ADDRESS 
105 29TH AVENUE NW 
GREAT FALLS. MONTANA 59404 
PHONE. (406) 453-84t' 

'••'rjt'-rtof 

COMMITTEea 
S TATE AC 
HOUSE I 
(VICE-CT»<R-MINORITY5 

STATE-Ffc58RAL RELATIONS 

^ wLy,...£ji,yyA. 

z£^ y(X!eyfitt^ *^-t>^^ 

ADVfS^: O- ALL 
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mega-mergerwill increase compdi->, n,ajor competitor ŝvfiiarisingly isl 
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Page Courvt. i 
Mfirch 8, 1996 

\TTN: F.D. Number NO32760 
Office of the S«.cretar-/ 
Room 2215 
Surface Transportation B'^ard 
1201 Constituti c-i Avenue 
NW Washington, DC 20423-0001 

To Whom It May Concern: 

I am w r i t i n g t h i s lettei.- i n response to the upcoming deadline on voicing 
my opinion on the proposed Southern Pacific/Union P a c i f i c merger. 
I t i s mv sincere beli^^f t h a t , shou.ld t h i s merger go through, the 
vast majority of the former Southern Pacific employees w i l l become 
unemployed. While jobs elsewhere may be saved, Union P a c i f i c has already 
stated that they do not need the Pine Bluff area yard and crews. They 
do not care how many iobs are l o s t , they simply want t h e i r company to 
get ahead even f u r t h e r . They w i l l , i n e f f e c t , be creating a monopoly 
by having the largest r a i l system i n t h i s area. While i t makes them 
look good and gives them added revenue, there is also no l i m i t to the 
ower they w i l l exercise over these l i n e s . By charging other companies 

exo'-bitant fees f o r use of these l i n e s they could, eventually, end up 
causing layoffs at other r a i l r o a d systems. Not only would the future of 
the workers here at the Pine B l u f f yard be affected, but the futures of 
workers at a l l other r a i l r o a d systems would be affected, and not necessarily 
in a positive way. 

I strongly believe that Union P a c i f i c w i l l say and promise anything to 
to go through j u s t so that they can get the status that 

But while the r i c h get richer , the government w i l l u l t imately 
the mistake of approving the merger with Union 

another smaller company such as Conrail take 
After a l l , someone has to pay the unemployment to the former 

when Union Pacific begins to relegate on t h e i r 
the Pine Bluff area for Southern Pacific 

get t h i s merger 
they want. 
foot the b i l l for making 
Pa c i f i c instead of l e t t i n g 
over. 
Southern Pacific employees 
promises of keeping jobs i n 
employees. 

Sincerely, ^ 

dXX>*iA^ P^^c Slo^ XXK. f<g^fy^/loyc) 
Delmon Spharlsr ^ X 

// Xoi SdX^y^ ^XA/^^X^ 

r.^c /?>i^ f f XXKl "//ioS 
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HOUSE OF REPRESENTATIV^IS MAR (• < 1996. 
L. JACK L U T Z 

5070 STONESPRING WAY 
ANDERSON, IN 460I2 

1995-96 

Item Nc. 

Page Ccuat_. I 

P - H - ' • f C O M M I T T E E S : 

_ J . i J O M M E R C I T I i i r i ECONOMIC DEVELOPMENT. CHAIRMAN 

— ; • - r n . E N V I R O N M E N T A L A F F A I R S 

P U B L I C S A F E T Y 

March 14, 

The Honorable Vemon A. Williams 
Federal Surface Transportation Board 
12th Street and Constitution Ave. 
Washington, DC 20423 

Dear Secretary Williams, 

As Chairman of the Indiana House Commerce and Economic Development 
Committee, I hive become increasingly disturbed about the planned acquisition of the 
Southem Pacific Railroad by the Union Pacific Railroad. Quite simply, I am not 
convinced that this arrangement will generate productive competition for rail traffic in the 
Mid-West. 

Although I have always been a supporter of business, the recent railroad mergers 
that have created "mega-railroads" are dismrbingly reminiscent of the Gilded Age of the 
late 19th century. As with any business monopoly, the presumable monopoly of a few 
giant railroads will only serve to limit competition and productivity. Fair and open 
competition is the key to efficiency and lower prices. 

In my opinion, Conrail's proposal to acquire a share of Southera Pacific's Eastem 
lines would be more advantageous than U. P.'s offer. From what I understand, Conrail's 
proposal calls for direct ownership of the lines, rather than the granting of trackage lines. 
Ownership is far more beneficial because it provides greater economic stake in the 
development of increased rail activity, as well as guarding against operational 
controversy. Furthermore, I believe that Conrail's one-line service to the Mid-South and 
Texas Gulf would provide rapid, uninterrupted service from the Mid-West. 

As one with an economic interest in this merger, I am opposed to the U.P. - S.P. 
proposal unless it is conditioned upon endorsement of Conrail's proposal. Moreover, I 
thank you for your time and consideration regarding this matter. 

Sincerely, 

LJL:BSB/mp 

Jack Lutz ^ I 

SEDINGS 
P % j f *-k^ ' 
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T E X A S S E N A T E 
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ENTER:-• 
O.ficgcrtho St. - " . y 

MAR ̂  '^ 1996 

MAR 2115^5 

ICG. 

March 20. 1996 

The Hooor^blc Vemon A. WilUams 

! ^ T J e ? ^ r — r e v e n u e 

Waahmglon. D- C 20423 

Finance Docket 32760 RE. 

Dear Secretary WLlUams: ^ ^ ^ ^ 

Pacific Railroad Company < V ? ) ^ Southem 

.etri^cnt^ to the Texa. econotny. ^ 
SpecmcaUy. of the ^ ^ ^ 7 ^ ^ % ^ ^ ^ ^ ^ 

s^fered^Hous to . ^ w l S c i t ^ w ^ w . r . and r«.dc ^ my d^tnct. 
WiU no doubt impact Hispanic 

tnSTporting goods and products. 

C O - - , . . 



rionorabW Vemoo A. Willianu 
Manta 20. 1996 

Ptge2 

A* Sute Senator, I am mterested in preserving jobs cad creating new opportunities 
It IS also my responsibility to consider the best interest of our State's overall economy With 
the high number of lost jobs and the potential for reduced competition and higher shipping 
rates, thia merger represents the wrong direction for Texas and I urge the Surface 
Tranaportation Board to decline this merger appiication. 

Sincerely, 

Mario Gallegos, Jr. 

oc: Hon. Carole Keeton 
Oiair. Texas Railroad Commission 



riooorabla Veraoo A. WilUami 
March 20, 1996 

Pi«e2 

It .1 J ^ l f ^ ^ M ' - ^ ^ " ^ ^ ^ preserving jobs and creating new opporfamti-. 
It « also my responsibility to consider the bes* interest of our Sute's overil ^^omv With 

™L iTef °' '̂'̂  compŜî'̂̂ ;̂rŝ̂ ^ ̂ '"̂  
rates jWa merger represents the wrong direction for Texas and I urge the SurfaL 
Tranaportation Board to decline this merger appUcation. 
Sincerely, 

Mario GiUegos. Jr. 

oc: Hon. Carole Keeton 
Chair, Texas Railroad Commission 
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i 
juriN C A S T I L L O 

City of Houtton City Councilmember Disinct I 

March 20, 1996 

(ji 

'kfi.'f.f- y 

The H(»orable Vemon A. WiUiams 
Secretary A P^^* f 
Surface Transportation Boaid JU^ '\,j j 
12th StreeT and Constitution Avenyt.. — 
Waahington, D. C. 20423 

''mX 

RE: Finance Docket 32760 

Dear Secretary WiUiams: 

PRC-C­

ALL 

I am writing to voice my opposition to the proposed merger between the Union 
Pacific Railroad Company (UP) and Southem Pacific Line (SP). which I believe will be 
detrimental to the Texas eooncmyl, 

SpecificaUy because of the anticipated 742 job losses ia Texas, the bulk of the net job 
losses will be incurred in Houston, which is expected to absorb the loss of 460 jobs. Other 
criticisms of this merger are reduced competition and increased shipping ti î s. This merger 
will, in effect, cieate a monopolistic rail system in Texas, which will reduce the number of 
railroad service providers b̂ low levels considered sufficient to maintain adequate compeution 
in thirty-three (33) Texas counties. Likewise, less rail competition is expected to lead to 
higher shipping rates, with shippen losing effective options tor tnuupurtmg goods and 
products. 

As a Houston City Cotmcilman, I am mterested in preserving jobs and crearing new 
onportvinities. It is also my respoofibility to consider tlie beat interest of our state'c overall 
economy For all these reasons, I arge the Board, after careful review, to vote no on the 
proposed UP/SP merger. 

Sincerely, 

John E. Castillo 

cc: Hon. Carole Keeton Rylander, Chairman 
Railroad Commission of Texas 

Q<\\- I'. -• tn.ry 

r 1 K - r 

City Hall Annex • First Floor • Post Office Bo» 1362 • Houston. Tcnas 77231 • 713-247-2011 • Fax 713-247-3067 
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\,y. UP/SP-184 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFTC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRAIvIDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO MOTION OF 
THE CITY OF RENO TO EXTEND TIME 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o u Conpany 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAI^I 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERJJUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 180:8 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washingt.on, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

March 19, 1996 



UP/SP-184 

BEFORE THE 
SLT̂ FACE TRANSPORTATION BOARD 

Finance Docket No. 32*760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHrRN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUi:-. SOUTHWESTERN RAILWAV 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO MOTION OF 
THS CITY OF RENO TO EXTEND TIME 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri P a c i f i c Railroad Company 

("MPRR")i' Southern P a c i f i c Rail Corporation ("SPR"), Southern 

P a c i f i c Transportation Company ("SPT"), St. Louis Southwestern 

Railway Company ("SSW"), SPCSL Corp. ("SFC^L"), and The Denver 

and Rio Grande Western Railroad Company ("DRGW"),2'' hereby reply 

to the Motion of the C i t y of Reno to Extend Time, dated March 12, 

1996 a.nd served on Applicants on March 14, 1996. 

In i t s Decision No. 6, served October 19, 1995, the ICC 

issued a f i n a l procedural schedu..̂ e f o r t h i s proceeding. The 

Commission affirmed that procedu.'-al schedule i n i t s Decision 

^ UPC, UPRR, and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

^' SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d to c o l l e c t i v e l y 
as "Southern P a c i f i c . " SPT, SSW, SPCSL and DRGW are re f e r r e d to 
c o l l e c t i v e l y as "SP." 



2 -

No. 9, served on December 27, 1995. Under the schedule, comments 

on the a p p l i c a t i o n are due no l a t e r than March 29, 1996. 

Despite the lengthy advance notice i t has had of the 

due date f o r comments, the City of Reno now seeks an extension of 

time " u n t i l at least A p r i l 29, 1996" (Motion, p. 1) w i t h i n which 

to f i l e i t s comments. There i s no basis f o r the motion, and i t 

should be denied. I n the period between issuance OL the f i r s t 

notice of the f i n a l procedural schedule and the March 2 9 due 

date, the Ci t y w i l l have had more than f i v e months to develop 

inf•^r-nation and arguments regarding the proposed merger. This i s 

more than enough time f o r the City to formulate a p o s i t i o n and 

assemble supporting materials f o r i t s comments. Indeed, the Ci t y 

does not argue i n i t s motion that i t has been unable to develop 

i t s case or th a t i t w i l l not be i n a p o s i t i o n by March 29 to 

describe f u l l y any concerns i t may have about the merger. 

The C i t y puts forward two arguments i n support of i t s 

motion. Neither has merit. F i r s t , the Ci t y c o r r e c t l y notes that 

UP i s working w i t h the City i n an e f f o r t to meet i t s concerns and 

that an engineering study has been undertaken i n connection w i t h 

that effort.-^ However, the fact that UP has undertaken 

'̂ The C i t y implies that UP i s undertaking t h i s work because 
the proposed operations of the merged company "meet or exceed 
applicable thresholds." (Motion, p. 1.) In f a c t . Applicants 
conducted the required environmentai study and submitted the 
r e s u l t s of the study w i t h the merger app l i c a t i o n . Nev. rtheless, 
UP respects the concerns of C i t y o f f i c i a l s and i s making every 
e f f o r t to cooperate w i t h them and to demonstrate that t h e i r 
concerns are unfounded. 
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voluntary e f f o r t s t o a l l a y the City's concerns about the merger 

i s not a reason to compromise the schedule established and 

confirmed by the Commission. 

Second, the City asserts that Applicants and 

BN/Santa Fe have .not f i l e d the appropriate environmental assess­

ment information and that the City should have extra time to 

address a d d i t i o n a l environmental information t h a t may be 

submitted at a l a t e r time. In f a c t , Applicants submitted the 

required environmental informaticn, including information on 

proposed operations i n the Reno area, i n t h e i r a p p l i c a t i o n . See, 

e.^, Application, Vol. 6, Pt. 2, pp. 56-58. The Cit y has had 

over three months t o consider that information and to develop 

comments on i t . 

In short, there i s no reason why the City should not be 

prepared to express on March 2 9 any concerns i t may have about 

the merger. Of course, the City may obtain a d d i t i o n a l relevant 

information t h e r e a f t e r , e i t h e r through i t s j o i n t e f f o r t s w i t h 

Anplica'-.ts or otherwise. The Cicy w i l l be free t o r e f e r to any 

such a d d i t i o n a l information as part of i t s b r i e f , which would not 

be due u n t i l June 3, 1996. Thus, the City w i l l have more than 

enough time to make use of any new information i t may receive. 

I t s motion should be denied. 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS F. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 
(415) 541-1000 

'4105 

PAUL A. 
RICHARD 
JAMES M. 
Harkins 

CUNNINGHAM 
B. HERZOG 
GUINIVAN 

Cunningham 
1300 Ninetef^nth 
Washington, D.C. 
(202) 973-7601 

S t r e e t , N. 
20036 

W. 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Soutnern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railwf.y Company, SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Unicn P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Comp.any 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMEE 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A*-.tornevs f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

March 19, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 19th 

day of March, 1996, I caused a copy of the foiegoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of d e l i v e r y on a l l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

D i r e c t o r of Operations Prererger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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LU Put,l,r ^cf.erri 

OKLAHOMA, KANSAS AND TEXAS R A I L USERS ASSOCIATION MAft ^ 
c/o Hampton, Royce, tngleman & Nelson, L .C . 

United Building, Ninth Floor 
119 West iron Avenue 

P.O. Box 1247 
Salina, Kansas 67402-1247 
(913) 827-7251 - Telephone 
(913) 827-2815 - Telecopier 

JAMES K . SMITH, PRESIDENT 

March 15, 19% 

Mr Vemon A. Williams, Svretaiy 
Surface Transportation Board t \ T^y- ."r 
Room 1324 l ' - ' , i'.-- .. t . . 
12th Street and Constitiition Avenue, N W. 
Washington, D C 20423 

Zy ALS 

Dear M*- Williams: 

1 write to 'orge your support cf the merger between the Union Pacific Railroad Company and 
the Southem Pacific Railroad Company that is pending before the Surface Transportation Board. 

The Oklahoma, Kansas and Texas Rail Users A.ssociation ("Association") is a non-profit 
Kansas corporation formed in 1980 by rail shippers located on the old Rock Island Une between 
ScJina, Kansas, and Fort Wonh, Texas When the Rock Island filed bankmptcy, rail fi-eight service 
on this line of railroad was abandoned The ,\ssociation was formed for the express purpose of 
restonng rail fi-eight service on the line and preserving future service The Aisociauon consists of 
49 members, many of which are other r?il user groups and located in your state of Oklahoma. 

The .\ssoaation, together v̂ith the State of Oklahoma, .acquired the line of railroad from the 
Rock Island trustee in 1982. Thf 5sociation purchased the Kansas and Texas ends ofthe linr whUe 
the State of Oklahoma purchased the line in Oklahoma Our initial rail earner on that line was the 
Oklahoma, Kansas and Texas Railroad Company, a subsidiary of the Missouri-Kansas-Texas Railroad 
Company ("KAir ' ) .As a result ofthe 1988 merger berween the UP and KATY systems, the Union 
Pacific Railroad Company is the current owner of the line formerly owned by the Association and 
provides service on the State of Oklahoma's line under a lease-purchase agreement 

Given the longstanding histoncal relationship between the Association and the State ot 
Oklahoma, and the fact that many, if not most, of the As.sociation's members are located m 
Oklahoma, it is fitting that we share with you our suppol ofthe IT-SP nierger: 



Mr. Vemon A. WiUiams 
March 14, 1996 
Page 2 

• The merger will secure the long-term objective of the Association, namely, the 
continuation and pref crvation of rail freight service on the old Rock Island, 
or "OKT", line. 

• The old "OKT' line will be substantially upgraded, enhancing rail operating 
efficiency, which should be reflected in more competitive rates. 

• The merger secures the long-tenn viability of the Herington to Whitewater 
portion ofthe old "OKT" line in Kansas and. in essence, nukes that former 
potential branch line a main line track under a merged system. 

• The merger has those economic benefits listed on the summary position 
statements developed by the railroads for the states of Oklahoma, Kansas, and 
Texas. 

Our Association was first asked to suppon the UT-KATY merger, which we did back in 
1 'î 6 Since we had a great track record and relationship with the KATY railroad system, our 
members had substantial reservations about dealing with a larger Class I rail line—the Union Pacific 
after that merger. I can report to ycu that notwithstanding recurrent issues that exist between any 
railroad and shipper, such as car supply, rates, and other service issues, w » have found the UT* to be 
(a) comn.i:ted to providing good service, and (b) receptive iO discussion, consideration, and 
resolution of shipper concerns. 

Based upon our Association's experience with the UT, our Board of Directors voted to 
support the merger at our annual meeting held in Oklahoma City this past February. We likewise 
urge the State of OklJioma to support that merger. 

Very truly yours, 

toMA, KAhfSAS /jffb TEXAS RAIL USERS ASSOCIATION 

-/ 
lames K Smith, "President 

JSS/cm 



Mr. Vemon A. Williams 
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cc: Stan Utting, Vice President 
Oklahoma, Kansas and Texas Rail Users Association 
c/o Tampa Cooperative Association 
P O Box 25 
Tampa, Kansas 67483 

Clifton Ruhrup, Secretary 
Oklahoma, Kansas and Texas Rail Users Association 
c/o The Dolese Company 
P. O Box 677 
Oklahoma City, Kansas 73101 

Barry Schroeder, Treasurer 
Oklahoma, Kansas and Texas Rail Users Association 
c/o Schroeder Grain 
P O Box 728 
£1 Reno, Oklahoma 73036 

J. Stan Sexton, Association Counsel 
Hampton, Royce, Engleman & Nelson, L.C. 
PO Box 1247 
Salina, Kansas 67402-1247 
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ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1100 NEW YORK AVENUE. N.W. 

WASHINGTON, D.C. 20005-3934 TELECOriER: •0900 

March 18, 1996 

VIA HAND DELiv^Y 
Honorable Vemon A. Williams, Secretary 
Surface Transportation Board 
Department of Transporcation 
Room 1324 
12th Street & Constitution Avenue, NW 
Washington. DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corporation, et ai-
Control and Merger— Southern Pacific Rail Corporation, et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned case are an original and twenty (20) copies of 
REPLY TO APPLICANTS' APPEAL FROM ALJ'S ORDER RESTRICTING APPLICANTS' DISCOVERY, 
designated NITL-8, DOW-9, KENN-9, WSTR-11. Also enclosed is a diskette formatted in 
WordPerfect 5.1 with a copy of the reply. 

cc: Restricted Service List 
ENCUKWRES 
1750-020 
3760-020 
3770-130 
0124-480 

Resf)ectfullv submitted 

Nicholas J. DuVIi£l\ael 
Frederic L. 'Wooif 
Jortn K. Maser, III 
Thomas W. Wilcox 
Jeifrcy O. Moreno 
DONELAN, CLEARY, WOOD ANT) MASER, P C. 
1100 New York .Ave., N.W. 
Suite 750 
Washington, D.C. 20005 

Attorneys for The National Industrial 
Transportation League 

The Dow Chemical Company 
Kennecott Energy Company 
Western Resources, Inc. 



NITL-8 
DOW-9 

KENN-9 
WSTR-11 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. ?2760 

UNION PACIHC CORPORATION, ET AL ~ 
CONTROL AND MERGER -

SOUTHERN PACIHC RAIL CORPORATION 

REPLY TO APPLICANTS' 
APPEAL FROM ALJ'S ORDER 

RESTRICTING APPLICANTS' DISCOVERY 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 
THE DOW CHEMICAL COMPANY 
KENNECOTT ENERGY COMPANY 

KENNECOTT UTAH COPPER CORPORATION 
WESTERN RESOURCES, INC. 

Nicholas J. DiMichael 
Frederic L. Wood 
John K. Maser, III 
Thomas W. Wilcox 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD AND MASER, P.C. 
1100 New York Ave., N.W. 
Suite 750 
Washington, D.C. 20005 

Attorneys for The National Industrial 
Transportation League 

The Dow Chemical Company 
Kennecott Energy Company 
Kennecott Utah Copper Corporation 
Western Resources, Inc. 

Due and dated: March 18, 1996 



BEFORETHE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION FACinC CORPORATION, ET AL -
CONTROL AND MERGER -

SOUTHERN PACmC RAIL CORPORATION 

REPLY TO APPLICANTS' APPEAL FROM ALJ'S ORDER 
RESTRICTING APPLICANTS' DISCOVERY 

submitted on behalf of 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 
THE DOW CHEMICAL COMPANY 
KENNECOTT ENERGY COMPANY 

WESTERN RESOURCES, INC. 

Comes now The National Industrial Transponaum League ("League"), the Dow 

Chemical Company ("Dow"), Kennecott Energy Company and Kennecott Utah Copper 

Corporation ("Kennecott"), and Westem Resources, Inc. (">Vestem"), and subinits this 

Reply to the Appeal of the Applicants from the order of Administrative Law Judge 

Jerome Nelson entered on March 8, 1996. 

The Applicants' appeal, the second filed in just three days by them, shouid be 

promptly denied. In his order of March 8, the AU, faced with numerous challenges filed 

by the League and other shipper and railroad parties to the extraordinarily wide and 

burdensome discovery filed by the Applicants precisely at a time designed to disrupt the 

preparation of the Intervenors' case in this proceeding, fashioned a balanced and 

thoughtful remedy. The ALJ reviewed - question by question - the numerous and 

largely "cookie cutter" interrogatories and document requests propounded by the 

Applicants to active parties in this case; assessed the burdens and the responsibilities 

placed upon the parties m the case for each question, and implemented a remedy 

designed to carefully balance the interests of the Intervenors and the Applicants. The 



ALJ conducted this exhaustive, question-by-question review of the Applicants' 

discovery after they themselves had flatly refused the ALJ's request to even (jisCMSS 

whether even a single question could be limited or deferred. 

Far from "preventing the Applicants from conducting timely discovery," as the 

Applicants argue in their Appeal (Appeal, p. 1), the ALJ permitted certain discovery 

propounded by the Applicants to go forward immediately; required other discovery to 

be answered immediately upon filing of the Intervenors' cases on March 29, 1996; and 

permitted an accelerated discovery process by the Applicants just after the filing of 

Intervenors' cases at the end of March. 

The ALJ thus properly exeicised the broad discretion given him by the Board in 

discovery matters iu this proceeding. Th.; Applicants therefore cannot and do not meet 

the high standard for interlocutory appeals of the orders of the ALJ in this case. 

Accordingly, his order should be affirmed. Indeed, failure to affinn his order would make 

it virtually impossible for the Intervenors to file evidence on March 29, as the procedural 

schedule now requires, and would result in a gross miscarriage of justice. 

L BACKGROUND 

At the outset, the League and the other shipper parties joining this Reply gtrgngly 

contest the accuracy of the "Background" set forth in the Applicants' Appeal. While 

some latitude is traditionally given to parties to set forth the procedural and substantive 

history of a question as they see fit consistent with their view of the case, the number 

and quality of self-serving characterizations in the "Background" section of the 

Applicants' Appeal appear to go substantially beyond the bounds of traditional practice. 

That "Background" is thus simply an extension of the Applicants' argument, and should 

not be relied upon by the B̂ nu-d in understanding the history and context of the 

question that was presented to the Administrative Law Judge. 



A. Events Leading Up the March 8 Discoverv Conference 

Late in the evening on February 26, 1996, the Applicants served on each of the 

approximately 35 active parties to this case, including the League and the other shipper 

parties joining this Reply, a set of Interrogatories and Requests for the Production of 

Documents. As far as the League and other parties joining this Reply can tell, the first 

Interrogatory and the first 22 of the Document Requests to each party in the case were, 

with the exception of the name of the party to whom the discovery was directed, 

exactly the same. Two other document requests in the series propounded to every party 

were also exactly the same. Thus, a total of 24 document requests did not vary in the 

slightest from pany to party, regardless of the identity of the party to whom the request 

was directed; the facts related to that party; or the interest of that party in the case. 

The number and substance of most of the remaining questions tended to be 

largely identical across "categories" of Intervenors. Thus, for example, all utilities and 

coal producers participating in the case received an additional number cf virtually 

identical questions beyond the 24 identical document requests directed to every party. 

Finally, there were a very few questions - generally just two or three of the series of 

approximately thirty document requests directed to most shipper parties^ - that were 

specific to a panicular party.2 A copy of the Applicants' discovery was served on the 

Administrative Law Judge, who thus became aware of the scope and extent of the 

Applicants' discovery as early as February 27, 1996. 

On March 4, 1996, the League and the other shipper parties joining in this Reply 

filed with the Applicants their Objections to the Applicants' discovery. These Objections 

1 Certain railroad parties apparendy received many more document requests. See AppUcants' 
Appeal, p. 4. 

2 For example, of the twenty-nine document requests directed to The Dow Chemical 
Companv. only two - Document Requests No. 25 (requesting information as to a build-in to a 
specified Dow' facility) and Document Request No. 27 (requesting information as to studies 
concemii.g water transportation to a specified Dow facility) were not the same as questions directed 
to some or all other parties. 



raised injividy^l objections to individual qiiesrions on the basis of relevance, 

burdensom.eness, vagueness, etc. To the best of undersigned counsel's knowledge, 

similar individualized objections were submitted by other parties to whom the 

Applicants' discovery was directed. These Objections were likewise served on the AU, 

who thus became aware as early as March 4 of the major problems with the discovery. 

Also on March 4, 1996, the Westem Shippers' Coalition ("WSC"), the League, and 

other paities filed with the A U letters complaining about the chilling effect that certain 

questions of the Applicants relating to communications with government officials were 

having on certain parties' communications with such persons, and that certain of the 

Applicants' questions implicated privileges relating to communications between parties 

with a common interest in the ca.5e. The Department of Justice, among other parties, 

raised similar concems. WSC, the League, and others asked the ALJ to address th«j 

issue of the chilling effect of certain of this discovery immediately. In a letter dated 

March 5, 1996, the Applicants replied. The matter was argued to the ALJ on March 6, 

1996, who declined to rule on the question on that day. 

By that time, however, WSC, the Tex-Mex Railroad, and Conrail had presented to 

the A U issues for resolution relating to the prematurity and burdensomeness of the 

Applicants' discovery as a whole. Specifically, these parties and others questioned 

whether any discovery by the Applicants should go forward prior to the filing of the 

Intervenors' cases on March 29, 1996. Since resolution of that question in favor of the 

Intervenors would have mooted tne questions raised by WSC regarding the chilling 

effect of certain questions, it was determined that issues related to the appropriateness of 

the discovery as a whole would be considered quickly. 

Accordingly, at the end of the discovery conference on March 6, the ALJ 

scheduled another discovery conference for March 8, 1996 to deal with the broader 

issues. It should be mentioned, however, that in the March 6 discovery conference, the 

ALJ noted with concem the very broad nature of the discovery propounded by the 
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Applicants. Transcript of March 6 discovery conference, p. 1852-53. Thus, by the eve 

of the March 8 discovery conference, all parties were on notice of the Intervenors'claims 

of burdensomeness, overbreadth, and the like, and were also aware that the ALJ was 

himself concemed about these matters and would be addressing them on March 8. 

On March 7, the League and the other shipper parties joining in this Reply sent a 

letter to the ALJ that presented their views as to the burden and overbreadth of the 

Applicant!.' discovery. That letter detailed the problems presented by the unvarying 

questions directed to very different parties; the broad scope of the Applicants' 

discovery; and the fact that while most of the discovery could have been propounded 

weeks before, it was delayed so that responses to this discovery would have been due 

just two weeks prior to the due date for Interveners' filings on March 29. In that letter, 

the League and other shipper parties joining in tliis reply noted that: 

The combination of the "cookie cutter" nature of the Applicants' 
discovery, its broad scope, and its pernicious timing plainly reveals 
what this discovery really is: nol an attempt to discover relevant 
facts, but a means to narass and unreasonably burden intervenors at 
a critical time in this proceeding. 

That March 7 letter specifically asked the ALJ to consider the burdensomeness of the 

Applicants' discovery in issuing a ruhng for the discovery conference scheduled for the 

next day March 8, 1996. 

Finally, on March 7, the Applicants sent a detailed letter to the A U in opposition 

to the position thit the discovery was premature and disclaiming any burden or 

overbreadth. 

B. The March 8 Discovery Conference and the AU's Ruling 

At the outset of the March 8 discovery conference. Administrative Law Judge 

Nelson indicated that he had read all of the papers that had been filed regarding the 

questions that were before him, and that he was prepared to make certain rulings. 

(Transcript ["Tr.'] ai 1888-89). At the very outset, he denied the Intervenors' arguments 
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that no discovery at all should be permitted. (Id. at 1919) However, he indicated that 

some of the Applicants' discovery was clearly premature and overbroad, particularly in 

view of the fact that it was being propounded before the Intervenors had filed any 

comments or taken any formal positions in the proceeding. (Id. at 1940-41,1944-45, 47) 

Accordingly, A U Nelson indicated that the discovery should be broken into two 

parts: some "that can manageably go on now that is sufficiendy specific that something 

can happen" (id. at 1943); and some discovery that would be subject to reformulation 

and resubmission in light of the Intervenors' actual filings on March 29, but would be 

subject to a very accelerated response by the Intervenors (id. at 1945-1947). He invited 

the parties to discuss among themselves what discovery should be answered now, and 

what should be delayed until after the March 29 filings but subject to an accelerated 

procedural schedule. (Id. at 1940-43, 1947-50). The AU then recessed the hearing to 

permit the discussions among the parties. (Id. at 1965) 

However, instead of constructively attempting to develop focused discovery that 

could begin immediately while leaving some discov ry for resubmission under an 

accelerated procedural schedule directly after the Intervenors' March 29 filing, the 

Applicants took the posirion that the ALJ's ruling should be ignored, and that ail 

discovery should go forward immediately. The Applicants' refusal to compromise in any 

way was then communicated to the judge. (Id. at 1966-67, 1969-71, 2065) (Transcript, 

p. 1969: "JUDGE NELSON: . . . "Are you prepared to make no agreement. Mr. 

Livingston?" MP. LIVINGSTON [counsel for Applijants]:.. . "We believe these are all 

proper discovery requests . . .") 

Since the Applicants were clearly not prepared to compromise in any way or tc 

offer the Judge any help at all with regard to the discovery (id. at 1969-71), for the 

balance of the hearing the ALJ proceeded question-by-question through the discovery 

propounded to Conrail. (Id. at 1971-2064) Since much of the discovery was the same 

to all of thr parties, the ALJ also held that his rulings as to Conrail should be applied to 
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^y all the other parties in the case that had received discovery requests from the Applicants. 

However, if there was any confusion as to "non-common" questions, he would be 

available to resolve the matter on the next business day. (Id. at 2025-28, 2063-67) 

As a general matter, the ALJ divided the discovery into two types, with three 

different response dates. The first type involved discovery questions that were 

sufficiendy focused to be aiiswered as formulated, either on March 12 (the original due 

date for the responses) or if the questions related to specific positions that the parties 

were to take in their filings on March 29, answers were to be due on April 1, the business 

day immediately following the filings. For each question that the ALJ held fell into this 

first type, he specified the appropriate response date (i.e., March 12 or April 1). The 

second type were questions that were broad and unfocused. For these questions, the 

ALJ required the Applicants to reformulate them in light of the actual filings on March 

29 and resubmit them to the Intervenors. These questions, the A U ruled, would be 

required to be answered by the Intervenors under a super-compressed schedule, by 

which answers were to be due just 7 days after they would be propounded, wiih 

discovery disputes adjudicated just two days later, and final production after 

adjudication of the disputes just four days after that. (Id. at 1945-47) 

On March 13. the Applicants filed their Appeal. 

E THE STANDARDS FCR APPEAL OF A DECISION OF THE ALJ ON 
DISCOVERY MATTERS IN THIS PROCEEDING ARE STRICT 

In Decision No. 6 in this proceeding, the Board reiterated what it has called the 

"stringent standard" goveming interlocutory appeals of Administrative Law Judge 

Nelson: "Such appeals are not favored; they will be granted only in exceptional 

circumstances to correct a clear error of judgment or to prevent manifest injustice." See. 

49 C.F.R. 1115.1(c). The agency has traditionally hewed closely to this rigorous 

standard. See, e.g.. Union Pacific Railroad Company and Missouri Pacific Railroad 

Company—Control—Chicago and North Western Transportation Company and 
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This exhaustive, question-by question review by the A U revealed much that was 

wanting in die Applicants' discovery. It gave the lie to the Applicants' proud claims 

that "these are all proper discovery requests." Even a cursory review of the record 

before Judge Nelson reveals that the Judge was cleariy correct that much of the 

Applicants' discovery was premature, and that much of it was burdensome. 

A. Manv of the Discoverv Requests bv the Applicants Were Extraordinarily 
Broad. Vaeue. and Burdensome 

Although it would be impossible in this Reply to detail the breadt'.i, vagueness 

and burdensomeness of all of die discovery questions propounded by the Applicants, 

even a sampling of the discovery reveals its objectionable nature. Such a sampling also 

reveals the hoUowness of the Applicants' bold claims that their discovery comprised 

only "categories of documents that should have been located at a few, limited places . . 

." (Appeal, p. 4); or diat the Applicants focused dieir requests "narrowly" on die issues 

in this proceeding (Appeal, p. 4): 

• The Document Requests to the National Industrial Transportation League 

encompassed not only documents in the possession of the League itself, 

but all documents in die possession of each and every one of die members 

of the League across die country relating to each and every one of the 

questions. As diis Board well knows, the League has over 600 shipper 

members located across the country, and indeed, in other countries as 

well.3 Instead of requesting documents from a "few, limited places." the 

Applicants discovery required the League to obtain information from 

hterally huncheds, and probably diousands, of sites across the country. 

3 Indeed, the Applicants appear serious about this point: in a March 13 letter to the ALJ, they 
have asked the AU to order die League (and many of the odier associations participating in this 
case) to obtain information requested in die discovery from its members, and failing that, to be 
pivciuded from filing evidence in this case. As the Board well knows, adoption of such a rale 
would have the effect of precluding the participation by the League in any adjudicatory proceeding 
before this Board. 
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• Document Request No. 26 to Dow required Dow to "produce Dow's files 

regarding transportation (including the transportation by non-rail modes) 

of all commodities that Dow has moved via LIP or SP since January 1, 

1993." Dow produces over 200 pioducts at a single plant in Texas; it has 

several plants around the country, and indeed has plants around the world. 

The question, by its terms, required Dow to determine what commodities 

had been shipped by the UP or SP since January 1, 1993, and then to 

produce all of its files from around the country and even around the world 

relating to the transportation of any and all of these commodities by any 

mode. Thus, under the terms of the question, if Chemical X had moved via 

^ the UP or SP at any time over the p̂ st three years, then the files 

conceming any truck movement of Chemical X from from anyv/here in the 

country would have had to have been produced. Indeed, if Chemical X 

had moved via UP or SP during the last three years, then the discovery on 

its face would have required Dow to produce its files on the transportation 

of this commodity from a plant located in a foreign country to a foreign 

customer. 

• The Applicants' massive discovery was directed to Westem Resources, 

Inc., even though Western will probably not be filing comments or 

evidence in this case at all on March 29, and will not be seeking 

conditions. 

• Document Request No. 28 to Dow requested Dow to produce "all 

documents relating to (a) the extent to which any particular 7-digit STCC 

Code widiin the STCC 28 or 29 ranges includes different commodities that 

are not substitutable in use . . ." This document request, by its terms, 

would have required Dow rot to search just its transportation files, but the 

files of all of its technical and research offices around the country and 
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indeed around the worid to see which of the literally hundreds of 

commodities that fall within STCC numbers 28 and 29 might be 

"substitutable in use' with any other of the hun,ireds of commodities 

within these STCC numbers. "Substitutable," of course, was not defined 

by the Applicants. Again, far from requesting documents diat would be 

located at a "few, limited places," die Applicants' discovery would have 

entailed a massive burden of perhaps hundreds of diousands of technical 

documents from a large and undetermined number of locations.'* 

The Applicants' Document Request No. 10 to the League broadly and 

vaguely requested studies or analyses from the League "and its members . 

. . relating to competition between single-line and interline rail 

transportation." If this is an example of a request diat has been "focus[ed] 

more narrowly than [it] otherwise could have been . . ." (Appeal, p. 4), the 

League would be interested in seeing how the Applicants might word a 

truly broad document request. By its terms, the document request is not 

limited to documents relating to die UP or SP, or even any of die railroads 

participating in this case. 

Indeed, die Applicants' Appeal appears to concede that much of their discovery, 

on its face, did appear to be burdensome and broad when they noted that "what may 

seem like a broad or burdensome request may really be quite narrow when directed to a 

specific party." (Appeal, p. 18) Their "explanation" for die facial overbreadth of their 

inquiries rings hollow: broad questions asked of the Applicants, they claim, are 

burdensome because of the "massive preparation that went into die merger," while 

similar broad claims asked by Applicants of the Intervenors are not, allegedly because 

"fewer individuals" or "more easily identifiable locations" will be involved. But as 

shown above, this "distinction" is nonsense: document requests that seek all of Dow's 

The same question was posed to Kennecott, and it suffers from the same infirmities. 
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"files regarding the transportation '̂ incLiding the tiansportation by non-rail modes) of all 

commodities that Dow has moved . . ." via UP or SP for the last diree years, or that seek 

information from each and every one of over 600 shippers that are members of the 

League hardly involve "few individuals" or "easily identifiable locations." 

B. Much of the Applicants' Discoverv Does Not Meet the Test of Relevancy. 
Since It is Not Directed to .An Issue That .\ Particular Partv Will Raise in 
the Case 

At page 9 of their Appeal, the Applicants claim that in framing their discovery 

requests, they "sought discovery from active parties to this case on matters related to 

Applicants' merger application that have been placed at issue by the various parties to 

their discovery requests to Applicants." But this is not correct: or rather, it is correct 

only in the most disingenuous way. As noted above, twenty four of the approximately 

30 document requests were exacdv tht same to every partv to whom discoverv was 

directed. In other words, if Qng. party raised an issue in discovery regarding a particular 

matter, the Applicants directed broad and unfocused discovery on every party on that 

same matter. Thus, if Intervenor "A" had asked a question in discovery conceming 

matter "X", then die Applicants asked Intervenors 'B", "C", "D", "E", "F', "G" etc. 

to produce all documents related to that matter, even though none of the latter 

intervenors had raised any questions regarding the mattt •. A few examples will show 

the overbreadth of the Apphcants' approach: 

• The Applicants asked Dow to produce all documents related to the Utah 

Railway Settiement Agreement, (Document Request No. 7 to Dow), even 

though Dow has made ciear during the course of this proceeding diat it is 

interested in competitive issues related to a single chemical plant on the 

Texas Gulf Coast. 

• The Applicants asked for the production of "all documents in the 

possession of the NIT League oi its members" relating to the IC Settlement 
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Agreement" (Document Request No. 6 to the League) even though the 

League has not raised any issue on this matter during the course of this 

proceeding. 

• The Applicants asked Kennecott for all studies, etc. related to "the benefits 

of any prior rail merger or rail mergers generally" (Document Request No. 

11 to Kennecott) even though Kennecott has never raised any question 

regarding prior rail mergers during this proceeding. 

• The Applicants asked Westem to produce all studies, etc. "relating to 

collusion among competing railroads or the risk thereof (Document 

Request No. 24 to Westem), even though Westem has raised no such 

issue, and even though Westem is not going to seek conditions in this 

proceeding at all. 

The "cookie cutter" nature of the Applicants' discovery also frequently 

produced questions that were inexplicable in the context of the party to whom they 

were directed. For example, Kennecott Utah Copper Corporation and Kennecott 

Energy Company, a copper producer and coal producer respectively, were asked to 

"produce all filings made with state utility commissions or state regulatory agencies that 

discuss sources of fuel." See, Document Request No. 29 to Kennecott Utah Copper 

Corporation and Kennecott Energy. While this question might make sense when 

directed to a utility that has "sources of fuel" for die generation of its electricity, it makes 

no sense in the context of a copper producer and a coal producer, whose "sources of 

fuel" for conducting copper or coal mining operations do not appear to be at issue in this 

case and whose "sources of fuel" are not in any event generally regulated by a "state 

utiUty commission."5 

5 Another example of tlie blatantly generic nature of the discovery that led to simple errors is 
Document Request No. 23 to Westem, which is directed to "Westem Resources or its members." 
even though Westem is not an association, and has no "members." 
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Relevance to a case cannot be claimed "in the air." It must be related to a claim 

that a particular party might make. Otherwise, discovery as to that party becomes 

unduly burdensome. The Applicants' discovery was infected from the start with intemal 

contradictions, overbreadth, vagueness and burdensomeness that the ALJ quickly 

uncovered as he proceeded question-by-question through the discovery. The primary 

sourc of this infection was the Applicants' failure to focus much of their discovery 

upon issues related to the factual situations of individual parties, but simply "broadcast" 

discovery to the world. 

C. The Real Purpose ofthe Applicants' Discovery Was To Harass and Burden 
Intervenors At a Critical Time in this Proceeding 

The oddities, overbreadth and burden of the Applicants' discovery cannot be 

explained by simply the press of time or by a misunderstanding of the issues. As noted 

above, most of the discovery propounded had litde to do with particularized claims of a 

party: most of the discovery was made up of "cookie cutter" questions directed to 

every active party in the case. Indeed, given the fact that so much of it was not 

connected to the particular claims of any particular party, it seems clear that much of this 

discovery could have been propounded weeks, if not months, before. 

The key to this discovery is not just in its overbreadth, vagueness, and 

burdensomeness, but in its timing. The discovery was propounded in virtually the last 

hour before the agreed-to "blackout" period under the Discovery Guidelines for written 

discovery. Answers would have been due on March 12, 1996, or just two weeks before 

the Intervenors' comments and evidence are due to be filed. The discovery was clearly 

intended to divert the attention of the Intervenors from that important task. The Board 

should also take note of the timing of this discovery in evaluating the overall burden. 
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IV. THE ALJ CAREFULLY EVALUA TEP THE BURDENS OF THE DISCO'VERY 
AND THE NEED FOR THE DISCOVEF Y IN FASHIONING A PROGRAM THAT 
WOULD BALANCE THE NEEDS OF ALL THE PARTIES. 

Faced widi die Applicants' "hard line" approach and dieir refusal to compromise 

or even discuss potential areas where the discovery propounded by diem could be made 

more focused, and faced with the evident overbreadth, burdensomeness and lack of 

connection to die conditions to be sought be individual parties, the AU's question-by-

question review of the Applicants' discovery correctiy evaluated the requests and 

carefully balanced the interests of the parties. 

First of all, die AU ruled diat some discovery could go forward immediately. That 

discovery was the result of the question-by-question inquiry of die ALJ in which he 

determined diat diose questions were sufficiendy focused and relevant so as to permit 

answers either immediately (i.e., as of March 12), or immediately upon the filing of 

comments, if such questions were directed to the content and scope of die comments to 

be filed. Odier discovery - diat which was broad, vague and unfocused (see, e.g.. 

Document Request No. 10, requesting all studies, etc. "relating to competition between 

single-line and interline rail transportation") - would be subject to reformulation and 

resubmittal imder a super-compressed procedural schedule after the filing of comments 

on April 1. 

Such an arrangement appropriately balanced the interests of the Applicants to 

obtain relevant discovery in a timely manner, and die interests of die Intervenors to 

appropriately avoid burdensome, vague and unfocused discovery that was unrelated to 

die actual claims diat diey might make in the proceeding. Far from "los[ing] sight of die 

fundamental fact that Applicants are entitled to discovery from parties in order to 

develop their own case," as the Applicants broadly and unjustifiably charge in their 

Appeal (p. 23), die ALJ acted according to die highest standards in diis complex and 

extraordinarily difficult case. 
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The most baseless charge of all is that Judge Nelson had no "consistent, 

discemible basis" for his decisions. (Appeal, p. 16, et. seq) Throughout the question-by-

question review, the ALJ consistently evaluated (a) the burdensomeness of the 

individual question; (b) the specificity of the question posed; and, (c) the connection of 

the question to the conditions that might be sought by individual parties on March 29. 

Specific, non-burdensome inquiries that did not depend on the content of conditions to 

be sought were required to be answered immediately; specific, non-burdensome 

questions that were closely linked to the content of conditions to be sought were to be 

answered on April 1; and generalized, burdensome inquiries related only broadly to the 

issues in the case were required to be reformulated, resubmitted and answered under a 

super-compressed procedural schedule beginning on April 1. 

V. THE AU'S DECISION DOES NOT DEPRIVE THE APPLICANTS OF THEIR 
ABILITY TO CONT)UCT MEANINGFUL DISCOVERY 

As discussed above, the AU's decision does noi deprive the Applicants of the 

ability to conduct meaningful discovery: indeed, it permits them to receive some 

responses immediately, and to receive responses to discovery propounded after April 1 

even more quickly than the original procedural schedule permits. 

There is, indeed, one complete answer to the Applicants' contention that Judge 

Nelson's March 8 decisions denies them the ability to conduct meaningful discovery. 

Specifically, in the proceeding involving the merger of the Burlington Northem Railway 

Company and the Atchison. Topeka and Santa Fe Railway Company, counsel for the 

Applicants in that case did not even F ILE discovery on the Interveners in that case until 

AFTER the Intervenors had filed comments and sought conditions before the Interstate 

Commerce Commission. Yet, the BN and the ATSF appeared to be able to present -

judging bv the ICC's decision approving the merger -- a compelling case to the agency. 

The Applicants' problem in this case is not, as they now charge, that they will be unable 

to conduct meaningful discovery under the ALJ's March 8 ruling. Rather, thev have 
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belatedly "discovered" that the proposed merger indeed raises serious anticompetitive 

issues, and they are attempting to find additional time in QTĉ er to shore up an 

increasingly difficult case to sustain. They cannot have it bodt ways: to obtain all of die 

benefits of an accelerated procedural schedule on the basis of the success of die BN/SF 

merger schedule, but to request time diat die Applicants in die BN/SF merger never had 

in order to benefit their own cause. 

The Applicants' appeal should be denied. 

Respectfully submitted. 

March 18,1996 

Nicholas J. Dil 
Frederic L. Wc 
John K. Maser, III 
Thomas W. Wilcox 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD AND MASER, P.C. 
1100 New York Ave., N.W. 
Suite 750 
Washington, D.C. 20005 

Attorneys for The Natioruil Industrial 
Transportation League 

The Dow Chemical Company 
Kennecott Energy Company 
Kennecott Utah Copper Corporation 
Western Resources, Inc. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD '.jŜ  

Finance Docket No. .̂ 2760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAlt:fteAB-*COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO CRANDE WESTERN RAILROAD COMPANY 

REPLY OF THE SOCIETY OF THE PLASTICS INDUSTRY, INC. 
AND UNION CARBIDE CORPORA.TION TO APPLICANTS' 

APPEAL FROM ALJ'S ORDER RESTRICTING APPLICANTS' DISCOVERY 

The Society of the Plastics Industry, Inc. ("SPI") and Union 

Carbide Corporation ("Union Carbide"), by and through t h e i r 

under.-igned counsel, submit the fo l l o w i n g Reply to the Appeal of 

Union Pac i f i c Corporation ("UPC"), Union P a c i f i c Railroad Company 

("UPPR"), Missouri P a c i f i c Railroad Company ("MPRR"), Southern 

Pa c i f i c P a i l Corporation ("SPR"), Southern P a c i f i c Transportation 

Company ("SPT"), St. Louis Southwestern Railway Company ("SSW"), 

SPCSL Corp. ("SPCL") and The Denver and Rio Grande Western 

Railroad Company ("DRGW") (hereinafter r e f e r r e d to c o l l e c t i v e l y 

as "Applicants") from the order of Administrative Law Judge 

Jerome Nelson, entered o r a l l y at the March 8, 1996 discovery 

hearing i n t h i s proceeding ("Hearing"). 



I . PRELIMINARY STATEMENT 

This appeal concerns Applicants' discovery ( i n t e r r o g a t o r i e s 

and docum.ent requests) served on and a f t e r February 26, 1996 on 

numerous i n t e r e s t e d p a r t i e s , many of whom, including SPI and 

Union Carbide, have p a r t i c i p a t e d i n the deposition and discovery 

process of a means of t e s t i n g the merger app l i c a t i o n i n order to 

ascertain i-heir p o s i t i o n , i f any, i n t h i s proceeding. Conrail, 

one of the non-Applicants, i n i t i a l l y responded to the discovery 

with a motion f o r a pr o t e c t i v e order ("Motion") on the ground 

that the discovery was premature insofar as Conrail had not yet 

f i l e d i t s substantive submission i n t h i s proceeding. Conrail 

based i t s Motion, among other grounds, on ICC Decision No. 1 

entered i n t h i s proceeding which c l e a r l y contemplates 

commencement of any discovery by Applicants only a f t e r the issues 

have been joined through the f i l i n g of the non-Applicants' 

substantive submissions. In relevant part, the Decision states: 

Discovery on responsive and inconsistent applications, 
comments, protests, and requests f o r conditions s h a l l begin 
immediately upon t h e i r f i l i n g . 

ICC Decision No. 1, at 4 (August 24, 1995) (emphasis added) 

- Decision No. 6 repeats t h i s language at p. 16, but references 
only discovery on responsive and inconsistent applications. There 
i s no explanation that the Board was changing i t s p o s i t i o n from 
that set f o r t h i n Decision No. 1, nor i s there any reason to a f f o r d 
Applicants more li b e r . - i l discovery against p o t e n t i a l l y commenting 
part i e s than against p a r t i e s f i l i n g responsive and inconsistent 
applications. 
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At the March 8 Hearing, Judge Nelson heard o r a l argument on 

Conrail's Motion.^ Although Judge Nelson ruled that Applicants' 

could serve discovery, he also ruled that the vast m a j o r i t y of 

the discovery must be reformulated and better focused i n the 

"context of parcicuJ.ar positions taken by p a r t i c u l a r p a r t i e s who 

e i t h e r are f i l i n g other applications . . . or pressing requests 

f o r conditions." See Hearing Transcript ("Tr."), p. 1944 

attached as Exhibit A to Applicants' Appeal. 

Af t e r an exacting two-and-one-half hour interrogatory-by-

i n t e r r o g a t o r y and request-by-request analysis w i t h respect to the 

scope of a l l of the Applicants' discovery served upon Conrail, 

see Tr., pp. 1971-2047, Judge Nelson ordered: 

1) Certain Applicants' discovery i s to be answered "as i s " 
by March 12, 1996, that i s , i n the ordinary course as 
set out i n the Discovery Guidelines; 

2) Other Applicants' discovery to be answered when (and 
i f ) the party f i l e s i t s submission on March 29, 1996; 
and 

3) The remainder, and the overwhelming ma j o r i t y , of the 
discovery may be reformulated and then re-served, i f 
necessary, a f t e r March 29, 1996. 

=' Before r u l i n g on the Motion, however. Judge Nelsen inquired 
whether there were other p a r t i e s which had joined the Motion. 
Counsel f o r SPI and Union Carbide informed the Court that both SPI 
and Union Carbide had f i l e d objections to the Applicants' discovery 
requests on "prematurity" grounds i n SPI-7 and UCC-4, respectively. 
Judge Nelson thereupon included SPI and Union Carbide as p a r t i e s 
" j o i n i n g " Conrail's Motion. See Hearing Transcript, pp. 1950-56. 
As a r e s u l t , r u l i n g s applicable to the i n t e r r o g a t o r i e s and document 
requests served upon Conrail wculd apply to the i n t e r r o g a t o r i e s and 
document requests served up-n SPI and Union Carbide to the extent 
they are i d e n t i c a l . 
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The obvious t h r u s t behind Judge Nelson's r u l i n g s was, based on 

considerations of p r i v i l e g e , relevance and burden -- which have 

governed Judge Nelson's r u l i n g s on discovery propounded to 

Applicants, that each deferred request should be evaluated i n 

l i g h t of each p a r t i c u l a r party's position on the merger, and i f 

s t i l l appropriate, re-formed and better focused. 

I t i s r e s p e c t f u l l y submitted that Applicants' p u r s u i t 

discovery, and t h e i r dispute over Judge Nelson's r u l i n g s , does 

not concern discovery of evidence bearing upon the record before 

the Board i n t h i s proceeding. Contrary to Applicants' 

representations that the discovery i s neither burdensome nor 

i r r e l e v a n t . Appeal at pp. 4 and 6, a review of Applicants' 

discovery propounded to more than 30 parties evidences that the 

discovery indeed i s both burdensome and i r r e l e v a n t . - As to 

relevance, what possible knowledge could Applicants expect that 

SPI and Union Carbide could have with regard to Applicants' 

settlement agreements w i t h the Utah Railway and the I l l i n o i s 

Central Railroad (Document Production Request Nos. 6 and 7); and 

- Applicants make the preposterous claim that t h e i r discovery 
"would be relevant even i f Conrail f i l e d nothing f u r t h e r i n t h i s 
proceeding." Appeal at p. 6. The thrust of t h i s argument i s 
that the discovery conducted by Conrail and otners i n and of 
i t s e l f makes Applicants' discovery relevant. This i s nonsense: 
evidence i s submitted i n t o the record before the Board only by 
submission by a party i n i t s evidentiary f i l i n g , e.g., the 
comments and pos i t i o n s to be f i l e d on March 29. See 49 C.F.R. 
§ 1114.28. While the Discovery Guidelines were formulated to 
avoid d u p l i c a t i v e requests upon Applicants by conducting 
discovery i n an open fashion among active p a r t i e s , that does not 
conversely make each and every party responsible f o r the issues 
raised by each and every party through t h e i r discovery. 



why would SPI or Union Carbide have an i n t e r e s t i n the Utah 

Railway settlement? S i m i l a r l y , i t i s d i f f i c u l t to recognize the 

relevance of statements being made to others about the merger, 

outside of the record i n t h i s proceeding. Applicants twice c i t e 

Judge Nelson's comment that they "are enti*-led to show the Board 

that you go around the country making statements that you cannot 

k up." Appeal at pp. 11 and 22, n. 13. I t i s inconceivable 

that Applicants w i l l endeavor to rebut, i n t h e i r A p r i l 29 f i l i n g , 

allegations which are not i n the ?'ecord, or should they attempt 

to do so, that the Board would f i n d such an argument to be 

relevant to any issue of decisional s i g n i f i c a n c e . 

As to burden. Applicants demand documentation i n t h e i r 

discovery directed to SPI not only frotii SPI, which has entered an 

appearaice i n t h i s proceeding, but also from "any member of SPI" 

(Document Production Request Nos. 2-21, 23-24, 26-29). 

Necessarily, there are inherent issues w i t h regard t c the scope 

of these discovery requests; however, i n that SPI i s an 

association of approximately 2,000-member companies, there i s no 

question but that the discovery i s , i n any sense of the term, 

burdensome.-

-' Ignoring t h e i r c a l l f o r document production from SPI's 
approximately 2,000 members, Applicants argue that while a request 
to them to produce " ' a l l documents r e l a t e d to the UP/SP merger' 
would be an exceedingly broad request ... To ask s i m i l a r requests 
of p a r t i e s opposing the merger i s very d i f f e r e n t because work done 
i n opposition to the merger w i l l very l i k e l y be confined to fewer 
i n d i v i d u a l s or more e a s i l y i d e n t i f i a b l e l o c a t i o n s . " Appeal at 
p. 18 . 



Applicants argue that they "sought discovery from active 

p a r t i e s to t h i s case on matters r e l a t e d to Applicants' merger 

applications that have been placed at issue by the various 

p a r t i e s through t h e i r discovery requests to Applicants, 

depositions of Applicants' witnesses, f i l i n g s w i t h the Board, and 

public statements." Appeal at 9-10. This gloss does not 

withstand scrutiny. The issues r e l a t i n g to the merger have been 

placed i n contention by the merger a p p l i c a t i o n i t s e l f ; the 

discovery and deposition testimony seek only to t e s t the v e r a c i t y 

of Applicants' witnesses, the completeness of t h e i r analysis, and 

t h e i r conclusions. Even accepting applicants' contention, 

arguendo, query the relevance of discovery addressed to SPI and 

Union Carbide r e l a t i n g to issues such as the Utah Railroad and 

I l l i n o i s Central settlements, c o l l u s i o n among r a i l r o a d s , and 

numerous other areas upon which SPI and Union Carbide have never 

addressed i n t h e i r discovery or deposition questioning. 

Applicants' discovery i s not about developing relevant 

information p e r t a i n i n g to the record to be considered by the 

Board. As r e f l e c t e d above, t h e i r argument that they awaited the 

l a s t day before the onset of the "quiet period" t o serve 

discovery i n order t o be "able to focus requests" i s pure 

poppycock: Applicants engaged i n as broad-brush and burdensome 

discovery as they could contemplate. Review by the Board of the 

discovery issued by Applicants to 34 p a r t i e s w i l l r a p i d l y 

convince the Board t h a t i f Applicants t r u l y expected to receive 



responsive information from other p a r t i e s , that taking i n t o 

account the response time f o r the discovery requests- and the 

time needed by applicants to review and evaluate the massive 

amount of data requested would preclude incorporation of said 

discovery i n t o the Applicants' A p r i l 29 r e b u t t a l submission. 

The true purpose of Applicants' discovery i s to harass and 

impede in t e r e s t e d p a r t i e s during t h e i r time f o r preparation of 

t h e i r comments and evidence to the Board.- Not only the 

substance of the discovery but the timing could not make t h i s 

clearer. Both the timing, i . e . , awaiting the l i t e r a l " l a s t 

hour"-' to push the discovery out the door, and the broad scope 

of t h i s discovery, which i s not p a r t i c u l a r l y t a i l o r e d but rather 

e n t a i l s 24 common document production requests (Appeal at p. 16), 

demonstrate Applicants' motive and purpose. The l i n e up of 

par t i e s i n t e r e s t e d i n the merger a p p l i c a t i o n began to emerge i n 

September w i t h the f i l i n g by SPI and other p a r t i e s of comments on 

the proposed procedural schedule. I t f u r t h e r was flushed out at 

- As r e f l e c t e d i n Applicants' responses to i n t e r r o g a t o r i e s and 
document production requests, a substantive response may be that 
information w i l l be provided; and the actual -information may not 
follow u n t i l several weeks or more than a month l a t e r . 

- A board r u l i n g granting Applicants' r e j u e ^ t w i l l only engender 
more hearings and more d i s r u p t i o n of p a r t i e s ' time f o r preparation 
of t h e i r substantive submissions on the m.erger by v i r t u e that, as 
recognized by Judge Nelson i n his r u l i n g s , there are substantive 
issues of p r i v i l e g e , burden and r-levance w i t h regard to many of 
the i n t e r r o g a t o r i e s , which w i l l need to be addressed f o r each of 
the p a r t i e s . 

- See, i n f r a at Section I I . B . 



the i n i t i a l discovery conference held on December 1 and the 

compilation of the r e s t r i c t e d service l i s t flowing from that 

discovery conference.-' There was absolutely no reason to defer 

discovery u n t i l the very l a s t minute except to d i v e r t a t t e n t i o n 

of the active p a r t i e s from preparation cf t h e i r comments and 

evidence to the Board through responding to the discovery, 

appearances before Judge Nelson at discovery conferences and 

responding to pleadings such .-s t h i s f i l e d w i t h the Board. 

P a r t i c u l a r l y t e l l i n g as to the importance of t h i s discovery 

to Applicants i s the convergence of the factors of ( i ) the 

timing, including t h e i r a b i l i t y to receive, digest and u t i l i z e 

the discovery responses, ( i i ) the scope, and ( i i i ) t h a t 

regardless of whether they are to receive any information, what 

information they receive, or when they receive i t . Applicants 

"intend to proceed under the schedule" and f i l e t h e i r r e b u t t a l on 

A p r i l 29. Appeal at 24-25. Were Applicants serious about 

developing f a c t u a l information from the p a r t i e s , they would have 

begun the discovery process f a r e a r l i e r , to allow s u f f i c i e n t time 

to resolve disput'='s and to obtain and evaluate information 

received i n s i m i l a r fashion that SPI and other p a r t i e s i n i t i a t e d 

t h e i r discovery s h o r t l y f o l l o w i n g the f i l i n g of the merger 

a p p l i c a t i o n . 

2'' Union Carbide f i l e d i t s Notice of Intent to P a r t i c i p a t e on 
December 4, 1995. 



I n a d d i t i o n to che obvious bad f a i t h of Applicants i n 

engaging i n t h i s charade, SPI and Union Carbide oppose 

Applicants' Appeal on three s p e c i f i c grounds. F i r s t , i t i s 

r e s p e c t f u l l y submitted that Judge Nelson erred i n denying the 

prematurity objection. Thus, any discovery accorded to 

Applicants exceeds that to which they are e n t i t l e d u n t i l comments 

are f i l e d and facts are placed i n t o contention on March 29. 

Second, i f Applicants' discovery was not premature. Judge 

Nelson's r u l i n g s exemplify the proper exercise of his d i s c r e t i o n . 

Third, SPI and Union Carbide oppose Applicants' Appeal to the 

extent Applicants seek any a d d i t i o n a l discovery responses from 

SPI and Union Carbide by v i r t u e that Applicants' discovery 

requests are barred due to having been served a f t e r che discovery 

c u t - o f f . 

I I . ARGtJMENT 

A. Judge Nelson's Ruling Was Well Within His Discretion, 
I f Applicants' Discovery Was Not Premature. 

Applicants claim that Judge Nelson's decision to r e s t r i c t 

some of Applicants' discovery was a "clear er r o r of judgment" and 

demand an order from the Surface Transportation Board that " a l l 

p a r t i e s respond to a l l of Applicants' requests i n two business 

days." See Applicants' Appeal, p. 25. This p o s i t i o n i s without 

merit. 

The Commission vested Judge Nelson with broad d i s c r e t i o n to 

r u l e on discovery issues, and i t unquestionably intended that he 



would manage the discovery process to e f f e c t an e f f i c i e n t 

compilation of the record i n t h i s proceeding, see Decisions No. 4 

[assignment to J. Nelson] and 10 and 11 [denials of postponement 

cf the procedural dates]. Accordingly, Judge Nelson has broad 

d i s c r e t i o n i n handling discovery matters; and his decision to 

allow or deny discovery i s reviewable only t o r an abuse of such 

d i s c r e t i o n . See Brune v. I.R.S.. 861 F.2d 1284, 1288 (C.A.D.C. 

1988). Furthermore, appellate bodies -- i n which capacity the 

Board now s i t s , when reviewing the t r i a l judge's discovery 

orders, s h a l l reverse such orders only i f they are c l e a r l y 

unreasonable. See In re Sealed Case. 856 F.2d 268, 271 (C.A.D.C. 

1988) . 

E f f e c t i v e l y , as the t r a n s c r i p t of the March 8 Discovery 

Conference r e f l e c t s . Judge Nelson reviewed the common 

interr o g a t o r y and 24-document production requests, i n d e t a i l , as 

we l l as the a d d i t i o n a l discovery propounded to Conrail. In 

essence. Judge Nelson ruled on each request from the perspective 

of p r i v i l e g e , burden and relevance, insofar as those 

considerations can be determined given that there are no adverse 

positions yet f i l e d w i t h the Board. Judge Nelson has ruled 

numerous times since e a r l y December with regard to discovery 

propounded against Applicants on these same, t r a d i t i o n a l 

discovery considerations. Any review of Judge Nelson's r u l i n g 

must consider the discovery requests one-by-one i n order to f i n d 

that he has abused his d i s c r e t i o n i n his p a r t i c u l a r r u l i n g s , and 
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Applicants have f a i l e d to bring such a showing before the Board 

f o r determination. 

Applicants argue that Judge Nelson had no d i s c r e t i o n other 

than to order the non-Applicants to respond to a l l of Applicants' 

discovery by March 12, 1996, w i t h i n two business days of the 

Hearing. Applicants' a t t i t u d e and the tenor of t h e i r appeal i s 

that the non-Applicants deserve whatever discovery they are 

g e t t i n g because Applicants have already had to respond to 

discovery. As Applicants put i t , they have given p a r t i e s "three 

months of clear s a i l i n g " while they themselves were "subjected to 

a massive discovery campaign." Appeal at p. 3. Applicants, 

however, have overlooked a c r i t i c a l element d i s t i n g u i s h i n g t h e i r 

last-minute discovery onslaught from the non-Applicants' p r i o r 

discovery requests. 

The purpose f o r discovery i n any proceeding i s to e l i c i t 

f acts concerning a party's legal p o s i t i o n . Indeed, i n t h i s 

proceeding discovery proceeded only a f t e r Applicants f i l e d t h e i r 

a p p l i c a t i o n f o r merger of the Union Pac i f i c and the Southern 

P a c i f i c - The same j u s t i f i c a t i o n exists f o r Judge Nelson's 

decision to defer Applicants' discovery u n t i l a f t e r the non-

-' Applicants themselves vehemently objected to the timing of 
Kansas City Southern's ("KCS") discovery requests propounded p r i o r 
to the Applicants' submission of t h e i r merger a p p l i c a t i o n . See 
Applicants' November 15, 1995 l e t t e r from Arvid E. Roach, I I , Esq. 
to Hon. Jerome Nelson, appended as Exhibit A. In that l e t t e r . 
Applicants objected t o KCS's p r e - f i l i n g discovery request as 
"unprecedented, " and they f u r t h e r protested that "KCS must be aware 
that i t has interposed these discovery requests at the most 
c r i t i c a l juncture i n the application process." I d . 
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Applicants f i l e t h e i r f i r s t substantive submissions. For 

instance. Applicants emphasize the claim that they need to know 

r i g h t away abcut the "effectiveness of crackage r i g h t s " or 

"possible b u i l d - i n s " or "other p a r t i e s ' own analyses of the 

impact of the proposed merger." See Applicants' Appeal, pp. 10-

11. At most, however, these document requests are based on 

nothing more than p r i o r discovery propounded by various non-

Applicants, and thus give r i s e to no more than pure speculation 

as to a p a r t i c u l a r party's p o s i t i o n . Indeed, since non-

Applicants have not yet taken a formal p o s i t i o n i n t h i s 

proceeding, these discovery requests, by d e f i n i t i o n , cannot be 

reasonably calculated to lead to admissible evidence. I t i s 

e n t i r e l y possible t h a t c e r t a i n non-Applicants w i l l take no 

p o s i t i o n or w i l l take a p o s i t i o n i n t h i s proceeding on March 29, 

1996, that has nothing to do with the subject matter of the 

discovery requests t h a t are the subject of t h i s appeal. In other 

words, the requests could be moot by March 29, 1996. In any 

case, barring a p o s i t i o n of record, there i s no basis to 

e s t a b l i s h that the discovery i s l i k e l y to produce any information 

relevant to an issue before the Board. 

B. Applicants Are Not E n t i t l e d to Responses to 

Their Discoverv Since I t Was Not Timely Served. 

In the a l t e r n a t i v e , with respect s p e c i f i c a l l y to SPI 

and Union Carbide, Judge Nelson d i d not abuse his d i s c r e t i o n i n 

l i m i t i n g Applicants' discovery since the discovery which i s the 
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subject of t h i s appeal was served on SPI and Union Carbide during 

the "quiet period" and therefore i s barred by H 5 of the 

Discove.rv guidelines. 

Contrary to Applicants' repeated assertions that they served 

t h e i r discovery on February 26, the l a s t day before onset of the 

quiet period. Applicants discovery was served, by messenger to 

counsel f o r SPI and Union Carbide, on the morning of Tuesday, 

February 27, 1996. See A f f i d a v i t of Barbara E. F i t z p a t r i c k 

attached hereto as E x h i b i t B. Applicants' discovery to SPI and 

Union Carbide thus i s barred by H 5 of the Discovery Guidelines 

entered i n t h i s proceeding on December 7, 1995: "No w r i t t e n 

discovery requests s h a l l be served a f t e r February 26, 1995 ( s i c ) , 

through March 29, 1995 ( s i c ) . " 

The Discovery Guidelines s p e c i f i c a l l y require that service 

s h a l l be " i n the most expeditious manner possible, by hand 

delivery i n the Washington, D.C. area and overnight mail outside 

the Washington, D.C. area, or by facsimile."^' See Discovery 

Guidelines, Ij 1. There can be no question but that the 

requirement f o r hand service means that d e l i v e r y must, i n f a c t , 

be effected on the date of service. This i s not a "dispatch" 

r u l e where d e l i v e r y to a courier service at any time during the 

—' The quoted t e x t i s ambiguous with regard to facsimile service, 
i n that i t i s not clear whether the facsimile applies to service 
outside of Washington, D.C, or to service both w i t h i n and outside 
of the Washington, D.C. area. In any event, there was no facsimile 
service upon counsel f o r SPI and Union Carbide, and no a l l e g a t i o n 
that facsimile service had been effected. 

- 13 -



day or night s u f f i c e s ; rather, the ru l e requires that notice must 

be received by the party on the day of service, other than f o r 

p a r t i e s outside of Washington, D.C. wherein receipt the f o l l o w i n g 

day i s acceptable. This i s no d i f f e r e n t than the Board's f i l i n g 

requirements, 49 C.F.R. § 1104.6, wherein documents are timely 

f i l e d only i f they are received at the Board on the due date. 

"The day of receipt at the [Board], not the date of deposit i n 

the m.-^il, determines the timeliness of f i l i n g . " The only 

exception to timely receipt i s a f i l i n g e f f e c t e d through an 

express mail service w i t h overnight d e l i v e r y service to 

Washington, D.C. where the documents were tendered to the service 

i n ample time f o r ti m e l y receipt by the Board.-

Clearly, the burden i s upon the party e f f e c t i n g service to 

ensure timely r e c e i p t . In t h i s instance, by Applicants' own 

admission, the attempted service was made by dispatch " a f t e r 

working hours, a f t e r close of business hours." Tr. at 1962. 

Applicants claim that i t was 'quite possible that the messenger 

delivered i t and they're i n a b u i l d i n g that wasn't open or, f o r 

some other reason, they weren't there to take service ...." 

Id.-' This, however, i s no d i f f e r e n t from dispatching a 

^ Thus, tender to an overnight express service at 10 p.m., a f t e r 
the next day's d e l i v e r i e s had been dispatched, would not be 
considered timely, whereas a tender by the close of business and 
the d e l i v e r y service was unable to land i n Wsshington, D.C. due to 
the a i r p o r t s being closed would c o n s t i t u t e a timely f i l i n g . 

^ The feigned surprise that o f f i c e s may not be open a f t e r normal 
business hours i s disingenuous. Applicants' own counsel c e r t a i n l y 

(continued...) 
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messenger to the Board at 11:59 p.m. and then arguing that since 

the d e l i v e r y was dispatched during the due date, i t should be 

construed as received during the due date. Applicants, knowing 

of SPI and Union Carbide's i n t e r e s t i n the proceeding since 

September and e a r l y December, respectively, c e r t a i n l y had ample 

opportunity to e f f e c t service p r i o r to the close of business on 

February 2 6. 

The " l a t e service" objection was timely noted by SPI and 

Union Carbide, both i n t h e i r respective "5-day" objections served 

by hand on March 4, 1996 (SPI-7; UCC-3) and, subsequently i n 

t h e i r respective "15-day" responses to the Applicants' discovery 

served by hand on March 12, 1996. Nonetheless, to dem>onstrate 

good f a i t h , SPI and Union Carbide timely responded to the 

Applicants' discovery requests, as l i m i t e d by Judge Nelson.—' 

'̂ ( . . . continuev.'.) 
recognizes that t h e i r o f f i c e b u i l d i n g i s closed a f t e r normal 
business hours. Elevator access i s available only w i t h the 
security key, and v i s i t o r s (e.g., to Applicants' depository) must 
make p r i o r arrangements f o r after-hours access. 

'̂ Although the issu? of " l a t e service" was not formally 
submitted to Judge Nelson f o r a r u l i n g at t.ie March 8 Hearing, 
Judge Nelson was apprised that t h i s issue was present. See Tr. , 
pp. 1957-1963. Notwithstanding that there was no motion to compel 
by Applicants d i r e c t e d t i SPI and Union Carbide, nor a request that 
the discovery be quashed due to the l a t e d e l i v e r y , and 
notwithstanding that Appellant's counsel described the discussion 
at the Discovery's conference as "premature" (Tr. at 1961), Judge 
Nelson appeared to r u l e on the issue, and he did so without having 
a f u l l f a c t u a l record before him w i t h regard to the time of 
dispatch by Applicants, etc. As noted above, SPI and Union Carbide 
elected to comply w i t h the l i m i t e d discovery responses dire c t e d by 
Judge Nelson, and i n doing so preserved t h i s issue w i t h regard to 
any future prosecution of Applicants' discovery served on 

(continued... 
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As to SPI and Union Carbide, Applicants' service during the 

"quiet period" i s d i s p o s i t i v e w i t h regard to the appeal of Judge 

Nelson's March 8 r u l i n g . Applicants themselves argue that "no 

one had offered a single reason why the procedures established i n 

the Discovery Guidelines should not be followed." Appeal at 

pp. 8-9. Moreover, Applicants have vigorously rejected discovery 

requests they had received a f t e r February 26, even i n one 

instance e n t a i l i n g a request which was a follow-up to a p r i o r 

discovery request. See Exhibits C and D. They argue that the 

period from February 27 through March 29 i s intended as a "quiet 

period" f o r a l l p a r t i e s to prepare t h e i r f i l i n g s to submit to the 

Board. Consequently, were the Board to agree w i t h Applicants 

that they have a r i g h t to discovery against p a r t i e s who have 

p a r t i c i p a t e d i n the discovery/deposition process to t e s t the 

a p p l i c a t i o n , and that t h e i r discovery i s timely i f served at 

anytime before onset of the "quiet period," and that the 

Discovery Guidelines should be l i t e r a l l y followed, then 

Applicants' discovery against SPI and Union Carbide necessarily 

f a i l s by v i r t u e of t h e i r lack of timely service. Accordingly, 

t h i s c onstitutes an independent ground to uphold Judge Nelson's 

— (...continued) 
February 27. Given the circumstances, SPI and Union Carbide 
determined that there was no "case or controversy" to warrant an 
appeal of Judge Nelson's advisory comments; however, the issue of 
Applicants' untimely service of discovery nonetheless i s germane to 
t h i s Reply to Applicants' appeal of the March 8 r u l i n g . 
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d i s c o v e r y r u l i n g t o the e x t e n t t h a t i t a p p l i e s t o SPI and Union 

Carbide C o r p o r a t i o n . 

I I I . CONCLUSION 

WHEREFORE, THE PREMISES CONSIDERED, The So c i e t y o f the 

P l a s t i c s I n d u s t r y , I n c . and Union Carbide C o r p o r a t i o n 

r e s p e c t f u l l y request t h e Surface T r a n s p o r t a t i o n Beard deny 

A p p l i c a n t s ' Appeal. 

March 18, 1996 

Re s p e c t f u l l y s u b m i t t e d . 

M a r t i n 
Douglas 
A r t h u r 
L e s l i e 

. B e r c o v i c i 
J. Behr 
. G a r r e t t I I I 
. Silverman 

KELLER N̂D HECKMAN 
1001 G a^treet, N.W. 
Suit e 500 West 
Washington, D.C. 20001 
T e l : (202) 434-4100 
Fax: (202) 434-4646 

Attorneys f o r The S o c i e t y 
of the P l a s t i c s I n d u s t r y , Inc. 
and Union Carbide C o r p o r a t i o n 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a copy of the f o r e g o i n g The Soc i e t y of 

the P l a s t i c s I n d u s t r y , Inc. and Union Carbide Corporation's Reply 

t o A p p l i c a n t s ' Appeal and atta c h e d a f f i d a v i t was served t h i s 18th 

day of March, 1996, by han d - d e l i v e r y , on Judge Jerome Nelson and 

on counsel f o r A p p l i c a n t s as f o l l o w s : 

Honorable Jerome Nelson 
A d m i n i s t r a t i v e Law Judge 
FERC, Room 11F21 
888 F i r s t S t r e e t , NE 
Washington, DC 20426 

A r v i d E. Roach I I 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Harkins Cuningham 
1300 Ni n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 

and, by m a i l upon the remainder of the R e s t r i c t e d Service L i s t . 

Pamela D. S i l a s 
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C O V I N G T O N & B U R L I N G 
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T E L C F A * I 2 0 2 1 6 6 2 e a a i 

TCLCX S 9 ' S 9 3 I C O V L I N G >VSM| 

C A 8 I . C C O V L I N O 

November 15, 1995 

BY HAND 

Honorable Jerome Nelson 
Adm i n i s t r a t i v e Law Judge 
FERC 
825 North C a p i t o l Street, 
Washington, D.C. 20426 

N.E, 

i .£CONrtLD -OuSC 

LONDON iM>* 6 A 5 

*« *ve»«jC DCS AdTS 

TCLC^XONC 32 i ^ i 9B90 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . -- Control & Merger -- Southern P a c i f i c 
Corp.. et a l . 

Dear Judge Nelson: 

This f i r m , along wi t h Harkins Cunningham, represents 
the Applicants i n the above-captioned proceeding. The 
Applicants are c u r r e n t l y engaged i n the process of preparing 
t h e i r a p p l i c a t i o n f o r f i l i n g , which i s planned f o r November 
30, 1995. 

On November 13, 1995, KCS served the Applicants with 
KCS' F i r s t Set of Int e r r o g a t o r i e s (KCS-7) and KCS' F i r s t 
Requests f o r Admission (KCS-8) . The requests -- 40 f a r -
reaching i n t e r r o g a t o r i e s and document requests end 23 requests 
f o r admissions -- purport to require the Applicants to respond 
l i t e r a l l y two days before f i l i n g the a p p l i c a t i o n . This type 
of request i s completely unprecedented, and would seriously 
jeopardize the Applicants' a b i l i t y to f i l e the ap p l i c a t i o n on 
i^chedule. 

The Applicants have made clear t h e i r commitment to 
work w i t h p a r t i e s i n t h i s matter to provide them w i t h relevant 
i n f o r m a t i c n through expedited discovery f o l l o w i n g the f i l i n g 
of the a p p l i c a t i o n , and, to the extent compatible wit h 
completing the a p p l i c a t i o n , i n advance of f i l i n g the 
a p p l i c a t i o n . Although there i s no precedent to support pre-
a p p l i c a t i o n requests f o r discovery, the Applicants have made 
every e f f o r t to accommodate the reasonable requests of 
p a r t i e s . To t h i s end, the Applicants have responded to 
requests from counsel f o r the Kansas City Southern Railway 
Company ("KCS"), as we l l as from other r a i l r o a d s and the U.S. 
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Honorable Jerome Nelson 
November 15, 1995 
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Department of Justice, f o r tapes containing the 1994 t r a f f i c 
data t h a t the Applicants are using f o r t h e i r T r a f f i c Study and 
market analyses. 

To respond to burdensome requests f o r i n f o r m a t i o n at 
present, however, i s impossible given the demands on the 
Applicants to prepare the a p p l i c a t i o n . With the f i l i n g date 
drawing near, the Applicants d a i l y are dealing w i t h countless 
tasks involved i n completing, p r i n t i n g , serving and f i l i n g 
t h e i r a p p l i c a t i o n . 

KCS must be aware that i t has interposed these 
discovery requests at the most c r i t i c a l juncture i n the 
a p p l i c a t i o n process. Counsel f o r KCS sent the Applicants 
l e t t e r s on September 26, 27 and 28, 1995, requesting t r a f f i c 
tapes and c e r t a i n pre-discovery information, ̂ o which 
Applicants responded on October 4, 1995. Applicants sent KCS 
the t r a f f i c tapes i t requested, and explained that they would 
respond to KCS' other requests as soon as possible. KCS then 
waited more than f i v e weeks, and submitted the extensive 
formal requests i n KCS-7 and KCS-8 when .Applicants were down 
to the l a s t two weeks f o r the preparation of t h e i r 
a p D l i c a t i o n . Rather than follow up on t h e i r e a r l i e r requests, 
KCS has submitted massive new ones evidently timed to di s r u p t 
Applicants' preparation of the a p p l i c a t i o n . 

In contrast to KCS' behavior, the Department of 
Justice has shared d r a f t information requests w i t h the 
Applicants, and has offered to work with us on an informal 
basis, which we are delighted to do. 

On August 4, 1995, the same day that the Applicants 
commenced t h i s proceeding with t h e i r notice of i n t e n t to f i l e 
the merger a p p l i c a t i o n . Applicants p e t i t i o n e d the Commission 
to enter a set of discovery guidelines, based on those adopted 
by Administrative Law Judge Jacob Leventhal m the r e c e n t l y 
completed RN/Santa Fe case, that would expedite and regulate 
discovery A copy of that p e t i t i o n , which includes 
Applicants' proposed guidelines, i s attached. The BN/Santa Fe 
d-*scovery guidelines were f o r the most part based on 
agreements among the pa r t i e s to that case, many of whom, 
inc l u d i n g KCS, are p a r t i e s to t h i s case. I n Decision No. 6, 
served Octcber IS, 1995, the Commission indicated that 
discovery could not proceed without your sanction, and . 
di r e c t e d that these issues be presented to Your Honor at the 
accropriate time. To that end, the Applicants r e s p e c t f u l l y 
reauest -hat Your Honor convene a discovery hearing promptly 
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a f t e r the a p p l i c a t i o n i s f i l e d so that discovery guidelines-
can be adopted. 

In the meantime, the Applicants intend to continue 
t h e i r attempts to accommodate reasonable requests f o r 
infor m a t i o n , and they w i l l respond to KCS' requests by no 
l a t e r than 15 days f o l l o w i n g the date on which the a p p l i c a t i o n 
i s f i l e d . The Applicants' f i r s t commitment, however, must be 
to completing and f i l i n g the a p p l i c a t i o n . 

Sincerely 

Arvid E. Roach I I 

Attachments 

cc (w/ attachment): 
Paul A. Cunningham 
Alan E. Lubel 
Hon. Vernon A. Williams 
A l l Counsel of Record 
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DECLARATION 
Ux 

I , Barbara E. F i t z p a t r i c k , hereby state t h a t I 

paralegal employed by the law f i r m of Ke l l e r and He 

f u r t h e r s t a t e t h a t on Tuesday, February 27, 1996, a 

approximately 9:50 a.m. I witnessed the d e l i v e r y t o the firm's 

r e c e p t i o n i s t of a package addressed to Martin W. Bercovici, 

Esquire, a partner i n the law f i r m . Mr. Bercovici along w i t h 

Douglas J. Behr and Arthur S. Garrett are representing the 

Society of tha P l a s t i c s Industry, Inc. and Union Carbide 

Corporation i n Finance Docket No. 32760, Union P a c i f i c 

Corporation e t a l . — Control and Merger — Southern P a c i f i c R a i l 

Corporation, et a l . before the Surface Transportation Bor».rd. 

I witnessed the firm's receptionist record the d e l i v e r y of 

the package i n the firm's receipt log. Afterwards, I hand 

c a r r i e d the package and personally delivered i t t o Mr. Bercovici. 

I witnessed Mr. Bercovici opening the package and withdrawing 

documents e n t i t l e d "Applicants' F i r s t Set of I n t e r r o g a t o r i e s and 

Request f o r Production of Documents t o the Society of the 

Pl a s t i c s Industry, Inc.," UP/SP-126, and "Applicants' F i r s t Set 

of I n t e r r o g a t o r i e s and Request for Prtduction of Documents t o 

Union Carbide Corporation," UP/SP-131. 

I , Barbara E. F i t z p a t r i c k , declare under penalty of pe r j u r y 

t h a t the foregoing i s t r u e and correct. 

Barbara Ê  F i t z p a t r i ^ t T 

February 27, 1996 
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March 18, 1996 

VIA HAND DELIVERY 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
U.S. Department of Transportation 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, DC 20423 

Re: UP/SP Merger. Fiance Docket Nc. 32760 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and 20 copies of the "Reply 
of Western Shippers' C o a l i t i o n to Appeal from ALJ's Order 
L i m i t i n g Applicants' Discovery at This Time" f o r f i l i n g i n the 
above-referenced proceeding. Also enclosed i s a 3.5" di s k e t t e 
containing the Reply t e x t of t h i s pleading i n WordPerfet 5.1 
format. 

Also enclosed are three a d d i t i o n a l copies f o r date 
stamping and r e t u r n v i a our messenger. 

Very t r u l y yours, 

'.chael F. McBride 

Actorney f o r Western Shippers' 
Co a l i t i o n 

Enclosure 

cc: Arvid E. Roach, I I , Esq. 
Paul A. Cuuningham, Esq. 
Restricted Service L i s t 

MAR ] 9 1996 
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UNITEJ STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORr-., et a l . --
CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORP., et a l 

REPLY OF WESTERN SHIPPERS' COALITION TO 
APPEAL FROM ALJ'S ORDER LIMITING APPLICANTS' DISCOVERY 

AT THIS TIME 

"Discovery on responsive and inconsistent applications, conmients, 
protests, and requests for conditions shall begin i/mnediately 
upon tiieir filing. " Decision No. 1 at 4 (emphasis added) . 

ENTERED 
Otfi=8 OT The Sticre^ary 

MAR 1 9 1996 

n n Par* nt 

March 18, 1996 

Michael F. McBride 
Linda K. Breggin 
Daniel Aronowitz 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

1875 Connecticut Avenue, N.W, 
Suite 1200 
VJashington, D.C. 20009-5728 
(202) 986-80C0 

Ronald L. Rencher 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

136 S. Main Street 
Suite 1000 
Salt Lake City, Utah 84101 
(801) 355-6900 

Attorneys f o r Western 
Shippers' C o a l i t i o n 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

LTJION PACIFIC CORP., et a l . --
CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORP., et a l 

REPLY OF WESTERN SHIPPERS' COALITION TO APPEAL FROM 
ALJ'S ORDER LIMITING APPLICANTS' DISCOVERY AT THIS TIME 

INTRODUCTION AND SUMMARY 

Western Shippers' C o a l i t i o n '"WSC")' hereby r e p l i e s i n 

opposition to the Applicants' Appeal from Judge Nelson's March 8, 

1996 r u l i n g s r e l a t i n g t o Applicants' discovery requests to WSC 

and c e r t a i n other p a r t i e s of record. Judge Nelson's r u l i n g s that 

c:=>-cain discovery sought by Applicants i s premature and snovld be 

made more focused were well-reasoned, balanced, and f a i r . 

' WSC consists of ov^r 20 shippers, coal producers, and 
shipper associations (Utah Mining Association, Western Coal 
Transpcrtation Association, and Colorado Mining Association, 
which themselves have many members) who make up most of the 
shippers or producers on the li n e s of the SP i n i t s "Central 
Corridor", from C a l i f o r n i a to Colorado, especially along the 
li n e s of the former Denver & Rio Grande Western Railroad Company 
i n Utah and Colorado. Farmland Industries, Inc., a major grain 
and f e r t i l i z e r shipper w i t h substantial grain shipments i n 
Colorado and Kansas, among other States, j u s t joined WSC. SP has 
been aggressively marketing coal and other bulk commodities i n 
i t s Central Corridor i n recent years. WSC i s p a r t i c i p a t i n g i n 
t h i s proceeding t o preserve competition i n the Central Corridor 
and east to Kansas C i t y . 



Applicants therefore have f a i l e d to e s t a b l i s h t h a t Judge Nelson's 

r u l i n g s were "clear e r r o r [ s ] i n judgement" and have f a i l e d to 

meet the st r i n g e n t standard of 4 9 C.F.R. 1115.1(c) under which an 

appeal can be granted only " i n exceptional circumstances." 

Indeed, Applicants s u f f e r no prejudice here (because 

they can submit t h e i r discovery requests a f t e r March 29, and the 

issue of whether they may need an extension of the A p r i l 29 

f i l i n g date can be considered then, when i t w i l l be presented),^ 

whereas the discovery at issue was timed so as to attempt to 

cause maximum d i s r u p t i o n to the March 29, 1996 f i l i n g s of WSC and 

other Interveners,^ or even to intimidate Intervenors from making 

such f i l i n g s . I f nothing were to be f i l e d that dav, a l l of t h i s 

^ WSC strongly objects to Applicants' assertion that t h e i r 
proposed merger w i l l creace $2 m i l l i o n i n public benefits per 
day. Appeal at 25. The Board has made no such f i n d i n g . WSC 
contends that the proposed merjer w i l l harm the publi c unless 
competition i n the Central Corridor i s protected. Even i f 
Applicants' claim $2 m i l l i o n i n benefits per day was correct, 
there i s no evidc.U'e -- none -- that the benefits inure to the 
publ i c . 

Applicants are f l a t l y wrong i n t h e i r e f f o r t at convincing the 
Board txiat t h e i r discovery requests "asked f o r categories of 
documents that should have been located at a few, l i m i t e d places, 
and the production of which should not have e n t a i l e d any 
substantial burden." Appeal at 4. By l e t t e r to Judge Nelson 
dated March 13, 1996, Applicants separately are arguing before 
Judge Nelson that WSC, NIT League, Chemical Manufacturers 
Association, Western Coal T r a f f i c League, and the other 
"association p a r t i e s " as they put, must produce documents and 
information from t h e i r members. They have no r i g h t to demand 
th a t , but they c e r t a i n l y cannot simultaneously make such a demand 
and t t ' l l the Board t h a t the documents they seek should be located 
"at a few, l i m i t e d places, . . . the production of which should 
not have en t a i l e d any substantial burden." 



discoverv would have been unnecessary. On the other hand, i f 

f i l i n g s are made on that date and discovery w i t h respect to those 

f i l i n g s i s necessary. Applicants can serve discovery then that i s 

focused narrowly on those f i l i n g s . Everything else i s i r r e l e v a n t 

to t h i s proceeding. The only er r o r i n Judge Nelson's orders was 

i n r e q u i r i n g discovery responses now, bt 'ie the ICC's Decisions 

1 and 6 i n t h i s proceeding s p e c i f i c a l l y cc. .emplated that 

discovery on those making f i l i n g s on March 23 '^ould "begin" 

immediately upon those f i l i n g s -- not before.* 

I f Applicancs are without enough time a f t e r March 29 

and before A p r i l 29 to pursue t h e i r discovery, that i s a s e l f -

i n f l i c t e d wound, because Applicants were the ar c h i t e c t s of the 

schedule i n t h i s proceeding, which i s f a r too rushed f o r such an 

important m.atter. But -- since Applicants oppose even one day of 

delay i n the schedule a f t e r March 29, and no cne i s asking f o r a 

postponem.ent of the March 29 date -- they cannot (or at least, 

should not) have i t both v/ays. How the Board handles t h i s 

controversy w i l l be read by many parties as the clearest sign of 

whether the Board intends to balance the i n t e r e s t s ot: p a r t i e s 

opposing the Applicants with the desires of Applicants. The 

appearance has already been l e f t of a "rush to judgment" here f o r 

the b enefit of Applicants, rather than a considered pace that 

allows other p a r t i e s a f a i r opportunity to p a r t i c i p a t e . 

"Discovery on responsive and inconsistent applications, 
comments, protests, and requests f or conditions s h a l l begin 
immediately upon t h e i r f i l i n g . " Decision 1 at 4 (emphasis 
added); see also Decision 6 (notes to calendar). 



F i n a l l y , the challenges brought by WSC and other 

p a r t i e s , on C o n s t i t u t i o n a l grounds (see. e.g.. Appeal, E x h i b i t 

K) , t o c e r t a i n of Applicants' discovery requests, were deferred 

by Judge Nelson, and thus the Board may not, and should not, 

decide the v a l i d i t y of those challenges now, regardless of i t s 

r u l i n g on the prematurity issue. 

BACKGROUND 

Well a f t e r business hours on February 26, 1996, the 

l a s t possible date f o r doing so before March 29, 1996, Applicants 

served WSC and most or a l l of the other p a r t i e s (except labor) 

who had served discovery requests on Applicants with broad and 

far-ranging discovery reque.9ts. Applicants waited u n t i l the l a s t 

possible minute to serve t h e i r discovery before a month-long 

discovery moratorium began to allow WSC and other intervenors to 

prepare f o r t h e i r March 29, 1996 f i l i n g s . Applicants served 

discovery requests only on the parties (except f o r labor 

i n t e r e s t s ) who had served discoverv requests on them, rather than 

applying some judgment as to what discoverv was needed or 

whether, even though a party had not served them w i t h discovery 

requests, that partv might have necessarv information f o r the 

Board to consider. Thus, the discovery requests are, 

transparently, an attempt to in t i m i d a t e , rather than an i n q u i r y 

i n t o the evi d e n t i a r y f i l i n g s and comments of other p a r t i e s --

a f t e r a l l , no opposing party has yet made such a f i x i n g ! 

On March 4, 1996, pursuant to the Discovery Guidelines 

i n t h i s proceeding, WSC timely f i l e d Objections to Applicants' 



discovery requests. Previously, i n a conference c a l l between 

Judge Nelson and counsel, WSC had requested an expedited hearing 

on i t s C o n s t i t u t i o n a l challenges, which Judge Nelson granted, 

s e t t i n g a hearing f o r March 6, 1996. WSC objected on the grounds 

that many of Applicants' requests sought were i r r e l e v a n t and 

sought information protected by the common-interest and j o i n t -

defense p r i v i l e g e s , as well as i t s other common-law p r i v i l e g e s , 

i n c l u d i n g the a t t o r n e y - c l i e n t p r i v i l e g e and the work-product 

doctrine. In ad d i t i o n , WSC objected on the grounds that 

Applicants' requests seeking such things as the i d e n t i t y of 

f i n a n c i a l c o n t r i b u t o r s to WSC vi o l a t e d i t s F i r s t Amendment r i g h t s 

to free speech and association, and that compelling the 

disclosure of WSC's communications wit h government o f f i c i a l s 

would i n f r i n g e on WSC's F i r s t Amendment r i g h t to p e t i t i o n the 

government f o r the redress of grievances, as well as i t s other 

F i r s t Amendment r i g h t s . 

In accordance wit h Judge Nelson's determination to hold 

an expedited hearing on the Constitutional issues, WSC also 

f i l e d , on March 4, a motion for an expedited r u l i n g from Judge 

Nelson th a t r e q u i r i n g WSC to respond to Applicants' 

I n t e r r o g a t o r i e s 1 and 5 and Document Requests 13, 14, 15, 16, 17, 

and 21 would v i o l a t e the Constitutional r i g h t s and common-law 

p r i v i l e g e s of WSC and i t s m.embers. Appeal, Exhibit K. (The Board 

should review WSC's March 4 l e t t e r to Judge Nelson f o r a l l cf 

WSC's arauments, which i s also attached to the f i l e d copy w i t h 

the Board.) WSC explained that the pendency of those requests 



was having a' " c h i l l i n g e f f e c t " on WSC's Co n s t i t u t i o n a l r i g h t s to 

p e t i t i o n the government f o r redress of grievances and i t s r i g h t s 

to free speech and association, as well as various p r i v i l e g e s , 

such as a t t o r n e y - c l i e n t , attorney work product, anu the "common 

i n t e r e s t / j o i n t defense."' 

Among the more outrageous requests were the fo l l o w i n g : 

° I n t h e i r Interrogatory 5, Applicants demanded to 

know the f i n a n c i a l c o n t r i b u t o r s to WSC, and the amount of those 

c o n t r i b u t i o n s , as i f that had anything to do with the issues i n 

t h i s proceeding. Applicants even went so f a r as to acciise WSC of 

being a " f r o n t organization funded by one or more r a i l r o a d 

p a r t i e s . " Appeal, Ex h i b i t L at 3. To the contrary, WSC 

volunteered that one s h o r t l i n e r a i l r o a d -- Utah Railway -- had 

made a c o n t r i b u t i o n i n an amount commensurate with that of other 

members, and had since withdrawn from WSC fo l l o w i n g i t s 

settlement w i t h UP and SP. Otherwise, WSC made clear that i t i s 

now funded ex c l u s i v e l y by shippers, but by whom and how much i s 

i r r e l e v a n t , and such contributions c o n s t i t u t e protected speech 

under the F i r s t Amendment. E.g., Buckley v. Valeo, 4 24 U.S. 1, 

19 (1976) . 

° In t h e i r Interrogatory 1 and i n one or more Document 

Requests, Applicants demanded to know the contents of every 

' The Supreme Court has recognized the obvious -- that discovery 
requests themselves can v i o l a t e C o n s t i t u t i o n a l rights., and can 
" c h i l l " the exercise of such r i g h t s . E.g., NAACP v. Alabama, 357 
U.S. 449 (1958). That r i g h t i s not l i m i t e d to c i v i l r i g h t s 
cases, as Applicants imply i n t h e i r Appeal (at 21-22). 



agreement —' apparently, o r a l as wel l as i n w r i t i n g — between 

WSC and every other party i n t h i s proceeding. WSC explained t h a t 

many of i t s members are p a r t i e s i n t h e i r own r i g h t i n t h i s 

proceeding, and t h a t i n any event WSC i s e n t i t l e d t o have such 

arrangements, incl u d i n g i t h the Department of Ju s t i c e , which i s 

int e r e s t e d i n meeting w i t h WSC on a c o n f i d e n t i a l basis, under the 

"informer's p r i v i l e g e . " WSC's agreements wit h i t s members are 

protected by the F i r s t Amendment r i g h t of free association, and 

Applicants belatedly conceded th a t they should have no r i g h t t o 

inq u i r e i n t o communications " w i t h i n WSC." Appeal, E x h i b i t L at 5 

n. 2 (emphasis i n o r i g i n a l ) . But Applicants have been unable to 

i d e n t i f y any r i g h t t h a t they would have to i n q u i r e i n t o such 

communications between WSC and i t s membft'-s who are p a r t i e s and 

who Applicants may, or may not, intend now t o exclude from t h e i r 

I n t e r r o g a t o r y , or what r i g h t they have to in q u i r e i n t o such 

agreements between WSC and other parties who are not members of 

WSC. 

° I n Document Requests 15 and 16, Applicants demanded 

th a t WSC produce a l l communications, including notes of 

c o n f i d e n t i a l meetings, between WSC and public o f f i c i a l s , 

i n c l u d i n g Legislators, Governors, and Attorneys General. UP and 

SP were well-aware t h a t WSC had j u s t succeeded i n having the Utah 

Senate enact a r e s o l u t i o n opposing t h i s merger (\ppeal, Exhibit 

K, Attachment) and t h e i r discovery requests had the e f f e c t of 

c h i l l i n g communications between WSC and the Governor, Attorney 



General, and'Legislature of Utah, as well as the Legislatures of 

other Western States. 

° Applicants' other I n t e r r o g a t o r i e s and Document 

Requests t o which WSC rajsed C o n s t i t u t i o n a l objections are 

discussed at greater length i n WSC's March 4, 1996 l e t t e r t o 

Judge Nelson. Numerous other p a r t i e s support WSC's po s i t i o n , 

i n c l u d i n g the Department of Justice, whose March 4, 199-J l e t t e r 

to Judge Nelson was not attached by Applicants to t h e i r Appeal, 

but i s attached to the copies of t h i s Reply being f i l e d with the 

Board.* 

At the March 6, 1996 hearing. Judge Nelson heard an 

hour of o r a l argument on the Cons t i t u t i o n a l issues, including 

from the Department of Justice, and he treated the matter as 

s u f f i c i e n t l y important to structure the argument as i f i t were 

being presented to "the Court of Appeals". A f t e r hearing 

argument, he deferred his r u l i n g on the C o n s t i t u t i o n a l objections 

to Applicants' discovery, and informed the p a r t i e s that he would 

defer a r u l i n g on WSC's Cons t i t u t i o n a l objections u n t i l a f t e r he 

had ruled on Conrail's motion (Appeal, Exhibit B) that a l l of 

Applicants' discovery was premature u n t i l the Intervenors had 

presented evidence i n the case. 

* The only Attachment t o t h i s Reply included w i t h the service 
copies i s Mr. Roach's November 15, 1995 l e t t e r , because a l l 
p a r t i e s may not have i t . A l l p a r t i e s on the Restricted Service 
L i s t have WSC's March 4, 1996 and March 6, 1996 l e t t e r s to Judge 
Nelson, and the DOJ's March 4, 1996 l e t t e r . 



WSC and numerous other p a r t i e s (Appeal, Exhibits C-H) 

joined i n Conrail's motion on the ground that Applicants' 

discovery was premature and i r r e l e v a n t u n t i l -- and i f -- WSC and 

the other p a r t i e s f i l e d comm.ents and evidence on the proposed 

merger on March 29, 1996. Appeal, Exhibit G. WSC and the other 

p a r t i e s argued that Applicants' discovery requests could not be 

shown to be relevant without reference to whatever evidence or 

comments they may f i l e on or about March 29, 1996, and that the 

requests were therefore premature because those p a r t i e s had not 

yet taken a p o s i t i o n i n t h i s proceeding. 

Judge Nelson then held another hearing on March 8, 1996 

to consider Conrail's (and others, including WSC's) motion that 

Applicants' discovery was premature. At the beginning of the 

hearing. Judge Nelson made c e r t a i n preliminary r u l i n g s . He 

rejected Conrail's argument that u n t i l March 29 a l l of 

Applicants' discovery was premature and i r r e l e v a n t under the 

Discovery Guidelines f o r t h i s proceeding. Tr. 1939. Judge 

Nelson held, however, that c e r t a i n discovery requests were 

premature -- those that were overbroad and d i d not request 

s p e c i f i c factual information and those that r e l a t e d to the type 

of comments or conditions that the Intervenors would f i l e on 

March 29, 1996. Tr. 1939-49. 

A f t e r his i n i t i a l r u l i n g s . Judge Nelson i n s t r u c t e d the 

par t i e s to attempt to compromise, s p e c i f i c a l l y i n s t r u c t e d the 

par t i e s to divide the Int e r r o g a t o r i e s and Document Requests i n t o 

categories, some of which could be answered now and some of which 



would be morfe appropriate a f t e r the March 29 f i l i n g s . Tr. 1940. 

The Judge t o l d the p a r t i e s : "The applicants are going to have to 

ask less than they want. And the intervenors are going to have 

answer more than they want. Those are my guidelines." Tr. 1942. 

S p e c i f i c a l l y , the parcies were in s t r u c t e d to divide Applicants 

discovery requests i n t o two phases: during Phase I Intervenors 

would be required to answer t a i l o r e d discovery requests that 

sought s p e c i f i c and relevant f a c t u a l information; during Phase 

IT, Intervenors would be required tc answer the remaining 

discovery requests t h a t were more appropriately answered i n the 

context of March 29 f i l i n g s . Tr. 1943. 

Despite Judge Nelson's e x p l i c i t i n s t r u c t i o n s . 

Applicants were u n w i l l i n g to compromise. Tr. 1966-C/. Judge 

Nolson, therefore, was forced to divide the requests himself i n t o 

those appropriate f o r discovery before intervenor f i l i n g s , and 

those more ap p r o p r i a t e l y delayed u n t i l a f t e r intervenors had 

f i l e d t h e i r comments and evidence. Tr. 1967-2067. Applicants' 

r e f u s a l to obey Judge Nelson's i n s t r u c t i o n to attempt a 

compromise and h i s order to divide the discovery requests i n t o 

appropriate "Phases" i s , therefore, the root cause of t h i s 

controversy. The Board should deny Applicants' Appeal s o l e l y on 

the ground that the r e f u s a l to obey Judge Nelson was 

inappropriate. Had they done so, the Board might not have needed 

to involve i t s e l f i n t h i s discoverv dispute. 

Judge Nelson's r u l i n g s attempted to address the 

concerns of a l l p a r t i e s and were a balanced and well-reasoned 

10 



approach t o "resolving these discovery disputes (even i f he erred 

by o v e r r i d i n g Decisions 1 and 6 i n t h i o proceeding by r e q u i r i n g 

any discovery responses now, a r e l a t i v e l y minor matter compared 

to the breadth of the discovery requests at issue). Accordingly, 

as discussed below. Applicants' Appeal should be denied. 

Arg\iinent 

Z. 

The Board May Grant Applicants' Appeal Only I f 
Judge Nelson's Rulings Represent a Clear Error in Judgment and 

Would Result in Manifest Injustice. 

In Decision No. 6, the Commission enunciated the 

standard of review under the Board's regulations f o r appeai_ of 

disccvery r u l i n g s by an administrative law judge: 

"Any i n t e r l o c u t o r y appeal t o a decision issued by 
Judge Nelson w i l l be governed by the s t r i n g e n t 
standard of 49 C.F.R. 1115.1(c): 'Such appeals 
are not favored; they w i l l be granted only m 
exceptional circumstances to correct a clear e r r o r 
of judgment or to prevent manifest i n j u s t i c e . ' " 

( c i t i n g Union P a c i f i c Corporation, et a l . -- Control -- Chicago 

and North Western. ranspcrtation Company, et a l . . Finance Docket 

No. 32133, Decision No. 17, at 9 (served July 11, 1994)(applying 

the "stringent standard" of 49 C.F.R. 1115.1(c) t c an appeal of 

an i n t e r l o c u t o r y decision issued Ly administrative law judge). 

I I . 

Judge Nelson's Rulings That Several of Applicants' Discovery 
Requests Are Premr ture and Should Be More Focused 

Were Well-.Reasoned and Judicious. 

Judge Nelson's r u l i n g s , f a r from representing a "clear 

e r r o r i n judgment," represent a reasonable exercise of j u d i c i a l 

11 



d i s c r e t i o n ahd are consistent w i t h the Decisions and Discovery 

Guidelines issued i n t h i s proceeding, and w i t h the positions 

taken by the Applicants themselves e a r l i e r i n the discovery 

process, when they were confronted w i t h discovery requests. 

A. Judge Nelson's Rulings Are a Fair and ReasoneQjle 
Exercise of J u d i c i a l D i s c r e t i o n . 

Applicants' appeal would lead the Board t o t h i n k that 

Judge Nelson barred a l l of t h e i r discovery. To the contrary, the 

Judge took a prudent (and hardly erroneous) appro'-'"h i n r u l i n g 

that c e r t a i n discovery requests required sharpening and that some 

discovery was premature. The Judge's decision was i n f a c t a 

well-reasoned e f f o r t to address the concerns of a l l p a r t i e s 

exactly the type of exercise that judges are expected to perform. 

For example. Judge Nelson explained (Tr. 1944): 

"Some of the discovery i s premature not i n the sense 
t h a t there i s a command against doing i t now, but i n 
the sense that i t would make bett e r a l l o c a t i o n of 
resources to do i t l a t e r because i t w i l l be focused i n 
the context of p a r t i c u l a r positions taken by p a r t i c u l a r 
p a r t i e s who e i t h e r are f i l i n g other applications or I 
t h i n k i n most cases w i l l be pressing requests f o r 
conditions. I t h i n k I can evaluate a l l the disputes 
b e t t e r i n that contexts. And I t h i n k some of them may 
dwindle or go away or at least be reduced i n number." 

Judge Nelson was respectful of the time constraints 

imposed by the Board and t r i e d t c accommodate both Applicants and 

Intervenors w i t h respect to the second phase of the discovery. 

For example, i n holding that the Applicants should serve new 

i n t e r r o g a t o r i e s based on the March 29 f i l i n g s , he s p e c i f i c a l l y 

noted that Applicants needed time to review the f i l i n g s and d r a f t 

12 



"new sharpened, focused interrogatories" that focused on those 

f i l i n g s . Tr. 1946. He also recognized the necessity of staying 

on schedule and providing the Applicants discovery responses i n a 

ti m e l y manner. According to the Judge (Tr. 1946) : 

"That's the intervener's price f o r having pressed the 
argument about prematurity. Fair i s f a i r . . . . you 
ladies and gentlemen on the intervener's side, w i l l 
have to move somewhat faster to accommodate the 
applicants. . . . " 

Judge Nelson f u r t h e r explained his holdings (Tr. 1949) : 

" I don't r u l e out anything so long as i t does s t a r t 
g i v i n g some discovery now, which I thi n k they're 
e n t i t l e d t o . The be t t e r job they can do on t h e i r 
requests, tho more I'm going to be i n c l i n e d to want to 
order i t . The more they ask f o r every piece of paper 
dealing w i t h r a i l r o a d s i n America, the less they're 
going to get from me t h i s time or ever." 

These are hardly the words of a Judge that i s a c t i n g i n 

a " c l e a r l y erroneous" manner and doling out manifest i n j u s t i c e . 

His r u l i n g s r e f l e c t a classic j u d i c i a l approach to r e s o l v i n g 

discovery disputes. 

B. Judge Nelson's Rulings Are Consistent with che 
Decisions Issued in This Case. 

In several decisions i n t h i s proceeding the Board has 

explained that "[d] iscovery on responsive and inconsistent 

a p p l i c a t i o n , comments, protests and requests f o r conditions s h a l l 

begin immediately upon t h e i r f i l i n g . " See, e.g.. Decisions 1 at 

4 and Decision 6 at 16. Thus, Judge Nelson was e n t i r e l y correct 

i n concluding that c e r t a i n discovery requests propounded on WSC 

p r i o r to any f i l i n g of comments, protests, ̂ r inconsistent or 

responsive a p p l i c a t i o n by WSC are premature. I n f a c t . Judge 

13 



Nelson d i d riot go f a r enough i n l i m i t i n g premature discovery 

requests, given the Commission's language i n Decisions 1 and 6. 

In a l e t t e r to Judge Nelson dated March 6, 1996, WSC 

explained i n d e t a i l a d d i t i o n a l reasons that several of 

Applicants' discovery requests are premature. See Appeal Exhibit 

G. WSC r e s p e c t f u l l y r e f e r s the Board to i t s l e t t e r , which i t 

incorporates by reference.^ 

C. Judge Nelson's Rulings Are Consistent With the 
Discovery Guidelines In This Proceeding. 

Contrary t o Applicants' unfounded assertion that the 

Judge's r u l i n g "overrode" the Discovery Guidelines i n t h i s 

proceeding, the Judge's r u l i n g i s e n t i r e l y consistent w i t h those 

guidelines. Appeal at 2, 13-14. The Guidelines provide that 

" [u]nless objected t o " discovery requests must be answered w i t h i n 

f i f t e e n days and that when discovery disputes cannot be resolved 

by the p a r t i e s a prehearing discovery conference w i t h the Judge 

should be scheduled, followed by a hearing i f requested. These 

are pr e c i s e l y the steps that were followed i n t h i s proceeding. 

WSC requested a hearing on several of the discovery requests 

propounded by the Applicants which were not only i r r e l e v a n t and 

burdensome, but i n f r i n g e d upon Constitutional r i g h t s and common-

law p r i v i l e g e s . I t was e n t i r e l y appropriate f o r WSC to seek a 

Notwithstanding i t s arguments, WSC has responded to 
Applicants' discovery requests that do not i n f r i n g e upon WSC's 
and i t s members' C o n s t i t u t i o n a l r i g h t s and common-law p r i v i l e g e s , 
even though under the Board's decisions a l l discovery i s arguably 
premature u n t i l and unless WSC f i l e s comments and evidence on 
March 29, 1996. 
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hearing before Judge Nelson to discuss these serious concerns, as 

WSC could not compromise i t s members' C o n s t i t u t i o n a l r i g h t s . As 

noted above, WSC also complied with i t s o b l i g a t i o n s under the 

Discovery Guidelines by f i l i n g Objections to s p e c i f i c discovery 

requests and went beyond i t s obligations i n answering those 

requests to which i t d i d not object. 

Thus, Applicants' assertion that the Judge " j e t t i s o n e d " 

the Discovery Guidelines (Appeal at 14) i s inaccurate. Under the 

Applicants' approach, any r u l i n g by Judge Nelson that a discovery 

request i s not appropriate or timely i s a departure from the 

Discovery Guidelines. This cannot be correct. 

O. Applicants' Position I s Inconsistent with Their 
Prior Positions in This Proceeding. 

Only four months age, when the shoe was on the other 

fo o t . Applicants took the p o s i t i o n that discovery requests they 

received from Kansas C i t y Southern Railway Company served on 

November 13, 1996 were premature and should net be permitted 

u n t i l a f t e r Applicants had f i l e d t h e i r a p p l i c a t i o n . In a l e t t e r 

to Judge Nelson (attached hereto). Applicants' counsel explained 

that the discovery requests "would seriously jeopardize the 

Applicants' a b i l i t y t o f i l e the app l i c a t i o n on schedule." See 

attached l e t t e r from Arvid E. Reach I I , Esq. dated November 15, 

1995. The same of course can be said of Applicants' discovery 

requests to WSC. WSC must f i l e i t s comments and evidence i n less 

than two weeks and, therefore, i t i s inconsistent, i f not 

disingenuous, f o r Applicants now to argue that the same concerns 
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do not apply"to WSC, Conrail, and other p a r t i e s to t h i s 

proceeding. Indeed, Applicants' were highly c r i t i c a l ef KCS' 

approach to discovery, noting that KCS "must be aware that i t has 

interposed these discovery requests at the most c r i t i c a l juncture 

i n the a p p l i c a t i o n process." Yet Applicants are taking the same 

Machiavellian approach they a t t r i b u t e d to KCS. Applicants have 

served discovery on ly on these pa r t i e s that served them w i t h 

requests (except f o r l a b o r ) . The discovery at issue was, 

therefore, motivated by r e t r i b u t i o n rather than need. 

Furthermore, by serving broad, i r r e l e v a n t , and overly burdensome 

discovery requests at the l a s t possible moment, they are 

i n t e r f e r i n g w i t h the a b i l i t y of WSC and others te f i l e t h e i r 

comments and evidence en March 29, 1996. The Beard should deny 

th»? appeal f o r these reasons alone. 

Applicants' contention that t h e i r requests were f i l e d 

at the late.'it -)ssible dote to enable them to f i l e narrowly 

focused reques' r i s absurd, and demonstrates t h e i r lack of good 

f a i t h i n t 'niy ' t e r Applicants' discovery requests could 

hardly be considered narrowly focused, as Judge Nelson has 

recognized on several occasions. See Appeal at 17 n.8. 

I I I . 

Judge Nelson's Ruling with Respect to the Discovery Requests 
Implicating Constitutional Rights and Common-Law Privileges Was a 

Proper and Reasonable Exercise of Judicial Discretion. 

Judge Nelson's holding that the Applicants' requests 

that sought broad categories of documents and information about 

matters that c l e a r l y implicated Constitutional righcs and cemmen-

16 



law p r i v i l e g e s was not c l e a r l y erroneous and w i l l not r e s u l t i n 

manifest i n j u s t i c e . The Judge's r u l i n g , l i k e his other r u l i n g s , 

was well-reasoned and f a i r . He held (Tr. 1942): 

"Those i n t e r r o g a t o r i e s and document requests seem te me 
f o r present purposes not so pressing as te warrant 
adjudication of these c o n s t i t u t i o n a l issues i n what I 
re f e r r e d te the other day as the abstract. These i f 
they have to be adjudicated seem te me te make much 
more sense i n l i g h t of inconsistent and responsive 
applications, i f there are any, 'comments, pretests, 
requests f o r conditions, and any ether opposition and 
argument due,' to quote the Commission's language." 

Again, t h i s i s a well-reasoned holding, c l e a r l y w i t h i n the bounds 

of j u d i c i a l d i s c r e t i o n and f a r from a clear er^-'.r i n judgment. 

Despite the dismissive a i r ef Applic-'i i t s ' discussion of 

the C o n s t i t u t i o n a l issues (Appeal at 21-23) as i f they were of 

l i t t l e er no moment, the issues raised by WSC .ire s u b s t a n t i a l , 

compelling, and remain so as so long as the discovery has not 

been withdrawn." Appeal, Exhibit K. An exte.'ided discussion of 

those issues i s not necessary here because Judge Nelsen d i d not 

" Applicants contend that Judge Nelson s holding r e s u l t e d i n 
"odd r e s u l t s " with respect to discovery of documents sent to 
Mexican o f f i c i a l s . Appeal at 22. To the contrary, the Judge's 
holding i s well-reasoned. The undersigned counsel c a r e f u l l y 
explained te Judge Nelson, i n response te his s o l i c i t a t i o n of 
advice on the Co n s t i t u t i o n a l issues (because the undersigned had 
argued the matter) of whether the F i r s t Amendment r i g h t to 
p e t i t i o n the government f o r redress of grievances applied i n 
Mexico, that i t d i d not. Tr. 1986. Judge Nelson was correct. 
Our C o n s t i t u t i o n protects communications w i t h o f f i c i a l s of the 
United States and the i n d i v i d u a l States; obviously, i t does not 
protect communications beyond the reach ef our borders. This i s 
a good example of the lack of understanding of Applicants of the 
Co n s t i t u t i o n a l problems w i t h t h e i r discovery requests, which lack 
of understanding has cause them to b e l i t t l e assertions of 
important C o n s t i t u t i o n a l r i g h t s . 
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reach those issues, and i t would be highly inappropriate f o r the 

Board t e address them i n the f i r s t instance. 

Suffice i t te say, however, that Applicants' 

I n t e r r o g a t o r i e s 1 and 5 and Document Requests 13-17 and 21 would 

have the e f f e c t ef " c h i l l i n g " WSC's and i t s members' F i r s t 

Amendment r i g h t s to p e t i t i o n the government f o r redress ef 

grievances, as well as v i o l a t i n g the freedoms of speech and 

association.' The matters are addressed at greater length i n 

WSC's March 4, 1996 l e t t e r (Appeal, Exhibit K)."^ 

At the March 6 hearing, che Judge said he wanted to see 

(a) documents te which C o n s t i t u t i o n a l r i g h t s and common-law 

p r i v i l e g e s are claimed and (b) evidence of fears of r e t a l i a t i o n 

by Applicants against p a r t i e s who p a r t i c i p a t e i n t h i s proceeding, 

both ef which WSC was prepared to provide te Judge Nelson on 

' Applicants' assertion that t h e i r discovery requests t e WSC and 
other p a r t i e s are "routine" i n " r a i l merger cases" (Appeal at 22) 
is both wrong and i r r e l e v a n t . Applicants f a i l te c i t e any ICC or 
Beard a u t h o r i t y f o r such discovery, but rather only that c a r r i e r 
p a r t i e s have engaged i n such discovery before, apparently without 
C o n s t i t u t i o n a l objections. But the point i s that WSC i s a group 
ef shippers, not a single party, and as a group has 
Co n s t i t u t i o n a l r i g h t s ef association that a single party may not. 
Moreover, Applicants can c i t e ne aut h o r i t y f o r asking f o r WSC's 
f i n a n c i a l c o n t r i b u t o r s or the amounts ef t h e i r c o n t r i b u t i o n s , nor 
have they c i t e d any a u t h o r i t y to j u s t i f y i n t e r f e r i n g i n WSC's 
e f f o r t s to get the Utah Legislature and other public o f f i c i a l s to 
take a stance i n opposition to t h i s merger, or f o r t h e i r other 
e f f o r t s t o i n t e r f e r e i n WSC's and i t s members' C o n s t i t u t i o n a l 
r i g h t s . The fact that nc one has raised these objections to 
discovery requests t h a t n;ay have been propounded i n p r i o r r a i l 
merger cases i s of no moment i n determining the v a l i d i t y of the 
obj ections. 

The Justice Department also explained to Judge Nelsen that 
several of Applicants' discovery requests to WSC seek materials 
that are protected by the "informer's p r i v i l e g e . " 
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March 8, 19^6 when he e l e c t e d t e d e f e r a r u l i n g on the 

C o n s t i t u t i o n a l issues en the grounds t h a t the I n t e r r o g a t o r i e s and 

Document Requests t e which they p e r t a i n e d were encompassed by h i s 

d e t e r m i n a t i o n t h a t much of A p p l i c a n t s ' d i s c o v e r y requests are 

premature. A c c o r d i n g l y , WSC has ye t t o have an o p p o r t u n i t y t o 

present a l l e f i t s m a t e r i a l s s u b s t a n t i a t i n g the " c h i l l i n g " e f f e c t 

of A p p l i c a n t s ' d i s c o v e r y r e q u e s t s . " 

Conclusion 

Judge Nelson's March 8, 1996 r u l i n g s were based 

on sound j u d i c i a l d i s c r e t i o n and should be upheld. A p p l i c a n t s 

have f a i l e d t o s a t i s f y the s t r i n g e n t standard f o r appeals under 

49 C.F.R. 1115.1(c). 

R e s p e c t f u l l y s ubmitted, 

Michael F. McBride 
Linda K. Breggin 
Daniel Aronowitz 
LeBoeuf, Lame, Greene 
& MacRae, L.L.P. 

1875 Connecticut Avenue, N.W. 
Sui t e 1200 
Washington, D.C. 20009-5728 
(202) 986-8000 

" I n any event, i f the Beard were t o : a) reach out and decide 
the C o n s t i t u t i o n a l issues m the f i r s t i n s t a n c e , which weuld be 
improper, f o r the reasons discussed i n t e x t ; and b) were t o r u l e 
a g a i n s t WSC and i t s members en any of those m a t t e r s , which weuld 
a l s o be improper ( f o r the reasons set out i n WSC's March 4 
l e t t e r . E x h i b i t K t o the Appeal) t h a t might be a f i n a l order f o r 
purposes e f j u d i c i a l review. J u d i c i a l review of the Board's 
a c t i o n s at t h i s stage c o u l d have the e f f e c t ef d e l a y i n g the 
proceeding, which i s the oppo s i t e of what the Board and 
A p p l i c a n t s have s t a t e d t h a t they d e s i r e . 
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Ronald L. Rencher 
LeBoeuf, Lamb, Greene 
& MacRae, L.L.P. 

136 S. Main Street 
Suite 1000 
Salt Lake City, Utah 84101 
(801) 355-6900 

Attorneys f o r Western 
Shippers' C o a l i t i o n 
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M a r c h i 1 8 , 1996 

BY HAND DELTV.^RY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & Co n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

The Western Coal T r a f f i c League, Arizona E l e c t r i c Power 
Cooperative, Inc., Texas U t i l i t i e s E l e c t r i c Company, and Entergy 
Services, Inc. ( c o l l e c t i v e l y the "Replying Parties") hereby 
submit an o r i g i n a l and twenty copies of t h i s l e t t e r as t h e i r 
Reply i n Opposition to the Applicants' March l . ' i , 1996 'Appeal 
from Administrative Law Judge Jerome Nelson's Order R e s t r i c t i n g 
Applicants' Discovery." 

Each of t 
l e t t e r dated March 
stated that Applica 
and which requested 
his March 8, 1996 d 
other arguments r a i 
quired the Applican 
overbroad and burde 
requests were appro 
1996; and ( i i i ) det 
s a t i s f a c t o r y as w r i 
1996 . 

he Replying Parties joined i n a consolidated 
7, 1996 ("Consolidated L e t t e r " ) , which l e t t e r 
nts' requests were premature and burdensome, 
that Judgs Nelsen postpone such discovery at 

iscovery conference. In response to these and 
sed at the conference, Judge Nelson: ( i ) re­
ts to reformulate a number of t h e i r extremely 
nsome requests; ( i i ) held t h a t c e r t a i n other 
p r i a t e but need not be answered u n t i l A p r i l 1, 
ermined that a group of the requests were 
t t e n and were to be answered by March 12, 



Honorable Jerome Nelson 
March 18, 1996' 
Page 2 . ' 

Applicants' appeal of t h i s decision does not j u s t i f y 
r eversal. S p e c i f i c a l l y , Applicants have f a i l e d to demonstrate 
that review i s necessary "to correct a clear e r r o r of judgment or 
to prevent a manifest i n j u s t i c e . " See Decision No. 6, served 
Oct. 19, 1995, at 13; 49 C.F.R. § 1115.1(c). The Applicants 
served t h e i r far-reaching discovery requests at a time th a t would 
inl.3rfere w i t h the preparation of comments and responsive a p p l i ­
cations. Judge Nelson did net deny discovery e n t i r e l y , but 
instead, categorized the Applicants' discovery on the basis of 
his d e t a i l e d review of each i n d i v i d u a l request. His decision te 
postpone the duj date f o r c e r t a i n requests and require Applicants 
to narrow the focus of c e r t a i n other overly bread and burdensome 
requests was an e n t i r e l y reasonable exercise of his d i s c r e t i o n as 
the Administrative Law Judge presiding over the discovery phase 
of t h i s proceeding. 

For the foregoing reasons, the Board should deny 
Applicants' Appeal. 

C. Michael Loftus 

cc: Arvid E. Reach I I , Esq. (via telecopier) 
Paul A. Cunningham, Esq. (via tel e c o p i e r ) 
Restricted Service L i s t (via telecopier) 
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Page Count 5 
LAW OFFICES 

-UTT & R A S E N B E R G E R . L .L .P . 
- i V E N T E E N T H STREET, N.W 
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T E L E P H O N E . I 2 0 2 ) 2 9 S - e 6 6 0 

FACSIMILES: ( 2 0 2 ) 3 4 2 - 0 6 3 3 
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March 18, 1996 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th Street & C o n s t i t u t i o n Avenoe, N.W. 
Washington, D.C. 20423 

R«: Union Paolflo Corp., Union Pacific RR. Co. and Niasouri 
P a c i f i c RR Co. — Control and Nargar — Southarn 
P a c i f i c R a i l Corp., Southarn P a c i f i c Transp. Co., 
St. Louis Southwastarn Rv. Co., SPCSL Corp. and Tha 
Danvar and Rio Granda Wastarn RR Co., 
yinapca 5>ogKst yo. 3?769 

Dear Secretary Williams: 

Enclosed ara an o r i g i n a l and twenty copies of SPP-8, 
Response of Sierra P a c i f i c Power Company and Idaho Power Company 
t o the Applicants' Appeal from the Administrative Law Judge's 
Order R e s t r i c t i n g Applicants' Discovery. Also enclosed i s a 3.5" 
floppy computer disc containing a copy of the f i l i n g i n 
WordPerfect 5.1 format. 

Sincerely, 

'yyy.. 
RicharQ A. A l l e n C y 
Jennifer P. Oakley 

Enclosures 

cc: Honorable Jerome Nelson 
Restricted Service L i s t 

CORRESPONDENT OFFICES: LONDON. PARIS AND BRUSSELS 



SPP-J 

BBYORS THB 
SURFACE TRAHSPORTATION BOARD 

Union P a c i f i c corp.. Union Pa c i f i c 
ER. Co. and Missouri Paoific RR Co. 
— Control and Nargar — Southarn 
P a c i f i c R a i l Corp., Southarn 
FAcific Trans. Co., St. Louis 
Southvastarn Rv. Co., SPCSL Corp. 
and Tha Danvar and Rio Oranda 
Wastarn Corp. 

finanoa Dockat Mo. 32760 

RESPONSE OP 
SIERRA PACIFIC POWER COMPANY AND 

IDAHO POWER COMPANY TO THE 
APPLICANTS* APPEAL FROM ALJ'S ORDER 
RESTRICTING APPLICANTS' DISCOVERY 

Richard A. Al i e n 
James A. Calderwood 
Jennifer P. Oakley 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th Street, N.W. 
Washington, D.C. 20006-3939 
(202) 298-8660 

Attorneys f o r Sierra P a c i f i c Power 
Company and Idaho Power Company 

March 18, 1996 



SPP-8 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

union P a c i f i c Corp., Union Pa c i f i c 
RR. Co. and Missouri P a c i f i c RR Co. 
— Control an<*. Margar — southarn 
Pac i f i c R a i l Corp., Southarn 
Pac i f i c Trans. Co., St. Louis 
Southvastarn Rv. Co., SPCSL Corp. 
and Tha Danvar and Rio Granda 
Wastarn Corp. 

Financa Dockat No. 32760 

RESPONSE OF 
SIERRA PACIFIC POWEK COMPANY AND 

IDAHO POWER COMPANY TO THE 
APPLICANTS' APPEAL FROM ALJ'S ORDER 
RESTRICTING APPLICANTS' DISCOVERY 

Sierra P a c i f i c Power Company and Idaho Power Company 

("Sierra P a c i f i c " ) w i l l be impacted by the decision of the 

Surface Transportation Board ("the Board") t o the Applicants' 

appeal of the Administrative Law Judge's decision r e s t r i c t i n g 

Applicants' discovery. Sierra P a c i f i c strongly supports the 

p o s i t i o n of Conrail and the other p a r t i e s subject t o the 

Applicant's burdensome and premature discovery and asks t h a t any 

decision rendered by the Board i n t h i s matter be applicable t o 

Sierra P a c i f i c . 



SPP-8 

Dated: March 18, 1996 

Respectfully submitted. 

^ichar<jKA. Allen 
James A. Calderwood 
Jennifer P. Oakley 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N.W. 
Suite 600 
Washington, D.C. 20006-3939 
202/298-8660 

Attorneys for Sierra Pacific Power 
Company and Idaho Power Company 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have served the foregoing SPP-8, 

Response of Sierra P a c i f i c Power Company to the Applicants' 

Appeal from the Administrative Law Judge's Order Restricting 

Applicants' Discovery, by hand delivery upon the following 

persons: 

Arvid E. Roach I I 
J . Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W, 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Hark ins, CunnIngham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I have also served by facsimile the Honorable Judge Nelson and 

a l l persons on the r e s t r i c t e d service l i s t . 

yJenhifer P. Oakley 
Zuckert, Scoutt & Rasenber^r, LLP 
888 17th Street, N.W. 
Washington, D.C. 20006-3959 
(202) 298-8660 

Dated: March 18, 1996 
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Page Count . • ( 

SAUS 

March 13, 1996 

•0 I 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th Street and Constitution Avenue NW 
Washington, D.C. 20423 

RE: Finance Docket No. 32760, Union Pacific Corporation, et.al., Control and 
Merger-Southern Pacific Rail Corporation, et. al. 

Dear Mr Williams: 

f . •-̂  
o 
•i ' 

'i i"^ 

o 

CA 

My name is Stephen R. Miley, and I am Corporate Vice President of Sales for Southdown, 
IPC , the third largest manufacturer of cement in the United States. I have been employed by 
Southdown, hic. for 12 years Southdown utilizes ihe Union Pacific, Southen-. Pacific, the Burlington 
Northem Santa Fe, and various other Class I carriers for their movements throughout the United 
States This letter is to verify that Southdown, Inc requests that, in the event that the UP/SP merger 
is approved, the BNSF Agreement with the Union Pacific/Southem Pacific will be a contingent 
portion ofthe UP/SP tiierger. The BNSF Agreement with UP/SP provides for trackage rights and 
line sales that are instrumental in providing a second altemative and assist in the creation of a 
competitive factor in the absence ofthe separated Union Pacific and Southem Pacific rail system. 
The BNSF Agreement will allow BNSF to transport coal to our Victorviile facility, which wouL not 
be available in the event that the UP/SP merger was approved without the BNSF Agreement. 

In conclusion. Southdown, Inc., the third largest manufacturer of cement in the Uriited States, 
requests that if the Surface Transportation Board approves the merger and acquisition ofthe Unicn 
Pacific and Southem Pacific that the Agreement, which was previously made between the BNSF and 
the Union Pacific and Southem Pacific, be made a part and party to the approved merger of the Union 
Pacific/Southem Piicific. 

I declare under penalty of perjury that the foregoing is true and correct Executed on this 
13 th day of March. 1996 

SRM/daa 

C-'.co c. ihc sccrc:2ry 

MAR 20 1996 

L—J Pubhc Record 

I Sincerely, 

Stephen R. Miley / 

n 
C 

r 

S O U t l l C i O W M , I n C " . • • 1200 SMITH STREET— SUITE 2400 " HOUSTON. TEXAS 77002 » (7131650-6200 
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P-̂ ge C e u n t _ l _ _ ^ 

112 East Orin 
Gordon, NE 69343 
(308) 282-0638 

R O N̂̂t 
CO-OP ̂  

13i.iarch 1996 

The Honorable Vemon A. Williams 
Secretary 
United States Surface Transportation Board 
12th & Constitution .\ve NW 
Washington DC 20423 

Re: STB Finance Docket Nc. 32760, Union Pacific Corporation, et. al. - Control and 
Merger - Southern Pacific Rail Corporation, et. al. 

Dear Mr. Williams: 

Ag. Pro. Co-op suppons the BN/Santa FE Agreement reached with UP/SP in the above 
referenced case, we strongly urge the Surface Transportarion Board to Impose the 
BN/Santa Fe Agreement as a condition to any UP/SP merger. 

Ag. Pro. Co-op is a producer owned cooperative with over 1,600 members operating a 
number of facilities originating and terminating carload freight in Nonhwest Nebraska. All 
of Ag. Pro's rail facilities are served by NEBKOTA Railway with virtually all of our traffic 
interchanged to BN/SF. We are an onginator of rail grain, and receive shipments of 
fertiUzer, animal feed, and feed ingredients by rail. We are among the largest U.S. 
originators of millet seed, a specialty grain. 

STB imposition of the BN/ATSF Agreement on any merger of UP/SP will open additional 
markets for our originated agricultural products. Most specifically a number of receives 
of millet seed located on UP or SP in the Southwest and Califomia would be accessible by 
direct BNSF routing. These are markets which due to difficulties associated with interline 
rates and router; are effectively closed to us now. 

I declare under penalty of perjury that the foregoing is true and correct. Executed on this 
13thday of March, 1996. 

Glenn E. Price^fr. / 
General Man&jjer 

i^DVSSE OF ALL 
PROCEEDINGS. 
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Page Count I 

/ E R W O O D I L J V N D S , I n e . 
p. 0 BOX 99 

PERDUE HILL, ALABAMA 36470 
1 

OFFICE 334 743-8222 I 
FAX 334 743-8401 ' 

BILLY C BOMD 

( 

March 14, 1996 

Honorable Vcraon A. Williams 
Secretary 
Surface Transportation Board 
12* Street & ConstiUition Avenue, NW 
Washington, DC 20423 

RE: Finance Docket No. 32760, Union Pacific Corporation, et. al -
Control and Merger - Southem Pacific Rail Corporation et. al. 

Dear Mr. Williams: 

The purpose of this letter is to express my support for the BN/oanta Fe Agreement with UP/SP. My name is 
Billy C. Bond aiid I am President of Alabama River Woodlands. Inc., a wholly owned subsidiary of Alabama River 
Pulp Inc. I have held Uiis position for the pan six years. Previously, I was employed as a corporate vice president of 
Hammermill Paper Company with duUes which included corporate responsibility for Hammermill's Uansportation 
functions and holding the position of President ofthe Allegheny Railroad. 

Located in one complex at Claiborne, Alabama, Alabama River Pulp and its affiliated companies use 4.5 
million green short tons of wood fiber annually This fiber is used to produce in excess of 800,000 metric tonnes of 
pulp and 235,000 metnc tonnes of n̂  Aspnnt 

Our site is served by BN/Santa Fe railroad which plays a vital role in wood deliveries and pulp distribution. I 
believe that DN/Santa Fe is in a position to provide the competition and service needed by shippers who would not 
have access to a second rail carrier if tht UP/SP merger is approved. 

In conclusioI^ I believe lhat the proposed agreement would benefit my company as well as other companies 
using rail service in the areas covered by the agreement. Your support of this agreement would be appreciated. 

Very truly yours. 

BCB:jkji 

C'fico 01 Vnz' Soc-.-. 

MAR 2 0 1996 

EPS-01 

-r/ 

Relhre rî e appeared "bxW^C- ^ i c t t to me personally imown as an ofacer of 
t>ko!t><i.(̂  V4t.«i,'v>^ . duly auihonzed to execute legal instrumer.is on ils behalf as its legal agent and that he 
signed the foregoing certificauon in his mdividual capacity and on behalf of ft-Uip &^v^^v,v> w-VJoQAW.>î  and he 
. S t j ^ t W U i V . ^ p w M ^ 1 - -TT— • 

acknowledged said certification to be his tree act and deed and tree act and deed of 

Wll lesj my hand and cfTicial seaHhis I f of JV^OA-UL—^ ' 
,' J 

Not^ Public My commission expires; 'ion fxr.;. 

I 
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I t e m No. 

Wyoming Ste âge 
Count 213 Stti'P Capitol. Chsyenne. W/̂  

March 12, 1996 

• •! H i I ' l l ' , ' l l h l l t , , > 

REPRESENTATIVE BILL BENSEL 

The Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Twelfth Street & Co n s t i t u t i o n Avenue, N.W, 
Room 1324 
Washington, DC 20423 

RE: Finance Docket # 32760, Union Pacific Corp., et al.-Control & 
Merger- Southern P a c i f i c R a i l Road Corp., et a l . 

Dear Secretary Williams: 

Regarding the UP/SP merger I have, at best, mixed feelings. 

Allowing t n i s mega-merger to occur w i l l c e r t a i n l y benefit the 
Union P a c i f i c Rail Road Corporation by expanding the market share 
of areas which they serve. I t may very w e l l allow increased 
shipment ef Wyoming products and natural resources to areas beyond 
the present t r a n s p o r t a t i o n route served by UP. 

However, I fear the even greater monopolization which t h i s 
merger w i l l promote and the negative impacts a t t r i b u t a b l e to such 
an action. Burlington Northern and Union P a c i f i c are the only two 
r a i l s c a r r i e r s i n t h i s western region and Wyoming. 

Our coal mining industry has the greatest production i n the 
nation. Transportation ef t h i s resource i s shared by both UP and 
BN. Transportation costs required f er moving t h i s product to market 
are staggering and continue to strangle the v;yoming coal mining 
industry. 

The trona industry i n southwest Wyoming i s growing and the 
po t e n t i a l f o r expansion e x i s t s . However, Union P a c i f i c has almost 
t o t a l c o n t r o l of the trona/soda ash market t r a n s p o r t a t i o n . There i s 
only one small t r u c k i n g f i r m which moves trena t o a Burlington 
Northern r a i l head. This i s a l l that stands between a completely 
captive market and at least a small degree of competition. 

While increasing the r a i l access to new and growing market 
areas may be au advantage i o r s e l l i n g var.i cus Wyoming commodities, 
monopolization by the c a r r i e r i s not p a r t i c u l a r l y advantageous to 
state industry, employees or state i n t e r e s t s . 

ADV!SE ALL 



Page Two 
March 12, 1996 

Our two c a r r i e r s have continued to reduce forces, r e - s t a t i o n , 
cut and f u r t h e r threaten the status of r a i l worker employm.ent i n 
Wyoming and the western region. Disregard f o r employees of our 
"twin dragons" of the r a i l industry i s increasing with t h e i r power 
i n the t r a n s p o r t a t i o n market. Expansion by these indu s t r i e s i n t o 
other areas of t r a n s p o r t a t i o n only f u r t h e r t i g h t e n cheir grasp as 
monopoly c a r r i e r s . 

The Surface Transportation Board must consider issues of 
monopolization and market c o n t r o l , displacement and impacts upon 
regional as wel l as Wyoming employment, and e f f e c t s of increased 
import/export of foreign goods upon the states. 

Thank you f e r the opportunity to comment upon t h i s major 
decision. I wish you best wishes i n serving the best pu::lic 
i n t e r e s t f o r Wyoming and the west. 

Sincerely, 

y 

B i l l Bensel 
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Wyoming State Legislature 
213 Stale Capitol / Cheyenne. W y o m i n g 82002 / Te lephone 3 0 7 / 777-7881 

I tem Ne. 

Page Count ) 

Senate 

The Honorable Vemon A. Williams 
Secretarv 
Surface Transpor ta t ion Board 
Twel f th S t r e e t and Cons t i t u t i on Avenue. N 
Room 1324 
Washineton, D.C. 20423 ^ ZT/C^ 

RE: Finance Docket No.-*i!j '/il), Union Pacitic I 'orp., et a l . -
Con t ro l *t Merger - Southern Pacif ic Rail Corp., e t a l . 

OR CURT MEIER 
te Distficl 3 - Gosnen County 

'ross Ranch 
r Creek Pout-? 

'Gf nge Wyoming 82221 
mmil1e»8: 

Agncullure, Public Lai -Is and 
Water Resources 

Labor Health and Social T'ervices 
Stale Employee Compensa:ion Commission 
Medicaio/Mentai Health Commission 

Dear Secre tary Williams: 

I am submit t ing th i s statement in support of the proposed 
merger of Union Pacif ic and Southern Pacific Railroads. This merser 
w i l l d i r e c t l y bene f i t Wyomine's economy. I t w i l l also provide f a i r 
competi t ion f o r the r a i l r o a d by giving the Union Paci f ic the 
cppor tun i ty t o challenge the markets served by the recent merger of 
the Bur l ing ton Nor them and Santa Fe Railroads. 

The Union Pacif ic has played an important ro le and par tnersh ip 
in the economics of Wyoming. I believe tha t the approval of the 
proposed merger w i l l have a s ign i f i can t impact on the a b i l i t y of 
Wyoming producers t o reach new markets and generate addi t iona l 
economic b e n e f i t s f o r the s t a t e . Also, the addi t ional t r a f f i c on Union 
Pacific 's main line w i l i c rea te addi t ional employment oppor tun i t i e s . 

With the recent trackage r i g h t agreement between Union Pacif ic 
and the BN/Santa Fe, r a i l competi t ion w i l l be preserved r e s u l t i n g in 
vigorous e f f o r t s f o r e f f i c i e n c i e s and improved service f o r Wyoming 
customers such as coal , soda ash, and grain producers. 

I s t r ong ly urge your prompt approval of th i s merger. 

Sipcet^eiy 

/ y*^ 
Curt Meier 

cc: Dick Hartm.an 
(Union Paci f ic Railroad Company 
2424 Pioneer Ave., Ste. 301 
Chevenrie, WY 82(!01) 

yA. - v!>^ffi-nI ' y . . j ,^ 

BPart of 
Public f^dfnn.-

ADVISE OF ALL 
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) 567-6151 FAX (503) 564-9109 

o HERMISTON % 
O R E G O N 

415 Southeast 2nd - P.O. Bex 185 - Hermiston, OR 97838 

March 1, 1996 

Honorable Vemon A Williams, Secretary 
Interstate Comrneroe Commission 
Twelfth Street and Constitjtion Ave., N.W. 
Room 2215 
Washington, D.C. 20423 

RE: ICC Dock€ t No. 32760, Union Pacific/Southem Pacific Meri 

Dear Secretary Williams: 

The Greater Hermiston Chamber of Commence recognizes the contributici that 
Union Pacific Railroad Company makes to Eastern Oregon and specifically the 
Hermiston area. 

We want to voice our support of the application by Union Pacific Railroad and 
Southern Pacific Railroad to merge operations. We believe this will allow efficiency in 
service, marketing opportunities and cost effectiveness 

The multiple routes will reduce congestion and improve time sensitive 
intermodal freight due to shorter roules and single line service, reducing transit times. 

We, therefore, urge you to approve this application as soon as you can so that 
the benefits to the Northwest can be realized, 

Respectfully, 

PhillipW. Houk 
Legislative Committee 
Co-Chair 

Bob Severson 
Legislarive Commi 
Co-Choi' 

Our .Mission: Business growth, economic diversification and promotion of livabi'.iiy, in the Greater Hermiston Area. 
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Item No. DONN 
Dl 

p.vYETTE P a g e C o u n t 

PO bUX s i i 
'ETTE, IDAHO 83661 

j INESS (2081 642 9433 
FAX (208)642-9476 

COMMITTEES 

CHAIRMAN 
W.*YS 4 MEANS 

TRANSPORTATION 4 DEFENSE 

REVENUE & TAXATION 

JUDICIARY RULES & ADMINISTRATION 

0"'"? cTt^;o X::.'"-

MAR 2 2 V996 

House of Representatives 
State of Idaho 

March 12, 1996 

Honorable Vernon A. Williams. Secretary 
Surface Transportation Board 
Twelfth Street and Constitution Avenue, N.W. 
Room 1324 
Washington, DC 20423 ^ y 7\ 

Finance Dockat No^a76B6, Union Pacific Corp., et al--Control & Merger -
Southern Pacific Rail Corp., et al. 

Dear Mr. Wlliams; 

. .V , f • / 

1=..;; 

y 
I, Donna Jones, am a member ofthe House of Representatives, representing l 

Gem, Payette and Washington Counties iii the Idaho legislature. I am Chainwoman o n j , } 
tne Ways and Means Committee an:l am a member ofthe Transportation and Defense 
Committee. The jurisdiction ofthe Tiansportation and Defense Committee includes rail 
transportation in Ihe State of Idaho. 

I support the proposed merger ot the Union Pacific Railroad and the Southern 
Pacific Lines. The merger ofthe UP and SP will enhance rail competition, strengthen 
the Idaho trdnsportation system and help fulfill the potential for increased economic 
development within the State of Idaho. 

In particular, this merger will provide faster, more direct and new single-line 
routes for many of the areas that trade by rail with Idaho. For example, eastern and 
northern Idaho will obtain much shorter single-line routes to many points in California 
and Oregon, in addition there will be a new single-lina route for the Eastport, Idaho 
gateway to Mexico and to SP-served points in Califcrnia, Arizona and Texas, as well as 
new single-line service from all UP-served points in Idaho to numerous points now 
served only by SP in Colorado, New Mexico, Louisiana, and the Midwest. Both shippers 
and receivers in Idaho will benefit from the streamlining. 

• I. • 



Also important is the fact that merger will enable UP to provide a ready supply of 
railcars, particularly the refrigerated equipment that Idaho shippers need. By making 
use of backhaul opportunities and taking the best advantage of seasonal patterns, the 
UP could provide more reefer cars for Idaho potatoes, for example, without any 
corresponding increase in its fleet and the cost that would entail. In addition, more 
capital investment for expanded capacity would be possible with the additional cost 
savings from combining the operations of the two railroads. 

A merged UP/SP will strengthen competition with the now-merged BN/Santa Fe 
and its new single-line routes. It is important to Idaho that UP/SP be permitted to 
compete by merging because ofthe benefits outlines above, and so that the UP will 
remain a financially strong match for BN/Santa Fe in Idaho. 

For these reasons, the undersigned fully supports the merger and urges the 
Surface Transportation Board to approve the merger promptly. 

Sincerely, 

Representative Donria"7ones 
District 9 

DJ/jl 
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jMiy^-Ji^l-
-1 L 2 1W6 

A DELAWARE UMITEO PARTNl 

BORDEN CHEMICALS and PLASTICS 

March 14,1996 

OPERATING LIMITED PARTNERSH'P 
BCP Management. Inc General Partner 

Mr. Vemon A Williams 
Secretarj' 
Surface rransportation Board 
12th and Constitution Ave., N.W. 
Waihington, D C. 20423 

Re: Finance Docket No. 32760 - UP/SP Merger 

Dear Secretary Williams: 

I am writing on behalf of Borden Chemicals and Plastics to exf . ess our concems regarding 
the proposed merger of the Union Pacific and Soutiiem Pacific railroads. We feel that the 
proposed merger would have a serious negative impact on the competitive structure ofthe 
transportation industry, thus leading to iitcreased prices and decrea^ service quality. 

Borden Chemicals and Plastics is a petrochemical company with plants in Geismar, LA, 
Addis, LA, and Illiopolis, IL Our Geismar plant is served by the Illinois Central, the Addis 
plant is served by the Union Pacific a.id the Illiopolis is served by the Norfolk Southem. From 
these facilities, we ship approximately 75 rail cars of product every day. At this volume, even 
the slightest change in rail competition and rail rates will have a large aggregate effect on our 
cornpany. 

Currently, BCP benefits fi-om competition between UP and SP. Although our plants 
are only served by one railroad, the trafBc must be interlined with other railroads in crder 
to reach the final destinations Often, one interline route will include UP, and the other 
interline route will include SP. This situation forces UP and SP to compete for the lowest 
rate in order to N̂ in our business As long as these two railroads arc competing for oiir 
interline shipments, we know that we are receiving a good rail transportation rate. However, 
if the merger is approved, many of iv. j- shipments will only have one routing option: the 
proposed UP/SP system. In such a case, we will be forced to accept whatever rate the railroad 
quotes to us 

Also, we currently are seeking approval for a Kansiis City Southem build-in to our Geismar 
facility. If successful, we would be able to route our commodities to Houston over two routes: 
(1) KCS to New Orleans, SP to Houston, and (2) KCS to Baton Rouge, UP to Houston. After 
the proposed merger, both ofthese routings would travel over UP/SP tracks. Witiiout the 
competition between UT and SP, we would expect the rate to increase and service quality to 
decre«3e. 

o 
< 

if) rn 
'O 

> 

r 
r 

180 EAST BROAD STREET, 26TH FLOOR. COLUMBUS, OHIO 43215-3799 • TELEPHONE 61«-^5-4000 



DELAWARE UNITED PARTNERSHIf 

BORDEN CHEMICALS and PLASTICS 
OPERATING LIMITED PARTNERSHIP 
BCP Managemeni. Inc.. General Partner 

If the merger ii approved, and rail rate* increase, we will not be able to tum to trucking 
as a transportation altemative. Due to the lengtr. of haul and the size of our shipments, 
trucking is just too expensive to be considered an opt'on, and the raikoads know this. 

Wc do not expect the BN/SanU Fe trackage rights agreement to provide an efifective 
competitor to the proposed UP/SP system. A railroad with trackage righu over a line simply 
cannot compete with the owner ofthe line. First, the rates quoted by trackage rights carriers 
are consistently highe' that the owner carrier's rates. Second, because of preferential 
treatment ofthe owner railroad's own trafiBc, the trackage rights carrier often suffers fi-om 
excessive delays and congestion. Third, Uackage rights do not always give a carrier the access 
to fi^eight it needs to be competitive on the line. For these reasons, we do not believe the 
BN/SanU Fe, with only trackage rights, would be able to compete with the proposed 
UP/SP system. 

The Surface Transportation Board should carefully examine all ofthe competitive problems 
created by the Union Pacific - Southem Pacific merger. UntU these issues are addressed and 
solved, tlie merger should not be approved. 

I certify under penalty of perjury that the foregoing is tme and correct. Further, I certify that 
I am qualified and authorized to file this statement on behalf of Borden Chemicals and Plastics. 
Executed on March 14, 1996. 

SiucercK 

William Talmadge 

cc: Senator J Bennett Johnston 
Senator Jolin B Breaux 

180 EAST BROAD STREET. 26TH FLOOH. COLUMBUS, OHIO 43215-3799 • TELEPHONE 614-225-4000 
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March 18, 1996 

ST. REP. DEBRA DANBURG 

Debra Danbur^ 
Cli.ur 

Co in i i i i i i fT Fl<ri-iion« 
Siaic Atfair<i 

p. 81 

The Honorable Vemon A Williams 
Secretary 
Surface Transportaiion Board 
I2ih Street and Constitution Avenue 
Washington, D.C. 20423 

Scnf Via V»x: (202) 927-59JU 

Rh: Finance Docket 327W) 

Dear Secretary Williams: 

I am writing in regards to an application pending before you ihat seeks approval of a merjier heiwccn 
llie Uuion Pacitlt Railroad Company (UP) and Souihem Pacific Lines (SP). I am very concerned that 
lhi> iiicigci wil l signi'lcantly reduce rail competition in Texas, which wil l result m a negative impact 
on Texas bu.sinesses. and our State's economy. 

l.'P uekxiowledges that the merger would greatly rcduee rail competition anil has proposed a trackage 
ri^his-*agitfcnicnt with Durlington Morthcm-Sanlu Fc (BNSD as the soluUon A trackage ri{iht.<; 
ayreeiiicai, however, simply does not solve the problem. Texas needs another ownuig railro.nd. nor 
another merger, lo ensure effective rail competitmn. 

An owning ruilioad willing to pro\idc quality service and investment is the bchi solution for shippers, 
coiimiuiiitics and ctonomit development ofVieials .\n owmng railroad also offers the best opportunity 
to ictaui employment foi laikoad workers who would otherw ise be displaced by the proposed merger. 

I urgr the Board ro carcfiilly review the proposed l . t'/SP merger and to recommend an owning railroad 
as the only means to ensure adequate rail competition in T-txas 

Sincerely. 

Dehra Danburg U f * ^ " ^ 
Siaie Representative 

DDpwc 

ENTERED 
Office of the Secretary 

m 2 1 1996 

E Partof 
Public Recxjrd 

Hr>iisc ot Rrprc\entalivci F O Uo.i : 0 | 0 . .Austin. Texjs 7X7ftK 2411) 

P.O Uox Houston, Texâ  772h6 
512-463-0504 
71.<-52O-80fv)!l 
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The Honorable Vemon Williams 
March 18, 1996 
Page 2 

cc: The Honorable ("amle Keetun Rylander, Chair, Railroad Commission of Texas 
Tbe Honorable Charies R. Matthews, Railroad Commission of Texas 
The Honorable Barry WilliamKon, Railroad Commission of Texas 
The Honorable Speaker James h. "Pete" Lancy, Texas House of Representatives 
The Honoraoie John Cook, Texas House of Representatives 
The Honorable Robert Junell. Texas House of Representatives 
The Honorable Robert Saunders, Te.xaii House of Representatives 
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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Washington, D.C. 20423 

Dear Secretary Williams: 

I am concerned that the proposed Ur.on Pacific-Southern P a c i f i c 
r a i l r o a d merger i s not i \ the public i n t e r e s t i n Northeast Ohio. 
We would be f a r b e t t e r served i f the UP-SP's eastern routes were, 
as part of the proposed merger, sold to Conrail, not leased to 
another western r a i l r o a d . 

My reasoning 
companies, pa 
d i r e c t service 
coast region 
c a r r i e r , such 
markets along 
ensure a v a r i e 
among the majo 
Southern, and 

i s straightforward. F i r s t , our i n d u s t r i a l 
r t i c u l a r l y i n the booming polymers sector, need 
to raw materials and markets i n the Gulf "chemical 

and to Mexico. Second, we beJieve that an owner-
as Conrail, would have greater incentive to improve 
the route. Third, by keeping Conrail strong, W2 
t y of service options and strong price competition 
r r a i l r o a d s i n our region, namely CSX, Norfolk and 
Conrail. 

F i n a l l y , and most important, we believe the Ccnrail proposal 
i n the best i n t e r e s t s of the i n d u s t r i a l , manufacturing and 
tra n s p o r t a t i o n workers of our region. I t combines e f f i c i e n t 
t r a n s p o r t a t i o n , economic development, and continued employment 
opportunities. These are keys to the public i n t e r e s t . 

For those reasons I would oppose the proposed merger unless i t 
includes the Conrail purchase of the eastern l i n e s of the old 
Southern P a c i f i c . Only w i t h the Conrail a c q u i s i t i o n w i l l 
Northeast Ohio economies be maximally served. 

Thank you t o r your consideration. 

Sincerely, 

Marsha Lehman 
Ward Four CcunciJrnftn 
City of Wadsworth 


