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Finance Docket No. 32760 

UNION PACIFIC CORPOR.\TION, UNION PACIFIC RAILROAD 
AND MISSOURI P.ACIFIC RAILROAD COMPANY 

- C O N T R O L AND M E R G E R -

SOUTHERN PACIFIC RAH CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPSL CORP. AND THE DEN\TR AND 
RIO GRANDE WF<TERN R.VILROAD COMPANY 

STATEMENT OF JOE N. HAMPTON 
CN BEHALF O'^ 

THE OKLAHOMA GRAIN AND FEED ASSOCLVTION 

My name is ôe N. Hampton and I am the Executive Vice Pnisident of the Oklanoma Grain and 
Feed Association The Association will hereinafter be named OGFA in this statement. It is an 
Oklahoma Corporation existing under the laws of Oklahoma with its business address as 2309 N. 
10th Street, Suite E, Enid, Oklahoma, 73701, and telephone and fax numbers: (405)233-9516 and 
(405)237-2131, respectively. The Board of Directors of OGFA have voted to express their 
conceni through this proceeding of the need for effective rail competition for the Oklahoma grain 
industry. 

The OGFA is comprised of about 250 members, including terminal and country grain elevator 
firms located in the state of Oklahoma We also "̂ ave members from other states who do business 
with our Oklahoma members. O. ' members are se.-ved by the BNSF, UP-MP and short line 
railroads. 

Our members have geL-̂ rally experienced a change in the attitude of rail customer relationships 
since railroad merger-̂  and bankruptcy have become prevalent after the passage ofthe "4 -R Act 
of 1976" For example, at one .ime Rock Island (the first railroad to serve Oklahoma), the ^risco 
and Santa Fe were the motivating grain transf citation forces in our state The Rock Island wont 
bankrupt, the Frisco was purchased by the BN The Rock Island previously had abandoned some 
branch lines before declaring bankruptcy. Thj MKT railroad, wiih the help ofthe State of 
Oklahoma, ser\ ed and established a good relationship with our members located on the old Rock 



Island line. The BN, after purchasing the Frisco, did not exl ibit the same "grain lauling positive 
attitude" as the Frisco. 

After the LP assumed operation of the old Rock Island line from the MKT, their attitude toward 
grain shippers became less than what was experienced from the MKT. The Santa Fe then became 
the most positive customer oriented railroad serving our members. Dunng the ATSF-EN merger, 
our shippers were led to believe the more grain fiiendly ATSF grain marketing people would be 
incorporated into the new system. This has not happened 

Due to the effect upon grain shippers of past rail mergers, bankruptcy's and abandonments, the 
OGFA urges the Surface Transportation Board to insure adequate rail competition, including 
rates and service, to the Oklahoma grain industry. We want to make certain that if this merger is 
approved, the resulting situation of only two major carriers serving our state plus the situation of 
parallel trackage rights for the UP-SP on north-south routes through Oklahoma will not result in 
loss of competition. We understand the Kansas City Southem Railway 1 as expressed an interest 
in serving Oklahoma shippers. We urge your Board lo give this concept positive consideration as 
a means to insure customer oriented service tc our state. 

It is our member's sincere hope that the final r«?sult of this merger will insure adequate a.'̂ H 
competitive rail service foi our members for years to come. 

Respectfiill> submitted. 

be N. Hampton 
Executive Vice Presi—nt 
Oklahoma Gi ain and Feed Association 

y 
I, Joe N. Ha.Tipton, verify under penalty of perjury tiiat the foregoi ig is true and correct. Further, 
I certify that I am qualified to make this stateme.it on behalf of the Oklahoma Grain and Feed 
Association. Executed this 27th day of March, 1996. 
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MRL-11 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th and C o n s t i t u t i o n Avenue, N.V-. 
Washington, D.C. 20423 _ 

Re: Finance Docket No. 32760, Union P a c i f i c Corporation, 
Union P a c i f i c Railroad Company, and Missouri P a c i f i c 
Railroad Company — Control and Merger — Southern 
P a c i f i c Rcix Corporation, Southern P a c i f i c Transportation 
Company, St. Louis .''outhwestern Railway Company, SPCSL 
Corp., and The Denver and Rio Grande Western Railroad 
Company 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-captioned proceeding are an 
o r i g i n a l and 20 copies of the Phase 2 Response of Montana R a i l 
Li j i k , Inc. t o Applicants' F i r s t Set of I n t e r r o g a t o r i e s and Requests 
f o r Production of Documents. 

Please acknowledge re c e i p t of t h i s l e t t e r and f i l i n g b y date-
s'amping thp enclosed acknowledgment copy and returning i t t o our 
mt ssenger. 

Very Truly Yours,. 

< Christopher E.' Kaef'zmarek 

Enclosures 

c c : R e s t r i c t e d S e r v i c e L i s t 
93068\003\ tcek428. l t r 

<lNrrERf-.D 
Office of the Secretary 1 

Public Rocord J , 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PHASE 2 RESPONSE OF MONTANA PJ^IL LINK, INC. 
TO APPLICANTS' FIRST SET OF INTERROGATORIES 

AND DOCUMENT PRODUCTION REQUESTS 

Montana R a i l Link, Inc. ("MRL") herewith f i l e s i t ' - Phase 2 

Response t o the " F i r s t Set of In t e r r o g a t o r i e s and Document 

Production Requests" ("Discovery Request") directed t o MRL by 

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW 

("Applicants"). This Phase 2 Response i s made pursuant t o : 

( i ) the Discovery Guide]ines applicable to t h i s proceeding, as 

adopted by Administrative Law Judge Jerome Nelson ("Judge 

J>lelson") on December 7, 1995; and ( i i ) Judge Nelson's March 8, 

1996, discovery conference r u l i n g s w i t h respect t c Applicants' 

Discovery Request. 

MRL f i l e d i t s objections to the Discovery Request on March 

4, 1996. On March 8, 1996, a discovery conference was 

conducted by Judge Nelson. Aft e r considering the arguments of 

counsel. Judge Nelson ruled t h a t responses t o c e r t a i n discovery 

requests were due on March 12 (Phase 1), tha t responses t o 

other requests were due on A p r i l 1 (Phase 2), and t h a t some 

requests could be reformulated and re-served on MRL (Phase 3). 



I n t h i s Phase 2 Response, MRL responds t o document request 

numbers 1, 8, 14, 17, 22 and 26 as modified by Judge Nelson's 

March 8, 1996 .-ulings. MRL incorporates and preserves a l l 

general and s p e c i f i c objections contained i n i t s March 4, 1996, 

and March 12, 1996, discovery f i l i n g s as i f set f o r t h i n f u l l 

herein. MRL also incorporates and preserves the reservation of 

r i g h t s contained i n i t s March 12, 1996, discovery f i l i n g as i f 

set f o r t h i n f u l l herein. 

Some documents responsive t o these Phase 2 document 

requests were submitted i n connection wi t h MRL's March 29 

f i l i n g . These documents w i l l be available, i n accordance with 

>• :\ the Discovery Guidelines, i n MRL's document depository. The 

remaining responsive documents are ei+-her being sent t o counsel 

wit h t h i s Phase 2 Response, or w i l l be sent t o coun.-5el as soon 

as they are received. 

RESPONSES 

' Document Reauest 1; Produce no l a t e r than A p r i l 1, 1996 

(a) a l l workpapers underlying any subm ssion t h a t MRL makes on 

or about March 29, 1996 i n t h i s proceeding, and (b) a l l 

pu b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s ot any 

witnesses presenting testimony f o r MRL on or about March 29, 

1996 i n t h i s proceeding. 

Response: Judge Nelson ruled t h a t MRL should produce i n 

Phase 2 (a) the work papers underlying i t s submission on March 
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29, 1996 and (b) w r i t t e n testimony and t r a n s c r i p t s of witnesses 

presenting testimony f o r MRL on or about March 29, 1996, i n 

t h i s proceeding w i t h respect t o r a i l r o a d matters r e l a t e d t o 

issues i n the pending merger proceeding. MRL states t h a t i t 

w i l l place a l l workpapers underlying i t s Responsive Ap p l i c a t i o n 

f i l e d March 29, 1996, i n i t s document depository. 

Document Request 8: Produce a l l documents r e l a t i n g t o 

conditions t h a t might be imposed on approval of the UP/SP 

merger. 

t\c.-ponse: Judge Nelson ruled that MRL should produce i n 

Phase 2 documents r e l a t i n g t o the s p e c i f i c conditions soughv by 

MRL i n the UP/SP merger. See Responses t o document request 

numbers 1, 14 and 22. 

Document Reauest 14; Produce a l l presentations, 

s o l i c i t a t i o n packages, form v e r i f i e d statements, or other 

materials used t o seek support from shippers, p u b l i c o f f i c i a l s , 

r a i l r o a d s or others f o r the p o s i t i o n of MRL or any other party 

in this proceeding. 
)i 

' Response: Judge Nelson ruled t h a t MRL should produce 

materials used t o seek support from -hippers, nonparty 

r a i l r o a d s and any nongovernmental or nonpublic nonparty i n thi.«3 

proceeding. To the extent t h a t MRL has materials responsive t o 

t h i s request, MRL states t h a t i t w i l l product such materials. 

Document Request 17: Produce . 11 documents r e l a t i n g t o 

shipper surveys or interviews concerning (a) the UP/SP merger 

-3-



or any possible conditions t o approval of the merger, or (b) 

the q u a l i t y of service or competitiveness of any r a i l r o a d . 

Response: Judge Nelson ruled t h a t MRL should produce 

shipper surveys or interviews concerning the UP/SP merger or 

any conditions t o approval of the merger. MRL states t h a t i t 

has no such responsive documents i n i t s possession, custody or 

c o n t r o l . 

Document Request 22: Produce a l l presentations t o , and 

minutes of, the board of d i r e c t o r s of KRL r e l a t i n g t o the UP/SP 

merger or conditions t o be sought by any party i n t h i s 

proceeding. 

Response; Judge Nelson ruled t h a t MRL should produce 

responsive documents r e l a t i n g t o the conditions sought by MRL 

i n t h i s proceeding. MRL states t h a t i t s has a "Unanimous 

Written Consent of the Board of Directors t o Action Without a 

Meetii.g" a u t h o r i z i n g the preparation and f i l i n g of MRL's 

Responsive A p p l i c a t i o n i n i t s possession, custody or co n t r o l 

and t h a t t h i s document w i l l be produced. 

*• 
/ 

Document Request 26: Produce a l l computerized 100% MRL 

t r a f f i c data f o r 1994, containing at least the f i e l d s l i s t e d i n 

Attachment A hereto, a Rule 11 or other r e b i l l i n g i n d i c a t o r , 

gross f r e i g h t revenue, and f r e i g h t revenue net of allowances, 

refunds, discounts or other revenue o f f s e t s , together w i t h documentation exp l a i n i n g the record layout and the content of the f i e l d s . To the extent p a r t i c j l a r items are unavailable i n 

-4-



machine-readable form, (a) prcvide them i n hard-copy form, and 

(b) provide any s i m i l a r machine-readable data. 

Response: Judge Nelson ruled t h a t MRL should produce 

responsive docU'sents insofar as those materials p e r t a i n t o the 

p o s i t i o n MRL i s t a k i n g i n i t s March 29, 1996, submission. MRL 

states t h a t the r e l i e f sought i n MRL's Respcnsive Application 

f i l e d March 29, 1996, i s the sale of a Central Corridor route 

to a to-be-formed e n t i t y t h a t w i l l be operatea independently of 

MRL. As such, MRL nas no responsive documents i n i t s 

possession, custody or c o n t r o l r e l a t i n g t o the impact of the 

condition sought by MRL i n i t ? March 29 f i l i n g . 

Respectfully submitted. 

Mark H. S.iQman 
Christopher E. Kaczmarek 
Weiner, Brodsky, Sidman & 

Kider, P.C. 
1350 New York Ave., N.W. 
Suite 800 
Warhington, D.C. 20005 
(2 2) 628-2000 

ATTORNEYS FOR 
MONTANA RAIL LINK, INC. 

Dated: A p r i l 1, 1996 

-5-



CERTIFICATION OF SERVICE 

I hereby c e r t i f y t h a t on t h i s 1st day of A p r i l , 1996, a copy 

of the foregoing Phase 2 Response of Montana Ra i l Link, Inc. t o 

Applicants' F i r s t Set of I n t e r r o g a t o r i e s and Requests f o r 

Production of Documents was served by fa c s i m i l e and by messenger 

upon: 

Arvi d 3. Roach, I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

and by f i r s t - c l a s s mail, postage prepaid, upon a l l p a r t i e s 

appearing on the r e s t r i c t e d service l i s t established pursuant t o 

paragraph 9 of the Discovery Guidelines i n Finance Docket No. 

32760. 

J 
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CLEARY, WOOD & MASER, P.C. 

OFFICE: (202 ) 371-9500 

ATTORNEYS AND COUNSELORS AT LAW 

SUITE 750 
1100 NEW YORK AVENUE, N.W. 

WASHINGTON, D.C. 20005-3934 
(202) 371-0900 

April 1, 1996 

Via Hand nclivprv 
Hone-able Vemon A. Williams, Secretary 
Surface Transportation Board 
Department of Transportation 
Room 1324 
12th Street & Constitution Avenue, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corporation, Union 
Pacific Railroad Company and Missouri Pacific Railroad 
Company—Control and Merger—Southern Pacific Rail 
Corporation, Southern Pacific Transportation Company. St. Louis 
Southwestern Railway Company, SPCSL Corp. and The Denver 
andRic> Grande Western Railroad Company 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned case are an original and twenty 2̂0) copies of 
THE DOW CHEMICAL COMPANY'S ADDITIGNAL RESPONSES TO APPLICANTS' RRSV SET OF 
lNTERROGATC:.̂ S AiNfD REQUESTS FOR PRODUCTION OF DOCUMENTS, designated DOW-13. A 
3 5-inch diskette containing this pleading in Word Perfect 5.1 is also enclosed. Additionally, an 
extra copy of this pleading is enclosed for the purpose of date stamping and remming to our office. 

Res ;s^tfully submitted. 

Erwlosures 

1750-020 

Nicholas J. DiMichacl 
Jeffrey O. Moreno 
Attorneys 'or The Dow Chemical Company 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACMC CORPORATION, UNION PACMC RAILROAD CO 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND ivlERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACinC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DÊ r̂VER AND RIO GRANDE WESTERN RAILROAD COMP.ANY 

DOW CHEMICAL COMPANY'S 
ADDITIONAL RESPONSES 

TO APPLICANTS' 
FIRST SET OF INTERROGATORIES AND 

REQUESTS FOR PRODUCTION OF DOCUMENTS 

April 1,1996 

Nicholas J. DiMichael 
Jeffrey O. Moreno 
DONELAN. CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for Th" Dow Chemical Company 

owes oHhe Secretary 

APR 2 1996̂  

S Part ot . 
Public Record 



^ BEFORE THE 
' SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACmC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIHC RAIL CORPORAIION, 
SOUTHERN PACIHC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

THE DOW CHEMICAL COMPANY'S 
ADDITIONAL RESPONSES 

TO APPLICANTS' 
FIRST SET OF INTERROGATORIES AND 

REQUESTS FOR PRODUCTION OF DOCUMENTS 

The Dow Chemical Company ("Dow") submits the following Additional 

Responses to the First Set of Interrogatories and Requests for Production of Documents 

propounded by Applicants on February 27, 1996. On March 4, 1996, Dow submitted 

Objections to this First Set of Interrogatories and Requests for Production of 

Documents. On March 8, 1996, in a discovery conference, the Administrative Law 

Judge ("ALJ") in this proceeding ruled that certain of the discovery propounded by 

Applicants on February 27, 1996 was appropriate, bul that certain of the discovery 

should be reformulated and resubmitted under an accelerated procedural schedule after 

the filing of evidence in this proceeding on March 29, 1996. 

More specifically, in the March 8 discovery conference, the ALJ ruled that the 

February 27 discover>- should be conducted in two "phases," with "Phase I " discovery 



to be propounded on March 12, 1996 and on April 1. 1996, and "Phase II" discovery 

approimate for resubmission and reformulation in light of the filings on March 29. Dow 

responded as appropriate to certain Phase I discovery on March 12, 1996, and hereby 

provides its responses to additional Phase I discovery, as identified by the ALJ to be 

answered on April 1, 19%.i 

Dow's Additional Rpvpnn̂ P̂  

Document Request No. 1 

Produce no later than April 1. 1996 (a) all workpapers underiying aiiy submission 
that Dow makes on or about March 29, 1996 in this proceeding, a.id (b) all 
publications, written testimony and transcripts, without limitation as to date, of any 
wi messes presenting testimony for Dow on or about March 29, 1996 in this 
proceeding. 

Response 

In the discover) conference on March 8, the ALJ ruled that workpapers 

underlying submissions made in filings on March 29, 1996 should be produced in Phase 

I discovery and that such documents are due on April 1. The AI ; also ruled on that date 

that written testimony and transcripts regarding railroad matters related to issues in the 

pending proceeding should be produced by April 1. Subject to the objections set forth 

on March 4, 1996, Dow is placing documents responsive to this request in its document 

depository located in the offices of Donelan, Cleary, Wood and Maser, P.C. 

Document Request No. X 

Produce all documents relating to conditions that might be imposed on approval of 
the UP/SP merger. <=> r vv 

' Dow's March 12, 1996 filing included responses to Applicants' Documents Request Nos. 
15, 16, 23, 24, and 26. 



^ RgspQnsg 

J In the discovery conference on March 8, the A U ruled that documents relating to 

specific conditions being sought by the particular parties in this proceeding are Phase I 

discovery that should be produced by April 1. Subject to the objections set forth on 

March 4, 1996, Dow is placing documents responsive to this request in its document 

depository located in the offices of Donelan, Cleary, Wood and Maser, P.C. 

Document Request No. 14 

Produce all presentations, solicitation packages, form verified statements, or other 
materials used by Dow or its members to seek support from shippers, public officials, 
railroads or ot.hers for the position of Dow or any other party in this proceeding. 

Response 

I.I the discovery conference on March 8, the ALJ ruled that presentations, 

solicitation packages, form verified statements, or other materials used to seek support 

from shippers or non-party raikoads or other non-party non-governmental persons are 

Phase I discovery that should be produced on April 1. Subject to the objections set 

forth on March 4, 1996, Dow states that it has no such documents. 

Document Request No. 17 

,1>roduce all documents relating to shipper surveys or interviews conceming (a) the 
UP/SP merger or any possible conditions to approval of the merger, or (b) the quality 
of service or competitiveness of any railrcul. 

Response 

In the discover) conference on March 8, the A U ruled that documents relating to 

shipper surveys or interviews conceming the UP/SP merger or particular conditions are 

Phase I discovery that should be produced by April 1. Subject to the objections set 

forth on March 4, 1996, Dow states that it has no such documents. 



J 
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Document Request No. 22 

Produce all presentations to, and minutes of, the boards of directors (or other 
goveming bodieŝ  of Dow relating to tlie UP/SP merger or conditions to be sought 
by any party in Uiis proceeding. 

Response 

In the discovery conference on March 8, the A U ruled that presentations to, and 

minutes of, the boards of directors or other goveming bodies relating to the UP/SP 

merger or particular conditions being sought 'n this proceeding are Phase I discovery 

that should be produced by April 1. Subject to the objections set forth on March 4, 

1996, Dow states that it has no such documents. 

Dwumgnt Rggugst No. 25 
Produce all documents relating to the possibility of a build-in by SP or BN/Santa Fe 
(or build-out to SP or BN/Santa Fe) at Dow's facility a Freeport, Texas. 

RgSPQH&g 

Subject to the objections set forth on March 4, 1996, Dow is placing documents 

responsive to this request in its document depository located in the offices of Donelan, 

Cleary, Wood and Maser, P.C. 

Documei.t Request No. 26 

' Produce Dow's files regarding the transportation (including transportation by 

non-rail modes) of all commodities that Dow has moved via UP or SP since January 1, 

1996. 

Response 

At the discovery conference on March 20, 1996, Dow and the Applicants entered 

a stipulation before the A U that Document Request No. 26 would be revised as follows: 

Dow will produce all documents dated January 1, 1993 or 
later, developed by or in the possession of employees of its 
Rail Services Procurement Group, that discuss transportation 
options, ov transportation competition or that compare 
fransportation offers, service, or prices, as well as contracts 

-4 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing ADDITIONAL RESPONSES OF 

THE DOW CHEMICAL COMPANY TO APPLICANTS' FIRST SET OF 

INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS has 

been served by First Class Mail, postage p:,;paid, on all parties on the restricted service 

list in tliis proceeding on this 1 st day of April 1996, and by facsimile to Washington, D.C. 

counsel for Applicants. 

KcfstinaL. Troudt 
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OfFlCE: (202) 3-'1-950C 

L/ui\fcLAN, C L E A K V. W O O D & M A S E R , P.C. 

ATTORNEYS AND COUNSELORS AT LAW 

CuiTE 750 
1100 Ntw YORK AVENUE. N.W. 

WASHINGTON. O.C. 20005-3934 
TtLECOI«IER: (202) 371-0900 

April 1, 1996 

Via Hand Delivery! 
Honorable Yen on A. Williams, Secretary 
Surface Transportation Board 
Department of Transportation 
Room 1324 
12th Street & Constimtion Avenue, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corporation, Union 
Pacific Railroad Company and Missouri Pacific Railroad 
Company—Control and Merger—Southern Pacific Rail 
Corporaiion, Southern Pacific Transportation Company, St. Louis 
Southwestern Railway Company, SPCSL Corp. and The Denver 
and Rio Grande Western Railroad Company 

Dear Secretary Williams: 

Enclosed for fihng in the above-captioned case are an original and twentv (20) copies ot 
WESTERN RESOURCF'", INC. 'S ADDITIONAL RESPONSE TO'APPLICANTS' FIRST S E : OF 
INTERROGATORIES AND REQLIESTS FOR PRODUCTION OF DOCLTMENTS, designated WSTR-12. 
A 3.5-inch diskette containing this pleading in Word Perfect 5.1 is also enclosed. Additionally, an 
extra copy of this pleading is enclosed for the purpose of date stamping and returning to our office. 

Enclosures 

3770-130 

Respectfully submitted, 

y'Lr^hAA ^•O. [jJtJoCiL 
Thomas W. Wilcox 
Attorney for West, 'n Resources, i.e. 

ENTERED 
Of.ice o1 the Secretary 

AP^ 2 mo 

Partof 
Public Record 
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UNION PACmC CORPORATION, UNION PACIFIC RAILROAD CO 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MER' JER — 

SOUTHERN PACinC RAIL CORPORATION, 
SOUTHERN PACmC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

WESTERN RESOURCES, INC.'S 
ADDITIONAL RESPONSE 

TO APPLICANTS' 
FIRST SET OF INTERROGATORIES AND 

KEQUESTS FOR PRODUCTION OF DOCUMENTS 

Westem Resources, Inc. ("Westem") submits the following Additional Response to the 

First Set of Interrogatories and Requests for Production of Documents propounded by Applicants 

on February 27. 1996. On March 4, 1996, Westem submitted Objections to this First Set of 

Interrogatories and Requests for Pioduction of Documents. At that time, Westem had not yet 

decided whether to file comments or a request for cc.nditions on March 29, 1996 in accordance 

with thc schedule in this proceeding. On March 8, 1996, in a discovery conference, the 

Adminismitive Law Judge in this proceeding ruled that certain of the discovery propounded by 

Applicants on February 27, 1996 was appropriate, but that certain of the discoveiy should i« 

reformulated and resubmitted under an accelerated procedural schedule after the filing of evidence 

in this proceeding, currently scheduled for March 29, 1996. 

In summary, in the March 8 discovery conference, the ALJ ruled that some of the 

Applicants' discovery requests could be responded to on March '7, 1995, but fhat the remainder 



of the discovery responses would be associated with the individual filings parties would make on 

March 29. As such, thc A U ordered that additional responses could be made on April 1, 1996 

anJ then on April 16, 1996. Responses on the latter date would be to initial requests which were 

rcfoimulatcd and resubmitted to the fiUng parties April 3, 1996. 

On Marcl. 12, 1996, Westem filed initial responses to the "Phase I" discovery identified 

by thc ALJ to be answered on that date. 

Westem did not file any comments or requests for conditions cn March 29, 1996. 

Consequently, in hght of the ALJ's order in this case, as affmned by the Decision by the Board 

served March 26, 1996, Westem objects to submitting any further responses to Applicants' initial 

di.scover> requests, and objects to any funher discovery by Applicants of Westem in this 

proceeding. 

) Respectfully submitted, 

xA.y-yX^<^ 
Nicholas J. DiMichael 
Thomas W. Wilcox 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Ave-.., N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

^ Attorneys for Western Resources, Inc. 
April 1, 19% 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of thc foregoing ADDITIONAL RESPONSES OF WESTERN 

RESOURCES, INC. TO APPLICANTS' FIRST SET OF INTERROGATORIES AND REQUESTS FOR 

PRODUCTION OF DOCUMENTS hjjs been served by First Class Mail, postage prepaid, on all parties 

on thc restricted service list in this proceeding on this 1st day of April 1996, and by facsimile to 

Washington, D.C. counsel for Applicants. 

J^rcquelinc A. Spence ~^ 

J 
i 
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Psge Coun-_ I 

: Y T I M B E R , I N C . 

0 
N. End ot .Mapie Street » PO ">rawer P • Townsend, M f 59644-1013 • Phone (406) 266-3111 • 

Conditioned Statement of Support for <he Proposed Merger of 
Union Pacific Railroad and Southem Pacific Transportation Company 

RY Timber, Inc. has leamed that en entity cont- .ued oy the majority shareholder Montana Rail 
ink will be filling with the Surfaco Trarspcrtation Board an inconsistent or responsive application in 

which entity will propose acquiring one of the Union Pacific or Southern Pacific routes between California 
and Kansas City (̂ the "MRL Proposal ). In our opinion, without the MRL Proposal or a comparable 
solution, ihe UP/SP Proposal elimiiiatcs rail competition iv the Cer.u^ Corridor of tlie United States. The 
trackage rights irP/SP liave agreed to grant BNSF are unlikely to result in BNSFs providing meaningfiil 
competition in the Central Corridor. It i l l cost BNSF nothing i : it elects not to use those rights. 
Con::peti'.ion can only bt- assured with an inucpendcat third party owner/operator acquiring OP- of Union 
Pacific or Southem Pdcific routes between California and the Kansas City area. We, therefore, condition 
our suppoa ofthe merger on sale of a Central Corridor route to an independent party that would have to 
provide competitive serv 'ce in order to justify its investment in that rail line. zj, 

RY Timber inc. strongly supports the proposed acquisition of the Union Pacific line between 
Sliver Bow, Montana and Pocatello, Idaho as a strategic element ofthe Central Corridor sol- tion. The 
Silver Bow- Pocatello line ties togeu.. <• the present MPI- system with the Central Corridor route at Ojgden 
Utah, providing important traffic to support the new Central Corridor system and affording the economic 
s;! ntrgies of tyu. g both s> stems together Th,- ("MRL Proposal ) will provide .outing options on both 
Union Pacific and Burlington Northem Santa Fe as wel'. as direct routing via the new KIRL' prop̂ ised ^ 
system. . ' 

RY Timber. Inc. annually ships 110 million board feet. This includes lumber, chips, sawdust, 
and logs. Our major origin/destination pairs are Montana, to the Southwest and Midwest. Our rail ' ; 
carriers currently providing service are Union Pacific and MRL. 

There are many benefits t > the Union Pacific's proposed merger with Southem Pacific. The MRL 
Proposal maintains thc benefits of both UP/SP merger including the proposed trnckage rights agreement 
''witli Burlington Northern Santa Fe, and at the same time ensures true competition in the CenUal Conidor | 
through sale of one ofthe routes to an independent jperator. 

Ou.- Company conditions its support of the UP/SP merger application on -ale of a Central 
Corridor route described in the MRL PropoE-il. 

ENTERED 
Office of the Secretary 

E Partof 
Public Record 

.tfiilly, 

y 
Lewis H?gi n 
General Vanager • 
Montana Operations 
RY.Timber, IncJ»„,,;>( 

mrl/LH 
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Pace Cjunt: 

.^tatc of Cexaa 
^ "louse nf HpprcBpntatibcs 

March 25, 1996 

The Honorable Vemon A. Williams Secretary 
Surface Transpf̂ rtation Board 
Washington, D.C. 20423 

RE: F mance Docket 32760 

COMMITTEES: 

ECONOMIC DEVELOPMENT 

CIVIL PRACTICES 

THE ENERGY COUNCIL 

INTERSTATE OIL A 1 GAS 

COMPACT COMMISSION 

Dear Secretary Williams, 

1 am writing in regard to an application pending before you that seeks approval of a merger 
between the Union Pacific Railroad Company ^UP) and Southern Pacific Lines (S*̂ ). I am very 
concerned that the merger of these two railroiads, will significantly reduce rail competition in 
Texas, seriously •.Ttpacting Texas businesses and our state's economy. 

As proposed, the merger wodd g i ^ i UPcontrbrovei aicported90% of rail traffic into and out 
of Mexico, 7C:o of the petroleunl shipraent^^om jEc TMas Giidf Coast, and 8t,% of plastics 
;'torage capacity in the Texis/Ebuisiana Gul^egioir,. UP acknowledges that the merger would 
greatiy reduce rail competitiott and has prop̂ bsed̂ a.trackage rights.a^eement with Burlington 
Northern-Santa Fe (BNSF) as the solution." 

A trackage rights agreement, however, simply does not solve the problem. Ovmers of rail lines 
have" incentives to invest in the track and to work with local communities to attract economic 
development. Owners have control over the service they provide. This cannot be said about 
railroads that operate on someone else's tracKs, subject to someone else's control. 

Texas needs another owning railroad, not another merger, ensure effective rail competition. 
/ n owning railroad willing to provide quality service and investment is the best solution for 
shippers, 'jommunities, and economic development officials. An owning ralLoad also offers the 
best opportunity to retain employment for railroad workeis who would oilierwise be displaced 
by the proposed merger. 

' AUSTIN OFFICE: 

P.O. 6 0 x 2 9 1 0 
AUSTIN, TEXAS 78763-2910 

512-463-0690 
PAX 463-1483 

ENTERED 
Oftice of the Secretary 

APR 31995' 

Public Record 

DISTRICT OFFICE: 

9 VILLAGE CIRCLE, SUITE 450 
WESTLAXE, TEXAS 76262 

817-430-4848 

FAX 491-9397 



For tiiese reasons, I urge the board to carefuUy review die proposed UP/SP merger and to 
recommend an ownmg laikoad as tiit only means to ensure adequate raU competition in Texas. 

Sincerely, 

Nan(hJ^ffai" 
S tate representative 

a. 

cc: The Honorable Carole Keeton Ry lander. Thairman 
The Honorable Barry Williamson, Commissioner 
The Honorable Charles Mattiicws, Commissioner 
Ra-Jroad Commission of Texas 
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* M A v a i * • r n c e o r T H E MAYOR 

March 28, 1996 

Secretary Vemon A. Williams 
Surface Transportation Board 
1201 Constitution Avenue, NW 
Washington. D.C. 20423 

.J 

Re: Finance Docket No. 32760 
Union Pacific Corp. et al. 

~ Control and Merger -
Southern Pacific Corp., et al. 

Dear Secretary Williams: 

Enclosf̂ d please find tiie original and twenty copies of our comments on tiie above 
procedings. 

Deedee Corradini 
Mayor 

"TfcNTERES" 
Office of th9 Secretary 

APR 2 m 
Partof 
Public RecorW IT} ^^"^^ 
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D C C D E E C U R R A D I N I 

O F F I C E O F T H E M A Y O R 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

%^yf i 

Union Pacifr Corporation, Union 
Pacific Raikoad Company, and 
Missouri Pacific Railroad Company-
Control and Merger—Southem Pacific 
Rail Corpon'Mon, Southem Pacific 
Transpcnatiofi Company, St. Louis 
Southwestern Railway Company, 
SPCSL Corp., and the Denver and Rio 
Grande Western Railroad Company 

Finance Docket NP. 32760 

COMMENT 
On behalf of Salt Lake Chv Corporation. 

Salt l^ke City Corporation supports the proposed merger. The merger offers many 
benefits to the citizens of Salt Lake City which can be summarized in two major areas: 

1. Consolidation of raiiroad operations within the City, 
2. Potential for redevelopment of existing railroad facilities. 

Background 
Salt Lake City and the Utah Department of Transportation are currently funding a 
railroad consolidation study for the Gateway area which is an approximately 500 acre 
industrial area located on the western edge of downtown Salt Lake City. The Gateway 
area is bordered by 900 South, 300 West. 600 Nort i Streets, and 1-15. The purpose of 
this study is ro develop alternatives to improve access and encourage rf̂ developnient of 
this area. The Gateway area is planned for mixed use develop ment which would 
include commercial, retail, residential, light industrial and intermodal transportation 
uses. The redevelopment of this area will improve the link between existing residential 

4 5 1 S O U T H S T A T E S T R E E T . R O O M 3 0 6 . S A L T L A K E C I T Y , U T A H 3 4 1 t t 
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neighborhoods and Salt Lake City's downtown. The consolidation of rail lines within 
this area will improve access by allowing three 1-15 freeway ramp viaducts in the area 
to be shortened by a total of as much as seven city blocks as part of the 1-15 
nxonstmction project currently under design. This has the potential to provide a 
significant cost savings to the 1-15 reconstruction project as well as a dramatic 
improvement in access within the Gateway area 

Intermodal transportation improvements are an important part of the Gateway plan. 
Thc consolidation of rail facilities wii! allow the development of an intennodal 
transportation center where Amtrak, Inter-city bus service, local bus transit service and 
potential light rail and commuter tail systems can meet. 

The implementation of Salt Lake City's Gateway plan will be greatiy facilitated by tiie 
proposed merger. 

1. Consolidation of radroad operations within Salt Lake City 
Both tiie Union Pacî ĉ (UP) and Southem Pacific (SP) have main lines and rail yards 
located within the Gateway area. Based on our understanding of the merger documents, 
tiie SP/UP merger would result in major changes in rail operating patterns in the Salt 
Lake area. Primarily, tiie oppormnity to send trains over the most direct routing after 
the combinati m of the two lines will bring about a decrease ir freight train operations 
in the area. Accoiding to merger documents, train operations on the UP Salt Lake Sub 
are projected to decline from an average of 53 daily trains to 28, on the Caliente Sub 
from 39 to 22, and on tiie SP main line to Provo from 24 to 13. This will occur for 
three major reasons: 

• Many former UP freight trains from the San Francisco 3ay Area to the east will 
now go directly through Ogden from the west on the former SP line rather than 
through Salt Lake City on i,ie former UP line, tiience north to Ogden, thence 

, east. 
/ • Many former SP freight trains from the San Francisco Bay Area to the east will 

now follow the same routing; that is, former SP route Bay Area to Ogden, 
thence former UP route to tiie east, avoiding Salt Lake City altogether. At 
present, these trains operate from the Ba}' Area to Ogden on SP tracks, then 
Ogden to Salt Lake using UP track rights, then SP tracks through Provo to 
Denver and points cast. 

• Certain fonner UP freight trains from Los Angeles to tiic east will no longer 
operate through Salt Lake, but will ust a former SP line far to the south through 
Arizona. New Mexico, Oklahoma and Kansas. 

The proposed merger would result in mo'-e efficient rail operations through the Salt 
Lake City area w*̂  ich in mm would significantly reduce the accident potential at 
numerous at-grade rail crossings and allow the removal of tracks witiiin the City's 
Gateway area. 

The merger, if approved, will also bring about a change in the use of local facilities in 
the Salt Lake area. UP proposes to consolidate all local switching activities at the 

y 



former SP Roper Yard, witii intermodal facilities to be consolidated at tiie former UP 
North Yard. This will mean changes in local freight and switching operations. The 
merger would offer oppormnities to restrucmre local operations in a way tiiat could 
benefit tiie goal of removing track from tiie Gateway area. 

Regarding competition, tiie possibility tiiat otiier carriers may enter tiie market is 
recognized. The preference of Salt Lake City, in redeveloping tiie Gateway area, is 
that yard operations occur outside the Gateway area. 

2. Potential for redevelopment of existing railroad facilities. 
As local rail operations are reconfigured, tiiere is the potential for tiie abandonment of 
certain switching facilities witiiin Salt Lake City. There are approximately 100 acres of 
rail yards in tiie Gateway area tiiat could be redeveloped to serve higher uses. 
Additionally, retirement oftiie 900 Soutii passenger line would significantiy reduce 
impacts to the residential neighborhood adjacent to Uie Gateway area. 

In conclusion. Salt Lake City residents would receive considerable benefit from tiie 
proposed merger and we recommend its approval. Vhank you for tiiis opportunity to 
comment. 

Dated tiiis 28* day of March, 1996. 

Respectfully submitted, 
SALf LAKE CITY CORPORATION 

DEEDEE CORRADINI 
Mayor 

y 



CERTinCATE OF SERVICE 

I certify that I have this day served copies of this dociunent upon all parties of record in 
this proceeding, by first class postage paid mail. 

yk (K^jy 
CHRISTOPHER E. BRAMF BRAMHALL 
Assistant City Attomey 

Date 

„y 
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UNIVERSAL FOREST PRODUCTS; IN ENTERED 

Offica of tfie Secretary 

March 28, 1996 

o 
Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th Street <fe Constitution Ave, NW 
Washington, DC 20423 

RE: LT/SP Merger Application 

Dear Secretary Williams: Y j'i^ 

I am Marge Volk, Transportation Manager for Universal Forest Products, Inc in Grand 
Rapids, Michigan. 1 am writing this letter in support of the proposed merger between 
Union PciLific and Southem Pacific Railroads 

also want to clarify the fact that Mr. Emmett .and the small number of members who 
crnfled the opposition tc the proposed UP/SP merger do not speak for the entire 
population of the National In'̂ .ustrial Transportation League (NITL). Universal Forest 

'Products, Inc supports the proposed merger and will continue to do so based on benefits 
' outlined in my previous verified statement. 

The proposed merger will enhance our operations greatly by opening up new markets to 
single line service. This will help Universal Forest Proc''cts and othe, lumbei shippers 
provide better service and highly competitive rates to in.̂ ortant consun'ing markets such 
as Texas, Oklahoma, Arizona, California and other points in the West. 

1 want to reiterate the fact that I am very disappointed in the actions of Mr Emm.ett, and 
Universal Forest Products is considering withdrawing its membership because NITL 
acti.̂ ns relative to the UP/SP merger do not represe.it the best interests of my company. 

In summary, the LT/SP merger will provide my company with a valuable marketing 
capability that currently does not exist The result will be better service and more 
competitive pi ices for our customers. 

it" 

r 

Corporate Headquarters 
2801 E.'st Beltline. NE Grand Rapids. VH 49505-9736 Te!: (616) 364-6161 Fax:(616)361-7534 



Pago 2 
Mr. Vemon A. Williams 
March 28, 1996 

I declare under penalty of perjury that the foregoing is true and coneot. Further, I certify 
that I am qualified and authorized to file this verified statement Executed on M?jch 28, 
1996. 

Sincerely, 

M.irge A. Volk 
Tr<; sportation Manager 
Universal Forest Products, Inc. 

MAV/ksr 
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Paae Count. PL. 

P 0. Bo\ 2760 
Portland. Oregon 97208-2760 
Phone (503) 286-9651 

March 29, IS96 

Mr Vemon L. Williams Secretary 
Surface Transportation Beard 
12th Street & Constitutior Avenue, N.W. 
Washington, D C. 20423 

Re;Finance Docket No. 32760, Union Pacific, et. al 
Control & Merger ~ Southem Pacific Corp., et. al. 

ENTERED 
Office of the Secretary 

APR 2 1996̂  
Partof 
Public Record 

Dear Secretary Williams: 

On November 9. 1995, w->; submitted a letter of support for the merger proposed in the 
aforementioned proceeding This letter is to fiirther clarify cir position in this matter. 

Oregon Steel Mills, Inc ..jid it's family of conipanies (CF&I Steel, L P., Pueblo, Co., Napa 
Pipe Corporation., Napa, Ca., and Oregon Steel Mills, Portland, Or.) wish to go on record 
as generally supporting the acquisition of the Southem Pacific Lines by the Union Pacific 
Railroad While we believe the trackajje right concessions granted in the competitive 
access agreement reached between the UP-SP and the BNSF do alleviate some of the 
competitive concems we have regarding tliis merger, we are not convinced the trackage 
1 'ghts agreement guarantees the motiviated competition that is needed. Our areas of 
I oncem are as follows: 

Our main concem is th-* so called "Central Corridor" With the merger ofthe SP , nd UP 
the three main central corridor routes will be under the control of a si. ',le carrier. 
Review cf the operating plan under the merged system raises questions about capacities 
on the afiet̂ ted lines. Under the trackage rights agreement, the BNSF has the right to 
operate over the Central Corridor, but with the abandonment of one of the lines, thc 
capacity for them to operate over the corridor may be limited A possible solution to this 
area of concem is for the Board to require divestiture of one of th"̂  lines. We feel that a 
rail competitive ei'vironment must be maintained in the Central Cĉ rador and in the 
Westem United States. 

We therefore recommend that the divestiture of one Central Corridor lines be made a 
ccndition of this merger. 

The other area of coi.c"*̂  >''e have is the terminal operations in the Portland, Oregon area. 
Portland is presently a railroad interchange nightmare. Some of this is creal i by how the 



reciprocal switching charges are structured, but most is the result of inadequate 
infi-astructure to handle current volumes of traffic. A review of the merged company 
operating plan leads us to believe the merged company has seriously underestimated the 
future traffic flows in the aflFected area, and that capital expenditures will need to be 
increased so tiiat users of rail transportation in the Portland area will receive the rail 
service they need to sustain their operations. 

We therefore recommend that all rail interchanges in Portland be open for all shippers to 
use, including thos* shippers located on short lines in existence toaay, as well as those that 
may be created in tne future. All reciprocal switching charges should be reasonable 
between all carriers. 

1 le Oregon Steel Mills family of companies shipped over 60,000 rail̂ -ars in 1995. Reliable 
and competitive rai' service is required for us to accomplish cur business plan. We Lave 
concems about the ability ofthe Southem Pacific Railroad to survi- e as a stand alone 
carrier now that the BNSF merger has been approved. We t'.icrefcre urg<; the Board to 
support this application, subject to the condition that the competitive ag* cement reached 
between UP/SP and BNSF is included, as well as the two conditions outlined previously 
in this letter. 

Verŷ lruly yours, (̂̂^̂—•' 
irector of Transportation 
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A p r i l 1, 1996 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & Co n s t i t u t i o n Avenue, N. 
Washington, D.C. 2G423 

ENTERED 
OfTice of the Secretary 

W. LL 
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I 5 I Public Record 

Re: Finance Docket No 32760, Union P a c i f i c Cor-
por a t i o i i , et a l . -- Control and Merger --
Southern P a c i f i c k a i l Corporation, et a l . 

Dear Mr. Secretary: 

I n accordance w i t h the Board's Decision No. 26 i n the 
above-captioned proceeding, enclosed please f i n d an o r i g i n a l and 
f i v e (5) copies of a C e r t i f i c a t e of Service which indicates that 
service of a l i s t of a l l numbered pleadings and discovery-
requests which have been f i l e d or served by Public Service 
Company of Colorado was served upon a l l p a r t i e s of reccrd t o the 
captioned proceeding. 

; 
' An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 

i s enclosed. Kindly indicate receipt and f i l i n g by time-stamping 
y and retu r n i n g i t to cne bearer of t h i s l e t t e r . thi.s extra copy and ret 

Thank you f o r your a t t e n t i o n to t h i s mat er. 

Sincerely, 

Christopher A. M i l l s 
An Attorney for Public Service Company 

of Colorado 

Enclosure 



1 t 

CERTIFICATE OF SERVICE 

I n accordance w i t h the Board's Decision No. 26 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation, et a l . --

Control and Meraer -- Southern P a c i f i c R a i l Corporation, et a l . , 

the undersigned attorney hereby c e r t i f i e s t h a t on the 1st day of 

A p r i l , 1996, a l i s t of a l l numbered pleadings and discovery 

reqiaests which were f i l e d or served on behalf of Public Service 

Company of Colorado was served v i a f i r s t class mail, postage 

prepaid, upoi- a l l p a r t i e s of record. 

P a t r i c i a E. Kolesar 

J 
/ 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
COMPANV AND MISSOURI PACOFIC RAILROAD COMPANY 

--CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHWESTERN' 

RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO.MPANY 

COMMENTS OF 
THE INTERNATIONAL PAPER COMPANY 

In accordance with the governing procedural order in this matter, The International Paper 

Company ("IP") submits the following comments with respect to the important issues raised by the 

prospective merger between the Union Pacific ("LT") and Southern Pacific ("SP") raii systems 

PREFATORY STATEMENT 

As is evident from the att-ched '̂enfied Statement of Charles E. McHugh ("McHugh 

Statement"), IP is heavily dependent upon a viable and competitive rail transportation system in 

several ofthe regions that are affected by the proposed merger. IP has two mills at Pine Bluff and 

Camden, .Arkansas that currently benefit from hcad-io-head competition between the LT and SP in 

the Houston-Memphis corridor. IP also has five other mills that today enjoy intramodal competition 

in which either the LT or SP is an essentia! pan of the rail movement. 

It is undisDL'ted that the proposed merger will combine thousands of miles of virtually parallel 

track throughout the west It is also undisputed that as a result, the competition for rail service to 



'y 

hundreds-if not thcusands-of shippers across the west wil! be eliminated. IP is cne of those 

shippers. 

In recognition of the anticompetitive consequences of their .merger, the .Applicants have 

oflfered what they claim to be a solution-an alliance with the only remaining major railroad ser\'ing 

the west, the Burlington Northern Santa Fe. On its surface, the UP/SP-BN/SF agreement appears 

to be a good deal. After all, what raiiroad is better able to compete with a merged LT/'SP than the 

recently merged BNSF. But upon closer scrutiny, it is plain that the BNSF agreement :s not the 

panacea Applicants claim. Its basic fallacy with the BNSF agreement stems from the Applicant's 

overly narrow definition ofthe markets that will be negatively impacted by the merger Using an 

"accordion" approach to market definition, they limit the scope ofthe BNSF remedy to so-called "2 

to I " points, while at the same time espousing the virtues of their merger in the context of broad 

corridors or regions cf competition. 

.As the following statement demonstrate, .Applicants' accordion approach masks the full extent 

I ; ofthe anticompetitive effects of their merger But even more importantly, it undermines the proposed 

solution for those affects, even for those few shippers whom the Applicants acknowledge will be 

h- competitively disadvantaged The truth is that the BNSF solution will not work, at least in the 

i; southwest region where the IP mills at issue are located If the mergci is to be approved, a realistic, 

I*/ effective and far more comprehensive solution mi'st be found to the obvious problems the application 

I ' presents Thus, while IP does not necessarily oppose LT's acquisition ofthe SP, it does believe that 

t̂he Board's approvdl cannot be properly granted unless meaningful, effertive competition-preserving 

ĉonditions are imposed. 



UNXESS PROPERLY rONnmONED. THE .MERGER FS INCONSISTENT WITR 
THE PUBLIC INTEREST 

mi 

Throughout his verified statement, the LT's Richard Peterson purports to demonstrate that 

the merger would intensify, not lessen, western rail competition That Applicants attempt that 

showng IS not surprising, as the goveming statute, 49 U S C. §11344, specifically requires, among 

othes things, that the Board ascertain whether a proposed merger would have an adverse affect on 

regional rail competition. Mr. Peterson opines, for example, fhat the merger will provide stronger 

competition in "every state," on all traffic "to and from Canada and Mexico," for every commoditv 

group." in "every rail corridor," for every "2-to-1" shipper and for all "3-to-2" shippers Regrcuably. 

that is clearly not the case In the southwest, including the Houston-Memphis corridor. 

As the attached statements demonstrate, IP mills in .Arkansas, Louisiana and Texas will lose 

the benefits of two strong competing railroads, in favor of competition between a merged LT/SP and 

a disadvantaged BNSF, hamstmng by operational difficulties, inadequate traffic volumes and 

arbitranly high operating costs. Thus, the Houston-Memphis corridor will similarly suffer an almost 

total loss of effective rail competition.- The merger also reduces competitive options fcr shippers 

moving product into or out of Mexico, and th.-eatens th- existence of the Texas Me: ican Railway. 

Competition at the "3-to-2" facilities in the region will also be weaker • In short, the only location 

- Indeed according to a study commissioned by the BNSF, the merger would yield Applicants 
''0% ofthe A'kan.̂ as market. See Verified Statement of W. Tye, at 7. 

^ Sec the discussion in Santa F" Souihern Pacific Corp.-Control-SPT Co., ("SF/SP") 2 
LC.C. 2d 709, 792 (1986), atTd 3 I.C C. 2ri 926, where the ICC concluded that a reduction ir. the 
number of competitors from three to two created serious anticompetitive problems in that largely 
horizontal merger situation, citing D Tye s Verified Statement in support. 
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where rail competition would be truly enhanced is in the 1-5 corridor, > et IP will be uniquely excluded 

from those benefits, and will remain subject to the monopolistic control ofthe UP/SP. 

n. THE AGREEMENT BETWEEN APPLICANTS AND RN.SF DOFS >nT RF^jmpr 
EFFECTH/E r O M P F T m n \ 

The statement of Mr. McHugh vividly illustrates the fundamental importance of competitive 

rail service to shippers such as IP, who are captive to rail because ofthe high quantity and long 

distances of its shipments.̂ ' The competitive balance that has historically existed between che LT 

and SP in the southwest has permitted IP to initiate a variety of programs that have greatly enhanced 

the efficiency of the rail service it receives, while at the same time reducing both rail costs and rail 

rates. For example, IP has introduced third-pany switching arrangements, required impioved car 

quality, more reli.̂ ble transit times, and better earner reporting and responsibility. None of this would 

have been achi -ved without competitive rail service Whatever may be said about its ability to 

compete elsewhere, m the southwest the SP is an effective, aggressive and viable competitor; indeed, 

Its service is oaen superior to the UP and its prices are generally lower-

- The Applicants' witness, Richard J Barber, concedes that IP and other forest products 
shippers are tied to rail service. (Barber Dep. Tr., at 379-80 ) 

- Coincid'- ....'ly, it was disclosure of the Santa Fe's decision to eliminate the SP's strong price 
competition that helped persuade the ICC of the patently anticompetitive nature of the proposed 
SF/SF merger See SFSP, 2 I.C.C. 2d at 806-7 quoting an internal study prepared by the SFSP's 
Chief Executive Ofhcer that the SP had "a strong presence' in intennodal traffic and was idemified 
as having significar.tly undercut' existing rates." If approved, this merger would have the same effect 
of eliminating the SP's "strong presenre" in these markets. 



A, There Will Be No Effective Competition Even at "2 to 1" Points 

Knowing from the experience of the SF SP proceeding that a merger cannot be approved if 

all competition in a region is eliminated,- the App!ic?nts offer the BNSF Agreement Under their 

theory, the BNSF would be a "stronger" competitor and completely replace the '.:ead-to-head 

competition that previously existed between the UP and SP in this region The accompanying 

statements demonstrate that this is not the case. 

There are a number of basic factual flaws underlying the Applicants' presentation First, the 

application and its supporting statements is intellectually and factually dishonest in dealing with the 

issue of markets. When they wish to portray rail competition in the west as vigorous and dynamic 

to show that other competitive sources will constrain the combined market power of the merged 

company, the market definition is very broad. They reduce the scope of competition, however, 

whenever they seek to narrow the places al which UP and SP supposedly compete. Dr. Tye refers 

to this as the "accordion effect," and correctly observes: 

With carefiil use of the "accordion," UP and SP can be made lo 
appear to compete with eversone but eacn other. 

(T>e Statement, at 7.) This is very reminiscent of the claims made by the Applicants in SF/SP that 

those companie:. essentially did not compete anywhere, even though their systems virtually 

overlapped.- Here, although both Applicants are obviously parallel throughout the Houston-

Memphis corridor, they would have the Board believe that competition would only be impacted at 

eight points therein. 

See SF/SP, 2 I.C.C. 2d at 728. 

Id. 
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This is not hannless en-or. By staking out this position in the Houston-Memphis corridor (and 

elsewhere), the Applicants have made it impossible for BNSF to be a viable competitor As Mr. 

Prescott shows, there simply is not sufficient volume available at the few points BNSF would be 

pennitted to serve to warrant it doing anything more than moving through traffic over the corridor, 

to the detriment of shippers located at the few "2 to 1" points. 

On the other hand, the Applicants do advance rail competition in the broad 1-5 corridor as the 

basis for approving the trackage nghts and line sales proposed in that region. Perhaps the broader 

market defimtioii in the 1-5 region was required as a way of coming to tenns with the BNSF in this 

case. We do not know the answer to this, since the Applicants and BNSF categoncally refused to 

permit other parties to inquire into this topic during the discovery process in this proceeding.̂ ' 

Regardless, it is plain that Applicants' market definition is arbitranly narrow (except in the 

1-5 comdor), that this largely parallel merger raises issues of competitive harm throughout the west, 

and that this problen. is not ameliorated in any meaningRil way by the BNSF Agieemenl. Moreover, 

even assuming BNSF truly intended to provide"stronger" competitive service to shippers in the 

Houston-Memphis corridor, the operational problems with which it is confronted make that 

impossible As the McHugh and Prescott statements demonstrate, the BNSF cannot hope to provide 

any local service along the SP line, to which its trackage rights are confined, due to the absence of 

rail facilities, the overwhelming directional flow ofthe Applicants' intended traffic, the lack of 

1' To the contrary' Applicants and BNSF continually instmcted deposition witnê ses not to 
answer any questions thai pertained to the so-called settlement negotiations leading to t l ^ execution 
ofthe Agreement even though they fek free to selectively testify' about the' give-and take of those 
^iouauor s when deemed to be in the. mterest. Similarly, they argued before Adniinistralive Law 
iudge JeromrNLon that such infonnation was privileged, and succeeded in persuading him to limit 
any questions in this area. 
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adequate sidings, the lack of storage facilities required for chemical and plastics traffic, the lack of 

computerized traffic control, ihe lack of facilities for crew changes, the lack of car repair facilities, 

the lack of boxcars, and on and on ^ The BNSF is a strong and efficient competitor when it wants 

to be. Yet, it did not even know of these operational problems along the Houston-Memphis conidor 

until af̂ er it signed the Agreement. To this date, the BNSF still does not have any realistic plan for 

handhng traffic at IP's Camden and Pine Bluff mills. 

From IP's perspective, this is a senous matter. As Mr. McHugh states, IP has sought 

responses to these issues ever since the merger was announced, but neither the Applicants nor the 

BNSF has yet provided any assurance that real competition at these mills would exist affer the 

merger. In the absence of any evidence to the contrary. IP can only assume that the BNSF will not 

be a real competitor, and that at most its service to these mills would be provided via haulage 

agreements This essentially means only LT/SP service-but at higher rates. That is not "stronger-

competition, it is not competition at all. 

Under these circumstances, the only effective way to replace the competition that will be lost 

by the demise ofthe indeper.ient SP is to require divestiture Sufiicient trackage and facilities must 

be in the hands of an independent competitor that would permit it to replicate the serv'ice and 

competitive reach of the ZP (or UT) in this region. Dr. Willig claims that the character of 

- These factors almost r.ecessanly mean that any trains the BNSF can operate will be subjected 
to discrimination, an allegation not new to the UP Indeed, the Applicants' own witness M D 
Ongerth, tesiitied two years ago that the LT had engaged in "pervasive discnmination" against the 
SP, that SP trains were subjected to "unpredictable, uncontrollable delays experienced when UP 
prefers its own traffic at [SP's] expense," and that this was "the direct result of UP policies and 
managcrienl directives of several varieties overa 10-year penod." See pages 6-18 ofthe Statement 
of Mr Ongerth. dated November 24, 1993, filed in F.D. 32133, Union Pacific Corporation-
Control-Chicago and North ]^stern Transportation Company. 



competition, not the number of competitors, is what counts In this situation, he was correct The 

replacement competitor must have a sufficient traffic base to operate ec onomically and be freed from 

operational constraints That is certainly not true with the arrangements to be accorded BNSF. 

Unless the Applicants can sustain their burden of demonstrating that they truly have replaced the Ic-̂ t 

competition, the application simply crnnot be granted. 

B. Existing Competition at Other IP Facilities Would End 

!P's other facilities in the sout.hwest would face an equally difficult situation. .Apparently 

relying upon the ICC's "neutralitv" theory, the Applicants have refused to address the vertical market 

foreclosure that will take place. LP recognizes that the ICC accepted the so-called "one lump" 

approach espoused in BNSF'\n the apparent belief that a bottleneck rail carrier will always be able to 

capture the preponderance of the economic rents of any given move. But the evidence here 

demonstrates that there are plainly exceptions to the "one lump" theory. 

Today, the SP is a "friendly connection" with the Kansas City Southern Raiiroad ("KCS") and 

t the Alabama, Louisiana and Mississippi Railroad ("ALM") As a consequence, it at least has an equal 

incentive to treat ihe KCS and .ALM no less favorably than the UP. After the merger, that motivation 

changes, so that the price and service competition available at IP's four other southwestern mills 

'̂J(namely, S. Texarkana, Mansfield, Pineville and Bastrop) will lose the benefit of rail-to-rail 

^competition - The "one lump" view ofthe bottleneck carrier's existing {i.e., pre-merger) power 

* ignores the fact that there is no evidence that the SP has previously exercised this power on its 

The Commission s discussion of the neutrality on "one lump" issue in BNSF (at /0-77) 
focused crJ;, upori prices aiiu wli^ii.ci ihe bottleneck i.̂ aier needed to exert a price squeeze on either 
i f its connections That analysis ignored, however, the overarching issue of service and the 

Importance it has to shippers 
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connections or that it really docs have that leverage. To the contrary, the competitive arrangements 

on service to SP points from those mills are on a par with traffic destined to non-SP points 

The "one lump" approach similarly ignores the fact that CNW's introduction into the Powder 

River Basin had the effect of reducing costs for utilities even at bottleneck points That would not 

have been the case if the bottleneck carrier had the ac.ual power which the Commission's discussion 

in BNSF hypothesized. Moreover, it ignores the fact that the bottleneck carriers' pacing and service 

practices may be constrained by outride factors, such as the situation presented at IP's mill in 

Nacogdoches, Texas, where the SP has a bottleneck for thc entire length of haul, yet provides very 

favorable rates due to outside leverage. Nor does the "one lump" theory addiess the issue ofthe 

fixed or sunk costs of the serving carriers. 

If the Board concludes that the "one lump" or neutrality theory is absolute and that the facts 

present here warrant no exception, it would ',.. effect pemiit li.e merged UP/SP to act in any manner 

it sees fit. If the UP/SP has already effected a perfect price squeeze, it should be indifferent to the 

identity of the connecting carrier, and KCS and ALM would presumably continue to compete as 

effectively as they previously had done. In that case, the merger changes nothing and competition 

protective conditions, while perhaps not necessary, are not harmful to the merging parties. If, 

however, the Boaid is wrong, no conditions are imposed, and the KCS or ALM connection is 

eliminated or those earners are subjected to a "squeeze," then both IP and those carriers are 

irretrievably damaged. The KCS and ALM would be unable to replace the traflfic. and IP will have 

lost competitive pricing and service at several important mills. Under that scenario, there is simply 

no justification for refjsing to require conditions that preclude the Applicants from arbitrarily 

caiiceling efficient and competitive connections with the KCS and ALM. 
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i n . THE BOARD'S ACTrVE INT-^RVFNTION IS REOUIRED 

The Applicants seek to have this latest in a seri-s of major rail mergers, which will reduce the 

number of major westem railroads from three to nvo, immunized from the antitmst laws .Moreover, 

they will undoubtedly argue, relying upon the ICC's holding in BNSF. that the Board ought not 

intervene into the privately negotiated trackage rights agreement with the 3N5F, or other private 

merger implementation issues. 

It is true that the Commission has in the past generally resisted inquiry into such matters. 

Here, however, the parties have come forward with arrangements that carve up the entire westem 

United States into spheres of influence, and it is not plain that their private agreements are necessarily 

entitled to that same presumption of reasonableness This case raises serious questions as to whether 

the BNSF can efficiently and effectively operate over the trackage rights being assigned to it. And, 

one of the fijndamental issues is whether the level of compensation and the escalation clause will 

further impede whatever competitive impulse the BNSF might have. These are public, not pnvate, 

|. rights that are being negotiated away, and the Board should look carefully at the underlying 

Agreement and the compensation methodology and whether it enhances or restncts competition.^ 

Mr. Prescott demonstrates that tiie trackage nghts compensation level would be a serious and 

immediate impediment to rate competition from the BNSF, and that this problem would be 

compounded in ftiture years Rather than leveling the playing field so that a BNSF operation does 

inot contribute to UP/SP profits, the .Agreement would serve to ratchet up the prices the railroads 

Compare Canadian Pacific Lld.-Pur Trackage-D&H Ry. Co., 1 ICC 2d 95. 118-119 
'('990) where ihe Cuiuiu.ssion departed irom its normal practice of leaving implementing trackage 
frights agreements to be negotiated by the parties precisely because of the absence of any other 
fmeaningftil rail competition in the northeast besides Conrail and the D&H. 
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"f ; . would charge their customers. For every dollar of extra cost the BNSF sustains, both railroads would 

be e,xpected to simply raise the pnce floor-the BNSF because it must, and the UP/SP because it can. 

This IS hardly the "stronger, more vigorous" competition that .Applicants have suggested will remain. 

IP recognizes that the "public benefits" of a merger are not necessanly translated into freight 

savings. But, arbitrary increases in rates are not public benefits; to the contrary, they benefit only the 

monopolist carriers and are prohibited, excessiv̂ i "private benefits." BNSF, at 5 1. 
1- y 

^ - REALISTIC CONDITIONS MUST RF IMPOSED TO PRESERVE THE 
COMPETITION TH AT WRA. BE LOST I ^ ' TRE MERGER 

Tnroughout their presentatioa the .Applicants concede that the merger would, unless properiy 

conditioned, result in the loss of essential rail competition in large areas throughout the w est. While 

they argue that the SP is a weak competitor.-̂ ' they nonetheless recognize that the lost head-to-head 

competition benveen them must be replaced. That the BNSF cannot fill this void is obvious, ŝ noted 

above, from the operating constraints and tonnage limitations that have been imposed upon it. Lf any 

fijrther evidence of this was necessary, we need look no further than the "competitive" price it oflfered 

IP on traf!ic originatin.'? out ofthe Pine Bluff" and Camden mills. It simply cannot be seriously 

contended that single-line pnce increases averaging proposed by BNSF would be a competitive 

alternative To the contrary, the BNSF is so hamstmng by the restrictions on its ability to be a 

competitive force in this region that it cannot conceivably provide the competitive alternative which 

must be in place before any approval of this merger can be granted. 

^' Mr McHugh notes, however, that the SP is in fact a more effective competitor in the 
southwest for LP's traffic. Indeed, its service has been substantially superior to the SP, it.s pnces have 
been lower, and it has continued to capmre the predominant portion ofthe traffic that is available for 
competitive bids. See, also. fti. 6. supra. 
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IP endorses the concept that the SSW line between St. Louis and Houston should be divested 

to the KCS or some other independent, neutral earner Similarly, to ensure that an alternative routing 

is available to Mexico, the Texas Mexican Railway Company ("TexiMex") should be allowed to 

acqu're the SS;V line between Corpus Chnsti and Beaumont. Texas, although the KCS' request to 

cr.inect Jirectly with the TexMex at Corpus Chnsti \ ould also ameliorate the adverse effect of 

reducing the number of competitively servt-d Mexican âteways 

V. rORRECTIVE CONDITIONS ^" '^T RF ADDFr IN THE 1-5 CORRIDOR 

IP recognizes that the Commission will gei-erally not impose conditions in a merger that are 

not directly required to mitigate the haimftjl effects resulting d.rectly from the merger And, one 

would not nonnally consider opening new competitive alternatives to shippers in the 1-5 corridor to 

be anticompetitive. 

In this case, however, the line sales and trackage nghts being exchanged between the 

Applicants and a non-merging party, the BNSF, dramatically change rail transportation arrangements 

in that region. Some shippers that are currently local to the BNSF or UP will have new, efficient 

service alternatives available from both systems and many of them are direct competitors of IP. Yet, 

IP's mill at Gai-iiner, Oregon is captive to the SP, ^ hose service and pncing policies in that area have 

been so poor and misguided as to force the temporary closure of the mill and threaten the viability 

ofthe shortline Central Oregon & Pacific ("COP.R") with which the SP connects. 

This arbitranly restnrtive conduct is made possible by the fact that the SP has precluded the 

COP I from interchanging directly with the BNSF at Eugene, Oregon, so that traff̂ ic moving 

northward (which is the direction the SP does not favor) is impeded. Similarly, the BNSF can only 
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I participate in southbound traffic if it is willing to move IP's commodities in an extremely circuitous 

I- direction. 

' For this reason, the merger should also be conditioned upon pemiittmg a direct interchange 

, between the BNSF and COPR at Eugene, Oregon and by either givmg BNSF trackage nghts from 

free interchange benveen the SP and BNSF at Chemult. 
Chemult to Eugene or by requinng a 

Respectfully submitted, 

Edward^ Greenber 
Andrew T. Goodson 
John F. C.Luedke 

GALLAN-D, KHARASCR MORSE & GARFINKLE. PC 
1054 Thirty-first Street, N.W. 
Washington, DC 20007 
(202) 342-5200 

Attorneys for The International Paper Company 

'Dated: March 29, 1996 

-13 



CERTIFICATE OF SERMCE 

I hereby certify that on this 29th day of March, 1996, a copy of the foregoing Comment"̂  of 
it'ernational Paper Company was served upon parti-̂ s of record listed in Decision No 15. served 

^ruary 16, 1996 in Finance Docket 32760, as amended by Decision No. 17, who have not signed 
idavits for highly confidential status. 



BEFORE THE 
SURFACE TR\NSPCPATICN BOARL 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIf lC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWA / 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

V ERIFIED STATEMENT 
OF 

CHARLES E. McHUGH 

Manager, Transportation Procurement 
The International Paper Conipany 

[Dated: .March 29, 1996 



TABLE OF CONTENTS 

IV. 

'vn. 
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Before the 

SURFACE TRANSPORTATION BOARD 

.'inance Docket No. 32760 

r n ^ 3 t ^ ^ ^ ^ ^ CORPORATION, UNION PACffIC RAILROAD 

CON?^nr^.in^^^ ' '^""'^ iUlLRoXD c a M R ^ v l ' 
' - " ^ ^ O L AND MERGER-SOUTHERN PACTFTr RAH 

VERIFIED STATEMENT 
OF 

C a \ R L E S E. .McHUGH 

My name is Charles E. McHugh. I am Manager, U S D.stnbut.on Operations tbr The 

|emationai Paper Companv (referred to here as "IP"). I have occupied this position since Januan. 

|9I and have been employed by International Paper Company in the field of logistics since .August 

|70. My business address is 6400 Poplar .Avenue, Memphis. Tennessee 38197 

•̂ s Manager. U S Distribution Operations for the company, I am responsible for the 

|curement of transportation ser̂ •.ces for the inbound movement of all raw and semi-finished 

|enals necessary for the manufacnire of our products as well as the outbound deiiverv of all 

ushed products to our customers throughout North Amenca. This includes the responsibility fbr 

|otiating rate and ser..ce issues with the vanous rail and motor earners serving our facilities I am 

liar w.th the paper and forest products industry and the various transportation modes emploved 

^ove our raw matenals and deliver our finished products to market. 

IP is the world's largest paper company, conducting operations throughou. the United States 

|m over 650 paper and lumber m-ils, -n'.'.^rt:ng plants, warehouses, distnbution centers, retail 



fores and related sales service support ofBces. International Paper Company's sales for 1995 were 

âpproximately $20 billion with international sales amounting to over S7 billion. Our manufactunng 

i facilities in the United States produce paper and paper products including woodpulp, pulpboard. 

ivrapping and printing papers, converted products including cormgated boxes, folding canons, labels 

and milk cartons and wood products including lumber, plywood, decorative panels and other specialty 

[products to serve the building trades, as well as chemical products and products serving the imaging 

[industry. V/e move these products throughout the United States and North .Amenca utilizing the 

[services of a number of transportation vendors, including the Applicants to this merger I represent 

jlP's interests before pertment government regulatory bodies, and I am authonzed by IP to make this 

'statement. 

STTMMARY OF POSITION 

I discuss in detail below the fact that IP is heavily dependent upon a viable and competitive 

rail transportation system. Of course, my narrative of this issue is really superfluous, since the 

.̂pplicants themselves recognae-at least, paniaily-that the merger would have an anticompetitive 

eflfect upon shippers such as IP, unless competition is maintained at points presently serv ed by only 

^e UP and SP systems. While the Applicants have not recognized the fiill extent by which the 

proposed merger would reduce essential intramodal rail competition to IP, they do at least understand 

le need to fashion a remedy that will preserve competition for shippers in general at vanous places 
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in their svstems and to rp in .1 ^ 
to w in panicular at the Camden and Pine 

comdor.•'• 
Bluff miUs in the Houston-Memphis 

VV .̂.ever issues may ad versely affec, ,K= SP's ab,li.y ,o serve .„ other pans of .he counuy, 

I in .he Southwes, regton ,ha. career has ,„ fact been a„ efficen, and effecve co.peu.or. and .s 

heav,ly relied upon by IP ,o move subsran,,̂  volumes of .raffic ,ha, can only be movea by r.,. 

. Indeed. . cenam shorter haul markets. SP has al^ been a compeutor for truck transportation Thus, 

y it .s s^ply not true that the SP is somehow .atally weak such tha. ,ts loss as a compeutor would be 

largely inconsequential. 

Regardless ofthe rationale for this merger, we do not believe that the Applicants' proposed 

|olution to Its anticompetitive elfects...... anempting to replace the competitive rail sen.ce that 

would be lost by an unconditioned merger with a limited trackage nghts or haulage package to be 

gperated by the BNSF-,s realisnc, at least with respect to IP's traffic Simply stated, and 

otwirhstanding BNSF's size and broad geographic reach, IP has come to the conclusion that the 

|-SF cannot-and will not-provide viable and effective competition to a merged LT SP, and that 

|annot-and will not-repiace in any way the vigorous and effective compeution between the 17> 

Id SP that currently exists for important IP mills in Arkansas, or at the destmations those milis serve, 

would the settlement agreement address or remedy the fact that IP would lose competition it 

êd hrh rh f ^ H .p l ^ ' ^ " " " ^ ^^^'^ ^ '^^ -here shippers are now 
êd by both LT and SP, and by no other railroad, consolidation could clearlv be hannfui to 

Dpetition. ) .And while Mr. Barber qualified that statement where a shipper could look to water 
ruck transport as alternatives to .-ail, he testified t.' u IP's paper mills m Pine Bluff and Camden, 
Kansas would not have such alternatives See Barber Dep. Tr. at 371-75 Indeed Mr Barber 
terms his pnor testimony in the Wisconsin Central proceeding that "paper mills in general are 
red to the receipt ot inputs by rail and that a switch to tmck would not be practical as a matter 
figistics ' Barber Dep Tr at 379-382. « in<m« 
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cunently has at four other southwestern mills (namely, Mansfield, Pineville and Bastrop, L A and S. 

Texarkana, TX) on traffic that moves to SP destinations. 

Conversely, the Applicants have proposed an an^gement with the BNSF in the westem "1-5" 

^Comdor that provides new, competiuve rail service to most forest produas companies in Washington 

^̂ and Idaho-with whom IP competes on traffic destined to Califonua fi-om its mill in Gardiner, Oregon. 

[Unfortunately, these new an-angemems leave IP at a competitivt disadvantage, since, as opposed to 

y perfomiance in the southwest, the SP is a big impedimem in Oregon fi-om a rate and service 

ŝtandpoint. Moreover, the SP controls access to IP's tratfic from Gardiner, and it refuses to pemnt 

|the BNSF to participate over Eugene in this tralfic. Thus, while IP's competitor? will benefit from 

: BNSF's new competiuve rail sen,-ice in this region, IP remains tied to SP's admittedly infenor 

fser̂ 'ice. 

.As soon as the prospective merger was announced and the proposed settlement with the 

5NSF was made pubUc, IP endeavored to ascertain whether the trackage rights anc other conditions 

f̂fered and exchanged between those parties would do the job Applicants and BNSF have promised. 

ter 4 ' : months of informal discussions with these earners, and three months of formal efforts 

^"rough the discovery process, .Applicants and the BNSF have totally failed to demonstrate how 

JSF could do more than "show the flag' in the southwest. Even at this relatively late date, the 

JNSF has failed to do much more than profess its good intentions and urge that IP be patient, while 

.the same time proposing rates far above those cunently paid by IP Regardless ofthe BNSF's irue 



itions. IP cannot afford, nor should it be required, to be pauent and trust that there will, someday. 

^viable and effective competitor to the merged LT/SF • 

First, as discussed below and in the accompanying venfied statement of Roger Prescott, the 

5ement agreement does not provide the BNSF with the tools to become an etfective competitor 

[en if it had an interest in IP's paper products business (which in and of itself is not clear), the 

sement does not give the BNSF sulficient traffic to permit it to ser-'e points in ihe southwest 

|Ion (at least points in Arkansas) economically. .Moreover, any operations the BNSF may conduct 

[ be fatally hamstrung by its lack of facilities, and the disadvantageous operating conditions on the 

line through that corridor, which would be laughable if they were not so serious.̂  .And, in pan 

luse ofthe high charges it must pay .Applicants for the trackage nghts, BNSF's cost of ser.-ice 

I be substantially higher than the merged LT/SP. which necessanly means either that it will be 

jle to compete for IP's business, or t.hat the merger will ratchet up the rates IP must pay to obtain 

[service from either the BNSF or the merged LT'SP Not surprisingly, LP does not see this as a 

reer benefit. 

One illustration of this uncertainty is the "Z to 1" point at Turiock. CA The settlement 
Kement specifically states that shipments to Turiock "will not be accessible under the trackage 
ms and iine sales covered by this .Agreement" (see p 6 of the 11/18/95 Supplemental .Agreement), 
flough It suggests that somehow this service will be provided. Yet, Jim Shattuck, the LT's Vice 
Ssident. .Marketing and Sales, sent me a letter dated February 9. 1996 (E,\hibit 1), in which he 
ygs that Turiock "is specifically covered in the BNSF agreement" and that we can expect service 
the same way as it is presently conducted. We have not been able to ascertain which statement is 
rrect, or how the BNSF proposes to conduct this or, for that matter, any other operation. 

This assumes that the BNSF is acuially required to serve via trackage rights wherever "2 to 
Competition is being lost But we do not read the settlement agreement to actually require the 
JSF to provide service Instead, it may opt to simply provide haulage, ŝ it has chosen for Pine 
If f to Little Rock traffic) or serve locations through reciprocal switching. Or, it may opt not to 
/e at all. 



Secondly, the Boar, should recogn^e that the nature ofthe r.lroad busmess has changed 

l — l y s.„ce The ever iar,er (and fewer) Cass 1 r.lroads are no ,o„,er restrained by 

Isoventment regulatton from ,a^„ , acuons to capture as much traffic as poss.ble, and to do so .n 

| ways that often have noth,n, to do w,.h their relattve efficenc.es A. the Apphcan.s .hemselves 

>cognize. .he Cla.s , rarlroads have canceled ,o.„t rates and rec.ptoc. sw.tch,„g .„,h their 

|onne .-uon. h.ve charged absurd amounts for recproc. s«tch.ng. and engaged m a vanety of other 

jiainly a„ticompet,t,ve measures des,̂ ed to keep shrppers captive to thetr l.nes.-' ,t ,s likely that the 

^.rged LT/SP w,ii do ,he s^e so that, for example, the KCS and .he Arkansas, Lou,s,^a & 

Ŝ sissippi R^oad f-.AL.Vf) wn« lose ,he,r prev,ously 'Kendly comtecttons" w„h the SP on traffic 

hey ons^ate at IP n.,ls that ,s des.med .0 SP pomts Th,s important problem .s no, even addressed 

wthe Applicants. 

IP smiply cannot afford to tmst the good intentions of a monopoly that will be insulated from 

juiatory and antitmst constraints. It must have and-as conceded by Appl.cants-.s entitled to have, 

|orous and viable competitive rail service at every location and across all conidors where 

npetition is being eliminated by the merger. 

I Accordingly, IP cannot support this merger as presented by the Applicants and BNSF. 

|ead. rp urges that any approval ofthe merger be stnctly conditioned upo'i the following: 

1 Divestiture of the SSW lines and ail related rail facilities between Houston and 

tmphis, such divestimre to include all property interests cunently held by the SP including trackage 

^ r joint facility nghts through KCS' Shreveport yard. 

I 6'̂ '̂, e.g., Venfied S-.tement of Richard Peterson, at 71-71, descnbing SP's pattem of 
pitant reciprocal switch charges 
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L: i 
2. Assuming KCS is willing to acquire the SSW property noted above, divestiture of the 

ĵ ŜSW lines aa.-* all relaed rail facilities between Houston and St. Louis to the KCS, alternatively, such 

'divestiture should be in favor of some other neutral carrier; 

3. Require the merged LT/SP to maintam and keep open all routes, at competitive rates 

ith service no less favorable than will be accorded LT/SP traffic, via the existing KCS junctions with 

Ie SP at Beaumont, Houston, Dallas and Shreveport on traffic to or from competitively served 

^ (includirg .ALM originations and terminations at Bastrop, LA) so as to maintain the fiiendly 

lection on traffic destined to or onginated at SP-ser\ed points; 

4. Grant the Texas Mexican Railway's ("TexMex") request to acquire trackage betv.een 

lus Christ; and Beaumont, Texas or, in the alternative, grant KCS the opponumty to acquire 

lk--«ge to Corpus Christi; 

5. Require the Applicants to pennit a direct interchange benveen the BNSF and the 

Oregon & Pacific Railroad ("COPR") at Eugene. Oregoa and to grant BNSF trackage nghts 

the SP between Eugene and Chemult, Oregon, and 

I * 6. Require the Applicants to ensure that a viable, competitive routing exists over tlie 

corridor. 

> T f R ^ ' ^ ^ N ^ r pAPFR-s RAH RForTRF-MENTS 

.The LT serves all six of IP's major mills in Arkansas, Louisiana and Texas, while the SP 

ĝ -the two Arkansas mills (Camden and Pine Bluff) and the mill at >:acogdoches, Texas. In 

Ion, the SP IS the major fiiendly connection for the KCS, which serves the Louisiana (Mansfield, 

fop and Pmeville) and Texas (S. Texarkana) mills as a competitive alternative to the LT 
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liarly, the SP is the fiiendly connection for the .ALM at Bastrop, LA. DP intentionally located its 

thwest paper mills (other than Nacogdoches) at points served by two railroads, in order to gain 

fhenefits of competitive rates and sen/ice and an assured source of boxcar supply during periods 

icar shortage. 

Each of these mills, other than Nacogdoches, is referred to as a paper mill, as each produces 

^ c r paper-type products such as woodpulp, pulpboard, and printing paper. T'ne Nacogdoches 

i'produces oriented strand board (a product somewhat like plywood), and is therefore called a 

Md products mill. Inbound, IP ships a vanety of commodiues by rail, including clay and chemicals 

^caurjcs which (for safety reasons) generally must move by rail. As evidenced by the followmg 

le, IP IS heavily dependent upon reliable rail service. 

TABLE 1 

IP RAIL SHIP.MENT PROFILE -1995 

fc .Mill Shipments In Tonnage In | Shipments Out Tonnage Out 1 

Ipmden 
' 

^ne Bluff 

K l exarkana 

[^eville 

l^ansfield 

Hsacogdoches 

Sjfardiner 

l^istroD 

s 
[asweU as into the eastem; 

Each of our southwestern mills ships by rail to points in Texas, Mexico and the southwest, 

and southeastern parts ofthe United States. Accordingly, in addiucn to the 

-8 -



^ce ofthe Applicants, IP's traffic from the^. locations is interchanged at vanous gateways with 

| r a i l (generally, at E. St. Louis) and CSX and NS (primanly at Memphis and New Orieans. 

spectively). 

IP's Gardiner miU is located near Coos Bay, Oregon, veiy close to the Pacific coast. That 

t̂y is actUâ ly located on the Longview, Portland & Northern R^lroad ("LP&N"), a short->ine 

êd by IP that operates cn a branch off a line previously owned bv the SP The SP sold that line 

[e COPR in late 1994, so that aU of IP's traffic moves over the I.x'&N and COPR before it reaches 

|SP at Eugene. Neither the LF&N nor the COPR have any other raU connections, as the COPR 

Is agreement with SP precludes t̂ from interchangmg with the BNSF, even though both those 

ners acmaily traverse the Eugene yard. (The SP held back fi-om providing direct access che last 

fcl hundred yards of track at that yard to COPR in order to keep those two earners fi-om directly 

fcecting.) .As a result of this captivity, all inbound raw matenals ongmate oniy at SP service 

|ts; similarly, of the mill's outbouna produaion can only move to SP points in California, 

noted below, t.his is often a serious marketing handicap. 

In addition, IP ships to a number of destinations in Texas and Caliiomia that are today 

rded as "2 to 1" points. These shipments originate at mills that are served by both the LT and 

|Camden and Pine Bluff), by the LT and KCS (PineviUe, Mansfield and Texarkana), by LT or 

at Bastrop, or may be served by only I origin carner (Nacogdoches). In each instance, 

vever, we would be losing competitive destination service, unless the BNSF is in faa able to 

Eyide a viat)le alternative. 
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I E : S ^ ^ £ £ D FOR rn^piTTiTTVT PAO sFRVirr 

While IP does utilize substantial volumes of tmck transportation in short-haul markets, there 

^virtually no intermodal competition for our inbound and outbound shipments at longer distances. 

A- The Predominanf Vnlnt^e of Traffic Moves hv Rail 

l̂ .- Much V f CP's traffic in the under-300 mile block moves by tmck, while there is a substantial 

lount of contestability for traffic moving in the jOO to 700 mile range. However, at distances 

iger than 700 miles, rail becomes almost the exclusive mode of carnage (except tor unusual or 

[iergency ŷpe sliipments). Thc --eason for this is readily apparent; the economies of scale inherent 

transportation translate into substantial cost differentials favonng rail at the longer distances 

, By way of illustration, I have attached E.xhibit 2, which compares the transportation costs on 

)cund printing paper arid pulpboard shipments onginating from Pine Bluff ano Camden to six 

. destinations at a variety of mileage blocks ranging from under 300 miles to over 190C miles. 

: things are apparent fi-om this table. First, tmcks become totally non-competitive from a pure 

ag point of view at longer distances. Second, i OFC traffic is competitive only with tmcks, so 

:*is also not a price alternative to boxcar movements. Third, the SP is the price leader for this 

I 
cand, by its verv existence as a vieorous competitor, has acted to constrairi LT's pricing. With 

Kquisition of the SP by the LT, that constraint is lifted unless the BNSF can in fact become 

tee in thir, market. 

1̂  This exhibit illustrates anothei important principle Normally, we would have expected tmck 

ig to be much lower ti-an rail at the lower (300 mile and under) and competitive al the middle 

MM 500) mileage blocks. Yet, for these movements there is no traffic tor which tmck pncmg is 

ftthan rail, including the 267 mile route from Camden to Carrollton, a.i.d the 334 mile route 10-



1 Pme Bluff and Carrollton While this may seem purring at 5rst, the expianaucn is simply 

It.each of these desunaiion- is competinveiy ser/ed by both the LT and S? In other words, both 

i'ongins and destmanons are '2 to 1" pomts. Had we selected smgie served points for this modai 

ice analysis, the motor earner pncmg would have been more compentive it iLi lower and middle 

aces. In other words, ccmpenirve rail service is important at both cnem and destination. Where 

there are obvious and substantial benefits to IP, The more competition 'that :s avaiiacie. r.-.e 

Jore substanuai the benefits. 

B. The T.Tngibie Brr.efits of R.ail Comneririnn 

Moreover, cur modai pncmg data reveals the enormous importance of ensunng that some 

^ree of compennve rail ser.ice remains avaiiabie. We have anaiyzsc: :he rail cos: aiffersntiai 

ibutable to having competitive as opposed to single raii earner sen-ice. and the ê..̂ uits or; 

Sunding, even rcr i company as large as IP Our review of *ius important ;ssue shews tha: LP's raii 

:—for the two mills in the Houston/'M.:mDhis comdor—would be excected to increase bv 
*.. . . . 

jximateiy over 'he current ran budget it ; i los: ccmpetuive raii ser.ica. 

ixansiates to a penalty for bemg captive to a smgie raiiroad. Simiiariy, the added cos: : f 

compet:t2'"''e rcunngs to SP points fi-om ±e four other miils for which KCS or .ALM can r.ow 

3e:e with the LT (Pineville, Marjfieid, Texarkana and Bastrop) would be approximately 

This would be a increase in rau costs to those points. 

But the issue of competition has an effect on far more than rail pricmg policy. Wi±out i 

:et:ave aitemanve, a .'ailroad -.vill have linie need to be concerned about its adequacy or quality 

supoiy or the reiiab'iity of its swiich, local or line-haul ser/ice. Yet, as I discjss below, these 

are equally, if net more, important than the price paid for rail service. 
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In that regard, we note that the merger phenomena and the partial deregulation ofthe industry 

Ited, in the 15-year penod between 19S0 and 1995, in a reduaion in both the number of Class 

I'oads as well as tiie boxcar fleet available to rail shippers Dunng this penod, the number of 

railroads declined from 40 to 8, while the boxcar fleet fell from 400,000 to 15C.000 

brtunately, the rail industry has not noticeably improved their utilization rates for these cars in this 

boxcar cycles were 12 to 13 per year in 1980. and remained at a level of 12.'' per year in 

At the same time, the forest products industry's reliance on rail has grown to represent over 

: number of boxcar shipments, so that the issue of car supply has become proportionately 

m̂ore important to IP Simply stated, our earners must be able to provide us with a reliable 

of quality boxcars, or we just canro. operate.̂  

But the number of theoretically available boxcars does not by it.self reveal whether a carrier 

to provide service. From its southwestern and Oregon mills, IP ships commodities genencally 

ed to as pulpboard, but which includes items sueh as linerboard and bleached board. These 

ucts are use ! as the outerfacings of cardboard boxes that are often used to hold food and 

ables. Or they are used as milk canons or in frozen food packaging. .Accordingly, IP needs 

ity cars, cars that are in good working order and are clean, that are free from nails, snags or 

nants, with doors in good working order that are scalable and watertight For this reason, 

been quite diligent in inspectmg cars tendered us by the seiving earners. .And. EP has been able 

1 am aware that some paper companies do maintain, through ownership or lease, extensive 
- of rail cars as a way of ensunng thai ihey will have adequate boxcar supply IP has decided, 
^er, that this is a railroad issue, that it is their role to provide us with boxcars and that it should 
fee iiecessary for IP to use its capital to cover a service and cost that is properly a railroad 
iation That is especiaUv tme since the railroads would then essentially be in a position to control 
Ptilization of IP's capital due 'o their decisions as to where cars should be moved, how quickly 
:can be cvcled and how they are treated. 



' f ^ ™ - -^"S a career's perfen^ance m tius category an 

egral component of our evaiuat.on of how much traffic to award it. Of course. ,f we have no 

ematrve. if the mm is only served hy a single ratlroad (as ,s the case, for example. ,„ Gardmer), we 

We leverage and thc ratlroad has no ,ncent,ve to .mprove the quality of,hts imponan, se,v,ce 

ihire. 

Another important aspect of service is reliability-,.... how consistemly the railroads meet the 

|mised transit times. In other words, ,t is far more important to IP and its customers that the 

Tiers be able to honor whatever transit times they promise, than it is to have them promise-without 

f ability to deliver-shorter t mes. While short transit times are preferred, early and late del.venes 

: havoc with invemoiy levels, the ability of our customers to operate effectively and the efficient 

Sdling of cars. By way of example, if IP is promised a 14-day delivery for cars moving to a 

|ination, and some amve 4 days early, congestion at that pomt ,s likely to result. When that 

|urs, our customers are then compelled to deal with inequitable demurrage that are really 

^butab'. to the railroad's inability to deliver on schedule. Conversely, if they amve 2 weeks late. 

loducticn Une may be threatened with shutting down. These are not hypothetical examples; indeed 

|en wider divergences of perfomiance acmaily occur. That is why IP makes anticipated service-and 

provements to past perfomiance-an essential pan of what we expect from our earners when we 

lard new business. 

•Accordingly, we are very senous when we say that service is equally, if not more, important 

| n the pnce we have to pay to ship our products We require our serving earners to provide 

lied reports of their service pertbnnance, incluiJing their cunent period car rejection percentages 

Variances from iheir promised delivery schedules. Parenthetically, I continue to emphasize the 
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: that the promised delivery schedules really emanate from the earners. They tell us what they 

^pect they can do; we do not dictate that. We do believe, however, that once they make that 

commitment, they should ke;p it.^ 

But this elaborate system of record-keeping, standards, pertomiance tracking and stnving for 

iprovement only works where there is competition, where the earners know that they will be 

gwaided with additional business if they do well, and will lose business when they do poorly 

Ithout competitive rail service, it is simply a fact that rates go up and service perfomiance, no 

aatter how measured, disintegrates. 

Indeed, pan of the problem is the difficulty in measuring perfomiance when a mill is not 

Knpentively served. Our expenence is that railroads lacking competition generally refuse to 

ticipate in providing the data necessary to measure perfomiance If we are able to get that 

Drmation. we can pertbmi a "root cause analysis" of service deficiency, devise a con-ective action 

I and implement, monitor, reassess and change plans based on ongoing data, in other words, we 

I intervene to compel y.-rvice improvements where infonnation is available, unfortunately, that does 

t occur at non-competitive mills. 

To ensure that EP receives the benefits of competitive transportation service, a number of 

I ago vve iniuated a program of having all prospective carriers, motor as well as rail, bid for the 

ness that was available to and from IP's vanous paper and board mills. This bid program, which 

i conducted by sending out form Requests for Proposals ("RFP"), essentially required the rail 

I have attached as Exhibit 3 copies of letters I sent to Messrs. Davidson and Davis, the chief 
Jtitive officers of the LT and SP, respectively, addressing their companies' past service 
Jormance, our continued requests for improvement and accompanying chans showing now their 
|ormance compared to the other carriers serving our Southwestern mills. 
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:.-cat.ons(or.el,ve,-ahles,were,uired.we^^^^ 

•.-.oa.,heca.ers.ere,ues.edtoprov,de,m-ormat,ono.thet.eesetsofdelr..^^^^^ 

ieve are key to providing eftlcem rati service A hr,.f . 

[. " •̂  bnef descnptton of these deliverables will show 

•.mpor,ancetoIPofimprovmgra,lK,v,ce, 

The firs, deliverahie pertams to the o „ , „ 

|-.ofcars,theperce„tageofre.ct.,>, Whether they are owned orforetgn hne cars(r.,roads 
| « .0 ta.= hetter ca.. of their own cars,, and .he mea„ t,me hetween hoxcar f.lures had 

1p)forthosecars(so,hat„ec.,ookforW,„ality cars that Wil, move loaded ,0 customers 

••ou, delay or trans,, vanance due to forecastah.e had order mcdence, ,„ addit.ot. thev a.-e to 

d̂e mtbrmauon relauve ,o the. swttc.ng per,-o™„ce, so tha. we can he reiauvelv assured tha, 

| ,bou„d cars move on schedule so ,ha, umfo™ ,rans,. „me can he aĉ eved and meet our 

l̂utremen, to ma,nta.n objecuve staustical cons,ste.;cy tr. our ,ra„s„ da,a. 

^ T̂ e second dehverable pena^ ,o ^^^^^ 

oacvelv measure o„.,.me pe*™a„ce of all cars and produce mo„,hly SQC charts on volumes 

>0 cars or more mo^g to the same des,ma„on. The pu^ose of thts is to tracK how they actu l̂y 

nrtor the,r own perfor,r.ance, detect vanance from standard ̂ d se, correcve aeon in motion 

that pettbmiance ,s worsenmg. We also re,.,est infotmatton penatnmg to thetr clarms mcidence 

5 and require updates on a quarterly basis. 
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The third deliverable penams to the competitive vaiue of a given bid. We request pncing by 

^ute-sets, seekmg mileage scale r.aes on both smgle-Qne and connecting line traffic. .As an important 

|art of this, we seek pncing coverage to perniit fixture raU business to grow in ail route-sets at 

Competitive prices. 

In analyzing the bids, we accord of the weight to our evaiuauon of the two ser/ice 

iverables, with the remaining of the weight going to pncmg. .As rail earners will generally 

St pemnt other earners to panicipate in tratfic they can handle in singie-line service,- all ofthe 

gngle-line rail route-sets are awarded to the earner serving thc destination. On compeutive single 

I joint line tratfic, we will award the winning bidder all ofthe business to the route-sets on which 

|,bids are supenor, subject to a possible reduction in the event their service detenorates. 

By way of ftinher explanation. I have attached as my E>diibit 4 the results ofthe bidding 

impetition between the SP and LT at Camden and Pine Bluff dunng the past 3 years.̂ ' Looking, 

'example, at the first page ofthe exhibit, which details statistics for the Pine Bluff mill, m 1994 

I awarded the LT and SP, separately, 100% ofthe business in the listed route sets. But. overall. 

awarded the LT ofthe business as con̂ pai ed to only for the SP We did so partly due 

iipnce, but primarily because the SP's transit reliability for the pnor yeai {i.e., 1993) was onlv 

compared to the LT's on those regional flows.- In other words, because the SP (and its 

I am not aware of any exceptions to this point, regardless of considerauons of efficiency. 

Durmg the first year shown here (1993), our joint line rail traffic was awarded bv regions. 
Ither than route sets, but we now exclusively foiiow the route-set procedure. 

By transit reliability. I am referring to the carriers' consistency to a standard for completing 
>br to-door service. If the carner states that it will deliver the car to a given point in 10 days, we 
da grace day and consider any delivery in the 9-11 penod to be "on time." If the car is delivered 
tlier or later than that period, that would be a service failure. Parenthetically, in devising these 
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prions) did not perform well on that joint line traffic in 1993, it lost busmess to the LT in 1994 

fcthe SP improved its transit reliabiiitv in 1994 to (as compared to a declining LT 

ace of ), it ended up with ofthe busmess in 1995, leaving LT with only 

^Accordingly, there can be Little doubt of the importance of having at least two viable, vigorous 

tors available to handle rail traffic. In the southwest, it is evident that the SP ha.* in fact been 

I viable and vigorous competitive alternative to the LT Generally speaking, its service has been 

jflerior and its rate proposals have been equally, if not more, attractive.-̂  Ln the absence of 

fgi the SP survive as an independent, competitive carrier, it is obvious-as the Applicants 

ledly concede-that any replacement earner be willing and able to provide a similarly viabie and 

ous competitive alternative to the merged LT/SP 

C. rp Has \ tadf Siihst.antinl Investments in R.til Facilities 

'f Since a substantial amount of its traffic must move by rail IP has made substantial mvestments 

facilities at eacii ofthe locations discu--sed here. Unless viable compeuuon is maintained, much 

s jnvestment would either be jeopardized or substantially devalued. 

s, we rely on infonnation provided by the carriers. And, as noted above, they receive the 
ition penaimng to pnor service expenence as part ofthe RFP package. 

I That same araivsis is apolicable to the remainder of Exhibit 4 both for the other years at Pme 
pand with respect to Camden. .Although we did not have comprehensive staustics trom both 
ers for the transit reliabiiitv percentage for pnor years, dunng the bid evaluation tor I99j we 
Fpersuaded that the SP had been a supenor perfomier, service wise, and its pncmg was more 
ctinve. This explams why the SP was awarded the maximum m % ofthe competitive joint .me 
53 in 1993 at both mills. 

: I do not know why the LT's service has been so deficient or why it has been unable to 
•e, .onlike the simation with the SP and IP's motor earner service providers. I have heard the 
)n specuianon that the LT has had-and conunues to have-great difficalty absorbing the CN̂ W, 

fnaturally raises concems about what may happen if if acquires the SP. 
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" I- For example, both the LT and SP cunently maintain yards at Pine Bluff, but use a major 

Rtchmg yard that is actually on IP's property to serve both our mill and General Chemical 

pany. In view ofthe large volumes of rail traffic into and out of our facility, we permitted both 

jads to loca'.e their joint switching yard on IP property and both so as to 

t their unrestricted access. .Altiiough we have raised this issue on a number of occasions with 

; UP and BNSF, as far as we are aware, the BNSF is not going to be given access to this 

lg yard. .Assuming the BNSF acuiaily intended to serve our facility (and that of General 

aical), the only efficient way to do so is to obtain access to this joint facility yard; but that does 

pern to be in the plans. Moreover, we understand that the LT intends to use the existing SP-

: yard pnmanly to block southbound trains. Under that circumstance, it is not plain how the 

• would even be able to obtain access to our yard. .Accordingly, we assume that the most we 

|pea is that the BNSF would opt not to provide direct service there, but instead only ser- e the 

r through reciprocal switching, which necessanly means that we would receive substantially less 

ling service from the line haul earners to this yard. 

I - In addition, we have negonated arrangements with both the LT and SP by which IP provides 

serMce from the joint facility yard both to the mill and between the vanous tracks located 

Ky usmg an independent third-party switching service provider.̂ i' If BN does not have access 

iyard, it is possible that the LT/SP would elect to cancel the third-party switching arrangement, 

I because neutral switching could provide some advantage to the DNSF-if it really could 

I T V C hpnenciai to the railroads, as it reduces their operating costs 'cy their e'/idence of 
f l .o ̂ : c h the p l L The arrangement benetits the shipper because switching service 

r f n d r c t nego'ate an allowâ ĉe by which we share, with the railroad, the savings 
3rov Ited bv using rhis ^^'iry^rvj ,̂ ang<̂ meî r 
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ice to Pine Bluff. Under those circum.stanees, we would face the loss of higfily efficient 

iswitching ana potentially sustain substantially higher switchmg costs. 

situation exists at Camden, where both LT and SP can directly access the mill, but 

us actually switch the plant through a third-parry switching arrangemont. FIov ever, if 

îs approved and the BNSF does elea to prov.de service to this facility, we havt no reason 

it will do so through any direct service. To the contrary, although a* discussed below 

n seeking defimtive information on this point sirce last November, it appears likely that 

jscould expect would be to have BNSF service through a haulage nghts arrangement.̂  

UP.'SP would be the oniy carrier serving the mill, we again fear that it would move to 

le third-party switcfiing arrangement that we have had in place for a number of years. 

Mansfield mill contaLns another joint facility, since we constmcted this mill between the 

servmg camers-namely, the KCS and the LT IP actually buiit the track leads from each 

line to the joint facility yard and leased the t:ackage back to the railroads. In return, 

iaid back for its investment on a lease that e.xpires in the year , by which each 

IP an allowance for each ear being moved Once again, if this became a single-served 

loss of KCS access on traffic moving to SP desunations), third-party switching service 

might be lost. 

is another jomt facility switching yard at S Texarkana, but in this instance the KCS and 

iv/n the yard and their respective leads Under an agreement we reached with botn 

In we expanded the miil several years ago, both railroads were obligated to add. 

-cussed below, the idea of BNSF seiving this miil via a road crew, as apparently has been 
'•the BNSF's operaung wimess. Mr Neal D Owen, seems imoractical, if not impossible. 
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separately, approximately 6,000 feet of additional tra- in order to handle the anticipated increased 

. olumes. The KCS completed their promised constmction at a cost of approximately but 

•Jie LT has reneged on its obUgation. This lack of additional trackage has been an impediment to IP 

expanding the busmess that has become available since the capacity ofthe paper machme was rebuilt 

nd upgraded. S. Texarxana is also served by a third-party switching arrangement, the loss of which 

^ould be threatened as noted above. 

Our PineviUe mill is served directly only by the KCS, although the LT is able to obtain access 

a reciprocal switching from the nearby point of .Alexandna, Louisiana (which is approximately two 

ro three miles ?way). On traffic movmg to SP points after the merger, it is possible that the LT/SP 

ght reftise to continue to absorb the cost of KCS switching, thus effectively increasing our rates 

those poimc. If the KCS retaliated by canceling the reciprocal switch semce, IP would then be 

victim in a typical inter-railroad dispute over how they would like to see the market apportioned. 

IP also has a mill at Bastrop seived directly by the LT and .U.M, which is owned by the 

^rgia Pacific Company. We understand that Georgia Pacific has been seeking the Applicants' 

geration in havmg the .ALM connea with the BNSF, so that it could retam connections with three 

•ent canriers and be able to move traffic via the BN through the Memphis/Houston comdor. .At 

point, we understand thai the Applicants are not willing to make such an accommodation for the 

so that the merger would cost that mill the service that has traditionally been available from 

•d competitive carrier. The merged UP/SP might also leave the mill captive to the UT'SP on 

moving to SP points, thus creating a simation identical to that faced by the IP's LT'KCS-

raills, where the KCS origin compeution would be lost on that traffic. 
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^ ^ l ^ m ^ l ^ ' J J ™ ̂ ^^O'̂ ^LLV RESOLVT 
< 1 ̂  ^ r̂̂ rrYfy_2xmjn THE PR> >POSED MFR^FP 

Following the announcemem ofthe proposed merger m early .August 1995, I became 

|cemed that it would result in a din^nution of r . l service to the several IP mills discussed above 

âre s.mated in the Houston-Memphis comdor Some of these mills, specifically those in Camden 

h>ire Bluff Arkansas, are served only by the UP and the SP Thus, the merger would completely 

jnate competition for rail service to those mills. 

In addition, IP has mills located in S. Texarkana, Texas and in .Mansfield and Pineville, 

|siana, which are presently served by the KCS in addition to the LT Because many ofthe 

faon pomts for shipments from those mills are served only by the SP. the KCS must rely on a 

| y connection from SP I was concemed that with the merger ofthe LT and the SP, those 

|y connections would be eliminated. 

Finally, I felt that the merger would elimmate negotiatmg leverage that in the past has enabled 

|tam favorable rail rates and setvice fur mills captive to the SP For example. IP has a wood 

t mill m Nacogdoches, Texas that is served only by the SP. However, IP has been able to use 

apeution existing between the LT and the SP at other IP mills such as Camden and Pme Bluff 

I the rates and services a Nacogdoches at a reasonable levei.̂ * My concem was that if the 

|tion between the LT and the SP were to be eliminated, IP would lose that leverage -

le presence of a transload facility on the BNSF aiso helped discipline SP's abilitv 
lopolist. y to pnce 

?y concemrating on these other mills, I do not mean to imply that we are indifferent to the 
rd earner at Bastrop, as this is of great concem to IP However, the other adverse effects 

Jfirger, unless properly conditioned, are far more senous, so that we have concentrated 
|pr. .l:c more obvious piv̂ oiems at the other mills. our 
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Accordingly, I began what evcnnially turned out to be an unsuccessful informal effort to 

yc my eoncema. On September 20, 1995, I wrote to Mr Jim Shatmck, 'T's Executive Vice 

^ t . Marketing and Sales. ,^id asked him to explain LT's plans for preserving competitive rail 

sto IP.^ His answer was diat the September 25, 1995 agreement between the Applicants and 

^'SF would be the savin." fcr shippers such as I? who otherwise would be left with only one rail 

r alternative as a result ofthe LT/SP merger.̂ ' 

I was skeptical that the BNSf agreement would have that salutary effect /iz-a-viz iP, for the 

ving reasons. First, the BNSF has little or no experience shipping the paper products 

âctured by IP Second, based on the press release describing the BNSF agref.nent, I 

stand that BNSF would only be pe.miitted access to "2 to 1' shippers, i.e., those shippers 

| ly ser.-ed directly by only the UP and SP Whiie this might allow the BNSF to serve the EP 

iCamden and Pine Bluff, BNSF would not have access to most ofthe traffic available alng 

Buston-Memphis comdor. Thus, I was unsure whether BNSF would have enough business to 

Vely j id competitively serve the Camden and Pine Bluff mills. Third, I was tr'-ubled by BNSF's 

[facilities along the Houston-Memphis corridor. Based on my expenence with rail service via 

ge rights, unless there are facilit: ̂ s and terminals sufficient to support the operation, trackage 

jntually devolve to car haulage. Such a result would eliminate BNSFs ability to com J1 the 

^ of its service, as well as its ability to pr ovide effective competition on rates 

*See Exhibit 5. 

iSee October 2, 1995 letter. Exhibit 6. 
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£)n October 10, 1995, I sent a letter to Mr. John Hovis, BNSF's Vice President, Forest 

I expressed my concems about BNSFs lack of facilities in Ar'.ansas. and requested him 

|de their pl«n of operation, ŵ  at rates they could provide, and what boxcar equipment 

aents they could make to IP I attached infonnation regarding IP's shipping levels and 

Ions to assist him in responding to this request. A virtually identical letter was sent to Mr 

For over a month, however, I received absolutely no response from Mr. Hovis On 

ier 12, 1995 I happened to mn into Mr. Fred Malesa, who also works in BNSF's Forest 

1 division, a meeting ofthe National Industrial Transpor ;ation League. I bnefly discussed 

Seems with him, and that Mr. Hovis had not yet responded to my October 10 letter Mr. 

ent me a note a few days later stating his concem regarding BNSFs "past responsiveness," 

*BNSF would "set to work immediately to fix that."^ 

Lthe meantime, the merger application and the BNSF agreement were filed. My review of 

|cants' proposed operating plan, and the BNSF agreement, increased my level of co-icem. 

lement provides that BNSF will have trackage rights between Houston and Memphis only 

[•s line between those points. That line includes an undulating stretch of track called the 

I " which lacks computen/̂ d traffic control TCTC") or even block signaling over many 

s. It also has long inteivals between sidings. In addition, I knew that the SP line has a break 

Iveport, LA, which requires SP to operate via trackage rights through the KCS yard in 

MSee Exhibit 7 

1"̂  See Exhibit S. 
I 

See Exhi'uit 9. 
23 i-tstH.'. 
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Report in order to connect its One. To my knowledge, BNSF does not presently have any nghts 

|^.the KCS line, although I understand a fornial request for such rights has been made. These 

'si coupled with the App'i..ini^' olan to mn directionally southbound on the SP line between 

on and Memphis, raised a substantial question in my mind as to whether the BNSF could mn 

!northbound along those lines with any consistency of service. Indeed, 1 began to question 

BNSF had any intern of operating along that comdor, other than perhaps to mn overhead 

Ketween Houston and the Memphis and St. Louis gateways, 

f By November 29,1 stiU had not heard from Mr. Hovis or anyone else at the BNSF I therefore 

Jo Mr. Steven Marlier, who was then the Senior Vice President of BNSF's Consumer Business 

| , In that letter, I repeated my concems. and IP's urgent need to hear about BNSFs plans. A 

« was thereafter scheduled. In preparation for that meeting, I drafted an agenda laying out all 

issues I had identified to date, and provided it to the BNSF.*-' 

' The meeting took place at IP's offices on December 13 I and four other EP employees, and 

j|on.suitant, met with five representatives of the BNSF, wno included .Messrs. Marlier, Hovis 

ilesa, along with Mr. Dave Deaiy, Vice President, Santa Fe Lines and Mr Dave Kiehn, an 

• manager who had been assigned to manage the EP account. Dunng that meeting, which 

bout two and a half hours, it was apparent that none of the BNSF representatives had any 

the BNSF would or could serve Arkansas shippers. They stated that no plan had been 

[See 

Exhibit 10. 

Exhibit 11. 
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• conducting operauons in Arkansas, much less any plan for serving IP Nor did they 

^with any proposed rates for servmg the Camden and Pine Bluff mills The only thmg we 

ere their assurances that BNSF could and would adequately serve our needs However, 

le that they would consider the issues we had identified in the agenda, and we scheduled 

leeting for January 15, 1996. 

Î next week, I leamed that representatives of the BNSF and the UT met on December 20 

idquarters in Omaha to discuss how IP's needs could be met. Mr Shattuck ofthe LT 

un a letter wntten that same day that a t̂ at meeting UP and BNSF agreed in pnnctple to 

lg plan at Camden and Pine Biuff, wnici> he said was to be finalized into a more specific 

jlan and presented to us by the BNSF at the scheduled January 15 meeting.̂  

Je the January 15 meeting with the BNSF took place as scheduled, we were not provided 

operating plan. Nor were we provided with any verbal report as to how BNSF planned 

! Camden and Pine Bluff mills. The only thing we were told was thn. a joint facilities team 

stablished to determine what faciliti-is UP/SP would need to make available to BNSF to 

its local service. We also were not provided with any proposed rates However, Mr. 

astmcted Mr. Kiehn at that meeting to provide us by January 26 with proposed freight 

om Pine Bluff and Camd'̂ n to vanous points in several route-sets defined in our most recent 

jard bid. To assist that endeavor, we provided Mr. Kiehn with all ofthe information we 

Jeed, none of those participating on behalf of BNSF were even aware that the LT planned 
! the SP line directionally southbound. 

Exhibit 12. 
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^have made available to the UT and SP, so tha: BNSF could develop an informal, competitive 

iS? missed the January 26 deadline, however, and by Febmary 1 wc still had not heard 

[n. We therefore wrote to Mr Kiehn and requested the status of the promised rates.On 

\ve received a response.*̂  However, Mr. Kiehn did not provide us with rates Instead, 

1 ^ ' , was left blank, because "[i]t would be irteresting to know what rate(s) INTL P.APFR 

QI BN'SF to establish from the Camden and Pine Bluff mills. " Thui, over four months 

began our quest for answers, ve were itill drawing blanks. 

f i immediately advised Mr. Kiehn that we would not do their work for them, and that we 

ye an idea of what rates they could offer to see whether there was any possibility that BNSF 

ctively compete for our business. Finally, cn Febmary 15. we received proposed BNSF 

nele-Iine rates for a number of destmations from the Camden and Pine '.jiuff mills. Indeed. 

^1995 traffic volume from Pine Bluff for the routes priced by BNSF for single line service, 

foposed rates were on average higher than EP's eurrent rates, and would cost IP an 

aivmally Based on 1995 traffic volume from Pine Bluff and Camden for the 

^ed by BNSF for joint line service. BNSFs proposed rates were on average higher 

anent rates, and would cost EP an additional annually 

aving failed to receive any assurance from the BNSF that it could replace the competuion 

klost to IP as a result ofthe merger. I sent letters to both the LT and the SP and asked 

ge Exhibit 13. 

Exhibit 14. 
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' ''^'^-. 

ĵ er vve could explore the possibility of settling our concerns.̂ ' It was my hope to emer into long 

contracts with those railroads with temis that would insulate IP from the potential 

^mpeuuve effeas ofthe proposed merger, effects clearly reflected by the enomious rate increase 

had been proposed by the BNSF. Mr Shathick refiised to deal directly with me Instead, 

iing that IP's lawyers had sought discovery about p.e 'ious attempts to discuss our concems with 

jp, which I heanily endorse, he suggested that any such negotiations be handled by the parties' 

Lctive attomeys.ii Qf course, the UP's counsel had previously suggested that the respective 

;ipals deal directly with each other On the other hand, the SP infomied me that it was their 

not to entertam any commercial or operational considerations in exchange for shipper support 

itrality, and thus also refiised to negotiate with me.̂ '̂ 

Thus, my infonnal effort to resolve my concerns regarding the proposed merger was 

;,ful. It is apparent t'.iat the BNSF, for the vanety of reasons which I shall now set forth in 

iply cannot, under the BNSF agreement, replace the compeuuon in the Houston to Memphis 

at will be lost should the IT/SP merger be approved. More ,ver, it is also apparent that 

LT nor the SP are interested in attempting to resolve these concems infomially. ir.d that 

now seek a formal solution. 

5̂ e March 6, 1996 letters to Jim Shatmck and Donald 0ms, Exhibits 15 and 16. 

lee March 11, 1996 letter from Shattuck, Exhibit 17. 

\ March 8 ' 1996 letter»«« N i * 1 - ^ . ^ ' » . Parenthetically. I have reason » 
u SP S I made excepttons to th,s -policy" for other shtppers. 
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MY ANALYSIS OF APPLICANTS* AND BNSFS OPERATING PLANS FOR THE 
HOUSTON TO MEMPHIS CORRIDOR LEADS .ME TO CONCLUDE THAT THE 
RNSF CAi.NQT BE A VIABLE rO\TPETITQR LNTJER THE BNSF AGREEMENT 

.As discussed more completely in the Verified Statement of Roger C. Prescott on behalf of IP, 

jre three basic reasons why th; BNSF carmot replace the competition that would be lost in the 

•jn-Memphis corridor if the proposed merger is approved. The first is that the BNSF agreement 

[.BNSF access to only eight points along the entire 547 miles of track benveen Houston and 

lis. Thus, w hile approximately 40 million tons of traffic are moved in and out of that comdor 

y, BNSF can only hope to move, based on applicant •' own formula for calculating diversions 

3NSF, approximately 875.000 tons of that traffic. Such traffic can only realistically support 

Kensity of 6 trains/day, far below the four trains per day BNSF projects it will operate. Thus, 

Rvill not be able to come close to replicating the level of service IP cunently receives from the 

dtion between the LT and the SP, unless it charges exorbitantly high rates Indeed, it appears 

ŜF recognizes its dilen.ma. since the proposed rates it provided to IP average 
ft 

Rhan IP's existing rates at Pine Bluff and Camden. 

iSening aside this issue, the BNSFs ability to provide competitive service to EP in Camden and 

Sff is also severely constrained from an operational perspective by its lack of facilities in the 

ton-Memphis corndor, the lack of traffic comrol systems and adequate sidings over large 

^ of that track, BNSFs lack of access to the KCS yard in Shreveport, and the Applicants' plan 

*he SP line as a pnmanly southbound line With respect to the latter, the Applicants' operating 

fates that the old SSW line formeriy used by SP will be used primanly for southbound traffic 

t Thus, northbound BNSF trains from Houston would have to negotiate their way through 

»See Application, Vol. 3, at 125-26 



i l 

['onslaught of UP/SP trains. Fjr example, IP cunently ships substantial tonnage from 

Pine Bluff to the E. St. Louis gateway with Conrail. When shipped via SP, this traffic 

; through Bnnkley and Fair Oaks. .According to the density tables appended to the 

there are presently 11 trams per day between Fair Oaks and Bnnkley. Applicants plan 

fxo double the tram density between those points, with almost all of that traffic to move 

•̂er, the southbound density between Bnnkley and Pine Bluff will be approximately 28 

i over a train per hour Thus, a BNSF train picking up an IP shipment at Pine Bluff for 

Us gateway would mn mto an enomious amount of southbound LT/SP trains, wreaking 

3NSFS ability to provide reliable consistent service to northem and .astern destmations, 

ps substantial amounts of traffic. 

hampenng BNSF's ability to provide reliable northbound service is the Applicant's 

Lte the pnmary Pine Bluff yard as a southbound blocking specialist.î  jhe Applicants 

, using the Pine Bluff yard for southbound blocking only, they can reap enormous 

ciencies that could not be achieved if the yard were to be used bi-directionally 

5ts are perceived to be so great that the Applicants have no intern to block any 

Strains in Pine Blu'a.'̂ ' 

, there apparently has been no agreement between Applicants and the BNSF regarding 

L SSW Pine Bluff yard. Indeed, .t appears chat the BNSF does not intend to directly 

I T dA-jR 191-93 The Drimarv yard in Pine Bluff is the old SSW 

'̂trrchiiiya:."̂^̂^̂^̂^ 
at .Applicauon, Vol. 3, at 289 

iKine/Oneerth Dep. Tr at 500-01, 516-524. 
fKing/Ongerth Dep. Tr. at 523-24. 
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(local industry in Pme Bluff at all. and instead will rely on Applicants to block and set out cars 

-BNSF- I do not believe the BNSF can provide reliable service to IP under such a scenano 

jver, because BNSF " i l l have to pay the LT for switching ser.ices, they will be ftirther 

ataged in their ability to pnce competitively In fact, if BNSF's only access to LP traff.e is 

;the LT, then a bottleneck situation will exist that will allow the LT e.ffeetivelv to raise the 

jrvice to IP at Pine Bluff to monopolistic levels 

|BNSF has also postulated an unrealisnc pian for serving EP's Camden facility BNSF will not 

:al switching at Camden Instead, it-claims that it wi!] '.•service shippers [at Camden] with 

Kain service " - Based on mv experience, it will be vinuallv impossible tor BNSF to 

[Gamden facility in this manner The IP plant is located off the SSW mainline: thus. BNSF 

Jb'divert its trains to pick up ana set out the IP ears Moreover, because of its curvature. 

he IP facility cannot be accessed by six axle locomotives Thus. BNSF would have to run 

Strains with less powertlil four a.xie locomotives in order to access IP trafric in Camden, 

^ l y unlikely -

!̂even assuming that BNSF did st the pick up and set out process at Camden would be 

complex, and require the BNSF train to sit. possibly on the main track, for a substantial 

fete, ia trying to ascertain whether it was possible for BNSF to really switch the mill, we 

feout how that would have to be accomplished. We believe that the move would require 

)wen Dep Tr at 155-56. 

ied Statement of Neai Owen at 20 

'uses six a.xle locomotives on their through trains, then LT'SP locals will be required 
at switching service for BNSF at some cost which wili nc doubt raise the rates for 
ien far above competitive levels. 
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Rjg locomotive and crew to move south ofthe Camden siding switch with loads and empties for the 

throw the switch, move forward onto the "paper mill" lead to the exchange tracks, deposit loads 

ad empties, uncouple, back up , throw the switch to line up with the outbound loads and empues, 

3ve forward and couple up to these cars, move back to clear the paper mill lead switch, throw that 

tch i'". line up with the mainline, move fonvard to couple with their tram on the mainline or go to 

[passing side or the SSW yard and recouple with their train at that point and resume their 

fcment souinbound or northbound. This would necessanly have to take place at least once every 

I don't believe it is reasonable to expect that the BNSF will be able to perfonn all this 

livenng efficiently to stay on their own schedule and out of the way of UP 'SP through and local 

/e expect signincant delays and a high degree of vanability introduced into the transit time 

le'̂ Camden mill to our various customers 

î iirther compounding the difficulty BNSF will have in providing reliable service to IP is that 

mibn ofthe SP line between Houston and Memphis (the "Rabbit") :s "dark territory," i.e., 

; computerized traffic system ("CTS") nor block signals According to Messrs King and 

''[mjanual dispatching, coupled with long intervals between sidings (many ranging from 17 

s), severely limits the "Rabbit's" capacity when operated bi-directionally '^ The lack of 

n'the Rabbit is apparently of sueh concem to Applicants that they plan on mnmng 

iitly empty trains on that line ̂ ' It is obvious that a loaded northbound BNSF train would 

oVe at a verv slow and unpredictable pace through this long stretch of track. 

plication. Vol 3, at 44 

ng/Ongerth Dep Tr at 501 
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;oreover, as discussed above, SP trains on the Rabbit must pass through the KCS yard in 

According to instmctions in the SP timetable, such movements are subject to the control 

KCS yardmaster. BNSF trains operating on this line would be subjeet to the same 

laJS! Thus, the reliabiiitv and consistenev of BNSF's service will be restrained not onlv bv 
' ' 

ydty of coordinating movements with southbound UP.'SP trains over this un.Mgnaled track, 

be limited by the necessity of coordinating with the KCS. 

other reason the BNSF will not be able to replace the competition eliminated by the 

lerger in the Houston-Memphis cirndor is that the trackage nghts fees it must pay to 

lexceed Applicants' cost of operation in that region. .As calculated by IP's consultant, 

jpttof L E. Peabody <t .Associates. .Applicants will eam a substanuai prciit from BNSF's 

Its operation, m effea a monopoly rent. .At best, the effect of this subsidy will be to raise 

ice to IP's mills in Camden and Pine Bluff, an effect already seen in the proposed rates 

iNSF. 

l l of these reasons, it is plain to me that BNSF simply will not be able tc replace the 

le Houston-Memphis comdor that will be lost if the merger is approved. I am aware 

[agreement requires that .Applicants provide BNSF's trains with equal dispatch to 

BJP/SP trains, but I am skeptical that such equal treatment is possible, given all the 

Its outlined above.- .Moreover, I note that under the .Applicants' operating plan, 

iwll be no LT/SP train "comparable" to a northbound BNSF train in the Houston-

ênDep Tr at 217-18 

' l recall that dunng the LT'CNW merger proceeding, SF accused the LT of 
3y dispatching SP traffic moving via trackage .ights over LT lines. I don't see any 

Be UP to behave anv differently viz-a-viz the BNSF 
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l̂emphis comdor. But even if ecual dispatch were possible, that does not resolve TP's concems. .As 

j(iiscussed, the most important factor to EP in evaluatmg earners is reliability of service. Given the 

pperating constraints faced by the BNS? as outlined above, in order to provide equal dispatch the 

pplicants would have tc drag down the level of service of their trains, the result being that EP will 

fer the consequences of equally unreliable service from Applicants and BNSF alike. 

THE ANTICOMPFTTTFVE EFFECTS OF THE MERGER 0 \ TP 

That the settlement agreement prevents BNSF from being the 'vigorous, stronger competitor" 

traffic in the Houston-Memphis comdor obviously raises issues of great concem. .At Pine 

ad Camden, we have approximately carloads of traffic, cosfng approximately 

r̂ dollars annually, fhat will be subject to a totai loss of effective rail competition. Worse, the 

; not even required to provide service via this obviously inadequate trackage nghts remedy, 

ynstead elect, at its option, to serve "2 to 1" shippers and receivers by haulage or reciprocal 

âgreements. Indeed, as discussed above, that may be how its new allegedly competitive 

ûid be provnded at Camden Haulage to and from Camden means that the LT'SP will be 

idling all our traffic, with their equipment, boxcars, trains and facilities. .Aside from the 

sd questions of what the LT.'SP will charge BNSF for this, or how this can possibly 

|o compenuve rates for EP, haulage necessanly means that the service available to EP wil 

..Camden would no Ir.igcr have two vigorous compentors vymg for its business by 

ie.r service in accordance wirh IP's bid program demands, but would instead be left to 

merged LT/SP was willing I.T provide. .And, since they intend tc reduce cars. 
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^ equipment, tnins, faclities and cre'.vs. this aiso .-̂ .ecessaniy means that the merged LT SP would now 

b̂e providing service, without any compeution whatsoever, -.vith less resources. 

.Another recent e.xample of what the loss of SP competition will do was graphically illustrated 

Qtly when we requested pnce quotes from both LT and SP on a ne-v routing we were trnng to 

3lish to accommodate traffic that would move from Camden to Caigarv', .Albena. .As recentlv as 

ch 13, 1996, both railroads provided bids for t.his move, resultmg :n a simation where rhe SP's 

|was almost / ton .ower (or ) than the LT's pnce. Clearly, rhe merger would eiiminate 

|P as a pnce leader and totally eliminate any competitive prcing at Camden or Pine Bluff md, 

(Iy., end EP's abiiit:.' to e.ffecr.veiy compete fcr this long-haul busmess from the southwest to 

i Canada. 

iThere is therefore no question but that our costs wiil increase and the commensurate ser-ice 

eriorate. Those riaets simpiv cannot be doubted, because rhat :s rhe situation at cur iina:e-

-i.e.. their raii rates are substannaily .higiier and the se.-vice is worse .And. rhat :s so even 

tepower ofthe ran monopolist.'; there ;s disciplined somewhat by the competitive traffic rhat 

ay at Pine Bluff and Camden. If that competition disappears, we would expect a domino 

'-t 

ion our single served miils. For e.xample, another singie-ser/ed miil. Nacogdoches, would 

Jsly suffer from the loss of direa LT-S? competition at Pine Bluff and Camcen. .Ai I 

we were able to negcnate very artracave rates on cur carloads of onented strand board 

i that facility to various locations in Texas. .Arizona and California even though that mill 

&he SP. Without our ability to discipline the SP by takmg aw-ay tonnage at Fine Bluff 
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||^,. -jJ Cai.nden. we woul i no longer be suceessiui :n compelling SP to provide the substantial'-• more 

iCtractive rat:s we now er.j,.y ^ 

Similari/, because our mills at Pineville, .Mansneid ana Texarkana are not both directly ser. ed 

^ by 'he LT and SP, the BNSF settlement agree:;.ent would not be applicable. Once the merger gees 

înto effect, however, the KCS will lose its existmg fnenciy connection with the SP a Shreveport and 

fother points on traffic moving to SP pomts. Ba<;ed upon 1995 traffic volumes, this -.nvolves 

jrs. Unless prevented frcm doing so, rhe LT SP would regard rhjs as single-iine rraff.e and refuse 

I'provide 'ICi: with reasonable revenue lequirements (or proportional rates) that would permit KCi 

[stay in the market and compete for tratfic moving ro S? points that are, today, ver; competitive 

[foreclosure would of course mean that those r.iills would lose the competitive rates ar.d 5er..ce 

[are today available, .N^ -""lie rh, .Applicants don't recognize rhis as x loss t!i 

itiuve options, it has no- been add sssed m .i.w settlement agreement But rhe Applicants ire 

and this foreclosure would oenetit -ne 'her :han the Applicants. 

liThis IS very remmiscent ofthe situation :n tl BNSF merger, where a utilitv that wa-s sub-ee: 

, earner service both at or gin and ccstination w as going to lose competitivt aiteraitives 

ftraffic between wo pomts ;n Texas Recognizing that this was inapproonate. tiiat merger 

iitioned upon granting the SP rrackage r.ghts between those two points, so that it eouid 

Jthe competition that had previously existed In this case, we are presented with a worse 

..s nce the loss of KCS competition means , jreat de.": more tha.i simply a price nciease 

he accompar:ving Venned Staterr.ent of Roger Prescott, wno desen.-s the comparative 
' bas been .able to r jgotiate due to the mter-raiiroad competition that wil! .now be ;OST 

le discussion in F D No 32549, Decision No 38 cerved .August 23, 1Q93, at p Si. 
condition *! MbM'î  concerning operations ber.veen Srratr.-rd .and Daihan 
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grould lose the benefits of KCS' competitive service and all that thus entails. For that reason, if 

^erge- goes forward, an appropnate condition must be fashioned to preclude the arbitrary 

aiion of that competition. 

The sit lation at Gardiner is differert, as that facility is served solely Dv the SP which has 

ically actel, and contmuej to act, ir che mefficient mann-r one would expect of a monopolist -

.̂-jxperienced great difficulties in the recent past with car supply and service, and had to enlist 

l̂ istance ofthe ICC in early 1995. It was only v.'-n IP requested the Commission to issue 

Bpriate emergency car service and re-route orders that the SP began providing empty ears tr 

i^ui- outbourd product. Of course, they refiised to accept ears from foreign lines at the same 

iBut then, since they have no competiuon, they did not have 'o do anything to address the cnsis 

^y the mill until the ICC became involved. 

tThe problem of being served solely by the SP in this region has been exacerbated recently, due 

pai. to the SP's obstinate and continuinc .lusal to pemiit other rail carriers to provide service 

Kven if the alternative is a mill shutdow.i .As is common knowledge, the federal government 
ft; 

verely restncted timber cuttmg rigl:ts on federal land in Oregon, which has led to a virtu,;! total 

Sthe local wood chap supply on which the mill depends. Nonetheless, the SP has '•;-i\;sed to 

active joint line rates frcm more distant wood ehip sources that are available on the BNSF 

Ipr.ations in Washington, Idaho, Montana and British Columbia, even if that facility would 

ise be required to shut down—which it has Precisely why the SP believes it makes sen.=;e to 

|AS not(;d above, the Gardiner miU is actt'ally sep.'ed directly by the LP&.N, a short-line owned 
Jut, tht; LP&N connects directly with the COPR, which then is permitted (by its â icement 
• SP) io connect oniy to the SP So, the Gardiner mill is therefore at the w him of the SP for 
Jnd and outbound rail service onginating or terminating beyond the COPR. . 
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i this, since it is obviously losing substantial rail business from rrjs miil, is not clear But it does 

nonstrate rather clearly that a monopolist cannot be reiied upon ro act rationally or efficiently — 

Previously, after a lengthy senes of negotiations, the SP finally agreed to establish 

on pulpboard outbound from ne Gardiner miil for beyond movements witn the 

jF at Portland .Accordingly, EP became able, finally, to move this product to BNSF destinations 

goa Idaho. Washmgton, Montana and Bntish Coiumbia-our only to those locations. The 

ses i.T permit EP to ship our outbound pulpboard to midwestem points on the BNSF .And. 

t-was essential t'or IP to ship to midwestem points, rhe SP pncing was at ncn-anractive levels 

î were forced to take it. because we had no competitive choice, 

iovv. other mills m the Pacitic \orthwest --viil receive 'he beneiit of se.'-vice ircm both the 

KJP/SP and the BNSF if the merger is approved While it wiil c°nainiy help to be able tc 

points. LP wiii remain at a substantial disadva.nrage to its compentors in this regicn.-

le J J agreement has been constmcted :n such a wav to essemially strand southern and 

gon muls on the COPR line or on the BNSF Wiiliamette Valley line and depnve the.m of 

Jbn-mereer related competiuon the Applicants and BNSF are planning to offer 

Ir̂  the cniy way to remedy this iniurv' :s to grant BNSF trackage nghts from Chemult to 

[ its personnel that have been laid off are not alone m being mjured bv the SP's regressive 
are advised that the COPR is aiso in d̂ re tinanciai straits, since ;t ;s so Ueavitv 

Tthe wood and paper tru-̂ .c generatea bv EP and other producers :n western Oregon. 

Competitors include Potlach at L ewiston ID, L ̂ ngview Fibre at Longview, W.A, 
Nna "Kraft at Tâ ^ma, W.A, Boise Cascade at Wailuia. W.A. CPL Paperboard at 

Tetcher Challe.ige Canada at Campoeil River, BC, and Eurocan Pulp ± Paper at 
. . I ofthe companies in Idaho and Washington have setvice from both the BNSF and 
l?the f̂ an.̂ dian rrrrr'S'̂ '.es ran access Hotb systems by the CN or barge 
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ûgene or re,u,re SP ,o ,„.ercha„ge fredy a. ChemuU wi,H BNSF o„ traffic .o or from ,he BNSF 

•COPR. 

FinaUy. the Applicants have been very careful to shape the settlement agreement in such a way 

p even assun̂ ng the BNSF could actu^ly provide a viable competitive service m these vanous 

|ndors at the narrow "2 to 1" points (.hich it cannot), the "2 to 1" points at which competition 

jpposedly being preserved are as narrowly drawn as possible. By w ly of example, a great deal 

| u r outbound product from the southv estem mills is destined to an IP facility at Carrollton, TX. 

t̂ facility is sensed directly by the UP, but the UP has selectively pemiitted othei ^ e r access, 

eing to this If that traffic onginated at "noncompetitive" (/.... non-UP) locations. Accordingly, 

|ugh the BNSF purportedly would have the nght to serve IP's Camden and Pine Bluff mills. I was 

| t l y advised by the UT that the BNSF would not be pemiitted to provide a through service to 

auon (unlike the UP/SP with which it must compete) precisely because that traffic would be-

.̂UP's jargon-"eompetitive. 

From IP's standpomt, the claim that single-line sendee is always, or even usually, superior to 

lline service is erroneous The question more properly is who really benefits by eliminating 

•li"e servicê  From our perspective, the pnmary beneticianes of eliminating connecting line 

ê are railroads, since they no longer have to compete for business in many regions, comdors 

's vice 
This advice from LT was contained in a letter to me from Jim Shattuck, the LT': 

of marketing and sales, dated Febmary 9, 1996 A similar problem occurs at IP's facility 
of Industry, Califorma. 
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ând at various points. Instead, they can cancel routings with their fomier friendly connections either 

|by using the meat axe approach taken by Conrail in the early 1980s, or by simply reftismg to deal with 

iendly connections once mergers are approved. 

From the shipper's perspective, a joint-iine service is not inherently less efficient. Often, joint-

Se routes are less, not more, circuitous. While you do eliminate imerchanges between railroads, 

g : h ofthe same switchmg must still be physically provided so that the benefits of single-line service 

p n o t as broad as typically claimed. And, as our bid program demonstrates, we don t find it 

|cessary to have to deal with multiple railroads, since we leave that to the serving canier. It is their 

ponsibility to put together through pncing and service arrangements so that we are presemed with 

Seamless transportation package. 

Similarly, the SP's service problems have been exaggerated. While IP has had-and continues 

ave-senous service issues with the SP at Gardiner, that is not the case in the southwest The SP 

|een a vigorous, dynamic competitor and has provided, generally, supenor sendee than that 

|ded by file LT in this regicn, particularly since the difficulties expenenced by the LT in 

Porating the CNW into its system. While I don't pretend to speak for other shippers in this 

l^or elsewhere, we generally have found the SP to be far more responsive than its counterparts 

•:UP. 

t: 

ICONCLUSrON AND RFOfFSTrp REMEDIES 

• 'It IS therefore ob'/ious that-unless effective competition protective condiuons are imposed-
h 

jer of the LT and SP will senously reduce, if not effectively eliminate, our competitive 

i'es for traffic moving to and from the six major southwestem mills I have discussed.above. 
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Without a quesuon, this will negatively impact our ability to market our products in the United States, 

lexico and Canada. The simple fact is that trackage rights granted to the BNSF in the settlement 

reement do not enable that earner to acmaily act as a real aitemanve Our efforts to ascertain 

[ecisely how the BNSF would serve our mills have been continually rebuffed, with both the 

splicants and BNSF responding that "something will work out, tmst us." With all due respect, 

re IS no reason for IP-or for any other adversely affected shipper-to be subjected to thai non-

amative. 

These earners have had a long time to consider the situation and have been well aware ot the 

nous anu-compeutive effea of this parallel merger .And, after all, it is their merger application, 

jars. It is their responsibility to ensure that the adverse competitive impact does not outweigh 

illeged public benefits resulting from this loss of comperiuon, and they just have not done so. 

I Just looking at the scant infonnation they have provided so far. it is obvious that the BNSF 

bt have the temunals, locomotives, crews, boxcars, etc. to be able to service traffic over 

; but limited distances outside its own svstem. It still doesn't know whether it will provide 

ia trackage nghts or haulage nghts over major segments of this system. Nor does it even 

Lt it will need to pay for this haulage We have therefore come to the conclusion that the 

lot be an effective competitive replacement for an independent SP throughout the 4,000 

b f trackage nghts sales involved m their agreement with UT at any time in the foreseeable 

of major concem to IP, it is plain that will not be the case in the Southwest in general 

nportant Houstorj'Memphis corridor in particular. 

|has of course not escaped our notice that the SP itself has complained about the trackage 

ly as being inadequate, when it opposed LT's acquisition of the CN-W in F D 32133 I 
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;aU that It there stated, under oath, that the LT did not grant SP trains equal, non-discriminatory 

itment or equal dispatch and tl. t the SP suffered as a result. Now, of course, they say it was all 

isunderstanding, but that is obviously self-serving. Indeed, even the LT recognizes that trackage 

Ms are inadequate to provide a competitive altemative. Prior to reaching an agreement on this 

;er the UT declmed SP's offer of reciprocal switching as an altemative to UP's building a 10-mile 

;h to serve several Texas chemical plants, saying "it has to have its own tracks to make best use 

operational effectiveness," as reported in the July 26. 1995 issue of Chemical Week It is 

isely for this reason that trackage nghts over such a substantial amount of track, involving so 

industnes and such a huge volume of traffic, hamstmng by severe operational constraints and 

•arily high operating costs, demonstrates that the settlement agreement with the BNSF 

;t-and will not~remedy the anti-competitive effects ofthe merger. 

For these reasons, the merger application should not ov, granted as presented by the 

|ants. To do so would plainly eliminate competition in major areas ofthe countrv without any 

^-ce whatsoever that the competitive balance would be restored in the foreseeable future 

I 
fever, we also fear a domino effect on other regional railroads, as the essential service provided 

ailer carriers such as the KCS and Tex.Mex would be threatened unless appropnate competition 

tive conditions ore imposed. 
With that in mind, we urge the Board to condition any approval of the merger upon the 

ing: 

.1. Divestiture of the SSW lines and all related rail facilities between Houston and 

lis, such divestiture to include all property mterests cunently held by the SP including trackage 

^joint facility rights through KCS' Shreveport yard; 
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2. .Assuming KCS is willing to acquire the SSW property noted above, divestiture of the 

ŜSW lines and all related rail facilities between Houston and St Louis to the KCS, alternatively, such 

[divestituie should be in favor some other neutral carner; 

3 Require the merged UP/SP to maintain and keep open all routes, at competitive rates 

fith service no less favorable than will be accorded LT/SP traffic, via the existing KCS junctions with 

SP at Beaumont, Houston, Dallas and Shreveport on traffic to or from competitively served 

ints (including .ALM onginations and terminations at Bastrop, LA; so as to mamtain the KCS' 

endly connection on traffic destined to or onginated at SP-served points; 

4. Grant the Texas Mexican Railway's ("TexMex") request to acquire trackage between 

311S Christi and Beaumont, Texas or, in the alternative, grant KCS the opportunity io acquire 

icage to Corpus Christi; 

Require the .Applicants to permit a direct interchange between the BNSF and the 

I Oregon & Pacific Railroad ("COPR") at Eugene, Oregon and to grant BNSF trackage nghts 

le SP betv»'een Eugene and Chemult, Oregon, and 

|6. Require the .Applicants to ensure that a viable, competitive routing exists ov.,'r the 

fcomdor 
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VERIFICAnON 

M; Charles E. McHugh, do verify that the foregoing is true and correct to the best 

lowledge. information and belief. 

Chanes E. McHugh 

)F TENNESSEE 

rOF SHEuBY 
)ss: 

sscribed and sworn to before me by Charles E. McHugh this day of 

)96 

Cyy^^'^ y-^.>y^ 
Notary Public 

My commission expires: 



l l t ^ - viCi f M ! ; t s -

UNION PACIFIC RAILROAD COMPANY 
•"OOV tt^rt 

i'r.nor.nr <;rafeT 

Febraarv9, 1996 

. f t , ') I 

r. Charlie McHugh 
(gr. U.S. Distribuacn Operauons 
SBrnaiional Paper 
^anational P.acc I 

Poplar Avenue 
emphis. TN 38197 

•CharUe: 

Ff3 I 6 fcc X 

Ll response to ycut January 24, 1996 lerxr, ±e overriding intent of the agreement wi'Ji 
N7SF is to preserve compennve scp.".ce at mdustries where two-camcr compcunon is reduced 

Sgle-camcT accsss because nf uhe LT/SP merger. For sach of the poinis belcw, the agreement 
lly states where ±ere is service today by both UP and SP, competiucn will be maintained by 
ling access to '-hese same indu.stries to the 3.N7SF Where ±e icdustrv- is today served cn a local 

Itry either the LT cr SP, that industry will continue tc be served on a local basis foiiowuig 'iic 

The three following indu-strics were addressed in my December 29, 1995 letter and remain 
sd therein. 

International Paper. Cty of Lndusuy, C.A is not open to reciprocal switching and nor 
served joindy by UR'SP and therefore, aot impacted by L.v/SF agreement or UP'SP 
merger. 

I.iiemaconal Paper, Turiock. CA is switched by LP, open to reciprocal switch by SP. 
Traffic is interchanged with 5? at Stockton as ihcre :s au physical connecuon at Turiock. 
and IS expected to be handled in thc same fashion following thc merger. Turiock 
.<!pecv£cally covered in thc BN/SF agreement. 

Intematicnai Paper, CarrcUton. TX. There will be no change m thc way this facility is 
swiichcd from today, which is by thc LT, open tu reciprocal switch on ncn-compeucve 

* traffic. Responding to your spccilic question, an example would be if traffic onginates 
'at a local BN served industry or one that LP or SP decs not have access via cither direct 
'Service, reciprocal switch or thc capability to interline with another carrier. Carrollton is 
[open to switching. If the traffic moves via a gateway such as Memphis where this oaffic 
[is available to UP/SP, Ca-roiltcn is not open to reciprocal switching under tht LT/SP 
tmcrgcr agreement or BN'/SF agreement. 



Rtmaining destination points: 

IntemationaJ Paper, San Jose. C.A will bavc access under the 3.N7SF agreement 

Treasure Chest, W. Sacramento. C.A will have access under -se B.N/SF agreement. 

Dure Bag . Pacific Forest Resources / Dure De Rio Bravo, Brcwnsviilc. TX will have 
access under die BN7SF agreement. 

Pacific Forest Resources, Ei Paso. TX is not listed as a LT or SP served industry at ±is 
locauon in our customer master ILsticg. 

Gayicrd. Container Corp. / Treasure Chest Advcrtis'Jig, San Antoruc. TX will have access 
under thc B.N' / SF agreement, 

Bardcor Corp. / Central Texas Ccrr:gated / Lux Packaging, Waco. TX. Bardcor 
Corporation and Lux Packagi.-.g will have access unccr thc JN / SF agreement, but 
Central Texas Corrugated wiU net be open. 

Interr.aaonai Paper, Ysiena. TX will have acc;ss under thc BN SF agreement. 

Houston. TX. All customers t.iat were served by the SF on a local basis will remain 
closed. Ail customers served by ±e LT local wiil remain closed. Ail customers served 
by the LT and SP and rot BN / SF cr handled on a reciprocal basis will be open to 'he 
BN / SF. AU industry located on the HBT and PTRA will have tne same access as pnor 
to thc LT / SP merger. Ail customers located cn thc former GH<StK line wiil also be 

• accessible to BN / SF on thc same basis. 

T hope this adequately addresses ±e issues that you have outlLncd in your Icncr. 

Sincerely. 
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I N T E R N A T I O N A L ( ^ P A P E R 

- A T f A X 90. 

er-

k September 20. 1995 
s i * 

.Mr Jim Shattuck 

.Executive Vice President - Marketing & Sales 
[union Pacific Railroad Company 
L1416 Dodge Street (Room 1130) 
fOmaha, NE 68179 

IE: UP/SP Merger - Competitive Service to Common Served Poi,-ts 

3ear Mr Shattuck: 

Es been a l.ttie over a month since the Union Pacific and Southem Pacific made tne 
__;inouncement tc pursue the potential merger of their two railroads. Brian McDonalc 
nade us aware early on that the merging parties were minCfui cf International Rape's 
»ncem about se vice to our Camden and Pine Blu-ff. Arkansas paper miils jointly anc 
prectly served by the merging railroads and no other rati carrier. These are substantial 
ggin points for Intsmational Paper Company (see attached Miil Traffic Profiles) and 
•^ve always had Cir^r* access tc twc large Class 1 railroads providing equipment 
Vitchirg and line hau! service as well as confidential pncmg programs to vanous 
arkets throughout North Amenca. 

pnaticnal Paper Company ships via rail to many markets and customers frcm 
Bmden and Pi".e Bluff ss well as from any cf 15 other paper mills in the United States 

jdestinations (see attamed destination listing) which are jointly and directly served by 
g_merging .-ailroads, arc no other rail carner. Some common points are reached by 
•ciprocai switching arrangements between the merging carriers. Both Camden and 
ne Bluff as major rail origins and these customer destinations served by both your 

Irrie.'-s represent a significant volume of business (i.e. over 1.800,000 tons per year) 
gating over 26,000 carload movements annually. 

:onsGiidstion 0^ the two remaining, very large. Western railroad franchises is a 
jse of great concern to us. The elimination of ccmpetitive service opticrs which 
•"3rrcany a me.'ger of this magnitude is a cause fcr concem to us. The redeployment 
|t)lling stocK aniJ assets that inevitably accompany rail mergers ir a definite concern 
•̂ s. Car haulage and reciprocal switching access as reolacement options are not 



nparable or as service effective as the direct se.nyice access coth mergr - ' -arr-s 
, enjoy to many of the locations that new concem us. We are firm be^feve-s -^e 

^^8 effectiveness and efficiency of direct ra.l-to-ra,l comcefticn ,n a r i o r g hau 
irkets where alternative modal competition is net cost efficient TheTotenSai '-̂ r 
l i S m e ' e v e n ' r ° " " ' " ^ destinations ,s n^t 

Jr tetter of August 3. 1995 states that the merging earners w.ii "guarantee tha' 
gpers at locations now sen/ed by both carriers will continue to enjoy twc raiirnad 
ipetrtion by agreeing to conditions giving a second carrier access whereve- U? and 
provide the only rail service to a customer. We are most interestec ,n creserving 
gjrselves and our customers the benefits of direct rail-tc-ra.l competition at cngin 
"destination, where we manufacture our products and ship these to market We 

I welcome hearing from you what rians you have developed in this regs.-c mere 
M y tailored to cur named areas cf concern ana hew you expect tc create a 

garabie and viaole measure of competiuve access at the affected locations. 

3onse at your earliest convenience wouia be most appreciated, 

jly yours, 

E. McHugh 

iat 

/.P. Crawford - IP 
.D. Greenbe.'g - Esq. 
.J. Tupper - SP 
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UN.ON PACIFIC RAILROAD COMPA 

•Hp 
Cctcber 2, 1995 

.ifr. Charles E. McHugh 
(Manager - U.S. Distr. Operations 
iternational Paper Co. 

jrnational Place il 
Poplar Avenue 

jmphis. TN 38197 

Bar Mr. McHugh: 

ThanK ycu fcr your ^ener ct Septa-Dsr 20, ^995 ^h,c.^ sxprssssa ycu' ccnce-rs 
jative to Unicn Pacific's prcspective merger with Scuihern f=ac;fic. 

In ali merger prcceeamgs aati.rg cacK to the UP.'^P WP consolicaticr Umcn Pacific 
_ taken tne position that the most valid justification for a rail merce.- was the 
arovement and strengthening cf rai c-wmpetiion. This pnnciDie of enhancec'ccmcetitic-: 

^consistent witn our strategy 'cr implsnenting a UP/SP merger. At the outsat we 
"nmmeo tc significant t.^ackage rgnts concessions. i;.'e sales, or industry access wne-s 

fcompetit(cnwas_ reduced as a result cf the L°/SP consoi.caticn Last week s 
Bement with 2N/Sr preserves and even mte.nsifies .-aii competition m several kev areas 
ar mills at ^amcen and Pme Sluft ccuid benefit :r several ways from our aa.eenent wiir 
jpF. A few examples are: ' • ^ • 

Two single ime routes m tne Southern Comdor tc California and Arizona. 

• Greater industrv access m the Chicago area via two single line routes. 

• Significantly shoner route tc Kansas City. 

• Single ime access to all UP, SP, 3N, ATSF points in Texas. 

In addition, we granted significant access to industnes who would see raii access 
'd from two earners to one as a result cr the UP.'SP merger. Consequentiy 3N,Sr 

j u i r e ,-ignts :c se-ve local UP.''SP points m, Brownsville, Corpus Chnsti, San Amcnic 
|VVaco. in oaiifcrma. we grantee simiiar access .n Ontario. Fullerton, San Jose and 

Sacramento. The anachment outlines ether points atfeaed by the agreement. 

It is my understanding tnat you have had conversations with Brian concerning 



BN, Sr access to TurlocK. Ws are currently wor-̂ ing to expeditiously rasolvs that ,ssue. 

We believe that the JP-SF merger will provide mtense rail competition m the 'Vest. 
By allowing 3N/Sr to access Pme B'uff and Careen, International =acer stands to cenefit 
from the option of two financially strong, ^eograpnically diverse earners. 

We Mope this aoaresses your ecncerns. 

Sincerely, 

Encif sures 



UP'SP POINTS 
GRANTED TO BN/SF 

Provo UT 
Salt Lane City UT 
Ogcen UT 
Ironton UT 
Gatex UT 
Pioneer UT 
Garfield/Smeiter/Magna UT (access to Kenneccn private raiiway) 
Geneva UT 
Clearfield UT 
Woods Cross UT 
Relico UT 
Evona UT 
Little Mountain UT 
Weber Industrial Park UT 
Points on paired t ack frcm Weso NV to Alazon NV 
Reno NV (intermodal and automotive only -

BNSF must estaolisn its own automctive facility) 
; Points between Oakland CA and San Jose CA 
•San Jose CA 
• Warm Scrings C-\ 
: Fremont CA 
, Points in the Livermcre CA area (including Pieasanton CA, 

Padum CA, and Trevarno CA) 
EWest Sacramento CA 
fwelrose Drill Track near Oakland CA 

itario flA 
Habra. CA 

•ullerLcn CA 



Brownsville TX 
Port e' Brownsville TX 
Harlmgen TX 
Corpus Christ; TX 
Victc,-:a TX 
San Antcnio TX 
Halsted r-^ (LCRA plant) 
Waco TX ' 

Points on Sier.-a B.'anca-Ei Pase iine 

Baytcwn TX 
Amet.-a TX 
O.'ange TX 
Mont Belvieu TX 

\ 
Camden AR 
'ine Bluff AR 
[air Oaks AR 
laldwin ,AR 

tie ROCK AR 

L'ttle Reck AR 
1st Little Reck AR 
iragouid AR 

II ' I'M I 
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I N T E R N A T I 0 N A L ( ^ PAPER 

October 10. 1995 

h O N E »0I 70-6000 

Mr. John Hovis, VP Forest Prtxlucts 
Burlington Northem - Santa Fe Corponatwn 
3400 Continental Plaza 
777 Main Street 
Fort Worth. TX 76102 

RE: BN/SF Trackage Rights on M.'rged UP/SP 

Dear Mr. Hovis: 

On September 26lh the UP/SP announced that they had reached agreement wrth your 
railroad on creating access to locations and customers that will lose the benefits cf 
service by two class 1 railroads upon the implementation of the UP/SP prepesed 
.merger. 

We ha-.e heard from, UP/SP in very general terns about the agreement's provisions and 
have heard nothing, in fact, about how it is supposed to 'HotK. As one of those 
customers wrth paper miils at Camcen snd Pine Bluff, AR, and wfth multiple custcme.-s 
today served by both railroads, we are very much mte.'-ested in how •the BN/SF plans to 
undertake this service. The trackage nghts agreement notice says nothing about 

(acquisition of terminals frcm whiC. to operate m order to support the proposed service 
|What about loccr.ctives and crews as weii as boxcars? We know nothing about the 
lunderlying trackage nghts cost to your firm and how that will affect your abmry lo 
^support competitive rates. 

Trackage rights without adequate facilities and tenninals devolves to car haulage and 
in inability io control the quality of service to your customer. Even trackage n^^ts with 
Idequate facilities but not joint control over dispatching hamstrings your contrel over 
invice levels and does not let you control sen/ice as you would on your own tracKage. 

j^rackage right costs and chrrgej can present a formidable bamer to the creation and 
iintenance of competitive -ates and pnces that you are able to independently set and 

jpport. 

|e need to know a great deal mor^ about your plan of operation. How will you source 
^ur locomotives, crews and boxcars, etc.'' What facilrties and terminals wii! you 

auire? Attached is a summar/ breakdown cf our inbound/outbound traffic fcr the two 
•insas mills, as well as a summary on volumes moving today to points jointly served 
Jp a.'id UP. We need to knew wnat rates you are able to support by route set (list of 



destinations and serving railroad attacned for each mill). What boxcar equiprient 
commi+T.ents are you in a position to make? We have enclosed oata on bcxcar 
specifical'ons that meet our needs at Doth Ca.Tiden and Pine Bluff, AR origins. Tne 
annual carload volume provided when divided by the AAR average boxca.' turns of 12 
oer yejr yields the actual car fleet size to support the busir^ess available at these twc 
..lills. 

The answers to these questions are of vital concem to us and we ask that ycu give this 
request for infonmaticn expedited handl-ng. If there is anything further ycu need fi-om 
us, please feel free to contact me directly at (901) 763-6287. 
would be most appreciated. 

Your prompt attention 

Very truly yours. 
4 

Charics E. McHugh, Manager 
U.S. Distribution Operations 

CEM/mat 

Attachments 

cc: W P Crawford 
E.D. Greenberg. Esq. 
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I N T E R N A T I O N A L ( ^ PAPER 
Octooer 11, 1995 

Mr. Jim, bhattuCK -E—"-'S -N;?,?-
Executiye Vice Pres.dent • Market ng & Sa.es '̂ CNtw r.-..^ 
Union Facrfic Raiiroad Company 
1416 Dooge Street (Room 1130) 
Omaha. NE 68179 

RE: UP/SP Merger - Competitive Sen/ice From/To Common Served Points 

Dear Mr. Shattuck: 

Thank ycu fcr your response ef Cctcber 2. 1S55 

Your commitment tc the pnncicie en-ancee rail cem.petitien is reass-rme ard ere 
which we car near.iiy supcor. In 'evicwmg tne nformat:cr anacree tc ycu- Getece-
2nd le. - we canrct see where the :0!rt:y serveo pemts c* Sayshce. Carscn and Ctv 
uf industry, CA as well as Carrciitcn ard Houste~, TX a-e ircluced m, tre 3N,SF 
agreement Perhaps these wiil te accressed by other arrange.merts'' Once access to 
Turloul: IS resolved, we would like to hear fur.rer from ycu on that iccation as^wei^ 

tin add.-ticn. as I am sj.'-e ycu are aware, smgie-'me routes are not necsssariiy a 
fpanacea to raii shiccers m situat cns wnere the m.erger is bctr reducme eempet;:,cr 

replacing ecuaily or mc^e efficient jcint-line routes. For exa.mple" l^vjcu'c 
appreciate an exc.'araticr as tc ^cw tne twc sirgle-ime routes ir r e Soutrerr Cerndc'r 

California and Arizona w;:l benerl: iP's trafric, can we expect to see -educee -a"es cr 
mproved ser/ice as a result ard ;s UP willing tc maKe a commr.iment to that effect'^ 
|imilariy, how does the "g.̂ eater mdust-/ access in Chicago", •'shorter route tc Ka-^sas 
|ity" anc "smgie-line access te UP, SP, and BN/cS" pcmts m Texas translate mto 
*Tiproved ser.ice cr lower costs tc IP'' Ir ether words, since ycu are extcilmg the 
'tues of the merger cf the two raiircads that now compete head to head 'or IP's traffic 
*i would aporeciate a realistic quantification cf these oenefr.s. 

have heard cnly in yery genera! terms about your BN/SF agreement prcvisicrs ard 
'B heard little acout how it is supposed tc work. With paper mills at Came^er ane 
" Bluff, AR. and with multip'e customers today served oy bcth railroads direct, we 
l/ery muen interested in hew tre BN/SF can .nee.^ake this service. The tracxace 
'agreement notice says nethmg aecut acquis.ticn of te-mmais frcm wnch the 
>F cars operate m order to s-cpcrt rhe prcccsed service. l//hat acout Iccomotives 
Wews as well as boxcars'' We krew nctrmg abeut the underiving trackace rights 
» BN/SF and how tnat will affect the:r aeiiity tc sucper. competitive ra'es. 



Trackage rights without adequate facilities and terminals devolves to car haulage and 
an inability to control the quality of service to your customer. Even trackage rights w.tn 
adequate facilities but not joint contrel over discatchmg ramst.nngs control over servce 
levels and does net let a trackage .nghts earner control service as re would on his own 
tracKage. As you are aware, fcr the past several years IF ras instituted a cem.pet.tive 
bidding arrangem-. r t for outbound traffic frcm Cam.cen and Pine aiuff thst 'S desig-^ed 
to awatsj our traffiu to the various crgm and connecting carriers on the oasis of eetn 
costs and service. This system has worked rather well and h-̂ s benefited tre railroads, 
IP and IP's custcmei-s. Will the BN/SF be in a position to reaiisticaily bid for this t.'aff'C 
at origin: wiil the existing routings on which this traffic moves today continue te exist if 
the merger is approved; and is the UF willing to commit tc thaf Moreover, t-ackace 
right ccsts and charges can present a formidable barrier to the creation anri 
maintenance cf ccmpetitive rates and prices that a competing carrier is abie to 
independently set and support. We need tc know a great deal more about ycur 
agreement Will ycu be transfen-irg locom.otives, crews and boxcars, etc' ' What 
facilities anc terminals wiil BN/SF acquire? 

The answers to these questions are of vital ccncem :c us and we asK that ycu give f^is 
request for informaticn expedited handling. If there is anything further you need frcm 

I- us, please feel free to contact me directly at (9C1) 753-6287. Your p.-cmipt attention 
• would be most appreciated. 

.Very truly yours. 

Jharles E. McHugh, Manager 
.S. Distribution Operations 

[EM/mat 

W.P. Crawford 
E.D. Greenberg. Esq. 
N.J. Tupper - SP 
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It. 

BVHLI .VGTON NORTHtlRS- R.\ILRO.x.-) 

DCNVK«, COLOR.\DO d02!C 

FREDE:?ICK R . >I.ALLES.\ 

-fti ^/}a<y> f]ccy 
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I T E R N A T I O N A L ^ PARE 

CHAR'.=^ £. ^̂ ^HUGH 

tsiovemae'' 29, 1995 

Mr. Steven F Marlier 
Sr VP - Consumer Business L'nit 
Burlington Northern Santa Fe Ccrp 
3800 Continental Plaza 
777 Mam Street 
FortWcrtn. TX 76102-5364 

RE. BNSF TracKage Rignts on Mergec LF.'SP 

Dear Mr. Marier-

ihas ac=u.re= ^ ^ ' f f , : ^ ^ . . c Jrawc' r pars - I -e x =r=vc, := '.-^se 

iRacneC). 

, . ""a rather cr/Dtic outlines we 
have not made any headway m t^,r^ ^ = - j f - ^ ^ J ^ ^ ^ ' " S l ^ - e o M S ^ J ; iSiie at .re N;T 
.througn ycu: senera, ; e ^ e s t o ^ r e ^ e . . 1̂  ^ ^ ^^.^^^ , , , , . 
iQue annual meeting tr. Kansas ^../ 
;ems wnile asKing to "̂ ear more aoout BNSF ..ans. 

»nng tne unpreceientec size J - ^ y ^ ^ y . , ^ , , r i g as weii as tre enormous task you 'ace 
eaoily understand tne magnittce =/y^^'-^=^^^^-3 Qur concern ,s trat our operations and our 
omD.ne the ex.sting ooerations =!^;^,^;„ j ;^^=!,,so'dat;=n activity We u-gentiy need to near 
pmers not get lost - / ^ ^ ^ / ^ ^ f ^ . ^ ^ i ^ e i a ^ ^ a T e to you our long ard :n=r te.̂ m concems Yo.r 

your ;oint agreement v^^ith SPVP 

jly yours. 

I t E McHugr 

pat 

tnt 

f.P. Crawford • \P 
• Hovis-BNSF 
.Malesa - BNSF 
LO. Greenberg, Esq 

•MTiRNATiCNAL 'LAZ 
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BNSF / IP ME5TINQ 
DECEMBER 13,1998 

Topfci to b« Pn••nttd / Rsvlawtd 

BNSF/UPSP Ovarview 

CA / TX locations now lerved by both UP and SP 

OA 
Bavahcre 
Caracn 

San Jcs8 (Sec. Ib) 
Turiock 
W. Sacramento (Sec. Ib) 

12 
Brownivllle (Sec. 4b) 
Cirrylll9n 
Ei Paso (Sec, 4b) 

San Antonio (Sec. 4b) 
Wico (Sec. 4b) 
Yiieta (Sec. 4b) 

("Undertined" Iccatlons not covered by tracxaoe rights agreement?) 

• V/ill BNSF provida sen/ice to these locations? 

• Operationally, how will BNtF provide sen̂ lca to these locations? 

• What will be the frequenc/ of local train (I.e. daily?) and swltchina 
sen/ice? 

Houston . Memphis Trackage Rights 

Fair Caks, AR 
North Utile RocJc, AR 
Little Reck, AR 
East Little Rock. AR 

Baldwin, AR 
F!n9 Bluff. AR 
Camden, AR 
Psragould. AR (Not on Houston 

Memphis Line) 

Will BNSF provide service to customers at these locations (IP mills 
included)? 

Operationally, how will BNSF provide service from/to these 
locations? 

What will be the frequency of dally local train and swit;hlna 
ser/ice? 



r 
• What equipment (Type/Number) will be provided? 

fr̂ a, ^^^^ ' "̂ aMû ment processes will be 
implemented to manage and measure rail service? 

International Paper Specific Concems In Arkansas 

from BNSF provKJed service to Camden and Pine Blufr. 

Trackage Rights Agreements permits BNSF to settle for car 
hau age in lieu of BNSF cperaUon. over trackage rights Rate, for 
car haulage are rot named In Agreement. why? 

' cp?r'a3onl?''' ^^^^ ' ^ ^ ' S * 
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UNION PACIFIC RAILROAD COMPANY 
a n Q . j t , . 3 5 

CecemDer 2C, 1995 

Mr Cuariie McHugri 
Mgr. U.S. Distnbution Operations 
International Paper 
International P'ace I 
'i4CC Poplar Avv^nus 
..iemphis. TN 38197 

Dear Mr. McHugh: 

This is in reference tc previous ccrresccncerce ccrcernrg auestic.rs 
regarding the wF/SP .T^erger and the assccateci BI^'SF agrserrent. 

^service 
[access 
[specifi 

5N/SF 

The intent cf the agreement with the sN/SP Is to preserve competitive 
ax incustnes where twc-ca.-;6r competition is -educec to sirgie-carnsr 

because cf t le UP.'SP merger. =oi!cwing is an outline descibing how :he 
c cities refered tc in your correspondence would oe treated under trie 
agreement. 

Carson & Eay Shore. CA are ;ocai S? points arc the 5N/SF agreement 
coes .not appiy. These :ac:iit;es wiil remain local. 

Carciit'jn, TX is servec bv the MF and is only ipen :c recicrccal switch 
on ncn-ccmpetitiva trattio. The merger wiil not atfect switching status at 
this fac.lity. 

UP'SP merger will not afiect the status ot your tac.lity in City of 
Cummerce. CA. 

h'Qustcn recures accitiorai :nformation as to soecific industnes. Exper 
mcvOT-ar^s would not be affected by the UP'SF merger as muc: of this 
export -raifio ;s handed by the Pen Terminal Raiiroac which is accessible 
to a num.ber of carriers. 

Turiock IS switched by the UF. Traffic is ir^erchanged with S? at 
Stockton ard we exoect to erter into a similar interchange agreement 
Witn EN/3F .it Sijckton. Tu.luck is specifically ccvdrec in the 3N,Sr 
agreement. 



We beiieve the twc competitive single-iine ."outes in the Southem Corridor 
to California and Anzona will benefit IP in a number of ways. First. UP's traffic 
currently routed over Kansas City and North Plane wiil be routed over the Southern 
Comdor. The new UP route across the Southern Corndor wiii relieve congestion 
and reduce transit distance by accroximately 400 miles, whicn will result m 
reduced transit time and improved service consistency. This translates into 
improved equipment utilization anc availability and reduced inventory carr/ing 
costs for IP. 

In addition, we believe that both earners will be motivated to move 
boxcars back toward the Pacific Nortnwest - a bcxcar deficit area. Twc southern 
routes will provide you with excellent competitive alternatives. 

At this time, we cannot specifically demonstrate quantitative impacts on 
your rate structures in this lane. We think the factors mentioned above will create 
an incentive for both carriers to compete vigorously for your traffic. Our merger 
application demonstrates that m instances where UP anc 2N compete direcly as 
the sole earners in roy ccrhdcrs, customers have benefitted from intense price 
competjtion. 

Our Marketing & Sales and Operating personnel met with their 5N 
counterparts and agreed in principal to the operating plan at Camden and Fire 
Bluff. This agreeme.nt will be finalized into a more specific operating pian wnich 
will be presented to you on January 15, 1996. 

Union Pacific has committed to an environment where 3N/SF can provide 
[strong competition for IP's paper traffic from Pme sl.jff and Camaen. For many 
^ears, UF and SN have shared joint facilities in various areas across the country. 

lOur expe.ncnce has cemcnstrated that cnly through close cooperation and fair and 
tequitabie dispatcning, can both systems stay fluid. Efforts to undermine one or the 
|Otner have significant negative implications on octh railrcacs' operations. You 

lave our assurance that those beliefs will be reflected in the operating plan. 

I hope I have addressed your major concerns. Gary Kolbe w'll keep you 
Informed as to our progress relative to the issues acdressed m cur 

Jrrespondence. 

Sincerely, 
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I N T E R N A T I O N A L ^ PAPER 

Feb̂ uar̂ • !, 1996 

Mr David A. K'lehn 
Account .Manage,' Forrs: Producii 
Buriingtcn Mor.hcrr. Sania F* 
125.> lynnrltfid Road. SUKC :05 

Mc.mphii. TN 38! !9 

Dear Dave: 

c.ia.'gis .'ro.-n ou.- .^m- S^u'̂  Aft '•̂ rM'r-L , ' • -^-T.p.f o: .Trig.':: 

•*nu.> ..ve u.icr. UC car. except tiiose. 

^1.'. Prat: aire r e r - ' n n v c - 1 • 

— - ' * -150 '^ou d :ikf""p(ci'- - c-k«.-. !. • 
^ A.k^.a. a: Biu-a::d Can:ce. ' ^ '' ^^^'-'^ 

Please ;e: m= o o u u , , , in;e-^at,or:al Paper ^ i i l receive this caia. 

Bincerelv. 

Charles Scon y 
»u>er Tra-is-o.-raiion Sen. ;ces 

Fred .Maicia. BNSF - Derive. CO 



McHUGH E.XHIBIT U 



r A X M E S S A G E 
Thii FAX MESSAGE inc'ucJing {xiver sheei consists cf - 4 

pages 

Chanie Scan 
Î ^̂ E.R^̂ AT10NAL P A P E R 

. Memphis. TN 

From; 

David ̂  Kje.'Yi, Account Mana'-er 
BURLINGTON NORTHERN SANTA FE 

Forest P.-oduoa 8us.'r>e3s Unit 
'•255 Lynrrfleld Road - Surto 2C5 

Merrphii, TN 38119-5143 

(901) 781 . o i l : 

I 

•Charlie 

l ^ n s a s ;ir*. we can /7ery l a ? ? ! ^ ^ ^ . ^ oom-.ons over the 
|frtll. -nc i a very ,ar;« p^»r.ago =f the traffic cn>inat:ng at eitt̂ er 

.̂565 car, ^ ^^ t^ ly^^^c ' ' " ^ " ^""^^ ' ^ " ^ ^v^ments and 
1 



Chartie Scctt 
INTERNATIONAL =A?ER 

PaC« Two 
C2;C6/96 

Attach-nent 1 provides t ^ - de.tinat.cr^ and estimated volune for 3NSr i ^ ' 
L-affic. A:^xuQn my copy of Af^c-^.ment ^ mciuce, ^ ^ ^ : ^ ; ^ y X r : l 
Car Rate cclurrx^, blank It woulc oe •nte.'W'.ng tc knc "^'fyl'^'^y^^ 
want 3NSF '.o eataciian f ror i t r^ Camoen anJ Pine Bluf mills to tne BNSr s., -

destinations. 

The -.rst pc.-. of Attachment 2 provides data in connection ^ ^ ^ ' ^ ' P " ^ * ' ] ^ 
var c u ' 3 ^ : ^ ^ y s Aga^n. l .avc ,dent:f.ed tne voiune but would have t= -ef.ne t.^e cata 

to s.^cw 30«c.'fic destinations, 

Th« . * = o - ^ oar of Anachment 2 selected CSXT or NS destlrat iors ir F ' o n ^ , 

- a - ^ r a wriic-', cou.d ,move v̂ a '.^e Merrphts. TN cr 3.rTr,ns-.arr A . 

^ t ^ w a y s . ^ ^ p ' y o : . ^ ^ ^ ^ ^ t= nil in the Per Car Rate column fo. tnese 

oestir j t ior.s. 

A . . n t c r r ^ u c . : a.^ ^ ^ ^ - ^ '.o meet wi '^ C^ucx ^^^^^^'^'^^'^^X^'^:^^^^ 
t f S x a r , . you have a 'ew rr.rutes tc sp*-i». •^ ' - Id -i^e to further d i s ^ s s ^ -

from Cim,C&". Shrd Pine Blu-ff 

Almcuin i « out of •.=--n =n W « . e s ^ y Fe=r^ry 7, p « s = * » v , T « a ^ e s « 9 . * 

.ycu have any questior.s cr cor-.menis. 

Cave Kiehn 
Account Manager 



Anamment i 

X M ' T S Z i i ^ A T Z O N ' A . Z . P A . P E X I 

Camden tnd Pine Bluff, AR 

B N S P single Une TrafTic 

Destination Estjmatec Per Car Esrmated j 

C.ly State Cars Rata Revenue 

Mob«e AL 300 1 
City Cf Comnerca CA 25 "xy."i Pomona CA' 75" ! 

TuTlOCX CA 500 ! 

Csntorment FL 25 ; 

C-ea Moines LA. SO 

C'i>ca90 IL 25 
Kansas C.'ty •<S/MO 325 

VVcn.ia KS 250 

New Orleans 560 

TN 650 j 
Brcwr.aville TX 100 

-"ouaton TX 75 

Lareoc TX 175 •• - 1 

3,205 



Attacinment 2 

Z 2 < 7 T S K K ' A T Z 0 2 f A Z . P A P S R 

Camden and Pine Bluff, AR 

BNSF Oataway Treffie 

Destination Estimated Per Car Estimated 

City State Cars Rate Revenue 

Chicago IL 425 1 
East St. Louis 11'""' 000 i 

Kansas City KS/MO 150 i 
St Pad MN 10 — i 

New Orteans l > 75 

Tupeto MS 225 1 
Memphis TN 1075 

East V.lnona Wl 25 

2,585 1 

Dest ration Estimated Per Car Estimated . 

City State Cars Rate Revenue 1 
i 

Plant City FL 200 

Eaat Pwnt OA 100 

Durham NC 150 

Raleigh NC 225 ... _ . _ 
„ . . . 

Jac^cson TN 200 ! 
'i 

875 
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I N T E R N A T I O N A L ^ PAPER 
Ma.'ch 6, 1996 

Mr. James A. Shattuck »'Kx?c.>^^v*r;j;"'• 

Executive Vice President - Marketing 3. Sales ^ ^ ^ ^ ^ 
Un on Pac.T,c Ra-lrcad Ccmpany 
^416 Dodge Street. Room 1130 
Omaha, NE 58179 

VIA FAX (402)271.3142 

RE; UP/SP Merger 

Dear Mr. Shattuck: 

Since tne cubiication cf the B N S F ' U D <5P A«r«« 
^ niing of the merger app.ica'on cfNcveTcer'ao '^SS Z ^ ' ' T ' ' ' ' 

pursued the .nvolved parties to obtara clear de-''sVa^^^^^^^^^^^ ''^^ ='"'S«" '̂V 
in their appiicaticn. including the 5NSF acreem^;; ^n^n '^'^ ^^^^^^ 

.effects of this merger. To date o J-iscove^^^^^^^^^ T ^ " ^ anti-compentive 
of BNSF have raised more Q U L , C ^ S . h . n ^ ' Proceeding anc our cirect :nauines 
lack of any clan or de^re o t h f par c' S N S p l o ' ^ r ? ' ^ ^ - ^ ^ - - t e s t,.e 
line. ^ '^^^ ^ ^ ^ ^ ^° operate over the Hcustcn to Memchis 

iecause Internationa; r̂ âpe.'-'s ,nte'-es*«: ar« r.„,» < • 
i there exists the P o s s i b ^ t^^^'^e ^ ^ ^ ^ 2 , ™ ^ application, 
asK you to carefully consider wnether vn , =ro ^ concerns with it. 

sttleme-nttc our issues ^ """'^3 to discuss some fcmi of 

ie is a pressing issue and we asK you to give this vour nrr^«* 
I fo.n^ard to heanng from ycu at youi- eanL t convenience "^'^ consideration. We 

' t.'uly yours, 

?es E. McHugh, Mana'ger 
"distnbution Operations 

: Mike Keily - UP (402) 271-.«104 
jGany L. Kolbe - UP (402) 271-6668 
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PAPER 

?VC.M= 9Ci 743.0000 

INTERNATIONAL 

March 6. 1996 

Mr, Donald C. Orr.s, President 
Southern Pacific Line j 
1860 Lincoln Street 
Denve., CO 802S5 

VIA PAX (30.̂ ) 812-5037 

RE. UP/SP Merger 

Dear Mr. Cms: 

Since the publication of ' i i t 2NSP/'JP-SP Agreement on September 25. 1995, and tne 
filing of the merger application on November 30, 1995, ln»i,national Paper hs. diligently 
pursued the involved parties to obtain a clear demonstration 01' now the merger canners 
in their application, including the BNSP agreement, shall remedy •:he anti-cur.petitive 
effects of this merger. To date, our discovery m this proceeding and cur direct incuines 
of BNSP havt raised mo^e questions than were answereo and clearly demonstrates the 
lack of any pian cr desire on tne part of BNSP to operate over the Houston ro Mempms 
line. 

Because intemational Paper's interests are manifestly impacted by your acplication, 
and the.'e exists the possibility that we m.ignt yet be able to settle our concerns with it. 

twe ask you to carefully conside. whether you are willing to disnuss some form of 
|set*'c>ment to our issues. 

rime is a pressing issue and we ask you to give this your prompt consideration. We 
•^n discuss this next week at cur meeting on Tuesday, March 12, 1996. LOOK -'onward 

|o seeing you then. 

'.ry truly you^, 

pTiarles E. McHugh. Manager 
[S Distnbution Operatlonr 

Peter J. Rickershs-''er (303) 812-5096 
Nicholas J. Tupper (77 j) 434-7313 

y I 

3^y, 
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UNION PACIRC RAILROAD COMPANY 

'OOM tty. 

March 11, iggg 

VIA FAX (801)763-7295 

Mr^CharlosE. McHugh, Manager 
U.S. Distribution Operations 
International Paper 

' Internationai Place 1 
; 6400 Poplar Avenue 
Memphis. TN 33197 

iOear Mr. McHugh: 

f sanieo^ntto^^^d?^^ to discuss some form of 

nrn'nL2.*"',°?^ w?h^^^SP. Y r S e S ^ H T . l " ' S o u t h e r n 
.preceding in Washington. D.C. and your r^eJn^^'hSN^^^^^^^^ "^^^S^^ 
IBNSF will provide con.patition for your t r a ^ S l ^ b u s i e s . ' " ' ' ^ ' ' ' ' ^ '̂"̂  ^̂ ^̂  

|onditoned^upl)n'j;%'Nl?rcr^^^ ^^.f^ «'-inced that cur merger 
tlransponadcn arternatives t S i l T s l ' ^ £ '^^'^ 
lUnion Paafic would serve your fadiitles al lanh^m^L ! °̂ e'̂ P'ain how 
Eoreament. However after thatmef^nr^u^ ^"'̂  Implementation of the BNSF 
I « h . out ad^tlon^ ^ n ^ o ^ r a ^ Z " ^ ; ^ ^ ^ ^ ^ '̂̂ covery ^egue^ 
| e served. I understand from talking tol !^ attomevf^hTn^°^o 1°"' ̂ '̂̂ '̂'̂ '̂ ^ 

lectly T r l Z T ^ ^ ^ ^ ^ ^ ^ r you have spoken 
P«rger and the BNSF agreement In great d«ta3 °?f °? ^'° ''"'^ '^^^^''s °^ the 
Socest. there la a poaaibility tha we might re^h a " ^"convinced. If. as you 
onvey whatever proposal f2^setttemen you h^e In mfnd t^n' 'H"^'"^ '"^^est th^.. 'you 
Borneys at Covington 4 Burling in Washfnmpn Q C TfhL ^"^"'"^^^ '° ^ur 
|ntten propose directly to me and 1 will p?cv^ S . ^ ^ ^ ^ y ' ^ r e w " ^ ' ' ^ 



merger will be of Oenefli to IP. 1 can a S you'hm 1^,'''''"''° ' ^ ' ^ 
considerailon to whatever sattlamari ofte7v;,^^l'„ ."iJ " " " ^ ""ious 
meetln, ,0 dlacu« seniemaT«Trt,™ ^ ^ K ' v ^ " prô ^̂ ^̂ ^̂ ^̂  ' «° '^'"^ ' 

Sincerely. 

CC: Paul Conley 
Mike Kelly 
Gary Kolba 
Brian McDonald 
Ken Morrill 
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.VidMtUa J. Tttpptr. MuBf in t OInctor. SouUiMit M i d 
SouiAtm Picific Tnuuponutan Cjiroany 

:490 CMTthcrtuta riikway. Suat I I J CA 30.139 

Frcay. Marc.'i OS. 1996 

Sir. Charles E. McKugh. Manager 
L'S Distnbuucn Opcrauooa 
!nier:iauonal Paper 
InicniauoD.ll Place I 
6400 Popiaj .\vetiuc 
Memphis. TN ."S197 

Dcai Charlie. 

: .im on behnif cf Mr. Don Crr.s -si response '.a your letter of ."vUrc.h rtth. 19'J6 to hin 
regarding the L"? S? merger. In sour imual piangraph >ou express concern aboui :.ne 3N'Sr '5 
eommu.T.er.i ;o prosnde eifscnvc campeiircn over 'Jie Housxcn .0 .Mempnis line. . \ i >ou .ire a>*nre. '.he 
3NSP X.'PSP .̂ greemcni 'iat you rcferrM 10 ns well as lie UP'SP merger filmg providi for the 3NSF 10 
'aia access 10 ail poin« U-at are c-jrrenily ij.-ved only by tlie L7 and S? Lhrough a number of ĉ n̂  entlonfll 
aiid effecr.vc opc.-aur.g and commeicial vehicles Lised thrauglio-i t.he rrul uulusir; including irackase 
nghts antf hauiag : ::;nts. This oieaos t.̂ î t .̂ our Pî ne BIufTand Camden. \K nulls uill eoninuc 10 e.uoy 
rvio-carrier rail c'.nipeuuon af̂ cr '-*>.e merger. This conipetuicn w.ii Jien be bct̂ vecn "Jie BNSF •system 
aed the r.rviv ro.T.ed LTSP system, both of which will Si5r.:£canil> more extensive and aSecave 
conipetitors i^tn your current S? versus UP scenario. 

I rcccail) sent you a copy of the video '.aped presentaaon of .Mr. Rob Krcbs. President of thc 
BNSF f Inicd darag a panrl diScussioQ be/ore thc Houston Tr?.nspor UOQ Club on Fcaniar>- 6th. 199(') 
wncrcm he spenxa directly to his cagerscss and commitnen: to compete for the .aew rraific that will 
become a\aiiable to his company through the terms ofthe 3NSF Agreement with the LTSP and 'r.:s 
coofidcncc in the effecuveaess of trackage nghts as a compcuuve mechanism, r.ie S-'̂ ISF already uses 
their large Memphis y-ard as iheu apermional and cai supply center for the Arkansas. Tennessee, 
.vussiisippi. and Alabama area, and the 3NSF Agreement provides for their 'ase of L?SP terminal 
fachues. either Uirough purchase or '.ease, ;o support local customers. The details of ê cactly how the 
3NSr nlans to operate tn Arkansas and ser̂ -e vour mills have yet to be vvorkcd our. however, (hĉ  wtU be 
inspecting the SSW lines in .Arkansas dun:ig the aex: month lo determine which .''aciime* they will 
require and how they will joinUy operate the lines after the merger According to the BNSF Agreement, 
thc 3NSF -^ill h.aNe until i5 days pnor lo the merga to determine whether uhey will want to serve an 
industry directly or atrough reciprocal switca. a decision vhicn will iiulucnecd by the volumes thai 
ctistoiners make rvaiiable. I am certain Oiat many of the questions which concern you will be addressee 
in uhc coming mcnuhs as the 3NSr puis together its business aad opcrauonal piâ  for .Arkansas. 

Il is the Southern Pncific s policy aot to entertain any commercial or operational considerauons 
in exchange for shipper stippon or neutrality in the LT.'SP m«ger case, and thus we aacot and are not 
interested c rest̂ r.ding 10 International Paper's .uMtation to consider a settlement of >our merger 
concerns in this manner. If. ho«e\'er. intemauciiRl Paper is contcmpUung pancg :tj Camden and ?tne 
Bluff business up for bid .î ain pendiag expirsuon of ovi cunent conuaas. *x would be pleased to submit 



ls^:!l^::! r : ^ : - ' " ' """" '^^^ " " ^ " ^ - ^ ^ ^ «n^"ons required 

M̂ n-h 1 -1,1̂ *̂  ^ ' ' ^ ""̂  ' "̂f̂ "* ^'^'"^ on Tuesday 

^ t Z t l^T'^*^^ ^ ' ' ^ D » over the Ust few > ^ and look forward to building o„ 
that for <M ftimrc. We wtll be happy .0 pronde a merger update and enienam any other questions voS 
may oave ai that tune. 

Ver>' truly yours. 

.Vick Tupper 

cc; Don 0ms 
Pete Rjckershauser 
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I- C^ilEQDUCTION 

I -My name is Roger C Pretrorr T 
, , ^ President of the economic 

consulting firm of L. E. Peabody & Associate. Inr TK r 
y <̂  Associates. Inc. The firm's offices are located at 1321 

Cameron Street, Ale.xandria, Virginia i7^^d M 
f ' " ^"^y'̂ "^" '̂" '̂̂ ns and expenence are attached 
f Appendix A to this venfied statement. 

_ M e . « . p p n . „ o „ „ „ „ „ ^^^^^^^ ^̂ ^̂ ^̂ ^ 

P.c,nc T . . p c „ a , o „ Compan, <-SP. ^ , „ . s.face T.„3p„„3„„„ Boa. (.STB-, ,„ 

p = Ooc.« r . p„,ose or . . . . . „ _ 

w,„ Have on , P . e . s „ „ , . . . .an.p„.a..o„ c o ^ p . . . , a.o eva.a.e. .e 

INSF.^ propose. ope.a,icns ove. ,,e Hous,o„-Me.p,. Corrt̂ or w.,c. co... po.e„„al„ 3e„e 

p Camden. AR and Pme Bluff. AR paper m.lls 

i 

l 

M> analysis [s based an mv rs'/iew ol lhe merEer aonlirsnrtn . 
Cc3ied Waybill Tape provded to rr.c by the ?C the^0^03 r -^rV.p^;>.ry the 1994 

BNSF responses to .nterr%arones''and the s ° ' ' " " ^ ' " ^ 
railroads (including BNSF) settlement agreeiTients between UP/SP and several ̂ vestem 

S S w C o S ' v " ^^.-^^ * Santa P. 



I I . SLRVLMARY AND FINDINGS 

Based on mv review of the UP/SP merger application as well as the workpapers and data 

submitted by UP/SP •'nd BNSF. my findings and conclusions are as follows: 

I . The UP/SP-BNSF sectlemem agreement will not provide a replacement for the rail 

competition currently realized by IP. 

2. BNSF will be at an extreme competitive disadvantage to UP/SP in the Houston-Memphis 

Corridor. 

The routings from Pine Bluff and Camden over the BNSF to IP's major gateway 

destinations will be longer than UP/SP service and the BNSF's variable cost of service 

will be higher. BN's variable costs range between per ion and per con 

higher depending upon che locrciop where IP's traffic is shipped. 

4. BNSF's compensation to UP/SP for trackage rights (3.0 to 3.48 mills per gross ton-mile) 

exceeds the UP.'SP's costs and provides a profit for the landlord (UP/SP). Trackage 

rights compensation based on cosL̂  shoulQ be set at 1.48 mills per gross ton-mile. 

Is. The adjustment mechanism for the tr .ckage nghts compensation in the UP/SP-BNSF 

settlement agreement, which based on 70% of the change in the Rail Cost .Adjustment 

Factor, excluding produaivity ("RCAFU"). exceeds the UP's and SP's actual change 

in costs and provides a fun.her windfall to UP/SP. The adjustment mechanism which 

I 
I 
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most closely tracks actual LOS: changes is the Rail Cost Adjustment Factor, including 

productivity ("RCAFA"). 

races ... an amoum ranging 6. The rates proposed by BNSF to IP exceed IP's current 

between and percent. 

7. The UP/SP merger w .' eliminate competitive routings for 207,000 tons originating at 

IP's mills in Pineville, LA; Mansfield, LA; '̂ aud, Texarkanna, TX which currently can 

originate on either UP or the Kansas City Southern Railway Company ("KCS"). The 

UP/SP merger will eliminate competitive routings on 34,000 tons originating at IP's mill 

at Bastrop, LA which is served by UP and the Arkansas. Louisiana and Mississippi 

Railroad ("ALM"). 

IP has achieved competitive lates on onented strand board from its Nacogdoches, TX 

facility due to competitive leverage which are lower than rates SP charges other shippers 

for similar moves. 

Turiock, CA, a major destination for IP paper products, is not covered by the UP/SP-

BNSF settlement agreement. Trackage rights over UP from Stockton to Turiock or 

Merced to TurlocL should be granted to BNSF. 

ilP's Gardiner mill will be impacted by the UP/SP-BNSF settlement agreement because 

iNSF's route from Eugene, Oregon to Chemult. Oregon is 317 miles longer than che 

:u'c Ovci SP's line. bNSF s variable cosis over the two routes equals per ton 

Pdd, LA is also called Bayou Pierre, LA, 
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via Portland, Oregon versus per ton over ZP's line. BNSF should be granted 

trackage nghts over SP's Eugene to Chemult line to maintain competition. 
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I I I . BNgF CANNOT REPLACE THK COVtPFTITTON AT PINE BLUFF ANP 
CyiDE^i . ARKA.̂ •SAS THAT WILI BE LOST 

AS A RESUXT OF THE LT/SP .MERGER 

Rail service to Pine Bluff, AR and Camden. AR is provided only by t.̂ e UP and SP. Tabie 

1 below summarizes th- number of tons of inbound and outbound traffic handled bv UP and SP 

'at the two location."-.i' 

Table 1 
Sur.̂ mary of Tons by Railroad 

at Pine Bluff and Camden - 1994 

Item 
(1) 

Pine Bluff 
a. Inbound 
b. Outbound 
c. Total 
d. Distributior 

Camden 
a. Inbound 
b. Outcound 
c. Total 
d. Distribution 

Source: ICC's 1994 Waybill Sample. 

Tons 
UP SP 
(2) (3) 

Total 
(4) 

[Pine Bluff shipped and received .ons in 1994 (Table 1, Line lc). Overall, 

to : of this traffic was handled by UP and percent foi SP (Table 1, Line Id). At 

3r purposes 
of thi5 analysts. I have included all traffic o/t.om Pine Bluff and Camden. 



-6-

Camden, tons were handled (Table 1. Line 2c) of which 
percent was handled by 

.. UP and percent by SP (Table I . Line 2d). 

The merger of UP and SP will eliminate competition and thus have a substantial m.pact on 

Pine Bluff and Camden shippers, in general, and on IP's traffic specifically. Based on my 

analysis, the BNSF will not be in a position to offer the same level of competition as currently 

f exists between UP and SP ,n ti.e Houston-Memphis Corndor due to its higher costs, insufficient 

faccess to traffic and operational disadvantages. 

The key to UP/SP's plan to gam approval of their proposed merger is the settlement 

|ree.ment with BNSF in which they lave attempted to address the obvious ami-competitive 

fomponents of cheir proposed merger. This section of my Verified Statemem evaluates the 

|/SP-BNSF settlement agreemem to determine if the access granted to BNSF and the trackage 

1 ^ compensation allows BNSF to be an effective competicor in the Houston-.Memphis 

prridor. 



My analysis of the potential competitiveness of BNSF in this region is discussed under the 

ollowing topics: 

A. BNSF's Skeptical View of Trackage Rights 

B. The Lack of Traffic Available to BNSF Over the Houston-Memphis Corridor 

I C. BNSF's Operations Over the Houston-Mempnis Corridor Will Be Severely Constrained 

f D. BNSF Has Nr Plan for Operations at Pine Bluff 

E. BNSF's Proposal for Camden is Unrealistic 

F. BNSF's Costs Exceed Those of UP/SP to Major iP Destinations 

.G. The Compensation for BNSF Trackage Rights is Too High 

H. Summary 

JBNSF'S SKEPTICAL VIEW 
^OF TRACKAGE RIGHTS 

[BNSF's witness Ice believes that BNSF will be an aggressive competitor in the m.arkets fo 

ch it will gain access under ti.e UP/SP-BNSF settlement agreement. He states that the terms 

Sie agreement will allow BNSF to "offer competitive pricmg, comparable to other current 

Scage rights agreements." (Ice, page 12.)^-

gronically. the most recent and notable indictm..;m of trackage rights an-angemems comes 

t̂ly from the BNSF. In a November 1995 interview by Forbes magazine, former ENSF 

lan Gerald Grinstein addressed trackage rights as follows: 

I . ice does not state that BNSF will be able to compete at the price level comparable with the level of UP 

tSP compention. 



- . a . e . g . . . a,reeme„., Orms,em adm.ned U,a. .raCa^e tt,>tts do no, necessarU, 

~ n f e , . e r e d compeucion. 

•gol track maintenance issues and dispatch 

.own track. 

Its 

ve 

issues. It is quite different from owning your 

It should be noted that this candid 

^ the settlement agreement had been signed. Thus, by BNSF's own admission, a 

proposed trackage rights solution to an otherwise 

approached with caution. 

assessment of trackage rights occurred well after 

anti-competitive merger should be 

THE LACK OF TRAFFIC 
| ; A V A I L . \ B L E T O B N S F O V E R 

' HOUSTON.VTFVTPHTS CORRmOR 

A major, and perh.ps overriding, impedimem to successful BNSF competition under the 

^ :ment is the small volume of traffic which BNSF w.ll realistically be able to capture, should 

^erger be approved.!' According to the Applicants, che anti-competitive aspects of the 

;er would be cured through the granting of trackage nghts to BNSF for 2 to I shipper 

|tions. Volume and tram frequences arc obviously importam elements in the determination 

J . viability of BNSF as a competing emity. Capnirable volume wil; be a major determina.at 

jNSF's infrastmcmral requirement:, operrtrng expenses, and most significantly, its ability 

rice compe.:itively. 

orbes, December 18, 1995, Cai Drê v Lewis Dnve the Golden Nn,! pages 60 and 64 
^discussed below, another factor weighing against successful BNSF'competit.on for traffic involves the 

of operations. 

*-'^'f¥^^^ 
-..^.it-mi 
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SP wttness Peterson's methodology ,o esnmate the amount of traffic that wou.d divert 

,is hased on "90. of each movement that was ,„ or from an e .Cus.ve B.NVSanta Pe 

1.50% Of each movement that was to or from a compe.it.ve pomt or gateway.-

j . page 292.) Movements that were to or from IIP/^P 

^ lu ur rrom ui'/bP locations not served by BNSF 

|be diverted to BNSF, The percentage dis,r,hut,o„s prov.ded hy .Mr. Peterson are ,„ade 

^nstderatton of BNSF. ah.iity to service the diverted traffic. Add.t.onaiiy. Mr. 

railed to make any adjustment ,„ reflect the capt.ve namre of any volume under contract 

These analytical defciences, if corrected, would reduce substantially Mr. Peterson's 

Of the volume of Up,sp .rafnc acmaily available to BNSF. However, even without 

lOf the defictences, and adhering ,„ Mr. Peterson's diversion formula, d.vertahle 

|umes over many trackage rights lines are substanttally below volumes required to 

^infrastrucmre investment. This is particularly true in the Houston-Memphis Corndor. 

der to determine the eligibility of traffic for BNSF transport over the Houston -

Jorridor I analyzed each_movemen: from the 1094 ICC Costed Waybill Tape 

| o r temiinatirg in the Houston and Memphis areas and/or traffic which could qualify 

ad movement over the Comdor (e.g., traffic m.oving through from Beaumom. Texas 

?ham. Alabama which could utilize the Houston-Memphis corridor). A schematic of 

| o r for the UP/SP and BNSF major lines are shown in the schematic included as 

L(RCP-i). 

raffic available tc BNSF was placed in 3 categories as depicted in Table 2 below. The 

iory refiects BNSF originated or terminated traffic winch could be rerouted to the 
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Houston-Memphis comdor ("Reroute of BNSF To Trackage Rights '). This rerouted traffic was 

determined from a manual review of the origins, destinations and interchange locations. For 

example, a movement originating on the BNSF in Tenaha, Texas for moveme.nt to Birmingham, 

Alabam. could be rerouted by BNSF over ±e Houston-Memphis comdor (instead of moving 

through Beaumont and Dallas). Howe -er. a movement onginating in Houston for movement 

t̂o Denver would not be subject to rerouting. A movemem originating in the Houston area and 

fmoving to Chicago could te routed either through Dallas or over the Houston-Memphis 

gomdor. BNSF's witness Owen, in his deposition, stated that traffic would traverse the "most 

^ffective routing" (Dep. Tr. 194). Because of the compensation level and the inherent 

|erational problems on the SP line over which the BNSF is granted trackage rights, the most 

fe:tive BNSF routing for traffic in the Houston area to the St. Louis and Chicago gateways 

Jl be routed through Dallas instead of the Houston-Memphis Corndor. In total mv rev.ew 

^ates that BNSF can divert 245,580 tons per year from BNSF lines to the Houston-Memphis 

ndor. 

The second category reflects traffic available .c BNSF from "2 tc 1" locations which can 

^eaed from UP/SP to BNSF. In order to determine the traffic eligible for diversion, I 

Jfied all traffic originating or tennmating at 2-to-l locations on che Houscon-.VIemphis 

Kr. I then separated the traffic into three groups: 

[a. Traffic where UP/SP control the originating and terminating location, 

)3 Traffic where UP/SP control the 2-to-l location and BNSF controls th'» other 
t:.-iniiial, and; 

i.'.i, 

.:y. 
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c. Traffic where UP/SP control the 2-to-l location and a carrier other than UP/SP or 
BNSF controls the other terminal. 

Traffic controlled by UP/SP at both ends of the movement was designated as not available 

to BNSF. Following Mr. Peterson's formula, I have designated 90 percent of traffic which 

[origmates or terminates from or to an exclusive BNSF location and 50 pc-cenc of traffic to or 

Ifrom a competitive location or gateway as divenible to BNSr. The results of this analysis is 

shown as "Traffic From "2-to-l Locations." In .otal, BNSF can divert 873,803 tons per year. 

r The final category involves traffic available to BNSF from non-Class 1 Railroads. The 

Ittlement agreement provides that BNSF will be allowed to interchange with any non-Class I 

[rrier which currently interchanges exclusively with UP and SP. Shortline traffic from the 

ICC Costed Waybill Tape was analyzed using the same procedures summarized for UP/SP 

jinations. The result of this analysis is shown as "Traffic from Shortlines," Based on the 

bf the efficient routes, the BNSF will divert traffic only from shortlines it has access to 

are on the route between Houston and Memphis (i.e., che Licde Rock and Westem 

ly). In total, BNSF can divert 50,940 tons per year. 

| / 

*total, I have calculated that BNSF can di' err approximately 1.2 million tons per year of 

Uong this corridor. Based on BNSF's av ;rage load (74.9 cons) and average cars per crain 

s)(?.-Table 2 calculates the number of loaded trains per day that the diverted traffic could 

5iv:r che Houscon-Memphis Corridor. The crrffic ievel results in 0.6 loaded trains per 

hi IS significantly below the four trains per day (loaded and empty) ENSF has claimed 

it! operate. 
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1 

Table 2 
Summary Of Traffic Available To BNSF 
(Houston - .Memphis Trackage Rights) 1 Item Amount 

(1) (2) 

1. Annual Tons For Traffic Available To BNSF'-' 

a. Reroute Of BNSF To Trackage Rights 245,580 

b. Traffic From "2 to 1" Locations 373,803 

c. Traffic From Shortlines • ,̂940 

d. Total 1.170,323 

2. Average Tons Per Car 74.9 

3. Average Loaded Cars Per Year 
(Lid - L2) 

15,625 

4. Average Cars Per Train 75 

5. Average Loaded Trains Per Day 
(L3 - L4 365 Days) 0.57 

u 1994 ICC Costed Waybill Tape. 1 
IBNSF'S OPERATIONS OVER THE 

I O U S T O N - M E M P H I S CORRIDOR 
twUA. BE SEVERELY CONSTRAINED 

kThe UP/SP Operating Plan, which is summarized in Volume 3 ofthe Application, contains 

^oximately 434 pages of detailed operational descriptions, operating statistics and maps, 

pugh the Operating Plan is not all-inclusive and, cf necessity, relies upon some estimated 

?it provides a competent and relatively complete projection of the consolidated operations 

ând SP in che evem that tne subject merger succeeds. Furthermore. UP/SP have provided 

' rl-
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chousands of pages of wo.-kpapers to support the operacing plan. However, notably lacking in 

the UP/SP Operating Plan is any semblance of a detailed description and rationale i f projected 

BNSF operations over the 3,800 miles of track over which BNSF will theoretically provide 

competitiv> service under the settlement agreement. In other words, UP/SP understands how 

(.the merger of UP/SP will affect its own operations (including the impact on employment, cycle 

;time, dispatching, etc.), but not the operations of the BNSF. 

Although occasional mentions of BNSF operations appear in the verified statements, exhibits 

md workpapers, these references are usually limited to discussions of reciprocal benefits vhich 

Ke BNSF trackage rights operations provide, rather than detailed explanations of how such 

aerations will be conducted. The only supplemental data regarding how BNSF operations 

;uld be conducted over UP/SP lines is ci stained in BN/Santa Fe's Comments on the Primary 

Iplication. filed December 29, 1995, approximately one month after the Primary Application 

ifiled. BNSF Witness Neal D. Owen endeavor-- to provide a description of BNSF's 

jjposed customer service and train operations in '"onnection with" the merger Application 

l i 

ên, page 2). Mr. Owen's testimony concedes that "a formal traffic smdy was not performed 

lie service plaiining" outlined in his statement (Owen, page 3). He further states that "This 

ition reflects my judgments based on my research and on site visits, together with input 

tperienced BN/Santa Fe traffic and operating officers" (Owen, page 3).-

[.balance of Mr. Owen's statement provides a limited description of anticipated BNSF 

over six primary trackage rights access and purchased operating routes included in 

anse to ipterrogatories, BNSF stated that they did not conduct any study of operations. 
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the settlement agieement. While this description may provide a useful general summary of 

projected BNSF trackage rights operations, neither it, nor any other source provided by the 

railroads, has developed a detailed operating plan tha, would enable the STB to assess the 

feasibility of the trackage rights operatior. and. therefore, assess the viability of BNSF as a 

competitive replacement over the Houston-Memphis Comdor. 

^ BNSF's lack of a detailed operating plan to operate over the Houston-Memphis Corridor 

:̂ comes more significant in view of three imporant issues which will unpact BNSF's ability to 

=ra,e efficiently over the Houston-Memphis corrtdor. First, the UP/SP plans to operate the 

^line almost exclusively in a southbound direction, wnich given that a long stretch of track 

p.gnaled C'dark "), will cause no.xhbound BNSF trains to he at a disadvantage. Second, the 

| F will no, have trackage rights through Shreveport. LA. Moreover, even if such rights are 

|ned. the BNSF train, will be subject to the comrol of the KCS, which is not obligated to 

| i e the BNSF with equal dispatch. Finally, the BNSF will no. have storage facilities in the 

/Louisiana area to support the chemicals industry. Each is discussed below. 

Directional 
Flow Prr^hlpm 

I UP/SP operation plan for the Houston-Memphis Comdor calls for trains on the UP line 

| t e nonhbound and trains over the SP line to operate southbound (UP/SP, Application, 

l̂ ^page 43). The flow of traffic is shown in Exhibit_(RCP-l). According to uP/SP's 

|King a.nd Ongenh, this configuration "suits the operation and suits the terrain and suits 

"S facilities inucii 'octier, •. ^uep. Tr. 508). Applicants decision to operate this way. 
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according to Mr. Ongerth, is "what I would call a no-brainer . " (Dep. Tr. 509). This mode 

of operation is intended to free-up capacity on both railroads. UP/SP reaches the conclusion that 

'...even with BN/Santa Fe's diversions of traffic from UP/SP as the result of our senlement, 

neither the UP routes nor the SP routes could separately handle the traffic of both roads." 

(Operating Plan, Page 42). 

^ BNSF trackage rights traffic will use the current SP route for both north and southbound 

novements. Therefore, the directional operation would result in the northbound loads traveling 

igainst the combined southbound volume of UP/SP craffie. Although the settlement agreement 

xes that train dispatching and resulting train superiority will favor neither UP/SP nor BNSF 

iffic, any traffic (whether UP/SP or BNSF) will be disadvantaged when moving against che 

jdominant oirfctional movements. Moreover, it appears that che Applicancs' decision co run 

ectionally southbou.-id on the SP was made after the UP/SP-BNSF setdement agreement was 

fotiated. Thus, the BNSF agreed to and accepted the concept of "equal dispatch" withouc the 

/ledge that it would be running against the flow of traffic. (Ice, Dep. Tr. 16.) 

fcompourding the directional flow problem is the fact that the current SP line between 

on and Shreveport is largely dark (unsignaled) and has long intervals between sidings, 

in us comments dated December 29, 1995, does not address the impact on its transit time 

blems with switching caused by operating against the flow of UP/SP traffic. UP/SP's 

;s King and Ongerth have recognized the prob'ems when operating bi-directionally on 

ton-Shreveport line (nicknamed the "Rabbit"), stating that: 

I 
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^ r ' s S ) ' : ^ ? , ^ ; ; ^ ; ^ ; ; ; ; ! ' ^ ^ '̂̂ -gs (many ranging from 

If it could be used in'onrd e c L f '^^^ 
behind another, at stead sp ed nd L s r " " ' 1 continuously, one 
converted into a high-caoac^rnn/ K '' '^"^ unimproved line could be 
other .mprovementf hat'w uid be ^ ^ ^ 7 ? " 
enhance this ime's canac.tv n- ^ independent SP were to seek to 
routing of hazardous material ^.'"'^^'^"^'/^"^'"g - i ' l also significantly increase th 
protected line." (KingTongl:X"4^^^^^ ^"'^ °" 

in addition. BNSF has claimed that it will station crew change locations at Shreveport and 

p Bluff Because of the distance and train interference, ,t ,s u^ikely that BNSF can operate 

- e e n Houston and Shrevepon with o.y one crew l . .p . sp , operating plan, che tra.it 

| e between Shrevepon and Houston equalled 32 hours for .ains operating southbound 

peratmg Plan, Volume 3, page 358). Therefore, based on the maximum hours of service laws 

| 2 hours, BNSF w.U need, at a mmimum, at least two additional crew change locations 

|een Houston and Shreveport in order to handle traffic over 'he trackage rights 

1-
[2. KCS' Control of 

Shreveport Will Make 
I "Equal Dispatch" Djffirnit 

It is a well known fact that KCS has mounted strenuous opposition the UP/SP merger 

J d the attendam settlement agreement. The SP ,s dependent upon trackage nghts over 

fcs lines at Shreveport. LA (̂ •olume 3, page 292). Without them, there is a break in the 

Jine. These KCS trackage rights agreements, however, do not transfer to BNSF. The 

I'SP Operating Plan and testimony of Mr. Owen assume chac the STB will grant trackage 

|ts through the Shrevep-rt yard at a compensation level which will keep BNSF 

|petitive. Yet, even if they did, the BNSF would still be subject to instructions which 
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gram the KCS yard dispatching control over BNSF trams attempting to traverse the KCS 

yard. Thus, wheher ^ not the BNSF is emitled to equal dispatch under the setdement 

agreemenc, che KCS controls the dispatching and -:as no obligation to implement that 

requirement. 

3. BNSF Lack of Adequate 
Storage Facilitie.s 

The storage of commodities for the chemical and plastics industry is integral to the 

transportation and marketing of these products. Without adequate infrastrucmre in the Houston 

|rea, BNSF will not be able to attract tonnage to move over the Houston-Memphis Corridor. 

p/SP Witness Richard B. Peterson acknowledges the importance of storage with his statement 

hat: 

"Shippers of some bulk conrmiodities such as plastic pellets often need in-transii storage 
of th°' product in shipper-owned railcars on railroad yard tracks. Storage in transit 
("SIT") allo-vvs plants to be run at capacity and product to be readily available for 

I prompt movement to various end markets as product price and demand change. The 
UP/SP merger will make new SIT yard capacity available at UP's Amelia Ya'rd (near 
Beaumont) and in St. Louis, which will importantly increase the competitiveness ofthe 
merged system or these commodities. Also UP's more extensive Gulf Coast SIT 

I capabilities will be made available to SP shippers." (Application, Vol 2 Peterson 
rPage 65) 

' r 

lUP/SP Witness Robert D. Willig further validate che crucial .ole of storage with the 

Jwing statement; 

^Storage for plastics represents another major dimension of nonprice competition 
jbetween railroads as plastics generally move fr .n production directly to rail cars, and 

often sold while they are in storage in railcar .̂" (Applicatior Vol.2, Willig Page 
19) 

'vm 
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f Although stated for entirely d ferem reasons, this ponion of Dr. Willig's testimony puts 

1̂  a f .ne point on the importance of storage capacity in the determination of the relative viability 

of carriers competing for chemicah traffic. Again, as is the case with other facets of operations, 

the Applicants have analyzed UP/SP's capabilities with respect to storage capacity while 

.disregarding the storage capabilities of BNSF. BNSF does not have the storage capacity chac is 

:available co UP/^P. While the UP/SP have the massive Dayton yard for storage, BNSF would 

lave to rely on the yard at Teague, Texas. BNSF's witness Owen, in his deposition, discussed 

NT's capabilities to utilize the Teague yard for chemicals traffic (Dep. Tr. 191-193). 

:c-vvever, as noted by Mr. Owen, the Teague yard is "a little over IOO miles nonh of Houston" 

tp "IT. 193). This will hinder BNSF's ability to compete with UP/SP for the chemicals and 

ies traffic in the Houston area. 

BNSF HAS NO PLAiNS 
FOR OPERATIONS 
AT PINE BLUTF 

Several witnesses for UP/SP and BNSF have addressed service at Pine Bluff and (̂ amden. 

'strucaire of UP/SP's operating plan and BNSF's limited comments cast doubt on BNSF's 

to provide efficient service to IP at Pine Bluff 

["he Pine Bluff yard is SP's primary classification yard on the Houston-Memphis Corridor 

Operating Plan, page 192). After the merger, the Pine Bluff yard will be responsible 

:king southbound traffr and northbound trains will be blocked at North Little Rock, AR. 

.̂projects that an additional 233 cars per day will r j switched at Pine Bluff (UP/SP 
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switched at Pine Bluff (UP/9P n 
(UP/SP Operating Plan, page 375). Additionally UP/SP's w,i 

King and Ongerth have stated that the Pine Bluff H ^ —esses 
Pme Bluff yard wUi benefit from being operated as . 

;:̂:r'---------••-""-̂..asasouthboudr. 
* - P - r .hesecha„gesmopera.ionsw,llp.sentscvereopera,mgdif„cal.iesforBNSF 

Pine Blufffacili,iesduetoaddedcongestion,..nddifferc..ces.„.eoperatmg now, 
fse UP/SP's classification yard for local industry work Li.Me p i . 

' "" ' ' taulage traffic and other 
f terminal work as may be necessary- (Owen paee 2 n M„ 
I • ^° ^P«'n= description or the handling 

l i a b l e for Pine Bluff service. Mr. Owen states tha. . is problem is a 'detail that has to be 

| t . = d out in an implementing agreement for our work in Pine Bluff" <Dep. Tr ,60, The 

-^SF has not shown that it wil, be an effective competitor for ,P traffic because of the lack of 

|.ls Of the facilities to be used by BNSF and an e,p,ana,ion of how BNSF wi„ operate at Pine 

ff 

inally, the intra-plant switching at the IP facilities is per 

|cess the UP or SP yard. BVSF has not identified how 

dependent switching operation. In fact, BNSF 

fonr.ed by a third party who does 

services will be coordinated with 

âs not shown that it can even access the 

^Hzed to place IP's cars. To the contrary, ,t appears that BNSF w,;, not provide any 

=rvice, but will instead rely on UP/SP to block and set out cars for BNSF (Owen. Dep. 

E:156). Under such a scenano, IP's service from the BNSF will be essemially subject 

^ntrol of the UP/SP, thus resembling a haulage situation. 
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E. BNSF'S PROPOSAL FOR 
OPERATIONS AT CAMDEN 
IS UNRFAr .T<;TTr 

The Camden yard .uppons local switching and interchange between UP and SP and a "five-

day road switcher works out ofthe yard serving local industries," (Operating Plan, page 193). 

|After the merger, UP/SP will reconfigure the operacions at Camden but will maintain the 

"assigmnent of four four-axle road switcher locomotives" for local service (UP/SP operating 

[plan, page 194). Thus, IP's Camden mill will still receive the necessary local switching from 

Rjp/sp. 

i. 
However, BNSF will not have local switching at Camden. According to BNSF's v-itness 

wen, BNSF will serve shippers with through train service to and from Memphis, St. Louis and 

|uston (Owen, page 20). This type of service suffers three problems. First, IP's fac.lity is 

on the SP main line and, thus, BNSF will have to divert its trains to pickup/set-out IP cars, 

is not as efficient as operations from local switchers. Second, BNSF's use of through tiain 

Ice will slow down BNSF through trains, thus hindering BNSF's efficiency for all customer: 

le Houston-Memphis Con-idor. The BNSF through train will occupy the main line (which 

IP claims will handle 24 trains per day), while the locomotive power performs the switching 

- Third, the track and tp's facilities has curves which prohibit six-axle locomotives from 

|ing on the track; therefore, in order for BNSF to serve Camden, BNSF through trains 

fee the less powerful four-axle locomotives. 

SSF's COSTS EXCFED 
OSE OF THE LT/SP TO 
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In order to eva,ua,e ,he viahi,i,y of BNSF . 

Bluff and Camden facil,„es , h 7 ^ " " " ^ ^ " ^ " ^ * 

.ave developed ,h . I ^ ' ^ " ' ^ ^^"^ ^ ^ S.n.,nca„y. , 
r variable costs over the RWQC 

'•ô te (includma trart;,^^ ^ s 
variable costs over the UP . ^ '"^ 
J the UP route for the following points: 

i • San Jose, CA 
2- Turiock, CA-
3- El Paso, TX 

San Antonio, TX 
5. Brownsville. TX 
6. Waco, TX 

Carrcllton, TX 
I Q' M • ^"-y"' interchange) 
p . New Orleans (interchange) 

- "Ch .ocation. , have developed the vafable costs following the procedure u.ili.d by 

/ — ™ - Preceding. The variable costs are based on 

l r - - - - — y utili.ed by ,P 
p . O . f „ o t ho. car. The average load, for , P ' s , r a f f , c e . a l s . . , ^ 

I Bluff and 63.3 tons per car from Camden. Empty return is h . 
f '5 f'̂ sed on system average 
I " .0. .,.ipped bo.cars for BNSF and I . , for OP, The rare weight e,ua,s the 

1^ average value of 3.4 tons. The trackage rights payment equals 3., mills per gross ton-

tf". all scgmenu where BNSF operates over UP/SP. 

service to this major IP 
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In nearly eve^, instance, ,he BNSF rou,e ,s more circuitous than the UP rou. » , 

handle IP's traffic. The mileage for each route and railroad is shown in Exh,bit_(RCP.2). 

Based on the inputs discussed above. I have developed the variable costs fo. each 

-vement. The details regarding BNSF's va-.hle costs for each move from Pine Bluff over 

BNSF are shown in Exhibi._(RCP.3,. The details of UP's variab,.- costs for each 

jnovemen, from Pine Bluff are shown in Exh,b,t_,RCP.4,, Table 3 u-low summari.es the 

|ariable cost per ton for BNSF and UP from Pint Bluff. 

iBNSF route to Bro' nsvtlic is-slightly shoner than UP's route. 

'lift' 



Table 3 
Comparison of BNSF 

and UP Variable Costs-4095 
(Pine BlufO 

Variable Cost Per Ton 
Destination/ Interchanee 

(1) 

Destinations 
1. San Jose, CA 
2. Turiock, CA 

El Paso, TX 
San Antonio. TX 
Brownsville, TX 
Waco, TX 
Carrollton. TX 

BNSF 
(2) 

UP 
(3) 

Difference '̂ 
(4) 

4. 
5. 
6. 
7. 

Interchange 
8. St. Louis, MO 
9. New Orleans, LA 

Column (2) minus Column (3). 

j The variable costs for movements by BNSF from IP's Pine Bluff facility to the major 

and interchanges exceed those of UP by amounts ranging from per ton and 
iirations 

per ton. 

[he variable -:osts for movements from Camden are shown in Exhibit_(RCP-5) for BNSF 

pchibit (RCP-C, for UP. Table 4 below summarizes the variable costs for IP's movements 

iCamden. 
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Table 4 
Comparison of BNSF 

and UP Variable Cnst<-4no< 
(Camden) 

Destination/Tnrprrhanp,,. 
(1) 

Destinations 
1. San Jose. CA 

Turiock, CA 
El Paso. TX 
San Antonio. TX 
Brownsville. TX 
Waco, TX 
Carrollton. TX 

3. 
4, 
5. 
6. 

Interchange 
8. St. Louis, MO 
9. New Orleans, LA 

Column (2) minus Column (3). 

Variable Cost Per Ton 
BNSF 

(2) 
UP 
(-) 

Difference-
(4) 

The BNSF' variable costs from IP's Camden facility e.xceed the variable costs of UP by 

l̂ unts ranging between per ton and per ton. 

i-The minimum rate level equals the railroads variable costs. Even if BNSF and UP/SP were 

3mpete vigorously, the UP/SP will i.ave little incemive to offer rates below the level that the 

cost railroad (i.e, BNSF) can offer. Thus the potential exists for rate increases to IP 

lly because of the cost structure of BNSF. 

1 
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° ' I!,'^,,c?^'PE^'SAT^ON FOR BNSF 
IBALKAe^RlGIlTS IS TOO Hir.H 

In the even, tha, the UP/SP merger is consummated, the access provided to the BNSF is 

.mended to do no more than remrn shippers to th. pre-merger competitive status. The UP/SP 

- has acknowledged that the trackage rights compensation was meant to "piace both carriers on 

.•a level playing field" (Rebensdorf. page 301). Therefore, compensation to ,he merged UP/SP 

_ entity should be limited to ,he reimbursemen, of UP/SP's costs, including a renirn on investment 

ibased on the current cost of capital.^' The use of cosfbased trackage r,gh,s paymen,s is 

feommon in ,he railroad industry. Also, the proper adjusunent mechanism for .he compensation 

| ou ld be based on actual cost changes or a method that approximates, as closely as possible, 

Se cost changes. 

1 conclude that the trackage rights compensation to be paid by BNSF ,s too high. My 

Slysis is discussed below under the following topics: 

Compensation in the UP/SP-BNSF Agreement 

[2. Adjustment Mechanism 

|1 . Compensation in the 
I LT/SP-BNSF Agreement 

level of the trackage rights compensation included in the UP/SP agreement with BNSF 

ICS a substamial profit to UP/SP when the BNSF utilizes the UP/SP's line segments. For 

ŝes of this analysis, profit refers to compensation in excess of UP/SP's operating costs, 

;'nstancc. •.•..here the BtNSF will utilize haulage services, those charges should also be based on variable 
R̂ oi service (including return based on the current cost of capital). The UP/SP-BNSF settlement 
'wment does not sp'icify the levfi of charges for haulage service. 



-26-

i ' - - - . " - ^ provides UP/SP ; : '̂ 

compensation level stated m the UP/SP-BN.F settle ""'"^ 

, problems created by UP's and SP'- . • • " ^^'^^ 
. .. decision to merge. 

order to avoid providing UP/SPa monopoly rent variabl 

—-deprecat ion Of the railroads'assets Th ^ " ' " " " ^ ' ^ " ' S ^ - ' 

r " - p-ediig a!rzir d7"'̂  " 
.-e.ed to fourth ,u,rter ,99s (-4095, 

f , ^ ^ "̂ Ŝe a.nd price level, T , 
b> reflect a maximum charge because the variable " ''"' 

- - - - a s o n e Ofthe b e „ e . o f : : : r ^ ° " ° ' - ' " ^ = - ^ 

I Trackage rights compensation in the UP/SP-BNSF , 

hpergross.on.mi,e.Thepaymentre.c.a o;r^^^^ 
K - - - - - . ^ a , s o a p p , i c a b , e , o g r o s s t o n ; " ^ ' ' " " ' " - ' " ^ - ' ^ 
f-ant , B N : F , Table 5 belo " 
I )• Table 5 below summarizes the compensation in the UP/SP B.SP 
pment.i^ "̂ /̂̂ H-SNSF setrlemem 

ggreement aiso provides UP/SP trarir 

< i variaoie costs. 
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Table 5 
Summary of BNSF 

(Mills Per Gross Ton-Mile) 

Traffic 

Line Seament 
Keddie-

Siockton/ All 
Richmond Other 

(1) (2) (3) 

Intermodal 3.48 3.10 

Carload 3.48 3.10 

Bulk (67 Cars or move 
of One Commodity) 3.00 3.00 

Based on data provided '̂ y UP/SP as part of its application. I have developed the 

Compensation level which covers the UP/SP's costs incurred (including a return on investment), 

detailed procedures developing the vanable costs caused by BNSF runmng over UP/SP's 

|cks are shown on Exhibit_(RCP-7). Because the costs are generated on a gross ton-mile 

s. the costs are equal for all line segments and train sizes. Table 6 below summarizes the 

L g e rights charge restated to reflect UP/SP's costs incurred: 
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Table 6 
Surmnary of BNSF Trackage Rights 

Charges Based on Costs - 4095 
(Mills Per Gross Ton-Mile) 

Traffic 
(I) 

1. Intennodal 

2. Ca-load 

3. Bulk (67 Cars or move 
of One Commodity) 

Source: E.ithibit_,RCP-7), 

Line Segment 
Keddie-

Stocktorj 
Ricljnond 

(2) 

1.48 

1.48 

1.48 

All 
Other 
(3) 

1.48 

1.48 

1.48 

I Based on the costs incurred by UP/SP. the proper level of the trackage rights payment 

Muld be equal to 1.48 mills per gross ton-mile. 

t2. Adjustment 
Mechanism 

RThe UP/SP agreement with BNSF provides for fiimre adjustment to the trackage n.̂ 'hts 

kges. The agreement calls for charges to be adjusted based on a price index reflecting 70 

Ent of the change in the STB's Rail Cost Adjustment Factor, excluding productivity ("70% 

'U"), UP's witness Rebensdorf claims that "the 70% factor shares some productivity gains 

3N/Santa Fe..." (Rebensdorf, page 308). 
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The use of 70% RCAFU to adjust trackage rights charges wil! increase the UP/SP profits 

over time because the charges are based on a price index, not a cost index. The difference in 

the two indexes is productivity. The UP/SP will not be "sharing" productivity, but instead, will 

tbe increasing profits. 

The Interstate Commerce Conmiission ("ICC") recognized in Ex Parte 290 (Sub-No. 4), 

Railroad Cost Recovery Procedures - Productivity Adiustment that productivity must be part of 

le index to adjust rates and charges if cost changes are to be recognized. Specifically the ICC 

itated: 

We will implement this decision by use of two indices, the RCAF (Unadjusted), an 
index reflecting input prices which will continue to be filed by the AAR, and the RCAF 
(Adjusted), an index that reflects output (productivity-adjusted) costs. 5 I.C.C.2d 
434,437 

The ICC's decision recognized the shippers view on productivity which the ICC summarized 

IfoUows: 

These shippers argue that, even during the periods when wages or material prices have 
been rising, their rise has been moderated or offset by increasing productivity, and that 
by ignoring the productivity gains, the present input index allows rates to rise faster 
than th? acoial cost of providing service. (Decision served November 17, 1988, 
Utipri'itcd). 

I To demonstrate how an adjustment mechanism based on 70% RCAFU will overstate cost 

iges, I have compared the cumulative change in 70% RCAFU with UP and SP's acaial costs 

fees for the 1990-1994 time period.-̂ ' In addition. I have compared the acmal cost changes 

e cost changes measured here reflect tbe same components shown in Exhibit (RCP-7), i.e., the below 
le-whcel costs. 
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to the change ,n the ICC's Rail Cost Adjustment Factor, including productivity ("RCAFA") over 

the same 1990-1994 time period. 

The changes in th« indexes and cost are shown in Exhibit_(RCP-8) and summarized in 

Table 7 below; 

r Table 7 
Comparison of Change In 

70% RCAFU and RCAFA With 
UP/SP Actual Cost Changes - 1990-1994 

Item 
(1) 

1. 70% RCAFU 

2. RCAFA 

3. Acmal Cobt Change 
Per Gross Ton-Mile 
a. UP 
b. SP 

Cumulative 
Percent 
Change 

(2) 

I 

I Over the 1990 t jough 1994 time period, 70% RCAFU increased percent (Table 7, Line 

T̂he RCAFA decreased percent over the 1990 through 1994 time period (Table 7, Line 

.̂Finally; the UP's and SP's cost per gross ton-mile decreased percent and percent, 

:tively (Table 7, Line 3). The annual changes in these indexes and UP/SP's costs are 

iically depicted in Exhibit_(RCP-9). 
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The only proper measure of the level of the trackage lights compensation is the variable cost 

of service. The proper measure for the adjustment mechamsm is cost changes. The adjustment 

mechanism applicable to the UP/SP-BNSF settlement agreement, which is calculated annually. 

[should be based on the change in costs following the procedures shown in Exhibit (RCP-7). 

|The adjustment should reflect a 1-year lag so that the 1997 adjustment would be based on the 

[change in costs between 1995 and 1996. Alternatively, if acmal costs are not used, then the 

djustment should be based on the changes in the RCAFA. 

The recognition of acmal cost changes iî  not uncommon to trrcKage rights agreements and, 

fact, is reflected in the UP/SP-BNSF agreement. Section 12 of the agreement provides that 

ê parties can "reviev/ the operations of the adjusunent mechanism and renegotiate ..s 

jplication every fifth year." The UP/SP and BNSF agreed that the restated trackage rights 

Jarges reflect the same "relationship t; operating costs as upon execution" of the agreement, 

[m.y opinion, this further shows mat cost changes are the proper measure of the adjustment 

fichanism, not price index changes. 

SUMMARY 
I . 

As shown above, BNSF cannot be an effective competitor at Pine Bluff and Camden for 

rai reasons. First, BNSF does not have enough traffic available to opeiaie efficienii;-. 

Rd. BNSF will not have the necessary operations in place to provide the line haui and 

ling services. Next. BNSF's variable costs are consistently higher than UP's cost of 
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rvice. Finally, the tracKage rights compensation paid by BNSF will serve to provide an 

rreasmg level of profit to UP/SP thus funher decreasing the ability of BNSF to compete. 

i 
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BNSF RATE OFFFR.S ARF NOT COMPETITR^ WITH IP'S CL-RRENT RATFS 

IP has met with BNSF to discuss BNSF's ability to serve IP's Pine Bluff and Camden 

[facilities. The BNSF has responded with rate offers to selected distinations. The BNSF 

fprovided rates for single line service and joint line movements to destinations on Conrail 

"CRC"). Norfolk Southern Corporation ("NS") and CSXT Transportation. Inc. ("CSXT"). I 

have compared BNSF's offer to IP's current rates for outbound paper products to determine if 

3NSF can be as effective a competitor as the UP and SP My analysis in shown in 

•xhibit (RCP-10) and summarized in Table 8 below: 

Table 8 
Comparison of BNSF Rate 

Offer to Rates Currently F..id Bv IP 

Current Origin 
Railroad 

(1) 

.Single Line (BNSF Direct) 
1. Pine Bluff 
2. Camden 

Joint Line 
3. Pine Bluff 
4. Camden 

Source: Exhibit_(RCP-10). 
'-' Column (3) minus Column (2). 

Rates Per Car 
Current 

Rate 
(2) 

BNSF 
Offer 

(3) 
Difference-' 

(4) 

fhe BNSF offers are much higher than IP's current r?'es. For Pine Bluff movement, the 

rate offer equals , per carload for service to BNSF destination and per 
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carload for rates utilizing joint line service with NS, CSX or CRC Tne current rates to BNSF 

destinations equal per carload while the cun-ent rates for service with NS, CSX and CRC 

equal per carload. For IP's Camden mill, the BNSF has offered rates to BNSF 

. destinations equalling per carload while movements involving NS, CSX and CRC equal 

I per carload. The current rates on outbound paper products from Camden equal 
I 
A per carload to BNSF destinations and per carload for moves to NS, CSX and CRC 

l̂ 'Jocations. The BNSF offer ranges between percent and percent higher than the current 

vJP/SP rates. This funher shows that BNSF cannot replace the competition that currently exists 

. Pine Bluff and Camiden. 

1^ 

••2^;) 
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^ THE MFRCER WILL NTGATrVFT V IMPACT COMPETITION 
AT OTHER IP F.ACILITDES 

The UP/SP merger will have a direct impact on several additional IP facilities even though 

t̂hosc facilities are not "2-to-r' stations (i.e., served by both UP and SP). My analysis of the 

[impact on other facilities is discussed under the following topics. 

A. KCS Served Facilities 

B. Bastrop Facility 

C. Nacogdoches Facility 

D. Turiock Facility 

E. Gardiner Facility 

L KCS SERVED 
FACILITIES 

IP has three facilities that are jointly served by UP and the Kansas City Southern Railway 

^mpany ("KCS"). The three facilities are located at Pineville- and Mansfield, Louisiana-

Jd Texarkanna, Texas. 

Outbound product moves from these facilities in local and interline service. The SP is an 

Iportant carrier at the 3 locations for terminating traffic and providing overhead access to 

Stern gateways. After the UP/SP merger. KCS will lose the independent service to IP from 

Stthus reducing competitive alternatives. I have identified, from the 1994 Waybill Tape, the 

fcThe UP's sration which serves IP's facility is .Mexandria. LA. 
fMansfield is also known as Bayou Pierre, Louisiana. 
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summarized in Table 9 below the tomuge that utilizes the 
SP as a delivering or overhead 

earner. 

Table 9 
Summary of Tons Handled By SP 

From IP's KCS Served F.riiif.c n̂n̂  

Facility 
(1) 

1. PineviUe, LA 
2. Mansfield, LA 
3. Texarkanna. TX 
4. Total 

Tons 
KCS 

Onginated 
(2) 

SP 
Handled 

(3) 

Percent 
SP 
(4) 

f IP's three UP/KCS seryed facilities originated 

f.g.nations. tons were handled by SP either to destination or as an cverliead carrier. 

3r. the three facilities, the percentage of KCS traffic .handled by SP 

[percent. Overall, SP handled percem of the traffic. 

ranged from percent to 

The par:ies have recognized that locations other than "2-to-r' points served by UP and SP 

I be effected by the merger. The rights granted to BNSF in the 1-5 Corridor, which allows 

|F,.ccess to California w-Jiout involving the SP or UP is such a recognition. Specifically, 

rding the 1-5 Corridor, BNSF's witness Lawrence states that without the UP/SP-BNSF 

W r t agreement "the UP/SP merger would effectively reduce railroad competition in the 

Jomior floHLtwo carriers to one iLawrence, pages 1-9). (emphasis added) 
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The recognition of the impact of the UP/SP merger on the traffic flowing over a corridor 

is appropriate. The data on IP's traffic flow shows that the merger will have an anti-competitive 

effect in the corridors utilizing joint KCS/SP movements because of the reduction of KCS' 

ability to compete with the merged UP/SP 

B. BASTROP 
FACILITY 

A competitive problem exists on IP's Bastrop, Louisiana facility which is comparable to the 

problem IP experiences at its plants jointly served by KCS and UP. The Bastrop facility is 

ŝerved by the UP and the Arkansas, Louisiana and Mississippi Railroad Company ("ALM"). 

Based on 1994 costed Waybill data, the ALM originated tons from the Bastrop 

iiii. Of the total tons originated by ALM, tons were handled by the SP ( percem of 

Slitraffic). For 1994, the UP did not originate any tonnage handled by SP. Like the situation 

lthe KCS/UP facilities, the Bastrop mill will also lose competiive alternatives because of the 

'/SP merger. 

NACOGDOCHES 
rFACTTITY 

IP's facility at Nacogdoches, Texas .s solely served by SP. This facility produces orietited 

Ind board (STCC 24996). However, as discussed in the accompanying statemem of Mr. 

L h , IP is able to negotiate favorable rates from Nacogdoches because of IP's competitive 

ktion at other locations 
(e.g., Pine Bluff). Based on the 1994 Waybill Tape, I have analyzed 

'•'I'l 
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tlie rates from Nacogdoches to California, Arizona and Texas to determine if IP rates, on a ton-

mile basis, are lower than other SP rates to comparable destinations. The results of my analysis 

are summarized in Table 10 below. 
.1 

Table 10 
Comparison of IP's Rates From 

Nacogdoches With Comparable SP Rates - 1994 
ŜTCC 24996) 

Mills Per Ton-Mile 

Destination State 
(1) 

IP's Rates From 
Nacogdoches, TX 

(2) 

Other 
SP Rates 

(3) 

Percent 
Difference '̂ 

(4) 

1. California 
2. Arizona 
3. Texas 

N/A = Not available. 
' Column (3) - Column (2). 
'-• From Portlano. Oregon. 
5' From El Paso, Te.'̂ as. 

IP's rates from Nacogdoches, Texas range between mills per ton-mile and mills 

fer ton-mile. SP rates from other origins to the same states served by Nacogdoches, Texas 

Snge between mills and 

le Nacogdoches rates. 

mills, or between percent and percent higher than 

After, the merger of the UP and SP, IP's leverage at Nacogdoches, Texas will be decreased 

tcause, as stated above, the BNSF will not be competitive with the UP/SP in the Houston-

Imphis Conridoi, generally aad aC Pir.e Bluff-;.d Camden, specif:-;3lly 
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D. TURLOCK 
EACOJTY 

IP ships a signiricant 

;UP/SP-BNSF settlemem 
amoum of traffic to Turiock, California. Turiock 

agreemem but the basis ofthe service is 
IS named in the 

should be granted trackage rights to Turiock 
not discussed. The BNSF 

from either Stockton or Merced, California. 

:on 

GARDINER 
FACILITY 

rPcperatesaracili,mOar.iner.Oregononabrancho«therai,lineo.heCen.ia,Ore.o„ 

. ^" -™ - is interchange. „i. s L 

pcne. Oregon even though both BN an. SP serve the Eugene .artl. M par. of the Ump. 

|NSF settlement agreement, UP,SP and BNSF have reached a marketing agree.men, fr. ^e 

j - corridor for trafHc moving between the PaciHc Nonhwest and California which in part 

provides that B..SP allow .P,SP traCage rights over .he Bend. Orege.i to Chemul, 

Jreson line segment..- As noted b, BNSF's witness Uwrence. without the terms in the 

.̂..ement agreement, the UP/SP merger would effective, reduce railroad competition in the 

f corridor from two carriers to one- <Uwre„ce, page 1-9). However, while the ,-5 Corridor 

|reement provides substantia, competitive benefits to num.erous mills ,n the Pacific Northwest, 

•s facility because of its location will not be able to avail itself of ,hl, 
lu avail iiseit of this new competitive 

|nvironmem. The problem is due to the BNSF routing versus the SP routing. 

^ f r o m the COPR. the BNSF would have ,„ route IP's iraffic from Eugene. Oregon north 

St.- -lil p.,cl,as= ihis r.i, l,„. b=»,e„ B,=bi?. Califonua M K M . , cacnt... ' 



-40-

to Portland, then east to Oreann T r 
Oregon T^nk Jet and then south to Chemult. The total mileage from 

Hugene .0 Chemul. over the BNSF e,uals . 3 . . miles The SP route from Eugene to Chemul. 

- 3 miles. ,n order to quantify the impact of this circuitous routing, , have costed the 

^BNSF over routes Allowing ,„e same procedures identified m Section ,„ above For the 

I movement over the <?P iin*. T 

..as shown in the UP/SP-BNSF settlement agreement H' The rr.fr 
.-.reement.- The traffic moves in equipped boxcars 

.with an average load of 72.8 tons/car Tahî ^ 11 h-u 

I • ^^^'^ b^'o^ summarizes the BNSF's variable 

|ver both routes. The details are shown in Exhibu_(RCP-lO). 

costs 

Table 11 
Summary of BNSF Variable Costs 
From EiigPne to rh«»m..if „ ^^r^^ 

Route 
(1) 

1. BNSF (through Ponland) 

2. BNSF (utilizing trackage 
rights over SP) 

Miles 
(2) 

438.6 

121.3 

Variable 
Cost Per Ton 

(3) 

The BNSF variable costs from Fugene to Chemult over BNSF 
ines equal 

^BNSF obtains trackage rights over the SP line between Eu 

ickage rights compensation in the UP/SP-BNSF settlement 

per ton. 

gene and Chemult (with the 

agreement), then the variable costs 
iial per ton. 

: As noted above, compensation a: this level overstates the cost incurrM ,h. I ^, .4 -m. 
(compensation, as descnbed above, equals 1.48 mills perVrosVton-^t ° ' 
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In summary, the effic lent use of economic resources and the UP/SP's attempt to provide 

competitive alternative in the 1-5 corridor dictate th.' the UP/SP-BNSF settlement agreement 

should be modified to provide BNSF trackage rights over the SP line between Eugene and 

; Chemult. 
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STATEMTNT OF HTTAT nric.^TIONS 

My name is Roger C, Prescott, I am a Vice President and economist with the economic 

consultmg firm of L. E. Peabody & Associates, Inc. The firm's offices are located at 1321 

Cameron Street, Alexandria, Virginia 22314. 

r I am a graduate of the University of Maine f-om which I obtained a Bachelor's degree in 

/̂ Economics. Since June 1978 I have been employed by L. E. Peabody & Associates, Inc, 

The firm of L. J:. Peabody & Associates, Inc., specializes in solving economic, marketing 

fand transportation problems. As an economic consultant, I have participated in the direction and 

[Organization of economic smdies and prepared reports for railroads, shippers, for shipper 

Associations and for state governments and other public bodies deali."- -vith transportation and 

ilated economic problems. Examples of studies which I have participated in organiz' ig and 

iirectirg include traffic, operational and cost analyses in connection with the transcontinentiil 

Jovement of major commodity groups. I have also been involved with analyzing multiple car 

Jvements, unit train operations, divisions of through rail rates and switching operations 

foughout the United States. The namre of these stud es enabled me to become familiar with 

^operating and accounting procedures utilized by railroads in the normal course of business. 

In the course of my work, I have become familiar with the various formulas employed by 

[Interstate Commerce Commission ("Commission") in the development of variable costs for 

ion carriers with particular emphasis on the basis and use of Rail Form A and its successor, 
f j t 

Jniform Railroad Costing System ("URCS"). In addition, I have participated in the 

l̂opment and analysis of costs for various short-line railroads. 

••'•mf..' 
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P»ge 2 or 3 

Over the course of the past seventeen years, I have participated in the civelcnr. jnt of cost 

of service analyses for the movement of numerous commodities over the major east-rn, southem 

and westem railroads. I have conducted on-site studies of switching, detemion and line-haul 

activities relating to the handling of these commodities. I developed the can-ier's variable cost 

• of handling various commodities, including coal, in numerous proceedings before the ICC. A , 

[part of this testimony I have also develop^! maximum rates based on ICC procedures. In 

iFinance Docket 32549, Burlington Northem Inc.. et al - Control and Merger - Santa Fe 

iPacific Corporation, et al I submitted testimony addressing the conditions and proper 

compensation that shouid be imposed to preserve competition 'jetween the merging railroads, 

[have also submitted evidence in Ex Parte No. 290 (Sub-No. 2). Railroad Cost Recovery 

Procedures related to the proper determination of the Rail Cost Adjustment Factor ("RCAF"). 

As part of the variable cost evidence I have developeu ar.'l esented to the ICC, I have on 

ly occasions calculated line specific maintenance of way costs based on tfie Speed Factored 

>ss Ton ("SFGT") formula. In October 1993, I presented the history and use of the SFGT 

lula at a conference attended by shippers, railroads, association members and Commission 

The conference, titled "Maintaining Railway Track-Determining Cost and Allocating 

Ipurces," examined the methodologies used to determine maintenance of way costs over 

ihi and passenger rail lines. 

Docket No. R90-1, Postal Rate And Fee Changes, 1990, and Docket No. MC95-1, Mail 

Ification Schedule. 1995. Classification Reform I . I developed and presented evidence on 

:of third class business mailers to the Postal Rate Commission which critiqued and restated 
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" - — ' Of t.e proper rare stmcture for bu. . r d class mail. 
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Summary of Loaded iMileage By Movement 
I f l^ajor IP Destinations and Interchanges 

(Pine Bluff) 

Destmatinn / Tr 

(1) 

BNSF Miles 
Trackage Rights 

Over UP/SP J sM 
(2) (3) 

UE 
(4) 

1. San Jose, CA 1/ 426.1 2,406.5 2,252.0 
2. Turiock, CA V 401.1 2,293.9 2,231.7 
3. El Paso, T X 600.8 1,355.9 1,031.7 
4. San Antonio, T X 3/ 588.1 683.0 606.4 
5. Brownsville, T X 759.1 782.7 885.7 
6. Waco, TX 4/ 414.7 586.4 494.3 
7. Carrollton, T X 5/ 373.0 627.0 432.9 

rchanees 
8. St. Louis, M O 131.6 431.0 395.0 
9. New Orleans, L A 316.4 662.3 423.7 

1/ Mileage represents movement via Barstow, CA 
2/ BNSF settlement agreement docs not provide service to Turiock, CA. 

Assumed trackage rights on UP ttom Escalon, CA to Turiock. 
3/ Mileage represents movement via Scaly. 
4/ Mileage represents movement via Temple. 
5/ Mileage represents movement via Dallas. 

L . E . PEABODY & ASSOCIATES, LNC. 
tCOfJOMIC COWIA-TANTS 
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(Camden) 

vement 
es 

( I ) 

Destinatfnn,«; 
1. 
2. 
3. 
4. 
3. 
6. 
7. 

San Jose, CA 
Turiock, CA 
EI Paso, TX 
San Antonio, TX 
Brownsville, TX 
Waco, TX 
Carrollton, TX 

Interchanp.75 

? St. Louis, MO 
9 New Orleans, LA 

Trackage Rights 
Over irP/<^p 

(2) 

BNSF Miles 

lata] 
(3) 

1/ 352.7 2,333.1 
2/ 327.7 2,220.5 

3/ 
527.4 1,282.3 

3/ 514.7 609.6 

4/ 
685,7 709,3 

4/ 341.3 513.0 
5/ 299.6 553.6 

253.3 552.7 
243.0 588.9 

UE 
(4) 

2,314.3 
2,294.0 

938.0 
512,9 
792.2 
400.8 
339.4 

457.3 
497.8 

^ c i ^ * represents movement via Barstow, CA 

A„ ' " " ' " T " ' ^8^"°^"^ does no. provide service to Turiock, CA. 
Assumed trackage nghts on UP from Escalon, CA to Turlo'k 

3/ Mileage represenis movement via Scaly. 
4/ Mileage represents movement via Temple. 
5/ Mileage represents movement via DaUas. 

L . E . PEABODY & ASSOCIATES, INC. 
tCONOIni-: CONSIXT/Cfn 
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VERIFIED STATEMENT OF 
WILLUM B. TYE 

BACKGROUND AND Q U A H F I C A T I Q N S 

I am a Pnncipai at Brattle/IRl in. .u 

.ncen.,ves R„e.ch. , 2 T e l " " " " ° - P 

I y^s a, ..e S,a,es Atr Force I T I T ' ' ~ ' 

'Much o f . , co„.„i„, career ha. ,„vo,ved re ,̂a,ed ,„du.nes , have ,e.,f.ed hefor 

regutaory agencies a„d cours mvoMng issues of ra„, 

hveau,horedorco-au,horedover,00 e 1̂ ^̂ ^̂ ^ 
rindus,r,es Many of ,hese ? ; ^"''^ °"-^ula.ed 
r including 77i^ TrmsiMn ,o Dereaila,,.,,, n , 

[ " / - « ' - ' ' * « . ^ e w Vor. Q„orun, Books ^ " 
tompennon ,n .he railroad indus-,.. , 1 , T 

[Academe P„«shers 19,3, L " ' ""'^^'""^ « « ™ 
t ushers. 993 ), „i,„ A Lawrence Kolbe and Professor Stewar, C Mvers of MIT M 
[papers have appeared . such publications as ^ , „ „ _ J 
l^gflanon. Energy. Lot, Jounm,. TTte Journal of Fr ^t^'Journal o„ 
f ̂ ve spoken .e,.e„„y a. se„„nars and J Z o T r ! " ' 
"Ch as .he Narional As30c,a.,on of ..egula.o^U. r „ Z ' " " ' ' ^ " " ' " ^ 

U . o . a n d . h e A n u . r „ s , S e . o n o f . f : A : : : : : : ~ 

«̂̂ ess in numerous r^ .erger proceedings over .e pas, de T 
nf th» T ^ ic pdi,i aecade and 1 am a past Nat onal President 
»nhe Tra„spor,a.,on Research Board .My resume is a,.ached as an ..ppend. .0 .h,s s.a,e::r 

I fnt te..mon:,' v>-.!! focus on markets -̂ .herc the number cf rail C - T - • n - H . . 
1 one fthe'w^ ., ,̂ •''̂ "'" '̂̂ •"^-'̂ ''̂ --M be reduced from TWO 

one (the two-to-one Problem) and the consequences for cnmn.t.. , 
^ ^ wuences tor competition in relevant markets 



INTRODUCTION 

. The Union Pacific (LT*) and Southem Pacific (SP) Railroads (herein after, the "Applicants" or 

"UP/SP") have recently pre osed to merge in a transaction^ that effectively reduces the "Western" 

United States rail market* from three to only nvo major railroads The only remaining major Western 

carrier would be the recently merged Burlington Northern/Santa Fe (BN/SF) system International 

, Paper ("IP") would be affected by the merger in several ways; 

Two-lo-one ": IP faces several situations where parallel routes operated by the LT 

and SP posed effective competition that would be eliminated by the merger 

Applicants purport to address the "two-to-one" situations by granting BN/SF certain 

nghts^ in a negotiated Agreement ^ However, the proposed remedy's inadequate 

for preventing competitive harm to EP. 

I ertical effects: Several IP plants currently face a "bottleneck." defined as a situation 

where one leg ofthe route is served exclusively by one carrier In each situation the 

bottleneck railroad connects with other railroads and the remainder ofthe route is 

compeutive The merger, however, would threaten competition over the competitive 

portion of these routes Applicants have not even addressed the vertical issues, 

apparently in the belief that the ICC's "neutrality" theory eff-ectively prevents the 

Surface Transportation Board from even considering the possibility Nevertheless, 

IP s plants in Pineville, Mansfield and Bastrop, LA and at S Texarkana, TX are 

threatened by the vertical aspects ofthe merger. 

' Docket No 32760 before the Interstate Commerce Commission. IMon Paafic Corporauon. Union Paalic 
Rj^!^L7coloar,V. and Missouri FaaXc Railroad company-Connol and Merger-SoulHern I aa fic Rai 
CorpTralL SouiHern Pacific Transporiation Conipany. Sr Louis SoutH.es.ern Raî ^ay' Company. SPCSL 
Corp . and the Denver and Rio Grande Western Railroad Lompa-y. November 30, 1995 

' In the lexicon ofthe rail industn. -Westem - refers to Uie temton west ofthe Mississippi River where eastern and 
™ " T o a d s nterchange traffic at the major rail junctions This, of coiirse. represents more than half of the 
contuiental United States 

» ,, . I naht. atrreement the tenant railroad uses the landlord's tracks for a fee to provide service 

ill̂ UMo" . » X o ' — ""P"-
from an approved rail merger ., 

' • A. used ihroughoui. Uie term • Agreemenf refer.- to the Agreement dated September 25. 1993 between Uie UP and 
BN/SF as modified and supplemented on November 18. 1995 



ISCOPE OF TESTIMONY AT O SUMMARY OF CONCLUSIONS 

-The nghts granted to BN/SF by the Agreement provide an inadequate remedy for the competitive 

L m posed over the "two-to-one" segments Furthermore, the Applicants' reliance upon the 

Lgreement is mconsistent with thetr claims elsewhere in this proceeding. First, 1 note that Appl.cams 

-laim that the merger is necessary to strengthen a weak SP Even assuming that Applicants' claims 

^ u t the SP tn this regard are accurate,̂  I note that BN/SF will be a weaker competitor than SP in 

U Houston-Memphis comdor, and cannot adequately remedy the loss of competition at "two-to-

^ne" segments therein. This decrease in competition will also affect IP's Nacogdoches mill, which 

is not located on a "two-to-one " segment but has benefitted from the competitive leverage that the 

[iP previously exercised at Camden and Pine Bluff. 

î econd I no,e .ha, ,he Appl.can,s' argun,en.s wi.h respec, ,o .rackage ngh.s rely upon fiindai.en,a, 

'inconsis.enc,es ,n .arke, oefini.ion When Applicants discuss ,he co.pe.U,on facing .he merged 

U e r s , .hey use an expan̂ ve geograp̂ c d e « o n of .ranspona.,on n,arke.s However, w en. e 

iden..^ areas of po,en,ial compe..„ve ham, fton, .he merger, such as .he -.wo-.o-one rou.eŝ .he 

t an ex.ren,e, narro-. definl.ion of .he n,arke. . c.l .h.s use of al.ema.ive,y narrow and broad 

U T d ^ L i c s .he -accordion .heory • BN,SF .rackage ngh.s appear .o be ,he solu.ion only 

: : r lpon .heaccord ,ons„a , rowde«onof*e™ke.and i^ores .he broader de.. . .on.^ 

tpn.sLokee,sewhereAlooka.,hebroaderde«onre..edupo„b,.Pphcan.ssugges.s.ha. 

U / S F will no, be in a position ,o con,pe,e effecive.y under .he Agreemem 

L d ,he Applicant reliance upon rrackage ngh.s ,0 solve compe..,ive problems is ^ndan,en* 

£ ns en. w .h *e. an̂ ysis of merger benefi.s. They claim .ha. .he n.erger is necessa. .0 re.. 

C g - .Ha. w , improve .heir compe,i.ive posLion. by allowing ,hem ,0 coopera.e m a wa 

t a Z h i v e would be impossible w„h comracs on, I , .s. ho vever. inconsis.en. .„ claim 

:areir.ade,ua.eforcoopera..o„. While s—ycl.n.ng,ha.onep^^^^^^^^^^^ 

b BN,SF .rackage righ.s agreemen.. can solve all ,he compe...ive problems of .he merger 

ty:^,t.^^^.t...t.t^-','^^^^^^^ 
Memphis comdor 

3 



: The Applicants' reliance upon trackage nghts as the solution for the "two-to-one" problem suffers 

[frcm far more than logiral inconsistencies with their other claims The Agreement should not be 

I trusted to set trackage nght fees at i competitive level I do not believe that the fees will be set at 

[ a level that would aUow BN/SF to preserve the benefits of pre-merger competition This Agreement 

lin particular wanants scrutiny because it is denved between what would become the last two 

* remaining major westen: rail can-iers 1 explain the natural economic incentives that the parties will 

1 have to set too high a fee. Mr. Prescott's analyse ofthe actual fee levels in the Agreement provides 

[support fcr these concems 

[ l also address the vertical aspects ofthe merger intemational Paper cunently faces situations where 

ithere -s competition betweet. -he uP an-. KCS for part ofthe route, while another part is under the 

"bottleneck" control ofthe SP. The merger would extend the control ofthe UP/SP alo- g the entire 

Lngth of these routes. I explain how these vertical combinations threaten competition by the 

[independent comiecting earner, the KCS ultimately to the cietnmem of shipper̂  Although the 

^neutrality- theory "/ould suggest that KCS will still be abie to compete after the merger, the theory 

L i s apart once ihe competitive dynamics of the situation are considered I also point out tl.at 

[Applicants have made numerous ar,guments in this proceeding that directly contradict the "neutrality" 

L - i y . If the Surface Transportauon B oard invokes the neutrality theory with respect to the vertical 

|spects t.f the merger, it must view skepucaUy .Applicants' other arguments tl ;t are inconsistent with 

[the theory. 

I INCONSISTENCIES LN RELYING ON THE AGREEMENT TO SOLVE THL " fWOTO-ONl ' PROBLEM 

llppUcants beheve that BN/SF, UP, and SP are cunently in a stmggle fr^r rail markets throughout the 

[y/est Their basic rationale for the merger is that it allows UP t. fill in its route stmcture and 

elim.nat. circuitous routes in order to compete more effectively with BN/SF The total number of 

[mdependent competitors win . reduced in this largely parallel merger,̂  but Applicants claim that 

onipetition w.ll be more eflfective afterwards A strengthened LT/SP, they argue, w.ll be :n a better 

osition to compete with BN/SF In fact, this is supposed to be a better combination than LT, SP 

E mergers mvolve elements of boUi 



r and BN/SF competing separately as they do now in the Westem U S rail canier markets, Sroadly 

fdefined For these claims to be tme, BN/SF must be able to provide effective competition after the 

: merger in certain markets with only trackage nghts or haulage agreements - .\lthough the SP may 

' be generally strengthened by the merger, the BN/SF promises to tecome a "weak " competitor in key 

markets In fact. BN/SF may v ell be m even a weaker position than SP was beforehand, because SP 

had access to its own crews, equipment, switchmg yards, other facilities and track in these rail service 

conidors 

The BN/SF W ill be W eak in "Two-to-One" Points 

hhe Agreement with BN/SF is designed to solve parallel problems by granting overhead traff.c nghts 

| o seiv^ all "two-to-one" shippers However, it does not provide sufficient traff-.c density for BN/SF 

|to compete effectively Applicants claim that, absent tie merger, SP does not have sufficient traff̂ ic 

Idensity to compete efi-ect.vely.̂  It appears that, with more limited route access than SP pnor to the 

[merger, BN/SF will suftcr the same fato 

L s fear is borne out m Roger Prescott's analyns of Imemational Paper Cot .panv's mills at Camden 

[and Pine Bluff, Arkansas ^ The elimination ofthe competition between LT and SP at these facilities 

L ostensibly remedied by trackage rights or haulage agreements for BN/SF However, Roger 

[Prescott's analysis shows that there is insufficient traffic volume to sustain economic BN/SF 

Lrauons over the Houston-to-Memphis conidor where those mills are located at the level and rate 

Iof service now provided by che existing competition between LT and SP 

L / S F ' s weakness would affect more than just IP's plants located on the "two-to-one" routes 

Ithemselves IP"s mill m Nacogdoches, Texas would suffe: a npple effect This mill produces onented 

Z ! ^ to compete on pnce .ould depend on Uie terms ofthe Agreement 

.A\ Parber DD 44 -̂6 ("As a lighl-densitv railroad (SP earners 28 percent fc-..er 
Ve ^ - -ment of .v.cna.d J^^.^°7;pPP.^„„^^ one Uiat m 1994 continued to operate a large 
revenue ton-mtlcs per mile ° - f j ^ ^ ^ ^ ^ ^ ^ ^ f H ^ ^ ^ See also pp 442-3 (quoung SP s 1994 S-1 
, ..nber of sĥ  - ^ams^ its K;gh ^ ^ ^ ^ ^ ^ ^.„, l ^ ^ ^ ^ ^„p,„,,ble anH -..-.env,- .ack"). 
\eBi<;tr?'ion s t a f ' ^ i ' 

— 
Peterson, p 92 . 



I j strand board (OSB) and is served exclusively by the SP The majonty of this traffic moves westbound 

Ul "aU door" cars provided by the SP essentially for the exclusive use of IP Even tnough the mill is 

served exclusively by thc SP, IP has enjoyed a very favorable rate attnbuted to (1) the ability to use 

' trucks to transload to a nearby facility on the Santa Fe, and more importantly (2) the threat of 

withdrawmg tra£5c from the SP at Pine Bluff and Camden ̂  The rail traffic patterns at these plants 

illustrate IP's leverage, m 1995 IP moved a total of tons m 1995 in and out of Pine Bluff 

and Camden by rail, much of which moves to competitive points It would be a significant loss for 

' SP not to participate in this traffic By companson. IP transported only tons bv rail at 

• Nacogdoches in 1995 Thus. IP believes that its pnmary leverage to obtam favorable rates at this 

' smaller location is the threat of diverting substantial business from SP at Pine Bluff and Camden ^ 

If BN/SF proves to be a weak competitor on these "two-to-one" routes, then the credibility of IP s 

• threat will diminish and the Nacogdoches plant will suffer as a consequence 

r 
Shifting from Broad to Narrow Market Definitions (the " Accordion Theor>") 

Applicants use an "accordion theory" to reconcile conflicting claims over competitive consequences 

ofthe merger ̂  When attemptmg to mmmuze the competition between Applicants that will disappear 

after the merger, the relevant market̂ ^ is defined very nanowly, such as rail service to a particular 

plant If two railroads do not both serve that same shipper with direct service, they are deemed not 

- Venfied Statemem of Richard J Barber, p ?00. treats such leverage as a potent factor in dete™^̂ ^̂ ^̂  
For certam rail traff.c-^hemicals are a good example-mult.-plant shippers (and receivers are 
po i t i o ^ i to assert potem leverage Utat constrams suppositional rail rate mcreases "n̂ 's - no Ju ' 
E ^ L Utese custom ŝ are big (as tnev- are) or Uiat Uiev have a mulupl.cm of plants man> do, 
T^ îr leverage also stems from s.mations in M Uir> are exclusively served by one railroad a one plan 
J X ^ r o ' r e Uian one, bu: bv t.vo or more railroads at oUier of Uie.r sites Through Uieir allocation of 
traff.c at Uie latter Uiev can discipline rail pncmg at Uieir sole-served fac.liues 

" See Verified Sutement of Charles McHugh 

n,ese mconsistenc.es are pan of Uie lareer tension betvv«n r̂ vl< \̂ competitive analvses and effice; :v aigtmients 
S r ^ ' Z n " Market Imperfect.ons. Equ.tv. and Eff.c.encv in Antimist.' THe An.urusi BuUeiin. Vol 
XXXM' No USpnng 1992). pp 1-34 

>' In Uv terms a -relevant market ' is a product (or service) and geographic region Uiat is ca; j'*;.of ^eing 
Morlfor^lv ihcMerger Guidelines defir.e a relevant market as 'a product or group of products 

" « ^ h tSLt a prof..-max,mizing f.mi. ..ot subject to pnce regulat.on, Utat wa. 
and a f ^ ' ^ ^ ^ J f . j f ^ ^ ' ^ . L or seller of Uiose products m Uiat area likely would impose at least a small 
the onlv pr^cnt ̂ "/^^^^^ ^ ^ •-Narrowlv defmed markets tend to m.mm.ze Uie perceived 

i;̂ orb:rr~ 
earner 



to compete/^ With carefijl use of the "accordion," LT and SP can be made to appear to compete 

with everyone but each other Indeed, according to their presentation, very little existmg competition 

between LT and SP will disappear ^ 

The accordion expands, however, when the task is to demonstrate that other competitive sources will 

constrain the UP/SP's market power after the merger^ or to stress that the merger will create a 

stronger competitor that can hold its own against other railroads or other modes of transportation — 

There the relevant market is 'iefined to be all the rail service in a Business Economic Area (BEA), 

a state, throughout the Westem I'.Tiled States, or throughout the entire country'—including all other 

modes of transportation or even railroads in other countnes, in this case CN. CP, and the Mexican 

railroads The BN commissioned a study by A L K . for example, that identified "opportunities ' for the 

BN/SF to mitigate the anticompetitive consequences of the merger In assessing the prospects for 

diminished competition, the study defined markets broadly a "f-omdor"" was defined as one set of 

BEAs connecting to another, and "point competition"" was defined as one BE.A connecting to 

another ^ For example, the merged UP/SP was judged to obtam an 80% market share in the 

"Arkansas" comdor Plant-specific routes ere not part of the competitive analysis Even BN. SF s 

experts appear to agree that a broader market definition is appropnate for measuring the impact of 

the merger on comp nition 

•To illustrate the Applicants' use of the accordion, note the nanow market definition behind claims 

that bttle traffic will be affected by the "three-to-two " problem, defined as a reduction in the number 

'* See. for example. Peterson Verified Statement, pp 191 and 201 Wimess Barber, p 465. claims Uiat 'where a 
location IS served only bv LT or SP, but not boUi. consolidation cannot directly lessen competition" (foomote 
omitted) 

For e.xample, Uie accordion at its narrowest would completely exclude Uie problem at Uie Nacogdoches plant 
discussed above because it does not directly lie on a "nvo-to-one' pomt 

" See Venfied Statement of Richard B Peterson, pp 8 and 234 tf. Barber Venfied Statement, pp 482 ff 

" In his Venfied Sutement at p 462, Richard J Barber uses Uie enure West when discussmg Uie alleged benefits 
of strengthening Uie Applicants. At p 379, he states Uiat the merger snould be evaluated m tenns of today s 
Aj^,,.^,^ ^,1 p,nrkef •' At p 411. invne«: u? wiUi. Step one is to consider freight traffic wiUun Uie West . ." 
At p 421, he looks at comdors as Uie relc ant market 

\LK Associates lnc - PreliminaiViAnalvsis-—Opportunities for Burlmgton NorUieni'Santa Fe from Uie Union 
Pacific, SouUiem'Pacific Merger" (Aug. 24, 1995). BNSF04184-211 (Ice Dep . E.vh. 1) 



of competitors from three to two.-'̂ ' If the market were defined more broadly as city pairs, the "three-

to-two" problem would appear much greater because the merger is "massively parallel "'*̂  Defining 

relevant markets as service to an individual shipper's facility obscures the loss of "regional rail 

competition," the relevant market cited by the Interstate Commerce Act If the market were defined 

witlan a broader area such as a BEA, county, state, region, O-D corndor. Western L S . etc. the loss 

of competition would be more apparent Applicants do invoke broader market definitions such as 

regional comdors, but only where they seek to demonstrate merger benefits such as the reduction in 

rouit circuity " 

Witness Peterson, p 118, mamtams Uiat "much of Uie carload traffic in Uiese flows is not competitive " .At n . 22. 
he claims Uiat -Uiere is very htUe Uiree-railroad compeuncn ir. Uie Pacific Northwest ' At pp 187-188. he claims; 

.A review of the actual circumstances wiUi respect to Uiis traffic will reveal that large pans of it are not 
competitive among three railroads in any mearungfiil sense. 

• • • 
. .(Tit is also useful to understand how relatively little such tiaffic Uiere is [traffic as ts truly competitive 

among three railroads today] and how attenuated the competition is for much of it—and that is the 
purpose of the discussion that follow s 

Note \ha.\ when Uie problem .s defmed as 'points' served, as opposed to routes. • ,mess Peterson, p 189. claims 
that onlv 26 pomts are jomtly served by LP. SP, and a Uurd earner Little n-affic is found to be competitive 
because Uie mdustnes are deemed to be ' closed " (pp 191, 201) .At p 581, Professor WiUig appears to concur 

Peterson testmiony, p 39, provides a list of parallel city pairs Uiat is not complete yet quite significant. See also 
numerous maps, such as on pp 128-130. showing comdors where UP, SP, and BN/SF are direct competitors 

49 U S C ^11344(c) requires Uie Boar̂  to consider "wheUier Uie proposed transaction would have an adverse 
effect on competition among rail earners in the affected region ' Interestmgly. Phillip F .Anschutz. pp 178-179 
views SP as providmg service over five major comdors. not simply to pomts Its "fin! route structtire " is its 
"franchise " (p 179) 

The argument Uiat reduced circiuty would increase efficiency (Barber Venfied Sutement, p 448) and improve Uie 
character of nvalry " by more uian enough to offset Uie loss of a Uurd rail competitor is clearest in regional rail 

comdors Wimess Peterson claims that '"[fjew matters are more crucial to a railroad s competitiveness Uian Uie 
length of Its routes"'(Venfied Statement, p 21, see p 22 for claimed benefits) This shows just how parallel Uie 
propose merger reallv is Such claims of merg»r benefits invoke Uie "Williamsonian Welfare Tradeoff, which 
is the hope that efficiency gains will more Uian offset Uie reduction m compeutors (Oliver E Williamson. 
"Economics as an .Antitrust Defense The Welfare Tradeoffs.' .American Economic Review. Vol 58, No 1 
(March 1968), pp 18-36 ) Applicants, however, have completely ignored Uiat Uie "tradeoff" assumes Uiat Uie 
pnces to con: umers will tend to increase because of greater market concentration .AnoUier difficulty wiUi the 
•"tradeotf" u Uiat welfare gains and losses cannot be accurately measured (Alan A. Fisher and Roben H Lande. 
"Efficiency Considerations in Merger Enforcement," Calijornia /,aw Review. Vol 71. No 6 (December 1983). 
pp 1582-1706 ) F'lnhermore. the "tradeoff" accepts vvealUi transfers from customers to monopolists as long as 
efficiency is not impaired (Alan .A Fisher, Fredenck 1 Johnsoa and Robert H Lande, "Pnce Effects of Honzontal 
Mergers." California Lâ •̂ Review. Vol 77. No 4 (July 1989), pp 777-827 ) Finally, monopoly pnces are 
inefficient onlv if Jiev deter consumption Paradoxically there would no ^fficienc:, Io3.3cS u U.c market were 
£c • ct.ptivc"" that consumers ..uli had to purchase Uie same amount at higher pn-,es (William B Tye, "On Uie 
Apphcanon of Uie Wimamsonian Welfare Tradeoff to Rail Mergers," in The Transition to Deregulation (New 
York Quonrni Books, 1991). pp 311;319 ) While Uus may bf attracuve to Uie monopolist, it is not plam that 
this is a benefit Uie public would endorse 
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The accordion theory is also actively at work when Applicants claim that BN/SF"s trackage rights 

sviU alleviate anticompetitive consequences The implicit market definition here is generally a nanow 

subset of rail ongin and delivery poims. unless it works to the advantage of Applicams and BN/SF 

A broader derinition would have granted BN/SF access over more routes Using the accordion. 

Applicants attempt to rationalize the limited access they give to the BN/SF under the Agreement 

However, by expanding the accordion to look at the broader market, it is apparent that the BN/SF 

[ vvUl not have sufficient traffic density to replace successfully the competition that will disappear with 

the departure of SP, for either the "two-to-one " points or the broader market 

Relying on Contracts In One Area, while Claiming Their Inadequacy In Another 

Applicants often attempt to demonstrate that the alleged efficiency benefits of a proposed merger 

cannot be achieved in any other way Otherwise, the claimed merger benefits arouse suspicion If 

there are such great efficiency benefits to cooperation, why d.dn"t the Applicams simply cooperate 

through contractual arrangements prior to the merger̂  Can't the same benefits be achieved without 

resortmg to outnght consoUdation^ Applicants usually respond with the "'transaction cost " argument 

thev emphasize tne costs to negotiatmg and enforcing cooperation through contracts This indeed is 

the economists' usual rationale for the entire merger However, this explanation tends to raise more 

questions than it answers. 

If transaction costs prevent efficient cooperation, how can we tmst the Agreement, simply another 

contract to prevent th.e anticompetitive consequences ofthe merger̂  How were Applicants able to 

negotiate a comprehensive solution involving over 4.000 miles of trackage nghts^^ Why should 

comracts work in one case but not the other^^ Under the Agreemem. won't BN/SF serMce be 

handicapped by the same obstacles to cooperation that allegedly plagued LT and SP pnor to the 

mer.er'^^ Applicants largely ignore the transaction cost issue when addressing trackage nghts 

'̂ For e.xample. wimess Peterson at pp 17 tl discusses Uie detailed provisions of Uie Agreement which Applicants 

charactenze as qiute extensive. 

, t. P^f^son'sc'amis at p 67 of benefits of "opportunities to reposiuon equipment :ẑ :,x̂ :ŝ ^ ̂ Xo°. .y ..™f„ .K,, ̂  h... ̂ » .h..̂  vo,.„« 
agreemems wiihou' 9 merger 

. 1 .c that Uiere is no problem wiUi Uie BN/SF Agreement beca-se -lelverv major 

^^si^x^s^^y«" -"̂"̂  



to 

agreements On the other hanH tK» 
hand, they attempt to justify the merger by stressing the obstacles to 

mdependeni cooperation Wit„«.o n ^ fc uuiiacies to 

establish th K . ^ ' " '^^ '^ '^^^"°" ' - ° '^«^he transaction co.stsofcontractin« in order 
establish the benefits of single line serv,ce:iŝ  

d l Z t Z l n 7 ^ ' o f imerchan.e. the 
coordinating 1 ' , K " ' H ' '̂""P^"^^ '̂ '^^ ^ ' ^ - ' ^ v of 

railroads inevitably andfn ' i i T " ^^^^^^ ^̂ Parate 
diffenng len^^^o L ^ H I " ^ ' " ' ' ^ P " ° " ' ' " ' ^^^^ °" ^^ '̂P'v 
them from a ^ l o ' 1^ r ^ ^ ^ T " ' ' ' ^ ' ' ' " ' ^ ' ^ "'^'^h prevent 

m agreeing on the best rate and sm.ce off̂ enng for the shipper 

a " n r t h r L " « L ' l t ' ? T T ' ' ' ' ' ' cooperated 
the singie-lme service benefits of this merger are conespondingly greater 

m c o ™ T h e ' e t r ' - ' " ' ' ^ ' ^ ' ' ' ' ' f-"t'es 
to mr-Une sm ce ' ^ f f ^'^^ makejoint-line service inferior 
destTmes and P"°"^^^' ^ l̂̂ ^^ds" desire for control of their separate 

and I . u '̂ "^'^ ' ° ''^^ efficiencies of jointly operating LT>'s 
and SP s lines IS for the two to merge ' """S <-r s 

Upon merger L-P/SP will gam in several major comdors the type of route and 
terminal flexibility that I have descnbed. 

Witness Barber, pp 440-441, echoes this same theme. 

Funher, since the transaction contemplate, divenmg traffic and revenue from what 
are presently LT>̂ s lines to SP's, or vice versa, it can work only , f the two are umted 
For exarnple, yaffle that UP now moves between Utah and Oakland will shift to SP's 
Lne. wble traffic now eamed by SP over its circuitous line between Los ,Angeles and 
Memphis via San Antomo will be routed over LT ea.st of El Paso .As independem 
roads each could be expected to focus on what ,t would "lose," and hence the 
pubbcly-beneficial payoff of readaptation would be foregone Consolidating I T> and 
SP mto a smgle railroad-w.th a unified strategic view-is thus indispensable to the 
realization of the gains achievable through their combination and fundamental 
reconstitution. 

If we mm to the BN/SF Agreement and examine whether they have somehow managed to tackle the 

challenge of cooperation, we realize several glanng deficiencies at least in the Houston-.Memplns 

corridor Mr Prescott"s analysis reveals that there is not even a cogent operating plan in place. 

Moreover, one does not even appear feasible given the traffic control problems. BN/SF would be 

( contmued) 
168 ) 

Peterson pp 42-3. 57. 
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I ta^ng cars m the opposite direction ofthe UP/SP on a single line of crack, which fbr long stretches 

' is dark and contams inadequate sidings Moreover, BN/SF would not have access to essem.al 

switchmg yards, nor would it be investing in rail cars, nor crew or repair facilities. 

The Applicants cannot have it both ways. If the difficulty of contractual cooperation does indeed 

justify this merger, then the Board should take a close look at the current Agreement and lealize its 

madequac.es. If the Board declines to scnitinize the Agreement, it cannot also accept the claim that 

the merger is because cooperation between the UP and SP would otherwise be impossible 

The Agreemem would be impressive indeed if it could be relied upon for such an ambitious task as 

preserving competition, while the UP and SP have been unable to even coordinate joint traffic and 

car routing efficiently. 

THE BN/SF AGREFMENT CANNOT BE TRUSTED TO REMEDY COMPETITIVE PROBLEMS 

In the past, the ICC tned to avoid involvement m matters of trackage nghts agreemems consr.tem 

with the view that the interests ofthe tenant railroad can be assumed to protect the public in eres. 

However, an mterestmg feauire of the Agreemem is that it admittedly gives BN/SF benefits an J rights 

that go beyond the level necessary to restore competition This raises the question of what was 

UP's qutdpro quo i ^ Certainly, the Commission camiot simply assume that an agreement will serve 

the public mterest when it is signed between what would be the last two remaining major western rail 

earners In fact, the .Agreement threatens to facilitate non-competitive results by increasing the 

commumcairm, coordination, and mterdeper.dence ofthe earners. 

v ' l t l l ' " T T f ' ^ ' ^ f ^ ^ " ' " ° " ' '^ ' ' "^^ '° " " ' ^ ^ BN/r,anta Fe smgle-line route via Bieber, Uie Applicants have gone far beyond any competitive issue" ), 165 

^ r ' ^ ^ ^ i Z n ^ i i ^ Z ^ l ' ^ ^ ^ ^ ^ ° ' f '° ^""^^ to address anv loss 
La^n^C y l i l T ^ L f ""7" concessions by UP to BN,SF- Witness 
a 7 ^ ™ " ^ ' ^ '^""^ '° °PP°̂ '= ^N'Santa Fc merger in Uie fomi of pnvate 
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The Agreement was Drafted in a Highly Concentrated Market 

An agreement signed in the context of a highly concemrated market can lead to noncompetitive 

outcomes It is one thing to rely upon contra.- between two earners who are among the seven or 

eight m the relevant wket Competition from other companies would prevent any non-competitive 

temis from profiting either of the two parties to the contract In a concentrated market, however, 

non-competitive comractual terms can anse naturally from the recogmzed interdependence ofthe 

parties This ,s no different than the ability for pnces to nse above the competitive level in 

concentrated markets even absent collusion Despite the Applicants" use ofthe accordion theory, 

there is ample evidence that the merger is occuinng m a highly concentrated environmem. 

In their public statements. Applicants have chosen to focus on the "ch..acter of nvalr>" between a 

n^...ed LT/SP and the BN/SF ̂  This discussion is both problematic^* and ignores the fact that large 

parts of SP's current route system consists of comdors m which the chief competition curremly is 

between LT and SP The scope ofthe Agreemem appears to conclude that the competitive problem 

t for these markets exists only at the lowest possible level of aggregation specific plant sites where 

i both SP and LT serve the shipper directly (or via reciprocal switching) Lost entirely is the possibility 

' that comnetition ofthe intramodal, product, and geograp^c vanet>- is reduced m broad rail 

t.an' -ortation comdors, e.g., (1) the Centr. Comdor from the Bay Area to Kansas City and St 

LOUIS and (2) Gulf Ports to St Louis and beyond to C^cago, etc., where cunently the chief 

competition is between LT and SP Using this more inclusive relevant market for examining the 

crrent compeution between LT and SP implies that the "two-to-one" competitive problem is much 

neater than the traffic which the Agreement with BN/SF purports to address 

Oanie. Machalaba. "Union Pacific Sees Big Savmgs m Merger Plan."' T . . a . Street Journal. December 1. 

1995 p BIO. 
f caoacitv m Uie rail irdusti^ to maintam Uiat the "character of 

Witness WiHig rehes '^-^^^'^^ ' '^l?^^^^^^^^^ Statemcni. pp 557 and 612) W.mess 
competition " will mtensiiy as a result of /^"^er ( ^^^.^ - jhese claims are contradicted 
Barber, p 476. clamvs Uiat " all m^or ^ ^ ^ f ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ shortages Uiat can orJv be solved v,̂  
bv the Applicants" claims that ^ ^ ^ ^ S ^ ' J ^ ' T T c t r J l t cap^^ bottlenecks will be elrnimated " (p 171) 
nieiger Richard K Davidson on ;f;J,l^Vcorpla;n o "route congesuon " ,p 236) Wimess Peterson 
.see also p 175) John T Gray on ̂ ^ ^ l ^ ' ^ ' ^ ' l Z t ^ ^ ^ ^ ^ ^ ^ and capacity for overloaded rail svstems. 
p , 3. clauns Uiat Uie merger vv.ll P '̂̂ ""̂ . ™ J ° ; ~ p r , . ^ " ' . ^ , , ^ , , „ u "• Wimess Barber, p 437. damis Uiat 

see Parte No 320 (Sub-No. 3,. Product and Geographic Competition. 2 I C C. Zd L for discussion of 

product and geographic ccmpeution.. 
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The economic literature on the economics ofthe rail mdustir and US industry in general ha. 

addressed the issue of competition and concentration on numerous occasions The consensus can be 

readily summanzed: Concentration maners and it has an independent elevating effect on price, apart 

from the "character of r i v a l i y T h e r e is no question in the literature that having more railroads 

competing in a market tends to have a major impact on pnce For example. Gnmm reported 

. increases in concentration in the mtennediate ranges [.iHl 4500-6500] have 
perceptibly larger eflfeas on nnces [footnote omitted] . It appears that competitive 
ettects of mergers are muci more serious when imtial concentrations are between 
4500 and 6500 [T]ransformations of markets with three fimis, not equally sized, 
to two firms appear to produce the greatest harm.^ 

t 

Although researchers have found "the greatest eff'ect occuned when an additional interline carner 

raised the number of interline earners in the market from one to two," additional carriers also were 

shown to favorably affect economic welfare ̂  Several empirical studies by James M. MacDonald 

reached the conclusion that in grain transportation markets: "competition among railroads has a 

statistically significant, fairly strong effect on rates More competitors, as measured [in the statistical 

analysis] are associated with lower rates Elsewhere, he noted that 

railroad mergers that increase concentration will lead to rate increases The 
analysis shows an important, statistically significant eflFect of concentration on pnces 
in an industry with high barners to entry and large capital commitments ^ 

Richard C Levin confirmed these empirical results with simulations of the results of rai, rate 

deregulation using various assumptions about market stmcture ^ His results were that "the degree 

See (Redactedj Venfied Statement of Robert D Willig, Docket No 32760. November 30. 1995 

Curtis Gnmm "Honzontal Compeutive Effects in Railroad Mergers." Research in Transportation Economics. 
Vol 2. T Keeler, ed. (Greenwich. CT: JAI Press, 1985), p 40 

Curtis M (jnmm, et ai . Foreclosure of Railroad Markets A Test of Chicago Leverage Theory," The Journal 
of Law and Economics. Vol. XXXV (October 1992), pp 304 

•Railroad Deregulation. Innovation, and Compennon Effects of Uie Staggers .Act on Grain Transportation. 
Journal . i f Law and Economics. Vol. 32. No 2 (Apnl 1989) 

James M MacDonald. "Competition and Rail Rates for Uie Shipment of Com. Sovbeanc: gnfl Wheat."' Rand 
Jc!: ' f i l . jf Economics. Vol AO I (Spnng 1987), pp IbOand 162 

Richard C Levia 'Railroad Rates, Profitability and Welfare Under Deregulation," Bell Journal of Economics. 
Vol. 12. No. 1 (Spnng 1981). p 16 See also "Railroad Regulauon. Deregulauon, and Workable Competition," 
•American Economic Review. Vol. 71, No 2 (May 1981). pp 394-398 

13 

,i I 



4 

5 

6 

7 

8 

9 

10 

11 

12 
13 
14 
15 
16 
17 
18 
|9 
20 

of imenailroad competition has a powerful influence on the level of rates ''^ In the model, "the 

degree of competition," depends on both the number of firms in the industry and the incumbents' 

beliefs about how rivals will change the level of service in response to their own change m .service 

.A large number of smdies have looked at the stability of price-fixing agreements in the rail industr>' 

Most of these looked at a market structure prior to the recent wave of mergers and in situations 

where antitrust laws were moperative, or regulation was pervasive.^ These do not necessarily imply 

that similar findings would hold today, particularly in light of the dramatic reduction in the numbers 

of competitors that has occuned since 1980 - Even so, claims that pnce fixing agreements are 

bound tc fail m the rail mdustry ignore two important structural elements. First, higher pnces can be 

expected from increased concentration even m the absence of explicit collusion. Professor F M 

Scherer, a leading authonty on industnal organization, notes ^ 

Any realistic theory of oligopoly must take as a point of departure the fact liiat when 
market concentration is high, the pncing decisions of sellers are interdependent and 
the firms involved can scarcely avoid recogmzing their mutual independence. 
Perceptive managers will recognize that their profits will be higher when cooperative 
policies are pursued than when each firm looks only after its own narrow self-interest 
.As a consequence, even in the absence of any formal collusion among firms, we 
should expect tightly oligopolistic industnes to exhibit a tendency toward the 
maximization of collective profits, perhaps even approaclung the pricing outcome 
associated with pure monopoly 

U Second, rail competitors engage in an unusually high degree of communication because of their joint 

12 ownership of facilities and joint pncing actions (even in the absence of rate bureau immunity) .As 

Levin. "Railroad Rates. " p 6. 

See. for example, Glenn Ellison, "Theones of Cartel Stability and the Joint Executive Committee," Rand Journal 
of Economics. Vol 25, No I (Spnng 1994), pp 37-56. for a recent example and citations of other such studies 
See also Chapter 10. "Railroad Freight Rates, " m Concentration and Price. Leonard W Weiss, ed (Cambndge, 
.Vf-\ MIT Press, 1989) 

Professor Willig has urged that the Board ignore this research entirely because of alk^ed flaws m the dita and 
various other objections(Venfied Statemem. pp 558-576) My understandmg is thai ?rofessors Gnmm and 
MacDonald will reply that these objections are not valid because they are based on enoneou. beliefs about their 
research Moreover. Professor Willig s cnocism of Professor MacDonald's use of crop reponmo iistncts, seems 
peculiar It is not obvious why the same cnticism if valid, would not apply to Applicants" use of BE/v: (Peterson, 
p ny.v "States (Barber, p. 322), -̂/c. 

F .M Scherer. Industrial Market StrtJcture and Economic Performance (3d. Edmon), 1990, p. 226 See also 
Andreu Mas-Colell. Michael D Whinston, and Jerry R Green. Microeconomic Theory (1995), pp 389-427 for 
an analysis of oligopoly behavior 
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• .-K mnrp l̂ '-clv to cmcrge in ohgopoly pricing when 
Professor Scherer observes, cooperation "is mucn more l...el> to em g 

V, fnn^ed of their plans and activities (if not in smoke-filled rooms, 
nval managers keep one another infomied of their pla ^ ^^^^ 

^ " i i ThP present Agreement between BN/isr ana or is K 
through the business press) The present Ag , , , , , , , ca t ion and 

1. It stands to facilitate non-competitive pncing bv enhancing ^,,,p,e It stands ^̂ ^̂ ^̂ ^ ^^^^^^ ^ ^ , , p „ , 

.n,erdependence among competitors By resort rig ^̂ ^̂ ^̂ ^ 

,he Agreement places the BN/SF directly in reliance upon UP.SP for 

H mercer will increase market concentration in an already 
The important pomt is that the proposed me ger wi I m ^̂ ^̂ ^̂ ^̂  ^̂ ^̂ ^̂ ^̂ ^̂  

concentrated environment^ Conjectures of the „ the BN/SF 

BN/SF and LT/SP 

r n.nt Be Relied rpon to Price Trackage Rights Competitively 
Thc i'arties Cannot Be Keiieu H"" 

• „ fV,̂  RM/SF in a position to compete enectiveiy conditons must leave the BN/bMn a po „,^,^er The BN/SF must be 

able to meet the pre-merger pn.e . n̂ / service ^ 

The LT'SP has no incem.ve vc'-mtanly to set a pnce for trackage nghts 

| l at pre-merger levels 

• ,r.cka2e nahts aereements because thev beheve that 
„ s o . . .co„o„.s,s . se a re>.nc= on „ , ^ , „ ^ „a.u.a,W 

volun>ar.-...go.,at,onsw,U«ld efficen. pnces - Theybehe 

Schcer.-fuprj at 215 
^i„c -̂ 7 far-a^D'oach toward trackage nghts 

M- R Tve Preserving Post-Merger Rail compcu 
f views ,̂ f.hev''economists, see W lUiam B Tye. Krescr̂  B (conun̂ ~< •) 

For a cnnque of Uie views o. 
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have the incentive to set a price for trackage rights that will allow connecting carriers to compete 

efficiently after the merger However, the namral incentive of the merging railroads is to preserv e the 

benefits that they stand to gam fi"om. increased market power If ihe merging railroads are allowed to 

do as they please, they can be expected to set a price for trackage rights that would merely "cement 

in" the effects of reduced competition. Even if service via the BN/SF could survive, it will be to no 

avail in eliminating market power if the pnce for trackage nghts is set too high Common sense tells 

us that the controlling railroad would never voluntarily agree to a trackage r-ghts arrangement that 

undermines the rewards of its increased market power Only Board-mandated terms to force that 

result will accomplish that objective. 

Mr. Prescott's analysis of the trackage rights compensation issue reveals that the pnce BN/SF will 

pay Applicants starts out at too high a level He estimates the spread between actual operating costs 

and the RCAF-U, concluding tbat the cost disparity will grow in later years Pncing trackage rights 

compensation above the cost to UP/SP would certainly raise the floor to both the BN/SF and shippers 

on all rate discussions 

Some have argued that the competitive incentives of the "'tenant" railroad may help secure a price for 

trackage nghts that will permit effective competition after the merger This might be true in some 

cases, but not necessarily in all. .As explained above, the .Agreement was signed among two 

competitors in a highly concentrated market A duopoly may well realize that it is mutually more 

profitable to pay and receive high rents, realizing (1) that these high rents will lock in a floor to rates 

that did not exist prior to the mergers and (2) that the mergers replaced competition from track-

owning railroads with competition between tenant and landlord. Perhaps the tenant believes the Board 

u-iU take a laissez faire position It would therefore be mutually profitable for the tenant ana landlord 

to sign an agreement that "cements in" the post-merger profits of the landlord and the tenant 

Perhaps the tenant is itself a merged canier that succeeded in getting the prospective landlord to 

overpay in the last merger proceeding and feels it is time to reciprocate Perhaps the tenant has 

received a quid pro quo as a result of other features of the agreement.- and really has no intention 

I ronnnued) 
via the Panty Pnnciple," Transportation Journal. Vol 26, No 2 ("W mter 1986). pp 39-54 

Wimess John H Rebensdorf. p. 298?candidly admits Uiat KCS and Conrail could not offer "offsetnng nghu of 

value to UP/SP "• ^ 
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to compete with the landlord because ofthe overpnced 'rackage rights i'-' The only way to ensure 

that compeution has not been sacnficed in the Agreement is for the Board to enforce the ability of 

the BN/SF to compe-.e at the same level that the SP could pnor to the merger 
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Fmally, Professor Willig's argumem concenung the "character of rivalry" assume similar vanable and 

f xed-cost relationships arr.cng competitors both before and after the merger Professor Willig is 

losmg sight of the tact that the BN/SF will have high variable costs from paying for trackage nghts. 

Its competition is supposed to replace that ofthe track-owning SP which had low vanable costs but 

faced hieh fixed costs to using track Obviously, the pnce of Package nghts could be set high enouth 

to elmimate the mcent ve ôr vigorous competit-on, even assuming that Professor Willig is otherwrse 

conect in his arguments 

11 VERTICAL EFFECTS 

Competitive analyses of railroad mergers often distmguish between "honzontal" j i d 'vertical" effects. 

A merge sa o have a potential "honzontal" effect if it Teduĉ % the number of independent 

earners tnat prt casly competed for service. Figure 1 shows a., example of a honzontal effect two 

lailroads • ..r parallel routes merge, creating the "twc to-one" problem Figure I also shows the 

"vertical" eff'ect that applies when, pnor to the merger, part ofthe route is a "bottleneck" controlled 

by only one canier In these situations the merger extends the amount of tracl. controlled by the 

Wimess Rebensdorf p 295, notes Uiat BN/SF was,not provided data on SP s " two-to-one " traffic dau Uiat was 
tlie subject of Uie Agreement Sigmficantiv, BN/SF has Uie option to provide service under "haulage agreements" 
(P 312) ' 
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FIGURE 1 
Horizontal and Vertical Merger Effects 

Before Merger fter Merger Comments 

Reduction in 
number of 

A A independent 
^ ^ y ^ railroads 

Horiz-ontal X ^ - - ^ Y between 

B A given pomts 

Threat to 

B A effective 

Vertical . / ^ " ^ ^ 
compeiiiioii 
by railroad Vertical 

• " A 7 \ 7 
compeiiiioii 
by railroad 

X Y ^ - - - ^ Z 

c 
X Y ^ - ^ Z 

C 
"C " 

bottleneck earner, but the bottleneck itself does not change Because of its shape, the diagram 

illustiitmg the vertical effect in Figure 1 has often been descnbed as the "rat tail" problem IP faces 

"rat tail 'situations at PineviUe. Mansheld, Bastrop and Texarkana l he plams have a choice of either 

the KCS or Missoun Pacific (or at Bastrop, UP or ALNf) fc r the initial leg of west-bound routes, but 

then encoumer a bottleneck for SP destmati. The merger would extend the SP's control along the 

entire length of these routes 

.Applicants in I'ms merger proceedmg do not even address vertical issues, apparently in the belief that 

the ICC s "neutralif," .heory efifectively prevems the Si-rface Transportation Board fi-om even 

.ons.dermg the possibility The "neutrality" theoi^ assumes that a bottleneck earner can already 

I exercise monopoly power over the emire route pnor to the merger Vertical combinations are 

I therefore said to pose no additional anticompetitive impact. Essemially, the theory assumes that :t 

I is simply impossible for a merger to make maters any worse. After the merger, the "neutrality" 
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1 theorv' also assumes that the independent connecting carrier, in this case the KCS, will still be able 

2 to attract traffic fi-om the merged entity, the UP/SP, if it is more efficient. 

3 I btlieve that the "neutrality" theory's assumptions are not realistic They imply a static picture of 

4 the railroad industry and ignore important competitive dynamics.- Prior to the merger, both the 

5 shipper and the bottleneck canier stand to benefit fiom the competitive dynamics between the two 

6 connecting carriers The competitive pressures that the two connecting earners exert on each other 

7 will tend to constrain pnces and improve efficiency and service After the merger, however, the 

8 bottleneck carrier will be threatened by this same dynamjc The bottleneck carrier will be tempted 

9 to behave opportunistically toward the independent connecting earner Control over the bottleneck 

no will provide a new weapon that neither of the connecting earners was previously able to use against 

111 the other The shipper will be the ultimate loser as the dynamic benefits of competition are 

[12 threatened 

[13 In addition to the inherent Qcf<»cts of the "neutrality" theory, I note that Applicants' own arguments 

|14 directly contradict it The theory relies upon assumptions of perfect information and costless 

15 contract-ng These assumptions are contradicted by most all the Applicants' arguments in support 

16 of the alleged efficiency b'-nefits from the m.erger If information problems and the difficuhies of 

i? coordination require i LT/SP met ger, then these problems would prevent the bottleneck carrier from 

[8 extracting its ftiU monopoly rent before the merger, and would also handicap the independent 

[9 connecting earner's ability to compete after the merger Most importantly, the independent 

|0 connecting earner will be threatened even if it is just as efficient as the bottleneck carrier 

The Problems With the "Neutrality Theory" 

The "neutrality" theory paints an altematively malicious and benign picture of the vertically integrated 

earner Pnor to the merger the bottleneck earner is assumed to have perfectly exploited its market 

pov. 'r to the detnm^nt ofthe shipper and connecting railroads by setting the price of its service at 

the highest possible level .After the merger, however, the bottleneck carrier is supposed to channel 

traffic to the independent connecting canier as long as it is more efficient to do so This is an 

See Louis Kaplovs. "Extension of Monopolv Power Through Leverage." 85 Columbia Law Re fiew No. 3 (Apr. 
1985). 515-556 for an insightful cntique of Ur.- "neutralir" "̂ eory (descnbed ^ the "fixed sum" argument) as a 
static anah sis that ignores dynamic considerauons 
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1 important assumption of the neutrality theory If the bottleneck carrier were biased towards 

2 channeling traffic over its own route, then the shipper would stand to suffer from the possible 

3 ineflBcient rerouting of traflBc after the merger Perh.ips the bottleneck carrier would simply refiise to 

4 offer joint service with an efficient connecting: (-ai-rier However, the neutrality theory predicts that 

5 the bottleneck carner will be motivated to cooperate with independent coiuiecting carriers whenever 

6 It is more efficient to do so 

7 

'8 

9̂ 

110 
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il 

The "panty principle" is the pncing rule that attempts to explain why, after the merger, thf bottleneck 

earner would be motivated to cooperate on joint traffic with an efficient connecting earner Figure 

2 provides an illustrative example The figure assumes a bottleneck earner that has already merged 

to control the entire length of a roi; It charges $10 for single-line service This is assumed to be 

the profit-maximizing monopol/ price, sometimes understood as the "most that the traffic can bear." 

FIGURE 2 
Applying the Parity Principle 

to the llailroad Industry' 

Pnce aver entire wide - $10.00 

Bottleneck Portion 

Bottleneck Carrier "A" 

Connecting Competitive Portion 

y 
Incremental Cost: S3.00 

Y 

Connecting 
Carner "B" 

Net Revenues Available to Carrier "B" 
Division for B'̂ ttleneck Portion? Over Competitivf» Portion 

Pant\' principle division: $7.00 $10.00- $7.00 = $3.00 
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aenendent connecting railroad can cany traffic over the competitive portion of the rout̂  from 
An mdependent B Y to Z are 

nts Y to Z The bottleneck earner's own incremental costs ot mo . g 
P°' . u V, rtiPv̂ eck earner will have an incentive to offer joint 

A tn he S3 The theorv goes that the boulei-eck earner wm 
assumed to be i ne uic« . » . ^ .„„ the traiTie from point X to the 

ce as long It can charge a high enough rate just for canymg the trauie P 
service as long 11 ̂  s o th.̂  service is called its "'division for 

n.rt,on tjoint Y The bottleneck carner s charge for this service 
imerconnection poim I . i >c ,v,. hnttleneck earner̂  The panty 

ffic How high a division will secure the cooperation ot the bottleneck cam 
joint traffic How high cooperation For single-
p . . i , e says that the bottleneck earner will rê^̂^̂^̂^̂^̂^̂^̂^̂  ^ ^^^^^ ^^^^ ^ 

.e^cethebottleneck canier can obt̂ nlO^^^^^^^^^^^^^ 

route "Y to Z" in setting a division for joint traffic. 

' ..A to he efficient because the connecting carrier can 
, The pnce of S7 forjcm-Une servce ,s supposed ,o be effic e„ ^̂ ^̂  

1, .„„,a .o pa, .he .v,s,o„ an. s,n> , u . a p,ofi. as ,o„. - ^ ,he cs.o.e. pa. S7 
,hose of ,he boa,e„ec. came. The co^ec.n, ca.,er ™U coHec S ^̂ ^̂  

, o . n o . h e . o . e „ e c . c a . e . a s . h e . . s , o h f o , c a , . , . — 

8 .,0 cove, us own cos.s If .he connecmc c.-ne, ,s meffic.en.. 

9 carriers offer ,o prov.de join, service 

, .rhaps ,he mos, seno. proh,e. . . h .he pa.., pnncple 
, ..ed.ds.n.cos.sP.n.e3assu.es.ha.,nves.n,..sa^^^e.^ 

, . e p e n d e „ . c o n n e c . , n . c a r . e r , o p — ^ 

' " • ' • " ' ^ " r i : : : : : t u h — P, . re ,hrea.sd^ 
Of canv̂ ng the traftie from Y to ̂  investments the prospective costs 

V „ t-l The dav before undertaking the mves.mem:., H 
^ - " ^ ' - = - 7 " . : : " o / nc i . o . .he . . . r ed fxed cos. of .he .nves.n.e„. and .he 
of car.,n, .ra.r,c .ron, Y „ n ^^^^^ ^̂ ^̂ ^̂ ^̂ ^ ^ ^ ^ ^ ^ ̂  ̂ ^^^^ „ , „ 

subsequem var.able costs . he panry pnn p „ _̂ 

^^^^ - - - - - -

zr ::;:r r*o.dno. wa„ .o prôde...... se.ce 
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; 1 receives a division of $9 The reason is that, by limiting its operations to the imerconnection pomt Y, 

[2 the bottleneck earner now only saves the $ 1 in vanable costs. 

However, at a bottleneck division of $9, the eompetmg connecting canier will not be able to recover 

the cost of Its own investment In essence the bottleneck owner has applied a "pnce squeeze" 

p,ohibit.ne the connecting carner from recovenng its sunk costs Anticipating this problem, the 

connectme earner would have no incentive to undertake any investments in the first place Hrofessor 

Joseph E Stiglitz has noted that monopolists can exploit this same dynamic process m other 

uidustnes to exclude potential competitors from markets where fixed investmem costs are required 

to compete ^ The existence of sunk costs simply tempts the bottleneck earner to raise the dr .sion 

on jomt-lme service, preventmg any one else from surviving This is not an eff-ieient outcome The 

[ l appropnate pnce would requir. a long-ten. perspective penn.tt.ng the recovery of all eff-.cient 

mvestment eosts However, the bottleneck earner's mcenuves mev̂ tably have a short-term aspect that 

tempt It to maxmi.ze the pnce for jomt traffic Figure 3 therefore illustrates how the existence of fixed 

and sunk costs creates an inherent conflict between eff-ieiency and the incentives ofthe bottleneck 

carrier. 

efficient entrant wn rer .ver no ntore than vanable cost is automatic 
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FIGURES 
The Parity Principle WiU Prevent 

Effective Competition in the "Contested Area 

Price over entire route = S 10.00 

Bottleneck Portion Connecting Competitive Portion 

Costs of Bottleneck Corner 
Fixed Cost; Sl OO 

Vanable Cost: $1 00 
Total = $2 00 

X Y \ ^ 
Casts of Connecting Carrier 

Fixed Cost Sl 00 
Vanable Cost Sl OO 

Total = S2 00 

[3 
The Dav Before Investments are Made; 

• Incremental cost = 
Fixed cosi o*"investment + vanable cost = $2.00 

The Day After Investments are Made: 

• Fixed investment costs are now sunk. 

p f ^ l . Post-invesmient incremental cost = vanable cost = $1.00 

• Based on the post-mvestment cost 
bottleneck earner sets the pantv' pnnciple division at $9 00. 

Result: .Applving the parity' principle would force the connecting carrier 
to lose SLOO Per unit and, realizing that, the carrier would never 
undertake investments in the first place. 
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Note how the situation has changed because ofthe merger If the bottleneck carner did not also own 

" 2 the competitive portion ofthe route, its incemives would be different Pnor to the merger, there are 

3̂ two independent connecting railroads and the bottleneck earner has an incentive in effective 

• 4 competition between them As they exert competitive pressure on eaeh other and reduce costs or 

(5 improve service, both customers and the bottleneck carner are the benefieianes There are several 

f 6 reasons why, prior to the merger, the bottleneck earner would not execute a similar pnce squeeze 

[7 as shown in Figure 3 First, by raising the division to $9, it would nsk dnving both connecting 

\ 8 caniers from the market It would not be imerested in dimimshing the ability or incentives of the 

[9 connectmg earners to compete successfiiUy Second, the bottleneck earner might not have good 

10 infonnation about the costs of transportation along the competitive segment. It therefore has less of 

11 an ability to identify the maximum level possible for its division. 

2 After the merger, by comrast, the bottleneck earner loses the incentive in sustained effective 

13 . competition that was a benefit to the shipper The pncing policies of the bottleneck earner will now 

{4 target the connectmg earner to dnve it from the market \vithout hamung the bottleneck earner" s own 

15 service Both profit maximization and pnce squeezing will be facilitated because the bottleneck 

1.6 carrier will have better infonnation as to the costs over the competitive segment In essence, the 

merger transfonns the dynamics ofthe situation to one where the bottleneck carner is better informed 

18 and more antagonisuc. The mdependem connectmg railroad will therefore be more hesitant to invest. 

11 
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Professor Louis Kaplow has noted that the "neutrality" theory is inherently inappropnate for 

addressing monopolistic leverage over "bottleneck's.-' The "neutrality" theory involves an entirely 

stauc picmre of efficiency and profit-maximization. By comrast, the monopolistic exploitation over 

bottlenecks as shown in Figure 3 is inherently a dynamic problem A static theory simply cannot 

address a dynamic pro'ilem— it just ignores it. Professor Kaplow observes that proponents ofthe 

" neutrality" theory "implicitly or explicitly take a static perspective" and 

IS 
26 
17 
23 
29 
?0 
il 

it is hard to understand why so much of the criticism of leverage 
theory [conceming the abuse of "bottlenecks" to affect dovmstream 
markets] operates primarily in a static framework when even some of 
the earliest and most unsophisticated statements ofthe leverage theory 
were explicitly grounded in a dynamic model [footnote omitted] For 
example, statements concerning foreclosure typically itjC:: to the long-
run effect on the market position of competitors Arguments 
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concermng the erection or maintenance of entry barriers [footnote 
omitted] also have been grounded explicitly in a dynamic context -

Another problem with the "neutrality" theory involves the evidence on competition in "rat-tail" 

situations For example, competition among the parallel connecting earners of a "'rat tail" situation 

can lower the total pnce to shippers The "'neutrality" theory, by comrast. predicts that competition 

would be to no avail in lowenng the pnce. as the bottleneck carrier would perfectly exercise market 

power and inerease its own rate to perfectly offset any reduction along the competitive portion ofthe 

route The failure of this theoiv' to hold would suggest that bottleneck earners do not exercise perfect 

market power prior to mergers As explained ibove, incomplete infonnation can limit the market 

power ofthe bottleneck earner pnor to merging with one ofthe connecting carriers. 

11 An interesting example of this concerns rail rates out of the Powder River Basin In the 1980s, the 

12 Union Pacific and C&NW opened up the Powder River Ba.in to competition against the Burlington 

13 Northem For many electnc utdities, this opened up rail options for transporting coal from the ongin, 

14 although they still faced a "bottleneck" for the portion of the route that tenninated at their plants 

15 Rail rates fell as a result, comradictmg the "neutralitv" theory .Although some have since attempted 

p6 tc attnbute the decline in rail rates to other causes such as changes in the demand for coal.^ many 

[17 industn.' obseî ers at the tmie believed competition was a key factor - The Intenor Depanmem. for 

K.aplo\v-vu/jra at 528. 530 

^ In the BN SF merger Professor Kslt said that routes with sirgle-line service expenenced similar pnce declines 
as other routes Routes with smgle-lin^ SCTMCC. he reasoned, were comparable to the post-merger rat-tail simation 
discussed 3bo%e Because thev expenenced rate declines, he concluded that these simations did not suffer the 
competitne hami teared &om abuse ofthe bonleneck Professor Kalts analvsis. however, onlv isolated routes 
where <;ingle-lme serMce was available, these routes did not necessanlv also ha%e bottlenecks His anahsis 
therefore d'ld not capture the change m rail costs specifically on bonleneck routes relative to competitne ones 
This verv issue was treated as a major data problem when Professor Schmalensee cnnqued a snidy by Gnmm. et 
al isupra note 32) The l.CC adopted contradictory posinons on the issue by echomg Dr Schmalensee s critique 
ofthe Gnmm smdv while acceptmg Professor K.ait's analysis without question (Docket No 32549. before the 
Inter-tate Commerce Commission, Burlmgton Sorthern Inc. and Burlmgton Northern Railroad Company-
Control ctnd.'.lerger- Santa Fe Pacific Corporation and the .Atchison. Topeka and Santa Fe Railway Company 
l.\iig 16. 1995. p 74. fh 94, 77) 

• Professoi Kalt argued and the I C C accepted that rail pnce declmes were related to changes m the demand for 
coal, and not to the competiuon provided by CN&WLP (ibiJ) 

'" See e e ' BN Losmg Groui.d m Powder River Basm," Coal Transportation Report (Jan 16, 1986). p 5. Rail 
Report Cnnci7£S Transpon Rates for Coal D. "Aestem Railroads. Coal neek (Mar . •/. 1986), p 7 (BN offkia. 
cues head-io-head competition with Chicago & Nonh Western " as responsible ^Xy^ 
Presents Sew Competiuon." Coal Transportation Report (Sept. 16, 1985). p 9. -CANW. BN Ban.e 0.e 

(continuea. ) 
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impeifeet information, then the merger will increase the ability of the bottleneck canier to exercise 

market power to the detnment of shippers. 

Applicants also contradict the purely static vision of competition implicit in the "neutrality " theory. 

Their pnncipai defense ofthe merger lies in the "character of nvalry" argument, which is emirely 

dynamic We are supposed to believe that the SP will become stronger as a result ofthe merger and 

therefore mtensify' competition Applicants fail to apply the same "character of nvalry" test to the 

behavior of the post-merger bottleneck earner Once the tme character ofthe bottleneck earner's 

nvalp»' is analyzed, the "neutrality" theory falls apart 

10 

11 

12 

13 

CONCLUSION 

.Applicants have made several inconsistem argumems in this proceeding, alternatively to justify the 

merger and mimmize the adverse consequences for competition The "accordion theory" produces 

inconsistent market defimtions that obscure both the tme threat to competition and the issue ofthe 

BN/SF's abiUty to effectively replace lost competition. Testimony on the inability ofthe LT and SP 

to coordmate among themselves without a merger is comradicted both by reliance on the Agreement 

to sc'.ve competitive problems and by the "neutrality" theory's assumption of costless eomracting 

Dynamic arguments with respect to the "'character of nvalry"" are in tension with the static 

assumptions ofthe "neutrality " theory 

i l 8 The problems of this merger are several The merger has honzomal aspects that threaten competition 

[19 for IP's mills at "nvo-to-one" points nanowly defined and elsewhere The Agreement is suspect for 

0 several reasons, including the atmosphere of high market concentration in which it was signed, the 

|21 namral mcemives ofthe LT'SP to set too high a pnce for trackage nghts. and the specific operational 

22 problems that have been idemified Evidence suggests that, under the .Agreement, the BN/SF will not 

23 be in a position to effectively replace lost competition furthermore, several IP plams would see the 

124 merger extend the comrol of a "bottleneck" earner over the emire length of relevant routes 

125 Sustainable competition by the independent connecting carner, cunemly the KCS, would be 

26 threatened In addition to its meonsistencies with Applicants' other argumems, the "neutrality" theory 

'2": simply fails to address this dynamic probkm 
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WFLLIAM B. TVE 
Principal 

Dr William B Tve received his B A m economics from Emor̂  Umversm^ and his Pĥ D m eco .omics 
f r L M^ard UnIvers,̂ ^ Upon leavmg Harvard, he became assistant professor of --omics . d 
~ L t at the U S -Air Force Academv, holdrng the rank of Captain. Tnere he taught quanntau 
S o r c l o r v , econometncs. poltcv. .sue. m ccntemporarv. economics . 1 quantitanve deeis.n 

: ; . ™ t o r f tJZt t t t t r t , from m«ge, ofTl, . Branl. Coup. U,c ^ U-cenmes Rese.ch. .nc . 

and was known for a year as Brattle/lRl 

RECENT ASSIGNMENTS 

Dr Tve an expert m economic analysis and public poUcv-, has been an econotme consultant f^r over twen̂ ^ 
ve J ' He speciahzes m regulator.' and anmmst issues. His clients have mcluded regulator, bodies, firm 
Z j ^ ^ ^ s an'd law firms He has authored or co-authored over one hundred papers and 
publications, mcludmg four books Some recem consultmg assigmnents include 

. Estimating Damages: provideu economic analysis of damages m a case 
involvmg claims of alleged fraud m firanchismg and damage claims from alleged 
overcharges m the retailmg of gasoline. 

. Antitrust Analysis: perfomied studies of competmon m railroadmg and 

international telecommumcanons. 

Settlement Values and Strategies: used busmess decision and ?lanmng tools 

successfullv m consultation with attorneys to develop optimal l.tigauonysettlement 

strategies m several recent cases 

Rp^-uUtory Economics: testified on mergers bet̂ yeen regulated firnis. on the 
economic aspects of automobile franchise regulaUon m a case between a dealer 
and an automobile manufactu... on cost allocation issues irvolvmg different 
petroleum streams on the Trans Alaska Pipelme (TAPS), and on the cost of capital 
and proper calculation of avoided costs m the electnc uulit>' indusuv 

Management: provided assistance to senior management of a large uulity 
seekmg a successful transiUon to a more compentive busmess environmem. 
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William B. Tye ^ 
Principal ^ 

PAPERS ANU PUBLICATIONS 

•The Economic Costs ofthe Urban Mass Transportation Capital Grant Program"" Ph.i. dissertauon. 
Harvird Umversitv'. 1969 

•The Capi-al t ant as a Subsidv Device The Case Stud̂  of Urban Mass Transn " Prepared for the U S 
ConsreTs Jou.t Economic Committee. Subcommittee on Pnonties and Eccnom> m Govemm^n 
Pubhshed m The Economics of Federal Subsidy Programs Part ^Transportation Subsidie 
Washington, DC Government Printing Office. 1973 

•The Appbcanon of Behavioral Tr- .c ."demand Models"" In Behavioral Travel-Demand Models, edited 
by Peter R Stopher and Amim H Meyberg Lexington. MA Lexmgton Books. 1975. 

•••nie Economics of Urban Mass Transit Capital Grants "" Highwav Research Board. Htghway ^e.v,arc/i 
Record So 7-6 Price-Suhsidy Issues in Urban Transportation Woshmgton. DC Nauonal Research 

Board. 1976. 

-Problems and Potentials of Federal Transit Operating Subsidies " Transportauon Research Board 
'ar^PL^nRese^^^^^^ 573i Transit Operating Subsidies. Washmgton. DC Transportauon 

Research Board. 1976 

"Diagnostic Tests for the bidependence from Inelevant Alternatives Propert>_ ofthe Multinomial Logit 
D^el McFadden'and Kenneth Tram) Workmg paper Na 7616, InstiUite of Trarisportation 

Studies. Urban fravel Demand Forecasting Project. Umversity of California Berkelev. August 19,6 

•Mxvimum Potennal Energv- Savings from a Cessauon of Federal Aid ^ ^ ' ^ ^ ^ ' ^ f ^ ^ ' ^ ; ^ ^ ^ ^ ^ ^ 
(with Milene Henlev and Michael J Kmnucan) Transportation Research Record So ^ • ' ^ ^ . ^ 1 ' ' ' ^ ' ' ' ^ ' ' ^ ^ 
and cTZvaTon Concerns m Transpcrtation: Energy: Noise and .Mr Quality Washington. DC. 
Transponanon Research Board. 1977. 

"ADDlicauon of Diagnosuc Tests for the It.dependence from Inelevar.t .Alternatives Propert>- of the 
MtSfnoS L^git Mo^ef' (vvith Daniel McFadden and Kenneth Train) Transportation ^̂ ^̂ earch Record 
xfcT^FoT^Sltmg Passenger and Freight Travel Washmgton. DC Transponanon Research Board 
(1977) 39-46 

•Effects on Motor Canier Operations of ICC Regulauon of Operatmg Authont> "• (with Paul O Robertŝ  
J o s e S ^ Z C ^ d James F îeafsev, Transportation Research Record .VV, 63^ Price and Subsidy in 
Intcfan^^rZsportationantil^^^^^ Washmgton. DC Transportauon Research 
Board. 1977 

•The Demand for Urban Bus Transpo:' 
(JanuaÎ  1977) 92-97. 

Comment ' Journal of Transport Economics and Policy 

In Urban Transportation "l.̂ ues m the Economic Regulauon of Urban Public Transportation 
Economic Washmgton. DC Transportation Research Board. 1978 

••Load Factors of Motor Caniers on the Interstate Highwav Sv stem Consequences for Regulatoiy Policv" 
( ' tTpa^ O Roberts and Joseph G Aaonji) In Motor Carner Regulation^ I Z T i l l T j ^ ^ ^ ^ ^ 
on Economic Reeulanon ofthe Mo or Canier hidustr> 'Vashington. DC. 7-8 Apnl 1977. Washington 
uC ;;a-u...ai Academy of Sciences 1978 

•Research Issues m the Costs of Urban Goods Pickup and Delivery "In J^^^^^^^^ 
Areas-GTUA III. edited by Goidon T Fisher Proceedings of the Tni,.. Engineering i-ouna 



William B. Tye 
Principal 

Conference, Sea Island, GA, 4-9 December 1977 Spnngfield. VA: Nauonal Techmcal Infrrmalion 

Semce. June 1978. 

South Australia. London. Croom Helm, 1979 

Business School. 26-28 March 1979 

-Multinomial Probii TTie Tlieoty and Its AppUcauon to Demand Forecasnng, by Carlos Daganzo, book 
review TranspomfJOM (October 1980) 301-302 

Washington. DC. 11-12 Februan- 1980 P^^hshed as i„,ernationai Jour.ial of Tourism 
-Competmon and Subsidies . i Intemauonal Air Transport 
Ma«ag';'« ;̂"M December 1980): 199-206 

1980 Transportation Research Record ho .64. ^'^^'"^J'J""" , ^ 
Models WaThington. DC Transportauon Research Board. 1981 

-Gatewav Diversit>̂  and Compeutirn tn Intemauonal Air Transportation." Transportation (1981) 

345-356 

••on *e Problems ofMa^u-mng Compe.,ucr. r O T r , T o " Lo;:ron''ra^b"^^^^ 
Pro..t:eMss»l thett-,,rUConlere.,ct onTranspo^^^^^ ,„ Honor 0,f 

"iLTZ^^tS^^^^^^^^i^ aXp« '.... .^tn, Mt M...^ 
Sta;̂  Umversin'. 1981. 

, „ p , . a „ o . o f M o , o , C ^ . R e . U . o . ^ R e f o n . f o r C ^ ^ ^ 

Joint Commmee Meetmg on Tmck and Râ l ̂ J''̂ ^^ '̂-̂ ^^^^^^ Research Record 804: Surface 

r S r K : S ™ ' - r T S ' r ] " . r ^ S ? ^ i ; S c Aca.e„v or scene. 

1981 
Proceedings-Twenr̂ -Second Annual Meeting Transportation Resecrch Forum (editor). 1981. 

• .Mo,„rCame,.«ton9S0Re,>..«Ne. Ma,to,„s S„..eg,-Truclong - Traf^o ,16 March 

1981) 32-33 . . 



William B. Tye ^ 
Principal . — 

•Deregulauon of Freight Rales and Aggregation Enor in Demand Forecasnng" (with Bernard Reddv) ICC 
Practitioners' Journal (September-October 1981) 700-705 

•Stock Prices. Infladon. and Interest Rates " Published as "What >s Depressing Stock Pnces-' In 
Enterprise Washington. DC Nauonal Association of Manufacmrers. October 1981 

•Perfomiance Concepts for Measunng the Role of Transportauon in Nauonal Economic Development." 
Proce^Tgs ofthe Merrtational S^.posium on Surface Transportation System Performance. \ ol II . U S 
Department of Transportation. October 1981 

Applicauon of Disaggregate Travel Demand ' M i s (with L Shenr^ ^ B O ^ " I l " " ^ " " ' " ' " " 
S w a v Research Report No 253 Washmgton. DC Transpcnauon Rese-̂ ch Board. 198. 

• Pncin. Under the Motor Camer Act of 1980 "' Proceedings Seminar - / - ^ ^ . f ; - ' ' ' ^ - """'""^ 
and Us'er Charges Washmgton Chapter. Transponanon Research Fomm. 6-7 Apnl I )8.. 

• Preserve the Antitmst Immumtv-A Defense of Collective Ratemakmg " Transpor, Topics. 12 Apnl 

1982. 

-Ramsev Pncmg under the Staggers Rail Act of 1980 " Coa! Transportation. Arlmgton Virgmia. lhe 

Erergv- Bureau, 7-8 June 1982 

.Ith the Association of Soviet Economic Sc'-ufic Insm I ' t c o L ^ n London The 
Centrally Planned and Market Economies, sdixedh} I . b Kiiacnaiurov ana r 

MacMil'lan Press. LTD. 1983 (Also published m USSR ) 

Regulauon. 1983 

••Raiî ev Pncmg aid Market Dommance Under the Staggers Rat. Act of 1980" Transportation Research 
Forum.'ProceedmK^-Twenty-Fourth Annual Meeting {\9%^) 667-674 
-Economic .Analvsis of Selected Costmg Concepts as Applied to the U S Postal Service " Logistics and 
Transportation Review. Vol 19. No 2 (1983) 123-140 
-Ironies ofthe Application ofthe Inverse Elast.cm Rule to die Pncing of US Postal Services "" Log.nc. 
and Transportation P.eview. Vol. 19. No 3 (1983) 245-260 

• Fundamental Elemen. of a Marketmg^Audit for a More Compenuve Motor Canier Industn." 

Transportation Journal (Snrmg 1983): 5-''2 

• Balancnu the Ratemakmg Goals of the Staggers Rail Act"" Transportation Journal. Vol. 22, No 4 

(Summer [983) 17-26 

••-me Postal SerMce Economics Made Simplistic Z' Journal of Policy Analysis and Management, Vol. 3. 

No 1 (Fail 1983): 62-73 

. 1 .. Dr,r— -, the Railroad Industn.' vvim Uncertam Demand 
• On the Problems of Applying h-a....?: Prc...« Uie , , . ^ ^ fNovember 1983): 
Elasticities'" (with Henrian Leonard, Transportation Research. Vol 17A. No 6 (Novem 
439-450 ^ 
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Principal 

••The Economics of Midstream Switches m Regulatory Treatments of Defened Income T^xes Resulting 
from Accelerated Deprecianon" (with A Lawrence Kolbe and Minam .Alexander Baker) ILL 
Pracfinoweri" ,/ourna/(November/December 1983) 24-53 

• The Role of Revenue'Vanable Cost Rauos Detemimanons of Rate Reasonableness "' Transportation 
Research Forum. Proceedings-Twenty-Fifth .Annual Meeting < 1984) 214-221 

• Financing the Stand-Alone Railroad." Logistics and Transportation Review, Vol 19. No 4 (1984) 

291-308 

•Theodore E Keeler: Railroads. Freight, and Public Policy." book review. Transportation Research 

(January 1984) 71-73 

• Regulatory Treamiem of Defened Income Taxes Resulung from Accelerated Deprecianon by Motor 
earners" (with A Lawrence Kolbe and Mmam .Alexander Baker) Transportation Journal (Sprmg 1984) 
24-35. 

-Regulation and Capital Fornianon m the Oil Pipelme Industiy " (with Stewart C Myers and A Lawrence 
Kolbe) Transportation Journal. Vol. 23. No. 4 (Summer 1984) 25-49. 

••Conditions for hivestor and Consumer IndifTerence to Transmoi^ Among ^«Sulato.j^Trea« 
Deferred Income Taxes" (n.u, A. Lawrence Kolbe and Mmam ^"^^'l^f ^a^er) Journal of 
Economics (fonr.erly BellJou.-nal of Economics). Vol 15. No. 3 (Autumn 1984) 434-446 

•On the Effectiveness of Product and Geographic Compeuuon m Determmmg Rail Market Dominance ' 
Transportation Journal. Vol. 24. No 1 (Fall 1984) 5-19 

••Some Subtle Pncmg Issues m Railroad Rate Regulation: Commcnr and-'Rq International 
Journal of Transport Economics (August-December 1984) 207-216. .19-..U 

••Revenue.Vanable Cost Ranos and Rail Market Dommance DetermmaUons • Transportation Journal, 

Vol 24. No 2 (Wmter 1984): 15-30. 

"Inflation and Rate of Retum Regulanon" (with Stewart C. Myers and A. Lawrence Kolbe) Research in 
Transportation Economics, Vol. 2 (1985): 83-119. 

-Microecononuc Measuremem ofthe Social Cost of Enviromnental Reguladon." Environmental Impact 
Assessment Aeview (1985): 117-131. 

"Rate Base and Rate of Retum Methodologies frr Detennmmg Reasonable Rates for Captive Rail Traffic " 
Transportation Resecrch, Vol. 20A. No. 1 (Januarv' 1985): 1-14. 

•Problems of AppKing Stand-Alone Costs as an hidicator '^^^^^^^ DXCarr i ' !^8 '^5v '7^ 'o 
Kt2Son2b\tn^yInternational Journal of Transport Economics.\o\ 12. No 1 (Febmary 1985) 7-30. 

• Rail Merger Policv An Obstacle to the Trars.tion to Deregulauon " Defense Transportation Journal 

(Febman- 1985) 60-69. 

•The Apolicabihn ofthe Theory of 'Contestable Markets' to RailWater Camer Mereers " The Logistics 
and Transportation Review (March 1985): 57-65 

The Regulalorv Transmcn"' (with John R Mever) American Economic Review. Papers and Proceedmgs. 

Vol 75. No 2 (May 1985): 46-51. 



William B. Tye ^ 
Pnncipai ^ . — 

•Scenanos ofthe Motor Carner Indusn^ without Colleen ve Ratemakmg • Transportation Practitioners 
Journal (fonnerly ICC Practitioners Journal) (Summer 1985) 493-51 1 

••TTie Pncmg Policv ofthe Postal Service Policvmakmg Misunderstood. Journal of Policy Analysis and 
.V/anagemenf (Wmter 1985) 256-262 

"A Techjucal Note on the Denvanon ofthe Bayesian Ramsey Pncmg Rule"' (with Herman B Leonard) 
Transportation Research. Vol 20B. No 1 (1986): 41-47 

• Stand-Alone Costs as an Indicator of Market Dommance and Rate Reasonableness Utider the Staggers 
Rail Act " International Journal of Transport Economics. Vol XIU, No 1 (Febmars' 1986; l-.O 

•Post-Merger Demals of Compenuve Access and Trackage Rights in the R^l bidustrv J^^^^P^ '̂̂ """ 
PrLnonm7ourn.i /(fonTierly/CC/'rac/;no«m Jour^r.n. Vol 53. No 4 (Summer 1986) 41.-4.7 

•On tbe Application of th.e •WiU.amsoman Welfare Tradeoff to Rail Mergers " The Logistic, and 
Transportation Review {Sepiember 1985) 239-248 

• Preserving Post-Merger Rail ^ompeunon Via the Pantv- Pnnciple." Transportation Journal Vol 26. 

No 2 (Winter 1986): 39-54. 

Encouraging Cooperation among Competitors: The Case of Motor Carner Deregulation and Collective 
Ratemakmg.'Nevt'Yotk: Quorum Books. 1987 

• Competitive Access A Comparative Indusny Approach to the Essenual Facility Doctnne, " Energy Lai. 
Journal. \-o\ 8. No. 2 (1987): 337-379 

• Pncir.^ Kail Competitive Access m the -^ransiuon to Deregulauon with the RevenueA anable Cost Test. " 
I n r S S ^ r ' ? ! 32.No 1 (Sprang 1987): 101-135 R.,nm.<iin Public Utilities La. Anthology. 

Vol 10 (1987). 

"The Voluntar^ Negonadons Approach to Rail Compenuve Access m the Transiuon to Deregulauon." 
Antitrust Bulletin. \-o\ 32. No 2 (Summer 1987): 415-450 

•Keep Colleen ve Rates Alive." The Journal of Commerce. (11 December 1987) 8A. 

•The Contestable Market Defense m Freight .Anntrust Cases."" Transportation Practitioners Journal. 

Vol 54, No 2 (Wmter 1987) 177-198 

•Toward .Achieving Workable Compeuuon m Industries Undergomg a ^ r ^ ^ f ' ^ ' ^ Z / ^ l ^ ^ ; ^ ^ ^ ^ l " ; ; ' ^ 
JohnR %\ever). Yale Journal on Regulation. \ o \ ^ . > i o 2 (Summer m n .73-297 Rep blished m 

Public i 'tilnies Law Anthology. \ ol 11 (1988) 

•Pncmg Trackage Ri^ts to Presene Post-Merger Rail Compeuuon."' Logistics and Transportation 

Review. \o[ 24. So 4 (1988): 317-348 

• Pnnciples of PubUc Unlmes Rates, by Bonbnght. Danielsen and Kamerschen." book review. Energy LOH 
Joi.r«a/. Vol9 (1988): 51 1-512 

• Incentive Companbilitv of me Kevenue/Vanao.e .ost Test for Rail C. r.pcUtive Access." m Antitrust 
Bulletin. \o\ 34, No 1 (-pnng 1989): 153-184 

• Prudent Investmem m Large Complex Projects The C ;̂e °f the Trans-Alaska Pipelme System," 
Transportation Practitioners Journal. Vol 57. No I (Fall 1989) 17-49. 

•Ti 
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"Ccai Contract Renegouations,"' ongmally presented at Electnc Power Research Insmute. Fuel Supply 
Semmi-1987 Tiansportation Practitioners Journal Vol 56, No 2 (Winter 1989) 1 14-131 

••Infiastmcture Costs and ContesUbiliK nieorv." Proceedings ofthe Fifth World Conference on Transport 
Research. Yokohama Japan. July 10-14, 1989, Westem Penodieals. Co . 199(-

The Theory of Contestable Markets Applications to Regulatory and Antitrust Problems in the Rail 
/nc/wjrrv. New York: Greenwood Press, 1990 

Thc Transition to Deregulation: Developing Economic Standards for Public Policies. New York: 

Quoram Books. 1991 

"Competitive Access m the Transition to Deregulation Lessons from Other Iriidustnes.̂ ^m American Bar 
AssocSon Conference on Competition and Regulauon-Compauble Bedfellows'. Washington. D C . 
Januarv 18, 1989 

••A'aluanon Methodologies for Public Takeov .rs of Regulated Rail Atsets. ' Transportation Practitioners 
Journal. Vol 57, No 4 (Summer 1990): 364-384. 

"Regulatorv Fmancial Tests for Rail Abandomnent Decisions, " Transportation Practitioners Journal, 
Vol 57, No 4 (Summer 1990): 385-403. 

"The Duguesne Opmio.n: How Much 'Hope^ Is There for Investors m Regulated Finns-' with A. 
Lawrence Kolbe, Yale Journal on Regulation, \o \ 8. No 1 (Winter 1991): 113-157 

"Oonmal Time Stmctures for Rates m Regulated hidustnes. " with A Lawrence Kolbe Transportation 
P r ! T , f o J e T j o i ^ n ^ V o l 59. No 2 (Wmter 1992): 176-196 (published m Public Ulililies L a . 
Anthology. Vol XV [July-December 1992)) 

"Pracncal ImplicaUons ofthe Supreme Courts Duqu^sne Opmion for Regulated hidustnes." with A 
Lawrence Kolbe. Public Utilities Fortnightly. August 30. 1990. 

'The FaK Allowed Rate of Return with Regulatory Risk. " with A Lawrer - Kolbe. Research in L a . and 
Economics,\o\. 15 (1992): 129-169 

"The Economics of Public Convemence and Necessity' for Regulated hidustnes." Transportation 
Practitioners Journal. Vol 60, No. 2 (Winter .993) 143-1>9 

••Market Imperfections, Equitv- and EEBciencv- in .Antitmst."' The Antitrust Bulletin. Vol. 37. No I (Spnng, 

1992) 1-34 

•Paradoxes in Recem Applicauons of Law and Economies to .Anntmst.'" Antttrus, and Trade Regulation 
Section UTRS) Report. Federal Bar Associauon. Vol 111, No 1 (Sprmg 1991) 1.7-9 

•How to Value a Lost OpportumK. ' with Stephen h Kalos and A Lawrence K.ilbe Section of Ar ..tmst 
Lav A l t a i B ^ Association. 1991 Annual Meeting^ .Atlanta. Georgia ^ ^ i ; : ^ ^ ^ ^ , 
Measunng.Antitrust Damages. August 13. \99\ Research in L a . and Economics, Vol. 17 (1995). 83 

125 

•Antitmst L>an.a,es from Losl Oppc tunities," with Stephen H KaJo^. forthcommg m The Antitrust 

Bulletin 

Regulator, Risk TTieorv . i t h .Applications to Natural Gas Pipelines and Other Industries, with Stewart 
C Mvers and A Lawrence Kolbe. (Boston. Kluwer Academic Publishers. 1993) 



W illiam B. Tye 
Principal 10 

"Envtronmental Cleanup Liabilities."" Public Utilities Fortnightly, Vol 129, No 1 (Januaiy 1. 1992) 18-

20. 

•Strategic Anahsis in Litigation Consultmg." Litiga-ion Management and Economics. No. 1. Vol 2 (June 
1992)''5-8 

••Pncing Market Access for Regulated Finns." and "Replv, " Logisncs ana Transportation Revie.. Vol 29. 
No 1 (March 1993): 39-68. 75-80 

"Who Pavs for Pmdence Risk''" v.ith A Lawrence Kolbe, Public Utilities Fortnightly, Vol. 130, No 3 

(August i . 1992): 13-15 

• The Transition to Deregulation and the Theon of Contestable Markets Reply," Journal of 
Transportation Research Forum, Vol. 32, No 2 (November 199'.): 425-426. 

••Iniroducncn." Public Utilities L a . Anthology. Vol XVI (Januar%-June 1993) 

•The Pncmg of Inputs Sold to Compemors."' Yale Journal on Regulation. Vol 11. No I (1994) 203-224 

-nie Not-So-Strange Economics of Stranded Invesmiem" (A Reply) witii Johannes P Pfeifenberger. The 
Electricity Journal (November 1994): 3. 80 

•The Economics of Pncmg Network biterconnecuon Theoiy and AppUcauon to the Market for 
Telecommlcauons m New Zealand'" with Carlos Lapuerta forthcommg m The Yale Journal on 
Regulation. 

•It Ain't hi There: The Cost of Capital Doe. Not AutomaUcally Compensate for Ŝ^̂^̂^̂^ Cost" with 
A Lawrence Kolbe. Public Utilities Fortnightly Vol 133. No 10 (May 15, 1995) 26-28 

•Handle with Care: A Pnmer on hieenuve Regulauon ' with Johamies P Pfeifenberger. Energy Policy, 
Vol 23, No 9 (September 1995): 769-779. 

•Response to Book Review," with A Lawrence Kolbe and Stewart C Myers. The Yale Journal on 
Regulation. Vol 13, No 1 (Wmter 1996): 413-417 

•Compensauon for the Risk of Stranded Costs."" with A. Lawrence Kolbe. working paper m prog .-ss. 

••A SimpUfied Procedure for Esumamig the Effects of the Fmancial Risks of Purchased Power Contracts 
on the Caiculauon of Avoided Costs."' with Marv in A HavvJiome. workmg paper m progress 

•TTie Economics of Negauve Banters to Entrv How :o Recover Stranded Costs and Achieve Competition 
Equal in the Electnc Uulitv Industn. " with Frank C Graves, working paper m progress 

TESTIMONY 

Assisted in preparation of expert testimony before the Postal Rate Commission m 1974 and 1976 

A.: :̂ cd Professor Franklm Fisher in pr;p3r3t-n of exp:-! '«t,niony m antitmst liugauon (CBS v 

ASCAP) 

Tesnmony before the Postal Rate Commission on 
14 October 1977 

behalf of United ^arcel Semce. Docket No. R77-1, filed 



William B. Tye 
Principal 11 

Direct tesnmony before the Postal Rate Commission on behalf of United Parcel Senice, Docket 
No. MC78-1, filed 4 Apnl 1979. and supplemental testimony, filed 15 June 1979 

.Assisted Professor Stewart C Myers m the preparauon of expert tesnmony on rate base methodologv- and 
rate of retum m the oil pipelme mdustr. before the Federal Energv Regulatorv Commission. Docket 
No OR79-1 

Assisted in the preparanon of expert tesnmony on the subject of profit renegouauon for a government 
onuactor performing tmckmg senices. 1979 

Testimony before the Civil Aeronauucs Board on behalf of Eastern .Airlmes, Miami-London Route Case. 
Docket No 36764. 13 December 1979 

TesUmoriv before the Civil Aeronauucs Board on behalf of Eastem Airlmes. Flonda-Mcxico Citv- Route 
Investigation. Docket No. 32820. 16 July 1980 

Testimonv before the Postal Rate Commission on behalf of United Parcel Service. Docket No R80-1. filed 
13 .August 1980. 

Tesnmonv before the Motor Camer Ratemakmg Study Commission on behalf of Motor Common Canier 
.Associations. 19 March 1982 

Testimonv before the ICC on behalf of the National Coal Associanon. Coal Rate Guidelines—Nation.ide. 
Ex Parte So 347 (Sub-No 1), 13 Apnl 1982 

Tesnmonv before the ICC on behalf of The Davlon Power and Light Company (v Louisville and Nashville 
Railroad Company). Docket No 38025. 6 Apnl 1982 (direct) and 7 June 1982 (rebuttal) 

Statement prepared for the Motor Camer Ratemakmg Study Commission. "Review of Regulatory Reform 
and the Tmckmg hidustry An Evaluation of the Motor Camer Act of 1980,'" May 1982. 

Tesnmonv before the ICC on behalf of Niagara Mohawk Power Corporation (v Conrail et al ). Docket 
No 38336S. 21 July 1982. 

Testimonv before the ICC on behalf of Commonwealth Ediion et al. (v. Aberdeen and Rockfish Railroad 
Companv ef a/). Docket No. 37891 e/o/.. 9 August 1982. 25 October 1982, and 14 Febmarv- 1983. 

Testimonv before the ICC on behalf of Consumers Power Companv-. Docket No 37854S etal .6 October 
1982. 28 December 1982. and 1 August 1983; m Docket No 38181S. 15 October 1982. 3! December 
1982. a.d2,Auguji 1983; m Docket No. 37853S et al. on .2 November 1982. 13 January 1983. and 29 
August 1983. and in Docket No. 37857Sera/ , on 24 Januarv 1983. 25 March 1983, and 10 Januarv- 1985 

Statement prepared for the Motor Camer Ratemakmg Smdy Comrmssion. "The Motor Camer Market 
Place Without Collecttve Ratemakmg." 24 November 1982, 

Testimonv before the ICC on behalf of Delmarv a Power and Light Company. Doeket Nos 38329 and 
38330. 31'January 1983 

T'«rlmon^ before the iCC on behalf of Mobil Chemical Company. Docket No 37850S. 30 March 1983. 
and 31 May 1983 

Testimony on behalf of Kansas G.as and Electnc Company in Civil Acuon No 83-1104. United States 
Distnct Court for the Distnct of Kansas. 19 Apnl 1983 



Williim B. Tye 
Principal IZ 

Testimony before the ICC on behalf of Co.isumers Power Company, Ex Parte No 347 (Sub-No 1), "Coal 
Raie Guidtimes—Nationwide. " 28 July 1983 

Tisnmonv liefore the ICC on behalf uf Detroit Edison Company, Docket Nos 3827')S et a l . 22 December 
1V83. H Fcbmar. N84, 14 March 1984. and 5 Apnl 1984 

Testimony before the ICC on behaif of Nanonal Coal Associauon, 14 Febmar>- 1984, in Fmance Docket 
No 303()0. CSX Corporauon—Control—.Amencan Commercial Lmes. Inc. 

Testmonv on behalf of MKT Railroad before the ICC. 10 September 1984. 21 November 1984, and 29 
May 1985, m Finance Docket No 30,400 et a l . SFSP Merger Proceedmgs. 

Testimony before the ICC, 31 M^-1985 and 8 July 1985, Ex Parte No. 445 (Sub-No 1). Intramodal Rail 
Competition. 

Tesumony on behal*" of Presidential Airlines m Docket No 43825. Texas Air—Eastern Acquisition Case 
before the Department of Transportation. 13 May 1986 

PaneUstm anv 0-day coUoquium on rail costing i.<:sues, 18-19 June 1986. before the Railroad Accounnng 
Prmciples Board. 

Deposition in Fcmers Electric Cooperative vs .Arkansas Po.er and Light Company. U S Distnct Court 
for the Eastem Distnct of Arkansas, 27 June 1986. 

A.Tidavit before an arbitranon pan >1 in the matter of Manlyn Benjamin. Admmistrator and Traffic 
Execuuve .Associauon, Eastem Railroads, 29 May 1986 

Testimonv on behalf of Presidenual Airlmes m Docket No 44365. Joint Application of Texas .Air 
Corporaiion and People Express. Inc , merger proceedmg bef'̂ re the Department of Transportauon. 21 
October 1986 

DeposinoninCitvof AusOne/a/. v DeckerCoal Compjmy er a/. No A-85-CA-104, US Distnct Court. 
Westem Distnct of Texas. 2 Apnl 1987. 

Testimonv before the ICC on behalf of the Commonwealth of Massachusetts in Docket Nos 31250 and 
31259. Convevance of B&M Corporation Uiterests m Conn River Lme, 13 June 1988 and Reply Testimony 
on 13 Julv 1988 

Testimonv before the Illinois Commerce Commission on behalf of Mississippi River Transmission m 
Application ofll l ini Carrier. 13 May 1988 

Tesnmonv before the ICC on behalf of the Commonwealth of Massachusetts m Ex Parte No. 274 (Sub-
No 11 .A), .Abandonment Regulations—Costing, 8 July 1988 

Deposiuon \n James River Corporation vs. North.est Pipeline Corporation, 13-15 March. 12-14 Apnl 
1989 

Tesnmonv before the Missoun Public Serv ice Commission. Applnauon of Missoun Pipelme Company, 
10 May 1989 and 30 May 1989. 

Testimonv before the Public Uulities Commission of Califonua, Application No. 88-07-020 et a i , 5 
Januarv 1990, on behalf of US Sprint 



W illiam B. Tye 
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Testimonv b-:iore the ICC on behalf of Rio Grande Industnes. lnc . Finance Docket No 31505. Rio 
Grande Industries. Inc era/.-Purchase and Related Trackage Rights-Soo Ut-i Railroad Company Line 
Between Kansas City. MO and Chicago. IL. 15 Febmarv- 1990. 

Expert's Report and Deposiuon. m Litton Industries et al v. Chesapeake and Ohio RaiLay Co et a l . 
Northern Distnct of Ohio. Ea '̂em Division. 11 Apnl 1990. 

Tesnmony before the Michigan PubUc Service Commission. Application of TNT Holland Motor Express, 
lnc for Extension of Operauons. 20 July 1990 

Carohna Po.er & Light Company, Project No 432. before the Federal Energv F _alator> Commission. 

15 March 1991. 

Expert s Report and Deposinon. "CEV/C v Carolina Po.er and Light Company. 11 March 1992 

Testimonv before the Federal Energv Regulatory- Commission, on behalf of Amerada Hess Pipelme 
Corporation. 30 March 1992 and Rebuttal Tesnmony, 10 August 1992 

Deposinon m Richard Lundgren . Inc v American Honda Motor Co . /nc Civil Acnon No 92-109 L 
Commonwealth of Massachusetts, Febmary 5. 1983, and Tesnmony before the Supenor Court of 
Massachusetts. Worcester. Massachusetts. September 27, 1994 

Deposinon in Empresas Puertorriquenas de Desarrolh. Inc. v F W Wool.orth Co. United States Distnct 
Court for the Distnct of Puerto Rico. March 4. 1993. 

Testimonv before the biterstate Commerce Commission. Seaboard ^^"^o^^ l l i on f 
Companv-Merger-Atlantic Coast Line Railroad Company Petition to Remove Traffic Conditions, 
Fmance Docket No 21215 (Suh-No.5). March 29. 1993 

Testmionv before the Postal Rate Commission. Bulk Small Parcel Service. Docket No MC93-1. Apnl 16. 

1993 

Tesnmonv before the Commonwealth of Massachusetts Depanmem of Piibl.c L '̂t'l't'es, DPU 93-167^^or 
thT^rpose of Establishing Guidelines and Standards Jor Acquisitions and Mergers Of Utilities. Febmary 
16,1994 

Deposiuon Texacc Puerto Rico Inc.. et aL v Department of Consumer Affairs. 'J'^ted States Distnct 
Court fo? the Distnct of Puerto Rico. .Apnl 21. 1994. Expert"s Report and Testimonv before the Court, 
August:. 1994 

• ComDemion in the !4arket for Trans-Oceame Faciliues-Based Telecommunicauons Seryices. ' with 
Hendnk S Holikkerai id Johannes P Pfeifenberger, before the Federal Communications Commission. 
June 24. 1994. 

Prepared Testimonv before the Public UtiUues Commission ofthe State of Havvaii. on beh^f of C.uzens 
Uuliues Company.'Kauai Electnc Division. July 21. 1994. and o-al tesnmony. May 1, 1995 

Prepared Rebuttal Testmiony on behalf of Haw aiian Electnc Light CompanvJSubject Risks of Purchased 
PovNer Contracts), before the Public Uulities Commission of the State of Hawaii. December. 1994 

Replv Tesnmonv (with A 1 awrence Kolbe) on Behalf of Edison Electnc InsUtute. Docket No. RM94-7-
OOO. befcre the Federal Energv Regulatorv Commission. Januarv- ̂ 3, .995 
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of Clear Commumcations. Ltd. Febmary- 17. 1995. 

Prepared Direct Tesnmonv on behalf of the Designated T.APS ^^^^^^^''^^^^^^^^ p̂̂ Ĵe 
Salot^• Commission and Alaska Public Uulmes Commission. Docket Nos 1S94 10 002. 
ID-March 14, 1994 

Deposition, Apnl 25. 1995, and Supplemental Report. January 11.19.6. 

t. ,nr- c r,.r,r^ nnrl-Pt No 3•'549 Burlington Northern Inc and Burlington 

and Santa Fe Railway Company. Mav 10. 1995 

Tesu^onv before .he U S D.mc, Cou„. Sou,hen. l.,sme, of New York. S,t. Urk Ur,ar. Ua,uc . 
Metropolitan Transportation .Authorit:, . November 2. IVV-

"Fost Merger Character of Rivalry " m the Propped 'SOP/UP' Railroad Merger." before the Texas 
Railroad Commission. Febmary 5. 1996 

SPECIAL Cr>NSl]LTING ASSIGNMENTS 

L t i n e ^ e - ^ e ' ^ C . ^ ^ ^ ^ ^ ^ ^ ^ ^ 
1973. 

^ -̂'̂ ^o^o-J-SSS^e^ l̂̂ ^ 
•Se draftmg of a report to the Congress on the subject. 

Ue L S Depanmem of Tra,.pona„o„ s.udy e„,„led Transponanon Need, of rh. Ha„d,capped • 

PROFESSIONAL ACTIVITIES 

Chainnan of a Conference on the Economic Regulauon of Urban Transportauon in September 1976, 
sponsored bv the Transportauon Research Board 

*o,hsop ch r̂man on marker segmen,a«on a, d,e Th„d ImemanonaJ Conference on Betorora. Travel 

Modelling 1977 in Australia 

„der a, a conference of . 50 p,aa,.,one,s of . ' - P " ™ ™ / ; r p l " " * " l , r . ^ ^ ^ ^ ^ ^ ^ 

'' "E='.tsr™r "rSec" ̂ rr4:;o:rar""Mi-Sri.nns ̂  
P'.':"i"!cir>n 1?; 

Beach 
Planninc Methods" 



li 

Fomier Member. Committee on Taxatton. Fmance and Pncmg ofthe Transportauon Research Board 

Anendant a, the Fourth Intemauonal Conference on Behavioral Tra. el Modelling held m Eibsee. Germanv. 

Julv 1979 

Forme, Member. Com™me. on P.pelme Tr»spo„a,,on. of ,he Nauona, Research Councl (Nanona, 
Academv of Sciences). Transportauon Research Board 

Member. Amencan Ec„no„-..cs Assocanon. Economeurc Soce^. Transponanon Research Fonrm. 

Amencan Bar .Associauon (Associate). 

Referee ,o, ,he Qt^rtMy Jour^l <•! ^ ' ' r T ' : ^ ' ^ ^ t ^ ^ ' ^ ^ ' ^ ^ - ' ^ 

National Vr,s,den,. 1983. Execunve V,ce Pres.den,. 1982. and Pro.^a... V.ce Presrdem. 1981. 

Transportauon Research Fomm 

Fomier Member. Editonal Board. Transportation Antitrust Report. 

Editonal Review Board. Logistics and Transportation Revie. 

Fonner Council Member, Harv ard Graduate Society- for Studv . d Research (Harvard Graduate School 

of Arts and Sciences). 

Member. Commrnee on Surface Frergh. Transponanon Regulanon. Transponanon Research Boa,-d. 

Nauonal Research Council. 

Advw Comminee. Hale Jounal or, k!gt.htion 

Faculrv Member. Advar.ced Regulatorv Srudres Program. Nanonal Associ.vnon of Regulatorv Unbtv 

Commissioners. Febmarv 16-21, 1992. 

Dean s Council, Emory College 

PUBLIC SPEAKING 

Problems Confronnng Reg.ated Mustnes ,n a Penod of Runawav mnanon. ' presented to Delta Nu 
ijpha. transponanon fratemttv ,n Boston Massachusetts. 19.5 

Uban Tr^sponanon Altemanves for Publtc Pol,^. ' presented to Trafftc Clubs Intemanon. tn Denver. 

Colorado. 1971. 
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• Transportation and Related Industnes m the U S Economy " (with John R. Mever). presented at the 
Transportation Economic Semmar to die semor staff of the U S Department of Transportauon. 
Transportauon Systems Center, 7 March 1980 

• Compeunon Between Public and Pnvate Enterpnse," presented to Western Carolma University, 15 
Januarv '.981. 

••Railroad Ratemakmg as Influenced by Market Dommance and Antitmst," presented at the Transportation 
Seminar Senes. Pnnceton Umversitv, 14 Apnl 1982 

"Collective Ra.emaking and Antittust m the Motor Camer Indusny." presented to the Wharton 
Transportat on Clu;\ 15 .Apnl 1982 

•Market Dommance. Rate Reasonableness, and the Staggers Act." presented at the Center for 
Trans, tauon Studies. Massachusetts Instimte of Technologv-. 8 October 1982 

••Common Control of Rail and Water Camers," before the Semmar on Transportauon Policies and Demand 
for Coal. Iron, and Steel. National Coal Association and Amencan Iron and Steel Insuiute. Louisville. KY. 
27 Febmarv 1984 

•Obstacles to die Transition to Deregulation m the Rail hidustr>- Rail Merger Policv. ' 39th Annual 
Transportation and Logisncs Fomm and Exposinon, Nanonal Transportauon Defense Associauon. 23-26 
September 1984. San Francisco 

• Compet uve Access A Comparattve bidustrv Approach to Vertical Foreclosure. " Seventh Amual 
Appalachian Namral Gas Conference. 7-8 May i'J87, Pittsburgh. PA 

Competitive Access, " Gas Antitmst '88, sponsored by Gas Daily, 17-18 September 1988. Houston. TX. 

"Integranng Coal Transportauon and Coal Supply Piocurement," Electric Po.er Research Institute 1987 
FuelSupplt. Seminar. Balnmore, Maryland. 6-8 October 1987, 

•Transponanon Law Concepts of Uiteiest to Energy Lawyers.' Fuel and Energv Industrv Subcommittee, 
Amencan Bar Association. Washmgton. DC. 26 Apnl 1988 

"Competiuon and Regulauon—Compauble Bedfellows'' The Challenge of Regulaung a Compenuve 
Energv Industn ." .Amencan Bar Associanon. Washmgton. DC, 18 Januarv 1989 

•The Duquesne Decision: There's Less Hope for Uivestors than We Thought. " PHB Utility Discussion 
Senes Dinner, Washmgton, DC. 12 July 1989 (with A Lawrence Kolbe). 

" Regulatorv Risk m a Compenuve Environment " Utilities m the 90s: Strategic Issues, sponsored by Reid 
and Pr.est. November 8. 1989. Washmgton. D C. 

"Equin and Efiiciencv- Cntena m Uuganon. ' PHB Electnc and Gas Unlitv- Discussi.-?n Senes. Washmgton, 
DC, 3'.Apnl 1990 

• Regulator Treattnent of Environmental ','leanup L.abilities: Issues and Implicauons."' Edison Electnc 
Uinuute Economics Committee Meetmg. Denver. Colorado. September 20. 1990 

" Risk of the Namral Gas Pipeline Industry , " Interstate Natural Gas Associadon of Amenca, Rate 
Committee Meetmg, Montebello, Quebec. September 10, 1990 
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••Defining. Provmg, and Measurmg Anutmst Da .lages." Amencan Bar .Associauon, Secuon of Anutmst 
Law. 1991 Annual Meetmg, Atlanta Georgia August 13, 1991 

• Pncing Market Access for Regulated Firms."' Royal Commission on National Passenger Transportation. 
Ottawa Canada November 13. 1991. 

" Regulatorv Risk and Duquesne.' NARUC Advanced Regulatorv Studies Program. Williamsburg. Virginia 
Febmaiv 21. 1992. 

" Regulatorv Risk u the Ratesettmg Process." teleconference sponsored by the Electnc Power Committee, 
the ABA Sectton o "Natural Resources, Energv, and Environmental Law. May 28. 1992 

"Environmental tconomics Who Pays for Clean Energy." Federal Energv Bar Association. Armual 
Meeting. Washmgton, DC. May 21. 1992 

"Regulatorv Risk and Duquesne," .Advanced Workshop in Regulation and Public Utility 
Economics Eleventh Aniual Conference, sponsored by Graduate School of Management. Center for 
Research in Regulated Uidusmes. the State Universin- of New Jersev (Rutgeis). Mohonk iMountain House. 
New FalU Mew York, May 27-29, 1992. 

"Rate of Return fbr the 1990s Does It Account for Environmental Cleanup LiabiUues. Technological 
Advances, and Incenuv es '"" Amencan Bar Associauon. SecUon of Public Utility Commumcation.' and 
Transportauon Law, 1992 Annual Meeting. San Francisco. Califonua August 10. 1992 

"Incentive Regulanon DOs and DON'Ts,"' Third Annual Sttategic Utility Plannmg Conference. Denver, 
Colorado. June 22-23. 1993. 

"Proof of Damages." Off-tlie-Record Club, Boston Bar Association. March 18. 1994 

••Impact Upon LDC's Rate of Retum Ansmg From Newly Imposed Busmess and Regulatory- Risks." The 
Changing Environment for the Natural Gas Industry in Ne. England, sponsored by the New England Gas 
Associanon and Federal Energy- Bar Association. Boston. Massachusetts. Apnl 6, 1994 

• Economic Issues Relatmg to Access to Jomt Ventures. " A.mencan Bar Associauon. Section of Antitmst 
Law. Washmgton. DC. Apnl 8. 1994 

••Strategic Analysis of Litgation Stmctunng Your Analysis to Improve Decisions m Complex LiUgation" 
(with Carlo? Lapierta). .Amencan Bar Association, Secuon of Busmess Law, Armual Meetmg, New 
Orleans. Au ;ust 9, 1994 

"A Reh^hii"!!::.. uf Fully Allocated Cost: Capacity UtiUzanon. Pumpability-. and Rate Design Oii the Trans 
Alaska Pipeline System," World Conference on Transport Research. Sidney. Australia 1995 

•"Managing :nd Valuing the Big Case."" sponsored by the Comrmttee on Civil Practice and Procedure. 
Section of Anutmst Law . Washmgton, DC. Apnl 7. 1995 

" The Economics of Pncmg Network IntereonnecUon in the Market for Telecommumcations in New 
Zealand " (-Aith Carlos Lapuerta). Intemauonal Telecor.unimicauons Society-, Interconnectio,i The Key 
to the Network ot Net.orks. Wellington, New Zeaia'id. Apnl 10-12, 1995 
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HONORS 

Phi Beta Kappa, Emory Umversity , 1965. 

Fcrd Care er Scholar, Emory Umversity, 1964-1965 
Bachelor s degree awarded summa cum laude. 1965. 

Woodrow Wilson Fellow, Harvard University, 1965-66 

OfTice of Metropolitan Development Recogmticn Award for Memonous Contnbuuons to Community 
Developmem from the U S Departmen; of Housmg and Urban Developmem, 1968 

Samuel Andrew Stouffer Fellow at the Joint Center for Urban Studies of the Massachusetts hisntme of 
Technology and Harvard Umversity, 1968-1969 

All Force Commendation Medal for Mentonous Service, July 1972. 

CHARI ES RIVER ASSOCIATES REPORTS (WITH OTHERS) 

"Forecastmg Ocean Freight Shinpmg Pates," 1974 

• Public Costs of the Goods Movemem System: Manhar^ Gannent Center Urban Goods Movemem 
Suidy." 1975. 

"Forecast ofthe 1975 Dry Cargo Shippmg Market," 1975. 

• Disaggregate Travel Demand Models," NCHRP Project 8-13 Phase I Report. 2 Vols , 1976 

"Energy Impact o*" Federal Capital Grants Programs for Transportauon," 1976 

•Totenual Fuel Conservation Measures by Regulated Motor Camers m the Intercity Freight Market," 1977. 

•Impacts of Proposals for Refonn oi Economic Regulauon on Small Motor Caniers and Small Shippers." 
1977 

•Transponanon," m Regulation and Energy Consumption, prepared for the Committee on Measurement 
of Energy Consumption, Nauonal Academy of Sciences, Aufeust 1977 

•An Analysis ofthe Impacts of Selected Transportauon Issues on Nauonal Transportauon Goals " Fmal 

Report, 1978 

•Disaggregate Travel Demand Models," NCHRP Project 8-13, Phase II Report, May 1978. 

•Disaggregate Travel Demand Models," NCHRP Project 8-13, Draf̂  Fmal Report. November 1980. 


