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CALCULATION OF VARIABLE COST OVER TRACKAGE 
RIGHTS - HO' TON - ST. LOUIS 1/ 

(BN OPERATION) 

MfiysmenLCosu 

BN-1 Gross ton mile 
BN-2 Gross ton mile on nghts 
feS-S Train mile other than crew 
BN -4 Train mile other ttian crew on rights 
BN-5 Train mile - crew 
BN-6 Locomotive unit mile 
3N-7 CLOK other ttian clerical 
BN-8 CL orig or term. - clerical 
BN-9 Switch engine minute 
BN-10 Car Miles 
BN-11 Car Days 
BN-12 BN Total Variable -1994 
BN-13 Index (RCAF-A) 
BN-14 «N Toial Variable - 4Q95 

BN-15 Variable Cost Per Ton 

OPR DL QEBADL BQl QERAJiL BQi Ifilal 

0.0014389 0.0004837 0 0019226 00007147 146,028 $280.76 $104 36 $335.12 

0.0007461 0.0001826 0.0009287 0.0000221 0 0.00 o.» 0.00 

0.25700 002041 0.27821 0.02025 25.84 7.19 0. i2 7.71 

0.19701 0.02041 0.21742 002025 0.00 0.00 0.00 0.00 

6.56173 6.56173 25.84 169.55 0.00 169.56 

1.81577 0.44657 2.26234 0.05416 76.23 172.45 4.13 176.58 

1.14607 1.14607 IJOO 1.15 0.00 1.15 

14.44116 14.44116 1.00 14.44 0.00 14.44 

350912 • 0.19r»0 3.76632 053512 11.78 44.36 6.30 50.66 

0.0:>390 -0.00422 0.0296815 0.01760 0.00 0.00 0.00 0.00 

3.21050 10.20431 13414810C 2.42337 0.00 QJ3Q OQQ (LQQ 
$689.90 $115.32 $805.22 

0.967 
778.65 

$8.861 

BN 

Jncuts 
87.9 1 Lading Avg.: ICC 1994 Costed Waybill Sample - STCC 28211 87.9 

2 Tare E2L106C1 31.4 

3 Empty/Retum ratio Given 2.0 
4 Gross tons per car Une 1 plus (Une 2 times Une 3) isar 
5 One way miles excl nghts 2/ 960 

146.028 6 Gross ton miles/car Une 4 times Une 5 
960 

146.028 

7 Cars/Train [Al L l 15C1 »A1 L l 17C1MA'> >-101 C l M l L103C1) 75 

8 Tram miU-s excl. nghts per car Une 3 times Une 5 divif<«d by Une 7 25.84 

- One way miles incl nghts 2/ 969 

10 Train miles incl. rights per car Line 3 times Une S divided by Une 7 25.84 

11 Locomotives per train (A1L105C1+A1L107C1MA1L101C1+A1L103C1] 2.95 

12 Locomotive jn i i miles per car une 10 times Une 11 76.23 

13 Orig/Tenn - Clerical Given 1 

14 Switch engine minutes (2 times Une 13) times E2L106C25 11.7778 

15 Cai m'les (private) 0.00 

16 Car days (private) 0.00 

1/ Follo\ ing the methodology of > iiness Rebensdoi' as shown on C04 - 700030 through C04 - 700033. 
21 Mileage from Houston to St. Louis from Rand McNslly. 

L. E. PEABODY & ASSOCTATES, INC. 
ECONOMIC CONSvXT ie r rS 
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CALCULATION OF VARIABLE COST OVf'.R TRACKAGE 
RIGHTS - HQUST'^N - ^ 1 JUIS 1/ 

(UP OPEKATiuN) 

Movament Costs 

UP-1 Gross ton mile 
UP-2 Gross ton mile on righta 
UP-3 Train mite other than crew 
UP-4 Train mile other than crew on .ights 
UP-5 Train mile - crew 
UP-6 Locomotive unit mile 
UP-7 CLOR other thar, clericiU 
UP-8 CL orig or term. - clencal 
l.'P-9 Switch engine minute 
UP-10 Car Miles 
UP-U Car Days 
UP-12 UP Total Variable-1994 
UP-13 Index (RCAF-A) 
UP-14 UP Total Vanable-4Q95 

UP-15 Vanable Cost Per Ton 

QPR QL OSBAIL BQi ynil i 

0.0010616 0.0003589 0.0014205 0.0008565 121,087 
0.0007C31 0.0001142 0.0008173 0.0001990 0 

0.54645 0 00761 0S5406 0.00299 21.72 
0.42048 0 00761 C42809 C.00299 0.00 
6.91153 6.91153 21.72 
1.56542 0.25454 1.81996 0.44370 63 85 

11.69602 11.69602 1.00 
24.38675 24.38675 1.00 
3.04417 " 0.26665 3.31082 0.67645 17.12 
0.02646 0.01470 0.04116 002821 0.00 
3.064.30 8.51421 11.57851 4.91829 O.OC 

$172.01 
0.00 

12.03 
0.00 

150.09 
116.20 

11.70 
24.39 
56.68 

0.00 
OQQ 

$543.10 

BQl 

$103.71 
0.00 
0.07 
0.00 
0.00 

28.3? 
0.00 
0.00 

11.58 
0.00 
QJ3Q 

$143.68 

$275./; 
0.00 

12.10 
0.00 

150.09 
144.52 
11.70 
24.39 
68.26 
0.00 
QJJQ 

$686.78 
0.967 

$664.12 

$7.561 

Inputs 
' LaHing 
2 Tare 
3 Empty/Rc;jm ratio 
4 Gross tons per -.ar 
5 One wray miles excl -ights 
6 Gross ton miles/car 
7 Cars/Train 
8 Train miles exri. nghts per car 
9 One way miles incl. ngt-'-

10 Train miles incl. rights pe- car 
11 LocomotK":, ^jer train 
12 Locomotive unil miles per car 
13 Grig/Term - Clerical 
14 SvvTfch engine minutes 
15 Car miles 
16 Car days 

Avg.: ICC 1994 Costed Wayb;tl Sample - STCC 28211 
E2L106C1 
Given 
Line 1 plus (Une 2 times Line 3) 
2/ 
Line 4 times Une 5 
[A1..115C1+A1L117C1MA1L101C1+A1L103C1] 
Lire 3 times Une 5 dr^ed b) 'jnt7 
2J 
Une 3 times Une 9 divided by Une 7 
[A1L105C1+A1L107C1MA1L101C1+A1L1O3C11 
Une ID times Une 11 
Given 
12 times Une 13) times E2L1i.^6C25 
(orivat',; 
'.-^'..ate) 

UP 

87.9 
31.4 
2.0 

150.7 
803.5 

121,087 
74 

21.72 
803.5 
21.72 

2.94 
63.85 

1 
17.12046 

aoo 
aoo 

1/ Following the :nethodology of Witness Rebensdorf as shown on C04 - 700030 through C04 - 700033 
21 Mileage from Houston to St Louis from UP Timetables. 

L. E. PEABODY & ASSOCLVTES, INC. 
ECONOMIC CONSU1.TANTS 
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(1) 
Opemting Eipenses 

1. Mamtenance of Way 
2. Dispatching, Etc. 
3. Total Direct Train Nfile 
4. Ratio DispatchmtTotal 
5. Total Train Mfle 
6. Dispatchiog Total 
7. .Average Trailing Weight 
8 Train Mile Related Costs per GTM 
9. Subtotal Less Oveiheads 
10. Operating Overhead Ratio 

11. Vanable Trackage Rights Related Rxp. 

Defir^sdoD/Lease! 

12. Maintenance of Way 

13. Depi./Leases Overhead Ratio 

14. Vanable Trackige Rights Related DL. 

Eeturn ogjjivcstineai 

15 Maintenance of Way 

16. ROI Overhead Ratio 

17. Vanable Trackage Rights Related ROL 

lota'Trackage Riahfi Cgste 

! 8 Total Co vts Related to Trackage Rights 

19 Indexed From 1994 to 4Q95 

20. UP / SP Weightmg Factors 

21 Weighted Cost Related to Trackage Rights 

22. Adiustment i<jtio-Total GTM / Trailing GTM 

23. Cost hicurred Dy UP / SP (M'lls) 

NO 4 - 700009 

(Col. 3, Lme 1«> x Line 20)-t-
(Col. 4: Lme 19 x Lme 20) 

CO 4-700054 

(Line 21 , Lme 22) x 1000 

UP - 1994 SP - 1994 Weighted 
Souri-e GTM ReUrfiJ GTM Related Average 

(2) (3) (4) (5) 

D1L157C10 0.00030343 0.00048185 xxr 
D3L169C25 007914 006531 XXX 
03L172C25 0.34332 0.39047 XXX 
Line 2 / Line3 23.0514% 16.7260% XXX 
r3L191C25 0.46248 0.52755 XXX 
Jne 4 X Line 5 0.10661 0.08824 XXX 
AlL122CI, 'AlL104f 1 5255.186307 4972.99411 XXX 
Line 6 / Line 7 0.000020286 0.00001774 XXX 
Line 1 + Line 'i 0.000323716 0.00049959 XXX 
D8U07C1 1.18158 1.12773 XXX 

Line 9 x Line 10 0.000382497 0.00056341 XXX 

D1L234C10 0.00022313 0 00037117 XXX 

D8L608C1 1.09674 1 05989 XXX 

Line 12 x Line 13 0.000244716 00003934 XXX 

D1L251C10 0.00062134 0.0009977 XXX 

D8L609C1 L0iS16 1 03043 XXX 

Ime 15 xhne 16 0.000657477 0.00102806 XXX 

Line 11 + Line 14 + Line 17 0.001264689 0.00198487 XXX 

Lme 18 X 0 967 1/ 0.001242295 0.00191937 XXX 

43.52% 

XXX 

XXX 

56.48% 

XXX 

XXX 

100% 

0.001624704 

1.101 

1.48 

1/ Ratio of 4Q95 RCAFA to 1994 Annual Average 

L . E. ?F:ABODY & ASSOCIATE.S, INC. 
FCONOMIC CO.SSULTANTS 
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COMPARISON OF ANNUAL PERCENT 
CHANGE IN RCAF WITH URCS VARIABLE 

COSTS PER GTM RELATED TO TRACICACF Rir,HTS 

URCS Variable 
Costs Per GrTM 

UP SF RCAF-U 70% RCAF-U 1/ RCAF-
(1) (2) (3) (4) (5) (6) 

A. Annual Change 

1991/1990 -0.9% 2.8% 4.5% 3.2% J.2% 

1992/1991 -0.9% -7.2% 0.9% 0.7% -3.4% 

1993/1992 -10.7% -0.7% 3.8% 2.7% -0.5% 

1994/19<)̂  1.7% -8.1% 3.3% 2.3% -1.5% 

B. Cumulative Percent 

Change n 990- 1994^ -10.9% -12.8% 13.1% 9.0% -5.1% 

Column (4) * .70 

L . E . PEABODY & ASSOCIATES, I ^ C 
ECONOMIC CONStJLTANTS 
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COMPARISON OF CHANGES IN 
RCAF WITH URCS VARIABLE COSTS 

PER GTM RELATED TO TRACKAGE RIGHTS 

URCS Variable Costs Per GTM 
UP SP RCAF-U 1/ RCAF-A 

(1) (2) (3) 4) (5) 

Input Data 

1990 $0.00144 $0.00228 0.925 -0.878 
1991 0.00143 0.00234 0.967 0.880 
1992 0.00142 0.00217 0.Q76 0.850 
1993 0.00126 0.00216 1.013 0.846 
1994 0.00128 0.00198 1.046 0.833 

IL 

Cumulative Percent 
Change (1994-^ 1990) •10.9% -12.8% 13.1% -5.1% 

1/ Reflects value as of third quarter of each year. Indexes for 1990 through 1992 
are rebased to 4Q92=100. 

L . E . PEABODY & ASSOCUTES, INC. 
ECONOMIC CONSUL'! ANTS 



COMPARISON OF CUMULATIVE PERCENT 
CHANGE IN RCAF WITH URCS VARIABLE COSTS 

PER GTM RELATED TO TRACKAGR RTOHT^ 
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SPI V.S.-5 

VERIFIED STATEMENT 
OF 

PARRY N. JOHNSON 

I am Parry N. Johnson. I am the Manager, Rail Operations, 

w i t h i n the Marine & R a i i Operations Department of Union Carbide 

Corporation. 

On che evening of Monday, September 25, 1995, I attended a 

dinner meeting of the Chemical Manufacturers Association at the 

ANA Hotel i n Washington, D.C. The featured event at that meeting 

was a presentation by Richard Davidson, President of the Union 

P a c i f i c Railroad, concerning the proposed merger of the Union 

Pa c i f i c and Southern P a c i f i c Railroads. 

At that dinner, Mr. Davidson announced the agreement entered 

i n t o w i t h the BNSF that morning f o r trackage r i g h t s f o r the 

" r - t o - 1 " points. During the course of his remarks, Mr. Davidson 

commented that upon achieving contro] of the Southern P a c i f i c , 

t.ie UP would terminate the SP's "cash flow p r i c i n g . " 

I t i s well-known that the SP prices aggressively (generally 

at a lower l e v e l than the UP), whether as suggested i n some 

corridors to compensate f o r the service problems they have 

experienced m the past and/or whether as a marketing t a c t i c to 

secure customers at competitively-served points. In the context 

of his remarks, and based upon my ten years of experience i n 

the t r a n s p o r t a t i o n indusury, the in t e n t of Mr. Davidson's remarks 

was clear: rates f o r p l a s t i c s and chemicals shippers which are 



below the UP's bp.nchmark l e v e l , whether those rates were f o r SP 

customers or f o r UP customers, driven i n the l a t t e r case by SP 

c o r p e t i t i o n , w i l l be increased to the UP l e v e l i f the meiger i s 

approved. 

I , Parry N. Johnson, declare under penalty of p e r j u r y t h a t 

the foregoing i s true and correct. Further I c e r t i f y that I am 

q u a l i f i e d and authorized to f i l e t h i s v e r i f i e d stattment, 

executed on t h i s day of Maych, 1996. 
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SPI V.S.-6 

V E R I F I E D STATEMENT 
OF 

yRED E . WATSON 

My name i e Fred E. Watson. I am the author of the corcmente 

on behalf of P h i l l i p s Petroleum Company dated March 12, 1996, 

f i l e d with the Surface Transportation Board i n the UP/SP merger 

In the second paragraph of vy l e t t e r statement, I di-'uesed 

the competitiveness of the BNSF on a move from Houston to New 

Orleans, contingent upon the UP/SP merger being approved. My 

ccaneit about the BNSF rates being "considerably higher than 

other available r a i l options" was based upon the fact that the 

BNSF proposal wae more than % higher than the middle of the 

three bids, 

I , Fred E. Watson, declare under penalty of perjury that the 

foregoirg i e true and correct. Further, I c e r t i f y that I am 

(Qualified and authorized to f i l e this v e r i f i e d statement, 

executed on t h i s ^^st (jay of March, 1996. 

Fred E. Watscn 



PHILLIPS PETROLEUM COMPANY 
BARTLESVILLE , O K L A H O M A 74004 916 661 -6600 

Ms. Linda J. Morgan, Chainnan 
Surface Transportation Board 
Department of Transportation 
1201 Constitution Ave , Room 4126 
Washingion, D C, 20423 

RE: FINANCE DOCKET NO. 32760 

Dear Ms. Morgan: 

Phillips is very crnceraed about the competitive ramifications of tl.^ pending acquisition ofthe 
Southem Pacific tlailroad (SP) by the Union Pacific Railroad (UP) Our concems are particularly 
concentrated on that portion of the SP system that mns east of El Paso, TX, to the Mississippi River 
All this track is essentially parallel track coverage with the present UP system Phillips believes it 
should be the.£S££CliQD, not the mle, th t̂ allows two Class I railroads to consolidate parallel portions 
of their systems into one gigantic raiiroad. 

Phpps likewise is not persuaded that the agreement between the UP and Burlington Northem (BN) 
VTll produce the effective competition espoused. Recently concluded contract negotiations with the 
BN yielded rates fi-om t.ouston to New Orleans, contingent upon the SP/UP deal being approved 
that have given us cause for concem These rates proved to be considerably higher than other 
available rail options If this is a preview of post-acquisition pricing, then the shipping public is in 
trouble! People knowledgeable of the rail industry are ftilly aware that trackage rights haulage 
agreements, etc., are competitively inferior altematives to track ownership, 

Phillips ha5 given carefiil consideration to Conrail's proposal to acquire a ponion ofthe SP system 
commonly refeaed to as SP/EAST Although we do not believe the SP is about to go out of business 
by any mean., a decision by the SP board of directors to sell off the railroad must be addressed 
Conrail s sutements about preserving routes, freight interchanges locations, employment levels and 
competitive rate levels makes their proposal much more c.edible in addressing our concems 'Not 
having over 85% of the plastics storage capacity in the Texas/Louisiana Guif Region owned by a 
singe earner makes Conrail's proposal the better choice. Not having the terminal switching railroads 
m Houston and St, Louis controlled by the UP, again, makes Conrail's proposal the better choice 
A s for competition between Mexico and the Texas Gulf Coast, it's Com-ail's proposal that would 
maintain the highest level of competition, 

Phillips would urge the Surface Transportation Board to give heavy weight to maintaining 
competition anu balance in an industry where large railroads often operate as quasi-public utilities 
We are not persuaded that the S660 million in purported benefits of a UP acquisition ofthe SP will 
filter down to reduced rate levels for the shipping public S.nce railroads, in general DQW reftise to 
recognize the AAR RCAF index, adjusted for productivity, why should the shipping public believe 
the produaivity gams from a UP acquisition will be shared in the ftiture") 



Ms. Linda J, Morgan, Chairman 
Page 2 

For all these reasons. Phillips urges the Board to reject the proposed UP-SP merger unless it is 
conditioned upon acceptance of Conrail's proposal. 

I , F.-ed E. Watson, declare under penalty of perjury that the foregoing is tme and correct Further 
I certify that I am qualified and authorized to file this verified statement, executed on March 12, 1996. 

Sincerely, 

Fred E. Watson 
Transportation Supervisor 
328 Adams Bldg. 
Bartlesville, Ok 74004 

CERTinCATE OF SERVICE 

Pursuant to 49 C F.R. 1104.12.1 certify that I .lave this day seized copies ofthe foregoing statement 
upon all parties of record in this proceeding, by first class, postage pre-paid U.S. mail. 

Date: Msrch 12 ]996 Signature: T ^ ^ ^ C ? J ; ^ , 
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""•ERIFIED STATEMENT 

OF 

WIuLIAM G. SHEPHERD 

INTRODUCTION 

My name i s William G. Shepherd. I am a Professor of Economics 

i n the Department of Economics at the University of Massachu.'^etts, 

i n Amherst, Massachusetts. 

I am submitting t h i s Statement j o i n t l y on behalf of the Chemical 

Manufacturers Association The National I n d u s t r i a l Transportation 

League, and The Society of the Plastics Industry, Inc. 

My p r o f e s s i o r a l experience and research q u a l i f i c a t i o n s are 

summarized i n ne attached biographical note. They include 

s u b s t a n t i a l a t t e n t i o n t o the transportation sector, i n c l u d i n g the 

r a i l r o a d industry, as w e l l as oth?r sectors and markets throughout 

the U.S. economy. 

In 1976 I was Chair of the Transportation and Public Ut.-ilities 

Group of the American Economic Association. I n 1995 I was 

designated a Distinguished Member of that Group. I was President 

of the I n d u s t r i a l Organizat.'on Society i n 1990. My research during 

23 years at the U n i v e r s i t y of Michigan and 9 years at the 

Uni v e r s i t y of Massachusetts has resulted i n some 21 books or 

edi t i o n s of books, and over 80 papers mainly i n professional 

, research journals. They cover the standard issues of a n t i t r - i s t , 

^ mergers and deregulation, including ths defin i n g of markets, the 

degree of competition, and anti-competitive actions and e f f e c t s . 



My textbooks include The Economics of I n d u s t r i a l Organization. 3d 

ed., Prentice-Hall, 1990, and Public Policies Toward Business, 8th 

ed., Richard D. I r w i n , l ^ - l . I em the General Editor of the Review 

of I n d u s t r i a l Organization, a professional j o u r n a l on economic 

research and p u b l i c p o l i c i e s . Published s i x times yearly, i t deals 

w i t h competitive issues, a n t i t r u s t p o l i c i e s , regulation and 

deregulation, and r e l a t e d topics. As General Editor I have to deal 

f a i r l y w i t h a l l sides of the controversies i n t h i s f i e l d . 

In 1967-68 I p a r t i c i p a t e d d i r e c t l y i n a n t i t r u s t p o l i c y as the 

Special Economic Adviser to Donald F. Turner, then tho Assistant 

Attorney General i n charge of the A n t i t r u s t P i v i s i o n i n the U.S. 

Department of Justice. One duty involved a s s i s t i n g i . i preparation 

of the f i r s t Merger Guidelines, issued by the D i v i s i o n i n 1968. 

I r e g u l a r l y teach I n d u s t r i a l Organization, A n t i t r u s t and 

Regulation at both the undergraduate and grr.duate l e v e l s . 

I have been involved i n numerous a n t i t r u s t and regulatory 

proceedings, covering the issues that are involved i n the current 

case. They are i n d i c a t e d i n my biographical note. I t e s t i f i e d i n 

1985 before the I n t e r s t a t e Commerce Commission on behalf of Union 

Pa c i f i c Railroad against the relevance of " c o n t e s t a b i l i t y " 

assertions i n the proposed Southern P a c i f i c / Santa Fe merger. I 

have also t e s t i f i e d before Congressional hearings on various 

matters of p o l i c y toward i n d u s t r i e s . 

For t h i s case I have prepared by reading the merger a p p l i c a t i o n 

materials, reviewing the l i t e r a t u r e on the issues and the r a i l r o a d 

industry, considering a v a r i e t y of d r a f t statements by witnesses 



for various participants in this proceeding, and evaluating a 

variety of economic evidence prepared for this proceeding. 

1. Summary of Conclusions 

My main conclusions can be summarized as follows: 

1. Reduction of Coiupetition. The Union Pacific/Southern P a c i f i c 

merger as i t i s nov designed (including trackage r i g h t s ) w i l l 

reduce competition i n substantial economic markets. In some 

markets ( p a r t i c u l a r l y the " 2 - t o - l markets"), dominance and 

u n i l a t e r a l market c o n t r o l w i l l r i s e . I n other narkets (especially 

the "3-to-2 markets"), coordination between the two r a i l r o a d s w i l l 

increase.' 

2. Specific Markets. The merger's anti-competitive e f f e c t s occur 

i n s p e c i f i c mar.kets, areas and regions, and the cures f o r those 

e f f e c t s ..re matters of s p e c i f i c d e t a i l . An assessment only of the 

merger's t o t a l e f f e c t s w i l l not c l a r i f y those i n d i v i d u a l e f f e c t s . 

3. Consider Net Merger Gains Only. The net economic gains of the 

merger proff.^red as a j u s t i f i c a t i o n f o r the merger can be assessed 

properly only by comparison with a l t e r n a t i v e arrangements, such as 

long-term contracts, achieving e f f i c i e n t r o u t i n g of t r a f f i c by 

j o i n t rates, j o i n t f a c i l i t i e s agreements, and other mechanisms. 

The merger proposal does not address these net gains. The 

'The term coordination refers to the familiar range of tacit or overt agreement among competitors, with 
the effect of reducing competition. It may range from an unspoken pattem of mutual restraint up to tangible and 
detailed arrangements for collusion. See William J. Fellner, Competitirn Among the Few. New ^'ork: Knopf, 
1949, ch. 1; Carl Kaysen and Donald F. Turner, Jr., Antitrust Policv: An Economic and LegL' Analysis. 
Cambridge: Harvard University Press, 1959, ch. 3; George J. Stigler, The Organization of Industrv. Homewood, 
111.: Richard D, Irwin, 1968, ch. 5, pp, 39-65; Jean Tirole, The Theorv of Industrial Organization. Cambridge: 
MIT Press 1988, chs, 5-7; and F,M. Scherer ar.d David Ross, Industrial Market Structure and Economic 
Performance, 3d ed,, Boston: Houghton Mifflin. 1991, chs. 6-8. 



i n e v i t a b l e conclusion i s that the balance between net gains and 

competitive harms i s less favorable than the statements by the 

applicants' witnesses would suggest. 

4. BNSF Fa-ies Four B a r r i e r s . The proposed trackage r i g h t s are 

inadequate t o provide e f f e c t i v e competition. For the 2 - t o - l 

markets, Burlinc-ton Northern/Santa Fe i s only a p o t e n t i a l entrant, 

not an actual competitor. As i t considers whether to enter any of 

the trackage-rights markets, i t faces four cypes of economic 

b a r r i e r s , even i f i t i s given formal access: 1. an i n a b i l i t y t o 

serve c m a j o r i t y of shippers i n the markets, 2. operational 

d i f f i c u l t i e s which w i l l prevent BNSF from o f f e r i n g an assured 

q u a l i t y of service, 3. cost disadvantages compared to UP/SP, and 4. 

the need f o r large, r i s k y investments. 

Consequently, i n many or a l l of those markets BNSF w i l l not be 

on an equal competitive f o o t i n g , especially on routes between 

Houston and New Orleans, between Houston and Memphis and on to St. 

Louis, and i n the c e n t r a l c o r r i d o r between Denver and the west 

coast. In a l l of the trackage-rights markets, BNSF w i l l lack 

t r a f f i c density and face disadvantages of cost, information and 

f a c i l i t i e s . I t w i l l incur higher costs of ser/ice thc.n UP/SP and 

w i l l face high r i s k s of having i n s u f f i c i e n t customers to j u s t i f y 

investing i n f a c i l i t i e s . 

Therefore BNSF i s u n l i k e l y to compete f u l l y i n many or a l l of 

the trackage-right markets. Essentially, under the planned t r a f f i c 

r i g h t s , competition w i l l be reduced from 2 competitors to 1 

monopolist, at many or a l l points. 
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5. Removal of Southern P a c i f i c as a Maverick ComTvetitor. The 

Southern P a c i f i c railway c u r r e n t l y has incentives to behave, and 

has behaved, as a maverick competitor, w i l l i n g t o cut j i r i c e deeply 

i n order to o f f s e t various competitive disadvantages. The merger 

w i l l eliminate that vigorous competitor. 

6. Supra-competitive Prices W i l l Result. Therefore, because 

Burlington Northern/Santa Fe may well have l i t t l e or no r o l e i n 

important markets while Southern P a c i f i c w i l l be removed as a 

competitive f a c t o r , the Union Pacific/Southern P a c i f i c r a i l r o a d 

wil."" probably be able t o charge higher supra-competitive prices i n 

many markets. 

7. Mutual Restraint between UP/SP and BNSF as a Duopoly. Also, 

the Union Pacific/Southern P a c i f i c and Burlington Northern/Santa Fe 

r i v a l s are l i k e l y t o adopt coordinated duopoly behavior i n many 

markets, rather than unrestrained price competition. This 

mutually-restrained duopoly behavior i s l i k e l y t o occur also along 

the larger regional patterns, where the two r a i l r o a d s d i f f e r i n 

t h e i r regional presence, power and spheres of i n t e r e s t . I n short, 

t h i s merger i s l i k e l y to y i e l d l i v e - a n d - l e t - l i v e behavior by these 

two dominant r a i l r o a d s throughout the western U.S. 

8. Lack of Economic Evidence. In denying these anti-competitive 

e f f e c t s . Union Paci f i c ' s economic witness Dr. Robert D. W i l l i g 

o f f e r s opinions that appear to be based on theory and i n t u i t i o n . 

The c r i t e r i a he uses to reach his conclusions are not i n accord 

with the mainstream research l i t e r a t u r e , nor w i t h his own views 

about merger standards when he was an a: - i t r u s t o f f i c i a l . 



9. Specifying the Monopoly Impacts. I t i s possible t o i d e n t i f y 

w i t h reasonable accuracy the markets and regions where the merger 

w i l l reduce competition, i n order to show the extent of the 

problems and to i n d i c a t e where appropriate cures are needed. 

10. Possible Remedies. A d d i t i o n a l d i v e s t i t u r e may be necessary as 

an appropriate cure f o r c e r t a i n markets, given the l i k e l i h o o d of 

duopoly r e s t r a i n t and the inadequacy of the trackage r i g h t s that 

have been provided t o BNSF. I t i s also possible that t>^e terms of 

trackage r i g h t s can be adjusted markedly enough to give them some 

effectiveness i n l u r i n g Burlington Northern/Santa Fe i n as an 

attempted entrant. 

2. Format of the Statement 

To explain these conclusions, I w i l l f i r s t review i n Part I the 

economic c r i t e r i a which are relevant to the p o l i c y judgments, 

considering the economic goals, the defining of relevant markets, 

the standards f o r judging e f f e c t i v e competition and monopoly 

impacts, h e l p f u l examples i n the a i r l i n e s and telecommunications 

i n d u s t r i e s , and s t r a t e g i c p r i c i n g methods. I have to provide t h i s 

c a r e f u l review of the mainstream research l i t e r a t u r e , grounded as 

i t i s i n general business experience, because Dr. W- .s ideas i n 

his V e r i f i e d Statement diverge so f a r tx-om - j ' i t i.e. I w i l l 

need to c i t e sources i n the I'.cerature to shov Lht . ... r.t-;ria f i r m l y . 

Then I w i l l considei- t h i s merger i n Part I I . F i r s t I w i l l 

discuss the three le -el.'i of relevant markets, and then I ' l l review 

the l i k e l y incrcjases i n monopoly power. 

Part I I I then considers trackage r i g h t s and other possible cures 



f o r the monopoly impacts. I w i l l explain why trackage r i g h t s w i l l 

probably be i n e f f e c t i v e , because BNSF w i l l face at least four types 

of high b a r r i e r s to entry. BNSF already behaves as i f i t w i l l not 

t r y to enter. The removal of Southern P a c i f i c as a maverick 

competitor w i l ^ be a s i g n i f i c a n t loss of competition i n a 

substantial range of markets'. 

In Part IV I discuss the merger's e f f e c t i n r a i s i n g prices and 

reducing other d i r e c t i o n s of economic performance. 

I . GENERAL ECONOMIC METHODS AND CRITERIA APPLY TO THE 
EVALUATION OF THIS MERGER 

F i r s t I need t o review the economic c r i t e r i a that apply to 

competitive and monopoly conditions. I s t a r t w i t h the economic 

goals, and the methods f o r d e f i n i n g relevant markets and assessing 

a merger's e f f e c t s on competition. I w i l l give examples of 

analogous monopoly problems from a i r l i n e s and telecommunications. 

Then i n Section 4 I w i l l apply these c r i t e r i a and methods to the 

facts i n t h i s case and snow the basis f o r my conclusions. 

The economic c r i t e r i a arise from many decades of mainstream 

research i n the f i e l d of I n d u s t r i a l Organization, on the basic 

conditions that occur i n a l l markets, i n c l u d i n g railroads.^ They 

also r e f l e c t many decades of established a n t i t r u s t c r i t e r i a and 

practices. 

^For reviews of those criteria and their evolving research base, see Scherer and Ross, Industrial Market 
Structure and Economic Performance, chs. 1,2, 1' and 18; Wi'Mam G. Shepherd, The Economics of Industrial 
Organization, Englewood Cliffs, N.J.: Prentice-Hall, 1990, especially chs, 1 and 3; George J. Stigler, "Perfect 
Competition, Historically Contemplated," Journal of Political Economy, 65 (February 1957), pp. 1-17; Richard 
Schmalensee and Roben D, Willig, eds,. Handbook of Industrial Organization. Cambridge: MIT Press, 1989. 



I recognize that the ICC in previous merger decisions has 

focused in part on the existence of two-railroad competition at 

every shipping point. As I explain below, I believe that this 

merger does not even meet that standard because BNSF w i l l not be 

cible or adequately induced to enter and compete f u l l y . 

Apart from such 2 - t o - l questions at the micro-market l e v e l , t h i s 

merger presents the Board f o r the f i r s t time w i t h the creation of 

a 2- r a i l r o a d dominance i n the whole western two-thirds of the U.S. 

The Board needs to take a fresh look at t h i s d i s t i n c t i v e s i t u a t i o n . 

I t i s d i f f e r e n t from other recent mergers. I t i s somewhat l i k e the 

proposed Southern Pacific/Santa Fe merger i n the e a r l y 1980s, which 

posed questions beyond sp e c i f i c micro-market conditions, i n 

ad d i t i o n to r a i s i n g questions, also found i n the present merger, 

about the consolidation of p a r a l l e l (rather than end-to-end) r a i l 

l i n e s . 

In broadening i t s view to include more than a narrow 

consideration of 2 - t o - l markets, I hope that the Board w i l l 

consider the competitive c r i t e r i a that arise i n the array of a l l 

markets. These mainstream c r i t e r i a are relevant t o markets i n the 

r a i l r o a d industry.' An attempt to apply d i f f e r e n t c r i t e r i a bears 

the burden of proof. I f t h i s industry i s to continue evolving 

toward d e f e r r i n g regulation i n favor of reliance on market 

'The recognition that railroad economics does not differ fundamentally from mainstream industrial-market 
principles is well established and of long standing. On that unity, see John R, Meyer, Menon J. Peck, John 
Stenason and Charles J, Zwick, The Economics of Conpetition in the Tra.nsponation Industries ofthe United States, 
Cambridge: Harvard University Press, 1959; Alfred E. Kahn, The Economics of Regulation. 2 vols.. New York: 
Wiley, 1971, vol, 1, chs, 1 and 6, vol. 2, chs. 1 and 4-6. 
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competition, i t needs to be brought under the more complex 

mainstream a n t i t r u s t c r i t e r i a . Otherwise, competition i n large 

parts of t h i s i n d u s t r y may be crippled, and e f f e c t i v e competition 

i n those parts may never be reached. 

1. The Economic Goals Include Efficiency, Innovation, 
Fairness and Freedom of Choice 

Good economic performance has many dimensions. One i s economic 

e f f i c i e n c y , as economists have long emphasized." Costs are 

minimized, and prices are constrained down to those cost l e v e l s . 

In that way, supra-competitive p r i c i n g and excess p r o f i t s are 

prevented. 

But e f f i c i e n c y i n the use of current resources i s j u s t one goal: 

other important performance goals include innovation, i n which a l l 

firms are motivated t o adopt new products and technologies as 

rapidxy as possible.^ The process of vigorous innovation raises 

p r o d u c t i v i t y and income, i n some cases by compound rates of growth, 

as Schumpeter and others have stressed. The r e s u l t i n g r i s e s i u 

income and arrays of new products can e a s i l y exceed the benefits 

from more s t a t i c e f f i c i e n c y . 

For example, Scherer and Ross's comprehensive texc sums up the 

See Stigler, The Organization of Industrv. ch. 2; Kaysen and Turner, Antitrust Policv. chs. 1 and 3; 
Scherer and Ross, Industrial .Market Structure, chs. 11 and 18; Kahn, The Economics of Regulation, vol. 1, ch.' 
3; and Shepherd, The Economics of Industrial Organization chs. 1 and 5-7. 

'See for example Joseph A. Schumoeter, Capitalism, Socialism and Democracy New York: Harper & 
Row, 1942, pp. 63-106; and Oliver E. Williamson, Markets and Hierarchies. New York: Free Press, 1975, ch. 
10. Michael E. Porter, Competitive Advantage: Creating and Sustaining Superior Performance. New York: Free 
Press, 1985, stresses the imponance of innovation both for social benefits and for the health of the firm itself (at 
chs. 2, 3, 5 and 6), Kaysen and Turner also stress the special importance of "progressiveness" and also fairness, 
in Aniitrust Policv at pp. 14-17; and Scherer and Ross emphasize innovation. Industrial Market Structure, especially 
at ch, 17, In a public utility context, see Kahn, The Economics of Regulation, vol. 2, pp. 95-101. 



l i t e r a t u r e (at p. 682) : " I n the long run, we have urged 

repeatedly, good economic performance depends much more c r i t i c a l l y 

upon sustaining a vigorous pace of technological progress than upon 

plausi b l e v a r i a t i o n s i n a l l o c a t i v e e f f i c i e n c y or income 

d i s t r i b u t i o n . " S t i l l other goals include fairness and freedom of 

choice. Those goals are important and deep-seated economic values 

i n the U.S. 

In sum, e f f i c i e n c y i s important, but i t i s not the only 

c r i t e r i o n . The l i t e r a t u r e has recognized and emphasized t h a t the 

other goals -- especially innovation -- may be more important i n 

the long run. For v a l i d p o l i c y decisions, a weighing of possible 

e f f i c i e n c y e f f e c t s (e.g., merger "economies") i s only one step i n 

a multi-step evaluation.* [Q: Can anything be said about whether 

benefits are distributed to shippers/public rather than flowing 

only to RR shareholders?] The other steps (especially considering 

innovation) may be more important. And a decision that permits 

e f f i c i e n c y while undermining the basis f o r innovation and freedom 

of choice may have negative economic e f f e c t s , on balance. 

2. The Relevant Markets Include Only Fully-S\ibstitutable 
Services 

In d e f i n i n g the relevant economic market, s u b s t i t u t a b i l i t y i s 

*See especially Kahn, The Economics of Regulation. Vol. 2, pp, 95-101; Shepherd, The Economics of 
Industrial Organization, chs. 1, 6 and 7; .Scherer and Ross, Industrial Market Structure, chs. 1, 17 ard 18. 
Moreover, good policy requires that the benefits of efficiency be passed on to the public rather than being captured 
only by railroad shareholders, 
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the governing c r i t e r i o n . ^ One includes inside the market only the 

products or services t h a t are f u l l y s u b s titutable f o r each other. 

S u b s t i t u t a b i l i t y , and the markets themselves, e x i s t i n two 

dimensions: 1. by product (or service) types, and 2. by geographic 

areas. 

To be relevant as a s u b s t i t u t e and competitor i n the market as 

defined, a c a r r i e r must be f u l l y present i n the market, with 

comparable f a c i l i t i e s and operational a b i l i t i e s to serve most or 

a l l customers, and at equal costs. Only then w i l l consumers be 

able to regard r i v a l suppliers as genuine sub s t i t u t e s , so that the 

shippers can s u b s t i t u t e f r e e l y among them. 

A p o t e n t i a l competitor i s not to ie considered to be i n the 

market. For example. Southwest A i r l i n e s has had strong impacts, 

but only a f t e r i t has a c t u a l l y entered s p e c i f i c c i t y p a i r markets. 

Only a f t e r i t has entered the market, gained s u b s t a n t i a l market 

p o s i t i o n and achieved comparable costs can a p o t e n t i a l entrant be 

safely regarded as a meaningful competitor.* Moreover a p o t e n t i a l 

competitor which faces strong b a r r i e r s against entry usually has no 

economic relevance. I f i t w i l l not be able to enter, then i t has 

^Phillip E. Areeda, Herben Hovenkamp and John L. Solow, Antitrust Law. Vol. IIA, Boston: Little, 
Brown, 1995; Joe S. Bain, Industrial Organization, rev. ed.. New York: Wiley, 1968; Shepherd, The Economics 
of Industrial Organi7.;?tion, ch. 3; Scherer and Ross, Industrial Market Structure, pp. 73-76; Richard A. Posner, 
Antitru.st Law, Chicago: University of Chicago Press, 1976, chs. 4 and 6; Eleanor M. Fox and Lawrence A. 
Sullivan, Cases and Materials on Antitrust. St. Paul: West Publishing, 1989, pp. 139-43. 

*This is clear from Bain's discussion in Joe S. Bain, Barriers to New Competition. Cambridge: Harvard 
University Press, 1956, ch. 1; and Scherer and Ross, Industrial Market Structure. Some writers seem to regard 
firms that n.igh: enter as if they already were real competitors; Drs. Willig, Janusz Ordover and David Scheffman 
for example call them "uncommitted entrants" just because they are in adjacent markets; see their papers in the 
Special Issue on Merger Guidelines, Review of Industrial Organization, pp. 139-50 and 173-90. But that is 
inaccurate, blurring the meaning of competition and entry. 
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no role i n discussions of f u t u r e competitive outcomes. 

i n the r a i l r o a d industry, correctly-defined markets w i l l include 

only the c a r r i e r s that can provide transport p r e c i s e l y between the 

desired o r i g i n s and destinations, under comparable service 

conditions and at comparable pri.jes. I f a c a r r i e r merely has 

physical operations at a poitlc or i n an area, that alone does not 

est a b l i s h t h a t the c a r r i e r i s genuinely s u b s t i t u t a b l e f o r other 

c a r r i e r s ' services i n the market. Each c a r r i e r must also be f u l l y 

able to provide comparable service^' (outgoing and incoming) li n k e d 

to other areas and points, and at comparable prices. 

The c a r r i e r must also have the a b i l i t i e s and the incentives to 

seek the shippers' business a c t i v e l y , i n competition w i t h others. 

And i t must have a s u b s t a n t i a l l y equal chance to get i t . I f 

instead a c a r r i e r i s p h y s i c a l l y present but i s i n a c t i v e , or i s 

impeded, o.r i s burdened w i t h higher costs, then that c a r r i e r ' s 

services are not genuine sub s t i t u t e s i n the market, The c a r r i e r 

then does not and w i l l not e x i s t as an economic 'competitor i n the 

market. 

3. Effective Competition Involves Sufficient Numbers, 

Reasonable Competitive Parity and Reasonably Easy Entry 

The c e n t r a l concept i n the l i t e r a t u r e , and f o r an economic 

evaluation of t h i s merger, i s e f f e c t i v e competition: w i l l 

competition remain at a.a e f f e c t i v e level a f t e r a merger or instead 

be s u b s t a n t i a l l y reduced by i t ? Or even i f competition was not 

f u l l y e f f e c t i v e before the merger i n some or many markets, w i l l the 

merger reduce conipetition even further? 

The meaning and presence of e f f e c t i v e competition i s often a 
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complex matter.' There i s usually some degree of actual or 

p o t e n t i a l competition i n most markets, but the competition may be 

weak or incomplete rather than vigorous and hard. Moreover, the 

net e f f e c t of a h o r i z o n t a l merger may be to reduce the market's 

degree of competition s i g n i f i c a n t l y f u r t h e r . 

The concept of ef f e c t i v e ' competit:ion has come to involve a 

reasonably well-agreed set of criteria.'° The research l i t e r a t u r e 

has developed over a number of decades a recognition of three main 

conditions that usually provide f o r e f f e c t i v e competition: 

1. Numerous competitors. There neeas to be s u f f i c i e n t numbers of 

s i g n i f i c a n t competitors. I f there are too few (especially as low 

as j u s t 2 or 3), then those firms' incentives to coordinate w i t h 

each other .'n some degree, e i t h e r d i r e c t l y or i n d i r e c t l y , w i l l 

often p r e v a i l over t h e i r incentives to compete independently " 

Some degree of coordination w i l l often occur and have s i g n i f i c a n t 

e f f e c t s even i f there are some periods or geographic/product 

pockets of -aggressive competition. 

One phrase for effective competition is "hard competition," as developed by members of the Chicago 
School. Hard competition involves maximal efforts by all firms, at all times. See Melvin Reder, "Chicago 
Economics: Permanence and Change," Journal of Economic Literature. (1982), pp. 1-38; also Stigler, The 
Organization of Industry, ch. 2. 

"This has of course been a central issue in the research field for many decades. See Fel'ne., Competition 
Among the r^.v. '-h. 1; George J. Stigler, ed.. Business Co entration and Price Policv. Princc^n: Princeton 
Umversity Press, 1955; Kaysen and Turner, Antitrust Policv, chs, 1-3; Stigler. The Organization of Industry, ch. 
2; Scherer and Ross, Industrial Market Structure, chs. I and 6-8; Shepherd, The Economics of Industrial 
OrjiTiization, chs. 1 3 and 4. Tne mainstream discussion e aends to the U.S. federal antitrust agencies, as shown 
by the discussions of competition and s.ructure in their mer);er guidelines (noted below). 

''See Fellner, Competition nmong the Few, ch. 1; Kaysen and Turner, Antitrust Policy, ch. 3, Scherer 
and Ross. Industrial Market StP cture. chs. 1 and 6-8; Shepl.erd, The Economics of Industrial Organization, chs. 
1, 3 and 13; and Tirole, The '."heory of Industrial Organizadon. chs. 5-7. 
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Even i f the Board were to expect that j u s t two firms could 

guarantee nard, f u l l y - e f f e c t i v e competition a l l of the time, the 

me.vger w i l l f a i l t o meet that standard, as I w i l l show below But 

the general l i t e r a t u r e i s s u b s t a n t i a l l y less t o l e r a n t of fewness. 

The mainstream l i t e r a t u r e has suggested that a minimum of about 

f i v e competitors i s needed i f competition i s to be r e l i e d on to be 

f u l l y effective.'^ For example George J. S t i g l e r , the leader of 

the conservative Chicago School from the 1950s to the 1930s, 

considered s t r u c t u r a l evidence as relevant, and he set standards 

f o r empirical evidence f o r ''the existence ~ f competition" that are 

even s t r i c t e r than the mainstream conditions that I note. I n 

considering "a v a r i e t y of s t a t i s t i c a l tests of the existence of 

competition" that "deserve some a t t e n t i o n , " S t i g l e r considered 

f i r s t the number of firms, the absence of dominance, and low 

concentration: "The presence of numerous firms, none dominant i n 

size i!5 d i r e c t l y observable and i s usually described by a low 

concentration ratio."'-' Later he says, "...a large nuinber of 

r i v a l s i s s u f f i c i e n t to achieve competition," and that "many 

producers" w i l l be s u f f i c i e n t for "the s o c i a l l y optimum amount of 

''One part of the literature has discussed small-numbers behavior, under the incentives of joint 
maximization of profits. Fellner's landmark discussion identified the tendencies for the few leading firms to adopt 
joint maximization of profitsKaysen and Turner, Antitrust Policy, ch. 3, define and discuss tight oligopoly (with 
high concentration in just a few leading competitors) as "unreasonable market power," at pp. 77-80. They regarded 
tight oligopoly as "shared monopoly." 

'̂ Stigler, The Organization of Industrv, ch. 2, at p. 14. Stigler noted various reservations about structural 
data, and he noted other possible indicators of the degree of competition, including "the absence of systematic price 
discrimination" and the "traditional" indicator of monopoly as "a high rate of retum on investment," pp. 14-15. 
But he clearly implies that many firm.' are necessary in order to give effective competition. 
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competition. "'"* 

Kayi?en and Turner's landmark study says, " I f we wish to 

eli...inate unreasonable market power, we must i a general move toward 

less concentrated markets i n which there are more s e l l e r s w i t h 

smaller shares. An increase i n the number of competiL.ors and a 

decrease i n the r e l a t i v e market positions of the larger of them i s 

usually a s u f f i c i e n t c ondition f o r the reduction of market power i n 

any market."" I f market concentration i n the largest 4 firms 

exceeds 75 percent, market power i s "unreasonable."'* 

Scherer and Ross's leading t e x t on i n d u s t r i a l organization notes 

"Economic theory suggests that the vigor of competition i s --related 

p o s i t i v e l y to the number of firms i n the relevant industry, other 

things (such as the height of entry b a r r i e r s ) being equal. "'̂  As 

they summarize, "Pure monopolists, o l i g o p o l i s t s , and monopolistic 

competitors .... possess monopolv power or market power." (page 

17) . 

I f a l l f i v e (or more) firms are comparable, strong and we l l 

Stigler, The Organization of Industrv. p. 18. In a discussion of "The Minimum Neces.sary Condition for 
Competition," he noted that perfect competition was more than was necessary; "These conditions are much stronger 
than we need, however, and this note will argue (but not rigorously prove) that a large number of rivals is sufficient 
to achieve competition." pp. 16-18. 

'-̂ Kaysen and Turner, Antitrust Policy, p. ''y. They do note reservations about unnecessarily trying for 
excess precision in structural conditions. But their whole theme is the market power created when concentration 
in a few firms is high; "Both economic Lheory and experience indicate the likelihood of a monopoly problem in 
the structurally oligopolisuw markets," (at page 25). 

'̂ Kaysen and Turner, Antitrust Policy, pp. 29-34. 

''Scherer and Ross, Industrial Market Structure, p. 71. They note that a market is "oligopolistic' when 
firms are few and mutually interdependent; they distinguish between that and "a competitive market structure," page 
17. They note that the mamstream literature (with the exception of "contestability" theory) regards tight oligopoly 
as involving market power, at page 17. 
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motivated, they may usually act independently and f o r c e f u l l y t o 

provide hard competition. Then the tendencies to coordinate may 

not be strong enough to p r e v a i l , at least not most of the time. 

With each reduction below 5 firms (5-to-4, 4-to-3, 3-to-2, and 

of course 2-to-l) there i s a s i g n i f i c a n t loss of competition as the 

incentives f o r coordination became r e l a t i v e l y stronger, con.pared to 

the rewards f o r independent competitive actions. I n most normal 

markets, mainstream researchers would not expect that 2 or 3 firms 

would provide e f f e c t i v e competition. A few markets might have 

unusual conditions which permit less than 5 firms to y i e l d 

e f f e c t i v e competition, but that p o s s i b i l i t y would need to overcome 

a hea-vy burden of proof. As shown below, that i s not the s i t u a t i o n 

i n t h i s case. 

2. No U n i l a t e r a l Market Dominance.'* There also needs t o be 

reasonable competitive p a r i t y among the competitors, so that they 

a l l apply strong mutual pressure cn each other to perform w e l l . 

Instead, one f i r m may hold market dominance, wit h a market share of 

half or more of the market and no close r i v a l . " Then competition 

' * I .-un using the term "market dominance" here as it is commonly used in the economics literature, 
primarily relating to market shares and entry conditions. That is different from the term's technical use in the 
statutory jurisdiction of the STB. 

''*In the economics literature, a do.ninant finn has more than 40 percent and "no close rival," which may 
usually mean that the lesser rival's market sl are is 20 points or more lower. Such an indicator of market dominance 
is roughly similar to the "50%-10%" guideliie adopted by Richard B, Peterson of Union Pacific Railroad (Verified 
Statement, pp. 233-34) as a test foi whether the Union Pacific and Soutiiem Pacific may be viewed as competing 
currently for the transponation of chemical products from the Gulf Coast. If the two firms combined have a market 
share of 50 percent or more for th." transportation of a particular product, and both have more than 10 percent, then 
there is a particular concem that tl e merger will adversely affect the market for transportation of that product. If 
on the other hand the two firms co.nbined have a market share of 50 percent or more, while one has less than 10 
percent, then the firm with the small market share is not viewed as currently compning effectively, and there is less 
concem about the reduction of competition as to that market segment. 
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w i l l usually be unbalanced and ineffective.-" 

The dominant f i r m w i l l apply a degree of u n i l a t e r a l c o n t r o l i n 

the market, r a i s i n g prices and adopting s t r a t e g i c d-'.scriminatory 

p r i c i n g i n ways which l i m i t i t s r i v a l s ' a b i l i t y to compete. The 

dominant f i r m w i l l not be pressed hard to perform w e l l , and the 

lesser r i v a l s i n that m a r > e t w i l l be over-matched by the dominant 

firm's greater resources i n the market.^' 

3. Easy entry. There needs to be reasonably easy or free entry 

i n t o the market and among a l l i t s segments.-^ Numerous new firms 

w i l l be able to enter q u i c k l y and f r e e l y , to survive, and to 

acquire s i g n i f i c a n t market shares, i f the incumbent firms raise 

prices s i g n i f i c a n t l y . Impeded entry, i n contrast, permits the few 

firms to collude more e f f e c t i v e l y and raise prices f u r t h e r . 

Some t h e o r i s t s ( i n c l u d i n g Dr. W i l l i g ) have explored c e r t a i n pure 

cases i n which 3, 2 or even j u s t 1 f i r m may instead tend toward 

competitive e f f i c i e n c y r e s u l t s . " But those cases assume extreme 

•"̂ See Scherer and Ross, Industrial Market Struct.jre. pp. 221-26; Donald Hay and John VicVers, T.ie 
Economics of Market Dominance. Oxford: Basil Blackwell, 1987; and Shepherd, The Economics of Induairi.al 
Organization, ccs, 11 and 12. 

- ' i f the firms are just parts of larger firms, then the mismatcn of resources may depend both on conditions 
inside ihe market as well as the firms' total resources outside the market. Yet the positions inside lhe market may 
govern the main ability of the dominant and lesser firms to compete and gain profits. 

^̂ See especially Joe S. Bain, Barriers to New Competition. Cambridge: Harvard University Press, 1956; 
Joe S. Bain and H, Michael Mann, "Seller Concentration, Barriers to Entry, and Rates of Retum in 30 Industries, 
1950 1960," Review of Economics and Statistics, August 1966, pp. 296-307. 

-""Contestability" theory ic a leading example of this; see William J. Baumol. John Panzar and Robert D. 
Willig, Contestable Markets and the Theory of Industrv Structure, San Diego: Harcourt Brace Jovanovich, 1982. 
This theory purportedly "proves" that even a monopoly can be relied on to reach competitive results (though only 
in terms of static efficiency: the theory says little about other economic goals, including innovation and freedom 
of choice). See also Tirole, The Theory of Industrial Organization, chs. 5-7. 
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conditions of t o t a l l y free entry and e x i t , w i t h no sunk costs, and 

they are i n any event merely matters of th e o r i z i n g . They have not 

been supported by research evidence from r e a l markets nor by 

widespread business experience. As shown below, BNSF w i l l face 

b a r r i e r s , rather than completely open entry. 

In t h i s case. Dr. W i l l i g r e l i e d ( V e r i f i e d Statement, pp. 586-89) 

on Richard Peterson's i n t e r p r e t a t i o n ( V e r i f i e d Statement, pp. 177-

85) that two-firm competition i s strong i n various r a i l r o a d 

s i t u a t i o n s , i n c l u d i n g t r a f f i c on the Southern Corridor and coal 

shipments from the Powder River Basin. But those s i t u a t i o n s 

involved highly specialized circumstances where a new competitor 

di d i n fact have or obtain equal access to very s u b s t a n t i a l amounts 

of new t r a f f i c , f o r which i t had the incentive and a b i l i t y t o make 

major investments to compete. And, given that they decided to make 

the hea-vy investment needed t o enter the market, had every 

incentive to compete aggressively f o r the t r a f f i c needed t o pay o f f 

t h e i r investment. 

In the Powder River Basin, the CNW/UP enterea the market at a 

time when few u t i l i t i e s had signed r a i l t r a n s p o r t a t i o n contracts, 

since clear contracting a u t h o r i t y and implementing ru]es had f i r s t 

been promulgated a f t e r che passage of the Staggers Act. Thus, the 

market was l a r g e l y "open" and was not foreclosed by th<̂ . presence of 

e x i s t i n g contracts, thus p e r m i t t i n g the CNW and the UP to compete 

at the outset f o r substantial amounts of t r a f f i c . More 

importantly, i n the case of the movement of massive amounts of 

Powder River Basin coal, the capture of j u s t a few i n d i v i d u a l 
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movements of t r a f f i c between a single o r i g i n and a single 

d e s t i n a t i o n f o r a sin g l e customer were large enough by themselves 

to support the investment required. A d d i t i o n a l l y , the CNW, along 

w i t h i t s j o i n t - l i n e partner, the UP, i t s e l f served major consumers 

of coal, and therefore had natural advantages i n competing wit h the 

BN, a fa c t that could help t.o j u s t i f y the necessary investments. 

F i n a l l y , each contract f o r PRB coal t r a f f i c , and to a large extent 

Southern Corridor intermodal t r a f f i c , i s defined by a market f o r a 

discrete product between a discrete o r i g i n and one or at most a few 

destinations, making i t r e l a t i v e l y easy f o r a p o t e n t i a l competitor 

to "target" the customer and his needs. 

Here, those conditions are not present. There are s u b s t a n t i a l 

b a r r i e r s to BNSF entry, and there are substantial handicaps i f BNSF 

t r i e s to compete. There i s not even the p o t e n t i a l available 

t r a f f i c base that would tempt BNSF to compete vigorously, even 

aside from the b a r r i e r s and handicaps i t must face. Unlike the 

CNW/UP with respect to Powder River Basin coal t r a f f i c , the BNSF 

does not d i r e c t l y serve large numbers of important destinations f o r 

p l a s t i c s and chemical shippers. Moreover, a substantial amount of 

p o t e n t i a l t r a f f i c i s under e x i s t i n g contracts. The "network" 

pa t t e r n of much chemical or p l a s t i c s t r a f f i c , which moves from 

r e l a t i v e l y few o r i g i n s but to numerous destinations, makes i t 

d i f f i c u l t f o r a single c a r r i e r to i d e n t i f y and i s o l a t e i t s 

competitive o p p o r t u n i t i e s . 

The mainstream l i t e r a t u r e has developed extensive evidence that 

when there i s dominance, r i v a l s are few, and entry i s impeded, then 
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the standard e f f e c t s of monopoly power w i l l occur. In one 

au t h o r i t a t i v e summary: "Perceptive managers w i l l recognize that 

t h e i r p r o f i t s w i l l be higher when cooperative p o l i c i e s are pursued 

than w>'on each firms looks only a f t e r i t s own narrow s e l f - i n t e r e s t . 

As a consequence, even i n the absence of any formal c o l l u s i o n among 

firms, we should expect t i g h t l y o l i g o p o l i t i c i n d u s t r i e s t o e x h i b i t 

a tendency toward the maximization of c o l l e c t i v e p r o f i t s , perhaps 

even approaching the p r i c i n g outcome associated w i t h pure 

monopoly."" This applies to several-firm dominance; the 

conclusion holds more strongly, of course, f o r s i n g l e - f i r m 

dominance. 

Some dominant firms have had such strong and l a s t i n g monopoly 

e f f e c t s that major a n t i t r u s t cases have been necessary i n order to 

restore competition.^* I n addition, some remaining dominant firms 

nowadays (such as l o c a l newspaper monopolies) are recognized to 

present serious problems, f o r which remedies are needed but not 

cur r e n t l y a v a i l a o l e . 

In a d dition, there are a number of f a m i l i a r cases from business 

experience that show the impacts of s i n g l e - f i r m do.ainance and t i g h t 

oligopoly. 

'"'Bain. Barriers to New Competition, chs. 1 and 7; Scherer and Ross, Industrial Market Structure, chs. 
I I and 18; Leonard W. Weiss, Concentration and Price. Cambridge: MIT Press, 1991. 

"Scherer and Ross, Industrial Market Structure, p. 226, see also chs. 6, 7 and 8. 

*^e leading cases include, among many others, the Standard Oil trust (1911), American Tobacco (1911), 
the Aluminum Company of America (1945), United Shoe Machinery (1954), and AT&T (1984); see Areeda and 
Turner, Antitrust Law; Fox and Sullivan, Antitrust, ch. 2. pp. 99-281; and William G. Shepherd, Public Policies 
Toward Business. 8th ed., Homewood, III.: Richard D. Irwin, 1991, chs. 6 and 7. 
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4. Airlines and Telecommunications Offer Helpful 
Exaaiples and Parallels to This Merger 

In recent i n d u s t r i a l experience, there are important examples, 

including two in d u s t r i e s -- a i r l i n e s and telecommunications --

whose network basis makes them closely p a r a l l e l to the r a i l r o a d 

industry. 

a. A i r l i n e s 

The a i r l i n e i n dustry provides a set of s i g n i f i c a n t p a r a l l e l s and 

examples." "Hub cominance" i s an important element of a i r l i n e 

market power. Since 1980 there has developed extensive dominance 

by one or two ' i r l i n e s at many of the major a i r p o r t s , i n c l u d i n g 

D e t r o i t , Minneapolis, Dallas, St. Louis, Pittsburgh, Chicago, 

Denver and San Francisco. The consensus of empirical research i s 

that the dominance has tended to raise fares by about from 17 t o 26 

percent.^* This e f f e c t appears to occur both f o r u n i l a t e r a l 

dominance and f o r duopoly s i t u a t i o n s , even though d i r e c t c o l l u s i o n 

i s i l l e g a l and the duopolies are f u l l y known and subject to close 

observation by p o l i c y agencies, economic s p e c i a l i s t s and the 

public. 

-̂ See Steven A. Morrison and Clifford Winston, The Evolution of the Airiine Industrv. Washington, D.C: 
Brookings Institution, 1993; Elizabeth E. Bailey, David R. Graham, and Daniel P. Kaplan, Dereguhuing the 
Airlines, Cambridge, Mass.: MIT Press, 1985; Richard H.K. Vietor, "Contnved Competition, Airiine Regulation 
and Deregulation, 1925-1988," Business History Review, Spring 1990, pp. 61-108. 

-*See among many others Severin Borensteir. "Hubs and High Fares: Dominance and Market Power in 
the U.S. Airiines Industry," Rand Joumal of Economics, 20 (1989), pp. 344-65; William N. Evans and loannis 
Kessides, "Localized Market Power in the U.S, Airiine Indu.stry," Economic Statistics, 75 (Febmary 1993), pp, 
66-75; Alfred E. Kahn, "The Competitive Consequences of Hub Dominance: A Case Studv," Review of Industrial 
Organization. 8 (August 1993), pp. 379-405; Margaret A. Peteraf. "Sunk Costs, Contestability and Airline 
Monopoly Power," Review of Industrial Oiganiz-ation. 10 (June 1995), pp. 289-306; Morrison and Winston, 
Evolution of the Airline Industry: John R. Meyer and Clinton V. Oster, Jr., Deregulation and the Future of 
Intercity Passenger Travel. Cambridge: MIT Press, 1987, ch 9. 
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Another instance i s the east coast a i r shuttle duopoly. Delta 

and USAir are in a long-standing duopoly in the northeast corridor 

of the U.S. between Washington, New York and Boston. Entry i s 

closed because of their control cf scarce airport landing s l o t s . " 

The two airline.^ have carefully avoided price competition for many 

years in this set of markets'. The fares are substantially higher 

than those for comparable shuttle service between San Francisco and 

Los Angeles, where entry i s open.'" The profits on the east coast 

shuttle duopoly have been correspondingly high." With new entry 

closed, this duopoly has avoided sharp competition, in ways which 

railroad duopoly may replicate, 

b. Telecomm'onications 

The telephone-service industry o f f e r s equally i n s t r u c t i v e 

p a r a l l e l examples, both i n long-distance markets and local-service 

markets." I n Icng-distance service, AT&T was the t o t a l monopoly 

u n t i l the 1970s, when MCI ard Sprint were allowed to enter. AT&T 

then became a dominant f i r m w i t h these two small r i v a l s plus a 

frin g e of t i n y new competitors, most of which soon exited by 

-'See the thorough discussion in Edwin McDowell, "Shuttles in Northeast Thrive and Keep Fares Up," New 
York Times. May 8, 1995, p. D3. 

'''The fare in 1995 was S147 on both the Ncw-York-Boston and New-York-Washington routes. On the 
open-entry route between Los Angeles and Oakland the fare was only $69; on the Los Angeles-San-Francisco route, 
it was $99, still well below $147. McDowell, "Shuttles." 

''Delta reported a profit of as much as $20 million on its shuttle operations in 1994, while losing $159 
million on all operations. USAir, which suffered a much-larger total loss of $685 million in 1994 and yet still 
recorded an expected net shuttle income of about $6 million. McDowell, "Shuttles." 

'-See Robert W. Crandall, After the Breakup. Washington, D.C; Brookings Institution, 1991, chs. 1 and 
3. 
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closing or s e l l i n g out. At f i r s t MCI and Sprint competed by 

setting prices that were markedly lower than AT&T's prices, usually 

3 0 percent lower or more. 

But since 1986, a l l three firms have charged s i m i l a r p r i ces. 

Despite the surface appearance of active non-price competition 

(advertising campaigns, special discounts f o r c e r t a i n groups, 

e t c . ) , the three firms can be seen as a stable dominant-firm/three-

f i r m t i g h t o l i g o p o l y whose p a r t i c i p a n t s have t a c i t l y agreed to 

avoid sharp, f r o n t a l p r i c e competition." There may be no e x p l i c i t 

c o l l u s i o n , but the mutual forbearance among the Big Three i s a 

recognized f a c t . 

This outcome i s caused p a r t l y by AT&T's continuing dominant 

p o s i t i o n . Quick substantial entry d i d not occur; instead MCI and 

Sprint were able only to nibble at AT&T's dominance during 1980 to 

1989. I t took MCI at least lO years to gain i t s 20 percent share, 

point by po i n t , and Sprint has been able to gain only 10 percent. 

When AT&T A,̂ S constrained before 198 9 by the Federal Communications 

Commission's moderate regu l a t i o n of i t , AT&T's share d i d recede at 

about 4 points per year. But the FCC deregulated AT&T i n 198 9, and 

AT&T has s t a b i l i z e d i t s dominant share at about 60 percent of the 

market. 

The outcome also r e f l e c t s the mutual comfort of these three 

firms i n avoiding ..11-out competition. A few minor competitors 

have survived, while many others have been forced out. Entry has 

'•'Paul W. MacAvry, "Tacit Collusion under Regulation in the Pricing of Interstate Long-Distance 
Telephone Services," Joumal of Economics and Management Strategy. 4 (Sumnier 1995), pp. 147-85. 
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become v i r t u a l l y closed to any major entrants. That i s why the 

Telecommunications Competition Act of February 1996 took d r a s t i c 

steps to allow the Baby Bells to enter long distance markets. 

Competition was widely agreed to be i n e f f e c t i v e , and only these 

massive adjacent firms >ad a chance cf making s u b s t a n t i a l entry 

i n t o each others' markets.'* 

Local telephone service also o f f e r s i n s t r u c t i v e examples. Entry 

i n t o many l a r g e - c i t y local-exchange markets has been "open" f o r a 

number of years, and yet only minor entry has occurred i n a 

r e l a t i v e few of them. Despite t h i s nominally open entry, the Local 

Bells' monopoly power has remained so great that r e g u l a t i o n has 

s t i l l been needed. As shown below, s i m i l a r controls can be applied 

by UP/SP against BNSF, such as by c o n t r o l l i n g dispatching and other 

mechanisms. 

c. Lessons from Airlines and Telecommunications 

These two closely-studied sectors are p a r a l l e l to r a i l r o a d 

markets i n many respects: network-based i n d u s t r i e s , w i t h many 

submarkets, widespread dominance and few-firm conditions, 

bottlenecks t h a t may c o n t r o l competitive access, and discriminatory 

p r i c i n g . 

Effects of Market Power despite Deregulation. One main lesson 

of these two cases i s that dominance, the fewness of competitors, 

and impeded entry w i l l cause the major e f f e c t s of monopoly i n 

si t u a t i o n s where deregulation i s seeking to create e f f e c t i v e 

'•*The Act permits mutual entry (under certain conditions) between the long-distance markets and the local-
service markets. That entry had been previously barred, after the break-up of the Bell System in 1984. 

24 



competition. 

Both u n i l a t e r a l dominance and few-firm coordination have had 

substantial impact.-, i n a large v a r i e t y of market s e t t i n g s i n much 

of the U.S. Oiily the unleashing of poss:'.ble competition, as 

p.roviaod by the new Telecommunications Act, o f f e r s some promise of 

e.'scaping from donrinance and three-firm t i g h t o ligopoly i n 

telecommunications, as i t i s reinforced f u r t h e r by d i f f i c u l t - e n t r y 

conditions. 

Mutual R e s t r a i n t . These cases also show that i t i s important to 

be r e a l i s t i c about whether firms that seem to compete are r e a l l y 

competing f u l l y by using a l l competitive v.-oapons. Often they are 

not. 

Impeding Entry. S t i l l another lesson i s the a b i l i t y of the 

incutTLbents i n network-based industries to prevent strong encry. 

Repeatedly, the l e g a l s h i f t to "open entry" has y i e l d e d only l i t t l e 

or .10 s i g n i f i c a n t entry. Therefore, comparable r-arkets are l i k e l y 

t o experience only minor entry by small increments, rather than 

massive e n t r y that q u i c k l y captures large market p o s i t i o n s . 

One t a c c i c used by telephone-service firms (and r a i l r o a d s , i n 

t r a n s p o r t a t i o n market-O to prevent strong entry i s s t r a t e g i c 

d i s c r i m i n a t o r y p r i c i n g -- "pin-point p r i c i n g " , "sharp-shooting", 

c u t t i n g discount deals w i t h the best cast .mers -- as a way to 

r e s t r a i n smaller r i v a l s i n the market and confine them to market 

niches. AT&T usea ^ "tensive discounting a f t e r 1988 t o impede MCI 

s 
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and Sprint from a t t r a c t i n g the best customers." A i r l i n e s have 

developed p r i c e d i s c r i m i n a t i o n (called " y i e l d management") to 

extremely r e f i n e d degrees, with the e f f e c t of enhancing p r o f i t s and 

discouraging mutual e.-itry.'* 

Spheres of I n t e r e s t . A f i n a l lesson i s that these network-based 

industries tend to develop patterns of market accommodation and 

"spheres of i n t e r e s t , " so that p a r a l l e l dominant firms i n few-firm 

s i t u a t i o n s learn to stay out of each other's main t e r r i t o r y . That 

can be expected to occur i n s i m i l a r i n d u s t r i e s , such as r a i l r o a d s . 

5. Concentration and Numbers of Rivals Are Relevant in 
Assessing a Merger's Effects on Crmpetition 

The degree of competition i s not a matter of guesswork and 

personal opinions. The numbers of s u b s t a n t i a l competitors, 

together w i t h market shares and concentration indexes (4-firm 

r a t i o s and HHIs), i n d i c a t e the l i k e l i h o o d that there i s u n i l a t e r a l 

power or coordination i n a market. As I discussed at length above, 

when the numbers of competitors are low, and market shares and 

concentration are high, they set the burden of proof against any 

claim that the duopoly competition w i l l be s t r i c t . 

I t i s simple and straightforward to consider the reduction i n 

the number of s i g n i f i c a n t competitors. As I noted e a r l i e r , every 

reduction below 5 causes a s i g n i f i c a n t r i s e i n the l i k e l i h o o d that 

" A T & T used its customized Tariffs 12 and 15 to protect jr gain at least 75 majoi national accounts, under 
deep price discounts and specialized servict' arrangements. Among the customers held in this way were General 
Electric, Fon' Motor Co., E.I. DuPoi t de Nemours, and Holiday Inns. See Jay Amold, "FCC Rejects Challenge 
to Customi," .nv-nt St rvice," Associated Press, Business News, June 30, 1989. 

'*See the discussion in Morrison and Winston, Evolution of the Airiiner, Industrv: L'ailey, Graham and 
Kaplan, Deregulating the Airiines. 
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t i g h t - o l i g o p o l y behavior w i l l tend to be i m p l i c i t l y or d i r e c t l y 

coordinated. 

As f o r market shares and concentration, research economists and 

the antitr'ust agencies use these data extensively i n assessing 

s i t u a t i o n s of market power as well as mergers. Since 1982, the HHI 

has been a standard t e s t . The main threshold c r i t e r i o n has been an 

HHI value of 2,000; above that l e v e l , i t i s expected that the 

leading firms are l i k e l y to adopt cooperative behavior. The higher 

the HHI index i s above 2,000, the stronger i s the presumed tendency 

to collude. 

The HHI i s also used t o assess the reduction of competition that 

the merger w i l l cause. The two partners' shares are m u l t i p l i e d 

together and doubled. A r i s e of 100 points or more i s regarded as 

a s i g n i f i c a n t reduction i n competition, i f the HHI l e v e l i s already 

above 2,000. 

Both uses -- the l e v e l of market power and the possible increase 

of market power -- are relevant to t h i s merger case, and both 

ca l c u l a t i o n s can r e a d i l y be made f o r s i g n i f i c a n t markets. Both 

w i l l i n d icate monopoly levels that v i o l a t e the standard a n t i t r u s t 

c r i t e r i a i n many markets. 

6. The Net Economic Gains from a Merger Are the Correct 
Bases for Evaluating That Merger 

In assessing mergers, only the net economic gains (compared to 

non-merger a l t e r n a t i v e arrangements such as long-term contracts, 

achieving e f f i c i e n t r o u t i n g of t r a f f i c by j o i n t rates, j o i n t 

f a c i l i t i e s agreements, and technical coordination) are the proper 

basis f o r a p u b l i c - p o l i c y evaluation. The UP and S? ;nerger 
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partners i n t h i s case have stressed instead che gross gains i n 

ef f i c i e n c y . That ignores the non-merger ways that may be .available 

to achieve the same be n e f i t s . 

• Where competition may be reduced by the merger, any v a l i d 

comparison of the merger's benefits w i t h i t s monopoly impacts needs 

to i d e n t i f y and incorporate s o l e l y the net benefits. 

In a d d i t i o n . Applicants have not stated what proportion of the 

e f f i c i e n c y gains w i l l be passed on. Given the reduction i n 

competition, i t i s l i k e l y that most of the gains w i l l instead be 

retained f o r the b e n e f i t of the UP/SP shareholders only. 

7. Strategic Price Discrimination by a Dominant Firm 
Can Tend to Reduce Competition Witnout Giving 
"Ramsey-Pricing" Efficiency 

Dominant firms normally develop extensi-"^. price d i s c r i m i n a t i o n , 

using pin-point p r i c i r g i n dynamic process so as to deter 

competition and ext r a c t maximum profits.''' Notice that price 

d i s c r i m i n a t i o n could promote competition, when i t i s done by firms 

with small market shares. But i t tends to reduce competition when 

done by dominant firms, who t y p i c a l l y suppress the r i v a l s w i t h 

smaller shares i n the market by using pin-point s t r a t e g i c p r i c i n g 

against them. 

'''For particularly thorough analysis of discrimination's possible anticompetitive effects, see Kahn, The 
Economics of Regulation, pp. 131-91: and Scherer and Ross. Industrial Market Stmcture. pp. 499-502. Stigler 
also stresses that price discrimination can signal a lack of effective competition: "A related evidence of competition 
IS more powerful: the absence of systematic price discrimination." The Organization of Industry, pp. i4-15. 
Lead ng past examples of dominant-firm anticompetitive discrimination include IBM in tabulating equipment and 
computers, Xerox in the copier industry, AT&T in long-distance service, and airiines after 1978. See for example 
Richard T. DeUimaner, Big Blue: IBM's Use and Abuse of Power, New York: Dodd, Mead, 1986, chs. 2, 6 
and 9-13; also, for analysis and examples, see Shepherd, The Economics of Industrial Organization, ch. 12, pp. 
287-315 



As Scherer and Ross sum.marize the l i t e r a t u r e , " I n sum, 

systematic price d i s c r i m i n a t i o n can preserve and strengthen 

monopoly positions by p e r m i t t i n g large firms to buy inputs at lower 

prices than t h e i r smaller r i v a l s , by t y i n g buyers together w i t h 

s e l l e r s g i v i n g discounts f o r concentrated purchases, and by making 

entry i n t o narrow segments of a market more d i f f i c u l t , " (at p. 

502) . 

This d i s c r i m i n a t i o n does not o f f e r the ef f-'.ciency-promoting 

properties which Ramsey p r i c i n g i s said to have.'* Ramsey prir-^.ng 

theory i s relevant p r i m a r i l y t o the s t a t i c - e f f i c i e n c y e f f e c t s of 

p r i c i n g by a complete m.onopoly w i t h declining-cost conditions, i n 

the absence of dynamic competition. Even for use i n tha t narrow 

s i t u a t i o n , the p r i n c i p a l author of Ramsey p r i c i n f j theory now states 

that Ramsey p r i c i n g i s impractical f o r use i n guiding r e a l 

p o l i c i e s . '̂  

See Scherer and Ross, Industrial M?; ket Stmcture. pp. 496-502; Kahn, The Economics of Regulation, 
vol. 1, pp. 137-181; William G. Shepherd, "Ramsey Pricing; Its Uses and Limits," Utilities Policies. October 
1993, pp. 295-98; and William G. Shepherd, "Contestability vs. Competition — Once More," Land Economics. 
August 1995, pp. 299-309. 

'''See William J. Baumol and J. Grego.-y Sidak, Toward Competition in Local Telephony. Cambridge: MIT 
Press, 1994. pp. 36-39. It may he helpful to quoic the reasons in full, as explained by Baumol and Sidak at pp. 
38-39: "Therefore, to use the full Ramsey analysis to caicula'e second-best optimal prices, one needs information 
on the marginal cost of, and the own-price elasticity of demand for, each of the products in question. One probably 
needs to know the full set of cross-price elasticities as well. This data requirement is one reason why most 
regulators and consulting economists have rejected the use of the Ramsey formulas even to provide approximations 
for the prices that the regulated firm should be permitted to charge for its products. Marginal-c.^i figures are 
difficult enough to come by, although reasonably defensible approximations have been provided by firms to 
regulatory bodies. But up-to-date estimates of the full set of pertinent elasticities and cross-elasticities are virtually 
impossible to calculate, particularly in markets where demimd conditions change frequently and substantially. As 
a result, an attempt to provide the regulator with an extensive set of Ramsey prices is likely to be be.set by 
inaccuracies, by obsolete demand data, and by delays that will prevent the firm from responding promptly and 
appropri.itely to evolving market :onditions. ... In sum... , Ramsey analysis is unlikely to determine the actual 
magnitudes of regulated prices." 
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Once a competitive process begins, as i t d i d long ago among 

ra i l r o a d s , the s t r a t e g i c impacts of dynamic d i s c r i m i n a t i o n come to 

the fore and the s t a t i c - e f f i c i e n c y role fades away. Any l i n g e r i n g 

s t a t i c - e f f i c i e n c y b e n e f i t s that price d i s c r i m i n a t i o n may give are 

replaced by the reduction of competition, w i t h i t s harms tc 

e f f i c i e n c y , innovation and other economic goals. 

Network-based i n d u s t r i e s such as ra i l r o a d s o f t e n contain 

hundreds of i n d i v i d u a l markets, w i t h i n which the p a r t i c i p a n t s have 

extensive contact w i t h each other. That provides many 

opportunities f o r s t r a t e g i c p r i c i n g using discounts, and the 

discounting i n t e n s i f i e s the incentives to adopt "diplomatic 

behavior" recognizing "spheres of i n t e r e s t , " which I noted 

earlier.**^ The discounting magnifies the extent of precise 

punishment which dominant c a r r i e r s can impose on t h e i r r i v a l s i n 

many r e l a t e d markets. 

Accordingly, the r i v a l s learn to avoid f r o n t a l challenges to 

each other. The r e s u l t i n g peaceful-coexistence behavior has been 

a normal feature of a number of network-based, multiple-market 

i n d u s t r i e s containing market dominance. 

I I . THE MERGER WILL REDUCE COMPETITION IN MANY MARKETS, INCLUDING 
MANY OR MOST OF THE TRACKAGE-RIGHTS MARKETS 

This merger i s l i k e l y t o reduce competition not only i n 3-to-2 

markets and 2 - t o - l markets but also generally i n the western U.S. 

•""'Airline hubs are an important parallel example of spheres of influence. That is highlighted by the fact 
that the maverick airline Southwest Airiines attempts successfully to crack fortress hubs, as a central part of its 
strategy. In contrast, the estanlished airlines generally do not try to invade each others' fortress hubs, preferring 
instead to observe mutual restraint about each others' main areas of interest. 
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because of mutual duopoly r e s t r a i n t . For the 2 - t o - l markets. Union 

Pacific/Southern P a c i f i c has pointed t o the Burlington 

Northern/Santa Fe r a i l r o a d as an e f f e c t i v e competitor, by means of 

a set of trackage r i g h t s . These r i g h t s were negotiated as part of 

the merger design, and Union Pa c i f i c presents them as a complete 

s o l u t i o n . 

In discussing the 3-to-2 s i t u a t i o n s , the merger a p p l i c a t i o n 

presents Dr. W i l l i g saying at length that the duopolists w i l l 

engage i n hard competition, w i t h no tendencies toward cooperative 

behavior. On the larg e r problem of mutual duopoly r e s t r a i n t . Dr. 

W i l l i g provides h i s opinion that a l l i n t e r a c t i o n s w i l l involve 

maximum hard competition, w i t h unlimited and ubiquitous s t r i f e . 

The evidence suggests the opposite. 

The trackage r i g h t s issue may be the more important and complex 

s p e c i f i c t o p i c . I w i l l address i t and the l i k e l i h o o d of duopoly 

r e s t r a i n t , a f t e r covering some points of market d e f i n i t i o n . 

1. The Relevant Markets Include Shipping Points, 
Corridors, and Region-Wide Areas 

A t t e n t i o n n a t u r a l l y focuses on the relevant markets w i t h i n which 

the merger v / i l l reduce competition. They include not cnly several 

major route c o r r i d o r s , but also many more s p e c i f i c o r i g i n -

d e s t i n a t i o n pairs and route l i n e s , as well as the larg e r western-

U.S. r a i l r o a d services market. 

Modal Competition. F i r s t , I need to mention modal competition, 

i n which trucks and barges may subs t i t u t e f o r r a i l r o a d services. 

Modal competition i s important f o r some categories of f r e i g h t , i n 

some d i r e c t i o n s . But f o r many major categories ( i n c l u d i n g most 
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p l a s t i c s , many chemicals and others), i t i s not feasible and not 

economically important i n practice. 

In the l i t e r a t u r e of transportation economics, i t has long been 

recognized that trucks and barges do not provide e f f e c t i v e 

substitutes or competitors f o r rai l r o a d s on major classes of 

t r a f f i c . * ' Railroads are mOst suitable f o r high-bulk, uniform, 

low-speed, long distance f r e i g h t . 

Trucking i s s u b s t i t u t a b l e f o r r a i l r o a d carriage f o r some types 

oC ^ r e i g h t , and i t i s superior f o r c e r t a i n •'ategories, such as lo'w-

oulk, high-value, d i f f e r e n t i a t e d cargo that m̂ 'st be delivered t o 

mul t i p l e locations (as i n a c i t y ) . But c e r t a i n major cargo classes 

are out of reach f o r trucks, both by the r e l a t i v e l y higher cost of 

truc k i n g and the s p e c i f i c service features and locations.'*^ 

P l a s t i c s resins are p a r t i c u l a r l y captive to r a i l s , because the 

industry requires large-scale storage of the resins on r a i l cars as 

part of the process of accommodating output and holding material to 

•*'Leading discussions include Meyer, Peck, Stenason and Zwick, The Economics of Competition in the 
Transponation Industries of the Unite-.! Sî tes. Kahn, The Economics of Regulation, pp. 178-93; Dudley F. 
Pegnim, Transponation: Economics and Public Policy. Homewood, 111.: Richard D. Irwin, 1968; Theodore E. 
Keeler, Railroads and Public Policy. Washington, D.C: Brookings Institution, 1983, chs. 4 and 5. For expert 
opinions that are directed to this case, see the Verified Statements of Larry D. Ruple and A.O. Bowles, Jr. on 
behalf of the Society of the Plastics Industry in this proceeding. 

At best, the anecdotes provided by Mr. Peterson and others show that some shippers have used other 
modes for some shipments, or have threatened to attempt to use other modes in order to gain leverage. But even 
if one shipper can use non-rail transportation for some shipments, this does not mean that otiier shippers can do so, 
or that the first shipper can do so for all shipments. The UP/SP have presented no systematic evidcice of the ability 
of shippers on their systems to use non-rail transportation for the long-distance movements that arc of most concern 
to shippers in this case. 
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f i t demand patterns.*' Also, covered hopper cars provide the 

levels of s e c u r i t y and cleanliness that are necessary f o r these 

products. .aerefore v i r t u a l l y a l l production f a c i l i t i e s are 

designed to t r a n s f e r the resins to r a i l cars. Even the small 

amount of plabL.ics r e s i n that i s eventually c a r r i e d by trucks i s 

moved " i n i t i a l l y by r a i l i n that the plants are designed f o r r a i l 

rather than motor c a r r i e r loading."** 

As f o r chemicals, the ICC i t s e l f i n 1989 recognized the r a i l -

dependency of the importanc STCC groupJ 28-1 and 29-1: .... the 

products i n these groups moving by r a i l o f t e n t r a v e l long distances 

i n shipper-ovned or leased tank cars.*^ 

Waterborne t r a f f i c may appear to overlap more closely with 

r a i l r o a d services i n categories of distance, uniformity, less need 

fo r speed, etc. But waterborne t r a f f i c i s t i g h t l y confined along 

f i x e d waterways, w i t h a l i m i t e d reach and patt e r n of pathways 

across the country. Although i t i s t h e o r e t i c a l l y possible to use 

tran^ jading between trucks and barges to reach points not on 

water, I understand th a t t h i s i s r a r e l y done f o r chem.icals or 

* ' A . O . Bowles Verified Statement, pp. 3-8, "The plastics industry tmly is dependent upon rail 
transportation for the movement of product from production to customer destinations" (p, 8); Larry D. Ruple 
Verified Statement, p,. 12-15, "Producers are almost totally reliant on the rail car for loading production, storage 
track foi both loaded and empty, and movement to final destination and retum of empty cars." (p. 13). "No other 
means can be substituted or supply the multitude of logistics characteristics that rail represents." (p. 15) 

**A.0. Bowles Verified Statement, p. 7. 

*̂ Ex Parte No. 346 (Sub-No. 24), Rail General Exemption Authority - Miscellaneous Manufactured 
Commodities. 6 I.C.C. 2d 186 at 201 (1989). In the notice of proposed mlemaking in that same proceeding, the 
Commission noted that "the length of haul is a major economic measure of the relative potential of competition 
between rail and tmck, as rails tend to have the competitive cost advantage over longer distances and tmcks their 
relative potential advantage over shorter distances," 'bid.. Notice of Proposed Rulemaking, served Febmary 9, 
1988. 
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p l a s t i c s t r a f f i c , f o r reasons includi.-ig the extra cost, the need to 

prevent product contamination, and the need to minimize the ris.ks 

of handling hazardous materials. In addition, waterborne t r a f f i c 

i c subject t o seasonal i n t e r r u p t i o n s and unc e r t a i n t i e s (e.g., from 

winter ice and blockages i n parts of the country). Therefore 

waterborne t r a f f i c o f f e r s l i t t l e or no s u b s t i t u t i o n f o r major 

categories and dir e c t i o n o of r a i l carriage.** 

The V e r i f i e d Statements of A.O. Bowles, Jr., and Larry D. Ruple 

on behalf of the Society of the Plastics Industry, Inc. i n t h i s 

case show c l e a r l y the d i s t i n c t i v e nature of r a i l service f o r most 

p l a s t i c s and chemicals, as wel l as other f r e i g h t . 

My Statement focuses on those fypes of f r e i g h t which, because of 

t h e i r types and locations, r e l y on r a i l carriage. They include 

p l a s t i c s and chemicals concentrated i n the Texas coastal area, as 

well as a v a r i e t y of shippers on the Central Corridor between 

Denver and '.he west coast. 

I t i s my understanding that the d e f i n i t i o n of markets i n t h i s 

case i s not a p r i n c i p a l area of disagreement among experts and 

o f f i c i a l s . Accordingly I have been happy to j o i n Dr. W i l l i g i n not 

developing a d e t a i l e d discussion of market d e f i n i t i o n . Richard 

Peterson and Richard Barber, witnesses f o r UP/SP, t r e a t c o r r i d o r s , 

shipping points and regions as a meaningful basis f o r assessing 

competition. My discussion j o i n s i n that approach. 

**See Larry D. Puple Verified Statement, pp. 13-15; A.O Bowles Verified Statement, pp. 7-8, 
"Waterbome movement of plastics resins for distribution within the U.S. n̂s never been a major factor for several 
reasons." (p. 7) 
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But I would stress t h a t many shipping points may a c t u a l l y be 

part of more than one genuine market, because the two or three 

r a i l r o a d s at them go i n d i f f e r e n t d i r e c t i o n s and to d i f f e r e n t 

destinations. 

Three Levels of Markets. Markets can be considered on 3 le v e l s , 

ranging from broad t o h i g h l y s p e c i f i c . They include whole regions, 

major t r a f f i c c o r r i d o r s , and s p e c i f i c shipping points or o r i g i n -

d e s t i n a t i o n p a i r s . 

1. Some of the relevant markets include whole c o r r i d o r s , 

p a r t i c u l a r l y between Houston and New Orleans, between Houston and 

Memphis and on t o St. Louis, and i n the Central Corridor between 

Denver and Oakland. 

2. Many relevant markets are much narrower, including s p e c i f i c 

o r i g i n - d e s t i n a t i o n p a i r s . Moreover, f o r some of them the relevant 

t r a f f i c i s i n j u s t one d i r e c t i o n (that i s , outgoing or incoming). 

In many of these cases, the geographic scope of s u b s t i t u t i o n and 

competition i s p r e c i s e l y defined. The product dimension i s 

commonly less exactly s p e c i f i e d , because a given shipping l o c a t i o n 

may handle a v a r i e t y of types of cargo. Yet many shipping 

locations a c t u a l l y have j u s t one producer/shipper, and so the 

product t-ype i n e f f e c t i s t:ightly defined as w e l l . 

3. One can also define region-wide markets, where whole r a i l 

systems i n t e r a c t and carry out s t r a t e g i c choices. 

2. The Merger W i l l Raise Monopoly Power i n Many of the 
Relevant Markets 

Applying the above analysis, and now turning to actual markets 

i n t h i s case, one find s a series of cases where the merger A/ill 
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reduce competition. 

a. In Corridor Markets 

As for c o r r i d o r s , the merged r a i l r o a d would have high shares of 

t r a f f i c i n the Houston-New Orleans and Houston-Memphis-St. Louis 

c o r r i d o r s . As shown i n Mr. Peterson's V e r i f i e d Statement (p. 160) , 

the pre-merger combined UP and SP shares of a l l t r a f f i c i n the 

Houston-New Orleans c o r r i d o r was % i n 1994, and the share i n the 

Houston-Memphis co r r i d o r was %. 

b. I n Specific Shipping-Point and Origin-Destination Markets 

The merger a f f e c t s a large number of narrow markets, both 

shipping points and o r i g i n - d e s t i n a t i o n p a i r s . Recognizing t h i s , 

the proposal included elaborate discussions of these markets and 

the e f f o r t s to prevent monopoly e f f e c t s . Dr. W i ] l i g also o f f e r e d 

general opinions that the cures would be complete. Yet Mr. Crowley 

provides extensive evidence that many markets w i l l undt:rgo 

substantial rises i n mar^tet power. In 2 - t o - l market:s, competition 

w i l l probably v i r t u a l l y cease, and BN w i i l gain few customers.*' 

In 3-to-2 markets, the loss of competition w i l l be severe even i f 

the remaining duopolists do not adopt coordinated behavior. That 

i s obvious frora the reduction i n nun'ibers. I t also i s s t a r k l y 

r e f l e c t e d i n concentration evidence. Mr. Crowley ca l c u l a t e d the 

*^At best, using reasonable assumptions about the share of available traffic that may be captured by tbe 
BNSF railroad using its trackage rights obtained frori the UP/SP, the BNSF would gain 90 percent of the traffic 
moving to tie relatively few destinations exclusively served by the BNSF and 50 percent moving to interchanges 
served by BNSF and at least one other railroad. These are the assumptions used by both the UP/SP in their traffic 
diversion studies and by Mr. Crowley in his Ver..ied Statements for NITL, CMA and SPI. Richard Peterson, 
however, in his analysir. of competition for chemical traffic, bases many of hii observations a;.d conclusions on the 
inconsistent and highly iniplausibie assumption that BN will win evei-y possible customer to all destinations. 
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HHI f o r r a i l movement of Gulf Coast p l a s t i c s pre- and post-merger, 

and they are extremely high -- f o r polyethedone, from 2440 pre­

merger to 4075 post-merger and f o r polypropylene, from 3275 to 

5778. Both of them would d i r e c t l y v i o l a t e economic and a n t i t r u s t 

c r i t e r i a f o r competition. 

In these many • markets; the merger would therefore be 

unacceptable and would require d i r e c t actions to maintain 

competition. Dr. W i l l i g says instead that the merger has no 

monopoly e f f e c t s whatever; rather, he says, i t w i l l promote 

competition. Note, however, that Dr. W i l l i g ' s conclusions are 

based not on his own analysis, but rather on his e s s e n t i a l l y 

u n c r i t i c a l acceptance of the conclusions of UP personnel 

( p r i n c i p a l l y Richard Peterson), including that some selected two-

r a i l r o a d markets are h o t l y competitive. W i l l i g V e r i f i e d Statement, 

page 641-42, I have already discussed above why i n my view the 

p r i n c i p a l examples do not shed l i g h t on the issue of whether BNSF 

i s l i k e l y to enter and compete strongly i n t h i s case. (See my 

discussion of the Southern Corridor and Powder River Basin examples 

above.) 

Dr. W i l l i g ' s r e j e c t i o n cf HHI evidence here c o n f l i c t s w i t h his 

stated views during 1989-91, when he was the chief economist at the 

A n t i t r u s t D i v i s i o n and leading the re v i s i o n of the Division's 

Merger Guidelines (issued i n 1992). He supported the v a l i d i t y of 

the economic standards of competition (including the 2,000-

threshold HHI values) at that time, i n showing the l i k e l i h o o d of 
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i?idirect or d i r e c t collusion.*' But his Veri-I'ie Statement i n t h i s 

Ca makes no mention of those standards nor of the f a c t that the 

merger w i l l create values that are a mu l t i p l e of 2,CCO i n mai.j 

important m.arkets. 

c. In Larger Regional Markets 

Beyond these s p e c i f i c market patterns l i e the larger regional 

presence and J.ayouts of the two major western r a i l r o a d s a f t e r the 

merger. I t i s f u l l y recognized i n the industry and the business 

press (and among experts) that each r a i l r o a d system w i l l new have 

i t s main home areas and corr i d o r s , where i t holds long-established 

dominance and superior resources. 

Th3 competition w i l l not be evenly spread throughout a general 

western-J.S. market (although there are of course numerous overlaps 

between these duopoly r a i l r o a d s , including overlaps that may arise 

froi:\ the attempt ' to se trackage r i g h t s to create competition) . 

Instead, competiLion w i i i bs at the edges of the mam home areas of 

the duopolists. r^'.so, i.n many of the s p e c i f i c markets, there i s a 

marked imbalance bt ween the dominant r a i l r o a d and i t s one or two 

competitors. 

These spheres of i n t e r e s t and unbalanced competition give the 

railroads strong incentives to avoid t.rying to mount hard 

competition i n each o.-iers' home a.-reas, c o r r i d o r s and markets. 

**In his previous approach, the only condition that may supersede the strict 2,000 HHI standard is 
extreniely free entry; see his joint paper, Januiz A. Ordover and Robert D. Willig, "Economics and the 1992 
Merger Guidelines; A Brief Survey," in the Special Issue on Merger Guidelines, Review of 'ndustiiai Organi,:.-ition. 
April 1993, pp. 139-50. Yet entry is in tact exceedingly difficult or entirely blocked in ra'lroad markets, because 
of its pprticular lack of openness and the need for an entrant to possess its ov n road-bed and full array of associated 
facilities. Trackage rights do not overcome that entry blockage, as I explain in this Statement. 
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Each r a i l r o a d can respond a g a i n s t a c h a l l e n g e r by r e t a l i a t i n g 

a g a inst i t i n many e t h e r s p e c i f i c markets throughout t he west. The 

net gains t o BNSF or UP/SP from i n v a d i n g the o t l e r ' s home m.arkets 

w i l l t h e r e f o r e u s u a l l y be low or n e g a t i v e . 

The d e t e r . e n t s t o c o m p e t i t i o n are sharpened because s t r a t e g i c 

p r i c e d i s j r i m i n a t i o n i s ̂ o.u.aon throughout che r a i l r o a d i n d u s t r y . 

R a i l r a t e s are n e g o t i a t e d between r a i l r o a d s and i n d i v i d u a l 

customers, based Oi. i n d i v i d u a d e m a n d and cost c o n d i t i o n s . 

S o p h i s t i c a t e d d i s c r i m i n a t i o n i s the way of l i f e . That can be 

h e a l t h y and pro-competiti'vre when no f i r m dominates. The 

d i s c o u n t i n g by a l l f i r m s promotes h e a l t h y , f l e x i o l e p r i c i n g . But, 

as I noted :.n Part I , p o i n t 7 above (pp. 31-33), the l i t e r a t u r e 

i n d i c a t e s t h a t d-i s c r i m i n a t i o n can suppress c o m p e t i t i o n when i t i s 

used e x t e n s i v e l y and s y s u o m a t i c a l l y by the dominant f i r m . 

T herefore t r ^e r a i l r o a d d u o p o l i s t s know t h a t dynamic p i n - p o i n t 

p r i c i n g w i l l b^ used f r e e l y i n m u l t i p l e - m a r k e t p a t t e r n s , i n oraer 

t o p r o t e c c the core customer base and home markets a g a i n s t 

c o m p e t i t i o n from ' o u t s i d e . " Even i f two equal s i z e d r a i l r o a d s use 

the weapoiiS head t o head ag a i n s t each o t h e r , t h e i n c e n t i \ e s t i l t 

them toward mutual r e s t r a i n t and ag a i n s t i n v a d i n g each o t h e r s ' main 

r e g i o n a l base. 

3. BNSF I s Only a Potential Entrant to Trackaga-Rights 
Markets, and I t May Choose Noc to Enter or to Compete 
F u l l y i n Many or A l l of the Relevant Markets 

I n t h e c o n t e x t o f trackage r i g h t s , BNSF w i i l be a p o t e n t i a l 

e n t r a n t i n t o t r a c k a g e - r i g h t s markets, an o u t s i d e r which may (o" may 

not) seek t o e n t e r many or a l l of the Te x a s - c o a s t - r e l a t e d r a r k e t s , 
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the central-Denver-west-coast c o r r i d o r , and ot h e r markets. BNSF 

faces many b a r r i e r s a g a i n s t i t s e n t r y , as I discuss more f u l l y 

below, and i t w i l l a l s o need t o consider the l i k e l i h o o d of 

mu l t i p l e - m a r k e t r e t a l t a t i o n by UP/SP. 

As I w i l l d i s c u s s , BNSF a c t u a l l y has scant p r o s p e c t s of 

suc c e s s f u l e n t r y , even i f i t were s t r o n g l y m o t i v a t e d t o t r y . 

Therefore BNSF w i l l have p a r t i c u l a r l y s t r o n g i n c e n t i v e s t o draw 

back and focus on keeping out of b a t t l e s w i t h UP/SP, worki n g 

i n s t e a d t o develop and p r o t e c t i t s own home-area r e g i o n a l 

o p e r a t i o n s . 

Even i f i n s t e a d t he trackage r i g h t s were e n t i r e l y e f f e c t i v e i n 

g i v i n g BNSF a f u l l y equal compet-itive s t a t u s w i t h UP/SP, t h e r e 

would s t i l l be s t r o n g i n c e n t i v e s f o r BNSF not t o compete f u l l y on 

those c o r r i d o r s and i n those markets, as i s e x p l a i n e d i n the 

f o l l o w i n g s e c t i o n . 

I I I . AMON"? POSSIBLE REMEDIES FC?, THE MONOPOLY EFFECTS, THE 
CURRENTLY-NEGOTIATED TRACKAGE RIGHTS WILL NOT CURE THE 
PROBLEM 

I have considered c a r e f u l l y the trackage r i g h t s (and l i m i t e d 

d i v e s t i t u r e ) t h a t UP/SP has n e g o t i a t e d w i t h BNSF. These r i g h t s 

have been c a n d i d l y o f f e r e d by UP/SP i n r e c o g n i t i o n t h a t the merger 

w i l l o t h e r w i s e have sharp and widespread r.ionopoly-increasing 

e f f e c t s i n a l a r g e number of s u b s t a n t i a l markets f o r r a i l r o a d 

s e r v i c e s . The trackage r i g h t s f u n c t i o n solely- as an e n t r y -

p e r m i t t i n g method. l i i a t makes them s i m i l a r t o the f o r m a l opening 

of e n t r y i n t o telecommunications and a i r l i n e s markets: e n t r y i s 

now perm-itted, as a l e g a l matter. 
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Two main economic questions need to be asked and answered: 

1. I f BNSF attempts t o enter, would the trackace r i g h t s put BNSF 

on a f u l l y equal competitive f o o t i n g i n a l l markets, immediately 

able to match UP/SP i n a l l dimensions of service and price? 

2. I f not, w i l l BNSF a c t u a l l y take advantage of such 

opportun i t i e s , i n order t o compete at a l l i n every one of the 

relevant markets? 

The answer to both questions i s No. BNSF i s u n l i k e l y to enter 

and o f f e r hard competition i n many or _1 of these markets. Even 

where i t does t r y to enter, BNSF i s l i k e l y t o face s u b s t a n t i a l 

disadvantages i n many or a l l of the trackage-rights markets, so 

that i t may f a i l or at least compete less than f u l l y . 

1. BNSF Faces at Least Four Types of High Barriers, and So 
the Trackage Rights Will Not Let BNSF Enter Successfully 
into Many or A l l of the Relevant Markets 

Some l i m i t a t i o n s of the trackage r i g h t s are already well-known, 

and I w i l l not t r y to cover a l l of them here. The economic r o l e of 

these r i g h t s i s the attempt to make i t possible f o r an outside 

r a i l r o a d to extena i t s e l f as an e f f e c t i v e entrant against an 

incuinbent dominant r a i l r o a d , using that dominant r a i l r o a d ' s 

roadbed. 

But the trackage r i g h t s remove only oiie type c-̂  b a r r i e r -- the 

physical b a r r i e r -- against entry. They passively open up the 

outside r a i l r o a d ' s physical access to some shippers on some parts 

of the UP/SP r a i l r o a d system. I f there are no other economic 

b a r r i e r s or disadvantages, then the p o t e n t i a l entrant may t r y to 

become an actual entrant i n t o the trackage-rights markets. But 
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instead, the p o t e n t i a l entrant may not t r y to enter at a l l , or i t 

may make mild effores to serve some shippers on some routes. 

BNSF's entry and s u r v i v a l w i l l depend on i t s obtaining enough 

t r a f f i c density. That i s the standard determinant of success i n 

network-based i n d u s t r i e s such as r a i l r o a d s . Only by gaining 

quickly as much t r a f f i c flow as UP/SP already has might BNSF 

acquire an equal economic f o o t i n g with UP/SP as a competitor (apart 

from BN's other disadvantages). 

Because instead BNSF i n practice w i l l be deprived of such f u l l 

density under the Trackage Rights Agreement, BNSF w i l l be at: a cost 

disadvantage. Knowing t h a t , BNSF may r a t i o n a l l y choose not even to 

t r y to compete i n many or a l l markets. BNSF w i l l consider i t s 

opportunity costs, given by the returns i t can obtain on operations 

i n i t s own system. I f the returns i n the trackage-rights markets 

are less than t h a t , then BNSF lacks economic incentive to t r y t o 

enter those markets. 

On top of t h a t , BNSF w i l l also face four a d d i t i o n a l and 

d i f f e r e n t kinds c f b a r r i e r s . Each of these other b a r r i e r s i s , by 

i t s e l f , capable of d e t e r r i n g BNSF from entering many or most of the 

markets involved w i t h trackage r i g h t s . These four ty}.-es cf 

ba r r i e r s are: 

1. A simple exclusion from access to compete f o r c e r t a i n 

customers. 

2. Operational d i f f i c u l t i e s i n arranging to provide good-quality 

service along UP/SP's tracks. 

3. Higher operating costs f o r BNSF, compared t o UP/SP. 



4. Extra investment costs that BNSF must incur even before i t i s 

able to s o l i c i t business from shippers. 

I w i l l now discuss each of these b a r r i e r s . They are i n addition 

to s t i l l other b a r r i e r s . In f a c t there are at least 14 categories 

of economic b a r r i e r s t h a t can deter entry i n large-scale, complex 

markets, i n c l u d i n g railroads.*' 

BARRIER 1. BNSF'S inaUaility to serve a ma j o r i t y of customers i n the 

trackage-rights markets. 

Even i f i t enters, BNSF w i l l be unable to b i d meaningfully to 

serve a large f r a c t i o n of the tr a - ' f i c i n the trackage-rights 

markets. The f i r s t reason i s that BNSF w i l l not be able to serve 

a l l points along the l i n e s over which i t has trackage r i g h t s , but 

rather only the 2 - t o - l points. The second reason i s that many 

shippers at the 2 - t o - l points ship to or from points exclusively 

served by the UP/SP. UP/SP would t'-erefore be able to use i t s veto 

power over j o i n t rates to ensure that the t r a f f i c remains on i t s 

system rather than being diverted to the BNSF. BNSF w i l l therefore 

be relegated, at best, t o competino f o r the small amount of t r a f f i c 

moving t o desti n a t i o n s which i t exclusively serves, and a portion 

of t r a f f i c moving t o j o i n t l y served destinations or interchange 

point s. 

The extent of t h i s i n a b i l i t y to serve may be large. BNSF i s 

unable at the outset t o serve 62 to 63 percent of p l a s t i c t r a f f i c 

*Vor surveys of the many sources of entry barriers, see Bain, Barriers to New Competition, especially ch. 
1 but also chs. 2-7; Shepherd, The Economics of Industrial Organi7.ation. Chapter 11, where 14 sources of barriers 
are discussed; and Scherer and Ross, Industrial Market Stmcture. ch. 10. 
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from Gulf Coast o r i g i n s , according to data prepared by Peabody. 

In the c e n t r a l c o r r i d o r Denver-to-Oakland, the exclusion of BNSF 

w i l l be even greater, at 87.4 per cent.'' 

Further, many large shippers are locked i n t o long term 

contracts, up to 10 years i n duration. I f a sub s t a n t i a l number 

(say, h a l f ) of shippers are locked i n t o contracts i n any year, then 

there i s no s u b s t a n t i a l window of contract renewals which gives 

BNSF a chance at large volume of t r a f f i c , enough to j u s t i f y the 

volume of investment and rela t e d costs necessary to enter the 

market i n appropriate scale. F i n a l l y , the trackage r i g h t s as now 

negotiated f o r BNSF would not enable BNSF the a b i l i t y to "build-in'' 

to serve shippers on nearby l i n e s . Currently, shippers that are on 

a Union P a c i f i c l i n e that i s near to Southern P a c i f i c l i n e (or vice 

versa) can and do put pressure on Union P a c i f i c f o r l o v ^ r rates by 

threatening t o apply to the Surface Transportation Board f o r 

permission to b u i l d a r a i l spur out to the Southern Pa'^ific l i n e or 

have the Southern P a c i f i c b u i l d a l i n e i n to the l o c a t i o n . The 

merger w i l l exuinguish t h i s leverage, and w i l l preclude t h i s 

p o t e n t i a l market from the BNSF. 

Consequently, BNSF appears tc be barred at the outset from a 

clear majority of the markets i n t o which the trackage r i g h t s are 

"̂See Crowley Verified Statement for SPI. 

"The economic basis of these calculations is the UP/SP's own views, as noted by Richard P Peterson at 
page 292 in Volume II of the UP/SP Application, that BNSF would capture 90% of the traffic to f destinations 
it exclusively serves and 50% of the traffic to neutral interchanges. 
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t h e o r e t i c a l l y supposed to give i t access." Even i f the b a r r i e r s 

noted below are not considered, the shares of t r a f f i c from 2 - t o - l 

points that BNSF i s l i k e l y to obtain are low: only 17.3 percent 

f o r movements v i a the Houston-to-Memphis co r r i d o r , and 8.2 percent 

f o r movement v i a the Denver-to-Oakland corrid o r , according t o 

Peabody c a l c u l a t i o n s . 

That w i l l automatically prevent BNSF from gaining t r a f f i c 

density enough t o lower i t s operating costs toward a reasonable 

a b i l i t y t o compete w i t h UP/SP. Looked at o b j e c t i v e l y , a b a r r i e r 

t h i s severe would be quite s u f f i c i e n t , i n many or most other 

markets i n the U.S. economy, to deter a r a t i o n a l entrant even fro.-n 

t r y i n g to enter. 

BARRIER 2. Operational d i f f i c u l t i e s in arranging high-quality 

service along np/sP's tracks. 

The most obvious d i f f i c u l t y w i l l occur i n the Houston-to-Memphis 

c o r r i d o r , where t r a f f i c i s one-way southward on one route as part 

of the whole c o r r i d o r . BNSF t r a i n s carrying shipments from Houston 

northward would face one-way t r a f f i c coming the other way. That 

would l i m i t BNSF's t r a f f i c flow and impede i t s e f f i c i e n c y and 

a b i l i t y t o provide the desired q u a l i t y of service. 

There are numerous other operational d i f f i c u l t i e s . I n i t s 

dispatching r o l e , UP/SP has incentives to ret a r d BNSF's t r a i n s by 

means of scheduling arrangements which favor UP/SP's own t r a f f i c . 

UP/SP w i l l also automatically acquire valuable monitoring 

'•In practice many shippers are already tied up in long-term contracts with UP and SP. That incr-ascs 
even fur.her the degree of exclusion that BNSF would face. 
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information about BNSF's t r a f f i c . For scheduling purposes UP/SP 

w i l l learn d e t a i l s about BNSF's shipments, and that w i l l help UP/SP 

i n t r y i n g t o take away BNSF's customers. 

BARRIER 3. Higher operating costs for BNSF, compared to UP/SP. 

To assess the next b a r r i e r , Peabody has derived estimates of 

variable costs of service 'over key corridors. These r e f l e c t 

reasonable assumptions about the loads, car t^^es, empty returns, 

trackage-rights fees, and switching charges. 

The r e s u l t i s t h a t on two c o r r i d o r s , BNSF's costs w i l l 

s i g n i f i c a n t l y exceed UP/SP's costs. On Houston-to-Memphis, BNSF's 

costs f o r p l a s t i c movement w i l l be $1.31 per ton (that i s , 22 

percent) higher than UP/SP's costs. On that basis, BN3F would not 

r a t i o n a l l y choose to use the UP/SP route. That w i l l leave a l l 

shippers on that route facing a UP/SP monopoly despite the 

existence of trackage r i g h t s . 

On the Denver-to-Oakland c o r r i d o r , BNSF's costs would be $3.78 

per ton higher, a 24 percent disadvantage. 

f. cost b a r r i e r as large as t h i s would probably deter r a t i o n a l 

p o t e n t i a l entrants'from most markets elsewhere i n the economy, and 

there i s no reason that BNSF could ignore t h i s extra cost burden i n 

t h i s s i t u a t i o n . Even i f i t were i r r a t i o n a l enough to attempt entry 

i n some of the trackage-rights markets, one would not expect BNSF 

to attempt and succeed i n making s i g n i f i c a n t entry i n t o the 

trackage-rights markets. 

In an/ event, t h i s b a r r i e r alone would give UP/SP a r a t i o n a l 

basis f o r r a i s i n g i t s own prices to shippers by some or a l l of that 
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cost difference. The supra-competitive pricing would be raised to 

tf:e limit price, by some 23 percent or possibly more. 

BARRIER 4. Extra investment costs that BNSF must incur even before 

i t can s o l i c i t business from shippers. 

Entering i n t o any of the markets w i l l require BNSF to s t a r t from 

scratch, creating or enhancing i t s own i n f r a s t r u c t u r e , including 

switching and c l a s s i f i c a t i o n yards, f u e l i n g yards, crewing, and 

other storage and loading f a c i l i t i e s . " i'o enter s i g n i f i c a n t l y i n 

any m.arkets at a l l , BNSF w i l l need to enter at a large scale over 

broad areas and c o r r i d o r s , i n order to have a su b s t a n t i a l and 

f l e x i b l e f u l l - s e r v i c e system to o f f e r shippers. That w i l l require 

BNSF LO make a large volume of new investments, which bear high 

degrees of r i s k since they depend on BNSF's gaining large shares of 

the t r a f f i c (which i s h i g h l y u n l i k e l y , as I have noted). I would 

note f o r contrast, and i n a note, of skepticism, that Richard 

Peterson of Union P a c i f i c i n his deposition said that BNSF would 

not need to make s i g n i f i c a n t investments.'* The r i s k i s a l l the 

greater because i t i s a gamble ^n ge t t i n g large f u t u r e volumes of 

t r a f f i c . BNSF w i l l have to make those investments i n advance of 

obtaining any actual customers. 

The investments w i l l be i n the nature of sunk costs, which BNSF 

would not be able to recover i f i t i s forced to e x i t the market. 

'•'An example of the costs that must be invested in advance is the need for BNSF to invest in training their 
crews to handle hazardous cheriicals. That these costs are large is indicated by Department of Transportation 
regulations detailing the requir.-d training, a:, shown at Section 172-702, Subpart H - Training, of Research and 
Special P-ograms Administration, 49 CFR ch. 1 (10-1-93 Edition), pp. 407-409. 

'*Peterson deposition tr.inscript at 1058-59. 
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Such sunk costs are p a r t i c u l a r l y strong deterrents to entry . " 

They alone would probably deter BNSF from t r y i n g to enter a 

s i g n i f i c a n t p o r t i o n of the markets, l e t alone every one of the 

markets. 

In summary, BNSF faces at least four separate ranks of b a r r i e r s 

i f i t seeks t o use the trackage r i g h t s . " Each b a r r i e r would 

probably prevent entry by i t s e l f , and each one would c r i p p l e BNSF 

as a competitor even i f i t i r r a t i o n a l l y d i d t r y to enter and 

compete. 

Taken together, a l l of these b a r r i e r s make i t v i r t u a l l y c e r t a i n 

that BNSF w i l l not enter s i g n i f i c a n t l y i n any markets. I t i s even 

less l i k e l y that BNSF would t r y to enter every one of those markets 

and c o r r i d o r s , as UP/SP and i t s witnesses p r e d i c t . Therefore, any 

expectation t h a t the trackage r i g h t s w i l l cure the monopoly impacts 

of t h i s merger i s not i n touch with economic and business r e a l i t y . 

2. BNSF May Not A c t u a l l y be a Committed 
Prospective Competitor 

There appear t o be signs that BNSF is not f u l l y committed to 

providing hard competition against UP/SP by using trackage r i g h t s . 

Indeed, I understand that BNSF did not seek the trackage r i g h t s 

from UP/SP i n the f i r s t place, and that there i s also evidence that 

could be construed as r e f l e c t i n g a reluctance on BNSF's part to 

encer p a r t i c u l a r markets w i t h i t s own equipment using i t s trackage 

•"Baumol, Panzar and Willig, Contestable Markets, chs. 1 and 2. 

""Still another deterrent is that tendency of a carrier holding a dominant position to make a shipper give 
all of its business to the carrier, even from other locations. That amounts to a use of leverage to extend control 
from one market to others. 
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r i g h t s . Meanwhile, BNSF has long-standing p r o f i t a b l e operations 

and prospects i n i t s main established service areas. And a 

substantial aggressive entry by BNSF i n t o UP/SP's home areas v i a 

trackage r i g h t s nay s t i r UP/SP r e t a l i a t i o n i n other markets, 

including BNSF's core markets. 

3. Southern P a c i f i c i s a Maverick Competitor, Whose 
Removal by the Merger Will Reduce Competition 

Both the research l i t e r a t u r e and a n t i t r u s t p o l i c i e s recognize 

the importance of maverick f i r m s . " These d i s t i n c t i v e competitors 

re g u l a r l y depart from the shared values and i n t e r e s t s that often 

lead to a joint-maximizing of p r o f i t s by the few firms i n t i g h t 

o l i g o p o l i e s . Maverick behavior i s especially l i k e l y when a f i r m i s 

under unusual pressure, so that i t s incentives t i p i t toward p r i c e -

c u t t i n g against the others rather than co-existing comfortably. 

Southern P a c i f i c has been i n that hard-pressed maverick's 

s i t u a t i o n , w i t h disadvantages which Dr. W i l l i g and other UP 

witnest:es discuss i n d e t a i l . Accordingly, Southern P a c i f i c ' s 

behavior has been more independent, wit h a greater w i l l i n g n e s s than 

Union P a c i f i c and BNSF t o resort to price-cutting.'* 

The merger w i l l remove that maverick r a i l r o a d and i t s e f f e c t i n 

'^A maverick has been recognized in the economics and antitmst literature as an independent and unmly 
firm, which tends to depart from the patterns established by other fimis. Mavericks are often strong influences 
toward effective competition, rather than being merely irresponsible or trivial participants. An example is Southwest 
Airlines, with its willingness to break the settled lines and pricing patterns, .^blic policies (for example, the 1968 
Merger Guidelines issued by the Antitmst Division), made provision for stucter mles to protect the independence 
of maverick competitors. 

ss 
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a large v a r i e t y of markets. As one i n d i c a t i o n , Richard Davidson, 

President of the Union Pa c i f i c Railroad, apparently said at a 

chemical i n d u s t r y association meeting that the Union P a c i f i c 

planned to b r i n g Southern Pacific's aggressive p r i c i n g ("cash f'ow 

prici n g " ) t o a stop a f t e r the merger." 

4. Source and Destination Competition are Minor Possible 
Elements, Which Will Not Remove the Merger's Monopoly 
Effects 

UP o f f i c i a l s and witnesses say that any monopoly-raising e f f e c t s 

of the merger w i l l be n u l l i f i e d by source and d e s t i n a t i o n 

competition faced by shippers. This argument has an element cf 

logi c , because source and destination competition are conditions 

which might have some e f f e c t . 

Yet i n t h i s case these elements would o f f e r no s i g n i f i c a n t 

p r o t e c t i o n against the strong monopoly e f f e c t s . At the most, these 

forms of competition are only i n d i r e c t influences on t r a n s p o r t a t i o n 

prices. Some element of them may be present i n some s i t u a t i o n s , 

but extreme care must be used i n evaluating such claims on the 

basis of d e t a i l e d evidence that such competition i s f u l l , "hard" 

competition. Moreover, the geographical concentration of chemicals 

and p l a s t i c s producers, and of the UP/SP dominance over the Gulf 

Coast area, means that the merger, i f anything, would diminish 

source competition. Indeed, tbe UP/SP has entered a s t i p u l a t i o n 

with the Kansas C i t y Southern Railroad that there i s at present 

source competition p e r m i t t i n g some shippers on UP l i n e s to switch 

"See SPI witness Johnson's Verified Statement (SPI V.S.-6), p. 1. 
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or tlireaten t o r w i t c h pro.uction to f a c i l i t i e s on the SP (or vice 

versa) i n order to obtain bargaining leverage i n negotiating r a i l 

rates or services. .>ny such e x i s t i n g competition between the UP 

and SP would, of course, be completely eliminated by the merger 

except i n cue u n l i k e l y event BNJF entered the market, and then only 

at the r e l a t i v e l y few 2 - t o - l points t-^ which BNSF would obtain 

access under i t s agreement w i t h the UP/SP. 

The UP materials include rosy opinions, but they provide no 

s i g n i f i c a n t t a n g i b l e evidence that source and des t i n a t i o n 

competition w i l l a c t u a l l y be a s i g n i f i c a n t force i n many markets, 

much less i n a l l of them. The eff e c t s are l i k e l y t o be miner at 

best. And they would not weigh against the l a r g e r loss of 

competition throughout th*- western U.S. 

The anecdotes provided by Mr. Peterson and others generally 

focus on the t h e o r e t i c a l a b i l i t y of a receiver ô " a produc: to 

c"-̂  .ose among a l t e r n a t i v e sources of supply. Even i f such choices 

are available i n some cases t o receivers, the f i r s t - o r d e r e f f e c t of 

such a choice would be tc constrain the delivered p r i c e at which 

the product would be accepted at the des t i n a t i o n . While such 

desti n a t i o n market competition might place a l i m i t on the 

combination of the shipper's product price "ind the -ransportafion 

rat<= to that d e s t i n a t i o n , the example provided says nothing about 

whether the shipper or the r a i l r o a d has the greater bargaining 

leverage to capture the larger portion of the shared p r o f i t 

component of the delivered p r i c e . I t i s clear as a general matter, 

however, that the proposed merger, by increasing UP/oP's dominance, 
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inc uding their regional dominance in the Gulf Coast, w i l l diminish 

whatever bargainim power shippers m.ight have in this respect. 

5. The Merger Deserves Special Scrutiny 

This merger d i f f e r s from, numerous e a r l i e r r a i l r o a d mergers, i n 

which the monopoly e f f e c t s have been r e l a t i v e l y l i m i t e d and 

correctable without undermining the main gains i n e f f i c i e n c y and 

other elements. Rather, t h i s merger seems more lijce the proposed 

Southern Pacific/Santa Fe merger of the e a r l y 198Cs, where the 

monopoly impacts were large. 

The =?um of reduced competition i n t h i s merger i s s u b s t a n t i a l , on 

at least two l e v e l s . One i s the s p e c i f i c losses i n markets on tne 

Houston-New-Orleans, Houston-Memphis-St. Louis, and Denver-Oakland 

co r r i d o r s . The second l e v e l i s the pr'-.bable larger reduction-^ i n 

competition from mutual duopoly r e s t r a i n t by the UP/SP and BNSF 

throughout the western U.S. As i s d e t a i l e d above, the p.roposed 

trackage r i g h t s , as they are now designed, w i l l be i n e f f e c t i v e a.s 

a cure f o r both of these e f f e c t s . 

IV. THE MERGER WILL RESULT Ih HIGHER PRICES AS WELL AS LOWER 
PERFORMANCE IN OTHER DIMENSIONS 

This merger i s permeated wit h reductions i n competition, at 

three l e v e l s : s p e c i f i c shipping points, several main co r r i d o r s , 

and i n the larger duopoly s e t t i n g of the e n t i r e western U.S The 

r e s u l t i n g r i s e s i n r a i l r o a d p r i c i n g are l i k e l y to be su b s t a n t i a l . 

We have d i r e c t evidence of the minimum price increases that w i l l 

occur. That evidence i s the cost disadvantages that BNSF would 
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hc-ve, even i f i t were to enter using trackage r i g h t s along the 

three c o r r i d o r s : Houston-Memphis-St. Louis, and Denver-Oakland. 

Those cost disadvantages f o r BNSF are on the order of 23 percent. 

That 23-percent gap i n turn indicates the mininium l i m i t p r i c e that 

UP/SP would r a t i o n a l l y adopt. Other corridors may have s i m i l a r 

r e s u l t s but I have not seen s p e c i f i c evid:jnce about th-^m. 

In f a c t , BNSF i s extremely u n l i k e l y to enter those trackage-

r i g h t s markets at v i r t u a l l y any p r i c e . Therefore a 23 percent r i s e 

i n UP/SP's prices on those routes i s actually an underestimate of 

t i e l i k e l y actual increment. Moreover the e f f e c t s toward higher 

prices are "lik e l y t o be spread throughout much of the UP/SP system, 

as i t and BNSF adopt mutual r e s t r a i n t i n the larg e r duopoly 

i n t e r a c t i o n between them. 

In short, t h i s merger presents the Surface Transportation Board 

with a r e l a t i v e l y clear and unambiguou."^ case; there i s a 

preponderance of negative economic e f f e c t s . The prices f o r 

r a i l r o a d t r a n s p o r t a t i o n services may be elevated at least 25 

percent above costs on aveiage, throughout much or most of the 

western U.S. 

The cost l e v e l s themselves might be reduced i n some parts of the 

UP/SP system, thanks to merger e f f i c i e n c i e s . But the discussion by 

the applicants of those prospective e f f i c i e n c i e s are only i n terms 

of gross amounts of gains. I t i s instead the net gains that 

matter, compared to a l t e r n a t i v e methods (long-term contracts, 

pooling, -^tc.) . Those net gains may be small. The net gains may 

i n t u r n be o f f s e t by the general i n t e r n a l i n e f f i c i e n c i e s that may 
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emerge i n both systems under the mutual r e s t r a i n t and moderate 

competition t h a t UP/SP and BNSF are l i k e l y to adopt. 

Meanwhile the loss of competition w i l l also reduce the stimulus 

f o r innovation, and i t w i l l decidedly reduce the freedom of choice 

f o r a large number of shipping customers. 

V. IN MY OPINION, THE BOARD SHOULD APPROVE THIS MERGER ONLY IF 
IT REQUIRES SUBSTANTIAL ADDITIONAL PROCOMPETITIVE CONDITIONS 

Accordingly, the econom.ic choice before the Surface 

Transportation Board appears to be clear. A merger that s a c r i f i c e s 

competition, raises prices, reduces innovation, and reduces freedom 

of choice i s d i f f e r e n t from most e a r l i e r mergers considered by the 

ICC, where the b e n e f i t s were generally p o s i t i v e and the remaining 

competition was s t i l l s u b s t a n t i a l . Here (as i n the proposed 1980s 

Southern Pacific-Santa Fe merger) they are negative and a l o t of 

competition w i l l be eliminated. 

One cure i s d i v e s t i t u r e of p a r a l l e l l i n e s . A l t e r n a t i v e l y , the 

trackage r i g h t s might conceivably be revised and extended, so as to 

put BNSF on a f u l l y competitive f o o t i n g i n at least a s i g n i f i c a n t 

number of markets. The r i g h t s would need to be framed so that they 

actua-ly overcome the four high b a r r i e r s that BNSF must face, and 

also overcome BNSF's incentives to stay out and adopt cooperative 

behavior w i t h UP/SP. 

I f the Board approves t h i s merger, i t should require s u b s t a n t i a l 

pro-competitive changes i n the merger, such as those suggested 

above, as conditions f o r approval i n order to prevent monopoly 

p r i c i n g , enhance economic welfare and promote e f f e c t i v e r a i l 

competition. 
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1, William G. Shepherd, delare under penalty of perjury t h a t 
the foregoing i s true and correct. Further, I c e r t i f y t h a t I am 
q u a l i f i e d and authorized t o f i l e t h i s v e r i f i e d statement, execut­
ed on t h i s 26th day of March, 1996. 

William G. Shepherd 
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" B r i t i s h and U n i t e d S t a t e s Experience," i n P. Fernandes, ed., 
Fin a n c i n g o f P u b l i c E n t e r p r i s e s i n Developing Countries, 
L j u b l j a n a , Y u g o s l a v i a : I n t e r n a t i o n a l Center f o r P u b l i c 
E n t e r p r i s e s , 1979. 

"The Dominant Firm i n R e l a t i o n t o Market S t r u c t u r e , " i n A.P. 
Jacquemin and H.W. de Jong, Welfare Aspects o f I n d u s t r i a l 
Markets, The Hague: Martinus N i j h o f f , 1977. 

"Bain's I n f l u e n c e on Research i n t o I n d u s t r i a l O r g a n i z a t i o n , " 
chapter 1 i n R.T. Masson and P.D. Quails, Essays on 
I n d u s t r i a l o r g a n i z a t i o n i n Honor of Joe S. Bain, Can±iridge, 
Mass.: B a l l i n g e r , 1976. 

"Rate S t r u c t u r e , s o c i a l E f f i c i e n c y and E q u i t y , " chapter i n Harry 
M. Trebing, ed. , New Dime-isions i n Pu b l i c U t i l i t y P r i c i n g , 
East ^ansing: I n s t i t u t e of Public U t i l i t i e s , Michigan State 
U n i v e r s i t y , 1976. 

"General C o n d i t i o n s of En t r y , " a chapter i n Michael W. Klass and 
W i l l i a m G. Shepherd, eds.. Regulation and E n t r y , East 
Lansing: I n s t i t u t e of Public U t i l i t i e s , Michigan State 
U n i v e r s i t y , 1976. 

"Banking," chapter i n Walter Adams, ed. , The S t r u c t u r e of 
American I n d u s t r y , 5 t h ed.. New York. Macmillan, 1976; and 
( w i t h A r n o l d Heggestad) i n the 6 t h and 7 t h e d i t i o n s . 

"The Elements and E v o l u t i o n of Market S t r u c t u r e , " i n Henry de 
Jong and Alex Jacquemin, eds.. Markets, Corporate Behavior 
and the St a t e , The Hague: Martinus N i j h o f f , 1976. 
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"Objectives, Types and A c c o u n t a b i l i t y , " Chapter 3, " B r i t i s h and 
United S t a t e s Experience," Chapter 6, and "Public E n t e r p r i s e 
i n F i n a n c i a l Sectors," Chapter 8, i n W i l l i a m G. Shepherd, 
ed. , P u b l i c E n t e r p r i s e : Economic A n a l y s i s of Theory and 
P r a c t i c e . L e x i n g t o n , MA: Heath-Lexington Books, 1976. 

"The Scope f o r Reversal: F o r e i g n M u l t i n a t i o n a l Firms i n the 
U i i i t e d S t a t e s , " chapter i n Werner S i c h e l , ed. , M u l t i n a t i o n a l . 
C o r p o r a t i o n s and the U.S. Economy. Ann Arbor: Bureau of 
Business Research, U n i v e r s i t y of Michigan, 1976. 

"The Economics o f S e c t i o n 2,11 Pap.rs and Proceedi®s. American 
Ber A s s o c i a t i o n , 1974. 

"Regulation, E n t r y and P u b l i c E n t e r p r i s e , " chapter i n Thomas G. 
Gie3 and W i l l i a m G. Shepherd, eds.. R-^gulation i n F u r t h e r 
Per^^pective: The L i t t l e Engine th^.t Miaht. Cambridge, MA: 
B a l l i n g e r P u b l i s h i n g , 1974. 

"Managerial D i s c r i m i n a t i o n i n Large Firms," Review of Economics 
and S t a t i s t i c s , Noven±)er 1973. 

"The Y i e l d s from A b a t i n g Market Power," I n d u s t r i a l O r g a n i z a t i o n 
Review, S p r i n g 1973. 

"Entry as a S u b s t i t u t e f o r R e g u l a t i o n , " American Economic Review, 
May 1973. 

"Public E n t e r p r i s e , " chapter i n Ralph Nader and Mark J. Green, 
eds.. Corporate Power i n America. New York, Grossman, 1973. 

"Briti<5h I n d u s t r i a l C o n c e n t r a t i o n : A Comment," Oxford Economic 
Papers, November 1972. 

" S t r u c t u r e and Behavior i n B r i t i s h I n d u s t r i e s , With U.S. 
Comparisons," Journal of I n d u s t r i a l Economics. J u i y 1972. 

"Elements o f Market S t r u c t u r e : Ai? I n t e r - i n d u s t r y A n a l y s i s , " 
Southern Economic Journa'^ A p r i l 1972. 

"The Elements o f Market S t r u c t u r e , " Review of Economics and 
S t a t i s t i c s . February 1972. 

"Large-Firm Employment PolicieL) Toward Blacks and Women, " Report 
t o U.S. O f f i c e of Economic o p p o r t u n i t y , Washington, D.C: 
1971. 

"The Margin o f Competition i n Communications," chapter i n W i l l i a m 
M. Capron, ed., T f c h n o l o g i c a l Change i n Regulated 
I n d u s t r i e s . Washington, D.C: Brookings I n s t i t u t i o n , 1971. 



"Changing Contrasts i n B r i t i s h and American A n t i t r u s t P o l i c i e s , " 
chapter i n Werner Sichel, ed., A n t i t r u s t Policy and Economic 
Welfare, Ann Arbor: Graduate School of Business, Un i v e r s i t y of 
Michigan, 1970. 

"Regulation and i t s A l t e r n a t i v e s , " Stanford Law I^eview, February, 
:.970. 

"Market Power and Racial Discrimination i n White-Collar 
Employment," A n t i t r u s t B u l l e t i n . Spring 1969. 

"Leading-Firm Conglomerate Mergers," A n t i t r u s t B u l l e t i n . Winter 
1968 (with James S. Campbell). 

"A.lternatives f o r Public Expenditure," chapter i n Richard E. 
Caves and Associates, Brita-^n's Economic Prosrects. 
Washington, D.C: Brookings I n s t i t u t i o n , 1968. 

"What Does the Survivor Technique Show About Economies of Scale?" 
Southern Economic Journal. July 1967. 

"On Appraising Evidence About Market Power," A n t i t r u s t B u l l e t i n . 
Spring 1967. 

"Regulatory Constraints and Public U t i l i t y Investment," Land 
Economics, August 1966. 

"Residence Expansion i n the B r i t i s h Telephone System," Journal cf 
I n d u s t r i a l Economics, July 1966. 

"Marginal-Cost P r i c i n g i n American U t i l i t i e s , " Southern Economic 
Journal, July 1966, and "A Reply," i b i d . . J^.nuary 1P67. 

"Changes i n B r i t i s h I n d u s t r i a l Concentration, 1951-1958,11 Oxford 
Economic PaRers. March l i 6 6 . 

"Comparative Economic systems: Nationalized Industry," American 
Economic Review, May 196 5. 

"Cross-Subsidizing:A Reply," Oxford Economic Papers. March 1965. 

"Briuish Nationalized Industry: Performance and Policy," Yale 
Economic Essays. Spring 1964. 

"Trends of Concentration i n American Manufacturing Industry, 1947-
58,11 Review of Economics and S t a t i s t i c s . May 1964. 

"Cross-Subsidizing and A l l o c a t i o n i n Public Firms," Cxord 
Economic Papers, March 1964. 

"Development Loans to Private Borrowers," Economic Development and 
Cu l t u r a l change, A p r i l 1964. 
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"Simult-.neous Equations Techniques," chanter i n Ge o f f r e y S. 
Shepherd, A g r i c u l t u r a l P r i c e A n a l y s i s . Sth e d i t i o n , Ames: 
Iowa S t a t e U n i v e r s i t y Press, l°o2. 

"On Sales-Maximizing and O l i g o p o l y Behavior, " Economica, November 
1962 . 

"A Comparison o f I n d u s t r i a l Concentration i n the U n i t e d States 
and B r i t a i n , " Review o f Economics and S t a t i s t i c s . February 
1961. 

"Competition and Growth: The Lesson of West Germany - A Comment," 
American Economic Review, December 1960 ( w i t h A l a s d a i r I . 
MacBeai). 

Research i n Preparation or Submitted: 

Competition and Progress, a book-length reassessment o f the 
na t u r e o f c o m p e t i t i o n and of p o l i c i e s toward market power. 

Economic Foundations o f Na : i o n a l S e c u r i t y : S e l f - i n t e r e s t and 
Global In-.erests. A -estatement of economic choices 
i n v o l v i n g m i l i t a r y ' 1 a l t e r n a t i v e methods of advancing 
n a t i o n a l i n t e r e s t s . 

"Competition and Extremism: F a i l u r e s i n the Marketplace o f 
Ideas" 

"The Emergence of Dominance: P r o p e r t i e s o f I n s t a b i l i t y i n the 
Com p e t i t i v e Process" 

Other P r o f e s s i o n a l A c t i v i t i e s : 

V i s i t i n g P r o f e s s o r : W i l l i a m s C o l l e j e , 1982; U n i v e r s i t y o f 
Massachusetts, 1984-1985. 

P r e p a r a t i o n o f numerous conferences cn i n d u s t r i a l o r g a n i z a t i o n , 
a n t i t r u s t , r e g u l a t i o n and p u b l i c e n t e r p r i s e . 

U n i v e r s i t y o f Glasgow, F u l b r i g h t Fellowship, 1959-60. 

Research i n B r i t a i n , i n 1959-60, 1962, 1964, 1967, 1969, 1971, 
1974, 1978, 1985 and 1987. 

Awarded Ford Foundation F a c u l t y Fellowship, 1967-68 ( d e c l i n e d , t o 
do t he year a t the A n t i t r u s t D i v i s i o n ) . 

Numerous book reviews, r e f e r a e i n g of a r t i c l e s and books, screening 
r e s e a r c h p r o p o s a l s , comnents on ot h e r papers i n conference 
volumes, e t c . , not l i s t e d i n d i v i d u a l l y here. 
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Addresses and seminars at various u n i v e r s i t i e s and colleges 
i n the U.S. (U n i v e r s i t y of C'lcago, U n i v e r s i t y of Michigan, 
University of C i n c i n n a t i , Wesleyan Univerr:ty, Amherst 
College, miam.i U n i v e r s i t y , U'-'-i ver s i t y of Miami, University 
of Wyoming, Michigan State University, Middlebury College, 
College of William & Mary); Canada (McGill University, 
Dalhousie U n i v e r s i t y ) ; B r i t a i n (London School of Econom.ics, 
Oxford TJniversity, Cambridge University, U n i v e r s i t y of 
Lancat, er) ; Europe (University of Amsterdam, Un'.versify of 
Louvain, U n i v e r s i t y of Rome); China (Nankai University) and 
Japan (Doshisha University) . 

The M e r r i l l Center f o r Economics, Associate Conferee, summer 1956. 

I n v i t e d 4-week l e c t u r e series on I n d u s t r i a l Organization, 
Nankai U n i v e r s i t y , T i a n j i n , China, April-May 1983. Further 
lectures at Nankai University, May, 1989; and September 1934 
(f o r three weeks). 

Director of Graduate Studies, Chairman of the Graduate Program 
Committee, and Chairman of the Graduate Admissions and 
Fellowships Com.mittee, Department of Economics, University of 
Michigan, 1966-67, i368-70. 

Director of Graduate Studies i n Economics, U n i v e r s i t y of 
Massachusetts, 1990-91. 

Statement and testimony f o r the Subcommittee on A n t i t r u s t and 
Monopoly, U.S. Senate; on i n d u s t r i a l concentration, 1965; on 
a n t i t r u s t p o l i c y i n B r i t a i n , 1968; on d i s c r i m i n a t i o n i n 
managerial employment, 1972; and f o r the House Committee on 
Energy, ori E l e c t r i c Sector competition, 1985. 

Adviser: at various times t o : A n t i t r u s t D i v i s i o n , U.S. Department 
j f Justice. U.S. Federal Trade Commission. U.S. Senate 
Subcommittee on A n t i t r u s t and Mon'^poly. Regulatory 
com.missions i n Massachusetts, New Jersey, the D i s t r i c t of 
Columbia and Michigan. The African Development Bank, 
Abidjan, Ivory Coast, various c i t y governments, foundations, 
and pr i v a t e companies. 

Testimony and consulting as an expert witness i n a n t i t r u s t and 
regulatory cases, in c l u d i n g cases i n v o l v i n g : IBM Corp. 
(C a l i f o r n i a Computer Products), AT&T ( D i v e r s i f i e d 
I n d u s t r i e s ) , DuPont Company (the t i t a n i u m dioxide case), CD. 
Searle, Pfizer Inc. ( I n t e r n a t i o n a l R e c t i f i e r ) , the Santa Fe 
and Southern P a c i f i c r a i l r o a d merger. Southern C a l i f o r n i a 
Edison (Ci t i e s of Anaheim et a l ) ; Macy'sFederated merger; 
Chicago Daily Herald v. Chicago Tribune et a l ; Rochester Gas 
& E l e c t r i c ; drug producers (price d i s c r i m i n a t i o n ) ; and before 
the Federal Energy Regulatory Commission (the Williams 
Pipeline case, 1992), and the 
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regulatory commissions of the D i s t r i c t of Columbia, New 
Jersey, F l o r i d a , Maine, Massachusetts, Montana and V i r g i n i a . 

Adviser t o the A f r i c a n National Congress, South A f r i c a , on Scuth 
Afri c a n a n t i t r u s t and r'ilated i n d u s t r i a l p o l i c i e s , since 
1992. 

Adviser on i n d u s t r i a l p o l l xes to departments and agencies of the 
Republic of Slovenia, since March 1995. 

Chairman, the Ann Arbor Cablecasting Commission, 1973. 

Included i n Whols Who i n Economics: A-Biograohical Dictionary of 
Malor Economists. 1700-1980. by M. Blaug and P. Sturges, 
London: 1983; and i n the revised e d i t i o n of Whols Who i n 
Economics. 1986. 

Co-Editor (with Henry W. de Jong) of the monograph series. 
Studies i n I n d u s t r i a l organization. Dordrecht; Kluwer Academic 
Publishers, since 1978. 
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BN/SF-24 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION 
SOUTHERN PACIFIC TR.ANSPORTATION COMPANY ' ST LOUIS 

SOUTH >VESTERN RAILWAY COMPANY, SPCSL CORP AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN RAILROAD 
COMPANY .AND THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY 

TO THE SOCIETY OF THE PLASTICS INDI'STRY, INC 'S FIRST SET OF 
INTERROGATORIES AND DATA REQUESTS ON BURLINGTON NORTHERN 

RAILROAD COMPANY AND THE ATCHISON, TOPEKA 
AND SANTA FE RAILWAY COMPANY 

ianta 

ect as 

tories 

Burlington Northem Railroad Company ("BN") and The A chison, Topeka and 

Fe Railway Company ("Santa Fe"̂  (collectively "BN/Santa Fe") answer and obj 

foiiows to The Society cf the Plastics Indiistry Inc.'s ("SPI") "First Set of Interroga 

and Data Requests on Burlington Northem Railroad Company and The Atchison, Topeka, 

and Santa Fe Railway Company," as modified by counseFs agreement. These responses 

and objections are being served pursuant to the Discovery Guidelines Order entered bv the 



Subj«. ,„ and u;,hou. waiving ,he foregoing objccions. as modined bv counsel's 

agreemen,, BN/Sa„,a Fe s.a.es ,ha, „ „i„ produce non.pnv.leged. responsive documents, ,f 

any, in accordance with the Discovery Guidehnes. 

w.„ ^̂ '̂ ^̂ trntTsmf̂ X'':̂ ^̂ ^̂ ^̂  s'̂ 'Sf which 
analyses or sh.pper c o n . c « " j r : e S r r i ; : , „ t r e ' p r o d " ^'^ 

EssEona: Subject .0 .nd wituou, waivmg ike General Objectrons srated abo.e. 

BN̂ Sanra F . objecs ro Reques, No. 8 .o ,he extern ,hat it is overly broad and unduly ' 

burdensome and requests information tha, is neither relevant nor reasonably calculated ,„ 

lead to ,he dtscovery of admissible evidence. BN/Sa„,a Fe further objects ,o ,i.i, Re,ues, 

.0 the ex,e„t that i, would require B N / S » . Fe to speculate as to the legal meaning of a 

document that is readily available to SPI and that speaks for itself 

Subject tu and without waiving the forego.ng objections, as modtfied by counsel's 

agreement, BN/Santa Fe states that it has no, ,de„,ified specific plastics producers or plants 

that i, will gain access ,„ under rhe BNSF Agreement, The BNSF Agreemen, identifies m 

Exhib.t A locations a, which BN/Sanu Fe will ,a,n access ,o serve any such producers and 

plants whtch are presendy served (either directly or by reciprocal switch) only by both UP 

and SP and no other raiiroad. 

a. opLoj-r s-re;:̂ .̂ ---:---
SesEonse: Subject to and w.thout waiving the General Objections stated above, 

BN/Santa Fe responds as follows: Assummg Utat Request No. 9 seeks informatton beyond 

that conû rned in BN/Sa.nu> Fe's Comment on the Primary Application (BN/SF-I), filed 

-9-



December 29, 1995. and in workpapers in BN/Santa Fe's document depository. BN/Santa 

Fe objects to Request No, 9 to the extent that ,t ,s overly broad and unduly burdensome and 

seeks information that is neither relevant nor reasonably calculated to lead to the discovery 

of admissible evidence. BN/Santa Fe further objects to this Request to the extent that it 

would require BN/Santa Fe to speculate as to the legal meanmg of a document that is 

readily available to SPI and that speaks for itself. 

Subject to and without waiving the foregoing objections, as modified by counsel's 

agreement. BN/Santa Fe states that other than BN/Santa Fe's Comments on the Primary 

Applicauon (BN/SF-1), filed December 29. 1995. and in particular the Verified Statements 

of Carl R. Ice and Neal D. Owen, and in Mr. Ice's related workpapers numbered BN/SF-

04000 - 04427 and in Mr. Owen's related workpapers numbered BN/SF-02500 - 0323S in 

BN/Santa Fe's document depository, it has no other infomiation or documents pertaining to 

the specific facihties and operations necessary to serve the identified producers. 

ntu '̂̂ ^" '̂fy.e '̂̂ h and every complaint and/or concem expressed by BNSF or 
other railroads possessing trackage rights over any segment of UP or SP track 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections, BN/Santa Fe objects to Request No 

10 to the extent that it is vague, overly broad ai.d unduly burdensome. BN/Santa Fe further 

objects to Request No. 10 on the grounds that it requests infomiation that is neither relevant 

to this proceeding nor reasonably calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections as modified by counsel's 

agreemem, BN/Santa Fe states that it is unaware of any responsive information or 

documents. 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSES .AND OBJECTIONS OF BURLINGTON NORTHERN RAILROAD 
COMPANY Al̂ OD THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY 

TO THE SOCIEl Y OF THE PLASTICS INDUSTRY, INC.'S FIRST REQUEST FOR 
ADMISSIONS ON BURLINGTON NORTHERN RAILROAD COMPANY AN^. THE 

ATCHISON, TOPEKA, AND SANTA FE RAILWAY COMPANY 

Burlington Northem Railroad Company ("BN") and The Atchison, Topeka and Santa 

Fe Railway Company ("Santa Fe") (collectively ' BN/Santa Fe") answer and object as follows 

to The Society of the Plastics Industry Inc.'s ("SPI") "First Request for Admissions cn 

Burlington Northern Raiiroad Company and The Atchison, Topeka, and Santa Fe Railway 

Cornpany." These responses and objections are being served pursuant to the Discovery 

Guidelines Order entered by the Administrative Law Judge in this proceeding on December 

5, 1995 ("Discovery Guidelines"). 



purposes of responding to SPI's Request for Admissions, constnie "Studies, analyses, and 

reports" to mean analyses, studies or evaluations in whatever fomi. 

RESPONSES AND OBJECTIONS TO REQUESTED ADMISSIONS 

1. That BNSF does not have any studies, analyses, reports or nlans reeirHina 
the constmction or acquisition of additional storage capacity for plastic^rS s ^ ^ Z . 

Response: Subject to and without waiving the General Objections stated above. 

BN/Santa Fe objects to Request for Admission No. 1 to the extent that it is vague and 

would require an unreasonably burdensome search of BN/Santa Fe's files. BN/Santa Fe 

further objects to Request for Admission No. 1 on the ground that it is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, BN/Santa Fe admits ihat, 

other than as contained in the Verified Statement of Neal D. Owen and in his related 

workpapers, it has no such specific studies, analyses, reports or plans at thi. time but that it 

is currently in the process of developing such plans. 

fp, . i l i t i i ' A ^ ^ ^ ^ ^^^y^"' êpô s or plans relating to 
by BNSF " " " ^ " ^ P'"^'" P̂ "'̂ "̂ ^̂ ^ no? currently serted 

Eemonse: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Request for Admission No. 2 to the extent that it is vague and 

would require an unreasonably burdensome search of BN/Santa Fe's files, BN/Santa Fe 

further objects to Request for Admission No. 2 on the ground that it is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 
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Subject to and without waiving the foregoing objections, BN/Santa Fe admits that, 

other than as contained in the Verified Statement of Neal D. Owen and in his related 

workpapers, it has no such specific studies, analyses, reports or plans at this time but that it 

is currently in the process of developing such plans. 

3. That BNSF does not have any operating plans to serve plastics resins 
production points opened to BNSF service by the BNSF Agreement 

^^^P°"^^- Subject to and without waiving the General Objections st.*ed above, 

BN/Santa Fe objects to Request for Admission No. 3 to the extent that it is vague and 

would require an ur̂ easonably burdensome search of BN/Santa Fe's files. BN/Santa Fc 

further objects to Request for Admission No. 3 on the ground that it is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, BN/Santa Fe admits that, 

other than as contained in the Verified Statement of Neal D. Owen and in his related 

workpapers, it has no such specific plans at this time but that it is cun-ently in the process 

of developing such plans. 



Fe 

Respectfully submitted, 

Erika Z. Jones 
Adrian L. Steel. Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown <k Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

" Burlington Northem Railroad Company 
.in, Topeka and Santa Fe Railway Company 

-6-



UP/SP-37 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance DC'Cket No. 32760 

UNION PACIFIC CORPORATION, U7/I0N PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOU'/HtiJJ PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION CO^FANY, ST. LOUIS SOJTWVESTERN RAILWAY 
COMPAl'IY, SPCSL. CORP. AND THE DE'.̂ V̂fc;R AND 

RIO GRANDE WEST 'N RAILROAD COMPANY 

APPLICANTS' RESPONSES TO THE 
SOCIETY OF THE PLASTICS INDUSTRY, INC.'S 

FIRST SET OF INTERROGATORIES AND DATA REOUESTS 

CANNON Y. HAP\^Y 
LOUIS P. WARCHOT 
C-m.JL A. HARRIS 
Southern P a c x l i c 

T r a n s p o r t a t i o n Compa;iy 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HE.̂ ZOG 
JAMES M. GUINIVAN 
Harkins Cunninaliam 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20J36 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railwav Companv, SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

ET 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tov,er 
Eighth and Eaton Avenues 
Bethlehem, Pennsylva-^ia 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Depaitment 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
S. WILLIAM LIVINGSTON, JR. 
MICHAEL L. ROSENTHAL 
Coviii-'"'""^ i B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O Box 7566 
Washington, D.C. 20044-7566 
(202) 662 5388 

A t t o r n e v s f o r Un-i c:i P a c i f i c 
C o r p o r a t i o n . T n i o n P a c i f i c 
R a i l r o a d Companv and M i s s o u r i 
P a c i f i c Ra i J rcad Companv 

December 22, 1995 



4. 'dentify, by shipper, o r i g i n a t i o n a-id d e s t i n a t i o n 

points, any p l a s t i c s res-ns t r a f f i c served by e i t h e r Applicant 

for which the other Applicant c a r r i e r has studied or proposed a 

b u i l d - i n ( i . e . , construction of track between the shipper's 

f a c i l i t i e s or a connecting short l i n e r a i l r o a d and the c a r r i e r ' s 

track f a c i l i t y ) since January 1, 1990, the rates and terms 

proposed by A r p i i c a n t to said shipper and the d i s p o s i t i o n of the 

consideration of said b u i l d - i n , and i d e n t i f y a l l documents 

related t h e r e t o . 

Response 

Applicants object to t h i s request as unduly vague 

and overbroad i n that i t includes requests f o r information 

that i s n e i t h e r relevant nor reasonably calculated to lead to 

the d i s c j v e r y of admissible evidence. Without waiving t h i s 

j e c t i o n , and subject to the General Objections stated above, 

Applicants respond as follows: 

See Responses to KCS Interrogatories Nos. 27 and 28, 

and the r u l i n g by Judge Nelson on t h i s matter at the hearing 

held on December 20, 1995. 



UP/SP-33 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIBIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRAI^bPORTATION COMPMJY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPAIIY, SPCSL CORP. AND Th^ DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO KCS' FIRST INTERKOGATORIES 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
13 00 N i n e t e e n t h S t r e e t , N.V7. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern P a c i f i c 
R a i l C o r p o r a t i o n , Southern 
P a c i f i c T r a n s p o r t a t i o n 
Companv. St. Louis southwestern 
Railwav Companv, SPCSL Cor-p. 
and The Denver and Rio Grande 
Western R a i l r o a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RSSSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSE.,THAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-r388 

Att o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c P a i l r o a d Company 

December 15, 1995 
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t a r i f f s and of a l l trackage r i g h t s or j o i n t f a c i l i t y 

agreements under which UP or SP i s able to serve shippers 

located on l i n e s of the other are being produced. 

Interroq a t o r v No. 27 

"Describe a l l discussions r e l a t i n g to the 
p o s s i b i l i t y of constructing a new r a i l l i n e i n order t o give 
SP access, i n competition with UP, to a shipper served by UP, 
by i d e n t i f y i n g the dates, locations, and p a r t i c i p a n t s i n such 
discussions, the i d e n t i t i e s of the a f f e c t e d shippers, and a l l 
documents t h a t r e f e r t o , r e l a t e to or evidence such 
discussions." 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t seeks 

information t h a t i s neither relevant nor reasonably calculated 

to lead t o the discovery of admissible evidence. Without 

waiving t h i s o b j e c t i o n , and subject to the General Objections 

stated above. Applicants respond as f o l l o w s : 

Documents i d e n t i f y i n g one proposed trackage 

construction p r o j e c t are being produced. No other such 

projects of any substance (that i s , that ave or were underway 

or under serious consideration, as opposed t o , f c r instancs, 

being examined as a p o s s i b i l i t y by SP cr mentioned by a 

shipper and not pursued) have been i d e n t i f i e d . 

I n t e r r o q a t o r v No. 28 

"Describe a l l di.'icussions r e l a t i n g to the 
p o s s i b i l i t y of constructing a new r a i l l i n e i n order to give 
UP access, i n competition with SP, to a shipper served by SP, 
by i d e n t i f y i n g the dates, locations, and p a r t i c i p a n t s i n such 
discussions, the i d e n t i t i e s of the a f f e c t e d shippers, and a l l 
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documents t h a t r e f e r t o , r e l a t e to or evidence such 
discussions." 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t seeks 

information t h a t i s neither relevant nor reasonably c a l c u l a t e d 

to lead t o the discovery of admissible evidence. Without 

waiving t h i s o bjection, and subject to the General Objections 

stated above. Applicants respond as follows: 

UP i s producing i t s copy of the record i n Finance 

Docket No. 32571, which concerns the proposed construction of 

a l i n e by UP t o serve shippers at Mont Belvieu, Texas. 

Documents i d e n t i f y i n g one other proposed trackage c o n s t r u c t i o n 

p r o j e c t are also being produced. No other such p r o j e c t s of 

any substance (that i s , that are or were underway or under 

serious consideration, as opposed t o , f o r instance, being 

examined as a p o s s i b i l i t y by UP or mentioned by a shipper and 

not pursued) have been i d e n t i f i e d . 

I n t e r r o q a t o r v No. 2 9 

" I d e n t i f y , by shipper, o r i g i n and d e s t i n a t i o n , and 
f i v e - d i g i t STCC code, any t r a f f i c as to which UP and SP have 
b i d against each other, including the dates and r e s u l t s of the 
bidding, where the revenues at issue were i n excess cf 
$250,000 annually to e i t h e r Applicant, and i d e n t i f y a l l 
•documents t h a t r e f l e c t the t r a f f i c r e f e r r e d t o i n t h i s 
response." 
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BY FACSIMIT.R 

Alan E. Lubel, Esq 
Troutman Sanders 
Suite 601 - North Building 
601 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004 

Dear Alan: 

I n your telephone message to me of l a t e l a s t Friday, 
you s a i d t h a t you could t h i n k of no way to narrow KCS 
Interrogator^' No. 21 t o make i t any less burdensome, and tha t 
you were open t o suggestions. You also said t h a t f o r 
I n t e r r o g a t o r y No. 22, you would propose to narrow the request 
by excluding g r a i n shippers, elim i n a t i n g shippers not named i n 
your December 7 l e t t e r , and i d e n t i f y i n g the commodities i n 
which you have an i n t e r e s t where named shippers ship m u l t i p l e 
commodities. 

O 

We have c a r e f u l l y considered how best to provide 
information responsive to Interrogatories 21 and 22 without 
imposing an undue burden on the Applicants, and believe we 
have reached a f a i r s o l u t i o n . 

As we understand KCS' "revised" i n t e r r o g a t o r i e s , the 
Applicants are being asked i n Interrogatory No. 21 to search 
f i l e s r e l a t i n g t o some 100 shippers to i d e n t i f y a l l documents 
that r e f e r t o instances when shippers on UP l i n e s have 
requested lower rates i n order compete wit h shippers on SF 
l i n e s (and vice versa) f o r shipments involving ten " c o r r i d o r s " 
you have defined. I n Interrogatory No. 22, the Applicants are 
being asked t o search the f i l e s of these same 100 shippers 
(now excluding g r a i n shippers) f o r communications where 
shippers sought to obtain e i t h e r lower rates or improved 
service based on the fact t h a t one of the Applicants provided 
an a l t e r n a t i v e to the other. 

We have explained on many previous occasions t h a t 
these types of requests, which seek information that i s 
contained i n Applicants' shipper f i l e s , place an extraordinary 
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Alan E. Lubel, Esq. 
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burden on the Applicants. To perform the searches required to 
respond t o such requests, personnel at both UP and SP must 
search through the f i l e s of each shipper. Many of these 
shippers transport numerous comm.odities, and thus t h e i r f i l e s 
are found i n more than one marketing group w i t h i n the 
r a i l r o a d s . Furthermore, as we have also explained cn many 
occasions, l i m i t i n g the scope of the search by geographic 
region i s not h e l p f u l because shipper f i l e s are"not organized 
by region. Thus, your suggestion i n revised I n t e r r o g a t o r y No. 
21 t o l i m i t the search to the ten "corridors" you i d e n t i f y 
does nothing to reduce the burden -- i t would s t i l l be 
necessary' t o search the e n t i r e shipper f i l e f o r responsive 
documents. 

In t e r r o g a t o r y No. 22 presents the same problem. The 
burden would not be s u b s t a n t i a l l y reduced even i f , w i t h 
respect t o t h i s i n t e r r o g a t o r y , we followed the proposal you 
o u t l i n e d i n your phone c a l l and l i m i t e d the search to one 
commodity per shipper, eliminated gra i n shippers, and 
eliminated shippers not l i s t e d i n your December 7 l e t t e r . 
Applicants would s t i l l have to spend an extraordinary amount 
of t h e i r time reviewing the f i l e s of the approximately 80 non-
g r a i n shippers you name. While at the December 20 hearing 
Applicants were agreeable to a process of making reasonable 
i n q u i r i e s of r a i l r o a d marketing personnel about t h e i r 
knowledge of requests f o r improved ser\'ice by a shipper of a 
s p e c i f i c commodity between s p e c i f i c o r i g i n s and destinations 
(Mr. M u l l i n s used the example of Exxon shipments of gasoline 
from Houston to New Orleans, see Tr. 304-05), t h i s i s not the 
approach KCS took i n Interrogatory No. 22. 

In order t o provide responsive infoiTnation. 
Applicants propose two s t i p u l a t i o n s . With respect t o KCS 
I n t e r r o g a t o r y No. 21, Applicants w i l l s t i p u l a t e : 

Shippers on a l i n e of one r a i l r o a d sometimes request 
lower rates i n order to compete w i t h shippers on 
l i n e s of other r a i l r o a d s . Such "source" competicion 
sometimes occurs wi t h respect to shippers on tho 
l i n e s of SP and UP. Source competition occurs witn 
respect t o many commodities and most major 
t r a n s p o r t a t i o r c o r r i d o r s . 

With respect to KCS Interrogatory No. 22, Applicants w i l l 
s t i p u l a t e : 

Shippers on a l i n e of one r a i l r o a d o f t e n seek 
improved service based on the f a c t that another 
r a i l r o a d provides an a l t e r n a t i v e means of 
t r a n s p o r t a t i o n or represents an a l t e r n a t i v e c a r r i e r 
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f o r the shipper. Such service competition sometimes 
occurs w i t h respect to shippers served by both SP 
and UP. Such service compe^•*tion occurs w i t h 
respect to many commodities and most major 
t r a n s p o r t a t i o n corridors. 

S ^ ' ^ J f no^^i^^""^ ^^^^ these Stipulations provide KCS w i t h as 
much. I f not more, evidence of source and service competition 
than i t would f i n d through i t s o r i g i n a l request, without 
JIScS^S^KrS? Applicants to undertake the extremely burdensome 
searches KCS' I n t e r r o g a t o r i e s Nos. 21 and 22 would require. 

Sincerely, 

//-•'-It 
A rvid E. Roach I I 

cc: Hon. Jerome Nelson 
R e s t r i c t e d Service L i s t (by facsimile) 
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Itr. .^ No. 

Page Count 

Auyor'S«/»iy Oimctor 

J O H N M . R O O c R S 

Coundt P n a i a t n l 

WARREN C. . 'ORN 

CouneO Vlo Ptm^ut i 
JOHN HAWKINS 

KAY T CAUETT 

THOY 0. ELAM 

DALE O. lANQSE^iN 

SUSAN M. SHMLEV 

OIANE E STROUO 

Honorable Vemon Williams 
Secretary 
Surface Transportatio" Board 
12th Street and Constitui.on Ave. 
Wachington, D.C 20423 

c I ' ' 

Admnttrmitm OmcKi 
KIP L MOLENAAR 

JAMES M LYONS 

Peloi PtvtetMr 
JOSEPH ul. OURLEY 

Ertguttr 
PRANK PEOERCO 

RCSEi^TJ UAHONEY 

P o i a Cftmf 
EDWARO P WILD 

S»nw» Omeiot 
BERT A. QU INN 

March 26, 19 

/ 

K 

... 

Dear Secretary Williams: 

A3 someone who represents working families and consumers, I am concemed about 
the proposed Union Pacific-Southem Pacific merger. I do not believe it is in the public 
interest for the following reasons; 

1. I believe it would result in unnecessaiy layoffs and job losses 
among the affected railroad workers; 

2. It would weaken Northeast Ohio'? economy by weakening eastem 
and midwestem railroads, and threatening industrial jobs here, and; 

3 By concentrating so many resources, it could negatively affect prices 
and service - potentially hurting area families at the market and in 
the workplace. 

We therefore find that the merger is not in the ouolic interest, and ask that it be 
disallowed by the Surface Transportation Board 

Respectfully, 

L. Molenaar 
A'flministi 'Jtive Director 

%.rVISE OFALL 

ENTERED 
Office ot the Secretary 

m 3 0 
•n Par* --f 

j I-'L'DIIC' Rororti 

5360 ANDREWS ROAD • MENTOfl ON THE LAKE. OHIO4406O • (216)257-7216 FAX (216) 257-2766 

1971 • 1996 
Silver Anniversary As A City 



E STB FD 32'760 3-29-96 D 62177 



Item No. 

Page Count 

Cltii-f Citiinst'l 

MARI ANN WINTERS 
s...-i.:tii\ 

March 28, 1996 ^ - - - = = = = = = ^ MHTO-2 
i| ENTERED 

The Honorable Vemon A. 'vVilliams, SecretaryP, Qp.ce o» t>̂ e Secretary 
Surface Transportation Board, Room 1324 11 
1201 Consti.ution Avenue , N.W. ^ \\\^ 5 ^ "^"^^^ \ 
Washington, D C. 20423 j l 

I Part Ct 

RE: Finance Dockei No. 32760, Union Paci^t _ Q 
Control and Merger - Southem Pacific 

Dear Secretary Williams: 

I write to advise the Surface Tiansportation Board (Board) that the Missouri Highway and 
Transportation Conmission supports the proposed merger of the Union Pacific (UP) and 
Southem Pacific (SP) railroads The UP through its subsidiary Missouri Pacific, provides 
substantial service in the State of Missouri. We have found UP to be responsive 'o the needs of 
our communities â id our shippers. SP also serves a number of shippers in he State of Missoun, 
and some o*-thpir Missouri customers are exclu-.ively served by SP We aie concemed about the 
viability ofthe SP standing alone, and we want to be sure that cur shippers continue to have 
effective competitive altematives We believe this proposed merger between Union Pacific and 
Southem Pacific will bring substantial benefits to shippers, workers and consumers in the State of 
Missouri. 

The Missouri Highway and Transportation Commission urges the Surface Transportation Boâ d 
to act promptly to approve the merger of Union Pacific and Southem Pacific. 

Sincerely, 

Joe Mickes 
Chj^ Engineer 

;m/jh/ck-tr 

Copies: Arvid E Roach II, Covington & Buning (UP) 
Paul A Cunningham, Harkins Cunningham (SP) 
USDOJ 
USDOT 

Enclosures: 20 Copies 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the Missouri Highway and TrHnsportation Commission's 

(Missouri Highway and Transportation Department's) filing ~ MHTD-Z - has been served 

this 28th day of March, 1996 by first cla.ss n ail on ail parties of record on t.̂ e ser/ice list in 

this proceeding. Finance Docket No. 32760. 

Joe Mickes, Chief Engineer 
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Item ND. 
5tAHER-R053 T.M \ ' I S P02 

r î̂ ĵ Count._ I2l »o<i of 

•270 ONTAPtC • 
r.l FVfl.ANL) Cl-'^' ' 
TfcUH- ONt •.••It. : • . 
•AX iP'iei I'J' ' ' j* ' 

March 29. 1996 

Mr. Vemon A. WiUiams. Secrctar\ 
Surface Transportation Board 
i2Ui ^ Consiituuuu Av enue, .N w. 
Wichington. D.C. 20421 

Rc: F inance Docktt No. .̂ 2760 
Union PacifiV Corpuianoa. et al. - Comrol anu .vicrijei 
SQ̂ thtm Pa'̂ ifiV Kail Corporation, el al 

near Mr. Williams: 

The undereiiined is (icue-.ai C ounsel for the Intemational Brotherhood nf Lĉ omoiive 
Fjigineers ("Bl.E"). ĉcordiuiD. 1 have auihorit) lo subum this letter and to make ih.s 

It would be appreciated it the Hoard would accept H. tiling thc onsina! and t̂ .ent>• 
,.0) copies o f i Co'Len.̂  .nc. Ventral Statemer.t of Ronald F. McLaugUm. In:emauo.i.i 
msident ot BLE. sabuiincd in ochalf ol BI F. 

Due to tne fact th.t Mr Md aughlin in transU and cannot be. reached and :he 

rê iests that the dreamer'., be accepted a. lUed ai f^^E^" l ^ ^ " '"P;^ vSch 
by Mr. McLaughlin as soon a. r<>ssible. bul no later than Wednesday, .-̂ pril vyo. wm. 
shall be SUbslilUlcd fui tl̂ x docvmcnts ultachtfd hereto. 

Thanks tbr >our cooperation in thib nic''er. 

cNVkfll I 

Partot 
Public Record 

Humid A. Pfoss. 
("cncral Counsel 

Af ! ' 'r.P. 'A'lf ^ ' ' ' 0 ANO CLC Servtng Smce J8e;i 



BEFORE THE 
SURF/'TE TRANSPORTATION BOARD 

Finance Docket No. 32 760 "my UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMP 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SCLTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

RIO GRAKDE WESTERN RAILROAD COMPANY 

MP̂ N̂ -̂  

COMMENTS ON BEHALF OF BROTHERHOOD 
OF LOCOMOTIVE ENGINEERS 

The Intzernational Brotherhood of Locomotive Engineers 

( BLE") hereby submits the Comments and V e r i f i e d Statement of 

Ronald P. McLaughlin, I n t e r n a t i o i i a l President of BLE, as BLE's 

comments i n the above-captioned proceedings. 

Respectfully submitted. 

Harold A. Ros's, Qeneral Counsel 
BROTHERHOOD OF LOCOMOTIVE ENGINEERS 
1370 Ontario Stieet 
Cleveland, Ohio 44113 
(216) 861-1313 

Dated: March 29, 1996 

Public Record_ 



COMMENTS AND VERIFIED STATEMENT 
OF 

P. MCLAUGHLIN 

My name i s R.P. McLaughlin. I am President of the 

Brotherhood of Locomotive Engineers. I navu 38 /ears j f service 

i n the r a i l r o a d i.ndustry of which over 2 5 have bee i i n the r a i l 

labor movement. 

My organization represents about 10,000 members of the 

unionized work force of the Union Pacific and the Southern 

Paci-^ic. This v e r i f i e d statement i s submitted on behalf of the 

BLE and i t s membership i n support of the proposed merger cf UP 

and SP. 

As President of BLE, my chief r e s p o n s i b i l i t y i s t o 

protect the economic i n t e r e s t s of our members, whose work makes 

possible the e f f i c i e n t functioning of the nation's t r a n s p o r t a t i o n 

system. As t * " " Board i s aware, labor has been very concerned 

about, and very c r i t i c a l of, r a i l mergers because of the 

s i g n i f i c a n t job loss that they e n t a i l . A recent newspaper 

a r t i c l e stated that no r a i l merger i n the past 25 years has 

proceeded with major anion support. 

But BLE supports the proposed UP/SP. merger f o r two key 

reasons: F i r s t , UP has agreed to a number of conditions that 

w i l l help mitigate the impact of job loss on our members; 

Second, we are convinced that the combination of SP and UP t o 

fv^rm a strong competitor co BN/Santa Fe i s i n the best i n t e r e s t 

- 1 -



of r a i l labor i n the f u t u r e . Union Pacific's commitments, which 

r e l a t e to tb^ a p p l i c a t i o n of New York Dock conditions, are 

attach*^a hereto. 



VERIFICATION 

I , ""onald P. McLaughlin, declare under penalty of 

per j u r y that the foregoing i s true and correct. Further, I 

c e r t i f y that I am q u a l i f i e d and authorized to f i l e t h i s v e r i f i e d 

statement. Executed on March 29, 19?6. 



UNION PACIFIC RAILROAD COMPANY „„«t«5-*iT 
J J kAARCHANT OMAHA NliK*SKAUl7« 

V» vet P^SirtHt,-
^̂ ^̂ ^̂ ^̂  

qp 
March 8.1996 

Mr. R. P. McLauflhlin 
President - BrotherlTood of 
Locomotive Engineert 
Standard Building 
1369 Ontario Street 
Cleveland OH 44113 

Dear Sir. 

Thie refers to our discissions concerning the issues of MgwYorK Dock protection 
and the certification of adversely affected BLE employees. 

As you know. Union Pacif.c. in Its SP Merger Application, stipulated to the 
imposition f̂ the tiakys6LQaA conditions. The Impact Study whi^ ^"f j Pĵ -̂J^ 
fiSwith the MergerA^^rtton reported that 251 engineers would transfer and that 772 
o l ^ i ^ ^ b s w ^ d ^ ^ ^ of implementation of the OperaUng Plan. 

Within the NW YPfl̂  DocK conditions Section ^ ^ ^ l ^ f } ^ ^ ^ 
controversies rogarding the interpretation, application or enforwrnont of the N « L 2 ^ 

S S L c ^ t ^ ^ x c e p t f b r S e c t i ^ ^ ' ^ ! ! ^ ^ ^ ' t ^ h , ^ i S S 
^ s areas for potential disputes involve whether an employee m *idverse»y affecteu 
by a transaction and what will be such employee's protected rate or ^y. 

in an effort to eliminate as many of these c isputes as possible. Union ^^^^^'^^^'^ 
the fo lowing commitment regarding the issue of whether sm J ^ ^ J ^ ^ ' ^ ^ l 
affected by a transaction. Union Pacific will grant ^ ^ t ^ ^ J , " ^ " ^ ^ ^ ^ ^ 
affected by the merger to the 1023 engineers prc^^ed to 
Labor Impact Study and to all other engineers identifed In any Merger Notice «nê  
^ d ^ o v a l . Union Pacific will supply BLE with the nanjes and TPAs o ( - u ^ 
employeeTas soon as possitie upon Implementation ofaPP^vod rnerger. Union Paafic 
Z Smmits that, in arVMerger Notice s e r ^ after Board a « ^ 
chanoes in existing coltective bargaining agreements that fre necessary to 
approved transadion. meaning such changes that produce a public transportation benefit 
not based solely on savings achieved by agreement change8(s). 

Un'on Pacific commits to the foregoing on the basis of OLE's agreement, after 
merger approval, to voluntarily reach agreement for implementation of the Operating Plan 
accompanying the Merger Application. 



Even with these oofTvnitnwnts. difrerences of opinion are bound t̂  
to ensure that any such differences are dealt with promptly and Ji'Jf;^^;*'" f , , ^ 
this final commiunent If at any time the affected f ^ o ^ ' ' C ^ ^ X ^ ^ o f ^1 N^S 
Intematirnal V.ce President of the BLE believes Union Pacrfk:'f Wlk»^'<^ <^^^ 
York DiKd4 conditions is Inconsistent with our commitments, BLE and Union P icfflc 
J S S S ^ v T ^ i ^ t ^ i n five (5) days o f ^ - ^ i ^ j ^ l * ^ , . ^ ' r ! . ? ! ^ ^ ^ ^ 
Intemational Vice President to attempt to re«)lve the dispute. If th* matter $ not resoh^ 
the parties will agree to expedited art?itration with a wntten agreement within ten (10) dayt 
afte t̂he initial meeting. The Agreement will contain, arrioryg other things, tije full 
description for neutral selection, timing of heering. and time for issuance of Award(s). 

In view of Union Pacific's position regarding the issues of NflwYorK Doch ̂ /otection 
and the certification of -mployees. I understand that the BLE will now support the UP/SP 
merger. 

Sincerely, 



UNION PACIFIC RAILROAD COMPANY ,.„ooo«s^«r 
J J MABCHANT OMAHA N£B«ASllA 

SA AMI Vict -ftmXWt 
iAac5<»"ti>'iOis 

9 
March 8.1996 

:AT. R. P. M-laughlin 
President - brotherhood 
of Locomotive Engineers 
Standard Buiid.ng 
1370 Ontario Street 
Cleveland. OH 44113 

Dear Sir: 

This refeis to my letter of March 8. 1996. outlining our respe îve 

confirms the substance of those discussions. 

Union Pacifw recognizes that implementing a merger Ĵ̂ UP ^P will be 

. A discussion of what will be contained in the notices, whether they will be 
alMndusive as to tetitory or relate to individual reglons/comdors. timing of 
service of notices, etc. 

An effort to separate the focus of negotiations into logical ^ ^ ^ ^ y l " ^ " ^ 
a ^ W L ^ negotiations so they match up in a mear Ingful way wrth 
5;e ^ ^ 2 S ) S M m ^ ^ priontios. territorial bounclanes of labo, 
agreements, etc. 

. General understandings and/or guidelines regarding si«. <̂  th^KiMpertiv̂  
negotiating teams, where and how often they will meet, f dm.n st̂ atve 

a ^ 0 ^ iuch ground r̂ les for the actual ccnduci cf negotiations. 



We also discussed a concern expressed by several committees regarjng 
the potential that Union Pacific might elect to lease the SPT, SSW. SPCSL ano/or DRGW 
to the UP or MP for certain financial reasons. It was the concern of BLE that such an 
arrangement might create an avei by which Union Pacific could avoid New York Dock 
protective obligations on some of the leased entitles. 

Unton Pecifte has agreed to accept impositton of New Yortt D?<* P!2f<=*'̂  
condrtions in this proceecing. and t>y definition that includes SPT. SSW SPCSL and 
DRGW as well as UP ancl MP. While we have no intention to consummate this merger 
through such a lease arrangement, Union Pacific commits to the application of New YofK 
Dock to sueh territories even if such a lease an̂ ngement were to ocajr. 

The final issue which viras discussed pertained to integra.lon of seniority as 
a result of post-merger consolidatkxis and implementing agreements. B^E wked rf Unic^ 
Pacific would defer to the interested BLE committees regarding the method of «jn5«JV 
integration where the committees were able to achieve a mutually » 9 r ^ ^ \ l ^ ^ J , % 
doing so. In that regard. Unton Pacific wouW give deference to an 'nt^^-^'yjjf^^^ 
seniority integration solution, so tong as; 1) it would not be violation of the c ^ e s e ^ 
undue legal exposure; 2) it would not be administratively burdensome, impractical or 
costly and 3) it would .TOt create an impediment to implementing the operating plan. 

I trust that the foregoing accurately reflects our discussions. 

Sincerely. 

0308ijm 

-2-



UNION RNCIFIC RAILROAD COMPANY „„ooo«$r«i, 
J J M A A C H A N T OMAHA NCaAAS«y«M1f 

SR ASSf V1CI ttSKtWl 

March 9.1996 

Mr. R. P. McLaughlin 
President - Brotherhood 
of Locomotive Engineers 
Standard Building 
1370 Ontario Street 
Cleveland, OH 44113 

Dear Sir: 

Tw« r«rerfl to mv March 8 letter and to our March 8 meeting in Las Vegas both of 

affSed BLE emptoyees and our respective commitments relative to BLE s support of the 
UP/SP merger. 

At the March 8 meeUng, we reached an understanding that the certificrt̂ ^ 

f o r i n t ^ S ^ ^ a ^ S ^ ^ 
in questton. The following example illustrates this understanding. 

The UP/SP merger is approved on August 1. The implementing agreement 
^ S f ^ B L E ^ ^ e a c h e ^ October 1 and is Implemented on December 1. 
CertifKjation will begin on December 1. 

I tru&t the foregoing accurately reflects our understanding. 

Sincerely. 

0308jjm.par 



UNION PlftCIFIC RAILROAD COMPANY ^̂^̂  j , ^ , , 
J J MAHCHANT 

sn A5St VICl »««SiOCNT/ 
UA«C»«L*«,0>« 

March 22,1996 

R. p. McLaughlin 
President, BLE 
1370 Ontario Avenue 
Cleveland. OH 44113-1702 

Dear Sir 

This refen» to my letter of March 9.1996. dealing with when certification begins. 

multiple New YorH Dock transactions. 

in the event the SP Merger leads to multiple transactions with diffwent 

for certification. 

^ John J. Mar!:*«»nt 

0322aijm.par 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i s 29th day of March, 1996, 

I served the foregoing Comments and V e r i f i e d Statement of Ronald 

P. McLaughlin on a l l p a r t i e s of record i n t h i s proceeding by 

f i r s t - c l a s s mail or by a more expeditious method of d e l i v e r y 
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OfVir rvi-Z BEFORE THE 
— ^ r f ^ T TT^ux^r^CE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM 
MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERCER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, 

SPCSL CORE- , AND THE DENVER AND RIO GP-ANDE WESTERN 
RAILROAD COMPANY 

BRGI-3 / BND-1 

STATEMENTS OF THE BROWNSVILLE AND RIO GRANDE INTERNATIONAL 
RAILROAD AND THE BROWNSVILLE NAVIGATION DISTRICT 

IN SUPPORT OF THE APPLICANTS 

The Brownsville and Rio Grande I n t e r n a t i o n a l Railroad 

("BRGI") and the Brownsville Navigation L i s t r i c t ("SND") hereby 

submit the attached statements i n support of the Applicants i n 

the above-captioned merger proceeding. BRGI and BND's decision 

to support the proposed merger -- conditioned only upon the BNSF 

ri g h t s as set f o r t h i n the Settlement Agreements dated September 

25, 1995 and November 18, 1995 (See, BNSF-1) - - i s the r e s u l t of 

an agreement by and between the U ion Pac. f i c Railroad Company 

("UP"), BRGI and BND, executed March 28, 1996. A copy of t h i s 

agreement, also i d e n t i f i e d as a "Letter of Understanding," i s 

attached t o the attached V e r i f i e d Statement of L.E. Cantu.^ 

See. Exhibit A. 



Previously, both BRGI and BND had advised the STB thau 

they intended to p a r t i c i p a t e i n t h i s merger proceeding -- BRGI as 

a Responsive Applicant, and BND as a Commenter. Today, instead 

of f i l i n g e i t h e r Responsive Applications or comments, BRGI and 

BND submit, by t h i s j o i n t f i l i n g , the attached V e r i f i e d 

Statements i n support of the Applicants.^ BRGI and BND request 

that the STB r e t a i n t h e i r respective standing as p a r t i e s of 

record i n t h i s proceeding. A l l f i l i n g s and decisions r e l a t i n g to 

t h i s proceeding should continue to be served upon the 

undersignea, BRGI and BND's designated counsel. 

Respv-ctfvLlly submitted, 

Robert A. W-̂ :,Lbish 
7ohn D. Heffner 
FiA, CROSS & AUCHINCLOSi: 
3920 N Street, N.W. 
Washington, D.C. 20036 
(202) 785-3700 

Attorneys f o r the Brownsville and Rio 
Grande I n t e r n a t i o n a l Railroad and the 
Brownsville Navigation D i s t r i c t 

Dated: March 29, 1996 

- V e r i f i e d Statement of William W. Reed, Jr., Chairman of 
the Board of the Brownsv.ille Navigation D i s t r i c t i s attached 
hereto as Exhibit B. 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s 29th day of March 
1996, served copies cf the foregoing document upon the Primary 
Applicants and a l l p a r t i e s of record by means of U.S. mai], f i r s t 
class postage prepaid, or by more expeditious d e l i v e r y where such 
del i v e r y has beer requested by c e r t a i n p a r t i c i p a n t s i n the 
subject proceeding. 

Robert A. Wimio: sh 



3R0WNSVILLE AND RiO GRANDE 
INTERNATIONAL P A I L R O A D 

P.O. Box 3818 
Brownsville, Texas 78523-3818 

Phone;(210) 831 7731 
Fax; (210) 831-2142 

VERIFIED STATEMENT 

OF 

L.E. CANTU 

ON BEHALF OF 

BROWNSVILLE & RIO GRANDE INTERNATIONAL RAILROAD 

I am President and Chief Operating Officer of the Brownsville & Rio Grande 
Intemational Raikoad ("BRGI"). I previously submitted a statement, which Applicants filed 
with their Application (Vol. 4, Part 5 (UP/'SP-25), p. 358), in which 1 explained that the 
merger of Union Pacific and Soutnem Pacific, coupled with the grant of trackage rights to 
BN/Santa Fe to serve Brownsville, would provide significant benefits to all shippers in South 
Texas, including those at the Port of Brownsville served by BRGI. 

In my previous statement, I indicated that BRGI believed certain local issues would 
have to be addressed in order to ensure that these benefits would be achieved. In January of 
this year, through counsel, BRGI filed a "Description of Responsive Application," which 
preser\'ed BRGI's ability to have these local issues resolved by the Surface transportation 
Board if necessary. Our principal concem related to BN/Santa "e's ability to be an effective 
competitor for traffic to and from BRGI and Brownsville - and the connection with the 
Mexican rail system (the FNM) at Matamoros - under the rights granted in the Settlement 
Agreement with applicants. 

Over the past several months, BRGI has discussed its concems in separate meetings 
with Applicants and BN/Santa Fe. Both have bf en cooperative, and BRGI's concems have 
been satisfied. Specifically those concems which BRGI had expressed in my earlier statement 
have been addressed & resolved, and BRGI no longer finds it necessary to pursue a 
Responsive Application before the Surface Transportation Board. Thus, BRGI supports 
approval of the UP/SP merger, conditioned only by the grant of trackage 'ights in the UP/SP 
Settlement Agreement with BN/Santa Fe. 

BRGI recognizes that BN/Santa Fe intends to be an aggressive competitor for traffic 
originating and terminating in Brownsville and Mexico. With the rights granted to it in the 
Settlement Agreement, BN/Santa Fe will have the capability to repiace and potentially 
improve upon the service previously provided by SP. BN/Santa Fe has conveyed to us that it 
mtends to compete vigorously for Brownsville traffic. BN/Santa Fe will have the right and 



obligation to cotinecl directly with BRGI, provide BRGI with competitive access to the FNM, 
and, via haulage c • trackage rights service, provide an effective competitive altemative to 
service via the UF/SP system. Given thit, shippers served by BRGI and elsewhere in 
Brownsville will not lose any competitive options, and may instead see their service 
improved. In the event that the purposed merger is consummated, UP/SP and BN/Santa Fe 
will each provide greater single-line market access over their extensive systems, and will be 
able to provide improved levels of service to Brownsville. Qearly the potential benefits of a 
UP/SP Merger for Brownsville are in the public interest. Foi these reasons, BRGI request 
that the STB Approved the purposed UP/SP Merger. 

I , Loreiuo E. Cantu, declared under penalty of perjury that foregoing is true and correct. 
Further, I certify that I am qualified and authorized to file this Verified Statement on behalf 
of BRGL 

Lorenzo E. Cantu 
President & Chief Operating Officer 



VERIFICATION 

Loreiuo E. Caritu, being duly swom, deposes and says that he read the foregoing 
statement and that the contents thereof are true and correct to the best of his knowledge and 
belief. 

Lorenzo E. Cantu 

Subscribed and swom to before me the 28th dav of March, 1996. 

My Commission expires: {^jp 

PEUY K fiUTIERRET 
NOTARY PUBLIC 

State of Texas 
Comm Exp. 

Notary 



UNION PACIFIC RAILROAD COMPANY 
JOHN H REBENSDORF 

VICE PRESIDENT-STHATEGIC PLANNING 
1416 DODGE STREET 

OMAHA, NEBRASKA 68) 79 
402.271-4279 

March 21, 1996 

Commissioners, Brownsville Navigation District 
Trustees. Brownsville & Rio Grande International Railroad 
Brownsville. TX 

Dear Commissioners and Trustees: 

At a meeting between representatives of Brownsville Navigation District 
(BND), the Brownsville & Rio Grande International Railroad (BRGI) and Union Pacific 
Railroad Company (UPRR) on March 13, 1996, we discussed the Union Pacific/Southern 
Pacific (UP.'SP) merger and UP's operations in the Brownsville area. 

We understand that you are now satisfied that the UP/SP agreement with 
Burlington Northern Santa Fe (BNSF) will result in BNSF having competitive access to 
Brownsville and the Port. Furthermore, BRGI will Pe aPle lu interchange traffic directly with 
BNSF at Brownsville. 

Our discussion included the current Railroad Relocation Project under the 
1982 Memorandum of Understanding to which both UP and SP are parties. UP assures 
you that UP is prepared to assume SP's responsibilities under the 1982 MOU. UP will 
support tne sponsor's request to the Federal Highway Administration and the U.S. 
Department of Transportation to reallocate relocation priohties to expedite Segment II 
completion, 

UP agrees to escalate the pace of negotiations previously undertaken with 
BRGI to attain a mutually acceptable plan for the switching of traffic on the Port Lead by 
BRGI and eventually for the possibility of direct BRGI interchange with the FNM, provided 
that the plan is economically beneficial for both parties. It is UP's intension to grant BRGI 
direct cccess to FNM on reasonable terms and conditions if UP and BRGI, as a result of 
these negotiations, can reach an agreement that is econon.ically beneficial and 
operationally feasible fcr both UP and BRGI, 

In exchange for the above, it is our understanding that BND and BRGI wiil 
support the approval of the UP'SP meiger as conditioned only on the BNSF settlement 
agieement with UP SP. BND ard BRGI will also support the reallocation of relocation 



priorities which will be mutually beneficial to BND, BRGI and UP/SP. The commitments 
and assurances set forth in this letter are contingent upon regulatory approval of the 
UP/SP merger as conditioned by the UP/SP agreement with BNSF and consummation of 
control by UP over SP. 

If this is acceptable to both the BND and BRGI, please indicate your 
acceptance below. 

AGREED TO AND ACCEPTED BY: 

Brownsville Navigation District 

Chairman 
Board of Commissioners 

Brownsville & Rio Grande International Railroad 

k"->:<^ 

Chairman 
Board of Trustees 

Date: March 28, 1996 Date: .March 26 , 1996 



VERIFIED STATEMENT 

QF 

WILLIAM W. REED JR. 

ON BEHALF OF 

ER0W7>ISVILLE NAVIGATION DISTRICT 

I am William W. Reed Jr., Qiairman of the Board of the Browns' ille Navigation 
District 01 Cameron County, Texas ("BND"). Tlie BND operates the Po t of Brownsville 
which ia a rrst-class deepwater port providing facilities for the movemei t of cargo to all parts 
of the world. The Port is located at the southem most tip of Texas on ihe U.S. - Mexico 
border and connects with the Gulf of Mexico via a 17 mile channel. Since 1936, the port has 
efficiently served the regicn of South Texas and Northem Mexico, influencing economic 
development on bodi sides of the border. The Port is served by the Brownsville & Rio 
Grande Intemational Railroad ("BRGI"), which in tum connects directly with the Union 
Pacific and reaches the Southem Pacific and the Mexican railroad system (the FNM) at 
Matamoros via reciprocal switching. 

BND has carefully evaluated the effects of the UP/SP merger and the grant of trackage 
rights to BN/Santa Fe pursuant to the Settlement Agreement between Applicants and 
BN/Santa Fe. BND has also considered the merger, in light of recent negotiations between 
BRGI and both UP and BN/Santa Fe. Based on these circumstances, the BND Board of 
Canal Commissioners voted at a duly called meeting, March 28, 1996 to support the approval 
of the UP/SP merger as conditioned only upon the BN/Santu Fe rights. 

As explained in the Verified Statement of L. E. Cantu, BRGI's President, certain local 
issues of concem to both BRGI and BND have been resolved with the Applicants. BND 
understands the UP/SP merger will not reduce rail service competition to the Port of 
Brownsville and may improve rail competition for our shippers. Qearly the potential benefits 
of a UP/SP Merger are in the public interest. For these reasons, BND request that the 
Surface Transportation Board approve the purposed UP/SP Merger. 

I , William W. Reed, declare under penalty of perjury that foregoing is tme and 
correct. Further, I certify that I am qualified and authorized to file this Verified Statement on 
behalf of BND. 

Executed on March 28, 1996. 

William W. Reed Jr. 
Chairman, Board of Commissioners 

Brownsville Navigation District 



VEREFICATION 

William W. Reed Jr., being culy swom, deposes and says that he reac" the foregoing 
statement and that tht contents thereof are true and correct to the bast of liis laiowledge and 
behef. 

Williar.1 W. Reed Jr. 

Subscribed and swom to before me the 28th day of MarchjJ[996^ 
PEGGY A. GUTIERRC. 
NOTARY PUBLI' 

State ot Texas > 
> o?'»y Comm. Exp, 06^3-9. i m 

My Commission expires: 
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March 25, 1996 

Vernon A. Williams, Secretary 
Surface Transportation Board 
Room 1324 
Twelfth St. & Constitution Ave. N.W. 

'I? 

X i». '/ 

»i o n X n.̂  w w 1. 

Re: Finance Docket No. 
Control and Merger 

Dear Secretary Williams: 

32760, Union Pac i f i c Corp., et a l -
- Southern Pacific R a i l Corp.,et a l 

As a member of the Utah Legislature, I want to express my 
strong support f c r the proposed merger of Union P a c i f i c Railroad 
Company anJ Southern P a c i f i c Transportition Company which i s 
presently pending before the Surface transportation Board. 

Union P a c i f i c has had a long and r i c h h i s t o r y i n t e r t w i n e d w i t h 
the State of Utah since completion of the f i r t c t r a n s c o n t i n e n t a l 
r a i l r o a d commemorated by the d r i v i n g of the golden spike i n 186 9 at 
Promontory Point, Utah. Southern Pacific, which now included the 
Denver and Rio Grande Western Railroad Company, has also provided 
r a i l services i n the State of Utah. Both r a i l r o a d s have competed 
vigorously f o r r a i l t r a f f i c to and from the state of Utah. 

The proposed merger w i l l benefit Utah shippers by improving 
r a i l r o a d services from Utah to other areas of our nation. I t w i l l 
also assure that Utah shippers continue to have access to high 
q u a l i t y r a i l service m oar State. In l i g h t of chese ana other 
advantages t o shippers w i t h i n Utah. I urge your support of the 
Union P a c i f i c ,/ Southern Pac f i c merier. 

ENTEqEO 

m JO 1996. 

Public Record 
state Representative 
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February 20. \^^fi 

BY HAND 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th Street &. Constitution Ave.. NW 
R< om 2215 
Washington, DC 20423 

Re: Finance Docket No. 22760. Union Pacific Corp., et al.. --
Con*r"! & Menier — Southe.Ti Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed- for filing in the above-captioned docket are the original and twenty (20) 
copies of: (i) Response and Objections of Burlington Northem Railroad Company and The 
Atchison. Topeka and Santa Fe Railway Company to Consolidated Rail Corporation's First 
Set of Interrogatories and Second Fst of Requests for Production of Documents (BN/SF-
20); (ii) Response and Objections of Burlington Northem Railroad Company and The 
Atchison. Topeka and Santa Fe Railway Company to Westem Coal Traffic League's First 
Set of Interrogatories and Document Production Requests (BN/SF-21); (iii) Response and 
Objections of Burlington Northem Railroad Company and The Atchison. Topeka and Santa 
Fe Railway Company to The Texas Mexican Railway Com, ^ny's Firs Interrogatories 
(BN'SF-22); (iv) Response and Objections of Burlington No. .hem Raiu-'-ad Company and 
The .\tchison. Topeka and Santa Fe Railway Company to The Texas Meixcan Railway 
Company's First Request for Production of Documents (BN/SF-23); (v) Response and 
Objections of Burlington Northem Railroad Company and The Atchison, Topeka and Santa 
Fe Railway Company to The Society of Plastics Industry, Inc.'s First Se of Interrogatories 
and Data Requests (BN/SF 24); and (vi) Response and Objections of Burlington Northern 
Railroad Ct,mpany and The Atchison, Topeka and Santa Fe Railway Co...pany to The 
Society oi'Plastics Industry, Inc.'s First Request for Admissions (BN/SF-2.'S) Also 
enclosed is a 3.5-inth disk containing the text ofthe pleadings in Wordperfect 5.1 fomiat. 

21134470.1 022u. 



>L\YER. BROWN ik PL ATT 

I would appreciate it if you would date-stamp the enclosed extra copies of the 
^ plead'ngs and rê 'a•n them to the messenge for our files. 

Sincerely, 

Kelley O'Brien 

21134470.1 022096 1628E 95210647 



BN/SF-20 
BEFORE THE 

SURFACE TR.'̂ NSPORTATION BOARD 

ORIGINAL 
Finance Docket No. 32760 

INION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI P.A.CIFIC P^AILROAD COMPANY 

-- CONTROL AND MERGER 

\ 

/TS- ' v . ' 

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PAoJlC , 
TRANSPORT.ATION COMPANY, ST. LOUIS SOUTHWESTERN RAttWAY 

COMPANY, SPCSL CORP, AND THE DENVER AND V 
RIO GRANDE WESTERN RAILROAD COMPANY 

0' 
RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN RAILRO^VD 

COMPANY AND THE ATCHISON. TOPEKA AND SANTA FE R.\ILWAY COMPANY 
TO CONSOLIDATED RAIL CORPORATION'S FIRST SET OF INTERROGATORIES 

AND SECOND SET OF REQUESTS FOR THE 
î RODUCTION OF DOCUMENTS TO BNSF CORPORATION 

Jeffrey R. Morela.id 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidnev L. Strickland. Jr. 

Burlington Northem 
Railroad Company 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Engiert, Jr. 
Kathryn A. Kusske 

Mayer. Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 
(202) 463-2000 

The Atchisor Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(708) 995-6887 

Attomeys for .Burlington Northem Railroad Company 
and The Atchison, Topeka and Sant2 Fe Railway Company 

February 20, 1996 



BN/SF-20 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, LfNION PACIFIC RAILROAD COMP.ANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMP.ANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN R.AILROAD 
COMP.ANY AND THE ATCHISON. TOPEKA .AND SANTA FE RAILWAY COMPANY 
TO CONSOLIDATED RAIL CORPORATION'S FIRST SET OF INTERROGATORIES 

AND SECOND SET OF REQUESTS FOR THE 
PRODUCTION OF DOCUMENTS TC BNSF CORPORATION 

Burlington Northern Railroad Company ("BN") and The Atchison. Topeka and Santa 

Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as 

follows to Consolidated Rail CorporaJon's ("Conrail") Fir^t Set of Interrogatories and 

Second Set of Requests For the Production of Documents to BNSF Corporation. These 

responses and objections are being served pursuant to the Discovery Guidelines Order 

entered b\ tiie .Administrative [.aw Judge in this proct ;ding on December 5. 1995 

("Discovery Guidelines"). 

Subject to the objections set forth beJow. BN/Santa Fe will produce non-privileged 

documents responsive to Coru-ail's First Set of Interrogatories and Second Set of Requests 



for lhe Production of Documents. If necessary. BN/Santa Fe is prepared to meet with 

counsel for Conrail at a mutual.y convenient time and place to discuss informally resolving 

these objections. 

Consistent with prior practice, BN/Santa Fe has not secured verifications for the 

interrogator) responses herein, but is willing to discuss with counsel for Conrail any 

particular response in this regard. 

GENER.AL OB.IECTIONS 

BN/Santa Fe objects to Conrail's First Set of Inten'ogatories and Second Set of 

Requests for the Production of Documents on the following grounds: 

1. Parties. BN/Santa Fe objects to Conrail's First Set of Interrogatories and 

Second Set of Reques, s for the Ptod>!Ction of Documents to the extent that they are directed 

to BNSF Corporation (now, Burlington Northern Santa Fe Corporation) rather than BN and 

Santa Fe. Burlington Northem Santa Fe Corporation is not a party to and has not appeared 

or intervened in this proceeding. Notwithstanding this objection, BN/Santa Fe will include 

as a part of its responses to Conrail's Requests any non-privileged, responsive documents in 

the possession of Burlington Northem Santa Fe Corporation. 

2. Privilege. BN/Canta Fe objects to Conrail's First Set of Interrogatories and 

Second Set of Requests for the Production of Documents to tf'.e extent that they call for 

information or documents subject to the attomey work product doctrine, the attomey-client 

privilege or any other legal privilege. 

3. Relevance/Burden. BN/Santa Fe objects to Conrail's First Set of 

Interrogatories and Second Set of Requests for the Production of Documents to the extent 



that they seek information or documents that are not directly relevant to this proceeding and 

to the extent that a response would impose an unreasonable burden on BN'Santa Fe. 

4. Settlement Netiotiations. BN/Santa Fe objeccs to Conrail's First Set of 

Interrogatories and Second Set of Requests for the Production of Documents to the extent 

that they seek information or documents prepared in connection with, or related to, the 

negotiations leading to the Agreement entered into on September 25, 1995. by BN/Santa Fe 

with Union Pacific and Southem Pacific, as supplemented on November 18, 1995. 

5. Scope. BN/Santa Fe objects to Conrail's Firr.t Set of Interrogatories and 

Second Set of Requests for the Production of Documents to the extent that they attempt to 

impose any obligation on BN/Santa Fe beyond those imposed by the General Rules of 

Practice of the Interstate Commerce Commission ("Commission"), 49 C.F.R. § 1114.21-31, 

the Commission's scheduling orders in this proceeding, or the Administrative Law Judge 

assigned to this case. 

6. Definitions. BN/Santa Fe makes the following objections t j Conrail's 

definitions: 

9. "Document" means any and all writings and recordings as defined in 
Rule 1001 ofthe Federal Rules of Evidence, including drafts, typings, printings, minutes or 
copies or reproductions thereof in the possession, custody or control of BNSF Corporation. 

BN/Santa Fe objects to the definition of "Document" as overly broad and unduly 

burdensome to the extent that (i) it calls for the production of materials and documents that 

are as readil\. or more readily, available to Conrail as to BN Santa Fc; (ii) it calls for the 

production of drafts; and (iii) it calls for the production of routine operating and accounting 

documents such as invoices and receipts. 



14. "Relating" or "related" 'o a given subject matter means constitutes, 
contains, comprises, consists of, embodies, reflects, identifies, states refers to. deals with, 
sets forth, proposes, shows, evidences, discloses, describes, discusses, explains, summarizes, 
concerns, authorizes, contradicts or is any way pertinent to that subject, incluaing. without 
limitation, documents conceming the presentation of other documents. 

BN/Santa Fe objects to the definition of "Relating" or "related to" in that it requires 

subjective judgment to determine what is requested and. further, that it potentially calls for 

the production of documents that are not directly relevant to this proceeding. 

Notwithstanding this objection, BN/Santa Fe will, for the purposes of responding to 

Conrail's requests, construe "Relating" or ' related to" to mean "make reference to" or 

"mention". 

16. "Analyses or Analysis" include any analyses, studies, evaluations, 
discussions, or reports in whatever form, including letters, memor.iiida. tabulations, 
measurements, electronic mail, notes, diary notations, joumals, and computer printouts of 
data selected from a database. 

BN/Santa Fe objects to the definition of "Analyses or Analysis" in that, as defined to 

include "discussions or reports", it requires subjective judgment to determine what is 

requested and, further, it is overly broad and unduly burdensome. Notwithstanding this 

objection, BN/Santa Fe will, for the purposes of responding to Conrail's requests, construe 

"Analyses or Analysis" to mean analyses, studies or evaluations in whatever form. 

17. References to railroads, shippers, and other companies (including 
Applicants) include: parent companies; subsidiaries; controlled, affiliated, and predecessor 
firms; divisions; subdivisions; components; units; instrumentalities; partnerships; and joint 
ventures. 

BN/Santa Fe objects to this i istruction to the extent that it requests dociiments to be 

produced by partnerships and joint ventures in which BN or Santa Fe are members. • 
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Notwithstanding this objection, BN/Santa Fe will produce any non-privileged, responsive 

documents in the possession of BN, Santa Fe, or Burlington Northem Santa Fe Corporation. 

7. Instructions. BN/Santa Fe makes the following objections to Coru-ail's 

instructions: 

5. All documents that respond, in whole or part, to any paragraph of a 
Request sh-'i' be produced in their entirety. Documents that in their original condition were 
"tapled, c'. fjped, or othe. wise fastened together, shall be produced in such form. 
In addition, all documents are to be produced in the fiie folders or jackets in which they are 
maintained. 

BN/Santa Fe objects to this instruction to the extent that it requests documents to be 

produced in the file folders or jackets in which they are maintained on the grounds that 

such maimer of production is unduly burdensome and would interfere with BN/Santa Fe's 

operations and activities, particularly in light of the requirement under the Discovery 

Guidelines that all document depositories be maintained in the Washington D.C. area. 

RESPONSES AND OBJECTIONS TO INTERR0GA1 PRIES 

V* Identify any agreements between, or proposals or requests by (a) 
Applicants, the Houston Belt and Terminal Railroad ("HBTR") and/or BN/Santa Fe relating 
to HBTR's storage of rail cars on behalf of BN/Santa Fe for service provided by BN/Santa 
Fe under the BN/SF Agreement; or (b) Applicants, the Port Terminal Railroad Association 
("PTRA"). and/or EN/Santa Fe relating to PTRA's storage of rail cars on behalf of 
BN/Santa Fe for 'service provided by BN/Santa Fe under the BN/SF Agreement. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Interrogator)' No. 1 to the extent that it is overly broad and undulv 

burdensome and is neither relevant nor reasonably calculated to lead to the discovery of 

admissible evidence. 
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Subject to and without waiving the foregoing objections. BN/Santa Fe states that it 

is unaware of any agreement, or any proposal or request, relating to HBTR's or PTRA's 

storage of rail cars on behalf of BN/Santa Fe for service to be provided by BN/Santa Fe 

under the BN/SF Agreement. BN/Sania Fe further states that it is unaware as to whether 

Applicants, HBTR and/'or PTRA have entered into any such agreement, or made or rjceived 

any such proposal or request, between each other. 

2. Identify any and all UP and/or SP facilities that BN/Santa Fe and/or 
.Applicants have identified, reserved, and/or requested, on behalf (or in the account) of 
BN, Santa Fe for the storage of rail cars to serve any and all Shippers under the BN/SF 
Agreement. For each facility, identify its location, owner, total storage capacity, and 
axailable capacity for the storage of rail cars in the account of BN/Santa Fe. 

Response: Subject to and without waiving the General Objections stated above. 

BN/Santa Fe objects to Interrogatory' No. 2 to the extent that it is overly broad and unduly 

burdensome. 

Subject to and without waivin;; the foregoing objections, BN/Santa Fe states that it 

is unaware of any specific UP or SP facilities that have been identifiei or reserved or to 

which access has been requested for the storage of rail cars for seivice to be provided by 

BN/Santa Fe under the BN/SF Agreement. BN/Santa Fe further states that it is unaware 

whether .Applicants have done so. 

3. With respect to lines where BN/Santa Fe will have trackage rights 
under the BN/SF Agreement, (a) how will BN/Santa Fe trains enter the post-merger UP/SP 
system? (b) What are the criteria for priority in giv'ng BN/Santa Fe trains access at points 
where such trains arrive to enter the Applicants' postmerger lines? 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden and scope objections. î N/Santa Fe objects to Interrogatory No. 3 to 

the extent thai it would require BN/Sunta Fe to speculate as to how, were the proposed 



consolidation of Union Pacific and Southem Pacific approved and the BN/SF .Agreement 

imposed -v. a condition to such approval, it would undertake certain activities with respec. 

to matters it has not studied and as to which it has formulated no position. BN/Seaiti Fe 

further objects to Interrogatory No. 3 to the extent that i . contains terms and phrases such 

as "enter the . . . system" and "criteria for priority" that are vague and ambiguous. 

Subject to and without waiving the foregoing objec;ions, BN/Santa Fe states that its 

trains will enter the post-merger UP/SP system at existing coimections or new connections 

to be constructea, as described in the Verified Statement of Neal D. Owen, and that the 

criteria for giving access to BN/Santa Fe trains are set forth in .he "equal dispatch" 

requirement of Section 9(d) of the BN/SF Agreement. 

4. Have you or Applicants perfomied any Analysis of crew cycles and/or 
the operation of crew cycles on the primarily directional routes in the Gulf/'Eastern region 
that, are described in the .Application? 

Response: Subject o and witho it waiving the General Objections stated above, in 

particular the burden, relevjii'ce and scope objections. BN/Santa Fe objects to Interrogatory 

No. 4 Dn the grounds that it is not relevant to this proceeding and not reasonably calculated 

to lead to the discovery of admissible evidence and to the extent thit it calls for the 

production of information or documents r ot in the possession of BN/Santa Fe. 

Subject to and without waiv ing the foregoing objections, BN/Santa Fe states that it 

is unaware of any Analyses of crew cycles as described in this Interrogatory. BN/Santa Fe 

further state:; that it is unaware as to whether Applicants have performed any such 

.Analyses. 

5. State all capital expenditures (both the total amount and such 
expenditures broken down according to category of expenditure) made in connection with 



(a) BN/Santa Fe's direct route between St. Louis and Memphis, as described on page 158 
ofthe Verified Statenent of Richard B Peterson and page 20 of the Verified Statement of 
Neal D. Owen and (b) BN/Santa Fe's operations between Houston and St. Louis (via 
Temple, TX and/or Ft. Worth. TX). 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Interrogatory No. 5 to the extent that it is overly broad and unduly 

burdensome and would require an unreasonable search of BN/Santa Fe's files. BN/Santa 

Fe further objects to Interrogatory No. 5 on the grounds that it is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 

6. a. Do you maintain train schedules for operations along specified 
routes, in addition to timetables? 

b. What data dc you niaintain for measuring performance in 
accordance with any such schedules thar you maintain? 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections. BN/Santa Fe objects to Interrogatory 

No. 6 to the extent that it is vague, overly broad and unduly burdensome. BN/Santa Fe 

further objects to Interrogatory No. 6 on the grounds that it is neither relevant nor 

reasonably calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections. BN/Santa Fe states that it 

maintains train schedules tor operations on certain of its routes. Samples of documents 

reflecting the types of data maintained for measuring performance under those schedules 

will be produced in accordance with the Discovery Guidelines. 

7. Identify all facilities of any sort to which BN/Santa Fe will receive 
acces.i u) enter, to use, or foi any other purpose in connection with the trackage rights 
grants or lme sales under the BN/SF Agreement. 
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Response: Subject to and without waiving the General Objections stated above, in 

panicular the burden, relevance and scope objections, BN/Santa Fe objects to Interrogatory 

No. 7 to the extent that it is overly broad and vague. BN/Santa Fe further objects to 

Interrogatory No. V t(i the extent that it would require BN/Santa Fe to speculate as to the 

legal meaning of a d( cument that is readily available to Conrail. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, 

other than as may be identified in the BN/SF Agreement, it has not identified the specific 

facilities to which BN/Santa Fe will recei.'e access pursuant to the BN/SF Agreement. Neal 

D. Owen addresses such access and use by BN/Santa Fe in his Venfied Statement. 

8. For each 2-to-l customer (as that term is used in the BN/SF 
Agreement) that BN/Santa Fe expects to serve under rights granted by the BN/SF 
Agreement, state 

a. from what yard will it serve such 2-to-l customer; 
b. the capacity of each such yard; and 

c. the present level of activity of each such yard. 

Response: Subject to ar.d without waiving the General Objections stated above, 

BN/Santa Fe responds as follows: Assuming tliat Inteirogatory No. 8 seeks information 

beyond that contained in BN/Santa Fe's Comments on the Pnmary Application (BN/SF-1), 

filed December 29. 1995, and in workpapers in BN/Santa Fe's document depository, 

BN/Santa Fe objects to Intenogatory No. 8 to the extent that it would require BN/Santa Fe 

to speculate as to how, were the proposed consolidation of Union Pacific and Southern 

Pacific approved and the Senlement Agreement imposed as a condition to such approval, it 

would undertake certain activities with respect to matters it has not studied and as to which 

it has formulated no position. BN/Santa Fe further objects to this Intenogatory to the 
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extent that it calls for the production of infonnation or documents no* in the possession of 

BN/Santa Fe and to the extent that it would require BN Santa Fe to speculate: as to the legal 

meaning of a document that is readily available to Conrail. 

Subject to and without waiving the foregoing objections, BN'Santa Fe states that 

other than BN/Santa Fe's Comments on the Primary Application (BN/SF-1), filed 

December 29, 1995, and in particular the Verified Statement of Neal D. Owen, and in his 

related workpapers numbered BN SF-02500 - 03238 in BN/'Santa Fe's document 

depository, it is unavvarc of an,, other information or documents responsive to this 

Intenogatory. 

RESPONSES AND OB.fECT10NS TQ REOUESTS 
FOR PRODUCTION OF DOCUMENTS 

1. AM documents, dating from Januarv' 1. 1993. to the present, 
comprising (a) timetables and track charts for any and all BN/Santa Fe operations along 
BN/Santa Fe's direct route between St. Louis ana Memphis, as described on page 158 of 
the Verified Statement of Richard B. Peterson and page 20 of the Verified Statement of 
Neal D. Owen; (b) timetables and track charts for BN/Santa Fe's current operations 
between Houston and St Louis (via Temple. TX and/or Ft. Worth, TX). 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Document Request No. 1 to the extent it calls for the production of 

all documents, without limitation, on the ĵrounds that it is overly broad and unduly 

burdensome. BN/Santa Fe further objects to Document Request No. 1 on the grounds that 

it is not relevant to this proceeding and not reasonably calculated to lead tc the discovery of 

admissible evidence. 

2. All documents relating to any -uid al. iJP and'or SP facilities that 
BN/Santa Fe and'or Applicants have identified, reserved, or requested on behalf (or in the 
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account) of BN/Santa Fe for the storage of rail cars used to serve Shippers in connection 
with the BN/SF Agreement, including bat not limited to 

(a) such facilities from, with or involving the HBTR or the PTRA; 
(b) any proposals, agreements or requests among or between 

Applicants. BN/Santa Fe, and/or HBTR concerning such 
storage; and 

(c) any proposals, agreements, or reque;>is among or between 
Applicants. BN/Santa Fe, and/or PTRA concerning such 
storage. 

Response: Subject to and without waiving the jeneral Objections stated above, in 

particular the b irden, relevance and scope objections, BN/San*a Fe objects to Document 

Request No. 2 tc the extent it is overly broad and unduly burden>ome. See Responses to 

Intenogatory Nos. 1 and 2. 

2. All documents relating to any discussions or agreements between 
HbTR and BN/Santa Fe : slating to service to be provided by BN/Santa Fe pursuant to 
rights granted by the BN/SF Agreement. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Document Request No. 3 to ĥe extent it is overly broad and unduly 

burdensome. See Response to Intenogatory No. 1. 

4. Ail documents relating to ai;y discussions or agreements between 
PTRA and BN/Santa Fe relating to service to be provided by BN/Santa Fe pursuant to 
lights granted by the BN/SF Agreement. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Document Request No 4 to the extent it is overly broad and unduly 

burden.some. See Response to Intenogatory No. 1. 

5. If you answered Intenogctory No. 4 in the affirmative, all such 
Analyses. 

Response: Sec Response to Intenogatory No. 4. 



6. If you answered Intenogatory No. 6(1) in the affirmative, all 
documents comprising such train schedules for the lines specified in Intenogatory No. 5 
(and DociLnent " quest No. 1). 

Response: See Response to Intenogatory Nos. 5 & 6(a) and Document Request No. 

1. 

7. All documents relating lO any performance measurement identified in 
response to Interrogatory No. 6(b) fcr the lines specified in intenogatory No. 5 (and in 
Doeament Request No 1). 

Response: See Response to Interrogatory Nos. 5 & 6(b) and Document Request No. 

1. 

8. Track charts for each va.d specified in response to Interrogatory 
No. 8. 

Response: See Response to Intenogatory No. 8. 
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Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Earber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northern 
Railroad Company 

38Gu Continental Plaz,'> 
777 Main Street 
Ft. Worth. Texas 76102-5384 
(817) 333-7954 

Erika Z. juries 
Adrian L. Steel. Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer. Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Washington. D C. 20006 
(202) 463-2000 

and 

The Atchison. Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(708) 995-6887 

Attorneys for Burlington Northem Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

Februarv 20. 1996 
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CERFIFICATE OF SERVICE 

I hereby certify that copies of Responses Objections cf Burlington Northern 

Raiiroac Company and The Atchison, Topeka and Sarta Fe Railway Company to 

Consolidated Rail Corporation's First Set of Intenogatories and Second Set of Requests For 

the Production Oi Jocuments to BNSF Corporation (BN7SF-20) have been se.-ved this 20th 

day of February, 1996, by fax and by first-class nail, postage prepaid on all persons on the 

Restricted Service List in Finance Docket No. 32760 and by hand-delivery on counsel for 

Consolidated Rail Corporation. 

E. O'Brien 
Mayer, Brown & PF.tt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 
(202) 778-0607 
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BN7SF-:i 

BEFORE THE V/ -o 
SURFACE TRANSPORT.ATION BOARD , " .ĝ  

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. LUNION PACIFIC RAILRO.AD COMPANY 
AND N'USSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER ~ 

SOUTHERN PACIFIC PAIL CORPORATION, 
SOUTHERN PACIFIC TR/.NSPORTATION COMPANY, ST LOUIS 

SOUTHWESTERN RAILWAY COMP.ANY. S .̂ CSL CORP. .A: 'D THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMP.ANY 

RESPONSES AND OBJECTIONS OF BURL FNC TON NORTHI RN RAILROAD 
COMPANY AND THE ATCHISON. TOPEKA AND SANTA FE R/ ILWAY COMPANY 

TO WESTERN COAL TRAFFIC LE.AGUE'S FTRST SET OF INTERROGATORIES 
AND DOCUMENT PRODUCTION REQUESTS TO BN/SANTA FE 

Burlington Northem Railroad Company ("BN") and The Atchison, Topeka and Santa 

Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as 

follows to Westem Coal Traffic League's ("WCTL") "First Set of Intenogttories and 

Document Production Requests to BN/Santa Fe." These responses and objections are being 

served pursuani to the Discovery Guidelines Order entered by the Aaministrative Law 

Judge in this proceeding on December 5, 1995 ("Discovery Guidelines"). 
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Subject to the objections set forth below, BN/Santa Fe will produce non-privil ;ged 

documents responsive to WCTL's First Set of Intenogatories and Document Production 

Requests. If necessary. BN/Santa Fe is prepared to meet with counsel for WCTL tit a 

mutua'lv convenient time and place to discuss informally resolvino these objections. 

Consistent with prior practice, BN/Santa Fe has not secured verificat'ons for the 

intenogatorv' responses herein, but is willing to discuss with counsel fcr WCTL any 

particular response in this regard. 

GENERAL OBJECTIONS 

BN/Santa Fe objects to WCTL's First Set of Intenogatories and Document 

Production Requests on the following grounds: 

1. Privilege. BN/Santa Fe objects to WCTL's First Set of Intenogatories and 

Document Production Requests to the extent that they call for information or documents 

subject to the attomey work product doctrine, the attomey-client privilege or any other legal 

privilege. 

2. Relevance,Burden. BN/Santa Fe objects to WCTL's First Set of 

Intenogatories and Document Production Requests to the extent that they seek information 

or documents that are not directly relevant to this proceeding and to the extent that a 

response would impose an L'm;:'sonable burden on BN/Santa Fe. 

3. Settlement Negotiations. BN/Santa Fe objects to WCTL's First Set of 

Intenogatories and Document Production Requests to the extent that they seek information 

or uocuments prepared in connection with, or related to, the negotiations leading to the 



Agreement entered into on September 25, 1995, by BN/Santa Fe with Union Pacific and 

Southem Pacific, as supplemented on November 18, 1995. 

4. Scope. BN/Santa Fe objects to WCTL's First Set of Intenogatories and 

Document Production Requests to the extent that diey attempt to impose any obligation on 

BN/Santa Fe beyond those imposed by the General Rules of Practice of the Interstate 

Commerce Commission ("Commission"), 49 C.F.R. § lli4.2I-31, the Commission's 

scheduling orders in this proceeding, or the Administrative Law Judge assigned to this case. 

5. Definitions. BN/Santa Fe makes the following objections to WCTL's 

definitions: 

3. "Document" means the term "document" as that term is used in Fed. 
R. Civ. P. 34(a) in BN/Santa Fe's cuir°nt or prior possession, custody or control. 
"Document" as used herein also encompasses electronic mail and physical things such as 
computer disks in BN/Santa Fe's cunent or prior possession, custody or control. 

BN/Santa Fe objects to the definition of "Document" to the extent diat it is overly 

broad and unduly burdensome and calls for the production of materials and documents that 

are as readily, or more readily, available to WCTL as to BN/Santa Fe. 

9. "Relate to" or "Relating to" means making a statement about, 
discussing, describing, refening to, reflecting, explaining, analyzing, or in any other way 
pertaining, in whole or in pait, to a subject, 

BN/Santa Fe objects to the definition of "Relate to" or "Relating to" in that it 

requires subjective judgment to determine what is requested and, further, that it potentially 

c;?!ls for the production of documents that are -.of directly relevant to this proceeding. 

Notwithstanding this objection, BN/Santa Fe will, for the purposes of responding to 

WCTL's discover.' requests, constme "Relate to" or "Relating to" to mean "make reference 

to' or "mention". 
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RESPi NSES AND OBJECTIONS lO IN'^ERROG.ATORIES 

1. Assuming the proposed merger is consummated, state, by origin, destination 
and shipper: 

(a) the volume of coal traffic that B J/Santa Fe expects to gain aimually 
as a result of the Settlement Agreement and/or any other agreement(s) 
between BN/Santa Fe. Applicants, and any other rail canier(s); and 

(b) the volume of coal traffic that BN/'Santa Fe expects to be diverted to 
UP/SP as a result of the merger. 

Response: Subject to and without waiving the Generiil Objections stated above, 

BN/Santa Fe responds as follows. Assuming that Intenogatory No. 1 seeks information 

teyond that contained in BN/Santa Fe'.̂  Commenis on the Primarj' Application (BN/SF-I), 

filed Decemoer 29, 1995, and in workpapers in BN/Santa Fe's docimient depository, 

BN/Santa Fe objects to Interrogatory No. 1 to the extent that it would require BN/Santa Fe 

to speculate as to how. were the proposed consolidation of Union Pacific and Southem 

Pacific approved, it would imder̂ ake certain activities with respect to matters it has not 

studied and as lc which it hai: formulated no position. RN'/Santa Fe furtner objects to this 

Intenogatorv- to the extent that it would require BN/Santa Fe to perform a special study in 

order to respond to the Intenogatorv' a..d to the extent that it is thereby overly broad and 

burdensome. 

Subjeet to and without waiving the foregoing objections. BN/Santa Fe states that 

other than BN Santa Fe's Comments on the Primarv' .Application (BN/SF-1), filed 

December 29. 1995. and in particular the Verified Statements of Neal D. Owen and Larry 

M. Lawrence, and in r4r. Owen's related workpapers numbered BN/SF-02^00 — 03238 and 

in Mr. Lawrence's related workpapers numbered BN/SF-00050 ~ 01065 in BN/Santa Fe's 



document depository, it has no other actual figures or concrete estimates as to the volume 

of coal traffic that BN/Santa Fe expects to gain annually after consummation of the 

proposed merger or the volume of coal traffic BN/Santa Fe expects to be diverted to UP/SP 

as a result of the merger. 

2. Identify the origin(s) for coal shipm.ents in Utah and Colorado to which 
BN/Santa Fe will gain access as a result c*' the Settlement .Agreement and any other 
agreements among BN/ Santa Fe, Applicants, and any other rail carrier(s). For purposes of 
this Interrogatory, "access" means die ability to scixe directly with BN/Santa Fe's power 
and crews and/or the ability to sen.'e via reciprocal ;,witch or interchange vith a rail carrier 
other than UP or SP that directly serves an origin. 

Response: Subject to and without waiving the General Objections stated above. 

BN/Santa Fe objects to Intenogatory No. 2 to the extent that it is overly broad and vague 

and calls for speculation. BN'Santa Fe further objects to this Intenogatory to the extent 

that it would require BN/Santa Fe to speculate as to the legal meaning of a document that is 

readily available to WCTL and that speaks for itself. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, 

assuming that BN/Santa Fe's Settlement .Agreement and the .Applicants' agreement with 

I'tah Rai'way Company are approved as cunently structured, the following origins in L'iah 

for coal s lipments may be opened for access: 

• Andalex Resources. Inc. 
• Cyprus .Ama.x (both the cunent mine and a new mine origin that is under 

development) 
• Genwal Coal 
• Rail-truck loadout at CV Spur in Helper/Price. Utah area nm by Savage Tmcking 
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3. With respect to the agreement beivveen Applicants and IC described in the 
UP press release attached hereto as Appendix 1: 

(a) Identify any communications between BN/Szmta Fe and Applicants 
with respect to the matters described in the first paragraph at the top 
of the second page of such press release; 

(b) Describe any adverse impact that would result to BN/Santa Fe 
operations and/or service in •he Central Corridor tmder the Settlement 
Agreement if the Board imposes a condition to any grant of i erger 
authority that Applicants must sell to a rail canier other than 
BN/Santa Fe the SP line(s) between Salt Lake City/Trovo, UT and 
Kansas City, MO/KS via Denver and Pueblo, CO, including associated 
lines necessary to enable such other rai! carrier to serve coal mines in 
Colorado and Utah presently served by SP, and assuming Applicants 
decide to go ahead with the merger. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden and scope objections. BN/Santa Fe objects to interrogatory No. 3 to 

the extent that it is overly broad and vague and to the extent that it uses ambiguous tenns 

such as "adverse impact." BN/Santa Fe further objects to Intenogatory No. 3 to the e.Ktent 

it calls for the production of information or documents .subject to a confidentiality provision 

and to the extent that it calls for speculation. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states a" 

follows: 

(a) See Transcript ofthe Deposition of Carl R. Ice, February 14. 1996, at pages 

197-98. 

(b) BN/Santa Fe is unable to speculate about the potential effects of a 

hypothetical order by the Surface Transportation Board as described in this 

Intenogatory. BN/Santa Fe does not know whether the services and 

operations proposed to be undertaken by BN/Sania Fe pursuant to the 



Settlement Agreement would be practical or efficient if other rights are 

granted to ptermit additional caniers to serve locations covered by the 

Settlement Agreement. 

4. Are there any instances where Santa Fe submitted a bid or rate proposal for 
the movement of coal to a customer within one year prior to the date of exercise of lhe 
common control authority granted by the Interstate Commerce Commission in its decision 
se ed August ^3, 1995 in Finance Docket No. 32549, and W/Santa Fe submitted a iiigher 
bid or rate proposal for the same movement (cr a coal movement of comparable tonnage 
involving the .same origin mining area and destuiation and the same time frame) subsequent 
to the date of exercise of such common control authority? 

Response: Subject to and without waiving the General Objections stated above, in 

particular the relevance, burden and scope objections, BN/Santa Fe objects to Intenogatory 

No. 4 to the extent that it is vague, overly broad and would require an imreasonably 

burdensome search of BN/Santa Fe's files. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that it 

has not identified any instances where Santa Fe submitted a bid or rate proposal for the 

movement of coal to a customer within one year prior to the date of exercise of the 

common control authority granted by the Interstate Commerce Commission in its decision 

served August 23. 1995 in Finance Docket No. 32549. and BN/Santa Fe submitted a higher 

bid or rate proposal for the same movement (or a coal movement of comparable i->nnage 

involving the same origin mining area and destination and the same time frame) subsequent 

to the date of e <ercise of such common control authority. 

5. If the answer to Intenogatory No. 4 is affirmative, identify with respect to 
each such instance: 

(a) The origin mining area involved; 
(b) The destination state; 
(c) The amouiu of the increase expressed as a percentage, and 
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(d) Whether BN provided bids or rate proposals for the movement of coal 
to the same customer(s) during the same time frames from (i) the 
same mining areas, or (ii) other origin mining areas. 

Response: Subject to and without waiving L'le General Objections stated above, in 

particular the relevance, burden and scope objections, BN/Santa Fe objects to Intenogatory 

No. 5 to the extent that it is vague, overly broad and would require an unreasonably 

burdensome .serirch of BN/Santa Fe's files. 

Subject to and without waiving the foregoing objections, see Response to 

Intenogatory No. 4. 

6. Has BN/Santa Fe (or any of its affiliates) entered into a "separate haulage 
agreement" with SP pursuant to Section 5(f) of the Agreement entered into on April 13. 
1995 between BN/Santa Fe and SP ar;d filed with the Interstate Commerce Commission in 
Finance Docket No. 32549 implementing the haulage services SP agreed to provide to 
Santa Fe "between Caldwell, T .xas and the Elmendorf Facility at San Antonio" as set forth 
in Section 6(ay of the April 13, 1995 Agreement? 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe objects to Intenogatory No. 6 to the extent that it is neither relevant nor 

reasonably calculated to lead to die discovery of admissi'ele evidence. 

Subject to and without waiving the foregoing objections. BN/Santa Fe states that it 

has entered into a haulage agreement as described in this Intenogatory with SP dated 

August 1. 1995. 

7. If tĥ .- answer to Intenogatory No. 6 is negative, when, if ever, does BN/Saita 
Fe (or any of its affiliates) plan to enter into the "separate. . . haulage agreement" identified 
in Intenogatory No. 6"' 

Response: Subject to and without waiving the General Objections stated above. 

BN'/Santa Fe objects to Intenogatory No. 7 to the extent that it is nv̂ ither relevant nor 
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reasonably calculated to lead to the discovery of admissible evidence. BN/Santa Fe further 

objects to Intenogatory No. 7 on the grounds that it calls for speculation. 

Subject to and without waiving the foregoing objections, see Response to 

Intenogatory No. 6. 

RESPONSES AND OBJECTIONS TO DOCUMENT PRODUCTION REOUESTS 

1. Produce all documents relating to communications identified in response to 
Intenogatory No. 3(a). 

Respt>i;se: See Response to Intenogatory No. 3(a). 

2. If the answer to Intenogatory No. 6 is affirmative, produce a copy ^f the 
agreement described therein. 

Response: See Response to Intenogatory No. 6. 

3. Produce the Agreement dated April 13, 1995 between BN/Santa Fe and SP 
conceming thc proposed merger of BN and Santa Fe that was approved by the Interstate 
Commerce Commission in Finance Docket No. 32549. 

Response: Subject to and without waiving the General Objections stated above. 

BN/Santa Fe objects to Document Request No. 3 on the ground that it is not relevant to this 

proceeding and not reasonably calculated to lead to the discovery of adn issible evidence. 

Subject to and without waiving the foregoing objections. BN/Santa Fe wil' produce 

the Agreement dated April 13, 1995 between BN/Santa Fe and SP in accordance with the 

Discovery Guidelines. 



Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northem 
Railroad Company 

38U0 Continental Plaza 
777 Main Street 
Ft. Worth. Texas 76102-5384 
(817) 333-7954 

CO 

Erika Z. Ĵ mes 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Piatt 
2000 Pennsylvania .Avenue, N.V/. 
Washington, D.C. 20006 
(202) 463-2000 

and 

The /.tchiison, Topeka and Santa Fe 
Rai'way Company 
1700 East Golf Road 
Schaumburg, Illincis 60173 
(708) 995-6887 

Attomeys for Burlington Northem Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

February 20, 1996 
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CFRTTFICATE OF SERVICE 

I hereby certify that copies of Responses and Objections of Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway Company to \\'estem 

Coal Traffic League's First Set of Intenogatories and Documen. Production Requests to 

BN/Sama Fe (BN/SF-21) have been served this 20tli day of Febmary, 1996, by fax and by 

first-class mail, postage prepaid on all persons on the Restricted Service List in Fi;iance 

Docket No. 32760 and by hand-de'ivery on counsel for Westem Coal Traffic League. 

Kekex^. O'Brien 
Mayer. Brown & Plat! 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D C. 20006 
(202) 778-0607 
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Finance Docket No. 32760 

AND MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTrtfiRi,' PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRAI'DE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO TEX MEX'S 
SECOND SET OF INTERROGATORIES ANC 

REQUESTS FOR PRODUCTION OF DOCUMENTS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
O'-.e Market Plaza 
San Francisco, C a l i f c n i a 94105 
(415) 541-:DOO 

PAUL A. CUNNINGRAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 

S t r e e t , N.W. 
20036 

1300 N i n e t e e n t h 
Washi.igton, D.C 
(202^ 973-7601 

j^t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Soi'thern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio .jraride 
Western R a i l r o a d Company 

C;\RL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
1610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodgi .<^treet 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, E.C. 20044-7566 
(202) 662-53£3 

•Attorneys fo-^ Union P a c i t l r 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r oad Companv 

February 20, 19 96 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CGPPOR?iTION, UNION PACIFIC RAILROAD ̂ QMPANY>• 
AND MISSOLTRI PACIFIC RAILROAD COMPANY ' 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMP.ANY 

A'SPLICA.NTS' RESPONSES TO TEX MEX'S 
SECOND SET OF INTERROGATORIES AND 

REOUESTS FOR PRODUCTION OF DOCUMENTS 

UPC, UPRR, MPRR, SPR, SPT, SSW, S?CSL and DRGW, 

c o l l e c t i v e l y , "Applicants," hereby respond to Texas Mexican 

Railway Company's Second Inter r o g a t o r i e s co Applicants and 

Second Document Requests to Applicants.^^ 

GENERAL RESPONSES 

The f o l l o w i n g general responses are nade w i t h 

respect to a l l of the i n t e r r o g a t o r i e s . 

1. Applicants have conducted a reasonable search 

f o r documents responsive to the i n t e r r o g a t o r i e s and document 

requests. Except as objections are noted herein,-'^ a l l 

i In these lerponses, Applicants use acronyms as th^.y have 
defined them m the a p p l i c a t i o n . Hov/ever, subject to General 
Objection No. 10 below, f o r purposes of i n t e r p r e t i n g the 
requests, Applicants w i l l attempt to observe Tex Mex's 
d e f i n i t i o n s where they d i f f e r from Applicants' ( f o r example, 
Tex Mex'G d e f i n i t i o n s of "UP" and "SP," unlike Applicants', 
include UPC and SPR, res p e c t i v e l y ) . 

Thus, any response that states that responsive cocuments 
are being produced i s subject to the General Objections, so 

(continued...) 
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respon.-ive docum.ents have been or s h o r t l y w i l l be made^v . 

ava i l a b l e f o r inspection and copying i n Applicants' doctinrenETljJjy^ 

depository, which i s xseated at the o f f i c e s of Covington & 

Bu r l i n g i n Washington, D.C. Applicants w i l l be pleased t o 

assi t i t Tex Mex t o locate p a r t i c u l a r responsive documents to 

the extent t h a t the index to the depository does not s u f f i c e 

f o r t h i s purpose. Copies of documents w i l l be supplied upon 

payment of d u p l i c a t i n g costs (including, i n the case of 

computer tapes, cosLs f o r programming, tapes and processing 

tim e ) . 

2. Production of documents or information does not 

necessarily imply that they are relevant to t h i s proceeding, 

and i s not to be construea as waiving any objection stated 

herein. 

3. Certain of the documents to be produced contain 

s e n s i t i v e shipper-specific and other c o n f i d e n t i a l information. 

Applicancs are producing these documents subject to the 

p r o t e c t i v e order t h a t has been entered i n t h i s proceeding. 

4. I n l i n e with past pract.ice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the 

answers t o i n t e r r o g a t o r i e s herein. Applicancs are prepared to 

- ' ( . . . continued) 
t h a t , f o r example, any documents subject to a t t o r n e y - c l i e n t 
p r i v i l e g e (General Objection No. 1) or the work product 
doctrine (General Objection No. 2) are not being produced. 
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discuss the matter w i t h Tex Mex i f t h i s i s of concern w i t h 

respect to any p a r t i c u l a r answer. 

GENERAL OBJECTIONS 

The f o l l o w i n g objections ai 2 made w i t h respect to 

a l l of the i n t e r r o g a t o r i e s and document requests. Any 

ad d i t i o n a l s p e c i f i c objections are statea at the beginning of 

the response to each in t e r r o g a t o r y or document request. 

1. Applicants object to production of, and are not 

producing, documencs or information subject to the attorney-

c l i e n t p r i v i l e g e . 

2. Applicants object to production of, and are not 

producing, documents or information subject to the v/ork 

product doctrine. 

3. Applicants object to production of, and are not 

producing, documents prepared i n connection with, or 

information r e l a t i n g to, possible settlement cf t h i s or any 

other proceeding. 

4. Applicants object to production of public 

documents that are r e a d i l y available, i n c l u d i n g but not 

l i m i t e d to documents on public f i l e at the Board or the 

Securiti<=s and 'exchange Commission u-r c l i p p i n g s "irom 

newspapers . uner public media. 

5. Applicants object to the production of, and are 

not producing, ara:?t v e r i f i e d statements and documents r e l a t e d 

thereto. In p r i o r r a i l r o a d consolidation proceedings, such 
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documents have been treated by a l l p a r t i e s as protected from 

production. 

6. Applicants object to providing information or 

documents th a t are as r e a d i l y obtainable by Tex Mex from i t s 

own f i l e s . 

7. Applicants object tc the extent that the 

i n t e r r o g a t o r i e s and document requests seek highly c o n f i d e n t i a l 

or s e n s i t i v e commercial information (including i n t e r a l i a , 

contracts containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g 

disclosure of t h e i r ter.ns) that i f ' of i n s u f f i c i e n t relevance 

to warrant production even under a pro t e c t i v e order. 

8. Applicants object to the i n t e r r o g a t o r i e s and 

document requests to the extent thac t ley c a l l f o r the 

preparation of special studies not already i n existence. 

9. Applicants object to the i n t e r r o g a t o r i e s and 

document requests as overbroad and unduly burdensome to the 

extent that they seek information or documents f o r periods 

p r i o r t o January 1, 1993. 

10. Applicants incorporate by reference t h e i r p r i o r 

objections t c tha d e f i n i t i o n s and i n s t r u c t i o r i s set f o r t h i n 

Tex Mex's f i r s t sets of in t e r r o g a t o r i e s and document requests. 

11. .'.pplicants object to I n s t r u c t i o n s 1, 4 and 5 i n 

Tex Mex's second set of document requests as unduly burdensome 

and f u r t h e r object t c the extent that t'lose i n s t r u c t i o n s seek 
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to impose requirements that exceed those s p e c i f i e d i n the 

applicable discovery rules and guidelines. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Inte r r o g a t o r y No. 1 

"Has UP, SP or both engaged i n negotiation w i t h BNSF 
concerning the l e v e l of reci p r o c a l switching charges to be to 
be charged a f t e r the proposed merger (a) by BNSF f o r 
rec i p r o c a l switching performed by BNSF f o r the Combined System 
or (b) by the Combined System f o r reciprocal switching 
performed f o r BNSF?" 

Response 

No. 

Interroqa t o r v No. 2 

" I f the answer t o interrogatory No. 1 i s yes, 
describe the negotiations and any r e s u l t i n g agreemencs." 

Response 

Not applicable. 

I n t e r r o q a t o r v No. 3 

"Has UP, SP or both engaged i n negotiation w i t h BNSF 
concerning the l e v e l cf compensation to be paid by BNSF f c r 
haulage services between Houston, Corpus C h r i s t i and 
Brownsville, TX by the Combined System a f t e r the merger under 
Section 4 ( f ) of the BNSF Agreement or about any other terms 
r e l a t e d to such haulage services?" 

Response 

No. 

Inte r r o g a t o r y No. 4 

" I f tha answer t c Interrogatory 3 i s yois, describe 
the negotiations and any r e s u l t i n g agreem.ent." 

Response 

Not applicable. 
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Int e r r o g a t o r y No. 5 

"Describe the consideration given by Richard B. 
Peterson i n developing the adjusted t r a f f i c base described i n 
his v e r i f i e d statement at pages 261-266 of Volume 2 of the 
App l i c a t i o n to the compensation to be paid by BNSF to SP f o r 
the trackage r i g h t s anJ/or haulage r i g h t s under the BNSF-SP 
Agreement, and the q u a n t i t a t i v e e f f e c t of such compensation, 
i f any, on the adjusted t r a f f i c b^se developed by Mr. 
Peterson." 

Response 

Mr. Peterson assumed that BN/Santa Fe would be f u l l y 

compet i t i v e . 

I n t e r r o g a t o r y No. 6 

"Applicants' corrected answer to Tex Mex's F i r s t 
I n t e r r o g a t o r y No. 18 (corrected by l e t t e r of counsel dated 
January 23, 1996) states: 'In the stage of the T r a f f i c Study 
tha t evaluated the e f f e c t of the settlement w i t h BN/Santa Fe, 
25% of the t r a f f i c accessible to BN/Santa Fe that had been 
l e f t on an SP-Tex Mex routing or moving on a UP/SP rou t i n g was 
div e r t e d to a BN-Tex Mex routing.' Does ' t r a f f i c accessible 
to B̂ TSF' only mean t r a f f i c accessible to BNSF at the o r i g i n or 
does i t -include t r a f f i c not accessible to BNSF at o r i g i n but 
capable of being interchanged with BNSF at some point on the 
route?" 

Response 

" T r a f f i c accessible to BN/Santa Fe" means t r a f f i c 

not s o l e l y served by UP and/or SP at the otHer end. 

Inter r o g a t o r y No. 7 

"In his v e r i f i e d statement at page 220 of Volume 2, 
Mr. Peterson states that 'SP does not have access t o UP-
switched Wichita i n d u s t r i e s . ' ICC Decision No. 38 i n Finance 
Docket No. 32549, served August 23, 1995, on page 121, 
Appendix B , states that 'SP w i l l receive the r i g h t t o operate 
over Santa Fe l i n e s between Kansas City and Forth Worth . . . 
and between Hutchinson and Winfield Junction, KS (via Wichita, 
KS.) These w i l l be overhead r ^ o h t i except f o r s p e c i f i e d 
access t o : . . . ind u s t r i e s served e i t h e r d i r e c t l y or by 
rec i p r o c a l s w i t c h i j by BN or Santa Fe at Wichita. . . .' 
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(a) I d e n t i f y these industries i n Wichita served by 
both UP and ei t h e r BN or Santa Fe. 

(b) I d e n t i f y those industries i d e n t i f i e d i n 
response to interrogatory 6(a) to which SF does 
r-^t have access. 

(c) Explain why SP does not have access to the 
i n d u s t r i e s i d e n t i f i e d i n response tc 
i n t e r r o g a t o r y 6(b)." 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t incluaes 

requests f o r information that i s neither relevant nor 

reasonably calculated to lead to ths discovery of admissible 

evidence. Without waiving t h i s objection, and subject to the 

General Objections stated above, Applicants respond as 

f o l l o w s : 

(a) To i d e n t i f y a l l industries would require a 

burdensome special study. Most industries at Wichita are open 

to UP and BN/Santa Fe. UP switching t a r i f f s have been placed 

i n Applicants' document depository. 

(b) Those industries swi*-ched by UP to which 

BN/Santa Fe has access by reciprocal switching, w i t h the 

exception of i n d u s t r i e s on the Wichita Terminal Railroad. 

(c) Because UP provides switching at Wicnita only 

.'or BN and Santa Fe. 

Inuerrogatory No. 8 

"Mr. Peterson, i n developing the adjusted t r a f f i c 
base, states i n h i s verii . i e d statement at page 266 of Volume 
2, that 'the new r.arketing opportunities that BN/Santa Fe 
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would r e a l i z e by gaining access to Eagle Pass were estimated 
[ i n part] by d i v e r t i n g to BN/Santa Fe's new Eagle Pass routes 
. . . 20% of the t r a f f i c that moved v i a UP d i r e c t or SP-Tex 
Mex between competitive points and Laredo.' By 'competitive 
points', does Mr. Peterson mean points accessible, d i r e c t l y or 
by re c i p r o c a l switch, to BNSF and e i t h e r UP or SP or both? I f 
not, explain what he means by 'competitive p o i n t s . ' " 

Response 

Diversion rules f o r Mexican t r a f f i c are f u l l y set 

f o r t h i n tht; enclosure to Applicants' l e t t e r to Tex Mex dated 

February 5, 1996. Mr. Peterson was avai l a b l e to explain these 

rules f u r t h e r at his deposition. 

Interrogatory No. 9 

"With reference to the 20% uf the t r a f f i c r e f e r r e d 
to by Mr. Peterson at page 266, was the 20% diversion f a c t o r 
applied to carload t r a f f i c : 

(a) between points i n the Southeast served s o l e l y 
by CSX and Laredo? 

(b) between points i n the Northeast served by 
Conrail and Laredo? 

(c) between competitive points i n Southern 
C a l i f o r n i a and Laredo? 

(d) betweeri Houston and Laredo? 

(e) between competitive points i n Nebraska and 
Laredo on t r a f f i c previously routed BN-SP-Tex 
Mex? 

(f) ccmpetitive points i n Nebraska and Laredo on 
t r a f f i c previously routed AT3F-SP-Tex Mex?" 

Response 

See Response to Interrogatory No. 8. 
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l i i t e r r o g a t o r v No. 10 

are no, 
applied 

Response 

" I f the answer t o any of questions 9(a^ through 9 ( f ) 
what was the diversion factor that Mr. Peterson 
to the t r a f f i c described i n those questions?" 

See Response to Interrogatory No. 8. 

Inte r r o g a t o r y No. 11 

"In considerini.i the e f f e c t of the proposed UP/SP 
merger on the adjusted t r a f f i c base before considering the 
e f f e c t of the BNSF Agreement, what diversion percentages d i d 
Mr. Peterson apply to t r a f f i c moving between Laredo v i a Tex 
Mex ana each of the other points referred to i n questions 9(a) 
through 9 ( f ) ? " 

Response 

See Response to Interrogatory No 8. 

Inte r r o g a t o r y No. 12 

"In considering the ef f e c t of the BNSF Agreement on 
t r a f f i c a f t e r the proposed merger, what diversion percentages 
did Mr. -Peterson apply to t r a f f i c moving between Laredo v i a 
Tex Mex and each of the other points r e f e r r e d to i n questions 
9(a) th^-ough 9 ( f ) ? " 

Response 

See Response to Interrogatory No. 8, 

Inte r r o g a t o r y No. 13 

"For carload t r a f f i c from Houston to Laredo i n 1994 
that was routed SP-Tex Mex, describe the routings ( i n c l u d i n g 
c a r r i e r s involved) over which, and the Mexican Gateways 
through which, Mr. Peterson's t r a f f i c study an t i c i p a t e s that 
t r a f f i c w i l l move a f t e r the merger and the percentage of that 
t r a f f i c expected t o move v i a each ro u t i n g and gateway." 

R'^spcnse 

See Response to Interrogatory No. B 
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Int e r r o g a t o r y No. 14 

"On page 300 of his v e r i f i e d statement, Mr. Peterson 
states t h a t 'to derive net revenue impacts, costs were 
estimated by Richard F. Kauders, UP's Manager-Economic 
Research.' 

(a) Was Mr. Kauders' approach based on URCS? 

(b) Describe the procedure used by Mr. Kauders to 
estimate these costs. 

(c) J i d Mr. Kauders develop combined costs f o r 
UP/SP or d i d he develop and apply a d i f f e r e n t 
set of costs depending on whether the l i n e 
involved was a UP l i n e or a S? l i n e . 

(d) I f Mr. Kauders develop;d combined costs f o r 
UP/SP, d i d be use costs based on the costs and 
operating e f f i c i e n c i e s of UP before i t s merger 
w i t h CNW or of UP ^.fter i t s merger w i t h CNW but 
before i t s proposea merger w i t n SP or of UP/SP 
a f t e r t h e i r proposed merger? I f he der ived 
costs on some other basis, describe that basis. 

(e) Were the costs estimated by Mr. Kauders 
generally higher or lower or equal t o the costs 
f o r UP p r i o r to the proposed merger w i t h SP? 

(f) Were the costc used by Mr. Kauders to develop 
the net revenue efjtimates: a) variab l e costs; 
b) f u l l y a llocated costs; or c) some other type 
of cost?" 

Response 

(a) Generally yes. The exceptions are described i n 

subpart (b) below. 

(b) Mr. Kauders calculated the URCS costs, which 

diffv^red frcm the ICC version f o r tne UP and SP i n the 

fo l l o w i n g ways: ( i ) 1994 UP, CNW and SP data were combined; 

c~i'.\ ( i i ) i n moFt applications, labor --ind associated fr i n g e s 

were removed from u n i t costs i n order to ensure consistency 
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wi t h the separate c a l c u l a t i o n of labor impact costs and 

savings. I n add i t i o n , URCS un i t costs were not used f o r auto, 

intermodal and double stack car costs. instead, t y p i c a l car 

h i r e rates were substit u t e d f o r URCS values. Diesel f u e l cost 

was based on UP, CNW and SP R-l data because the MultiModal 

Model computed changes i n f u e l consumption on the basis of 

gallons and L'RCS u n i t cost f o r f u e l i s not based on gallons. 

A t y p i c a l locomotive lease rate was subs t i t u t e d f o r URCS 

Locomotive Unit Mile depreciation and lease u n i t costs. 

(c) Combined UP/CNW/SP URCS costs were used f o r a l l 

changes associated w i t h the t r a f f i c d iversion study. 

(d) The combined URCS used was provided by K l i c k , 

Kent & Al l e n . Operating e f f i c i e n c i e s associated w i t h the 

UP/CNW merger were not r e f l e c t e d i n the URCS u n i t costs; those 

b e n e f i t s , however, were r e f l e c t e d i n the base-year pro forma 

f i n a n c i a l statements. 

(e) No study has been made of the combined URCS 

u n i t costs compared to the URCS u n i t costs of UP or SP. 

(f) Generally, variable costs were developed as 

described i n response to subpart (b) above. 

In t e r r o g a t o r y No. 15 

" I d e n t i f y the shippers i n Texarkana that o r i g i n a t e d 
the 2.464 carloads that Mr. Peterson i d e n t i f i e s as competitive 
on page 225 of his v e r i f i e d statement." 



- 12 

Response 

The 2,4 64 ."rigure includes, as well as UP and SP 

shippers, an estimate of competitii/e t r a f f i c based on 1994 

Waybill Sample data. The Waybill Sample data does not include 

shipper i d e n t i t y , and therefore only UP and SP shippers can be 

i d e n t i f i e d . For information r^^lated to UP and SP shippers, 

see Documents Nos. HCOl-006861, 919 and 920. 

Interrogatory No. 16 

•'For each shipper i d e n t i f i e d i n response to 
in t e r r o g a t o r y 15, state how many of the 2,464 carloads that 
shipper o r i g i n a t e d . " 

Response 

See Response to Interrogatory .No. 15. 

Interrogatory No. 17 

" I d e n t i f y the shippers i n Shreveport that o r i g i n a t e d 
the 10,6-11 carloads that Mr. Peterson i d e n t i f i e s as 
competitive on page 226 of his v e r i f i e d statement." 

Response 

Only UP and SP shippers can be i d e n t i f i e d , because 

the volume of compet.'tive t r a f f i c i n c l u i e s an estimate of 

competitive t r a f f i c based on 1994 Waybill Sample data that 

excludes shipper i d e n t i t y . Fcr information r e l a t e d to UP and 

SP shippers, see Documents Nos. HCOl-006562 and 6921. 

Interrogatory No. 18 

"For each shipper i d e n t i f i e d i n response to 
in t e r r o g a t o r y 17, state how many of the 10,611 carloads that 
•:.!hipper o r i g i n a t e d . " 
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Response 

See Response to Interrogatory No. 17. 

I n t e r r o g a t o r y No. 19 

" I d e n t i f y the sh.'ppers i n Houston that o r i g i n a t e d 
the 97,739 carloads that M». Peterson i d e n t i f i e s as 
competitive on page 204 of his v e r i f i e d statement." 

Response 

Only UP and SP shippers can be i d e n t i f i e d , because 

the volume of competitive t r a f f i c includes an estimate of 

competitive t r a f f i c besed on 1994 Waybill Sample data that 

excludes shipper i d e n t i t y . For information r e l a t e d to UP and 

SP shippers, see Documents Nos. hCOl-006850 t o 59 and 6913 to 

, 6919. 

Interrogatory No. 20 

"For each shipper i d e n t i f i e d i n response to 
i n t e r r o g a t o r y 19, state how many o i the 97,73 9 carloads that 
shipper o r i g i n a t e d . " 

Response 

See Response to Interrogatory No. 19. 

Interrogatory No. 21 

" I s Robst'-'v.-n, Texas considered a 3-to-2 point as 
that term i s used by Mr. Peterson i n his v e r i f i e d statement? 
Why or why not?" 

Response 

To. I t i s served only by Tex Mex and UP. 

Int e r r o g a t o r y No. 22 

"I s Beaumont, Texas considered a 3-to-2 point as 
that term i s used by Mr. Peterson i n his v e r i f i e d statement? 
Why or why not?" 
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Response 

No. I t i s served by UP, SP, KCS and BN/Santa Fe. 

Interrogatory No. 23 

" I d e n t i f y any o r i g i n - d e s t i n a t i o n commodity flow p a i r 
f o r which competition w i l l be reduced i f the merger, as 
conditioned w i t h the BNSF Settlement Agreement, i s approved as 
described i n the a p p l i c a t i o n . " 

Response 

None. 

Interrogatory No. 24 

"According to the operating plcn submitted by the 
Applicants i n the Volume 3 of the Ap p l i c a t i o n (UP/SP-24), how 
many BNSF t r a i n s are expected to operate i n each direccion 
over the l i n e s s p e c i f i e d i n Appendix A?" 

Response 

The Operating Plan was developed on the assumption 

that BN/Santa Fe would operace i t s own t r a i n s over the UP/SP 

li n e s on which BN/Santa Fe negotiated t;rarkage r i g h t s , but no 

sp e c i f i c number of t r a i n s was assumed. Separately, the 

Applicants performed a study to estimate tiie number of 

BN/Santa Fe t r a i n s on each l i n e segment i n order to comply 

with envj.ronmental requirements. The r e s u l t s are r e f l e c t e d i n 

Document No. C02-302691. 

Interrogatory No. 25 

"Does the operating scenario discusser: i n Messrs. 
King and Ongerth'"^ v e r i f i e d statement at pages 41-53 of Volume 
3, assum.e any ur^'in meets between UP/SP t r a i n s and BNSF t r a i n s 
cn the trackage r i g h t s granted to BNSF pursuant to the BNSF 
.'•̂ greement over any of thr l i n e s specif-'ed i n Appendix A?" 
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Response 

Yes. 

I n t e r r o g a t o r y No. 26 

" I f the answer to Int e r r o g a t o r i e s 25 i s yes, then 
f o r each of the l i n e s described on those pages (not i n c l u d i n g 
' P a c i f i c Northwest-Denver-South Central Services' described on 
paqe 53} : 

(a) state how many t r a i n meets; 

(b) explain how .^lessrs. King and Ongerth took t h i s 
i n t o consideration i n determining the number of 
t r a i n s the Applicants would run on each of 
those l i n e s ; and 

(c) explain how Messrs. King and Ongerth took t h i s 
i n t 5 consideration i n determining the t r a n s i t 
L_ as f o r each ot thc t r a i n s Applicants would 
r t n on each of those l i n e s . " 

Response 

(a) This number was not determined. An estimate 
would be derived by considering the post-merger t r a i n 
schedules f o r each l i n e segment -.'ontained i n Applicants' 
document depository. 

(b) - (c) I n view of the response to subpart (a) 
above, no response i s possible. Mr. King addressed i n his 
deposition how BN/Santa Fe t r a i n operations were considered i n 
developing the Operating Plan and t r a i n schedules. 

Document Request No. 1 

"Produce e^/ery document i d e n t i f i e d by Applicants i n 
response to Interrogatory Nos. 1-26 of the Texas Mexican 
Railway Company's Second Inter r o g a t o r i e s to Applicants (TM-
9) . " 

Response 

See Responses to Interrogatory Nos. 1-26. 

Document Request ho. 2 

"Produce th? CTC a c t i v i t y logs and, f o r any l i n e f o r 
which CTC logs are not available. Digicom DTC a c t i v i t y logs 
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showing a l l t r a i n movetucnts, i.icluding _witch movements, over 
the l i n e s l i s t e d on Appendix 1 to these Second Request For 
Documents i n the months of March, July and October 1994." 

Re-qponse 

Applicants object to t h i s document request as unduly 

burdensome, and overbroad i n that i t includes requests f o r 

information t h a t i s neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence. 

Document Request No. 3 

"Produce a l l records i d e n t i f y i n g the t r a i n s that 
operated over the l i n e s l i s t e d on Appendix 1 i n the months of 
March, July and October 1994." 

Response 

Applicants object to t h i s document request as unduly 

burdensome, and overbroad i n that i t includes requests f o r 

information that i s neither relevant nor reasonably calculated 

to le?id to the discovery of admissible evidence. 

Document Request No. 4 

"Produce a l l ^ecords showing the on-duty and o f f -
duty hours i n the months of March, July and Octooer 1994 of 
a l l t r a i n crew members assigned to t r a i n s operated over the 
l i n e s l i s t e d i n Appendix 1 i n those months " 

Response 

Applicants object to t h i s document request as unduly 

burdensome, and overbroad i n that i t includes requests f o r 

information that i s neither relevant nor reasonably calculated 

to lead tc the discovery of admissible evidence. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C 
AND MISSOLTII PACIFIC RAILROAD COMPAIJY 

-- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
JOMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO WISCONSIN TOWER'S AND 
WISCONSIN PUBLIC SERVICE'S FIRST SET OF 

INTERROGATORIES AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW, 

c o l l e c t i v e l y , "Applicants," herebv respond to Wisconsin 

Power's and Wisconsin PuLlic Service's F i r s t Set of I n t e r ­

rogatories and Requests f o r Production of Documents.-^ 

GENERAL RESPONSES 

The f o l l o w i n g general responses are made wi t h 

respect to a l l of the in t e r r o g a t o r i e s and aocument requests. 

1. Applicants have conducted a reasonable search 

f o r documents responsive to the i n t e r r o g a t o r i e s and document 

requests. Except as objections are noted herein,-'' a l l 

- In these responses, Applicants use acronvms as they have 
qefined them i n the app l i c a t i o n However, f o r purposes of 
i n t e r p r e t i n g the requests, Applicants w i l l attempt to observe 
Wisconsin Power and Wisconsin Public Service's d e f i n i t i o n s 
where they d i f f e r from Applicants' ( f o r example, Wisconsin 
Power and wifjconsin Public Service's d e f i n i t i o n s of "UP" and 
"SP," unlike Applicants', include UPC and SPR, r e s p e c t i v e l y ) . 

-'' Thus, any response that states that responsive documents 
are being produced i s subject to the General Objections, so 

(continued...) 
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responsive docunents have been or s h o r t l y w i l l be made 

ava i l a b l e f o r inspection and copying m Applicants' document 

depository, which i s located at the o f f i c e s of Covington & 

Burling i n Washington, D.C. Applicants w i l l be pleased to 

assist Wisconsin Power and Wisconsin Public Service t o locate 

p a r t i c u l a r responsive documents to the exuent t'.iat the index 

to the depository does not s u f f i c e f o r chis purpose. Copies 

of documents w i l l be supplied upon payment of d u p l i c a t i n g 

costs (including, i n the case of computer tapes, costs f o r 

programming, tapes and processing time). 

2. Production of documents or information does noz 

necessarily imply that they are relevant to t h i s proceeding, 

and i s not to be construed as waiving any objection stated 

herein. 

3. Certain of the documents to be produced contain 

sensitive shipper-specific and other c o n f i d e n t i a l information. 

Applicants are producing these documents subject to the 

pro t e c t i v e order that has been entered i n t h i s proceeding. 

4. In l i n e with past practice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the 

answers to i n t e r r o g a t o r i e s herein. Applicants are prepared to 

discuss the matter wi t h Wisconsin Power and Wisconsin Public 

- ' ' ( . . . continued) 
t h a t , f o r example, any documents subject to a t t o r n e y - c l i e n t 
p r i v i l e g e (General Objection No. 1) or the work product 
doctrine (General Objection No. 2) are not being produced. 



Service i f t h i s i s of concern w i t h respect to any p a r t i c u l a r 

answer. 

GENERAL OBJECTIONS 

The f o l l o w i n g objections are made wi t h respect 

to a l l of the i n t e r r o g a t o r i e s and document requests. Any 

a d d i t i o n a l s p e c i f i c objections are stated at the beginning of 

the response to each inte r r o g a t o r y or document request. 

1. Applicants object to production of, and are 

not producing, documents or information subject to the 

a t t o r n e y - c l i e n t p r i v i l e g e . 

2. Applicants object to production of, and are 

not producing, docu:nents or information subject to the work 

product doctrine. 

3. Applicants object to production of, and are 

not producing, documents prepared i n connection w i t h , or 

information r e l a t i n g t o , possible settlement of t h i s or any 

other proceeding. 

4. Applicants object to production of publi c 

documents that are r e a d i l y available, including but not 

l i m i t e d to documents on public f i l e at the Board or the 

Secu r i t i e s and E.xchange Commission or clippings from 

newspapers cr other public media. 

5. Applicants object to the production of, and are 

not producing, d r a f t v e r i f i e d statements and documents r e l a t e d 

thereto. In p r i o r r a i l r o a d consolidation proceedings, such 



documents have been treated by a l l parties as protected from 

production. 

6. Applicants object to providing information or 

documents that are as re a d i l y obtainable by the requesting 

p a r t i e s from t h e i r own f i l e s . 

7. Applicants object to the extent that the 

in t e r r o g a t o r i e s ard document requests seek h i g h l y c o n f i d e n t i a l 

or s e n s i t i v e comn.ercial information (including i n t e r a l i a , 

contracts containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g 

disclosure of t h e i r terms) that i s of i n s u f f i c i e n t relevance 

t o warrant j^roduction even under a p r o t e c t i v e order. 

8. Applicants object to the d e f i n i t i o n s of 

" r e l a t i n g t o " and "related t o " as unduly vague. 

9. Applicants object to I n s t r u c t i o n s Nos. 2, 3 and 

4 and the d e f i n i t i o n of " i a e n t i f y " when used w i t h reference to 

documents to che extent that they seek to impose require.Tients 

that e-cceed those s p e c i f i e d i n the applicable discovery rules 

and guidelines. 

10. Applicants object to I n s t r u c t i o n s Nos. 2, 3 and 

4 and the d e f i n i t i o n o^ " i d e n t i f y " when used w i t h reference to 

documents as unduly burdensome. 

11. Appli.cants object to the i n t e r r o g a t o r i e s and 

document requests to the extent that they c a l l f o r the • 

preparation of special studies not already i:. existence. 

12. Applicants object to the i n t e r r o g a t o r i e s and 

document requests as overbroad and unduly burdensome t o the 



- 5 -

extent that they seek information or documents f o r periods 

p r i o r to January 1, 1993. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Inter r o g a t o r y No. 1 

" I d e n t i f y the members of the 'Transportation Plan' 
team, as introduced or pages 16-17 of Witnesses King and 
Ongerth's V e r i f i e d Statement." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

See Documents Nos. C37-400001 to 14 i n Applicants' 

document depository. 

Interrogatory No. 2 

"Describe any plans, e 'aluations, studies, analyses 
or reports performed or w r i t t e n by the 'Transportation Plan' 
team wit h respect to post-merger u n i t t r a i n coal t r a f f i c flow 
on the UP mainline across Nebraska and Iowa to the Chicago and 
Wisconsin areas. For purposes of t h i s Inte ^-ogatory and a l l 
f u r t h e r i n t e r r o g a t o r i e s and document reques, , 'UP mainline' 
r e f e r s to the UP east-west l i n e which runs through Cheyenne, 
Wyoming; North P l a t t e , Gibbon and Fremont, Nebraska; and 
Council B l u f f s , Iowa; and thence, via Boone and Clinton, Iowa, 
t o the Chicago and Wisconsin "'reas." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

No such plans, evaluations, studies, analyses or 

reports were performed or w r i t t e n , except that the M u l t i R a i l 

model described i n the Operaf'ng Plan included schedules f o r 

such u n i t t r a i r : s . See Documents Nos. N02-201273 to 494 i n 

Applicants' document depository. 
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Int e r r o g a t o r y Nc. 3 

" I d e n t i f y a l l documents r e l a t i n g t o your responses 
to I n t errogatory Nos. 1 and 2." 

Response 

Subject t o the General Objections stated above. 

Applicants respond as follows: 

See Responses to Interrogatories Nos. 1 and 2. 

Interrogatory No. 4 

"State whether, i n planning f o r post-merger u n i t 
t r a i n coal t r a f f i c flow. Applicants considered, analyzed, 
addressed or evaluated ( i ) post-merger increased congestion on 
the UP mainline across Nebraska and Iowa to the Chicago and 
Wisconsin areas; or ( i i ) the e f f e c t of the loss of competitive 
r a i l service by the SP f o r western coal moving to the Chicago 
and Wisconsin areas." 

Response 

Subject t o the General Objections stated above, 

Applicants respond as follows: 

( i ) At the King/Ongerth deposition, Applicants 

s t i p u l a t e d that t h e i r Operating Plan i n keeping w i t h Boari 

regulations, i s not intended or designed to address post-

merger increases i n t r a f f i c unrelated to the merger or the 

steps being taken t o handle such increases. As Mr. King 

e s t i f i e d . Applicants do nou believe that Lhe minor increases 

i n t r a f f i c on the UP mainline across Nebraska and Iowa 

r e s u l t i n g from the UP/SP merger w i l l cause increased 

congestion. In a d d i t i o n . Applicants' recent settlement w i t h 

IC w i l ] give UP/S^ a preferable a l t e r n a t i v e route f o r i n t e r ­

modal and automotive t r a f f i c to and from Chicago over the IC 



l i n e between Chicago and J o l i e t i n connection w i t h trackage 

r i g h t s over BN/Santa Fe between J o l i e t and Kansas City. 

( i i ) Applicants concluded that th^re w i l i be no 

such loss of competition f o r coal t r a n s p o r t a t i o n as a l e s u l t 

of .he UP/SP merger. See V e r i f i e d Statement of Ri :hard G. 

Sharp. 

Interrogatory No 5 

" I d e n t i f y a l l documents r e l a t i n g to your response t-.^ 
I n t e r rogatory No. 4." 

Response 

Subject to the. General Objections stated above, 

Applicants respond as follows: 

See Response to Interrogatory No. 4. There are no 

other respont-'ive documents. 

Interrogatory No. 6 

"With respect to post-merger u n i t t r a i n coal t r a f f i c 
flow on the UP mainline across Nebraska and Iowa to the 
Chicaco and Wisconsin areas, i d e n t i f y the basis f o r Witnesses 
King .-md Ongerth's state.nent on page 59-60 of t h e i r V e r i f i e d 
Statement that 'we expect the UP/SP consolidation to improve 
the ' e l i a b i l i t y of r a i l service compared t o the service 
experienced by UP or SP shippers today. Our goal isi; t o meet 
shi'jpers' demands f o r p r e d i c t a b i l i t y and :-.ime-defirite 
d e l i v e r y . . .'" 

R̂  syonse 

Subject to the General Objections stated above, 

Applicants respond as follows-

This subject was addressed by Mr. King ?;t h i s 

deposition. 



I n t e r r o g a t o r y No. 7 

"Describe i n d e t a i l any plans by UP or SP to make 
improvements or modifications to any of the physical 
f a c i l i t i e s used f o r the interchange of u n i t t r a i n or t r a i n l o a d 
coal t r a f f i c between UP or SP and Wisconsin Central Ltd., i n 
the v i c i n i t y of Chicago." 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

No such plans have been developed. 

Inte r r o g a t o r y No. 8 

" I d e n t i f y a l l documents r e l a t i n g to your response to 
Inter r o g a t o r y No. 7.'" 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

There are no responsive documents. 

In t e r r o g a t o r y No. 9 

"Describe i n d e t a i l any forecasts made or r e l i e d 
upon by Witnesses King or Ongerth i n the preparation of t h e i r 
V e r i f i e d Statement and/or Operating Plan, concerning the 
volumes of coal expected to be transported over the UP 
mainline to Chicago following consummation of the proposed 
merger. I n answering t h i s Interrogatory, please describe also 
the extent to which consideration was given to plans by r a i l 
c a r r i e r s other than UP or SP to make improvements or 
modifications to t h e i r l i n e s serving Chicago, and the im.pact 
of such improvements or modifications on forecast t r a f f i c 
flows." 

Response 

Subject t o the General Objections stated above. 

Applicants respond as follows: 
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Please r e f e r to the s t i p u l a t i o n described i n the 

Response to Interrogatory No. 4. Such forecasts and plans 

were not made, r e l i e d on, or considered. 

Interrogato'^y No. 10 

" I d e n t i f y a l l documents r e l a t i n g to your response to 
Inter r o g a t o r y No. 9." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

There are no responsive documents. 

Interrogatory No. 11 

"At page 35 of t h e i r V e r i f i e d Statement, Witnesses 
King and Ongerth state: ' A l l manifest t r a f f i c between 
Southern C a l i f o r n i a and Chicago or the Upper Midwest w i l l be 
s h i f t e d to UP's Central Corridor l i n e v i a Ogden, w i t h i t s 
greater capacity and e f f i c i e n t North Platte hump yard.' With 
regard to t h i s statement, please: 

(a) describe the amount and type of manifest 
t r a f f i c , i n number of t r a i n s per day, that i s 
expected to bs s h i f t e d ; 

(b) describe the scheduling p r i o r i t y ( i e s ) that such 
t r a i n s w i l l have; and 

(c) describe i n d e t a i l the e f f e c t that the presence 
o l such t r a i n s i s expected t o have on schedules 
and tran.<^it times f o r u n i t t r a i n or t r a i n l o a d 
coal t r a f f i c moving on the UP mainline t o 
Chicago." 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

(a) Applicants are unable to respond to t h i s 

question i n terms cf t r a i n s per day, because e n t i r e t r a i n s 
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w i l l not be s h i f t e d . Instead, UP/SP w i l l s h i f t to the UP 

l i n e the modest SP manifest t r a f f i c flows between Chicago and 

Southern C a l i f o r n i a and the eastbound flow from Southern 

C a l i f o r n i a to Kan.nas City. 

(b) Manifest t r a i n s generally carry the same 

p r i o r i t y as u n i t coal t r a i n s . 

(c) Schedules and t r a n s i t times f o r u n i t or 

t r a i n l o a d coal t r a f f i c should be more r e l i a b l e because several 

expedited intern.odal and automotive t r a i n s w i t h higher 

p r i o r i t i e s w i l l be added to the SP route. 

In t e r r o g a t o r y No. 12 

" I d e n t i f y a l l documents r e l a t i n g to your response to 
I n t e r r o g a t o r y No. 11." 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

A l l documents r e l a t i n g to t h i s response are located 

i n Applicants' document d-Bpository. Schedules f o r post-merger 

intermodal, doublestack, automotive and manifest t r a i n s may be 

found i n Documents Nos. N02-202428 to 880, and schedules f o r 

u n i t coal t r a i n s may be found i n Documents Nos. N02-201273 to 

4 94. Post-merger t r a i n counts by d i r e c t i o n and track segment 

may be found i n Documents Nos. N02-201837 to 909. 

I n t e r r o g a t o r y No. 1^ 

"At page 58 of t h e i r V e r i f i e d Statement, Witnesses 
King and Ongerth s t a t e : 'The KP route w i l l also be available 
as a r e l i e f route f o r UP s mainline v i a North P l a t t e when i t 
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experiences congestion or heavy maintenance, . . ..' With 
regard to t h i s statement, please: 

(a) describe i n d e t a i l the frequency w i t h which UP 
and SP expect that u n i t t r a i n or t r a i n l o a d coal 
t r a f f i c w i l l be diverted to the KP route, 
i n c l u d i n g an estimate of the number of t r a i n s 
each year; 

(b) describe the procedures that w i l l b^ employed 
to determine when and which t r a f f i c w i l l be 
di v e r t e d to the KP route, i n c l u d i n g any 
p r i o r i t i e s that w i l l be assigned to given 
t r a f f i c or type of service; and 

(c) describe the difference i n t r a n s i t time 
(expressed i n hours) that a u n i t t r a i n or 
t r a i n l o a d coal shipment o r i g i n a t i n g at Thunder 
Junction, Wyoming and normally routed over the 
UP mainline to Chicago would experience i f 
d i v e r t e d to the KP route.'' 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

(a) No estimate has been made because t h i s route 

w i l l be used as a r e l i e f route only on an exception basis. 

(b) Diversions w i l l occur only during unusual 

operating conditions. P r i o r i t i e s w i l l be determined based on 

the customer requirements associated w i t h each t r a i n during 

such unusual conditions and cannot be determined i n advance. 

(c) Applicants do not expect to use the KP route 

f o r such shipments. 

Interrogatory No. 14 

" I d e n t i f y a l l documents r e l a t i n g t o your response to 
Interrogot .2ry No. 13." 
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Response 

Subject t o the General Objections stated above. 

Applicants respond as follows: 

There are no responsive documents. 

Inte r r o g a t o r y No. 15 

"Describe i n d e t a i l the e f f e c t that the process of 
pre-bloc''ing t r a i n s at North Platte, as described on page 184 
of the Vt i f i e d Statement of Witnesses King and Ongerth, w i l l 
have on scheduling and/or t r a n s i t times of u n i t t r a i n or 
t r a i n l o a d coal t r a f f i c transported over the UP mainline 
through North P l a t t e to Chicago." 

Response 

Subject t o the General Objections stated above. 

Applicants respond as follows: 

As shown i n Attachment 13-4 to the Operating Plan, 

the UP/SP merger w i l l reduce the number of cars switched each 

day at North P l a t t e by 262 cars per day, which should improve 

operations i n that busy terminal f o r a l l t r a i n s and reduce 

delays caused by manifest t r a i n s awaiting c l a s s i f i c a t i o n . 

I n t e r r o g a t o r y No. 16 

"Identi.fy a l l documents r e l a t i n g to your response to 
Int e r r o g a t o r y No. 15." 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

There are no responsive documents. 

Interrogatory No. J/7 

" I d e n t i f y the expected post-merger r a i l route and 
t r a n s i t time ( i n both loaded and empty d i r e c t i o n s ) f o r '^oal 
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t r a f f i c moving from Thunder Junction, Wyoming f o r u l t i m a t e 
d e l i v e r y : 

(a) t o WP&L's generating f a c i l i t i e s known as 
Columbia Generating Station (Portage, 
Wisconsin) and Edgewater Generating S t a t i o n 
(Sheboygan, Wisconsin); and 

(b) to WPSC's generating f a c i l i t . e s known as 
Pulliam Generating Station (3reen Bay, 
Wisconsin) and Weston Generating S t a t i o n 
(Wausau, Wisconsin)." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

Post-merger r a i l routes w i l l , as always, depend on 

shipper r o u t i n g i n s t r u c t i o n s . For example, i t appears th a t i n 

1994 alone, coal shipments from Thunder Junction, WY, to the 

Weston Generating Station at Wausau, WI, were made over at 

least four d i f f e r e n t routes. Accordingly, the f o l l o w i n g 

information i s provided on the understanding that the shipper 

and involved r a i l r o a d s may elect to use routes d i f f e r e n t from 

those discussed here: 

(a) Possible post-merger routes to Portage, WI: 

UP/SP v i a North Platte to CP at ei t h e r Bryn Mawr, IL, or 

St. Paul. Rail t r a n s i t time between B i l l , WY, and Bryn Mawr, 

IL estimated at 52 hours loaded, 51 hours empty. 

Possible post-merger route to Sheboygan- UP/SP 

d i r e c t v i a North Pl a t t e and Proviso, IL. R a i l t r a n s i t time 

between B i l l , WY, and Sheboygan estimated at 81 hours loaded, 

80 hours empty. 
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(b) Possible post-merger route to Green Bay, WI: 

UF/SP v i a North P l a t t e to WC at Chicago. Ra i l t r a n s i t time 

between B i l l , VTJ:, and Chicago estimated at 52 hours loaded, 51 

hours empty. 

Possible post-merger route to Wausau, WI: UP/SF v i a 

North P l a t t e to WC at Proviso or Minneapolis or to CP at Bryn 

Mawr or St. Paul. Rail t r a n s i t time betweeii B i l l , WY and 

St. Paul v i a Sioux City, IA, estimated at 50 hours loaded, 

4 9 hours empty. 

Int e r r o g a t o r y No. 18 

" I d e n t i f y the expectfjd post-merger r a i l route and 
t r a n s i t time ( i n both loaded and empty di r e c t i o n s ) f o r coal 
t r a f f i c moving from e i t h e r Acco, Utah or Co-op, Utah f o r 
ultima t e d e l i v e r y to WP&L's generating f a c i l i t i e s known as 
Rock River Generating Station (B e l o i t , Wisconsin), Nelson 
Dewey Generating Station (Ca.'ssville, Wisconsin) , and Edgewater 
Generating Sta t i o n (Sheboygan, Wisconsin)." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

See the opening paragraph of the Response to 

Inte r r o g a t o r y No. 17. Applicants have not developed t r a n s i t 

times f o r such coal movements. Potential post-merger routes 

include the f o l l o w i n g : 

Tc Rock Kiver Generating Station: UP/SP v i a Grand 

Junction, Denver, Cheyenne, and North Platte to CP at Clinton, 

IA. 

To Nelson Dewey Generating Station: UP/SP v i a Grand 

Junction, Denver, Cheyenne and North Platte to CCP at Council 
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B l u f f s , IA, f o r movement to transloading f a c i l i t y at Dubuque, 

IA. 

To Edgewater Generating Station: UP/SP v i a Grand 

Junction, Denver, Cheyenne, North Platte and Proviso co 

Sheboygan. 

Interrogatory No. 19 

"Describe any oper^cional constraints that i n h i b i t 
or p r o h i b i t Applicants' e f f i c i e n t provision of u n i t t r a i n 
service f o r both WP&L's and WPSC's coal t r a f f i c from e i t h e r 
PRB or Colorado and Utah o r i g i n s f o r ultimate d e l i v e r y to each 
generating f a c i l i t y i d e n t i f i e d i n Interrogatory Nos. 17 and 
18 . " 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

requests f o r information that i s neither relevant nor 

resfionably calculated to lead 2 the discovery of admissible 

evidence. Without waiving t h i s objection, and subject to 

the General Objections stated above. Applicants respond as 

follows: 

In recent months UP has acknowledged s i g n i f i c a n t 

service problems, some of which have affected Wisconsin Powtr 

and Wisconsin Public Service's coal t r a f f i c , and i t has 

described e f f o r t s i t i s making to address these problems. I n 

add i t i o n , and independently of the proposed merger, UP i s 

taking aggressive steps to increase capacity throughout i t s 

coal-hauling network. Major increases i n capacity, including 

double- and t r i p l e - t r a c k i n g , have been implemented on the 
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J o i n t Line i n Wyoming, and a d d i t i o n a l expansions are planned. 

With s i g n i f i c a n t new capacity on the Joint Line, UP and 

BN/Santa Fe are now observing delays r e s u l t i n g from l i r r i t e d 

loading capacity and l i m i t e d track capacity at the mines i n 

the Basin, and the two railroads are j o i n t l y studying those 

con s t r a i n t s . UP i s continuing to add capacity on i t s l i n e s 

between North P l a t t e , NE, and Shawnee Junction, WY, as well as 

adding a d d i t i o n a l track between North Platte and Gibbon, NE. 

UP has also r e c e n t l y begun restoring a second main track thau 

was removed several years ago by CNW i n Western Iowa. 

SP faces s i g n i f i c a n t operational c o n s t r a i n t s 

a f f e c t i n g i t s coaj. routes from Utah and Colorado to the Upper 

Midwest. SP's route between Colorado and the Upper Midwest i s 

c i r c u i t o u s and expensive to operate. I t s route has j o i n t e d 

r a i l whi'ch w i l l need to be replaced. I t s u f f e r s from 

congestion approaching and i n Kansas City. These constraints 

p e r s i s t due t o l i m i t e d c a p i t a l , as described i n the V e r i f i e d 

Statements of Messrs. Gray and Yarberry. The UP/SP merger 

w i l l address these constraints, which otherwise are u n l i k e l y 

to be addressed on a timely basis, i f at a l l . Notwithstanding 

these c o n s t r a i n t s , SP i s b u i l d i n g a new connection between i t s 

l i n e s and BN/Santa Fe at Topeka, which w i l l r e l i e v e some of 

the congestion on the l i n e j o i n t l y used by UP and SP between 

Kansas Cit y and Topeka. 
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I n t e r r o g a t o r y No. 20 

"Describe any analyses, discussions or evaluations 
that have been undertaken by Applicants ( e i t h e r together or 
singly) concerning ways i n which the operational constraints 
des-^ribed i n Interrogatory No. 19 could be eliminated or 
ameliorated e i t h e r before or a f t e r the proposed merger." 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i c that i t includes 

requests f o r information that i s neither relevant nor 

reasonably calculated to lead to the discovery of admissible 

evidence. Without waiving t h i s objection, and subject to 

the General Objections stated above. Applicants respond as 

follows: 

See Response to Interrogatory No. 19. In large 

measure, the a p p l i c a t i o n represents a response to t.he SP 

c o n s t r a i n t s . 

Document Request No. 1 

"Pioduce a l l documents i d e n t i f i e d i n response to 
Interrogatory No. J." 

Response 

Subject t o the General Objections stated above, 

Applicants respond as fellows: 

See Responses to In t e r r o g a t o r i e s Nos. 1 and 2. 

Document Request No. 2 

"Produce a l l documents i d e n t i f i e d i n response to 
Interrogatory No. 5." 
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Response 

Subject t o the General Objections stated above. 

Applicants respond as follows: 

See Response to Interrogatory No. 4. 

Dot:ument Request No. 3 

"Produce a l l documents which supported the quoted 
statement i n Interrogatory Nc. 6 and a l l documents -which 
s p e c i f i c a l l y r e l a t e to t r a f f i c on the UP mainline across 
Nebraska and Iowa to the Chicago and Wisconsin areas." 

Response 

Applicants object to t h i s document request as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

requests f o r information that i s neither relevant nor 

reasonably calculated to lead to the discovery of admissible 

evidence. Without waiving th.'.s objection, and subject t o 

the General Objections stated above, Applicants respond as 

follows: 

See Response to Interrogatory No. 6 and the docu­

ments referenced i n the Response to Interrogatory No. 12. 

Document Request No. 4 

"Produce a l l documents i d e n t i f i e d i n response t o 
Interrogatory No. 8." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

No documents were i d e n t i f i e d i n response t o 

Interrogatory No. 8. 
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Document Request No. 5 

"Produce a l l documents i d e n t i f i e d i n response to 
I n t e r r o g a t o r y No. 10." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

No documents were i d e n t i f i e d i n response to 

Int e r r o g a t o r y No. 10. 

Document Request No. 6 

"Produce a l l documents i d e n t i f i e d i n response t o 
In t e r r o g a t o r y No. 12." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

See Response to Interrogatory No. 12. 

Document Request No. 7 

"Produce a l l documents i d e n t i f i e d i n response to 
I n t e r r o g a t o r y No. 14." 

Response 

Svibject to the General Objections stated above. 

Applicants respond as follows: 

No documents were i d e n t i f i e d i n response t o 

Inuerrogatory No. 14. 

Document Request No. 8 

"Pr duce a l l documents i d e n t i f i e d i n response to 
In t e r r o g a t o r y No. 16." 
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Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

No documents were i d e n t i f i e d i n response t o 

I n t e r r o g a t o r y No. 16. 

Document Request No . 9 

"Produce a l l documents which support or r e l a t e to 
the response given to Interrogatory No. 17." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

A l l such documents, including schedules f o r 

u n i t coal t r a i n s i n Document Nos. N02-201273 to 494, are i n 

Applicants' document depository. 

Document Request No. 10 

"Produce a l l documents which support or r e l a t e to 
the response given to Tiiterrogatory No. 18." 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

See Response to Document Request No. 9. 

Document Request No. 11 

"Produce a l l documents which support or r e l a t e to 
the response to Interrogatory No. 19." 
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Response 

See objections to Interrogatory No. 19. Without 

waiving t h i s o b j ection, and subject to the General Objections 

stated above, .^^ppiicants respond as follows: 

The e n t i r e a p p l i c a t i o n and numerous supporting 

workpapers are responsive. 

Document Request No. 12 

"Produce a l l documents which support or r e l a t e to 
the response given t o Interrogatory No. 20." 

Response 

See objections to Interrogatory No. 20. Without 

waiving t h i s o b j ection, and subject to the General Objections 

stated above. Applicants respond as follows: 

See Response to Document Request No. 11. 

Document Request No. 13 

"Produce a l l documents prepared f o r or i n the 
possession or c o n t r o l of Applicants that r e l , i t e to p o t e n t i a l 
post-merger changes i n : 

(a) r a i l t ransportation service to WP&L and to 
WPSC; or 

(b) the revenues or rates received by Applicants 
f o r such service; or 

(c) the amount of e x i s t i n g or p o t e n t i a l i n t e r - or 
intra-modal competition f o r p a r t i c i p a t i o n i n 
such service, 

th a t might r e s u l t from the merger and other transactions f o r 
which Applicants seek approval i n t h i s proceeding." 

Response 

Applicants object to t h i s document request as unduly 

burdensome. Witnout waiving t h i s objection, and subject to 
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the General Objections stated above. Applicants respond as 

fol l o w s : 

(a) See Response t o Document Request No. 9. 

No other responsive, nonprivileged documents have been 

located. 

(b) -(c) No responsive documents have been located. 

Document Request No. 14 

"Produce a l l documents prepared f o r cr i n the 
possession or c o n t r o l of Applicants that r e l a t e to the 
possible e f f e c t of the merger and other transactions, f o r 
which Applicants seek approval i n t h i s proceeding, on the 
a b i l i t y of c a r r i e r s other than Applicants t o p a r t i c i p a t e i n 
the movement of coal from coal mines i n the PRB or coal mines 
i n Colorado or Utah f o r ultimate d e l i v e r y e i t h e r to WP&L-owned 
e l e c t r i c generating f a c i l i t i e s or to WPSC-owned e l e c t r i c 
generating f a c i l i t i e s , which f a c i l i t i e s are i d e n t i f i e d i n 
Interrogatory Nos. 17 and 18, supra." 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

The Settlement Agreements between Applicants and 

BN/Santa Fe and Utah Railway have already been produced. No 

other responsive n c i p r i v i l e g e d documents have been located. 

Document Request No. 15 

"Produce a l l communications w i t h producers or 
receivers of PRB coal concerning complaints r e l a t e a to the 
service provided by UP wi t h respect to the t r a n s p o r t a t i o n of 
such coal over i t s mainline across Nebraska and Iowa to the 
Chicago and Wisconsin areas from the period January 1, 1994 to 
present." 

Response 

Applicants object to t h i s document request as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 
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requests f o r information that i s neither relevant nor 

reasonably calculated to lead to the discovery of admissible 

evidence. Without waiving t h i s objection, and subject to 

the General Objections stated above. Applicants respond as 

f o l l o w s : 

See Responses to Conrail Document Request No. 21(a) 

and DOJ Document Request No. 14. In addition. Applicants have 

produced the analyses that UP recently completed of opera­

t i o n a l and service problems a r i s i n g i n connection w i t h UP's 

a c q u i s i t i o n of CNW. Applicants also w i i l be producing 

documents from c e r t a i n shipper f i l e s , pursuant to Judge 

Nelson's order (Tr., Jan. 26, 1996, pp. 951-52), some of which 

may be responsive to t h i s request. Mr. King was available to 

discuss these matters fu r t h e r during his deposition. 

Document Req\iest No. 16 

"Produce a l l communications w i t h producers or 
receivers of Colorado and/or Utah coal concerning complaints 
r e l a t e d t o the service provided by SP wi t h respect to the 
t r a n s p o r t a t i o n of such coal to the Chicago and Wisconsin areas 
from the period January 1, 1994 to present." 

Response 

Applicants objecc to t h i s document request as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

requests f o r information that i s neither relevant nor 

reasonably calculated to lead to th3 discovery ")f admissible 

evidence. 
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CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 20th 

day of February, 1996, I caused a copy of the foregoing 

document to be served by hand on C. Michael Loftus, counsel 

f o r Wisconsin Power & Light and Wisconsin Public Service 

Corporation, at Slover & Loftus, 1224 Seventeenth Street, 

N.W., Washington, D.C. 20036, and by f i r s t - c l a s s mail, postage 

prepaid, or by a more expeditious manner of d e l i v e r y on a l l 

p a r t i e s appearing on the r e s t r i c t e d service l i s t established 

pursuant to paragraph 9 of the Discovery Guidelines i n Finance 

Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Jus*: ice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n O f f i c e 
Bureau of Competition 
Room 303 
Federal Trade Commission 
Washington, D.C. 20580 

Michael L. Rosenthal 
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Protecting Texa hy Reducing and Preventing PoUution 
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Ms. Elaine K. Kaifer 
UP/SP Environmental Project Director 
Section of Environmental Analysis 
Surface Transportation Board 
12th and Constitution Avenue, Room 32 
Washington, D.C 20423-0001 

Attn: Finance Docket No. 32760 - Com 

Re: Union Pacific and Souihern ^rcific Railroads Merger 

Dear Ms. Kaiser: 

The following stai" of the Texas Natural Resource Conservation Commission (TNRCC^ has 
rcv^'.ved the above-referenced project and oifer the following comments: 

^^ffice of Policy and Regulatorv Development: 

The C '̂fice of Policy and Regulatory Development has reviewed the above-referenced 
project for General Conformity impacts in accordance with 40 CFR Pan 93 and Chapter 
101.30 of t.he TNRCC General Rules. General Conformity regulations require that both 
direct and indirect air emissions be considered when determining the applicability of general 
conformity. The proposed merger potentially impacts three ozone, cie carbon monoxide, 
and one respirable particulate matter (PMIO) nonattainment; eas with:, the state of Texas. 
Tl i i areas have a NOx exemptî  i in accordance with Section 182(f) of the Federal Cle:̂ n 
Air Act, therefore, only the volatile organic compound (VOC) precursors must be considered 
for general conformity purposes regarding ozone. The merger also impacts one ozone 
maintenance area (Victoria County) within the state. A map of current Texas 
nonattainment areas and a c jpy of the state general corfi;rmity regulations are enclosed for 
your use. 

Thr Housion/Gai.\;ston area (Brazoria, Chambers, Fort Bend, G?!vert.''n, I-jarris, Liberty, 
Montgomery, and Waller Counties) is classified as a severe ozone nonattainment area with 
a level of significanffor ozone precuvsor emissions increases of 25 tons/year. Tht El Paso 

• 0. Box 13087 Austin, Texas 78711-3087 512/239-1000 
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(El Paso County) ozone nonattainment area is classififc' as a serious area with a level of 
significance for precursor increases of 50 tons/̂ ear. The Dallas/Fort Worth (Collin, Dallas, 
Denton, and Tarrant Counties) area is classified as a moderate ozone nonattainment area 
with a level of significance for precursor increases of 100 tons/year. Victoria County is 
classified as an ozone maintenance area, with a level of significance of 100 tons/year. 

The CO nonattainment area and the PMIO nonattainment areas are both located in El Paso 
County. The CO area consists of a small area within the citv limits of El Pase which 
essentially follows Interstate 10 and the Rio Grande River. The PMIO area is contained 
within the city limits of El Paso. The levels of sipjiificance for both pollutants are 100 
tons/year. 

• 
General Conformity regulations require that Federal actions be considered as a whole rather 
than a series of separate, but related, actions. For that reason, the actions whicn deal with 
changes in rail ind/or intermodal activity should be combined with construction actions 
within each r )nattainment area in order to determine the net emiss ons increase/decrease 
for conformity purposes. For example, an increase in emiss'ors from increased rail ctivity 
in El Paso County may be offset by the retirement of a rail yard or line somewhere else in 
the same nonattainment area. Although confoiraity regulations do not require that general 
con '̂ormity evaluations He included within the National Environmental Policy Act (NEPA) 
do- iments, the air quality impact section of the NEPA documents is an appropr.'ate location 
for general conformity reporting. 

If you have any questions regarding air quality comments, please feel free to contact Mr. 
Buddy Henderson, Air Policy & Regulations Section, at (512) 239-1510. 

Agriculture and Watershed Management Division: 

The staff of the Watershed Planning and Assessments Section has no comments pertaining 
to any water quality effects of the project. 

However, during construction, r Jiioff of storm water can affect surface water quality. This 
so-called nonpoint sciTce pollution can have an impact on water quality and aquatic life by 
carrying rudiment and chemical contaminants into nearby streatnc. 

These impacts can be minimized by the use of construction and post-construction water 
quality protection practices, and we urge you to use such practices as you undertake this 
project. 

If you have any questions regarding comments on water -duality, please feel free to contact 
Mr. Tom Remaley, Watershed Planning and Assessments Section, at (512) 239-4576. 
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Tljank you for the opportunity to review this project. If I may be of further service, please 
call me at (512) 239-3503. 

Sincerely, 

(Ms.) Sidney Wheeler 
Program Administrator 
Intei?ovemmental Relations Division 

Enclosure 
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fonTiity deiermin«cons. and the federal con̂  
formity regulations contained in 40 CFR, 
Part 93 would apply only for Lhe portion, if 
any, of the state's conformity provisions 
that is not approved by EPA. 

This agency hereby certifies lhal the rule as 
adopted has been reviewed by legal counsel 
and found to be a valid exercise of the agen­
cy's legal authority. 

Isstied in Austin, Teiias, on November 21, 
1994. 

TRO-945120S Ma/y Rulh Hold«r 
Dlr*aor. Legal S*rv(o*« 

DMtlon 
T«xu Natural R««oure« 

OonMrvaiion 
Commifslon 

Effective date: December 12, 1994 

Proposal publication date: August 9, 1994 

For lulher informaiion, please call; (512) 
239-1970 

• • • 
. TITLE 37. PUBLIC 

SAFETY AND CORREC­
TIONS 

Part IX. Commission on 
Jail Standards 

The following adiipted repeals and new sec­
tions submitted by the Commission oo Jail 
Standards will be servaPized (beginning in the 
December 6, 1994 issue ol the Texas Peo's-
ter. The effedK/e date ol these adoptions is 
December 19, 1994. 

Chafter 260. County 
Correctional Centers • 

General 

§§260.1-260.8 (repeal) 

§§260.1-260.4 (new) 

CCC Design, Construction and 
Furnishing Requirements 

§§26020-260.95 (repeal) 

§§260.100-260.163 (new) 

Chapter 261. Existing 
Construction Rules 

Existing Jail Design, Construc­
tion and Furnishing Require­
ments 

§§261.1-261.83 (repeat) 

§§261.100-261 171 (netv) 

Existing Lockup Design, Con­
struction and Furnishing Re­
quire! 'nts 

§§261.101-261.113. 261.115-261.183 (re­
peal) 

§§261200-261.266 (new) 

§§261300-261.361 (netv) 

Existing Low-Risk Design, 
Construction and Furnishing 
Requirements 

§§261J91-261265 (repeal) 

Chapter 263. Life Sallty 

General 

§§263J-263.4 (repeal) 

§§263J-2633 (new) 

Design anJ Materials 

§§263J0-26323 (repeal) 

§§263.10-26321 (new) 

Detection and AlfTn Systems 

§§26330-26333 (repeal) 

§§26330-26333 (new) 

Plans and Drills for Emergen­
cies 

§§263.40-263.44 (repeal) 

§§263.40-263.42 (new) 

Life Safety and Emergency 
Equipment 

§§26350-26357 (repeal) 

§§26350-26356 (new) 

Records and Reports 

§§263.70-263.71 (repeal; 

§§263.70-263.71 (netv) 

Additional Info»Tnation/Recom-
mcndations ' • 

§§263 80-263 33 (repeal) 

Part X m . Texas 
Commission on Fire 
Protection 

The lollOMing adopted repeal, amemdme,tfs 
and new seclons sutxnitted by the Texas 
Commission on Fire Protection wil! t» serial 
Ized tieginning in the Decemtser 6.1994 issue 
ol the Tsras Register. The effective dale c' 
these adoptions is December 14, 1994. 

Chapter 321. Fire Extinguisher 
Rules 

§§521.6. 521.7. 521J0, 52121 [amend-
ments) 

Chapter 541. Fire Sprinkler 
Rules 

§§541.7, 541.13. 541.14. 541 18. 541.19 
54120. 54121. 54122, 54123 (new and 
amendmert) 

§§541.19. 54120-54122 (repeal) 

TITLE 40. SOCL\L SER­
VICE AND ASSIS­
TANCE 

Part L Texas Department 
of Humar Services 

Chapter 50. Day Activity and 
Health Services 

The Texas Department ol Human Services 
(DH3) adopts the repeal of §§S0. 901-50.904, 
50.1901-50.1903 , 50 ̂ 901, 50.2903-505910, 
50.3901-503915 , 50. 4901, 50.4902, and 
50.5901; and adopts new §§50.1-50.5, 
50.101-50.105, 50. 201, 50i02, 50 J01, 
50.302. 50.401-50.410. 50,501, 50.502, 
50.601.50.701 -50. 704, and 50.801 -50,803 in 
its day a:tivi(ies and health services chapter. 
New §§502. 50.101, 50 301, 50302, 50 403. 
and 50.^03 are adopted with changes to the 
proposed text as pubrshed in the Septerrber 
16, 1994, issue ol the Texas Register (19 
TexBeg 7237). The repeal ol §§50.901-
50.904, 50. 1901-50.1903. 50.2901. 
50.2903-50 2910, 50 3901-5u3915, 50.4901, 
50 4902, and 50.4901; and new §§50.1, 
50.3-50 5. 50.102-50.105, 5aj201, 50.202, 
50 401, 50 402, 50.404-50.4^0 , 50.501. 
50.502. 50.601. 50.701-5C'03, and 
50.801-50. 803 ve adopted without changes 
to the proposed text and wia not be repub­
lished 

The justificatioii lor Ihe repeals and new sec­
tions is to incorpor.-Je some day actrvHy and 
health services rules into Chapter 96. AduK 
Day Care Facilities, create new njtos to clar-

n 
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•Uance with subsection (j) of this sec-
bcfore the determination of conformity 
ade. 

t'-' Procedurei for Conformity De-
t! \of General î e<jcral Actions. 

^i) The analyses required under 
rule shall be based on the latest plan-
assumptions. 

(A) All planning assump-
. (including, but not limited to, per cap-
water and sewer use, vehide miles 
led per capita or per household, trip 
raticT per household, vehicle occu-
y. he isehold siie, vehide fleet mix, 
cle o» lership, wood stoves per house-
1. uitl the geographic distribution of 
uladon growth) shall be derived from 
estimates of current and future popula-
. employment, travel, and congestion 
X recently developed by the MPO or the 
i agency authorized under state law to 
ce such estimates. 

(B) Ahy revisions to these 
mates used as part of the conformity 
aTnination. including projected shifts in 
graphic location or level of population, 
ployment. travel and congestion, shall 
approved by the MPO or other agency 
.lorizid to make such estimates for the 
a. 

(2) The analyses required vr.der 
Wust be based on the b t f^ and 
curate emission estimation tech-

ues available as described below, ^-.1^^ 
h techniques are inappropriate. If such 
hniques are inapprjp.'iate and written ap-
)val of the EPA Rrgioiiid Administrator 
jbtained for any mociA:adon or substitu-
n. they may be modified or another tech-
[uc substituted on a case by-case basis or. 
ere appropriate, on a g-neric basis for a 
xific federal agency program. 

(A) For motor vehicle emis-
•ns, the most current ^ers.on of the motor 
(lide emissions mooel specified by EPA 
• use in the preparation or revision of 
plementation plans in the state or area 
. U b; used for the conformity analysis as 
-tified below: 

(i) the EPA must hive 
blished in thc Federal Register a notice 
availability of any new motor vehicle 

lissions model, ^^d 

(,ii) a grace period of 
rec months shall apply during which the 
otor vehide emissions modd previously 
ccified by EPA as the most current ver-
in may b*- jsed. Conformity analyses for 
iich the analysis wa.i begun duriiig the 

"leriod, or no more than tnree years 
ihe Federal Register notice of avail-

iiuiy of the latest emission tr.odd. may 

continue to use the previous version of the 
model specified by EPA. if a final determi­
nation as to conformity is made within three 
years of such analysis 

(B) For ronmoior v»hide 
sources, ir.duding stationary and area 
source emissions, the latest emission factors 
spedf.ed b;," EPA in the "Compilation of 
Air Pollutaiit Emission Factors (AP-42)" 
shall be used for the conformity analysis 
unless more accurate emissions data are 
available, such as actual stack test data for 
stationary sources which are part of the 
conformity analysis. 

(3) The air quality modeling 
analyses required under this mle must be 
based on ths applicable air quality models, 
data bases, and other requirements specified 
in the most recent version of the "Guideline 
on / i r Quality Models (Revised)" (1986), 
induding supplements (EPA publication 
number 450/2-78-027R). unless: 

(A) the guideline techniques 
are inappropriate, in which case the modd 
may be modified or anothsr modd substi­
tuted on a case-by-case basis or, where 
appropriate, on a generic basis for a specific 
federal agency program; and 

(B) writti.-! approval of the 
EPA Regional Adriinistrator is obtaLied for 
any modification or substitution. 

(4) The analyses required wider 
this rule shall be based on the ustal of direct 
and indirect emissions from thc action and 
shall reflect emission scenanos that are ex­
pected to occur under each of the following 
cases: 

(A) the FCAA mandated at­
tainment year or, if applicable, the farthest 
year for which emissions are projected in 
the maintenance plan; 

(B) the year during which 
the total of direct and indirect emissions 
from the action for each pollutant analyzed 
is expected to be t̂ e greatest on an annual 
basis; and 

(Q any year tor which the 
applicable implementation plin specifies an 
em ssions budget. 

(j) Mitigation of air quality vn-

p, cts. 
(1) Any meajures that are in­

tended to mitigate air quality -mpacts shall 
be idertified '.'-xluding thc ide-.ufxatio.-i 
and quantification of all emissions reduc­
tions daimed); and the process for imple­
mentation (including any necessary funding 
of such measures and tracking of such emis 

sions reductions), and enforcement cf such 
measures shall be dexribed. including an 
implementatiofi schedule containing explicit 
timelines for implementation, 

(2) Prior to determining that a 
federal action i^ in conformity, the federal 
agency makmg the conforrmty determma­
tion shall obtain written comntitments from 
thi appropriate persons or agencies to im­
plement any miugation measures which are 
identified as conditions for maki-.g con­
formity determLnations. Such written com-
rmtment shall descnbc sudi mitigation 
measures and the nature of the commitment, 
in a manner consistent with paragraph (1) of 
this subsection. 

(3) Persons or agencies volu.i-
tarily committing to mitigation measures to 
facilitate positive conformity determinations 
shall comply with the obligations of such 
commitments, 

(4) In instances where the fede­
ral age.ncy is licensLng. permitting, or other­
wise approving the action of another 
govemmental or private entity, approval by 
the federal agency shall be conditioned on 
the other entity meeting the mitigation mea­
sures set forth in the conformity determina­
tion, as provided in paragraph (1) of this 
subsection, 

(5) When necessary because of 
changed circumstances, mitigation measures 
may be modified so long as the new mitiga­
tion measures continue to support tbe con­
formity determination in accordance with 
subsections (h) and (i) of th's section and 
this paragraph. Any proposed change in the 
mitigation measures is subject to the report­
ing requirements of subsection (e) of this 
section and the public pardcipatioi, (juire-
ments of subsection ( f ) of this s-

(6) Written commitments to mit­
igation measures shall be obtained prior to 
positive conformity determination and such 
commit Tients must be hjlfilled, 

(7) After this implementation 
plan revision is approved by EPA. any 
agreements, induding mitigation measures, 
necessary for a conformity delermLiation 
wi l be both state and federally e.-iorceable. 
E.iforceability through the applicable SIP 
•vill apply to all persons who agree to miti­
gate direct and indirect emissiorj associated 
with d federal action for a conformity deter­
mination. 

(V) Savings P ivisions. The federal 
conformity rules u.nder 40 CFR. Part 51, 
Subpart W establish the conformity 'criteria 
and piocedures necessary to meet the re­
quirements of the FCAA § 176(c) until such 
time as this conformity SIP revision is ap­
proved by EPA, Following EPA approval of 
this SIP revision (or a portion thereof), the 
approved (or approved portion of the) state 
criteria and procedures would govern con-
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1 1994 in Beaumont, and on Sep<emtDer 2, 
1994 in Houston. However, tjecause no one 
signed the roster to speak in Beaumont or 
Houston the coul reporter dd not prepare 
an olficial transact lor those two heanngs. 

rhe Vt Hiio Crty/Coonty Heanh and Environ­
mental Dtstncl (EPCCHED) genwaltv agreed 
wKh the mles and SIP revision as proposed 
The EPA generjilly supported the rule and 
SIP revision; hcwe\er, they suggested sev­
eral ed.tonal changes to both the njle and the 
SIP narralrve. In the rule. EPA suggested that 
the word 'or be replaced with 'and/or- .n 
§101 30(b)(l5)(A), and in §101 30(h)(2). The 
EPA suggested thai the phrase 'as indicated 
in 40 CFR, §93 1 53(c)(3)- be deletod from 
§101 30(c)(3)(C) because the TNRCC is nrt 
adopting the EPA rules by relerence The 
EPA suggested that the phrase 'state or led-
erally- be changed to -st. te and lederally* in 
§101 30(c)(i2), and the phrase "applicable 
SIP Of maintenance' be cfanged to 'applica­
ble SIP attainment or maintenance' in 
§101 30(h)(1)(A) . The EPA suggested that 
the word 'determined" be changed to "deter-

' mines" in §101 30(h)(1)(D)fiO. The EPA ateo 
suggested editorial changes to the preamWe 
najratrve ol the rule, in the SIP narrative, EPA 
suggested that any reference to 
•nonattcJnment areas" also include a reler­
ence to "maintenance areas" throughout the 
SIP In the SIP Section b., coooemipg Back-
ŷound Inlormation, EPA suggested that the 

ptrasB "or are regionally significant be 
added after the word "levels" in the first parâ  
5Taph am the word "similar" be replaced 
w«h the ptrase "nonlederal as well as t«i^ 
ran in th'- ecood paragraph Finally. EPA 
suggested that the discussion concerning de 
minimis lever in Section b, be changed to a 
toC «te to improve darty, and the phrase 
"slate agcnaes" be replaced with "nonlederal 
entities' 

Although none ol the editorial changes signili-
cantly aHecfed the requrements or meaning 
ol the rule language, the TNRCC stall made 
the editonal changes. Tho TNRCC stall ateo 
made the editonal changes to the SIP narra­
tive as suggested 
The six other commenters: the American 
Ijjng Associ»;«Dn ol Fort Worth (AbA-FW) 
Flo Slahly ot the Coppoll Crty Counal 
(Coppell) Jean Murph ol the Cof neil Citi­
zens' Advocate Newspaper (Advocate), the 
Texas Citizens' Lobby (Citizens' Lobbv). the 
Galveston-Houston Assoaation lor "mog 
Prevention (GHASP). and one individual sug­
gested revisions to the general conlormity 
rule and to the process ol determining jen­
eral conlormity 

GHASP commerrts included over loir type­
written pages ol suggested changes to the 
rule all ol which would make the state rule 
more stringent than the lederal rule The 
GH ASP suggestions included extending the 
lederal da mmimis level down lo t'Ki majcx 
modilicalKjn level lor each nonattainment 
area tequnng a general conlormity analysis 
t^i lederal actions which r-uned beiore 
March 15. 1994, chaog ng dennilions speci­
fied in the lederal rule, changing the srtua-
tions specifically Ir.ted in It e lederal rule lor 
which general cc';'3miity requrements do not 
apply or aie presumed to conlorm, changing 

the lederal defniton ol "a rec-irally signifi­
cant aClton,- requrng the TNRCC to perlorm 
the conlormity analysis rather than tho appro-
p-iale lederal agency; changing the frequency 
ol general conlormity de'ermina'«or«, chang­
ing the lederal cnleria 'or determining general 
conlormity, and changing the mitigation re-
quroments to lequre an equal or greater 
emssions reduction lor the prooosed lederal 
action. 
The new njle is essentially an adoption ol the 
lederal general conlormity njles lor ths Stale 
ol Texas Soction 33 151 ol the lederal rule 
allows the stale, or the state's designated 
agency (TNRCC). to adopt a rule which is 
more stnngent than the lederal rule, il the 
state ateo applies the rule to all nonlederal 
(stale arri local agency) actions within the 
nonattainment and maintenance areas. For 
example il the state wsheo to make Ihe da 
minimis level Icwer than the federal level, 
tiien the entro rule would have lo apply lo all 
state and local agency adons The EPA set 
the de minimis level in an eHort to Bmit time 
and resoiTces invested by agencies in mak­
ing determinalions for thousands ol lederal 
actions annually, and to serve as a cutoH 
point to locus on those lederal actions which 
are truly significant. A lower de minimis level 
would then add thousands ol lederal, stale, 
and local actions annually to ihe general con­
lormity determinalion process The TNRCC 
chose not to pursue a more stringent general 
conlormity rule, although the TNRCC re­
serves the right to increase the stnngency 
with luture rulemaking 
EPCCHED expres.ied a conceal that the fe­
deral portion ol the volatile organic compound 
(VOC) emissions have not been regulaled or 
controlled as strictly as they should have 
teen. 
The general conlormity rule was a statutory 
obligation under the FCAA, §176(c)(4), which 
authorized EPA and the stales to regulale 
lederal activities to a grealer extent than they 
regulate privaie aC.Nities. All activities, pn­
vate stale, and lederal. must comply with 
specHic SIP requiremer̂ s and obtain pre-
constructioo permits, il applicable. However, 
in accordance with lhe FCAA, §176, only 
federal agenaes are required, as an addi­
tional matter, to detemiine whether an action 
will conlorm to the SIP. 
One individual Irom the ALA-FW expressed a 
nerv)nal relig ous convictioo against being re­
qured to lakt an oath beiore being allowed to 
testify at a p'islic hearing, "."ha individual also 
stated tia' the hearings are too restrictive 
because questions voK:ed diring the heanng 
are not answered al the heanng and included 
as part ol the public record. 
Attendees who wteh to present oral am-
ments are not required to take an oath. They 
are asked by the court reporter to stand and 
be swom. bul anyone who chooses not t- he 
sworn T.ay present comments nonetheless 
As stated in puWc heanng noices and ir 
preambles to proposed rules, 'Ih^ividiials 
may pesent oral statements when called 
upon in order ol registration. Open discussw 
within the audience «ill not occur diring the 
hearings, ho*. ,oi, a TNRCC stall member 
will be available lo discuss 'he proposal 30 
minutes poor lo each heanng and will answer 

questions belae and after each.heanng" Any 
questions from the audence dunng the open 
dsci ssions beiore or alter a heanng re«n-e 
immediate responses from the stall Ques­
tions rarely occur duing the lormal heanng, 
but when they do, they receive a written 
resoonse later m the analysis ol leslimony 
whtfh becomes par' ol the otfiaal heanng 
reoorq and is included in the prBanble to lhe 
edopled rules and SIP pubtehed m the Texas 
Register. 
ALA FW questioned whether a lederal pro­
ject, such as the Svpercondud-
ing/Stpercollrier, whkih had been cancelled 
beiore the general conlormity rules were in 
eHect, would be requred to comply with gen­
eral conlonnity in the event ol a revival ol Ihe 
protect 
11 the project was kvaied in a nonattainment 
area and was resu -cted in such a matter 
thai the ongina! Na.onal Environmental Pol­
icy Ad (NEP ', anahysis was stiU vaid. and 
thai NEPA analyse had been completed by 
January 31,1994, then the pojed would not 
have to go tfrough general conlonnily. II the 
•roiect was modified sulfc'ently upon resur-
reSion however, that the NEPA analyst was 
revised then the general conlonnity rule 
wouH apply In the specifc case o! the ElDs 
County Superconducting/Supercollider, Ihe 
proect was Vxated in qn attainment area lor 
all cnteria pollutants: therelaa, general con­
lonnity would not appty at Ih.s time. 
ALA-FW questioned whether a proposed air- v V 
port in Ells County would contrtute lo the 
nonattainment stalus ol the DatoTort Wtjih 
(DFW) ozone nonattainment aiea, ALVFW 
ateo questioned why Elfrs County was nc< 
.nduded as part ol the DFW ozone 
nonattainment area. FinaUy. AUk-FW ques­
tioned why Ellis County te nc< designaJod 
nonattainment lor SO, when it is app.x-entty in 
exceedar.ce ol the SO, stanb?-̂  

The inclusion ol certain outlying counties, 
such as Elli<; and Johnson, was senously 
considered when the cunent loix-coonty 
nonattainment area desiQriation was made by 
EPA in 1991. Hw<evsr, the emphass o( this 
proposed general conlormity mle and SIP 
revision is not to detemiine hew many coon 
ties should be included in the DFW ozone 
nooanainment area, but ralher to implement a 
methodology whereby lederal actions are re­
newed lor SIP compliance in nonattainment 
o.- maintenance area.". Although the outlying 
countes were not spedfit-^ly included in the 
control strategy lor DFW oione attainment, 
the emissions l->r. these outlying counties 
were included as part ol the dirshed modeled 
by the UrtMn Arched Model (UAM). The 
UAM results demonstrate that even wHh the 
uncontrolled emissions from the outlying 
counties the lour-counfy nonattainment area 
will reach attainment with the oin-enl four-
county control Strategy. However, dunng the 
maintenano3 penod ol 20 yeare alter 
redesignatcn to attainment, the emiMmrs 
Irom the ouiVing counties will be periodically 
reviewed arfl considered as possbe targets 
lor reductiof as the situalcn wananis. The 
curent leceral mle only W l ^ s «o 
nonattainmer.t or maintenance areas; how­
ever EPA has expressed an intent to extend 
the general conlormity aile to certain altain-
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presentation of required basic tnd advanced 
training modules for clients and employees. 

(d) Facility administrators are re-
I -sible for ensuring that clients and ern­

es receive the training. 

§405.295. Exhibits. The following exhib­
its are referenced in tnij subchapter: 

(1) Exhibit A-Recommenda-
tions for Basic Evaluation of HtV-Infected 
Patients: CD4 Cell Counts. Use of Antivi-
rais. and ;*revention of Opportunistic Infec­
tions; 

(2) Exl-bit B - H I V / A I D S Pre­
vention Program; 

(3) Exhibit C-Management of 
Accidental Exposure to flIood/Body Sub-
stances-TXMHMR Protocol for Serologic 
Testing ind Follow-up; 

(4) Exhib.t D-PubUc Health 
Services Statement on Management of Oc­
cupational Exposure to Human 

,Immunodeficjenf:y Virus, including Consid­
erations Regarding Zidovudine 
Postexposure Use. and 

(5) Exhibit E-TDMHMR 
HTV/AIDS Workplace and ConfidenUaHty 
Policy. 

V ^0J .J96 . References. The following laws 
' i ndes are referred to in this subchapter 

(1) Texas Communicable Dis­
ease Prevention and Control \ct. Texas 
Health and Safety Code. Chapters ^1 and 
85; 

(2) Rehabilitation Act of 1973. 
§504; 

(3) The Americans with 
Disabilities Act of 1990; 

(4) Chapter 402, Subchapter C 
of this chapter (relating to Transfer to Ve.t-
non Maximum Security Unit); 

(5) Chapter 404. Subchapter E 
of this chapter (relating to Rights of Patients 
Receiving Mental Health Services); 

(6) Chapter 405, Subchapter F 
of this chapter (relating lo Restraint and 
Seclusion in Mental Health Facilities); 

(7) Chapter 405, Subchapter H 
of this chapter (relating to Behavior Man­
agement-Facilities Serving PeÎ o.̂ s with 
.Vlental Retardation); and 

(8) Qaptcr 405, Subchapter Y 
of this chapter (relating to Client 
Rights-Menial Retaidation Facilities). 

* "Tite agency hereby certifes that the rule as 
Jopted has been reviewed by legal counsel 

d/id found to tie a valid exercise o' the agen­
cy's legal authority. 

Issued in Austin. Texas, on Novamber 22, 
1994, 

TRD-9451253 Ann K. Utf-' 
Charnian, T«iti Board ot 

M«rul HMn^ tnd 
Marrtal R*iard(tion 

T*xu Dsptnmsm ol 
Manui HttJth and 
Menu! Rttardailon 

Effect'rvf dale: Decemtiei 13, 1994 

Proposal publicalicn dale: August 30, 1994 

For firther information, please call: (512) 
206-4516 

• • • 
ITTLE 30. ENVERONMEN-

TAL QUALITY 
Part I . Texas Natural 

Resource Conservation 
Commission 

Chapter 101. General Rules 
• 30 TAC §10130 
The Texas Natiral Resource Conservation 
Commtesion (TNRCC) adopts new §101.30 
and revteion to the Stale Imptementalion Plan 
(SIP), concenning the criteria and procedures 
for determining general conformity with the 
SIP in nonattainment and maintenance areas, 
with ctianges to the oroposed text as pda-
nshed in the August 9, 1994, issue of the 
Teiras Register (19 TexReg 6197), The new 
§101.30 is adopl&l as a revteion to Ihe SIP 
lor the control ol criteria pollijtants (ozone, 
carbon monoxide (CO), nitrogen dioxide 
(NO,), sullir dioxide (SO,), particulale matter 
(PMJ, and lead) in the nonattainment and 
maintenance areas. Changes to the rule in­
clude several minor editorial changes sug­
gested by Ihe United Stales Environmental 
Protection Agency (EPA) in 
§§101.30(b)(15)(A), 101.o0(c)(3)(C), 
101.30(c)(12), 101.30(h)(1)(A), 
lOl.30(h)(i)(D)Oi), and 101, 30(h)(2). Nrne 
of the editorial changes affeded the require­
ments or meaning of the uie language. 
Changea to tbe SIP include adding the 
phrase 'maintenance area" to any relerence 
to "nonattainment area' reganjing the appli-
catiility of the rule, adding the phrase 'or are 
regionally si(inilicant' and replacing ttie word 
'similar' with Ihe p tse 'nonfederal as well 
as lederal" in Section b. (Backgroi'nd Inlor-

lation), and ptedng the dtecussion concam-
ii g de minimis levil in Section b. 
(Background Inlormation) at the bottom ol the 
page as a foo(no<e. These revtewns w«̂ e 
requrec' by the Federal Clean Ar Ad (FCAA) 
Amendments of 1990 and Ihe sutasequem 
Nt̂ ember 30, 1993 gencal conformity 
rulemaking by EPA. The EPA required ihal a 
SIP revteion arxl an enlaceable rule be 
adopted conceming general conformity no 
later than November 30, 1994. 

Thte new rule is rwcessary to irrpioment pro­
cedures fa determining ttie general conform-
il/ ol federal actions in nonattainment and 
maintenance areas with lha SIP in force in 
tnose areas. The rule te necessary to allow 
EPA to make a finding that the ceneral con­

lormity SIP meels the requirements ol the 
FCAA, and Ihe fiial EPA .-ula on general 
conformity in the Code ot Federal Regula­
tions (CFR). 40 CFR. Part 5' The new rule B 
essentially an adoption ol tî e federal general 
conlormity r ^ , lor the State ol Texas. The 
lederal rule allovs the stale, or the stale's 
designated agency (TNRCC), lo adopt a rule 
which is mrye stringent than tfie lederal rule, 
il Ihe stale ateo applies the rule tc all nonfed­
eral actions within the nonattainment and 
mainienance areas. The TNRCC chose rxjt to 
pursue a more stringent general conformity 
njle, although the TNRCC reserves the right 
to increase tfie stringency with future 
rulemaking. 

Under tfie pr t̂eions ol general conformity, 
any 'ederal i>y;e,ioy that te considenng an 
action in a nonaRainm.jnt or maintenanoa 
area which will causa the emissions ol a 
criteria pollutant (or a precursor ol thai criteria 
pollutam) to increase abĉ e tha 'ie minimis 
level, a be regionally significant, w>ll tie re­
quired to mitigale thai Increase back °o zero. 
The lederal agency will also have to docu­
ment the conlormity analyste to demonstrate 
to the TNRCC that the action conlomis to the 
applicabie SIP fa the nonattainment or maii-
tenance area. In cases where the federal 
agency does not hav,-, or cannot pircliase, 
sufficient emissions reduction credits to miti­
gate the propo^d inaease, the federal 
agency may petition the stale to amend the 
applicable SIP to make t,,e reductions else-
wfiere in the nonattainment area. If ttie stale 
does not agree to amend the SIP and the 
lederal agency canno' find mitigation reduc­
tions elsewhere, then the action may be de­
nied. The are many lederal actions which 
have been determined to be exenpt trom 
these rules. Federal agencies must make 
their ccnlor-nity determinations availatile for 
putjiic review and comment, 

Wtih the exception ol Fed̂ val Highways Ad-
mintetralion and Federal Transit Aulhority 
transportation actions thte rule appTies to all 
federal agencies ir; ronalt-iinment and main­
tenance areas thai eittier directly fund, or 
have approval control, lor actions within those 
areas. TypicaJ agenaes and actions thai will 
tie aflected by this rule Include the Federal 
Aviation Administration (FAA) with airport ac­
tions and the Department of Defense with 
military installation cJosires and reaJî .'-
ments. 

This proposed rule contains definitions spe­
cific to general conlormity, the applical'ility ol 
lederal actions to the rule, exemptions ô  sev­
eral lederal actions from the rule, and ;he 
procedures for determining general conform 
ity with the SIP. The procedures specify the 
requirements ol the general conlormity deter 
minalions, Ihe analysis p ocedure, the report­
ing and putilic comment requirements, Ihe 
trequency ol conlormity de'erminalion's, the 
criteria by which conlormity is determined, 
and the process ol emtesions mitigalion. The 
njle also contains a savings provision which 
speciiies when a lederal agency shall follow 
Ihe lederal rule and when a ledera "gency 
shall lollow tfie stale rule 

Public hearings were held on Augusi 31, 
1994 in El Fasc and b'ing, Texas. Public 
hearings were atec scheduled on September 
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(ii) where the TNRCC 
determines, in accordance wiOi subsections 
(e) v i (f) of this section and consistent 
nk-ith the applicable SIP. that an areawide air 
quality niodeling analysis is appropriate, 
and that a local air quality modeling analy­
sis is not needed, the total of direct ttd 
indirect emissions from the action meet the 
requirements specified in paragraph (2) of 
this subsection, based on areawide model­
ing, or .meet the requirements of paragraph 
(1)(E) of this suosection; 

(E) for ozone or nitrogen di­
oxide, and for purposes of paragraphs 
(l)(q(u) and (1)(D) (ii) of litis subsection, 
each portion of the action or the action as a 
whole meets any of the following require­
ments: 

(i^ where EPA has ap­
proved a revision to an area's attainment or 
miintena.Tce demonsuation after 1990, and 
the suie mjkes a determination as provided 

" in subclause (1) of this claure. or where the 
state makes a commitment as provided in 
subclause (II) of this clause. /Viy such de­
termination or commitment shall be made in 
compliance with subsections (e) and (f) of 
this section 

(I) The total of direct 
and indirect emissions from the action, or 
ponion thereof, is detrrmined and 
documented by the TNRCC to result in a 
level of emissions which, together with all 
other CTiissions in the nonattainmen' or 
maintenance area, would not_ exceed th*. 
emissions budgets specified in the applica­
ble SIP. 

(IT) The total of direct 
and indu-ect emissions from the action, cr 
portion thereof, is determined by • the 
TNRCC to result in a level of emissions 
which, together with all other -missions in 
the nonattainment or maintenance area, 
would exceed an emissions budget specified 
in the appUcable SIP a,id the TNRCC 
makes a written commitment to EPA which 
includes the following: 

(•a) a specific 
schedule for adoption and submittal of a 
revision to the applicahle SIP which would 
achieve th-, needed emission reductions 
prior to the ti.-ie emissions from the federal 
action would occur; 

(-b-) identification 
of specific measures for incorporation into 
the applicable SIP wnich would result in a 
level of enusions which, together i*ith all 
other emissions in the nonattainment or 
maintwance area, would not exceed any 
emissions budget specified in the applicable 
SIP; 

(<-) a demonstra­
tion that all existing applicable SIP requL'e-
meats are being implemented in the area for 
the pollutants affected by the federal action, 
and that local authority to implement addi­
tional requ'.ements has been fully pursued. 

(-d-) a determina­
tion that th' rt", or sible federal agetKies 
have required all reasonable mitigation 
measures associated with their action. As i 
matter of TNRCC policy, a commitment 
will be m ade cnly if the TKRCC detemiines 
that the project sponso.is and responsible 
federal agencies have sought all available 
emissions offsets and made all reasonably 
available modifications of the action to re­
duce enussions; and 

(-e-) written docu­
mentation including all air quality analyses 
supporting the conformity determination. 

(HI) Where a federal 
agency made a conformity detennination 
based on a state commitment under para­
graph (1) (E)(i)(ID of this clause, such a 
state commitment is automatically deemed 
to call for a SIP revision by EPA under the 
FCAA, §110(k)(5) effective on the date of 
the federal confcrmity determination and 
requiring respor.s within 18 months or any 
shorter time w.Uiin which the state commits 
to revise ti'ie applicable SIP. 

(ii) the action or portion 
thereof, as determined by the MPO, is spe­
cifically included in a current transportation 
plan and transportation improvement pn3-
gram which have been found to conform to 
tne appUcable SIP under §114.27 of this 
tide, conceming Transportation Conformity, 
or the Transportation Conformity SIP, or 40 
CFR. Part 93, Subpart A; 

(ui) the action, or portion 
thereof. fuUy offsets its emissions within 
the same nonattainment or maintenance area 
through a revision to the appUcable SIP. or 
an equally enforceable measure that effects 
emission reductions equal to or greater than 
the total of direct and indirect emissions 
from the action so that there is no net 
increase in emissions of thi.t pollutant; 

(iv) where EPA has not 
approved a revision to the relevant SIP. 
attainment demonstration, or maintenance 
demonstration since 1990, the total of direct 
and indirect emissions from the action for 
the future years as described in subsection 
(i)(4) of this section do no' increase emis­
sions virith respect to the baseUne emissions; 
and: 

(•a-) calendar year 
1990; " 

(-b-) the calendar 
year that is the basis for the classification 
(or, where the classification is based on 
multiple years, the year that is most repre­
sentative in terms of the level of activity), if 
a classification is promulgated in 40 CFR. 
P'jt 81; or 

(-C-) the year of the 
baseUnc inventory in the appUcable PM ,̂ 
SIP; 

(II) the baseline emis­
sions are the total of direct and indirect 
emissions calculated for the future •. i«rs. 
dexribed in subsection (i)(4) of this section 
using the historic activity levels described 
in paragraph (l)(E)(iv)(D of this rubscction 
and appropriate emission factors for the fu­
ture years; or 

(v) where the action in­
volves regional water or wastewater pro­
jects, such projects are sized to meet only 
the needs of population projects that are in 
the appUcable SIP, based on assumptions 
regarding per capita use that are developed 
or approved in accordance with subsection 
(i)(l) of this section. 

(2) The areawide and/or local r 
air quality modeling analyses must: 

(A) meet the requirements in 
subsection (i) of this section; and 

a 

(I) the baseline enus­
sions reflect thc historical activity levels 
that occurted in the geographic area af­
fected by the propo-,ed federal action dur­
ing: 

(B) show that th.e action docs 
not: 

(i) cause Oi contribute to 
any new violation of any standard Ln any 
area; or 

(u) increase the frequency 
or severity of any existing violation of any 
standard in any area. 

(3) Notwithstanding any other 
requirements of this section, an action sub­
ject to this rule may not be determined to 
conform to the appUcable SIP unless thc 
total of direct and iidirect emissions from 
the action is in compUance or consistent 
with all relevant requirements and mile­
stones ccntained in the applicable SIP, such 
as elements identified as part of the reason­
able further progress schedules, assump­
tions specified in the attaiiuneiit or 
maintenance demonstrat'on, prohibitions, 
numerical emission Umif, and work prac­
tice requirements; ar.i sur.i action is other­
wise 'n compliance with »'l relevant 
requirements of the appUcable "IP. 

(4) Any analyses required under 
this section shall be completed, a.id any 
mitigation requi'emenis necessary for i 
finding of conformity shall be identified in 
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rai agency making the detemunation must 
obtain written commitmenu from the appro-
prj ' ^ons or agencies to implement any 
mi ; wluch ai-e identified as conditions 
for-..-^ing such detemunations. Such writ­
ten conurtitment shaU describe such mitiga-
d.in measures and the nature of the 
comntitment. in a manner consistent with 
the prev ous sentence. After this implemen-
ution plan revision is approved by EPA, 
s.nforceability through the appUcable SIP of 
any measures necessary fcr a determination 
of appUcabiUty wiil apply to all persons 
who agree to reduce direct and indires 
emissions associated with a federal action 
for a confomtity appUcabiUr determina­
tion. 

(d) Co.nformity Analysis. Any fede­
ral departmtnt. agency, or insi'TimentaUty 
of the federal government taking an action 
subject to 40 CFR. Part 51. Subpart W and 
this section shall make its own confomu:y 
determination consistent with the require­
ments of this rult T'. making its conformity 
determination, a federal agency must con­
sider comments from any interested parties. 
Where multiple federal agendt: have juris­
diction for various aspects of a project, a 
federal agency may choose to adopt the 
analysis of another federal agency (to the 
extent * - roposed action and impacts tna-
lyzed a. .le same as the project for which 
a 'onnity determination is required) or 
t > its own analysi; in order to make 
iu .iformity determination. 

(e) Reporting Re<;uirements. 

A federal agency making t 
conformity determination under subsection 
(h) of this section shall provide to th' ap­
propriate EPA Regional Office, iie 
TNRCC, locil air qua'ity agencies and. 
where appUcable. affected federal land 
managers, TxDOT and the MPO. a 
30-day notice which describes the proposed 
action and the federal agency's draft con­
formity detennination on the action. 

(2) A federal agency shall notify 
the appropriate EPA Regional Office, 
TNRCC, local air quaUty agencits and, 
where appUcable, affected fedrra. land 
managers. TxDOT and the MPO within 30 
days after making a final confcnity deter­
mination under subsection (h) ot this sec­
tion. 

(3) As a matter of po'icy, the 
state will not make any determination under 
subsection (h)(l)(E)(i}(r) of this section oi 
any comntitment under subsection 
(h)(l)(E)(i)Cn) of this section, unless the 
federal agency provides to uie TNRCC in­
formation on all projects or other actions 

may affect air quaUty or emissions in 
ea to which this rule is applicable, 

wnctner such project or action is detennined 
to be subject to this rule under subsection 
[c) of this secuon. As a matter of policy, the 

emissions budget that would otherwise be 
avaiiabie for projects of any federal agency 
under subsection (h) of this section sh ill be 
rrduced by 50% [or otiier percen'jge i.s the 
state determines] in the case of any federal 
age.Tcy that does net provide to the TNPCC 
Information on all projects or other action^ 
which may affect air quaUty or emLisions in 
any area to which this rule is appUcable. 
regardless of whether such project or action 
is determined to be subject to this rule 
ur̂ dei subsection of this section. 

(0 PubUc Participation and Con­
sultation. 

(1) Upon request by any person 
regarding a specific federal action, a federal 
agency shall make available for review its 
draft confomuty determination under sub­
section (h) of this section with suppo.rting 
materials which describe the analytical 
methods, assumptions, and conclusions re-
Ued upon in making the appUcahiUty analy­
sis a-nd draft conformity determination. 

(2) A federal age.icy shall make 
pubUc its draft cxinformity detennination 
under subsection (h) of this section by plac­
ing a notice by prominent advertisement in 
a daily .newspaper of general circulation in 
the areas affected by the action and by 
providing 30 days for written pubUc com­
ment prior to taking any formal action on 
the draft determmation. This comment 
period may be concurrent with any other 
pubUc mvolvement such as occurs in the 
NEPA process. 

(3) A federal agency shall docu­
ment its response to all the comments re­
ceived on its draft confomuty determination 
under subsection (h) of this section and 
make the comments and responses avail­
able, upon request by any person regarding 
a specific federal action, within 30 days of 
the final conformity deteimination. 

(4) A federal > '.tncy shall make 
pubUc its final conformity determination 
under subsection (h) of this .x:tion for a 
federal action by placing a notice by ptomi 
nent advertisement in a daily newspaper of 
general circulation in the areas affected by 
'he action within 30 days of the final con­
formity determination. 

(g) Frequency of Confcrmity Deter­
minations. 

(1) The conformity status of a 
fsderal action automatically lapses five 
years from the date a final conformity deter­
mination is reported under subsection (e) of 
this jcction, unless the federal action has 
been completed or a continuous program 
has been commenced to implement that fe­
deral action within a reasonable time. 

(2) Ongoing federal activities at 
a given site showing continuous progress 
are not new actions a r j do not require 
periodic redetermination so long as the 

emissions associated with such activities are 
within the scope of the final conformity 
dete-tnination reported under subsection (e) 
of this section. 

(3) If. after the conformity de­
termination is made, the federal acton is 
changed so that there is an increase in thc 
total of direct anJ indirect emissions above 
the levels in subsection (c)(1) of this sec­
tion, a new conformity deterranacon is re­
quired. 

(h) Criteria for Conformity Deter­
mination of General Federal Actions. 

(1) An action required under 
subsection (c) of this section to have a 
confomtity determination for a specific pol­
lutant. wiU be determined to conform to >he 
applicable plan Lf. for each poUutan'. that 
exceeds the rates of subsection (c)(2) of this 
section, or otherwise requires a conformity 
determination due to the total of direct and 
indirect emissions from the action, the ac­
tion meets the requirements of paragraph 
(3) of this subsection, and meets any of the 
foUowing requirements: 

(A) for any criteria poUutant. 
the total of direct and indirect e.nissions 
from the action are specifically identified 
and accounted for in the appUcable SIP 
attainment or maintenance demonstration; 

(B) for ozone or NO,, thc 
total of direct and indirect emi-̂ ions from 
the action are fully offset within tiie same 
nonattainment or maintenance area through 
a revision to the appUcable SIP or a mea­
sure simtiarly enforceable under state and 
federal law that effects emission xductions 
so that there is no increase in emissions of 
that poUutant; 

(Q for any criteria poUutmt 
except ozone and NOj, the total of direct 
and indirect emissions from the action shaU 
meet the reqttirements: 

(i) specified in paragraph 
(2) of this subsection, based on areawide air 
quaUty modeUng analysis and iocal air qual­
ity modeUng analysis; or 

(u) specified in paragraph 
(1)(E) of this subsection and. for local air 
quaUty modeling analysis, the .-equirtm.ent 
of paragraph (2) of this subsection. 

(D) for CO or PM„: 

(i) where the TNRCC de-
tc-'m-'nes, in accordance with •ubscctions (e) 
and (0 of this section and consistent with 
the appUcable SIP, 'hat an areawide air 
qualiv modeling analysis is not needed, the 
total of direct rsid indirect cnissions from, 
the action meet the requirerr.ents specified 
in paragraph (2) of this subsection, based on 
local air quaUty modeling analysis; or 

ADOPTED Rurr, n...^w7 1004 ,0 r.r,.. 9';n 



(1) Conformity determinations 
federal actions related to transporta'ion 

ns. programs, and projects developed, 
ided, or apprô 'cd under Tide 23 United 
ites Code or the Federal Transit Act (49 
.ited States Code. §1601 et seq.) shaU 
et the procedures and criteria of §114 27 
this title, regarding Transportation Con-
mity. and the Transportation Conformity 
?, in Ueu of the procedures set forth in 
s rule. 

(2) For federal actions not cov-
•4 by paragraph (1) of this subsection, a 
nformity determination is required for 
ch poUutant where the total of direct and 
iirect emissions in a nonattainment or 
tintenance area caustH by a federal action 
juld equal or exceed a.:v of the rates in 
bparagraphs (A) or (B) of this paragraph. 

(A) For purposes of para-
iph (2) of this subsection, the foUowing 
tes ap|/lv in nonattainment areas (NAAs): 
gure 1: §l01.30(c)(.)(A) 

' (B) For purposes of para-
aph (2) of this subsection, the foUowing 
:es apply in maintenance areas: 
gure 2: 5101.30(c)(2)(B). 

(3) The requirements of this rule 
lall not apply to: 

(A) actions whe.̂  the total 
" direct and indirect enussions are below 
e emissions levels specified in paragraph 
) of this subsection, 

(B) the foUowing actions 
hich would result in no emissions increase 
• an increase in emissions that is clearly de 
inimis: 

(i) judicial and legisla-
ve proceedings; 

(ii) continuing and recur-
ng activities, such as permit renewals, 
here activities ĉ r̂ ducied wiU be similar in 
xipe and operation to activities currently 
ring conducted; 

(iu) rulemaking and pol-
y development and issuance; 

(iv) routine maintenance 
-id repair activities, including repair and 
:aintenance of administrative sites, roads, 
ails, and facilities; 

(v) civU and criminal en-
Kcement attivities. such as investigations, 
jdits, inspections, examinations, prosecu-
ons. and the training of law enforcement 
ersonnel, 

(vi) admirustrative actions 
jch as personnel actions, organizational 
hanges. debt management or coUection, 
ish management, internal agency audits. 

progra:.! budge' proposals, wd mai -rs re­
lating to the administration and collection of 
taxes, duties, and fees; 

(vu) the routine, recurring 
transportation of material and personnel. 

(viU) routine movement 
of mobUe assets, such as ships and aircraft, 
m home port rcassignmenls and stations 
(when no new support facUities or person­
nel are required) to perform as operational 
groups, or for rep.tii or overhaul; 

(ix) mainienance dredg­
ing and debris disposal where no new 
depths are required. appUcable permits are 
secured, and disposal wiU be at an approved 
disposal site. 

(x) -mih respect to exist­
ing structures, properties. ficUities, and 
lands where future activities conduaed wiU 
be similar in scope and operation to activi­
ties currently being conducted at the exist­
ing sti^ctures, propertias, facilities, and 
lands, actions such as relocation of person­
nel, (Uspositioii of fedcraUy-OTmed existing 
structures, properties. faciUties, and la.nds. 
rent subsidies, operation and mair'j:.iiance 
cost subsidies, the exercise of rtcewirship 
or conservatorship authority, assistance in 
purchasing strucoires. and the production of 
coins and currency; 

(xi'' the granting of leases. 
Ucenses such as for exports and traric, per­
mits, and easements where acti«'ities con­
ducted will be similar in scope and 
operation to activities currently .being con­
ducted; 

(xii) plarjiing, studies, 
and provision of techrucal assistance, 

(xiu) routine operation of 
faciUticj, mobile assets, and equipment; 

(xiv) transfers of owner­
ship, interests, and tides in land, faciUties, 
and real and personal properties, regardless 
of the form or method of the transfer 

(xv) the designation of 
empowerment zones, enterprise cotrjnimi-
ties. or viticultural areas; 

(xvi) a-tions by any of 
the federal banking agencies or the Federal 
Reserve Banks, including actions regarding 
charters. appUcations, notices, Ucenses. the 
supervision or examination of depository 
institutic 's or depository institu'ion holding 
companies, access to the discount window, 
Oi tiie provision of financial services lo 
banking organizations or to any department 
agency, or instrumentaUty of the United 
States; 

(xvu) actions by the 
Board of Governors of ihe Federal Reserve 
System or any Federal Reserve Bank to 
effect monetary or exchange rate poUcy; 

(xviii) actions that imple­
ment a foreign affairs function of the United 
Statrs; 

(xix) actions (or portions 
thereof) associated with transfers of land, 
'acuities, titie, and real properties tirough 
an enforceable contract or lease agreement 
where the deUvery of the deed is requu-ed to 
occur promptiy after a specific, rea'onable 
condition is met, such as promptiy after the 
land is certified as meeting the require-nen'.s 
of the Comprehensive Environmental Re­
sponse. Compensauon, and Liabil'ty Act 
(CERCL.̂ ), and where the federal agency 
docs nc' retain continuing authority to con­
trol emissions associated with the iands. 
faciUties. tides, or reai properties; 

(xx) transfers of real 
property, including land, facLUtits, and re­
lated personal property from a federal entity 
to anothe' federal entity and assignments of 
real property, including land. fadUties, and 
related personal property from a federal en­
tity to another federal entity for subsequent 
deeding to eUgible appUcants; 

(xxi) actions by the De­
partment of th,' Treasury to v.'fect fiscal 
poUcy and to exercise the borrowing author­
ity of the United States; 

(Q actions where the emis­
sions are not reasonably foreseeable, such 
as the foUoving actions: 

(i) initial outer contiiiea-
tai shelf lease sales which are made on a 
broad scale and are foUowed by exploration 
and development plans on a project levd; 

(u) electric power mar­
keting activities that involve the acquisition 
sale, and transmission of electric ene'gy; 

(D) individual action; which 
implement a decision to conduct carry 
out a program that has been fornd to con­
form to the appUcable SIP, such as pre­
scribed burning actions which a . consistent 
writh a land management plan that has been 
found to conform to the appUcable SIP. 
Such land management plan shaU have been 
found to confonn within the past five years. 

(4) Notwithstanding the other 
requirements of this rule, a conformity de­
termination is not required for the foUowing 
federal actions (or portion thereof). 

(A) the portion of aii action 
that includes major new or modified station­
ary sources that require a permit under the 
new source review (NSR) progra'.i (FCAA. 
§173) or the prevention of signficant dete­
rioration (PSD) program (Titie I . Part C of 
the FCAA). 

i I 

t ! 

i I 

o 
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(B) actions in response to 
emergencies or natural disasters such as 
hurricanes, eariiiquakes. etc.. which are 
commenced on the order of hours or days 
after the emergency or disaster and. if appU­
cable, which meet the requirements of para­
graph (5) of this subsection. 

(Q research, investigations, 
studies, demonstrations, or training other 
'han tiio,'* exempted under paragraph (3)(B) 
of this subsection, where no envuormientai 
detriinent is incurred or the particular action 
furthers air quaUty research, as d'ttermined 
by the state agency primarUy responsible 
for the SIP. 

(D) alteration and additions 
of e-dsting suuctures a-; specificaUy re­
quired by new or existing appUcable envi-
rorunental legislation o. environmental 
regulations, e g. hush houses for aircra.ft 
engineŝ  and scrubbers for air emissions. 

(E) direct emissions from 
remedial and removal actions carried out 
under the CERQA and associated regula­
tions to the extent such emiss ons either 
comply with the substantive requirements of 
he NSR/PSD permitting program or are 

exempted from other environmental regula­
tion under the provisions of CERCLA and 
appUcable regulations issued under 
CERO-A. 

(5) federal acnons which LTS 
part of a continuing response to an emer­
gency or disasta under paragraph (4)(B) of 
this subsection and which are to be taken 
more than six months af'er the com.mcnce-
ment of the response to the emergency or 
disaster under paragraph (4)(B) of this sub­
section are exempt from the requirements of 
this section only if: 

(A) tiie federal agency taking 
the actions m.ikes a w.-itten determination 
that for a specified period not to exceed an 
additional six months, it is impractical to 
prepare the conformity analyses which 
would otiierwise be required and th*. actions 
cannot be delayed due to overriding con­
cerns for pubUc health anu welfare, national 
security interests, and foreign policy com­
mitments, or 

(B) for actions which are to 
be taken after those acticns covered by 
paragraph (5)(A) of this subsection, the fe­
deral agency makes a new determination as 
provided in paragraph (5)(A) of this subsec­
tion. 

6) Notwithstanding other re­
quirements of this rule, individual artion.s or 
classes of actions specified by individual 
federal agencies that have met tiie critaia 

set forth in either paragraph (7)(A) or (71 
(B) of this subsection and the procedures set 
forth in paragraph (8) of this subsection are 
presumed to conform, except as provided in 
paragraph (10) of this subsection. 

(7) The federal agency must 
meet the criteria for establishing activities 
that are presumed to conform by 'ulfiUing 
the requirements set forth in eithe- para­
graph (7)(A) Of (7)(B) of this subsection: 

(A) the federal agency must 
dearly demonstrate using metiiods consis­
tent with this rule that the total of direct and 
indirect emissions from the type of activi­
ties which would be presumed to conform 
would not: 

(i) cause or ccntnbute to 
any new violation of any standard in any 
area. 

(u) interfere with provi­
sions in the appUcable SIP for maintenance 
of any sta.-.d;rd; 

(ui) increase the fre­
quency or severity of any existing violauon 
of any standard in any area; or 

(iv) delay timely attain­
ment of any standard or any r uired in 
tcrim emission reductions . other 
milestone: in any area including, where ap­
pUcable. emission levels specified in the 
appUcable SIP or purposes of: 

(I) a demonstia'ion of 
reasonable further progress; 

attainment; or 

piin: or 

(II) a demi... tiation of 

(in) a maintenance 

(B) the federal agency shiU 
provide documentition that the total of di­
rect and indirect emissions from such future 
actions woulr* be bdo* the emission .ates 
for a confer niry deie.-mmation that are es-
tabUshed i : . paragraph (2; of this sub.ec-
tion, based, for example, on simUar acticns 
•jken over recent years. 

(8) In addition to meeting the 
critena for establishing exemptions set forth 
in paragraphs (7)(A) or (7)(B) of this sub­
section, the following procedures must also 
be complied with to presume that activities 
will conform: 

(A) thc fedenl agency sh.aU 
identify through publication in the Federal 
Register its list of proposed activities that 
ire presumed to conform and the analysis, 
assumptions, e.nissions factors, and criteria 
used as the basis for the presumptions; 

(B) the federal agency shall 
notify the appropriate EPA Regional Office. 
TNTiCC. local air quaUty agencies and, 
where appUcable, the Texas Department of 
Transportation (TxDOT) a.id the MPO, and 
provide at least 30 days for the pubUc to 
comment on the list of proposed activities 
presumed to conform; 

(C) the federal agency shaU 
document its response tr- all the comm.ents 
received and make the corr-nents, response, 
and filial Ust of activities avaUable to the 
public upon request; and 

(D) the federal agency shall 
pubUsh the final Ust of such activities in tiie 
Federal Register. 

(9) Notwithstanding tiie odier 
requirements of tius rule, when the total of 
direct and indirect emissions of any poUut­
ant from a federal action does not equal o: 
exceed the rates specified ui paragraph '1) 
of this subsection, but represents 10% or 
more of a nonattainmer.t or maintenance 
area's total emissions of tha: poUutant, then 
•he action is defined as a regionaUy signifi­
cant actior and tlie require.rents of subsec­
tions (a) and (e)-O') of tiiis section shaU 
apply for tiie federal action. 

(10) Where in action, presumed 
to be £!< minimis under paragraph (3)(A) or 
(B) of this subsection, or otherwise pre­
sumed to conform under paragraph (6) of 
tills subsection is a regionaUy significant 
action or does not in fact meet ore of the 
criteria in paragraph (7)(A) of this section, 
tiiat action shaU not be considered de 
minimis or presumed to coriorm and the 
requirements of subsections (a) and (e)-(j) 
of this section shali apply for the federal 
action. 

(11) TTie provisions of tins sec­
tion shaU apply in aU nonattainment and 
maintenance arras. 

(12) Any measures used to af­
fect or deterntine appUcabiUty of this rule, 
as determined under this subsection, must 
result in projects that are in fact dj' minimis. 
must result in such de minimis levels prior 
to the time the appUcabiUty determination is 
made, and must be state and federaUy en­
forceable. Any measuies tiiat are intended 
to reduce air quaUty impacts for this pur­
pose must be identified (induding the iden­
tification and quantificancT of itl emission 
red ictions claimed); and the process for 
implc.nentaton (induding any necessary 
funding of such measures and tracking of 
such emission reductions) and enforcement 
of such measures must be described, includ-
ing an implementation schedule containing 
explicit timeUnes for implementation. Prior 
to a determination of appUcability. the fede-
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iicied impiads tfia* aro higher than would 
ealtv occur. As some evidence tfiat tfie pre-
lided results are probably higher than Ihe 
ictual concentrations, a-Titnent monitoring re-
.uts in the OFVt' area generallv have not 
locumented exceedances of ttie standarrls 
or CO or NO,. The last recorded exceedance 
>f tfie CO starvdanj wa> in 1985, and was 
raced to unusual trade events in ttia vicinity 
)l a monitor loc:i'ed near ck>«Ptown Dallas, 
rhere has never b^on 9 monitored 
jxcaedance of the NĈ  --landax' in the DFW 
irea. The CO levete in 1992 were less than 
xie-thinl ol the tioirly standand. In addition, 
IS part ol the development ol the EIS tor th<, 
yoposed runway expansion, the FAA con-
jucJed ambient air monitoring in the vicinity ol 
erminal 2E..! the CO concentrations were as 
nigh as those predicted hv the SCREEN 
.model, tfien the CO monitors wpuU have 
•egtefered high levete due to their cental lo-
atwn. The measured values, however, never 
axceeded four parts per million (ppm), while 
:he SCREEN model predicted values greale, 
•fian 35 ppm out 10 a distarvce of five kilome-
,ers In any event, futire aipaf actions must 
iomply with general conformity requrements 
wliich w,ll prevent significant increases of tfie 
precLTSor emtesions of VOC, NO,, and CO. 

Hie amendment is adopted unjer ttie 1 exas 
Health arxl Safety Code (Vemon 1992), the 
Texas Clean Ar Act (TCAA), §382,017, whioh 
provides the TNRCC with the authority to 
adopt rules consisient with the poCcy arxj 
ourpocies of the TCAA. 

§10130. Conform'ity of General Federal 
and Slate Actions ta State Implementaiion 
Plans. 

(t"* Purpose. 

(1) The p jpose of this rule is to 
implement § 176(c) of the Federal Qean Air 
Act (FCAA), as amended (42 United Stales 
Code, §7401 er seq:) and regulations under 
the Code of Federal Regulatio.is (CFR), 40 
CFR, Part 51, Subpai. W, wit*-, respect to 
the conformity of general federal actions 
with the appUcable ŝ ate implementation 
plan fSIP) Under those authorities, no de­
partment agency, or instrumentaUty of f-.e 
federil ôve.-:L~e.n; shall ...t-^e in; %v_ • :'. 
in any way or provide fLnaiiciil •̂ '..iSiance 
for; Ucense or permit or approve any activ­
ity which does not conform to an appUcable 
SIP. This rule sets lorth poUcy, criteria, and 
procedures for demonstrating and assuring 
conformity of such action to ti.e appUcable 
SIP. 

(2) Under FCAA, § 176(c) and 
10 CFR, Part 51. Subpait W, a federal 
agency inust make a determination that a 
federaJ action conforms to the appUcable 
SIP in accordance with the requirements of 
this rule before the action is taken, witii tiie 
ixcrpuon of fe/deral action? wherr dther: 

(A) a National Environmen­
tal PoUcy Act (NTPA) analysis was com­
pleted as evidenced by a final 

environmental assessment (EA), environ-
menial impact statement (EIS), or finding of 
no significant impact (FONSI) that was pre­
pared prior to January 31. 1994; or 

(B) prior to January 31. 
1994. an EA was commenced or a contract 
was awarded to develop the specific envi­
ronmental analysis; and sufficient envuon-
mental analysis is completed by March 15, 
1994. so that tiie federal agency may deter­
mine tiiat the federal action is in conformity 
witii tiie specific requirements and tiie pur­
poses of the appUcable SIP pursuant to the 
agency's affi.'mative obUgation under tiie 
FCAA, § 176(c); and a written determina­
tion of conformity under tiie FCAA 
§ 176(c) has Ix-en made by tiie federal 
agency responsible for the federal action by 
March 15, 1994. 

) Notwithstanding any provi­
sion of trus rule, a determination that an 
action is in conformity witii tiie appUcable 
SEP docs not exempt the action from any 
otiier requirements of the applicable SIP, 
tiie NEPA, or tiie FCAA. 

(b) Defirutions. Unless specifically 
defined in tiie TexdS Qean Air Aci (TCAA) 
or in the rules of the Texas Natural Re­
source Conservation Commission 'TNRCC 
or Commission), tht terms used by the 
Commission have the mea-niiigj commonly 
ascribed to them in the field of air poUution 
control In addition to the rerms which are 
defined by the TCAA. tne foUowing terms, 
when used in tius section, s.hall have the 
foUowing mearungs, unless Uie context 
dearly iiidicates otherwise. 

(1) Affected federal land man-
ager-The federal agency or tiie federal offi-
dal charged with direct responsibiUty for 
management of an arta designated as Qass 
I under the FCAA (4:; United States Code. 
§7472) tiiat is located witiiUi 100 kilometers 
of tiie proposed federal action. 

(2) AppUcable state implemen­
tation plan (SIP)-The portion (or portions) 
of the SIP. or most recent revision thereof, 
vhich has been approved ^ -der the FCAA. 
§110 or promulgated under thc FCAA, 
§110(c) (Federal Implementation Plan or 
FTP), or promulgated or approved pursuani 
to .-egulations promulgated under tiie 
FC/j \ , §30Ud) and which implements tiie 
relevant requirements of tiie FCAA. 

(3) Areawide air quaUty model­
ing analysis-An assessment on a scale that 
includes the entire non.ittiirjrent or mainte­
nance area which uses an air quaUty disper­
sion model to detennine the effects of 
emissions on air quality. 

(4) Cause or contribute to a new 
violaCon-A federal action tiiat 

(A) causes a new violation of 
a nauonal ambient air quaUty standard 
G>iAAQS) at a location in a nonattainment 
or mainter.ance area which would otherwise 

not be in violation of the standard during 
tiie future pe' 1 in question if tiie federal 
action were not taiten. or 

(B) contiibutes, in conjunc­
tion with other rcisonably foreseeable ac­
tions, to a new violation of a N.AAQS at a 
location in a nonattainment or maintenance 
are*' in a manner that would increase the 
trequrncy or sev̂ einry of thc niw violation. 

(5) Cause by. as used in the 
terms "direct emissions" and "indirect emis-
sions."-Emissions 'hat would r.ot otherwise 
occur in the absence of the federal action. 

(6) Criteria pollutant or stan-
dard-Any poUuta.nt for which tiiere is cstab-
Ushed a NAAQS in 40 CFR. Part 50. 

(7) Direct emissions-Those 
emissions of a criteria poUutant or it: pre­
cursors tiiat are caused or initiated by thc 
federal action and occur at tiic same time 
and place as the ac*ion. 

(8) Emergency-A situation 
where extremely quick action on tiie part of 
tiie federal agendes invol"ed is needed, and 
where the timing of such fede'al activities 
makes it impractical to meet tiie require­
ments of this rule, such as natural disasters 
Uke hurricanes or earthquakes, and civil 
disturbances such as terrorist acts and nuli-
tary mobUizations. 

(9) Emissions budgets-Those 
portions of tiie total allowable emissions 
defined fot a certain date in a revisioc to the 
appUcable SIP for tiie purpose of meeting 
reasonable further progress milestones, at­
tainment demonstrations, or maintenance 
demonstrations; for any cnteria poUutant or 
its precursors aUocated by tiie appUcable 
implementation to mobile sources, to any 
stationary source or class of stationary 
sources, to any federal action or class of 
actions, to any class of area sorrces, or to 
any subcategory of the emissions inver.to.-y. 
An emissions budget may be expressed in 
•irmj of a.1 annuai pe.nod, a daily period, or 
otiier period estabUshed in tiie appUcable 
SIP. 

(10) Enussions offsets, for pur­
poses 0.' subsection (h) of tiiis sec­
tion-Emissions reductions which arc 
quantifiable; consistent with tiie appUcable 
SIP attainment wd reasonable further pro­
gress demonstrations; surplus to reductions 
required by and credited tc otiier appUcable 
SIP provisions; enforceable under botii state 
and federal law; and permanent wnthin the 
time frame specified by tiie program. Emis­
sions reductions intended to be achieved as 
emissioris offsets under this riilc must be 
monitored and enforced in a manner equiva­
lent to tiiat under tiie United Stales Environ-
m'ntal ?rotecuon Agency's (EPA) new 
source review requtiements. 

n 
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'11) Emissions that a federal 
igen;y has a continuing prograro responsi-

>y for-Emissions tiiat are specificaUy 
ed by an agency carrying r̂ ut its author-

but docs not indudc enussioris tiiat 
ocair due to subsequent activities, uitiess 
such activities are required by the federal 
agency. Where an agency, in performing its 
normal program responsibUities, takes 
dor^ itself or imposes conditions that result 
ir loUutant e-nissions by a nonfederal 
-..ntity ta» 'ng subsequent actions, such emis­
sions are covered by tiie meaning of a con-
fjiuing prOfc.am rtspcnsibiUty. 

(12) Federal action-Any activity 
engaged in by a department, agency, or 
instrumentality of tiie federal government, 
or any activity thi a department agency, or 
instrumentaUty of tiie federal government 
supports -In any wiy; provides finandal as­
sistance for; licens's, pemiits, or approves. 
Activities related n ti'ansportation plans, 
programs, and proje:ts developed, funded, 

. or approved under Titie 23 United States 
Code or tiie Federal Transit Act (49 United 
States Code, §i60l f. seq.) are not consid-

red lo be federal actions under general 
conformity. Whert tiie federal action is a 
permit Ucense. or other approval for some 
aspect of a nonfederal undertaking, the rele-

'activity is tiie part portion, or phase of 
t.v nonfederal undertaking tiiat required thc 
•;d''.ral permit Ucense, or approval 

(13) Federal agency-A federal 
department agency, or instrumentaUty of 
the federal government. 

(14) Inaease tiie frequency or 
severity of any existing violation of any 
standard in any rea-To cause a 
nonattainment area to exceed a standard 
more often or to cause a violation at a 
greater concentration than previously ex­
isted or would otiierwise exist during tiie 
futiare period in question, if tht project were 
not implemented. 

(15) Indirect emissions-This 
term docs not have tiie same meaning as 
given to an indirect source of emissions 
under §110(a)f5) of tiie FCAA, but for gen­
eral conformity are tiiust emissions of a 
crit ria poUutant o: its precursors that: 

(A) are caused by the federal 
action, but may occur later in time and/or 
may be farther removed in rlistance I'nm 
the ction Itself i<u'IHT StiU reasonably fot e-
seeable; and 

(B) tiie federal agency can 
practicably control tnd wiU maintam con-
UX)1 over due to a continuing program re­
sponsibUity or tiie federal agency, 
iiicluding, but not limited to: 

(i'* tiaffic on or to, or 
stimulated or accommodated by, a prt>posed 
facUity vkliich is related to increases or other 
changes Ln the scale or timing of operations 
of such .'aciUty; 

(u) emissions related to 
the activities of empiOyees of contractors or 
federal employees; 

(iu) etiussiorj rel*'-d to 
employee commutation and similar pro­
grams to increase average vehide occu­
pancy imposed on aU employers of a ce.-tain 
sire in the locaUty. 

(iv) enissions related to 
the use of federal faciU '<JU under lease or 
temporary permit; 

(v) emissions related to 
tiie activities of contractors or leaseholders 
tiiat may be addressed by provisions th«t are 
usual and customary for conttacts o: eases 
or within thc scope of contractufl protection 
of the interests of thc United States. 

(li^l Local air quaUty modeling 
analysis-Ai. assessment of localized im­
pacts on a siale smaller than tiie entire 
nonattainment or maintenance area, indud­
ing. for example, congested roadway inter­
sections and highways or ttansit terminals, 
which uses an air quaUty cispr.-si n modd 
to determine tiie effects of emissions on air 
quality. 

(17) Maintenance arca-Any 
geographic region of tiie United States pre­
viously designated nonattainment pursuant 
to tiie FCAA Amendments of 1990 and 
subsequentiy redesignated to attainment 
subject to tiie requirement to develop a 
maintenance p'an under tiie FCAA, §175A. 

(18) Maintenance plan-A revi­
sion to tiie appUcable SIP, meeting tiie re­
quirements of the FCAA. §175A. 

(19) MettopoUtan Plann ng Or­
ganization (MPO)-That organization desig­
nated as bemg res,X)nsible, together with 
tiie sUte. for xinducting tiie continuing, co­
operative, - J com.prehensive planning pro­
cess under 23 United States Code, §134 and 
49 UnitLxl oiaitj t-ode, §1607. 

(20) MUes'one has the meaning 
given in tiie FCAA. §182(g)(l) and 
§189(c)(l)-A milestone consists of an emis­
sions 'evd a.nd tiie date on which it is 
required to be achieved. 

(21) National Ambient Air 
Quality Sundards (NAAQS)-Those stan­
dards established pursuant to the FCIAA, 
§109 and indude standards for carbon mon­
oxide (CC), lead (i\i), nittogen dioxide 
(NO^. ozone, particulate matter (Ph'), and 
sulfur dioxide (SO^. 

(22) NEPA-The National Envi­
ronmental PoUcy Act of 1969. as amended 
(42 United States Code, §4321 et seq). 

- (23) Nonattainment area 
(NAA)-Any geographic area of tiic United 
States which has been designated as 
nonattainment under tiie FCAA, §107 and 
dexribed m 40 CFR. Part 81. 

(24) Precursors of a criteria poi-
lutwt are: 

(A) for ozone, nittogen ox­
ides (NO^ [unless an area is exempted from 
NO, requUements under tiie FCAA, 
§ 182(f)] and volatUe orga.nic compoiiids 
(VOC). and 

(B) for PM„. tiiose poUut-
ants described in tiie PM„ nonaltainment 
area appUcable SIP as sigriificant contribu­
tors to tiie PM,„ levels. 

(25) Reasonably foreseeable 
emissions-Projected futiire indirect emis­
sions tiiat are identified at thc time the 
conformity determination is made; thc loca­
tion of such emissions is known to the 
cxterit adequate to determine tiie impact of 
such emissions; and the emissions are quan­
tifiable, as described and documented by 
the federal agency based on its own infor­
mation and after rcviijwlng any information 
presented to tiie federal agency. 

(26) RegionaUy significant ac-
tion-A federal action for which tiic direct 
and indirect emissions of any poUutant rep­
resent 10% or more of a nonattainment or 
maintenance area's emissions inventory for 
that poUutant. 

(27) Regional wate' or wastewa­
ter projects-Projects which indude con­
struction, operation, and maintenance of 
water or wastewater conveyances, water or 
wastewater freatment faciUties. and water 
storage reservoirs which affect a large por­
tion of a nonattainment or maintenance 
erea. 

(28) To'al of direct and in'^'rct 
eniissions-The sum of direct n̂d indirect 
emissions increases and deaeascs ciused 
by tiie federal action; i.e., tiie "net" emis­
sions considering aU direct and indirect 
emissions. Any emissions deaeascs used to 
reduce such total shaU have aheady oc­
cuned or shaU be enforceable under state 
and federal law. The portion of emissions 
which are exempt or presumed to conform 
under subsection (c)(3), (4), (5). or (6) of 
tills section are not induded in the "told of 
direct and indirect emissions," except as 
provided in srbacction (c)(lO) of tiiis sec­
tion. The "tr tal of direct and indirect emis­
sions" includes emissions of criteria 
r,oUuta.nts and emissions of precurso.'s of 
criteria poUutants. The segmentation of pro­
jects for confomtity analyses, when emis­
sions are reasonably fortseeabie. is not 
permitted by tiiis rtile. 

(c) AppUcabiUty. 
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•aj jr^fiuiueauj a^ieuj 01 spoi^a ^qi pa/MeiA 
-ej puB poflUB paiisiA HB)S OOUNi 

sm 'diS sqi )C BSBqd paujdoiaAap aqi Buung 

OuMXB) peDnpgj 0| anp %or^ <q 
suoissiuia aonpej pinoo podjjB aqi '(jio-Oup(Bi 
JO) euo puB 'BuiptBi JOI auo 'BuipuB) JOJ SUO) 
sABMuni qinos-qpou |airE.iBd ao i i ) esn pinoM 
yodfrB MdQ H IBqi paiBis OS[B Aaq i sAe.« 
-uru Mau aq) o) )afl o) (XJDOJO aq) uo OuipcB) 
papuaixa o| anp %09 i )0 aseepui suoissiuia 
uB osnBo pinoM uoiiippa AsMuru UOCUB M J Q 
eqi iBqi patBis Aaqi 'aidujBxa w ssaoojd 
eqi 10 suotfEjado puB psuiaBBUBm sv>4S lou 
saop puB S|Ojjuco uoissiuia Ouuapisuoo A|uo 
S! OOUNi sqi leqi f>^)Bls At^qo") s.uszt))0 a q i 

'pjepuB)s eq) paa3xa o) soiiiiuBnb luapi ins 
ui poiEiauaO aq p u HIM auozo leqi spipexJ 
y^vn sqi 'jaABMoq :paiuauja|dai| S| ACaiBJis 
lonuoa d lS sqi -^i)B paqsj^B M J Q 841 u 
luasajd aq (HIS HIM auozo jBqi saaj ' ' o O H N i 
e q i laOpoq suassiaia sii sp( a Bare 
aqi IBqi os suorssiuia ' oN PuB OOA fe'^Be.'jui 
p u op suoipB iBjapei ajnsua oi si >?e/; /v\da 
eqi Ul ainj AiiuijO|uo3 iBjauafi aqi |0 esod 
-jnd AjBiuud a q i suopnpe j o j A (qiAiiojO 
-|0-)au) % s i iDeiBpuBiu W O H sqi ^luo qiiM 
(qdd) uoiiiiq jed sysd o z i (o CUBPUBIS aqi 
A«3|aq peuiBiuiBuj aq UBO SIBABI auozo [Bqi 
paiBJtsuoujap sBq kvvfl sqi 'Bare MdQ sqi 
JOd iBioyauaq i s c j aqi Sj ABSIBJIS uoipnp 
-9J qsiqM euiuuatap ot o O U N i sqi <q pesn 
|00i eqi a w v n s q i euozo eonpaj AiiBejO 
01 pej^nboj q p q ere suoipnpej ' Q N POB 
OOA e«qM suoiiHniJS j e q p HI;S pus auozo 
uo peua uoipnpej t5a|Ba.£ aqi aAeq u!'*̂  
euO(B suoipnpej ' Q N siaqM suoiiBnjis laqio 
'euozo uo pai ia uoipnpaj isajBOjO eqi BABq 
lljM euo|P suoipnpaj oOA ejaqM suoijBniis 
eiuos are a j s q i " Q N P»JB S O O A iO saiiiiuBob 
BAiiBiaj aqi 00 puadap DUB efqisjaASj are 
SuoipBBj |B3|Ujaq3 Bq" (Bql PEI aql Aq peiBO 
-llduioo jeqijri) s; ssaoojd !B3iujaq3 Buonpojd 
euozo eqj ACaiEJis |04uoo aqi ui peiaCrei 
SJOiBjeqi ere pue auozo |0 uapnpo jd aqi uo 
pei ja 3<iBujBJp isouj aqi eABq 'ON PUB SOOA 
'spunoduioo JOSjnDajd aajqi aqi ) 0 spunod 
•UJ03 josjnoejd aqi jo ex.ui .-r-, euo jc Aiiiirenb 
eqi osnpaj o| si auozo Oupnpej 0| q3eQjd 
•cte BiqBuosBaj B 'SSBUJ JIB PBUOBJS B | 0 
BouasBJd aqi jo paads puiw ar iB jaduia i lua 
-tquiB aql eOuBqo Airsea puuBO S M asneosg 

SSB'OJ JIB eqi Opl ( 0 0 pUB ' ' Q N S O O A ) S1B3< 

-uiaqo p ^ n o e j d sqi to ssiiimenb S(>JBI | 0 UOII 
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;tem th« 5«cr«tary 

1. February 11,1996 

Surfece rranspurtation Board Public Pocord 
12th Streat and ConatituB I h IIH, HIMM 
Washington. D.C. 20423 

Concemkig the sale of the former C&NW Railroad, now the Untor^fiv^c, Cc 
Dear Surface Transpt'tation Board, 

Wyo. to Chadron and Crawford, Nrj. Line. A mtietnig was held 1/l5/d6i 
Pacific eniployees. We were told '.ive are to get no job protection. The Union Pacific, a 
Class 1 raiiroad, is suiting the line to DM&E, a Class 2 raUroad. There is no reason the 
employee's shouidnt get job protection. 

This portion of railroad generates aboid 40 Tiilhon dollars a year. Union Pacifir 
said they only cleared 21 million which I doni quite believe. Union Pacific oiTicals 
wouidnl tell us what they wer9 selling the rail Une for at the meeting. The rjmor is that 
they are selling it for 15 million which is a good buy for any investor at that price. I can 
see why the Union Pacific m;̂ y want to ?'-tl the line since it is an island of track no* 
connecter* io its main line. The track is aiso in a state they dont have any other track in, 
pkis thpy will get part of the haul or some of tue profit anyway at the OM&E east end 
vfiere ttw two Hnes connect. 

The Union Pacific is trying to sell old C&MW Railroad track from Cctony, Wyo. to 
Ctwdron and Crawforc ,̂ ftobr. They Drought on merger wî h C&NW Kaiiroad in 1995, 
and I guess they foe! that 21 mUlion dollars is not enough to ttionkey with. With this 
amount of profit, job protection for employees should be affordable or the 0M&£ 
RaHroad should have to hire the employees. Most of us employees would rather wo .< 
for the DM&E than move, if the salary and benefits were close to what we are getting 
now. I also think that they cant operate with any le«s employees because we are h'^ng 
troutJie getting aD the work done now. 

The Union Pacific Railroad is a big company and will be even bigger with the 
Dossible sales of the Southem Pacific & Mexican Railroads. The company is letting so 

it may be able to control the government. I doni û .derstand how the go /emment, 
you Congressmen, Represent itives, and the president, can let big companies in buy 
outs, mergers, and take overs of smalt companies take place without job protection to 
employees. You must know how devastating it is to loose your job or h.>'/ing to move nry 
family is. Dereglation may be alright, but there should be a* le?st protection for the jcbs 
and not just a way to get rid of jobs or lower the pay. 

The ICC shouiJ be reinstated or some type of regulative system shou'd be in 
place to protect employees <Mtien take overs, mergers, or conipanies try to get out of 
paying Union wage. It is a shame vnrhen company presidents and oflic':;ls that make 
300,000 to a million a ye?'' as a salarv treat their employees that make 10 to 60 
thousand a year as just numbers. In some cases, they treat their employees as a way 
to eliminate competition with no thought give.i to the lives and ftim!1ies of the affected 
er̂ >;io\'ee. I am not su sure tltat biggi3r comporiiej s the vray to gc when it comes to 
company effiency. When the Union Pacific Raif oad took ever the C&NW Railroad they 
h&d and still are having major rail traffic problems in high density areas with 10 to 15 of 
the 100 tr̂ in cars stacked up with not enough engine povrar to pull the trains With all 
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the train traftU: and not enough time to Inspect and repair track, makes safety a bif 
concem here. I am also concemed that some of these big companies are getting so big 
that they may be able to control and run the Ur^ed States govemment. I am especially 
concemed with how Senator Larry Pressler Is controlled by the DM&E RaUroad because 
of his help in getting rid of the ICC, and his sneaky way in whtoh \w and the h««' of his 
former chief of staff Kevin Schieffer are trying to avoid job protection for ttw Colony Une 
sale. Senator Larry Pressler tried to amend the ICC Termination Act of 1995 with an 
amendment wttteh vwuW excempt the DM4E Railroad from a section 10902 Job 
protectton. Thle wee oppoeed by raU labor and defeated. When tNs waa In a ctoaed 
conference committee to reconcile dlffr-ences between the House and Senate version 
If the ICC Termination Act. Keven SchlefTer and Larry Pressler sneaked in an 
amendment that would exclude the DM&E Raihoad ITom section 10902-job prolectloiv 
with jut even mentloninc the DM&E name(Oi:trageous). It buried on page 245 Sec 713 
îr 2539, letters enclosed. I would like to know what the population of a state or a 

Federal Loan have to do with us Unton Pacifk: employees getting our rightful! job 
protection. Hey, are tax dollars helping pay for the toan? In 1992, ĵvhen the C&NW 
Railroad tried to sen the Colony Line whtoh fell through because of the DM&E financial 
situation job protection was piovided for employees in this sale ijy the ICC. 

* I think that Senator Larry Pressler is afraid of tosing face as he has boasted or 
compalned that he saved the raHioad for Socth Dakota. He may have, but *ie h«8 made 
me loose my job and move twice now and is trying a se'̂ ond time on my iWrd job toss 
and move. This time there is definitely no reason for him to support the DM&E Railroad 
sxcept for saving face. The Nebraska Line has been abandoned so the only way for 
east car rail movement is through South Dakt>ta. Even tf the DM&E Railroad went 
bankrupt there is onough reverse that seme other railroad vtrc uid buy quickly. I think it 
would be much better for Soutn Dakota if Union Pacific was forced or had to k3ep the 
Colony Line at least we have a big pool of rail cars for shippers and definitely wouldn't 
have to p̂ Jt any more tax dollars in this portion of the railroad as the Union Pactftc is a 
fortune 500 company. 

If I have to move because of the sale as a Sentor Unton Employee I win bump a 
Junior Employee. The Junior employee in tum bumps his Junior employee and this goes 
down the list until someone loses their job. This chain reaction cro;d end up affecting 
two, four, or more families. This sale involves 40 employees so around 160 families 
could have to move or change Jobs from this sale and even more if their wives have jobs. 

There ar^ a few questions that 1 would like to have the answer to. They are: 
1. Wl DM&E h v̂e enought rail cars to even keep the shipper in stock? I know of 
several cases In Pitrre v^en shippers wer j short of grain cars when they were in need. 
The rail cars must be shipped on time to get the price quoted. 

2. What financial !«hape is DM&E in now, and what shape wili it be In after the sale? I 
th'nk shippers woulti be shock at how far In debt DK'.̂ E is. 

3. How much money does the DM&E c*ill owe the Federal govemment anri the 
VSinesota ami So jth Dakota governments? Hovv much more tax dollars will be spent on 
the DM&E and this new portion of th'>> raiiroad? 



4. What porthi of profit o e s DM&E get now and wIS t'ley get after the sale? For 
example, DM&E sh r̂a rail cars fi-om Colony, V̂yo. lo Winona, Minn., and then Union 
PackHc ships the cars to the desthatton. WIN the Unto.i Pactflc make close to the same 
profit as before the sale? We doni know what kind -jf de«l is being made here. Is it a 
sale where the Union Pacific sells the Colony line cheap, but they want niore of the 
yearty profit, a business deal i'i which en.ployees doni matter? if that is so our jobs 
shouto be protected. 

I have been employeed by C&NW Railroad for 35 years and 1 am now woridng fbr 
Union Pacific, here is a ttttle background on what has already happened to me conceming 
my Job. in 1982, CN&W Railroad diverted an ran carioads out of Rapid City and Cotony 
Hne to Chadron and through the Ne'iraska Hne. They then put the Rapid City to Pierre 
Hne up for abando.iment and the rest of the Hne from Pierre to Winona, Minn, up for sale. 
They stCirted cutting employees on tlie Pierre Hne. I was forced to move to Pierre fi-om 
Tulare to keep a Job. From 1983 to 1986 the C î̂ W tried lo sell or make a shol Hne 
railroad ofthe Hne from Rapid City to Winoiia, Minn. They had several interested buvers 
bK no takers. Finally In 1986, a contract was maue ,vith forma! C&NW officials, i fhr;k 
the Hne was sold very cheap a'̂  about 11.6 mitiion dollars, pari of whtoh was wrote off in 
1992 or 1993. This resulted in the DM&E Railroad, a short Hne railroad that is non-union 
with less wages and less benefits. I was forced to move to Belle Fourche with no 
expenses paid. In 1990-1991 C&NW deverted aH rail cars out of Rapid City, and the 
Colony Line, fiom the Nebraska Hne to the DM&E raiiroad and put the Nebraska line up 
for abandonnient. In 1993, C&NW Raiiroad tried to seU the Colony Line to DM&E 
^Kaiiroad, but ihey felled because of financial situation of DM&E and job protection which 
they would have had to pay. Now the Unton Pacific Railroad is trying to saH the Colony 
Hne which the C&NW hid decided to keep. This sale is a direct lesult of a buy out of the 
CN&W Railroad. 1 have recehred no compensation for any of the moves which are 
estimated i4,000 doHirs lost not e'^n counting an the extra miles we have to travel to 
see our foHcs and relatives. 

I am presently woridng for the Union Pacific as a Section Foreman in Belle 
Fourche, S.D. I am married and have three teenagers, a 7th grader, a Freshman, and a 
Junior. All three of my children definately do not want to move. especlaHy my oldest 
daughter who would like to finish her Senior year here In Belle Fourche. My wife also 
does not want to move because she has a good joh that she enjoys, and she has oad 
this job for almost eight years. If we wouid move she vwuld also lose her Job. So if 
there is anything you can do to heip .̂ et the Sec 71? revolked of the Surface 
Transportation Board and get job proiectio." for us employees my family and I would 
really appreciate it. 

Sincerely, 

Dennis Cockren 
1310 National St. 
BeH^ Pourche, S.D. 57717 
1605)892-41 P4 

ENCLOSURE 



(3t In tiction €(*) (46 VF..C. S65(aJ) by tUiking "InltrsiaU 
I ommtren Commission" an*: instrtinf in litu thin// "Booi^' 

. at. UASILA lUllUtOAP THAMSrSM HCT OF tm MttMJHUm s. 
. . ^ ^ i ^ J H . ^ ^ i»fuf*o ftailrMd Ttnnsftr Aci of iOB2 ft5 
US.C. ISlJ) it amtnded— 

6y tirikirtt "Ifu jtifisdielftm c/ Ih* tnlerslale Comm*ftt 
Commltnan undtr chapltr IDS" in vvbtiilicn (Q)(U and insert. 
Inn in lieu Hunofpari A"; and 

iSi by striking "Ilu jurisdUutn eftkm fnUrslait Ccmmttei 
Cowmufion under chapltr tOS" in suhstclion (t) awd inserting 
IA luu lUtrMfpari A". 

sue. in. lUMlpNAL KJUL RSOnOAMIXATIOH ACT Of WW AkltNO-

Tke Restonal Hail Rttorgo'^irniifir. AU tf J973 i* amtnded--
In ntlien 109(t'j (45 US C. 702(16)) by sinking 'ewn 

mw. torriir by rviiraad as tUflniJ ii\ siclion 1(D) of port I «/ 
iKe fnlerslaU Cammerea Aet (49 (KS.C. U3)r and inttrUng in 
iitu Ihtttef "rail toiner subjeet to purl A. of sublilit FV af lUlt 
49. Uitiltd Slatt» Cad^'; 

(2) in neliM SOKb) (46 U S C. 74l(b}) by striking 'crmmsn 
tarrler ky roiltood under settiou lid) of lhe tnltrstatt. Con 
mtrt* Atl (4U U.&C 1(3))' and Uncrtiiig in lien thrnof "md 
eamtr tut^txt to pan A of tutliil* JV ef titk 49. United Slaitt 
Code"; 

(3) In snthin 304 (4.^ U.3.C. 744}— 
. JUt'^ WnAi>,C "SOSfdMi) of iMs Act" in aubseetion 
vPJl,i 'Z^. tttrtinc in lie,, Ihertof "10362, o;:<i) „f tit), 
49, UnitedSlnltg Cods'; ' 
. , tlriklng "hlersiaie Commerce Atl"nnd insarling 
in luu Ihofwf 'part A of sublitU W of title 49. United 
Stales Corfî  

(C) In tabMtlian td)(3}~ 
, ofl lhal f'llaws 

iwonnh (A) ehall Inde" ana ineorUng in lieu Ihureof 
MM lilh, Ihet Commletion shnll lute''; nud 

(li) by siribing "this sube»*Ho/i, and" and all t/ioi 
fellows thiwigh '^US(d)(fi) of this Act" and tnstrtme '« 
lieu ifitixof 't/tis $ub»s<iian": 
fD) in subotdion it)(4}^ 

(i) by sinking "ami uinier rfgulntions issued hy Ihe 
Office puroiin,,! to uetion m(d)W of lhit Ad* in sub-
Mragraph (A); and 

Hi) by sinking "and negulniions issued bv llie Of 
f\a piirj.uonl u> tseiuin 2(>6td)(3) of this Act" in sub­
paragraph (C); 
(B) in subuelion {«H5)-^ 

U) by sinking '^itd undrr rei'idalians iniicd by Uw 
Office pursuaM la seciinn 20b(d)(5) of lhit Atf in sub 
pangraph (A); ond 

(ii) by sinking 'und under iegu/aiioi,t iuued by 
:he OffifS pursiMsnl lo setiion 206ld)(S) of this Act " in 
ttubpamnraph (B), 

u 
n 
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-< 

157 

(f) id substcticn (e)t7HA> by striking "and undv. 
lafiofu inuad by tha Office pursuant lo suefioA 205{d)ii.. , fi 
nis Ail": and f 

iG) in substclian (g) by sh-king "the Inltrsiate Com-
tnttce Act and inssriing in tieu Ikereof "part A of subtitle 
IV af title 49. UhiUd Statea Cade": 
(4) in sttlian 308 i46 U.S.C. 748)— 

(A) by striking 't090S{d)-4fl' in subteHian (dJlf) and 
tnsenlng ia lUu thtreaf'l09(Sf': and 

(B) by striking "l09O»(bH2)' in sukieetion ( f ) ond in 
strliiig in im lhareof''J09aS(b}(3)'^. aad 
(5) by Imtrling afltr seetian 7/2 Ihe following new section: 

'cuss II AA/LKOADS UCktVtMO FtOKItAL XSSISTASCK 

"Ste 7iA Ths Surfane TYanspcrlalien Board shall Impaea no 
labor pMftlion eandlliona in approving an appiicaticn under sec-
Uon\mmhftiiU 4i, IhiledStaUa Cods, when Die applicAlion in-
ucluesTCtass ll rail carrier uihieh— 

"it) ia headqiusrlered in a State, and aperafet in at least 
one Stale, uiitis a population af less than I.OOiKOOO persons, es 
dettfmined by the 1990 census: and 

"(2) has. as ofJiinuary I, tM6. been a reeipicul of repay­
able Federal Bailfoad'AaninielroHon assislituce in ejeess af 
96,000,000.'. 

SSC. sta. MILWAVUgS nAiUIOM'a HanUCTVMINO ACT A/UUeOMtNT. 
Seclion 19 af iht Milwaukee HaiUoad Resfnuiuring Act (4S ' 

u s e. D16) ia repealed. 
ste IM. 'tOCMIfLjMpJUJUl^ ANO PWLOyaa A» 

f/VTAMCV ACT AMBVDMBMra 
The Jloek Island Railroad IVanstlJen and Rittplayet Anistanee 

Act it amended— 
W in section 1041a) I4S U.S.C. ICOa(aP) by ilrikuw 'Wiott 

11126 ef title 49. UaitidSiaka Code, or"; and 
(2)byHrikiagnetion 120 (45 U S.C. 1016). 

MC. JM MHJtOAD KSViTALIX/tTtON AND PMOVtATOav gttfOAM ACT 
OP 19T9 AAOtNOMgNTS. 

Tht Railroad RtultalizaUon and Regulatory Hefot m Atl of 1976 
II amended-~ 

(Din sselion 103(7) (45 UJi.C. 802(7)) by striking Vom/hM 
enrrier by raiUoad er express, at defined in sttlian 1(3) of ihe 
Intmlale Commtrct A"* («B 0.8 C U3))" and luuerting tn litu 
thirtef "rait oarrier tuujtC. lo part af .vtbtitic IV oflille 40. u 
Uttittd Slnlc» Cede"; g 

(2) in setlion 60.̂ (a){3) (46 U.S C 82S(a)(.))) - " 
(A) by striking "A financially responsible person (ns de 

fined in sttlian JOOlOhXl) ofliile 49, Unihd Slolet Cotltf f 
and inserting in lieu thereof "(A) A financially nsponsible 
person"; ond 

(B) by ioetrling at Ihe end the foHowng neut subpom- •° 
graph: n 

"(Bl Fee purports of ihis paragraph. Iht term 'financially te S 
iponsible person' means a otrson ulta iif ie capable of paying tilt K 
cnnstitutin' ' minimum value of tfi* rvilrend line proposed to bt tic 
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,tem No. 

:rORE THE 
..v.̂  XTANSPORTATION BOARD 

Finance l o c k e t No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI P.ACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUl'HERN PACIFIC 

TRAN.̂ .PORTATION COMPANY, CT. LOUIS oOU'xHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTE.'N RAILROAD COr PAN"/ 

APPLICANTS' OBJECTIONS TO WESTERN SHIPPERS' COALITION'S 
FIRST SET OF INTERROGATORIES 

AND FIRST SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS 

CANNON Y, 
LOUIS P. 
CAROL A. 
Southern 

HARVEY 
W.ARCHOT 
HARRIS 
Paci f i c 

T r a n s p o r t a t i o n "ompany 
One Market Pl-^za 
San Francisco C a l i f o r n i a 94105 
(415' 541-10'JO 

PAUi.i A. -CLT̂ NINGHAM 
RICHARD B. HERZOG 
JAl.^S M. GUINIVAivI 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washincjton, D.C. 20036 
(202) y73-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Conpany, St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio Grande 
Western Ra I r j a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Oma'.ia, Nebraska 6 817 9 
(402) 271-5000 

ARVID E. Rv\CH I I 
J. MICHAEL ..iEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 2C044-7566 
(202) 'f.2-5388 

A t t o r n e y s f o r Undon P a c i f i c 
C o r p o r a t i o n , Union P a c i f i " 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

February 20, 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32750 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
;j^ID MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO liRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' OBJECTIONS TO WESTERN SHIPPERS' COALITION'S 
FIRST SET OF INTERROGATORIES 

AND FIRST SET OF REOUESTS FOR PRODUCTION OF DOCUMENTS 

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW submit the f o l l o w i n g objections to •-ae disco\'ery requests 

served by Western Shippers' Coal-itlon on February 12, 1996. 

These obj:ctions are made pursuant to paragraph 1 cf the 

Discovery Guidelines applicable to t h i s proceeding, which 

provided that objections to discovery requests s h a l l be made 

"by means of a writte.-' objection containing a general 

statement of the basis f o r the objection." 

Applicants intend to f i l e w r i t t e n responses to the 

discovery requests. Tt i s necessary and appropriate at t h i s 

stage, however, f o r Applicants to preserve t h e i r r i g h t t o 

assert p2rmissible objections. 

GENERAL OBJECTIONS 

The f o l l o w i n g objections are made with respect to 

a l l of the i n t e r r o g a t o r i e s and documexn. requests. 
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1. Applicants object to production of documents or 

information subject to the a t t o r n e y - c l i e n t p r i v i l e g e . 

2. ?.pplicants object to production of docuinents or 

information subje-^t to the work product doctrine. 

3. Applicants object to production of dociiments 

prepared i n connection with, or information r e l a t i n g t o , 

possible settlement of t h i s or any other proceeding. 

4. Applicants object to : =:)duction of p u b l i c 

documents that are r e a d i l y available, including but not 

l i m i t e d to documents on public f i l e at the Board or the 

Securit i e s and Excnange Commission or clippings from 

newspapers.^ o i other public media. 

5. Applicants object to the production of d r a f t 

v e r i f i e a statements ard documents rel a t e d thereto. I n p r i o r 

r a i l r o a d consolidation proceedings, such documents have been 

tr e a t e d by a l l p a r t i e s as protected from production. 

6. Applicants object to providing information or 

documents that are as r e a d i l y obtainabl-^ by WSC or i t s members 

from t h e i r own f i l e s . 

7. Applicants object to the extent that the 

i n t e r r o g a t o r i e s and document requests seek highly c o n f i d e n t i a l 

or s e n s i t i v e commercial information (including i n t e r a l i a , 

contracts containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g , 

disclosure of t h e i r terms) that i s of i n s u f f i c i e n t relevance 

to warrant production even under a protecti'^e order. 
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8. Applicants object to the i n t e r r o g a t o r i e s and 

document requests to the extent that they c a l l f o r the 

preparation of special studies not already i n existence. 

9. Applicants object to the i n t e r r o g a t o r i e s and 

document requests as overbroad and unduly burdensome t o the 

extent that t.ney seek information or documents f o r periods 

p r i o r to January 1, 1993. 

10. Applicants object to the i n c l u s i o n of P h i l i p F, 

Anschutz and The Anschutz Corporation i n the d e f i n i t i o n of 

"Applicants," "you" and "your'' as overbroad. 

11. Applicants objecc to Lhe d e f i n i t i o n of 

" i d e n t i f y " to the extent that i t c a l l s f o r home telephone 

numbers and addresses as overbroad. 

12. Applicants object to the d e f i n i t i o n of 

" r e l a t i n g t o " or "related" as unduly vague. 

13. Applicants object t o In s t r u c t i o n s 1, 2, 4, 5, 

6, 7, 8 and 9 to the extent that they seek to impose 

requirements that exceed those s p e c i f i e d i n the applicable 

discovery rules and guidelines 

14. Applicants object t o In s t r u c t i o n s 1, 2, 4, 5, 

6, 7 and 9 as unduly burden£.'cra3. 

ADDITIONAL OBJECTIONS TO SPECIFIC 
INTERROGATORIES AND DOCUMENT REOUESTS 

In a d d i t i o n to the General Objections, Applicants 

make tbe l o l l o w i n g objections to the i n t e r r o g a t o r i e s and 

document requests. 
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In t e r r o g a t o r y No. 1. "Is the l i s t on pages 235-86 of Volume 2 
of the Ap p l i c a t i o n cf f i v e projected new marketing 
o p p o r t u n i t i e s i n v o l v i n g coal t r a f f i c a complete l i s t of a l l 
s p e c i f i c projected new marketing opportunities or p r o j e c t i o n s 
f o r coal that have been i d e n t i f i e d by Applicants?" 

A d d i t i o n a l Objections: None. 

Inte r r o g a t o r y No. 2: " I f the answet to Question N^. 1 i s 
anything other than an unqualif i e d yes, please describe i n 
d e t a i l any and a l l other s p e c i f i c lew coa] market 
oppor t u n i t i e s or projections that nave been i d e n t i f i e d by 
Applicants." 

A d d i t i o n a l Objections: None. 

Inter r o g a t o r y No. 3: " I d e n t i f y and d.isciibe Applicants' best 
estimate of t r a f f i c from 1991-95 on the l i n e s of Applicants 
through the Central Corridor, including but not l i m i t e d t o : 
(1) the l i n e s of the D&RGW i n Utah and Colorado, which run 
generally from Ogden through Salt Lake City, Utah t o Denver or 
Pueblo, Colorado, as we l l as a n c i l l a r y l i n e s ; (2) Applicants' 
l i n e s between Denver and Kansas City, Missouri and Pueblo and 
Kansas City; and (3) Applicants l i n e s f r o t i Salt Lake C i t y or 
Ogden to Stockton or Oakland, C a l i f o r n i a . " 

A d d i t i o n a l Objections: Applicants object to t h i s 

i n t e r r o g a t o r y as unduly vague and unduly burdensome, and 

overbroad i n that i t includes requests f o r information that i s 

ne i t h e r relevant nor reasonably calc 'lated to lead t o the 

discovery of admissible evidence. 

In t e r r o g a t o r y No. 4: " I d e n t i f y and describe Applicants' 
p r o j e c t i o n s f o r 3 996-2000 of t r a f f i c or the l i n e s s p e c i f i e d i n 
Int e r r o g a t o r y No. 3. I f t h i s request i s deemed unduly 
burdensome because any of Applicants eniploy d i f f e r e n t time 
periods, Applicants are ins t r u c t e d to provide estimates f o r 
the number of years that have been made." 

Add i t i o n a l Objections: Applicants object to t h i s 

i n t e r r o g a t o r y as unduly vague and unduly burdensome, and 

overbroad i n that i t includes requests f o r information that i s 
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Int e r r o g a t o r y No. 11: "How many cars were switched from SP to 
UP i n the Greater Salt Lake City t e r r i t o r i a l boundary u.nder 
the fee described i n your response to Inte r r o g a t o r y No. 9 f o r 
the l a s t three years?" 

Addit ional Obj ect ions: Applicants object to t h i s 

i n t e r r o g a t o r y as unduly burdensome. 

Document Request No. 1: " A l l documents that r e l a t e to any of 
WSC F i r s t Set of I n t e r r o g a t o r i e s . " 

Additional Objections: Applicants object to t h i s document 

request as unduly vague and unduly burdensome, and overbroad 

i n that i t includes requests f o r information that i s neither 

relevant nor reasonably calculated to lead to the discovery of 

admissible evidence. 

Document Recruest No. 2: " A l l documents that r e l a t e to 
Applicants' agreement w i t h Utah Railway Company dated January 
17, 1996." 

Additional Objections: Applicants object to t h i s document 

request -as unduly vague and unduly burdensome, and cverbroac 

i n that i t includes requests for information that i s neither 

relevant nor reasonably calculated to lead to the discovery of 

admissible evidence. 

Document Request No. 3: " A l l documents that, r e l a t e to 
Applicants' agreement wit h I l l i n o i s Central Railroad Company 
dated January 30, 1996." 

Additional Objections: Applicants object co t h i s document 

request as unduly vague and unduly burdensome, and overbroad 

i n that i t includes requests f o r information that i s neither 

relevant nor reasonabJy calculated to lead to the discovery of 

admissible evidence. 



R e s p e c t f u l l y submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c Raxl C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio Grande 
yyestern R a i l r o a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska ^8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL .HEMMER , 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Companv and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

February 20, 19̂ >6 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t hat, on t h i s 20th 

day of February, 1996, I caused <_ copy of the foregoing 

document to be served by hand cn Michael F. McBride, counsel 

f o r Western Shippers' Co a l i t i o n , at LeBoeuf, Lamb, Greene & 

MacRae, 18'. 5 Connecticut Avenue, N.W., Suite 1200, Washington, 

D.C. 20009-5728, and by f i r s t - c l a s s mail, postage prepaid, or 

by a more expeditious manner of d e l i v e r y on a l l p a r t i e s 

appearing on the r e s t r i c t e d service l i s t established pursuant 

to paragraph 9 of the Discovery Guidelines i n Finance Docket 

No. 3276U, and on 

Directo r of Operations Premerger N o t i f i c a t i o n O f f i c e 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.":. 20580 

Michael L. Rosenthal 
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Rapid Industrial Plastics Co., Inc. 
DistributOiS of Plastic Resins 
Manufacturers of Quality Products 

R A P I D P L A S T I C S 

February 14, 1996 

tNT^heb 
Otftcs of th« Socrstary 

fte 2 2 

El Partof 
Public pQcord 

. ' ^ / 

Mr, Vemon Williams 
Interstate Commerce Comrriifist«ft 
Roora 3315 
12th and Constitution. N.W. 
Washington, D C. 70423-0001 

Re. Finance Docket No. 32760, Union Pacific Corp., et al. —Control and Merger — 
Southem Pacific Rail Corp., et ai 

Dear Mr. Williams. 

Our company has been a major user of rail services for transportation betwten the United 
States and Mexico. Rapid Industrial Plastics has a strong inetrest in competitive rail 
transportation between the United States and Mexico. The Laredo/ Nuevo _aredo 
gateway is the primary route for shipments between the two countries for the majority of 
mtemational tratfic. This gateway possesses the strongest inlrastmcture of customs 
brokers. It also provides the shortest routing between major Mexican industrial and 
population center" and the Midwest and Eastem United States. 

Our company depends on competition to keep prices down and to spur improvements in 
rroducts and services. For many years Union Pacific and Southem Pacific have competed 
for our traffic via Laredo, resulting in substanti ' cost savings and a number of service 
innovations. TexMex has been Southem Pacific s partner m .caching Laredo in 
cotapetition with Union Pacific, as Southem Pacific does not reach Laredo directly. 

A merger of Union Pacific and Southem Pacific wiU seriously reduce, if not eliminate, our 
coropetitrve aheraatrves via the Laredo gateway. Although tl ese railroads have recently 
agreed to give certain trackage rights to the new Berlington Nortlrera Santa Fe Raihoad, 
we do not beUeve the BNSF. as the onK other major rail sys^ni reroiuning in the Western 
United States, will be an effictive competitiv e replacement for an independent Southern 
Pacific on this important route. 
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)3 Unden Avenue Eost 
Jersev City. New Jersey 073C5 
U.S. loll f f«» ?."0-' •"S-m38, In N J 201^33-5500 
Fas 201-4.''' . k x 201-433-5979 
rw< 710 73J-52.1'V RIP-JCTV 

RaDid-Champior^ 
1031 Goodnight Trail, Houston. Texas 77060 
Tel 713-443-6220. Fax 713-443-2069 

13382 Benson Avenue 
PO. Box 2289, Chino. California 91710 
Tel 714-591-1893. Fax 714-628-1708 



I upJerstand there is an akemative that will preserve eflfective competition for my traflBc. 
TexMex as indicated a wiUinguess to connect with other carriers via trackage ,ights to 
provide eflBcient competitive routes. Trackage rights operating in such a way as to allow 
TexMex to be truly competitive are e.̂ «eutial to maintain the competition at Laredo that 
would otherwise be lost in the merger. Thus I urge the Commissioners to correct this lo.ss 
of competition by conditioning this merger with a grant of trackage rights via eflBcient 
routes between Corpus Christi and these coimecting railroads. 

Economical access to international trade routes shculd not be jeopardized when the fiiture 
prosperity of both countries depends '•o strongly on intemational trade. 

Yours truly, 

Steve Fine 
Export Manager 

cc: Tae Texas Mexican Railway Company 
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P O. Box 3128 
Houston. TX 77253-^^28-, 
Telephone 7l3/e?^-6^^J^. 

I tem No. 

Pace CoUnt / 

/ M X Marathi n 
Oil CoiTipany 

Febmary 13, 1996 

Mr Vemon VNAIIiams 
Seae'ary 
Surface Transportation Board 
Room 2315 
12 and Constitution N.W. 
VNfeishingtcn. DC 20423-0001 

Dear Mr.V\^lliams: 

I am writing in regard to the proposed acquisition of Southem Pacific by '.Jmon Pacific 
F- îlroad, and the potential negative competitive effects of this merger on Marathon Oil 
Company's rail transportation operations. V\fe recognize the proposed trackage rights 
agreement betwpc. > the Union Pacific and Burlington Northem/siapta Fe railroads is 
intended to remedy these coricems, but we are not convinced this will produce tnjiy 
effective competition for ou-' rail trdmc. 

\NQ believe thi. t another camer acquiring soma of the Southem Paanc lines would be more 
appropnate r.,}d effective in addressing our concems. The benefits of ti-ackage rights eire 
uncertain, .'.nd tne owning railroad can easily manipulate these rights to its advantage. 

We strongly believe the Surface Transportation Board should carefully evaluate the adverse 
impact this merger would hav2 on preserving open and fair competition throughout the 
national rail system. I am asking vour help to insure this merger receives a full and 
unhurried review, since a competitive railroad industry is in everyone's best interest. Thank 
you for your attention to this mdrter. 

Sincerely, 

David S. Maples 

Manager'LPG Acquisition & Supply 

DSM.njc 
< I OHics ot Ih* Ssastary 

OF ALL f » 2 2 
I • 

P J B O C E E D I N G S 
L 2 J Public Record 

A subsidi- • ' Corporation 
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Page Count /_ 

OFFICE OF THE MAYOR 

.ivrt-jZ A Maloof 
mayor 

Februarv 14. 1996 

Mr. Vemon Williams. Secretary 
Surface T ansportation Board 
12th Sireet and Constituti "n .A.venue, NW 
Washington, DC 10423 

RE: Finance Docket 32760 - L nion Pacific/Southern Pacific 

Dear Mr. Williams: 

The purpose of this ierter is to formally advise you that the City of Peoria will not oppose the 
merger ofthe Union '̂ acitic and Southem Pacific. We are hopeful that this merger will bring 
additional raii traffic into the area. 

VpfA(̂  truly yours. 

[James A. Malcof 
\lavor 

J.>\M,/csk 

c Thomas Zapler 

zUTB 
OfftceofJhoSoaBfary 

nB22 
Par? of 
Public Record 

5 

City Hall Building 
419 Fulton Street 
Peona, Illinois 61602 
309/672-8519 
FAX 309/672-IF 7 
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Pag? Count 

13K, .*e of Repre,^ c /?7C 

179 Mortgorpery Blvd. 
New Corcord, Ohio 43762 
(614) 644-8728 
(614) 826-4447 
96th House District 
Morgan, and pa.-t of Attiens, 
MusJiingum and Washington Counties 

TOM JOHNSON 
State Ropresentativs 
96th House District 

February 14, 1996 

COMMITTEES: 
Finance and Appropnatioos, Chairrian 
Rules and Reference 

V ' 

°^>oaoi tha Sacratary ' • 

Ve-non A. Williams, Secretary 
Interstate Commerce Commission 
12th Street Si Constitution Avenue 
V.'ashington DC 20423 

D .ar Secretary Williams, 

FEB i! J 1.V 

P j f t o f 
Public Recorc' 

I am chainnan ofthe Ohio rlouse of Representatives Finance and .Appropriations 
Committee. My committee sp*̂ ;nds a t reat deai of time reveiewing tne u-ansportalion 
infrastructure of our state. 

1 am wn ing to express my support ot the Conrail initiative to acquire a portion of 
the Southern P'.icific Railroad. As you know, this acquisition will be ver\' beneficial to all 
of Ohio. If tV.is iiappens, Ohio will'be connected to both Canada and Mexico via rail. This 
• / i ! l allow I , to take full advantage of the NAFTA agreement. 

The automobile industry has a very strong p esence in Ohio, and the connection of 
these lin.;s would greatly impact Ohio's economy in that one area alone. When you include 
the many other Ohio industries that take advantage of the rail system, then this proposal 
make a great deal of sense for Oh'o. 

I understand that your commissier. wi!! review Unicn Pacific's merger with 
Southern Pacific. anJ 1 hope that vou wouiH give favorable consideration to the Conrail 
alternative to th-̂ - UP-SP merger 

Sincers.lv. 

Tom Johnson,<Chairman 
Finance and Appropriations Committee 

bc: Mr. David Lev an 

J.D\nSE_QFLALL_ 

N,uin mgh street, Columbus, OH 4'266-0603 
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)F COLiJEGE STATION 
Ice Box 9960 1101 1 exas Avenue 

Colleg* StaUon, Texas 77842-9960 
(409) 764-3500 

February 15, 1996 

Ms. Elaine K. Kaiser 
Ul /SP Environmental Project Director 
Section of Hnvironmenta! Analysis 
Surface Transrwnation Board 
12th and Constitution Avenue, Room 3219 
Washington, D.C. 2042.1-0001 

Attention: Finance Docket No. 32760 - Comments 
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Dear Ms. Kaiser 

This letter is in response lo the January 29th letter from the Surface Transportation Board to 
Brazos County d«e Alvin .tones reqiicstû g comments regarding the -̂otential environmental 
impacts ofthe abandonment of the 16.2 mile, Br>'an-to-Suman Southem Pacific railroad line. 

The propc ,eQ abandonment is not within the limits of the City of College Station and we do not 
foresee a ay significant environmental impccLs. Howe\er, we stand in support of Brazos Countv' 
and thc Cit\'of Bryan and share their concer- for the possible negative impacts the proposed 
abandonment could have on northwestern Brazos Countv and downtov.Ti Bryan and its surrounding 
residential neighborhoods. 

The College Station City Council recently passed a resolution in opposition to this proposed 
raihoad abandonmeni as part of the UP/Sf- merg,:r. ine br>an-Loiiege StaUon communitv- is 
cunently seeking clarification frcm Souti^-n Pacific P^lroad on what, if any, portion of this line 
is still planned for abandonment. 

Edwin Hari AICP 
Transportation Planner 

cc: Skip Noe, City Manager, City of College Station 
Tom Brymer, Asst. Cit>' Manager, C>n of'"ol'.coe Station 
Gary Basinger, Bryan-College Station Chamber of Comi.-.srce 

. fc.JitHtD ' 
Ottic« •( ih« S«a*tar/ 

i » 2 2 locj 

L blic R»oord 

Home of Texas ACM University 
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^Page Count:_ 

,.t,tj u/'Pinclqieyz'iCCe 
104 Soutti Walnut Streei 

PinckPeyville, Illinois 62274 
(fat 8) 3 V-6916 

Kirvvan Heisner 
Mayor February H, 1996 

Mr. Vemon Williams 
Secretary 
Surface Transpcrtation Board 
l^th Street and Constitution Avenue, NW 
Washington, DC 20423 

Frances I. Thomas 
City Clerk 

13 

RE: Finance Docket 32760 - Union Pacific/Southern Pacific 

Dear Mr. Williams: 

My name is Kinvan Heisne-, and I am the Mayor of the City cfPinckneyv ille, State of Illinois 

. - i 

The purpo"̂ , nf this let'jr is to formally advise you that I support the Union Pacitic and Southern 
Pacific merger. • 

My reason for support of this merger is that there wili be a dramatic impro\ ement in service and 
will strengthen competition. The merged system will meet a competitive challenge. Problems of 
tht Souihern Pacific service, finances and capital constraints will be o\ercome. and S? customers 
'.VI i have the assurance of !cna-ienn ton-oualiry •service from a fmanciallv strone railroad. 
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Sincerely. 

Kirwan Heisner. Mayor 
City fPinckneyvillc 

cc: Thomas Zapler 
Special Rcpresentaii' es 
Union "acific Railroad 
165 N. Canal, 8-N 
C!iicago IL 60606 

Offica of the Sscrstuy 

m 2 2 

[5 ] P '̂̂ "' Public Record 

1\. 

Pinckneyviile City Commissioners 

Harian M. Yeager 
Accounts & Finani e 

S i rp . io j J . Fulk 
., _ , ,.:3i.h & Safety 

Lewis M. Feltmeyer 
Stree'-. & Public ImproverriF its 

Sammy D. Peradotta 
Public Property 
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GARRY G BC 
REPRESe^ fTA•^VE S T V E M T Y S E C O N D D^^^T. 

14 C RCLE THIVS 

NEWTON. KANSAS 6 7 1 t ~ 1328 

COMMITTEE ASSIGNMENTS 

CHAIR FEDERAL tt STATE AFFAIRS 
MEMBER BUSINESS COMMERCE a LABOR 

ECONOMIC DEVELOPMEKT 

• 'OREKA 

H O I OF 

REP RES t NTATIVES 

February 12, 1996 

SURFACE TRANSP :)RTATION BOARD 
217 SE Fourth 
Thacher Bldg, 3rd Floor 
Topeka, KS 66603 

Dear Sirs: 

O 1-2 7 / C 

' am writing regarding a hardship that would occur for the Newton, Kansas, area should the 
proposed Union Pacific/Southern Pacific merger materialize as presently drafted. My 
uiKferstan^pj is that the merger agreement proposes abandoning the trackage tietween Newton, 
Kansas, and Whitewater. The point where service would end is two miles southeast of mile post 
487. This would appea"- to te either somewhere inside the industrial area or possibly at the 
ciifjfent boundary of the park. 

Currently Newton, the Kans,-?s Department of Commerce and Housing and others are working 
hard to locate a major rail f f ated manufacturing plant some two miles past the proposed end of 
trackage. The decision to . p-'se operation beyond thi*: point would ceaainiy cause Newton and 
Kansas to d *ault and ly removed from further consideration. 

This industrial park has expanded sufficiently in the past three years and prospects of future 
growth are excellent. This does not only apply to the current park, but also should allow some 
leeway for future growth. 

Sht uid you wish additional information or testimony, please advise. 

Sincerely, 

Garry Boston 
STATF REPRESENTATIVE 
72nd District 

GB/ab 

Oftic#ofth*Secrettfy j i 

IT] ^^'^^^ ' 'ub'c Record 

CC: "hii Kloster, City Manager, Newton 
John Srhierman, Chief, Bureau of Rail Affairs 
Gary Sherrer, Secretary, Kansas Dep'artment of Commerce & Hc ising 



STB PD 32760 2-20-96 D 61281 3 



I t e i u f 'Jo.— 

Paae Count. _^ 

k^£JdJ — 

BOB MILLER 

JOAN G KEPSCHNfcR 
Oapartmant Dmctor 

f=TATE OF NEVADA 

OF MUSEUMS LIBRARY AND ARTS 

nioiORIC PRESERVATION OFFICE 
Capitol Complex 

100 Stewai Street 

Carson City, Nevada d97i0 

February 15, ]996 
TMROf<Ata M JAMES 

. 1 
ATTN: Finance Docket No. 32760 - Conmicnts 
Ms. Elaine K. Kaiser 
UP/SP EI vironmental Project Director 
Section of Environmental Analysis 
Surface Transportation Board 
12th and Constitution Ave Rm 3219 
Washington DC 20423-0001 

SUBJECT: Surface Transportation Board Request for Environmental Comments on the Potential 
Environm.mtal Impacts of the Control and Merger Applicaaon between the' Union 
Pacitic and Southem Pacific Railroads (Finance Docket No. 32760) 

0 
Dear Ms. Kaiser: 

Tne Nevada State Historic Preservatic. Office (SHPO) has reviewed die subject undertaking. We 
would like to state tha; .ve received this request on Febraary I . 1996. giving this office oi\ly 15 days 
to respond. By lav.' Nt have 30 days. Although we understand that this comment period has been 
expedited, we do -.o* believe that 15 day . provides an adequate amount of .ime to review and 
com lent on his-jric, culmral. and archaeological resources potentially affected by this proposed 
merger. 

Based on the information provided in Attachment 1 Union Pacific/Southern Pacific Proposed Merger 
Environmental Information Package (State-By-State Overview), we have the following comments: 

The SP Rail Yard in Carlin. Nevada, has nol been surveyed for cultural, historic, and archaeological 
resources 

The UP Facility in Reno. Nevada, has not been surveyed. 

The SP Rail Yard in Sparks. Nevada, has been surveyjd. 

If you have any questions conceming these comments, please contact me at (702) 687-7601 or 
Rebecca Palm.er at (702) 687-5138. i 

Sincerely, 

iulie Nicoletta 
Architvxtural I I : -*^ ' - ' ' ' . ! 

^ ENTERED ,, 
Office of tha Secre'arv ' 

^ I! il 
fee 2 2 1996 

Pa;, of 
Publtr ''lecorcl 
Pa,, of 
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United States 
Department of 
Agriculture 

I t em No, 

Natural 
Resou'c-eb 
Ccnservatioii 
Service 

760 South Broadway 
Salina, Kansas 
67401-4642 
913-823-4500 / FAX 913-823-4540 

Page Count. 

Ms. Elaine K. Kaiser 
UP/SP Env ronmental Project Director 
Section of environmental Analysis 
Surface Transportat ion Board 
12th and Const i tut ion Avenue, Room 3219 
Washington, D C. 20423-0001 

February 14, 1996 

Dear Ms. Kaiser: 

^995 

Thank you for the opportuni ty to review the plans for the merger of the Union 
Pacific -.nd Southern Pacific Railroads into a single company. 

I have previouslv responded to Dames and Moore located in 
o* the vario Js rail segments thrcugho'Jt the siate of Kansas. 

linois on the merger 

The pi-oposed merge'- ' -f i lf should have no effect on prime farmlands. There are 
no other negative imr acts regardinc this merger in areas for wh ich the Natural 
Resources Conserv ruon Service (NRCS) has responsibility for evalua*ing. In the 
event that new cc loiruct ion involves botn the acquisition of privately owned 
lands .hich are < onsidered either prime farm.ands or contain soils of statewide 
importance and .ederal monies are invp' 'ed in the project, then a Form AD-1006 
wi l l need to be completed and returneJ to this off ice. If the latter occurs, ycu 
wi l l need to cut l ine and determine those acreages from areas on county base 
maps so we can determine if there ate any negative impacts to important 
farmlands as def ined by the Farmland Protection Policy Ac t (FPPA). 

If I can be of fur ther assistance, please let me know. 

Sincerely, 

J-^mes N. l-rp<b|ger 
State Conservat ioni ' j t 

^ ' ^ ^"<'CP^f the Secretary j i 

M 
I 
I ffB22»»| 

Partof 
P M i c Raoird 

The Natural Resources Conserv i t ion Service, 
formerly the Soil Conservet' - e works 
hand-in-fiand vith the /" .of, ..ayj^ z tv. 
conserve nat i ra l resources on r.rivate lands. AN EQUAL OPPOR t UNITY EMPLOYER 


