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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINAr CE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION P A C I F I C RAILROAD COMPANY 
AND MISSOURI PACIFIC R.\ILRO.VD COMPANY 

" COriTROL AND MERGER ~ 
SOI FHERN PACIFIC RAIL COR» ORATION, SOUTHERN "^ACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENYER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

R E P I ' ^ O F A M E R E N U E T O ADPiTioNAL ISSUES R A I S E D 

B Y IJISION TA^IFIC IN ITS RESFONSE 

In its Febmary 8, 2000 filing, Union Pacific Railroad Company's Response to 

AmerenUE's Peti'ion For Clarilication and Enforcement of Merger Conditions, UP/SP-374, 

("Respon':*;"), UP' submitted issues and argument vvhich did more than reply to evidence by UE 

conceming the loss of competitive options foi UE resulting from the UP/SP merger. Rather than 

moving to strike such non-responsive and improper evidence and argument, UE will briefly 

reply" on a few issues. In addition, in a review of UE's January 19, 2000 Petition For 

Clarification and Enforcement of Merger Conditions ("Petition"), UE realized that Highly 

Conf.''ential Exhibit 16 was inadvertently missing the last four pages ofthe Exhibit. The 

' UE will use the same abbreviations herein as used in its January 19, 2000 Petition {"VE Petition"). 

' UE s ibmits that this filing is not an impemi'ssible Reply to a Reply under 49 C.F.R. 1104.13 (c) because this 
filing replies to the new arguments and issues raised by UP in its February 8"' filing. Nevertheless, in the event ihe 
Board determines othei wise, UE hereby moves for leave to file this pleading and requests Itie Board to accept this 
filing into the record. The Board should accept tiiis tiling in the interest of justice and to ensure a complete record 
in this very important matter. 



complete exhibit is attached to this filing for the Board and parties that received the Highly 

Confidential version of UE's Petition. 

The issues that UE are compelled to respond to because of UP's non-responsive, 

misleading and improper evidence and argument are as follows: 

1. The ""Concept'ial Framework" is not a "Settlement Agreement" 

Throughout UP's response, UP cominually misrepresents to the Board the character of 

the "Conceptual Framework" by misnaming it a "Settlement Agreement." On its face the 

•̂ 'onceptual Framework does not state that it is a settlement agreement. Furthermore, the 

Conceptual Framework does r.ot state that it reqiiired UE to giv; up conditions imposed in the 

UP/SP merger. Rather, I 'E has stated that it would not have signed tiif -igieement i f i * had 

contained such language. See UE Petition, V S. Hein.ie at pp. 2-3. 1 his is distinguishable firom 

the BNSF Settlement Agreement which placed many restrictions on BNSF including requiring 

BNSF ;i) not to oppose the merger, (ii) not seek any other conditions, and (iii) not to support any 

other parties' request for conditions. See Section 14 of BNSF Agreement. 

2. The Board Should Continue To Uphold Its Strong Puhlic Policv Of 
ProtfccMng "2 To-1" Shippers 

UP argues that if the Board grant.s UE's Petition, it would be undermining the long 

standing policy of furthering the private resolution of disputes. 5ee UP/SP-374 at p. 12. While 

UE agrees with the policy of supportir private resolutions, the Board should not condone UP's 

actions which occurred prior to and during tî c negotiations of an attempted private resolution 

between UP and UE. Specifically, UP should not be enriched by its actions and statements that 

misled UE to believe thr' it was not entitled to the some benefits as every other "2-to-l" shipper. 

UP's Resp nse confinns that UP deceived UE and tieated it differently by reftising to allow UE 



access to PNSF via trackage rights because BNSF declined to purchase tue SP line. In view of 

UP's actions, the Board should uphold the strong public policy of protecting "2-to-l" shippers. 

Ifthe STB allows U"̂  to fall through the cracks notwithstanding the Board's strong public 

policy to protect "2-to-r' shippers, the STB would be facilitating VP's manipulation of market 

power. UE is enfitled to the same protection as every other "2-to-1" shipper since UP has in its 

ovm words stated that there is no contract between UP and UE. See UE Petition at p. 14. As UP s 

own Response confirms, UE agreed to the Conceptual Framework because UP took actions to 

ensure that UE would never gain access to BNSF for single-line service, even though every other 

"2-to-r' shipper enjoyed the benefit of BNSF service. This happened because it is apparent that 

UP took BNSF access under the omnibus clause off the table at the begirming of the negotiations 

bê "een UP and UE.' 

The facts to date support the theory that undertook to mislead UE because UP alleges 

that UP ?.id BNSF agreed that Labadie was "unique" and that BNSF access under the omtubus 

clause would not be oifered to UE. UP states throughout its Response, for the first time, that 

ITE was treated uniquely because BUSF refused to buy the Rock Island (SP) line. See LIP/SP-

' 1 at pp. 2, 6; Verified Statement of Jeny P. Klym at p. 2 and Verified Statement of John H. 

Rebensdon at pp. i-4 ("V.S. Rebensdorf). UP's Vice President-Network & Service Planning, 

John Rebensdorf states clearly that "BNSr's refusal to buy the SP line, [resulted in] that plant 

[being] unique." V.S. Rebensdorf at p. 1. Mr. Rebensdorf also states that "BNSF's decision not 

to buy the SP line left UP without a competitive solution for the Labadie Plant." V.S. 

' This further explains UP's November 1, 1995 letter {see UE Petition. Kigh'y Contident.a! Exhibit 13) where UP 
quahfied the cTipibus clause application to UE by stating that " D p r\ \ r^TIT I I 

. 1 FAt •• Yhis confirms that 
from the beginning UP wanted UE to believe that any grant of trackage nghts to UE would have to be with a carrier 
other than BNSF. 



Rebensdorf at p.. Mr. Rebensdorf then admits that LT* misled UE when UP issued its "overly 

broad p'-ess release that treated the BNSF Settlement Agreement as providing BNSF competition 

for every 2-to-l shipper." V.S. Rebensdorf at p. 3. Thi-se admitted facts prove what UE alleged 

in i:s Petition, that UP misled UE to believe that UE was not entitled to direct BNSF access in 

place of SP. UE did not know that the BNSF trackage rights under the omnibus clause was 

available because UP failed to offer UE access to BNSF via trackage rights during the 

negotiations and UP endeavored to conceal UE's right as a "2-Jo-l" shipper to BNSF trackage 

rights. Nor did U"̂  kno'\, until UP's recent Febraciry 8* filing, that UE was being treated as 

"unique." UE believes that the Board did not know and ŝ  Duld not now condone UP's "unique" 

treatment of UE because of BNSF's decision not to purchase the SP line. Instead, UP shou'd be 

admonished for hiding the truth from UE and the Board. 

UP did not require BNSF to buy every rail line in order to access "2-to-l" shippers. To 

the contra'7 most "2-to-l" shippers are served via BNSF trackage rights So why was Labadie 

"unique?" ĥat Labadie is now captive to UP for nearly 8-9 million tons of coal annually might 

be the ans zr. Notably, UP's Response does not and cannot state that UP ever offered UE the 

right to BNSF trackage rights to replace the SP service, instead, P admits that the only 

trackage rights that UP offered UE were trackage rights via smaller railroads that UP conceded in 

the merger were too small tc provide an adequate replacement of service. Sec' fP/SP-374 at p. 7. 

UP even goes on in its Response to admit the threat thai UP made to UE during the negotiations 

of the Conceptual Framework: that UP could force UE to accept trackage rights with a smaller 

can ier as an adequate replacement to tl. prior SP service. Ul. and UE Petition at p. 12. 

UP makes no claim that UE has received any benefit of competition that was preserved by 

the Board for all "2-to-1" shippers. It is undisputed that to this day UP has refused to move any 



BNSF trains to Lobadie. See UE Petifion at p. 14. In addition, UP adn.;,s that it believes that L̂ E, 

unlike every other "2-to-l" shipper, was not entitled to single-line service fi-om PRB to Labadie 

with BNSF. 5ee UP/SP-374 at p. 8. This is in direct conflict with what UP exclaimed to the Board 

as a major benefit to the merger, i.e. competition will be intensified because of new single-line 

roufings fi-om PRB. See UE Petition at p. 19-20. Although UP misled UE to believe otherwise, 

UE is enfitled to maintain two single-line options from coal origins even if both coal origins would 

be PRB now instead of one PRB and the other Colorado absent the UP/SP merger. Contrary to 

UP's assertions, providing UE the same "2-to-l" protections as every other "2-to-l" shipper will 

not create a windfall for UE. Instead, this will oniy place UE in same position as every other "2-to-

1" shipper and thereby uphold the Board's strong public policy of protecting "2-to-1" shippers. In 

addition, the Board should particularly be coiicemed with upholding its policy of protecting "2-to-

1" shippers during the ongoing oversi<',ht proceeding which was intended fo oversee and ensure that 

the protecfive cordificns imposed i i the merger are being uniformly applied."* 

3. UE Did Not Reap Benefits From The Conceptual Framework 

UE is not trying to take advantage of anyone as UP claims. UE has received no benefit 

from the Conceptual Framework, financial or other\.'ise. UF definitely received no competitive 

benefit fi-om the Conceptual Framework. When LFE need'id an altemative earner most during UP's 

senice meltdown, UE was denied any benefit. Contrary to UP's claims, UP fulfilled no obligations 

to UE. UP abso utely refused to move any trains unless UE agreed to sign a contract that contained 

new and substar tially different terms than what was in the Conceptual Framework.' See UE 

Petifion at p. 14. There is only one reason that UP refused to move any Zy ^" trains to UE; UP did 

' The S I B stated m Decision No. 44 that it would retain jurisdiction over the UP/SP inerger m order to implement 
the conditions imposed as part of the merger and to impose new conditions a<; necessary. Decision No. 44, slip op. 
at 2:1. LIE is not seeking new conditions but is only seeking tlie enforcement ofthe same protection, given to every 
other "2-to-1" shipper. 



not want to lose its recently created monopoly grip on UE. As a result, LT received no protection 

fi-om its loss of competition resulting fi-om the UP/SP merger and, in faci, sustained substantial 

losses resulting from the UP/SP service crisis. 

UP endeavors to introduce the alleged "benefits" that UE accrued under the Conceptual 

Framework as evidence of a valid, enforceable contract. Such an effort is meritless. UP 

misrepresents to the Boiu-d the alleged financial benefits UP claims that UE gained from the 

Conceptual Framework. The true facts show that UE did not receive any financial beii,:fit 

pursuant to the Conceptual Framework. First, UP knowingly misleads the Board by claiming 

that UE received a $4 million benefit under the Concei>tual Framework because 

REDACTED 

In fact, UE c( ntribuled nearly $3 

million dollars to rehab the line. To claim that UE would somehow now be obligated to pay UP 

a on traffic that UP never intended to mo\ e over the line and for which, in any event, 

UP never performed any rehabilitation or maintenance would be inequitable and not supported 

by the law of contracts. UP's argument that UE somehow owes UP any money for the rehab of 

the SP line is particularly derisive since UP does not even own the line anymore and UP made 

anangements to sell tlie line with restrictions that prohibit service to Labadie over the line. 

Second, UP claims that Conceptual Framework " 

R E D A C T E D 

" UP Response at p. 10. Tue alleged $12 million obligafion that "UP would 

' Interestingly, in other situations in the past which benefited UP, UP has moved trains under only a term saeet that 
often preceded a signed transportation contract by many montiis. 


