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VIA HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board

12th Street & Constitution Ave., NV
Room 2215

Washington, DC 20423

Re:  Finance Docket No. 32760, Union Pacific Corp., et al.. --
Control & Merger -- Southern Pacific Rail Corp., et al.

Dea: Secretary Williams:

tnclosed please find the original plus twenty (20) copies of Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe Railway Company’s Reply to
the Joint Motion of The National Industrial Travsportation League, The Society of Plastics
Industry, Inc., The Western Shippers’ Coalition, Dow Chemical Company, International
Paper Company, Kennecott Energy Company, The Kansas City Southern Railway
Company, and Consolidated Rail Corporation for Clarification of Decision No. 6 (BN/SF-
52). Also enclosed is a 3.5 inch disk containing the text of BN/SF-52 in WordPerfect 5.1
format.

I would 7 ppreciate it if you would date-stamp the enclosed extra copy and return it
to the messenger for our files.

Sincerelv,
J‘jl 3 0'6'\4/\_;
KelleyE. O’Brien
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BN/SF-52
BEFORE THE

SURFACE TRANSPORTATION BGARD ORl B'N Il

Finance Docket No. 32760

COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

RFPLY TO THE JOINT MOTION OF
THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE,
THE SOCIETY OF THE PLASTICS INDUSTRY, INC.,

THE WESTERN SHIPPERS’ COALITION, DOW CHEMICAL COMPANY,
INTERNATIONAL PAPER COMPANY, KENNECOTT ENERGY COMPNAY,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY, AND
CONSOLIDATED RAIL CCRPORATION
FOR CLARIFICATION OF DECISION NO. 6

Jeffrey R. Morcland Erika Z. Jones
Richard E. Weicher Adrian L. Stzel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Wash. gton, D.C. 20006
380C Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-7,384
(817) 333-7954

and

The Atchisen, Topeka and Santa Fe
Railway Company
1700 East Golf Road
Schaumburg, Iilinois 60173
(708) 995-6887
Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

April 15, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SCUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD CUMPANY

REPLY TO THE JOINT MOTION OF
THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE,
THE SOCIETY OF THE PLASTICS INDUSTRY, INC.,

THE WESTERN SHIPPERS’ COALITION, DOW CHEMICAL CCMPANY,
INTERNATIONAL PAPER COMPANY, KENNECOTT ENERGY COMPANY,
THE KANSAS CITY SOUTHERN RAILWAY COMPANY, AND
CONSOLIDATED RAIL CORPORATION
FOR CULARIFICATION OF DZCISION NO. 6

Burlington Northern Railroad Company ("BN") and The Atchison,

Topeka and Santa Fe Railway Company ("Santa Fe") (collectively,

"BN/Santa Fe") hereby reply to the Joint Motion cf the National
Industrial Transportation League, the Society of the Plastics
Industry, Inc., the Western Shippers’ Coalition, Dow Chemical
Company, International Paper Company, Kennecott Energy Compa‘'iy, the
Kansas City Southern Railway Company, and Consolidated lail

Corporation (collectively, the "Movants") =Ifor Clarification »f




Decision No. 6. Under the guise of a request for a clarification
of the procedural rules in this proceeding, the Movants seek to
have the Board promulgate a novel rule of procedure pursuant to
which "non-Applicant parties do not have the right to file comments
or evidence on April 29, 199€, in response to comments or requested
conditions that were submitted on March 29, 1996." Joint Motion at
2. The Joint Motion should be denied.

I. THE MOVANTS’ ARGUMENT IS INCONSISTENT WITH BOARD PRECEDENT AND
THE TEXT OF THE PROCEDURAL SCHEDULE IN THIS CASE

The Beocard’s predecessor, the Interstate Commerce Commission,
has consistently permitted parties other than the primary
Applicants to file comments responding to other parties’ comments.
In 1989, for example, the Commission construed the meaning of a
procedural schecdule containing language nearly identical to the
schedule at issue here. In Finance Docket No. 31505, the
procedural schedule established a due date for "[r]esponse to
comments, protests, conditions and rebuttal in support of primary
application." 1In explaining what could be filed on that date, the
Commission stated that " [p]lrimary and responsive applicants and
other parties" may file evidence in rebuttal to any opposition
evidence. See Rio Grande Indus., Inc., et al. -- Purchase and

Related Trackage Rights -- Soo Line Railroad Company Line Between

Kansas_ City, MO and Chicago, IL, Fin. Dkt. No. 31505, 1989 WL

239012, at *3 (Decided July 31, 1989) (setting forth procedural

schedule) and 1989 WL 239579 at *7 (Decided Oct. 13, 1989)

(e¥plaining schedule).




In the recent Burlington Northern-Santa Fe merger and control
proceeding (Fin. Dkt. No. 32549), numerous commenters submitted
reply comments responding to comments filed by others.l/ Several

of these reply commenters submitted new evidence with their

responsive filings.2/ Significantly, both UP and Sp filed

comments on June 9th (the due dat= in that proceeding for reply
comments) . By that date, both UP and SP had ~ntered into

settlement agreements with BN and Santa Fe to address competitive

1/ The Commission accepted the June 7th Response of the Attorney
General of the State of California to Comments, Protests and
Proposed Conditions; the June 8th Response of the Oklahoma Dept. of
Transportation to Various Comments and Responsive Applications; the
June 9th Comments of Southern Pacific Lines on the Comments and
Request for Conditions of Cencral Power & Light Co., Keokuk
Juniction Ry., and Western Fuels Association, Inc. (SP-39); the June
9th Union Pacific Response to May 10 Filings (UP-7); the June 9th
Response of the Department of Justice to Comments (along with its
Response to Responsive and Inconsistent Applications (DOJ-3); the
June 9th Response of Bunge Corporation to Certain Comments and
Requested Conditions (BUNG-3); the June 9th Comments of John D.
Fitzgerald for and on behalf of the General Committee of Adjustment
(JDF-6) ; the June 9th Comments of Patrick W. Simmons for and on
behalf of United Transportation Union-Illinois Legislative Board
(UTUI-4); and the June 9th Comments of the Public Utility
Commission of Oregon and the Oregon Department of Transportation.

In other proceedings, non-Applicant parties have also
commented on other parties’ comments. See, e.g., Rio Grande
Industries, Inc. et al. -- Purchase and Related Trackage Rights --
Soo Line Railroad Company Line Between Kansas City, MO and Chicago,
i, Fin. Dkt. No. 31508, 6 I.C.C.24 854, 670 (Decided July 16,
1990) (noting that the Minnesota Department of Transportation’s
comments addressed non-Applicant railroads’ criticisms of the
proposed transaction) ; Blackstone Capital Partners, L.P. -- Control
Exemption -- CNW Corporat.ion and Chicago and North Western
Transportation Company, Fin. Dkt. No. 31493, 5 1.€C.C.2d 1015, 1018
(Decided Sept. 28, 1989) (describing comments of non-petitioning
parties (UP and IMC Fertilizer, Inc.) in response to other parties’
comments) .

2/ Bunge Corporation, SP, and the Department of Justice.
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concerns, and were permitted to file comments addressing the
settlement agreements on the reply comment due date.

In the Burlington Northern-Santa Fe proceeding, none of the
dire consequences predicted by the Movants resulted from the filing
of opposition to comments by non-Applicants. The focused June 9th
filings in that proceeding were modest in size and contributed to
the development of a record from which the Commission could reach
fully informed decisions concerning the conditions proposed by
various parties. The Movants arc. therefore, asking for this Board
to change -- retroactively -- an established practice upon which
BN/Santa Fe has justifiably relied and which worked well in the
Burlington Northern-Santa Fe merger and control proceeding, a
proceeding that was successfully carried to conclusion by the
Commission on an expedited basis and that utilized a procedural
schedule virtually identical to the one governing this proceeding.

The Movants’ argument that only the Applicants may file a

esponse to March 29th comments and i1equests for conditions on

April 29th is also inconsistent with the language of Decision No.

9 in this proceeding and the text of the Procedural Schedule
itself. Decision No. 9 clearly states that the evidentiary record
in this proceeding will remain open until May 14, 1996. Decision
NG, 3, 8 13 Moreover, tle Procedural Schedule states, inter
alia, that on March 29, 1996, "comments, protests, requests for
conditions, and other opposition eviderce and argument [are] due."
Decision No. 9, at 15 (emphasis added). It is clear that, under

the Procedural Sc.edule, March 29th was the final date for the




submission of evidence and commerts in opposition to the primary
application. Nothing in the Procedural Schedule sugges:s that the

Board intended to preclude BN/Santa Fe from filing a response to

the opposition comments on April 29th.3/

The text of the Procedural Schedule’s description of the April
29th due date confirms BN/Santa Fe’s interpretation of what may be
filed on April 2%th. There is no express restriction in the
Procedural Schedule on who may file on the April 29th due date,
even though it would have been a simple matter for the Commission
in Decision No. 9 to have specified any restrictions it desired.
The Procedural Schedule, however, states only that April 29th is
the due date for filing "[r]lesponse[s] to comments, protests,
requested conditions, and other opposition." Decision No. 9, at

15. It does not say "Applicants’ responses to :omments . . ." If

3/ In their Joint Motion, the Movants claim that there is a
conflict betwesn the language of the text of Decision No. 6 and the
language of the Procedural Schedule, and that the former overrides
the latter. See Joint Motion at 3 ("Thus, although the Procedural
Schedule attached to Decision No. 6 refers to ‘'[rlesponse to
comments, protests, requested conditions and other opposition"

the text of Decision No. 6 makes abundantly clear that the Board
did not contemplate filings by non-Applicant parties on April
29 But there is no conflict. The Movants’ analysis of
Decision N>. 6 and the Procedural Schedule confuses two differen“
types of submissions, i.e., (i) opposition to the Primary
Applicaticn, and (ii) responses to comments and requested
conditions; and then takes language restricting when opposition to
the Primary Application may be filed and applies that language to
responses to comments and requested conditions. If there were, in
fact, a conflict between the language of the Procedural Schedule
and what the Commission intended, the Commission would surely have
changed that languagzs when it reissued the Procedural Schedule in
Decision No. 9. But it did not do so. The reason is clear: what
the Procedural Schedule says is what the Commission meant.

Bl




the Board had intended.to limit the right to file reply comments

only to the Applicants, it could easily have done so.

The Movants’ own petition concedes that "any party" may
respond to a responsive application filed on March 29th. See Jcint
Motiocn at 6. Yet, such an interpretation of the Procedural
Schedule requires the Movants to assume that the Board intended to
distinguish between responses to incousistent/responsive
applications on the one hand, which the Movants agree may be filed
by any party, and responses to opposition comments on the other,
which the Movants believe may be filed only by Applicants. The
Movants offer no textual or logical support for such a distinction.

Indeed, a recent Board decision in this proceeding regarding
discovery issues provides further textual support for the BN/Santa
Fe interpretation of the Procedural Schedule. In Decision No. 23
(decided March 25, 1996), the Board summarized the Procedural
Schedule as follows (in pertinent part):

Cn April 29, 1996, responses to inconsistent and responsive

applications are due; responses to comments, protests,

requested conditions, and other opposition are also due.

Applicants’ rebuttal in support of the primary application and

related applications is also due on April 29, 1996.

Decision No. 23 at 1, n.2 (emphasis added). If the Board believed
that only the Applicants could file responses to comments and other
opposition filings, it would not have crafted the summary as it
did. Instead, the Board'’s summary makes clear that, contrary to

the view expressed by the Movants, parties other than the

Applicants may file responses to inconsistent and responsive




applications, as well as responses to comments and other opposition

£ilings.

Moreover, the Movants admit that BN/Santa Fe may file
"rebuttal and response" to comments upon its "related applications"
(Joint Motion at 6), apparently referring to the "Related
Applications, Petitions for Exemptions, and Notices of Exemption"
that were filed in this proceeding as sub-dockets with BN/Santa Fe
as a captioned party. See UP/SP-26. But the Movants’
acknowledgement of BN/Santa Fe’s right to submit rebuttal in
support of its sub-dockets leaves the point of their motion -- at
least with respect to what BN/Sant:a Fe may file on April 29th --
unclear. Since the settlement agreement is integral to BN/Santa
Fe'’s sub-dockets, any comments relating to the settlement agreement
are, in fact, comments addressed to the content of those _.ub-
dockets, recardless of the characterization given to such comments
by the parties submitting them. Therefore, by the logic of the
Movants'’ own concessions, BN/Santa Fe may respond to such comments.
Thus, it is not clear what the Movants want to preclude BN/Santa Fe
from £iling on April 29.

II. THERE IS NO PUBLIC POLICY JUSTIFICATION FOR THE MOVANTS’
PROPOSED RULE

As a matter of public policy, the novel rule advocated by the
Movants makes no c=ense. The effect of a rule that only the
Applicants may file comments and evidence on April 29th (in
resyonse to comments and requests for conditions) Qould be to
deprire BN/Santa Fe of any opportunity to submit comments and
evidence on the various requests for conditions and other comments

gy




that criticize the BN/Santa Fe settlement with t.ue Applicants or

seek substantial alterations in the terms of that settlement.
Further, the Movants’ proposed rule would preclude BN/Santa Fe from
in any way challenging the factual underpinnings of any of the
opposition comments or requests for conditions. Thus, were the
Movants’ suggestion to be accepted, BN/Santa Fe could not offer
comments or evidence to counter arguments to which only BN/Santa Fe
can respond, such as arguments that BN/Santa Fe is not interested
in various types of traffic, such as traffic connecting with
Mexican carriers, or that BN/Santa Fe cannot resolve operational
difficulties associated with the rights granted under the
settlement agreement, such as lack of storage-in-transit facilities
for plastics traffic.

Such a result not only would violate the right of irterested
parties to be heard, but also would deprive this Board o% valuable
evidence and insights necessary for informed deliberation and
decision-making with respect to requests for conditions made in the
proceeding. The only policy justification offered by the Movants
for the radical step they urge on this Board is that it will
prevent a "geometric proliferation of filings in this already
gargantuan record." Joint Motion at 2.

The Movants’ concern with the size of the record is misplaced.
If the Movants’ proposed new rule of procedure had governed this
proceeding, the rule would have resulted in much larger March 29th
submissions that would have needed to anticipate and attempt to

respond to every possible adverse comment or request for condition.




Accordingly, instead of encouraging reply comments that focus

specifically on the opposition comments and requests for conditions
that are actually filed on March 29th, the rule proposed by the
Movants would encourage unwieldy initial comments, laden down with
arguments written in anticipation of the pleadings that would be
due to be filed that very same day. Such a rule encouraging
anticipatory responses to arguments that might never be made will
not reduce the size of the record in any future proceeding.

III. THE MOVANTS’ PROPOSAL IS INCONSISTENT WITH ARGUMENTS THEY
THEMSELVES HAVE MADE IN THIS PROCEEDING

In March, a majority of the Movants took the position that
they should not have to respond to BN/Santa Fe'’'s affirmative
discovery until after their opposition comments had been filed.4/
See, e.g., Letter of A. Stephen Hut, Jr. (counsel for Cecurail) to
Administrative Law Judge Nelson, March 6, 1996, at 1 (asserting
tha- discovery requests of the Applicants and BN/Santa Fe were
premature) (A copv of Mr. Hut’s March 6, 1996 letter is attached
hereto as Attachment A.). For instance, in Mr. Hut’s March 6, 1996
letter, Conrail argued that the discovery requests were overbrocd
"in large part precisely because the requests are, at best,
premature, s3erved before Conrail has even prepared, let alcne
filed, its comments." Id. at 1 (emphasis in original). Conrail’s
counsel urged the Judge to order that the "premature discovery be

withdrawn and that ‘upon thle] filing’ of Conrail’s comments and

4/ Movants taking this position were the National Industrial
Transportation League, the Western Shippers’ Coalition, Dow
Chemical Company, Kennecott Energy Company, the Kansas City
Southern Railway Company, and Consolidated Rail Corporation.
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verified testimony on March 29, Applicants and BNSF resubmit
discovery requests that are actually based on the comments Conrail
actually files on that date." Letter at 4-5 (emphasis in
original) Conrail characterized this approach as the "proper" and
"logical" seguence in which to proceed with discovery. 1Id. at 3.
Accordingly, Conrail and cther parties argued for the suspension of
BN/Santa Fe’s discovery efforts until after March 29th, when the
parties were to file their comments and evidence. Yet, under the
Movants’ proposed rule, BN/Santa Fe would have no opportunity to
file further evidence in this case, and thus, would have no
opportunity to make use of the results of the discovery efforts.
Thus, the Movants’ proposed rule, coupled with their success in
deferring substantial discovery efforts to the post-comment period,
would have the effect of depriving BN/Santa Fe of any effective
discovery rights in _.his proceeding. Such a result is manifestly
unfair to BN/Santa Fe, and serves no conceivable puklic policy

purpose.

IV. THE MOVANTS’ PROPOSED RULE WOULD RETROACTIVELY DEPRIVE
BN/SANTA FE OF THE RIGHT TO BE HEARD

The procedural change sought by the Movants here would also
violate fundamental principles of due process and fairness. As
noted, BEN/Santa Fe (and, no doubt, other parties) justifiably

relied on the plain language of the decisions in this proceeding

and on prior Commission practice in determining when and how to

file its submissions in this proceeding. The change in procedure
urged by the Movants would deprive BN/Santa Fe of its sole chance
in this prcceeding to submit evidence in opposition to the Movants’

Sl




evidentiary submissions of March 29th, many of which are critical
of BN/Santa Fe'’s proposed operations under the settlement agreement
or seek conditions that are inconsistent with the rights negotiated
by BN/Santa Fe with the Applicants. Yet, the Movants are now

seeking to insulate their evidence and comments from any scrutiny

or response by BN/Santa Fe. The Board should reject the Movants’

attempt to deprive BN/Santa Fe of its right to be heard on matters
of such importance to it.5/
* * %

For the foregoing reasons, the Board should refuse to adopt
the novel rule of procedure urged by the Movants. If the Board
believes that any clarification is warranted to avoid the
accumulation of late opposition evidence, it could instruct parties
that April 29th comments and evidence must be specifically
responsive to opposition comments, and that cumulative comments and
evidence in further opposition to the Primary Application are not

proper and will not be accepted on April 29th.

5/ To the extent that the Movants are denying that non-Applicants
may respond at all to comments and submissions of other non-
Applicants, whether on April 29th or even on March 29th (see Joint
Motion at 5), they are taking a position to which they themselves
have not adhered. Even a cursory review of the comments and
evidence filed by th: Movants on March 29th will show that the
Movants seized the cpportunity afforded by BN/Santa Te’s early
filing of comments to offer extensive opposition comments tc
BN/Santa Fe’s commeuts.

it [ it




Respectfully submitted,

%/ng,w_,_

Jeffrey R. Moreland Erika @. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Katnryn A. Kusske
Sidr<cy L. Strickland, Jr.

Mayer, Brown & Platt
Zurlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
I't. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company

and The Atchison, Topeka and Santa Fe Railway Company

April 15, 1996




CERTIFICATE OF SERVICE

I hereby certify that copies of Burlington Northern Railroad Company and The
Atchison, Topeka and Santa Fe Railway Company’s Reply to the Joint Motion of The
National Industrial Transportation League, The Society of Plastics Industry, Inc., The
Western Shippers’ Coalition, Dow Chemical Company, International Paper Company,
Kennecott Energy Company, The kansas City Southern Railway Company, and

Consolidated Rail Corporation for Clarification of Decision No. 6 (BN/SF-52) have been

served this 151 day of April, 1996, by first-class mail, postage prepaid on all parties of

record in Finance Docket No. 32760.

M { 4 OP?U\W'

Kell . O’Brien

Mayer, Brown & Platt

2000 Pennsylvania, Avenue, N.W.
Washington, D.C. 20006

(202) 778-0607

April 15, 1996







PUBLIC (REDACTED) VERSION

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC )
RAILROAD CO. AND MISSOURI PACIFIC )
RAILROAD CO.-- CONTROL AND MERGER -- )
SOUTHERN PACIFIC RAIL CORP.,SOUTHERN ) FINANCE DOCKET
PACIFIC TRANSPORTATICN CQO., ST.LOUIS ) NO. 32760
SOUTHWESTERN RAILWAY CO., SPCSL CORP.)
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RAILROAD CO. )
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Commurrications with respect to this document should be addressed

Roger W. Fones, Chief
Donna N. Kooperstein, Assistant Chief

Michael D. Billiel
Joan S. Huggler
Robert L. McGvorge
Angela L. Hughes
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Attorneys
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Agriculture Sectior
Antitrust Division
APR 17 1996 U.S. Department of Justice
3ES Seventh Street,N.W.
Part of WHshington, D. C. 20530
Eﬂ Fublic Racord

2-307-6666
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BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC )
RAILROAD CO. AND MISSOURI PACIFIC )
RAILROAD CO.-- CONTROL AND MERGER -- )
SOUTHERN PACIFIC RAIL CORP.,SOUTHERN ) FINANCE DOCKET
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760
SOUUTHWESTERN RAILWAY CO., SPCSEL CORP.)
AND THE DENVER AND RIO GPANDE WESTERN)
RAILROAD CO. )

COMMENTS OF THE UNITED STATES
DEPARTMENT OF JUSTICE

The Union Pacific Corporation (UP) and Southern Pacific Rail
Corporation (SP) have applied to the Board for authority to merge
their railroad operations. The United States Department of
Justice hereby submits comments as to the likely competitive
impact cf the proposed transaction, along with the testimony of
three witnesses: Dr. W. Robert Majure, Dr. Laurits R.
Christensen, and Eileen Zimmer, CFA.}

PRELIMINARY POSIWION OF THE DEPARTMENT QF JUSTICE
Based on the information currently in the record and on its

own investigation, the Department has concerns that the

unconditioned merger of UP and SP raises significant competitive

' The Department’s comments are in two volumes: DOJ-8
contains the verified statements of the Department’s three
witnesses. DOJ-9 contains data attachments supperting the
testimony of Dr. Majure.




problems in a large nhmber of markets. The evidence suggests
that the proposed transaction would adversely affect a large
numher of markets throughout the West where the number of
competitors would decline from two to one or from three to two.

The evidence also suggests that the remedy proposed by the
Applicants, an agreement granting extensive trackage rights to
the Burlington Northern/Santa Fe (BNSF)., will be ineffective to
prevent the widespread anticompetitive effects likely to arise
from the proposed transaction. The agreement with BNSF appears
inadequ ite to prevent rate increases in two-to-one markets, and
does not and cannot remedy the effects of the transaction in
three-to-two markets. The evidence also indicates that
Applicants’ claimed efficiencies are vastly overstated, and in
any event are not enough to outweigh the probable rate increases,
and that claims that SP will not be a viable competitor absent
the merger are unfounded.

The Department therefore has ccncerrs that approval of the
transaction as proposed is likely to result in a substantial
reduction in competition in numerous markets, and may not be in
the public interest. The Department reserves judgmenc on any
remedies or conditions proposed by other parties in their March
29 filings, as well as on any other conditions that appear

necessary, until the record is complete.

These comments describe the proposed transaction and the

applicable legal standards, discuss :he economic framework in

which we have analyzed the proposed m:irger, and summarize the




results of the Deparchent’s analysis, which is described in
greater detail in the testimoany of our witnesses.
RESCRIPTION OF THE PROPQOSED TRANSACTION

UP and SP are two of only three Class I railroads in the
western half of the United States. UP operates approximately
22,000 miles of track and SP about 16,700 miles. The merged
system, after planned abandonments and line sales, would have
about 36,200 miles of track. UP ard SP had combiaed revenues of
$10.6 billion in 1995. The merged UP/SP would be the largest
U.S. railroad in terms of both physical size and revenues.

The Applicants’ systems have significant overlaps, including
parallel lines throuch the Central Corridor and from Texas to
Chicago. 1In an attempt to remedy the acknowledged competitive
concerns raised by the proposed merger, the Applicants have
entered into a trackage rights agreement with BNSF. The
agreement, which is unprecedented in scope, would give BNSF
trackage rights over more than 3,800 miles of tlie merged UP/SP
system.

LEGAL STANDARD

The Interstate Commerce Act ("ICA" or "the Act") sets out

the framework under which the Board must review and analyze this

merger. 49 U.S.C. §§ 11341-44. In proceedings involving the

proposed merger of two Class I railroads, the Act requires the

Board to consider a number of factors in making its essential
finding of whether the transaction is in the public interest.

49 U.S.C. 11344 (b)(l1). These factors include whether the




proposed transaction would have an adverse effect on competition

among rail carriers in the affected region. 49 U.S.C.
§ 11344 (b) (1) (E).

It is thus necessary that the Bcard determine whether a
proposed merger will produce an anticompetitive effect in any
defined market. Although the Board does not sit as an antitrust
court in determining compliance with the antitrust laws, the
Board must define the econoric markets that would be affected by
a proposed transaction and then evaluate its competitive effects
in order to reach its ultimate public interest determination.
The policies embodied in the antitrust laws must be considered in
conducting an appropriate balancing test to determine the public
interest. See EMC v, Aktiebolaget Svenska Amerika Linien, 390
U.S. 238, 244 (1968); Northein Lines Merger Cases, 396 U.S. 491,
310-13 (1970).

It is in this framework that the United States Department of
Justice offers its preliminary comments and the testimony of its
three witnesses The testimony of Dr. W. Robert Majure, an
economist with the Department of Justice, analyzes the
competitive effects of the proposed transaction, including the
remedy offered by the BNSF Agreement. The testimony of Dr.
Laurits R. Christensen, of Christensen Associates, analyzes the
efficiency claims of the Applicants. Eileen Zimmer, a financial
analyst with the Department of Justice, analyzes the financial

condition of SP.




FRAMEWORK_FOR ANALYSTS

The core issue in the competition analysis is whether the
prcposed merger would be likely to create or enhance market power
or facilitate its exercise. Market power is the ability of a
seller profitably to maintain prices above competitive levels (or
reduce quality or service below competitive levels) for a
significant period of time. The result of the exercise of market
power is a transfer of wealth from buyers to sellers and/or a
misallocation of resources. A merger can facilitate the exercise
of market power by increasing ti.e likelihood of coordinated
interaction amolg competing firms, or by creating a market
structure in which firms find it profitable to unilaterally raise
prices or reduce output.

It is a fundamental tenet of economic theory, and hence of
antitrust enforcement policy, that mergers short of marger to
monopoly may have significant anticompetitive effects. For this
reason, both the courts and the antitrust enforcement agencies
presume that a merger resulting in a significant increase in
concentration in a highly concentrated market will enhance market
power or facilitate its exerci.e. Upnited States v, Philadelphia
National Bank, 374 U.S. 321. 363 (1963); Merger Guidelines
8§ 1.51.

The first step in determining whether a proposed merger
would be likely to create, enhance, or facilitate the exercise of

market power is to define the markets within which the merging

parties compete. Tn this case, the definition of a market begins




with the basic servicé provided by the railroad -- the
transportation of a particular commodity from a particular origin
to a particular destination. UP and SP compete for significant
amounts of traffic in a large number of markets. and in some of
the markets where they comp:te, UP and SP are the only rail
carriers providing service.

The market, however, may not be limited to rail carriers.
Intermodal competition in the form of truck, barge, or sometimes
pipeline movements may allow shippers with few rail alternatives
to substitute another mode of transportation for the shipment of
a commodity from a particular origin to a particular destination.
If another mode of transportation is a close substitute fcr rail,
a single rail carrier alone likely would not possess market power
in the movement of that commodity; the rail carrie:’s ability to
raise rates would be constrained by the shippers’ ability to use
another mode.

For some ccmmodities, however, transportation by truck
cannot compete with rail because the distance the commodity 1is
shipped is great, the volume of the commodity shipped is large,
or the value of the commodity as compared to its weight is small.
Water competition is often limited by the geographic location of
the shipper or receiver, and sometimes by seasonal factors.

Source competition is also an important factor in market

definition. Source competition allows a shipper to avoid a supra

competitive rail rate between two points by using alternative

rail carriers to ship a commodity from a different source or to a




different destinacioﬂ. Where there is neither effective
intermodal competition nor source competition, the proposed
transaction, by reducing the number of rail competitors, likely
will increase the merged carrier’'s market power and result in
competitive harm.

In some situations, it may be in the public interest to
allow a merger that reduces competition if the transaction is
necessary to achieve significant efficiencies, and those
efficiencies are great enough to outweigh the higher prices or
lower quality that would otherwise occur from the loss of
competition. The burden of proving such efficiencies is on the
proponents of the merger. ETC v, University Health. Inc., 938
F.2d 1206, 1222-23 (llth Cir. 1991). Given the difficulty of
accurately predicting merger benefits, efficiency claims should
be carefully examined, particularly where the potential
competitive harm from the merger is great. Claimed efficiencies
should be rejected if equivalent or comparable savings can be
achieved by other means. University Health, 938 F.2d at 1222
n.30; Merger Guidelines § 4.

A merger that othervise would raise a presumption of

illegality may also be approved if the imminent failure of one of

the parties would result in the assets of the firm exiting the

market. International Shoe v, FTC, 280 U.S. 291 (1930). The
“failing firm" test is narrowly construed, Citizen Publishing Co.

¥. United States, 394 U.S. 131, 139 (1969), and requires a

showing that the alleged failing firm will not be able to meet




its financial obligations in the short term, that it will not be
able t reorganize in bankruptcy, that there is no less
anticompetitive alternative purchaser for its assets, and that
absent the transaction its assets will exit the industry. United
States v, Geperal Dvmamics Corp., 415 U.S. 486, 507 (1974);
Merger Guidelines § 5.1. See also Santa Fe Southern Pacific
Corporation - Control - Southexn Pacific Transportation Cc., 2
I.C.C. 2@ 709, 828-33 (1986) (remjecting SP's failing firm claim
and finding no support in the case law for a "weakened

competitor" defense).

SUMMARY OF EVIDENCE

As the Applicants recognize, an unconditioned merger of UP
and SP raises significant competitive concerns. UIr. Majure
identifies hundreds of markets in which the number of competir‘.ors
will decline from two to one following the merger. These markets
involve commodities such as wood products, intermodal trafiic,
agricultural products, iron and steel, and plastics, moving in
hundreds of traffic corridors throughout the West. The total
volume of traffic in two-to-one markets is over $1.5 billion.

Dr. Majure also identifies hundreds of markets in which the

number of competitors will decline from three to two following

the merger. Again, these markets involve commodities such as

intermodal traffic, agricultural products, wood products, iron
and steel, and plastics moving in hundreds of traffic corridors
throughout the West. The total volume of traffic in three-to-two

markecs is over $4.75 billion.




Dr. Majure analyzes the ad:quacy of the BNSF Agreement as a

competitive remedy in the two-to-one markets. He concludes that
BNSF is unlikely to be an effective competitor in the affected
markets for several reascns, including an excessive compensation
rate, inadequate guarantees to ensure BNSF sexrvice quality, and
other factors that reduce BNSF's incentive to compete using the
trackage rights.

The Applicants have made no attempt to remedy the loss of
competition in markets going from three railrxoads to two as a
result of the merger. Dr. Majure analyzes the Applicants’ claims
that there will be no competitive harms ian such arkets. He
concludes that there is strong empirical evidence that rates are
lower in markets with three railroads than in markets with two
railroads. and that evidence advanced by the Applicants
purporting to show decreases in post-merger rates in three-to-two
markets is flawed. Dr. Majure also concludes that competitive
conditions in the railroad industry make it likely that after the
proposed merger the two remaining western railroads will each
find it in their interest to raise prices and that the danger of
a price increase or quality reduction resulting from coordination
between the merged UP/SP and BNSF will increase. Dr. Majure’s
rough estimate of the total harm to shippers and consumers from
post-merger price increases is about $800 million.

The Applicants claim that the proposed transaction will
result in public benefits totaling about $751 million per year.

Dr. Christensen evaluates the claimed efficiencies and finds that




they are significanti& overstated. He concludes that Applicants

claim as merger benefits many efficiencies that would likelv
accrue even absent the merger due to industry trends, that they
erroneously count as public benefits many transfers that are
actually private benefits, and that they ignore the potential
benefits of non-merger alternatives. In addition, Dr.
Christensen finds that many of the claimed henefits are so poorly
documented that it is impossible to assess the accuracy of
Applicants’ efficiency projections. He concludes that the
claimed annual efficiencies of $751 million are overstated by at
least $246 million and perhaps by as much as $678 million, so
that the range of possible efficiencies is $73 million to $505
million.

Although Applicants do not assert that SP is a failing firm
within the well-established antitrust definiticn, they do assert
rhat SP’'s weak financial condition will make it an increasingly
ineffective competitor absent the merger. It appears that a
great deal of shipper support for the transaction is based at
least in part on fears about the continued viabilicy of SP.
Eileen Zimmer examines the financial condition of SP and its
prospects for obtaining funds in the future for capital
investments. She notes that although it has had financial
difficulties for a number of years, SP has successfully raised
capital to pursue a number of major efforts in recent years to
rejuvenate the company and that SP’'s operations in fact have

already shown some improvement. She concludes that SP has

10




alternatives to the UP merger to provide funding for further
capital expenditures, and that SP is likely to survive for the

foreseeable future and remain a significant competitor.

CONCLUSION

The Department submits for the record the testimony of
(1) Dr. W. Robert Majure, who describes the competitive harms
likely to occur in an unconditioned merger and evaluates the
effectiveness of the BNSF agr=ement in remedying those harms, (2)
Dr. Laurits R. Christensen, who evaluates the benefit claims of
the Applicants, and (3) Eileen Zimmer, who evaluates claims that
the SP may not be a viable competitor absent the proposed
transaction.

Based on the evide’ te in the record to date and its own

investigation, the Department has concerns that the merger as

proposed, including the BNSF agreement, likely will result in a

significant reduction in competition in a large number of

markets, and therefore may not be in the public interest.




The Department reserves final judgment on the anticompetitive

effects and the adequacy of conditions proposed by other parties

or other potential remedial actions until the evidentiary record

is complete.

Anne K. Bingaman
Assistant Attorney General
Antitrust Division

Constance K. Robinson
Director of Operations

Roger W. Fones
Chief, Transportation,
Energy & Agriculture Section

Donna N. Kooperstein

Assistant Chief, Transportation
Energy & Agriculture Section

April 12, 1996

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the COMMENTS
QF THE UNITED STATES DEPARTMENT OF JUSTICE (DOJ-8 and DOJ-9) to
be served on counsel for tl.e Applicants, Arvid E. Roach II
(Covington & Burling, 1Zul Pennsylvania Ave., N.W., Washington,
O.C¢. 20044) and Paul A. Cunningham (Harkins Cunningham, 1300
Nineteenth St., N.W., Washingtcon, D.C. 20036), by hand, and on
all other parties of record in this proceeding by first class
mail or more expeditious means, this 12th day of April, 1996.

Michael D. Billiel
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WILLIAM P. QUINN

April 3, 1996

Office of the Secretary

Case Control Branch

ATTN: Finance Docket No. 32760
Surface Transportation Board
1201 Constitution Ave., N.W.
Washington, DC 20423

Re: Finance Docket No. 22760

Union Pacific Corporation, et al.--Control and Merger
--Southern Pacific Rail Corporation, et al.

Dear Sir or Madam:
Because of time constraints, the verification attached to
the Comments of Toledo, Peoria & Western Railway Corporation,

TPW-4, was a facsimile. Please attach the original verification
enclosed to the original of TPW-4.

Thank you for your assistance.

Very truly yours,

WILLIAM P. QUINN

Enclosure
Office of the Secretary

APR 1 0 1996'

E] Part of 4
Public Fiecor —;ll

WPQ/bah
TPW\UP-SP\STB S LTR




VERIFICATICN

I, Gordon R. Fuller, Executive Vice President, have the responsibility for Marketing
and Sales for the Toledo, Peoria & Western Railway Corporation. | verify under
penalty of perjury that the foregoing is true and correct. Further, | certify that | am
qualified and authorized to file the foregoing Comments.

Executed on March 28, 1996.
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

== CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CONSCLIDATED RAIL CORPO ATION'S SUPPLEMENTAL
RESPONSES TO APPLI S' FIRST SET O
> x REQU] FOR_PROD

Consolidated Rail Corporation ("Conrail") hereby
Pro\ _des its supplemental response to the First Se: of
Interrogatories and Document Requests served on Conrail by
Applicants on February 26, 1996, as modified by the rulings of
Judge Nelson at the March 8, 1996 Discovery Conference.
Speéifically, this Supplemental Response addresses each documsent
request as to which Judge Nelson ruled that a response was to be

deferred until April 1, 1996.

GENERAL RESPONSE

Conrail makes the following general response to all of
the interrogatories and document requests:

1. Conrail has conducted a reasonable search for
information and documents responsive to the discovery requests by

searching files reasonably believed to contain responsive
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materiais znd inquiring of personnel reasonably believed to have
responsive information. Subject to the general and specific
objections set forth herein, all non-privileged, responsive
documents lccated by that search are being or will socn be made
available for inspection and copying at Conrail's document
depository, to be located at the offices of Wilmer, Cutler &
Pickering in Washington, D.C. Copies of identified documents
from the depository will be supplied upon payment of reproduction
costs.

2. Provision of information or production of
documents in response to these requests shall not be construed as
a concession as to the relevance of that request, or of the
subject matter underlying that request, to the issues in this
pProceeding, nor shall it be construed as a waiver of any
objection set forth herein.

- £ To the extent that Conrail is producing responsive
documents that contain confidential informaticn, any such

production is subject to the limitations and restrictions set

/ .
forth in the protective order that has been entered in this

proceeding.

GENERAL OBJECTIONS

The general objections set forth below apply to all of
the discovery requests.

1. Corirail objects to the production of, and is not
producing, documents or information protected by the attorney-

client privilege.
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2. Conrail objects to the producticn of, and is not
Producing, documents or information pProtected by the work product
doctrine.

3. Conrail objects to the Production cf, and is not
Producing, documents or information Protected by the settlement
Privilege.

4. Conrail objects to the pProduction of, and
generally is not Producing, public do-uments that are readily
available such as documents en file at the Securities and
Exchange Commission, filirngs in this pProceeding, clippings from
newspapers or other public media, or documents that are otherwise
readily available to the party propounding the request.

S. Conrail object: to the production of, and is not
producing, drafts of verifiea statements or studies.

6. Conrail objects to any request that would require
the prepzration of a special study.

7. Conrail objects to any request as to which

responding would impose an undue burden including, but not

limited to, any requost seeking information from before January
1, 1993.

8. Conrail objects to the production of any documents
or information unrelated to the issues to be addressed in
Conrail's comments and related filings in this proceeding.

9. Conrail objects to the extent that any request
calls for the disclosure of information that is highly

confidential, such as information subject to disclosure
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restrictions imposed in other proceedings or by contractual
obligation to thirad parties, and that is of insufficient

relevance to warrant Production even under a pProtective order.
SPECIFIC RESPONSES AND ADDITIONAL

. Produce no later than April 1, 1996 (a) all
workpapers underlying any submission that Conrail makes on or
about March 29, 1996 in this proceeding, and (b) all
publications, written testimony and transcripts of any witnesses
presenting testimony for Conrail on or about March 29, 1996 in
this pProceeding.

RESPONSE: Conrail objects to part (b) of this request
on the grounds that it is not relevant to the subject ma*ter of
this proceeding. 1In accordance with the rulings of Judge Nelson
at the March 8, 1996 Discovery Conference limiting the scope of
part (b) of this request, however, Conrail is producing
responsive documents. All documents responsive to this request
are included in the workpapers of the witnesses who submitted

verified statements on hehalf of Conrail.

/

d

!

8. Produce all documents relating to conditions that
might be imposed on approval of the UP/SP merger.

RESPONSE: Conrail objacts to this request on the
grounds that it is not relevant to the subject matter of this
proceeding and is unduly burdensome. Subject to and without
waiving its objections, and in accordance with the rulings of
Judge Nelson at the March 8, 1996 Discovery Conference limiting
the scope of this request, Conrail is Producing non-privileged

resporisive documents. Non-privileged documents responsive to
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this request, as limited by Judge Nelson, are inciuded in the
workpapers of the witnesses who submitted verified statements on
behalf of conrail or in Conrail's response to Applicant's other

document requests.

. 14. Produce all pPresentations, solicitation packages,
form vegxfied statements, or other materials used to seek suppert
from shippers, public officials, railroads or others for the
Position of Conrail or any other party in this Proceeding.

RESPON3E: Conrail objects to this request on the
grounds that it is not relevant to the subject matter of this
Proceeding and is uniuly burdensome. Sub’iect to and without
waiving th. = objection, and in accordance with the rulings of
Judge Nelson at the March &, 1996 Discovery conference limit.ing
the scope of this request, Conrail is producing non-privileged,
responsive documents.

15. Produce all presentations, letters, memoranda,
white papers or other documents sent or given to DoOJ, DOT, any
State Governor's, Attorney Gensral's or Public Utilities
Commission's (or similar agency's) office, any Mexican government
official, aay other gcvernment official, any security analyst,
and bond rating agency, any consultant, any financial advisor or -
anqiyst, any investnent banker, any chamber of coirmerce, or any
shipper or trade organization relating to the UP/SP merger.

RESPONSE: As noted in Conrail's earlier response tn»
the portion of this request due March 12, 1996, Conrail objects
to the request on the grounds that it is not relevant to the
subject matter of this Proceeding. At tne March 8, 1996
Discovery Conference, Judge Nelson limiced this request to
Presentations made to financial analysts and adviszr=z (to which

Conrail already has responded) and documents relating to
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Presentations to Mexican government officials (to b placed in

Conrail‘'s depository with its workpapers on April 1, 1996).
Subject to ana without waiving ta.g objection, Conrail
is Producing non-privileged documents responsive to this request.
16. Produce al} notes of any meetings with DOJ, DoT,
any state Governor's, Attorney Gencral's or Public Utilities
COnyigsion's (or similar agency's) office, any Mexican government
official, any other governmental official, any security analyst,
any bond rating agency, any consultant, financial advisor or
analyst, any investment banker, of commerce, or any
shipper or trade organizati e UP/SPF merger.
RESPONSE: As noted in Conrail's earlier response to the
portion of this request due March 12, 1996, conrail objects to
the request on the grounds that it is not relevant to the subject
matter of this Proceeding. At the March 8, 1996 Discovery
Conference, Judge Nelson limited this request to notes of
meetings with financial analysts and advisors and notes of
meetings with Mexican government officials (the latter of which
are to be placed in Conrail's deposiicry with its workpapers on
April 1, 199¢).
J Subject to anq without waiving this objection, Conrail
/
has searched for documents responsive to this request, as limited
by Judge Nelson, and has identified no non-privileged, responsive
documents.
g to shipper surveys
/SP merger or any possible
the merger, or (b) the quality of
of any railroad.
RESPONSE: Conrail objects to this request on the

grounds that it is not relevant to the subject matter of this
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Proceeding and is unduly burdensome. Subject to and without

waiving this objection, and in accordance with the rulings of

Judge Nelson at the March 8, 1996 Discovery Conference limiting
this request to shipper survey materials retirenced in part (a)
of the request, Conrail is Producing non-privileged, responsive

documents.

22. Produce all Presentations to, and minutes of, the
board of directors of Conrail relating to the UP/SP merger or
conditions to be sought by any party in this Proceeding.

RESPONSE: Conrail objects to this request on the
Srounds that it is not relevant to the subject matter of this
Proceeding. Subject to and without waiving this objection, and
in accordance with the rulings of Judge Nelson at the March 8,
1996 Discovery Conference limiting this request to conditions
that Conrail is seeking in its March 29, 1996 filing in this

Proceeding, Conrail will search for and produce nen-privileged,

responsive documents.

26. Produce all computerized 100% Conrail traffic data
for/1994, containing at least the fields listed in Attachment A
hereto, a Rule 11 or other rebilling indicator, gross freight
revenue, and freight revenue net of allowances, refunds,
discounts or other revenue offsets, together with documentation
explaining the recorad layout and the content of the fields. To
the extent particular items are vmavailable in machine~-readable
form, (a) provide them in hard-copy form, and (b) provide any
similar machine-readable data.

RESPONSE: Conrail objects to this request on the
grounds that it is not relevant to the subject matter of this
pProceeding and is unduly burdensome. Conrail also notes that the

Scope cof the request was iimited by the rulings of Judge Nelson
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at the March 8, 1996 Discovery Conference. Subject to and

without wvaiving its objections, Conrail is making available the
requested traft_: data.

,48. Produce all reports or analyses relating
to competition for traffic m Mexico (including but not
li:ited to truck competition) or competition among Mexican
gateways.

RESPONSE: Conrail cbjects to this request on the
grounds that it is not relavant to the subject matter of this
Proceeding and is unduly burdensome. Conrail also notes that the
Scope of the request was limited by the rulings of Judge Nelson
at the March 8, 199¢ Discovery Conference. Subject to and
without waiving its objections, conrail is producing non-

Privileged, responsive documents.

Constance L. Abrams

Jonathan M. Broder

Anne E. Treadway
CONSOLIDATED RAIL CORPORATION
2001 Market Street
Philadelphia, PA 19101

P
Joseph E. Killory, Jr.
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, D.cC. 20037

April 1, 1996
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CERTIFICATE OF SERVICE

I certify that on this 1ist day of April, 1996,
of the foregoing Consolidated Rail Corporation's Supplemental
Responses to Applicants' First Set of Interrogatories and
Requests for Production of Documents was served by hand delivery
to:

Arvid E. Roach II

S. William Livingston, Jr.
Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Nineteenth Street, N.w.
Washington, D.C. 20036

and served by facsimile transmission on all parties on
Restricted Service List.
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April 1, 199¢

VIA HAND DELIVERY

Mr. Vernon A. Williams
Interstate Commerce Commission
Case Control Branch

Room 1324

1201 Constitution Avenue, N.w.
Washington, D.C. 20423

Re: Finance Docket No. 32760,

Corporation, et al.
Southern pPucific Co

Dear Secretary Willjams:

’

Also €nclosed jis a 3.5-inch WordPerfect 5.1 disk
containing the texts of CR-24,

Sincerely,

Jos¢gph ¥, Kiilory, Jr.
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Enclosures -' Office of the Secretary
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PAC™ FIC RAILROAD COMPANY

-« CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CONSOLIDATED RAIL CORPORATION'S SUPPLEMENTAL
RESPONSES TO APPLICANTS' FIRST SET OF

INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Consolidated Rail Corporation ("Conrail") hereby
provides its supplemental response to the First Set oi
Interrogatories and Document Requests served on Conrail by
Applicants on February 26, 1996, as modified by the rulings of

Judge Nelson at the March 8, 1996 Discovery Conference.

/
Specifically, this Supplemental Response addresses each document

request as to which Judge Nelson ruled that a response was to be

deferred until April 1, 1996.

GENERAL RESPONSE
Conrail makes the following general response to all of
the interrogatories and document requests:
1. Conrail has conducted a reasonable search for
information and documents responsive to the discovery requests by

searching files reasonably believed to contain responuive




materials and inguiiing of personnel reasonably believed tc have
responsive information. Subject to the general and specific
objections set forth herein, all non-privileged, responsive
documents located by that search are being or will soon be made
available for inspection and copying at Conrail's document
depository, to be located at the offices of w.lmer, Cutler &
Pickering in Washington, D.C. Copies of identified documents
from the depository will be supplied upon payment of reproduction
costs.

s Provision of information or production of
documents in response to these requests shall not be construed as
a concession as to the relevance of that request, or of the
subject matter underlying that request, to the issues in this
proceeding, nor shall it be construed as a waiver of any
objection set forth herein.

3. To the extent that Conrail is producing responsive
documents that contain confidential information, any such

production is subject to the limitations and restrictions set

/ :
forth in the protective order that has been entered in this

proceeding.

G OBJ ONS
The general objections set forth below apply to all of
the discovery requests.
" 8 Conrail objects to the production of, ahd is not
producing, documents or information protected by the attorney-

client privilege.




- N Conrail objects to the production of, and is not
producing, documents or information protected by the work product
doctrine.

3. Conrail objects to the production of, and is not

producing, documents or information protected by the settlement

privilege.

4. Conrail objects to the production cf, and
generally is not producing, public documents that are readily
available such as documents on file at the Securities and
Exchange Commission, filings in this proceeding, clippings from
newspapers or other public media, or documents that are otherwise
readily available to the party propounding the request.

S. Conrail objects vo the production of, and is not
producing, drafts of verified statements or studies.

6. Conrail objects to any request that would require
the preparation of a special study.

7. Conrail objects to any request as to which
responding would impose an undue burden including, but not
limited to, any request seeking iaformation from before January
X, 1993,

8. Conrail objects to the production of any documents
or information unrelated to the issues to be addressed in
Conrail's comments and related filings in this proceeding.

9. Conrail objects to the extent that any request
calls for the disclosure of information that is highly

confidential, such as information subject tu disclosure




restrictions imposed in other proceedings or by contractual
obligation to third parties, and that is of insufficient

relevance to warrant production even under a protective order.

SPECIFIC RESPONSES AND ADDITIONAL
v STS

1. Produce no later than April 1, 1996 (a) all
workpapers underlying any submission that Conrail makes on or
about March 29, 1996 in this proceeding, and (b) all
publications, written testimony and transcripts of any witnesses
presenting testimony for Conrail on or about March 29, 1996 in
this proceeding.

RESPNNSE: Conrai.. objects to part (b) ~f this request
on the grounds that it is not relevant to the subiect matter of
this proceeding. In accordance with the rulings of Judge Nelson
at the March 8, 1996 Discovery Conference limiting the scope of
part (b) of this request, however, Conrail is producing
responsive documents. All cdocuments responsive to this request
are included in the workpapers of the witnesses who submitted
verified statements on behalf of Conrail.

d

i
8. Produce al. documents relating to conditions that
might be imposed on approval of the UP/SP merger.
RESPONSE: Conrail objects to this requ 'st on the
grounds that it is not relevant to the subject matter of this

proceeding and is unduly burdensome. Subject to and without

waiving its objections, and in accordance with the rulings of

Judge Nelson at the March 8, 1996 Discovery Conference lim’ting

the scope of this request, Conrail is producing non-privileged

responsive documents. Non-privileged documents responsive to




this request, as limited by Judge Nelson, are included in the
workpapers of the witnesses who submitted verified statements on
behalf of Conrail or in Conrail's response to Applirant's other
document requests.

14. Produce all presentations, solicitation packages,
form verified statements, or other material; used to seek support
from shippers, public officials, railroads or others for the
position of Conrail or any other party in this proceecing.

RESPONSE: Conrail objects to this request on the
grounds that it is not relevant to the subject matter of this
proceeding and is unduly burdensome. Subject to and without
waiving this objection, and in accordance with the rulings of

Judge Nelson at the March 8, 1996 Discovery Conference limiting

T

the scope of this requeét, Conrail is producing non-privileged,

responsive documents.

15. Produce all presenta:ions, letters, memoranda,
white papers or other documents sent or given to DOJ, DOT, any
state Governor's, Attorney General's or Public Utilities
Commission's (or similar agency's) office, any Mexican government
official, any other government official, any security analyst,
and bond rating agency, any consultant, any financial advisor or
analyst, any investment banker, any chamber of comnerce, or any
shipper or trade organization relating to the UP/SP merger.

RESPONSE: As noted in Conrail's earlier response to
the portion of this reguest dhe March 12, 1996, Conrail objects
to the request on the grounds that it is not relevant to the
subject matter of this proceeding. At the March 3, 1996
Discovery Conference, Judge Nelson limited this request to
presentations made to financial analysts and advisors (to which

Conrail already has responded) and documents relating to




presentations to Mexican government officials (to be placed in
Conrail's depository with its workpapers on April 1, 1996).

Subject to and without waiving this objection, Conrail

is producing non-privileged documents responsive to this request.

16. Produce all notes of any meetings with DOJ, DOT,
any state Governor's, Attorney General's or Public Utilities
Commission's (or similar ageicy's) office, any Mexican government
official, any other governmental official, any security analyst,
any bond rating agency, any consultant, any financial advisor or
analyst, any investment banker, any chamber of commerce, or any
shipper or trade organization relating to the UP/SP merger.

RESPONSE: As noted in Conrail's earlier response to the
portion of this request due March 12, 1996, Conrail objects to
the request on the grounds that it is not relevant to the subject
matter of this proceeding. At the March 8, 1996 Discovery
Conference, Judge Nelson limited this request to notes of
meetings with financial analysts and advisors and notes of
meetings with Mexican government officials (the latter of which
are to be placed in Conrail‘'s depository with its workpapers on
April 1, 1996).

f Subject to and without waiving this objection, Conrail
has searched for documents responsive to this request, as limited

by Judge Nelson, and has identified no non-privileged, responsive

documents.

17. Produce all documents relating to shipper surveys
or interviews concerning (a) the UP/SP merger or any possible
conditions to approval of the merger, or (b) the quality of
service or competitiveness of any railroad.

RESPONSE: Conrail objects to this request on the

grounds that it is not relevant to the subject matter of this




proceeding and is unduly burdensome. Subject to and without

waiving this objection, and in accordance with the rulings of

Judge Nelson at the M~vch 8, 1996 Discovery Conference limiting
this request to shipper survey materials referenced in part (a)
of the request, Conrail is producing non-privileged, responsive
documents.

22. Produce all presentations to, and minutes of, the
board of directors of Conrail relating to the UP/SP merger or
conditions to be sought by any purty in this proceeding.

RESPONSE: Conrail okjects to this request on the
grounds that it is not relevant to the subject matter of this
proceeding. Subject to and without waiving this objection, and
in accordance with the rulings of Judge Nelson at the March 8,
1996 Discovery Conference limiting this request to conditions
that Conrail is seeking in its March 29, 1996 filing in this
proceeding, Conrail will search for and produce non-privileged,
responsive documents.

/ 26. Produce all computerized 100% Conrail traffic data
for 1994, containing at least the fields listed in Attachment A
hereto, a Rule 11 or other rebiliing indicator, gross freight
revenue, and freight revenue net of allowances, refunds,
discounts or other revenue offsets, together with documentation
explaining the record layout and the content of the fields. To
the extent particular items are unavailable in machine-readable
form, (a) provide them in hard-copy form, and (b) provide any
similar machine-readable data.

RESPONSE: Conrail objects to this request on the
grounds that it is not relevant to the subject matter of this

proceeding and is unduly burdensome. Conrail also notes that the

scope of the request was limited by the rulings of Judge Nelson




at the March 8, 1996 Discovery Conference. Subject to and
without waiving its objections, Conrail is making available the
requested traffic data.

28. Produce all studies, reports or analvses relating
to competition for traffic to or from Mexico (including but not
limited to truck competition) or competition among Mexican
gateways.

RESPONSE: Conrail objects to this request on the
grounds that it is not relevant to the subject matter of this
proceeding and is unduly burdensome. Conrail also notes that the
scope of the request was limited by the rulings of Judge Nelson
at the March 8, 1996 Discovery Conference. Subject to and

without waiving its objections, Conrail is producing non-

(‘) privileged, responsive documents.
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CERTIFICATE OF SERVICE

I certify that on this 1st day of April, 1996, a copy
of the foregoing Consolidated Rail Corporation's Supplemental
Responses to Applicants' First Set of Interrogatories and

Requests for Production of Documents was served by hand delivery
to:

Arvid E. Roach II

S. William Livingston, Jr.
Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.0. Box 7566

Washington, D.C. 20044

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan
-« Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

and served by facsimile transmission on all parties on the
Restricted Service List.

Josepﬁ/u.
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March 26, 1996

Secretary Vernon Williams
Case Control Branch

Surface Transportation Board
Room 3315

12th & Constitution N.W.
Washington, D.C. 20423-0001

Re: Enid Board of Trade Comments in Docket No. 32760
Honorabie Secretary Williams,

There is enclosed the original a:d twenty copies oy"the Cnid Board of Trade cominenis.
A copy is direted 0 Judge Nelson herein with a separate envelope.

There is also enclosed a floppy with a W.P. 5.1 dos format on it with the comments and
also the corrected Tri-State comments. We are sending this priority mail. Applicants requested
their copy by priority mail and all parties who requested a copy will be sent by first class mail.

In addition, please accept corrected copies of pages 14 and 27 f Tri-States comments.

ENTERED
Office of the Secretary

AP 2 1996
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L B Eﬁ{,‘,,‘;'gmd “There is something else bothering me concerning this merger, and the pes

——merger-which gave operating rights over the mainline of the SSW to the , no(/' /' v,
BNSF. Both railroads, the UP and the BNSF, wi'l use our mainline to capacnyQ\'/
They will ship all of the trainloads over this shorter route to the California markets. \Q__A/

How am I going to get service? In addition, there is a spread between the Liberal

and West Coast rate on SSW and our ratc. The ATSF railroad was given

operating rights out of Liberal and Guymon, Oklahoma.”

To summarize the concern of this Tri-State Shippers Group, Chairman Joe Strecker
has stated it simply, but with special emphasis. Please refer to Joe Strecker’s
statement at page 1.
“Concerning the forthcoming UP-SP merger, our SSW Shippers members
are concerned with the additional overhead traffic, which will be placed on this
mainline due to the conditions of the SP granted in Fina~ce Docket No. 32549 (the
BN-ATSF merger case).

“How will .ve be served when container trains and trainloads of grain, of
both the UP-SP and BNSF railroads, his this mainline? We ar+ also concerned,
because the SP granted access to the BNSF at Liberal, Guymon, Oklahoma and
McPherson, providing extra competition for us. Not only are we concerned with
the former SP grants, now the combined BNSF will get operation rights to about
4,000 miles of UP-SP destinations.”

UP-MP MAINLINE
There is a new company that is expressing opposition to abandonment.

Gary L. Mills, Vice President of Transportation with Bartlett and Company has
indicated that his compary is protesting the abandonment of the MP line from the
Kansas state line to Pueblo.
Gary Miils has extensive experience in the transportation field of U. S.

grain and processing markets. He was employed at Cargill, Inc. for 32 years,

obtaining an official position of Assistant Vice President. At Cargill, he manage

the export grain terminals, as well as a soybean processing plant with management

of interior facilities. He has knowledge of the need for rail service at Eads and

Towner because of his experience as Cargill’s Grain Division Transportation

Manager.

Bartlett has need of rail service at Eads and Towner in order to move
wheat and other grains to Bartlett Flour Mills for milling wheat into flour and for
merchandising other grains to feed mills in other states such as Kansas. Additional
comments wiil be provided uner the heading “UP-MP Line Abandonment”.
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Don Briggs of Haswe'l, Colorado expressed at page 2 of his statement:

Would your probloms be solved if another railroad like the KCS, Wisconsin Central,
or Montana Rail Link buys the line from Kansas City to California?
“Yes!”

Rancher Burl Scherler expressed his cpinion on page 3 of his statement:

“If the grain elevator in Sheridan Lake received the proper service from
the MP railroad. this line wouldn’t be scheduled for abandonment. Sheridan Lake
is a small elevator compared to Cheyenne Wells, Commerce City, and Denver.
However, if the entire route of the old MP from Kansas City to Pueblo, Colorado
and possibly o to Salt Lake City were to be sold to another operator, competition
could be reatly enhanced and my objection to the merger would no longer be
valid.”

Kelly Davidson, in his statement, declares his preference for a Class I carrier, but
would accept a short line as another possibility. At page 4 he states:
“The Surface Transportation Board has the largest merger proceeding

before it during my grain career. If the UP and SP railroads wish to merge and do

not need this Herington to Pueblo line, then let a Class I carrier like the KCS

operate it. President Haverty is a Kansan, therefore he would have knowledge

of the competitive nature of the agricultural business. A short line railroad is

another possibility.”

Gary Mills’ company has a facility at Eads and Towner, Colorado. As stated supra, his
company opposes the abandonment of the Pueblo to Kansas stete line. Bartlett joins
other Colorado shippers in protesting this abandonment.

There is a need for an additional carrier to supply service equipment and rates.
Montana Rail Link has indicated a desire to purchase this line and provide the necessary
service. Bartlett supports Montana Rail Lik, Inc. in it’s bid to buy the MP line involved
in lieu of the abandonment of the line by the UP roalr. ad.

THE RADIUM BRANCH LINE ABANDONMENT

Farmers who utilize the grain elevator at Hudson are concerned with the potential
abandonment by the lease line proponent KSW and the MP railroad. These are small business-type
farmers and one of the largest utilizes all of his fields for the planting of wheat, corn, milo, and
soybeans.

In order to express the plight of these farmers we are reproducing part of the statement of
Maryln Spare, whose home is at 801 North Main Street, St. John, Kansas 67576.
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STATEMENT OF THE ENID BOARD OF TRADE
IN OPPOSITION TO
THE UP-SP MERGER

PREFA CE

The Enid Board of Trade is a corporation existing with and by the authority of the State of
Oklahoma. Its business add 2ss is 2309 N. 10th Street, Suite E, Enid, Oklahoma 73701, with
telephone and fax numbers: 405-233-152¥ and 405-237-2131, respectively. It will utilize the
acronym EBT and hereafter be called EBT in this statement of protest.

On March 11. 1996, EBT filed a “motion to intervene” in this proceeding. Copies of sa'J
motion were mailed to all parties of record. As stated in the motion, its iriervening herein will not
burden the applicants because of the need for an additional Class I cartier is already in issue itom
shippers in the states of Kansas and Colorado. Our members are concerned with the lack of
competition which is present in Enid t>day when heretofore Enid was served by three competitive
rail carriers, namely, the Frisco, Rock Island and ATSF railroads. This and other facts will be
treated infra.

BACKGROUND INFORMATION

What is a ooard of trade? What are the functions of the present Board of Trade? How
has this Board of Trade survived when small cities like Wichita and Hutchinson has lost their
Board of Trades?

In the early 1900's, Oklahoma wheat farmers were producing approximately 20 plus a
million bushels of wheat. This was dryland farming and an approximate 1.5 million acres were
planted. New technology and better techniques of farming caused the production of wheat to
attain a 50 million bushel figures in 1915. A group of Enid grain men looking to the future and
seeing the development of conflict in Europe which would curtail production thereat, felt that
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Enid could become a grain marketing center for Oklahoma wheat. In 1916, the Board of Trade
was founded and their prediction was correct. Enid was served by three railroads; the Rock
Island, Frisco and ATSF railroads. The Rock Island opened up Oklahoma for settlement, the
ATSF brought with it stability and growth, and the Frisco provided the additional competition.
Oklahoma was served by local trains which also carried passengers.

STEPS TAKEN TO BECOME
A GOOD BOARD OF TRADE

The first priority was to secure direct communication with the Kansas City Board of
Trade’s wheat futures market. The U. S. Department of Agriculture, in 1920, granted Enid as an
official grain inspection point. It was also necessary to obtain better test weights for grain and the
AAR granted to Enid the privilege of weighing box cars of grain. Eighteen years later a protein
testing laboratory was established in our city. In 1925, a traffic department was estabiished tc
assist members because of the importance of rail service, which is critical to a inarket like ours
today.

GRAIN ELEVATORS ESTABLISHED

In 1925, the first grain elevator was built in Enid. It is currently owned by Goodpasture,
Incorporated. Additional terminal elevators were built by Continental Grain Company. Feuquay
Elevator Company, W. B. Johuston Grain Company, General Mills, Inc., and Union Equity Coop.
The storage capacity exceeded 65 million bushels. The EBT had seven corporate members

RAILROAD MERGERS AND ABANDONMENTS
HAVE REDUCED THE ENID MARKET

The Rock Island went into bankrupicy. The BN. Railroads purchased the Frisco line. The
ATSF was the only stable railroad in Enid. It bolped the EBT grow in the 1980's through storage
privileges and competitive rates to a capacity of 80 million busheis. With over 100 million bushels
and 50.000 plus cars of grain passing through the market annually, we werc the third largest
market in the U.S. EBT members employed approximately 650 persons during this period.

Today, things are quitc different. The Enid market has 3¢ million bushels of its 77 million
bushels total storage space left open. There are three firms remaining [Farmiand. ADM Milling
Co., and W.B. Johnston Grain Co.], whose combined employment is approx:mately 250 persons.
General Mills, Continental, and Feuquay have ceased operations. The name Union Fquity is now
history. They are now part of Farmland Industries, and have two « f their four terminal elevators
closed. The EBT has discontinued its protein laboratory service and has ihe smallest number of
employees in 1is history.




TRANSPORTATION HELP

We would be remiss not to mention that the State of Oklahoma helped with the growth
mentioned supra. The State purchased the Rock Island line and leased it to the MKT Railroad.
The MKT helped with equipment and rates, which prompted the growth. The purchase of the
Frisco by the BN had the opposite effect. While the Frisco valued our business, it seems that the
BN Railroad caused the greatest animosity amongst the three railroads. The MP purchased the
MKT line and received lease rights from our state to operate in Oklahoma. Service perfomed a
big drop, cars were not available and the MP hardly called on the small or larger shippers.

Loss of transit privileges caused an upheaval on our market. Grain south and southwest
of Enid could no longer be shipped to Enid for storage without a penalty price. The railroads
changed their grain marketing structure such that grain could no longer “move” into Enid as it
once did. Grain south and west was forced to the Amarillo or Ft. Woni grain terminals (it could
no longer be shipped to Enid without a rate penalty), and grain north wzs forced to stop in the
Hutchinson and Wichita grain terminals. Enid was left high and dry. Why? The railroads were
picking and choosing which markets would survive in this highly competitive grain business. Th=
railroad operating officers were running the railroads and their choice only to serve mainlines.

RAILROAD ABANDONMENTS

Approximately 1,000 miles of rail lines have been abandoned in Oklahoma in 1980. These
include all railroads except some lines which have been sold or leased to short line railroads.
These short line railroads have <he same problems which we have heard from our Kansas friends
to the north. The UP aud now BNSF control the freight rates, car supply, and publish rates for
the short line accounts. The rail abandonments have also allowed some grain in Eastern, Northern
and Central Oklahoma to utilize the Arkansas River Navigation System.

SURVIVAL OF THE ENID BOARD OF TRADE

How is the EBT surviving? By diversification, belt tightening .. 1d a more direct focus on
operations ... the same as what the remaining grain firms in Enid have done. Our diversification
was accomplished through the branching out inte association management. The EBT
manages the trade Associations of the state’s grair, feed, seed, fertilizer, and ag chemical industry
through the OGFA, OFCA and OSTA. We try to be the “chamber of commerce” you might s2y
for these industries, always striving to prowote and protect their irterests. Our main managei 1ent
thrust for the members of these organizations has been representation and active participation in
the legislative and regulatory areas. This participation in this merger procesdia’ is iue result
of the State’s grain firms’ experience with various mergers and railroad abandonments.
They have related this information to the EBT.

P 1




OPPOSITION TO THIS MERGER

Some members of the OGFA have provided information which reveals that the UP has not
helped Enid or the small grain elevators on its line in Oklahoma to the degree the MKT railroad
did. Tn addition, when the BN took over the Frisco railroad, service deteri:rated and car supply
became a problem. The BN wanted the grain elevators to accept its version of car service, Rule
15. Please refer to ICC Docket No. 39507, Continental Graiu Company Petition for Declaratory
Order. The BN attempted to supply its equipment rather than the ATSF railroad equipment. The
BN had published an item in its Switching Tariff, ICC BN 8069-I, effective 10/14/81, which
would charge for switching ATSF cars into Continental’s facility. Previously to the above
publication, the BN had switched cars in under reciprocal switching agreement. In January 1983,
BN notified Continental that it was terminating its past practice to open switching to Continental
and the BN would only switch empty Santa Fe cars for Continental’s loading at BN’s discretion.
The BN refused to switch in cars at various times.

Continental sued the BN in U.S.D.C.W.D. Oklahoma in Continental Grain Co. V. BN
Inc., et al, No. Civ-83-118-E. BN cross sued claiming no liability. The case was referred to ICC
for an interpretation of Car Service Rule 15 concerning the issues related above. The ICC, in its
decision dated 5/30/94, ruled in favor of Continental and intervenors, including the ATSF
Railroad.

This act has caused the grain industry of Oklahoma to question the attitude of the BMSF
Railroad since the takeover of the ATSF by the BN. In fact, the new BNSF has already cau sed
problems of poor service and inadequate car supply ai the iimes needed by the shippers.
Chairman of the Board, Lew Meibergen of Johnston Grain, expressed it well in the Tri-S.awe
statement. Please refer to Issue No. 5 - G. There it states, in part:

‘Our service has greatly deteriorated since the BN/Santa Fe
merger, and I am fearful of what may happen with the UP-SP”> merger.’

He is on the Board of Directors of EBT. Lew Meibergen also echoes the sentiment of
short line shippers. We find in Issue 5 -G:

‘We have been told by various short line railroads that if allowed,
they could offer rates that v yuld be very competitive to truck rates, but
unfortunately, most of these short lines connect with only 1 large Class I
carrier and thus serve as feeder carriers. As feeder carriers, their traffic
and rates depend upon their connecting Class I carriers. Even if there is a
short line that connects with two carriers, for example, UP and SP, as
those carriers merge, these short lines and the shippers located on these
short lines lose the ability to benefit from "JP and SP competition.’
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In the March 13, 1996 issue of the Journal of Commerce, there was an article by Larry
Starkey entitled “Traders’ Views Mixed on Railroad Mergers”. EBT agrees with one industry

executive who refused to be identified. He stated:

‘It’s very difficult to have an open mind if you get corn on the
ground or no train to pick it up.’

Duane A. Fisher, President of Scou'ar Grain, stated in the same article:

‘Still, the harshest critics see little relief from the seamless transit
made possible by either Burlington Northern’s combining with Santa Fe
or Union Pacific’s purchase of Chicago Northwestern and its pending
merger with Southern Pacific.

‘Simply put, where grain is concerned service has gone to hell,
another grain executive said on condition of anonymity. The lines’
priorities place coal and intermodal first, knowing grain can be taken for
granted. And the management bureaucracies are worse than in
Washington.’

Another executive also stated the following:

‘Critics point to an essential management difference between
shippers and carriers. The prices of stock in railroad companies isn’t based
on futures considerations, said one anonymously. We’ve done some
tracking that shows hepper car velocity is running about 1.3 cycles per car
per month, and all this new technology so far is a farce.’

The following statistical information on carloads from the Enid Board of Trade reflects the
above stateraents.

Total Rail i ipmrents (No. of Cars)

Railcars Railcars

Year Receiv Shipped

FY 1994-95 1,197 9,645

FY 1993-94 2,969 11,157
FY 1992-93 5,793 13,325
FY 1991-92 1,689 8,750

FY 1990-91 5,299 12,983
FY 1989-90 5,121 14,074
FY 1988-89 12,197 12,197




Year
FY 1987-88

FY 1986
FY 1985
FY 1984

Year

FY 1994-95
FY 1993-94
FY 1992-93
FY 1991-92
FY 1990-91
FY 1989-90
FY 1988-89
FY 1987-88
FY 1986

FY 1985

FY 1984

Railcars
Baaaken
13,682
14,349
15,339
21,640

Total Rail Receipis & Shi (No. of Bushel:)

Railcars
Received

4,036,741
10,092,472
19,594,501
12,115,237
17,131,310
15,768,789
39,285,419
42,942,212
47,453,957
50,212,480
70,976,015

Railcars

Shipped
32,119
17,921
14,229
31,060

Raiicars
Shipped

32,122,211
37,248,469
43,746,573
26,174,856
43,240,488
45,482,552
82,141,806

101,664,514

58,172,948
46,743,593

102,441,879

Total

36,158,952
48,638,089
63,341,074
38,290,093
60,371,798
61,251,341
121,427,225
144,606,726
105,626,905
96,956,073
173,737,894

ADDITIONAL COMPETITION NEEDED
IN THE STATE OF OKLAHOMA

The KCS Railway recently visited the EBT and Enid Grain companies. They informed us
of the Kansas Shippers group inviting them to Wichita to address their Board of Directors on the
competitive aspects of this merger. This group asked that the KCS Railway provide additional
Class I rai'toad service when the UP-SP merge to replace the SP trackage rights over the BNSF
lines. If this is one plan, we need the KCS to operate over the BNSF line between Perry,
Oklahoma to Enid. The UP-SP have agreed to have the BNSF operate over 4,000 miles of their
tracks. It should be inconsequential act to negotiate trackage rights of 37 miles between Perry
and Enid. See ICC BN 6003-E, page 500, Enid L to Perry 37.

Another route which would not mvolve the BNSF railroad woulc be also an effective
manner to give both Kansas and Oklahoma the needed Class I carrier. "he KCS’s purchase of the
Herington line to Fort Worth. The UP-SP may still utilize the ATSF route which is a better line
for heavier trains. The UP plans to spend millions of dollars to upgrade this line to be as efficient
as the BNSF line. Signals, welded tracks, and passing tracks are needed to withstand the
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numero*s coal trains. There will be no reed to upgrade the tracks if the KCS purchases this line.
Coal trains could operate over the more efficient BNSF line.

Another route which will be helpful to short lines in Kansas, as well as a friendly
connection to work with is thie Geneseo to Wichita MP line. Purchase of this line by the KCS
coupled with the purchase of the UP OKT line south to the Oklahoma border, a lease of the line
from the state of C >lorado to operate to the Texas border ard a purchase of the line to Fort
Worth would give the states of Kansas and Oklahoma the Class I competition they need in this
mega carrier marriage.

When the NP nurchased the MKT lines, it received the Kansas City-Muskogee line as
well as the OKT line. This line at that time of purchase was the main line of that railroad. It was
in better shape than the OKT lne.

Why should a combined mega carrier have two main lines in the states of Oklahoma
and Kansas, and by merger, obtainr a third line to operate over from Kansas origins? In
fact, the merger will give the UP-SP four major lines to operate over in the North-South Corridor
and one in the East-West corridor, namely the MKT line in Southeast Kansas, the OKT line in
Central Kansas, the ATSF line with operating rights via the present SP, and the SSW line running
across Southwest Kansas.

In addition, the combined BNSF will have the BN line in Southeast Kansas, the ATSF
main line in Central Kansas, the ATSF southwest line via Kiowa, Kansas, and the east-west
Pueblo line and the SSW line over which it has operating rights. We haven’t mentioned the
Joplin, Missouri to Valley Center line which is on the selling block.

In our state, we will have thc BNSF railroad operating over the old Frisco line running
from Avard, Oklahoma east-west to Tulsa; Springfield, Missouri to Mobile and Pensacola. From
Tulsa to Fort Worth; Dallas to Houston and Galveston. It now has the ATSF running from
Newkirk, Oklahoma to the Texas state line and south to Fort Wort, Dallas and Gulf Ports. The
ATSF line over tl. » SP in the Panhandle of Oklahoma; the ATSF Denver line from Boise City, as
well as the Kiowa to Shattuck, Oklahoma.

The UP has a section of the SP line running through the Oklahoma Panhandle route; the
old Rock Island line running from Caldwell, Kansas to Waurika; the MKT line from Kansas City
through Parsons, Kansas; Vinita, Oklahoma to Durant, Oklahoma; thence, south to Fort Worth
and Dallas. These two mega ruilroads will contro! ali the business in Kansas and Oklahoma.

From information received from OGFA and past practices of both lines it is apparent that they will
not compete with one another.
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In the comments of the OGFA, Executive Vice President Joe Hampton has commented in
his statement:

‘Our members located in Enid ure esneciallv concerned because with their
past relationships with the BN, and now the BNSF, they need a customer
oriented carrier to serve their facilities. The UP does not appear to wish to
give us the service it provides to Fort Worth, Texas; Kansas City,
Missouri Lincoln and Superior, Nebraska; Topeka and Salina, Kansas;
and Cheyenne Wells, Celorado.

‘In this proceeding the UP is alleging to your Board that
competition will be provided by the BNSF so that two carriers will help
the competitive aspects of this North-South Corridor. We question this
commitment based on the past service record of the UP to our member
companies. To my knowledge, no one from the UP has visited with this
office nor any EBT member companies as tc how this merger will improve
service. At least in the BN-ATSF merger case we were contacted by the
ATSF employees. Many of our members learned about the proposed
merger of the UP-SP by reading newspapers, magazines and watching
television. This non-contact reveals that th. UP does not care for the
smaller shippers who are located on its lines. In addition, the Enid markat
or many of the Enid terminals have received less than satisfactory supply
of cars when needed.’

TRUCK COMPETITION TO WEST COAST. MEXICO
AND GULF PORTS NOT AVAILABLE

What other mode of competition is there available to us in the Enid area to ship to the
Gulf Ports, Mexico or the West Coast? Are trucks competitive? With the volumes shipped in
multi car rail grain shipments, trucks cannot compete to any of these destinations mentioned
supra. "'or example, 3 % truckloads are necessary to replace one hopper car shipment. A 25 car
shipment would require 25 x 3 % truckloads or 87.5 truckloads. A 50 car shipment would require
175 truckloads, while a 75 car shipment would require 262.5 truckloads. A 110 car shipment
would require 385 truckloads.

There are very few shipments moving to the Gulf Ports, Mexico or the West Coast in one
or two hopper loads In merchandising grain, you may draw draft on a rail shipment immediately
for 90 percent of the value of the invoice. In those shipments there are official WTS and grain
inspection certificates which allow the drawing draft for the known quantity and quality.

On truck shipments, usually, the tcrms of the contract for -ale include destinations,
weights and grades. Who is going to wait a week to receive payment when, on rail shipments,
“money changes hands” in a short time.




CONCLUSION

The Enid Board of Trade is not alone in protesting this merger. It joins shippers from
Kansas, Colorado and Texas to bring to STB’s attention that two railroads will control the future
of these shippers and will have a monopoly in each portion of these states. Past mergeis have
proven this fact and we cannot stress it enough for your consideration. When another Class I
carrier is willing to provide the competition needed that carrier, the KCS, should be allowed to do
so. We hope your Board so orders in the final decision.

Respectfully Yours,
Joe N. Hampton

General Manager
Enid Board of Trade

I, James J. Irlandi, verify under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified to file this statemen* on behalf of the Enid Board of Trade.

CERTIFICATE OF SERVICE

[ certify that [ have on this 26th day of March served the original an d 20 copies of this
Statement Of Opposition upon the Surface Transportation Board with a WP5.1 floppy copy is
also mailed to Honorable Jerome Nelson and parties of record who have requested same by firsi
class mail, postage pre-paid in accordance with the Board’s Rules of Practice.







Ltem No.

_Page Count___ <&

A@r e

-

SLovER & LorFTus

. B TR ATTORNEYS AT LAW
7N WILLIAM 1.SL{VER

. ) C. MICHAEL LOFTUS ‘284 SEVENTEENTH STREET, N. W.
/ DONALD G. AVERY WASHINGTON, D. r. 20008
JOHN H. LE SEUR
KELVIN J. DOWD
ROTERT D. ROSENBFRG
CHRISTO}.IER A. MILLS
FRANK J. PERGOLIZZI
ANDREW B, KOLESAR III
PATRICIA E. KOLFSAR
EDWARD J, NCANDREW?* s 5
April 1, 1996

*ADMITTED IN PENNSYLVANIA Q.YLY

Office of the Secretary
BY HAND DELIVERY

APR 3 1996'
Honorable Vernon A. Williams
Secretary ; Part of
Surface Transportation Board Public Record
Case Control Branch
12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Southern Pacific Rail Corporation, et al.

Dear Mr. Secretary:

In accordance with the Board’s Decision No. 26 in the
above-captioned proceceding, enclosed please find an original and
five (5) copies of a Certificate of Service which indicates that
service of a list of all numbered pleadings and discovery
requests which have been filed or served by City Utilities of
Springfield, Missouri was served upon each additional party of
reford to the captioned proceeding.

. An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt aad filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attentioa to this matte =

Sincerely,

Jthun e

John H. LeSeur
An Attorney for City Utilities of
Springfield, Missouri

Enclosure




CERTIFICATE OF SERVICE

In accordance with the Board’: Decision No. %6 in
Finance Docket No. 32760, Union Pacific Corporation, et al. --
Contr -- ifi i ation P
the undersigned attorney hereby certifies that on the 1st day of
April, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of City Utilities
of Springfield, Missouri was served via first class mail, postage
prepaid, upon each additional party of record.

Patricia T. Kolesar
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! ————Bpr #43 —  \DWAY SUITE F, WICHITA, KANSAS 67214
(316) 264-9630 FAX: (316) 264-9735

March 27, 1996

Vernon A. Williams

Secrctary

Surface Transportation Board

12th & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Enid Board of | rade comments.

Honorable Secretary Williams, é D

The attorneys for the applicants and the BNSF have requested expedited mailing of the
Tri-State and Enid Board of Trade comments. In order for both comments to be mailed early, we
sent our originals to a printing firm in Wichita.

The printing firm did not call us when it discovered two page 3's of the Enid comments
and printed the one copy you received by cxpedited mail. The correct page 3 was printed twice
with consecutive page numbers. Consequentiy, we reccived two incorrect sets of the comments.
We are mailing a corrected copy of the page to the applcants and oday, a corrected copy to the
BNSF’s attorneys. The page 3 ccrection does not affect any other party of record.

Autached you will find 21 copies of the corrected page 3.

Respectfully Yours,

Iaﬁ'

c/c:  Applicants’ Attorneys -

| s a——

Office of the Secretary

APR 4 1996

Part of ]
Public Record




We would be remiss not to mention that the State of Oklahoma helped with the g ‘{

mentioned supra. The State purchased the Rock Island line and leased it to the MKT :
The MKT helped with equipment and rates, which prompted the growth. The purchase of thc
Frisco by the BN had the opposite effect. While the Frisco valued our business, it seems that the
BN Railroad caused the greatest animosity amongst the three railroads. The MP purchased the
MKT line and received lease rights from our state to operate in Oklahoma. Service perfomed a
big drop, cars were rot available and the MP hardly czlled on the small or larger shippers.

Loss of transit privileges caused an upheaval on our market. Grain south and southwest
of Enid could no longer be shipped to Enid for storage without a penalty p.ice. The railroads
changed their grain marketing structure such that grain could no longer “move” into Enid as it
once did. Grain south and west was forced to the Amarillo or Ft. Worth grain terminals (it could
no longer be shipped to Enid without a rate penalty), and grain north was forced to stop in the
Hutchinson and Wichita grain terminals. Enid was lef: high and dry. Why? The 1ailroads were
picking and choosing which v-arkets would survive in this highly competitive grain business. The
railroad operating officers were running the railroads and their choice onlv to serve mainlines.

RAILROAD ABANDONMENTS
Approximately 1,000 miles of rail lines have been abandoned in Oklahoma in 1980. These
mclude all railroads except some lines which have been sold or leased to short line 1aikicads.
These short line railroads have the same problems which we have heard from our Kansas friends
to the north. The UP and now BNSF control the freight rates, car supply, and publish rates for

the short line accounts. The rail abandonments have also allowed some grain in Eastern, Northern
and (i’entral Oklahoina to utilize the Arkansas River Navigation System.

f SURVIVAL OF TH F

How is the EBT surviving? By diversification, belt tightening and a more direct focus on
operations ... the same as what the remaining grain firms in Enid have done. Our diversification
was accomplished through the branching out into association management. The EET
manages the trade Associations of the state’s grain, feed, seed, fertilizer, and ag chemical industry
through the OGFA, OFCA and OSTA. We try to be the “charaber of commerce” you might say
for these industries, always striving to promote and protect their interests. Our main management
thrust for the members of these organizations has been representation and active participation in
the legislative and regulatory areas. This participation in this merger proceeding is the result
of the State’s grain firms’ experience with various mergers and railroad abandonments.
They have related this information to the EBT.
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VIA HAND DELIVERY

Honorable Vernon A. Williams, Secretary
Surface Transportation Board

Depariment of Transportaton

Room i324

12th Street & Constitution Avenue, NW
Washington, DC 20423

Re:  Finance Docket No. 32760 Union Pacific Corporation et al—
Control and Merger—Southern Pac.fic Ril Corporation et al.

Enclosed for filing in the above-captioned case are ar. original and twenty (20) copies of
THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE’S ADDITIONAL RESPONSES TO
APPLICANTS’ FIRST SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF
DOCUMENTS, designated NITL-11. A 3.5-inch disketie containing this pleading in Word Perfect
5.1 is also enclosed. Additionally, an extra copy of this pleading is enclosed for the purpose of
date stamping and returning to our office. :

Respectfully submitted,

Nicholas J. DiMichael
Antorneys for The National Industrial
Transportation League

ENCLOSURES | TMIERED
0124-480 i Office of the Seretary

[0~ .?—/"lﬁé

Part of
Public Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CO
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACLIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWZSTERN RAILWAY COMPANY. SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

THE NATIONAL 'NDUSTRIAL TRANSPORTATION LEAGUE'S
ADDITIONAL RESPONSES
TO APPLICANTS'
FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS

Nicholas J. DiMichael

Frederic L. Wood

Karyn A. Booth

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.-W.

Suite 750

Washington, D.C. 20005-3934

(202) 371-9500

Attorneys for The National Industrial
Transportation League

R, . S

Office of the Secretary

APR 2 1996’

Part of
Public Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RATLROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER —

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWES TERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE'S
ADDITIONAL RESPONSES
TO APPLICANTS'
FIRST SET OF INTERROGATORIES AND
REQUESTS FOR PRODUCTION OF DOCUMENTS

The National Industrial Transportation League (“NIT League") submits the
following Initial Responses to the First Set of Interrogatories and Requests for
Proiiuction of Documents propounded by Applicants on February 27, 1996. On March
4, 1996, NIT League submitted Objections to this First Set of Interrogatories and
Requests for Production of Documents. On March 8, 1996, in a discovery conference,
the Administrative Law Judge (“AL!") in this proceeding ruled that certain of the
discovery propounded by Applicants on February 27, 1996 was appropriate, but that

certain of the discovery should be reformulated and resubmitted under an accelerated

procedural schedule after the filing of evidence in this proceeding on Maréh 29, 1996.

More specifically, in the March 8 discovery conference, the ALJ ruled that the
February 27 discovery should be conducted in two “phases,” with “Phase I"” discovery




X

*= be propounded on Marci 12, 1996 and on Apiil 1, 1996, and “Phase II” discovery
appropriate for resubmission and reformulation in light of the filings on March 29. NIT
League responded as appropriate to certain Phase I discovery on March 12, 1996, and
hereby provides its responses to additional Phase I discovery, as identified by the ALJ to
be answered on April 1, 1996.1

NIT League’s Additional Responses
Document Request No, 1

Produce nc iater than April 1, 1996 (a) all workpapers underlying any submission
that the NIT League makes on or about March 29, 1996 in this proceeding, and <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>