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September 15, 1995

Office of the Secretary

Case Contre!l Branch

Finance Ducket No. 32760
Interstate Commerce Commission
1201 Constitution Avenue, N W
Washington, DC 20423

Dear Madam/Sir

Please find enclosed the ¢ 3inal and 20 copies of my comments regarding
Finance Docket No. 32760

Sincerely yours
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Robert L. Evans
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ccidental Chemical Corporation
yrporate Office
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

~inance Docket No. 32760

Union Pacific Corporatiun, Union Pacific Railroad Company and
Missouri Pacific Railroad Company - Control and Merger - Southern
Pacific Rail Corporation, Southern Pacific Transportation Company,

St. Louis Southwestern Rai'way Company, SPCSL Cerp. and the

Denver and Rio Grande Western Railroad Company

COMMENTS

| am Robert L. Evans, Corporate Manager - Rail Transportation, for Occidental
Chemical Corporation (OxyChem). OxyChem s the sixth larjest chemical
corporation in the USA. OxyChem operates a fleet of 10,500 railcars and has 35
manufacturing plant sites with locations on each of the major Class | railroads.
OxyChem's ar.nual sales approximate $5 billion and we ship over 100,000 bulk
rail carloads annually, plus 2,000 intermodal shipments

Thank you for the upportunity to comment on the proposed procedural schedule
submitted by Jnion Pacific Corporation and Southern Pacific Rail Corporation.

OxyChem is analyzing the effects of this proposed merger s our business must
continue to have rail-to-rail competition. Each time Class | carriers merge,
competition is reduced for the shippers. The transportation characteris*'=s of our
products in the markets served do not allow adequate competition for raii
movements from other modes (trucks, vessels or barges). Our manufacturing
plants and customers are not ai! located on water, and trucks cannot handle the
volume since many of our moves are transported by rail between 2,000 and
3.000 miles. Also, some of our products cannot effectively move over the
highways due to hazardous material classifization and routing restrictions.

The proposed merger of the UPC/SPC is very significant to OxyChem. The

combined annual traffic handled by the UPC/SPC represents abcut 20% i

OxyChem'’s rail freight. - R,
EnCRED

Ctiice or the Secretary
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Since this merger impacts a huge amount of Oxy“"hem's shipments (20,000+),
the approval of a shortened response period would severely comprise our ability
to diligently and effectively analyze the impact of thic merger and furnish proper
input to the ICC. We believe adequate time should be provided, particuiarly in
light of the recent BNSF merger and the Kansas City Southern Railway's petition
to reopen the proceedings. The potential anticompetitive issues raised by this
second major western raiiroad consolidation has the potertial for a much greater
impact because of the earlier merger, particularly to the chemicals and plastics
industry which will have over 65% of its capacity sole served by this proposed
new merged railroad.

OxyChem requests the ICC not allow any expedited process in this merger
application and allow the shipper and railroad industry the normal time permitted
for a merger application of this magnitude.

Respectfully submitted,

/(:7_:&,/' n/iz/;-;«_w/

Robert L. Evans
Corporate Manager Rail Transportation
OCCIDENTAL CHEMICAL CORPORATION
P. O. Box 809050
Dallas, TX 75380

rie/aed/h/trn/cmn/petition




.:\1 LINCKRODT
| CHEMICAI
September 14, 1995

Office of the Secretary

Case Control Branch

Finance Docket No. 32760
Interstate Commerce Commission
1201 Constitution Avenue, NW
Washington, DC 20423

Subject: Finance Docket No. 32760 - Union Pacific Corporation, Union Pacific
Railroad Company and Missouri Pacitfic Railrod Company - Control
and Merger - Southern Pacific Railroad Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Company,
SPCSL Corp. and the Denver and Rio Grande Western Railroad
Company

Mallinckrodt Chemical Inc. objects to the interstate Commerce Commission’s
proposal to expedite the procedural schedule for the Union Pacific Corporation’s
control and merger application regarding the Southern Pacific Rail Corporation.

The proposed transaction would have a major impact on rail shippers,
narticularly for chemical and plastic companies located in Texas and Louisiana.
We need the time allotted under standard procedure to determine the impact of
the proposed merger.

Yours very truly,
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Roger F. I:/ennann

Director of Transportation
& Osstribution

2 e

s e

cc: Arvid E. Roach, L, Esq.
Covington & Burling
1207 Fennsylvania Ave., NW
PO bor 7556
Washington, OC 20044

Paul A. Cunninghan:, Esq.
Harkins Cunningham

1300 Nineteenth Street, NW
Washington, DC 20036
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September 15, 1995

Office of the Secretary

Cace Control Branch

Finance Docket No. 32760
Interstate Cornmerce Commission
1201 Constitution Avenue, NW
Washington, DC 20423

Dear Madam/Sir:

Please find enclosed the original and 20 copies of my comments regarding
Finance Docket No. 32760

Sincerely yours,

b gy
Joge i T s

Robert L. Evans

Office or uie Secretary

SEP 1.8 1995

RLE/aed/enclosures

ax® Occidental Chemical Corporation

.~ Corporate Office
Occidental Tower, 5005 LBJ Freeway

09050, Dallas, TX 75380-3050
4-3800




BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Docket No. 32760

Union Pacific Corporatic 1, Union Pacific Railroad Company and
Missouri Pacific Railroad Company - Control and Merger - Southern
Pacific Rail Corporation, Southern Pacific Transportation Company,

St. Louis Southwestern Railway Company, SPCSL Corp. and the

Denver and Rio Grande Western Railroad Company

COMMENTS

| am Robert L. Evans, Corporate Manager - Rail Transportation, for Occidental
Chemical Corporation (OxyChem). OxyCherii is the sixth larg=2st chemical
corporation in the USA. OxyChem operates a fleet of 10,500 railcars and has 35
manufacturing plant siies with locations on each of the major Class | railroads.
OxyChem's annual sales approximate $5 billion and we ship over 100,000 bulk
rail carloads annually, plus 2,000 intermodal shipments.

Thank you for the orportunity to comment on the proposed procedural scheaule
submitted by Union Pacific Corporation and Southerr. Pacific Rail Corporation.

OxyChem is analyzing the effects of this proposed merger as our business must
continue to have rail-to-rail competition. Each time Class | carriers merge,
competition is reduced for the shippers. The transportation characteristice of our
products in the markets served do not allow adequate competition for rail
movements from other modes (trucks, vessels or barges). Cur manufacturing
plants and customers are nst ail located on water, and trucks cannot handle the
volume since many of our moves are transported by rail between 2,000 and
3,000 miles. Also, some of our products cannot effectively move over the
highways due tc hazardous material classification and routing restrictions.

The proposed merger of the UPC/SPC is very significant to OxyChem. The
combined annual traffic handled by the UPC/SPC represents abour 20% of
OxyChem'’s rail freight.
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Since this merger impacts a huge amount of OxyChe m's shipments (20,000+),
the approval of a shortened response perioc weuld ceverely comprise our ability
to diligently and effectively analyze the impact of this merger and furnish proper
input to the ICC. We believe adequate time should be nrovided, particularly in
lignt of the recent BNSF merger and the Kansas City Southern Railway's petition
to reopen the proceedings. The potential anticompetitive issues raised by this
secend major western railroad consolidation has the poteniial for a much greater
impact because of the earlier merger, particularly to the chemicals and plastics
industry which will have over 65% of its capacity sole served by this proposed
new merged railroad.

OxyChem requests the ICC not allow any expedited process in this merger
application and a'low the shipper and raiiroad industry the normal time permitted
for a merger application of this magnitude.

Respectfully submitted,

VAN

Robert L. Evans

Corporate Manager Rail Transportation
OCCIDENTAL CHEMICAL CORPORATION
P. O. Box 809050

Dallas, TX 75380

rie/aed/htrn/cmn/petition







WA LINCKRODT
CHEMICAL

September 14, 1995

Office of the Secretary

Case Control Branch

Finance Docket No. 32760
Interstate Commerce Commissicn
1201 Constitution Avenue, NW
Washington, OC 20423

Subject: Finance Docket No. 32760 - Union Pacific Corporatioy Union Pacific
Railroad Company and Missouri Pacific Railroad Company - Control
and Merger - Southern Pacific Railn ad Corporation, Southern Pacific
Transportation Company, St. Louis . 'outhwestern Railway Company,
SPCSL Corp. and the Denver and Rio Grande Western Railroad
Company

Mallinckrodt Chemical Inc. owjects to the interstate Commerce Commission’s
proposal to expedite the procedural schedule for the Union Pacific Corporation’s
control and merger application regarding the Southern Pacific Rail Corporation.

The proposed transaction would have a major impact on rail shippers,
particularly for chemical and plastic compantes located in Texas and Louisiana.
We need the ume allotted under standard procedure to determine the .mpact of
the proposed merger.

Yours very truly,

7 £ )
: ~— v £l A
7 5 W "R e,
Roger F. Hermann = o
Director of Transportation c

& Distribution Ofics of the Secretary

cc: Arvid E. Roach, I, Esq. : SEp 18 1995
Cotvington & Burling 1§
121 Pennsylvania Ave., NW { [51
PO 3ox 7566 !
Was\ington, OC 20044

— Cart of

Paul A. Cunningham, Esq.
Harkins Curiningham

1300 Nineteenth Street, NW
Washington, OC 20036
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SLovER & LorFTUs
ATTORNIYS AT LAW
WILLIAM L.SLOVER
C. MICHAEL LOFTUS
DONALD G. AVERY WASHINGTON, D. C. 20006

JOHN H. LE SEUR
KELVIN J. DOWD
ROBERT D. ROSENLERG
THRISTOPHER A. MILLS*
"RANK J. PERGOLYZZ.
\NDREW B. KJLE¢ R 111
FATR CJA E. DIETRICH

1224 SEVENTEENTH STREET, N. W.

202 341-7170

« ADNITTED IN ILLINOIS ONLY

VIA HAND DELIVERY

The Hon. Vernon 4. Williams
Secretary

Interstate Commerce Commission
12th & Ccnstitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Umion Pacific
Corpecration, Union Pacific Railroad Company
and Missouri Pacific Railroad Company --
Control and Merger -- Southern Pacific Rail
“orporat.on, Southern Pacific Transportation
Company, 3t. Louis Southwestern Railway

S Corp. and The Denver and Rio

e Railroad Company

3
Comparny, S
Grande Wes

|

Williams:

in the captioned proceeding please
(20) copies of the Comments of the
League on Applicants’ Proposed Procedural
n accordance with Cormmission order, we have
5.1 diskette containing the afore-
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C. Michael Loftus
An Attorney for the Western
Coal Traffic League

Mo OO N DECTETLRY
‘ e H
Roach 1I, L ,3{9,' , m

Cunningham,
Pan ct
Pubiic Record




FEFORE THE
INTERSTATE COMMERCE COMMISSION

UNION PACIFIC CORPORATION, UNION

PACIFIC RAILROAD COMPANY, AND

MISSQURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER -- SOUTHERN

PACIFIC RAIL CORPORATION, SOUTHERN ) Finance Docket No.
PACIFIC TRANSPORTATION COMPANY,

ST. LOUIS SOUTHWESTERN RAILWAY

COMPANY, SPCSL CORP., AND THE

DENVER AND RIO GRANDE WESTERN

RAILROAD C OMPANY

COMMENTS OF THE
WESTERN COAL TRAFFIC LEAGUE ON
APPLICANTS’ PROPOSED PROCEDURAL SCHEDULE

A C4 e JeJienrny
SEP 19 995
r:ﬂ Pan ol

e —————

William L. Slover
C. Michael Loftus
John H. Leseur
Patricia E. Dietrich
12r & Loftus
Seventeenth
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Attorneys for the Western
o
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

UNION PACIFIC CORPORATION, UNION
P\”IFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER -~ SQUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
’ACIFIC TRANSPORTATION COMPANY,
LOUIS SOUTHWESTERN RAILWAY
»MPAW‘ SPCSL, CORP., AND THE

Finance Docket

NVER KNp RIO GRANDE WESTERN

DE WEST
TLROAD COMPANY

CCMMENTS OF THE
WESTERN vAL TRAFFIC LEACUE
APPLICANTS' PROPOSED PROCEDURAL

League




more time is nee > permit development of the evidence by the

issues and evidence and to issue a well-

of Applicants’ proposed schedule,
the Commission intends to establish a schedule prior to
* primary application, WCTL herein

L

Commission adopt WCTL'’s proposed procedural

Attachment

Lcommlsses

DYODO

IDENTITY

WCTL member

Arizona Electric Power Coopera-
r Cooperative, Inc.; Central
"entral Power & Light Company;
City Public Service Board of
Austin, Texas; Houston
& Light Company; Midwest
Public Power District- Omaha
of Oklahoma; Southwestern
jnitrain, *nu.; west Texas

and Wisconsin Public




major consumer
of its coal
exclusivel
charges

w

WCTL members

both Appli

concerned

of western coal, and each moves substantially all

WCTL is the only association composed
ship, receive, and pay the applicable
movements of western coal. Presently,
93 million tons of coal per year.
utilities that ship their coals by
current competitors. WCTL is
roposed application and

1Ice in the coal

PROPOSED SCHEDU
STABLISHI
ATIONS AND

processing of
R B 1180,
and rely
in Ex Parte
schedule in
schedule. However, the
(Sub-No. 19) has not been

the Commission, and there is no good

Mergers &
served January 26,




since the BN/Santa Fe proceeding highlights the ineffectiveness

of a rushed consideration of railroad mergers.

o the BN/Santa Fe merger, railroad consoli-
dations have been subjected to intense scrutiny. For example,
the recently concluded CNW/UP Contrcl Case,® initially
envisioned a schedule which called for evidentiary proceedings
and argument to be completed in approximately one (1) year.
Instead, however, the Coumission did not issue a decision in the
CNW/UP proceeding until more than two (2) years after the initial

'he procedural schedule in the Santa Fe/Southern
extended over a 28-month period.’
Moreover, none of these recent merger and control cases involved
ransactions anywhere near the size and scope

N/Santa Fe merger or the instant UP/SP proceeding which seeks to

COrp., Union
- Chicago and
h Western

UP filed their primary application on
the Commission’'s decision was not served
and the transaction itself was not
g 3, R B L ST

No. 30400, Santa Fe Southern Pacific
Southern Pacific Transportation
b)Yy 3 R T 38 998 PN ).

Union sific Corp. . &t 81, «

sion served October




create the largest rail carrier in the nation.® Approximately

one year ago, under similar circumstances in the BN/Santa Fe

proceeding, WCTL noted that the BN/Santa Fe merger Awarfed its
predecessor mergers in size and complexity. The proposed UP/SP
merger is even larger. WCTL submits that the sheer size of the
transaction demands heightened scruvtiny, and at the very leest,
requires that the transaction proceed on 2 schedule which

appreciates the significance of the transaction.

THE ANTI-COMPETITIVE EFFECT
OF CUMULATIVE RAILPOAD MERGERS
CANNOT BE CAREFULLY REVIEWED UNDER
APPLICANTS' PROPOSED EXPEDITED SCHEDULE

have requested that the

procedural schedule for

schedule in BN/Santa
] 11 parties with a

g the primary

peditious decision on

will operate
and have annual
dacific to Acguire
$3.9 Billion, Wall




important rail restructuring initiative." Applicants’ Petition

-0 Establish Procedural Schedule, at 3-4 (dated August 4, 1995).

WCTL differs strongly with Applicants’ view that BN/Santa Fe

+

merger schedule was "strikingly successful."

In fact, 'L believes that the BN/Santa Fe schedule
was a striking disaster. The BN/Santa Fe schedule failed to
provide adeqguate time for a meaningful review and consideration
of affected parties’ interests. The Commission’s rush to

judgment in BN/Santa Fe cl ly accommodated BN/Santa

interest in avoiding close scrutiny by the Commission of the
ting from their merger. Opponents
heir arguments summarily

expediency.

BN/Santa Fe proceeding is

are good reasons to allow a
The BN/Santa Fe’'s notice of
months prior, and their applica-

five months prior to, the

the six-month schedule, the
to identify the anti-competitive

to examine their options, time to

notice of intent to file was filed
i was filed on October 13, 1994;
schedule was not adopted until March




formulate their opposition, and time to explore settlement with
f P

the applicants.

mmission is being a

approve second largest railroad (Union
| \

acific) with the ~ixth largest railroad (Scuthern Pacific). The

proposed UP/SP merger will crea-e a railroad even larger than

that created by the BN/Santa Fe merger. There is absolutely no

rationale why two such large mergers should

onvincing

through the Commission at break-neck speed. The overall

the t

treated

Commissi




conduct of this proceeding, at the same level as they were during

the BN/Santa Fe merger. Although the details of the elements of

the Commission‘s jurisdiction and authority that will be
preserved and the details of the transition from the Commission
to its successor are still unknown, it seems clear that during
cthe pendency of this proceeding major changes of this nature will
occur. It cannot seriously be questioned that such changes will
impact the efficiency of the Commission and its successor. The
Commission should take these facts into account in establishing a

fair and reasonable schedu

NCTE ALTERNATIVE

SC ‘ ‘ EASONABLE

TL submits that the specific parameters of the

including a discovery timetable, should be
and

th the parties

1d set a schedule
the issues raised in the

consistent with the Commission’s

49 C.F.R. § 1180.4(e) (providing that the
rocedures for evidentiary proceedings in a

of written comments on the merger




If the Commission decides to issue a schedule now,
however, WCTL requests that it adopt the schedule set forth here

in Attachment 1. WCTL's schedule contemplates a 365-day

schedule. This schedul 1s considerably shorter than the one
that the Commission initially intended to follow in the BN/S

Fe proceeding. = Santa Fe, Decision served October 5

!

1994 .Y

With : C Commi i request for comments
on shortening the Y he fili inconsistent and
responsive applications, com 5, protests, requests
onditions, and other opposition evidence and

the Commission accepta

CTL submi
Allowing
holly

time period proposed by

lon 1 i8 too brief.

both reasonable and

~ :

Commission

At that tir N/Santa Fe had proposed a 430 day

the Commi ) felt that 430 days was not enough

Commission s —ed: (Alpplicants’ proposed procedural
14 no 1 ic

Wil

cient time to handle a proceeding

agnitude the “he substantially longer schedule

by protestants would unnecessarily delav resolution of
R




positions in this n
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Attachment 1

UP/SP PROPOSED PROCEDURAL SCHEDULE

and related applications filed.
abandon will be filed within 30
of applications for
-ntant will not be filed as to

Commission ( i Je ce cf primary application
and related ] i li

Description of an and respon%i"e
applications due; g L ons fcr waiver or clarification
due with regard uch applLLa ions due

n ons i cations due. All
re : Sk , and any other
d DOJ and DOT
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o oS immediately upon each evidentiary
g will place all documents relevant to the

-han documen at are privileged or otherwise
m discovery) in a depOSLt;*v open to all parties.
locuments ) - to protective order will be
ly restric ‘ )epositions of witnesses and party
locume oroduction requests authorized under Rule
notice d without individual showing of good
i ' by agreement




Relevant excerpts of transcripts will be received in lieu oFf

cross-examinatiorn at the hearing, unless cross-examination 1is

needea to resolve material issues of disputed fact. Discovery on
responsive applications will begin immediately upon their filing.
The Chief Administrative Law Judge will have the authority: (1)
to revis=s the schedule as may appear necessary; and (2) initially
-0 resolve any discovery disputes.




CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of September,
1995, copies cof the foregoing Comments of the Western Coal

raffic League on Applicalts’ Proposed Procedural Schedule was

served via first-class United States mail, postage prepaid on all

persons on the service 1li or Finance Doccket No. 32760.

%c& E. \Smc,\

Patricia E. Dietrich
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BEFORE THE
INTERSTATE COMMERCE COMMISSION
WASHINGTON, D.C

UNION PACIFIC CORP., UNION PACIFIC )
RAILROAD CO. AND MISSOURI PACIFIC )
RAILROAD CO.-- CONTROL AND MERGER -- )
SOUTHERN PACIFIC RAIL CCRP.,SOUTHERN ) FINANCE DOCKET
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760
SOUTHWESTERN RAILWAY CO., SPCSL CORP.)
’ND THE DENVER AND RIO GRANDE WESTERN)

RAILROAD CO. )

COMMENTS BY THE DEPARTMEN( OF JUSTICE
ON PROPOSED PRCCEDURAL SCHEDULE

Communications with respect %o this document siould be addressed

Roger W. Fones, Chief
Donna N. Kcoperstein, Assistant Chief

Robert L. McGeorge
Joan S. Huggler
Michael D. Billiel
Attorneys

Trausportation, Energy &
Agriculture Section
Antitrust Division

U.S. Department of Justice
555 4th Street,N.W.
Washington, D. C. 20001

202-307~-6456




U. S. Department of Justice

Antitrust Division

e rmp—————
7===smﬂa"m ;

;wﬁaunvuﬁauﬁaw 5
gip 18 998
September 18, 1995
Part of bttt
- a
Lﬂ Public Record \
”—M"“

Honorable Vernon A. Williams, Secretary
Interstate Commerce Commission

12th Street and Constitution Avenue, N.W.
Room 2215

Washington, D. C. 20423

555 4th Street, N.W.
";‘ Washington, DC 20001

)

Re: Finance Docket No. 32760 -- Union Pacific
Corp., et al. -- Control and Merger --

Souknarn . acitic Rall Corp.. . et . a).. . .

Dear Mr. Williams:

Enclosed for filing in the captioned docket are the original
and twenty copies of Comments by the Department of Justice On
Proposed Procedural Schedule. Please have the extra copy of this
filing date-stamped aud return it to the messenger for our files.

In accordance with the Commission’s request contained in
Decision No. 1 issued in this proceeding, we also enclose a copy
of this document on a 3.5 inch floppy diskette formattted for
W 3 S

S
h

3
ord Perfect 5.1.

Sincerely yours,

0
N O~ )A f*a[ca, ‘/Z‘:fe/ﬂ :
\ oan S. Huggler

Attorney

Transportation, Energy and
Agriculture Section

Jerome Nelson
id E. Roach II, Esq.
1 A. Cunningham, Esq.
Parties of Record

1




BEFORE THE
INTERSTATE COMMERCE COMMISSION
WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC )
RAILROAD CO. AND MISSOURI PACIFIC )
RAILROAD CO.-- CONTROL AND MERGER -- )
SOUTHERN PACIFIC RAIL CORP., SOUTHERN ) FINANCE DOCKZ
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760
SOUTHWESTERN RAILWAY CO., SPCSL CORP.)
AND THE DENVER AND RIO GRANDE WESTERN)
RAILROAD CO. )

COMMENTS BY THE DEPARTMENT OF JUSTICE
ON PROPQSED PROCEDURAL SCHEDULE

The Department of Justice (“Department”) hereby submits

Cocmments in response to the September 1, 1995 Decisionrn of the
ommission (Decision No. 1) on the procedural schedule to be
dopted in this proceeding.

the Applicants® notified the Commisscion
file an application seeking authority under 49
0 accomplish the merger of the Union Pacific

On tle same date, Applicants filed a

Pacific Corporation (UPC), Union Pacific Railroad
(UPRR), Missouri Pacific Railroad Company (MPRR),
Pacifi~ Rail Corporation (S®R), Southern Pacific
(SPT), St.Lou.s Southwestern Railway

(SSW) , SPCSL Corp. (SPCSL), and The Denver and Rio Grande
Western Railroad Company (DRGW) are collectively referred to as
"the Applicants." UPC, UPRR, and MPRR are referred to
collectively as "Union Pacific"; UPRR and MPRR are referred to
lectively as "UP." SPR, SPT, SSW, SPCSL, and DRGW are referred
ollectively as "Southern Pacific"; SPT, SSW, SPSCL and DRGW
referred to collectively as "SP."

-
ol |
S

e




petition (UP/SP-4) to establish a proposed procedural schedule in
this proceeding.

The Commission has requested comments from the public on the
Applicants’ proposed schedule and the Commission’'s own variation
of that schedule.

POSITION CF THE DEPARTMENT OF JUSTICE

The Department urges the Commission to modify the

Applicants’ proposed schedule to allow more time for the

Department and other interested parties to develop fully the

evidence on the competitive effects of the proposed merger of UP

and SP -~ two of the remaining three Class I railroads
operating in the western United States. Attached to these
Comments is an alternative proposed schedule that provides for
the minimum amount of time necessary adequately to develop this
evidence.

The proposed merger of the UP and the SP is beyond doubt a
major transaction thac is likely to have significant competitive
consequences in dozens, if not hundreds, of distinct
transportation markets. Thouch parts of the UP and SP svstems
will jo.n end to end, large segments of the carriers’ lines are
parallel to each other. As a result, many shippers would lose
their only competitive alternative as a result of the proposed
merger. There also appear to be a significant number of

locations where shipper rail options would decrease from three to




two, potentially resulting in substantial competitive harm.? 1In

addition to the numerous and potentially complex competitive
issues raised by this transaction, the parties have stated that
they plan to demonstrate by substantial evidence the efficiencies
and benefits they contend will result from the merger. (See, e.q,
UP/SP-6 at 4, 6)

The procedural schedule must provide interested parties with
sufficient time to investigatc the transaction’s competitive
effects and the efficiency claims of the parties, and to prepar=
and present evidence that will illuminate the record and inform
the Commission’s ultimate decision. The period between the
filing of the Primary Application and the filing of responsive
and inconsistent applications, comments, protests and requests
for conditions is a crucial time in this regard. Applicants have
proposed a period of 90 days fc» that part of the schedule: the
Commission suggests tha: 60 days may be sufficient. The

De rges the Commission to widen that window to

transaction raises far more competitive

merger of the BN and the Santa Fe, which was

cant body of economlc emp;rlcal work on
in rail competition from thr to two
See, e.g., R. Levin, "Rallroad'Rates,
re Under Deregulac;on," Bell Journal of
1381) ., b. 26; J.M. MacDonald,
Rates for the Shipment of Corn, Soybeans,
RAND Journal of Economics 18:1 (Spring 1987), p. 151-
M MacDonald, "Railroad Deregulation, Innovation, and
Effects of the Staggers Act on Grain
Jourrial of Law and Economics 32:2 (April 1989).
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primarily end to end, the schedule used here should be expanded
beyond the time made available in that proceeding.’ Widening the

time between filings by the Applicants and protestants will allow

interested parties to develop and pursue all their discovery

options ~- depositions, interrogatories and document requests --
and to resolve discovery disputes that are certain to arise, even
as they prepare their own respective filings. Compulsory third-
party discovery may play a more important role in this proceeding
than it has in the past. These activities are time-consuming in
any event, but are likely to be made more difficult given the
time frame of this proceeding. Since the Applicants intend to
imary Application in November (and by December 1 at
much of the development of evidence will occur in
al holiday time of December and early January. This
harder for parties to work within the
1l and personal schedules of potential witnesses and to
review of the evidence in the application.
THE DF RTMENT '’ Q =~ e = U_LE
Department’s modification of the Applicants’ proposed

longer periods of time for certain key

-

Date of March 7, 1995 is used as
rimary Application, commenters had
in discovery and to prepare their
_ however, Applicants had filed the Primary
plication months before (in October 1994) and the voluminous
iling had been available to many participants for a long time.
ren with that advantage, parties were required to accomplish
covery while also preparing their filings. While the
srated schedule worked well there, it is not at all clear
results would follow in this more complicated matter.
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elements of the proceeding. Even with these modifications, the
proceeding will proceed with unprecedented speed for a

transaction of this nature and magnitude. The first, as

discussed above, widens the window available for discovery for

the gnvernment p.rties as well as for parties interested in
developing responsive or inconsistent applications, or requesting
conditions that they believe would ameliorate competitive harms.
Our proposal that the government and other parties file their
submissions with the Commission on day F+120 rests on a realistic
assessment of the time required to investigate a great many
markets that could be affected by the transaction. For the
Department, this allocation of time to investigate thoroughly is
of crucial importance. Yet the additional time it would entail
in the overall schedule would be small in relation to the
benefits gained from thorough development of the record.
Other portions of the proposed schedule should be expanded
well to allow all participants to develop the record. To give
and others additional time for their discovery once
protests are filed, we prorose that responses to
submissions from the Applicants and a1y other
the Department, rot be due until at least day
support of responsive and inconsistent
oplications could then be due on day F+185. To the extent that
commenters such as the Department need to provide rebuttal
evidence, the schedule should clearly include them as well

propounders of responsive and inconsistent applications.




Additional time also should be provided for the preparation
f briefs, especially in view of the Commission'’s preference for
dispensing with reply briefs. We propose that briefs be due on

day F+215, and that Oral Argument (to be held at the discretion

of the Commission) take place on day F+225. A voting conference

would be held on day F+226 and the date for service of the Final
Decision would be day F+270. Should the Applicants file their

Primary Application on December 1, 1995, the proceeding would be
completed by September 1996. This schedule falls well within the

maximum period provided in 49 U.S.C. § 11345 (b).*

o

T+

It is essential that sufficient time be provided for
interested parti ] ls important proceeding to contribute to
a complete record. The Department’s proposed
about two months to the schedule proposed by
all measures it still would be an expedited

h shorter than the two plus years now allowed by the

4

Indeed, S inal schedule adopted by the Commission could
be extended ommodate an oral hearing and still remain well
within the r maximum period.
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Interstate Commerce Act. We urge the Commission to adopt an

expanded schedule in the interests of a full and complete

evidentiary proceeding on the likely competitive effects of this
highly significant transaction.

Respectfully submitted,

/) /
Roger W. Fones, Chief A0 I ,Z{qVXlan?flibi,_
Donna N.Kooperstein, s gl
Assistant Chief “Robert L. McGeorge

Joan S. Huggler
Transportation, Energy Michael D. Billiel
and Agriculture Section

Attorneys

Transportation, Energy
and Agriculture Section

Antitrust Division

JU. S. Department of Justice
555 Fourth Street, N.W.
Washington, D. C. 20001
(202) 307-6456
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APPENDIX
Proposed Revised, Expedited Procedural Schedule

Date of Filing of primary application by Applicants.

Commission nntice of acceptance of primary application
and related applications published.

Description of anticipated inconsistent and responsive
applications due; petitions for waiver or clarification
with regard to such applications due.

Inconsistent and responsive applications due. All
comments, protests, requests for conditions, and any
other opposition evidence and arguments due. DOJ and
DOT comments due.

Notice of acceptance (if required) of inconsistent and
responsive applications published in the Federal
Register.

Response to inconsistent and responsive applications
and to comments, protests, requested conditions. and
other oppositions due by all parties including
governme.:t parties. Rebuttal in support of primary and
related applications due.

in support of inconsistent and responsive
ons and comments and protest due.

all parties (not to exceed 50 pages).
Oral Argument (optional).
Voting Conference.

Date for service of final decision.




CERTIFICATE OF SERVICE

I hereby certify that on this 18th day of September 1995 I
caused to be served, by hand or by first class mail, pos-age
prepaid, copies of the foregoing Comments of the Department of
Justice on Proposed Procedural Schedule in Finance Docket No.
32760 on attorneys for the Applicants, the Hon. Jerome Nelson,

and all known parties of record in this proceeding.
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Joan S. Huggler
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Office of the Secretary

Case Control Branch

Interstate Commerce Commission
Attention: Finance Docket No. 32740
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: UP/SP Merger; Finance Docket No. 32760

Dear Secretary Williams:

Enclosed, please find an original and twenty (20) copies of
comments f.led on behalf of The Society of the Plastics Industry,
Inc. in reference to Finz2nce Docket No. 32760. Also enclosed is
a 3.5" diskette containing SPI’s comments. Additionally, a copy
of these comments has been sent to each of the applicants’
representatives, as prescribed in Decisior Vo. 1, dated
September 1, 1995.

Cﬂrdlal y yours,

S uJ

Martin . Bercovici
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BEFORE THE

Interstate Commerce Commission
WASHINGTON, D.C. 20423

In the Matter of

Union Pacific Corporation,

Union Pacific Railroad Company,
and Missouri Pacific Railroad
Company -- Control and Merger --
Southern Pacific Rail Corporation,
Southern Pacific Transportation
Company, St. Louis Southwestern
Railway Company, SPCSL Corp. and
The Denver and Rio Grande Western !
Railroad Company

Finance Docket
No. 32760

BN ERED
Oifice of the Secretary

e 1.8 995
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iy \ - Partof
The Commission h ‘5 !puucnuwm

COMMENTS
OF
THE SOCIETY OF THE PLASTICS INDUSTRY, INC.

Jne., ("shyw)
ubmits its Comments in response to
1 issued by the Commission in the Unio-
("UP/SP") merger proceecing

procedural schedule for handling of

I. INTRODUCTION

major trade association of the plastics

Its members consist of more than 2000 companies




il

which supply raw materials, process o manufacture plastics

nd plastics products, and engage in the manufacture of
| o b -

il

\achinery used to m lastic products or materials of all

es. Its members are responsible for an estimated 7

es of plastics materials and plastic products

STCC 28211, the primary material of
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The cverwhelming majority
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ntially different

Burlington Northern and

inance
STCC No. 282.




Santa Fe Railroads. The UP, with its recent acquisition of

the Chicago & Northwestern ("CNW"), constitutes the largest

western railroad, with 1994 tonnage of 436 million tons

carried.?® The merger of the BN and Santa Fe will create a

ailroad of comparable size, with 1994 combined tonnage of
50.7 million tons.?* To combine tke SP with the UP/CNW
system will create a railroad which, based upon 1994 data,
would reflect a volume of 551 million tons,® more than 22%
larger than the combined BN/Santa Fe. Accordingly, the
posed merger he reflects a new dimension

the standpoi

of horizontal

Exhibit 1, a merger map distributed by the

team."




California and Oregon markets and to the New Orleans, St.

Louis, Memphis and Chicago gateways to the southern and

eastern

his merger thus is substantiall
¥

and Santa Fe.
UP and SP will create a true
ed upon 1994 data, the BN/Santa Fe
together would control more than 53% of
1ationwide.’
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Viewed
the western carriers, he
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transportation appropriations bills of both the Senate and
the House providing for sunset of the Interstate Commerce
Commission effective December 31, 1995, this merger likely
will be heard and decided by a successor agency. Sunset of
the Commission undoubtedly also will bring disruptions with
continuity of staff who are familia
While any schedule set by the Commission may

inding u ) successor agency, it

days will be required
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Proposed Procedural Schedule

With regard to the proposed schedule itself, SPI notes

that there is no opportunity for reply to the applicants’
pp Y pp

responses to comments, protests and requested conditions.
As reflected above, this proceeding is significantly
anta Fe merger, and undoubtedly will
more substantial record and mary more issues
In order to provide for a full and
respectfully urges the Commission

opportunity

(in support
ilve applications) ten (10) days
allowing all parties a
d should be expanded to
nalysis and response, but also for

responsive statements.

allowed between the

be important in this
Undoubtedly, there
this proceeding;

al merger impact




of the contemplated transaction, it is essential that the
reviewing agency have a full and complete record.
Accordingly, SPI respectfully urges the Commission to

provide an opportunity to request and obtain oral hearing

befcre the presiding officer, on issues identified by the
J¢ g 2 4

parties, in order that contested issues of fact may be
acddressed so that an appropriate decisional framework may be
stablished. Thereafter, £ ing close of the evidentiary
ecord, no less than (20) days should be provided for
the submission of f£i brie . The ten (10) days suggested

1

in the propo

ortation industry to a
handful of : power over the producer

States threatens

judgmernit in the mnerger
ind Southern Pacific Railroads
and lasting impacts upon

ries served by
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CERTIFICATE OF SERVICE

I, Martin W. Bercovici, hereby certify that the foregoing
Comments of The Society of the Plastics Industry, Inc., were
mailed, United States first-class, postage prepaid, this 18th day
of September, 1995, to the following parties:

Arvid E. Roach II, Esquire
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Post Office Box 7566
Washington, D.C. 20044

Paul A. Cunningham, Esquire
Harkins

1300 19 N.W

v nn

vu

Washington, LBy 2OUas

g R e

Marting W. Bercovici
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Mr. Vernon A. Williams

Secretary

Interatate Commerce Commission HAND-DELIVERED
12th & Constitution Ave., N.W.

washington, DC 20423

Uiion Pacific Corp., Union Pacific
Railroad Co., and Missouri Pacific
Failrcad Co.--Control and Merger--
Southern Pacific Rail Corp., Southern
Pacific Transportation Co., St. Louis
Southwestern Railway Co., SPCSL Corp.
and The Denver and Rio Grande Western
Railroad Co.

Finance Docket No. 232760

Dear Mr. Williams:

Enclosed for filing in the referenced proceeding are the original and 20
copies of STRC-5, the Comments of Save the Rock Island Committee, Inc., on
Proposed Procedural Schedule. The certificate of service indicates service
upon the required parties. Also enclosed is a 3.5-‘ach disk containing the
text of the comments in WordPerfect 5.1 format.

Please acknowledge the receipt and filing of the enclosed Comments by
receipt stamping the copy of this letter and the extra copy of the Comments
enclosed for that purpose and returning them to the undersigned in the enclosed
pre-addressed, postage paid envelope.
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william P¢ Jackson,
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BEFORE TEE
INTERSTATE COMMERCE COMMISSION

WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC

RAILROAD CO., AND MISSOURI PACIFIC

RAILROAD CO.--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORP., SOUTHERN : Finance Docket No. 32760
PACIFIC TRANSPORTATION CO., €T. LOUIS

SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD CO.

COMMENTS OF SAVE THE ROCK
ISLAND COMMITTEE, INC., ON
PROPOSED PROCEDURAL SCHEDULE
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William P. Jackson, Jr.

John T. Sullivan
httorneys for Save the Rock
Island Committee, Inc.

OF COUNSEL:

JACKSON & JESSUP,
rost Office Box
Arlington, VA
(703) 525-4050

Due and Dated: September




BEFOR'. THE
INTERSTATE COMMERCE COMMISSION

WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC

RAILROAD CO., AND MISSOURI PACIFIC

RAILROAD CO.--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORP., SOUTHERN s Finance Docket No. 327€0
PACIFIC TRANSPORTATION CO., ST. LOUIS

SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD CO.

COMMENTS OF SAVE THE ROCK
ISLAND COMMITTEE, INC., ON
PROPOSED PROCEDURAL SCHEDULE

Save the Rock Island Committee, Inc. ("STLICT"), submits these comments
on the two procedural schedules proposed in the Commission’s Decision No. 1 in
this proceeding, served September 1. 1995. STRICT previously filed its Reply
in Opposition to the Petition to Estaklish Procedural Schedule (STRC-2), dat=d
August 24, 1995, and is appreciative that the Commission has seen fit to
follow its suggestion to seek public comment on the procedural schedule for

perhaps the most important railroad merger case in this century.

On August 4, 1995, Union Pacific Corporation ("UPC"), Union Pacific

Railroad Ccmpany ("UPRR"), Missouri Pacific Railroad Company ("MPRR",.
Southern Pacific Rail Corporation ("SPR"), Southern Pacific Transportation
Company ("SPT"), St. Louis Scuthwestern Railway Company ("SSW"), SPCSL Corp.
("SPCSL"), and The Denver and Rio Grande Western Railroad Company ("DRGW")

(cellectively "Applicants™)' notified the Commission of their intention to

Those rail carriers presently affiliated with UPC will be referred to
herein as "UP" while those rail carriers affiliated with SPR will be
referred to herein as "SP."




file by December 1, 1995, an application seelzing Commission authorization

under 49 U.S.C. Sectione 11343-11345 for the acquisition of control of SPR by
UP Acquisition, an indirect wholly-owned subsidiary of UPC, the merger of SPR
into UPRR, and the resulting common control of UPRR, MPRR, SPT, SSW, SPCSL,
and DRGW by UPC. In connection therewith, Applicants filed UP/SP-4, their
Petition to Establish Procedural Schedule (hereinafter "Petition"). The
Commigsion has now requested public comment on the procedural schedule
proposed by Applicants as well as on a "variation" of that schedule suggested
by the Commission. For the reasons stated in this pleading, modification of
either proposed procedural schedule should take place sco that the public

interest may be more adequately considered.

INTEREST OF STRICT

TRICT‘s interest in this proceeding is set forth in detail in STRC-1,
its Reply in Opposition to Petition for Waiver of or Exemption From 49 U.S.C.
Section 10904(e)(3) and 49 C.F.R. Section 1152.13(d), filed August 24, 1995.
In the interest of brevity it will not be restated here. Despite STRICT's
undeniable inte: ‘.t in this proceeding, Applicants have taken issue with
STRICT’s pa.ticipation in it, claiming that STRICT's motivation for so doing
is improper.?

BEven a cursory reading of some of the prior Commission control
proceedings that involved the 2pplicants establishes the necessity for

STRIC' 3 participation in this proceeding. Misrepresentations have abounded,

See Applicants’ Reply to STRICT's Opposition to Petition for Waiver or
Clarification (UP/SP-9), dated August 29, 1995; Applicante’ Reply to
STRICT's Opposition to Petit.ion to Establish Procedural Schedule
(UP/SP-10), dated August 29, 1995; Applicants’ Reply to STRICT's
Motion to Reject Impermissible Jsleadings (UP/SP-12), dated September
75 1998,




and the public¢ has been bamboczled, particularly the members of STRICT. At
the appropriate time, STRICT intends to cite chapter and verse, to the extent
relevant in this merger proceeding. This is a proceeding in which the
Commission can take action to rectify past missteps.

STRIC. is committed to preserving and reinstituting operations over the
former Chicago, Rock Island and Pacific Railroad Compary ("Rock Island") line
between Kansas City and St. Louis, MC. now owned by SSW. This commitment
extends tc seeking to have the line operated by one entity as a unit. The

involved line was sought by both SSW and MPRR in St. Louis Southwestern

Railway Co.--Furchase (Portion)--william M. Gibbons, Trustee of the Property

pf Chicago, Rock Island and Pacific Railroad Co., Debtor, 363 I.C.C. 323

(1980) (hereinafter "Tucumcari"), and thus was again an issue in Union Pacific

Corp., Pacific Rail System, Inc., and Union Pacific Railroad Co.--Contrcl--

Migssouri Pacific Corp. and Missouri Pacific Railrcad Co., 366 I.C.C. 462

(1982), aff’'d in part and remanded in part sub nom. Southern Pacific

Transportation Co. v. ICC, 736 F.2d 708 (D.C. Cir. 1984), cert. denied, 469

U.S. 1208 (1985) (hereinafter "UD/MP/WP"), in which the Commission approved
the consolidation of MPRR, UPRR and The Western Pacific Railroad Company
(hereinafter "the UP-MP-WP merger").’ Because the merger proposed by
Applicants will negate many of the Commission’s findings and conclusions in

those proceedings with respect to the former Rock Island line, STRICT intends

to participate in this proceeding to protect the interests of its members, who

Indeed, currently pending before the Commission is STRICT's p.tition
to reopen the latter proceeding in order that the "Commission may
revoke trackage rights SSW was granted over MPRR lines in Missouri in
that proceeding as a condition to Commission approvali of the UP-MP-WP
merger. STRICT's motivation for so requesting was that such action by
the Commission would require SSW to do what it represented it would do
when it acquired the line: operate it. Consolidation cof that request
with the proposed merger application would be appropriate, so that all
issues could be disposed of at once, instead of piecemeal.




include the governing bodies and citizens of the mauny communities through
which the former Rcck Island line runs.

The Applicants have already indicated in this proceeding that the issues
raised by STRICT may cause one or more of them discomfort, and so they should
in view of the past history of perfidy that accompanies the SSW line between
St. Louis and Kansas City. This will rot deter STRICT from bringing to the
Commission’s attention those issues and their clear relevance to the

disposition of this proceeding.

DISCUSSION
In requesting comments the Commission acknowledged that the schedule

.

suggested by the Applicants .s substantially similar to the schedule adopted

in Finance Docket No. 32549, Burlington Northern Inc. and Burlington Northern

Railroad Co.--Control and Merger--Santa Fe Pacific Corp. and The Atchison,

Topeka and Santa Fe Railway Co. (hereinafter "BN/Santa Fe") (not printed),

served March 7, 1995. In turn, the schedule adopted in BN/Santa Fe was based
on the procedural schedule for major and significant rail combinations
suggested by the Commission in a pending notice of proposed rulemaking. See

Ex Parte No. 282 (Sub-No. 19), New Procedures in Rail Acquisitions, Mergers &

Consolidations (not printed), served January 26, 1995 (hereinafter "New

Procedures”). Applicants urge adoption of an almost identical schedule in
this proceeding on the ground that it has been "demonstrated that schedule

provides all parties with a fair opportunity to be heard while accommodating

the primary applicants’ interest in obtaining an expeditious decision on an

impertant rail restructuring initiative." Petition at 3-4.
STRICT did not participate in BN/Santa Fe, so, unlike the Applicants, it

will not precume to speak fur "all partiea” that were involved in ‘hat




proceeding.* 'From the Commission's recently issued decision in BN/Santa Fe,

however, it is clear that the scope of that proceeding will hardly se.ve as a
model for the scope of this proceeding.

First of all, in BN/Santa Fe, primarily an end-to-end merger wae at
issue. BN/Santa Fe, slip. op. served August 23, 1995, at 64, appeal filed sub

nom. Western Resources, Inc. .v. ICC, No. 95-1435 (DR.C. Cir.). Because of

that, the scope of the issues raised by the proposed merger, and thus the
opposition to the merger, was relatively limited. The Commission, employing
its years of expertise in how the markets for surface transportation work in
this country, no doubt foresaw the course of the BN/Santa Fe proceeding and
<«ailored the procedural schedule accordingly.

The merger proposed by Applicants, however, is a very different
creature. Unlike in BN/Santa Fe, where the applicant carriers competed
agains: each other in only a few separate markets, the rail systems of the
Applicants, which are the first and third largest in the western two-thirds of

the United States, run parallel to each other for hundreds of miles, not only

across multiple states but on an inter-regional basis as well.’

It should noted that all of the Applicants reached settlement
agreements with the applicants in BN/Szenta Fe well before the date
comments, requested ccnditions, and responsive and inconsistent
applications were due :n that proceeding, so they are hardly in a
position to accurately comment on how well the schedule worked in that
preoceeding.

The Applicants attempt to claim that their "proposed transaction and
the one in BN/Santa Fe are no different in kind" because both involve
parallel and end-to-end aspects. Applicants’ Reply to KCS' Comments
on Proposed Procedural Schedule and Discovery Guidelines (UP/SP-6),
dated August 18, 1995, at 6. Under Applicants’ reasoning, a proposed
merger that is 99 percent parallel and one percent end-to-end should
be treated the same as a merger that is 99 percent end-to-end and one
percent paral ail. Such logic has no plac» ir a proceeding of this
magnitude.




While there are many examples of markets in which the Applicants are the
only competitors for rail traffic, the Central Corridor from the West Coast to
the impertant gateways of Kansas City and St. Louis is a prime example. In
every proposed rail merger in the 1980‘s and 1990‘s which involved any of the
Applicants, competition in the Central Corridor among and between many of the
constituent UP and SP carriers was a primary issue in the merger proceedina
that resulted from the proposal. Indeed, the Commission’s latest detailesd
findings regarding the Central Corridor concluded that UP and SP are the onl:-
rail systems that can serve the Central Corridor on a transcontinental basis.

See Rio Grande Industries, Inc., SPTC Holding, Inc., and The Denver and Rio

Grande Western Railroad Co.--Control--Scuthern Pacific Transportation Co., 4

I.C.C.2d 834, 890-90% (1988), aff’'d sub nom. Kansas City Southern Industries,

Inc. v. ICC, 902 F.2d 423 (Sth Cir. 1990) (hereinafter "RGI"). Many !f not
all of the Applicants themselves have also expressly stated so in Commission
proceedings over the past year. See, e.g., Finance Docket No. 32123, Union

Pacific Corp., Union Pacific Railroad Co. and Missouri Pacific Railrocad Co.=--

Control--Chicago and Northwestern Trans ortation Co. and Chicago and North

Western Railway Co. (hereinafter ("UP/CNW"), slip. op. served March 7, 1995,

at 15.° A review of the Commission’s decision in BN/Santa Fe reveals no issue

approaching the importance of the issue of maintaining competition in the

Applicants are already distancing themselves from positions they took
less than a year ago regarding competition in the Central Corridor,
distorting Commission statements in the UP/CNW decision on the various
rail routes between the West Coast and Chicago into a finding that
carriers other than the Applicants provide competition in the Central
Corridor. Se=2 Applicants’ Reply to STRICT’s Opposition to Petition to
Establish Procedural Schedule (UP/SP-10) at 6. Such inconsistencies
do not bode well for a proceeding that all, including STRICT, hope
will be less contentious than the last merger proceeding in which the
Applicants were actively involved, UP/CNW.




Central Corridor, so that proceeding provides a poor model for crafting a
schedule in this proceeding.

The issue of competition in the Central Corridor also raises the specter
that the Commission, if it is to diligently do its duty, will be forced to
confront extensive cumulative and crossover aeffects in this proceeding. For
years, the Commission has adhered to its "cne-case-at-a-time" policy, refusing
to take into account in ongeing merger proceedings the impact of later-
proposed and nossible mergers. The Commission’s stated policy is to instead
address the competitive issues raised by the cumulative and crossover effects
of more tran one merger in the later merger proceeding. See Railroad

Lonsolidation Procedures, General Policy Statement, 363 I.C.C. 242, 243

(1980). We are now in such a proceeding.

While there was little concern in the Commission’'s decision in BN/Santa
Fe with such effects, the p tential is much greater with the transaction
proposed by Applicants. What Applicants are proposing is one final merger, at
least in the western United States, involving two rail systems cobbled out of
a number cf smaller carriers over the past 15 years. The UP rail system is

the result of the transactions the Commission approved in UP/MP/WP, UP/CNW and

BN/Santa Fe, as well as in Unaon Pacific Corp., Union Pacific Railrcad Co. and

issouri Pacific Railrocad Co.--Control--Missouri-Kansas-Texas Railrcad Co., 4

I.C.C.2d 409 (1988), petition for review dismissed sub nom. Railway Labor

Executives Association wv. ICC, 883 F.2d 1079 (D.C. Cir. 1989) (hereinafter

“UP/MKT"). The SP rail system is the result of Commission approvea

transactions in Tucumcari, UP/MP/WP, RGI and BN/Santa Fe, as well as in Rio

Grande Industries, Inc., et al.--Purchase and Trackage Rights--Chicago,

Missouri & Western Railway Co. Line Between St. Louis, MO, and Chicago, IL, S

I.C.C.24 952 (1989), and Finance locket No. 31730, Kio Grande Industries,




Inc., et al.--Trackage Rights--Burlington Northern Railroad Co. Lines Between

Kansas City, MO, and Chicago, IL (not printed), served November 9, 1990.

Neither of the applicant carriers in BN/Santa Fe could claim to be of
such a recent and extensive lineage, so the Commission did not face the
prospect of addressing cumulative effects in that proceeding. In this
proceeding, however, the Commission will not be able to properly avoid
reexamining issues raised in previous mergers, such as competition in the
Central Corridor.’ Any schedule adopted by thLa2 Commission in this proceeding
should therefore be crafted to accommodate the thoughtful consideration of
cumulative effects. In short, the Commission should not paint itself or its
successor into a procedural corner of its own making.

In adaition, crossover effects were minimal in BN/Santa Fe, as that
proceeding predated the Applicants’ merger proposal. In contrast, the
potential for crossover effects in this proceeding is so substantial that one
of the Class I carriers that reached a settlement agreement with the
applicants in BN/Santa Fe, Kansas City Southern Railway Company ("KCS"), filed
petitions with the Commission on September 5, 1995, to both stay
Commission’s decision approving that merger proposal and to reopen
proceeding so that it might be considered in tandem with this proceeding.
having participated in the BN/Sarta Fe proceeding, STRICT has no position on
KCS' petitions. However, the unpi 2cedented nature of KCS’ action, as well as

the serious guestions KCS has raised and the drastic remedy it seeks, speaks

The former Rock Islanc line betweer Kansas City and St. Louis provides
another pr_me example. In Tucumcari, the Commission expressly held
not only that SSW should be permitted to acquire the line, but that
MPRR, which had filed an inconsistent application to purchase the
line, should not be permitted to acquire the line. Tucumcari, 363
1.C.C.28 at 404-07. Approval of the merger proposed by Applicants
will have the effect of defeating the Commission’s latter decision.
Clea:ly, the Commiseion will ~ave to addresc this issue in this
proceeding.




volumes regarding the need for crossover issues to be addressed in this

proceeding.

The Commission need not agree with each and every one of the KCS claims
to recognize that at some point the Commission needs to address the effect of
a duopoly in rail competition in the western United States, which is what wall
result if Applicants’ mecger proposal is granted. There can be no denying
that if such is going to occur, it is this proceeding in which it must take
place, as the instant proceeding 1is clearly the final step in the
consolidation of the major railroads serving the western United States.® The
schedule for this proceeding should therefore be tailored to accommodate both
an evidentiary phase sufficient to develop a complete record on the ducpoly
iseue and adequate time for the Commission and its staff to consider whether
and to what extent the proposed duopoly will be allowed to exist.

In light of the foregoing, it is clear that the schedule followed in
BN/Santa Fe, and urged upon the Commission by Applicants, is woefully
inadequate for a proceeding of the scope of tnis one. Applicants can point to

no merger proceeding of a similar nature that was completed in 180 days, as,

SP recently took a similar position when UP was attempting to displace
BN as Santa Fe’'s merger partner. In UP/CNW, SP filed a Petition to
Stay Oral Argument and Hola Status Conference (SP-49), dated October
31, 1994. Therein, SP gquoted the Commission’s decisinn in 1980
regarding its one-case-at-a-time policy, and stated that:

Many of the consolidations and control proposals then
anticipated by the Commission, however, have already
been completed. Railrcad maps redrawn as a result of
the realignments now reveal far fewer ard, in some
cases, far more dominant railroads. 5 ST
considerably more important to predict the effects of
further proposed consolidations in this more-
concentrated environment, where the ecounomic stakes
are so much higher and the possible competitive
ramifications so much greater. With the number ot
major railroads so diminished, the opportunities for
offsetting mergers are greatly reduced; the effects

a given merger can be irreversible.

at 6.




indeed, there never before has been a merger like the one proposed by
Applicants.

The Commission’s proposal in New Procedures provides no support i1or the
schedule suggested by Applicants, as it, too, fails to take into account the
complexity of the unique issues that must be addressed during the course of
this proceeding. In addition, the Commission‘s proposal in New Procedures has
been overwhelmingly rejected on both policy and legal grounds,’® anot only by
large shipper organizations but also by many of the Class I carriers,
including by the Applicants.

Indeed, UP’'s comments on the Commission’s proposal in New Procedures are

most telling. Submitted at a .ime when it was not in the oosition of

petitioning the Commnission to set a merger proceeding schedule, UP, citing its

past experience in control proceedings, stated . hat under the six-month

schedule proposed in New Procedures, "discovery will have to be curtailed;

indeed, our experience indicates that protestants will essentially have to
plan on preparing their case without meaningful discove:ry. . . . Parties’

responses to successive evidentiary filings will necessarily rely on broader

analyses that lack detailed facts and data."” New Procedures, UP’'s Comments on

Proposed Rulemaking, dated March 2, 1995, at 2.'"

A review of the comments cubmitted in New Procedures indicates that
almost all of the rarties that submitted substantive comments opposed
one or more aaspe.ts of the Commission’s proposal. The only comments
in support were short statements of support, clearly sclicited by the
applicants in BN/Santa Fe, from shippers which do not actively
participate in control proceedings, as well as brief comments
submitted by the Association of American Railroads, another non-

participant in control proceedings.

SP also opposed the schedule for control proceedings proposed in New
Procedures, but on the ground that the Commission lacks the authority
to use its exemption powers to avoid application of the provisions of
49 U.S.C. Section 11345, which grants longer periods of time for

parties to prepare submissions in control proceedings. New
(continued...)




In light of such criticism, the Commission is undoubtedly having second

thoughts about its proposal in New Procedures. Clearly, a Commission capable
of handling the BN/Santa Fe proceeding in six months would have by now adopted
the schedule proposed in New Procedures if it believed that schedule would be
reasonable in all proceedings. As shown hereinbefore, the schedule clearly is

not sufficient for the transaction propcsed by the Applicants.

The schedules proposed by Applicants and in New Procedures are also
inconsistent with pending legislation designed to sunset the Commission and
transfer its functions elsewhere. That legislation, which is the best
evidence of the procedural schedule Congress feels is appropriate tc a control
proceeding as significant as this one is, provides for an eight-month
evidentiary phase in merger proceedings involving two or more Class I
railroads once notice of acceptance of the merger application has been
published, and thca gives the Commission‘s successor agency an additional 90
days for briefingy and issuance of a decision. See S. 1140, 104 Cong., 1st
Sess. § 376 (1995). Such a schedule is much more in keeping with the scope
and importance of this proceeding than the inadequate time schedule suggested
by Applicants."

It is clear that an eight-month evidentiary schedule will, more likely
than not, allow parties to conduct adequate discovery and to submit a second

list of protective conditions. Such occurred in those merger proceedings

0, ..continued)
Procedures, Ccmments of Southern Pacific Lines on Proposed Rules,

dated March 2, 1985, at 2-8.

Moreover, such a legislatively prescribed schedule is directory rather
than mandatecry, and so the Commission oOr a successor agency may
justifiably extend schedules in ary manner required by the exigencies
of the situation. The District of Columbia Circuit recently held as
much in 3rotherhood of R:ilway Carmen Division V. Peia, Nos. 94-1156
& 95-1169 (D.C. Cir. September 1, 1995).




prior to BN/Santa Fe, such as UP/CNW,'’ and would address two concerns of UP

in the comments it submitted opposing the Commission‘’s proposal in New
Procedures.” 1In addition, the parallel nature of the proposed merger is sure
to engender a jreat many more inconsistent and responsive applications than in
BN/Santa Fe, so extra time will be needed for those applications to be
adequately explored by the parties in their evidentiary submissions.

The 90-day period after the evidentiary phase will also give the
Commission or its successor a more realistic amount of time to accept briefs,
hear argument, consider the case, hcld an open voting conference, and issue a
final decision, not 3just on the primary, inconsistent and responsive
applications, but alsoc on the many related applications that Applicants have
indicated they will be submitting. The number of const%uction applications or

exemptions Applicants will file is unknown at this time, but fror. the System

2 A review of prior Commission merger proceedings reveals that it is not
the length of the initial schedule which delays the resolution of the
prcceeding, but parties’ repeated requests during the proceeding for
additional time. If the Commission is resolute in denying such
requests, as it proved it could be in BN/Santa Fe, schedules such as
those adopted in UP/CNW can prove to be both expeditious and fair.

Indeed, in both UP/CNW and UP/MKT, the Commission originally adopted
schedules of approximately one year in length. See New Procedures,
UP‘s Comments on Proposed Rulemaking at 1. STRICT cannot help but
note that at least in UP/CNW, the Applicants herein prolonged that
proceeding. See, e.g., UP/CNW, Decision No. 15, served May 17, 1994
(granting SP’s request for 3-month extension to file rebuttal evidence
in support of conditions and responsive application); Decision of
Chief Administrative Law Judge Paul S. Cross, served February 25, 1994
(granting UP’s request for extension to reply to requested conditions
and responsive applications). If for no other reason, the Commission
should refuse to grant Applicants’ request for an unduly curtailed
procedur~l schedule so as to not reward them for their conduct in
recent Commission control proceedings.

Permitting a second list of protective conditions should actually
expedite this proceezZing, as it will permit parties to drop conditions
f-om their ini“ial list once all parties have learned exactly what
cona.itions ccther parties are requesting. This is an important
benefit, given the geographical scope of the proposed transaction.




Diagram Maps.and related dccuments Applicants filed with the Cc.unission on
September 1, 1995, Applicants have indicated their intent to file applications
or exemptions covering the abandonment of or discontinuance of service over 24
rail line segments totaling over 900 miles in length. While the Commission
has already stated that it may not be able to issue decisions on all of those
related applications concurrent with the primary application, see Decision No.
3, served September 5, 1995, ac 10 & n. 25, the Commission would be more
likely to do so under a schedule approximately 11 months long than under the
schedule proposed by Arplicants.

Such a schedule would also relieve the Commission’s concern, implicit in
4ts request for comments ~n a "variation" of Applicants’ proposed schedule,
that the Applicants’ proposed schedule does not allow the Commission
sufficient time in which to reach and issue a decision. While the
Commission’s proposed remedy is to reduce even further the amount of time
allotted to the evidentiary phase of the proceeding, from the foregoing
discussion i% is clear that such would not be a w move. Moreover, a rush
to do drumhead justice in its last major proceeding would not read well as the
Commission’s epitaph.

STRICT believes that this proceeding is too important to simply serve as
a "demonstration project"” of the Commission’s efficiency; rather, the
procedural schedule which should govern the proposed merger of two of the
three remaining major rail systems in the western Un. ed States should have as

its primary concern the extent to which the merger could adversely impact the

public interest. As discussed hereinbefcre, it cannot be denied that

decisions made in this proceeding will be for all intents and purxposes
irrevocable wit“ respect to the structure of the major rail systems serving

the western Un.ted States. 1aus, the public interest in this proceeding is




much better sérved by wisdom than by a rush to judgment. The Commission has
already demonstrated that i’. can approve a major merger application within six
months, so it need not do so again. It should therefore reject both the
Applicants’ proposed schedule and the suggested variation.

To do otherwise and adopt either of the schedules suggested in the
request for public comment would only later invite the temptation to rubber-
stamp the Applicants’ propesal in order to mee% artificially imposed
deadlines. Moreover, the deadlines imposed by an expedited schedule can be
used by the Applicants as a weapon to deprive parties of substantive rights
under the Interstate Commerce Act and thereby put them at a severe negotiating
disadvantage which they would not face under a more measured pace. One result
of the schedule in BN/Santa Fe that cannot be ignored was that relatively few
settlement agreements were reached with individual shippers and short line
railroads, while three of the four Class 1 carriers that initially opposed
aspects of that merger quickly entered into settlement agreements.

There is one additional factor that the Comnission should uot ignore
when setting the schedule in this proceeding. H. R. 2002, the Transport:ation
Appropriations Act for Fiscal Year 1996, as passed by the Senate on August 10,
1995, provides for termination of tl>» Commission no later than Cecember 231,
1995, and for only 51 successor employees in whatever agency is designated as
the Commission’s successor. If that appropriation is not materially
increased, it is clear that reasoned action will be impeded by a lack of

personnel, not to mention the chaos generally attendant upon a reorganization

such as is contemplated.™ While the Commission is to be lauded for

Because, as discussed hereinbefore, the many previous transactions
involving the Applicants will be g'ite relevant to the issues in this
proceeding, all parties will need ready access to the evidentiary

submissions in those prior proceedi gs. Giveu that the Commission may
(continued...)




expressing its intention to step up to the challenge presented by this major

rail merger application, it simply cannot justify setting an overly ambitious
procedural schedule for a successor agency that will probably have far less

extensive resources than the Commission presently has.

CONCLUSION
WHEREFORE, the foregoing considered, STRICT requests the Commission to
reject both the Applicants’ proposed schedule and che variation of it set
forth in the Commission’s request J[or comments. STRICT urges that the
Commission instead adopt a procedural schedule consistent with those adopted
4n merger proceedings predating BN/Santa Fe but limited to an eight-month
evidentiary phase and an additional 90-day time limit for a Commission

decision.

Respectfully submitted,

SAVE THE ROCK ISLAND COMMITTEE,

William P.
John T. Sudlivan
Its Attorneys

OF COUNSEL:

JACKSON & JESSUP,
Post Office Box
Arlington, VA
(703) 525-4050

“4(...continued)
soon be succeeded by another agency, 1t needs to make arrangements 8o

that those submissions can be easily accessible before, during and
after the transition period, especially if the Applicants’ proposed
schedule or the Commission’s suggested variation is adopted.
Documents retained in a general government warehouse miles from
Commission headqua:rters will be of little use to the parties in this
proceeding.




CERTIFICATE OF SERVICE

I, William P. Jackson, Jr., hereby certify that on this 18th day of

September, 1995, I have served one copy of the foregoing Comments of Save the
Rock Island Committee, Inc., on Proposed Procedural Schedule, upon the
following parties by first class mail, postage prepaid, or as otherwise

indicated:

Administrative Law Judge Jercme Nelson
Federal Energy Regulatory Commission
825 North Capitol Street, NE
washington, DC 20426

Arvid E. Roach 1I, Esquire
Covington & Burling

1201 Pennsylvania Avenue, NW
P.O. Box 7566

Washington, DC 20044
(Hand-delivered)

Paul A. Cunningham, Esquire
Harkins Cunningham

1300 Nineteenth Street, N.W.
washington, DC 20036

P. Jackson,







DuPont Sourcing
Wilmington "E 19898

DuPont Sourcing

Office of the Secretary

Case Control Branch

Attn: Finance Docket Nao. 32760
Interstate Commerce Commissicn
1201 Constitution Avenue, N.W.
Washington, DC 204.73

The purpose of this letter is to express the DuPont Cuwpany’s
objection to the proposal to :xpedite the proredural schedule for the
Unicn Pacific Corporation’s (UPC) control an’ merger application
regerding the Southern Pacific Rail Corporation (SPC). This
transaction will have a major impact on the level of competition in
UU.S. rail transportation.

DuPont is a major exporter from the U.S. Any merger that
potentially reduces the level of competition irn the rail industry
threctens our ability to compete in the world markets. The majority of
our rail shipments originate in the gulf coast states, a region that is
qgreatly impacted by the proposed merger. We need time to assess the
full impact of this merger.

We respectfully request that the Interstate Commerce Commission
retain the original proposed schedule submitted in the UPC Petition.

Sincerely,

i / /}""/‘/‘7‘  fergm

Charles N. Beirkampen
Director - Global Distribution

-

Arvia E. Roach, 11, Esa.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. BHBOX 7566

Washington, DC 20044

Paul A. Cunningham, Esq.
Harkins Cunningham

1700 Nineteenth Street, N.W.
Washington, DC 20036
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EADS CONSUMERS SUPPLY CO., INC.
FARM SUPPLY CENTER HASWELL ELEVATOR

P. O. BOX 98 P. O. BOX 207
iQED EADS, COLORADO 81 ;
iSEP 1 B Wl : s, COLO 81036 HASWELL, COLOR,
\ 303-438-2201

e SR

D

.
Please be advised that recently it came to the a;</l

07 the Board of Directors of Eads Consumers Supply Co. Inc.

Eads and Haswell Colorado in Kiowa County that a petition or

application was recently filed before the Interstate Commerce

Commission in Washington, D.C. by Union Pacific Railroad Company

arnd its affiliate, Missouri Pacific Railroad Company and Southern

Pacific Transportation Company a d its affiliate, St. Louis

Scuthwestern Railroad Company, in ICC Finance Docket No. 32760.

Of particular concern to our county is that notice has
been published in our local newspaper as well as newvwspapers in
Surrounding counties, publishing notice of an abandonment of the
vailroad line commencing at a point in western Kansas and
continuia vestvard in and throughout Kiowa County, through
Crowley County and ending in Pueblo County, Colorado.

The impact of abandening the entire and only railroad
Line in Kiowa County would be absolutely devastating to our
County for sgseveral reasons. In as much as Kiowa County is a
gr=at wvheat and other feed grain producing County, our farmers
and grain elevators rely entirely upon the rails for shipment of
our grains to market. To take away cur rail shipment would aad
substantial costs 1in trucking costs to our area farwmers and
elevators in comparison to f- mers and elevator in surraounding
4reas. Using the figure of 3,200,000 bushels of vheat in
elevators in the county to determine trucking, you wuld place
about 33, 200 addittonal zemi tractor-trailer rig= onto heavily
damaged state highways just to fieight out of the region. The
trucking rate would then be passed on in decreased cash price to
the local farmers.

Devaluation of tax basis on the elevator after recently
upgrading to high speed elevators and load outs would he major
1mpacts to our business. The resale value of the elevator wvould
he greatly decreased, income wauld decrease because of loss of
rail markets in Saline, Kansas Citly, Wichita, Coffeeville flour
wills, Enid, all Gulf markets and so forth. The tax revenue to
the county would decrease by 20% or more from 1994 base from
discontinued rail traffic.

Given ocur sparse population in Saoutheast Colorado to
abandon thie railrcad line could have the porential of leying off
approximately 125 rail employees as vell as a myriad cof related
employees in spin-off and service or support indust-ies.




EADS CONSUMERS SUPPLY CO., INC.
FARM SUPPLY CENTER HASWELL ELEVATOR

P. O. BOX 98 P. O. BOX 207
EADS, COLORADO 81036 HASWELL, COLORADO 81045

303-438-2201 303-436-2323

Clearly, given the damaging effect such a proposal would
present to our County, farmers, grain elevators, rail employees
and the general taxpayers, any help you could extend to us on
thisz matter would be greatly appreciated.

If you have any questions or comments on this matter
please feel free to contact us.

Sincerely,

/ 1{- "l;’ Q/_IJ ,,/\,

Mike Weirich-President

-

71264 (Lt 15 F
Donald Oswald-Vice President
/
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Tim Weeks-Secretary
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FriTz R. KauN, PC.

SUITE 750 WEST

1100 NEW YORK AVENUE., N.W

WASHINGTON, D.C. 20005-3934

202) 871-8087

FAX (202) 371-0800

Hon. Vernon A. Williams
Secretary

Interstate Commerce Commission
Washingtcn, DC 20423

losed for filing in Finance Docket No. 32760, Union Pacific
etc., are the original and twenty copies of the
Georgetown Railroad Company and Texas Crushed “tene

the Comments and of this letter are enclosed
acknowledge your receipt of them anu to return

the Secretary of
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concerning this filing or 1f 1
please let me know.
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i ORIGINAL

GRR-1

‘ BEFORE THE
‘\\TTERSTATE COMMERCE CCMMISSION

WASHINGTON, D. C.

“®pinance Docket NO. 32760

UNION PACIFIC CORPORATION, et al.

- -CONTROL AND MERGER - -
ACIFIC TRANSPORTATION CORP.,

COMMENTS
OF
JETOWN RAILROAD COMPANY and
CRUSHED STONE OMPANY

oad Company of Georgetown

of Georgetown, Texas,

uld be autho
is whether the

1

themselves, no prcposed
icompetitive as that of
were to make significant
Commission were toO impose

attached, the UP will




control the only railroad routes along the Gulf Coast, between

Corpus Christi and New Orleans, the only railroad routes along the
Pacific Coast, between Seattle and San Diego, and the only central
corridor routes, between Denver and San Francisco.

3. A transaction as destructive of railroad competition as
the proposed merger promises to be does not warrant the rush to
judgment that the Applicants’ suggested procedural schedule would
effect and that the Commission’s further abbreviation of it would
exacerbate. It is one thing for the Commission to have taken

twelve years to decide the Rock Island case -- a procedural

disaster that obviously continues to haunt the Commission; it is an
altogether different thing for the Commission to commit itself, as
well as whatever agency will succeed it at year’s end, to resolve
approximately six months’ time the many difficult issues posed
by the Applicants’ proposal. The timetable is simply too short.

4. The r.atute, 49 U.S.C. 11345(b), permits parties, such as

Protestants, 45 days after Federal Register publication to submit
tl.2ir comments on the Anplication and 90 days to file their
inconsistent applications, if any. Applicants and presumably the
Commission would not provide for the filing of comments at all;
indeed, the Commission didn‘t see fit to allow the filing of
commente 1in *the recent BN/ATSF proceeding. Applicants at least
recognize that the statute provides a 90-day period for opposition
parties to file their inconsistent applications; the Commission
proposes to reduce the filing time to 30 days. Presumably the

Commission believes it can do so by the incantation of the section




10505 findings, but how the Commission can conclude, as it

conveniently did in its decision of September 5, 1995, Decision No.
3, that i the context of this proceeding its modification of the
procedural requirements that otherwise would obtain is of limited
scope is unfathomable.
5. The Commission’s rules, 49 C.F.R 1180.0, et seq., set out
a carefully crafted timetable for processing an application in a
major transaction as Applicants’ proposed merger obviously is, and
the Applicants have failed to make a showing of good cause why it
should be shortened, as they have suggested. The BN/ATSF
proceeding, contrary to Applicants’ assertion, does not establish
a precedent, for that transaction could not be consummated until
the Commission had acted. 1In contrast, UP’s tender offer has been
successfully completed, and UP now holds 25 percent of the SP’s
stock, albeit in a voting trust pending the Commission’s conclusion
f the case. SP lacks neither the management nor the resources to
continue to be able to operate successfully in the meantime. In
the circumstances, the rights of opposing parties should not be

trampled in the stampede to approve the Applicants’ proposal.




WHEREFORE, Protestants, Georgetown Railroad Company and Texas

Crushed Stone Company, oppose the procedural schedule the

Applicants have proposed and its abbreviation by the Commission.

Respectfully submitted,

GEORGETOWN RAILROAD COMPANY
TEXAS CRUSHED STONE COMPANY

By their attorney,

/f
Kahn

o Eshn., ».C.
750 West

Was..ington, DC
£0

b &
el 2)

September 1

ments this day were served by me by
-class postage prepaid, to
the Attorney General, the

Nelscn.

18th day of September 1995.

“? C%ZL-
Fr:/;é R. Kahn
//







HiLBURN, CALHOON, HARPER, PRUNiskI & CALHOUN, LTD.
/ ATTORNEYS AT Law

8.4 HILLURN / J '* *LOOR — THE TWIN CITY PANK BUILDING TELEPHONE: (501) 372-0110

EN F. CALHOON / / / TELECOPIER: (501) 372-2029
ERNEST M. HAHPER, JR ‘ ONE RIVERFRONT PLACE

JOHN E. PRUNISKI, / s
S S / POST OFFICE "X 5551

DAVID M. FUQUA / /
okl AR NORTH LITTLE ROCK, ARKANSAS 72119

PHIL CAMPBELL

J. MAURICE "OGERS

PAULA JAMELL STOREYGARD
SCOTT E. DANIEL

CARROLD E. RAY

SCOTT T. VAUGHN

SUSAN GORDON GUNTER * : Septembe: 13, 1995
JAMES D. LAWSCN =
&

DORCY KYLE CORBIN
GRAHAM F. SLOAN

MARK K. HALTER )
MICHAEL E. HARTJE, . <
DEAN L WORLEY oy
BRUCE D. EDDY

PAMELA A. MOSELEY
RANDY L. GRICE

H. JOHN CHAKALES

Office of the Secretary VIA FEDERAL EXPRESS
Case Control Branch

Attn: Finance Docket No. 32760

Interstate Commerce Commission

1201 Censtitution Ave. N.W.

Washington, D.C. 20423

Re: ICC Finance Docket No. 3276y, Union Pacific - Control and Merger -
Southern Pacific Rail Corp.

Comments on Proposed Procedural Schedule

Dear Sir/Madam:

Enclosed you will find a original and twenty-one (21) “opies of Gulf Rice Arkansas,
Inc.’s Written Comments on Proposed Procedural Schedule for filing in the above-referenced
matter. Please return any extra file-marked copies of the enclosed document to me in a self-
addressed, stamped envelope which I have enclosed for your convenience.

Thank you for your prompt attention to this matter. If you have any questions or
comments, please do not hesitate to contact me.
Sincerely,

" JLQ/\
ENTERED

Office of the Secretary Dean L. Worley
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HiLsUrN, CALHOON, HARPER, PruNISKI & Carnoun, L1p.

Administrative Law Judge Jerome Nelson (via federal express)
Arvid E. Roach, II, Esq. (via federal express)

Paul A. Cunningham, Esq. (via federal express)

Cannon Y. Harvey, Esq. (via federal express)

Carl W. Von Bernuth, Esq. (via federal express)

James V. Dolan, Esq. (via federal express)
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Fublic Recard I

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
~= CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

GULF RICE ARKANSAS, INC.’S
WRITTEN COMMENTS ON PROPOSED PROCEDURAL SCHEDULE

DEAN L. WORLEY
HILBURN, CALHOON, HARPER
PRUNISKI & CALHOUN, LTD.
EIGHTH FLOOR -~ THE TWIN CITY BANK BUILDING
ONE RIVERFRONT PLACE
POST OFFICE BOX 5551
NORTH LITTLE ROCK, ARKANSAS 72119

ATTORNEYS FOR GULF RICE ARKANSAS, INC.

The time for filing comments, protests and other opposition
evidence and arguments due should be extended to one hundred twenty
(120) days after any abandonment application is filed. Gulf Rice
anticipates that it, and other parties adversely affected by the
abandonment of the UP line between Jonesboroc and Cherry Valley,
Arkansas, will file (among other things) economic impact statements
in support of their protests. However, such statements cannot be
ordered until *he application for abandonrent, and related data

provided by Applicants pursuant to 49 C.F.R. § 1152.22 (e), is




reviewed. 49 C.F.R. § 1152.25(a)(2) allows the submission of

evidence concerning the impact on rural and community development.

The proposed abandonment will have a devastating effect on the
rural community of Harrisburg, Arkansas, as well as other local
communities se-viced by the UP line. It is unlikely, however, that
all evidence to be submitted will be prepared within ninety (90)
days.

Gulf Rice requests that the Commission’s alternate proposal,
which would require all evidence to be submitted within sixty (60)
days of the filing of an application for abandonment, be rejected.
Gulf Rice and other interested parties in the Craighead, Poinsett
and Cross County areas cannot gather the evidence necessary to
oppose the proposed abandonment within sixty (60) days of the
filing of an application for abandonment.

The proposed procedural schedule does not provide a time frame
for investigations pursuant to 49 C.F.R. § 1152.25. However it
appears that each protest to a proposed abandonment will be
investigated. Gulf Rice requests clarification of whether
in.estigation of all abandonment protests will be rade through cral
Liearing.

At this early stage, the undersigned has becn ceorntacted by
reprecentatives of the City of Harrisburg, Arkansas, the County of
Poinsett, Arkansas, as well as financial institutions, school
district authorities, members of various agricultural groups, as
well as private citizens, seeking to become involved in opposition
to the proposed abandonment between Jonesboro, Arkansas and Cherry

Valley, Arkansas. In order to prepare and submit these party'’s




pertinent information, shortening of applicable deadlines should

not be apprcved by the Commission.

Respectfully submittead,

T

Dean L. Worley s ¢

Hilburn, Calhoon, Harper,
Pruniski & Calhoun, Ltd.
One Riverfront Place
8th Floor-Twin City Bank Bldg.
Post Office Box 5551
North Little Rock, AR 72119
Attorneys for Gulf Rice Arkansas,
Inc.

CERTIFICATE OF SERVICE

I, Dean L. Worley, do hereby certify that a true and correct
copy of the foregoing document was sent by Federal Express, postage
prepaid, to Administrative Law Judge Jerome Nelson, FERC, 825 N.
Capitol St. N.E., Washington, D.cC. 7426, Arvid E. Roach, 1II,
Covington & Burling, 1201 Pennsylvania Avenue, N.W., P.O Box 7566,
Washington, D.C. 20044, Paul A. Cunningham, Harkins Cunningham,
1300 Nineteenth Street, N.W., Washington, D.C. 20036, Cannon Y.
Harvey, Southern Pacific Transportation Company, One Market Plaza,
San Francisco, California 94105, Carl W. Von Bernuth, Union
Pacific Corporation, Martin Tower, Eighth and Eaton Avenues,
Bethlehem, Pennsylvania 18018, and James V. Dolan, Law Department,
Union Pacific Railroad Company, Missouri Pacific Railroa Company,
1416 Dodge Street, Omaha, Nebraska 68179 this [S™ day of

September, 1995.
R

Dean L. Worley \
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September

Mr. Vernon A. Wiliiams
Secretary

Tnterstate Commerce Crmmission
Room 1324

Washington, D.C. 20423

RE+ Finance Docket No. 32760, Uni»n Pacific Corporation,
Union Pacific Railroad Company and Missouri Pacific
Railroad Company =-- Control and Merger --= Southern
Pacific kail Corporation, Southern Pacific
Transpor:ation Company, St. Louis Southwestern Railway
Company, SPCSL Corp. and The Denver and Rio Grande
Western Ralilroad Company

Dear Secretary Williams:

Enclosed are the original and twenty-one copies of the
comments of The Kansas City Southern Railway Compary on Proposed
Procedural Schedule, designated KCS-3. Alsc enclosed is a
diskette of this document. Please date and time stamp one copy
and return to the courier for our fi.es.

No filina fee is reguired. See 49 C.F.R. Part 1002.2(L).
< have been served on all known parties of reco:d.

Copie

Very truly yours,

B e it

Willia A. Mullins

Enclasures

SRR |

cc: Parties of Record

Robert K. Dreiling, Esquire Uthes At 2 ciry

3EP-19 19%
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

—-CONTRUL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPA. Y

COMMENTS OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY
ON PROPOSED PROCEDURAL SCHEDULE

Richard P. Bruening

W. James Wochner

Robert K. Diciiing

The Kansas City Southern
Railway Company

114 West 11th Street

Kausas City, Missouri 64105

Tel: (816) 556-3392

Fax: (816) 556-0227

September 18, 1993

John R. Molm

William A. Mullias
Troutman Sanders

601 Pennsylvania Ave. N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City
Sauthern Railway Company




BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD CCMPANY
—~CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY.,, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

COMMENTS OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY
ON PROPOSED PROCEDURAL SCHEDULE

On August 4, 1995, Uxion Pacific Corporation, Union Pacific Railroad Company,
Missouri Pacific Railroad Company, Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The
Denver and Rio Grande Western Railroad Company, collectively, "Anplicants,"” filed a

"Petition to Establish Procedural Schedule" and attached as Appencix A to that petition

"Proposed Discovery Guidelines.’ O August 14, The Kansas City Southern Railway

Company ("KCS") filed comments on tte proposed procedural schedule and the proposed
discovery guidelines (KCS-1). By dJecision served September 1 (Decision No. 1), the
Commission requested comments on Applicants’ proposed procedural schedule. The
Commission also requested comments on a proposed modification to the Applicants’

procedural schedule. In re onse to Decision No. !, KCS hereby files these comments.




APPLICANTS HAVE NOT PROVIDED THE COMMISSION WITH AN
ADEQUATE BASIS FOR DEPARTING FROM THE PROCEDURAL
REQUIREMENTS SET FORTE IN THE STATUTE AND THE REGULATIONS
Under § 1180.4(f)(5) of the Commission’s regulations, Applicants must provide an
indeperident basis for departing from the regulations and “give the specific reasons" why
waiver is necessary. 49 C.F.R. § 1180.4(f)(5). While the proposed procedural schedule is
modelled after that followed by the Commission in Burlingtor Northern Inc. & Burlington

Northern R.R. -- Control and Merger -- Santa Fe Pacific Corp. & Atchison, Topeka & Santa

Fe Ry., Finaiice Docket No. 32549 (ICC served Mar. 7, 1995)("BN/Santa Fe or BN/SF"),

Applicants have not presented any legal or policy justifications for adopting the BN/Santa Fe

procedural schedule in this proceeding. Applicants’ only justificatior for their proposed
schedule is to point to the BN/Santa Fe proceeding and the Commission’s proposed Ex Parte
No. 282 (Sub-No. 19)' rules and claim "m¢ too." However, pursuant to the rules for
granting waivers of the regulations, Applicants’ simply pointing to the BN/Santa Fe
proceeding as a reason for automatically adopting Applicants’ proposed schedule is
insufficient. In fac(, the Commission has stated that the waiver process should be used "so
that applications can be tailored to specific factual circumstznces."? However, rather than
tailoring its proposed schedule to the specific factual circumstances of this proceeding,

Applicants have simply urged the “rmmissica to adopt a cookie cutter approach.

' New Procedures in Rail Acquisitions, Mergers & Consolidation, Ex Parte No. 282
(Sub-No. 19) (ICC served Jan. 26, 1995).

* Railroad Consolidation Procedures, 366 1.C.C. 75 at 80 (1982) (Ex Parte No. 282
(Sub-No. 3)).
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Applicants must present "the specific reasons" for their request. Applicants point to
the Commission’s Notice of Proposed Rulemaking in Ex Parte No. 282 (ICC served Jan. 26,
1995) as justification for their request. Yet nothing in that rulemaking or in their petition
points to a sufficient legal reason to modify the current procedural timeframes set forth at
§ 1180.4. The Commission has never adopted, as final rules, the proposed schedule
contaired in Ex Parte No. 282 (Sub-No. 19), and, until the Commission adopts that proposal
as final rules, the current regulations goveriing the processing of merger proceedings apply.

The Applicants and the Commission must provide a sufficient legal basis for changing those

time frames already adopted by the Commission and set forth in the regulations. None has

yet been provided.

The Commission’s existing procedures for major transactions were adopted pursuant
to Congressional action, and consistent with that intent, have proven to be an adequate
process for dealing with the myriad of 1ssues presented by the many previous complex
merger and consolication proceedings. The first Railroad Consolidation Procedures®
originally were adopted pursuant to the statutory directives of the Railroad Revitalization and
Regulatory Reform Act of 1976, P.L. 94-210 (the "4R Act"). The 4R Act contained specific
procedural provisions, now codified at 49 U.S.C. § 11345, for processing merger
applications. Since that time, these procedural provisions have not been modified

significantly

3 Railroad Consolidation Procedures, Ex Parte No. 282 (Sub-No. 1) (ICC served Jan.
28, 1977) (Final Rules). These procedures, including various amendments to them, are
currently codified at 49 C.F.R. Part 1180.

g
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Specifically, the 4R Act required the Commission to conclude evidentiary proceedings
on any merger involving two class I carriers within 24 months from the date of the filing of
the applicaiion. The Commission then had another 6 months to issue a final decision on the
application. This 24 year time limit for the Commission to issue a decision was considered
a significant advancement from the previous procedures, which provided no time limit at all.
Indeed, a two and one-half year process was considered "swift" action.

It is generally agreed that there is a great need for swifter merger action by the

Commission. Between the years 1955 and 1970, there were 59 merger

applications presented to the ICC. . . Of the 59 mergers, . . . 22 took more

than 1 year; 12 took more than 2 years; 8 took more than 3 years; 6 took

more than 4 years; 4 took more than 5 years; 3 took more than 6 years; 2 took

more than 7 years; and 1 took more than 8 years to decide. . . the proposed

Rock Island-Union Pacific Railroad merger . . . lasted more than 10 years.

S. Rep. No. 94-499, 94th Congress, 2nd Sess., reprinted in 1976 U.S.C.C.A.N. (%0 Stat.)
31. As noted, the Commission then adopted the original Ex Parte No. 282 implementing

regulations that prescribed the time framework for conducting the merger proceeding.

Congress could have adopted shorter time frames, but specifically declined to do so.

The adopted time frame was considered an expedited merger process, and while imposing a

cap of 2'4 years, the time frames established within the "cap" were considered the minimum
times necessary to provide parties the opportunity to develop their evidentiary case. The
Commission itself commented that the time frames adopted under the 4R Act constituted
"rigorous," "stringent," and "expedited" time frames for completing a merger proceeding.
Railroad Consolidation Procedures, Ex Parte 282 (Sub-No. 1) at 787, 791, and 797,

respectively. The Commission believed it would have to do all that it could to "eliminate all




sources of potentially undue delay" in order to meet the time deadlincs. Railroad
Consolidation Procedures, Ex Parte 282 (Sub-No. 1) at 787.

The time periods between the various filings as proposed by Applicauts stand in stark
contrast to those adopted in other proceedings and those intended by Congress and contained
at 49 C.F.R. § 1180.4. The Applicants have failed to provide any evidence that the
proposed tiine periods would be adequate for this proceeding. For example, the schedule
proposes 10 days between the time the evidentiary record closes and the time briefs are due;

15 days between the filing of the briefs and oral argument; and 40 days between oral

srgument and a final decision by the Commission. In UP/CNW,* the Commission adopted

30, 35, and 80 days, respectively, finding that such periods, representing extensions from
those requested, were necessary to properly analyze the competitive issues. UP/CNW,
Decision No. 4, 1993 ICC LEXIS 11, * 7. In MKT,’ the Commission adopted such
respective time frames of 45 days, extended from 30, and 60 days, extended from 30.
Because of uncertainties in the MKT proceeding, the Commission did not establish a specific
time period for issuance of a final decision. MKT, March 16, 1987 decision, 1987 ICC

I EXIS 402, *

* Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company -- Control -- Chicago and North Western Holdings Transportation
Company and Chicago and North Western Railway Company, Finance Docket No. 32133
(ICC decided Feb. 21, 1995)("UP/CNW").

* Union Pacific Corp., Union Pacific R.R. & Missouri Pacific R.R. -- Control --
Missouri-Kansas-Texas R.R., 4 1.C.C.2d 409 (1988)("MKT").
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There is no basis for the Commission now to adopt shorter dates for all future
mergers when it has recently rejected such shorter periods in numerous cases that were far
less complex than this one. This circumstance is especially troublesome given that the
proposed schedule does not provide a mechanism by which an ALJ could extend the time
periods if necessary. There is no rational basis for changing the current regulations and
adopting a shortened process with no flexibility to change the time periods.

In a number of cases, the Commission has adopted procedural schedules significantly

shorter than those in the statute and the regulations,® but it should not do so here. The

proposed procedural schedule, if adopted, would eliminate any flexibility for adjustment,

contrary tc past precedent. For example, when the Commission has adopted shorter
procedural schedules than that provided by the regulations, the Commission has consistently
delegated to the Administrative Law Judge ("ALJ") the authority to extend, revise, or

otherwise modify the procedural schedule.” In at least two of the most recent major merger

® See Rio Grande Indus. Inc., SPTC Holding, Inc., & The Denver & Rio Grande
Western R R. Co. -- Control -- Southern Pacific Transp. Co., 4 1.C.C.2d 834 (1988) (6
months from filing to decision); Union Pacific Corp., Union Pacific R.R. & Missouri Pacific
It.R. - Control -- Missvuri-Kansas-Texas R.R., 4 1.C.C.2d 409, 419 (1988)(18 months from
filing to decision); Norfolk Southern Corp. -- Control -- Norfolk & Western Ry. Co., &
Southern Ry. Co., 366 1.C.C. 173, 177 (1982) (15 months from filing to decision). Cf. Rio
Grande indus. Inc. -- Purchase & Related Trackage Rights -- Soo Line R.R. Line Between
Kansas Ciry, MO & Chicago, IL, 6 I.C.C.2d 854 (1990) (10 months from filing to decision);
Chicago, Milwaukee, St. Paul & Pacific R.R. -~ Reorganization -- Acquisition by Grand
Trunk Corp., 2 1.C.C.2d 161 (1984) (7 months from filing to decision).

" See Union Pacific Corp., Union Pacific R.R. Co. & Missouri Pacific R.R. Co. --
Control -- Missouri-Kansas-Texas R.R. Co., Finance Docket No. 30800, 1987 ICC LEXIS
402 at *7 (We agree with the CALJ’s -ecommendation to authorize hira to make revisions in
the schedule), Union Pacific Corp., Union Pacific R.R. Co. ¢ Missouri Pacific R.R. Co. --

wl
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cases, the Commission adopted schedules of approximately one year in length, but due to the
fact that these schedules did not provide enough time, the ALJ extended the schedules. In

both instances, the ultimate time from the filing of the application to the finzl decision was

significantly longer than was initiaily anticipated.®

In prior cases, as long as the ALJ did not exceed the regulatory and statutory time
limits, the ALJ had both the flexibility and the legal authority to adjust the schedule.
Because the initial time frames were shorter than those provided by the regulations, parties
were unable to argue that an extension of those time frames violated the regulations, the
statute, or their due pro~css rights under the Administrative Procedure Act. Thus, where
necessary, the Commission utilized its powers under 49 U.S.C. § 10505 to adjust such time
periods. See RGI, 1988 ICC LEXIS 2 *6.

As set forth below and in the Verified Statements filed contemporaneously herewith,
it appears that the full time provided in the statute w.1l be necessary due to the complexity of
th: issues. If, during the course of the proceeding, it oppears appropriate ‘o adjust those
time periods, including shortening procedural deadlines, the ALJ should have this authority.

As a result, no party woild be deprived of its full procedural rights without first having an

Control -- Chicago and North Western Holdings Co. and Chicago and North Western
Transportation Co., Finance Docket No. 32133, Decision No. 4, 1993 ICC LEXIS 11 at *1
(The CALJ would have authority to revise the schedule as necessary); and Burlington
Northern Inc. and Burlington Northern R.R. Co. -- Control and Merger -- Santa Fe Pacific
Corp. and The Aichison, Topeka, and Santa Fe Railway Co., Finance Docket No. 32549,
Decision No. 4 at 6 (ICC served Oct. 5, 1994)(The ALJ assigned to this proceeding will
have the authority to revise the schedule as may appear necessary).

¥ See MKT and UP/CNW. Yet, in none of these cases did the procedural schedule
exceed uie 2'2 year statutory deadline.

W, o
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opportunity to present its views to an ALJ. Adopting a different procedural schedule than
that contained in the regulations without a full understanding of the issues involved, as the
Applicants propose, would eliminate any flexibility and deprive the public of its full
procedural rights as currently set forth in the regulations. Granting the ALJ the flexibility to
adjust the schedule, is the best legal means by which the Commission can control its own
procedural rules and yet relax them when warranted. See American Farm Lines v. Black Ball
Freight Service, 397 U.S. 532, 538, 539 (1970). The current method is also the best means
for the agency to control its own calendar and establish timely procedures. See City of San
Antonio v. CAB, 374 F.2d 326, 329 (D.C. Cir. 1967).

Furthermore, other more specific problems exist in the proposed schedule.
Applicants proposing to merge or consolidate are required to fully develop their railroad
merger application, consisting of operating plans, market impact analyses, financial
projections, and labor and administrative impacts. The proposed schedule does not
contemplate imposing a page limitation on this application itself, only on those desiring to
oppose such an application. Given the geograpnic sweep of the proposed merger, the
number of affected commodities, origins and destinations, and the existing complex
interrelationships among those markets, the analytical task confronting a prospective
respondent in filing either comments in opposition or a responsive application is daunting.

The number of possible combinations and permutations of protective conditions that may be

proposed grows geometrically with the geographic size and raffic base of the applicanits.

The volume of traffic and operating data and shipper support statements that must be
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obtained, digested, and presented to the Commission realistically cannot be accomplished
within the proposed page limitations, especially when the applicants themselves were not
subject to the same limitations. This inequitable treatment is wholly without support in the
statute or the regulations, and such page limitations should be rejected.

The proposed schedule also does not contemplate the filing of repiy briefs. The
failure to include time for the filing of reply briefs is in contrast to all previous class I
me-ger proceedings, with the sole exception of the RGI divestiture proceeding. The failure

to allow filing of reply briefs will deprive the parties and the Commission of the opportunity

to narrow the issues in dispute. As noted above, the amount of information filed in support

of a responsive application can be enormous--especially in light of the fact that the

Commission must consider whether shippers would be abused absent the imposition of

ameliorative conditions. Reply briefs allow the parties an opportunity to review all parties’

case-in-chief and then narrow the scope of disputes. Reply briefs thus provide a valuable
tool for assisting the Commission in focusing on those areas where true regulatory relief is
required. In short, the schedule, as proposed, does not comport with congressional intent,
pas* precedent, or the standards of equitable treatment, and it should be rejected.

II. THE SIZE AND SCOPE OF THIS TRANSACTION REQUIRE THAT THE
PROCEDURAL SCHEDULE PROVIDED FOR IN 49 C.F.R. § 1180.4 BE
FOLLOWED
KCS has serious concerns regarding its, and the public’s, ability to conduct adequate

discovery and sufficiently analyze the competitive concerns within the time frames proposed

by the Applicants. In making its ruling in this case, the Commission must evaluate the
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public interest standards set forth in 49 U.S.C. § 11344(b)(1). The Commission is also
charged with evaluating the anti-competitive effects of the merger, and makir g public interest
findings. At the same time, the Commission must evaluate environmental and energy factors
that have a bearing on the public interest.

As an initial matter, the Commission must examine the effect of this merger on the
adequacy of transportation to shippers. Further, 49 C.F.R. § 1180.1(e) requires that the
effect of reduced cornpetition be balanced against the interest of a financially strong

competitor. In evaluating the competitive effects, the Commission traditiv,."'ly defines

existing markets and measures the anticipated effects on those markets to determine whether

the effects are substantial. Union Pacific Corporation, Pacijic Rail System, Inc., and Union
Pacific Railroad Company - Control - Missouri Pacific Corporation and Missouri Pacific
Railroad Company, 366 1.C.C. 459, 512 (1982). This extensive analysis will be virtually
impossible to perform in a proceeding of this magnitude in only 6 months.

The modern proceeding that most closely compares to the proceeding curiently before
the Commission was Sanra Fe Southern Pacific Corporation -- Control-- Southern Pacific
Transportation Cormyany, 2 1.C.C.2d 709 (1986) ("SFSP"), Where the Commission denied
the merger which was denied after the full 2'2 year aralysis provided in 49 U.S.C. § 11345.
In SFSP the Commission found that the merged carriers’ market share of Pacific Coast rail
traffic would exceed 90%. Further, the merged carrier would enjoy an absc!ute monopoly
over the southern corridor from Southern California through the southwest to Texas and the

Gulf and an 85% share of the San Francisco Bay area. The railroads operated in 9 common




states, with ATSF operating over 12,319 miles of railroad in 13 total states and SPT
operating over 13,270 of railroad in 14 total states.

In addition to the applicants, SFSP involved various railroads who sought various
trackage rights or purchase and rulemaking conditions. Also, the Departments of Justice and
Transportation appeared as well as other federal agencies, individual states and state
agencies, labor organizations, shippers and other railroads, who filed briefs, comments or
verified statements. The transcript alone consisted of approximately 20,000 pages. By
contrast, the instant proceeding promises to be equally contested, and will likely exceed the
scope of the SFSP proceeding.

While it does not appear that the parties in thc SFSP proceeding identified the exact

number of shippers who would experience a diminished number of carriers from whom to

choose,” the number of shippers who will have their choice of carriers reduced to fewer than

three or to only one in this proceeding will far exceed that number.

In this proceeding UP and SP operate in 25 common states, with UP operating over
17,800 miles of railroad in 23 total states and SP operating over 14,100 miles of railroad in
I5 total states. Additionally, like the carriers in SFSP, UP and SP are already the exclusive
C.ass I line-haul railroads in several large geographic areas. The Applicants’ combined
system would have 35,000 miles of track, operate in 25 states, and have annual revenue from

raii operations of $9.5 billion. Union Pacific to Acquire Southern Pacific:In a Cash-Stock

* The Commission identified only four in its final decision, i.e., American President
Lines, National Piggyback Services, Inc., Sunkist Growers, Inc., and Calcot, Ltd. SPSF, 2
[.C.C.2d at 744-50.

bt
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Pact Totaling $3.9 Billion, Wall Street Journzl, August 4, 1995, A3. If UP and SP are
allowed to merge, based upon 1993 data, there will be 164 BEA origin-destinations with
traffic greater than $2 million that will go from 2 to ! independunt rail alternatives--the
merged UP/SP."" This equates to over $1.65 billion in gross revenues that, absent some
other relief, will no longer be subject to competition. This is over 17% of the revenue
markets. Verified Statement of Dr. Curtis Grimm attached as Exhibit B at § CVS
Grimm"). Cleai.y, the competitive effects of this merger are enormous.

. The SFSP proceeding is anticipated to be dwarfed in comparison with the instant

merger. As noted above, the SFSP proceeding was conducted over 24 years; yet, the

applicants herein propose ‘o consummate this merger in one-fifth that time. Six menths is
clearly not enough time to perform a complete and thorough evaluation of this proposed
merger’s effect on competition or to determine whether it is in the public interest. Further,
tc curtail discovery may have the effect of preventing the parties from uncovering potentially
relevant evidence. For instance, in SFSP, the Commission relied heavily on a document
uncovered by KCS in discovery, 2 I.C.C.2d at 805. It is quite likely that the document at
1ssue would no* 1.ave been uncovered if that case had been on the "fast track" discovery
schedule proposed herein. Accordingly, all interested parties should be afforded the

opportunity to develop the record in this proceeding as completely and thoroughly as

" similar calculation of the competitive harm from 2-1 reduction in independent rail
alternatives has been performed for BN-Santa F2 and SP-Santa Fe, based on 1993 waybill
data. The revenues in tratiic for these BEA corridors are $165 million for BN-Santa Fe and
$921 million for SP-Santa Fe. V.S. Grimm at 5, n. 3.

L
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Congress intended when implementing the 2'4 year time period f* r consummating a merger,

especially in light of the size and complexity of this proceeding.

In recent articles and testimony, the Commission has made a point of distinguishing
its procedures under the Interstate Commerce Act ("ICA") from those procecures utilized by
the Department of Justice under the Sherman and Clayton Acts.'' In fact, an important
component of the Commission’s process is the open process whereby all affected parties --
unions, railroads, shippers, states, and communities -- have an opportunity to participate in
the process. The Commission’s decisions are thus based upon a public record developed
through participation of all and open to review by all.

The need for a full and open process was recently reiterated by Commissioner
Owen: "

Admittedly, the ICA approach may at times be more complex than that used

by DOJ. Under the Administrative Procedure Act, a full and detailed

examination of a public record debating tradeoffs between efficiency gains and

competitive harm is required. Under the ICA process, the public benefits and

the competitive consequences of mergers are quantified and compared, and

when appropriate, specific remedies are crafted to protect shippers from abuse.

Clearly the advantages of the ICC process are highly dependent upon providing all

parties with reasonable time to develop and submit their positi~as. Tesumony - f railroads,

' See "Statement of the Honorable Gail McDonald, Chairman of the Interstate
Commerce Commission,” Hearings before the Railroad Subcommittee, Committee on
Transportation and Infrastructure, January 26, 1995; and "Blueprint for Further Deregulation
of the Surface Transportation Industry," Commissioner Gus A. Owen, Interstate Commerce
Commissica January 31, 1995.

‘2" “Blueprint for Further Deregulation of the Surface Transportation Industry",
Commissioner Gus A. Owen, Interstate Commerce Commission, January 31, 1995 at 4,5.

L
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shippers, and state and federal public agencies is critical to developing a full record in the
case, identifying potential public harms from the merger, and providing alternative conditions
which might ameliorate such harms. Under the proposed schedule, a party, whether it be a
competing carrier, a shipper, or a governmental body, would not be able to participate in a
meaningful because the schedule would not provide commenting parties with ar adequate
opportunity for discovery of the facts critical to the filing of inconsistent or responsive
applications. "

- It is well settled that, "in administrative proceedings of a quasijudicial character the

liberty and property of the citizen shall be protected by the rudim'emary requirements of fair

play." Morgan v. United States, 304 U.S. 1, 14-15 (1938). There is no question that
significant property interests, whether they be those of shinpers or carriers, are at stake in

th nstant proceeding. The parties to this proceeding thus are entitled to a fair and complete
hearing as to all issues. In a case of this siz= and complexity the opportunity to conduct a
complete analysis of the effect of the ~roposed merger will be seriously eroded by the time
restraints proposed. "The right to a hearing cmbraces not only the right to present
evidence, bt also a reasonable opportunity to know the claims of the opposing party and to
meet them." Jd. at 18. The proposed expedited schedule will not afford the participants a
"reascnable opportunity” to evaluate the impact of the proposed merger and to request

appropriate relief.

13 See verified statements contained herein.

+ M.
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Although 49 U.S.C. § 11345 does not provice that a decision may not issue prior to
the 2'2 year time limit, the drafters of the statute most certainly would not hav anticipated
that a proceeding of this complexity would be corducted in only one-fifth that time. The
Commission’s discretion to =stablish a procedural schedule is not unlimited. "True it is t.at
administrative convenience o.' even necessity cannot override the constitutional requirements
of due process." Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio, 291 U.S.
292, 304 (1937). Accordingly, in formulating a schedule for proceedings, the Commission

should “adapt to the peculiarities of this business." Hill v. Federal Power Commission, 335

F.2d 355, 365 (Sth Cir. 1964). The parties are entitled to a "méaningful oppor.unity" to

develop their best case. Id. Consideratiors appropriate for one proceeding may not apply in
other proceedings. Similarly, the time necessary to develop the vast record that will be
necessary in this proceeding to afford the parties and the Commission a reasonable
opportunity to evaluate the effect of the * 2rger on the public interest and on competition will
not be necessary in every case.

In Hornsby v. Allen, 326 F.2d 605 (S5th Cir. 1964), the Fifth Circuit Court of Appeals
set forth guidelines for consideration of proceedings before an administrative agency:

Although strict adherence to the common law rules of evidence at the hearing

is not required, the parties must generally be allowed an opportunity to know

the claims of the opposing party, to present evidence to support their

contentions and to cross-examine witnesses for the other side.
526 F.2d at 608 (citations omitted). The procedural schedule proposed will hamper the

Commission’s ability to formulate a decision supported by complete findings after a "full

hearing." A "ful! hearing" s
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one in which ample opportunity is afforded to all parties to make, by evidence

and argument, a showing fairly adequate to establish the propriety or

impropriety, from the standpoint of justice and law of the step asked to be

taken.
New England Div. Case, Akron, Co & Y. R. v. United States, 261 U.S. 184, 20C (1923).
The necessity for a "full hearing" is especially acute in a proceeding such as this that
presents antitrust concerns. Marine Space Enclosures, Inc., 420 F.2d 577, 585 (D.C. Cir.
1969).

In fact, if the Commission is to avoid reversal by the circuit court in the event of an

appeal of its decision, the decision must be "based upon adequate findings founded on

substantial evidence or [be] a rational conclusion of the matter involved based upon a
consideration of the entire record." E. Brooke Matclack, Inc. v. United States, 119 F. Supp.
617, 619 (E.D.Pa. 1954)(emphasis added). Thus, while the circuit court will not evaluate
the evidence in its review of an agency decision, it will "look to see whether the Commission
has fulfilled the obligations imposed upon it by the Congress of the United States." Id. at
620. In E. Brooke Matclack, Inc., supra, for instance, the circuit court was dissatisfied with
the adequacy of the record upon which the Commission based its decision. "A review of the
record leads, in some instances at least, to considerable difficulty in understanding the basis
upon which the specific points to which transportation of certain products is to be limited
were decided upon." Id. Accordingly to adopt the proposed procedural schedule would be

to the detriment of the Commission as well as to the : arties.




. THE PROPOSED SCHEDULE DOES NOT PROVIDE AN ADEQUATE
OPPORTUNITY FOR COMPLETE DISCOVERY

If the "test" for opposing adoption of the 195 day time frame is to identify any

discovery KCS will be unable to complete in the allocated time periods, XCS is prepared to

so demonstrate. Attached to these comments are two verified statements by widely
acknowledged experts in ICC merger proceedings: Dr. Curtis Grimm and Mr. Joe Plaistow.
A short listing of some of their comments establishes that a 195 day time frame is simply

insufficient for adequate discovery and the formulation of adequate conditions to alleviate

competitive harm.

The proposed 165 day schedule . . . clearly prevents public agencies, shippers,
and railroads from participating in any meaningful way. V.S. Grimm at 6.

[ strongly support exiending the proposed 165 day schedule for the instant
transaction. V.§. Grimm at 3.

Clearly the advantages of the ICC process are highly dependent upon providing all
parties with reasonable time to develop and submit their positions. Testimony of
railroads, shippers, and state and federal public agencies is critical to developing a
full record in the case, identifying potential public harms from tie merger, and fuily
documenting a case for denial of the merger or providing alternative conditions that
night ameliorate such harms. V.§. Grimm at 4.

Given the geographic sweep of the proposed merger, the number of affected
commodities, origins and destinations, and the existing complex interrelationships
among, those markets, the analytical task confronting the prospective respondent
desiring to file a responsive application in this case is daunting. The number of
possible combinations and permutations ¢f protective conditions that have to be
considered Yy the prospective respondent grows geometrically with the geographic
size and traffic base of the applicants. The volume of traffic and operating data that
must be obtained and digested simply to define the problem is enormous and cannot
realistically be accomplished within the limits of an administratively foreshortened
schedule. Verified Statement of Mr. Joe Plaistow at 10-11. ("V.S. Plaistow" attached
as Exhibit B).




The procedural time frame now being proposed is far too short for the most
complicated and extensive parallel merger even considered by the commission.
Equitable treatment of shippers and competitors requires a substantially longer time

frame than 195 days. V.S. Plaistow at 9.

The fact that Applicants will establish a document depository does not alleviate these
concerns. The primary objective of Dr. Grimm and Mr. Plaistow is this proceeding is to
determine, through analysis of various documents and train operations, whether the price,
service, and product quality of some shipp. 's will be harmed by this transaction, information
that is solely in the possession of Applicants. Those shippers who are most likely to be
;larmed by this transaction are the same shippers least likely to be described or represented in
the Applicants’ document depository. As a result, most of the information necessary to
uncover those instances where shippers will be disadvantaged through price increases or
service deterioration will have to be developed through interrogatories, document production,
and depositions. Once this information is obtained, it must be analyzed and then followed-up
by further discovery requests. As noted in the verified statements, the proposed process is
simply inadequate to allow for the development and analysis of the data upon which
Applicants relied in submitting their Application.

CONCLUSION

Although the Commission in its discretion may alter the procedural schedule set

forth at 49 C.F.R. § 1180.4, the primary concern must be development of a record sufficient

to establish that the final decision issued by the Commission is in the public interest. This
proceeding is potentially the largest merger to face the Commission to date, and the full

statutory time period should therefore be established. The ALJ who was appointed to

- 18 «




administer discovery, Judge Nelson, should also be given the authority to adjust the

procedural schedule as circumstances dictate.

Respectfully submitted,

_&Z‘_
Richard P. Bruening W

W. James Wochner William A. Mullins
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VERIFIED STATEMENT OF CURTIS M. GRIMM

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
--CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMFANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

I. Introduction

My name is Curtis M. Grimm, and I am Professor and Chair of Transportation, Business
and Public Policy, College of Business and Management, University of Maryland at College
Park. Ihave been a member of this College since 1983. I received my B.A. in economics from
the University of Wisconsin-Madison in 1975 and my Ph.D. in economics from the University
of California-Berkeley in 1983. My Ph.D. dissertation investigated competitive impacts of
railroad mergers.

My background includes extensive exposure to public policy issues regarding
transportation, including Interstate Commerce Commission ("ICC") merger adjudication. I have
previously been empioyed by the Wisconsin Department of Transportatiqn. the ICC, and the
Australizn Bureau of Transport and Communication Economics, and I have provided consulting
services to several other government agencies and private firms regarding transportation issues.

I served as Assistant to the Chief of Irtercity Transport Development, Planning Division,

Wisconsin Department of Transportation on two separate occasions between 1975 and 1978, with

a focus on rail policy issues such as abandonments and the creation of shortline railroads. I also

worked on a consolidation that involved competing bids from Burlington Northern and the Soo




of Management Journal, Management Science, Strategic Management Journal, and Journal of
Managemen:. More than two dozen of my publications have dealt specifically with the railroad
industry, mainly on deregulation, mergers, and competition issues. I have also co-authored four
monographs.

In summary, I have had extensive experience conducting and evaluating research
regarding railroad mergers and direct exposure to ICC merger analysis. Based on this
experience and an examination of the relevant issues, I strongly support extending the proposed
165 day schedule for the instant transaction. I will detail the basis for this position in the

remainder of the statement.

11. 165 days is insufficient time to develop and anaiyze evidence regarding the

far-reaching competitive impacts of this inerger.

The starting point for my position is the ICC’s own arguments regarding retention of rail
merger authority. The Commission has argued that current Interstate Commerce Act procedures
provide an open process, with full input from all parties. Importantly, the Commission has a
range of available options, including conditioning transactions to ameliorate anticipated
competitive harms As discussed in the recent statement of Commissioner Owen:

In contrast, under the ICA, rates can be regulated, ameliorating conditions can be
imposed, antitrust immunity is imposed, and past merger decisions can be reopened to
remecy unforeseen anti-competitive consequences. Consequently, the ICA offers a
broader array of conditions that ensure society of both the benefits of efficient
consolidations and protection from egregious anti-competitive effects. For example, the
trackage rights conditions imposed on the Union Pacific-Missouri Pacific-Western Pacific
merger hav~, under continuing ICC oversight, permitted the merging carriers to achieve
significant efficiency gains while rail shippers have retained two competitive rail
alternatives for transcontinental movements using the central corridor.

- » *

Admittedly, the ICA approach may at times be more complex than that used by DOJ.
Under the Administrative Procedures Act, a full and detailed examination of a public
record debating tradeoffs between efficiency gains and competitive harm is required.
Under the ICA process, the public benefits and the competitive consequences of mergers

.




are quantified and compared, and when appropriate, specific remedies are crafted to
protect shippers from abuse.

Blueprint for Further Deregulation of the Surface Transportation Industry, Commissioner Gus
A. Owen, Interstate Commerce Commission, January 31, 1995, at 4,5.

Clearly the advantages of the ICC process are highly dependent upon providing all parties
with reasonable time to develop and submit their positions. Testimony of railroads, shippers,
and state and federal public agencies is critical to developing a full record in the case,
identifying potential public harms from the merger, and fully documenting a case for denial of
the merger or providing alternative conditions that might ameliorate competitive harms.

) Allowing ample time is particularly critical in that the proposed UP/SP merger has
unprecedented competitive impacts. These impacts are far greater than for the BN/Santa Fe and
are in fact greater than the impacts in the SP/Santa Fe proposed merger, which the Commission
denied. KCS has initiated efforts to perform a full and complete analysis of the competitive
harms of the instant transaction. This initial review of the impacts reveals far-reaching
reductions in competition. For example, based on 1993 data, there are 164 BEA
origin-destinations with traffic greater than $2 million that will go from 2-1 independent rail
alternatives.” The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are

another $3.93 billion in revenues in BEA origin-destinations that would fall from 3-2

independent alternatives if merger is approved. Indeed shippers across the entire Western United

States will at best be served by oniy two railroads if both the BN-Santa Fe and UP-SP are

approved. The degree to which the BN/Santa Fe and UP/SP systems would dominate rail

* A sinilar calculation oi the competitive haim from 2-1 reduction in indepenuent rail
alternatives has been performed for BN-Santa Fe and SP-Santa Fe, based on 1993 waybill
data. The revenues in traffic for these BEA corridors are $165 million for BN-Santa Fe and
$921 million for SP-Santa Fe.




transportation over a large region of the country is reflected in Figure 1. Based on Class 1
railroad originations by BEA, the BN/UP duopoly will have fully 100% market share in 37
Western BEA's. The two systems will have 90-99% market share in an additional 8 BEA's,
70-89% market share in an additional 4 BEA's and 50-69% market share in another 4 BEAs.

The profound competitive inipacts of the UP-SP merger will not be easily addressed via
negotiated settlements. The ICC likely will be faced with far greater burdens of evaluating
evidence than in previous cases because an unprecedented deg.ee of participation from shippers
and public officials is expected, which will result in a voiuminous record. The Commission will

need to face complex issues as to whether any set of proposed conditions ameliorates the

competitive harms present in the merger or whether, as in SP-Santa Fe, denial of the merger is

the appropriate course of action.
II. nclusion

The proposed 165 day schedule, under which these parties would have a scant one month
to develop their positions and only one more month to submit their full testimony, clearly
prevents public agencies, shippers and railroads from participating in any meaningful way. In
order for the participants to conduct discovery and prepare testimony upon which the
Commission could render an informed decision, the full time allowed by statute should be

utilized in this proceeding.
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VERIFICATION

DISTRICT OF COLUMBIA
Curtis M. Grimm, being first duly sworn, disposes and says that he has read the
foregoing statement, knows the facts asserted therein are true, and that the same are true as

stated.

e »00 R R

Eurtis M. Grimm

Subscribed and sworn to before me this [Z:iay ofﬁ.—. 1995.

il i

\vi\’|‘:‘;—; A L’/t./z/\
Notary Public !

My Commission Expires:

/ ‘
[vovemdr (4 1959
JANNIE A. FINCH
Notary Public, District of Columbia
My Commission Expires November 14, _ N




56 Economic Areas

Figure 1
BEA Overlap of UP-SP and BN-SF Railroads
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VERIFIED STATEMENT OF JOSEPH J. PLAISTOW

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY
--- CONTROL AND MERGER ---
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
. COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

kgroun

I have been asked by The Kansas City Southern Railway Company (hereinafter "KCS")
to comment on the proposed procedural time scheduled requested by the Applicants in the
proposed merger of Union Pacific Corporation, Union Pacific Railroad Company and Missouri
Pacific Railroad Company (hereinafter "Union Pacific" or "UP") and Southern Pacific Rail
Corporation, Southern Pacific Transportation Company, St. Louis Southwestern Railway
Company, SPCSL Corp. and The Denver and Rio Grande Western Railroad Company
(hereinafter "Souther. Pacific” or "¢ P")." In a petition dated August 4, 1995, UP/SP requested
that the Interstate Commerce Commission (hereinafter "the Commission") adopt a procedural
time schedule requiring service of the Commission’s final decision 195 days after UP/SP file

their primary Application.

' Union Pacific and Southern Pacific may hereinafter be referred to us "applicants” or
UP/SP.
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UP/SP claim that 195 days is an adequate time period since a similar, shortened time
frame was used in ICC Finance Docket No. 32549, Burlington Northern Inc. and Burlington
Northern Railroad Company -- Control anc Merger -- Santa Fe Pacific Corporation and the
Atchison, Topeka and Santa Fe Railway Company (hereinafter "Burlington Northern - Santa Fe"
or "BN/SF"). KCS shows that this proposed, parallel UP/SP merger is not analogous to the
BN/SF merger proceeding, which was largely an end-to-end merger with significant, though
geographica'ly limited, competitive harm. The competitive effecis of the proposed UP/SP
;nerger are far more extensive and will be contested far more vigorously than BN/SF. It appears
that the paraliel UP/SP merger will cause more competitive damage than the parallel merger
proposed and rejected in Santa Fe Southern Pacific Corporation -- Contro. -- Southern Pacific
Transportation Company, Merger - The Atchison, Topeka and Santa Fe Railway Company and

Southern Pacific Transportation Company, ICC Finance Docket No. 30400 hereinafter "Santa

Fe - Southern Pacific merger" or "SF/SP merger").

Qualifications 10 Comment on Merger Proceeding Time Requirements

My name is Joseph J. Plaistow, and I am Senior Consuitant with Snavely, King &

Associates, Inc. with offices at 1220 L St., N.W., Washington, D.C., 20005. I graduated with

honors in 1967 from Michigan Technological University with a Bachelors Degree in

Metallurgical Engineering. In 1972 I graduated with honors from the University of Minnesota
with a Masters Degree in Business Administration. I am President of the Washington Chapter
of Transportation Research Forum and a member of the Associaticn for Transportation Law,
Logistics and Policy. In 1974 I was admitted to practice before the Interstate Commerce

Commission as a non-attorney rc “titioner.
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I was employed by Burlington Northern for 15 years as Direc.or of Costs and Economic
Analyses in the Finance Department and as Director of Equipment and Service and Director
Planning and Equipment in the Food and Manufactured Products Business Unit of the Marketing
Department.

I am familiar with practice before the ICC and with the detailed, and often painstaking
analysis required to suppor: a position successfully before the Commission. I am experienced
with the delays inherent to Commission proceedings, and especially with those involving
;ubstantial discovery and data gathering. I am also familiar with the amount of information
required to support merger analyses, including the specific service characteristics at shipping and
receiving industries.

I appeared on behalf of KCS in this same capacity in RN/SF. In every dimension, this
UP/SP merger is more like the SF/SP proposed, and ICC rejected, merger than it is like the
BN/SF merger.

My Assignment in this Pr in

KCS has retained Snavely, King & Associates (hereinafter "SKA") to assist Dr. Curtis

Grimm, Professor and Chair of Transportation, Business and Pub'ic Policy, College of Business

and Management, University of Maryland at College Park, who is also filing a statement

evaluating the competitive effects of the merger. SKA provides data and analytical support for

Dr. Grimm.
Completion of the competitive analyses, will involve substantial data analysi- of waybill
and other traffic flow data as well as other types of data from Union Pacific anc Southern

Pacific sources. Conclusions drawn from the investigative work we have begun in this regard
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will be enhanced when we are provided the evidence KCS will seek in discovery -- evidence
possessed only by Union Pacific and/or Southern Pacific.

In providing advice to Dr. Grimm and KCS, SKA will supplement its conclusions drawn
from our analysis of waybill historical traffic movement data by summarily reviewing and
marking for copying thousands of documents that Unicn Pacific - Southern Pacific will make
availat'e to us and will most likely place in a document depository. Most of the material placed
in the depository will support Union Pacific - Southern Pacific’s writfen testimony, and it is
;nlikely that much of it will be related in any way to competitive harm from the merger.
Because UP/SP unjustifiably minimizes their proposed merger’s harm to competition, it will be
our job to determine whether the proposed UP/SP merger will be as damaging to competition
as it first appears.

One might assume this to be a simple task since:

1. SF/SP was rejected because of its harm to competition,

v UP/SP causes greater harm to competition than did SF/SP, and

The railroad industry is far more concentrated today than it was on July 24, 1986,
the date of the Commissicn decision rejecting as anti-competitive the proposed
SF/SP merger.

As stated by Dr. Grimm, if the Commission approves the UP/SP merger, the western half of

the United States will be subjected to the duopolistic forces of tne UP/SP and BN/SF systems,’

and many shippers and entire routes will be subjected to monopolistic forces, monopolistic rate

making practir ~ and resulting monopoly prices.

2 See the verified statement of Dr. Curtis Grimm filed September 5, 1995 in the BN/SF
merger proceeding, ICC Finance Docket No. 32549.

ol s
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Quantifying and Comparing the Competitive Effect of the UP/SP Merger with the BN/SF and

</ rger

The Commission is most concerned about the creation of railroad monopolies. In these
circumstances, the number of independent competing routes from which shippers may select gucs
from 2 to 1. That is, prior to the merger 2 railroads (UP and SP) serve the shippers, while
subsequent to the merger only 1 (UP) serves the shipper.

To compare the three mergers -- UP/SP, BN/SF, SFSP -- on an equal footing, I used the
1993 Waybill sample and identified origin - destination pairs which had two independent routing
alternatives prior to the merger and only 1 after the merger. Origins and destinations were
defined by the Business Economic Area (BEA) in which they fell geographically. The dollars
of revenues effected over theses routings is used as the comparative parameter in Figure 1,
attached to the end of this verified statement.

Figure 1 compares the $1.65 billion affected in the UP/SP merger to the revenue affected
in the BN/SF merger The UP/SP merger has 10 times the competitive effect of the BN/SF
merger ($1.65 billion vs. $0.16 billion). Even more imprortantly, U?/SP’s competitive effects

are 179% greater than those of the SF/SP merger ($1.65 billion vs. $0.92 billion), and that

merger was rejected by this Commission.’

' SF/SP competitive effects were quantified as if th~ Santa Fe/Southern Pacific merger
took place after 1993. Merger effects were quantified using the 1993 waybill sample. This
procedure permitted comparison of the SF/SP merger and the UP/SP and BN/SF mergers on
like bases. Between 1988 (the year the Commission rejected the Santa Fe/Southern Pacific
merger) and the waybill year 1993, the foliowing mergers took place; 1)DRGW - SP; 2) UP-
C&NW; and 3) UP-MKT. Simulating railroad tiaffic flows as if these mergers hiad not
taken place would be problematical and subjective, so it was not done. In any event,
reversing the effects of these mergers would have relatively minor effects on the $0.92
billion and could not have made up the difference between the $1.65 billion of the UP/SP
merger and the $0.92 billion of the SF/SP merger.

L
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There is a chasm separating UP/SP’s conclusions on the competitive effect of the

proposed UP/SP merger and reality. UP/SP claim that their proposed merger is pro-competi-
tive. * In KCS’s view the proposed merger would irreparably damage the competitive balance
in the United States west of the Mississippi (unless the Interstate Commerce Commission
extensively conditions the proposed merger so as to allow shippers to retain competitive alterna-
tives).
; Gulf Coast chemical shippers should side with the KCS in seeking to condition the
proposed merger. The Texas Railroad Commission believes that 70% of the chemical traffic
between Beaumont and Brownsville will be at the mercy of the Union Pacific, and it plans to
give the UP/SP merger closer scrutiny than they gave BN/SF.® Shippers in California, Nevada
and Utah also will be especially hard hit by their loss of competitive alternatives. Shippers to
and from Mexico will be virtually captive to the UP/SP juggernaut. All these shippers, and
many more, will be losing the benefits of competition between Southern Pacific and Union
Pacific.

Today, Southern Pacific vigerously competes against Union Pacific on both service and

price. Incontrovertibly, Southern Pacific’s vigorous competitive efforts keep transportation rates

lower for shippers served by both SP and UP than they would be without Southern Pacific’s

competition. The 2xtent to which shippers will be losing the benefits of Southern Pacific’s

*  “Union Pacific, Omaha and yellow: but a host of other questions remain”, Traffic
World, August 14, 1995, pp. 20-21.

5 Ibid, page 20.
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vigorous competition in this proposed UP/SP merger dwarf the competitive losses in the BN/SF
merger.

Equity requires that affected shippers and KCS be given a fair chance to establish their
posidons before this Commission. However, Kansas City Southern suffers two serious
disadvantages. UP/SP have all the data since they are the only two railroads serving all the
shippers that suffer the greatest loss of competition -- going from 2 to 1, that is, being served
by 2 railroads (UP and SP) before the merger and only | (UP) after the merger. UP/SP have
;he further advantage that they have already been studying their combination for two years.®

The amount of time required to deal with competitive effects is proportional to the
number of circumstances for which remedies must be sought and resolved. At the conclusion
of BN/SF, all 2 to 1's had been resolved in one of two ways:

. Through the settlement agreements negotiated between the merger partners and

potential alternative transportation providers such as Kansas City Southern,
Southern “acific and Union Pacific; and
The proposed UP/SP merger requires far more 2 to 1 resolutions than did BN/SF

since there are far more of them.

It is c'zar that Kansas City Southern will need much additional material from Union Pacific -

Southern Pacific to investigate further facets of the proposed merger’s anti-competitive effects.

Conclusions regarding conipetitive effects drawn from more public sources can be supplemented
and thus more fuliy understood with information that can only be obtained from the railroads

involved. KCS intends to develop a competitive effects picture from the viewpoint of the

® “UP, SP in the works for two years, but BN-Santa Fe dealings set the pace “, Traffic
World, August 21, 1995, pages 27 and 28.

g
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shipper. which will be particularly time consuming even after being granted access to Union

Pacific - Southern Pacific materials.

Discovery is the Primary Tool for Acquiring the Necessary Evidence.
I am familiar with the discovery process and difficulties that parties endure to produce
responsive evidence. Responding to discovery requests must be carded out by railroad

employees who have seen their workloads steadily increase as the railroads have dramatically

cut their workforces. The person responding to discovery requests has to fit that added duty in

with other duties. While YJnion Pacific would have this Commission believe that respondent
discovery-related efforts take no time at all, I can attest on the basis of past and current, first-
hand experience that parties requesting discovery frequently do not get the documents they
request even after months of repeating those requests.

In this Union Pacific - Southern Pacific merger proceeding we will be dealing with
discovery requests involving hundreds of both Union Pacific and Southern Pacific shippers.
KCS will seek discovery from Union Pacific and Southern Pacific as to facts that only they
possess and which aid us in identifying those shippers adversely affected by decreased
competition. Based upon my experience in this type of proceeding, these shippers are least

likely to be described or represented in the Union Pacific document depository.

The Issues in this Proceeding Involve Far More Extensive Competitive Effects than in the
BN/SF Proceeding:
The procedural time frame now being proposed is far too short for the most complicated

and extensive and parallel merger ever considered by the Commission. Equitable treatment of

ik




KCS-3
Exhibit B

shippers and competitors will require a substantially longer time frame than 195 days. The data
that UP/SP had only to retrieve from their respective files to evaluate their positions can only
be obtained by Kansas City Southern and affected shippers through the discovery process.
Discovery does not take place in a perfect world with the unlimited resources needed to reduce
the required time frame to the extent that Union Pacific claims is fair. SKA will undertake to
do the best possible job expeditiously, but we believc that the 195 day proposed schedule is
fundamentally unfair to KCS and to shippers suffering competitive harm as a result of the
;nerger. As a party dependent upon dociments produced by UP and SP, the most equitable
procedure would compute time from the day that Union Pacific - Southern Pacific responds to

KCS’s discovery requests satisfactorily. An Administrative Law Judge also should be assigned

to this proceeding to determine the sufficiency of the parties’ responses to discovery requests.

The Scope of the Transaction Has a Direct Impact on the Time Required to Evaluate the Fact
Circumstanc Pr R ned R n

Any analysis in this proceeding is expanded by the sheer volume of information that must

be processed. The procedural timeframe must allow time for parties to evaluate fully and pursue

all potential remedies for the negative impacts of the proposed merger. To prosecute a merger

proceeding and prepare a responsive proposal a party must submit evidence before this

Commission covering a broad range of railroad operations and analysis. It must:
X Evaluate each fact circumstance;
- A Consider the alternative forms of operational responses;

Develop the requisite evidence for the selected operational plan; and
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Present its position to this Commission in a convincing manner supported by
factual docu.nentation.

Union Pacific - Southern Paci_ﬁc will be required to fully develop their Railroad Control
and Merger Application consisting of operating plans, market impact analyses, financiai
projections, and labor and administrative impacts. They have no time limit for submitting their
application. In fact, they already have considered their alternative merger plans for at least two
(2) years before submitting their application. The law does not allow other parties equal time;
;owever, KCS does seek a reasonable procedural time frame allowing it and other prospective
respondents to consider their alternatives.

Given the geographic sweep of the proposed merger, the number of affected
commodities, origins and destina.ions, and the existing complex interrelationships among those
markets, the analytical task confronting the prospective respondent desiring to file a responsive
application in this case is daunting. The number of possible combinations and permutations of
protective conditions that have to be considered by prospective respondents grows geometrically
with the geographic size and traffic base of the applicants. The volume of traffic and operating
data that must be obtained and digested simply to define the problem is enormous and cannot

realistically be accomplished within the limits of an administratively foreshortened schedule.

Discovery in any major transaction has historically been a long process. Both definition

and conduct of discovery are adversely impacted by the size of the merger applicants. Definition
of discovery is impacted by the need to identify and quantify corollary effects of the merger,
effects which compound with size. The time required to compiete discovery is in direct
proportion to the volume of data sought, which, in turn, is determined by the size of the

applicants.
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The sheer size of the respondent’s data requirements imposes lengthy data collection,
processing and analytical rcquirements on ail parties, and the opportunity for loss of data
integrity is pervasive. The opportunities for and possibility of erroneous data obligates the
respondents to undertake lengthy data validation and integrity tests. These are clearly not
calculations and can, or should, be undertaken in haste.

Additionally, a reasonable procedural timeframe must permit prospective respondents
adequate time to quantify the effects of numerous possible protective conditions. To accomplish
;his, the respondent must hypothesize, economically model and test numerous alternative
operating plans. The number of such operating plans to be tested grows geometrically with the
geographic sizes and traffic bases of the applicants. The data needed to design and test such
hypothetical operating scenarios is enormous since the number of variables that affect the
analysis has grown to embrace all of the physical and seasonal differences that affect the
markets, revenues and costs of each such hypothetical.

Further, the dominance of either or both applicant in any particular market and the
combined effects after the merger raises the specter that, like no case ever before, there are

profound opportunities for significant dislocations and realignments of entire markets. To assess

the opportunity for and effects of such market changes, the discovery task has to be expanded

to include general and specific economic indicators of the conditions of the various industrial or

agricultural sectors and related markets that may be impacted by the merger. The difficuity of
this task 1s inordinately compounded by the need for the thorough investigator to anticipate what
actions may be taken by the affected markets in response to the perceived threats imputed to the
merger and then to determine what effects such reactions may have on the respondent. In short,

whether the information being sought is traffic, operating, geographic, seasonal or economic,

T
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the sheer volume of data and otiie. docurnentation required, requires that the maximum time

allowed by 'aw be i'owed .n this proceading.

Analysis of Possible Protective Conditions.

In general there are only two types of proi=ctive conditions that can be sought under these

conditions. These would ve either (a) to seek the in position of an obiigation on the applicants

to act (or not act) in some particular manner on behaif «f the respondent following the merger
;r (b) to seek the imposition of a right for the respondent to use the resources of the applicant
to act on its own behalf. In either event, it is the respondent’s obligation to determine what
specific relief is to be sought. That cnhoice must be an informed decision made by the
respondent based on the best information available.

Another problem for the prospective r.:pundent is the time requirement to adequately
evaluate the enormous diversity of possible operating plans. The operating plan must consider
not only possible routes but also operating conditions, schedules, crew requitemeniz motive
power and equiprirent investment, operating costs, and a myriad of other ,actors that a.! affect
economue returns, competition and market position.

Notwithstanding all of the foregoing obstacles, even after all the data is -ollected and the
postulated operating r.ans or requirements are speci‘ied, there remains the task of measuring
cffectiveness of each such plan. Customary cost finding principles .-e predicated on an
assumption that the underiying cost structure is not affected either by time or by the changs that
is being measured. Arguably, 1 this case, responsive r:gjections of the probahble economic

effects of the merger must be made over a :~ng period of time and will require application of

simulation analytical techniques rather than traditional cost modeiiag if the -aost effective

- 12
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protective conditions are to be identified. This is clearly a time consuming effort that cannot

be .ushed through.

ion and R

A respondent’s successful evidentiary subn.ission before the Commission will incorporate
a strony; integration of all the evidence A reasonable procedural t'me frame must allow a
prospective respondent to reflect evidence developed from a myriad of sources including (a) the
aperating plans and materials covered in the previous section; (b) the processed waybill data;
(c) material gleaned from discovery; (d) internal railroad supporting evidence; and (e)
cC .oborating shipper statemens.

‘Tne respondent’s position must be presented clearly and precisely to the Commission.
In this case, given the volume of data that must be analyzed, the complexity of possible effects,
and the diversity of possible responses, the "technical” support for the respondent’s position
must be particularly well articulated. If the Commission does not understand the relief sought,
or misunderstands it, then the Commission cannot give adequate consideration to the relief
sc.ght. Careful exposition takes time and usually requires the support of additional analysis as
the expository logic is shaped and formed.

In addition, the applicants’ response to a responsive application is certain to attempt to
discredit the responsive application and to persuade the Commission to impose no protection or
merger conditions whatsoever. The respondent’s rebuttal to the applicant’s response will require
time for analysis and exposition for which the Commission's schedule does not adequately

provide.
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Conclusion

UP/SP have been evaluating their positions for more than two years and now request that

the Commission rush to a decision within 195 days to allow UP/SP stockholders to begin reaping

the financial benefits UP/SP claim will flow to this group. UP/SP’s one-sided perspective
ignores the other components of the public interest argument who also have rights -- the shipping
public suffering tremendous losses of competitive alternatives and the rights of competing
railroads who seek to step in and serve these shippers otherwise competitively damaged.

¢ Most of the evidence outlined above did not have to be developed in the BN/SF merger
because the 2 to 1's were resolved even before inconsistent and responsive applications had to
be submitted. It is unlikely that UP/SP will be able to resolve the 2 to 1's at such an early
stage, if at all. Many 2 to 1's are likely to be resoived before the Interstate Commerce
Commission. This by itself markedly distinguishes UP/SP from BN/SF and makes the BN/SF
time frame inappropriate for UP/SP. The geographic breadth of compe..tive effects anc their
sheer magnitude as measured by the number of shippers affected together with the transportaticn
revenues involved additionaity distinguishes the two proceedings. Because of the complexity of

this proceeding, 195 days is clearly insufficient for the various parties to develop their positions

adequately.
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DISTRICT OF COLUMBIA

Joseph J. Plaistow, being first duly sworn, disposes and says that he has read the
foregoing statement, knows the facts asserted therein are true, and that the same are true as
stated.

fw’/’% \ \L//J _ﬁf

Toseph Ji. Plaitsow

A A -
Subscribed and sworn to before me this !5 day of 52_[._&#/1995.‘

~ CLruri
Notary Public

My Gomaissions Expjres:
Norary Public, District of Columbia
My, Commission Expires November 14, B ¢4




Quantifying Competitive Effects
UP/SP Merger vs. BN/SF and SF/SP
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing "COMMENTS OF THE KANSAS

CITY SOUTHERN RAILWAY COMPANY ON PROPOSED PROCEDURAL SCE=DULE"
was served this 18th day of September, 1995, by hand-delivery, facsimile, overnight delivery,

or first-class mail, postage prepaid, on counsel for all known parties of record.

Attorney for The Kansas City
Southern Railway Company
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Pacific Trans. Co., 8t. Louis
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and The Denver and Rio Grande
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Richard A. Allen

Andrew R. Plump

John V. Edwards .—
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Suite 600

888 17th Street, N.W.
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

Urion Pacific Corp., et al.
== Control and Merger -- Southern Fiance Docket No. 32760
Pacific Rail Corp., et al.

COMMENTS OF THE TEXAS MEXICAN RAILWAY
COMPAVY IN OPPOSITION TO THE
PROPOSED PROCEDURAL SCHEDULE
The Texas Mexican Railway Company ("Tex-Mex"), by its

Uindersigned attorneys, hereby submits its commerts in opposition
to the Petition to Establish a Procedural Schedule, UP/SP-4,
("Petition") filed August 4, 1995 by the primary applicants
("Petitioners") in the Union Pacific/Soutiiern Pacific control
proceeding captioned above. Tex-Mex even more strenuously
Opposes the variation the Commission set forth in Decision No. x,
served September 1, 1995. Tex-Mex is both uniquely situated to
evaluate, and suffer, the effects of the prcposed merger on
international traffic. Neither UP/SP's proposed procedural
sckedule nor the Commission's proposed variation nermit Tex-Mex
adequate tiwe to properly evaluate and present its comments and
responsive application. Nor would they permit the Commission
adequate time to responsibly consider all of the parties'
evidence.

Petitioners have not established that the proposed waiver of

the existing procedural schedule will "preserve the opportunity

for: (1) affected persons and the public at large to participate

effect’ 'ely in the process; (2) reasoned consideration of the




arguments for and against the application; and (3) consideration
of competing application, proposed conditions, and amendments
offered by the applicants to meet objections to proposed

transactions." Ex Part No. 282 (Sub-No. 19), New Procedures in

Rail Acquisitions, Mergers and Consolidations, Notice of Proposed

Rulemaking, 60 Fed. Reg. 5890 (January 31, 1995).
Petitioners declare that (1) their "inte @st in obtaining an
expeditious decisiou on an important rail restructuring

lnitiative" supports :mposition of the proposed procedural

schedule;Y and (2, experience has shown that the proposed

procedural schedule "provides all parties with a fair opportunity
to be heard" with respect to their merger proposal. Petition at
4.

The interest of Petitioners, however, does not justify undue
haste in this matter. The Commission is the guardian of the
public interest, 'nd the public int.rest requires that the
important issues at stake in this case be f 117 develcped and

considered. Petitioners want the Commission to approve the

¢ Petitioners assert that the Commission must act quickly

because only a combined UP and SP can "offer(] a true competitive
alternative to the BN/Santa Fe system.” The Commission, of
course, approved the LN/Santa Fe combination without
consideration of a proposed UP/SP combination, Finance Docket No.
32549, Burlington Northern, Inc. and Burlington Northern R. Co. -
— _Control and Merger ~-- Santa Fe Pacific Corp. and The Atchison,
Topeka and_cSanta Fe Railway Co., Decision No. 38, served August
23, 1995, slip op. at 58, and found that as conditioned the
BN/Santa Fe combination would not be anticompetitive. 1Id., slip
op. at 114. Therefore, the Commission should not credit
Petitioners' as sertion that only a combined UP/SP can compete
with a combined BN/ATSF. UP/SP-6, Applicants' Reply to KCS'
Ccomments on Proposed Procedural Schedule _and Discoverv

Guidelines, filed August 21, 1995, ("Reply to KCS") at 4.
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merger of two of the largest remaining rail systems in the United

States. There is good reason to believe that the anticompetitive
effects of this merger will dwarf those of the recent BN/ATSF
merger and will exceed even those of the SP/ATSF merger that the
Commission disapproved.

Furthermore, if it approves the merger, the Commission will
determine who will d ainate six of the seven rail gateways to the
Mexican Rail system.? The Commission thus faces a case with
significant internatinnal ramifications.?

As one of two railroads servinag the Laredo gateway (the
other being an applicant), Tex-Mex is uniquely positioned to
address the competitive impacts of the proposed merger on
U.S./Mexican commerce. The proceaural schedule proposed by the
applicants, however, simpl - will not provide Tex-Mex sufficient
time to properly analyze the potential impacts on competition, on
both the domestic and international levels, of the combination of

these twc massive transportation systems, and to suggest

= Those gateways and the present najor carriers serving those
gateways are: 1) Me.'icali SP; 2) Nogales - SP; 3) El Paso - SP
and BN/ATSF; 4) Presiuin SP through the South Orient; 5) Eagl->
Pass - SP; 6) Laredo - UP; and 7) Brownsville - UP.

: Petitioners thus incorrectly equate the issues in the UP/SP
combination case with those involved in the BN/ATSF merger case.
See Reply to KCS at 3 and at 6; see also, UP/SP-10, Applicants'
Reply to STRICT's Opposition to Petition to Establish Procedural
Schedule, filed August 29, 1995, ("Reply to STRICT") at 6. The
international issues alone prove Petitioners wrong when they
declare that the "proposed transaction contains no issues that
are especially contenticus or complex," Reply to STRICT, at 7.
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reasonable conditions.¥ As such, neither provides Tex-Mex an
adequate opportunity to meaningfully and effectively participate
in the process. The Commission cannot engage in a reasoned
consideration of the arguments for and against Petitioners'
merger application if it deprived of Tex-Mex's reasoned
consideration and information.

Even if Tex-Mex and other parties were able to respond in
the short time proposed, the proposed procedural schedules allow

the Commission only 15 days to consider the briefs of the parties

and only one day to make a decision on the case (oral arguments

would be scheduled for F+155 and the voting conference would be
scheduled for F+156) .Y This falls far short of the time that
will be needed to adequately consider the many difficult and
important issues presented by this merger.

The Commission's abbreviated alternative to Petitioners'
sugges*ed procedural schedule, whereby the parties must produce
all "inconsistent and responsive applications, comments,

protests, requests for conditions, and other opposition evidence

2 The UP/SP's proposed procedural schedule calls for Tex-Mex
to identify, study, evaluate, and present evidence concerning not
only the domestic and international anticompetitive effects of
the merger, but also concerning possible conditions which might
ameliorate the competitive harms it has identified, all within a
period of 90 dass. The Commission's alternative would provide
only 60 days for this evaluation.

: 1f Petitioners file their primary application on December 1,
1995, however, then the proposed procedural schedule calls for
oral arguments on Saturday, May 4, 1996 and a voting conference
to be held on Sunday, May 5, 1996. According to Commission rules
concerning deadlines falling on Saturdays, Sundays or holidays,
therefore, both the oral arqument and the voting conference would
be scheduled for Monday, May 6, 1996.
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and argument" within 60 days of the filing of the primary
application, is even worse. If the Commission were to adopt such
a procedural schedule, Tex-—Mex seriously questions whether any
party could adequately address the issues in this case. The
record will be woefully inadequate and the Commission simply
cannot make a reasoned analysis on an inadequate record. Farrell

Lines, Inc. v. Dole, 619 F. Supp. 298, 309 (D.C.D.C. 1985)

("sound principles of administrative decision making require that

important actions be taken only after the agency compiles an

adequate record").

Petitioners assert that an "extended proceeding would only
delay implementation of the very substantial public benefits that

the UP/SP merger will provide." Reply to KCS at 4. If the

proposed merger will provide these benefits -- a question the
Commission has yet to decide -- then they can wait. Precipitous
and ill-adviseu approval by the Commission, however, cannot be
later undone.

Others have addressed Petitioners' erroneous assertion that
the procedural schedule is the same as that adopted in BN/ATSF.

See TCU/UTU/IAM-1, Transportation Unions' Opposition to

Applicants' Proposed Procedural Schedule and Comments, filed

September 1, 1995, at 4. In that case, the parties had five
additional months to evaluate and prepare their cases.

If Petitioners trulv believe that the BN/ATSF case reflects
the proper procedural schedule, the timetable in that case,

including the extira five months, should be adopted. For the
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reasons described herein,

the Commission should reject the

Petition to Establish a Procedural Schedule, and should reject as

well the variation proposed in its Decision No. 1.

Dated:

September 18,

Respectfully submitted,

T e N

1995

Richard A. Allen

Andrew R. Plump

John V. Edwards

ZUCKERT, SCOUTT & RASENBERGER, LLP
888 Seventeenth Street, NW

Suite 600

Washington, DC 20006-3939
202/298-8660

Attorneys for Texas Mexican Railway




CERTIFICAT® OF SERVICE

I certify that this day I have sent a complete and accurate
copy of the Comments of the Texas Mexican Railway Company 1in
Opposition to the Proposed Procedural Schedule by first class
postage prepaid United States mail to the following individuals:

Administrative Law Judge Patricia E. Dietrich
Jerome Nelson Slover & Loftus
Federal Energy Regulatory 1224 = 17th Street, N.W.
Commission Washington, D.C. 20036
825 North Capital Street, N.E.
Washington, D.C. 20426 El Paso Metro Plan
Organization
Constance L. Abrams Attn: Jorge Castillo
Consolidated Rail Corporation Two Civic Center Plaza
Two Commerce Square 8th Floor
2001 Market Street, 16-A El Paso, TX 79955
Philadelphia, PA 19101-1416
Carl W. Von Bernuth
Richard P. Bruening Richard J. Ressler
W. James Wochner Union Pacific Corporation
Robert K. Dreiling Martin Tower
The Kansas City Southern Eighth and Eaton Avenues
Railway Company Bethlehem, PA 18018
114 West 11th Street
Kansas City, MO 64105 William R. Cramer, Jr.
Star Milling Co.
Gary L. Barker 20/67 Hwy. 1-215
Utah Railway Co. Perris, CA 92872
340 Hardscrabble Road
Helper, UT 84526 Paul A. Cunningham
James M. Guinivan
James V. Dolan Richard B. Herzog
Pau'® A. Conley, Jr. Harkins Cunningham
Louise A. Rinn 13C0 Nineteenth Street, N.W.
Law Department Suite 600
Union Pacific Railroad Co. Washington, D.C. 20036
Missouri Pacific Railroad Co.
1416 Dodge Street, #830 Robert A. Cushing
Omaha, NE 68179 UTU Local Chairperson
12401 Iidden Sun Court
C. L. Crawiforda El Paso, TX 79938
UTU General Chairperson
3104 Edloe, Room 207
Houston, TX 77027

Elza Cushing, P.E.
Tech. Strategies, Inc.
2525 Richmond Avenue

El Paso, TX 79930~-1717




Frederic L. Wood

Nicholas J. DiMichael

Thomas W. Wilcox

Jeffrey O. Poreno

Donelan, Cleiry, Woocd &
Maser, P.C.

1100 New York Avenme, N.W.

Suite 750

Washington, D.C. 20005-3934

Danisl R. Blliovt, 111
Assistant General Counsel
United Transportation Union
14600 Detroit Avenue
Cleveland, OH 44107-4250

Erika Z. Jones
Adrian L. Steel, Jr.
Roy T. Englert, Jr.
Kathryn Kusske
Mayer, Brown & Platt

2000 Pennsvlva" _.a Avenue, N.W.

Suite 6500
Washington, D.C. 20006

Frank A. Fogelman, Mayor
City of Marion

14 Military Road

Marion, AR 72364

John Gallagher
Fieldston Company, Inc.
1920 N Street, N.W.
Suite 210

washington, D.C. 20036

Cannon Y. Harvey

Carol A. Harrxis

Southern Paci.fic
Transportation Company

One Market Pla:za

San Francisco, CA 94105

Joan S. Huggler

U.S. Department of Justice
555 - 4th Street, N.W.
Room 9812

Washington, D.C. 20001

Graye Johnson

Chesapeake Partners

1829 Reisterstown Road
Suite 220

Baltimore, MD 21208-1337

Fritz R. Kahr

Frite R, Eann, P.C.

Suite 750 West

1100 New York Avenue, N.W.
Washington, D.C. 20005-3934

Paul H. Lamboley, Esq.
Grove & Jaskiewicz

1730 M Street, N.W.
Suite 400

washington, D.C, 20036

Roger W. Fones

Chief, Transportation, Energy
and Agriculture Section

U.S. Department of Justice

Antitrust Division

555 4th Street, N.W.

Washington, D.C. 20001

Lutner Gette
26 North 7th Street
Madison, WI 53704

Jeffery W. 1'ill
Sierra Pacif.c Power Co.
6100 Neil Road
Reno, NV 89520

William P. Jackson, Jr.

P.O. BoxX 12450

3426 N. Washington Boulevard
Arlington, VA 22210-0540

William E. Lewis
Professional Law Corporation
2714 Canal Street

Suite 407

New Orleans, LA 70119




Jeffrey R. Moreland

Richard E. Weicher

Santa Fe Pacific Corporation
the Atchison, Topeka and
Santa Fe Railway Company

1700 East Golf Road

Schaumburg, IL 60173

John R. Molm

William A. Mullins

Troutman Sanders

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608

Tom O'Connor

Joseph J. Plaistow

Snavely, King & Assoc.

4220 L Street, N.W., Suite 410
Washington, D.C. 20005

Arvid E. Roach II

J. Michael Hemmer

Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 75656

Washington, ., 20044

Dennis R. Svetlich
Box 361, Rural Route #1
Brumley, MO 65017-9803

National Ind. Transp. lLeague
Suite 1900

1700 North Mocre Street
Arlington, VA 22209

Larry R. Pruden

Trans. Comm. Int'l. Union
3 Research Place
Rockville, MD 20850

Edrund W. Burke

Douglas J. Babb

Janice G. Barber

Michael E. Roper

Burlington Northern Railroad
Company

3800 Continental Plaza

Fort Worth, TX 76102=5384

Lee Siler

Chamber of Commerce

202 East Street - City Hall
Harrisburg, AR 72432

Renee L. Stansky
Carlsmith Ball Wichman
700 - 14th Street, N.W.
9th Floor

Washington, D.C.

20005-2122

Frank W. Young
1581 Gateway Drive
Vallejo, CA 9458¢

Betty Jo Christian

Samuel M. Sipe, Jr.

Timothy M. Walsh

Steptoe & Johrson

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Cannon Y. Harvey

Louis P. Warchot

Carol A. Harris

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, CA 94105

Betty Jo Christian

Samuel M. Sipe, Jr.

Timothy M. Walsh

Steptoe & Johnson

1330 Connecticut Avenue, N.W.
Washington, D.C. - 20036=1795

William W. Whitehurst, Jr.
12421 Happy Hollow Road
Cockeysville, MD 21030-1711

Debra L. Willen

Guerrieri, Edmond &
Clayman, P.C.

1331 F Streat, N.N.

Fourth Floor

Washington, D.C. 20004




September 18, 1995 w n 'v' dwarab \
Zuckert, Scoutt & Rasenberger LLP
888 17th Street, N.W., Suite 600
Washington D.C. 20006
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U.S.Depertment of
s i GENERA . COUNSEL 4uJ Seventh St

Otfice ~f the Secreiary Washington, D.C. 20530
o Irgnsportannn

Vernon A. Williams, Secretary
Room 2223

Intestate Commerce Commiscion
1201 Constitution Ave., N.W.
“Washington, D.C. 20423

Re: Union Pacific Corporation, Union Pacific Railroad

Company and Missouri Pacific Railroad Company -- Control 1nd
Mer zer -- Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railwa,
Company, SPCSL Corp. and the Denver and Rio Grande Western
Railroad Company, Finance Docket No. 3276u

Dear Mr. Williams:

Enclosed are the original and twenty copies of the comments of the United States
Departinent o: Transportation in response to Decision No. 1 in the above-
referericed proceeding. A computer diskette in WordPerfect 5.1 format
containing these comments is also provided. As directed by Decision No. 1, [ am
serving copies of these comments on counsel for the Applicants.

I heve also enclosed two aaditional <opies that 1 roaniest be date-stamped and
returned with the messenger.

Respectfully submitted,

e
v i o

e L/ it
R DffArn ?f/

Paul Samuel Smith
Senior Trial Attorney

Enclosures

¢z: Counsel for Apnlicants




U’ 5. Department of
- GENERAL COUNSEL 400 Seventh Gt S W

Otfice of the Secretary Washingion, D.C. 20590
of Trans; ‘ortghon

Vernon A. Williams, Secretary

Room 2223 — )

— 1

the ecretary

Interstate Commerce Commission uifico of
1201 Constitution Ave.,, N.W.._
Washington, ).C. 20423 |

Re: Union Pacific Corporation, Union Pacific Railroad

Company and Missouri Pacific Railroad Company - Control and
Merger -- Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway
Company, SPCSL Corp. aind the Denver and Rio Grande Western
Railroad Company, Finance Docket No. 32760

Dear Mr. Williams:

On August 4, 1995, the Union Pacific und Southern Pacific railroads filedwith the
Interstate Commerce Commission ("ICC" or "Commission”) a notice of intent to
seek approval of their merger. If approved, (his transaction would create the
largest railroad in the United States. On September 1, 1995, the ICC issued
Decision No. 1 in this docket. 60 Fed. Reg. 45737 (September 1, 1995). Decision
No. 1 proposes two alternative procedural schedules for this proceeding and asks
for public comment on those schedules. The U.S. Department of Transportation
("DOT" or "Department"”) herehy submits its comments.

Each of the proposed schedules would require the Commission to decide the
proposed merger on an accelerated basis. The first prcposed schedule would
provide 195 days between the date ¢ submission of the primary application and




related applications and the final decision. It would provide 90 days from the
primary application date for parties to prepare and submit what amounts to
evidence in opposition to the transaction (including incot sistent and responsive
applications, requests for conditions, etc.). Applicants and other parties would
then have 30 days to prepare and submit rebuttal evidence, opponents would
have 10 days to respond, and briefs would be due in another 10 days. The ICC
notes that this is "substantially similar" to the schedule adopted in the recently-
completed merger of the Burlington Northern Railroad Co. and the Atchison,
Topeka and Santa Fe Railway Co. Finance Docket No. 32549, Slip Opinion
served August 23, 1995 ("BN/SE"). The second poteriial scheduie is similar, but
reduces the time aliowed for preparation of initial opposition evidence even
further -- from 90 days to 60 days. Decision No. 1 states that if this course is
followed the 30 day difference from the first proposa! "would be inserted later in
the schedule." 60 Fed. Reg. at 4573¢. '

The Commission proved in the BN /SF proceeding that in the right circumstances
it could effectively review and decide whether to approve a major rail
consolidation in approximately six months. The ICC's efficient processing of that

case and the substantial effort that expedited processing recuired on the part of
the ICC staff should be applauded. DOT ¢ abmits, however, that the expedited
BN /SF procedural model may be inappropriate .. - this case.

First, the truly accelerated portion of the BN/SF proceeding was adopted only
some five months after the massive prirmary applica‘ion was originally filed. !
Ultimately, parties had until May 10, 1995, in which to p-epare substantive
evidence in support of inconsistent or responsive applications, conditions, etc. -
a total of 209 days from the Jdate of the primary application. Only for subsequent
submissions of evidence and briefs did the BN/SF schedule resemble that

proposed in this case.

'/ The primary application was filed on October 13, 1994. The first procedural schedule
encompassed 535 days. Finance Docket No. 32549, Decision Nos 4 and 5 (served October 10 and
November 11, respectively). On March 7, 1995 the ICC decided upon a 167 day schedule.
Decision No. 10.
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Second, unlike the consideration of merger proposais by the Department of
Justice under Hart-Scott-Rodino procedures, the Commission employs formal
adversarial, adjudicative procedures in railroad consolidations. The attendant
rights and responsibilities these engender, such as discovery and the formulation
of individual requests for conditions, as well as the repeated opportunities for
rebuttal, consume more tim>. The Department is concerned that the time periods
suggested in the proposed schedules -- particularly the total of 50 days allotted to
prepare rebuttal evidence and argument, responsive evidence and argument, and
briefs -- may be inadequate. So long as the present proc~dures apply, they must
allow for a thorough consideration of the issues raised by the proposed
transaction.

Third, while the BN /SF merger raised difficult issues, it was nonetheless clear
from the outset that the proceeding involved a "primarily end-to-end" merger,
with comparatively small potential for significant reductions in ccmpetition.

BN /SF Slip Op. at 64. This circumstance allowed parties to focus their attention
fairly quickly on those problems that become evident and better enabled them to
meet tight deadlines. The instant transaction, by con . i, would appear to

present a more complex situation. Reference to railroad route mnaps suggests that
the applicants may compete "head-to-head" over very large areas. Such cases
have in the past presented comparatively greater prospects for competitive
injury. See Santa Fe Southern Pacific Corp. — Control -- SPT Co., 2 1.C.C.2d 709
(1986). Rigorous analysis of traffic flows and the multiple markets potentially

atfected will be critical, and will require adequate time.

Fourth, the applicants in BN/SF reached agreements with other raiitoads and
assented to the imposition of conditions to cure most of the competitive protlems
their merger occasioned. BN /SF Slip Op. at 82-88. Thi~ reduced the range of
issues that the parties needed to address betcre the ICC in full advcrsarial
posture. Although the applicants in the instant proceeding are reportedly taking
similar iteps, there can be no guarantee that they will be successful. Even if they
ultimately are, an analysis of the agreements reached would predictably be more
complex. In the event that curative agreements are inadequate, competitive
issues will necessarily continue to requir~ strict attention. DOT believes that the
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time and resources required to present the parties' varied positions to the
Commission would likely exceed that needed in BN /SF.

Finally,whatever the procedural schedule adopted in this matter, any accelerated
review can only take place if the ICC issues a definitive service list early in the
case to ensure timely receipt of the evolving record. Such a list was not
forthcoming in BN/SF until late in the proceeding — after descriptions and
evidence in support of inconsistent or responsive applications, etc. had been
fil~d. Finance Docket No. 32549, Decision Nos. 28 and 30 (served May 19 and
June 2, respectively). Because pleadings are not generally circulated among the
parties to a proceeding in the absence of such a list, DOT (and possibly other
parties) lost valuable time trying to secure copies of evidentiary filings from large
numbers of participants, which made it more difficult to meet subsequent
deadlines.

In sum, the Department is concerned that this proceeding may not present a case
that can effectively be decided in a proceeding that is as expedited as BN/SF.
The little information now available suggests that more, rather than less, time
may be necessary to present and analyze evidence. Therefore, DOT proposes
that the Commission provide for an additional 30 days between the initial
submission of opposition evideilce and arguments and responses thereto, 2 an
additional 30 days between the filing of these responses and rebuttal evidence in
support of inconsistent and responsive applications, 3 and another 20 days
between the filing of final evidence and arguments in support of inconsistent or
responsive applications and the due date for briefs. ¢ If the ICC adopted its

2/ The proposed schedule now allows 30 days, from "F + 90" to "F + 120." 60 Fed. Reg. 45737-38.

3/ The proposed schedule now allows a 10 day perioq, from "F + 120" to "F + 130" Id.

4/ The proposed schedule now allows a 10 day period. trom "F + 130" to "F + 140." Id.




alternative schedule and "inserted” at one of these points the 30 days withdrawn
from the period for preparation of initial opposition evidence, the total time to
complete this proceeding would expand by only 50 days. The main point is that
parties must have adequate time in which to analyze and prepare substantive
portions of the record in this case, and the addition of 50 or 80 days to the
proposed schedule would in DOT's view facilitate a thoroughly developed
record.

Respectfully submitted,

P Mndon_

Dale C. Andrews
Deputy Assistant General Counsel
for Litigation







September 15, 1995

Honorable Vernon A. williams

Secretary

Interstate Commerce Commiz sion

Room 2215

12th Street & Constitu op Avenue, N.W.
" ashington, DC 20422

YT e

RE Financz Docket No. 32760
Union Facific Corporation, U uon Pacific
Railroad Company and Missoun Pacific
Ruilroad Company - Control and Merger -
Southern Pacific Rail Corporation, Southern
Pa-(fic Transportatioi: Company, St. Louis
Southwestern Railway Company, SPCSI
Corp. and the Denver and Rio Grande
Western Rzilroad Company

Dear Mr. William:*

The purpose of this letter is to express Olin Corporation’s objection to the Interstate Commerce

Conumission’s (1CC) proposal to expedite the proposed schedule for the Union Pacific Corporation’s
(UPC) control and imerger application regard:ug the Southern Pacific Rail Corporation (SPC). As the
ICC indicated in 60 FR 45737, this is a major transaction which will have a significant impact on U S.

rail transportation

Oiin Corporation is a diversified fortune 500 company who is generally supportive of railroad mergers
that add an increased level of safety as weil as maintain or enhance competition. However this merger
would affect a significant portion of Olin Corporation’s rail activ:'ies for our facilities inbound as well as
outbound. Olin Corporation does not .eel the acceieration of this pi1posed schedule would be in the best
interest of the industrial community as we huve not had sufficient ime to fully analyze the ir.pact of such
a merger. We also (el that this actio.. ™2, result in fewer comments to the ICC. We therefi re request
the 'CC retain the onginal proposed schedule submitted in the UPC Petiuon.

Thianls you for the opportunity to comment on these issues.

Sincereh

T EWTERED
Donald W. Griffin ' Ofiicz of the Secretary

Presiden’, Cheif Operating Officer
Olin Corporation SEP 1 51995

Cc' J. Badger, P. Craney, P. Davey

— Papt

310







RCu Chemical Company -

\

3801 West Cnester Pike

Nev+*own Square, Pennsylvania 19073-3280
.Talnnhnna A1N -~y 200N

EivicetD

Office of the Secretary

CED
ViA FEDERAL EXPRESS SEP 1.8 1995
Mr. Verfion A. Williams |~ [ERenat
Secretary | R ern o A
Case Control Branch ; e
‘nterstate Commerce Commission
1201 Constitution Avenue, N W

Washington, DC 20423

September 15, 1995

Attn: Finance Docke. No. 32760/ Proposed Merger of Union Pacific

Railroad and Southern Pacific Railroad

Dear Secretary Williams

ARCO Chernical Company ("ARCO Chemical") submits this letter in response to the
Interstate Commerce Commission's (the "Commission") invitation for comments on the
proposed procedurel schedule submitted by the applicants in connection with the

merger of Union Pacific Railrcad ("Union Pacific') and Southern Pacific Railroad
("Southern Pacific”)

ARCO Chemical respectfully requests the Commission to deny the applicants' request
to expedite the time period for interested rarties to comment on the proposed
transaction. In light of the magnitude and complexity of the proposed trarcaction, as
well as the potentially severe financial implications for shippers in the affecied areas,
ARCO Chemical will require at least 60 days from the Commission's noti.e of
acceptance of the primary application to assess fully the changes in railroad
operations and the resuiting impact on comparnies using rail services

ARCO Chemical's two major plants are located in the Houston, Texas area. Urion
Pacific currently ships propylene oxide from one of these plants and Southern Pacific
ships propylene oxide from the cther plant. The proposed transaction, as presently
structured, raises significant concerns acout the anticompetitive impact that may resu *
from the consoiidation of two rail lines into one in the southwestern United States, and
n the Houston area in particular

We believe that shertening the period for review and comment will impede significantly
our abiily to analyze tie proposed transaction in an effective manner. Shippers will
require sufficient time to consider aller:atives and the appropriateness of any
conditions that may mitigate the impact of a consolidated rail system on operations
Terefore, we request that the Commission mainta: ~ the procedural sznedule under




——r

whict: all inconsistent and responsive applications, comments, protests, requested
conditions and other opposition evidence would be due at ieast 60 days after the
Commission's notice of acceptance of the primary application (and at least 90 days
from the date of filing).

Please do not hesitate to call Larry T. Jenkins, Manager, Land Transportation, at 610-
359-5662, if you have any questions about this matter.

Reiagctfully suB%}ted.

e CX/M(/ -//& 14‘\
Larry T. Jenkins
Manager, Land Transportation

cc: Beryl Gordon
Interstate Commerce Commission
Arvid E. Roach Il, Esq.
Covington & Burling
Paul A. Cunningham, Esq.
Harkins Curningham
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September 7, 1995
Coun 3 BY UPS OVERNITE
f)(“%;i i i3

Honorable Vernon A. vvuiams
Secretary

Interstate Commerce Commission
12th & Constitution Ave.,, N.W
Washington, D.C. 20423

Finance Docket No. 32760, Union Pacitic
Corp. etal. -- Control & Merger -- Southern
Pacific Rail Corp., etal

Dear Secretary Williams:

Enclosed are the original ind 20 copies of the Notice of Appearance
of Consolidated Rail Corporation (CR-1) for filing in this pi oceeding. A copv ot
the Notice has been sent to Applicants. This formal Notice replaces the informal
request tiled by Conrail in a letter of August 30, 1995 to vou tor service of ruture
decisions. Also enclosed is a 3.53-inch disk containing e text of this Notice in

WordPertect 5.1 tormat
Mank vou verv much for vour attention to this matter

Sincerely

D

Anne E. Tread wa
\ssociate General Counsel

(215) 209-3015

\Y'\I\i l i\‘\nu h H
James V. Dolan

\ on Bernuth

- ONSOLIDATED RAIL CORPORATION 2001 MARKET STREET P ) BOX 41416 PHILACE! PHIA, PA 191011416

CLIU




BEFORE THE
INTERSTATE COMMERCE COMMISSION

FINANCE DOCKET NO. 32760
36p @ 3 ¥
UNION PACIFIC CORPORATION, ET AL.

e -~ CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, ET AL.

MOTICE OF APPEARANCE OF
CONSOLIDATED RAIL CORPORATION

Consolidated Rail Corporation (“CK ) intends to partic.pate in this
proceeding as a party of record. Please enter the appearances of the attornevs on

behalf of CR listed below and include them on the service list to be prepared.

Copies of all pleadings, notices, orders and decisions should be served upon:

Constance L. Abrams
Jonathan M. Broder

Edward B. Hymson

Anne E. Treadwayv
Consolidated Rail Corporation
2001 Market Street, 16-A
Philadelphia, PA 19101-1416
(215) 209-5032

Daniel K. Mavers

A. Stephen Hut, Jr

Michael Bressman

Ali M. Stoeppelwerth
Wilmer, Cutler & Pickering
2445 M. Stree . N.W.
Washington, D.C. 20037-1420

5

(202) 663-6000




A copy of this Notice has been served upon counsel tor Applicants.

Respectfully submitted,

Anne E. Treadway

[ certity that a copyv of the toregoing Notice (CR-1) was served on the
tollowing parties via overnight mail:

Paul A. Cunningham Arvid E. Roach, 11

Richard B. Herzog |. Michael Hemmer

James M. Guiniva Michae! L. Rosenthal
Harkins Cunningham Covington & Burling

1300 Nineteenth Street, N.W 1201 Pennsvlvania Ave., N.W
Washington, D.C. 20036 Washington, D.C. 20044

Cannon Y. Harveyv Carl W. Von Bernuth
Louis P. Warchot Richard J. Ressler
Carol A. Harris Union Pacitic Corp.
Southern Pacitic Transp. Co. Martin Tower

One Market Plaza Eighth and Eaton Aves.
San Francisco, CA 94103 Bethlehem, PA 18018

James V. Dolan

Paul A. Conley, Jr.

Louise A. Rinn

Law Department

Union Pacitic Railroad Co.
1416 Dodge St.

Omaha, NE 68179

;Bs.._ﬁ

Anne E. Treadway

September 7, 1995
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Finance Docket No. 32760

UNION PACIF C COCRPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHAR“ J.
CAROL A. HARRIS Union ] poration
Southern Pacific Martin
Transportation Company Eight™ and Eaton Avenues
One Market Plaza Bethlehem, Pennsvlvaania 18018
San Francisco, California 94105 (610) 861-3290
(415 1 Ol
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
300 Nineteenth S N.W. Missouri Pucific Railroad Company
angron, D.CJ » 1416 Dodge Streer
Omaha, Nebraska 68179
(402) 271-5000

ARVID E. ROACH 1II
1= Transportation J. MICHAEL HEMMER
Louis Southwestern MICHAEL L. ROSENTHAL
Company, SPCSL Corp., C“vington & Burling
enver and Rio Grande 1201 Perncylvania Avenue, N.W.
Railroad Company P.O. Box 7566
wasnzngCOn, .G 20048
(202) 662-5388

Attorneys for Union Pacific
Corporation, Union Pacific
Railroad Company and Missouri
Pacific Railrocad Company




UP/SP-

BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Docket No. 32760
UNION PACIFIC CORPORATION, UN.ON PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER --
PACI IC RAIL CORPORATION, SOUTHERN PACIFIC
ION COMPANY, ST. .OUIS SOUTHWESTERN RAILWAY
CCM?ANY, SPCSL CORP. AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

XiU C©

APPLICANTS' REPLY "MOTION
TO REJECT IMPERMISSI DINGS"

i\

n Pacific Corporation Union Pacific

“"UPRR"), Missouri fic Railrocad Company

Rn

A hereby reply to the

URGwW

"Motion Save the Rock Island Commi to Reject

di (STRC-4)

a

rred to collectively as "Union
«rred to collectively as "UP."

RGW are referred to
] SPT, SSW, SPCSL and DRGW
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-~ Chicago &
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proceedings. Similarly, STRICT did not merely comment on

Applicants’ procedural schedule; in fact, it did not even urge

the Commission to reject the schedule. Instead, STRICT
requested (STRC-2, pp. 7-8) that the Commission invite public
comment on the schedule. As STRICT points out (p. 1), it does
not matter that it called its pleadings "replies"; because

STRICT submitted its own requests for Commission action,

ignores the fact that the
information ] ] 1 replies is necessary to
ide the C 10 ] mprehensive and complete
d speedy determination by
addressed in the pleadings. Even
mergers, the Commission has
where they provide th

the Commission in making

Docket No. ABR-307 (Sub-

1

n.

aundra Forbes & CSF

-- Lamoille Valley R.R.

8, 3993, B, G N .18
ts provided the Commission with a
rest in this proceeding (UP/SP-9,

Applicants obviously could not have




been expected to address in their initial petitions.

pplicants also provided the Commission with more recent, more

intentions regardin

-
1 3 ~

complete information abou. Applicants’
proposed merger-related abandonments (UP/SP-9, pp. 2-3)
Commission of their intention to

o propcsed abandonments much

lnitial petition for
mation affected both
ification and their
chedule, and was cited by
Order. Additionally,
he Ccmmission with more specifi

i

the

that the Commission
lies to replies"
les already contain

Commission

surrounding facts. A

in this case would
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Applicants’' replies to STRICT's pleadings were
appropriate in the context of this proceeding, in light of the

content of STRICT'’s pleadings, and in light of the information

provided. STRICT'’s motion to reject these replies, and to bar

all future replies to replies, should be denied.

Respectfully submitted,

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Comp Eighth and Eaton Avenues
One Markat Plaza Bethlehem, Pennsylvania 18018
San Francisco, ] ] (610) 861-3290
(415) 541-1000
JAMES V. DOLAN

PAUL A. CU 'IN”"AN PAUL A. CONLEY, JR.
RICHARD B. oG LOUISE A. RINN
uAME: M. Law Department

) Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska 68179
(402) 271-5000

3 7

¢ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
PO, Box 7566

Washington, D.C. 20044

(202) 662-5388
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Attorneys for Unicon Pacific
Corporation, Union Pacific
Railroad Company and Missouri
Pacific Railroad Company




CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify thet, on this 7th

day of September, 1995, I cause a copy of the foregoing

document to be served by first-class mail, postage prepaid, or
by a more expeditious manner of delivery on all parties of
record in Finance Docket No. 32760, and on

Permerger Notification Office
Bureau of Competition
Room 303
Departm ) 1 ( Federal Trade Commission
Washing . ' Washington, D.C. 20580







united transpnrtatmll urien / /Q’_ b ,] :

Avy , | uus »
August 30, 1995

VIA FEDERAL EXPRESS Airbill # 3065957020

Ms. Ellen Keys

Office of the Secretary

Interstate Commerce Commission = ENTESSD
1201 Constitution Avenue, N.W., Room 2209 Office of the Secretary
Washington, DC 20423-0001 :

‘t
|
ll
\
\\

Dear Ms. Keys:

Please arrange to make and list:

United Transportation Union, Local 1918
12401 Hidden Sun Court
El Paso, Texas 79938

as a party of record and active participant in the proceedings before the
Interstate Commerce Commission in Finance Docket 32760, involving the
proposed merger between the Union Pacific and the Southern Pacif.c railroads.

Thanking you in advance for your assistance and cooperation in this matter, we
remain,

Sincerely yours,

United Transportation Union, Local 1918

by:

fev_w/ 4. ésbﬁ " 4

Robert A. Cushing, Jr. . J. £obia
Legislative Representative / Vnc/ef—LocaI Chairman UTU-S
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LAW OFFICES
JACKSON & JESSUP, P.C.

3426 NORTH WASHINGTON BOULLBVARD
POST OFFITT ROX 1240
ARLINOTON, VIAuINIA 22210
« N3) 525-4050
TELECOPIER
(703) 525-4054
INTERNET
TRANSLA'Y/@DGS.DOSYS.COM

WILLIAM P JACKSON, IR
v v -
DAVID C REEVES Auguet le 1995 (19111994
JOEN T. SULLIVAN
JOHN R COPLEY

Mr. Vernon A. Williams
Secretary

c e Page Count / é)
interstate Commerce Commission Ia'
12th & Constitution Ave., N.W. w9 = e

washingten, DC 20423

Union Pacific Corp., Union Pacific
Railrcad Co., and Missouri Pacific
Railroad Co.--Control and Merger--
Southern Pacific Rail Corp., Southern
Pacific Transportation Co., St. Louis
Southwestern Railway Co., SPCSL Corp.
and The Denver and Rio Grande Western
Railrcad Co.

=" Finance Docket No. 32760

Dear Mr. Williams:

Enclosed for filing 'n the referenced proceading are the original and 20
copies of STRC-3, the Reply in Opposition of Save the Rock Island Committee,
Inc., to Petition for Waiver of 49 C.F.R. Section 1152.22(d). Also enclosed
for filing are the original and 20 copies of £" 'C-4, the Motion of Save the
Rock Island Committee, Inc., to Reject Impermissible Pleadings. A 3.5-inct
disk containing the text of both pleadings is also enclosed.

Please acknowledge the receipt and filing ot the enclosed Reply and
Motion by receipt stamping the copy of this letter, t%e extra copy of the Reply
and the extra copy of the Motion enclosed for that purpose and returning them
to the undersigned in the enclosed pre-addressed, postage paid <nvelope.

Very truly yours,
(2P
William P. ‘:kson, P 5
WPJ/jmb

Enclosures

Mr. Jim Link




BEFORE THE

INTERSTATE COMMERCE COMMISSION

WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC
RAILROAD CO., AND MISSOURI PACIFIC

RAILROAD CO.--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORP., SOUTHERN : Finance Docket No. 32760
PACIFIC TRANSPORTATION CO., ST. LOUIS

SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD CO. ///

REPLY IN OPPOSITION OF SAVE THE ROCK ISLAND
COMMITTEE, INC., TO PETITION FOR WAIVER
OF 49 C.F.R. SECTION 1152.22(d)

William P. Jackson, Jr.

John T. Sullivan
Attorneys for Save the Rock
Island Committee, Inc.

OF COUNSEL:

JACKSON & JESSUP, P.C.
Post Office Box 124
Arlington, VA 222
(703) 525-4050

0
i0

Dated: August 31, 1995

Due: September 11, 1995




BEFO'.E THE

INTERSTATE COMMERCE COMMISSION

WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC

RAILROAD CO., AND MISSOURI PACIFIC

RAILROAD CO.~--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORP., SQUTHERN
PACIFIC TRANSPORTATION CO., ST. LOUIS
SOUTHWESTERN RAILWARY CO., SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD CO.

REPLY IN OPPOSITION OF SAVE THE ROCK ISLAND
COMMITTEE, INC., TO PETITION FOR WAIVER
OF 49 S.F.R. SECTION 1152.22(d)

Save the Roc' Island Committee, Inc. ("STRICT"), submits this reply in
oppesition to the request of Union Pacific Corporation, Union Pacific Railroad
Company, Missouri Pacific Railroad Company, Southern Pacific Rail Corpcoration,
Southern Pacific Transportation <Company, St. Louis Scuthwestern Railway
Company, SPCSL Corp., and The Denver and Rio Grande Western Railroad Company
(collectively "Applicants"), for waiver of certain of the requirements of 49
C.F.R. Section 1152.22(d) in this proceeding. That request is contained
within Applicants’ Supplement to Petition for Waiver or Clarification of
Railroad Consolidation Procedures, and Related Relief (UP/SP-8), filed August
22, 1995 (hereinafter "Supplemental Petition for Waiver"). STRICT's interest
in this proceeding is set forth in its Reply in Opposition to Petition for
Waiver of or Exemption From 49 U.S.C. Section 10904(e)(3) and 49 C.:."
Section 1152.13(d) (STRC-1), filed August 24, 1995 (hereinafter "STRICT Reply

to Applicants’ Petition for Waiver"),' which was filed in response to one

Thereia, STRICT explained that there is nothing in the Commission’s
regulations to prevent a party from filing in opposition to a request
for waiver of the Commission’'s abandonment regulations, even if the
request concerns merger-related abandonments. See STRICT Reply ‘o
Applicants’ Petition for Waiver at 1 n.l.




aspect of Applicants’ original Petition for Waiver or Clarification of

Railroad Consolidation Procedures, and Related Relief (UP/SP-3), filed August

4, 1995 (hereinafter "Petition for Waiver").

BACKGROUND

Applicants’ request for waiver of 49 C.F.R. Section 1152.22(d) contained
in its Supplemental Petition foi Waiver is related to its original Petition
for Waiver to the extent that Applicants seek additional relief from the
Commission‘s abandonment regulations. Specifically, "Applicants request
clarification (or, if necessary, a waiver) that they are permitted to report

.Costs on a pro forma consolidated post-merger basis, using the same
consolidated cost data that are to be used in the operating plan and in other
parts of the application." Supplemental Petition for Waiver at 3. Applicants
go on to claim that it "makes sense" to report costs in the abandonment
applications on a pro forma basis not only for the post-merger forecast year,
but also for the pre-merger base year and other historical years.
Supplemental Petition for Waiver at 3-4. Applicants state that "use of the
same consolidated data for the abandonment applications as will be used in the
merger application will 3implify the process of preparing the abandonment
applications."” Supplemental Petition for Waiver at 4.

STRICT urges the Commission to deny the Supplemental Petition for Waiver
+*o the extent it requests a waiver of the requirements of 49 C.F.R. Section
1157 .22(d). The information that Applicants seek to aveid including in their
abandonment applications has been found by the Commission to be a necessary
component of abandonment applications. Because Applicants can give no reason,
cther than purported convenience, for the waiver they seek, their request

should be sumarily denied.




ARGUMENT

As explained in detail in the STRICT Reply to Applicants’ Petition for
Waiver, any request by Applicants in this proceeding for waiver of the
abandonrent statutes or regulations should be considered by the Commission not
just in Lhe context of Applicants’ merger proposal, but also in the context of
the distinct possibility that Applicants could submit multiple abandonment
applicatione for long stretches of main line track related to their merger
application. Applicants have already admitted that such is possible in their
initial submissions in this proceeding. See Petition for Waiver at 19. Given
the previous and present importance of the rail lines to which any request by

-Applicancts for waiver of an abandonment authorization requirement could
potentially apply, the Commission should not take lightly the relief
Applicants seek from the abandonment authorization requirements.

That is especially so with respect to the relief Applicants seek in the
Supplemental Petition for Waiver regarding the requirement of 49 C.F.R.
Section 1152.22(d) that Applicants submit actual cost data. While under that
provision the Commission regquires abandonment applicants to submit actual cost
data for a base year and two historical years, if Applicants’ request is
granted by the Commission, Applicants will not have to submit any actual cost

data for the rail lines that are the respective subjects of their abandonment

applications. Instead, Applicants would report such costs on a pro forma

basis, creating cost data as if the Applicants had merged prior to the
historical and base year periods. Supplemental Petition for Waiver at 4.
Applicants’ request should be denied by the Commiseion for a number of
reasons. First of all, Applicants cite no preceden. for restating
"historical" cost data on a post-merger consolidated basis. While as part of

their merger appli-ation merger applicants are required to assume the approval




and eventual consummation of the merger proposed tor the base year and
forecast years and consequently provide income and balance sheet data on a pro
forma basis for those years, in a major transaction such as this the
Commission also requires the submission of base year and historical data for
the individual applicants in the form of required annual reports, which, while
not part of the merger application, are incorporated by reference. See 49

C.F.R. § 1180.9(e); Railrcad Consolidation Procedures, 363 I.C.C. 200, 215

(1980). There is no analogous source for the actual cost data that would

normally be included in Applicants’ abandonment applications.’

The importance of that data in an abandonment application is plain.
.Perhaps most significantly, without it the accuracy of Applicants’ pro forma
cost data cannot be confidently tested. Instead of the Commission receiving,
as in the standard abandonment application, at least three years of actual
cost data, along with one year of projected costs, Applicants’ abandonment
applications would contain no actual cost data with their entirely pro forma
cost evidence. In short, Applicants would be requesting the Commission to act
on abandonment applications supported by entirely theoretical cost data.
Such a result is contrary to established Commission practice. While the
Commission, in response to a recommendation by the Railroad Accounting

Principles Board, now emphasizes the "forward looking" nature of abandonments,

The possibili*y that the actual cost data can be provided as part of
the merger proceeding discovery process is not a satisfactory answer
to STRICT's concerns. Parties interested in an individual abandonment
should not be put to the expense and effcort of requesting information
that would be part of any abandonment application that is not merger-
related. The Commission has stated that the merger application
process should not unduly burden those parties interested in
participating, especially when the information those parties seek can
be included in the merger application. See Railroad Consolidation
Procedures, 366 I.C.C. 75, 86 (1982). A similar rule should apply to
merger-related abandonment appiications.




it has continued to require evidence of past operating results, including
actual cost data. See Abandonment Regulations--Costing (Implemerntation of the
E e ard r 5 I.C.C.2d4 123 (1988).
Applicants’ Suppleme.tal Petition for Waiver is devoid of any reason for
overturning such a well-established Commission practice.
There is nothing in the Commission’s abandonment regulations to prevent
Applicants from including restated historical and base year cost data in their
abandonment applications if they believe such information would allow the

Commission to better compare that data with the forecast year cost data. See

Union Pacific Corp., Union Pacific Railroad Co. and Missouri Pacific Railroad
«Co.~--Control-~Missouri-Kansas-Texas Railroad Co., 4 I.C.C.2ca 409, 492-93

(1988), petition for review dismissed sub nom. Railway Labor Executives

V. o 883 P.242 1079 (h.C. Cix. 1989). That does not mean,
however, that Applicants should be excused from providing the required actual
cost data. After all, the pro forma cost data would be in large part based on
the actual cost data. The Commission and the public should thus be provided
that information in the abandonment application.?

Because Applicants would most likely use actual c¢ost data in preparing
their pro forma cost data, little credence should be given to their statement
that "use of the same consolidated data for the abandonment applications as
will be used in the merger applications will vimplify the process of preparing
the abandonment applications.” See Supplemental Petition for Waiver at 4. If

anything, it is Applicants who would complicate the process by including in

3

A comparison of the actual cost data with the pro_ iforma cost data
would also be useful in measuring the efficiencies that Applicants
project will result from the merger. If Applicants’ projections are
accurate, the actual cost data should provide further support for
their merc¢ »r proposal.




their abandonment applications pro forma cost data but not the actuv-1l data on
which that data is based, when the latter is readily available.

As explained in the STRICT Reply to Applicants’ Petition for Waiver, the
fact that Applicants have alerted the Commission to the possibility that they
may be filing abandonment applications for main line track hundreds of miles
in length is ample reason for the Commission to deny any request for waiver ~€
ite abandonment regulations. The fact that the abandonments are merger-
related does nothing to decrease the importance of those abandonments to
shippers who depend on the lines proposed for abandonment for local rail
service.*

At the least, the Commission should notify the public regardingyg the
abandonment authorization _equirement waivers that the Applicants seek, both
in the Petition for Waiver and the Supplemental Petition for Waiver. The

abandonment proposals to which the requested waivers would apply are too

potentially significant for the interested public to be excluded at this

stage. In addition, a public airing of the procedural issuee now would
decrease the likelihood of a later dispute which could disrupt the orderly

processing of the merger application.

CONCLUSION
WHEREFORE, the foregoing considered, STRICT reguests the Commission to

deny Applicants’ petition for waiver of 49 C.F.R. Section 1152.22(a). STRTCT

Actual cost data is not only information the Commission needs to have
to decide an abandonment application, but is also important
information for parties interested in filing offers of financial
assistance pursuant to 49 U.5.C. Section 10905. Such a consideration
takes on added significance if, as Applicants have warned, it is main
line track that is to be abandcned.




also requests that the Commission grant STRICT such other and further relief

as may be warranted in

OF COUNSEW:

JACKSON & JESSUP, P.C.
Post Office Box 1240
Arlington, VA 22210
«(703) 525-4050

these circumstances.

Respectfully submitted,

SAVE THE ROCK ISLAND COMMITTEE, INC.

o

William P # Jackson, Jr.
John T. Sullivan
Its Attorneys
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BEFORE THE
INTERSTATE COMMERCE COMMISSION

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORA"'ION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILJAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

2PLICANTS’ REPLY TCU/U1U’S PETITION TO CLARIFY
INFORMATION REQUIRED PURSUANT TO 49 C.F.R. 1180.6(a) (2) (v)

Union Pacific Corporation ("UPC"), Union Pacific

Railroad Company ("UPRR"), Missouri Pacific Railroad Company

("MPRR") ,¥ Southern Pacific Rail Corporation ("SPR"),

outhern Pacific Transportation Company ("SPT"), St. Louis
outhwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"),
and The Denver and Rio Grande Western Railroad Company
"DRGW") ,? collectively, "Applicants," hereby reply to the
ortation®Communications International Union and United
n’'s Petition to Clarify Informatio:

1180.6(a) (2) (v)" (TCU/UTU-1).

and MPRR are refer -ed to collectively as "Union
JPRR and MPRR are referred to collectively as "UP."

SSW, SPCSL and DRGW are referred to
"Southern Pacific." SPT, SSW, SPCSL and DRGW
to collectively as "SP."




Applicants have requested (UP/SP-3, pp. 9-10)
clarification of the supporting information that they are
requirad to provide regarding the impact of the transaction on
labor, pursuant to 49 C.F.R. § 1180.6(a) (2) (v). Applicants
have submitted (UP/SP-3 App. B) a proposed method for
providing the labour impact information required by the
Commission’s rules.

TCU/UTU’'s request (TCU/UTU-1, p. 1) that the

Commission "clarify" the labor impact information that

Applicants are required to supply is clearly improper. The

Commission’s rules explicitly provide that replies to
petitions for waiver or clarification are not permitted. 49
R. § 1180.418) (3).
In any event, TCU/UTU’'s request should be rejected.
are asking that Applicants provide information that
imply cannot be known until after the case is decided.
ecific labor impacts at common points can only be

tnrough the Commission’s New York Dock process.

seniority at affected locations, and other
issues, that will ultimalely determine how many
cach carrier will be affected by the transaction.
Finally, TCU;UTU's request is contrary to Commission
As Applicants have previously explained (UP/SP-3,

n.12), Applicants have proposed to submit labor impact
pp prop




information in a form similar to that used in prior rail

merger cases. Never in a prior -ase has the Commission

required that labor impact information be presentec in the

form that TCU/UTU reguest.
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Finance Docket No. 32760, and on
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Antitrust Division Bureau of Competition
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Washington, D.C. 20530 Washington, D.C. 20580
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Honorable Vernon A. Will ams

Secretary

Interstate Commerce Commission

Twelfth Street and Constitution Avenue,
Room 2215

Washingten, D.C. 20423

Re: Finance Docke No. 32760, Union Pacific
Corp., &£ 31. -- Control & Merger -- Southern
Pacitic Rail Corn. . ¢b al

Dear Secretary Williams:

Enclosed for filing in the above-captioned docket
are che original and twenty copies of Applicants’ Reply to
STRICT’s Opposition to Petition for Waiver or Clarification
\UP/SP-9) and the original and twenty copies of Applicarts’
Reply to STRICT’s Opp..ition to Petition to Establish
Procedural Schedule (UP/SP-10). Also enclosed is a 3.S5-inch
disk containing the text of both pleadings in WordPerfect 5.1
format.

I would appreciate it if you would date-stamp the
enclosed extra copy of each of the pleadings and return them
to the messenger for our files.
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Michael L. Rosenthal

Attorney for Union Pacific
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BEFORE THE
INTERST2TE COMMERCE COMMISSION

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMFANY
AND MISSQURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
CCMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS' REPLY TO STRICT’S OPPOSTITION
TO PETITION TO ESTABLISH PROCEDURAL S CHEDULE

Union Pacific Corporation ("UPC"), Union Pacific
Company ("UPRR"), Missouri Pacific Railroad Company
¥ Southern Pacific Rail Corporation ("SPR"),

ic Transportation Company ("SPT"), St. Louis
("SSW") SPCSL Cexp. ("BPCSL"),
The Denver and Rio Grande Western Railroad Company
plicants, " hereby reply to the
Ivrlard Committee, Inc.,

hedule" (STRC-2).

ctively as "Union
tively as "UP."

SW, SPCSL and DRGW are referred to
e =

PSouthern Pacific." 8P

ively as "gp."

., SSW, SPCSL and DRGW




As Applicants have explained elsewhere (UP/SP-9, pp.

.-4), STRICT's actions in this proceeding are nothing more
than attempts to interfere in a case in which STRICT has no
valid interest. STRICT's stated goal of "securing adequate
rail service . . . over the entire SSW rail line that runs
between Kansas City and St. I ' (S Y willoan ko
way be affected by this proceeding. See UP/SP-9, pp. 1-2.
he only reason that STRICT has entered this proceeding, as it
has admitted ] ; .3), is to gain leverage in its
negotiations regarding that line with . This constitutes
clear misuse of the Commission’s
s have proposed a six-month schedule that
both the schedule adopted by the Commission

mmission’s expressed intent to use a

rail merger proceedings of this

32549, Burlington Northern,

& Merger -- Santa

., Decision

Voting Conference

o~

‘:_L\,C iS Cbn»\n..cted "’:O
within six months"! (remarks
(Sub-No. 19), New

& Consolidations,

a six-month schedule




STRICT argues (p. 3) that the Commission should not
establish a procedural schedule until the ultimate effect of
the transaction can be determined. STRICT contends that it is
too early to tell what measures Applicants will take to
resolve competitive issues presented by the proposed merger.
But the Commission rejected these very same arguments in

N/Santa iel 1d issue a procedural

chedule e the applicants fi iy primary

application. BN/Santa Fe, Decision served Oct. 5, 1994, p. 3.

As the Commission explained, t ishi a schedule ahead of

ides incerested parties with early and ample notice,
the parties more
ery efforts and evidentiary
Applicants have clearly
competitive issues the

have publicly and

whether Applicants are
well as railroads how best to
n light of the proposcd merger. 1In
1 in discussions with both shippers




STRICT misleadingly states (p. 6) that the schedule

in EN/Santa Fe was nct adcpted until five months after the

merger application was filed, at which point the Commission

could more clearly assess the consequences of the proposed

transaction. As STRICT should well know, however, the
Commission issued its initial procedural schedule much

earlier. See BN/Santa Fe, Decision served Oct. 5, 1994, pp.

5-6. The Commission did not issue its final schedule until
five months after the application was filed because it had

suspended the entire proceeding. See BN/Santa Fe, Decision

served I ml . 3. In any event, both the

Commi ( ini rocedural schedule and its final
issued well before BN/Santa Fe had announced any
resclve competitive concerns. Ir fact, the

enter into se:tlements only

rocedural schedule required submission of
istent and responsive applications, and they
most extensive settlement agreement
See Agreement
995.

4) that the Commission should

their abandonment plans.
file amended System Diagram Maps with

about Friday, September 1. ee UP/SP-9,




P. 2. As Applicants have explained (UP/SP-9, pp. 4-5)

’

abandonments will occur only where there is no local traffic
or de minimis local traffic. Overhead traffic on lines to be
abandoned will be rerouted to the new, more efficient routes
that will be created as a result of the merger. Thus,
STRICT's speculation that abandonments will have a major
impact on shippe ‘s because of loss of mainline routes is
nothing but a red herring. Very few local shippers will lose
service, and overhead shippers will enjoy more efficient
routings. Applicants’ proposed abandonments will in fact
benefit the vast majority of shippers who use the lines to be
abandoned.

ICT’s argument is a recipe for delay. STRICT
goes so to argue (pp. 4-5) that the Commission’s
procedural schedule should be determined by the number of
"inconsistent applications, and responsive applications, as

conditions." But it must be obvious even to
facts will not be clear until well into the
ing to resolve all of the
itting their application, but

be no different than it was

hat the BN/Santa Fe schedule

appropriate model for this proceeding because there

substantial differences between the two transactions.




This is simply incorrect. Applicants’ situation does not

differ in any material respect from that in BN/Santa Fe. The
size of the two combinations is comparable. Both combinations
are partly parallel and partly end-to-end, and while the UP/SP
merger 1s more parallel, each transaction involves both
significant parallel and signific
issues involved in the
in tact. af
will demonstrate
BN/Santa

The issues in this proceeding will be no more

BN/Santa Fe.

no basis for
central issue
recognized in

Union Pacific

-- Chicagc & North

Jjorth Western Ry.,

ta Fe competes with UP
transcontinental traffic, and
for Oregon transcontihnental
e and BN are the leaders in these

the BN/Santa Fe and UP/SP mergers,

er competitors in these markets.




STRICT's argument that Applicants'’ proposed merger-

related abandonments make this procecding significantly more

complicated is belied by the facts. Altiough STRICT cites
three cases that did not involve merger-related abandonmerts,
the majority of the Commission’s recent merger cases have

involved merger-related abandonmeats. See, e.

Pacific Corp., Union Pacific R.R. & Misso-ur:

-- Missouri-Kansas-Texas R.R., 4 I.C.C.2d 409, 418

(1988), petition for review dismissed sub nom. Railway Labor

Executives Association v. I¢ ; < (D0, Gy, 1989)

Pacific Corn. - ! ‘ ~ Southern Pacific

(1986) ; Norfolk

& Scuthern

- Control -~-

Industries., Inc.,

Brotherhood of

698 F.2d 315 (7th Cir.

Furthermore, i proposied procediiral schedule
with the statutory time limits placed

Sea 49 U.S.C. §

roposed transaction contains no issues

tious or complex -- nothing that

roceeding used in BN/Santa Fe
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August 28,

The Honorable Vernon A. Williams

Secetary

Interstate Commerce Commission

Room 2215

12tn Street and Constitution
Avenue, N.W.

Washington, D.C. 20423

RE: Finance Bocket No. 37 . Union Pacific
Corporation, Union P. 1c Railroad Company
and Missouri Pacif wllroad Company --
Control and Merger - Southern Pacific Rail
Corporation, Southern Pacific Transportation
Comnany, St. Louis Southwestern Railway
Companv, SPCSL Corp. and the Denver and
Rio Grande Western Railroad Company

Dear Mr. Williams:

I, Dennis R. Svetlich, intend to participate in this pioceeding
as a party of record. Pleas ' include my name on the service list
to be prepared, so that I may receive copies of all “ilings,
pleadings and decisions pertaining to Finance Docket 32760.

Sincerely,

Lo 03

Dennis Svetlich

Rural Route #1

Box 361

Brumley, Missouri 65017-9803

1
9 FAX

(314)
'314)

48-357
48-295







LAW OFFICES

ZUCKERT, SCOUTT & RASENBERGER, L.L.P.

888 SEVENTEENTH STREET, N.W

WASEHINGTON, D.C. 20006-3939 Ll
’ 200 ¢
TELEPHONE : (202) 296-8660 Tk M6 - <;C Gt
FACSIMILES: (202) 342 2683
(202; 342-1316 Page Count /9—

Hug y 32

August 29, 1995

Via Hand Delivery

e
REcFiveD

Vernon A. Williams (=7 AUG 2% 1995

Secretary 1

Interstate Coamerce Commission \& i?m

Room 2215 -

12th Street & Constitution Avenue, N.W. M FrMAns /

Washington, D.C. 20423 ! -

< -
! -~

Re: Union Pacific Corp., Union Pacific RR. Co. -4 Missouri
Pacific RR Co. =-- Control and Merger -- Sot rn
Pacific Rail Corp., Southern Pacific Trans B,

St. Louis Southwestern Rw. Coc., SPCSL Co:: and The
Denv:r and Ric Grande Western RR Co.,
Finance Docket No. 32760

Dear Secretary Williams:
Fnclosea are the twenty copies of TM-1, the appearance of

the Texas Mexican Railway Company and its representatives,
inadvertently omitted from yesterday's submission

CORRESPONDENT OFFICES: LONDON, PARIS AND 3RUSSELS




LAW OFFICES

ZUCKERT; SCOUTT & RASENBERGER, L.L.P.
\ 888 SEVENTEENTH STREET. N.W
WASHINGTON, D.C. 20006-3239
TELEPHONE : (202) 298-8660
FACSIMILES: (202) 342-0683
(202) 342-1316

JOKN V. EDWARDS
August 29,

Via Hand Delivery

Vernon A. Williams

Secretary

Interstate Commerce Commission

Room 2215

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Union Pacific Corp., Union Pacific RR. Co. and Missouri
Pacific RR Co. =-- Control and Merger -- Southern
Pacific Rail Corp.. Southern Pacirfic Transp. Co.,

St. Louis Southwestern kw. Co., SPCSL Corp. and The
Denver and Rio Grande Western RR Co.,
Finance Docket No. 32760

Dear Secretary Williams:

Enclosed are the twenty copies of TM-1, the appearance of
the Texas Mexican Railway Company and its representatives,
inadvertently cunitted from yesterday's submission.

CORRESPONDENT OFFICES LONDON. PARIS AND BF USSELS




BEFORE THE
INTERSTATE COMMERCE COMMISSION

FAUTHN0)

VISdII]

L]

Finance Docket No. 32133 Sub No. 1

APPLICATION OF
THE KANSAS CITY SOUTHERN RAILWAY COMPANY
FOR KENOY ATION OF CURRENT HAU" AGE RIGHTS
OVER THE LINES OF
UNION PACIFIC RAILROAD COMPANY
AND FOR ADDITIONAL HAULAGE AND LOCAL SERVICE RIGHTS
OVER THE LINES OF
CHICAGO AND NORTH WESTERN TRANSPORTATION COMPANY

STIPULATION AND ORDER REGARDING KCS' PRODUCTION OF
CONFIDENTIAL DOCUMENTS TO UPC, UPRR, MPRR, HOLDINGS, AND CNW

WHEREAS, The Kansas City Southern Railway Company ("KCS") is willing to

nake available certain documents ("the Documents”) that it considers to contain highly sensitive

confidential proprietary information, the disclosure of which would harm its competitive position,

and
WHEREAS, Union Pacific Corporation ("UPC"), Union Pacific Railroad
Company ("UPRR"), Missour' Pacific Railroad¢ Company ("MPRR"), Chicago and North

Western Holdings Corp. (' Holdings"), and Chicago and North Western Transportation Company




-

("CNW?") (collectively the "Primarv Applicants") have sought disclosure of the Documents

through discovery in this proceeding. and the Primary Applicants and all individuals named in
this protective order understand and have promised strict compliance with all terms of this
Stipulation and Order;

I hereby enter tne following order:

1. All Documents provided hereunder to the Primary Applicants. or anyone acting
on their behaif. and all notes and other documents relating in any way to any of the Documents
that are developed by any individual having access to such documents (the "Notes"), snall be
used solely for the purposes of the above-captioned proceeding or any appeals or related
proceedings taken or filed in connection therewith ("the Proceedings”). aud shall not be used for
any other purpose, whether commercial, competitive or othe.wise.

2. A v Documents provided hereunder and stamped "CONFIDENTIAL" and any
data contained therein, shall not be disclosed in any way to any person nct authorized under
paragraph 7. lereof to receive access to such Documents unless such disclosure is preceded by
the prior written consent of KCS or an Order of the Commission or the Administrative Law
Judge 1 the above-captioied proceedings.

Any Documents provided hereunder and stamped "CONFIDENTIAL--
OUTSIDE COUNSEL 'EXPERTS ONLY" and any data contained therein shall not be disclosad
in any way .« any verson not authorized under paragraph 8. hereof to receive access to such
Documents unless such disclosure is preceded by the prior written consent of KCS or an order
of the Commission or the Administrative Law Judee in the above-captioned proceedings.

4. All Documents provided hereunder, and all Notes, shall be destroved at the




completion of the Proceedings, and written notice of such destruction shal! be provided tc KCS
Counsel.

5. lusofar as the Primary Applicants intend to use the Docr.ments or any portion
thereof, or any data contained therein, in any way at the hearings, in written testimony, on brief
in the Proceedings. or in any other submission, the Primary Applicants either (a) shall give
Counsel for KCS sufficient advance written notice of the fact that they intend to use the
Documents or any portions thereof or information contained therein, in sufficient detail to enable
Counsel for KCS te retition the Administrative Law Judge for an order (i) restricting attendance
at the hearings during discussion of the Documents and their contents. or (ii) restricting access
to the portion of the record or briefs reflecting discussion of the Documents or their contents,
or (b) in the event the notice described in (a) hereof is not given, shall give prior notices of such
intended use (with such notice to be given, if practicable. at least 48 hours in advance) and will
not oppose such a petition.

All filings containing information from any Documents stamped
"CONFIDENTIAL" or "CONFIDENTIAL -- OUTSIDE COUNSEL/ EXPERTS ONLY" shall
be filed under seal. Publicly available filings shall have had all such information redacted.

-

All Documnents which are provided to the Primary Applicants by KCS and

which are stamped "CONFIDENTIAL", and any data contained therein, shall be restricted to

access by only the following named individuals, each of whom shall sign the Undertaking

attached as Exhibit A to this order:




and by any other person, including assistants. analysts. secretaries and attornevs. who. in

advance of recerving access to the Documents or the data contained therein, shall read this Order

and shall sign and deliver to KCS an Undertaking in the precise form attached to the Order. To
the extent practicable, the Undertaking shall be delivered to KCS prior to receipt of access 1o
the Documents by the individual named in the Undertaking, and if not, shall be delivered to KCS
as soon as possihle thereafter.

8. All Documents which are provided the Primary Apnolicants by KCS and which
are stamped "CONFIDENTIAL -- OUTSIDE COUNSEL/EXPERTS ONLY". and any da‘a
contained therein, suall be restricted to access by only the following named individuals, each of

whom shall sign the Undertaking attached as Exhibit E to this Order:




and by any other outside counsel or consultant for the Primary Applicants who. in advance of
receiving access to the Documents or the data contained therein, shall read the Order and shall
sign and deliver to KCS an Undertaking in the precise form attached to this Order. To the
extent practicable, this Undertaking shall be delivered to KCS prior to receipt of access to the
Documents by .ne individual named in the Undertaking. and if not, shall be delivered to KCS

ag soon as possible thereaf..r.

s Y e oy )
“Counsel for Union/ Paciffc Corporanon Coungel for The/ Kansas (‘uj Southern
Union Pacific Railroad Company, Railway Compan

Missouri Pacific Railroad Company -

o A

Counsel for’ Chicago and North Western
Holdings Corp. and Chicago and North
Western Transportation Company

The foregoing Stipulation is approved
and so ordered. -

Administrative Law Judge




EXHIBIT A
UNDERTAKING

I . have read the foregoing

"STIPULATION AND ORDER REGARDING KCS' PRODUCTION OF CONFIDENTIAL
DOCUMENTS TO UPC, UPRR, MPRR. HOLDINGS, AND CNW" entered into between the

Primary Applicants and KCS in ICC Finance Docket No. 32133 Sub No. 1, understand the

same, and agree to be bound by its term® I agree not to use any Documents obtained under this

Stipulation and Order and stamped "CONFIDENTIAL", or any data or information derived
therefrom, for any purpose not related to the Primary Applicants’ participation in Finance D¢ 2t
32133, and related dockets, or any appeals or related proceedings taken or filed in connection
therewith (the "Proceedings"). or to use any techniques disciosed or information learned as a
result of receiving this data or information for any purpose not related to the Primary Applicants’
participation in the Proceedings. I recognize that I may be held personally liable for any
damages that KCS may suffer as a result of my use or disclosure in violation of the Stipulation

and Order of any confidential information supplied as a result of the Stipulation and Order.

Typed Name




EXHIBIT B
UNDERTAKING

5 . have read the foregoing

“STIPUL ATTON AND ORDER REGARDING KCS' PRODUCTION OF CONFIDENTIAL
DOCUMENTS TO UPC, UPRR., MPRR. HOLDINGS. AND CNW" entered into between the

Primary Applicants »nd KCS in ICC Finance Docket N>. 32133 Sub No. 1, understand the

same, and agree to be bound by its terms. I agree not to use any Documents obtained under this

Stipulation and Order and stamped "CONFIDENTIAL -- OUTSIDE COUNSEL/EXPERTS
ONLY", or any data or information derived therefrom, for any purpose not related to the
Primary Anplicants' participation in Finance Docket 32133, and related dockets, or any appeals
or related proceedings taken or filed in connection therewith (the "Proceedings"). or to use any
techniques disclosed or information learned as a result of receiving this data or information for
any purpose not related to the Primary Applicants’ participation in the Proceedings. I recognize
that I may be held personally liable for any damages that KCS may suffer as a result of my use
or disclosure in violation of the Stipulation and Order of any confidential information supplied

as a result of the Stipulation and Order.

Tyvped Name




approves the application, allowing competitors access to
commercially sensitive information will always have long-term
consequences. It is this concern that has routinely led
parties in these cases to request establishment of a "highly
confidential" category of information.

In-house counsel for non-aoplicant parties have no
compelling need for access to competitively sensitive data.
Outside counsel (and KCS has outside counsel who are
experienced in railrocad control proceedings) can adequately
protect their clients’ interests in these proceedings without

competitors’ potential access to commercially

This is the same resolution the
in BN/Santa Fe. /hi e 1 reason to
that parties will not act in good faith when
designating information "highly confidential," if, after
material designated as "highly confidential,"
believes that the information has

classified, that party remains fre= to

was the case in BN/Santa

the value of resolving

of the proceeding in order

deiay. 1 particular, BN/Santa Fe demonstrated

tiveness Of the protective order that Applicants have

avoiding disputes that might otherwise delay the




discovery process and the Commission’s review cf the proposed

transaction. KCS'

protective orders,

but even more important,

Opposition ignores the historical use of

it ignores the

lessons of BN/Santa Fe, and thus it should be re‘ected.

CANNON Y. HARVEY
LOUIS P. WARCHOT
CAROL A. HARRIS
Southern Pacific

Transportation
One Market Plaza
San Francisco, California
(415) 541-1000

Company

94105

PAUL A. CUNNINGHAM

RICHARD B. HENZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
{202) 9573-7601

Attorneys for Southern
Pacific Rail Corporation,
Southern Pacific Transportation

Company, St. ILouis Southwestern

Respectfullv submitted,

CARL W. VON BERNUTH

RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania 18018
(610) 861-3290

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

Il et

68179

Railway Company, SPCSL Corp. ..
and The Denver and Rio G3ranage
Western Railroad Company

ARVID E. ROACH II

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue,
P.O. Box 7566
Washington, D.C.
(202) 662-538¢

N.W.

20044

Attorneys for Union Pacific

Corporation, Union Pacific
Railroad Company and Missouri
Pacific Railroad Company




CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 18th
day of August, 1995, I cause a copy of the foregoing document

to be served by first-class mail, postage prepaid, or by a

more expeditious manner of delivery on all parties of record

in Finance Docket No. 32760, and on

Director of Operations Permerger Notification Office
titrust Division Bureau of Competition

Room 3218 Room 303

Department of Justice Federal Trade Commission

Washington, D.C. 20530 Washington, D.C. 20580

) 2 17

Michael L. Rosenthal







LAW OFFICES

.
ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 SEVENTEENTH STREET. N.W
WASHINGTON, D.C. 20006-3939
TELEPHONE : (202) 298-8660
FACSIMILES: (202) 342-0683

(202) 342-1316

RICHARD A. ALLEN

August 28, 1995

- - N —— e
e g m—— i ey |

Via Hand Delivery

Vernon A. Williams

Secretary AUC 28 5

Interstate Commerce Commission

Room 2215 T Paewy

12th Street & Constitution Avenue, N.W. - e

Washington, D.C. 20423

Re: Union Pacific Corp. ion Pacific RR. Co. and Missouri

Pacific RR Co. =-- ' ol and Merger -- Southern
Pacific Rail Corp.., southern Pacific Transp. Co.,
St. Louis Southwestia2rn Rw. Co., SPCSL Corp. and The
Denver and Rio Grande Western RR Co.,
Finance Docket No. 32760

Dear Secrelary Williams:

Please place the Texas Mexican Railway Company ("Tex-Mex")
and its representatives indicated below on the list Jf all
parties of record prepared and issued under the provision of 49
C.F.R. § 1180.4(a)(4). Tex-Mex intends to participate in this
proceeding as an active party. In accordance +ith 49 C.F.R. §
1180.4(a) (2), Tex-Mex selects the acronym "TM" for identifying
all docuinents and pl_adings it submits.

Richard A. Allen

Andrew R. Plump

John V. Edwardo

Zuckert, Scoutt & Rasenberger, L.L.P.
Suite 600

388 17th Street, N.W.

washington, D.C. 20006-3939

Copies of this letter are being served con all the
representatives of all persons who have fil'ed appearances in this
proceeding, including the applicants' representatives.

Sincerely,

W 7 e
SRR Wby

Richard A. Allen

CORRES®ONDENT OFFICES: LONDON, PARIS AND BRUSSELS




‘ LAW OFFices
ZLK:KEU?T,ﬂK;D}JTT & RAS
eaeEsvemz:Nm ST
WAsanTON,uc.ao

O06-3939
TELEPHONE

IEOE)ESG-BSSU
F‘ACSIMILES: (202) 342~0683

RICHARD A. ALLeN

Via Hang Delivery
Vernon A,
Secretar

Union Pacifijce Corp., Union p
Pacifje o .

. * and Mijg
Pacifjc Rai} Corp.

sourj
SOuthern
S Louis g

. Edwards
Zuckert, Scoutt & Rasenp
Suite 600

883 172th Street, N.w.
Washington, Q. 20006-3939

€rger, LolioPp,

Copies of this lettey
representatives

of ali pers
proceeding, including the 3

Sincerely,

//:7

Richarg A, Allen

CORRESPONDENT ol






LAW OFFICES
JACKSON & JESSUP, P.C.

342¢ NORTH WASHINGTON BOULEVARD
FOST OFFICE BOX 1240
ARLINGTON, VIRGINIA 222:1C
(703; $25.4050
ELECOPIER
703) 525.405¢
INTERNET
TRANSL AW@DGS. D= YS.COM
GERALD E IESSUP
(1911.1994)

WILLIAM P JACKSON, IR
DAVID C REEVES
JOUN T, SULLIVAN
JIOMN R COPLEY

Mr. Vernon A. Williams
Secretary

Interstat:e Commerce Commission
12th & Coustitution Ave., N.W.
Washiriron, DC 20423

Union Pacafic
ssouri Pacific
Merger--

the enclosed Replies by
extra copies of th= Replies
irdersigned in the enclosed

1
"1 W&

ures

Part of
Putlic




UNION PACIFIC CORP., UNION
RAILMOAD CO. AND MISSOURI
RAILROAD CO.--CONTROL AND
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As the Commission and Applicants are aware, RICT
Missouri corporation created in January
securing adequate rail service by SSW
SSW rail line that runs
its name from the
Chicago, Reock Island & Pacific Rail
promise that it would be activated.
potential rail shippers,
agencies through whose territorie

STRICT has taken th
SSW is attempti
line between Kansas Cit
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abandonments as part of the principal proceedings.

STRICT urges the Commissior to deny Applicants’ request for waiver or
exemption. Considering the purpose ! 1te Applicants are attempting
to avoia complying wit
would apply,
cannot, at this time,
such as this, failure to deny

many sericus questions.
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I, William P. Jackson, " h y tify tha this 24th day cf
August, 1995, I have served Y I : JO i ‘ in Opposition of

Save the Rock Island Commi iticn for Waiver of or Exemption

from 49 U.S.C. Secticn 10904(e)( d - ection 1152.13(d), upon the

tollowing parties of record i y first class mail, postage

prepaid, or as otherwise indicated:

Bernuth
Ressler

ic Coryoration







CO |
U. S. Department of Jusﬁce:gl':t:_.--’. Y

BN Bk
L mee ¢ the

Antitrust Division

555 dth Street, N.W.
Washington, DC 20001

August 23, 1995

Honorable Vernocn A. Williams

Secretary

Interstate Commerce Commission

Room 2215

Twelfth Street & Constitution Avenue, N.W.
Washington, DC 20423

Re: Finance Docket No. 32760; Comments on Union Pacific

Dear Secretary Williams:

.

On August 4, 1995, the Union Pacific Corporation (UPC), Union Pacific
ailroad Company (UPRR), and Missouri Pacific Railroad Company (MPRR)
(collectively referred to as "Union Pacific") filed a notice of their intent to acquire

the Southern Pacific Rail Corporation ("Southern Pacific"), the parent holding
company of Southern Pacific Transportation Company, St. Louis Southwestern
Railway Company, SPCSL Corp. and The Denver and Rio Grande Western Railroad
Company. On that date, Union Pacific also requested an informal opinion from the
Commission’s staff stating that its Voting Trust Agreement, and the arrangements
prescribed by that agreement, would insulate it from any violation of the control
provisions of the Interstate Commerce Act.

T'he Department is concerned with the potentially lengthy time periods
associate 1 with the divestiture of stock upon abandonment or disapprova! of the
merger @pplication. The use of voting trusts in railroad merger proceedings -- no
matter how carefully constructed -- cannot create conditions that preserve existing
competition ponding a Commission decision on the merits of a control application.
Even if a voting trust precludes the acquiring railroad (also the settlor of the trust)
from controlling the compeiitor’s business activities through the exercise of its
shareholder voting rights, the railroad retains an interest in the financial hea!th of
the acquired railroad as long as it remains a beneficial owner of its stock. When th.c
acquiring railroad is the beneficial owner of a substantial shere of the acquired
railroad’s stocg, its incentive to maximize its own profits without regard to the
targe*’s interests inevitably will be compromised. Competitive strategies that
reduce the targel’s profits also reduce the acquiring railroad’s dividends. and the
amouat that it will receive for the stock if forced to sell the stock in the future upon
the Commission’s disapproval of the control application.




Mcreover, voting trust or releted agreements typically restrict the target
railroad ‘rom making substantial new investments (as is the case in Section 5.1(g)
of the U'nion Pacific/Southern Pacific Agreement and Plan of Merger). As
demonstrated Ly the controversial Santa Fe/Southern Pacific voting trust
arrangements, a railroad that does not invest in the assets needed to keep pace
with competitors who are adapting to changes in the railroad industry can emerge
from an unsuccessful merger rroceeding in a very weak condition.

Notwithstanding these dangers to competition, the Commission has
permitted voting trusts in situations where the underlying transaction raises
significant competitive issues. If in this case the Commission again permits a
voting trust in a case where there arc clear competitive issues raised, it should also
be careful not to prolong needlessly the harms to competition that flow from such
trusts.

If the Commission were to disapprove tne merger, or the parties were to
abandon the tiausaction, the provisions of Sectien 8(c) give the Unior Pacific two
years to find a buyer of its choice (subject to Commission oversight), and the trustee
an additional two plus years if Union Pacific does not sell the stock.’ This prolongs
the competitive problems inherent in any voting trust arrangement for an
v ajustifiably long period.” In other industries, even firms that acquire commercial

"The agreement also gives UP the option of receiving the stock itself. That
action is within the domain of the antitrust laws. If the Commission issued a
declaratory order indicating that the Union Pacific’s retention of a 25% interest in
Southern Pacific did not constitute control for purposes of § 11343, however, that
orcer would not insulate Union Pacific from the Ciayton Act. The Commission’s
procedures for issuing declaratory orders do not include the competitive analyses
that must be undertaken before granting antitrust immunity; and its issuance of
the requested order would not relieve Union Pacific of its notification obligations
under the Hart-Scott-Rodino Act. As noted by the Supreme Court in 7he Denver &
Rio Grande R.R. Co. v. United States, 387 U.S. 485, 500 (1967): "A company need
not acquire control of ancther company in order to violate the Clayton Act."

Assuming that Union Pacific files its application on December 1, 1995, and
the Commissicn adopts its proposed procedural schedule: (a) the Commission would
publish its decision on the merger application by June 14, 1996: (b) if the
Commission disapproved the merger, Union Pacific would have until June 14, 1998
to find a buyer of its choice; and (c) if Union Pacifi- failed to sell the stock, the
trustee would have until August 3, 2000 (the expiration date of the trust under
Section 8(d) of the Voting Trust Agreement) to sell it. Thus, Union Pacific proposes

-~




assets which are less liquid than stock in violation of the Cla" ton Act typically are
given no more than a few months to divest those assets under the terms of consent
decrees.

In sum, the purpose of approved voting trust agreements is to hold stock
acquired by a carrier only during the pendency of a merger application.
Accordingly, the voting trust should be amended to provide for the prompt sale of
Southern Pacific stock to unrelated parties before the staff issues any opinion that
the Voting Trust Agreement insulates Union Pacific frem control within the
meaning of the Act.

Sincerely,

Roger W. Fones
Chief, Transportation, Energy
and Agriculture Section

Arvid E. Roach, II
(Counsel for Union Pacific)
Beryl Gordon (Deputy Director,
Section »f Legal Counsel I,
Office of Proceedings)

a six month schedule for deciding the merits of its merger application, ard a fifty
month schedule (from June 1, 1996 to August 3, 2000) to sell the stock if the
Commission disapproves the merger.
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Proposed Procedural Schedule

Applicants have proposed a schedule to govern
this matter (UP/SP-4) that is modelled closely

the Commission in its recent, very

expeditious handling of the control application

See Finance L >cl 4 2549, Burlington

& Burlington he .R. -- Control & Merger

1

Santa Fe Pacific Corp. & Atchison, Topeka & Santa Fe Rv.

‘

f, 1995, App. A. Applicants' proposal
sistent with the procedures t jor rail

y the Commissio

Con 1d 1lon served Jan.

the proposed schedu the
commitment "to c 1d M 5w

N/Santa Fe, Voting

5 (remarks of

'

however, } objects to Applicants

knowledges (p. 1) that the schedule

“he one the Commission adopted in

-4

Commission’s use of

Commission’s express

ure merger proceedings in six months

ication for adopting Applicants’ proposed




schedule. 1In fact, the BN/3anta Fe experience, and the

Commission’s policy of contiinuing the commitment to expedition

in that case, are precisely the most compelling
for adoption of a six-month schedule. It is only

logical that the UP/SP case be handled using the same schedule

J

that worked so well in BN/Santa Fe -- just as increasingly-
expedited schedules in past cases have on several occasions
served as the basis for similar, if not even more, expedited
schedules in subsequent cases.

As Chairman Morgan recognized at the Commission’s

onference in BN/Santa Fe, that case demonstrated that

merger of this magnitude could proceed successfully on an
expedited schedule. See Voting Conference Transcript, p. 5.
o, parties believed that the new

ory maximum two-and-a-half-year schedule under the

the imprcvement that they could hope for

14-year proceeding in Rock Island. But

at [the Commission] can get the

gix-month timeframe, see Voting Conference
4 (comments of Commissioner Simmons), and that
two-year and one-year proceedings of the latter part
unnecessarily delayed implementation of the
associated with rail mergers.

is especially important that the Commission

commitment to expedited, six-month nandling




merger cases i ake of BN/Sant 2. The BN/Santa Fe

transaction, i ] ) o be consummated in late

2llenges that they

competitive,

Ccrcporation, has
this 1is

'

can UP alone

any

line service,

liminaction

stive application of ] dol s tc add capacity and

| &
g -

ions, and major improvements in equipment

demonstrate that this
Applicants are prepared to

tition for all customers served




by only UP and SP, will strengthen comrpetition in
markets.
argues (pp. 2-3) that it is inappropriate
or the ' ] to adopt Applicants’ proposed scnedule

without requesting public commernt. But as KCS points out,

Commission adopted the six-month schedule in BN/Santa Fe afte
receiving extensive public comment. The very fact that there

a comment period in BN/Santa Fe makes it unnecessary

to repeat the process again. - KCS had ample
schedule at that time. n

e \ e

11+
“e

"would not provide

unity for

-
railroads, shippers and other
parties that have an inter=st in this proceeding have had

ortunity to comment on the Commission’s' use of

procedural schedules in merger cases, both

through the Commission’s request for comments

282 (Sub-No. 19). A further comment period

would only serve to delay this proceeding and the ultimate




realization the substantial public benefits of this

transaction.
that a six-month schedule is
prcposed transaction

Santa Fe

|k,

v+ 1 v

Both combinations are partly parallel and partly

and while the UP/SP merger is more parallel, each

llel and significant

proposed
the
ible.
ind.

ared experts in many

(before it settlad with the




applicants), in UP/MP/WP, in UP/MKT, ai.3, of special note, in

SP/DRGW, which served as the model for the Commission’s six-

month schedule in BN/Santa Fe. In fact, KCS was a very active
arty in SP/DRGW: it submitted an inconsistent application to

acquire SP and preparcd and litigated its own large and

complex case, as well as opposing the primary application,

within the six-month schedule. See Rio Grande Industries,

.. SPTC Holding, Inc. & The Denver & Rio Grande Western

Control -- Southern Pacific Transportation Co., 4

834 (1988).
' position is nothing more than a delaying tactic
mission should not countenance. KCS does not
alternative schedule, or even explain its concerns
KCS pleads (p. 4) that it needs more

osition on the schedule. But KCS has

-month schedule in EN/Santa Fe, and it

nothing to suggest that ite o
else’'s opportunity to participate in that proceeding
by the schedule, and no new arguments why a
unworkable. KCS offers nothing new

Fe demonstrated conclusively

provides more than adequate time for
nterested parties.
that, in any event, providing an

comment on the procedural schedule will




do no harm. However, the lesscon from BN/Santa Fe is clear:

the earlier the Commission resolves procedural matters, the
all parties have and the fewer excuses there
later delay. elays of this sort must be avoided
to have the opportunity to receive the
o BN/S Fe and the
transaction offers.
Commission must avoid if it wishes

to expedite consideraticn of rail mergers.

proposed discovery

KCS’

proposed discovery

idelines adopted in BN/Santa

have the opportunity to replay

d to the adoption of those
1

over again.

propcsed discovery
KCS has had plenty of time

the guidelines and observe




them in action in BN/Santa Fe, and offers not a single

specific reason why the guidelines should not be adopted in
this proceeding. It cannot. The discovery guidelines have

been tested under fire and proved successful in BN/Santa Fe in

preventing disputes and eliminating delaying tactics.
Adoption of these guidelines will ensure that ail parties have
a fair opportunity to participate in this case and that the
Commission will be able to adhere to its commitment to a
delay-free six-month schedule.
*
KCS asks the Commission (p. 6) to be consistent with
ast precedent. Applicants ask the same thing. The precedent

<

is directly on point is BN/Santa Fe. Applicants have

a procedural schedule and discovery guidelines on

with those adopt=ad in BN/Santa Fe, and KCS has

ered no reason to suggest that they will not work as

tively here as they did in BN/Santa Fe. Both the

proposed six-month procedural schedule and the

iscovery guidelines were tested in BN/Santa Fe ard

The Commissio ‘s early adoption of the
sed schedule and discovery guidelines will have a

impact on the fair and expeditious handling of




CANNON Y. HARVEY
LOUIS P. WARCHOT
CAROL A. HARRIS
Southern Pacific
Transportaticn
One Market !laza
San Francisco,
(415) 541-1000

Company

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cuuningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

oUL

Attorneyvs for Southern
Pacific Rail Corporation,

Southern Pacific Transport

10
o
v

n

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179

M o

Companv, St. Louis Couthvesce
Railway Company, SPCSL Corp
and Tt Denver and Rio Gra: de
Western Railroad Company

ARVID E. ROACH II
J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue,
P.O. BOox 7568
Washington, D.C.
(202) 662-5388

N.W.
20044
Attorneys for Union Pacific

Corporation, Union Pacific
Railroad Company and Missourx

Pacific Railroad Company

1

Pacific Railroad Company




