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, I t e m No. 

Mountain Co; 1* Comp; ^^^^^ 

P U B.-X .Wl 

Toicpl-oiic )̂70 50If 

Scpteiiihe: M. h)"-):̂  

OtVicc ofthe Secretarv 
Cise Comrol Branch 
\t:n Finance Docket \ o .>27v'30 
Interstiite ("oiiiinerce Commission 
!2t'! Constitution \\enue, N W 
\\J^llln-:ton W 2i'423 

l( ( MiKiiuf Doikel 32"(iO 

». ^uiiinî sioners 

Moanuiin C oai Companv is the ov.nei and operator ofthe West tilk Mine, a coal mine located in 
Western Colorado uhich produces "̂ -o mil'-on tons each year for domestic and export >ale .\\\ 
shipments originate on the Southern Pacit'ic. although dual destination shippers arc a\ailable in 
most sales instances Mountain Coal Companv is verv concerned that the proposed merger ma\ 
be substantialK anti-competiti\e Mountain Coal Companv hjs eve.A reason to belie\e that the 
application \MI1 be complex. mabM\e and \M11 contain a significant ic\ei of detailed matter 
rcquiiiP.'.: cxtenM\L ~ • and thought to propeilv understand and e\aluate In Mount:;;n Coal 
Companv L, \ieu. mc pioposed schedule is insutVicient to pro\ide Mountain Coal Companv and 
other interested parties a meaningful oppoiiunitv to comment on what is likelv to be one ot the 
most siiinitkant mergers in the entire railroad histor. ;hc I mted States 

I nder the Commissionei ^ Uider j f .\ugust 24. the commission is piopoMiig to reduce 
the )̂o-dav period tor comirenls and mdicated that comments would be due 30 davs after 
,icce))tance ofthe primarv application Mountain Coal Companv belie\es thi- is entijK too 
>hort to digest and under>tand the impliv.ation> ofthis historic T.-JVLIC; 

MiHintam Coal Compan\ acco'dingK protests I nion Pacific's proposed pi\Kcdi;iai >chcduk ... 
Mountain Coal Companv i^. iikel. to be substantialK and ad̂  ci >cl\ atlccicd (iikieed the I mon 
Pacitic has alreadv naicated it intends to abandon a line nou ciitical to Mountain C oai Companv 
and Its cuMomers) Mountain Coal Companv asks that the comment period 1 c extended to a 
minimum of I2i> d;vs tbllovving the filing of the application and a n.,ni.num ^ f ' .tâ ^ alter 
acceptance, w hiche\ er l.s later 

\ V Ui\ . ' mr-

-. ^'' Q ''L 
dene I DiClaudio 
Pr.Mdent 
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Ou'vChetin I - flesoons*le Care' 

Paae Count 

September 15, 1995 

Office cf the Secretary 
Case Control Branch 
Finance Docket No. 32760 
Interstate Commerce Commission 
1201 Constitution Avenue, N W 
Washington, DC 20423 

Dear Madam/Sir: 

Please find enclosed the o ginal and 20 copies of my comments regarding 
Finance Docket No 32760 

Sincerely yours. 

Robert L. Evans 

RLE/aed/enclosures 

C*-i .a^'ihs Secretar/ 

3tP 1 6 1995 

••~r; '-̂ •'̂  of 

o x Y 
Occidental Chemical Corporation 
Corporate Oftice 
Ccc:3entai 'ower DOC~ L E J Free'.va/ 
PO Box 809050 Dallas, TX 75380-9050 • •» 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No 32760 

Union Pacific Corporation, Union Pacific Railroad Company and 
Missouri Pacific Railroad Company - Control and Merger - Southern 
Pacific Rail Corporation, Souihern Pacific Transportation Company, 
St. LOUIS Southwestern Ra '̂way Company. SPCSL Ccrp and the 

Denver and Rio Grande Western Railroad Corr.pany 

COMMENTS 

I am Robert L Evans, Corporate M?nager - Rail Transpcrt.-'.tion, for Occidental 
Chemical Corporation (OxyChem; OxyChem is the six;h largest chemical 
corporation in the USA OxyChem operates a fleet of 10,500 railcars and has 35 
manufacturing plant sites with locations on each of the major Class I railroads. 
OxyChem's ar.nual sales approximate S5 billion and we ship over 100,000 bulk 
rail carloads annually, plus 2,000 intermodal shipments. 

Thank you for the opportunity to comment on the proposed procedural schedule 
submitted by Jnion Pacific Corporation and Southern Pacific Rail Cornontion. 

OxyChem is analyzing the effects of this proposed merger our business must 
continue to have rail-to-rail competition Each time Class I carriers merge, 
competition is reduced for the shippers The transportation charactens' ns of our 
products in the markets served do not allow adequate competition for raii 
movements from other modes (trucks, vessels or barges). Our manufacturing 
plants and customers are not al! located on water, and trucks cannot handle the 
volume smce many of our moves are transported by rail between 2.000 and 
3 000 miles Also, some of our products cannot effectively move over the 
highways due to hazardous material classifi:;ation and routing restrictions. 

The proposed merger of the UPC/SPC is very significant to OxyChem. The 
combined annual traffic handled by the UPC/SPC represents abc jt 20% f 
OxyChem s rail freight. 

EN-:,-,~D 
C'''-.:o ot ibe Secretary ji 

5tP t ^ 1995 Ij 

i! LiJ^.&i-. 
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Since this merger impacts a huge amount of Oxy'them's shipments (20,000+). 
the approval of a shortened response period would severely comprise our ability 
to diligently and effectively analyze the impact of this merger and furnish proper 
input the ICC We believe adequate time should be provided, particularly in 
light of the recent BNSF merger and the Kansas City Southern Railway's petition 
to reopen the proceedings The potential anticompetitive issues raised by this 
second major western railroad consolidation has tne potential for a much greater 
impact because of the earlier merger, particularly to the chemicals and plastics 
industry which will have over 65% of its capacity sole sen/ed by this proposed 
new merged ratiroad. 

OxyChem requests the ICC not allow any expedited process m this merger 
application and allow the shipper and railroad industry the normal time permitted 
for a merger application of this magnitude. 

Respectfully submitted, 

Robert L Evans 
Corporate Manager Rail Transportation 
OCCIDENTAL CHEMICAL CORPORATION 
P O Box 809050 
Dallas. TX 75380 

rleaed'h/trn/cmn/petition 
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September 14, 1995 
M.illini.tWt..t~'irniR3r l.v' 

^ llCVtlTtlfld, .\liss.>un t > ; i i l " I ' 

Tc-'tphi mc ! 1 -* . 1 ' ( ) - I I It» Office ofthe Secretary 
Case Control Branctt 
Finance Docket No. 32760 
Interstate Commerce Ccmmission 
1201 Constitution Avenue, NW 
Wasliington, DC 20423 

Subject: Finance Docket No. 32760 - Umon Pacific Corporation. Union Pacific 
Railroad Company and Missouri Pacific Railro id Company - Control 
and Merger - Southem Pacific Railroad CorporaUon. Southem Pacific 
Transportabon Company, SL Louis Southwestem Railway Company. 
SPCSL Corp. and the Denver and Rio Grande Westem Railroad 
Company 

Maiiinckrodt Chemical Inc. objects to the Interstate Commerce Commission's 
proposal to expedite the procedural schedule for the Union Pacific Corporation's 
control and merger applicaUon regarding the Southem Pacific Rail Corporation. 

The proposed transaction would have a major impact on rail shippers, 
r^articularly for chemical and plastic comp.mies located in Texas and Louisiana. 
We need the time allotted under standard procedure to determine the impact of 
the proposed merger. 

Yours very truly. 

/ ' •-• •^^i ^ 
RojerF. Hennann 
Director of Transportation 
<S Distribution 

cc: An/id E. Roach, I,, Esq. 
Covi,-<qton & Burling 
120 * l-vnnsylvania Ave., NW 
POouA 7S'^6 
Washington. DC 20044 

Paul A. Cunningham, Esq. 
Hark ns Cunningham 
1300 Nineteenth Street, NW 
Washington, DC 20036 

-̂ .̂  1 3 1995 

fi:iupsp 
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0*vChem 
I terTi Nc .. 

Page Count, 

A PuMic Commitment 

September 15, 1995 

Office of the Secretary 
Care Control Branch 
Finance Docket No 32760 
Interstate Commerce Commission 
1201 Constitution Avenue, N W, 
Washington, DC 20423 

Dear Madam/Sir: 

Please find enclosed the original and 20 copies of my comments regarding 
Finance Docket No 32760, 

Sincerely yours, 

Robert L. Evans 

RLE/aed/enclosures 

EN"fERED 
Office OI ll le Secretary 

SEP 1 8 1995 

EPart of 

a x Y 
Occidental Chemical Corporation 
Corporate Ottice 
Occidental Tower, 50 'J5 L B J F-eew-iy 
PO Box 809050. Dallas. TX 75380-9050 
214/404-3800 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No 32760 

Union Pacific Corporatic i. Union Pacific Railroad Company and 
Missouri Pacific Railroad Company - Control and Merger - Southern 
Pacific Raii Corporation, Southern Pacific Transportation Company, 
St. Louis Southwestern Railway Company, SPCSL Corp. and the 

Denver and Rio Grande Western Railroad Company 

COMMENTS 

I am Robert L, Evans, Corporate Manager - Rail Transportation, for Occidental 
Chemical Corporation (OxyChem) OxyCherr, ;r. the sixth larg3st chemical 
corporation in the USA. OxyChem operates a fleet of 10,500 railcars and has 35 
manufactunng plant sites with locations on each of the major Class I railroads. 
OxyChem's annual sales approximate $5 billion and we ship over 100,000 bulk 
rail carloads annually, plus 2,000 intermodal shipments. 

Thank you for the o^^portunity to comment on the proposed procedural schecule 
submitted by Union Pacific Corporation and Southerr, Pacific Rail Corporation. 

OxyChem is analyzing the effects of this proposed merger as our business must 
continue to have rail-to-rail competition. Each time Class I carriers merge, 
competition is reduced for the shippers. The transportation characteristic^ of our 
products in the markets served do not allow adequate competition for rail 
movements from other modes (trucks, vessels or barges). Cur manufacturing 
plants and customers are net all located on vvater, and trucks cannot fiandle the 
volume since many of our moves are transporte'^ by rail between 2,000 and 
3,000 miles Also, some of our products cannot effectively move over the 
highways due tc hazardous material classification and routing restrictions. 

The proposed merger of the UPC/SPC is very significant to OxyChem The 
combined annual traffic handled by the UPC/SPC represents aboL' 
OxyChem's rail freight. 

EiM"FiED 
Office of the Secretary 

SEP 1 8 1995 

EPsrt of 
Public 
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Since this merger impacts a huge amount of OxyCnt m's shipments (20,000+), 
the approval of a shortened response perioc wculd severely compri?e our ability 
to diligently and effectively analyze the impact of this merger and furnish proper 
input to the ICC. We believe adequate time should be nrovided, particularly in 
lignt of the recent BNSF merger and the Kansas City SoLthern Railway's petition 
to reopen the proceedings. The potential anticompetitive issues raised by this 
second major western railroad consolidation has the potential for a much greater 
impact because of the earlier merger, particularly to the chemicals and plastics 
industry which wilt have over 65% of its capacity sole served by this proposed 
new merged railroad. 

OxyChem requests the ICC not allow any expedited process in t'v9 merger 
application and a'low the shipper and railroad industry the normal time permitted 
for a merger application ofthis magnitude. 

Respectfully submitted, 

Robert L. Evans 

Corporate Manager Rail Transportation 
OCCIDEN"rAL CHEMICAL CORPORATION 
P. O Box 809050 
Dallas, TX 75380 
rle/aed/h/tm/cmn/petition 
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|.\L.l.I\ICKRODT 
CHEMICAL 

Stptember 14. 1995 

Page Count__ 

C ht^ttTficId, .M j j i i u n h ^ i ) l " - l ' 

Telepkone 314) 530-:00O 
Office ofthe Secretary 
Case Control Branch 
Finance Docket N.t. 32760 
Interstate Commerre Commission 
1201 Constitution Avenue, NW 
Washington, DC 20423 

Subject Finance Docket No. 32760 • Union Pacific Corporate) Un:on Pacific 
Railmad Company and Missoun Pacific Railroad Company Control 
and Merger - Southem Pacific Railn ad Corporation, Southem Pacific 
Transportation Company, St. Louis . outhwestem Railway Company, 
SPCSL Corp. and the Denver and Rio Giande Westem Railroad 
Company 

Maiiinckrodt Chemical Inc. ot,jects to the interstate Commerce Commission's 
proposal to expedite the procedural schedule for the Union Pacific Corporation's 
control and merger application regarding the 'iouth^m Pacific Rail Corporation. 

Ttte proposed transaction would have a major unpact on rail shippers, 
particuLtrty for chemical and plastic companies located in Texas and Louisiana. 
We need the vme allotted under standard procedure to determine the .mpact of 
the proposed merger. 

•fours very truly. 

RogerF. Hermann 
Director of Transportation 
& Distribution 

cc: Arvid E. Rr>.-^ch, 11, Esq. 
Co\ injton & Burling 
12,'>1 Pennsylvania Ave., NW 
PO Jox 7566 
Was. ling ton. DC 20044 

Paul A. Cunningham. Esq. 
Harkins Cunningham 
1300 Nineteenth Street, NW 
Washington. UC 20036 

C*-;cc ct the Secretary 

SEP \ R W5 

q:\upap 
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W I L U \ M ' - . S L O V H K 

C. M I C H A B i . LOFTUS 

D O N A I U 1 . AV»HY 

J O H N H . LE S E L H 

K E L V l . S .J. D O V D 

B 0 3 ) : R V D . ROSENbERO 

• H H I S T O P H E B A. M ; L L S * 

•RA.VK J . P E R O O L ' T Z . 
. iNDHEW B. »•-JLT! P 111 

T A T R - J I A E. D I E T W C H 

• ADMITTSO IN l L U ^ O I • ONLY 

VIA HAND DELlVEPY 

Sl.O\ ER & L o f T U S 
• rTOHN~.STS AT L A * 

l a e * S E V E N T E E N T H STREET. N . W. 

w A S H i . ' J O T O N . D . c . c o o a e 

September 18, 1S95 
a c e :v.»: - 7 i 7 o 

The Hon. Vernon -i. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
12t.h & C o n s t i t u t i o n Avenue, N.W. 
Wa.'Jhington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, Union Pacific Railroad Company 
and Missouri Pacific Railroad Company --
Control and Merger -- Southern Pacific Rail 
Corporc.t. on, Southern Pacific Transportation 
Compan/, .it. Louis Southwestern Railway 
Compdr.y, S^SCL Corp. and The Denver and Rio 
Grande Wesuern Railroad Companv . 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the captioned proceeding please 
f i n d an o r i g i n a l and twenty (20) copies of the Comments of the 
Western Coal T r a f f i c League on Applicants' Proposed Procedural 
Schedule (WCTL-1) . In accordance with C-^mmission order, we have 
also enclosed a Word Perfect S.i diskette containing che afore
mentioned f i l i n g . 

bincerely,. 

C. Michae l Loftus, 
All A t t o r n e y f o r the Western 

Coal T r a f f i c Lei^gue 

CML:raw 
t . i c l o s u r es 

CC: A r v i d E. Roach I I , Fsq. 
Paul A. Cunningham, Esq 

• i" (111* .Jt ;rGti.ry 

-) I Panel 
Public Record 



FEFORE TME 
INTERSTATE COMMERCE COMMISSION 

WCTL-1 

UNION PACIFIC CORPORATION, UNION 
PACIFIC R.MLROAD COMPANY, .'VND 
MISSOURI P.\CIFIC RAILROAD COMPANY 
— CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

COMMENTS OF THE 
WESTERN COAL TRAFFIC LEAGUE ON 

APPLICANTS' PROPOSED PROCEDURAL SCHEDULE 

SEP 
1 1 Pan oi 

\3A PublicR«corO_ 

OF CCUNFEi. : 

Slover & Lo f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated; September 18, 199 5 

By: W i l l i a m L. Slover 
C. Michael L o f t u s 
John H. Leseur 
P a t r i c i a E. D i e t r i c h 
Slo\ -̂ r & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C 20036 
(202) 347-7170 

Attorneys f o r the Western 
Coal T r a f f i c League 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
— CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

CCIlMENTS OF THE 
WESTERN COAL TRAFFIC LEAGUE ON 

APPLICANTS' PROPOSED PROCEDURAL SCHEDULE 

The Western Coal T r a f f i c League ('WCTL') s t r o n g l y 

opposes the expedit -id procedural schedule proposed by the 

A p p l i c a n t s f o r the c c n s i a t ; r a t i o n of thel.r forthcoming merger 

p r o p o s a l . A p p l i c a n t s ' proposed schedule was n o t i c e d f o r coinments 

by the Commissio'-. i n Decis:'o-i No. 1 f o r t h i s proceeding on 

September 1, 19S5. A p p l i c a n t s ' proposed schedule i s more 

unworkable than the schedule t h a t was f o l l o w e d i n the recent 

BN/Santa Fe merger proceeding.* In t h a t regard, the 

Commission's experience w i t h the cursory, .rushed pace of the 

BN/Santa Fe merger procc ding should lead i t t o conclude t h a t 

See Finance Docket No. 32549, B u r l i n g t o n Northern Inc, 
and B u r l i n g t o n Northern R a i l r o a d Company -- C o n t r o l and Merger -
Santa Fe P a c i f i c C o r p o r a t i o n and The Atchi s o n , Topeka and Santa 
Fe Railway Companv, Decision served August 23, 1995 I"SN/Santa 
Fe" 1 . 



more time i s needed t o permit development of the e\-idence by the 

p a r t i e s , t o analyze the issues and evidence and t o issue a w e l l -

considered d e c i s i o n . 

A c c o r d i n g l y , i n l i e u of Appli.cants' proposed schedule, 

and i f the Commission inte n d s t o e s t a b l i s h a schedule p r i o r t o 

the f i l i n g of A p p l i c a n t s ' primary a p p l i c a t i o n , WCTL h e r e i n 

requests t h a t the Commission adopt WCTL's proposed pr o c e d u r a l 

schedule set f o r t h i n Attachment 1 t o these Comments. I f the 

Commission should decide t o adopt a schedule of the l e n g t h 

proposed by A p p l i c a n t s , WCTL urges the Commission not t o reduce 

the time p e r i o d allowed f o r the f i l i n g s scheduled under the 

A p p l i c a n t s ' proposal f o r F+60 and F-̂ 90. 

In support of these Comjnents, WCTL s t a t e s as f o l l o w s : 

IDENTITY AND INTEREST 

WCTL i s a v o l u n t a r y a s s o c i a t i o n formed i n 19'''o. I t s 

r e g u l a r membership i s composed of shippers and r e c e i v e r s of coal 

mined west of the M i s s i s s i p p i River. Each WCTL member i s a 

^ WCTL members i n c l u d e : Arizona E l e c t r i c Power Coopera
t i v e , I n c . ; Cajun L l e c t r i c Pow--r Cooperative, I n c . ; C e n t r a i 
Louisiana E l e c t r i c Company, Inc.; ("eatral Power & L i g h t Company; 
C i t y of Colorado Springs, Colorado; C i t y P u b l i c Service Board of 
San Antonio; Fayette Power P r o j e c t , A u s t i n , Texas; Houston 
I n d u s t r i e s , I n c . ; Kansas C i t y Power & L i g h t Company; Midwest 
Power; Minnesota Power; Nebraska Public Power D i s t r i c t ; Omaha 
Pub l i c Power D i s t r i c t ; P u b l i c Service of Oklaho.ma; Southwestern 
E l e c t r i c Power Company; TUCO, Inc.; U n i t r a i n , I n c . ; West Texas 
U t i l i t i e s Co.; Western Resources, I n c . ; and Wisconsin P u b l i c 
Service C o r p o r a t i o n . 

- 2 



major consumer of western c o a l , and each moves s u b s t a n t i a l l y a l l 

of i t s c o a l by r a i l . WCTL i s the o.ily a s s o c i a t i o n composed 

e x c l u s i v e l y of these who ship, r e c e i v e , and pay the a p p l i c a b l e 

charges on high-volume rrovements of western c o a l . P r e s e n t l y , 

WCTL members s h i p i n excess cf 93 m i l l i o n tons of coal per year. 

WCTL members i n c l u d e u t i l i t i e s t h a t s h i p t h e i r coals by 

both A p p l i c a n t s and A p p l i c a n t s ' cur-'-ent c o m p e t i t o r s . WCTL i s 

concerned about the consequences of the proposed a p p l i c a t i o n and 

i t s p o t e n t i a l e f f e c t cn the compet\tive balance i n the coal 

t r a n s p o r t a t i o n market. 

I I 

APPLICANTS' PROPOSED SCHEDULE 
IS CONTRARY TO ESTABLISHED 

COMMISSION REGULATIONS AND PRECEDENT 

Commission regulations.^ governing the processing of 

r a i l r o a d merger proceedings are set f o r t h a t 49 C.F.R. § 1180. 

A p p l i c a n t s wish t o d i v e r g e from these r e g u l a t i o n s and r e l y 

i n s t e a d upon the Commission's proposed rulemaking i n Ex Parte No. 

282 (Sub-No. 19;,-^ which f u e l e d the six-month schedule i n 

BN/Santa Fe, as support f o r t h e i r 195-day schedule. However, the 

proposed schedule i n Ex Parte No. 282 (Sub-No. 19) has not been 

adopted as a f i n a l r u l e by the Commission, and t h e r e i s no good 

reason nov. t o s t r a y from the e x i s t i n g r e g u l a t i o n s , e s p e c i a l l y 

^ New Procedures i n R a i l A c q u i s i t i o n s , Mergers & 
C o n s o l i d a t i o n , Fx Parte No. 282 (Sub-No. 19), served January 26, 
1995 . 

- 3 -



since the BN/Santa Fe proceeding h i g h l i g h t s the i n e f f e c t i v e n e s s 

of a rushed c o n s i d e r a t i o n of r a i l r o a d mergers. 

P r i o r t o the BN/Santa Fe merger, r a i l r o a d c o n s o l i 

d a t i o n s have been subjected to in t e n s e s c r u t i n y . For example, 

the r e c e n t l y concluded CNW/UP C o n t r c l Case,"* i n i t i a l l y 

e n v i s i o n e d a schedule which c a l l e d f o r e v i d e n t i a r y proceedings 

and argument t o be completed i n approximately one (1) year. 

I n s t e a d , however, the Co'iimission d i d not issue a d e c i s i o n i n the 

CNW/UP proceeding u n t i l more than two (2) years a f t e r the i n i t i a l 

f i l i n g . ~ The pr o c e d u r a l schedule i n the Santa Fe/Southern 

P a c i f i c C o n t r o l Case^ extended over a 28-month p e r i o d . ' 

Moreover, none of these recent merger and c o n t r o l cases i n v o l v e d 

t r a n s a c t i o n s anywhere near the s i z e and scope of e i t h e r the 

BN/Santa Fe merger or the i n s t a n t UP/SP proceeding which seeks t o 

Finance Dock.->t No. 32133 , Union P a c i f i c Corp.. Union 
P a c i f i c R.R. and M i s s o u r i P a c i f i c R.R. -- Co n t r o l -- Chicago and 
North Western Holdings Corp. and Chicago and North Western 
Transp. Co., D e c i s i o n served March 7, 1995. 

^ The CN̂ v and UP f i l e d t h e i r primary a p p l i c a t i o n on 
January 29, 1993, and the Commission's d e c i s i o n was not served 
u n t i l March 7, 1995, and the t r a n s a c t i o n i t s e l f was not 
consummated u n t i l A p r i l 25, 1995. 

^ Finance Docket No. 30400, Santa Fe Southern P a c i f i c 
C o r p o r a t i o n -- C o n t r o l -- Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, 2 I.C.C. 2d 709 (1986), 3 I.C.C. 2d 926 (1987). 

Finance Docket No. 30800, Union F a c i f i c Corp., e t a l . -
- C o n t r o l -- Misscuri-Kansas-Texas R.R., Decision served October 
22, 1986 ( u n p r i n t e d ) . 



c r e a t e t h a l a r g e s t r a i l c a r r i e r i n the .tation.® Approximately 

one year ago, under s i m i l a r circumstances i n the BN/Santa Fe 

proceeding, WCTL noted t h a t the BN/Santa Fe merger dwarfed i t s 

predecessor mergers i n size and complexity. The proposed UP/SP 

merger i s even l a r g e r . WCTL submits t h a t the sheer s i z e of the 

t r a n s a c t i o n demands heightened s c r u t i n y , and a t the v e r y l e a s t , 

r e q u i r e s t h a t the t r a n s a c t i o n proceea cn ? schedule which 

a p p r e c i a t e s the s i g n i f i c a n c e of the t r a n s a c t i o n . 

I l l 

THE ANTI-C0MPET:TIVE EFFECT 
OF CUMULATIVE RAI LP, OAD MERGERS 

CANNOT BE CAREFULLY REVIEWED UNDER 
APPLICANTS' PROPOSED EXPEDITED SCHEDULE 

A p p l i c a n t s have requested t h a t the Commission adopt an 

expe d i t e d , 195-day procedural schedule f o r t h e i r proposed merger, 

s i m i l a r t o t h a t of the BN/Santa Fe merger proceeding. See 

BN/Santa Fe, supra, Decision served March 7, 1995, a t Appendix A. 

In support of the proposed schedule. A p p l i c a n t s ' c l a i m t h a t "the 

s t r i k i n g l v s u c c e s s f u l experience w i t h t h i s schedule i n BN/Santa 

Fe demonstrated t h a t the schedule provides a l l p a r t i e s w i t h a 

f a i r o p p o r t u n i t y t o be heard w h i l e accommodating the primary 

a p p l i c a n t s ' i n t e r e s t i n o b t a i n i n g an e x p e d i t i o u s d e c i s i o n on an 

^ Together, A p p l i c a n t s ' combined system w i l l operate 
35,000 m i l e s of r a i l t r a c k , operate i n 25 s t a t e s , and have annual 
revenue of approximately $9.5 b i l l i o n . Union P a c i f i c t o Acquire 
Southern P a c i f i c m a Cash-Stock Pact T o t a l i n g $3.9 B i l l i o n , Wall 
St. J., August 4, 1995, at A3. 
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i m p o r t a n t r a i l r e s t r u c t u r i n g i n i t i a t i v e . " A p p l i c a n t s ' P e t i t i o n 

'--o E s t a b l i s h Procedural Schedule, a t 3-4 (dated August 4, 1995). 

WCTL d i f f e r s s t r o n g l y w i t h A p p l i c a n t s ' view t h a t BN/Santa Fe 

merger schedule was " s t r i k i n g l y s u c c e s s f u l . " 

I n f a c t , WCTL be l i e v e s t h a t the BN/Santa Fe schedule 

was a s t r i k i n g d i s a s t e r . The BN/Santc. Fe schedule f a i l e d t o 

pro v i d e adequate time f o r a meaningful review and c o n s i d e r a t i o n 

of a f f e c t e d p a r t i e s ' i n t e r e s t s . The Commission's rush t o 

judgment i n BN/Santa Fe c l e a r l y accommodated BN/Santa Fe's 

i n t e r e s t i n a v o i d i n g close s c r u t i n y by the Commission of the 

a n t i - c o m p e t i t i v e e f f e c t s r s s u l t i n g from t h e i r merger. Opponents 

of the BN/Santa Fe merger had t h e i r arguments summarily 

dis c o u n t e d f o r the sake of t h a t expediency. 

Even i f the schedule i n the BN/Santa Fe proceeding i s 

viewed as having been adequate, t h e r e are good reasons t o a l l o w a 

longer schedule f o r t h i s proceeding. The BN/Santa Fe's n o t i c e of 

i n t e n t t o merge was f i l e d e i g h t months p r i o r , and t h e i r a p p l i c a -

t on f o r c o n t r o i and merger was f i l e d f i v e months p r i o r t o , the 

e s t a b l i s h m e i t of a t r u n c a t e d procedural schedule.^ During the 

e i g h t months p r i o r t o the adoption of the six-month schedule, the 

in v o l v e d p a r t i e s had time t o i d e n t i f y the a n t i - c o m p e t i t i v e 

e f f e c t s of the merger, time t o examine t h e i r o p t i o n s , time t o 

^ I n BN/Santa Fe, the n o t i c e of i n t e n t t o f i l e was f i l e d 
on J u l y 8, 1994 ; the applicat.Lor' was f i l e d on October 13 , 1994 ; 
and the six-month p r o c e d u r a l schedule was not adopted u n t i l March 
7, 1995. 
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f o r m u l a t e t h e i r o p p o s i t i o n , and time t o exp l o r e s e t t l e m e n t w i t h 

the a p p l i c a n t s . 

In t h i s proceeding, the Commission i s being asked t o 

approve the merger of the nation's second l a r g e s t r a i l r o a d (Union 

P a c i f i c ) w i t h the s i x t h l a r g e s t r a i l r o a d (Southern P a c i f i c ) . The 

proposed UP/SP merger w i l l crea-.e a r a i l r o a a even l a r g e r than 

t h a t created by the BN/Santa Fe merger. Th.?re i s a b i i o l u t e l y no 

co n v i n c i n g r a t i o n a l e why two such large mergers should be pushed 

through the Commission a t break-neck speed. The o v e r a l l scale of 

the UP/SP mergei, i n c o n j u n c t i o n w i t h the BN/Santa Fe merger, i s 

a l l the more reason f o r the Commission t o folJow i t s w e l l -

developed p o l i c y of re-'ewing t h i s merger according t o 

e s t a b l i s h e d r e g u l a t i o n s , as discussed above. 

Furthermore, WCTL strenuously argued t o the Commission 

i n BN/Santa Fe t h a t the r e d u c t i o n i n the number of r a i l r o a d s i n 

the west from f o u r t o t h r e e would s e r i o u s l y j e o p a r d i z e i t s member 

u t i l i t i e s ' a b i l i t y t o r e c e i v e c o m p e t i t i v e r a i l s e r v i c e . Now, i f 

the UP/SP merger i s approved, the number of r a i l r o a d s s e r v i n g the 

western United States w i l l be reduced t o two. The prospect of 

twc powerful r a i l r o a d s e f f e c t i v e l y c o n t r o l l i n g a l l t he western 

r a i l r o a d t r a f f i c demands c a r e f u l and thorough e v a l u a t i o n . The 

cumulative a n t i - c o m p e t i t i v e e f f e c t of these two, back-to-back, 

enormous mergers must not be t r e a t e d l i g h t i y . 

Another reason the Commission shoulu not r e l y on the 

schedule f o r the BN/Santa Fe proceeding as being a p p r o p r i a t e here 

i s t h a t the Commission's resources w i l l not be, d u r i n g the 
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conduct of t h i s proceeding, a t the same l e v e l as they were d u r i n g 

t h e BN/Santa Fe merger. Although the d e t a i l s of the elements of 

the Commission's j u r i s d i c t i o n and a u t h o r i t y t h a t w i l l be 

preserved and the d e t a i l s of the t r a n s i t i o n from the Commission 

t o i t s successor are s t i l l unknown, i t seems c l e a r t h a t d u r i n g 

che pendency of t h i s proceeding major changes of t h i s nature w i l l 

occur. I t cannot s e r i o u s l y be questioned t h a t such changes w i l l 

impact the e f f i c i e n c y of the Commissioi and i t s successor. The 

Commission should take these f a c t s i n t c account i n e s t a b l i s h i n g a 

f a i r and reasonable schedule. 

IV 

WCTL'S PROPOSED ALTERNATIVE 
SCHEDULE IS REASONABLE 

WCTL submits t h a t the s p e c i f i c parameters of the 

p r o c e d u r a l schedule, i n c l u d i n g a discovery t i m e t a b l e , should be 

f='stablished a f t e r the Applicantc have r i l e d t h e i r c o n t r c l and 

merger a p p l i c a t i o n . This approach would permit both the p a r t i e s 

and the Commission t o review the a p p i i c a t i o n a i d set a schedule 

t h a t i s t a i l o r e d t o address specif ica.i j y the issues r a i s e d i n the 

a p p l i c a t i o n . This approach i s c o n s i s t e n t w i t h t l i e Commission's 

p r o c e d u r a l r u l e s . See 49 C.F.R. § 1180.4(e) ( p r o v i d i n g t h a t the 

Ccmmission e s t a b l i s h procedures f o r e v i d e n t i a r y proceedings i n a 

merger case a f t e r r e c e i p t of w r i t t e n comments on the merger 

a p p l i c a t i o n ) . 



If the Commission decides to issue a schedule now, 

however, WCTL requests that it adopt the schedule set forth here 

in Attachment 1 . WCTL's ccnedule contemplates a 365-day 

schedule. This schedule is considerably shorter than the one 

that the Commission initially intended to follow in the BN/Santa 

Fe proceeding. See BN/Santa Fe, Decision served October 5, 

1994 .'° 

With respect t o the Commission's request f o r comments 

on s h o r t e n i n g the time f o r the f i l i n g of i n c o n s i s t e n t and 

respon.sive a p p l i c a t i o n s , comments, p r o t e s t s , requests f o r 

c o n d i t i o n s , and o t h e r o p p o s i t i o n evidence and arguments t o 30 

days a f t e r the Commisi: i o n ' s acceptance of the primary 

a p p l i c a t i o n , WCTL submits t h a t such a t i m f frame would be very 

unreasonable. A l l o w i n g o n l y 90 cays from the date of acceptance 

of the pri m a r y a p p l i c a t i o n f o r o p p o s i t i o n f i l i - ; g s waf. w h o l l y 

i n s u f f i c i e n t i n BN/Santa Fe. The time p e r i o d proposed by 

A p p l i c a n t s f o r these f i l i n g s i s not too long, i t ̂ s too b r i e f . 

WCTL's proposed schedule i s both reasonable and 

r e a l i s t i c , and i s one which should g i v e a l l p a r t i e s . s u f f i c i e n t 

time t o speak w i t h A p p l i c a n t s about s e t t l e m e n t o p t i o n s , and 

a l t e r n a t i v e l y , t c prepare and present t o the Commission t h e i r 

°̂ At t h a t t i m e , BN/Santa Fe had proposed a 430 day 
schedule, but the Commission f e l t t h a t 430 days was not enough 
time. The Commission s t a t e d : " [ A ] p p l i c a n t s ' proposed procedural 
schedule wculd not p.ovide s u f f i c i e n t time t o handle a proceeding 
of t h i s magnitude but t h a t the sub.-^tantially longer schedule 
proposed by p r o t e s t a n t s would unnecessarily delay r e s o l u t i o n of 
the matter." I d . a t 3. 
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p o s i t i o n s i n t h i s most consequential proceeding. The schedule 

als o f u l l y complies w i t h the s t a t u t o r y deadline f o r completion of 

the e v i d e n t i a r y phase of t h i s proceeding, w h i l e g i v i n g the 

Adm. i n i s t r a t i v e Law Judge or the Commission s u f f i c i e n t f l e x i b i l i t y 

t o g r a n t e x t e n s i o n s , i f necessary. 

CONCLUSION 

For the a l l the reasons set f o r t h above, WCTL 

r e s p e c t f u l l y requests t h a t the Commission adopt the proposed 

schedule set f o r t h i n Attachment 1 hereto. 

R e s p e c t f u l l y submitted. 

OF COUNSEL: 

Slover & L o f t u s 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: September 18, 199 5 

By: W i l l i a m L. Slover / [ ) 
C. Michael L o f t u s / 
John H. LeSeur ' 
P a t r i c i a E. D i e t r i c h 
Slover & L o f t u s 
1224 Seve-iteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys f o r the Western Coal 
T r a f f i c League 

See 4''" U.S.C. § 11345(b)(3) ( t . v i d e n t i a r y proceedings 
f o r major t'-Hnsu .cions to he completed approximately 720 days 
a f t e r a cc of the primary a p p l i c a t i o n ) . 
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Attachment 1 

UP/SP PROPOSED PROCEDURAI, SCHEDULE 

F+30 

F-+-60 

F-150 

F*165 

F-̂ 225 

Primary a p p l i c a t i o n and r e l a t e d a p p l i c a t i o n s f i l e d . 
( N o t i c e of i n t e n t t o abandon w i l l be f i l e d w i t h i n 30 
days p r i o r t o the f i l i n g of a p p l i c a t i o n s f o r 
abandonment; n o t i c e s of i n t e n t w i l l not be f i l e d as t o 
p e t i t i o n s f o r exemption.) 

Commission n o t i c e of acceptance ĉ . primary a p p l i c a t i o n 
and r e l a t e d a p p l i c a t i o n s published. 

D e s c r i p t i o n of a n t i c i p a t e d i n c o n s i s t e n t and responsive 
a p p l i c a t i o n s due; p e t i t i o n s f o r waiver or c l a r i f i c a t i o n 
due w i t h regard t o such a p p l i c a t i o n s due. 

Inconsi..tent and responsive a p p l i c a t i o n s due. A l l 
comments, requests f o r c o n d i t i o n s , and any o t h e r 
o p p o s i t i o n evidence and arguments due. DOJ and DOT 
comments due. 

Commission n o t i c e of acceptance ( i f r e q u i r e d ) of 
responsive a p p l i c a t i o n s published i n the Federal 
R e g i s t e r . 

Response t o i n c o n s i s t e n t and responsive a p p l i c a t i o n s 
due. Response t o comments, p r o t e s t s , requested 
c o n d i t i o n s , and other o p p o s i t i o n due. Re b u t t a l i n 
support of primary a p p l i c a t i o n and r e l a t e d a p p l i c a t i o n s 
due. 

R e b u t t a l i n support of i n c o n s i s t e n t and .-esponsive 
a p p l i c a t i o n s due. 

B r i e f s due, a l l p a r t i e s (not t o exceed 50 pages). 

Oral argument. 

V o t i n g conference. 

F i n a l d e c i s i o n . 

U'^der t.he prop o s a l , immediately upon each e v i d e n t i a r y 
f i l i n g , the f i l i n g p a r t y w i l l place a l l documents r e l e v a n t t o the 
f i l i n g ( o t h e r than documents t h a t are p r i v i l e g e d or otherwise 
p r o t e c t e d from d i s c o v e r y ) i n a d e p o s i t o r y open t o a l l p a r t i e s . 
Access t o documents s u b j e c t t o p r o t e c t i v e order w i l l be 
a p p r o p r i a t e l y r e s t r i c t e d . Depositions of witnesses and p a r t y 
employees and document p r o d u c t i o n requests a u t h o r i z e d under Rule 
1114.21(b)(2), on n o t i c e and w i t h o u t i n d i v i d u a l showing of good 
cause i n each i n s t a n c e , w i t h arrangements made by agreement. 

F^275 

F-305 

F*320 

F-3 30 

F-365 



t r a n s c r i p t s w i l l be received i n l i e u o" 
the noaring, unless cross-examination as 

Relevant excerpts oi 
cross-examination at 
needea to resolve material issues of disputed t a c t . Discovery on 
respon&ive ap p l i c a t i o n s w i l l begin immediately upon t h e i r f i l i n g . 
The Chiff Administrative Law Judge w i l l have the a u t h o r i t y : (1) 
to revis= the schedule as may appear necessary; and ;2) i n i t i a l l y 
-o resolve any discovery disputes. 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t on t h i s 18th day of September, 

1995, copies of the f o r e g o i n g Comments of the Western Coal 

T r a f f i c League on A p p l i c a n t s ' Proposed Procedural Schedule was 

served v i a f i r s t - c l a s s United States m a i l , postage p r e p a i d on a i l 

persons on the s e r v i c e l i s t f o r Finance Docket No. 32760. 

P a t r i c i a E. D i e t r i c h 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C 

UNION PACIFIC CORP., UNION PACIFIC ) 
RAILROAD CO. AND MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL AND MERGER -- ) 
SOUTHERN PACIFIC RAIL CCRP.,SOUTHERN ) 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) 
SOUTIWESTERN RAILWAY CO., SPCSL CORP.) 
.'̂ND THE DENVER AND RIO GRANDE WESTERN) 

RAILROAD CO. ) 

If 

DOJ-1 

FINANCE DOCKPT 
NO. 32760 

COMMENTS BY THE DEFARTMEN OF JUSTICE 
QN PROPOSED PRCCEDURAL .qCM 

to; 
Com.municacion3 with respect to this document sr.oula be addressed 

Roger W. Fones, Chief 
Donna N. Kooperstein, Assistant Chief 

Robert L. McGeorge 
Joan S. Huggler 
Michael D. B i l l i e l 
Attorneys 

Trai.sportation, Energy & 
Agr i c u l t u r e Section 

A n t i t r u s t Division 
U.S. Department of Justice 
555 4th Street,N.W. 
Washington, D. C. 20001 

202-307-6456 

September 18, 1995 



U. S. Department of Justice 

Antitrust Division 

SIP ^ 6 ( 

555 4th Street. ,V.IV 

Waihmgton. DC 20001 

September 18, 1995 

Honorable Vernon A. WilliamiS, Secretary 
I n t e r s t a t e Commerce Commission 
12th Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D. C. 20423 

Re: Finance Docket No. 32760 -- Union P a c i f i c 
Corp., et a l . -- Control and Merger --
Southern Pacific Rail Corp.. et a l . 

Dear Mr. Williams: 

Enclosed for f i l i n g i n the captioned docket are the o r i g i n a l 
and twenty copies of Comments by the Department of Justice On 
Proposed Procedural Schedule. Please have the extra copy of th:is 
f i l i n g date-stamped aiid return i t to the messenger for our f i l e s . 

In accordance w i t h the Commission's request contained i n 
Decision No. 1 issued i n t h i s proceeding, we also enclose a copy 
of t h i s document on a 3.5 inch floppy diskette formattted f o r 
Word Perfect 5.1. 

CC: Hon. Jerome Nelson 
Arvid E. Roach I I , Esq. 
Paul A. Cunningham, Esq. 
A l l Parties of Record 

Sincerely yours. 

^,.^00^ /! j4ci^ a-^ iliL.\ 
, Jjoa-n. S. Huggler 

Attorney 
Transportation, Energy and 

Agricultu r e Section 



DOJ-1 
BEFORE THE 

INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. 

) UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO. AND MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL ATJD MERGER -- ) 
SOUTHERN PACIFIC RAIL CORP.,SOUTHERN ) FINANCE DOCKZT 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760 
SOUTHWESTE.IN RAILWAY CO. , SPCSL CORP. ) 
AND THE DEN\̂ R AND RIO GRANDE WESTERN) 

RAILROAD CO. ) 

CuMMENTS BY THE DEPARTMENT OF JUSTICE 
ON PROPOSED PROCEDURAL SCHEDULE 

The Department of Justice ('Department") hereby submits 

Comments i n response to the September 1, 1995 Decision of the 

Commission (Decision No. 1) on the procedural schedule to be 

adopted i n t h i s proceeding. 

On August 4, 1995, the Applicants' n o t i f i e d the Commission 

of t h e i r i n t e n t to f i l e an application seeking a u t h o r i t y under 49 

U.S.C. §§ 11343-45 to accomplish the merger of the Union Pacific 

and the Southern P a c i f i c . On t i e same date, Applicants f i l e d a 

* Union Pac i f i c Corporation (UPC), Union Pac i f i c Railroad 
Company (UPRR), Missouri P a c i f i c Railroad Company (MPRR), 
Southern P a c i f i c Rail Corporation (S'̂ R) , Southern P a c i f i c 
Transportation Company (SPT), St.Lou^s Southwestern Railway 
Company (SSW), SPCSL Corp. (SPCSL), and The Denver and Rio Grande 
Western Railroad Company (DRGW) are c o l l e c t i v e l y r e f e r r e d to as 
"the Applicants." UPC, UPRR, and MPRR are referr.id to 
c o l l e c t i v e l y as "Jnion P a c i f i c " ; UPRR and MPRR are ref e r r e d to 
c o l l e c t i v e l y as "UP." SPR, SPT, SSW, SPCSL, and DRGW are referred 
to c o l l e c t i v e l y as "Southern Pacific"; SPT, SSW, SPSCL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 



p e t i t i o n (UP/SP-4) to es t a b l i s h a proposed procedural schedule i n 

t h i s proceeding. 

The Commission has requested comments from the public on the 

Applicants' proposed schedule and the Commission's own v a r i a t i o n 

of that schedule. 

POSITION CF TKE DEPARTMENT QF .TUSTTPF. 

The Department urges the Commission to modify the 

Applicants' proposed schedule to allow more time f o r the 

Department and other interested parties to develop f u l l y the 

evidence on the competitive effects of the proposed merger of UP 

and SP -- two of the remaining three Class I r a i l r o a d s 

operating i n the western United States. Attached to these 

Comments i s an a l t e r n a t i v e proposed schedule that provides for 

the minimum amount of time necessary adequately to develop t h i s 

evidence. 

The proposed merger of the UP and tlie SP i s beyond doubc a 

major transaction thac i s l i k e l y to have s i g n i f i c a n t competitive 

consequences i n dozens, i f not hundreds, of d i s t i n c t 

transportation markets. Thoucn parts of the UP and SP systems 

w i l l jc.n end to end, large segments of the c a r r i e r s ' lines are 

p a r a l l e l to fc=ich other. As a r e s u l t , many shippers would lose 

t h e i r only competitive a l t e r n a t i v e as a r e s u l t of the proposed 

merger. There also appear to be a s i g n i f i c a n t number of 

locations where shipper r a i l options would decrease from three to 



two, p o t e n t i a l l y r e s u l t i n g i n substantial competitive harm.' I n 

addition to the numerous and p o t e n t i a l l y complex competitive 

issues raised by t h i s transaction, the parties have stated that 

they plan to dem.onstrate by substantial evidence the e f f i c i e n c i e s 

and benefits they contend w i l l r e s u l t from the merger. (2££, e.g, 

UP/SP-6 at 4, 6) 

The procedural schedule must provide interested p a r t i e s with 

s u f f i c i e n t time to investigate che transaction's competitive 

effects and the e f f i c i e n c y claims of the pa r t i e s , and to prepare 

and present evidence that w i l l illuminate the record and inform 

the Commission's ultim a t e decision. The period between the 

f i l i n g of the Primary Application and the f i l i n g of responsive 

and inconsistent applications, comments, protests and requests 

for conditions i s a c r u c i a l time i n t h i s regard. Applicants have 

proposed a period of 90 days f c that part of the schedule; the 

Commission suggests that 60 days may be s u f f i c i e n t . The 

Department strongly urges the Commission to widen that window to 

12 0 days. 

Because t h i s transac-tion raises far more competitive 

concerns than the merger of the BN and the Santa Fe, which was 

There i s a s i g n i f i c a n t body of economic empirical work on 
the e f f e c t s of a reduction i n r a i l competition from three to two 
c a r r i e r s on market prices. See, e.g., R. Levin, "Railroad•Rates, 
P r o f i t a b i l i t y and Welfare Under Deregulation," B e l l Journal of 
Economics 12:1 (Spring 1981), p. 1-26- J.M. MacDonald, 
"Competition and Rail Rates for the Shipment of Corn, Soybeans, 
and Wheat," RAND Journal of Economics 18:1 (Spring 1987), p. 151-
163; J.M. MacDonald, "Railroad Deregulation, Innovation, and 
Coi.ipetition: Effects of the Staggers Act on Grain 
Transportation," Journal of Law and Economics 32:2 ( A p r i l 1989). 



p r i m a r i l y end to end, the schedule used here should be expanded 

beyond the time made available i n that proceeding.-' Widening the 

time between f i l i n g s by the Applicants and protestants w i l l allow 

interested p a r t i e s to develop and pursue a l l t h e i r discovery 

options -- depositions, i n t e r r o g a t o r i e s and document requests --

and to resolve discovery disputes that are c e r t a i n to arise, even 

as they prepare t h e i r own respective f i l i n g s . Compulsory t h i r d -

party discovery may play a more important r o l e i n t h i s proceeding 

than i t has i n the past. These a c t i v i t i e s are time-consuming i n 

any event, but are l i k e l y to be made more d i f f i c u l t given the 

time frame of t h i s proceeding. Since the Applicants intend to 

f i l e the Primary Application i n November (and by December 1 at 

the l a t e s t ) , much of the development of evidence w i l l occur i n 

the t r a d i t i o n a l holiday time of December and early January. This 

is l i k e l y to make i t harder for parties to work w i t h i n the 

professional o.nd personal schedules of p o t e n t i a l witnesses and to 

conduct a thorough review of the evidence i n the a p p l i c a t i o n . 

TKE DEPARTMENT'S PROPOSED SCHEDULE 

The Departnient' s modification of the Applicants' proposed 

schedule provides somewhat longer periods of timie for c e r t a i n key 

' There, i f the Decision Date of March 7, 1995 i s used as 
proxy f o r the f i l i n g of the Primary Application, comr.enters had 
abcut 60 days to engage i n discovery and to prepare t h e i r 
:;:.::gs. There, however. Applicants had f i l e d the Primary 
.-.pplication months before ( i n October 1994) and the voluminous 
f i l i n g had been available to mar. / p a r t i c i p a n t s for a long time. 
Even w i t h that advantagt. parties were required to accomplish 
discovery while also preparin.7 t h e i r f i l i n g s . While the 
accelerated schedule worked well there, i t i s not at a l l clear 
the same re s u l t s would follow ..n t h i s more complicated matter. 



elements of the proceeding. Even with these modifications, the 

proceeding w i l l proceed with unprecedented speed f o r a 

transaction of t h i s nature and magnitude. The f i r s t , as 

discussed above, widens the window available f o r discovery f o r 

the government p a r t i e s as well as for p a r t i e s interested i n 

developing responsive or inconsistent applications, or requesting 

conditions that they believe would ameliorate competitive harms. 

Our proposal that the government and other parties f i l e t h e i r 

submissions w i t h the Commission on day F+120 rests on a r e a l i s t i c 

assessm.ent of the time required to investigate a great many 

markets thac could be affected by the transaction. For the 

Department, t h i s a l l o c a t i o n of time to investigate thoroughly i s 

of c r u c i a l importance. Yet the a d d i t i o n a l time i t would e n t a i l 

i n the o v e r a l l schedule would be small i n r e l a t i o n to the 

benefits gained frcm thorough development of the record. 

Other portions of the proposed schedule should be expanded 

as well to allow a l l p a r t i c i p a n t s to develop the record. To give 

Applicants and others add i t i o n a l time for t h e i r discovery once 

the comments and protests are f i l e d , we proj.ose that responses to 

comments and a l l submissions from the Applicants ana a i y other 

party, including the Department, r o t be due u n t i l at least day 

F-t-160. Rebuttal i n support of responsive and inconsistent 

applications could then be due on day F+185. To the extent that 

commenters such as the Department need to provide r e b u t t a l 

evidence, the schedule should c l e a r l y include them, as w e l l as 

propounders of responsive and inconsistent applications. 



Additional time also should be provided f or the preparation 

of b r i e f s , especially i n view of the Commission's preference for 

dispensing w i t h reply b r i e f s . We propose that b r i e f s be due on 

day F+215, and that Oral Argument (to be held at the d i s c r e t i o n 

f the Commission) take place on day F+225. A voting conference 

I d be held on day F+226 and the date f or service of the Final 

Decision would be day F+270. Should the Applicants f i l e t h e i r 

Primary Application on December 1, 1995, the proceeding would be 

completed by September 1S96. This schedule f a l l s well w i t h i n the 

imum period provided i n 49 U.S.C. § 11345 (b).'' 

o 

wou 

max 

CONCLUSION 

I t i s essential that s u f f i c i e n t time be provided f o r 

interested p a r t i e s i n t h i s important proceeding to contribute to 

the development of a complete record. The Department's proposed 

schedule would add about two months to the schedule proposed by 

the Applicants. By a l l measures i t s t i l l would be an expedited 

schedule, much shorter than the two plus years now allowed by the 

Indeed, ths f i n a l schedule adopted by the Commission could 
be extondea tc accommodate an o r ^ l hearing and s t i l l remain well 
w i t h i n the s t a t u t o r y maximum period. 



I n t e r s t a t e Com.merce Act. We urge the Commission to adopt an 

expanded schedule i n the i n t e r e s t s of a f u l l and complete 

evidentiary proceeding on the l i k e l y competitive e f f e c t s of t h i s 

h ighly s i g n i f i c a n t transaction. 

Respectfully submitted. 

Roger W. Fones, Chief 
Donna N.Koopersttin. 
Assistant Chief 

Transportation, Energy 
and Agriculture Section 

0 CUA. J 
( _ 
"Robert L. McGeorge 
Joan S. Huggler 
Michael D, B i l l i e l 

Attorneys 

Transportation, Energy 
and Agriculture Section 

A n t i t r u s t D i v i s i o n 
J. S. Department of Justice 
555 Fourth Street, N.W. 
Washington, D. C. 20001 
(202) 307-6456 

September 18, 1995 
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APPENDIX 
Proposed Revised, Expedited Procedural .qclT^dul^ 

P Date of F i l i n g of primary a p p l i c a t i o n by Applicants. 

F+3 0 Commission n-^tice of acceptance of primary a p p l i c a t i o n 
and r e l a t e d applications published. 

F+75 Description of anticipated inconsistent and responsive 
applications due; p e t i t i o n s for waiver or c l a r i f i c a t i o n 
w i t h regard to such applications due. 

F+120 Inconsistent and responsive applicatioiis due. A l l 
comments, protests, requests for conditions, and any 
other opposition evidence and arguments due. DOJ and 
DOT comments due. 

F+135 Notice of acceptance ( i f required) of inconsistent and 
responsive applications published i n the Federal 
Register. 

F+160 Response to inconsistent and responfiive applications 
and to comments, protests, req^iested conditions and 
other oppositions due by a l l parties including 
goverrjne.'.t p a r t i e s . Rebuttal i n support of primary and 
re l a t e d applications due. 

F+185 Rebuttal i n support of inconsistent and responsive 
applications and comments and protest due. 

F+215 Br i e f s due, a l l partie.s (ret co exceed 50 pages) . 

F+22 5 Oral Arg^oment (optional) . 

F+226 Voting Conference. 

F+27C Date for service of f i n a l decision. 
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O f f i c e of t h e Secretary 
Case C o n t r o l Branch 
I n t e r s t a t e Commerce Commission 
A t t e n t i o n : Finance Docket No. 327o0 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: UP/SP Merger; Finance Docket No. 32760 

Dear Secretary W i l l i a m s : 

Enclosed, please f i n d an o r i g i n a l and twenty (20) copies of 
comments f i l e d on behalf of The Society of the P l a s t i c s I n d u s t r y , 
I n c . i n r e f e r e n c e t o Finance Docket Nc. 32760. Also enclosed i s 
a 3.5" d i s k e t t e c o n t a i n i n g SPI's comments. A d d i t i o n a l l y , a copy 
of these comments has been sent t o each of the a p p l i c a n t s ' 
r e p r e s e n t a t i v e s , as pr e s c r i b e d i n Decision ^o. 1, dated 
September 1, 1995. 

C o r d J ^ l l y yours, 

M a r t i n W. B e r c o v i c i 
Enclosures 

cc: ( ; i t h e n closure) 
A i v i d E. Roach, Esguire 
Paul A. Cunningham, Esquire 

.̂.i'.ic-j the Secretary j 



BEFORE THE 

Interstate Commerce Commission 
WASHINGTON. D.C. 20423 

In tlie Matter of 

Union P a c i f i c Corporation, 
Union P a c i f i c Railroad Company, 
and Missouri P a c i f i c Railroad 
Company - - Control and Merger - -
Southern P a c i f i c R a i l Corporation, 
Southern P a c i f i c Transportation 
Company, St. Lcuis Southwestern 
Railway Company, SPCSL Corp. and 
The Denver and Rio (^rande Western 
Railroad Company 

Finance Dorket 
No. 32760 

Oitice oi the Secretary 

To: The Commission 

COMMENTS 
OF 

r s Racord jj 

THE SOCIETY OF THE PLASTICS I?JDTT.qTRV, T-Ktr _ 

The S o c i e t y of th"? P l a s t i c s I n d u s t r y , Inc. ("SPI") 

r e s p e c t f u l l y herewith submits i t s Comments i n response t o 

Decision No. 1 issued by the Commission i n the Unio-^ 

P a c i f i c / S o u t h e r n P a c i f i c ("UF/SP") merger proceecing 

r e l a t i n g t o the proposed procedural schedule f o r h a n d l i n g of 

the merger. 

I . INTRODUCTION 

SPI i s the major trade association of tbe p l a s t i c s 

industry. I t s membeis consist of more than 2000 companies 

60 Fed. Reg. 45737 (Sept. 1, 1995) 



which supply raw m a t e r i a l s , process ov manufacture p l a s t i c s 

and p l a s t i c s products, and engage i n ;he manufacture of 

machinery used t o make p l a s t i c products or m a t e r i a l s of a l l 

types. I t s members are responsible f o r an estimated 75% of 

t o t a l sales of p l a s t i c s m a t e r i a l s and p i d s t i c products i n 

t h i s country. 

P l a s t i c s r e s i n s , STCC 28211, the primary m a t e r i a l of 

i n t e r e s t t c SPI i n t.his proceeding, c o n s t i t u t e approximately 

60 b i l l i o n pounds of r a i l r o a d t r a f f i c , amounting t o more 

than 347,000 carloads of t r a f f i c and $1.1 b i l l i o n i n f r e i g h t 

revenue.^ The cverwh-jlming m a j o r i t y of p l a s t i c s r e s i n s 

p r o d u c t i o n occurs i n the C-ulf Coast r e g i o n , a.nd the two 

prima r y r a i l r o a d s which handle p l a s t i c s r e s i n s at o r i g i n are 

t":e Union F a c i f i c and the Southern P a c i f i c . SPI's member 

comr?''-.ies thereby have a s u b s t a n t i a l i n t e r e s t i n che 

proposed merger c f the UP and SP, and SPI intends t o be an 

a c t i v e p a r t i c i p a n t i n t h i s merger proceeding. 

I I . COMMENTS 

The UP/SP merger i s a s u b s t a n t i a l l y d i f f e r e n t 

t r a n s a c t i o n from the merger of the B u r l i n g t o n Northern and 

^ F r e i g h t Commodities s t a t i s t i c s , 1993, 
T r a n s p o r t a t i o n Data D i v i s i o n , Economics and Finance 
Department, A s s o c i a t i o n of American Railroads, STCC No. 282 



c a r r i e d . ^ The merger of the BN and Santa Fe w i l l c reate 

3 -

Santa Fe R a i l r o a d s . The UP, w i t h i t s recent a c q u i s i t i o n of 

the Chicago & Northwestern ("CNW"), c o n s t i t u t e s the l a r g e s t 

western r a i l r o a d , w i t h 1994 tonnage of 436 m i l l i o n tons 

a 

r a i l r o a d of comparable s i z e , w i t h 1994 combined tonnage of 

450.7 m i l l i o n tons."* To combine the SP w i t h the UP/CNW 

system w i l l c r e a t e a r a i l r o a d which, based upon 1994 data, 

would r e f l e c t a volume of 551 m i l l i o n tons,^ more than 22% 

l a r g e r than the combined BN/Santa Fe. A c c o r d i n g l y , the 

proposed merger of the UP and SP r e f l e c t s a new dimension 

from the s t a n d p o i n t of s i z e alone. 

Seccnd, whereas the BN/Santa Fe merger l a r g e l y was an 

end-to-end merger w i t h soiu? pockets of c^'erlapping s e r v i c e , 

a merger of the UP and Santa Fe w i l l e n t a i l approximately 

e q u i v a l e n t p o r t i o n s c f h o r r z o n t a l and v e r t i c a l 

combination.^ The p^-'ncipal area of d u p l i c a t i o n i s the 

Gulf Coast petrochemical b e l t which i s the heart of p l a s t i c s 

r e s i n s p r o o u c t i o n , w i t h o v e r l a p p i n g routes running from the 

p i g s t i e s p r o d u c t i o n centers i n the Gulf Coast t o the 

^ k ^ i l P r i c e A d v i s o r , Vol. 4, No. 3 a t p. 2 v3d 
Quarter 1 995) . 

' I d . 

' I d . 

6 See, E x h i b i t ^, a Tierger map d i s t r i b u t e d by the 
UP/SP "merger team." 
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C a l i f o r n i a and Oregon markets and t o the New Orleans, St. 

Louis, Mem.phis and Chicago gateways t o the southern and 

eastern markets. This merger thus i s s u b s t a n t i a l l y 

d i f f e r e n t from t h a t of the BN and Santa Fe. 

Th i r d , the merger of the UP and SP w i l l c r e a t e a t r u e 

duopoly i n the west. Based upon 1994 data, the BN/Santa Fe 

and the UP/CNW/SP tog e t h e r would c o n t r o l more than 53% of 

the revenues of the Class I f r e i g h t r a i l r o a d s nationwide. 

The remaining western r a i l r o a d s combined would amount t o 

only 45% of the s m a l l e r of the combined behemoths on a 

revenue basis and o n l y 65% on a tonnage b a s i s . ̂  Viewed 

s t r i c t l y from the standpoint of the western c a r r i e r s , the 

combined BN/oanta Fe and UP/CNW/SP systems would c o n t r o l 

more than 75% of western c a r r i e i tonnage and more t". an 85% 

of western r a i l r o a d revenues. 

Considering t h a t the proposed merger of the UP/CNW w i t h 

the SF IS a much d i f f e r e n t t r a n s a c t i o n than the BN/Santa Fe 

or the UP/CNW mergers, SPI r e s p e c t f u l l y submits t h a t the 

Commission must take these d i f f e r e n c e s i n t c account i n 

s e t t i n g the procedural schedule. Moreover, t h e r e i s another 

f a c t o r which must be taken i n t o account. Wich the 

R a i l P r i c e Adv i so r , supra, at c. 3. 

^ This evidences t h a t the remaining r a i l r o a d s are 
l e s s p r o f i t a b l e on a per- t o n of revenue b a s i s , and thus less 
able t o compete, whether i n d i v i d u a l l y or c o l l e c t i v e l y , w i t h 
combined BN/Santa Fe and UP/CNW/SP systems. 



t r a n s p o r t a t i o n appropriations b i l l s of both the Senate and 

the House providing f o r sunset of che I n t e r s t a t e Commerce 

Commission e f f e c t i v e December 31, 1995, t h i s merger l i k e l y 

w i l l be heard and decided by a successor agency. Sunset cf 

the Commission undoubtedly also w i l l bring disruptions with 

regard to c o n t i n u i t y of -^taff who are f a m i l i a r with r a i l 

merger cates. While any schedule set by the Commission may 

not necessarily be binding upon a successor agency, i t 

l i k e l y would be viewi^d as "operative"; and accordingly, the 

Commission must take i n t o iccotnt the impact upon a new 

agency i n h e r i t i n g t h i s procedural schedule. 

In consideration of rhe foregoing, SPI r e s p e c t f u l l y 

submit.^ that i i ' the schedule proposed by the UP and SP i s 

inadequate, and necessarily therefore, ( i i ) the a l t e r n a t i v e 

schedule suggested by the commission i s t o t a l l y 

inappropriate. 

Fropcsed A l t e r n a t i v e Schedule 

With regard to the Commission's a l t e r n a t i v e schedule, 

i t would be highly inappropriate ar.d p r e j u d i c i a l to shippers 

and other p a r t i e s f o r the Commission tc shorten the time 

available to conduct analysis and discovery and for 

preparation of comments, protests, requests f o r conditions, 

inconsistent and responsive applications and any other 

evidence and arguments appropriate to the merger 

•" - • A minimu::: r.i.nety (90) days w i l l be required 
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to conduct discovery and prepare comments, oppositions and 

requests for conditions. 

The Commission states that i t intends to put the t h i r t y 

(30) days i t proposes to delete from responsive comments and 

oppositions back i n the schedule; however, -he Commission 

does not indicate where that time would be allowed. I t i s 

evident, from a review of the schedule, that the Commission 

intends to i n s e r t the 3 0 days between the due date f o r 

b r i e f s and the date of o r a l argument. SPI concurs that 15 

days from the close of the record i s not s u f f i c i e n t time for 

o t a f f and decision-makers to analyze the record i n a $5+ 

b i l l i o n merger and supports the expansion of time f o r 

analysis and preparation f or a f i n a l decision. On the other 

hand, there i s nothing sacrosanct about a six-month merger 

schedule.^ Adequacy of process, not an a r b i t r a r y date f o r 

issuance of a decision (except as prescribed by s t a t u t e ) , 

must govern. SPI r e s p e c t f u l l y urges the Commission t c 

provide s u f f i c i e n t a n a l y t i c a l time f o r the decision-making 

agency, but tc do sc by extending the o v e r a l l schedule 

without p r e j u d i c i n g the r i g h t s and opportunity to 

p a r t i c i p a t e of the shipping public. 

^ The Oepartment of Justice, i n conducting reviews 
of complex mer_,ers under the Hart-Scott-Rodino Act, 
frequently requires more than six (6)months; and the DOJ 
process does not e n t a i l che public p a r t i c i p a t i o n and formal 
f i l i n g schedule prescribed by the I n t e r s t a t e Commerce Act. 
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Proposed Procedural Schedule 

With regard t o the proposed schedule i t s e l f , SPI notes 

t h a t t h e r e i s no o p p o r t u n i t y f o r r e p l y t o the a p p l i c a n t s ' 

responses t o comments, p r o t e s t s and requested c o n d i t i o n s . 

As r e f l e c t e d abcve, t h i s proceeding i s s i g n i f i c a n t l y 

d i f f e r e n t from the BN/Santa Fe merger, and undoubtedly w i l l 

generate a much more s u b s t a n t i a l record and mary more issues 

of contested f a c t . I n order t o provide f o r a f u l l and 

complete r e c c r d , S^ r e s p e c t f u l l y urges the Commission t o 

p r o v i d e a f u l l o p p o r t u n i t y f o r a l l p a r t i e s t o r e p l y t o the 

a p p l i c a n t s ' response t o comments, p r e t e s t s , etc..-"-" 

The proposed schedule contemplates r e b u t t a l ( i n support 

of i n c o n s i s t e n t and responsive a p p l i c a t i o n s ) ten (10) days 

f o l l o w i n g a p p l i c a n t s ' responses. I n a l l o w i n g a l l p a r t i e s a 

r e b u t t a l o p p o r t u n i t y , t h i s p e r i o d should be expanded t o 

a l l o w not o n l y f o r a n a l y s i s and response, but also f o r 

d i s c o v e r y r e g a r d i n g the a p p l i c a n t s ' responsive statements. 

At l e a s t f o r t y - f i v e (45) days should be allowed between the 

a p p l i c a n t s ' response and r e b u t t a l . 

One o t h e r element t h a t l i k e ^ / w i l l be important i n t h i s 

merger proceeding i s an o r a l hearing. Undoubtedly, there 

w i l l be h i g h l y contested issues of f a c t i n t h i s proceeding; 

and c o n s i d e r i n g the l a r g e degree of h o r i z o n t a l merger impact 

*° SPI has no ob;ection should the Commission a l s o 
w s u r - r e b u t t a l by a p p l i c a n t s . 
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of the contemplated transaction, i t i s essential that the 

reviewing agency have a f u l l and complete record. 

Accordingly, SPI r e s p e c t f u l l y urges the Commission to 

provide an opportunity to request and obtain o r a l hearing 

befcre the presiding o f f i c e r , on issues i d e n t i f i e d by the 

par t i e s , i n order that contested issues cf fact m.ay be 

addrpsssd so that an appropriate decisional framework may be 

established. Thereafter, following close of the evidentiary 

reccrd, no less than twenty \20) days should be provided f or 

the submission of f i n a l b r i e f s . The ten (10) days suggested 

i n the proposed hedule i s i n s u f f i c i e n t . 

O O O 

The snrinkage of the r a i l t ransportation industry to a 

handful of c a r r i e r s having enormous pcwer over the producer 

and manufacturing segments of the United States threatens 

serious economic consequences to U.S. industry and i t s 

a b i l i t y to be p r o f i t a b l e and competitive i n the glooal 

economy. The Commission must recognize the differences 

between c a r r i e r s and the ef f e c t s cf mierging of these 

c a r r i e r s , and avoid any rush to judgment i n the . .erger 

proposed by the Union F a c i f i c \nd Southern P a c i f i c Railroads 

which l i k e l y w i l l have substantial and l a s t i n g impacts upon 

the industries served by the UP and SP 
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WHEREFORE, THE PREMISES CONSIDERED, The Soc i e t y of the 

P l a s t i c s I n d u s t r y , Inc., r e s p e c t f u l l y urges the I n t e r s t a t e 

Commerce Comm.ission t o adopt a schedule governing 

c o n s i d e r a t i o n of the m,erger of the Union P a c i f i c and 

Southern P a c i f i c Railroads i n accordance w i t h the t i m e t a b l e 

set f o r t h r.bove . 

R e s p e c t f u l l y submitted, 

laureen A. Healey / ̂  
D i r e c t o r ^ 
Federal Environmient and 
T r a n s p o r t a t i o n Issues 

The Society of the 
P l a s t i c s I n d u s t r y , I n c . 

1275 K S t r e e t , N.W. 
S u i t e 400 
Washington, D.C. 20005 

M a r t m \ . B e r z o v i c i 
K e l l e r alad Heckman 
1001 G Sareet, N.W. Suite 50QW 
Washington, D.C. 20001-4545 
(202) 434X4144 
At t o r n e y ^ o r 
The S o c i e t y c f the 
Pl a s t i c s ' \ l n d u s t r y . Inc. 

Date: September 18, 1995 
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BEFOR- THE 

INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO., AND MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND llERGER— 
SOUTHERN PACIFIC RAIL CORP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO. 

Finance Docket No. 32760 

COMMENTS OF SAVE THE ROCK 
ISLAND COMMITTEE, INC., ON 

PROPOSTD PROCEDURAL SCHEDULE 

Save t h e Rock I s l a n d Committee, Inc. ("STF.ICT"),' submits these comments 

on t h e two p r o c e d u r a l schedules proposed i n the Commission's D e c i s i o n No. 1 i n 

t h i s proceeding, served Septemcer 1, 1995. STRICT p r e v i o u s l y f i l e d i t s Reply 

i n O p p o s i t i o n t o t h e P e t i t i o n t o E s t a b l i s h Procedural Schedule (STRC-2), dat;d 

August 24, 1995, and i s a p p r e c i a t i v e t h a t the Commission has seen f i t t o 

f o l l o w i t s s u g g e s t i o n t c seek p u b l i c comment on t h e p r o c e d u r a l schedule f o r 

perhaps t h e most i m p o r t a n t r a i l r o a d merger case i n t h i s centu.-y. 

BACKGROUND 

On August 4, 1995, Union P a c i f i c C o r p o r a t i o n ("UPC"), Union P a c i f i c 

R a i l r o a d Crmpany ("UPRR"), M i s s o u r i P a c i f i c R a i l r o a d Company ("MPPJl",. 

Southern P a c i f i c R a i l C o r p o r a t i o n ("SPR"), Southern P a c i f i c T r a n s p o r t a t i o n 

Company ("I'.PT"), St. L o u i s Southwestern Railway Company ("SSW"), SPCSL Corp. 

("SPCSL"), and The Denver and Rio Grande Western R a i i r o a d Company ("DRGW") 

( c o l l e c t i v e l y " A p p l i c r . n t s " )' n o t i f i e d the Commission of t h e i r i n t e n t i o n t o 

Those r a i l c a r r i e r s p r e s e n t l y a f f i l i a t e d w i t h UPC w i l l be r e f e r r e d t o 
h e r e i n as "UP" w h i l e those r a i l c a r r i e r s a f f i l i a t e d w i t h SPR w i l l be 
r e f e r r e d t o h e r e i n as "SP." 



f i l e by December 1, 1995, an a p p l i c a t i o n seel-.ing Commission a u t h o r i z a t i o n 

under 49 U.S.C. Sections 11343-11345 f o r t h e a c q u i s i t i o n o f c o n t r o l of SPR by 

UP A c q u i s i t i o n , an i n d i r e c t wholly-owned s u b s i d i a r y o f UPC, t h e merger of SPR 

i n t o UPRR, and t h e r e s u l t i n g common c o n t r o l of UPRR, MPRR, SPT, SSW, SPCSL, 

and DRGW by UPC. I n c o n n e c t i o n t h e r e w i t h , A p p l i c a n t s f i l e d UP/SP-4, t h e i r 

P e t i t i o n t o E s c a b l i s h P r o c e d u r a l Schedule ( h e r e i n a f t e r " P e t i t i o n " ) . The 

Coranission has now req u e s t e d p u b l i c comment on t h e p r o c e d u r a l schedule 

proposed by A p p l i c a n t s as w e l l as on a ' v a r i a t i o n " of t h a t schedule suggested 

by t h e Commission. For t h e reasons s t a t e d i n t h i s p l e a d i n g , m o d i f i c a t i o n of 

e i t h e r proposed p r o c e d u r a l schedule should take p l a c e so t h a t t h e p u b l i c 

I n t e r e s t may be mere adequately considered. 

INTEREST OF STRICT 

STRICT'8 i n t e r e s t i n t h i s proceeding i s set f o r t h i n d e t a i l i n STRC-1, 

i t a Reply i n O p p o s i t i o n t o P e t i t i o n f o r Waiver of or Exemption From 49 U.S.C. 

Sec t i o n 10904(e)(3) and 49 C.F.R. Sectio n 1152.13(d), f i l e d August 24, 1995. 

I n the i n t e r e s t o f b r e v i t y i t w i l l not be r e s t a t e d here. Despite STRICT's 

undeniable i n t e : ^ t i n t h i s proceeding, A p p l i c a n t s have t a k t n issue w i t h 

STRICT's p c - ' t i c i p a t i o n i n i t , c l a i m i n g t h a t STRICT's m o t i v a t i o n f o r so doing 

i s improper." 

Even a c u r s o r y r e a d i n g of some of the p r i o r Commission c o n t r o l 

procfc«»ding8 t h a t i n v o l v e d t h e P p p l i c a n t s e s t a b l i s h e s t h e n e c e s s i t y f o r 

STRIC 3 p a r t i c i p a t i o n i n t h i s proceeding. .Misrepresentations have abounded, 

See A p p l i c a n t b ' Reply t o STRICT's O p p o s i t i o n t o P e t i t i o n f o r Waiver or 
C l a r i f i c a t i o n (Ur/SP-9), dated August 29, 1995; A p p l i c a n t s ' Reply t o 
STRICT's O p p o s i t i o r . t o Peti.t.ton t o E s t a b l i s h Procedural Schedule 
(UP/SP-10), dated August 29, 1995; A p p l i c a n t s ' Reply t o STRICT's 
Motion t o Rej e c t I m p e r m i s s i b l e .'leadings (UP/Si'-l^), dated September 
7, 1995. 
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and t h e p u b l i c has been bamboozled, p a r t i c u l a r l y t h e members o f STRICT. At 

the a p p r o p r i a t e t i m e , STRICT intends t o c i t e c hapter and verse, t o t h e e x t e n t 

r e l e v a n t i n t h i a merger proceeding. This i s a proceeding i n which t h e 

Commission can t a k e a c t i o n t o r e c t i f y past missteps. 

STRICi i s committed t o p r e s e r v i n g and r e i n s t i t u t i n g o p e r a t i o n s over t h e 

former Chicago, Rock I s l a n d and P a c i f i c R a i l r o a d Compary ("Rock I s l a n d " ) l i n e 

between Kansas C i t y and St. Louis, Mr. now owned by SSW. T h i s commitment 

extends t c seeking t o have the l i n e operated by one e n t i t y as a u n i t . The 

i n v o l v e d l i n ? was sought -joth SSW and MPRR i n St. Louis Southwestern 

Railwav Co.—Purchase ( P o r t i o n ) — W i l l i a m M. Gibbons, Trustee of t h e P r o p e r t y 

c f Chicago. Rock I s l a n d and P a c i f i ' R a i l r o a d Co.. Debtor, 363 I.C.C. 323 

(1980) ( h e r e i n a f t e r "Tucumcari"), and thus was again an issue j.n Union P a c i f i c 

Ccrp.. P a c i f i c R a i l Svstem, I n c . , and Union P a c i f i c R a i l r o a d C o . — C o n t r c l — 

M i s s o u r i P a c i f i c Corp. and M i s s o u r i P a c i f i c R a i l r o a d Co., 366 I.C.C. 462 

(1982), af f ' d i n c a r t and remanded i n p a r t sub nom. Southern P a c i f i c 

T r a n s p o r t a t i o n Co. v. ICC, 736 F.2d 708 (D.C. C i r . 1984), c e r t , denied, 469 

U.S. 1208 (1985) ( h e r e i n a f t e r "U?.̂ MP/WP") , i n which the Commission approved 

the c o n s o l i d a t i o n of MPRR, UPRR and The Western P a c i f i c R a i l r o a d Company 

( h e r e i n a f t e r "the UP-MP-WP merger").' Because t h e merger proposed by 

A p p l i c a n t s w i l l negate many of the Commission's f i n d i n g s and co n c l u s i o n s i n 

those procaedings w i t h respect t o the former Rock I s l a n d l i n e , STRICT in t e n d s 

t o p a r t i c i p a t e i n t h i s proceeding t o p r o t e c t the i n t e r e s t s of i t s members, who 

' Indeed, c u r r e n t l y pending before the Commission i s STRICT's p . ' t i t i o n 
t o reopen t h e l a t t e r proceeding i n order t h a t the 'Commission may 
revoke t r a c k a g e r i g h t a SSW was granted over MPRR l i n e s i n M i s s o u r i i n 
t h a t p r oceeding as a c o n d i t i o n t o Commission approval of th e UP-MP-WP 
merger. STn.ICT's m o t i v a t i o n f o r so r e q u e s t i n g was t h a t auch a c t i o n by 
the Commission would r e q u i r e SSW t o do what i t represented i t would do 
when i t a c q u i r e d t h e l i n e : operate i t . C o n s o l i d a t i o n c f t h a t request 
w i t h t h e proposed merger a p p l i c a t i o n would be a p p r o p r i a t e , so t h a t a l l , 
i s s u es c o u l d be disposed of at once, i n s t e a d of piecemeal. 
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include the governirg bodies and c i t i z e n s of the m.̂ .iy communities through 

which the former Rock Island l i n e runs. 

The Applicants have already indicated i n t h i s proceeding that the issues 

raised by STRICT may cause one or more of them discomfort, and so they should 

i n view of the past h i s t o r y of perfidy that accompanies the SSW l i n e between 

St. Louis and Kansas Ci t y . This w i l l r.ot deter STRICT from bringing to the 

Commission's a t t e n t i o n those issues and t h e i r clear relevance t o the 

d i s p o s i t i o n of t h i s proceeding. 

DISCUSSION 

» In requesting comments the Ccmmission acknowledged t h a t the schedule 

suggested by the Applicants -s s u b s t a n t i a l l y s i m i l a r to the schedule adopted 

i n Finance Docket No. 32549, Burlington Northern Inc. and Burlington Northern 

Railroad Co.—Control and Meraer--Santa Fe Pacific Ccrp. and The Atchison, 

Topeka ana Santa Fe Railwav Co. (hereinafter "BN/Santa Fe") (not p r i n t e d ) , 

served March 7, 1995. In t u r n , the schedule adopted i n BN/Santa Fe was based 

on the procedural schedule for ma:jor and s i g n i f i c a n t r a i l combinations 

suggested by the Commission i n a pending notice of proposed rulemaking. See 

Ex Parte No. 232 (Sub-No. 19), New Procedures in Rail Acquisitions. Mergers & 

Consolidations (not p r i n t e d ) , served January 26, 1995 (hereinafter "New 

procedures"1. Applicants urge adoption of an almost i d e n t i c a l schedule *n 

t h i s proceeding on the ground that i t has bcin "demonstrated that schedule 

provides a l l p a rties with a f a i r opportunity to be heard while accommodating 

the primary applicants' i n t e r e s t i n obtainino an expeditious decision on an 

important r a i l r e s t r u c t u r i n g i n i t i a t i v e . " P e t i t i o n at 3-4. 

STRICT did not p a r t i c i p a t e i n BN/Santa Fe, so, unlike the Applicants, i t 

w i i i net pre-ume to speak f..r ' a l l p a r t i e - " that were involved i n -hat 



proceeding.* From the Commission's recently issued decision i n BN/Santa Fe, 

however, i t i s clear t h a t the scope cf that proceeding w i l l hardly seive as a 

model f o r the scope of t h i s proceeding. 

F i r s t of a l l , i n BN/Santa Fe, p r i m a r i l y an end-to-end merger was at 

issue. BN/Santa Fe, s l i p . op. .-erved August 23, 1995, at 64, appeal f i l e d sub 

nom. Western Resources, Inc. v. ICC, No. 95-1435 (T.C. C i r . ) . Because of 

t h a t , the scope of the issues raiaed by the proposed merger, and thus the 

opposition to the merger, was r e l a c i v e l y l i m i t e d . The Commission, employing 

i t s years of expertise i n how the markets for surface t r a n s p o r t a t i o n work in 

t h i s country, no doubt foresaw the course of the BN/Santa Fe proceeding and 

" t a i l o r e d the procedural schedule accordingly. 

The m.erger proposed by Applicants, however, i s a very d i f f e r e n t 

creature. Unlike i n BN/Santa Fe, where the applicant c a r r i e r s competed 

agains: each other i n only a few separate markets, the r a i l systems cf the 

Applicants, which are the f i r s t ar.d t h i r d largest i n the western two-thirds of 

the United States, run p a r a l l e l to each other for hundreds of miles, not only 

across m u l t i p l e states Put on an i n t e r - r e g i o n a l basis as w e l l . ' 

' I t should noted that a l l of the Applicants reached settlement 
agreements with the applicants in BN/Santa Fe well before the date 
comments, requested ccnditions, and responsive and inconsistent 
applications were due .n that proceeding, so they are hardly in a 
posit'.on to accurately comment on how well the schedule worked i n that 
proceeding. 

' The Applicants attempt to claim that t h e i r "proposed transaction and 
the one m BN/Santa Fe are no d i f f e r e n t i n kind" because both involve 
p a r a l l e l and end-to-end aaprcts. Applicants' Reply to KCS' Comments 
on Proposed Procedural Schedule and Discovery Guidelines {UP/SP-6), 
dated August 18, 1995, at 6. Under Applicants' reasoning, a proposed 
merger that i s 99 percent p a r a l l e l and one percent end-to-end ahould 
be treated the same as a merger that i s 99 percent end-to-end and one 
percent p s i - j l ai.. Such I j c i c has no plac" i r a proceeding of t h i s 
magnitude. 



While there are many examples of markets i n which the Applicants are the 

only competitors for r a i l t r a f f i c , the Central Corridor from the West Coast to 

the important gateways of Kansas City and St. Louis i s a prime example. In 

every proposed r a i l merger i n the 1980's and 1990's which involved any of the 

Applicants, competition i n the Central Corridor among and between many of the 

constituent UP and SP c a r r i e r s was a primary issue i n the merger proceedi'^n 

that resulted from the proposal. Indeed, the Commission's l a t e s t detailed 

f i n d i n g s regarding the Central Corridor concluded that UP and SP are the o n l ' 

r a i l systems that can serve the Central Corridor on a transcontinental basis. 

See Rio Grande In d u s t r i e s , Inc.. SPTC Holding. Inc., and The Deaver and Rio 

grande Western Railroad Co.—Control—Southern Pacific Transportation Co.• 4 

I.C.C.2d 834, 890-909 (1988), a f f d sub nom. Kansas City Southern Industries, 

Inc. V. ICC, 902 F.2d 423 {5th Cir. 1990) (hereinafter "RGI"). Many not 

a l l of the Applicants themselves have also expressly stated so i n Commission 

proceedings ever the past year. See, e.g.. Finance Docket No. 32133, Union 

P a c i f i c Corp., Union P a c i f i c Railroad Co. and Missouri P a c i f i c Railroad Co.— 

Control--Chicaco and Northwestern Trang^ortation Co. and Chicago and North 

Western Railway Co. (h e r e i n a f t e r ("UP/CNW"), s l i p . op. served March 7, 1995, 

at 15.' A review cf the Commission's decision i n BN/Santa Fe reveals no issue 

approaching the importance of the issue of maintaining competition i n the 

' Applicants are already distancing themselves frcm positions they took 
less than a year ago regarding competition in the Central Corridor, 
d i s t o r t i n g Commission statements i n the UP/CNW decision on the various 
r a i l routes between the West Co^st and Chicago i n t o a fi n d i n g that 
c a r r i e r s other than the Applicants provide competition i n the Central 
Corridor. Se 3 Applicants' Reply to STRICT's Opposition to P e t i t i o n to 
Establish Procedural Schedule (UP/SP-10) at 6. Such inconsistencies 
do not bode we l l f o r a proceeding that a l l , including STRICT, hope 
w i l l be less contentious than the last merger proceeding i n which the 
Applicants were a c t i v e l y involved, UP/CNW. 



Central Corridor, so that proceeding providea a poor model f o r c r a f t i n g a 

schedule i n t h i s proceeding. 

The issue of competition i n the Central Corridor also raises the specter 

th a t the Commission, i f i t i s to d i l i g e n t l y do i t s duty, w i l l be forced to 

confront extensive cumulative and crossover e f f e c t s i n t h i s proceeding. For 

years, '-he Commission has adhered to i t s "cne-case-at-a-time" p o l i c y , refusing 

t o take i n t o account i n ongoing merger proceedings the impact of l a t e r -

proposed and nossible mergers. The Commission's stated p o l i c y i s to instead 

address the competitive issues raised by the cumulative and crossover ef f e c t s 

of more than one mergei i n the l a t e r merger proceeding. See Railroad 

XonsolidJtion Procedures, General Pclicy Statement, 363 I.C.C. 242, 243 

(1'330). We are now i n such a proceeding. 

While there was l i t t l e concern m tne Commission's decision i n BN/Santa 

Fe with such e f f e c t s , the p t e n t i a l i s much greater w i t h the transaction 

propooed by Applicants. What Applicants are proposing i s one f i n a l merger, at 

least i n the western United States, involving two r a i l systems cobbled out of 

a number cf smaller c a r r i e r s over the past 15 years. The UP r a i l system is 

the r e s u l t of the transactions the Commission approved i n UP/MP/WP, UP/CNW and 

BN/Santa Fe, aa well as m Union P a c i f i c Corp., Union P a c i f i c Railrcad Co and 

Missouri Pacific Railroad Co.—Control—Misscuri-Kgnsas-Texas Railroad Co., 4 

I.C.C.2d 409 (1988), pet i t ion f o r review dismissed sub nom. RaD^av Labor 

Lxecutives Association v. ICC, 883 F.2d 1079 (D.C. Cir. 1989) (hereinafter 

"UP/MKT'). The SP r a i l system i s the r e s u l t of Commission approvea 

transactions i n Tucumcari, UP/MP.''wp, RGI and BN/Sant.a f e , as well aa in Rio 

Grande Industries, Inc., et al.--Purchase and Trackage Riahts—Chicago, 

Missouri S Western Railway Cc. Line Bet-ween St. Louis, MO. and Chicago, IL, 5 

I.C.C.Zi 932 (1989), and Finance :ockQt Nc. 31730.. Rio Grande Industries, 
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Inc.. et al.--Trackage R i g h t s — B u r l i n g t o n Northern Railroad Co. Lines Between 

Kansas City. MO. and Chicago. IL (not p r i n t e d ) , servea November 9, 1990. 

Neither of the applicant c a r r i e r s i n BN/Santa Fe could claim t o be of 

Buch a recent and extensive lineage, so the Commission did not face the 

prospect of addressing cumulative effects i n that proceeding. In t h i s 

proceeding, however, the Commission w i l l not be able t o properly avoid 

reexamining issues raised i n prev-ous mergers, such as competition i n the 

Central Corridor." Any schedule adopted by tha Commission i n t h i s proceeding 

should therefore be c r a f t e d to accommodate the thoughtful consideration of 

cumulative e f f e c t s . In short, the Commission shoulO not paint i t s e l f or i t s 

•successor i n t o a procedural corner of i t s own making. 

In adoicion, crorsover e f f e c t s were minimal i n BN/Santa Fe, as that 

proceeding predated the Applicants' merger proposal. In contrast, the 

p o t e n t i a l f o r crossover e f f e c t s i n t h i s proceeding i s so substantial that one 

of the Class I c a r r i e r s that reached a settlement agreement with the 

applicants i n BN/Santa Fe, Kansas City Southern Railway Company ("KCS"), f i l e d 

p e t i t i o n s w i t h the Commission on September 5, 1995, t o both stay the 

Commission's deciaion approving thac merger proposal and to reo.Den the 

proceeding so that i t might be considered i n tandem with t h i s proceeding. Not 

having p a r t i c i p a t e d i n the BN/Sai ta Fe proceeding, STRICT has no p o s i t i o n on 

KCS' p e t i t i o n s . However, the unpiaceiftnted nature of KCS' action, as well as 

the serious questions KCS has raised and the d r a s t i c remedy i t seeks, speaks 

The former Rock Islanc l i n e betweer. Kansas City and St. Louis provides 
another prime example. In Tucumcari, the Commission expressly held 
not only that SSW should be permitted to acquire the l i n e , but that 
MPRR, which hâ ^ f i l e d an inconsistent a p p l i c a t i o n to purchase the 
l i n e , should not be permitted to acquire the l i n e . Tucumcari, 363 
I.C.C.2d at 404-07. Approval of the merger proposed by Applicants 
w i l l have the e t f e c t of defeating the Commission's l a t t e r decision. 
Clea: l y , the Commiseion w i l l -.ave to addtesL t h i s ipsue i n t h i s 
proceeding. 



volu.'nes r e g a r d i n g t h e need f o r crossover issues t o be addressed i n t h i s 

proceeding. 

The Commission need not agree w i t h each and every one o f t h e KCS claims 

t o r ecognize t h a t a t some p o i n t t h e Commission needs t o address t h e e f f e c t of 

a duopoly i n r a i l c o m p e t i t i o n i n t h e western U n i t e d S t a t e s , which i s what w i l l 

r e s u l t i f A p p l i c a n t s ' me..-ger proposal i s g r a n t e d . There can be no denying 

t h a t i f such i s going t c occur, i t i s t h i s proceeding i n which i t must take 

p l a c e , as t h e i n s t a n t proceeding i s c l e a r l y t h e f i n a l s t e p i n the 

c o n s o l i d a t i o n of t h e major r a i l r o a d s s e r v i n g t h e western U n i t e d States." The 

schedule f o r t h i s p r oceeding should t h e r e f o r e be t a i l o r e d t o accommodate both 

mn e v i d e n t i a r y phase s u f f i c i e n t t o develop a complete r e c c r d on t h e duopoly 

issue and adequate tim e f o r t h e Com-nission and i t s s t a f f t o c o n s i d e r whether 

and t o what e x t e n t t h e proposed duopoly w i l l be a l l o w e d t o e x i s t . 

I n l i g h t o f t h e f o r e g o i n g , i t i s c l e a r t h a t t h e schedule f o l l o w e d i n 

BN/Santa Fe, and urged upon the Commission by A p p l i c a n t s , i s w o e f u l l y 

inadequate f o r a proceeding of t h e scope of t n i s one. A p p l i c a n t s can p o i n t t o 

no merger proceeding of a s i m i l a r nature t h a t was completed i n 180 days, as. 

' SP r e c e n t l y t o o k a s i m i l a r p o s i t i o n when UP -.vas a t t e m p t i n g t o d i s p l a c e 
BN ap Santa Fe's merger p a r t n e r . I n UP/CNW, .SP f i l e d a P e t i t i o n t o 
S'.:ay Oral Argument and Hola s t a t u s Conference {SP-49), dated October 
31, 1994. T h e r e i n , S? quoted the Commission's d e c i s i o n i n 1980 
r e g a r d i n g i t s one-case-at-a-time p o l i c y , and s t a t e d t h a t : 

Many of t h e c o n s o l i d a t i o n s and c o n t r o l p r o p o s a l s then 
a n t i c i p a t e d by the Commission, however, have a l r e a d y 
been completed. R a i l r c a d maps redrawn as a r e s u l t of 
th e r e a l i g n m e n t s new r e v e a l f a r fewer a r d , i n some 
cases, f a r more dominant r a i l r o a d s . I t i s 
c o n s i d e r a b l y mo-re important t o p r e d i c t t h e effec-.:s of 
f u r t h e r proposed c o n s o l i d a t i o n s i n t h i s more-
c o n c e n t r a t e d environment, where t h e economic stokes 
are so much hig h e r and the p o s s i b l e competiti.-e 
r a m i f i c a t i o n s so mucii g r e a t e r . With t h e number of 
major r a i l r o a d s so d i m i n i s h e d , the o p p o r t u n i t i e s fr>T 
o f f s e t t i n g mergers are g r e ' i t l y reduced; t h e e f f e c t s 
a g i v e n merger can be i r r e v e r s i b l e . 

I d . a t 6. 
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indeed, there never before has been a merger l i k e the one proposed by 

Applicants. 

The Commission's proposal i n New Procedures provides no support i o r the 

schedule suggested by Applicants, as i t , too, f a i l s to take i n t o account the 

complexity of the unique issues that must be addressed during the course of 

t h i s proceeding. In addition, the Commiasion'e proposal i n New Procedurea has 

been overwhelmingly rejected on both policy and legal grounds,' not only by 

large shipper organizations but also by many of the Class I c a r r i e r s , 

i n c l u d i n g by the Applicants. 

Indeed, UP's comjnents cn the CommiFsion's proposal i n New Procedures are 

•most t e l l i n g . Submitted at a > ime when i t was not in the oo s i t i o n of 

p e t i t i o n i n g the Com.Tiission to set a merger proceeding schedule, UP, c i t i n g i t s 

past experience i n control proceedings, stated -.hat under the six-month 

schedule proposed i n Ne-.̂  Procedures, "discovery w i l l have t o be c u r t a i l e d ; 

indeed, our experience indicates that protestants w i l l e s s e n t i a l l y have to 

plan on preparing t h e i r case without meaningful disccve. y. . . . Parties' 

responses t c successive evidentiary f i l i n g s w i l l necessarily r e l y on broader 

analyses that lack d e t a i l e d facts and data." New Procedures, UP's Comments on 

Proposed Rulemaking, dated March 2, 1995, at 2.'° 

•* A review of t r e comments cubmitted i n New Procedures indicates that 
almost a l l of the r a r t i e s that submitted substantive comments opposed 
one or more a.'^pp-ts of the Commission's proposal. The only comments 
in support were short statements of support, c l e a r l y s o l i c i t e d by the 
applicants i n BN/Santa Fe, from shippers which do not a c t i v e l y 
particip?.te i n control proceedings, as well as b r i e f comments 
submitted by the Association cf American Railroads, another non-
p a r t i c i p a n t i n c o n t n l proceedings. 

SP also opposed the schedule for cont r o l proceedings proposed i n New 
Procedures, but on the ground that the Commission lacks the a u t h o r i t y 
t o use i t s exemption powers to avoid a p p l i c a t i o n of the provisions of 
49 U.S.C. Section 11345, which grants longer periods of time for 
pa r t i e s to prepare submissions i n cont.-jl proceediiigij. New 

(cont.i.nued. . . ) 
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I n l i g h t o f such c r i t i c i s m , t h e Commission i s undoubtedly having second 

t h o u g h t s about i t s p r o p o s a l i n New Procedures. C l e a r l y , a Commission capable 

of h a n d l i n g t h e BN/Santa Fe proceeding i n s i x months would have by now adopted 

t h e schedule proposed i n New Procedures i f i t b e l i e v e d t h a t schedule would be 

reasonable i n a l l p roceedings. As shown h e r e i n b e f o r e , t h e schedule c l e a r l y i s 

not s u f f i c i e n t f o r t h e t r a n s a c t i o n proposed by t h e A p p l i c a n t s . 

The schedules proposed by A p p l i c a n t s and i n New Procedures are a l s o 

i n c o n s i s t e n t w i t h r e n d i n g l e g i s l a t i o n designed t o sunset t h e Commission and 

t r a n s f e r i t s f u n c t i o n s elsewhere. That l e g i s l a t i o n , which i s t h e best 

evidence of t h e p r o c e d u r a l schedule Congress f e e l s i s a p p r o p r i a t e t^- a c o n t r o l 

•proceeding as s i g n i f i c a n t as t h i s one i s , provides f o r an eight-month 

e v i d e n t i a r y phase i n merger proceedings i n v o l v i n g two or more Class I 

r a i l r o a d s once n o t i c e of acceptance of the merger a p p l i c a t i o n has been 

p u b l i s h e d , and t h m g i v e s t h e Commission's successor agency an a d d i t i o n a l 90 

days f o r b r i e f i n ? ar.d issuance o f a d e c i s i o n . See S. 1140, 104 Cong., 1st 

Sess. S 376 (1995). Such a schedule i s much more i n keeping w i t h t h e scope 

and importance of t h i s p roceeding than the inadequate time schedule suggested 

by A p p l i c a n t s . " 

I t i s c l e a r t h a t an eight-month e v i d e n t i a r y schedule w i l l , more l i k e l y 

than n o t , a l l o w p a r t i e s t o conduct adequate d i s c o v e r y and t o submit a second 

l i s t of p r o t e c t i v e c o n d i t i o n s . Such occurred i n those merger proceedings 

'"( . . .continued) 

Procedures, Comments c f Souchern P a c i f i c Lines on proposed Rules, 

dated March 2, 1995, a t 2-8. 

" Moreover, such a l e g i s l a t i v e l y p r e s c r i b e d schedule i s d i r e c t o r y r a t h e r 
t h an mandatory, and so the Comr.-ission or a successor agency may 
j u s t i f i a b l y extend schedules i n ary manner r e q u i r e d by the e x i g e n c i e s 
of t h e s i t u a t i o n . The D i s t r i c t of Columbia C i r c u i t r e c e n t l y h e l d as 
much 111 J r o t h e r h o o d of R: ilway Carmen Divisi-on v. Pe ia, Nos. 94-1156 
& 95-1169 (D.C. C i r . September 1, 1995). 
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p r i o r to BN/Santa Fe. such as UP/CNW, '• and would address two concerns of UP 

i n the comments i t submitted opposing the Commission's proposal i n New 

Procedures." In a d d i t i o n , the p a r a l l e l nature of the proposed merger i s sure 

t o engender a great many more inconsistent and responsive a p p l i c a t i o n s than i n 

BN/Santa Fe. so extra time w i l l be needed for those ap^jlications to be 

adequately explored by the p a r t i e s i n t h e i r evidentiary submissions. 

The 90-day period a f t e r the evidentiary phase w i l l also gi'"e the 

Commission or i t s successor a more r e a l i s t i c amoanc of time t o accept b r i e f s , 

hear argument, consider the case, hold an open voting conference, and issue a 

f i r a l decision, not j u s t on the primary, inconsistent and responsive 

Applications, but also on the many related applications that Applicants have 

inaicated they w i l l be submitting. The number of construction applications or 

exemptions Applicants w i l l f i l e i s unknown at t h i s time, but fror. the System 

A review of p r i o r Comm.ission merger proceedings reveals t h a t i t i h not 
the length of the i n i t i a l schedule which delays the r e s o l u t i o n of the 
prcceeding, but p a r t i e s ' repeated requests during the proceeding f c -
a d d i t i o n s l time. I f the Commission i s resolute i n denying such 
requests, as i t proved i t could be in BN/Santa Fe, schedules such as 
those adopted i n UP/CNW can prove to bo both expeditious and f a i r . 

Indeed, in both UP/CNW and UP/MKT, the Commission o r i g i n a l l y adopted 
schedules of approximately one year in length. See New Procedures, 
UP's Comments on Proposed Rulemaking at 1. STRICT cannot help but 
note t h a t at least i n UP/CNW, the Applicants herein prolonged that 
proceeding. See, e.g., UP/CNW, Decision No. 15, served May 17, 1994 
(granting SP'n request f o r 3-month extension to f i l e r e b u t t a l evidence 
i n support of ccnditions and responsive a p p l i c a t i o n ) ; Decision of 
Chief Administrative Law Judge Paul S. Croas, served February 25, 1994 
(granting UP's request for extension to reply to requested conditions 
and responsive a p p l i c a t i o n s ) . I f for no other reason, the Commission 
should refuse t o gr^nt Applicants' request for an unduly c u r t a i l e d 
procedur-'l schedule so as to not reward them for t h e i r conduct i n 
recent Commission co n t r o l proceedings. 

Pemituing a second l i . s t of protective conditions should ac t u a l l y 
expedite t h i s procp^-...-ig, as i t w i l l permit p a r t i e s to drop conditions 
f.-om t h e i r i r i ' . i a l l i s t once a l l parties have learned exactly what 
j c n a i t i o n s -".chet p a r t i e s are requesting. This i a an important 
b e n e f i t , gjven the geographical scope of the proposed transaction. 
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Diagra.m Maps and r e l a t e d documents Applicants f i l e d w i th the Cc-nission on 

September 1, 1995, Applicants have indicated t h e i r i n t e n t to f i l e applications 

or exemptions covering the abandonment of o: discontinuance of service over 24 

r a i l l i n e segments t o t a l i n g ever 900 miles i n length. While the CommissiOi-

has already stated that i t may not be able to issue derisions on a l l of those 

r e l a t e d applications concurrent with the primary a p p l i c a t i o n , see Decision No. 

3, served September 5, 1995, ai. 10 & n. 25, the Commission would be mere 

l i k e l y to de so under schedule approximately 11 months long than under the 

schedule proposed by Applicants. 

Such a schedule would also r e l i e v e the Commission's concern, i m p l i c i t i n 

i t s request f o r comments -n a " \ a r i a t i o n " of Applic.mcs' proposed schedule, 

that the Applicants' propossd schedule does not allow the Commission 

s u f f i c i e n t time i n which to reach and issue a decision. While the 

Commiasion'8 proposed remedy i s to reduce even f u r t h e r the amount of time 

a l l o t t e d to the evic^entiary phase of the proceedinc, from the fcregoing 

discussion ' . i s cl ^ a r t h a t such would not be a w .ove. Moreover, a rush 

te do drumhead j u s t i c e i n i t s l a s t major proceeding would not read well as the 

Commission's epitaph. 

STRICT believes that t h i s proceeding i s too important to simply serve as 

a "demonstration p r o j e c t " of the Commission's e f f i c i e n c y ; rather, the 

procedural schedule which ahould govern the proposed merger of two of the 

three remaining major r a i i systems i n the western Un^ ed States should have as 

i t s primary concern the extent to which the merger could adversely impact the 

publi c i r t e r e s t . Aa discussed hereinbefore, i t cannot be denied that 

decisions made i n t h i s proceeding w i l l be for a l l i n t e n t s and purposes 

irrevocable v:*-'̂ ; respect t o the structure of the major r a i l system.s serving 

the western Uri...ted States. l.ius, the public interest i n t h i s proceeding ia 
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much b e t t e r served by wisdom than by a rush t o judgment. The Commission has 

a l r e a d y demonstrated t h a t i ' can approve a major merger a p p l i c a t i o n w i t h i n s i x 

months, so i t need r.ot do ao again. I t should t h e r e f o r e r e j e c t both t h e 

A p p l i c a n t s ' propose'! schedule and the suc;gested v a r i a \ . l o n . 

Te do o t h e r w i s e and adopt e i t h e r of t h e schedules suggested i n t h e 

r e q u e s t f o r p u b l i c comment would only l a t e r i n v i t e t h e t e m p t a t i o n t e r v b b e r -

stamp t h e A p p l i c a n t s ' proposal i n order t o met^. a r t i f i c i a l l y imp'^sed 

d e a d l i n e s . Moreover, t h e deadlines imposed by an e x p e d i t e d schedule can be 

viSF.d by t h e A p p l i c a n t s as a weapon t e d e p r i v e p a r t i e s o f s u b s t a n t i v e r i g h t s 

under the I n t e r s t a t e Commerce Act and thereby put them a t a severe n e g o t i a t i n g 

t l i s a d v a n t a g e which t h e y would not face under a more measured pace. One r e s u l t 

of t h e schedule i n BN/Santa Fe t h a t cannot be ignored was t h a t r e l a t i v e l y few 

s e t t l e m e n t agreements were reached w i t h i n d i v i d u a l s h i p p e r s and s h o r t l i n e 

r a i l r o a d s , w h i l e t h r e e o f t h e four Class 1 c a r r i e r s t h a t i n i t i a l l y opposed 

aspects ef t h a t merger q u i c k l y entered i n t o s e t t l e m e n t agreements. 

There i s one a d d i t i o n a l f a c t o r t h a t the ccmnlssion should ..ot i g n o r e 

when s e t t i n g t h e sThedule i n t h i s proceeding. H. R. ?002, t h e Transport.-.tion 

A p p r o p r i a t i o n s Act f o r F i s c a l Year 1996, as passed by tr.e Senate on August 10, 

1995, p r o v i d e s l o r t e r m i n a t i o n of t t Comm.ission no l a t e r t h an Cecember 31, 

1995, and f o i c n l y 51 successor employees i n whatever agency i s designated as 

th e Commission's successor. I f t h a t a p p r o p r i a t i o n i s not m a t e r i a l l y 

i ncreased, i t i s c l e a r t h a t reasoned acti'^n w i l l be impeded by a l a c k o f 

p e r s o n n e l , not t o mention the chaos g e n e r a l l y a t t e n d a n t upon a r e o r g a n i z a t i o n 

such as i s c o n t e m p l a t e d . " While the Ccmmission i s t o be lauded f o r 

" Because, as d i s c u s s e d h e r e i n b e f o r e , the many p r e v i o u s t r a n s a c t i o n s 
i n v o l v i n g t h e A p p l i c a n t s w i l l be g i t e r e l e v a n t t o t h e issues i n t h i s 
p roceeding, a l l p a r t i e s w i l l need ready access t o t h e e v i d e n t i a r y 
submissions l a t h o s e p r i o r proceedi gs. Give., t h a t t h e Commission may 

( c o n t i n u e d . . . ) 
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expressing i t s i n t e n t i o n t o step up to the challenge presented by t h i s major 

r a i l merger a p p l i c a t i o n , i t simply cannot j u s t i f y s e t t i n g an overly ambitious 

procedural schedule f o r a successor agency that w i l l probably have far less 

extensive resources than the Commission presently has. 

CONCLUSION 

WHEREFORE, the foregoing considered, STRICT requests the Commission to 

re j e c t both the Applicants' proposed schedule and ̂ ne v a r i a t i o n of i t sec 

f o r t h i n the Commission's request :or comm.ents. STRICT urges that '.he 

Commission instead adept a procedural schedule consistent w i t h those adopted 

^n merger proceedings predating BN/Santa Fe but l i m i t e d to an eight-nenth 

evidentiary phase and an additional 90-day time l i m i t f o r a Commission 

decision. 

Respectfully submitted, 

SAVE THE ROCK ISLAND COMMITTEE, I,NC. 

Bv 
William P 
John T. SuClivan 
I t s Attorneys 

OF COUNSEL: 

JACKSON & JESSUP, P.C. 
Post O f f i c e Box 1240 
Arl i n g t o n , VA 22210 
(703) 525-4050 

''(...continued) , 
soon be succeeded by another agency, i t needs to make arrangements so 
that thoFie oT.^missions can be easily accessible before, during and 
a f t e r the t r a n s i t i o n period, especially i f the Applicants' proposed 
schedule or the Ccmmissicn's suggested v a r i a t i o n i s adopted. 
Documents retained i n a general government warehouse miles from 
Cor.->miB8iQn headquarters w i l l be o£ l i t t l e use to t'-̂.e parties i n t h i s 
proceeding. 
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I t e r No. 

Page Count [_ 
•5ffr>r_^ji: 

HuPo.it Sourcing 
Wilm'ngton "-f. :9398 

DuPont Sourcinii 

>ept 

O f f i c e of the Secretary 
Case Control Branch 
Attn: Finance Docket No. 3 2760 
I n t e r s t a t e Cc-^Jlerce Coniiiissicn 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, DC 2 0 4.'' 

The purpose of t h i s l e t t e r - i s t o express the DuPont C^^i..pany's 
o b j e c t i o n t o the proposal t o ,^xpedite the p r o r e d u r a l schedule f o r the 
Unicn P a c i f i c Corporation's (UPC) c o n t r o l an." merger a p p l i c a t i o n 
regarding tho Southern P a c i f i c R a i l Corporation (SPC). This 
t r a n s a c t i o n w i l l have a major impact on the l e v e l of c o m p e t i t i o n i n 
TJ.S. r a i l t r a n s p o r t a t i o n . 

DuPont i s 3 major e x p o r t e r from the U..S. Any merger t h a t 
p o t e n t i a l l y reduces the l e v e l of competition i n the r a i l i n d u s t r y 
t h r e - t e n s our a b i l i t y t o compete i n the world markets. The ma-jority of 
our r a i l shipments o r i g i n a t e m the g u l f coast s t a t e s , a region t h a t i s 
q r e a t l y impacted by the proposed iuerger. We need time t o assess the 
l u l l impact of t h i s merger. 

We r e s p e c t f u l l y request t h a t the I n t e r s t a t e Commerce Commission 
r e t a i n the o r i g i n a l proposed schedule submitted i n the UPC P e t i t i o n . 

S i n c e r e l y , 

Charles N. Beirkampeii 
D i r e c t o r - Global D i s t r i b u t i o n 

•c: A r v i d £. Roach, I I , Esq. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington, DC 20044 

Paul A. Cunninghdm, Esq. 
Harkins Cunningham 
1 '00 Nineteenth S t r e e t , N.W. 
Washington, DC 20036 

Cifica of tl'9 ?Hc:etary 
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EADS CONSUMERS SUPPLY CO., !NC. 
FARM SUPPLY CENTER HASWELL ELEVATOR 

P. O BOX 98 p. o. BOX 207 

EADS, COLORADO 81036 HASWELL, COLORAi>0^ 

303-438-2201 303-436^5 

P l e a s e be ..dvtsed t h a t r e c e n t i y i t caw© t o t h e a t i 
o. t h e Board o f D i r e c t o r a o f Eads Consumers Supply Co. I n c oJ 
Eaia and H a s w e l l C o l o r a d o i n Kiowa County t h a t a p e t i t i o n or 
a p p l i c a t i o n wac r e c e n t l y f i l e d b e f o r e t h e I n t e r s t a t e Cowwerce 
Commission I n Washington, D.C. by Union P a c i f i c R a i i r o a d Company 
ar.d I t s a f f i l i a t e , M i s s o u r i P a c i f i c R a i l r o a d Co«pany and S o u t h e r n 
P a c i f i c T r a n s p o r t a t i o n Company d i t s a f f i l i a t e . S t. L o u i s 
o r u t h w e s t e r n R a i l r o a l Company, i n ICC Fin a n c e Docket No. 32760. 

Of p a r t i c u l a r c o n c e r n t o our c o u n t y i s t h a t n o t i c e has 
been p u b l i s h e d i n our l o c a l newspaper as w e l l as newspapers i n 
s u r r o u n d i n g c o u n t i e s , p u b l i s h i n g n o t i c e o f an abandonment o f t h e 
r a i l r o a d l i n e commencing a t a p o i n t i n w e s t e r n Kansas and 
c c n t m u i i westward i n and t h r o u g h o u t Kiowa County, t h r o u g h 
Crowley County and e n d i n g m Pueblo County. C o l o r a d o . 

The impact o f ahandcning t h e e n t i r e and o n l y r a i l r o a d 
l i n e i n Kiowc County w c u l d be a b s o l u t e l y d e v a s t a t i n g t o our 
County f o r s e v e r a l reasons. I n as much as Kiowa County i s a 
g r e a t wheat and o t h e r f e e d g r ^ i t n ,->roducing County, our f a r m e r s 
and g r a m e.:evators r e l y e n t i r - l y upon t h e r a i l s f o r shipment o f 
our g r a i n s t o market. To t a k e away our r a i l s h ipment wou.'..̂  aoo 
s u b s t a n t i a l c o s t s m t r u c k i n g c o s t s t o our a r e a f a r a e r s an-'' 
e l e v a t o r s i n co m p a r i s o n t o f r »ers and e l e v a t o r i n s u r r o u n d i n g 
areas. U s i n g t h e f i g u r e o f 3.000.000 b u s h e l s o f wheat i n 
e l e v a t o r s i n t h e c o u n t y t o d e t e r m i n e t r u c k i n g , you w u l d p l a c e 
.ab..ut 33.'2.«0 a d d i t i . o n a l ^ e * i t r a c t o r - t r a i l e r r i g - o n t o heavi«-
damaged s t a t e highways J u s t t o f r e i g h t o ut o f t h e r e g i o n . The 
t r u c k i i . g r a t e would t h e n be passed on i n de c r e a s e d cash p r i c e vo 
the L o c a l f a r m e r s . 

D e v a l u a t i o n o f t a x b a s i s on t h e e l e v a t o r a f t e r r e c e n t l y 
u f . g r a d i n g t o h i g h speed e l e v a t o r s and l o a d o u t s -^ould he major 
i m p a c t s t o o u r huemeEE. The r«.3ale v a l u e o f th«. e l e v a t o r would 
be g r e a t l y d e c r e a s e d , income wculd d e c r e a s e because o f l o s s o f 
r a i l m u r k e t s i n S a l i n e , Kansas C i t y . W i c h i t a , C o f l e e v i l l e f l o u r 
M i l l s , E n i d , a l l G u l l m a r k e t s and so f o r t h . The t a x revenue t o 
the co\anty would d e c r e a e e by 20% or more f r o m 1994 base .from 
d i E c o n t i n u e d r a i l t r a f f i c . 

G i v e n our s p a r s e p o p u l a t i o n i n S o u t h e a s t C o l o r a d o t o 
abandon t h a s r a i l r o a d l i n e c o u l d have t h e po e n t i a l of lE.yinq o f f 
a p p r o x i m a t e l y 125 r a i l employees as w e l l as a m y r i a d o f r e l a t r > H 
employees an s p i n - o . f f and s e r v i c e or s u p p o r t i n d u s t . i e s . 



COOP 
EADS CONSUMERS SUPPLY CO., INC. 

FARM SyPLY CENTER 

P O. BOX 98 

EADS, COLORADO 81036 

303-438-2201 

HASWELL ELEVATOR 

P. O. BOX 207 

HASWELL, COLORADO 81045 

303-436-2323 

C l e a r l y , g i v e n t h e damaging e f f e c t such a p r o p o s a l w o u l d 
p r e s e n t t o ou r C o u n t y , f a r m e r s , g r a i n e l e v a t o r s , r a i l employees 
and t h e g e n e r a l t a x p a y e r s , any h e l p you c o u l d e x t e n d t o us on 
t h i s m a t t e r w o u l d be g r e a t l y a p p r e c i a t e d -

r f you have any q u e s t i o n s o r comments on t h i s m a t t e r 
p l e a s e f e e l f r e e t o c o n t a c t us . 

31 n c e r e l y . 

Mike W e i r i c h - P r e s i d e n t 

Donald Oswald-Vice P r e s i d e n t 

Rodney jfer own,-Di j Lrec t to r 

J?andvJLXrrew - D i r e c t o r 

T im W e e k s - S e c r e t a r y 
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LAW O F F I C E S 

F R I T Z R K A H N . P.C. 
S U I T F 7 5 0 W E S T 
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ORIGINAL 

(20S) 0 7 1 - 8 0 0 7 
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September 18, 1995 

Hon. Vernon A. Williams 
Secretary 
i n t e r s t a t e Commerce Commission 
Washington, DC 20423 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n Finance Docket No. 32760, Uniot: Pacific 
Corporation,—etc^, are the o r i g i n a l and twenty copies of the 
Conments of Georgetown Railroad Company and Texas Crushed srone 
Company. 

Extra copies of the Comments and of t h i s l e t t e r are enclosed 
for you to rtamp to acknowledge your receipt of them r.nu to return 
to me. 

By copy of t h i s l e t t e r , service i s being effected upon counsel 
fo r the Applicants, the Attorney General, the Secretary of 
Transportation and ALJ Nelson. 

I f you have any question concerning t h i s f i l i n g or i i I 
otherwise can be of a.=;<;istance, please l e t me know. 

Sincerely yours. 

enc 
cc : Ar-id E. Roach I I , Esq. 

Paul A. Cunningham, Esq, 
Hon. Federico F. Pena 
Hon. Anne K. Bingaman 
Hon. Jerome Nelson 
Mr. Charles R. Turner 
Mr. W. B. Snead 
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Xim^RS-VKVE COMMERCE CCMMISSION 
^•'^Sac^e^*'^ N \ \ wa.<:;HTNGTON, D. C. ^0-,^^ 

Finance Docket No. 32760 

ORIGINAL 
V. GRR-

l I 

UNION PACIFIC CORPORATION̂  e ^ . ^ i . , 
--CONTROL AND MERGER-

SOUTHERN PACIFTC TRANSPORTATION CORP., 

11 

COMMENTS 
OF 

P„«.tan.s, Georgetown RaUroaa Company o. Oecrgetowr,, Texa, 

aud Texas Crushed Scone Company ot Ceor.etcwn, Texas, 

respond .n oppos.Uon to .ne soHed.Ie proposed . y cne Co...ss-.on. s 

T 1Q95 Decision No. l, as follows: 
decision, served September 1, 1995, Decis 

foremost consideration whether a proposed merger of 

• „,-,r y~.̂r rhf2 Commission, 
c„o Class I ra-.lroads snouid be autnor.--ea by 

pursuanc Co cne prov.s.ons o. « U.S.C. in«>b, U> , .s wUecner cne 

cransaoc.on would nave an adverse effece on co.pecrc.on a^on. r a . l 

c a r r i e r s i n che affecced region. 
„ hv che Applicants chemselves, no proposed 

2 A= portrayed by cne rtppi.^ 

.pr o o t e n t i a l l y ; i l l be as anticompetitive as that of 

r a i l r o a d merger p o t e n t i a l l y ...^^^^ 

,ne UP and SP,- unless che AppUcancs were Co ™a.e signi.icanc 

ooncessions noc yee disclosed or the C o ^ i s s i o n to i.pose 

meaningful conditions u n l i . e chose recencly accaohed, che aP w.U 

-1-



c o n t r o l the only r a i l r o a d routes along the Gulf Coast, between 

Corpus C h r i s t i and New Orleans, the only r a i l r o a d routes along the 

Pacif i c Coast, betweer Seattle and San Diego, and the only central 

c o r r i d o r routes, between Denver and San Francisco. 

3. A transaction as destructive of r a i l r o a d competition as 

the proposed merger promises to be does not warrant the rush to 

judgment that the Applicants' suggested procedural schedule would 

e f f e c t and that the Commission's further abbreviation of i t would 

exacerbate. I t i s one thing f o r the Commission t c have taken 

twelve years to decide the Rock Island case -- a procedural 

disaster that obviously continues to haunt the Commission; i t i s an 

altogether d i f f e r e n t t h i n g f o r the Commission to commit i t s e l f , as 

well as whatever agency w i l l succeed i t at year's end, to resolve 

i • approximately s i x months' time the many d i f f i c u l t issues posed 

by the Applicants' proposal. The timetable i s simply too short. 

4. The atute, 49 U.S.C. 11345(b), permits p a r t i e s , such as 

Protestants, 45 days a f t e r Federal Register p u b l i c a t i o n to submit 

t l . ^ i r comments on the Amplication and 90 days to f i l e t h e i r 

inconsistent applications, i f any. Applicants and presumably the 

Comii'.ission would not provide f o r the f i l i n g of comments at a l l ; 

indeed, the Commission didn''t see f i t to allow the f i l i n g of 

comments i n -.he recent BN.- ATSF proceeding. Applicants at least 

recognize that t h t s t a t u t e provides a 90-day period f o r opposition 

parties to f i x e t h e i r inconsistent apo.l i c a t i o n s ; the Commission 

proposes to reduce the f i l i n g time to 30 days. Presumably the 

Commission believes i t can do sc by the incantation of the section 



10505 fi n d i n g s , but how the Commission can conclude, as i t 

conveniently d i d i n i t s decision of September 5, 1995, Decision No. 

3, that li. the context of t h i s proceeding i t s modification of the 

procedural requirements that otherwise would obtain i s of l i m i t e d 

scope i s unfathomable. 

5. The Commission's rules, 49 C.F.R 1180.0, et seq , set out 

a c a r e f u l l y c r a f t e d timet-able f or processing an a p p l i c a t i o n i n a 

major transaction as Applicar-ts' proposed merger obviously i s , and 

the Applicants have f a i l e d to make a showing of good cause why i t 

should be shortened, as they have suggested. The BN/ATSF 

proceeding, contrary to Applicants' assertion, does not establish 

a precedent, f o r that transaction could not be consummated u n t i l 

the Commission had acted. In contrast, UF's tender o f f e r has been 

successfully completed, and UP now holds 25 percent of the SP's 

stock, a l b e i t m a voting t r u s t pending the Commission's conclusion 

of the case. SP lacks neither the management nor the resources to 

continue to be able to operate successfully i n the meantime. In 

the circumstance^, the r i g h t s of opposing pa r t i e s should not be 

trampled i n the stampede to approve the Applicants' proposal. 

•3-



WHEREFORE, Protestants, Georgetown Raiiroad Company and Texas 

Crushed Stone Company, oppose the procedural schedule the 

Applicants have proposed and i t s abbreviation by the Commission. 

Respectfully submitted, 

GEORGETCWN RAILROAD COMPANY 
TEXAS CRUSHED STONE COMPANY 

By t h e i r attorney. 

F r i t z y d . Kahn 
Fripjf R. Kahn, P.C. 
Syite 750 West 
110'" New York Avenue, NW 
Was..ington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: September 18, 1995 

CERTIFICATE OF SERVICE 

Copies of che foregoing Comments t h i s day were served by me by 

mailing copies chereof, with f i r s t - c l a s s postage prepaid, to 

counsel for each of the Applicants, the Attorney General, the 

Secretary of Transportation and ALJ Nelson. 

Dated at Washinaton, DC, t h i s 18th day of September 1995. 

c3U 

R. Kahn 
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HiLBi RN, CALHOON, HARPER, PRUNISKI & CALHOUN, LTD. 

AlTOKNE^ S AT LAW 

^ 6 ' 

£ N F CALHOON 
f .BNFST M HAMPER JR 
JOHN E PRUNISKI. Ill 
JOHN C CALHOUN JR 
OAVIO M FUQUA 
JAMES M .4CHANE . JR 
PHIL CAMPBELL 
J MAURir .E " C Q K R S 
PAULA JAMELL STOPEYOARO 
SCOTT E DANIEL 
CARROLD E RAY 
SCOTT T VAUGHN 
SUSAN GORDON GUNTER ^ 
JAMES D LAWSCN 
DORCY KYLE CORBIN 
GRAHAM F SLOAN 
MARK K. HALTER 
MICHAEL E. HARTJE. . 
DEAN L WORLEY 
BRUCE D EDDY 
PAMELA A MOSELEf 
RANDY L GRICE 
H JOHN CHAKALES 

{•' <:LOOR — THE TWIN CITY PANK BUILOING 

ONE RIVERFROKT PLAC E 

POST OFFICE "'OX 5551 

NORTH UTTLE ROCK. ARKANSAS 72119 

Septembe- 15, 199.*? 

T E U P H O N E : (501) 372^)110 
TELECOPIER: (501 ! 372 -20M 

Office ol" the Secretary 
Case Control Branch 
Attn: Finance Docket No. 32760 
Interstate Commerce Commission 
1201 Constitution Ave. N.W. 
Wa.shington, D.C. 20423 

VIA FEDERAL EXPRESS 

Re: ICC Finance Docket No. 3276L 
Southem Parinc Rail Corp. 
Comments on Proposed Froced"ntl Schedule 

Union Pacific - Control and Merger -

Dear Sir/Madam: 

Enclosed you will find « original and twenty-one (211 -opies ot Gulf R:ce Arkansas. 
Inc.'s Written Corn.rr.ents on Proposed Procedural Schedule for filing in the above-referenced 
matter. Please return any extra file-marked copies of the enclosed document to me in a self-
addressed, stamped envelope which I have enclosed for vour convenience. 

Thank you for your prompt attention to this matter, 
comments, please do not hesitate to contact me. 

If >ou have any questions or 

Sincerelv, 

DLW:tss 
Enclosures 

ENTERED 
Office ot the Secretary 

SEP 1 8 t995 i 

mPart of 
Public .Reccrd 

Dean L. Worley 



HiLBLRN, CALHOON. R\RPKR, PRIMSKI & CAIHOI s, LTP. 

cc: Administrative law Judge Jerome Nelson (via federal express) 
Arvid E. Roach, I I . Esq. (via federal express) 
Paul A. Cunningham, Esq. (via federal express) 
Cannon Y. Harvey, Esq. (via federal express) 
Carl W. Von Bemuth. Esq. (via federal express) 
James V. Dolan. Esq. (via federal express) 



EN'̂ 'ERED 
Office ot the Secretary 

SEP 1 '3 1995 
r r i Part of 

BEFORE THE 

BNTERSTATE COMMERCE COMMISSION 

Finance Doc)cet No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

GULF RICE ARKANSAS. INC.^8 
WRITTEN COMMENTS ON PROPOSED PROCEDURAL SCHEDULE 

DEAN L. WORLEY 
HILBURN, CALHOON, HARPER 
PRUNISKI & CALHOUN, LTD. 

EIGHTH FLOOR - THE TWIN CITY BANK BUILDING 
ONE RIVERFRONT PLACE 
POST OFFICE BOX 5551 

NORTH LITTLE ROCK, ARKANSAS 7 2119 

ATTORNEYS FOR GULF RICE ARKANSAS. INC. 

The time f o r f i l i n g comments, p r o t e s t s and other o p n o s i t i o n 

evidence and arguments due should be extended t o one hundred twenty 

(1.^0) days a f t e r any abandonment a p p l i c a t i o n i s f i l e d . Gulf Rice 

a n t i c i p a t e s t h a t i t , and other p a r t i e s adversely af-^ected by the 

abandonment o f the UP l i n e between Jonesboro and Cherry V a l l e y , 

Arkansas, w i l l f i l e (among other t h i n g s ) economic impact statements 

i n support o f t h e i r p r o t e s t s . However, such statements cannot be 

ordered u n t i l ':he a p p l i c a t i o n f o r abandonment, and r e l a t e d data 

provided by A p p l i c a n t s pursuant t o 49 C.F.R. § 1152.22 (e) , i s 



reviewed. 49 C.F.R. § 1152.25(a)(2) allows the submission of 

evidence concerning the impact on r u r a l and community development. 

The proposed abandonment w i l l have a devastating e f f e c t on the 

ru r a l community of Harrisburg, Arlcansas, as well as other local 

communities serviced by th;2 UP l i n e . I t i s u n l i k e l y , however, that, 

a l l evidence to br. submitted w i l l be prepared w i t h i n ninety (90) 

days. 

Gulf Rice requests th a t the Commission's alternate proposal, 

which would require a l l evidence to be submitted w i t h i n s i x t y (60) 

days of the f i l i n g of an application f or abandonment, be rejected. 

Gulf Rice and other interested parties in the Craighead, Poinsett 

and Cross County areas cannot gather the evidence necessary to 

oppose the proposed abandonment w i t h i n s i x t y (60) days of the 

f i l i . n g of an a p p l i c a t i o n f or abandonment. 

The proposed procedural schedule does not provide a time frame 

for investigations pursuant to 49 C.F.R. § 1152.25. However i t 

appears that each protest to a proposed abandonment w i l l be 

investigated. Gulf Rice requests c l a r i f i c a t i o n of whether 

i n , e s t i g a t i o n of a l l abandonment protests w i l l be rade through oral 

bearing. 

At t h i s early stage, the undersigned has been mncacted by 

repre.-pnt=itives of the City of Harrisburg, Arkansas, the County of 

Poinsett, Arkansas, as well as f i n a n c i a l inst t u t ions, school 

d i s t r i c t a u t h o r i t i e s , members of various a g r i c u l t u r a l groups, as 

well as pr i v a t e c i t i z e n s , seeking to become involved i n opposition 

to the proposed abandonment between Jonesboro, Arkansas and Cherry 

Valley, Arkansas. In order to prepare and submit these party's 



pertinent information, shortening of applicable deadlines should 

not be approved by the Commission. 

Respectfully submitt.-?d. 

Ban L. WorJey \ Dean L. WorJey 

Hilburn, Calhoon, Harper, 
Pruniski 6 Calhoun, Ltd. 

One Riverfront Place 
Sth Floor-Twin City Bank Bldg. 
Post Office Box 5551 
North L i t t l e Rock, AR "72119 
Attorneys f o r Gulf Rice Arkansas, 
Inc. 

CERTIFICATE OF SERVICE 

I , Dean L. Worley, do hereby c e r t i f y that a true and correct 
copy of the foregoing document was sent oy Federal Express, postage 
prepaid, t o Administrative Law Judge Jerome Nelson, FERC, 325 N. 
Capitol St, N.E., Washington, D.C. 7426, Arvid E. Roach, I I , 
Covington & Burling, 1201 Pennsylvania Avenue, N.W., P.O Box 7566, 
Washington, D.C. 20044, Paul A. Cunningham, Harkins Cunningham, 
1300 Nineteenth Street, N.W., Washington, D.C. 20036, Cannon Y. 
Harvey, Southern Pac i f i c Transportation Company, One Market Plaza, 
San Francisco, C a l i f o r n i a 94105, Carl W. Von Bernuth, Union 
P a c i f i c Corporation, Martin Tower, Eighth and Eaton Avenues, 
Bethlehem, Pennsylvania 18018, and James V, Dolan, Law Department, 
Union P a c i f i c Railroad Company, Missouri Pacific Railroad Company, 
1416 Dodge Street, Omaha, Nebraska 68179 t h i s /S ̂  day of 
September, 1995. 

Dean L. Worley \ 
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Page Count_ 

.ouTMAN SANDERS 
r O F l ' M E Y S A T U / V W 

i^,cL^ 1 

WILLIA A MULLiNo 

6 0 1 - ' E N N S X V A N i A AVE ' .OE N W 

SUITE 6 4 0 

N O H T H B U I L D I N G 

V 7 A S H I N G T O N D C 2 0 0 0 4 

T E L E P H O N E 2 0 2 274 2 9 5 0 

l ^ACSlMILE 2 0 2 274 2 9 9 4 DIRECT 202 2M 295J 

September 18, 1995 

^•^ 
Mr. Vernon A. Wiliiams 
Secretary 
I n t e r s t a t e Commerce Commission 
Room i32 4 
Washington, D.C. 20423 

RT- Finance DocJcet Wo. 32760, L'.^: on Pacific Corporation, 
Union Pacific Railroad Company and Missouri Pacific 
Railroad Company -- Control and Merger — Southern 
Prcific i^^il Corporation, Southern Pacific 
Transpor-;3tion Company, St. Louis Southwestern /?ailivay 
Company, SPCSL Corp. and The Denver and Rio Grande 
Western Railroad Company 

Dear Secretary Williams: 

Enclosed are the o r i g i n a l and twenty-one copies of the 
Comments of The Kansas City Southern Railway Compary on Proposed 
F>-ocedural Schedule, designated KCS-3. Alsc enclosed i s a 
disk e t t e of t h i s document. Please date and time stamp one copy 
and r e t u r n to the courier f o r our f i . o s . 

No f i i i n a fee i s required. See 49 C.F.R. Part 2 0 0 2 . 2 ( f ) . 
Copies have been ser .'«̂d jn a l l known parties of reco .-d. 

Very t r u l y yours, 

W i l l i e A. Mullins 

EnclC'Sures 

rc: Part i OS of Record 
Robert K. D r e i l i n g , Esquire 

Han of 
Public Racord [3] 



BEFORE THE 
INTERSTATE COMMERCE CONL\USSION / N > 

HNANCE DOCKET NO. 32760 

UNION PACinC CORPORATION. UNION »»ACinC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

-CONTROL AND .MERGER -

SOUTHERN PACIHC RAIL CORPORATION. SOUTHERN PACIHC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY. SPCSL CORP. ANT) THE DENVER 
ANT) RIO GRANT)E WESTERN RAILROAD COMPA. Y 

COMMENTS OF THE KANSAS CITV SOUTHERN RA ILWAY C O M F A N Y 
ON PROPOSED PROCEDLHAL SCHEDULE 

R'chard P. Bruening 
\V. James Wochner 
Robert K. Divlwng 
The Kansas City Southern 

Railway Company 
1:4 West l l th Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. MoUn 
William A. Muliias 
Troutman Sanders 
601 Pennsylvania ,\\e. N.W. 
Suite 640 - North Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

September 18. 199" 
O f " 

SEP 191995 

PublieR«(x 
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BEFORE THE 

INTERSTATE CONLMERCE COMMISSION 

FIN.ANCE DOCKET NO. 32760 

LT>aON PACIHC CORPORATION, ITVION PACIHC RAILROAD CO.MPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

-CONTROL ANT) MERGER -
SOUTHERN PACIHC RAIL CORPORATION, SOUTHER.x PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
CO.MPANY, SPCSL CORP. AND THE DEN\ ER 

AND RIO GRANDE vVESTLRN RAILROAD COMPANY 

COMMEiVTS OF THE KANSAS CITY SOUTHFIUV RAILW AY COMPANY 
ON PROPOSED PROCEDLHAl SCHEDLT.E 

On August 4, 1995, U.̂ ion Pacific Corporation, Union Pacific Railroad Company, 

Missouri Pacific Railroad Company. Southem Pacific Rail Corporation. Southem Pacific 

Tranuportation Company, St. Louis Southwestem Railway Company, SPCSL Corp., and The 

Denver arid Rio Grande Westem Railroad Company, collectively, "Aoplicints." filed a 

"Petition to Establish Procedural Schedule" and attached as Appendix A to that petition 

"Proposed Discovery Guidelines.' Oi August 14, The Kansas City Southem Railway 

Cornpany ("KCS") filed comments on the proposed procedural schedule and the proposed 

discovery guidelines (KCS-1). By decision served September 1 (Decision No. 1), the 

Commission requested comments on Applicants' proposed procedural schedule. The 

Commission also requested comments on a proposed modification to the Applicants' 

procedural schedule. In re onse to Decision No. 1, KCS hereby files these comments. 



KCS-3 

I. APPLICANTS HAVE NOT PRO\TDED THE COMMISSION VVITH AiN 
ADEQUATE BASIS FOR DEPARTING FROM THE PROCEDURAL 
REQUIRE.MENTS SET FORTH IN THE STATUTE AND THE REGULATIONS 

Under § 1180.4(0(5) of the Commission's regulations. Applicants must provide an 

independent basis for departing from the regulations and "give the specific reasons" why 

waiver is necessary. 49 C.F.R. § 1180.4(0(5). While lhe proposed procedural schedule is 

modelled after that followed by the vJommission in Burlinptor, Nonhem Inc, & Burlington 

Nonhem R.R. - Control and Merger -- Santa '^e Pacific Corp. & Atchison, Topeka & Santa 

fe Ry., Finaiice Docket No. 32549 (ICC served Mar. 7, 1995)CB.W/Santa fe or BN/SF'), 

Applicants have not presented any legal or policy justifications for adopting the BN/Santa Fe 

procedural schedule in this proceeding. Applicants' only justification for their proposed 

schedule is to point to the BN/Sarua Fe proceeding and the Commission's proposed Ex Parte 

No. 282 (Sub-No. 19)' rules and claim "mt too." However, pursuant to the rules for 

granting waivers of the regulations. Applicants' simply pointing to the BN/Santa Fe 

proceeding as a reason for automatically adopting Applicants' proposed schedule is 

insufficient. In faci, the Commission has stated that the wai .er process should be used "so 

that applications can be tailored to specific factual circumstiJices."- However, rather than 

tailoring its proposed schedule to the specific factual circumstances of this proceeding. 

Applicants have simply urged the r-immissio.i to adopt a cookie cutter approach. 

' New Procedures in Rail Acquisitions: Mergers & Consolidation, Ex Parte No. 282 
(Sub-No. 19) (ICC served Jan. 26. 1995). 

' Railroad Consolidation Procedures, 366 I.C.C. 75 at 80 (1982) (Ex Parte No. 282 
(Si'b-No. 3)). 
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Applicants must present "the specific reasons" fur their request. Applicants po'int to 

the Commission's Nodce of Proposed Rulemaking in Ex Parte No. 282 (ICC served Jan. 26, 

1995) as justification for their request. Yet nothing in that rulemaking or in their petition 

points to a sufficient legal reason to modify the current procedural timeframes set forth at 

§ 1180.4. The Commission has never adopted, as final rules, the proposed schedule 

contaired in Ex Parte No. 282 (Sub-No. 19), and, until the Commission adopts that proposal 

as final rules, the current regulations governing the processing of merger proceedings apply. 

The Applicants and the Commission must provide a sufficient legal basis for changing those 

dme frames already adopted by the Ccmmission and set forth in the regulations. None has 

yet been provided. 

The Commission's existing procedures for major transactions were adopted pursuant 

to Congressional action, and consistent with that intent, have proven to be an adequate 

process for dealing with the myriad of issues presented by the many previous complex 

merger and consolidation proceedings. The first Railroad Consolidation Procedures' 

originally were adopted pursuant to the statutory directive<; ot the Railroad Revitalization and 

Regulatory Reform Act of 1976, P.L. 94-210 (the "4R Act") The 4R Act contained specific 

procedural provisions, now codified at 49 U.S.C. § 11345, for processing merger 

applications. Since that time, these procedural provisions have not been modified 

significantly 

' Railroad Consolidation Procedures. Ex Parte No. 282 (Sub-No. 1) (ICC served Jan. 
28. 1977) (Final Rules). These procedures, including various amendments to them, are 
currently codified at 49 C.F.R. Part 1180. 
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Sf)ecifically, the 4R Act required the Commission to conclude evidentiary proceedings 

on any merger involving two class I carriers within 24 months from the date of the filing of 

the applicai".on. The Commission then had another 6 months to issue a final decision on the 

application. This 2'A year time limit for the Commission to issue a decision was considered 

a significant advancement from the previous procedures, which provided no time limit at all. 

Indeed, a two and one-half year process was considered "swift" action. 

It is generally agreed that there is a great need for swifter merger action by the 
Commission. Between the years 1955 and 1970, there were 59 merger 
applications presented to the ICC. . . Of the 59 mergers, . . . 22 took more 
than I year; 12 took more than 2 years: 8 took more than 3 years; 6 took 
more than 4 years; 4 took more than 5 years; 3 took more than 6 years; 2 took 
more than 7 years; and 1 took more than 8 years to decide. . . the proposed 
Rock Island-Union Pacific Railroad merger . . . lasted more than 10 years. 

S. Rep. No. 94-499, 94th Congress. 2nd Sess., reprinted in 1976 U.S.C.C.A.N. (vO Stat.) 

31. As noted, the Commission then adopted the original Ex Parte No. 282 implementing 

regulations that prescribed the time framework for conducting the merger proceeding. 

Congress could have adopted shorter time frames, but specifically declined to do so. 

The adopted time frame was considered an expedited merger process, and while imposing a 

cap of 2'/i years, the time frames established within the "cap" were considered the minimum 

times necessary to provide parties the opportunity to develop their evidentiary case. Tht 

Commission itself commented that the time frames adopted under the 4R Act constituted 

"rigorous," "stringent," and "expedited" time frames for completing a merger proceeding. 

Railroad Conwlidation Procedures, Ex Parte 282 (Sub-No. 1) at 787. 791, and 797, 

respectively. The Commission believed it would have to do all that it could to "eliminate all 

-4 
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sources of potentially undue delay" in order to meet the time deadlines. Railroad 

Consolidation Procedures, Ex Pane 282 (Sub-No. 1) at 787. 

The time periods between the various filings as proposed by Applicants stand in stark 

contrast to those adopted in other proceedings and those intended by Congress and contained 

at 49 C.F.R. § 1180.4. The Applicants have failed to provide any evidence that the 

proposed time periods would be adequate for this proceeding. For example, the schedule 

proposes 10 days between the time the evidentiary record closes and the time briefs are due; 

15 days between the filing of the briers and oral argument; and 40 days between oral 

j-gument and a final decision by the Commission. In UP/CNW,* the Commission adopted 

30, 35, and 80 days, respectively, finding that such periods, representing extensions from 

those requested, were necessary to properly analyze the competitive issues. UP/CNW, 

Decision No. 4, 1993 ICC LE.XIS 11, * 7. In MKT,'' the Commission adopted such 

respective time frames of 45 days, extended from 30, and 60 days, extended from 30. 

Because of uncertainties in the MKT proceeding, the Commission did not establish a specific 

time period for issuance of a final decision. MKT. March 16. 1987 decision. 1987 ICC 

I EXIS 402, • 5. 

* Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 
Railroiul Company - Control Chicago and Nonh Westem Holdings Transponation 
Companx and Chicago and Nonh Western Railway Company, Finance Docket No. 32133 
(ICC decided Feb, 21, 1995)("6T/CW). 

' Union Pacific Corp., Union Pacific R.R. & Missouri Pacific R.R. - Control -
Missouri-Kansas-Texas R.R., 4 I.C.C.2d 409 (\9m{"MKT'). 
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There is no basis for the Commission now to adopt shorter dates for all future 

mergers when it has recently rejected such shorter periods in numerous cases that were far 

less complex than this one. This circumstance is especially troublesome given that the 

proposed schedule does not provide a mechanism by which an ALJ could extend the time 

periods if necessary. There is no rational basis for changing the current regulations and 

adopting a shonened process with no flexibility to change the time periods. 

In a number of cases, the Commission has adopted procedural schedules significantly 

shorter than those in the statute and the regulations.'* but it should not do so here. The 

proposed procedural schedule, if adopted, would eUminate any flexibility for adjustment, 

contrary tc past precedent. For example, when the Commission has adopted shorter 

procedural schedules than that provided by the regulations, the Commission has consistently 

delegated to the Administrative Law Judge ("ALJ") the authority to extend, revise, or 

otherwise modify the procedural schedule.̂  In at least two of the most recent major merger 

* See Rio Grande Indus. Inc., SPTC Holding, Inc., & The Denver & Rio Grande 
Westem R R. Co. - Control - Southem Pacific Transp. Co., 4 I.C.C.2d 834 (1988) (6 
months from filing to decision); Union Pacific Corp., Union Pacific R.R. & Missouri Pacific 
I'.R. - Comrol - Missouri-Kansas-Texas R.R., 4 I.C.C.2d 409, 419 (1988)(18 months from 
filing to decision); Norfolk Southem Corp. - Control - Norfolk & Westem Ry. Co., dc 
Southern Ry. Co.. 366 I.C.C. 173, 177 (1982) (15 months from filing to decision). Cf. Rio 
Grande Indus. Inc. - Purchase & Related Trackage Rights - Soo Line R.R. Line Between 
Kansas City, MO & Chicago, IL, 6 I.C.C.2d 854 (1990) (10 mo.uhs from filing to decision); 
Chicago, Milwaukee. St. Paul <& Pacific R.R. - Reorganization — .Acquisition by Grand 
Trunk Corp., 2 I.C.C.2d 161 (1984) (7 months from filing to decision). 

' See Union Pacific Corp., Union Pacific R.R. Co. & .Mi.<isouri Pacific R.R. Co. -
Control - Missouri-Kansas-Texas R.R Co., Finance Docket No. 30800, 1987 ICC LEXIS 
402 at *7 (We agree with the CAU's •ecommendation to authorize hir.i to make revisions in 
the schedule), Union Pacific Corp., Union Pac fic R.R. Co. C. Missouri Pacific R.R, Co, -
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cases, the Commission adopted schedules of approximately one year in length, but due to the 

fact that these schedules d'd not provide enough time, the A U extended the schedules. In 

both instances, the ultimate time from the filing of the appliciUon to the fin;J decision was 

significantly longer than was initially anticipated.' 

In prior cases, as long as the AU did not exceed the regulator}' and statutory time 

limits, the AU had both the flexibility and the legal authority to adjust the schedule. 

Because the initial time frames were shorter than those provided by the regulations, parties 

were unable to argue that an extension of those time framca violated the regulations, the 

statute, or their due prcrtss rights under the Administrative Procedure Act. Thus, where 

necessary, the Commission utilized its powers under 49 U.S.C. § 10505 to adjust such time 

penods. See RGi, 1988 ICC LEXIS 2 *6. 

As set forth below and in the Verified Statenents filed contemporaneously herewith, 

it appears that the full time provided in the statute w ll be necessary due to the complexity of 

th; issues. If, during the course of the proceeding, it .appears appropriate o adjust those 

time periods, including shortening procedural deadlines, the . \ U should have this authority. 

As a result, no party would be deprived of its full procedural rights without first having an 

Control - Chicago and Nonh Westem Holdings Co. and Chicago and Nonh Westem 
Transponation Co., Finance Docket No. 32133, Decision No. 4, 1993 ICC LEXIS 11 at *1 
(The CAU would have authority to revise the schedule as necessary); and Burlington 
Nonhem Inc. and Burlington Nonhem R.R. Co. - Corurol and Merger — Santa Fe Pacific 
Corp. and The •'.chison, Topeka, and Santa Fe Railway Co., Finance Docket No. 32549, 
Decision No. 4 at 6 (ICC served Oct. 5, 1994)(The A U assigned to this proceeding will 
have the authority to revise the schedule as may appear necessary). 

' See MKT and UP/CNW. Yet, in none of these ca.ses did the procedural schedule 
exceed tiie 2 /̂i year statutory deadline. 
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opportunity to present its views to an AU. Adopting a different procedural schedule than 

that contained in the regulations without a full understanding o*" the issues involved, as the 

Applicants propose, would eliminate any flexibility and deprive the public of its full 

procedural rights as currently set forth in the regulations. Granting the AU the flexibility to 

adjust the schedule, is the best legal means by which the Commission can control its own 

procedural rules and yet relax them when warranted. See American Farm Lines v. Black Ball 

Freight Service, 397 U.S. 532, 538, 539 (1970). The current method is also the best means 

for the agency to control its own calendar and establish timely procedures. See City of San 

Antonio v. CAB, 374 F.2d 326, 329 (D.C. Cir. 1967). 

Furthermore, other more specific problems exist in the proposed schedule. 

Applicants proposing to merge or consolidate are required to fully develop their railroad 

merger application, consisting of operating plans, market impact analyes, financial 

projections, and labor and administrative impacts. The proposed schedule does not 

contemplate imposing a page limitation on this application itself, only on those desiring to 

oppose such an application. Given ihe geograpnic sweep of the pro}X)sed mergî r, the 

number of affected comniodities, origins and destinations, and the existing complex 

interrelationships among those markets, the analytical task confronting a prospective 

respondent in filing either comments in opposition or a responsive application is daunting. 

The number of possible combinations and permutations of protective conditions that may be 

proposed grows gecmet.ncally with the geographic size and traffic base of the applicaiits. 

The volume of traffic and operating data and shipper support statements that must be 
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obtained, digested, and presented to the Commission realistically cannot be accomplished 

within the proposed page limitaUons, especially when the applicants themselves were not 

subject to the same limitations. This inequitable treatment is wholly without support in the 

statute or the regulations, and such page limitaUons should be rejected. 

The proposed schedule also does not contemplate the filing of repiy briefs. The 

failure to include time for the filing of reply briefs is in contrast to all previous class I 

me "ger proceedings, with the sole exception of the RGI divestiture proceeding. The failuie 

to allow filing of reply briefs will deprive tNe parties and the Commission of the oppwrtimity 

to narrow the issues in dispute. As noted above, the amount of information filed in support 

of a responsive application can be enormous-especially in light of the fact that the 

Commission must consider whether shippers would be abused absent the imposiiion of 

ameliorative conditions. Reply briefs allow the parties an opportunity to review all parties' 

case-in-chief and then narrow the scope of disputes. Reply briefs thus provide a valuable 

tool for assisting the Commission in focusing on those areas where true regulatory relief is 

required. In short, the schedule, as proposed, does not comport with congressional intent, 

pas* precedent, or the st3Jidards of equitable treatment, and it should be rejected. 

n . THE SIZE AND SCOPE OF THIS TRANSACTION REQl IRE THAT THE 
PROCEDLTIAL SCHEDULE PROVIDED FOR IN 49 C.F.R. § 1180.4 BE 
FOLLOWED 

KCS has serious concerns regarding its, and the public's, ability to conduct adequate 

discovery and sufficiently analyze the competitive concems within the time frames proposed 

by the Applicants. In making its ruling in this case, the Commission must evaluate the 
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public interest standards set forth in 49 U.S.C. § 11344(b)(1). The Comm.ission is also 

charged with evaluating the anti-competitive effects of the merger, and makir g public interest 

findings. At the same time, the Commission must evaluate environmental an,l energy factors 

that have a bearing on the public interest. 

As an initial matter, the Commission must examine the effect of this merger on the 

adequacy of transponation to shippers. Further, 49 C.F.R. § 1180.1(e) requires that the 

effect of reduced competition be balanced against the interest of a finzuicially strong 

competitor. In evaluating the competitive effects, the Commission traditio-.-'My defines 

existing markets and measures the anticipated effects on those markets to determine whether 

the effects are substantial. Union Pacific Corporation, Pacijic Rail System, Inc., and Union 

Pacifi.c Railroad Company - Control - Missouii Pacific Corporation and Missouri Pacific 

Railroad Company, 366 I.C.C. 459, 512 (1982). This extensive analysis will be virtually 

impossible to perform in a proceeding of this magnitude in only 6 months. 

The modem proceeding, that most closely compares to the proceeding cunently before 

the Commission was Sarua Fe Southem Pacific Corporation - Control- Southem Pacific 

Transponation Cornpany, 2 I.C.C.Zd 709 (1986) ("SFSP"), Where the Commission denied 

the merger which was denied after fhe full 2'/i year analysis provided in 49 U.S.C. § 11345. 

In SFSP the Commission found that the merged carriers' market share of Pacific Coast rail 

traffic would exceed 90%. Further, the merged carrier would enjoy an absc!;)te monopoly 

over the southem corridor from Southem Califomia through the southwest to Texas and the 

Gulf and an 85% share of the San Francisco Bay area. The railroads operated in 9 common 
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states, with ATSF operating over 12.319 miles of railroad in 13 total states and SPT 

operating over 13,270 of railroad in 14 total states. 

In addition to the applicants, SFSP involved various railroads who sought various 

trackage rights or purchase and rulemaking conditions. Also, the Departments of Justice and 

Transportation appeared as well as other federal agencies, individual states and state 

agencies, labor organizations, shippers and other railroads, who filed briefs, comments or 

verified statements. The transcript alone consisted of approximately 20,000 pages. By 

contrast, the instant proceeding promises to be equally contested, and will likely exceed the 

scope of the SFSP pioceeding. 

While it does not appear that the parties in the SFSP proceeding identified the exact 

number of shippers who would experience a diminished number of carriers from whom to 

choose,- the number of shippers who will have their choice of earners reduced to fewer than 

three or to only one in this proceeding will far exceed that number. 

In this proceeding UP and SP operate in 25 common states, with UP operating over 

17,800 miles of railroad in 23 total states and SP operating over 14,100 miles of railroad in 

15 total states. Additionally, like the carriers in SFSP, UP and SP are already the exclusive 

c.ass I line-haul railroads in several large geographic areas. The Applicants' combined 

system would have 35,OCX) miles of track, operate in 25 states, and have annual revenue from 

rail operations of S9.5 billion. Union Pacific to Acquire Southem Pacific In a Cash-Stock 

" The Commission identified only four in its final decision, i.e.. American President 
Lines. National Piggyback Services, Inc., Sunkist Growers, Inc., and Calcot, Ltd. SPSF, 2 
I.C.C.2d at 744-50. 
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Pact Totaling $3.9 Billion, Wall Street Jourr.'A, August 4, 1995. A3. If UP and SP are 

allowed to merge, based upon 1993 data, there will be 164 BEA origin-destinatioMS with 

traffic greater than $2 million that will go from 2 to ' independent rail altematives-the 

merged UP/SP. This equates to over $1.65 billion in gross revenues that, absent some 

other relief, will no longer be subject to competition. This is over 17% of the revenue 

markets. Verified Statement of Dr. Curtis Grimm attached as Exhibit B at 5 ("V.5. 

Grimm"). Clea .̂y, the competitive effects of ins merger are enormous. 

The SFSP proceeding is anticipated to be dwarfed in comparison with the instant 

merger. As noted above, the SFSP proceeding was conducted over 2'/̂ : years; yet, the 

applicants herein propose 'o consummate this merger in one-fifth that time. Six months is 

clearly not enough time to perform a complete and thorough evaluation of this proposed 

merger's effect on competition or to determine whetĥ -r it is in the public interest. Fuither, 

tc curtail discovery may have the effect of preventing the parties from uncovering potentially 

relevant evidence. For instance, in SFSP, the Commission relied heavily on a dot-umt-nt 

uncovered by KCS in discovery. 2 I.C.C.2d at 805. It is quite likely that the document at 

issue would no* i.Hve been uncovered if that case had been on the "fast track" discovery 

schedule proposed herein. Accordingly, all interested parties should be afforded the 

opportunity to develop the record in this proceeding as completely and thoroughly as 

10 similar calculation of the competi*'ve harm from 2-1 reducfion in independent rail 
altematives has been pe.-formtrd ôr BN-Santa Pe and SP-Santa Fe, based on 1993 wavbill 
data. The revenues in traffi: for these BEA corndors are $165 million for BN-Santa he and 
$921 million for SP-Santa Fe. V.S. Grimm at 5, n. 3. 
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Congress intended when implemenfing the 2'A year fime period f r consummating a merger, 

especially in light of the size and complexity of this priKeeding. 

In recent articles and tesfimony. the Commission has made a point of disfinguishing 

its procedures under the Interstate Commerce Act ("iCA") from those procedures utilized by 

the Department of Justice under the Sherman and Clayton Acts." In fact, an important 

component of the Commission's process is the open process whereby all affected parties -

unions, railroads, shippers, states, and communiues - have an v^pportunity to parficipate in 

Ihe process. The Commission's decisions are thus based upon a public record developed 

through parucipafion of all and open to review by all. 

The need for a full and open process was recently reiterated by Commissioner 

Owen:'̂  

Admittedly, the ICA approach may at times be more complex than that used 
by DOJ. Under the Administrative Procedure Act, a full and detailed 
examination of a public record debating tradeoffs between efficiency gains and 
compennve harm is required. Under the ICA process, the public benefits and 
the compefifive consequences of mergers are quantified and compared, and 
when appropriate, specific reme<iies are crafted to protect shippers from abuse. 

Clearly the advantages of the ICC process are highly dependent upon providing all 

parties with reasonable time to develop and submit their pc<;'*''̂ .'is. Test'mony • railroads, 

" See "Statement of the Honorable Gail McDonald. Chairman of the Interstate 
Commerce Commission," Hearings before the Railroad Subcommittee, Committee on 
Transportafion and Infrastructure, January 26, 1995; and "Blueprint for Further Deregulation 
of the Surface Transportation Industry," Commissioner Gus A. Owen, Interstate Commerce 
Commissicn January 31, 1995. 

"Blueprint for Further Deregulation of the Surface Transportation Industry", 
Commissioner Gus A. Owen, Interstate Commerce Commission, January 31, 1995 at 4,5. 
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shippers, and state and federal public agencies is crifical to developing a full record in the 

case, idenfifying potential public harms from the merger, and providing altemafive condifions 

which might ameliorate such harms. Under the proposed schedule, a pa-iy, whether it be a 

compefing carrier, a shipper, or a govemmental body, would not be able to participate in a 

meaningful because the schedule would not provide commenfing parties with ar adequate 

opportunity for discovery of the facts critical to the filing of inconsistent or responsive 

applications. 

It is well settled that, "in administrafive proceedings of a quasijudicial chancter the 

liberty and propeity of the cifizen shall be protected by the rudimentary requirements of fair 

play." Morgan v. United States, 304 U.S. 1, 14-15 (1938). There is no question that 

significant property interests, whether they be those of shippers or carriers, are at stake in 

f' .tant proceeding. The parfies to this proceeding thus are enfitled to a fair and complete 

hearing as to all issues. In a case of this sv/.̂  and complexity the opportunity to conduct a 

complete analysis of the effect of the reposed merger will be seriously eroded by the time 

restraints proposed. "The right to a hearing t mbraces not only the rieht to present 

evidence, b t also a reasonable opportunity to know the claims of the opposing party and to 

meet them." Id. at 18. The proposed expedited schedule will not afford the participants a 

"reasonable opportunity" to evaluate the impact of the proposed merger and to request 

appropriate relief. 

See verified statements contained herein. 
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Although 49 U.S.C. § 11345 does not provide that a decision may not issue prior to 

the 2'/2 yar fime limit, the drafters of the statute most certainly would not hav anficipated 

that a proceeding of this complexity would be coriducted in only one-fifth that fime. The 

Commission's discretion to establish a procedural schedule is not unlimited. "True it is L.at 

administrative convenience Oi even necessity cannot override the constitutional requirements 

of due process." Ohio Bell Telephone Co. v. Public Utilities Commission of Ohio 3'Jl U.S. 

292, 304 (1937). Accordingly, in formulating a schedule for proceedings, the Commission 

should "adapt to the peculiarities of this business." Hill v. Federal Power Commission, 335 

F.2d 355, 365 (5th Cir. 1964). The part.ies arc entitied to a "meaningful oppor.anity" to 

develop their best case. Id. Consideratiors appropriate for one proceeding may not apply in 

other proceedings. Similarly, the time necessary to develop the vast record that will be 

necessary in this proceeding to afford the parties and the Commission a reasonable 

opportunity to evaluate the effect of the • r̂ger on the public interest and on compttition will 

not be necessary in v'ivery case. 

In Homsby v. Allen, 326 F.2d 60j (5th Cir. 1964), the Fifth Circuit Court of Appeals 

set forth guidelines for consideration of proceedings before an administrative agency: 

Although strict adherence to the common law rules of evidence at the hearing 
is not required, the parties must generally be allowed an opporturity to know 
the claims of the opposing party, to present evidence to support their 
contentions and to cross-examine witnesses for the other side. 

.i26 F.2d at 608 (citations omitted). The procedural schedule proposed will hamper the 

Commission's ability to formulate a decision supported by complete findings after a "full 

hei'ring " A " f " l ' hearing" s 
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one in which ample opportunity is afforded to all parties to make, by evidence 
and argument, a showing fairly adequate to establish the propriety or 
impropriety, from the standpoint of justice and law of the step asked to be 
taken. 

New England Div. Case, Akron, Co & Y. R. v. United States, 261 U.S. 184. 20C (1923). 

The necessity for a "full hearing" is especially acute in a proceeding such as this that 

presents antititiit concems. Marine Space Enclosures, Inc , 420 F.2d 577, 585 (D.C. Cir. 

1969). 

In fact, if the Commission is to avoid reversal by the circuit court in the event of an 

appeal of its decision, the decision must be "based upon adequate findings founded on 

substantial evidence or [be] a rational conclusion of the matter involved based upon a 

consideration of the entire record." E. Brooke Matclack, Inc. v. United States, 119 F. Supp. 

617, 619 (E.D.Pa. 1954)(emphasis added). Thus, while the circuit court will not evaluate 

the evidence in its review of an agency decision, it will "look to see whether the Commission 

has fulfilled the obligafions imposed upon it by the Congress of the United States." Id. at 

620. In E. Brooke Matclack, Inc., supra, for instance, the circuit court was dissafisfied with 

the adequacy of the record upon which the Commission based its decision "A review of the 

record leads, in some instances at least, to considerable difficulty in understanding the basis 

upon which the specific points to which transportation of certain products is to be limited 

were decided upon." Id. Accordingly to adopt the proposed procedura.l schedule would be 

to the detriment of the Commission as well as to the • arties. 

16 



KCS-3 

IU. THE PROPOSED SCHEDULE DOES NOT PROVIDE AN ADEQUATE 
OPPORTUNITY FOR COMPLETE DISCOVERY 

If the "test" for opposing adopfion of the 195 day time frame is to idenfify any 

discovery KCS will be unable to complete in the allocated time periods, KCS is prepared to 

so demonstrate. Attached to these comments are two verified statements by widely 

acknowledged experts in ICC merger proceedings: Dr. Curtis Grimm and Mr, Joe Plaistow. 

A short lisfing of some of their comments establishes that a 195 day time frame is simply 

insufficient for adequate discovery and the formulation of adequate conditions to alleviate 

competitive harm. 

The proposed 165 day schedule . . . clearly prevents public agencies, shippers, 
and railroads from participating in any meaningful way. V.5. Grimm at 6. 

I strongly support extending the proposed 165 day schedule for the instant 
transaction. V.S. Grimm at 3. 

Clearly the advantages of the ICC process are highly dependent upon providing all 
parties with reasonable time to develop and submit their positions. Testimony of 
railroads, shippers, and state and federal public agencies is critical to developing a 
f i ll record in the case, identifying potential public harms from t'.ie merger, and fully 
documenting a case for denial of the merger or providing altemative conditions that 
n ight ameliorate such harms. V.S. Grimm at 4. 

Given the geographic sweep of the proposed merger, the number of affected 
commodities, origins a.nd destinations, and tht existing complex interrelationships 
amonf, those markets, the analytical task confronting the prospective respxandent 
desiring to file a responsive application in this case is daunting. The number of 
possible combinations and permutat'o.is cf protective conditions that have to be 
con.sidered by the prospective respondent jrows geometrically with the geographic 
size and traffic base of the applicants. The volume of traffic and operating data that 
must be obtained and digested simply to define the problem is enormous and cannot 
realistically be accomplished within the limits of an administratively foreshortened 
schedule. Venfied Siatemeru of Mr. Joe Plaistow at 10-11. ("V.5. Plaistow" attached 
as Exhibit B). 
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l"he procedural time frame now being proposed is far too short for the most 
complicated and extensive parallel merger even considered by the commission. 
Equitable ti-eatment of shippers and competitors requires a substantially longer time 
frame than 195 days. V.S. Plaistow at 9. 

The fact Uiat Applicants will establish a document depository does not alleviate these 

concems. The primary objective of Dr. Grimm and Mr. Plaistow is this proceeding is to 

detennine, through analysis of various documents and train operations, whether the price, 

ser\'ice, and product quality of some shipp s will be harmed by this transaction, information 

that is solely in the possfSoion of Applicants. Those shippers who are most likely to be 

harmed by this transaction are the same shippers least likely to be descnbed or represented in 

the Applicants' document depository. As a result, most of the information necessary to 

uncover those iiistances where shippers will be disadvantaged through price increases or 

service deterioration will have to be developed through interrogatories, document production, 

and depositions. Once this information is obtained, it must be analyzed and then followed-up 

by further discovery requests. As noted in the verified statements, the proposed process is 

simply inadequate to allow for the development and analysis of the data upon which 

Applicants relied in submitting their Application. 

CONCLUSION 

Although the Commission in its discretion may alter the procedural schedule set 

forth at 49 C.F.R. § 1180.4, the primary concem must be development of a record sufficient 

to establish that the final decision issued by the Commission is in the public interest. This 

proceeding is potentially the largest merger to face the Commission to date, and the full 

statutory time period should therefore be established. The A U who was appointed to 
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administer discovery. Judge Nelson, should also be given the authority to adjust the 

procedural schedule as circumstances dictate. 

Respectfully submitted, 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiling 
The Kansas City Southem 

Railway Company 
114 West llth Street 
Kansas Citv. MO 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. Mcrrm 
William A. Mullins 
Troutman Sanders 
601 Fennsylvania .\\'e. N.W. 
Suite 640 - North Building 
Washington. D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City 
Southem Railway Company 
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VERIFIED STATEMENT OF CURTIS M. GRIMM 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER -
SOLTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

I . Introduction 

My name is Curtis M. Grimm, and I am Professor and Chair of Transportation, Business 

and Public Policy. College of Business and Management, University of Maryland at College 

Park. 1 have been a member of tiiis College since 1983. I received my B.A. in economics from 

the University of Wisconsin-Madison in 1975 and my Ph.D. in economics from the University 

of California-Berkeley in 1983. My Ph.D. dissertation investigated competitive impacts of 

railroad mergers. 

My background includes extensive exposure to public policy issues regarding 

transportation, including Interstate Commerce Commission ("ICC") merger adjudication. I have 

previously been employed by the Wisconsin Department of Transportation, the ICC, and the 

Australi2n Bureau of Transport and Communication Economics, and I have provided consulting 

services to several other government agencies and private firms regarding transportafion issues. 

1 served as Assistant to the Chief of Iptercity Transport Development, Planning Division, 

Wisconsin Department of Transfxjrtation on two separate occasions between 1975 and 1978, with 

a focus on rail policy issues such as abandonments and the creation of shortline railroads. I also 

woiked on a consolidation that involved compefing bids from Burlington Northem and the Soo 



of Managemem Joumal, Managemem Science, Strategic Management Joumal, and Joumal of 

Managemem. More than two dozen of my publications have dealt specifically w ith the railroad 

industry, mainly on deregulation, mergers, and competition issues. I have also co-authored four 

monographs. 

In summary. I have had extensive experience conducting and evaluating research 

regarding railroad mergers and direct exposure to ICC merger analysis. Ba.sed on this 

experience and an examination of the relevant issues, I strongly support extending the profX)sed 

165 day schedule for the instant transaction. 1 will detail the basis for this position in the 

remainder of the statement. 

I I . 165 days is insufficient time to develop and analyze evidence regarding the 

far-reaching competitive impacts cf this merger. 

The starting point for my position is the ICC's own arguments regarding retention of rail 

merger authority. The Commission has argued that current Interstate Commerce Act procedures 

provide an open process, with full input from all p.'̂ rties. Importantly, the Commission has a 

range of available options, including conditioning transactions to ameliorate anticipated 

competitive harms As discussed in the recent statement of Commissioner Owen: 

In contrast, under the ICA, rates can be regulated, ameliorating conditions can be 
imposed, antitrust immunity is imposed, and past merger decisions can be reopened to 
remeuy unforeseen anti-competitive consequences. Consequently, the ICA offers a 
broader array of conditions that ensure society of both the benefits of efficient 
consolidations and protection from egregious anti-competitive effects. For example, the 
trackage rights conditions imposed on the Union Pacific-Missouri Pacific-Westem Pacific 
merger hav'% under continuing ICC oversight, permitted the merging carriers to achieve 
signiticant efficiency gains while rail shippers have retained two competitive rail 
altematives for transcontinental movements using the central comdor. 

Admittedly, the ICA approach may at times be more complex than that used by DOJ. 
Under the Administrative Procedures Act, a full and detailed examination of a pub'ic 
record debating tradeoffs between efficiency gairs and compefifive harm is required. 
Under the ICA process, the public benefits and the competitive consequences of mergers 
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are quantified and compared, and when appropriate, specific remedies are crafted to 
protevt shippers from abuse. 

Blueprint for Further Deregulation of the Surface Transportation Industry. Commissioner Gus 
A. Owen, Interstate Commerce Commission. January 31, 1995, at 4,5. 

Clearly the advantages of the ICC process are highly dependent upon providing all parties 

with reasonable time to develop and submit their positions. Testimony of railroads, shippers, 

and state and federal public agencies is critical to developing a full record in the case, 

identifying potential public harms from the merger, and fully documenting a case for denial of 

the merger or providing altemative conditions that might ameliorate competitive harms. 

Allowing ample time is particularly critical in that the proposed UP/SP merger has 

unprecedented competitive impacts. These impacts are far greater than for the BN/Santa Fe and 

are in fact greater than the impacts in the SP/Santa Fe proposed merger, which the Commission 

denied. KCS has initiated efforts to perform a full and complete analysis of the competitive 

harms of the instant transaction. This initial review of the impacts reveals far-reaching 

reductions in competition. For example, based on 1993 data, there are 164 BEA 

origin-destinations with traffic greater than $2 million that will go from 2-1 independent rail 

alternatives.̂  The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are 

another $3.93 billion in revî nues in BEA origin destinations that would fall from 3-2 

independent altematives if merger is approved. Indeed shippers across the entire Westem United 

States will at best be served by only two railroads if both the BN-Santa Fe and UP-SP are 

approved. The degree to which the BN/Santa Fe and UP/SP systems would dominate rail 

^ A siHiilar calculation oi tiie competitive haim from 2-1 reduction in indepenuent rail 
altematives has been performed for BN-Santa Fe and SP-Santa Fe, based on 1993 waybill 
da'a. The revenues in traffic for these BEA corridors are $165 million for BN-Santa Fe and 
$921 million for SP-Santa Fe. 



tiansportation over a large region of the country is reflected in Figure 1. Based on Class 1 

railroad originations by BEA. the BN/UP duopoly will have fully 100% market share in 37 

Westem BEA's. The two systems will have 90-99% market share in an additional 8 BEA's, 

70-89% market share in an additional 4 BEA's and 50-69% market share in another 4 BEA's. 

The profound competitive impacts of the UP-SP merger will not be easily addressed via 

negotiated settiements. The ICC likely will be faced witii far greater burdens of evaluating 

evidence than in previous cases because an unprecedented dê êe of participation from shippers 

and public officials is expected, which will result in a voiuminous record. The Commission will 

need to face complex issues as to whether any set of proposed conditions ameliorates the 

competiuve harms present in die merger or wheUier, as in SP-Santa Fe, denial of the merger is 

the appropriate cou-se of action, 

ni . Conclusion 

The proposed 165 day schedule, under which these parties would have a scant one month 

to develop Uieir positions and only one more month to submit their full testimony, clearly 

prevents public agencies, shippers and railroads from participating in any meaningful way. In 

order for the participants to conduct discovery and prepare testimony upon which the 

Commission could render an inforn^ed decision, the full time allowed by statute should be 

utilized in diis proceeding. 
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VERIFICATION 

DISTRICT OF COLUMBIA 

Curtis M. Gnmm, being first duly swom, disposes and says that he has read the 

foregoing statement, knows the facts asserted therein are titie, and that the same are true as 

stated. 

Curtis M. Grimm 

Subscribed and swom to before me this / ^ a y of-Sy^. 1995. 

Notary Public 

My Commission Expires: 

/'.cv-'g»M/• ^ t i f f 
J.V.VNIE A. FIN'CH 

Notiry Public, District of Cofmnbui 
My Commission Ex ĵires Novembtr 14, V 
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VERIFIED STATEMENT GF JOSEPH J. PLAISTOW 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND 
MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP, AND THE DENVr.R AND RIO GRANDE WESTERN 

RAILROAD COMPANY 

Background 

I have been asked by The Kansas City Southem Railway Company (here.nafter "KCS") 

to comment on the proposed procedural time scheduled requested by the Applicants in the 

proposed merger of Union Pacific Corporation, Lfnion Pacific Railroad Company and Missouri 

Pacific Railroad Company (hereinafter "Union Pacific" or "UP") and Southem Pacific Rail 

Corporation, Southem Pacific Transportation Company, St. Louis Southwestem Railway 

Company. SPCSL Corp. and The Denver and Rio Grande Westem Railroad Company 

(hereinafter "Sout.her.' Pacific" or "J P").' In a petition dated August 4. 1995. UP/SP requested 

that the Interstate Commerce Commission (hereinafter "the Commission") adopt a procedural 

fime schedule requiring service of the Commission's final decision 195 days after UP/SP file 

their primary Application. 

' Union Pacific and Southem Pacific may hereinafter be referred to us "applicants" or 
UP/SP. 
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UP/SP claim that 195 days is an adequate time period since a similar, shortened time 

frame was used in ICC Finance Docket No. 32549, Bwlington Nonhem Inc. and Burlington 

Nonhem Railroad Company - Comrol aru. Merger - Santa Fe Pacific Corporalion and the 

Atchison. Topeka and Santa Fe Railway Company (hereinafter "Buriington Northem - Santa Fe" 

or "BN/SF"). KCS shows thaf this propo.sed. parallel UP/SP merger is not analogous to the 

BN/SF merger proceeding, which was largely an end-to-end merger with significant, though 

geographica.'ly limited, competitive harm. The competitive effects of the proposed UP/SP 

merger are far more extensive and will be contested far more vigorously than BN/SF. It appears 

that the parallel UP/SP merger will cause more competitive damage than the parallel merger 

proposed and rejected in Soma Fe Southem Pacific Corporation - Contri . - Southem Pacific 

Transponation Company: Merger - The Atchison, Topeka and Santa Fe Railway Company and 

Southem Pacific Transponation Company, ICC Finance Docket No. 30400 hereinafter "Sanu 

Fe - Southem Pacific merger" or "SF/SP merger"). 

Qualifications to Comment on Merger Proceeding Time Requirements 

My name is Joseph J. Plaistow, and I am Senior Consultant with Snavely, King & 

Associates, Inc. with offices at 1220 L St., N.W., Washington, D.C, 20005. I graduated with 

honors in 1967 from Michigan Technological University with a Bachelors Degree in 

Metallurgical Engineer.ng. In 1972 1 graduated with honors from the University of Minnesota 

with a Masters Degree in Business Administration. 1 am President of the Washington Chapter 

of Transportation Research Forum and a member of the .Association for Transportation Law, 

Logistics and Policy, In 197'G I was admitted to practice before the Interstate Commerce 

Commission as a non-attorney n,. nitioner. 
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I was employed by Burlington Northem for 15 years as Direc.or of Costs and Economic 

Analyses in die Finance Department and as Director of Equipment and Service and Director 

Planning and Equipment in the Food and Manufactured Products Business Unit ofthe Marketing 

Department. 

1 am familiar witii practice before the ICC and with the detailed, and often painstaking 

analysis required to suppoi: a position successfully before the Commission. 1 am expenenced 

with the delays inherent to Commission proceedings, and especially with those involving 

substantial discovery and data gathering. I am also fam-liar with the amount of information 

required to support merger analyses, including the specific service characteristics at shipping and 

receiving industries. 

I appeared on beĥ Jf of KCS in this same capacity in BN/SF. In every dimension, this 

UP/SP merger is more like the SF/SP proposed, and ICC rejected, r.ierger than it is like the 

BN/SF merger. 

My Assignment in this Proceeding 

KCS has retained Snavely. King & Associates (hereinafter "SKA") to assist Dr. Curtis 

Grimm, Professor and Chair of Transportation. Business and Pub'ic Policy, College of Business 

and Management. University of Maryland at College Park, who is also filing a statement 

evaluating the competitive effects of the merger, SKA provides data and analytical support for 

Dr. Gnmm. 

Completion of the competitive analyses, will involve substantial data analysi • of waybill 

and other traffic flow data as well as other types of data from Union Pacific and Southem 

Pacific sources. Conclusions drawn from the investigative work we have begun in this regard 
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will be enhanced when we are provided the evidence KCS will seek in discovery - evidence 

possessed only by Union Pacific and/or Southem Pacific. 

In providing advice to Dr. Grimm and KCS, SK.A will supplement its conclusions drawn 

from our analysis of waybill historical traffic movement data by summarily reviewing and 

marking for copying tiiousands of documents that Union Pacific - Southem Pacific will make 

available to us and will most likely place in a document depository. Most of the material placed 

in the depository will support Union Pacific - Southem Pacific's written testimony, and it is 

unlikely Uiat much of it will be related in any way to competitive harm from the merger. 

Because UP/SP unjustifiably minimizes their proposed merger's harm, to competition, it will be 

our job to determine whether tiie proposed UP/SP merger will be as damaging to competition 

as it first appears. 

One might assume tiiis to be a simple task since: 

1. SF/SP was rejected because of its hcsm to competit on, 

2. UP/SP causes greater harm to competition than did SF/SP. and 

3. The railroad industry is far more concentrated today than it was on July 24, 1986, 

the date of die Commission decision rejecting as anti-competitive the proposed 

SF/SP merger. 

As statfid by Dr, Grimm, if the Commission approves the UP'SP merger, the westem half of 

tiie United States will be subjected to the duopolistic forces of me UP/SP and BN/SF systems,̂  

.tnd many shippers and entire routes will be subjected to monopolistic forces, monopolistic rate 

making practi' and resulting monopoly prices. 

^ See the verified statenient of Dr, Curtis Grimm filed September 5, 1995 in the BN/SF 
merger proceeding, ICC Finance Docket No. 32549. 
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Ouanfifving and Comparing the Competitive Effect of the UP/SP Merger with the BN/SF and 

SF/SP Mergers 

The Commission is most concemed about the creation of railroad monopolies. In these 

circumstances, the number of independent competing routes from which shippers may select 

from 2 to 1. That is, prior to the merger 2 railroads (UP and SP) serve the shippers, while 

subsequent to the merger only i (UP) serves the shipper. 

To compare the three mergers - UP'SP, BN/SF. SFSP - on an equal footing, I used lhe 

1993 Waybill sample and identified origin - destination pairs which had two independent routing 

altematives pnor to the merger and only 1 after die merger. Origins and destinations were 

defined by the Business Economic Area (BEA) in which they fell geographically. The dollars 

of revenues effected over theses routings is used as the comparafive parameter in Figure 1, 

attached to the end of this verified statement. 

Figure 1 compares the $1.65 billion affected in the UP/SP merger to the revenue affected 

in the BN/SF merger The UP/SP merger has 10 times the competitive effect of the BN/SF 

merger ($1.65 billion vs. $0.16 billion). Even more imrjrtanrlv. U?/SP's competitive effects 

are 179% greater tiian those of the SF'SP merger ($1,65 billion vs. $0.92 billion), and that 

merger was rejected by this Commission.̂  

^ SF/SP competitive effects were quantified as if th" Santa Fe/Southem Pacific merger 
took place after 1993. Merger effects were quantified using the 1993 waybill sample. This 
procedure permitted companson of the SF/SP merger and the UP/SP and BN/SF mergers on 
like bases. Between 1988 (the year the Commission rejected the Santa Fe/Southem Pacific 
merger) and the waybill year 1993, the foliowing mergers took place; 1)DRGW - SP; 2) UP-
C&NW; and 3) UP-MKT. Simulating railroad tiaffic flows as if these mergers had not 
taken place would be problematical and subjective, so it was not done. In any event, 
reversing the effects of tiiese mergers would have relatively minor effects on the $0,92 
billion and could not have made up the difference between the $1.65 billion of tiie UP/SP 
merger and the $0.92 billion of the SF/SP merger. 
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The Union Pacific - Southem Pacific Proposed Merger is not Pro-Competitive. 

There is a chasm separating UP/SP's conclusions on the competitive effect of the 

proposed UP/SP merger and reality. UP/SP claim that their proposed merger is pro-competi

tive. •* In KCS's view the proposed merger would irreparably damage the competitive balance 

in tiie United States west of tiie Mississippi (unless the Interstate Commerce Commission 

extensively conditions the proposed merger so as to allow shippers to retain competitive altema

tives). 

Gulf Coast chemical shippers should side with the KCS in seeking to condition the 

proposfcj merger. The Texas Railroad Commission believes that 70% of the chemical traffic 

between Beaumont and Brownsville will be at tiie mercy of the Union Pacific, and it plans to 

give the UP/SP merger closer scmtiny than they gave BN/SF.' Shippers in Califomia. Nevada 

and Utah also will be especially hard hit by tiieir loss of competitive altematives. Shippers to 

and from Mexico wil! be virtually captive to me UP/SP juggemaut. All these shippers, and 

many more, will be losing the benefits of compefition between Southem Pacific and Union 

Pacific. 

Today, Southem Pacific vigorously competes against Union Pacific on both service and 

price, Incontrovertibly. Southem Pacific's vigorous compefifive efforts keep transportation rates 

lower for shippers served b> both SP and UP than they would be without Southem Pacific's 

competition. The extent to which shippers will be losing the benefits of Southem Pacific's 

* 'Union Pacific. Omaha and yellow: but a host of other questions remain". Traffic 
Worid. August 14, 1995, pp. 20-21. 

' Ibid, page 20. 
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vigorous competition in tiiis proposed UP/SP merger dwarf the competitive losses in tiie BN/SF 

merger. 

Equity requires that affected shippers and KCS be given a fair chance to establish their 

positions before this Commission, However, Kansas City Southem suffers two serious 

disadvantages. UP/SP have all tiie data since they are the only two railroads serving all the 

shippers tiiat suffer Uie greatest loss of competition - goin'i from 2 to 1, that is, being served 

by 2 railroads (UP and SP) before the merger and only I (UP) after the merger. UP/SP have 

the further advantage that they have already been studying their combination tor two years.* 

The amount of time required to deal wit i com.petitive effects is proportional to the 

number of circumstances for which remedies must be sought and resolved. At the conclusion 

of BN/.^T:, all 2 to I's had been resolved in one of two ways: 

1. Through the settiement agreements negotiated between the merger partners and 

potential altemative tiansportation providers such as Kansas City Southem, 

Southem '-'acific and Union Pacific; and 

2. The proposed UP/SP merger requires far more 2 to 1 resolutions than did BN/SF 

since there are far more of them. 

Ic is c'sar that Kansas City Southem will need much additional material from Union Pacific -

Southem Pacific to investigate further facets of the proposed merger's anti-competitive effects. 

Conclusions regarding conipetitive effects drawn from more public sources can be supplemented 

and dius more fully understood with information that can only be obtained from the railroads 

involved. KCS intends to develop a competitive effects picture from the viewpoint of the 

* "UP, SP in the works for two years, but BN-Santa Fe dealings set the pace Traffic 
World. August 21, 1995, pages 27 and 28. 
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shipper which v/ill be parficularly time consuming even after being granted access to Union 

Pacific - Southem Pacific materials. 

Discovery is the Primary Tool for Acquiring the Necessar/ Evidence. 

I am familiar with the discovery process and difficulties that parties endure to produce 

responsive evidence. Responding to discovery requests must be canied out by railroad 

employees who have seen their workloads steadily increase as the railroads have dramatically 

cut their workforces. The person responding to discovery requests has to fit that added duty in 

wiUi other duties. While Union Pacific would have this Commission believe that respondent 

discovery-related efforts take no fime at all, I can attest on the basis of past and current, first

hand experience that parties requesfing discovery frequentiy do not get the documents they 

request even after months of repeating those requests. 

In this Union Pacific - Southem Pacific merger proceeding we will be dealing with 

discovery n;quests involving hundreds of both Union Pacific and Southem Pacific shippers. 

KCS will seek discovery from Union Pacific and Southem Pacific as to facts that only they 

possess and which aid us in identifying those shippers adversely affected by decreased 

compefition. Based upcn my experience in this type of proceeding, these shippers are least 

likely to be descnbed or represented in the Union Pacific document depository. 

The Issues in this Proceeding Involve Fa'- More Extensive Competitive Effects than in the 

BN/SF Proceeding: 

The prtxedural time frame now being proposed is far too short for the most complicated 

and extensive and parallel merger ever considered by the Commission. Equitable treatment of 
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shippers and competitors will require a substantially longer time frame than 195 days. The data 

that UP/SP had only to retrieve from their respective files to evaluate their positions can only 

be obtained by Kansas City Southem and affected shippers through the discovery process. 

Discover)' does not take place in a perfect world with the unlimited resources needed to reduce 

the required time frame to the extent that Union Pacific clai-ns is fair. SK.\ will undertake to 

do the best possible job expeditiously, but we believe that the 195 day proposed schedule is 

fundamentally unfair to KCS and to shippers suffering competitive harm as a result of the 

merger. As a party dependent upon documents produced by UP and SP, the most equitable 

procedure would compute time from the day that Ur-ion Pacific - Southem Pacific responds to 

KCS's discovery requests satisfactorily. An .Administrative Law Judge also should be assigned 

to this proceeding to determine the sufficiency of the parties' responses to discovery requests. 

The Scope of the Transaction Has a Direct Impact on the Time Required to Evaluate the Fact 

Circumstances and Prepare a Reasoned Response 

Any analysis in this proceeding is expanded by the sheer volume of information that must 

be processed. The procedural timeframe must allow tim.e for parties to evaluate fully and pursue 

all potential remedies for the negative impacts of the proposed merger. To prosecute a merger 

proceeding and prepare a responsive proposal a party must submit evidence before this 

Commission covering a broad range of railroad operations and analysis. It must: 

1. Evaluate each fact circumstance; 

2. Consider the altemative forms of operational responses; 

3. Develop the requisite evidence for the selected operational plan; and 
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4, Present its position to Uiis Commission in a convincing manner supported by 

factual docu.nentation. 

Union Pacific - Soutiiem Pacific will be required to fully develop their Railroad Control 

and Merger Applicafion consisting of operating plans, market impact analyses, financial 

projections, and labor and administrative impacts. They have no time limit for submitting their 

application. In fact, they already have considered their altemative merger plans for at least two 

(2) years before submitting their application. The law does not allow other parties equal time; 

however, KCS does seek a reasonable procedural time frame allowing it and other prospective 

respondents to consider their altematives. 

Given the geographic swee'p of the proposed merger, the number of affected 

commodities, origins and destini»aons, and the existing complex interrelationships among those 

markeus, Uie analytical task confronting the prospective respondent desiring to file a responsive 

application in this case is daunting. The number of possible combinations and permutations of 

protective conditions that have to be considered by prospective resp(̂ ndents grows geometrically 

wiUi the geographic size and traffic base of Uie applicants. The volume of traffic and operating 

data lhat must be obtained and digested simply to define the problem is enormous and cannot 

realistically be accomplished withm the limits of an administratively foreshortened schedule. 

Discovery in any major transacfion has historically been a long process. Both definition 

and conduct of discovery are adversely impacted by the size of the merger applicants. Definition 

of discovery is impacted by the need to identify and quantify corollary effects of the merger, 

effects which compound with size. The time required to complete discovery is in direct 

proportion to the volume of data sought, which, in tum, is determined by the size of the 

applicants. 
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The sheer size of the respondent's data requirements imposes lengthy data collection, 

processing and analytical requirements on al\ parties, and the opportunity for loss of data 

integrity is pervasive. The opportunities for and possibility of erroneous data obligates the 

respondents to undertake lengthy data validation and integrity tests. These are clearly not 

calculations and can, or should, be undertaken in haste. 

Additionally, a reasonable procedural timeframe must permit prospective respondents 

adequate time to quantify the effects of numerous possible protective conditions. To accomplish 

this, the respondent must hypothesize, economically model arid test numerous altemative 

operating plans. The number of such operating plans to be tested grows geometrically with the 

geographic sizes and traffic bases of the applicants. The data needed to design and test such 

hypothetical operating scenarios is enormous since the number of variables tî jat affect the 

analysis has grown to embrace all of Uie physical and seasonal differences that affect the 

markets, revenues and costs of each such hypothetical. 

Further, the dominance of either or both applicant in any particular market and the 

combined effects after the merger raises the specter that, like no case ever before, there are 

profound opportunities for significant dislocations and realignments of enfire markets. To assess 

the opfwrtunity for and effects of such market changes, the discovery task has to be expanded 

to include general and specific economic indicators of the conditions of the various industnal or 

agncultural sectors and related markets lhat may be impacted by the merger. The difficulty of 

this task is inordinately compounded by the need for the thorough investigator to anticipate what 

actions may be taken by the affected markets in response to the perceived threats imputed to the 

merger and then to determine what effects such reactio'-.s may have on the respondent. In short, 

whether the information being .sought is traffic, operating, geographic, seasonal or economic, 
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the sheer volume of data and othe. documentation required, requires that the maximum time 

allowed by âw be :»i'owed .n this proceeding. 

.Analysis of Possible Protective Conditions, 

In general there are only two types of prot-x'tive conditions that can be sought under these 

conditions. These would v»e either (a) to seek the in pos tion of an obligation on the applicants 

to act (or not act) in some particular manner on behalf t f Uie respondent following the merger 

or (b) to seek the imposition of a right for th*'! respondent to use the resources of the appli i.-.ts 

to act on its own behalf In either event, i". is tiie respondent's obligation to determine what 

specific relief is to be sought. That ^noice must be an informed decision made by the 

respondent based cn the best information available. 

Another problem for the prospective r..T/vjndent is the time requirement to adequately 

evaluate the enormous diversity of possible operating plans. The operating plan must consider 

not only possible routes but alsc operating conditions, schedules, crew requii ""meni: motive 

power and equiprrent investment, operating costs, and a myriad cf oUier rectors that i i i affect 

economic retums, competition and market position. 

NctwiUistanding all cf the foregoing obstacles, even after all the data is collected and the 

postulated operating fans or requirements are speci ~ied, there remains the task of measuring 

effectiveness cf each such plan. Customary cost finding principles .-e predicated on an 

assumption that the underiying ccst structure is net affected either by time or by the change that 

is being measured. Arguably, n; this case, responsive j.rojections cf the proba'ile economic 

effects of the merger must be made ever a ~̂ng period of time and will require application cf 

simulation analytical techniques rather than traditional cost mcde'i!.:g if the MOJI effective 
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protective conditions are to be identified. This is cleariy a time ..cnauming effort that cannot 

be .ashed through. 

Application and Rebuttal. 

A respondent's successful evidentiary subn.issicn before the Ccmmission will incorporate 

a stront; integration of all the evidence A reasonable procedural t ^e frame must allow a 

prospective respondent tc reflect evidence developed frcm a myriad cf sources including (a) the 

operating plans and materials covered in the previous section; (b) the processed waybill data; 

(c) material gleaned from discovery; (d) intemal railroad supporting evidence; and (e) 

cc .oborating shipper statements. 

Tne respondent's position must be presented clearly and precisely to the Ccmmission. 

In this case, given Uie volume cf data that must be analyzed, the complexity of possible effects, 

and (He diversity of possible responses, the "technical' support fcr the respondent's position 

must be particularly well articulated. If the Ccmmission d(jes net understand the relief sought, 

cr misunderstands it, then the Ccmmission cannot give adequate consideraticn tc the relief 

sc^jht. Careful exposition takes time and usually 'equires the support cf additional aiialysis as 

the expository logic is shapxid and formed. 

In addition, the applicants' response to a responsive application is certain to attempt tc 

discredit the resnonsive application and tc persuade the Commission to impose no protection cr 

merger ccnditions whatsoever. The respondent's rebuttal tc the applicant's response will require 

time for analysis and exposition for v.Iii'̂ h the Commission's schedule does not adequately 

provide. 
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Conclusion 

UP/SP have been evaluating their positions fcr more than two years and now request that 

Uie Commission rush tc a decision within 195 days tc allcw UP/SP stockholders tc begin reaping 

Uie financial benefits UP/SP claim will flow to this group. UP/SP's one-sided perspective 

ignores the cUier components of the public interest argument whc alsc have rights - the shipping 

public suffenng tremendous losses of competitive altematives and the rights cf competing 

railroads whc seek tc step in and serve these shippers otherwise competitively damaged. 

Most cf the evidence outiined above did not have tc be developed in the BN/SF merger 

because the 2 tc I's were resolved even befcre inconsistent and responsive applications had tc 

be submitted. It is unlikely Uiat UP/SP will be able to re.̂ clve the 2 tc I's at such an early 

stage, if at all. Many 2 to I's are likely to be resolve J befcre the Interstate Commerce 

Commission. This by itself markedly distinguishes UP/SP fiom BN/SF and makes the BN/SF 

time frame inappropriate for UP/SP, The geographic breadth of compe.itive effects anc their 

sheer magnifi'dc as measured by the number of shippers affected together with the transpcrtaucn 

revenues involved additionally distinguishes the twc proceedings. Because cf the complexity of 

this prcceeding, 195 days is clearly insufficient for the various parties tc develop their positions 

adequately. 
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VERIFICATION 

DISTRICT OF COLUMBIA 

Joseph J. Plaistow, being first duly swcm, disposes and says tiiat he has read the 

fcregoing statement, knows the facts asserted therein are true, and that the same are true as 

stated. 

Joseph i . PlaiPgDw 

Subscribed and swcm tc before me this -_ day cf̂ .££T«i[i<^1995.' 

' ' 1 / , 

Notary Public 

My .̂WK ĵfSsĵ onr̂ p f̂es: 
Netarjr Public, District a' Columbia 

Ml CommiisioQ Ergna November 14, / 9 ?9 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

TM-2 

Uri o n P a c i f i c Corp., e t a l 
— C o n t r o l and Merger — Southern 
P a c i f i c R a i l Corp., e t a l . 

Fiance Docket No. 3276u 

COMMENTS OF THE TEXAS MEXICAN RAILWAY 
COMPA IY IN OPPOSITION TO THE 
PROPOSED PROCEDURAL SCHEDULE 

The Texas Mexican Railway Company ("Tex-Mex"), by i t s 

undersigned a t t o r n e y s , hereby submits i t a comments i n o p p o s i t i o n 

t o the P e t i t i o n t o E s t a b l i s h a Procedural Schedule, UP/SP-4, 

( " P e t i t i o n " ) f i l e d August 4, 1995 by the primary a p p l i c a n t s 

( " P e t i t i o n e r s " ) i r t h e Union P a c i f i c / S o u t a e r n P a c i f i c c o n t r o l 

proceedir.g captioned above. Tex-Mex even more .jtrenuously 

opposes the v a r i a t i o n t h e Commission sec f o r t h i n Decision No. 1, 

served September 1, 1995. Tê -M.-x i s both u n i q u e l y s i t u a t e d t o 

evaluate, and s u f f e r , the e f f e c t s of the proposed merger on 

i n t e r n a t i o n a l t r a f f i c . N e i t h e r UP/SP's proposed procedural 

schedule nor the Commission's prooosf.d v a r i a t i o n r.*^r'^_;.t Tex-Mex 

adequate tiu.o t o p r o p e r i y evaluate and present i t s comments and 

responsive a p p l i c a t i o n . Nor would they p e r m i t t h e Commission 

adeauate time t o r e s p o n s i b l y consider a l l of t h e p a r t i e s ' 

evidence. 

P e t i t i o n e r s have not e s t a b l i s h e d t h a t the proposed waiver of 

the e x i s t i n g p r o c e d u r a l schedule w i l l "preserve t h e o p p o r t u n i t y 

f o r : (1) a f f e c t e d pe-sons and the p u b l i c a t l a r g e t o p a r t i c i p a t e 

e f f e c t .ely i n the process; (2) reasoned c o n s i d e r a t i o n of the 



arguments f o r and a g a i n s t the a p p l i c a t i o n ; and (3) c o n s i d e r a t i o n 

c f competing a p p l i c a t i o n , proposed c o n d i t i o n s , and amendments 

o f f e r e d by the a p p l i c a n t s t o meet o b j e c t i o n s t o proposed 

t r a n s a c t i o n s . " Ex P a r t No. 282 (Sub-No. 19), N e v ^ r o c e d j j r e s _ l n 

R a i l A c q u i s i t i o n s , Mergers and Con.r^olidations, Notice c f Proposed 

Rulemaking, 60 Fed. Reg. 5890 (January 31, 1995), 

P e t i t i o n e r s d e c l a r e t h a t (1) t h e i r " i n t e e st i n o b t a i n i n g an 

ex p e d i t i o u s d e c i s i c . i on ̂ n important r a i l r e s t r u c t u r i n g 

i n i t i a t i v e " supports i.nposition of the proposed p r o c e d u r a l 

s j h e d u l e ; i and (2) experience has shown t h a t t h e proposed 

proced.-ral schedule "provides a l l p-.rties w i t h a f a i r o p p o r t u n i t y 

t o be heard" v i t h respect t o t h e i r merger proposal. P e t i t i o n a t 

4 . 

The i n t e r e s t of P e t i t i o n e r s , however, does not j u s t i f y undue 

haste i n t h i s matter. The Commission i s the guardian of t h e 

p u b l i c i n t e r e s t , nd the p u b l i c i n t . r e s t r e q u i r e s t h a t the 

important issues a t stake i n t h i s case be f 11/ developed and 

considered. P e t i t i o n e r s want the Commission t o approve t he 

P e t i t i o n e r s a s s e r t t h a t the Commission must act q u i c k l y 
because o n l y a combined UP and SP can " o f f e r [ ] a t r u e c o m p e t i t i v e 
a l t e r n a t i v e t o the BN/.Santa Fe system." The Commission, o f 
course, approved t he 5N/Santa Fe combination w i t h o u t 
^^^^n'^^o^^^"" °^ ̂  proposed UP/SP combination, Finance Docket No. 

B u r l m g t o n Northern. Inc. and B u r l i n g t o n North..rn R Co -
^ C o n t r o l and Merger — Santa Fe P a c i f i c Corp. and The Atrh i ^ o A , 
iQpeka anC.Janta Fe Railway Co., Decision No. 38, served August 
23 1995, S l i p op. a t 58, and found t h a t as c o n d i t i o n e d the 
BN/Santa Fe combination would not be a n t i c o m p e t i t i v e . I d . s l i p 
QB^ a t 114. Therefore, the Cominission should not c r e d i t ' 
P e t i t i o n e r s ' a s s e r t i o n t h a t only a combined UP/SP can compete 
w i t h a combined BN/ATSF. UP/SP-6, A p p l i c a n t s ' Reply t o Kr<^> 
Coiiments on Proposed Procedj.irai Schedule ^nd Discovery 
G u i d e l i n e s , f i l e d August 21, 1995, ("Reply t o KCS")' a t 4. 
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merger of two of the largest remaining r a i l systems i n the United 

States. There i s good reason to believe that the anticompetitive 

effects of t h i s merger w i l l dwarf those of the recent BN/ATSF 

merger and w i l l exceed even those of the SP/ATSF merger th a t the 

Commission disapproved. 

Furthermore, i f i t approves tho merger, the Commission w i l l 

determine who w i l l d .linate s ix of the seven r a i l gateways to the 

Mexican Ra i l system.^ The Commission thus faces a case with 

s i g n i f i c a n t i n t e r n a t i o n a l ramifications.2' 

As one of two railr o a d s serving the Laredo gateway (the 

other being an ap p l i c a n t ) , Tex-Mex i s uniquely positioned to 

address the competitive impacts of the proposed merger on 

U.S./Mexican commerce. The proceuural schedule proposed by the 

applicants, however, simpl • w i l l not provide Tex-Mex s u f f i c i e n t 

time to properly analyze the p o t e n t i a l impacts on competition, on 

both the domestic and i n t e r n a t i o n a l l e v e l s , of the combination of 

these twc massive transportation systems, and to suggest 

Those gateways and the present uajor c a r r i e r s serving t.hose 
gateways are: 1) Me,-icali SP; 2) Nogales - SP; 3) El Paso - SP 
and BN/ATSF; 4) P r e s i u i - SP through the South Orient; 5) Eagl-
Pass - SP; 6) Laredo - UP; anu 7) Brownsville - UP. 

3/ 

P e t i t i o n e r s thus i n c o r r e c t l y equate the issues i n the UP/SP 
combination case wit h those involved in the BN/ATSF merger case 
See Reply to KCS at 3 and at 6; see also UP/SP-10, Applicants'' 
ReElx_to STRICT's Opposition to P e t i t i o n to Establish Prnr̂ dTT77.'i 
ochedule, f i l e d August 29, 1995, ("Reply to STRICT"^ at 6. The 
in t e r n a t i o n a l issues alone prove Peti t i o n e r s wronc when they 
declare that the "proposed transaction contains no is-ues t h a t 
are especially contenticus or complex," Replv to STRICT, at 7. 
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reasonable conditions.i' As such, neither provides Tex-Mex an 

adequate opportunity to meaningfully and e f f e c t i v e l y p a r t i c i p a t e 

i n the process. The Commission cannot engage i n a reasoned 

consideration of the arguments for and against P e t i t i o n e r s ' 

merger a p p l i c a t i o n i f i t deprived of Tex-Mex's reasoned 

consideration and information. 

Even i f Tex-Mex and other parties were able to respond i n 

the short time proposed, the proposed procedural schedules allow 

the commission only 15 days to consider the b r i e f s of the p a r t i e s 

and only one day to make a decision on the case (oral arguments 

would be scheduled for .̂ +155 and the voting conference would be 

scheduled f o r F + 1 5 6 ) T h i s f a l l s f a r short of the time t h a t 

w i l l be needed to adequately consider the many d i f f i c u l t and 

important issues presented by t h i s merger. 

The Commission's abbreviated a l t e r n a t i v e to P e t i t i o n e r s ' 

suggested procedural schedule, whereby the parties must produce 

a l l "inconsistent and responsive applications, comments, 

protests, requests f o r conditions, and other opposition evidence 

-' The UP/SP's proposed procedural schedule c a l l s f o r Tex-Mex 
to I d e n t i f y , study, evaluate, and present evidence concerning no^ 
only the domestic and i n t e r n a t i o n a l anticompetitive e f f e c t s of 
the merger, but also concerning possible conditions which might 
ameliorate the competitive harms i t has i d e n t i f i e d , a l l w i t h i n a 
period of 90 da/s. The Commission's a l t e r n a t i v e would provide 
only 60 days f o r t h i s evaluation. 

'nr,. """5 p e t i t i o n e r s f i l e t h e i r primary application on December 1, 
1995, however, then the proposed procedural schedule c a l l s f o r 
o r a l arguments on Saturday, May 4, 1996 and a voting conference 
to be held on Sunday, May 5, 1996. According to Commission rules 
concerning deadlines f a l l i n g on Saturdays, Sundays or holidays 
therefore, both ttie o r a l araumont and thr votinci ccnfor^nce would 
be scheduled f o r Monday, Ma> 6, 1996. 
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and argument" w i t h i n 60 days of the f i l i n g of the primary 

a p p l i c a t i o n , i s even worse. i f the Commission were to adopt such 

a procedural schedule, Tex Mex seriously questions whether any 

part\ could adequately address the issues i n t h i s case. The 

record w i l l be woefully inadequatr. and the Commission simply 

cannot make a reasoned analysis on \n inadequate record. F a r r e l l 

Lines. Inc, v. Dole. 619 F. Supp. ?98, 309 (D.C.D.C. 1985) 

("sound p r i n c i p l e s of administrative decision making require that 

important actions be taken only a f t e r the agency compiles an 

adequate record"). 

P e t i t i o n e r s assert that an "extended proceeding would only 

delay implementation of the very substantial public benefits that 

the UP/SP merger w i l l provide." Replv to KCS at 4. I f the 

proposed merger w i l l provide these benefits — a question the 

Commission has yet to decide -- then they can wait. Precipitous 

and i l l - a d v i s e u approval by the Comraission, however, cannot be 

l a t e r undone. 

Others have addressed Pe t i t i o n e r s ' erroneous assertion that 

the procedural schedule i s the same as that adopted i n BN/ATSF. 

See TCU/UTU/IAM-1, Transportation Unions' Opposition to 

Applicants' Proposed Procedural Schedule and Comments, f i l e d 

September 1, 1995, at 4. In that case, the parties had f i v e 

a d d i t i o n a l months to evaluate and prepare t h e i r cases. 

I f P e t i t i o n e r s t r u l v believe that the BN/ATSF case r e f l e c t s 

the proper procedural schedule, the timetable i n that case, 

including the exti.a f i v e months, should be adopted. For the 
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reasons described h e r e i n , t he Commission should r e j e c t t h e 

P e t i t i o n t o E s t a b l i s h a Procedural Schedule, and should r e j e c t as 

w e l l the v a r i a t i o n proposed i n i t s Decision No. 1. 

R e s p e c t f u l l y s u b m i t t e d , 

Richard A. A l l e n 
Andrew R. Plump 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth S t r e e t , NW 
Suit e 600 
Washington, DC 20006-3939 
202/298-8660 

Attorneys f o r Texas Mexican Railway 

Dated: September 18, 1995 
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U.S. 3epc rtmant of 
Transportutton 

0''ic» '̂ f the Secrf.tary 
c I rcnsccftation 

Item No.. 

Page Coxint ^ 

GENER'' . COUNSf-L 

G c 

4uo Seventh St. S W 
Washington, D C 20590 

Vemon A. WilUams, Secretary 
Room 2223 
Intfc.'state Commerce Commission 
1201 Constitution Ave., N.W. 
^ V -shington, D C. 20423 

September 18, 1995 

Ke: Union PiC'fic Corporation, Union Pacific Railroad 
Connpany and Missouri Pacific Railroad Companv - Control md 
Vierger - Southern Pacific Rail Corporation, Stmthern Pacific 
Transportation Com.pany, St. Louis Southwestem Railvva. 
Company, SPCSL Corp. and the Denver and Rio Grando Western 
Rai 'road Company, Finance Docket \'o. 3276ij 

Dear .Mr. Williams: 

Enclosed arf che original and twenty copies of the comments of the United States 
Department c." Transportation in response to Decision \ o . 1 in the a'xjve-
refere:>v:ed proceeding. A computer diskette in WordPerfect 5.1 format 
contaitiing these comments is also provided. As directed by Decision \'o. 1,1 am 
.serving copies of these comments on counsel for the Appli'-ants. 

1 hrve also tnclcsed two aaditiona! .opies thai i r- '̂in jst be date-stamped and 
returned with the messenger. 

Respectfully submitted. 

Enclosures 

cc: Counsel lor \\- ants 

Paul Samuel Smith 
Senior Trial .Attornev 
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I' i- iVpartnwit of 
Tronspor ration 

Office 01 'ne Socretary 
ot Trans, or ration 

GENERAL COUNSEL 400 Seventh 3t. S W 
Washins;on, 0 C 20590 

September 18,1995 

Vernon A. Williams, Secretarv 

Room 2123 

Interstate Commerce Commission 

1201 Constitution Ave., N.W > 

Washington, ).C. 20423 

Re: Union Pacific Corporation, Union Pacific Railroad 

Company and Missouri Pacific Railroad Company — Control and 

Merger — Southem Pacific Rail Corporation, Southern Pacific 

Transportation Company, St. Louis Southwestem Railway 

Company, SPCSL Corp. ::ad the Denver and Rio Grande Westem 

Railroad Con'.pany, Finance Docket \'o. 32760 

Dear Mr. Williams: 

On August 4, 1995, the Union Pacific .md Southern Pacific railroads filedwith the 

Interstate Commerce Commission ("ICC" or "Commission") a notice of irit<^nt to 

seek approval of their merger. If approved, this transaction would create the 

largest railroad in the United States. On September 1,1995, the ICC issued 

Decision .\o. I in this do<:ket. ^0 Fed. Reg. 45737 (September 1, 1995). Decision 

\o . 1 proposes two aitemahve procedural schedules for this proceeding and asks 

for public comment on those schedules. The U.S. Department of Transportation 

("DOT" or "Department") hereW submits its comments. 

Each of the proposed schedules would require ĥe Commission to decide the 

proposed merger on an accelerated basis. The first proposed schedule w-ould 

pio'. ide 195 days between the date ( submission of the primary application and 
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related applications and the final decision. It would provide 90 days from the 

primary application date for parties to prepare and submit what amounts to 

evidence in opposition to the transaction (including incoi .distent ard responsive 

applications, requests for conditions, etc.). Applicants and other parties would 

then have 30 days to prepare and submit rebuttal evidence, opponents would 

have 10 days to respond, and briefs would be due in another 10 days. The ICC 

notes that this is 'substantially similar" to the schedule adopted in the recently-

completed merger of the Burlington Northem Railroad Co. and the Atchison. 

Topeka and Santa Fe Railway Co. Finance Docket No. 32549, Slip Opinion 

served August 23,1995 ("BN/SF"). The second potencial schedule is similar, but 

reduces the time allowed for preparation of initial opposition eviHpnce even 

further ~ from 90 days to 60 days. DeCiiion .No. 1 states that if this cour.'-.e is 

followed the 30 day difference from the first propos.̂ I "would be inserted later in 

the schedule." 60 ^^.d. Reg. at 4573̂ -. 

The Commission proved in the BN/SF proceeding that in the right circumstances 

it could effectively review and decide whether to r.pprove a major rail 

consolidation in approximately six months. The ICC's efficient processing of that 

case and the substantial effort that expedited processing rec uired on the part of 

the ICC staff should be applauded. DOT . jbmits, however, that the expedited 

BN/SF procedural model may be inappropriate this case. 

First, the truly acci-'lerated portion of the BN/SF prcceeding was adopted only 

some five months after the massive primary applic3*ion was originally filed. ' 

Ultimately, parties had until .May 10,1995, in which to p-epare substantive 

evidence in support of inconsistent or responsive applications, conditions, etc. ~ 

a total of 209 days from the date of the primary application. Only for subsequent 

submissions of evidence and briefs did the BN/SF schedule resemble that 

proposed in this case. 

• / The pnrruiry application was tiled on October 13, W4. The first procedural schedule 
encompassc-d 53'5 days Finance DcKk-.-t No. 32.S49, Decision Nc; 4 and 5 (served Octotvr 10 and 
November 11, respectively). On March 7,1995 the ICC decided upon a 167 day schedule. 
Decision No 10. 
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Second, unlike the consideration of merger proposals by the Department of 

Justice under Hart-Scott-Rodino procedures, the Commission employs formal 

adversarial, adjudicative procedures ir. railroad consolidations. The attendant 

rights and responsibilities these engender, such as discovery and the formulation 

of individual requests for conditions, as well as the repeated opportunities for 

rebuttal, consume more tim \ The Department is concerned that the time periods 

suggested in the proposed schedules ~ particularly the total of 50 days allotted to 

prepare rebuttal evidence and argument, responsive evidence and argument, and 

briefs ~ may be inadequate. So long as the present procedures apply, they must 

allow for a thorough considerarion of the issues raised by the proposed 

transaction. 

Third, while the BN/SF merger raised difficult issues, it was nonetheless clear 

from the outset that tlie proceeding involved a "primarilv end-to-end" merger, 

with comparatively small potential for significant reductions in ccmpetition. 

BN/SF Slip Op. at 64. This circumstance allowed parties to focus their attention 

fairly quickly on those problems that become evident and better enabled them to 

meet tight deadlines. The instant transaction, by con .t, would appear to 

present a more complex situation. Reference to railroad route maps suggests that 

the applicants may compete "head-to-bead" over very large areas. Such cases 

have in the past presented comparatively greater prospects for competitive 

injury. See Santa Fe Stiuthern Pacific Corp. - Control - SPT Co.. 2 l.C.C.2d 709 

(1986;. Rigorous analysis of traffic flows and the multiple markets potentially 

affected will be critical, and will require adequate hme. 

Fourth, the applicants in BN/SF reached agreements with other raihoads ard 

assented to the imposition of conditions to cure most of the competitive prob lems 

their merger occasioned. BN/SF Slip Op. at 82-88. Th.~ feducpfi the range of 

issues that the parties needed to address betc»-e the ICC in full adversarial 

posture. Although the applicants in the instant proceeding are reportedly taking 

similar leps, there can be no guarantee that they will be successful. Even if they 

ultiniately are, an analysis of the agreements reached would predictably be moie 

complex. In the event that curative agreements are inadequate, competitive 

issues will necessarily continue to requir--- strict attention DOT believes that the 
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time and resources required to present the parties' varied positions to the 
Commission would likely exceed that needed in BN/SF. 

Finally,u'^a<a'fr the procedural schedule adopted in this matter, any accelerated 

review can only take place if the ICC issues a definirive service list early in the 

case to ensure timely receipt of the evolving record. Such a list was not 

forthcoming in BN/SF until late in the proceeding - after descriptions and 

evidence in support of inconsistent or responsive applications, etc. had been 

fil'^d. Finance Docket No. 32549, Dedsion Nos. 28 and 30 (served May 19 and 

June 2, respectively). Because pleadings are not generally aicilated among the 

parties to a proceeding in the absence of such a list, DOT (and possiblv other 

parties) lost valuable time trying to secure copies of evidentiary filings from large 

numbers of participants, which made it more difficult to meet subsequent 

deadlines. 

In sum, the Department is concemed that this proceeding may not present a case 

that can effectively be decided in a proceeding that is as expedited as BN/SF. 

The little information now available suggests that m.ore, rather than less, time 

may be necessary to present and analyze evidence. Therefore, DOT proposes 

that the Commission provide for an additional 30 days between the initial 

submission of opposition evidence and arguments and responses thereto, ^ an 

additional 30 days between the filing of these responses and rebuttal evidence in 

support of inconsistent and responsive applications, ^ and another 20 days 

between the filing of final evidence and arguments in support of inconsistent or 

responsive applications and the due date for briefs. •* If the ICC adopted its 

2/ The proposed schedule now allows 30 days, from "F * 90" to 'F - 120." 60 Fed. Reg. 45737-38. 

3/ The proposed schedule now alk.ws a 10 day penou, from ' F - 120" to "F + 130 " Id-

•*/ The proposed schedule now allows a 10 day penod irom "F 130" to "F 140." Id. 



alternative schedule and "inserted" at one of these points the 30 days withdrawn 

from the period for preparation of initial opposition evidence, the total time to 

complete this proceeding would expand by only 50 days. The main point is tiiat 

parties must have adequate time in which to analyze and prepare substantive 

portions of the record m this case, and the addition of 50 or 80 days to the 

proposed schedule would in DOTs view facilitate a thoroughly developed 

record. 

Respectfully submitted, 

Dale C. Andrews 

Deputy Assistant Generai Counsel 
for Litigation 
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Oim CHEMICALS 
120 LONG RIDGE ROAD, F O 3 0 X STA.MFORD. CT 06904-13'..5 

September 15. 1995 

Honorable Vemon .\ Williams 
.Secretan 
Interstate Commerce Commit "Jion 
Room 2:15 
12th Street .4 Consutu -̂ n Avenue, N W 
V..^tungion. DC 2042: 

RE: Finance Docket No. 32760 
Liiicn Pacific Corporation. L iion Pacific 
R ulroad Company and Missoun Pacific 
Rulroad Company - Control and Merger -
Southern Pacific Rail Corporauon, Southern 
Pz' Sic Transportauor Companv, St Louis 
Southwestern Railway Company, SPCSI 
Corp and the Denver and Rio Grande 
Westem Riilioad Com|)ai;y 

Dear Mr V.lliam: 

The purpose of this letter is to e.xpress Oim Corporauon s objecuon to the Interstate Commerce 
Coif.imssion's (ICC) proposal to expedite !he proposed schedule for the Union P.-icific Corporation's 
CJPC) control and merger applicauon regariiig the Southern Pacific Rail Corporauon (SPC) As the 
ICC mdjcattd in 6*) FR 45737, this is a major iransacuon which will have a significant impact on U S. 
rail transportauon 

Oi!n Corporation is a diversified fortune 5()0 company who is generally supportive of railroad mergers 
thai add an increased level of safety as weM as maintain or enhance competition. Howeve.- ihi: merger 
would .ifTect a significant poruon of Olin Corporation's rail activ; as for our facilities mNjund as well as 
outbound Olin Corporation does not .eel the acceleration of this pi ->posed schedule would be m the best 
interest ofthe industnal co.T.n̂ uni'v as we h.ve not hac suflicient um.- to fully analyv.e the ir.pact of such 
.1 merger We also .̂ el lhat this actio.. , result in fewer comments tv̂  the ICC We thercf< re request 
the 'CC retain the onginal propoŝ xl schedul-̂  submitted in the UPC Pctiuon. 

Th; nl you for the opportumty to comment on these issues. 

Donald W Gnffin 
Presidcn , Cheif Operating Officer 
Olin Corporation 

Cc J BadRcr. P Craney, P Davey 

on!c:jottne Secretary 

SEP \ -

O L I .\ C O R r O P A T ( O . \ 
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flC^y Chemical Company 
^, 3801 West Cnester Pike 

Nev-own Square, Pennsylvania 19073-3280 
^ T a l o n h r t n A R i n ' . - > - * ' , - 0 0 0 

I t e m Nc 

Page Cour. 

September 10. l yy^ 
Of ICO of the Secretary 

5P 1 d 1995 
V j \ FEDERAL EXPRESS 
!\/'r Vernon A Williams 
Secretary 
Case Control Branch 
'nterstate Commerce Commission 
1201 Constitution Avenue, N.W. 
Washington. DC 20423 

Attn: Finance Docket No. 32760/ Proposed Merger of Union Pacific 
Railroad and Southern Pacific Railroad 

Dear Secretary Williams. 

ARCO Chemical Company ("ARCO Chemical") submits this letter in response to the 
Interstate Commerce Commission's (the "Commissjon") invitation for comments on the 
proposed procedure! schedule submitted by the applicants in connection with the 
merger of Union Pacihc Railroad ("Union Pacific") and Southern Pacific Railroad 
("Southern Pacific"). 

ARCO Chemical respectfully requests the Commission to deny the applicants' requcs* 
to expedite trie time period for interested rarties to comment on the proposed 
transaction. In light of the magnitude and complexity of the proposed tran-saction, as 
well as the potentially severe financial implications for shippers m the affer;ed areas. 
ARCO Chemical will require at least 60 days from the Commission's notice of 
acceptance of the primary apnlication to assess fully the changes in railroad 
operations and the resulting impact on comparties using rail services. 

ARCO Chemical's two major plants are located in the Houoton, Texas area. Urnon 
Pacific currently ships propylene oxide from one of these plants and Southern Pacific 
ships propylene oxide from the ether plant. The proposed transaction, as presently 
structured, ra.ses significant concerns aoouc tfie anticom.petitive impact that may resu ' 
from the consolidation of two rail lines into one ,n the southwestern United States, and 
in the Houston area in particular. 

We believp that shortening the period for review and comment will impede significantly 
our ability to analyze tlie proposed transaction in an effective manner Shippers will 
require sufficient time to consider al'iematives and the approp-iateness of any 
conditions that may mitigate the impact of a consolidated rail system on operations 
Therefore, we request that the Commission mainta. ^ the procedural scnedule under 



«Mcl, a i r ^ n s , s . e n , and responsive a P P ^ i c * - c - - - . ^ ^ ^ ^ ^ 

c = o n ? r : ^ ' ^ Z ^ ^ ^ : ^ ^ ^ - - s . SO .avs 

from the date of tiling). 

Please do no- hesitate to call Lar^ T Jenkins, Manager, Land Transportation, a, 610-

359-5662, if you have any questions about this maner. 

Respectfully subrTii|ted, 

Larry T. Jenkins 
Manager. Land Transportation 

cc Beryl Gc^on 
Interstate Commerce Commission 

An;id E, Roach 11. Esq. 
Covington & Burling 

Paul A. Cunningham. Esq, 
Harkins Cunningham 
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I tem Jr . 

Pace C a n t . J5_ 

--AN _ QAi^R 

' O B E S ' J BL C « * E 

J O ' - ' N A B U ' ^ L C S 
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M A B C f i N X 
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A N N E e M ( C K E ^ 

* * v N E f9 P O w O E 

S ^ A N i . E ' ' O S M E a 

T C B B ^ O R N B S . O G K E N 

D A V i Q r sv t 

^•h ^ R <& B L A C K W E L L 
.ATTORNEYS AT _ ^ W 

SUITE 61 a 

a OCO _ STREET, N.W, 

W A S H I N G T O N . D.C. 2 0 0 3 6 

• F A C S I M I L E i 2 0 a ' u e 3 - A 9 5 C 

W R I T E R ' S O i M E C D I A L N C 

{2C2) 463-250 3 

S ^ l ' f C 3 6 0 0 

5 2 5 M A R K E -

S A N F P A N C ' S C C 

TELEPHONE •*,-

T A C S I M I L E i 4 i 5 ' 8 9 6 

1995 

3v Hand 

Verncn i \ . W i l l i a r . s 
Secretary 
Case C c n t r c l r,:.i."ch, A t t n : Finance 
I n t e r s t a t e Commerce Ccrrrr.issicn 

and Const, i t u t i on Avenue, X . W . 

w c ̂  .•s e 

r i n a n c t iJccKet ,: . • 
? a c - f i c C c r p o r a t u n , et a^. - -
Con t ro l and Meigci - - Scuthern 
P a c i f i c R a i l C o r p c r a t i c n , et ai 

je.:-. 

n r.e'-ise :ina a.n o r i g i n a l and twenty 
(2- ; -• ," : • . ̂ -.oic.ial rrcthe^nocd of Teamsters' 
ccrr."-.e.-.-_d f.e arc".--- i-:-:erencec matter. An a d d i t i o n a l ccpy of 
the comments has alsc been served on each ot the A p p l i c a n t s ' 
recres- • • •.• •••••s. 

stamp ma t.n^ a 
the messenger. 

C - .•— o o 

•
Panol 
PoDitc Poc: • t ne . n t e 1 n : • 

I'.oach I I , Esq. 
unn : r. rr- . Esa . 



Before the \ 

1 3 t^^^ I n t e r s t a t e Commerce Commission St? 
. j Firtof '! 

Union P a c i f i c Corporation, Union P a c i f i c R a i l r o a d • 
Company and Mis s o u r i P a c i f i c R a i l r o a d Company 

-- Co n t r o l and Merger --

Scuthern P a c i f i c .Rail Cci^poration, Southern P a c i f i c 
T r a n s p c r t a t i o n Company, St. Louis Southwestern 

Railway Company, SPCSL Corp. and the Denver 
and Rio Grande Western R a i l r o a d Comoanv 

XLLJIVE'J 

Finance Decket Nc. 3 2 760 

rC.MMENTS OF THE INTERNATICNAI 
3RCTHERH0CD CF TEAMSTERS 

?n September 1, 1?55, the I n t e r s t a t e Commierce 

Ccmmission " romimission" ô  losued a N c t i c e c f F r e f i l i n g 

N o t i f ; - " D e c i s i r n Xo . 1" requesting comn.ents on a proposed 

.-or.edule concerning tno a o q u i s i t i o n of c o n t r c l cf 

: . :. ' , the m.erger c f SPR i n t o 

, : • -pany "CJPRR") , and the r e o i l t i . n g ccmm.cn 

. : .0 > , :-0 , ... : . . mpany , " MFRR" ' , 

. ",~?7~:,'' and the Z-enver and .Rio Grande Western 

; -.pany i"DRGW"'> by ",• , :, - ; i.-'ic C o r p o r a t i o n 

60 Fed. Reg. i5737 (September 1, 1995) . Decision 

• ̂  "'-^ SPT, SPW, SPCSL, and DRGW are he r e i n 
•• . • • : • JS "Applicants". The A p p l i c a n t s ' 
p r c p c t . , " ••oge anci c o n s o l i d a t e t h e i r v a r i o u s o p e r a t i o n s i s 

(continued...) 



No. 1 was issued i n response t c the .Applicants' P e t i t i o n t o 

E s t a b l i s h a Procedural Scnedule f i l e d August 4, 1S95 w i t h the 

Commission. A p p l i c a n t s have proposed a schedu"'e t h a t would 

r e q u i r e s e r v i c e c f the ICC's f i n a l d e c i s i o n on t h e i r A p p l i c a t i o n 

w i t h i n 195 days c f the Ap p l i c a n t s f i l i n g t h e i r primary 

a p p l i c a t i o n w i t h the ICC. The Ccmm.issicn i n t u r n has proposed t o 

adopt t h i s schedule, although i t m.ay reduce by 30 days the time 

p e r i o d w i t h i n which i n t e r e s t e d p a r t i e s wculd prepare t h e i r 

responsive subm.issi .ns. For the reascns discussed below, the 

I n t e r n a t i o n a l Brotherhood cf Teamsters "IBT") f i l e s theses 

comm.ents i n o p p o s i t i o n t o both the A p p l i c a n t s ' and the ICC's 

proposed pr o c e d u r a l scnedules. 

The IBT i s a labor o r g a n i z a t i o n r e p r e s e n t i n g 

approximatelv .o - i l l i r n -embers. I t s Tiembers make t h e i r l i v i n g 

p r i - , a i - .n t r a n s p o r t a t i o n , i n j l . ; i i n : ; the t r u c k i n g ana -^ailroad 

; o ~: 1 r i e s . The IBT represents approximately 2,000 employees of 

J m 14 .- ;o-s across the n a t i o n . I n a d d i t i o n , the IBT 

represents apprcx:• .•• 00 employees of Overnite 

, . - •,- . :. "ô  ;:-.y, a s u b s i d i a r y cf UPC, and appr-)xim,ately 

2" ---clcyees of P a c i f i c Meter Transport Company and Southern 

Meter T r u c k i n g Company, both motor c a r r i e r s u b s i d i a r i e s 

of SPR. Th- UPC employees represented by t"- IBT are i n v o l v e d 

1/ ( . . . cent inued• 
herei.n r e f e r r e d t o as the " A p p l i c a t i o n " . 
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i n the l e a d i n g and unloading of c o n t a i n e r s and t r a i l e r s , the 

t r a n s p o r t a t i o n of t r a i l e r s and c o n t a i n e r s w i t h i n and between r a i l 

yards and o ther l o c a t i o n s . The IBT i s concerned t h a t n e i t h e r the 

A p p l i c a n t s ' nor the ICC's e.xpedited procedural schedules provide 

s u f f i c i e n t o p p o r t u n i t y f o r i n t e r e s t e d p a r t i e s t o respond t o the 

A p p l i c a t i o n . I n a d d i t i o n t i i e IBT does net b e l i e v e t h a t the 

Commission can s a t i s f y i t s s t a t u t o r y o b l i g a t i o n t o ensure t h a t 

the t r a n s a c t i o n i s i.n the p u b l i c i n t e r e s t (see 49 U.S.C. §§ 11344 

and 11345' i n l : a h t of the l i m i t e d time t h a t w i l l be devoted t o 

the i n v e s t i g a t i o n and review cf the t r a n s a c t i o n . 

As the Commission has acknowledged, the A p p l i c a t i o o i s 

a m.a-er t r a n s a c t i o n . 60 Fed. Rea. at 45737. The magnitude of 

the t r a n s a c t i : v: - ce cverlcoked or minim.ized as i t wculd 

• r a r a i l r o a d w i t h 35,:: ..-o : f - ra.->, : p e r a t i n g i n 25 

s t a t e s w i t h an annual revenue o: :•. o " . l i ~ n d o l l a r s . The size 

and scope or the proc.:sed t r a n s a c t .or. e n t a i l s a s e r i o u s t h r e a t , 

nc - or.'.-.- ^ oom.petition w i t h m the r a i l r o a d i n d u s t r y but t o other 

;. . • • ;:-.srortat i :n as w e l l . Without qu e s t i o n , 

• • . •• . .:. oo nation-wide impact on 

t h i s ^-on-r-.-'s --onom.v a.nd, i.n c a r t i o u l a r , on v a r i o u s modes of 

t r a n s c i i t a t i o n . Nevertheless, the A p p l i c a n t s and the ICC have 

proposed expedited schedules t h a t wculd r e q u i r e a d e c i s i o n w i t h 

195 days. Tc accom.m.odate t h i s "rush t o judgment" the A p p l i c a n t s 

ana the : h a v e proposed t c s e r i o u s l y l i m i t the o p p o r t u n i t y t h a t 

i n t e r e s t e d o a r t i e s have t o respond t o the A p p l i c a t i o n : the 
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A p p l i c a n t s ' propose 90 days a f t e r the A p p l i c a t i o n i s f i l e d , w h i l e 

the ICC suggests only- 60 days. A 90-day p e r i o d t o review, 

i n v e s t i g a t 3 and respond t o the .^^ppl i o a t .on i s h a r d l y adequate; a 

60-day p e r i o d i s simply nonsensical. 

A f a r m.ore sensible procedural schedule, which seeks t o 

expedite prcm.pt a c t i o n cn the .Application w h i l e , at the sam.e 

time, a f f o r d i n g i n t e r e s t e d p a r t i e s a meaningful o p p o r t u n i t y t o 

review the s p e c i f i c s of the proposed t r a n s a c t i o n , gather r e l e v a n t 

i r f o r m . a t i o n and prepare comments which w i l l assise the 

Commission's d e l i b e r a t i o n s , has been proposed by the .Railroad 

Labor Executive Asscciatic.n ("RLEA") m comments f i l e d on t h i s 

date. The r,~-~" -.s had an o p p o r t u n i t y t e review the RLEA's 

comments on tne proposed schedule and ^ u l l y supports the schedule 

proposed t h e r e i n . lhe IBT urges the Com.mission t o adopt t h a t 

schedule. 

R e s p e c t f u l l y subm.itted. 

esq. 
1-1.0-cm B. Sjogren, Esq. 
SHER & 3LA:::<WELL 
2000 L S t r e e t , N.W. 
Suite 612 
Washington, D.C. 20036 
v202) 463-2500 

Attorneys f c r the I n t e r n a t i o n a l 
Brotherhood of Team.<=ters 

Dat-.:.:; September 16, 1995 
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Page CouKt^ 
Town of Eads 

" \Bo .x 8- l i O W . 13th .Street 
Eads. CO 81036 
(719)438-5590 

FAX (719) 438-5652 

,7 

€) Mayor: 
Lester H 'tHiams 

Trustees: 
Pamela L Batterton 
Janice M King 
Ten,' L Laird 
Larry D Michael 

John Philpy 
Ch.'i::-:"':" s-^. ...,^^-

Dircctiir of Public Works; 
\ an n ^roH,:. Jr, 

Town Clerk: 
Dora B Pearcey 

September !!, 1995 

Hone : . i . ims 

•'.2th & C o n s t i t u t i o n Aven-
'.'.ashington, D. C. 2042 3 

\" . w 

!v It came lO' the ,>.:: 

Colorado, by a notice publish-. ; :ocai newspaper that a petition or application 'Aas 

recentl) filod bclore the Interstate Commerce Commission in Washington. !,) i ruon 
Pacific Railroad Company and its rail affiliate, Missouri Pacific Railroad Con.pain, and 
Southem Pacific Transportation Company and its affiliate, St. Louis Southwestern 
Railway Company, SPCSL Corporation and the Den%cr and Rio Grande Western Railroad 
Company, in ICC Finan e Docket No 327.60, to abandon the Railroad thru Ljds. 
' iorado. We underst.ind this .'bandonment wil! c.-ninonci* ;it a point in \Ve-;tem 
K.-.;:v..and continue v • i:ghout K • . through Crowlcs 
^ ;;;;:> and ending ;:. 

mdonmenta t : • • ^ i l thru K •, 
o. 'u;ii\ ,i!id it w i l l be aa50iL.:ci> Jcvasiating to out loun and County. Ourecono',,> 
extremely low m this area n A '•-.^r irought. and deteriorating cattle pricf s. 
i irming and ranching arc mes in K i o u i County and i f thev n.o e to 

truck all of their products lur lonkiet distance • , ii t!;ci: ; : • : • ; . ioft 
.•\!lr ^^s,ng approx.in;atel> twenty percent ot . ut o•..̂ ĉ  uiuch aic dcrivcj tu.in ou: Ki,ir.'ad 

: usage w i l ! sever-dv cripple our Town, Counfy. and locai School Districi.s 

,ii to aba:, 
m elevat. 

Lis i l l th 

,11i. '; : 

.1 . 1 . . % . i u i u have very daniaai'.g effects on our Countv. 
"tpl'^vee--. r.nvn, and the ta.\paycrs. An>- help >ou can give 

: ; .e.isc adv ise. 

S;ncereK. 

TOWN ( ' I i ADS N!AVOK AND BOARD OF TRliSTr.U.S 

..ester Williams Larn. D, Michnei "Janice M Knu-Le 

Mavor Ma\. :• '\'r<' I em 
Janice M, King 
Trustee 



Honorable Verno.i Williams - ? - September 13, 1995 

Pamela Banerton 
Trustee 

Christropher Sorensen 
Irustee 

John Philpy " 
Trustee 
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CONRAII 

Page Count 3 
Soptctnber 7, l*-"-'^ 
BY UPSOVERMIE 

Honorable \ emon .\ vvtiiicuiis 
Secretar\ 
Interstate C onimetve Commission 
12th (fc ConstitutKMi .Axe., \ \V. 
W ashington, D C. 20423 

Finance Docket \ o 327(̂ 0. Union Pacitic 
Corp. et al. -- Control cfc Mer̂ .;er -- Southern 
Pacitic Rail Cc>rp. , et al. 

Dear Secretar\- Williams; 

Enclosed are the original 20 copies ot the Notice of .Appearance 
of Con-solidated Rail Corporation (CR-l) tor nlmg in t'u:; p. oceeding. .A copv ot 
the Notice has been sent to .Applicants. This formal Notice replaces the informal 
reque.st tiled bv Conrail in a letter of .August "0, 1W5 to vou tor s,-! \ ..o ot tuture 
decisions. .Also enclosed is a ." ,5-inch disk containin;^ he text of this NiUice m 
WordPerfect 51 tormat. 

Tliank vou \ er\ much for \ our attention to th; . matter. 

Sincerelv, 

.Anne I rvvid a 

.XssiK'iate General v'ounse 
(215) 20^-5015 

,Arvid \- Roach, II 
Kinu's \ ' Dolan 
L ari \ \ \ on Bernuth 
i'aul .A. Cunningham 
Cannon Y. Har\ ev 

COr.-.OLIDATED RAIL CORPORATION 2001 MARKE' STREE- P ^ BOX 41416 PHILACC PHIA PA '9101-1416 



CR-l 

BEFORE IFIE 
INTERSTATE COMMERCE COMMISSION 

FIN.ANCE DOCKET NO. 327h0 

^'-'^ L'NION PACIFIC CORPOR.ATION, ET .AL. C * , 
- CONTROL AND MERGER - / > 

SOLTFIERN P.ACIFIC RAILCC^RPOR.ATION, ET AL. ^ ' -^7^ _ 

>'OTICE OF APPEARANCE OF 
CONSOLIDATED RAIL CORPORATION 

Consolidated Rail Corporation ("CR ) intends to partic.pate in this 

proceeding as a partv ot record. Please enter the appearances v̂ t the attornevs on 

behalf of CR listed Ixlow and include them on the ser\ ice list to be prepared. 

Copies of all pleadings, notices, orders and decisicms shtnild be ser\ ed upon: 

Constance L. .Abrams 
Jonathan M. Bnxler 
Edward B. F^vm.son 
.Anne E. Tread wav 
Consolidated Rail Corporation 
2t)01 Market Street, Ib-A 
Philadelphia, PA 1^101-1416 
(215) 209-50-32 

Daniel K. Mayers 
A. Stephen Hut, fr 
Michael Bressman 
.Aii M. Stoeppelwerth 
Wilmer, Cutler &: Pickering 
2445 M. Stree . N W 
Washington, D C. 200 V-1420 
(202) t)b3-b000 



•> 

A copv of this Notice has been served upon counsel for .Applicants. 

Respectfully submitted. 

.Anne E. Treadwav \ 

I certitv that a copv of the foregomo Notice (CR-l) was ser\ ed on the 

following parties \ ia o\ ernight mail: 

Paul .A. Cunningham Ar\ id E. Roach, 11 
Richard B. Hor/og j . .Michael Hemmer 
lames NL Guinn a- Michael L. Rosenthal 
hlarkins Cunningham Covington & Burling 
1300 Nineteenth Stieet, N.W. 1201 Pennsvlvania .A\ e , NW 
Washington. D C. 20036 Washington, D.C. 2004-' 

Cannon Y. Flarvev Carl W. Von Bernuth 
Louis P Warchot Richard J. Ressler 
Carol .A Harris Union Pacific Corp. 
Southern Pacific Traisp. Co. Martin Tower 
Oni' Market P!a/a Eighth and F̂ aton .A\ es. 
s j n Francisct), CA "-'4105 Bethlehem, PA 1S018 

James \'. Dolan 
Paul A Conlev, Jr. 
Louise A. Rinn 
Law Department 
Union Pacific Railroad (.\>. 
141Dodge St. 
Omaha, \ ! nSi-u 

.Anne L. I readvvav \ 

Soptember 7, I'•'95 





Item No. 

Page Count. 

M I C H A E L L R O S t N T H A L 

• I N G VON & B U R L I N G 

P E N N S Y L V A N I A A V E N U E N VV 

P O B O X 7 5 6 6 

A S H I N O T O N D C S O O - 4 A - 7 5 6 6 

^r>Z' 662-eooo 

C A B L E C O V L i N . . 

September 7, 1995 

SRLibSCS CO««eSPONO€N" O*"*" CC 

a * i f v tNuc o c a •iP-S 

a-hJSscLS i C * o e t . ^ ' U M 

rcLe'»*«o«: 32 ^ s^e « S 9 0 

BY HAND 

Honorable Verncn A. W-lliams 
Secreta>-y 
I n t e r s t a t e Coir^merce Cotnmission 
T w e l f t h S t r e e t and C o n s t i t u t i o n Avenue, N.W. _ " 
RootT̂  2215 ' . 
Washington, D.C. 20423 ^ • "̂ ' ' 

Re: Finance Docket Nc. 32760, Union P a c i f i c 
Corp., et a l . -- Control & Merger Southern 
P a c i f i c P a i l Corp.. et a l . 

Dear S e c r e t a r y Williatn.^; 

Enclosed f o r f i l i n g i n the above-captioned docket 
are the o r i g i n a l and twenty copies cf A p p l i c a n t s ' Reply t o 
STRICT's "Motion t c Reject Impermissible Pleadings" (UP/SP-
12). A lso enclosed i s a 3.5-inr' disk c o n t a i n i n g the t e x t of 
t h i s p l e a d i n g m WordPerfect 5.1 format. 

I would appreciate i t i f you wculd date-stamp t l i e 
enclosed e x t r a copy of the pleauing and re t u r n i t t o the 
messenger f o r our f i l e s . 

S i n c e r e l y , 

M:.c;:ael L. Rosenthal 

Attorney f o r Union P a c i f i c 
C orpcraticn. Union .Pacific 
P a i l r u a d Company and Mi s s o u r i 
P a c i f i c R a i l r o a d Companv 

Enclosures 



UP/SP-12 

BEFORE THE 
INTERSTATE COMMERCE CI'MMISSION 

Finance Docket No. 32760 

UNION PACIF'C CORPORATION, LTSTION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LCUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO STRICT'S "MOTION 
TO RE.JECT IMPERMISSIBLE PLFADINGS" 

CANITON Y. 
LOUIS F. 
CAROL A. 
Southern 

HARVEY 
WARCHOT 
HARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Com.pany 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
[ U S ' 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
IJOO Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-750X 

Atto r n e y s f o r Southern 
P a c i f i c R a i l C o r p c r a t i c n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp., 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corpt^ration 
M a r t i r Tower 
Eight'i and Eaton Avenues 
Bethlehem, Pennsvlvo.nia 18018 
(610) 861-3290 

J.AMES V. DOLAM 
F.AUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Missouri P a c i f i c R a i l r o a d Company 
1416 Dodge Stree-' 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Per.icylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

Attorneys f o i Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company and Missouri 
P a c i f i c R a i l r o a d Company 

September 7, 1995 



UP/SP-12 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UN.ON PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. '.OUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO STRICT'S "MOTION 
TO REJECT IMPERMISSIBLE PLEADINGS" 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

R a i l r o a d Com.pany ("UPRR"), Missouri P a c i f i c R a i l r c a d Company 

("MPRR"'," Scuthern P a c i f i c R a i l Corporation ("SPR"), 

Southern P a c i f i c T r a n s p o r t a t i o n Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western R a i l r o a d Company 

("DRGW"),-= c o l l e c t i v e l y . "Applicants," hereoy r e p l y t o the 

"Motion c f Save the Reck I s l a n d Committee, I n c . , t o Reject 

Impermissible Pleadings" (STRC-4). 

STRICT's request (p. 1) th a t the Commissic-n s t r i k o 

A p p l i c a n t s ' r e p l i e s (UP/SP-9 & UP/SP-10) t o two p r i o r STRICT 

^ UPC, UPRR and MPRR are r e f e r r e d t o . _ o l l e c t i v e i y as "Union 
P a c i f i c . " UPRR and MPRR are rer.-rred t o c o l l e c t i v e l y as "UP." 

^ SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d t o 
c o l l e c t i v e l y as "Southern P a c i f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d t o c o l l e c t i v e l y as "SP." 



pleadings (STRC-1 & STRC-2) ignores the nature c f these 

proceedings and c l e a r Commission precedent. STRICT's request 

can o n l y be seen as a s i g n t h a t STRICT intends t o p e r c i s t m 

i t s att:jmpts t o bog down these proceedings u n t i l STRICT's 

demands i n an u n r e l a t e d matter are met. See STRC-1, p. 2 n.3; 

UP/SP-9, pp. 3-4. 

In f a c t , the Commission has recognized t h a t i t i s 

a p p r o p r i a t e f o r A p p l i c a n t s t o have an o p p o r t u n i t y t o r e p l y . 

I n i t s crder s u b m i t t i n g A p p l i c a n t s ' proposed pr o c e d u r a l 

schedule f o r p u b l i c ccm.ment, the Commission has e x p l i c i t l y 

p r o v i d e d the A p p l i c a n t s w i t h the o p p o r t u n i t y t o respond t o the 

comments on the schedule. See UP'SP, Decision served Sept. 1, 

1995, p. 5. Moreover, i.n i t s crder g r a n t i n g A p p l i c a r i t s ' 

\ r i o u s requests f c r waiver or c l a r i f i c a t i o n , the Commission 

c i t e d the very pleadings t o which STRICT o b j e c t s . See UP/SP, 

Decision served Sept. 5, 1995, p. 10. These a c t i o n s c o n f i r m 

t h a t m a prcceeding of t h i s scope, where A p p l i c a n t s bear the 

burden of p r c c f , A p p l i c a n t s should be e n t i t l e d t c close the 

re c o r d on a f f i r m a t i v e requests f o r r e l i e f such as those 

discussed i n the oleadinas at issue.-

Cf. Finance Decket No. 32133, Union P a c i f i c Corp., Union 
P a c i f i c K.R. & M i s s o u r i P a c i f i c R.R. -- C o n t r c l -- Chicago Jt 
North Western T r a n s p o r t a t i o n Co. & Chicago & North Western 
Ry., Decision served o u l y 11, 1994, p. 9; Finance Docket No. 
3 2 54 9, B u r l i n g t o n Northern. Inc.. & B u r l i n g t o n Ncrthern R.R. -
- Control &• Merger -- Santa Fe Pac i f i c Corp. & Atchison. 
Topeka ^ Sa.nta Fe .Ry. , Decision served June 23, 1995, p. 3 ; 
Finance Docket No. 28583 (Sub-No. 24), B u r l i n g t o n Northern. 

(continued...) 
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STRICT's request i s i n a p p r o p r i a t e f o r a second 

reason. As STRICT should w e l l be aware, where a p l e a d i n g 

i n c l u d e s a request f o r Commission a c t i o n , a r e p l y t o t h a t 

p l e a d i n g i s p e r m i s s i b l e , even i f the p l e a d i n g i s i t s e l f t i t l e d 

a " r e p l y . " 3=6 Decket Nc. AB-39 (Sub-No. 18X), St. Louis 

Southwestern Ry. -- .Abandonment Exemption -- I n Gasconade, 

Manes. Osage. M i l l e r . Cole. Morgan. Benton. P e t t i s . Henry. 

Johnson. Ca&s & Jackson Counties, MO. Decision served J u l y 19, 

1994, p. 1 n.2 i r e ] e c t i n g SSW's c o n t e n t i o n t h a t STRICT's r e p l y 

should be s t r i c k e n because STRICT's r e p l y addressed 

a f f i r m . a t i v e r e l i e f sought by SSW i n i t s r e p l y t o a STRICT 

p l e a d i n g . ; Docket No. 40131 ^SUD-NO. 1 ) , Ashley Creek 

Phosphate Co. v. Chevron Pipe Line Co., Decision served Apr. 

21, 1995, p. 3 ( a l l o w i n g r e p l y because p l e a d i n g t o which i t 

responded was not a r e p l y , but r a t h e r a motion seeking 

r e l i e f ' ^ . I n both of the STRICT pleadings t o which A p p l i c a n t s 

r e p l i e d , STRICT d i d more than r e p l y t c A p p l i c a n t s ' requests •• -

STRICT advanced i t s own requests f o r Comn,ission a c t i o n . For 

example, STRICT d i d not merely respond t o A p p l i c a n t s ' p e t i t i o n 

f o r waiver or c l a r i f i c a t i o n . Rather STRICT asked (STRC-1, pp. 

11-13) the Commission t o impose three types of a d d i t i o n a l 

reauiiements w i t n respect t o Applicant.^' abandonment 

- ' [ . . . cont inued) 
Tpn. - - C o n t r o l & Merger -- St. Louis-San Francisco Ry., 
Decision served June 23, 1988, p. 1; Docket No. AB-303 (Sub-
No. 2X), Wisconsin Central Ltd, -- Abandonment Exemption I n 
Winnebago County. WI. Decision served Mar. 9, 1990, p. : 
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proceedings. S i m i l a r l y , STRICT d i d not merely comment on 

A p p l i c a n t s ' p r o c e d u r a l schedule; i n f a c t , i t d i d not even urge 

the Commission t o r e j e c t tfie schedule. Instead, STRICT 

requested (STRC-2, pp. 7-8) t h a t the Commission i n v i t e p u b l i c 

comment cn the schedule. As STRICT p o i n t s out (p. 1 ) , i t does 

not matter t h a t i t c a l l e d i t s pleadings " r e p l i e s " ; because 

STRICT submitted i t s own requests f o r Commission a c t i o n . 

A p p l i c a n t s had a r i g h t t o r e p l y . 

Furthermiore, STRICT ignores the f a c t t h a t the 

i n f o r m a t i o n c o n t a i n e d i n A p p l i c a n t s ' r e p l i e s i s necessary t o 

pr o v i d e the Ccmmission w i t h comprehensive and complete 

i n f o r m a t i o n t o a l l c w f o r a j u s t and speedy determiination by 

the Commission of the issues addressed i n the pleadings. Even 

i n cases o t h e r than Class I mergers, the Commission has 

r e g u l a r l y a l l o w e d r e p l i e s t o r e p l i e s where they provide the 

type of i n f o r m a t i o n t h a t w i l l a s s i s t the Commission i n making 

a more informed d e c i s i o n . See, e.g.. Docket No. AE-307 (Sub-

No. 2X), Wyoming & Colorado R R. -- Abandonment Exemption --

Jackson County. CO. Decisic^n served Feb. 17, 1994, p. 1 n . l ; 

Finance Docket No. 31545, Clyde S. & Saundra Forbes & CSF 

A c q u i s i t i o n . I nc. -- Control Exeir,ptio.n -- Lamoille V a l l e v R.R. 

Sc Twin State R. R. . Decision served Oct. 8, 1991, p. 6 n . l 4 . 

Here, f o r example. A p p l i c a n t s provided the Commission w i t h a 

ful.1 p i c t u r e of STRICT's i n t e r e s t i n t h i s proceeding (UP/SP-9, 

pp. 3-4) -- something t h a t A p p l i c a n t s o b v i o u s l y could not have 
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been expected t o address i n t h e i r i n i t i a l p e t i t i o n s . 

A p p l i c a n t s a l s o p r o v i d e d the Commission w i t h more re c e n t , more 

complete i n f o r m a t i o n abou.. A p p l i c a n t s ' i n t e n t i o n s r e g a r d i n g 

proposed m e r g e r - r e l a t e d abandonments (UP/SP-9, pp. 2-3) 

A p p l i c a n t s informed the Commission of t h e i r i n t e n t i o n t o 

p u b l i s h i n f o r m a t i o n r e l a t i n g t o proposed abandonments much 

sooner than they had a n t i c i p a t e d i n t h e i r i n i t i a l p e t i t i o n f o r 

waiver or c l a r i f i c a t i o n . This new inform.ation a f f e c t e d both 

Appll'-ants' p e t i t i o n f o r waiver or c l a r i f i c a t i o n and t h e i r 

p e t i t i o n t c e s t a b l i s h a procedural schedule, and wa'3 c i t e d by 

the Ccmmission i n i t s September 5 Order. A d d i t i o n a l l y , 

A p p l i c a n t s p r o v i d e d the Ccmmission w i t h more s p e c i f i c 

i n f o r m a t i o n r e l a t e d t o the extent of A p p l i c a n t s ' merger-

r e l a t e d abandonments. I t i s c l e a r l y w e l l w i t h i n the 

Commission's d i s c r e t i o n t o consider A p p l i c a n t s ' r e p l i e s . See 

49 C.F.R. § HOC . 3 . 

F i n a l l y , STRICT's request (p. 2) t h a t the Commission 

issue a broad i n s t r u c t i o n p r o h i b i t i n g " r e p l i e s t o r e p l i e s " 

should be r e j e c t - i d . The Commission's r u l e s a l ready c o n t a i n 

such a general p r o h i b i t i o n , but, as .lumerous Commission 

d e c i s i o n s make c l e a r , whether i t a p p l i e s t o a p a r t i c u l a r 

p l e a d i n g depends on the p a r t i c u l a r surrounding f a c t s . A 

f u r t h e r , general Comm.ission d i r e c t i v e i n t h i s case would 

e i t h e r be redimdant or unduly r e s t r i c t i v e . 



A p p l i c a n t s ' r e p l i e s t o STRICT's pleadings were 

a p p r o p r i a t e i n the context of t h i s proceeding, i n l i g h t of the 

content of STRICT's pleadings, and i n l i g h t of the i n f o r m a t i o n 

p r o v i d e d . STRICT's m.otion t o r e j e c t these r e p l i e s , and t o bar 

a l l f u t u r e r e p l i e s t o r e p l i e s , should be denied. 

R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD S. HFRZOG 
JAMES M. GUINIVAN 
Harkins Cunningham, 
1300 Nine t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e y s f c r Scuthern 
P a c i f i c R a i l Corporation. 
Scuthern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Lcuis Southwestern 
Railway Company. SPCSL Corp. 
and The Denver and Ri: Jranie 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Missouri P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

fARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Com.pany and Missouri 
P a c i f i c R a i l r o a d Comipany 

September 7, 1995 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y th- ^, on t h i s 7th 

day of September, 1995, I cause a copy of the foregoing 

document to be served by f i r s t - c l a s s mail, postage prepaid, or 

by a more expeditious manner of deli/ e r y on a l l p a r t i e s of 

record i n Finance Docket No. 3 2760, and on 

Director of Operations Permerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Room 9104-TEA Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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unitBd transportation anion 

August 30, 1 995 

VIA FEDERAL EXPRESS Airbill # 3 0 6 5 9 5 7 0 2 0 

Ms. Ellen Keys 
Office of the Secretary 
Interstate Commerce Ccmmission 
1201 Consti iut ion Avenue, N.W., Room 2209 
Washington, DC 20423-0001 

Dear Ms. Keys: 

Please arrange to make and list: 

Of net of the Secretary j ; 

AUG .3 . 1995 ' ji 
P: r t c t 

United Transportation Union, Local 1918 
12401 Hidden Sun Court 

El Paso, Texas 79938 

as a pa.rty of record and active participant in the proceedings before the 
Interstate Commerce Commission in Finance Docket 32760 , involving the 
propo^jed merger between the Union Pacific and the Southern Pacific r lilroadr.. 

Thanking you in advance for your assistance and cooperation in this matter, we 
remain, 

Item No.. 
Sincerely yours. 

Page Count. 
T 

United Transportation Union. Local 1918 — i L ^ -

by: 

Robert A. Cushing, Jr. 
Legislative Representative 

?bbiarr 
Vic^-'Local Chairman UTU-S 
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Sec re t a ry 
i n t e r s t a t e Commerce Commission 
12th & C o n s t i t u t i o n A v e . , N.W. 
Washington, DC 20423 
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Union P a c i f i c Corp., Union Pa c i f i c 
Railrcad Co., and Missouri P a c i f i c 
Raiiroad Co.—Control and Merger— 
Southern Pacific Rail Corp., Southern 
Pac.i.fic Transportation Co., St. Louis 
Southwestern Railway Co., SPCSL Corp. 
and The Denver and Rio Grande Western 
Railroad Co. 

Finance Docket No. 32760 

Dear Mr. Williams: 

Enclosed f o r f i l i n g n the referenced proceeding are the o r i g i n a l and 20 
copies of STRC-3, the Reply i n Opposition of Save the Rock Island Committee, 
Inc., to P e t i t i o n f o r '''aiver of 49 C.F.R. Section 1152.22(d). Also enclosed 
for f i l i n g are the o r i g i n a l and 20 copies of f 'C-4, the Motion of Save thr. 
Rock Island Committee, Inc., to Reject Impermissible Pleadings. A 3 . 5 - i n j l 
disk containing the t e x t of both pleadings i s also enclosed. 

Please acknowledge the receipt and f i l i n g ot the enclosed Reply and 
Motion by rece i p t stamping the copy of t h i s l e t t e r , t-.e extra copy of the Reply 
and tha extra copy of the Motion enclosed for that purpose and returning them 
to the undersigned i n the enclosed pre-addressed, postage paid .nvelope. 

Very t r u l y yours, J k 

/ c ) William P. *lckson, Jr. 

WPJ/jmb 

Enclosures 

cc: Mr. Jim Link 

/ 

/ 
/ 



STRC-3 

BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO., AND MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAIL COkP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO. 

Finance Docket No. 32760 

REPLY IN OPPOSITION OF SAVE THE ROCK ISLAND 
COMMITTEE, INC., TO PETITION FOR WAÎ 'ER 

OF 49 C.F.R. SECTION 1152.22(dl 

William P. Jackson, Jr. 
John T. Su l l i v a n 

Attorneys for Save the Rock 
Island Committee, Inc. 

OF COr.NSEL: 

JACKSON S. JESSUP, P.C. 
Poet Office Box 1240 
Arlington, VA 22210 
(703) 525-4050 

Dated: August 31, 1995 
Due: September 11, 1995 



BEFO-.E THE 

INTERSTATE COMMERCE COMMISSION 

WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO., AND MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAIL CORP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE 
DEN'/ER AND RIO GRANDE WESTERN RAILROAD CO. 

Finance Docket No.~T2760 

REPLY IN OPPOSITION OF SAVE THE ROCK ISLAND 
COMMITTEE, INC., TO PETITION FOR WAIVER 

OF 49 C.F.R. SECTION 1152.22(d) 

Save the Roc" Island Committee, Inc. ('"^TRICT"), submits t h i s reply i n 

opposition t o the reguest of Union Pacific Corporation, Union P a c i f i c Railroad 

Company, Missouri P a c i f i c Railroad Company, Southern Pac i f i c Rail Corporation, 

Southern P a c i f i c Transportation Company, St. Louis Scuthwestern Railway 

Company, SPCSL Corp., and The Denver and Rio Grande Western Railroad Company 

( c o l l e c t i v e l y "Applicants"), for waiver of ce r t a i n of the requirements of 49 

C.F.R. Section 1152.22(d) i n t h i s proceeding. That request ia contained 

w i t h i n Applicants' Supplement to P e t i t i o n f or Waiver or C l a r i f i c a t i o n of 

Railroad Consolidation Procedures, and Related Relief (UP/SP-8), f i J e d August 

22, 1995 (hereinafter "Supplemental P e t i t i o n for Waiver"). STRICT's i n t e r e s t 

i n t h i s proceeding i s set f o r t h i n i t s Reply in Opposition t o P e t i t i o n f or 

Waiver of or Exemption From 49 U.S.C. Section 10904(e)(3) -"nd 49 d . ' ' 

Section 1152.13(d) (STRC-1), f i l e d August 24, 1995 (hereinafter "STRICT Reply 

to Applicants' P e t i t i o n f or Waiver"),' which was f i l e d i n response to one 

' Therein, STZIIC" explained th?'-. there i s nothing i n the Commiasion'a 
regulations to prevent a party from f i l i n g m opposition t o a request 
f o r waiver of the Commission's abandonment regulations, even i£ the 
request concerns merger-related abandonments. See STRICT Reply '.o 
Applicants' P e t i t i o n f o r Waiver at 1 n . l . 



aspect of Applicants' o r i g i n a l P e t i t i o n f or Waiver or C l a r i f i c a t i o n of 

Railroad Consolidation Procedures, and Related Relief (UP/SP-3), f i l e d August 

4, 1995 (hereinafter " P e t i t i o n for Waiver"). 

BACKGROUND 

Applicants' request f o r waiver of 49 C.F.R. Section 1152.22(d) contained 

i n i t a Supplemental P e t i t i o n fox Waiver i s related t o i t s o r i g i n a l P e t i t i o n 

f o r Waiver t o the extent that Applicants seek a d d i t i o n a l r e l i e f from the 

Commission's abandonment regulations. S p e c i f i c a l l y , "Applicants request 

c l a r i f i c a t i o n (or, i f necessary, a waiver) that they are permitted t o report 

.costs on a pro forma consolidated post-merger basis, using the same 

consolidated coet data t h a t are to be used i n the operating plan and i n other 

parts of the a p p l i c a t i o n . " Supplemental P e t i t i o n for Waiver at 3. Applicants 

go on to claim that i t "makes sense" to report costs i n the abandonment 

applications on a pro forma basis not only for the post-merger forecast year, 

but also f o r the pre-merger base year and other h i s t o r i c a l years. 

Supplemental P e t i t i o n f o r Waiver at 3-4. Applicants state t h a t "use of the 

same consolidated data f o r the abandonment applications as w i l l be used i n the 

merger ap p l i c a t i o n w i l l simplify the process of preparing the abandonment 

applications." Supplemental P e t i t i o n for Waiver at 4. 

STRICT urges the Commission to deny the Supplemental P e t i t i o n f o r Waiver 

*-o the extent i t requests a waiver of the requirements of 49 C.F.R. Section 

11^" 22(d). The information that Applicants seek to avoid including i n t h e i r 

abandonment apt'ications has been found by the Commission t o be a necessary 

component of abandonment applications. Because Applicants can give no reason, 

ether than purported convenience, for the waiver they seek, t h e i r request 

Bhould be su imarily denied. 



ARGUMENT 

As explained i n d e t a i l i n the STRICT Reply to Appl..cants' P e t i t i o n f o r 

Waivar, any request by Applicants i n t h i s proceeding f o r waiver of the 

abandcnr.snt statutes or regulations should be considered by the Commission not 

j u a t i n uhe context of Applicants' mei.>ie"- proposal, but also i n the context of 

the d i s t i n c t p o s s i b i l i t y that Applicants c.iuld submit m u l t i p l e abandonment 

applications f o r long stretches of main l i n e t rack r e l a t e d t o t h e i r merger 

a p p l i c a t i o n . Applicant-, nave already admitted that such i s possible i n t h e i r 

i n i t i a l submissions i n t h i s proceeding. See P e t i t i o n f o r Waiver at 19. Given 

tha previous and present importance of the r a i l l i n e s t o which any request by 

^Applicants f o r waiver of an abandonment authorization requirement could 

p o t e n t i a l l y apply, the Commission should not take l i g h t l y the r e l i e f 

Applicants seek from the abandonment authorization requirements. 

That i s especially so with respect to the r e l i e f Applicants seek i n the 

Supplemental P e t i t i o n f o r Waiver regarding the requirement of 49 C.F.R. 

Section 1152.22(d) th a t Applicants submit actual cost data. While under that 

provision the Commission rpq-jires abandonment applicants t o submit arrtual coet 

data f o r a base year and two h i s t o r i c a l years, i f Appli>:ants' request i s 

granted by the Commission, Applicants w i l l not have to submit any actual cost 

data for the ra-1 l i n e s that are the respective subjects of t h e i r abandonment 

applications. Instead, Applicants would report such costs on a pro forma 

basis, creating cost data as i f the Applicants had merged p r i o r to the 

h i s t o r i c a l and base year periods. Supplemental P e t i t i o n f o r Waiver at 4. 

Applicants' request should be denied by the Commission for a number of 

reasons. F i r s t of a l l . Applicants c i t e no preceden. f o r re s t a t i n g 

" h i s t o r i c a l " cost data on a post-merger consolidated basis. While as part cf 

t h e i r merger app] i c a t i o n merger apf lica n t a are req-.iired t o assume the approval 



and eventual consummation of the merger proposed tor the base year and 

f o r a c a i t vears and consequently provide income a-id balance sheet data on a pro 

forma basis f o r those years, i n a major transaction such as t h i s the 

Coiwnissicn also requires the submission of base year and h i s t o r i c a l data for 

the i n d i v i d u a l applicants i n the form of required annual reports, which, while 

not part of the merger a p p l i c a t i o n , are incorporated by reference. See 49 

C.F.R. S 1180.9;e); Railroad Consolidation Procedures, 363 I.C.C. 200, 215 

(1980). There i s no analogous source for the actual cost data that would 

normally be included i n Applicants' abandonment applications.-

The importance of th a t data i n an abandonment a p p l i c a t i o n i s p l a i n . 

^Perhaps most s i g n i f i c a n t l y , without i t th«. accuracy of Applicants' pro forma 

coat data cannot be c o n f i d e n t l y tested. Instead of the Commission receiving, 

as i n the standard abandonment application, at least three years of actual 

cost data, along w i t h one year of projected costs. Applicants' abandonment 

applicu.tion8 would contain no actual cost data with t h e i r e n t i r e l y pro forma 

cost evidence. In short, Applicants would be requesting the Commission to act 

on abandonment applications supported by e n t i r e l y t h e o r e t i c a l cost data. 

Such a r e s u l t i s contrary to established Commission practice. While the 

Commission, i n response t o a recommendation by the Railroad Accounting 

Principles Board, now emphasizes the "forward looking" nature of abandonments, 

The p o s s i b i l i t y t h a t the actual cost data can be provided as part of 
th« merger proceeding discovery process i s not a s a t i s f a c t o r y answer 
to STRICT's concerns. Parties intereated i n an i n d i v i d u a l abandonment 
should not be put to the expense and e f f = r t of requesting information 
that would be part of any abandonment ap p l i c a t i o n that i s not merger-
related. The Commission has stated that the merger application 
procesa ahould not unduly burden those p a r t i e s interested i n 
p a r t i c i p a t i n g , e s p e c i a l l y when the information those p a r t i e s seek can 
be included i n the merger application. Sge Railroad Conaolidation 
Procedures. 366 I.C.C. 75, 86 (1982). A s i m i l a r r u l e should apply t o 
merger-related ahandonment applications. 

4 -



i t has continued t o require evidence of past operating r e s u l t s , including 

actual cost data. See Abandonment Regulations—Costing (Implementation of the 

Railroad Accounting pr-jnciplee Board Findings). 5 I.C.C.2d 123 (1988). 

Applicants' Suppleme i t a l P e t i t i o n f or Waiver i s dfjvoid of any reason f o r 

ovarturning such a well-established Commission p r a c t i c e . 

Thare i s nothing i n the Commission's abandonment regulations t o prevent 

Applicants from including restated h i s t o r i c a l and base year cost data i n t h e i r 

abandonment applications i f they believe such information would allow the 

Commission t o bett e r compare that data with the forecadt year cost data. See 

Union P a c i f i c Corp.. Union Pa c i f i c Railroad Co. and Mi L-aouri P a c i f i c Railroad 

-Co.—Control—Missouri-Kansas-Texas Railroad Co.. 4 I.C.'';.2c, 409, 492-93 

(1988), p e t i t i o n f or review diswisaed sub nom. Railwav Labor Executives 

Association v. ICC. 883 F.2d 1079 (D.C. Cir. 1989). That does not mean, 

hci^ever, that Applicants should be excused from providing the required actual 

cost data. After a l l , the pro forma cost data would be i n large part based on 

the actual cost dat^. The Commission and the public should thup be provided 

that information i n tha abandonment application.' 

Because Applicants would most l i k e l y use actual cost data i n preparing 

t h e i r pro forma cost data, l i t t l e credence shoult^ bo given t o t h e i r statement 

that "use of the same consolidated data for the abandonment applications as 

w i l l be used i n the merger applications w i l l l i m p l i f y the process of preparing 

the abandonment applications." See Supplemental P e t i t i o n for Waiver at 4. I f 

anything, i t i s Applicants who would complicate the process by including i n 

' A comparison of the actual coat data w i t h the pro I'orma cost data 
would also be useful i n measuring the e f f i c i e n c i e s that Applicants 
project w i l l r e s u l t from the merger. I f Applicants' projections ara 
accurate, the actual cost data should provide f u r t h e r support f o i 
t h e i r mere i r proposal. 

- 5 -



t h e i r abandonment applications pro forma coat data but not the a c t v l data on 

which t h a t data i s based, when the l a t t e r i s rea d i l y available. 

As explained i n the STRICT Reply to Applicants' P e t i t i o n f o r Waiver, tha 

fa c t t h a t Applicants have alerted the Commission to the p o s s i b i l i t y t h a t they 

may be f i l i n g abandonment applications for main l i n e track hundreds of miles 

i n length i s ample reason for the Commiasion to deny any requeat for waiv«>'- " f 

i t s abandonment regulations. The fact that the abandonments are mergtr-

r a l a t e d does nothing t o decrease the importance of those abandonments t o 

•hipperd who depeno on the lines proposed for abandonment f o r l o c a l r a i l 

service.* 

At tha l e a s t , the Commission should n o t i f y the public regardir.j tha 

abandonment a u t h o r i z a t i o n .eq'jirement waivers that the Applicants seek, both 

i n the P e t i t i o n f c r Waiver and the Supplemental P e t i t i o n for Waiver. The 

abandonment proposals to which the requested waivers would .ipply are too 

p o t e n t i a l l y s i g n i f i c a n t for the interested public to be excluded at t h i s 

stage. I n ad d i t i o n , a public a i r i n g of the procedural issues now would 

decrease the l i k e l i h o o d of a l a t e r dispute which could disrupt the orderly 

processing of the merger app l i c a t i o n . 

CONCLUSION 

WHEREFORE, the foregoing considered, STRICT requests the Commiaaion to 

deny Applicants' p e t i t i o n for waiver of 49 C.F.R. Section 1152.22(a). STRICT 

•* Actual coat data ia not only information the Commisaion needa to have 
to decide an abandonment application, but i s also important 
information f or partis a interested i n f i l i n g o f f e r s of f i n a n c i a l 
assistance pursuant to 49 U.S.C. Section 10905. Such a consideration 
takes on added significance i f , as Applicants have warned, i t i s main 
lin«i track that i s to be abandcned. 

6 -



alao rrguasta t h a t the Commission grant STRICT such other and f u r t h e r r e l i e f 

as may be warranted i n these circumstances. 

Respectfully submitted, 

S.AVE THE ROCK ISLAND COMMITTEE, INC. 

William P^Jackson, Jr. 
John T. Sullivan 
I t s Attorneys 

OF COUNSE.̂ : 

JACKSCN & JESSUP, P.C. 
Post Office Box 1240 
Arlin g t o n , VA 22210 
.(703) 525-4050 
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CERTIFICATE OF SERVICE 

I , William P. Jackson, Jr., hereby c e r t i f y that on chis 31st day of 

August, 1995, I have served one copy of the foregc .\g Reply i n Opposition of 

Save tha Rock Island Committee, Inc., to P e t i t i o n f or Waiver of 49 C.F.R. 

Section 1152.22(d) upon the following parties of record i n t h i s proceeding, by 

f i r s t claaa mail, postage prepaid, cr as otherwise indicated: 

A r v i d E. Roach, I I 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, NW 
P.O. Box 7566 
Washington, DC 20044 
{Hand-delivered) 

Paul A. Cunningham 
RJ.chard B. Herzog 
James M. Guinivan 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, DC 20036 

James V. Dolan 
Paul A. Conley, J r . 
Louise A. Rinn 
Law Dep''.i.tment 
Union P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, NE 68179 

Car] W. Von Bernuth 
Richard J. Ressler 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethleheni, PA 18018 

Cannon Y. Harvey 
Carol A. Harris 
Louis P. Warchot 
Southern P a c i f i c 
Transportation Company 

One Market Place 
San Francisco, CA 94105 

F r i t z R. Kihn 
F r i t z R. Kahn, P.C. 
Suite 750 Weat 
1100 New York Avenue, N.W. 
Washington, D.C. 20005-3934 
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V. S. Department of Justice 

.Antitmst Division 

6- o c ; s " 

m 3 f ^ 

. . J ! 

555 4th Sirf*i. .V \V 

Washingion. DC 20001 

August 29, 1995 

Honorable Vernon A. William.s 
Secretary-
I n t e r s t a t e Commerce Commission 
12th .?:reet and C o n s t i t u t i o n Aven\ie,, N.W. 
Washington, D. C. 20423 

Re: Finance Docket No. 32760 - Union P a c i f i c Corp. e t a l . 
- C o n t r o l Sc Merger - S^outhern P a c i f i c R a i l Coro.et a l 

Dear Mr. W i l l i a m s : 

PI :ase p l a c e on the Service L i s t i n t h i s proceeding the 
:Pollcwing persons from the Un i t e d States Department of J u s t i c e : 

Robert L. McGeorge 
Michael D. i ? i l l i e l 
Joan S. Huggler 

The address f o r each person i s : 

Item, Nc. 

Page Count 1 — 

A n t i t r u d t D i v i s i o n 
U n i t e d States Department of o u s t i c e 
555 4 t h S t r e e t , N.W. (Rm. 9104) 
Washington, D. C. 20001 

Thank vou f o r vour assistance i n t h i s matter. 

S i n c e r e l y yours, 
n 

^ o a n S. HU'_gler 
~' A t t o r n e y 

Transportat ion, Energy a.nd 
Agr i cu l t u r e Section 

cc: Arvid Roach I I , Esq. 
Paul Cunningham, Esq. 
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Honorable Vernon A. Williams 
Secretary , -
Interstate Commerce Comm. ssion 1— >io<^ 
Twelfth Street and Constitution Avenue, N.W'j-_ VjS'^^f 
Room 2215 
Washington, D.C, 

Re : 

V, 

20423 

Finance Docket No. 32760, " lion PacTfic 
Corp., et a l . -- Control it Merger -- Southern 
Pacific Rail Corp.. et a l . 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the above-japtioned docket 
are the o r i g i n a l and twenty copies of Applicants' Reply to 
TCU/UTU's P e t i t i o n to C l a r i f y Inform>ation Required Pursuant to 
49 C.F.R. l i a n . 6 ( a ) ( 2 ) ( v ) (UP/SP-11). Also enclosed i s a 3.5-
inch disk containing the te x t of t h i s pleading i n WordPerfecc 
5 .1 f oruiat . 

I would appreciate i t i f you would date-stamp the 
enclosed extra copy of the pleadi..g a^d return i t to the 
messenger f o r our f i J e s . 

" /J 
-icu 7 Michael L. Rosenthal 

Enclosures 

Attorney for Uni^n Pac i f i c 
Corporation. Union Pac i f i c 
Railroad Company and .Missouri 
Pacific Railroad Companv 

Item No. 

Page Count 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERlj PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMP.ANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPAJJY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTEFN RAILROAD COMPANY 

APPLICANTS' REPLY TCTT/UTU'S PETITIf;N TO CLARIFY 
INFORMATION REQUIRED PbHSUANT TO 49 C.F.R. 1180.6(a) 12) (v) 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGfiAM 
RICHARD B. KERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e y s f o r Southern 
P a c i f i c .Rail Corporation, 
Southern P a c i f i c Transportat • on 
Company. S 
Railway Cc 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

. Louis Southwestern 
pany. SPCSL Corp.. 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P o c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem., Pennsylvania 18C18 
(610) 861-3^90 

JA'iES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Rail-rofd Company 
Misso u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington tx. B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

m 3 f 1995 

CD ' 
August. 3.-a..=i&:SL5 

A t t c i n e y s f c r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Company and Missouri 
P a c i f i c R a i l r o a d Company 



A ' 

Sl ^ '-^ 
BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 
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Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

R a i l r o a d Company ("UPRR"), Missouri P a c i f i c R a i l r o a d Company 

("MPRR"),^ Southern P a c i f i c R a i l Corporation ("SPR"), 

Southern P a c i f i c T r a n s p o r t a t i o n Company ("SPT"), St. Louis 

Southwestern Railway Com.pany ("SSW"), SPCSL Corp. ("SPCSL"), 

'-:nd The Denver and Rio Grande Western R a i l r o a d Company 

("DRGW"),̂  c o l l e c t i v e l y , "Applicants," hereby r e p l y t o the 

"Transportation»Communications I n t e r n a t i o n a l Union and United 

T r a n s p o r t a t i o n Unicn's P e t i t i o n t o C l a r i f y I n f o r m a t i o i 

Required Pursuant t o 49 C.F.R. 1180 . 6 (a) (2 ) (v)'• (TCU/UTU-1). 

UPC, UPRR and MPRR are r e f e ^ -ed t o c o l l e c t i v e l y as "Union 
Pacif:.c." UPRR and MPRR are r e f e - r e d t o c o l l e c t i v e l y as "UP." 

SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d t o 
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are r e f e r r e d t o c o l l e c t i v e l y as "SP." 
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Applicants have requested (UP/SP-3, pp. 9-10) 

c l a r i f i c a t i o n of the supporting information that they are 

required to provide regarding the impact of the transaction on 

labor, pursuant t c 49 C.F.R. § 1180.6(a)(2)(v). Applicants 

have submitted (UP/SP-3 App. B) a proposed method f o r 

providing the labor impact information required by the 

Commission's rules. 

TCU/UTU's request (TCU/UTU-l, p. 1) that the 

Commission "clari^'y" the labor impact information that 

Applicants are required to supply i s c l e a r l y improper. The 

Commission's rules e x p l i c i t l y provide that r e p l i e s to 

p e t i t i o n s f o r waiver or c l a r i f i c a t i o n are not permitted. 49 

C.̂  R. § 1180.4(f)(3). 

In any event, TCU/UTU's request should be rejected. 

TCU/UTU are asking that Applicants provide infor.nation that 

simply cannot be known u n t i l a f t e r the case i s decided. 

C a r r i e r - s p e c i f i c labor impacts at common points can only be 

determined tnrough the Commission's New York Dock process. 

That process resolves such complicated issues as the 

in t e g r a t i o n of s e n i o r i t y at affected locations, and other 

labor contract issues, that w i l l u l t i m a t e l y determine how many 

employees of each c a r r i e r w i l l be affected by the transaction. 

F i n a l l y , TCU/JTU's request i s contrary to Commission 

precedent. As Applicarts have previously explained (UP/SP-3, 

p. 10 n . l 2 ) . Applicants have proposed to submit labor impact 



information i n a form s i m i l a r to that used i n p r i o r r a i l 

merger cases. Never i n a p r i o r case has the Commission 

required that labor impact information be presented i n the 

form that TCU/UTU request. 
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Union P a c i f i c Corporation ("UPC"), Union Pacxfic 

road Company ("UPRR"), Misso u r i P a c i f i c R a i l r o a d Company 

("MPRR"),-̂  Southern P a c i f i c k a i l Corporation ("SPR"), 

Southern P a c i f i c T r a n s p o r t a t i o n Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW") "̂ PCSL Ccrp. ("SPCS'."), 

and The Denver and Rio Grande Western R a i l r o a d Company 

("DRGW"),̂  c o l l e c t i v e l y , " A p p l i c a n t s , " hereby r e p l y t o the 

"Reply i n Op p o s i t i o n of Save the Rock I - - l a i d Committee, Inc., 

t o P e t i u i o n t c E s t a b l i s h Procedural Schedule" (STRC-2). 
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c o l l e c t i v e l y as "Southern P a c i f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d t o c o l l e c t i v e l v as "SP." 
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As A p p l i c a n t s have explained elsewhere (UP/SP-9, pp. 

2-4), STRICT's a c t i o n s i n t h i s prcceeding are n o t h i n g more 

than attem.pts t o i n t e r f e r e i n a case m which STRICT has no 

v a l i d i n t e r e s t . STRICT's s t a t e d goal of " s e c u r i n g adequate 

r a i l s e r v i c e . . . over the e n t i r e SSW r a i l l i n e t h a t ruus 

between Kansas C i t y and St. Louis" (STRC- , p. 2) w i l l i n no 

way be a f f e c t e d by t h i s proceeding. See UP/SP-9, pp. 1-2. 

The o n l y reason t h a t STRICT has entered th^s proceeding, as i t 

has admitted (STRC-1, p. 2 n.3), i s t o gam leverage i n i t s 

n e g o t i a t i o n s r e g a r d i n g t h a t l i n e w i t h SP. This c o n s t i t u t e s 

c l e a r miisuse of the Commission's processes. 

A p p l i c a n t s have proposed a six-month schedule t h a t 

i s c o n s i s t e n t w i t h both the schedule adopted bv the Commission 

i.n BN/Santa Fe and the Commission's expressed i n t e n t to use a 

s i m i l a r schedule i n f u t u r e r a i l merger proceedings of t h i s 

magnitude. See Finance Docket No. 32549, B u r l i n g t o n Northern, 

Inc.. Sc B u r l i n g t o n Northern R.R. -- C o n t r o l St Merger -- Sar.ta 

Fe P a c i f i c Corp. & Atchison, Topeka Santa Fe Rv. . Decisron 

served Mar. 7, 1995, App. A; BN/Santa Fe, Voti-^g Conference 

T r a n s c r i p t , J u l y 20, 1995, p. 5 (ICC i s couuuxtted " t o 

c o n s i d e r i n g . . . futur?; mergers w i t h i n s i x months".' (remarks 

of Chairman Morgan); Ex Parte No. 282 (Sub-No. 19), New 

Procedures i n R a i l A c q u i s i t i o n s . Mergers & C o n s o l i d a t i o n s , 

Decision served Jan. 26, 1995 'proposing a s'x-month schedule 

to govern f u t u r e major r a i l combination cases) . 
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STRICT argues (p. 3) that the Commission should not 

est a b l i s h a procedural schedule u n t i l the ultimate e f f e c t of 

the transaction can be determined. STRICT contends that i t i s 

too early to t e l l what measures Applicants w i l l take to 

resolve competitive issues presented by the proposed merger. 

But the Commission rejected these very same arguments i n 

BN/Santa Fe. and e x p l i c i t l y decided tc issue a procedural 

schedule before the applicants f i l e d t h e i r primary 

a p p l i c a t i o n . BN/Santa Fe, Decision served Oct. 5, 1994, p. 3. 

As the Commission explained, "establishing a schedule ahead of 

time provides interested parties with early and ample notice, 

miinimizes procedural disputes, and enables the parties more 

e f f i c i e n t l y to plan t h e i r discovery e f f o r t s and evidentiary 

presentations." I d . Furthermore, Applicants have c l e a r l y 

stated t h e i r commitment to resolving competitive issues the 

same way that BN/Santa Fe did. They have p u b l i c l y and 

repeatedly described the type of ccnditions they w i l l accept 

and, i f possible, negotiate. And Applicants are, i n f a c t , 

already discussing with other railroads and shippers how best 

to preserve r a i l competition where shippers would lose a 

second r a i l a l t e r n a t i v e i n a UP/SP nerger.^ 

- STRICT questions (p. 8 n.3) whether Applicants are 
di< cussing w i t h shippers '̂s well as railroads how best to 
preserve r a i l competition i n l i g h t of the propos.id merger. In 
fac t . Applicants are engaged i n discussions with both shippers 
and r a i l r o a d s . 
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STRICT misleadingly states (p. 6) that the schedule 

i n BN/Santa Fe was net adopted u n t i l f i v e months a f t e r the 

merger a p p l i c a t i o n was f i l e d , at which point the Commission 

could more c l e a r l y assess the consequences of the proposed 

transaction. As STRICT should well know, however, the 

Commission issued i t s i n i t i a l procedural schedule much 

e a r l i e r . See BN/Santa Fe. Decision served Oct. 5, 1994, pp. 

5-6. The Commission did not issue i t s f i n a l schedule u n t i l 

f i v e months a f t e r the application was f i l e d because i t had 

suspended the e n t i r e proceeding. See BN/Santa Fe. Decision 

served December 5, 1994, p. 3. In any event, both the 

Commission's i n i t i a l procedural schedule and i t s f i n a l 

schedule were issued well before BN/Santa Fe had announced any 

agreements tc resolve competitive concerns. I r f a c t , the 

applicants i n BN/Santa Fe began to enter i n t o se:tlements only 

days before the procedural schedule required submission of 

anticipated inconsistent and responsive applications, and they 

did not enter i n t o t h e i r most extensive .:;ettlement agreement 

u n t i l three days a f t e r that f i l i n g date. See Agreement 

between BN/Santa Fe and SP, Apr. 13, 1995. 

STRICT also argues (p. 4) that the Commission should 

not establish a procedural schedule because Applicants have 

not yet made f i n a l decisions as to t h e i r abandonment plans. 

In fac*" , Applicants w i l l f i l e amerded System Diagram Maps with 

the Commission on or about Friday, September I . See UP/SP-9, 
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p. 2. As Applicants have explained (UP/SP-9, pp. 4-5), 

abandonments w i l l occur only where there i s no l o c a l t r a f f i c 

or de minimis l o c a l t r a f f i c . Overhead t r a f f i c on l i n e s to be 

abandoned w i l l be rerouted to the new, more e f f i c i e n t routes 

that w i l l be created as a re s u l t of the merger. Thus, 

STRICT's speculation that abandonments w i l l have a major 

impact on shippe ^ because of loss of mainline routes i s 

nothing but a red herring. Very few local shippers w i l l lose 

service, and overhead shippers w i l l enioy more e f f i c i e n t 

routings. Applicants' proposed abandonments w i l l i n f a c t 

b enefit the vast majority of shippers who use the l i n e s to be 

abandoned. 

STRICT's argument i s a recipe for delay. STRICT 

goes so f a r as to argue (pp. 4-5) that the Commission's 

procedural schedule should be determined by the numiber of 

"inconsistent applications, and responsive applications, as 

wel l as requested conditions." But i t m.ust be obvious even to 

STRICT that these facts w i l l not be clear u n t i l well i n t o the 

schedule. Applicants are working tc resolve a l l of the 

competitive issues p r i o r to submitting t h e i r a p p l i c a t i o n , but 

i f they do not, the s i t u a t i o n w i l l be no d i f f e r e n t than i t was 

i n BN/Santa Fe. 

STRICT claims (p. 5) that the BN/Santa Fe schedule 

is not an appropriate model for t h i p proceeding because there 

are substantial d i f f e r r n c e s between the two transactions. 
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This i s simiply i n c o r r e c t . A p p l i c a n t s ' s i t u a t i o n does not 

d i f f e r i n any m a t e r i a l respect from t h a t i n BN/Santa Fe. The 

si z e of the two combinations i s comparable. Both combinations 

are p a r t l y p a r a l l e l and p a r t l y end-to-end, and w h i l e the UP/SP 

merger i s more p a r a l l e l , each t r a n s a c t i o n i n v o l v e s both 

s i g n i f i c a n t p a r a l l e l and s i g n i f i c a n t end-to-end aspects. The 

issues i n v o l v e d i n the two t r a n s a c t i o n s are l a r g e l y the same. 

I n f a c t , i f there i s ary differen:;e, i t i s t h a t A p p l i c a n t s 

w i l l demonstrate b e n e f i t s t h a t exceed those produced by the 

BN/Santa Fe merger. 

The issues i n t h i s proceeding w:11 be no more 

com>plex than those the Commiission faced i n BN/Santa Fe. 

Contrary t o STRICT's claims (p. 5) there i s no basis f o r 

making c o m p e t i t i o n i n the "Central C o r r i d o r " a c e n t r a l issue 

i n t h i s proceeding. As the Commission c l e a r l y recognized i n 

Finance Docke. No. 32133, Union P a c i f i c Corp.. Unior P a c i f i c 

R.R. & Mis s o u r i P a c i f i c R.R. -- Control -- Chicagc & North 

Western T r a n s p o r t a t i o n Co. & Chicago & North Western Rv.. 

Decision served Mar. 7, 1995, p. 71, Santa Fe competes w i t h UP 

and SP f o r n o r t h e r n C a l . f o r n i a t r a n s c o n t i n e n t a l t r a f f i c , and 

BN competes w i t h UP and SP f o r Oregon t r a n s c o n t i n e n t a l 

t r a f f i c . I n f a c t , Santa Fe and BN are the leaders i n these 

markets. As a r e s u l t of the BN/Santa Fe and UP/SP mergers, 

th e r e w i l l be two str o n g e r competitors i n these m.ar.kets. 
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STRICT'S argument t h a t A p p l i c a n t s ' proposed merger-

r e l a t e d abandonments make t h i s proceoding s i g n i f i c a n t l y more 

complicated i s b e l i e d by the f a c t s . Alti-ough STRICT c i t e s 

t h r e e cases t h a t d i d not i n v o l v e merger-related abandonments, 

the m a j o r i t y of the Commission's recent merger cases have 

i n v o l v e d merger-related abandonm.ents. See, e.g.. Union 

P a c i f i c Corp.. Union P a c i f i c R.R. & Mis^r'i>-i P a c i f i c R.R. --

C o n t r o l -- Missouri-Kansas-Texas R.R.. 4 I.C.C.2d 409, 418 

(19 8 9) , p e t i t i o n f o r review dismissed sub nom. Railway Labor 

Executives A s s o c i a t i o n v. ICC, 883 F.2d 1079 (D.C. C i r . 1989); 

Santa Fe Southern P a c i f i c Corp. -• Coucrol Southern P a c i f i c 

T r a n s p o r t a t i o n Co., 2 I.C.C.2d 709, 716 (1986); N o r f o l k 

Southern Corp. -- Control -- N o r f o l k & Western Rv. & Scuthern 

S i l ^ , 366 I.C.C. 171, 177 [ I S & Z ' ; CSX Corp. -- C o n t r o l --

Chessie System, Inc.. & Seaboard Coast Line I n d u s t r i e s . Inc.. 

363 I.C.C. 518, 529 11980), a f f d sub nom. Brotherhood of 

Maintenance of Way Employees v. ICC, 698 F.2d 315 ( 7 t h C i r . 

1983). Furthermore, A p p l i c a n t s ' propc^ied p r o c e d u r a l schedule 

i s completely c o n s i s t e n t w i t h the s t a t u t o r y time l i m i t s placed 

on the Commission i n abandonment cases. See 4 9 U.S.C. § 

10904(b). 

A p p l i c a n t s ' proposed t r a n s a c t i o n c o n t a i n s no issues 

t h a t are e s p e c i a l l y contentious or complex -- n o t h i n g t h a t 

i n d i c a t e s t h a t the six-i^onth proceeding u s e i i n BN/£anta Fe 
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Item No 

Page Cov.nt 

August 28, 1995 

The Honorable Vernon .\. Williams 
Secetary 
I n t e r s t a t e Commerce Commission 
Room 2215 
12tn Street and C o n s t i t u t i o n 

Avenue , .\ . W . 
Washington, D.C. 20423 

RE: Finance Eocket No. 3." ', Union P a c i f i c 
C o r p o r a t i o n , Union P i c R a i l r o a d Companv 
and M i s s o u r i Pacif . ^.^ilroad Company --
C o n t r o l and Merger - Southern P a c i f i c R a i l 
C o r p o r a t i o n , Southern P a c i f i c T r a n s p o r t a t i o n 
Comnany, St. Louis Southwestern Railway 
Companv, SPCSL Corp. .ind the Denver and 
Rio Grande Western Railroad Company 

Dear Mr. W i l l i a m s 

I , Dennis R. S v e t l i c h , i n t e n d to p a r t i c i p a t e i n t h i s pioceedLng 
as a pa r t y of r e c o r d . Plea.c include my name on the seivxco l i s t 
t o be prepared, so t h a t I may receive copies of a l l " i l i n g s , 
pleadings and d e c i s i o n s p e r t a i n i n g t o Finance Docket 32760. 

Sincerely, 

Dennis S v e t l i c h 
Rural Route #1 
Box 361 
Brumley, Mis s o u r i 65017-9803 

(314) 348-3571 
'314) 348-29b9 F.\X 





LAW o r r i c E S 

Z U C K E R T . . ' f C O U T T & R A S E N B E R G E R , L . L . P . 
s e e S E V E N T E E N T H STREET N W 

W A i ^ ' I S G T O N , D C 2 0 0 0 6 - 3 9 ^ 9 

T E L E P H O N E i 2 0 2 ' 2 9 C - 8 6 6 0 

FACSIMILES i 2 0 2 : 3 4 2 ; , 6 S 3 

( 2 0 2 -342 - I 3 1 6 

JCHI. V. E0W,'>:>OS 

Item No. 
7 

Page Count 

August 2 ' j , 1995 

Via Hand D e l i v e r y 

:: 1995 Vernon A. W i l l i a m s 
Secretary 
I n t e r o t a t e Co nmeree Cominission 
Room 2215 
12th S t r e e t & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 
» 

Re: Union P a c i f i c Corp., Union P a c i f i c RR. Co. " i M i s s o u r i 
P a c i f i c RR Co. — C o n t r c l and Merger -- Soi r n 
P a c i f i c R a i l Corp., Southern P a c i f i c Tra-.- .o., 
St. Louis Southwestern Rw. Co., SPCSL Co: " and The 
Denv :r and Rio Grande Western RR Co., 
Finance Docket No. 32760 

Dear Secretary W i l l i a m s : 

Fnclosea are the twenty copies of TM-1, the appearance of 
the Texas Mexican Railway company and i t s r e p r e s e n t a t i v e s , 
i n a d v e r t e n t l y o m i t t e d from yesterday's submission. 

I 
ll 

CORRESPONDENT OFFICEiV LONDON, PARIS AND 3RLiSSEuS 



LAW OFFICES 

f ZUCKERT; SCOUTT & RASENBERGER, L.L.P. 
^ 8 8 8 S E V E N T E E N T H STREET. N W 

W A S H I N G T O N . D C 2 G 0 0 6 - 3 9 3 9 

T E L E P H O N E i 2 0 2 l 2 9 8 - 8 6 6 0 

FACSIMILES ; 2 0 2 1 3 4 2 - 0 6 8 3 

I 2 0 2 I 3 4 2 - I 3 I 6 

JOHN V. EDUARDS 

August 29, 1995 , TM-1 

Via Hand D e l i v e r y ^ -^r ̂  

Vernon A. W i l l i a m s • 
Secretary 
I n t e r s t a t e Commerce Commisr.ion 
Room 2 215 
12th S t r e e t & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Union P a c i f i c Corp., Union P a c i f i c RR. Co. and M i s s o u r i 
P a c i f i c RR Co. — C o n t r o l and Merger -- Southern 
P a c i f i c R a i l Corp., Southern P a c i f i c Transp. Co., 
St. Louis Southwestern Rw. Co., SPCSL Corp. and Th-̂  
Denver and Rio Grande Western RR Co., 
Finance Docket No. J2760 

Dear Secreta.vy W i l l i a m s : 

Enclosed are the twenty copies of TM-1, the appearance of 
the Texas Mexican Railway Company and i t s r e p r e s e n t a t i v e s , 
i n a d v e r t e n t l y e m i t t e d from yesterday's submission. 

Î ye2 9 1995 

CORRESPONDENT CFF-CES LONDON PARIS *ND BF JSSELS 



BEFORE THE 
INTERSTATE CONLMERCF CONEVHSSION 

Finance Docket No. 32133 Sub .No. 1 

.\PPLIC.\TION OF 
THE KANS.\S CITY SOUTHERN R.\IL\V.\Y COMP.WY 
FOR KENO^ .ATION OF ClURENT H.\L^ AGE RIGHTS 

0 \TR THE LINTS OF 
L1V10N P.ACIFIC R.AILRO AD COMPA.NY 

.A.ND FOR ADDITION.AL H.ALLAGE A.ND LOCAL SFRMCE RIGHTS 
OVER THE LLNTS OF 

CHICAGO ANT) NORTH \\TSTER_N TR.A.NSPORT.ATION COMP.ANT 

STIPLX.ATION AND ORDER REG.ARDLNG KCS PRODUCTION OF 
CO.NFIDENTLAL DOCL^VIENTS TO UPC UPRR, .MPRR, HOLDLNGS, .AND CNW 

XMIERE.AS, The Kansas Ciu Southern Railway Company ("KCS") is willing to 

make available cenam documents ("the Documents" i that it considers to contain highly sensitive 

confidential propnetar> information. Lhe disclosure of which would harm its competitive position. 

and 

\\'HER£.AS, Union Pacific Corporation ("UPC"'. Umon Pacific Railroad 

Company ( UPRR i. Missour' Pacific Railroad Company ("MPRR"), Chicago and Nonh 

Westem Holdings Corp. (' Holdings"). and Chicago and North Western Transponation Company 



/CNW"I (Collectively the "Primary .Applicants") have sought disclosure of the Documents 

through discover}- in this proceeding, and the Primary .Applicants and all individuals named in 

this protective order understand and have promised strict compliance with ail terms of this 

Stipulation and Order: 

I hereby enter 'ne following order: 

1. .All Documents proN ided hereunder to the Pnmary .Applicants, or anyone acting 

on their behalf, and all notes and other documents relating in an> way to any ofthe Documents 

tbat are developed by any indi\-idual having access to such documents (the 'Notes"/, snail be 

used so'el;. for the purposes of the above-captioned proceeding or any appeals or related 

proceedmgs taken or filed m connection therewith t "the Proceedings"). and shall not be used for 

any other purpose, whether commercial, competitive or otherwise. 

2. .A Documents provided hereunder and stamped 'CONFIDE.NTI.AL' and any 

data contained therein, shall not be disclosed m an> way to any person net authorized under 

paragraph j.ereof to receive access to such Documents unless such disclosure is preceded by 

the prior wrinen consent of KCS or an Order of the Commission or the .Admirustrati\e Law 

Judge Ul the above-captioiiCd proceedings. 

3. .Any Documents provided hereunder and stamped "C0NF1DENTLAL--

OUTSIOE COU.NSEL E.XPERTS O.NLY" and any data contamed therein shall not be disclosed 

in anv wa\ >o an\ :̂ ''rson not authorized under paragraph 8. hereof to receive access to such 

Documents unless sucn disclosure ;s preceded by the prior wrmen consent of KCS or an order 

ofthe Commission or the .Administrative Law Jud̂ e in the above-captioned proceedings. 

4. .All Documenti provided hereunder, and all .Notes, shall be destroyed at the 



,5 

completion of the Proceedings, and written notice of such destruction shal! be provided to KCS 

Counsel 

5 Insofar as the Primary .Applicants intend to use the Doci.m'jnts or any ponion 

thereof, or any d'lta contained therein, in any way at the hearings, m written testimony, on brief 

in the Proceedings, or in any other subrrission, the Primary .Applicants either (a) shall give 

Counsel for KCS sufficient advance written notice of the fact that they intend to use the 

Documents or any ponions thereof or information contained therein, in sufficient detail to enable 

Qounsei for KCS tc petition the .Administrative Law Judge for an order li) restricting attendance 

at the hearings during discussion of the Documents and thetr contents, or (in restricting access 

to the ponion of the record or briefs reflecting discussion of the Documents or their contents, 

or Cb) in the event the notice described m (ai hereof ;s not given, shall give prior notices of such 

mtended use î with such notice to be given, if practicable, at least 48 hours in advance) and will 

not oppose such a petition, 

6. .Ail tilings contaimng information from any Documents stamped 

"CONFIDENTLAL or "CONFIDENTI.AL - OUTSIDE COUNSEL E.XPERTS ONLY" shall 

be riled under seal. Publiclv available filings shall have had all such information redacted. 

7. .All Documents which are provided to the Primar>- .Applicants by KCS and 

which are stamped "CONFIDENTLAL". and any data contained therein, shall be restricted to 

access by only the following named individuals, each of whom shall sign the Undertaking 

attached as Exhibit .A to this otder; 



and by any other person, includmg assistants, analysts, secreuries and anomeys. who. in 

advance of receiving access to the Documents or the dau contained therein, shall read this Order 

and shall sign and deliver to KCS an Undertakmg in the precise form attached to the Order. To 

the extent practicable, the Undenakmg shall be delivered to KCS prior to receipt of access to 

the Documents by the individual named in the Undertaking, and if not. shall be delivered to KCS 

as soon as possible thereafter. 

8. .All Documents which are provided the Primarv' .Applicants by KCS and which 

are stamped "CONFIDE.NTLAL - OUTSIDt COUNSEL EXPERTS ONLY", and any da'a 

contained therein, saall be restricted to access by only the following named individuals, each of 

whom shall sisn the Undertaking attached as E.xhibit E ro this Order: 



and b\ any other outside counsel or consultant for the Primary .Applicants who. m advance of 

receiving access to the Documents or the data contained therein, shal! read the Order and shal! 

sign and deliver to KCS an UndenaKing in the precise fonn atuched to this Order. To the 

extent practicable, this Undertaking shall be delivered to KCS prior to receipt of access to the 

Documents by .ne individual named in the Undertaking, and if not, shall be delivered to KCS 

as soon as possible thereaf.r. 

Counsel for Lmon^ Pacific Con .orporation. 
Umon Pacific Railroad Company, and 
.Missouri Pacitic Railroad Company 

Coui)«̂ el for The' Kansas City Southern 
Railway Compan}] 

Counsel for Chicago and Nonh Western 
Holdings Corp. and Chicago and Nonh 
Western Transportation Company 

Dated: / 1:7 . 1993 

The foregoing Stipulation is approved 
and so ordered. -

/ 

.Admfmstratr e Law Judge 



EXHIBIT A 

UNDERT.AKI.NG 

I . have read the foregoing 

"STIPULATION .AND ORDER REG.ARDING KCS PRODUCTION OF CONFIDENTIAL 

DOCUMENTS TO LTC. UPRR. MPRR. HOLDINGS. .AND CNW" entered into between the 

Primap. .-Applicants and KCS m ICC Finance Docket No. 3;i33 Sub No. 1. understand the 

same, and agree to be bound by its term I agree not to use any Documents obtained under this 

Stipulation and Order and stamped "CONFIDENTI.AL". or any data or information derived 

therefrom, for any purpose not related to the Primary .Applicants' participation in Finance D' at 

32133. and related dockets, or any appeals or related proceedings taken or filed in connection 

therewith (the "Proceedings"), or to use any techmques disclosed or information leamed as a 

result of receiving this data or information for any purpose not related to the Pnniar> .Applicants' 

panicipifion m the Proceedings. I recognize that I may be held personally liable for any 

damagts that KCS may suffer as a result of mv use or disclosure in violation of the Stipulation 

and Order of any confidential information supplied as a result ot the Stipulation and Order. 

Typed Name 

Dated 



EXHIBIT B 

UNDERT.AKI.NG 

I . . have read the foregoing 

"STIPUl ATION .AND ORDER REG.ARDING KCS PRODUCTION OF CONFIDENTIAL 

DOCUMENTS TO UPC. UPRR. .MPRR. HOLDINGS. .AND CNW entered into between the 

Primary .Applicants -"nd KCS in ICC Finance Docket N'-̂ . 32133 Sub No. I . understand the 

same, and agree to be bound by its terms. I agree not to use any Documents obtained under this 

Stipulation and Order and stamped "CONFIDENTI.AL - OUTSIDE COUNSEL EXPERTS 

ONLY", or any data or inform.ition derived therefrom, for any purpose not related to the 

Primary .Anphcants' participation in Finance Docket 32133. and related dockets, or any appeals 

or related proceedings taken or filed in connection therewith (the 'Proceedings"), or to use any 

tech âqvc: lisclosed or im'ormation leamed as a result of receiving this data or information for 

any purpose not related to the Primary .Applicants participation m '".le Proceedings. I recogn'ze 

that I may be held personally liable for any damages that KCS may suffer as a result of my use 

or disclosure m violation of the Stipulation and Order of any confidential information supplied 

as a result of the Stipulation and Order, 

Typed .Name 

Dated: 
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approves the a p p l i c a t i o n , allowing competitors access t o 

commercially s e n s i t i v e information w i l l always have long-term 

consequences. I t i s t h i s concern that has r o u t i n e l y led 

pa r t i e s i n these cases to request establishment of a "highly 

c o n f i d e n t i a l " category of information. 

In-house counsel :;or non-aoplicant parties have no 

compelling need f o r access \o competitively sensitive data. 

Outside counsel (and KCS has outside counsel who are 

experienced i n r a i l r o a d control proceedings) can adequately 

protect t h e i r c l i e n t s ' interests i n these proceedings without 

expandii.g competitors' po t e n t i a l access to commercially 

sensitive data. This is the same resolution the Commission 

adopted i n BN/Santa Fe. Also, while there i s no reason to 

believe that p a r t i e s w i l l not act i n good f a i t h when 

designating information "highly c o n f i d e n t i a l , " i f , a f t e r 

reviewing material designated as "highly c o n f i d e n t i a l , " 

outside counsel f o r a party believes that the information has 

been improperly c l a s s i f i e d , that parcy remains f r e ^ to 

challenge the c l a s s i f i c a t i c :i - as was the case i n BN/Santa 

Fe . 

BN/Santa Fe demonstrated the value of resolving 

procedural issues at the threshold of the proceeding i n order 

to avoid l a t e r dexay. In p a r t i c u l a r , BN/Santa Fe demonstrated 

the ef ̂ec»-iveness ..-jf the protective order that Applicants have 

proposed i n avoiding disputes that might otherwise delay the 
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di s c o v e r y process and the Commission's review c f the proposed 

t r a n s a c t i o n . KCS' Opposition ignores the h i s r o r i c a l use of 

p r o t e c t i v e o r d e r s , but even more imp o r t a n t , i t ignores the 

lessons of BN/Santa Fe. and thus i t should be r e j e c t e d . 

R e s p e c t f u l l v submitted, 

CANNON Y. HARVEY 
LCUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415.) 541-1000 

PAUL A. CLWINGHAM 
RICHARD B. HEI.ZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N. 
Washington, D.C. 2C036 
(202) 973-7601 

94105 

W. 

Attorneys f o r Southern 
P a c i f i c R a i l Corporation, 
Scuthern P a c i f i c T r a n s p o r t a t i o n 
Companv, St 
Railway -ompany 

Louis Southwestern 
SPCSL Corp.. 

and The Denver and Rio '^rande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethleham, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLÂ J 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 601','9 
(402) 271-5000 

IVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTFJVL 
Covington &. B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-538P 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company and Miss o u r i 
P a c i f i c R a i l r o a d Company 

August 18, 1995 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y that, on t h i s 18th 

day of August, 1995, I cause a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of delivery on a l l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations Permerger N o t i f i c a t i o n Office 
A n t i t r u s t Division Bureau of Competition 
Room 3218 Room 3 03 
Department of vTustice Federal Trade Commission 
Washington. D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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G c 0 i 1 

RICHARD A. ALLEN 

LAW o r n c z s 

Z U C K E R T . S C O U T T & R A S E N B E R G E R 
6 8 8 SEVENTEENTH STREET N W 

W A S H I N G T O N , D C 2 0 0 0 6 - 3 9 3 3 

TELEPHONE 1202 I 2 9 8 - 8 6 6 0 

FACSIMILES I 2 0 2 I 3 ' 4 2 - 0 6 B 3 

I 2 0 2 1 3 4 2 - I 3 I 6 

.•\ugust 28, 199 5 

L.L,p. 

Via Hand D e l i v e r y 

Vernon A. W i l l i a m s 
Secretary 
I n t e r s t a t e Commerce Commission 
Room 2215 
12th S t r e e t & 
Washington, D. 

AUe2 81W5 

C o n s t i t u t i o n Avenue, 
C. 20423 

N.W. 

Re: Union P a c i f i c Corp. ion P a c i f i c RR. Co. and M i s s o u r i 
P a c i f i c RR Co. — • o l and Merger -- Southern 
P a c i f i c R a i l Corp., Jouthern P a c i f i c Transp. Co., 
St. Louis Southwesl3rn Rw. Co., SPCSL Corp. and The 
Denver and Rio Grande Western RR Co., 
FiTance Docket No. 32760 

Dear S e c r e t a i y W i l l i a m s : 

Please place the Texas Mexican Railway Coinpany ("Tex-Mex") 
and i t s r e p r e s e n t a t i v e s i n d i c a t e d below on the l i . = t of a i l 
p a r t i e s of r e c o r d prepared and issued under the p r o v i s i o n of 49 
C.F.R. § 118 0 . 4 ( a ) ( 4 ) . Tex-Mex intend.^ t o p a ^ t i c i p a t t i n t h i s 
proceeding as an a c t i v e p a r t y . I n accordance , i t h 49 C.F.R. § 
1180.4(a)(2), Tex-Mex s e l e c t s the acronym "TM'' f o r i d e n t i f y i n g 
a l l documents and p i adings i t submits. 

Richard A. A l l e n 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, L.L.P. 
Suite 600 
388 1.7th S t r e e t , N.W. 
Washi.ngt-n, D.C. 20006-3939 

Copies o f t h i s l e t t e r are being served cn a l l the 
r e p r e s e n t a t i v e s of a l l persons who be.ve fi.'.ed appearanc 
proceeding, i n c l u d i n g the a p p l i c a n t s ' r e p r e s e n t a t i v e s . 

Item No. 

Page Count, L 
4u j --air 

C i n c e r e l y , 

Richard A. A l l e n 

C : ; R R E £ " = 0 N P E N T O F F I C E S LONDON, PARIS AND BRUSSELS 



R'CHARO *• KLEH 

- e ^ - X N . E . . T ? 3 t E ^ , ^ ' ^ ^ ^ ^ . ^ 

- — - . 1 2 0 2 , 3 . : : : : : 

' ^ ° ^ ' ^ ^ a - i 3 , 6 

L.P. 

August 28, 1995 

Vernon A. 7, • 
Secretary ^^^^^^^s 

f o o r i ' i ' J " ^^"'"---e Commission 
i ^ t h s tree^ r 

Re; 
Jfnion P a c i f i c r 
^ ^ c i f i ^ j ^ ^ ^ ^ C o r p . , 

^ ^ ^ ^ ^ ^ i S e _ D o c k e t i ^ ^ .RR'^.^^^' ^ °^P . and The 

secretary w i ^ i a m s : 

P^^oceedinrr ^ ^ ( ^ i f 4 j . -̂f̂ v « -issued under f-̂  ^^^^ of a l l 

d o c u i i n ^ ' J„T«^>^ ^ « l e = t s - , . I " ^^"--^'^.^ce w , \ " P « = ' i n t h i s 

John V Fr. """P 

suite eoo^'^""'^ ^ «asenberge. , 

Sincerely, 

yn 
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WILLI ikM f JACKSON. I t t 

D> VtD C R I I V I S 

l O H H R C O r t l Y 

L A W O f F I C f c S 

J.VCKSON i JKSSUP, P.C. 

> 4 : f S O U T H W A J M I S C T O S l O f L E V A t D 

r JST 0 > F I C E » 0 \ 1 ; « 0 

A H L i s c T O N . v K c i M A : : : i c 

1 - 3 ) . ! : ! 40J0 

T E L E C O H E t 

1 ' O M 32J «!)>« 

I N T E I N E T 

T R A V S l A W « 0 0 5 0 - > Y S COM 

August 24, 199F 

Mr. Vernon , Williams 
Secretarv 
I n t e r s t a t i j Commv^rce Cotunissic^n 
12th « Co.-.stitution A/e., N.W. 
Waahii J»on, DC 2c423 

O B R A L D B J E S S U P 

n « i : 1 *94 ) 

Re: Union ='acific Corp., Union P a c i f i c 
.Railroad Co., and Missouri P a c i f i c 
Railroad Co.--Control and Merger— 
Scuthern Pacific Rail Cc:.p., Southern 
Pacific Transportation Co., Ŝ . Louis 
Southwestern Railway Co., 5~-iL Corp. 
and The Denver anc Rio Grande Western 
Ra-Ircad Co. 

Dear Mr. Williams: 

EncloFed for f l i n g m the referenced proceedings are the o r i g i n a l and 
20 -Topies of STRC--1, the Reply i n Opposition of Sa-.-e the Rock Island Coni.T.ittee, 
Inc., to P e t i t i o n for.W_a_'ver ai. orj:xemption frcm 4S U.S.C Section 10904(e)(3) 
and 49 C . F . R. "se-:"-,. ion 1152 . .T! ) . Alsc enclosed f c r f i l i n g are the o r i g i n a l 
ar.d 20 copies cf .':'̂PC-2, the neply i n Opposition of Save the Rock I s l a r d 
Committee, Inc. , to P e t i t i o n to Establish Procedural Scnedule. . Iso enclosed 
ia a 3.5-iiich disk contai.ning the t e x t cf t o t h pleadings. 

Please acknowledge the receipt and f i l i n g of the enclosed .\eplies by 
receipt Et.a.T,p:nG the ccpy of t h i s l e t t e r and the extra copies of th3 Replies 
et.closed f c r t h - ̂ jurpcse and returnina chem to the urdersignsd i n the k^nclosed 
pre-addressed, pcstage paid envelope. 

Verv t r u l v vcur 

Pace Cc.-. 11' 

WPJ/^mb 

Enc losures 

cc: Mr. J i m L i n k 

W i i l i a r r . ?. # a c k s o n , J r 

Partof 



STRC-1 

BEFORE THE 

INTERSTATE CCM.\E?.CE COM-MrSSION 

WASHINGTON', D.C. 

UNION PACIFIC CORP., UNION PACIFIC, 
RAIL,"'OAi; CO. A.N'D MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAIL CORP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTh"WESTE.RN RAILWAY CO., S.̂ CSL COR.". A.'.'i: 
DENVER AND RIO GRANDE WE<:~ ;RN R.i.ILPOA." CO. 

Finance Decket Nc. 32:'60 

REPLY IN OPPOSITION OF SAVE THE ROCK ISLAND 
CO.MMITTEE, I^;C. , TO PETITION FCR WAIVER OF OR 
EXF;<.PTI0N FROM 49 •J.S.C. SECTIQ:: lC9C4(eM^) 

AND 4= C.F.R. SECTIO.N 115:. 12(0' 

m 2 

."•,ttcrnev f o : ' ^ave t.he Rock 
I s l a n d C c r j i i i t t e e , I n c . 

OF COUNSEL: 

JACKSON & JESS'.'?, P.C. 
Post O f f i c e Ecx :;4C 
A r l i n g t o n , V.̂  :1I1C 
(7 c ) 5:5 - 4 c; c 

Due ar.C Dated: August 
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REP'.Y IN OPPOSITION OF S.-..'E THE ROCK IJLAND 
CO.M.MITTEE, INC., T? PETITION FOR WAIVER C-
E.XEMPTION FRCM 4- J .S.C. SECTION lC^C4(e)(3) 

AND 49 C F R. SECTION 1152 . 1 " ± d l 

Save the Pock I s l a n d Ccrr.r-.if ee, 

c p p c J . t l 

Company, .".isscur 

:c tne recues" 

C o r c c r a t i c n , Scutherr r' a _ - I 1 „ 

Railwav Company ("SSW"), SPCSL C; 

Railway Cor.rar.y r - l l e r t . v e . y 

49 U.S.C Sect.,-.". : :9 ;:4 (• e) { 3) 

"Ar 

1 s •,z 3-..'-.e-r. w - t n i : 

R a i l r c a J Cc".scl-dat. 

4, 1995 i h e r e m a f t e r " P e t i t . : r . f.tr 

STRICT"), s u t m i j g t h i s r r p l y i n 

:.:.cC;r^. I" J:.-:. ? a c - : i ^ R^.lroad 

I'crr.cany ("MPRR"), Scutherr, P a c i f i c R a i l 

: 1 t . r. Ccrr.pa::y, . . ' Scuthwestern 

, a.-', i T.-.e Denver and Ric Grande West am 

'cr waiver c f c r exemption :rom 

F.R. Sect-r.-. I 1 51 . 1 3 - ) . That request 

: ; •.-.i-ver ; r C . ar .: i c a t i on of 

.• •• : • • . . : . ur. , f i l e d August 

g e n e r a l l y -..rcn.oits r e p l i e s t o 
:er 49 C.F.R. S e c t i o n 1 1 8 0 . 4 ( f ) ( 1 ) , 

49 C.F.R. S e c t i o n 1 1 ; , . : 
p e t i t i . - r . s f c r waivers : . . • ; 
pursuant t o which prospect.vt .T.erger a p p l i c a n t s can request waiver of 

.cr.;-. Th;3 Reply, however, i s l i m i t e d t he Con-jniss i c n ' s Terger r e :u . at . c r.;-
t : tne A p p l . r a n t s ' r e ; • • : : 
the Ccrr.-niss i c n ' s a:;anacr-.;r.er.t : 

. 1 ., 

u . a t . 
e x p r e s s l y s t ? t e t h a t t h e i r waiver .-equest i s 
Sec t i o n 1 : 5 : . 24 ( e ) ( : ) , which dees .-. • ;:-:nib; 

1. c r. : rem c e r t a i n o£ 
r. t a c t , A p p l i c a n t s 
.rsuant t o 49 C.F.R. 

jt.LC'r. dees .-. • . : n i b i t r e p l i e s . .Moreover, 
A p p l i c a n t s ' a l t e r n a t e request f c r rei.-.-: . f c r exemption frcm c e r t a i n 

t.-.e Ccrrjni 3 s i c n ' 3 abandcn.T.ent r P 1 a c . c :•. , pursuant t o 49 U.S.C. 
Se c t i o n 105C; . The Ccr.Tis . :n 3 re ;u 1 at .cns e x p r e s s l y permit 
responses t o e •-.̂ •rr.c.t ̂ sr. t e t . t i c n c . 5 •'-''? 49 C.F.R. § 112^.4(5). 



As t h e Comm\ssicn md A p p l i c a n t s are aware, STRICT i s a n o t - f o r - p r o f i t 

M i s s o u r i c o r p o r a t i o n c r e a t e d m January of 1994 f c r the express purpose c f 

s e c u r i n g adequate r a i l s e r v i c e by SSW c r seme ctr.er c a r r i e r over the e n t i r e 

SSW r a i l l i n e t h a t runs between Kanras C i t y and St. L c u i s , y.O. The group took 

i t s nam.e from t h e f a c t t h a t the i n v o l v e d l m e -.vas a p a r t of the bankrupt 

Chicago, Reck I s l a n d & P a c i f i c R a i l r o a d ' s m^.r. l.:-.e, purchased by SS'W cn t h e 

promise t h a t i t wculd be a c t i v a t e d . STRICT i s ccrr.pcsed c f r a i l s h i p p e r s , 

p o t e n t i a l r a i l s h i p p e r s , and l o c a l and r-- : ,_:cvernmental bodies and 

agencies t h r o u g n whose t e r r i t o r i e s the SSW l m e r'uns 

STRICT has taken t h e p o s i t i o n m a nur.rer c: Tc :..:r. i s s i c n proceedings t h a t 

SS'W i s a t t e m p t i n g , m c o n t r a v e n t i o n cf the p u c l . c m ' e r e s t , t o abandon i t s 

l i n e between Kansas C i t y and St. Louis i n seg.r.ents and t h e r e b y prevent i t frcm 

being used f o r p r c v l d i n g s e r v i c e t c , frcm and between these twc important 

gateways.- Since the f a l l cf 1994, STRICT and SS'W have agreed t o d e f e r t a k i n g 

any f u r t h e r a c t i o n m c o n s c l i d a t e c i: a.--.c:."..re".t - c. :-r 1 a proceedings w h i l e 

they n e g o t i a t e a s e t t le.ment o: t n e i r -:.: f erence; . 

While STRICT re.mams h o p e f u l t h a t those d i f f e r e n c e s w i l l scon be 

r e s o l v e d , ' SS'W has yet t o agree t o a s o l u t i o n wn.cn wcu..n a l l c w many of the 

See Docket Nc. A3-3S (Sub-Nc. l c . , T-.e: ' t . L c u i s Southwestern Railway 
Company--Abandon,ment Exe.mct i c n - - : n Gasconade, .Marie-, Osaae, M i l ' e r , 
Cole, Morgan, Benton, P e t t i s , Henrv, Johnson, Cass, and Jac<son 
Counties, .MO; Nc. 4119 5, Save the Rock Is l a n r . Ccmmictee, I n c . , an i MFA 
I n c o r p o r a t e d v. The St. Louis Southwestern Pa.lway '"cmwany. 

Pr.or t c anncuncerr.ent : ' .-.e 'JP-SF mer-̂ -"- ' t appeared t h a t a:', 
agreement i n p r i n c i p l e was near f c r purchase of a p o r t i o n c f the 
i n v o l v e d l i n e and trackage r i g - . t s ever t.-.e remain.ng p o r t i o n , so as t o 
a l l o w s e r v i c e between Kansas C i t y and St. L o u i s . "".le proposed 
p .rchacer w i l l be a s u b s i d i a r y (or other nc-rimee) c f General Railway 
C o r p o r a t i o n . The proposed agreement m p r i n c i p l e was forwarded t c SP 
on June 16, 1595, f o l l o w i n g weeks cf g e n e r a l l y amicable n e g o t i a t i o n s , 
but c o n s i d e r a t i o n by SP's ser.icr manacerent a p p a r e n t l y became sta"; led 
as a r e s u l t c f t i - rr.erger t a l k s . Cnly - : .vas a response r e c e i v e d , 
which >s bemc t.vu.uatei.:, but • c,-, riad d e f i c i e n c i e s . Prompt 

>ccnt.nued. .. ) 



r a i l s h i p p e r s a l o n g t h e l i n e m q u e s t i o n t o r e c e i v e s i n g l e - l i n e s e r v i c e -o St. 

Lo u i s or Kansas C i t y . Because the comjnunities and sh i p p e r s STRICT r e p r e s e n t s 

have been v i c t i m i z e d b e f c r e by SSW's neglect and abuse of the Ccmjnission' s 

abandonment j u r i s d i c t i o n , STRICT i s f i l i n g t h i s response i n o p p o s i t i o n t o 

A p p l i c a n t s ' r e q u e s t f o r waiver c f or exemption frcm c e r t a i n abandonm.enii 

p r o v i s i o n s o f t h e I n t e r s t a t e Ccm.meroe Act and the Ccn-amissicn' s r e g u l a t i o n s . 

BACKGROUND 

With r e s p e c t t c Applic m t s ' request f o r waiver of or exemption from 

c e r t a i n abandenment aut he r i oat i c.-. r-ic... , .-.pplicanis s t a t e t h a t they 

" a n t i c i p a t e t h a t t h e r t - .may be seme :re:-cer -re 1 atec •.. ..-ents f c r wh: ch they 

w i l l seek e i t h e r exem.ption cr approval m con n e c t i o n w i t h t he c o n t r o l 

a p p l i c a t i o n . " P e t i t i o n at 15. L a t e r , A p p l i c a n t s ad-.iit t h a t "[m]uch c f t.he 

tra c k a g e t h a t c o u l d be t h e sub;ect cf A p p l i c a n t s ' -ent a p p l i c a t i o n s i s 

m a i n l i n e t r a c k . " P e t . t i o n at 19. 

Never t h e l e s s one of A p p l i c a n t s ' requests i s f c r waiver c f c r exem.pticn 

from "the reo'uirement m 49 U.S.C. § lC9G4(e) and 49 C.F.R, 5 1152.13(d) t h a t 

a l i n e f o r which abandcnme.nt appro-/al i s sought be i d e . n t i f i e . i .n Category 1 on 

the abandoning r a i l r o a d ' s System Diagram .Map at l e a s t f o u r months p r i c r t o the 

•.G or t h e acanocnmer 

A p p l i c a n t s g i v e i s t.nat: 

[ I ) t w i l l not be p o s s i b l e t c i d e n t i f y these 
abandonm.ents and the e x t e n t t c wn.rn a p p r c v a l s , as 

( . . . cont inued) 
acceptance c f t h e proposed agreement .n p r i n c i p l e c r one s i m i l a r t o i t 
a l l o w i n g purchase c f the e n t i r e SS'W l i n e between Kansas C i t y and St. 
Louis w.th mult .p.e :• J. . connections at each end, f o l l o w e d by 
d e f i n i t i v e c o n t r a c t s , wou.a a l l o w STPIC." - ,•::.,:-.-•• i t s o b j e c t i v e of 
causing o p e r a t i o n s over t h a t l.ne t o •. ; ^... .-. . t h c u t needing t o 
iieccm.e f u r t h e r m,.red .n th . s Droceecino. 



d i s t i n g u i s h e d from, exemptions, w i l l be sought f o r them 
u n t i l t h e process of p r e p a r i n g t h e m.erger a p p l i c a t i o n 
i s f u r t h e r along toward c o m p l e t i o n . I t w i l l thus not 
be p o s s i b l e , i f the abandenment a p p l i c a t i o n s are t o be 
f i l e d w i t h the c o n t r o l a p p l i c a t i o n on or b e f o r e 
December 1, t o comply w i t h t he [four-month, system 
diagram map n o t i c e requirem.ent j . 

I d . December 1, 1995, i s the date by which A p p l i c a n t s p r o j e c t t h e i r 

a p p l i c a t i o n w i l l be f i l e d w i t h tne Comamission, 

I n s upport of i t s request f o r -vaiver of t h e aforementioned system 

diagram, map requ i r e m e n t . A p p l i c a n t s com.pare t h e i r waiver request w i t h t.heir 

e a r l i e r request f c r w a i v e r frcm c e r t j i n r.ct.ce requ i rem.ent s f c r r r e r g e r - r e l a t e d 

r a i l c o n s t r u c t i o n p r o j e c t s . P e t i t i o n at l c . m. s- p p c r t cf t h e i r a l t e r n a t i v e 

request f o r a.n e.xemptic.n frcm the syste.m diagra.m .map r ecu i re.r ent j m t h i s 

i n s t a n c e . A p p l i c a n t s clai.m t h a t "the f.: , r n re.ci. . : • • - : 4 - U.S.C. § 

10904(e) and 49 C.F.R. § .15 2.13;,:: . 11 . r . t e r f e r e u n n e c e s s a r i l y w i t h t h e 

e x p e d i t i o u s p r c e e s s m g of t h i s case," t h a t "; 

w i l l th'us be f u r t h e r e d cy e s t a o l i s h m g a t i procedure f o r t h i s 

p roceeding," and t h a t "tne fr.:r-rr,:nth requ i re.-en-, ir. t.-.e c o n t e x t of t h i s 

p r c c e e d i n g , i s c f l i m i t e o scope." P e t i t i o n at 15. 

In p a r t i a l a. -nem.ent f o r the a u d a c i t y cf t h e i r request. A p p l i c a n t s s t a t e 

t h a t they "are prepared t o i d e n t - f y and .nolude .n Cate.ccry 1 cn t h e i r System 

Diagra.m Maps by nc l a t e r than Septem.ter IS, 1995 a l l prcpcsed i r e r c e r - r e l a t e d 

abandcn.T.ent s f c i . . :: approva. .v . . . ce sought," whicn thus " w . l l g.ve at 

l e a s t two m.cnths' n c t i c e of these proposed abanden~ents r.-.m t c tne f i l i n g c f 

the c c n t r c l a p p l i c a t i o n . " P e t . t i c n at 15-1". ."-.ppl i c a n t s cla..~. t h a t such 

n o t i o e , " t o c e t h e r w i t h the si:<-montn schedule t h a t App..cants are proposing 

contempcranecus 1-.. h e r e w i t h f o r the c . - i _ . p r o c eeding, w i l l g i v e a f f e c t e d 

s h ippers am.ple o p p o r t u n i t y t c fcrmul?'-- sutm.t comments on any proposed 

4 -



abandonments as p a r t of the p r i n c i p a l proceedings." P e t i t i o n a t 17. 

STRICT urges the Comm.istior t o deny A p p l i c a n t s ' request f o r waiver or 

exemption. C o n s i d e r i n g the purpose of the s t a t u t e A p p l i c a n t s are a t t e m p t i n g 

t o a v c i a complying w i t h i n t h i s case, and the type c f abandcnm.e.nts t o which i t 

would a p p l y . A p p l i c a n t s ' request i s p r o f o u n d l y d i s t u r b i n g . Even A p p l i c a - i t s 

cannot, a t t h i s t i m e , d e f i n e th.e scope of t h e request. I n a major proceeding 

such as t h i s , f a i l u r e t o deny such an open-ended waiver request wculd r a i s e 

many s e r i c u s q u e s t i o n s . 

ARGUMENT 

THE COM.MISSION SHOULD NCT G.RANI 
APPLICANTS WAIVER OF OR E.XEMPTION 
FROM 49 U.S.C. SECTION 109C4(e)(3) 
AND 49 C.F.R SECTION 1152<d) 

49 C.F.R. Se c t i o n 1152.13(d) provides t n a t : 

Under 49 U.S.C. 109C4, the Ccr-j-,. s s . c n i s prec.uc.ed 
from. i s s u i n g a c e r t i f i c a t e cf a:. a:idonment or 
d i s c o n t i n u a n c e i f the aoandonm.ent or d i s c o n t i n u a n c e 
a p p l i c a t i o n i s opposed t y a s i g n i f i c a n t user, a S t a t e , 
or a p o l i t i c a l sued i v .s i cn cf a Sta t e -nless the l m e 
i s i d e n t i f i e d a.nc aesorioed on tne system, diagram, m.ap 
f o r at l e a s t 4 months p r i o r t o the f i l i n g of such 
a p p l i o a t i c n . The 4-Tcn-:,: r . c n u m nct.ce p e r i o d of 
s e c t i o n 1C 9 C 4 ̂  e < ,, 1- ; ' - . i l l c e c e e r" e d t c .n a ••• e c c m.-r e .n o e d 
o n l y f o r a l m e cr p e r t . c n cf a l i n e which i s 
designated cn t h e cam-:-; •• - :. ,::..• .~ap as a 
l i n e i n category 1 (51151.- 1 ,. 

As s t a t e d , t h a t r e g u l a t i o n i s c e r i v e d frcm 49 ' .S.C. S e c t i o n 10904(e)(3) 

[ T j h e Ccmjnissicn m.ay issue a c e r t i f . c a t e unui.-r s e c t i o n 
10903 of t h i s t i t l e only . f tne r a . l r o a d l m e has been 
i d e n t i f i e d and described m the diagra:- :r-:endment 
t o t h e diagram of the r a i l c a r r i e r t n a ' ..cm.itted 
t o the Commission at l e a s t 4 months : • • : tne date cn 
which the a c c l . c n was f . l e d , ._•.< ' t n a t t he 



requirement .^f such d e s c r i p t i o n or i d e n t i f i c a t i o n i n 
such diagram may be waived by t.ne Commission i f t h e 
a p p l i c a t i o n was approved b> t h ^ S e c r e t a r y of 
T r a n s p o r t a t i o n as p a r t c f a p l a n c r proposa.1 under 
s e c t i o n 3 3 3 ( a ) - ( d ) c f t h i s t i t l e , or t h e a p p l i c a t i o n 
i s f i l e d bv a r a i l r c a d m bankruptcy. 

There i s l i t t l e argum.ent over the purpose c f these p r o v i s i o n s . The 

l e g i s l a t i v e h j . s t c r y i s c l e a r t h a t t he s t a t u t o r y system, diagram map 

re q u i r e m e n t s , i.ncluding t h e four-m.cnth n o t i c e requirement, are designed " t o 

f a c i l i t a t e ti.mely n o t i c e t h a t s e r v i c e en any i n d i v i d u a l l i n e m.ay be i n 

jeop a r d y . " S. Conf. Rep. Nc. 94-595 94th Cong., 2d Sess. 133, 142, r e p r i n t e d 

i n 1976 U.C.C.A.N. 145, '5". atr? a-.^ I l l i n o i s v. ICC, 615 F.2d 743, 747 n.7 

(7 t h C i r . 19fcC). The Cer.m.ssicn has e x c - • . : . - . : i , ^ t h a t : 

The purpose c f r e r u . r . n . : a puel.e nct.ee c f l i n e s 
"poten--ial l y s u b j e c t t c aoandonm.ent" i s , as we 
co.nce..vfe I t , two f o l d . F i r s t , i t i s t c g.ve n o t i c e t o 
the users o.' t h e s e r v i c e p r o v i d e d over 1 i c h t - d e n s i t v 
branch l i n e s , and t'ne communities served by such 
l i n e s , t h a r t.hey are l i k e l y t c face an attempt by the 
c a r r i e r s t o abandon s e r v i c e . Second, i t i s t o g i v e 
the Comn.ijsion, o t h e r Federal agenc.es, the S t a t e s , 
l o c a l communities, r a i l s e r v i c e -sers, and t h e 
c a r r i e r s themselves an c p p c r t u n i ' • p l a n 

i n t e l l i g e n t l y and e f f e c t i v e l y t c de v e l ; , a . n t a i n 
an i n t e a r a t e d t r a n s c c r t a t i c n s-.-stem.. 

Abandonment c f R a i i r o a d Lines and Discontinuance of S e r v i c e , .''24 I . C C 129, 

136-37 (1976) (emphasis addeo) , c a r t l a 11 v re.-anded cn o t h e r orcunds sub nom. 

Chicagc S North 'Western T r a n s p o r t a t i o n Cn. v. United S t a t e s , 582 F.2d 1043 

(7t h e . r . ) , c e r t . den i e d , 459 '.' i . 153- '19": . Tne system diagra.m m.ap 

requirements were p a r t of a comprehensive r e v i s i o n of the Co.mm.iss i c n ' s 

abandon.T.ent a u t h o r i t a t i o n powers m the R a i l r o a c Rev .t a 11 c at ion and Regulatory 

Reform. Act ef 1976, wh.oh i n c l u d e d the - r i g m a l enactment c f what i s new 49 

U.S.C S e c t i o n 1C905 . That s t a t u t e .s intended t c f a c i l i t a t e the p r e s e r v a t i o n 



o f r a i l s e r v i c e on r a i l l i n e s which would o t h e r w i s e be abandoned. Abandonment 

of R a i l r o a d Lines and Discontinuance of Service. 354 I.C.C. a t 131. 

I t cannot be denied t h a t Congress b e l i e v e s t h a t branch l i n e abandonments 

are so s i g n i f i c a n t as t o warrant t h e fcur-month time p e r i o d between amendm«:nt 

of a c a r r i e r ' s system, diagram map and the f i l i n g of an abandonment 

a p p l i c a t i o n . I n t h i s proceeding. A p p l i c a n t s are r e q u e s t i n g not o n l y tha- such 

a ti.me p e r i o d be halved, but t h a t the t r u n o a t e n p e r i o d ^e appl ied t o 

abandonments c f m^in l i n e s t h a t are cr'"-sentlv dense w i i h t r a f f i c . Such a 

p l a i n l y d r a s t i c d e p a r t u r e from Ccrr-m.iss ion p r a c t i c e should be em.phat i c a 1 l y 

denied as c o n t r a r y t c octn ; : , tne t . t l i e i n t e r e s t . 

A p p l i o a n t s ' request f e r waiver f r e n the requ.remen.s c f 49 U.S.C. 

S e c t i o n 13=':4fe' and 49 C.F.R. Sectio n 1152. 13, d. i s f cndanent a l l y flawed i n 

many r e s p e c t s . Most s . g n i f . c a n t ' ^ , .Applicants make nc attempt t o address the 

f a c t t h a t 49 'U.S.C. Sectio n 13934^e)f3) o . e a r l y l i m i t s t.he Comum.iss i o n ' s 

a u t h o r i t y t o waive ccm.pliance w i t n the requirements of t h a t p r o v i s i o n . 

Because A p p l i c a n t s ' m.erger and abandonnent plar,s have not been approved 

pursuant t o 49 U.S.C. Se c t i c n 3 3 3 , anc n>;cacse ncn>' of the A p p l i c a n t s are i n 

bankr u p t c y , the Com.mission simply cannot - and should net i f i t c o u l d - waive 

ccm.pliance w i t h 49 'U.S.C. Sectior, 1 3 934(e) i3) m t n i s i n s t a n c e . 

Th.e A p p l i c a n t s ' c n l y argument m support of t h e i r waiver request i s t o 

ccr.pare t h a t request w i t h t h e i r e a r l i e r request t h a t t h e Comjnission waive 

c;~pl.ance w.th the requ.rerren' ; ,• C.F.R. 1153.1 t i. i t s.x .months adva.nce 

n o t i c e be pre-.. t e tne Ccrn-1 s s . e n ' s Sect.en ef En v i ron.men t a 1 A n a l y s i s 

r e g a r d m g m.erger-re'•• t e : , , • s t r u e t i c n p r o j e c t s . See P e t i t i o n at 13-15. 

That r e g u l a t i o n , :, •••r, i s designed t o a s s i s t Commission s t a f f i n i t s leview 

cf t h e c c n s t r u e t i e n p r o j e c t s . I f tne Cc-jr. i s s lo n a l l o w s an a b b r e v i a t e d pre-

f i l . n g nct.ee ccr.e, f c r ce ns t ru e t i ::. a:, c 1 . _ 111 e ns , 'he ':.•••• e f f e c t w i l l be cn 



t h e p e r i o d of time Comjnissicn s t a f f have t o conduct i n i t i a l e nvironmental 

r e v i e w s of t h e c o . i s t r u c t i o n a p p l i c a t i o n s . C l e a r l y , •.:ie Cominission has the 

d i s c r e t i o n t o determine how long i t w i l l take t o conduct such reviews. 

I n c o n t r a s t , t h e four-month requiremer.. of 49 U.S.C. S e c t i o n 10904(e)(3) 

i s designed t c p r c v i d e dCequate cub l i e ..otioe of abandonment a p p l i c a t i o n s . 

Congress imposed the require.ment because i t was concerned t h a t shippers and 

cc i u n u n i t i e s need s u f f i c i e n t time t o act t o preser.w : .1.1 s e r v i c e cn a l i n e 

proposed fo;- abandonm.ent , both t c prepare t h e i r case opposing abandonment a.̂ d 

t o a t t e m p t t o arrange f c r an a l t e r n a t e o p e r a t o r c f t h e l i n e i f abancion.me..t 

a u t h o r i s a t i o n i s granted.'' Applic-\nt= :-a-;e nc a t t e r - r t t c j u s t i l y t h e i r waiver 

request i n l i g . n t c f t h e f e r e g c m e , ^t::er t::>-.:. t . make t h e unsupported 

a s s e r t i o n t h a t twc m.cnths' n o t i c e ef an .ntent te acandcn i s s u f f i c i e n t m 

t h i s case. 

I f a n y t h i n g , g r e a t e r n o t i c e of an .ntent t ..d be a p p r o p r i a t e 

i n t h i s p roceeding, 'cecause Appliea.nts are p r e j e e t . n i j t'nat they w i l l be 

r e q u e s t i n g a u t h c r i t v t o abandon rta.n l i n e s re.ndered redundant, i.n t h e i r view 

at l e a s t , t y the merger. A curs o r y .;c.< at a : :::ap c f t h e western two-

t h i r d s c f t h e Unit e d S t a t e s r e v e a l s t h a t .Apcl. cants c i c . c very w e l l be 

r e f e r r i n g t _ .mes t h a t s t r e t c n f c r h..ncreds : f r i . e s . Because m.erger-related 

abandcpjT.ents of such l i n e s are v . r t _ a l l y unprecedt nted m recer.t Comnission 

h i s t o r y , - the waiver A p p l i c a n t s ses< should be suvjT:arily c e n i e d . 

'What has oc c u r r e d t c date regarc..ic tne 3-'.-. .me between Kansas C i t y 
and St. L c . o i s . n s t r c c t . v e as t o tne t i.me r e q u i r e d t o put a 
t r a n s a c t i o n t o g e t h e r . I t nas ta^en t e n weeks f o r an o i f e r o r t c get a 
response t c a proposed agreement m p r . n e i p . e , f o l l c w m g s e v e r a l 
m.o.nths of ne j o t 1 an i o n s . Dealing w i t n a l a r c e r a i l r o a d i.n many 
re s p e c t s i s l i k e d e a l i n g w i t n a la r g e oovernrrent c u reauor acy; under 
the best c f c o n d i t i o n s , th.ngs t-- • neve very s l o w l y . 

.ne a::an,denec .. ; . • :fent m.erger prcceeding was 
seci-in- - f an .M] : ;• . .;. :. .• . . n m r:-:lah;m,a. See Ur. ion 

cont inued . . . ) 



The l e n g t h of th e l i n e s t h a t wculd be a d v e r s e l y a f f e c t e d by A p p l i c a n t s ' 

request a l s c prevents t h e Comjr.ission frcm m.akmg the r e q u i r e d f i n d i n g s under 

49 U.S.C. S e c t i c n 1050S f c r an exemption m t h i s i n s t a n c e . The Ccminission's 

s t a t u t o r y exem.pticn a u t h o r i t y perm.its exe.m.ption cn.ly: 

when th e Comm.ission f m d s t h a t the a p p l i c a t i o n of 
p r o v i s i o n of t h i s s u b t i t l e - -
(1) i s not necessary t o c a r r y out t h e t r a n s p o r t a t i o n 
p o l i c y of s e c t i o n l O l C l a of t h i s t i t l e ; and 
(2) e i t h e r (A) the t r a n s a c t i o n cr serv.ce i s c f 
l i m i t e d scope, c r (3) the a p p l i c a t i c n c: a pro. ' i s i o n 
of t h i s s u b t i t l e i s not needed t c p r e t e e t s h i p p e r s 
from t h e abu.-.e c f m.arket ccwer. 

49 U.S.C. S lC5G5(a). An abandonment of a l i n e h. :c c f mi l e s i n l e n g t h 

cannot be des,.ribed as a t r a n s a c t i o n e: " l i . ~ . t e ; : seepe," an.n A p p l i c a n t s m.ake 

nc attempt t o argue t h e poi.nt. Inste.-. ."•; • s t a t e t h a t "the f : „:--:::ent.h 

require.T.ent, m t h e c o n t e x t c f t h i s pre et-i ;.::.;, .s ef l i m i t e d scope." 

P e t i t i o n a t 16. 

A p p l i o a n t s p r o v i d e nc support f c r such an a s s e r t i o n , as they have ncne. 

I n essence, they want the Commission t c s.cn a t l a n - i cnec'x.. A p p l i c a n t s ad.mit 

t h a t t.hey have no idea p r e s e n t l y wn.cn and ne.̂  :, i:.y t h e i r r e s p e c t i v e l i n e s 

w i l l be the s u b j e c t of merger-re 1 at ed acandcn.r.ent p r o p o s a l s . P e t i t i o n a t 15. 

Because tho Comm.ssicn i s unacle t ; -eterm..n<i' at tn.= time tne e x t e n t of 

me r g e r - r e l a t e d a: : .-ents .n t h i s proceed.ni, . t cannct m.ake the findi.ngs 

r e q u i r e c ';iv 4- U.S.C. S e c t i o n 1C5C5, and sc the exer.ction recuest must be 

( ... cent mued ) 
P a c i f 10 Coro., P a c i f i c R a i l r o a d Cc. and M i s s o u r i P a c i f i c 
R a i l r o a d Co.--Centro1--Missouri-Kansas-Texas R a i l r o a d Co., 4 I.C.C.2d 
409, 49C-<32 (1983). The merger A p p l i c a n t s propose holds out the 
prospect of abandon.ment i> cf l i n e s m.u: •: ;:• i n l e n g t h . 



denied.' 

I n a d d i t i o n , A p p l i o a n t s f a i l t e e s t a b l i s h t h a t the requested exemption 

i s c o n s i s t e n t w i t h t h e N a t i o n a l R a i l T r a n s p o r t a t i o n P o l i c y ("NRTP"), set f o r t h 

at 49 U.S.C. S e c t i o n I C l O l a . A p p l i c a n t s ' only c l a i m i s t h a t "the four-month 

requirement o f 49 U.S.C. S 10904(e) and 49 C.F.R. §1152.13(d) w i l l i n t e r f e r e 

u n n e c e s s a r i l y w i t h t h e e x p e d i t i o u s processing c f t h i s c a f e , " i n c o n t r a v e n t i o n 

of t h e NRTP. P e t i t i o n at 16. 

A p p l i c a n t s ' a s s e r t i o n i s en-.; . • riunded. F i r s t c f a l l , t h e r e i s no 

requirement t h a t abandenment a p p l i c a t i o n s t e f i l e d s.muItanecusly w i t h t h e 

merger a p p l i c a t i o n s t o wh.cn tney are r e l a t e d , c r t h a t tne C^n-.missicn decide 

such a p p l i c a t i o n s sim.ultaneously. I n f a c t , a m e r g e r - r e l a t e d abandcn.T.ent 

a p p l i c a t i o n by d e f m i t . c n i s contm e e n t -p.--: ancrcval of the merger 

a p p l i c a t i o n t o which i t i s r e l . i - -ne r ; -mer ca.n 

o n l y be mace a f t e r a Com.miss.en .lec.:'. :. -n tne l a t t e r . Moreover, t h e r e i s 

n o t h i n g p r e v e n t i n g A p p l i c a n t s from f i l i n g abandon.ment a p p l i c a t i o n s a f t e r t h e 

m.erger a p p l i c a t i o n i s acted upcn. 

I n a d d i t i o n , i f A p p l i c a n t s do amend t h e i r r e s p e c t i v e system diagram m,ap3 

by Septem.ber IS, 1995, they can s t i l l f . l e abandon.ment a p p l i c a t i o n s as e a r l y 

as January l c , 1996, a scant seven •..•eeks a f t e r the t a r g e t e d f . l m g date f o r 

C o n t r a r y t o A p p l i c a n t s ' c l a . ~ c , -n-.- cc .en' s penomg proposal t o 
s i g n i f i c a n t l y c u r t a i l the 1-. . ,- : :r preeeed.nijs p r o v i d e s nc 
aupport f o r t he exemptio:i App.-ea •. • -i .n tn.s i n s t a n c e . See 
P e t i t i o n at 16. The Cemr-i ss i en ' s :: ..-.nary f.nc.nqs o' l i m i t e d 
scope concerned s p e c i f . e - ..,'.tc f n va r i e u s f . l m g s .n merger 
proceedings contamed .n tne st a t ^ t - c w ..c yiverns t he schedule m 
merger proceedings, 49 U. - C. Sect.en l l i - ; . . See Ex Parte No. 282 
(Sub-No. 19), New Proc^ .res m Rai. A c q u i s i t i o n s , Mergers S 
C o n s o l i d a t i o n s (net p r i n t e d ) , at 6, serveo January 26, 1995. I n t h i s 
p r o c e e d i n g . A p p l i c a n t s are r e q u e s t i n g the Ccmmission t o s i g n i f i c a n t l y 
r e v i s e s t a t u t o r y abandonn. • . . t h e r i o a t . . n requirements m order t o 
e x p e d i t e a merger. There . ..upport .n tne I n t e r s t a t e Com-meroe Act 
f o r s u b o r d i n a t i n g the Ce,nnr-iss .cn' s abandonment - u r i s d i c t i o n t o i t s 
c o n t r o l j u r i s d i c t i o n , and most assuredly net ..n tne open-ended b a s i s 
proposed by A p p l i c a n t s . 



t h e i r merger a p p l i c a t i o n . I t i s q u i t e p o s s i b l e under such a s c e n a r i o t h a t the 

Corrjr....ssion c o u l d s t i l l issue simultaneous m.erger and abandonm.ent d e c i a i o n s , 

a l t h o u g h t h e r e i s nc p r e s s i n g rear :: .̂::y • ::•: d e c s . e n s c e u l d not come l a t e r . 

Indeed, t h e very mechanics c f an abandonm.ent are such t h a t abandonment 

a u t h o r i t y i s f r e q u e n t l y not e x e r c i s e d f o r months a f t e r i t becomes e f f e c t i v e i n 

th e average caae. 

I t i s un d e n i a b l e t h a t A p p l i c a n t s ' request t o avoid a p p l i c a t i o n of the 

four-month n o t i c e p e r i o d i s d r i v e n by r ' - e i r u n r e a l i s t i c request t h a t the 

Commission i-!--'-e a d e c i s i o n not o.,ly on t h e i r m.erger app 1 i c a t i'-'n w i t h i n s i x 

months, but on a l l r e l a t e d , i n c o n s i s t e n t c-nd responsive a p p l i c a t i o n s z w e l l . 

STRICT w i l l net address the m e r i t s ef tea- requem nere, but i n s t e a d has 

c o n c u r r e n t l y f i l e d a r e p l y t c A p p l i c a n t s ' P e t i t . e n '.o E s t a b l i s h Procedural 

Schedule, f i l e d August 4, 19"-? •..'c yy-d . : : - ; a r l y , newever, the Com.mission 

needs t o c o n s i d e r .Applicants' proposed schedule request m tandem w i t h the 

requested abandonm.ent exenpt.ens. 

I I . THE COM.MISSION SHOULD IMPOSE 
ADDITIONAL ABANDONMENT AUTHORI2ATI0N 
REQUIREMENTS IN THIS PRCCE~DING TO 
ADEQUATELY PROTECT THE PUBLIC INTEREST 

Because what A p p l i c a n t s may propose .n tne way c f abandonm.ents i s 

unprecedented, t he Ccm,.T.i3sicn s n r u l d o a r e f u . l y f e l l c w i t s abandon.ment 

r e g u l a t i o n s . I n a d d i t . c n , because App.icants are suggesting t h a t m.am l i n e s 

m-iV be abandoned, a d d i t i o n a l r e c _ i r e m e n t s s n : _ l c re imposed w i t h respect t o 

those abandonm.ents. 

F i r s t , A p p l i c a n t s should '-e r e q u i r e d f . 1-i' t n e i r r e s p e c t i v e am.ended 

svstem diagram, m.aps m t h i s proceea.ng, anc :na/\e tnem a v a . l a t l e t o a l l p a r t i e s 

t h a t request them,, as the Cc~n-, any subm.ission i n a m.erger 

crcceedmg. See 49 C.F.R. l-.-:-,.4 j . I : ,n=i.n l m e aci : , ; :,n».'nt proposals 



are t o be p a r t o f t h i s proceeding, the f i r s t p u h l i c n o t i c e of those proposals 

should ce as w i d e l y disseminated as p o s s i b l e . 

Secondly, A p p l i c a n t s should net b t p e r m i t t e d t o request exempt 

abandonment o f any mam l m e i n t h i s proceedmg. A main l i n e abandonm.ent 

almost by d e f i n i t i o n i s not o: " l i m i t e d scope;" to h o l d t h a t i t i s would be 

tantamount t o s a y i n g a n y t h i n g l e s s than g l o b a l i s of " l i . m i t e d scope." I t 

th? e f o r e cannot p r o p e r l y be s u b j e c t t o exemption under 49 U.S.C. S e c t i o n 

10505. 

Requii. m g A p p l i c a n t s t o f i l e a separate abandenment a p p l i c a t i o n f o r each 

main l i n e t h e y wish t c abar,don wculd a l s c aio i r t e r e s t e d p a r t i e s i n purchasing 

such l i n e s p u r s u a n t t e 49 U.S.C Sect.en 13935, ct l e a s t f c r these l i n e s f c r 

which abandcn.me.nt approval i s cbtai'.ec. '..nl.ke exemption p e t i t i o n s c r 

n"t oes, aband-,n.m.ent a p p l . c a t i o n s ccnta.n ~,_;cn ef tne m:;:rm.aticn t h a t i s 

needed f o r an c f f e r c f f i n a n c i a l a s s i stance i"OF.-.") pursuant t o 49 U.S.C. 

Se c t i c n 1C9G5. See genera 1 1 .- 4- CF.?. Section 1 1 5 3 2 ". 

D i s c l o s u r e c f sucn m f i r m . a t i o n at the eutsc-t ef the ̂ bandcnm.ent process 

w i l l a c t u a l l y expedit-e the OFA process, anc tnus net i n t e r f e r e w i t h 

A p p l i r - i n t s ' g o a l c f i n e.xpedited m.erger prcceeding. But what A p p l i c a n t s have 

proposed wculd de 'i-elenee t e tne puol.e . n t e r e s t , and c o u l d also be 

i n e x t r - c a b l y i n t e r t w i n e d w.tn ~ : t . v at . i ne c: s - j t r e s . ^ . n j e : :-:p.jt . t i on . These 

demar d c l o s e exam.mat i o n , even at tne ccst e: more t ..me t o r r o c e s s acandcnm.ent 

reque-.its. 

F i n a l l y , A p p l i c a n t s should be rec'cired t e sncw en the syste.m diagrami 

maps t h a t they f . l e .n advance ef t n e i r r e r c s r an: -.ndcnment a p p l i c a t i o n s 

net c n l y h-=,<̂  .mes f o r which abandcn.te:. - a o p . i e a t i c n s w i l l be f i l e d , but 

als o those l i n e s f e r wh.oh aca. icnment exemptitns w i l l be sought. A p p l i c a n t s 

suggest i n t h e i r Pet.t.e:; :.-r Waiver t n a t cne a.Tendea syste.m. diagra,m .maps w i l l 



o n l y show those l i n e s f c r which abandenment " a p p r o v a l " w i l l be sought. 

P e t i t i o n at 16. E a r l i e r , A p p l i c a n t s d e f i n e l i n e s f c r which abandonment 

"a p p r o v a l " w i l l be sought by c o n t r a s t i n g them, w i t h l i n e s f c r which exemption 

a u t h o r i t y w i l l be sought. P e t i t i o n at 15. I f A p p l i c a n t s w i l l know by 

September 18, 1995, which l i n e s they w i l l propose t o abandon as p a r t of the 

merger proceeding, they should be r e q u i r e d t o d i s c l c s e a l l such l i n e s a t t h a t 

t i m e , i n s t e a d of p r o v i d i n g advance abandenment p r c p o s a l n o t i c e c n l y of those 

l i n e s t h a t w i l l be the subjece c f atandcn.rent a p p l i c a t i o n s at t h a t t i m e , and 

w a i t i n g u n t i l they f i l e t h e i r m.erger a p p l i c a t i o n befo e d i s c l c s i n f the 

i d e n t i t y o f t h e I m e s f c r which they w i l l seek aba,''don.ment exemption 

a u t h o r i t y . 

cor.cL'us IO?; 

•WHEREFORE, the 

V cl . e r deny A p p l i c a n t s ' recuest f c r 

10904(e)(3) and 49 C.F.R. Seot.rn 1 ' 5 2 , 13 :: . 

Ccmm.ission by order impose the a o o i t . e 

requirements upcn A p p l i c a n t s discussed h e r e i n , 

f u r t h e r r e l i e f as m.av be warranted _ : i tnese ; 

:CT requests t.ne Comjtission t o 

• : : t . r : i . :: 49 U.S.C. Sectio n 

STRICI a l s o requests t h a t the 

:. acancc nment a u t h o r i z a t i o n 

;::d crar.t STRICT such e t h e r and 

c t antes . 

.-esteetf: 

CF COUNSEL: 

JACKSON & JESSUP, P.C 
Pest Off.oe Bex 1240 
A r l i n g t o n , VA 22210 
(703) 525-4050 

SAVE THE RCCr I;LA:.'2 CC.MMITTEE, INC., 

I t s A t t e r n ? v 
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U. S. Department of Josti 

.••vntUrust ni> ision 

U CO 11 
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Washington. IK 20001 

August 23, 1995 

Honorable Verncn A, Williams 
Secretary' 
Interstate Commerce Commission 
Room 2215 
Twelfth Street & Constitution Avenue. X.W. 
Washington. DC 20423 

.Re: Finance Docket No, 32760; Comments on Union Pacific 
Request for Intbrm.al Opinion -- Votmg Trust eement 

Dear Secretarv Williams: 

On August 4, 1995. the Union Pacific Corporation (UPC). Union Pacific 
Railroad Company lUPRR). and Missouri Pacific Railroad Company (MPRR) 
(collectively referred to as "Union Pacific") filed a notice of their intent to acquire 
the Southern Pacific Rail Corporation ( 'Southern Pacific"), the part-nt holding 
company of Southern P.-^.jific Transportation Company, St. Loui« Southwestern 
Railway Company. SPCSL Corp. and The Denver and Rio Gmnde W<^i.tern Railroad 
Company. On that date. Union Pacific also requested an informal opinion from the 
Commission's staff stating thac its Voting Trust .Agreement, and the arrangements 
prescribed by that agreement, would insulate it from any violation of the control 
provisions of the Interstate Commerce Act. 

The Department is concerned with the potentially lengthy time periods 
associate 1 wi th the divestiture of stock upon abandonment or disapproval of the 
merger application. The use of voting trusts m railroad merger proceedings -- no 
matter how carefully constructed -- cannot create conditions that preserve e.xisting 
competition ponding a Commission uecision on the merits o fa control application. 
Even i f a voting trust preclur'es liie acquiring railroad (also the settlor of the trust) 
from controlling the compc iitor s business activities through the exercise of its 
shareholder voting rights, the railroad retains an interest in the financial hf a!th of 
the acquired railroad as long as it remains a beneficial owner of its stock. When the 
acquiring railroad is the beneficial owner of a substantial she re of the acquired 
railroad's sto^K, its incentive to maximize its own profits without regard to the 
target's interests inevitably wil l be compromised. Competitive strategies that 
reduce ihe target'^ profits also reduce the acciuirin"^ »-ai!road's dividends, and the 
an:;:'j it tliat it wi l l receive for the stock i f forced to sell the stock in the future upon 
the Commission's disapproval of the control application. 

I t em No. _ 

•̂ age Ccun t_ - J_ 



Mc reover, voting trust or rekted agreements typically restrict the target 
railroad 'rom making substantial new investments (as is the case in Section 5.1(g) 
ofthe Union Pacific/Southern Pacific Agreement and Plan of Merger). As 
demonstrated Ly the coniroversial Santa Fe/Souihern Pacific voting trust 
arrangements, a railroad that does not invest in tbe assets needed to keep pace 
with competitors who are adapting to changes in the railroad industry can emerge 
fi-om an unsuccessful merger rroceeding in a ver>' weak condition. 

Notwithstanding these dangers to competition, the Commission has 
permitted voting trusts in situations where the underlying transaction raises 
significant competitive issues. If in this case the Commission again permits a 
voting trust in a case where there arc clear competitive issues raised, it should also 
be careful not to prolong needlessly the harms to competition that flow from such 
trusts. 

If the Commission were to disapprove tne merger, or the parties were to 
abandon the liausaction, the provisions of Section 8(c) give the Unior Pacific two 
years to find a buyt r of its choice (subject to Commission oversight, and the trustee 
an additional two plus years if Union Pacific does not sell the stock.' This prolongs 
the competitive problems inherent in any voting trust arrangement for an 
I ijust»fiably long period," In other industries, even firms that acquire commercial 

The agreement also gives UP the option of receiving the stock it.self That 
action is within the domain of tht antitrust laws. If the Commission issued a 
declarator^' order indicating that the Union Pacific's retention ofa 25^r interest in 
Southern Pacific did not constitute control for purposes of § 11343, however, that 
order would not insulate Union Pacific from the Ciav-ton Act, The Commission's 
procedures for issuing declarator/ orders do not include the competitive analyses 
that must be undertaken before granting antitrust immunity; and its issuance of 
the requested order would not relieve Union Pacific of its notification obligations 
under the Hart-Scott-Rodino Act, As noted by the Supreme Court in lhe Denver <& 
Rio Grande R.R. Co. v. ignited States, 387 U,S, 485. 500 (1967); "A company need 
not acquire control of another company in order to violate the Clayton Act," 

Assuming thai Union Pacific files its application on December 1, 1995, and 
the Commission adopts its proposed procedural schedule: (a) the Commission would 
publish its decision on the merger application by June 14, 1996; (b) if the 
Commission disapproved the merger, Union Pacific would have until June 14, 1998 
to find a buyer of its choice; and (c) if Union Pacific failed to sell the stock, the 
trustee would have until August 3, 2000 (the expiration date ofthe trust under 
Section 8id) of the Voting Trust Agreement/ to sell it. Thus, Union Pacific proposes 



assets which are less liquid than stock in violation of the Cla" ton Act typically are 
given no more than a few months to divest those assets under the terms of consent 
decrees. 

In sum, the purpose of approved voting trust agreements is to hold stock 
acquired by a carrier only during the pendency of a merger application. 
Accordingly, the voting trust should be amended to provide for the prompt sale of 
Southern Pacific .̂ tock to unrelated parties before the staff issues any opinion that 
the Voting Trust Agreement insulates Union Pacific from control within the 
meaning of the Act. 

Sincerely, 

Roger W. Fones 
Chief Transportation, Energy 
and Agriculture Section 

cc; Arvid E, Roach, I I 
(Counsel for Union Pacific) 

Berv'l Gordon (Deputy Director, 
Section it Legal Counsel I , 
Office of Proceedings) 

a six month schedule for deciding the merits of its merger application, and a fifty 
month scheaule (from June 1, 1996 to Augr.st 3, 2000) to sell the stock if the 
Commission disapproves the merger. 
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BY HAND 

Honorable Vernon A. Williams 
Secretary 
I n t e r s t a t e Cc nmerce Ccmmis.jion 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, B.C. 20423 

If 

• ENTEBtD 
Offic« ofiheSec ̂ tary 

Part o» 
! Pub'c Record 

Re Finance Docket ^ 32760, Union P a c i f i c 
Concrol & Merger - - South.^rn 

P a c i f i c R a i l Corp . , e t a l . 
Corp . , et a'. 

Dear Secretary W.illiams: 

Enclcsed f o r f i l i n g i r the above-captioned docket 
are the o r i g i n a l and twenty ccpies of Applicants' Reply to 
KCS' "omments on Proposed Procedural Schedule and Discovery 
Guidelines {UP/SP-6) and the o r i g i n a l and twenty copies of 
Applicants' Reply to KCS' Opposition to Propo&ed Protective 
Order (UP/SP-7) . Alsc p^closed is a 3.5-inch d i j k containing 
the t e x t of both pleadings i n WordPerfect 5.1 f nrraat. 

I would appreciate i t i f you would d ite-stamp the 
enclosed extra copy of each of the pleadings and return them 
to the messenger f o r our f i l e s . 

Sincerely, 

Michael L."Rosenthal 

Attomay f o r Union P a c i f i c 
Corporat icn , Union P a c i f i c 
Rgj-lroad Company and Missouri 
Pacific Railroad Companv 

Enclosures 



UP/SP-6 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

Li'IION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER Ẑ MD 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPIY TO KCS' COMMENTS 
ON PROFOSED PP^CEDURAL SCHI PULE AND DISCOVERS' GUIDELI^'ES 

I:ANNON Y 
LOUIS P. 
CAROL A. 
Southern 

. HARVEY 
WARCHOT 
HARRIS 
Pac i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nine t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e y s f o r Southern 
P a c i f i c R a i l Corporation, 
Scuther.i P a c i f i c T r a n s p o r t a t i o n 
Comtpanv, St. Lcuis Southwestern 
Rail^;^/av Company, SPCSL Corp., 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eigh t h and Eaton Avenues 
Bethlehem, Pennsylvania 180i8 
(610) S61-3290 

JAMES J. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A, RINN 
Law Department 
L.iion Pac: f i c R a i l r o a d Com.pany 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202^ 662-5388 

Attornevs f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company and Mi s s o u r i 
P a c i f i c R a i l r o a d Companv 

August 18, 13 95 



UP/SP-6 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32763 

UNION PACIFIC CORPORA'ixON, LTNION P.ACIFIC RAILROAD COMPANY 
.\ND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPZ-̂ Y, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DEN/ER AND 

RIO GRANDE WESTERN RAILRCAD COMPANY 

APPLICANTS' REPLY TO KCS' COMJNENTS 
ON PROPOSED PROCEDLTÛ L SCHEDULE AND DISCOVERY GUIDELINES 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

R a i l r o a d Company ("UPRR"), Missouri P a c i f i c R a i l r o a d Company 

("MPRR"),^ Southern P a c i f i c Rai^ Corporation ("SPR ) , 

Southnrn P a c i f i c T r a n s p o r t a t i o n Comipany ("SPT"), St. Louis 

Swuthwesr -rn Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western R a i l r o a d Company 

("DRGW"),̂  c o i l a c t i v e l y , " A p p l i c a n t s , " hereby r e p l y t o the 

Comments of the Kansas C i t y Southern Railway Compary cn 

Proposed Procedural Schedule and Discovery Guidelii^es (KCS-1) 

UPC, UP.̂ R and MPRR are r e f e r r e d t o c o l l e c t i v e l y as "Unio:i 
P a c i f i c . " UPRR and ML.R are r e f e r r e d t o c o x l e c t i v e l y as "UP." 

SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d t o 
c o l l e c t i v e l y a.̂^ "Southern P a c i f i c . " SPT, SSW SPCSL and DRGW 
are r e f e r r e d t c c o l l e c t i v e l y as "SP." 



Proposed Procedural Schedule 

A p p l i c a n t s have proposed a schedule t o govern 

proceedings i n t h i s matter (UP/SP-4) t h a t i s modelled c l o s e l y 

upon t h a t f o l l o w e d by the Commission i n i t s recent, very 

s u c c e s s f u l e x p e d i t i o u s h a n d l i n g of the c o n t r o l a p p l i c a t i o n m 

BN/Santa Fe. See Finance L:icket No. 32549, Bur,' i n g t o n 

Northern. I nc., & B u r l i n g t o n Northern R.R. -- C o n t r o l ^ Merger 

-- Santa Fe P a c i f i c Corp. & Atchison, Topelca & Santa Fe Ry., 

D e c i s i o n served Mar. 7, 1995, App. A. A p p l i c a n t s ' proposal i s 

a l s o c o n s i s t e n t w i t h the procedures t o govern major r a i l 

combinations proposed by the Commission f o r p u b l i c comment i n 

Ex Parte No. 282 (Sub-No. 19), New Procedures i n R a i l 

A c q u i s i t i o n s , Mergers & Consolidations, Decision served Jan. 

26, 1995. And th<_ proposed schedule responds t o the 

Commission's express commitment "to consider . . . f u t u r e 

m.ergers w i t h i n s i x mionths . " See BN/Santa Fe, V o t i n g 

Conference T r a n s c r i p t , J u l y 20, 1995, p. 5 (remarks of 

Chairman Morgan). 

I n i t s Comments, however, KCS o b j e c t s t o A p p l i c a n t s ' 

proposed schedule. KCS acknowledges (p. 1) t h a t the schedule 

i s e s s e n t i a l l y i d e n t i c a l t o the one the Commission adopted i n 

BN/Santa Fe, but i t argues (p. 2) t h a t the Commission's use of 

t h a t schedule i n BN/Santa Fe and the Commission's express 

d e s i r e t c conduct f u t u r e merger proceedings i n s i x months 

p r o v i d e no j u s t i f i c a t i o n f o r adopting A p p l i c a n t s ' proposed 
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schedule. In f a c t , the BN/Santa Fe experience, and the 

Commission's p o l i c y of con.anuing the commitment to expedition 

i t made i n that case, are precisely the most compelling 

reasons for adoption of a six-month schedule. I t i s only 

l o g i c a l that the UP/SP case be hand.led using the same schedule 

that worked so wel l i n BN/Santa Fe -- j u s t as increasingly-

expedited schedules i n past cases have on several occasions 

served as the basis f o r s i m i l a r , i f not even more, expedited 

schedules i n subsequent cases. 

As Chairman Morgan recognized ?,t the Commission's 

voti n g conference i n BN/Santa Fe, tii a t case demonstrated that 

a merger of t h i s magnitude could proceed successfully on an 

expedited schedule. See Voting Conference Transcript, p. 5. 

Not so t e r r i b l y long ago, parti€:S believed that the new 

sta t u t o r y maximum two-and-a-half-year schedule under the 

Staggers Act was a l l the improvement that they could hope f o r 

a f t e r the disastrous 14-year proceeding i n Rock Island. But 

BN/Santa Fe "proved . . . that [the Commission] can get the 

job done" i n a six-month timeframe, see Voting Conference 

Transcript, p. 74 (comments of Commissioner Simmons), and that 

even the two-year and one-year proceedings of the l a t t e r part 

of the 1980s unnecessarily deiayea implementation of the 

public benefits associated with r a i l mergers. 

I t i s especially important that the Commis^jsion 

adhere to i t s commitmient to expedited, six-month Handling of 



4 -

merger cases i n the wake of SN/Santa Fe. The BN/Santa Fe 

transaction, which i s on track to be consum.mated i n l a t e 

Se;7tember, presents UP and SP with new ch,?llenges that they 

must confront i n order to continue tc provide competitive, 

h i g h - q u a l i t y service to shippers. As P h i l i p Anschutz, 

Chairman of Scuthern Pacific Rail Corporation, has explained 

(e.g., T r a f f i c World, Aug. 14, 1995, p, 8), t h i s i s not a 

challenge that SP can meet on i t s own; nor can UP alone hope 

to match the new services, shorter routes, and sheer scope and 

size of BN/Santa Fe. Applicants' proposed transaction i s a 

v i t a l step toward creating a r a i l r o a d that o f f e r s a true 

competitive a l t e r n a t i v e to the BN/Santa Fe system. 

An extended prcceeding wculd cnly delay 

implementation of the very substancial public benefits the 

UP/SP merger w i l l provide. These benefits, which Applicants 

expect w i l l exceed those offered by any p r i o r r a i l merger, 

include extensive new si n g l e - l i n e service, e n t i r e l y new 

services that neither UP nor SP can o f f e r on i t s own, dramatic 

mileage savings i n many corridors, faster and more r e l i a b l e 

service, e l i m i n a t i o n of capacity bottlenecks, much more 

e f f e c t i v e a p p l i c a t i o n of c a p i t a l d o l l a r s tc add capacity and 

improve operations, and major improvements i n equipment 

supply. Further, Applicants w i l l demonstrate that t h i s 

transaction, w i t h the conditions Applicants are prepared to 

accept to preserve r a i l competition f or a l l customers served 
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by only UP and SP, w i l l strengthen comretition i n a l l . affected 

markets. 

KCS a l j o argues (pp. 2-3) that i t i s inappropriate 

fo.r the Commission to adopt Applicants' proposed scnedule 

without requesting public commenc. But as KCS points out, the 

Commission adopted the six-month schedule i n BN/Santa Fe a f t e r 

receiving extensive public comment. The very fact that there 

was such a comment period i n BN/Santa Fe makes i t unnecessary 

and wasteful to repeat the process again. KCS had ample 

opportunity to comme.-.t on the schedule at that time. In fa c t , 

KCS submitted a lengthy opposition. See Comments of the 

Kansas City Southerr, Railway Company on Proposed Revision of 

Procedural Schedule (KCS-3), Feb. 21, 1995 But KCS' p o s i t i o n 

was rejected. KCS' claim that the schedule "would not provide 

commenting p a r t i e s w i t h an adequate opportunity f o r 

discovery," i d . , p. 5, was proved wrong, and no party i : i 

BN/Santa Fe contended that the procedures deprived i t of a 

f u l l and f a i r opportunity to l i t i g a t e the case. 

Not only KCS, but a•1 ra i l r o a d s , shippers and other 

parties that have an int e r e s t i n t h i s proceeding have had 

ample opportunity to comment on the Commission's use of 

expedited procedural schedules i n merger cases, both i n 

BN/Santa Fe and through the Commission's request f o r comments 

in Ex Parte No. 28̂ . (Sub-No. 19). A f u r t h e r comment period 

would only serve to delay t h i s proceeding and the ultimate 
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r e a l i z a t i o n of the s u b s t a n t i a l p u b l i c b e n e f i t s of t h i s 

t r a n s a c t i o n . 

KCS' suggestion (pp. 4) t h a t a s-^x-month schedule i s 

i n a p p r o p r i a t e because Ap p l i c a n t s ' proposed t r a n s a c t i o n i s 

s u b s t a n t i v e l y d i f f e r e n t from BN/S-.nta Fe i s also m e r i t l e s s . 

A p p l i c a n t s ' proposed t r a n s a c t i o n and the one i n BN/Santa Fe 

are no d i f f e r e n t i n k i n d . The size of t'le two combinations i s 

comparable. Both combinations are p a r t l y p a r a l l e l and p a r t l y 

ena-to-end, and w h i l e the UP/SP merger i s more p a r a l l e l , each 

t r a n s a c t i o n i n v o l v e s both s i g n i f i c a n t p a r a l l e l and s i g n i f i c a n t 

end-tc-end aspects. The issues i n v o l v e d i n the two 

t r a n s a c t i o n s are l a r g e l y the same. I n f a c t , i f t h e r e i s any 

d i f f e - e n c e , i t i s t h a t Applicants b e l i e v e they w i l l 

demonstrate b e n e f i t s t h a t exceed those produced by the 

BN/Santa Fe merger. App l i c a n t s ' are committed t o r e s o l v i n g 

c o m p e t i t i v e issues the same way t h a t BN/Santa Fe d i d , and are, 

i n f a c t , a l r e a d y d i s c u s s i n g w i t h other r a i l r o a d s how best t o 

preserve r a i l c o m p e t i t i o n where shippers would l o r e a second 

r a i l a l t e r n a t i v e m a UP/SP merger. 

Kt'̂ S' complaint (p. 4) t h a t A p p l i c a n t s ' proposed 

schedule w i l l no^ permit KCS adequate time t o address the 

issues i n v o l v e d i n t h i s t r a n s a c t i o n i s simply not c r e d i b l e . 

KCS has a great deal of experience w i t h cases of thiL- k i n d . 

I t has evaluated t r a f f i c data and prepared experts i n many 

cases, i n c l u d i n g i n BN/Santa Fe (before i t s e t t l e d w i t h the 



applicants) , i n UP/MP/WP, i n UP/MKT, a:., of special note, i n 

SP/DRGW, which served as the model For the Commission's s i x -

month schedule i n BN/Santa Fe. In fac t , KCS was a very active 

par'y i n SP/DRGW: i t submitted an inconsistent a p p l i c a t i o n to 

acquire SP and prepared and l i t i g a t e d i t s own large and 

co.nplex case, as well as opposing the primary a p p l i c a t i o n , 

w i t h i n the six-pcnth schedule. See Rio Grande Industr-es, 

Inc.. SPTC Holding, Inc. & The Denver & Rio Grande Western 

R.R, -- Contrcl -- Southern Pacific Transportation Co., 4 

I.C.C.2d 834 (1988) . 

KCS' p o s i t i o n i s nothing more than a delaying t a c t i c 

that the Comimission should not countenance. KCS does not 

propose an a l t e r n a t i v e schedule, or even explain i t s concerns 

i n a single p a r t i c u l a r . KCS pleads (p. 4) that i t needs more 

tim.e to develop i t s p o s i t i o n on the schedule. B'ut KCS has 

already opposed the six-month schedule i n EN/Santa Fe, and i t 

has nothing new to o f f e r -- nothing to suggest that i t s or 

anyone else's opportunity to p a r t i c i p i t e i i that proceeding 

was .handicapped by the schedule, and no ne-v arguments why a 

six-month schedul--. is unworkable. KCS off e r s nothing new 

because i t cannot -- BN/Santa Fe demonstrated conclusively 

that a six-m.onth schedule provides moxe than adequate time f o r 

f u l l p a r t i c i p a t i o n by a l l interested parties. 

KCS i^rates (p. 5) tbat, i n any event, providing an 

opportunity f o r public comment on the procedural schedule w i l l 
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do no harm. However, the lessen from BN/Santa Fe i s clear: 

the e a r l i e r the Commission resolves procedural matters, the 

more notice a l l p a r t i e s have and the fewer excuses there are 

f o r l a t e r delay. Delays of t h i s sort must be avoided i n order 

f o r the public to have the opportunity to receive the f u l l 

b e nefit of the ccmpetition to BN/Santa Fe and the e x c i t i n g new 

service benefits that t h i s transaction o f f e r s . And i t i s t h i s 

tyipe of delay the Commission must avoid i f i t wishe.o to stand 

by i t s commitment to expedite consideraticn of r i . i l mergers. 

Discovery Guidelines 

KCS' opposition to Applicants' proposed discovery 

guidelines r e l i e s on the same upside-down arguments as KCS' 

opposition to the proposed procedural schedule. Although, as 

KCS acknowledges (p. 6), Applicants' proposed discovery 

guidelines p a r a l l e l the guidelines adopted i n BN/Santa Fe, KCS 

argues (p. 5) that i t should have the opportunity to replay 

the sequence of events that led to the adoption of those 

guidel:n:fs -̂o that i t can p a r t i c i p a t e i n the development of 

the guidelines a l l over again. But, KCS did p a r t i c i p a t e , very 

a c t i v e l y , i n the development of these guidelines, as i t 

admits. In f a c t , KCS agrees (p. 6) that the p^-ocess "worked 

v.ell. " 

In challenging Applicants' proposed discovery 

guideline^., KCS seeks only delay. KCS has had plenty of time 

to r e f l e c t on the effectiveness of the guidelines and observe 



them i n action i n BN/Santa Fe, and of f e r s not a single 

s p e c i f i c reason why the guidelines should not be adopted i n 

t h i s proceeding. I t cannot. "̂ he discovery guidelines have 

been tested under f i r e and proved successful i n BN/Santa Fe i n 

preventing disputes and eliminating delaying t a c t i c s . 

Adoption of these guidelines w i l l ensure that a i l p a r t i e s have 

a f a i r opportunity to p a r t i c i p a t e i n t h i s case and that the 

Commission w i l l be able to adhere to i t s commitment to a 

delay-free six-month schedule. 

* * * 

KCS asks the Comm.ission (p. 6) to be consistent with 

past precedent. Applicants ask the same thing. The precedent 

that i s d i r e c t l y on point i s BN/Santa Fe. Applicants have 

submitted a procedural schedule and discovery guidelines on 

a l l fours 'A'lth those adopted m BN/Santa Fe, and KCS has 

off e r e d no reason to suggest that they w i l l not work as 

e f f e c t i v t ' V here as they did i n BN/Santa Fe. Both the 

Applicants' proposed six-month procedural schedule and the 

proposed discovery guidelines were tested i n BN/Santa Fe ar.d 

proved tc work. The Commissio 's early adoption of the 

proposed schedule and discovery guidelines w i l l have a 

sub s t a n t i a l impact on the f a i r and expeditious handling of 

t h i s case. 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern F a c i f i c 

T r a n s p o r t a t i o n Company 
One Market i l a z a 
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