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ADDITIONAL ERRATA TO REBUTTAL FILING

Change

Delete previous errata
Del-te previous errata
Delete previous errata
Delete previous errata

Change "$796" to "$795" (modifying
previous errata)

Change "Wecker" to "Willig"
Change ’5945.3" to to "51,001 o*
Change "S738.8% to "8795.39

20 Change "RTC" to "RCT"

Volume 2 (UP/SP-231)

Part B

Rebuttal Verified Statement of Richard B. Peterson

Chart following p. 23 Change ".7" to ".8"; change "18"
o '18.1"




Chart following p. 26

140

Chart following p. 162

168 22

135 20

Change "514.°" to "534.4"; change
222 0" to “360D.3%: change "738 . 8"
O "7195.37

Change "$945.3" to "31,001.8"
Change “5738.8" to "$795.3”

Insert "and" between "gateway" and
"Tex Mex’'s"

Change "well over $1.7 billion" to
"over $1.9 billion"

Change "796" to "795"; change *1,919%"
to "1,918" (modifying previous errata)

Change "$796" to "$795" (modifying
previous errata)

In footnote added in previous errata,
change "$796" to $795"

Change "systemn" toc "system"
g Y Y

Volume 2, Part C (UP/SP-2231)

Rebuttal Verified Statement of William W. Whitehurst

12

See replacement Takle 4 following errata
list

Change "For only one movement" to "“For
no movements"

Delete ", and there the BN/Santa Fe
variable cost disadvantage is only 13%"

Change "Peterson’s" to "Gray'’s"
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CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 1i0th

day of May, 1996, I caused a copy of the foregoing document to

be served by first-class mail, postage prepaid, or by a more
expeditious manner of delivery on all parties of record in
Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office

Antitrust Division Bureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

M2 sl

Michael L. Rosenthal




CORRECTED 05/08/96

Table 4

BN/Santa Fe (Merged) Cost per Car
Including Trackage Rights Compensation to UP/SP
Compared to SP
for Representative Traffic Movements

VARIABLE COST PER CAR
(URCS 1994 unit costs) BN/Santa Fe
Move Movement Identification via BN/ Qver/(Under) SP.
No. _Origin-Destination Commodity via SP Santa Fe Amount Percent

Q) e Q) 4 (5 (6)
4)-0) 513

Chicago-Oakland TOFC $2,399 $1,890 (509) -21%
Chicago-Salt Lake City Auto 2,615 2,251 (364) -14 %
Oakland-Salt Lake City TOFC 814 752 (62) - 8%
Provo-Valmy Coal 528 516 (12) - 2%

Houston-Brownsville Plastics 698 614 (84) -12%

Kansas City-Brownsville  Grain 1,806 1,647 (159) - 9%
Eagle Pass-New Orleans Auto 1,102 1,199 97 9%
Kerr-Houston Crushed Stone 268 an - 4%
Chicago-Eagle Pass Auto Parts 1,299 (82) - 6%
Houston-E St Louis Chemicals 1,557 148 10 %
Houston-Memphis Piastics 918 (346) -27%
Pine Bluff-San Jose Paperboard 3,826 209 6%
Camden-Brownsville Paperboard 1,235 (63) 5%
Little Rock-Lafayette Cotton 1,170 (67) 5%
San Antonio-St Louis TOFC 905 (98) -10 %
Dayton-New Orleans Plastics 592 (30) S%

Baytown-Las Angeles Plastics 2,166 (92) -4 %

New Orleans-Los Angeles TOFC 1,493 (179) -11%
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APPLICANTS’ RESPONSES TO STRICT'S
SECOND SET OF INTERROGATORIES AND DOCUMENT REQUESTS

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW,
collectively, "Applicants," hereby respond to STRICT's second
set of discovery requests served on May 6, 1596.4%

GENERAL RESPONSES

The following general r-sponses are made with
respect to all of the interrogatories and document requests.

L Applicants have conducted a reasonable search
for documents responsive to the interrogatories. Except as
objecticns are noted herein,® all responsive documents have

been or shortly will be made available for inspectior and

- In these responses Applicants use acronyms as they have
defined them in the application. However, subject to General
Objection No. 9 below, for purposes of interpreting the
requests, Applicants will attempt toO observe STRICT' 3
definitions where they differ from Applicants’ (for example,
STRICT's definitions of "UP" and "SP," unlike Applicants’,
include UPC and SPR, respectively).

= Thus, any response that states that responsive documents
are being produced is subject to the General Objecticus, so
that, for example, any documents subject to attorney-client
privilege (General Objection No. 1) or the work product
doctrine (General Objection No. 2) are not being produced.




copying in Applicants’ document depository, which is located

at the offices of Covington & Burling in Washirgton, D.C.

3 Production of documents or information does not
necessarily imply that they are relevant to this proceeding,
and is not to be construed as waiving any objection stated
herein.

s The document to be produced contains sensitive
shipper-specific and other confidential information.
Applicants are producing this document subject to the
protective order that has been entered in this proceeding.

4. In line with past practice in cases of this
nature, Applicants have not secured verifications for the
answers to interrogatories herein. Applicants are prepared to
discuss the matter with STRICT if this is of concern with
respect to any particular answer.

GENERAL OBJECTIONS

The following objections are made witn respect to
all of the discovery requests. Any additional vpecific
objections are stated at the beginning of the response to each
interrogatory or document request.

s 0 Applicants object to production of, and are not

roducing, documents or information subject to attorney-

lient privilege.
2 Applicants objcci to production and are not

producing, documents or infcrmation subject to work

product doctrine.




Applicants object to production of, and are not
producing, documents prepared in connection with, or
information relating to, possible settlement of this or any
other proceeding.

4 Applicants object to production of, and are not

producing, public documents that are readily available,

including but not limited to documents on public file at the

Board or the Securities and Exchange Commission or clippings
from newspapers or other public media.

B Applicants object to the production of, and are
not producing, draft verified statements and documents related
thereto. In prior railroad consolidation proceedings, such
documents have Leen treated by all parties as protected from
production.

. Applicants object to providing information or
documents that are ac readily obtainable ry STRICT from its
own files.

7. Appliicants object to the extent that the
discovery requests seek highly confidential or sensitive
commercial information (including, inter alia, contracts
containing confidentiality clauses prohibiting disclousure of
their terms) that is of insufficient relevance to warrant
production even under a protective order.

8. Applicants object to the discovery requests to
the extent that they call for the preparation of special

studies not already in 2xistence.




. 1 Applicants incorporate by reference their prior
objections to the definitions and instructions set forth in
STRICT's First Set of Interrogatories and Document Requests to

Applicants.

RESPONSES TO SPECIFIC DISCOVERY REQUESTS

Interrogatory No. 29

"State whether under the Kansas City-Labadie
proportional rate agreement the Applicants or any other party
will be required to use any part of the SSW Kansas City-St.
Louis line to reach Labadie from:

. Kansas City; or

b Bt. Louis."

Response

Subject to the General Objections stated above,
Applicants respond as ftollows:

No. The agreement between UP and Union Electric

discussed at page 7 of Mr. Rebensdorf’s Rebuttal Verified

Statement does not require any party to use the SSW line.

However, if Applicants decided to use the SSW line between

Leeds Junction and Pleasant Hill, Union Electric trains could
move over that line.

Interrogatory No. 30

"State why, as stated at page 7 of UP/SP-231, that
[sic] Applicants ‘could not reach agreement with BN/Santa Fe
on sale of [the former Rock Island line between St. Louis and
Owensville] .’ "




Response

Subject to the General Objections stated above,

Applicants respond as follows:

BN/Santa Fe and Applicants were unable to ajree on a
purchase price for the referenced line.

Document Request No. 19

"Produce the Kansas City-Labadie proportional rate
agreement ."”

Response

Subject to the General Objections stated above,

Applicants respond as follows:

The agreement between UP and Union Electric

discussed at page 7 of Mr. Rebensdorf'’s Rebuttal Verified

Statenent will be produced, with availakility limited to

outside counsel.
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CERTIFICATE OF SERVICE

I, Michael A. Listgarten, certify that, on this 10th
day of May 1996, I caused a copy of Applicants’ Responses to

STRICT's Second Set of Interrogatories and Document Requests

by first-class mail, postage prepaid, or by a more expeditious

manner of delivery on all parties appearing on the restricted
service list established purst int to paragraph 9 of the
Discovery Guidelines in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition

Room 9104-TEA Room 303

Department of Justice Federal Trdde Commission
Washington, D.C. 20530 Wa hlngtc*, 20580

Mlchael A. Llstgar en
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HOPKINS & SUTTEP

(A PARTNERSHIP I LULING PROFESS. WAL CORPORATIONS)

888 SIXTEENTH STREET, N.W., WASHINGTON, D.C. 20006 (202) 835-8000
FACSIMILE (202) %35-8136

CHICAGO OFFICE THREE RST NATICNAL "LaZA 60602
DALLAS OFFICE 3700 BANK ONE CENTER 1717 M* IN STREET 75201

ALICIA M. SERFATY
(202) 835-8049

May 9, 19458 4

BY HAND DELIVERY

Mr. Vernon A. Williams

Secretary

Surlace Transportation Soard

Room 1324

12th Street & Constitution Avenue, N.W,
Washington, D.C. 20423

Re:  Union Pacific Corp. et al. - Control & M:rger --
Soui fic Rail Cor, Cing

Dear Mr. Williams:

Encic 1 please find an original and 20 copies of the Reply Of The Intermountain
Power Agenc, (IPA 4) for filing in the above-referenced action. Also enclosed is a 3.5
iich disk containing the text of this pleading in WordPerfect 5.1 format.

Please date stamp the extra copy provided and return it with our rnessenger.
Thank you.

Sincerely,
/\ Lo e \
Uﬁ\&atﬁ WSQ';FZ(
Alidia M. Serfaty '
AMS/11h

Enclosures
cc: All Parties of Record

J—

.. ENTESED
ice of the Secretary

LAY 10 353

Fart of
Public Record
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BEFORE THE
SURFACE TRANSPORTATION BOARD
Washington, D.C.

Finance Docket No. 32760

\“A
Union Pacific Corpera ' 'a, Unien Pacific Railroad Comp
and Missou ' ~2cific k2 road Company

-- Luorol any Merger --

Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern
Reilway Company, SPCSL Corp. and the Denver and Rio Grande
Western Railroad Cornpany

REPLY OF THE
INTERMOUNTAIN POWER AGENCY
TO MOTION OF UTAH RAILWAY COMPANY

The Intermountain Power Agency (‘IPA"), by its undersigned coursel,
hereby replies to the Motion to Compel Further Explanation or Correction Re:
Westlern Shippers’ Coalition ("WSC") Position On Montana Rail Link Inc.’s
("MRL") Inconsistent Application filed with this Board on April 29, 1996.

As a preliminary matter, IPA takes issue with the Utah 1 ailway's failure

to serve IPA or any party of record other than .\pplicants, WSC or MRL. In spite

of the fact that Utah Railway mischaracterizes IPA’s position and uses IPA’s

pleading as an exhibit to its motion, IPA did not learn aboul the Utah Raiiway’s

motion until yesterday when it received WSC's reply to the motion. When
questioned as to whether IPA was served with the Motion, counsel for the Utah
Railway indicated that only Applicants, WSC and MRL had been served and
indeed, Utah Railway's certificate of service indicates the same. It is a violation

of this Board’s rules as well as the Board's specific directives in this proceeding




P47062-1

for the Utah Railway to file a motion with the Board without serving the parties

of record. See 49 C.F.R. § 1104.12 (a) ("Every document filed with the [Board]
shouid include a certificate showing simultaneous service upon all parties to the
proceeding.") (emphasis added); Finance Docket No. 32760, Decision No. 15, at
1-2 (served Feb. 16, 1996) ("All future filings must each have a certificate of
service indicating that all PORs have been properly <erved with a copy of the
filing."). Utah Railway's failure to serve IPA has prejudiced IPA in its ability to
respond (. the Mouon and the assartions made therein about its posi‘icr and it
is only by happenstance that IPA discovered the Motion and was able to respond
on time. Utah Railway'’s failure to abide by this Board's regulations should not
be tolerated.

As a substantive matter, I’A disputes the Utah Railway's
mischaracterization of its position. As IPA stated in its pleading, the Utah
Railway settlement agreement and the additiona' access provided to the Utah
Railway appears to "reduce some, though not ail, of the adverse competitive
impacts that will likely result from the proposed merger.” See IPA-2 at 2-3. IPA
also reserved the right to return to the Board in the event that the "settlernent
agreement fails to ameliorate competitive concerns as anticipated.” Id. at 3.
Thus, IPA did not support the merger in light of the settlement agreement, as the
Utah Railway argues in its Motion at 2, but rather chose "not [to] make any
specific objections to the merger proceeding at this time." See IPA-2 at 3.

This position is not inconsistent with that articulated by the WSC in its
pleading. IP.\'s position that the Utah Railway settlement agreement may
resolve some of the competitive concerns raised by the merger does not

contradict WSC's position supporting MRL's inconsistent application, a proposal
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which may or may not go farther in ameliorating competitive concerns than the

Utah Railway settlement agreement. While IPA has chosen to articulate its own
position and did not affirmatively sign on to WSC’s pleading, it does not, as a
member of WSC, object to the position taken by WSC. Accordingly, Utan
Railwav improperly characterized IPA’s position and improperly used IPA as an
example in support of its Motion.

Dated: May 9, 1996 Respectfully submitted,

bos

Charles A. SpitulRik
Alicia M. Serfaty

HOPKINS & SUTTER
888 Sixteenth Street, NW
Weshington, D.C. 200C6
(202) 835-8000

Coursel for Intermountain
Power Agency




CERTIFICATE OF SERVICE

I hereby certify that on May 9, 1996, a copy of the foregoing Reply Of The

Intermountain Power Agency (IPA-4) was served by first-class U.S. mail, postage

prepaid upon all parties of record in this proceeding.

I further certify that two copies of the aforementioned pleading were

served by Federal Express, unless otherwise indicated, upon the following:

Erika Z. Jones (By Hand)

Adrian L. Steel, Jr.

Roy T. Englert, Jr.

Kathryn A. Kusske

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Jeffrey R. Moreland

Richard E. Weicher

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, IL 60173

Janice G. Barber

Michael E. Roper

Burlington Northern Railroad
Company

3800 Continental Plaza

777 Main Street

Ft. Worth, TX 76102-5384

James V. Dolan

Paul A. Conley

Louise A. Rinn

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Cannon Y. Harvey

Southern Pacific Transportation
Company

18609 Lincoln Street, 14th Floor
Denver, CO 80295

Cannon Y. Harvey

Louis P. Warchot

Carol A. Harris

Southern Pacific Railroad COmpany
One Market Plaza

San Francisco, CA 94105

I aso certify that three copies of the aforementioned pleading were served

by hand upon the following:

Arvid E. Roach [I

J. Michael Hemmer

Michael L. Rosenthal

Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566

Paul A. Cunningham
Richard B. Herzog

James M. Guinivan

Harkins, Cunningham

Suite 600

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

Noic I

‘Alicia M. Serfaty
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Office of the Secretary

Case Control Branch
“Surface Transpcrtation Board

1201 Constitution Avenue, NW

Washington, DC 20423
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ATTN: inance Docket No. 32760
TO WHOM IT MAY CONCERN:

My office .1as received several letters concerning the merger of the Union Pacific
and Southern Pacific railroads. Enclosed are copies of the letters.

would appreciate a reply from yocu office in which to base a response to my
constituents. Please send you response to my District Office at Post Office Box

5618, Meridian, MS 32320

~+O40, ily 0

MONTGOMERY

Member of Cungress

ENTERED !
Office of the Secretary
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Mississippi Power & Light Company
308 East Peari Street

P.O. Box 1640

Jacksan, MS 39215-1640

Tel 601 969-2684

Donald E. Meiners
Fresident

April 18, 1995

The Honorable G. V. Montgomery
2184 Rayburn House Office Building
Washington, DC 20515

Dear Sonny:

" ne Union Pacific/Southern Pacific merger, if approved unconditionally, will result in a
loss of competition between UP and SP for the delivery of coal to two large Entergy
power plants: the White Bluff Station in Arkansas and the Nelson Station in Louisiana.
These plants burn low-sulfur coal from the Wyoming Powder River Basin, and this coal is
transported by rail. Rail rates represent 70% to 80% of the delivered cost of the coal, so it
1s very important that these rates be kept as low as possible to enable Entergy to provide
electric service to its customers in Arxansas, Louisiana, Mississippi and Texas at
reasonable cost

The best means of keeping Entergy’s coal transportation costs at the lowest practicable
level is through competition. The Powder River Basis mines are served by bo*ly UP and
the Burlington Northern Santa Fe, ether of which can originate the coal used as fuel at the
White Biuff and Nelson Stations. At present, the White Bluff Station is served only by
UP, but Entergy is considering construction of a rail spur to a nearby S? line which would
enable SP (together with BNSF) to provide direct line which would :nable SP (together
with BNSF) to provide direct competition with UP for transportation of coal to White
Bluff'in the future. The Nelcon Station is now served only by the Kansas City Southern
Railway, but Entergy is in the process of building a spur to a nearby SP line which will
provide 1t with two-carrier service at destination (KCS and SP) as weli as two-carrier
service at the mine origins (UP and BNSF)

"hese competitive options will be lost as a result of the proposed UP/SP merger. In the
case of coal movements to both the White Bluff and Nelson Stations, SP would no longer
be able to bid independently for the movement of coal originated by BNSF, and UP’s
control of SP would enable UP to prevent SP from bidding competitively with BNSF for
these movements. The White Bluff spur “build-out” would be rendered meanivgless, and
the competitive options Entergy anticipated when it committed substantial capital to the
Nelson spu. “build-out” would be cut in half (and Entergy would lose the benefit of the
most effic’ent competitive routing, via BNSF-SP)  This loss of compeution will result in

Ar. Entergy Company




coal transportation costs at least $2 per ton higher than they would otherwise be. For
both power plants, this translates into a near-term total fuel cost increase of about $5
million annaally, and a long-term total fuel cost increase of about $18 million annually.

Because of these anti-competitive impacts, Entergy opposes the proposed UP/SP merger
unless conditions are imposed by the Surface Transportation Board (STB) that would
preserve Entergy’s present competitive options. The conditions requested by Entergy
would require UP/SP to grant “trackage rights” to BNSF which would enable BNSF to
operate over certain SP lines in order to serve the White Bluff and Nelson Stations via the
rail spurs described above. Under a “Settlement Agreement” between UP/SP and BNSF,
negotiated prior to the filing of the merger application last fali, UP/SP has already agreed
to give 3NSF trackage rights o ver the very same lines if the merger is approved.
However, under this agreement ENSF would be prevented from using the trackage rights
to deliver coal to the White Bluff and Nelson Stations.

Emergy believes that the forces of competition (which govern other fuel delivery options)
should be what determine the level of its future coal rail rates. If the STB decides to
apprve the UP/SP merger, the trackage rights conditions requested by Entergy are
necessary merely to preserve Entergy’s present competitive opticns. Entergy urges public
offizials from its service area to write the STB in support of Entergy’s requests. Letters
should be addressed to the Office of the Secretary, Case Control Branch, Attn: Finance

Docket No. 32760, Surface Transportation Board, 1201 Constitution Avenue, NW,
Washington, DC 20423.
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Route 1, Box 137
Porterville, MS 39352

April 22, 1996
The Honorable Sonny Montgomery

2184 Rayburn House Office Bldg.
Washington, D.C. 20515-2403

Dear Representative Montgomery:

I am a resident of Porterville, Mississippi. I am employed by the Kansas
City Southern Railway.Company.

The purpose of this letter is to ask you to write to Surface Transporta-
tion Board advising it that you oppose the merger of the Union Pacific and
Southern Pacific railroads as presented to the Board.

I believe this merger is anti-competitive. It will result in a company that
will dominate traffic in the western half of the United States which will
lead to higher rates and lower standards of service. It will gain traffic
at the expense of carriers such as KCS and will undoubtedly result in a

loss of jobs on KCS and other railroads.

I hope you agree and will express your views to “he STB. I would appreciate
hearing from you regarding your action un this important issue.

Sincerely,

/ééw'( ? Bhows

David J. B




S

e Hnurable, &mgjbjmgowmsﬁﬁfa
ll(blﬁﬁaqbumiﬁuse_%@ﬁm
_Ushington, DC. 70515 24403

D Teprescntitive:
Wit%/% Zés:dmf aﬂ?; Meridian Ms.T om QMD%KJ
ol k) Suthern il Q&’L T pusoose
%b[é”ffb - fIqu(JuﬁWNe [ MQ.LS@
Tlurgrtaton ﬂzzrwdmgmﬁa.mu_gm&m
Mg O the Lo Rl and duthern Jckic puilreads
L presened th \H Evztfcz L lie, M% Lo .
 ompeditive, Tl @9t in A Compun gk
-t inHu western Mk oF e US. juhich will lead s e
h/?@(.fd‘efﬂﬁd WBIor sUnids of sefificé- 17wl ——
i HathC_of Th GPmnse. of camas such as £Cs
Gt ! urdpud bdlly wsult 1 dlpss of ks
KNS and 670 renhadids- L Aope. dbec dd/f& v wy
- HESS ou Wes 7b The 1B T would Yprerie
DY Ao ol [ ding yous &tin o $is
| //Iyﬂfwf I1S54E. .

 Mediaa s 2934




T
gute SrapoeatonBowd /|, T
X A —3an 60

®ffice of the Shairman

May 20, 1996

The Honorable Gillespie V. Montgomery
U.S. House of Representatives

Post Office Box 5618

Meridian, MS 39302

Dear Congressman Montgomery:

Thank you for your recent letter forwarding correspondence
from several constituents expressing their concerns regarding the
proposed merger of the Union Pacific (UP) and Southern Pacific
(SP) railroads. They urge that careful consideraticn be given to
the competitive aspects of the merger, particularly in your
state.

As you may know, UP and SP filed their mergyer application on
November 30, 1995. Because the matter now is pending before the
Surface Transportation Board (Board), it would be inappropriate
for me to comment on the merits of the case. Let me assure you,
however, that the Board remains committed to fostering an
effective and competitive rail industry. The Board will
certainly give careful scrutiny to the competitive situation in
your state, as well as any other issues affecting the public
interest that may be raised during the merger proceeding. I
antizipate a final decision in this proceeding by August 12,
1996.

I appreciate your interest in this matter, and I am having
your constituents' correspondence placed in the public docket for
this proceeding. If you need any further information, please do
not hesitate to contact me.

Sincerely,
£ TERED O?p o
Office of the Secretary wndga_ ; 7’?‘?0«1

Linda J. Morgan
NAY 2 9 1996’

Part of
Public Record
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A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

NEW YORK 1875 CONNECTICUT AVENUE, N.W. LOS ANGELES
WASHINGTON WASHINGTON, DC 20009-5728 P—
ALBANY PITTSBURGH
'202) 986-8000 PORTLAND, OR

BOSTON
TELEX 440274 FACSIMILE: (202) 986-8102 SALT LAKE CITY
DENVER SAN FRANCISCO
HARRISBURG BRUSSELS
MOSCOW
ALMATY
LONDON

(A LONDON"BASED
MULTINATIONAL PARTNERSHIP)

HARTFORD WRITER'S DIRECT DIAL
JACKSONVILLE (202) 985-8050

May 7, 1996
VIA HAND DELIVERY
Mr. Vernon A. Williams, Secretary
Surface Transportation Board
U.S. Department of Transportation
1201 Constitution Avenue, N.W., Room 2215
Washington, DC 20423

Re: UP/SP Merger, Finance Docket No.

Dear Secretary Williams:

Enclosed are the origina. and twenty copies of "Reply
of Western Shippers’ Coalition To Motion of Utah Railway." Also
enclosed is a 3.5" diskette containing the contents of the Reply.

Please date stamp the additional three copies and

return via our messenger.

Michael F. McBride
Attornev_for Western
Shippers’ Coalition
Enclosure

cc: All Parties on Service List

ENTERED
Office of the Secretary

MAY 8 1996

Part of
Public Record
e
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Finance Docket No. 32760

UNION PACIFIC CORP., et al. --
CONTROL AND MERGER ==

SOUTHERN PACIFIC RAIL CORP., et al. ’

7T}

REPLY OF WESTERN SHIPPERS’ COALITION
TC MOTION OF UTAH RAILWAY COMPANY

Western Shippers’ Coalition ("WSC") hereby replies to
"Motion to Compel Further Explanation or Correction Re Western
Shippers’ Coalition Position on Montana Rail Link Inc.’s
Inconsistent Application," (Utah-;c{)’), filed April 29, '996.! The ;'97
Motion ic extraordinary, does not cite any authority for the
relief it seeks, and must be denied.

WSC has stated its position with respect to MRL in this

proceeding in JSsS-1, filed March 29, 1996; Ws©-11, tiled March

! Dpespite the Board’s intent that this proceeding be expedited,
Utah Railway’s Motion was not served by hand, by overnight
delivery, or by facsimile. Counsel for WSC received it on May 2,
1996, and is responding as quickly as possible, after
censultation with the client and while performing other
professional responsibilities. Counsel for Utah Railway could
have provided telephonic notice +< WSC’s counsel of the filing of
the Motion, but did not. Evidently, therefore, Utah Railway does
not consider the M.tion tc be an urgent matter. Neither should

the Board.




29, 1996; and ir WSC-16, filed April 29, 1996. WSC filed its
list of members as Attachment AHJ-1 to the Verified Statement of
WSC’s FExecutive Director, Alexander H. Jordan, in WSC-11, and as
an attachment to JSS-1. WSC hereby affirms that the list was
acciurate as of that date.

Certain WSC members are separately represented in this
proceeding, and apparently some of them have reached settlements
with UP and SP. We are not privy to those settlement agreements.
However, so far as is known to WSC, where those settlements
required them to withdraw from WSC, they havz done so, and as Up
and SP admit, WSC’s counsel has so advised the Board and
Applicants. Applicants’ Rebuttal (UP/SP-230), Vol. 1 -
Narrative, pp. 49-50. But some WSC members have reached
individual settlements with UP/SP that permit them to continue as
members of WSC. The essential point is that WSC filed its
curreat list of members with its March 29, 1996 filing, and has
not been advised by any of those members that they have withdrawn
from WSC.

Utah Railway, for example, was a member of WSC, but
withdrew months ago. WSC so advised UP/SP in its disccvery
responses. Indeed, when the unde.siuned learned that Utah
Railway had contributed financially to WSC, which he had not
known previously, he promptly advised Judge Nelson and counsel
for Applicants (as well as those on the restricted service 1list)

so that his representations about financial contributions to Wsc

to Applicants and Judge Nelson during the discovery process would




be corrected. That demonstrates that WSC and its counsel have
discharged their responsibilities to the Board.

To go beyond that and to invade :he internal
communications of WSC members with WSC’s Director would violate
WSC’s and its members’ First Amendment rights of free association
and speech. Even the Applicants conceded in discovery that they
would not seek communications among members of WSC. That, in
essence, is what Utah Railway is seeking, and the Board amay not
do that. If UP or SP are in possession of a settlement agreement
with a WSC member that requires that member to withdraw from WSC,
UP or SP should take that up with the WSC member. WSC is unaware
of any such circumstance.

Utah Railway also mischaracterizes Intermountain Power

Agency’s ("IPA") position. IPA’s comments, attached as

Attachment B to Utah Railway’s Motion, nowhere state that it
supports the proposed merger, and those comments specifically
refer to "the adverse competitive impacts that will likely result
from the merger." Id. at 3. It is Utah Railway, not WSC, that
fails to properly characterize another party’s position.

Utah Railway prefers that the Board approve the merger
of UP and SP, with Utah Railway’s settlement agreement with UP
and SP part of that transaction. MRL has sought divestiture of
SP’s Central Corridcr, in a filing accepted by the Board as
complying with its rules. The proper determination is up to the
Board, and WSC has made appropriate filings for the Board’s

consideration, which it hardly considers a "body count" approach




to evidentiary submissions (Motion at 3). Even a cursory review
of WSC-11 would belie that. It is therefore mystifying to be
accused of "misserv([ing] the Board in its balancing role" (id.),
and to be "approach([ing] the borders of propriety" (id.).

All of WSC’s filings satisfy counsel’s obligations to
the Board. The undersigned takes his responsibilities to the
Board seriously. No one can demonstrate that the undersigned has
failed to discharge any obligation owed the Board.

Given WSC’s counsel’s representations herein and in its
previous submissions in this proceeding, Utah Railway’s Motion
must be denied. We trust the Board will consider the matter

closed, in light of these representations.

Respectfully submitted,

N T

Michael F. McBride

LeBoeuf, Lamb, Greene &
MacRae, L.L.P.

Suite 1200

1875 Connecticut Ave., N.W.

Washington, D.C. 20009-5728

(202) 986-8000

t e e
Shi " Coaliti




UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATTON
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760
(Sub-No. 11)

UNION PACIFIC CORP., et al. --
CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORP., et al.

CERTIFICATE OF SERVICE

I hereby certify that I have served this 7th day of

May, 1996, a copy of the foregoing "Reply of WSC To Motion of

Utah Railway” on all parties on the official service list in this

proceeding by First Class mail, postage prepaid.

chhael F. McBrlae




UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
SURFACE TRANSPOFTATION BCARD

Finance Docket No. 32760

UNION PACIFIC CORP., 2t al. =--
CONTROL AND MERGER -~-
SOUTHERN PACIFIC RAIL CORP., <t al.

REPLY OF WESTERN SHIPPERS’ COALITION
TO MOTION OF UTAH RAILWAY

Michael F. M¢Bride
LeBoeuf, Lamb, Greene

& MacRae, L.L.P.
1875 Connecticut Avenue, N.W.
Suite 1200
Washington, D.C. 20009-5728
(202) 986-8000

Shippers’ Coalition
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66 North Lassen Street
Susanvil'e, California 96130
(916) 257-1000 « FAX (916) 257-4725

Anril 23, 1996 City Ad" ‘nistrator
Harry Jensen

Office of the Secretary

Attn: Finance Docket No. 32760
Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Union Pacific Railroad Company, Merger with Southern Pacific
Railroad Cowvany, Finance Docket No. 327¢0 and Southern Pacific
Transportation Company Abardonment Exception, Docket No. AB-12 (Sub-
No. 184X)

Dear Sir or Madam:

Enclosed is an original of the filing by the City of
Susanville and the Ccunty of Lassen regarding the mercer of Union
Pacif.c Railroad and Southern Pacific Railway Company and the
abandonment exception, Wendel-Alturas line in Modoc and Lassen
Counties, California. Also enclosed are twenty copies of this
filing with the board.

Sincerely,

L AT

KATHLEEN R. LAZ
City Attorney
City of Sussaville
MAY O 31”6 700 Court Street
P.0. Box 730

Offiee of the Secratary

: Par ! : Susanville, CA 96130
\.’ E] Public Record __i (916) 257-7704

Um——

MAYOR MAYOR pro tem COUNCIL MEMBERS
Douglas Sayers Vernon H. Templeton *.ino P. Gallegari, Shirley Johnson-Wright, Rodney E. DeBoer




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORFORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSCURI PACIFIC RAILROAD COMPANY

SOUTHERN PACIFIC TRANSPORTATION COMPANY, T. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

STATEMENT OF CITY OF SUSANVILLE ARD
COUNTY OF LASSEN IN SUPPORT OF
RESPONSIVE APPLICATION OF
MONTANA RAIL LINRS, INC.

Dated: April 23, 1996.

The City of Susanville, California, and the County of Lassen,
California, have reviewed the Responsive Application of Montana
Rail Links, Inc., dated March 2y, 1996, and are in support thereof.

The Modoc Line provides the most direct rail route to move
materials and products to and from the Pacific Northwest to the
INTERSTATE 80 corridor. Additionally, the 1line provides an
alternative form of transportation to move goods to and from the
City of Susanville and County of Lassen.

In 1995, the Base Realignment and Closure Commission realigned
the Sierra Army Depot at Herlong, .assen County, by removing one of
its missions. A local Reuse Committee was established to
investigate potential uses cf the Depot. The Reuse Committee has
identified the following possible uses:

1. A two hundred (200) acre industrial facility located at
the north end of the Depot. Possible uses include a tire recycling
operation and a munitions manufacturer.

2. A six hundred (600) acre industrial facility located at
the south end of the Depot. Possible uses have not yet been
identified.

Abandonment of the Wendel to Alturas Line will severely

<




jeopardize the Reuse Committee's ability to attract industry and
otherwise severely limit the options available for base reuse. As
previously noted, the line provides access tc both the Pacific
N rthwest and the Interstate 80 corridor. Such transportation
provided by rail access will greatly enhance the commictee's
ability to attract industry. In addition, the prospect that
steady growth in rail volume will occur benefits the local, State
and Nation's economy.

It is axiomatic that the City of Susanville and the County of
Lassen are in a depressed economic state. The loss of the Sierra
Army Depot will only exacerbate the existing situation. Not only
is the rail system necessary to attract industry for the Dep)t but
it is vitally important to attract industry for other areas of
Lassen Cournity.

For example, a cogeneraticn power plant is located in Wendel,
Lassen County. Lassen County has received inquiries regarding
development of the area primarily based upon *+“e location of the
rail system in relation to the known geothermal resource area.
Without continued rail service development of the Wendel area is
unlikely.

It is undisputed that the Line is in generally good condition.
Assuming that industry requ.iring rail use is drawn to the City of
Susanville, Lassen County, or the Depot ccstly reconstruction would
be necessary if abandonment is allowed.

Although the Line is currently under utilized it is believed
that the Sierra A-my Depot currently averages six trains a day
north from Herlong, Lassen County. Obviously, should full buildout
of the industrial parks occur more intense rail use will be
realized.

The route, besides relieving local streets and highways of
alternative transportation traffic, is not exposed to weather
related problems associated with other local rail routes.

Both the City of Susanville and County of Lassen have adcpted
resolutions supporting the responsive application of Montana Rail
Link, Inc., dated March 29, 1996. Resolutions No. 96-2794 (City)
and 96-032 (County) supporting said Responsive Application are
attached hereto and by this reference incorporated herein.

CONCLUSION

The City of Susanville and County of Lassen urge the Board to
grant the Responsive Application of Montana Rail Link, Inc., dated
March 29, 1996, regarding the Wendel-Alturas Line and encourage
full utilization of said Line.




Respectfully submitted,

C.TY OF SUSANVILLE
KATHLEEN R. LAZARD, City Attorney

K B HAwl

Kathleen R. Laz

700 Court Street P.O. Box 730
Susanville, CA 96130

(915) 257-~7704

Attorney for the City of Susanville

April 23, 1996.

Respectfully submitted,

COUNTY OF LASSEN
JAMES G. FLAGEOLLET,
County Counsel

(oras 3. Feogealle L

JZmes G. Flageollét

County of Lassen

707 Nevada Street

Susanville, CA 96130

(916) 251-8334

Attorney for County of
Lassen




RESCLUTION NO. 96-2794

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SUSANVILLE
IN SUPPORT OF RESPONSIBLE APPLICATION OF
MONTANA RAIL LINK, INC.

WHEREAS, the City of Susanville will experience an adverse economic impact if the
proposed 85 mile Southern Pacific Railroad abandonment from near Wendel to near

Alturas is approved; and

WHEREAS, the City of Susanville has reviewed and considered the responsive Application
of Montana Rail Link, Inc., dated March 29, 1996; and

WHEREAS, the Feather River Rail Society, the organization that operates the Portola
Railroad Museum in Portola, California, and Motorcar Operators West, an organization
whose members own and operate railroad motor cars throughout the western United
States, have expressed interest in using the railroad line for alternate railroad purposes

including passenger tourist trains and motorcar events; and

WHEREAS, interest in using the line for rail cycling has been expressed by individuals
seeking safe and legitimate locations to operate individual outings and/or a commercial rail-

cycling venture; and

WHEREAS, the City of Susanville is seeking ways to diversify its economic base including

tourism; and

WHEREAS, the Wendel to Alturas line could be part of a much larger tourist railroad
loop connecting communities in Lassen, Modoc, and Plumas Counties on existing track;

and

WHEREAS, the Shasta Cascade Wonderland Ascociation, of Redding, California, which

is a private organization that represents northern California’s tourism interests is actively
seeking ways to attract and transport people to northern California to see and enjoy the
natural and scenic resources of this area;  ////////II111HIITII




Resolution No. 96-2794 Continued:

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Susanville,

as follows:

The City Council supports the Responsive Application of Montana Rail Link, Inc dated
March 29, 1996.

APPROVED:

Douglas Jayers, Mayor

Mary ahlen, CMC, City Clerk

The foregoing resolution was adopted at a regular adjourned meeting of the City Council
of the City of Susanville, held on the 18th day of April, 1996 by the following vote:

AYES: Johnson-Wright, DeBoer, Callegari, Templeton, and Sayers
NQES: None

ABSENT: None

ABSTAINING: None

Mary ahlen, CMC, City Clerk

APPROVED AS TO FORM:

Kathleen R. Lazard, @ Attamey




CERTIFICATE OF SERVICE

1 hereby certify that I have served the foregoing Statament on
all parties of record on the service list in this proceeding, and
an original plus twenty copies on the Secretary of the Surface
Transportation Board by .irst class mail, postage prepaid this

25th day of April, 1996.

: C:\CITYSTB1

&




RESOLUTION No. _ 96-032

- ~ ~ A~ ~ -~ -~ -~ -~ -~

RESOLUTION IN SUFPORT OF RESPONSIBLE APPLICATION OF
MONTANA RAIL LINK, INC.

WHEREAS, the County of Lassen will experience an adverse economic
impact if the proposed 85 mile Southern Pacific Railroad
abandonment from near Wendel to near Altur s is approved; and

WHEREAS, the County of .assen has reviewed and considered the
responsive Application of Montana Rail Link, Inc., dated March 29,
1996; and

WHEREAS, the Feather River Rail Society, the organization that
operates the Portola Railroad Museum in Portola, California, and
Motcrcar Operations West, an organization whose members own and
operate railroad motor cars throughout the western United States,
have expressed interest in using the railroad line for alternate
railroad purposes including passenger tourist trains and motor car
events; and

WHEREAS, interest in using the line for rail cycling has been
expressed by individuals seeking safe and legitimate locations to
operate individual outings and/or a commercial railcycling venture;
and

WHEREAS, the County of Lassen is seeking ways to divers.ify its
economic base including tourism; and

WHEREAS, the Wendel to Alturas line could be part of a much larger
touris. railroad loop connecting communities in Lassen, Modoc, and
Plumas Counties on existing track; and

WHEREAS, the Shasta Cascade Wonderland Association, of Redding,
California, which is a private organization that represents
northern California’s tourism interests is actively seeking ways
to attract and transport people to northern California to see and
enjoy the natural and scenic resources of this area;

NOW, THEREFORE BE IT RESOLVED AS FOLLOWS:
1. That the foregoing recitals are true and correct.
2. That the Board of Supervisors of the County of Lassen

hereby supports the Responsive Application of Montana Rail Link,
Inc., dated March 29, 1996.




The foregoing resolution was adopted at a ragular meeting of the
Board of Supervisors of the County of Lassen, State of California,
held on the 23rd day of April . 1996, by the following vote:

LoLgh, Neely, Chapman, Loubet

il

; -
,» 7 %1///

of the Board of Supervisors,
unty of Lassen, State of California

Nagel, Clerk of the Board

TTEST:
é: Q@/:Julie Bustamante, Deputy

oy

\

- St

I, THERESA NAGEL, Clerk of the County of Lassen, State of
California and ex officio Clerk of the Board of Supervisors
thereof, do hereby certify that the foregoing resolution was
adopted by the said Board of Supervisors at a regular meeting
thereof held on the _23rd_ day of April , 1996.

Deputy

k0f the County of Lassen, State
ifornia and ex officio Clexrk

of the Board of Supervisors thereof
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SLovER & LoOFTUS
éhamulLsuwxn ATTORNE™S AT LAW
C. MICHAEL LOFTUS 1224 SEVENTEENTH STRR’T, N\. W.

DONLLP G. AVERY WASHINGTON. D. C. 20006
JOHN H. LE SRUR

KELVIN J. DOWD

ROBERT D. ROSENBERG

CHRISTOPHER A. MILLS

FRANK J. PERGOL.IZZI

ANDREW B. KOLESAR !II

PATRICIA T'. KOLESAR

EDWARD f UL EWY

*ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY : Cffice of the Sec 3tary

Secrctary
Surface Transporcation Board

}
|
Honorable Vernon A. Williams
; MAY 0 2 1996 }
l

12th and Consticution, N.W. o Part ct
washington, D.C. 20423 i L] s e SO

Re: "inance Docket No. 32760, Union Pacific
Corporat.on, et. al. -- Control and Merger --
Southern Pacific Transportation Company et. al.

Dear Mr. Secretary:

Pursuant to Administrative Law Judge Nelson’s April 22,
1996 Order in the above-referenced p.oceeding, Entergy Services,
Inc. and its arfiliates Arkansas Power & Light and Gulf States
Utilities Compuny ("ESI") hereby enclose five (5) copies cf the
Appendix tc¢ the Comments of Entergy Services, Inc., Arkansac
Power & Li~ht Company and Gulf States U:ilities C-mpany (ESI-19).

-an extra copy of this letter and the Appendix are
eaclosed. Kindly indicate receipt and filing by time-stamping
both and returning them to the bearer of this letter.

Thank you for your attention to this matter.

Singcerely

I /%’4
Chrigfophe . Mills

An Attorney for Entergy
Services, Inc., and its
affiliates Arkansas Pow-r &
Light anc. Gul! States
Utilitiesr Company
Enclosures
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UNION PACIFIC CORPORATION, UNTON
PACIFIC RAILROAD COMPANY, ANT
MISSOURI PACIFIC RAILROAD COM“ANY
-- CONTROL AND MERGER -- SO N
PACIFIC RAIL CORPORATION, SOQui-Z2RIN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND } IO GRANDE WESTERN
RAILFOAD COMPANY

Finance Docket No. 32760

P e e e e e e e e S N S S S

APPENDIX TO THE
COMMENTS OF ENTERGY SERV1TES, INC.,
ARKANSAS POWER & LIGHT COMPANY AND
— .. GULF STATES UTILITIES COMPANY

ENTERGY SERVICES, INC. and its
affiliates ARKANSAS POWER &
LIGHT COMPANY and GULF STATES
UTILITIES COMPANY

Wayne Anderson

General Attorney-Regulatory
Entergy Services, Inc.

Mail Unit L-ENT-26E

631 Loyola Avenue

New Orleans, LA 70013

C. Michael Loftus
Christcpher A. Mills”
Andrew B. Kolesar III
Patricia E. Kolesar

1224 Seventeenth Street, N.W.

OF COUNSEL:

Slover & Loftus

1224 Seventeenth S:reet, N.W.
Washington, D.C. 20036
159¢€

Dated: May 1,

Washington, D.C. 20036
(202) 347-7170

Attorneys and Practitioners




APPENDIX TO COMMENTS OF ENTERGY SERVICES, INC., ARKANSAS POWER &
LIGHT COMPANY AND GULF STATES UTILITIES COMPANY
ON THE PROPOSE™ UP/SP MERGER (ESI-12,13)
FILE" MARCH 29, 1996

Relevant Excerpts from Deposition Transcripts
Referenced in Entergy’s Argument of Counsel (page 21)

-- Derosition of Witness Neal D. Owen




BEFORE THE
SURFACE TRANSPORTATION BOARD
Finance Docket No. 5276°C
UNION PACIFIC CORPORATION, UNION PACIFIC RAILRCAD
COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
HIGHLY CONFIDENTIAL

Washington, D.C.

Friday, February 23, 1996

Depcsition of NEAL D. CWEN, a witness

herein, called for examinatior. by counsel for the
Parties in the above-entitled matter, pursuant to
agreement, the witness being duly sworn by JAN A.
WILLIAMS, RPR, a Notary Public in and for the
District of Columbia, taken at the offices of
Mayer, Brown & Platt, 2070 Pennsvlvania Avenue,
N.W., Washington, D.C., 20006-1882, atc

10:05 a.m., Friday, February 23, 1996, and the

p+oceedings being taken down by Stenotype by JAJ

A. WILLIAMS, RPR, and transcribhed under her
direction.
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for the central corridor -- I meant BN/Santa Fe,

for the central corridor trackage rights betweel

Denver and Salt Lake City make any provision for
traffic increases on the central corridor lines
which may occur in spite of the proposed merger?

A. Both the UP/SP operating plan and my
description of the planned BN/SF operation are
basically restatements of traffic as it exists
today. And growth traffic is really -- is
treated separately in plans such as this. So
there’s been no consideration of growth in what
I've stated here, economic growth.

Q. Okay. If UP/SP coal traffic postmerger
were to increase between Orestad ard Denver by
five trains a day total in both directions, would
this affect the lines’ capacity to handle
BN/Santa Fe trains?

A. It might or it might not, I would
really have to look at it in that context and
make an analysis. And lacking that I can’t
really answer the question.

7 Well, let me rephrase the guestion a
pit. Would you agree that increases in traffic
density and train frequency on a particular line
can affect a railroad’s ability to operate on the
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line in the future as planned, assuming that

there are no capacity enhancements?

. I Can. It doesn’'t always, but it can,

Q. Do you know whether applicants plan to
make any capacity improvements to the Denver to
Salt Lake City line after the merger?

K. On the basis of our planned operation,
no. There is a fund established by the
settlement agreement cthat, if improvements are
needed to UP/SP lines where BN/SF has trackage
rights, there is money available for those
improvements, if they’re found to be necessary.

Q. But you'’'re not aware of any specific
improvements from Denver to Salt Lake City?

A. No, there’s nothing planned as of this
testimony.

Q. If you could please reference page 15
of your verified sctatement. You’'re talking about
the southern corridor at this point. And my
first gquestion to you about the southern corridor
traffic is does the SP line between Houston and
Iowa Junction, Louisiana, pass through Beaumont,
Texas?

A. Yes.

ALDERSON REPORTING “CMPANY, INC.
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Q. Does BN/Santa Fe also have a line that
passes through Beaumont?

A. BN/Santa Fe has a line to the north of
the SP line that goes to Silsbee and then turns
south to Beaumont which is basically the end of
the BN/Santa Fe right now. It would join the SP
line at Beaumont.

Q. So there is an existing connection
between SP and BEN/Santa Fe at Beaumont?

e Yes.

Q. Could this connection be used by
BN/Santa Fe to move unit coal trains from, for
example, Wyoming to Lake Charles, Louisiana?

A. Yes.

Q. On page 16, the beginning of section
2a, three lines down, you note that intermodal
trains between California and New Orleans will be
bypassing Houston on BN/Santa Fe's Conroe
subdivision to the north and entering the new
segments at Beaumont?

MS. KUSSKE: 1I’'ll just like to correct
for the record, [ believe it says one intermodal
train pair.

BY MS. KOLESAR:

Could you please identify on the map on

ALDERSON REPORTING COMPANY, INC.
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page 15A what the Conroe subdivision is?

A. Let me get the colored version here.
On the map on page 15A, if you locate Beaumont,
roughly in the center of the map, a little bit t©
the left side of the page, there’'s a green line
extending north to Silsbee. That is the BN/Santa
Fe Silsbee subdivision. 1It’s a little over 20
miles in length.

Q. What’s 20 miles on this map, ~ver to
Dobbin?

A. No, between Beaumont and Silsbee is
about 20 miles.

Q. Sa just that one segment?

A. Yes. That is the Silsbee subdivision.
Then you go west from Silsbee toward Dobbin and
on to Somerville. That greean line is BN/Santa
Fe's Conroe subdivision. And from Somervilile
then this goes on to Temple to the north, where
we can go to California or we can go north to
Seattle or Denver or wherever we want to go at
that point in time, Chicago.

So that route from Temple to

Somerville, Dobbin, Silsbee, Beaumont is the

route that this intermodal train would use. 1It's

the ~-oute that the hypothetical train to Lake

ALDERSON REPORTING COMPANY, INC.

(202)289-2260 (800) FOR DEPO
1111 14th ST., N.W,, 4th FLOOR / WASHINGTON, D.C., 20006




Charles would use to bypass Houston.

Q. So you would want to bypass Houston.
Is that because it’s shorter?

A. It’s shorter and because of occasional
rail congestion that is going to occur in the
Houstcon area, both.

Q. If you could please turn to page 25.

In the second to the last paragraph, you refer to
the establishment of an equitable arrangement
between BN/Santa Fe and UP/SP for switching
service needed for LCRA equipment moving to and
from the car maintenance facility at Smithville?

A. That's correct.

Q. First of all are you aware that LCRA’s
private cars used for the movement of Powder
River Basin coal to the Fayette power project are
maintained at Smithville?

A. I don‘'t have specific knowledge of
that, but T have seen the Smithville facility and
it certainly appears to be the major maintenance
facility for those coal cars.

Q. Okay. Is your testimony referring to

the possibility that in the future BN/Santa Fe

may handle the LCRA coal traffic instead of UP as

a result of the settlement agreement?

ALDERSON REPORTING COMPANY, INC.
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A, Yes.

Q. And what do you mean by an equitable
arrangement?

A. Smithville under the terms of the
settlement agreement is not a two-to-one roint.
Anc that line item is included in my verified
statement to show that we might need access to
Smithville and would plan to negotiate for such
access.

Q. But you know of no negotiatiomns to
date?

. That’s correct, I krnow of none.

Q. Would you assume, for example, if
negotiations were underway, that UP would be
doing the actual switching in return for a
reciprocal switcning charge or would there be a
different way to handle the matter?

A. I really can't respond to that because
I haven‘t lcoked at this in detail. I think the
option might be open since there is other
BN/Santa Fe service in the area, local service

from Temple as an example and the aggregate

trains that we would hope would be running from

Georgetown by that facility toward Houston.
It’'s conceivable that BN/Santa Fe would
ALDERSON REPORTING COMPANY, INC.
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involved;

that the receiver

Nerthern originated c¢ocal in some fashi not
necessarily by being located cn the Burlingtcn
Northern, Santa Fe system.

Q. Because you did not lock into the rate
levels that Southern Pacific is either currently
charging or planning to charge in the future for
coal moving from SP crigins, I ask this as a
nypothetical, isn’‘t it possible that a carrier
with limited coal origins it serves directly
might promote that cocal more aggressivaely, and by

that I mean with lower rates, than a carrier with

the ability to servas many different mines In

different areas?

A. I pbelieve that analysis to be invalid,
and invalid based on the following cbservation:
wWhan vou look at the deliveregd cost of Powder
Rirer cmel at destinations, many destinations 1in
many areas, and you compare tanat delivered coOst
tc the delivered cost of Colorado or Utah coal
when it goes to rhose destinations or New Mexico
coa . , in a very few cases, Hanna Basin
Southern Wyoming Union Pacific served coal, vyou
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THE WITNESS.: Yes.
THE : "Quescion; As you Know
the Statement r found that the €Xtent of

Silion betweeu

e G Gl important O recognize and it was

ilmportant Parc of My analysig that all of the

2wder River Craffic to which Union Pacific has
cCess :ig COompetitive ag origin, eVery mine. go
tnac, if there iy SOource Compecition between
Southern Pacific and Union Pacific involving
rcwdery River origius, there will remain Source
cCmpet:ition Lecween Southern Pacific and
Burlington Northern. »
BY MR, LOFTUS .

Q. Well, wirh regard to that last
Teésponse, that d@sSsumes that there isg the ability
fer the Burlingcon
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cost is much, much
£f the comparabl
maj gnr . Or. €
There are exceptions. There ar
exceptions derived from when contracts with
producers were signed and what the terms
ccntracts were and so torth. But by and
ard some of this data is in my Eracement --
ie a substantial discrepancy at destination 1in
jelivered cost between Powder River coal and coal
Zrom other Western arearc.
And that is an indication that rates on
Pcwder River coal are being held down not Dby
scurce competition but by the competiticn that
exists between the carriers serving the Powder
River. Otherwise the transporter would allow the
transport rate to rise until it was just below
the level of the other sources.
So the Powder River rates are being
senstrainec LV ire st competition between
:rlington Northern and Union Paciftic, I aen ¢t
think there is any doubt about cthat. witness

Pe-erson I believe in the record provided some

information on what has happened to the rates in

terms of mills per ton mile since competition was

ALDERSON REPORTING COMPANY, INC.
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-- Deposition of Witnesses R.B. (Brad) King and
Michael D. Ongerth




the Powder River. And
substaneial .

2 - .
N -~ - e e < e . .
el B - T b | ~oCRULe t’'s compecrizisn

the Powder River that is holding down

-t makes nc sense for a carrier, if it had
ss to another source of coal, to favor the

er “"iver. If rates are gocing to be driven to

inal costs anywhere, it would be where there
is direct head-to-head competitior at origin.

MR. LIVINGSTON: I don’t want to break
up & line of guestiocning, bur it’'s my
understanding from -- this is my first deposition
ir this proceeding. But the practice has keen to
takxe a break at 11:30 and then continue on to
iunch after the ktreak. And it is now 11:30.

MR. LOFTUS: Perhaps one more
gquestion.

LIVINGSTON: ALl right.

MR. McBRIDE: We’'re not that rigid.
¥ MR, LOPRTUS:

Q. Did you make any effort to determine
whether delivered price competition from SP
or-.gin coals acts as a competitive limitation on
bczh BN and UP delivered coal prices out of the
Pcwder River Basin?

ALDERSON REPORTING COMPANY, INC.

(202)289-2260 (800) FOR DEPO
1171 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C., 20005




A. Based on the analysis I just gave
answeyr zu that is no. The Eurlington
srice ¢5
served jointly by BN and Union Pacifi
lower in the great majority of instances
coal from other Western sources.

It 1s tvery common to see Powder Rt

ccal say at an Iowa utility for, oh, perhaps

around $1 per million Btu and see cocal received

from other sources at $1.:0 or higher. So that
delivered cost is not the constraint on the
del:vered cost of coal from the Powder River.
Cbviously something else is lLappening, and that
something else is direct competition in the
Powder River Basin.
(Recess)
BY MR. LOFTUS:
Q. Mr. Sharp, before the break we were
page 672 of your statement, €sir, and we were
drecsing the paragraph where you were
addressing SP served utility plants. And ‘in t
you address the benefits that they would or mi
obtain from gaining single-line service from
Powder River Basin. Such single-line serwvice
would only be of significance to plants
~LDERSON REPORTIMG COMPANY, INC.
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It woulad nee -~ 1 kingd of loGkK &t yYour
san Irom taoe LoD 308 It would nat
faveoy the »ontces THATL were mors

- 2 - e R MRS

driven to marginal sts. So where there
direct competition from origins as in the
River, where margins are squeezed, I would think
there would be lescs likelihood that it would
favor those routes.

Q. Well --

A. But I think the customer preference in
order to capture the business would be the main

outcome.

. Assuming egual chances of getting the

buginess on coal moving from two different crigin

ireas served by the same carrier, isn’t 3k
cgical that the carrier will favor the origin
area that wceuld yield it the greatest profit?

A. Well, I don‘t .ccept your assumpticn 3s
valid because direct head-tou-head competition in
-re Cowd2r River I think is nct equivalent to
exclusive service in Coloradc and Utah. And I
think it is definitely the Powder River origins
which s where the bulk of Western coal traffic
originates that are most likely to be driven
toward marginal costs, because there is

ALDERSON REPORTING COMPANY. INC.
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MR. MILLS: And since you assumed your
current position, have you refamiliar' zeed
yourselves in general with the movement of coal
via the Union Facific?

MR. KING: In general, yes.

MR. MILLS: Now, you indicated that you
assumed your current position earlier this month,
which I believe is early November of ‘95, is that
correct?

MR. KING: That's correct.

MR. MILLS: And you indicate that was

as a result of a reorganization in UP’s operating

department. Did that reorganizatieon have
anything to do with the service pr 1lems that
were being encountered as a result of the
assimilation of the CNW?

MR. KING: It was one factor.

MR. MILLS: Referring to page 60 of
your verified statement, in separate testimony by
Mr. King, the second paragraph, about two-thirds
of the way down that paragraph, there is a
sentence that reads, "We have reorganized our
operating regions, roturning experienced CNW
officers who had been rotated to other parts of
the UP system to CNW territory."

ALDERSON REPORTING COMPANY, INC.
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Can you rell us when the CNW officers
or the so-called experienced CNW ocfficers
initially joined the Union Pacific?

MR. KING: You mean as to when the
merger --

MR. MILLS: Yes.

MR. KING: I don’t recall the exact
date of the merger, I'm sorry.

MR. MILLS: Would it have been late
last spring or late last summer?

MR. KING: That sounds about right.

MR. MILLS: And can you tell us, do you
have particular individuals in mind in that
sentrence, referrinc to experienced CNW officers?

MR. KING: Well, the primary person
would he Jeff Koch, K-o-c-h.

MR. MILLS: And what was his position

with the CNW before the merger was implemented,

do you recall?

MR. KING: I think his title was vice
president of transportation.

MR. MILLS: And he was based in
Chicago?

MR. KING: Yes.

MR. MILLS: And when he left CNW and

ALDERSON REPORTING COMPANY, INC.
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Wder River Basin oal

of Powder River Basin coal curried by Union Pacific Railroad rolled out of the
12th year since UP began competing for Basin customers.

It was August 16, 1984, when the first trainioad made its way mUnimMﬁcﬁmﬂwMNmBahmmdewic
utility. Previously. only the Burlington Northem Railroad carried Basin coal.

While that 1984 start was small, Union Pacific this year will i neclyloomuimmofaaineodm:nmyutiﬁdes
thmgbunmeUnheASma.Thbequﬂsmnmddomluimﬁlyeump«edm 1.6 loads per day the first rmonth of
operation m 1984 and 10.4 trains daily in 1989.

“Use of Powder River Basin coal has climbed dramatically due to low cost and environmentally acceptable characteristics.” said
Heary Arms, UP's vice president-energy. 'S@ﬁmeﬁdmmwmsbymmmwmhnMo driven
this unprecedented growth.”

The so.ooomo-dwumedmzcams-ls.ammmmnzmuuwmmwnemnm 13. Pulling
16,000 tons, 2CBTHS~13 began its !,500-mile trip to the Lower Colorado River Authority/City of Austin's Fzyette Power Project
Utility near Halsted. Texas.

At this plnuddm:ofmhasinmeUMtedSmPowduRiqunincodispop\dcbemneiulwwlﬁrcmmduw
pollution.PRBcndhubememchaneiﬁcimﬁnl.UnionPndﬁcshipsiqusﬁmqucagi&

To keep up with increasing demand. both Besia railroads are expanding track capacity. Portions of lines have been double-trackex
or triple-tracked.
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The number of loaded trains
increase, would it net?
MR. KING: Yes.
MR. MILLS: Now, /04 indicated earlier

Or you ccnfirmed tha: :in 19%4 tne Union

LC crigirate; beus g¢

River Basi:. In 19958 :i¢

-ons which represent a 14 million

increase; is that corr=cr?

MR. KING: That's correcrt.

MR. MILLS: Would a fair averace tons

Per train for Powder River 3asin trains be about

12,000

ha

woulid

tons?’
MR. KING: Approximately, yes.

MR. MILLS: Do me a favor and telli me

S® many trairs., loaded trains, 14 million toans

répresent based on an average of 12,000

tons per tra:in.

YR. XKING: Approximately 1,166.
MILLS: Each ¢f those locaded trains

associated empty movement,

KING: Yes.

MILLS: So you have to double that
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ce

rhauling Powder River Basin coal €O

Well, it would vary by

cCustomer.

was some capacity

issues, yes

MR. MILLS: Yesterday in response to a
gquestion from Mr. Hut as to whether the Southern
Pacific is providing quality service to its
shippers, Mr. Ongerth stated, as I recall -
is not a direcz gquote, but I think it’s close
£2 i8 2ot Taasuring up to the scanaazads that it
set for itself.

Could :he same Dbe
Facific wicth respect to its

during 1994 and 19957

MR. KING: It would vary according to

customer. There were some customers we were not
doing as well as we would have liked. There were
some we were do very well with.
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tatement could be said
servs: ?

KING: In some instances?

MR.
MR. MILLS: I'é@d now like to

confidential document.
so ~avke

and Mr, C y leave the

A -

il

I‘d like to have marked -- I'd like to
have marked for identificaticon as King-Ongerth
Txhibit ¢ a two-page exhibit bearing Bates
numbers KHC37 - 000005 and HC37 - 000006, and
they’re a highly confidenctia. designation. And
the first line on the first page reads, Qquote, An
Analysis of the 1995 Original Budget, paren,
12-1-94, close paren, on Energy Teaftic. And

reprasenn feor the ~acnrd that this documsnt
was produced to the Western Coali Traffic League
by the Union Dac fic duriang discovery.
(King-Ongerth Exhibit No. 2 was
marked for identification.)

MR. MILLS: 1'11 also represent for the
record that additional pages over and above these
were also produced for different years, but this

document related to ‘95 is the only one that I
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I haven't seen tihls document

I've probably seen some pieces cf these
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MR. MILLS: That's all I have on that
We czn recall the cther gent.emen.

{iDiscussion off the record.)

MR. MILLS: Mr. Ongerth, I'd like toO

ycu to rage 88 of your verified statement,
cifically the bottcm paragraph on that page,
er 2, entitled Eliminating Cross-Hauls. The
a -haul or triangulation movement we mentioned
arlier involving Geneva Steel would be & means
~f eliminating cor reducing cross-hauls, correct?
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5-year Coal Plan
1996 - 2000 13-Jul-95

-

) Ve 2l

Change from previous year

TONS  CARS TRAINS

43436840 421414

456.965.082 456,546
Change versus 1996... 3,528,242

47.886.578 466.728
Change versus previous year...
Change versus 1994...

48656.457 474 511

Change versus previous year... 769.879
Change versus 1996... 5,219,817

2000 50196476 490.159

Change versus previo':s yeer... 1.540.019
Chango versus 1996... 6,759,636
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38
majority of cases. And I regret in retrospect

i¢ uct ackncswledge that more
aggressively when I testified on behalf of
Houston Lighting & Power and Southwest Public
Service ir the Burlington Northkern/Santa Fe
merger.

But, there are conditions in which the

one lump theory does not apply and foreclosure

can be a major concern. So, in the majority of

cases, the answer is yes. But in some cases the
answer 1is no. I have specific reasons why I
think so. If we want to talk about those after
the break, I1'll be happy to do so.

MR. LIVINGSTON: A1l xagnt. wWith that
why don’'t we go off the record.

(Recess)

MR. McBRIDE: Back on the record.

BY MR. McBRIDE:

el You were about to tell us what you
trhought was wrong with the 92ne lump thecry,
M, Sharp.

A. What I indicated was I believe the one
lump theory applied in most circumstances, but
that foreclosure which is essentially ruled out
under the one lump theory is possible in a
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And I see there as

ions for foreclosure

First is, and I think it‘'s qguite
obvious but often not stated, there must be
direct actual competition £for the movement that
18 at issue. If competition dcecs not exist,
there can be no fcreclosure cf competition. Sc
first you must show that there is indeed
origin/carrier ~ompetition.

Second and I think equally as
impcrtant, the exclusive terminating carrier must
be in a position of market dominance with respect
to the receiver. If there is geographic
competition or product competition that is
ffective, exclusive termination is not
tantamount td market power. So you must also
have that condition.

Thirdly and also quite important, the

tarminating carrier must Ztself not be a major

source of the vroduct which is being delivered.
In other words, if ic's coal, if the terminating
carrier i itself a source of a suitable coal for
th acility, then the nossibility of
foreclosure already exists in the affiliation and
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the affiliation with another carrier will not
srfecr b 23 ol
Paourth. ana this is I think the issue

that has been most difficult to communicate 1n an

effective way before the regulatory body, while

the terminating carrier is in a position cof
market dominance with respect to the destination,
it must not be in a position of market dominance,

you will, with respect to the carriers that
provide it the business; that is, the terminating
carrier must be dependent on the originating
carrisra to give it vraffic, here coal traffic,
both to the facility in question and to other
destinations where the terminating carrier may
nct be in a position of exclusivity.

IZ that is the case, then the
terminating carrier may feel that it is unable to
abuse its market position if it hopes to retain
the interline traffic received from the
criginating carriers. And that constraint
prevents it from exercising its market power at
destination.

And then finally the affiliation in
guestion must substantially change the situation
so that the terminating carrier is no longer
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originator has
capacity, incentive to make vse cf that capacity
diverting traffic from the nonmerging carrier
c its own lines, situation conscraints that were
greviousiy imposed by the terminating carrier’s
pcsition of nonmarket dominance with respect to
e traffic .t receives may be undermined and a
foreclosure situation created.
Now, to be very clear on my position on
ix the Burlington Northern/Santa Fe
preceeding, I felt, one, there was direct
hzad-to-head competition among the origin
carriers, the coal at issue was Powder River coal

oricinating sSu Burlington Northern and on WRPI

3nd the carriers were clearly vigorously engaged

competition for the movements and engaged in

zstitive bidding for the specific traffic at
So there was carrier competition.
Secondly, Santa Fe for the traffic at
issue, as the utility spokesman testified, was
prospective originator of lew Btu coal
is what those facilities were designed to
Santa Fe, high Btu ccal was not considered
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Moreover, ] Jgets

. 2. Sencyx Fe was high cerendent cn
caal trattic racaived Burlington
Northern and from WRPI-UP. Two-thirds cf Santa
Fe's coal traff:c is received coal traffic. Most
of that from Burlington Northern and Union
Yacitie,

So finally would the merger change

anything. I felt that as by far the predominant

originator of coal in the West, either jointly

served or exclusive, even looking purely at the
exclusive origin coal, that Burlington Northern
had the capacity and the incentive to divert
traffic from the nonmerging company, in this case
WREPI-UP, to its own lines. So that all five
conditions that I feel are necessary for
foreclosure to be a concern were fulfilled.

With the present merger, I do not see
tilose same conditions being fulfilled. First of
all, o SP degtinations, thers is litrle axisting
competition for Powder River coal. So the issue
of is there active competition now is in
guesticn. :

Secondly, is the terminating carrier in
a position of market dominance with respect tc
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facilities. Well, in the Santa Fe case. the two
S A ] we wvere talking abour wer

on those rarticular plants, the
lants occupied a very prominent place in their
botl utilities were not affiliated with a
company that had a lot of additionezal
~ies.

And they were very dependent on the
particular traffic at issue. They were committed
to the Powder River. Obviously trucking was not
feasible for the Powder River so there was a rail
dzpendence, a dependence on particular crigins, a
dependence on particular facilities, a
substantial case that their options were pretty
limited.

In the case of utilities served by
Soutne.n rFacific, you have to examine them on a
one-on-one basis, you know, which utilities have
brcader options. But many of the utility systems
thar we 2re talking about that are served Dy SP
are parts of large companies with multiple
facilities and so forth. So the dependence on
the facilities is not as greact.

Southern Pacific is no. a carrier that

is highly dependent on its interline traffic as
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percent of Southern
fincerline receivag from

S, IE'S vary, very emall.
S6 chat conscraint which - think raslly iz th
key element on th2 cne lump theory not holding,
that constraint which I felt was there for <the
ganrta re I con’'t rthink 18 chere, art lsast not
nearly as strongly, for the Seachern Pacific
because it'’'s simply not that dependent on
interline received traffic.

And does the same situation exisc wich
respect to the capacity and desire of the
acquiring company to diver:z the coal to its own
lines? Well, I think not zecause again Union
Pacific cdoes not have that large amount of

xclusive access to ccal resources to wnich it
cculd cevote traffic, it simply does not exist.

For all the Powder River origins, BN
remains an alternative. The Southern Wyoming
czuff coriginated 2y UP has basically failed in

the marketplace. Again you‘'re talking about

 sag g B Rk ok 5

- —
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rueceive Southern

el Gt o dedalag G

one lump theory as not holding in the Burlington
Ncrthern/Santa Fe affiliaticn -- I'm sorry. VYes,
I see the one lvmp theory as not holding in that
situation anc as foreclosure being a real
problem. And I do not see that to be true in
this affiliation. So that’s I think a complete
explanation of my position on the one lump theory
and foreclosure.

Q. Thank you. I heard a thread near the
end of that answer that I think I heard earlier
and I just want to see if I‘'m hearing the thread
ccrrectly, and is that that you believe or
perhaps the applicants believe, and you know
thealr posscapn, that, if chere ik & utility or
other coal consumer who feels that its
competitive options are being reduced as a result
of the merger, that the appreopriate is

that utility to come forward for individual

d
reiief before the board rather than for the

merger to be effected to protect that shipper?
A. I can’t speak for the merging companies
on that. I have no idea what their position
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information.

MR. HUT: So you can‘t say whether the

service is good or not in your judgment, is that

correact.

MR. ONGERTH: Not at this point in

MR. HUT: Has SP provided or does it
currently provide, in your view, highly
competitive prices to chemical shippers in the
Gulf Coast region?

MR. ONGERTH: I don’t unave that
information.

MR. HUT: You‘re not able to say one
way or the other?

MR. ONGERTH: Not able to say.

MR. HUT: Mr. King, let me supply to
you also what I believe to be a copy of your
verified statement and direct you, if I can, to
page 60 where you discuss, among other things,
problems with qualicy of service provided by UP
following the CNW merger. Can you descrik=z the
problems you identified there in more detail?

MR. KING: Talking about the first
paragraph?

MR. HUT: The first and, to the extent
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it bears, the second, yes, sir.

MR. KING: I‘'m sorry, could you repeat
the guestion, please?

MR. HUT: Sure. Could ycu describe the
precblems that you'‘re referring to here in
somewhat greater detail than as set out in the
statement?

MR. KING: When we absorbed the CNW, as
we talked about, that we entered in some service
prcblems and some of them had to do with
th,e - we underestimated the amount of grain as
we opened up new markets for the Iowa grain, the
consumption for resources such as manpower and
locomotives and, as a result, we were short of
both manpower and of locomotives. And that then
spread as we tried to respond to it with
locomotives and caused us service problems.

As stated in here, we went out and
leased large numbers of loccmotives as well as
purchasing locomotives to respond to that. And
as rthis time, the CNW service is much improved.

MR. HUT: Are you still in the process

of raking steps to try to improve it further?

MR. KING: We’re always in those
Any railroad is always in the steps cf
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trying to improve their service, but the servic
is back to levels that are acceptable.

MR. RUT: Did y=2u undertake any
analysis following this CNW merger to determine

whether the cost savings and efficiencies

projected for that acquisition have been realized

in operation?

MR. KING: No, I haven’t.

ME. BUT: Has anybody at the Union
Pacific to date, to your knowledge?

MR. KING: I don’t know.

MR. HUT: Did anybody or has anybody
undertaken any study whether the number of jobs
that the CNW acquisition was thought to eliminate
has in fact been realized in practice?

MR. KING: I don’'t know.

MR. HUT: You have not?

KING: No.

Hu: Let me ask a couple questions
of you, Mr. King, concerning yeour rola in
developing the operating plan. At the time the
operating plan was being developed, did you have
any discussions with any shippers about it, about
the plan as it would reflect postmerger operation?

MR. KING: No.
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MR. HUT: When I say you here, I hope

~s context indicates this, I mean you oOr anybedy
st t~he Union Pacific Railroad about whom you
Xnow.

KING: Not that I‘m aware of.

HUT: How about you, Mr. Ongerth?

ONGERTH: I had a few, personally.

HUT: Tell me what discussions you

MR. ONGERTH: Discussions largely with
shippers in the Pacific Northwest.

MR. HUT: Any other regions?

MR. ONGERTH: Not with shippers.

MR. HUT: Do you to just identify for
rhe record the shippers in the northwest with
whom you had the discussions to which you just
made reference?

MR. ONGERTH: Roseburg Lumber,
Willamette Industries, Port of Coos Bay, which is
not actually a shipper and, on reflection, with
the Port of Oakland. Again, not actually a
shipper.

MR. HUT: Any others?

MR. ONGERTH: Conversations with some

short lines, which again are not shippers.
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MR. MILLS: Let me reintroduce myself.
I'm Chris Mills with Slover & Loftus. And as Yyou
may recall from the introductions at the
beginning of the day, my clients are interested
primarily in coal, the effect of the merger on
coal transportation. I will also txry to follow
the ground rules laid down by Mr. Hut and
Mr. Hemmer. Most of my questions will be
directed to Mr. King but I may ask the wrong
question. Mr. King, again, if you want to defer
it to Mr. Ongerth, that’s fine. I will have some
gestions for Mr. Ongerth as well.

First, I would like to ask Mr. King
some questions about his background. Referring
to pages 5 and 6 of his testimony. I8 it Lalir to
say, Mr. King, that over the past decade, you
have familiarized yourself with the movement of
Powder River Basin coal to various electric
utility power plants?

MR. KING: Yes, except for the period
of July -- middle of July '93 until November 1,
95 when I was on a risk management job.

MR. MILLS: Was that also in the
cperating department?

MR. KING: Yes.
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MR. MILLS: And since you assumed your
current positicn, have you refamiliarizeed
yourselves in general with the movement of coal
via the Union Pacific?

MR. KING: In general, yes.

MR. MILLS: Now, you indicated that you
assumed your current position earlier this month,
which I believe is early November of ‘95, is that
correct?

MR. KING: That's correct.

MR. MILLS: And you indicate that was
as a result of a reorganization in UP’s operating
department. Did that reorganizatien have
anything to do with the service problems that
were being encountered as a result of tt}-
assimilation of the CNW?

MR. KING: It wag ane factor.

MR. MILLS: Referring to page 60 of

your verified statement, in separate testimcny by

Mr. King, the second paragraph, about two-thirds
of the way down that paragraph, there is a
sentence that reads, "We have reorganized our
operating regions, returning experienced CNW
officers who had been rotated to other Parts of
the UP system to CNW territory."
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Can you tell us when the CNW officers
or the so-called experienced CNW officers
initially joined the Union Pacifiec?

MR. KING: You mean as to when the
merger --

MR. MILLS: Yes.

MR. KING: I don’t recall the exact
date of the merger, I'm sorry.

MR. MILLS: Would it have been late
last spring or late last summer?

MR. KING: That sounds about right.

MR. MILLS: And can you tell us, do you

Fave particular individuals in mind in that

sentence, referring to experienced CNW officers?

MR. KING: Well, the primary person
would be Jeff Koch, K-o-c-h.

MR. MILLS: And what was his positicn
with the CNW before the merger was implemented,
do you recall?

MR. KING: I think his title was vice
president transportation.

MILLS: And he was based
Chicago?
MR. KING: Yes.
MR. MILLS: And when he left CNW and
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joined Union Pacific, where wva=s he assigned.

MR. KING: He was assigned as general
manacer of the westeln region.

MR. MILLS: And was he the individual
whe was rotated back -—o CNW tarritory?

MR. KING: Yes.

MR. MILLS: And when did that occur?

MR. KING: It w.s about the middle or
late November.

MR. MILLS: 1 would like to ask
Mr. Ongerth, ar2: you familiar in general with the
movement of coal from origins in Colcrado and
Utah served by the Southevrn Pacific?

MR. ONGERTH: In a general way, yes.

MR. MILLS. Let me ask Mr. King again.
I think Mr. Hut asked you & couple of gquestions
about the section beginning on page 6 of the
verified statement, moving over to page 7,
entitled The UP/SP Merger from an Operating
Jerspective. And the first sentence starts out
in that section, "Historically and physically,
major U? and SP rcutes were created to work
together . " 18 that correaect?

MR. KING: Yes

MR . MLILLS: And tnen, the second
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Colorado and Utah that may occur in the
vears.

MR. HEMMER: Object to the extent
cails for, what I wmight call regulatory
conclusion. But in any event, go ahead.

MR. KING: Well, on the Powder River
Basin, their trains are in the density as fa:

growth and I'm not aware of any growth in ther

On the &SP origins, 1'm not aware of any growth in

there except when we looked at the KP and things
like that, those trains were taken into
consideration but I don‘’t know of any growth
projections.

MR. MILLS: There has been a
significant growth in recent years in the Powder
River Basin coal traffic originated by the Union
Pacific, has there not?

MR. KING: Yes, there has.

MR. MILLS: I'M going to refer to a
highly confidential exhibit.

MR. HEMMER: Which railroad?

MR. MILLS: Union. Pacific.

MR. HEMMER: Mr. Ongerth, do you want
to excuse yourself for a moment?

(Messrs. Ongerth and Carey exit

ALDERSON REPORTING COMPANY, INC.

(202)289-2260 (800) FOR DEPO
1111 14th ST, N.W., 4th FLOOR / WASHINGTON, D.C., 20005

-




deposition room.)

(Discussion off the record.)

MR. HEMMER: I have agreed to make a
statement regarding the nature of the
application, which is identical to applications
filed in all other merger proceedings in the last
1S years OIr SO.

The application is intended to isolate
and identify the effects of a UP/SP combination.
It is intended to identify the effects on
traffic, that is, Dby extended halls, on the
development of new marketing opportunities, which
may result in the creation of new rail traffic,
and the development of intermodal diversions, all
of which generated new traffic for UP/SP system.
In chis case, it has an additional feature, which
is that it looks at the loss of about a hall &
pillion dollars of BN/Santa Fe traffic associated
with the settlement agreement.

All of that, however, focuses on
a -- is intended to look at the effects of the
merger in isolation. No attempt was made, and
understand that commission regqulations did not

contemplate, but no attempt was made to look at

future changes in traffic of any kind, ineluding
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increases in Powder River Basin coal traffic,
Colorado and Utah coal traffic, lumber traffic,
intermodal traffic, steamship traffic or any
other type, nor was any attempt made to look at

the types c¢f capacity improvements, changes in

operations and new operating patterns that would

be expected to be associated with all of those
future changes, which, frankly, we hope will
occur.

All we were trying to dc here, and as
we understand it, all the Commission’s
regulaticns contemplate is looking at the effects
of the UP/SP merger in isolation based on a set
of base year traffic statistics. If my
colleagues from the Southern Pacific have any
other perspectives or supplements, I would Le
delighted to have them add them.

MR. NORTCON: No, I think the point to
make to be clear is that the universe is governed
by the 1994 traffic.

MR. HEMMER: That’s right.

MR. NORTON: And how it would be
redistributed under the changes.

MR. MILLS: So changes in a routing,
fors example, that arise because of the merger
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would be considered, would that be correct?

MR. HEMMER: Because of the merger

MR. MILLS: But not due to extraneous
factors?

MR. HEMMER: Thac’'s right. So,
example, 1f it occurred out in the real
that a vast new coal scene were to be
western Colorado and that required an enti

different way to approach rail operations

transport that coal, that’s not considered

MR. MILLS: That will shorten my
gquesticning to some extent. Thank you.
MR. HEMMER: Thank you.

MR. MILLS: Mr. King, let me ask

MR. NORTON: Would you like them toc
come back in?

MR. MILLS: Yes.

(Messrs. Ongerth and Carey reenter
deposition room.)

MR, MILLS: Mr. King, ig 1t correnct
the year 1995 the Union Pacific originated
approximately 100 million tons of Powder River
Basin coal?

ALDERSON REPORTING COMPANY, INC.

(202)289-2260 900} FOR DEPO
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C., 20005




228

MR. KING: That number sounds about

MR. MILLS: Let me mark -- have marked

as XKing-Ongerth Depocsition Exhibit Number 6 a

one-page news release produced by the Union

FPacific Railroad.
(King-Ongerth Exhibit No. 6 was
marked for identificaticn.)

MR. MILLS: Mr. King, this Exhibit 6
for identification appears to be a news release
issued by the Union Pacific Railroad on December
28¢h, 1995, is that corract?

MR. KING: Yes.

MR. MILLS: And in that news release,
the statement is made that Union Pacific this
year will ship nearly 100 million tons of Powcer
River Basin coal to utilities. Is that correct?

MR. KING: Yes.

MR. MILLS: And there is also an
indication that includes about 23 loaded trains a
day, 185 that coarreacr?

MR. KING: Yes.

MR. MILLS: Notwithstanding the
stipulation that was racently made, Mr. King, let
me ask you this. Would you agree that increases
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in traffic that are not related to the merger TaY
affect the merged system’s ability to implement
the cperating plan in the manner described in t2
verified statement and in the operating plan
itself?

MR. KING: Well, after the merger 1is
approved, business levels may be substantially
different than in 1994 base year. So marketing
conditions could change capacity or situations o=
any one piece of the railroad.

MR. MILLS: So the answer is yes, it

MR. KING: Yes.

MR. MILLS: In developing the operating
plan for the merged entity, did you
consider -- and I'm focusing on coal traffic
moving to the Midwest now -- any changes in plans
by electric utilities or facility changes by
other carriers, for example, in the Chicago area
or Wisconsin that might result in a change in the
routing of coal traffic that would mean
additional movements to Chicago as opposed to
other points?

MR. KING: Could you read that back to

me, please?
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THE REPORTER: "Question: In
developing the cperating plan for the merged

entcity, did you consider ~- ana I'm focusing on

coal traffic moving to the Midwest now -- any

changes in plans by electric utilities or
facility changes by other carriers, for example,
in the Chicago area or Wisconsin that might
result in a change in the routing of coal traffic
that would mean additional movements to Chicago
as opposed to other points?"

MR. KING: Not that I'm aware of.

MR. MILLS: Are you familiar with the
movement of Powder River Basin coal to the power
plants of Wisconsin public service in Wisconsin?

MR. KING: Generally, yes.

MR. MILLS: And are you aware that at
the present time, that coal moves via two routes,
one to Chicago and one to the Twin Cities for
movement beyond by a terminating carrier?

MR. KING: Generally, ves.

MR. MILLS: And would a change in that
routing under which all that tonnage would move
to Chiicago be something that would be relevant to
your development of the operating plan as it
réelates to coal traff.ic?
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MR. KING: Well, it depends on the
volume per day and what it would generate as far
as trains and things -- factors such as that
would have to be known before I could really
answer that.

MR. MILLS: But you didn’t consider any
such changes in the routing of Wisconsin public
service traffic in developing the operating plan,
would that be accurate.

MR. KING: Yes.

MR. MILLS: On pages 36 and 37 of the
verified statement and elsewhere, there is a
discussion of the changes in routing for
intermodal traffic. Ana first, I would ask you,
ig it correct that intermodal tratfic is
considered extremely time sensitive or more time
sensitive than other types of railrcad traffic?

MR. KING: Yes.

MR. MILLS: JaAnd would you also consider
automotive traffic to be time sensitive?

MR. KING: Yes.

MR. MILLS: I'm going to refer to the
map that appears in a pocket attached to volume 1

of the applicaticn entitled lines of applicant

carriers and other western railroads. 1I'm going
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to place this map in front of you, Mr. Xing. To

the extent you need to refer to it, please do
so.

With respect to intermodal and
autcmotive traffic moving between the West Ccast
and the Midwest, let’'s focus on Chicago, for the
Union Pacific, is it correct -- whether it c~mes
from southern California, central California or
the Pacific Northwest, it is basically funneled
through Ogden Utah and Granger, Wyoming and
eastward through North Platte, Nebraska?

MR. KING: When you say UP, you mean
premerger?

MR. MILLS: Yes, premerger.

MR. KING: That's correct,

MR. MILLS: Can you tell us
approximately how many intermodal or automotive
trains presently operate per day over the Union
Pacific between Granger, Wyoming and Gibbon,
Nebraska?

MR. KING: Somewhere between 16 and 22.

MR. MILLS: And given, on eastbound
traffic, some moves from Gibbon to Council
Bluffs, Fremont, Omaha and eastward toward
Chicago and Kansas City, correct?
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MR. KING: That's corxrect.

MR. MILLS: Could you tell me

approximately the number of daily intermodal and

automotives trains operating between Gibbeon and
Council Bluffs and Chicago and, B, between Gibbon
and the Kansas City area?

MR. KING: When you say Council Bluffs,
you mean Fremont or Council Bluffs?

MR. MILLS: Yes, Fremont or Council

MR. KING: This may not be exact
because I would have to look a: the schedules and
count them but I think about six of them go
toward Gibbon to Kansas City and the rema’ der
that I talked about go-between Gibbon and Council
Bluffs/Fremont.

MR. MILLS: As I understand it, under
the merger operating plan, in general, intermodal
traffic from southern California, in particular,
perhaps some from central California, will be
concentrated on the current SP route through E1
Paso and Tucumcari and the route from southern
California, at least, to the Chicago area via
North Platte will handle primarily manifest and
other traffic, the traffic other than intermodal
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and automotive, is that correct?

I'R. KING: Yes, except during -- we
stated in there, we talked about as capacity came
on, that we would probably go westbound on the S
and eastboind on the UP.

MR. MILLS: Would I be correct that
despite that general statement, there will be
some manifest traffic on the Tucumcari route and
similarly some intermodal traffic over the
central corridor route via North Platte and
Ogden.

MR. KING: Still referring to southern
California?

MR. MILLS: Yes.

MR. KING: That's correct.

MR. MILLS: After the wmerger, if it's
consummated, under the operating plan, can you
tell us how many daily intermcdal and automotive

trains, approximately, you expect will operating

over the Union Pacific between Granger, Wyoming

and Gibbon, Nebraska?

MR. KING: It would be a real guess
but, as I recall, it'’'s probably about the same
number.

MR. MILLS: So there will be
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significant decrease in the number of intermodal

trains operating cver taat route.

MR. KING: That’'s to my best
recollection. I would have to go through all the
schedules to give you an exact count.

MR. MILLS: Let me ask Mr. Ongerxrth --

MR. HEMMER: Chris, the data showing
that are in the depository and we could show you
what that effect is.

MR. MILLS: Mr. Ongerth, with respect
to the current premerger of Southern Pacific
operations for intermocdal traffic between the
West Coast and Kansas City, there are presently
two theoretical routes that could be used, is
that correct?

MR. ONGERTH: This is from southern
Calitornia?

MR. MILLS: Yes. Let’'s say central
California.

MR. ONGERTH: There are two theoretical
routes that can be used, yes.

MR. MILLS: And one is the central
corridor route via Cgden and Grand Junction and
Pueblo and thence eastward, is that correct?

MR. ONGERTH: Grand Junction in either
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Pueblo or Denver and ~hen eastward.

MR. MILLS: And the other right is via
El Paso and the Tucumcari line?

MR. ONGERTH: That's correct.

MR. MILLS: Can you tell us

approximately how many daily intermodal trains

presently operate over the SP between 0Ogd:n and

Kansas City via either Denver or Pueblo?

MR. ONGEPTH: My recollection is we
ha-re thre. schedules in the:'e but 1 believe that
most days, we’re only operac ¥ two of those
three.

MILLS: Is that in each direction?
ONGERTH: Yes

MR. MILLS: How about betweern central
and southern California and Kansas City via
Tucumcari?

MR. ONGERTH: Both central and southern
California trains?

MR. MILLS.: Yes.

MR. ONGERTH: That'’s a bunch. Let
see if T car find something in here tou help
ChaE . On pages 348 and 349, you'’ve got
intermodal Golden State eastbound and intermcda’
Golden State westbound. I- shows five schedul- s
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questions ab-ut changes in routing £for Powder
River Basin ceoal trains destined to the Midwe €
and Texas as a result of the proposed merger.
First of all, coual trains operating from the
Powder River Basin to the Chicago and Wisconsin
area presently operate thrnugh Council Bluffs and
Missouri valley rather than through Fremont and
California jupction, is that correct?

MR. KING: Yes.

MR. MILLS: Are there any p.ans to
change -he routing of those trains to operate
them via Frewmont and California junction after
the merger?

MR. XING: Nct shown in here. As just
a UP, anothing merger-related. We are starting tc
study that possibility but it’s vary early.

MR. MILLS: IR Lt .cOprect that if the
merger is implemented, at least some trains tron
Colonrado and Utah origins would also move into
ttre -- moving to the Midwest would al®o use that
same route?

MR. KING: Yes.

MR. MILLS: Has the additional coal

traffic that may wove from those origins over

this route had any impact on the physical -- on
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your restoration of improvements to the physical

plant in that area or the routing of trains in
that area, the Omaha-Council Bluffs-Fremont
area?

MR. KING: Those trains are taken
consideration as far as what'’s shown on the
densities but the capital improvements and
capacity improvements that North Platte, Council
Bluffs, Gibbon area you referred to, were not
impacted by the merger, there is a very slight
increase in the number of trains and the Union
Pacific, as an independent company, has capacity
plans for all that area that are already in the
works.

MR. MILLS: I would like now to refer
you to Powder River Basin originated trains
moving to Texas. And I'm going to focus in
particular on movement to the Lower Colorado
F.iver Authority, City of "ustin’s Fayette power
aroduct and to the City Public Service of San
Antoniao’s Dealy plant. Are you familiar with
those movements in general?

MR. KING: Yes.

MR MILLS: At present, those trains
moving to those plants move via Gibbon and .ansas
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Dotseroc and over the Tennessee Pass line tc
Pueblo, is that corxrect?

MR. ONGERTH: That’s the normal
routing, yes.

MR. MILLS: With respect to -- let me
refer you to the map. Do you happen to have a
copy of it?

MR. ONGERTH: Itevs got 1t z'm
following you. With respect to -- coal does
originate ir the Craig, Colorado area on that
line, corract?

MR. ONGERTH: It sure does.

MR. MILLS: And that line connects with
the Dotsero to Denver line at a point on the map
that is referenced as Orestod, Q0-r-e-s-t-o-d,
which is Dotsero spelled backwards, I believe, is
that correct?

MR. ONGERTH: Yes.

MR. MILLS: Where is Bond in relation
to Orestod?

MR. ONGERTH: it's in the vibinity.
have to look at another map to tell you
specifically.

MR. MILLS: From an operating
standpoint, are Orestod and Bond considered
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basically the same point?
MR. ONGERTH: Probably., ves.

ME. MILLSB: With respect to coal

originating on the line to Craig and moving to

the Midwest, can you describe the route that that
coal woula normally take?

MR. ONGERTH: We use two routes. Some
coal goes back tec Dotsero and over Tennessee
Pass, some -- some coal comes off the Craig
Branch, goes west to Dotsero and then over
Tennessee Pass to Pueblo, thence east through
Herington. Some coal goes west frcm Dotsero
through Denver down to Pueblo and then east tO
Herington.

MR. MILLS: Can you give us the
approximate portions that move --

MR. ONGERTH: It changes.

MR. MILLS: What’'s the reason for
moving over two routes?

MR. ONGERTH: Occasionally there is
gquite a bit of line congestion between Denver ard
Pueblo. It’s shorter co go via Denver but, given
line congestion problems right now on the front
range, we will sometimes relieve that congestion
by taking some back and going via Tennessee
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Pass. The shorter route is to go via Denver.

MR. MILLS: What about coal coming from
mines in Utah or mines on the line down toward
Mcntrose south of Grand Junction? Does any of
that coal move via Bond and Denver?

MR. ONGERTH: The normal route is via
Tennessee Pass.

MR. MILLS: In fact, that routs. as I
recall, is about 60 miles shorter than the route
through Denver to Pueblo, is that right?

MR. ONGERTH: That sounds about right.

MR. MILLS: The line from Dotsero to
Denver, is that basically a single-track line
with passing tracks and CTC?

MR. ONGERTH: Yes.

MR. MILLS: Is that also true of the
line from Dotsero to Pueblo via Tennessee Pass?

MR. ONGERTH: Yes.

MR. MILLS: With respect to the track

Sstructure and signaling, et cetera, are those two

lines in comparable condition in terms of weight

of rail and so fcrth?

MR. CNGERTH: No.

MR. MILLS: Can you describe the
differences in general.

ALDERSON REPORTING COMPANY, INC.

(202)259-2260 (800) FOR DEPO
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, [.C., 20005




252

MR. CNGERTH: There is a lot mec~a joint
rail on the Tennessee Pass route. The grade 1is
significantly diffarent on the Tennessee Pass
route.

MR. MILLS: In the eastbound direction
for loaded coal trains, what is the ruling grade
on the Tennessee Pass line?

MR. ONGERTH: Three percent.

MR. MILLS: And did those trains
require helper locomotives?

MR. CNGERTH: They not only reguire

helper locomotives, they s} it the trains.

MR. MILLS: Are helpers normally added
at Minturn, Coloradae?

MR. ONGERTH: Yes.

MR. MILLS: By the way, I think you
indicated in response to a question from Mr. Hut
that you had some responsibility in connection
with the line abandonments and, as part of the
merger plan, it is proposed to abandon the line
from, I believe it’s Malta, which is near Gibson,
Colorado, over Tennessee Pascs to Canyon City,
including the branch to Leadville, is that
correct?

MR. ONGERTH: There are two
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sncw -- the numbers show an increase
scc4 base of 4 trains per day to &
pezween Bond and Dotsero, correct?
at freight only.

MR. ONGERTH: I didn‘’t follow what you
stceted.

MR. MILLS: Well, I'm asking you to
crnfirm that between Bond and Dotsero the number
0f -~-ains would - as a result of merger would
increase from 4 in the ‘94 base to 6 per day,
freight trains.

MR. ONGERTH: Yes.

MR. MILLS: And on the same page

petween Dotsero and Grand SJuncticn and Granad

Junction to Helper it looks like the result of

the impact of the merger will be an approximate
nalving cf the rnumber of freight trains per cay
on those segments; is that correct? Only ¢n
freight trains, now.

MP.. ONGERTi: Grand Junct..
Helper?

MR. MILLS: Well, Dotsero to Grand
Junction and Grand Junction to Helper.

MR. ONGERTH: All right. Dotsero to

Tunction we go from 18 to 9 for freights,
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and Grand Junction t o from 18 to §.
MR. MILLS: Now, the numbers shown £foOr
he line segmencs between Denver, Bond, Dotsero,
rand Junctior, Helper et cetera, do not
include, as I understand it, any Burlington
Nor-hern/Santa Fe train movements Ctaac may occur
as a result cf the BN-UP settlcement agreement; is
rhat correct?

MR. ONGERTH: That'’s correcet.

MR. MILLS: Do you have any knowledge
as -o how many trains per day the Burlington
Nor-hern/Santa Fe plans to operate i that
carridor?

MR. ONGERTH: It’'s in the Santa Fe
statement in --

MR. MILLS: Let me show you - -

M2 . ONGIRTH: But I can’t recall.

MR. MILLS: Let me show you “he

3urlington Northern/Santa Fe's ~cmments on the

primary applicacion, specifically the verified
stacement of Neal Owen, the bocttom of page 7.
Mr. Ower indicates there that BN/Santa Fe plans
to ocperate 6 trains a day in each direction in
that corridor, 3 .n each directicn; is that
corzecgt?
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MR. ONGERTH: Says 6 regular tr
train pairs between Denver and Richmond/c<

MR. MILLS: And referring you
bottom of page 8 cf Mr. Owen's statement,
indicate there that in addition there may
additional traffic such as coal tratff:ic
SX/Santa Fe is able to criginate coal
a result of those trackage rights?

MR. ONGERTH: He says that
they might handle unit trains to carry bulk
traffic, such as grain and coal, and that =tr
would be both overhead traffic and
locally-generated traffic.

MR. MILLS: I have one more hignly
confidential SP document. I'd like to ask

Oongerth to move out and I’'ll be done with

I'd like to have marked as King-Cngerct:

Deposition Exhibit 8 a two-page exhibit

entitleéd -- first page of which is entitled
5-Year Coal Plan 1996 to 2003, the second page <&
which is entitled SP Coal Tonnage 1995-2000,
bears Bates numbers HC65-000001 and HCé65-00001C.
MR. NORTON: For the record, are you
do you know whether these two pages were stapled
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Nertch
angd chac is
the most coal trains
operating from the Powder River Basin toward
either Kansas City or Council Bluffs; is that
chzrect?

MRX. EIKG: '] o sSrYyY. Repeat the

or read it baeck.

MR. MILLS: Is the line between North

latte and South Morrill, Nebraska, the line at
:g used to move most coal traffic between Powder
River Basin and either Kansas City or Council
B fs?

MR. KING: Yes.

MR. MILLS: Now, that shows a decrease
in the number trains per day from 40 in 1994 to

n 1290 -- postmerger, correct?

MR. KING: Thac's righe.

MR. MILLS: Anéd I believe you indicated
yssterday that the -- we looked at a document
that showed that the 1995 Powder River Basin coal
B ] nted to about 23 trains a day; is
Ehat correct?

MR. KING: That's corzect.

MR. MILLS: And that’'s 23 loaded
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Basin, each one of those loaded train
an empty movement associated with Iit,
MR, KIRG: SHEL'S Cclhrrect.
Som2 of the cmpties
iine rather than between
pETXIii: 18
KING: That's correc
MR. MILLS: in 1995 I helieve you
indicated yesterday -- you confi.med that cthe
Union Pacific originated approximately 100
million tons ir che gPowaer River Basin; 13 thac
correct?
MR. KING: That's correcet.

MR. MILLS: Ana cas vou confi

total Powder River Basin origina

n Pacific were approximately 86

NG: That sounds approximately
MILLS: Dec you know whether further
increases are projected fcr 1996 and 19977

MR. KING: Yes, they are.
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anything conti
teen published.
ME. MILLS: yizk 42 has bee
MR. g -he guestion
MR. ' : \ nfierm
1666 the increase over
million tons?
MR. KING: Yes.

MR. MILLS: Is expected to exceed ten

Can you tell us why the
£rem 1924 to 1990 --
Platte to South Morri
ia light of the traff:
about?
HEMMEK: I'm going to cbject to
question because of the tag "light of the cratfic

increases you just talked about."” As I

stipulated for you yasterday, this is a snapshot

:n time; doesn’'t look at those tratfic
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andling
as you know, is being implement
Now, with that objecticn, Rne
MR. MILLS: Let me repnrase
R g
aumber
the North Platte South M
from 40 to 39 from 1994 toO
MR. NORTON: I chaipk the

~2 same p. “blem implicit. Saying

is suggesting the time point --

MR. MILLS: As a resulc of
tmen, that's the -- whatever the postme=IJ
means, I believe.

MR. KING: Tke caly posgibility the)

that the number of empties would »oe

up the Yocer side with a charge in ¢

MR. MILLS: Would you agree with m
actuality, the number of train movement:
segment is likely to increase from °
let's say?

MR. KING: Well, depends on how

ALDERSON REPORTING COMPANY, INC.
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MILL
rease, would
MR. KING:
MR. MILLS: Now, you indicated earl:er
nat -- or you confirmed that in 1854
srigizated sbcu:t “million
River 3Basin. In 1995 1t was about
which represent a l4&
that correct?
KING: That's correct.

MILLS: Would a fair average

cowder River Basin crains be

KING: Approximately, Yyes.
MR. MILLS: Du me a favor and
raw many zrains. loaced craing, 14 million
would represent based oa an average arf. 12.9
tcas per tra:in.
YR. XING: Approximately 1,166.

MR. MILLS: Each of those loaded trains

weuld have an associated empty movement,

correct?
KING: Yes.
MR. MILLS: So you have to double

ALDERSON REPORTING COMPANY, INC.
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Thank you. About 6.4.
Lighs .
In your verified
address this to Mr. Kin
effect of the merger opa2ratctions
Topeka and Kansas City. And with respect

of coal traj from the Powder

Texas, I believe you indicated

yesterday and in the verified statement that once

the merger plan is fully operated, those trains

ALDERSON REPORTING COMPANY, INC.
(2021289-2260 1800) FOR DEPO
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XKansas

JAL's COorrsct.

MR. MILLS: Are you familiar with the

moving to Arkansas Power & Light's power

at Newark and Rediieid, ArkKansast

NR. RaXG: Yes.

MR. MILLS: And those
ccatinue o operate via Kansas
merger; is that correct?

MR. KING: That's corrsct.

MR. MILLS: Similarly, trains operating
to or via St. Louis from the Powder River Basin
would also continue to cperate between Topeka and
Kansas City, correct?

MR. KING: That's carrect.

Le: me zefer ycu cne final
to the traffic densicty exhibits,
I want to make sure I
About five lines down
the line segment Kansas City to Topeka
UP which shows a change or increase £from the
base of S0 trains to postmerger traj per
64, CcOrrecey
MR. KING: Thnat's correcet.
ALDERSON REPORTING COMPANY, INC.
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SR page 2, which
density exhibits,
here's again a
reference a i ] 1ri to Topeka
Kansas via
That’'s cozrect.
That b the 5P
the UP between those points?
That's correct.
And that shows a change

azain to 64 trains a day,

MR. KING: Yes, but you’'ll also notice

there’'s a line that shows UP.
MR. MILLS: That was my next guestion.
ou add the SO0 trains a day for the UP and the

davy for the SP, you get 73 trains

That's caorrect.

MR. MILLS: So the result of the merger
is that -- and you have to look at them both
together -- the reduction will be a net reduction
for both companies to 64 trains a day or 9 trains
& Gay., correct?

MR. KING: That's correct.

ALDERSON REPORTING COMPANY, INC.
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quote, cemplications

ine ] ; close guote. Let me ask

you, would you agree rhat interline service can
be very effective for unic train coal traffic?

MR. KING: It can be, yes.

he

nerger of ] i£i¢ in Chicago Northwestern,

he movements of Powder River Basin coal via the
nion Pacific involved -- necessarily involved a
int line mnvement, did they not, between CNW
ALDERSON REPORTING COMPANY, INC.
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And CNW and UP
ne movemencs,

interli

= ftacve, 34 ol
ine service was able to
] EN serv.ces

-

. nstances?
to

MR. Well,

K1iNG:
It would vary according

about cdes

<
Let me give you an

destin
MILLS:
the Powder River
plants in the

2owder

MR.
On movements from
power

Commonwealth Edison
€rom the

29
prior to the CNW merger,

> D
in to Chicago
three-railroad haul on

involved actually a

Well, three railroads as far
staffed by CNW pecple.

Pe NN B
MR.
entities was
MR. MILLS: By WRPI you’'re referring to
subsidiary and the Powder River Basin
Incorporated?

the CNW
Railroad Properties,

Western
ALDERSON REPORTING COMPANY, INC.
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MR . ‘ : i

- - o - >~
Lis3 W the -

3 3 ton Northern had gh
single-line route from the same Powder
Basin mines to the Chicago area?
MR. KING: I don’t know whnac
&e single-line
ingle track or double
MR. MILLS: I'm talking about one
In other words, 3N can operate f{rom
the Powder River Basin straight to Chicago
nanding the trains off to another
until they get to Chicago.
MR. KING: That's correct.
MILLS: Are you aware that CNW aad

hrandles substantia’ volume of

asiv caal traffic for Commonwealth

MR. MILLE: Are yocu familiar in general

with the movement from the Powder River Basin to
ia Power'’'s plant sharer south of Atlanta,
LAY
MR. KING: Yes.
MR. MILLS: And that involves a
ALDERSON REPORTING COMPANY, INC.
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~avement, does it not -- let's take pricr
CNW merger. involved a movement via
Memphis, Tennessee, CHrENCL ?

MR. KING: That's right.

MR. MILLS: And at Memphis the traffic
wis interchanged to Norfolk Southern?

MR, XIXG: EREtS CcQYTREC.

MR. MILLS: Are vou aware CNW-U?

£ rhat movement with a single-line BN

m the Powder River basin to Memphis?

MR. KING: I don't recall who they were
competing with for the contracet.

MR. MILLS: Do you know whether the

Burlington Northern prior to the CNW merger or

today has a direct route oOr single-line haul, I

should siy, from the Powder River Basin to
Marmphis?
KING: Yes, they do.

MILLS: CNW-UP won that contracet,

KING: Yes, they did.

MILLS: 1’4 like to ask you to turn
to page 60 of your verified statement. Let me
say in your separate testimony I commend yo2u for
your candor in acknowledging the service problems

ALDERSON REPORTING COMPANY, INC.
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statement that you've been perhaps too
in the way we absorb CNW. And you
the end of that same paragraph in
which that’‘s discussed that, Quote, Qur custcmers
have been ccomplaining, comma, as they should,
clcse gquote. Do those customers include any coal
customers, to2 your knowledge?
MR. KING: I'm sorry, where are you
reading?
MR. MILLS: Last sentence of the first
paragraph under separate testimony by Mr. King.
MR. KING: Aand the guestion again was?
MR. MILLS: To your knowledge, do any
0f the customers who ha ~ bazen complaining
include coal customers?
MR. KING: Yes, they do.
MR. MILLS: Can you tell me which cnes
or give me some examples? Let's put it that way.

MR. KING: There was various plants,

Powerton, Sheboygan, Waukesgan, for exampie.

MR. MILLS: That would be Commonwealth
Edison and Wisconsin Power & Light?
MR. KING: Yes.
MR. MILLS: Is 1t faiyr to6 say thac
the entire period, two-year period 1994

ALDERSON REPORTING COMPANY, INC.
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various reasons the Union Facif

ic and
ro the merger, experiencea service
hauling Powder River Basia coal to
the Midwest?
MR. KING: Well, it would vary by
custo:ner.
MR. MILLS:

precklems ir the Powder River ] were there

not, among other things?
MR. KING: There was some capacity

issues, yes.

MR. MILLS: Yesterday ia response to a

question from Mr. Hut as to whether the Southern

Pacific is providing quality service to its
snippers, Mr. Ongerth stated, as I recall -- this
is not a direct quote, rnt I think it’'s close --
T is not mesasuring up to the standards chact it
get Toxr iteelf.

Could the same be said fcr the Union
Pacific with respect to its PRB coal service
during 199¢ ana 13957

MR. KING: It would vary according
customer. There were some customers we were
doing as well as we would have liked. There
some we were do very well with.

ALDERSON REPORTING COMPANY, INC.
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KING: In some instances?
MILLS: I'd now like to turn to one
confidentiali document. It invoives
Mx. King, so mayke we reed cO have
nd . Carey leave the room.
d like to have marked -- I'd like to
have marked for identification as King-Ongerth

Exhibit 9 a two-page exhibit bearing Bates

numbers HC37 - 000005 and HC37 - 00000s, and

they‘'re a highly confidencial designation. And

the first line on the first page reads, gquote, An
Analysis of the 1995 Original Budget, paren,

12-1-94, close paren, on Energy Traffic. And

n for =he racord that this document
to the Western Coal Traffic League

acific during aiscovery.
(King-Ongerth Exhibit No. 8

\

marked for identificaction.)

MR. MILLS: I'll also represent for the

record that additional pages over and above these
were also produced for different years, but this

-

document related to ‘95 is the only one that I

ALDERSON REPORTING COMPANY. INC.
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MR. McGEORGE: That should be $1.3
billion.

MR. HEMMER: Back on the record.

BY MR. McGEORGE:

Have you made any other guarantees that

proceed with these specific projects?

A. (Mzx. King) Not that I am aware of.

9 s In your operating plan you project
certain efficiencies in terms of reduced mileages
or reduced transit times, is that correct?

A. (Mr. King) Yes.

Q. And are many of those efficiencies
dependent upon actually making the upgrades that
you have described, upgrades including, you know,
tunnel enlargements, building specs, building
sidings, making improvements in rail yards?

R (Mr. King) Many of them are.

Q. Does that mean that if for some reason
the construction projects were not to proceed,

rhat we wsulid have to revise the transit times and

mileages that are indicated ‘n the operating

plans?
A. Of course, this is based on '94 traffic
levels.
Q. Yes.
ALDERSON REPORTING COMPANY, INC.
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A. (Mr. King) So when this merger is
approved, then you look at the volumes out there
now. Some of them may adjust because tratffic
flows may Y1ave changed or customers may have
changea and things like that. So some of them may
have to b~ adapted.

And we also haven't worked through the
implementation of the schedule cf when they will
be done. So there, because once it is approved,
then we go through the implemerrtation of which,
the prioritization of which ociuies w:.ll be done.

Q. fes.

(Mr. King) So that may shift in there,

Q. Okay. I am going to focus just on one of
those projects for a second. The track
construction on the Sunset route. That is about a
hundred miles, is that right?

A. (Mr. Smith) Are you talking about
beL+seen E1 Paso and West Colton?

Q. Yes. I am going to your tible on page 23
for my reference.

A. Mr. King) Okay.

Q- Okay. It says over a hundred. I mean,

do you mean if it’s about a hundred, or

ALDERSON REPORTING COMPANY, INC.
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224
Colorado and Utah that may occur in the next five
vears.

MR. HEMMER: Object to the extent that
calls for, what I might call regulatory
conclusion. But in any event, go ahead.

MR. KING: Well, on the Powder River
Basin, their trains are in the density as far as
growth and I'm not aware of any growth in there.
On the SP origins, I'm not aware of any growth in
there except when we looked at the KP and things
like that, those trains were taken into
ccnsideration but I don’t kncw of any growth
projections.

MR. MILLS: There has been a
significant growth in recent years in the Powder
River Basin coal traffic originated by the Union
Pacific, has tchere not?

MR. KING: Yes, there has.

MR. MILLS: I'm going to refer tc a
highly confidential exhibit.

MR. HEMMER: Which railroad?

MR. MILLS: Union Pacific.

MR. HEMMER: Mr. Ongerth, do you want
Lo exXcuse yourself for a moment?

(Messrs. Ongerth and Carey exit
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depcsition room.)

(Discussion off the reacora.)

MR. HEMMER: I have agreed to make a
statement regarding the nature of the
application, which is identical to applications
filed in all other merger proceedings in the last
15 years oOr so.

The application is intended to isolate
and identify the effects of a UP/SP combination.
It is intended to identify the effects on
traffic, that is, by extended halls, on the
development of new marketing opportunities, which
miy result in the creation of new rail traffic,
and the development of intermodal diversions, all
of which generated new traffic for UP/SP system.
In this case, it has an additional feature, which
is that it looks at the loss of about a half a
billion dollars of BN/Santa Fe traffic associated
with the settlement agreement.

All of that, however, focuses on
a -- is intended to loock at the effects of the
merzer in isolation. No attempt was m~de, and we
understand that commission regulations did not
contemplate, but no attempt was made to look at

future changes in traffic of any kind, includiag
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increases in Powder River Basin ccal traffic,
Colorado and Utah coal traffic, lumber traffic,
intermodal traffic, stzamship traffic or any
other type, nor was any attempt made to look at
the types of capacity improvements, changes in
cperations and new operating patterns that would
be expected to be associated with all of those
future changes, which, frankly, we hope will
goeur.

All we were trying to do here, and as
we understand it, all the Commission’s
regulations contemplate 1is looking at the effects
of the UP/SP merger in isolation based on a set
ot base year traffic statistics. If my
colleagues from the Southern Pacific have any
other perspectives or supplements, I would be
delighted to have them add them.

MR. NORTON: No. I think the point to
make to be clear is that the universe is governed
by the 1994 traffic.

MR. HEMMER: That'’'s right.

MR. NORTON: And how it would be

redistributed under the changes.

MR. MILLS: So changes in a routing,

for example, that arise because of the merger
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would be considered, would that be correct?

MR. HEMMER: Because of the merger,

MR. MILLS: But not d'le to extraneous
factors?

MR. HEMMER: That’'s zight. S0, for
example, if it occurred out in the real world
that a vast new coal scene were to be found in
western Colorado and that required an entirely
different way to approach rail operations to
transport that coal, that’s not considered here.

MR. MILLS: That will shorten my
guestioning tc some extent. Thank you.

MR. HEMMER: Thank you.

MR. MILLS: Mr. King, let me ask you

MR. NORTON: Would you like them to
come back in?

MR. MILLS: Yes.

(Messrs. Ongerth and Carey reenter
deposition room.)

MR. MILLS: NMr. king, is it corrsct in
the year 1995 the Union Pacific originated
approximately 100 million tons of Powder River

Basin coali?
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SETTLEMENT AGREEMENT

This Settlement Agreement is entered into this 18th day of
Ap-ril 1996 among

Union Pacific Corporation, Union Pacific Railroad Company
and Missouri Pacific Railroad Company, Southern Pacific Rail
Corporation, Southern Pacific Transportation Company, St.
Louis Southwestern Railroad Company, SPCSL Corp. and The
Denver & Rio Grande Western Railroad Company (collectively,
"Applicants," with Union Pacific Railroad Company and
Missouri Pacific Railroad Company referred to collectively
as "UP," Southern Pacific Transportation Company, The Denver
& Rio Grande Western Railroad Company, St. Louis
Southwestern Railroad Company and SPCSL Corp. referred to
collectively as "SP," and UP and SP referred to collectively
as "UP/SP");

Burlington Northern Railroad Company and The Atchison,
Topeka and Santa Fe Railway Company (collectively, "BN/Santa
Fe"); and

the Chemical Manufacturers Association ("CMA"),

concerning the proposed acquisition of Southern Pacific Rail
Corporation by UP Acquisition Curporation, and the resulting
common control of UP and SP pursuant to the application pending
before the Surface Transportation Board ("STB") in Finance Docket
No. 22760, Union Pacific Corp., Union Pacific R.R. & Missouri
Pacific R.R. uthern Pacific Rail Corp.

: uis hw ern Ry.

Southern Cacifi ion
SPCSL _Corp. & Denver & Rio Grande Western R.R. ("the Control

Case") .

WHEREAS, Applicants entered into a Settlement Agreement in
the Control Case with BN/Santa Fe dated September 25, 1995, as
later amended ("the BN/Santa Fe Settlement Agreement"); and

WHEREAS, CMA had certain concerns about the BN/Santa Fe
Settlement Agreement and raised those concerns with Applicants;
and

WHSREAS, Applicants * sh to address those concerns and to
convince CMA to withdraw its opposition to the proposed UP/SP
merger,

NOW THEREFORE, in consideration of their mutual promises,
Applicants, BN/Santa Fe and CMA agree as follows:

2 {8 The BN/Santa Fe Settlement Agreement shall be amended
to grant BN/Santa Fe overhead trackage rights (a) over UP’e line
between Houston, Texas, and Valley Junction, Illinois, via
Pales-ine, Texas, (b) over SP’'s line between Fair Oaks, Arkansas,
and Valley Junction, Illinois, and (c) over UP’s line between




Fair Oaks and Bald Knob, Arkansas. These rights shall be for
traffic moving to or from points south of Bald Knob and Brinkley,
Arkansas. Local access shall be limited to that provided for in
Section 6c of the BN/Santa Fe Settlement Agreement.

2. The BN/Santa Fe Settlement Agreemen: shall be amended
to grant BN/Santa Fe the right to serve any new shipper facility
located subsequent to the consummation of the UP/SP merger on any
SP-owned line over which BN/Santa Fe receives trackage rights in
the BN/Santa Fe Settlement Agreement. New facilities do not
include expansions of or additions to existing facilities or
load-outs or transload facilities. Each railroad electing to
serve such a new facility shall share equally in any capital
investment necessary to provide rail service to the facility.

3. Effective vpon consummation of the UP/SP merger, UP/SP
shall modify any contracts with shippers at "2-to-1" points in
Texas and Louisiana so that at least 50% of the volume is open to
BN/Santa Fe.

4. (a) The BN/Santa Fe Settlement Agreement shall be
amended to provide for a reciprocal switch charge at "2-to-1"
points of no more than $130 per car. This charge shall be

adjusted upward or downward each year on the basis of 50% of
RCAF (U) .

(b) In addition, effective upon consummation of the UP/SP
merger, all SP reciprocal switch charges with other railroads
(other than those at "2-to-1" points) that are higher than $150
per car shall be reduced to no more than $150 per car. This
charge shall be adjusted upward or downward each year on the
basis of 50% of RCAF (U).

S The BN/Santa Fe Settlement Agreement shall be amended
to specify that BN/Santa Fe shall have equal access to Dayton
Yard, on economic terms no less favorable than the terms of
UP/SP's access, for storage-in-transit of traffic handled by
BN/Santa Fe pursuant to the Agreement, and that UP/SP shall work
with BN/Santa Fe to locate additional storage-in-transit
facilities on the trackage rights lines as necessary.

6. (a) UP/SP shall place 100% of the total trackage
rights fees received from BN/Santa Fe with respect to the lines
in Texas, Louisiana, Arkansas, Missouri and Illinois over which
BN/Santa Fe will receive trackage rights in a segregated fund to
be spent on (a) maintenance on those lines, (b) offsetting
depreciation of those lines, and (¢) capital improvements on
those lines. 1If UP/SP’'s expenditures for maintenance,
depreciation and capital improvements on the trackage rights
lines in those states exceed the amount in the segregated fund,




UP/SP shall first ce reimbursed for the excess out of future
trackage rights fces before making further payments into the
fund. The costs for accounting necessary to administer this
provision may also be charged to the segregated fund.
Maintenance, depreciation and capital improvements expenditures
shall include standard additives. CMA or its designee shall have
the right to audit these calculations.

(b) UP/SP shall place 100% of the total trackage rights
fees received from BN/Santa Fe with respect to the lines in
states other than Texas, Louisiala, Arkansas, Missouri and
Illinois over which BN/Santa Fe will receive trackage rights in a
segregated fund to be spent on (a) maintenance on those lines,

(b) offsetting depreciation of those lines, and (c) capital
improvements on those lines. If UP/SP’'s expenditures for
maintenance, depreciation and capital improvements on the
trackage rights lines in states other than Texas, Louisiana,
Arkansas, Missouri and Illinois exceed the amount in the
segregated fund, UP/SP shall first be reimbursed for the excess
out of future trackage rights fees before making further payments
into the fund. The costs for accounting necessary to administer
this provision may also be paid out of the segregated fund.
Maintenance, depreciation and capital improvements expenditures
shall include standard additives CMA or its designee shall have
the right to audit these calculations.

7 g Section 12 of the BN/Santa Fe Settlement Agreement
shall be amended to provide that BN/Santa Fe’s trackage rights
fees shall be adjusted upward or downward each year by the
difference between the year in question and the preceding year in
UP/SP’s system average URCS costs for tue categories of
maintenance and operating costs covered by the fee. CMA or its
desianee shall have the right to audit the escalation
calculations.

8. The BN/Santa Fe Settlement Agreement shall be amended
to give BN/Santa Fe the right to handle traffic of shippers open
to all of UP, SP and KCS at Lake Charles and West Lake,
Lcuisiana, (a) to, from and via New Orleans, and (b) to and from
points in Mexico, with routings via Eagle Pass, Laredo (through
interchange with Tex Mex at Corpus Christi or Robstown), or
Brownsville, T xas. BN/Santa Fe access to the covered shippers
at Lake Charles and West Lake shall be on the same basis as is
provided for in the BN/Santa Fe Settlement Agreement for "2-to-1"
points, except that at West Lake BN/Santa Fe shall be required to
pay a fee to UP/SP equal to the haulage fee that UP must now pay
to KCS to access the traffic, adjusted per Section 12 of the
BN/Santa Fe Settlement Ag:eement. The BN/Santa Fe Settlement
Agreement shall also be amended to give BN/Santa Fe the right to
handle traffic of shippers open to all of UP, SP and KCS at




Texarkana, Texas/Arkensas, and Shreveport, Louisiana, to and from
the Memphis BEA (BEA £%), but not including proportional,
combination or Rule 11 rates via Memphis or other points in the
Memrphis BEA.

9. Applicants shall agree with BN/Santa Fe on a
dispatching protocol for the trackage rights under the BN/Santa
re Settlement Agreement along substantially the lines of
Attachment A heretc

10. The BN/Santa Fe Settlement Agreement shall be amended
to specify that, in the Houston-Memphis-St. Louis corridor,
BN/Santa Fe has the right to move some or all of its traffic via
its trackage rights over either the UP line or the SP ! ne, at
its discreticn, for operating convenience.

11. Section 4b of the BN/Sanca Fe Settlement Agreement
shall be amended by adding at the end thereof: "BN/Santa Fe’'s
access and interchange rights at Corpus Christi and Brownsville
must be at least as favorable as SP has currently. BN/Santa Fe
shall have direct access to the Port of Brownsville, the
Brownsville and Rio Grande International Railroad, and
Ferrocariles Nacionales de Mexico. BN/Santa Fe shall have the
right to purchase for fair market value a yard at Brownsville to
support trackage rights operations."

12. The BN/Santa Fe Settlement Agreement shall be amended
to specify that (a) BN/Santa Fe has the right to serve all
shippers that were open to woth UP and SP, whether via direct
service or via reciprocal switching, joint facility or other
arrangements, and no other railroad when the BN/Santa Fe
Settlement Agreement was signed, regardless of how long ago a
shipper may have shipped, or whether a shipper ever shipped, any
traffic via either UP or SP; and (b) BN/Santa Fe has the right to
serve new facilities located within the geographic boundaries of
the "2-to-1" points, as defined in the BN/Santa Fe Settlement
Agreement, including but not limited to situations where, when
the BN/Santa Fe Settlement Agreement was signed, a facility was
being developed, or land had been acquired for that purpose, with
the contemplation of receiving rail service by both UP and SP.
with regard to (b), where switching limits exist at a "2-to-1"
point, they shall define the area within which BN/Santa Fe has
the richt to serve new facilities, and where switching limits do
not exist, the covered area shall be defined on the basis of what
would have been reasonable switching limits.

13. This provision applies to any CMA member ("the
Shipper") that

(a) has a facility that was. prior to the consummation of




the UP/SP merger, solely served by UP, and seeks, in order
to obtain two-railroad service, the right to build out from
that facility to (or the right for BN/Santa Fe to build in
to that facility from) a point on the former SP ("the Build-
In Point") and che associated grant to BN/Santa Fe of any
trackage rights thac may be necessary for BN/Santa Fe to
reach the Build-In Point, or

(b) has a facility chat was, prior to the consummation of
the UP/SP merger, solely served by SP, and seeks, in order
to obtain two-railroad service, the right to build out from
that facility to (or the right for BN/Santa Fe to build in
to that facility from) a point on the former UP ("the Build-
In Point") and the associated grant to BN/Santa Fe of any
trackage rights that may be necessary for BN/Santa Fe to
reach the Build-In Point.

The Shipper may request arpitration of a claim for such relief by
the later of (i) one year following consummation of the UP/SP
merger, or (ii) one year following the expiration of the contract
in existence as of the date of this settlement that has the
latest expiration. The arbitration shall be conducted under the

Commercial Arbitration Rules of the American Arbitration
Association, and shall be subject tc the U.S. Arbitration Act.
The arbitration shall be concluded within 90 days unless
otherwise agreed to between the shipper and UP/SP. The standard
for decision as to whether the Shipper shall be entitled to
relief shall be the principles with regard to build-irs
articulated by the Interstate Commerce Commission in F.nance
Docket No. 32549, Decision served Aug. 23, 1995, or, if more
favorable to the Shipper, any principles with regard to build-ins
articulated by the STB in the Control Case. If the parties do
not agree on the .cute over which Bl/Santa Fe shall receive any
necassary trackage rights to reach the Point of Build-In, the
arbitraztor shall decide the route, and in doing so shall seek to
minimize the operating inconvenience to UP/SP, consistent with
ensuring that BN/Santa Fe can provide competitive service. The
compensation terms of any trackage rights awarded to BN/Santa Fe
shall be the same as for all other BN/Santa Fe trackage rights
(except Keddie-Stockton) under the BN/Santa Fe Settlement
Agreement. The rights conferred by this provision shall be
without prejudice to any pending request for relief in the
Control Case and to any other rights a shipper has to proceed
before the STB.

14. Applicants will, in a submission to the STB, state that
they are agreeable to annual STB oversight proceedings for five
years, with the Board to exanine whether the BN/Santa Fe
Settlement Agreement has efrectively addressed the competitive
issues it was intended to address. The Board shall have




authority to impose additional remedial conditions.

15. In light of the provisions of this agreement, CMA will
withdraw its opposition to the UP/SP merger and the BN/Santa Fe
Settlement Agreement. A number of CMA’s mnember companies have
taken positions in support of or in opposition to the UP/SP
merger. This settlement is without prejudice to the right of any
CMA member company that is a party to the Control Case to
continue to take any position and seek any relief in that docket.

16. ‘The provisions of this agreement shall remain in effect

for 99 years or until the termination of the BN/Santa Fe
Settlement Agreement in accordance with its texms.

id E. Roach 11
Covington & Burling

counsel for Applicants

Richard E. Weicher
Vice President-Law and General Counsel
BN/Santa Fe

/L e

David F. Zoll ¢
Vice President Ceneral Counsel

TR T TR
~Schick

t Ql— Counsel

Scott N. Stone
Patton Boggs L.L.P.

Counsel foxr CMA
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authority to impose additional remedial conditions.

1S. In light of the provisions of this a t, OMA will
withdraw its opposition to the UP/SP mexger the BN/Santa Pe
Settlement Agreement. A number of CMA’s member e have
taken positions in support of or imn opposition to Up/sp
merger. This settlement is without prejudice to the right of any
CMA member company that is a party to the Control Case to
continue to take any position and seck any relief in that docket.

16. The provisions of this agreement shall remain in effect
for 99 years or until the termination of the BN/Santa Fe
Settlement Agreem:nt in accordance with its tezms.

Axvid E. Roach IJ
Covington & Burling

Coungel for Agplicants
W’i Zaetlor

. Waicher .
Vice President-Law and General Counsal
BN/Santa Fe

Coungel for EN/Santa Fe

Pavid P. Zoll !
Vice President and General Counsel
CMA

Thomas E. Schick
Asgistant General Counsel
CMA

Scott M. Stone
Patton Boggs L.L.P.

Counsel fox CMA
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DRAFT - April 12. 1996

BNSF - UP/SP DISPATCHING PROTOCOLS

Scope: These protocols apply on all rail line segments where Burlington Northern
Railroad Company or The Atchison, Topeka & Santa Fe Railway Company (which will
be referred to jointly or individually as “BNSF™) has trackage rights ovei tracks of the
entity or entities resulting from the merger of the rail affiliates of Union Pacific
Corporation and Southern Pacific Rail Corporation (which will be referred to jointly or
individualiy as “UP/SP™) and on all rail line segment. where UP/SP has trackage rights
over tracks of BNSF. All such rail lines will be referred to as “joint trackage.”

Purpose: To ensure that BNSF and UP/SP trains operating on joint trackage are given
equal dispatch without any disc 1 .anation in promptness, quality of service or efficiency
and that the competitiveness of tenant operations on joirt trackage is not adversely
affected by the fact that the other railroad owns the track.

General Instructions: BNSF and UP/SP will issue written instructions to all personnel
(including supe visors) responsible for train dispatching on joint trackage that trains of
the tenar* are 0 be dispatched exactly as if they were trains of the owner and given equal
treatment with irains of the owner. These instructions will be issued at agreed intervals or
at the request of either party.

Monitoring Systems: At the request and expense of the tenant, the owner will make
available computer terminals, facilities or capabilities comparable to those available to its
own dispatchers showing joint trackage it dispatches so that the tenant can monitor the
handling of its trains by the owner.

Train Information: The tenant will provide to the swner, and regularly update,
information about its expected train operations and sciaedules (including priorities, time
commitments, horsepower per trailing ton, etc.) over joint trackage, preferably using
electronic data interchange. The tenant will provide reliable and current information
about trains approaching joint trackage, including train arrival iime and train
characteristics, preferably by providing at its expense computer terminals, facilities or
ca, -bilities showing trains approaching joint trackage, sufficiently in advance to allow
dispatchers to plan for them. The owner will provide to the tenant advance notice of
planned maintenance-of-way projects, line closures and train or equipment restrictions.

Specific Instructions: The owner will permit the tenant to transmit instructions
regarding the requirements of specific trains and shipments to dispatching employees




responsible for handling those trains.

Train Priorities: BNSF and UP/SP wi! atall times provide to each other current
procedures for cssigning dispatching priorities or rankings to their trains and information
sufficient to show how tlicse procedures are applied to their own trains. The tenant will
assign priurities or rankings (o its trains operating on joint trackage using the owner's
procedures, and the owner will dispatch tenant trains in accordance with those priorities
or rankings. The Joint Service Committee will be responsible for reviewing these
assignments to ensure that they are applied equitably by both railroads.

Entry to Joint Trackage: At points where tenant trains enter joint trackage, entry will

be provided by the owner on . first-come, first-served basis, taking into consideration the
relative priorities of affected trains and the specific needs and operating characteristics of
individual trains of both railroads. [If operating circumstances make strict application of
this principle difficult or uncertain, BNSF and UP/Sr may icintly establish standards for
determining sequence of entry to joint trackage.]

Communications: BNSF and UP/SP will provide to each other, and keep current. lists
of dispatching personnel responsible for dispatching each segment of joint trackage and
contact numbers. For each segment, BNSF and UP/SP will designate supervisory
employees to serve as the day-to-day contacts for communications about operating
changes, service requests and concerns. Where feasible and economical, dedicated phone
lines or computer links will be established for these communications.

Access to Dispatching Centers: Appropriate officials of either railroad will be

admitted at any time to dispatching facilities and personnel of the other responsible for
dispatching joint trackagc to review the handling of trains on joint trackage and will be
provided an office in the other railroad's dispatching center (although both railroads will
take reasonable steps to prevent disclosure of proprietary information not relevant to that
review). In order to support BNSF operations over UP/SP trackage rights granted in
connection with the UP/SP merger, UP/SP will pay BNSF an amount equal to the
reasonable and conventional salary of one supervisory employee to be placed by BNSF at
UP/SP's Harriman dispatching center.

Performance Measurement: BNSF and UP/SP wili cooperate to develop train

performance evaluation methods under which train performance of tenant trains on joint
trackage segments can be compared to train performance of the owner’s trains on the
same segments.

Per iv v ion: In evaluating the performance of employees
and supervisors responsible for dispatching joint trackage, both BNSF and UP/SP will




consider train performance of tenant trains and effectiveness in cooperating with tenant
personnel and meeting tenant service requirements in the same manner as such factors are
considered with respect to the owner’s trains, personnel and requirements. [f bonuses,
raises or salaries of those persons are affected by performance of the owner’s trains,
performance of the tenant’s trains shall be considered on the same basis to the extent
feasible.

Disagreements: The designated contact supervisors are expected to raise questions,
disagreements, concemns or disputes about compliance with these protocols prompily as
and when any such matters arise and to use their best efforts to resolve them. If a matter
is not resolved to the satisfaction of both parties, it will be presented to the Joint Service
Committee. If a satisfactory resolution cannot be achieved by the Joint Service
Committee, the matter will be submitted to binding summary arbitration before a neutral
experienced railroad operating official within fourteen days. The parties will agree in
advance on the sanctions available to the arbitrator to address failures to comply with
these protocols.

Modifications: As the ultimate objective of these protocols is the equal, flexible and
efficient handling of all trains of both railroads on joint trackage, these protocols may be
modified at any time by mutual agreement, consistent with that objective.
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April 17, 1996 (202) 434-4144

Vernon A. Williams

Secretary

Surface Transportation Board
Rooun 2215

12th St. & Constitution Ave., NW
Washington, DC 20423

Re: UP/SP Merger, Finance Docket No. 32763

Dear Mr. Williams:

Enclosed herewith, please find five copies of the extracts
from the deposition testimony cited in the Comments of The
Society of the Plastics Industry, Inc., (SPI), Montell USA, Inc.
and Olin Corporation, and Union Carbide Corporation. This is
forwarded in response to the request of Mr. Konschnik, set forth
in his letter of April 9, 1996 to Judge Jerome N. Nelson. and
pursuant to tue Order entered by Judge Nelson at the Discovery
Conference held on Friday, April 12, 1996.

Inaz - uch as the enclosed extracts replicate the record on
file with the Roara, see 49 C.F.R. § 11.4.24(h) and 1114.28, see
also UP/SP-197, these are being submitted for sta°f convenience
orly. Accordingly, they bear the same numbers as the March 29,
1996 filings (SPI-11, MON-2/OLIN-2, UCC-6), with the designation
"Supp" for supplement. Pursuant to Judge Nelson’s Order, no
service is being made hereof, except we are providing courtesy
copies of this letter as noted below.

Very/\ruly yours,
\
uﬁ‘fﬁ)
Martin W. Bercovici /

Enclosures li
]
cc (w/out enc.): David M. Konschnik, NDirecto:, il
Office of Proceedings
Honorable Je_ocm2 N. Nelson
Arvid E. Ro-ch II, Esquire
Paul A. Cunningham, Esquire
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April 18, 1996
HAND DELIVERED

Mr. Vernon A. Wiilizins
Surface Transportation Board
Case Control Branch

Room 2215

1201 Constitution Aveaue, N.W.
Washingten, D.C. 20423

Re:  Finance Docket No. 32760, Union Pacific Corporativn, Union Pacific Railroad
Company and Missouri Pacific Railroa:: Compary -- Control & Merger --
Southern Pacific Rail Corporation, Scuthern Pacific Transportation Company, St.
Louis Southwestern Railway Company, SPCSL Corp. and the Denver and Rio
Grande Western Railroad Companv

Dear Secretary Williams:

Oow ; R, o
Enclosed please find five copies of *iie Excerpts of Depositions Cited in Conunents of
The K. .sas City Southern Railway Company and Request tor Con itions (KCS-4%) and an
original and twenty copies of a public and Highly Confidential version of The Kansas City

wthern Railway Comrany’s ERRATA tc Comments and Request for Conditions (KCS-43) (the
oily difference being Table 7.1 in Volume I, page 190.1).

Aiso enclosed is a 3.5 inch disk containing the text of KCS-43.

W W Sincerely yours,
Lot )5
[ Wiiliam A. Mullins

Er closures

e The Honorable Jerome Nelson
Restricted Service List




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket Nec. 32760

UNION PACIFIi{ CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MIT - OURI PAC™ 7" RAILROCAD COMPANY
- CONTROL ...sD MERGER --

SOUTHERN PAf - ° XAIL TORPORATION, SOUTHERN PACIFIC
TRANSPORTATION <<« APANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL COkP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'’S
ERRATA TO COMMENTS AND

REQUEST FOR CONDTITIONS (XCS-33)

Richard P. Bruening John R. Molm
Robert K. Dreiling Alan E. Lubel
The Kansas ity Southern William A. Mullins
Raiiway Company Troutman Sanders LLP
114 West 11th Street 601 Pennsylvania Avenue, N.V'.
Kansas City, Missouri 64105 Suite 640-North Building
Tel: (816)556-0392 Washington, D.C. 20004-2609
Fax: (816)556-0227 Tel: (202)274-2950
Fax: (202)274-7994

James F. Rill

Sean F.X. Boland

Virginia R. Mettallo
Collier, Shannon, } !l & Sc
3050 K Street, N.W.

Suite 400

Washington, D.C. 20007
Tel: (202)342-8400 : Attorneys for The Kansas City
Fax: (202)338-5534 Southern Railway Company

April 18, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISHOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATICN COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'’S
ERRATA Tu COMMENTS AND

REQUEST FOR CONDITIONS (KCS-33)

The Kansas City Southern Railway Company hereby submits the following changes to
the Comments and Request for Conditions filed in this proceeding on Ma-ch 29, 1996 (KCS-
33).

ERRATA
Volume I

Page i - Table of Contents : Some copies may reflect Nell Nunn's statement at page 7.
Correct page is 77.

Page 39, line 18 : Change from "Topeka, Hutchinson" to "Topeka and
Hutchinson, Kansas"




Page 43, line 4

Page 48, last line
Page 65, footnute 33

Page 69, line 12

Page 82, footnote 41
Page 100, line .6
Page 103, line 17

Page 145, line 4

Page 152, paragraph 1

Page 168, line 2
Page 190, last line

Page 190.1

Page 205, footnote 60
Page 215, line §

Page 343, line 19
Page 353, line 11
Page 361, line 2

Page 361, line 4

Page 361, line 9

Change "Vol. II, Highly Coniidential Appendix" to "Vol. III,
Highly Confidential Appendix"

Add period at end of sentence
Change "V.S. Rees at xx" to "V.S. Rees at 232"

Change "Vol. "I, Highly Confidential" to "“'ol. III Highly
Confidential"

Change "give in" to "given in"
Change "should to determine” to “should determine"
Change "the SP," to "the SP;"

Change "V.S. Grimm at xxx" to "V.S. Grimm at 215-216
(Vol. )"

Change "Section I" to "Section II"; change "Section II" to
“Section III"; change "Section III" to "Section IV"; change
Section IV" to "Section "V"; and change "Section V" to
"Section VI"

Change "numbers of shippers" {0 "number of shippers"
Change "Table 7.1" to "Table 7.1R"

Delete T2ole 7.1 and replace with Table 7.1R (attached to
Highly ‘_onfidential versions oniy)

Change "spur lines in feasible" to "spur lines is feasible"
Change "BEA pair" to "BEA pairs"

Change "described in by" to "described by"

Change "disarray inevitable" to "disarray is inev:table"
Change "These reduction" to "These reductions"

Change "Additionally,m" to "Additionally."

Change "traffic going" to "traffic is going"

g




Page i - Table of Contents

Page 8, line 16

Page 10, line 10

Page 17, footnote 2,
line 4

Page 19, line 16
Page 19, line 18

Page 23, line 11

Yolume 11

Some copies may reflect Nell Nunn's statement at page 7.
Correct page is 77.

Insert new sentences be'ween first sentence and original
second sentence: "There was one instance where the
information on the spread si:eet caused me to question NYP
about the dimensions shown on the spread sheet (see first
example discussing Red River Army Depot in Section II that
follows). In that case, NYP gave me dimension confirmation
from their actual bids."

Delete "If examples include truck, it is so noted within the
example." Substitute and add: "If an example includes truck
as a competitor to rail, the truck line’s abbreviated name
(National Moto- Freigit Classificatiors Standard Carrier and
Agents Codes) will be displayed with the abbreviation T or
TRK in parenthesis beside the truck abbreviation. If a rail-
truck operation is used to compete with an all rail movement
or with another rail-truck operation, the abbreviation T or
TRK with a dash will be displayed with the abbreviation for
the railroad using the truck transioad operation. All figures
shown in the examples under columns “RATE"; "TOTAL
REV"; "REVENUE"; 'REV DIFF"; "DIFFERENCE" and
all figures summarized at the end of the examples in line
titled "TOTAL LOW COST"; "TOTAL MID COST";
"TOTAL HIGH COST"; "TOTAL M-L DIFF"; "TOTAL
H-L DIFF" are whole dollars."

Change "That movement is shown at .he end of the recap of
the results of this analysis."” to "That movement is shown as
the last entry of the movements reviewed in this example."

Change "lower rate than up" to "lower rate than UP"

Change "is business" to "this busincss"

Change "was $144 a car more" to "was $63 a car morc"

Change "at a level below SP’s" to "at a level above SP’s"

‘2.




Page 2§, lines 21, 26,
31 and 36

Page 25, lines 22, 27,
32 and 37

Page 25, lines 23, 28,
33 and 38

Page 26, .ine 3
Page 26, line 4
Page 26, line 5
Page 26, line 9
Page 26, line 10
Page 26, line 11

Page 27, lines 9-13
"DESTINATIK N CARRIER
PHOENIX, AZ SP

RRTQ (TRK) 3,570 45%

INFY (TRK)

RNGR (TRK) 5,296 115%

Page 28, line 3

Page 49, line 22

Page 29, lines 29, 30
and "6

Page 30, lines 10 and 13
Page 30, lines 4, 7 and 19

Page 30, line 15

Change "INFY" to "INFY (TRK)"

Change "RNGR" to "RNGR (TRK)"

Change "LIGS" to "LIGS (TRK)"

Change "MODA" to "MODA (TRK)"

Change "GDLS" to "GDLS (TRK)"

Change "PREF" to "PREF (TRK)"

Change "TRIM" to "TRIM (TRK)"

Change "WESTRANS" to "WESTRANS (TRK)"
Change "LIGS" to "LIGS (TRK)"

Delete and replace with
RATE %DIF #CARS TOTAL REV REV DIF
2,466 17,262
24,990 7,728
34,104 16,842
37,07". 19,810"

4872 97%

7
-
-
7

Change "by truck to a rail head by 4 railroads:" to "by truck
to nearby rail loca'ions served by the 4 railroads:"

Change "CSXT closed," to "CSXT"

Change "*WECR/MCEQ" to "WECR/MCEO (TRK)"
Change "*MCEO/MCZ0" to "MCEO/MCEQ (TRK)"
Change "*WECR/MCEQ" ', "WECR/MCEOQ (TRK)"

Change "*RNGR/WCON" to "RNGR/WCON (TRK)"

“lia




Page 30, line 11 : Delete "SEALY EVALUATION cont"
Page 33, line 5 : Change "on bid" to "one bid"

Page 35, line 16 : Change "truck provide the capt to UP’s" to "truck provided
the cap to UP’s"

Page 35, line 17 : Change "one more" to "one move"
Page 37, line 10 : Change "about $10 million" to "about $5 million"

Page 37, lines 12-13 : Change "Being slow, no formal bids were placed” to "Being
slow, only one formal bid was placed"

Page 37, line 17 : Change “offered by SP. Where its bid" to “offered by SP,
where its bid"

Page 37, line 18 : Change "$700,000" to “$463,000"

Page 38, last line : Change "SP’s 31% is close, 39% to the" to "SP’s 31% is
close to the 39%"

Page 42, line 26 : Change "illustrates the great" to "and illustrates the great"
Page 43, line 18 : Change "truck completion” to "truck competition"
Page 43, line 19 : Change "treadlines" to "trend lines"

Page 44, last line and
Page 45, lines 1-6 : Delete and replace with

"-32 bids inv-lving SP;
-63 bids involving UP;
-67 bids involving BNSF;

The winning results of those bids were

-- SP 61%;
-- UP 40%;
-- BNSF 46%"

Page 45, line 21 : Change "19 bids" to "20 bids"

Page 45, line 22 : Change "divided by 19" to “"divided by 20"

.




Page 45, line 24
Page 46, line 3

Page 47, line 11

Page 47, lines 24 and 25

Page 47, line 26

Page 47, lines 26 and 27

Page 48, line 10

Page 56, last line
Page 74-75, Exhibit 11
Page 76, Exhibit 12
Page 101, line 11
Page 102, line 15

Page 103, line 8

Page 10§, after last line

Page 109, line 9

Page 122, line 3

Change "Exhibit 11" to "Exhibit 11R"

Change "Exhibit 11" to "Exhibit 11R"

Change "As seen from Exhibit 12, the same pattern exist for
ammo" to "As seen from Exhibit 12R, the same pattern exists
for ammo"

Change "There were no truck bids made for any of these
movements" to "Except for a couple of Sealy, TX lanes and
about six ammo bids, truck was not in the competitive
picture"”

Change "this graph shows" to "these graphs show"

Change "Since no truck has bid, the rates of the BNSF
become” to "The rates -~ ‘he BNSr become”

Change "Since no truck bids" to "Since few truck bids"
Change "HIHG" to "HIGH"

Delete and replace with Exhibit 11P. (attached)

Delete and replace with Exhibit 12R (attached)

Change "Park in 1985" to "Park in 1982."

Change "alternative frequently" to "alternatives frequently"

Change "construction project start" to "construction projects
start"

add "(iii) SP restricted its local joint tariff rates in an attempt
to prevent HC from moving its freight on BN, or at least to
recoup a substantia! part of its long-haul revenues from the
local move."

Change "vita" to "vitae"
Change "fewer bidders tend to yield higher prices;" to "fewer

bidders tend to yield lower prices, which disadvantages the
seller;"”




Page 226, line 13 : Change "one a u2y’s" to "one day’s"
Page 253, line 10 : Change "using the a line" to "using a line"

Page 350, SUMMARY AND
CONCLUSIONS : Delete two paragraphs as written and replace with

GRA evaluated a number of break up scenarios for the SP. Nearly all
of llie scenarios studied indicated that the SP was more valuable broken up
than if sold intact to UP. Analysis of scenarios involving the sale of a
significant portion of the SP indicated a range of premiums from 15.5 percent
to 21.0 percent over the value of intact SP.

In a "likely" scenario, a premium of $1.17 billion over the SP’s
intrinsic value was obtained through sale of portions of the SP to a
combination of the KCS and Mon.: a Rail Link (MRL). This premium
represents a 38.6 percent increase in value over the intact SP. In performing
this aralysis, I did not speak with any of the carriers interested in acquiring
the various line segments. Thus, my opinion as to the amount a carrier would
be willing to pay for a given SP line segment is based purely on my own
ana.ysis."

Page 350, last line : Add "and trackage rights grants to Burlington Northern-Santa
Fe (BN/SF) would be inadequate to preserve competition.
The sale of certain key lines could better preserve
competition, as well as in-rease the transaction’s yield to SP
sharehoiders."

Page 353, line 17 : Change "Table 16" to "Table 16R"

Page 353, Table 16 ¢ Delete and replace with Table 16R (attached)

Page 354, lines 5-6 : Change "Table 17" to "Table 17R"

Page 354, line 10 : Change "Table 18" to "Table 18R"

Page 354, line 12 : Change "between $525 and $658 million" to "between $861
million and $1.6 billion"

Page 354, Table 17 : Delete and replace with Table 17R (attached)

Page 355, Table 18 : Delete and replace with Table 18R (attached)

Page 355, line 9 : Change "Table 19" to "Table 19R"

.




Page 356, line 1
Page 356, line 2

Page 356, line 4

Page 357, Table 19

Page 358, Tables 20 & 21
Page 358, line 1

Page 358, line 4

Page 358, last line

Page 35), Tables 22 & 23
Page 359, lines 3 and 5
Page 359, line 7

Page 360, line 4

Page 360, line 7

Page 360, line 8

Change "Table 20" to "Table 20R"

Change "$2.3 biilion to $3.4 billion," tc "$2.1 billion to $3.2

billion,"

Change "Table 21 . . . Table 18 and Table 20" to "Table
21R . .. Table 18R and Table 20R"

Delete and replace with Tabie 1SR (attached)
Delete and replace with Tables 20R ana 21R (attached)

Change "Table 21" to "Table 21R"

Change "from 6.6 to 9.0" to "from 13.5 to 17.8"

Change "Table 22" to "Table 22R"

Delete and replace with Tables 22R and 23R (attached)
Change "Table 23" to "Table 23R"

Change "24 percent” to "39 percent"

Change "“Table 24" to "Table 24R"

Change "4 14.2 percent premium" to "a 25.1 percent
premium”

Change "of 10.4 percent over" to "of 19.7 percent over"




Page 300, Table 24 : Delete and replace with Table 24R (attached)

This 18th day of April, 1996.

Richard P. Bruening n R. Mol

Robert K. Dreiling Alen E. Lubel

The Kansas City Southern William A. Mullins

Railway Company David B. Foshee

114 West 11th Street Troutman Sanders LLP

Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.

Tel: (816) 556-0392 Suite 640 - North Building

Fax: (816) 556-0227 Washington D.C. 20004-2609
Tel: (202) 274-2950

James F. Rill Fax: (202) 274-2994

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott

3050 K Street, N.W., Suite 400

Washington, D.C. 20007

Tel: (202) 342-8400 Attorneys for The Kansas City

Fax: (202) 338-5534 Southern Railway Company

April 18, 1996
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Highly Confidential:

Commodiiy Name 2100 +
Undetermined STCC numbers

Farm products

Forest products

Fresh fish or other marine products
Metallic ores

Coal

Crude petroleum, natu-al gas or gasolin
Nonmetallic mineral-

Ordnance or accussorles

Food or kinared products

Tobacco products

Textile .aill products

Apparel or other finished textile
Lumber or wood products

Furniture or fixtures

Pulp,paper or allied products

Printed matter

Chemicals or allied products

Petroleum or coal products

Rubber or miscellaneous plastics
Leather or leather products
Clay,concrete,glass or stone products
Primary metal Products,including
Fabricated metal products

Machinery

Electrical machinery,equinment or

Tr portation equip
lmlmmonll,pholognphlc goods,optical
Miscellaneous products of manufacturin
Waste or scrap materials not identitied
Mi ] ous freight ship t
Containers,carriers or devices,shipping,
Méll,express or other contract traffic
Frelght forwarder traffic

Shipper association or similar traffic

Mi 'eous mixed ship s

Small packaged freight shipments
Unknown STCC

Hazardous materi.... or hazardous

Bulk commodities

Grand Total

2100 -

~HBLE 7.1

UP/SP Defined2-to-1's by STCC and Mileage
Originations & Terminations

Mileage Blocks

1800 1800-1500 1500 - 1200 1200 - 900 900 - 600

REDACTED

Filed pursuant to protective order Issued In Finance Docket No. 32760

600 - 30.

300-1

Indeterminate

Total
Revenue

e




AVERAGE PER BID UNDERBID /OVERBID .

BNSF /SP/UP ANALYSIS WITH SEALY
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'AVERAGE PER BID UNDERBID /OVERBID

BNSF /SP/UP ANALYSIS WITHOUT SEALY
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Table 16
1994 DIVERTED REVENUE
(SMILLIONS)

Railroad

Revenue

KCS

CR

VOLUME Il
PAGE 353
TABLE 16R




Table 17
OPERATING INCOME DERIVATION
($MILLIONS)

Railroad 1996 Revenue Operating Ratio Operating Income

KCS 387.2 0.76 92.2
CR 599.2 0.84 98.3
332.7 0.74 86.5
73.1 0.74 18.9
39.5 0.74 10.3
27.3 0.91 2.5
824.2 0.84 134.3

VOLUME i
PAGE 354
TABLE 17R




Tabie 18
VALUES OF ACQUIRED LINES
($MILLIONS)

Railroad

WACC
12%
14%

1,059.3

861.3

1,129.6

918.4

994.2

808.4

217.6

176.9

118.0

95.9

28.3

23.0

1,544.1

1,255.5

VOLUME il
PAGE 355
TABLE 18R




Table 19
- SP RESIDUAL VALUE - CONRAIL ACQUISITION
(SMILLIONS)

SP "Normal"* Revenues 3,311.3
Less Revenuve Loss 599.2

New SP Revenue 2,712.1

Operating Income - SP 447.
Other Income - SP F A

Taxable Income
Taxes (38%)

Earnings After Taxes
Plus Depreciation
Property sales (after tax)
Excess property sales
Total Cash Inflow
Less Capital Expenditures
Net Cash Flow

Synergies
UP Base

Less: Lost Net Revenue
Reduced Operations Savings

Car Utilization

Net Synergies
Total Net Cash Flow

*Numbers subject to rounding.

VOLUME i
PAGE 357
TAELE 19R




Table 20
SP VALUE
(SMILLIONS)

WACCs

12%

13%

SP Value

5,5626.0

4:956-3

Less: Debt

'1 1508-8

-1,508.8

Less One Time Expenses

-1,151.9

'1:151-9

Plus NOLs

303.0

303.0

SP Value

3,168.3

2,528.6

VOLUME II
PAGE 358
TABLE 20R




Table 21
VALUE OF SP WITH CONRAIL ACQUISITION
($MILLIONS)

12% 13% 14%
SP Only | SP/CR |SP Only | SP/CR | SP Only | SP/CR
3,786.8| 3,168.3| 3,127.1| 2,598.| 2,590.7| 2,135.
6 4

1,129.6 918.4

1,013.
1

Total 4,297.9 3,611.
7

Per Share 27.51 23.12

Percent N
Increase 13.5% 15.5%

VOLUME I
PAGE 358
TABLE 21R




Table 22

PREMIUMS IN SP VALUE FOR VARIOUS
ACQUISITIONS AT 13% WACC

Railroad

Premium

KCS

CR

VOLUME II
PAGE 359
TABLE 22R




Table 23
PREMIUM FOR SP FOR COMBINATIONS OF
ACQUISITION AT 13% WACC

Railroad Combination Premium

KCS/MRL 38.6%
KCS/wWC 23.6%
CR/MRL 34.6%
CR/WC 19.7%

VOLUME I
PAGE 359
TABLE 23R




Tabie 24
SENSITIVITY ANALYSIS TO WACC

Carrier Combination WACC* Premium
KCS/MRL 13/13 38.86%
KCS/MRL 14/16 29.0%
KCS/MRL 14/17 27.4%
KCS/MRL 15/17 25.1%
KCS/wWC 13/13 23.6%
KCS/wWC 14/15 19.7%

*SP is constant at 13% for this analysis.

VOLUME 1l
PAGE 360
TABLE 24R




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing "The Kansas City Southern Railway

Company’s ERRATA to Comments and Request for Conditions (KCS-33)" was served this

18th day of April, 1996, by hand delivery to counsel for Applicants and by hand delivering
or depositing a copy in the United States mail in a properly addressed envelope with adequate

postage thercon addressed 1o cach other party of record.

ttorney for The Kansas City Southern

Railway Company
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. n”f—ii[l\ iYLVANIA AVENUE, N.W.
SHIC,G0 202-463-2020

TELEX 892603

ERLIN
ARUSSELS WASHINGTON, D.C. 20006-1882 FACSIMILE
HOUSTON 202-861-0473

LONDON
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MEMBER OF THE VIRGINIA BAR

APR 2 2 1996
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VIA_HAND DELIVERY

Honorable Vernon A. Williams
Secre.ary

Surface Transportation Board

12th Street & Constitution Ave., NW
Room 2215

Washington, NC 20423

NOT ADMITTED IN THE
DISTRICT OF COLUMBIA
202-778-0607

————

Re:  Finance Docket No. 32760, Union Pacific Corp., et al.. --
Control & Merger -- Southern Pacific Rail Corp.. et al.

Dear Secretary Williams:
Enclosed please find ‘he original and twenty (20) copies of Reply to Petition of
Consolidated Rail Coiporation for Revocation of Settlement-Relate1 Trackage Rights Class

Exemption (BN/SF-53). Also enclosed is a disk containing the tex: of BN/SF-53 in
Wordperfect 5.1 format.

I would appreciate it if you would dat. stamp the enclosed extra copy and retun it
ic the messenger for our fiies.

Sincerely,

&@j Qeww

Enclosures
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e Finance Docket No. 32760 0 R l Gi N A L

Fublic. Record
- FIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SAUTHERN PACIFIC RAIL CORPORATION, SOUTIIERN PACIFIC
TRA “PORTATIC.y «'OMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCEL CORP. AND THE DENVER AND
RIO SRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITION OF
CONSOLIDATED RAIL CORPORATIO™
FOR REVOCATION OF SETTLEMENT-RELATED
TRACKAGE RIGHTS CLASS EXEMPTION

> G
Jeffrey R. Moreland v 7 Erika Z. Jones

Richard E. Weicher : 3830 (G4VN: * Adrian L. Steel, Jr.

Janice G. Barber NIl =Roy T. Englest. Jr.

Michael E. Roper 9661 Q1 Yay [\37 thryn A. Kusske

Sidney I.. Strickland, Jr. RN
v <9 Mayer, Brown & Piatt

Burlington Northern 2000 Pennsylvania Avenue, N.W.

Railroad Company Washington, D.C. 20006

3800 Continental Plaza (202) 463-2000

777 Main Street

Ft. Worth, Texas 76102-5384

\$17) 333-7954

and

Iue Atchison, Topeka and Santa Fe
Railway Company
700 East Golf Road
Schaumburg, Illinois 60173
(708) 995-6887

Attorneys for Burlington Northem Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

April 18, 1996




BN/SF-53

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAIL ROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CCRPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO PETITI™N OF CONSOLIDATED RAIL CORPORATION FOR
REVOCATION OF SETTLEMENT-RELATED TRACKAGE RIGHTS CLASS
EXEMPTION

Burlington Northern Railroad Company ("BN") and The Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collectively, "BN/Santa Fe") hereby reply to the Petition
for Revocation of Settlement-Related Trackage Rights Class Exemption includcd within the
Comments filed by Consolidated Rail Corporation ("Conrail") (CR-21). In support of its

Petition, Conrail asserts that the class exemption authority under 49 C.F.R. § 1180.2(d)(7)

should not be used for the trackage rights which are proposed to be granted to BN/Santa Fe

pursuant to the September 25, 1995 Agreement between BN/Santa Fe and the Applicants, as




supplemented on November 18, 1995 (the "BN/Santa Fe Agreement"), if the proposed Union

Pacific ("UP")/Southern Pacific ("SP") merger is approved.! Conrail’s principal argument is

that the exemption process should not be vsed in rail consolidation proceedings, because its use
would preclude the Surface Transportation Board and parties from "test[ing] the adequacy of
the proposed trackage rights aga st the national transportation policy" and assessing whether
such trackage rights would be adequate to address any potential competitive concerns. See CR-
21, at 92-93.

Not only is Conrail’s Petition for Revocation prermature, it also is inconsistent with the
Rail Exemption Procedure regulations and with the preceden: established by the Interstate
Commerce Commission, the Board’s predecessor, in the recently-concluded BN/Santa Fe
merger proceeding (Fin. Dkt. No. 32549). Conrail’s Petition should therefore be dismissed as
premature or denied.

L. Conrail’s Petition for Revocation Is Premature

Under 49 C.F.R. § 1121.4(i), a party may petition for revocation of an exemption "at
any time aftei the exempticn becomes effective." (Emphasis added.) Here, the trackage rights
to be granted to BN/Szata Fe, which Conrail challenges, are to be effective only u~on ihe

Board’s approval of the underlying control and merger proceeding between UP and SP. See

¥ Since Conrail filed its Petition for Revocation as a part ot its “omments filed on March

29, 1996, it is not clear whether a separate response to the Petit' on for Revocation is
required pursuant to 49 C.F.R. § 1104.13. Conrail also has filed an Opposition to Petition
for Exemption for Settlement-Related Line Sales as a part of its March 29, 1996
submission. See CR-21. BN/Santa Fe will respond to that Opposition in its April 29 1996
submission and/or its brief. Nonetheless, the arguments <<t forth herein establish that, like
Conrail’s Petition for Revocation, its Opposition is also without merit.

O




Fin. Dkt. No. 32760 (Sub-No. 1) (UP/SP-26), at 8. Since the exemption at issue is not in

effect, Conrail’s Petition for Revocation is premature and should be dismissed.

II. Conrail’s Petition is Inconsistent With the Rail Exemption Procedures
and Prior Commission Precedent

As it must, Conrail concedes that the use of the trackage rights class exemption for the
BN/Santa Fe trackage rights is pcrmitted by’ the language of the Board’s regulations. See CR-
21, at 91. The trackage rights are incorporated into a "written agreement{]," and they are "not
filed or sought in responsive applications in [a] rail consolidation proceeding[ ]." See 49
C.F.R. § 1180.2(d)(7).

Nevertheless, Conrail asserts that the exemption process should not be used for trackage
rights "sought as a condition" to a consolidation proposal, because trackage rights proposals
in such situations require a "thorough examination." CR-21, at 91. Conrail’s argument is,
however, inconsistent with the Rail Exemption Procedures, 49 C.F.R. Part 1121. The
procedures explicitly provide that:

Exemption petitions containing proposals that are directly related

to and concurrently filed with a primary application will be

considered along with that primary application.
49 C.F.R. § 1121.4(e). In issuing the Final Rule adopting Part 1121, the Commission expressly
confirmed that it is approoriate to use the exemption process in connection with "rail mergers
and acquisitions." 56 Fed. Reg. 46,390 (Sept. 12, 1991).

Conrail’s argument is also inconsistent with the Commission’s decision in the BN/Santa
Fe merger proceeding. There, Bunge Ccrporation asserted that the trackage rights class
exemption could not be invoked as to trackage rights provided for in a settlement agreement

between BN/Santa Fe and SP in that proceeding, because, according tc Bunge, the party

3




settling with the applicants was in essentially the same posture as a responsive applicant and,

therefore, should not be permitted to use the class exemption process. See Brief of Bunge
Corporation (Bunge-4), at 6 n.9.

The Commission cited two reasons for rejecting Bunge’s argument that "th: trackage
rights class exemption cannot be invoked with respect to trackage rights provided for in the
railroad settlement agreements." Fin. Dkt. No. 32549, Decision No. 38 (served Aug. 23, 1995)
("Decision No. 38"), at 87 n.116. First, the trackage rights met the requirement that they not
be sought in a responsive application. Ibid. Second, the Commission stated that, because it
had addressed the merits of Bunge’s substantive arguments elsewhere in its decision, no
purpose other than delay would be served by holding that the trackage rights class exemption
was unavailable. Ibid. In fact, the Commission appears to have invited parties to settlement-
related trackage rights agreements to submit them thrcugi: the class exemption process, stating
that it "anticipate[d]" that the settling parties in that proceeding would use -- and some already
had used -- the trackage rights class exemption to implement the trackage rights which were
imposed as conditions to the Commission’s approval of the BN/Santa Fe merger. Decision No.
38, at 87.

Conrail’s efforts to distinguish the BN/Santa Fe proceeding are unavailing. Contrary
to Conrail’s claim (CR-21, at 94 n.50), the Commission did decide the issue raised by Bunge -
- which was the same issue raised by Conrail here -- against Bunge. See Decision No. 38, at
87 n.116. Moreover, just as in the BN/Santa Fe proceeding, the Commission will not need to
revoke the exemption in order to develop the information it needs to assess the BN/Santa Fe

trackage rights settlement agreement. The wrackage rights in this proceeding are the subject of




scrutiny at least as intensive as that given to the settlement-related trackage rights in the
BRM/Santa Fe proceeding. Here, the Applicants, BN/Santa Fe, Conrail and other parties have

submitted multiple volumes and thousands of pages of argument and evidence concerning the

feasibility and competitiveness of the BN/Santa Fe trackage rights. The Board is being

provided with sufficient information to conduct a "thorough examination" about whether the
trackage rights at issue provide an adequate remedy for the alleged competitive harms. The
revocation of the exemption notice would do nothing to further that end.

Accordingly, BN/Santa Fe respectfully submits that Conrail’s Petition for Revocation
of Settlement-Related Trackage Rights Class Exemption should be dismissed as premature or

denied.




Respectfully submitted,

ﬁ@,g- e —
Jeffrey R. Moreland Erika Z.Yones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

April 18, 1996




CERTIFICA

I hereby certify that copies of Reply to Petition of Consolidated Ruil Corporation for

Revocatior. of Settlement-Related Trackage Rights Class Exemption (BN/SF-53) have been

served tais 18th day of April, 1996, by first-class mail, postage prepaid on all Parties of
Record in Finance Docket No. 32760 and by hand-delivery on counsel for Consolidated Rail

Corporation.

( . O~
Ke ﬂ . O’Brien
Mayer, Brown & Platt
2000 Pennsylvania Avenue, N.W.
Suite 6500
Washington, D.C. 20006
(202) 778-0607
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MICHAEL L. ROSENTHAL
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202 662-5448 SPONDENT OFFICE
DIRECYT TELEFAX NUMBER ‘ 44 AVENUE DES ARTS

202) 778-5448 April 16 A 1994 BRUSSELS 1040 BELGI'M
TELEPHONE 32-2-512-9890

TELEFAX 32-2-502-1598

BY hAND

Hon. Vernon A. Williams

Secretary

Surface Transportation Board

Twelfch Street and Constitution Ave.,
Washington, D.C. 20423

Re: Finance Docket No.
Corp., et al. -- Control & Merger
Pacific Rail Ccr et al.

Dear Secrctary Williams:

Pursuant tC 49 C.F.R. § 1180.6(b) (1) and (4), as

-clarified in Decision No. 3 in the above-captioned proceedig,
served September 5, 1995, pp. 5-6, we are enclosing an
criginal and twenty copies of UPC’s 1995 Annual Report and an
original and twenty copies of UPC’s 10-K form for the fiscal
year ended Decembe:: 31, 1995, and an original and twenty
copies of MP’'s 10-K for the fiscal year ended December 31,
1995. Please date-stamp the enclosed extra copy of this
fiiing and veturn it to the messenger for our records.

By copy of this letter, all parties of record are
being notified of the filing of these documents with the
Board. Parties interested in a copy of tnese dc~uments may
contact counsel for the Applicants.

Sincerely,
Michael L. Rosenthal
Enclosure

cc (w/o encl.):
All Parties of Record
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DAQRCIT&EMT. N.E. - SUITE 750 600 PEACHTREE STREET. N.E. - SUITE 5200 601 PENNSYLVANIA AVENUE, NW.
ATLANTA, GEORGIA 30309-3964 ATLANTA, GEORGIA 30308-2216 SUITE 640
TELEPH?NE 404-885-365 TELEPHONE: 2404-885-3000 NORTH BUILDING
. LE: 404-885-365 FACSIMILE: 404 885-3900 WASHINGTON, D.C. 20004

Pubhc Record TELEPHONE: 202-274-2950

g FACSIMILE: 202-274-2994

Apnl't6r996 117 T—

Officv o the Secretary
HAND DELIVERED

fy
Mr. Vernon A. Williams “ APR 19 1995

Surface Transportation Board
Case Control Sranch

Room 2215

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Part of
Public Record

Re:  Finance Docket No. 32760, Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pacific Railr.ad Company -- Control & Merger --
Southern Pacific Rail Corporation, Southern. Pacific Transportation Company, St.

Louis Southwestern Railway Company, SPCSL Corp. and the Denver and Rio
Grande Western Railroad Company

Dear Secretary Wiiliams:

Enclosed please find The Kansas City Southern Railway Company’s Responses tc
Applicants’ Seventh Discovery Requests ("KCS-41").

Also enclosed is a 3.5 inch diskette containing the text of KCS-41.
Sincerely yours,
Whllian (2 Nlalling 7R
William A. Muilins
Enclosures

cc: The Honorabie Jerome Nelson
Restricted Service List
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTIIWESTERN RAI".WAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY S RESPONSES-TO

NTS’

Richard P. Bruening

Robert K. Dreiling

The Kansas City Scuthern
Railway Company

114 West 11th Street

Kanzas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W.

Suite 400

Washington, D.C. 20007
Tel: (202) 342-8400

Fax: (202) 338-5534

April 16, 1996

vV ENT ERhﬁ
. ica of the Secretary

'i APR 19 1996

John R. M«L B e R "J‘
Alan E. Lubd-——____._u—._.._\———-ﬁ——“j
William A. Mullins
David B. Foshee
Troutman Sanders LLP
601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2609
el: (202) 274-2950
ax: (202) 274-299/

Attorneys for The Kansas City Southern
Railway Company
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S RESPONSES TO
APPLICANTS’ SEVENTH SET OF DISCOVERY REQUESTS

The Kansas City Southern Railway Company ("KCS") responds to Applicants’
Seventh Set of Discovery Requests as follows:

KCS reasserts and incorporates by reference, its General Objections to / pplicants’
discovery requests as set forth in KCS-28, paragraphs 3 through 13. Further, KCS note. that
Applicants’ references to “interrogatories and document requests” is 11isplaced as to the
Requests for Admission included in this pleading. Subject to these objeciions and to prior
rulings by Administrative Law Judge Nelson, KCS responds to Applicants’ individual
interrogatories as follows:

ADMISSIONS

1. A trackage rights agreement dated May 8, 1933, between The Yazoo and

Mississippi Valley Railre..d Company and the Houston & Shreveport Railroad Company,




joined by its lessee, the Texas and New Orleans Railroad Company, covering tracks from
about 596 feet south of Jordan Avenue to a connection with SSW in the vicinity of
Commerce Street in Shreveport, Louisiana ("the Jordan Ave. trackage rights agreement"),
provides in Section 3 as follows:

All rules, regulations or orders with respect to the movement of engines, cars
and trains, and the switching of cars on the Track, or to the maintenance,
operation and use of the Track, or governing and conduct of employees, shall
be reasonable and fair, and without any unreasonable preference or
discrimination in favor of or against either party hereto; provided, however,
that in the movement of trains, engines and cars upon and over the Track,
those of the same class shall be accorded equal rights, while those of a
superior class shall have preference over those of a inferior class. TKCS]

Response: KCS admits that the "Jordan Avenue Trackage Rights Agreement"
exisis. T'he Agreement, being a written document, speaks for itself.

2. KCS and its affiliates are bound by the Jordan Ave. trackage rights agrecment.

[KCS]

Response:  KCS objects to this request as calling for a legal conclusion

- 4 KCS and its 2fTiliates intend to comply with the terms of the Jordan Ave.
trackage rights agreement, including the language quoted above in Request No. 1. [KCS]

Kesponse:  While KCS adinits that, subject to the qualification noted below, it
intends to comply with the terms of the Agreement, it acknowledges that the actual
administration of trackage rights agreements does not always conform to the terms of the
agreemenis as written.

4. A trackage rights agreement dated December 13, 1980, between the Kansas
City Southern Railway Company and the Louisiana & Arkansas Railway Company and

Southern Pacific Transportaton Company and St. Louis-Southwestern Railway Company

w i




covering KCS’ line of railroad from its Harriet Street Yard at Shreveport, Louisiana,
southeasterly to Red Junction ("Red Junction trackage rights agreement”) provides in Section
5 as follows:

All passenger trains shall be given preference over other trains and road trains

shall be given equal dispatch according to their class. All operations upon and

over the Red Line shall be conducted with due regard to and without

reasonable interference with rights of all users.
[KCS]

Response:  KCS admits that the "Red Junction Trackage Rights Agreement" exists.

The Agreement, being a written document, speaks for itself,

3. KCS and its affiliates are bound by the Red Junction trackage rights

agreement. [KCS]

Response:  KCS objects to this reques. as calling for a legal conclusion.

6. KCS and its affiliates intend to comply with the '2rms of the Red Junction
trackage rights agreement, including the language quoted above in Request No. 4. [KCS]

Response:  While KCS admits that, subject to the qualification noted below, it
intends to comp!y with the terms of the Agreement, it acknowledges that the actual
administration of trackage rights agreements does not always conform to the terms of the
agreements as written.

¢ A A January 1, 1937, agreement between the Kansas City Southern Railway
Company and Texas and Fort Smith Railway Compar , on the one hand, and Guy A.
Thompson, Trustee, on the other, relating to joint use of tracks between De Quincy,
Louisiana and Beaumont, Texas ("Beaumont trackage rights agreement"), provides in Section

13 as follows:




[A]ll time cards, rules, regulations or orders for the movement of trains upon
the Joint Line, issued by the Southern Company, shall be reasonable, just and
fair to the Trustee, withcut preference for or discrimination in faver of the
Southern Company.

All passenger trains upon the Joint Line shall be given preference over

other trains, and the trains of the parties hereto shall be given equal dispatch,

according to their class.
[KCS]

Response:  KCS admits that the "Beaumont Trackage Rights Agreement” exists.
The Agreement, being a written document, speaks for itself.

8. KCS and its affiliates are bound by the Beaumont trackage rights agreement.
[KCS]

Response:  KCS objects to this request as calling for a legal conclusion.

9 KCS and its affiliates intend to comply with the terms of the Beaumont
trackage rights agreement, including the language quoted above in Request to. 4. [KCS]

Response: ~ While KCS admits that, subject to the qualification noted ovelow, it

intends to comply with the terms of the Agreement, it acknowledges that the actual

administration of trackage rights agreements does not always conform to the terms of the

agreements as written.
INTERROGATORIES
1. If *he answer to any Request for Admission is other than an unqualified " Yes,"
state every respect in which you disagree with the request. [KCS]
Response: ~ KCS objects to this interrogatory as being vague and incapable of a

meaningful response as written. Subject to this objection, KCS states that whether KCS is




’

"bound by" the various agreements calls fur legal conclusions based on a variety of factors.

Also, whiie KCS may "intend to comply" with an agreement, the actual administration of an

agreement may not always conform to the terms of the agreement as written. Compliance

may be a policy or goal that does not necessarily reflect the reality of how trackage rights

agreements are administered in the field.

This 16th day of April, 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James r. Rill

Sean F.X. Beland

Virginia R. Metallo

Coll'er, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Washington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

Ua % ZwM/(

John R. Molm

Alan E. Lubel

William A. Mullins

Troutman Sanders LLP

601 Pennsyivania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City Southern

Railway Company




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing "The Kansas City Southern Railway

Company’s Resyonses to Applicants’ Seventh Set of Discovery Requests" was served this
16th day of April, 1996, by hand delivery to Applicants and upon the restricied service list
by U.S. mail.

Mo T. Futef

Attorney for The Kansas City Southern
Railway Company
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‘CBILIZATION OFFICE

1029 North Royal Street
Suite 400
Alexandria, Va. 22314
Office: (800) 814-3531 Fax: (800) 641-2255

April 15, 1996

Via Hand Delivery

Honorable Vernon A. Williams
S-cretary

The Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Finance Docket No. 32760, Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Paci ic Railroad Company -- Control & Merger --
Southern Pacific Fail Corporation, Southern Pacific Transportation
Company, St. Louis Southwestern Railway Company, SPCSL Corp. and the
Denver and Rio Grande Western Railroad Company

Dear Secretary Williams:

Enclosed for filing i~ (the above-captioned case are an original and twenty copie . of
the Coalition for Compeuitive Rail Transportation’s responses to Applicants’ fifth set «f
interrogatories and requests for production of docur ients identified as CCRT-7.

Pespectfully Submitted,
4

Skt

John T Estes
Executive Director

T ety ,.:;;.D.‘.-._.. ==

Ctlles of ihe Sacretary
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMRY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPURATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

COALITION FOR COMPETITIVE RAIL TRANSPORTATION ‘CCRT)
RESPONSES TO APPLICANTS' FIFTH SET OF INTERROGATORIF€

AND REQUESTS FOR . RODUCTION OF "OCUMENTS

John T. Estes

Executive Director

Coalition for Competitive Rail Transportation
1029 North Royal Street, Suite 400
Alexandria, Va 22314

(800) 814-3531

April 15, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPAN
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND T.iE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

John T. Estes April 15, 1996
Executive Director

Coalition for Competitive Rail Transportation (CCRT)

1029 North Royal Street

Suite 400

Alexandria, Virginia 22314

phone: (800) 814-3531

fax:  (800) 641-2255

COALITION FOR COMPETITIVE RAIL TRANSPORTATION (CCRT)
RESPONSES TO APPLICANTS’ FIFTH SET OF INTERT.OGATOFIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Coalition for Competitive Rail Transportation (CCRT) submuts the following responses to
the discovery request served by Applicants (UP/SP) on April 8, 1996.




RESPONSES TO INTERROGATORIES AND DOCUMENT REQUESTS

INTERROGATORIES

Interrogatory No. 1: Do you have any information about any offers made by or on behalf of any
party to this proceeding oppe.ing the UP/SP merger, or anyone affiliated with such party, to
provide funds or other consideration to another such party to help finance its opposition
efforts, and, if so, state that information and identify (and produce) any documents referring
or relating to such offers. [You may exclude offers made to an association party by its
members, or offers to finance work which was proffered to the Board as being jointly
sponsored by the parties involved in the offer.] [Cen-Tex, CR, KCS, MRL, Tex Mex,
CCRT, CMA, NITL, SPI, STRICT, WCTL, WSC])

Response: No response is necessary by CCRT to this interrogatory in view of the ruling by Judge
Nelson on this matter on April 12, 1996.

DOCUMENT REQUESTS

Document Request No. 1: Provide the tonnage data supporting each of the percentages
listed in Figure Nos. 1, 2, 3 and 4 (pp. 11-12, 16-17) of the Verified Statement of Thomas D.
Crowley (SPI V.S.-4). [SPI]

Document Request No. 2: To the extent not done as part of your prior discovery
responses or March 29 filings, with respect to the joint verified statement of Patteye J.
Simpson and H. Lvnn Turner, identify any instances relied on to support their statements in:

(a) the second buliet-point on p.96, including for each instance (1) the name of the
shipper, (2) the local carrier (3) the rail origination, local destination, and final destination city
and state, (4) the date of any shipments, and (5) the name and seven-digit STCC code of the
chemical shipped,

(b) the third bullet-point on p. 96, including for each instance (1) the name of the
shipper, (2) the city and state of each manufacturing facility, (3) the relevant dates of
operation of each facility, and (4) the name and seven-digit STCC code of any chemicals
subject to such rescheduled production;

() the first bullet-point on p. 97, including for each instance (1) the name of the
shipper, (2) the local carrier, (3) the rail origination, local destination, and final destination city
and state, (4) th> dute of any shipments, and (5) the name and seven-digit STCC code of the
chemical shipped,

3




CERTIFICATE OF SERVICE

L, Johi. T. Estes, certify that, on the 15th day of April, 1996, I caused a copy of the
foregoing document to be served by hand or overnight mail as appropriate on the
representatives set forth below and by first-class mail, postage prepaid, or by a more
expeditious manner of delivery on all parties appearing on the restricted service list established
pursuant to paragraph nine of the Discovery Griidelines in Finance Docket No. 32760, and in
addition by hand on :

Director of QOperations
Antitrust Division

Suite 500

Department of Justice
Washington, D.C. 20530

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROQOL A. HARRIS

Southern Pacific Transportation Company
One Market Plaza

San Francisco, California 94105

(415) 541-1000

PAUL A. CUNNINGHAM
RICHARD B. HERZOG
JAMES M. GUINIVAN
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

ARVID E. ROACH I

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington and Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Premerger Notification Office
Bureau of Competition
Room 303

Federal Trade Commission
Washington, D.C. 20580

%Estes

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania 18018
(610) 861-3290

JAMES V. DOLAN

PAUL A. CONLEY, JR.
LOUISE A. RINN

Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-5000
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WASHINGTON,D.C. 200.37-1420 TELEPHONE DIl 4471’ 239-4466
FACSIMILE Oll (4471) 839-3537
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April 16, 1996

VIA_HAND DELJIVERY

Mr. Vernon A. Williams
Interstate Commerce Commission
Case Control Branch

Roor 1324

1201 Constitutior Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Facific
Corporation, et al. -- Control ard Merger =--
Southern Pacific Corporation, et al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned case are one
original and twenty copies of Consolidated Rail Corporation's
Responses and Objections to Applicants' Sixth Set of
Interrogatories and Requests For Production of Documents,
designated .s dc_.ument CR-30.

80 enclosed i a 3.5-inch wordPerfect S.1 disk
__containing che text of CR-30.
3 -

. EATT T
omwor@ MV‘S7>>:>ﬁ Sincerely,

u~[?7 Part o : Jos¢bh E. X1116ry, Jr.N&—

'
L

y

B Attorney for Consolidated
=il / Rail Corporation

- [}
\;\\..

Fnclosures
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI .ACIFTC RAILROAD COMPANY

== CONTROL ..+ MERGER --

SOUTHERN PACIFIC RAIL CC’': <ATICN, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. ..OUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CONSOLIDATED RAIL CORPCRATION'S RESPOMNCEES
ANP OBJECTIONS TO APPLICANTS' SIXT!'i SET OF

INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Constance L. Abrams

Jonathan M. Broder

Anne E. Treadway

CCNSOLUIDATED RAIL CORPORATION
2001 Market Street
Philadelphia, PA 19101

Daniel K. Mayers

A. Stephen Hu:, Jr.

Joseph E. Killory, Jr.
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, D.C. 20037

April 16, 1996

¢,




BEFORE THE
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

—= CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CONSOLIDATED RAIL CORPCRATION'S RESPONSES
AND OBJECTIONS TO APPLICANTS' SIXTH SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS
Core=nlidated Rail Corporation ("Czunrail") hereby

provides its responses and objections to Applicants' Sixth Set of

Interrogatories and Document Requests, datec April 9, 1996.

GENERAL RESPONSE AND GENERAL OEJECTIONS
Conrail incorporates herein by reference the General
Response and General Objections set forth in its prior responses
and objections to Applicants' First, Second and Third Sets of
Interrogatories and Requests for “roduction of Documents.
SPECIgIC RESPONSES
TO INDIVIDUAL REQUESTS

INTERROGATORIES

Interrogatories 1-5 and 9-10 are not directed to

Conrail.




6. State all facts supportznq the contentions by
Conrail witness Good that "SP is particularly aggressive about
its pricing strategy® (Good V.53., p. 1) and that SP's prlcxng led
other railroads (including UP) to reduce their prlces, including,
but not limited to, identity of shlppers and receivers, identity
of all bidders, commodities, origins and destinations of traffic,
rates offered, and app-oximate dates of pricing actions. [The
response need not include facts described on the face of Mr.
Good's statement or in workpapers already produced to
Applicants.] [CR]

Additional Objections and Response: Conrail objects to

this Interrogatory on the grounds that it is overbroad and unduly
burdensome. The burdensome search called for by the
Interrogatory is particularly inappropriate in light of the fact

that Mr. Good was available for deposition by Apn.licants.

Subject to and without waiving these objections,

Conrail states that the bases for Mr. Good's statements regarding
SP's aggressive pricing strategy and the competitive effect of
that pricing strategy are set ferth in his testimony. As
explained in his testimony, Mr. Gond's understanding of SP's
aggressive pricing stractegy is “ased cn direct personal
experience acquired (i) in his three sears at SP, as Director of
Sales in the Automotive Business Group c¢f the Southern Pacific
Rail Corporation from 1988 to 1990; and (ii) in his six years at
Conrail in which he has worked in the Forest Products Group
(responsible principally for the shipping of pulp and paper, and
scrap paper).

In his work for SP in the automotive area, Mr. Good was
aware of -- and helped to execute -- SP's policy of aggressively

competing on price, and he was directly aware of the price-




lowering impact of that pricing strategy on SP's competitors. In

his work for Conrail in the forest products area, Mr. Good
understands that SP has followed a similarly aggressive approach
with regard to pricing the shipment of pulp, paper and scrap
paper. That understanding is based on what customers have told
him, what he has observed with regard to SP's success in winning
contracts for shippers served by more than one railroad, and his
review of price discrepancies in published tariffs, such as for
shipment of scrap paper.

In addition to Mr. Good's Verified Statement, the data
set forth in Conrail's past and current scrap paper tariffs --
which are being produced in response to Dccument Request No. 36
-- strongly support the view that SP has been an aggressive price
leader in the forest products area. Those data show that, at
points served by more than one railroad (including SP or une of
its affiliated railroads) SP frequently offers a lower price --
and often a substantially lower price =-- than UP or other

competing railroads.

7. State all facts supporting the contentions by
Conrail witness Bridges ti.at "SP has a very aggressive pricing
strategy" and "SP is almost always more price aggressive"
(Bridges, V.S., p. 3) and that SP's pricing led other railroads
(including UP) to reduce their prices, including, but not limited
to, identity of shippers and receivers, identity of all bidders,
commodities, origins and destinations of traffic, rates offered,
and approximate dates of pricing actions. [The response need not
include any facts described on the face of Mr. Bridges' tatement
or in workpapers already produced to Applicants.) [CR]




Additional Objections and Response: Conrail objects to
this Interrogatory on the grounds that it is overbroad and unduly

burdensome. The burdensome search called for by the

Interrogatory is particularly inappropriate in light cf the fact

that Mr. Bridges was available for deposition by Applicants.

Subject to and without waiving these objections,
Conrail states that the bases for Mr. Bridge's statements
regarding SP's aggressive pricing strategy and the competitive
effec: of that pricing strategv are set forth in his testimony.
As explained in his testimony, Mr. Bridge's understanding of SP's
aggressive pricing strategy in the international intermodal area
is based on Mr. Bridges' four years of direct personal experience
in international intermodal marketing, including the last two
years as Director of International Marketing in the Intermodal
Services Group at Conrail.

Conrail's international intermodal marketing effort
includes, among other things, serving as the Eastern porticn of
the rail "land bridge" by which goods are transported from West
Coast ports to East Coast markets. Mr. Bridges understands that,
in that capacity, Conrail serves as the hand-off railroad for
shipments handled by SP, UP, BNSF, and other railroads.

Moreover, from his communications with customers and obhservations
of the mark._cplace, Mr. Bridges is avare -- where customers have
more than one railroad available -- which railroad has

successfully bid for the Western leg of ti.» intermo~al business.




8. State all facts supporting the contentions by

Conrail witness McNeil that "SP's bids are almost always lower"
(McNeil V.S., p. 5) and that SP's pricing led other railroads
(including UP) to reduce their prices, including, but not limited
to, identity of shippers and receivers, identity of all bidders,
commodities, origins and destinations of traffic, rates offered,
and approximate dates of pricing actions. [The response nead not
include any facts described on the face of Mr. McNeil's statement
or in workpapers already produced to Applicants.]) [CR]

al Objecti e: Conrail objects to
this Interrogatory on the grounds that it is overbroad and unduly
burdensome. The burdensome search called for by the
Interrogatory is particularly inappropriate in light of the fact
that Mr. McNeil was available for deposition by Applicants.

Subject to and without waiving these obijections,

Conrail states that the bases for Mr. McNeil's statements
regarding SP's aggressive pricing strategy are set forth in his
testimony and accompanying workpapers that previously have been
produced to Applicants. As explained in his testimony, Mr.
McNeil's understanding of the automotive shipping market -- and
SP pricing strategy in that market -- is based on his 17 years of
direct personal experience working principally in that area at
Conrail, including his current position as Director >f Market
Development for the Automotive Services Group. Price information
supporting the statement cited by the Interrogatory can be found
in the workpapers submitted with Mr. McNeil's Verified Statement.

Further supporting information can be found in the the numercus

Master Agreements, Supplemental Agreements, and Amendments to

those Agreements for the transportation by rail of automobiles




and automotive paits that Conrail is producing in response to

Docnment Request No. 36.

DOCUMENT REQUESTS
Document Requests 1-35 and 37 are not directed to

Conrail.

36. Produce all documents supporting or otherwise
relating to the facts provided in response to Interrogatories 6-
8. [CR) :

Additiona. Objections and Response: See objections and
responses to Interrogatory Nos. 6-8.

Subject to and without waiving those objections,
Conrail is, as described in the Interrcgatory r.sponses,

producing responsive, non-privileged documents.

Constance L. Abrams

Jonathan M. Broder

Anne E. Treadway

CONSOLIDATED RAIL CORPORATION
2001 Market Street
Philadelphia, PA 19101

Stephen Hut, Jr.
Joseph E. Killory, Jr.
WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, D.C. 20037

April 16, 1996




CERTIFICATE OF SERVICE

I certify that on this 16th day of april, 1996, a copy
of the foregoing Consolidated Rail Corporation's Objections and
Responses to Applicants' Sixth Set of Interrogatories and

Requests for Production of Documents was served by hand delivery
to:

Arvid E. Roach II

S. William Livingston, Jr.
Michael L. Rosenthal
Covington & Burling

2201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Nineteenth Street, N.W.
Wash' agton, D.C. 20036

and served by facsimile transmission on all parties on the

Restricted Service List.

Josgph JE. ilory, Jr./~







Item No. \ ? { (/73

Page Count

dor 375 AN SANDERS LLP

N E ¥ S L AW
A LIMITED LIABILE v’l'n!l!n

NATIONSBAMK PLAZA
WcE’A FEESKR!EIVNE SUITE. 750 600 PEACHTREE STREET, N.E. - SUITE 5200 601 PENNSYLVANIA AVENUE, N w
ATLAN A s | ATLANTA, SEORGIA 30308-2213 SUITE 640
. TELEPHONE "404-885- 30?1 TELEPHONE: 404-885-3000 NORTH BUILDING
FACSIMILE: 404-885-365 FACSIMILE: 404-885-3900 WASHINGTON, D.C. 20004
TELEPHONE: 202-274 2950
FACSIMILE: 202-274-2994

April 15, 1496
HAND DFLIVERED

Mr. Vermnon A. Williams
Surface Transportation Board
Case Control Branch

Room 2215

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Finance Docket No. 32760 Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pucific Railrcad Company -- Control & Merger --
Southern Pacific Rail Corporation, Southern Pacific Transportation Company, St.
Louis Southwestern Railway Company, SPCSL. Corp. and the Denver and Rio
Grande Western Railroad Company

Dear Secretary Williams:

Enclosed please find The Kansas City Southern Railway Company’s Responses to
Applicants’ Fourth, Fifth and Sixth Discovery Reuuests ("KCS-38," KCS-39," and "KCS-40").

Also enclosed is a 3.5 inch diskette containing the text of KCS-38, KCS-39, and KCS-40.
Sincerely yours,

William A. Muilins

Enc'osures

cc: The Honorable Jerome Nelson
Restricted Service List
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"UNION PACiFIC CORPORATION, UNION PACIFIC RAILROAD COMFANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTAION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTEFRN RATLRCAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMI
APPLICANTS’ FOURTH SET OF INTERI 0 Z e, N /] Z/

AND REQUESTS FOR PRODUCTION OF

Richard P. Bruening John R. Molm

Robert K. Dreiling Alan E. Lubel

The Kansas City Southern William A. Mullins

Railway Company David B. Fosnee

114 West 11th Street Troutman Sanders LLP

Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.

Tel: (816) 556-0392 Suite 640 - North Building

Fax: (816) 556-0227 Washington, D.C. 20004-2609
Tel: (202) 274-2950

James F. Rill Fax: (202) 274-2994

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott

3050 K Street, N.W.

Suite 400

Washington, D.C. 20007

Tel: (202) 342-8400 Attorneys for The Kansas City Southern

Fax: (202) 338-5534 Railway Company

April 15, 1996
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Finance Docket No. 32760

UNION PACIFIC CORPORATIOIN, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD CCMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S RESPONSES TO
APPLICANTS’ FOURTH SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS

The Kansas City Southern Railway Company ("KCS") responds to Applicants’ Fourth
Set of Interrogatories and Requests for Production of Documents as follows:
KCS reasserts and incorporates by reference, its General Objections *0 Applicants’

discovery requests as set forth in KCS-28, paragraphs 3 tirough 13. Subject to tuese

objections and to prior rulings by Administrative Law Judge Nelson, KCS responds to

Applicants’ individual interrogatories as follows:
13. With respect to the transcript cited at KCS-33, p.48, (a) who prepared it; (b)
was it prepared from a recording (if so, produce it); (c) are there any notes (if so, produce

them); (d) who provided it to KCS; (e) is KCS aware of any alterations from what was in




fact said on the conference call, inserted by anyone; (f) if so, identify same and who
inserted them; (g) state fully KCS’ knowledge, or lack of knowledge, as to the accuracy of
the transcript. [KCS]
Response:
James H. Sullivan of James H. Sullivan Research.
Yes. KCS does not have within its possession, custody or control the actual
recording.
If such notes exist, they are not in the possession, custody or control of KCS.
James H. Sullivan
Yes.
Pg. 10, line 42, the words "BYE BYE esp to Mike H-" were inserted by Mr.
Sullivan.

Based upon the representation of Mr. Sullivan, KCS believes the transcript to be an

accurate reflection of the September 26, 1995 Union Pacific Teleconference with

analysts.




This 15th day of April, 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 555-0227

James F. Rill

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Washington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

John R. Molm

Alan E. Lubel

William A. Mullins

Troutman Sanders LLP

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City Southern

Railway Company




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing "The Kansas City Southern Railway

Company’s Responses to Applicants’ Fourth Set of Interrogatories and Requests for
Production of Documents" was served this 15th day of April, 1996, by hand delivery to
Applicants and upon the restricted service list by U.S. mail.

Gaon T Fotaf

Attorney for The Kansas City Southern
Railway Company
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AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S RESPONSES TC
APPLICANTS’ FIFTH SET Or INTZRROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Richard P. Bruening John R. Molm
Robert K. Dreiling Alan E. Lubel
The Kansas City Southern Wuliam A. Mullins
Railway Company David B. Foshe=
114 West 11th Street Troutman Sanders LLP
Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.
Tel: (816) 55.-0392 Suiie 640 - North Building
Fax: (816) 556-0227 Washington, D.C. 20004-2609
Tel: (202) 274-2950

James F. Rill Fax: (202) 274-2994
Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott

3050 K Street, N.W.

Suite 400

Washington, D.C. 20007

Tel: (202) 342-8400 Attorneys for The Kansas City Southern
Fax: (202) 338-5534 Railway Company

April 15, 1996
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNIO! PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACT .C RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S RESPONSES TO
APPLICANTS’ FIFTH SET CT INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS

The Kansas City Southern Railway Company ("KCS") responds to Applicants’ Fifth
Set of Interrogatories arid Requests for Production of Documents as follows:

KCS reasserts and incorporates by reference, its General Objections to Applicants’
discovery requests as set forth in KCS-28, paragraphs 3 through 13. Subject to these
objections and to prior rulings by Administraiive Law Judge Nelson, KCS responds to
Applicants’ individual interrogatories as follows:

1 Do you have any information about any offers made by or on behalf of any
party to this proceeding opposing the UP/SP merger, or anyone affi'iated with such party, to
provide funds or other consideration to another such party to help finance its opposition
efforts, and, it so, state that information and identify (and produce) any documents referring

or relating to such offers. [You may exclude offers made to an association party by its




memoers, or offers to finance work which was proffered to the Board as being jointly

sponsored by the parties involved in the offer.] [Cen-Tex, CR, KCS, MRL, Tex Mex,
CCRT, CMA, NITL, SPI, STRICT, WCTL, WSC]

Response: KCS objects to this interrogatory as requesting information that is
neither relevant to this proceeding nor likely to lead to the discovery of admissible evidence.
KCS further objects on the grounds that such information is subject to the work product #nd
joint and common defense privilege and protected by the First Amendment.

Document Requests

2. To the extent not done as part of your prior discovery responses or March 29
filings, with respect to the joint verified statement of Patteye J. Simpson and H. Lynn
Turner, identify any instances relied on to support their statements in:

(a) the second bu!let-point on p. 96, including for each instance (1) the
name of the shipper, (2) the local carrier (3) the rail origination, local destination, and final
destination city and state, (4) the date of any shipments, and (5) the name and seven-digit
STCC code of the chemical shipped;

(b) the third bullet-point on p. 96, including for each instance (1) the name
of the shipper, (2) the city aad state of each manufacturing facility, (3) the relevant dates of
operation of each facility, and (4) the name and seven-digit STCC code of any chemicals
subject to such rescheduled production;

(c) the first bullet-point on p. 97, including for each instance (1) the name

of the shipper, (2) the local carrier, (3) the rail origination, local destination, and final




destination city and state, (4) the date of any shipments, and (5) the name and seven-digit

STCC code of the chemical shipped;

(d  the second bullet-point on p. 97, including for each instance (1) the
name of the shupper, (2) the rail origination and destination city and state, (3) the date of any
shipments, and (4) the name and seven-digit STCC code of the chemical shipped;

(¢) the third bullet-point on p. 97, including for each instance (1) the name
of the shipper, (2) the rail origination and destination city and state, (3) the date of any
shipments, and (4) the name and seven-digit STCC code of the chemical shipped; and

) the first bullet-point on p. 98, including for each instance (1) the name
of the shipper, (2) the rail origination and destination city and state, (3) the date of any
shipments, and (4) the name and seven-digit STCC code of the chemical shipped. [KCS]

Response: Document Request No. 2 does not seek any documents. ;.3 worded KCS
assumes Applicants intended the request as an interrogatory, and it will respond accordingly.
Further, Witness Turner has no documents to substantiate the situations described on pages
96 through 93 of the joint statement since he is no longer employed by SP. Accordingly, the
following responses are based upon information and belief and the witness’ best recollection
of the facts.

(@)(1) Schintech Plastics; (2) Union Pacific; (3) Houston, TX as rail origination,

Houston, TX as local destination and various final destination cities/states; (4) in
late 80’s and/or early 90’s - unknown whether the practice continues; (5) Plastics

28-211-43.




(b)(1) Cabot Corporation; (2) Rail stations Bayou Sale, LA on SP and Tate Cove,

LA on UP; (3) Boih plants continue to be operational; (4) Carbon Blacks, 28-996-
10.
(c)(1) Texas Eastman Division, Eastman Chemical Company, (2) Jointly served
facilities at Longview, TX by UP and ATSF (ATSF interchange to SP at Tenaha,
TX for Houston, TX (Galena Park destined traffic); (3) Pak Tank for account of
Texas Aromatics, Galena Park (Houston) TX; (4) at least until March, 1995; (5)
Propionic Acid, 28-186-34, Petroleum Naphtha, 29-119-82.
(d)(1) Various shippers, including Exxon Chemical, USA, Baytown, TX and Eastman
Chemical Company, Longview, TX; (2) Various Northeast and Southeast
destinations and consignees on lines of CR, NS, CSXT, IC and others, including,
GATX terminal at Argo, Illinois on IC lir= and Netera Chemical at Harriman, NY on
Conrail, (3) at least until March, 1995; (4) Solvents 2. 34-20, Plastics 28-211, and
others.
(e)(1) UP’s exclusive customer at Odessa, TX is Rexene Polymers, unable to recall
SP’s customer or actual receiver in the Los Angeles, CA area; however, witness
believes shipments were destined to Long Beach, CA.
(f)(1) Exxon Chemical USA; (2) Rail origins of Baytown and Mt. Belvieu, TX on
SP and Baytown. TX on UP; (3) Various dates of shipment since 1970’s and probably

to the present; (4) Plastics 28-211.




This 15th day of April, 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Washington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

Mo T Fotef

John R. Molm

Alan E. Lubel

Willian A. Mullins

Troutman Sanders LLP

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City Southern
Railway Company




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing "The Kansas City Southern Railway

Company’s Responses to Applicants’ Fifth Set of Interrogatories and Requests for Production

of Documents" was served this 15th day of April, 1996, by hand delivery to Applicants and

upon the restricted service list by U.S. mail.

0o T- Lotef

Attorney for The Kansas City Southern
Railway Company
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COGr
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAJLROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S RESPONSES TO
APPLICANTS’ SIXTH SET OF INTERROGATORIES

AND REQUESTS “OR PROD N OF

Richard P. Bruening John R. Molm

Robert K. Dreiling Alan E. Lubel

The Kansas City Southem William A. Mullins

Railway Company David B. Foshee

114 West 11th Street Troutman Sanders LLP

Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.

Tel: (816) 556-0392 Suite 640 - North Building

Fax: (816) 556-0227 Washington, D.C. 20004-2609
Tel: (202) 274-2950

James F. Rill Fax: (202) 274-2994

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, kil & Scott

3050 K Street, N.W.

Suite 400

Washington, D.C. 20007

Tel: (202) 342-8400 Attorneys for The Kansas City Southern

Fax: (202) 338-5534 Railway Compaiy

Aol 15, 1996
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UNION PACTFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTIERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAN COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPAN ' 5 RESFONSES TO
. APPLICANTS’ SIXTH SET OF INTERROGATORIES

&

The Kansas City Southern Railway Company ("KCS") responds to Applicants’ Sixth
Set of Interrogatories and Requests for Production of Documents as follows:

KCS reasserts and incorporates by reference, its General Objections to Applicants’
discovery requests as set forth in KCS-28, paragraphs 3 through 13. Subject to these
objections and to prior rulings by Administrative Law Judge Nelson, KCS responds to
Applicants’ individua! interrogatories as follows:

37.  Produce the publication listed as the third item on p. 153 of the verified
statement of James MacDonald. [KCS]

Response: This document has been placed in KCS’s document depository
(NOJ00572K - N0OOO628K).




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing "The Kansas City Southern R.0! v2y

Company’s Responses to Applicants’ Sixth Set of Interrogatories and Requests for Production

of Documents" was served this 15th day of April, 1990, by hand delivery to Applicants and
upon the restricted service list by U.S. mail.

W% M‘/{

Attorney for The Kansas City Southern
Railway Company
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PETER J. SHUDTZ
General Counsel

Office of the Secretary

Case Control Branch

Surface Transportation Boari
1201 Constitution Ave., N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760
Union Pacific - Control & Merger - Southern Pacific

Reply to Joint Motion
Dear Secretary Williams:
Fr.closed for filing is an original and twenty copies of our
Reply to Joint Motion of NITL, et al. in the above-captioned

proceeding.

Very truly yours,

2 ) s~

The Honorable Jerome Nelson
Administrative Law Judge

Arvid E. Roach II, Esquire

Paul A. Cunningham, Esquire
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAY)/E}
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHEKN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIV GRANDE WESTERN RAILROAD COMPANY

REPLY TO JOINT MOTION OF
NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE, ET AL.

By Joint Motion dated April 10, 1996, the National Industrial T-ansportation League,

t al

seek a Board order restricting the parties who may make responsive filings in this
proceeding on April 29, 1996. In brief, movants argue that the Board’s prior decisions do
not contemplate the making of such responsive filings by non-applicants and th-t the making
of such responsive filings would burden this record and disrupt the orderly process of this
case.

CSX is opposed to the entry of an order as requested in the Joint Motion. Contrary
to movants’ assertion, the Board’s decisions 1n this proceeding ¢ » not preclude the filing of
truly responsive pleadings by non-applicants. Moreover, the interpretation now sought by
NITL, et al. would limit the abiiity of interested parties to afford the Board their views with
respect to comments filed on March 29, 1996.

Clearly, the Board should entertain responsive filings. This is especially the case in




. this proceeding where the April 29th filing date is the first opportunity that parties have o

be heard on the March 29th filings. Movants have faiied to demonstrate how such
responsive filings would overburden this record or otherwise adversely affect the Boarc’s
orderly disposition of this case.

Accordingly, CSX respectfully requests that the Board deny the Joint Motion.

Respectfully submitied,

I ) sy

CSX Corporation

One James Center

901 E. Cary Street
Richmond, Virginia 23219

Attorney for CSX Corporation and its
subsidiaries, including CSX Transportation, Inc.

April 15, 1996




Certificate of Service

[ hereby certify that on this 15th day of April, 1996, I served a copy of the foregoing Reply

to Joint Motion by first-class mail, postage prepaid upon each party of record in Finance

Docket No. 32760.

%V/A.@—/

Peter J. Shudt;'

CSX Corporation

One James Center

901 E. Cary Street
Richmond, Virginia 23219
(804) 783-1343
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APPLICANT'S’ REPLY TO JOINT MOTION
FOR CLARIFICATION OF DECISION NO. 6

CANNON Y. HARVEY
LOUIS p. WARCHOT
CAROL A, HARRIS
Southern Pacific

Transportation
One Market Plaza
San Francisco, California
(415) 541-1000
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PAUL a. CONLEY, JR.

LOUISE A. RINN

Law Department
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Missouri Pacific Railroad Company
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Omaha, Nebraska
(402) 271-5000
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Attornevys for Southern
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Pacific Rail Cor oration
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April 15, 1996

ARVID E. ROACH 1T

J. MICHAEL HEIFMMER

MICHAEL , ROSENTHAL,
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1201 Pennsylvania Avenue, N.w.
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Washington, ..
(202) 662-5383
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UNION PACIIFLC CORPORATION, UNICN PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CCRP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ REPLY TO JOINT MOTION
FOR_CLARIFICATION OF DECISION NO. 6

Union Pacific Corporation ("UPC"), Union Pacific
Railroad Company ("UPRR"), Missouri Pacifi~ Railxrzad Company
("MPRR") ,¥ scuthern Pacific Rail Corporation ("SPR"), SoulL...rn
Pacific Transportation Company ("SPT"), St. Louis Southwestern

Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), and The Denveyr

and Rio Grande Western Railvroad Company ("DRGW"),2?/ hereby reply

to the Joint Motion of various parties for Clarification of
Decision No. 6, filed on April 10, 1996 ("Joint Motion").
INTRODUCTION
In its Decision Nos. 6 and 9, served October 19, 1995
and December 27, 1995 respectively, the ICC issued a final

procedural schedule under which certain categories of filings are

&/ UPC, UPRR, and MPRR are referred to collectively as "Union
Pacific." UPRR and MPRR are referred to collectively as "UP."

=/ SPR, SPT, SSW, SPCSL and DRGW are referred to cnllectively
as "Southern Pacific." SPT, SSW, SPCSL and DRGW are referred to
collectively as "SP."




to be made on April 29, 1996. The parties to the Joint Motion
(the "Joint Movants") seek an advance decla.ation by the Board
that non-Applicant parties are precluded from making all but a
narrow category of filings -- responses involving related or
responsive applications -- on april 29.

The impetus for the Joint Motion is the Joint Movants’
desire to prevent BN/Santa Fe from responding to the numerous
allegations relating to BN/Santa Fe that Joint Movants and other
parties submitted on March 29. Having leveled a blunderbuss
attack on every conceiva'e aspect of the settlement agreement

between BN/Santa Fe and Applicants in their comments, Joint

Movants now seek to preclude BN/Santa Fe from responding to that

attack. More broadly, Joint Movants seek to foreclose any non-
Applicant responses to the various comments and proposed
conditions they spelled out for the first time in their March 29
filings. As discussed below, however, Board Decision Jos. é and
9 clearly authorize such filings on April 29.

That Joint Movants would make such a blatani move to
protect their evidence from criticism at this stage of tie
proceeding speaks volumes about their confidence in that
evidence. Put simply, the Joint Motion is an effort to deprive
the Board of important and useful information that will assist it
in rendering a decision in this case The Board should promptly

deny the Joint Motion.




ARGUMENT
Despite Joint Movants’ tortured arguments to the

contrary, Decision Nos. € and 9 clearly authorize filings by non-
Applicants on April 29 1in response to the comments and conditions
submitted by merger opponents on March 29. Decision Nos. 6 and 9
provide that three types of filings may be made on or before
April 29: (1) responses to inconsistent and responsive applica-
tions; (2) responses "to comments, protests, requested condi-
tions, and other opposition"; and (3) "[r]ebuttal in support of
primary application and related applications." These categories
plainly encompass the filings Joint Movants seek to preclude.

A. The Board Has Authorized Non-Applicant Responses to
Opposition Evidence and Argument

The second category of filings the Board listed in
setting the April 29 deadline -- responses to "comments,
protests, requested conditions, and other opposition" -- on its
face avlhorizes responses by non-Applicants to the filings in
opposition to the merger made on March 29. This category is not
limited to responses by Applicants. By its plain terms, it
encompasses a response by BN/Santa Fe to the many allegations in
the March 29 filings concerning BN/Santa Fe's intentions and the
obstacles it supposedly faces in connection with implementation

of its settlement agreement with Applicants. In addition, a non-

Applicant that would be disadvantaged by a condition proposed by

Conrail (for example) would be entitled to present evidence in

response to Conrail’s presentation in support of the condition.




Common sense supports the conclusion that the Board
meant what it said in Decision Nos. 6 and 9. It would make no
sense for the Board to seek responses only rrom Applicants, when
in fact many other parties would be affected if the Board were to
accept particular requested conditions or other opposition
arguments. As a matter of fairness, such parties should have the
opportunity to provide the Board with evidence about the effect
on them. Moreover, the Board clearly would benefi. from hearing
the responses of these parties to the evidence and arguments
filed on March 29.

For example, many parties have presented the Bocard with
arguments criticizing the BN/Santa Fe settlement agreement and
evidence purporting to support those ~rguments. Applicants’
filings will show why those criticisms are without merit.
However, BN/Santa Fe -- the subject of much of the criticism, and
with an obvious stake in the settlement agreement -- should also
have an opportunity to respond. The Board itself no doubt will

benefit from hearing BN/Santa Fe'’s nerspective on the allegations

and its evidence in support of its position.

Likewise, it is entirely appropriate that other non-
Applicants should have the opportunity to offer evidence in
response to proposed conditions and other arguments presented by
opponents of the merger. Such proposals are likely to affect not
only Applicants, but shippers, railroads, and others. The
March 29 filings are the first detailed presentations of their

proposals that merger opponents have made to the Board. Thus,




other parties affected by a proposal would have had no prior

occasion to respond formally to it. Any response could come only

in the next round of filings.¥

Joint Movants attempt to argue that the plain language
of the Board’'s decisions concerning April 29 filings cannot mean
what it says. They cite the Board’s statement at page 7 of
Decision No. 6 that parties that simply file comments, protests,
or requests for conditions will not be allowed to file rebuttal
evidence on May 14. (Joint Motion, p. 3.) This statement,
however, has no relevance to the right of a non-Applicant to
respond on April 29 to, for example, a merger opponent’s request
for conditions. Rather, the statement means that, after
responses to the request have been filed on April 29, the
raquester will not be entitled to make a rebuttal filing on
May 14. Such rebuttal filings are authorized only for those
parties that filed inconsistent and responsive applications on
March 29. (Decision No. &, pp. 7-8.)

The Joint Movants’ suggestion (at Joint Motion, p. 2)
that there will be a "geometric proliferation of filings" if non-

Applicants are permitted to file more than responses to

inconsistent applications on April 29 is entirely without merit.

2/ There is thus no basis for Joint Mcvants’ claim (a: Joint
Motion, p. 5) that a party such as CSX would be engagecd in
"sandbagging" if it were to submit comments on a divestiture
proposal on April 29. Because such a proposal would have been
described in detail to the Board for the first time on March 29,
CSX obviously could not have filed any meaningful comments on the
same date.




The Board authorized respconses to "comments, protests, requested
conditions, and other opposition" (Decision No. 9, p. 15)
(emphasis supplied). Thus, non-Applicants are not free to make

any sort of filing they please; instead, they are confined to

addressing the "opposition" evidence filed on March 29.%

Clearly, parties that opposed the merger or sought conditions cn
March 29 are not entitled to file further evidence in opposition
to the merger on April 29. The Board did not grant merger
opponents such a second bite of the apple. The non-Applicant
filings on April 29 will be both limited in scope and of obvious
utility to the Board.¥

B. BN/Santa Fe Is Entitled to File Rebuttal in Support of
the Primary Application

As explained in the preceding section, BN/Santa Fe,
like other non-Applicants, is entitled to file a response to the

March 29 opposition filings. BN/Santa F= may make an April 29

a/

For this reason, it is unlikely that a party that wished to
file comments on the merger application itself would wait until
April 29 to do so. Joint Movants’ prediction that, if non-
Applicant responses are allowed, many parties will delay filing
substantive comments until the last minute (Joint Motion, pp. 4-
5) is entirely unrealistic.

= The suggestion that if non-Applicants may respond on

April 29 a party requesting conditions in its March 29 filing
must be given the right ‘o file rebuttal has no merit. Parties
such as Conrail elected to propose divestitures and other
conditions without filing an inconsistent or responsive
application, presumably in order to avcid the obligation to
provide extensive information supporting their proposals. These
parties made this choice knowing full well that the Board had
already decided that parties not filing an application would not
he entitled to file rebuttal evidence following receipt of the
April 29 responses.




submission for the additional reason that it is entitled to file
"[r]lekuttal in support of primary application and related
applications, " the third category of April 29 filings authorized
by the Board in Decision Nos. € and 9.

Applicants presented their settlement agreement with
BN/Santa Fe as an intecral part of their application filed on
November 30, 1995. BN/Santa Fe filed extensive evidence
supporting the settlement agreement on December 29, 1995.
Parties that criticize the BN/Santa Fe eviaence in their Mc¢: :h 29
filings have treated the BN/Santa Fe agreement as an integral
part of the Applicants’ proposed merger. In these circumstances,
any DRJ/Santa Fe filing on April 29 qualifies as "[rlebuttal in
support of primary application."

CONCLUSION

Decision Nos. 6 and 9 clearly permit non-Applicents to
make filings on April 29 in respunse not only to inconsistent and
responsive applications, but also to requested conditions and
other forms of opposition to the proposed merger filed on

March 29. There is no basis for Juint Movants’ arguments to the

contrary. Moreover, if their position were accepted, the result




would be to deprive the Board of evidence crucial to its decision

in this case.

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

Attorneys for Southern
Pacific Rail Corporation,

The Joint Motion should be denied.

Respectfully submitted,

CARL W. VOMM BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company

Missouri Pacific Railroad Company

1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179

Southern Pacific Transportation

g
Company, St. Louis Southwestern W%Mm

Railway Company, SPCSL Corp. and ARVID E. ROACH II
The Denver and Rio Grande J. MICHAEIL. HEMMER

Western Railroad Company MICHAEL L. ROSENTHAL

: Covington & Burling
1201 Pennsylvania Avenue, N.W.
P.O. Box /566
Washington, D.C.
(202) 662-5388

20044-756€6

Attorrays for Union Pacific
Corporation, Union Pacific

Railroad Company and Missouri
Pracific Railroad Company

April 15, 1996




CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 15th
day of April, 1996, I caused a copy of the foregoing document

to be served by first-class mail, postage prepaid, or by a

more expeditious manner of delivery on all parties of record

in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition

Suite 500 Rcom 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

I

Michael I.. Rosenthal
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KELLEY E. O'BRIEN
MEMBER OF THE VIRGINIA BAR
NOT ADMITTED IN THE
DISTRICT OF COLUMBIA

202-778-0607 Apnl 10, 19 )6

VIA HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
12th Street & Constitution Ave..
Room 2215

Wasnington, DC 20423

Re: Finance Docket No. 32760, Union Pacific Corp., et al.. --
Control & Merger -- S-uthern Pacific Rail Corp.. et al.

Dear Secretary Williams:

Enclosed please find the original plus twenty (20) copies of the Reply to Motion of
the Allied Rail Unions for Order Designating Burlington Northern Railroad Company and
The Atchison., Topeka and Santa Fe Railway Company as Co-Applicants (BN/SF-51).

I would appreciate it if you would date-stamp the enclosed extra copy and return it
10 the messenyer for our files.

EN:'IWED 1 Sincerely,

Office of the Secretary

| %I@F O IM
APR 1 1 1996 Kelley E. O’Brien

- Part of
S 1 Public Record

{
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BN/SF-51
BEFORE THE =
SURFACE TRANSPORTATION BOARD %

Finance Docket No. 32760

UNION PACIFIC CORPOR.ATION, UNION PACIFIC RAILROAD COMP
AND MIS50URI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGE!. --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO MOTION OF THE ALLIED RAIL UNIONS FOR ORDER DESIGNATING
BURLINGTON NORTHERN RAILROAD COMPANY AND THE ATCHISON, TOPEKA
AND SANTA FE RAILWAY COMPANY AS CO-APPLICANTS

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Aveiue, N.W.
Railroad Company Washington, D.C. 20006
3500 Continental Plaza (202) 463-2000
777 Main Street T ENTERED

|
Ft. Worth, Texas 76102-5384 CH4ice of the Secretary

(817) 333-7954
PR i1 '996‘

and

Part of
The Atchison, Topeka and Santa Fe | Public Record
Railway Company
1700 East Golf Road
Schaumburg, Illinois 60173
(708) 995-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company
April 10, 1996




BN/SF-51

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

REPLY TO MOTION OF THE ALLIED RAIL UNIONS FOR ORDER DESIGMATING
BURLINGTON NORTHERN RAILROAD COMPANY AND THE ATCHISON, TOPEKA
AND SANTA FE RAILWAY COMPANY AS CO-APPLICANTS

Burlington Northern Railroad Company ("BN") and The Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collectively, "BN/Santa Fe") hereby reply to the motion

of the Allied Rail Unions ("ARU") for an order designating BN and Santa Fe as "co-

applicants" with the primary applicants, Union Pacific and Southern Pacific ("UP/SP"), in

this proceeding.* ARU bases its motion on the fact that UP/SP entered into an agreement

In its motion, ARU alternatively requests the Surface Transportation Board to
(continued...




with BN/Santa Fe, dated September 25, 1995, as supplemented November 18, 1995 (the

"BN/Sant . Fe" Agreement"), to address potential competitive concerns arising from the
proposed merger. It is clear, however, that neither BN nor Santa Fe is an "applicant" as
that term is defined in the Surface Trausportation Board’s regulations or as the term has
been applied in prior merger and control proceedings.

First, the transaction for which Board approval is sought in this proceeding is the
acquisition and exercise of control by UP over SP, along with the resulting merger of SP
into P and consolidation of their rail operations. See UP/SP-22, at 1. UP, SP and their
related affiliates are the parties that have initiated that transaction, and thus they are the
"appucants” under 49 C.F.R. § 118C.3(a). BN/Santa Fe is neither a party to nor involved in
that merger transaction. Indeed, when the Interstate Commerce Commission accepted
UP/SP’s application in Decision No. 9 (served December 27, 1995), only UP, SP and their
related affiliates were referred to and identified as “pplicants; BN/Santa Fe was referred to
and ident“ed separately and not as an applicant. ARU filed no objection at that time to
the failure to characterize BN/Santa Fe as an applicant, notwithstanding the fact that the
BN’Santa Fe Agreement had been previously filed with the Commission and its existence

and relationship to the primary transaction were well known to all parties, including ARU.

(...continued)

impose New York Dock conditions (New_York Dock Ry.--Control--Brooklyn Eastern Dist.,
360 1.C.C. 60, 84-90 (1979)) on the BN/Santa Fe Agreement. Because ARU'’s alternative
motion is not procedural in nature but rather argues for substantive relief, BN/Santa Fe will
respond to that aspect oi’ ARU’s motion in its April 29, 1995 filing and/or in its brief. In
this regard, we note that, as reflected in Arvid E. Roach II's April 8, 1996 letter to
Secretary Williams, counse' for ARU has agreed to such timing for {JP/SP’s response to
ARU’s motion &s a whole.

D




Second, contrary to ARU’s argument, the effect of the designation of BN/Santa Fe

as an applicant would not be to impose New_ York Dock conditions on all aspects of the

operations under the BN/Santa Fe Agreement. Rather, under the Board’s regulations, the

purpose of designating a party as an "applicant' is to require that party to provide the Board

with sufficient information concerning itself and its operations to permit the Board to fully
and properly evaluate the application. Here, the designation of BN/Santa Fe as an applicant
at this late date would do nothing to advance or serve that purpose. Accordingly, ARU’s
untimely, misdirected effort should be rejected.

Third, in merger or contro! proceedings, the Interstate Commerce Commission has
not historically treated parties entering into settlement agreements with primary applicants
as applicants -- either for purposes of information submission or labor protective conditions.
Thus, in the recently concluded BN and Santa Fe proceeding (Finance Docket No. 32549),
SP and applicants BN and Santa Fe executed a settlement agreement which provided
extensive trackage rights to SP in order to address potential coinpetitive concerns. The
Commission did not treat or identify SP as an applicant; rather, as has been the standard
and consistent practice, SP sought implementation of its trackage rights through the
exemption process authorized under the Commission’s regulations, and the standard

trackage rights labor protective conditions set out in Norfolk and Western Ry. Co.--

Trackage Rights--BN, 354 [.C.C. 605 (1978), as modified in Mendocino Coast Ry., Inc.--

Lease and Operate, 360 [.C.C. 653 (1980), were imposed by the Commission. Burlington

Northern Inc., et al.--Control and Merger--Santa Fe Pacific Corporation, et al., Finance

Docket No. 32549, Decision No. 38 (served August 23, 1995), at 117. Notwithstanding




ARU’s arguments to the contrary, the BN/Santa Fe Agreement is no different in purpose or
effect than the SP settlement agreement in the BN/Santa Fe merger proceeding, and thus

there is no reason to treat BN/Santa Fe as an applicant here.

Accordingly, BN/Santa Fe requests that ARU’s motion for an order designating

BN/Santa Fe as an applicant be denied.

Respectfully submitted,

gu'ha h. anSJ -
Jeffrey R. Moreland Erika Z. Jofies
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

April 10, 1996




CERTIFICATE OF SERVICE

I hereby certify that copies of Reply to Motion of the Allied Rail Unions for Order

Designating Burlington Northern Railroad Company and The Atchison, Topeka and Santa Fe

Railway Company as Co-Applicants (BN/SF-51) have been served this 10th day of April,
1996, by fax and by first-class mail, postage prepaid on all persons on the Restricted Service

List in Finance Docket No. 32760 and by hand-delivery on counsel for Allied Rail Unions.

b, & O

Kell O’Brien

Mayer, Brown & Platt

2009 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202 778-0607




