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Dear Secretary Williams:

Enclosed for filing in the above-captioned docket are the original and twenty (20)
copies of Response of Burlington Northern Railroad Company and The Atchison, Topeka and
Santa Fe Railway Company to The Kansas City Southern Railway Company’s Appeal from
ALJ’s Order Denying KCS’s Renewed Request to Compel Burlington Northern/Santa Fe to
Produce Certain Documents (BN/SF-60) and five (5) copies of a "Highly Confidential”
appendix of deposition excerpts cited in BN/SF-60. Also enclosed is a 3.5-inch disk
containing the text of BN/ SF-60 in Wordperfect 5.1 format.

I would appreciate it if you would date-stamp the enciosed extra copies and return
them to the messenger for our files.
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Z@/ e
Erika Z~ Jones
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BN/SF-60

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO THE
KANSAS CITY SOUTHERN RAILWAY COMPANY'S APPEAL FROM ALJ’S ORDER
DENYING KCS’'S RENEWED REQUEST TO COMPEL BURLINGTON
NORTHERN/SANTA FE TO PRODUCE CERTAIN DOCUMENTS

Burlington Northern Railroad Company ("BN") and The Atchison,
Topeka and Santa Fe Railway Company ("Santa Fe") (collectively,
"BN/Santa Fe") hereby respond in opposition to the Kansas City
Southern Railway Company’s ("KCS") Appeal From ALJ's Order Denying
KCS’'s Renewed Request To Compel BN/Santa Fe to Produce Certain
Documents ("KCS-61"). The order of Administrative Law Judge Jerome
Nelson was correctly decided, and the Appeal of KCS should be
denied.

As the Board has repeatedly held, parties appealing a

discovery order must meet a "strict" standard under 49 C.F.R.




§ 1115.1 See, e.g., Decision Ne. 39, slip op. at 2 (served May 31,
1996) . "Such appeals are not favored; they will be granted only in
exceptional circumstances to correct a clear error of judgment or
to prevent manifest injustice." 49 C.F.R. § 1115.1. As we show
below, Judge Nelson’s ruling was clearly warranted for multiple
reasons - because the evidentiary record has closed, because KCS
is attempting to relitigate an issue it lost (and did not appeal)
some three months ago, because the five- and six-year-old documents
at issue are stale and irrelevant, and because KCS has no legiti-
mate need for these studies -- and his ruling will not work an
injustice of any kind upon KCS. Hence, KCS has not cleared the
high hurdle needed to prevail on an appeal under Section 1115.1.

X. KCS’s Attempt To Obtain Production Of The Documents Is
Untimely

A. The Evidentiary Record Has Closed And The Time For
Written Discovery Is Over

Under the procedural schedule established by the Board in this
proceeding, the evidentiary record closed on May 14, 1996. See
Decision No. 9, at 13 (served December 27, 1995). Although
BN/Santa Fe has always taken the position that the McKinsey studies
are irrelevant to this proceeding and will not be produced in the
absence of an order, KC3 failed to obtain a ruling on its renewed
request for the studies at issue here until May 30th, well after

the close of the evidentiary record.l/ Hence, KCS is precluded

1/ This is the second time that KCS has sought to require BN/Santa
Fe to produce strategic studies undertaken in 1990 and 1991 by
McKinsey & Company. The first such attempt was denied by Judge
Nelson on Mar..h 8, 1996. See March 8, 1996 Discovery Conference

(continued...)




from obtaining further evidence through written discovery and
demands for document production in this proceeding.

Twice in recent weeks, the Board has rejected KCS's arguments
that it should be permitted to engage in further written discovery.
See Decision No. 35 (served May 9, 1996); Decision No. 38 (served
May 31, 1996). Nevertheless, KCS argues that Decision No. 37
(served May 21, 1996) allows it to serve new discovery to obtain
new documentary evidence based on subjects discussed during
rebuttal depositions and that these studies fall within that class
of evidence. KCS-61 at 11.

KCS's argument is flatly wrong -- it is based on a misreading
of the Board’'s decisions in this proceeding. In recently denying
KCS’'s motion to take further discovery (which in any event was
limited to issues relating to the Chemical Manufacturers
Association Settlement Agreement), the Board indicated that the
time for conducting written discovery in this proceeding has
concluded. Decision No. 35 (served May 9, 1996). The Board
reiterated this position in Decisicn Nos. 37 (served May 22, 1996)
and 38 (served May 31, 1996). In these decisions, the Board stated
that cross-examination of rebuttal witnesses (and the use of
information gained thereby) is permitted, but denied KCS'’'s request
to take further written discovery. The distinction between

rebuttal deposition testimony and written discovery reflects a fair

1/(...continued)

Tr. 1891 (copies of cited discovery conference transcript excerpts
are attached hereto as Exhibit A). KCS did not appeal that
ruling.




accommodation of the need for cross-examination of rebuttal
witnesses and the Board's responsibility to set and maintain a firm
deadline for the completion of document discovery.

As KCS admits, the "opportunity for interested parties to

provide written comments on the contents of these studies may have

passed." KCS-61 at 11 n;S. Thus, under the current procedural

schedule, KCS recognizes that it could not use the McKinsey &
Company studies in this proceeding even if they were now produced.
Accordingly, KCS proposes, in the same foo! that the Board
reopen the record of this proceeding: "Alternat vely, the Board,
in its discretion, can allow interested parties the opportunity to
supplement their written comments." Ibid. It is apparent that KCS
1s seeking a way to reopen the record and prolong the proceedings.
This effort should not be condoned.

B. KCS Is Attempting To Relitigate An 1Issue It Lost
Previously

As noted (supra note 1), this is not the first time KCS has
taken the issue of the strategic studies to Judge Nelson. In
March, having elicived deposition testimony that described the
studies and indicated that one of them had been shared, KCS sought

r. order requiring production of the studies. At that time, Judge
Nelson ruled that the studies were too remote in time and subject
matter from the issues in this proceeding, and that production
would be too burdensome for BN/Santa Fe. March 8, 1996 Discovery
‘onference Tr. 1891. Had it appealed that decision, KCS could have

cbtained a ruling on the studies from the Board -- in March.




KCS explains its failure to appeal by reference to its
uncertainty about the merits of such an appeal because it had never
"seen these studies or * * * received any testimony about their
content." KCS-61 at 13. But not having seen particular documents
is hardly a justification for not appealing the order that
prevented their production. And, contrary to its representation
about deposition testimony, KCS had received extensive testimony
about the McKinsey studies from Carl R. Ice (2/14/¢6 Ice Dep. 132-
138) and Larry M. Lawrence (Lawrence Dep. 64-70), and to a lesser
extent from Gerald Grinstein (Grinstein Dep. 106-107). All of
those depositions were taken in February, before Judge Nelson'’s
first ruling. In each case, BN/Santa Fe preserved its objections
to the relevance of any such McKinsey studies to this proceeding,
but nonetheless permitted KCS to cross-examine the witnesses about
the McKinsey work. 2/14/96 Ice Dep. 137; Lawrence Dep. 45;
Grinstein Dep. 110.

Thus, Judge Nelson is due even more than the usual deference,
because the ruling at issue is not a new ruling on the merits, but
a mere denial of reconsideration cf a prior ruling that KCS did not

appeal. KCS's prior failure to appeal should be deemed a waiver of

its right to bring this issue before the Board at all, especially

at this late date, but in any event KCS cannot show that Judge
Nelson's denial of reconsideration meets the Board’'s stringent

standards for appeal.




The Studies Are Irrelevant To This Proceeding Because They Are
Stale And Do Not Constitute Evidence Of Anticompetitive
Conduct By BN/Santa Fe

A. In His First Decision On The Studies, Judge Nelson

Correctly Found The Studies Too Remote To Be Relevant To
This Proceeding

As noted above, on March 8, 1996, Judge Nelson refused to
order discovery of the McKinsey & Company studies, finding them too
remote in time and subject watter from the issues in this
proceeding. March 8, 1996 Discovery Conference Tr. 1891. As KCS
concedes in its appeal brief (KCS-61 at 1), the studies at issue
here were prepared in the course of strategic deliberations
undertaken by Santa Fe some five to six years ago. As the Board
well knows, today’s rail environment is very different from what it
was six years ago. Studies of strategic opticns undertaken in the
context of a different Western rail configuration are irrelevant to
this proceeding, which concerns whether the proposed combination of
UP and SP is in the public interest in today’s rail and market
environment.

KCS has not shown how the failure to compel production of the
five- and six-year-old studies could conceivably prevent the Board
from fulfilling its statutory duties to weigh the competitive
effects of the UP/SP merger in 1light of the current rail
environment. KCS likewise does not explain how such five- and six-
year-old studies of a possible SP break-up scenario are probative
of even past collusion at all. It cannot be evidence of improper

"collusion" to discuss joint acquisition strategies with a

po'ential joint acquirer, or no joint acquisitions would ever




occur. No SP break-up transaction was carried out in any event.
And KCS completely fails to show how such outdated studies could be
relevant to establishing the existence of any present or future
collusion that could conceivably be relevant to the UP/SP merger.

KCS also argues that the material might show the feasibility
of divestiture proposals made by parties to this proceeding.2/
But such proposals must be evaluated on their own merits as
conditions for restoring competition otherwise lessened by a UP/SP
merger, not based on what Santa Fe -- not a primary Applicant in
this proceeding -- might have considered as a business matter five
or six years ago. Moreover, a study of a possible division of SP
routes among major Class I Western railroads that was not pursued
is not relevant to the proper conditioning of the transaction here.

Thus, Judge Nelson was clearly correct in ruling that the
studies were "too long ago, too old, too far afield," to justify an
order compelling their production. March 8, 1996 Discovery

Conference Tr. 1891.

2/ KCS claims that Judge Nelson made findings at the May 30th
Conference relating to "newly learned facts pertaining to the SF
studies at issue" (KCS-61 at 4), among which were that "one of the
studies described in the Krebs deposition corroborates the
divestiture conditions being sought in the UP/SP merger
application" (KCS-61 at 5). There were, however, no such findings.
The record clearly shows that the Judge -- properly -- assumed,
solely for purposes of ruling on KCS’'s request, the truth of KCS’s
various assertions, deciding that, even if true, those assertions
would not justify production of the studies. Throughout the
hearing, Judge Nelson merely repeated and sought to clarify KCS
counsel’s allegations. May 30, 1996 Discovery Conference Tr. 3387,
3389-3393, 3396-3398. But Judge Nelson made no findings on, nor
did he "acknowledge[]" (KCS-61 at 4) the supposed truth of, those
claims, and KCS misrepresents the record to the extent it is
claiming that he did.




B. Judge Nelson’s Decision Is Consistent With Commission
Precedent

Commission precedent supports the conclusion that the McKinsey
& Company studies are irrelevant to this proceeding. In Union Pac.

Corp.. et al. -- Control -- Missouri Pac. Corp., et al., Finance

Docket 30,000, Decision on Liscovery Appeals (Decided April 22,

1°82) ("UP-MP Discovery Appeals") (copy attached hereto as Exhibit

B), the Commission affirmed the ALJ's denial of a motion to compel

production of documents referring or relating to other transactions
contemplated by UP. The Commission held that " [tlhe fact that
Union Pacific may have considered other possible transactions is
not likely to assist the Commission in determining the effect of
the transaction ultimately proposed." 8iip op. at 13. The
Commission also held that UP should not be compelled to produce any
studies that had been prepared more than five years before the
Jdecision, because such material "is too remote to be relevant in
this proceeding." Slip op. at 3. The material sought by KCS does

not concern -- and is even further afield from -- the merger at

issue in this proceeding and is as stale as the material at issue

in UP-MP Discovery Appeals.

. Judge Nelson’s Decision Is Also Consistent With the
Practice In This Case

The parties to this case, including KCS, have consistently
refused to their produce strategic planning studies. KCS refused
to produce its "business plans or strategic plans," objecting, in
pertinent part, thac the request for such materials is "overbroad

and unduly burdensome in that it seeks information that is neither




relevant to this proceeding nor reasonably calculated to leac¢ to
the discovery of adm'ssible evidence." Kansas City Southern
Railway Company’s Objections To Applicants’ First Set Of
Interrogatories And Requests For Production of Documents at 20
(responding to Request No. 27) (emphasis added) (copy attached
hereto as Exhibit C'.

In December 1995, Judge Nelson rejected KCS's motion to compel

the Applicants in this proceeding to produce strategic and com-

petitive analyses of another merger -- in that case, the BN/Santa
Fe merger. See December 20, 1995 Discovery Conference Tr. 200.
Thus, Judge Nelson’'s two rulings on the McKinsey & Company studies
are entirely consistent with the positions of the parties --
including KCS when its strategic plans were being sought -- and
with the practice in this case.
III. RCS Has Shown No Need For The Studies

In his most recent (May 30th) ruling, Judge Nelson held that
KCS had failed to establish any reason to reopen his earlier denial
of the request on relevance grounds. What counsel for KCS
described as the "new evidence that comes from the deposition of
Mr. Krebs" (May 30, 1996 Discovery Conference Tr. 3385) was not
persuasive to Judge Nelson and should not be persuasive to the
Board.

As noted above, KCS did not in fact learn anything new from

the Krebs deposition that it did not already know from the




Grinstein, Ice, and Lawrence depositions.3/ Mr. Grinstein, in
particular, had testified, in February, about a plan to break up SP
among other railroads, and he testified that he was aware of that
plan. Grinstein Dep. 106-107. KCS cited that very deposition

testimony in its March 29th Comments. KCS-33 at 73-74.4/

Judge Nelson correctiy concluded that KCS could make its argu-

ments without having the studies themselves. May 30, 1996 Discov-

ery Conference Tr. 3411. Thus, KCS was not harmed by the denial of

3/ KCS misleadingly argues that BN/Santa Fe "placed in issue" the
contents of the studies through Mr. Krebs'’s testimony in his Veri-
fied Statement that he had never seen or sharcd a plan for duopoly
in the West. KCS-61 at 12. 1In fact, Mr. Krebs's testimony direct-
ly and narrowly responded to allegations made by KCS concerning the
sharing of « supposed plan for a duopoly in the West. KCS-33 at
73-74. KCS, not BN/Santa Fe, "placed" the studies "in issue" by
making assertions in its March 29 Comments about the content of the
documents. Hence, KCS's argument would have the absurd effect of
allowing a party to obtain discovery of irrelevant documents merely
by making groundless allegations, which would have to be either
conceded by silence or denied (thus "plac[ing] in issue" the
material sought to be discovered). Furthermore, there is not the
slightest substance tc KCS’s claim (KCS-61 at 5, 11-12) that there
is an inconsistency between Mr. Krebs's deposition testimony and
his Verified Statement; both were to the effect that any documents
Mr. Krebs shared with competitors were not, as KCS had claimed
(KCS-33 at 73), any kind of "blueprint" for "duopoly."

4/ KCS wrongly contends that the record shows that BN/Santa Fe
"possesses" and shared more than one study with competitors (KCSs-61
at 1, 3, 4, 11, 12), even going so far as to assert that six to
twelve strategic studies were shared (KCS-61 at 13). In making
this mistaken claim, KCS appears to be confusing Larry M.
Lawrence’s testimony, concerning the universe of studies done by
McKinsey & Company for Santa Fe in the 1990-1991 period (Lawrence
Dep. 66-68). Mr. Lawrence, the McKinsey & Company engagement
manager overseeing the preparation of studies for Santa Fe,
testified to the preparation by McKinsey & Company of about half a
dozen studies for Santa Fe in the 1990-1991 period, nearly all of
which addressed specific topics other than acquisition strategies.
Lawrence Dep. 66-68. There is nothing in the record to suggest
that any of these other studies was shared with anyone outside
Santa Fe. KCS’'s contentions to the contrary misrepresent the
record.

« B




its belated request for the studies. KCS examined a number of
BN/Santa Fe witnesses concerning the studies and was able to con-
struct an elaborate, if misguided, analysis of the relevance of the
studies to this proceeding.

Finally, there is no basis for even a suspicion that the shar-
ing of the SP break-up study was improper. Mr. Krebs’'s deposition
testimony shows that he inquired about a consensual, joint
acquisition of SP lines in order to gauge interest in such a
transaction. There is nothing untoward, from an antitrust
perspective or any other, about bringing a study concerning a
possible transaction to the attention of possible participants in
the transaction. That is especially so in the railroad context
because, if the parties had decided toc go forward with an
acquisition, the Interstate Commerce Commission would have reviewed
whether the transaction was anticompetitive in any respect; the
parties could accomplish nothing without full regulatory review.
0Of course, the transaction was not pursued. A possible transaction
was discussed five to six years ago with some of those who might
have participated. The discussions went nowhere and, in any event,
have nothing to do with the application now pending before the
Board.

IV. CONCLUSION

KCS has failed to show that Judge Nelson made a "clear errcr

of judgment" in denying reconsideration of his three-month-old

discovery ruling, or that his decision not to reconsider "will

result in manifest injustice." Decision No. 39, slip op. at 2




(served May 31, 1996). Judge Nelson was correct on March 8 when he
ruled that the McKinsey studies were not relevant to this pro-
ceecding. He was also correct on May 30 when he ruled that KCS had
not show, sufficient basis to reconsider that earlier ruling,
particularly since KCS did not show a need to obtain the McKinsey
studies themselves. Judge Nelson correctly exercised his dis-
cretion in addressing the KCS requests, and his decisicns should be
upheld.
For the foregoing reasons, the Board should deny KCS'’'s Appeal .
Respectfully submitted,

Jeffrey R. Moreland Erika/Z .(Oones

Richard E. Weicher Adrian L. Steel, Jr.
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Sidney L. Strickland, Jr.
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CERTIFICATE OF SERVICE

I herzby certify that copies of Response of Burlington Northern Railroad Company
and The At:hison, Topeka and Santa Fe Railway Company to The Kansas City Southern
Railway Company’s Appeal from ALJ’s Order Denying KCS’s Renewed Request to Compe!
Burlington Northern/Santa Fe to Produce Certain Documents (BN/SF-60) have been served
this 6th day of June, 1996, by first-class mail, postage prepaid on all Parties on the
Restricted Service List in Finance Docket No. 32760 and by fax and hand-delivery on

counsel for The Kansas City Southern Railway Company.

w1 EO NA ;
Kelley E. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 778-0607
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COMPANY No. 32760

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION,
SCUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LQUIS, SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY.

Wednesday, December 20, 1995

Federal Energy Regulatory
Commission j

Hearing Room 3

Second Floor

888 First Street, N.E.

Washington, D.C.

The above-entitled matter came on for
hearing, pursuant to notice, at 9:00 a.m.

BEFORE:

THE HONORABLE JEROME NELSON
Administrative Law Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 AHODE ISLANG AVENUE. N w
WASHINGTON. O C. 20008




200

It seems tOo me a whole collateral inquiry into some
other proposal that failed, and I'm just not going to
get us down that one. Now as to (c), you want to use
this case, Mr. Lubel, to find out everything the
applicants had to say in the other merger?

MR. LUBEL: No, no. We’re saying that if
these applicants have studies or analysis of the
competitive impact of the Burlington Northern/Santa Fe
merger, we think that’s fair game under the statements
from the Commission that I mentioned at the beginning
of this.

JUDGE NELSON': I'm going to deny that

one. Too far afield. 14(a), seems to me, right in

the ballpark, and we’'re back to the question of the

privilege. Is there a question here?

MR. MILLS: May I inquire about 14(a)?

JUDGE NELSON: Haven’t ruled on 14(a).

MR. MILLS: Oh, you haven’t?

JUDGE NELSON: No, sir. Loesn’t 14 (a) get
you in the same privilege question that we discussed
before?

MR. ROACH: I think 14(a) is just the
U.P.-S.P. merger, and as to that, I think we discussed
it in connection with 4(a).

JUDGE NELSON: Let me see if I understand
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVENUE. NW
WASHINGTON. D C 20005 (202) 2344433
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WASHINGTON, O C. 20008
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are some factors there. I am going to ask you, Ms.
Metallo, to see if you can‘t address those.

With regard to the McKinsey study, I am
denying that discovery. It seems to me too long ago,
toc old, too far afield. gets us into a collateral
dispute, and seemingly involves some burden that goes
beyond the slides and actually extends the production

" of the documents.
fo, Ms. Metallo, you have won as to

Matthews with regard to the speech made at the

meeting. And I may give YOu Krebs, but I need to kpow

somewhat more than I‘ve gotten on the papers. I don‘t
have a confidence either way with regard to Mr. Krebs.

Why don‘t you address now why you need Mr.
Krebs with particular reference to the test set out on
Page 2 of Ms. Jones’ letter? See on éége 2 the
paragraph that begins, "Moreover"? She refers to the
liberal standards of the federal rules, and she says
that "The CEO of a corporation normally may be deposed
only where the rarty seeking the deposition
demonstrates that the executive has unique or superior

personal knowledge of particular material

NEAL R. GROSS
COURT REPORTERS A {0 TRANSCRIBERS
1323 RHOOE ISLAND AVENUE, N W
WASHINGTON, D C 20008
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JUDGE NELSON: It looked like a collatera)l
injury.

MR. LUBEL: Okay. We now have -- are
revisiting this issue in a different way because we
have new evidence that comes from the deposition of
Mr. Krebs, and it‘s -- it's -- I have four reasons why
we think they should be made now -- we’'re asking that
they be made to produce this.

And the -- if I might briefly go through

those. Before I do, let me indicate I‘ve given Your

Honor two aids. The first is -- actually, the back is

the actually his deposition, the Krebs deposition,
where he talks about this, certainly page 85 and 86.

The second is a chart, and I‘1l -- 1’11
try to get to that as quickly as possible. What he
basically said in his deposition, Your Honor, is he
admitted, yes, there was a McKinsey study.

In fact, he said there were a couple of
studies. But we tried to focus on one aspect of these
studies.

And he said, "Yes, there was a study done

‘90, '91 time frame, that it talked about
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20008-3701
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we've got it confirmed by the man who had it done and
who used it. ang there are two key points --

JUDGE NELSON: And he says they used it --

MR. LUBEL: Well --

JUDGE NELSON: -- to suggest the division
of the marketplace?

MR. LUBEL: Yes, and that’s what my chart
involves. And that’s our first argument. Our first
argument is, Your Honor, that the division that he

suggested is exactly or almost exactly what some of

the opposition, including my client, are suggesting be

done here as to the division of this measure. And
that makes it a relevant document .

Because it's evidence that -- that the
major players in this considered this very type of
division and considered it feasible back in ‘90. And
that makes it timely --

JUDGE NELSON: Say that again.

MR. LUBEL: Okay, and I‘'ll show you -- let
me show you by the map. A picture is worth a thousand
words, Your Honor. Take the hard copy called the

McKinsey study --
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called the Gulf Coast, or the Cotton Belt Line, we

considered taking that to Santa Fe. And then the

line, the southern route from Houston to Los Angeles,

we considered Up taking that."
Now, that’s his testimony as to what the

McKinsey Study in general --

JUDGE NELSON: Tnat did not happen.

MR. LUBEL: So -- it has not happened yet .

But look, Your Honor, now if You put the overlay, the

overlay is what we, the opponents, have Proposed doing

in this case.

We have proposed almost the same thing,

Your Honor.

We have proposed the blue line is the

Montana Railway --

JUDGE NELSON: I have L. e McKinsey

study corroborates or bolsters the conditions you seek

to have imposed.

MR. LUBEL: That's our first argument.
JUDGE NELSON: So, you would say there’s
mOore Cto our conditions than just self-interest.

Although they happen to be self-interest, they’re also

good ones.
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MR. LUBEL. McKinsey thought about that.

JUDGE NELSON: McKinsey or Mr. Krebs
thought of that,

MR. LUBEL: And he went around and talked
to the people about it. Aand just to see there, the -.
the blue line js the Montana Railway. In thig case --

JUDGE NELSON: But youy already know
eéverything you’ve told me. Why can‘t You just say
what you just said?

MR. LUBEL: Well, we can, Your Honor, but

the study --

JUDGE NELSON: What do you need?

MR. LUBEL: Well, because the study would

embellish that and would provide, YOou know, the
reasons -- we don‘t have the reasons why it was a good
idea, why dividing up the SP isg a good idea. That's
what will be in the Study.

But you -- go 1 can leave this, Your Honor
I think has the point here that the blue line is what

Montana Rail Link is Proposing to buy.

The red line down below is what my client

and Conrail are Proposing to take from SP, just as

NEAL R. GROSS
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Santa Fe would take it. And then --

JUDGE NELSON: So this is your main peoint,
that the -- that the study --

MR. LUBEL: Yes, corroborates.

JUDGE NELSON: -- validates your own
request for conditions.

MR. LUBEL: Right.

JUDGE NELSON: This matter of Krebs
running around seeking to divide the railroads, that
seems to me --

MR. LUBEL: He was thinking it was a good

idea then. And we're saying, it’'s a good idea now.

We’re saying corrcborate before.

The second reason, Your Honor --

JUDGE NELSON: Well, what about the fact
that dividing up the marketplace is not what
competitors are supposed to be doing?

MR. LUBEL: That leads to my second point,
that this is -- the McKinsey stuay, what they were
pProposing to do in ‘90 and what they went and talked
to their competitors on, I'm not saying they did
anything wrong, but it certainly raises a question as
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to whether there was some improper conduct in 1950
that now has been brought forth and --

JUDGE NELSON: And I Support your argument
is that that’'s new. That wasn't befcre us when I last
ruled on this point.

MR. LUBEL: That's right. We only got it
when we took his deposition, which wag -- you know,
just a few weeks ago. We got this revelation.

MS. JONES: May ninth.

MR. LUBEL: It was May ninth that we got

confirmed that the study exists and then what it -- in

general what it says. And then the fact that --

JUDGE NELSON: The fact that it exists is

MR. LUBEL: Right.

JUDGE NELSON: The fact that he went to
other competitors to discuss allocations of markets is
new. And how about the fact that it corroborates your
conditions? 1Is that new?

MR. LUBEL: Yes, Your Hcnor, because
although we thought it did something like that in
general, we didn‘t have any --
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JUDGE NELSON: It came out of the mouth of

Krebs to confirm that?

MR. LUBEL: It did. It did, Your Honor.
And we made -- ang another point, Your Honor -- ag 1
said, I have four points.

One of my points, my third point, is that
in terms of its relevance in his -- they say, "Well,
this is old. vyou don‘t need to look at L.

In his rebuttal Statement, Mr. Krebs’
rebuttal statement, he said -- he tried to respond --

You know, we made the allegation that there was this

study and they considered it a blueprint to divide up

the west.

In his rebuttal Statement, he said, "There
was never any such a study that was a -- no blueprint
duopoly that I ever shared with any competitors.*

Now, I think Mr. Krebs is an honest man,
but I think he was trying to cut things a little toc
finely there. But the point is in his rebuttal
statement, he denied that there was ever --

JUDGE NELSON: So there's inconsistency
between his rebuttal statement --
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If -hey -- and we’'ll hear from them on
that. But my point here is they placed it in issue by
trying to deny that he ever did anyihing like that,
including the inconsistency.

The point is, Your Honor --

JUDGE NELSON: In this array of arguments,
all of them can be proved without the study with the
exception of the extent to which the study
corroborates or validates or parallels your own
request of conditions.

MR. LUBEL: With this exception, Your
Honor. The study could say -- the study couid have
been very aggressive, and the study could h;ve said,
"If you do this, if you have it divided up like this,
you all will be able to, as a group, dominate the
market," et cetera, et cetera.

In other words, it may have had
embellishment and reasons and because, you know --
that are in more detail --

JUDGE NELSON: It may say that if you --
if you do what your conditions would deo, you will

dominate the market?
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MR. LUBEL: Well, if they had done that in

JUDGE NELSON: How does that help you get
the conditions?

MR. LUBEL: With -- with -- well, it
wouldn’t heip on the conditions because we’re dealing
with different players.

JUDGE NELSON: You want certain
conditions.

MR. LUBEL: We want --

JUDGE NELSON: But you say the case for
those cond.tions is bolstered by the McKinsey feport,
as far as you can tell.

MR. LUBEL: Right.

JUDGE NELSON: I understand that. Now,
you say the McKinsey report may contain in it
something about these conditions Ccreating an anti-
competitive situation.

MR. LUBEL: No, it would be if they had
done it. If those railroads had done it, those large
railroads: Burlington Northern, Santa Fe and UP had
done it.
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JUDGE NELSON: Had done what they are now

MR. LUBEL: Right. If they had done -- jp

effect, they are now doing it because Burlington

Northern will be able to go over these routes through

trackage rights.

What -- what I'm saying is it would relate
not to the issue of corroborating that carving up the
SP is viable, which is what our position is. But
we’'re saying we’'re a smaller railroad. For us to take
it, it doesn’t create any --

JUDGE NELSON: Okay, so -- so --

MR. LUBEL: But with the study in mind,
Your Honor, the study in mind --

JUDGE NELSON: The claim is that Mr. Krebs
has brought the study back into the case and that it
could lead to the discovery of admissible stuff and
might well corroborate your case for conditions?

MR. LUBEL: Yes. And if I might make a
final point, Your Honor, they have said that the

record is closed and that we couldn’t put this in

anyway.
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JUDGE NELSON: I'm going to deny this
request. First, it seems to me to be a long time
since the deposition was taken until today and that is
something that could have moved more quickly.

Secondly, there’'s at least a question, a
significant question, about whether on the
Commission’'s procedures, more discovery of this nature
is now authorized.

Third, I think you can prove everything
you told me anyway with what you already have. & -
would simply by gilding the lily to get the study.
And for those reasons, at this stage, and those
circumstances, I'm going to deny the reques;.

That concludes this morning’s session.
We're going to reconvene this afternoon. Are we?

MR. LUBEL: Your Honor, I -- yes, at 3:00
with Mr. Stone. But could I revisit one issue on the
maintain market dominance remark and --

JUDGE NELSON: With reference to the 4:30
release?

MR. LUBEL: Yes, because -- yés, and I
just throw this out.
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UNION PACIFIC CORPORATION AND INION PACIFIC RAILROAD COMPANY
= CONTROL - MISSOURI PACIFIC CORPORATION AND MISSOURI
PACIPIC RAILROAD COMPANY e
DECISION ON DISCOVERY APPEALS

Decided April 22, 1981

On March 10, 1981, Southern Pacific Transportation
Company and its affiliate St. Louis Southwestern Railway
Company (collsctively SPT) filed interlocutory appeals to
four rulings of Administrative Law Judge Paul Cross denying
various SPT discovery requests. Applicants (collectively
UP) replied on March 12, 19%1. Our Jjurisdiction to hear
this appeal was established in the decision served
October 15, 1989 in this proceeding.

SPT has appealed the following four specific rulings
inade on March 3, 1981:

--- « (1) denial of SPT's oral motio

pre-1979 documents pertaining to ‘internal discussions or
analyses of, the .possibility or desirability of a Union
Pacific/Missouri Pacific consolidation; .

LE R R BRI

(2) denial of SPT's oral motion ‘to -compel production of
certain studies prepared prior to consideration of the Union
Pacific/Missouri Pacific consolidations by the Union Pacific
dboard of directors;

(3) denial of SPT's Motion to Compel Answers to
Interrogatories and Production of Documents (SPT-19) dated
February 2, 1981; and :

(4) aenidl of SPT's Motion to Compel Production ol
Requested Data and Documents (SPT-20) dated February 6,
1981.

We will address each request 1ir curn.

Oral Motion to Compel Production
of pre-1979 Documents

By oral motion cn March 3, 1981, spT sought production
of internal discussions or analyses by Un;on Pacific stare

!/ FEmdbraces F.D. No. 30,000 (Sub-Nos. 1-10, 14-17) and
Hos. MC-F-14448 and MC-F-14449,
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ol the possibility or desirability of a Union Pacific/

Missourl Pacific consolldation.
aotion. on The Judge denied the

SPT based its request on the alieged representation of

applicants' counsel that go such discussions had taken place
prior tc vanuary 1, 1979.5/ 1In .reliance upon this
representation SPT states that it restricted the scope of
tts discovery tc the time period after January 1, 197S.

: toon ¢ross examination of Mr. William S. Cook on
Mareh 3, 1981, it was discovered that, while discussions of
the present proposal of consolidation of Union Pacfic and
Missours Pacific had commenced in 1979, the possibility of
such a consoulidation had been considered wuch earlier. On
at least two prior occasions Missouri Pacific had approached
Union Pacfic on the possibility of a merger and Union
Facific had concluded that 15 was not the right time to
pursue such a consolidation.’/

Upon learning of these pre-1979 contacts, counsel for
SPT moved for production of documents related to considera-
tion of the earlier proposals. SPT now argues that it was
ifmuroper Cor the Judge to cdeny 1its motion.

Applicants argue in reply that the earlier considera-
tion of possible mergers 1is irrelevant to consideration of
the proposed transaction which was not negotiated until late
1979. Moreover, applicants find "specious" SPT's allegation
that it was misled by the representation, that no negotia-
tions occurred prior to January 1, 1979.:/ Applicants
allege that all railroads have studied restructuring possi-
bilities in recent yea:s, especially after the Railroad
Revitalization and Regi latory Reform Act of 1976 (the 4R
Act).

2, =@
state

y letter dated October g, 1980, counsel for applicants
- 4

The tia: period governing all searches and production
“AZL S Jawmapy 1, 1379, to ... date ... In this
ceanece! n, ajxliecants now state ... that no discussions -
“4iser 1. twe s officers of the applicants cr among officers
f =my ‘rdiviival applicant - pertaining to the transactlons
thal are Sae sudbject of the above proceedings occurred prior
to January i, 1979.

3/ Transcript p. 267-269.

4, Appllzants clte the language cf the letter of October 2.
T48C suating trat there were a0 internal discussions prior
to January i, 4579, "yertaining to the transaztions that are
Lhe zurje2ct 2f these proceedings.”
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Discussion of Possible consolidation of Union Pacifie

and Missouri Pacifie Prior to 1979 technically may not

Pertain to the development of the specific consolidation
Nonetheless,

these discussions cp

rocuction of evidence
relevant deration of the Public
1rnterest

ling, particularly in the area of
expected benefits of the transactions.

this reason we believe SPT'g oral motion to compel

n of pre-1979 docuuents pertaining to internal
discussions or analyses of the POssibility op deairabllity
of a Union Pacif ic consolidation should
have been grante We will grant the appeal, but limit
discovery ofr Such material to the time period after J
1, 1976. Material prior to ghia time
relevant in“thisépfpeoedin;._/

anuary
is too remote to be

Oral Mction to Compel
Production of Certain Studies

The testimony of Mp. Cook also revealed the existence
q;yﬂ;ol,on:potential-conaolidationa pPrepared by
TPpri sideration of -the consclidations
SPT argues that such .
pment of the Proposed trans
pProdaced. While applicants noted that ghey would
not object to sroduction of parts of the studies,®/ they
argued that.the studies were dated, of little usefulness and
that portions of the Siudies dealt with sensitive
considerations of pPossible mergers \vith railroads other than
Missouri Pacific and should not be tubject to discovery in
this_procoeding.

The Judge denied SPT's motion.

For the reaso
pre-1979 documents, we believe the porticns of the post
January 1, 1976 studies Specifically dealing with
Misslouri Pacific should be made asailaple oo SPT.7/ we

5/ In addition, materials Preparec before 1976 would not
reflect the effectiveness of the 4R act. See also
transcript page 273. -

6,

Transcript p. 315-316 and 848-849,

7/ The interlocutory appeal did Not request matarial for
other than Missouri Pacific.
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agree with applicants that material not related specifically
to Hissouri Pacific May be sensitive and need not bhe
revealed in this proceeding.

SPT's wotlon zhould have bLeen granted to the extent
described above. g§pT's appeal is granted.

Mstion to Conupel Production of

Requested Data and Documents (SPT-20)

SPT-20 was filed -on Pebruary 6, 1981. In this motion,
SI'"l sousht orders compelling appliczants to respond to, and
to produce, the documents requested in several outstanding
discovery cequests. Some of the items remained in dispute
At the commencement of hearings on March 3, 1981, when the
Judge denied the motion. We will address each item raised
in SPT's appeal. .

SPT First Set of Interrogatories Requests 12 and
i3: E eése requests deal with material submitted to or
used in any presentation made to the various boards of
dlrectors of applicants. Applicants allege in their reply
that they have produced all materials covered by these

requests. Accordingly, SPT's appeal with regard to these
requests is moot.

SPT Request for Drafts of Verified Statements: By
letter dated January » » counse or 3 requested a
copy of rtne initial drafts of each verified statement for
ecach witness sponsored by applicants, since all of the
applicants' top aofficers and policy witnesses have no
underlying work papers supporting their testimony. 1In this
context, SPT alleges, the drafts are ecessary for adequate
cross examination of these witnesses._/

In reply applicants cite the decision in this
rroceeding served December 10, 1980,1n which draft verified
statements were denied the Missouri-Kansas-Texas Railroad
Compzany, znrd %he decision in Pinance Docket No. 28799

-~

(Cub-Ne. 1), Jt. Lou:is Southwestern Railway Com any -
Purchase tPocrtion) (not printed) (October 12, T57§; barring

discovery ol draft verified statements.

8/ "l2. Tdent fy anc oroduce all documents submitted to the
Board of Diractors of each applicant herein referring cr
relating tc the Lianszc.ion proposed herein.™

"13. Ider:tify and (roduce all documents used in
cunnectlion with any presantation made to the Foard of
JMrectors of =e«ih aprlicant herein soncarnsng the propused
transaction.” '

9: 1r the requast 1s denled SPT seeks, "at the very least,"
Zha* the Juige 2cncuc® *n in camera inspection tr determine
wneihe~ the d7<ts snoule be urotected. The request for ia
camera inspection will e Jdiscussec (nfra.
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. Draft verified Statements, whether written originally
0y the witnesses or by an attorney, are refined and focused
by the interaction of the witness and the Attorney. As such
the ‘dralfts are indlcati Ss followed by the
Attorney in preparation for litigation and deserve
vrotection under the work product doctrine. See United
States v. Nobles, 422 U.S. 225, 238-39 (1975), and Hickwan
V. Tazlor, 329 U.S. 495, 510-11 (1947).

: Horeover, the azbsence of work papers and unavailability
si draft verified statements do not preclude SPT's cross
examination of each witness based upon the submitted
statements.

The Judge did not abuse his discretion in denying the

motion, and SPT's appeal seeking draft verified statements
will be denied.

SPT's Ninth Set of Discovery R uests, Pebruary 2
1981:7 SPT's Ninth Set of Discovery gequests is set forth in
Appendix A. It calls for production of all correspondence
and other materials exchanged between and among the top
excecutive officers within each of the three carrier
applicants and their respective parent organizations
concerning the proposed transactions. SPT states in its
appeal that the purpose of these discovery requests was to
obtain any documents or correspondence sent to or received
by these executives. SPT cites the lack of any work papers
Jdescribing the evolution of the verified statements of
applicants' executives as Justifying the need for discovery
aof these {tems. SPT alleges that compliance witn its
request would require a search only of the files of seven
top exccutives of applicants.

In reply applicants offer the following points. First,
the requests are extremely broad. Second, SPT has allegedly
already discovered against applicants with regard to Unlon
Pacific's prop03f8 acquisitions of both Missouri Pacific and
Western Pacific.tY/ Third, ‘applicants allege that
compliance with 3PFT's request would require a search of the
iles of 48 executives, including all the vice-presidents
set forth in the request.

They verified statements with which SPT is concerned
were filed along with the primary applicatsions in these

10/ Requests 15 and 16 of SPT's Pirst Set of Discovery
Requests called for "all documents which refer or relate to
the possible acquisition or control of MP (and WP) by UP or
merger or consolidation of UP and MP (or WP)." See also
Requests 12 and 13 (documents used in connection with
presentation to applicants' Boards of Directors regarding
the transactions) and Request 21 (documents generated by UF
in connection with .ts review of the business or property ol
MP and WP) in SPT's First Set of Interrogatories and
Reyuests for Production.
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proceenilngs on September 15, 1980. The statements have been
avaliahle to SPT for 6 months. Additionally, SPT has
discovered numerous documents related to consideration of
the propo;ed consolidation by applicants' witnesses pursuant
to Lts other discovery requests. While applicants did not
keep Ciles by individual witnesses, they did categorize
working papers and material by subject matter and an
extensive index in this form was made available to SPT.)l/

: We do not helieve further discovery is necessary to
&llow SPT to cross examine applicants' witnesses
effectively. The Judge was within his discretion to deny
tne motion and the appeal will be denied.

Motion to Compel Answers to Interrogatories and

the Production of Documents (SPT-19)

SPT-19 was filed on February 2, 1981. In its motion
SPT sought orders compelling production of 2 number of
disputed documents as well as answers to described
interrogatories. The motion was denied by the Judge on
March 3, 1981. We will address sach item raised in SPT's
appeal.

Specific Documents: Since the time SPT-19 was filed
applicants have produced a number of documents to SPT.
There remnain 58 documents which have not been-produced.if/

In denying SPT's motion to produce these documents, the

"~ Judge cited the reasgglng set forth by applicants in their

reply to the motion.-3/

Applicants rely on three grounds to justify their
withiiolding of the remaining documents: (1) attorney-client
privilege, (2) the work product doctrine, and (3)
corfldenttallty.

The .!isputed documents include 44 for which the
attorney ~lient privelege is invoked to preclude

11, tppranscript, January 6, 1981, page 124-25.

L2, ~n. & .yorents are described by affidavits of counsel
whicn are Aztachments P, 3 and H to UP-42, applicants' reply
to SPT-19. Sixty-two documents are described. Three were
ordered produced by the Judge on March 3, 1981 (F-16 and 34,
and G-2) and one (F-53) has since been voluntarily produced
by applicants. See UP-57, Applicants' Reply to
Interlocutory Appeal, at page 22, footnote 4. Document G-2
was ordered produced Ly the Judge after counsel for MP
volunteered to mzke 1t availaole. See Transcript page 230.

13 sypeanseript page L71.
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discovery,l4, The wark product doctrine is invoked to
protect uo'iocumencs, 32 o{ which are also included under
attorney-client privilege.i5/ Tme work product doctrine
without the igtorney—cllenf_brlvilege is invoked to protect
8 uocuwents.>®/ Applicants continue to withhold_11
‘documents betause of thetr confidentia} nature.i7/ of
these, nine wre commercially sensitive+-%/ and tY§

r:late to confidential settlement negotlations.1”,

(1) The Attorney~Client Privilgge.

exists "to encourage fuyll
attorneys and their clients
promote broader public interests and the
observance of law and the administration of Justice."

UpJjohn Co. v. United States, 66 L. Ed.
2nd 58%, 591 (1981). Our rulc! comprehend privileged
matverial at 49 C.F.R. 1100.55.49, e Supreme Court in

UpJohn, supra, recently noted That "the privilege exists to
protecé not oﬂly the giving of professional advice to those
who can act on it, but alsoc the g§iving of information t-

lawyer to enable him to give sound and informed advice."
L.Ed. 2d. at 5§92,

SPT argues that the attorney client privilege does not
apply to a lawyer Acting outside «f his responsibilities as
2 lawyer, and that in this proceeding applicants' counsel
may have been evaluating the information in the withheld
docuaents in a business rather than legal sense.

1%/ Documents F-1-11, 14, 15, 17-21, 30-33, 35-46 and
§8-52; G-1; and H-1-4.

15/ Documents F-1-11, 18, 15, 17-21, 30-33, 35, 48-52; G-1;
and H-2-4.

18/ Documents F-12, 13 and.25-29.

17/ Doecments F-22-28, 52, 54 and 55;~and H-5.

lE/ Documents F-22-28, and 52; and H-5.

13/ Documents F-54, 55,

20/ See G;neral Rule: of Practice, 346 I.C.C. 603 (1974).
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We 'ind this argument urconv
Produces hy erplicants desc
‘ofuwents involved.
reiate to the
Gt lent o in
decumeng e

The Judge did not abuse his discretion 1n denying

discovery of those items allegedly protected by the attorney
client Privilege,

(<) The work °roduct Doctrine.

The work Product doc Sule
protecting work done in cipation of litigation.22, The
doctrine 1s presently codified in Rule 26(b)(3) of The

Federal Rules or Civil Procedure, which allows a qualifieqd
protection to 4 . prepared in anticipation or

consultant, surety, indemnitor, insurer or agent) . . .

Such documents are discoverable only upon a showing that the
PArty seeking discovery has subs

n=terials

unable wit

equivalent Mental
impressions, » Or legal theories of "
attorney or other representative of a party concerning the
litigation" apre not to be disclosed.

SPT argues that our rules do not Specifically a8pply the
work product doctrine to Commission prcceedings. Horeover,
it argues, application of the work product doctrin
administrative proceedi ould result

applications being

We disagree. While cur rules do not Specifically adopt
the work product doctrine, 55 has been previously applied in
caninistrative proceedings.<3/ ye are Specifically chargeqg

€1/ See uuiohn, SUpLa, a: 592 where the Supreme Court cites
SA

Cide of “rofcesional Responsibillty, Ethical

an
Consideration 4 - 3.

<

22 Hickman v. Taylor, 329 U.S. 495 (1947).

23/ see Natta v. Hogen, 392 P.2d 686, 693 (10tn cyp. 1968)
{patent interferencs Broceedings); Upjohn, supra
(alministrative Sinpr2na); and Pinance cxat No. 30,0u%,
Jnioa 2azific Corn. . Suntrol (cecision served December 0,
198a).
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finauce Dacket Lo, 32,000

aS uearly as
the lintteq Statog
» 386 i.c.e. 603, 61y (1974), 3
work product Jdoctrine Bhould g
» ANA we gee no need top Lixe
LY SPT to flow from its
ing the Suprene Court's exan;le
» %e will not "lay :lown a Sroad
Lovern all concaivahle future
‘uestions® qn the area ofr brivilege. e work neaduct

doctine can pe Applied on a case by case Lasis ln Comnigg
proceedings. :

.
s

Specifie
SPr's
BOOV [(je:?

abuse his discration regarding i .
work product docterine.,

discouverg)t,.
flelent to
Confidential husincss
nd the coupss are
a clear showti,. or
requested, Duplan Corn
Supp. 1146, T 8.
to say "[olnce the (iraye
+ the party Seeking
that the docunents are
the litigation. -~
Ot be ordered." 4q-
riginal.

L e . ¥
2r 4y Cc.r.n,

and 13 ape discussed,
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We disagree. ‘The detemiination Of whether or not to

allow or require Jdiscov terial requlires
a~balancing of interest. While SPT's discovery of the
withheld Us documents . ther a

tactical or commercial sensc, it does not Aappear necesSsa §
in 1ight o{ the ma 0 lahle to SPT.--/

COW&M
negotiations clearly S ould not ue discoverahle ir .cder to
e:gg%wmm See Reichenbach
v. cmith, . 2d. 1072 (5th Cir. 1976).

The Judge did not abuse his discretion in denyin_ the
motlon regarding confidential documents.

(h) In camera inspection.

SPT has requeste¢ generally that all documents withheld
by applicants bte subjec. to an in camera inspecticn te
determine whether applicant's characterization of the
docunents is correct anda whethner the documents sheuli be
protected. While 1in camer» inspection is occasionally =
useful tool, we do not believe it is necessary for tnese
doruments. Applicants have provided a sworn desceiption >
each withheld document and both parties have thorouphliy
argued the issues related to their discovery in motions,
appeals and replies. Thir is sufficient inforuation io
determine the discoverability of the disputed daocuments
without an in camera inspection. See Dura Corporation v.

Milwaukee H[Krauiic Products, Inc., 37 F.R.D. 19%5).

Moreover, an inspection places an addtitional burden
upon the Commission's resources in this procecling whien i
not Justified by the circumstances. This procueeding ‘s
roverned by the strict time limits of 49 U.S.C. 1134Y;
additional adjudicative burdens, which may afte:t the
schedule of hearings, will not be placed on Commission
rescurces without good cause.

In light of the material already discover=l in tis
praceeding, the sworn description Ly applisants of The
withheld documents, the discernable relation of the
documeits to the various privileges claimed, and the
ziternative sources for much of the protected informatior
(such as traffic studies), the Judge «id not abusc hin
dlsecretiss ami the appeal is denied with respect to Ll «l

ti.e specific uocuments.

25/ SPT alleges trhat an inconsistency exists regarding the
production of document §-2 anc the withholding of other
documents. e [(ind no ‘nconsistency since docuuent 3-2 .as
voluntacily groduced “v applicants alter disceussion winn The
ludyge, transcipt rage 730, and with certain confldential

material masn:d, rranscript page 1548-y.

AL
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Docwnents Referring to Other Possible Mergers Involving
up: In SPT-19, SPT SOught an order compe ng applicants’
response 58 Request 17 of SPT's Pirst Set of Discovery
Requests.__/ SPT renews its request on appeal, alleging
that discovery of Union Pacific's plans regarding other
railroads is necessary to allow SPT to present the antitrust
issues involved in this proceeding.

Applicants argue that, by definition, this request
fccuses nn matters outside the scope of this proceeding and
seeks documents not "relevant to the subject matter of the
pendi;g(pgoceeding" within the meaning of 49 C.F.R.
1100.55(a).

SPT states that this argument by UP is inconsistent
wlth what Union Pacific argued in support of its Motion for
Dismissal In Southern Pacific Tranaportation Company V.
Union Pacific Corporation, v ction No. 2 FRP
(Tx), Gentral District of California, filed November 25,
1980.27/

Applicants respond that there 1s no Justification for
SPT's attempt to bootstrap support for its discovery request
in this proceeding by reference to its District Court
antitrust actlion against applicants. The antitrust action,
like this proceeding, addresses the proposed consolidation
of Union Pacific, Missouri Pacific and Western Pacific. It
does not address the potential acquisiticn of some other
rallroad company. ; !

SPT makes no effort to show how the information
requested would support its allegations of monopolization,
particularly regarding carriers other than those involved 1in
this proceeding, since no discussions of these possibl

consclidations ever reached the point of negotiations.ss/
Mureover, any consolidation of other carriers would require
Ccmmission approval, and in the proceeding to obtain such
approval the Commission would carefully review the
transaction to determine 1its competitive effect.

To the extent the request indirectly seeks information
about how the proposed consolidations might weaken other
carriers (so that those carriers were susceptible %o
takeover), the Commission and the parties have already
endeavored to obtain more direct and probative evidence.
Indeed the Commission's intent to focus on the impact of the

26, "17. Identify and produce all documents referring and
Telating to the possible acquisition of control by UP or
merger or consolidation with UP of any other railroad
company or company cwning or controlling a railroad

company. As used in this interrogatory the term "UP" refers
to Union Pacific Railroad Company or its parent subsidiary.”

21, UP argued that matters raised in the District Coucrt
antitrust proceeding were within the primary and exclusive
Jurisdictlon of the Commission and should bte considered in
this proceeding.

Eﬁ/ Transcript pages 265-9.
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proposed transaction on competition among carriers has been
T”d” vlear Crom the very. first decisions in this proceedirgz.
aee declsion of August 25, 1980. Thus, Af the proposed
acquisnitions were found likely to monopolize the transcon-
tinental movement of freight, the Commission would caefully
examlne the transaction to determine whether there is any
aounterbalancing public interest. See McLean Trucking Co.
v. United States, 321 U.S. 67 (194%). EF‘TT_‘ou 4 the 00m5'1"§s_1.'0n
approve tihe transaction despite any perceivzd wonopoliza-
tion, the applicants' consummation of the transaction as
Approuved Ly the Commission would be exempt from the cpera-
tion of the antitrust laws. See 49 U.S.C. 11341(a) and

Minneapolis & St. L. Ry. Co. v. United States, 361 U.S. 173
{1959), reh. den. 361 U.S. 945 (1960).

"In making 1its inquiry cn the competitive effect of a
transacticn, the Commission focuses its attention on the

- particular transactior in issue. The fact that Union

Pacific may have considered other possible transactions 1is
not iikely to assist the Commission in determining the
effect of the transaction ultimately proposed. The dis-
covery request sceks documents not relevant to the subject
matter of this proceeding and, cherergge, is noct proper
discovery under 89 C.P.R. 1100.55(a).%3/

The Judge did not abuse his discretion in denying this
motion, and the appeal 1is denied.

Oral Communications Concerni the Proposed Merger: In
S°T-19 an ourder was sought conpefging applicants’ respop

e
‘o request 18 of SPT's First Set of Discovery Requests.’a/

29/ The Judge did allow criss examination on these matters.

30, »18. 1lden:zify each communication, meeting, conference,
discussion, cr telaphone ccnversation wherein the possible
or proposed merger, consclidation cr control of UP, WP

and ‘or WP was di:cuscs?d =y any officer cor eaplgyge of
app)icants. ©or e2ch such dlscusslion state: -a, the
participents; (u) the late and time of Jdiscussion; (c) the
sub ject of the discussion; ard (&) a description or summary
of the c-ateris of tie discussion.”
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SPT argues that this information is made
applicants' instructions to its personnel

written memorag?a of meetings involving the
consolidation.3i/

hecessary py
t to prepare

Applicants objected to the request, alleging 1t to pe
unreasonabply broad, ‘urdensome and vague. Applicants state
that complying with this request would be overwhelming, for
each of applicants' officers may have bad thousands of oral
communications regarding the consolidation.

Because of the volume of material already made
avallable to SPT and the extraordinary difficulty of
complying with the request, the motion was properly denied
by the Judge. The appeal 1is denied.

Request 47 of SpT*
this request
documents conce
Chicago

SPT's request for trackage rights over Union Pacific is
granted. Additionally, SPT argues the discovery request {s
relevant to whether CNW will continue to function 1f the
lieérger 1s approved, to CNW's role as a coal carrier, and to
the present abllity of Union Pacific and CNW to conduct
coordinated operations short of merger.

this information is releva

llnlon Pacifiec.

zi/ SPT's reference is to a document obtained in discovery
entitled "Procedures for Handling Confidential Materials"

.attached as Exhibit F to SPT-

an approp
preparation of materials related to this proceeding.

32/ spm defines "relationship” as:

(a) Ownership or purchase by UP of stock of CNW;

ownership or purchase by any other applicant of the
stock of CN¥;

(b) intention of any applicant to purchase or otherwise
acquire any ownership interest in CNW stock or
assets of any kind; ”

(¢) any loan or advance .of funds or planned or possible
loan or advance of funds by any applicant to CHw;

(d) any discussions with CNW officers or employees
concerning the use of rederal funds by CNW for
improvements; and

any dealings or plans concerning the Powder Fiver
Basin.
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ﬁpnllcants argue that the request focuses exclusively
On matters outsige the scope of this proceeding.

We agree that the Feéquest cxceeds the scope of thls
proceeding. A separate consolidation proceeding would be
required to approve any acquisition of CNW. No matter what
security interes: in CNW Froperties, Union Pacific might
ohtain, UP zanno= lawfully take possession of or operate any
scgacnt of CNW's raii line without Commissiun approval.
Jeparate urdzeedings are presen;ly ongoing regarding CNW's
fole in the Powder River Basin.>3/ Moreover, SPT has
aiready discovered against applTcants with fesard to the
effect of the praposed transactlon on CNW.3%/ Applicants
also have provided, in response to the Commission's
infcrmation requests, detailed information regarding the
effect of the merger_on the ability of CNW to provide
essential services.3?/ Applicants' traffic diverison
Studies and underlyIfig work papers address in detail the
impact of the proposed transaction on CHW.

The ability of Union Pacific and CNW to closely
coordinate their operations is a matter properly explored in
this proceeding as it may reflect on the potential benefits

of the transaction. See Ex Parte No. 282 (Sub-No. §),
i’ail road

Lonsolidation Procedures - General Policy Statement,
03 1.Calie 780 (.9B1). However, the discovery requests are
much broader than Ceperating relationships and entail a much

greater burden. Accordingly, the Judge. did not abuse his
discretion in denying the motion.

Requests 3 and 4 of SPT's Third set of Discover¥
Requests: 1In its ird Set of Discovery equests
sought production of ;

documents related to applic

T
74
Responses to Requests for Additional Information.3%/ spr
Argues that these requests may produce material which may bz
inconsistent with applicant's responses.

33/ 'Pinance Docket Nos. 25934 ane 29066.

- fequest 435 o7 LPT's First Jet of Discovery Requests.

35, Applicants' 2asvonses to Request for Acditional
Tiforination, UP-19A/Mt-18A, WP-164. SPT alleges the request
for zdditional information regarding the merger's impact on
SlW's continued ability to provide essential service
necessariiy makes inguiry into existing or planned relations
tetween CNW ani Union Faclic relevant to this proceeding.
Ve do not agree.

36/ "3. 1Identirs and crodice all documents in nhe
possession of apolicants referring or relating tz the said
Responzes, eny related t:atarial .r any part hereof.

.8 Prevuce a.l docuvaenss in the
LOxS28Siva i f.pli.- i referring to cr rzlating to the
drder of e CommissSan: s2wad august 5, 1280, 1in these
nroceedings whish renlired Lne filing =f the said Responsec:
MW apvlicanss *
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Applicants reply

» 1n light of the v

» Unnecessary.

and
3

We agree. SPT's requests represent a classic "ishing
CXpedition." The Judge

Properly dented the motion. The
Appeal will also be denied.

We will deny the
SPT-19 and SPT-20.

It is ordered:
=== gordered

The lnterlocutory appeal of Southern Pacific
tion Company is granted to the extent set forth

(2) fThis decision 1s effective upon service.
By the COnniaaion, Division 2, Commissioners Greshun,_
Trantum and Alexis. Commissicoer Trantum wag abgent and did not participate.

AGATHA L. MERGENOVICH
(SEAL) Secretary
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
- CONTROL AND MERGER -

SQUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

KANSAS CITY SOUTHERN RAILWAY COMPANY'S
OBJECTIONS TO APPLICANTS’ FIRST SET OF INTERROGATORIES
R PR N OF MENT.
The Kansas City Southern Railway Company, Inc. ("KCS®) hereby serves its Objections

to Applicants’ First Set of Interrogatories and Requests for Production of Documents to Kansas

City Southern Railway Company pursuant to paragraph 1 of the Discovery Guidelines adopted

by the Commission on December 5, 1985.

The following general objections are made with respect to all of the interrogatories and
document requests. Any additional specific objections are stated as to each interrogatory.

1. KCS objects to Applicants’ First Interrogatories and Requests for Production
individually and collectively in that the majority of said discovery requests seek information or
documsnts that have no relevance to the pending Application or seek information relevant to
KCS's filing, which is not due until March 28, 1996. Said interrogatories and document
requests also are overly broad, burgensome and apparently propounded in an attempt to harass

KCS and divert its resources from preparation of its filing due on March 29, 1996.




e F KCS objects to Applicants’ interrogatories and document requests to the extent
they attempt to require production of documents prior to the time set forth in the Discovery
Guidelines or in a more expeditious manner than Applicants.

3. KCS objects to the extent the interrogatories and document requests seek
documents or information prior to January 1, 1993.

4. KCS obj~cts to production of, and is not producing, documents or information
subject to the attorney-client privilege.

5. KCS objects to production of, and is not producing, documents or information
subject to the work product doctrine.

6. KCS objects to production of public documents that are readily available,
including but not limited to documents on public file at the STB or the Securities and Exchange
Commission or clippings from newspapers or other public media.

7. KCS objects to the production of, and is not producing, draft verified

statements and documents related thereto. In this and in prior railroad consolidation

proceedings, such documents have been treated by the parties as protected from production.

8. KCS objects to the extent that the interrogatories and documenf requests seek
highly confidential or sensitive commercial information (including, inter alia, contracts
containing confidentiality clauses prohibiting disclosure of their terms) that is of insufficient
relevance to warrant production even under a protective order.

9. KCS objects to the interrogatories and document requests to the extent that
they call for the preparation of special studies not already in existence.

10. KCS objects to Paragraph Xlli of the Definitions and Instructions insofar as it
requests that responsive documents be sent to Applicants’ attorneys rather than put in KCS's
Document Depositcry.

11. KCS objects to Paragraph XXXI! of the Definitions and Instructions to the extent

that it seeks to impose any duty or obligation upon KCS that exceeds the practice of Applicants

e o
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in this proceeding. Accordingly, KCS will produce a log of privileged documents in the same
manner and within the same time limits as established by Applicants.

2. KCS objects to Paragraph XXXIli of the Definitions and Instructions in that
inclusion of “affiliates, subsidiaries, officers, directors, employees, attorneys, agents and
representatives” in the definition of railroads, shippers, consultants or companies is unduly
vague, overbroad and not susceptible of meaningful application in the context of many of the

interrogatories and documant requests.

SPECIFIC OBJECTIONS

KCS incorporates by reference the General Objections set forth above as to each
interrogatory and document request. In addition, KCS objects to individual interrogatories and
document requests as follows:

Interr: 1.: Identify and describe in detail any agreements that l;(CS has with
any other party to this proceeding regarding positions or actions to be taken in tkis proceeding.
Routine procedural agreements, such as agreements concerning the order of qdestioning at
depositions or the avoidance of duplicative discovery, need not be identified. If KCS contends
that any such agreement is privileged, state the parties to, date of, and general subject of the
agrazement.

Obijectior : KCS objects to this interrcgatory as overbroad and unduly burdensome
in that it seeks information that is neither relevant to this proceeding nor reasonably calculated
to lead to the discovery of admissible evidence. KCS further objects to this interrogatory to the
extent that it seeks production of documents subject to the attorney-client or work product
privilege.

Interrogatory No. 2.: In connection with the reported acquisition by Kansas City

Southern Industries, Inc., of a 49% interest in Mexrail, Inc., and any related transactions, do

ol




either or both of KCS or Tex Mex or their parents or affiliates intend to apply to the Board for
{a) control authority under 49 U.S.C. § 11323 (formerly 11343), (b) a declaration that there is
not a control relationship between KCS and Tex Mex requiring control authority under 49
U.S.C. § 11323 (formerly 11343), or (c) any other Board action? If so, when wili this
application be filed? * not, explain why not.

Objection: No further objection.

Interrogatory No. 3.: Identify each of rail line where KCS owns the track and another
railroad has trackage rights, or where KCS operates over another railroad on trackage rights, in
each instance identifying the other railroad. Production of the trackage rights agreements will
suffice as an answer. With respect to each segment where KCS owns the track and another
railroad has trackage rights, identify each instance in which KCS *as taken any actions, or
failed to take any action, resulting in interference with or limitation on the ability of the tenant
railroad to compete effectively with KCS or any other transportation company or to operate its

trains as it would if it owned such track segment.

Objection: KCS objects to this interrogatory as being premature. Pursuant to the

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Interrogatory No. 4.: Does KCS discriminate against trackage rights tenants in the
dispatching and other service that it provides where other railroads operate over KCS lines?
Have any such allegations been made? If so, were they well-founded?

Qbiection: KCS objects to this interrogatory as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Fequests for Conditions and any other opposition evidence and arguments are not

il




due to be filed until March 28, 1996. (Decision 6, October 18, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
cr work product privilege.

Interrygatory No. 5.: The Verified Statement of Curtis M. Grimm submitted with KCS-
3 contains the following assertions at page 4: “[Blased on 1933 data, there are 164 BEA
origin-destinations with traffic greater than $2 million that will go from 2-1 independent
alternatives. The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are
another $3.93 billion in revenues in BEA origin-destinations that would fall from 3-2
independent alternatives if merger is approved.” Were these calculations based on Waybill
Sample data? If not, what data were used? How were the number of "independent
alternatives® in a BEA pair determined? Was all traffic in a BEA pair, regardless of how many

railroads served either end of any particular movement, included in the revenue calculations if

the BEA pair was deemed "2-1" or "3-2"? Have any similar calculations been done based on

1994 data or that reflect the BN/Santa Fe Settlement Agreement?
ion: No further objection.

interrogatory No. 6.: The Verified Staternent of Curtis M. Grimm subrﬁitted with KCS-
3 contains the following statements at page 4, footnote 3: "A similar calculation of the
competitive harm from 2-1 reduction in independent rai! alternatives has been performed for
BN-Santa Fe and S’P-Sama Fe, based on 1993 waybill data. The revenues in traffic for these
BEA corridors are $165 million for BN-Santa Fe and $921 million for SP-Santa Fe.” Was this
calculation based on Waybill Sample data? If not, what data were used? How were the
number of "independent alternatives” in a BEA pair determined? Was all traffic in a BEA pair,
regardiess of how many railroads served either end of any particular movement, included in the
revenue calculations if the BEA pair was deemed “2-1" or "3-2"? Does the calculation for
BN/Santa Fe merger reflect the various settlements entered into by the applicants in that case?

Obiection: No further objection.
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Interrogatory No. 7.:  The Verified Statement of Curtis M. Grimm submitted with KCS-
2 contains the following statements at page 5: "Based on Class 1 railroad originations by BEA,
the BN/UF duopoly will have fully 100% market share in 37 Western BEA’s. The two svstems
will have 90-89% market share in an additional 8 BEA's, 70-89% market skare in an additional
4 BEA's and 50-69% market share in another 4 BEA s.” Were these calculations based on
Waybill Sample data? If not, what data were used? How was traffic originating on non-Class |
-silroads handlad in the calculations? Have any similar calculations been done based on 1994
o03ta or that reflect the BN/Santa Fe Settlement Agreement? Define the word "duopoly” as itis
use here.

Objection: No further objection.

Interrogatory No. 8.:  The Verified Statement of Curtis M. Grimm submitt:d with KCS-
6 in the BN/Santa Fe case (Finance Docket No. 32549) contains the following statements at
page 6: "Based on Class 1 railroad originations by BEA, the BN/SF and the combined UP/SP
will have fully 100% market share in 58 Western BEA’s The two systems will have 90-89%
market share in an additional :0 BEA’s, 70-89% market share in an addit"onal 8 BEA's and 50-
69% market share in another 8 BEA’s.” Waere these calculations based on Waybill Sample
data? If not, what data were used? What year's data were used for the calculations? How
was traffic originating on non-Class | railroads handled in the calculations? Why do \hese
figures differ from those in Interrogatory No. 77

Objection: No further objection.
Interrogatory No. 9.:  Does KCS contend that any of the lines over which trackage

rights are sought in Finance Doclet No. 32760 (Sub-No. 9) are not "terminal facilities,
including main line track for a reasonable distance outside of a terminal® (former 49 U.S.C. §

11103)? If so, identify each such trackage rights segment and explain the bases for KCS’

contention.
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Objection: KCS objects to this interrogatory as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS further objects to
this request to the extent that it seeks production of documants subject to the attorney-client
or work product privilege.

Interrogatory No. 10.: Does KCS contend that any of the trackage rights sought in
Finance Dockei No. 32760 (Sub-No. 9) are \ 7t essential in order 10 implement the settlen.ent
agreemeni among UP, SP and BN/Santa Fe? If so, identify each such trackage rights segment
and explain the bases for KCS’ contention.

Obiection: K\ S objects to this interrogatory as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Reques*s for Conditions ana any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent tha\ .t seeks production of documents subject to the attorney-client
or work product privilege.

interrogaton No. 11.: Does KCS contend that any of the trackage rights sought in
Finance Docker No. 32760 (Sub-No. 9) will substantially interfere with the ability of KCS to
handle its own business? If so, identify each such trackage rights segment and explain the
bases for KCS' contention.

Obijection: KCS objects to this interrogatory as being premature. Pursuznt to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Renuests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks prodi'_tion of documents subject to the attorney-ciient

or work product privilege.
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Interrogatory No. 12.: Does KCS contend that the primarily directional operations
identified in t"e UP/SP Operating Pian will have any adverse impact on KCS’ operations in the
Shreveport terminal or at any other location? If so, identify each such location and explain the
bases vor KCS' contention.

Obiection: KCS objects to this interrogatory as being premature. Pursuant 1o the
Procedural Schedule in this rroceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence :nd arguments are not
due to be filed unmui March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Interrogatory No. 13.: Explain why, if KCS were to purchase SP lines between St.
Louis/Memphis and Texas, KCS wouid provide superior service, greater transportation
efficiency or other larger public benefits than would Conraii as purchaser of those lines.

Objection: KCS objects to this interrogatory in that it requires speculation on the
part of KCS and the question is premature. Pursuant to the Procedural Schedule in this
proceeding, Inconsistent anc Responsive Applications, Comments, Protests, Requests for
Conditions and any other opposition evidence and arguments are noi due to be filed until
March 29, 1996. (Decision 6, Uctober 19, 1895) KCS further objects to this request to the
extent that it seeks production of dJocuments subject to the attorney-client or work product
privilege.

Interrogatory No. 14.: Does KCS have a specific proposal for line sales or trackage
rights in its favor as a condition to the UP/SP merger? If so, (a) describe that proposal, (b)
state whether KCS has conducted a market analysis with respect to the proposal, (c) state
whether KCS has prepared an operating plan with raspect to the proposal, and (¢) state

whether KCS has prepared pro forma financia! statements with respect to t-e proposal.




Obijection: KCS objects to this interrogatory as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and argumen
due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS further objects to

this interrogatory to the extent that it seeks production of documents subject to the attorney-

ciient or work product privilege.
mmm: Has KCS advised shippers, public officials and others whose

Support it has solicited in connection with this proceeding that it has determined not to submit

a responsive application in this proceeding?
Obiection: No further objection.
m:mm: KCS President and Chief Executive Officer Haverty is ouoted in

Traffic World, Dec. 18/285, 1985, p. 32, as stating that Conrail President LeVan "told me what

his plan was and | told him what our plan was,” and that "(v.]e have never, ever had
discussions about a joint plan.” Des~ribe in detail the discussions referred to betw;'en Messrs.
Haverty and LeVan. Describe in detail any other discussions, whether occurring before or after
Mr. Haverty's Statement, between representatives of KCS and Conrail about sebarate or joint
plans.

Obijection: KCS objects to this interrogatory as overbroad and unduly burdensome
in that it seeks information that is neither relevant to this proceeding nor reasonably calculated
10 lead to the discovery of admissible evidence. KCS further objects to this interrogatory to the

extent that it seeks production of documents subject to the attorney-client or work product

privilege.

Interrogatory No. 17.: The Verified Statement of Curtis M. Grimm submitted with KCS-

6 in the BN/Santa Fe case (Finance Docket No. 32549) contains the following statements at
page 10, footnote 11: “For trafiic originating in the Dallas-Fort Worth BEA and terminating in

the Houston BEA, the SP, BN, UP and SF single-line routes have the following 1993 market

.




shares: [citing percentages, which are redactec in public version].® Were these calculations
based on Waybill Sample data? If not, what data were used? Explain in detail how these
"market shares” were calculated.

Obiection: No further objection.

Interrogatory No. 18.: Has KCS represented to shippers that the UP/SP merger will
impair KCS' ability to provide rail service? if so, de<~ribe in detail each such communication
and state all facts supporting such representations.

Obiection: KCS cbjects to this interrogatory in that it is vague and ambiguous and
incapabie of 3 meaningful response. KCS further cbjects to this interrogatory as overbroad and
unduly burdensome.

Interrogatory No. 19.: A "Dear Transportation Professicnal® letter from KCS President
and Chief Executive Officer Haverty dated Decemiber 5, 1995 states, at page 1, that the UP/SP

merger "would give the new rail combination pervasive control over almost $3 billion of North

American petro-chemical traffic.” Explain in detail the basis for this calculation. Does this

calculation assume that UP/SP will "control” all traffic that either UP or SP originated or
terminated in 19947 Does the calculation take account of the BN/Santa Fe Setilement
Agreement? If so, how?

Obiection: KCS objects to this interrogatory as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6. October 18, 1995) KCS further objects to
this interrogatory to the extent that it seeks production of documents subject to the attorney-
client or work preduct privilege.

Interrogatory No. 20.: Mr. Haverty's December 5 "Dear Transportation Professional®
letter asserts, at puge 2, that the "UP,SP system would control over 75% of the international

rail traffic between the United States and Mexico," and that BN/Santa Fe "will control an
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additional 13% of that traffic.” Explain in detail the basis for these calculations. How is rai!
traffic assigned to carriers in the calculations? Do the calculations take account of the

BN/Santa Fe Settlement Agreement? If so, how?

Obijection: KCS objects to this interrogatory as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this interrogatory to the extent that it seeks production of documents subject to the attorney-
client or work product privilege.

Interrogatory No. 21.: Where KCS and one other railroad serve a shipper, does KCS
collude with the other railroad to raise prices or degrade service?

Objection: KCS objects to this interrogatory as being inflammatory and designed
solely to harass KCS.

Interrogatory No. 22.: Identify the current number of KCS (including MidSouth)
movements per day over each of the KCS track segments in Shreveport and Beaumont uver
which terminal trackage rights are sought in Finance Docket No. 32760 (Sub-No. 9). Please
subdivide the total for each segment into types of movement, such as through trains, locals,
and switching moves.

Objection: ©= KCS objects to this interrogatory as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 28, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.
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Request No. 1.: Produce no later than April 1, 1996 (a) all workpapers

underlying any submission that KCS makes on or about March 29, 1996 in this proceeding,

and (b} all publications, written testimony and transcripts, without limitation as to date, of any

witnesses presenting testimony for KCS on or about March 29, 1996 in this pro ~eding.

QObijection: KCS objects to this request to the exicnt it attempts to impose a duty
upon KCS that exceeds those set forth in the Ciscovery Guidelines or to comply with the
Discovery Guidelines in a more expeditious mannar than Applicants. KCS further objects to
this request as being overly broad and burdensome in that it seeks "all publications, written
testimony and transcripts, without limitation to date” and apparently without limitation to
subject matter. KCS further objects to this request to the extent it seeks testimony and
transcripts (1) that are subject to a protective order, (2) that are subject to the attorney client
or work product privilege in this or any other proceading or (3) that are equally or more
accessible to Applicants than to KCS.

Reguest No. 2.: Produce all documents relating to benefits or efficiencies that
will result from the UP/SP merger.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Ronuests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 3.: Produce all documents relating to potential traffic impacts of the

UP/SP merger.




Objection: KCS objects to this request as being vague, ambig..ous, overly broad
and unduly burdensome. KCS further objects to this request to the extent that it seeks
production of documents subject to the attorney-client or work product privilege.

Reguest No. 4.: Produse all documents relating to competitive impacts of the
UP/SP merger, including but not limited to effect: on (a) market shares, (b) source or
destination competition, (c) transloading options, or (d) build-in options.

Qbijection: KCS objects to this request as being premature. Pursuant 0 the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and ary other opposition evidence and arguments are not
due to be filed until March 28, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.

Reguest No. 5.: Produce all documents relating to the BN/Santa Fe Settlement

Agreement.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 6.: Produce all documents relating to the IC Settlement Agreement.

Qbijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not

due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
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this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.

Reguest No. 7.: Produce all documents relating to the Utah Railway Settlement
Agreement.

Obiection: KCS objects to this request in that it is vague and would require
speculation on the part of KCS. KCS further objects to this request as being premature.
Pursuant to the Procedural Schedule in this proceeding, Inconsistent and Responsive
Applications, Comments, Protests, Requests for Conditions and any other opposition evidence
and arguments are not due to be filed until March 28, 1986. (Decision 6, October 19, 1995)
KCS further objects to this request ta the extent that it seeks production of documents subject
to the attorney-client or work product privilege.

Reguest No. 8.: Produce all documents relating to conditions that might be

imposed on approval of the UP/SP merger.

Objection: KCS objects to this request as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Bequest No. 9.: Produce all studies, reports or analyses relating to actual or

potential competition uetween UP and SP.

Obiection: KCS objects to this request as being vague, ambiguous and incapable of
2 meaningful response. KCS further objects to this request as being premature. Pursuant to
the Procedural Schedule in this proceeding, Inconsistent and Responsive Applications,
Comments, Protests, Requests for Conditions and any other opposition evidence and

arguments are not due to be filed until March 28, 1996. (Decision 6. October 19, 1995) KCS




further objects to this request to the extent that it seeks production of documents subject to
the attorney-ciient or work product privilege.

Reguest No. 10.: Produce all studies, reports or analyses relating to competition
between single-line and interlir | transportation.

Obiection: KCS objects to this request as being vague, ambiguous, overly broad
and unduly burdensome. KCS further objects to this request as being premature. Pursuant to
the Procedural Schedule in this proceeding, Inconsistent and Responsive Applications,
Comments, Protests, Requests for Conditions and any other opposition evidence and
arguments are not due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS
further objects to this request to the extent that it seeks production of documents subject to
the attorney-client or work product privilege.

Reguest No. 11.: Produce all studies, reports or analyses relating to the benefits of any

prior rail merger or rail mergers generally.

Ooiection: KCS objects to this request as being vague, ambiguous, overly broad

and unduly burdensome. KCS further objects to this request as overbroad and unduly
burdensome in that it seeks information that is neither relevant to this proceeding nor
reasonably calculated to lead to the discovery of admissible evidence. KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 12.: Produce all studies, reports or analyses relating to the financial
position or prospects of SP.

Obijection: KCS objects to this request as being vague, ar.uiguous, overly broad
and unduly burdensome. KCS further objects to this request as being premature. Pursuant to
the Procedural Schedule in this proceeding, inconsistent and Responsive Applications,
Comments, Protests, Requests for Conditions and any cother opposition evidence and

arguments are not due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS
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further objects to this request to the extent that it seeks production of documents subject to
the attorney-client or work product privilege.

Reaquest No. 13.: Produce all communications with other parties to this proceeding
relating to the UP/SP merger or the BN/Santa Fe Settlement Agreement, and all documents
relating to such communications. This request exciudes documents already served on
Applicants.

Obiection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably ca'culated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Beguest No. 14.: Prcduce all presentations, solicitation packages, form verified
Statements, or other materials used 1o seek support from shippers, public officials, railroads or

others for the position of KCS or any other party in this proceeding.

Obijection: KCS objects to this request as overbroad and unduly burdensome in that

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to -(he extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Bequest No. 15.: Produce: all presentations, letters, memoranda, white papers or
other documents sent or given to DOJ, DOT, any state Governor's, Attorney General's or
Public Utilities Commission’s (or similar agency’s) office, any Mexican government official, any
other government official, any security analyst, any bond rating agency, any consultant, any
financial advisor or analyst, any investment banker, any chamber of commerce, or any shipper
or trade organization relating to the UP/SP merger.

Objection: KCS objects to this request as overbroad and unduly burdensome in that

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead




10 the discovery of admissible evidence. KCS further cbjecs to this request to the extent that
it seeks production of documents subject to the attorney-client or work preduct privilege.

Emm: Produce all notes of, or memoranda relating to, any meetings
with DOJ, DOT, any state Governor’s, Attorney General's or Public Utilities Commission's (or
similar agency’s) office. any Mexican government official, any other government official, any
security analyst, any bond rating agency, any censultant, any financial advisor or analyst, any
investment banker, any chamber of commerce, or any shipper or trade organization relating to
the UP/SP merger.

Obiection: KCS objects to this request as overbroad and unc'uly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Beguest No. 17.: Produce all documents relating to shipper surveys or interviews

concerning (a) the UP/SP merger or any possible conditions to approval of the merger, or (b)

the quality of service or competitiveness of any railroad.

Obiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Reguests for Conditions and any other oppaosition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 18.: Produce all documents relating to the price to be paid for, or the
value of, any UP or SP lines that might be sold as a condition to approval of, or otherwise in

connection with, the UP/SP merger.




Obijection: KCS objects to this request in that it is vague and ambiguous and
incapable of a meaningful response. KCS further objects to this request in that it appears to

request documents that are more accessible to Applicants than to KCS.

Reguest No. 19. : Produce all documents relating to trackage rights compensation for

any of the BN/Santa Fe Settlement Agreement Lines or any other line of UP or SP that might be
the subject of a proposed trackage rights condition in this preceeding.

Objection: KCS objects to this request as being premature. Pursuant to the
Procedural Scheduile in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6. October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or werk product privilege.

Beguest No. 20. : Produce all documents relating to actual or estimated maintenance-
and-operating costs, taxes and return-to-capitai costs with respect to any of the BN/Santa Fe
Settlement Agreement Lines or any other line of UP or SP that might be the subject of a
proposed trackage rights condition in this proceeding.

Obijection: KCS objects to this request as being premature. Pu-suant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 21.: Produce all documents relating to any agreement or
understanding that KCS has with any other party to this proceeding regarding positions or

actions to be taken in this proceeding. Documents relating to routine procedural agreements,
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Su.h as agreements concernin) the arder of questioning at depositions or the avoidance of

cuplicative discovery, need not be procuced.

Produce aii Presentations to, and minutes of, .,e board of
directors of Kansas City Southern Industries reiating to the UP/SP merger or conditions to be
Sought by any party in this Proceeding.

Obiection: KCS objects to this fequest as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this Proceeding nor reasonably caiculated 1o lead
to the discovery of admissible evidence. KCS further objects 1o this request 1o the extent that

it seeks production of documents subject to the attorney-client or work product privilege.

E&numm_: Produce all Studies, reports or analyses relating to collusion among

Competing railroads or the risk therecf.

Obiection: To the extent this request refers 1o KCS, KCS objects to this request as

being inﬂammatory and designed solely te harass KCS.

Eﬂw_: Produce al Studies, reports or anzlyses relating to the terms for or

effectiveness of trackage rights.

Obiection:
Procedural Schedule in this Proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions ang any other opposition evidence gr 4 arguments are not
due to be filed until March 29, 1996. (Decision 6, Octo. 19, 1995) ks further objects 1o
this request to the extent that it seeks production of documents subject to the anorney-client

or work product privilege.
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Request No. 25.: Produce the files for KCS' 25 largest Kansas grain shippers and
10 largest plastics shippers.

Obiection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of docur 'nts subject to the attorney-client or work product privilege.

Reguest No. 26.: Produce all publications, written testimony and transcripts of
Curtis M. Grimm, Thornas O’Connor and Joseph Plaistow, and all merger analyses that have
been conducted by Snavely, King & Associates, without limitation as to date.

Objection: KCS objects to this request as being overly broad and burdensome in
that it seeks "all publications, written testimony and transcrints,” without limitation to date and
apparently without limitation to subject matter. KCS further objects to this request to the
extent it requests documents readily available to the public, such as published materials. KCS
further objects to this request to the extent it seeks materials subject to the attome.y client or
work product privilege in this or any other proceeding and to the extent it seeks testimony and
transcripts (1) that are subject to a protective order or (2) that are equally or moﬁ accessible to
Applicants than to KCS.

Reguest No. 27.: Produce all KCS business plans or strategic plans.

Objection: KCS objects to thic request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege,

Reguest No. 28.: Produce all computerized 100% KCS traffic data for 1994,
contan.ng at least the fields listed in Attachment A hereto, a Rule 11 or other rebilling
indicator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or

other reveriue offsets, together with documen* tion explaining the record !ayout and the
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content of the fields. To the extent particular items are unavailable in machine-readable form,
(a) provide them in hard-copy form, and (b) provide any similar machine-readable data.

Obiection: No further objection.

Request No. 29.: Produce all communications with Richard C. Levin, Curtis M.
Grimm, James M. MacDonald, Clifford M. Winston, Thomas M. Corsi, Carol A. Evans or Steven
Salop concerning econometric analyses of rail pricing, and all documents relating to such
communications.

Objection: KCS objects to this request in that all such communications, to the
extent they exist, are subject to the work product privilege.

Peguest No. 30.: Produce all studies, reports or analyses relating to competition
for traffic to or from Mexico (including but not limited to truck competition) or competition
ameng Mexican gateways.

Objection: KCS objects to this request as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not

due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work produst privilege.

Request No. 31.: Produce all documents, other than the study itself, relating to
the January 1996 study by The Perryman Group entitled, "The Impact of the Proposed Union
Pacific-Southern Pacific Merger on Business Activity in Texas."

Obiection: KCS objects to this request in that all such documents, to the extent
they exist, are subject to the work product or attorney client privilege.

Reguest No. 32.: Produce ali documents relating to KCS’ financial support for,
establishment of, participation in, or relationship with the *Coalition for Competitive Rail

Transporiation.”




Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of dc cuments subject to the attorney-client or work product privilege.

Reguest No. 33.: Produce all documents relating to the reported acquisition by
Kansas City Southern Industries, Inc., of a 49% interest in Mexrail, Inc., and any related
transactions, including but not limited to all agreements between KCS and Tex Mex or their
parents or affiliates and any regulatory filings made by KCS or Tex Mex or their parents or
affiliates.

Obijection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead

to the discovery of admissible evidence. KCS further objects to this request to the extent that

it seeks production of documents subject to the attorney-client or work product privilege.

Beguest No. 34.: Produce all documents relating to discussions between KCS and

Applicants in August or September 1995 concerning possible line sales, trackage rights or
other agreements in regard to this proceeding. Except to the extent that Applic#nts may be
required to do so, KCS need not produce documents depicting the back-and-forth of
negotiations.

Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Reguest No. 35.: Produce all documents relating to the decision by KCS not to
submit a responsive application in this proceeding, including but not limited to documents
reiating to whether KCS would be .ubject to conditions imposed by the Board to address

anticompetitive consequences of any such responsive application if it did so.
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Obiection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably caiculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

B.e.qu.nt_u_q_,jj_,_' Produce all public statements by KCS’ President or other top
executives relating to the UP/SP merger.

Obijection: KCS objects to this request as vague, overbroad and unduly
burdensome in that it seeks information that is neither relevant to this proceeding nor
reasonably calculated to lead to the discovery of admissible evidence. KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 37. : Produce all documents relating to the acquisition by any person of all

or any portion of SP or KCS' interest in such an acquisition.

Obijection: KCS objects to this request as overbroad and unduly burdensome in that

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request as being
premature. Fursuant to the Procedural Schedule in this proceeding, Inconsistent and
Responsive Applications, Comments, Protests, Requests for Conditions and any other
opposition evidence and arguments are not due to be filed until March 29, 1996. (Decision 6,
October 19, 1995) KCS further objects to this request to the extent that it seeks production of
documents subject to the attorney-client or work product privilege.

Beguest No. 38. : Produce all documents relating to possible operations by KCS over,
or capital investments by KCS in, lines of UP or SP.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not
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due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 39. : Produce each current haulage or trackage rights agreement in effect
between KCS and any other railroad.

Obijection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request i« xtent that
it seeks production of documents subject to the attorney-client or work product privilege.

Beguest No. 40. : Produce all studies, reports or analyses relating to competition in
freight transportation services for shipments to or from West Coast ports.

Obijection: KCS objects to this request as being vague, ambiguous, overly broad
and unduly burdensome. KCS further objects to this request as being premature. Pursuant to
the Procedural Schedule in this proceeding, Inconsistent and Respons.ve Applications,

Comments, Protests, Requests for Conditions and any other opposition evidence and

arguments are not due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS

further cbjects to this request 10 the extent that it seeks production of documents subject to
the attorney-client or work product privilege.

Beguest No. 41. : Produce all studies, reports or analyses relating to (a) transport
pricing or competition for chemicals or petrochemicals (i.e., any STCC 28 or STCC 29
commodity, or such commodities generally), (k) the handling of such commodities by railroads,
(c) the handling of such commodities by other modes, (d) storage-in-transit of such
commodities, or (e) source or destination competition, shifting of production or shipments
among facilities, "swapping” of product, modal alternatives, or shipper leverage as constraints

an rail rates or service for such commodities.




Objection: KCS objects 1o this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attcrney-client
or work product privilege.

Reguest No. 42. : The Verified Statement of Curtis M. Grimm submitted with kCS-3
contains the following statements at page 4: "[Blased on 1993 data, there are 164 BE:A origin-
destinations with traffic greater than $2 million that will go from 2-1 independent alternatives.
The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are another $3.23
billion in revenues in BEA origin-destinations that would fall from 3-2 independent alternatives if

merger is approved.” Produce all documents relating to these calculations and all documents

relating to any similar calculations that have been done based on 1994 data or that reflect the

BN/Santa Fe Settlement Agreement.

Objection: KCS objects to this request as being premature. Pursuant to the
Procedura! Schedule in this proceeding, Inconsistent and Responsive Applicaxioﬁs, Comments,
Protests, Requests for Conditions and any other oppaosition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 43. : The Verified Statement of Curtis M. Grimm submitted with KCS-3
contains the following statements at page 4, footnote 3: "A similar calculation of the
competitive harm from 2-1 reduction in independent rail alternatives has been performed for
BN-Santa Fe and SP-Santa Fe, based on 1993 waybill data. The revenues in traffic for these
BEA corridors are $165 million for BN-Santa Fe and $921 million for SP-Santa Fe." Produce all

documents relating to these calculations.
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Objection: KCS objects 1o this request as being premature. Pursuant to the
Frocedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions znd any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 18, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Beguest No. 44, : The Verified Statement of Curtis M. Grimm submitted with KCS-3
contains the following statements at page 5: "Based on Class 1 railroad criginations by BEA,
the BN/UP duopoly will have fully 100% market share in 37 Western BEA’s. The two systems
will have 80-98% market share in an additional 8 BEA's, 70-89% market share in an additionali
4 BEA's and 50-69% market share in another 4 BEA's.” Produce all documents relating to
these calculations and all documents relating to any similar calculations that have beer Jone

based on 1994 data or that reflect the BN/Santa Fe Settlement Agreement.

Obijection: KCS objects to this request as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 45. : Produce KCS' annual reports to stockholders for years 1991 through
1995.

Obijection: No further objection.

Beguest No. 46. : Produce all documents relating to any possible sale, acquisition,
breakup, bankruptcy or other disposition of SP or any portion of SP.

Objection: KCS objects to this request as being premature. Fursuant to the

Procedural Schedule in this proceeding, Inconsistent and r 2sponsive Applications, Comments,

L o




Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, Octobe: 19, 1895) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 47. : Produce all instructions, guidelines or policies issued to or by train
dispatchers or dispatching supervisors relating to dispatching of trains cperated by any other
railroad or railroads over trackage rights on KCS, including but not limited to any instructions,
guidelines or policies relating to how such trains should be handled in relation or comparison to
KCS trains, the priorities to be accorded to such trains, and any requirement to provide non-
discriminatory or equal dispatch.

Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead

to the discovery of admissible evidence. KCS further objects to this request to the extent that

it seeks production of documents subject to the attorney-client or work product privilege.

Request No. 48. : Produce all documents reflecting the types or levels of priority or
ranking assigned by KCS to its trains or trains of other railroads where other railroads have
trackage rights over KCS, including but not limited to definitions or lists of such priorities or
rankings and priorities or rankings assigned to individual trains.

Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonghly calculated to lead
to “he discovery of admissible evidence. KCS further objects to this request to the extent that
it ~eeks production of documents subject to the attorney-client or work product privilege.

Request No. 49. : Produce all documents relating to KCS’ reasons for opposing the
UP/SP merger or seeking to acquire any portion of SP in connection with the UP/SP merger.

Objection: KCS objects to this request as being premature. Pursuant to the

Procedural Schedule in this proceeding, Inconsistent and Respensive Applications, Comments,
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Protests, Requests for Conditions and any other opposition evidence and arguments are not
due 1o be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attcrney-client
or work product privilege.

ﬂtﬂm_: Produce all analyses, studies, reports or plans relating to
impiementation of trackage rights or haulage rights obtained by KCS from BN and Santa Fe in
connection with the BN/Santa Fe consolidation.

Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reascnably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to tne extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Sequest No. 51, : Produce all communications between KCS and BN/Santa Fe relating
to complaints about the handling of KCS trains or shipments under trackage rights or haulage
obtained by KCS from 5N and Santa Fe in connection with the BN/Santa Fe consohdatlon

Obiection: KCS objects to this request as overbroad and unduly burdensome in that

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead

to the discovery of admissibie evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Bequest No. 2. : If KCS has a specific proposal for line sales or trackage rights in its
favor as a condition to the UP/SP merger, produce all documents relating to that proposal,
including but not limited to (a) documents describing the proposal, (b) any market analysis with
respect to the proposal, {c) any operating plan with respect to the proposal, and (d) any pro
forma financial statements with respect to the proposal.

Objection: KCS objects to this .equest as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other oppoesition evidence and arguments are not
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due to be filed until March 29, 1896. (Decisiun 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Beguest No. 53. : The Verified Statement of Curtis M. Grimm submitted with KCS-6 in
the BN/Santa Fe case (Finance Docket No. 32549) contains the following statements at page
6: "Based on Class 1 railroad originations by BEA, the BN/SF and the combined UP/SP will
have fully 100% market share in 58 Western BEA's. The two systems will have 90-99%
market share in an additional 10 BEA's, 70-89% market share in an additional 8 BEA's and 50-
69% market share in another 8 BEA’s.” Produce all documents relating to these calculations.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and argumenis are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.

Reguest No. 54. : The Verified Statement of Curtis M. Grimm submitted with KCS-6 in

the BN/Santa Fe case (Finance Docket No. 32549) contains the following statements at page
10, footnote 11: “For traffic originating in the Dallas-Fort Worth BEA and terminating in the
Houston BEA, the SP, BN, UP and SF single-line routes have the following 1893 market shares:
(citing percentages, which are redacted in the public version].” Produce all documents relating
to these calculations.

Obiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not

due to be filed until March 28, 1996. (Decision 6, October 19, 1995) KCS further objects tc
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this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.

Bequest No. 55. : Produce all documents in which KCS has represented to shippers

that the UP/SP merger will impair KCS' ability to provide rail service.

Obiection: KCS objects to this request in that it is vague and ambiguous and
incapable of a meaningful response. KCS further objects to this request as overbroad and
unduly burdensome.

Beguest No. 56. : Produce all documents relating to the vaiue or profitability of SSW.

Objection: KCS objects to this request in that it is vague and ambiguous and
incapabie of a meaningful response. KCS further objects to this request in that it appears to
request documents that are more accessibie to Applicants than to KCS.

Reguest No. 57. : Produce all communications between KCS and any investment
banker relating to the purchase of all or any part of SP.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedurzs! Schedule in this proceeding, inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 28, 1996. (Decision 6. October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 58. : A "Dear Transportation Professional” letter from KCS President and
Chief Executive Officer Haverty dated December 5, 1995 states, at page 1, that the UP/SP
merger "would give the new rail combination pervasive control over almost $3 billicrn of North
American petro-chemical traffic." Produce all documents relating to this calculation.

Obijection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applicztions, Comments.

Protests, Requests for Conditions and any other oppositicn evidence and arguments are not
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due to be filed until March 29, 1996. (Decision 6. October 19. 1995) KCS further objects to
this request to the extent that 1t seeks production of documents subject to the attorney-client
or work product privilege.

Bssmm_ug_,_j_g__: Mr. Haverty’s December § "Dear Transportation Professional® letter
asserts, at page 2, that the "UP/SP system would control over 75% of the international rail
traffic between the United States and Mexico," and that BN/Santa Fe "will control an additional
13% of that traffic." Produce all documents relating to these calculations.

Obiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6. October 19, 1995) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Request No. 60. : Produce all documents relating to Figure | in Mr, Haverty'.s December
5 "Dear Transportation Professional” letter.

Obiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions and any other opposition evidence and arguments are not

due to be filed until March 29, 1996. (Decisicn 6, October 19, 1995) KCS further objects to

this request to the extent that it seeks production of documents subject to the attorney-client
or work product privilege.

Reguest No. 61. : Produce all documents relating to Figure Il in Mr. Haverty's
December 5 "Dear Transportation Professional® letter.

Obijection: KCS cbjects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,

Protests, Requests for Conditions anc any other opposition evidence and arguments are not
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due to be filed unti! March 29, 1996. (Docision 6, Uctober 13, 1995) KCS further objects to
this request to the extent that it seeks nroduction of documents eubject to the attorney-client
or work product privilege.

Request No. 62. : Produce all documents relating to Figure Il in Mr. Haverty's
December 5 "Dear Transportation Professional® letter.

Qbiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Conditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS further objects to
this request to the extent that it seeks production of docurr. 'nts subject to the attorney-client
or work product privilege.

Reguest No. 63. : Produce ail studies, reports, analyses, compilations, calculations or
evaluations of market >r competitive impacts of the UP/SP merger or the BN/Santa Fe

Settlement Agreement or of trackage rights compensation under the BN/Santa Fe Settlement

prepared by Curtic M. Grimm, ALK Associates or Snavely, King & Associates, and all

workpapers or other documents relating thereto.

Cbiection: KCS objects to this request as being premature. Pursuant to the
Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments,
Protests, Requests for Ccnditions and any other opposition evidence and arguments are not
due to be filed until March 29, 1996. (Decision 6, October 18, 1985) KCS further objects to
this request to the extent that it seeks production of documents subject to the attorney-client

or work product privilege.




This 4th day of March, 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Washington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

Qhan. C. Fote f

John R. Moim

Alan E. Lubel

William A. Mullins

Troutman Sanders LLP

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City Southern
Railway Company




TIF F SERV
| hereby certify that a true copy of the foregoing "Kansas City Southern Railway
Company's Objections to Applicants’ First Set of Interrogatories and Requests for Production of

Documents® was served this 4th day of March, 1996, on all parties of record in this proceeding

by depositing a copy in the United States maii in a properly addressed envelope with adequate

postage thereon.

Lhan §. Fubeld

Arttorney for The Kansas City Southern
Railway Company




STB FD 32760 5-10-96 D 83325
—



Y3325

UP/SP-243

BEFORE THE

Aﬁﬁéffy) SURFACE TRANSPORTATION BOARD
_.4

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMP
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOCUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

ADDITIONAL ERRATA TO REBUTTAL FILING

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eatcn Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
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(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179

(402) 271-5000
Attorneys for Southern
Pacific Rail Corporation, ARVID E. ROACH 1I
Southern Pacific Transportation J. MICHAEL HEMMER
Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway Company, SPCSL Corp. and Covington & Burling

The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Western Railroad Company P.0. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

a : : £
Corporation, Union Pacific
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Finance Docket No. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSQURI PACIFIC RAILRCAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN

RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

ADDITIONAL ERRATA TO REBUTTAL FILING

Change

Delete previous errata
Delete previous errata
Delete previous errata
Delete previous errata

Change "$796" to "$795" (modifying
previous errata)

Change “"Wecker" to "Willig"
Change "$945.3" to to "$1,001.8"
Change "$738.8" to "$795.3"
Change "RTC" to "RCT"

m

Fart B

R

1 Verifi of Ric . Pe

Chart following p. 23 Change ".7" to ".8"; change "18"
t *18.1"




Chart following p. 26 Change "514.9" to "S534.4"; change
"223.9" to "260.9"; change "738.8"
£O "7595.3"

o Change "$945.3" to "$1,001.8"

27 ' Changs "$738.8" to "$795.3"

131 Insert "and" between "gateway" and
"Tex Mex’s"

140 Change "well over $1.7 billion" to
"over $1.9 billion"

Chart following p. 162 Change "796" to "795"; change "1,919"
to "1,918" (modifying previous errata)

168 22 Change "$796" to "$795" (modifying
previous errata) :

169 In footnote added in previous errata,
change "$796" to $795"

195 20 Change "systemn" to "system"

Volume 2, Part C (UP/SP-231)

R Verifi William W. Whi

< % : See replacement Table 4 following errata
list

13 Change "For only one movement" to "For
no movements"

Delete ", and there the BN/Santa Fe
variable cost disadvantage is only 13%"

Change "Peterson’s" to "Gray’'s"




CANNON Y. HARVEY

LOUIS P. WARCIHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company
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PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

13C0 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

May 10, 1996

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179

ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

: s

Attorneys for Union Pacific
Corporation, Union Pacific
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CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 10th
day of May, 1996, I caused a copy of the foregoing document to

be served by first-class mail, postage prepaid, or by a more

expeditious manner of delivery on all parties of record in

Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competiticn

Suite 500 Room 303

Departmen* of Justice Federal Trade Coummission
Washington, D.C. 20530 Washington, D.C. 20580

MW

Michael L. Rosenthal




CORRECTED 05/08/96

Table 4

BN/Santa Fe (Merged) Cost per Car
Including Trackage Rights Compensation to UP/SP
Compared to SP

for Representative Traffic Movements

VARIABLE COST PER CAR

: —(URCS 1994 unit costs)
—Commodity _via SP_
@ 5)

BN/Santa Fe
—Over/(Unden) SP_
Amount  Percent

) (6)
-3 (OE)]

Move
No. Ongin-Destinat
(1)

via BN/
Santa Fe
()

Chicago-Oakland TOFC $2,399 $1,890 (509) -21%

Chicago-Salt Lake City  Auto 2,615 2,251 (364) -14%

Oakland-Salt Lake City
Provo-Valmy
Houston-Brownsville

Kansas City-Brownsville

814 752
528 516 (12)
698 614 (84)

1,806 1,647 (159)

62) - 8%

2%
12%

9%

Eagle Pass-New Orleans 1,199 97 9%
Kerr-Houston 268 (11) - 4%
Chicago-Eagie Pass (82) - 6%
Houston-E St Louis 148
Houston-Memphis i (34€)
Pine Bluff-San Jose 209
Camden-Brownsville (63)
Little Rock-Lafayette 67) $%
San Antonio-St Louis (98) -10%
Dayton-New Orleans Plastics (30) S$%
Baytown-Los Angeles Plastics (92) 4%

New Orleans-Los Angeles TOFC (179) -11%
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~“UNION PACIFIC

Finance Docket No.

32760

CORPORATION, UNION PACIFIC RAILROAD COMPANY

AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN :ACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTER'1 RAILROAD COMPANY

APPLICANTS’ REPLY TO KCS®

MOTION TO REQUIRE

AMENDMENT TO APPLICATION OR ADDITIONAL DISCOVERY

CANNON Y. HARVEY
LOUIS P. WARCHOT
CAROL A. HARRIS
Southern Pacific

Transportation
One Market Plaza
San Francisco, California
(415) 541-1000

Company

94105

PAUL A. CUNNINGHAM
RICHARD B. HERZOG
JAMES M. GUINIVAN
Harkins Cunningham

1300 Nineteenth Street,
Washington, D.C. 20036
(202) 973-7601

Attorneys for Southein
Pacific Rail Corporation,
Southern Pacific Transportation

Company, St. Louis Southwestern

Railway Company, SPCSL Corp.

and The Denver and Rio Grande

Western Railroad Company

N.W.

April 30, 1996

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179

ARVID E. ROACH II

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue,
P.O0. Box 7566
Washington, D.C.
(202) 662-5388

Attorneys for Union Pacific
Corporation, Union Pacific
Railroad Company znd Missouri
Pzzific Railroad Company

N.W.

20044 -7566
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Finance Docket No. 22760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS'’ REPLY TO KCS’ MOTION TO REQUIRE
AMENDMENT TO APPLICATION OR ADDITIONAL DISCOVERY

Union Pacific Corporation ("UPC"), Union Pacific
Railroad Company ("UPRR"), Missouri Pacific Railroad Company
("MPRR") ,* Southern Pacific Rail Corporation ("SPR"),
Southern Pacific Transportation Company ("SPT"), St. Louis
Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"),
and The Denver and Rio Grande Western Railrocad Company
("DRGW") ,? collectively, "Applicants," hereby reply to KCS’
"Motion to Require Amendment to Application or in the
Alternative to Allow Parties to Conduct Discovery and Submit
Evidence Relating to Applicants’ Settlement Agreement With

CMA" (KCS-49).

’ UPC, UPRR and MPRR are referred to collectively as "Union
Pacific." UPRR and MPRR are referred to collectively as "UP."

. SPR, SPT, SSW, SPCSL and DRGW are referred to
collectively as "Southern Pacific." SPT, SSW, SPCSL and DRGW are
referred to collectively as "SP."




KCS has repeatedly tried, without success, to delay
this proceeding, and this is its latest attempt. See KCS-3,
filed Sept. 18, 1995, p. 7 (arguing for a two-and-a-half year
schedule) ; KCS-17, filed Jan. 24, 1996 (supporting motion of
Western Shippers Coalition to enlarge the procedural
schedule) ; Decision No. 6, served Oct. 19, 1995 (setting
procedural schedule); Decision No. 10, served Jan. 25, 1996
(denying request for delay and affirming original procedural
schedule). This attempt, like the others, should be rejected.

Unlike KCS and some of the other strident opponents
of the merger, the Chemical Manufacturers Association ("CMA")
indicated in its March 29, 1996 filing that it would no longer
oppose the UP/SP merger if the concerns it laid out in that
filing were met. Applicants worked hard to meet those
concerns, and succeeded in doing so in a settlement agreement
executed on April 18. See UP/SP-219. This mooted a long list
of issues put forward not just by CMA, but by opponents like
KCS and Conrail.

The mooting of these concerns through settlement may

displease KCS, but it does not mean that the Board has been

presented with a new "transaction," or that KCS needs more

discovery or another round of evidence. Rather, the
settlement with CMA addresses the precise issues on which KCS
and a variety of other parties had wmonths of discovery and

submitted extensive evidence on March 29, 1596. The




settlement raises no new issues for decisior by the Board;
instead, it eliminates issues.

For example:

® KCS, Conrail and others argued that BN/Santa Fe
would be hampered in competing because it would operate
"against the flow" of traffic on UP/SP lines to be operated
directionally. They depcsed many of Applicants’ and BN/Santa
Fe’'s witnesses on this issue,’ and they filed evidence
addressing it on March 29. The CMA settlement eliminates the
issue as a concern by granting BN/Santa Fe the right to
operate "with the flow" of traffic, and the additional
trackage rights necessary to do so.

=} Various opponents of the merger, including

Conrail, argued that BN/Santa Fe would be at a disadvantage in

competing for Houston-St. Louis traffic because its own line
from Memphis to St. Louis is circuitous and does not allow it
to reach Ezstern carriers at St. Louis as efficiently as UP/SP
will. Conrail and other parties deposed Applicants’ witnesses
on this issue and filed evidence addressing it on March 29.
The CMA settlement eliminates the issue as a ccncern by

extending BN/Santa Fe'’'s Hc 'ston-Memphis trackage rights to St.

’ KCS’ statement that "relatively few depositions were
taken" (p. 2) is amusing. No fewer than 30 of Applicants’ and
BN/Santa Fe'’'s witnesses were deposed, consuming a total of 45
deposition days. Only KCS, which demanded that depositions "grow
geometrically" (Letter from A. Lubel to A. Roach, Jan. 25, 1996),
could consider this "relatively few."




Louis, and putting BN/Santa Fe on a par with UP/SP at St.
Louis.

® Various merger opponents criticized the
trackage rights compensation fees provided for in the BN/Santa
Fe settlement agreement, arguing that they exceeded UP/SP
costs and that the adjustment mechanism (70% of RCAF(U)) would
render BN/Santa Fe non-competitive over time. Parties pursued
extensive discovery on these issues, including depositions of
Applicants’ witnesses. The CMA settlement eliminates these
issues as concerns by granting BN/Santa Fe the option of using
traditional joint facility billing, under which it would pay
UP/SP a usage-based share of actual M&O costs, taxes and
interzst rental (calculated as depreciated book value times
the current cost of capital), and by substituting for the
prior adjustment mechanism a mechanism based on actual year-
to-year changes in the relevant UP/SP cost components.

® Various merger opponents claimed that UP/SP
would "discriminate" against BN/Santa Fe in dispatching
BN/Santa Fe’s trackage rights trains. They pursued extensive
discovery on this issue. The CMA settlement eliminates it as

a concern by providing for the adoption of a detailed written

protocol to govern the dispatching of BN/Santa Fe trains.

These are only examples. Full details of the steps
that Applicants agreed to in their settlement with CMA, as

well as of other steps that Applicants have taken to address




issues raised by various parties (e.q., extending to BN/Santa
Fe the right to build in to a Union Carbide facility at North
Seadrift, Texas, thereby addressing the issue raised by Union
Carbide in its March 29 comments), and of how these steps
address issues raised by merger ocpponents, are set forth at
pages 12-21 of the Narrative portion of Applicants’ April 29
Rebuttal (UP/SP-230), and in mber of the verified
statements in that Rebuttal fil (see UP/SP-231 and 232,
passim). The pertinent point is that parties like KCS have
had very extensive discovery on these issues, and have
submitted evidence very fully addressing them.

KCS’ argument implies that whenever, in the course
of a merger proceeding, the applicants arrive at settlements
to resolve issues of concern raised by parties to the case,
the applicants in effect must submit an cntire new applica-
tion, the clock orn the proceeding must be set back, and there
must be renewed discovery and additional rounds of evidence.
It is hevd to imagine a process that would more effectively
discourage settlements. The policy of the ICC, and thus of
its successor, this Board, is to the contrary. That policy is

to "encourage agreements between parties to a consolidation

proceeding in order to encourage expeditious resolution of

matters of serious concern." Norfolk Southern Corp. --

Control -- Norfolk & Western Ry. & Southern B, 386 .C.C.

171, 240 (1982) ("Noxrfolk Southern") (emphasis added); Union




Pacific Corp., Pacific Rail System, Inc. & Union Pacific

R.R. -- Control -- Missouri Pacific Corp. & Missouri Pacific

R.R., 366 I.C.C. 459, 601 (1982), aff’'d in part & remanded in

part sub nom. Southern Pacific Transportation Coc. v. TEE"

736 F.2d 708 (D.C. 1984), cert. denied, 469 U.S. 1208 (1985)
("UP/MP/WP") .

KCS does not point to any specific matter in the CMA
settlement on which it needs more informaticn, either by way
of a substantially amended application or by way of renewed
discovery. It simply lists all the topics that are to be
addressed in a merger application (pp. 4-5). But every issue
treated in the CMA settlement was addressed in the
application, and in discovery, and in the March 29 filings.
KCS’ motion seeks delay for delay’s sake.

Certainly there are details of the application that
might have been different had the terms of the CMA settlement
been in place before the application was prepared. But KCS
makes no showing that those details are so fundamental as to
require the filing or a completely new or amended application.
The thrust of the CMA settlement is to confirm that BN/Santa
Fe will be a fully effective conpetitor using the trackage
rights and other rights agreed to in Applicants’ settlement
with BN/Santa Fe. That is what the application already

assumed, so it can hardly be argued that the CMA settlement

fundamentally changes the parameters of the application. Any




issues that remain are ones the parties have already addressed
in their prior filings.

Mcreover, as the Board is aware, a number of parties
have had no difficulty in providing comments on the CMA
settlement wit.out the need for refiling of the application,
pursuit of new discovery, or the opportunity to file a new
round of evidence. On April 29, Applicants were served with a
number of comments on the CMA settlement, including filings by
Dow, SPI, Conrail, and others. See Comments of Arizona
Chemical Zompany, filed Apr. 29, 1996; Further Comments of
Consolidated Rail Corporation in Response to the "CMA
Settlement Agreement," CR-37; Comments on the Applicants’
Settlement Agreement with the Chemical Manufacturers’
Association Submitted on Behalf of the Dow Company, DOW-19;
Further Comments of Montell USA, Inc., MONT-5; Verified
Statement of Thomas L. Moranz, QCC-4; Further Comments of the
Society of the Plastics Industry, Inc., SPI-16. KCS was
equally capable of commenting on the settlement without
imposing further delay.

This is not, as KCS weakly claims, the UP/CNW case,
where the Commission called for a supplemental filing to

clarify whether major developments -- the sale of a

contrelling interest in CNW stock by Blackstone, the

investment bank that then controlled CNW -- mooted a hotly-

contested dispute over whether any concrete "transaction" was




presented for decision at all. See Union Pacific Corp., Union

Pacific R.R. & Missouri Pacific R.R. -- Control -- Chicago &

North Western Holdings Corp. & Chicago & North Western

Transportation Co., 9 I.C.C.2d 939 (1993). Rather, the
settlement with CMA is like important settlements entered into
during the course of many prior merger cases, which resclved
particular competitive or other issues that parties had raised
in the course of the proceeding, and which did not precipitate
any requirement that the applicants re-file their application
or tha. there be new rounds of discovery and evidence. See,

2.9., Finance Docket No. 32549, Burlington Northern Inc. &

Burlington Norther: R.R. -- Control & Merger -- Santa Fe

Pacific Corp. & The Atchison, Topeka & Santa Fe Ry., Decision
served Aug. 23, 1995, pp. 88-92 (settlements with SP, UP and

others); Union Pacific Cor
Pacific R.R. -- Control -- Missouri-Kansas-Texas R.R., 4

I.C.C.2d 409, 480 (1988), petition for review dismissed sub
nom. RLEA v. ICC, 883 F.2d 1079 (D.C. Cir. 1989) (settlement

with SP); UP/MP/WP, 366 I.C.C. at 601 (settlement with CNW) ;

Norfolk Southern, 366 I.C.C. at 240 {settlement with Conrail,

MKT and othexs).

Applicants fully address the CMA settlement in their
April 29 Rebuttal, and BN/Santa Fe also addresses that
ettlement in its April 29 submission. To the extent cross-

examination may be needed to resclve material issues of




disputed fact, as KCS suggests, KCS is free to depose all the

Applicant witnesses and BN/Santa Fe witnesses who address the

CMA settlement. In addition, it is free to advance ir. its
June 3 brief any arguments it may have about that settlement.
Requiring a resubmission or amendment of the application, or

authorizing renewed discovery at t..is late stage of this




expedited proceeding, would serve no purpose except KCS’

purpose -- delay.

CANNCN Y. HARVEY
LOUIS P. WARCHOT
CAROL A. HARRIS
Southern Pacific

Transportation
One Market Plaza
San Francisco, California
(415) S41-1000

Company

94105

PAUL A. CUNNINGHAM
RICHARD B. HERZO0G
JAMES M. GUINIVAN
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Washington, D.C. 20036
(202) 973-7601

Attorneys for Southern

Pacific Rail Corporation
Southern Pacific Transportation
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and The Denver and Rio Grande
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April 30, 1996

The KCS motion should be denied.

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER
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(610) 861-3290
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CERTIFICATE UF SERVICE

I, Michael A. Listgarten, certify that, on this 30th
day of April 1996, I caused a copy of Applicants’ Reply to
KCS’ Motion to Require Amendment to Application or Additional

Discovery (UP/SP-237) to be served by first-class mail,

postage prepaid, or by a more expeditious manner of delivery

on all parties of record in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition

Room 9104-TEA Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580
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Kennecott filed comments on the proposed merger and consolidation of the
Union Pacific Railroad ("UP")! and the Southern Pacific Lines ("SP")?2
(collectively referred to as “Applicants”) on March 29, 1996 (KENN-10). In
those comments, Kennecott sought, inter alia, the imposition of conditions upon
the proposed merger to protect the benefits of geographic competition currently
experienced by Kennecott between Colorado and Powder River Basin ("PRB)
coals.

Kennccoit did not ask for divestiture in its March 29th comments because it
believes that the benefits of geographic competition that Kennecott currently
enjoys can be preserved to Kennecott by the conditions proposed in those
comments.?> However, the only means to preserve actual geographic competition
is to divest the SP's Colorado lines to a non-PRB serving carrier. If the Board
pursues this remedy, Kennecott supports the responsive application of MRL.

As Kennecott demonstrated in its March 29th comments, Colorado coal
competes directly with PRB coal in midwestern and southwestern utility markets.
In particular, Kennecott, working in cooperation with the SP, has successfully
been awarded contracts for Colorado coal from Kennecott's Colowyo mine where
the competition was PRB coal. Because the SP originates only Colorado coal and
because Colorado coal has a higher minehead cost than PRB coal, the SP has

aggressively priced its transportation rates in conjunction with aggressive coal

pricing by Colorado producers, such as Kennecott, in order tc render Colorado

1 All references to the "UP" include Union Pacific Corporation, Union Pacific Railroad Company and
Missouri Pacific Railroad Company.

B All references to the "SP" include Southern Pacific Rail Corporation, Southern Pacific Transportation
Company, St. Louis Southwes..m Railway Company, SPCSL Corp., and The Denver and Rio Grande Western
Railroad Company.

3 The proposed conditions in KENN-10 will replicate the effects of geographic competition but will not
restore true geographic competition.




coal competitive with PRB coal on a delivered cost basis. This strategy is
succeeding.

After the merger, a combined UP/SP will not have the incentive to
continue this aggressive competitive pricing because the merged carrier will
serve both Colorado and PRB origins and, therefore, will not compete against
itself. Divestiture of the central corridor to MRL will restore the geographic
competition that would be lost in the merger by allowing an independent non-
PRB serving carrier to serve the Colorado coal origins. This independent carrier
would have the same incentives as the SP currently has to aggressively price the
transportation of Colorado coal in order to compete effectively against PRB coal
for market share.

Although the Applicants have granted trackage rights to BNSF over the
Central Corridor, those rights will have absolutely no effect upon geographic
competition between Colorado and PRB coal. This is because BNSF has not been
granted access to any Colorado coal mines, such as Kennecott's Colowyo mine.
However, even if BNSF were to be granted access to Colorado coal sources, this
would not restore geographic competition.

BNSF access to Colorado coal sources would be deficient in several
respects. First, BNSF suffers from the same conflict of interest as a combined
UP/SP because both carriers extensively serve PRB origins and, therefore, will
not have the incentive to price Colorado coal transportation at a competitive
level. Second, the trackage rights compensation level in the BNSF Settlement
Agreement is too high to allow BNSF to aggressively price its coal transportation
service at the same level as the SP has been pricing its service. Third, the

overhead nature of most of BNSF's trackage rights will not provide sufficient

traffic density to entice BNSF to operate as a tenant carrier over hundreds of

miles of rail. Fourth, because BNSF pays only for its actual use of trackage

L




rights, there will be no cost to BNSF to exit the market if it chooses not to

exercise its trackage rights. In contrast, the SP will incur extensive costs by
walking away from the Central Corridor. This provides SP with much greater
incentive to expand its markets over this line. This latter point illustrates why the
only way to truly restore actual geographic competition may be through
divestiture.

MRL has the characteristics required to restore geographic competition
between Colorado and PRB coals. Principally, it is an independent carrier
without a vested interest in the PRB. As a result, MRL will be in a position
comparable to the SP today and, by owning the Central Corridor, will have all
the same incentives as the SP to aggressively market Colorado coal.
Furthermore, MRL's responsive application will preserve the benefits of the
merger to both the UP/SP and to BNSF by permitting both carriers to operate via
trackage rights over the Central Corridor.

WHEREFORE, Kennecott respectfully requests that the Board grant the
responsive application of MRL, if the Board concludes that divestiture of the

central corridor is in the public interest.

Respectfully submitted,

G

John K. Maser 111

Jeffrey O. Moreno

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.W.

Suite 750

Washington, D.C. 20005-3934

(202) 371-9500

Attorneys for Kennecott Energy Company

April 29, 1996




CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing COMMENTS IN SUPPORT OF
THE RESPONSIVE APPLICATION OF MONTANA RAIL LINK, INC. has been served

via regular first class mail upon all parties of record in this proceeding on the

29th day of April, 1996, and by facsimile to Washington, D.C. counsel for

Kimee L. DePew

Applicants.
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They are, therefore, complementary. Indeed, the conditions requested in these
two separate submissions are mutually exclusive because a grant of one will not
obviate the need for the other.!

Dow’ mments On the CMA Settlement Agreement

Dow believes that nothing that has been filed in this proceeding to date,
including the Applicants’ filing on April 19 of the CMA Settlement Agreement,
has altered its views regarding the anticompetitive effects of the proposed merger
on a region- and industry-wide basis. As noted above, Dow's March 15 letter to
the Board identified serious concemns regarding the dominance of the chemical
and plastics industry in Texas and Louisiana by a merged UP/SP; potential
duopoly effects; and the ineffectiveness of trackage rights under the BNSF
settlement agreement. In Dow's view, the CMA Settlement Agreement does not
fully cure these concerns.

Moreover, nothing that has been filed in this proceeding to date, including
the Applicants’ filing of the CMA Settlement Agreement, has altered Dow’s views
as set forth in the filings described above concerning the necessary relief that
should be granted by the Board to remedy the anticompetitive effects of the
proposed merger on the chemical and plastics industry and in the Gulf Coast

petrochemical belt.

On a plant-specific level, Dow's concerns regarding its Freeport facility,

which are addressed in its March 29th comments, are not satisfied at all by the
CMA Settlement Agreement. Dow has requested conditions to preserve a build-
out option from its Freeport, Texas facilities to the SP. Dow notes that the

matter of the potential Dow build-out was also addressed in the comments of the

1 The reason why this is true is summarized in Dow's March 29th Comments (DOW-11) at
pp. 37-38 of the Presentation of Comments and Evidence (Tab A) and at pp. 31-32 of the Verified
Statement of William L. Gebo (Tab B).




Department of justice on April 12, 1996,
See
Comments of the United States Department of Justice, Verified Statement of W.
Robert Majure, p. 15-18 (DOI-8).
Although Dow theoretically could request arbitration of its build-out claim
under the CMA Settlement Agreement in order to get access for the BNSF to the
build-out point on the SP line, this right is of no use to Dow, a matter which is

discussed in Dow's March 29 comments.2

The combination of these factors makes Dow a clear example of a
build-out situation that does not appear to benefit from the CMA Settler.ient

Agreement.

Furthermore, the CMA Settlement Agreement, which does not provide any

actual relief for shippers who will lose build-outs as a result of the merger,
suffers from several general deficiencies. The Agreement is unclear as to what is
to be arbitrated. It identifies as the arbitration standards or "principles” the
standards identified in Finance Docket No. 32549 or standards or "principles”
that may be articulated by the Board in this proceeding. However, in numerous

discovery conferences in this proceeding, the Applicants have already raised

- Pursuant to Section 15 of the CMA Agre=ment, Dow is not obligated to pursue merger-
related conditions under the Agreemen and the Agreement is wuhout prejudice to Dow's rights to
seek altenative or additional relief in this procecdmg : :

4




substantial disagreements over the meaning of the agency’s decision in Finance
Docket No. 32549 regarding build-outs, and such arguments certainly will
continue to be made in any arbitration proceeding. Finally, and most
importantly, the CMA Settlement Agreement grants BNSF the exclusive franchise
to be the build-out carrier, a fact that already makes the CMA Settlement
Agreement inconsistent with existing precedent regarding a build-out.3

WHEREFORE, Dow believes that the Board should not treat the CMA
Settlement Agreement as a complete cure for the broad or plant-specific
anticompetitive problems of the merger as set forth in the prior comments of
Dow. Dow reiterates its request for (1) divestiture of parallel lines in Texas and
Louisiana and parallel lines to the midwest, and (2) for conditions that will
preserve an economically viable build-out option at Freeport.

Respectfully submigted,

e
A G —

Nicholas J. DiMichael

Jeffrey O. Moreno

DONELAN, CLEARY, WOOD & MASER, P.C.
1100 New York Avenue, N.-W., Suite 750
Washington, D.C. 20005-3934

(202) 371-9500

April 29, 1996 “Attorneys for The Dow Chemical Company

3 _ In Finance Dccket No. 32549 [Decision No. 38] at 63, the Board, in order to preserve a
build-out option to Ok!ahoma Gas & Electric Company, expressly stated, "We will allow OG&E
(not applicants) to choose the carrier that is to receive the trackage rights."




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing COMMENTS ON THE
APPLICANTS’ SETTLEMENT AGREEMENT WITH THE CHEMICAL
MANUFACTURERS’ ASSOCIATION has been served via regular first class mail
upon all parties of record in this proceeding on the 29th day of April, 1996, and

by facsimile to Washington, D.C. counsel for Applicants.

“Aimee L. DePew
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND) MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S
MOTION TO REQUIRE AMENDMENT TO APPLICATION
OR IN THE ALLERNATIVE TO ALLOW PARTIES TO CONDUCT DISCOVERY
AND SUBMIT EVIDENCE RELATING TO APPLICANTS' SETTLEMENT

AGREEMENT MA (UP/SP-2
On November 30, 1995, Applicants filed their Application for Control and Merger.!
Recognizing that the merger would create substantial anticompetitive conditions, Applicants

entered into an Agreement with Burlington Northern Railroad Company and The Atchison,

Topeka and Santa Fe Railway Company ("BN/Santa Fe") dated September 25, 1995, and

amended on November 18, 1995 (hereinafter collectively referred to as "the Agreement").
The Agreement granted to BN/Santa Fe close *0 4,000 miles of trackage rights, which
Applicants have characterized as ameliorating the competitive harms that would result from

an unconditional merger of these two railroads. Applicants’ reliance upon the Agreement as

' The Application was supplemented on December 21, 1995. Collectively these documents
are referred to as "the Application."




providing a solution to the competitive harms resulting from the merger permeates their
Application and the Verified Statements submitted in support of the Application.

Numerous parties, including The Kansas City Southern Railway Company ("KCS"),
were quick to notice that on its face the Agreement is deficient in several respects and that it
provides no true solution at all, contrary to the assertions contained in the Application and
supporting statements. Discovery was undertaken, and the terins and efficacy of the
Agreement as a solution to the competitive problems was explored in depth. In light of the
condensed procedural schedule established by the Commission, relatively few depositions
were tasen; however, in most of the depositions, the terms or efficacy of the Agreement was
explored.

On March 29, 1996, approximately 150 parties submitted comments, protests,
requests for conditions or inconsistent or responsive applications. These filings were made
based upon the Application, the Verified Statements submitted with the Application, and the
discovery conducted by a host of interested parties as to the Application, including the
Agreement. Of significance to this motion, the majority of these filings discussed the effect
of the Agreement on the "propesed transaction."

Subsequently, on April 18, 1996, Applicants entered into a Agreement with the
Chemical Manufacturers Association ("CMA") and BN/Santa Fe (the "CMA Agreement"),
which amended the Agreement in numerous ways. The CMA Agreement extends BN/Santa
Fe's overhead trackage rights over three routes; it allows BN/Santa Fe access to new

facilities; it will modify contracts with shippers at 2-to-1 points in Texas and Louisiana (as

the term "2-to-1" is defined by Applicants); it will cap reciprocal switch charges at 2-to-1




points at $130, subject to annual adjustment: it purports to provide BN/Santa Fe with equal

access to Dayton Yard; it provides for maintenance and improvements of lines to be paid
from BN/Santa Fe trackage rights fees; it provides for adjustment of trackage rights fees
based on the cost of maintenance and ope.ating costs; it gives BN/Santa Fe the right to
handle traffic open to all of UP, SP and KCS at Lake Charles and West Lake, Louisiana and
at Texarkana, Texas/Arkansas and Shrevepor, Louisiana to and from the Memphis BEA,
with certain limitations; it provides for a dispatching protocol for trackage rights; it allows
BN/Santa Fe access between Houston and Memphis on either the UP line or the SP line; it
deals with access to Mexican border points and BN/Santa Fe's purchase of a yard at
Brownsville; it allows BN/Santa Fe service to ail shippers previously served only by both UP
and SP, regardless of whether the shipper had ever shipped by either UP or SP and grants
BN/Santa Fe service to new facilities located within the geographic boundaries of the 2-to-1
points (as defined in the original Agreement); and it deals with topics such as arbitration,
STB oversight and CMA’s withdrawal of its opposition to the merger.’

These sweeping changes in effect result in an entirely new agreeme it between

Applicants and BN/Santa Fe and drastically change the character of the transaction described

? The extent to which these changes will actually alleviate the admitted anticompetitive
effects of the proposed transaction is precisely the issue. Applicants have stated that they will
rely on the proposed changes in their April 29th filing. (UP/SP-219 at 1). Of course until such
a filing is made, KCS cannot determine the extent to which Applicants will claim the CMA
Agreement alleviates the anticompetitive problems nor the precise extent to which the CMA
Agreement changes the parameters of the "transaction" as set forth in the Application.
Accordingly, as set forth later in this motion, all parties should be given the right to conduct
discovery and comment on the CMA Agreement. However, regardless of the efficacy of the
CMA Agreement in resolving the anticompetitive problems, the CMA Agreement does
significantly change the “"transaction” which Applicants had set forth in their Application.

£




in the Application. According'y, the Board has before it an Applicaticn that relates to the
transaction as orginally contemplated by Applicants, but it does not, however, have an
Application that incorporates the effects of the CMA Agreement, which is a totally changed
transaction.

49 U.S.C. § 11343 sets forth the "transactions" that must be approved by the
Commission (now the STB), and section 11344(b)(1) sets forth the criteria the Board must
use in determining whether such a “transaction" is in the public interest. Pursuant to those
statutory standards, the rules of the STB require that an Application include numerous
exhibits, some of which are particularly significant to the Commission’s assessment of the
effect of the CMA Agreement on the transaction described in the Application. For instance,
49 CFR § 1180.6(a)(2)(i) requires Applicants to describe the effect of the transaction on
inter- and intramodal competition, including a description of the relevant markets. Section
1180.6(a)(2)(i1) requires a description of the financial consideration involved in the proposed
transaction on any economies to be effected in operations and any increase in traffic
revenues, eamings available for fixed charges, and net earnings, expected to result from the
consummation of th. proposed transaction, and the effect of the increase, if any of total fixed
charges resulting from the proposed transaction. Applicants also are required by Section
1180.6(a)(2)(iv) to describe the effect of the proposed transaction upon the aagequacy of
transportation service to the public, as measured by the continuation of essential
transportation services by applicants and other carriers.

Labor considerations are covered by Section 1180.6(a)(2)(v), which requires a

description of the effect of the proposed transaction upon applicant carriers’ employees (by




class or craft), the geographic points where the impact will occur, the timeframe of the
impact (for at least 3 years after consolidation), and whether any employee protection
agreements have been reached. The Application also must disclose the effect of inclusion (or
lack of inclusion) in the proposed transaction of other railroads in the territory under 48
U.S.C. 11344, (Section 1180.6(a)(2)(v1).)

Additionally, Board rules provide for submission of information and data with respect
to environmental matters prepared in accordance with 49 C.F.R. Part 1105. In major and
significant transactions, applicants shall, a | as possible, and no later than the filing of a

notice of intent, consult with the Commission’s Energy and Environment Branch for proper

format of the environmental report (49 C.F.R. Section 1180.6(a)(8)).> The rules also

require that Applicants file analyses of the impacts of the proposed transaction - both adverse
and beneficial on intermodal and intramodal competition for freight surface transportation in
the regions affected by the transaction and on the provision of essential services by applicants
and other carriers, and a detailed Operating Plan must be submitted (49 C.F.R. Sections

1180.7 and 1180.8).

’  The Environmental Report submitted with the Application was based upon inadequate and

incorrect information. The Environmental Report ("ER") was then used to prepare a
Preliminary Draft Environmental Assessment ("PDEA"), and eventually the Environmental
Assessment ("EA") itself. Thus, in the end, the STB is relying upon only an inadequate and
incorrect environmental analysis of the merger as originally proposed. The insufficiencies of
the ER, PDEA and EA are exacerbated by introduction of even more trackage rights’ being
granted to BN/Santa Fe under the CMA Agreement.
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The Application included these required filings.* In fact, as Applicants’ counsel
stated in a hearing before Administrative Law Judge Nelson,

AlL of the issues that these folks say are so thorny and difficult are addressed

very extensively in the application. We went the extra mile on that. We

didn’t leave things for rebuttal. Any issue that anyone raised with us in

discussions, we acdressed in the application.

December 1, 1995 hearing, Tr. p. 53.

However, the "transaction" described in the Application and explored by the parties in
discovery is a distant cousin to the transaction that is currently before the Board. Indeed, the
"proposed transaction" so often referred to in section 11344(0)(1)(A)-(E) is no longer the
"proposed transaction” set forth in the Application and in which over 150 parties submitted
comments about on March 29th. The Operating Plan, as originally submitted, is now

obsolete. The Market Impact Analysis performed Jy Messrs. Peterson and Barber was

premised on the Agreement, and does not consider the impacts of the CMA Agreement on

competition. Likewise the revenues, benefits, traffic projections and operating economies, so

succinctly summarized in the Summary of Benefits (Appendix A to Application), are no
longer accurate. Further, the financial terms of the CMA Agreement are not fully disclosed,
€.8., paragraph 5, deals with equal access to Dayton Yard, on economic terms no less
favorable than the terms of UP/SP’s access, for storage-in-transit of traffic handled by
BN/Santa Fe pursuant to the Agreement,” and paragraph 6 provides for UP/SP to place

100% of trackage rights fees into a segregated fund to be spent on maintenance, capital

* The Application also included a notice of exemption for settlement related trackage rights
pursuant to the Agreement together with petitions for exemption related to acquisition and
operation of trackage in the states of California, Texas and Louisiana and several other related
applications (Finance Docket No. 32760, Sub. No. 1,2,3,4,5,6,7, 8 and 9).
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improvements, etc. The Application, is thus quite simply 1nadequate to accurately reflect the
"proposed transaction” now being put forth by Applicants. Accordingly, Applicants should
be required to submit an amended application to present to the Board the information that the
STB is required to examine in analyzing the public interest of a "proposed transaction."

Upon Applicants’ filing of their amended application, parties should be afforded the
opportunity to "test the Amended Application" by conducting discovery as to the issues
raised in the Amended Application. KCS recognizes that Applicants would object to
discovery as to any issues not raised for the first time in the Amended Application, and
KCS's request is limited to discovery as to new data presented for the first time in the
Amended Application.

Authority for requiring Applicants to furnish the Board with impact analyses of the

CMA Agreement is established in 49 C.F.R. Section 1180.7: "The Commission may

identify particular markets and issues that it believes warrant further study.” Further, in this

proceeding the Commission specifically reserved “the right to require the filing of
supplemental information from applicants or any other party or individual, as necessary to
complete the record in this matter.” (Decision No. 9, p. 9.) Additionally, the
Administrative Procedure Act, 5 U.S.C. § 556(d), provides that "[a] party 1s entitled to
present his case or defense by oral or documentary evidence, to submit rebuttal evidence,
and to conduct such cross-examination as may be required for & full and true disclosure of
the facts."

The authority for the Board's ability to issue an order requiring amendment of the

Application therefore cannot be questioned. Indeed, in similar circumstances, the




Commission has required Applicants of a merger transaction to submit an amended
application and allowed for additional comments on such new information. In 1993,
Applicant UP filed an application to acquire control of Chicago and North Western Holdings
Corporation and Chicago and North Western Trar<portation Company ("CNW"), Docket No.
32133. Shortly betore oral argument on a Motion to Dismiss, Applicants filed an S-3 draft
prospectus with the SEC for sale of CNW stock. The stock sale and related events were
described by the Commission as having "considerable importance" to the application.
Despite the Commission’s finding that the original appiication presentec a prima facie case as
required by 45 CFR § 1180.4(c)(8), it alsc noted that presentation of a prima facie case
"does not bind the Commission in its determination of the application on its merits." Union
Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific Railroad
Company -- Control -- Chicago and North Western Holdings Corporation and Chicago and
North Western Transportation Company, 9 ICC 2d 939, 1993 ICC Lexis 183 (September 17,
1993) at *25. The Commission therefore required Applicants to supplement their
Application

Because of the stock sale and reiated events, there is now a specific transaction

that we can analyze, and it is now necessary for applicants to supplement their

appli;gtiqn with evidence that will conform to the actual transaction we will be

scrutinizing.
Id at *27. The CMA Agreement is described by Applicants as an "important settlement.”

(UP/SP-219, p.1). The significance of the CMA Agreement thus warrants "the filing of

supplemental information from applicants . . . necessary to complete the record in this

matter.” (Decisicn No. 9, p. 9)




Plainly, the issue of the competitive impact of this merger is the central issue in this

case. Just as plainly, reliance by the Board on the CMA Agreement as having any weight as
a solution to the anticompetitive effects of the merger without requiring the statutory
disclosures and permitting discovery, cross-examination, or rebuttal could render the Board's
decision reversible. In People of State of Ilinois v. United States, 666 F.2d 1066 (7th Cir.
1981), the Court found that the opposing parties in an abandonment proceeding should have
been afforded the right of cross-examination with regard to supplementary evidence filed by
the railroad applying for abandonment. The court began by quoting long-established
precedent:

“[T]he more liberal the practice in admitting testimony, the more imperative

the obligation to present the essential rules of evidence by which rights are

asserted or defended . . . . All parties must be fully apprised of the evidence

submitted or to be considered, and must be given opportunity to cross-examine

witnesses, to inspect documents, and to offer evidence in explanation or

rebuttal. In no other way can a party maintain its rights or make its defense.

In no other way can it test the sufficiency of the facts to support the

findings . . . ."
666 F.2d 1066 at 1082 (quoting 1.C.C. v. Louisville & Nashville R.R., 227 U.S. 88, 93
(1913)). Then, the Court pointed out that (1) the test is whether material facts are in dispute
and whether verified statements provide an adequate basis for resolution of the disputed
factual questions, and (2) that a prior history of cross-examination is very significant,
particularly whe: : it shows that "the opportunity for cross-examination was critical in
achieving an accurate determination of the facts.” 666 F.2d at 1082-83.

This rationale is especially true in this proceeding where neither the Application, the

witness testimony nor discovery dealt with the efficacy of the trackage rights dealt with in

the CMA Settlement. Thus, without disclosure by Applicants of the prerequisite data
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required by the statute and the regulations as enumerated above and the opporturity to
conduct discovery, the Board should not consider the CMA Agreement in making its
determinarion as to the appropriate solutions for the anticompetitive effects of this merger.
There are fundamental issues of materia’ fact in dispute with respect to the CMA
Settlerent, including whether it resolves any adverse competitive consequences of the
merger. Further, there are no verified statements supporting the claim that the CMA
Agreement solves all competitive impact issues. Indeed, of the 13 issues relating to the anti-
competitive concerns identified by CMA in its March 29, 1996 comments (CMA-7), the
CMA Agreement resolves only 3, and it does not even purport to resolve competitive issues

raised by other parties.

If the Board does not require Applicants to submit an Amended Application, KCS

shows that at a bare minimum, all parties of record should be allowed to conduct discovery
as to the effect of the CMA Agreement and to present evidence on this issue. Nonapplicant
parties are entitled to explore the alleged benefits and synergies that Applicants claim will
result from the CMA Agreement in order to provide the Board with a complete record upon
which it can base its decision in this the largest rail merger to face the Board.

Applicants state that the CMA Agreement will be addressed in its rebuttal filing
(UP/SP-219, p.1); however, at that stage of the proceedings the parties will have no
opportunity to present further evidence that may llustrate the inadequacy of the CMA
Agreement. In Pitsburgh and Lake Erie Railroad Co. v. 1.C.C., 796 F.2d 1534 (D.C. Cir.
1986), the Circuit Court affirmed the Commission’s striking of "a completely new efficiency

study” because it was introduced in rebuttal "at a stage in the proceeding at which the
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opposing party will not have an opportunity to respond" 796 F.2: at 1544. See also, Arizona

Electric Power Cooperative Inc. v. Atchison, Topeka and Santa Fe Ry., Docket No. 37437
(May 22, 1987) at pp 2-3. Accordingly, the Commission should allow paries discovery as
to the CMA Agreement or disregard it entirely.

Under the APA (5 U.S.C. § 556(e)), the “transcrizt of testimony and exhibits,
together with all papers and requests filed in the proceeding, constitutes the exclusive record
for decision . . . ." (Emphasis added). The courts of appeals have uniformly insisted that
decisions be made on the adversarial record, e.g., United States Lines, Inc. v. Federal
Maritime Commission, 584 F.2d 519, 534-36 (D.C. Cir. 1978) (absence of adversarial
comment by parties created barrier to effective judicial review); American Iron and Steel
Institute v. Environmenzal Protection Agency, 568 F.2d 284, 296-97 (D.C. Cir. 1977)
("touchstone” of review is admiuistrative record rather than "post hoc rationalizations of
counsel or even agency members"); Porrland Cement Ass’n ("critical defect” in agency
decisionmaking process when comments not received from all pertinent parties); Dry Color
Manufacturers’ Ass’n, Inc. v. Qil, Chemical and Atomic Workers Int’l Union, 486 F.24a. 98,
103-4 (3d Cir. 1973) (Department relied on report found not part of the record); and,
Department of Public Service Regulation, Public Service Commission, State of Montana v.
United States, 344 F. Supp. 1386 1389-90 (D. Mon. 1972) (ICC order granting certificate
of abandonment annulled, set aside and permanently enjoined when plaintiffs established
prejudice because ICC considered effect of merger outside the record). Accordingly, if
Applicants are not required to amend their Application to support the claimed benefits of the
CMA Agreement, the parties should be allowed to pierce the ipse dixir claims made by
Applicants regarding the effect of the CMA Agreement upon competition by conducting

discovery as to the effect of the CMA Agreement.
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CONCLUSION

Throughout this proceeding Applicants have claimed that the original trackage rights

Agreement with BN/Santa Fe resolved all the 2-to-1 problems occasioned by the merger.

After months of discovery and review of the comments submitted by approximately 150

parties, Applicants now appear to admit that, after five months of vigorous defense of the

original Agreement, the Agreement that formed the cornerstone of their Application was

insufficient. Applicants would now have the Board accept their unsupported position that the

“New and Improved Agreement” in fact solves the competitive protiems that the "Original

Formula” did not. Like the original Agreement, the CMA Agreement should be supported

by an Amended Application with an opportunity for the paries to explore Applicants’

positions through discovery. Alternatively, parties should be allowed discovery as to the

CMA Agreement and to present evidence on this issue.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Washington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

April 29, 1996

Respectfully Submitted,

John R. Molm <
Alan E. Lubel

William A. Mullins
David B. Foshee
Troutman Sanders LLP
1300 I Street, N.W.

Suite 500 - East T »2r
Washington, D.C. 20005
Tel: (202) 274-2950
Fax: (202) 274-29%4

Attorneys for The Kansas City
Southern Railway Company




ICA E SERVI
I hereby certify ‘hat a true copy of the foregoing "The Kansas City Southern Railway

Company’s Mction to Require Amendment to Application or in the Alternative to Allow

Parties to Conduct Discovery and Submit Evidence Relating to Applicants’ Settlement

Agreement with CMA (UP/SP-219)" was served this 29th day of April, 1996, by hand
dclivery to counsel for Applicants and by hand delivering or depositing a copy in the United
States mail in a properly addressed envelope with adequate postage thereon addressed to each
other party of record.

e

Attorney for The Kansas City Southern
Railway Company
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HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE €00
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610

WRITER'S DIRECT DIAL 1800 ONE COMMERCE SQUARE

= 2005 MARKET STREET
(202) 973.7600 PHILADELPHIA, PA 19103-7042

215 851-6700
FACSIMILE 215 851-6710C

April 17, 1996

HAND DELIVERED

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp.,

et al. -- Control & Merger =-- Southern Pacific
Corp., et al.

Dear Mr. Willians:

Enclosed for filing in the above-captioned proceeding
are an original and 20 copies of a document designated as UP/SP-
218, Applicants’ Fourteenth Set of Discovery Requests.

Yours truly,

e VL,

"ald P. Norton

cc: The Honorable Jerome Nelson
Restricted Service I st




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION TOMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ FOURTEENTH SET OF DISCOVERY REQUESTS

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company : Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000

ARVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O0. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

April 17, 1996




UP/SP-218

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

SCOVERY UESTS

Pursuant to 49 C.F.R. §§ 1114.21 et seqg., and the
Discovery Guidelines entered in this proceeding on December 7.
1995, and the rulings of Judge Nelson on March 8, 1996 ("March 8
rulings"), Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and
DRGW direct the following interrogatories and document requests
o each party ("you") who made a filing on or about March 29,
1995, and is listed in the Appendix. You should respond to those
requests designated for response by you.

Responses should be delivered as soon as possible, and
in no event later than 5:00 p.m. on the sixth calendar day from
the date of service hereof (see March 8 rulings, Tr. 2061).
According to Judge Nelson, claims of undue burden must "be
detailed as to time, money, physical limitations, geography, or
any other factors making the alleged burden" (id., Tr. 2061), and

you must bring documents for which claims of irrelevance or

privilege are made to a hearing, for review by the Administrative

Law Judge and immediate production (id., Tr. 2056). You are




requested to contact the undersigned promptly to discuss any
objections or questions regarding these requests with a view to
resolving any disputes or issues of interpretation informally and
expeditiously.
DEFINITIONS AND INSTRUCTIONS
Applicants incorporate by reference the definitions and
instructions in their first set of interrogatories and requests

for production of documents. [A copy of those definitions and

instructions is enclosed for parties not served with a first

set.)

"March 29 filings" means any filing due March 29, 1996,
that you made or served in response to the Application, including
documents that were put or due to be put in a document depository
on or about April 1, 1996, in conjunction with those filings,
pursuant to the March 8 rulings, or in response to the first set
of discovery requests.

INTERROGATORY

1. State the approximate number of shippers you
contacted about providing a statement opposing the UP/SP merger
in whole or in part or supporting the position you have stated.
[CR, KCS, MRL, Tex-Mex]

DOCUMENT REQUEST
1. Produce documents sufficient to identify the

shippers you contacted about providing a statement opposing the




UP/SP merger in whole or in part or supporting the position you
have stated. [CR, KCS, MRL, Tex-Mex)

Respectfully submitted,

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

April 17, 1996

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOL2AN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

iéVID E. ROACH II

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

Attorneys for Union Pacific
Corporation, Union Pacific

68179

20044-7566

Pacific Railroad ¢




Finance Docket No. 32760

Appendix to Applicants’ Fourteenth Set of Discovery Requests
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CERTIFICATE OF SERVICE
I, Jennifer S. Dowling, certify that, on this 17th day
of April, 1996, I caused a copy of the foregoing document to be
served by hand or facsimile transmission on all parties to whom
it is directed so as to be received by 5:00 p.m., and by first-
class mail, postage prepaid, or a more expeditious form of
delivery, on all other parties of record appearing on the
restricted service list in Finance Docket No. 32760, and on
Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

/ennify S. Dowliph




STB FD 32760 4-16-96 D 81507
L T ey



BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S RESPONSES TO
APPLICANTS’ FOURTH SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Richard P. Bruening John R. Molm

Robert K. Dreiling Alan E. Lubel

The Kansas City Southern William A. Mullins

Railway Company David B. Foshee

114 West 11th Street ‘ Troutman Sanders LLP

Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.

Tel: (816) 556-0392 i Suite 640 - North Building

Fax: (816) 556-0227 Washington, D.C. 20004-2609
Tel: (202) 274-2950

James F. Rill Fax: (202) 274-2994

Sean F.X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott

3050 K Street, N.W.

Suite 400

Washington, D.C. 20007

Tel: (202) 342-8400 Attorneys for The Kansas City Southern

Fax: (202) 338-5534 Railway Company

April 15, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY’S RESPONSES TO
APPLICANTS’ FOURTH SET OF INTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS

The Kansas City Southern Railway Company ("KCS") responds to Applicants’ Fourth

Set of Interrogatories and Requests for Production of Documents as follows:

KCS reasserts and incorporates by reference, its General Objections to Applicants’

discovery requests as set forth in KCS-28, paragraphs 3 through 13. Subject to these
objections and to prior rulings by Administrative Law Judge Nelson, KCS responds to
Applicants’ individual interrogatories as follows:

13. With respect to the transcript cited at KCS-33, p.48, (a) who prepared it; (b)
was it prepared from a recording (if so, produce it); (c) are there any notes (if so, produce

them); (d) who provided it to KCS; (e) is KCS aware of any alterations from what was in




fact said on the conference call, inserted by anyone; (f) if so, identify same and who
inserted them; (g) state fully KCS’ knowledge, or lack of knowledge, as to the accuracy of
the transcript. [KCS]
Response:
(@  James H. Sullivan of James H. Sullivan Research.
(®)  Yes. KCS does not have within its possession, custody or control the actual
recording.
If such notes exist, they are not in the possession, custody or control of KCS.
James H. Sullivan
Yes.
Pg. 10, line 42, the words "BYE BYE esp to Mike H-" were inserted by Mr.
Sullivan.

Based upon tiie representation of Mr. Sullivan, KCS believes the transcript to be an

accurate reflection of the September 26, 1995 Union Pacific Teleconference with

analysts.




This 15th day of April, 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill

Sean F.X. Boland"

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400
Waskington, D.C. 20007

Tel: (202) 342-8400

Fax: (202) 338-5534

[da/yx%;w&e/(

John R. Molm

Alan E. Lubel

William A. Mullins

Troutman Sanders LLP

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City Southerm
Railway Company




CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing "The Kansas City Southern Railway

Company’s Responses to Applicants’ Fourth Set of Interrogatories and Requesi: for

Production of Documents" was served this 15th day of April, 1996, by hand delivery to

Applicants and upon the restricted service list by U.S. mail.

W%-W

Attorney for The Kansas City Southsm
Railway Company
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COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY
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CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Scuthern Pacific Martin Tower
Transportation Company . Eighth and Eaton Avenucs
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
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UP/SP-217
BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RATLROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS' ,LFTH SET OF DISCOVERY REQUESTS

Pursuant to 49 C.F.R. §§ 1114.21 et seq., and the
Discovery Guidelines entered in this proceeding on December 7,
1995, and the rulings of Judge Nelson on March 8, 1996 ("March 8
rulings"), Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and
DRGW direct the following interrogatories and document requests
to each party ("you") who made a filing on or about March 29,
1996, and is listed in the Appendix. You should respond to those
requests designated for response by you.

Responses should be delivered as soon as possible, and
in no eveat later than 5:00 p.m. on the sixth calendar day from
the date ¢f service hereof -(see March 8 rulings, Tr. 2061).
According to Judge Nelson, claims of undue burden must "be
detailed as to time, money, physical limitations, geography, or
any other factors making the alleged burden" (id., Tr. 2061), and
you must bring documents for which claims of irrelevance or
privilege are made to a hearing, for review by the Administrative
Law Judge and immediate production (id., Tr. 2056). You are

requested to contact the undersigned promptly to discuss any

objections or questions regarding these requests with a view to




resolving any disputes or issues of interpretation informally and
expeditiously.
DEFINITIONS AND INSTRUCTIONS

Applicants incorporate by reference the definitions and
instructions in their first set of interrogatories and requests
for production of documents. [A copy of those definitions and
instructions is enclosed for parties not served with & first
set.]

"March 29 filings" means any filing due March 29, 1996,
that you made or served in response to the Application, including
documents that were put or due to be put in a document depository
on or about April 1, 1996, in conjunction with those filings,
pursuant to the March 8 rulings, or in response to the first set
of discovery requests.

P ¢ R RY
p 1 With respect to the statement at footnote 5 of

Mr. Crowley's Verified Statement that rates developed from the

Waybill data "are higher than the actual rates paid by

Sierra/Idaho," state (a) the actual rates paid by Sierra/Idaho,
(b) the differences between the actual rates and the rates
developed from the Waybill data, and (c) the reasons for the
differences between the actual rates and the Waybill data. (SPP)
- & With respect to Table 7 of Mr. Crowley’'s Verified
Statement, for each move summarized in the table state (a) the
total tonnage of the movement or contract, (b) the duration of

the movement or contract, (c) whether the movement is in rail-




owned or customer-owned equipment, (d) the date (or, at least,
year) of the contract governing the movement, and (e) the
identity of the destination customer. (SPP)

3. With respect to Exhibit TDC-4, showing
"transportation rates" for UP coal movements from Uinta, Hanna
and Green River Basins for 1994, provide the same information
with respect to UP coal movements from the Powder River Basin.
(SPP)

4. With respect to Exhibit TDC-7, provide data
showing average revenue per ton-mile for each year 1984 through
1994 for each of the four railroads included in that exhibit.
(WCTL, WP&L, WPS)

1" With respect to Table 7 of Mr. Crowley’s Verified
Statement, for each move summarized in the table state (a) the
total tonnage of the movement or contract, (b) the duration of
the movement or contract, (c) whether the movement is in rail-

owned or customer-owned equipment, (d) the date (or, at least,

year) of the contract govefning the movement, and (e) the

identity of the destination customer. (WCTL, WP&L, WPS)

6. With respect to Exhibit TDC-8, showing
"transportation rates" for UP coal movements from Uinta, Hanna
anda Green River Basins for 1994, provide the same information for
UP cocal movements from the Powder River Basin. (WCTL, WP&L, WPS)

7. With respect to TU’s August 1994 "Martin Lake Fuel
Study, " provide in tabular form the forecasted underlying fuel

price data by year for each lignite source, the PRB source, and




natural gas, in nominal dollars and with assumed inflation rates
identified for each source. Identify and show the principal
components of each delivered price (i.e., assumed rail rates,
railcars, gas transportation, minehead prices and wellhead
prices). (TUE)

8. State the average haul distance by truck and rail
for each lignite mine serving Martin Lake. Identify for each
mine (a) the average production cost including capital
recovery/debt service, taxes and royalties, (b) the reserves

available, (c) the coal quality, (d) the major items of capital

equipment employed, (e) the strip ratio and (f) the seams mined.

(TUE)

2 Identify all lignite reserves adjacent to or
within 50 miles of the Martin Lake plant or rail facilities,
including without limitation the South Henderson reserve, and
provide the following information for each:

(a) Estimated recoverable coal quantities;

(b) 8trip ratio;

(c) Estimated mining costs;

(d) Royalties;

(e) Ownership, mineral and surface; and

(f£) Any estimate by TU of cost of this coal (i) at the

mine level and (ii) delivered to Martin Lake,
whether mined by TU or by a third party. (TUE)

10. State the projected cost of any acquisition that

TU has considered of advanced gas turbines (defined at CCGT with




heat rates less than 8,000 Btu/Kwh), and specify the assumed
delivered and wellhead gas price. (TUE)

11. With respect to Exhibit TDC-2 to Mr. Crowley’s
Verified Statement, state (a) which movements have been included
in this exhibit, (b) whether this exhibit is meant to reflect all
single-line UP coal movements from the PRB to any destina
(c) whether any single-line UP coal movemernts from the PRB have
peen excluded from the exhibit and, if so, which ones, and (d)
the percentage of total UP coal movements from the PRB
represented by the movements in the exhibit. (KENN)

12. With respect to Exhibit TDC-4 to Mr. Crowley'’s
Verified Statement, state (a) which movements have been included
in this exhibit, (b) whether this exhibit is meant to reflect all
single-line SP coal movements from Colorado and Utah to any
destination, (c) whether any single-line SP coal movements from
Colorado and Utah have been excluded from the exhibit and, if so,

which ones, and (d) the percentage of total SP coal movements

from Colorado and Utah repfesented by the movements in the

exhibit. (KENN)

13. With respect to Table 1, at page 9 of Mr.
Crowley'’s verified statement, provide information comparable to
this table but expressed in terms of average revenue per ton-
mile, average cost per ton-mile, and average profit per ton-mile.

(KENN)




DOCUMENT REQUEST

3. Produce any filings with regulatory commissions or
any other public submissions or public statements relating to
competition or substitution between coal and lignite. (TUE)

- Produce any studies, surveys or analyses of
competition or substitution between TU’s lignite reserves and PRB
coal. (TUE)

v o Produce any studies, surveys or analyses of the
relationship between TU’'s lignite reserves and mining capability,
and its purchases of PRB cocal. (TUE)

4. Produce all bids by third parties received since
1990 to supply lignite to TU’'s Martin Lake plant.

8. Produce all studies, surveys and analyses,
including without limitation submissions to the PUCT, on the
acquisition by TU of advanced gas turbines (defired at CCGT with
heat r-tes less than 8,000 Btu/Kwh). (TUE)

6. Produce all studies, surveys and analyses of TU's

use of PRB coal or lignite'alternatives at the Big Brown plant.

(TUE)
s Produce the actual Waybill data used by Mr.
Crowley in preparing the calculations included in his verified

statement and exhibits. (SPP, WCTL, WP&L, WPS, TUE, KENN)




CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

Attorneys for Southern

X

April 16, 1596

Respectfully submitted,

CARL W. VON BFRNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY. JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

_zﬁtm/ £ @%Z (rad)

ARVID E. ROACH II

J. MICHAEL HEMMER

S. WILLIAM LIVINGSTON, JR.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

Attorneys for Union Pacific
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20044-7566




CERTIF ERV

I, Michael A. Listgarten, certify that, on this 16th
day of April, 1996, I caused a copy of the foregoing document
to be served by hand or facsimile transmission on all parties
to whom it is directed, and by first-class mail, postage
prepaid, or a more expeditious form of delivery, on all other
parties of record appearing on the restricted service list in

Finance Docket Nc. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division 3ureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

10 L S

Michael A. Listgarte¥




STB FD 32760 4-12-96 D 81334
“



LAW OFFICES

" ZUCKERT, SCOUTT & RASENBERGER, L.L.P.
888 SEVENTEENTH STREET, N.W.
WASHINGTON, D.C. 20006-3939
TELEPHONE : (202) 298-8660
FACSIMILES: (202) 342-0683
(202) 342-1316

April 12, 1396
Via Hand Delivery

Vernon A. Williams

Secretary

Surface Transportation Board

Rocm 2215

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Union Pacific Corp., Union Pacific RR. Co. and Missouri
Pacific RR Co. =-- Control and Merger -- Southern
Pacific Rail Corp., Southern Pacific Transp. Co.,

St. Louis Southwestern Rw. Co., SPCSL Corp. and The
Denver and Ric Grande Western RR Co.,
Finance Docket No. 32760

Dear Secretary Williams:

Enclosed for filing are an original and twenty copies of TM-
26, the Supplemental Comments of Shippers in Support of the
Responsive Application of The Texas Mexican Railway Company.
Also enclosed is a 3.5" floppy computer disc containing a copy of
each of the filings in Wordperfect 5.1 format.

Sincerely,

wdm

ichard A.'Allen

Enclosures

cc: All par ies of record

Office of the Secretary

APR 1 7 1996

Part of
Public Record

CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORP., UNION PACIFIC RR. CO. AND
MISSOURI PACIFIC RR CO.
== CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORP., SOUTHERN PACIFIC
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO.,
SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP.

Finance Docket No. 32760, Sub No. 13

THE TEXAS MEXICAN RAILWAY CO.
== TRACKAGE RIGHTS OVER LINES OF
THE UNION PACIFIC RR. CO. AND SOUTHERN PACIFIC TRANS. CO.

SUPPLEMENTAL COMMENTS OF SHIPPERS
IN SUPPORT OF THE RESPONSIVE APPLICATION CF
THE TEXAS MEXICAN RAILWAY COMPANY

Richard A. Allen

Andrew R. Plump

John V. Edwards

Zuckert, Scoutt & Rasenberger, LLP
888 17th Street, N.W., Suite 600
Washingion, D.C. 20006-3939

(202) 298-~-8660

Attorneys for The Texas

Mexican Railway Company

r

p Office of the Secretary

April 12, 1996

APR 1 7 1994

Part of
Public Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORP., UNION PACIFIC RR. CO. AND
MISSOURI PACIFIC RR CO.
== CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORP., SOUTHERN PACIFIC
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO.,
SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP.

Finance Docket No. 32760, Sub No. 13

THE TEXAS MEXICAN RAILWAY CO.
== TRACKAGE RIGHTS OVER LINES OF
THE UNION PACIFIC RR. CO. AND SOUTHERN PACIFIC TRANS. CO.

SUPPLEMENTAL COMMENTS OF SHIPPERS
IN SUPPORT OF THE RESPONSIVE APPLICATION OF
THE TEXAS MEXICAN RAILWAY COMPANY
The Texas Mexican Railway Company makes this supplemental
filing to submit additional verified statements of shippers in
support of the Responsive Application of the Texas Mexican

Railway Company. ‘These statements are attached. The parties

registering their support for the merger are listed on the

enclosed table of contents.

Respectfully submitted,

Richard A. Allen

Andrew R. Plump

John V. Edwards

ZUCKERT, SCOUTT & RASENBERGER,
888 Seventeenth Street, NW
Suite 600

Washington, DC 20006-3939
(202) 298-8660

April 12, 1996 Attorneys for Texas Mexican
Railway Company

LLP




CERTIFICATE OF SERVICE

I hereby certify that, on this 12th day of April, I have
caused to be served TM-26, Supplemental Comments of Shippers in

Support of the Responsive Application of the Texas Mexican

Railway Company, by hand delivery upon the following persons:

Arvid E. Roach II

J. Michael Hemmer

Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044-7566

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins, Cunningham

Suite 600

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

I have also caused the foregoing to be served by first-class
mail, postage pre-paid, or by a more expeditious manner of

delivery, on all parties of record in Finance Docket No. 32760.

—

.

[ £ e

“John V,/Edwards —
/Zuckert, Scoutt

& Rasenberger, L.L.P.

Brawner Building

888 17th Street, N.W.
Washington, D.C. 20006-3959
(202) 298-8660

Dated: April 12, 1996




OF CONTENTS

Continental Paper Grading Co..
Daniel B. Hastings, Inc.......
Degussa Corporation.........

Farmland Industries, Inc....

Georgia-Pacific Corporation.

Gulf Coast Limestone, Inc...
James River Corporation.......

Sheffield Steel Corporation...




1-312-226-2025 CONTINENTHL PIPER

Canx Anyamms Ooesparco A Cons 311 2283010
Pax: 313-239- 3086

CONTINENTAL PAPER GRADING CO.
PAPErR MILL SUPPLIES

1838 LuneRn 8.
CHicAGO, ILLiNCIs 606826

March 22, 1996

Mr. Vemnon Williams

Surface Transportation Board
Room 3315

12th and Constitution, N.W.
Washington, D.C. 20423-000)

RE: Finance Docket No. 32760, Unioa Pacific Corp., et al. - Contro! & Merger -- Southarn
Pacific Rail C :

I have held the position of Transportation Manager at Continental Paper Grading for three years.
Continental Paper Grading is a major national scrap paper broker. Our company ships more than
200 carloads of scrap paper annually from all over the country in to Mexico via Laredo, Texas.

Qur company has been a major user of rail service for transportation between the United States
and Mexico. Contitiental Paper Grading has a strong interest in oompetmve rail tmuporunon
between the United States and Mexico The Laredo / Nuevo Laredo gateway is the primary route
for shipments between the two countries for the majority of international traffic. This gateway
possesses the strongest infrastructure of customs brokers. it also provides the shortest routing
between major Mexican industrial and populgtion centers and the Midwest and Eastern United

States.

Cur company depends on competition to keep prices down and to spur improvements in products
and services. For many years Union Pacific and Southern Pacific have competed for our traffic via
Laredo, resulting in substantial cost savings and a number of service innovations. TexMex has
been Southemn Pacific’s partner in reaching Laredo in competition with Union Pacific, as Southern
Pacific does not reach Laredo directly.

A merger of Umion Pacific and Southern Pacific will seriously reduce, if no eliminate, our
competitive alternatives via the Laredo gateway. Although these railroads have recently agreed to
give certain trackage rights to the new Burlington Northern Santa Fe Railroad, we do not believe
the BNSF, as the only other major rail system remaining in the Western United States, will be an
effective competitive replacement for an independent Southern Pacific on this important route.

T B3-25-1996 B4:11PM
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I understand there is an alternative that will preserve effective competition for my traffic. TexMes
has indicated a willingness to connect with other carriers via trackage rights to provide efficient
competitive routes. Trackage rights operating in such a way as to allow TexMex to be truly
competitive are essentia) to maintain the competition at Laredo that would otherwise be lost in the
merger. Thus 1 urge the Surface Transportation Board to correct this loss of competition by
condiioning this merger with a grant of trackage rights via efficient routes between Corpus
Christi and these connecting railroads.

Economical access to international trade routes should not be jeopardized when the future
prosperity of both countries depends so strongly on international trade.

Yours truly,

CONTINENTAL PAPER GRADING COMPANY

Paul Carlson

cc: Texas Mexican Railway Co.

B3-25-1996 B84:11FM




P.O. Box 673 « Laredo, Texas 78042 -0673 + (210)723-7431 « Fax (210)723-0576

Verified Statement
of
Daniel B. Hastings, Jr.
On behalf of
Daniel B. Hastings, Inc.

My name is Daniel B. Hastings, Jr., President of Daniel B. Hastings, Inc. Our
company acts as an agent to represent many Fortune 500 companies that use rail
transportation service between the United States and Mexico. We are involved
in expediting thousands of rail cars annually moving via the Laredo gateway.

This high volume gateway is important because of the strong infrastructure of
customs brokers, warehousing, transportation and distribution centers located
there to support importers, and exporters. Laredo also provides the shortest and
most direct route for shipments moving between the Midwestern and Eastern
United States and the major industrial centers in Mexico. Use of this gateway
versus other border crossings translates into major financial savings each year to
the Fortune 500 companies we represent. We anticipate a 20% annual growth in
the business we handle over the Laredo gateway.

The majority of the business we handle involves shipments for the steel,

automobile and minerals industries. We are very concerned about the loss of
business that could occur at Laredo if the UP-SP merger is approved. From our
perspective, the UP and SP-TexMex have competed strongly for business moving
in this corridor. This competition has produced lower rates and better service
over Laredo which has contributed to the tremendous growth in business moving
over this gateway. We believe that a loss of competition in this corridor will
decrease our ability to handle import and export traffic in the future.

We are also concerned that the combined UP-SP will concentrate only on the
larger customers, leaving smaller shippers (many of whom we also represent)
without competitive rates or service to continue their import and export activity.
This would result in lost business for smaller shippers and for us at the Laredo
border crossing. We understand that the TexMex Railroad is asking for trackage
rights as a condition of the UP-SP merger. A stronger TexMex Railroad
operating between Laredo and Houston and Beaumont would continue to provide
rail shippers with a competitive option to move traffic over the Laredo gateway.
We support the TexMex in this effort. Therefore, we ask the Surface
Transportation Board to strongly consider granting the trackage rights ‘o the
TexMex Railroad.

El Paso, Texas le Pass, Texas : Brownsville, Tcnﬁ ¥
(915)599-1594 (210)773-5344 (210)541-0902
Fax (915)599-2027 Fax (210)773-8896 Fax (210)541-4795

..-3/*




VERIFICATION

I, Daniel B. Hastings, Ji., declare under penalty of perjury that the foregoing is
true and correct. Further, | certify that I am qualified and authorized to file this
verified statement.

Executed on March _9_:"_, 1996.

Daniel B. Hastings,
President
Subscribed and sworn to before me on March

P e -

¥otary Public

1996.

——,
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Degussa
Corporation

VERIFIED STATEMENT
of Andrew J. Polo
on behalf of Degussa Corporation

Finance Docket No. 32760. Union Pacific Corp., et. al. =
Control & Merger -~ Southern Pacific Rail Corp., et. al.

I am Andrew J. Polo, Distribution Manager, Chemical Group of
Degussa Corporation. Degussa Corporation manufactures and
distributes various products from three U.S. plants to many
destinations, including Mexico. Below is a summary of our
plant locations, the serving railroad, and the products
shipped.

Theodore, AL csX Percxide and feed supplements
Ivanhoe, LA SP Carbon blacks
Anzas, TX SP Carbon blacks

Degussa leases a substantial number of rail cars to move
product. Our fleet currently consists of 200 tank cars and 600
covered hopper cars. We also truck a significant amount of
business, including bagged product into Mexico.

Currently we ship less than 100 carloads annually into Mexico.
Most of the traffic is routed via SP-Corpus Christi, TX-TexMex.
For years the UP and SP have competed for our Mexico business.
As a result our company has benefited from lower rates and has
been successful in penetrating the Mexico market. In fact we
are working with our Mexican company (Degussa of Mexico) to
expand our business there. We plan to open a transload and
repackaging plant, and are considering locating it at Pantaco,
Mexico. Overall we believe that the option to truck product to
this market will not play a significant role in our plant
expansion project due to somewhat high truck rates.

Our plans to expand our business in Mexico will be difficult
without competitive rail rates and service to move our product.
We are very concerned that the UP/SP merger will eliminate rail
competition that currently exists in south Texas. An absence
of competition could translate into higher rates and slower
service. Higher rates would make our delivered price
noncompetitive in the export market. Higher transit times
would require us to maintain a larger inventory and would delay
payments.

We are very satisfied shipping into Mexico via Laredo. First
of all, this gateway provides the shortest routing between our
three plants and the markets we serve in Mexico Secondly, the
concentration of customs brokers there serves to expedite our

~< -
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Degussa @

Degussa
Corporation

shipments. Finally, Degussa of Mexico holds transportation
contracts from Laredo to destinations in Mexico. In sum, the
Laredo gateway will work for our expansion project as long as
we continue to have competitive rail rates that will get us
there.

To date, the BNSF has not expressed an interest in our Mexico
traffic. We believe that the route they negotiated with the UP
will be circuitous and therefore probably will not be
competitive from a rate or service standpoint. Also, the BNSF
does not have representation in Mexico. 1In contrast, the SP
and TexMex, who have bid aggressively for our Mexico business,
do have representation there.

Therefore, we urge the Surface Transportation Board to grant
the trackage rights that the TexMex is seeking. We believe
that this action will preserve the rail competition in the
south Texas corridor that exists today.

VERIFICATION

I, Andrew J. Polo, declare under penalty of perjury that the
foregoing is true and correct. Further, I certify that I am
qualified and authorized to file this verified statement.
Executed on __(Nagck, 23S \YQC .

(date)

TN o e

Andrew J. Polo

Subscribed and sworn to before me on ﬁ)m N 195 C
(date)

tary Public

NANCY A. MONTESANO
NOTARY PUBLIC OF NEW JERSEY
My Commission Expires Oct. 3, 1999




VERIFIED STATEMENT
OF
FRED SCHRODT
ON BEHALF OF
FARMLAND INDUSTRIES, INC.

My name is Frederic E. Schrodt, Vice President of Transportation at
Farmland Industries, Inc. My company is involved in the distribution of
grain, feed, tallow and dical to the Mexico market. Business levels into
Mexico have continued to grow since the passage of NAFTA. In fact, we
ship a high volume of business into Mexico. Trucks cannot effectively
handle this volume, particularly to destinations farther south in Mexico.
Thus, we rely on rail movement to keep product flowing into the Mexican
markets we serve.

Farmland is interested in retaining viable rail options to move our products
into Mexico. In the past, the TexMex has provided a viable alternative for
rail movement to Laredo. We believe that this alternative will disappear if
the UP-SP merger is approved. For years the UP and SP-TexMex have
competed for our Mexico business, particularly in instances where both
railroads serve the crigination point. Our company has benefited from this
competition by using the lowest cost and most beneficial method to
transport our products to Mexican markets. Without competition in south
Texas to Laredo, rail rates are sure to increase.

This loss of competition for our business could be remedied with a grant of
trackage rights to the TexMex from Corpus Christi to Beaumont, TX. We
believe that a TexMex operating from Houston and Beaumont in conjunction
with other rail carriers could provide efiective competition to the combined
UP-SP by connecting with an independent Class | carrier.

The BNSF has at times not shown much interest in our Mexican shipments.
The BNSF’s decision to get involved with this aspect of our business is
driven by their hopper car needs for the U.S. market. The BNSF is
competitive for our Mexico business only when demand for rail cars
weakens. The TexMex, on the other haind, has always had a strong
commitment to moving traffic into Mexico. That is why they must be given
the opportunity to remain a viable carrier serving south Texas.

In view of the foregoing, Farmland strongly supports the granting of
trackage rights to the TexMex from Corpus Christi to Beaumont so that the
TexMex will be able to provide effective competition for our rail shipments
to Laredo.

L P




|. Fred Schrodt, declare under penalty of perjury that the foregoing is true
and correct. Further, | certify that | am qualified and authorized to file this

verified statement. Executed on March 28, 1996.

rfc E. Schrodt

Subscribed to and Sworn before me this ,ZZ/_E“{ day of March, 1996.

e CYNTHIALWISON
PUBLIC STATE OF MISSOURI

(s 7(///,{/ i * JACKSON COUNTY
‘Notary Public Wm EXP. SEPT 61998




March 26, 1994

Mr. Vernon Wiliams

Surface Transportation Board
Room 3315

12TH and Constitution, N.W.
Washingon, D.C. 20423-001

Re: Finance Docket No. 32760, Union Padfic Corp., e
Control & Merger-- Southemn Pacific Rail Corp., ¢

Dear Mr. Williams:

My name is Gark Handy, and I am Sr. Manager-Transportation Negotiations for
Georgia-Padific Corporation. In this capadity, | negotiate rail transportadon for G-P's
14 papermills and 39 boxplants. Georgia-Padific is one of the world’s largest forest
products companies with annual revenues of over 13 billion dollars. Annually, we
ship over one hundred thousan tons of pulp and paper into Mexico by rail through
the Eagle Pass and Laredo gateways.

Georgia-Pacific Corporation has a strong interest in competitive rail transportation
between the United States and Mexico. The Laredo/Nuevo Laredo gateway is the
primary route for shipments between the two countries for the majority of
international traffic This gateway possesses the strongest infrastructure of customs
brokers. It also provides the shortest routing between major Mexican industrial and
population centers and the Midwest and Eastern United States.

Oour company depends on competition to keep prices down and to spur
improvements in products and services. For many years Union Padific and Southem
Pacific have competed for our traffic via Laredo, resuiting in substantial cost savings
and a number of service innovations. TexMex has been Southem Padfic’s parter in
reaching Laredo in competition with Union Padific, as Southern Pacific does not reach
Laredo directly.

The merger of Union Padific and Southern Padfic, as currently proposed will reduce,
if not eliminate, our competitive alternatives via the Laredo gateway. Although
these railroads have recently agreed to give certain trackage rights to the new
Burlington Northem Santa Fe Railroad, we do not believe the BNSF, as the only other

A3-26-1996 B4:21PM
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Mr. Vermnon Williams
March 26, 1996

Page 2

major rail system remaining in the Westem United States, will be a competitive
alternative on this important route.

| understand there is an alternative that will preserve effective competition for my
traffic TexMex has indicated a willingness to connect with other carriers via
trackage rights to provide efficient competitive routes. Trackage rights operating in
such a way as to allow TexMex to be truly competitive are essential to maintain the
competition at Laredo that would be lost in the current merger proposal. Thus |
urge the Surface Transportation Board to alter the current merger proposal with a
grant of trackage rights via efficient routes between Corpus Christi and these
connecting railroads.

Economical access to internotional trade routes should not be jeopardized when the
future prasperity of both countries depends so strongly on international trade.

Yours truly,

Gk Bl
D. Handy
Senior Manager, Transportation Negotiations

Pulp & Paper Logistics

G The Texas Mexican Railway Company




MAR. -26" 96 (TUE) 09:31  GULF COAST LIMESTONE TEL: 713 474 382

" CRUSHED LIMESTONE BASE *» RAILROAD BALLAST ® CHEMICAL STONE * LIMESTONE PRODUCTS

GULF COAST LIMESTONE, INC.

P.O. Box 66, Seabrook, Texas 77586
Office (713) 474-4124 Fax (713) 474-3829

Mr. Vernon Williams

Surface Transportation Board
Room 3315

12th and Constituiion, N.W.
Washington, D.C. 20423-0001

Re:  Finance Docket No. 32760, Union Pacific Corp., et al. — Control & Merger —
Southern Pacific Rail C l

I have held the position of Vice President at Gulf Coast Limestone, Inc. for 10 years.
G.C.L. is 2 major retailer of limestone and other road materials. Our products are used
general industry in a wide variety of projects. Currently, our company ships more than|

10,000 carloads of material annually from central Texas to various destinations in Texas.
We are always open to new marketing opporunities which may include Mexico.

Gulf Coast Limestone has a strong interest in competitive rail transportation betveen
United States and Mexico. The Laredo/ Nuevo Laredo gateway is the primary route o
shipments between the two countries for the majority of internationa] traffic. This
gateway possesses the strongest infrastructure of customs brokers. It also provides the
shortest routing between major Mexican industrial and population centers and the
Midwest and Eastern United States.

Omcanpanydcpaxdsoneompaiﬁonmknpp'icesdownmdmspmhnpmvmuiT
products and services. For many years Union Pacific and Southern Pacific have
competed for our traffic, resulting in substantial cost savings and a number of service
inncvations. TexMex has been Southern Pacific’s partner in reaching Laredo in
competition with Union Pacific, as Southem Pacific does not reach Laredo directly.

B3-26—-1996 B9:55AM 713 474 3829
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A merger of Union Pacific and Southern Pacific will seriously reduce, if not eliminate,
competitive alternatives via the Laredo gateway. Although these railioads have
agreed to give certain trackage rights o the aew Burlington Narthem Santa Fe Rai

we do not belicve the BNSF, as the only other major rail system remaining in the W
United States, will be an effective competitive replacement for an independent Souther]

Pacific on this important route. i

[ understand there is an alternative that will preserve effective competition. TexMex
indicated a willingness to connect with other carriers via trackage rights to provide
efficient competitive routes. Trackage rights operating in such a way as to allow T
to be truly competitive arc essential to maintain the competition at Laredo that would
otherwise be lost in the merger. Thus [ urge the Surface Transportation Board to

this loss of competition by conditioning this merger with a grant to trackage rights via

Economical access to international trade routes should not be jeopardized when the
prosperity of both countries depends so strongly on international trade.

Yours truly,

Ro’ rtR. Robinson
cc: The Texas Mexican Railway Company C/O Central Business Services

713 474 3829
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Verified Statement
of
TOMMIE A. TURNER
on behalf of
JAMES RIVER CORPORATION

Surface Transportation Board
Finance Docket No. 32760

My name is Tommie A. Turner. I have been in Transportation and General Traffic Management
for over thirty years. My current position is Manager of Rail Transportation at James River
Corporation.

James River is a leading marketer and manufacturer of Consumer Products, Food and Consumer
Packaging, and Communication Papers, with 116 manufacturing facilities in North America and
Europe.

Our company ships more than 300 carloads of product annually to and from Mexico via Laredo.
With the recent acquisition of additional sourcing facilities in Mexico, we plan a 25% increase in
our business to and from Mexico in the next two years. A summary of our Mexico business is as
follows:

PRODUCTS
Facility Inbound Outbound Route

Portland, OR Tissue stock Finished paper towels SP-TM and reverse

Berlin, NH Printing paper Finished products CN-NS-New Orl-SP-
TM and reverse

St. Francisville, LA Printing paper, Finished products IC-New Orl-SP-TM
Pulpboard and reverse

Pennington, AL Tissue stock, Finished products MB-NS-New Orl-SP-
Woodpulp TM and reverse

The Southern Pacific and TexMex have provided very competitive rates, and service to and from
Mexico. Their willingness to compete for our business has contributed to our success in
accessing the Mexican market. Aggressive bidding for our traffic in the future will be necessary
for us to accomplish our expansion goals.

_/3_




The Laredo gateway has proved to be most efficient for the movement of our products between
the U.S. and Mexico. This gateway possesses a strong infrastructure of customs brokers. Also,
our Mexico receivers hold contract raics to move product from Laredo to destinations in Mexico.
Our expansion in Mexico will depend on continued use of this gateway.

We are very concerned about the loss of competition that will occur in south Texas if the UP/SP
merger is approved. Without the TexMex to bid on our business, we do not foresee any rail
competition in this corridor in the future. The BNSF has not approached our company about
handling our Mexico business and we would not consider the circuitous route on which they will
be cperating to Laredo in the future. While we move product to Mexico via trucks today, we
fear that the loss of rail competition could prompt truckers to raise their rates.

We understand that the TexMex is asking the Surface Transportation Board for trackage rights
from Corpus Christi to Houston and Beaumont, TX as a condition of the UP/SP merger. We
support the TexMex in this effort. We believe the trackage rights will allow the TexMex to
continue to be competitive to Laredo if the merger is approved.

I, Tommie A Turner, declare under penalty of perjury that the foregoing is true and correct.
Further, I certify that I am qualified and authorized to file this verified statement. Executed on

March _2¥7#, 1996.

Tommie A. Turner
Manager of Rail Transportation

Subscribed and swom to
before me on March 5)

1996

Notary Public
By Commission Exzires June 30, 1997
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Certilied Quality System

Mr. Vemon Williams

Interstate Commerce Commission
Room 3315

12" and Constitution, N. W.
Washington, D.C. 20423-001

Re: Finance Docket No. 32760, Union Pacific Corp., etal, - -

Dear Mr. Willlams:

Sheffield Steel Corporation is a privately owned domestic steel producer with
facilities located at Sand Springs, Oklahoma as weli as three other locations and
is part of the beleaguered U.S. Steel Industry. The Sand Springs plant provides
stable and satisfying employment for approximately 500 peopie. | have
functioned as Traffic Manager for Sheffield Steel for the past 8 years and as
such, am familiar with it's transportation requirements.

Our company has been a major user of rail service for transportation between
the United States and Mexico. Sheffield Steel has a strong interest in
competitive rall transportation between the United States and Mexico. The
Laredo / Nuevo Laredo gateway is the primary route for shipments between the
two countries for the majority of intemational traffic. This gateway possess the
strongest infrastructure of customs brokers. [t aiso provides the shortest routing
between major Mexican industrial and population centers and the Midwest and
Eastern United States.

Our company depends on competition to keep prices down and to spur
improvemants in products and services. For many years Union Pacific and
Southem Pacific have completed for our traffic via Laredo, resulting in
substaniial cost savings and a number of service innovations. TexMex has been
Southem Pacific’s partner in recching Laredo in competition with Union Pacific,
as Southem Pacific does not reach Laredo directly.

A merger of Union Pacific and Southem Pacific will seriously reduce, if not
eliminate, our compelitive alternatives via the Laredo gateway. ARhough these
railroads have recently agreed to give certain trackage rights to the new
Burlington Northem Santa Fe Raiiroad, we do not believe the BNSF, as the only
other major rail system remaining in the Westemn United States, will be an

o PO.BxZI0  SenaSpangs, OMEOWE 74080 (PIRMSKS  »  AnHVK Grap Company
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Mr. Vernon Williams
March 25, 1926
Page 2

effective competitive replacement for an independent Southern Pacific on this
important route.

| understand there is an alternative that will preserve effective competition for my
traffic. TexMex has indicated a willingness to connect with other carriers via
trackage rights to provide efficient competitive routes. Trackage rights operating
in such a way as to allow TexMex to be truly competitive are essential to
maintain the competition at Laredo that would otherwise be lost in the merger.
Thus, | urge the Surface Transportation Board to correct this loss of competition
by conditioning this merger with a grant of trackage rights via efficient routes
between Corpus Christi and these connecting railroads.

Economical access to intermnational trade routes should not be jeopardized when
the futura prosperity of both countries depends so strongly on international trade.

Very Truly Yours,
SHEFAELD STEEL CORPORATION

A A

Michael M. McKinney
Traffic Manager

B83-25-1996 82:19PM
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HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610 .
WRITER'S DIRECT DlAaL E S’Q&]A

20 ux\umi:tr' ~
(202) 973-7605 PHILADELPHTA,-BA:19(03-7042

215 85i-6700
FACSIMILE 21S 851-6710

April 10, 1996
HAND DEILIVERED

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Williams:

Enclosed for filing in the above-captioned proceeding
are an original and 20 copies of a document designated as UP/SP-
211, Applicants’ Seventh Set of Discovery Reguests.

Your;/}ruly,
¥ o
/ R %s)

/ 4
S ALLLE]S Sz \.
Gérald P. Norton

cc: The Honorable Jerome ’‘elson
Restricted Service List




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER =--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COCMPANY

APPLICANTS’ SEVENTH SET OF DISCOVERY REQUESTS

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower

Transportation Company Eighth and Eaton Avenues
One Markast Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290

(415) 541-1000
JAMES V. DOTAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JANMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 200336 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271~5000
Attorneys for Southern
Pacific Rail Corporation, ARVID E. ROACH II
Southern Pacific "ragsgortat;o J. MICHAEL HEMMER
c a t. 3_Southwestern MICHAEL L. ROSENTHAL
Railway Company, 3PC Corp. and Covington & Burling
The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Western Railroad Company P.0. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Attorneys for Union Pacific
Corporation, Union Pacific
ilroa c and Missouri
Pacific Railroad Compan

April 10, 1996




UP/SP-211

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
CCMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

CANTS’ SEVENTH S OF DISCOV REQUESTS

Pursuant to 49 C.F.R. §§ 1114.21 et seqg., and the
Discovery Guidelines entered in this proceeding on December 7,
1995, and the rulings of Judge Nelson on March 8, 1996 ("March 8
rulings"), Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and
DRGW direct the following interrogatories and document requests
to each party ("you") who made a filing on or about March 29,
1995, and is listed in the Appendix. You should respond to those
requests designated for response by you.

Responses should be delivered as soon as possible, and
in no event later than 5:00 ».m. on the sixth calendar day from
the date of service hereof (see March 8 rulings, Tr. 2061).
According to Judge Nelson, claims of undue burden must "be
detailed as to time, money, physical limitations, geography, or
any other factors making the alleged burden" (id., Tr. 2061), and

you must bring documents for which claims of irrelevance or

privilege are made to a hearing on or about April 12, 1996, for

review by the Administrative Law Judge and immediate production




(id., Tr. 2056). You are requested to contact the undersigned

promptly to discuss any objections or questions regarding these
requests with a view to resolving any disputes or issues of
interpretation informally and expeditiously.

ON NSTR ONS

Applicants incorporate by reference the definitions and
instructions in their first set of interrogatories and requests
for production of documents. [A copy of those definitions and
instructions is enclosed for parties not served with a first
set.]

"March 29 filings" means any filing due March 29, 1996,
that you made or served in response to the Application, including
documents that were put or due to put in a document depository on
or about April 1, 1996, in conjunction with those filings,
pursuant to the March 8 rulings, or in response to the first set
of discovery requests.

ADMISSIONS

Applicants request that you admit the truth of the
following matters:

1. A trackage rights agreement dated May 8, 1933,
between The Yazoo and Mississippi Valley Railroad Company and the
Houston & Shrevepor . Railroad Company, joined by its lessee, the
Texas and New Orleans Railroad Company, covering tracks from
about 596 feet south of Jordan Avenue to a connection with SSW in

the vicinity of Commerce Street in Shreveport, Louisiana ("the




Jordan Ave. trackage rights agreement"), provides in Section 3 as

follows:

All rules, regulations or orders with respect
to the movement of engines, cars and trains,
and the switching of cars on the Track, or to
the maintenance, operation and use of the
Track, or governing the conduct of employees,
shall be reasonable and fair, and without any
unreasonable preference or discrimination in
favor of or against either party hereto;
provided, however, that in the movement o:
trains, engines and cars upon and over the
Track, those of the same class shall be
accorded equal rights, while those of a
superior class shall have preference over
those of an inferior class. [KCS]

2. KCS and its affiliates are bound by the Jordan
Ave. trackage rights agreement. [KCS]

3. KCS and its affiliates intend to comply with the
terms of the Jordan Ave. trackage rights agreement, including the
language quoted above in Request No. 1. [KCS]

4. A trackage rights agreement dated December 13,
1980, between the Kansas City Southern Railway Company and the

Louisiana & Arkansas Railway Company and Southern Pacific

Transportation Company and St. Louis-Southwestern Railway Company

covering KCS’ line of railroad from its Harriet Street Yard at
Shreveport, Louisiana, southeasterly to Red Junction ("Red
Junction trackage rights agreement") provides in Section 5 as

follows:

All passenger trains shall be given
preference over other trains and road trains
shall be given equal dispatch according to
their class. All operations upon and over
the Red Line shall be conducted with due




regard to and without reasonable interference
with rights of all users.

(KCS]

5. KCS and its affiliates are bound by the Red
Junction trackage rights agreement. [KRCS]

6. KCS and its affiliates intend to com: with the
terms of the Red Junction trackage rights agreement, -luding
the language quoted above in Request No. 4. [KCS]

T A January 1, 1937, agreement between the Kansas
City Southern Railway Company and Texas and Fort Smith Railway
Company, on the one hand, and Guy A. Thompson, Trustee, on the
other, relating to joint use of tracks between De Quincy,
Louisiana and Beaumont, Texas ("Beaumont trackage rights
agreement"), provides in Section 13 as follows:

(A]ll time cards, rules, regulations or orders for

the movement of trains upon the Joint Line, issued

by the Southern Company, shall be reasonable, just

and fair to the Trustee, without preference for or

discrimination in .avor of the Southern Company.

All passenger trains upon the Joint Line shall be
given preference over other trains, and the trains of
the parties hereto shall be given equal dispatch,
according to their class.

[KCS]

8. KCS and its affiliates are bound by the Beaumont

trackage rights agreement. [KCS]

9. KCS and its affiliates intend to comply with the

terms of the Beaumont trackage rights agreement, including the

language quoted above in Request No. 4. [KCS]




INTERROGATORIES
1. If the answer to any Request for Admission is
other than an unqualified "Yes," state every respect in which you

disagree with the request. [KCS)

Respectfully cubmitted,

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Averues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Comany
Washington, D.C. 20036 1416 Dodge Street
r202) 973-7601 Omaha, Nebraska 68179

(402) 271-5000
Attorneys for Southern

Pacific Rai; Corporation,
ern ific Transportation %/% {f
Compan St Louis Southwestern

ilway Company, SPCSL Cor ARVID E. ROACH II /’

The Denver and Rio Grande J MICHAEL HEMMER

Western Railroad Company MICHAEL L. RCSENTHAL
Covington & Bur'ing
1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C. 20044-7566
(202) 662-5388

Attorneys for Union cific
Co atio Unio acifi
Railroad Company and Missouri
Pacific Railroad Company

April 10, 1996
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TIFIC OF \'

I, Jennifer S. Dowling, certify that, on this 10th day
of April, 1996, I caused a copy of the foregoing document to be
served by hand or facsimile transmission on all parties to whom
it is directed so as to be received by 5:00 p.m., and by first-
class mail, postage prepaid, or a more expeditious form of
delivery, on all other parties of record appearing on the
restricted rervice list in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

LAL . /
C?Ennlfe S. Dowliqg
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CHAMBER OF COMMERCE

Office of the Sacratary

March 28, 1996 AR 29 m

Mr. Vernon Williams Part of
Office of the Secretl.q—q__m‘b“cam‘ _J
Surface Transportation Board
U.S. Department of Transportation

1201 Constitution Avenue, N.W., Room 2215
washington, D.C. 20423-0001

Fax: 202/927-5984

Subject: Proposed Union Pacific/Southern Pacific Railroad
Merger - Finance Docket #32760

Dear Secretary Williams:

On behalf of the Alice Chamber of Commerce, we would like to
submit our written comments in support of the Texas Mexican
Railway Company's (Tex Mex) petition to obtain trackage
rights from Corpus Christi, Texas, to Beaumont and Houston,
Texas, in order to connect with Tex Mex's new partner, Kansas
City Southern Railway. We understand that the Surface
Transportation Board (STB) will be considering granting of
these trackage rights as a condition of the proposed Union
Pacific/Southern Pacific Railroad merger. Tex Mex is Alice's
only railroad carrier and we believe that if the UP/SP merger
is approved, granting of these trackage rights is essential
for Tex Mex to continue as a competitive, regional South
Texas railr-ad providirg service from Laredo through Alice to
the Port of Corpus Christi, and to other regions of the
country.

Tex Mex has served Alice and South Texas for more than 125
years, and has been Alice's only -ailroad since Southern
Pacific abandoned their tracks and rights-of-way through
Alice in the 1980's. If the UP/SP merger is approved and the
trackage rights requested by Tex Mex are not granted, we are
concerned that rail ~ -eight service for our local businesses
will not be available at reasonable, competitive rates, and
that the long-term, economic viability of Tex Mex may be

threatened.

’4@ -The Hub City of South Texas

612 E MAIN & P O.BOX 1609 & ALICE, TEXAS 78333 * Phone (512) 664-3454 *  FAX (512) 664-2291




We are also concerned regarding the potential impact of the
proposed UP/SP merger on the Port of Corpus Christi. The
Port has been a major, regional ally in support of our
transportation and economic development initiatives. We ask
that provisions also be included as conditions to merger
approval which will insure that competitive options will be
available for shippers requiring rail service connecting with
the Port of Corpus Christi.

In summary, we support Tex Mex's petition for trackage
rights, and the inclusion of provisions to insure competitive
options for shippers utilizing the Port of Corpus Christi as
conditions for approval of the proposed UP/SP merger.
Approval of these conditions will provide continued,
uninterrupted rail service at competitive rates for present
and future shippers in the Alice area, and for shippers
requiring rail service connecting with the Port of Corpus
Christi.

We appreciate your consideration of our written comments and
recommendations. Please contact us if you require any
additional information.

Respe tfulli;;f”” .
P N\ : f o " -
/s p N ’ (7 - ;
/@(//L/zoé/(// Coprtel ot
Earl Whiteley David R. Cich
President ( Executive Vice President
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Monsanto

The Chemical Group

800 N. Lindbergh Boulevard
St. Louis, Missour 63167
Phone: (314) 694-1000

March 26, 1996

Ms. Linda J. Morgan, Chair Office of the Secretary
Surface Transportation Board
Department of Transportation Han 2 9 1996

1201 Constitution Ave., Room 41
Washington, D.C. 20423
Public Record

Mr. Vemon A. Williams, Secretary
Surface Transportation Board

12th and Constitution Ave. . N.-W.
Washington, D.C. 20423

Re: Finance Docket No. 32760 - UP/SP Merger
Dear Ms. Morgan & Mr. Williams:

This is Monsanto's verified statement submitted because of our concern that the UP/SP merger will
significantly reduce rail competition. This statement will identify Monsanto as a rail user, provide the
writers credibility to comment, highlight why this merger is important, offer opinions on what is believed
to be wrong with the merger, and last of all recommend possible remedies.

Monsanto is a global company producing chemicals, fibers, consumer lawn care products, food addiiives,
agricultural chemicals, agricultural seed, pharmaceutical, and specialty products. Monsanto has production
facilities throughout the United States and Ex USA. Domestically we purchase numerous raw materials
from vendors numbering in the thousands, and use rail transportation service in all of the continental US
states as well as into and out of Canada and Mexico.

My name is David A. Pins. | am Manager Rail Transportati.a. A Monsanto employee for twenty three
(23) vears, with experience in all modes of transportation. Prior to employment with Monsanto I was
employed with Missouri Pacific Railroad for approximately three (3) years in a Management Trainee and
ultimately a sales capacity. I have experir ~ce with rail service, operations, and economics prior to and
after passage of the Staggers Act of 1980.

The UP/SP merger is important to Monsanto, and the entire shipping public, because it is the "mother or
all rail mergers". This isn't the Burlington Northen merging with the SantaFe, or Southern merging with
the Norfolk Western, or SCL merging with the CO/BO. The UP/SP merger is essentially parallel track
coverage. Currently, Monsanto benefits from competition between UP and SP for our rail movements.

A Unit of Monsanto Company




Finance Docket No. 32760 - UP/SP Merger March 26, 1996
Page 2

For example, our facility in Luling, Louisiana is served by both the UP and SP for inbound and outbound
shipments. We use competitive service and pricing to award business to the carrier who offers the best
package for our needs. Vigorous competition between UP and SP results in a competitive, fair economics
and customer responsive service to move our raw materials and finished geods to customers. When not
satisfied with the economics or service we currently receive from one of these two carriers, we have the
ability to switch carriers (or merely threaten to switch carriers) in order to secure improvements. Another
example is Monsanto's Chocolate Bayou facility which is captive to the UP; however SP lines are nearby.
For shipments out of Chocolate Bayou, we currently can choose to load directly to the UP, or transload
by barge to railcar or truck to railcar at nearby SP lines. Competition between UP and SP for these
movements prevents monopoly pricing strategies and tactics while assuring competitive service. If the
merger is approved by the Surface Transportation Board, Monsanto will lose the benefit of competition
between UP and SP, along with a competitive bidding process and the ability to threaten switching
carriers.

Monsanto is conceried that the BNSF trackage rights agreement may not cure the lack of competition
created if the BNSF chooses not to operate or is slow to startup operations over the trackage rights it
stands to gain. The question of dispatching priorities for through train service, crewing issues, or too high
of rates for the trackage rights all come together and could result in the BNSF choosing not to exercise
its option to operate under the trackage rights. The disadvantaged railroad could fail to quote a
transportation price to a prospective shipper. The scenario starts with a shipper calling the tenant railroad
for a price and service quote, and the railroad taking an inordinate time to respond. The long response
time is a not so subtle way a railroad has of communicating that they just don't want the business. It may
be that the BNSF, because of digesting the merger with ATSF, is at risk of not being in a position to
pursue business over the trackage rights in question, potentially for a long time to come.

Monsanto urges the Surface Transportation Board to give due diligence to maintaining competition ard
balance in an industry where large railroads have concentrated monopoly power over huge geographical
locations and numerous shippers of varying sizes. Why would a non revenue adequate railroad want to
merge with another non-revenue adequate railroad? The reason must be the measure for revenue
acequacy cannot be right. I think the Surface Transportation Board, prior to allowing any further
reduction in an otherwise minimal head-to-head rail competitive market place, should make a special effort
to sarvey only captive shippers of tae subject railroads in order to determine the railroads business
practices with these captive shippers. If history shows captive shipper abuse in terms of service or
economics it would suggest future railroad behavior. History, if ignored, will repeat itself.

Since the reduction of rail competition beginning in the carly 1980's, it has become clear that being
captive can lead to higher costs and sometimes worse service. I know of no examples where merging
railroads have shared cost reduction efficiencies with captive customers. Although railroads always claim
that a me._er is the only way to achieve efficiency, that is simply not the case as proven by the "Great
Midwest Flood of 1993". Railroads often complain about interchange from one railroad to another.
Service at interchange points is always pocr, often taking an inordinately long time and sometimes even
misroute of the car. During the "Great Flood of 1993" midwest railroads demonstrated what they are
capable of doing through unprecedented cooperat’on in the areas of interchange, crews, equipment,
commun.cations, and service in general. There were 'ess service difficulties during this flood than there
have been with the merger of the UP/CNW. The 1993 midwest flood validates that bigger is not always
better, or the only answer, and that railroad mergers or nut the only way to achieve operating efficiencies.
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Monsanto supports the following remedies as conditions to be et in order for any further rail mergers
to occur:

Support of the Chemical Manufactures Association comments as they relate to the Louisiana and
Texas Gulf Coast area.

If BNSF fails to exercise its trackage rights within ninety (90) days, from the effective date of
granting of the rights, then there should be a track sale of Houston, Tx. to St. Louis, Mo.;
Houston, Tx. to Eagle Pass, Tx.; Houston, Tx. to New Orleans, La.

Track sale should be granted in the Central Corridor between Oakland through Salt Lake City and
onto Pueblo, Co. Trackage rights should be granted to shortline and connecting lines along this
Comridor route in order to bring head-tc-iead rail competition to as many shippers as possible.

ExParte 347 (sub No.2) rate reasonableness for non-coal traffic using simplified methodology, as
proposed by several shipper groups and trade associations, should be adopted and made effective
by the Surface Transportation Board prior to any granting of track sales, trackage rights, or any
additional mergers.

I certify under the penalty of perjury that the foregoing is true and correct. Further, I certify that I am

qualified and authorized to file this statement on behalf of Monsanto, executed on March 25, 1996.

Sincerely,

David A. Pins
Manager, Rail Transportation

. Wulfert, Monsanto
. Zueriein, Monsanto
. Lambert, Monsanto
. Samford, Monsanto
. Dewel, Monsanto
. Brasier, Monsanto
. Clark, Monsarto
. McCullough, Monsanto
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

e

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

COMMENTS AND REQUEST FOR CONDITIONC
OF
UNION CARBIDE CORPORATION

Martin W. Bercovici

Stephen J. Murray
Arthur S. Garrett, III

Group Counsel

UNION CARBIDE CORPORATION
Law Department
39 Ridgebury Road

KELLER AND HECKMAN
1001 G Street, N. W.
Suite 500 West —

Danbury, CT 06817 Washington, D.C. 20001
Tel: (203) 794-6288 Tel: (202) 434-4100
Fax: (203) 794-6269 Fax: (202) 434-46<6

Attorneys for
Union Carbide Corporation

ENTERED

Office of the Secretary

MAR 5 0 1996

[E]Pm1m
Public Record

March 29, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

-
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

COMMENTS AND REQUEST FOR CONDITIONS
OF
UNION CARBIDE CORPORATION

" Union Carbide Corporation ("Union Carbide"), by and through
| its undersigned counsel, submits the following Comments and
Request for Conditions with respect to the proposed merger

_pgtween Applicants Union Pacific Corporation ("UPC"), Union

Tgacific Railroad Company ("UPPR"), Missouri Pacific Railroad

zajoany ("MPRR") and Southern Pacific Rail Corporation ("SPR"),
Ei‘thern Pacific Transportation Company ("SPT"), St. Louis

Outhwestern Railway Company ("SSW"), SPCSL Corp. ("SPCL") and
B S i

ﬁ-g’Denver and Rio Grande Western Railroad Company ("DRG@")

(collectively referred to as the "Applicants") .

s

L."" " INTRODUCTION AND SUMMARY OF RELIEF REQUESTED

o

- C
Union Carbide owns and operates some of the most cost-
‘e . o
¢x§1c1ent, large-scale chemicals and plastics production

3 »N
#;clllties in the world. Verified Statement of Robert H. Baxter,
'y




|

§{ 5 attached hereto (hereinafter referred to as "Baxter V.S. at

*"). Important chemicals that Union Carbide produces are

ethylene, propylene, Polyethylene (the world’s most widely used
plastic); ethylene oxide/glycol and derivatives for surfactants,
polyester fiber, resin ang film, and automobile antifreeze, and
one of the industry’s broadest lines of plastics resins. 1d.
Union Carbide’s Seadrift, Texas manufactu; lant produces
in excess of Oof chemicals ang Plas _ics a year, a
very significant portion of Union Carbide’s overall chemicals ang
pPlastics production. id. at ¥ 6. 1t alsc produces a Predominant
portion of the United States’ requirements for ethanolamines and
v, butyl cellosolve®, Id. Almost all of the chemicals ang plastic

Produced at Seadrift are shipped to Union Carbide’s Customers via

izyil, and the sole raijl carrier Serving the Seadrift Plant is the

.
RUnion Pacific ("upn) . Y T &

E ——

Lg The Southern Pacific operates a rail line within ten (10)

i

miles of the Seadrift plant. Union Carbide has determined that a
h%ild-out to the SP line is feasible, ang Union Carbide used the

ﬁ:‘}d-out Position in negotiating its current rail services
ontract with the up. .
<

- The proposed merger of the Applicants, if approved, would

Xeduce Union Carbide’s rail options from two rail carriers (the

&

1536n Pacific ang Southern Pacific) to just one (the UP/SP post-
B
Bérger rai] entity) . Thus, the merger of the UP and SP would

.




eliminate present competition between rail carriers at Union
carbide’s Seadrift, Texas plant.

Unicn Carbide respectfully requests that the Surface
Transportation Board ("Board"), should it ultimately apprce the
UP/SP merger, act pursuant to its authority under 49 U.S.C.

§ 11344 (c) of the Interstate Commerce Act to preserve current
competition by imposing conditions governing the proposed merger
to require the Applicants to grant trackage rights to the
Burlington Northern/Santa Fe ("BNSF") to allow BNSF to serve
Union Carbide’s Seadrift, Texas plant.! The requested
conditions, and the reasons why such conditions must be imposed,

are specified in detail in chis submittal.

STATEMENT OF FACTS

A. Union Carbide’s Seadrift, Texas Plant.

Union Carbide’s Seadrift manufacturing plant is located

. approximately 120 miles southwest of Houston, Texas, close to the

.
v The ICC Termination Act of 1995, Pub. L. No. 104-88, 109
g Stat. 803 ("Act"), which was enacted nn December 29, 1995, and
i took effect on January 1, 1996, abolished the Interstate Commerce
* Commission (ICC) and transferred certain functions and _
proceedings to the Board. Section 204 (b) (1) of the Act provides,
gin general, that proceedings pending before the ICC on the
t effective date of that legislation shall be decided under the law
vin efgect prior to January 1, 1996, insofar as they involve
f functions retained by the Act. This control zand merger relates
gto a proceeding that was pending with the ICC prior to January 1,
£ 1996, and to functions that are subject to Board jurisdiction
pursuant to sections 11323-25 of the Act Therefore, the Board
shall apply the law in effect prior to the Act, and citations are
gto the former sections of the statute, unless ctherwise
tindicated.




oast of the Gulf of Mexico (hereinafter referred to as

"Seadrift"). Baxter V.S. at § 7. The plastics and chemicals

produced at Seadrift are shipped to other Union Carbide

facilities in the United States for further processing or are

shipped to various customers near major pcpulation centers in the

Midwest, Northeast, Southeast and Western regions of the United

States. 1d.

B. Seadrift’s Reliance on Rail.

VP . A significant portion of Seadrift‘s production is plastics

w L

Y ¥esins, STCC 28211; and due to the nature of Union Carbide’'s

: Qvirations at Seadrift, almost all of Seadrift’s plastics

] {fuction, as well as a significant portion of its chemicals
fﬂﬁa-uction, is transported via rail pursuant to Union Carbide’s

E
A
g

ational and customers’ requirements. Baxter V.S. at § 7.

#/As' a result, Union Carbide has made significant economic

dnvestments in a sizable fleet of special purpose plastics and

ralil cays. Id at 9 9.

convenience of the rail hopper car as a "package," its

to provide storage of plastics, and the maintenance of

‘4
----uct quality that the rail hopper car allows dictate the use
308 iXail as the predominant mode for the transportation of

Sl

3.

_-jftics resins. Id. at § 10. The hopper car represents the

Ablished vehicle for receiving plastics resins and contains




enough volume (approximately 180,000 lbs) to support most
customers’ extrusions and molding operations. Id. at Y9 8 & 10.
This minimizes the customer costs of handling the resin and
provides a storage vehicle from which customers can feed their

production lines. Id. at Y 1o0.

0 Seacirift’s Potential Build-out to the
Southern Pacific Rail Line.

At present, only one rail carrier serves the Seadrift

AV 3

plant -- the Union Pacific Railroad ("UP"). Baxter V.S. at § 8.
‘EUP owns and operates the only rail tracks leading in and out of
¥

;ge Seadrift plant. Id.

: In late 1988/early 1989, Union Carbide undertook a project

'ﬁ‘ch it termed "Project COMPAC," an acronym which denotes

gompetitive Access." Id. at § 11. The project sought to

getermine the economics of building rail track from Union

ixbide’s Seadrift plant to the Southern ifi line

o o

ween Victoria and Port Lavaca, Texas. Union Carbide’s intent
L~
to create competing rail carrier service at the Seadrift

ant.. Id.

e 5
‘;{': part of Project COMPAC, Union Carbide commissiocned the
3 ;peering firm of Stone & Webster, at considerable cost, to

B

PIM a study to determine the physical viability and economic

i

8ibility of a railroad routing connecting the Seadrift plant

SP’s main lin. at Kamey, Texas, near Port Lavaca




(vstudy"). Id. at § 12. The Study demonstrates that a build-out

is indeed feasible. Id. at § 13.

Union Carbide’s Seadrift plant sits only approximately ten
miles from SP’s Victoria/Port Lavaca, Texas line. T4. at § 14.
The proposed build-out, as engineered, runs from the Seadrift
plant and intercepts the SP’'s line at a point near the town of
Kamey, Texas, approximately six miles due south of the town of

Placedo, Texas. Id.; see map of potential build-out attached to
the Baxter Verified Statement as Exhibit A.
¢ % Contemporaneously with the Study, Union Carbide approached
“fthe SP in 1989 in a good-faith attempt to do business with the SP
-afd hopefully achieve better rates than its captive rail costs
fith the UP. Baxter V.S. at § 15. SP reviewed the eccnomics of
-éie build-out project; and after a number of meetings between
¢ *;ion Carbide and SP, SP confirmed its interest in Union
-f.bide's build-out option. Id. Indeed, negotiations had

1.
gogressed so far that SP offered Union Carbide very attractive

L4

¥scounts off of its standard rail rates. Id. These rates
®

Prered by the SP to Union Carbide were memorialized in a letter
A«

\auﬁuted by SP. That letter, dated July 21, 1989, is attached to

@Xter V.S. as Exhibit B.?
'YMContinuing in its effort to make the build-out possibility a
W{EY'.Union Carbide, at considerable expense

B
¥

.Higbly Confidential information has been redacted from
-ﬁ}c file copy of this document.




proceeded to purchase the land richts-of-way for the
approximate 10 miles of track necessary to reach the SP line.
Id. at § 16. Union Carbide’s interest in the easements are good
4.

By this point, with the determination that the build-out was
feasible, the attractive rate offer from the SP, and the purchase
of the necessary land, the build-out was no longer just a
possibility -- it was close to being a reality. However, before
finally committing to the expense of constructing an actual
build-out, Union Carbide undertook to first explore with the UP
what it now would be willing to offer in light of Union Carbide’s

build-cut potential to the SP. Id. at ¢ 17.

D. Union Carbide Negotiated With the UP For
Competitively Based Rail Service.

In 1989, Union Carbide was participating in negotiations

=

Jith the UP seeking to consolidate a wide variety of separate

~ontracts and rate agreements. Baxter V.S. at T 18. During
oo

ghese negotiations, Union Carbide informed the UP that, on the
V-.

ais of a study that had been performed, Union Carbide nad a
-lﬁée rail competition option, in the form of a build-out from
"”Seadrlft plant to the SP and that Union Carbide intended to

PPrtake a similar study of its Taft, Louisiana plant. Id. As

13 uéd out, UP subsequently offered Union Carbide

1
&

£
.~

B D i, 40, sk v g >




Id. The i1mminent
possibility of routing Union Carbide’s traffic via the build-out
to the SP was the single critical factor in these favorable
negotiations. Id. at § 19. Union Carbide ultimately accepted
the UP offer and entered into a major contract with the UP,

effective July 1, 1991. I1d. at Y 20.

E. Union Carbide’s Rail Contract with UP

The July 1, 1991 contract, referred to as the "COMPAC"
contract, Baxter V.S. at ¢ 20.
At the end of the term, Union Carbide’s options on the lan
necessary to build-out to the SP still will be in effect.

wcontract, however, contains both

1d.

Subsequent to the execution of COMPAC, Union Carbide has had
Itscussicns with the SP about the build-out to its Victoria/Port
.?Vaca line. Id. at § 21. 1Indeed, as recent as October, 1994,
EirSP initiated discussions with Union Clarbide to attai; Union
;ébide’s business out of Seadrift via a build-out to its line.

:;;;The SP even offered to finance the construction of the new

gl spur. Baxter V.S. at § 21 and gee Exhibit C to Baxter V.S.

b o
‘\tePer 3, 1994 Southern Pacific Memorandum). Union Carbide,
Jecid’

fiwe?' was not in a position to go forward in light of its




obligation under the COMPAC contract to use the UP, and thus
could not respond affirmatively to the SP’'s interest. Baxter

v.5. at ¥ 23.

III. THE MERGER STANDARD
The Board’s single and essential standard for approval is
that the merger of two class I railroads be "consistent with the

public interest." 49 U.S.C. § 11344(c). Missouri-Kansas-Texas

cert
Cexrt.

R. Co. v, United States, 632 P.2d 392, 398 (5th Cir. 1980),

denied, 451 U.S. 1017 (1981); see also Penn Central Merger Cases,

389 U.S. 486, 498-499 (1968) .7

In determining what is consistent with the public interest,

iﬂ—49 U.S.C. § 11344 (b) (1) requires consideration of at least the

iollowing five factors: (1) the effect of the proposed

\

Eransaction on the adequacy of transportation to the public; (2)
ihe. effect on the public interest of including, or failing to

nclude, other rail carriers in the area involved in the propocsed

AL
sacLion; (3) the total fixed charges that result from the
»

fOposed transaction; (4) the interest of carrier employees

- i

& -
keCted by the proposed transaction; and (5) whether the
i}gged transaction would have an adverss effect on competition

gOgirail carriers in the affected region.?¥

-
ol

gee fn. 1, infra.

‘ﬁ-e.fifth factor, Section 11344 (b) (1) (E), dealing with
i-tlve effects on other railroads, was added by section
(2) of the Staggers Rail Act of 1980, Pub. L. No. 96-448




In additicn to these explicit statutory considerations, the
poard is also required by the Supreme Court's decision in Mclean

rucking Co. v. United States, 321 U.S. 67 (1944) to weigh the

policies embodied in the antitrust laws disfavoring diminution in
competition resulting from a proposed rail merger.¥ See 49
Cc.F.R. § 1180.1(c) (2). As the Supreme Court has observed, the

antitrust laws give nunderstandable content to the broad

statutcry concept of ‘the public interest,'" FMC v. Aktiebolaget

Svensh:2 Amerika Linien, 390 U.S. 238, 244 (1968). 1In McLean

S

Trucking, the Supreme Court noted the proper weight tc be
accorded to antitrust policy in carrier control proceedings:

e In short, the Commissiorn must estimate the scope and

i appraise the effects of the curtailment of competition

; which will xesult from the proposed consolidation and
consider them along with the advantages of improved
service, safer operations, lower costs, etc., tO
determine whether the consolidation will assist in
effectuating the overall transportation policy. Ry
'The wisdom and experience of that Commission,’ not of
the courts, must determine whether the proposed

conriolidation is ‘consistent with the public interest.’

cking, 321 U.S. at 87-88; accord Bowman Transportation

Arkansas-Best Freight, 418 U.S. 281, 298 (1974); PBort of

tland v. Uniced States, 408 U.S. 811, ga1 (1972); Northern

Bles Mercer Cases, 396 U.S. 491, 514 (1970); Denver §R. G W

0. v, United States, 387 U.S. 485 (1967).

10

P 4,00 L
SAggers Act) .

>4y S

pander 49 U.S.C. 11541 (a), transactions approved by the Board
exempt. from the antitrust laws, and all other laws, as

i8sary to effect the transactions. Northern Lines Mergexr
“'ﬁ%SG U.S. 491, 504 (1970).




The Railroad Consolidation Procedures, 49 C.F.R. §§ 1180.0-
0.9 ("Rules"), sets forth the numerous elements of the public
erest that the Board is to consider in evaluating specific
ger proposals by performing a balancing test weighing "the
ential benefits to the Applic:zats and the public against the
ential harm to the public." Id. at § 1180.1(c).¥ The Rules
cifically note that:

If two carriers serving the same market consolidate,

the result would be the elimination of the competition

between the two. . . . a lessening of competition

resulting from the elimiration of a competitor may be
contrary to the public interest.

+.F.R. § 1180.1(c). Moreover, the Interstate Commerce

ission ("ICC") emphasized that "the effect of a transaction

ompetition is a critical factor in our consideration of the

lic:interest. . . ." Santa Fe Southern Pacific Corp. --

SPT Co., 2 I.C.C.2d 709, 726 (1986) (SF/SP) (emphasis

& Board is also guided by the rail transportation policy,
i« § 1010la, added by the Staggers Act. See Norfolk
ECOYD. --Control --Norfolk & W. Ry Co., 366 I.C.C.=171, 190
NS _Control). The 15 elements of that policy set.-forth in
1010la, taken as a whole, emphasize r