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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO THE 

KANSAS CITY SOUTHERN RAILWAY COMPANY'S APPEAL FROM ALJ'S ORDER 
DENYING KCS'S RENEWED REQUEST TO COMPEL BURLINGTON 
NORTHERN/SANTA FE TO PRODUCE CERTAIN DOCUMENTS 

B u r l i n g t o n Northern R a i l r o a d Company ("BN") and The Atchison, 

Topeka and Santa Fe Railway Company (•• Santa Fe") ( c o l l e c t i v e l y , 

"BN/Santa Fe") hereby respond i n o p p o s i t i o n t o the Kansas C i t y 

Southern Railway Company's ("KCS") Appeal From ALJ's Order Denying 

KCS'S Renewed Request To Compel BN/Santa Fe t o Produce C e r t a i n 

Documents ("KCS-61"). The order of A d m i n i s t r a t i v e Law Judge Terome 

Nelson was c o r r e c t l y decided, and the Appeal of KCS should be 

denied. 

As the Board has repeatedly held, p a r t i e s appealing a 

di s c o v e r y order must meet a " s t r i c t " standard under 4 9 CF.R. 



§ 1115.1 See, e.g.. Decision No. 39, s l i p op, at 2 (served May 31, 

1996) . "Such appeals are not favored; they w i l l be granted only i n 

e x c e p t i o n a l circumstances t o c o r r e c t a c l e a r e r r o r of judgment or 

t o prevent manifest i n j u s t i c e . " 49 C.F.R. § 1115.1. As we show 

below. Judge Nelson's r u l i n g was c l e a r l y warranted f o r m u l t i p l e 

reasons - because the e v i d e n t i a r y record has closed, because KCS 

i s a t t e m p t i n g t o r e l i t i g a t e an issue i t l o s t (and d i d not appeal) 

some th r e e months ago, because the f i v e - and s i x - y e a r - o l d documents 

at issue are s t a l e and i r r e l e v a n t , and because KCS has no l e g i t i ­

mate need f o r these s t u d i e s -- and h i s r u l i n g w i l l not work an 

i n j u s t i c e of any k i n d upon KCS. Hence, KCS has not c l e a r e d che 

high hurdle needed t o p r e v a i l on an appeal under Section 1115.1. 

I . KCS's Attempt To Obtain Production Of The Docviments I s 
Untimely 

A. The Evidentiary Record Has Closed And The Time For 
Written Discovery I s Over 

Under the procedural schedule e s t a b l i s h e d by the Board i n t h i s 

proceeding, the e v i d e n t i a r y r e c o r d closed on May 14, 1996. See 

Decision No. 9, at 13 (served December 27, 1995) . Although 

BN/Santa Fe has always taken the p o s i t i o n thac the McKinsey studies 

are i r r e l e v a n t t o t h i s proceeding and w i l l not be produced i n the 

absence of an order, KCS f a i l e d t o obcain a r u l i n g on i t s renewed 

request f o r the s t u d i e s at issue here u n t i l May 30th, w e l l a f t e r 

the close of the e v i d e n t i a r y r e c o r d . 1 / Hence, KCS i s precluded 

1/ This i s the second time t h a t KCS has sought t o r e q u i r e BN/Santa 
Fe t o produce s t r a t e g i c s t u d i e s undertaken i n 1990 and 1991 by 
McKinsey & Company. The f i r s t sucn attempt was denied by Judge 
Nelson on Mar .h 8, 1996. See March 8, 1996 Discovery Conference 

(continued...) 
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from o b t a i n i n g f u r t h e r evidence through w r i t t e n discovery and 

demands f o r document p r o d u c t i o n i n t h i s proceeding. 

Twice i n recent weeks, the Board has r e j e c t e d KCS's arguments 

t u a t I t should be p e r m i t t e d t o engage i n f u r t h e r w r i t t e n d iscovery. 

See Decision No. 35 (served May 9, 1996); Decision No. 38 (served 

May 31, 1996) . Nevertheless, KCS argues t h a t Decision No. 37 

(served May 21. 1996) all o w s i t t o serve new discovery t o o b t a i n 

new documentary evidence based on subjects discussed d u r i n g 

r e b u t t a l d e p o s i t i o n s and t h a t these studies f a l l w i t h i n t h a t class 

of evidence. KCS-61 at 11. 

1 ^ KCS's argument i s f l a t l y wrong -- i t i s based on a misreading 

of the Board's d e c i s i o n s i n t h i s proceeding. I n r e c e n t l y denying 

nd KCS's motion t o take f u r t h e r discovery (which i n any event was 

l i m i t e d t o issues r e l a t i n g t o the Chemical Manufacturers 

A s s o c i a t i o n Settlement Agreement), the Board i n d i c a t e d t h a t the 

time f o r conducting w r i t t e n discovery i n t h i s proceeding has 

concluded. Decision No. 35 (served May 9, 1996) . The Board 

ml r e i t e r a t e d t h i s p o s i t i o n i n D e c i s i c n Nos. 37 (served May 22, 1996) 

and 38 {served May 31, 1996) . I n these d e c i s i o n s , the Board s t a t e d 

t h a t cross-examination of r e b u t t a l witnesses (and c'ne use of 

i n f o r m a t i o n gained thereby) i s p e r m i t t e d , but denied KCS's request 

t o take f u r t h e r w r i t t e n d iscovery. The d i s t i n c t i o n between 

r e b u t t a l d e p o s i t i o n testimony and w r i t t e n discovery r e f l e c t s a f a i r 

i 

l / { . . . c o n t i n u e d ) 
Tr. 1891 (copies of c i t e d d i s c o v e r y conference t r a n s c r i p t excerpts 
are attached hereto as E x h i b i t A) . KCS d i d not appeal t h a t 
r u l i n g . 

- 3 -



aocommodat ion of the need f o r cross-examination of r e b u t t a l 

witnesses and the Board's r e s p o n s i b i l i t y to set and maintain a f i r m 

deadline f o r the completion of document discovery. 

As KCS admits, the "opportunity for interested parties to 

provide w r i t t e n comments on the contents of these studies may have 

passed." KCS-61 at l l n.5. Thus, under the current procedural 

schedule, KCS recognizes that i t could not use the McKinsey & 

Company studies i n t h i s proceeding even i f they were now produced. 

Accordingly, KCS proposes, in the same foot; that the Board 

reopen the record of t h i s proceeding: "Alternai -fely, the Board, 

m I t s d i s c r e t i o n , can allow interested parties the opportunity to 

supplement t h e i r w r i t t e n comments." I b i d . I t i s apparent that KCS 

i s seeking a way t o reopen the record and prolong the proceedings. 

This e f f o r t should not be condoned. 

B. KCS I s Attempting To Relitigate An Issue I t Lost 
Previously 

As noted (supra note 1), t h i s i s not the f i r s t time KCS has 

taken the issue of the s t r a t e g i c studies to Judge Nelson. In 

March, having e l i c i r . e d deposition testimony that described the 

studies and ind-'cated that one of them had been shared, KCS sought 

a.', order r e q u i r i n g production of the studies. At that time. Judge 

Kelson ruled that the studies were too reirote i n time and subject 

matter from the issues i n t h i s proceeding, and that production 

would be too burdensome f o r BN/Santa Fe. March 8, 1996 Discovery 

Conference Tr. 1891. Had i t appealed that decision, KCS could have 

obtained a r u l i n g on the studies from the Board -- i n March. 
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KCS explains i t s f a i l u r e to appeal by reference to i t s 

uncertainty about the merits of such an appeal because i t had never 

"seen these studies or • * * received any testimony about t h e i r 

content." KC3-61 at 13. But not having seen p a r t i c u l a r documents 

is hardly a j u s t i f i c a t i o n for not appealing the oider that 

prevented t h e i r production. And, contrary to i t s representation 

about deposition testimony, KCS had received extensive testimony 

about the McKinsey studies from Carl R. Ice (2/14/L6 Ice Dep. 132-

138) and Larry M. Lawrence (Lawrence Dep. 64-70), and to a lesser 

extent from Gerald Grinstein (Grinstein Dep. 106-107). A l l of 

those depositions were taken i n February, before Judge Nelson's 

f i r s t r u l i n g . In each case, BN/Santa Fe preserved i t s objections 

to the relevance of any such McKinsey studies t o t h i s proceeding, 

but nonetheless permitted KCS to cross-examine the witnesses about 

the McKinsey work. 2/14/96 Ice Dep. 137; Lawrence Dep. 45; 

Grinstein Dep. 110. 

Thus, Judge Nelson i s due even more than the usual deference, 

because the r u l i n g at issue i s not a new r u l i n g on the merits, but 

a mere denial of reconsideration cf a p r i o r r u l i n g that KCS did net 

appeal. KCS's p r i o r f a i l u r e to appeal should be deemed a waiver of 

i t s r i g h t to bring t h i s issue before the Board at a l l , especially 

at t h i s l a t e date, but i n any event KCS cannot show that Judge 

Nelson's denial of reconsideration meets the Board's stringent 

standards f o r appeal. 

I 
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I I . The Studies Are I r r e l e v a n t To This Proceeding Because They Are 
St a l e And Do Not Constitute Evidence Of Anticompetitive 
Conduct By BN/Santa Fe 

A. I n His F i r s t Decision On The Studies, Judge Nelson 
C o r r e c t l y Found The Studies Too Remote To Be Relevant To 
This Proceeding 

As noted above, on March 8, 1996, Judge Nelson refused to 

order d i s c o v e r y of the McKinsey & Company s t u d i e s , f i n d i n g them too 

remote i n time and subject uiatter from the issues i n t h i s 

proceeding. March 8, 1996 Discovery Conference Tr. 1891. As .KCS 

concedes i n i t s appeal b r i e f (KCS-61 at 1 ) , the s t u d i e s at issue 

here were prepared i n the course of s t r a t e g i c d e l i b e r a t i o n s 

undertaken by Santa Fe some f i v e t o s i x years ago. As the Board 

w e l l knows, today's r a i l environment i s very d i f f e r e n t from what i t 

was s i x years ago. Studies of s t r a t e g i c o p t i o n s undertaken i n the 

context of a d i f f e r e n t Western r a i l c o n f i g u r a t i o n are i r r e l e v a n t t o 

t h i s proceeding, which concerns whether the proposed combination of 

UP and SP i s i n the p u b l i c i n t e r e s t i n today's r a i l and market 

environment. 

KCS has not shown how the f a i l u r e t o compel p r o d u c t i o n of the 

f i v e - and s i x - y e a r - o l d s t u d i e s could conceivably prevent the Board 

from f u l f i l l i n g i t s s t a t u t o r y d u t i e s t o weigh the c o m p e t i t i v e 

e f f e c t s of the UP/SP merger i n l i g h t of the c u r r e n t r a i l 

environment. KCS l i k e w i s e does not e x p l a i n how such f i v e - and s i x -

y e a r - o l d s t u d i e s of a p o s s i b l e SP break-up scenario are p r o b a t i v e 

of even pas t c o l l u s i o n at a l l . I t cannot be evidence of improper 

" c o l l u s i o n " t o discuss j o i n t a c q u i s i t i o n s t r a t e g i e s w i t h a 

pc e n t i a l j o i n t a c q u i r e r , or no j o i n t a c q u i s i t i o n s would ever 



n 

I 

I 

occur. No SP break-up t r a n s a c t i o n was c a r r i e d out i n any event. 

And KCS compl e t e l y f a i l s t o show how such outdated s t u d i e s could be 

re l e v a n t t o e s t a b l i s h i n g the existence of any present or f u t u r e 

c o l l u s i o n t h a t c o u l d conceivably be r e l e v a n t t o the UP/SP merger. 

KCS a l s o argues t h a t che m a t e r i a l might show the f e a s i b i l i t y 

of d i v e s t i t u r e proposals made by p a r t i e s t o Chis proceeding.2/ 

But such proposals must be evaluated on t h e i r own m e r i t s as 

c o n d i t i o n s f o r r e s t o r i n g c o m p e t i t i o n otherwise lessened by a UP/SP 

merger, not based on what Santa Fe -- not a prim.ary A p p l i c a n t i n 

t h i s proceeding -- might have considered as a business matter f i v e 

or s i x years ago. Moreover, a study ot a p o s s i b l e d i v i s i o n of SP 

routes among major Class I Western r a i l r o a d s t h a t was not pursued 

i s not r e l e v a n t t o the proper c o n d i t i o n i n g of the t r a n s a c t i o n here. 

Thus, Judge Nelson was c l e a r l y c o r r e c t i n r u l i n g t h a t the 

st u d i e s were "too long ago, too o l d , too f a r a f i e l d , " t o j u s t i f y an 

order compelling t h e i r p r o d u c t i o n . March 8, 1996 Discovery 

Conference Tr. 1891. 

2/ KCS claims t h a t Judge Nelson made f i n d i n g s at the May 30th 
Conference r e l a t i n g t o "newly learned f a c t s p e r t a i n i n g t o the SF 
st u d i e s at issue" (KCS-61 at 4 ) , among which were t h a t "one of the 
s t u d i e s d e s c r i b e d i n the Krebs d e p o s i t i o n corroborates the 
d i v e s t i t u r e c o n d i t i o n s being sougi.t i n the UP/SP merger 
a p p l i c a t i o n " (KCS-61 at 5 ) . There were, hov.-ever, no such f i n d i n g s 
The record c l e a r l y shows t h a t the Judge -- p r o p e r l y -- assumed 
s o l e l y f o r purposes of .-uling on KCS's request, the t r u t h of KCS's 
vari o u s a s s e r t i o n s , d e c i d i n g t h a t , even i f t r u e , those a s s e r t i o n s 
would not j u s t i f y p r o d u c t i o n of the s t u d i e s . Throughout the 
hearing. Judge Nelson merely repeated and sought t o c l a r i f y KCS 
counsel's a l l e g a t i o n s . May 30, 1996 Discovery Conference Tr 3387 

c l a i m i n g t h a t he d i d . 
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B. Judge Nelson's Decision I s Consistent With Commission 
Precedent 

Commission precedent supports the conclusion t h a t the McKinsey 

L Company s t u d i e s are i r r e l e v a n t t o t h i s proceeding. I n Union Par 

Corp., e t a l . -- C o n t r c i -- Missouri Pac. Corp.. et a l . . Finance 

Docket 30,000. Decision on Discovery Appeals (Decided A p r i l 22, 

("UP-MP Discovery Appeals") (copy attached hereto as E x h i b i t 

B), the Commission a f f i r m e d the ALJ's d e n i a l of a motion t o compel 

p r o d u c t i o n of documents r e f e r r i n g or r e l a t i n g t o o t h e r t r a n s a c t i o n s 

contemplated by UP. The Commission held t h a t " [ t ] h e f a c t t h a t 

Union P a c i f i c may have considered other p o s s i b l e t r a n s a c t i o n s i s 

not l i k e l y t o a s s i s t the Commission i n determining the e f f e c t of 

the t r a n s a c t i o n u l t i m a t e l y proposed." s l i p op. at 12. The 

Commission also h e l d t h a t UP should not be compelled t o produce any 

s t u d i e s t h a t had been prepared more than f i v e years before the 

d e c i s i o n , because such m a t e r i a l " i s too remote t o be r e l e v a n t i n 

th-.s proceeding." S l i p op. at 3. The m a t e r i a l sought by KCS does 

not concern -- and i s even f u r t h e r a f i e l d from -- the merger at 

issue i n t h i s proceeding and i s as s t a l e as the m a t e r i a l at issue 

i n UP-MP Discovery Appeals. 

C. Judge Nelson's Decision I s Also Consistent With the 
Practice I n This Case 

The p a r t i e s to t h i s case, including KCS, have co n s i s t e n t l y 

refused to t h e i r produce s t r a t e g i c planning studies. KCS refused 

to produce i t s "business plans or s t r a t e g i c plans," objecting, in 

pertinent part, thau the request for such materials .-.s "overbroad 

and unduly burdensome in that i t seeks information that i s neither 



relevant to t h i s proceeding nor reasonably calculated to lead to 

the discovery of adm.'.ssible evidence." Kansas City Southern 

Railway Company's Objections To Applicants' F i r s t Set Of 

Interrogatories And Requests For Production of Documents at 20 

(responding to Request No. 27) (emphasis added) (copy attached 

hereto as Exhibit C . 

In December 1995, Judge Nelson rejected KCS's motion to compel 

the Applicants in this proceeding to produce strategic and com­

petitive analyses of another merger -- in that case, the BN/Santa 

Fe merger. 5ee December 20, 1995 Discovery Conference Tr. 200. 

Thus, Judge Nelson's two rulings on the McKinsey & Company studies 

are entirely consistent with the positions of the parties --

including KCS when i t s strategic plans were being sought -- and 

with the practice in this case. 

I I I . KCS Has Shown No Need For The Studies 

In his most recent (May 30th) r u l i n g . Judge Nelson held that 

KCS had f a i l e d to establish any reason to reopen his e a r l i e r denial 

of the request on relevance grounds. What counsel for KCS 

described as the "new evidence that comes from the deposition of 

Mr. Krebs" (May 30, 1996 Discovery Conference Tr. 3385) was not 

persuasive to Judge Nelson and should not be persuasive to the 

Board. 

As noted above, KCS did not i n fact learn anything new from 

the Krebs deposition that i t did not already know from che 
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G r i n s t e i n , I c e , and Lawrence d e p o s i t i o n s . 3 / Mr. G r i n s t e i n , i n 

p a r t i c u l a r , had t e s t i f i e d , i n February, about a plan t o break up SP 

am.ong other r a i l r o a d s , and he t e s t i f i e d t h a t he was aware of t h a t 

p l a n . G r i n s t e i n Dep. 106-107. KCS c i t e d t h a t very d e p o s i t i o n 

testimony i n i t s March 29th Comments. KCS-33 at 73-74.4/ 

Judge Nelson c o r r e c t l y concluded t h a t KCS could make i t s argu­

ments without having the s t u d i e s themselves. May 30, 1996 Discov­

ery Conference Tr. 3411. Thus, KCS was not harmed by the d e n i a l of 

3/ KCS m i s l e a d i n g l y argues t h a t BN/Santa Ft "placed i n issue" the 
contents of the s t u d i e s through Mr. Krebs's tc^stimony i n h i s V e r i ­
f i e d Statement t h a t he had never seen or sharcH a p l a n f o r duopoly 
i n the West. KCS-61 at 12. I n f a c t , Mr. Krebs's testimony d i r e c t 
l y and narrowly responded t o a l l e g a t i o n s made by KCS concerning the 
n^^n'.""^ ^"PP°^^,d p l a n f o r a duopoly i n the West. KCS-33 at 
73-74. KCS, not BN/Santa Fe, "placed" the s t u d i e s " i n issue" by 
making a s s e r t i o n s i n i t s March 29 Comments about the content of the 
documents. Hence, KCS's argument would have the absurd e f f e c t of 
a l l o w i n g a p a r t y t o o b t a i n discovery of i r r e l e v a n t documents merely 
by making groundless a l l e g a t i o n s , which would have t o be either-
conceded by s i l e n c e or denied (thus "plac [ i n g ] i n issue" the 
m a t e r i a l sought t o be discovered). Furthermore, there i s not the 
s l i g h t e s t substance t c KCS's claim (KCS-61 at 5, 11-12) t h a t there 

. ^^"^""^"-^^^^^^y ^ ^ ^ r ^ " Krebs's d e p o s i t i o n testimony and 
M " V e r i f i e d Statement; both were t o the e f f e c t t h a t any documents 
^ I r ^ ^ ^ f t . ^ ^ f r " ^ ^ ' i ^ competitors were not, as KCS had claimed 
i K L b - j j at 73), any k i n d of " b l u e p r i n t " f o r "duopoly." 

1 / KCS wrongly contends t h a t the record shows t h a t BN/San^a Fe 
possesses" and shared more than one study w i t h competitors (KCS-61 

at 1, 3, 4, 11, 12), even going so f a r as t o assert t h a t s i x t o 
twelve s t r a t e g i c s t u d i e s were shared (KCS-61 at 12) m makina 
t h i s mistaken c l a i m , KCS appears t o be confusing L a r r y M 
Lawrence's testimony, concerning che universe of scudies done bv 

Sen'T/.''«i''°'"^tr"'' '̂̂ '̂  ^̂ ""'̂ ^ ""^Z" 1990-1991 p e r i o d (Lawrence 
Dep. 66-68). Mr. Lawrence, the McK:nsey & Company engagement 
m,anager overseeing the p r e p a r a t i o n c f s t u d i e s f o r Santa Fe 
t e s t i f i e d t o the p r e p a r a t i o n by McKinsey & Company of about h a l f a 
dozen s t u d i e s f o r Santa Fe i n the 1990-1991 p e r i o d n e a r l v a l l o? 
which addressed s p e c i f i c t o p i c s other than a c q u i s i c i o n s c r l t e q i e s 
Lawrence Dep. 66-68. There i s nothing i n the record t o suqqest 
t h a t any of these o t h e r s t u d i e s was shared w i t h anyone o u t l i d e 
record '' c o n t e n t i o n s t o the c o n t r a r y misrepresent the 

- 10 



i t s belated request f o r the studies. KCS examined a number of 

BN/Santa Fe witnesses concerning the studies and was able to con­

struct an elaborate, i f misguided, analysis of the relevance of the 

studies to t h i s proceeding. 

F i n a l l y , there i s no basis for even a suspicion that the shar­

ing of the SP break-up study was improper. Mr. Krebs's deposition 

testimony shows that he inquired about a consensual, j o i n t 

a c q u i s i t i o n of SP l i n e s i n order to gauge in t e r e s t i n such a 

transaction. There i s nothing untoward, from an a n t i t r u s t 

perspective or any other, about bringing a study concerning a 

possible transaction to the at t e n t i o n of possible pa r t i c i p a n t s i n 

the transaction. That i s especially so i n the r a i l r o a d context 

because, i f the pa r t i e s had decided to go forward with an 

ac q u i s i t i o n , the I n t e r s t a t e Commerce Commission would have reviewed 

whether the transaction was anticompetitive i n any respect; the 

parties could accomplish nothing without f u l l regulatory review. 

Of course, the transaction was not pursued. A possible transaction 

was discussed f i v e to s i x years ago with some of those who might 

have p a r t i c i p a t e d . The discussions went nowhere and, i n any event, 

have nothing to do with the application now pending before the 

Board. 

IV. CONCLUSION 

KCS has f a i l e d to show that Judge Nelson made a "clear error 

of judgment" i n uenying reconsideration of his three-month-old 

discovery r u l i n g , or that his decision not t c reconsider '"will 

r e s u l t i n manifest i n j u s t i c e . " Decision No. 39, s l i p op. at 2 

- 11 -



(served May 31, 19 96) . Judge Nelson .vas c o r r e c t on March 8 when he 

r u l e d t h a t the McKinsey s t u d i e s were not r e l e v a n t t o t h i s pro-

ceedii;q. He was a l s o c o r r e c t on May 30 when he r u l e d t h a t KCS had 

not show.- s u f f i c i e n t basis t o reconsider t h a t e a r l i e r r u l i n g , 

p a r t i c u l a r l y since KCS d i d not show a need t o o b t a i n the McKinsey 

studies themselves. Judge Nelson c o r r e c t l y e x e r c i s e d h i s d i s ­

c r e t i o n i n addressing the KCS requests, and h i s d e c i s i c n s should be 

upheld. 

For the f o r e g o i n g reasons, the Board should deny KCS's Appeal. 

R e s p e c t f u l l y submitted, 

J e f f r e y R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. S t r i c k l a n d , J r . 
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(847) ...5-6887 

A t t o r n e y s f o r B u r l i n g t o n Northern R a i l r o a d Company 
and The A t c h i s o n , Topeka and Santa Fe Railway Company 
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Adrian L. S t e e l , J r . 
Roy T. E n g l e r t , J r . 
Kathryn A. Kusske 

Mayer, Brown & P l a t t 
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1 I t seems t o me a whole c o l l a t e r a l i n q u i r y i n t o some 

2 o t h e r proposal t h a t f a i l e d , and I'm j u s t not going t o 

3 get us down t h a t one. Now as t o ( c ) , you wane t o use 

4 t h i s case, Mr. Lubel, t o f i n d out ev e r y t h i n g the 

5 a p p l i c a n t s had t o say i n the other merger? 

6 MR. LUBEL: No, no. We're saying t h a t i f 

7 these a p p l i c a n t s have studies or ana l y s i s of the 

8 co m p e t i t i v e impact of the B u r l i n g t o n Northern/Santa Fe 

9 merger, we t h i n k t h a t ' s f a i r game under the statements 

10 from the Commission t h a t I mentioned a t the beginning 

11 of t h i s . 

12 JUDGE NELSON: I'm going t o deny t h a t 

13 one. Too f a r a f i e l d . 14(a), seem.s t o me, r i g h t i n 

14 the b a l l p a r k , and we're back t o the question of the 

15 p r i v i l e g e . I s there a question here? 

16 MR. MILLS: May I i n q u i r e about 14(a)? 

17 JLTDGE NELSON: Haven't r u l e d on 14(a) . 

18 MR. MILLS: Oh, you haven't? 

19 JUDGE NELSON: No, s i r . Doesn't 14(a) get 

20 you i n the same p r i v i l e g e question t h a t we discussed 

21 before? 

22 MR. ROACH: I t h i n k 14(a) i s j u s t the 

23 U.P.-S.P. merger, and as t o t h a t , I t h i n k we discussed 

24 i t m connection w i t h 4(a) . 

25 JUDGE NELSON: Let me see i f I understand 

NEAL R. GROSS 
COLflT REPORTERS AND TRA.NSCRiBERS 
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are some factors there. i am going to ask you, Ms. 

Metallo, to see i f you can't address those. 

With regard to the McKinsey study, i am 

denying that discovery. I t seems to me too long ago, 

toe old, too f a r a f i e l d , gets us into a c o l l a t e r a l 

dispute, and seemingly involves some burden that goes 

beyond the slides and actually extends the production 

of the documents. 

i o , Ms. Metallo, you have won as to 

Matthews wit h regard to the speech made at the 

meeting. And I may give you Krebs, but I need to know 

somewhat more than I've gotten on the papers. I don't 

have a confidence either way wich regard to Mr. Krebs. 

Why don't you address now why you need Mr. 

Krebs wit h p a r t i c u l a r reference to the test set out on 

Page 2 of Ms. Jones' l e t t e r ? See on Page 2 the 

paragraph that begins, "Moreover"^ she refers to the 

l i b e r a l standards of the federal rules, and she says 

t.hat "T.he CEO of a corporation normally may be deposed 

only where the r a r t y seeking the deposition 

demonstrates that the executive has unique or superior 

personal knowledge of particular material 

NEAL R. GROSS 
COURT REPORTERS i (O TRAf«SCRi8£R3 

'323 RHOO€ iSiAXO AVtNUE. H w 
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JUDGE NELSON: I t looked l i k e a c o l l a t e r a l 

i n j u r y . 

MR. LUBEL: Okay. We now have are 

r e v i s i t i n g t h i s issue i n a d i f f e r e n t way because we 

have new evidence that comes from the deposition of 

Mr. Krebs, and i t ' s - i t ' s I have four reasons why 

we think they should be made now --we're asking that 

they be made to produce t h i s . 

And the -- i f I might b r i e f l y go through 

those. Before I do, l e t me indicate I've given Your 

Honor two aids. The f i r s t i s -- actually, the back is 

the actually his deposition, the Krebs deposition, 

where he talks about t h i s , c e r t a i n l y page 85 and 86. 

The second i s a chart, and I ' l l -- I'H 

t r y to get to that as quickly as possible. What he 

ba s i c a l l y said i n his deposition. Your Honor, i s he 

admitted, yes, there was a McKinsey study. 

In fac t , he said there were a couple of 

studies. But we t r i e d to focus on one aspect of these 

studies. 

And he said, "Yes, there was a study done 

i n that '90, '91 time frame, that i t talked about 

NEAL R. GROSS 
COORT REPORTERS ANO TRANSCWBEfO 

' 323 RHODE ISLANC AVE N W 
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we've got i t confirmed by t.he man who had i t done and 

1 who used i t . And there are two key points 

1 JUDGE NELSON: And he says they used i t --

4 
i 

MR. LUBEL: Well --

1 5 JUDGE NELSON: to suggest the d i v i s i o n 

I of the marketplace? 

7 

1 
MR. LUBEL: Yes, and that's what my chart 

1 8 involves. And that's our f i r s t argument. Our f i r s t 

1 argument i s . Your Honor, that the d i v i s i o n that he 

10 

1 
suggested i s exactly or almost exactly what some of 

1 11 the opposition, including my c l i e n t , are suggesting be 

1 done here as to the d i v i s i o n of thia measure. And 

13 that makes i t a relevant document. 

14 
Because i t ' s evidence that -- that the 

15 major players i n t h i s considered thia very type of 

16 d i v i s i o n and considered i t feasible back i n '90. And 

17 that makes i t timely 

18 JUDGE NELSON: Say that again. 

19 MR. LUBEL: Okay, and I ' l l show you -- l e t 

20 me show you by the map. A picture ia worth a thousand 

21 words, Your Honor. Take the hard copy called the 

22 McKinsey study --

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBEW 
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considered taking that to Santa Fe. And .hen the 

Une, the southern route from Houston to Los Angeles, 

we considered UP taking that." 

Now, that's his testimony as to what the 

McKinsey study i n general --

JUDGE NELSON: Tnat did not happen. 

MR. LUBEL: so i t has not happened yet. 

But look. Your Honor, now i f you put the overlay, the 

overlay i s what we, the opponents, have proposed doing 

m t h i s case, we have oroposed almost the same thing, 

Your Honor. 

We have proposed the blue l i n e i s the 

Montana Railway 

JUDGE NELSON: I have i t . The McKinsey 

study corroborates or bolsters rho r-r^r^^i.. • 
uuxsters tne conditions you seek 

to have imposed. 

MR. LUBEL: That's our f i r s t argument. 

JUDGE NELSON: So, you would say there's 

more to our conditions than j u s t s e l f - i n t e r e s t . 

Although they happen to be s e l f - i n t e r e s t , they're also 

good ones. 

NEAL R. GROSS 
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MR. LUBEL: McKinsey thought 
about that 

JUDGE NELSON: McKinsey or Mr 

thought of that. 
Krebs 

MR. LUBEL: And he went around and talked 

- ^ ^ e people about I t . And just to see there, the -

blue l i n e i s the Montana Railway, m t h i s case 

NELSON: But you already kno. 

everything you've told me. Why can'. 
"ny can t you j u s t say 

what you j u s t said? 

MR. LUBEL: Well wf v 
e-t-̂ , we can, Your Honor, but 

the study --

JUDGE NELSON- What-
c i .ou«. What do you need? 

e^elUsH .Ha. ana .ou., 

reasons --we dor't hav^ rh-> 
have the reasons why i t was a good 

idea, why d i v i d i n g up the SP i= , 
y P cne sp i s a good idea. That's 

what w i l l be i n the study. 

But you -- so I can leave t h i s . Your Honor 

1 t h i n k has the point hor-- i-w ̂  
point here that the blue l i n e i s what 

Montana Rail Link i s proposing to buy. 

The red Une down below i s what my c l i e n t 

and c o n r a i l are proposing to take from SP, j u s t as 

r r . crr G R O S S 
COURT REPORTERS AND TRANSCfliaFRa 
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Santa Fe would take i t . And then -

JUDGE NELSON: So t h i s i s your main point, 

that the -- that the study --

MR. LUBEL: Yes, corroborates. 

JUDGE NELSON: - validates your own 

request f o r conditions. 

MR. LUBEL: Right. 

JUDGE NELSON: This matter of Krebs 

running around seeking to divide the railroads, that 

seems to me --

MR. LUBEL: He was thinking i t was a good 

Idea then. And we're saying, i t ' s a good idea now. 

We're saying corroborate before. 

The second reason. Your Honor --

JUDGE NELSON: Well, what about the fact 

that d i v i d i n g up the marketplace i s not what 

compet.xtors are supposed to be doing? 

MR. LUBEL: That leads to my second point, 

that t h i s i s -- the McKinsey stuoy, what they were 

proposing to do i n '90 and what they went and talked 

to t h e i r competitors on, I'm not saying they did 

anything wrong, but i t c e r t a i n l y raises a question as 

NEAL R. GROSS 
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1323 RHODE iSLANO AVE NW 
(202) 234-4433 WASHINGTON. 0 C 20006-3701 

(202) 234-44i3 



1 

2 

3 

4 

S 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

3392 

to whether there was some improper conduct in 1990 

that now has been brought forth and --

JUDGE NELSON: And I support your argument 

IS that that's new. That wasn't before us when I last 

ruled on this point. 

MR. LUBEL: That's right. We only got i t 

when we took his deposition, which was -- you know, 

just a few weeks ago. We got this revelation. 

MS. JONES: May ninth. 

MR. LUBEL: I t was May ninth that we got 

confinned that the study exists and then what i t in 

general what i t says. And then the fact that 

JUDGE NELSON: The fact that i t exists is 

not new. 

MR. LUBEL: Right. 

JUDGE NELSON: The fact that he went to 

other competitors to discuss allocations of markets is 

new. And how about the fact that i t corroborates your 

conditicns? Is that new? 

MR. LUBEL: Yes, Your Honor, because 

although we thought i t did something like that in 

general, we didn't have any --

(202) 234-4433 
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«ELSO«, u ca„e ou. of .he ™ou.h ot 

Krebs to confirm that? 

MR. LUBEL: I t did. I t did. Your Honor. 

And we made - and another point. Your Honor - as i 

said, I have four points. 

One of my points, my t h i r d point, i s that 

i n terms of i t s relevance i n his ^̂ , 
-svanue i n nis they say, "Well, 

t h i s IS old. You don't need to look at i t . " 

In his rebuttal statement, Mr. Krebs' 

r e b u t t a l statement, he said he t r i e d to respond -

you know, we made the allegation that there was t h i s 

study and they considered i t a blueprint to di;ide up 

the west. 

In his rebuttal statement, he said, "There 

was never any such a study that was a - - no blueprint 

duopoly that I ever shared with any competitors." 

Now, I think Mr. Krebs i s an honest man, 

but I think he was t r y i n g to cut things a U t t l e toe 

f i n e l y there. But the point i s i n his r e b u t t a l 

statement, he denied that there was ever --

JUDGE NELSON: So there's inconsistency 

between his r e b u t t a l statement --

(202) 234-4433 
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that. But my point here i s they placed i t i n issue by 

tr y i n g to deny that he ever did anything l i k e that, 

including the inconsistency. 

The point i s , Your Honor --

JUDGE NELSON: In t h i s array of arguments, 

a l l of them can be proved without the study with the 

exception of the extent to which the study 

corroborates or validates or p a r a l l e l s your own 

request of conditions. 

MR. LUBEL: With t h i s exception. Your 

Honor. The study could say the study could have 

been very aggressive, and the study could have said, 

" I f you do t h i s , i f you have i t divided up l i k e t h i s , 

you a l l w i l l be able to, as a group, dominate the 

market," et cetera, et cetera. 

In other words, i t may have had 

embellishment and reasons and because, you know --

that are i n more d e t a i l --

JUDGE NELSON: I t may say that i f you --

i f you do what your conditicns would do, you w i l l 

dominate the market? 

(202) 234-4433 
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m MR. LUBEL: Well, i f they had done that i n MR. LUBEL: Well, i f they had done that i n 

m 2 '90 --

m 
3 JUDGE NELSON: How does that help you get 

4 the conditions? 

ri 5 MR. LUBEL: With -- with -- we l l , i t 

6 wouldn't hexp on the conditions because we're dealing 

7 with d i f f e r e n t players. 

ri 8 JUDGE NELSON: You want certain 

9 conditions. 

10 MR. LUBEL: We want --

11 JUDGE NELSON: But you say the case for 

12 those conditions i s bolstered by the McKinsey report. 

13 as f a r as you can t e l l . 

14 MR. LUBEL: Right. 

ri 15 JUDGE NELSON: I understand t h a t . Now, 

16 you say the McKinsey report may contain i n i t 

17 something about these conditions creating an a n t i ­

1 18 competitive s i t u a t i o n . 

19 MR. LUBEL: No, i t would be i f they had 

20 done i t . I f those railroads had done i t , those large 

i 21 r a i l r o a d s : Burlington Northem, Santa Fe and UP had 

i 22 done i t . 

I NEAL R. GROSS 
COURT REPORTEflS ANO TRANSCRIBERS 
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JTOGE NELSON: Had done what they are now 

1 doing. 

3 
MR. LUBEL: Right. I f they had done -- i n 

e f f e c t , they are now doing i t because Burlington 

Northern w i l l be able to go over these routes through 

6 trackage r i g h t s . 

" 7 
What -- what I'm saying i s i t would rela t e • not to the issue of corroborating that carving up the 

^ 9 SP i s viable, which is what our position i s . But 

10 we're saying we're a smaller r a i l r o a d . For us to take 

ri i t , i t doesn't create any --

fl 12 JUDGE NELSON: Okay, so -- so --

13 MR. LUBEL: But with the study i n mind. 

^ 14 Your Honor, the study in mind --

15 JUDGE NELSON: The claim i s that Mr. Krebs 

16 has broug.ht the study back in t o the case and that i t 

17 could lead to the discovery of admissible s t u f f and 

ri 18 might w e l l corroborate your case for conditions? 

19 MR. LUBEL: Yes. And i f I might make a 

20 f i n a l point. Your Honor, they have said that the 

ri 21 record i s closed and that we couldn't put t h i s i n 

fl anyway. 

NEAL R. GROSS 
CCXIRT REPORTERS AND "TUNSCRtBERS 

1323 RHODE ISLAND AVE , N W. 
(̂ 02) 234-4433 WASHINGTON, D C. 2000M701 (202) 234-4403 
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1 JUDGE NELSON: I'm going to deny this 

request. Fi r s t , i t seems to me to be a long time 

since the deposition was taken until today and that is 

4 something that could have moved more quickly. 

ri Secondly, there's at least a question, a 

rii significant question, about whether on the 

7 Commission's procedures, more discovery of this nature 

is now authorized. 

Third, I think you can prove everything 

10 you told me anyway with what you already have. It 

^ 11 would simply by gilding the l i l y to get the study. 

fl And for those reasons, at this stage, and those 

13 circumstances, I'm going to deny the request. 

14 That concludes this morning's session. 

ri We're going to reconvene this afternoon. Are we? 

. 16 MR. LUBEL: Your Honor, I -- yes, at 3:00 

17 with Mr. Stone. But could I re v i s i t one issue on the 

ri 18 maintain market dominance remark and - -

rii JUDGE NELSON: With reference to the 4:30 

20 release? 

R 21 MR. LUBEL: Yes, because -- yes, and I 

ri just throw this out. 

NEAL R. GROSS 
COURT REPOflTTERS ANO TRANSCPfBEW 

1323 RHODE ISLAND AVE.. N.W 
(202) 234.4433 WASHINGTON. D C 20003-3701 (202) 234-4433 
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tNTERS?ATE COMMERCE COHMISiTON 

°E"sioN J SERVICE DATE' 
Finance Docket Ho. 30,000^/ APR 27S81 

DECISION ON DISCOVERY APPEALS 

Decided April 22. 1981 

Company (coUsctlvely SPT) ri'ii^ «ail^ay 
four riungs of Itolniftritfui ? interlocutory appeals to 

(3) denial of SPT's Motion to Compel Answers to 

5 e S r u T r r r ' ' J 9 " 8 i r a n J ' " ' " " ^ ° " Docu»^:it^"rs^;;!lj5' dated 

(1) aenlal of SPT's Motion to Compel Production or 
noMuested Data and Documents (SPT-20) dateJ P ^ b ^ i r J 6. 

We w i l l address each request ir. curn. 

Oral Motion to Compel Production 
of pre-1979 Documents 

or i n f L n r f ^ , . ? " " " " . " " '•^''^^ 3- '^981. SPT sought production of i n t e rna l dlacusslons or analyses by U.ilon Pacif ic s t a f f 

V Fjn&races P.D. No. 30.000 (Sub-Nos. 1-10 lH-17) and 
no:;. MC-|.-H»lHt8 and HC-F-li| 'iii9. ' " ^"'^ 
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r.C the possibility or doslriibllIty of a Union Pacific/ 
MUsourl Pacific consolidation. The Judge denied the 
.notion. 

!.';.on cross examination of Mr. Ullllara S. Cook on 
"l.-..;'c'i lyHl. It was discovered that, while discussions of 
r.M.> prer.unt ;/roposal of consolidation of Union Pacflc and 
Vlssourl Pacific had commenced In 1979, the possibility of 
such a cons J lid?, tion ixad been considered uuch earlier. On 
•\K least two prior occasions Missouri Pacific had approached 
Union Paoflc on the possibility of a nerger aj-.d Union 
Pacific had concluded that I t was not the rlijht time to 
pursue uuch a consolidation.V 

Upon leaming of these pre-1979 contacts, counsel for 
SPT noved for production of dociunents related to considera­
tion of t!ie earlier proposals. SPT now argues that It was 
Imyroper for the Judge to duny I t s motion. 

Applicants argue In reply that the earlier considera­
tion of posslblt mergers Is Irrelevant to consideration of 
the proposed transaction which was not negotiated until late 
1979. Moreover, applicants find "specious" SPT's allegation 
that I t was misled by the representation that no negotia­
tions occurred prior to January 1. 1979._/ Applicants 
allege that a l l railroads have studied restructuring possi­
b i l i t i e s In recent yea;s. especially after the Railroad 
Revitalization and Regi. Latory Reform Act of 1976 (the MR 
Act). 

2/ letter dated October 2, 1980. counsel for applicants 
Stf . teC; : 

T î̂  t i ^ - period governing a l l searches end production 
.To.".^ry 1, "• iT9, to . . . date . . . In this 

cc J.e<;c' ; i . .•».?r.ilc«nt.'= now state . . . that no discussions -
l i - c r \ tw' :,. j f . ' i c e r s o;' the applicants cr among o f f i c e r s 

, <r.,>lvl.:<>Hl applicant - per ta in ing to tlie transactions 
tl.HL arK n.ie suoject of the above proceedings occurred prior 
r.o JanufiT/ i , '•.979' 

i / Transcript p 267-269. 

^/ Applicants c i t e tn-i language cf the l e t t e r of October 2. 
T40C s'-^i-lm/ t r a t t'lere werrt .lo in te rna l SLscusslons pr ior 
to Janufiry 1. • per ta in ing to the transactions tnat are 
lhe cu r jec t j ' these proceedings." 

— £ — 
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Discussion of DO-,,hi 
.»nO Missouri Pa,>4 »•« *^ ""•'^^ consolidation nr 

provided ^acks"'ro;iJ"o'r"nego°?n?i'""S " " " ' - S hU^" 
Discovery of documents related ' "f>,'^* 5'"^^ Proposal! 
analyses may very well lead ' ° discussions cr 
relevant to the Commission's Ln^fl' ' ' '^'^^^" ° ' evidence 
Interest m this proceedlL ""fJ«5«r**^^°" °^ the public 
"Pected ""ef i ts 'orthr^^ans' trt l 'oni ! ' ' ' ' 

produr?[on'''if J r e ! m r d o c i i ; : n t s ' " ' t " " l " " to compel 
JUcusslons or tin&lyals or^^ P«rtalnln6 to Internal'^ 
of a Union P a c i f i c ^ ^ L " o u J l ' J L l f ! c ' ' ' ' " r °'' « ' " l r a ^ u i t y 
have been granted. We w m franf ^v,'*""^"*^^''" should 
discovery of such material^? appeal, but lualt 
1. 1976. M a t e r l 2 l ^ ; ! ; J * J / ° P ; % ' = l « e period after jJnuary 
relevant In thls. prSceeSlJ^.1/^ ^ '•«»<'te to bJ 

Oral Motion to Compel 

Of . c e r ? l i n " ? i S l e a o ^ - J l t e S ^ revealed tho existence 
bv'?ti'?='L^*="P^^«^ consiJe'^^ Prepared"bJ 
by U s , board of directors ^ P T , of the const lldatlons 
relevant to the development orthe'^n^' ^''^ .studies Ire 
should be produced. While a o n l i r L ? "''®"'^ transactlo-. and 
not Object to .^roductS of S ^ ^ f S f ' t h ^ ^ ^ 
argued tnat the studies w° ' , studies ,V they 
that portlorii of " u d l M 3 « u ' w ? t h ^ ' " ^ ' usePulnesa and 

. considerations of Doaalhl* m-f sensitive 
Missouri P a c l f l c ' a S d " i " ! d ° n o f " : ^'^Jlelt'i'"'^?'' 
this proceeding. " * subject to discovery in 

The Judge denied SPT's iotlon. 

Por the reasons dlacusaoH 3h«... 
pre-1979 Oocu.nents, we beUeve " e L r t f ' ^ ' ^ f P'""'^""^'"' 
• anuary 1. 1976 studies specmcJ^jv d L ? ? ' °^ P°=^ 
Mlsslourl Pac i f ic should Ce ia'5ei^,L?a"ie"lc''L^?.7/ 

J In addition, materials Dreuare,- h„r 
ref lect the effectiveness of the i n ' ^ c t " 7 ° " " ""'̂  
transcript page 273. also 

^/ Transcript p. 315-316 and 8'48-8ii9. 

1_/ The Interlocutory appeal did nnr 
other t)ian Missouri Pac i f i c ! request material for 

- 3 -
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B l t o ^ K L s o i J l ^ ' p f c i f t r ^ '''e' - ^ t e r l a l not related s p e c i f i c a l l y 
revealed in th?^ ''^^ s e n s i t i v e and need not be revcaiea in t h i s proceeding;. 

M Notion to Coupel Production of 
^ • 'requested Data and Documents (SPT-20) 

^ 1̂": s o ^ - h t ° n r ^ ^ f i l e d on February 6. 198I. In this motion, 
M to",.roclS5e t h ^ H appl icants to respond to, a.nd' 
" 1?, « « i ' documents requested In several out.staAdln.-

at r h i "̂ ^̂  sterns remained In dlspG?^ 
at Che commencement of hearings on March 3. 1981, when the 

^ 1 n ^ p V s ^ J S p e ^ j ! " r ^ ' ' ' - ^ « -

. . . u^^'^..!^'''^ of I n t e r r o g a t o r i e s . Requests 12 and 
111 / The.-»e requests deal with material submitted to or 

H u.̂ -cil In a.iy presenta t ion made to the various boards of 
r, r ^ S " u*" a p p l i c a n t s . Applicants allege In their reply 
that they have produced a l l mater ia l s covered by these 
requests . Accordingly , SPT's appeal with regard to these 
requests I s moot. 

, SPT Request f o r Draf ts of V e r i f i e d .'itat.^enr. • By 
^ l e t t e r aated January 27, 1981, counsel for SPT requested a 
• I copy or tne I n i t i a l d r a f t s of each v e r i f i e d statement f o r 
^ rach witness sponsored by a p p l i c a n t s , since a l l of the 

a p p l i c a n t s ' top o f f i c e r s and p o l i c y witnesses hav* no 
^^''^'•^yi-neJfork papers supporting the ir testimony. In th i s 

g | context, SPT a l l e g e s , the d r a f t s are necessary for adequate 
. cross examination of these wi tnesses ." / ^ <-

I n reply appl i cants c i t e the decision Ln this 
proceeding served Dece.-aber 10. 1980.1n which draft v e r i f i e d 
^tate-ent? were denle.'. the Rissouri-Kansas-Texas Railroad 
Coraptny, ;ip.l the d-jl.-slon In Finance Docket No. 28799 
;Ciif>-No. 1 ) . ^t . L o - i s "o.thweatern Hallway Company -
Purchafe ' .Portion) inot ^rintP.i^ .'.-^r»^h.... 1 r» ^c,j^) h , r r l n i 
di:;covery .̂f d r a f t v e r i f i e d statements. 

/ "12. XiJent. fy and -roduce a l l docu-T.ents submitted to the 
Boord of D i r e c t o r s of each appl icant herein referr ing cr 
n^ la t ln t tc t r c "... ^nsjic .ion prcposed herein." 

"13. I d c r - l f y ar.d i i-oduce a l l documents used In 
connection with any p-esontat lon nade to the Poard of 
L'lrectorc of ••'a:-:, appl icant here in concerning the propc.-.ed 
t r a n s a c t i o n . " 

^ Xf Mie . - • l u T . t 1-̂  denied S?7 seeks, "at the very l e a s t , ' 
fha-. the Jujgt- ;cnc.:c* -n in car^ra Inspection tr deternlr.^ 
whe-,;-».'- tne r ! r . " t i snci-l'' be orotected. The request f c r Vr\ 
canipra In. ' ipTtior: w i i i '.e a lscusseo ; n f r a . 
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oy t h e ' w l t n ^ i r i f ' f . bTan"'I t"to ;n:v ' ' ; '" " J " ' " o r i g i n a l l y 
'Y the in teract ion o ? ^ h e t J J n e s s ' d ' t h r ^ ' : ? ' ' '"^'^""'^ 
fhe .I r a f t s are In. l lcHtlve n? * attorney. As such 

The Judge did not abuse l i ls d i scre t ion In denvln.. hh. 

C t J r S ; r n i ^ J ! ' ^ ' ^ ^ ' ' ^ ' ' - ^ ve°r5:fi2d1?a^ie"LjJ: 

198' ^ ^ C I ^ . L ' ^ ° ^ Dlacovery Reouest^. February 2, 
j S i n d l x • T J « i f * % ° ' ^ Discovery Requests Is set f o r t h i n 
Appendix „. I t c a l l a for production of a l l correspondence 
and other mater ia l s exchanged between and among the top 
executive o f f i c e r s within each of the three c a r r i e r ^ 
appl icants and the ir respective parent organizations 
= nIJf!f"^!?^^*^!!^ proposed t ransac t ions . SPT states in i t s 
^ h ? ! t i ^ '̂̂ ^ '̂ ^^ purpose of these dlacovery requests was to 
obtain any documents or correspondence sent to or received 
j L o r t h ? SPT Ci tes the lack of ar.y work papers 
•Jescribing the evolution of the v e r i f i e d statements of 
a p p l i c a n t s ' executives as J u s t i f y i n g the need for d iscovery 
of these Items. SPT al leges that compliance witn i t s 
'•equest would require a search only of the f i l e s of seven 
top executives of appl icants . 

I n reply applicants o f f e r the following points. F i r s t 
the requests are extremely broad. Second, SPT has a l l eged ly 

fS?^.'^^*°°''*'"*^ against appl icants with regard to Ur.lon 
P a c i f i c s proposed a c q u i s i t i o n s of both Missouri P a c i f i c and 
Western P a c i f i c . l O / T h i r d , appl icants allege that 
compliance with 3 F T ' S request would require a search of the 
f i l e s of U8 execut ives , inc luding a l l the v ice-pres idents 
iiet for th In tlie request . 

Thes'verif led statements with which SPT Is concerned 
were f i l e d along with the primary applicat ions In these 

^ / Requests 15 and 16 of SPT's F i r s t Set of Discovery 
nc;|uests c a l l e d for " a l l documents which refer or r e l a t e to 
the poss ib le a c q u i s i t i o n or contro l of MP (and WP) by UP or 
merger or consol idat ion of UP and MP (or WP)." See a l so 
i^equests 12 and 13 (documents used i n connection with 
presentation to appl i cants ' Boards of Directors regarding 
i-.iie t r a n s a c t i o n s ) and Request 21 (documents generates by Ul 
m 'lonnectlon with .ts review of the business or- proporty ,»r 
MP and WP) i n SPT's F i r s t Set of Interrogatories and 
Heguests for Production. 

- 5 -
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iu I in;-,̂  o-i .•>eptember 15, 1980. The .-itatements have been 
av.-iKahle CO ;;PT for 6 months. Additionally. SPT has 
discovered numerous documents related to consideration of 
the proposed consolidation by applicants' witnesses pursuant 
r.o Irs otner discovery requests. While applicants did not 
keep f i l e s by individual witnesses, they did categorize 
working papers and material by subject laatter and"an 

this form was made available to SPT. ^ ^/ extennlve index tn 

We .10 not h'illeve further discovery is necessary to 
.-illow SPT to cross exaiaine applicants' witnesses 
effectively. The Judge was within his discretion to deny 
tne -notion and the appeal w i l l be denied. 

Motion to Compel Answers to Interrogatories and 
the Production of Documents (SPT-19) 

SPT-19 v/as f i l ed on February ? , 1981. In its motion 
.•5PT sought orders compelling production of a number of 
(il.spijted documents as well as answers to described 
Interrogatories. The motion waa denied by the Judge on 
March J , 1981. We w i l l address sach item raised In SPT's 
appeal. 

Specific Documents: Since the time SPT-19 was f i led 
applicants iiave produced a nuinber of dociunents to SPT. 
There re.nain 58 docunents which have not been produced.^/ 

In dt-nying SPT's motion to produce these documents, the 
Judge cited the reasoning set forth by applicants in their 
reply to the motion. 

Applicants rely on three grounds to Justify their 
withholding of the remaining documents: (1) attorney-client 
pr lv l lece , (2) the work product doctrine, and (3) 
iMir. (• loisrit l a l 1 ty . 

The .'LspuLsd document's Include 14 for which the 
.ii.torney -client privelege is Invoked to preclude 

^ / Transcript, .January 6, 1981, page 12't-25. 

-- , ~^ c • •>•'• Tents are described by affidavits of counsel 
wHicj) are Attachments P. 3 and H to UP-'(2, applicants' reply 
to SPT-19. Sixty-two documents are described. Three wer-e 
oriered produced by the Judge on March 3, 1981 (F-I6 and 3", 
and G-2^ and one (P-53) has since been voluntarily produced 
hy applicants. See UP-57. Applicants' Reply to 
Interlocutory Appeal, at page 22, footnote ^. Document G-2 
w.-x.-; ordered produced L-y the Judge after counsel for MP 
vol uMt>;cred to mj ke It avai laole . See Transcript page 250. 

' • 'I'r.iiiscrliJt page 1.71 . 

- 6 
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^ 2rotecri[6^ocuiJ^ntr'"??' 'n?'*"K? ^ ^ ^ ' ^ - i n ' ^ invoked to 
a t torney-c l ient p r i v i l e g e 15/ ^ t ^ ' ° "nder 
- I thou t the a t t o rney -c l i ! ;T - i ^ ^"""^ product doctrine 
8 uocu.uents.lV APDllcan?:^'^^' '^^*^* Invoked to protect 
'i..c.x,fl.nt.i be?nusc of i h f i ^ continue to withhold 11 
tt..-«c. n l n e " r r L . a L J L ? l u r s r n : ! ? M ' ' * ^ 8 ? * ^ Ô ' 

r.aate to oonfidentL̂ %̂̂ 5̂iu:;;r̂ ĝ̂^̂ t̂irn.r̂?. 
.(1) The Attorney-Client Privilep;. . . 
an.1 f J ^ n k ^ o S c a t ' t ^ n ' b ^ t ' i r i i T t t " ' " ^ ' " - - a ^ e f u l l 
ano thereby promote broaJe^ nuhi f ^ ^ r r * ^ ' ^ '^ c l i en t s 
observance of law Lid -̂̂ ^ Interests and the 

^ t ^ ^ 4 ^ ^ ^ ^ to 

r;ey:rtrL:sirhi.;€î e!S ™ 
L.Ed. 2d. at 592. sound and informed advice." 66 

SPT argues that the attorney c l i e n t o r ivn .c - - H« . . . 
apply to a lawyer ac t ing outs ide^ f h i f r e s j o i s l b l l ? ? ! ^ 

W - 5 2 ? ' ' L " T r a n d ' ; l l i i : ' ' ' ' ' ' 30-33. 35-46 and 

• ^ d H - f T " ' ' 30-33. 35, 48-52; C - l ; 

Documents P-12, 13 and,25-29. 

32/ Docmrnts P-22-28, 52. 54 and S5;--and H-5. 
13 

_/ Documents F-22-28. and 52; and H-5. 

Documents F-54, 55. 
gee General Rule; of Practice. 346 I.C.C. 603 (1974). 

- 7 -
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dl 

attorney 

Product T^rr...... 

~. ^ / 

( The work product doctr ir ,« < 
protect ing work done in a J t J c f o i t i o recognlsed^rule 
J o c t r l n e i s present ly codlfled'^f'^P" °^ l i t i g a t i o n . 2 ^ The 
Federal R . n . . C i v i l Pror^^f ' ^"^^^ 26(b)(3) of i E e 
^^^^^tiFtTuii cu Jucu'nen^s ^̂ ^̂ '̂ '̂  ^lo*"i a q u a l i f i e d 
l i t i g a t i o n or f o r ' t r i a ! by*o; t o V T . ' . ^ ^ a n t i c i ' p a J S ^ S f 
-̂hdt other p a r t y ' s reDreain^r,-4 another party or by or f L 

o o n s . u a n t . s u r e t y , ' I S d : S t ^ J ' ' ' t n i u " ° ' " ' ' " « a t tor^^/^'^ 
Such documents are d i s coverab i ; o^?""' ' °'" ^ " ^ ^ • • . ." 
.y^rty seeking discovery h f r , ! '^^ "P°" a showing that t h . 
^^-terlals ln%he preJa^aSon o - ' h i f ' ^ ' ""'^ ° ' 
unable without undue h a r d s M . ; *hat he i a 
equivalent of t l ^ mate^[a!s L ' ^ t h L ' * ' " ' ' ' ' subs tant ia l 
impressions, conclusions on in i^^"^ ^^ntAl 
attorney or otoer r e p r e s e n ? « t ? ^'^^^ theories of "an 
l i t i g a t i o n " are not ?o be o L i H s e d . " "^"'^ concerning t h ^ 

-̂ PT argues that our rules .in r,«» 
work product doctr ine to Com^M? ' s p e c i f i c a l l y apply the 
I t argues, a p p l i c a t i o n of r ^ " ^ " " Prcceedlngs. Moreover 
a d m i n i s t r a t i v e p r o c e e S l S s 4 r^^^P'-oduct do l tr lne in ' 
in a l l Korkpaoers r " a t e d to r and would r e s u l t 

. Shielded from d r s c o C e " ! Commission appl icat ions b M ^ ^ ' 

the w o ^ : ' i ' . ^ f , ^ : r d c ? J V \ ' L ' ^ ^ ' l ' : % , ^ ° s p e c i f i c a l l y adopt 
^cmlnl - , trat ive proceedir.gs.f5/ We are ^.^l^.^r'^'lL"^^^^^'' 1" 

s p e c i f i c a l l y charged 

S n fr**"' '-''̂  ° ^ ' ' < - - ^ ^ a l ^ L s p L 5 ^ b [ ! i t v ' ' f^Pf*"? <=i-es Considerat ion 4 - 1 . t -uns -o i i i ty , E t h i c a l 

I f / HlcK-ian v. T a y l o - , 329 u . j . ( I 9 4 7 ) . 

See Natta v. .Hoican v OA e:a 
;pat? ln I 7 T t ^ f e . ' e J ^ f ^ : o c e ; i n ; g s ) ^ ' n ; , S ^ 3 dOth C i r . 1968) 
(A.^mlnistratlvc s i.-o .̂̂ .-̂ a) ' ^!£i£hn, supra 

-Pacific Corn.- . .-. ;:;..!^'^.!^"^"Y^C'<°t No. 30.0.-,. 
TgFnr ^^tro- (dec.sion served December lo 

_ o 



Jos's'i.!?̂ ?̂;™ '̂:̂  
Oencral%.,?_^'"'i!« 1" "-̂ e 

' - n i i . c e •Joeket KQ, 
j ' ^ .Ooo 

-ork ^o%2:^":5o^?^rin^ra^^^^^ ^^P^^""ts pur.,uant „ 
'Jocvuaent (P-47) refects t h r i ' ' ' " " ^ * ' ' ^ ^ •'Uhheld ,ne 

(3) ConfldenMaLtty. 

u n l e s s ' X ' ^ e " r ; * l n ? y " ' o ' ? * ? ^ / r r " ^ - »̂ , , 1 , C O V . . . , M 
outwelsh i t s commercial ^^n.^^f"™^"*"* 1^ suf f t r ' 
Toa' tTt trade aee'Jet,- ^ J ^ ^ - ^ - n t l ^ ^ ; ' . , , 

s î L-:̂  --^.---^ pn̂ i ?f:ar-̂ -.rv 
~ ^ I t ^ ; ^ ! - - - 5 ^ 3 t J - 5 l - r̂e 

supp. at 1185. emphas i s ' } : "o r i^ in2 l ° ! ^'-' '^red." ^ 5 , 

r e l e v a \ " e ' o f ' ^ ^ e % ' ^ ^ ? L e ' : " , n » P - l f f 
I t argues that appUcants sh. ^^^"'^"ts withheld - . 
the need f o r .p ro tec t ion nr^u"^"^ »̂̂ e burd-n o"' V ' ' 
1100.55(c).2^/ " " ' - t i o n of the docuiaents under 49 c.r.;. '^"^' 

24 
/ SPT seems to arrue thut a 

oT i t s F i r s t Set o f ^ i n t e J r L a t o r r ' ' 3̂ an.f : 
I^ese items seem unrelated require pr.^du.-t' ' 
and 13 are discussed! Ju^a " " ' I ' ^ - t i a l i t ; . -! . ' . ; - : : .- . 
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We Disagree . The de t - 'n i^ "' '^•^"" "^"'thpr or not to 
ii. 1 l o w o T requ i r e i l l s c o v e r y r n n f l d p n t l a l n a t e r l a l r equ i r e s 
a" balancrng of I n t e r e s t Whi le SPT's discovery of the 
wlthhCLp UP dociinent.'; t . - A Y ~ K a n ^ p r , u s e f i l . In e i t h e r a 
t a c t i c a l or coinmercial nensc. I t goes not appear necessagj< 
I n l i g h t o( the " " " • " r l f l T ' ' a i r .»afiv mailr a v a l l . m l e to ^ K - I . - ^ / 

C o n f I f l e n t i a l m a t e r i a l r e l a t e d to s t T t l f f P ' - i n 
ne,:otiaTrons c l e a r l y r.hould not ue d i scoveruMe I r ..raer i _ 
.. .y^nrapp p r i var... . s e t t l enen t of d i spu t e s . See Reichenbach 
v . ~ £ m l t h . ^'• 2 d . 1072 l ^ t h C i r . 1976). 

The judge d i d not .tbuse his i l l r . c r e t i o n i n tieny Lr.^ r.nr 
ROtlnri r egardIn i i c o n f i d t i n t l a l documt-^it.i. 

(4) I n camera i n s p e c t i o n . 

I
SPT has requested i^enera l ly tha t a i l dncuMerits w l t h h c l o 

by app l i can t s t e subjec , to an l £ ca.nera i n spec t ion t r 
determine whether a p p l i c a n t ' s c h a r a c t e r l z i t l o t i of foe 
docunents Is c o r r e c t ana whetner the documents shcul 1 .>r 
p r o t e c t e d . While i n cam^-r^ i n spec t i on is o c c a s i o n a ' l y -i 

I u s e f u l t o o l , we do not b e l i e v e I t i s necessary f o r tnt j ^ ; 
^ doruments. A p p l i c a n t s have provided a swom d e s c r i p t i o n o,-

each w i t h h e l d uocument and both pa r t i e s liave fnoroui^hly 
antued the issues r e l a t e d t o t h e i r d i scovery l . i -notions. 

I appeals and r e p l i e s . ThlF i s s u f f i c i e n t I n f o r :.Ht ion :.o 
I determine t l ie d i s c o v e r a b i l i t y of the d isputed docun^^'its 

w i thou t an In camera i n s p e c t i o n . See Dura Cornora t ion v . 
Milwaukee H y d r a u l i c P roduc t s . I n c . . 37 F.R.D. 470 (19*^5). 

r 'creover . an i n s p e c t i o n places an a d d i t i o n a l bur.'.en 
unor the Commission's resources i n t h i s proceol'.nt, w h i r - i 
not " j u o t l f l e d by the c i r cums tances . This proc-ed 'H.: 
.^ovcrncd by the s t r i c t tim,= l l>n l t8 of 49 U.,S..'. u^<i t , ; 
a d d i t i o n a l a d j u d i c a t i v e burdens, which may a f r e . : t t h -
schedule of h e a r i n g s , w i l l not be placed on uonni^s ion 
resources w i t h o u t t,ood cause. 

I n l i g h t of the . n i t e r l c l already discover-!.! i n t i .vs 
nr-ceedlnfc.. the sworn O e s c r l o t l o a by applUa^-.t.-- of tho 
w i t h h e l d d icu- . en t s . the d l s ce rnab l e r e l a t i o n of the 
documeirs to the va r ious p r i v i l e g e s cl.alrr.e-.l. ut..l the 
a ° t « r n a t ' v e sources f o r much of the protecte.1 i n f o rmi n'-v. 
(such a s ' t r a f f i c s t u d i e s ) , the Judge a id not p.oasc ' i l . - . ^ ^ 
d l s c r e f . u . an-.; the appeal Is .ienied w i t h respect ••.L. <• -
tTe s p e c i f i c oocor ients . 

I 

25 ' r;pT a l l e c e s t h a t an incons i s t ency e x i s t s r ^ya ra lng the 
i f ' n d u c t l o n of docu-Tient 0-2 a.nd the w l t l . h o l d l n c of other 
.^ocum-nts. We f i n d no Incons i s t ency alnce .loc^.-.e.-i. - 2 - . s 
v o l u n t a r i l y orod.iceu . p p i i c a n t s a f t e r ui,s.:..s.ston . t . 
'^d<e t r a n s c l o t r-a^e ?30. and w i t h c e r t a i n cor f i n e r . . , : . . 
r , a f .p r i a l mas.. . 1 . ' : r a n s i : r i p t i>ace 15--- 'J-

10 
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MP ^"^'f! :^. ' ' '^ . Refer r in tc to Other Possible Mergers I n v o l v i n i , 
1 " S."T-19. SPi sougnt an order c o B p e l i i n g ^ p p l i c a n t s • 

response t j Request 17 o f SPT's F i r s t Set of Discovery 
Requests.25/ SPT renews U s request on appeal. a l l e g L g 
tha t d iscovery of Union P a c i f i c ' s plans regarding other 
r a i l r o a d s is necessary t o a l l o w SPT to present the a n t i t r u s t 
issues involved i n t h i s p roceed ing . 

App l i can t s argue t h a t , by d e f i n i t i o n , t h i s request 
f-ccuses on n a t t e r s o u t s i d e the scope of t h i s proceeding and 
seeks documents not " r e l e v a n t to the subject matter of the 
pe.nding proceeding" w i t h i n the meaning o f 49 C.F.R. 
1100 .55(a ) . 

SPT statea tha t t h i s argument by UP is incon.s is tent 
wK.h what Union P a c i f i c argued i n support of i t s Motion f o r 
i.)lt!Mlssal in Southern P a c i f i c T r a n s p o r t a t i o n Coapany v . 
Union P a c i f i c C o r p o r a t i o n . C i v i l Ac t ion Ua. Bn-^pfl i KRP 
(Tx) . Cent ra l D i s t r i c t o f C a l i f o r n i a , f i l e d November 2'J. 
1 9 8 0 . f ^ / 

App l i can t s respond t h a t t he re l a no J u s t i f i c a t i o n f o r 
SPT's attempt to b o o t s t r a p suppor t f o r i t s d i scovery request 
i n t h i s proceeding by r e f e r e n c e t o I t s D i s t r i c t C o i r t 
a n t i t r u s t a c t i o n a g a i n s t a p p l i c a n t s . The a n t i t r u s t a c t i o n , 
l i k e t h i s proceeding , addresses the proposed c o n s o l i d a t i o n 
of Union P a c i f i c . M i s s o u r i P a c i f i c and Western P a c i f i c . I t 
does not address the p o t e n t i a l a c q u i s i t i o n of some o the r 
r a i l r o a d company. 

SPT makes no e f f o r t to show how the i n f o r m a t i o n 
requested would support i t s a l l e g a t i o n s of m o n o o o l l z a t i o n , 
p a r t i c u l a r l y regard ing c a r r i e r s o ther than those i n v o l v e d ' i n 
t h i s p roceed ing , s ince no d i scuss ions of these p o s s i b l e 
c o n s o l i d a t i o n s ever reached the p o i n t of n e g o t i a t i o n s . 2 8 / 
Moreover, any c o n s o l i d a t i o n o f o ther c a r r i e r s would r e q u i r e 
Commission a p p r o v a l , and i n the proceeding to o b t a i n such 
approval the Commission would c a r e f u l l y review the 
t r a n s a c t i o n to determine i t s c o m p e t i t i v e e f f e c t . 

To the ex ten t the request i n d i r e c t l y seeks i n f o r m a t i o n 
about how the proposed c o n s o l i d a t i o n s might weaken o the r 
c a r r i e r s Cso tha t those c a r r i e r s were suscep t ib le to 
t a k e o v e r ) , the Commission and the p a r t i e s have a l r eady 
endeavored to o b t a i n more d i r e c t and proba t ive evidence. 
Indeed t l ie Commission's I n t e n t to focus on the impact of the 

"17. I d e n t i f y and produce a l l documents r e f e r r i n g and 
r e l a t i n g , to the p o s s i b l e a c q u i s i t i o n of c o n t r o l by UP or 
laerger or c o n s o l i d a t i o n w i t h UP of any other r a i l r o a d 
company or company owning or c o n t r o l l i . n g a r a i l r o a d 
conpany. As used i n t h i s i n t e r r o g a t o r y the term "UP" r e f e r s 
to onion P a c i f i c H a i l r o a d Company or i t s parent s u b s i d i a r y . " 

2/ . ' UP argued tha t ma t te r s r a i s ed i n the D i s t r i c t Court 
i i n t ' . t r u s L ,;roceedln(; were w l t n l n the primary and exclu.slve 
J u r i s d i c t i o n of tlie Ccmnission and should be considered i n 
th l .^ proceeding. 

2" / T r a n s c r i p t pa^es 265-9 . 
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pro|ioscd transaction on competition amonp carriers, lias been 
in-Kl.; .:lnar from the very f i r s t decisions in this proceedlra. 
.••.frt: .ieclslon of August 25. 1980. Thus, i f the proposed 
ac'pil.-.ltloris were found likely to monopolise the transcon-
Mnontal movement of freight, the Commission would ca efully 
<;x,iinlMi: th>; transaction to detennine whether there is any 
.•counterbalancing public Interest. See McLean Trucking Co. 
v. United States. 321 U.S. 67 (1944). Should the Commission 
ai>prove the transaction despite any ijercelv-d uonopoliza-
tion, the applicants' consummation of the transaction as 
.approved Uy the Commission would be exempt from the opera­
tion of the antitrust laws. See 49 U.S.C. 11341(a) and 
Minneapolis k St . L . Rr. Co. v. United States. 361 U.S. 173 
{1959). r^hTden. 361 U.S. 945 (1960). 

In making i ts inquiry cn the competitive effe'jt of a 
transaction, the Commission focuses its attention on the 
particular transactlor in issue. The fact that Union 
Pacif ic may have considered other possible transactions is 
not l ike ly to ass i s t the Commission in determining the 
effect of the transaction ultimately proposed. Tne dis­
covery request seeks documents not relevant to the subject r 

I matter of. this proceeding and, therefore, is not proper 
^ discovery under 49 C.F.R. 1100.55(a).29/ 

Tlie Judte Uid not abuse his discretion In denying this 
motion, and the appeal is denied. 

Oral Coauaunicationa Conceming the Proposed Merger: In 
SPT-19 an order was sought compelling: applicants' response 
to request 18 of SPT's First Set of Discovery Requests.^"/ 

29/ The Jud^e did allow CTDSS exajaination on tnese xatters. 

3f/ "18. Identify each corrmunlcatlon. Meeting, conference. 
oTscussl.in. or telephone ccnvers?.tlon wherein the possible 
or rroposed me:-ger. consclidatlon cr control of UP. HP 
ano'or WP was rtl.:cust?d ty any off icer or e.aployee of 
*ipp.'icants . For e=»ch .*uch dIscu.-.sIon state: 'a.) thf 
oart iclpants; ('-) the ,:a-t«/ and tlm..- of discussion; (c) the 
subject cf the discussion; ard (^) a description or sunt-nary 
of the \znr.-i <>." t.;e i".l..;cus£lon." 

12 
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I 'ppiicin̂L̂' '̂nŝ^̂^̂ô '̂̂T̂ °̂̂-̂ '̂  "«"-ry by 
I Applicants objected to the reoi.*.,!- ,11 . 
^ unreasonably broad. ',urder3ome%nH^« ' *^l«8lng i t to be 

that complying with this r^Juest 2o,r?n- *PPli=^"ts state 
e.ich of applicants' o f f i c e r s hive i^d T / " ' ' ' ' ^ ^ ' ' ^ ' ^ ^ r 

I communications regarding the "ns^tllaiton °' 

a v a i l a b l e " " S^T^^^d'^ir' f »""lal already made 
I complying -U.f L'"?eqJ:st"the°'';jtio'' ' ' ' ' ' ' ^ - ^ ^ y °f 
I by the Judge. The appeal is S^nied """""^y '""'^^^ 

I this f:3u"e"i By 
I documents concern!^ Union P a c l f l c - r r e l , ' ? ? " ^ ^ ^ 1 
^ Chicago and North wfstem Transoo- t f t f .n ^^''"''''^P,*^^^ 

The requested information J^*"fPO-tation Company (CNW).32/ 
- Jetemlne the sS^Tof n*««ary to ~ 
I SPT's request ''or t^a^w-«^. . . f w ^'^^«"<'^y connection i f 
^ 8-''ted!' Idditlonally'i^'^agu^s'th: d?^°" ^' 

relevant to whether CNW w i l l ^^r^? request i s 
Merger i s approved to CNW's r « ^ ' 2 ^ ^° function i f the 

I the%resent '^b?I i1 ; of S^^cn Paci f ic i n d ° S i w ' t o " ' " ; ' ° 
^ coordinated operations short o? m e r L r w L l ? v " 5 p i i ' ' 

th is information is relevant to T t , f r ; ^ , . argues 
^ Union P a c i f i c . rejevant to i t s a n t i t r u s t claim against 

^ Drocedur-s rnr. f : ^ « document sets f o r t h procedures f o r e o n t r o l l i n r w r i t ^ . n 0 ! / ° ' ' " ? * " ^ ^ ^ ^ ^ 

discovery and may confuse issues in the i n r ^ ! ! ^ I ? 
The document appears to be an I J p r o p J J l t e ^ ^ d e to 
preparation of materials r e l a t e d ' t o ' t M s p^ceed i%. 

i £ / SPT defines "re la t ionship" as: 

(a) Ownership or purchase by UP of stock of CNW-

s t o c T S J ' c N ^ ; a p p l i c a n t of the 

(b) in ten t ion of any appU-ant to purchase or otherwise 
acquire any ownership interest in QiW stock or 
assets of any kind , 

(c) any loan or advance of funds or planned or possible 
loan or advance of funds by any applicant to criW. 

(d) any discussions with CNW o f f i c e r s or employees 
concerning the use of federal funds by CNW f o r 
improvements; and 

(e) any dealings or plans concerning the Powder r . ivr r 
Basin. 
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on m , ? ? f r i ' o . n s - ' e ^ " h e ' i r focuses e x c l u s i v e l y ".•ta.we .he scope c f t h i s proceeding, 

p r o c e c d i r i ! ' ' % ' t " ^ L n l ' f exceeds the scope o f t h i s 
r e q u i r e d t o a p p - o ^ r ^ n ! " ' ' ^ f i i ' ^ a t l o n proceeding would be 
s e c u r i t y I n t e r s - L ^ u " ' ^ ^ ' ^ ' ^ " " °^ " ^ t t e r what 

— segment of K ^ v ^ ' s ' r a r U n ^ l ^ r t = of or operate any 
M .--enarate . . r o c e e l - r ^ l ^ i f w i t h o u t Commission a p p r o v a l . 
^ r^oie . n p r e s e n - y ongoing regard ing CNW's r 'ole i n the P o v ^ I - ^ l i ^ r ^ ' ' ^ f * " ^ ^ ^ ongoing regard ing CNW's 

a l r e - d y d i J c o v e r l ; T f"^ B a s l n . - J / Moreover, SPT has 
e f f o - f of f h *^ a g a i n s t a p p l i c a n t s w i th regard to the 
a L o - h a v e p ? o v K ° ' f ' ' t r a n s a c t i o n on CNW.3^/« S p U c a S t s 
i n f c r o ^ n t l o n : I n response to the ComSTssIon's 
e ? f e c T o ' the 2 e - « ^ ' ^ ^ ^ ^ ^ ^ ^ ^ I n f o r m a t i o n regarding the 
e s sen t i a - s L r „ ? ^ Ss?" a b i l i t y of CNW to p r o v i d e 

WM . " u d l « and u n d , ! f ' T ^ ^ A p p l i c a n t s ' t r a f f i c d l v e r i s o n 
m i i.MDact of t h ^ n " ^ ^ ^ P^P*=" address i n d e t a i l the 
—T x.Mpav.t of the proposed t r a n s a c t i o n on CfW. 

^ , ? '** . .*^"* ty of Union P a c i f i c and CNW to c^oselv 
H c o o r d i n a t e t n e i r o p e r a t i o n s i s a mat te r p roper ly explored i n 
^ r ' t h i " ' • ^ ' l ^ ^ t on the p o t e n t i a l b e n e S t s 

P a i l r o a d 282^(Sub:No. I ) ! 

Requests: i n i t s T h i r d Set o f Discovery Reouests SPT 
— sought p r o d u c t i o n Of documents r e l a t e d to S ! c I n t ^ ^ 
1 . J r r u e s ' t ' a t ^ h ' " " " ' " A d d i t i o n a l I n f o r ^ ^ l o n ! ? ^ ; SPT 

n^i^ , ; requests may produce m a t e r i a l wHTch may b> 
i n c o n s i s t e n t w i th a p p l i c a n t ' s responses. ^ 

^ / Finance DocKCt Nos. 2&93<j and 29066. 

1". - "i-qtue.st 45 Cl- - ? T ' = F i r s t Jet of Discovery Requests. 

i f / Applicant.*: ' ?.espo--.-s to Request f o r A a d l t i o n a l 
^ ; - ™ • ^ ^ ? ^ , r ' ' : ' ? * / = ' ' ' • - ^ 3 A . w P - l b A . SPT al leges the reque:,t 
'^::w.; - i ^ ? r ega rd ing the m e r i e r ' s impact on 
.̂.W s ior . t l r .ued a b i l i t y to provir^P essen t i a l s e rv i ce 

"*tween' 'ciiw I ^ * n - i n*""^ • ' ^ ' ? ' ° " ^ " ^ " S ° r planned r e l a t i o n s 
" ^ no a g r e l ' ^ ^ ' ^ ^ ^ to t h i s proceeding;. 

^ / " 3 . I d e r . t i i V ano prod..ce a l l docunents i n the 
po..:..es = i o n c f applicant .^ r e f e r : i r ^ or r e l a t i n g tc the . a i d 
^e.pon_ec, er.y r e l a t e o i . a v - r l a i . r any part h e r e o f . 

" 4 . I - , * : . : i r . pcw.. ucp j . l docv .ients l.-i the 
r.c.'.s^ssio.i ; i - v , ? l l . • - „ . - , r r i . o . j to cr n - l a t l n g to the 
Or .e r o f :,:e Comlo.'?. . s-,-v>d A^tus t 15, : : f O , i n these 
!)rcceeJlr . i iJ whic- r t - . l r e d i.-e . ' i l i n g : f the sa id .Response , 
hy . i p o l l c i ' . r s 

• I. _ 
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^ =..,.4 Applicants reply tii«f .-v, 

- - t l o S ^ up^on'^rt5i%=--'^ Of four SPT 
I i"r?"f"*'-atlon? we t in%^aSf%h" "^"^^ 3. 1981 ujon 
^ denial., of the oral motions "oh ô  the 

pre-1979 documents pertaining to Production of 
^f** °^ Posalbi l l ty or rf..? discussions or 

I consolidation and to compel Drod,!^^'""^^^'^^ °^ the proposed 
^ - / . f f^^f P*"^" ' ° "ns?deratron Of th" °^ " " ^ 1 " studies 

Jnlon Pacif ic board of directors J ^ h consolidation by the 

appeal from the denials of^^s^T-i^'fAd SP'T!^": ' '"^ 
I t i s ord#r»H. 

i'i>ove. V la granted to the extent set forth 

(2) Ttiia decision ii »rr^.... 
" is effective upon service. 

not participate. 

(^EAL) AGATHA L. MERGENOVICH 
Secretary 
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KCS-24 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION C0^ ' • ANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
OBJECTIONS TO APPLICANTS' FIRST SET JF INTERROGATORIES 

AND REQUFCT?; FOR PRQDUCTinN OF DOCUMFNT<^ 

Richard P. Bruening 
Roben K. Dreilino 
The Kansas City Southem 

Railway Company 
114 West 11th Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
Collier, Shannon, Rill & Scott 
3050 K Street, N.W. 
Suite 400 
Washington, D.C. 20007 
Tel: (202) 342-8400 
Fax: (202) 338-5534 

March 4, 1996 

John R. Molm 
Alan E. Lubel 

William A. Mullins 
Troutman Sanders LLP 

601 Pennsylvania Avenue, N.W. 
Suite 640 - North Building 

Washington, D.C. 20004-2609 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

neys for The Kansas City Southern 
Railway Company 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
OBJECTIONS TO APPLICANTS' FIRST SET OF INTERROGATORIES 

AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

The Kansas City Southern Railway Company, Inc. CKCS*) hereby serves its Objections 

to Applicants' First Set of Interrogatories and Requests for Production of Documents to Kansas 

City Southern Railway Company pursuant to paragraph 1 of the Discover/ Guidelines adopted 

by the Commission on December 5, 1995. 

GENERAL OBJECTIONS 

The following general objections are made with respect to all of the interrogatories and 

document requests. Any additional specific objections are stated as to each interrogatory. 

1 KCS objects to Applicants' First Interrogatories and Requests for Production 

individually and collectively in that the majority o* said discovery requests seek information or 

documents that have no relevance to tlie pending Application or seek information relevant to 

KCS's filing, which is not due until March 29, 1996, Said interrogatories and document 

requests also are overly broad, buroensome and apparentiy propounded in an anempt to harass 

KCS and divert its resources from preparation of its filing due on March 29, 1996. 



\ 

\ 

2. KCS objects to Applicants' interrogatories snd document requests to the extent 

| | they attempt to require production of documents prior to the time set forth in the Discovery 

Guidelines or in a more expeditious manner than Applicants. 

3. KCS objects to the extent the interrogatories and document requests seek 

documents or information prior to January 1, 1993. 

4 . KCS obj'»cts to production of, and is not producing, documents or information 

subject to the attorney-client privilege, 

5. KCS objects to production of, and is not producing, documents or information 

subject to the work product doctrine. 

6. KCS objects to production o* public documents that are readily available, 

including but not limited to documents on public file at the STB or the Securities and Exchange 

Commission or clippings from newspapers or other public media. 

7. KCS objects to the production of, and is not producing, draft verified 

statements and documents related thereto. In this and in prior railroad consolidation 

proceedings, such documents have been treated by the parties as protected from production. 

8. KCS objects to the extent that the interrogatories and document requests seek 

highly confidential or sensitive commercial information (including, inter alia, contracts 

containing confidentiality clauses prohibiting disclosure of their terms) that is of insufficient 

relevance to warrant production even under a protective order. 

9. KCS objects to the interrogatories and document requests to the extent that 

they call for the preparation of special studies not already in existence. 

10. KCS objects to Paragraph XIII of the Definitions and Instructions insofar as it 

requests that responsive documents be sent to Applicants' attorneys rather than put in KCS's 

Document Depository. 

1 1 . KCS objects to Paragraph XXXIl of the Definitions and Instructions to the extent 

that it seeks to impose any duty or obligation upon KCS that exceeds the practice of Applicants 



in this proceeding. Accordingly, KCS will produce a log of privileged documents in the same 

manner and within the same time limits as established by Applicants. 

i 2 . KCS objects to Paragraph XXXlli of the Definitions and Instructions in that 

inclusion of "affiliates, subsidiaries, officers, directors, employees, attorneys, agents and 

representatives* in the definition of railroads, shippers, consultants or companies is unduly 

vague, overbroad and not susceptible of meaningful application in the context of many of the 

interrogatories and document request.*:. 

SPECIFIC OBJECTIONS 

KCS incorporates by reference the General Objections set fonh above as to each 

interrogatory and document request. In addition, KCS objects to individual interrogatories and 

document requests as fol lows: 

Interroostorv No. 1 : Identify and describe in detail any agreements that KCS has witli 

any other party to this proceeding regarding positions or actions to be taken in this proceeding. 

Routine procedural agreements, such as agreements concerning ihe order of questioning at 

depositions or the avoiaance of duplicative discovery, need not be ioantified. If KCS contends 

that any such agreement is privileged, state the panies to, date of, and general subject of the 

agreement. 

Obiectioi : KCS objects to this interrcgatory as overbroad and unduly burdensome 

in that it seeks information that is neither relevant to this proceeding nor reasonably calculated 

to lead to the discovery of admissible evidence. KCS funher objects to this interrogatory to the 

extent that it seeks production of documents subjea to the attorney-client or work product 

privilege. 

Interrogatory No. 2.: In connection with the reported acquisition by Kansas City 

Southern Industries, Inc., of a 43% interest in Mexrail, Inc., and any related transactions, do 
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either or both of KCS or Tex Mex or their parents or affiliates intend to apply to the Board for 

(a) control authority under 49 U.S.C. § 11323 (formerly 11343), (b) a declaration that there is 

not a control relationship between KCS and Tex Mex requiring control authority under 49 

U.S.C. $ 11323 (formerly 11343), or (c) any other Board action? If so, when wii this 

application be filed? • not, explain why not. 

Objection: No funher objection. 

Interroqatorv No. Identify each of rail line where KCS owns the track and another 

railroad has trackage rights, or where KCS operattis over another railroad on trackage rights, in 

each instance identifying the other railroad. Production of the trackage rights agreements will 

suffice as an answer. With respect to each segment where KCS owns the track and another 

railroad has trackage rights, identify each instance in which KCC ^as taken any actions, or 

failed to take any action, resulting in interference with or limitation on the ability of the tenant 

railroad to compete effectively with KCS or any other transponation company or to operate its 

trains as it would if it owned such track segment. 

0t?ieCT'9": KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments, 

Protests, Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS funher objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Interroqatorv No. 4.: Does KCS discriminate against trackage rights tenants in the 

dispatching and other service that it provides where other railroads operate over KCS lines? 

Have any such allegations been made? If so, were they well-founded? 

Objection: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests, F.equests for Conditions and any other opposition evidence and arguments are not 



due to be filed until March 29, 1996. (Decision 6, October 19, 1995) KCS funher objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

cr work product privilege. 

'"WrvqgTgry Ng, S,: The Verified Statement of Cunis M. Grimm submitted with KCS-

3 contains the following assertions at page 4: -(Biased on 1993 data, there are 164 BEA 

origin-destinations with traffic greater than $2 million that will go from 2-1 independent 

alternatives. The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are 

another $3.93 billion In revenues in BEA origin-destinations that would fall from 3-2 

independent alternatives if merger is approved." Were these calculations based on Waybill 

Sample data? If not, what data were used? How were the number of "independent 

alternatives* in a BEA pair determined? Was all traffic in a BEA pair, regardless of how many 

railroads served either end of any particular movement, included in the revenue calculations if 

the BEA pair was deemed " 2 - 1 ' or *3-2*? Have any similar calculations been done based on 

1994 data or that reflect the BN/Santa Fe Settlement Agreement? 

Obiectio.-i: No funher objection. 

In^errggg^Qry Ng. g.: The Verified Statement of Curtis M. Grimm submitted with KCS-

3 contains the following statements at page 4, footnote 3: "A similar calculation of the 

competitive harm from 2-1 reduction in independent rai! alternatives has been performed for 

BN-Santa Fe and SP-Santa Fe, based on 1993 waybill data. The revenues in traffic for these 

BEA corridors are $165 million for BN-Santa Fe and $921 million for SP-Santa Fe." Was this 

calculation based on Waybill Sample data? If not, what data were used? How were the 

number of "independent alternatives" in a BEA pair determined? Was all traffic in a EEA pair, 

regardless of how many railroads served either end of any particular movement, included in the 

revenue calculations if the BEA pair was deemed " 2 - 1 " or "3-2"? Does the calculation for 

BN/Santa Fe merger reflect the various settlements entered into by the applicants in that case? 

Objection: No further objection. 
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^ |"I?'-rgq?tnrv No. 7.: The Verified Statement of Curtis M. Grimm submitted with KCS-

m 3 contains the following :natements at page 5; "Based on Class 1 railroad originations ey BEA, 

the BN/Ur duopoly will have fully 100% market share in 37 Western BEA's. The t^c • vstems 

^ will have 90-99% market share in an additional 8 BEA's, 70-89% market sh:;re in an additional 

/, BEA's and 50-69% market share in another 4 BEA S." Were these calculations based on 

Wo/bill Sample data? If not, what data were used? How was traffic originating on non-Class 1 

-ailroad* handlsd in the calculations' Have any similar calculations been done based on 1994 

03ta or that reflect the BN/Santa Fe Settlement Agreement? Define the word "duopoly* as it is 

use'i here. 

Objection: No further objection. 

Intprrnnatorv Nc. 8.: The Verified Statement o* Cunis M. Grimm submitt id with KCS-

6 in the RN/Santa Fe case (Rnance Docket No. 3254D) contains the following statements at 

page 6: "Based on Class 1 railroad originations by BEA, the BN/SF and the combined JP/SP 

will have fully 100% market share ir. 58 Western BEA's The two systems will have 91.-99% 

:narket .< hare in an additional .0 BEA's, 70-89% market share in an addi-onal 8 BEA's and 50-

69% market share ... another 8 FjEA's." Ware these caLularions based on Waybill Sample 

data? If not, what data were used? What year's data were used for the calculations? How 

was traffic originating on non-Class I rsilroads handled in the calculations? Why do .hese 

figures differ f rom those in Interrogatory No. 7? 

Objection: No further objection. 

I r j j2 j j2 f l3 j2 r i2 Q ^ : Does KCS contend that sny of the lines over which trackage 

rights are sought in Finance DocUet No. 32760 (Sub-No. 9) are not "te-rrinal facilities, 

including m?in line track for a reasonable distance outside of a terminal" (former 49 U.S.C. S 

11103)? If so. identify each such trackage rights 5?gment and explain the bases for KCS' 

contention. 



QfeiSSlian: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments, 

Pro^ests. Requests for Conditions and any other opposition evioence and arguments are not 

due to be filed until March 29, 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the extent that it seeks production of docum.-nts subject to the attorney-client 

or work product privilege. 

'"tgrrgg^TpryNo IQ : Does KCS contend that any of the trackage right., sought in 

Finance Oocke. No. 327S0 (Sub-No. 9) are . M essential in order to implement the settlen.ent 

agreement among UP. SP and BN/Santa Fe? If so, identify each such trackage rights segment 

and explain the bases for KCS' contention. 

QhiSSmn: KV.S objects to this interrogatory as being premature. Pursuant te the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Application., Comments. 

Protests. R e q u e - , for Conditions ana any other opposition evidence and arguments are not 

due to be filed until M.rch 29, 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the .xtent thav ,t seeks production of documents subject to the attorney-client 

cr work product privilege. 

I m g r r a f l P c o D J i i o ^ : D K . KCS contend that any of tf,e trackage rights sought in 

Finance Dock. : No. 32760 (Sub-No, 9) will substantially interfere with the ability of KCS to 

handle .ts own business? If so, identify each such trackage rights segment and explain the 

bases for KCS' contention. 

.QMsSlifin: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Reouests for C o n d i t i o , and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS fu.ther obiects to 

this request to the extent that ir seeks prod.-.t'on of documents subject to the attorney-ciient 

or work product privilege. 
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Intgrrpqaiory No 1 ? : Does KCS contend that the primarily directional operations 

1 ^ identified in • e UP/SP Operating Plan will have any jdverse impact on KCS' operations in the 

Shreveport terminal or at any other location? If so, identify each such location and explain the 

bases vor KCS' contention. 

Obieytign: K C S objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications, Comments, 

m i l Protests, Requests for Conditions and any other opposition e</idenci -.-d arguments are not 

due to be filed lintii Tvlarch 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production o* documents subject to the attorney-client 

or work product privilege. 

!"tgrrgqp^gry Ng. i g . : Explain why. .f KCS were to purchase SP lines between St. 

Louis/Memphis and Texas. KCS wouid provide superior service, greater transportation 

efficiency or other larger public benefits than would Conrail as purchaser of those Hnes. 

QI?iggt'"Q": KCS objects to this interrogatory in that it requires speculation on the 

pan of KCS and the question is premature. Pursuant to the Procedural Schedule in this 

proceeding. Inconsistent and Respcnsive Applications. Comments. Protests. Requests for 

Conditions and any other opposition evidence and arguments are noc due to be filed until 

March 29. 1996. (Decision 6. October 19, 1995) KCS further objects to this request to the 

extent that it seeks production of documents subject to the dttorney-client or work product 

privilege. 

In^grrgga^ory Ng, 14.. Does KCS have a specific proposal for line sales or trackage 

rights in its favor as a condition to the UP/SP merger? If so, (a) describe that proposal, (b) 

state whether KCS has conducted a market anj lysis with respect to the proposal, (c) state 

whether KCS has prepared an operating plan with raspect to the proposal, and (d) state 

whethe,' KCS has prepared pro forma financial statements with respect to t^e proposal. 



• I 

n -̂  
f 

KCS o.„„ ,0 ^^^^^^^^ 

, -oc...., S . , . , . . ,„„„,^^,,„, ^^^^^^^^^ ^^^^^^^^ ^^^^^^^ 

I - . 0 ,3, ,asa, , O e c , s , o „ . o . o . M 3 , , „ . K C S , . . , o . e c « „ 
.™. .o , . .o . ,0 . „ , „ . ^ „ , ^^^^^^ 

* c.ient or work product privilege. 

I 1 = 1 . . : . = . : , ^ , ^ ^ . H „ KCS ,»v ,« . ,Mpo.„, , ^^^^^ 

. " P P O . . , „ „ ^^^^^^^^^^ ^ ^^^^^^^^ ^^^^^^ 

I " ' "PO"s ive application in this proceeding? 

QbiSEliiffi: No funher objection. 

1 = . ™ ^ : KCS P™S.,„. o „ „ , ^ 

I raff i f Wnriri Dec. 18/25 iPPt; « -so 
- ^ ^ ^ 995, p. 32, „ ^ 

- = . « , o . . 0 . , 3 io,„, ,„ ^^^^^^^ _^ ^^^.^^ 

Ha..^.. „„.™„,, ^^^^^ ^^^^^ 

Dians. 

-—O'-o-v as o„...o„ 

,.o™a.o„ „ , „ ^^^^^^^^^ ^^^^ ^^^^^^^^^ 

a « . n . ,Ka, „ , , „ _ „ , ^ _^ 

privilege. 

im£rr2f l2:g: icNiL_Li : The Verified Statement of Cunis M Grimm , H • . 
Gnmm submitted with KCS-

. . . . cas. o o c , .0 3.S.S. CO. . , . 
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shares: (citing percentages, which are redacted in public version].* Were these calculations 

based on Waybill Sa.r.ple data? If not, what data were used? Explain in detail how these 

"market shares* we.'e calculated. 

Objection: No further objection. 

'PWrroqWrY Nfi, 1ft,: Has KCS represented to shippers that the UP/SP merger will 

impair KCS' ability to provide rail service? if so, de-r ibe in detail each such communication 

ano state all facts supporting such representations. 

Qt?iggt'flr: KCS objects to this interrogatory in that it is vague and a.mbiguocs and 

incapable of a rr.eaniiigful re.sponse. KCS funher objects to this interrogatory as overbroad and 

unduly bu.'densome. 

Inxgrrggg^gry Ng. 19 : A *Dear Transportation Professional" letter from KCS President 

and Chief Executive Officer Haverty dated December 5, 1995 states, at page 1. that the UP/SP 

merger "would give the new rail combination pervasive control over almost $3 billion of North 

American petro-chemical traffic." Explain in detail the basis for thi.s calculation. Does this 

calculation assume that UP/SP will "control" all traffic that either UP or SP originated or 

terminated in 1994? Does the calculation take account of the BN/Santa Fe Settlement 

Agreement? If so. how? 

QbifiSIion: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests, Requests for Conditions and any other opposi'ion evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 5, October 19, 1995) KCS further objeas to 

this interrogatory to the extent that it seeks production of documents subject to the attomey-

client or work product privilege. 

Interrgggipry Ng. 20,: Mr. Haverty's December 5 "Dear Transportation Professional" 

letter asserts, at page 2. tr.at the "UP.SP system would control over 75% of the intemational 

rail traffic between the United States and Mexico." and that BN/Santa Fe "will control an 
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additional 13% of that t ra f f i c * Explain in detail the basis for these calculations. How is ra;' 

traffic assigned to carriers in the calculations? Do the calculations take account of the 

BN/Santa Fe Settlement Agreement? If so. how? 

Obiection: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. {Decision 6. October 19, 1995) KCS funher objects to 

this interrogatory to the extent that it seeks production of documents subject to the anorney-

client or work product privilege. 

Interrogatory No. 2 1 . : Where KCS and one other railroad serve a shipper, does KCS 

collude with the other railroad to raise prices or degrade service? 

Obiection: KCS objects to this interrogatory as being inflammatory and designed 

solely to harass KCS. 

Interrogatory No. 22. : Identify the current number of KCS (including MidSouth) 

movements per day over each of the KCS track segments in Shrevepon and Beaumont over 

which terminal trackage rights are sought in Finance Docket No. 32760 (Sub-No. 9). Please 

subdivide the total for each segment into types of movement, such as through trains, locals, 

and switching moves. 

Obiection: KCS objects to this interrogatory as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. 'Decsion 6. October 19. 1995) KCS further objeas to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 
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DOCUMENT REPUFST.«^ 

Request No. 1. : Produce no later th in April 1, 1996 (a) all workpapers 

underlying any submission that KCS makes on or about March 29, 1996 in this proceeding, 

and (b) all publications, written testimony and transcripts, without limitation as to date, of any 

witnesses presenting testimony for KCS on or about March 29, 1996 in this pro ^eding. 

Obiection: KCS objects to this request to the ex;- nt it attempts to impose a duty 

upon KCS that exceeds those set forth in the Discovery Guidelines or to comply with the 

Discovery Guidelines in a more expeditious mann.^r than Applicants. KCS further objects to 

this request as being overiy broad and burdensome in that it seeks 'al l publications, written 

testimony and transcripts, without limitation to date* and apparently without limitation to 

subject matter. KCS further objects to this request to the extent it seeks testimony and 

transcripts (1) that are subject to a protective order, (2) that are subject to the attorney client 

or work product privilege in this or any other proceeding or (3) that are equally or more 

accessible to Applicants than to KCS. 

Request No. 2.: Produce all documents relating to benefits or efficiencies that 

will result from the UP/SP merger. 

Obiection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Request No, 3.: Produce all documents relating to potential traffic impacts of the 

UP/SP merger. 
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Obiection: KCS objects to this request as being vague, ambig .ous, overly broad 

and unduly burdensome. KCS further objects to this request to the extent that it seeks 

production of documents subject to the attorney-client or work product privilege. 

Request No. 4.: Produre all documents relating to compeiitive impacts of the 

UP/SP merger, including but not limited to effect; on (a) market shares, (b) source or 

destination competition, (c) transloading options, or (d) build-in options. 

Obiection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests, Requests for Conditions and ary other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Reouest No. 5.: Produce all documents relating to the BN/Santa Fe Settlement 

Agreement. 

Objection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications. Comments, 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1396. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Request No. 6.: Produce all documents relating to the IC Settlement Agreement. 

Objection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 
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this request to the extent that it seeks production of documents subject to the anorney-client 

or work product privilege. 

Pgqy??! NQ. L : Produce all documents relating to the Utah Railway Settlement 

Agreement. 

QiJifiCtifln: KCS objects to this request in that it is vigue and would require 

speculation on the part of KCS. KCS funher objects to this request as being premature. 

Pursuant to the Procedural Schedule in this proceeding. Inconsistent and Responsive 

Applications, Comments, Protests, Requests for Conditions and any other opposition evidence 

and arguments are not due to be filed until March 29, 1996. {Decision 6. October 19. 1995) 

KCS funher objects to this request to the extent that it seeks production of documents subject 

to the attorney-client or work product privilege. 

RMU??t No. fi,: Produce all documents relating to conditions that might be 

imposed on approval of the UP/SP merger. 

i2iUfi£li£>n: KCS objects to this request as being premature. Pursuant to the 

Proctdural Schedule in this proceeding. Inconsistent and Respcnsive Applications. Comments, 

Protests, Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6, October 19. 1995) KCS funher objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

PgquW Ng, 9,: Produce all studies, reports or analyses relating to actual or 

potential competition uetween UP and SP, 

fiblfiOifin: KCS objects to this request as being vague, ambiguous and incapable of 

a meaningful response. KCS further objects to this request as being premature. Pursuant to 

the Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. 

Comments, Protests. Requests for Conditions and any other opposition evidence and 

arguments are not due to be filed until March 29. 1996. (Decision 6, October 19, 1995) KCS 
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further objects to this request to the extent that it seeks production of documents subject to 

the attorney-client or work product privilege. 

ESili iSSlNiiUSL: Produce all studies, reports or analyses relating to competition 

between single-line and interlir ii transponation. 

QhiSSMi: KCS objects to this request as being vague, ambiguous, overly broad 

and unduly burdensome. KCS funher objects to this request as being premature. Pursuant to 

the Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, 

Comments, Protests, Requests for Conditions and any other opposition evidence and 

argument, are not due to be filed until March 29. 1996. (Decision 6, October 19, 1995) KCS 

funher objects to this request to the extent that it seeks production of documents subject to 

the attorney-client or work produa privilege. 

PMVgSTNp. 11 : Produce ali studies, repons or analyses relating to the benefits of any 

prior rail merger or rail mergers generally. 

S o m s n : KCS objects to this request as being vague, ambiguous, overly broad 

and unduly burdensome. KCS further objects to this request as overbroad and unduly 

burdensome in that it seeks information that is neither relevant to this proceeding nor 

reasonably calculated to lead to the discovery of admissible evidence. KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

RggWTNo 1 ? : Produce all studies, reports or analyses relating to the financial 

position or prospects of SP, 

Q M S S ^ : KCS Objects to this request as being vague, ar^.^uous. overly broad 

and unduly burdensome. KCS further objects to this request as being premature. Pursuant to 

the Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. 

Comments. Protests. Requests for Conditions and any cther opposition evidence and 

arguments are not due to be filed until March 29. 1996, (Decision 6. October 19. 1995; K C S 
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further objects to this request to the extent that it seeks production of documents subject to 

the anorney-client or work product privilege. 

RgqvgST Ng. I T : Produce ali communications with other parties to this proceeding 

relating to the UP/SP merger or the BN/Santa Fe Settlement Agreement, and all documents 

relating to such communications. This request excludes documents already served on 

Applicants. 

^^i^'^^''?"- objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence, KCS further objects to this request to the extent that 

it seeks production of documents subjen to the attorney-client or work product privilege. 

RegvgST Ng. 14.: Produce all presentations, solicitation packages, form verified 

statements, or other materials used to seek support from shippers, public officials, railroads or 

others for the position of KCS or any other f.any in this proceeding. 

'^CS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

ReqvesT No, 1 ^ . : Produce: ail presentations, letters, memoranda, white papers or 

other documents sent or given to DOJ. DOT. any state Governor's. Attorney General's or 

Public Utilities Commission's (or similar agency's) office, any Mexican government official, any 

otner government official, any security analyst, any bond rating agency, any consultant, any 

financial advisor or analyst, any investment banker, any chamber of commerce, or any shipper 

or trade organization relating to the UP/SP merger. 

QMsHon: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 
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to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client : r work product privilege. 

" ' ' " s of. or memoranda relating to, any meetings 

with DOJ. DOT. any state Governor's. Attomey General's or Public Utilities Commission's (or 

Similar agency's) office any Mexican govemment official, any other government official, any 

security analyst, any bond rating agency, any consultant, any financial advisor or analyst, any 

investment banker, any chamber of commerce, or any shipper or trade organization relating to 

the UP/SP merger. 

QiasSiisn: K C S objects to this request as overbroad and unc'uly burdensome in that 

5t seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to thr extent that 

it seeks production of documents subject to the anomey-dient or work product privilege. 

R M W W T N O , 1 7 : Produce all documents relating to shipper surveys or interviews 

conceming (a) the UP/SP merger or any possible conditions to approval of the merger, or (b) 

the quality of service or competitiveness of any railroad. 

QUiSSlisn: K C S objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests, Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed untP March 29, 1996, (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work product privilege. 

" ^ ' ^ ^ ^ ^ " ^ ^ • ^ ^ ^ documents relating to the price to be paid for, or the 

value Of. any UP or SP lines that might be sold as a condition to approval of. or otherwise in 

connection wi th, the UP/SP merger. 
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Q^iSSiisn: KCS objects to this request in that it is vague and ambiguous and 

incapable of a meaningful response. KCS further objects to this request in that it appears to 

request documents that are more accessible to Applicants than to KCS. 

^ ' ' ' ^ ^ ^ ^ ' ' ^ • ' ^ •• Produce all documents relating to trackage rights compensation for 

any of the BN/Santa Fe Settlement Agreement Lines or any other line of UP or SP that might be 

the subject of a proposed trackage rights condition in this proceeding. 

fil2i££l!fin: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

PgqvgSTNff. 7 0 . : Produce all documents relating to actual or estimated maintenance-

and-operating costs, taxes and retum-to-capitai costs with respect to any of the BN/Santa Fe 

Seniement Agreement Lines or anv other line of UP or SP that might be the subject of a 

proposed trackage rights condition in this proceeding. 

2bi££l!on: KCS objects to this request as being premature. Pi-suant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6, October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work product privilege. 

Rgqvg» NQ. ? l .: Produce all documents relating to any agreement or 

understanding that KCS has with any other party to this proceeding regarding positions or 

actions to be taken in this proceeding. Documents relating to routine procedural agreements. 
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Request No. 25.: Produce the files foi KCS' 25 largest Kansas grain shippers and 

10 largest plastics siiippers. 

Obiection: KCS objects to th's request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to rhis proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of docur nts subject lo the anorney-client or work p.oCuct privilege. 

Reouest No. 26,: Produce all publications, written testimony and transcripts of 

Cunis M. Grimm, Thomas O'Connor and Joseph Plaistow. and all merger analyses that have 

been conducted by Snavely, King & Associates, without limitation as to date. 

Objection: KCS objects to this request as being overiy broad and burdensome in 

that it seeks "all publications, written testimony and transcrints," without limitation to date and 

apparently without limitation to subject maner. KCS further objects to this request to the 

extent it requests documents readily available to the public, such as published materials. KCS 

further objects to this request to the extent it seeks materials subject to the attorney client or 

wo.k product privilege in this or any other proceeding and to the extent it seeks testimony and 

transcripts (1) that are subject to a protective order or (2) that are equally or more accessible to 

Applicants than to KCS. 

Reouest No. 27.: Produce all KCS business plans or strategic plans. 

Objection: KCS objects to thir request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

Reouest No. 28.: Produce all computerized 100% KCS traffic data for 1994. 

contaiL.ng at least the fields listed in Attachment A hereto, a Rule 11 or other rebilling 

indicator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or 

other revenu? offsets, together with documen* tion explaining the record layout and the 
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content of the fields. To the extent particular ite.Tis are unavailable in machine-readable form, 

(a) provide them in hard-copy form, and (b) provide any similar machine-readable data. 

Obiection: No further objection. 

PgqygjT Ng, 29,: Produce all communications with Richard C. Levin. Cunis M. 

Grimm. James M. MacDonald. Clifford M. V^nston, Thomas M. Corsi. Carol A. Evans or Steven 

Salop concerning econometric analyses of rail pricing, and all documents relating to such 

communications. 

Ql2i££2!2n: KCS objects to this request in that all such communications, to the 

extent they exist, are subject to the work product privilege. 

PgqvCST Ng. gg. : Produce all studies, repons or analyses relating to competition 

for traffic to o.- from Mexico (including but not limited to truck competition) or competition 

among Mexican gateways. 

Pbi^Ct'qn: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Rgqy^sT Ng, g i . : Produce all documents, other than the study itself, relating to 

the January 1996 study by The Perr/man Group entitled, "The Impact of the Proposed Union 

Pacific-Southern Pacific Merger on Business Activity in Texas." 

Qbieyt.ion: KCS objects to this request in that all such documents, to the extent 

they exist, are subject to the work product or attorney client privilege. 

Regies; Ng. 32, : Produce ali documents relating to KCS' financial support for. 

establishment of, participation in. or reladonship with the "Coalition for Competitive Rail 

Transportation.* 
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Q^lSSlisn: KCS objects to this request as overbroad and unduly burdensome in t.iat 

it seeks information ti.at is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

RgqUMTNn 3-?: Produce all documents relating to the reported acquisition by 

Kansas C.ty Southern Industries. Inc.. of a 49% interest in Mexrail. Inc.. and any related 

transactions, including but not limited to all agreements between KCS and Tex Mex or their 

parents or affiliates and any regulatory filings made by KCS or Tex Mex or their parents or 

affiliates. 

Q i 2 i & S ^ - KCS objects to this request as overbroad and unduly burdensome in that 

it seeks i ̂ formation that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

Pgquf?T Ng. ?4 : Produce all documents relating to discussions between KCS and 

Applicants in August or September 1995 conceming possible line sales, trackage rights or 

other agreements in regard to this proceeding. Except to the extent that Applicants may be 

required to do so, KCS need not produce documents depicting the back-and-fonh of 

negotiations. 

QhiSCiion: KCS objects to this request as overbroad and unduly burdensome in that 

it seek, information that is neither relevant to ihis proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence, KCS further objects to this request tc the extent that 

't seeks production of documents subject to the anomeyclient or work product privilege. 

R?qV(??t Np. 3F?,: Produce all documents relating to the decision by KCS not to 

submit a responsive application in this prcceeding, including but not limited to documents 

relating to whether KCS would be subject to conditions imposed by the Board to address 

anticompetitive consequences of any such responsive application if it did so. 
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Q i i i s m n : KCS objects to this requeit as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this prc.eeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the attornev-Cient or work product privilege. 

PMt ig lTNn :̂ f̂  • Produce all public statements by KCS' President or other top 

executives relating to tha UP/SP merger. 

fiiiiSSIian: K C S objects to th^s request as vague, overbroad and unduly 

burdensome in that it seeks information that is neither relevant to this proceeding nor 

reasonably calculated to lead to the discovery of admissible evidence. KCS funher objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Bgfl i l£SUV!lLi7_: Produce all documents relating to the acquisition by any person of all 

or any ponion of SP or KCS' interest in such an acquisition. 

Q h i S S ^ : KCS Objects ro this request as overbroad and unduly burdensome in that 

h seeks infomiation that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request as being 

premature. Pursuant to the Procedural Schedule in this proceeding. Inconsistent and 

Responsive Applications. Comments. Protests. Requests for Conditions and any other 

opposition evidence and arguments are not due to be filed until March 29. 1996. (Decision 6, 

October 19. 1995, KCS further objects to this request to the extent that it seeks production of 

documents subject to the anorney-client or work product privilege. 

^" relating to possible operations by KCS over, 

or capital investments by KCS in. lines of UP or SP. 

Q U i i S m : KCS Objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding, Inconsistent and Responsive Applications. Comments. 

Pretests, Requests for Conditions and any other opposition evidence and arguments are not 
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due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS funher objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work product p.-ivilege. 

Request No. gg. : Produce each current hiulage or trackage rights agreement in effect 

between KCS and any other railroad. 

Objection: KCS objects to this request as overbroao ano unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculjted to lead 

to the discovery of admissible evidence. KCS funher objects to this request u xtent that 

it seeks production of documents subject to the attorney-client or work product privilege. 

Reouest No. 40. : Produce all studies, repons or analyses relating to competition in 

freight transponation services for shipments to or fronr West Coast ports. 

Objection: KCS objects to this request as being vague, ambiguous, overiy broad 

and unriuly burdensome. KCS further objects to this request as being premature. Pursuait to 

the Procedural Schedule in this proceeding. Inconsistent and Respons.ve Applications. 

Comments. Protests. Requests for Conditions and any other opposition evidence and 

arguments are not due to be filed until March 29. 1996. (Decision 6, October 19. 1995) KCS 

further objects to this request to the extent that it seeks production of documents subject to 

the anorney-client or work product privilege. 

Reouest No. 4 1 . : Produce all studies, reports or analyses relating to (a) transport 

pricing or competition for chemicals or petrochemicals (LL. , any STCC 28 or STCC 29 

commodity, or such commodities generally), ( t i the handling of such commodities by railroads, 

(c) the handling of such commodities by other modes, (d) storage-in-transit of such 

commodities, or (e) source or destination competition, shifting of production or shipments 

among facilities, "swapping" of product, modal alternatives, or shipper leverage as constraints 

on rail rates or service for such commodities. 
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Obiection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6, October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the ancr'^ey-client 

or work product privilege. 

Reouest No. 42. : The Verified Statement of Curtis M. Grimm submitted with hCS-3 

contains the following statements at page 4: "[Biased on 1993 data, there are 164 P'iA origin-

destinations with traffic greater than $2 million that will go from 2-1 independent alternatives. 

The traffic in revenues in these 2-1 corridors exceeds $1.65 billion. There are another $3.S3 

billion in revenues in BEA origin-destinations that would fall from 3-2 independent alternatives if 

merger is approved." Produce all documents relating to these calculations ?«nd ali documents 

relating to any similar calculations that have been done based on 1994 data or that reflect the 

BN/Santa Fe Settlement Agreement. 

Obiection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests, Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

Request No. 43. : The Verified Statement of Curtis M. Grimm submitted with KCS-3 

contains the following statements at page 4, footnote 3: "A similar calculation of the 

competitive harm from 2-1 reduction in independent rail alternatives has been performed for 

BN-Santa Fe and SP-Santa Fe, based on 1993 waybill data. The revenues in traffic for these 

BEA corridors are $165 million for BN-Santa Fe and $921 million for SP-Santa Fe." Produce all 

documents relating to these calculations. 
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Qt?l9<?tipn: KCS objeas to this request as being premature. Pursuant to the 

rrocedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests, Requests for Conditions 2nd any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the anomey-client 

or work product privilege. 

PgqygSl Ng. 44. : The Verified Statement cf Curtis M. Grimm submitted with KCS-3 

contains the following statements at page 5: "Based on Class 1 railroad originations by BEA. 

the BN/UP duopoly will have fully 100% market share in 37 Western BbA's. The two systems 

will have 90-99% market share in an additional 8 BEA's. 70-89% market share in an additional 

4 BEA's and 50-69% market share in another 4 BEA's." Produce all documents relating to 

these calculations and all documents relating to any similar calculations that have beer, .one 

based on 1994 data or that reflect the BN/Santa Fe Settlement Agreement. 

•QI?iCt7t'pn: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19, 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

R?qug?t N9. 4^ . : Produce KCS' annual reports to stockholders for years 1991 through 

1995. 

Objection: No further objection. 

RgqugSH Nq, 4 f i ^ : Produce all documents relating to any possible sale, acquisition, 

breakup, bankruptcy or cther disposition of SP or any portion of SP. 

Objection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and r '.sponsive Applications. Comments, 
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Protests, Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. Octobe; 19, 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the attorney-client 

or work product privilege. 

PeqygST Ng. 47, : Produce all instructions, guidelines or policies issued to or by train 

dispatchers or dispatching supervisors relating to dispatching of trains operated by any other 

railroad or railroads over trackage rights on KCS. including but not limited to any instructions, 

guidelines or policies relating to how such trains should be handled in relation or comparison to 

KCS trains, the priorities to be accorded to such trains, and any requirement to provide non­

discriminatory cr equal dispatch. 

Q!?igC1ign: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reai,onably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the attorney-client or work product privilege. 

Pgqyggt No. 48. : Produce all documents reflecting the types or levels of priority or 

ranking assigned by KCS to its trains or trains of other railroads where other railroads have 

trackage rights over KCS. including but not limited to definitions or lists of such priorities or 

rankings and priorities or rankings assigned to individual trains. 

(Jtpi^gVgn: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks i.iformation that is neither relevant to this proceeding nor reasonably calculated to lead 

to disco.-erv of admissible evidence. KCS further objects to this request to the exte.-t that 

it -eeks production of documents subject to rhe anomey-client or work product privilege, 

Rgqvgst Ng. : Produce all documents relating to KCS' reasons for opposing the 

UP/SP merger o.- seeking to acquire any portion of SP in connection with the UP/SP merger. 

KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 
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Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. (Decision 6. October 19, 1995, KCS further objects to 

this request to the extent that it seeks production of documents subject to the ancmey-client 

or work product privilege. 

B f i f l U S S l N a ^ : Produce all analyses, studies, reports or plans relating to 

implementation of trackage rights or haulage rights obtained by KCS from BN and Santa Fe in 

connection with the BN/Santa Fe consolidation. 

Qbisiaian: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to tne extent that 

it seeks production of documents subjea to the auorney-client or work produa privilege. 

?,MUe?t Ng, 5 1 , : Produce all communications between KCS and BN/Santa Fe relating 

to complaints about the handling of KCS trains or shipments under trackage rights or haulage 

Obtained by KCS from GN and Santa Fe in connection with the BN/Santa Fe consolidation. 

fibiection: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS funher objects to this request to the extent that 

it seeks produaion of documents subjea to the anorney-client or work produa privilege. 

E t . l u r s i N f i ^ : If KCS has a specific proposal for line sales or trackage rights in its 

favor as a condition to the UP/SP merger, produce all documents relating to that proposal, 

including but not limited to (a) documents describing the proposal, (b, any market analysis with 

respea to the proposal, (c) any operating plan with respect to the proposal, and (d) any pro 

forma fmanciol stetements with respect to the proposal. 

Obksi ian: KCS objects to this .equest as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 
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due to be filed until March 29, 1996. /Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work product privilege. 

Pgq^^$T Ng. 53. : The Verified Statement of Curtis M. Grimm submitted with KCS-6 in 

the PN/ggn^g Fg case (Finance Docket No. 32549) contains the following statements at page 

6: "Based on Class 1 railroad originations by BEA, the BN/SF and the combined UP/SP v^ill 

have fully 100% market share in 58 Western BEA's. The two systems will have 90-99% 

market share in an additional 10 BEA's, 70-89% market share in an additional 8 BEA's and 50-

69% market share in another 8 BEA's." Produce all documents relating to these calculations. 

Objection: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding, inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and argument! are not 

due to be filed until March 29, 1996. (Decision 6. Oaober 19, 1995) KCS further objeas to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work produa privilege. 

Reouest No. 54. : The Verified Statement of Curtis M. Grimm submitted with KCS-6 in 

the BN.^Santa Fe case (Finance Docket No. 32549) contains the following statements at page 

10. footnote 1 1 : "For traffic originating in the Dallas-Fort Worth BEA and terminating in the 

Houston BEA, the SP, BN, UP and SF single-line routes have the following 1993 market shares: 

[citing percentages, which are redacted in the public version]," Produce all documents relating 

to these calculations. 

PI?ieCVpn: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6, October 19, 1995) KCS further objects tc 

29 



this request to the extent that it seeks produaion of documents subjea to the anomey-client 

or work product privilege. 

RgqvgM N o . , . ^ : Produce all documents in which KCS has representee to shippers 

that the UP/SP merger will impair KCS' ability to provide rail service. 

fil2ifi£l!2n: KCS objeas to this request in that it is vague and ambiguous and 

incapable of a meaningful response. KCS further objects to this request i.s overbroad and 

unduly burdensome. 

PgqvgST Ng, ff^ : Produce all documents relating to the value or profitability of SSW. 

QiZiSSaian: KCS objeas to this request in that it is vague and ambiguous and 

incapable of a meaningful response. KCS further objects to this request in that it appears to 

request documents that are more accessible to Applicants than to KCS. 

PeqygsT Ng. 57. : Produce ali communications between KCS and any investment 

banket relating to the purchase of all or any part of SP. 

£i21££l!2n: KCS objects to this request as being premature. Pursuant to the 

Procedura- Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subjea to the anorney-client 

or work product privilege. 

RgqvSST Ng. 5? .̂ : A "Dear Transportation Professional" lener from KCS President and 

Chief Executive Officer Haverty dated December 5. 1995 states, at page 1. that the UP/SP 

merger "would give the new rail combination pervasive control over almost $3 billir.. of North 

American petro-chemical traffic." Produce all documents relating to this calculation. 

fiblsaisn: K C S objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applic-t-ons, Comments 

Protests. Requests for Conditions and any otf.er oppositicn evioence and arguments are not 
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due to be filed until March 29. 1996. (Decision 6. October 19 .995) KCS further objects to 

this request to the extent that -t seeks production of documents subject to the anomey-client 

or work product privilege. 

PMweST No F̂ q : Mr. Haverty's December 5 "Dear Transportation Professional" lener 

asserts, at page 2. that the *UP/SP system would cont.'ol over 75% of the intemational rail 

traffic between the United States and Mexico.' and tnat BN/Santa Fe "will control an additional 

13% of that traffic." Produce all documents relating to these calculations. 

QMaClian: K C S objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996. (Decision 6, October 19. 1995, KCS further objects to 

this .-equest to the extent that it seeks production of documents subject to the anomey-client 

or work product privilege. 

Rgave^T Np. 6 0 , : Produce all documents relating to Figure I in Mr. Haverty's December 

5 "Dear Transportation Professional" letter. 

SfeiSElion: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests. Requests for Conoitions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1996. (Decision 6. October 19. 1995) KCS further objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work produa privilege. 

RgqugsTNg.f i l : Produce all documents relating to Figure II in Mr. Haveny's 

December 5 "Dear Transportation Professional" lener. 

Q^lSSSinn: KCS objects tn this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications. Comments. 

Protests. Requests for Conditions and any other opposition evidence and arguments are not 
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due to be filed unri' .viarch 29, 1996. (Docision 6, October 19, 1995, KCS further objects to 

this request to the extent that it seeks oroduction of documents «ubject tc the anorney-client 

or woric product privilege. 

PcflUggt Ng. 62. : Produce all documents relating to Figure III in Mr. Haverty's 

December 5 "Dear Transportation Professional" letter. 

Q<?HCtiQn: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule in this proceeding. Inconsistent and Responsive Applications, Comments. 

Protests, Requests for Conditionj, and any other opposition evidence and arguments are not 

due to be filed until March 29, 1996, (Decision 6. Oaober 19, 1995) KCS further objeas to 

this request to the extent that it seeks production of docum -nts subjea to the attorney-client 

or wor,k product privilege. 

PgqvgST Np. 6?. : Produce all studies, repons, analyses, compilations, calculations or 

evaluations of market j r competitive impacts of the UP/SP merger or the BN/Santa Fe 

Settlement Agreement or of trackage rights compensation under the BN/Santa Fe Settlement 

prepared by Cunis M. Grimm, ALK Associates or Snavely, King & Associates, and all 

work,Dapers or other documents relating thereto. 

Ct^iegtion: KCS objects to this request as being premature. Pursuant to the 

Procedural Schedule m this proceeding. Inconsistent and Responsive Applications. Comments, 

Protests. Requests for Crnditions and any other opposition evidence and arguments are not 

due to be filed until March 29. 1995. (Decision 6, October 19. 1995) KCS funher objects to 

this request to the extent that it seeks production of documents subject to the anorney-client 

or work product privilege. 
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This 4th day of March, 1996. 

Richard P. Bruening 
Robert K. Dreiiing 
The Kansas City Southem 

Railway Company 
114 West 11th Street 
Kansas City, Missouri 64105 
Tel: 1816, 556-0392 
Pax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
Collier, Shannon, Rill & Scott 
3050 K Street. N.W.. Suite 400 
Washington, D.C. 20007 
Tel: (202) 342-8400 
Fax: (202,338-5534 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
Troutman Sanders LLP 
601 Pennsylvania Avenue, N.W. 
Suite 640 - North Building 
Washington. D.C. 20004-2608 
Tel: (202, 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southem 
Railway Company 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "Kansas City Southern Railway 

Company's Objeaions to Applicants' First Set of Interrogatories and Requests for Produaion of 

Documents" was served this 4th day of March. 1996, on all parties of record in this proceeding 

by depositing a copy in the United States mail in a properiy addressed envelope with adequate 

postage thereon. 

Attorney for The Kansas City Southern 
Railway Companv 
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CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaten Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pacj f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burl i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7f66 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attomevs f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 
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SLUFACE TRANSPORTATION BOARD 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOLTHWESTERN 
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE 

WESTERN RAILROAD COMPANY 

ADDITIONAL ERRP.TA TO REBUTTAL FILING 

Paqe Line Chanoe 

Volume 1 (UP/SP-230) 

56 19 Delete previous errata 

73 4 Delete previous errata 

86 8 Delete previous errata 

99 5 Delete previous errata 

110 8 Change "$736" to "$795" (modifying 
previous errata) 

114 23 Change ''Wecker" to " W i l l i g " 

139 15 Change "$945.3" to to "$1,001.8" 

139 20 Sc 22 Change "$73 8.8" to "$795.3" 

279 20 Change "RTC" to "RCT'' 

Volume 2 (UP .'SP-231) • 

Fart B 

Rebuttal V e r i f i e d Statement of Richard B. Peterson 

Chart f o l l o w i n g p. 23 Change ".7" to ".8"; change "18' 
to "18.1" 
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Chart f o l l o w i n g p. 26 

27 

27 

131 

140 

1 

7 

10 

8 

Chart f o l l o w i n g p. 162 

168 

169 

195 

22 

Change "514.9" t o "534.4"; change 
"223.9" t o "260.9"; change "738.8" 
t o "795.3" 

Change "$945.3" t o "$1,001.8" 

Chang?; "$738.8" t o "$795.3" 

Inisert "and" between "gateway" and 
"Tix Mex's" 

Change " w e l l over $1.7 b i l l i o n " t o 
"over $1.9 b i l l i o n " 

Change "796" t o "795"; change "1,919" 
t o "1,918" (mo d i f y i n g p r e v i o u s e r r a t a ) 

Change "$796" t o "$795" ( m o d i f y i n g 
p r e v i o u s e r r a t a ) 

I n f o o t n o t e added i n p r e v i o u s e r r a t a , 
change "$796" t o $795" 

20 Change "systemn" t o "system" 

Volume 2. Part C (UP/SP-231) 

R e b u t t a l V e r i f i e d Statement of W i l l i a m W. W h i t e h u r s t 

12 

13 

5-6 

See replacement Table 4 f o l l o w i n g e r r a t a 
l i s t 

Change "For o n l y one movement" t o "For 
no movements" 

Delete ", and t h e r e t h e BN/Santa Fe 
v a r i a b l e cost disadvantage i s o n l y 13%" 

16 20 Change "Peterson's" t o "Gray's" 
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R e s p e c t f u l l y submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCIIOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e v s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southem P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. 
and The Denver and Rio Grande 
W'--stern R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

J^J^S V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o r n e v s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

May 10, 1996 
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CORRECTED 05/08/96 

Table 4 

BN,'Santa Fe (Merged) Cost per Car 
Including Trackage Rights Compensation to UP/SP 

Compared to SP 
for Representative Traffic Movements 

Move Movement Identification 

VARIABLE COST PER CAR 
(URCS 1994 unit costs^ 

viaBN/ 
BN/Santa Fe 

No. Oriain-Dettnation 
(1) 

Commoditv 
(2) 

via SP 
(3) 

Santa Fe 
(4) 

Amount 
(5) 

(4)-(3) 

Percent 
(6) 

(5)/(3) 

Ck Chicago-Oakland TOFC $2,399 $1,890 (509) -21% 

b Chicago-Salt Lake City Auto 2.615 2,251 (364) - 14% 

c Oakland-Salt Lake City TOFC 814 752 (62) - 8% 

d Provo-Valmy Coal S28 516 (12) - 2% 

e Houston-Brownsville Plastics 698 614 (84) -12% 

f Kansas City-Brownsville Grain 1,806 1,647 (159) - 9% 

g Eagle Pass-New Orieans Auto 1,102 1,199 97 9% 

h Kerr-Houstoii Crushed Stone 279 268 (11) - 4% 

1 Chicago-Eagle Pass Auto Parts 1,381 1,299 (82) - 6% 

j Houston-E St Louis Chemicals 1.409 1,557 148 10% 

k Houston-Memphis Plastics 1,264 918 (346) -27% 

1 Pine Bluff-̂ an Jose Papert)oard 3,617 3,826 209 6% 

m Camden-Brownsville Paperboard 1,298 1,235 (63) -5% 

n Little Rock-Lafayette Cotton 1,237 1,170 (67) -5% 

0 San Antonio-St Louis TOFC 1.004 905 (98) -10% 

P Dayton-New Orieans Plastics 622 592 (30) -5% 

q Baytown-Los Angeles Plastics 2,258 2,166 (92) -4% 

r Ney>̂  Orieans-Los Angeles TOFC 1,672 1,493 (179) -11 % 

12 
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x'tJNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
N ANTI MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN -ACIFIC PJVIL CORPORATION. SOUTHEP.N PACIFIC 

TRANSPORTATICN COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTEp-I RAILROAD COMPANY 

APPLICANTS' REPLY TO KCS MOTION TO REQUIRE 
;̂ >!ENDMENT TO APPLICATION OR ADDITIONAL DISCOVERY 

CAN"NON Y. HARVEY 
LOU:S P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. 
RICHARD 
JAMES M, 
Harkins 

CUNNINGHAM 
B. HERZOG 
GUINIVAN 

Cunningham 
1300 N i n e t e e n t h 
Washington, D.C. 
(202! 973-7601 

S t r e e t , N.W. 
20036 

Actornevs f o r Sout-hej.n 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T i a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railwav Compa.nv. SPCSL Corp. 
and Tne Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNLnTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Misso u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u l l i n g 
12 01 Pennsylvania Ave.nue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202; 662-5388 

Attorneys f o r Union P a c i f i c 
C o r p o r a t i o n , Union P ? i c i f i c 
Rr i l r o a d Compaiiy r n d M i s s o u r i 
P^..:ific R a i l r o a d Company 

- \ p r i l 30, 1936 



UP/SP-237 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION FACIFIC CORPORATION, LT̂ ION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMFANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO KCS' MOTION TO REQUIRE 
AMENDMENT TO .APPLICATION OR ADDITIONAL DISCOVERY 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri P a c i f i c Railroad Company 

("MPRR"),- Southern P a c i f i c Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂  c o l l e c t i v e l y , "Applicants," hereby reply to KCS' 

"Motion to Require Amendment to Application or i n the 

Alcernative to Allow Parties to Conduct Discovery and Submit 

Evidence Relating to Applicants' Settlement Agreement With 

CMA" (KCS-49). 

^ UPC, UPRR and MPRR are r e f e r r e d to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are r e f e r r e d to c o l l e c t i v e l y as "UP." 

' SPR, SPT, SSW, SPCSL and DRGW are re f e r r e d to 
c o l l e c t i v e l y as "Southern P a c i f i c . " SFT, SSW, SPCSL and DRGW are 
re f e r r e d to c o l l e c t i v e l y as "SP." 



- 2 

KCS has repeatedly t r i e d , without success, to delay 

t h i s proceeding, and thi.s i s i t s l a t e s t attempt. See KCS-3, 

f i l e d Sept. 18, 1995, p. 7 (arguing f o r a two-and-a-half year 

schedule); KCS-17, f i l e d Jan. 24, 1996 (supporting motion of 

Western Shippers C o a l i t i o n to enlarge tne procedural 

schedule); Decisicn No. 6, served Oct. 19, 1995 ( s e t t i n g 

procedural schedule); Decision No. 10, served Jan. 25, 1996 

(denying request f o r delay and a f f i r m i n g o r i g i n a l procedural 

schedule). This attempt, l i k e the others, should be reject e d . 

Unlike KCS and some of the other s t r i d e n t opponents 

of the merger, the Chemical Manufacturers Association ("CMA") 

indi c a t e d i n i t s March 29, 1996 f i l i n g that i t would no longer 

oppose the UP/SP merger i f the concerns i t l a i d out i n tha t 

f i l i n g were met. Applicants worked hard to meet those 

concerns, and succeeded i n doing so i n a settlement agreement 

executed on A p r i l 18. See UP/SP-219. This mooted a long l i s t 

of issues put forward not jusc by CMA, but by opponents l i k e 

KCS and Conrail. 

The mooting of these concerns through settlement may 

displease KCS, but i t does not mean that the Board has been 

presented wi t h a new "transaction," or that KCS needs more 

discovery or another round of evidence. Rather, the 

settlement wi t h CMA addresses the precise issues on which KCS 

and a v a r i e t y of other parties had months of discovery and 

submitted extensive evidence on March 29, 1996. The 



settlement raises no new issuer f o r decisior. by the Board; 

instead, i t elimdnates issues. 

For example: 

• KCS, Conrail and others argued that EN/Santa Fe 

would be hampered i n competing because i t would operate 

"against the flow" of t r a f f i c on UP/SP lin e s to be operated 

d i r e c t i o n a l l y . They deposed many of Applicants' and BN/Santa 

Fe's witnesses on t h i s issue,- and they f i l e d evidence 

addressing i t on March 29. The CMA settlement eliminates the 

issue as a concern by granting BN/Santa Fe the r i g h t to 

operate "with the flow" of t r a f f i c , and the a d d i t i o n a l 

trackage r i g h t s n'^cessary to dc so. 

• Various oppcne.nts of the merger, including 

Conrail, argued that BN/Santa Fe would be at a disadvantage i n 

competing f o r Houston-St. Louis t r a f f i c because i t s own l i n e 

from Memphis to St. Louis i s c i r c u i t o u s and does not allow i t 

to reach Ei s t e r n c a r r i e r s at St. Louis as e f f i c i e n t l y as UP/SP 

w i l l . Conrail and other parties deposed Applicants' witnesses 

on t h i s issue and f i l e d evidence addressing i t on March 29. 

The CMA settlem.ent eliminates the issue as a cencern by 

exte.nding BN/Santa Fe's He 'Ston-Memphis trackage r i g h t s t c St. 

^ KCS' statement that " r e l a t i v e l y few depositicns were 
taken" (p. 2] i s amusing. No fewer than 3^ of Applicants' and 
BN/Santa Fe's witnesses were deposed, consuming a r o t a l of 45. 
deposition days. Only KCS, which demanded that depositions "grow 
geometrically" (Letter from A. Lubel to A. Roach, Jan. 25, 1996), 
could consider t h i s " r e l a t i v e l y few." 
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Louis, and p u t t i n g BN/Santa Fe on a par w i t h UP/SP at St. 

Louis. 

• Various merger opponents c r i t i c i z e d the 

trackage r i g h t s compensation fees provided f o r i n the BN/Santa 

Fe settlement agreement, arguing that they exceeded UP/SP 

costs and that the adjustment mechanism (70% of RCAF(U)) would 

render BN/Santa Fe non-competitive over time. Parties pursued 

extensive discovery on these issues, including depositions of 

Applicants' witnesses. The CMA settlem.ent eliminates these 

issues as concerns by granting BN/Santa Fe the option of using 

t r a d i t i o n a l j o i n t f a c i l i t y b i l l i n g , under which i t would pay 

UP/SP a usage-based share of actual M&O costs, taxes and 

inter:.st r e n t a l (calculated as depreciated book value times 

the current cost of c a p i t a l ) , and by s u b s t i t u t i n g f o r the 

p r i o r adjustment mechanism a mechanism based on actual year-

to-year changes i n the relevant UP/SP cost components. 

• Various merger opponents claimed that UP/SP 

would "discriminate" against BN/Santa Fe i n dispatching 

BN/Santa Fe's trackage r i g h t s t r a i n s . They pursued extensive 

discovery on t h i s issue. The CMA settlement eliminates i t as 

a concern by providing f o r the adoption of a d e t a i l e d w r i t t e n 

protocol to govern the dispatching of BN/Santa Fe t r a i n s . 

These are only examples. F u l l d e t a i l s of the steps 

that Applicants agreed to i n t h e i r settlement w i t h CMA, as 

well as of other steps that Applicants have taken to address 
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issues raised by various parties (e.g., extending to BN/Santa 

Fe the r i g h t to b u i l d i n to a Union Carbide f a c i l i t y at North 

S e a d r i f t , Texas, thereby addressing the issue raised by Union 

Carbide i n i t s March 29 comments). and of how these steps 

address issues raised by merger opponents, are set f o r t h at 

pages 12-21 of the Narrav.ive portion of Applicants' A p r i l 2 9 

Reouttal (UP/SP-230) , and ir. mber of the v e r i f i e d 

statements i n that Rebuttal f i . (see UP/SP-231 and 232, 

passim). The pertinent point i s that p a r t i e s l i k e KCS have 

had very extensive discovery on these issues, and have 

submitted evidence very f u l l y addressing them. 

KCS' argument implies that whenever, i n the course 

of a merger proceeding, the applicants a r r i v e at settlements 

to resolve issues of concern raised by p a r t i e s to the case, 

the applicants i n e f f e c t must submit an e n t i r e new applica­

t i o n , the clock on the proceeding m.ust be set back, and there 

must be renewed discovery and a d d i t i o n a l rounds of evidence. 

I t i s he^d to imagine a process t.hat would more e f f e c t i v e l y 

discourage settlements. The p o l i c y cf the ICC, and thus of 

i t s successor, t h i s Board, i s to the contrary. That p o l i c y i s 

to "encourage agreements between par t i e s to a consolidation 

proceeding i n order to encourage expeditious r e s o l u t i o n of 

matters of serious concern." Norfolk Sout.nern Core. --

Control -- Norfolk & Western Rv. & Southern Ry.. 366 I.C.C. 

171, 240 aS82) ("Norfolk Southern") (emphasis added); Union 



P a c i f i c Corp., P a c i f i c Rail Svstem. Inc. & Union P a c i f i c 

R.R. -- Control -- Missouri P a c i f i c Corp. & Missouri P a c i f i c 

R-R-, 366 I.C.C. 459, 601 (1982), a f f ' d i n part & remanded i n 

part sub nom. Souther.n P a c i f i c Transportation Cc. v. IC:. 

736 F.2d 708 (D.C. 1984), c e r t , denied. 469 U.S. 1208 (1985) 

("UP/MP/WP"). 

KCS does not point to any s p e c i f i c matter i n the CMA 

settlement on which i t needs more information, e i t h e r by way 

of a s u b s t a n t i a l l y amended ap p l i c a t i o n or by way of renewed 

discovery. I t simply l i s t s a l l the topics that are to be 

addressed i n a merger a p p l i c a t i o n (pp. 4-5). But every issue 

treated i n the CMA settlement was addressed i n the 

a p p l i c a t i o n , and i n discovery, and i n the March 29 f i l i n g s . 

KCS' motion seeks delay f o r delay's sake. 

Cert a i n l y there are d e t a i l s of the a p p l i c a t i o n that 

might have been d i f f e r e n t had the terms of the CMA settlement 

been i n place before the a p p l i c a t i o n was prepared. But KCS 

makes no showing that those d e t a i l s are so fundamental as to 

require the f i l i n g o i a completely new or amended ap p l i c a t i o n . 

T.he t h r u s t of the CMA settlement i s to confirm that BN/Santa 

Fe w i l l be a f u l l y e f f e c t i v e cor-.petitor using the trackage 

r i g h t s and other r i g h t s agreed to i n Applicants' settlement 

w i t h BN/Santa Fe. That i s what the a p p l i c a t i o n already 

assumed, so i t can hardly be argued that the CMA settlement 

fundamentally changes the param.eters of the a p p l i c a t i o n . Any 



issues that rem.ain are ones the pa r t i e s .have already addressed 

i n t h e i r p r i o r f i l i n g s . 

Moreover, as the Board i s aware, a number of p a r t i e s 

have had nc d i f f i c u l t y i n providing comments on the CMA 

settlement wit.iout the need for r e f i l i n g of the a p p l i c a t i o n , 

p u r s u i t of new discovery, or the opportunity to f i l e a new 

round of evidence. On A p r i l 29, Applicants were served w i t h a 

number of comments on the CMA settlement, i n c l u d i n g f i l i n g s by 

Dow, SPI, Conrail, and others. See Comments of Arizona 

Chemical Company, f i l e d Apr. 29, 1996 ; Furt.her Comments of 

Consolidated R a i l Corporation i n Response to the "CMA 

Settlement Agreement," CR-37; Comments on the Applicants' 

Settlement Agreement with the Chemical Manufacturers' 

Association Submitted on Behalf of the Dow Company, DOW-19; 

Further Comments cf Montell USA, Inc., MONT-5; V e r i f i e d 

Statement of Thomas L. Moranz, QCC-4; Further Comments of the 

Society of the Plas t i c s Industry, Inc., SPI-16. KCS was 

equally capable of commenting cn the settlement without 

imposing f u r t h e r delay. 

This i s not, as KCS weakly claims, the UP/CNW case, 

where the Commission called f o r a supplemental f i l i n g t o 

c l a r i f y whether major developments -- the sale of a 

c o n t r o l l i n g i n t e r e s t i n CNW stock fay Blackstone, the 

investment bank that then co n t r o l l e d CNW -- mooted a h o t l y -

contested dispute over whether any concrete "transaction" was 
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presented f o r decision at a l l . See Union Pac i f i c Corp., Union 

P a c i f i c R.R. & Missouri P a c i f i c R.R. -- Control Chicaqo & 

North Western Holdings Corp. & Chicago & North Western 

Transportation Co., 9 I.C.C.2d 939 (1993). Rather, the 

settlement w i t h CMA i s l i k e important settlements entered i n t o 

during the course of inany p r i o r merger cases, which resolved 

p a r t i c u l a r competitive or other issues that p a r t i e s had raised 

i n the course of the procet.ding, and which did not p r e c i p i t a t e 

any requirement that the applicants r e - f i l e t h e i r a p p l i c a t i o n 

or thau there be new rounds of discovery and evidence. See, 

e.g.. Finance Docket No. 32549, Burlington Northern Inc. & 

Burlington Norther:i R.R. -- Control & Merger -- Santa Fe 

P a c i f i c Corp. & The Atchison, Topeka & Santa Fe Ry., Decision 

served Aug. 23, 1995, pp. 88-92 (settlements w i t h SP, UP and 

others) ; Union P a c i f i c Corp., Union Pacifi.c R.R. & Missouri 

P a c i f i c R.R. -- Control -- Missouri-Kansas-Texas R.R.. 4 

I.C.C.2d 409, 480 (1988), p e t i t i o n f or review dism.issed sub 

nom. RLEA v. ICC. Ŝ 3 F.2d 1C79 (D.C. Cir. 1989) (settlem.ent 

w i t h SP); UP/MP/WP, 366 I C.C. at 601 (settlement w i t h CNW); 

Norfolk Southern, 366 I.C.C. at 24u (settlement w i t h Conrail, 

MKT and o t h e i s ) . 

Applicants f u l l y address the CMA settlement i n t h e i r 

A p r i l 29 Rebuttal, and BN/Santa Fe alsc addresses that 

settlement i n i t s A p r i l 29 submission. To the extent cross-

examination may be needed to resolve material issues of 



disputed f a c t , as KCS suggests, KCS i s free to depose a l l the 

Applicant witnesses and BN/Santa Fe witnesses who address the 

CMA settlement. In addition, i t i s free to advance i n i t s 

June 3 b r i e f any arguments i t may have about t h a t settlement. 

Requiring a n submission or amendment of the a p p l i c a t i o n , or 

auth o r i z i n g renewed discovery at t-.is l a t e stage of t h i s 
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e x p e d i t e d proceeding, would serve no purpose except KCS' 

purpose -- delay. The KCS motion should be denied. 

R e s p e c t f u l l y s u b m i t t e d . 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. 
RICHARD 
JAMES M, 
Ha r k i n s 

CLW INGHAM 
B. HERZOG 
GUINIVAN 

Cunningham 
1300 N i n e t e e n t h S t r e e t , 
Washington, D.C. 20036 
(202) 973-7601 

N.W. 

A t t o r n e v s f o r Southern 
P a c i f i c R a i l Corporation-
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railwav Companv, SPCSL Cor-, 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

A p r i l 30, 1996 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH 11 ' 17^ 
J. MICHAEL HEMT̂ IER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e v s f o r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Companv and Mi s s o u r i 
P a c i f i c R a i l r o a d Companv 



CERTIFICATE oF SERVICE 

I , Michael A. Listgarten, c e r t i f y t h a t , on t h i s 30th 

day of A p r i l 1996, I caused a copy of Applicants' Reply to 

KCS' Motion to Require Amendment to A p p l i c a t i o n or Add i t i o n a l 

Discovery (UP/SP-237) to be ser-zed by f i r s t - c l a s s mail, 

postage prepaid, or by a more expeditious manner of d e l i v e r y 

on a l l parties of record i n Finance Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Room 9104-TEA 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 

Michael A. L i s t g a t t e n 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

Union Pacific Corporation, Union Pacific Railroad Company 
And Missouri Pacific RaUroad Company 

— Control And Merger — 

Southern Pacific Rail Corporation. 
Southern Pacific Transportation Company, St. Louis 

Southwestern Railway Company, SPCSL Corp. And The 
Denver And Rio Grande Western Railroad Company 

2 ^ ' 

COMMENTS IN SUPPORT OF 
THE RESPONSIVE APPLICATION OF 

MONTANA RAIL LINK, INC. 

submitted on behalf of 

KENNECOTT ENERGY COMPANY 

John K. Maser IH 
Jeffrey C. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attorneys for Kennecott Energy Company 

April 29, 1996 



Kennecott filed comments on the proposed merger and consolidation of the 

Union Pacific Railroad ("UP")' and the Southem Pacific Lines ("SP")2 

(collectively referred to as Applicants") on March 29, 1996 (KENN-10). In 

those commv̂ nts, Kennecott sought, inter alia, the imposition of conditions upon 

the proposed merger to protect the benefits of geographic competition currently 

experienced by Kennecott between Colorado and Powder Ri :r Basin ("PRB") 

coals. 

KenncLOlt did not ask for divestiture in its March 29th comments because it 

believes that the benefits of geographic competition that Kennecott currently 

enjoys can be preserved to Kennecott by the conditions proposed in those 

comments.3 However, the only means to preserve actual geographic competition 

is to divest the SP's Colorado lines to a non-PRB serving carrier. If the Board 

pursues this remedy, Kennecott supports the responsive application of MRL. 

As Kennecott demonstrated in its March 29th comments, Colorado coal 

competes directly with PRB coal in midwestem and southwestem utility markets. 

In particular, Kennecott, working in cooperation with the SP, has successfully 

been awarded contracts for Colorado coal from Kennecott's Colowyo mine where 

the competition was PRB coal. Because the SP originates only Colorado coal and 

because Colorado coal has a higher minehead cost than PRB coal, the SP has 

aggressively priced its transportation rates in conjunction with aggressive coal 

pricing by Colorado producers, such as Kennecott, in order tc render Colorado 

* All references to the "UP" include Union Pacific Corporaiion, Union Pacific Railroad Company and 
Missouri Pacific Railroad Company. 

2 All references to the "SP" include Southern Pacific Rail Corporauon, Southem Pacific Transponation 
Company, St. Louis Southwes. ;m Railway Company, SPCSL Corp., and The Denver and Rio Grande Western 
Railroad Company. 

3 The proposed conditions in KENN-10 will rei;licatc the effects of geographic competition but will not 
restore true geographic competition. 



coal competitive with PRB coal on a delivered cost basis. This strategy is 

succeeding. 

After the merger, a combined UP/SP will not have the incentive to 

continue this aggressive competitive pricing because the merged carrier will 

serve both Colorado and PRB origins and, therefore, will not compete against 

itself. Divestiture of the central corridor to MRL will restore the geographic 

competition thai would be lost in the merger by allowing an independent non-

PRB serving carrier to serve the Colorado coal origins. This independent carrier 

would have the same incentives as the SP currently has to aggressively price the 

transportation of Colorado coal in order to compete effectively against PRB coal 

for market share. 

Although the Applicants have granted trackage rights to BNSF over the 

Central Corridor, those rights will have absolutely no effect upon geographic 

competition between Colorado and PRB coal. This is because BNSF has not been 

granted access to any Colorado coal mines, such as Kennecott's Colowyo mine. 

However, even if BNSF were to be granted access to Colorado coal sources, this 

would not restore geographic competition. 

BNSF access to Colorado coal sources would be deficient in several 

respects. First, BNSF suffers from the same conflict of interest as a combined 

UP/SP because both carriers extensively serve PRB origins and, therefore, will 

not have the incentive to price Colorado coal transportation at a competitive 

level. Second, the trackage rights compensation level in the BNSF Settlement 

Agreement is too high to allow BNSF to aggressively price its coal transportation 

service at the same level as the SP has been pricing its service. Tiiird, the 

overhead nature of most of BNSFs trackage rights will not provide sufficient 

traffic density to entice BNSF to operate as a tenant carrier over hundreds of 

miles of rail. Fourth, because BNSF pays only for its actual use of trackage 

- 3 -



rights, there will be no cost to BNSF to exit the market if it chooses not to 

exercise its trackage rights. In contrast, the SP will incur extensive costs by 

walking away from the Central Corridor. TTiis provides SP with much greater 

incentive to expand its markets over this line. This Lner point illustrates why the 

only way to truly restore actual geographic competition may be through 

divestiture. 

MRL has the characteristics required to restore geographic competition 

between Colorado and PRB coals. Principally, it is an independent carrier 

without a vested interest in the PRB. As a result, MRL will be in a position 

comparable to the SP today and, by owning the Central Corridor, will have all 

the same incentives as the SP to aggressively market Colorado coal. 

Furthermore, MRL's responsive application will preserve the benefits ô  the 

merger to both the UP/SP and to BNSF by permitting both carriers to operate via 

trackage rights over the Central Corridor. 

WHEREFORE, Kennecott respectfully requests that the Board grant the 

responsive application of MRL, if the Board concludes that divestiture of the 

central corridor is in the public interest. 

Respectfully submitted. 

April 29, 1996 

John K. Maser III 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-393-̂  
(202) 371-9500 

Attorneys for Kennecott Energy Company 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing COM.MENTS IN SUPPORT OF 

THE RESPONSIVE APPLICATION OF MONTANA RAIL LINK, INC. has been served 

via regular first class mail upon all parties of record in this proceeding on the 

29th day of April, 1996, and by facsimile to Washington, D.C. counsel for 

Applicants. 

kimee L. DePew 



32760 4-29-96 82870 



p 

REDACTED 
(To be Filed in the Public Record) 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

DOW.20 

Finance Docket No. ^2760 

Union Pacific Corporation, Union Pacific Railroad Company 
And Missouri Fanfir Railroad Company 

— Control And Merger — 

Southern Pacific Rail Corporation, 
Southern Pacific Transportation Company, St. Louis 

Southwestern Railway Company, SPCSL Corp. And The 
Denver And Rio Grande Western Railroad Company 

COMMENTS ON THE APPLICANTS' 
SETTLEMENT AGREEMENT WITH THE 

CHEMICAL MANUFACTURERS' ASSOCIATION 

submitted on behalf of 
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Nicholas J, DiMichael 
Jeffrey 0. Moreno 
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1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 
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They are, therefore, complementary. Indeed, the conditions requested in these 

two separate submissions are mutually exclusive because a grant of one will noi 

obviate the need for the other.i 

Dow's Comments On the CMA Settlement Agreement 

Dow believes that nothing that has been filed in this proceeding to date, 

including the Applicants' filing on April 19 of the CMA Settlement Agreement, 

has altered its views regarding the anticompetitive effects of the proposed merger 

on a region- and industry-wide basis. As noted above, Dow's March 15 letter to 

the Board identified serious concems regarding the dominance of the chemical 

and plastics industry in Texas and Louisiana by a merged UP/SP; potential 

duopoly effects; and the ineffectiveness of trackage rights under the BNSF 

settlement agreement. In Dow's view, the CMA Settlement Agreement does not 

fully cure these concems. 

Moreover, nothing that has been filed in this proceeding to date, including 

the Applicants' filing of the CMA Settlement Agreement, has altered Dow's views 

as set forth in the filings described above conceming the necessary relief that 

siiould be granted by the Board to remedy the anticompetitive effects of the 

proposed merger on the chemical and plastics industry and in the Gulf Coast 

petrochemical belt. 

On a plant-specific level, Dow's concems regarding its Freeport facility, 

which are addressed in its March 29th comments, are not satisfied at all by the 

CMA Settlement Agreement. Dow has requested conditions to preserve a build­

out option from its Freeport, Texas facilities to the SP. Dow notes that the 

matter of the potential Dow build-out was also addressed in die comments of the 

' The reason why this is true is summarized in Dow's March 29th Comments (DOW-11) at 
pp. 37-38 of the Presentation of Comments and Evidence (Tab A) and at pp. 31-32 of the Verified 
Statement of William L. Gebo (Tab B). 



Department of Justice on April 12, 1996, 

. See 

Comments of the United States Department of Justice, Verified Statement of W. 

Robert Majure, p. 15-18 (DOJ-8). 

Although Dow theoretically could request arbitration of its build-out claim 

under the CMA Settlement Agreement in order to get access for the BNSF to the 

build-out point on the SP line, this right is of no use to Dow, a matter which is 

discussed in Dow's March 29 comments.̂  

. The combination of these factors makes Dow a clear example of a 

build-out situation that does not appear to benefit from the CMA Settlement 

Agreement. 

Furthennore, the CMA Settlement Agreement, which does not provide any 

actual relief for shippers who will lose build-outs as a result of the merger, 

suffers from several general deficiencies. The Agreement is unclear as to what is 

to be arbitrated. It identifies as the arbitration standards or "principles" the 

standards identified in Finance Docket No. 32549 or stanoards or "principles" 

that may be articulated by the Board in this proceeding. However, in numerous 

discovery conferences in this proceeding, the Applicants have alreadv raised 

2 Pursuant to Section 15 of the CMA Agreement, Dow is not obligated to pursue merger-
related conditions under the Agreemen and the Agreement is without prejudice to Dow's rights to 
seek altemative or additional relief in this proceeding. 



substantial disagreements over the meaning of the agency's decision in Finance 

Docket No. 32549 regarding build-outs, and such arguments certainly will 

continue to be made in any arbitration proceeding. Finally, and most 

importantly, the CMA Settlement Agreement grants BNSF the exclusive franchise 

to be the build-out carrier, a fact that already makes the CMA Settlement 

Agreement inconsistent with existing precedent regarding a build-out.^ 

WHEREFORE, Dow believes that the Board should not treat the CMA 

Settlement Agreement as a complete cure for the broad or plant-specific 

anticompetitive problems of the merger as set forth in the prior comments cf 

Dow. Dow reiterates its request for (1) divestiture of parallel lines in Texas and 

Louisiana and parallel lines to the midwest, and (2) for conditions that wil l 

preserve an economically viable build-out option at Freeport. 

Respectfully subrruHed, 

Nicholas J. DiMichael 
Jeffrey O. Moreno 
DONELAN, CLEARY, WOOD & M/.SER, P.C. 
1100 New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

April 29, 1996 ' Attorneys for The Dow Chemical Company 

^ In Finance Decket No. 32549 [Decision No. 38] at 63, the Board, in order to preserve a 
build-out option to Okiahoma Gas & Electric Company, expressly stated, "We will allow OG&E 
(not applicants) to choose the carrier that is to receive tlie trackage rights." 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing COMMENTS ON THE 

APPLICANTS' SETTLEMENT AGREEMENT WITH THE CHEMICAL 

M A N U F A C T U R E R S ' ASSOCIATION has been served via regular first class mail 

upon all parties of record in this proceeding on the 29th day of April, 1996, and 

by facsimile to Washington, D.C. counsel for Applicants. 

I < — 

i\imee L. DePew 
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BEFORE THE 
SURFACE T R A N S P O R T A T I O N BO.ARD 

KCS-49 

Finance Docket No. 32760 

UNION PACIFIC CORPOR.\TION. UNION PACIFIC RAILROAI)- COMPANY 
AND MISSOURI P.-' ZIFIC RAILROAD COMPANY 

-- CONTROL ANT) MERGER --
SOUTHERN PACIFIC R.-\IL CORPORATION. SOUTHERN PACIFIC 

TR.\NSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMP.ANY, SPCSL CORP. AND THE DEN'\'ER AND 

RIO GR.\NDH WESTERN R.\ILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
MOTION TO REQUIRE AiVfENDMENT TO APPLICATION 

OR IN THE ALTERNATIVE TO ALLOW PARTIES TO CONDUCT DISCOVERY 
AND SUmi lT EVIDENCE RELATING TO APPLICANTS' SETTLEMENT 

AGREEMENT WTTH CMA (UP/SP-:i9) 

Richard P. Bruening 
Robert K. Dreiiing 
The Kansas Cit\' Southem 
Railway Company 
114 West I l th Street 
Kansas City. Missoun 64105 
Tel: (816)556-0392 
Fax: (816)556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metailo 
Collier, Shannon, RiU &. ScQii 
3050 K Street, N.W. 
Suite 400 
Washin£ 'n, D.C. 20007 
Tel: (202)342-8400 
Fax: (202)338-5534 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 - East Tower 
Washington, D.C. 20005 
Tel: (202)274-2950 
Fax: (202)274-2994 

.April 29, 1996 

ENTERED 
Offics of the Secroury 

APR 3 0 19̂6 

Part of 
Public Record 

Attorneys for The Kansas City 
Southem Railway Company 



KCS-49 

BEFORE THE 
SURFACE TR.ANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPOR.ATION, UNION PACIFIC R.AILROAD COMPANY 
AND MISSOURI PACIFIC FAILROAD COMPANY 

- CONTROL ANT) MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOLTHERN PACIFIC 

TR.ANSPORT.ATION COMPA.NY, ST. LOmS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DEN'\'ER ANT) 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOLTHERN R.AILWAY COMPANY'S 
MOTION TO REQUIRE .AMENDMENT TO APPLICATION 

OR IN THE ALTERNATIVE TO ALLOW PARIIES TO CONDUCT DISCOVERY 
ANT) SUBMIT EVIDENCE RELATING TO APPLICANTS" SETTLEMENT 

AGREEMENT WTTH CMA (UP^SP-2191 

On November 30, 1995, .Applicants tiled their .Application for Control and Merger.' 

Recognizing that the merger would create substantial anticompetitive conditions, .Applicants 

entered mto an Agreement with Burlington Northern Railroad Company and The .Atchison, 

Topeka and Santa Fe Railway Company ("BN7Santa Fe") dated September 25, 1995, and 

amended on November 18, 1995 (hereinafter collectively referred to as "the Agreement"). 

The Agreement granted to BN/Santa Fe close 'o 4,000 miles of trackage rights, which 

Applicants have characterized as ameliorating the competitive harms that would result from 

an unconditional merger of these two railroads. .Applicants' reliance upon the Agreement as 

' The .Application was supplemented on December 21, 1995. Collectively these documents 
are referred to as "the Application." 



providing a soluuon to the competitive narms resulting from the merger permeates their 

Application and the Verified Statements submitted in support of the .Application. 

Numerous parties, including The Kansas City Southem Railway Company ("KCS"), 

were quick to notice that on its face the Agreement is deficient in several respects and that it 

provides no true solution at all, contrary to the assertions contained in the Application and 

supporting statements. Discovery was undertaken, and the tenns and efficacy of the 

Agreement as a solution to the competitive problems was explored in depth. In light of the 

condensed procedural schedule established by the Commission, relatively few depositions 

were ta<ten; however, in most of the depositions, the terms or efficacy of the .Agreement was 

explored. 

On March 29, 1996, approximately 150 parties submitted comments, protests, 

requests for conditions or inconsistent or responsive applications. These filings were made 

based upon the Application, the Verified Statements submitted with the Application, and the 

discovery conducted by a host of interested parties as to the Application, including rhe 

Agreement. Of signit'cance to this motion, the majority of these filings discussed the effect 

of the Agreement on the "proposed transaction." 

Subsequently, on April 18, 1996. Applicants entered into a Agreement with the 

Chemical Manufacturers Association ("CMA") and BN/Santa Fe (the "CMA Agreement"), 

which amended the Agreement in numerous ways. The CMA Agreement extends BN; Santa 

Fe's overhead trackage nghts over three routes; it allows BN/Santa Fe access to new 

facilities; it will modify contracts with shippers at 2-to-l points in Texas and Louisiana (as 

the term "2-to 1" is defined by .Applicants); it will cap reciprocal switch charges at 2-to-l 



points at $130. subject to annual adjustmen: it purports to provide BN/Santa Fe with equal 

access to Dayton Yard; it provides for maintenance and improvements of lines to be paid 

from BN/Santa Fe trackage rights fees; it provides for adjustment of trackage nghts fees 

based on the cost of maintenance and ope.ating costs; it gives BN/Santa Fe the right to 

handle traffic open to all of UP, SP and KCS at Lake Charles and West Lake, Louisiana and 

at Texarkana, Texas/Arkansas and Shrevepon, Louisiana to and from the Memphis BEA, 

with certain limitations; it provides for a dispatching protocol for trackage nghts; it allows 

BN/Santa Fe access between Houston and Memphis on either the UP line or the SP line; it 

deals with access to Mexican border points and BN/Sanca Fe's purchase of a yard at 

Brownsville; it allows BN/Santa Fe service to all shippers previously served only by both UP 

and SP, regardless of whether the shipper hat̂  ever shipped by either UP or SP ar.d grants 

BN/Sai-.ta Fe senice to new facilities located within the geographic boundanes of the 2-to-l 

points (as defined in the original Agreement); and it deals with topics such as arbitration, 

STB oversight and C\LA's withdrawal of its opposmon to the merger.-

These sweeping changes in effect result in an entirely new agreeme .t between 

Applicants and BN/Santa Fe and drastically change the character of the transaction descnbed 

The extent to which these changes wUl actually alleviate the admitted anticompetitive 
erfects of the proposed transaction is precisely the issue. Applicants have stated that they will 
rely on the proposed changes in their Apnl 29th filing. (UP/SP-219 at 1). Of course until such 
a filing is made, KCS cannot determine the extent to which Applicants will claim the CMA 
Agreement alleviates the anticompetitive problems nor the precise ext'̂ nt to which the CMA 
Agreement changes the parameters of the "transaction" as set forth in the Application. 
.Accordingly, as set fonh later in this motion, all parties snould be given the nght to conduct 
discovery and comment on the CMA Agreement. However, regardless of the efficacv of the 
CMA Agreement in resolving the anticompetitive problems, the CMA Agreement does 
significanUy change the "transaction" which AppUcants had set forth in their Application. 



in the Application. According y, the Board has before it an Application that relates to the 

transacuon as onginallv contemplated by Applicants, but it does not, however, have an 

Application that incorporates the effects of the CM.A Agreement, which is .'i totally changed 

transaction. 

49 U.S.C. § 11343 sets forth the "transactions" that must be approved by the 

Commission (now the STB), and section 11344(b)(1) sets forth the cnteria the Board must 

use in determining whether such a "transaction" is in the public interest. Pursuant to those 

statutory standaids. the rules of the STB require that an Application include numerous 

exhibits, some of which are particularly significant to the Commission's assessment of the 

effect of the CMA Agreement on the transaction described in the Application. For instance, 

49 CFR § 1180.6(a)(2)(i) requires Applicants to describe the effect of the transaction on 

inter- and intramodal competition, including a description of the relevant markets. Section 

ll80.6(a)(2)(ii) requires a description of the financial consideration involved in the proposed 

transaction on any economies to be effected in operations and any increase in traffic 

revenues, eamings available for fixed charges, and net eamings, expected to result from the 

consummation of thw proposed transaction, and the effect of the increase, if any of total fixed 

charges resulting from the proposed transaction. .Applicants also are required by Section 

1180.6(a)(2)(iv) to describe the effect of the proposed transaction upon the aaequacy of 

transportation service to the public, as measured by the continuation of essential 

transportation services by applicants and other earners. 

Labor considerations are covered by Section 1180.6(a)(2)(v), which requires a 

description of the effect of the proposed transaction upon applicant carriers' employees ("by 



class or craft), the geographic points where the impact will occur, the timeframe of the 

impact (for at least 3 years after consolidation), and whether any employee protection 

agreements have been reached. The Application also must disclose the effect of inclusion (or 

lack of inclusion) in the proposed transaction of other railroads in the territory under 48 

U.S.C. 11344. (Section 1180.6(a)(2)(vi).) 

Additionally, Board mles provide for submission of information and data with respect 

to environmental matters prepared in accordance with 49 C.F.R. Part 1105. In major and 

significant transacdons, applicants shall, a.s ^ as possible, and no later than the filing of a 

notice of intent, consult with the Commission's Energy and Environment Branch for proper 

format of the environmental report (49 C.F.R. Section 1180.6(a)(8)).̂  The mles also 

require that Applicants tile analyses of the impacts of the proposed transaction - both adverse 

and beneficial on intermodal and intramodal competition for freight surface transportation in 

the regions affected by the transaction and on the provision of essential services by applicants 

and other carriers, and a detailed Operating Plan must be submitted (49 C.F.R. Sections 

1180.7 and 1180.8). 

The Environmental Report submitted with the Application was based upon inadequate and 
inconect informcion. The Environmental Report ("ER") was then used to prepare a 
Preliminary Draft Environmental Assessment ("PDEA"). and eventually the Environmental 
Assessment ("EA") itseif. Thus, in the end, the STB is relying upon onlv an inadequate and 
incon-ect environmental analysis of the merger as originally'proposed. The insufficiencies of 
the ER, PDE.A and EA are exacerbated bv introduction of even more trackage rights' being 
granted to BN/Santa Fe under the CMA Agreement. 

- 5 -



The Application included these required tilings.^ In fact, as Applicants' counsel 

stated in a hearing before Administrative Law Judge Nelson, 

All of the issues that these folks say are so thorny and difficult are addressed 
very extensively in the application. We went the extra mile on that. We 
didn't leave things for rebuttal. Any issue :hat anyone raised with us in 
discussions, we addressed in the application. 

December 1, 1995 hearing, Tr. p. 53. 

However, the "transaction" descnbed in the Application and explored by the parties in 

discovery is a distant cousin to the transaction that is currently before the Board. Indeed, the 

"proposed u^saction" so often refen-ed to in section 11344Cb)a)(A)-(E) is no longer the 

"proposed transaction" set forth m the Application and in which over 150 parties submitted 

comments about on March 29th. The Operating Plan, as ongmally submitted, is now 

obsolete. The Market Impact Analysis perfonned jy Messrs. Peterson and Barber was 

premised on the Agreem ênt, and does not consider the impacts of the CMA Agreement on 

competition. Likewise the revenues, benefits, traffic projections and operating economies, so 

succinctly summarized in the Summary of Benefits (Appendix A to Application), are no 

longer accurate. Further, the financial tenns of the CMA Agreement are not fully disclosed, 

e^, paragraph 5, deals with equal access to Dayton Yard, on economic terms no less 

favorable than the terms of JP/SP's access, for storage-in-transit of traffic handled by 

BN/Santa Fe pursuant to the Agreement," and paragraph 6 provides for UP/SP to place 

100% of trackage nghts fees into a segregated fund to be spent on maintenance, capital 

The Application also included a notice of exemption for settlement related trackage nghts 
pursuant to the Agreement together with petitions for exemption related to acquisidon and 
operauon of trackage m the states of California, Texas and Louisiana and several other related 
applications (Finance Docket No. 32760, Sub. No. 1, 2, 3, 4. 5, 6, 7, 8, and 9) 
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improvements, etc. The Application, is thus quite simply inadequate to accurately reflect the 

"proposed transaction" now being put forth by Applicants. Accordingly, Applicants should 

be required to submit an amended application to present to the Board the information that the 

STB is required to examine in analyzing the public interest of a "proposed transaction." 

Upon Applicants' filing ot their amended applicauon, parties should be afforded the 

opportunity to "test the Amended .Application" by conducting discovery as to the issues 

raised in the Amended Application. KCS recognizes that Applicants would object to 

discovery as to any issues not raised for the first time in the .Amended Applicauon. and 

KCS's request is limited to discovery as to new data presented for the first time in the 

Amended .Application. 

Authority for requiring Applicants to fumish the Board with impact analyses of the 

CMA Agreement is established in 49 C.F.R. Section 1180.7: "The Com.mission may 

identify particular markets and issues that it believes warrant further study." Further, in this 

proceeding the Commission specifically reser/ed "the nght to require the filing of 

supplemental information fromi applicants or any other party or individual, as necessary to 

complete the record in this matter." (Decision No. 9. p. 9.) .Addiuonally. trie 

.Administrative Procedure Act, 5 U.S.C. § 556(d). provides that "[a] party is entided to 

present his case or defense by oral or documentary evidence, to submit rebuttal evidence, 

and to conduct such cross-examination as may be required for a full and tme disclosure of 

the facts." 

The authority for the Board's ability to issue an order requiring amendment of the 

.Application therefore cannot be questioned. Indeed, in similar circumstances, the 
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Commission has required Applicants of a merger transaction to submit an amended 

application and allowed for additional comments .n such new information. In 1993, 

Applicant UP filed an application to acquire control of Chicago and North Westem Holdings 

Corporation and Chicago and North Westem Tra"<-K>rtation Company ("CN^"), Docket No. 

32133. ShorUy before oral a-gument on a Morion to Dismiss, Applicants tiled an S-3 draft 

prospectus with the SEC for sale of CNW stock. The stock sale and related events were 

descnbed by the Commission as having "considerable importance" to the application. 

Despite the Commission's finding that the original application presentee' a pnma facie czse as 

required by 49 CFR § 1180.4(c)(8), it alsc noted that presentation of a pnma facie case 

"does not bind the Commission in its determination of the application on its merits." Union 

Pacific Corporanon, Union Pacific Railroad Company and Missouri Pacific Railroad 

Company - Control - Chicago and North Western Holdings Corporation 2nd Chicago and 

Nonh Western Transponation Company, 9 ICC 2d 939, 1993 ICC Lexis 183 (September 17, 

1993) at '25. The Comm.ission therefore required Applicants to supplement their 

Application 

Because of rhe stock sale and related events, there is now a specific transaction 
that we can anJyze, and it is now necessan' for applicants to supplement their 
applicauon with evidence that will conform to Lhe actual transaction we will be 
scmtinizing. 

Id at *27. The CMA .Agreement is described by .Applicanti <is an "important settlement." 

(UP/SP-219, p.l). The significance of the CM.A Agreement thus warrants "the filing cf 

supplemental information from applicants . . . necessary to complete the record in this 

matter." (Decisicn No. 9, p. 9) 
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Plainly, the issue of the competitive impact of this merger is the central issue in this 

case. Just as plainly, reliance by the Boaid on the CMA Agreement as having any weight as 

a solution to the anticompetitive effects of the merger without requiring the statutory 

disclosures and permitting discovery, cross-examination, or rebuttal could render the Board's 

decision reversib'e. In People of State of Illinois v. United States, 666 F.2d 1066 (7th Cir. 

1981), the Court found that the opposing parties in an abandonment proceeding should have 

been afforded the right of cross-examination with regard to supplementary evidence filed by 

the railroad applying for abandonment. The court began by quoting long-estabhshed 

precedent: 

"rnhe more liberal the practice in admitting testimony, the more imperative 
the obligation to presenl the essential mles of evidence by which rights are 
asserted or defended . . . . All parties must be fully appnsed of the evidence 
submitted or to be considered, and must be given opportunity to cross-examine 
witnesses, to inspect documents, and to offer evidence in explanation or 
rebuttal. In no other way can a party maintain its rights or m.ake its defense. 
In no odier way can it test the sufficiency of the facts to support the 
findings . . . ." 

666 F.2d 1066 at 1082 (quoting I.C.C. v. Louisville & Nashville R.R., 227 U.S. 88, 93 

(1913)). Then, t.he Court pointed out that (1) the test is whether matenal facts are in dispute 

and whether verified statements provide an adequate basis for resolution of the disputed 

factual questions, and (2) that a prior history of cross-examination is very significant, 

particularly whe:; it shows that "the opportunity for cross-examination was critical in 

achieving an accurate determination of the facts." 666 F.2d at 1082-83. 

This rationale is especially tme in this proceeding where neither the Application, the 

witness testimony nor discovery dealt with the efficacy of the trackage rights dealt with in 

the CMA Settlement. Thus, without disclosure by Applicants of the prerequisite data 
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required by the statute and the regulations as enumerated above an^ the opportunity to 

conduct discovery, the Board should not consider the CMA Agreement in making its 

detenninarion as to the appropnate solutions for the anticompetitive effects of this merger. 

There are fimdamental issues of materia' fact in dispute with respect to the CMA 

Settlement, including whether it resolves any adverse competitive consequences of the 

merger. Further, there are no verified statements supporting the claim that the CMA 

Agreement solves aU competitive impact issues. Indeed, of the 13 issues relaung to the anti­

competitive concems identified by CMA in its March 29, 1996 comments (CMA-7), the 

CNLA Agreement resolves only 3, and it does not even purport to resolve competiuve issues 

raised by other parties. 

If the Board does not require Applicants to submit an Amended Application, KCS 

shows that at a bare minimum, all parties of record should be allowed to conduct discovery 

as to the effect of the CMA Agreement and to present evidence on this issue. Nonappiicant 

parties are entitled to explore the alleged benefits and synergies that Applicants claim will 

result from the CMA Agreement in order to provide the Board with a complete record upon 

which It can base its decision m this the largest rail merger to face the Board. 

AppUcants state that the CMA Agreement will be addressed in its rebuttal filint' 

(UP/SP-219, p.l); however, at that stage of the proceedings the parties will have no 

opportunity to present further evidence that may illustrate the inadequacy of the CMA 

Agreement. In Pittsburgh and Lake Ene Railroad Co. v. I.C.C, 196 F.2d 1534 (D.C Cir. 

1986). the Circuit Coun affirm.ed the Commission's striking of "a completely new efficiency 

study" because it was inuroduced in rebuttal "at a stage in the proceeding at which the 

- 10 



opposing party will not have an opportunity to respond" 796 F.2' at 1544. See also, Anzona 

Electric Power Cooperative Inc. v. Atchison. Topeka and Santa Fe Ry., Docket No. 37437 

(May 22, 1987) at pp 2-3. Accordingly, the Commission should allow parties discovery as 

to the CMA Agreement or disregard it entirely. 

Under the APA (5 U.S.C. § 556(e)), the "adscript of testimony and exhibits, 

together with all papers and requests filed in the proceeding, constitutes the exclusive record 

for decision . . . ." (Emphasis added). The courts of appeals have uniformly insisted that 

decisions be made on the adversanal record, e^. United States Lines, Inc. v. Federal 

Mannme Commission. 584 F.2d 519, 534-36 (D.C. Cir. 1978) (absence of adversanal 

comment by parties created barrier to effective judicial review); American Iron and Steel 

Institute v. Environmental Protection Agency, 568 F.2d 284, 296-97 (D.C. Cir. 1977) 

("touchstone" of review is administrative record rather dian "post hoc rationalizations of 

counsel or even agency members"); Ponland Cement Ass'n ("critical defect" in .igency 

decisionmaking process when comments not received from all pertinent parties); Dry Color 

Manufacturers' Ass'n, Inc. v. Oil, Chemical and Atomic Workers Int'l Union, 486 F.2Q. 98, 

103-4 (3d Cir. 1973) (Department relitd on report found not part of the record); and. 

Department of Public Service Regulation, Public Service Commission, State of Montana v. 

United States, 344 F. Supp. 1386 1389-90 (D. Mon. 1972) (ICC order granting certificate 

of abandonment annulled, set aside and permanently enjoined when plaintiffs established 

prejudice because ICC considered effect of merger outside the record). Accordingly, if 

Applicants are not required to amend their Application to support the claimed benefits of the 

CMA Agreement, the parties should be allowed to pierce the ipse dixit claims made by 

Applicants regarding the effect of the CMA Agreement upon competition by conducting 

discovery to the effect of the CMA Agreement. 
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CONCLUSION 

Throughout this proceeding Applicants have claimed that the original trackage rights 

Agreement with BN/Santa Fe resolved all the 2-to-l problems occasioned by the merger. 

After months of discovery and review of the comments submitted by approximately 150 

parties, .Applicants now appear to aamit that, after five months of vigorous defense of the 

onginal Agreement, the Agreement that formed the cornerstone of their .Application was 

insufficient. Applicants would now have the Board accept their unsupported position that the 

"New and Improved .Agreement" in fact solves the competitive problems that the "Original 

Formula" did not. Like the original Agreement, the CMA Agreeme:u should be supported 

by an Amended Application with an opportunity for the paraes to explore Applicants' 

positions through discovery. Altematively, parties should be allowed discovery as to the 

CMA Agreement and to present evidence on this issue. 

Respectfully Submitted, 

Richard P. Bmening 
Robert K. Dreiiing 
The Kansas City Southem 

Railway Company 
114 Ŵ est Ilth Sn-eet 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
Collier, Shannon, RiU & Scott 
3050 K Street, N.W., Suite 400 
Washington, D.C. 2000':' 
Tel: (202) 342-8400 
Fax: (202) 338-5534 

April 29, 1996 

.Tohn R. Molm 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 - East 1 v - r 
Washington, D.C. 20005 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

.Attorneys r'or The Kansas City 
Southern Railway Company 

- 12 



CERTIFICATE OF SERVICE 

I hereby certify hat a tme copy of the foregoing "The Kansas City Southem Railway 

Company's Motion to Require .Amendment to .Application or in the Alternative to Allow 

Parties to Conduct Discovery and Submit Evidence Relating to Applicants' Settlement 

Agreement with CMA (UP/SP-219)" was served this 29th day of April, 1996, Dy hand 

delivery to counsel for Applicants and by hand delivering or depositing a copy in the United 

States mail in a properly addressed envelope with adequate postage thereon addressed to each 

other partv cf record. 

Attomey for The Kansas City Southem 
Railway Company 
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V 

W R I T E R ' S D I R E C T O I A L 

(202) 973-7603 

I 
W 
1 

HARKINS CUNNINGHAM 
A T T O R N E Y S AT LAW 

S U I T E 6 0 0 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N , D .C . 2 0 0 3 6 - I 6 0 9 

2 0 2 9 7 3 - 7 6 0 0 

F A C S I M I L E 2 0 2 9 7 3 - 7 6 I O 

A p r i l 17, 1996 

? / s - / j /> 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W., Room 1324 
Washington, D.C. 2C423 

l a O O O N C C O M M E R C E S O U * ! « C 

z o o s M A R K E T S T R E E T 

P M I L A O E L P H I A , P A I 9 I O U - 7 0 « 2 

2 1 5 a S I - 6 7 0 O 

F A C S I M I L E 2 I S a S I - 6 7 I O 

'I'lT'T 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern P a c i f i c 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document designated as UP/SP-
218, Applicants' Fourteenth Set of Discovery Requests. 

Your^ t r u l y , \ 

ije -aid P. Norton 

cc: The Honorable Jerome Nelson 
Res t r i c t e d Service I ' s t 



BEFORE TKE 
SURFACE TRANSPORTATION BOARD 

UP/SP-218 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, tJNION PACIFIC RAILROAD COMPANY 
AND MISSOimi PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION ':OMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPAJIY 

APPLICANTS' FOURTEENTH SET OF DISCOVERY REOUESTS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PALTL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
P a c i f i c R a i l Corporation." 
Southern P a c i f i c Transportation 
Companv. St. Louis Southwestern 
Railwav Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A, RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n q 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Companv and Missouri 
P a c i f i c Railroad Company 

April 17, 1996 



UP/SP-218 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C:)MPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FOtJRTEENTH SET OF DISCOVERY REOUEST.q 

Pursuant t o 49 C.F.R. §§ 1114.21 et seg., and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n g s of Judge Nelson on March 8, 1996 ("March 8 

r u l i n g s " ) . Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW d i r e c t the f o l l o w i n g i n t e r r o g a t o r i e s and document requests 

CO each party ("you") who made a f i l i n g on or about March 29, 

1995, and i s l i s t e d i n the Appendix. You should respond t o those 

requests designated f o r response by you. 

Responses should be delivered as soon as possible, and 

i n no event l a t e r than 5:00 p.m. on the s i x t h calendar day from 

the date of service hereof (see March 8 r u l i n g s , Tr. 2061). 

According t o Judge Nelson, claims of undue buruen must "be 

de t a i l e d as t o time, money, physical l i m i t a t i o n s , geography, or 

any other fa c t o r s making the alleged burden" ( i d . , Tr. 2061), and 

you must bri n g documents f o r which claims of irrelevance or 

p r i v i l e g e are made t o a hearing, f o r review by the Administrative 

Law Judge and immediate production ( i d . , Tr. 2056). You are 
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requested t o contact the undersigned promptly t o discuss any 

objections or questions regarding these requests w i t h a view to 

resolving any disputes or issues of i n t e r p r e t a t i o n informally and 

exped i t i ously. 

DEFINITIONS AND INSTRUCTIONS 

Applicants incorporate by reference the d e f i n i t i o n s and 

in s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and requests 

f o r production of documents. [A copy of those d e f i n i t i o n s and 

in s t r u c t i o n s i s enclosed f o r pa r t i e s not served w i t h a f i r s t 

s e t . ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

t h a t you made or served i n response t o the A p p l i c a t i o n , including 

documents t h a t were put or due t o be put i n a document depository 

on or about A p r i l 1, 1996, i n conjunction w i t h those f i l i n g s , 

pursuant to the March 8 r u l i n g s , or i n response t o the f i r s t set 

of discovery requests. 

INTERROGATORY 

1. State the approximate number of shippers you 

contacted about providing a statement opposing the UP/SP merger 

in whole or in part or supporting the position you have stated. 

[CR, KCS, MRL, Tax-Max] 

DOCUMENT REOUEST 

1. Produce documents s u f f i c i e n t t o i d e n t i f y the 

shippers you contacted about providing a statement opposing the 
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UP/SP merger in whole or in part or supporting the position you 

have stated. [CR, KCS, MRL, Tex-Mex] 

Respectfully submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevs f o r Southern 
P a c i f i c Rail Corporation. 
Southern P a c i f i c Transportation 
Companv. St. Louis Southwestern 
Railway Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

A p r i l 17, 1996 

CARL W. VON BERNITTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOIAN 
PAUL A. COKLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH II ///"^-^ 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burl i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs f o r Union P a c i f i c 
Corporation. Union P a c i t i c 
Railroad Companv and Missouri 
P a c i f i c Railroad Company 
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Finance Docket No. 32760 

Appendix to Applicants' Fourteenth Set of Discovery Requests 

Party Interrogatory Document Request | 

Conrail 

KCS 1 1 MRL 1 1 1 
Tex-Mex 1 1 I 



CERTIFICATE CF SERVICE 

I , Jennifer S. Dowling, certify that, on t h i s 17th day 

of April, 1996, I caused a copy of the foregoing document to be 

served by hand or facsi t i i l e transmission on a l l parties to whom 

i t i s directed so as to be received by 5:00 p.m., and by f i r s t -

class mail, postage prepaid, or a more expeditious form of 

delivery, on a l l other parties of record appearing on the 

restricted service l i s t in Finance Docket No. 32760, and on 

Director of Operations 
Antitrust Division 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger Notification Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 
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KCS-38 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS C I T Y SOUTHERN R A I L W A Y COMPANY'S RESPONSES TO 

APPLICANTS' FOURTH SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

Richard P. Bruening 
Robert K. Dreiiing 
The Kan.sas City Southem 

Railway Company 
114 West Ilth Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virgmia R. Metallo 
Collier, Shannon, Rill & Scott 
3050 K Street, N.W. 
Suite 400 
Washington. D.C. 20007 
Tel: (202) 342-8400 
Fax: (202) 338-5534 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 
Troutman Sanders LLP 
601 Pennsylvania Avenue, N.W. 
Suite 640 - North Building 
Washington, D.C. 20004-2609 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City Southern 
Railway Company 

April 15, 1996 



KCS-38 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S RESPONSES TO 
APPLICANTS' FOURTH SET OF INTERROGATORIES 

AND REOURSTS FOR PRODUCTION OF DOCUMENTS 

The Kansas City Southem Railway Company ("KCS") responds to Applicants' Fourth 

Set of Interrogatories and Requests for Production of Documents as follows: 

KCS reasserts and incorporates by reference, its General Objections to Applicants' 

discovery requests as set forth in KCS-28, paragraphs 3 through 13. Subject to these 

objections and to prior rulings by Administrative Law Judge Nelson, KCS responds to 

Applicants' individual interrogatories as follows: 

13. With respect to the transcript cited at KCS-33, p.48, (a) who prepared't; (b) 

was it prepared from a recording (if so, produce it); (c) are there any notes (if so, produce 

them); (d) who provided it to KCS; (e) is KCS aware of any alterations from what was in 



fact said on the conference call, inserted by anyone; (0 if so, identify same and who 

inserted them; (g) state fiilly KCS' knowledge, or lack of knowledge, as to the accuracy of 

the transcript. [KCS] 

Response: 

(a) James H. Sullivan of James H. Sullivan Research. 

(b) Yes. KCS does not have within its possession, custody or control the actiial 

recording. 

(c) If such notes exist, they are not in the possession, custody or control of KCS. 

(d) James H. Sullivan 

(e) Yes. 

(f) Pg. 10, line 42, the words "BYE BYE esp to Mike H-" were inserted by Mr. 

Sullivan. 

(g) Based upon tiie representation of Mr. Sullivan, KCS believes the transcript to be an 

accurate reflection of the September 26, 1995 Union Pacific Teleconference with 

analysts. 
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This 15th day of April, 1996. 

Richard P. Bruening John R. Molm 
Robert K. Dreiiing Alan E. Lubel 
The Kansas City Southem William A. Mullins 

Railway Company Troutman Sanders LLP 
114 West Ilth Street 601 Pennsylvania Avenue, N.W. 
Kansas City, Missouri 64105 Suite 640 - North Building 
Tel: (816) 556-0392 Washington, D.C. 20004-2608 
Fax: (816) 556-0227 Tel: (202) 274-2950 

Fax: (202) 274-2994 
James F. Rill 

Fax: (202) 274-2994 

Sean F.X. Boland 
Virginia R. Metallo 
Collier, Shannon, Rill & Scott 
3050 K Street, N.W., Suite 400 
Washington, D.C. 20007 
Tel: (202) 342-8400 Attomeys for The Kansas City Southern 
Fax: (202) 338-5534 Railway Company 
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CERTIFICATE OF SERVICF. 

I hereby certify that a tme copy of the foregoing "The Kansas City Southem Railway 

Company's Responses to Applicants' Fourth Set of Interrogatories and Request for 

Production of Documents" was served this 15th day of April, 1996, by hand delivery to 

Applicants and upon the restricted service list by U.S. mail. 

Attomey for The Kansas City Soutr.-sm 
Railway Company 



STB PD 32760 4-16-96 D 81494 



-—EFTTEmr 
Offico o« the S^.aotary 

APR 1 9 t995 

Partof 
Public Record 

LEFCRE THE 
SURFACE TRANSPORTATION BOARD 

Finarce Docket No. 32760 

Ui'IION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY. . 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL ANT MERGER --
SOLTTHERN PACIFIC RAIL CORPOIIATION, SOtJTHERN PACIFIC 
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UP/SP-217 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
Al̂ rD MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DEN\̂ ER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' TWFLFTH SET QF DISCOVERY REOUESTS 

Pursuant t c 49 C.F.R. §§ 1114.21 et seq.. and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n g s of Judge Nelson on March 8, 1996 ("March 8 

r u l i n g s " ) , Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW d i r e c t the f o l l o w i n g i n t e r r o g a t o r i e s and document requests 

to each party ("you") who made a f i l i n g on or about March 29, 

1996, and i s l i s t e d i n the Appendix. You should respond to those 

requests designated f o r response by you. 

Responses shculd be delivered as soon as possible, and 

i n no eve.it l a t e r than 5:00 p.m. on the s i x t h calendar day from 

the date cf service hereof (see March 8 r u l i n g s , Tr. 2061). 

According to Judge Nelson, claims of undue burden must "be 

det a i l e d as r.o time, money, physical l i m i t a t i o n s , geography, or 

any other factors making the alleged burden" ( i d . , Tr. 2061), and 

you must bring documents f o r which claims of irrelevance or 

p r i v i l e g e are made to a hearing, f o r review by the Administrative 

Law Judge and immediate production ( i d , Tr. 2056). You are 

requested to contact the undersigned promptly t o discuss any 

objections or questions regarding these roqtiests w i t h a view to 
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resol v i n g any disputes or issues of i n t e r p r e t a t i o n i n f o r m a l l y and 

expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

Applicants incorporate by reference the d e f i n i t i o n s and 

i n s t r u c t i o n s i n t h e i r f i r s t set of in t e r r o g a t o r i e s and requests 

f o r production of documents. [A copy of those d e f i n i t i o n s and 

i n s t r u c t i o n s i s enclosed f o r parties not served w i t h a f i r s t 

set. ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

that you made or served i n response to the Ap p l i c a t i o n , including 

documents that were put or due to be put i n a document depository 

on or about A p r i l 1, 1996, i n conjunction w i t h those f i l i n g s , 

pursuant to the March 8 r u l i n g s , or i n response to the t i r s t set 

of discovery requests. 

INTERROGATORY 

1. With respect to the statement at footnote 5 of 

Mr. Crowley's V e r i f i e d Statement that rates developed from the 

Waybill data "are higher than the actual rates paid by 

Sierra/Idaho," state (a) the actual rates paid by Sierra/Idaho, 

(b) the differences between the actual rates and the rates 

developed from the Waybill data, and (c) the reasons f o r the 

differences between the actual rates and the Waybill data. (SPF) 

2. With respect to Table 7 of Mr. Crowley's V e r i f i e d 

Statement, f o r each move summarized i n the table state (a) the 

t o t a l tonnage of the movement or contract, (b) the duration of 

the movement or contract, (c) whether the movement i s i n r a i l -
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owned or customer-owned equipment, (d) the date (or, at least, 

year) of the contract governing the movement, and (e) the 

identity of the destination customer. (SPP) 

3. With respect to Exhibit TDC-4, showing 

"transportation rates" for UP coal movements from Uinta, Hanna 

and Green River Basins for 1994, provide the same information 

with respect to UP coal movements from the Powder River Basin. 

(SPP) 

4. With respect to Exhibit TDC-7, provide data 

showing average revenue per ton-mile for each year 1984 through 

1994 for each of the four railroads included in that exhibit. 

(WCTL, WP&L, WPS) 

5. With respect to Table 7 of Mr. Crowley's Verified 

Statement, for each move summarized in the table state (a) the 

total tonnage of the movement or contract, (b) the duration of 

the movement or contract, (c) whether the movement i s in r a i l -

owned or customer-owned equipment, (d) the date (or, at least, 

year) of the contract governing the movement, and (e) tr.e 

identity of the destination customer. (WCTL, WP&L, WPS) 

6. With respect to Exhibit TDC-8, showing 

"transportation rates" for UP coal movements from Uinta, Hanna 

ana Green River Basins fo"^ 1994, provide the same information for 

UP coal movements from the Powder River Basin. (WCTL, WP&L, WPS) 

7. With respect to TU's August 1994 "Martin Lake Fuel 

Study, " provide i n tabular form -.he forecasted underlying f u e l 

p r ice data by year f o r each l i g n i t e source, the PRB source, and 



natural gas, i n nominal d o l l a r s and wit h assumed i n f l a t i o n rates 

i d e n t i f i e d f o r each source. I d e n t i f y and show the p r i n c i p a l 

components of each delivered price ( i . e . , assumed r a i l rates, 

r a i l c a r s , gas t r a n s p o r t a t i o n , minehead prices and wellhead 

p r i c e s ) . (TUE) 

8. State the average haul distance by truck and r a i l 

f o r each l i g n i t e mine serving Martin Lake. I d e n t i f y f o r each 

mine (a) the average production cost including c a p i t a l 

recovery/debt service, taxes and r o y a l t i e s , (b) the reserves 

available, (c) the coal q u a l i t y , (d) the major items of c a p i t a l 

equipment employed, (e) the s t r i p r a t i o and (f) the seams mined. 

(TtJE) 

9. I d e n t i f y a l l l i g n i t e reserves adjacent to or 

w i t h i n 50 miles of the Martin Lake plant or r a i l f a c i l i t i e s , 

i n c l u d i n g without l i m i t a t i o n the South Henderson reserve, and 

provide the f o l l o w i n g information f o r each: 

(a) Estimated recoverable coal q u a n t i t i e s ; 

(b) S t r i p r a t i o ; 

(c) Estimated mining costs; 

(d) Royalties; 

(e) Ownership, mineral and surface; and 

(f) Any estimate by TU of cost of t h i s coal ( i ) at the 

mine l e v e l and ( i i ) delivered to Martin Lake, 

whether mined by TU or by a t h i r d party. (TUE) 

10. State the projected cost of any a c q u i s i t i o n that 

TU has considered of advanced gas turbines (defined at CCGT wi t h 
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heat rates less than 8,000 Btu/Kwh), and specify the assumed 

delivered and wellhead gas price. (TUE) 

11. With respect to Exhibit TDC-2 to Mr. Crowley's 

V e r i f i e d Statement, state (a) which movements have been included 

i n t h i s e x h i b i t , (b) whether t h i s e x h i b i t i s meant to r e f l e c t a l l 

s i n g l e - l i n e UP coal movements from the PRB to any destir. 

(c) whether any single-line UP coal movements from the PRB i ̂.ve 

been excluded from the exhibit and, i f so, which ones, and (d) 

the percentage of total UP coal movements trom the PRE 

represented by the movements in the exhibit. (KENN) 

12. With respect to Exhibit TDC-4 to Mr. Crowley's 

Verified Statement, state (a) which movements have been included 

in this exhibit, (b) whether this exhibit i s meant to reflect a l l 

single-line SP coal m.ovements from Colorado and Utah to any 

destination, (c) whether any single-line SP coal movements from 

Colorado and Utah have been excluded from the exhibit and, i f so, 

which ones, and (d) the percentage of total SP coal movements 

from Colorado and Utah represented by the movements in the 

exhibit. (KENN) 

13. With respect to Table 1, at page 9 of Mr. 

Crowley's verified statement, provide information comparable to 

this table but expressed in terms of average revenue per ton-

mile, average cost per ton-mile, and average profit per ton-mile. 

(KENN) 
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DOCUMENT REOUEST 

1. Produce any f i l i n g s with regulatory commissions or 

any other public submissions or public statements relating to 

competition or substitution between coal and l i g n i t e . (TUE) 

2. Produce any studies, surveys or analyses of 

competition or s u b s t i t u t i o n between TU's l i g n i t e reserves and PRB 

coal. (TUE) 

3. Produce any studies, surveys or analyses of the 

relationship between TU's lignite reserves and mining capability, 

and i t s purchascc cf PRB ccal. (TUE) 

4. Produce a l l bids by t h i r d p a r t i e s received since 

1990 to supply l i g n i t e to TU's Martin Lake plant. 

5. Produce a l l studies, surveys and analyses, 

including without limitation submissions to the PUCT, on the 

acquisition by TU of advanced gas turbines (defined at CCGT with 

heat r'tes less than 8,000 Btu/Kwh). (TUE) 

6. Produce a l l studies, surveys and analyses of TU's 

use of PRB coal or lignite alternatives at the Big Brown plant. 

(TUE) 

7. Produce the actual Waybill data used by Mr. 

Crowley in preparing the calculations included in his v e r i f i e d 

statement and exhibits. (SPP, WCTL, WP&L, WPS, TtJE, KENN) 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railwav Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Companv 

CARL W. VON BFRNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY. JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C orporation. Union P a c i f i c 
R a i l r o a d Comoany and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

A p r i l 16, 1996 



CERTIFICATE OF SERVICE 

I , Michael A. List g a r t e n , c e r t i f y t h a t , on t h i s 16th 

day of A p r i l , 1996, I caused a copy of the foregoing document 

to be served by hand or facsimile transmission on a l l p a r t i e s 

to whom i t i s directed, and by f i r s t - c l a s s mail, postage 

prepaid, or a more expeditious form of d e l i v e r y , on a l l other 

p a r t i e s of record appearing on the r e s t r i c t e d service l i s t i n 

Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f fice 
A n t i t r u s t D i v i s i o n bureau of Competition 
Suite 500 Room 30 < 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

HUM 
Michael A. Li s t g a r t e n 
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LAW OFFICES 

• ZUCKERT, SCOUTT & RASENBERGER. L.L.P 
a e a S E V E N T E E N T H S T R E E T , N W 

W A S H I N G T O N . D.C. 2 0 0 0 6 - 3 9 3 9 

T E L E P H O N E I 2 0 2 I 2 9 6 - 8 6 6 0 

FACSIMILES; I 2 0 2 1 3 4 2 0 6 6 3 

I 2 0 2 I 3 4 2 - I 3 I 6 

A p r i l 12, :")96 

Via Hand Delivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th Street & Con s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Union P a c i f i c Corp., Union Pa c i f i c RR. Co. and Missouri 
P a c i f i c RR Co. — Control and Merger — Southern 
P a c i f i c R a i l Corp., Southern P a c i f i c Transp. Co., 
St. Louis Southwestern Rw. Co., SPCSL Corp. and The 
Denver and Rio Grande Western RR Co., 
Finance Docket No. 32760 

Dear Secretary Williams: 

Enclosed f o r f i l i n g are an o r i g i n a l and twenty copies of TM-
26, the Supplemental Comments of Shippers i n Support of the 
Responsive A p p l i c a t i o n of The Texas Mexican Railway Company. 
Also enclosed i s a 3.5" floppy computer disc containing a copy of 
each of the f i l i n g s i n Wordperfect 5.1 format. 

Sincerely, 

Richard A.' A l l e n 

Enclosures 

cc: A l l par ies of record 
ENTERED 

Office of the Secretary 

APR I 7 1996 

El Partof 
Public Record 

CORRESPONDECT OFFICES: LONDON, PARIS AND BRUSSELS 



TM-26 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORP., tJNION PACIFIC RR. CO. AND 
MISSOURI PACIFIC RR CO. 
— CONTROL Â TD MERGER — 

SOUTHERN PACIFIC RAIL CORP., SOUTHERN PACIFIC 
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO., 

SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP. 

Finance Docket No. 32760, Sub No. 13 

THE TEXAS MEXICAN RAILWAY CO. 
— TRACKAGE RIGHTS OVER LINES OF 

THE UNION PACIFIC RR. CO. AND SOUTHERN PACIFIC TRANS. CO. 

SUPPLEMENTAL COMMENTS OF SHIPPERS 
IN SUPPORT OF THE RESPONSIVE APPLICATION OF 

THE TEXAS MEXICAN RAILWAY COMPANY 

A p r i l 12, 1996 

Richard A. A l l e n 
Andrew R, Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th S t r e e t , N.W., S u i t e 600 
Washington, D.C. 20006-3939 
(202) 298-8660 
At t o r n e y s f o r The Texas 
Mexican Railway Company 

Office of tfie Secretary 

APR 1 7 m 

Partof 
Public Record 



TM-26 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORP., UNION PACIFIC RR. CO. AND 
MISSOURI PACIFIC RR CO. 
— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORP., SOUTHERN PACIFIC 
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO., 

SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP. 

Finance Docket No. 32760, Siib No. 13 

THE TEXAS MEXICAN RAILWAY CO. 
— TRACKAGE RIGHTS OVER LINES OF 

THE UNION PACIFIC RR. CO. AND SOUTHERN PACIFIC TRANS. CO. 

SUPPLEMEN'TAL COMMENTS OF SHIPPERS 
IN SUPPORT OF THE RESPONSIVE APPLICATION OF 

THE TEXAS MEXICAN RAILWAY COMPANY 

The Texas Mexican Railway Company makes t h i s supplemental 

f i l i n g t o submit a d d i t i o n a l v e r i f i e d statements of s h i p p e r s i n 

support of the Responsive A p p l i c a t i o n of t h e Texas Mexican 

Railway Company. These statements are a t t a c h e d . The p a r t i e s 

r e g i s t e r i n g t h e i r s upport f o r the merger are l i s t e d on t h e 

enclosed t a b l e of c o n t e n t s . 

R e s p e c t f u l l y s u b m i t t e d . 

Richard A. A l l e n 
Andrew R. Plump 
John V. Edwaiis 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth S t r e e t , NW 
Suit e 600 
Washington, DC 20006-3939 
(202) 298-8660 

A p r i l 12, 1996 A t t o r n e y s f o r Texas Mexican 
Railway Company 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i s 12th day of A p r i l , I have 

caused t o be served TM-26, Supplemental Comments of Shippers i n 

Support of the Responsive Application of the Texas Mexican 

Railway Company, by hand delivery upon the f o l l o w i n g persons: 

Arvid E, Roach I I 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins, Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I have also caused the foregoing to be served by f i r s t - c l a s s 

mail, postage pre-paid, or by a more expeditious manner of 

de l i v e r y , on a l l p a r t i e s of record i n Finance Docket No. 32760-

Dated: A p r i l 12, 1996 

'John V y^^wards 
/'Zucker€, Scoutt 

& Rasenberger, L.L.P. 
Brawner Building 
888 17th Street, N.W. 
Washington, D.C. 20006-3959 
(202) 293-8660 
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COxVTiXENTAL PAPER GRADING CO. 
PAPER MILL SUPPLIES 

1 « S S M i m a S T . 

caioAoo, zi.i.iiroi* eoeie 

March 22, 1996 

Mr. Vernon Williams 
Sur&ce Transportation Board 
Room 3315 
J2th and Constitution, N W. 
Washington, D C 20423-0001 

RE: Finance Docket No 32760, Union Pacific Corp , et a! - Contro! & Merger - Soutlwrn 
Pacific Rail Corp et al 

I have held the position of Transportation Manager at Continental Paper Grading for three years. 
Continental Paper Grading is a major national scrap paper broker Oui company shjps more than 
200 carloads of scrap paper annually from aL over the country in to Mexico via Laredo. Texas 

Our company has been a major user of rail service for transportation beTv»een the United Stales 
and Mexico. Coniiiicnta; Paper Grading has a strong interest in competitive rail transportation 
between the United States aiid Mexico The Laredo / Nucvo Laredo gatew ay is the primary route 
for shipments betueen the two countries for the majority of intemationttl traffic This gateway 
possesses the strongest infrastructure of customs brokers it also provides the shonest routing 
between major Mexican industrial and pcpulstion centers and the Midwest and Eastem United 
States. 

Cur company depends on competition to keep prices down and to spur improvements in products 
and services. Fo' many years Union Pacific and Southem Pacific ;)ave competed for our trafiRc via 
Laredo, resulting in substantial cost savings and a number of service innovations TexMex has 
been Southem Pacific's partner in reaching Laredo in competition with Union Pacific, as Southem 
Padfic does not reach Laredo directly 

A merger of Umun Pacifk and Southem Pacific will seriously reduce, if no eliminate, our 
competitive ahematives via the Laredo gateway Although these railroads have recently agreed to 
gjw certain trackage rights to the new Burlington Northern Santa Fe Railroad, we do not bdieve 
the BNSF, as the only other major rail system remaining in the Westem Unhed States, will be an 
effective compctitivT replacemerst for an independent Southern Pacific on this important route 

"03-25-1996 04:1IRI 1 312 226 2025 ' P.02 



I understand there is an altemative that will preserve effective competition for my traffic. Te.\Mes 
has indicated a willingness lo connect with other carriers via trackage rights to provide efficient 
competitive routes. Trâ Jcage riehts operating in such a way as to allow TexMex to be truly 
compcUt̂ 'e are essentia', ro r.aimain the competition at Laredo that would otherwise be lost in the 
mefger Thus 1 urge tbe Surlkce Transportation Board to correct this loss of competition by 
toiuliiioning this merger with a grant of trackage rights via efficient routes between Corpus 
Christi and these connecting railroads. 

Econotiucal access to intemational trade routes should not be jeopardized when the fijture 
prosperity of both countries depends so strongly on imemational trade. 

Yours truly, 

CONTINENTAL PAPER GRADING COJVtPANY 

Paul Carlson 

cc: Texas Mexican Railway Co. 

03-25-1996 04:llPn 1 312 226 2025 P-03 



P.O. Box 673 • Uredo, Texas 78042 -0673 • (210)723-7431 • Fax (210)723-0576 

V-irified Statement 
of 

Daniel B. Hastings. Jr. 
On behalf of 

Daniel B. Hastings. Inc. 

My name is Daniel B. Hastings. Jr.. President of Daniel B. Hastings. Inc. Our 
compan\ acts as an agent to represent many Forttme 500 companies that use rail 
transportation service between the United States and Mexico. We are involved 
in expediting thousands rail cars annually moving via the Laredo gateway. 

This high volume gateway is important because of the strong infrastructure of 
customs brokers, warehoising. transportation and distribution centers located 
there to support importers, and exporters. Laredo also provides the shortest and 
most direct route for shipments moving between the Midwestem and Eastem 
United States and the major industrial centers in Mexico. Use ofthis gateway 
versus other border crossings translates into major fmancial savings each year to 
the Fortune 500 companies we represent. We anticipate a 20% annual growth in 
the business we handle over the Laredo gateway. 

The majority of the business we handle involves shipments for the steel, 
automobile and minerals industries. We are verv' concemed about the loss of 
business that could occur at Laredo if the UP-SP merger is approved. From our 
perspective, the UP and SP-TexMex have competed strongly for business moving 
in this corridor. This competition has produced lower rates and better service 
over Laredo which has contributed to the tremendous growth in business moving 
over this gateway. We believe that a loss of competition in this corridor will 
decrease our abilit>' to handle import and export traffic in the future. 

We are also concemed that the combined UP-SP will concentrate only on the 
larger customers, leaving smaller shippers (many of whom we also represent) 
without competiti\'e rates or ser\ ice to continue their import and export activity. 
This would result in lost business for smaller shippers and for us at the Laredo 
border crossing. We understand that the TexMex Railroad is asking for trackage 
rights as a condition of the LT-SP merger. A stronger TexMex Railroad 
operating bet\\een Laredo and Houston and Beaumont would continue to provide 
rail shippers with a competitive option to move traffic over the Laredo gateway. 
We support the TexMex in this effort. Therefore, we ask thie Surface 
Transportation Board to strongly consider granting the trackage rights *o the 
TexMex Railroad. 

El Paso. Texas Eagle Pass, Texas Brownsville, Texas 
(915)599-1594 (210)773-5344 (210)541-0902 

Fax (915)599-2027 Fax (210)773-8896 Fax (210)541-4795 
- 3 -
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VERIFICATION 

I, Daniel B. Hastings, Jt., declare under penalty of perjury that the foregoing is 
tme and correct. Further, I certify that I am qualified and authorized to file this 
verified statement. 
Executed on March 1996. 

Daniel B. Hastings, Jr. 
President 

Subscribed and swom to before me on March 

^^i f^ SANJUANAP06AIMS 
MY C0MMSSI04 EXPIRES 

JuiylZ 1999 m 
Notary Public 

^ 1996. 



Degussa ^ 
Degussa 
Corporation 

VERIFIED STATEMENT 
of Andrew J . Polo 

on behalf of Degussa Corporation 

Finance Docket No. 32760. Union Pacific Corp.. et. a l . -
Control & Merger - Southern Pacific P a i l Corp.. et. a l . 

I am Andrew J . Polo, Distribution Manager, Chemical Group of 
Degussa Corporation. Degussa Corporation manufactures and 
distributes various products from three U.S. plants to many 
destinations, including Mexico. Below i s a summary of our 
plant locations, the serving railroad, and the products 
shipped. 

Location Serving Railroad Products 

Theodore, AL CSX Peroxide and feed supplements 
Ivanhoe, LA SP Carbon blacks. 
Anzas, TX SP Carbon black.3 

Degussa leases a substantial number of r a i l cars to move 
product. Our flee t currently consists of 200 tank cars and 600 
covered hopper cars. We also truck a significant amount of 
business, including bagged product into Mexico. 

Currently we ship less than 100 carloads annually into Mexico. 
Most of the t r a f f i c i s routed via SP-Corpus C h r i s t i , TX-TexMex. 
For years the UP and SP have competed for our Mexico business. 
As a result our company has benefited from lower rates and has 
been successful in penetrating the Mexico market. In fact we 
are working with our Mexican company (Degussa of Mexico) to 
expand our business there. We plan to open a transloaH and 
repackaging plant, and are considering locating i t at Pantaco, 
Mexico. Overall we believe that the option to truck product to 
this market w i l l not play a significant role in our plant 
expansion project due to somewhat high truck rates. 

Our plans to expand our business in Mexico w i l l be d i f f i c u l t 
without competitive r a i l rates and service to move our product. 
We are very concerned that the UP/SP merger w i l l eliminate r a i l 
competition that currently exists in south Texas. An absence 
of competition could translate into higher rates and slower 
service. Higher rates would make our delivered price 
noncompetitive in the export market. Higher t r a n s i t times 
would require us to maintain a larger inventory and would delay 
payments. 

We are very s a t i s f i e d shipping into Mexico via Laredo. F i r s t 
of a l l , t h i s gateway provides the shortest routing between our 
three plants and the markets we serve in Mexico Secondly, the 
concentration of customs brokers there serves to expedite our 

65 Challenger Ro?d Hidgefield Park NJ 07660 201-641-6100 



Degussa ^ 
Degussa 
Corporation 

shipments. Finally, Degussa of Mexico holds transportation 
contracts from Laredo to destinations in Mexico. In sum, the 
Laredo gateway w i l l work for our expansion project as long as 
we continue to have competitive r a i l rates that w i l l get us 
there. 

To date, the BNSP' has not expressed an interest in our Mexico 
t r a f f i c . We believe that the route they negotiated with the UP 
w i l l be circuitous and therefore probably w i l l not be 
competitive from a rate or service standpoint. Also, the BNSF 
does not have representation in Mexico. In contrast, the SP 
and TexMex, who have bid aggressively for our Mexico business, 
do have representation there. 

Therefore, we urge the Surface Transportation Board to grant 
the trackage rights that the TexMex i s seeking. We believe 
that t h i s action w i l l preserve the r a i l competition in the 
south Texas corridor that exists today. 

VERIFICATION 

I , Andrew J . Polo, declare under penalty of perjury that the 
foregoing i s true and correct. Further, I c e r t i f y that I am 
qualified and authorized to f i l e this verified statement. 
Executed on rr>i^oo-V. os,v^ctc- . 

(date) 

Andrew J. Polo 

Subscribed and sworn to before me on J^Qj-u^J^ ̂ f' 1'^ Q 

(date) 

Public 

NANCY A. MONTESANO 
NOTARf PUBLIC OF NEW JERSEY 

My Commission Expires Oct. 3, 1999 



V E R ; R E D STATEMhNT 
OF 

FRED SCHRODT 
ON BEHALF OF 

FARMLAND INDUSTRIES, INC. 

My name is Frederic E. Schrodt, Vice President of Transportation at 
Farmland Industries, Inc. My company is involved in the disttibution of 
grain, feed, tallow and dical to the Mexico market. Business levels into 
Mexico have continued to grow since the passage of NAFTA. In fact, we 
ship a high volume of business into Mexico. Trucks cannot effectively 
handle this volume, particularly to destinations farther south in Mexico. 
Thus, we rely on rail movement to keep product flowing into the Mexican 
markets we serve. 

Farmland is interested in retaining viable rail options to move our products 
into Mexico. In the past, the TexMex has provided a viable alternative for 
rail movement to Laredo. We believe that this alternative will disappear if 
the UP-SP merger is approved. For years the UP and SP-TexMex have 
competed for our Mexico business, particularly in instances where both 
railroads serve the origination point. Our company has benefited from this 
competition by using the lowest cost and most beneficial method to 
transport our products to Mexican markets. Without competition in south 
Texas to Laredo, rail rates are sure to increase. 

This loss of competition for our business could be remedied with a grant of 
trackage rights to the TexMex from Corpus Christi to Beaumont, TX. We 
believe that a TexMex operating from Houston and Beaumont in conjunction 
with other rail carriers could provide efiective competition to the combined 
UP-SP by connecting with an independent Class I carrier. 

The BNSF has at times not shown much interest in our Mexican shipments. 
The BNSF's decision to get involved with this aspect of our business is 
driven by their hopper car needs for the U.S. market. The BNSF is 
competitive for our Mexico business only when dernand for rail cars 
weakens. The TexMex, on the other hand, has always had a strong 
commitment to moving traffic into Mexico. That is why they must be given 
the opportunity to remain a viable carrier serving south Texas. 

In view of the foregoing, Farmland strongly supports the granting of 
trackage rights to the TexMex from Corpus Christi to Beaumont so that the 
TexMex will be able to provide effective competition for our rail shipments 
to Laredo. 



I. Fred Schrodt, declare under penalty of perjury that the foregoing is true 
and correct. Further, I certify that I am qualified and authorized to file this 
verified statement. Executed on March 28, 1996. 

Subscribed to and Sworn before me this ^.^^'^ day of March, 1996. 

/ 

otary Public 

't-Ci'CWmiAL WILSON 
!«jDunf puauc STAH OF MBSCSUW 

. JAOSGN COUNTY 
MYaWMBSTON EXP. SEPT M998 • 



Georgia ftdfic Corporation 133 Peacntme S-jeet v£ (30X33) 
P C 8c* 105S05 

Mar* 26. 199^ 

MI. Vernon Williams 
Surfxe Transportatk)n Board 
Room 3315 
12TH and Constitution, N.W. 
Washingon, D.C 20423-001 

Re. Finance Docket NO. 32760, Union Pacific Corp., e 
Control & Merger - Southem Padfic Rail Corp., ( ^ 

Dear .Mr. Williams: 

MV name is dark Handy, and l am Sr. Man^r-TTarisportation Negotiations for 
Georgia-Padflc Corporatioa In this capacity, i negotate rail transportation for Q-rs 
14 papermills and 39 boxpfants. Georgia-Pacific is one of the world's largest forest 
products companies with annual revenues of over 13 bnUon dollars. Annually, we 
ship over one hundred thousan<i cons of pulp and paper into Mexico by mil through 
the Eagle Pass and Laredo gatewaj^ 

Georgia-Padfic Corporatkxi has a strong interest in competitive rail transportation 
between the united states and Mexico. The Laredo/Nuevo Laredo gateway is the 
primary route for shipments between the two countries for Lhe majority of 
international traffic The gateway possesses the strongest infrastruaure of customs 
brokers- it also provides the shortest routing between major Mexican industrial and 
population centers and the Midwest and Eastem United States. 

our company depends on oompetition to keep prrces down and to spur 
Improvements in products and services. For many years union Padflc and southem 
Padfk: have competed for our traffic via Laredo, resulting in substantial cost savings 
and a number of service Innovations. TexMex has been Southem Pacific's partner rn 
reaching Laredo in competition with Union Padfk; as Southem Padfic does not reach 
Laredo directly. 

The merger of Union Pacific and southem Padfic. as cunentiy proposed will reduce, 
if not eliminate, our competitive alternatives via the Laredo gateway. Although 
tiiese raDroads have recently agreed to give certain trackage rights to tiie new 
Burlington Northem Santa Fe Pailroad. we do not believe Oie BNSF, as the only other 
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Mr Vemon Williams 
March 26,1996 
Page 2 

major rail system remaining in the Westem united states, will be a competitive 
altemative on thb Important route. 

1 understand there is an altemative that will presence effective competition fbr my 
traffic TexMex has indicated a willingness to connect Vvtth other carriers via 
trackage rights to provide effldent competitive routes. Trackage rights operating in 
such a way as to allow TexMex to be truly competitive are essential to maintain the 
competition at Laredo tiiat would be lost in the cunent merger proposal Thus I 
urge tfie Surface Transportation Board to alter tiic current merger proposal witii a 
grant of trackage rigfits via effident routes between corpus Christi and these 
connecting railroads. 

EconomicaJ access to international trade routes shouW not be jeopardized when the 
future prosperity of both countries depends so stror̂ y on international trade. 

Yours truly. 

Clark D. Handy 
senior Manager, Transportation Negotiations 
Pulp 6L Paper Lô stics 

CO The Texas Mexkan Railway Company 

* * TOTfiL PfiGE.02 * * 
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CMUsMcc umwTorte BASE • «A«JK)AD S A U ^ S T • CHCMtcAi. sront • uMgsroNe »«OOOCTS 

GULF COAST LIMESTONE, INC. 
p.O Box 66. Seabrook, Texas 77586 

Office (713) 474̂ 124 Fax (713) 474-3829 

March 25,1996 

Mr. Vemon Williams 
Sur&oe Transponatioi: Board 
Room3315 
I2tli and Coostituuon, N.W. 
Washington, D C. 20423-0001 

Re: Finance Docket No. 32760, Union Pacific Corp.. et al. - Control & Mergp- -
SouAem Paciiic RMI Corp.. et al. 

DOT Mr. Wiiliams: 

I have held the position of Vice President u Gulf Coast T.imeanne, Inc. for 10 years. 
G.CX. is a major retailer of limestone and other road materials. Our products ate used yy 
gcoeral industry in a wide variety of projects. Cutreotly, our company ships more than 
10,000 carloads of maTerjal annually fi\)m central Texas to various desdnations m Texa i. 
We arc always open to new maiketing opponmities which may iochide Mexico. 

Oulf Coast Lunestone has a strong interest in compeiitive rail transpottatioa betv.rcn ti s 
United States and Mexico. The Uuedo/ Nucvo Lsuredo gateway is the primary route foi 
shipments betweea the two oountiies for the majority of intemationai trafQc. This 
gateway possesses the strongest infiastiuctme of customs brokes. It aiso provides tiic 
shonest routing between ma^ Mexican industrial and population centers and tbe 
Midwest and Extern United States. 

Our conipany depends on competition to keep prices down and to spur impiovements b 
ptodaas and services. For many years Union Pacific and Southern Pacific bave 
competed for our traffic, resulting in substantial cost savings and a number of service 
iimcvations. Tcx.Mex has been Southern Pacific's partocr in reaching Laredo in 
competition with Union Pacific, as Southem Padfic does not readi Laiedo direcdy. 

03-26-1996 09:55AM 713 474 3829 
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A meteer of Union Pacific aod Southem Pacific will seriously reduce, if not eliminate, 
competitive ahematives via the Laredo gateway. Although these iaibx>ads have recent y 
agreed to give certain trackage rights va the aew Burlington Nor^em Santa Fe Railroa 
we do not believe the BNSF. as the only other maior rail system remaining in the West rm 
United States, will be an efifective conqjetitive: replacement fbr an independent Sootha i 
Pacific on tins important route. 

I imderstand there is an alteniatrve that will preserve effective competition. TexMex h s 
indicated a willingness to connect with otiier canieis via trackage ri^ts to provide 
efSdent coaqKtitive routes. Trackage ri^us operating in such a vray as to allow Tex^ cx 
to be truly competitive are essential to mainiain the competition at Laredo that would 
otiierwise be lost ixt the meiger. Thus I urge &e Surface Transportarion Boaid to corro t 
tiiis loss of competitioa by coaditiomng tliis merger with a giant to trackage rights via 
efficient routes between Coipus Christi and these connecting mlroada. 

Economical access to iniernational trade routes should not be jeopardized wlien the fiit re 
proqteiiiy of both countries depends so strongly on mteraatiouBt trade. 

Yours truly. 

Ro' itR. Robinson 

cc: The Texas Meacican Railway Company C/O Central Business Services 

03-26-1996 09:55«1 713 474 3829 P.03 
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Verified Statement 
of 

TOMME A TURNER 
on behalf of 

JAMES RIVER CORPOR.ATION 

Surfr.cj Transportation Board 
Finance Docket No 32760 

My name is Tommie A. Tumei I have been in Transportation and General Traffic Management 
for over thirty years. My current position is Manager of Rail Transportation at James River 
Corporation. 

James River is a leading marketer and manufacmrer of Consumer Products, Food and Consumer 
Packaging, and Communication Papers, with 116 manufacturing facilities in North America and 
Europe. 

Our company ships more than 300 carloads of product annually to and from Mexico via Laredo 
With the recent acquisition of additional sourcing facilities in Mexico, we plan a 25% increase in 
our business to and from Mexico in the next two years. A summary of our Mexico business is as 
follows: 

PRODUCTS 

Facility 

Portland, OR 

Berlin, NH 

Inbound 

Tissue stock 

Printing paper 

Outbound Route 

Finished paper towels SP-TM and reverse 

Finished products CN-NS-New Orl-SP-
TM and reverse 

St. Francisville, LA 

Pennington, AL 

Printing paper, 
Pulpboard 

Tissue stock, 
Woodpulp 

Finished products 

Finished products 

IC-New Orl-SP-TM 
and reverse 

MB-NS-New Orl-SP-
TM and reverse 

The Southem Pacific and TexMex have provided very competitive rate?, and service to and from 
Mexico Their willingness to compete for our business has contributed to our success in 
accessing the Mexican market. Aggressive bidding for our traffic in the future will be necessary 
for us to accomplish our expansion goals. 



The Laredo gateway has proved to be most efficient for the movement of our products between 
the U S and Mexico. This gateway possesses a strong infrastrucmre of customs brokers Also, 
our Mexico receivers hold contract raics to move product from Laredo to destinations in Mexico. 
Our expansion in Mexico will depend on continued use of this gateway. 

We are very concerned about the loss of competition that will occur in south Texas if the LT/SP 
merger is approved Without the TexMex to bid on our business, we do not foresee any rail 
competition in this corridor in the future The BNSF has not approached our company about 
handling our Mexico business and we would not consider the circuitous route on which they will 
be operating to Laredo in the future. WTiile we move product to Mexico via trucks today, we 
fear that the loss of rail competition could piomt̂ t tmckers to raise their rates 

We understand that the TexMex is asking the Surface Transportation Board for trackage rights 
from Corpus Christi to Houston and Beaumont, TX as a condition of the UP/SP merger We 
support the TexMex in this effort We believe the trackage rights will allow the TexMex to 
continue to be competitive to Laredo if the merger is approved. 

I , Tommie A Tumer, declare under penalty of perjury that the foregoing is true and correct. 
Further, I certify that I am qualified and authorized to file this verified statement. Executed on 
March 1996. 

Tommie A. Tumer 
Manager of Rail Transportation 

Subscribed and swom to . 
before me on March dyd . 1996 

Notar\' Public 
Ki' Cj23:ssio.i Irj.izi June 33, 1937 



CHEFFIEUI 
March 25. 1996 

Certined Quality System 

Mr. Vemon Winiams 
Interslat© Commerce Commissiort 
Room 3315 
12* and ConsUtutton, N. W. 
Washington. D.C. 20423-001 

Re: Finance Docket No. 32760, Union Padfic Corp.. aUaL--
Qontml & Merger - - figu*'^'*'" Pacific Rail Corp.. et al. 

Dear Mr. Williams: 

Sheffield Steel Corporation is a privatoty owned domestic steel producer with 
tacilities located at Sand Springs. Oklahoma as weli as three other locations and 
Is part of the beleaguered U.S. Steel Industry. The Sand Springs plant prcvides 
stable and satisfying employment for approximately 500 people, I have 
f unctkxied as Traffk: Manager for Sheffield Steel for the past B years and as 
such, am familiar with its transportation roquiremeots. 

Our company has been a major user of rail service for transportation between 
the United States and Mexico. Sheffield Steel has a strong kiterest In 
compelltlvB rail transportation between the United Stales and Mexico. The 
Laredo / Nuevo Laredo gateway is the primary route for shipments beh .̂'een the 
two coumrios for the majority of intemational traffic. This gateway possess the 
strongest infrastoicture of customs brokers. It also provides the shortest routing 
between major Mexk»n industrial and populadon carters and the MIdweat and 
Eastem United States. 

CHK company depends on competition to keep prfces down and to spur 
improvem ânts in products and sen/Ices. Hor many years Unton Pacific and 
Soi-them Pacific have completed for our traffic via Laredo, resulting in 
substamla' oost savings and a number of service innovatkxia. TexMex has been 
Southern Pacific's partner In recching Laredo in compotition with Union Padfk;, 
as Southem Padfk: does not reach Laredo directly. 

A merger of Union Pacific and Southem Pacific will seriously reduce, if not 
eliminate, our compeiitive alternatives via me Laredo gateway. Although these 
railroads have recently agreed to give certain trackage rights to the new 
Buriington fJorthem Sanla Fe Raiiroad, we do not believe the BNSF, as the only 
other major raii system remaining in the Westem United States, wll be an 
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Mr. Vemon WilHams 
March 25, 1996 
Page 2 

etfective competitive replacement for an independent Southern Pacifk: on this 
important route. 

I understand there is an alternative that will preserve effecth/e competition tor my 
traffic. TexMex has incScated a willirgnoss to connect with other caniers via 
tnKitage rights to provide effldent compeiitive routes. Trackage rights operating 
in such a way as to allow TexMex to be truly competith/e are essential to 
maintain the competition at Laredo that would othenvise be tost in the merger. 
Thus, I urge the Surface Transportation Board to connect this toss of competition 
t)y conditraning this merger with a grant of trackage rights via efficient routes 
oetween Corpus Christi and these connecting railroads. 

Economical access to intemattonal trade routes shouW not be jeopardized when 
the future prosperity of both coumries depends so strongly on intemational trade. 

Very Truly Yours, 

SHEFREU3 STEEL CORPORATtON 

Michael M. McKinney 
Traffic Manager 

MMM:srj 

03-25-1996 02:19PM P-03 
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W R I T E R ' S O I R E C T D I A L 

1202! 3r3-7605 

HARKINS CUNNINGHAM 
A T T O R N E Y S AT LAW 

S U I T E o O O 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N , D .C . 2 0 0 3 6 - 1 6 0 9 

2 0 2 9 7 3 7 6 0 0 

F A C S I M I L E 2 0 2 9 7 3 - 7 6 I O AY 
I S O O \ 3 N C C O M M C J ( C E S O C A V 

2 O O ^ ^ A R T T T ^ S T R E E T 

B H I L A O E L P H r A . S A I 9 I 0 3 - 7 0 4 2 

2 1 5 8 5 1 - 6 7 0 0 

F . . C S I M I L E 2 1 5 8 5 1 - 6 7 1 0 

A p r i l 10, 1996 

HAND DELIVERED 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W., Room 1324 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern P a c i f i c 
Corp. . et a l . 

Dear Mr. Williams: 

Enclosed for f i l i n g i n the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document designated as UP/SP-
211, Applicants' Seventh Set of Discovery Requests. 

Yours t r u l y , 

Gerald P. Norton 

cc: The Honorable Jerome 'e Ison 
Restricted Service L i i t 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UP/SBt.211 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROADS^^Wlv^ 
AND MISSOURI PACIFIC RAILROAD COMPANY \:/);r>-X'.-<^'^/ 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SEVENTH SET OF DISCOVERY REOUF.ST.q 

CANNON Y. 
LOUIS P. 
CAROL A. 
Southern 

HARVEY 
WARCHOT 
HARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. 
RICHARD 
JA!IES M. 
Harkins 

CUNNINGHAM 
B. HERZOG 
GUINIVAN 

Cunningham 
13 00 Nineteenth S t r e f i t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A*:tornevs f o r Southern 
P a c i f i c R a i l Corpciration. 
Southern P a c i f i c ^'ransportation 
Company. St. Lou::. 3 Southwestern 
Railwav Companv. 3PCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
•610) 861-3290 

JAMES V. n o T j ^ 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHXL • 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Cempany and Missou' 
P a c i f i c R a i l r o a d Company 

A p r i l 10, 1996 



UP/SP-211 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SEVENTH SET OF DISCOVERY REQUESTS 

Pursuant t o 49 C.F.R. §§ 1114.21 et seq.. and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n g s of Judge Nelson on March 8, 1996 ("March 8 

r u l i n g s " ) , Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW d i r e c t the f o l l o w i n g i n t e r r o g a t o r i e s and document requests 

t o each party ("you") who made a f i l i n g on or about March 29, 

1995, and i s l i s t e d i n the Appendix. You should respond to those 

requests designated f o r response by you. 

Responses should be delivered as soon as possible, and 

i n no event l a t e r than 5:00 -p.m. on the s i x t h calendar day from 

the date of service hereof (see March 8 r u l i n g s , Tr. 2061). 

According to Judge Nelson, claims of undue burden must "be 

de t a i l e d as to time, money, physical l i m i t a t i o n s , geography, or 

any other factors making the alleged burden" ( i d . , Tr. 2061), and 

you must bring documents f o r which claims of irrelevance or 

p r i v i l e g e are made to a hearing on or about A p r i l 12, 1996, f o r 

review by the Administrative Law Judge and immediate production 



- 2 -

( i ^ . , Tr. 2056). You are requested t o contact the undersigned 

promptly t o discuss any objections or questions regarding these 

requests wi t h a view t o resolving any disputes or issues of 

i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AHD INSTRUCTIONS 

Applicants incorporate by reference the d e f i n i t i o n s and 

in s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and requests, 

f o r production of documents. [A copy of those d e f i n i t i o n s and 

in s t r u c t i o n s i s enclosed f or p a r t i e s not served with a f i r s t 

set. ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

th a t you made or served i n response t o the Application, including 

documents tha t were put or due t o put i n a document depository on 

or about A p r i l 1, 1996, i n conjunction w i t h those f i l i n g s , 

pursuant t o the March 8 r u l i n g s , or i n response to the f i r s t set 

of discovery requests. 

ADMISSIONS 

Applicants request t h a t you admit the t r u t h of the 

fol l o w i n g matters: 

1. A trackage r i g h t s agreement dated May 8, 1933, 

between The Yazoo and Mississippi Valley Railroad Company and the 

Houston & Shrevepor_ Railroad Company, joined by i t s lessee, the 

Texas and New Orleans Railroad Company, covering tracks from 

about 596 feet south of Jordan Avenue to a connection wi t h SSW i n 

the v i c i n i t y of Commerce Street i n Shreveport, Louisiana ("the 
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Jordan Ave. trackage r i g h t s agreement"), provides i n Section 3 as 

follows: 

A l l rules, regulations or orders with respect 
to the movement of engines, cars and trains, 
and the switching of cars on the Track, or to 
the maintenance, operation and use of the 
Track, or governing the conduct of employees, 
shall be reasonable and f a i r , and without any 
unreasonable preference or discrimination :n 
favor OI or against either party hereto; 
provided, however, that in the movement o." 
trains, engines and cars upon and over the 
Track, those of the same class shall be 
accorded equal rights, while those of a 
superior class shall have preference over 
those of an inferior class. [KCS] 

2. KCS and i t s a f f i l i a t e s are bound by the Jordan 

Ave. trackage rights agreement. [KCS] 

3. KCS and i t s a f f i l i a t e s intend to comply with the 

terms of the Jordan Ave. trackage rights agreement, inclviding the 

language quoted above in Request No. 1. [KCS] 

4. A trackage r i g h t s agreement dated December 13, 

1980, between the Kansas City Soutnern Railway Company and the 

Louisiana & Arkansas Railway Company and Southern P a c i f i c 

Transportation Company end St. Louis-Southwestern Railway Company 

covering KCS' l i n e of r a i l r o a d from i t s Ha r r i e t Street Yard at 

Shreveport, Louisiana, southeasterly to Red Junction ("Red 

Junction trackage r i g h t s agreement") provides i n Section 5 as 

follows: 

A l l passenger t r a i n s s h a l l be given 
preference over other t r a i n s and road t r a i n s 
s h a l l be given equal dispatch according t o 
t h e i r class. A l l operations upon and over 
the Red Line s h a l l be conducted with due 
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regard t o and without reasonable interference 
w i t h r i g h t s of a l l users. 

[KCS] 

5. KCS and i t s a f f i l i a t e s are bound by the Red 

Junction trackage rights agreement. [KCS] 

6. KCS and i t s a f f i l i a t e s intend to coinr' with the 

terms of the Red Junction trackage rights agreement, ;luding 

the language quoted above in Request No. 4. [KCS] 

7. A January 1, 1937, agreement between the Kansas 

City Southern Railway Company and Texas and Fort Smith Railway 

Company, on the one hand, and Guy A. Thompson, Trustee, on the. 

other, r e l a t i n g to j o i n t use of tracks between De Quincy, 

Louisiana and Beaumont, Texas ("Beaumont trackage r i g h t s 

agreement"), provides i n Section 13 as follows: 

[A] 11 time cards, r u l e s , regulations or orders f or 
the movement of t r a i n s upon the J o i n t Line, issued 
by the Southern Company, s h a l l be reasonable, j u s t 
and f a i r t o the Trustee, without preference f o r or 
di s c r i m i n a t i o n i n ^avor of the Southern Company. 

A l l passenger t r a i n s upon the J o i n t Line s h a l l be 
given preference over other t r a i n s , and the t r a i n s of 
the p a r t i e s hereto s h a l l be given equal dispatch, 
according to t h e i r class. 

[KCS] 

8. KCS and i t s a f f i l i a t e s are bound by the Beaumont 

trackage rights agreement. [KCS] 

9. KCS and i t s a f f i l i a t e s intend to comply with the 

terms of the Beaumont trackage rights agreement, including the 

language quoted above in Request No. 4. [KCS] 
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INTERROGATORIES 

1. I f t h e answer t o any Request f o r Admission i s 

oth e r than an u n q u a l i f i e d "Yes," s t a t e every r e s p e c t i n which you 

disagree w i t h t h e request. [KCS] 

R e s p e c t f u l l y s u b m i t t e d , 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(.•̂ 02) 973-7601 

A t t o r n e v s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv. St. Louis Southwestern 
Railwav Company. SPCSL Corp. and. 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JR. 
JAMES V. DOLAN 
PAUL A. CONLEY, 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Comiany 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

AFfVID E. ROACH I I ̂  

N.W. 

A p r i l 10, 1996 

J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Bur"".ing 
1201 Pennsylvania Avenue, 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Companv and M i s s o u r i 
P a c i f i c R a i l r o a d Company 
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CERTIFICATE OF SERVICE 

I , Jen.nifer S. Dowling, c e r t i f y t h a t , on t h i s l o t h day 

of A p r i l , 1996, I caused a copy of the foregoing document to be 

served by hand or fac s i m i l e transnission on a l l p a r t i e s to whom 

i t i s directed so as t o be received by 5:00 p.m., and by f i r s t -

class mail, postage prepaid, or a mort expeditious form of 

de l i v e r y , on a l l other p a r t i e s of record appearing on the 

r e s t r i c t e d r arvice l i s t i n Finance Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 
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CHAA/.BER OF COMMERCE 

March 28, 1996 

Mr. Vernon W i l l i a m s 
O f f i c e of the Secret 
Surface T r a n s p o r t a t i o n Board 
U.S. Department o f T r a n s p o r t a t i o n 
1201 C o n s t i t u t i o n Avenue, N.W., Room 
Washington, D.C. 20423-0001 

Fax: 202/927-5984 

Subject: Proposed Union Pacific/Southern P a c i f i c Railroad 
Merger - Finance Docket #32760 

Dear S e c r e t a r y Willicuns: 

On b e h a l f o f t h e A l i c e Chamber of Commerce, we would l i k e t o 
submit our w r i t t e n comments i n support of the Texas Mexican 
Railway Company's (Tex Mex) p e t i t i o n t o o b t a i n trackage 
r i g h t s from Corpus C h r i s t i , Texas, t o Beaumont and Houston, 
Texas, i n o r d e r t o connect w i t h Tex Mex's new p a r t n e r , Kansas 
C i t y Southern Railway. We understand t h a t the Surface 
T r a n s p o r t a t i o n Board (STB) w i l l be c o n s i d e r i n g g r a n t i n g of 
these trackage r i g h t s as a c o n d i t i o n of the proposed Union 
P a c i f i c / S o u t h e r n P a c i f i c R a i l r o a d merger. Tex Mex i s A l i c e ' s 
o n l y r a i l r o a d c a r r i e r and we b e l i e v e t h a t i f the UP/SP merger 
i s approved, g r a n t i n g of these trackage r i g h t s i s e s s e n t i a l 
f o r Tex Mex t o con t i n u e as a c o m p e t i t i v e , r e g i o n a l South 
Texas r a i l r "ad p r o v i d i i ; : s e r v i c e from Laredo through A l i c e t o 
the Port o f Corpus C h r i s t i , and t o other regions of the 
co u n t r y . 

Tex Mex has served A l i c e and South Texas f o r more than 125 
years, and has been A l i c e ' s only . a i l r o a d since Southern 
P a c i f i c abandoned t h e i r t r a c k s and r i g h t s - o f - w a y through 
A l i c e i n t h a 1980's. I f the UP/SP merger i s approved and the 
trackage r i g h t s requested by Tex Mex are not granted, we are 
concerned t h a t r a i l ' "eight s e r v i c e f o r our l o c a l businesses 
w i l l not be a v a i l a b l e at reasonable, c o m p e t i t i v e r a t e s , and 
t h a t the l o n g - t e r m , economic v i a b i l i t y of Tex Mex may be 
th r e a t e n e d . 

The Hub City of South Texas 
612 E. MAIN • P. O. BOX 1609 <̂  ALiCE, THXAS 78333 • Phone (512; 664-3454 • FAX (512) 664-2291 



We are also concerned regarding the p o t e n t i a l impact of the 
proposed UP/SP merger on the Port of Corpus C h r i s t i . The 
Por': has been a major, regional a l l y i n support of our 
tr a n s p o r t a t i o n and economic development i n i t i a t i v e s . We ask 
tha t provisions also be included as conditions to merger 
approval which w i l l insure that competitive options w i l l be 
ava i l a b l e f o r shippers requiring r a i l service connecting w i t h 
the Port of Corpus C h r i s t i . 

In summary, we support Tex Mex's petition for trackage 
rights, and the inclusion of provisions to insure competitive 
options for shippers u t i l i z i n g the Port of Corpus C h r i s t i as 
conditions for approval of the proposed UP/SP merger. 
Approval of these conditions w i l l provide continued, 
uninterrupted r a i l service at competitive rates for present 
and future shippers in the Alice area, and for shippers 
requiring r a i l service connecting with the Port of Corpus 
C h r i s t i . 

We appreciate your consideration of our w r i t t e n comments and 
recommendations. Please contact us i f you require any 
a d d i t i o n a l information. 

Earl Whiteley / J David R. Cich 
President C/ Executive Vice President 
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Monsanto 
The Chemical Group 
800 N Lindtjefgh BouievarO 
St 1.0UIS, Missouri 63157 
Phone (314)694-1000 

March 26, 1996 

' I \ L / / 1 . ' 1 \ > 

Ms. Linda J. Morgan, Chair 
.Suiface Transportation Board 
Department of Transportation V O 4A*«. fi 
1201 Constitution Ave., Room 41 
Washington, D C. 20423 

Mr. Vemon A. Williams, Secretary 
Surface Transportation Board 
12th and Constitution Ave.,N.W. 
Washington, D.C. 20423 

Re. Finance Docket No. 32760 - UP/SP Merger 

Dear Ms. Morgan & Mr. Williams: 

This is Monsanto's verified statement submitted because of our concem that the UP/SP merger will 
significantly reduce rail competition. This statement will identify Monsanto as a rail user, provide the 
writers credibility to comment, highlight why this merger is important, oCFer opinions on what is believed 
to bc wrong with the merger, and last of all recommend possible remedies. 

Monsanto is a global company producing chemicals, fibers, consumer lawn care products, food addiiives, 
agricultural chemicals, ̂ ricultural seed, pharmaceutical, and specialty products. Monsanto has production 
facilities throughout the United States and Ex USA. Domestically we purchase numerous raw materials 
from vendors numbering in the thousands, and use rail transportation service in all ofthe continental US 
states as well as into and out of Canada and Mexico. 

My name is David A. Pins. I am Manager Rail Transportati..i. A Monsanto employee for twenty three 
(23) years, with experience in all modes of transportation. Prior to employment with Monsanto I was 
employed with Missouri Pacific Railroad for approximately three (3) years in a Management Trainee and 
ultimately a sales capacity, 1 have experi* "ce with rail service, operations, and economics prior to and 
afler pasaage of the Staggers Act of 1980. 

The UP/SP merger is important to Monsanto, and the entire shipping public, because it is the "mother oi 
all rail mergers". This isn't the Buriington Northern merging with the SantaFe, or Southem merging with 
the Norf'olk Westem, or SCL merging with the CO/BO. The UP/SP merger is essentially parallel track 
coverage. Currently, Monsanto benefits from competition between UP and SP for our rail movements. 

A Unit of Monsanio Company 
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For example, our facility in Luling, Louisiana is served by both the UP and SP for inbound and outbound 
shipments. We use competitive service and pricing to award business to the carrier who offers the best 
package for our needs. Vigorous competition between UP and SP results in a competitive, fair economics 
and customer responsive service to move our raw matenals and fmished goods to customers. When not 
satisfied with the economics or service we cunenUy receive from one of these two carriers, we have the 
ability to switch camere (or merely threaten to switch carrien) in onler to secure improvements. Another 
example is Monsanto's Chocolate Bayou facility which is captive to the UP; however SP lines are nearby 
For shipments out of Chocolate Bayou, we cumenUy can choose to load dkectiy to the UP, or transload 
by barge to railcar or track to railcar at nearby SP lines. Competition between UP and SP for these 
movements prevents monopoly pricing strategies and tactics while assuring competitive service. If the 
merger is approved by the Surface Transportation Board, Monsanto will lose the benefit of competition 
between UP and SP, along with a competitive biddmg process and the ability to threaten switching 
earners. 

Monsanto is concened that the BNSF trackage rights agreement may not cure the lack of competition 
created if the BNSF chooses not to operate or is slow to startup operations over the trackage rights it 
stands to gain. Tho question of dispatching priorities for through train service, crewing issues, or too high 
of rates for the trackage nghts all come together and could result in the BNSF choosing not to exercise 
Its option to operate under the trackage rights. The disadvantaged railroad could fail to quote a 
transportation pnce to a prospective shipper. The scenano starts with a shipper calling the tenant railroad 
for a pnce and service quote, and the railroad taking an inordinate time to respond. The long response 
time is a not so subtle way a railroad has of communicating that they just don't want the business. It may 
be that the BNSF, because of digesting the merger wiUi ATSF, is at risk of not being in a position to 
pursue business over the trackage nghts in question, potentially for a long time to come. 

Monsanto urges the Surface Transportation Board to give due diligence to maintaining competition a-.J 
balance in an industry where large railroads have concentrated monopoly power over huge geographical 
locations and numerous shippers of varying sizes. Why would a non revenue adequate railroad want to 
merge with another non-revenue adequate railroad? The reason must be the measure for revenue 
at'equacy cannot be nght. I think the Surf̂ ace Transportation Board, prior to allowing any further 
recluction in an otherwise minimal head-tc Lead rail competitive maricet place, should make a special effort 
to s;irvey only captive shippers cf tae subject nalroads in order to determine the railroads business 
practices with these captive shippers If history shows captive shipper abuse in terms of service or 
economics it would suggest future railroad behavior History, if ignored, will repeat itself 

Since the reduction of rail competition beginning in the early I980's, it has become clear that being 
captive can lead to higher costs and sometimes worse service. I know of no examples where merging 
raih-oads h»ve shared cost reduction efficiencies with captive customers. Although railroads aiwavs claim 
that a mc.„er is the only way to achieve efficiency, that is simply not the case as proven bv the "Great 
Midwest Flood of 1993". Railroads of*cn complain about interchange from one railroad to another 
Service at mterchange pomts is always poc r. often takmg an inordinately long time and sometimes even 
misroutc of the car Dunng the "Great Flood of 1993" midwest railroads demonstrated what they arc 
capable of doing through unprecedented toopera' on m the areas of interchange, crews, equipment, 
commun.cations, and service in general. There were 'ess service difficulties dunng this flood than there 
have been with the merger of the UP/CNW The 1993 midwest flood validates that bigger is not always 
better, or the only answer, and that railroad mergers or not the only way to achieve operating efficiencies. 
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Monsanto supports the following remedies as condition", to be net in order for any further rail mergers 
to occur: 

• Support ofthe Chemical Manufactures Association comments as they relate to the Louisiana and 
Texas Gulf Coast area. 

• If BNSF fails to exercise its trackage rights within ninety (90) days, from the effective date of 
granting of the rights, then there should be a track sale of Houston, Tx. to St Louis, Mo.; 
Houston, Tx. to Eagle Pass, Tx.; Houston, Tx. to New Orleans, La. 

• Track sale should be granted in the Central Corridor between Oakland through Salt Lake City and 
onto Pueblo, Co. Trackage nghts should be granted to shortline and connecting lines along this 
Corridor route in order to bring head-tc lead rail competition to as many shippers as possible. 

• ExParte 347 (sub No.2) rate reasonableness for non-coal traffic using simplified methodology, as 
proposed by several shipper groups and trade associations, should be adopted and made effective 
by the Surface Transportation Board prior to any granting of track sales, trackage nghts, or any 
additional mergers. 

I certify under the penalty of perjury that the foregoing is true and correct. Further, I certify that I am 
qualified and authorized to file this statement on behalf of Monsanto, executed on March 23, 1996. 

Sincerely, 

David A. Pins 

Manager, Rail Transportation 
cc: K. J. Wulfert, Monsanto 

T. J. Zuerlein, Monsanto 
W. D. Lambert, Monsanto 
D. A. Samford, Monsanto 
G. E. Dewel, Monsanto 
G. L. Brasier, Monsanto 
T. L. Claric, Monsanto 
C. M. McCulIough, Monsanto 
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SURFACE TRANSPORTATION BOARD 
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FINANCE DOCKET NO. 3 2760 V, • 

UNION PACIFIC CORPORATION, UNION PACIFIC FAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTH-WESTERN RAILWAY 
COMPANY, SPCSL CORP. AND PHE DENVER 

AND RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS AND REQUEST FOR CONDITIONC 
OF 

UNION CARBIDE CORPORATION 

Stephen J. Murray 
Group Counsel 

UNION CARBIDE CORPORATION 
Law Department 
3 9 Ridgebury Road 
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Tel: (203) 794-6288 
Fax: (203) 794-6269 

Martin W. 
Arthur S. 
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Garrett, I I I 

KELLER AND HECKMAN 
1001 G Street, N. W. 
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Washington, D.C. 20001 
Tel: (202) 434-4100 
Fax: (202) 434-46^6 

Attorneys f or 
Union Carbide Corporation 
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Attorneys f o r 
Union Carbide Corporation 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY', SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS AND REQUEST FOR CONDITIONS 
OF 

UNION CARBIDE CORPORATION 

Union Carbide Corporation ("Union Carbide"), by and through 

i t s undersigned counsel .. submits the following Comments and 

Request f o r Conditions w i t h respect to the proposed merger 

between Applicants Union Pac i f i c Corporation ("UPC"), Union 

t j P a c i f i c Railroad Company ("UPPR"), Missouri P a c i f i c Railroad 

|x Company ("MPRR") P.nd Southern Pac i f i c Rail Corporation ("SPR"), 

^Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

DUthwestern Railway Company ("SSW"), SPCSL Corp. ("SPCL") and 

'The Denver and Rio Grande Western Railroad Company ("DRGW") 

^( c o l l e c t i v e l y r e f e r r e d t o as the "Applicants"). 

INTRODUCTION AND SUMMARY OF RELIEF REOUESTED 

Union Carbide owns and operates some of the most cost-

j ^ f f i c i e n t , large-scale chemicals and p l a s t i c s production 

f a c i l i t i e s i n the world. V e r i f i e d Statement of Robert H. Baxter, 



1 5 attached hereto (hereinafter r e f e r r e d to as "Baxter V s at 

_ " ) . important c . m i c a l s that Union CarMde produces are 

ethylene, propylene, polyethylene ( t ^ e wo-H-
lt..e wo..xd's most widely used 

p l a s t i c ) ; ethylene oxide/glycol anH • 
aerivatives f o r surfactants, 

polyester fiber, re=i-"n an^ ^: • i 
one of • / an t i f r e e z e , and 
one Of the . n d u s t r y . broadest U.nes ..^.^^^ 

Union Carbide's Seadrift ^ev^^ ^ 
xexas manufactu-

-a'-tu. l a n t produces 
m excess of ^ ir 

chemicals and pla. .cs a year a 
-ery s i g n i f i c a n t p o r t i o n of Union Carh.'H > >- ' a 

union carbide's o v e r a l l chemicals ard 
pl a s t i c s production. i d . at 1 6 T̂  i 

, , — at , 6. I t alsc produces a predominant 

portion of the United States' reauiremen^s ^or eth . • 

, . , - ^"'^"-s .or ethanolamines and 

>=ut.X ce..oso:.e^ ^ U of the ohe.ioaXs and p X a s f . 

- s e a d r i f t are shipped to Un.on Carh.de.- oustole-s 

Un.on P a c i f i c (-uP-,. I d . at U 7 i a. 

The Southern P a c i f i c operates a r , f i 
psra.es a r a i l li„e w i t h i n ten (10) 

: nules of the =eartT-if, i 

•,-U.-out to he 3 L?"'- ^^""^ ' - - ' - ^ ^ 

^ i " - o u t p o s i t on " ^ " ^ ^ 
L-^ pos.t.on n e g o t i a t i n g i t s current r a i l services 
contract w i t h the UP -rvices 
p.-

The proposed nerger of the Applica.i-s ' f 

'<i-e union CarMde^s r a i l oo f ' 

ion Pac i f i c . ° " °" 

..iier" " " " " " " " " - t -
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eliminate present competition between r a i l c a r r i e r s at Union 

Carbide's S e a d r i f t , Texas p l a n t . 

Union Carbide r e s p e c t f u l l y requests that the Surface 

Transportation Board ("Board"), should i t u l t i m a t e l y apprc ;-e the 

UP/SP merger, act pursuant to i t s a u t h o r i t y under 49 U.S.C. 

§ 11344(c) of the I n t e r s t a t e Commerce Act to preserve current 

^competition by imposing conditions governing the proposed merger 

to require the Applicants to grant trackage r i g h t s to the 

Burlington Northern/Santa Fe ("BNSF") to allow BNSF to serve 

Union Carbide's S e a d r i f t , Texas plant.1 The requested 

conditions, and the reasons why such conditions must be imposed, 

are specified i n d e t a i l i n chis submittal. 

I I . STATEMENT OF FACTS 

* A. Union Carbide's Seadrift. Texas Plant. 

•;v̂ ^ Union Carbide's Seadrift manufacturing plant i s located 

approximately 120 miles southwest of Houston, Texas, close to the 

The ICC Termination Act of 1995, Pub. L. No. 104-83, 109 
-Stat. 803 ("Act"), which was enacted on December 29, 1995, and 
took e f f e c t on January 1, 1996, abolished the Interstate-Commerce 
Commission (ICC) and tr a n s f e r r e d c e r t a i n functions and _ 
proceedings to the Board. Section 204(b)(1) of the Act provides, 

l i i n general, that proceedings pending before the ICC on the 
I e f f e c t i v e date cf that l e g i s l a t i o n s h a l l be decided under the law 
|j-in e f f e c t p r i o r t o January 1, 1996, insofar as they involve 
functions retained by the Act. This c o n t r o l :.nd merger relates 
-to a proceeding that was pending with the ICC p r i o r to January 1, 

I 1996, and to functionr, that are subject to Board j u r i s d i c t i c n 
^pursuant t o sections L1323-25 of the Act Therefore, the Board 
s h a l l apply the law i n e f f e c t p r i o r to the Act, and c i t a t i o n s are 

|*.to the form.er sections cf the statute, unless otherwise 
indicated. 
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coast of the Gulf of Mexico (hereinafter r e f e r r e d to as 

"S e a d r i f t " ) . Baxter V.S. at H 7. The p l a s t i c s and chemicals 

produced at Seadrift are shipped to other Union Carbide 

f a c i l i t i e s i n the United States f o r f u r t h e r processing or are 

shipped to various customers near major population centers i n the 

Midwest, Northeast, Southeast and Western regions of the United 

States. I d . 

B. Seadrift's Reliance on R a i l . 

A s i g n i f i c a n t p o r t i o n cf Seadrift's production i s p l a s t i c s 

resins, STCC 28211; and due to the nature of Union Carbide's 

operations at S e a d r i f t , almost a l i of Seadrift's p l a s t i c s 

production, as wel l as a s i g n i f i c a n t p o r t i o n of i t s chemicals 

production, i s transported via r a i l pursuant t o Union Carbide's 

c5|3erational and customers' requirements. Baxter V.S. at H 7. 

' V - ^ - As a r e s u l t , Union Carbide has made s i g n i f i c a n t economic 

ivestments i n a sizable f l e e t of special purpose p l a s t i c s and 

'chemical r a i l cars. i d . at f! 9. 
s'''l' .p. 

planiThe convenience of the r a i l hopper car as a "package," i t s 

|unction to provide storage of p l a s t i c s , and the maintenance of 

^|roduct q u a l i t y that the r a i l hopper car allows d i c t a t e the use 

6 f t t a i l as the predominant mode f o r the tr a n s p o r t a t i o n of 

J'^^.stics resins. I d ^ at ̂  10. The hopper car represents the 

^dtablished vehicle f o r receiving p l a s t i c , resins and contains 
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enough volume (approximately 180,000 Ibi.-) to support most 

customers' extrusions and molding operations. i d . at 1*i 8 & 10. 

This minimizes the customer costs of handling the resin and 

provides a storage vehicle froin which customers can feed t h e i r 

production l i n e s . I d . at 1 10. 

C. Sea d r i f t ' s P o t e n t i a l Build-out to the 
Southern P a c i f i c Rail Line. 

At present, only one r a i l c a r r i e r serves the Seadrift 

plant -- the Union P a c i f i c Railroad ("UP"). Baxter V.S. at ̂  8. 

UP owns and operates the only r a i l tracks leading i n and out of 

|%the Seadrift p l a n t . I d . 

In l a t e 1988/early 1989, Union Carbide undertook a pr o j e c t 

which i t termed "Project COMPAC," an acronym which denotes 

J,Competitive Access." I d . at H 11. The project sought to 

jtermine the economics of bu i l d i n g r a i l track from. Union 

rbide's S e a d r i f t plant to tho Southern P a c i f i c ("SP") l i n e 

itween V i c t o r i a and Port Lavaca, Texas. Union Carbide's i n t e n t 

1̂8, to create competing r a i l c a r r i e r ser\'ice at the Sea d r i f t 

lant. I d . " 

..As part c f Project COMPAC, Union Carbide commissioned the 

^ i n e e r i n g f i r m of Stone & Webster, at considerable cost, to 

Jfortn a study t o determine the physical v i a b i l i t y and economic 

^ i b i l i t y of a r a i l r o a d routing connecting the Seadrift plant 

i f l ^ ^ ' ^ main l i n . : at Kamey, Texas, near Port Lavaca 
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("Study"). I d . at ^ 12. The Study demonstrates t h a t a buil d - o u t 

is indeed f e a s i b l e . I d . at \ 13. 

Unicn Carbide's Seadrift plant s i t s only approxima'-ely ten 

miles from SP's Vi c t o r i a / P o r t Lav,\ca, Texas l i n e . 'd^ at 1 14. 

The proposed bu i l d - o u t , as engineered, runs from the Seadrift 

plant and in t e r c e p t s the SP's l i . i e at a point near the town of 

Kam.ey, Texas, approximately s i x miles due south of the town of 

Placedo, Texas. I d . ; see map of p o t e n t i a l build-out attached t o 

the Baxter V e r i f i e d Statement as Exhibit A. 

Contemporaneously with the Study, Union Carbide approached 

f.*the SP i n 1989 i n a good-faith attempt t c do business w i t h the SP 

id hopefully achieve be t t e r rates than i t s captive r a i l costs 

fith the UP. Baxter V.S. at 15. SF reviewed the eccnomdcs of 
If 

the build-out p r o j e c t ; and a f t e r a number of meetings between 

Jnion Carbide and SF, SP confirm.ed i t s i n t e r e s t i n Union 

irbide's b u i l d - o u t option. I d . Indeed, negotiations had 

regressed so f a r that SP offered Union Carbide very a t t r a c t i v e 

tscountG o f f of i t s standard r a i l rates. I d . These rates 

i f f e r e d by the SP to Union Carbide were memorialized i n a l e t t e r 

ecuted by SP. That l e t t e r , dated July 21, 1989, i s attached to 

er V.S. as Exhibit B.^ 

^ Continuing i n i t s e f f o r t to make the build-out p o s s i b i l i t y a 

a l i t y . Union Carbide, at considerable exoense 

i T - ^ ^ f ^ ^ y ^°^^i'^s^tial information has been redacted from 
JJ.1C f i l e copy of t h i s document. 
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proceeded t o purchase the land rights-of-way f o r the 

approximate 10 miles of track necessary to reach the SP l i n e . 

Id_:_ at 1 16. T'nion Carbide's i n t e r e s t i n the easements are good 

By t h i s p o i n t , w i t h the determination that the build-out was 

feasible, the a t t r a c t i v e rate o f f e r from the SP, and the purchase 

of the necessary land, the build-out was no longer j u s t a 

p o s s i b i l i t y -- i t was close t o being a r e a l i t y . Hov;ever, before 

f i n a l l y committing t o the expense of constructing an actual 

build-out, Unicn Carbide undertook to f i r s t explore with the UP 

what i t now world be w i l l i n g to o f f e r i n l i g h c of Union Carbide's 

build-cut p o t e n t i a l t o the SP. i d . at *1 17. 

D. Union Carbide Negotiated With the UP For 
Competitively Based Rail Service. 

In 1989, Union Carbide was p a r t i c i p a t i n g i n negotiations 

jWith the UP seeking t o consolidate a wide v a r i e t y of separate 

jpontracts and rate agreements. Baxter V.S. at * 18. During 

lese negotiations. Union Carbide informed the UP t h a t , on the 

•asis of a study t h a t had been performed, L'nion Carbide iiad a 
Kit tti 

.e r a i l competition option, i n the form of a build-out from 

Seadrift plant to the SP and that Union Carbide intended t c 

i n t a k e a s i m i l a r study of i t s Taft, Louisiana p l a n t . I d ^ As 

j ^ m e d out, UP subsequently offered Union Carbide 



I d . The imminent 

p c s s i b i l i t y of ro u t i n g Union Carbide's t r a f f i c v i a the build-out 

to the SP was the single c r i t i c a l factor i n these favorable 

negotiations. I d . at 1 19. Union Carbide u l t i m a t e l y accepted 

the UP o f f e r and entered i n t o a major contract w i t h the UP, 

eff e c t i v e July 1, 1991. I d . at 1! 20. 

E. Union Carbide's Rail Contract w i t h UP 

The July 1, 1991 contract, referred to as the "COMPAC" 

contract, Baxter V.S. at *; 20. 

At the end of the term. Union Carbide's options on the land 

necessary to build-out to the SP s t i l l w i l l be i n e f f e c t . The 

contract, however, contains both 

I d . 

Subsequent to the execution of COMPAC, Union Carbide has had 

|iscussicns w i t h the SF about the build-out to i t s V i c t o r i a / P o r t 

ivaca l i n e . I d . at ̂  21. Indeed, as recent as October, 1994, 

SF i n i t i a t e d discussions wit h Union Carbide to a t t a i n Union 

irbide's business out of Seadrift v i a a build-out t o i t s l i n e . 

The SP even offered to finance the construction of the new 

Ll"spur. Baxter V.S. at 1 21 and see Exhibit C to Baxter V.S. 

:tober 3, 1994 Southern P a c i f i c Memorandum). Union Carbide, 

'ever, was not i n a p o s i t i o n t c co forward i n l i g h t c f i t s 

8 -



o b l i g a t i o n under the COMPAC contract to use the UP, and thus 

could not respond a f f i r m a t i v e l y to the SP's i n t e r e s t . Baxter 

V.S. at 1 21. 

I I I . THE MERGER STANDARD 

The Board's single and essential standard f o r approval i s 

that the merger of two class I railroads be "consistent with the 

public i n t e r e s t . " 49 U.S.C. § 11344(c). Missouri-Kansas-Texas 

R. Co. V. United States, 632 F.2d 392, 395 (5th Cir. 1980), cert. 

denied, 451 U.S. 1017 (1981); see also Penn Central Merger Cases, 

389 U.S. 486, 498-499 (1968) 

In determining what i s consistent wit.h the public i n t e r e s t , 

49 U.S.C. § 11344(b) (1) requires consideration of at least the 

ifol l o w i n g f i v e f a c t o r s : (1) the e f f e c t of tne proposed 

[transaction on the adequacy of transportation t o the public; (2) 

j;he e f f e c t on the publi c i n t e r e s t of including, or f a i l i n g to 

iclude, other r a i l c a r r i e r s i n the area involved i n the proposed 

ransaCwion; (3) the t o t a l f i x e d charges that r e s u l t from the 

coposed transa c t i o n ; (4) the i n t e r e s t of c a r r i e r employees 

.fected by the proposed transaction; and (5) whether the 

Josed transaction would have an adverse e f f e c t on competition 

r a i l c a r r i e r s i n the affected region.-' 

f n . 1, i n f r a . 

i ^ ^ e _ f i f t h f a c t o r . Section 11344(b)(1)(E), dealing w i t h 
l ^ ^ ^ i v e e f f e c t s on other ra i l r o a d s , was added by section 

,(2) of the Staggers R a i l Act of 1980, Pub. L. No. 96-44f 
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i n a d d i t i o n t o these e x p l i c i t s t a t u t o r y considerations, the 

Board i s also required by the Supreme Court's decision ii- MoLenn 

^,.v^nn CO, v. u n i t e d States, 321 U.S. 67 (1944) to weigh the 

p o l i c i e s embodied i n the a n t i t r u s t l.ws disfavoring diminution i n 

competition r e s u l t i n g from a proposed r a i l merger.^' See 49 

C.F.R. § 1180.KC 2). AS the Supreme Court has observed, the 

a n t i t r u s t laws give "understandable content to the broad 

statutory concept of 'the public interest,'" mc^^L^^J^m^^^l^ 

S : ^ ^ ^ o . M ^ ) , ^ . l A r ^ ^ 390 U.S. 238, 244 (1968). I n McLean 

Trucking, the Supreme Court noted the proper weight t c be 

accorded to a n t i t r u s t p o l i c y i n c a r r i e r control proceedings: 

Tr̂  chort the Commission mus-t estimate the scope and 
™ra°se'the ei?ects of the curtailment of competition 
S i c ^ w l l l -oSult from the proposed consolidation and 

" Consider them along with the advantages of improved 

s e n i c e , safer operations, j ^ ^ ^ f , . ̂ ^^3l3^°in determine wbether the consolidation ŵ .̂ a ssist m 

£ S i d ^ ? i o n ^ ^ = e n f ^^^^^^^ 

i p l T r u c M m , 321 U.S. at 87-88; accord Bowmar^>-an sport at ion 

|k7k.n..as-Best P r e ^ , 419 U.S. 281, 298 (1974); P o r ^ 

|.nd V, un i t e d States, 408 U.S. 811, 841 (1972); Northern 

TT c AQi "5I4 (1970) ; Cenver ^ R- 0- W. Merger Cases, 396 U.S. 491, Ji^t vi^/u/, 

J ^ o . V. United States, 387 U.S. 485 (1967). 

iggers Act) . 

founder 49 U.S.C. ll'^^Ka) , transactions approved by the Board 
Exempt from the a n t i t r u s t laws, ^^d a l l other laws as 
L s a r y to e f f e c t the transactions. NgrthernJiil'^-'^ Merger 
1, 396 U.S. 491, 504 (1970). 
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The Railroad Consolidation Procedures, 49 C.F.R. §§ 1180.0-

!0.9 ("Rules"), sets f o r t h the numerous elements of the public 

erest t h a t the Board i s to consider i n evaluating s p e c i f i c 

•ger proposals by performing a balancing test weighing "the 

e n t i a l b e n e f i t s t o the Applica i t s and the public against the 

e n t i a l harm t o the public." I d . at § 1180.1(c) The Rules 

c i f i c a l l y note t h a t : 

I f two c a r r i e r s serving the same market consolidate, 
the r e s u l t would be the elimination of the competition 
between the two. . . . a lessening of competition 
r e s u l t i n g from the e l i m i n a t i o n of a competitor may be 
contrary t o the publi c i n t e r e s t . . . 

C.F.R. § 1180.1(c). Moreover, the I n t e r s t a t e Commerce 

mission ("ICC") emphasized th a t "the e f f e c t of a tra n s a c t i o n 

competition i s a c r i t i c a l f a c t o r i n our consideration of the 

Lie i n t e r e s t . . . . " Santa Fe Southern Pa c i f i c Corp. --

: r o l -- SPT Cn.. 2 I.C.C.2d 709, 726 (1986) (SF/SP) (emphasis 

^e Board i s also guided by the r a i l t r a n s p o r t a t i o n p o l i c y , 
" § 10101a, added by the Staggers Act. See Norfolk 

Corp.--Control--Norfolk & W. Rv Co.. 366 I.C.C.-171, 190 
'S Control) . The 15 elements of that p o l i c y set_ f o r t h i n 
OlCla, taken as a whole, emphasize reliance on 
'••e forces t o modernize r a i l r o a d actions and t o promote 
y r H.R. Rep. No. 96-1430, 96th Cong., 2d Sess. 88 
sp r i n t e d -i n 1980 U.S.C.C.A.N. 4110, 4119. Element 5 

• i t i s the p o l i c y of the United States t o "foster 
.omic conditions i n transportation and to ensure 
competition and coordination between r a i l c a r r i e r s " and 
p r o h i b i t s "predatory p r i c i n g and practices, t o avoid 
•"••iations of market power." 49 U.S.C. § lOlOla (5) & 

f 
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Under the I n t e r s t a t e Commerce Act, the Board's power to 

attach conditions to i t s approval o'̂  a major r a i l merger i s 

un q u a l i f i e d . When i t i s claimed that the proposed transaction 

w i l l have a d i r e c t e f f e c t on competition, by e l i m i n a t i n g 

competitive a l t e r n a t i v e s t o the public, such as here, the 

Commission hav imposed conditions i n c e r t a i n instances. 

S p e c i f i c a l l y , the Commission imposed conditions, i f they were 

fea s i b l e , t o eliminate the harm threatened by the transaction, 

assuming such conditions were of greater b e n e f i t to the public 

than they were detrimental to the transaction. See Union Pac i f i c 

Corp., P a c i f i c Rail System, Inc. and Union P a c i f i c Railroad 

gompanv-Control - Missouri Pa c i f i c Cnrrioration and Missouri 

p a c i f i c Railroad Companv, 366 I.C.C. 462, 484 (1982) (UP/MP). 

' * I n l i g h t of the merger standard and the evidence presented 

herein demonstrating the proposed merger's e l i m i n a t i o n of what i s 

'today competition at Seadrift, it is imperative that the 

•i0mk 

rotective conditions t h a t Union Carbide requests be imposed on 

tejmerger, i f consummated. 

Kl PROPOSED MERGER'S ANTICOMPETITIVE EFFECTS ON -
•"UNION CARBIDE CORPORATION. 

'A. The Proposed Merger Will Eliminate P a r a l l e l 
Coinpetition at Union Carbide Corporation's N. 
Seadrift. Texas Plant. 

î The proposed merger w i l l eliminate a competitor f o r Union 

Lde's Sea d r i f t t r a f f i c . As the merger between SP and UP 

m t l y i s str u c t u r e d , i n c l u d i n g the September 25, 1995, 
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trackage r i g h t s agreement between UP/SP and the BNSF ("ENSF 

Agreement..,, w^^n the COHPAC contract expires or may ba 

terminated. 
Union 

carbide would have no build-out option; and the neg o t i a t i n g 

leverage t h a t the p o s s i b i l i t y of a build-out has and would have 

meant i n f u t u r e negotiations with the UP would i r r e t r i e v a b l y be 

lo s t . consequently. Union Carbide w i l l be captive to the UP f o r 

v i r t u a l l y almost a l l of i t s transportation needs. See Baxt.r V.S 

at 111 21 & 22. 

An examination of competitive constraints upon market power 

requires consideration of both actual and p o t e n t i a l competition. 

^ ^ h e f a c t t h a t a shipper i s cu r r e n t l y served by only a sin g l e r a i l 

that 

3abi; 

be 

is-: 

| : a r r i e r does not automatically mean that the shipper i s captive 

t c a r r i e r . i f a second c a r r i e r operates nearby w i t h the 

l i t y of extending i t s track to the shipper, that c a r r i e r 

j u s t as e f f e c t i v e a competitor as i f i t a c t u a l l y d i d serve 

shipper d i r e c t l y . Union P..̂ ^̂ . r . ^ ^ - r - r , m _ _ u ^ 

Texas Railroad m , 4 I.C.C. 2d 409, 476-77 (1988). The 

must consider a p o t e n t i a l build-out to be an e f f e c t i v e 

t i v e t h r e a t when i t i s p h y s i c a l l y and economically 

See Burlington Northern Inc. -- c^n^^o^ Mera.^ --

.-£e P a c i f i r r n r r ^nd The Atrh-son. Tonel.. c,^., P_ 

LCoiBEariy, l.c.C. Finance Docket No. 32549, Dec. No. 38, 

98 (Aug. 16, 1995) (BN/SF) (Commission's discussion of 

rrd 

Jetit 

Hhli 

>8 
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Oklahoma Gas & E l e c t r i c and P h i l l i p s Petroleum Company's 

p o t e n t i a l b u i l d - o u t s as f e a s i b l e ) . 

The existence of a p r a c t i c a l route to connect the shipper 

with the competing c a r r i e r i s evidence of physical f e a s i b i l i t y , 

while a long-term contract w i t h the e x i s t i n g c a r r i e r containing 

much lower rates than previously available i s compelling evidence 

of economic f e a s i b i l i t y . B N ^ , i.c.c. Finance Docket No. 32549, 

pp. 36 & 68 (describing Oklahoma Gas & E l e c t r i c s i t u a t i o n at 

Sooner S t a t i o n i n Red Rock, Oklahoma). 

Under c u r r e n t l y e x i s t i n g competitive cor.ditions. Union 

I Carbide's t r a f f i c o r i g i n a t i n g at Seadrift i s subject to p o t e n t i a l 

competition. Although S e a d r i f t c u r r e n t l y i s served e x c l u s i v e l y 

^by the UP, the f a c t t h a t a f e a s i b l e build-out exists t o the SP-

joperated l i n e from V i c t o r i a , Texas tc Port Lavaca, Texas, only 

approximately 10 miles north of the Seadrift plant, exerts 

|ompetitive pressure on the UP and has prevented the UP from 

5rcising market power as a monopoly c a r r i e r over the o r i g i n of 

111 S e a d r i f t outbound routes. 

1. A Build-out to the Southern Pacific l i n e irom 
Union Carbide Corporation's Seadrift, Texas 
Plant i s Feasible. 

As mentioned above, Unicn Carbide, i n la t e 1988/early 1989, 

Jertook t o determine the v i a b i l i t y of a build-out from i t s 

r i f t p l a n t t o the SP l i n e i n order to a f f o r d S e a d r i f t access 

|wo r a i l c a r r i e r s and allow f o r healthy competition between 
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rhe SP and UP t o serve the transp o r t a t i o n needs of Union Carbide. 

The engineering f i r m of Stone & Webster conducted a study and 

determined t h a t a r a i l r o a d routing connecting the Sea d r i f t plant 

to SP's V i c t o r i a / P o r t Lavaca main l i n e at a point near Kamey, 

Texas, was f e a s i b l e ("Study"). Baxter V.S. at 1 13. Indeed, i n 

1989, the SP reviewed the Study and confirmed the f e a s i b i l i t y of 

the bu i l d - o u t i t s e l f , u l t i m a t e l y o f f e r i n g Union Carbide very 

a t t r a c t i v e discounts o f f i t s standard r a i l rates. I d ^ at ̂  15; 

see E x h i b i t B attached to Baxter V.S. Making substantial 

progress toward i t s build-out objective. Union Carbide, at 

considerable cost, proceeded to purchase the land rights-of-way 

necessary t o lay the track to reach the SP's l i n e . I d ^ at 1 16. 

The b u i l d - o u t i s no less feasible today. Union Carbide 

s t i l l owns the land and has the rights-of-way upon which t o l a y 

the track f o r the build-out.^' In addi t i o n , the p o r t i o n of SP's 

Vic t o r i a / P o r t Lavaca l i n e proposed to be u t i l i z e d from Kamey, 

Texan northward to V i c t o r i a i s i n " f a i r to good condition" and 

can support Union Carbide's r a i l t r a f f i c without the need f o r any 

s i g n i f i c a n t modifications or repairs. V e r i f i e d Statement of 

Lawrence A. Forchia, 16, attached hereto, -

Perhaps the best evidence of the current f e a s i b i l i t y of the 

>uild-out i s SP's recent, and very serious, attem.pt t o obtain 

•ion Carbide's business out of Seadrift by r e i n i t i a t i n g 

I 

The rights-of-way are good 
Baxter V.S. at 1l 16 
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I 
discussions of access t o the plant v i a the proposed b u i l d - o u t 

route. Baxter V.s. at H 21. The SP was so anxious t o compete 

with the UP f o r Union Carbide's business that i t was w i l l i n g to 

provide the f i n a n c i a l backing f c r the build-out p r o j e c t . IdL at 

Exhibit C. 

2. Union P a c i f i c Recognizee a Build-out t o the 
Southern P a c i f i c l i n e from Union Carbide 
Corporation's Se a d r i f t , Texas Plant i s Feasible. 

During n e g o t i a t i o n s w i t h the UP i n 1989 r e l a t i n g t o the 

possible c o n s o l i d a t i o n of a wide v a r i e t y of separate contracts 

and rate agreements t h a t Union Carbide had wi t h the UP, Union 

Carbide informed the UP of i t s viable r a i l competition option i n 

the form of a b u i l d - o u t from i t s Seadrift plant. Baxter V.S. at ^ 

18. Eventually, Union Carbide and UP reached an agreement on a 

The p o t e n t i a l to route Union Carbide's t r a f f i c 

ria the SP played a c r i t i c a l r o l e i n achieving the current 

jontract terms. I d . at 1 19. Moreover, thp very t i t l e used by 

ye UP, as w e l l as Union Carbide, to designate the new contract, 

KOMPAC, " as a l l u d e d t o above, i s an acronym f o r Competitive 

jCess, good evidence t h a t the UP perceives the build- out t o be a 

&7 r e a l p o s s i b i l i t y . 

- 16 



Perhaps the best evidence, however, of the UP'r. perception 

of the f e a s i b i l i t y of Union Carbide's b u i . i - o u t 

I 
See Exhibit 1 attached hereto.-

See E x h i b i t 1 at p. 4. Clearly, the UP recognizes that 

^the b u i l d - o u t to SP i s f e a s i b l e , and consequently t h a t the SP i s 

competitive r e a l i t y t o which the UP must pay a t t e n t i o n when 

eg o t i a t i n g rates w i t h Union Carbide. 

• This i s a "Highly C o n f i d e n t i a l " document from UP's f i l e s 
iloped i n discovery and tendered i n t o evidence pursuant to 4 9 
«R. § 1114.28. A copy of the document i s associated only w i t h 
jtHighly C o n f i d e n t i a l version of these Comments. 

- 17 -



g g a d r i l t . Te»a. °jrratfic out of i t s 

There can be no serious contention that t h e T T I T T i H i v e 

.ntramodai competition f o r Union Carbide's p l a s t i c s a d H 
^̂ .̂P̂ . ^ P l a s t i c s and chemical 
t . a t t i c . I n h e r e n t l y , t h i s t-;5ff.'r. 

y, t n i s t r a f f i c flows m great volumes, at 
heavy loadings and over lona distance^ Th. ̂  . 

uifacances. The dependence on ^ a i l 
serves to excl ur^^ ^ 

exclude serious modal competition f o r t h i s t r a f f i c . 

See Ex h i b i t 1 at p. 4.2' 

i n the abse.nce of preservation of Union Carbide-s build-out 

opt.cn, i t i s clear that the merged SP/uP e n t i t y .nev.tabl, w u i 

increase Onion Carbide-s r a i l rates. indeed, soon a f t e r the ̂  

announcement of the ap/sp merger, Hichard .av.dson. President of 

UP. explained t h a t f o l l o w i n g consummation of the proposed merger 

SP'S ..cash fl o w pricing., would bc terminated, s ^ v e r i f i e d 

Statement of Parr-v M T^U^ 
Parry N. Johnson attached hereto. Mr. Davidson has 

^ already acknowledged in his deposition that . 
^ ^^aiuxon tnat he viewed "cash flow 

- - C i g.. as a technique to a t t r a c t business at an unacceptable 

- e l e v e l and t h a t the UP has an o b l i g a t i o n to p r i c e t r a f f i c to 

?b.a.„ the highest revenues possible without possible loss cf 

| - - e s s to a competitor, s ^ deposition of R.chard Davidson, 

, - '8-79, 81. The implications are obvious: Customers formerly 

« f - - ^ b y « ^ e ^ P ^ d those served by the UP whose rates were 

^ " - t r y . Inc. being conSmpoJLeoSsfy"Ued°' """'^^^ 
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market driven h\/ CD ̂  . . 
en by SP competition, such as Union Carbide, w i l l see 

unchecked ra^o 
<3 r a t e increases i f the merger i s allowed to occur. 

s J : i ? : ^ j " | J ° S a t e f the Treatment of 
Agreemen? D ^ c t i t f Th^^Sn^ n^^^^^/^ Settlement B ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ J f a t ^ ^ seadr i f t Plant 

^' Commissi nry' n 1005 BN/SF n^r^^^,^^ 

I n the recent BN/SF control and merger proceeding, the 

commission had occasion to address two " 2 . t o - l " s i t u a t i o n s at 

sh.ppers' Plants v i r t u a l l y i d e n t i c a l t o the s i t u a t i o n discussed 

herein w i t h regard t o Union Carbide's Seadrift plant. BN/sF, 

I.C.C. Finance Docket No. 32549, pp. ,8 . 98. One s i t u a t i o n 

concerned Oklahoma o-,,:, r 
UKlah.ma Gas & ^ l e . , r i c ' s Sooner Station i n Red Rock, 

Oklahoma ("OG&E") anr^ ̂ K=> ^-u 
^^^t . ) , and the other was P h i l l i p s Petroleum Company 

m Borger, Texas ("PPC") 

Pr i o r t o the BN/SF Merger i n 1995, one of OG.E's c o a l - f i r e d 

generating complexes burning s u b s t a n t i a l tonnage of coal was 

jserved e x c l u s i v e l y by Santa Fe. I d ^ at 36. About f i v e years 

fp r i o r to the proposed merger, OG&E had i d e n t i f i e d a f e a s i b l e "13-

h i l e r a i l spur 'build-out' opticn from Sooner Station t o the BN 

| i n e . " i d ^ OG&E used the p o t e n t i a l build-out i n contract 

enewal n e g o t i a t i o n s w i t h the Santa Fe to reach a rate agreement 

^ontaining much lower rates than previously available t o OG&E. 

at 68. 

The Commission recognized that the negotiating leverage 

=vided to OG&E by the BN build-out option would disappear wit h 
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the merger, and took steps i n i t s decisicn, thrcugh imposition of 

conaitions on the post-merger BN/SF e n t i t y , to preserve r a i l 

competition at Sooner St a t i o n . I d ^ 

S i m i l a r l y , PPC presented to the Commission i t s petrochemical 

r e f i n e r y at Borger, Texas that was served exclusively by the 

Santa Fe, but "could obtain independent access t o the Burlington 

Northern through a viable build-out option." i d ^ at 37. since 

r a i l was the only viable t r a n s p o r t a t i o n option f o r PPC at i t s 

Borger p l a n t , the Commission deemed PPC's p o t e n t i a l build-out t o 

the BN as c r i t i c a l t o maintain competition. I d . at 37 & 98. I t 

is important t o note that the Commission deemed the build-out 

option f e a s i b l e notwithstanding the l i k e l y need to r e h a b i l i t a t e 

the nineteen (19) miles of track along an "abandoned Rock Island 

right-of-way," a f a c t o r not present here. I d ^ at 37. Because 

the merger of the BN and Santa Fe would have eliminated PPC's 

build-out option, the Commission addressed the s i t u a t i o n by 

imposing conditions to maintain competition. I d ^ at 98. 

2• The UP/SP's 1995 Settlement Aareement With BNSF. 

Richard Peterson Deposition, pp. 83 & 514. To that end, the 

'licants have treated shippers' plants i n s i t u a t i o n s i d e n t i c a l 

jthat of Union Carbide's Seadrift plant, i . e . . where there i s 

.."imminent p o s s i b i l i t y of a b u i l d - i n , " as two-to-one points i n 
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the BNSF Settlemp-'- Agreement. See also Richard Barber 

Deposition, p. 63. 

For instance, the Applicants t r e a t Mt. Belvieu, Texas 

(Exxon, Amoco and Chevron plants) and the Eldon, Texas (Bayer 

Corporation) plants as two-to-one points by v i r t u e of the fact 

that, w hile the SP c u r r e n t l y exclusively serves those areas, 

there was the "imminent p o s s i b i l i t y " of a b u i l d - i n or build-out 

to the UP l i n e . See BNSF Settlement Agreement (9/25/9E), 1 5(b) 

and E x h i b i t A attached thereto (Mt. Belvieu) and see Supplemental 

.NSF Settlement Agreement (11/18/95), H 9(c) (Eldon), UP/SP-22 at 

p. 318-3 59.^' 

Appli.cants concede that a s i t u a t i o n such as that "involved 

t the Red Rock CG&E pl a n t as considered by the commission (sic) 

n BN/Santa Fe" i s the best example of a " b u i l d - i n or build-out 

j o s s i b i l i t y case." See Barber Deposition, pp. 62, 63, 66, and 

7. Applicants e x p l a i n that a shipper's plant would be 

:onsidered a 2 - t o - l l o c a t i o n i f , l i k e the s i t u a t i o n i n Red Rock, 

he "sole serving r a i l r o a d had made rate adjustments or indicated 

hat i t was aware c f the b u i l d - i n p o s s i b i l i t y and r e f l e c t e d that 

n i t s p r i c i n g . " I d . at 66-67. 

Section 8 ( i ) of the BNSF Settlement Agreement, the 
|atcha l l " or "oi^nibus" clause, provides, i n t e r a l i a , t h a t UP/SP 

t l agree t o grant BNSF trackage r i g h t s to provide competitive 
''ice t o any 2 - t o - l custom.ers that are not expressly r e f e r r e d 

^in the BNSF Agreement. Needless to say. Union Carbide's 
p r i f t p l a n t i s not included nor r e f e r r e d to i n the BNSF 
"element Agreement. 
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At a minimum, the s i t u a t i o n at Seadrift i s d i r e c t l y 

analogous t o the Red Rock s i t u a t i o n . Like Red Rock, p r i o r to the 

merger, S e a d r i f t i s served by only one r a i l r o a d (UP) . Like Red 

Rock, there i s a f e a s i b l e build-out option to a competing 

r a i l r o a d (SP) . Like Red Rock, the r a i l r o a d c u r r e n t l y serving 

Seadrift has made "rate adjustments" i n l i g h t of the build-out 

threat as evidenced by the COMPAC contract; and by i t s July 19, 

1995 i n t e r n a l memo, UP has e x p l i c i t l y "indicated chat i t [ i s ] 

aware of the b u i l d - i n p o s s i b i l i t y . " See Section IV.A.2., i n f r a . 

V. THE SURFACE TRANSPORTATION BOARD MUST GRANT UNION CARBIDE 
CORPORATION'S REQUEST FOR CONDITIONS TO ELIMINATE THE 
ANTICOMPETITIVE EFFECTS OF THE PROPOSED MERGER. 

The a n t i c o m p e t i t i v e e f f e c t s of the merger on Union Carbide's 

Seadrift t r a f f i c can be ameliorated with the imposition of a 

pro t e c t i v e c o n d i t i o n upon the merger. The necessary conditions 

[are as f o l l o w s : 

1) The merged c a r r i e r must grant trackage r i g h t s t o the 
BNSF at competitive costs to serve Union Carbide's 
S e a d r i f t plant over the e x i s t i n g r a i l l i n e owned by the 
UP between S e a d r i f t , Texas and Bloomington, Texas; or, 
i n the a l t e r n a t i v e , 

2) The merged c a r r i e r must grant trackage r i g h t s , -_and 
concomitant "stop-off" r i g h t s , to the BNSF at 
competitive costs over a portion of the e x i s t i n g 
V i c t o r i a / P o r t Lavaca SP Line between the UP main l i n e 
and a p o i n t near Kamey, Texas that would allow BNSF 
access t o Union Carbide's Seadrift plant v i a the 
p o t e n t i a l b u i l d - o u t route.— 

"Stop-off" r i g h t s are required because while the BNSF 
-tlement agreement does include overhead trackage r i g h t s f o r 
BNS.-' from Houston t o Brownsville on the UP l i n e , i t does not 
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These conditions are necessary to restore Un.on Carbide to 

.ts current competitive position by eliminating the adverse 

horizontal e f f f ^ n f r - ^t: ..^ 
" f e c t s of the merger. These conditions are 

especially c r i t i c a l to Union Carbide i n order to afford i t a 

competitive transportation option i n Ught of the fact that 

Baxter V.s. at 5 20. 

"nder the Railroad Consolidation Procedures ,49 CP R 

Part 1180) , a request f o r trackage rights may be properly 

maintained as a reguest for protective conditions and need not be 

asserted in a responsive appUcation. The procedure for f i l i n g 

responsive applications, and any other application related to the 

Kailroad Consolidation Procedures, applies only to railroads and 

^ not to Shippers or members of the general public who may comment 

• o r seek protective conditions as a result of a proposed merger 

Jhe statut., y auc.Kv.i:y f o r the Railroad ConsoUdaticn Procedures 

arises from .e.tions :i343-U345 of the Interstate Commerce Act 

" U...C. ss 11S43-11345. These provisions pertain i n l y to 

'•..-<.a,;s anc lot to shippers. Indeed, the Railroad 

•-^acat.on vules s p e c i f i c a l l y provide a procedure for non-

^ a c ^ ^ t i s s ^ ^ r e s p o n d to merger applications by permitting 

L l o w f o r c h e BN.'SF t o " ! 5 f O P - o f f " a T o n o 

f ^ n . other than at . - e ^ ^ f L ' f u ^ ' t S I n t i f i i r p l i ^ ^ s ^ " " ^ 
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such p a r t i . a s t o f i l e w r i t t e n comments, which s h a l l c o n t a i n " [a] n 

i n i t i a l l i s t o f s p e c i f i c p r o t e c t i v e c o n d i t i o n s " i f the p r o c e e d i n g 

i n v o l v e d a m a j o r o r s i g n i f i c a n t t r a n s a c t i o n . 4 9 C.F.R. 

§ 1180 .4(d) (1) ( i i i ) (H) . The Commission's r u l e s do not d e f i n e o r 

l i m i t what may be r eques t ed as a p r o t e c t i v e c o n d i t i o n . 

A c c o r d i n g l y , based upon the I n t e r s t a t e Commerce Ac t and the 

Ra- .•oad C o n s o l i d a t i o n Procedures and based upon precedent such 

as the r e c e n t BN/SF merger d e c i s i o n , i t i s c l e a r t h a t a non-

r a i l r o a d p a r t y need no t f i l e a r e spons ive a p p l i c a t i o n i n o r d e r t o 

request t r a c k a g e r i g h t s , bu t may a s s e r t such a request as a 

p r o t e c t i v e c o n d i t i o n . 

V I I . CONCLUSION 

I f t h e Commission were t o approve the UP/SP merger as 

proposed, c o m p e ' . i t i o n f o r Union C a r b i d e ' s S e a d r i f t p l a n t t r a f f i c 

w i l l be e x t i n g u i s h e d . The I n t e r s t a t e Commerce Ac t and case 

[precedent p r o h i b i t such a r e s u l t . A c c o r d i n g l y , Union Carb ide 

[ C o r p o r a t i o n r e s p e c t f u l l y reques t s t he Surface T r a n s p o r t a t i o n 

Joard, i f i t approves t he merger as proposed, t o impose t h e 

f o l l o w i n g as a c o n d i t i o n on the merger o f the A p p l i c a n t c a r r i e r s : 

a) The merged c a r r i e r must g r a n t t rackage r i g h t s t o t h e 
BNSF a t c o m p e t i t i v e cos ts t o serve Union C a r b i d e ' s 
S e a d r i f t p l a n t ove r the e x i s t i n g r a i l l i n e owned by the 
UP between S e a d r i f t , Texas and Bloomington , Texas; o r , 
i n t h e a l t e r n a t i v e . 

24 -



r 
b) 

gncSm??;n^'^"s\1jfo^f"^?JKs and 
p o r t i o n of the exists n^Tr^ ' • ̂ ° BNSF ov4r ? 
between the VP S i n ' n ? J ^ n f a ' S ^ ^ ' ^ " "^^^^ Sire 
t h a t would allow BNSF Jcce?? ^ ^f.^'"'' ^^^^ barney, ^ex.. 
s e a d r i f . p.^nt v i a the^^o\%\\L^/,-- f - ^ i d e 
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E X H I B I T 1 

(HIGHLY CONFIDENTIAL DOCUMENT) 



V E R I F I E D S T A T E M E N T S 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 3 2 760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

--CONTROL AND MERGER--
SOLTHEPJJ PACIFIC RAIL CORPORATION, SCUTKERN PACIFIC 

TRANSPORTATION COMPANY, ST. LCUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND TKE DENVER 

AND RIO GRANDE WESTERN RAILRCAD COMPANY 

VERIFIED STATEMENT OF ROBERT H. BAXTER 
IN SUPPORT OF UNION CARBIDE CORPORATION'S 

COMMENTS AND REQUEST FOR CONDITIONS 

1. My name i s Robert H. Baxter. I am employed by the 

Union Carbide Corporation ("Union Carbide") as i t s Manager of 

Overland/Air Transportation Purchasing i n the Corporate 

Purchasing Department. 

2. I have been employed by Union Carbide f o r 2 0 years, and 

during t h a t time I have held positions of increasing importance 

in procurement management at Union Carbide's various f a c i l i t i e s 

and manufacturing p l a n t s across the United States and at Union 

Carbide World Headquarters i n Danbury, Connecticut. 

3. Since I assumed my current p o s i t i o n i n 1995, my 

r e s p o n s i b i l i t i e s include procurement management of r a i l , motor 

j and a i r t r a n s p o r t a t i o n , as well as negotiating r a i l f r e i g h t rates 

[for both inbound and outbound t r a f f i c . 



-̂ I hold a Bachelor of Science Degree i n Mathematics from 

Arkansas st a t e U n i v e r s i t y and a Master of Science Degree i n 

i n d u s t r i a l Engineering from the University of Arkansas. 

^^^^^^^^-^^£^i^e_CprEorat^ 

5. Union Carbide owns and operates some of the most cost-

e f f i c i e n t , large-scale chemicals ana p l a s t i c s production 

f a c i l i t i e s m the world. Important chemicals that Union Carbide 

produces are ethylene, propylene, polyethylene (the world's most 

widely used p l a s t i c ) ; ethylene oxide/glyco. and de r i v a t i v e s f o r 

surfact a n t s , polyester f i b e r , resin and f i l m , and automobile 

a n t i f r e e z e , and one of the industry's broadest l i n e s of p l a s t i c 

resins, intermediaces, emulsions a.nd additives f o r the paints and 

coatings, cosmetics and personal care, adhesives, household, 

pharmaceutical, f u e l and lube o i l additives markets. 

6. Union Carbide's Seadrift, Texas manufacturing p l a n t 

("Seadrift") produces ^ ^ . 
or chemicals 

and p l a s t i c s a year. The Seadrift f a c i l i t y accounts f o r a 

s i g n i f i c a n t p o r t i o n of Union Carbide's o v e r a l l chemicals and 

p l a s t i c s production, and f o r the predominant p o r t i o n of the 

United States requirements f o r ethanolamines and b u t y l 

celiosolve®. 

g e a d r i f t . Texag Plant Relies on Rail 

7. Union Carbide's Seadrift plant i s located about 120 

imiles southwest of Houston, Texas, close to the coast of the Gulf I 
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of Mexico. Tl:e chemicals and p l a s t i c s produced at S e a d r i f t are 

shipped t o other Union Carbide f a c i l i t i e s i n the United States 

f o r f u r t h e r processing or are shipped to various customers near 

major population centers i n the Midwest, Northeast, Southeast and 

Western regions of the United States. In excess of 

Se a d r i f t ' s production i s p l a s t i c s ; and due to the nature of Union 

Carbide's operations at Sead r i f t , almost a l l of Seadrift's 

p l a s t i c s production i s transported to our customers v i a r a i l , as 

w e l l as a s i g n i f i c a n t p o r t i o n of i t s chemicals production. In 

a d d i t i o n , S e a d r i f t receives s i g n i f i c a n t q u a n t i t i e s of chemicals 

by r a i l . 

8 . Union Carbide r e l i e s on r a i l carriage to transport i n 

excess of 90% of i t s p l a s t i c s production to i t s customers. At 

present, only one r a i l c a r r i e r serves the Seadrift plant -- the 

Union P a c i f i c Railroad ("UP"). The UP owns the only r a i l tracks 

leading i n and out of the Sea d r i f t Plant and hauls i n excess of 

of p l a s t i c s (180,000 lbs. per shipment) and 

shipments of chemicals (170,000 lbs.) annually. 

9 . Almost a l l p l a s t i c s customers require receipt of 

p l a s t i c s products by r a i l as do many chemical customers. As a 

r e s u l t . Union Carbide has made s i g n i f i c a n t economic investments 

i n a s i z a b l e f l e e t of special purpose r a i l cars to transport our 

p l a s t i c s and chemicals production. 

10. The convenience of the r a i l hopper car, i t s f u n c t i o n to 

provide storage of p l a s t i c s , and the maintenance of q u a l i t y that 

the hopper car allows are c r i t i c a l t o -.he d i s t r i b u t i o n process. 



The hopper car represents to customers the established vehicle 

f o r r e c e i v i n g p l a s t i c s resins and contains enough volume to 

support most customers' extrusions and m.olding operations f o r a 

reasonable amount of time. This minimizes the customers' cost of 

handling the r e s i n and provides a storage vehicle from which 

customers can feed t h e i r production l i n e s . The r a i l car has 

become the accepted "package" size by customers who convert 

p l a s t i c s resins i n t o f a b r i c a t e d products. 

S e a d r i f t ' s Build-out P o t e n t i a l 

11. I n l a t e 1988/early 1989, Union Carbide undertook a 

p r o j e c t which i t termed "Project COMPAC," an acronym which 

denotes "Competitive Access". The project sought to determine 

the p h y s i c a l v i a b i l i t y and economic f e a s i b i l i t y of b u i l d i n g r a i l 

t r a c k from Union Carbide's Seadrift plant to the s t i l l e x i s t i n g 

r a i l t r a c k of the Southern P a c i f i c ("SP"), which would r e s u l t i n 

c r e a t i n g competing r a i l c a r r i e r service to the UP. This pr o j e c t 

would a f f o r d Union Carbide access at i t s Seadrift f a c i l i t y to two 

r a i l c a r r i e r s and would otherwise allow f o r healthy competition 

between the SP and UP to serve the t r a n s p o r t a t i o n needs of Union 

Carbide. 

12. I n furtherance of i t s build-out p r o j e c t , i n 1989, Union 

Carbide, at considerable cost, commissioned the engineering f i r m 

of Stone & Webster t o perform a routing and cons t r u c t i o n cost 

study t o determine the most economic r a i l r o a d r o u t i n g t o connect 

the S e a d r i f t plant t o SP's l i n e near Port Lavaca ("Study"). 
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The study demonstrated that a build-out was feasible. 

^•'^ ̂ -drift plant is located only approximately ten 
miles from SP'<= \r-f ,^ 

Victoria/Port Lavaca, Texas Une. The build-out 

project would run from the Seadrift plant and intercept the sp.s 

1 - near the town of Kamey, Texas, approximately six miles due 

south Of the City of Placedo, Texas. . map of the buUd-out 

project i s attached .hereto as Exhibit A. 

15- contemporaneously with the study. Union Carbide 

approached the SP i n in a good-faith attempt to do business 

with the SP and hopefully reduce i t s captive r a i l costs with the 

"P. SP reviewed the economics cf the build-out project and 

after a number of meetings between Union Carbide and SP =P 

confirmed i t s in t e r e s t i n Union Carbide^s build-out plans 

indeed, negotiations had progressed so far that SP offered Union 

carbide very a t t r a c t i v e discounts off of i t s standard r a i l rates 

These rates offered by the SP to Union Carbide are memorialized ' 

a .Uly . 1 . ,,as l e t t e r executed by SP and attached hereto as 
Exhibit B. 

16. continuing i t s e f f o r t to make the build-out p o s s i b i l i t y 

a r e a l i t y . Union Carbide, at a cost of 

proceeded to purchase the land -rirrhi-^ ^ 
lend rights-of-way necessary- to reach 

the SP l i n e . The rights-of-way are good for 

17. However, before proceeding and committing to the 

expense of constructing the actual build-out. Union Carbide 

decided to f i r s t explore with the UP what i t would now be w i l l i n g 
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to o f f e r i n l i g h t of Union Carbide's build-cut p o t e n t i a l to the 

SP. 

Union Carbide Has Neaotiatsd For Competitively Based R a i l Service 

18. At t h i s time. Union Carbide was already p a r t i c i p a t i n g 

i n n e gotiations w i t h the UP seeking to renew and consolidate a 

wide v a r i e t y of separ?te contracts and rate agreements. During 

the n e g o t i a t i o n s . Union Carbide informed the UP t h a t , on the 

basis of a study that Union Carbide had performed. Union Carbide 

had a v i a b l e competition option, i n the form of a bu i l d - o u t from 

i t s S e a d r i f t plant t o the SP and that Union Carbide intended to 

undertake a s i m i l a r study of i t s Taft, Louisiana p l a n t . As i t 

turned out, without any mention of the rates the SP had 

previously o f f e r e d Union Carbide, UP subsequently proposed to 

Union Carbide a package from Seadrift that was s i g n i f i c a n t l y more 

a t t r a c t i v e than the SP's best package. I n addition, the UP's 

o f f e r was a comprehensive proposal 

19. The imminent p o s s i b i l i t y of r o u t i n g our t r a f f i c v i a the 

build-out t o the SP was the single c r i t i c a l element i n our 

negotiations w i t h the UP. 

20. Union Carbide thoroughly analyzed the two competing 

proposals and u l t i m a t e l y accepted the UP o f f e r , r e s u l t i n g i n a 

major contract w i t h the UP, e f f e c t i v e July 1, 1991. The contract 

term i s years; however, the contract contains 
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This contract i s r e f e r r e d 

to as the ''COMPAC" contract. 

Continued Competitive I n t e r e s t 

21. As rece n t l y as 1994, the SP was interested i n a t t a i n i n g 

Union Carbide's business out of Seadrift v i a the build-out to i t s 

l i n e , eve.n o f f e r i n g to finance the construction of the new r a i l 

spur. See October 3, 1994 Southern Pacific Memorandum attached 

hereto as E x h i b i t C. Union Carbide then was obligated under 

COMPAC t o use the UP, and consequently declined the SP's 

i n t e r e s t . 

C a p t i v i t y of S e a d r i f t to the Post-Merger E n t i t v 

22. As the merger between SP and UP presently i s 

s t r u c t u r e d , i n c l u d i n g the trackage r i g h t s agreement wit h the 

BNSF, when the Union Carbide-UP contract expires 

Union Carbide w i l l 

have l e s t i t s b u i l d - o u t option and the competitive opportunities 

that presents. Union Carbide then would be captive to the UP f o r 

i t s t r a n s p o r t a t i o n needs. 
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I . Roben H. Baxter, declare under penalty of perjury, that the foregomg is tme and correct. 

Funher. 1 cenify that I am qualified and authorized to file this verified statement, executed on the 

251̂  day of March, 1996. 

V 
Roben H. Ba.xter 
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VERIFIED STATEMENT 
OF 

PARRY N. JOHNSON 

I am Parry N. Johnson. I am the Manager, Rail Operations, 

w i t h i n the Marine & R a i l Operations Department of Union Carbide 

Corporation. 

On the evening c f Monday, September 25, 1995, I attended a 

dinner meeting of the Chemical Manufacturers Association at the 

ANA Hotel i n Wasi^ington, D.C. The featured event at that meeting 

was a pre s e n t a t i o n by Richard Davidson, President of the Union 

P a c i f i c Railroad, concerning the proposed merger of the Union 

P a c i f i c and Southern P a c i f i c Railroads. 

At t h a t dinner, Mr. Davidson announced the agreement entered 

i n t o w i t h the BNSF th a t morning f o r trackage r i g h t s f o r the 

" 2 - t o - l " p o i n t s . During the course of hi s remarks, Mr. Davidson 

commented t h a t upon achieving control of the Southern P a c i f i c , 

the UP would terminate the SP's "cash flow p r i c i n g . " 

I t i s well-known that the SP prices aggressively (generally 

at a lower l e v e l than the UP) , whether as suggested i n some 

c o r r i d o r s t o compensate f o r the ser^/ice problems they have 

experienced i n the past and/or whether as a marketing t a c t i c to 

secure customers at competitively-served p o i n t s . In the context 

of h i s remarks, and based upon my ten years of experience i n 

the t r a n s p o r t a t i o n industry, the i n t e n t of Mr. Davidson's remarks 

was c l e a r : rates f o r p l a s t i c s and chemicals shippers which are 



below the UP's benchmark l e v e l , whether those rates were f o r SP 

customers or f o r UP customers, driven i n the l a t t e r case by SP 

competition, w i l l be increased to the UP l e v e l i f the merger i s 

approved. 

I , Parry N. Job-nson, declare under penalty of p e r j u r y t h a t 

the foregoing i s true and correct. Further, I c e r t i f y t h a t I am 

q u a l i f i e d and authorized to f i l e t h i s v e r i f i e d statement, 

executed on t h i s <3$" day of Mai=«h, 1996. 

Parry N|̂  Jc^son 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILRCAD COMPANY 

--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTIWESTERN RAILWAY 
COMFANY, SPCSL CORP. AND THE DENVER 

AND RIO G.RANDE WESTERN RAILROAD COMPANY 

VERIFIED STATEMENT OF LAWRENCE A. FORCHIA 
IN SUPPORT OF UNION CARBIDE CORPORATION'S 

COMMENTS AND REQUEST FOR CONDITIONS 

1. My name i s Lawrence A. Forchia. I am employed by the 

Union Carbide Corporation ("Union Carbide") as a p r i n c i p a l 

engineer i n the S e a d r i f t , Texas d i s t r i b u t i o n department. 

2. I have been employed by Union Carbide f o r 28 years. 

Currently, my main r e s p o n s i b i l i t i e s are i n d i s t r i b u t i o n , 

i n c l u d i n g management of the Seadrift r a i l system, i n c l u d i n g about 

30 miles of tr a c k and four switch engines at the plant s i t e . 

3. On February 26, 1996, at the request of Ralph Brechter, 

I had occasion t o inspect the condition of the Southern Pacific's 

"SP") r a i l l i n e between V i c t o r i a and Port Lavaca. 

4. The t r a c k from V i c t o r i a to Port Lavaca i s constructed 

of continuous welded r a i l , which appears to be of 13 0 lbs or 

heavier gauge. The t r a c k , rock b a l l a s t , and cross t i e s a l l 



ng 
appear t o be i n f a i r t o good condition, and capable of supporti 

r a i l t r a f f i c . Observations of new b a l l a s t rock and the o v e r a l l 

condition of -̂û  _ -i , . 
n ot the r a i l and tie£; from V i c t o r i a to south of Placedo, 

Texas i n d i c a t e t h a t the track i s being maintained. The 

continuation to Port Lavaca appears serviceable but at a lesser 

level of operation and maintenance. 

5- I t appears from the condition of the track that t r a f f i c 

IS c u r r e n t l y moving between V i c t o r i a and Placedo, Texas. There 

is a minimal amount of rust on the l i n e ; however, t h i s i s 

consistent w i t h the high humadity i n the area and l i g h t or 

T.cderate r a i l operations. There i s also i n d i c a t i o n of recent 

l-ght r a i l t r a f f i c j u s t south of Placedo. That area appears to 

be i n use f o r short term r a i l car storage. 

6. I n my opinion, t.he p o r t i o n of the SP's l i n e from Kamey, 

Texas northward a l l the way to V i c t o r i a i s i n f a i r to good 

cond i t i o n and could support Union Carbide's r a i l t r a f f i c , v i a a 

buildout, without the need f o r any s i g n i f i c a n t modifications or 

repairs t o the SP l i n e . 



I , Lawrence A. Forchia, declare under penalty c f pe r j u r y 

tnat the foregoing i s true and correct. Further, I c e r t i f y that 

I am q u a l i f i e d and authorized to f i l e t h i s V e r i f i e d Statement. 

Executed on t h i s the 26th day of March, 1996. 

i-awrence A. Forchia 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a copy of the foregoing Union Carbide 

Corporation's Request f o r Conditions and Comments (and attached 

Exhibit and V e r i f i e d Statements) was served t h i s 29th day of 

March, 1996, by hand-delivery, on counsel f o r Applicants, as 

follows: 

A r v i d E. Roach I I 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

Dir e c t o r of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Secretary of Transportation 
Suite 10200 
400 Seventh Street, S.W. 
Washington, D.C. 20590 

and, by mail upon the remainder of the Restricted Service L i s t , 

Arthur S. GarrStt I I I 
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MAR 2 4 1996 
BEFORE THE 

SURFACE TRANSPORTATION BO 

Finance Docket No. 3276 

UNION PACIFIC CORPORATION, UNION PACIFIC 
AND MISSOURI PACIFIC RAILROAD C0?» 

-- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TkANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DEi\VER AND 

RIO GRANDE WESTERN .RAILRO.AD COMPANY 

APPLICANTS' OPPOSITION TO KCS' "MOTION FOR AN ORDER 
REQUIRING THE SUBMISSION OF A PRELIMINARY 

DRAFT ENVIRONMENTAL ASSESSMENT" 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. 
RICHARD 
JAMES M. 
Harkins 

CUNNINGHAM 
B. HERZOG 
GUINIVAN 

Cunningham 
1300 N i n e t e e n t h S t r e e t , 
Washington, D.C. 2C036 
(202) 973-7601 

N.W. 

a t t o r n e y s f o r Southern 
P a c i f i c R a i l C o rporation, 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv. St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
M a r t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUIJ A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6817 9 
(402) 271-5000 

ARVID E. ROACH I I 
S. WILMAM LIVINGSTON, JR.. 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Att o r n e v s f o r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Company a.nd Missouri 
P a c i f i c R a i l r o a d Company 

Maz-ch 27, 1996 



UP/SP-190 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN' PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' OPPOSITION TO KCS' "MOTION FOR AN ORDER 
REQUIRING THE SUBMISSION OF A PRELIMINARY 

DRAFT ENVIRONMENTAL ASSESSMENT" 

Applicants Union Pac i f i c Corporation ("UPC"), Union 

P a c i f i c Railroad Com.pany ("UPRR"1, Missouri P a c i f i c Railroad 

Company ("MPRR"), Southern Pac i f i c Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. '."SPCSL"), and 

The Denver and Rio Grande Western Railroad Company ("DRGW"),i'' 

hereby oppose Kansas City Southern Railway Company's ("KCS") 

"Motion f o r an Order Requiring the Submission of a Preliminary 

Draft Environmental Assessment" (KCS-31), dated March 22, 1996. 

KCS requests that the Board f i n d that the environmental 

report that was submitted wi t h the merger a p p l i c a t i o n was 

"inadequate." On the basis of such a fi n d i n g , they also ask the 

^ UPC, UPRR, and MPRR are re f e r r e d to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are refejLred to c o l l e c t i v e l y as "UP." 
SPR, SPT, SSW, SPCSL and DRGW are r e f e r r e d to c o l l e c t i v e l y as 
"Southern Pa c i f i c . " SPT, SSW, SPCSL and DRGW are r e f e r r e d to 
c o l l e c t i v e l y as "SP." 
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Board t o require Applicants and BN/Santa Fe to submit a 

p r e l i m i n a r y d r a f t environmental asses.<?ment ("PDEA") or comparable 

environmental report i n connection wi t h trackage r i g h t s , terminal 

r i g h t s and l i n e sales a r i s i n g out cf the settlement agreement 

between Applicants and BN/Santa Fe. 

KCS' motion i s completely without merit, both l e g a l l y 

and f a c t u a l l y , and should be denied. 

I . THERE IS NO LEGAL BASIS FOR KCS' ASSERTION THAT APPLICANTS' 
ENVIRONMENTAL REPORT WAS NOT ADEQUATE. 

Although the Board's environmental regulations 

generally require merger applicants to submit an environmental 

report w i t h or p r i o r to t h e i r a p p l i c a t i c n , t h i s requirement does 

not apply i n cases where the applicants h i r e a t h i r d - p a r t y 

consultant "to prepare any necessary environmental 

documentation," so long as the consultant i s approved by and 

works under the supervision of the Board's Section of 

Environmental Analysis ("SEA"). See 49 C.F.R. §§ 1105.7(a), 

1105.10(d). " I n such a case, the consultant acts on behalf of 

the [Board], working under SEA's d i r e c t i o n to c o l l e c t the needed 

environmental information and compile i t i n t o a d r a f t EA or d r a f t 

E^S, which i s then submitted to SEA f o r i t s review, v e r i f i c a t i o n , 

and approval." 49 C.F.R. § 1105.10(d). The use of t h i r d - p a r t y 

consultants i s s p e c i f i c a l l y "encourage[dj" by the Board. I d . 

In t h i s case. Applicants hired a t h i r d - p a r t y consultant 

pursuant to 49 C.F.R. § 1105.10(d), and the consultant i s 

c u r r e n t l y working under the supervision of SEA. Accordingly, 



- 3 -

Applicants were exempt from the requirement t o f i l e an 

environmental report w i t h or p r i o r to t h e i r a p p l i c a t i o n . 

KCS' motion simply ignores the exemption i n Section 

1105.10(d). The motion refers tc Board Decisions Nos. 6 and 12 

i n t h i s proceeding (KCS Mem., pp. 12-14), but those decisions d i d 

not address Section 1105.10(d), and instead were discussing a 

d i f f e r e n t issue i n v o l v i n g the requirements f o r pa r t i e s f i l i n g 

inconsistent and responsive applications. 

In f a c t . Applicants did submit an environmental report 

w i t h the merger a p p l i c a t i o n i n order to provide the maximum 

possible assistance to SEA and i t s t h i r d - p a r t y consultant i n 

t h e i r analysis of enviromental issues. Applicants were not, 

however, l e g a l l y required to submit t h i s report. KCS' contention 

that Applicants' environmental report was inadequate necessarily 

assumes that Applicants were l e g a l l y required t o submit such a 

report. As explained above, that assumption i s l e g a l l y unfounded 

and thus KCS' concention must be rejected and i t s motion denied. 

I I . APPLICANTS PRESENTED A P"JLLY ADEQUATE ENVIRONI"?'JTAL REPORT. 

KCS contends that the environmental report submitted on 

November 30, 1995 w i t h the merger a p p l i c a t i o n was inadequate 

because i t d i d not address the e f f e c t s of the BN/S^uta Fe 

settlement. In f a c t , the report contained a comprehensive 

analysis of environmental issues r e l a t e d to the merger as wel] as 

to Applicants' estimates of the e f f e c t s of the BN/Santa Fe 



settlement agreement, which had been entered i n t o more than two 

months p r i o r to the f i l i . n g of the merger a p p l i c a t i o n . 

The T r a f f i c Study that was developed f o r and presented 

i n the merger a p p l i c a t i o n took i n t o account Applicants' estimates 

of the t r a f f i c impacts of the BN/Santa Fe settlement, and the 

Operating Plan presented m the a p p l i c a t i o n was based on the 

assumption that BN/Santa Fe would be operating pursuant to the 

settlement. The environmental report was based on the T r a f f i c 

Study and Operating Plan, supplemented by Applicants' projections 

of BN/Santa Fe t r a f f i c and operations on UP/SP f a c i l i t i e s . I n 

short, contrary t o KCS' contention. Applicants' environmental 

report d i d take account of possible environmental impacts 

r e l a t i n g to the BN/Sani:a Fe settlement. 

KCS i s also incorrect i n suggesting that the 

environmental report did not adequately or comprehensively 

address the p e r t i n e n t environmental issues. In f a c t , the m u l t i -

volume report analyzed a l l of the issues s p e c i f i e d i n the 

r e g u l a t i o n which governs the content of environmental reports, 4 9 

C.F.R. § 1105.7. The report considered a l l relevant fa c t o r s , 

i n c l u d i n g possible e f f e c t s on a i r q u a l i t y , water resources, 

b i o l o g i c a l resources, energy consumption, land use, safety and 

noise l e v e l s . The report analyzed construction projects and 

proposed abandonments, and suggested proposed m i t i g a t i o n 

a c t i v i t i e s . 

KCS contends that the report should have been based on 

estimates prepared by .BN/Santa Fe. rather than the Applicants, of 
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the e f f e c t of the settlement on t r a f f i c and operations. There i s 

no l e g a l support f o r t h i s contention. There i s nothing i n the 

Board's regulations or orders i n t h i s case that suggests that i t 

was necessary f o r the report t c be based on operating and t r a f f i c 

p r o j e c t i o n s prepared by BN/Santa Fe as opposed to Applicants. 

I n any event, i t i s too l a t e now f o r KC.=̂  assert i t s 

complaints about the environmental report. The repc was 

submitted nearly four months ago. The Board i n Decision No. 9, 

served on December 27, 1995, formally accepted the merger 

a p p l i c a t i o n , which included the report. I f tnere had been any 

deficie n c y i n the format or completeness of the environmental 

re p o r t , the Board would have i n s i s t e d on add i t i o n a l informaticn, 

yet i t d i d not do so. KCS' delay i n m.aking i t s assertions and 

i t s f a i l u r e to seek reconsideration of the decision accepting the 

a p p l i c a t i o n bar i t from now asserting that the scope of the 

report was too narrow, that the report was incomplete, or that 

the report should have been b^sed on t r a f f i c and operating 

estimates prepared by BN/Santa Fe rather than Applicants. 

I I I . KCS' MOTION IS INCONSISTENT WITH THE PROCEDURES ESTABLISHED 
BY THE BOARD AND BY SEA. 

The Board has s p e c i f i c a l l y delegated to SEA the 

r e s p o n s i b i l i t y "to provide i n t e r p r e t a t i o n s of the [Board's] NEPA 

process" and "to recomm.end r e j e c t i o n of environmental reports not 

i n compliance" w i t h the Board's rules. 49 C.F.R. § 1105.2. SEA 

has been a c t i v e l y involved i n analysis of the merger, and has not 

advised Applicants t h a t they have f a i l e d to comply wit h the NEPA 
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process, nor has i t recommended r e j e c t i o n of Applicants' 

environmental report. Moreover, t,EA has already established i t s 

own procedures f o r obtaining a d d i t i o n a l environmental information 

r e l a t i n g t o the BN/Santa Fe settlement. 

By l e t t e r dated March 5, 1996, SEA requested Applicants 

to submit, on or p r i o r to March 29, 1996, a PDEA f o r settlement 

agreements that involve e i t h e r substantive operational changes or 

r a i l l i n e abandonments or construction. In response to t h i s 

request, Applicants are planning on March 29, 1996, to submit a 

PDEA concerning the BN/Santa Fe settlement. The PDEA w i l l 

address, i n t e r a l i a , c e r t a i n cor. struct ion projects that BN/Santa 

Fe has saad that i t intends to undertake as a r e s u l t of the 

settlement. These projects were described a f t e r the f i l i n g of 

Applicants' environmental report, and are set f o r t h i n BN/Santa 

Fe's comments, submitted on December 29, 1995. See BN/SF-l, 

V e r i f i e d Statement of Neal D. Owen, pp. 28-29. These comments 

also included BN/Santa Fe's estimates of the number of t r a i n s 

that i t expects to operate on the UP/SP system as a r e s u l t of the 

settlement and the merger. The PDEA w i l l also address, i n t e r 

a l i a and t o the extent appropriate, environmental issues a r i s i n g 

from BN/Santa Fe's estimates of t r a i n counts. 

KCS' motion ignores and i s inconsistent w i t h the 

procedures established by SEA f o r submitting environmental 

information concerning settlements. For t h i s reason as w e l l , the 

motion should be rejected. 



IV. IF KCS WISHES TO RAISE ENVIRONMENTAL CONCERNS, IT SHOULD 
FOLLOW THE PROCEDURE ESTABLISHED BY THE BOARD FOR THE 
SUBMISSION OF ENVIRONMENTAL COMMENTS. 

The enviiormental report submitted by Applicants and 

the PDEA to be submitted on March 2 9 are intended to benefit SEA 

i n e x e r c i s i n g i t s r e s p o n s i b i l i t y to prepare an Environmental 

Assessment, See 49 C.F.R. § 1105.10(b). They are not prepareo 

f o r KCS' be n e f i t , and i t i s doubtful that KCS even has standing 

to r a i s e questions about them. 

SEA and the t h i r d - p a r t y consultant are preparing an 

Environmental Assessment, which i s expected to be issued i n 

Apri2.. Interested p a r t i e s w i l l then have 20 days to submit 

comments. See Decision No. 9, p. 13. I f KCS wishes to raise 

environme.ntal issues, i t should do so i n comments f i l e d with SEA. 

The Board's Decision No. 21 i n t h i s pioceeding, served 

March 20, 1996, rejected a motion by the City of Reno, which also 

had argued that Applicants had f a i l e d to submit adequate 

information cn the p o t e n t i a l environmental e f f e c t s of the 

BN/Santa Fe settlement. The Board noted that the p a r t i e s could 

address environmental matters i n comments i n response to the 

Environmental Assessment which SEA expects to issue i n A p r i l . 

The same reasoning applies t c KCS -- i f i t has environmental 

issues that i t wishes to raise (and has standing to r a i s e ) , i t 

should do so i n comiments i n response to the Environmental 

Assessment. 



CONCLUSION 

KCS does not ass e r t t h a t the merger o r the BN/Santa Fe 

s e t t l e m e n t w i l l cause any en v i r o n m e r t a l i n j u r y t o KCS, and i t i s 

obvious t h a t i t has f i l e d i t s motion t o r t a c t i c a l l i t i g a t i o n 

purposes, not out of any concern f o r the environment. The motion 

has no l e g a l o r f a c t u a l b a s i s , and should be denied. 

R e s p e c t f u l l y submitted. 
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CERTIFICATE OF SERVICE 

I , Michael A. Listgarten, c e r t i f y t h a t , on t h i s 27th 

day of March 1996, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of deliv e r y on a l l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Room 9104-TEA 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 2053/ 

Michael A. L i s t g a r t 
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March 18, 1996 

Bellingham Cold Storage Company 
2825 Roeder Ave. 
P O Box 895 

Honorable Vemon A. "Williams ll office of ttie Secretary u Beiimgham, Washington 98227-0895 
Secretarv \ (360) 733-1640 
ocLjcuuy II ^^^^ II FAX (360) 671-1259 

Surface Transportation Board 
12th (SL Constitution Ave NW 
Washington DC 20423 

RE: Finance Docket No. 32760, Union Pacific Corporation, et al. -Control and Merger-
-Southcm Pacific Rail Corporation, et. al. 

Dear Mr. Williams: 

I have been in the cold storage business for the past 30 years and currently am President 
and CEO of Bellingham Cold Storage, Bellingham, Washington. Our company will 
complete its 50th year in business this month. We have seen many changes since we 
started. We had a choice of three railroads to ship product on when we first went into 
business and now are served only by the Burlington Northem. We have also seen the 
service change in respect to not haxing the cars w îen we need them to not being able to 
have direct routes to Califomia points. We have had to rely on trucking in order to 
make sure customers to the south were taken care of. 

In review of the docket No. 32760 I find that if the approval goes as presented it will 
greatly give us the ability to improve our service ".o Califomia points. It will also give us 
the ability to get refrigerated cars back to the Nonhwest more quickly and therefore give 
our customers a choice on how product is shipped. 

Currently in order to get enough refrigerated cars to satisfy our customers needs it is 
necessary for Bellingham Cold Storage to pre-tri][ cpxs that have come into our plant 
loaded. We have made arrangements with the Burlington Northem RR to ser̂ dce these 
cars so we may reuse them. This is a temporary measr : that could be eliminated if we 
were able to vise cars that come directiv from Califomia. 

Again I urge you to favor the agreement reached by BN/Santa Fe and UP/SP in regard 
to various routes , and this must be imposed as a condition to the merger. We need to 
have strong competition and this would be one way of insuring this would happen. 

"Only Your Product Gets An Icy Reception" 



Page 2 
Honorable Vemon A. Williams 

Thank you again for your help in this matter. 

"I declare xmdcr penalty of perjury that the forgoing is true and correct. Executed this 
19th day of March, 1966. 

Stewart L Thorr.as, President 
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BN/SF-45 

BEFORE THE 
SURFACE TR.ANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPOR.ATION, L'NION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN P.ACIFIC TRANSPORTATION COMPANY, ST. LOLIS 

SOUTHWESTERN RAILWAY COMPAf^Y. SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

RESPONSES AND OBJECTIONS OF BURLINGTON NORTHERN RAJLRO.AD 
COMP.ANY .\ND THE ATCHISON, TOPEK-A. .AND S.ANTA FE RAILWAY COMPANY 

TO BROWNSVILLE AND RIO GRANDE INTERNATIONAL'S FIRST SET OF 
INTERROGATORIES AND INFORMAL REQUTSTS FOR PRODUCTION OF 

DOCUMENTS TO THE BURLINGTON NORTHERN R.AILROAD CO.MPANY AI>fD 
THE ATCHISON, TOPEKA AIM'D SANTA FE RAILWAY COMPANY ("BNSF') 

Burlington Northem Raiiroad Company ("BN") and The Atchison, Topeka and Santa 

Fe Railway Company ("Santa Fe") (collectively "BN/Santa Fe") answer and object as 

follows to Brownsville and Rio Grande iniemaiional s ("BRGl") "First Set of 

Interrogatories and Informal Requests For Production of Documents." These responses and 

objections are being served pursuant to the Discoveiy Guidelines Order entered by the 

.Administrative Law Judge in this proceeding on December 5, 1995 ("Discovery 

Guidelines"). 



Subject to the objections set forth below, BN/Santa Fe will produce non-pnvileged 

documents responsive to BRGI's First Set of Intenogatoiies and Informal Request For 

Production of Documents. If necessary. BN/Santa Fe is prepared to meet with counsel for 

BRGl at a mutually convenient time and place to discuss informally resolving these 

objections. 

Consistent with prior practice, BN/San'̂  Fe has not secured verifications for the 

interrogatory responses herein, but is willing to discuss with counsel for BRGl any 

particular response in this regard. 

CFNF.RAL OBJECTIONS 

BN/Santa Fe objects to BRGI's First Set of Intenogatories and Infonnal Request For 

Production of Documents on the following grounds: 

1. Privilege. BN/Santa Fe objects to BRGI's First Set of Interrogatories and 

Infonnal Request For Production of Documents to the extent that they call for information 

or documents subject to the attomey work product doctrine, the attomey-client privilege or 

any other legal privilege. 

2. Relevance/Burden. BN/Santa Fe objects to BRGI's First Set of 

Inten-ogaiories and Infonna: Request For Production of Documents to the extent that they 

seek infonnation or (documents that are not directly relevant to this proceeding and to the 

extent that a response would impose an unreasonable burden on BN/Santa Fe. 

3. Settlement Negotiations. BN/Santa Fe objects to BRGI's First Set of 

Inten-ogatories and Infonnal Request For Production of Documents to the extent that they 

seek infonnation or documents prepared in connection with, or related to. the negotiations 



leading to the Agreement entered into cn September 25, 1995, by BN/Santa Fe with Union 

Pacific and Southem Pacific, as supplemented on November 18, 1995. 

4. Scope. BN/Santa Fe objects to BRGI's First Set of Interrogatories and 

Infonnal Request For Production of Documents to the extent that they attempt to impose 

an>- obligation on BN/Santa Fe beyond those imposed by ihe General Rules of Practice of 

the Interstate Commerce Commission ("Commission"), 49 C.F.R. § 1114.21-31, the 

Commission's scheduling orders in this proceeding, or the Administrative Law Judge 

assigned to this case. 

5. Definitions. BN/Santa Fe makes the following objections to BRGI's 

detlnitions: 

11 'Document" means any writing or odier compilation of infonnation, whether 
printed, typed, handwritten, recorded, or produced or reproduced by any other process, 
including: intracompany communications; electronic mail; correspondence; telegrams; 
memoranda; contracts; instruments; studies; projections; forecasts; summaries, notes, or 
records of conversations or interviews; minutes, summaries, notes, or records of conferences 
or interviews; minutes, suirunaries, notes, or records of conferences or meetings; record or 
reports of negotiations; diaries; calendars; photographs; maps; tape recordings; computer 
tapes; computer disks, other computer storage devices; computer programs; computer 
printouts; models; statistical statements, graphs; charts; diagrams, plans; drawings; 
brochures; pamphlets: news articles; reports; advertisements; circulars; trade letters; press 
releases; invoices; receipts; financial statements; accounting records; and workp^rs and 
worksheets. Further, the term "document" includes: 

(a) both basis records and summaries ci ich records (including computer runs); 
(b) both original versions and copies that differ in any respect from original 

versions, including notes; and 
(c) both documents in the possession, custody, or control of BNSF and 

documents in the possession, custody, or control of consultants or others who 
have assisted BNSF in connection with this proceeding. 



BN/Santa Fe objects to the defmition of "Document" as overly broad and unda'y 

burdensome to the extent that it calls for the production of materials and documents that are 

as readily, or more readily, available to BRGl as to BN/Santa Fe. 

18. "Relating to" a subject means making a statement about, referring to, or 
discussing, the subject, including, as to actions, any decisions to take, not take, d/'ff-T, or 
defer decision on the action. 

BN/Sanu Fe objects to the definition of "Relating to" in that it requires subjective 

judgment to determine what is requested and, further, that it potentially calls for the 

production of documents that are not directly relevant to this pioceeding. Notwithstanding 

this objection, BN/Santa Fe will, for the purposes of responding to BRGI's intenogatories, 

construe "Relating to" to mean "make reference to" or "mention". 

22. "Studies, analyses, and reports" include studies, analyses, and reports in 
whatever form, ir-Muding letters, memoranda, tabulations, and computer printouts of data 
selected from a database. 

BN/Santa Fe objects to the definition of "Smdies, analyses, and reports' in that it 

requires subjective judgment to determine what is requested and, further, it is overly broad 

and unduly burdensome. Notwithstanding this objection, BN/Santa Fe will, for the 

purposes of responding to BRGI's requests, construe "Sttidies, analyses, and reports" to 

mean analyses, studies or evaluations in whatever form. 



RESPONSES .AND OBJECTIONS TO INTERROGATORIES 

1. Has BNSF committed to institute competitive rail service to and from 
Brownsville, TX, and the Port of Brownsville in the event that the UP/SP merger as 
proposed in Finance Docket 32760 is approved and consummated? 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe responds as follows: Assuming that Interrogatory No. 1 seeks information 

beyond that contai* i in BN/Santa Fe's Comments on the Primary Application (BN/SF-l), 

filed December 29, 1995, and in workpapers in BN Fe's document depository, 

BN/Santa Fe obiects to Interrogatory No. I to the extent .nat it is vague and is neither 

relevant nor reasonably calculated to lead to the discovery of admissible evidence. 

BN/Santa Fe further objects to Interrogatory No. 1 to the extent that it calls for a legal 

conclusion. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, as 

reflecied in BN/SF-l, it intends to provide competitive rail service to points md locations 

as set forth in the Settlement Agreement, including Brownsville, TX and the Port of 

Brownsville, TX. 

2. If so, bv what means will such service be accomplished (trackage 
rights/hauling rights or other arrangement)? 

Response: See Response to Interrogatory No. 1. Further, subject to and without 

waiving the General Oojections stated above, in particular the burden and scope objections, 

BN/Santa Fe objects to Interrogatory No. 2 to the extent that it would require BN/'Santa Fe 

to speculate as to how, were the proposed consolidation of Union Pacific and Southem 

Pacific approved and the Settlement Agreement imposed as a condition to such approval. 
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Subject to and without waiving the foregoing objections, BN/Santa Fe states that, as 

set forth in the Verified Statement of Neal D. Owen (page 23), BN/Santa Fe traffic between 

Houston and Brownsville would initially move via haulage in UP/SP trains. 

3. Specify the terms, conditions (duration) and any territories on trackage rights, 
haulage rights or other arrangement pursuant to which BNSF would be available to provide 
competitive rail service to and trom Brownsville, TX, and the Port of Brownsville in the 
event the UP/SP merger is approved and consummated. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 3 to 

the extent that it is vague and neither relevant nor reasonably calculated to lead to the 

discover̂ / of admissible evidence. BN/Santa Fe further objects to Interrogatory No. 3 to the 

extent that it would reqt -e BN/Santa Fe to speculate as to how, were the proposed 

consolidation of Union Pacific and Southem Pacific approved and the Settlement 

Agreement imposed as a condition to such approval. 

Subject to and without waiving the foregomg objections, BN/Santa Fe states that the 

Settlement Agreement describes all such described terms, conditions and territories. 

4. Will BNSF have the right to interchange traffic with BRGl under trackage 
rights, haulage rights or other arrangement pursuant to which it would be enabled to 
provide competitive rail service to and from Brownsville and the Port of Brownsville in the 
event the UP/SP merger is approved and consummated? 

Response: Subject tc and without waiving the General Objections stated above, in 

particular the burden and scope objections, BN/Santa Fe objects to Interrogatory No. 4 to 

the extent that it is vague and neither relevant nor reasonably calculated to lead to the 

discovery of admissible evidence. BN/Santa Fe further objects to Interrogatory No. 4 to the 

extent that it would require BN/Santa Fe to speculate as to how, were the proposed 



extent that it would require BN/Santa Fe to speculate as to how, were the proposed 

consolidation of Union Pacific and Southem Pacific approved and the Settlement 

Agreement imposed as a condition to such approval. 

Subject to and without waivmg die foregoing objections, BN/Santa Fe states that, 

since it will initially serve Brownsville and the Port of Brovmsville via haulage, it does not 

intend initially to establish or maintain any terminal facilities at or near Brownsville. 

7. Has BNSF committed to station personnel at Brownsville to promote 
competitive rail service and to service ciu:tomer accounts in the event competitive rail 
service is instituted upon approval and consummation of the UP/SP merger. 

Response: Subject to and without waiving the General Objections stated above, 

BN/Santa Fe responds as follows: Assuming that Interrogatory No. 7 seeks information 

beyond that contained in BN/Santa Fe's Comments on the Primary Application (BN/SF-l), 

filed December 29, 1995, and in workpapers in BN/Santa Fe's document depository, 

BN/Santa Fe objects to Interrogatory No. 7 to the extent that it is vague and is neither 

relevant nor reasonably calculated to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, 

since it will initially serve Brownsville and the Port of Brownsville via haulage, it does not 

intend initially to station personnel at or near Brownsville. 

8. If BNSF has determined to instimte competitive rail service for Brownsville 
and the Port of Brownsville through haulage rights arrangements with UT/SP, will BNSF 
undertake to ensure that such rights can be assigned to BRGl should BNSF subsequently 
decide not to continue haulage rights service to dnd from Brownsville and the Port of 
Browiisville? 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden, privilege and scope objections. BN/Santa Fe objects to Interrogatory 
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2. Identify and provide copies of any documents which constimte and/or discuss 
direct access for BNSF to the Mexican bordjr crossing at Brownsville and rights to 
interchange traffic with FNM at Brownsville (Matamoros, Mexico). 

Response: Subject to and without waiving the General Objections stated above, in 

particular the scope and settlement negotiations objections, BN/Santa Fe responds as 

follows: Assuming that Request No. 2 seeks information beyond that contained in 

BN/Santa Fe's Comments on the Primary Application (BN/SF-l), filed December 29, 1995, 

and in workpapers in BN/Santa Fe's document depository, BN/Sania Fe objects tc Request 

No. 2 to the extent that it is vague, overly broad and unduly burdensome. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, 

other than the Settlement Agreement, no responsive documents have been identified. 

3. Identify and provide copies of any documents that constimte or discuss BNSF 
commitment to provide competitive rail service to and ft-om Brownsville and the Port of 
Brownsville upon approval of appropriate trackage rights agreements. 

Response: Subject to and without waiving the General Objections stated above, in 

particular the burden, scope, privilege and settlement objections, BN/Santa Fe objects to 

Request No. 3 to the extent that it is overly broad and unduly burdensome and uses terms 

such as "appropriate trackage rights agreement" which are vague. BN/Santa he fiTther 

objects to Reques; No. 3 on the grounds that it is neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that, 

other than BN/SF-1 and the Settlement Agreement, no responsive documents have been 

identified. 
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4. Identify and provide copies of any documents that discuss trackage and/or 
haulage rights options through which BNSF would be able to provide competitive rail 
service to and from. Brownsv-''e and the Port of Brownsville. 

Response: Subject to and wdthout waiving the General Objections stated above, 

BN/Santa Fe objects to Request No. 4 to the extent that it is vogue, overly broad, unduly 

burdensome and calls for speculation. BN/Santa Fe further objects to Requesi No. 4 on the 

grounds that it is neither relevant nor reasonably calculated to lead to the discovery cf 

admissible evidence. 

Subject to and without waiving the foregoing objections, BN/Santa Fe states that 

responsive, non-privileged documents, if any. will be produced in accordance with the 

Discovery Guidelines. 

5. Produce all written discovery responses provided by applicants to any person 
in connection with the subject proceeding (whether such responses were provided formally 
or informally, and whether offered in the form of a pleading, a letter or otherwise), and 
copies of al! documents provided by Applicants to any person in cormection with this 
proceeding. This is a continuing request and is effective throughout the pendency of this 
proceeding. 

Response: Subject to and witiiout waiving the General Objections stated above, 

BN/Santa Fe objects to Request No. 5 to the extent that it requests information of 

Applicants, and. as such, is more appropriately directed to Applicants than to BN/Santa Fe. 

BN/Santa Fe further objects to Request No. 5 on the grounds that it is overly broad and 

unduly burdensome. 

Subject to and vrithout waiving the foregoing objections, BN/Santa Fe states that the 

written discoverv responses it has provided in connection with this proceeding have been 

served upon counsel identified on the Restricted Service List, including counsel for BRGl, 

and have been placed in BN/Sar.ta Fe's document depository. 
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Respectfully submitted. 
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Michael E. Roper 
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Railroud Company 
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(202) 463-2000 

and 

The Atchison, Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(708) 995-6887 

Attomeys for Bi'rlington Northem Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

March 6, 1996 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that copies of Responses and Objections of 

Burlington Northern Railroad Company and The Atcnison, Topeka and 

Santa Fe Railway Company to Brownsville and Rio Grande I n t e r ­

national's F i r s t Set of Interrogatories and Informal Requests f o r 

Production of Documents to the Burlington Northern Raiiroad 

Company and The Atchison, Topeka and Santa Fe Railway Company 

("BNSF")(BN/SF-45) have been served t h i s 6th day of March, 1996, 

by f i r s t - c l a s s mail, postage prepaid on a l l persons on the 

Restricted Service L i s t i n Finance Docket No. 32760 and by 

fax and hand-delivery on counsel f o r Browrisville and Rio Grande 

I n t e r n a t i o n a l . 

Kelley E. O'Brien 
Mayer, Brown & P l a t t 
2000 Permsylvania, Avenue, N.W. 
Washington, D.C. 20006 
v202) 778-0607 


