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A p r i l 12 , 1996 

Via Hand Deliverv 

Vernon A. Williams 
Secretary 
Surface Transport?tion Board 
Room i;215 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 2 0423 

Re: Union P a c i f i c Corp., Union Pacific RR. Co. and Missouri 
P a c i f i c RR Co. -- Control and Merger -- Southern 
P a c i f i c Rail Corp., Southern Pac i f i c Transp. Co., 
St. Louis Southwestern Rw. Co., SPCSL Corp. and The 
Denver and Rio Grande Western RR Co., 
Finance Docket No. 327S0 

Dear Secretary Williams: 

Enclosed f o r f i l i n g are an o r i g i n a l ?nd tv^enty copies of 
TM-27, Supplemental Responses of The Te\ds Mexican Railway 
Company t o the Applicants' F i r s t and Second Set of 
Int e r r o g a t o r i e s an-i Request f o r Production of Documents. Aiso 
enclosed i s a 3.5" floppy computer disc containing a copy of each 
of the f i l i n g s i n Wordperfect 5.1 format. 

Sincerely, 

Richard Allen 

Enclosures 

cc: Restricted Service L i s t Cm«» ol th« SacJ«tary 

APR 1 7 mb 

E Part ot 
Public Recnrd 

CORRESPONDENT OFF.CES, LONOON, PARIS AND BRUSSELS 
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BEFORE THE 
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Unicn P a c i f i c Corp., onion P a c i f i c 
RR. Co. and Missouri P a c i f i c RR Co. 
— Control and Merge;: — Southern 
P a c i f i c R a i l Corp., Southern 
P a c i f i c Trans. Co., £t. Louis 
Southwestern Rw. Co., SPCSL Corp. 
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Western Corp. 
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SUPPLEMENTAL RESPONSES OF 
THE TEXAS MEXICAN RAILWAY COMPANY 

TO THE APPLICANTS' 
FIRST AND SECOND SET OF 

INTERROGATORIES AND REQUEST 
FOR PRODUCTION OF DOCUMENTS 

Richard A. A l l e n 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
Brawner B u i l d i n g 
888 17th S t r e e t , N.W. 
Washington, D.C. 20006-3939 
(202) 298-8660 

Attorneys f o r The Texas 
Mexican Railway Company 

A p r i l 12, 1996 



TM-27 

BEFORE THE 
SURFACE TRANSPORTATIOI BOARD 

Union P a c i f i c Corp., Union P a c i f i c 
RR. Co. and Missouri P a c i f i c RR Co. 
— Control and Merger — Southern 
P a c i f i c R a i l Corp., Southern 
P a c i f i c Trans. Co., St. Louis 
Southwestern Rw. Co., SPCSL Corp. 
and The Denver and Rio Grande 
Western Corp. 

Finance Docket No. 32760 

SUPPLEMENTAL RESPONSES OF 
THE TEXAS MEXICAN RAILWAY COMPANY 

TO THE APPLICANTS' 
FIRST AND SECOND SET OF 

INTERROGATORIES AND REQUEST 
FOR PRODUCTION OF DOCUMENTS 

The Texas Mexican Railway Company ("Tex Mex"), hereby 

supplements i t s responses t o the A p p l i c a n t s ' F i r s t 

I n t e r r o g a t o r i e s and F i r s t Request f o r Production of Documents t o 

Tex Mex served by the Applicants-'' on Februai.y 26, 1996, and 

A p p l i c a n t s ' Second I n t e r r o g a t o r i e s and Request f o r Production of 

Documents, served by the A p p l i c a n t s on A p r i l 3, 1996. 

y 

- I Union P a c i f i c C o r p o r a t i o n , Union P a c i f i c R a i l r o a d Company, 
M i s s o u r i P a c i f i c R a i l r o a d Company, Southern P a c i f i c R a i l 
C o r p o r a t i o n , Southern P a c i f i c T r a n s p o r t a t i o n Compc^ny, St. Louis 
So'ithwestern Railway Company, SPCSL Co r p o r a t i o n , ar.d the Denver 
and Rio Grande Western R a i l r o a d Company. 
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GENERAL RESPONSES 

Tex Mex incorporates by reference the general responses i t 

made i n i t s i n i t : a l response to the Applicants' F i r s t 

I n t e r r o g a t o r i e s and Document Requests to Tex Mex (TM-19). 

GENERAL OBJECTIONS 

Tex Mex incorporates by reference the general objections i t 

made i n i t s i n i t i a l response to the Applicants' F i r s t 

I n t e r r o g a t o r i e s and Document Requests to Tex Mex (TM-19). 

SPECIFIC OBJECTIONS 

Tex Mex preserves and incorporates by reference the s p e c i f i c 

objections i t made to each i n d i v i d u a l i n t e r r o g a t o r y and document 

request to which Tex Mex provides a supplemental response herein. 

RESPONSES TO SPECIFIC 
INTERROGATORIES AND DOCUMENT REQUESTS 

Applicants' F i r s t Set of I n t e r r o g a t o r i e s 

Tex Mex hereby supplements i t s response t o the fo l l o w i n g 

i n t e r r o g a t o r i e s : 

Interrogatory 3. 

"Specify a l l facts that support the contention by 
Tex Mex that UP's l i n e between Algoa and Placedo, 
Texas, or any part thereof, i s congested or w i l l be 
congested f o l l o w i n g the UP/SP merger." 

Response: The v e r i f i e d statement of Allen W. Kaley, J r . , 

which appears i n Tex Mex's responsive a p p l i c a t i o n , discusses 
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congestion on the UP l i n e from Algoa to Placedo. His workpapers 

have been produced to the Applicants. 

In t e r r o g a t o r y 4: 

" l e t t e r s sent by Tex Mex to shippers t o s o l i c i t 
support statements say that Tex Mex may 'ask f o r 
trackage r i g h t s to points such as Beaumont, Caldwell 
and Houston, Texas from Corpus C h r i s t i , to connect wi t h 
ether r a i l r o a d s , ' and state: "As you may have heard, 
TexMex recently established a competitive undertaking 
wi t h KCS t o forge a strong and competitive r a i l l i n k 
with Mexico t o meet the needs that we expect NAFTA to 
create. These connections w i l l be essential f o r t h a t 
e f f o r t . ' Explain how the c i t e d 
'essential' t o the 'competitive 
t o , and describe in d e t a i l t h a t 
undertaking.'" 

connections w i l l be 
undertaking' r e f e r r e d 
' competitive 

Response: The v e r i f i e d statements of Larry Fields, Joseph 

Ellebracht, Brad Lee Skinner and Curtis Grimm, each containad i n 

Tex Mex's responsive application, address these matters. The 

workpapers f o r these witnesses have been produced t o the 

Applicants. 

Applicants' F i r s t Set of Document Requests 

Tex Mex hereby supplements i t s response t o the f o l l o w i n g 

document requests: 

Document Request 2 3. 

"Produce a l l studies, reports or analysis r e l a t i n g 
to c o l l u s i o n among competing r a i l r o a d s or the r i s k 
thereof." 

Response: Tex Mtx has no responsive documents. 
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Document Request 24. 

"Produce a l l studies, reports or analysis r e l a t i n g 
t o the terms f o r or effectiveness of trackage r i g h t s . " 

Response: Tex Mex has no documents responsive to t h i s 

document request as narrowed by the Admin...strative Law Judge at 

the discovery conference held on March S, 1996. 

Document Request 25. 

"Produce a l l Tex Mex business plans or s t r a t e g i c 
plans." 

Response: Tex Mex has produced i t s 1996 business plan, the 

only document responsive to t h i s document request. 

Document Request 28. 

"Produce a l l studies, reports or analysis r e l a t i n g 
t o competition f o r t r a f f i c t o or from Mexico (including 
but not l i m i t e d to truck competition) or competition 
among Mexican gateways." 

Response: The v e r i f i e d statements of Larry Fields, Joseph 

Ellebracht, Brad Lee Skinrer and Curtis Grimm, each contained i n 

Tex Mex's responsive a p p l i c a t i o n , address the subject matter of 

t h i s document request, as narrowed by the Administrative Law 

Judge i n the discovery conference hetld on March 8, 1996. Tex Mex 

has produced workpapers f o r these witnesses t h a t are responsive 

to t h i s document request. 
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Supplemental Responses t o 
Applicants' Second ^^et of 

Requests f o r the Productirn of Documents 

Tex Mex hereby supplements i t s response t o the f o l l o w i n g 

document rrquests: 

DOCUMENT REOUFSTS 

2. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce machine-readable versions, 
i f they e x i s t , of documents or data you submitted as pa r t of your 
March 29 f i l i n g s , of documents or data included as work papers, 
or of documents or data r e l i e d upon by persons whose, v e r i f i e d 
statement you submitted i n your March 29 f i l i n g s . [ A l l ] 

Response: Tex Mex has produced responsive documents. 

3. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l studies, analyses or 
reports discussing benefits or e f f i c i e n c i e s t h a t may r e s u l t from 
the UP/SP merger. [ A l l ] 

Response; Tex Mex has no responsive documents. 

4. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l studies, analyses or 
reports discussing p o t e n t i a l t r a f f i c impacts of the UP/SP merger. 
[ A l l ] 

Response: Tex Mex has produced responsive documents. 

5. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , ^ reduce a l l studies, reports or 
analyses discussing competitive impacts of the UP/.iP merger, 
including but not l i m i t e d to e f f e c t s on the f o l l o w i n g (a) market 
shares, (b) source or destination competi"ion, (c) transloading 
options, or (d) b u i l d - i n or build-out options. [ A l l ] 

Response; Tex Mex has no responsive documents. 

6. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produ-e a l l documents found i n the 
f i l e s of o f f i c e r ? at the le v e l of Vice President or above, or 
other f i l e s where such materials would more l i k e l y be found, 
discussing the BN/Santa Fe Settlement Agreement, the IC 
Settlement Agreement, or the Utah Railway Settlement Agreement. 
[ A l l ] 

Response: Tex Mex has produced responsive documents. 
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7. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l documents fomd i n the 
f i l e s of o f f i c e r s at the l e v e l of Vice President or above, or 
other f i l e s where such materials would more l i k e l y be found, 
discussing conditions t h a t might be imposed on approval of the 
UP/SP merger. [ A l l ] 

Response: Tex Mex has produced responsive documents. 

8. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l studies, reports or 
analyses, found i n the f i l e s of o f f i c e r s at the l e v e l of Vice 
President or above, or other f i l e s where such materials would 
more l i k e l y be found, discussing actual or p o t e n t i a l competition 
between UP and SP. 

Response; Tex Mex has produced responsive documents. 

9. To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l studies, reports or 
analyses, found i n the f i l e s of o f f i c e r s at the l e v e l of Vice 
President or above, or other f i l e s where such materials would 
more l i k e l y be found, discussing competition between s i n g l e - l i n e 
and i n t e r l i n e r a i l t r a n s p o r t a t i o n . [ A l l ] 

Response; Tex Mex has produced respcnsi/e documents. 

10. To the extent not done as pcirt of your p r i o r discovery 
responses or March 29 f i l i n g s , produce a l l studies, reports or 
analyses, found i n the f i l e s of o f f i c e r s at the l e v e l of Vice 
President or above, or other f i l e s where such materials would 
more l i k e l y be found, discussing the benefits of any p r i o r Class 
I r a i l merger or r a i l mergers generally. [ A l l ] 

Response: Tex Mex h?s no responsive documents. 

t f u l l y submitted, 

Richard A. Alien 
Andrew R. Plump 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
-888-Seventeenth St., NW, Suite 600 
Washington, DC 20006-3939 

Attorneys for Texas Mexican Railway 

Dated: March 12, 1996 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i . . 12th day of A p r i l , I have 

caused to be served TM-27, the Suppleir.ental Responses of the 

Texas Mexican Railway Company to the Applicants' F i r s t and Second 

Set of I n t e r r o g a t o r i e s and Requests f o r the Production of 

Documents, by hand d e l i v e r y upon the fol l o w i n g persons: 

Arvid E. Roach I I 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins, Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I have also caused the foregoing to be served by f i r s t - c l a s s 

mail, postage pre-paid, or by a more expeditious manner of 

del i v e r y , on the Honorable Judge Nelson and a l l p a r t i e s on the 

r e s t r i c t e d service l i s t i n Finance Docket No. 32760. 

rohn^ V. ygdwards 
Zuckerl^ Scoutt 

& Rasenberger, L.L.P. 
Brawner B u i l d i n g 
888 17th Street, N.W. 
Was>iington, D.C. 20006-3959 
(202) 298-8660 

Daced: A p r i l 12, 1996 
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A p r i l 12, 1996 

Via Hand D e l i v e r v 

Vernon A. W i l l i a m s 
Secretary 
Surface T r a n s p o r t a t i o n Board 
Room 2215 
12th S t r e e t & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re; Union P a c i f i c Corp., Union P a c i f i c RR. Co. and M i s s o u r i 
P a c i f i c PR Co. — Co n t r o l and Merger — Southern 
P a c i f i c R a i l Corp., Southern P a c i f i c Tiansp. Co., 
St. Louis Southwestern Rw. Co., SPCSL Corp. and "he 
Denver and Rio Grande Western RR Co., 
Finance Docket No. 32760 

Dear Se c r e t a r y W i l l i a m s ; 

Enclosed f o r f i l i n g are an o r i g i n a l and twenty copies of TM-
26, the Supplemental Comments of Shippers i n S u f p o r t of tne 
Responsive A p p l i c a t i o n of The Texas Mexican Railway Company. 
Also enclosed i s a 3.5" f l o p p y computer d i s c c o n t a i n i n g a copy of 
each of t h e f i l i n g s i n Wordperfect 5.1 format. 

S i n c e r e l y , 

Richard A. A l l e n 

J 

Enclosures 

cc : A l l p a r t i e s of r e c o r d D^TERED 
Office of the .Sr:crstar/ 

APR 1 7 1996 

L2J Public Record 
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TM-2 6 

ECFORE THE 
SURFACE TRANSPORTATION BOAPD 

Finance Doclcet No. 32760 

UNION PACIFIC CORP., UNION PACIFIC RR. CO. AN: 
MISSOURI PACIFIC RR CO. 
— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORP., SOUTHERN PACIFIC 
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO., 

SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP. 

Finance Docket No 32760, Sub No. 13 

THE TEXAS MEXICAN .RAILWAY CO. 
— TRACKAGE RIGHTS OVER LINES OF 

THE UNION PACIFIC RF.. CO. AND SOUTHERN PACIFIC TRANS. CO. 

SUPPLEMENTAL COMMENTS OF SHIPPERS 
IN SUPPORT OF THE RESPONSIVE APPLICATION OF 

THE TE'IAS MEXICAN RAILWAY COMPANY 

A p r i l 12, 1996 

Richard A. .Mien 
Andrew R. Plump 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th S t r e e t , N.W., S u i t e 600 
Wa-^hington, D.C. 20006-3939 
(202) 298-8660 
A t t o r n t y s f o r The Texas 
Mexican Railway Company 

ENTERED 
Office of the Secretary 

APR 1 7 1996 

Pun of 
Public Record [T] P̂ "'̂ ' 



rM-26 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORP., UNIOr PACIFIC PR. CO. AND 
MISSOURI PACIFIC RR CO. 
— CONTROL AND MERGER — 

SOUTHERN .PACIFIC RAIL CORP., SOUTHERN PACIFIC 
TRANS. CO., ST. LOUIS SOUTHWESTERN RW. CO., 

SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN CORP. 

Finance Docket No. 32760, Sub No. 13 

THE TEXAS MEXICAN RAILWAY CO. 
— TRACKAGE RIGHTS OVER LINES OF 

TH'. UNION PACIFIC RR. CO. AND SOUTHERN PACIFIC xRANS. CO. 

SUPPLEMENTAL COMMENTS OF SHIPPERS 
IN SUPPORT OF THE RESPONSIVE APPLICATION OF 

THE TEXAS MEXICAN RAILWAY COMPANY 

Tha Texas Mexican Railway Company makes t h i s supplemental 

f i l i n g t o submit a d d i t i o n a l v e r i f i e d statements of shi p p e r s i n 

support of t h e Responsive A p p l i c a t i o n of the Texas Mexican 

Railway Con.pany. These statements are attached. The p a r t i e s 

r e g i s t e r i n g t h e i r support f o r the merger are l i s t e d on the 

enclosed t a b l e of co n t e n t s . 

R e s p e c t f u l l y s u b m i t t e d , 

Richard A. A l l e n 
Andrew R. Plump 
John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth S t r e e t , NW 
Su i t e 600 
Washington, DC 20006-3939 
(202) 298-8660 

A p r i l 12, 1996 Attorneys for Texas Mexican 
Ra.:. Iway Company 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t , on t h i s 12th day of A p r . i l , I have 

caused t o be served TM-26, Supplemental Comments of Shippers i n 

Support of t h e Responsive A p p l i c a t i o n ot the Texas Mexican 

.•Railway Company, by hand d e l i v e r y upon the f o l l o w i n g persons: 

A r v i d E. Roach I I 
J. Michael Hemmer 
Michael L. Rosenthal 
Cov^ington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Her-'.oq 
James M. Guinxvan 
Harkins, Cunningham 
S u i t e 600 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 

I have a l s o caused the f o r e g o i n g t o be served by f i r s t - c l a s s 

m a i l , postage p r e - p a i d , or by a more ..xpeditious manner of 

d e l i v e r y , cn a l l p a r t i e s of recor d i n Finance Docket No. 32760. 

Edwards 
Scoutt 

& Rasenberger, L.L.P. 
Brawner B u i l d i n g 
888 17th S t r e e t , N.W. 
Washington, D.C. 20006-3959 
(202) 298-8660 

Dated: A p r i l 12, 1996 
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CONTLVEXTAL PAPER GRADING Cc. 
PAPER MILL SUPPLIES 

C K I O A O O , xx,i.]iroiB •OS10 

March 22, 1996 

Mr. Vemon Williams 
Surfece TYansportation Bô rd 
Room 3315 
12th and Constitution, N.W. 
Washington, D C 20423-0001 

RE: Finance Docket No 32760, Union Pacific Corp , et al - Control & Mefger — Southorn 
"acific " ' 

I have heJd the position of Transportation Manager at Continental Paper Grading for three years. 
Continental Paper Grading is a major national scrap paper broker Our conpany ships more than 
200 carloads of scrap paper annually from all over the countiy in to Mexico via Laredo. Texas 

Our company has been a major user of rail service for transportation bcnveen the United States 
and Mexico. Continental Paper Grading has a strong interest in competitive rail fawisportation 
between the United States and Mexico The Laredo / Nucvo Laredo gateŵ ay is the primary route 
for shipments between the two countries for the nuijority of international traffic This gateway 
possesses the strongest infrastructure of custorrs brokers li also provides the shot test routing 
between major Mexican industrial and population centers and the Midwest and Eastern Unjted 
Sutes. 

Our company depends on competition to keep prices down and to spur improvements in products 
and seivices. For many years Union Pacific and Southern Pacific !iave competed for our traffic v-
Laredo, rcsutting in substantial cost savings and a number of service innovations. TexMex 
been Southem P.>cific"3 partner in reaching Laredo in compet ion with Union Pacific, as Southern 
Pacific does .lot reach Laredo directly 

A merger of Union Pacific and Southem Pacific will seriously reduce, if no eliminate, our 
competitive altematives via the Laredo gateway. Although these railroads have recently agreed to 
give certain trackage rights to the new Burlington Northĉ n Santa Fe Rail;oad, we do not bdievc 
the BNSF, as .he only other major rail system remaining in ihe Western Unhed States, will be an 
effective corrpc tive replacement for an independent Southern Pacific on this tmpoittint route 

'03-25-i99i6 04: l lPM 1 312 226 2025 ~ P.02 
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I undetTtand there ig an altemative that will presetve effective compethion for my traffic. TexMes 
hai indicated a willingness lo connect with other carriers via trackage rights to provide efficient 
competitive routes. Trackage rights operating in such a way as to allow TexMex to be uuly 
competitive are ess ntial to maintain the compethion at Laredo that would oth«>vise he lost in the 
merger. Thus 1 urge the Surfece Transportation Board to correct thii loss of comp̂ stition by 
conditioning this merger with a grant of trackage rights via eflRcient routes between Corpus 
Christi and these connecting railroads. 

Economical access to irtemational trade routes should not be jeopardized when the fiitore 
prosperity of both countries depends so strongly on inteinationa) trade. 

Yours truly, 

CONTINENTAL PAPER GRADING CONtPANY 

Paul Carlson 

cc: Texas Mexican Railway Co. 

03-25-1996 m - n P n 1 312 226 2025 P.03 



P.O. Box 673 • Uredo, Texas 78042 -0673 • (210)723-7431 • Fax (210)723-0576 

Verified Statement 
of 

Daniel B. Hastings, Jr. 
On behalf of 

Daniel B. Hastings. Inc. 

My name is Daniel B. Hastings, Jr.. President of Daniel B. Hastings, Inc. Our 
company acts as an agent to represent many Formne 500 companies that use rail 
transportation service between the United States and Mexico. We are involved 
in expediting thousands of rail cars iirmually moving via the Laredo gateway. 

This high volume gateway is important because of the strong inlrastructure of 
customs brokers, warehousing, traiisportation and distribution centers located 
there to support importers, and exporters. Laredo also provides the shortest and 
most direct route for shipments moving beUveen the Midwestem and Eastem 
United States and the major industrial centers in Mexico. Use ofthis gateway 
versus other border crossings translates into major financial savings each year to 
the Fortime 500 companies we represent. We anticipate a 20% annual growth in 
the business we handle over the Laredo gateway. 

The majority of the business we handle involves shipnicnts for tlie steel, 
automobile and minerals industries. We are very concemed about the loss of 
business that could occur at Laredo if the UP-SP merger is approved. From our 
perspective, the UP and SP-TexMex have competed strongly for business moving 
in this corridor. This competition has produced lower rates and better service 
Ov'er Laredo which has contributed to the tremendous growth in business moving 
over this gateway. Wc believe thai a of competition in tl is corridor will 
decrease our ability to handle import and export traffic in the fiiture. 

We are also concemed that the combined UP-SP will concentrate only on the 
larger customers, leaving smaller shippers (many of whom we also represent) 
without competitiv e rates or service to continue their import and export activity. 
This would result in lost business for smaller shippers and for us at the Laredo 
border crossing. We understand that the TexMex Railroad is asking for trackage 
rights as a condition of the UP-SP merger. A stronger TexMex 'Railroad 
operating between Laredo and Houston and Beaumont would continue rcvide 
rail shippers wilh a competitive option to move traffic over the Laret' gateway. 
Wc support the TexMex in this effort. Therefore, we ask the Surface 
Transportation Board to strongly consider granting the trackage rights to the 
TexMex Railroad. 

El Paso, Texas Eaqle Pass, Texas Brownsville Texas 
(915)599-1594 (210)773-5344 (210)541-0902 

Fax (915,599-2027 Fax (210)773-8896 Fa* (210)541-4795 
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VERIFICATION 

I , Danie! Hastings, Jr., declare under penalt>- of perjury that the foregoing is 
tme and correct. Further, I certity *hat I am qualified and authorized to file this 
verified statement. 
Executed on March ^-f . 1996. 

)aniel B. Hasfings.-\Ir. 
President 

Subscribed and swom to before me on March 

4*\"^-: SAN,AJANAP(SAOAS 
' -.-^'f-- MY COMMISSION EXPIRES 
M y W July 12,1999 

'•'•if,.>-

Notary Public 

1996. 



Degussa <3̂  
Degussa 
CorporaUon 

VERIFIED STATEMENT 
of Andrew J. Polo 

on behalf cf Degussa Corporation 

Finance Docket No. 32.760. Union P a c i f i c Corp.. e t . a l . -
Control & Merger - Southern P a c i f i c Rail Corp.. e t . a l . 

I am Andrew J. Polo, D i s t r i b u t i o n Manager, Chemical Group of 
Degussa Corporation. Degussa Corporation manufactures and 
d i s t r i b u t e s various products from three U.S. plants t o many 
.estinations, including Mexico. Below I s a summary cf our 
plan t l o c a t i o n s , the serving r a i l r o a d , and the products 
shipped. 

Location Servincr Railroad Products 

Theodore, AL CSX PeroXj.ae and feed supplements 
Ivanhoe, LA SP Carbon blacks 
Anzas, TX SP Carbon blacks 

Degussa leases a substantial number of r a i l cars t o move 
product. Our f l e e t c u r r e n t l y consists of 200 tank cars and 600 
cov. .-ed hopper cars. We also truck a s i g n i f i c a n t amount of 
business, including bagged product i n t o Mexico. 

Currently we ship less than 100 carloads annually i n t o Mexico. 
Most of the t r a f f i c i s routed via SP-Corpus C h r i s t i , TX-TexMex. 
For years the UP and SP have competed f o r our Mexico business. 
As a r e s u l t our company has benefited from lower rates and has 
been successful i n penetrating the Mexico market. I n f a c t we 
are working w i t h our Mexican company (Degussa of Mexico) t o 
expand our business there. We plan t o open a transload and 
repackaging p l a n t , and are considering l o c a t i n g i t at Pantaco, 
Mexico. Overall we believe that the option t o truck product t o 
t h i s market w i l l not play a s i g n i f i c a n t r o l e i n our p l a n t 
expansion p r o j e c t due t o somewhat high truck rates. 

Our plans t o expand our business i n Mexico w i l l be d i f f i c u l t 
without competitive r a i l rates and service t o move our product. 
We are very concerned t h a t the UP/SP merger w i l l e liminate r a i l 
competition t h a t cu>-rently e x i s t s i n south Texas. An absence 
of competition could t r a n s l a t e in^ T higher rates and slower 
service. Higher rates would make our delivered p r i c e 
noncompetitive i n the export market. Higher t r a n s i t time ̂  
would require us t o maintain a larger inventory and would delay 
payments. 

We are very s a t i s f i e d shipping i n t o Mexico via Laredo. F i r s t 
of a l l , t h i s gateway provides the shortest r o u t i n g between our 
three plants tnd the markets we serve i n Mexico Secondly, the 
concentration of customs brokers there serves t o expedite our 

65 Challenger Road Ridgefield Park NJ 07660 201 -641 -6100 



Degussa ^ 
Degussa 
Corporation 

shipments. Finally, Degussa of Mexico holds transportation 
contracts from Laredo to destinations in Mexico. In sum, the 
Laredo gateway w i l l work for our expansion project as long as 
we continue to have competitive r a i l rates that w i l l get us 
there. 

To date, the BNSF has not expressed an interest in our Mexico 
t r a f f i c . T'7a believe that tho rcuts they negotiated with the UP 
W-11 be circuitous and therefore probably w i l l not be 
competitive from a rate or service standpoint. Also, t e BNSF 
does not have representation in Mexico. In contrast, the SP 
and TexMex, who have bid aggressively for our Mexico business, 
do have representation there. 

Therefore, we urge the Surface Transportation Board to grant 
the trackage rights that the TexMex i s seeking. We believe 
that t h i s action w i l l preserve the r a i l competition in the 
south Texas corridor that exists today. 

VERIFICATION 

I , Andrew J . Polo, declare under penalty of perjury that the 
foregoing i s true and correct. Further, I c e r t i f y that I am 
qualified and authorized to f i l e this verified statement. 
Exec\ited on ry\c4o.o\̂  . 

(date) 

Andrew J . Polo Andrew 

Subst-ribed and sworn to before me on Jh(i\.^2i, yf Q 

(date) 

bta^y Public 

NANCY A. MONT [SANO 
NOTARY PUBLIC NE V JERSEY 

My Commission Expires Jct. 3, 1999 



VERIFIED STATEMENT 
OF 

FRED SCHRODT 
ON BEHALF OF 

FARMLAND INDUSTRIES, INC. 

My name is Frederic E. Schrodt, Vice President of Transportation at 
Farmland Industries, Inc. My company is involved in the distribution of 
grain, feed, tallow and dical to the Mexico market. Business levels into 
Mexico have continued to grow since the passage of NAFTA. In fact, we 
ship a high volume of business into Mexico. Trucks cannot effectively 
handle this volume, particularly to destinations farther south in Mexico. 
Thus, we rely on rai' movement to keep product flowing into the Mexican 
markv>ts we serve. 

Farmland is interested in retaining viable rail options to n\c>/e our products 
II.•o Mexico. In the past, the TexMe.^ has provided a viable alternative for 
rail movement to Laredo. We believe that this alternative will disappear if 
the UP-SP merger is approved. For y f ' s the UP and SP-TexMex have 
competed for our Mexico business, particularly in instances where both 
railroads serve the origination point. Our company has benefited from this 
competition by using the lowest cost and most beneficial method to 
transport our products to Mexican markets. Without competition in south 
Texas to Laredo, rail rates are sure to increase. 

This loss of competition for our business could be remedied with a grant of 
trackage rights to the TexMex from Corpus Christi to Beaumont, TX. We 
believe that a TexMex operating from Houston and Beaumont in conjunction 
with other rail carriers could provide effective competition to the combined 
UP-SP by connecting with an independent Class I carrier. 

The BNSF has at times not shown much interest in our Mexican shipments. 
The BNSF's decision to get involved with this aspect of our business is 
driven by their hopper car needs for the U.S. market The BNSF is 
competitive for our Mexico business only when demand for rail cars 
weakens. The TexMex, on the other hand, has alwc^ys had a strong 
commitment to moving traffic into Mexico. That is why they must be given 
the opportunity to remain a viable carrier serving south Texas. 

In view of the foregoing, Farmland strongly supports the granting of 
trackage rights to the TaxMex from Corpus Christi to Beaumont so that the 
TexMex will be able to provide effective competition for our rail shipments 
to Laredo. 

- -7 



I. Fred Schrodt, declare under penalty of perjury that the foregoing is true 
and correct. Further, I certify that I am qualified and authorized to file this 
verified statement. Executed on March 28, 1996. 

Subscribed to and Sworn before me this <?<̂ '̂ '̂  day of March, 1996. 

Jofary Public xy 

y-'^^^-ycK^ L V -'SON • 
POFUC STAli OF MBSWJW 

^ JACKSON CXXJIilY , 
COMMISSION EXP. SEPT 6.1998 ' 
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Georgia-Ftadfic Corporation f 33 Pcocfit/W Street WE (30303) 
P C . Box 105803 
/Utertta. Ceo»BiB 3034»560S 
Ttiephone '.4C4) 652̂ 4C0C 

March 26. 1996 

Mr. Vernon 'Williams 
SuTfece Transportation Board 
Room 3315 
12TH and Constitution, N.W. 
Washingon, D.C 20423-001 

Re: Finance Docket No. 32760, Union Padfic Corp., e 
Control <SL Merger - Sou*em Paafic Rail Corp., < 

Dear Mr Williams: 

My na)ne is dark: Handy, aixl l ani Sr. Manager-Transportation Negotiations for 
Georgia Paofk: Corpordtion. In this capacity, I negotiate rail transportatiOTi for Q-Ps 
14 papermills and 39 boxplants Georgia-Pacific « one of the world's largest forest 
products companies with annual revenues of over 13 billion dollars. Annually, we 
ship over one hundred thousand tons of pulp and paper into Mexico by rail through 
the Eagle Pass and Laredo gateways 

Georgia-Pactfk Corporation has a strong interest in competitive nail transportation 
between tJie united States and Mexico. The Laredo/ '̂ evo Laredo gateway is the 
primary route for shipments between the two couiitries for t̂ e rriajority of 
interTBtional traf̂ c This gateway possesses the strongest infrastruaure of customs 
broKers. it aJso provides the shortest routine between major Mexican industrial and 
population centers and the Midwest and Eastern united States. 

our company depends on competition to keep prk:es down and to spur 
improvements in pi oducts an(̂  seivicei. For many years union Padftt; and Southern 
Pacific have competed for our traffic via uredo, resulting in substantial cost savings 
u-̂ d a number of service innovations. TexMex has been Southem Padfic's partner in 
rec -Jiing Laredo in competition wtth Union Paciilc, as Southern Padfic does not reach 
Lartdo directly. 

The merger of Union Padfic and southern padfic, as ojrrentiy proposed will reduce, 
if net eliminate, our competitive aiterr̂ atives via the Laredo gateway. Although 
these railroads have recently agreed to give certain trackage rights to the new 
Burlington Northem Santa Fe Railroad, we do not believe the BJsJSF, as the only other 

03-26-1996 04:21PM 404 230 1685 p.01 
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Mr. Vemon Williams 
March 26,1996 
Page 2 

majOT rail system remaining in the Westem united states, wfll be a competitive 
alternative on thb Important route 

1 understand there is an altemative that will preserve effective competition fbr my 
traffic TexMex has indicated a wiUingness to conne:t witii other carriers via 
trackage rights to provide effWent competitive routes. Tradcage rights operating in 
such a way as Co allow TexMex to be tmly competitive are essential to maintain the 
competition at Laredo that wouW be lost in the current merger proposal. Thus I 
urge tiie Surfece TYansportation Board to alter die current merger proposal a 
grant of trackage rignts via efficient routes between corpus Christi and these 
connecting railroads. 

Economical access to international trade routes should not be jeopardized when the 
future prosperity of both countries depends so so-oi^y on international oade. 

Yours truly, 

dark D. Handy 
Senior Manager, Transportation Negotiations 
Pulp 61 Paper Logistics 

cc The Texas Mexkan Railway Company 

* * TOTAL PflGE.02 * * 

0 3 - 2 6 - 1 9 9 6 04 :22PM 404 230 1685 P . 0 2 
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CmjSHEO LIMCSTOIW BASE • AAiLflOAO tALLAST * CMCM*CAL STONC < UMESTONC PnODUCTS 

GULF COAST LIMESTONE. INC. 
P O Box 66. Seabrook. Tows 77586 

Office (713) 474.4124 Fax (713) 474-3829 

March 2i, 1996 

Mr. Vemon Wi iiams 
Surfftoe Traa^rtadon Board 
Room 3315 
12th and Consiitunon, N.W. 
Washington, D.C. 20423-0001 

Rc: Finance Docket No. 32760, Union Padfic Corp., et al. - Control &. Merggr • 
Southern Pacific Rait Corp.. et al. 

Dear Mr. Williams; 

I have held the position of Vice Prtsident at Gulf Coast Limestone, Inc. for 10 yegxs. 
G.CX. is a major retailer of limestone and other road materials. Our products arc used jy 
gtxieral industry in a wide variety of projects. Currently, our company ships more th«n 
10,000 carloads of material aunually from central Texas to various destinations in Texa i. 
We arc always open to new marketing oppoiunities which may iocJude Mexico. 

Gulf Coast Lmiestone has a strong interest in competiti\«. rail transportation between tl s 
United States and Mexico, ["he Laredo/ Noevo L;uedo gateway is the primaiy route foi 
shipments between the two countries for the majority of intemalionaJ trafQc. Thia 
gateway possesses the strongest inirastructure of customs brokers. It also provides the 
shortest routing between nuyor Mexican industrial and population centers and the 
Midwest and Eastern United States. 

Our company depends on competition vo keep prices down and to spur improvements ii 
products and services. For n.uny years Union Pacific aod Southern Pacific have 
competed for otir traffic, resultmg in substantial cost savings and a number of scr-ice 
innovations. TexMex has bwn Southc.-n Pacific's partner in reaching Laredo in 
competition with Union Pacilic, as Soiithcin Pacific does not reach Laredo directly. 

03-26-1996 09:55P1M 713 474 3829 P.02 
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( A merger of Unioo Pacific aad Southern Pacific will v-riously reduce. dTnot cliininate, 
coaq)etitivc ̂ Jtemalives via the Laredo gateway, Although these railioads have recent sr 
agTMd to give certain tiackage rights ro tte new Buriington Northem Santa Fc RailrDa , 
we do not believe the BNSF, as the only other maior rail systsm lema' Tig ia the West an 
United States, will be an eflfective competitive replacemeDt for an independent Soodiei i 
Pacific on this impoctant route. 

I tmderstand thc« is an dteniative that wili presetve effiwtive ccsnr*^ TexMex h|s 
indicated a willingness to connect with other carrier? via trackage rights to pfovidc 
efficient ccwapctitive routes. Trackage rights operating in ."aich a vav as to allow TexMex 
to be tnUy competitive arc essential to miiinntin the competition at Laredo that would 
odierwise be lost ia the merger. Thus I urge the Surface Transportation Board to coneft 
this loss of compd'tion by condidomng this merger witli a grant to trackage rights via 
efficient rcutci between Corpus Christi and these connecting railroads. 

Economical access to inienutionai trade routes should not be jeopardized when the futfre 
prosperity of both countnes depends so strongly on intematiCQal trade. 

Yours truly. 

Robert R. Robinson 

oc: llie Texas Mesucan Railway Coinpany C/O Central Btisiaess Servire 

03-26-1996 09:55AM 713 474 3829 
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Verified Statement 
of 

TOMMIE A TURNER 
on behalf of 

JAMES RIVER CORPORATIOM 

Surface Transportation Board 
Finance Docket Ko. 32760 

My name is Tommie A Turner. \ have been in Transportation and General Traffic Management 
for over thirty years My current position is Manager of Rail Transportation at James River 
Corporation. 

Jamt>< River is a leading marketer and manufacturer of Consumer Products, Food and Consumer 
Pad aiding, and Communication Papers, with 116 manufacturing facilities in North America and 
Europe. 

Our company ships more than 300 carloads of product annually to and from Mexico via Laredo. 
With the recent acquisition of additional sourcing facilities in Mexico, we plan a 25% increase in 
our business to and from Mexico in the next two years. A summary of our Mexico business is as 
follows: 

PRODUCTS 

Facility 

Portia.'d, OR 

Berlin, NH 

Inbounii 

Tissue stock 

Printing paper 

Outbound Route 

Finished paper towels SP-TM and reverse 

Finished products CN-NS-New Orl-SP-
TM and reverse 

St. Francisville, LA 

Pennington, AX 

Printing paper, 
Pulpboard 

Tissue stock, 
Woodpulp 

Finished products 

Finished products 

IC-New Orl-SP-TM 
and reverse 

MB-NS-New Orl-SP-
TM and reverse 

The Southern Pacific and TexMex have provided very competitive rates and service to and from 
Mexico Their willingness to compel"" ''or our business has contributed to our success in 
accessing the Mexican market. Aggressive bidding for our traffic in the future will be necessary 
for us to accomplish our expansion goals. 

-11,-



The Laredo gateway has proved to be most efficient for the movement of our products between 
the U.S. and Mexico. This gateway possesses a strong infrastructure of customs bri Kers. Also, 
our Mexico receivers hold ;on<̂ ract rates to move product from Laredo to destinations in Mexico. 
Our expansion m Mexico will depend on continued use of this gateway. 

We are very concemed about the loss of competition that will occur in south Texas if the UP/SP 
merger is approved. Without the TexMex to bid on our business, we do not foresee any rail 
competition in this corridor in the future. The BNSF has not approached our company about 
handling our Mexico business and we would not consider the circuitous route on which they will 
be operating to Laredo in the future. While we move product to Mexico via trucks today, we 
fear that the loss of rail competition could prompt truckers to raise their rates. 

We understand that the TexMex is asking the Surface Transportation Board for trackage rights 
from Corpus Christi to Houston and Beaumont, TX as a condition of the UP/SP merger We 
support the TexMex in this effort. We believe the trackage rights will allow the TexMex to 
continue to be competitive to Laredo if the merger is approved. 

I , Tommie A. Turner, declare under penalty of perjury that the foregoing is true and correct. 
Further, I certify that I am qualified and authorized to file this verified statement. Executed on 
March ^ / y . 1996. 

Tommie A. Turner 
Manager of Rail Transportation 

Subscribed and sworn to . 
before me on March . 1996 

Notary Public 
Ky CosimissiOR Exj.'rss June J3. 1337 
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March 25. 1996 
CerUned Quality System 

Mr. Vemon WiHiams 
Interstate Commerce Commission 
Room 3315 
12* and Constitution, N. W. 
Washington. D.C. 2042^^1 

Re- Financa Docket No. 32760, Union Pacific Corp., a U L - -
Qont"̂ ' ̂  Merger • - SgUthPP Pacifir RfliI OofP.. gt al. 

Dear Mr. Williams: 

Sheffield Steel Corporation is a privately owned domestic steel producer with 
lacilities located at Sand Springs. Oklahoma as well as throo other ocations and 
is part of the beleaguered I i.S. Steel Industry. The Sand Spnngs ptent provides 
stable and satisfwig employment for approximately 500 people. I have 
functioned as Traffic Manager for Sheffield Steel for the past 8 years and as 
such, am familiar with it's transportation requirements 

Our company has been a major user of rail servk-e for transportation between 
the United States and Mexico. Sheffield Steel has a strong interest in 
compBiltive rail transportatk>n between the United States and Mexico. The 
Laredo / Nuevo Uredo gateway is the pnmary route for shipments behween the 
two countries for th.e majority of international traffic. Tfiis gateway possess the 
strongest infrastructure of customs brokers. It also provides the shortest routing 
between major Mexksan industrial and population centers and tf»e Midwest and 
Eastem United Statos. 

Our company depends on competition lo keep prfces down and to spur 
improvements in products and sen/lces. For many years Union Pacific and 
Southem Pacific have completed for our traffic via Laredo, resulting in 
Substantial cost savings and a number of service Innovations. TexMex has been 
Southem Pacific's partner In reaching Laredo in competition with Union Pacific, 
as Southem Pacific does not reach Laredo directly. 

A merger of Union Pacific and Southem Pacific will seriously reduce, if not 
eliminate, our competitive altematives via the Laredo gateway. Although these 
railroads have recently agreed to give certain trackage rights to the new 
Buriington Northem Santa Fe Railroad, we do nol believe the BNSF, as the only 
other major rail system remaining in the Westem United States, will be an 

03-25-1996 02: l»=t1 " I ^ ^''^ 
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Mr. Vefrton WilUams 
March 25,1996 
Page 2 

effective competitive replacement for an independent Southern Pacific on tha 
important route. 

I understand there is an altemayve that will presen/e effective compelrtion for my 
traffic. TexMejc has indicated a willingness to connect with other can-iers via 
trackage rights to provide efficient competitive routes. Trackage rights operating 
in such a way as to allow TexMex to be tmly competitive are essential to 
niaintain the competition at Laredo that would othenrtrtse be lost in the merger. 
Thus, I urge the Surface Transportation Board to conrect this loss of competition 
by conditioning this merger with a grant of trackage rights via efficient routes 
between Corpus Christi and these connecting railroads. 

Economical access to intemationaJ trade routes should not be jeopardized when 
the future prosperity of both countries depends so strongly on international trade. 

Very Truly Yours, 

SHEFRELO STEEL CORPORATION 

Michael M. McKinney / 
Traffic Manager j 

MMM:8rj 

03-25-1996 02:19PM P.03 
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I t em No. 

Page Count Jl LAW orncEs 

DUTT & RASENBERGER. L.L.P. 
S E V E N T E E N T H STREET, N W 

W A S H I N G T O N . D.C. 2 0 0 0 6 - 3 9 3 9 

T E L E P H O N E : ( 2 0 2 I 2 9 B - 8 6 6 0 

FACSIMILES: I 2 0 2 1 3 4 2 - 0 6 B 3 

I 2 0 2 I 3 4 2 - I 3 I 6 

A p r i l 11, 1996 

VIA HAND DELIVERY 

Vernon A. Williams 
Secretary 
Surface Transportation Boari 
Room 2215 
•'2th Street & Con s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Office of the Secratafy 

APR 1 2 1996 

p ~ ; Partof c-
Lf-J Public Recbitl 

o 
3 

<: 
OS r n 
—- o 

Re: Union P a c i f i c Corp., Union P a c i f i c RR. Co. andS <-o 
Missouri P a c i f i c RR Co. — Control and Merger ^ 
Southern P a c i f i c R a i l Corp., Southern P a c i f i c 
Transp. Co., St. Louis Southwestern Rw. Co., SPCSL 
Corp. and The Denver and Rio Grande Western RR Co., 
Finance Docket No. 32760 

Dear Secretary Williams: 

Snclosed are an o r i g i n a l and twenty copie" of SPP-12, 
Responses of Sierra P a c i f i c Power Company and Idaho Power Company 
to App]icants' Fourth Set of Inter r o g a t o r i e s and Request f o r 
Production of Documents. Also enclosed i s a 3.5" floppy computer 
disc containing a copy of the f i l i n g i n Wordperfect 5.1 format. 

Sincerely. 

" -^:^y 
Richafd A. A l l e n 
Jennifer P. Oakley 

Enclosures 

cc: Honorable Jerome Nelson 
Restricted Service L i s t 

CORRESPONDICNT OFFICES: LONDON, PARIS AND BRUSSELS 



Oiiice o» the Secretary 

APR 1 2 1996 

Part of 
Public Record 

SPP-12 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

n-

Finance Docket No. 32760 f •. o 
"̂ 2? 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C01&AN*a ;< 
AND MI.<>SOURI PACIFIC RAILROAD COMPANY ^ S <=» 

~ CONTROL AND MERGER — ^ to 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PAClffC OT. 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

SIERRA PACIFIC'S RESPONSr.S TO APPLICANTS' 
FOURTH SET OF INTERROGATORIES AND 
REOUEST FOR PRODUCTION OF DOCUMENTS 

Richard A. Allen 
James A. Calderwood 
Jennifer P. Oakley 
ZUCKERT, SCOUTT & RASENBERGER, L.L.P. 
888 Seventeenth Street, N.W. 
Washington, D.C. 20006-3939 
(202) 298-8660 

Attorneys for Sierra P a c i f i c Power 
Company anc* Idaho Power Company 

April 11, 1996 

.y 



SPP-12 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER ~ 
FOUTH.ERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

i'RANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

SIERRA PACIFIC'S RESPONSES TO APPLICANTS' 
FOURTH SET OF INTERROGATORIES AND 
REOUEST FOR PRODUCTION OF DOCUMENTS 

Sierra P a c i f i c Power Company and Idaho Power Company 

(collectively, "Sierra P a c i f i c " ) , hereby respond to the 

Applicants' Fourth Set of Interrogatories and Request for 

Production of Documents to Sierra Pacific served by Union Pacific 

Corporation, Union P a c i f i c Railroad Company, Missouri P a c i f i c 

Railroad Company, Southern Pacific Rail Corporaiiion, Southern 

P a c i f i c Transportation Company, St. Louis Southwestern Railway 

Company, SPCSL Corporation, and the Denver and Rio Grande Western 

Railroad Company (collectively, "Applicants") on April 5.̂ ^ 

^ On April 8, 1996 Applicants advised that Sierra P a c i f i c was 
not a party required to respond to Applicants Third Set of 
Interrogatories and Request for Production of Documents served on 
April 5, 1996. 
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GENERAL RESPONSES 

Sierra P a c i f i c incorporates by reference the general 

responses i t made in response to Applicants' F i r s t Set of 

Interrogatories and Request for Production of Documents to Sierra 

Pa ' f i c . 

GENERAL OBJECTIONS 

The following general objections are made with respect 

to tx^l of the interrogatories and document requests. Any 

additional s p e c i f i c objections are stated at the beginning of the 

response to each interrogatory document request. 

1. - Sierra P a c i f i c objects to production of documents 

or information subject to the attorney-client privilege or any 

other applicable privilege. 

2. Sierra Pac.'.fic objects to production of documents 

or .Information subject to the work prcc^uct doctrine, including 

but not limited to documents or infor-aation subject to the common 

interest or joint defense work product doctrine. 

3. Sierra P a c i f i c objects to production of public 

documents that are readily available, including but not limited 

to documents on public f i l e at the Surface Transportation Board 

or state agencies or clippings from newspapers or other public 

media. 

4. Sierra P a c i f i c objects to the production >f draft 

verified statements and documents related thereto. 

5. Sierra P a c i f i c objects to the extent that the 

interrogatories and requests seek highly confidential or 

-3-



J 

sensitive commercial information (including, inter alia. 

contracts containing confidentiality clauses prohibiting 

disclosure of their terms) that is of insufficient relevance to 

warrant production even under a protective order. 

6. Sierra Pacific objects to the interrogatories and 

requests to the extent that they call for the preparation of 

special studies not already in existence. 

RESPONSES TO AI-^LICANTS' FOITRTH SET OF INTERROGAVORIE." 

Interroaatorv No. 1: 

"Identify the type of boilers at the North Valmy Station, 
state the manufacturer of tne boilers, and ti:e year(s) that those 
boilers were installed." 

Response 

North Valmy Station has two units, each of which has a 

boiler that is of thr natural circulation, radiant, reheat, 

balanced draft, wall-fired, pulverized coal fuel, dry bottom ash 

removal type. Unit I was manufactured and erected by the Babcock 

and Wilcox Company and began service in 1981. Unit I I was 

manufactured and erected by the Foster Wheeler Energy Corporation 

and began service in 1985. 

Tnterroqatory No. 2: 

"State the coal specifications for which the North Valmy 
Station boilers were designed." 

Response 

Sierra Pacific performed a detailed .analysis of potential 

coals for North Valmy Unit I during the period 1974-78. Relevant 

excerpts from the specification reports w i l l be produced in 

response to this interrogatory. Specifically, the North Valmy 
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Unit I and I I boiler specifications, which are being produced, 

l i s t the coals for which the units wore designed to be capable of 

using. Performance guarantees were based on the coal des.'.gnated 

as " C - l . " The various character it. oics of the coals determine the 

operating characteristics, costs, and limitations associatec with 

t:he different fuels. 

Interrogatory No. 3: 

"State any alternative coal specifications for which the 
North Valmy Station boilers were designed." 

Response 

Please refer to the l i s t of coals produced in response to 

Interrogatory No. 2. 

Interrogatory No. 4: 

"Stato whether any modifications have been made to the North 
Valmy Station boilers since they were originally installed that 
affect the coal specifications for which they are designed and, 
i f so, specify those modifications." 

Response 

North Valmy Station's boilers have not been modified since 

their i n s t a l l a t i o n in any way that would affect the coal 

specifications for which they are designed. 

Interrogatory No. 5; 

"State a l l specifications dc'veloped fcr purposes of any 
actual or contemplated coal s o l i c i t a t i o n s . " 

Response 

See response to Interrogatory.No. 2. In addition. Sierra 

Pacific w i l l produce an April 15, 1988 coal Request for Proposal 

in responsf. to t h i s interrogatory. 
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I n t e r r o g a t o r y No. 6; 

"State a l l constraints on the coal t h a t can be burned i n the 
b o i l e r s a t North Valmy Station, i n c l u d i n g without l i m i t a t i o n : 

(a) HGI; 
(b) ash fusion; 
(c) BTU per pound; 
(d) ash percentage; 
(e) s u l f u r percentage; and 

( f ) other c o n s t r a i n t s . " 

Response 

(a) HGI: North Valmy's Unit I performance i s based on an 

HGI of 48 and a moisture content of 6.5%. Unit I I performance i s 

based on an HGI of 50 and a moisture content of 8.5%. For HGI 

values less than these,, energy requirements w i l l be higher than 

the performance basis. North Valmy f u e l preparation capacity may 

be exceeded f o r low HGI values, high moisture content, or low 

heating value coals. 

(b) Ash Fusion: '".'he b o i l e r must be designed so t h a t the 

furnace e x i t gas temperature (FEGT) i s below the ash fus i o n 

temperature i n order t o avoid slag buildup i n the convactive 

sections of the u n i t . The FEGT f o r North Valmy Unit I i s 19320F; 

f o r Unit I I , the FEGT i s 2000''F. Ash fusion temperatures must 

exceed 2050''F t o avoid derating the two u n i t s . Since l o c a l 

reducing conditions may be experienced, ash fusion temperatures 

under reducing conditions must be considered. 

(c) BTU per pound: Heating value and moisture content 

a f f e c t u n i t capacity and performance. The "basa coal" f o r 

pulverizer design purposes was expected to liave a heating value 

of 9500 BTUs per pound, 45 HGI and 20% moisture. Lesser q u a l i t y 

-6-



coal w i l l l i m f t unit capacity because of fuel preparation 

capability l i m i t a t i o n s . 

(d) Ash Percentage: Ash percentage i s i.ot considered to be 

a l i m i t i n g constraint. Constraints on heating value, moisture 

contert and .jr i n d a b i l i t y w i l l l i m i t operations before ash 

percentage. 

(a) sulfuz Percentage: North Valmy Unit I does not require 

and does not employ flue gas desulfurization. A fuel sulfur 

l i m i t of less than 0.6 l b . sulfur per Trillion BTU heat input i s 

required to meet emissions regulations. Unit I I employs flue gas 

desulfurization and i t s fuel sulfur content r e s t r i c t i o n s are less 

l i m i t i n g . Because of the limited coal bltnding f a c i l i t i e s at 

North Valmy Station, low sulfur coals are required. 

<f) Other Constraints: Sodium content i n the ash must be 

limited to less than 5% (as Na20) to a oid excessive slagging and 

fouling of boiler surfaces. 

interrogatory No. 7: 

"State (a) the pulverizer capacity at Nort.^ Valmy Station, 
(b) whether there i s spare pulveriser capacity at North Valmy 
Station, and (c) whether pulverizer capacity constrains the 
a b i l i t y to use di f f e r e n t kinds of coal at North Valmy Station." 

Response 

(a) Each unit at North Valmy Station has four coal 

pulverizers. Unit I uses four Babcock and Wilcox MPS 75G 

pulverizers. For 50 HGI, 65% X 200 mesh, each pulve izer i s 

ratad at 43 tons per hour. Unit I I uses four Fost*- Wheeler MBF 

22 1/2 pulverizers. For 50 HGI, 65% X 200 mesh, each pulverizer 

i s rated at 59 tons per nour. 
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(b) For the performance basts coal, there i s spare 

pulverizer capacity. This means that f u l l load normally can be 

reached with one m i l l out of service. 

(c) Coal with low grindability, low heating value, or high 

moisture content w i l l require four mills in service to achieve 

f u l l load operation. Very low grindability, very low heating 

valU3, or very higa moisture w i l l exceed the fuel preparation 

capabilities of North Valmy Station's fuel preparation equipment. 

Interrogatory No. 8: 

"With respect to the precipitator at North Valmy Station, 
state: 

,a] The SCA of the precipitator. 
(b) Whether the precipitator i s hot-side or cold-side. 
(c) Whether fine gas conditioring capability has been 

installed. 
(d) Whether any evaluations have been undertaken as to 

whether fine gas conditioning capability i s necessary 
and, i f so, what the conclusions of such evaluations 
have been." 

Response 

North Valmy Station uses fabric f i l t e r s (baghouses) for 

p^'.rticulate emissions control, not electrostatic precipitators. 

Tho.se questions, therefore, do not apply. Dust collection at 

North Valmy Station i s not dependent on ash r e s i s t i v i t y or flue 

gas conditioning. 

Interrogatory No. 9: 

"Describe in detail the blending capabilities and capacity 
at North Valmy.Station, inolud: g without limitation a 
description of the f a c i l i t i e s used for blenc.ing operations." 
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Response 

Fuel blending f a c i l i t i e s at North Valmy Stat i o n consist of a 

div i d e d coal unloading t r e s t l e and two ro t a r y plow feeders t h a t 

t r a n s f e r the coal from the unloading t r e s t l e hoppers t o a common 

conveyor b e l t . Each h a l f of the divided unloading t r e s t l e w i l l 

hold approximately the contents of an 80-car u n i t (joal t r a i n . 

Coal blending can be done by f i l l i n g the two unloading t r e s t l e 

sections w i t h d i f f e r e n t coals and t l . operating the r o t a r y plow 

feeders t o prov.'.de the desired proportions of the two coals on 

the common conveyor b e l t . The coal i s then e i t h e r t r a n s f e r r e d t o 

the coal storage bunkers i n the plant or t r a n s f e r r e d t o storage. 

This i s not a pr e c i s i o n process. 

An a l t e r n a t e blending method i s t o f i l l each coal bunker 

w i t h the desired coai and achieve the blending proportions by 

varying the coal feed r a t e from each bunker (each coal bunker 

serves one coal feeder/pulverizer). This method, too, i s 

imprecise. I n f i l l i n g the bunkers i t i s d i f f i c u l t t o c o n t r o l the 

topping o f f of one bunker and the i n i t i a l f i l l i n g of the next 

bunker wit h d i f f e r e n t coals due t o the coal stored on the 

thousands of fee t of conveyor b e l t s between the coal supply and 

the coal bunker. This method i s complicated by equipment 

problems f o r c i n g shutdown of i n d i v i d u a l coal p u l v e r i - e r s , the 

need t o vary burner sel e c t i o n and f i r i n g patterns (and, 

therefore, m i l l selection) t o follow load demands and the 

regulatory requirements governing s u l f u r dioxide emissions. 
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In short, the coal blending capabilities at North Valmy Station 

are very limited. 

Interrogatory No. 10: 

"State each basis for the statement at page 13 of the 
Verified Statement of Jeff ery HJ.ll that the modification of the 
North Valny Station boilers to turn PRB coal would "require 
millions of dollars," specify tho. dollar amount being rr ferred 
to, and each basis on which that dollar amount has been 
determined." 

Rasponse 

Sierra Cacific has not conducted a detailed review of the 

modifications reguired for North Valmy Station to be able to burn 

PRB coal without signi f i c a n t derating of the Units I and I I . 

Coal-fired steam e l e c t r i c generating stations are engineered 

systems. One of the key c r i t e r i a for the design of the systems 

and the selection of the equipment i s specification of the fuel 

to be used. PRB coal i s outside the range of fuels included in 

the design of the North Valmy units. To switch to PRB coal would 

require either derating the units and purchasing additional 

generating capacity at significant cost, or altering the units in 

order to accommodate the PRB ccal. Alterations to plant 

equipment valued at hundreds of million« o:: dollars w i l l cost 

many millions of dollars. 

The impact on the plant i s in the follcwi-.'q areas: 

(a) Material handling: Using coal with lower heating 

value, lower grindability, and higher moisture content w i l l 

require increased coal handling capacity due to the greater coal 

quantity needed. The lower grindability w i l l require more work 

to grind the coal to an acceptable fineness. This may exceed 
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pulverizer and primari.' a i r (air used to dry the coal, c i r c u l a t e 

and c l a s s i f y the coal through the pulverizer, and transport the 

pulverized coal to the furnace) capacity of the units. 

Additional energy and operating expenses v / i l l be incurred as well 

as capital expenses in equipment modification. 

(b) Coal drying: Higher moisture content in the coal w i l l 

require additional hot a i r for drying the coal prior to burning. 

The hot a i r i s supplied by primary a i r fans and a primary a i r 

heater sized for the coals specified in the original design. 

Capacities of these components may be exceeded. Increasing coal 

drying requirements w i l l impact capital equipment and operating 

costs. 

(c) Sulfur emissions compliance: Unit I must f i r e coal 

with a sulfur level no greater than 0.6 lb sulfur per million Btu 

heat input. I f t h i s level i s not maintained, flue gas 

desulfurization equipment must be added to the unit. This i s a 

major investment in capital equipment. Unit I I has flue gas 

desulfurization equipment and may f i r e coals with higher sulfur 

contents. Operating costs for flue gas desulfurization, however, 

are proportional to the sulfur content of the coal. Higher 

sulfu.r coals, therefore, w i l l result in higher operating costs. 

(d) Boiler design: Coals with higher slagging ana fouling 

tendencies require larger furnaces, increased tube spacing, and 

increased sootblowing capability for achieving the same 

generating capacity when using better coals. Reduced capacity 
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from f i r i n g lower grade coals may need t o be replaced at 

s i g n i f i c a n t cost. 

A l l of these systems represent major investments i n 

engineered equipment. S i g n i f i c a n t changes t o these systems w i l l 

require a majo>- investment i n equipment. Q u a n t i f i c a t i o n of the 

investment required t o use PRB coal i s a major engineering study. 

Such a study has not been undertaken. Modifications t o the 

planes and purchasing replacement capacity e a s i l y w i l l cost 

several m i l l i o n d o l l a r s . 

I n t errogatory No. 11: 

"State each basis f o r the statement at page 14 of the 
V e r i f i e d Statement of J e f f e r y H i l l t h a t using higher moisture 
content coal 'would r e s u l t i n a 1.5 t o 2.0 percent decrease i n 
b o i l e r e f f i c i e n c y . ' " 

Response 

Bo i l e r e f f i c i e n c y c a l c u l a t i o n s using t y p i c a l PRB and Black 

Butte coal analyses yielded b o i l e r e f f i c i e n c i e j of 86.67% on PRB 

coal and 88.39% on Black Butte coal. The major d i f f e r e n c e i n the 

c a l c u l a t i o n r e s u l t i s the e f f i c i e n c y loss due t o moisture i n -^e 

f u e l . This loss i s 3.67% f o r PRB coal and 2.10% f o r Black Butue 

coal. 

I n t e r r o g a t o r y No. 12; 

"State the a n t i c i p a t e d useful l i f e of the b o i l e r s at North 
Valmy S t a t i o n . " 

Response 

Sierra P a c i f i c a n t i c i p a t e s the useful l i f e of c o a l - f i r e d 

plants t o be 37 years from s t a r t up. Through l i f e extension 
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measures, however, plant l i f e often can be extended to up to 50 

years. 

RESPONSES TO APPLICANTS FOURTH SET OF DOCUMENT REQT̂ ESTS 

Document Reauest No. 1: 

"To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce the analysis described a t 
page 14 of the V e r i f i e d Statement of J e f f e r y H i l l concerning 
whether the North Valmy Station could use PRB coal." 

Response 

The reports r e f e r r e d t o i n the accompanying i n t e r r o g a t o r i e s , 

which are being produced, address at length the coal 

s p e c i f i c a t i o n s f o r North Valmy Station's b o i l e r s . Although the 

detailed reports do not s p e c i f i c a l l y address the problems 

associated w i t h using PRB coal, the reports address problems 

associated w i t h using coal of the same q u a l i t y as PRB coal. I n 

addition. Sierra P a c i f i c has performed from time t o time informal 

analyses, such as the analysis r e f e r r e d t o at page 14 of the 

V e r i f i e d Statement of J e f f e r y H i l l , which are not contained i n 

w r i t i n g . 

Document Request No. 2: 

"To the extent not done as part of your p r i o r discovery 
responses or March 29 f i l i n g s , produce any proposals or studies 
r e l a t i n g t o modifications at North Valmy Station t o allow i t t o 
burn sub-bituminous coal." 

Response 

Sierra P a c i f i c has never conducted or so l i c i t e d studies 

concerning modifications to North Valmy Station in order to burn 

lower grade ;oal. The studies referred to in response to the 
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accompanying interrogatories, however, address some of the 

modifications tbat would be required to burn a PRB type coal. 

Document Request No. 3: 

"To the extent not done as part of your prior discovery 
responses or March 29 f i l i n g s , produce a l l engineering studies of 
the a b i l i t y to burn alternative coals at North Valmy Station, 
including without limitation any engineering studies of the 
a b i l i t y to burn sub-bituminous coal at North Valmy Station." 

Response 

Responsive documents w i l l be produced. 

Document Request No. 4: 

"To the extent not done as part of yovir prior discovery 
responses or March 29 f i l i n g s , produce a l l engineering studies of 
the ash fusion characteristics of coal burned at North Valmy 
Station." 

R{-cponse 

Responsive documents w i l l be produced. 

Document Request No. 5: 

"To the extent not done as part of your prior discovery 
responses or March 29 f i l i n g s , produce a l l engineering studies of 
the fine gas conditioning capability of the precipitator at North 
Valmy Station." 

Response 

See response to Interrogatory No. 8. Sierra P a c i f i c has no 

responsive documents. 

Document Request No. 6: 

"To the extent not done as part of your prior discovery 
responses or March 29 f i l i n g s , produce a l l engineering studies of 
blending capabilities at North Valmy Station, including without 
limitation any studies, of the need for additional blending 
capacity." 

Response 

Responsive documents w i l l be produced. 

y -14-

y 



CERTIFICATE OF SERVICE 

:j) 

I hereby c e r t i f y that I have served the foregoing SPP-12, 

Responses of Sierra Pacific Power Company and Idaho Power Company 

to the Applicants' Fourth Set of Interrogatories and Request for 

Production of Documents, by hand delivery upon the following 

pr'jrsons: 

Ax'vid E. Roach I I 
J . Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsyl-'ania Avenue, N.W. 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins, Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I have also served by f i r s t - c l a s s mail, postage pre-paid, the 

Hor-rable Judge Nelson and a l l persons on the restricted service 

l i s t . 

& Rasenberger, L.L.P. 
Brawner Building 
888 17th Street, N.W. 
Washington, D.C. 20006-3959 
(202) 298-8660 

Dated: April 11, 1996 
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Item No. 

Page C o u n t ^ ^ 

\ y^ 
OFHe*T- t *<«r37 t -9500 

\2 \ y-:vz^y^'\. 

JLEARY, WOOD & MASER, P.C. 

ATTORNEYS AND COUNSELORS AT LAW 

SUITE 750 
1100 NtW YORK AVENUE, N.W. 

WASHINGTON, D.C. 20005-3934 

April 11, 1996 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th anj Constitution Avenue, NW 
Washington, D.C. 20423 

TELECOPIER; (202) 371-0900 

\ 

Re: Finance Docket No. 32760; 
Union Pacific Corporation, Union Pacific Railroad Company and Missouri 
Pacific Railroaa Company - Control and Merger - Southern Pacific Rail 
Corporation, Southern Pacific Transportation Company, St. Louis 
Southwestern Railway Company, SPCSL Corp. and the Denver and Rio 
Grande Western Railroad Company. 

Dear Mr. Williams: 

Enclosed for filing in the aix>ve-captioned proceeding are an original and twenty (2U) 
copies of ERRATA TO COMMENTS, EVIDFNCE, AND REQUEST FOR CONDITIONS OF THE Dow 
CHEMICAL COMPANY, designated DOW -i7. Also enclosed is a diskette formatted in WordPerfect 
5.1 with a copy of the Interrogatories. 

If you have any questions, please do not hesiiate to contact me. 

Sincerely, 

Nicholas J. DiMichael 
Jeffrey O. Moreno 

ENCLOSURES 
1750-020 

cc: All Parties of Record 



B E F O R E T H E 
S U R F A C E T R A F - ' S P O R T A T I O N B O A R D 

Finance Docket No. 32760 

UNION PACIHC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIHC RAIL CORPORATION, 
SOUTHERN PACIHC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER A.ND RIO GRANDE WESTERN RAE.ROAD COMPANY 

ERRATA TO COMMENTS, EVIDENCE, AND 
REQUEST FOR CONDITIONS OF THE DOW CHEMICAL COMPANY 

The Dow Chemical Company submits the following Errata to its Comments, Evidence, and 

Request for Conditions (Dow-11), submitted on March 19. 1996; 

Presentation of Comments and Evidence (Tab A) 

Page Line Change 

23 14 Change "Gehring V.S." to "Gehring Tr." 

23 14 Change "Gray V.S." to "Gray Tr." 

27 11 Change "prime" to "prinio" 

33 22 CTiange "want risk" to "want to risk" 

38 17 Change "second to" to "second carrier to" 

Verified Statement of William L. Gebo (Tab B) 

Page Liny Chanî e 

6 20 Change "two" to "four" 

8 21 Delete "Exhibit WLG-5" 

9 6 Change "Exhibit WLG-6" to "Exhibit WLG-5" 



DOW. 17 

4 BEFORETHE 
) SURFACE TRANSPORTATION BOAPX) 

Finance Docket No. 32760 

\ 2 \ oGkcR-ccT^ . ^ 
y UNION PACIHC CORPORATION, UNION PACIHC RAILROAD COI^ANY 

AND MISSOURI PACIHC RAILROAD COMPANY 

— CONTROL AND MERGER — 

SOUTHERN PACIHC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

DENVER AND RIO GRANDE WESTERN RAH.ROAD COMPANY 

E R P A T A TO COMMENTS, EVIDENCE, AND 
REQUEST FOA CONDITIONS OF THE DOW CHEMICAL COMPANY 

ORIGINAL 

/ 

Nicholas J. DiMichael 
Jeffrey O. Morem 
DONELAN, CLEARY, WOOD & MASER, P.C. 
1100 New York Avenue, N.V/. 
Suite 750 
Washington, D.C. 20005-3934 
2̂02) 371-9500 

Attorneys for The Dow Chemical Company 

April 11, 1996 



9 15 

9 Note 2 

10 5 

10 13 

10 27 

11 7-8 

12 27 

14 8 

24 16 

Change "Exhibits WLG-7 and 8" to "Exhibits WLC-6 aiid 7' 

Change "Exhibit WLG-8" to "Exhibit WLG-7" 

Change "Exhibit WLG-9" to "Exhibit WLG-8" 

Change "Exhibit WLG-10" to "Exhibit WLG-9" 

Change "Exhibit WLG-ll" to "Exhibit WLG-10" 

Change "Exhibits WLG-7 and 8" to "Exhibits WLG-6 and 7" 

Change "Exhibit WLG-8" to "Exhibit WLG-7" 

Change "Exhibit WLG-9" to "Exhibit WLG-8" 

Change "Exhibit WLG-12" to "Exhibit WLG-11" 

respectfully submitted, 

Nicholas J. DiMichael 
Jeffirey O. Moreno 
iX)NELAN, CLEARY, WOOD & MASER, P.C. 
1 lOO New York Avenue, N.W., Suite 750 
Waiihington, D.C. 20005-3934 
(202̂  371-9500 

April 11, 1996 Attorney'for The Dow Chemical Company 
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CERTIFICATE OF SERVICE 

I hereby cenify that a copy of the foregoing ERR/iTA TO COMMENTS, EVIDENCE, 

AND REQUEST FOR CONDITIONS OF THE DOW CHEMICAL COMPANY has been served 

via facsimile upon the Applicants and by regular first class mail upon all parties c*" record in this 

proceeding on the 11th day of April, 1996 

Aimte L. DePew 
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Item No. 

Page Count. 

C H R I S T I N E T O D D W H I T M A N 

GOVERNOR 

F R A N K J . W I L S O N 

COMMISSIONER 

Mr. Vemon Williams, Secretary 
U S Surface Transoortation Board 
1201 Constitution Ave., NW 
Room 2215 
Washington, DC 20423-0001 

Dear Mr Williams: 

S T A T E O F N E W J E R S E Y 

DEPARTMENT OF TRANSPORTATION 

I 0 3 5 PARKWAY A V E N U E 

C N 6 0 ' 

TRENTON. N J. 0 8 6 2 5 - 0 6 0 1 
6 0 9 - 5 3 0 3 5 3 5 

Re: Finance Docket 32760 

,.y 

The New Jersey Department of Transportation herebv expresses its support ofthe Consolidaved 
Rail Corporation in their proposal to purchase what has commonly become known as the SP East 
the former Cottonbelt Railroad lines in Illinois, Tennesee, Arkansas, Louisianna and Texas We 
further request that any approval of the proposed Union Pacific / Southem Pacific merger be 
conditioned upon divestiture of these lines by UP/SP to such a financially viable competitor. 

V/e concur in the position taken by Conrail and the National Industrial Traffic League that 
trackage rights granted to Burington Northem / Sante Fe do not constitute a viable substitute for 
ov/nership of these lines by a competitive carrier. The bull, of New Jersey's chemical and 
petroleum product transportation by rail from the Gulf Coast occurs in this corridor. To permit 
what would become the largest railroad m the United States ($9 0 billion in revenues annually) to 
maintain eflfective monopoly control over this corridor is contrary to the public, and New Jersey's 
interests ' 

Combined, UP/SP will control greater than 90% ofthe rail market share of trade between the 
United State, dnd Mexico Divestiture ofthe SP East and subsequent acquisition by Conrail 
would open a competitive single line corridor between the notheast, the midwest and Mexico 
expandmg the opportunity for American industries in these regions to do business under NAFTA 
New Jersey fimis currently do an estimated $600,000,000 annually in business with Mexico. 
Existence ofa single line competitive option will have « con îJtrable impact on a New Jersey or 
other northeastem/midwestem firm's ability to compete for this bt-iness with its westem ar.d 
southwestem counterparts 

ff e-JTERED 
Office of tfie Secretary 

m 4 19961 

Public Record 
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Finally, intermodal growth in this corridor has remained strong at 15%-20%, while average 
growth rates nationally have shrunnk to 5% or less... in large part a reflection of the consistent 
growth in trade wixh Mexico under NAFTA. New Jersey's geographic location makes it an ideal 
distribution center for the entire eastem seaboard. As business opportunities increase in Mexico, 
distribution of Mexican produced goods to the northeastem and midwestem markets would be 
enhanced by the existence of a single line, competitive intennodal rail option. We believe such a 
service would bring with it attendant benefits in air quality as competitive intermodal single line 
service to Mexico and the southwest is made available for the first time. 

In summary, the State of New Jersey believes that divestiture of tb: SP East lines, and subsequent 
purchase by Conrail, would extend the efficiencies of single line competitive shipments of 
products to areas of the northeast and midwest which do not currently enjoy this option. It would 
constitute an end-to-end merger wtth no duplicate facilities, and would preserve rail competition 
to customers within and outside ô 'this corridor. 
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UP/SP-193 

BEFORE THE 
SUttFACE TRANSPORTATION BOARD 

Partof 
PiitiiK RacoH 

Finance Docket No. 32760 
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r a i l r o a d Companv and M i s s o u r i 
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Applicants hereby revise t h e i r response t o I n t e r 

rogatory No. 5 of the Nevada Public Service Commission as 

foi]ows• 

Interroaatorv No. 5 

"The merger a p p l i c a t i o n cf Joint Applicants states 
that the increased number of accidents at crossings would be 
more than o f f s e t by reductions i n accidents on highways and 
othei. r a i l r o a d s due to ( f r e i g h t ) t r a f f i c being div e r t e d . 
(Vol. 6, Part 1, Page 53). 

a. Cn what basis i s t h i s claim made? 

b. Does that claim incorporate pedestrian 
accidents?" 



- 2 -

Response 

Subject to the General Objectiou.^ stated above. 

Applicants respond as follows: 

(a) The systemwide increase i u t r a i n miles i s 

expected to be 4,214,290 per year. The r a i l accident rate 

i n 1994 (national average) was 4.07 accidents per m i l l i o n 

t r a i n miles. This f i g u r e includes a l l impacts between r a i l 

road on-track equipment and vehicles or pedestrians at road 

crossings, plus any death or i n j u r y r e q u i r i n g treatment t c 

persons other thai r a i l employees. Therefore, there should 

be an increase of 17 accidents systemwide per year because 

of increased UP/SP t r a f f i c . This increase w i l l be o f f s e t by 

the number of trucks that w i l l be taken o f f the highways. 

Applicants p r o j e c t that t r u c k - t o - r a i l diversions w i l l reduce 

nationwide truck t r a v e l by 283,313,759 truck miles per year. 

The truck accident rate i n 1992 (national average) v;as 0.911 

accidents per m i l l i o n truck miies t r a v e l l e d . Therefore, th^re 

should be a decrease of 258.1 accidents per year, pursuant to 

the f o l l o w i n g c a l c u l a t i o n s : 

0 • 911 = X 

1,000,000 283,313,759 

X = 258.10 accidents per year decrease. 

Therefore, nationwide there should be a net decrease of 241.1 
accidents per year. 

(b) Yes. See Response to subpart (a). 
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March 29, 1996 
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C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Company and Missouri 
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I , Karen W. Kramer, c e r t i f y t h a t , on t h i s 29th day 

of March, 1996, I caused a copy of the foregoing document to 

be served v i a fac s i m i l e , on Timothy Hay, Enquire, General 

Counsel f o r Public Service Commission of Nevada, 727 Fairvicw 

Drive, Carson City, Nevada 89710, and by f i r s t - c l a s s mail, 

postage prepaid, or by a ,iore expeditious manner of d e l i v e r y 
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A n t i t r u s t D i v i s i o n Bureau of Competition 
Room 9104-TEA Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 
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D A N MORALES 
ATTllRNliV ( . tNtRAL 

tf)e attorney (general 
^tatc of T̂c.xas 

March 28, 1996 

Honorable Vernon A Williams ; | 
Secretar>', Surface Transportation Boardj 
1201 Corstitution Avenue, NW 
Washington, DC 20423 

rg-J Panu J 
Re: U.iion Pacific Corp . et al ^ " - ' - ^ VlrrTrT ' r ^ l h ^ ^ T n in! 

Finance Docket No. 32760 

Dear Honorable Williams. 

Corp , et al.; 

By oversight Texas aiu not previously designate an acronym for use in this 
proceedmg In accordance with 49 C F R Sec 1180 49(a)(2), we ask that STTX now serve 
as acronym for the State of Texas, by and through Dan Morales. .Attornev General of Texas 
Prior pleadings should be designated at STTX 1 through 3 They include " 

STTX-! Letter of intent to participate as a Pany of Record F '̂ed 1-11 -96 

STTX-2 State of Texas Reply in Support of Motion of Filed 1-25-06 
Western Shippers" Coalition for Enlargement ofthe 
Procedural Schedule 

STTX-3 State of Texas' Certificate of Service Pursuant to Filed 2-26-96 
Decision No 16 listing all pleadi.igs filed in this 
proceeding by the Attorney General Dar: Morales 
on behalf of the State of Texas 

We are enclosing for filing the following. 

STTX 4 Comments of Office of the Attorney General of Texas Enclosed 
are the original and 20 copies 

S rTX-5 Verified Statement ut Dr Henry B McFa.land Enclosed are the 
onginal and 20 copies of the Highly Confidential Version The 
State of Texas asks this highly confidential document be filed 
under seal. 

512/463-2100 P.O. BOX 12>4H AUSTIN. TEX.AS 78711-2^ 



Also enclosed are 

• Two 3 inch diskettes in WordPerfect 5 1 format One diskette contains the text 
of the Comment of OtTice of .Attorney General of Texas and one diskette 
contains the Highly Confidential Version of the Verified Statement of Dr Henry 
L McFirland 

• One extra copy each cf STTX-4 and STTX-5 which we request you file stamp and 
return to us in the enclosed self-addressed postage-paid envelope 

Enclosures 

Sincerelv. 

_;a Fi«her/ 
.Assistant .Att6me\ General 
Antitrust Section 
Consumer Protection Division 
P O Box 12548 
.Austin, Texas 78711-2548 
(512) 463-2185 
(512) 320-0975 (Facsimile No ) 

cc: Parties of P.ecord List 
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STTX-4 

BEFORE THE 
SURFACE TRANSPORTATION BO.ARD 

Finance Docket No 32760 

U^ION PACIFIC CORPORATION. UNION P.ACIFIC RAILRO AD COMP.ANY 
.AND MISSOURI PACIFIC R A I L R O A D COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION. SOl.THERN PACIFIC 
TRANSPORTATION COMPANY. S'l LOUIS SOUTHWESTERN RAILW.AY 

COMP ANY, SPCSL CORP AND THE DEN\'ER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF OFFICE OF 
ATTORNEY GENERAL OF TEXAS 

The Union Pacific Corporation, the Union Pacific Railroad Company, and the 
Missouri Pacific Railroad Company (collectively "UP") and the Southern Pacific Rail 
Corpo'-ation and its subsidianes (collectively "£P") have applied to the Surface 
Transportation Board for authorization of the mer<;er i..^ Southern Pacific Rail into Union 
Pacific Railroad Company and the consolidation of the rail operations of UP and SP 
(collectivci > "UP^SP") Acknowledging that such a consolidation would have anticompetitive 
effects, the .Applicants have requested the merger be conditioned upon a settlement 
agreement they have entf red into vvith Burlington Northern Railroad Company and The 
.Atchinson. Topeka and Santa Fe Railway Company (collectively "BNSF") 

The State of Texas, by and through Dan .Morales. .Attorney General of Texas, hereby 
submits comments regarding competitive issues affecting Texas that are raised by the L'P'SP 
merger as proposed Under separate cover, the State of Texas files the Veriiied >ictemeni of 
Dr Henry B. McFarland which is incorporated herein for all purposes 

A POSn ION OF THE ST.ATE OF TEXAS 

As more fully explained below, the State of Tt.os has concluded that the UP/SP 
merger as proposed vvould reduce competition for a significant volume of rail traffic 
involving origins and destinations in Texas and the Texas-Mexv-an gate^vTys This me.'gc 
will reduce th.. number of Class I railroads currently competing for thi.; traffic, in some 
situations from three to two and in many locations from two to one Further, the signiticant 



number of Texas shippers currently served exclusively by UP or SP vvill be combined, 
decreasing the ability of these shippers to leverage potential competition 

The adversely affected markets include various commoditv movements into and out of 
Texas through the Mexican gateways, rail service to chemical plants located along the Gulf 
Coast of Texas, and service for shippers and receivers -n Harris County. Texas, which 
includes the Port of Houston Dr McFarland has spe.ifically identified Texas rail traffic of 
nearly S200 million annuallv that vould be subject to a loss of competition upon a 
consolidation of UP and SP 

The State of Texas does not believe that the settlement agreement with BNSF will 
provide an adequate remedy Tor the anticipated competitive harm that will result trom the 
merger Therefore, the State of Texas opposes the merger as currently proposed 

B B.ACKGROUND F ACTS REG ARDING CURRENT AND PROPOSED 
RAIL SERVICE IN TEXAS 

To clearly understand nhy harmful effects of the proposed merger may have a 
disproportionate impact on the State of Texas, it is important to realize that, in regard to 
current rail service and vvith respect to the proposed merger, Texas is unique in manv ways 
The expanse, location and natural resources of Texas set it apart from most other states in 
the volume and types of commodities transported by rail With respect to several of these 
commodities, Texas is the lartest producer in the U S For eximple, Texas ranks first in the 
nation in the production of industrial organic chemicals, plasties, and synthetics ' 

Texas also is situated in a unique position regarding international rail shipment More 
than ninety percent of all U S rail traffic into Mexico i;i 1995 crossed over Texas-Mexican 
gatewavs Laredo. Texas ( served primarily by UP) has consistently been the primary U S 
gateway for rail access to Mexico, accounting for 71°o all railcars traveling from Texas to 
Mexico in 1994 ' Texas an'icipates the passage of the North .-American Free Trade 
.Agreemem ("N.AFT.A") will lead to an increased demand for rail traffic to and from Mexico 

Rail service in Texas is also unique .Although Texas has the mosi operated railroad 
mileage of ,'ny state m the United States", only three Class I railroads presently serve the 

"Texas leads in production capacitv for the 24 inajor commoditv chcinic.'.is Texas has an infrastructure 
consisting ofthe largest chemical and pctroleani rctlning ôniplcxes m the world whicn m.ik's it attractive for 
future expansions of the commoditv chemical industrv This infrastructure makes Te.xas one Df the best places to 
locate a new chemical plant. iKcausc a ne\s plant nia> tie mto a pipeline netvsork. purchase ne'% materials from and 
sell products to other pl.ir.ts uithin the network or ship them b> pipeline, rail, ship or barge to other dominations '" 
[he Chemical InLlustn ol l,.xa.s. by Dr .M .A M Anan tnd Dr fared E Ha/elton. November 1W2. ig 1 See 

alio The Texas Chemical InJustn Our Heritage atui Ow I 'ulure. pg .̂ -4. 7 
" Border Busine.s.y indicators. December 1995. Published by the Instifte for International Trade (IIT). a division of 
the College of Business Administration at Texas .A&M Intemafonal L iiversr.v 
" Statisncs from 1994 show that Te.xas has lii.4r< miles o'lt of a .otai 122.492 in the LS The Texas total 
represents nearly twice the mileage as California, with .':.433. and over "\()(K) more miles than Illinois, which is the 



maj )ntv ofthe State ^ Texas, as the largest producer of chemical products in the U 3 has 
moie shippers captive to rail" than any other state affected by the , oposed merger In 
addition. Texas has more shippers served exclusively bv either the UP or SP Further, as 
defined by .Applicants. Texas has more shippers presently served by only UP and SP ("Z-to-l 
customers") than any other state ' 

The fact that this merger will have a significant impact on Texas is apparent by 
looking at maps provided by the .Applicants This visual review confirms that UP and SP. 
who o-.n most ofthe rail tracks in Texas, have several lengthv parallel lines Furthermore 
one third of all the propose J trackage over which BNSF is proposed to hav e trackage rights 
fall within Texas borders 

C FRA.MEWORK FOR AN.ALYSIS 

1. THE PUBLIC INTEREST 

The Surface Transpo. laiion Board must approve the proposed UP/SP merger onlv if it 
determines that to do so would be consistent with the "public interest" To give meaning to 
this standard it is imperative to under.stand the purpose and precedent of the Board and its 
predecessor, the Interstate Commerce Comm.ssion 

The Rail Transportation Policy ("Policv"), promulgated by the Staggers .Act'' and 
codified at -lO U S C .A § 10101, refiects Congress' intent to revolutionize the railroad 
industry from one characterized by complete government ret"'!ation to one governed, in large 
measure, by a competitive marketplace The enacti.ig legislation is replete with principles 
which codify this purpose and vision The Policy directs the government "to foster sound 
e:onomic conditions in transportation and to ensure effective competition and coordination 
between rail carriers and other modes " Through the Policy, the government seeks "to 
minimize the need for Federal regulatory control." "to avoid undue concentratior of market 
power," and "to ensure the development and continuation of a sound rail transportation 
system with etTective competition among rail carriers "" The Rail Transportation '''olicv. 

second ranking in railroad miles w ith 6,986 .Association of \rnencan Railroads. Railroad .Klileage Operated in 
Each Stale - I'̂ 94. R.AILROAD FACTS 1995 EDITION. Sept 1995. at 4.s 
^ UP. SP. and BNSF own the v ast majonty of track in the state Kansas City Southem Railway Comp.my C KCS" ) 
owns limited track w hich is part of its routes from Dallas/'Fon Wonh to Shreveport. Louisiana and from Beaumont. 
Te. as to Shrevepon 
' This definition was made by Applicants in the settlement agreement with BNSF on which tliey have asked the 
Board to condition this merger The number of 2-to-l customers as therein defined can be determined bv 
reviewing Settlement Agreement .ind Exhibit A. dated Sepieniber 25. 1995. and the Supplement .Agreement, dated 
November 18. 1995 ( TN'SF Agreement'i 
" The Staggers .Act of 1980. Pab L No 96-448 
"49USC A ^ 10101(5) 
' '49LSC A S 10101(2). (12*. and (4). 



taken as a whole, emphasizes the need for reliance on competitive forces to modernize the 
railroad industry and to promote efficiency ' 

This point is accentuated bv the tact that the Staggers Act codified the requirement 
that the Board must r'itermine and weigh effects on competition when conducting any 
merger analysis Although such consideration had generallv been a matter of practice, it was 
not included in the obligatorv criteria for consideration prior to enactment of the .Act 
Congress acknowledged the importance and necessity of understanding the competitive 
impact of a merger by adding Section (b)( 1 )(E) to the list of matters that must be considced 
This provision instructs the Board to consider whether the proposed merger""would have an 
adverse etfect on competition among rail carriers in the afTected region."'" 

2. ANTITRUST ANALYSIS 

.Although the Board does not sit as an antitrust court determining fompliance with tne 
antitrust laws, it is imperative that it heed the precedent ofthe ICC by beginning its review of 
this merger with antitrust analysis Antitrust analysis provides a structure that illuminates the 
meaning of the above-noted concepts of "etTective competition" and "concentration of 
market power" The policies embodied in antitrust laws ptovide guidance for implementing 
the purpose ofthe Rail Transportation Policy and determining what is the public interest in a 
control proceeding " 

Both the Department of Justice and the National Association of Attorneys General 
have promulgated guidelines for reviewing proposed mergers The guidelines explain 
antitrust policies and the appropriate analytical approach to use in a merger analysis ' .As 
noted in the guidelines and applied by the Commission in previous proceedings, the threshold 
for anv meaningful merger analysis is to define the markets that will be afTected .Antitrust 
analvsis requires the defining of both a relevant product and relevant geographic market and 
the Commission has previously followed this approach. 

Union Pacific Corporation. Union P.icific Railroad Companv and Missouri Pacific Rxulroad Company-Control-
Chicago and North Westeni Transportation Companv and Chicago and North Western Railway Company. Fmance 
Docket No dCC Decision No 25. served March ". 199.= ) at 49 (UP/CNW hereinafter) 
"' (T)he Commission shall consider at least tne following 

(A) the ctTect ofthe proposed transaction on the adequacy of transportation to the public 
(B) the efTect on the public interest of including, or failing to include, other rail earners in the area 

involved m the proposed transaction 
(C) the total fixed charges tfiat result from the proposed transaction 
(D) the interest of camer employees afTected by the proposed transaction 
(E) whether the proposed traniactioi would have ar. adverse etTect on competition among rail earners in 

the alTected region ' 49 U SCA SI l,<44(bn 1; 
" ... yan Trinkint: v. Cnt'ed .States 21 U S 6' 87 (1944.. r.MC \ .[ktiebolagci v̂en.ka .Imerika Limen. 3vO 
U S 238, 244 (1968) 

Depanment of Justice and Federal Trade Commission Honzontal Merger Guidelines, released Apnl 2 ,1992. and 
National .Association of Attomc s General Hon/ontal Merger Guidelines, adopted MarJi "'O. 1993 



The Commission has previouslv defined the product market as rail transp'^rtation of 
freight " The Commission has included other modes of transportation in the relevant 
product market onlv where there is sufTicient evidence that the other modes are actual rail 
competitors In denning geographic markets, the Commission has often focused on whether 
the mergei primarily affected parallel lines or end-to-end lines It has determined that 
analysis of actual lines provides a clearer approach to identify ing 'competitive problems ' 

.After having determined the relevant markets, the Board must evaluate the 
anticompetitive impact of the merger in these markets .As stated ir the guidelines, si. .., 
impact /ould include a lessening of competition through coordinated interaction or z 
lessening of competition through unilateral effects ''' The decrease in competition, however 
accomplished, can negatively infiuence shippers" choices for price, service, potential 
competition, or expansion ' Decreased competition can also concentrate sufficient "^arket 
power in the hands of one carrier for it to behave more like a monopolist than a compet tor 

The obvious fact that negative competitive impact is more likely to be found in a 
parallel merger is codified in the regulations governing control proceedings"* This fact also 
caused the Commission to require a more careful examination of the competitive options 
remaining after a "parallel merger" than it vvould in a purely "end-to-end merger " 

The emphasis and evaluation of anticompetitive effects has. by necessity, changed in 
the last decade The Commissicn has recognized that the "extensive deregulation ofthe rail 
industry brought about bv tht Staggers .Act. other reform legislation, and numerous 
administrative actions undertaken by the Commission to reduce regulations, require that the 
anticompetitive effects of a consolidation be examined more carefully than in the past 

' Union P.icific Corporation. Union Pacific Railroad Company and Missoun Pacific Riiilroad Company-Control-
Chicago and North Western Transportation Company and Chicago and Nonh Western Railway Company Finance 
Docket No 321.33 (ICC Decision No 25. M.m;' Febnian : \ . 1995)at 51 (UP/CNV hereafter) 
' "Parallel effects may ansc where the merging railioads nin between common ongin/destination pairs or 

corndors and generally involve the question of whether there is reduction in the number of rail competitors serving 
transportation markets End-to-end effects may exist where the merging railroads .erve common destination 
points from different ongins. or onginate from common ongins to different destinations These effects relate 
pnmarily to whether therc will be a reduction m so. .ce competition or a vertical forr'̂ losuie of competition at 
commonly served gateways " UP'CNW at 52 
" UP/MP/WP at 

DOJ Merger Guidelines. Section 2 
Industnes with high transportation cc-ts must take into considcaiion their transport ojtions. as well as the 

presence or absence of rail i.ompetition. when deciding if, nd where to expand or locate new niants 
" ' If two earners serving the same market consolidate, the result vvould be the elimination r impetiUon betwee \ 
the two While the reduction in ihe number of competitrrs sc.ving a market is not in nself .nfu'. a lessening of 
competition resulting trom the elimination of a compeiiicr may be contran to the puf .c interest 49 C F R 
51180 |(c)(2((i) 
' Unioii Pacific Corporation. Lnion Pacific Railroad Companv and Missoun P.acific Railroad Company-Control-

Missoun-Kansas-Te.xas Raiiroad Company, et al Finance Docket .No 3()800 dCC Decision No 3~, .Mav 13. 
1988) at 19 (UPM-k-T liere;ifter) 



because the ability of the railroads to take various actions free of regulatory restraints will 
make it easier to exert or abuse market power gained as a result of consolidation "'" 

The need for more careful consideratinn of any anticompetitive effects is clearly 
illustrated by numbers alone In !980. the U S had a tota! of forty Class I railroads If the 
proposed merger is approved, there will be n.ne Class I railroads remaining, with only two of 
those serving approximately ninety percent ofthe entire United States west of the Mississippi 
River The concentration of market power for many ofthe existing rails is, therefore, very 
significant Further consolidation will only exacerbate the situatic>n, mcreasing the potential 
for economic harm through monopolistic practices 

3. B.ALANCING TEST 

Once the initial antitrust analysis is complete, the Board i:i obligated, under its 
regulations, to proceed with a balancing test It must, after rc.iewing at least the five 
statutory criteria."' weigh the potential benefits to applicants and the public against the 
potential harm to the public " 

The Commission has found that efTiciency gains can be a public benefit "" For 
example, public benefits can be realized through single-line service and a consolidated rail 
system's ability to reach new markets To the extent that cost reductions are passed on to 
shippers through reduced rates or deferral of rat,: increases, they benefit the public directly 
and refiect the amount of resources freed for other productive uses " Efficiency g 'ins can 
promote a healthy national rail system, allowing competition to determine prices, service and 
innovation 

Hcwever. if the Board has found potential public harm by identifying the likelihood 
of anticompetitive etTects. it must give the touted co.^solidation etTiciencies critical scrutiny 
When a merger results in increased market power and decreased competition, the likelihood 

diminishes that any benefit from etTiciencies will inure to the public Through increased 
market power, the merged carrier may be able to increase prices and either keep service 
levels static or decrease them with little or no fear of losing business .At the very least, a 
competitor with sufficient market power loses incentive to improve prices and service 

Consolidations generating etTiciencies. while stifling competition, mav lead to purely 
private benefit The public and the industry are ill-served when the market and its driving 

"" Santa Fe Southem Pacific Corporation- Control-Southem Pacific Transportation Company. Finance Docket No 
30400 (I C C . Decided July 24. 1986) at 13. (:<F/SP hereafter). 

See footnote 10. above 
" 49 C F R S 1180 1(c) 

Burlington Northern Inc and Turlington No'̂ hem Railroad Company—Control and Merger—Santa Fe Pacific 
Corporation and th>" Atchison. Topeka. .ind Sania Fc Railway Company Finance Docket No >2549 (ICC 
Decision No 38, served Aug 23. 1995) at 43 (BN/SF hereafter) 
-' BN/SF at 54 

UP/M-K-Tat 13 



force—competition--are preempted by anticompetitive market power ceded in the name of 
efficiencies 

D COMPETITIVE CONCERNS OF THE STATc OF TEXAS 

1. COMPETITIVE ISSUES 

For both an explanation of its analvsis of market definitions and an analytical study of 
some areas of potential anticompetitive harm that may resuh in Texas because of this merger, 
the State commends the Board to the Verified Statement of Dr Henry B McFailand Dr 
Mc^arland's statement is filed in this proceeding and is incorporated herein for all purposes 
Dr McFarland's conclusion is that "the UP SP merger would seriously reduce competition 
for a significant volume of rail traffic involving origins and destinations in Texas." 
.McFarland Verified Statement at page 24 

The B.NSF Agreement is clear evidence .Applicants understand that competition for 
customers now served oi ly by UP and SP ( the "2-to-l customer") will be lost when UP and 
SP consolidate - IdentiSing the potential for competitive harm in this way is unduly 
restrictive The State of Texas believes the shippers subject to competitive harm from the 
p posed merger are much more numerous .Applicants identify the need to preserve 
competition only at specific points .As set forth in his Verified Statement, Dr McFarland 
believes a more appropriate approach is to define ongins and destinations by areas, not by 
specific points as tfie .Applicanrs have dene The State asserts that Dr McFarland s broader 
definitio.n and analysis more accurately refiects the actual and true potential competition 
Texas shippers are presently experiencing 

Applicants acknowledge potential harm only to the 2-to-! customers Dr McFarland 
identifies economic studies that conclude competitive harm exists in markets where the 
number of competitors is reduced from three to two This economic analysis is pertinent to 
a review of the industry at large and this merger in particular given that the railroad industry 
has been in the process of consolidating over the last decade and the market power for many 
current Class 1 rail carriers is significant 

Another group of shippers who may be harmed are shippers presently served 
exclusively by UP or SP Not only are .Applicants not concerned about any competitive harm 
to these captive shippers. .Applicants have suggested that, at least as to the SP customers, 
these shippers will enjoy more competition i . j t combining the monopoly customers of SP 
with those of UP eliminates the potential competition that often exists between nearby 

In scnitinizing claimed efficiencies, the Board must determine if the claimed efficiencies could be realized by 
means other than the proposed consolid;ition that would result in less potential r.arm to the public" 49 C F R 
SI 180 l(c» 
• It IS noteworthy that thr BNSF .Agreement identified many 2- ' i l customers (several located in Te.xas) who will 
not be able to av ail themselv es of the tr.ackage rights serv ice to be provided by BNSF under the agreement See 
BNSF Agnemeni. Section Sdi 

Sc.. discus, 'on in C 2 . above 



railroads, which may be the most etfective leverage captive shippers have in negotiating 
This is born out by information from shippers themselves, as noted m Dr McFarland s 
Verified Statement The increase of market power in regard to this group of shippers is not 
benign, as .Applicants would suggest 

2. LIMITATIONS OF UP/SP AGREEMENT WITH BNSF 

In recognition of potential anticompetitive etTects of this merger. .Applicants 
submitted the proposed agreement with BNSF as the remedy As the Board independently 
identif es all the anticompetitive harm from this merger, it must closely scrutinize and review 
the proposed agieement to determine if it vvill eliminate or acceptablv reduce th''̂  harm The 
proposed agreement has raised a significant number of questions and concerns I he State of 
Texas believes these questions and concerns have not been sufficiently addressed to assure 
the Board that the proposed remedy cures the anticipated competitive harm ofthe proposed 
merger 

The effectiveness of BNSF as a competitor in Texas by use ofthe agreeĉ  trackage 
rights is doubtful at best This agreement, like all trackage rights agreements, leaves BNSF. 
as lessee, at a competitive disadvantage to UP'SP. the owning rail carrier The oft quoted 
phrase by Gerald Grinstein. former CEO of BNSF. seems to sum up this truism He stated 
that trackage rights provide "service with some disability" Such disabilities include 
whether the compensation to be paid by BNSF will negatively impact its ability to set 
competitive rates over the lines in question And BNSF s ability to compete on service may 
be limited by UP/SP's control of dispatch and other operational factors 

.Additional operational issues may further undercut BNSF's competitive abilities For 
example. BNSF presently lacks adequate storage-in-transit facilities needed to competitively 
serve the plastics industry in the Texas Gulf Coast Another concern is that BNSF presently 
is slated to use the SP line to move its northbound traffic fiom Houston to Memphis, even 
though UP/SP intends, as one of the proposed efficiencies of the merger, to make this line 
generally a unidirectional southbound line "' The fact that BN and SF have not vet fully 
integrated their operations, makes it impossible to know i f or to what extent, BNSF can or 
will use its trackage rights to compete effectively 

The fact that these trackage rights are onlv "bridge" or "overhead" 'rackage rights 
creates additional concern BNSF will only be able to serve customers on these lines that are 
presently at "2 to 1"' points Because ofthis. BNSF is foreclosed for 99 years from serving 
shippers who are presently captive to UP or SP and from serving new shippers who locate at 
points anywhere other than ^vhat .Applicants define as a "2 to 1" point This presents two 
different problems First, due to the piecemeal nature of the traffic BNSF can serve. BNSF 
will have ditTiculty achieving the traffic densitv necessary to justify- serving various Texas 
lines The dominant position o fa "full service" UP'SP will further discourage a strong BNSF 
presence in affected areas 

Chnstopher Palmen and .Ann Marsh (\in Drew Lewis drive the golden nail' FORBES. Dec 18. 1995. at 64 
Applicants Operating Plan. V olume III. pp 41-46. 



A less obvious issue vvith the restricted nature of the bridge trackage rights revolves 
around the importance of potential competition .At best, the BNSF agreement might address 
competitive concerns at 2 to 1 points But it does nothing to address the loss of potential 
competition at points that are presently served only by UP or SP .Applicants' rationale is 
that since the captive shippers have no other choice today, this restnction on BNSF's fiiture 
service is not a decrease in competition But this rationale only makes sense if both the 
railroad industry and the various shipper industnes remain static It is possible that the 
situation for either UP or SP could change and either company could de:ide that allowing 
BNSF to serve a particular shipper or group of shippers that are presently captive would be 
in its best interest Under the proposed agreement, this potential competition is eliminated 

Likewise, the Applicants" narrow concept of decreased competition ignores the 
possibility of presentiy unforeseen innovation by either the shippers or transportation 
industries that would provide a more economical method for rails who Jc not have current 
access to the captive shippers to serve these customers The agreement as proposed, would 
foreclose such service by BNSF 

CONCLUSION 

The State of Texas believes that the elimination of actual and potential competition, as 
a result ofthe merger, will affect significant amounts of Texas rail shipments involving some 
of the most important commodities to the national economy This negative impact far 
outweighs the net public benefits of any efficiencies gained and renders this merger 
inconsistent with the public interest Thus, the State of Texas requests the Board deny this 
merger as proposed 

DATED this 29th day of January, 1996 

Respectfiilly submitted. 

D AN MOR.ALES 
.Attorney General of Texas 

JORGE VEGA 
First Assistant Attomev General 

LAQUITA A H.AMILTON 
Deputy Attorney General for Litigation 



THOMAS P PERKINS. JR 
Assistant Attorney General 
Chief Consumer Protection Divi: on 

MARK TOBEY 
.Assistant .Attorney General 
Deputy Chief for .Antitn^ 

' y ^y MJ-f^-fy.^ 
-REBECCA FJSHÊ R 

Texas'Bar No .07057800 
.Assistant Attorney General 
Antitrust Section 
P O Box 12548 
.Aus-in, TX 7871 1-2548 
(511) 463-2185 
(512) 320-0975 [FAX] 

Certificate of Service 

1 hereby certifv that a true and correct copy of the foregoing instrument has sent via 

.Airborn Express to Honorable Vernon .A Williams. Secretary of the Surface Transportation 
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BY HAND 

Mr. Vernon A. ' ; i l l i a n s , Secretary 
Surface Transporcation Board 
1201 C o n s t i t u t i o n Avenue, N.W.. Room 1324 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union Pacific Corp. --
Control and Merger -- Southern Pacific R a i l Corp, 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document designated as UP,/SP-
198, Applicants' Notice of Organized Labor Support f o r Proposed 
UP,/SP Merger. 

Also enclosed i s a 21st copy of t h i s document. Please 
date-stamp the extra copy and r e t u m i t to me i n the enclosed 
postage-paid eivelope. 

Very t r u l y yours. 

/^LTames N Mames M. Guinivan 

E n c l f s u r e s 
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SUPPORT FOR PROPOSED UP/SP MERGER 

CANNON Y. HARVEY 
CAROL A. HARRIS 
LOUIS P. WARCHOT 
Southern P a c i f i c 
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Law Department 
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(402) 271-5000 

ARVID £. ROACH I I 
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MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
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(202) 662-5388 

A t t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
. . a i l r o a d Company and M i s s o u r i 
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BEFORE THE 
SURFACE TRAIISPORTATION BOARD 

Finance Docket No. 3 2 760 

UNION PACIFIC CORPORATION, UNION PACinC RAILROAD COMP. 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC r' "NSPORTATION COMP.W/, 3T. LOUIS 
SOUTHWESTERN RAILWA' COMPANY, SPCSL CORP. AND THE 

RIC GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' NOTICE OF ORGANIZED LABOR 
SUPPORT FOR PROPOSED UP/SP MERGER 

In the past few weeks. Applicants have held 

discussions w i t h t h e i r unions, and have made commitments t o 

several of these unions regarding the a p p l i c a t i o n of New York 

Dock arrangements. We understand that some of these unions 

may submit t h e i r own f i l i n g s i n t h i s proceeding supporting the 

proposed UP/SP merger. However, the f o l l o w i n g i s a complete 

l i s t , as of t h i s time, of the labor organizations that support 

the proposed merger: the In t e r n a t i o n a l Association of 

Machi..ists and Aerospace Workers; the I n t e m a t i o n a l 

Brotherhood of Boilermakers, Ironshipbuilders, Blacksmiths, 

Forgers and Helpers; the In t e r n a t i o n a l Brotherhood of 

E l e c t r i c a l Workers; the In t e r n a t i o n a l Brotherhood ot Firemen & 

Oi l e r s ; Lhe i n t e r n a t i o n a l Brotherhood of Locomotive Engineers; 

the Sheetmetal Workers' I n t e r n a t i o n a l Association; and the 

United Transportation Unron. These unions .represent 

approximately [15% of the organized workforce of UP and SP. 
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CERTIFICATE OF SERVICE 

I , James M. Guinivan, c e r t i f y t h a t , on t h i s 29th day 

of March, 1996, I caused a copy of the foregoing document t o 

be served by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of deli v e r y on a l l p a r t i e s of record i n 

Finance Docket No. 32760, and on 

Dir e c t o r of Operations Premerger N o t i f i c a t i o n O f f i c e 
A n t i t m s t D i v i s i o n Bureau of Competition 
Suite 500 Roo.r 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

ames M. Guinivan 
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VIA HANT-DI ̂ VERY 

Hon. Vernon A. W i l l i a m s , S e c r e t a r y 
Surface T r a n s p o r t a t i o n Board 
Room 13 24 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D C. 20423 

A t t e n t i o n : Finance Docket No. 32760 

Re: Finance Docket No. 327 

Dear S e c r e t a r y W i l l i a m s : 

Enclosed f o r f i l i n g are the o r i g i n a l and 20 copies of 
I l l i n o i s Power Company's V e r i f i e d Comments and Request f o r 
I m p o s i t i o n c f A d d i t i o n a l C o n d i t i o n s (ILP-6) i n Finance Docket No, 
32760. 

I n a d d i t i o n , please date-stamp and r e t u r n the e x t r a 
copy t o the messenger f o r cur f i l e s . Thank you f o r your 
a s s i s t a n c e . 

Sincerely, 

iy.ytMi 
M i c h e l l e J. M o r r i s 

Enclosures 

j c : A l l Far' 'es j f Record 
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(202) 828-1200 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, ET AL. 
— CONTROL AND MERGER — 

SOUTHERN I ACIFIC RAIL CORPORATION, ET AL. 

ILLINOIS POWER COMPANY'S VERIFIED 
COMMENTS AND REQUEST FOR 

IMPOSITION OF ADDITIONAL CONDITIONS 

I l l i n o i s Power Company ( " I l l i n o i s Power") nereby provides the 

fo l l o w i n g v e r i f i e d conunents on the Applicants' proposed merger.* 

I l l i n o i s Power requests t h a t approval of the merger be denied un

less the Surface Transportation Board imposes conditions th=^t w i l l 

maintain e f f e c t i v e competition f o r high-BTU, low-sulphur coal from 

Western mines t o I l l i n o i s Power's plants. I l l i n o i s Power current

l y b e n efits from such geographic competition and should not he 

made worse o f f by the proposed merger — which i n i t s present form 

w i l l u n i f y the only two ra i l r o a d s capable of e f f i c i e n t l y d e l i v e r 

ing t h i s coal. 

COMMENTS 

I l l i n o i s Power i s a com.bination e l e c t r i c and gas u t i l i t y 

serving custom-^rs i n various parts of I l l i n o i s . Currently, I l l i -

1. Throughout t h i s submission, I l l i n o i s Power uses abbreviations 
J as th'iy appear t o be commonly used otherwise i n t h i s proceeding. 



nois Power purchases 1.2 m i l l i o n tons annually of high-BTU, low-

sulphur coal from Wt^stern mines f o r use at i t s Wood River and 

Havana power s t a t i o n s . This coal i s shipped from various o r i g i n a 

t i n g mines via the SP t o I l l i n o i s where i t i s then transported to 

the two plants e i t h e r by another r a i l c a r r i e r or by barge. At 

considerable expense, I l l i n o i s Power has b u i l t f a c i l i t i e s at both 

Wood River and Havana t o ensure t h a t both plants can take coal by 

eit h e r r a i l or barge (and thus ensure t h a t there i s competition at 

the d e s t i n a t i o n ) . 

The Western coal I l l i n o i s Power purchases i s c u r r e n t l y t r a n s 

ported as part of a backhaul arrangement whereby the SP transports 

taconite from the Midwest f o r Geneva Steel and then backhauls coal 

fo r I l l i n o i s Power. Furthermore, other Western mines ;served i n 

some cases by the UP, i n others by the SP) are capable of provid 

ing coal w i t h the c h a r a c t e r i s t i c s t h a t I l l i n o i s Power requires.^ 

Suitable mines are located i n the Hanna Basin (served only by UP) 

anf i n the Uinta Basin (served by the SP and the Utah Railway) 

2. At the Havana and Wood River f a c i l i t i e s , Powder River Basin 
coal i s not a vi a b l e a l t e r n a t i v e since i t s lower BTU content would 
require very expensive plant modifications. Although there are 
also Eastern sources of coal, t h i s coal i s c u r r e n t l y not priced t o 
serve as a v i a o l e competitive a l t e r n a t i v e f o r I l l i n o i s Power's 
purposes. 

3. Although the Utah Railway (with an interchange t h e r e a f t e r t o 
BN/SF) has access t o some mines i n *-he Uinta Basin, i t i s unclear 
whether coal from those mines i s available or, even i f a v a i l a b l e , 
would be competitively priced f o r long-haul shipments. Further
more, even i t those hurdles were surmounted, i t appoars t h a t the 
terms of BN/SF Agreement are such t h a t the BN/SF could not o f f e r 
competitive t r a n s p o r t a t i o n rates. There i s also no assurance th a t 
BN/SF would have access t o Geneva Steel or other appropriate back-

(continued...) 



Because of both the favorable backhaul arrangement and the com

p e t i t i o n from various mines and r a i l r o a d s , I l l i n o i s Power was able 

t o contract through the year 1999 f o r favorable coal transporta

t i o n prices t o i t s Wood River and Havana power plants. These 

rates were obtained as a d i r e c t r e s u l t of competition between 

various mines served by e i t h e r the SP or the UP — i t i s not (and 

c l e a r l y was not) necessary that any p a r t i c u l a r mine be served by 

both the UP and the SP; rather t i s (and was) s u f f i c i e n t t h a t 

there be competition between c a r r i e r s serving d i f f e r e n t mines 

since t h i s s o r t of geographic competition drives down the d e l i v 

ered p r i c e of coal t o a shipper such as I l l i n o i s Power. 

I l l i n o i s Pover's current rave contracts w i t h SP expire i n 

1999. At t h a t p o i n t , when I l l i n o i s Power s o l i c i t s bids, the pro

posed merger threatens t o destroy the competition t h a t has served 

the u t i l i t y so w e l l . After the merger, the only Weotern min^o 

able t o provide the coal I l l i n o i s Power needs w i l l be served by 

the merged company. By reducing the number of r a i l c a r r i e r s f o r 

the i n i t i a l p o r t i o n of the move from two-to-one, competition i s 

destroyed. As a r e - u l t , the newly formed company w i l l have nc i n 

centive t o o f f e r rates as low as those t h a t have been obtained 

under present conditions. 

Because of the adverse e f f e c t s of the merger as c u r r e n t l y 

proposed, i t should not be approved. I l l i n o i s Power cont^-^nds 

t h a t , i f i t i s approved, the merger should be conditioned cn steps 

3 . (. . .continued) 
haul shippers so t h a t BN/SF would have the a b i l i t y t o o f f e r com
p e t i t i v e backhaul rates t o I l l i n o i s Power. 



t h a t w i l l ensure the continuation of '-oropetition f o r Western coal 

movements t o I l l i n o i s Power's plants. I l l i n o i s Power conttinds 

t h a t any number of p o s s i b i l i t i e s e x i s t f o r appropriate conditions, 

i n c l u d i n g : 

1. BN/SF could be granted trackage r i g h t s t o appropriate 

Western mines c a r r e n t l y served d i r e c t l y by UP and/or SP t h a t have 

coal capable of being used at I l l i n o i s Power's two plants. I f 

t h i s option i s chosen, however, BN/SF would also need a trackage 

r i g h t s fee ( f o r the e n t i r e BN/SF movement t h a t would be s u b s t i 

t u t i n g f o r the SP current moves) tha t permitted BN/SF t o o f f e r 

competitive prices. The trackage r i g h t s and r e l a t e d fee would 

have t o cover not only BN/SF coal movements t o I l l i n o i s Power's 

plants or appropriate interchange points, but also any movements 

to Geneva Steel or ot.*ier shippers involved i n backhaul t r a f f i c . 

2. Another c a r r i e r could be granted ownership of necessary 

l i n e s i n the Central Corridor or trackage r i g h t s from the appro

p r i a t e mines t o the current SP destinations. As i n option 1 

above, the sale p r i c e or trackage r i g h t s fee needs t o be set at an 

amount Lnat permits the new c a r r i e r t o o f f e r t r u l y competitive 

prices. Any new c a r r i e r would also require access t o a su i t a b l e 

backhaul shipper i n the West. 

3. The Applicants could provide I l l i n o i s Power w i t h an 

option (exercisable a t I l l i n o i s Power's sole d i s c r e t i o n ) t o have 

coal move at current backhaul rates (adjusted by a s u i t a b l e index 

and wit.i the same service provisions) f o r 2000-20 (the approximate 

end of the useful l i v e of each of the two plants at issue). 



Any of the above conditions should be s u f f i c i e n t t o ensure 

t h a t I l l i n o i s Power does not suf f e r from the loss of competition 

threatened by the propo'.,ed merger.* Rather than seeking only one 

option a t t h i s time, I l l i n o i s Power believes t h a t the Board i s 

be t t e r served by having several options and the chance t o choose 

the one t h a t best comports with the other conditions i t imposes. 

The conditions presented above meet the t e s t set f o r t h i n 

Finance Docket No. 32549, Burlington N. I n c . & B u r l i n g t o n N. R.R. 

— C o n t r o l & Merger — Santa Je Pac. Corp. & The A t c h i s o n , T. & 

S.F. Ry. , s l i p op. at 55-56, 93 (served August 23, 1995): (1) the 

consolidation w i l l produce e f f e c t s harmful t o the p u b l i c i n t e r e s t 

due t o a s i g n i f i c a n t reduction of competition i n an a f f e c t e d mar

ket; (2) the conditions I l l i n o i s Power has proposed w i l l amelio

ra t e or eliminate these harmful e f f e c t s ; (3) there i s no sound 

basis t o believe t h a t the conditions I l l i n o i s Power has proposed 

w i l l not be oper a t i o n a l l y f e a s i b l e ; and (4) by reducing or e l i m i 

nating the threatened harm, the conditions I l l i n o i s Power has pro-

4. Other conditions might also be s u f f i c i e n t . Fcr example, i t 
was reported recently t h a t NITL would be seeking conditions r e l a t 
ing t o the .egion of concern t o I l l i n o i s Power. 5ee, e . g . . The 
Wall Street Journal (at p. A2, 03/21/96), Shippers Signal Trouble 
f o r R a i l Merger. In general, to the extent the comments and r e 
quests f o r conditions are not inconsistent w i t j i those presented by 
I l l i n o i s Power herein, I l l i n o i s Power supports and incorporates by 
reference t i comments and requests f o r conditions of NITL, the 
Western Shippers C o a l i t i o n and any party r a i s i n g issues r e l a t e d t o 
the issueti raised by I l l i n o i s Power herein. I l l i n o i s Power has 
not yet had the opportunity to study the f i l i n g s made by others 
and therefore, depending on the exact contours of the conditions 
requested by NITL and others i n t h i s proceeding, I l l i n o i s Power 
reserver, the r i g h t t o comment on the appropriateness of tnose 
conditions t o remedy the concerns raised by I l l i n o i s Power. 



p'sed w i l l produce a net public b e n e f i t (especially since there i s 

no sound basis t o believe t h a t the conditions wil3 cause any r e 

duction i n the p u b l i c b e n e f i t s produced by the merger). 

CONCLUSION 

As c u r r e n t l y proposed, I l l i n o i s Power opposes the merger by 

the Applicants. As discussed above, however, I l l i n o i s Pow^r r e 

quests t h a t , i f the merger i s approved, appropriate conditions be 

imposed such t h a t the competition I l l i n o i s Power c u r r e n t l y enjoys 

i s not destroyed. 

Marc D. Machlin 
Michelle J. Morris 
lEPPER, HAMILTON & SCHEETZ 
1300 19th Street, N.W. 
Washington, D.C. 20036 
(202) 828-1200 

Qf Counsel 

Respectfully submitted 

roseph L. Lakshmanan 
ILLINOIS POWER COMPANY 
500 South 27th Street 
Decatur, I L 62525 
(217) 362-7449 

Attorney f o r I l l i n o i s 
Power Companv 

VERIFICATION 

I , Stephen E. Smith, a Fuel S p e c i a l i s t f o r I l l i n o i s Power 
Company, have reviewed the foregoing V e r i f i e d Comments and declare 
under penalty of p e r j u r y t h a t , as to f a c t u a l matters contained 
t h e r e i n , the foregoing i s t r u e and correct. Further, I c e r t i f y 
t h a t I am q u a l i f i e d and authorized t o f i l e these Comments. 

Executed on March-3S , 1996 

Stephen E. Smith 
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BEFORE THE 
SURFACE TRANSPORTATIOI; HOARD 

UNION PACIFIC CORPORKT-ON, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIF'IC RAii-AOAD COMPANY 
— CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILW.AY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRATJDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

COMMENTS OF 
PUBLIC SERVICE COMPANY OF COLORADO 

Public Service Company of Colorado ("PSCo"), by and 

through i t s undersigned counsel, h'?:reby comments on the Railroad 

Merger A p p l i c a t i o n f i l e d by Union P a c i f i c Corporation, Union 

P a c i f i c Railroad Company, Missouri P a c i f i c Railroad Company, 

Southern P a c i f i c R a i l Corporation, Southern P a c i f i c Transporta

t i o n Company, St. Louis Southwestern Railway Company, SPCL Corp., 

and The Denver and Rio Grande Western Railroad Company ( c o l l e c 

t i v e l y , "Applicants"),' which ap p l i c a t i o n seeks the Board's 

' The Union P a c i f i c Railroad i s re f e r r e d to herein as "UP" and 
the Southern Pacific/Denver & Ric Grande Western Railroads are 
re f e r r e d to herein as "SP". 



approval and a u t h o r i z a t i o n anier 49 U.S.C. SS 11343-11347^ to 

m.erge UP and SP i n t o a single r a i l r o a d system. 

IDENTITY AND INTEREST 

PSCo served a Notice of Inten t to P a r t i c i p a t e i r t h i s 

proceeding (PSC-1) on January 16, 1996. PSCo i s an operating 

public u t i l i t y company located i n Denver, Colorado. PSCo's 

p r i n c i p a l business i s the generation, purchase, transmission, 

d i s t r i b u t i o n and sale of el j c t : i c i t y . I t i s the largest supplier 

of e l e c t r i c power i n the state of Colorado. I t s service t e r r i 

t o r y encompasses the e n t i r e state, and includes 1,100,000 elec

t r i c customers. PSCo depends almost e n t i r e l y on coal to meet i t s 

qeneration needs, and operates seven c o a l - f i r e d power plants i n 

Colorado. Three of these plants (the Cherokee, Arapahoe and 

Valmont Generating S t a t i o n s ) , a l l located i n the Denver area, 

presently burn about 3.1 m i l l i o n tons per year of SP-originated 

coal produced i n the western-Colorado p o r t i o n of the Uinta Basin. 

SUMMARY OF POSITION 

While PSCo has a keen i n t e r e s t i n the proposed UP'SP 

merger, but i t i s concerned about the possible e f f e c t s of the 

merger on source competition f o r the f u t u r e supply of coal to 

PSCo's three c o a l - f i r e d power plants i n the Denver area (the 

"Denver area p l a n t s " ) . These plants presently burn SP-originated 

' References are t o provisions of the i n t e r s t a t e Comi.ierce Act 
p r i o r to thei'- amendment by the ICC Termination Act ot 1995. 
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Uinta Basin coal produced i n western Colorado, but they can also 

burn Powder River Basin ("PRB") coal. When PSCo's current supply 

and r a i l t r a n s p o r t a t i o n contracts f o r Colorado coal expire, PSCo 

w i l l consider other sourcing options including coal from the 

s-juthern PRB i n Wyoming that can be or i g i n a t e d by UP or B u r l i n g 

ton Northern/Santa Fe ("BNGF"). 

Competitive rai.I service presently exists between SP 

and UP (as w e l l as BNSF) for the movement of coal from western 

Colorado and from the PRB. This competition couid be reduced as 

a r e s u l t of the merger because S? would no longer be an indepen

dent c a r r i e r w i t h an incentive tc market Uinta Basin coal (which 

i s the only coal i t originates) aggressively. The combined UP/SP 

may w e l l discontinue the current aggressive p r i c i n g of service 

from Colorado o r i g i n s i n order to increase buiriness f o r i t s more 

p r o f i t a b l e PRB service. I f t h i s were to happen, PSCo would lose 

many of the benefits of source competition between the two coal 

regions. 

Ir a d d i t i o n , the UP/SP merger may w e l l r e s u l t i n 

d e t e r i o r a t i o n i n the q u a l i t y of r a i l service PSCo receives f o r 

the movement of western Colorado coal to i t s Denver area p l a n t s . 

This coal moves over SP's Moffat Tunnel l i n e between Orestod and 

Denver, Colorado, and t h i s already-busy l i n e would see a doubling 

i n the number of d a i l y t r a i n movements as a r e s u l t of the merger. 

The Moffat Tunnel l i n e appears to lack tbe capacity to handle 

t h i s increased t r a f f i c volume, and i t s capacity cannot be i n -
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creased s i g n i f i c a n t l y due to physical constraints i n tn? very 

mountainous area traversed by t h i s l i n e . 

I f the Board decides to approve t i e merger no t w i t h 

standing i t s possible e f f e c t s on source competition f o r Colorado 

and PRB j o a l , i t should consider conditioning i t s grant of merger 

a u t h o r i t y upon e i t h e r d i v e s t i t u r e of SP's lines necessary to 

transport western Coiorado coal to the Oenver/Pueblo area to an 

independent r a i l c a r r i e r , " or a grant of trackage r i g h t s over 

these l i n e s to an independent c a r r i e r . Such a condition would 

serve the sole functi o n of maintaining e x i s t i n g competitive 

options f o r the r a i l t r a n s p o r t a t i o n of Colorado coal. 

I f the Board i a r o t i n c l i n e d to consider a d i v e s t i t u r e 

or trackage right;.- c o n d i t i o n , i t should consider a l t e r n a t i v e 

conditions designed to ensure that Colorado coai shippers such as 

PSCo do not s u f f e r d e t e r i o r a t i o n i n the le v e l of service provided 

by SP as a r e s u l t of the merger. PSCo suggests two such condi

tio n s f o r the Board's consideration, e i t h e r of which would htflp 

to pro^serve the present l e v e l of r a i l servico f o r the transpor

t a t i o n of Colorado coal to PSCo's Denver area plants. 

One possible service condition would require UP/SP to 

maintain service on SP's "Tennessee Pass" l i n e between Dotsero 

and Pueblo, Colorado. An a l t e r n a t i v e condition wouid permit 

^ These l i n e s J.nclude SP's li n e s between Grand Junction and 
Denver v i a Dotsero, between Dotsero and Pueblo, between Denver and 
Pueblo, and i t s branch l i n e s between Orestod and Craig and between 
Grand Junction and Montrose/Oliver. A l l of these l i n e s and points 
are shown on Map #2 i n Volume 2 of the merger a p p l i c a t i o n i n t h i s 
proceeding. 
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UP/SP to discontinue service on (but not p h y s i c a l l y abandon) the 

Tennessee Pass l i n e f o r a period of three years a f t e r the merger 

ib consummated. This condition would provide Colorado coal 

shippers such as PSCo the opportunity to determine whether, 

during such three-year period, UP/P̂ . able to provide the l e v e l 

of service ( i n terms of average round-trip t r a i n cycle times) 

t h a t SP provided i n 1995 wi t h respect to t h e i r Colorado coal 

tonnage. I f i t cannot, the Board could then take stepr necessary 

to enable UP/SP to achieve the 1995 l e v e l of service (such oS 

possible r e s t o r a t i o n of service over the Tennessee Pass l i n e ) . 

In order to apprise the Board of the relevant facts 

that give r i s e to PSCo's concerns as summarised above, PSCo 

presents the accompanying Verified Statement of Charles R. 

Bomberger, i t s Manager, Production Services, who i s familiar with 

the fuel supply and related transportation arrangements for 

PSCo's coal-fired power plants. 

PUBLIC INTEREST CONSIDERATIONS 

The merger a p p l i c a t i o n i n t h i s proceeding was f i l e d 

w i t h the I n t e r s t a t e Coiomerce Commission ("ICC") on November 30, 

1995, before enactment of the ICC Termination Act of 1995.'' 

Section 204(b)(1) of the Termination Act provides t h a t proceed

ings such as t h i s one that were pending before the ICC on the 

e f f e c t i v e date of the Termination Act are to be decided under the 

' Pub. L. No. 104-88, 109 Stat. 803 ( "Term.̂  nation A c t " ) . The 
Termination Act was - .nact.ed cn December 29, 1995, and took e f f e c t 
on January 1, 1996. 
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p r i o r law. Accordingly, i n considering whether to grant the 

merger a p p l i c a t i o n , the Board must apply the r a i l r o a d merger and 

consolidation provisions ^ f the former I n t e r s t a t e Commerce Act, 

49 U.S.C. §§ 11343-11347. 

I . MERGERS MUST BE CONSISTENT 
WITH THE PUBLIC INTEREST. 

The e s s e n t i a l consideratio.n i n evaluating the merits v̂ f 

a r a i l r o a d merger a p p l i c a t i o n under the I n t e r s t a t e Commerce Act 

i s whether the proposed merger i s i n the public i n t e r e s t . ^ In 

determining whether a merger i s consistent with the public 

i n t e r e s t , the Board i s also required to consider "whether the 

trans a c t i o n would have an adverse e f f e c t on competition among 

r a i l c a r r i e r s i n the af f e c t e d region," See 49 U.S.C. 

§ 11344(b)(1)(E). 

The ICC's (now the Board's) regulations c o d i f y i n g i t s 

Railroad Consolidation Procedures, 363 I.C.C. 784 (1981), set 

f o r t h a balancing t e s t to be used i n evaluating whether a pro

posed merger i s i n the public i n t e r e s t : 

In determining whether a transaction i s i n 
the public i n t e r e s r , the [Board] performs 
a balancing t e s t . I t weighs the p o t e n t i a l 
benefits to applicants and the public against 
the p o t e n t i a l harm to the public. The [Board] 
w i l l consider whether the benefits claimed by 
applicants couid be realized by means other 
than the proposed consolidation that would 
r e s u l t i n less p o t e n t i a l hc.rm to the pu b l i c . 

^ "The Commission s h a l l approve and authorize a transaction 
under t h i s section when i t finds the transaction i s consistent w i t h 
the public i n t e r e s t . " 49 U.S.C. § 11344(c). 
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See 49 C.F.R. § 1180.1(c)(1). The regulations i d e n t i f y a reduc

t i o n i n competition as one form of t h i s "harm to the public" that 

the Board must balance against any supposed public b e n e f i t (49 

C.F.R. § 1180 . 1 ( c ) ( 2 ) ( i ) ) , and they also emphasize t'^e importance 

of competition: 

Furthermore, the [Board] does not favor 
consolidations t h a t s u b s t a n t i a l l y reduce the 
transport a l t e r n a t i v e s available to shippers 
unle£o there are substantial and demonstrable 
benefits to the transaction t h a t cannot be 
achieved i n a less anticompetitive fashion. 
Our analysis of the competitive impacts of a 
consolidation i s especially c r i t i c a l i n l i g h t 
of the congressionally mai.'iated commitment 
to give r a i l r o a d s greater freedom to pr i c e 
without regulatory interference. 

49 C.F.R. § 1180.1(a) . 

This pro-ccmpetitive theme i s echoed i n the f i f t e e n 

elements of the National Rail Transportation Policy ("NRTP"), 

which influences the Board's determination under Section 11344.* 

I.-iter a l i a , the NRTP d i r e c t s the Board "to ai;.ow, to the maximum 

extent possible, competition and the demand f o r services to 

est a b l i s h reasonable rates f o r t r a n s p o r t a t i o n by r a i l ; " and "to 

ensure the development and continuation of a sound r a i l transpor

t a t i o n system w i t h e f f e c t i v e competition among r a i l c a r r i e r s and 

with other modes, to meet the needs of the public and the nation

a l defense." 49 U.S.C. § l O l O l a ( l ) , ( 4 ) . 

* See Finance Docket No. 32133, Union P a c i f i c Corp., Union 
P a c i f i c R.R. Co, and Missouri. P a c i f i c R,R. Co. -- Control ^ 
Chicago and North Western Railwav Co., Decided February 21, 1995, 
at 53-54, c i L i j i q Norfolk Soutnern Corp. - Contrci - Norfolk & W. 
Rv, Co., 366 I.C.C. 171, 190 (1982). 
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These standards were reaffirmed i n the ICC's recent 

BNSF merge.r decision, which was i t s l a s t merger decision before 

the Termination Act was enacted. S.ee finance Docket No. 32549, 

Tu r l i n g t o n Northern Railroad Companv -- Control and Merger --

Santa Fe P a c i f i c Corporation atd The Atchison, Topeka and Santa 

Fe Railwav Companv. Decision served August 23, 1995 ( "MZSaiIx§. 

Fe"), at 50-54, 

Even i f the Board determines t h ' the o v e r a l l e f f e c t of 

a proposed merger i s i n the public i n t e r e s t , tne Board s t i l l has 

broad a u t h o r i t y to condition the merger i n order to maximize i t s 

p u b l i c i n t e r e s t b e n e f i t s . See Union P a c i f i c -- Control 

Missouri P a c i f i c ; Western P a c i f i c , 366 I.C.C. 459, 562-64 (1992), 

a f f ' d si.b. nom. Southern Pacific '^ransp. Co. v. I.C.C, 7 36 F. 2d 

706 (D.C. Cir. 1984), c e r t , denied, 469 U.S. 1208 (1985) 

( "UP/MP/WP"); Santa Fe Southern P a c i f i c Corp. -- Consolidation --

Southern P a c i f i c Transp. Co.. 2 I.C.C.2d 709, 807-08 ( 1986); see 

also 49 U.S,C, § 11344(c). 

The c r i t e r i a f o r imposing co n d i t i o n ^ on a proposed 

merger were described as follows i n the recent BN/Santa Fe 

deci s i o n : 

[W]e w i l l not impose conditions unless we f i n d 
t h a t the consolidation may produce e f f e c t s 
harmful to the public i n t e r e s t (such as a s i g 
n i f i c a n t reduction of competition i n an aff e c t e d 
market), and that the conditions w i l l ameliora-.e 
or eliminate the harmful e f f e c t s , w i l i be o{-era-
t i o n a l l y f e a s i b l e , and w i l i produce public b e n e f i t s 
(through reduction or e l i m i n a t i o n of the p o s s i b l t 
harm) outweighing any reduction to the public 
b e n e f i t s produced by the merger, 

BN/Santa Fe at 55-56, c i t i n g UP/MP/WP, 366 I.C.C. at 562-565. 
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by both UP and BNSF, and can accommodate 70 cars at a time. 

(Bomberger at 4-5.) 

The coal f o r the Denver axea plants i s supplied by 

various western Colo.rado producers under supply contracts that 

give PSCo the r i g h t to burn the coal at any one of the three 

plants. At present, PSCo has two "base" supply contracts wi.h 

producers served by SP's Craig and Mcntrose/Oliver branch l i n e s . 

These contracts together commit PSCo to the purchase ot 2.3 to 

2.7 m i l l i o n tons of coal annually. They expire on December 31, 

1997 and December 31, 2000. The remainder of the coal require

ments f o r the Denver area plants, amounting to 400,000 to 800,000 

tor.5 per year, are purchased from other Colorado producers on the 

spot market. (Bomberger at 5-6.) 

This coal i s transported to the Denver area by SP, over 

i t s main l i n e through the Moffat Tunnel, under separate r a i l 

t r a n s p o r t a t i o n contracts f o r each of the three plants. The 

contracts covering the Arapahoe and Valmont movements both expire 

on December 31, 199 6, and the contract covering the Cherokee 

movement expires on December 31, 1997. The Cherokee and Arapahoe 

contracts ?re w i t h SP alone; i n the case of Arapahoe, BN provides 

switch d e l i v e r y service and SP absorbs a po r t i o n of i t s destina

t i o n switching charge, b i l l i n g PSCo fo r the balance. Both SP and 

BN are p a r t i e s to the Valmont contract since SP or i g i n a t e s the 

coal and BNSF terminates i t . (Bomberger at 6-8.) 

PSCO'S Denver area plants were designed to burn a 

v a r i e t y of coals, and as the foregoirg discufasion indicates, PSCo 
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having capacity and service problems on t h i s l i n e , and i t has 

experienced d i f f i c u l t y d e l i v e r i n g Colorado coal to the Denver 

area plants i n a timely manner i n accordance wi t h normal sched

ules. (Bomberger at 13-14.) 

Presently, nine t r a i n s move over the Moffat Tunnel l i n e 

between Bond (Orestod) ard Denver each day. UP/SP's Operating 

Plan forecasts t h a t , a f t e r the merger, t h i s volume w i l l increase 

to twelve t r a i n s per day -- p a r t i a l l y as a r e s u l t of the proposed 

abandonment of most of SP's "Tennessee Pass" l i n e between Dotsero 

and Pueblo, Colorado.* In add i t i o n , BNSF w i l l operate s i x more 

t r a i n s per day over the Moffat Tunnel l i n e as a r e s u l t of the 

"Central Corridor" trackage r i g h t s i t w i l l obtain under i t 

September 25, 1995 Settlement Agreement with UP/SP.' Thus, the 

merger w i l l r e s u l t i n a doubling of the number of d a i l y t r a i n 

movements over the Moffat Tunnel l i n e -- from nine to eighteen. 

This huge increase i n the volume of t r a f f i c moving over the same 

route used by PSCo's Colorado coal t r a i n s is- of considerable 

concern to PSCo because i t could w e l l r e s u l t i n less dependable 

SP service. 

^ See the Operating Plan included i n Volume 3 of the merger 
a p p l i c a t i o n . The i994 (base year) and post-merger d a i l y UP/SP 
t r a i n frequencies f o r the l i n e segment between Denver and Bond 
(Orestod) are shown on page 384 of Volume 3. 

' See the V e r i f i e d Statement of Neal D. Owen included i n 
BNSF's December 29, 1995 Comments on the Primary A p p l i c a t i o n . The 
settlement Agreement grants BNSF overhead trackage r i g h t s between 
Denver and northern C a j i f o r n i a . BNSF's expected operations over 
these trackage r i g h t s (which include SP's Denver-Orestod-Dotsero-
Grand Junction l i n e ) are described on pages 6-9 of Mr. Owen's 
V e r i f i e d Statement. 
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IV. IF THE MERGER IS APPROVED, THE BOARD 
SHOUL' CONSIDER CONDITIONS TO PROTECT 
PSCO AND OTHER COLORADO COaL SHI.-'PERS 
FROM POTENTIAL EFFECTS. 

As i n d i c a t e d abo-e, i f the Board deteirmines t h a t , on 

balance, the o v e r a l l e f f e c t of the proposed UP/SP merger i s i n 

the public i n t e r e s t , i t s t i l l has broad a u t h o r i t y to specify 

conditions to maximize the public i n t e r e s t b e n efits. The condi

t i o n s suggested by PSCo are designed (1) to preserve source 

competition f o r f u t u r e coal supplies f o r i t s Denver area plants, 

and (2) to reduce the d e t e r i o r a t i o n of service f o r the movement 

of Colorado coal to these plants that may o herwise occur as a 

r e s u l t of the merger. 

Thus, these conditions are appropriate f o r consider

a t i o n under the Board's enunciated standard for r e q u i r i n g such 

remedial measures, BN/Santa Fe, supra, at 55-56 ( c i t i n g UP/MP/-

WP, 366 I,C,C, at 562-65.) Their imposition would produce public 

benefits by m i t i g a t i n g the merger's e f f e c t s on PSCo and s i m i l a r 

l y - s i t u a t e d coal shippers, and they are o p e r a t i o n a l l y f e a s i b l e . 

The Board's public i n t e r e s t analysis should be con

ducted " i n l i g h t of the longstanding congressional p o l i c y favor

ing r a i l r o a d mergers t h a t increase e f f i c i e n c v and o u a l i t v of ser

v i c e , " Lamoille Valley R,R. Co. v. I.C.C. 711 F. 2d 295, 301 

(D.C. Cir. 1983) (emphasis added). The dive s t i t u r e / t r a c k a g e 

r i g h t s c o n d i t i o n suggested by PSCo, and inv o l v i n g most of the 

former DRGW li n e s i n Colorado, i s p a r t i c u l a r l y appropriate under 

t h i s standard. I f t h i s condition i s imposed, vigorous source 

competition w i l l be preserved and the service i n e f f i c i e n c i e s 
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described above may not occur. In the absence of such a condi

t i o n , rather than increasing e f f i c i e n c y and q u a l i t y of service 

fo r Colorado coal shippers, the proposed UP/SP merger may accom

p l i s h j u s t the opposite. In short, a div e s t i t u r e / t r a c k a g e r i g h t s 

condition would ensure that aggressive p r i c i n g , healthy competi

t i o n , and adequate r a i l service remain a v a i l a b l e to Colorado coal 

shippers such as PSCo. 

PSCo suggests that i f such a d i v e s t i t u r e or trackage 

r i g h t s c ondition i s implemented, the involved l i n e s should be 

sold (or the trackage r i g h t s should be granted) to a c a r r i e r 

other than BNSF, because f o r many of the same reasons that apply 

to UP, BNSF could not be r e l i e d upon to promote the movement of 

SP-origin coals. 

I f the Board believes that a d i v e s t i t u r e or trackage 

r i g h t s c ondition i s inappropriate, then PSCo suggests f o r the 

Board's consideration an a l t e r n a t i v e c o n d i t i o n , designed to 

reduce the l i k e l i h o o d t h a t Colorado ccal shippers such as PSCo 

w i l l see a d e t e r i o r a t i o n of service with respect to the transpor

t a t i o n of coal from western Colorado o r i g i n s as a r e s u l t of the 

merger. Such a condition could take two forms, e i t h e r of which 

would accomplish the intended r e s u l t of helping to preserve 

adequate r a i l service f o r Colorado coal shippers. F i r s t , the 

Board Ghoula consider p r o h i b i t i n g UP/SP from abandoning or 

discontinuing service on any portion of the Tennessee Pass l i n e 

-- which today i s S; 's primary route f o r eastbound coal movements 

to the Midwest -- and r e q u i r i n g UP/SP to maintain t h a t l i n e as an 
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a l t e r n a t i v e route f o r coal or other t r a f f i c . This l i n e ( i n 

conjunction w i t h SP's Pueblo-Denver l i n e ) would give UP/SP an 

a l t e r n a t e route from western Colorado to Denver when congestion 

occurs on the Moffat Tunnel l i n e . 

An a l t e r n a t i v e service condition would permit UP to 

discontinue se.rvice (but not abandon or remove the trac k ) on the 

Tennessee Pass l i n e f o r a period of three years a f t e r consumma

t i o n of the merger. I f UP i s unable during t h i s period to 

maintain the l e v e l of service (measured by average r o u n d - t r i p 

coal t r a i n cycle times) that SP provided i n 1995, the Board could 

then require UP to take appropriate steps to enable i t to achieve 

the 1995 l e v e l of service -- such as r e s t o r a t i o n of coal service 

over the Tennessee Pass l i n e . 

V. CONCLUSION. 

For the reasons set f o r t h i n these Comments, PSCo 

commends f o r the Board's consideration the conditions described 

above. Overall p u b l i c - i n t e r e s t considerations may w e l l lead the 

Board t o approve the proposed UP/SP merger. I f so, however, 

p r o t e c t i v e conditions addressing PSCo's concerns may be warranted 

to ensure t h a t the p . i b l i c - i n t e r e s t benefits of the merger are not 

diss i p a t e d by a loss of source competition f o r Colorado coal 

shippers or by a diminution of the level of service necessary t c 

ensure an adequate supply of low-cost f u e l f o r the b e n e f i t of 

Colorado's e l e c t r i c ratepayers. PSCo therefore r e s p e c t f u l l y 

requests the Board to give serious consideration to the condi

t i o n s i t has suggested, and to select the condition t h a t , i n i t s 
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SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
— CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THF 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

VERIFIED STATEMENT OF 
CHARLES R. BOMBERGER 

I • I n t r o d u c t i o n 

My name i s Charles R. Bomberger and my business address 

i s P.O. Box 840, Denver, Colorado 80201-0840. . am the Manager, 

Production Services f o r Public Service Company of Colorado 

("PSCo"), and am authorized to provide t h i s Statement f o r and on 

behalf of PSCo. 

I joined PSCo i n 1986 as a member of our Nuclear 

Licensing Department. A f t e r spending several years at t h i s and 

other p o s i t i o n s w i t h i n the organization, I was promoted to my 

current p o s i t i o n of Manager, Production Services i n 1992. In 

t h i s capacity, I have supervisory r e s p o n s i b i l i t y f o r a l l of our 

d i r e c t production service u n i t s , which consist of the Applied 

Sciences Group, the Fuel & Water Group, the Maintenance Services 

Group, the Performance Engineering Group, the Production Group, 



and the Budget and Analysis Group. For present purposes, howev

er, my most relevant duties include primary supervision of a l l 

aspects of PSCo's coal procurement and coal t r a n s p o r t a t i o n . 

Consequently, I am f a m i l i a r w i t h PSCo's coal source options, 

t r a n s p o r t a t i o n arrangements, and u t i l i z a t i o n plans. 

The purpose of my statement i s to describe PSCo to the 

Board, to o f f e r an explanation of our current and expected r a i l 

t r a n s p o r t a t i o n service needs, and to explain our i n t e r e s t m the 

e f f e c t s t h a t the proposed merger between Union P a c i f i c ("UP") and 

Southern P a c i f i c ("SP") may have upon our a b i l i t y to obtain 

competitively priced r a i l t r a n s p o r t a t i o n i n the f u t u r e . S p e c i f i 

c a l l y , I w i l l explain how approval of the subject merger applica

t i o n may have p o t e n t i a l adverse e f f e c t s on the b e n e f i c i a l compe

t i t i o n t h a t has been provided to PSCo i n the past by SP's inde

pendent marketing of coal t r a n s p o r t a t i o n service from Colorado 

o r i g i n s . I w i l l also o u t l i n e our concern over possible increases 

i n congestion problems on SP's east-west l i n e through the Moffat 

Tunnel t h a t the merger may cause. On the basis of these con

cerns, PSCo i s keenly interested i n the subject merger applica

t i o n . I n the event th a t the Board determines th a t i t should 

approve the a p p l i c a t i o n , PSCo requests that i t consider the 

relevant facts and possible remedies such as p r o t e c t i v e condi

t i o n s t h a t would ameliorate i t s possible e f f e c t s on Colorado coal 

shippers. 
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I I . The Public Service Companv of Colorado Svstem 

Denver-based PSCo i s an operating public u t i l i t y 

company engaged p r i n c i p a l l y i n the generation, purchase, trans

mission, d i s t r i b u t i o n and sale of e l e c t r i c i t y , and i n the pur

chase, d i s t r i b u t i o n , sale, and transportation of na t u r a l gas. 

With respect to the e l e c t r i c side of oui business, PSCo i s the 

lar g e s t supplier of power i n Colorado, bcth i n terms of t o t a l 

power supplied, and i n terms of t o t a l customers. Our service 

t e r r i t o r y spans the length and breadth of the state and includes 

some 1,100,000 e l e c t r i c customers. PSCo depends almost e n t i r e l y 

upon coal to meet i t s generation needs; coal fuels a f u l l 98% of 

our generation, w i t h the remaining 2% fueled by hydro- and gas-

f i r e d generation. In terms of nameplate r a t i n g s , PSCo u t i l i z e s 

2,712 MW of coal-burning steam u n i t s , 175 MW of gas combustion 

tu r b i n e s , 4 0 MW of conventional hydro power, and 300 M̂V of hydro 

pumped storage capacity. 

PSCo owns (or co-owns) and operates seven c o a l - f i r e d , 

e l e c t r i c generating f a c i l i t i e s . ' Of these f a c i l i t i e s , two are 

minemouth plants (Ca.meo and Hayden Stations, located near Grand 

Junction and Steamboat Springs, CO, r e s p e c t i v e l y ) , two burn 

Powder Rivev Basin ("PRB") coal (t.-wnee and Comanche, lor-atcd 

near Brush and Pueblo, CO, r e s p e c t i v e l y ) , and three are located 

i n the general v i c i n i t y of Denver (Cherokee, Arapahoe, and 

^ PSCo i s the exclusive owner of six of tK<;se s t a t i o n s , and 
owns the seventh (the Hayden Station) i n conjunction w i t h two 
other p a r t i e s : PSCo (53.1%;; PacitiCorp (17.5%); Salt River 
Project (29,4%). 
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Valmont) and burn SP-originated Colorado coal. For purposes of 

PSCo's Comments on the subject merger a p p l i c a t i o n , the three 

Denver-area plants are of p r i n c i p a l relevance. 

A. Cherokee 

The Cherokee Generating Station ("Cherokee"), which i s 

located j u s t north of Denver, i s PSCo's single largest plant. 

Cherokee's four coal burning units -- t o t a l l i n g 723 MW — were 

b u i l t between 1957 and 1968. Cherokee's newest generating u n i t 

possesses one of the most favorable heat rates on the e n t i r e PSCo 

system. Cherokee has the a b i l i t y to receive f u l l u n i t coal 

t r a i n s i n excess of one hundred cars. I t burns approximately 2,0 

m i l l i o n tons of SP-originated Colorado coal annually, and i s 

captive to SP at de s t i n a t i o n f o r r a i l t r a n s p o r t a t i o n . 

B. Arapahoe 

PSCo's Arapahoe Generating Station ("Arapahoe") l i e s 

south of Denver on the west side of the South P l a t t e River. 

Although, l i k e Cherokee, Arapahoe has four generating u n i t s , t h i s 

plant i s r e l a t i v e l y small, w i t h only 242 MW of t o t a l generating 

capacity. I t burns approximately 500,000 tons of Colorado coal 

annually. Arapahoe i s also somewhat older than Cherokee and 

consequently suffers from s l i g h t l y less advantageous e f f i c i e n c y 

r a t i n g s . Arapahoe i s served only by Burlington Northern/Santa Fe 

("BNSF"), although i t i s located w i t h i n the Denver switching 

l i m i t s , Arapahoe lacks s u f f i c i e n t space to accommodate f u l l u n i t 

t r a i n s , and is only able to receive some seventy cars at a time. 
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BNSF, however, faces an even greater s^ize c o n s t r a i n t and i s only 

able to move t h i r t y - f i v e cars at a time to Arapahoe. 

C. Valmont 

The t h i r d and f i n a l Denver-area plant owned by PSCo i s 

the Valmont Generating Station ("Valmont"), located northwest of 

Denver near Boulder, Colorado. Valmont has a single generating 

u n i t , capable of producing 178 MW of power. While UP and BNSF 

can each serve the p l a n t , Valmont can only accommodate t r a i n s up 

to seventy cars i n length. Valmont burns approximately 600,000 

tons of Colorado coal annually.^ 

I I I . Coal Supplv and Transportation 

A. Coal Supplv 

PSCo c u r r e n t l y purchases western-Colorado coal f o r our 

three Denver-area plants on an f.o.b. mine basis through combined 

CO.- 1 supply agreements. In other words, under each of cur coal 

supply agreements, we have the r i g h t to burn the subject coal at 

any one of the three Denver-area plants. At the present time, 

PSCo i s a party to two such coal supply agreements, one f o r the 

purchase of coal from Cyprus .Umax's Twenty-Mile Mine i n Routt 

County, CO (near Cr a i g ) , and the other for the purchase of coal 

from Arco's West Elk Mine i n Gunnison County, CO (near O l i v e r ) , 

Both of these mines are serv d e.:clusively by SP, and they supply 

^ C o l l e c t i v e l y , the Cherokee, Arapahoe, and Valmont Stations 
burn about 3.1 m i l l i o n tons of SP-originated Colorado coal 
annually. 
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between 2.3 and 2.7 m i l l i o n tons of coal per year to PSCo's 

Denver area plants. In ad d i t i o n , PSCo purchases approximately 

500,000 to 800,000 tons per year of coal on the spot market f o r 

use at these three p l a n t s . 

Our agreement with Cyprus Amax f o r the Twenty-Mile coal 

w i l l expire on December 31, 1997. Our agreement wit h Arco f o r 

the West Elk coal w i l l expire on December 31, 2000. 

B. Coal Transportation 

Unlike our coal supply arrangements, PSCo obtains 

t r a n s p o r t a t i o n service f o r coal to each of the three Denver-area 

units under separate r a i l t r a n s p o r t a t i o n contracts w i t h SP. Each 

one of these three SP contracts permits PSCo to tender coal to SP 

at a v a r i e t y of western-Colorado o r i g i n s . Under these agree

ments, SP transports coal east to the Denver area via SP's Moffat 

Tunnel l i n e , f i r s t t o SP's switching yard north of Denver, and 

then to each pl a n t . The rates under the Cherokee contracts apply 

to movements i n p r i v a t e (PSCo-supplied) r a i l c a r s , while the rates 

under the Arapahoe and Valmont contracts apply to movements i n 

rail r o a d - s u p p l i e d cars. PSCo presently owns and/or leases a 

f l e e t of 260 open-top, r o t a r y dump gondola r a i l c a r s which are 

u t i l i z e d i n the service to Cherokee. 

PSCo's current contract f o r SP's tr a n s p o r t a t i o n of coal 

to the Cherokee S t a t i o n w i l l expire on December 31, 1997. This 

agreement provides f o r s i n g l e - l i n e SP t r a n s p o r t a t i o n service from 

o r i g i n to d e s t i n a t i o n , and establishes a p r i c i n g s t r u c t u r e t h a t 

varies w i t h the t o t a l volume that we tra n s p o r t . In other words, 
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SP charges lower rates f or transporting greater volumes on an 

annualized basis. 

S i g n i f i c a n t l y , since t h i s contract's inception, SP has 

aggregated a l l of the volumes of coal t h a t i t moves to Denver f o r 

us under our three separate contracts ( i . e . the volumes moving to 

Cherokee, Arapahoe, or Valmont) to determine our rate to Chero

kee, This p r a c t i c e , of course, yi e l d s a more favorable r a t e f o r 

our Cherokee service. Within the past s ix weeks, however, SP 

provided bids to us to r service a f t e r the e x p i r a t i o n of our 

current contracts. In these bids, SP indicated t h a t i t w i l l not 

aggregate our Denver volumes, but instead, would charge us the 

rate applicable to only the Cherokee-specific tonnage volume. 

This approach would s i g n i f i c a n t l y increase our rate f o r the 

tr a n s p o r t a t i o n of SP-originated coal to our largest Denver area 

pla n t , and as a r e s u l t we are extremely concerned by t h i s devel

opment , 

Our r a i l t r a nsportation contracts to transport coal to 

Arapahoe and Valmont w i l l each expire on December 31, 1996. 

Although Arapahoe i s d i r e c t l y served only by BNSF, i t i s located 

w i t h i n the Denver switching l i m i t s ; accordingly, we do not have a 

separate contract w i t h BNSF for the completion of t h i s movement. 

Instead, SP d e l i v e r s our Arapahoe t r a f f i c to BNSF at Denver, and 

absorbs a po r t i o n of the applicable BNSF switching charges. SP 

l i s t s the balance of the switching charges as a separate item on 

our b i l l s . Our present contract f o r t r a n s p o r t a t i o n to Valmont, 

however, combines both SP (as o r i g i n a t i n g c a r r i e r ) and BNSF (as 
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terminating c a r r i e r ) i n a through r a t e , so no separate switching 

charges are implicated. 

IV. P o t e n t i a l Future Sources of Coal 

As we are approaching the end of our current coal 

supply and coal t r a n s p o r t a t i o n agreements f o r the Denver area 

plants, we have begun to evaluate p o t e n t i a l future sources of 

supply. In co n t r a c t i n g f o r our fu t u r e coal and t r a n s p o r t a t i o n 

needs, we w i l l c e r t a i n l y consider the economics of a l l f e a s i b l e 

coal supply and t r a n s p o r t a t i o n options available f o r these 

plants. One s i g n i f i c a n t step i n our preliminary evaluations '. as 

our recent t e s t burn of PRB coal. 

In November of 1995, we tested about 20,000 tons of 

coal from Arco' .-̂ Black Thunder Mine i n the PRB f o r approximately 

two weeks at our Arapahoe Station. This s t a t i o n , l i k e our 

Cherokee and Valmont Stations, was o r i g i n a l l y "overdesigned" to 

allow us to burn a broad range of coal types. On the basis of 

ou" t e s t burn, which I was responsible f or overseeing and evalu

a t i n g , PSCo reached an i n i t i a l conclusion that PRB coal provides 

a v i a b l e competitive option f o r our future baseload needs. In 

order to c.llow us to confirm our i n i t i a l conclusion, however, 

PSCo w i l l conduct three a d d i t i o n a l t e s t burns of PRB coal l a t e r 

t h i s year. These t e s t s w i l l involve several hundred thousand 

tons of coal at Arapahoe, and 20,000 to 30,000 tons each at 

Cherokee and Valmont. 

For the Board's information, BNSF provided the trans

p o r t a t i o n of our 1995 t e s t burn coal from Black Thunder Mine to 
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the Arapahoe Station. While wa inv.'.ted UP to b i d on the move

ment, i t declined to do so. 

Any discussion of future coal supply must necessarily 

also consider the p o t e n t i a l r a i l t r a n s p o r t a t i o n options a v a i l a b l e 

to move such coal. As I previously stated, the Cherokee Station 

i s captive to SP at d e s t i n a t i o n . Consequently, we presently have 

the a b i l i t y tc o r i g i n a t e coal out of the PRB on e i t h e r BNSF or 

UP, to use e i t h e r c a r r i e r to transport such coal to Denver, and 

then to interchange such coal with SP fo r d e l i v e r y to the pla n t . 

Our Arapahoe Station, on the other hand, i s served by BNSF at 

de s t i n a t i o n and therefore can receive coal from the PRB v i a 

e i t h e r BNSF i n s i n g l e - l i n e service, or via UP (w i t h BNSF provid

ing a d e s t i n a t i o n switch f o r the f i n a l segment of the movement). 

F i n a l l y , our Valmont Station can receive PRB coal on e i t h e r BNSF 

or UP vi a Denver. 

V. Post-Merger Rail Service 
to the Denver Area Plants 

A c q u i s i t i o n of SP by UP could s i g n i f i c a n t l y impact PSCo 

i n two important respects. F i r s t , i t would consolidate two of 

the three e n t i t i e s providing o r i g i n a t i o n r a i l service out of PRB 

and Colorado coal o r i g i n s . Second, we are concerned that a UP/SP 

merger could increase congestion which may degrade the q u a l i t y cf 

service on SP's east-west l i n e through the Moffat Tunnel under 

the Continental Divide. 
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A. Consolidation of Coal Originating Carriers 

Over the past two years, we have observed SP endeavor 

to market i t s Colorado-origin coal service i n an aggressive and 

customer-oriented fashion to a v a r i e t y of d i f f e r e n t customers. 

For example, i n the summer of 1994, SP implemented i t s Geneva 

Steel "backhaul" service to allow i t to compete w i t h UP and BNSF 

to serve midwestem coal shippers. Of course, given the market 

pressures upon SP, t h i s r e s u l t should be expected. S p e c i f i c a l l y , 

w i t h i t s coal o r i g i n a t i o n service l i m i t e d to Colorado (and 

eastern Utah) o r i g i n s , SP has made every e f f o r t possible to 

s a t i s f y i t s coal customers and encourage p o t e n t i a l customers to 

contract f o r the use and transportation of Colorado coal. 

Consistent w i t h these motivations, and as I have 

already noted, SP has made s i g n i f i c a n t negotiating concessions to 

secure PSCo's business. In p a r t i c u l a r , SP has off e r e d innovative 

and favorable treatment to PSCo: ( i ) by aggregating volumes 

delivered to our three Denver-area plants to y i e l d a lower rate 

f o r service to our main Cherokee plant; ( i i ) by combining move

ments of p a r t i a l u n i t t r a i n s to Arapahoe and Valmont f o r p r i c i n g 

and d e l i v e r y purposes; ( i i i ) by allowing us to tender coal f o r 

d e l i v e r y from a broad range of d i f f e r e n t Colorado o r i g i n s ; and 

( i v ) by agreeing to reasonable l i m i t s on the escalation of i t s 

contract rates f o r coal d e l i v e r i e s . In our view, these aggres

sive marketing e f f o r t s have r e f l e c t e d a strong SP desire to 

maintain PSCo's t r a n s p o r t a t i o n business. 
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nevertheless concerned that SP has made the i n i t i a l moves away 

1 from i t s previous aggressive marketing s t r a t e g i e s . As SP and UP 

approach approval of t h e i r merger a p p l i c a t i o n , we are concerned 

about t h e i r continued actions to r e f l e c t the pro-shipper competi

t i v e benefits t h a t they claim the merger w i l l produce. F i n a l l y , 

we also expect t h a t i f Tip and SP favor the PRB, economies of 

scale f o r shippers of Colorado coal may disappear and those 

shippers that seek to reach new contracts to burn Colorado coal 

w i l l face greater revenue demands from the mines. 

B. P o t e n t i a l Congestion on SP's Moffat Tunnel Route 

At the present time, a l l of our Colorado coal moves 

j over SP's east-west l i n e between Orestod (Bond), CO and Denver 

through the Moffat Tunnel. Given the high volume of t r a f f i c 

L J } ) ' c u r r e n t l y moving on t h i s single-track l i n e , however, congestion 

and associated -vice problems are becoming a more s i g n i f i c a n t 

problem. S p e c i f i c a l l y , we have seen coax moving to Denver that 

i s scheduled to a r r i v e at 7:00 a.m. r o u t i n e l y a r r i v e at 2:00 

p.m., 3:00 p.m., or even 4:00 p.m. In f a c t , we have observed 

that SP d e l i v e r i e s are e r r a t i c , with approximately h a l f of our SP 

t r a f f i c a r r i v i n g l a t e . While a delay of several hours may not 

seem s i g n i f i c a n t , such delays can cause us to f a l l an e n t i r e day 

behind our own schedule, and can therefore prove to be c o s t l y . 

I understand that a t o t a l of nine t r a i n s i n both 

d i r e c t i o n s c u r r e n t l y move over t h i s l i n e each day. I f u r t h r r 

understand that the Applicants have requested a u t h o r i z a t i o n to 

- I abandon most of SP's l i n e from Dotsero, CO to Pueblo over the 

r . U - 13 -
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BEFORE THE ij 
SLT^FACE TRANSPORTATION BOARD \ 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD^OMPAJTY 
AND "'ISSOURI PACIFIC RA"'jROAD COMPANY 

-- CONTROL ANi' MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST L'"/TIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. p j ^ THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
REQUESTING CONDITIONS ON ANY APPROVAL OF THE MERGER APPLICATION 

The I n t e r n a t i o n a l Brotherhood of Teamsters ("IBT"),^^ 

by i t s undersigned attorneys, f i l e s these comm.ents pursuant t o 

the procedural schedule adopted by the I n t e r s t a t e Commerce 

Commission i n Decision No. 6 .̂ n f - i s Docket. As set f o r t h more 

f u l l y below, the IBT r e s p e c t f u l l y requests: (1) th a t any merger 

approval be conditioned on the d i v e s t i t u r e by the r a i l r o a d s of 

t h e i r motor c a r r i e r subsidiaries; (2) that the employees of Union 

Pacific Motor Freight receive New York Dock labor p r o t e c t i o n ; and 

(3) that any merger approval be conditioned by r e q u i r i n g t h a t 

r a i l c a r r i e r s f i l e periodic reports regarding post-merger 

1/ The i d e n t i t y and i n t e r e s t of the IBT are set f o r t h i n the 
P e t i t i o n By The I n t e r n a t i o n a l Brotherhood of Teamsters to Reopen 
Decision No. 3 Wirh Respect to Waiver of Inclus i o n of Wholly 
Owned Motor Carriers as Applicants ("IBl'-2") ̂ September 25, 1995). 
In a d d i t i o n tc the employee representations there described, IBT 
represents 346 employees of Union Pac i f i c Motor Freight. 



diversion of truck cargoes t o r a i l , including t r a f f i c volumes and 

revenue/cost r a t i o s f o r dive r t e d t r a f f i c . 

1. DIVESTITURE OF MOTOR CARRIER SUBSIDIARIES 

As part of the proposed merger, three motor c a r r i e r s --

Overnite Transportation Company ("Overnite"), P a c i f i c Motor 

Transport Company ("PMT"), and Southern P a c i f i c Motor Trucking 

Company ("SPMT") would come under the common con t r o l of the 

merged r a i l r o a d s . U n d e r 49 TT.G.C. §§ 11343-44, the 

transactions r e s u l t i n g i n the common control of SP and Overnite, 

and UP and PMT and SPMT, respectively, must receive p r i n r 

approval of the Board unless an exemption from such approval i s 

granted by the Board. Applicants have applied f o r such an 

exemption, see Application. Vol. 5 at 114. In a separate 

pleading (IBT-13) alsc f i i e d on t h i s date, IBT has stated i t s 

opposition to Applicants' P e t i t i o n f o r Exemption. As ciscussed 

i n d e t a i l i n IBT's Opposition, the P e t i t i o n f o r Exemption f a i l s 

to meet the s t a t u t o r y requirements under 49 U.S.C. § 105C5, and 

2/ IBT notes that Applicants have not sought approval of or 
exemptioi. from review of the common control r>f Union I ' a c i t i c 
Motor Freight ("UPMF"), a company that i s i n d i r e c t l y c o n t r o l l e d 
by UPC. See Application, Vol. 1 at 53, 63. IBT understai->ds t h i s 
omission to mean that Applicants consider UPMF to be a r a i l r o a d 
company rather than a motor c a r r i e r company, thus e n t i t l i n g UPMF 
employees to mandatory labor p r o t e c t i v e provisions under 4 9 
U.S.C. § 1134':' as discussed i n f r a . I f Applicants do consider 
UPMF to br: a motor c a r r i e r subsidiary/, then the merger cannot be 
approved u n t i l approval of the a c q u i s i t i o n of c o n t r o l of UPMF i s 
e i t h e r granted or exempted. Neither action has been requested Ly 
Applicants. 
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must be denied. I n order f o r these motor c a r r i e r a c q u i s i t i o n s by 

the merging r a i l r o a d s to go forward, therefore, they must meet 

the s t a t u t o r y requirements f o r such transactions. For the 

reasons stated below, however, these transactions cannot meet t.he 

mandatory requirements o i 43 U.S.C. § 11344 (c) and the 

Applicants must divest themselves of ownership of those motor 

c a r r i e r subsidiaries i f the merger i s to bt approved. 

49 U.S.C. § 1134-5 (c) sets f o r t h e x p l i c i t f i n d i n g s that 

the Board must make before approving a transaction i n v o l v i n g a 

motor c a r r i e r and a r a i l c a r r i e r . Unless those f i n d i n g s are 

made, any such transaction i s p r o h i b i t e d . The relevant p o r t i o n 

of section 11344(c) states: 

When a r a i l c a r r i e r , or a person c o n t r o l l e d by or 
a f f i l i a t e d w i t h .a r a i l c a r r i e r , i s an applicant and the 
transaction involves a motor c a r r i e r , the Commission 
may approve and authorize the transaction only i f i t 
finds that the transaction i s consistent w i t h the 
.ublic i n t e r e s t , w i l l enable the r a i l c a r r i e r to use^ 
motor c a r r i e r transportation to public advantage i n i t s 
operations, and w i l l not unrea.'^onably r e s t r a i n 
competition. (emphasis added) 

3./ Section 204(b) (1) of the ICC Termination Act of 1995, P.L. 
104-88, provide' i n relevant part: 

The provisions of t h i s Act s h a l l not a f f e c t any 
proceedings or any ap p l i c a t i o n f.or any license pending 
before the I n t e r s t a t e Commerce Cr.nmission at the time^ 
t h i s Act takes e f f e c t . . . . Orders sha]1 be issued i n 
such proceedings . . . as i f t h i s Act had not been 
enacted. . . . 

P L 104-88 became e f f e c t i v e on January 1, 1996. The Ap p l i c a t i o n 
was f i l e d on November 30, 1995, and the law as i t exi s t e d p r i o r 
to January 1, 1996, therefore applies to t h i s proceeding. 
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I t i s the second f i n d i n g required by t h i s section -- t h a t the 

t r a n s a c t i o n w i l l enable the r a i l c a r r i e r t o use motor c a r r i e r 

t r a n s p o r t a t i o n to p u b l i c advantage i u i t s operations -- that i s 

of p a r t i c u l a r i n t e r e s t here. That f i n d i . i g , l i k e the other two 

set f o r t h by the f o u r t h sentence of section 11344(c), i s 

mandatory; the Board can approve the transaction onlv upon making 

the required f i n d i n g . 

Thf; i n t e r p r e t a t i o n of the second required f i n d i n g has 

varied over the years as a r e s u l t of varying Commission p o l i c i e s , 

court decisions, and Congressional action. The current meaning, 

however, i s the same as tha t o.-iginally endorsed by the 

Commission; namely, i n order f o r the Board to apprr-ve the 

a c q u i s i t i o n of a motor c a r r i e r by a r a i l r o a d , the Board must 

f i n d , i n t e r a l i a , t h a t the r a i l c a r r i e r w i l l use the services of 

the acquired meter c a r r i e r i n furtherance of the r a i l c a r r i e r ' s 

r a i l operations. I n t e r n a t i o n a l Brotherhood of Teamsters v. 

I.C.C. (hereinafter "IBT v. ICC"). 801 F.2d 1423 (D.C. Cir.1986), 

p e t i t i o n s f o r review denied, 818 F.2d 87 '.D.C. Cir.1987). 

T r a d i t i o n a l l y , the Commission has held that t h i s means that a 

r a i l c a r r i e r may acqul^re a motor c a r r i e r only i f the service of 

the motor c a r r i e r , absent "special circumstances," w i l l be 

" a u x i l i a r y "o or supplemental of, t r a i n service." Rock Island M 

Trans i t Co. -- Purchase -- White Line M. F r t . . 40 M.C.C. 457, 473 

(1946) . 
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The court i n IBT v. ICC, supra. did acknowledge that 

the Commission retained some d i s c r e t i o n to modify i t s a p p l i c a t i o n 

of the "special circumst?.nces" doctrine, i d . at 1433 , but c l e a r l y 

stated that the s t a t u t e requires that " r a i l - a c q u i r e d motor 

c a r r i e r s 'act i n coordination with t r a m service'. . . . " I d . at 

1430. •However the Board may choose to apply the d i s c r e t i o n 

described by the IBT v. ICC court, i t i s clear ..n t h i s case th a t 

Applicants c?nnot meet the s t a t u t o r y recfuirement. This i s so 

because Applicants have stated unequivocally that the motor 

c a r r i e r subsidiaries f o r which approval i s required w i l l operate 

" e n t i r e l y independently" of the r a i l c a r r i e r s . With respect t o 

both Overnite and PMT, Applicar:ts state that " P e t i t i o n e r s have no 

plans to eliminate t h a t independence or otherwise incorporate 

[Overnite or PMT] i n t o t h e i r operations." A p p l i c a t i o n . Vol. 5, 

at 115, 116. By Applicants' ?wn admission, therefore, the 

r a i l r o a d s w i l l not use the acquired motor c a r r i e r s " i n 

coordination w i t h t r a i n service," IBf v. ICC, 801 F.2d at 1430, 

and the transactions thus cannot s a t i s f y the second part of the 

section 11344(c) t e s t . 

Because i t i s impossible f o r Applicancs t o s a t i s f y the 

requirements of the f o u r t h sentence of 49 U.S.C. § 11344(c). the 

merger cannot be approved as proposed. The a l t e m a t i v e s 

a v a i l a b l e to the Board are to disapprove the A p p l i c a t i o n or t o 

crde-^ the Applicants t c .livest themselves of ownership of 
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Overnite, PMT and SPMT̂ ^ pr i o r to the e f f e c t i v e date cf any 

merger approval. 

I I . LABOR PROTECTIVE PROVISIONS FOR 
UNION PACIFIC MOTOR FREIGHT EMPLOYEES 

49 U.S.C. 11347 provides i n relevant p a r t : 

When a r a i l c a r r i e r i s involved i n a transaction f o r 
which approval i s sought under sections 11344 and 1134 5 
or section 11346 of t h i s t i t l e , the I n t e r s t a t e Commerce 
Commission [now the Board] s h a l l require the c a r r i e r t o 
provide a f a i r arrangement at least as protective of 
the i n t e r e s t s of en' loyees who are affected by the 
tra n s a c t i o n as the v ;rms imposed under t h i s section 
before February 5, 1976, and the terms established 
under sections 24307(c), 24312, and 24706(c) of t h i s 
t i t l e . 

Under recent Commission practice, the minim.um labor p r o t e c t i v e 

provisions required under t h i s section are those enunciated i n 

New York Dock Ry., 360 I.C.C. 60 (1979), a f f ' d sub nom.. New York 

Dock Ry. v. United States, 609 F.2d 83 (2nd Cir. 1979). IBT 

submits th a t the employees of Union P a c i f i c Meter Freight 

("UPMF") are " r a i l employees" for the purposes cf section 11347 

and are therefore e n t i t l e d under that section t o New York Cock 

protections.-'' Cosby v. Int e r s t a t e Commerce Ccmm.ission. 741 

4./ Inasmuch as SPMT cu r r e n t l y has nc operations, i t would 
appear th a t there i s an al t e r n a t i v e tc d i v e s t i t u r e of that 
company. The a l t e r n a t i v e would be the imposition of a condition 
on the approval of the ac q u i s i t i o n of SPMT by UP re q u i r i n g that 
any f u t u r e SPMT operations b=> a u x i l i a r y to r a i l operations. 

5/ IBT represents 346 UPMF employees, approximately 300 cf whom 
are a c t i v e , working members. 
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F.2d 1077 (8th Cir. 1984), ce r t , denied, 471 U.S. II I C =?5) ;-̂  

contra, Rives v. I n t e r s t a t e Commerce Comm.ission, 934 F.2d 1171 

(10th Cir. 1991), c e r t , denied. 118 L.Ed.2d 20-7 (1992) .̂^ 

Accordingly, IBT requests that the Board impos3 such protections 

as a condition of any merger approval. As discussed i n footnote 

2, supra. Applicants appear to agree that UPMF employees are 

" r a i l employees" f o r the purposes of section 11347, and are 

therefore e n t i t l e d t o mandatory protections.*^ 

In the event that the Board determines that UPMF 

em.ployee.s are .lot e n t i t l e d to mandatory labor p r o t e c t i v e 

provisions under 4 9 U.S.C. § 11347, IBT requests i n the 

6/ Kansas Ci'-y gov̂ H•=T-n fndus. Inc. v. I n t e r s t a t e Commerce 
Commission, 902 F.2d 423 (5th Cir. 1990), i s not to tiie contrary 
inasmuch as the court there only considered the a p p l i c a b i l i t y of 
section 11347 to motor c a r r i e r s that o f f e r e d services tha^ were 
not r e s t r i c t e d to support ef r a i l services. 

7/ As the c i t e d cases indicate, there i s a s p l i t i n the federal 
j u d i c i a l c i r c u i t s w i t h respect to the proper a p p l i c a t i o n of 49 
u s e § 11347 as i t pertains to specialized r a i l r o a d workers 
that are nominally employed by a company tha t i t s e l f may not be a 
" r a i l c a r r i e r " f o r regulatory purposes under the s t a t u t e . IBT 
cor-^ends that the analysis of the Cosby court, based on the 
•lature of the work done by the employees i n question, i s the 
correct analysis. To hold otherwise i s t o i n v i t e companies to 
struc t u r e t h e i r operations so as to avoid the requirements of 
section 11347 by segregating a l l possible r a i l workers i n t o 
companies that are net recognized or regulat-ed as " r a i l c a r r i e r s " 
as that term i s defined at 49 U.S.C. § 101C2. 

8/ I n t h i s regard, the argument f o r imposing labor p r o t e c t i v e 
provisions f o r the b e n e f i t of UPMF employees i s even more 
compelling .lere than i t was under the fa c t s ef Cosby, supra. 
Whereas i n Cosby the Court mandated protections based so l e l y on 
the nature of the work performed by the employees, here i t 
appears th a t , f o r the purposes ef section 1134 7, UPMF may i n fact 
f a l l w i t h i n the " s t r u c t u r a l " approach accepted by the Rives court 
since App]icants do net appear to consider UPMF a motor c a r r i e r . 
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a l t e r n a t i v e that the Board impose New Yo-k DOCK protections as an 

exercise of the Board's discretionary power under '19 U.S.C. 

§ 11344 (c) 

As i s discussed i n more d e t a i l i n the V e r i f i e d 

Statement ef Mr. Paul Boldin of the IBT (attaclied hereto as 

Exh i b i t 1), the employees ef Union Pa c i f i c Meter Freight ("UPMt") 

are engaged almost exclusively i n supporting r a i l operations 

w i t h i n r a i l yards. The tasks performed by these employees f a l l 

i n t o three basic categories: (1) ramp drivers ("hostlers") and 

groundmen who move t r a i l e r s and containers w i t h i n r a i l yards and 

assist w i t h such movements; (2) crar.e operators who lead and 

unload containers from t r a i n s ; and (3) mechanics who re p a i r 

t r a i l e r s and ether UP equipment. Whereas some employees were 

previously involved i n t r a d i t i o n a l over-the-road i.aulage and 

lo c a l cartage, these functions have been almost e n t i r e l y taken 

over by non-UPMF dr i v e r s hired by the r a i l r o a d s on a contract 

basis. The tasks performed by UPMF employees, therefore, are 

almost e x c l u s i v e l y r e s t r i c t e d te services that d i r e c t l y support 

r a i l services. 

The jobs c u r r e n t l y performed by UPMF employees are 

uniq-je te the r a i l industry. Unlike over-the-road truck d r i v e r s 

working i n support of r a i l operations, .lese UPMF employees 

possess s k i l l s t hat are not generally marketable outside of the 

49 U.r.C. § 11344(c) provides that " [ t ] h e Commission may 
im.pose conditions governing the transaction." 



r a i l r o a d industry' I f the merger r e s u l t s i n job loss f c r these 

workers, therefore, t h e i r prospect.<? f o r a l t e r n a t i v e employment 

are not good, and they w i l l experience s i g n i f i c a n t f i n a n c i a l 

hardship as a r e s u l t . 

Just what the e f f e c t s of the merger on the UPMF 

employees w i l l be i s unclear. The IBT has attempted through 

discovery t o determine hew the merger w i l l a f f e c t these workers, 

but has met w i t h l i t t l e success. Interrogatory No. 62 propounded 

by IBT t e Applicants (I3T-5 at 19) asKed: 

Have the Applicants undertaken any study or analysis of 
what, i f any, changes i n the work perforiaed by UPMF or 
SIME w i l l occur as a r e s u l t of the merger? I f so, 
i d e n t i f y a l l such studies and analyses and any 
documents r e l a t i n g t e such studies or analyses. 

Applicants' response (UP/SP-68 at 37) stated: 

Subject to the General Objections stated above. 
Applicants respond as follows: No. 

IBT In t e r r o g a t o r y 64 (IBT-5 at 19) asked: 

W i l l any of the employees i d e n t i f i e d i n the response to 
Interrogatory Ne. 6?-̂ '' be dismissed or relocated as a 
re s u l t of the merger? I f se, describe each such 
dismissal or re l o c a t i o n . 

Applicants responded as follows (UP/SP~68 at 33) : 

Subject to the General Objections stated above. 
Applicants respond as follows: 

10/ lET Interrogatory No. 63 stated: "Describe the work dene by 
UPMF and SIMB at each l o c a t i o n at which they operate. .State the 
number of employees and t h e i r positions at each l o c a t i o n . " 
Applicants responded as follows: "Applicants object t o t h i s 
•i ntf»rrogatory as unduly vague and unduly burdensome, and 
overbroad i n that i t includes requests f o r information that i s 
neither relevant nor reasonably calculated tc lead te the 
discovery cf admissible evidence." 
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No employees are i d e n t i f i e d i n response t o 
Interrogatory No. 63. Applicants do not a n t i c i p a t e 
that anv employees cf UPMF or SIMB w i l l be ai v e r s e l v 
£.ffected bv the UP/SP merger. (emphasis added) 

Applicants' responses te IBT's i n t e r r o g a t o r i e s are 

curious i n that Applicants state without q u a l i f i c a t i o n that they 

do not a n t i c i p a t e any adverse impacts on UPMF employees from the 

merger, yet they also ate that they have done ne analyses or 

st idies t o determine what those impacts might be. Applicants are 

e s s e n t i a l l y asking the UPMF workers to take Applic- '.ts' word that 

they w i l l not lose t h e i r l i v e l i h o o d s as a r e s u l t of the me-.-ger. 

That, the IBT r e s p e c t f u l l y submits, i s not good enough. 

BaseJ on t h e i r i n t e r r o g a t o r y responses, A p p l i r i n t s are 

apparently not i n c l i n e d to take any steps to a c t u a l l y investigate 

the possible impact of the merger en UPMF employees, although 

they are w i l l i n g t e state that there w i l l be no such impacts. 

Given t h i s l e v e l of confidence or the part of Applicants, they 

should have no objec t i o n to the imposition ef labor p r o t e c t i v e 

provisions f o r UPMF workers. Such protections w i l l only impact 

Applicants i f i t turns out that t h e i r sworn responses t o the 

IBT's i n t e r r o g a t o r i e s are inco r r e c t . Furthermore, pl a c i n g that 

r i s k (which Applicants appear te belie\s, is-small) on Applicants 

i s eminently f a i r i n l i g h t of the fa c t that Applicants have 

e s s e n t i a l l y assured UPMF employees that the merger w i l l not 



11 -

a f f e c t them, but have provided UPMF employees with no information 

upon which to evaluate the accuracy of that assurance.—' 

I I I . THE IBT REQUESTS THAT THE FOARD CONDITION ANY 
APPROv'AL OF THE MERGER ON A REQUIREMENT THAT 
APPLICANTS FILE PERIODIC REPORTS DISCLOSING THE 
VOLUME OF AND REVENUES DERIVED FROM CARGOES 
DIVERTED FROM TRUCK CARRIAGE 

Applicants have acknowledged i n the Ap p l i c a t i o n that 

consummation of the merger w i l l r e s u l t i n the dive r s i o n of 

s i g n i f i c a n t volumes of cargo from over-the-road truck carriage te 

r a i l carriage. The IBT submits that because these diversions of 

cargo may be obtained i n part by non-compensatory p r i c i n g , and 

w i l l i n any case r e s u l t i n s i g n i f i c a n t job losses i n the meter 

c a r r i e r industry, they present the p o t e n t i a l f o r harm te the 

pub l i c i n t e r e s t . IBT therefore r e s p e c t f u l l y requests that any 

approval of the merger be conditioned on a requirement that 

Applicants f i l e semi-annual reports with the Board i d e n t i f y i n g 

the volume of and rate of return information r e l a t e d t o cargoes 

d i v e r t e d from truck to r a i l . 

11/ Although Applicants have claimed that -there w i l l be no 
impacts on UPMF employees, there are indications i n the Operating 
Plan (Application, Vol. 3 at 103-398) that the proposed merger 
would negatively a f f e c t c e r t a i n UPMF employees. At the fo l l o w i n g 
l o c a t i o n s , f o r example, the Operating Plan describes yard 
consolidations and closings that could eliminate UPMF jobs (page 
references are to Vol. 3 of the App l i c a t i o n ) : (1) Stockton, 
C a l i f o r n i a (pp 163-164),• (2) Oakland, C a l i f o r n i a (p.166); (3) 
Kansas City, Mc. (pp. 179-180); (4) Marshall, Texas (pp. 195-
196); and '(5) Avonaale, Louisiana (pp. 213-214). 
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49 U.S.C. § 11344(c) provides that " [ t ] h e Commission 

s h a l l approve and authorize a transaction under t h i s section when 

i t f i n d s the tra n s a c t i o n i s consistent w i t h the publi c i n t e r e s t . " 

In i n t e r p r e t i n g i t s duty to consider the public i n t e r e s t , the 

Commission has stated that " [ t ] h e r e are twc p o t e n t i a l r e s u l t s 

from consolidations that weuld il.'' ser\-e the ]3ublic -- reduction 

of competition and harm te essential services " 4 9 C.F.R. 

§ 1180.1(c) (2). In a d d i t i o n , 43 U.S.C. § 10101a provides i n part 

that " [ I ] n r e g u l a t i n g the r a i l r o a d industry i t i s the p o l i c y ef 

the United States Government --

(5) t o f e s t e r sound economic conditions i n 
t r a n s p o r t a t i o n and to ensure e f f e c t i v e competition and 
coordination between r a i l c a r r i e r s and other modes; 

• * * 

(10) t o encourage honest and e f f i c i e n t management ef 
ra i l r o a d s and, i n p a r t i c u l a r , the e l i m i n a t i o n of 
noncompensatory rates f o r r a i l t r a n s p o r t a t i o n ; . . . . " 
(e.Tiphasis addedi 

Applying these lega l standards t o the record i n t h i s 

proceeding, i t i s clear that there i s a p o t e n t i a l here f o r damage 

te e f f e c t i v e competition and the v i a b i l i t y ef motor c a r r i e r 

t r a n s p o r t a t i o n through cargo diversion driven by non-compensatory 

r a i l rates. I n a d d i t i o n , the cumulative economic e f f e c t ? of the 

loss of thousands of truck d r i v e r jobs w i l l be detrimental te the 

public i n t e r e s t . 

Appli :ants submitted as part ef t h e i r A p p l i c a t i o n two 

V e r i f i f i u Statements dealing w i t h the dive r s i o n of c e r t a i n over-

the-road truck t r a f f i c t o r a i l carriage as a r e s u l t of the 
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merger. One st atement was provided by Dona'd P. Ainsworth of 

Reebie Aosociates ("Reebie"), Application, Vol. 1, pp. 433-463; 

the other was submitted by Paul 0. Roberts ef Transmode 

Consultants ("Transmode"), Application, Vol. 1, pp. 465-485. 

Using d i f f e r e n t methodologies, Reebie and Transmode calculated 

separate estimates ef t r u c k - t o - r a i l diversion that the merger 

would cause. Through a process of informal discussion, Reebie 

and Transmode then adjusted t h e i r conclusions t o a r r i v e at a 

"consensus" estimate that i s set f o r t h as Appendix A to Mr. 

Ainsworth's V e r i f i e d Statement. 

The conclusion of the consensus statement i s th a t the 

merger w i l l r e s u l t i n d a i l y diversions of 496 truckloads of 

f r e i g h t from truck t o r a i l i n the t r a f f i c lanes studied. Reebie 

also provided ca l c u l a t i o n s cf expected f r e i g h t revenue gains by 

the r a i l r o a d s as a r e s u l t of diversions. Reebie's t e t a l revenue 

estimate f o r the t r a f f i c that was the subject c l .Its study was 

$158 m i l l i o n . — ^ These diversion and revenue estimates are 

considered by the Applicants to be "conservative." See, e.g... 

Application, Vol. 1 at 439. In a d d i t i o n t o these estimates f o r 

diversion of c e r t a i n types of f r e i g h t , Mr. Richard Peterson of UP 

submitted a V e r i f i e d Statement, Application, Vol. 2, pp. 1-369, 

12/ This f i g u r e does not include revenues from the diversions 
predicted by Mr. Peterson and discussed i n f r a . Because the cargo 
that Mr. Peterson con.-^idered includes a large percentage of 
temperature-controlled t r a f f i c , i t can be expected that the -ates 
and revenues associated therewith w i l l be higher en average than 
the "dry van" cargoes studied by Reebie Associates. 
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i n which he i d e n t i f i e d a d d i t i o n a l s i g n i f i c a n t t r u c k - t o - r a i l 

t r a f f i c diversions f o r c e r t a i n commodities omitted from the 

Reebie and Transmode studies. Mr. Peterson stated that $65 

m i l l i o n i n revenue would be diverted from truck carriage f o r 

c e r t a i n comtii.^dities, see Application, Vol. 2 at 2 91. A d d i t i o n a l 

truck revenue of $8.4 m i l l i o n would be d i v e r t e d w i t h retjpect t o 

t r a f f i c between Portland and Seattle. A p p l i c a t i o n . Vol. at 270 

(erratum). 

I n his V e r i f i e d Statement. Mr. Boldin describes how the 

truck d i v e r s i o n f i g u r e s supplied by Applicants have been used to 

calculate an estimate of how many truck d r i v e r jobs w i l l be 

elim.inated because of truck diversions r e s u l t i n g from the merger. 

The f i n a l r e s u l t ef that c a l c u l a t i o n i s that approxima el> 5,000 

jobs w i l l bvi l o s t as a r e s u l t of truck diversions. This i s a 

conservative estimate of job loss because the underlying 

divers on numbers supplied by the Applicants are, by Applicants' 

own admission, themselves conservative. Five thousand l o s t jobs 

translates i n t o l o s t d r i v e r compensation ef approximately $250 

m i l l i o n . The t o t a l e f f e c t on the ecoromy derived from the 

a p p l i c a t i o n of a commonly recognized m u l t i p l i e r i s on the order 

of $475 m i l l i o n . Boldin V e r i f i e d Statement at 8. 

Mr. Boldin also discusses a discrepancy between the 

testimony of Applicants' consultants ant'', current industry 

practice w i t h regard to r a i l r o a d p r i c i n g p o l i c y f e r intermodal 

t r a n s p o r t a t i o n . S p e c i f i c a l l y , Applicants' d i v e r s i o n estimates 
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are based on an assumption that d i v e r t e d cargo w i l l be 

p r o f i t a b l e . However, at least one of Applicants' experts 

t e s t i f i e d that r a i l r o a d s today move somis intermodal cargo at less 

than compensatory rates. See Boldin V e r i f i e d Statement at 4-5. 

I f t h a t current r a i l r o a d practice of moving cargo at non

compensatory rates i s applied to new cargo d i v e r t e d from truck 

carriage, two detrimental results w i l l f o llow. 

F i r s t , the l e v e l of cargo diversion w i l l be 

su b s t a n t i a l l y greater than that predicted by Applicants, w i t h 

corresponding increases i n job and wage loss. Second, and 

perhaps more important i n terms of the applicable l e g a l 

standards, the merged r a i l r o a d s w i l l be using t h e i r combined 

resources and marketing power to d i v e r t cargo from motor c a r r i e r s 

at rates that the motor c a r r i e r s cannot possibly meet on a long-

term basis. By d i v e r t i n g truck t r a f f i c through the o f f e r i n g ef 

below-marker r a i l rates, the merged r a i l r o a d s ceuld f^rce motor 

c a r r i e r rates t o marginal er non-compensatory l e v e l s as w e l l . 

Given the highly competitive nature of the motor c a r r i e r 

industry, t h i s could w e l l lead t o motor c a r r i e r f a i l u r e s and 

r e s u l t i n g less ef service to shippers. Such a s i t u a t i o n would 

c o n s t i t u t e both types of harm to the public i n t e r e s t i d e n t i f i e d 

at 49 C.F.R. § 1180.1 -- reduction of competition and harm t o 

essential services. These r e s u l t s are neither i n the public 

i n t e r e s t nor consistent w i t h the r a i l r o a d p o l i c i e s set f o r t h at 

49 U.S.C. § lOlOla. 
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Although the practice of below-cost r a i l r o a d p r i c i n g 

i s , by Applicants' own admission, a r e a l i t y i n some markets 

today, the IBT recognizes that future r a i l r o a d p r a c t i c e s may, as 

Applicants claim, be more i n keeping w i t h the tenets of f a i r 

competition. In keeping with that recognition, the IBT dees not 

here request that the merger be disapproved on the basis of 

p o t e n t i a l market power abuse i n those markets where the r a i l r o a d s 

compete w i t h over-the-road c a r r i e r s . Instead, i n order t h a t the 

Eoard, a f f e c t e d c a r r i e r s , and the public may monitor the 

com.petitive impacts of the largest r a i l r o a d merger i n United 

States h i s t o r y on the r a i l and motor c a r r i e r i n d u s t r i e s and on 

serviecis to shippeis, the IBT requests that the Board co n d i t i o n 

any merger approval by r e q u i r i n g that the merged r a i l r o a d f i l e 

semi-annual, public reports i n d i c a t i n g the volume of t r a f f i c 

d i v e r t e d from truck carriage, and the rate ef r e t u r n ( r a t i o ef 

revenue to f i x e d costs) f o r such cargo. Tbe reported information 

should be segregated at least te the l e v e l of the f i v e " t r a f f i c 

c o r r i d o r s " adopted by Reebie Associates and Transmode Consultants 

i n t h e i r analyses so that averaging of data cannot be used t o 
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mask u n f a i r competition i v a given market. 

riespectfully submitted. 
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VERIFIED STATEMENT OF PAUL BOLlilN 

My name i s Paul Boldin. I am the Director of Research 

f o r the I n t e r n a t i o n a l Brotherhood of Teamsters ("IBT"). I have 

held t h a t p o s i t i o n since 1994. I received a Ph.D. i n economics 

from the U n i v e r s i t y of Wisconsin i n 1985. As Director of 

Research f o r IBT, m> duties include coerdi >.tion and execution of 

studies and analyses of transportation and labor issues a f f e c t i n g 

the membership of IBT. As a result of my ten years of experience 

i n the t r a n s p o r t a t i o n labor f i e l d , I am f a m i l i a r w i t h commonly 

employed techniques f o r analyzing the labor, competitive, and 

t r a f f i c d i s t r i b u t i o n impacts ef s t r u c t u r a l changes i n the 

tr a n s p o r t a t i o n industry, such as r a i l r o a d and railroad/motor 

c a r r i e r mergers. 

In coordinating the IBT's f a c t u a l analysis of the 

proposed Union P a c i f i c ("UP")/Southern P a c i f i c ("SP") merger and 

r e l a t e d transactions, I have studied two primary issues: (1) the 

scope and probable e f f e c t s of the t r u c k - t c - r a i l diversions 

projected by Applicants to r e s u l t from the merger; and (2) the 

nature of the work performed by IBT members employed by Union 

P a c i f i c Motor Freight ("UPMF"). My conclusions regarding these 

issues are set f o r t h below, along with the bases f c r those 

conclusions. 



I . Truck to R a i l Diversion and 
Non-Compensatory Rai l Rates 

Applicants have submitted as part ef t h e i r A p p l i c a t i o n 

two V e r i f i e d Statements dealing w i t h the diversion of c e r t a i n 

over-the-road truck t r a f f i c to r a i l intermodal carriage as a 

r e s u l t ef the merger. One statement was provided by Mr. Donald 

P. Ainsworth ef Reebie Associates ("Reebie"), Ap p l i c a t i o n , Vol. 

1, pp. 433-463 ; the other was subm.itted by Mr. Paul O. Roberts of 

Transmode Consultants ("Transmode"), Application, Vol. 1, pp. 

465-485. Reebie and Transmode used d i f f e r e n t approaches to 

p r e d i c t f e r f i v e " t r a f f i c c o r ridors" how much of c e r t a i n types of 

non-refrigerated truck t r a f f i c would be d i v e r t e d to r a i l 

intermodal carriage as a r e s u l t of the merger. Although the two 

studies r e s u l t e d i n predictions of d i f f e r e n t l e v e l s of diversion, 

Reebie and Transmode agreed to a "consensus" estimate t h a t i s set 

f o r t h as Appendix A t o Mr. Ainsworth's V e r i f i e d Statement. The 

conclusion ef the consensus statement i s that the merger w i l l 

r e s u l t i n d a i l y diversions of 496 truckloads of f r e i g h t from 

truck to r a i l i n the t r a f f i c lanes studied. This estimate i s 

considered by the Applicants to be " censer-vat ive . " See, e.g., 

Application. Vol. 1 at 439. In a d d i t i o n to these estimates f e r 

diversion ef c e r t a i n classes ef f r e i g h t , Mr. Richard Peterson of 

UP submitted a V e r i f i e d Statement, Application, Vol. 2, pp. 1-

369, i n which he i d e n t i f i e d s i g n i f i c a n t a d d i t i o n a l t r u c k - t o - r a i l 

t r a f f i c diversions f o r c e r t a i n commodities (including perishable 
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f r u i t s and vegetables) omitted from the Reebie and Transmode 

studies. 

I have reviewed the methodology and conclusions of the 

div e r s i o n p r e d i c t i o n s made by Messrs. Ainsworth, Roberts, and 

Peterson. For the reas-ins discussed below, i t i s clear t h a t 

those p r e d i c t i o n s are indeed "conservative," as Applicants have 

acknowledged.i'' Because the Reebie and Transmode pre d i c t i o n s 

are based on computer models that are not available f o r review, 

i t has not been possible for me to attempt to re-create t h e i r 

r e s u l t s i n order t o test t h e i r accuracy. Based on the 

descriptions of t h e i r methodology i n t h e i r v e r i f i e d statements, 

however, I have i d e n t i f i e d several points that r e i n f o r c e the 

conclusion that the predictions underestims ê the amount of 

probable diversion. 

A basic l i m i t a t i o n of the Reebie study i s t h a t i t 

analyzed only "dry van" cargo, thus l i m i t i n g from the outset the 

size of the sample that i t considered. That t h i s l i t i i t a t i o n 

r e s ulted i n lower diversion predictions i s confirmed by Mr. 

Roberts' testimony. Application, Vol. 1 at 478-479. I n 

add i t i o n , i t i s not at a l l clear from the testimony t h a t the 

TRANSEARCH database used by Reebie er the NATS database used by 

1/ I t i s also i n t e r e s t i n g to note that the diversion estimates 
here presented, although not expressed as a percentage of the 
t o t a l market, are s i g n i f i c a n t l y lower than the truck diversions 
predicted by Mr. koberts i n the Burlington Northern/Santa Fe 
merger. See V e r i f i e d Statement ot Paul 0. Roberts. Finance 
Docket No. 32549 (predicting diversion of 34% of the t r a f f i c 
s t u d i e d ) . 



Transmode provides a t r u l y representative sample of the t r a f f i c 

moving i n the lanes studied. Since neither data source purports 

to r e f l e c t a l l truck moves, i t follows that the t r a f f i c sample 

analyi^ed represents something less than the actual volume of 

t r a f f i c mioving. This l i m i t a t i o n roust also l o g i c a l l y be r e f l e c t e d 

i n lowered d i v e r s i o n estimates. 

I n a d d i t i o n to sam.ple size, there are other assumptions 

b u i l t i n t e the Reebie and Transmode models that tend to lower the 

diversion estimates. In the Reebie model, f o r example, i t i s 

assumed tha t thore w i l l be ne diversion i f the revenue from the 

divert e d cargo does not cover at least the variab l e cost of the 

move. Ainsworth Deposition Transcript at 119. At the same time, 

however, Mr. Ainsworth acknowledged that seme e x i s t i n g intermodal 

r a i l cargo does net pay i t s way. Application, Vol. 1 at 436; 

Ainsworth Deposition Transcript at 117-118. Curiously, 

therefore, the predic t i o n s exclude the p o s s i b i l i t y of diversion 

of c e r t a i n cargo because of i t s f a i l u r e to produce s u f f i c i e n t 

revenue, while at the same time r a i l r o a d s are i n fa c t carrying 

some intermodal cargoes at less than compensatory rates. The 

revenue assumptions i n Applicant's' studies therefore appear to be 

at odds w i t h current industry p r a c t i c e , and may r e s u l t m 

s i g n i f i c a n t under-counting of diversions. 

In a d d i t i o n , and perhaps more sign xcantly, these 

f a c t s demonstrate that Applicants s'^ated .ture p r i c i n g p o l i c i e s 

f e r intermodal t r a f f i c and t h e i r current ...ricing p o l i c i e s are 
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inconsistent. The f a c t that the current p o l i c y includes p r i c i n g 

at non-compensatory rates i n some cases raises a concern that the 

merged r a i l r o a d could use i t s size and marketing power to engage 

i n u n f a i r competition against motor c a r r i e r s . 

Another example of an £.ssumption that may have lowered 

Reebie's and Transmode's diversion estimates i s the exclusion 

from the consensus statement ef any market p a i r s i n which the 

o r i g i n and de s t i n a t i o n points are less than 500 miles apart. 

Ainsworth Deposition Transcript at 155-156; A p p l i c a t i o n , Vol. 1 

at 470. Based on Applicants' Document No. N04 100004 (Exhibit 3 

te Ainsworth Deposition Transcript), there i s more intermodal 

t r a f f i c i n each of the 200 and 400-mile ranges than there i s i n 

any mileage block between 1300 and 1800 miles. Given the 

existence of t h i s volume of intermodal t r a f f i c at distances less 

than 500 miles, the exclusion of that t r a f f i c from the f i n a l 

consensus statement c l e a r l y under-estimates the f u l l d i v e r s i o n 

impact of the merger. In addition to excluding moves below a 

c e r t a i n distance, the consensus statement also c u r i o u s l y f a i l s te 

analyze diversions of cargo moving to or from such major 

d i s t r i b u t i o n centers as Denver, Colorado, and Salt Lake City, 

Utah. I t i s impossible to determine what e f f e c t the exclusion of 

these, and perhaps other major market centers, may have had on 

the diversion analysis r e s u l t s . 

With respect te the diversions predicted by Mr. 

Peterson, his deposition testimony makes clear that h is 
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pred i c t i o n s are based not en a s c i e n t i f i c analysis of the 

e x i s t i n g market and how that market may be affected by the 

mierger, but rather on a "back of the envelope" type of analysis 

based en his experience and that of members cf the SP marketing 

team. Peterson Deposition Transcript at 1097-1098. I n l i g h t of 

t h i s , i t appears th a t Mr. Peterson's estimates, which represent 

expected truck diversions i n addition to those predicted by 

Messrs. Ainsworth and Roberts, are also conservative. Mr. 

Peterson confirmed t h i s view i n his deposition testimony at page 

1087. Again, because there i s no means by which to determine the 

r e l a t i o n s h i p of the sample considered to the e n t i r e market, i t i s 

impossible to determine how much a d d i t i o n a l , unpredicted 

div e r s i o n w i l l occur. 

For a l l of the above reasons, I have concluded that the 

truck diversion sstimates presented by Applicants represent the 

least amount of t r u c k - t o - r a i l diversion that w i l l occur as a 

r e s u l t of the merger. 

The Applicants' analysis of the truck d i v e r s i o n issue 

ends, as noted above, w i t h an estimate ef tbe number of loads 

that w i l l be d i v e r t e d from truck to r a i l i n c e r t a i n t r a f f i c 

lanes. In order t o understand more f u l " . / the economic 

impl i c a t i o n s ef those diversions, I arranged to have Applicants' 

d i v e r s i o n estimates c o r r e l a t e d to the number cf truck d r i v e r jobs 

that would be l e s t as a r e s u l t c i the diversions. I also took 



the f u r t h e r step ef c a l c u l a t i n g the amount of l o s t compensation 

represented by that job loss. 

In order t o capture a l l diversions predicted by 

Applicants' witnesses, we added to t i e consensus fig u r e s ( i ) the 

diversions predicted by Mr. Peterson and ( i i ) a d d i t i o n a l 

diversions predicted by Mr. Roberts f o r market p a i r s that were 

not f i n a l l y included i n the consensus statement. Next, we 

m u l t i p l i e d the d a i l y number of diversions f o r each market pair-'' 

by the mileage distance between the o r i g i n and d e s t i n a t i o n poin 

i n that p a i r t o a r r i v e at the t o t a l number of d a i l y truck miles 

represented by the estimated diversions. We then converted the 

d a i l y miles to annual miles f o r each lane. 

F i n a l l y , we divided the t o t a l number of annual d i v e r t e d 

truck miles f o r each lane by the number of averagt: d r i v e r miles 

per year. This c a l c u l a t i o n resulted i n the number cf f u l l - t i m e 

d r i v e r jobs that would be l o s t f o r each market p a i r . Adding 

these market p a i r f i g u r e s resulted i n a t o t a l of approximately 

2/ Because Mr. Peterson's analysis was not conducted on a 
market pai r basis, we used an average length of haul of 1,2 00 
miles f o r the perishable commcdities o r i g i n a t i n g i n C a l i f o r n i a 
that made up the bulk ef his predicted diversions. S i m i l a r l y , 
because some of Mr. Peterson's diversion f i g u r e s are stated i n 
r a i l carloads rather than truckloads, see App l i c a t i o n . Vol. 2 at 
291, carloads were converted to truckloads to conform to the data 
i n the other two studies. The conversion r a t i o was 3.15 
truckloads per carload. This r a t i o i s the mean of the r a t i o 
stated by Mr. Petersen (2.5) and an independent c a l c u l a t i o n ef 
3.J, which i n tu r n was based on AmerxCaa Association of Railroads 
data on carload average tonnages (64.4 tens per car) and an 
average truckload weight of 17 tons as stated by Mr. Ainsworth at 
p. 451 of Vol. 1 of the Application. 



5,000 l e s t d r i v e r ^obs. M u l t i p l y i n g that f i g u r e by average 

yearly compensation of $50,000 per f u l l - t i m e d r i v e r r e s u l t s i n a 

loss of d r i v e r income of $250 m i l l i o n d o l l a r s per year.-^ 

The $250 m i l l i o n annual loss ef d r i v e r compensation i s , 

of course, based on the conservative estimates ef diversion 

presented by Applicants. I f , as appears almost c e r t a i n , actual 

diversions are greater, the r e s u l t i n g job loss and salary less 

w i l l increase accordingly. In addition, i t should be kept i n 

mind that wage income i s generally recognized to provide 

m u l t i p l i c a t i v e b e n e f i t s as those wage d o l l a r s are spent i n the 

economy. By the same token, l o s t wages have negative economic 

impacts beyond the value of the wages l o s t . A commonly 

recognized wage m u l t i p l i e r posits that f o r every d o l l a r spent, 

1.9 d o l l a r s of economic a c t i v i t y i s generated. Thus, even using 

the conservative estimate of $250 m i l l i o n i n l e s t d r i v e r 

cem.pensation, the actual loss to the economy from merger-related 

diversions w i l l be i n the neighborhood of $475 m i l l i o n . 

In my opinion as a transportation economist, the 

magnitude of t h i s impact strongly indicates that r a i l r o a d 

d iversion of truck cargoes should be monitored to ensure that 

such diversion i s not the r e s u l t of u n f a i r p r i c i n g practi.ces and 

3./ The $50,000 compensatior figu r e i s the median of the average 
compensation l e v e l s f o r truckload d r i v e r s and those f e r higher 
paid less-than-trucklcod ("LTL") and parcel t;ervice d r i v e r s . The 
median was us 3d because, measured e i t h e r by t o t a l revenue or by 
t o t a l employees, the r a t i o of truckload t r a f f i c to combined LTL 
and parcel t r a f f i c i s approximately 50/50. 



does not threaten the a b i l i t y of the motor c a r r i e r industry t o 

provide high q u a l i t y service to shippers. Such monitoring i s 

p a r t i c u l a r l y appropriate i n l i g h t ef the fact t h a t none of the 

divei.-^ion estimates calculated by Applicants' consultants ( f o r 

any transaction) has ever been compared to what a c t u a l l y happened 

f o l l o w i n g the transaction. Ainsworth Deposition Transcript at 

74-75; Roberts Deposition Transcript at 118. This merger, i f 

approved, therefore provides an excellent opportunity to gather 

information that weuld be useful not only i n monitoring the 

ef f e c t s of t h i s transaction, but also i n evaluating the possible 

e f f e c t s of fu t u r e transactions. We suggest th a t the Applicants 

therefore be required to report to the Board on a semi-annual 

basis the volume of cargo d i v e r t e d from truck t o r a i l , and the 

r a t i o of revenues derived therefrom to the cost of providing r a i l 

carriage f e r these cargoes. 

I I . Union P a c i f i c Motor Freiaht Employees 

I have been asked as part of my review of the labor 

e f f e c t s ef the Application to describe the nature of the work 

performed by the employees of Union Pacific }^otor Freight 

("UPMF"). 

As of the date ef t h i s statement, the IBT represents 

346 UPMF employees, approximately 300 of whom are active members. 

Tnis number has declined by approximately 50 workers i n the past 

year because of UP's practice of contracting l o c a l cartage work 



10 

out t o non-UPMF vendors. As a r e s u l t of t h i s contracting-out, 

the remaining UPMF jobs are confined almost e x c l u s i v e l y te work 

w i t h i n the r a i l yards. 

Member UPMF workers' job c l a s s i f i c a t i o n s f a l l i n t e 

three basic categories: (1) ramp drivers ("hostlers") and 

groundmen who load and unload, move, guide, and secure containers 

and t r a i l e r s w i t h i n the r a i l yard; (2) crane operators who load 

and unload containers and t r a i l e r s ; and (3) mechanics who 

maintain UP equipment. V i r t u a l l y a l l of the v.'ork i s performed i n 

the r a i l yards i n d i r e c t support of UP's r a i l service. Unlike 

general over-the-road haulage, the work here described i s quite 

spec Uized, and the s k i l l . ' ^f these workers are net generally 

tra n s f e r a b l e to app l i c a t i o n s outside of the r a i l yard. Because 

ef the specialized nature of t h i s r a i l r o a d work, i t weuld be 

d i f f i c u l t f o r any UPMF workers who lo s t t h e i r jobs t o f i n d 

comparable employment elsewhere. 

That the UPMF employees' work consists of pro v i d i n g 

r a i l services and i s c o n t r o l l e d d i r e c t l y by the r a i l r o a d i s 

f u r t h e r demonstrated by the fo l l o w i n g provisions from a 

representative UPMF/IBT Local Agreement: 

5.2 S t a r t i n g Times 

Moreover, the s t a r t i n g times s h a l l remain constant 
during anv given work week unless i t i s known by 
1-he fimplover one and one-half (1-1/2) hours before 
a .qtart time that a t r a i n w i l l be l a t e . The 
Employer s h a l l be allowed to have two (2) f l o a t i n g 
s t a r t times. . . . These s t a r t times s h a l l be 
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u t i l i z e d by the Employer . . . i n order t e meet 
the t r a i n schedules, (emphasic added) 

As t h i s contract p r o v i s i o n dem.onstrates, work i s scheduled around 

the t r a i n schedules because the work performed i s e n t i r e l y i n 

support of r a i l t r a n s p o r t a t i o n functions. 
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QUANTUM CHENHC.AL CORPORATION 

' — - / P i i n / „ - D - - . 

lical Corporation ("Quantum") wishes to submit its comments on the 

subject proceeding which is pending before the Surface Transportation Board ("the Board")- In 

particular. Quantum wishes to raise four issues which it believes merit consideration by the Board 

in this proceeding and to propose four conditions upon approval ofthe merger. 

As a preface to its comments, Quantum would like to give the Board some background 

information in order to establish the context within which Quantum views the proposed merger. 

Quantum is a manufacturer of polyolefin resins and petrochemicals. 'While a pound of its 

products may be transported by several modes of transponation in the distribution chain from 

point of manufacture to customer, by and large the chief transportation mode by which 

Quantum's products ue shipped is by covered hop ter rail car and rail tank car Quantum makes 

approximately 20,000 rail car shipments of its products annually, n-ioving 3 .7 billion pounds of 

' Quaiitum is the largest domestic producer of polycth,. lene rcsin, industrial cthyi alcohol and di-ethyl ether 
aiid the second leading domestic producer of \inyl acetate monomer and acetic acid 
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products out of six major manufacturing and four minor manufacturing facilities in six states and 

into six regional distribution centers in six states." 

Within Quantum's industry, transport;, .ion is the second largest cost after feedsiccks Tne 

competitiveness of polyethylene resins with other materials is affected, generally, by the cost of 

transportation and, specifically, by the cost of bulk rail transportation U'nreasonable raii 

transportation rates which cannot be passed along to customers (and ultimately to consumers) 

impaa the slim profit margins which polyethylene resin manufacturers average over an economic 

cycle. Altemate modes of transportation to rail are neither viable nor cost-effective 'In additior̂  

Quantum's ability to be competitive vithin the polyethylene resin and petrochemical industry is 

affected by its ability to obtain competitive rates for transportation, especially rail transportation 

Changes in the rail transportation network which impact only upon Quantum put it at a 

competitive disadvantage uithin its industry. 

Included in a supplemental application filing by the applicant"* is a letter from Quantum In 

this letter Quantum states that it does not oppose the merger ofthe Union Pacific and the 

Southem Pacific because ofthe benefits in improved service and capital investment which will 

^ Quantum's major manufactunng facilities are located at LaPorte, '̂cxas: Chocolate Bayou, Texas, Port 
Arthur, Texas; Morris, Uhnois; Tuscola, Illinois and Clinton, Iowa. Its minor manufacturing facilities are located 
at Heath. Ohio; Fairport Harbor, Ohio; Crockett Texas. Anaheim, California and Newark. New jersc> Its regional 
distribution centers are located at Atlanta, Georgia, Ba>town, Texas; San Bemadino, Califcr.ja; Garj , Illinois and 
Findem; New Jersey. 

' Competing mode of transportation are not \iable or cosi effective alternatives to rail because of the large 
volumes of product w hich arc produced and shipped in bulk each year, the high unit volume which can be shipped 
in each rail car and the e.vtensi%e infrastructure investments in bulk rail transportauon within the polyet'iylene 
resm industiy 

' UP;SP-36. 

Page 2 



QCC-2 

result. Yet, Quantum remains very concemed about the effects which the proposed merger will 

have upon source competition tor rail transportation services and upon the rates for freight 

originating from points where the number of rail carrier competitors will be reduced Quantum is 

naticularly concemed about the effects the merger will have in the Gulf coast region of Texas 

V Iiere it has large manufacturing and distribution locations. Quantum believes that the agreemtnt 

between the Union Pacific and the Burlington North-̂ n. Santa Fe ("UP/BNSF Agreement"), 

which has been proffered as a remedy to any dinunution of competition which the merger may 

proQuce, is not sufficient, in and of itself, tc assure the current level of competitiveness amongst 

rail carriers Neither is the UP/BNSF Agreement solely adequate to prevent unreasonable rates 

fi'om being charged by the remaining rail caniers. 

Quantum has identified ̂ bur issues which it believes merits the Board's consideration in 

this proceeding. The first issue is the loss of new competitive opportunities should the merger be 

approved as proposed by the applicants. Quantum's Chocolate Bayou, Texas facility is solely 

served by, or captive on, the Union Pacific. Prior to the announcement ofthe merger. Quantum 

was in discussion with the Southem Pacific regarding the constmction of a rai! line from 

Galveston, Texas to Chocolate Bayou which wouid serve Quantum's Chocolate Bayou 

manufacturing f' ;ility, as well as manufacturing facilities for Amoco Chemicals in Chocc! .:e 

Bayou and Dow Chemical in Freeport, Texas. These discussions had progressed to a high level in 

both the Quantum and Southem Pacific organizations After the merger was announced the 

Southem Pacific stopped further discussion regarding the build-in project at Chocolale Bayou 

Quantum was left with the ifipression that this project would be aban<1oncd under a mergi d 
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Union Pacific and Southem Pacific. Quantum (as well as the other shippers which would have 

been served by the new rail line) will lose this opportunity for direct competition in originating 

freight between the Union Pacific and another class I rail carrier if the merger is approved as 

proposed Quantum is not aware of any other rail carrier which could undertake constmction of 

the altemative rail access to Chocolate Bayou Nor is Quantum aware of any rail carrier which 

would be interested in undertaking such a project after the merger is approved.' 

i he second issue is the loss of competitive opportunities between existing originatmg 

points. Quantum presently has a manufactu' mg facility at Chocolate Bayou, Texas, which is 

captive on the Union Pacific, and a manufacturing facility at Williams, Texas, which is captive on 

the Southern Pacific Both facilities have the ability to produce similar polyethylene products. By 

leveraging its ability to swing production capacity for these similar products between the two 

manufacturing facilities Quantum is able to take advantage of the current competition between the 

Union Pacific and the Southem Pacific for originating freight traffic Quantum will lose thJs 

competitive opportunity should the merger be approved as proposed, since both Chocolate Bayou 

and Williams will be captive on the merged Union Pacific/S juthem Pacific. Quantum will no 

longer be able to utilize geographic leverage to obtain coinpetii-ve rail rates for these origin 

points 

The thii J issue is the loss of competition at industries served by the Southem Pacific via 

Econorail at BaMown, Texas It ir unclear whether or not Seapac will be covered by the BN/SF 

' While the Burlington Northern/Santa Fe is a logical candidate to pick up this project, public statements to 
dati inuicate that the Burlington Nort .em/Santa Fe sees exercse of its trackage rights undc:r the UP/BNSF 
Agreement as a cost-effective altemative to the construction of new rail lines 
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Agreement. "Quantum presently uses Seapac for regional distribution and has the present ability to 

ship to and from this distribution center either by the Union Pacific or the Southem Pacific. ' I f 

Econorail is not covered by the UP/BNSF Agreement, the trackage serving East Baytown and 

Eainorail will become duplicatix e in the merged Union Pacific/Southem Pacific system More 

importantly, only one class I rail carrier will serve Seapac either via Baytown or via East 

Baytowiv Quantum will lose a competitive altemate rail carrier into and from its regional 

distribution center In short. Quantum's distribution center at Seapac will become captive on th; 

merged Union Pacific/Southern Pacific Quantum believes that captivity on the merged Union 

Pacific/Southem Pacific at Seapac ^vill ultimately lead to unreasonable rail rates as a result ofthe 

lack of competition from another class I rail carrier, like the present captivity on the Urion Pacific 

at Chocolate Bayou. 

The fourth issue is maintenance of three class I competitors at Strang, Texas. The 

proposed merger will continue an erosion of class I competitors into and from Strang which 

began w .nin the past year Prior to the Burlington Northern/Santa Fe merger, four class I 

railroads competed for freight from and into Strang '.\mongst these four competitors. Quantum's 

expenence was that the Union Pacific generally had the highest rate, followed by the Buriington 

' Seapac is a commercial warehouse captive on the Union Pacific at Baviown It is served indirectly b\' the 
Southern Pacific v-a Econorail. Econorail is the lom er U S Steel rail yard cunently utilized for rail car storage It 
is captive on the Southem Pacuic at East Bavlown, Texas. 

' In order to ship by the Southern Pacific. Quanmm must first switch cars to Econorail. v.here thev are 
interchanged with the Southem Pacific at the East Bavlown, Texas stauoi Econorail has swi.chinp access to 
Seapac 

* T \ i dasi I earners competing at Suang wcic the Burlington Northern, the Atchison Topeka anti Santa Fc 
("Santa Fe"), the Southem Pacific and the Union Pacific. 
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Northern, then the Santa Fe and the Southem Pacific, which generally had the most competitive 

rates, for shipments between the sane origin and destination points. Subsequent to the merger of 

the Burlington Northem and the Santa Pe, the number of class I competitors at Strang has been 

reduced from four to three After that merger Quantum noticed that rates for the Burlington 

Northern/Santa Fe tended to migrate upwards. Under the proposed merger, competition will be 

further reduced frot.i three to two class I competitors. Quantum fears that such further erosion of 

competition at Strang will again result in rates tending to rise to the higher level of the two former 

competitors. In addition, the rates at Stra.̂ .>, for the two remaining competitors' will be the two 

highest rates compared to when there where four competitors at Strang. This further reduction in 

competition can only result in nnreasonable rates and create a competitive disadvantage for 

Quantum's largest manufacturing facility. 

Quantum believ_'S that the issues which it has raised for the Board's couaideration can be 

adequately addressed by the imposition of certain conditions to the Board's approval of the 

merger. Without such conditions, Quantum believes that any advan -̂'jes in service created by the 

merger will be more than off-set t>y the disadvantages of increased freight costs resulting from the 

diminution of competition among rail carriers, especially in the Gulf Coast of Texas. In today's 

highly competitive markets, good rail service is a Iuxi;ry which can '"e turned into a marketing 

advantage and bad rail service is a logistics problem which must be managed. On the other hand, 

unreasonable rail transportation cost due to a lack of competition comes out ofthe "bottom line" 

' Afler the p.'-posed merger the two class I lail carrier* at Strang will be the Burlington Northem/Sa.nta Fe 
and the Union Pacific/Southera Pacific. 
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and must either be offset by finding reductions in other costs or be absorbed ; ninished 

earnings. 

Quantum respec*̂ ""y sujgest: that the Board consider imposing the following conditions 

upon the proposed merger in order to maintain the present level of competitica amongst class I 

rail carriers and to prevent unreasonable rates for rail transportation due to a lack of source 

competition, especially within the Gulf Coast of Texas. 

First, Chocolate Bayou, Te- as must be opened to access for originating shipments by a 

competing class I rail carrier, such as the Burlington Northem/Santa Fe or the Illinois Central, in 

order to compensate for the build-in opportunity which will be lost with the merger. In the 

altemative, the UP/BNSF Agreement should be modified to allow the Burlington Northem/Santa 

Fe trackage rights to originate shipments from Chocolate Bayou, Texas. The Board's attention is 

directed to the fact that under the UP/BNSF Agreement the Burlington Northem'Santa Fe is 

granted access rights to Mt. Belvieu, Texas'" as consideration for the loss of a Union Pacific 

build-in opportunity to serve Exxon, Chevron and Amoco." 

Second, Williams, Tex is musi be opened to access for originating shipments by 

competing class I rail carriers, such as the Illinois Central or the Burlington Northem/Santa Fe, in 

Mt. Belvieu is presently solely served by tlie SouUiPrn Pacific and no competing class I camer has had 
such access nghts in the past. 

" AU tJ.. ee mdustrits'shippers benefiting hom the rights gianted at Mt Belvieu under the UP/BNSF 
Agreement a''e Quantum's direct competitors. 
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order to compensate for the loss of competition due to geographic leveraging between the Union 

Pacific at Chocolate Bayou and the Southem Pacific at Williams. 

Third, industries in Baytown, Texas, spe'-'fically Seapac, must be opened to access for 

originating shipments by another class I carrier. In the altemative, the UP/BNSF Agreement must 

be clarified with respect to granting access rights to the Burlingtrn Northem/Santa Fe for .̂ 4 vice 

to Seapac and Econorail. 

Finally, access must be granted to a class I rail carrier, such as the Dlinois Central, at 

Strang, Texas in order to preserve the present level of competition by three class I railroads. 

Quantum believes if the Board imposes these conditions upon the merger, both 

improvements in service and preservation of competition can be achieved in the proposed merger. 

Respectfully submitted, 

/ 
I 

Michael P. Ferro 
Quantum Chemical Corporation 
11500 Northlake Drive 
Cincinnati, Ohio 45249 
(513)530-6808 

Attomey for Quautum Chemical Corporation 

Martin' Bercovici 
Keller /' .leckiran 
1001 O. Street, N.W. 
Suite 500 West 
Washington, D C 20001 
(202) 434-4100 

Of Counsel for Quantum Chemical C'jrporatioa 
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I declare under penalty of perjury that the foregoing is tme and cortect. Execuled this 26th day of 
March. 1966. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' RESPONSES TO TEXAS UTILITIES 
ELECTRIC COMPANY'S FIRST SET OF IIMX'ERROGATORIES 

AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

UPC, UPRR, MPRR, SPR, SPT, SSW, SFCSL and DRGW, 

c o l l e c t i v e l y , "Applicants," hereby respond to the discovery 

requests served by Texas U t i l i t i e s E l e c t r i c Compcjny on 

February 23, 1996.i'' 

GENERAL RESPONSES 

The f o l l o w i n g general responses are made w i t h respect 

to a l l of the i n t e r r o g a t o r i e s and document requests. 

1. Applicants have conducted a reasonable search f o r 

documents responsive t o the i n t e r r o g a t o r i e s and document 

requests. Except as objections are noted herein,-' a l l 

I n these responses Applicants use acronyms as they have 
defined them i n the a p p l i c a t i o n . However, f o r purposes of 
i n t e r p r e t i n g the requests. Applicants w i l l attempt to observe TU 
E l e c t r i c ' s d e f i n i t i o n s where they d i f f e r from Applicants' ( f o r 
example, TU E l e c t r i c ' s d e f i n i t i o n s of "UP" and "SP," unl i k e 
/ i'plicants' , include UPC and SPR re s p e c t i v e l y ) . 

Thus, any response that states that responsive documents are 
being produced i s subject t o the General Objections, so tha t , f o r 

(continued...) 



to a l l 

Lonal 

*sponse 

cVioT-rlv w i l l be made availab 
responsive documents have oeen or ̂ .hortly w i l 

,or inspection and copying in .ppiicancs' document depository, 

„hich i s located at tha offices of Covington . Burling i n 

w,-H.ngton, D.C. Applicants w i l l be pleased to assist TU 

K^.c:.ric to locate particular responsive locu>»ent, to the exte 

that the index to the depository does not suffice for th.s 

copies of documents w i l l be .u^plied upon payment ot 
purpose . copies OL V̂..-

, J in fhe case of computer tapes, 
duplicating costs (including, in the 

costs 'or programming, tapes and processing time) . 

, production of documents or information does no-

, necessarily imply that they are relevant to t h i s proceeding, 

not to be construed as waiving any objection stated herein 
3 certain of the documents to be produced contai 

J .ensitive shipper-specific and other confidential information 

applicants are producing these documents .ub^ect to the 

protective order that has been entered i n t h i s proceeding. 

4 i n line with past practice in cases of this 

nature, Applicants have not secured v e r i f i c a t i o n s for the an 
hereir Applicants are prepared to discu 

to interrogatories herein, i^yy 
. . Hf rhis i s of concern with respe 

the matter w.th TU Electric i f t h i s 

any particular answer. 

i ( ..continued) ,̂.4̂ „̂  ro attorney-client privilege 
example, any documents ',;,̂ °,fr"product doctrine (Sen 
(General *i^="°:,f „ot beLg produced. 
Objection No. 2) are 
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GENERAL OBJECTIONS 

The fo l l o w i n g objections are made with respect to a l l 

of the i n t e r r o g a t o r i e s and document requests. Any ad d i t i o n a l 

s p e c i f i c objections are stated at the beginning of the response 

to each i n t e r r o g a t o r y or document request. 

1. Applicants object to production of, and are not 

producing, documents or information subject to the attorney-

c l i e n t p r i v i l e g e . 

2. Applicants object to production of, and are not 

producing, documents or information subject tc the work product 

doctrine. 

3. Applicants object to production of, and are not 

producing, documents prepared i n connection v».th, or mformatior 

r e l a t i n g t o , possible settlement of t h i s or any other proceeding 

4. Applicants object to production of, and are not 

producing, p u b l i c documents that are r e a d i l y available, i n c l u d i r 

but not l i m i t e d to documents on public f i l e at the Board or the 

Sec u r i t i e s and Exchange Commission or clip p i n g s from newspapers 

or other p u b l i c media. 

5. Applicants object to the production of, and are 

not producing, d r a f t v e r i f i e d statements and documents r e l a t e d 

thereto. I n p r i o r r a i l r o a d consolidation proceedings, such 

documents have been treated by a l l p a r t i e s a protected from 

production. 



6. Applicants object to providing information or 

Documents that are as r e a d i l y obtainable by TU E l e c t r i c from i t s 

own f i l e s . 

7. Applicants object tc the extent that the 

i n t e r r o g a t o r i e s and document requests seek hi g h l y c o n f i d e n t i a l or 

sen s i t i v e commercial information (including i n t e r a l i a , contracts 

containing c o n f i d e n t i a l i t y clauses p r o h i b i t i n g disclosure of 

t h e i r terms) that i s of i n s u f f i c i e n t relevance to warrant 

production even under a protective order. 

8. Applicants object to the d e f i n i t i o n s of " r e l a t i n g 

» t o " as unduly vague. 

9. Applicants object to I n s t r u c t i o n s Nos. 2, 3 and 4 

and the d e f i n i t i o n of " i d e n t i f y " when uaed wich reference to 

documents to the extent that they seek to impose requirements 

that exceed those s p e c i f i e d i n the applicable discovery rules and 

guidelines. 

10. Appli'-ants object to Instru^'tions Nos. 2, 3 and 4 

and tne d e f i n i t i o n of " i d e n t i f y " when used w i t h reference t o 

documents as unduly burdensome. 

11. Applicants object to the i n t e r r o g a t o r i e s and 

document requests to the extent that they c a l l f o r the 

preparation of special studies not already j.n existence. 

12. Applicants object to the i n t e r r o g a t o r i e s and 

document req.. :2sts as overbroad and unduly burdensome to .he 

extent t h a t they seek informaticn or documents f o r periods p r i o r 

to January 1, 1993. 



SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Inter r o g a t o r y No. 1 

"Does the Settlem^ent Agre'-ment permit BN/Santa Fe to 
transport TU E l e c t r i c coal t r a i n s tetwe'^n Shreveport and Tenaha?" 

Response 

Subject t o the General Objections stated above, 

Applicants respond as follows: 

Yes, but only as part of an overhead movement between 

Tenaha and Memphis. 

Inter r o g a t o r y No. 2 

"Does the Settlement .Agreement permit BN/Santa Fe to 
interchange TU E l e c t r i c coal t r a i n s w i t h the KCS at Shreveport?" 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

No. 

I n t e r r o g a t o r y No. 3 

"Is there any legal p r o h i b i t i o n now preventing 7^5 and 
SP from interchanging TU E l e c t r i c coal t r a i n s at Shrevepo..- f o r 
t r a n s p o r t a t i o n by SP to and from Te..aha?" 

Response 

Subject to the General Objections stated above, 

Applicants respond as follows: 

No. 

I n t e r r o g a t o r y No. 4 

I d e n t i f y a l l documents r e l a t i n g to p o t e n t i a l UP or SP 
coal t r a n s p o r t a t i o n service to TU E l e c t r i c ' s Martin Lake 
Generating S t a t i o n . " 



- 6 -

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly vagi 

and unduly burdensome, and overbroad i n that i t includes requests 

f o r x.-'to'mation that i s neither relevant nor reasonably 

calculated to lead to the c:i.o':overy of admissible eviden-e. 

Interrogatory No. 5 

" I d e n t i f y a l l documents (other than those already i n 
Applicants' Documc^nt Depository) that r e f e r to the impact of the 
proposed merger cf UP and SP on coal cransportation service to 
any of the f o l l o w i n g TU E l e c t r i c generating Stations: 

(a) Monticello; 

(b) Martin Lake; or 

(c) Big Brown. 

Response 

Subject to the General Objections stated above. 

Applicants respond as follows: 

Responsive documents located m the f i l e s of p e r t i n e n t 

executives and the coal marketing groups of UP and SP w i l l be 

produced. 

Document Request No. 1 

"Proauce a l l documents i d e n t i f i e d i n response t o 
I n t e r r o g a t o r y No. 4." 

Response 

See the Response to I n t e r r o g a t o r y No. 4. 

Document Request No. 2 

"Produce a l l documents i d e n t i f i e d i n response t o 
I n t e r r o g a t o r y No. 5 . " 

) 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on th-'s l l t h 

day of March, 1996, I caused a copy of the foregoing document 

to be served by ^ and on John H. LeSeur, counsel f o r Texas 

U t i l i t i e s E l e c t r i c Company, at Slover & Loftus, 1224 

Seventeenth Street, N.W., Washington, D.C. 20036, and by 

f i r s t - c l a s s mail, postage prepaid, or by a more expeditious 

manner of d e l i v e r y on a l l p a r t i e s appearing on the r e s t r i c t e d 

service l i s t established pursuant to paragraph 9 of the 

Discovery Guidelines i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Comipetition 
Suite 50C Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

M]ZJ1^ 
Michael L. Rosenthal 
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March 6, 1996 
«os 34T-nro 

BY IL?VND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & Cons t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 3276C, Union P a c i f i c 
Corporation, Union Pacific Railroad Company, 
and Missouri P a c i f i c Railroad Company --
Control and Merger -- Southern P a c i f i c 
Transportation Company, St. Louis Southwe.«5cem 
Railway Company, SPCSL Corp., and the Denver & 
Rio Grande Western Railwav Companv 

Dear Mr. Se^-^^tary: 

Enclosed f o r f i l i n g i n the referenced proceeding please . 
f i n d an o r i g i n a l and twenty (20) copies of the Appeal of Entergy 
Services, Inc., Arkansas Power & Light Company, Gulf States 
U t i l i t i e s Company and the Western Coal T r a f f i c League from 
Administrative Law Judge Nelson's Order Denying RequeSw to Take 
Certain Depositions, together w i t h Appendix I thereto (ESI-8, 
WCTL-7). Also enclosed are the o r i g i n a l and twenty (20) copies 
of ADp<;ndix I I to the Appeal, which Appendix contains h i g h l y 
c o n f i d e n t i a l information and i s therefore be-'.ng separately f i l e d 
uncier seal (ESI-9, WCTL-8) . 

Also enclosed are WordPerfect 5.1 dis k e t t e s containing 
Entergy/WCTL's f i l i n g s . 

An ex t r a copy of t h i s l e t t e r and of each of these 
f i l i n g s i s enclosed. Kindly indicate receipt and f i l i n g by time-
stamping such copies and r e t u r n i n g 
l e t t e r . 

them to the bearer of t h i s 



The Hon. Vernon A. Williams 
March 6, 1996 
Page 2 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely 

Christopher A. M i l l s 

CAM/mfw 
Enclosures 

cc: (With enclosures including Appendix I I ) 

Arvi d E. Roach I I , Esq. (via telecopier) 
Paul Cunningham, Esq. (via telecopier) 
Erika Z. Jones, Esq. i v i a telecopier) 

(With enclosures excluding Appendix I I ) 

Carol A. Harris, Esq. (via telecopier) 
Louise A. Rinn, Esq. (via telecopier) 
Restricted Service L i s t (via f i r s t class mail) 
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SURFACE TRANSPORTATION BOARD 

UNIOi: PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSObTlI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGL.' - SOUTHERN 
PACIFIC RAIL CORPORATICN, SOUTHERN 
PACIFIC TRANSPORTATI?N 'JOMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

F-- nance Docket 

APPEAL OP ENTERGY SERVICES, INC., ARKANSAS 
POWER & LIGHT COMPANY, GULF STATES UTILITIES 
COMPANY AND THE WESTERN COAL TRAFFIC LEAGUE 
FROM ADMINISTRATIVE LAW JUDGE NELSON'S ORDER 
DENYING REQUEST TO TAKE CERTAIN DEPOSITIONS 

ENTERGY SERVICES, INC. and i t s 
a f f i l i a t e s /^KANSAS POWER & 
LIGHT COMPANY, GULF STATES 
UTILITIES COMPANY and the 
WESTERN COAL TRAFFIC LEAGUE 

OF COUNSEL: 

Slover Sc Loftus 
1224 Seventeenth Street 
Washington, D.C. 20036 

Dated: March 6, 1996 

N.W. 

By: C. Michael Loftus 
Christopher A. M i l l s 
Andrew B. Kolesar I I I 
P a t r i c i a E. Kolesar 

1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attomeys and P r a c t i t i o n e r s 



EXPEDITED CONSIDERATION REQUESTED 

Bt'FORE THE 
SURFACE TRANSPORTATION BOARD 

ESI-8 
WCTL-7 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIF.T TRANSPORTATION COMPANY, 
ST. LoUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

APPEAL OF ENTERGY SERVICES, INC., ARKANSAS 
POWER & LIGHT COMPANY, GULF STATES UTILITIES 
COMPANY AND THE WESTERN COAL TRAFFIC LEAGUE 
FROM ADMINISTRATIVE LAW JUDGE NEISON'S ORDER 
DENYING REQLTEST TO TAKE CERTAIN DEPOSITIONS 

Entergy Services, Inc., and i t s a f f i l i a t e s Arkansas 

Power Sc Light Company and Gulf States U t i l i t i e s Company (collec

t i v e l y , "Entergy') and the Western Ccal T r a f f i c League ("WCTL") 

hereby j o i n t l y appeal from, the order of Administrative Law Judge 

Jerome Nelson entered March 1, 1996, denying t h e i r requests (1) 

that BN/Santa Fe ce ordered to produce Mr. Sami M. Shalah, i t s 

Assistant Vice President Coal Marketing, f o r d*»p<̂ gition, and (2) 

that Applicants be ordered to produce Mr. F. M. Gough, Business 

Director i n the Energy Marketing group of Union P a c i f i c Railroad 

Company's ("UP") Marketing and Sales Department, and Mr. J.T. 



Hutton, Director-Coal Marketing & Sales of Southern P a c i f i c Lines 

("GP"), f o r deposition.^ In support of t h i s Appeal, Entergy/ 

WCTL state as fol l o w s : 

BACKGROUND 

On February 15, 1996, i n accordance w i t h the Discovery 

Guidelines applicable to t h i s proceeding, Entergy/WCTL transmit

ted a w r i t t e n request to counsel f o r Burlington Northern Ganta Fe 

("BN/Santa Fe") t o depose Mr. Sami M. Shalah, Assistant Vice 

President Coal Marketing t o r BN/Santa Fe, who had been i d e n t i f i e d 

as the i n d i v i d u a l i n BN/Santa Fe's coal marketing department w i t h 

primary r e s p o n s i b i l i t y f o r the Entergy account. Entergy/WCTL 

stated that they wished to inquire i n t o issues regarding the 

p a r t i c u l a r impact of the merger on Entergy and regarding the 

e f f e c t of the proposed UP/SP merger and Applicants' Settlement 

Agreement w i t h BN/Santa Fe on competition f o r the movement of SP-

or i g i n a t e d Colorado/Utah coal, which issues only a knowledgeable 

ix i d i v i d u a l i n BN/Santa Fe's coal marketing department such as 

Mr. Shalah could address. 

S i m i l a r l y , on Feoruary 16, 1996, Entergy/WCTL transmit

ted a w r i t t e n request t o counsel f o r the Applicants t o depose two 

in d i v i d u a l s from UP and SP's coal marketing departments 

respectively, Mr. F.M. Gough and Mr. J.T. Hutton. Entergy/WCTL 

stated that Messrs. Gough and Hutton held p o s i t i o n s of primary 

^ Judge Nelson entered t h i s order oraxly at a discovery 
conference i n t h i s p'-oceeding held on March 1, 1996. 
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importance w i t h regard to relevant issue, of concern -- i . e . the 

competition between UP and SP to o r i g i n a t e coal from e i t h e r 

Colorado/Utah or the Powder River Basin. In a d d i t i o n , Entergy/ 

WCTL stated that other Applicant witnesses who had s'ibmitted 

v e r i f i e d statements as part of the merger a p p l i c a t i o n had 

tt.CLxixed, at t h e i r depositions, that they were unable t o address 

issues w i t h i n the areas of Messrs. Gough's and Hutton's exper

t i s e . 

By l e t t e r dated February 28, 1996, BN/Santa Fe denied 

Entergy/WCTL's request to depose Mr. Shalah, claiming t h a t as a 

non-applicant's employee who had not submitted w r i t t e n testimony, 

Mr. Shalah should not be required to appear at .t deposition. 

BN/Santa Fe added that other unspecified witnesses could address 

the issues to be raised by Entergy, WCTL. 

Likewise, by l e t t e r also dated February 28, 1996, the 

Applicants denied Entergy/WCTL's request to depose Mr. Gough and 

Mr. Hutton. I n t h i s l e t t e r . Applicants complained of che burden 

associated w i t h a d d i t i o n a l discovery, and characterized Entergy/ 

WCTL's desire t o depose n o n - t e s t i f y i n g witnesses as " t r o u b l i n g , " 

given the f a c t t h a t Applicants had previously made witnesses wii.*. 

knowledge of the coal t r a n s p o r t a t i o n business a v a i l a b l e ; s p e c i f i 

c a l l y , witnesses King/Ongerth, Peterson, Gray, and Sharp. 

A f t e r receiving these responses, Entergy/WCTL immedi

a t e l y requested th a t Judge Nelson address the subject of these 

requested depositions at the discovery conference scheduled f o r 

March 1, 1996 Copies of Entergy/WCTL't l e t t e r s requesting the 
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depositions, BN/Santa Fe's and Applicants' responses denying the 

requests, and Entergy/WCTL's l e t t e r s to Judge Nelson are attached 

f o r the Board's convenience as Appendix I . 

On March 1, 1996, Judge Nelson heard argument from 

counsel f o r several p a r t i e s , including counsel f o r Entergy/WCTL, 

regarding th :• a b i l i t y of interested p a r t i e s to depose "non-

t e s t i f y i n g " witnesses. In addition, "^Jge Nelson heard both the 

Applicants and BN/Santa Fe argue f o r a complete preclusion of 

testimony by such witnesses. Despite r u l i n g that he would not 

adopt a d i s t i n c t i o n between t e s t i f y i n g and n o n - t e s t i f y i n g w i t 

nesses f o r purposes of depositions,^ Judge Nelson denied Ent

ergy/WCTL' s request to take the depositions i n question.^ Judge 

Nelson based t h i s r u l i n g from the bench upon ( i ) h i s perception 

^ See Transcript of March 1, 1996 Discovery Conference before 
the Honorable Jerome Nelson (hereinaftei", "Tr. at " ) , at 1456 
("I don't know of anything i n the C o n s t i t u t i o n or the I n t e r s t a t e 
Commerce Act or the Administrative Procedure Act or the regulations 
of the Surface Transportation Board that hold that people are 
immune from depos.ition merely because they didn' t submit proposed 
testimony."); Tr. at 1502 (Precedent c i t e d by UP "doesn't draw any 
d i s t i n c t i o n between ' t e s t i f y i n g ' and ' n o n - t e s t i f y i n g ' witnesses."); 
Tr. at 1524 ("I io not choose to make a dichotomy between t e s t i f y 
ing witnesses and n o n - t e s t i f y i n g witnesses."). 

^ I t appears that Judge Nelson may have been swayed by the 
Applicants' c i t a t i o n of Docket No. 37021, Annual Volume Rates on 
Coal -- Rawhide Junction. WY to Sergeant B l u f f . IA. Decision served 
Jan. 4, 1985, f c r the proposition that the Board generally 
disfavors depositions. This argument, however, ignores the f a c t 
that u n l i k e ordinary proceedings i n which a party must seek special 
Board permission i n order to take a deposition, "pre-granted" 
autho " i t y f o r depositions already e x i s t s i n t h i s extraordinary 
proceeding. See i 6 of the Discover^' Guidelines i n t h i s proceeding 
ser-ved Dec. 7, 1995. The Board therefore should not condone the 
Applicants' e f f o r t to force t h i s proceeding, which has been 
expedited at t h e i r request, i n t o the mold cf other, more ro u t i n e 
Board proceedings. 
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that p r i o r witnesses had t e s t i f i e d to c e r t a i n f the relevant 

issues i n an adequate fashion; ( i i ) his perception th a t c e r t a i n 

issues t o be raised i n the subject depositions d i d not appear 

relevant; and ( i i i ) h is apparant pre-determination of the merits 

of Entergy s p o s i t i o n i n t l ^ s proceeding." Relevant portions of 

the t r a n s c r i p t of the March 1 discovery conference containing 

Judge Nelson's r u l i n g s are included i n Appendix I I , which Ent

ergy/WCTL have today f i l e d separately under seal due to the 

highly c o n f i d e n t i a l nature of c e r t a i n portions of the argument. 

ARGUMENT 

1. Legal Standard 

The Board's regulations provide that appellate review 

of the decisions of employees i s proper "to correct a clear e r r o r 

of judgment or to prevent manifesc i n j u s t i c e . " 49 C.F.R. § 

1115.1(c). I n t h i s instance. Judge Nelson's denial of Entergy/ 

" Judge Nelson a l t e r n a t i v e l y based his denial of Entergy/ 
WCTL's request to depose Applicants' Messrs. Gough and Hutton upon 
a purported ti m i n g defect. This defect, however, stemmed e n t i r e l y 
from the Applicants' twelve-day d f l a y i n responding t o Entergy/ 
WCTL's deposition requests. In p a r t i c u l a r , the Applicants 
responded to Entergy/WCTL's February 16, 1996 request at 9:47 p.m. 
on the evening of February 28, 1996, nearly s i x hours a f t e r the 
4.00 p.m. deadline to notice disputes f o r the March 1, 1996 
discovery conference. I n l i g h t of the s i m i l a r i t y of subj'^cts f o r 
the Shalah, Gough, and Hutton depositions, however, coi e l f o r 
Entergy/WCTL neverthexess noticed the issue f o r the .larch 1 
conference by l e t t e r sent v i a facsimile on the morning o^ Fabruary 
29, 1996. 
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WCTL's request 5 f o r depositions both vas a "clear e r r o r of 

judgment" and w i l l work a "manifest i n j u s t i c e . " * 

S p e c i f i c a l l y , the issues of conceir. t o Entergy/WCTL 

invol-^ed p a r t i c u l a r sets of relevant facts of which none of 

Applicants' or BN/Santa Fe's t e s t i f y i n g witnesses possessed other 

than rudimentary knowledge. These facts d i r e c t l y pertained to 

the issues to be raised by Entergy and WCTL i n t h e i r Comments (to 

be f i l e d March 29, 1996) and to Entergy's Inconsistent Applica

t i o n (to be f i l e d Mar^h 29, 1996 as w e l l ) . 

2. Entergy/WCTL Sought t o Depose these 

Indi v i d u a l s Regarding Relevant Information 

( i ) N.r. Shalah 

As indicated i n i t s February 15, 1996 l e t t e r to BN/San

ta Fe, Enterg-^'s request t o depose Mr. Shalah was based upon the 

s p e c i f i c need f o r information regarding the nature of the compe

t i t i o n t hat BN/Santa Fe would be l i k e l y to provide f o r coal 

movements to Entergy's Nelson and White B l u f f power plants i f the 

^oard approves the subject Application. S p e c i f i c a l l y , Entergy 

sought t o develop information pertinent t o the v i a b i l i t y of 

BN/Santa Fe's p a r t i c i p a t i o n i n future Entergy coal movements from 

the only i n d i v i d u a l w i t h d i r e c t knowledge of the competitive 

forces at work w i t h respect to such movements. Nevertheless, 

^ At the outset o*' f-ie March 1 discovery conference. Judge 
Nelson acknowledged t a a t he had not had an opportunity t o f a m i l i a r 
ize himself with the issues i.nder consideration. Tr. at 1482. 
Furtherm.ore, Judge Nelson indicated that scheduling constraints 
woulc preclude any lengthy evaluation of the many disputes to be 
heard that day. I d . at 14 94. 
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a f t e r f i r s t i n q u i r i n g i n t o the pre- and post-merger competitive 

r e l a t i o n s h i p between the c a r r i e r s serving Entergy's plants, Judge 

Nelson ruled that he was "not g e t t i n g why you want t h i s Bur-l.'.ng-

ton Northern (sic) t o witness what t h i s i s about," t h a t he "[d.'d] 

not see the need f o r t a i s " and that he would deny Entergy's 

request on that basis. Tr. at 1647-48. 

( i i ) Messrs. Gough and Hutton 

S i m i l a r l y , as indicated i n t h e i r February 16, 1996 

l e t t e r to the Applicants, Entergy/WCTL's request to depose 

Messrs. Gough and Hu-ton was based upon WCTL's need t o i n q u i r e 

i n t o issues concerning the e f f e c t of the m'^rger upon competition 

bcitween UP-originated and SP-originated coals, and Entergy's need 

to i n q u i r e i n t o the impact of the proposed merger on competition 

f o r the movement of coal t o the Nelson and White B l u f f p l a n t s . 

These competitive concerns impact d i r e c t l y upon the p o t e n t i a l 

harm of the merger t o members of the shipping p u b l i c . Unlike his 

r u l i n g upon Entergy's request to depose Mr. Shalah, however. 

Judge Nelson's denial of permission to depose Messrs. Gough and 

Hutton lacked any consideration of the r3levan,e of the w i t 

nesses' testimony. To the contrary, Judge Nelsor. made an appar

e n t l y d i s p o s i t i v e determination of the rsq^jest on the basis of a 

t i m i n g objection, but l a t e r suggested that his r u l i n g had been 

based both upon a timing defect and upon a lack Ox rele\'-ar -e --

despite the fa c t that he had allowed no argument regarding chat 

issue. The f o l l o w i n g excerpt from the t r a n s c r i p t of the Mcrch 1 

-7-



discovery conference r e f l e c t s the e n t i r e argument permitted w i t h 

respect t o Mr. Gough and Mr. Hutton: 

JUDGE NELSON: 

MR. MILLS: 

MR. ROACH: 

GTJDGE NELSON: 

Who else do you want? 

We have also requested that two witnesses from the 
applicants, Mr. Goth (sic) of the Union P a c i f i c ' s 
Coal Marketing Department, and Mr. Hutton of the 
Southern Pac i f i c ' s Coal Marketing Departm.ent. 
That request was -- i t ' s t e c h n i c a l l y out of time. 
I t was served yesterday morning. I don't know 
whether Mr. Roach intends to object to i t or not, 
but i t covers several of the same subjects we 
wanted t o go i n t o v" t h Mr. Shala (sic) . 

I do intend to object, but i t ' s governed by the --

Sustained. I am denying that request. So I am 
denying the deposition as to a l l three. 

MR. MILLS; 

JUDGE NELSON; 

MR. MILLS: 

JUDGE NELSON: 

May I raise a point of c l a r i f i c a t i o n , Your Honor, 
on your r u l i n g of the deposition of the a p p l i 
cants, my r e c o l l e c t i o n i s that when I began t o 
discuss the mer"'ts, Mr. Roach objected on the 
grounds that i t was not (sic) out of time. We 
didn't notice i t properly. Was that the basis f o r 
your r u l i n g ? 

No. 

We d i d n ' t go i n t o a l l the subjects which we wanted 
t o . 

I was not seeing a s u f f i c i e n t connection w i t h the 
case t o warrant those depositions r i g h t new and i f 
they were out of time, then that's an a d d i t i o n a l 
ground. We have to have a system to t r y to make 
sense. 

See Tr. at 1649, 1728. To r e i t e r a t e , although Judge Nelson 

refused to hear argument on the merits w i t h respect to Messrs. 

Gough and Hucton, he nevertheless p u z z l i n g l y explained that his 
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r u l i n g had been based upon t h e i r lack of relevance t o the case, 

or i n h i s words, the absence of a " s u f f i c i e n t connection w i t h the 

case." I d . at 172 3. 

Entergy/WCTL submit that the subjects to be addressed 

i n each of the three requested depositions do c o n s t i t u t e relevant 

matters and are therefore proper f o r disco\ery under the Board's 

governing standard. See 49 C.F.R. § 1114.21. tc*-en t i a l jompeti-

t i o n from BN/Santa Fe f o r service to Entergy's plants goes 

d i r e c t l y t c the issues under consideration i n the A p p l i c a t i o n and 

i n Entergy's Responsive Application. S i m i l a r l y , source competi

t i o n between UP-originated and SP-originated coal also e a s i l y 

meets the relevance standard f o r discovery under the Board's 

regulations.* Consequently, Judge Nelson's apparent perception 

that t h i s information was i r r e l e v a n t was i l l - c o n s i d e r e d . I n 

fa c t , as the above-cited argument at the discovery conference 

regarding the two Applicant witnesses shows. Judge Nelson gave 

v i r t u a l l y no consideration at a l l to t h i s question. 

3 . No Other Witnesses Could .\ddress 
the Relevant Issues of Concern 

In a d d i t i o n to meeting the Board's t e s t of relevance, 

the information sought from these threo i n d i v i d u a l s was not 

available from other so-called " t e s t i f y i n g witnesses" who submit

ted v e r i f i e d statements and who were deposed. Absent t h i s 

* In f a c t , during a sepu.:ate l i n e of argument at the discovery 
conference. Judge Nelson himself acknowledged the s i g n i f i c a n c e and 
fundamental relevance of the merger's p o t e n t i a l impact upon coal 
t r a n s p o r t a t i o n . See Tr. at 1618. 



information, Entergy and WCTL w i i l be g r e a t l y disadvantaged i n 

t h e i r e f f o r t s to oppose or seek conditions to t h i s merger de

signed t o ameliorate i t s competitive impacts w i t h respect t o 

ce r t a i n coal movenients. By denying Entergy and WCTL iccess t o 

information t h a t they w i l l need to meet the extremely high burden 

of proof necessary to j u s t i f y the grant of competitive conditions 

to approval of the App l i c a t i o n , Judge Nelson's decision works a 

manifest i n j u s t i c e . 

In a number of p r i o r instances, the Applicants' " t e s t i 

f y i n g witnesses" indicated that they lackea d i r e c t knowledge of 

tho isaue of source competition f o r western coal movements. I n 

add i t i o n , these i n d i v i d u a l s have s p e c i f i c a l l y i d e n t i f i e d Mr. 

Gough, and unnamed persons i n SP's coal marketing department 

(such as Mr. Hutton), as the primary sources of such information. 

For example, Witness Sharp indicated i n his deposition that he 

spoke w i t h Mr. Gough to c l a r i f y data sources and to acqul" 

f a c t u a l information regarding coal t r a f f i c . See Transcript of 

Deposition of Richard G. Sharp, at 21-22. Mr. Sharp also t e s t i 

f i e d t h a t he ne i t h e r spoke w i t h anyone from SP's coal marketing 

department nor made any e f f o r t to determine SP's view of i t s 

a b i l i t y to compete w i t h UP to o r i g i n a t e coal. I d . at 25. 

F i n a l l y , Mr. Sharp t e s t i f i e d that he lacked knowledge of Ent

ergy's Nelson Plant. I d . at 67. 

S i m i l a r l y , UP Witness Peterson t ^ ^ s t i f i e d t h a t he r e l i e d 

upon his coal mai-keting department to make s p e c i f i c determina-

tior-s as to competitive options f o r Enttrgy, and that he pos-
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sessed no expertise as to p r i c i n g f o r service out of the Powder 

River Basin. See Transcript of Deposition of Richard B. Peter

son, at 328, 352-53. 

I n f a c t , counsel f o r the Applicants acknowledged the 

t e s t i f y i n g witnesses' lack of knowledge at the March 1 discovery 

conference, admi t t i n g that there were c e r t a i n l y other witnesses 

w i t h more s p e c i f i c knowledge as to coal movements such as those 

to Entergy's power plants.'' Nevertheless, the Applicants and 

BN/Santa Fe argued that Judge Nelson should adopt a more r e s t r i c 

t i v e standard f o r determining whether " n o n - t e s t i f y i n g witnesses" 

should be deposed. Judge Nelson s p e c i f i c a l l y i-ejected t h i s 

d i s t i n c t i o n . See Tr. at 149S, 1502, 1524-25. As previously 

indicated, however, the Applicants also repeatedly arg^aed tnat 

the Board s p e c i f i c a l l y disfavors a l l depositions, r e l y i n g upon 

the decision i n Annual Volume Rates on Coal, supra at note 3. 

Entergy/WCTL again r e s p e c t f u l l y submit that t h i s argument seeks 

to t r e a t t h i s tremendously s i g n i f i c a n t case i n the same fashion 

as any r o u t i n e matter before the Beard. This argument also 

ignores the December 7, 1995 Discovery Guidelines' s p e c i f i c 

MR. ROACH: [T] he current reasons you're going t o hear are 
v;ell, these people know something th a t the 
other witnesses don't know. And that -- of 
course, that can a"ways be true. . . 

JUDGE NELSOi,; Who bet t e r to t a l k about the meeting that Mr. 
Dealey? 

MR. ROACH: Sure, and there are thousands of meetings th a t 
have taken place that they could l i s t another 
200 people. 

at 1499. 
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approval of depositions of n o n - t e s t i f y i n g witnesses i n t h i s case, 

and should therefore be rejected. 

4. Judge Nelson Improperly Based his Decision 

Upon his Impression of the Merits of the Case 

F i n a l l y , Entergy/WCTL r e s p e c t f u l l y submit t h a t Judge 

Nelson's decision should also be reversed to the extent t h a t i t 

went beyond a mere determination of relevance and instead re-

flect.s Judge Nelson's premature determination of the merits of 

EnterOjy's intended claims i n t h i s case. As noted above. Judge 

Nelson's chief i n q u i r y during the consideration of the requested 

Shalah deposition involved a discussion of UP and SP's a b i l i t y to 

exclude other c a r r i e r s from the market f o r coal t r a n s p o r t a t i o n 

service t o Entergy's plant. This i n q u i r y , however, was complete

l y inappropriate f o r t h i s stage of the proceeding. I n e f f e c t . 

Judge Nelson evaluated Entergy's p o s i t i o n w i t h respect t o the 

impact of the merger (without the benefit of a f u l l e v i d e n t i a r y 

submission), speculated that the merger would not harm Entergy, 

and thereupon ruled that Entergy d i d not "need" competition-

r e l a t e d evidence. Tr. at 1648. This premature determination of 

the merits f l i e s i n the face of proper discovery procedure and 

should not be allowed to stand as a basis f o r a r u l i n g on an 

issue of relevance. 

In a d d i t i o n , the Applicants w i l l undoubtedly defend 

t h e i r p o s i t i o n i n t h i s proceeding w i t h the claim t h a t BN/Santa Fe 

w i l l provide adequate competition, and the Board w i l l subsequent

l y evaluate Entergy's Comments and i t s Inconsistent A p p l i c a t i o n 
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on the basis of Entergy'.s a b i l i t y t o prove a lack of e i f e c t i v e 

competition. Again, the e f f e c t of Judge Nelson's pre-judgment i s 

to deprive Entergy of the a b i l i t y to develop evidence necessai-y 

to enable i t t o meet i t s burden before the substantive decision

making body, i.e the Board, i n t h i s proceeding. 

CONCLUSION 

For the foregoing reasons, Entergy/WCTL request th a t 

the Board reverse Judge Nelson's decision and authorize the three 

requested depositions. In a d d i t i o n , Entergy/WCTL request t h a t 

the Board act i n an expedited fashion i n order to permit Entergy/ 

WCTL to take the rec[uested deposition i n advance of the March 29, 

1996 deadline f o r Comments and Inconsistent Applications.' 

F i n a l l y , f o r the Board's information, Entergy/WCTL are prepared 

take the requested depositions (each of which w i l l l a s t less than 

hal f a day) at any l o c a t i o n that w i l l minimize burden on the 

witnesses. 

* Given the fact that Entergy w i l l f i l e an Inconsistent 
A p p l i c a t i o n , and w i l l therefore have the r i g h t to f i l e r e b u t t a l 
evidence on May 14, 1996, the Beard should not decline t h i s appeal 
on the basis of mootness, should the Board be unable t o decide t h i s 
appeal p r i o r to March 29. 
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Respectfully siibmitted. 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: March 6, 1996 

ENTERGY SERVICES, INC. and i t s 
a f f i l i a t e s ARKANSAS POWER & 
LIGHT COMPANY, GULF STATiS 
UTILITIES COMPANY and the 
WESTERN COAL TRAFFIC LEAGUE 

By: C. Michael Loftus 
Christopher A. M i l l s 
Andrew B. Kolesar I I I 
P a t r i c i a E. Kolesar 
1224 Seventeenth Street 
Washington, D.C. 20036 
(202) 347-7170 

N.W. 

Attorneys f o r Entergy 
Services, Inc. and i t s 
a f f i l i a t e s Arkansas Power & 
Light Company and Gulf States 
U t i l i t i e s Company 
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aoa 347.7iro 

February 28, 1996 

VIA FACSIMILE 

Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . — Control and Merger — 
Sourhern P a c i f i c Corporation, et a l . 

Dear Judge Nelson: 

At the discovery conference scheduled f o r Friday, March 
1 1996, Entergy Services, Inc. and i t s a f f i l i a t e s Arkansas Power 
& Light Company and Gulf States U t i l i t i e s Company ( c o l l e c t i v e l y ̂  
"Entergy") and the Western Coal T r a f f i c League ("WCTL") w i l l seex 
to resolve a discovery dispute with BN/Santa Fe concerning WCTL's 
and Entergy's request t o take the deposition of Sami M. Shalah, 
Assistant Vice President Coal Marketing of the BN/Santa Fe. 

On February 15, 1996, I wrote to Erika Z. Jones, lead 
counsel for BN/Santa Fe, n o t i f y i n g her of our desire to depose 
Mr. Shaiah and of the subjects to be covered a t his deposition. 
Today Ms. Jones responded by l e t t e r , d e c l i n i n g our request to 
make Mr. Shalah a v a i l a b l e f o r deposition testimony. Copies of my 
February 15 l e t t e r t o Ms. Jones and her responsive l e t t e r dated 
today are enclosed f o r your information. 

While Paragraph 6 of the Discovery Guidelines i n t h i s 
proceeding appears to place the burden of seeking r e s o l u t i o n of 
discovery disputes concerning objections to a deposition on the 
objecting party ( i n t h i s case BN/Santa Fe), we believe i t i s 
appropriate t o brin a the matter before you d i r e c t l y rather than 
waiting for BN/Santa Fe to do so i n view of the short time (tour 
weeks) remaining before pa r t i e s such as Entergy and WCTL must 
f i l e t h e i r comments and/or inconsistent or responsive 
applications on the merits i n t h i s proceeding. 



Honorable Jerome Nelson 
January 31, 1996 
Page 2 

Entergy, i n p a r t i c u l a r , intends t o seek conditions 
r e q u i r i n g the Applicants to e i t h e r grant BN/Santa ^f^^rackage 
r i g h t s so as to permit BN/Santa Fe to serve Entergy's White B l u f f 
and Nelson Generating Stations i n Arkansas and Louisiana, or t o 
amend the September 25, 1995 Settlement Agreement between 
Applicants and BN/Santa Fe so as to include these plants as two 
to?one" points t h a t can be served by BN/Santa Fe pursuant t o the 
trackage r i g h t s granted i n the Settlement Agreement. Mr. Shalah 
has knowledge of the competitive s i t u a t i o n s a t both the White 
Bl u f f and Nelson p l a n t s , and he was involved i n competitive 
bidding l a s t August ( s h o r t l y a f t e r the UP/SP merger was 
ainoi n l e d t f o r a p o r i i o n of the Nelson coal t r a f f i c between 
BN/Santa Fe, UP, SP and KCS. His deposition testimony i s 
necessary to enAble Entergy to develop and support the f a c t u a l 
predicate f o r the conditions i t intends t o seek. 

In f u r t h e r support of our c l i e n t s ' request t o take Mr. 
Shalah's deposition, I would note t h a t i n the recent ^N/Santa Fe 
meraer case. Finance Docket No. 32549, i n d i v i d u a l p a r t i e s 
TScludina l i e c t r i c u t i l i t i e s ware permitted t o depose i n d i v i d u a l s 
a? BS and l ^ n t a Fe who had not submitted - - i ^ ^ - ^ ^ f ? ^ r | a c t s " 
support of the a p p l i c a t i o n but who haa knowledge of the f a c t s 
concerning s p e c i f i c competitive s i t u a t i o n s - ^^^^^JJ^^'^'^ Mr. 
Shalah. Without the a b i l i t y to take such P°«^^t°"^' P*̂ ^̂ ,̂ 3 
such as Entergy and WCTL are unable t o develop e s s e n t i a l faets 
cSnSeJning t S I r competitive s i t u a t i o n s from knowledgeable 
witness from the Applicants or part i e s such as BN/Santa Fe who 
are i n the p o s i t i o n of supporting the merger a p p l i c a t i o n from a 
competition standpoint. 

Respectfully submitted, 

Chriswbpher A. M i l l s 

CAM/mfw 

Enclosures 
cc: Erika Z. Jones, Esq. 

Restricted Service L i s t 
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CHHISTOPHEB A. MILLS * 
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.AiairmD 15 lujBoii(uaT February 15, 1995 

VIA TELECOPIER 

Erika Z. Jones, Esq. 
Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Re: Finance Docket No. 32760, Union P a c i f i c Cor
p o r a t i o n , Union P a c i f i c Railroad Company, 
and Missouri P a c i f i c Railroad Company — 
Control and .Merger -- Southern P a c i f i c 
Transportation Companv, ec a l . 

Dear Ms. Jones : 

On behalf of the Western Coai T r a f f i c League and our 
in d i v i d u a l u t i l i t y and producer c l i e n t s , we desire no depose Mr. 
Sami M. Shalah, Assistant Vice President Coal Marketing of the 
BN/Santa F e. We suggest that .Mr. Shalah's deposition be schea-
uled f o r the week of February 26 or .March 4, 1996, i n Washington 
or Fort Worth. 

We wish t o in q u i r e of Mr. Shalah concerning the i m p l i 
cations cf the September 25, 1995 Settlement Agreement between 
the Applicants and BN/Santa Fe with respect to the movement ot 
Colorado/Utah coal by BN/Santr Fe. 

We understand that .Mr. Shalah has r e s p o n s i b i l i t y f or 
the Entergy account at BN/Santa Fe, and th a t he was involved m 
the 1995 bidding f o r the movement cf Powder River Basin coal to 
Gulf States U t i l i t i e s ' Nelson Station. A d d i t i o n a l areas of 
in q u i r y for Mr. Shalah include the 1995 Nelson bidding, the 
f e a s i b i l i t y of competitive service by BN/Santa Fe f o r the move
ment of coal t o the Nelson Station and Ar-kdnL.as Power & Light 
Company's White B l u f f Station both w i t h and w i t h o - t the proposed 
merger, and the i m p l i c a t i o n s of the Septemb'ir 25, 1995 Settlement 



Erika Z. Jones, Esq. 
February 15, 1996 
Page 2 

Agreement with respect t o the a b i l i t y of BN/Santa Fe to provide 
competitive r a i l service to the Nelson and White B l u f f Stations. 

Sincerely yours, 

i 
Christopher A. M i l l s 

CAM:mfw 

cc: Honorarjxe Jerome Neison (via t e l e c o p i e r ) 
Restricted Service L i s t (via t e l e c o p i e r ) 



FEB 28 - 96 14:37 FR WYER BROW PLATT TO 1563B95210b47«34 r.04^21 

M A Y E R . BROWN 8c P L A T T 
ZOOO PENNSVUVANtA AVENUE. N.W. 

: M I C A O O z O i M t t a - s o o o 
AtmUH TCLEX MZftOJ 
S N U S S C L S W A S M I N G T O N , O . C . 2 0 C X ) 6 - I B e a F * C « I M I L C 
HOUSTON a o a - e e i - i > « 7 3 
kONOON 
L O S A N O C L ^ S 
new VOHK 
M e x i c o c m r c o w M c s P O M a c N T 

MUniOUI. NAVAMCTTIL N/^KH r OOjAM 

CRtKAZ. JOMCS 

February 28, 1996 

Bv Pacfllmile 

Christopher A. Mills, Esq. 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et al . Control and Merger --
Southem Pacific Corporation, et a l . 

Dear Mr. Mills: 

We have received your request that we make Mr. Sami M. 
Shalah, the Assistant Vice President Coal Marketing of BN/Santa 
Fe, available for deposition testimony in this proceeding. After 
careful consideration of your request, i t i s BN/Santa Fe's 
position that i t ahould not be required to produce Mr. Shalah for 
deposition testimony. Mr. Shalah ie an employee of a coDcqpany 
that i s jLot a primary applicant here, and he did not siibmit 
testimony in tbis proceeding. He should not be required to make 
himself available for deposition testimony to address issues 
which can be addressed by other witnesses or issues which are not 
relevant to this proceeding. This ie particularly so in light of 
hia aiibstantial daily obligations emd responsibilitiea. 

Accordingly, we respectfully decline your request to make 
Mr. Shalah available for deposition testimony. I f you have any 
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Christopher A. Mills, Esq 
February 28, 1996 
Page 2 

^au'me"' ̂ ^^^^^^"^ ^^^^^"^^ position in this regard, please 

Sincerely, 

Erika ̂ . '^^nea 

cc: The Honorable Jerome Nelson 
The Honorable Vemon Williams 
Restricted Service L i s t 
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February 29, 1996 

VIA FACSIMILE 

Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Streec, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corpox-ation, et a l . -- Control and Merger — 
Southern Pa c i f i c Corporation, et a l . 

Dear Judge Nelson: 

In my l e t t e r to you dated yesterday (February 28th), I 
placed on the agenda f o r tomorrow's discovery conference BN/Santa 
Fe's refusal t o permit the deposition of Sami M. Shalah of 
BN/Santa Fe's coal marketing department to be taken on behalf of 
several of our c l i e n t s i n the above proceeding. 

This l e t t e r i s to advise t h a t , on behalf of the same 
c l i e n t s , we also wish t o bring before you at tomorrow's discovery 
conference the Applicants' refusal to make two i n d i v i d u a l s from 
the UP's and SP's coal marketing departments, Mr. F.M. Gough and 
Mr. J.T. Hutton, a v a i l a b l e f o r deposition. 

The Applicants were requested to make Mr. Gough and Mr. 
Hutton a v a i l a b l e f o r deposition i n a l e t t e r from Mr. Loftus of 
t h i s f i r m to Messrs. Roach and Cunningham dated February 16, 
1996. By l e t t e r dated yesterday, and faxed to us at 9:47 PM l a s t 
night (too l a t e to provide the customary notice of our i n t e n t to 
raise t h i s matter at the March 1 discovery conference, which was 
due at 4:00 PM yesterday), the Applicants have refused to make 
Messrs. Gough and .Mutton available f o r deposition. Copies of Mr 
Loftus' February 16 l e t t e r and Mr. Roach's responsive l e t t e r of 
February 28 are enclosed f o r your information. 



Honorable Jerome Nelson 
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We r e s p e c t f u l l y request t h a t , under the circumstances, 
you waive the normal p r e n o t i f i c a t i o n requirement and resolve the 
dispute between ^ur c l i e n t s and Applicants concerning the Gough 
and Hutton depositions a t tomorrow's discovery conference. 
Applicants took 13 days to respond to a simple and s t r a i g h t 
forward deposition request, and the timi n g of t h e i r response i s 
such t h a t , absent a waiver, t h i s matter could not be brought 
before you f o r another week (or a mere 21 days before the March 
29, 1995 due date f o r substantive comments and requests f o r 
conditions w i t h respect to the merger a p p l i c a t i o n ) . The subjects 
on which we wish to depose Messrs. Gough and Hutton are very 
s i m i l a r to the subjects to be covered i n deposing Mr. Shalah, and 
i t i s therefore appropriate .o consider the p r o p r i e t y of deposing 
a l l three of these i n d i v i d u a l s at the same time. 

l i e s p e c t f u l l y submitted, 

0, 
N 

C h r i s t o p h e r ' A . M i l l s 

CAM/mfw 

Enclosures 
cc: Arvid E. Roach I I , Esq 

Paul Cunningham, Esq. 
Erika Z. Jones, Esq. 
Rer i c t e d Service L i s t 
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Februa- 16, 1996 

VIA TELECOPIER 

Arvid E. Roach I I , Esq. 
Covington S> Bu r l i n g 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul Cunningham, Esq. 
Harkins Cunningham 
1300 19th S t r e e t , N.W. 
Suite 600 
Washington, D.C. 20036 

Re: Finance Docket No. 32760, Unicn Pacific Cor
poration, Union Pacific Railroad Company, and 
Missouri Pacific Railroad Company — Control 
and Merger -- Southern Pacific Transportation 
Company, et al . 

Dear Arvid and Paul: 

On behalf of the Western Coal T r a f f i c League and our 
i n d i v i d u a l u t i l i t y and producer c l i e n t s , we desire to depose Mr. 
F.M. Gough, Business Directo r i n the Energy Marketing Group of 
the Union P a c i f i c Railroad's i'.arketing and Sales Department, and 
Mr. J. T. Hutton, Managing Director-Coal Marketing & Sales of 
Southern P a c i f i c Lines. We suggest t h a t these depositions be 
scheduled f o r the week of February 26 or March 4, 1996, i n 
Washington or other convenient i o c a t i o n ( s ) . 

At the King/Ongerth deposition, Mr. King i d e n t i f i e d Mr. 
Gough as one of the i n d i v i d u a l s i n UP's Energy Marketing Group 
who was consulted concerning the development of the Operating 
Plan f o r the merged UP/S'P system, and we wish to inquire of Mr. 
Gough concerning the i m p l i c a t i o n s of the Operating Plan w i t h 
respect to the movement nf western coal by the merged system and 
the i m p l i c a t i o n s of the September 25, 1995 Settlement Agreement 
between the Applicants and BNSF with respect to the movement of 
Colcrado/Utah coal. S i m i l a r l y , Mr. Ongerth t e s t i f i e d t h a t 
unnamed i n d i v i d u a l s i n SP's coal marketing group were consulted 



Messrs. Roach and Cunningham 
February 15, 1996 
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concerning the Operating Plan, and we wish to i n q u i r e i n t o the 
same areas w i t h Mr. Hutton. 

Messrs. Peterson and Sharp, at t h e i r depositions, both 
also i d e n t i f e d Mr. Gough as one of the people a t UP w i t h whom 
they spoke i n preparing t h e i r v e r i f i e d statements. Mr. Peterson 
indicated t h a t he had also spoken to someone i n SP's coal market
ing group; Mr. Sharp spoke to ro one at SP. 

We have questions concerning the impacts of the pro
posed merger on various s p e c i f i c coal movements. Mr. Sharp, who 
i s the Applicants' witness responsible f o r analyzing the e f f e c t s 
of the merger on coal shippers, was unable to respond at his 
deposition to questions about s p e c i f i c s i t u a t i o n s i n v o l v i n g 
movement? of coal o r i g i n a t e d by UP or SP. We desire to depose 
in d i v i d u a l s a t UP and SP who are knowledgeable about the specif
ics of i n d i v i d u a l u t i l i t y s i t u a t i o n s , and Messrs. Gough and 
Hutton appear to be i n a p o s i t i o n to answer questions about such 
s i t u a t i o n s . 

As an example, we understand that Mr. Gough and Mr. 
Hutton have r e s p o n s i b i l i t i e s i n connection w i t h the Entergy 
account at t h e i r respective - i l r o a d s , and t h a t ea'> was involved 
i n the 1995 bidding f o r the jvement of Powder Riv«»c Basin coal 
to Gulf States U t i l i t i e s ' Neison Station. We woula l i k e to 
i n q u i r e of each of these i n d i v i d u a l s as to his company's p a r t i c i 
pation i n the 1995 Nelson bidding, the f e a s i b i l i t y of competitive 
service by BN/Santa Fe f o r the movement of coal t o the Nelson 
Station and Arkansas Power & Light Company's White P l u f f Station 
bo* with and without the proposed merger, and the i m p l i c a t i o n s 
of .he September 25, 1995 Settlement Agreement w i t h respect to 
competitive r a i l service to the Nelson and White B l u f f Stations. 

Sincere 

C. Michael Loftus 

CML/raw 

cc: Honorable Jerome Nelson (via t e l e c o p i e r ) 
Paul Cunningham, Esq. (via t e l e c o p i e r ) 
Restricted Service L i s t ( v i a t e l e c o p i e r ) 
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BY FACSIMILE 

C. riichael Loftus, Esq. 
Slover t Loftus 
1224 SeventiE-nth Street, N.W. 
Wa.<»hington, D.C. 20036 

Dear Mike: 

This responds to your February 16, 1996 letter in 
which you express WCTL's and yjur individual u t i l i t y and 
producer clients' desire to depose F.M. Gough and J.T. Hutton. 

Applicants do not believe there io euiy justification 
for providing Mr. Gough or Mr. Hutton for deposition. As you 
point out in your letter. Applicants have already presented 
witnessea to address the very subjects upon which you wish to 
question Messrs. Gough and Hutton: Messrs. King <uid Ongerth 
were made available to discuss the Operating Plan in general, 
as well as the -novement of Weatern coal i a particular. In 
addition, Mr. Peterson was made available ae a knowledgeable 
individual from UP who could discuss the efiects of the merger 
on coal shippers, and Mr. Gray was made available as a 
knowledgeable individual from SP who could do BO. And in 
fact, both Mr. Petersen and Mr. Gray were questioned, and 
provided answers, regarding the railroads' coal business. 
Furthermore, Mr. Sharp was made available as a witness who 
focused solely on ccal issues. While your February 16 letter 
indicates that Mr. Sharp waa unable to respond to questions 
about specific UP or SP coal movements, Meaara. Peterson and 
Gray were available to testify regarding shipper-specific coal 
issues. 

Your requeat to depose non-testifying witnesses in 
troubling. Applicants have received requests to depose XS. 
non-testifying witnesses in addition to the 21 witnesses 
Applicants have made availadale for 7 weeks of depositions. In 
i t s l e t t e r of January 25, KCS predicted that "the number of 
relevant witnesses i s going to grow geometrically with each 
witness." While Applicanta disagree that the number of 
relevant witness has grown, i t i s certainly true that the 
number of requests for depositions haa grown geometrically. 

BNiiitna 1 NOieHinoo uoai 
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As we have stated before. Applicants reject the 
notion that parties have the right to depose a l l individuals 

slightest knowledge about anything arguably 
relevant to the merger application. This i a especially true 

testifying witnesses can amply address the particular topic 
••- Whether or not thoae witnesses know every detail that some 
other witness might add. This i s ni2£ a multi-year, wide open, 
old--style federal court case in which depositions can be taken 
by the scores or hundreds i f they meet bare standards of 
relevance. Xt i s a highly expedited proceeding before an 
agency whose law disfavors depositions, and which haa 
specifically instructed that discovery be s t r i c t l y restricted 
to relevant matters. Sge Decision No. 6, served Oct. 19, 
1995, p. 8 ("In pursuing discovery and in preparing pleadings, 
we encourage parties (and will instruct the Administrative Law 
Judge) to focus s t r i c t l y on relevant issues . . . . " ) . 

Applicants have provided 21 witneeeea for 7 weeks of 
depositions. Where no testifying witness could addreaa a 
significant matter. Applicants have been prepared to provide 
an additional witness for deposition, as they have with Mr. 
Kauders, or to cooperate in other iuformal discovery. But 
Applicants are est willing to allow the number of depositions 
to "grow geometrically." as many partiea to this case would 
prefer. Where testifying witnesses (three in this particular 
case) have addressed a topic. Applicants see no need to make 
additional, cumulative, non-testifying witnesses available for 
deposition. 

Finally, your requeat to depose non-testifying 
witnesse.-s ia contrary to the principles established in the 
Discovery Guidelines. The Guidelines contemplate that parties 
Will be able to use the month of March to prepare their 
upcoming f i l i n g s . This ia just as important to the Applicants 

who must f i l e their rebuttal at the end of April -- aa to 
other parties, and that i s why the Guidelines establish a 
month-long b i l a t e r a l "moratorium" on written discovery. The 
Applicants scheduled the depositions of their witnesses to 
take place in Januairy and February, despite the diff i c u l t i e s 
in preparing for ao many depositions in such a condensed 
period. (in fact, as you will r e c a l l . Applicants wanted to 
begin the deposition schedule two weeks ea r l i e r in order to 
allow more time for preparation, but changed the schedule at 
the request of many of the active parties.) The multiple 
requests, by a variety of different merger opponents, for 
depositions of non-testifying witnesses would t i e down the 
Applicants in continued formal discovery throughout the month 
of March and would undermine the ..̂ na. of a "moratorium." 

£8'd ^»tIZ 966i'ez'^e SNiiana t NOISNIOOO uoaj 
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C. Michael Loftus, Eaq, 
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For these reasons. Applicants do not intend co 
produce Mr. Gough or Mr. Hutton for deposition. 

Sincerely, cereiy. 

Arvid E. Roach I I 

CC: Hon. Jerome Nelson 
Restricted Service List {by facsimile) 

I IZ 966 1 'ez •£« SHi i i ina 1 N0x9Ntn03 uoai 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 6th day of March, 1996, I 

caused a copy of the foregoing: ( i ) Appeal of Entergy Ser-zices, 

Inc., Arkansas Power & Light Company, Gulf States U t i l i t i e s 

Company, and the Western Coal T r a f f i c League- and ( i i ) Appendix I 

to such Appeal, t o be served by facsimile on the i n d i v i d u a l s 

l i s t e d below, and by f i r s t - c l a s s United States mail, postage 

prepaid, on a l l other persons on the Restricted Service L i s t i n 

t h i s proceeding. 

Ar v i d E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

Carol A. Harris, Esq. 
Southern P a c i f i c Transportation Co. 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 

Louise A. Rinn, Esq. 
Union P a c i f i c Reilroad Company 
Law Department 
1416 Dodge Street 
Omaha, Nebraska 68179 

Erika Z. Jones 
Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 

Andrew B. Kolesar I I I 
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CANNON Y. HARVEY 
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CAROL A. HARRIS 
Southern Pacj f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 

U?J''c"$'^^'=°' C a l i f o r n i a (415) 541-1000 
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CARL W. VCN BERNUTH 
RICHARD J. RESSLER 
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JR. 
JAMES V. DOLAN 
PAUL .H.. CONLEY 
LOUISE A. RlNiSI 
Law Department 

M?^^o ^ ^ ^ i ^ i ^ R a i l r o a d Company 

14\%^°D%:^.St\^\\^^^^-^^ ~ y 
Omaha, Nebraska 68179 
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Washington, D.C 
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BEFORE THE 
SUPFACE' TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD, COMPANY >y 
AND MISSOURI PACIFIC RAILROAD COMPANY ' •'•yTT^Vy'^ 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN P.\CIFIC 

TRANSPORTATION COMPAI-IY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTER!̂  RAILROAD COMPANY 

APPLIC.\NTS' RESPONSES TO IBT'S 
SECOND SET OF INTERROGATORIES AND 

REQUESTS FOR PRODUCTION OF DOCUMENTS 

UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and DRGW, 

c o l l e c t i v e l y , "Applicants," hereby respond to I n t e r n a t i o n a l 

Brotherhood of Teamsters' Second Set of In t e r r o g a t o r i e s and 

Requests f o r Production of Documents.'̂ '' 

GENERAL RESPONSES 

• The f o l l o w i n g general responses are made with 

respect to a l l of the i n t e r r o g a t o r i e s and document requests. 

1. Applicants have conducted a reasonable search 

f o r documents responsive to the i n t e r r o g a t o r i e s and document 

requests. Except as objections are noted herein,-' a l l 

-'' In these responses. Applicants use acroynms as they have 
defined them i n the a p p l i c a t i o n . However, subject to Generel 
Objection No. 10 below, f o r purposes cf i n t e r p r e t i n g the 
requests, Applicants w i l l attempt to observe Tex Mex's 
d e f i n i t i o n s where they d i f f e r from Applicants' ( f o r example, 
Tex Mex's d e f i n i t i o n s of "UP" and ''S.\ " unlike Applicants', 
include UPC and SPR, r e s p e c t i v e l y ) . 

Thus, any response that states that responsive documents 
are being produced i s subject to the General Objections, so 

(continued...) 
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responsive documents have been or s h o r t l y w i l l be made 

ava i l a b l e f o r inspection and copying i n Applicants' document 

depository, which i s locc'-ed at the o f f i c e s of Covington & 

Bu r l i n g i n Washington, L.C. Applicants w i l l be pleased to 

ass i s t IBT to locate p a r t i c u l a r responsive documents t o the 

extent at the index to the depository does not s u f f i c e f o r 

t h i s pL-riyOse. Copies of documents w i l l be supplied upon 

payment of d u p l i c a t i n g costs (including, i n the case of 

computer tapes, costs f o r programming, tapes and processing 

tim e ) . 

2. Production of documents or information does not 

necessarily imply that they are relevant t o t h i s proceeding, 

and i s not to be construed as waiving any o b j e c t i o n stated 

herein. 

3. Certain of the documents to be produced contain 

s e n s i t i v e shipper-specific and other c o n f i d e n t i a l information. 

Applicants are prodvicing these documents subject to the 

p r o t e c t i v e order that has been entered i n t h i s proceeding. 

4. In l i n e w i t h past practice i n cases of t h i s 

nature. Applicants have not secured v e r i f i c a t i o n s f o r the 

answers to i n t e r r o g a t o r i e s herein. Applicants are prepared to 

discuss the matter w i t h IBT i f t h i s i s of concern w i t h respect 

to any p a r t i c u l a r answer. 

( . cont inued) 
t h a t , f o r example, any documents subject to a t t j r n e y - c l i e n t 
p r i v i l e g e (General Objection No. 1) or the work product 
doctrine (General Objection No. 2) are not being produced. 



GENERAL OBJECTIONS 

The f o l l o w i n g general objections are made -..'ith 

respect to a l l of the i n t e r r o g a t o r i e s and document requests. 

Any a d d i t i o n a l s p e c i f i c objections are stated at the beginning 

cf the response to each i n t e r r o g a t o r y or document request. 

1. Applicants object to production of, and are not 

producing, documents or information subject to the attorney-

c l i e n t p r i v i l e g e . 

2. Applicants object to production of, and are not 

producing, documents or information subject to the work 

product doctrine. 

3. Applicants object to production of, and are not 

producing, documents prepared i n connection w i t h , or 

information r e l a t i n g t o , possible settlement of t h i s or any 

other proceeding. 

4. Applicants object to production of pu b l i c 

documents that are r e a d i l y available, including but not 

l i m i t e d to documents on public t i l e at the Board or the SEC or 

cl i p p i n g s from newspapers or other public media. 

Notwithstanding t h i s objec' ion, Applicants have produced some 

responsive materials of t h i s kind, but Applicants have not 

attempted t o produce a l l respcnxaive materials of t h i s kind. 

5. Applicants object to the production of, and are 

not producing, d r a f t v e r i f i e d statements and documents r,elated 

th e r e t o . In p r i o r r a i l r o a d consolidation proceedings, such 



documents have been treated by a l l p a r t i e s as protected from 

production. 

6. Applicancs object to providing information or 

documents that are as r e a d i l y obtainable by IBT from i t s own 

f i l e s . 

7. Applicants object to the extent thac the 

in t e r r o g a t o r i e s and requests seek highly c o n f i d e n t i a l or 

sensitive commercial information (including i n t e r a l i a , 

contracts containing c o n l i i d e n t i a l i t y clauses p r o h i b i t i n g 

disclosure of t h e i r terms) that i s of i n s u f f i c i e n t relevance 

to warrant production even under a p r o t e c t i v e order. 

8. Applicants o b j e i t to the i n t e r r o g a t o r i e s and 

requests to the extent that they c a l l f o r the preparation of 

special studies not already i n existence. 

9. Applicants incorporate by reference t h e i r p r i o r 

objecticms co the d e f i n i t i o n s and i n s t r u c t i o n s set f o r t h i n 

IBT's f i r s t set of i n t e r r o g a t o r i e s and document requests. 

SPJ:CIFIC RESPONSES AND ADDITIONAL. OBJECTIONS 

Inte r r o g a t o r y No. 68 

" I d e n t i f y a l l documents r e l a t i n g t o the p o s s i b i l i t y 
that United Parcel Service w i l l d i v e r t over the road truck 
t r a f f i c to intermodal r a i l service provided by a merged 
UP/SP." 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

documents that are neither -elevant nor reasonai-ly calculated 

to lead to the discovery of admissible evidence. Without 



waiving t n i s o b j e c t i o n , and subject to the General Objections 

stated above. Applicants respond as follows: 

See the v e r i f i e d s-atements of Don P. Ainsworth and 

Paul 0. Roberts i n Volume 1 of the A p p l i c a t i o n , together w i t h 

the workpapers i n Applicants' document depository. 

InterrO'-atory No. 69 

" I d e n t i f y a l l communications between UP or SP 
personnel and represencatives of United Parcel Service 
concerning the increased use of r a i l intermodal service by 
United Parcel Service following approval of the UP/SP merger 
a p p l i c a t i o n . Identify" a l l documents r e l a t i n g to such 
communications." 

Response 

Applicants object to t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

documents that are neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence. Without 

waiving t h i s o b j e c t i o n , and subject to the General Objections 

stated above, Applicancs respond as follows: 

There have been no such communications. 

Int e r r o g a t o r y No. 70 

" I d e n t i f y a l l communications between UP or SP 
personnel and representatives of any motor c a r r i e r concerning 
the increased use of r a i l intermodal service by any motor 
c a r r i e r f o l l o w i n g approval of the UP/SP merger a p p l i c a t i o n . 
I d e n t i f y a l l documents r e l a t i n g to such communications." 

Response 

Applicants object to t h i s interrogatorry as unduly 

vague and unduly burdensome, and overbroad i n that i t includes 

documents t h a t are neither relevant nor reasonably calculated 

to lead to the discovery of admissible evidence. Without 
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waiving t h i s o b j ection, and subject to the General Objections 

stated above, Applicants respond as follows: 

Applicants have communicated w i t h a number of 

representatives of motor c a r r i e r s i n che course of gathering 

ohipper .support statements. A l i s t of Applicants' contacts as 

part of t h e i r shipper support e f f o r t can be founc" i n 

Applicants' document depositoiry. 

Document Request No. 15 

"Produce a l l documents i d e n t i f i e d i n response t o 
Inte r r o g a t o r y No. 68." 

Response 

See Response to I n t e r r o g a t o r y No. 68. 

Document Request No. 16 

"Produce a l l documents i d e n t i f i e d i n response to 
Int e r r o g a t o r y No. 6 9." 

Response 

See Response to In t e r r o g a t o r y No. 69. 

Document Request No. 17 

"Produce a l l documents i d e n t i f i e d i n response to 
Interrogatory No. 70." 

Response 

See Response to Interrogatory No. 70. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

ADDITIONAL ERRATA 

Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW submit the f o l l o w i n g a d d i t i o n a l e r r a t a : 

Page Line Change 

Volume 1 (UP/SP-22) 

V e r i f i e d Statement of John T. Gray 

218 . 25 Change " f i v e and 17" to "six and 21" 

223 15 Change "St. Louis and" to "St. Louis, 
I l l i n o i s and" 

223 16 Change "four and 16" to "four and 18" 
(previously changed from "four and 
12", see UP/SP-36). 

The corrections on page 223 are based 
upon workpapers that Applicants are 
placing i n the documenc depository. 

246 22 Change " e x i s t i n g specialized 
equipment such as covered c o i l 
gondolas" to " e x i s t i n g equipment such 
as gondolas" 

V e r i f i e d Statement of John H. Rebensdorf 

306 23 Change "143%" to "171%" 

306 23 Change "148%" to "177%" 
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306 n.3 Change "166%" t o "199%" 

307 14 Change "75%" t o "90%" 

307 14 Change "77%" t o "93%" 

307 n.4 Change "87%" t o "104%" 

310 11 Change "4.2%" t o "5.0%" 

310 Table 3 F i n a l column should read 
"7.9/6.1"; "31 1/2 5.1"; 

Volume 2 (UP/SP-23) 

V e i i f i e a Statement o f Richard B Peterson 

285 25-26 Sentence should read "The t h i r d 
concerned the Nelson plant of Gulf 
States U t i l i t i e s Company near 
Mossville, Louisiana.'' 

Volume 3 (UP/SP-24) 

V e r i f i e d Statement of R. Bradley Kino and Michael D. Oncerth 

13 

48 

Change "Colorado" t o "Wyoming" i n the 
two maps 

Change "route p-/itching" to "en route 
switching" 

Operating Plan 

320 

383 

For t r a i n LESET, Southern Terminal, 
the time of "0425(1)" should be shown 
across from Oakland instead of 
Latbrop. Underneath Oakland the name 
"Roseville" should appear, and the 
time of "0840(1)" that i s shown 
across from Oakland should be shown 
across from Roseville. 

In the row f o r the segment from Odem, 
TX, to King.'-ville, TX, i n the column 
"Post-Merger Trns/Day," change the 
two "6" en t r i e s to "5" and change the 
number i n the column "Change i n # of 
Trains/Day" from "0" to " - 1 " . 



- 3 

Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAIW 
RICHARD . HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railwa-"- Company, SPCSL Corp. and 
Th*̂ - Denver and Rio Grande 
'/western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAII 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
141b Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

vVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p oration. Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

February 22, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 22nd 

day of February, 1996, I caused a copy of the fovegoing 

document t o bs served by f i r s t - c l a s s mail, postage prepaid, or 

by a more expeditious m<tnner of d e l i v e r y on a l l p a r t i e s of 

record i n Finance Dockec No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Su.ite 500 Room 3 03 
Department of Just.'.ce Federal TraC.e Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 


