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BY HAND 

Honorable Verncn A. Williams 
Secretary 
I n t e r s t a t e Comm.erce Commission 
Twelfth Street and Constitution Avenue, N.W 
Room 2215 
Washington, D.C. 20423 
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Otfic« of thaSecfalary 
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Pubic Hsasrd j 

Re: Finance Docket No. 32760, Union Pacific 
Corp., t c a l . -- Control & Merger -- Southern 
Pa c i f i c Rail Corp,, et a l . 

Dear Secretary Williams: 

Enclosed f c r f i l i n g i n the above-c^iptioaed docket 
are the o r i g i n a l and Lwenty copies of Applicants' Reply to 
rcs' Comments cn Proposed Procedural Schedule and Discovery 
Guidelines (UP/SP-6) and the o r i g i n a l and twenty copies of 
Applicants' Reply to KCS' Opposif'on to Proposed Protective 
Order (UP/SP-7) . .Axso enclosed i s a 3.5-inch disk cor' aining 
the text of both pleadings i n WordPerfect 5.1 format. 

I would appreciate i t i f you wouid date-strmp the 
enclosed extra copy of each of the pleadings and return them 
to the messenger fo.r our f i l e s . 

Sincerely, 

Michael L. Rosenthal 

Attorney f o r Union Pacific 
Corporation, Union Pacific 
Railroad Com.pany ard Missour: 
Pacific Railroad Companv 

F '.closures 
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BEFORE THE 
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— " T N T E R E U i 
Otitc© of the S«ct«tar/ 

Parto* 
PuDic Recofo 

L'NION PACIFIC CORPORATION, L'NION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO KCS' 
OPPOSITION TO PROPOSED PROTECTIVE ORDER 

CANNON Y, 
LOUIS P. 
CAROL r. 
Southern 

HARVEY 
WARCHOT 
HARKIS 
P a c i f i c 

T:-anspoLtation Company 
One Market Plaza 
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Harkins Cunningham 
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Washington, D.C. 20036 
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Atto r n e y s f o r Southern 
P a c i f i c R a i l Corporation, 
Scuthern P a c i f i c T r a n s p o r t a t i o n 

ianv, St. Louis South'vestern Com̂ p; 
Railwav "pany, SPCS: 
and The Denver and Ric Grande 
West 6] R a i l r o a a Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 13018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r c a d Company 
1416 Dodge S t r e e t 
Oi.'.aha, Nebraska 6 817 9 
(4 02) 271-50 0 0 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W 
P.O. Box 7566 
Washington, D.C. 20044 
;202) 662-5388 

At t o r n e v s f o r Union P a c i f i c 
C o r p oration. Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

Augu.-^t 18, 1995 



UP/SP-7 

BEFORE THE 

:NTERSTATE COMMERCE CO M M I S S I O N 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, L^ION PACIFIC RAILROAD COM'̂ ANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN I-iAILVJAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO KCS' 
OPP SITION TO PROPOSED PROTECTIVE ORDER 

Unior. P a c i f i c Corporation i"UPC"), Union P a c i f i c 

Railroac Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),i' Southern Pacific Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"̂ , SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),- c o l l e c t i v e l y , "Applicants," hereby reply to the 

Opposition cf the Kansas City Southern Railway Company to 

Proposed Protective Order (KCS-2). 

In i t s Opposition, KCS objects to Applicants' 

proposed p r o t e c t i v e order (UP/SP-2), which i s miodelled on the 

UPC, UPRR and MFRR are reu'^rred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Paci f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 
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p r o t e c t i v e order entered by the Commission i n BN/Santa Fe. 

See Finance Docket No. 32549, B u r l i n g t o n Northern, I n c . , & 

B u r l i n g t o n Northern R.R. -- Controi & Merger -- Santa Fe 

P a c i f i c Corp. & Atchison, Trpeka & Santa Fe Ry., D e c i s i o n 

served J u l y 15, 1994. KCS acknowledges t h a t the proposed 

p r o t e c t i v e order i s e s s e n t i a l l y i d e . x i c a l t o the order i n 

BN/Santa Fe. I t argues (p. 1 ) , however, t h a t the Commission's 

ado p t i o n of the order i n BN/Santa Fe does not p r o v i d e "any 

l e g a l or p o l i c y j u s t i f i c a t i o n " f o r using the p r o t e c t i v e order 

i n t h i s proceeding. The argument r e f u t e s i t s e l f . The very 

f a c t t h a t the order was adopted i n BN/Santa Fe a f t e r c a r e f u l 

c o n s i d e r a t i o n and wo.'ed w e l l i n t h a t case i s a c o m p e l l i n g 

reason f o r the Commission t o adopt t h a t order i n t h i s case 

KCS attempts (pp. 2-3) t o d i s t i n g u i s h A p p l i c a n t s ' 

proposed p r o t e c t i v e order from orders entered i n proceedings 

p r i o r t o BN/Santa Fe. KCS' e f f o r t i s i r r e l e v a n t , as BN/Santa 

Fe, which b u ^ l t on the experience i n p r i o r cases, i s c l e a r l y 

the a p p l i c a b l e precedent. Morejver, KCS' argument i s 

fundamentally m.isleading. 

What K .0 does not e x p l a i n i s t h a t , i n merger cases 

p r i o r t o BN/Santa Fe, the p i c t e c t i v e order entered by the 

Commission at the beginning of the proceeding was designed t o 

r e g u l a t e o n l y the sharing of c o n f i d e n t i a l .Lnformation between 

a p p l i c a n t s f o r the purpose of p r e p a r i n g t h e i r a p p l i . c a t i o n . I t 

was the rou'.ine p r a c t i c e t h a t when the proceeding reached the 
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discovery stage, applicants and opposing pa r t i e s negotiated 

separate, bila t e i . - ' l protective orders that very commonly 

included a "highly c o n f i d e n t i a l " c l a s s i f i c a t i o n . Thus, KCS' 

statement (p. 3) that i n those p r i o r proceedings " a l l p arties 

tc the proceeding, including th employees and in-house 

counsel of competing railroads, were allowed to review a l l 

c o n f i d e n t i a l material" i s demonstrably fals e . 

KCS should know. KCS attaches to i t s Opposition a 

copy of the i n i t i a l ICC protective order issued i n UP/CNW, 

which did not create a separate category f o r "highly 

c o n f i d e n t i a l " information that could only be shared w i t h 

outside counsel and consultants. But when the time came to 

produce i t s cwn documents for discovery i n that case, KCS 

in s i s t e d on a d i s t i n c t i o n exactly l i k e the one i t challenges 

here. Had KCS been forthcom.ing with the Commission, i t would 

also have attached i t s "Stipulation and Order Regarding KCS' 

Production of Confidential Documents tc UPC, UPRR, MPRR, 

Holdings, and CNW" i n UP/CNW. That order, which i s attached 

hereto as Exhibit A, was entered on December 16, 1993 by the 

Administrative Law Judge assigned to the case, and provided 

(p. 2) : 

"3. Any Documents provided hereunder and 
stamped 'CONFIDENTIAL--OUTSIDE COUNSEL/EXPERTS ONLY' 
and any data contained therein s h a l l not be 
disclosed i n any way to any person not authorized 
under paragraph 8. hereof to receive access to surh 
Documents unless such disclosure i s preceded by the 
p r i o r w r i t t e n consent of KCS or an order of the 



Commission or the Administrative Law Judge i n the 
above-captioned proceeding." 

I t i s b a f f l i n g how, m l i g h t of i t s own past pr a c t i c e , KCS can 

claim that in-house counsel have had access to a l l sensitive 

com.petitive information i n a i l merger cases p r i o r to BN/Santa 

Fe.^' 

Because the " h i g l i l y c o n f i d e n t i a l " c l a s s i t x c a t i o n has 

been used i n r a i l merger cases for at least the past decade 

and a h a l f , KCS' suggestion (pp. 3-4) that the r e s t r i c t i o n 

created special problems i n BN/Santa Fe f a l l s f l a t . The 

p rotective order i n BN.^Santa Fe d i f f e r e d from those i.n p r i o r 

cases only i n that i t resolved the troublesome issue of access 

to highly sensitive material early i n the proceeding, avoiding 

the time-consuming, resource-wasting process of separate 

negotiation and approval of dozens of b i l a t e r a l p r o t e c t i v e 

orders to govern the discovery phase of the case. 

In f a c t , BN/Santa Fe actually demonstrates how well 

the protective .order worked. F i r s t , the p a r t i e s act ,d i n good 

f a i t h when designating c e r t a i n material as "highly 

c o n f i d e n t i a l , " and KCS points to no instance i n which any 

party abused the c l a s s i f i c a t i o n . Second, when an issue arose 

- KCS was not the only party to obtain a s i m i l a r 
c o n f i d e n t i a l i t y order i n UP/CNW. See, e.g., S t i p u l a t i o n and 
Order Regarding SP's Production of Confidential Documents to 
Applicants, entered Dec. 3, l'=̂ 92 p. 2; S t i p u l a t i o n and Order 
Regarding Soo Line Railroad Company's Production of 
Confidentia]. Documents to Applicants, entered Dec. 9, 1993, p. 
2 . 



-- e i t h e r a special need for access tc "highly c o n f i d e n t i a l " 

materials or a disagreement over the c l a s s i f i c a t i o n of c e r t a i n 

documents -- the part i e s worked together to resolve the issue. 

For example, i n two of the three instances that KCS 

describes as "problems" that required Commission i n t e r v e n t i o n 

(p. 3), the Commission merely modified the protectiv,^ ordpr to 

r e f l e c t p a r t i e s ' agreements to allow in-house counsel access 

to p a r t i c u l a r "highly c o n f i d e n t i a l " information. See BN/Santa 

Fe, Decisions served Mar. 13 & June 20, 199!:. At other timej 

throughout the proceedings, disagreements over the appropriate 

l e v e l of c o n f i d e u t i a l i t y were resolved i n f o r m a l l y -- f o r 

example. UP's d i s s a t i s f a c t i o n with the applicants' i n i t i a l 

c l a s s i f i c a t i o n of settlem.ent agreements was resolved through 

discussions w i t h the applicants. F i n a l l y , and c r u c i a l l y , i n 

the single dispute that the Commission did have to resolve 

the Commission properly denied a party's request f o r access to 

highly c o n f i d e n t i a l information, and i t f o r c e f u l l y reaffirmed 

the need to protect c e r t a i n types of business i n f o m a t i o n i n a 

proceeding such as t n i s . See BN/Santa Fe, Decision served May 

3, 1995. 

I t i s d i f f i c u l t to understand how KCS can seriously 

argue (p. 6) that to deprive in-house counsel of "access to 

a l l relevant information i s nothing short of scandalous," i n 

l i g h t of i t s own p n o r u-̂ e of identica'' r e s t r i c t i o n s . See Ex. 

A, p. 2. As recently as i t s May 3 decision i n BN/Santa Fe, 



the Commission upheld the applicants' refusal to allow a 

party's in-house counsel access to information c l a s s i f i e d as 

"highly c o n f i d e n t i a l . " The Commission explained that the 

"highly c o n f i d e n t i a l " c l a s s i f i c a t i o n protects "the type of 

p r o p r i e t a r y information for which the primary applicants have 

a reasonable and very .substantial expectation of 

c o n f i d e n t i a l i t y , " because "the disclosure of such proprietary 

information . . . could adversely a f f e c t the primary 

applicants' future business dealings, (p. 2). 

The ncci )n that approval of Applicants' proposed 

protective order would indicate Commission mistrust of i n -

house :ounsel (KCS Opposition, p. 4) i s nonsense. The 

Commission has simply recognized the p o t e n t i a l problems 

involved i n allowing in-house counsel u n r e s t r i c t _ d access to 

sensitive compei'itive information. Especially i n a proceeding 

of t h i s size and scope, the r i s k of inadvertent disclosure of 

confidencial business information i s s u b s t a n t i a l . In-house 

counsel are r o u t i n e l y involved i n business decisions as well 

as purely legal matters, and t h e i r involvement i s continuous. 

Access to c o n f i d e n t i a l competitive informati'^n places in-house 

counsel m the untenable position of having to re^'rain from 

o f f e r i n g advice on a host of issues i n order to avoid 

disclosing highly c o n f i d e n t i a l information. When outside 

counsel are available to protect a party's i n t e r e s t s , such 
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r i s k and sucn c o n f l i c t s can be avoided at the same time as the 

a p p l i c a n t s ' i n t e r e s t i n c o n f i d e n t i a l i t y i s preserved. 

The Commission's r e s o l u t i o n of the c o n f l i c t between 

applicciints' need t o preserve c o n f i d e n t i a l business i n f o r m a t i o n 

and other p a r t i e s i n t e r e s t i n discovery i s not by any means 

unique. The Federal Rules of C i v i l Procedure s p e c i f i c a l l y 

p r o v i d e t h a t a c o u r t may p r o t e c t a p a r t y from "undue burden" 

i n d i s c o v e r y by o r d e r i n g " t h a t a trade secret or o t h e r 

c o n f i d e n t i a l research, develop.ment, or commercial inform.ation 

not be d i s c l o s e d or be d i s c l o s e d only i n a designated way." 

Fed. R. Civ. P. 2 6 ( c ) . Court.^ faced w i t h problems s i m i l a r t o 

those here have drawn the same l i n e between in-house counsel, 

on the one hand, and outside counsel and exper t s , on the 

ot h e r . See, e.g.. Brown Bag Software v. Symantec Corp., 960 

F.2d 1465, 1470-':'2 (9th C i r . ) , c e r t , denied, 113 S. Ct . 198 

(1992) (upholding d i s t r i c t c o urt's d e c i s i o n t o issue a 

p r o t e c t i v e oraer r e s t r i c t i n g access t o c e r t a i n d i s c o v e r y 

m a t e r i a l t o o u t s i d j counsel and c o n s u l t a n t s ) ; Akzo N.V. v. 

U.S. I n t e r n a t i o n a l Trade Commission, 808 F.2d 1471, 1482-83 

(Fed. C i r . 1986), c e r t , denied, 482 U.S. 909 (19^:*) (upholding 

ALJ's d e c i s i o n t o insue a p r o t e c t i v e order r e s t r i c t i n g access 

t o c o n f i d e n t i a l i n f o r m a t i o n t o outs i d e c o u n s e l ) . 

F i n a l l y , KCS' comiplaint ipp. 4-5) t h a t the proposed 

p r o t e c t i v e order i s u n f a i r because i t allows each A p p l i c a n t ' s 

in-house counsel access t o the other A p p l i c a n t ' s c o n f i d e n t i a l 



materials, which might include materials that would be 

c l a s s i f i e d as highly c o n f i d e n t i a l i n discovery, brushes over 

the essential difference between adversaries and co-

applicants. Although co-anplicants must remain business 

::ompetitors u n t i l the application i s approved, the need to 

share c e r t a i n c o n f i d e n t i a l data t o i the purpose ^f preparing 

the a p p l i c a t i o n i s compelling: a transaction of t h i s type 

simply cannot proceed without such cooperation. Applicants 

bear the burden of presenting evidence to support t n e i r case, 

and t h i s cannot be dene without the sharing of c e r t a i n 

otherwise-confidential information. Furthermore, use of 

c o n f i d e n t i a l information by applicant.' to collude or conspire 

.vculd -risk Commission disapproval of the e n t i r e transaction 

and subject the applicants to severe legal sanctions. The 

balance must f a l l on th . side of the applicants' compelling 

need tc share c e r t a i n information i f t h i s type of transaction 

is ever to occur. 

Collusion i s not the main co;icern where non-

applicant p a r t i e s seek discovery. With .sp-jct tc non-

applicant p a r t i e s , access to c o n f i d e n t i a l competitive 

information presents the danger that com.petitors or customers 

w i l l acquire information that "could adversely a f f e c t the 

primary applicants' future business dealings." BN/Santa Fe, 

Derision served May 3, 1995, p. 2. And, while the darner of 

c o l l u s i o n between the applicants ends i f the Commission 
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UP/SP-7 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN PJMLWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMDANY 

APPLICANTS' REPLY TO KCS' 
OPPOSITION TO PROPOSED PROTECTIVE ORDER 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),̂ '' Southern P a c i f i c Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL'), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂ '' c o l l e c t i v e l y , "Applicants," hereby reply to the 

Opposition cf the Kansas City Southern Railway Company to 

Proposed Protective Order (KCS-2). 

In i t s Opposition,' KCS objects to Applicants' 

proposed p r o t e c t i v e order (UP/SP-2), -^hich i s modelled on the 

UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

- SPR, SPT, SSW, SPCSL and DRGW are re f e r r e d to 
c o l l e c t i v e l y as "Southern Pa c i f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 
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WILLIAM A MULLINS 

Item, No 
I - O L- < _ 

TROUTMAN SANDERS count_^ 
* » . T T O R r M E Y S A T 

601 P E N N S Y L V A N I A AVENUE N VW 

SUITE fv40 

N O B T H B U I L D I N G 

W A S H I N G T O N D C 2 0 0 O 4 

T E L E P H O N E 2 0 2 274 2 9 5 0 

f A C S I M I L E 2 0 2 274 2 9 9 4 

. \ W 
* • O N S 

DIRECT 202 274 2953 

August 14, 1995 

Mr. Vemon A. Williams 
Secretsxy 
Interstate Com nerce Comtnission 
Room 1324 
Washington. D.C. 20423 

RE: Finance Docket No. 3276' .tinn Pacific Corporation. Union Pacific Railroad 
Conpany and Missouri Padfic Railroad Company - Control and Merger -
Southem Pacific Rail Corporation, Southem Pacific Transponation Company, 
S.. Louis Southwestem Railway Contpany, SPCSL Corp. and The Denver and 
Rio Grande Western Railroad Company 

Dear Secretary Williams: 

Enclosed herewith are one original and eleven copies cf the following two filings; 

1. Comments of "P Kansas City Southem Railway Company c i Proposed 
Procedural Schedule and Discovery Guidelines, de'ic.nated KCî  1; and 

2. Opposition of The Kansas City Southem Railwav Company to Proposed 
Protective Order, designated KCS-2. 

Please date and time stamp one of the con-.s of each filing and re'um them lo the 
courier for return to our offices. 

tvr, 1 : ! irr,r 



A ROUTMAN SANDERS 
^ . r r t ^ M M F v s A r L A W 

Mr. Vemon A. Williams 
August 14, 1995 
Page 2 

No filing fee is required for replies to motions. See 49 C.F.R. Pen 1002.20. 
Conies have been ser\ed on all known parties of record. 

Very tmly yours, 

William A. Mullins 

Enclosures 
cc: Parties of Record 

Robert K. Dreiling 



KCS-1 

BEFORE THE 
\ INTERSTATE COMMERCE COMMISSION 

FTVANCE DOCKET NO. 32760 

UNION PACinC CORPORATION, UNION PACIFIC RAILROAD l OMPANY 
AND MISSOLTII PACIHC RAILROA. COMPANY 

-CONTROL AND .MERGER --

SOUTHERN PACinC RAIL CORPORATION. SOUTHERN PACIFIC 
TRANSPORTATION CO.MPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER 
AND RIO GRANDE W ESTERN RAILROAD CO.MPANY 

COMMENTS OF THE KANSAS CITY SOI THERN RAILW \ Y COMPANY 
ON PROPOSED PROCEDURAL SCHEDULE AND DISCOVERY GUIDELINES 

Richard P. Bruening 
VV. James Wochner 
Robert K. Dreiling 
The Kansas City Southern 

Railway Company 
II.• West llth Street 
Kansas City, .Missouri 64105 
Tel: (816) 556-0392 
Fax: («16) 556-0227 

John R. .Molm 
W:i|iam A. .Mullins 
Troutman Sanders 
601 Pennsylvania .Ave. N.W. 
Suite 640 - Nor*h Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

August 14, 1995 
Attorneys for The Kansas City 

Southern Railway Company 



BEFORE THE 
INTERSTATE COMMERCE CO.M.MISSION 

FINANCE DOCKET NO. 32760 

UTVION PACinC CORPORATION, LTNION PACIFIC RAILROAD COivTPANY 
AND MISSOUR PACIHC RAILROAD COMPANY 

- CONTROL AND .MERGER --
SOLTHERN PACIHC RAIL CORTORATION, SOUTIIFRN PACIFIC 

TRANSPORTATION CO.MP.\NY, ST. LOUIS SOUTHWEST'LRN RAILW AY 
COMPANT, SPCSL CORP. AND THE DENVFR 

ANT) RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF THE KANSAS CITY SOUTHERN RAILWAY COMPANT 
ON PROPOSED PROCEDURAL SCHEDULE AND DISCOVERY GUIDELINES 

On August 4. 1995, Union Pacific Cort̂ oration. Union Pacific Railroad Company, 

Missouri Pacific Railroad Company, Southern Pacific Rail Corporation, Southem Pacific 

Transportation Company, St. Louis Southwestem Railway Company, SPCSL Corp., and The 

Denvei and Rio Grande Westem Railroad Company, collectively, "Applicants," filed a 

"Petition to Establish Procedural Schedule" and attached, as ,\ppendix A to that pe'aiion, 

"Pioposed Discovery Guidelines." The Kansas City Southem Railway Company ("KCS") 

hereby file^ these comments on the proposed procedural schedule and the proposed discovery 

guidelines. 

While tne proposed procedural schedule is modelled after chat followed by the 

Commission in H-urlington Nonhem Inc. & Burlington Nonhern R.R. - Control and Merger 

- Santa Fe Pacific Corp. d Atchison. Topeka <& Santa Fe Ry., Finance Docket No, 32549 
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(ICC served Mar. 7, [995)("BN/Santa re"). Applicants have not presented any legal or 

policy justifications as to why the prô  edural schedule adopted in that proceeding should also 

be adopted in this proceeding without first seeking public comments on the proposed 

schedule. 

Applicants only justification for its proposed schedule is to point to the BN/Santa Fe 

proceeding and the Commission's proposed Ex Parte No. 282 (Sub-No. 19)' mles and claim 

"me too." Such an argument does not provide any justification for depaning from the 

Commission's current regulations goveming the processing of major rail merger proceedings. 

See 49 C.F.R. § 1180. The Commission has never adopted, as final rules, the proposed 

schedule contained in Ex Pane No, 282 (Sub-No, 19). Until the Commission adopts that 

proposal as fmal rules, the current regulations goveming the processing of merger 

proceedings apply, and Applicants must provide an independent basis for departing from the 

regulations. 

It IS not enough to point to the BN/Santa Fe proceeding as a reason for automatically 

adopting Applicants' proposed schedule. The schedule in that proceeding was adopted only 

after considerable debate and pubiic comment. Indeed, in that proceeding, when BN and 

Santa Fe first filed a Notice of Intent to File an Application and a Petition for Procedural 

Schedule, the Commission solicited specific public comment on the proposed procedural 

schedule. BN/Santa Fe (ICC served Aug, 4. 1994), At that time, BN and Santa Fe were 

' New Procedures in Rail Acquisitions, Me'-gers & Consolidation, E\ Parte No. 282 
(Sub-No. 19) (ICC served Jan. 26, 1995). 
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requesting a 430 day schedule. The Commission solicited public comment on this 

"accelerated schedule" and after considerable comment, adopted a 540 day procedural 

schedule. BN/Santa Fe (ICC served Oct. 5, 1994). Even after issuance of the Ex Parte No. 

282 decision, the Commission again sought public comment on whether it should adopt the 

Ex Parte No. 282 schedule for the BN/Santa Fe p'oceeding, notwithstanding the prior 

Commission decision e. .blishing a 540 day schedule. After considerable debate and 

controversy, the Commission did adopt the shorter schedule. 

The process of soliciting public comment on proposed procedural schedules that 

deviate from the established regulations has been folio- cd m every major merger transaction 

since the Staggers Act. See Illinois Central Corporation - Common Control - Illinois 

Central RaUroad Company and The Kansas Ciry Southem Railway Company. Finance Docket 

No. 32556 (ICC served Aug. 26. 1994); Union Pacific Corp., Union Pacific R.R. & 

Missouri Pacific R.R. - Control - Chicago & Nonh Westem Holdings Corp. & Chicago & 

Nonh Westem Transponation Co, Finance Docket. No. 32133 (ICC served Sept. 10, 1992); 

Rio Grande Indus. Inc.. SPTC Holding. Inc, d Denver & Rio Grande Western R.R. ~ 

Control - Southem Pacifi- Transp. Co.. 4 I.C.C.2d 834 (1988); Union Pacific Corp.. Union 

Pacific R.R. & Missouri Pacific R.R. - Control - .Missouri-Kansas-Te.xas R.R.. 4 I,C.C.2d 

409. 419 (1980); Norfolk Southem Corp. - Comwl - Norfolk & Westem Ry, & Southem 

R\., 366 I.C.C. 173, 177 (1982); Ric Grande Indus. Inc. - Purchase & Related Trackage 

Rights - Soo Line R.R. Line Between Kansas City, MO & Chicago, IL, 6 t.C.C.2d 854 

(1990); Chicago, Milwaukee, St. Paul dc Pacific R.R. - Reorganization - Acquisition by 

- 3 
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Crjnd Truck Corp., 2 I.C.C.2d 161 (1984). In each of these cases, the Applicants proposed 

a procedural schedule, the Commission requested public comment on tl e proposed schedule, 

comments were filed, and the Commission then adopted a procedural schedule. In every 

case, the Commission's adopted .̂chedule provided for dme periods different from the 

procedures and time periods contained wi:hin the regulations, but only after the public had an 

opportunity to provide comnent. 

As with the BN/Santa Fe proceeding, KCS has significant concems regarding its, and 

the public's, ability to conduct adequate discovery and sufficiently analyze the competitive 

concems within the time frame proposed by Applicants, These concems are only amplified 

by the fact that this proposed transaction would far eclipse the BN/Santa Fe proceeding in 

terms of size, scope, and the nature of the competitive problems. The Applicants' combined 

system would have 35.000 miles of track, operate in 25 states, and have anni-l revenue from 

rail operations of $9,5 billion. Union Pacific to Acquire Southem Pacific In a Cash-Stock 

Pact Totaling S3.9 Pillion. Wall Street Joumal, August 4. 1995. A3. Because of the 

complexities of this proposal and the greater need to focus on potential anicompetitive 

impacts. KCS and the public need additional time to develop an altemative procedural 

schedule that would provide all parties '.ith an opportunity to make its case,-

- In that KCS is requesting the Commission to solicit public comment on Applicants' 
proposed procedural schedule. KCS does not here detail all of its concems regrading the 
schedule. Only if given an opportunity to provide additional comment will KCS and others 
be in a position to develop its oncems and prcp<\sr an alternative schedule. 
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Soliciting public comment before adopting Applicants' proposed schedule will not 

jeopardize Applicants' proposed transaction in any way. The Applicants have indicated that 

they will not file the application until December 1, 1995. inis gives the Commission over 

three months to solicit comment and ^dopt a procedural schedule. In reality, the 

Commission could resolve this issue within the .ICAI month, Durii.', this time. Applicants can 

be preparing their application. There is nothing in the pn cess of soliciting public comment 

on the proposed procedural schedule that preverts Applicants fron) going forward with their 

prcT îration and transaction. 

Likewise, KCS's ability to thoroughly conduct discovery will be seriously jeopardized 

if the Commission adopts Applicants' proposed discc -y guidelines without allowing input 

from the public and presentation of altemative discovery guidelines. Applicants have not 

established any reason why this proceeding cannot be conducted under the Commission's 

normal rules of discovery, 49 C.F.R. § 1114. It is Applicants burden to justify departing 

from the normal mles of discovery, and they have not done so. 

In BN/Santa Fe, the public was given an opportunity to comment on the propo.sed 

discovery guidelines and to propose altemative g.iidelines. The Commission declined to rule 

on the discovery guidelines and instead deferred that decision to the Administrative Law 

Judge ("AU") assigned to the proceeding: 

If the parties w ish to engage in any discovery or establish any discovery 
guidelines . . . they are directed to consult with Stephen L. Grossman, 
Administrative Law Judge. Judge Grossman is authorized to convene a 
discover)' conference, if necessary and as appropriate, in Washington, D.C, 
and to establish such discovery guidelines, if any, as he deems appr:>priute. 

BN/Santa Fe, Decision No. '0 ai 9 (ICC served Mar. 7, 1995). The A U then conducted a 
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conference whereby all parties had an opportunity to comment. The AU then issued 

discovery guidelines. BN/Santa Fe (ICC served Mar. 2/, 1995). This process worked well 

and involved cooperation by all parties. Because this proceeding is dramatically more 

complex than BN/Santa Fe, this same process for developing discovery guidelines appropriate 

to this case should be allowed to occur, rather than simply adopting the same guidelines used 

in BN/Santa Fe. 

In conclusion, the Commission, in order to be consistent with past pî cedent, must 

first solicit c:)mment on the Applicants' proposed schedule. Accordingly. KCS respectfully 

requests the Commission to not adopt Applicants' proposed schedule until the puDlic has had 

an opportunity to analyze it and provide public comment. Likewise, the Commission should 

not adopt the proposed discovery guidelines but should defer that issue to resolution by the 

A U assigned to this proceeding. 

Respectfully submitted, 

Richard P. Bmening 
W. James Wochner 
Robert K. Dreiling 
The Kansas City Southem 

Railway Company 
114 West llth r-'-eet 
Kansas Citv, Missouri 64105 
Tel: (816)556-0392 
Fax: (816) 556-(.227 

John R. Molm' 
William A. Mullins 
Troutmat' Sanders 
601 Pennsylvania Ave. N W. 
Suite 6̂ 0 - North Building 
Washington. D.C. 20004-2608 
Te.'- (202) 274-295C 
Fax: (202) 274-2994 

Attomeys for The Kansas City 
Southem Railway Company 
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CERTIHCATF OF SERVICE 

I hereby certify that a tm copy of the foregoing "COMMENTS OF THE KANSAS 
CITY SOUTHERN RAILWAY COMPANY ON PROPOSED PROCEDURAL SCHEDULE 
AND DISCOVERY GUIDELINES" was served this 14th day of August, 1995, by hand-
delivery, facsimile, or ovemight delivery on counsel for ?Jl known parties of record. 

William A. >{iillins 

Attomey for The KariSaS City 
Southem Railway Company 
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LSCOMTCiA HOUK 
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t O N D 0 ^ 4 W I Y S A S 

E : N Q 1 . A : 4 0 

B R U S S C L S C O « R E S P O N O C N T O r r i C C 

B R U S S E L S i 0 4 » 0 8 C L G ) U « 

' E L f P H C N E 3 £ a <5<2 0 8 » O 

BY HAND 

Honorable Vernon A. W i l i i a m s 
Secretary 
I n t e r s t a t e Commerce C mmission 
T w e l f t h S t r e e t and C o n s t i t u t i o n Avenue, N.W, 
Room 2215 
Washington, D.C. 20423 
A t t e n t i o n : Ms. Ann Q u i n l i n 

Re: Finance Docket No. 32760 Union P a c i f i c 
Corp., et a l . Control & Merger -- Southern 
P a c i f i c R a i l Corp., et a l . 

Dear S e c r e t a r y i ^ i l l i a i r s : 

Enclosed please f i n d 21 copies of pages 12 and A l 
from E x h i b i t L t o the Agreement and Plan of Merger by and 
among Union P a c i f i c Corporation, UP A c q u i s i t i o n C o r p o r a t i o n , 
Union Pacif.LC R a i l r o a d Company and Southern P a c i f i c R a i l 
C o r p o r a t i o n . These pages were 
copies o f the Merger Agreement 
OI. F r i d a y . 

; a d v e r t e n t l y o m i t t e d f r o r . tb^^" 
we provided t o the Commi ..^sion 

Si'-'cere^y, 

Michael L. Rosenthal 

A'~.tornev f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
R a i l r c a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

Enclosures 

Item No. 

Faae 



E X H I S I i A 

:RR£VOC.A£LE PROXY 

The undersigned hereby revokes any previcus 

p r o x i e s and appoints Union P a c i f i c Corporation "Par­

ent"; , Crew Lewis and Richard K. Cavidscn, and each cf 

them, w i t h f u l l pcwer of s u b s t i t u t i o n , as a t t c r n e y and 

proxy of the undersigned t o atte:»d any and a l l r.ee'.:ings 

cf shareholders c f Scuthern P a c i f i c R a i l C o r p c r a t i c n , a 

Zelawarc c o r p o r a t i o n '.t.he "Ccmpa.ny"- ('and any ad:;curn-

T,ents c r postponements t.herecf. , tc vote a l l shares ; f 

Common Stock, S.OQl par value, of the Com.pany t h a t tr.e 

undersigned i s t.hen e n t i t l e d t o vote ana t o represent 

and otherwise t o ac:: f c r the undersigned ir: the sare 

manner and w i t h the same e f f e c t as i f t h ^ undersigned 

were p e r s o n a l l y present, w i t h respect t o a l l matters 

s p e c i f i e d m Section 3 i'a) cf the Shareholder Agreement 

the "Shareholder Agreem.ent"), dated as _ f August 3, 

1995 1-y ̂ .-.d among Parent, UP A c q u i s i t i o n Corporation, 

and t.he undersigned. C a p i t a l i z e d terms used and net 

defin e d .herei.n r.ave the re s p e c t i v e xeani.ngs a s c i i b e d t c 

t.hem m, or as p r e s c r i b e d cy, the Shareholder Agreement 

This proxy s h a l l be deemed t o be a prcxy cou­

p l e d w i t h aa i n t e r e s t and i s i r r e v o c a b l e d u r i n g the 

A-1 



fcoc<-entry c r otherwise) cf any c e r t i f i c a t e d c r 
u n c e r t i f i c a t e d i n t e r e s t representing any of the sk^x^-'^^^^ 
t i e s c t tne Company or cf Parent, as the case mav B>e/>>---p-<'/\".-
unless the Shareholder represents t o the Com.pany t h a i t " ^ = - i i i i - - ^ 
such t r a n s f e r i s made 

-om.pany tn^ 
.n compliance w i t h t h i s Agreem.ent. 

(b) Shareholder s h a l l promptly surrender t c 
the Company a l l c e r t i f i c a t e s representing the Shares, and 
other Company Vot i n g S e c u r i t i e s acquired by Shareholder 

i"?^ . A f f i l i a t e s a f t e r the date hereof, and the Company 
s h a l l place the f o l l o w i n g legend on such c e r t i f i c a t e s : 

"THE SECURITIES REPRESENTED BY TKIS CERTI ICATE 
ARE SUBJECT TO A SH.A?.£HOLCER AGREEMENT, DATED AS CF 
AUGUST 3, 1995 BY AND AMONG UP ACQUISITION CCRFC-
RATION, L'NION PACIFIC CORPCRATICN AND THE MORGAN 
STrVNLEY LEVERAGED EQUITY FUND I I , L.P. WHICH, AMONG 
ITHER THINGS, RESTRICTS THE TRANSFER AND VOTING 
THEREOF." 

9. Termi.naticn. Except as otherwise provided 
m t h i s Agreement, t h i s Agreem.ent s h a l l terminate at t.ne 
e.nd cf the Vet ma Period. 

10 y-!isce....anecus 

;a/ ..ms .Agreeme.nt cc.nstitutes the e.ntire 
agreem.ent between the p a r t i e s wit.h respect tc th.e subject 
T.atter hereof and supersedes a l l ether p r i c r agreem.ents 
and understandings, both w r i t t e n and c r a l , betwee.n th.e 
p a r t i e s w i t h respect t c th.e subject T.avter hereof. 

;b} Shareholder agrees t h a t t h i s Agreement and 
the o b l i g a t i o n s hereurder s h a l l a t t a c h t-; any Com.pany 
Voti n g S e c u r i t i e s t h a t Tiay beccme B e n e f i c i a l l y Cwned by 
Shareholder. 

c A l l costs and expenses i n c u r r e d m ccnnec-
t^t.n w i t h t h i s .Agreem.ent and t.̂ .e t r a n s a c t i o n s ccnt-.-^r" t -
ed hereby s h a l l be paid by the p a r t y i n c u r r i n g such 
expenses, and each of Parent and Purchaser, on the one 
ha;-.d. and Shareh-^lder, cn the other hand, r h a l l inde.T.nify 
and h o l d the ot h e r harmless frcm and against a.-̂y and a l l 
claims, l i a b i l i t i e s or cbligatio.ns w i t h respect t o any 
brokerage fees, ccmmssicns or f i n d e r s ' fees a s s e r t e d by 
any person on the basis cf any act or statement a l l e g e d 
to have been made by such pa-'.y c r i t s A f f i l i a t e s . 
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C A B L E C O V L N G 

August 11, 1995 
Item No. 

Page Count / 

C U « i O N S T B E E T 

L O N D O N W i y S A S 

E N G L A N C 

T E L E P M O N t ,T . , 9 , 

TELEFAX A . 

B R U S S E L S C O « B C 5 P O N O E N T o r r c c 

4 « A V E N L C OES A O T S 

a O L S S E L S . 0 4 C B C . a i O M 

' E L E P M O N E £ 

TELEFAX 3 i i 5 , ; ^ 

BYjgAND a. 

Honorable Vernon A. ' - i U i a m s Secreta y -̂ -̂ x^dms 

I n t e r s t L . t e Ccm.meroe Com.mi.- - -on 

Room'2215''''' Avenue, N.w. 
Washington. D.C. 20423 

Re Finance Dco'.et No ^^i-rcn TT • 
Corp . , e t _ ^ \ ! ' ° c o n t r o l \ S'^"" ' ' ^ ^ ^ ^ ^ ^ 

ŝ sî î iiiLcorsf:;;;̂ ^ ̂ ^̂̂ ^̂̂  
- Southern 

Dear S e c r e t a r y W i l l i ams 

Enclosed f o r f i i i r j o -in -̂r,̂  u 
are the o r i g i n a l and twenty Lo^e^ o f ^ " " ^ f ' ^ ' ' ^ ' ^ " " ^ ^ -'°̂ J<et 
01 Notice of In^en^ t - P i i l copies of Applicants Modifica' ^or 
("P/SP-5) . Also ^nci'osed L J i T f "̂ "̂̂ ^̂ ^ ^PPlxca :ion'~-^°" 
^ext Of t h i s pleadiP. xn'wordPerfe^t^s'i'fo'm?^'^^^""^ 

1 wculd apcrec',qrp> i 
enclosed extra copy cf each o i ^ h ^ p?ead?na.' ̂ ^̂ "̂̂ '̂ ^̂ P ̂ he 
to the messenger f o r our f i l e s . P^^^^-ngs ana return them 

Oft ic« o ( t h « SfK, ' 

r—j Partot 
i_I I Public Reccr J 

Sircerely, 

Michael L. Rosenthal 

A t t c IlSi:-f£r Uni Pacif .i r-
£s^m.rat_ipn. Uni (^TTnTTTJ^^ 

bkiToad C 

Enclosures 
P a c i f i r ' R a i l r n ; : i r i r-r> 

om.oany anr^ Missoi i r -
mpany 



BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION FACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER --
r, SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
T^RANSPGRTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

MODIFICATION OF NOTICE OF INTENT 
TO FILE RAILROAD CONTROL APPLICAPIOK 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HJU^RIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415^ 541-1000 

94105 

PAUL A. CUin^INGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
1/02) 973-7601 

t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Com.pany, St. Louis Southwestern 
Railway Company. SPCSL Corp., 
and The Denver and Rio Grard? 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
t . .Jh A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i i r o a d Company 
Missouri P a c i f i c R a i l r o a d Company 
14 .6 L^odge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5383 

Attorneys f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Company and Missouri 
P a c i f i c R a i l r o a d Company 

August 11, 1995 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN FACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAL COMPANY 

MODIFICATION OF NOTICE OF INTENT 
TO r ILE PLAILROAD CONTROL APPLICATION 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

R a i l r o a d Company ("UPRR"), Missouri P a c i f i c R a i l r o a d Company 

("MPRR"),^ Southern P a c i f i c R a i l Corporation ("SPR"), 

Southern P a c i f i c T r a n s p c r t a t i o n Company '"SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western R a i l r o a d Company 

(•'DRGW"),̂ - c o l l e c t i v e l y , "Applicants." hereby modify t h e i r 

N o t i c e of I n t e n t t o F i l e R a i l r o a d Control A p p l i c a t i o n 

(UP/SP-1) t o s t a t e t h a t , i f the 1994 ICC W a y b i l l Sample i s 

a v a i l a b l e by September 1, 1995, A p p l i c a n t s w i l i use 1994 as 

the base year, and i f i t i s not, 1993 w i l l be used. 

UPC, UPRR and MPRR are r e f e r r e d t o c o l l e c t i v e l y as "Jnion 
P a c i f i c . " UPRR ana MPRR are r e f e r r e d t o c o l l e c t i v e l y as "UP." 

SPR, .̂ P̂T, SSW, SPCSL and DRGW are r e f e r r e d t o 
c o l l e c t i v e l y as "Southern P a c i f i c " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d t o c o l l e c t i v e l y as "SP." 
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Applicants' Notice of Intent to F i l e indicated that 

they planned to submit impact analyses based on 1993 data. 

Before f i l i n g the Notice, Applicants had consulted wi t h the 

Commission's Office of Economic and Environmental Analysis 

regarding the timing of the a v a i l a b i l i t y of the 1994 ICC 

Waybill Sample, and haa ...een t o l d that i t would not be 

available u n t i l e a r l y October -- too late to permit 

preparation and f i l i n g of the application on oi before 

December 1. 

Today, cne of Applicants' consultants, A t l a n t i c 

Systems, Inc., vas contacted by an ind i v i d u a l at ALK 

Associates, Inc., the contractor that processes the Waybill 

Sample f o r the Commission, and was advised that ALK had been 

retained by a p o t e n t i a l opponent of the transaction which 

intended to argue that use of the 1993 Sample was 

inappropriate. This i n d i v i d u a l indicated that ALK would 

complete i t s processing of the data i n time f o r the Commission 

to release the data by the end of August. 

Applicants then contacted the Commission's Office 

Economic and Environmental Analysis ("OEEA") and were 

advised that ALK indeed planned to complete i t s processing 

work i n time f o r the Commission to m.ake the 1994 Sample 

available to the public by the beginning of Septem.ber. OEEA 

also faxed to Applicants t h i s afternoon i t s approval of t h e i r 

request f o r access to the 1993 Sample, and granted access to 

the 1994 Sample as w e l l . 
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Later i n the day, Applicants were served by Santa Fe 

Pacific Corporation i.nd The Atchison, Topeka and Santa Fe 

Railway Company ( c o l l e c t i v e l y , "Santa Fe") w i t h t h e i r " P a r t i a l 

Objection to Notioe of Intent" (SF-2), s t a t i n g that the 1994 

Sample " w i l l be available at the end of August or the s t a r t of 

September," and urging that the Commission "require Applicants 

to submit impact analyses based on 1994 data." 

Santa Fe's f i l i n g is c l e a r l y aimed at delaying t h i s 

proceeding. However, i f the 1994 Waybill Sample i s available 

by September 1, Applicants w i l l base t h e i r impact analyses on 

1994 data. Otherwise, they w i l l use 1993 as the base year. 

The Commission w i l l thus know d e f i n i t i v e l y by September 1 what 

the base year w i l l be, and w i l l be able to specify that date 

i n the public notice to be published by September 4 i n the 

Federal Reg ster pursuant to 49 C.F.R. § 1180.4(b)(2). 

Contrary to Santa Fe's argument, the Commission 

should not "require" Applicants to base t h e i r impact analyses 

on 1994 data, because any delay i n the a v a i l a b i l i t y of the 

1994 Sample would then delay the f i l i n g and review of the 

application. While 1994 data w i l l of course be more current 

than 1993 data, and i s preferred by Applicants i f i t w i l l be 

available i n a timely manner, Santa Fe o f f e r s no reason to 

believe that the e f f e c t s of the proposed transaction cannot be 

amply evaluated through t r a f f i c studies and market analyses 

based on 1993 data. Santa Fe says only that t r a f f i c volumes 

and revenues increased i n 1994, but the fact that r a i l t r a f f i c 



v a r i e s from year t o year provides no basis f o r concluding t h a t 

1993 data are not f u l l y adequate f o r r e v i e w i n g t h i s 

a p p l i c a t i o n . 

R e s p e c t f u l l y submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. KARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUWINGH-'-M 
RICHJ^D B. KERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c T r a n o p o r t a t i o n 
Com.pany St. Louis Southwestern 
Railwav Com.pany, SPCSL Corp.. 
and The Denve- and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(blO) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

Attornevs f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Com.pany 

August 11, 1995 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y thc't, on t h i s l l t h 

day of August, 1995, i cause a copy of the foiegoing document 

to be served by f i r s t - c l a s s m.ail, postage prepaid, or by a 

more expeditious manner of delivery on a l l p a r t i e s of record 

i n Finance Docket No. 327oO, and on 

Director of Operations Permerger N o t i f i c a t i o n Office 
A n t i t r u s t u i v i s i c n Bur'^au of Competition 
Room 3 218 Room 3 03 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 



STB 
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C A B L E C O V L ' N G 

August 10, 1995 

David M. Konschnik 
D i r e c t o r 
O f f i c e o f Proceedings 
I n t e r s t a t e Commerce Commission 
Room 2118 
T w e l f t h S t r e e t and C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Request f o r Informal Opinion 
VotincT Tr\ist Agreement 

,ECONrCLD MOUSC 

^ONDON * •* 8*S 

CNGL *SO 

TELEFAX 4 « i 7 ' 4 © 5 j i Q t 

BRUSSELS C O W R t S P O N C N T O f F i C C 

AVENUE DCS A R T S 

BRUSSELS i O * 0 t f L G - U * * 

Dear Mr. Konschnik: 

\s you requested of Z^ivid Roach chis afternoon, i -"i^ 
e n c l o s i n g a copy of the Agreement and Flan of Merger by and 
among Union P a c i f i c Corporation; UP A c q u i s i t i o n Corporation, 
Union P a c i f i c R a i l r o a d Company and Southern P a c i f i c R a i l 
C o r p o r a t i o n along w i t h a l l c f i t s e x h i b i t s . 

S i n c e r e l y , 

Michael L. Rosenthal 9 
Enclosure 
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Offer to Purchase for Cpsh 
Up to 39,034,471 Shares of Commor Stock 

of 

Southern Pacific Rail Corporatiori 

$25.00 Net Per Share 
by 

UP Acquisition Corporation 
an indirect wholly ovTied subsidiary of 

Union Pacific Corporation 

OfTiC« of f^tt S»cr«Ur/ 

Pa 
Pubiic "^sord E3 

LA LESS THE OFFER IS EXTEN-PED. 

l-N.ALTHGRIZED .ACQLISITIGNS OF C O M T J O I A T A E S ^ ^ i ^ ^ L ^ ^^'^ AGAINST 
RECEIPT BVPLT^CH^SER. PRJOA TO ra?E?P R^̂ ^̂ ^̂  CARHIER A.NT) (ii) THE 

^ STATEMENT FROM THE P R E M ^ p r p J ^ o ^ ^ ^ ' ^ l ^ ^ ^ INTORAUL 
COM.MISSION EITHER THAT (1) NO iSl^lEV ™ ^ FEOER.AL TRADE 
HEREIN) AND THE TRANVArTTr;vc r̂ ^̂ ^ O^hR. THE .MERGEF (AS DEFIN-ED 
AGREENIENTS ( A I ^ E F L ^ D I ^ S S l U7I r̂ 'S?-̂ ^ ANCI^LIRV 
H.ART-SCOTT-RODINO A J H ^ L S A S ^ ^ PL-RSLA.NT TO THE 
(THE -HSR ACT"). OR i2) T ^ T R j S T x ^ o i ^ ^ A.MENDED 
THE MERGER A.NT) THE ^ A C I u S ^ V A ^ r r ^ ^ ^ ^ OFFER. 
HSR ACT. OR IN TIIE ABSEN^ OF i ^ r ^ ^ ^ 
STATE.NIENT REFERRED TO K ^ r ^ A r L ^ ^ ^^ '^^ L N T J R M A L 
WAnXNG P E R I O D ^ 5 E J T^'^^^R^^fcT *^^^ '^PLICABLE 
TERNHN ATED PRIOR T S ^ T ^ ^ ^ S ^ ^ ^ ^ 

• " S A M . C S ? [ S.̂ ^^^^^ CORPORATION (THE -COXL- T") 
THE OFFTR A.M> ^ M S G ^ I ^ ' T ^ ^ ^ S ^ ^ . ' T N T^^ ^^JB^^^^-^^ TTUT'^^^CH OF ^ 

STOCKHOLDERS OF THE CO.NIPANT ^ T ) RF^mtvIJv-^^^?^^^ INTERESTS OF THE 
THE COMPANT WHO DESKE TO R E S U I ^ A ^ S ^ ' ^ ^ I STOCKHOLDERS OF 

OFFT':. 
LMPORFANT 

Transmutal. hive su.h stockholder's signature thereonTi^rtl ^^frdance with the instructions in the Utter of 
rnan or deliver the Letter of TransmJal oTsuh^Z^ZZlt 'oZTr'' J w""^""" ' '"^ ^^"^ 
<^ii^-er the cervficates for such Shares to the Depos t2^ a ^ , Zh ' t ^'P^'^'^'y ^'^ ''"he 
Shares pursuant to .He procedure for book-entr^ ZV^f^Z ^rt, tS^rT, t or facsimile or deliver sucn 
iU request suu, stockholders broker, dealer. commeTa Z i r ^ . t J '° '^P'^^^on ofthe Offer or 
for such stockholder A stockholder hann, Sha^reZ.erT^^^^^ '"'"^'^''^ "^'"^f ^ "^'"""'^ effect the transaction 
company or other nominee must contact such broker ZZr t °^ "'"^ ^'-^cil bank trust 
stockholder desires ,ender such Shares. ' ^ ' company or other nominee if Tch 

An\ stockholder v,hc c'estres to tender ^hn .v 
who cannot comph- ^ uh the procedures forTo7k\ln ''iy'V'y^''T ""^ immediately available or 
render such Shares ty folio Jng '>^e pZ^Z^;: ; : ' ^ : ^ ^ ^ ^ ^ l ^ ^ - ^^'^^ - ^ uZ^b^^-^'i^ 

Questions and requests for assistance L JM!^ delnery set fortn in Section 3. ^ 

„.4i- oe„ L. "™„rr-°{:*i "»-'«"'• »/ « 
The Dealer .Manager for the Offer is: 

,st9.i995 First Boston 
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Facsimile copies of the Letter of Transtmttal. properly completed and duly signed, will be accepted. The 
Letter of Transmittal, cen ticates tor the Shares and any other required documents should be sent b> each 
str«ckholder of the Company or h's broker, dealer, commercial bank, trust company or other i Jtninee to the 
Depositary at one of its audresses set forth below: 

V'T Depositary for the Offer is: 

Citibank, N.A. 

By Ovemight Delivery: 
Citibank, N.A. 

C O Citirorp Data 
Distnbution. Inc. 
404 Sene Dnve 

Paramus. New Jersey 07652 

By Facsimile Transmission: 
(for Eligible Instimtions Only) 

(201) 262-3240 

Confirm by Telephone: 
(800) 422-2066 

By Mail: 
Citibank. N.A. 

c o Citicorp Data 
Distnbution. Inc. 
P.O. Box 1429 

Paramus. New Jersev 07653 

By Hand: 
Citibank. .N..A. 

Corporate Trust Window 
111 Wall Street, 5th Floor 

New York. New York 

fly Tele.x: 
(710) 900-4964 

Answerback: CDDI P.ARA 

AJiy quesuons or reques's for assistance or additional copies of the Offer to Purch.ise, the Lett-r of 
Transmittal and the Notice of Guaranteed Dehvery may be directed to the Infonnation Agent or the Dealer 
.Manager at theu" respective telephone numbers and locations listed below. You may also contact vour broker, 
dealer. comt:iercial bank or trast company or other nominee for assistance conccnung the Offer. 

The Information Agent for the Offer is: 

D,F. King & Co., Inc. 
7" Water Street 

.New York, .New York 10005 
(Call Toll Free) 1-800-697-6974 
or (212) 269-5550 (call collect) 

The Dealer Manager for the Offer is: 

CS First Boston 
Park Avenue Piaza 
55 East 52nd Street 

New York. New York 10055 
(212) 909-2000 (call collect; 
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Honorable Vernon A. Wi l l i a i n s 
Secretary 
I n t e r s t a t e Co; 'ce Commiasion 
Room 2215 
Tw e l f t h Stree i C o n s t i t u t i o n Avenue, N.W. 
Washington, U . (. 2042 3 

Re: Request f o r I n f o r m a l Opinion 
V o t i n g Trust .Agreement 

Dear Secretary W i l l i a m s : 

On August 4, 1995, we subm.itted on behalf of Ui.ion 
P a c i f i c C o r p o r a t i o n ("UPC"), Union P a c i f i c R a i l r o a d Com.pany 
and M i s s o u r i P a c i f i c R a i l r o a d Company a V o t i n g Trust Agreement 
proposed t o be entered i n t o Ly ard Detveen UPC, UP A c q u i s i t i o n 
Corpor?-ion ( " A c q u i s i t i o n " ) , an ird.-'.-̂ -̂ c t wholly-owned 
s u b s i d i a r y of UPC, and Southwest Bank t - St. Louis, an 
i n s t i t u t i o n a l t r u s t e e . We explained t h a t A c q u i s i t i o n would 
s h o r t l y i n i t i a t e a cash tender o f f e r f o r approximately 25% of 
Southern P a c i i i c R a i l Corporation's ("SPR") v o t i n g stock. 

This i s t o advise t h a t A c q u i s i t i o n yesterday 
commenced a tender c f f e r f o r 25% of f.PR's v o t i n g stock. A 
copy of the C f f e r t o Purch'..se i s attached. The tender 
deadline, which we i n d i c a t e d i n our Auyust 4 submission would 
be approximately Septem.ber 5, 1995, has beer set f o r 
Wednesdf.y, Septem.ber 6, 1995, as ex p l a i n e d m the O f f ^ r t o 
Purcnase. 

Office of the G»cr«tar/ 

Pai 
Public Racofd 



C O V I N G T O N 6. B U R L I N G 

Honorable Vernon A. Williams 
August 10, 19 95 
Page 2 

We w i l l continue to kt.jp the Commission apprised of 
any developments. 

Arvid E. Roach I I 
Enclosure 

cc (w/enc): Honoralle David M. Kor^chnik 
Director 
Office of Proceedings 
Room 2118 


