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1 s i t u a t i o n s , i n d u s t r i a l s i t e No. 2 and i n d u s t r i a l 

2 t ; i t e No. -- l e t ' s say i n d u s t r i a l s i t e Nc . 2 has 

3 a h y p o t h e t i c a l b u i l d - o u t t o t h e SP l i n e . 

4 A. Okay. 

5 Q. Now, I know you a l l have t r i e d t o 

€ d i l i g e n t l y f i n d o u t those s i t u a t i o n s where t h a t 

7 e x i s t e d and where i t d i d e x i s t you gave BN/Santa 

8 Fe access; i s t h a t c o r r e c t ? 

9 «̂  . Yes, we searched f o r a l l tho&c 

10 l o c a t i o n s and we've agreed t o open up I b e l i e v e 

11 f o u r l o c a t i o n s . 

12 Q. Four on t o p o f the how many d i d you 

13 op'^n up b e f o r e t h a t , do you remember? 

14 A. W e l l , i c -3 two on t o p o f -- two on t o p 

15 o f t wo. 

16 Q. So you sear;hed a l l o f UP and SP's 

17 system, e n t i r e systems, and you found o n l y f o u r 

18 p l a c e s t h a t t h e r e ' s p o t e n t i a l b u i l d - o u t s t h a t 

19 y o u ' r e g o i n g t o g i v e BN/Santa Fe access t o ? 

20 JV. That's a l o n g c o m p l i c a t e d i s s u e here 

21 and t h a t ' s too s i m p l i s t i c . I mean we searched 

22 t h e e n t i r e UP/SP system, we l o o k e d a t each 

23 b u i l d - o u t o p p o r t u n i t y t h a t we were aware o f , and 

24 t h e n d e t e r m i n e d those where t h e s h i p p e r had 

25 s u c c e s s f u l l y used t h e t h r e a t o f a b u i l d - o u t t o 
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1 g e t -- t o s u c c e s s f u l l y n e g o t i a t e b e t t e r r a t e s and 

have, i n . a c t , a p h y s i c a l l y f e a s i b l e b u i l d - o u t . 

And we i d e n t i f i e d -- when you s a i d two 

i n i t i a l l y , I was r e f e r r i r . j t o the Mont 

B e l v i e u - B a y e r s i t u a t i o n , i c ' s a l l i n t h e same 

area ove r e a s t of Houston. i^nd t h e n s u b s e q u e n t l y 

7 we have agreed t h a t we would a l l o w two more 

b u i l d - o u t s even though the c o n d i t i o n s t h a t I j u s t 

d e s c r i b e d r e a l l y i n my view weren't met. But we 

d i d i t t o p u t t h i s i s s u e t o r e s t or.ce and f o r 

11 a l l . 

So you've got f o u r l o c a t i o n s where 

13 y o u ' r e g o i n g t o g i v e BN/b.->.-.a Fe access due t o 

14 b u i l d - o u t p o s s i b i l i t i e s ? 

15 A. Yes. 

Okay. Now, under t h e CMA agreemenc I 

b e l i e v e i s t h a t , i f a s h i p p e r f e l t t h a t he i s 

l o s i n g a b u i l d - o u t o p p o r t u n i t y , he can b r i n g an 

a r b i t r a t i o n c l a i m ; i s t h a t c o r r e c t ? 

^° ^- ^ would have t o go back and r e a d t h e 

21 CMA agreement which I'm not as i n t i m a t . . l y 

f a m i l i a r w i t h as I s h o u l d have beea be-ause o f as 

I say a l l our a p p l i c a t i o n work here i n t h e l a s t 

few weeks. So I might need t o r e f e r back t o 

t h a t . But I mean i t a l l o w s f o r n e g o t i a t e 

17 

18 

19 

2 2 

23 

24 

25 
.ons 
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1 as a g g r e s s i v e l y as we ran because here you show 

2 two s o u r c e s , b u t , i n f a c t , i n r e a l l i f e t h e r e a re 

3 many o t h e r sources out t h e r e as w e l l . We l o o k e d 

4 f o r t h e s e cac.es where we wculd have o n l y two 

5 s o u r c e s , one on UP, one on S'\ and o n l y two as 

6 yeu have here and f r a n k l y c o u l d n ' t f i n d any. 

7 Q. I f h y p o t h e t i c a l l y -- i f t h e r e were 

8 under my h y p o t h e t i c a l the c o a l mine a t UP. t h e 

9 c o a l mine a t SP, ^ o u l d che u t i l i t y r e c e i v e t h e 

10 b e n e f i t o f t h e c o m p e t i t i o n between SP and UP?.. 

11 A. Would he r e c e i v e sone b e n e f i t f r o m t h a t 

12 today? 

13 Q. Yes. 

14 . A. I t ' s not clea"-, you know, what t h e 

15 p r i c i n g i s g o i n g t o be. Each r a i l r o a d i s 

16 e x c l u s i v e l y s e r v i n g i t s o i i g i n . I t ' s g o i n g t o 

17 l o o k f i r s t a t t r a n s p o r t a t i o n . a l t e r n a t i v e s . You 

18 m e n t i o n e d t r a n s i o a d i n g e a r l i e r , you know, can 

19 t h a t c o a l be t r u c k e d over, i s t h e r e w a t e r 

20 c o m p e t i t i o n , and so on. I t ' s g o i n g t o p r i c e a t a 

21 l e v e l as h i g h as i t can, b e i n g c o n s t r a i n e d by t h e 

22 c o m p e t i t i v e f a c t o r s which i n c l u d e source 

2 3 c o m p e t i t i o n . 

24 I n t h i s case, i n t h i s h y p o t h e t i c a l , i f 

25 t h e o n l y o t h e r .<^ource i s t h i s one o t h e r mine, 
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^=.r^ source used f o r each Q. was the same data sour-« 

w 1 ̂  »-v,̂  one you j u s t 
l i n e m t h i s f i r s t t a b l e , ^̂ ê on y 

r e f e r r e d t o . the t r a f f i c d i v e r s i o n study? 

i n the f i r s t column of t h i s t a b l e ? 

Q The a p p l i c a n t s column, yes. 

The a p p l i c a n t s column. Yes, o f f - l i n e 

r r a f f i c d i v e r s i o n s a t 
would be our two-to-one t r a f f i c 

p o i n t s m the G u l f . ^ 

Q That's what, o t n e r c o m p e t i t i v e t r a f f i c . 

^ NO. That's two-to-one o f f - l i : ^ e , t u a t 

would be orange, Amelia, Baytown, Corpus C h r i s t i . 

.hose towns. They are two-to-one towns, t h e y ' r e 

= snd t h e y v o u l d f l o w up t o 
i n the .iouston area, ana t n e y 

Me^ohis and St. L c u i s ovar . h i s l . n e . C a y . 

Crowley did not include those p o i n t s . So he 

had z e r o . 
Q. w e l l , my question i s what was the 

A I n o t h e r word3, t h a t was 
source of your data? I n o t n e 

your e s t i m a t e s of how much t r a f f i c f rom new 

cwo-to-one p o i n t s t h a t BN/Santa Fe i s g e t t i n g 

IA r-oiire over the Houston 
access t o t h a t t h e y would rouce 

t o Memphis segment? 

A. C o r r e c t . 

p t-v,at t r a f f i c i s moving Q. How much of t h a t c r ^ i - i - x 

beyond S t . Louis? ^ 

ALDERSON MPORTE^G COMPANY, INC. 
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1 agree w i t h you. 

2 Q. Did you i n making y o u r e s t i m a t e s o f how 

3 much t r a f f i c might be r e r o u t e d by BN/Santa Fe • 

4 o v e r t h e r i a h t s t a k e i n t o account c o s t 

5 d i f f e r e n c e s between the d i f f e r e n t r o u t e s ? 

6 ' A. We assumed t h a t t h e Houston-St. L o u i s 

7 r o u t e would be a lo w e r c o s t r o u t o or I s h o u l d say 

8 o u r o p e r a t i n g p l a n people d i d , but I p a r t i c i p a t e d 

9 i n t h a t as w e l l , on t h e b a s i s t h a t i t ' s 150 m i l e s 

10 s h o r t e r , i t has much l e s s g r a d e s , must l e s s ^ 

11 c u r v a t u r e , and i s , i n f a c t , t h e r e f o r e , a l o w e r 

12 c o s t rout*" . Now, t h e CMA s e t t l e m e n t enhances t h e 

13 r o u t e even more 

14 Q. I s t h a t c o s t e s t i m a t e t h a t you j u s t 

15 r e f e r r e d t o t h a t y o u r o p e r a t i n g people made based 

16 on t h e merged UP/SP's c o s t o f o p e r a t i n r g e v e r t h a t 

17 r o u t e ? 

18 A. I don't know. I b e l i e v e i t was i n --

19 i t was based on ..ooking a t t h e two p h y s i c a l 

20 r o u t e s and d e c i d i n g which one w i l l produce t h e 

21 b e s t s e r v i c e , the b e s t r e l i a b i l i c y , and t h e 

22 l o w e s t c o s t . 

23 Q, say i t ' s a l o w e r c o s t r o u t e . 

24 You're comparing t h e Houston t o St. L o u i s r o u t e 

25 t o what r o u t e ? 
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1 A. W e l l , I'm f i r s t comparing BN/Santa Fe's 

2 e x i s t i n g Houston-St. L o u i s r o u t e w i t h the new 

3 r i g h t s t h a t i t would r e c e i v e from Houston t o 

4 Memphis and then u s i n g i t s own r o u t e from Memphis 

5 t o S t . L o u i s , okay, up the west s i d e o f t h e 

6 r i v e r . 

7 That route was 100 and some miles 

s h o r t e r than BN/Santa Fe's e x i s t i n g route, 

f o l l o w e d the r i v e r v a l l e y s , was very low grade 

l i n e , was a low curvature l i n e , and on balance 

11 was f e l t a b e t t e r l i n e . That was our f e e l i n g , 

12 t h a t ' s t h e f e e l i n g o f our o p e r a t i n g p l a n p e o p l e . 

Now, w i t h t h e CMA s e t t i e m e n t , w i t h 

14 d i r e c t i o n a l r u n n i n g , u s i n g the UP double t r a c k 

l i n e on t h e east de of the r i v e r , t h e l i n e i s 

now 30 m i l a s s h o r t e r i n a d d i t i o n so i t ' s 155 

1' m i l e s s h o r t e r now and i s v i r t u a l l y a double t r a c k 

18 route the whole way. So the answer is even mace 

19 c l e a r - c u t now than i t was when we f i r s t made t h i s 

20 a s s u m p t i o n l a s t December. 

Q- So the comparison was between BN/Santa 

22 Fe's o p e r a t i o n s over the nev t r a c k a g e r i g h t s as 

23 amended by the CMA s e t t l e m e n t versus t h e i r 

24 e x i s t i n g l i n e ? 

A. Well, t h a t ' s our most rece n t 

ALDERSON REPORTING COMPANY, INC. 
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1 Q. Did you make any e s t i m a t e o f how much 

2 i t would c o s t BN co r o u t e i n t e r m o d a l t r a f f i c v i a 

3 t h a t r o u t e , t o handle I s h o u l d say i n t e r m o d a l 

4 t r a f f i c v i a t h a t r o u t e ? 

5 A. W e l l , we made the f o l l o w i n g e s t i m a t e . 

6 We know BN has got e x t e n s i v e i n t e r m o d a l 

7 f a c i l i t i e s i n S t . L o u i s and Houston and i n 

B Memphis. We connect those w i t h a d i r e c t l i n e 

t h a t i s as good as our l i n e and b e t t e r t h a n t h e i r 

l i n e , i t ' s f a i r l y easy t o make the judgment t h a t 

11 t h e y w i l l move the t r a f f i c o ver the new r i g h t s . 

12 Now, I ' l l say t h i s , we were a c t u a l l y 

somewhat c o n s e r v a t i v e i n t h a t we s a i d yes, 

t h e y ' r e g o i n g t o r e r o u t e some o f t h e i r e x i s t i n g 

15 H o uston-St. L o u i s i n t e r m o d a l over t h e new r o u t e . 

16 But we d i d n ' t p r e d i c t an i n c r e a s e d market share 

17 f o r BN/Santa Fe: T h i s g e t s back t o t h i s 

18 d i s c u s s i o n we had on the 15 p e r c e n t and t h e 30 

19 p e r c e n t market share enhancements between Omaha 

20 and Oakland, okay, because t h e y ' r e g o i n g t o have 

21 a new d i r e c t s i n g l e l i n e . 

We d i d n ' t do t h a t h ere. We know t h a t 

BN/Santa Fe has a c e r t a i n share of t h e 

24 S t . L o u i s - H o u s t o n market. We t h i n k t h a t , because 

25 o f t h e new r i g h t s , t h a t market share i s g o i n g t o 

t 
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1 Q. Let me ask you a f u r t h e r q u e s t i o n about 

2 what you s a i d t h i s morning which i s s u b s e q u e n t l y 

3 t h a t you, a p p l i c a n t s , reviewed the s i t u a t i o n and 

4 you agreed t o p r o t e c t two more b u i l d - i n 

5 s i t u a t i o n s or b u i l d - o u t s i t u a t i o n s as t h e case' 

6 may be even though t h e y d i d not mpet the 

c o n d i t i o n s or q u a l i f i c a t i o n s you e s t a b l i s h e d . Do 

you r e c a l l t h a t d i s c u s s i o n t h i s morning? 

^ A. Yes. 

Q- And cne of those i s the S e a d r i f t 

11 f a c i l i t y o f Union Carbide C o r p o r a t i o n ; i s t h a t 

12 c o r r e c t ? 

A. Yes, Union Carbide a t N o r t h S e a d r i f t , 

14 t h a t ' s c o r r e c t . 

I n what manner d i d the N o r t h S e a d r i f t 

16 s i t u a t i o n not meet the q u a l i f i c a t i o n s f o r 

p r o t e c t i o n of b u i l d - i n or build-out that you had 17 

!2 0 

!4 

is 

18 s e t ? 

19 A. Well, as - i n d i c a t e d t h i s morning, and 

I was attempting to read out of the statement but 

d i d n ' t do i t very w e l l , when we searched f o r 

f e a s i b l e b u i l d - i n s i t u a t i o n s , they had to be 

p h y s i c a l l y f e a s i b l e and have been used by the 

customer to i n f l u e n c e i t s r a t e s , i n f l u e n c e i t s 

r a t e s e r v i c e package s u c c e s s f u l l y by the 

ALDERSON REPORTING COMPANY, INC. 
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1 customer, used s u c c e s s f u l l y by the c u s t o m e r t o 

2 i n f l u e n c e i t s r a t e s and s e r v i c e . 

3 We t a l k e d to our p e o p l e about the Union 

4 [REDACTED] 

5 

6 
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1 [REDACTED] 

2 

3 

4-

5 

6 

7 

8 

9 

10 

11 

12 

12 

14 

15 

16 

17 

18 

19 Q. What's Union Carbiae's p o s t u r e i f t h e 

20 merger i s approved and t h e r e i s no p r o t e c t i o n o f 

21 t h e i r b u i l d - o u t o p p o r t u n i t y and the c o n t r a c t 

22 e i t h e r e x p i r e s or i s t e r m i n a t e d under t h e terms 

23 o f t h e agreement, what o p t i o n s do t h e y have, a t 

24 t h a t p o i n t i n terms o f s e e k i n g l e v e r a g e i n 

25 n v _ g o t i a t i n g w i t h Union P a c i f i c ? 
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1 A. W e l l , I mean you're h y p o t h e s i z i n g 

2 something t h a t von't e x i s t . 

3 Q. The merger g o i n g through? 

4 P. . No. I mean - -

5 Q. Excuse me. I was b e i n g f a c e t i o u s . 

6 A. No. My u n d e r s t a n d i n g i s t h a t we are 

7 a g r e e a b l e t o i l l o w i n g Union Carbide t o b u i l d out 

8 t o t h e P o r t Lavaca b r a n c h , t o a p o i n t where i t 

9 c o u l d connect w i t h BN/Santa Fe. So t h a t 

10 p r e s e r v e s and, i n f a c t , enhances the c o m p e t i t i v e 

11 o p t i o n t h a t was a v a i l a b l e b e f o r e . And, you know, 

12 we've i n d i c a t e d t h a t p o s i t i o n t o Union Carbide a 

13 number o f times over t h e p a s t few weeks o r 

14 months. 

15 But, i f t h a t were not a v a i l a b l e , t h e n 

16 as I say Union C a r b i d e ' s r a t e s have a l r e a d y been 

17 s i g n i f i c a n t i y l6/e.-ed. I t h i n k our s t u d i e s have 

18 shown t h i i ^ f o r p o l y e t h y l e n e p r o d u c t i o n t h e r e ' s a 

19 tr<^mendous amount c f source c o m p e t i t i o n . UP has 

20 a l o t i n v e s t e d as does Unior. Carbide a t N o r t h 

21 S e a d r i f t . 

22 • Yoi know, i t v o u i d not be i n Union 

23 P a c i f i c ' s i n t e r e s t t o r a i s e the r a t e s f o r a p o i n t 

24 where Union Carbide s h i f t e d p r o d u c t i o n t o a n o t h e r 

- 25 p l a n t o r l o s t market share t o o t h e r p l a n t s or 
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and I t ' s c l e a r t o me the t r a f f i c t o t h e Northea<^^ 

2 w i l l move v i a St. L o u i s . 

3 

4 

6 

7 

6 

9 

10 

11 

12 

i b 

1 3 

17 

18 

21 

22 

23 

24 

Q. Did chey s t a t e t h a t t h e y had made a 

d e c i s i o n t o move i t v i a St. L o u i s on t h e t r a c k a g e 

5 r i g h t s ? 

A. That was c e r t a i n l y my r e a d i n g o f t h e i r 

f i l i n g s . Neal Owen t a l k e d e x p l i c i t l y about a new 

S t . L o u i s - H o u s t o n t r a i n t o o p e r a t e o v e r t h e 

r i g h t s . They t a l k e d about t r a c k c o n n e c t i o n s o r 

wheth e r t o b u i l d them or not t o b u i l d them on the 

west s i d e o f the r i v e r across f r o m Memphis so 

t h e y c o u l d go up on t h e i r own l i n e o r , o f c o u r s e , 

13 t h e y c o u l d s t a y on our l i n e . 

•' ^ would be shocked i f t h e y made any 

s t a t e m e n t s t h a t t h e y would t r y t o i n f l u e n c e 

customers t o move n o r t h e a s t e r n c h e m i c a l s o v e r 

Memphis because i t ' s j u s t not s o m e t h i n g t h a t 

r e a l l y works w e l l s e r v i c e - w i s e f o r t h e E a s t e r n 

19 roads o r the Western roads. 

^° °- ^^ey do e x e r c i s e t h e o p t i o n t o r o u t e 

t h r o u g h y o u r St. L o u i s or East S t . L o u i s r o u t i n g 

t r a c k a g e r i g h t s , what percentage, o f t h e r o u t e u l 

move.-, nt g o i n g from the G u l f Coast t o t h e 

St . L o u i s o r East S t . L o u i s gateway would use t h e 

^ 2 5 t r a c k a g e r i g h t s as opposed t o u s i n g t h e BN/SF's 

t 
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own t r a c k ? 

A. W e l l , i t depends what r o u t e t h e y use 

n o r t h of Memphis. I t h i n k I had one example on 

t h a t . I can g i v e you the exact m i l e s here*. 

MR. ROACH: Are you as^^uming an o r i g i n 

o f something? Houston? 

MR. BERCOVICI: I'm assuming an o r i g i n 

i n t h e Houston area, yes. I'm assuming a 

tw o - t o - o n e p o i n t i n the Houston area moving i n t o 

C o n r a i l t e r r i t o r y over St. L o u i s . 

THE WITNESS: Say, f o r example, a 

movement f r f m G a l v e s t o n , Texas, t o Birmingham, 

AlabaL^a, •• . I d u t i l i z e the t r a c k a g e r i g h t i - f o r 64 

p e r c e n t o f i c s movement, a movement f r o m 

Beaumont, Texas, which would cover t h e 

Orange - Ame 1 i a - Beaumont area'. Those lew p o i n t s t o 

Memphis would use 71 p e r c e n t o f i t s r o u t e of 

movement on t r a c k a g e r i g h t s . 

A movement from Houston i t s e l f t o East 

S t . L o u i s would be the one move t h a t would have a 

m a j o r i t y o f i t s move on t r a c k a g e r i g h t s and i t 

c o u l d be 100 p e r c e n t of the movement. 

BY MR. BERCOVICI: 

Q. You t a l k i n your r e b u t t a l s t a t e m e n t --

d i d you have something f u r t h e r t o add? 

« 
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1 A. No. 

2 C. a b o u t c o n t r a c t s and c o n t r i c t 

3 e x p i . ^ a t i o n s on page 194. You t a l k a b o u t t h e 

4 number o f c o n t r a c t s t h a t e x p i r e t h e y e a r 1996 

5 t h r o u g h t h e y e a r 2000. A r e t h e r e any t w o - t o - o n e . 

6 c o n t r a c t s w h i c h e x p i r e p a s t t h e y e a r 2000? 

7 A. W e l l , i f I can c h e c k a w o r k p a p e r 

8 q u i c k l y , I t h i n k I can answer t h a t . 

9 Q. P l e a s e . 

10 A. I see a c o n t r a c t , i s i t o k a y t o m e n t i o n 

1 1 t h e d e t a : l h.ire o r a r e t h e s e c o n f i d e n t i a l ? 

12 I'R. ROACH: '^he f i n s c r i p t i s h i g h l y 

13 c o n f i d e n t i a l u n c i l i t ' s d e c l a s s i f i e d . 

lA. THE WITNESS: Okay. And I c a n r e f e r 

15 [REDACTED] 

16 

17 

18 

19 

2 0 

2 1 

22 

23 

24 

25 
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1 [REDACTED] 

2 MR. ROACH: You need t o l o o k a t t h e 

3 r i g h t o f t e r m i n a t i o n as w e l l i n c h i s a n a l y s i s . 

4 MR. BERCOVICI: T h e ' r i g h t o f 

5 t e r m i n a t i o n of --

6 MR. ROACH: On the p a r t o f t h e 

7 s h i p p e r . 

8 BY MR. BERCOVICI: 

9 Q. Did you r e v i e w the c o n t r a c t s f r o m t h e 

10 p e r s p e c t i v e of whether any of these c o n t r a c t s 

11 you've r e f e r r e d t o have a r i g h t of l a s t r e f u s a l 

12 on t h e p a r t of UP? 

^ • i A. Not t o my knowledge. We d i d , however, 

14 d e t e r m i n e whether o r n o t , you know, t h e c o n t r a c t 

15 bound t h e s h i p p e r t o volume, whether i t was a 

16 l e t t e r q uote v/hich i s more of a u n i l a t e r a l 

17 o f f e r i n g on our p a r t t o o f f e r s e r v i c e a t a p r i c e , 

18 you know, as opposed t o a c o n t r a c t t h a t a c t u a l l y 

19 c o m m i t t e d a customer t o a c e r t a i n volume i n 

20 exchange f o r a c e r t a i n p r i c e . That was an 

21 i m p o r t a n t d i s t i n c t i o n we made. But I don ' t 

22 r e c a l l us d o i n g a n y t h i n g w i t h r e g a r d t o a l a s t 

23 r i g h t o f r e f u s a l . 

24 Q. You d i d n ' t l o o k a t whether t h e 

25 c o n t r a c t s had such a term? 
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. A. Not t o my knowledge. 

Q. These numbers, of course, you have i n 

you r t e s t i m o n y , and I'm l o o k i n g a t paga 194, do 

not i n c l u d e any SP c o n t r a c t s , do they? 

A. No. 

Q. W i t h r e g a r d t o s t o r a g e i n t r a n s i t , 

t h e r e i s a p r o v i s i o n p a r a g r a p h 5 of t h e 

s e t t l e m e n t agreement w i t h CMA t h a t d e a l s w i t h 

s t o r a g e i n t r a n s i t . Maybe I r e c e i v e d t h e answer, 

b u t I ' l l ask i t a g a i n , i s t h e r e any w r i t t e n ^ 

agreement o r e l a b o r a t i o n on the p r o v i s i o n w i t h 

r e g a r d t o a l l o w i n g BN/SF i n t o t h e Daytcn y a r d 

beyond what's s t a t e d i n t h e agreement between 

a p p . i c a n t s and CMA? 

A. I'm not aware o f any. 

Q. Aro" you aware o f any So u t h e r n P a c i f i c 

commitm.ents t o customers a s s u r i n g t he customers 

t h a t t h e y w i l l have car sp o t s r e s e r v e d a t Dayton 

yard? 

A. No . 

Q. Could SP have such c o n t r a c t s w i t h 

customers? 

A. W e l l , these would be c o n t r a c t s o r 

assu r a n c e s o r w r i t t e n c o n t r a c t s ? 

Q. W e l l , l e t ' s s t a r t w i t h c o n t r a c t s . 
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1 Could t h e y have c o n t r a c t u a l agreements w i t h 

2 customers? 

3 A . I don't know. 

4 Q. You don't know whether t h e y have them 

5 o r you don ' t know whether t h e y c o u l d have them? 

€ A. I don't know whether they have them. 

7 Q. But t h e y c o u l d have them, i t ' s . 

8 p o s s i b l e ? 

9 A. W e l l , - I mean, you know, Dayton i s 

o p e r a t e d by a t h i r d p a r t y , i t ' s owned and 

11 o p e r a t e d by a t h i r d p a r t y . SP has commitments t o 

12 u t i l i z e t h e f a c i l i t y w i t h a t h i r d p a r t y . - And so 

13 SP c o u l d v e r y w e l l be g o i n g o u t t o customers, and 

14 I'm sure t h e y a r e , m a r k e t i n g t h e f a c i l i t y . 

15 Now, t h e d u r a t i o n o f t h e i r c o n t r a c t s , 

t h e n a t u r e o f t h e assurances t h e y ' r e g i v i n g t he 

customers abcut a v a i l a b i l i t y and s e r v i c e and so 

on, I d o n ' t know and I'm not p r o b a b l y a l l o w e d t o 

19 know t h a t k i n d o f t h i n g about SP's day-to-day 

20 m a r k e t i n g a c t i v i t i e s . 

21 Q- Do you know i f t h a t was e v a l u a t e d 

22 before the commitment was made in the L. 

23 agreement t o open up the Dayton y a r d t o equa l 

24 access by t h e BN/SF? 

25 A. I know t h a t t he Dayton y a r d i s a b i g 
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1 y a r d , I know i t ' s a busy y a r d , I know t h a t 

2 t h e r e ' s f l a t l a n d a l l around i t , i t can be 

3 expanded v e r y e a s i l y . And t h e r e ' s no doubt i n my 

4 mind t h a t whatever c a p a c i t y i s needed by BN/Santa 

5 Fe w i l l be i n n l a c e t h e r e . L o u i s i a n a & D e l t a can 

6 e a s i l y p ut t h a t i n p l a c e , i f a d d i t i o n a l capaci'.y 

7 i s needed, and would be d e l i g h t e d t o do so i f 

6 more bu s i n e s s can be b r o u g h t t h e i r way. 

9 Q. I s L o u i s i a n a i D e l t a the o p e r a t o r o f 

10 t h e Dayton yard? 

11 A. R i g h t . 

12 Q. I s the commitment under t h e CMA 

13 agreement t o j x t e n d t o the c u r r e n t t r a c k a g e 

14 t h a t ' s a t Dayton o r does i t c o n t e m p l a t e b u i l d i n g 

15 o u t a d d i t i o n a l c a p a c i t y a t t h e Dayton l o c a t i o n ? 

1° W e l l , t h a t ' s a good ques":ion, t h a t ' s 

17 k i n d of f i n e p o i n t , i t ' s a good q u e s t i o n . I know 

18 we've had d i s c u s s i o n s about t h a t . And, a f t e r 

s a y i n g a l l t h a t , I can ' t answer your q u e s t i o n . I 

know t h a t c a p a c i t y i s g o i n g t o be t h e r e f o r 

21 BN/Santa Fe . How much o f i t ' . s g o i n g t o come from 

22 e x i s ' : i n g t r a c k s and how much might have co come 

23 from some a d d i t i o n a l c r a c k s I don't know. In 

f a c t , probably no one can p r e d i c t , i t depends on 

the ebb and flow of b u s i n e s s and so on. 
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1 So perhaps one o.̂  t h e o t h ' i r w i t n e s s e s 

2 can h e l p you or I can go t r y t o get an answer t o 

3 y o u r q u e s t i o n . I can't answer i t t h i s m i n u t e . 

4 Q. Do you know i f BN/SF has agreed t o t a k e 

5 any s p e c i f i e d c a p a c i t y a t Dayton yard? 

6 A. W e l l , they have c e r t a i n l y t e s t i f i e d 

7 t h a t t h e y f u l l y expect t o have Dayton y a r d 

8 a v a i l a b l e t o them. They have t e s t i f i e d t h a t t h a t 

y a r d w i l l more than meet th'^-'r needs f o r t h e 

Baytown b r a n c h s h i p p e r s . And so t h e y ' v e g o t 

11 e v e r y e x p e c t a t i o n and every c o n f i d e n c e t h a t 

12 t h e y ' r e g o i n g t o get what t h e y need a t Dayton. 

13 E x a c t l y how t h a t ' s g o i n g t o be 

14 implemented i s p r o b a b l y one o f the many s u b j e c t s 

15 t h a t our i m p l e m e n t i n g teams a r e g o i n g t h r o u g h 

16 r i g h t now. And, when you've g o t a t h i r d p r . r t y 

17 i n v o l v e d , t h e n t h a t c o m p l i c a t e s i t even f u r t h e r . 

18 But l i t e r a l l y t h a t ' s the e x t e n t of my knowledge. 

19 You are unaware as t o whether or n o t o r 

20 w h e t h e r t h e y have made any f i n a n c i a l commitment 

21 w i t h r e g a r d ' t o Dayton y a r a a t t h i s p o i n t i n t i m e ; 

22 i s t h a t c o r r e c t ? 

23 A. W e l l , t h a t ' s r i g h t . And I don't r e a l l y 

24 expect that they're going to need to make any 

25 f i n a n c i a l commitment to Dayton yard to have what 
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1 Q. I n your t e s t i m o n y , Mr. Pet e r s o n , you 

2 suggest t h a t BN/SF, and I'm l o o k i n g a t page 159 

3 t o 160, BN/SF f i n d s i t s e l f w i t h a s i g n i f i c a n t 

4 number o f p o t e n t i a l new SIT l o c a t i o n s t h r o u g h o u t 

5 t h e Southwest, and you name a number o f 

6 l o c a t i o n s ? 

7 A. Yes. 

8 Q. Hc.ve you d i s c u s s e d t h o s e l o c a t i o n s w i t h 

9 BN/5iF as p o s s i b l e s t o r a g e f a c i l i t i e s ? 

10 A. W e l l , I haven't p e r s o n a l l y , but I 

11 tal>:ed t o our o p e r a t i n g p l a n p e o p l e . And, as you 

12 knov/, t h e r e i s a l o t of i n t e r a c t i o n now between 

13 us and BN/Santa Fe people on i m p l e m e n t a t i o n . And 

14 I t a l k t o our o p e r a t i n g p l a n p e o p l e , our pe o p l e 

15 t h a t work c l o s e l y w i t h t h e S£inta Fe dcwn t h e r e , 

16 and our people t h a t are most knowledgeable w i t h 

17 r e g a r d t o t h e SIT ya r d s on our system. 

18 And these are f a c i l i t i e s t h a t t h e y 

19 m e n t i o n e d . They gave me s p e c i f i c numbers o f 

20 t r a c k s , 22 t r a c k s i n t h i s y a r d , 12 here, so on, 

21 you know. They may have t a l k e d t o BN/.'=!anta Fe 

22 d i r e c t l y o r i n d i r e c t l y , b u t I d i d n o t . That's 

23 t h e way I d e r i v e d t h i s i n f o r m . a t i o n p l u s based on 

24 m> p e r s o n a l knowledge o f t h e y a r d s and of t h e 

25 a r e a and t h e r o l e t h e v a r d s p l a y and t h e r o l e 

t 
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1 t h a t t h e y used t o p l a y . 

2 Q. You say they may have t a l k e d t o 

3 BN/Santa Fe d i r e c t l y . You don't know whether o r 

4 n o t t h e y have d i s c u s s e d t h i s w i t h BN/Santa Fe, 

5 c o r r e c t ? 

6 A. C o r r e c t , I don't know t h a t w i t h 

7 c e r t a i n t y . 

8 Q. L o o k i n g a t your l i s t i n g c f y a r d s h e r e , 

9 you i d e n t i f y B e l l v i l l e , S u m m e r v i l l e , Temple, 

10 C l a y b u r n , F o r t Worth, T u l s a , S p r i n g f i e l d . 

11 A. Yes. 

12 Q. A r e n ' t t h e y a l l on BN's l i n e r u n n i n g 

13 n o r t h and west of Houston chrough F o r t Worth and 

14 Oklahoma C i t y towards S t . L o u i s ? 

15 A. Some o f these y a r d s are on EN's l i n e , 

16 some are on Santa Fe's l i n e . 

17 Q. But i s n ' t i t t h e l i n e t h a t goes o u t o^ 

18 Houston n o r t h t o w a r d F o r t Worth and t h e n c u t s --

19 A. No, not e n t i r e l y . Some p o i n t s a r e . 

20 But, i f we s t a r t -- we t a l k about t h e Santa Fe --

21 BN/Sanca Fe f a c i l i t i e s as you say or t h e b o t t o m 

22 o f page 159. The f i r s t a re for m e r Santa F-: 

23 y a r d s , S i l s b e e i s over j u s t n o r t h of Beaumont. 

24 I t ' s v e r y w e l l s i t u a t e d t o serve Orange, A m e l i a 

25 w h i c h i s , i n e f f e c t , i n Beaumont, on t h e west 
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1 s i d e of Beaumont, and o t h e r chemical t r a f f i c i n 

2 t h e Beaumont -- p e t r o c h e m i c a l t r a f f i c i n t h e 

3 Beaumont area. S i l s b e e i s Santa Fe's main crew 

4 change p o i n t and t e r m i n a l over t h e r e , t h a t ' s 70 

5 m i l e s east of Houston. 

€ S u m m e r v i l l e , B e l l v i l l e , Temple, and 

7 C l a y b u r n are cn Santa Fe's Houston-Fort Worth 

8 l i n e , t h a t i s c o r r e c t . Tl.-^ f a c i l i t i e s i n t h e 

9 Houston area on the o l d B u r l i n g t o n N o r t h e r n main 

10 l i n e e x i s t i n the n o r t h s i d e of Houston. There 

11 are two o r t h r e e SIT f a c i l i t i e s on t h e n o r t h s i d e 

12 o f Houston on the o l d BN l i n e , b o t h BN and Santa 

13 Fe b o t h have main l i n e s g o i n g n o r t h . 

14 Then, yes, you go up t o F o r t Worth, 

15 T u l s a , and S p r i n g f i e l d . Those are p o i n t s t h a t BN 

16 i s a l r e a d y u s i n g f o r SIT c a p a c i t y because t h a t ' s 

17 i t s c u r r e n t r o u t e . However, even w i t h t h a t 

18 r o u t e , BN has two i m p o r t a n t p l a s t i c s c o n t r a c t s 

19 o u t .of Houston g o i n g o v e r t h e Memphis gateway t o 

20 a g r e a t degree, the S o l v a y b u s i n e s s and t h e y ' v e 

21 had t h e P h i l l i p s b u s i n e s s as w e l l . And t h o s e 

22 t h e y ' v e useu S p r i n g f i e l d , T u l s a as s t o r a g e i n 

23 t r a n s i t f o r t h o s e . 

24 Q. These p o i n t s t h a t you i d e n t i f i e d o t h e r 

25 t h a n S i l s b e e , i s n ' t i t t r u e t h a t a l l o f them are 
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1 o ut o f r o u t e from t he s t a n d p o i n t o f t h e t r a c k a g e 

2 r i g h t s a u t h o r i t y t h a t BN/SF would g e t i f t h e 

3 merger i s approved? 

4 A. W e l l , i t depends which t r a c k a g e 

5 a u t h o r i t y we're t a l k i n g abouc. I mean, i f you' r e 

6 g o i n g t o New Orleans , t h e n BN i s g o i n g t o own an 

7 e n t i r e r a i l r o a d t o New Orleans i n c l u d i n g t h e SP 

8 y a r d s of L a f a y e t t ^ , L o u i s i a n a , and A v o n d a l e . 

9 Going t o Memphis, not o n l y t h e S i l s b e e y a r d b u t 

10 t h e BN f a c i l i t i e s j u s t n o r t h o f Houston would be 

11 i n a good p o s i t i o n . And the o t h e r f a c i l i t i e s , 

12 however, on up t h r o u g h F o r t Worth w o u l d need t o 

13 be more geared f o r t r a f f i c moving n o r t h and 

14 wes t . 

15 Mr. Rose i s BN's c h i e f m a r k e t i n g --

16 c h e m i c a l m a r k e t i n g o f f i c e r . And he i n d i c a t e d 

17 t h a t t n e y have i b e l i e v e i t was t e n t o $12 

18 m i l l i o n a l l o c a t e d f o r SIT y a r d e x p a n s i o n . That 

19 would be presumably at l o c a c i o n s o t h e r t h a n these 

20 t h a t I men t i o n , b ut I'm not sure o f t h e e x a c t 

21 l o c a t i o n s . 

22 Q. ^ To the e x t e n t t h a t BN/SF w o u l d r e l y 

23 upon the l o c a t i o n s t h a t you've i d e n t i f i e d here 

24 o t h e r t h a n S i l s b e e f o r s t o r a g e o f p l a s t i c s 

25 t r a f f i c , i s n ' t i t l i k e l y t h a t t h e y w o u l d not use 
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11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

2 2 

21 

2 4 

25 

2 17 

th'i t r a c k a g e r i g h t s but r a t h e r would use t h e i r 

e x i s t i n g r o u t e - i i n terms of moving t r a f f i c t o the 

E a s t e r n gateways? 

A. W e l l , a g a i n i t depends on how much 

E a s t e r n t r a f f i c you would use these f a c i l i t i e s 

f o r . As I say these f a c i l i t i e s might p l a y r o r e 

of a r w l e on n o r t h and westbound and West Coast 

b u s i n e s s . I mean we have f a c i l i t i e s a l l up and 

down c u r r a i i r o a d , up i n St. L o u i s , up _n 

Arkansas t h a t are SIT y a r d s . Go, you know, yes, 

chere i s some out o f r o u t e .novtrr.^nt . 

But those f a c i l i t i e s o f t e n p l a y a r o l e 

t h a t makes sense f o r the l o c a t i o n t h a t t h e y ' r e 

i n . But c l e a r l y these t h a t I have mentioned a r e 

not on t h e new Houston-Memphis t r a c k a g e r i g h t s . 

I don't say a l l of them. Some of. these 

f a c i l i t i e s are not o b v i o u s l y on t h e 

Memphis-Hcuston t r a c k a g e r i g h t s . And so you 

mig!it e l e c t t o move t r a f f i c f rom them t o c e r t a i n 

d e s t i n a t i o n s on rou-.^s o t h e r t h a n v i a the 

Hous t on - .Mt mphi s t r a c k a g e r i g h t s . 

Q. You 's t a t e d I b e l i e v e t h a t the 

f a c i l i t i e s o u t s i d e o f the p r o d u c t i o n area as I 

w i l l c h a r a c t e r - i ::e i t , t a l k i n g about thoi^e g o i n g 

' t o w a r d S t . Lo u i s ard sc f o - t h and some o_ t h o s e , 
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1 t h e S t . L o u i s s t o r a g e i n t r a n s i t , o r i s t h a t 

2 r a i l r o a d convenience? 

3 A. No, t h a t ' s -- I mf:an those t r a c k s a r e 

4 commit'. Z. t o j u s t c e r t a i n c ustoiners. We have 

5 t h r e e c u a t o u e r s i n St. L o u i s t h a t use those 

€ t r a c k s . 

7 Q. W i t h r e g a r d t c the p o t e n t i a l t h a t BN/SF 

'iicty r o u t e o r m^y u t i l i z e some OL these f a c i l i t i e s 

y o u ' r e i d e n t i f i e d ou paqe 159 and 160, the 

s t o r a g e y a r d s , i i d you take those i n t o a c c o u n t i n 

11 y c u r t r a c k a g e r i g i i t s f l o w c a l c u l a t i o n s w h i c h 

12 appear cn the c o l o r c h a r t between pages 171 and 

13 172 o f y c u r t e s t i m o n y : 

14 A. No. 

15 Q. L e t ' s t a l k about Lake Cha r l e s f o r a few 

16 m i n u t e s . 

17 A. Okay.' 

18 Q. There are as I u n d e r s t a n d i t t h r e e 

19 r a i l r o a d s t a t i o n s i n the area g e n e r a l l y known as 

20 Lake C h a r l e s . Please c o n f i r m or c o r r e c t me i f 

21 I'm wrong, t h e r e ' s Lake C h a r l e s , West Lake, and 

22 West Lake C h a r l e s ; i s t h a t a c c u r a t e ? 

23 A. Tha t ' s c o r r e c t . There's a l s o a p l a c e 

24 c a l l e d H a r bor. 

25 Q. And t h e y ' r e a l l i n t h e same g e n e r a l 
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1 s h o r t e r mileage.-" 

2 A. I t sounds l i k e i c , r i g h t . 

3 Q. But s t i l l you ^ave the c i r c u i t y ? 

4 A. Yes. Next t i m e I ' l l take the ti m e t o 

5 t h i n k t h a t t h r o u g h m.ore c a r e f u l l y . 

6 Q. With r e g a r d t o t h e CMA s e t t l e m e n t and 

7 the o p t i o n g i v e n t o the Lake Charles and West 

8 Lake s h i p p e r s of u s i n g BN/SF s e r v i c e :o r e a c h t h e 

9 Mexican b o r d e r p o i n t s i n c l u d i n g B r o w n s v i l l e , does 

10 t h a t t r a f f i c go t h r o u g h Houston? 

11 A. Yes. 

12 Q. Why don't we come back t o t h e q u e s t i o n 

13 you mentioned about t h e KCS r o u t e over M e r i d i a n 

14 w h i c h you speak t o on page 33 of your t e s t i m o n y . 

15 I s t h a t a v i a b l e r o u t e today? 

16 A. Yes. 

17 . Q. Are t h e r e t a r i . ' . f r a t e s f o r p l a s t i c s 

18 g o i n g KCS over the M e r i d i a n r o u t e c o n n e c t i n g 

19 e i t h e r w i t h N o r f o l k S o u t h e r n o r w i t h CSX g o i n g 

20 i n t o t h e e a s t e r n d i s t r i c t ? 

21 A. Are t h e r e t a r i f f r a t e s ? 

22 Q. Yes. 

23 A. I don't know. I don't know KCS' 

24 r a t e s . 

25 Q. So you d o n ' t know w h e t h e r o r n o t 
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1 about a customer's r e q u i iments and t h i n g s l i k e 

t h a t . So yes, we p a r t i c i ^ - a t e . I t ' s n o t -- you 

know, g i v e n the i n c r e d i b l y s h o r t t i m e frames and 

4 t h e amount of work t o be done, each p e r s o n p r e t t y 

5 much has t o c o n c e n t r a t e on h i s own a s s i g n m e n t . 

6 But we c o o r d i n a t e t o t h e e x t e n t we can. 

Q. Have t h e r e been meetings w i c h r e g a r d t o 

t h e o p e r a t i n g p l a n because of or s i n c e t h e CM.A 

9 a-re^ ment has been e n t e r e d i n t o ? 

10 > . 1 have not a t t e n d e d -- w e l l , I seldom 

11 a t t e n d meetings i n v o l v i n g rhe o p e r a t i n g p l a n . 

12 The i n v o l v e m e n t I have would oe a phone c a l l o r 

13 s o m e t h i n g o f t h a t n a t u r e to answer a q u e s t i o n o r 

14 t o do something o f t h a t n a t u r e . 

15 W i t h r e g a r d t o the CMA agreement, I'm 

16 n o t aware o f any meetings t h a t have been h e l d t o 

r e s t r u c t u r e t h e • o p e r a t i n g department o r --

r e s t r u c t u r e the o p e r a t i n g p l a n or change t h e p l a n 

19 i n an" major way or a n y t h i n g l i k e c h a t . 

20 Q. W i l l t:^^ CMA agreement r e s u l t i n e. 

21 change t o .your proposed .operating p l a n ? 

22 "A. W e l l , I c a n ' t answer thau w i t h 

23 c e r t a i n t y . But I would doubt i t m a i n l y because 

17 

16 

24 

25 

we d o n ' t a n t i c i p a t e any s i z a b l e changes i n 

t r a f f i c d i v e r s i o n s or t r a f f i c f l o w s because o f 
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1 t h e CMA a g r e e m e n t . 

2 MR. MOLM: No f u r t h e r q u e s t i o n s . 

3 ( T h e r e u p o n , a t 8:15 p.m., t h e t a k i n g o f 

4 t h e i n s t a n t d e p o s i t i o n c e a s e d . ) 

5 

6 

7 

8 

11 

12 

13 

14 

16 

17 

18 

l y 

20 

21 

22 

23 

24 

25 

S i g n a t u r e o f t h e W i t n e s s 

9 SUBSCRIBED AND SWORN t o b e f o r e me t h i s 

10 day o f 

, 19 

NOTARY PUBLIC 

15 My C o m m i s s i o n E x p i r e s 
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Before the RCT-7 
SURF.ACE TRANSPORT.ATION BO.ARD 

Finance Docket No. 32760 

L'NION PACIFIC CORPORATION, L-MON PArTlC R,-^JLROAD COMPANY 
AND MISSOURI PACIHC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACinC RAIL CORPORATION, 

SOUTHERN PACmC TRANSPORTATION COMx'AN'V, ST. LOUIS 
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

BRIEF OF THE RAILKOAO COMMISSION OF TEXAS 
ON BEHALF OF TifE STATE OF TEXAS 

INTRODUCTION 

By Comments filed M?.-h 29, 1996, the Railroad Commission of Texa; ("Raiiroad 

Commission") gave notice that, a.̂ er exâ nining th potential impacts of the proposed 

merger on T .xas busiuesses and citizens, it was opposed to the merger of the Union Pacific 

Corporation, et al. (coUectively -UP"), with Southem Pacific RaU Corporation, er al. 

(coUectively ^SF) (hereinafter the "Merger"). As the RaUroad Commission explained, based 

on the extensive information which it had developed, the Merger should disapproved 

because it is anticompetitive and would be harmful to Texas and to the significant 

intemational trade which moves through the St.te as a resiJt of the North American Free 

Trade Agreement. The RaUroad Commission .̂ lrther concluded that the Agreement 

entered into on September 25, 1995 ly the UP ard the FurUngton Northem RaUroad 

Company and the Atchison, Topeka and Santa Fe RaUway Conpany (hereinafter 



1 
colleaively the -BN/SP). as supplemented November 18. 1995 (the "Agreement), f^ed ^ 

to ^leviate the anticompetitive effects of :he Merger. Therefor the Railroad Conunission ^ 

recommended that authorization for the Merger, as proposed, must be denied. 

Recognizmg that the Merger may produce limited public benefits if properly 

conditioned, the Railroad Comm:ssion proposed four conditions which would preserve and 

advance the goals of the free mar.et by providmg shippers with a measure of protection 

from reduced levels oi raU service and from monopoly gouging. One condition would be 

to grant the Texas Me.xican RaUway Compan/s (TexMex") request for trackage nghts 

between Beaumont and Corpus Christi as set forth in TM-23. A second condition would 

require the divestimre cf several SP lines and their sale tc a Qass I raUroad. The RaUroad 

Commission's only criterion is that the sale of the Unes cure the potential anticompetitive 

impaa of the duopoly which would result from this Merger. Furthemiore, any such sale 

must assure the Pon of Corpus Christi competitive access to its markets. A third condition 

is the creation of neutral terminal raUroads in aU major industrial markets which would 

otherwise be dominated by UP. The fourth condition would require UP and BN/SF. if Uiey 

propose to abandon tracks in Texas foUowing the Merger, to include aU trackage necessary 

to ensure that a purchasing carrier, rural raU district or other acquiring entity, have 

imfettered access to raU junction points. In short, any Une abandonments filed by merger 

appUcants must be junsaifln to jmmm. orMufila to junciiQn in the case of abandoning an 

industrial lead. 

In addition to the economic coua- dons, tiie RaUroad Commission voiced its concern 

that the anticipated increase in raU traffic in certain areas. especiaUy in West Texas, may 

•2- ) 



potentiaUy impact pubUc .safety. In order to ensure the safety of motorists, the Railroad 

Commission requested imposition of a condition that would require the merged railroad to 

agree (1) to confer with law enforcement officials, traffic engine'̂ r.i. and public officials in 

cities and counties on the merged railroad's routes where there wiU be a substantial increase 

in the number of daUy trains attnbutable to implementation of the merged raikoad's 

operating plan, and (2) to instaU flashers, beUs and gates at aU grade crossings where 

X. authorized maximunrtrain speed is great enough to present a hazard to motorists and there 

is a sufficient number of automobiles per day at the crossing to warrant instaUation o* 

electronic warning devices. 

WhUe UT has responded to the final condition with the comment Uiat "SEA has 

already considered these issues, and UP/SP wUl work with local autiiorines to address 

legitimate safety concerns," LT/SP-230 at 282, it then sutes that the "proposals about 

signaUing . . . are unwarranted." Although UP cites to King RVS p. 17-25 as its "authonty" 

for tiie proposition tiiat signals are unwarranted, tiiat testimony has nothing to do witii Uie 

safety measures which tiie RaUroad Commission has proposed. This equivocation leaves tiie 

RaUroad Commission witii no altemative but to demand a specific condition tiiat can be 

easUyiOfOTSfid. Otiierwise, it appears tiiat UP wiU arrogantiy refuse to take any affirmative 

action to address tiic legitimate safety issues which are posed by tiie lack of road-crossing 

signals. 

ITie AppUcants and BN/SF have objected to tiie RaUroad Commission's proposed 

conditions with varying amounts of invective. For example, in order to avoid having to 

admit tiiat tiie RaUroad Commission's divestiture proposals are driven by tiie pubUc interest. 



and not by any economic self-interest, both UP and BN/SF have avoided any direa attacks 

on the Railroad Commission's divestiture proposaii by claiming that it "discusses Issues that 

are r;used by other panies and aiready addressed." BN7SF-54. By takmg this approach, LT 

and BN/SF seek to make it appear that the divestitures are driven solely by the Kansas City 

Southem ilailroad ("KCS") and Conrail which appUcants brand as "shameless opportunists." 

However, when considering the divestiture conditions, the Board is urged to remember that 

the Railroad Commission is not seeking tc promote its own self-interest. Rather, its request 

for divttstiture is motivated solely by the unquestioned need to preserve raU competition on 

behalf of Texas shippers and receivers. Moreover, simUar divestiture proposals have been 

advanced by a number of shippers which stand to be victimized by the merger and which 

recognize that if the lines are not divested, raU competition wiU be non-existent. 

The appUcants foUow a simUar course with regard to the requests involving raU 

service in Soutu Texas and the need to ensure the continued existence of the TexMex. Once 

again the Surface Transportation Board ("Board") must remember that the Railroad 

Commission's concerns are based on Ihe pubUc interest and not on any self-interest As 

shall be demonstrated, the demise of tiie TexMex would have a disastrous unpaa on Soutii 

Texas as it would leave UP m the position of having a complete monopoly over raU service 

at Laredo. . . 

Also, whflc BN/SF ac:uses the RaUroad ComnUf sion of advancing asseitions that are 

not backed by any evidence, 5££ BN/Sl 54, statements attached to tiie TexMex's Responsive 

AppUr-̂ tic fionfirm the advice that "UP and SP have i-epeatedly refused to accept traffic 

moving from Soutii Texas over tiie Laredo gateway into Mexico." RCr-4 at 4. 5fifi,£<t. 



Letter to Vemon A WiUiams from Corpus Christi Grain Co.; Letter to Vemon WUUams 

from Global G rain Co. ("Union Pacific and Southem Pacific are not willing to serve because 

they consider such shon haul service unprofitable.") WhUe BN/SF may now seek to protest 

this testimony, these companies appeared at the RaUroad Commission hearings in Corpus 

Christi and offered the identical testimony withoiit heing challenged bv LT. SP or BN/SF. 

The RaUrcad Commission's neutral terminal raUroad condition is vehementiy 

attacked. ^ UT/JP-230 at 279-281. As wUl be demonstrated, many of tiie UP's 

arguments with regard to the neutral termmal railroads deUberately mischaracterize tiie 

Railroad Commission's proposal. Putting UP's rhetoric aside, tiie Commission's proposal 

is plairUy a simple solution to a significant problem As such, the neutral terminal railroads 

represent a tme check and balance against the use of monopoly power. 

The Railroad Commission submit.* that its original conclusions have been validated 

by the separate testimony and requests for conditions submitted by individual shippers -

Dow Cnemical Cjmpany ("Dow"), MonteU USA, Inc. ("MonteU"), Arizona Chemical, Inc. 

("Arizona Chemical"), Union Carbide Corporation ("Carbide"), Quantum Chemical 

Corporation ("Quantum"). Formosa Plastics Corporation, U.SA. ("Formosa"), the Geon 

Company ("Geon"), International Paper ("IP"), PPG Industries, Inc. ("PPG"), PhUUos 

Petroleum Company (ThiUips"), Texas UtiUties Electric Company (Texas UtiUties") and 

Redstone Stone Products Companv ("Redstone") - by m^or shipper organizations and 

groups - National Industrial Transponation League ("NITL"), Society of the Plastics 

Industry, Inc. ("SPI"), the Western Shippers' CoaUtion ("WSC), Chemical Manufacmrers 
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•v. 

Assoaation ("CMA"),' and the CoaUtion for Competitive Rail Transponation ("CCRP) -

by governmental agencies -- the United States Depanment of Justice ("DOJ"), the United 

States Depanme ̂  of .Agriculture ("DC.V), the Attomey General of Texas, and tiie Verified 

Statemenis of Representatives JunneU, Cook and Saunders of the Texas Legislamre - and 

by competing railroads -- Conrail, TexMex and KCS - as weU as the rebuttal testunony 

submitted by AppUcants and the CMA Settlement Agreement. Because the Applicants have 

not been able to devise any truly effective means of curing the Merger's unquestioned 

anticompetitive impacts, which impacts would be extremely harmful to the economic 

interests of Texas and ultimately the entire nation, the Railroad Commission adheres to the 

positions which it announced m its Comments of March 29, 1996. 

The situation herein caimot be distinguished from that described hy the fonntr 

Interstate Commerce Commission ("ICC) m Santa Fe Southem Pacific Corp.-Control-SPT 

Co.. 2 LC.C.2d 709 (1986). WhUe the AppUcants here have attempted a preemptive strike 

in the form of the UT/BN/SF Agreement, thi.t Agreement does not negate the 

unquestioned fact that "the merged carrier woiUd be a monopolist m many markets and " 

duopolist in many others." Id. at 736. Moreover, the Agreement is woefuUy madequate to 

remedy the anticompetitive problems of the merger in that it creates an environment in 

which anticon^titive coUusion woiUd flourish. In sum, because the AppUcants have utterly 

faUed to m^t the "heavy" burden of demonstrating that the merger is in the pubUc mterest. 

' The Commen's initially filed by the CMA have been adopted by Arizo:ia Chemical 
Company m the wake of CMA's Settiement Agreement with UP/SP. Despite the 
Settlement, George R. Speight, Jr., Staff Executive to CMA's Distribution Committee, has 
subsequentiy admitted that "CMA does not suppon the merger." Tr. Speight at 32. 



aU doubts should be resolved m favor of neutral panies, such as DOJ and the RaiL'oad 

Commission, which are representing the public interest in this proceeding and which v ppose 

unconditional approval of the Merger. 

ARGUMEN I AND STATEMENT OF CONTINTING I.NTEREST OF 
THE RAILROAD COMMISSION OF TEXVS 

In their rebuttal comments, the appUcjits accuse tiieir opponents of offering a long 

Ust of requested conditions which would only serve to fragment and baUcanize the nation s 

raU systems m ordar to bring about "government-planned ownership and operation."̂  

Notiimg could be ftinher from tiie tmth. Upou taking tiie opportunity to step back and 

carefuUy consider tiie fuU UnpUcations of tiie appUcants' transparent effort to divide tiie 

raUroad market in the Westem two-tiurds of tiie nation between themselves, tiie Boai: wUl 

quickly reaUze tiiat the conditions proposed by the RaUroad Commission and otiier 

significant Merger opponents, mcludmg tiie major shippers and irade associations Usted 

above, are essential for preservation of raU competition. 

Furtiiermore, tiie Board wUl discover tiiat tiie various Agreements which UP has 

reached witJi BN/SF and otiiers do not ensure vigorous competition. Instead, tiie 

Agreements, especiaUy tiiose which have been reached witii tiie BN/SF. openly mvite fumre 

anticompetitive cr'lusioiL ^ 

The UP/BN/SF Agreements must be vitwed with extrom; skepticism. If U is tme 

tiiat tiie UP/SP merger is driven by tiie need to "compete e^cctively witii tiie powerftU, 

^ BN/SF-54 at 18 5££ iisa UP/SP-230 at 280-281. A« «JbaU be d/moastrated, such 
contentions are based on a deUberate misstatement of tiie RaUroad Com.-iiss^'s posiUon 
on neutral temunal raUroads, as set forth in its Comments filed March 2?. 19%. 
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dominant BN/Santa Fe system" (UP-SP-230 at 3), why is it that UT wculd be so soUcitous 

of BN/SF as to gratmtously enter into an agreement which wouid enhance BN/SFs 

competitive prowess bv allegedly handing over 5450 mUUon in new revenue? LT/SP-231, 

RVS Peterson at 160 CenairUy, this is not the normal behavior associatec. with vigorous 

competition. 

Furthermore, why would UT, apparently without even consulting with BN/SF, 

unUateraUy propose changes to the Agreements if those Agreements had been the produa 

of vigorous negotiauons, and if BN/SF would not have experienced any significant 

operational difficulties? As BN/SF acknowledged m a letter to tiie CMA dated AprU 15, 

1996. "ftjhe operational and other improvements UP has idasfid wiU be made m tiiese and 

othe" areas would significantiy improve our service capabiUty and transit time between 

Texas and tiie East St. Louis gateway." Sss. SPI-16, Ex. 3 at 3. StiU to be answered is why 

BN/SF voluntarily would have agreed in the first place to operational proposals which 

contained such obvious problems? 

In addition, what would prompt UP to agree "to work witii BN/Santa Fe to locate 

additional SFF faciUties on the trackage rights Unes as necessary"? UP/SP-231, RVS 

Peterson at 160. Certainly, if BN/SF is UFs "biggest, meanest, toughest competitor" as Mr. 

Rebensdorf has clauned (Tr. at 150), it would seem tiiat BN would be capable of locating 

its own Srr facilities and would not need UP's assistance. Of course, by providmg sucb 

assistance, UP would gain mvaiuable competitive mformation about its "competitor's" 

capacity. 

o 
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j Finally, given the tremendous expertise and resources which UP and BN/SF have at 

their dispOi'>l, why was it necessary to wait untU after March 29, 1996 to admit that the 

original .Agreements were not workable'' .As ConraU has observed, "the 'CMA Sett'ement 

Agreement' is the seventh attempt by Applicants to remecy the anticompetitive harms that 

they acknowledge would be produced by the proposed merger." CR-37 at 4 (emphasis 

added). 

Or as SPI has observed with respect to the CMA Settiement: 

The first question posed by the BN's new position is 
what the Board is to beUeve of BNSFs assertions with regard 
to its competitive posrare under the trackage rights agreement? 
On the one hand, the trackage rights provisions as iiutiaUy 
agreed were asserted as fuUy adequate to enable BNSF to be 
an effective competitor; now, the changes conceded by UP to 
win CMA support are a condition precedent to its competitive 
posture. Was BN conea previously? Was it mistaken and its 
comments enoneous? Or was it merely obfuscating and 

' covering for the UP and SP m good market sharing fashion? 
Secondly, why is BNSF so complacent toward and defensive of 
the UP/SP merger? Is it because the merger rids the raUroad 
industry of the aggressive competition of the SP? Is U because 
of a tacit understanding, whether stated or unstated, S£S. KCS-
33 at 73-82, between the UT and BN to jomtiy dominate the 
westem railroad market through absorption of their smaUer and 
more aggressive independent rivals? Or is it because 
acceptance of the trackage rights agreement is designed to ~ •. 
foreclose divestiture of the paraUel route system m the 
petrochemical belt, thereby precludmg real competition ui the 
Gulf Coast market from an owning raUroad witii real mcentive 
to vigorously compete for aU avaUable iraffic? 

SPI-16 at 14. The RaUroad Commission agrees with SPI's observation (id.) tiiat "(a]ny and 

aU of tiiese answers are logical." However the RaUroad Commission must add one furtiier 

scenario. WhUe Mr. Davidson has recently pubUcly denied any ambitions witii respect to 

the Eastem portion of the United States, a view vhich obviously is not shared by Mr. Krebs, 
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see NIT League spurns UP overtures on SP merger, sticks with call for divestiture. Traffic 

World, May 27. 1996 at 24,̂  aU of the questions posed above may be answered by noting 

that with the elimmation of SP, both UP and BN/SF are m a position to expand tiie 

Westem duopoly from coast to coast without any fear tha; a tiurd u-anscontinental system 

could evolve. 

I . The Elimination Of The SP Is An Essential Ingredient In The Creation Of Both 
Western And Nationwide Duopolies. 

The IT/SP nrerger is but the latest m a string of raU mergers tiiat has inexorably 

lessened raU compet .don in tiie Westem two-tiurds of tiie country. As tiie Board is aware, 

tiie wave of raUroad mergers which have occuned over tiie past fwenty-five years has 

esulted m tiie creation of several enonnous raU systems, witii tiiree systems m tiie West and 

tiu-ee m the East. The mstant merger, however, tiu-eatens tiie present and hitiire 

competitive balance by eliminating one of tiie major systems m tiie West. By eUmmating 

SP from tiie piaure, botii BN/SF and UP benefit by avoidmg tiie continumg irritation of 

having to contend witii a competitor which, whUe weak, is stiU capable of canmig out its own 

uiche.' Indeed, ToUowmg the merger, "two-thirds of toUl UP and SP traffic' will consist of 

o 

shippers who are exclusively served by UP. UP/SP-230 at 89. 

As Krebs is quoted m the same article (id- at 24-25): 

There wiU be transcontinentals. I'm not saymg when or witii 
whom, but tiie commercial and financial benefits arc too great 
to Ignore. We need to go everywhere the Interstate Highway 
System goes. 

* As wUl also be demonstrated, the Merger and the Agree.ieii 
the fate of much smaUer raifroavHs, sr.ch as tiie TexMex. 
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UT seeks to gloss over the implicaiions of thi.<; astounding figure by clakning that 

"[a]U 'l-to-1 shipp-rs - tiiose now e.xclusively served 'oy UP or SP . . . wiU enjoy much more 

compAitive service than UP or SP can offer them cow." Jd. 89 and at 10-11. That claim is 

higLiy misleading. By definition, a shipper whi.h is "exclusively served" by UP cannot be 

served by BN/SF. Theicfore, because the two carriers do not compete, it is inelevant if the 

sen'ce a shipper receives from UP is c lual to that which BN/SF may 'heoreticaUy provide 

to some other, unid'*ntified shipper. Second, it is a gross generaUzation to claim tiiat ,aii 

captive shippers wiU enjoy more coLipeutive service. For some, the otUy difference wiU t>e 

tiiat tiiey are paying far higher rates than tiiey cunentiy pa> without enjoying any 

measurable unprovement ui service. As Geon, one of the leading manufactures of vinyl 

compounds m North America, has testified based on its past experiences with multiple r«U 

mergers at its faciUties along the Texas Gulf Coast: 

Invariably, merger proposals are accompanied by ringing 
o -omises of improved service resulting from better coordination 
aro mcreast'd capital investment It has been Geon's 
experience that those promises are not fulfiUed. 

It ii Geon's experience that competition for avaUable 
traffic spurs improved sê viĉ ^ in tiie same way that it spurs 
lower rates. Carrier coordinatio.i often results not from a sUigle 
carrier -^ontroliirj a movement, but from a carrier seeking to 
mcrease its market share by offering coordinated service or run-
through trains with a second carrier also interested m increasing 
its market share. 

For example, Gc on enjoys a run-through •ram movement 
via tiie Union Pacifir f.om LaPorte [T«xs«i to beyond St Lcuis 
where the power and tram crew operate as CooraU's. Conrail 
then moves the cars to Geon's Pedricktcwn plant, which is 
served only by ConraU. This run tiu-ough service is tii? result 
of the desire of the Union Pacific to mcrease its market share 
ua competition with the Southem Pacific and the BN/£- -:ta Fe. 
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The service wiU not improve if the proposed merger is 
consummated. In tact, one of the reasons fcr the expedited 
service, the competition the Southern Pacific, wiU disappear. 

Comments cf Geon Company at 7. 

EquaUy important, the elimination of the SP not only results in the creation of a 

duopoly, but it paves the way for UP/BN/SF, after taking fuU advantage of the lack of real 

competition m the West, to expand the reach of the duopoly. As Geon has noted, "the lack 

o' effective competition places raU carriers in the position of extracting prices based on 

Svhat the traffic wiU bear' rather than on a fair rate of retum for the carriers." Jd- at 5. in 

tiiis instance, the UT will be able to exact monopoly profits from its captive shippers m 

Texas and elsewhere to be used to extend the reach of the Westem duopoly to the entire 

natioiL Such a resiUt carmot be in the pubUc interest. 

WhUe Mr. Davidson may now claim that the Merger is "not a step toward a 

transcontinental merger,"̂  the blue prints for the next stage has already been printed. As 

described JI Man With a One-Track Mind, Waslimgton Post, May 3, 1996, at Bl col. 1: 

The president of the newly merged Burlington Northem-Santa 
Fe Corp., now the country's largest railroad, has made no secret 
of his desire to create the coimtr/s first transcontinec tal 
railroad by linking up with a major eastem line. 

WhUe there is nothing inherentiy repugnant about the idea of a transcontinental railroad 

system, the artide vividly highUghts the problem of aUowing BN/SF and UP to eliminate 

SP-

o 

24. 
' NIT League spurns UP overtures on SP merger, sticks with call for divestiture, iuniat at 
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If Krebs should go for NorfoUc Southem and succeed, 
Utuon Pacific and CS.X likely would be forced to form a 
transcontinental link in defense. Analys ; question w aether 
ConraU could then held out as a mucj smaller regional 
railroad, and say its lines Ukely would be divided between the 
two giants. 

id. (emphasis added). .As this demonstrates, it is not surprising that B.N/SF would eagerly 

cooperate with LT in dividing up the SP - much more is at stake than securing the duopoly 

in the West. 'What is ultiriately at stake is the estabUshment cf a nationwide duopoly from 

coast to coast - a goal which can only be achieved if the SP is eUmmated. As wiU 

shown, the duopoly can only be thwarted by tiie divestiture of the eastern portion of tiie SP 

aid the central corridor. 

Altiiough Mr. Davidson, in attempting to lure the NITL mto droppmg its opposition 

to the merger, has disclaimed' transcontinental ambitions, it is respectfuUy submitted tiiat 

tiie extreme hostiUty which U. nas exhibited to tilie pro-competitive conditions which have 

been offered by tiie RaUroad Commission and several other parties must be attributed to 

UP's acute awareness that the proposed conditions would impede any ong-term objective 

to extend tiie Westem duopoly. Because unposition of tiie proposed conditions would 

piesen/e tiie possibUity tiiat Hnsfi nationwide raU systems would remain foUowing tiie 

UP/SP merger, the UP/BN/SF duopoly would no longer be m a position to dictate tiie 

future course of transcontinental raU mergers. 

Sunply stated, tiie immediate eUmination of SP is an essential ingredient m the 

reaUzation of JJVQ transcontinental mega-systems. As Mr. Krebs candidly agreed during tiie 

course of his May 9 deposition, if tiie SP is merged into tiie UP witiiout tiie proposed 
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conditions, there is no possible way, ba:ed on the status quo, that three transcontinental 

railroads could evolve in the future. Krebs, Dep. at 67. 

With this iii mind, and with the hope that free market forces wiU ultimately prevaU. 

the Railroad Commission urges the Board not to abandon its responsibihty to enforce the 

spirit of the antitmst laws in this proceeding. Moreover, the Board must vigorously project 

shippers an^ communities frora the dangers posed both by the UP/S? merger m l by the 

BN/SF Agreements. 

II. The Only Interest Of The Texas Railroad Commission In This Merger Is The 
Preservation Of The Free Market 

In a blatant attempt to distort the Raifroad Commissions position m this proceedmg, 

UP has accused the CociUssion of "re-engineer[mg] freight and commuter operations 

accordmg to tiie Commission's preferred regulatory blueprint" and of "trying to unpose its 

own regulatory regune." UP/SP-230 at 280. Had UP bothered to check the record of the 

current Railroad Commission at any time during the protracted period when it was 

lobbying the RaUroad Commission for its support, it would have discovered that aU three 

members have been critical of excessive govemment regulation, not only of the 

transportauon inu. ^ly, but of the oU and gas industry as welL Instead of cUnging to tiie 

past poUcies of excessive governmental regulation, tiiey have vigorously championed 

deregulation measures so tii.t the free market could prevaU and competition could flourish. 

Nonetiieless, while championing deregulation, the Commissioners recognize that monopoly 

power is the antithesis ot i tnt market and wiU, if pennitted, destroy the fruits that would 

othermse be gained by virtue of competition. Given the AppUcants' concession tiiat the 

Merger would be per se anticompetitive if not for tiie Agreements which tiiey have trotted 
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out seriatim, rigged up, the RaUroad Commission obviously had reason to conclude that 

counter measures may be in order. 

There is no evidence whatsoever that the Railroad Commission is seeking to impose 

any regulatory blueprint or that it had any "predetermined biases" as UP has repeatedly 

charged those who have opposed the merger, ^gfi UP/SP-230 at 66, 77, 96 and 194. The 

Board can rest assured that the Raifroad Commissioners, botii indi'/iduaUy and jomtly, 

approached the task of evaluating the unpaa of the merger on Texas with a sense of total 

neutrality. Not only did they repeatedly meet with the appUcants and give, them a fuU 

opportunity to discuss the merger's merits, but they also carefuUy considered and weighed 

the opposing views before reaching thefr conclusions. 

In addition to meeting with the appUcants, the Commissioners encouraged the 

general public to make its views known. In order to faciUtate full pubUc participation, 

hearings were he'd in different geographical locations: Fort Worth, Corpus Chrisu and 

Houston. The hearings attracted a wide spectrum of interests, including UP, SP and BN/SF, 

which appeared at the hearings and presented mtUtiple statements to support thefr positions. 

In addition, shippers and other concemed citizens from tiiroughout the State appeared to 

voice their support, concems and outright opposition. 

The pubUc hearings, which were conducted in mid-January of this year, unleashed a 

tonent of shipper opposition to the merger. In addition the pubUc hearings highUghted the 

ominous threat to competition which is posed both by the UP/SP Merger and by the 

cosmetic, superficial remedies which UP has concocted to brush aside the anticompetitive 
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concems 'which UP conectiy anticipated would surface as shippers and govemn-ntal 

agencies 'ocused on the big piaure. 

Howc-.-er, the Comnussion did not msh to judgment, fristead tne mvestigation was 

broadened by requestmg the Center for Economic Development and Research at the 

University of .North Texas ("tiie Center") to condua an .ndependem economic c .̂alysis. 

RCT-4, Exnibit 1. In hiring the Cemer, the Ccmmissioners did not set any guideUnes which 

would have signaled any predisposition on tiieir part, nor did tiiey request tiie study tc reach 

any particiUar conclusion. 

The Center's draft study was released m tiie middle of March. This was tiie first time 

tiiat tiie Commissioners became aware tiiat tiie economists r-commended divestinue of tiie 

SP Unes m parts of Texas (RCT^ at 13-2 tiirough D-6); tiie granting of trackage rights to 

tiie Texas Mexican RaUway Company (TexMex") (id. at 13-8, n.2); tiie estabUshment of 

neutral temunal raUroads ud. at 13-6 tiirough 13-8); and tiie need to condition tiie 

abandonments which wUl mevitably foUcw tiie granting of tiie UP/SP merger (id. a' 13-2). 

After tiie suidy was received, tiie Commissioners continued to consider tiie merger 

and tiie LT/BN Agreements, both m open pubUc meetings at which tiie Center's Draft 

Repon was discussed and in mdividual conversations witii tiie AppUcants' top management 

As Mr. Krebs has testified, ui an attempt lo influence tiie outcome, Mr. Davidson continued 

to meet m person witii individual members of the RaUroad Commission until tiie afternoon 

before tiie Commission voted. S£S. Krebs. Deposition (May 9,1996) at 92. In addition, Mr. 

Krebs telephoned to remforce Mr. Davidson's comments on tiiat same afternoon. Jd. In 

fact, m a last ditch attempt to persuade tiie RaUroad Commission to favor tiie merger, Mr. 

O 
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Davidson offered to renegouate the UP/BN/SF Agreement to resolve any roncerns which 

the Raifroad Comtmssion might have. .Sts Krebs Deposition at 92-95. Recognizing that Nfr. 

Davidson's offer to change the UP/BN/SF Agreement could have been made at any time 

during the past SL\ months, and that this Agreement would not aUeviate the inherent 

problems associated with the duopoly, Mr. Davidson's llth hour offer of March 25, 1996 to 

re-work the LT/BN/SF Agreement was declined.* 

As the above plamly demonstrates, the Raifroad Commission has given thoughtful 

consideration to the Merger in response to Govemor Bush's request that it examine the 

potential impacts of the Merger on Texas businesses and citizens. The specific conditions 

recommended by the independent outside consultants, which the Raifroad Commission 

unanimously idopted, are remarkably simUar to the conditioiLS requested by a host of 

private mterests, including the major shippers who are opposed to the merger. This overlap 

clearly demonstrates the baseless nature of BN/SFs and UP's attempt to brand aU of its 

opponents as "shameless opporturists" who are bem on destroying tiie merger. UP/SP-230 

at 247.' Given the fact tiiat the Raifroad Commission, which certaiiUy cannot be accused 

* This desperate attempt to influence tiie Raiiroad Commission's vote clearly reveals 
UT's acknowledgement that the Agreement faUed to satisfy the vC.mpetitive concems which 
have been raised by tiie merger's many opponents. Why UP would not have seen fit to 
make those changes at an earUer date is unknown. However, to tiie extent that Mr. Krebs 
admits tiiat tiie "amendments" which Mr. Davidson had m mmd were tiiose which would 
later surface as part of tiie CMA Agreement (jd- at 94), tiiere is Uttie doubt tiiat UT 
deUberately chose not to make tiiem pubUc until after die parties had filed ihefr openmg 
comments, thereby giving UP a fiirther opportunity to sandbag tiie opposition. 

' Or as charaaerized by BN/SF, "(t]he requests for divestiture are driven by shee: 
opportunism [as] ConraU, KCS, and MRL seek Board assistance to carve up SP and expand 
tiiefr systems." BN/SF-54 at 17. 
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of private opportunism, has jomed with numerous shippers in caUing for divestiture, the 

UP's and BN/SFs arguments are obviously defiaent and driven by thefr own sense of 

opporruniim. Man With a One-Track .Mind, supra. 

In any event, nothmg .nat has been said by UP/SF or BN/SF ui the thousands of 

pages of rebuttal,' or m the CMA Agreement, has caused the Railroad Commission to 

retreat from the conditions which it has sought m its March 29 Comments. As shaU be 

demonstrated, tiie Commission's conditions are merger-related and, if imposed, wouid 

ameUorate tiie anti-competitive consequences of a merger which would be harmful to Texas 

and the sigiuficant intemational trade which moves tiirough tiie State as a result of tiie 

North American Free Trade Agreement. 

in. The Proposed Divestiture And Other Conditions Will Preserve Existing 
Competitive Conditions In The RaU Industiy Without Threatening Any PubUc 
Benefits Which M?y Be Legitimately Anributed To The Merger. 

As reflected by thefr Comments and otiier pleadmgs, most opponents of the merger 

recognize that there are some minimal pubUc benefits to be reaUzed from the merger, e.g.. 

tiie service unprovements along the 1-5 corridor. In addition, a Umited number of shippers 

WlU obtain the professed benefits of single-Une raU service. Few of these pubUc benefits 

o 

* The Raifroad Commission wiU not attempt to respond to the fl od of minuti: /hich 
is coniaUied in the UP r "buttal comments and evidence. Rather, this Brief wiU focus on the 
big picture and the need for the conditions which are requested by the Raifroad Commission 
on behalf of Texas shippers and commuruties. Last, the Brief wiU address the baseless 
nature of tbe suggestion that the CMA Agreement has satisfied the concems voiced by the 
Commission when it filed its original Comments on March 29, 
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would be lost as a result of the -fjroposed conditions. More importantly, those which mav 

be lost would be offset by other pubhc gains.' 

There is remarkable unanimity amoi;g the opposing parties, including government 

agencies, indivtdual sh:ppers and large shipper organizations, that rhe merger creates 

significant anticompetitive harms. 1-deed, this was conceded by UP when it originaUy 

approachea BN/SF with the plan to defuse opposition by entering into an .\greement which 

would 'preserve" the raU competition which would be lost by tiie eUmination of SP 

Moreover, there is substantial agreement that the belated UT/CMA Agreement is 

Utile more than a charade which is intended to dcflea attention from UP's tme motives. 

As the merger opponents have demonstrated m thefr pleadings, those Agreements do not 

foster competition. To the contrary, they invite coUusion. In sum, as the merger opponenti 

have independentiy demonstrated, che otUy effective means of ameUorating the merger's 

anticompetitive frnpaa concems is divestiture of paraUel lines. By ensuring that the paraUel 

lines are owned by a riufroad or group of raifroads, other than members of the duopoly, 

competition wiU be fostered - not idUed! 

The proposed conditions, whUe tempering UFs oveneaching monopolistic ambitions, 

funher the nationwide network Uitegration and economics within the nation's raifroad 

' Obviously, the conditions proposed by the Raifroad Commission woiUd not impaa the 
1-5 corridor. WhUe the divestiture condition might eliminate single-line service for some 
shippers, it respectfuUy submitted that such shippers constimte a distinc minority inierest 
which is more than offse' by the tremendous nurrber of shippers which coiUd receive single-
Une service for shipments moving between tbe States of Texas and Louisiana, on the ooe 
hand, and the eastem portion of the United States, on the other. As refleaed by the smdy 
submitted by the Society of the Plastics Inaustry, Inc., shipments to the 24 States located 
east of the Mississippi River constimte a solid majority (58.1%) of shipments. See SPI-11, 
V.S.-l, at Table VU. 
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syscem This is especiaUy tme witii regard to the potential raifroad "bridge" over tiie 

Mississippi River which would allow single-line service for major movements of produa 

between the Guif Coast and the eastem portion of the Un. ;d Sutes for the first tkne m 

history. 

Assuming that these future transcontinental mergers are inevitable, the divesuture 

of the eastem portion of the SP m this proceeding wUl obviously hinder the estabUshn-ent 

of such a duopoly. Instead cf paving the way for tiie UP/BN'/CF nationwide duopoly, the 

divestiture of tiie Texas Unes specified by the RaUroad Commission would aUow the fumre 

estabUshment of three strong, highly competitive raU systems, both m tiie West and 

nationwide. "While one system may stretch from South Texas to Canada, rather than from 

the Pacific to the Atiantic, the "radical pro-competitive transformation of raU cranspoiiatioa 

tiiat was ignited by ĥe Staggers Aa 15 years ago"'" wUl be preserved and shippers wUl avoid 

what Alfred Kahn has termed "•He titraightjacket of comprehensive carteUzation." Kahn, 

Airline Deregulation-A Mbced Bag. 16 Transp. Law Joumal 229, 251 (1̂ 88). 

When viewec' in this Ught, it should be crystal clear tiiat tiie divestiture proposals 

offered by multiple parties represent tiie tme marketplace solution tiiat benefits tiie entire 

nation by preservuig robust competition in vfrtuaUy aU g ographic regions of tiie countiy. 

WhUe tiie appUcants bombasticaUy condemn tiie marketplace solution which has evolved as 

a dfrea result of independent economic analysis and a dose of common sense shared by the 

many opponents of tiie Merger, tiiey cannot explam away tiie obvious last of duopoly power, 

frideed, tiiere is no way to avoid tiie existence of a duopoly m tiie Westem two-ilurds of ti'e 

. , 

'° UP/SP-230 at 6. '̂'̂ ^ ' 

-20-



country -f the UP/SP merger were to be authorized without imposing '̂ e conditions 

requested by the Railroad Commission and others. 

This is not the time for the Board to foUow the lead of what Professor Kahn has 

termed thj "indefensibly complaisant Department of Transportation," which allowed many 

of the fmits of airline deregulation to be snatched away by ignoring "the necessity for 

increased effort and vigilance" *ith regard to vigorous enforcement of the antitrust laws. 

Jd., 16 Transp. La'.«' Joumal at 234, 251. As Professor Kahn repeatedly has observed, the 

DOTs faUure to enforce those laws led to the "monopoUstic exploitation of a minority of 

customers" and the eUmination of smaUer, less weU capitalized competitors, thereby causing 

many commimities to lose the protection of regulation without gaining the intensity of 

vigorous multi-carrier competition. Id. at 234, 251. See also Kalm. D& êgulation: Looking 

Backward and Looking Forward, 7 Yale Joumal on RegvUation '̂ 25, 348, 351 (1990). 

The Board should not make the same mistake, but shoiUd foUow the reas< ning 

expressed m Santa Fe Southem Pacific Corp.-Control-SPT Co.. silSO, 11.C.C.2d at 722, 

where the ICC stated as foUowing as predicate to disapproving the merger proposed there: 

The fifth faaor, dealing with competitive effects on other 
raUroads, was added by §228(a)(2) of tiie Staggers RaU Aa of 
1980, PubUc Law 96-448 (Staggers Aa). This additional faaor 
is, in effect, a codification of the Commission's traditional 
approach to the evaluation of raU consoUdations. See Norfolk 
Southem Corp.-Control-Norfolk &. W. Ry. Co., 366 I.C.C. 171, 
190 (1982) (Norfolk Southem), where we stated: 

The Staggers A a was intended to modernize 
"economic regulation of the raifroad industry with a 
greater reUance on the marketplace." Staggers Act, 
§2."* [T]he primary tiieme of the 15 elements of the 
Rail Transportation PoUcy (added by the Staggers Aa) 
is that we ' ensure the development and continuation of 
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a sound rail transportation system with effective 
competition among rail ca.Tiers and with other modes," 
49 U.S.C. § 10l01a(4). Indeed, tiie RaU Transportation 
PoUcy emphasizes the importance of the relauonship 
between ensuring adequacy of transportation and 
retention of competition. We are "to aUow ••• 
competition and the demard for services to estabUsh 
reasonable [rail] rates," § lOlOla(l)-, "to foster sound 
economic conditions and to ensure effective 
competition and coordination between rail carriers and 
other modes," § 10101a(5); "to minimize the need for 
Federal regulatory control over the rail transportation 
system" whUe maintaining "reasonable rates where there 
Ts an absence of effective competition," §10101a(2), (6); 
and "to avoid imdue concentrations of market power," § 
I0l0la(13). 

The 15 elements of the raU transportation poUcy set 
forth at 49 U.S.C. § 10101a, taken as a whole, emphafize 
reUance on competitive forces, not govemment regiUation, to 
moderate raifroad actions and to promote efficiency. H. Rep. 
96-1430, 96tii Cong., 2d Sess. 88 (1980). 

The above principles shoiUd be strialy adhered to in this case. 

rv. TexMex's Trackage Rights Request Should Be Granted To Preserve 
Competition and Essenti9l RaU Services. 

As stated in its Comments, the Raifroad Commission supports the TexMex in seeking 

a grant of trackage rights whicii wculd aUow TexMex to connea with the Kansas Qty 

Southem Raifroad at Beaumont, Texas over the route designated by TexMex m its trackage 

rights appUcation (TM-23). This condition is essential to preserve the competitive 

altematives now avaUable to shippers of goods between the United States and Mexico. The 

Raifroad Commission shares the views expressed by DOJ and other parties that BN/SF, 

under the terms of its settiement with AppUcants, wUl not be nearly as effective a 

competitor Ui the U.S.-Mexican market (and many others) as SP is today. As a result, a 
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merged UP/SP wUl have a vfrtual monopoly in that market. Furtiiermore, even if BN/SF 

tums out to be as effective a competitor as il claims it wiU be, shippers Ln the market wUl 

StiU lose one of only three major U.S. raUroads serving Mexican gateways. This alone would 

result in a major reduction in competition. Granting Te.xMex trackage rights to give it a 

dfrect, triendly connection with aaotiier Class I raUroad, the KCS, wUl ensure that shippers 

wiU continue to have three competitive altematives m this market. 

Furthermore, the rights TexMex seeks are needed to prevent ±e loss of essential raU 

service to South Texas shippers. The TexMex provides essential local raU service m Soutii 

Texas that will be endangered if the intemational traffic which TexMex cunentiy handles 

via SP is diverted to UP and/or BN/SF. Should tius occur, shippers who are dependent 

upon TexMex wUl be harmed as tiiey wUl lose local raU service. 

EquaUy unportant, tiie resulting shift to tmcks wUl magnify tiie burden tiiat cunentiy 

exists on tiie Soutii Texas mfrastmaure due to the extreme congestion on highways near tiie 

fritemational boundary. As refleaed by tiie table which is reproduced m tiie Verified 

Statement Joseph K?lt, BN/SF-55, at p. 31, tmcks afready transport 84.6% of ground 

transportation movements to M&dco. Given tins percentage, it is patentiy absurd for UP 

to suggest that TexMex's concems should be ignored because: 

[tJhe commodities shipped by Tex Mex's exclusively-served 
customers are gram, saap metal and oUfield suppUes, aU of • 
which afready requfre raU-tmck moves at origm or destmation 
and are also routinely tmcked long distances economicaUy. 

RVS Peterson at 135. To tiie extent tiiat any existmg raU traffic would be diverted to tmcks 

m South Texas, the pubUc interest would be banned due to tiie unquestioned faa tiiat the 

highway mfrastmcmre in the Rio Grande VaUey m Soutii Texas is afready overburdened to 
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the point of chckkig. There is no room for 'mck traffic that histoncaliy bas moved via 

TixMex. 

UT's further suggestion tiiat tiie TexMex shippers could be served 'Via a low-cost 

shortUne or oranchline operation from Robstown or Corpus Christi" Od ) is simply 

dlsmgenuous. UT's solution v 'd leave UP as the only U.S. raifroad serving Luetic which, 

at present, is tiie onmaiy gateway into Mexico, fri otiier words, UP would gam a monopoly 

statu-s f i . could successftiUy engmeer a solution which would convert the TexMex imo a 

branch Une operatiig from Robstown or Corpus Christ'. 

In any event. TexMex is a low-cost shortUne! Sunply stated, notiung is to be gamed 

by replacfrig it witii anotiier shortUne raUroad which would suffer from tiie same I'xk cf 

traffic. WhUe UP -andezstandably would Uke to see tiie TexMex disappear m order tiiat UP 

may achieve a total monopoly over mtemational movement̂  via Uredo, tiiat alone justifies 

the unposition of trackage rights. 

FmaUy, UP see'̂ 5 to negate TexMex's c mccms by claUnmg tiiat BN can be e-q>eaed 

to compete vigoro-Gly for I -lexican traffic usmg TexMex as its jomt-Une parmer over Uredo 

For instanc,., UP argues tiiat "BN/Santa Fe w U unprove on SFs fafrly smaU share of traffic 

to and from me Eastem Mexican gateways" ?iid tiiat Mr. Krebs "ha: s.gnaUed his mtention 

to mm BN/Santa F-'s extensive system mto a '31.000 mUe fimnel' tor traffic flowmg 

between tiie United States and Mexico." UP/SP-230 at 225-226. 

In a further attempt tc dcftisc TexMex's requests, UP reiterates tiie wom-out 

argument that BN/SF s 'competitive abiUties wUl exced those of SF and tiiat BN/SF "wUl 

have good, and m mauy cases sigmficantiy better, routes for the traff̂ -c flows tiiat make up 
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n the vast preporderance of the exL̂ ting .SP-Tex Mex traffic." Jd. at 302. Last, UP clamis tiiat 

BN/SF recem shift to the Eagle Pa.s gateway wiU be reversed should tiie Merger be 

autiiorized. Id. None of these conten-o.is wiU witiistand scmtiry. 

Whi'e BN/SF clamis to back up the UFs position bv .crerence to a redaaed version 

of Mr. Ksebs' "31,000 mUe ftinnel ' remarks, the fiiU text of those oaarics is most reveaUng. 

frl his Vc.ifi-ĉ  Statement, Mr. Krebs makes no specific commimient to continue worKjg 

with TexMex. Rather, he states as foUows: 

BN/Santa Fe wUl have cdditional access to Mexico 
tni-ough two new gateways, BrownsvUle and I^edo tii<* 'aner 
through mterchange with tiie Texas Mexican Railway "̂ ear 
Corpus Christi. We wUl also improve our access to Eagle Pass 
throrgh frackage rights. Witii several efficient routes stretchmg 
bom Canada to Mexico and co/ering unportant U.S. pomts m 
berveen, BN/Santa Fe wUl br m an exceUem position to be a 
3],0C<>-'̂ Ue fimnel for busuiess down to Mexico tirough tiie 
Laredo gateway by mterchangmg traffic witii tiie Tex Mex at 
Robstown (mcludmg unit trams), through nnr new accg.*;̂ ; 
ĝ 0̂ vn5v;lie n̂d through our improved .̂ rvĵ ^ at Eagle Pa.>;.v 
We arc afready usmg tiie haulage rights intc Eagle Pass we 
received from SP m connection witii tiie BN/Santa Fe merger 
to run about tiu-ee trafris per week, mcludmg lOO-car unit gram 
trams mto Eagle Pass. We are doing tiiat witii a haulage 
agreement. Our access over trackage rights wUl eohance our 
abiUty to use the Eagle Pass gateway. 

VS Krebs at 3-4 (emphasis added). Sunply stated, tiie Unprovement and enhancement of 

Eagle Pass operations ^ tiie new BrownsvUle operations cannot be equated witii a 

commitment fo work with TexMex. 

As Mr.Krebs is weU aware, tiiere is Uttie mcentive whatsoever to route Mexico-bound 

traffic over the TexMex. As UP has argued at lengtii throughout tiie course of tiiis 

proceeding, tiie reduaion of 100 mUes of cfrcuity is "an unprovement tiiat is of clear 
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competitive significance." VS Peterson, UP/SP-23 at 22. .Xssummg tiiat LT's as..erti. .n is 

conect, tiie Board should note tiiat tiie route which BN/SF wUl traverse under tiic trackage 

rights, i ^ from Temple, Texas to Eagle Pass, via San Antonio, is 319.0 mUes. On the other 

hand, the route with TexMex from Temple to Laredo via Houston covers 565.6 mUes. In 

other words, the routmg from Temple to Laredo via Houston is 246.6 mi!.: funher rh.n th. 

morg direct routinp from Temnl. to Fa^le P... v̂ ., <;.̂ n ,̂nT"n̂ -T This represents 77% 

cfraUty. Moreover. BN/SF would lUcely have to give Tex-Mex a share of tiie levenue tiiat 

wouid not only exceed the cost of tiie trackage rights between Temple and Eagle Pass, but 

which may be out of proportion co tiie 144.2 mUes tiiat TexMex would haul tiie traffic 

between the connection at Robstown and tiie Ij'jedo gateway. 

Second, as BN/SF has also testified (BN/SF-55, VS Kalt at 32): 

[T]he concenuration of Mexican trade Ues m commodities 
complementary to BN/Santa Fe's service strengtiis. The top 
tiu-ee U.S. export commodity categories (autos/afrcraft, 
agricultural products, and forest products) are aU produced m 
locations (tiie mdustrial Midwest, tiie gram belt, and tiie Pacific 
Nortiiwest) from which BN/Santa Fe can offer service dfrectiy 
to BrownsvUle, Eagle Pass, El Paso, and San Ysidro. BN/Santa 
Fe can also mterUne (witiiout UP or SP) to Laredo via Tex 
Mex and to Presidio via South Orient 

frl otiier words, were it not for tiie faa tiiat Laredo currentiy enjoys a competitive 

advantage over tiie otiier gateways to MexioD because tiiere is a l?rger mfi^tmcture of 

customs brokers located at Laredo tiian at tiie otiier gateways, tiiere would be Utile or no 

mcentive for BN/SF to route traffic via TexMex. CertafrUy, tiiere is no leason to assume 

that BN/SF would deUberately route unit trams of grain m jomt-Une service witii TexMex 

via Laredo when it wUl have a comparatively dfrea shot m suigle-Une service at Eagle Pass. 
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Given the admitted concenxation of BN/SFs traffic from the grain belt and the Pacific 

Northwest and the industrial Midwest, it is only logical to assume that BN/SF would favor 

the less cfrcuitous, single-Une routiiig via Eagle Pass. 

In short, there is no basis for the UT's conclusion that "[tjhis merger, and the more 

efficient access to BN/Santa Fe it wUl bring, will reverse [BN/SFs aggressive exercise of 

its rights over Eagle Pass]." LT/SP-230 at 303. Because there is nothing that TexMex can 

do to alter this flow of traffic which has afready been iiutiated by BN/SF with the 

convenient assistance of the SP and LT, it is Unperative that TexMex be granted trackage 

rights m order to ensure that it wiU have one .iiencUy connection to replace SP. 

V. The Creation Of Neutral Tenninal RaUroads Would Effectively Preserve 
Competition And Prevent UP From Exacting Monopoly Profits. 

The UP/SP Merger, if not properly conditioned, wiU have devastating anticompetitive 

consequences on many Texas shippers. especiaUy those which are located in the Gulf Coast 

region of Texas. Ia order to provide these shippers with a smaU measure of reUef from 

potentiaUy prohibitive switching charges and retaUatory behavior, the Raifroad Commission 

has requested the imposition of a condition which would requfre UP to seU certain tracks 

and sateUite and support yards to "r̂ eutral terminal raifroads that woiUd provide high 

quaUty and reasonably priced switching services to aU industries located within major urban 

areas served by two or more Class I raUroads." RCT-4 at 21. Under the Raifroad 

Commission's proposal, the terminal raifroads wotUd JIQJ be govemment owned or 

controUed. Ratiier, "depending J: the preferences of the Class I raUroads. and the desires 

of t' V shippers. . . . the terminal raUroads could be for-profit companies, noî irofit 

associ it ons, or pubUc entitie-o." Jd- The termina' raifroads "woiUd operate on pubUcly 
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owned trackage belonging to port authorities, transit authorities, and special raU disti icts and 

privatelv owned trackage belonging to the Class 1 raifroads, shortlines and industrial parks." 

Id-

Obviously recognizing that neutral terminal raifroads would effectively serve to 

preserve competition and prevent it from exacting monopoly profits, LT has la'inched a 

withering attack on the Raifroad Commission's proposal. Unfortunately, rather than fafr'.y 

focusfrig on and analyzuig the Commission's acmal proposal, UP has erected a straw man 

which it flogs unmercifuUy m order to mislead the Board frito accepting a vastiy distorted 

version of the neutral terminal raifroad concept which has been proposed. 

A- UP's inflammatory mischaracterization of the neutral tenninal railroad 
condition is deliberately mislead'mg. 

At the outset, the Commission's proposal does not entaU "govemment confiscation 

of private property." UP/SP-230 at 280. Nor is tiie Commis! ion seekmg to have properties 

"contributed, donated, confiscated or condemned" Ui order to hand them over to termmal 

autiiorities as f̂r. Ongerth enoneously asserts. UP/ SP-232, RVS Ongertii at 55 WhUe 

divestitiu-e of certafri temunal properties would be mandated by tiie Board, tiie UP would 

be duly compensated for tiiose properties. For example, m tiie spedfic frislance of Houston, 

tiie RaUroad Commission's proposal envisions tiiat tiie Board would, as a condition of tiie 

merger, require UP to seU, fair market value, tii^. SFs ̂ rackage from Englewood Yard 

in Housion to Galveston (plus related yards and support fadUties) to tiie Port of Houston 

Autiiority ("PHA"), which afready owns a substantial amount of trackage in tiie port area 

See R C r ^ at 25. Of course, whUe tiie PHA OWTIS tiie tiack, tiie actual operation of the 
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track IS left to the Pon Temunal Railroad Association ("PFRA') which is controUed by tiie 

three Qass I raUroads (LT, SP and BN/SF)." 

Given the faa that the PTRA today conduce effiaent sŵ tchmg operations over the 

entire reach of its track, there is no realistic basis for Mr. Ongenh's w.ld accusation that the 

proposal w.,ild lead to "upheaval, tumioil, service dismption, and higher costs." UP/SP-232, 

RVS Ongerth at 55. Indeed, Mr. Ongerth is ultimately forced to concede that much of his 

testunony is ̂ r̂ossly overstated when he admits tiiat "[t]emunal and belt raUroads iSfl be an 

adequate way of orgamzfrig spe-ofic raU aaivities for defined purposes m temunal areas." 

Id. at 56. WhUe he attempts to claun that such salutary results can only be achieved if tiiey 

are made by 'Voluntary agreement of tiie parties" m which "the parties receive benefits tiiat 

tiiey regard as at least as valuable as tiie rights and properties they grant to tiie tertnmal 

raUroad," tiiat is no mere m)r less tiian what tiie RaUroad Commission is proposmg.'̂  

As Mr. Ongerth is weU aware and as BN/SF can surely attest, tiie PTRA s port 

switchfrig operation m Houston is veiy efficient. BN/SF origmates and teraunates at least 

four to SIX road trains a day at PTRA yards because tiiat is more efficient tiian havmg a 

transfer mn handle cars from PTRA yards to tiie Houston Belt & Tenmnal yards used by 

The RaUroad Commission did not recommend the creation of an "Autiiority" m each 
urban area. Nor was tiiere any mtent to msen local or state govemment mto tiie equation, 
unless It was desired by tiie shippers and raUroads (and possibly not even m tiiat ise). 

While Mr. Ongerth attacks the RaUroad Commission for tiie lack of practical detaU 
to backup Its proposal (id. at 55), it should be noted tiiat as of tius date, tiie AppUcants have 
yet to come forth witii any detailed plans about how tiiey would unplement tiie various 
Agreements which they have loosely defined witii regard to tiie BN/SF. 
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BN/SF. UP/SP could do tiie very same thing as BN/SF, making it unnecessary to move 

cars from PTRA yards to UT/SP's Settegast and Englewood ' -w. 

A DFW Termmal RaUroad Association (with U -N/SF -̂ .ud KCS :• members) 

could efficiently switch DaUas area industnes on former UP, 'jP ird Saata Fe trackage now 

owned by pubUc entities such as DaUas Area Rapid Transit and RaUTran, and then could 

mm tiie traffic over to BN/SF and UP at yards near Union Station in downtown DaUas. 

This would eUmmate shipper captivity and put an end to UP's highly mefficient praaice of 

movmg DaUas area cars over to Fort Worth before brmgmg titiem back to DaUas for local 

distribution. Cunentiy undemtUized yards m tiie DaUas area are avaUable for DFW 

Terminal use without any negative operational unpaa on UP/SP: ' 

The RaUroad Commissicn's proposal wUl be searched m vafri for any role to be 

played by tiie State or Federal govemments beyond tiie mitial requfrement tiiat UP be 

requfred to seU certam SP properties m order to gafri approval for its Merger witii SP. By 

no means is tiie RaUroad Commission seekmg to mterfere witii tiie mamUne operations of 

any raUroad. Nor is it inteiisted m aeating "monopoly" shortUnes. This ob dously would 

be precluded v y the jomt ownership anangements in which tiie Qass I raUroads would keep 

checks and balances on one another. 

Mr. Ongertii ftirther claims tiiat most tenninal raUroads involve a certam amount of 

flexibUity which leaves tiie parties tiie abUity to "wî draw from tiie tennmal association, 

takmg tiiefr properties witii tiiem." Id- at 56. WhUe tins may be generaUy tme m some 

simations, the Board should recognize tiie mstant proposal is befrig recommended only m 

response to a merger whose anticompetitive unpaa is unparaUeled m tiie history of 
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American raifroads. Hence, even if the neutral terminal proposal may plow new ground in 

terms of merger conditions and remove certain elements of "flexibUity" which exist in non-

monopoly simations, neither the Board, nor its predecessor, has ever been faced with a 

merger which has such far reaching anticompetitive consequences. Given these 

consequences, the Board must take steps to counter the negative aspects of the merger, 

espeaaUy in the Texas Gulf Coast area with its heavy concentration of the plastics and 

chemical mdustries. If it were to approve the merger, the Board must accept tiie obUgation 

and responsibUity for implementing market driven solutions to the anticompetitive proposal 

which it has been requested to approve, including the aeation or expansion of neutral 

terminal raUroads. 

UP's position, however, would prevent BN/SF or any other raifroad from having mUy 

competitive access to tiie 265,000 carloads of captive traffic that origmates and termmates 

on SP's eastem u-ackage. UP obviously knows tiiai BN/SF cannot begin to provide 

competitive u-am frequencies for 2-to-l and 3-to-2 shippers m Texas and Louisiana witiiout 

competitive access to traffic otiier tiia.i what it would be granted pursuant to tiie Settiement 

Agreement and tiie amendments tiiereto which have been aafted by UP witiiout consulting 

either BN/SF or SP. Sss. Rose Dep. Tr. at 107 (May 10, 1996). As shaU be disaissed m 

detaU, iflfta. tiie Umited access is best Ulustrated by tiie CMA Agreement where UP has 

granted access to BN/Sr of only 7 percent of tiie traffic m tiie Lake Charles, Louisiana 

vicinity. 

Lest tiie Board underestimate tiie UP's motivation and power, it should careftUly 

focus on a July 19, 1995 mtemal UP memorandum which is reproduced m tius record as 
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Exhibit 1 to the Comments filed by Union Carbide Corporation (UCC-6). As stated 
therem: 

Recommendation 

We need to be ffrm with If they are going to b*; 
unreasonable at then we carmot be as flexible as they 
would like us to be at and 

The in ties our hands in terms of pricing activity 
at . Given the low on the outbound traffic 
we may be better off telling that we no longer wiU bid on 
thefr business out of 

As % owner of the , we can continue to 
mcrease the switch up [to] the level of S /car. The 
cunent switch is S /car. 

The existence of neutral tenninal raifroads woiUd unquestionably assist in putting an 

end to this type of anticompetitive behavior which wiU undoubtedly increase foUowing the 

Merger.' Not only would shippers have ready access to the BN/SF through the neutral 

' The gravity of the simation is compounded by a "teclmical amendment" to the Clayton 
Aa (15 U.S.C. § 26) that was made as pan of the ICC Termination Act of 1995. Section 
318(3). Heretofore, § 26 read as foUows: 

That nothing herein contained shaU be constmed to entitie any person, firm, 
corporation, or association, except the Uiuted States, to bring suit in equity for 
mjimctive reUef against any common carrier subjea to the provisions of the 
[Interstate Commerce Aa] in respea of any matter subjea to the regulation, 
supervision, or other jurisdiction of the friterstate Commerce Conunission. 

With no legislative history, the above exemption from mjunctive reUef was substantiaUy 
broadened "by striking 'in equity for injunctive reUef and aU that foUows through Interstate 
Commerce Comrnission' and inserting in Ueu thereof for injunctive reUef agarst any 
common carrier subjea to the jurisdiction of the Surface Transportation Board -inder 
subtitie rv of title 49, United States Code'." In other words, uijunctive reUef is now 
unavaUable with respect to any activity of a Board-regulated conunon carrier and not 
merely those activities which are subject to the Board's 'regulation, supervision, or other 
jurisdiction.* 
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leraiinal raUroad should UP refiise to bid on thefr traffic, but the abUity to demand 

excessive switching charges from captive shippers would be eUminated. 

B. UP's unsubstantiated objections to the neutral tenninal proposal are rebutted 
by BN/SF's testimony. 

While Mr. Ongerth has attempted to paint a honor story with regard to the termmal 

raUroads, it should be carefiiUy noted that tiie BN/SF does not share Mr. Ongenh's overt 

hostUity. Instead, Mr. CUfton, BN/SFs Assistant Vice President Operations, has testified 

witii regard to the Baytown, Texas Branch tiiat "BN/Santa Fe and shippers prefer usfrig a 

tiurd party conu-aaor to perfonn switchmg and blockmg along tiie Baytown branch." 

BN/SF-54, V.S. CUfton at 9. Mr. CUfton expanded upon tius during tiie course of his 

deposition as foUows: 

Q. When you say tiiat BN/Santa Fs and shippers prefer usmg a 

tiurd-party contraaor, can you teU us why that is? 

A. We tiiiought it would be better to have a neutral mdiVidual 

switching those arecs versus one or the other. 
,<cv": . . 

Q. And why is that? 

A. It seemed to make more sense to me from an operating side. 

Q. Okay. I don't mean to belabor tius, but why did it make more 

sense to you? 

A. You had somebody tiiat was representing tiie mteresL<: of botii 

parties equaUy. 

CUfton Deposition at 45 (May 15, 1996). 
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Mr. Clifton's remarks were substantiated by Mr. Rose, BN/SFs Vice President, ^^^^ 

Chemicals of the Industrial Business Unit. During the course of discussing BN/SFs ^ ' 

operations for Exxon mvdlving tiie Dayton sub, Mr. Rose testified as follows: 

A. At the Exxon plant we would Uke to see a thfrd-party switching 

service put in there, and that obviously wiU be something that 

wiU have to be negotiated with the LT/SP, that those loads 

would be brought up to the Dayton storage-in-transit yard and, 

then we would take them from there on. 

Q. And what is the reasoning behind your preference for thfrd-

party switching? 

A, We beUeve that the Dayton sub is fafrly congested, and Uistead 

of having two locomotives, two raifroads down there switching 

the same plant, we feel like it wiU be a more efficient and 

lower-cost option to have only one raifroad out there. 

Rc se Deposition at 12 (May 10, 1996). 

Nfr. Rose's deposition testimony also imdercuts Mr. Ongerth's unsubstantiated 

assertion that neutral terminal raifroads would lead to chaos and upheaval. As he further 

testified (Dep. at 16): 

Q. The congestion you indicated earUer, that's at the faciUty or on 

this branch line? 

A. It's on the branch Une, not on the - not m tiie faciUty itself. 

Q. And who operates over that branch line? 

'f 
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( A. Southern Pacific. 

Q. And what's the cause of the congestion? 

A. WeU. there is not congestion right now. Wfrat we are 

concemed about is that there might be congestion if we end up 

putting another raifrcad on that Une, so there are two - there 

are a couple different altematives here: One, we could have a 

thfrd-party move those loads from the Exxon plant up to the 

storage-in-transit yard, and if that is not acceptable, then we 

would simply pay the Southem Pacific/Union Pacific a 

reciprocal switch charge, which has been negotiated in the 

merger as weU; and then the thfrd option woiUd be to put a 

Burtington Northem/Santa Fe locomotive down that branch 

line to the acmal Exxor plant itself. 

See also Rose Dep. at 45-46. In any event, the BN/SF testimony clearly rebuts Mr. 

Ongerth's unfoimded assertion that neutral terminal raifroads woiUd dismpt operations. On 

the contrary, as BN/SF has testified, the neutral thfrd-pc-nr switching is "more effiaent" and 

a "lower-cost option" which actuaUy improves operations by avoiding congestion. 

C Neutral terminal railroads are an integral component of the 
Mexican government's privatization plan. 

Attention is also invited to testimony submitted by BN/SF with regard to the 

Mexican government's privatization plan. As Professor Kalt has testffied (BN/SF-55), "there 

is no reasonable possibiUty that the Mexican govemment intends to foster, or aUow to 
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emerge by default, a monopoly south of the border." VS Kalt at 35. He ftinher states (id. 

at 36) that: 

The Mexican government is actively engaged m marketing and 
regulatory efforts to ensure competition during and after the 
pnvatization. Consistent with its obUgations under NAFTA to 
'faaUtate the cross-border movement of goods and services' and 
to avoid policy decisior̂ s that would distort the free flow of 
trade, the .Mexican govemmem is exenfrig every effort to make 
sure the privatization of FNM results in a dvnamic and 
competitive rail sector. 

WhUe the RaUroad Commission has no quanel witii Mr. Kalt's assessment, it does wish to 

frivite the Board's attention to the deposition testimony of Mr. Peterson, UP's Senior 

Du-eaor, friterUiie Marketing, that "there's a tenmnal raUroad prx>posed for Mexico City 

that would be a neutral tenninal raifroad and connect to the various concession raifrt)ads.' 

Peterson, Dep. at 26-27 (May 8, 1996). 

As Mr. Peterson further testified (id.): 

I'm wcli aware tiiat tiiere wUl be multiple access by tiie various 
concession raifroads to certain unportant traffic points. In other 
words, even though tiiere is one raUroad today at Monteney, 
tiie FNM, botii tiie Northeast and tiie Nortii Padfic concession "̂  "'̂ ^ ' -'̂  
wiU serve Monteney. 

In fact, they're gomg to at least spUt the yard up and 
both operate in the Monteney yard. That's my understanding ' 
of the privatization proposaL I beUeve those two have not gone 
out yet so tiiey could evolve mto sometiung sUghtiy different * 
but that's an example of the sorts of competitive access that are 
envisioned in the privatization proposals. 

As this plafrjy shows, tiie concept of tiie neutral temunal raUroad to ensure 

competitive access is not sunply a "dream" as UP has suggested. UP/SP-230 at 281. Ratiier 

it is a concept that, as the Mexican govemment obviously understands and accepts. 
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facUitates tiie movement of goods and services and >esul̂  in a dyn:;mic and competitive 

rail uctOT." B.N/SF-55, VS Kdt, at 36. 

In summary, the T -ulroad Commission strongly urges the Boa J to recognize tho need 

for neutral temunal railroad condition should the Board authorize the Merger and the 

UP/BN/SF Agreements. WhUe the Raifroad Commission is convinced that the Agreeme 

wUl not aUeviate the merger's amicompetitive irr.prict the neutral terminal laUroad ôncept 

would provide BN/SF a measure of access to shippers, particularly those • j the hcavUy 

industriaUi. d Houston/Gulf Coast area, tiiereby removing a portion of ti-e handicap under 

which BN/SF would otherwise labor. 

VI. The CMA Agreement Does Not Rectify The Massive Competitive Pitiblenis 
Which Would Result From The Merger. 

Altiiough LT and BN/SF attempt to portray the CMA Agreemen a.-= die "cure for 

tiie Merger's anticompetitive problems (BN/SF-54 at 4; BN/SF-5J VS Kalt at 3-10; UP/SP-

230 at 12), that Agreement, Uke its predecessors, faUs far short of tiie goal. If anytiung, tiie 

CMA Agreement raises as many questions as it resol/es. In the first place, if the CMA 

Agreement was truly needed m order to overcome tiie many competitive problems faced by 

BN/SF, why is it that BN/SF did not recognize fhat ii was competitively disadvantiged by 

tiie Giigfrial UP/BN/SF agreements at an eai Ue stage of'he proceedmg? Second, assomfrg 

that BN/SF was 3ware of '.Lat fact, why is it that BN/SF had rotiung to do wltii the CMA 

negotiations? The record does not provide an answer to these questions. ..̂  

UP attempts to attribute great significance to tiie CMA Agreement by noting tiiat the 

C}AA is "a trade group of 200 compaiUc. .hat produce 90% of the chemical induistry's 

annual output" ^ . at 12. This description of the CMA Jiembership is apt However, it b 
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extremely misleadi ig. As demonstrated by substantial evidence of record, significant CMA 

members whose "plant locations in Texas and Louisiana are directly impacted by the 

reduced competition created u.. le merger,"" including Fma OU anc Chemical Company, 

Hu-ntsman Corporation, Condea Vista. CenainTeed, SheU Chemical Coiipany, MonteU USA 

Inc., PhiUips Petroleum Company, The Geon Company, Union Carbide Corporation and 

Dow Chemical Company, have chaUenged the action taken by an undisclosed vote of what 

may have lieen a m lority of a 16-memb<>r n̂unittee within C.\1A whith accepted LT's 

proposal." As several cf tiie above companies have advised the Board, CMA's distribution 

comjiiittee, which was sol / respcusible for negotiating with UP, did not consult witii these 

major compaiÛ :; befoit; accepti.ag the UP proposal. ^ SPI-16, Ex. 2 at 2, 6 and 12. 

Leaviug aside the efficacy of the distribution committee's settiement the evidv̂ nce 

of record :onclusively demonstrates tiiat the CMA Ag.-eement docs not address the 

fundamental competitive issues which have been raised by numerous shippers and other 

upponetts af the Mer -̂r. As has .-en forcefuUy demonstrated by the SPI, whica has about 
•n : -. 

SPI-16, FJO 2, Letter to Linda J. Morgan from R Patrick Jack, Senior Vice 
President - Chemicals, Fina OU and Qemical Company, dated AprU 26, ly96. 

" Since one member was absent and did not participate, aad since there is a suggestion 
that otheis miy have abstained, it is conceivable fhat fewer than eight members of the 
distribution committee made the detenri naac n to accept the UP proposal and withdraw 
from -Jhe case. .Sfifi Dep. Speight at 95-90. The Boaid should wonpaie the manner m which 
CMA handled UFs offers witii the NTT League approach. The NTT League's Raifroad 
Transportation Committee voted 48 to 11, with four abstentions, to rejea a 'JP settiement 
offer. Subsequentiy, th-z aame conimi.tee voted 46 to 9,with 5 abstentions, "to maintain the 
bo?i-d's oppojitioL to the merger unless major segments are spun off to maintaiu 

mpetition." t̂ JT League spurns UP cvertures on SP merger, sticks with call for divestiture," 
iii^ia, at 24. More importantly, tije I'ilT Î eague's pubUcly disclosed vote was based o:i an 
"analysis of the settiement proposal by the group's consiUtants, Peabody Associates,... and 
fuU membership participHJon in arriving at • position." Jd. 

n 
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2,0̂  embers (as compared with only 200 members of CMA), and which employs 1.2 

milUon people nationwide with 75,000 jobs in Texas with an economic impaa on Texas 

alone of over -20 bUUon annually, the "CNU Settlement does not even serve to aUeviate 

CNU's concerns about the effect of the proposed merger." SPI-16 at 2. EquaUy important 

CMA's "withdrawal from the merger proceeding . . . does not impaa upon SPI nor aUeviate 

the concerns of SPI expressed in its comment in this proceedmg." Jd- at 4. 

Because SPI has fully analyzed the many obvious shortcommgs of tiie CMA 

At^reeir<;nt issld- 5-11, the RaUroad Commission wUl not dupUcate that effort herem, but 

wUl mstead mcorporate tiie SPI's arguments by reference. The Commission, however, 

reiterate.-, its extreme concem tiiat tiie origm^J UP/BN/SF Agreement and iis most recent 

update m tiie CMA Agreement has whoUy faUed to aire tiie fimdamental problem tiiat tiie 

Merger aeates an anticompetitive duopoly. 

In any event the State of Texas, which ranks first in the nation in total mUes of raU 

track and second In total raifrxiad employees, has more at stake In this merger than any 

other State in the nation. It cannot bUndiy accept tiie appUcant raUroads unsubstantiated 

approach. UP. under tiic friterstate Commerce AO, has tiie heavy burden of demonstrating 

tiiat tiie Merger wUl not have an anticompetitive unpaa among rail caniers. Sunply stated, 

if it is relyuig on tiie UP/BN/SF and CMA Agreements to cany tiiat burden, UP has faUed! 

The Railroad Commission admits that the CMA Abetment has addre^ed a smaU 

portion of its conccrtis aoout tiic origmal UP/BN/SF Agreements which were addressed m 

its March 29 Comments. 5fi£ RCr-4 at 7-9. However, putting aside for tiie moment tiie 

v^dom of aUowfrig UP and BN to carve up tiie Westem two-tiurds of tiic country between 
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themselves, extreme doubts contmue to persist conceming the fimdamental question of 

whether BN would be able to provide a competitive service. Without question, UP's 

overwheltrung competitive advantage with respect to "exclusively served" (a/k/a "captive") 

shippers is only marginally impacted by the various Agreements. In fact the CMA 

Agreement's lack of impact is demonstrated by \fr. Peterson's admission that it had not 

resulted fri any changes in UP's proposed operating plan. As he candidly admitted, "we 

don't anticipate any sizable changes in traffic diversions or traffic flows because of the CMA 

agreement" Peterson, Dep. at 295-96 (May 8, 1996). 

Given the information that has surfaced foUowing the annoimcement of the CMA 

Agreement that is not surprising. For example, BN/SF has attempted to leave the 

impression that the CMA Agreement aUcviated the concerns about the amount of traffic 

avaUable to it by "opening 50% of the volume of shipments under contracts at 2-to-l points 

in Texas and Louisiana to bidding by BN/Santa Fe and granting access to a fraction of the 

traffic at West Lake, Shreveport and Texarkana" (VS Rose at 3). However, those 

assurances have been severely dUuted by CTOSS examination. As cross examination has 

revealed, UP - which was solely responsible for negotiating the Agreement with CMA -

stmctured the CMA Agreement to cover movements at Lake Charles and West Lake, 

Louisiana. However, BN/SF was denied access to shippers at West Lake Charles, which 

is a stone's throw from the other two po nts, even though there is admittedly no substantive 

difference m terms of transportation requfremcnts. 

As demonstrated by the foUowuig exchange involving the shippers at those closely 

simated points, this cannot be attributed to mere oversight: 
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Q. But there is a very substantive difference in terms of the traffic 

avaUable between the points that you can access and the points 

that you cannot access; is that conect? 

A Tnat is correct. 

Q. By your calculations here, it's about a 13-to-one ratio; is that 

right? 

A That's conea. 

Q. And the 13 being the tratfic that's unavaUable to you and the 

one being the traffic that is avaUable to you, so you have got 

access to about 7 percent of uie traffic; is that conea? 

A That's conea. 

Rose Dep. at 116 (May 10,1996). Mr. Rose further admitted that the traffic that was made 

avaUable is even more Umited than appears at first blush. This is because access was 

granted onlv for mjvements gomg to either the Mexican gateways or the New Orleans 

gateway. Id- at 117. 

The matter of huUd-outs is yet another example of the unaginary benefits which are 

provided by the CMA amendment Wlule tiiat Agreement seemmgly provides a measure 

of competitive reUef by committfr.g UP to fumre buUdouts, that commitment cannot be 

enforced by the BN/SF smce it is a right granted to members of CMA Second, it is unclear 

how tiie mecl anics would v.ork due to the time Umitaticn which is placed on tiic abUity to 

request a buildout Because the aUowable time is measured from tiie expfration of a 

shipper's contract tiiere is no explanation how tiiat right would be detemuned in a sittiation 
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where multiple shippers may have to join together to make any boUdout economicaUy ? N 

feasible. 

Furthemiore, it appears that neither LT nor BN/SF have a settled understandmg 

concenung the acmal intent of ĥe parties with r.gard to the CMA Agreement. A pnme 

example is provided by the Dayton facUity. fri response to the question of whether "the 

commitmem under the CM.\ agreemem [is] to extend to tiie ainent trackage tiiat's at 

Dayton or does it contemplate buUdmg out additional capacity at tiie Dayton l-jcation," Mr. 

Peterson candidly admitted that "I can't answer that question." Peterson Dep. at 210. He 

also adi litted that he was unaware of any SP commitments to oistomcrs "assuring tiie 

oistomers tiiat they wUl have car spots resen/ed at Dayton yard." Jd. at 208. fri a smular 

vern, tiie BN/SF wimess, Mr. Rose, proved to be unable :o provide any specific detaUi 

a)nccnung tiie ultimate mterpretation to be given tiie provisions which, on tiiefr face, gi ât 

BN/SF access to tiie Dayton Yard. ^ Rose Dep. at 99-107. 

WhUe it nught be appropriate m some cfrcumstances to leave tiie fine print to tiie 

lawyers, it Ls respectfiiUy submitted tiiat tiiese detaUs should have been worked out tiirough 

arms' lengtii bargauung long before tiiey were put before tiie Board as tiie competitive 

solution to tiie Merger's unquestioned problems. That ccrtauUy is not tiie case here where, 

as Mr. Rose testified, tiie Agreement Vas between CMA and UP." Jd. at 107. Given tius 

candid admission, how could BN/SF be expeaed to know what UP had m nund when it 

dictated tiie terms of tiie latest settiement agreement? What assurances are tiiere tiiat 

would aUow tiie Board to find ti'at tiie CMA Agreement cures tiie Merger's anticompetitive 
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unpaa? The answer is simple. There are none. If tne BN/SF doesn't know what is going 

on, how can the Board? 

VII. The .Need For Special Abandonment Conditions Arises From And Is Related 
To The .Need To Counter The Monopoly Power Which Will Flow From This 
Merger 

The RaUroad Commission is mindhU that tiie ICC has previously found that special 

abandonment conditions are unnecessary "because the friterstate Commerce Aa afready 

provides numerous protections regardmg abandonments and Une sales," Union Pndfic; 

Corporation, et -ronTTol-rhirnpo -̂ nd North Western Tpn.Dortatinn Cnmp-̂ ny ^̂ -1 

ChifflgQ and Nonh We'jtf m Railwav Company 1995 V,T 141757 at 90 (1995). WhUe tiie 

Aa may provide a measure of reUef for major shippers from abandorunents, tiiat is not tiie 

principal focus of tiie RaUroad Commission's conditions. What tiie RaUroad Commission 

is seekmg is a condition which, m tiie event tiiat UP were to foUow !3>:/SFs example of 

abandonfrig several tiiousand mUes of track shortiy after consummation if tiiefr merger, 

would prevent UP from exercismg its monopoly power to control ftittu-e economic 

development. 

This is not a matter which is covered by the abandonment protections afforded 

existfrig shippers on a line of raifroad which is to be abandoned. As explamed by tiie 

examp'e fri the Raifroad Commission's Comment. (RCT-4 at 30): 

SFs Suman to Bryan line abandonment uoes not encompass tiie 
entfre Une between junaion pomts. At both tiie north and 
south end of the line, UP mtends to retain a smaU portion of 
track. As a result any short-line raifroad, mral raU district 
developer or industrial rail user that purchases this track would 
be forced to pay switching charges and trackage-use fees to the 
UP for any traffic moving into the raU jimction — virtually 
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1 
capmring any potential shippers who may ever want to locate 
along this Line. 

In its Rebuttal Comments (LT/SP-230 at 281), UP has argued that this condition would 

prevent it from abandoning some Unes and would adversely impaa potential purchases of 

track. That clearly is not the case. If anything, this condition would encourage short line 

raifroads to acquire Unes that would otherwise be abandoned. 

Last whUe UP claims that the condition has no nexus to the UP/SP merger, the faa 

of the matter is that lhe UT's acquisition of himdreds, if not thousands, of mUes of paraUel 

track is Ukely to set the stage for a slew of abandonments. As a quid pro quo for the 

monopoly which it wiU gain in many regions of the westem two-thfrds of the nation, UP 

shoiUd voluntarily accept certain limitations on its abiUty to abuse that power m -\e future, 

whether it be through exaction of monopoly rents or carefuUy stmctured abandonments 

which leave it m control future economic development As is obvious from its opposition, 

UP want, unfettered power. 

VIII. Tbe SP Does Not Need To Be Saved By The UP In Order Either To Survive 
Or To Provide EfQclent, Competitive RaU Service. ' 

Throughout this proceeding, the UP has insisted that the Merger: 

is the oiUy way to aeate a comprehensive Westem raU system 
that can compete effectively with the powerful, dominant 
BN/Santa Fe system And it wiU solve the problem of a weak 
SP that will become weaker and wt :Jcer in the wake of the 
BN/Santa Fe merger 

UP/SP-230 at 3. WhUe this scenario disguises UFs ambitions, it must be suggested that the 

opportimity for UP to gain a stranglehold on the cbemical traffic and the Mexican gateways 

is the real driving force behind the merger. 
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Given the admitted anticompetitive aspects of the Merger, the question must be 

asked whether there may be a better solution which would allow SP bctii to survive and to 

prosper. WhUe the Raifroad Commission understands that "it is unUkely tiiat SP wiU 

continue fri its cunent form" if the Merger is not effecmated, tiiat does not mean that a 

reconfigured, smaller SP would not be able to carve out a sigiuficant competitive mche.'* 

A quick glance at the raifroad maps reveals that the SP Unes aaoss the Southem 

portion of the country are strategicaUy simated along corridors of major "SunbeU" economic 

development which can only be expeaed to experience continued growth. WhUe UP's 

attempt to gain monopoly control over these routes would be thwarted by disapproval of the 

instant appUcation, the Board should consider whether the pubUc interest would not be 

better served if SP were forced to explore the alternatives to the proposed Merger that are 

avaUable to it mcluding a sale jf some of its least profitable routes. As EXDJ has 

concluded, SP has not explored any such altemative options. 
"Tt 

One such option woiUd involve the .sale of the Central Corridor, l hat corridor has 

afready attraaed a purchase proposal from a viable altemative to UP - Montana RaU Unk 

- which is free and clear of the anticompetitive baggage which UP brings to the table. If 

the Central Corridor were to be sold, SP not only would eUminate a major source of its 

financial hemonhaging, but would realize a substantial amount of capital which could be 

used to revitalize the core uucs which it woiUd continue to operate with improved service. 

Obviously, sheer size is not the determining feature as to whether a raifroad can 

provide financiaUy healthy, competitive service. As the Board's records wiU show, the only 

1 
" S££ RCT-4, Ex. 1 at 12-3. 
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„ o railroads which cunenUy are revenue adequate are .he KCS and the lUit̂ ois Central. 

There .s no reason to beUeve that a leaner SP wtth its existing customer base could not 

achieve a similar status whUe continumg to provide much needed compeat.on to both UP 

and BN/SF. 

FinaUy, there .s no reason why SP and LT could no. foUow the example provided by 

the ConraU/UP coordmated operations over the Salem gateway m order to achieve certain 

of the beceSts whtch UP has claimed would result from the Merger. TT̂ e Salem run-

.hrough operations reveal a remarkable inconsistency in the UFs posidot. WhUc LT 

criticizes DOPs wtmess for suggestmg that certain of the benefits could be achieved b, 

coordinating operauons (UP/SP-230 a. 6W3). it attaclts ConraU's call for divestitttres on 

tie grounds that such proposals would destroy the voluntat, coordinations which result in 

being -bandied effid.nUy in nm-through train serve, with Conrail at the 

midcondnent gateways." UP/SP.230- a. 236 and Peterson î VS, a. 207. If such 

arrangements aUow "UP and ConraU . . . to operate soUd intermodal run-through trains m 

hoth direcdons that handle highly service-sensitive traffi. including UPS business from New 

Vork to D^las- (Peterson RVS. at 207), it would seem tha, UP and SP co.ld work together 

hy joining -UP-s Texas & Pacific route and SPs Suns.. Rout." n«r El Pa«>. UT/SP.230 

a, 76.77 m . UP «td SP management hav. not been able to agree on voluntary 

«„rdtnation.ov.r these routes for ov.rahundredyearsdo«no.m.anU>a.i. is impossible 

or infeasible. It ius. means U..y hav. no. wan..d to do so. Certainly. th.re are no 

in.pediments .0 voluntary coordinadons which further th. pubUc interest 

'I 
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4. 
CONCLUSION 

L l .las UteraUy drovmed the Board and its opponents in a flood of paper. However, 

when aU is said and done, UP has faUed to carry its burden o*" proof with regard to the 

pubhc interest and the preservation of competitioa As the record plainly indicates, the 

Merger, as proposed, is anticompetitive and contrary to the pubUc interest. 

From mid-September to mid-.A.prU, UP uisisted that the cozy anangement which it 

devised with BN/SF had cured the Merger's anticompetitive problems. However, as the 

record reflects, after the Merger's opponents demonstrated that UP's solution was 

ineffective, UP was forced to retum to the drawing board. Although UP has now offered 

the CMA Settiement Agreement as the solution, those members of CMA who are dfrectiy 

unpaaed by the Merger have renounced that Agreement Furthermore, after careful 

consideration, both NITL and SPI, which represent the uiterests of thousands of shippers, 

have rejeaed the terms and conditions which UT offered shippers m the CMA Agree.aent. 

FinaUy, neutral pubUc entities which have no economic self-interest in the Merger, 

such as DOJ and the Raifroad Commission, have concluded that the Merger, even with the 

UP's various cures, continues to be anticompetitive and contrary to the pubUc interest Most 

importantiy, they have done so only after extensive investigations which have gone far 

beyond the sea of paper created by UP. 

Sunply stated, there is no reason for the Board to accept UP's unsubstantiated 

assurances tiaat this time it has got it right If the Board were to approve the UP/SP 

Merger wiinout appropriate conditions, there wiU be no second chance. When the 
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opponents are proved to be conea m thefr assessment it wUi be too late to tum back tiie 

clock and undo tiie Merger and its devastatUig anticompetitive impacts. 

Therefore, because UFs solutions do not solve tiie problems which the Merge, would 

create, the Board is left with but two rational choices. The first is to deny the appUcation 

m its entirety upon finding that ihe Merger is anticompetititve and contrary to the pubUc 

mterest. The second is to find that the Merger's anticompetitive unpaa could be 

ameUorated by miposmg^ of tiie conditions requested by tii^^ RaUroad Commis-sion and 

others. At a bare muumum, tius would mclude tiie divestiture of tiie paraUel Unes m Texas, 

tiie grant of trackage .ights to TexMex and tiie creation of neutral temunal raUroads. 

Witiiout these conditions, tiie Merger is Ji2i m tie pubUc mterest and is moirably 

anticompetitive. • -A ii.iu 

RespectfiUly submitted, 

Richard H. Strcctcr 
BARNES & THORNBURG 
1401 Ey<! Street, N.W. . 
Suite 500 
Washuigton, D.C. 20005 . . 
(202) 408-6933 

Attorneys for the Raifroad Commission of Texas 

•*t-

• • . 

O 

Dated: June 3, 1996 

• •). 
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RRIFF OF THE IINITFD STATES DEPARTMENT OF JUSTICE 

I INTRODUCTION AND POSITION QF THE DEPARTMENT QF JUSTICE 

The evidence in the proceeding compels one conclusion: the UP.'SP merger 

proposal would result in overwhelming competitive hanri in ^ large lumber of markets. 

The only remedy proposed by Applicants, a trackage rights agreement with BNSF, its only 

remaining competitor in the West, is wholly inadequate to cure these massive competitive 

problems. Furthe'-more. neither the financial condition of SP nor any efficiencies 

generated by the transaction justify thia anticompetitive merger. 

The competitive problems resulting from the merger can be adequately remedied 

only through dr/estiture of th< signif- -:ant lines necessary to provide a new competitor 

access to markets \;here shippers v oui J othenwise face a monopoly or a duopoly. 

Applicants have steadfastly refused to acknowledge the competitive flaws in their proposal 

or heed the many calls for divestiture and for a real restmcturing of this transaction. For 

the Board to undertake the work that the parties failed to do - restructure the transaction 

through extensive divestiture raises serious practical problems and the possibility of 

further competitive harnis during the divestiture process. Therelore, denial of the 
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Application is the most certain, effective, and expeditious way to preserve competition in 

this case. 

The proposed merger of UP and SP is the largest rail merger ever considered by 

the Board or its predecessor, the ICC. and would have anticompetitive consequences that 

far exceed any previous merger, including the proposed Santa Fe/Southem Pacific 

merger, which was disaoproved on compotitive grounds in 1986. Indee-J, the transaction 

is among the largest horizontal mergers ever proposed in such a concentrated industry. 

The UP/SP merger proposal follows a series of mergers between western carriers, 

including the recent consolidation of BN and SF, that has seen the number of Class I 

railroads in the West drop to only three. Thus, this unprecedented merger would take 

place in markets that are already highly concentrated. 

The magnitude of the horizontal overiaps between UP and SP is also far beyond 

that involved in prior mergers. The two systems contain extensive segments cf parallel 

track, including the Central Corridor and the lines from south Texas through Houston to 

Memphis, St. Louis, and Chicago, and the lines from Houston to New Orieans and San 

Antonio. Ir many mari<ets, the UP/SP merger would result in a monopoly. Consistent with 

estimates made by others, DOJ calculates that such maikets account for about $1.5 billion 

in annual revenues.' Martlets where the n.erger would create a duopoly account for an 

additional $4.75 billion in annual revenues.^ 

Based on the available empirical evidence, DOJ estimates that the merger .may 

result in price increases for shippers and consumers in the range of $800 million per year.^ 

It is not surprising, therefore, that there is unprecedented shipper opposition to the 

'DOJ-8, Majure VSat9-10. 

'Id. at 29-30. 

'W. at 36. 



transaction.* Several large shipper organizations, including NITL. SPI. WCTL, and WSC 

oppose the merger as proposed.* 

Given the enormous competitive consequences of the proposed merger, it would 

be difficult, if not impossible, to fashion a timely and effective remedy to replace the 

competition that would be lost. As described more fully below, remedy of the competitive 

harms in this case can be accomplished only with extensive divestitures. Divestitures of 

such magnitude would inevitably entail delay while prospective buyers are soughi and 

transactions are negotiated. It appears likely that this process would result in at least •wo 

and possibly more divestiture transactions Then the Board would be required to carefully 

review the proposed divestitures to ensure that the buyers will provide shippers with a 

meaningful competitive alternative - to ensure that a'l shippers in the affected areas are 

covered by the divestiture, that the divestiture package includes adequate yards and other 

facilities, that the buyers have the necessary connections to their own systems or 

important gateways, that the buyers are financially viable and that the divestitures 

themselves do not raise competitive concerns. Competition will be weaker and less 

effective dunng this process, as the assets to be divested will remain in limbo. In the 

interim. UP will own the assets and no comj^etitor will exist. 

The best vay to preserve competition is to disapprove the Application. Denial 

wou!d force SP to devise an altemative plan for its future. SP may decide to continue 

efforts (suspended since the merger agreement) to improve its service, make changes in 

'Applicants say that the merger has unprecedented shipper support. UP/SP-230 at 47. While "a 
mere head-count of shippers supporting and opposing the application is not determinative in evaluating 
tne impact of a transaction on competition or the public interest," WCT/FVWa,\ 734, th J Department notes 
that evidence in the record shows that the supporting statements in this case come largely from shippers 
that will retain competitive options after the merger. SPI-16 at 16 n.8 and Exh. 4. in contrast, the shippers 
opposing th«» transaction are those who see their competitive options drastically reduced. 

*See Nm.-9 al 56-59; SPI-11 at 57-63; WCTL-11 at 33-39; WSC-11 at 59-60. 
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its operations and lower its costs, or altematively. to sell all or part of its operations to 

carriers that do not raise competitive problems. In any case, denial of the Application 

would avert the permanent elimination of an independent competitor to UP and BNSF in 

the West. SP today is an important player in western rait markets, with a significant share 

of the traffic in the markets in which it comp JS. SP is concededly not a failing firm, and 

is not likely to disappear absent the merger t;$ assets will not exit western rail martlets -

the only issue is whether they vill remain with an j jpendent SP or be sold to a new 

competitor (a number of carriers have alreao/ expressed a strong interest in acquiring 

SP's assets). With approval of the proposed mer^-sr however, the competitive landscape 

will be irretrievably altered and a major third compsiitor will disappear forever 

Should the Board decide to approve the merger subject to conditions, it should 

consider nothing less than complete divestiture of the major parallel lines involved here. 

The BNSF Agreement - a trackage rights agreement of unprecedented scope - is an 

inadequate remedy and should be rejected. It provides no re.̂ af in duopoly situations, and 

incomplete and ineffective relief in monopoly situations. The BNSF trackage rights will not 

become an adequate remedy by imposing oversight conditions or monitoring. Structural 

relief is the most effective remt>.Jy to competitive problems caused by a merger. 

Divestiture replaces the lost competitor w*th another independent firm that controls its own 

facilities and competes on the same tenns as the merged firm. Divestiture removes any 

need to review the contractual details of a trackage rights agreement to ensure that it 

provides for effective competition. Divestiture also eliminates the costs of continued 

regulatory oversight and the transaction costs associated with operating and resolving 

disputes under the agreement.* 

^SeeCR-22, Schmalen-̂ ee VS at lC-11. 35-41. 
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Divestiture- of the following three routes is the minimum necessary to remedy the 

bulk of the competitive problems created by tne proposed merger:* 

• One of the two parallel north/south routes from the Gulf Coast to the eastem 
gateways, specifically the routes radiating from Houston, north throug i Little 
Rock and Memphis to St. Louis; east to New Orieans; west to San A.Uonio; 
a.id south to Brcwnsvil le. 

• One of the two Central Corridor routes from Oakland through Salt Lake City 

and Denver to Kansas City. ' 

• Sufficient lines to preserve a third independent competitor between Los 
/i- igeles and the eastem gateways, particularly Chicago.'° 

All of these divestitures must occur promptly and must be to a carrier other than BNSF, 

which othenwise would be the only competitor of the merged UF 3P throughout the West. ' ' 

Even these extensive divestitures are unlikely to cure all 4 the r ^rger-s 

anticompetitive effects, and competit ion would inevitably be lesse ^ed during the pendency 

'Divestiture must include the yards, storage facilities and other assets necessary for the buyer to 
effectively compete. In addition, it may be necessary to divest lines beyond those strictly necessary to 
solve competitive concems in order to give the buyer connections to its own system or important 
gatewa/s. 

»To the exlent (hat thera are additional anticompetitive effects that do not involve these routes, it 
may be possible to mitigate the se much more limited problems th. ough appropriate trackr.ga rights 
arrangements. 

«Where one of the Applicants currently competes using trackage nnh s (e.g.. SP between Pueblo, 
CO and herrington. KS), divestiture would entail transfer of those trackage rights to the buyer. 

'=Ther» are altematives means of accomplishing this divestiture, including divestiture of the UP 
line trom Los Angeles to Salt Lake City to conn.?ct to the Central Corridor or divestiture of lines in the 
Southern Corridor to connect to the Gulf Coast line. 

"These divestitures can be accomplished without interfering with Applicants' ability 'o offer 
shippers in these corridors new single line service and shorter routes simply by allowing AXpplicants to take 
back trackage rights on the divested lines. The divestiture proposals of several other parties contemplate 
iust such an arrangement, e.g.. NITL-9 at 58-59. Appfeants may argue that divestiture wculd unfair^ 
depnve them of exclusive access to the captive shippers on the divested lines. The A^oplicants would be 
CO -ipensated for this loss, however. Just as thb pnce UP is offering for SP reflects the value of SP s 
C'V , -e shippers, the' alue of access to such shippers would be reflected in the price paid for the divestef.-
a? ts. 



of the divestiture process. For these reasons, denial of the Application is the most certain, 

expeditious, and pffective way of preserving competition. 

II. THE APPLICABLE LEGAL STANDARDS 

Under the Interstate Commerce Act. the Board may only approve a merger if it is 

"i onsistent with the public interest 49 U.S.C. § 11344(c). The statute requires 

consideration of five factors, including "whether the proposed transaction would have an 

adverse effect on compotition among rail earners in the affected region." 49 U.S.C. § 

11344(L)M)(E). If the Board finds that the propored tranca;:tion would adversely aiiect 

competition, it may deny the Application or condition approval of •he transaction. 

The policies embodied in the antitrust laws give "underi, andable content to the 

broad statutory concept of the 'public interest.'" FMC v. Aktiobolaget Sver-.ska Amerika 

Unlen, 390 U.S. 238, 244 (1968); see also BN/SF at 52 (antitrust laws provide guidance 

on public interest considerations). While the Beard does not sit as an antitru Jt court, 

BN/SF at 53, it "must estimate the scope and appraise the effei:;ts of the curtailment of 

competition v/hich will result from the proposed consolidation," and weigh the competitive 

effects against any bene'its of the merger. McLean Tmcking Co. v. United States. 321 

U.S. b7, 87-88(1944). 

The Department of Justice/Federal Trade Conmission Horizontal Merger 

Guidelines state the Department's enforcement policy conceming mergers subject to the 

antitrust taws. The ICC has recognized that the Merger Guidelines are a helpful guide to 

the analysis of raii mergers. SF/SP at 737; UP/MKT at 432. The Merger Guidelines 

ana'ysis entails a •:omprehensive examination of the likely competitive effects of a merger, 

including consideration of efficiencies :reated by the transaction and the financial 

condition of the merging parties. A proper antitrust analysis of a rail merger, far from 

being a "narrow, theoretical" approach (UP/SP-230 at 37), encompassas most of the 



public interest considerations of the Interstate Commerce Act. 

In analyzing the competitive effects of a proposed merger, the Board's concem 

should be wh-^ther the merger would be likely to create or enhance market power or 

facilitate its exercise. Market power is the ability to raise price, reduce output or reduce 

service. A merger can increase or enhance mari<et power by creating a monopoly or 

duopoly. A merger can also facilitate the exercise of market power by increasing the 

likelihood of collusion among those competing firms remaining in the market post-merger, 

or by otherwise .-educing the intensity of competition for the business of particular 

customers.'^ 

It is a fundamental tenet of economic theory, and hence of antitrust enforcement 

policy, that mergers short of merger to monopoly may hav3 significant anticompetitive 

effects. For this reason, both the courts and the antitrust inforcement agencies presume 

that a merger resulting in a significant increase in concentration in a highly concentrated 

market will enhance market power or facilitate its exercise. United States v. Philadelphia 

National Rank. 374 U.S. 321, 363 (1963); Merger Guidelines § 1.51 .'^ 

The board's public interest determination must also be guided by the rail 

transportation policy. 49 U.S.C. § 10101a. The rail transportation policy was set out by 

Congress in the Staggers Act. and emphasizes "reliance on competitive forces, not 

government regulation, to modernize railroad actions and to promote efficiency."'* In 

examining the proposed merger including any proposed remedial conditions, the rail 

'*The first step in analyzing the competitive etfect of a merger is to define the relevant market -- in 
this case, the area within which railroads could profitably impose a price increase. Market definition is 
explained in greater detail in the Department's comments (Majure VS at 3-8) and in Appendix A. 

'̂ See, e.g., Jnited States v. Ivaco, Inc.. 704 F. Supp. 1409 (W.D. Mien. 1989)(enjoining a merger 
to duopoly in a market with significant barriers to entry). 

'*BN/SF at 52. 



transportation policy requires the Board to bear in mind this mand-.ie to favor "greater 

reliance on the mari<etplace" over regulatory solutions to competitive problems.'^ 

III. THE UP/SP MERGER WQULD CREATE ENORMQl l.q COMPETITIVE HARM 

UP and SP are two largely parallel railroads that currently compete in thousands of 

markets throughout the West and Midwest. The proposed merger would eliminate ti-«at 

competition, leaving hundreds of shippers facing a monopoly and hundreds more with oniy 

two competitors. These shippers -- with billions of dollars of traffic - will face higher rates 

as a result of the merger, which will ulitimately be passed on to consumers in the form of 

higher prices. 

The mari<ets of concern are rail transportation of commodities between particular 

points where neither truck nor barge are economically viable alternatives and where other 

fonns of competition, such as source and product, do not effectively constrain prices. As 

even Applicants concede (although they may differ on the precise delineations), there are 

hundreds of such markets involved here. For commodities such as wood and p \per 

products, grain, automotive traffic, plastics, iiun and steel and long haul intermodal, rail is 

the only economic alternative. And no one argues that new entry or other factors will 

reduce post-merger concentrat; -sn in any of these rail markets. 

A. The Merger Would Give UP/SP a Monopoly in Markets 
ThrcuQhout the Guif Coast and Central Corridor 

UP and SP are the only competitors in many of the rail mart<ets affected by the 

merger, primarily involving traffic moving north/south from the Gulf Coast and through the 

Central Corridor. In these mari<ets, they compete vigorously for shippers' traffic on the 

basis of price, as well as service -- time, reliability, availability of cars or storage facilities. 

''PL 96-448, §2(1980). 



UP and SP compete not only for the shippers they reach directly but also for shippers who 

can truck to a rail head and shippers who can build-out a railroad.'^ The amount of 

tratfic affected is significant by any count. The estimates range from $900 million'^ to over 

S2 billion.'* The Applicants admit that the merger will give UP/SP monopoly power in 

these markets anu the undisputed power to raise prices and reduce service. 

B. The Merger Would Give UP/SP and BNSF a Duopoly 
And Reduce Competition in Hundreds of Markets 

In other mari<ets affected by the merger. UP and SP are two of three rail 

competitors. These markets include every major oity in the West -- Los Angeles, Denver, 

Houston. Portend and San Francisco among others. UP and SP are both significant 

players in these three-to-two markets, notwithstanding Applicants' claims of SP's 

ineffectiveness. SP, as well as UP, carries substantial shares of traffic in many of the 

mari<ets. UP's own analysis reveals that SP handled either the largest or second largest 

amount of traffic ot the three competitors in 17 of the 36 three-to-two mari<ets they 

studied.'^ Their analysis also showed that SP handled " % of the intermodal traffic 

"See Majure VS at 16-13. A number of parties have descnbed situations in which they can now 
(or later would) benefit from ci.'mpetition between UP and an independent SP that fall outside the 
Applicants' narrow view of competition ana .-̂ re .iot addressed in the proposed ret'ef. Some of these 
involve potential build-outs from their facilities or other forms of competition that may affect rates or 
service, or both. See, e . g . , * Q C C - 2 at 7; 
WSC -11 at 2 ; CPSB -2 and 3 at 2, 3-6; AEPC-5 at 3 - 4 ; W P L - 5 and 6 at 2-3. 

"Applicants' estimate of the traffic available to BNSF at two-to-one points covered L/ the trackage 
rights agreement. UP/SP 23, Peterson VS at 16f. 

'*KCS-33. Vol. I. Gnmm VS at 193. 

"Peteison VS at 191-230. Mr. Peterson discussed 26 origin or destination points. Information 
was provided for three types of traffic in five 'major" markets, and ior carioad only in the remaining 21. for 
a total of 36 "mari<ets" discussed in his testimony. He then procn aded to discount the traffk; in various 
ways to arrive at "competitive traffic' in those locations, tor which he provided shares. 



moving from Los Angeles to the Midwest and Northeast.- In the threo-to-two markets 

identified by Dr. Majure, SP participated in **% of the movemei ' -.. In the largest three to 

two markets he identified - intermodal traffic from Chicago to Los Angei 3s and from Los 

Angeles to Chicago - SP's market share was ****% in the first and **% in the second.^' 

Consistent with these numbers, shippers consider SP a significant factor in three-to-two 

markets, just as they do in the two-to-one markets.^ 

By any count, the amount of traffic affected by the proposed merger in areas where 

shippers' railroad options go from three to two is staggering. Applicants' own witness 

concedes that the volume of traffic may be as high as $2.14 billion.^ Dr. Majure 

calculated that volume of traffic to be $4.75 billion.^* Qther parties have submitted even 

higher estimates." Regardless of the estimate the Board finds most persuasive, it is clear 

^Peterson VS at 199. Indeed, in Appendix A to his initial Venfied Statement, showing regional 
traffic flow data, SP is recorded as having **% of the traffic flowing beiwen Southern California and 
Chicago, while UP had *"*%. 

^'Majure VS at 28-29. Ss^ also, DOJ-9, Attachment 3. 

^Sefl, e.g.. '9tter of Procter & Gamble Co., of March 22, 1996, which states; "The overall 
reduction from 3 to 2 carriers for our Sacramento, CA, Kansas City, KS and St. Louis, MO operations, as 
well as our numerous raw material supply points in the Texas Gulf region, will escalate cost affecting our 
conrpctitiveness." (Exhibit 1) See also, citations to shipper statements in CCRT-4 at 32-34. 

=^UP/SP-23, Peterson VS at 186; UP/SP-231, Peterson RVS at 23-25. 

^'Majure VS at 29. The difference between Mr. Peterson's numbers and Dr. Majure's anses from 
the way each defined the geographic markets in which to assess the competitive effects of this merger. 
Dr. Majure's market definition methodology is set out in Apper^dix A. Mr. Peterson defined the Applicants' 
thre'J-to-^vo markets to include only those locations where three railroads were sen/ing each end point of 
a traffic flow. End points were chosen on the basis of 6 digit SP'.Cs. Peterson VS at 189. This definition 
of affected traffic necessarily produced fewer markets than counting traffic flows from larger end points. 

^'Dr. Grimm estimates that the three-to-two traffk: is over $ KCS-33, Vol. 1. Grimm VS at 
193. When the analysis of other parties has deviated from the Applicants' as to the likely effects of this 
highly significant merger and the assumptions underlying the proffered "fixes," their efforts have been met 
wiih derision and accusations ranging from "number bloating" to "crafty schemes." See, e.g, UP/SP-230 
at 175-176; Peterson RVS at 35 et seq. Mr. Peterson's loyalty' and delication as a UP employee connot 
be doubted. Yet his rebuttal testimony fakes an ur 'nrtunate lum in cha'actenzing other witnesses' 
methodology in terms that are more tfian merely colo.iul. See, e.g., his RVS at 35-48, where Mr. Peterson 

10 



that there are vast numbers of shippers with options to use three rail carriers today that 

will lose an important competitive altemative because of the merger. 

Applicants have attempted to cast the issue of the elimination of one of ihree 

competitors in this proceeding as largely a debate over technical aspects of various rate 

studies. The issue is far more basic - whether the same economic realities of monopoly 

and duopoly that are uniformly recognized throughout the rest of the U.S. economy a.-oply 

to the rail industry and this merger. 

The strong presumption that a significant increase in concentration will tead to a 

reduction in price and service competition is a cornerstone of industrial organization 

economics and the antitrust laws. Here, the change in concentration is as extreme as it 

gets short of monopoly - merger to duopoly with no relief from intermodal. source, or 

product competition and no prospect for new entry. This presumption that concentration 

matters is supported by extensive empirical studies of many industries, including the rail 

industry.^® This presumption and the empirical studies that support it should be accepted 

here, absent the clearest of evidence that changes concentration are irrelevant. 

Applicants' evidence falls tar short, and the record -notead reconfim.s the obvious -

merger to duopoly is anticompetitive. 

C. The Likelihood of Unilateral Effects from the Meroer 

The elimination of one of only three western Class I railroads will significantly affect 

the pricing decisions of the remaining two carriers, and is likely to lead to price increases 

argues variously mat others' results are "bizarre," "wacky," or "incoherent", and should not be taken 
seriously. 

''See, e g.. studies cited in Majure VS at 33-34; KCS-33. Vol. 2, White VS at 120-123; DOW-1 \. 
Kwoka VS at 12-24. 
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for shippers in many mart<ets.^' UP, SP, and BNSF each offer different price/service 

combinations in their markets, and each shipper has a different preference for 

price/service combinations. This means each shipper will prefer different railroads, with 

one as its first choice, another as its second choice and still another as its third at vanous 

times. Each railroad, when it has the business of a shipper, is constrained in the rates it 

can charge by that shipper's second choice. Each railroad is unlikely to know the precise 

combination of price and service at which a particular prospective shipper would be on the 

edge of accepting that railroad's offe -ing or choosing one of the other carriers. Since the 

railroad wants to k^ep the shippers who would switch if prices were raised, and cannot be 

precisely sure of their identity at any given time, all shippers are protected from a price 

increase by the existence of three separate railroads. With the merger of two of the 

carriers, it becomes in the unilateral interest of the -emaining competitors to raise prices.^ 

Dr. Wiilig disputes the likely unilateral effect,-> of the merger. He does not quaTel 

with the basic economic model, but instead argues that it is inapplicable because SP is 

always a weak third competitor in the markets where it competes, or will be soon.'^ In 

essence, Applicants make the highly speculative and implausible argument that SP wilt 

inevitably cease to be a competitive factor in any mari<et for any shippers absent tha 

•"Merger Guidelines § 2.2; Majure VS at 28-29; White VS at 110, 122. 

^ Unilateral effects refer to actions taken by UP/SP not depender ( upon any accommodating 
response by BNSF. Willig RVS at 23. 

^ Willig VS at 595-598. At his deposition Dr. Willig testified fhat the only facts he had acquired 
about the merger had come from UP or from shippers supporting the merger. See, e.g., Willig Tr. at 24, 
60. HIS rebuttal statement indicates he had read draft statements nf ether lebuttal witnesses, but does not 
document any other source of information of the facts of this t'-ansaction. RVS at 8-9. Thus, h'S 
acceptance, without documentation, of the "fact" that SP is most often the third place competitor in a 
three-railroad market, and of the "fact" that efforts by UP/SP to exercise market power would generally fail 
because BNSF would have the capacity to divert traffic from the merged earner, undermines the cedibility 
of his prediction ahout the likelihood of unilateral effects of this merger. 
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transaction. The record cleariy shows otherwise. 

As explained above, Applicants' own evidence shows that SF is currently the first 

choice o f ' p e r c e n t of the shippers in many markets, and undoubtedly the second 

choice of many more.^ Further, Dr. Majure tested empirically Applicants' assertion that 

SP does not compete aggressively. In his study of rail competition for wheat. Dr. Majure 

tested whether the fact that SP was the originating carrier significantly affected the rate 

level. He found that it was a significant determinant of the rate both statistically and 

economically -- with SP estimated to offer rates that were at least 17.8% less than an 

equally efficient competitor for the same niove.^' To the same effect, UP's President 

testified that "Southern Pacific is an aggressive competitor and I know that in a number of 

cases that they have got business from us. Internal UP documents also show that SP is 

an effective competitor against UP.^ Finally, many shippers have expressed concem 

about the loss of a third competitor - and that competitor is SP.^ 

Qther Applicant witnesses -- notably Messrs. Peterson and Gray -- argue that 

'°Under the Merger Guidelines, it the combined share of merging parties is at least 35 percent 
(almost always the c '̂̂ e here), there is a presumption that a significant number of customers consider 
them their first and secono t i loice. Merger Guidelines § 2.211. Moreover, in the absence of information 
indicating otherwise, itappropriate to assume 'hat a firm's share reflects its relative appeal as a second 
choice as well ?s a first choice. Werden. Froeb, and Tardiff, The Use of the Logit Model in Applied 
Industrial Organization," 3 International Joumal of the Economics of Business 83, 89 (1996). 

" Majure VS at 36 n.37. This finding contradicts assertions made by Applicants that SP cannot be 
an effective competitor where SP i i a higher cost railroad than UP. The finding means that at the very 
le.ast, SP compensates fcr any higher costs by cutting its margins to effectively match competitive offers 
rather than exit)r>g the market Likewise, a. guing that SP has lower quality service in some markets does 
not mean that SP cannot compete by also c jtting margin.- in those rnarkets. 

'^Davidson Tr. at 81. bee also Majure VS at 39-40 {discussing shippers that use both UP and SP 
for various shipments). 

^See infra documents cited in Part V.B. 

^See, e.g.. CR-23 at 101-02 (Dow), 127 (Fina Oil and Chemical Co.); CCRT-; at 295 (Elbing 
Grain Co ), 503 (O.K. Transportation, Inc.), 543 (Reagent Chemical & Rtsearch, Inc.). 
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railroads know the precise price/service tradeoffs of their customers, and therefore 

conclude that the presence of other competitors does no* constrain rates, i.e., that UP 

never loses business to SP or any other ra.lroad. Even if this were true, the merger would 

still have anticompetitive unilateral effects.^ The record clearly shows, however, that 

railroads lose traffic to one another, and i n d e e d * * * " " 

. . . . . 36 1^ fg^^ railroad's mari<eting personnel would not know the 

most important element of the shipper's elasticity - namely, the precise price/quality 

altematives offered to the shipper by another railroad 

In this case, after UP and SP merge, the merged carrier will no longer have to worry 

that a particular shipper might have been on the cusp between UP and SP offerings. 

Likewise, BNSF would have less concem that higher prices would drive shippers to 

choose UP/SP. Thus, it would be economically rational for UP to raise prices to its 

customers and fo.- BNSF also to raise price in response, thereby affecting all shippers in a 

three-to-two martlet post-merger.^^ 

D. Approval of the Merger Will Increase the Likelihood and Effectiveness of 
Coordinated Cshavior by the Remaining Carriers 

As the ICC recognized in SF/SP. "a reduction ir competition from three to two can 

result in significant anticompetitive behavior, such as collusion and mi-^'ial 

"In the final analysis, unilateral effects occur regardless cf the degree of uncertainty about 
shippers' second choices. To the extent experienced rail personnel can predict when a shipper will 
switch, this knowledge can even exacerbate unilateral effects posv-merger. If a UP customer is "known' to 
be willing tc switch to SP if UP raises its pnce one percent and then to BNSF if SP raises its price 15 
percent, then UP/SP will raise its prices up to 15 percent post-merger. 

'•Gray Tr. at 45-46 (May 17,1996). Mr Peterson also concedes that UP does not ?iways ha-̂ e 
"perfect knowledge" abcut its shippers. RVS at 138. 

''Majure VS at 41. 
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forebearance."" The Merger Guidelines explain that to engage in tacit collusion firms 

must be able to (1) tacitly reach mutually agreeable terms of coordination; (2) detect 

deviations from their understanding as to coordination; and (3) respond to any detected 

deviations with sufficient punishment tc deter deviation.'^ The record shows market 

conditions conducive to collusion exist in rail mari<ets and that the UP/SP merger will make 

such collusion more likely.'^ 

Reducing the number of railroads from three to two certainly makes it easier to 

reach understandings on the rules of the game. At the same time, the merger will 

increase the similarity between the two western railroads, also making it easier for them to 

rpjch mutually agreeable understandings. These understandings need not be complex -

they can be as simple and intuitive as "you keep your customers and I'll keep mine."*' 

A worid with only two western raitroads also decrbases the difficulties in monitoring 

compliance to detect any deviations from the understandings. Where UP/SP or BNSF 

loses a customer, they will know who took the traffic (there is only one possibility) ai.d 

know how much was taken. They can even count the number of their rival's cars sen/ing 

a particular shipper if necessary to determine the exact volume of traf ic lost. 

.Applicants' touted differences between railroads' c.:*.ts, capabil;ties, capacity, and 

''SF/SP at 791 n.72. 

"Merger Guidelines § 2.1. See also Majure VS at 41. 

40 • • « • * * • « • • 

•• Mr. Peterson makes an unconvincing attempt tc rebut this evidence. 
Peterson RVS at 136-37. Not only is this 

explanation at odds with the plain language of the document. 

^'Merger Guidelines § 2.11. 
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Rather than rebut "real worid" evidence that railroads can coordinate effectively.'^ 

Applicants offer testinony about ri'asons it could be difficult for railroads to accomplish the 

elements of tacit col usion.*^ But anticompetitive coordination need not be perfect to harm 

customers: "Instead, the terms of coordination may be imperfect and incomplete --

inasm.uch as they emit some market participantr. 'not the case in a duopoly], omit some 

dimensions of competition, omit some customers, yield elevated prices short of monopoly 

levels, or lapse into episodic price wars - and still result in significant competitive harm."** 

.Applicants' evidence on possible reasons collusion could be less than perfect misses the 

mark. The issue is whether the rail markets at issuo are sufficiently conducive to 

coordination between duopolists that shippers will be hamned. The record amply 

demonstrates that they are, and Applicants' own witness, Dr. Willig, concedes that if the 

elements of tacit collusion exist in the affected rail markets, then the merger would 

facilitate collusion between duopolists.''^ 

E. Empirical Studies Confirm that a Reduction from Three to Two 
Carriers Likely Wil! have a Price Effect 

The empirical studies of rail maritets confirm that high concentration matters in th? 

rail industry, as it does in virtually all industries These studies provide a strong basis, in 

conjunction with the evidence on unilateral effects and collusion, for concluding the merger 

As Dr. Majure notes in his testimony, in some respectr the aiiiine industry appears very sinilar to 
railroads. One way il differs, however, is that there '-J a far greater Ukelihood in the airline industry ihat 
supracompetitive pricing will induce new entry a r i hus constrain onces. Majure VS at 47 n.50. 

'*The simple situation reflected in the document discussed m footnote 40, above, provides a 
pe'^ect example of just how easy and uncomplicated the implementation of these elements can be. 
Majure VS at 42. 

*'Wi'lig RVS at 37-40. 

**Me'-ger Guidelines § 2.11 

*»See Willig VS at 607 n.4. 
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will result in higher prices for shippers. 

Applicants have cnticized all of the published economic studies of concentration in 

the rail industry. While any econometric study, no matter now rigorous, is subject to some 

critique,^ the number and consistency of theae studies makes it impossible lOr Applicants 

to undermine ti'̂ eir significance. These studies, done at different times, by difrerent 

economists, with different methodologies reached the same result - high concentration in 

fhe rail industry leads to higher rates (hardly a novel result) and DJQ published studies 

reach a contrary result. 

In addition, Dr. Majure performed an independent studv of the effect of 

concentration on rail rates, using trie general meihodology of a previous study by 

Professor MacDonald with certain refinements. Dr. Majure's study confirmed the 

conclusion that "Concentration is a significant detemninant of railroad rates.^' 

Applicants' sm^pirical evidence, to the cont.ary, consists entirely of studies 

commissioned by Applicants for use in this proceeding, and is unpersuasive. They first 

attempt to demonstrate that rail rates aro lower in two-railroad markets than in three-

railroad markets," relying in targe part on rate analysis done by Mr. Peterson. He made 

02 attempt to controi for any factors that could affect rates, making his conclusions highly 

••̂ Many of Applicants' specific criticisms have in fact been soundly dismissed. See KCS 33, Vol.2, 
MacDonald VS at 158-63; Gnmm VS at 203-C5. Indeed some have tumed out to be factually wrong. For 
example, contrary to Dr. Willig's testimony, the MacDonald studies had controlled for the monopoly effect. 
MacDonald VS at .̂S2-63. In addition, although he criticized some of the rate studies for using waybill 
data that contained contract revenues that were "masked". Dr. Willig was unaware that all railroads do not 
mask rates, Willig Tr. at 398, and that in any case the d ita used in the studies m question covered a time 
pnor to the time the ICC tiegan tc aiiow masking MacDorald VS at 160. 

The f.pecific si'jdy Dr. Majure confirmed s MacDonald, "Railroad Deregu,. :'on. Innovation, and 
Competition. Etfecs o» ine Staggers Act on Grain Transportation." Journc.. oi Law and Ecor.OiTiics 32:2 
(Apnl 1989). 

" Infonnation purporting to show this appears in Peterson's VS at i /8-184 and again m his RVS 
at 88-90. 
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unreliable. For example. Mr Peterson's testimony purported ;o show a decline in rail rates 

in certain San Antonio traffic betveen 1986 (pre-UP/MKT merger) and 1994 (j)osi-

nierger).^' He later conceded, however, that the post-merger rates for these moves 

remained flat.^ Given that the general level of rail rates declined over this p-riod (while 

these rates at best were flat), Mr. Peterson s evidence belies Applicants' contention that 

rail rates are lower with two. as opposed to three, competitors. 

Applicants also rely on the testimony of B. Douglas Bernheim. Starting with the 

•understanding" that "the affirmative case for thi: merger is based in significant part on the 

fact that SP has become the weakest and least effective of the three railroads sen/ing the 

West," Dr. Bernheim oc.iducted a study of automotive traffic." Tl.at study is deeply 

flawed and should be given no weight by the Board: 

The issue is whether SP affects fhe overall market prices shippers actually 
pay. which can only be determined by knowing how much traffic each 
railroad is carrying and at what prices. Dr. Bcmheim only looked at UP 
prices and examined no market share data. Thus, if he found a corridor 
where UP charged a relatively high rate, he concluded that SP's presence 
did not matter. What he does not know is whether SP carried most of the 
traffic at a much lower rate, and thus cleariy affected the rates shippers 
actualiy pay. 

Dr. Bernheim failed to control ; .r variations in service quality, including 
variations from corridor to corridor in the circuity of UP relative to its 
competitors This is part'culariy noteworthy given that Mr. Peterson testified 
that quality IJ: more important than price to automotive shippers. ^ 

In comparir;g UP's rates under differer.t competitive scenarios. Dr. Bernheim 

"Peterson VS at 181. 

**Peterson RVS at 87-62. 

"Berr'iein RVS at 10. 

4̂r PiothTo! nT . " V ^ ' ^ ^ ^' ' ^ ^ ' ' ^ ' ' '=̂ *<=*"s the testimony of Mr. Ploth for not accounting for quality differences. 
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made no effort to control for the identity of the competitors. 

57 

There is thus nothing in the record to support Applican*?' ; .uept • that the most 

fundamental economic principles are inapplicable 'o >his merger. The pr'^nosed 

transaction would result in serious competitive harms in those markets where the merger 

would create a duopoly, and the public interest requires that st.ippsrs in those mari<ets be 

protected. 

IV APPLICANTS' PROPOSED CONDITIONS DO NOT ADEQUATELY REMEDY 
THF COMPETITIVE HARMS THAT WOULD RESULT FROM THE MERGER 

The Board has recognized that competitive harm results from a merger when the 

merging parties gain sufficient mari<et power profitably to raise rates or reduce service.^ 

tn this proceeding, the evidence indicates that an unconditioned approval of the merger 

application would create unprecedented increases in market power and corresponding 

reductions in competition in hundreds of mari'^ts throughout the West, affecting an 

estimated $6.25 billion worth cf rail tragic per y^ar. 

Given the scope and magnitude of the harm. Applicants, not surprisingly, 'lave 

proposed a remedy -- an agreement with BNSF granting it accr-.s to certain shippers in 

t̂Âo lo-one markets hrough over 3.800 miles of trackage nghts. Applicants' "fix" is wholly 

^Railroad Consolidation Procedures, 363 I.C.C. 734 (1981); BN/SFat 54-56. 
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59 inadequate to resolve the competitive problems of this margoi. 

It does not remedy, nor was it even .mended to remedy, any of the three-to-two 

problems. Because BNSF is almost always the third competitor in such mari<ets, any 

pr-eement with BNSF cannot, by definition, cure those competitive harms. Hundreds of 

r uKets throughout the West would be affected by the reduction in the numbe- of 

competitors from three to two. Shippers of approximately S4.75 billion worth of rail traffic 

per year (primarily intermodal. automotive, food, wood, 'ron and steei, and plasticr. 

products) would b j put risk due to this reduction in competition.^ 

As for the shippers in two-to-one mari<ets. the Bi\FF Agreement wH dc little to 

preserve existing competition. It e.xcludes many shippers that woul*^ • ' IPP: a competitive 

loss from the merger. More importantly trackage rigt.is are inappropriatr a ' . i nherantly 

inferior to divestiture where the overiaps are extensive and the number of markets 

involved is vast. 

A. The BNSF Agreernent Does Not Provide Relief 
For All Affected TwQ-to-Or,o Shlppg" 1 

The BNSF Agreement cn its face is inadequate to eliminate or ^meliorate the 

harmful effects of the proposed merger.^' Unlike the divestiture remedy for solving 

competitive problems, whicti automatically provides relief to every shipper with access to 

the divested line, this agreement falls far short of covering even all of the two-to-one 

"̂The Board must impose appropriate conditions to ameliorate th?se competitive harms or deny 
the merger it significant problerns cannot be overcome Oy appropriate conditions. Conditions must 
eliminate or amelkjrate the harmful competitive effects of the merger, must be operationally feasible, and 
must produce p'lOlk: benefits (i.e., reduction of possible harm) outweighinvj any merger benefits lost. 
fi/V/SFat 55-56. vVhere the adverse effects of a merger outweigh the expected benefits and the adverse 
efiects carinot be effectively mitigated, the application must be denied. SF/SP dt 807. 

^'Majure VS at 29-32. 

"The following discussion assumes that the BNSF Agreement is amended as contemplated by 
Applicants' settlement agreement with the Chemical Manufacturer's Association. UP/SP-219. 
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shippers. Thero is no remedy for shippers who are physically sen/ed by only one carrier, 

but are able to truck to the other; shippers who are not sen/ed by either railroad who can 

truck to both UP and SP; and shippers who could potentially reach another earner through 

a build-out. The record in this proceeding contains numerous examples of railroad 

competition for such traffic.'^ As former BNSF Chairman Gerald Grinstein recognized, 

companies able to access different railheads by truck "do have the benefit of some 

competitive pressures" ar d are sometimes "very successful' in playing railroads off 

against each other." 

In a very few cases, the BNSF Agreement provides access to shippers who today 

have what Applicants deem to be a feasible build-out option. This narrow definition of 

build-outs warranting protection illustrates why the BNSF Agreement fails to provide 

competition to many shippers. Absent the merger, any UP or SP shipper able to get its 

traffic to the linet ot the other carrier can take advantage of that competitive alternative, 

and a credible threat of doing so will constrain prices. > ithout any need to prove the 

feasibility of the option to an artDitrstor or regulatory body. Under the BNSF Agreement, 

this competitive constraint wou'd be lost." Furthennore, relief cannot be limited to those 

shippers with competitive options today: "Because consolidation is ii revocable, it is 

necessary...to define traffic or corridors that would lose competitive options not only at 

present b j t for the forseeable future."^ 

*^NITL-9. Crowley VS at 12-14, Exhs. TDC-3, TDC-4; UCC-6; DOW-23; CCRT-4. 

"Grinstein Tr. at 154-55. 

^'Even under the CMA Agreement, shippers would have on'y one year to request anbitration of a 
build-out claim, after which that competitive option would be iost forever. CMA Agreement 1) 13. 

S5 SF/SP at 813. 
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B. The Applicants' Proposal is Inadequate to Preserve Competition 
Even for Those Shippers That are Covered 

1. Trackage Rights Agreements are Inherently 
Inferior to Structural Relief 

Applicants' proposed solution to the massive competitive problems arising from the 

proposed transaction falls far short of preserving the pre-merger competitive balance, 

even for that fraction of the adversely affected traffic to which the trackage rights would 

apply. Trackage rights have inherent limitations that no amount of revision or fine-tuning 

can cure, and those limitations are fatal in cases such as this where the harm is so 

widespread. At a minimum, Applicants should be required to presen/e curront 

competition by selling major portions of the merged railroad's parallel track instead of 

relying on trackage rights. 

A trackage rights tenant can never be put in the same position as an independent 

railroad. Landlord railroads inevitably have the incentive and opportunity to favor their 

own trains and to discriminate against competing tenants who operate trains over their 

track. In addition, there are inherent difficulties involved in providing the tenant with 

access to necessary facilities and in setting a compensation rate that will allow the tenant 

to compete. 

Nonetheless, the Department has in the past found such a remedy acceptable 

wnere a merger raised relatively few or discrete competitive concems, or where the 

competitive problems were confined to isolated areas, and divestiture was not a 

practicable remedy." As a general proposition, properly structured trackage rights are 

'^See, e.g., UP/MKYat 422 ("DOJ argues that the merger would result in significant competitive 
problems in a few, discrete markets, but that these competitive problems can be resolved through the 
imposition of certain trackage rights requests."). The Applicants incorrectly state inat the Department 
supported privately negotiated trackage rights to cure the competitive problems raised by the proposed 
NS acquisition of Conrail. UP/SP-230 at 105. The Department's position was that a divestiture plan could I 



most likely to be appropriate remedies m largely end-to-end mergers. In those situations, 

competitive solutions are required at the relatively few points where the merging railroads' 

lines overlap; the total amount of commerce at risx is relatively small; and trackage rights 

may be the most reasonable means cf providing a new railroad with access to affected 

shippers without losing the efficiencies of end-to-end mergers. 

The UP/SP merger represents the polar opposite of a merger in which it would be 

appropriate to re!y upon trackage rights to restore lost competition. The Applicants 

propose the largest horizontal rail merger in history, and reflecting the scope of their 

extensive paralle; and overiapping route structures, propose to protect competition by 

granting BNSF access to over 3,800 miles of their track - far exceeding any trackage 

rights remedy ever proposed or approved in a rail merger. Thus, all of the problems 

inherent in fixing competitive hanns with trackage rights are magnified to unacceptable 

proportions in this case.®^ 

In cases whe-'e there is no divestiture option, trackage rights may be the best 

competitive cure available. Alttiough the Board will not know the full extent of interest here 

until it actually orders divestiture, four railroads have already come fonA^ard offering billions 

of dollars for SP track that runs parallel to UP track along the Central and Gulf Coast 

Corridors. None of the potentiaf buyers appears to present a serious competitive concem, 

and, upon purchasing those lines, the new owners would operate under economic 

circumstances comparable to their UP/SP competitors on the parallel tracks (after sinking 

capital into the purchase of those lines, the new owners would establish prices based on 

their variable costs). Given these circumstances, the Board simply should not subject 

include trackage rights, not that trackage rights were suffrcient. The divestiture plan the Department 
reviewed included both line sales and trackage nghts. 

•'See also NITL-9, Crowley VS at 23-30. 
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affected shippers to the inherent risks of a less than adequate remedy for the problems 

created by the merger. If :he Board attempts to remedy the competitive harms through 

conditions, at a minimum it should require UP/SP to divest the overlap routes to railroads 

other than BNSF. 

2. The Proposed BNSF Agreement Illustrates the 
Inherent Prob'ems with Trackage Right? Remedies 

To assess whether trackage rights restore competition, the Board examines 

whether the agreement gives the tenant railroad (in this case. BNSF) a realistic 

opportunity to operate over the rail lines under economic conditions comparable to the 

landlord's (UP/SP's) economic conditions." The proposed trackage rights agreement 

with BNSF would not adequately restore the pre-merger competitive balance because it 

suffers from defects that are inherent in such agreements: it would place BNSF at an 

operational and economic disadvantage. Furthermore, giving trackage nghtn to BNSF, the 

only other remaining western Class 1 railroad, would exacerbate the competitive hamns in 

the duopoly markets created by the merger. 

OpeMtional Problems. Unlike the divestiture solution to competitive problems, 

trackage rights arrangements give landlords control over their tenants' operations, and 

landlord raitroads always have an incentive to "tilt the playing field" against tenants that 

are serving shippers located on the landlord's tracks. Every pound of freight tt:at the 

S tenant carries is one less pound for the landlord. Landlords also have an opportunity to 

discriminate against the tenant. Even with the most elaborate dispatching protocol and 

artjitration procedure, the landlord knows that, in most cases, a tenant will not institute 

y arbitration until it encounters serious, systematic and longstanding discrimination -

0 

y 
y 
I 

^UP/MP/WP at 590. See also A AM; PPU, Tahachapis: SSW Compensation. 
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especially if the only penalty is to cease discriminating against the tenant in the future.®'-' 

UP/SP would have significant incentives to discriminate against BNSF when it operatss as 

a tenant over UP/SP track.^° Nothing in the CMA agreement will alter the incentives of 

UP/SP to disadvantage BNSF, nor is there any agreement that could. 

Applicants argue, however, that the CMA agreement eliminates any opportunity for 

UP/SP to discriminate against BNSF.'' Although this agreement is a marginal 

improvement, it would siill leave BNSF with signif;cant competitive disabilities, including: 

BNSF's "severe service disability" in Houston as Mr. Grinstein acknowledged;'^ BNSF's 

lack e' access to switching and classification yards;'' BNSF's lack of access to s*orav^e-in-

transit facilities-'* the relegation of BNSF to track of doubtful value in several areas;'^ and 

BNSF's lack of a sufficient traffic base to operate as efficiently as Applicants.'® 

Operational problems of this nature are unavoidable in any trackage rights package 

covering almost 4.000 miles of track, and it is inevitable that additional problems would 

emerge after BNSF attempted to .<;erve shippers over the.se lines. As Professor Levin 

testified in a previous case' "There is a substantial body of opinion...that the 

"See KCS-33, Vol.2. Swrnson VS at 255 ("In my entire caree,- as an operating officer cf a ;rajor 
carrier, I have never met another ups '̂ating officer or marketing officer who did not prefer ownersinip c.nd 
control of trackage rather than an ope.ating agreement"). 

•^Majure VS at 23-25; see a/.so Christensen VS at 19. 

"UP/SP-230 at 16-17. 

''Grinstein Tr. at 161; see alsu BN/SF-1, Owen VS at 25; CR-21 at 56, 62-66. 

''CR-37 at 10, 11. 

" /d . at 11-12; SPI-16 at 7. 

''CR-37 at 7-10. 

"CR-37 passim; SPI-16 pass/m. 
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disadvantages of trackage rights multiply as the'r distance is increaseo. '^ Ultimately, 

operational problems would romaln, not because of any shortcomings in the drafting 

abilities of rail executives or their lawyers, but because Applicants insist on using 

arrangements that are better suited to provide surgical remedies for discrete problems 

•hd,'' to cure the widespread competitive problems created by a largely horizontal merger. 

Moreover, shipper perception nay be as crucial as the fine print of the BNSF 

trackage nghts agreement, BNSF operating plans or draft dispatching protocols.'^ It is 

clear that an unprecedented number of shippers perceive that BNSF would not be able to 

use these trackage rights to compete effectively for their business.'' 

Forr i t ''IvSF Chairman Gorald Gnnstein recently st£ ed his perception of service 

over trackage rights. He called it service with some "disability."*' When asked to put -

himself in the position of a shipper contemplating service by a railroad c . trackage 

ri.jhfs, Mr. Grinstein said that hs would "need assurance from that carrier that you're going 

to bfc able to get a level of ser\'ice that allows you, as a business owner, to be comoetitive 

in your relevant marketplace."^^ He then indicated that a provision .-equiring the landlord to 

pay a penalty tc the tenant if it failed to achieve stipulated service standards would be a 

"Exhibit 2. 

"See Majure VS at 23 ("even the perception by shippers that a trackage rights tenant provides (or 
migfit provide) inferrar sen/ice will generally suffice to affect adversely the coinpetitiveress of the 
market"). 

"oPI-l l at28-4^; NITL-9. Crowley VS at 27-30; IP-10, Prescott VS, McHugh VS at 21-38; CCRT-
4 at 40-53; DOVtf-2' 2t 22-25; Com Refiners Ass'n Comments and Request for Conditions, Claussen VS 
at 6-7; V lied Statement of PPG Industnes. Petrucelli VS at 3-4. 

'""Can Drew Lewis Drive the Coicjen Nail?." Forbes at 64 (Dec. 18, I995)(he-"inafter Forbes), 
WSC-11, Exh. 6. See also Grinstein T . at 69 ("ownership is prefered to trackage rights, an^ .; you own 
it., yoii can provide a better level of ser/ice"). 

"Grins»»in Tr. at 151. 
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positive factor in providing those assurances. Or, he thought the tenant railroad could 

provide appropnate assurances by paying a penalty to the shipper if it failed to meet 

stipulated service standards.*^ 

Neither of these assur.ances (inadequate though they would be to save Applicants' 

flawed plan) is available to shipoers that BNSF p.'oposes to sen/e via UP/SP trackage 

rignts. The trackage agreement does nc contain a penalty clause. And, the record 

includes no assurances to sh.ppers that BNSF will pay a penalty if it fails to meet 

reasonable service standards - ev<5n though BN provided such assurances to shippers 

served over other trackage rights.*^ In short, BNSF's service via these trackage rights 

would fit the Gnnstein definition of sen/ice with a disability. 

Applicants have argued that criticisms of trackage rights service should be rejected 

because r.nany carriers currently compete using routes that are at least in part over 

trackage riohts.'^ Most of the trackage rights segments Applicants cite, however, are far 

shorter than those involved here (one notable exception being SP's Pueblo-Herrington 

route, on which SP has complained of sen/ice problems)." More to the point, competition 

is not e' minated when one carrier uses '.rackage rights; but competition is harmed and 

rates will likely e higher and sen/ice quality will likely be less than if two independent 

competitors were providing service. Both landlord and tenant, by cooperating instead of 

competing, may be very profitable in such mari<ets. 

Compensation Pioblems. With the divestiture solution to competitive problems, 

«W. at12S, 152-53. 

"Grinstein Tr. at 153. 

**RebensdOff Tr. at 170-72 (Jan. 22. 1996). 302-03 (Jan. 23.1996), 743 (Feb 12, 1996); 
Anschutz Tr. at 239-41, 256-57. 

"See KCS-33, Vol. 1, at .58-59. 
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compensation is not an issue. The merged railroad would sail the lines in question for 

whatevoi amount it cou'd negotiate. 'With the trackage rights arrangements, however, 

trackage rights compensation becomes an important factor in determ.ining whethe' the 

tenant would nave a re-^listic opportunity to operate over the track under economic 

circumstances cc.nparable to those of the UP/SP.®* In this case, the compensation that 

BNSF would pay to UP/SP would be too high to permit BNSF to restore the pre-merger 

competitive balance. 

The BNSF trackage rights agreement requires BNSF to pay UP/SK fees ranging 

from 3.0 to 3.48 mills per ton-mile. Converted lo a cents per car-mile basis, those fees 

would range from approximately 26.4c to bO.6'' per ca,-mile.^' On a weighted average 

basis, those rates would cover between 171% and 199% of UP/SP's system average 

variable costs.^"* To put these fees into context, they a^e approximately 32% to 52% 

higher than the 20c per car-mile fee for the Superior-Abilene trackage rights that UP 

acquired in the BN/SF merger^ (and, more than six montha after UP obtained those 

trackage rights, it appears that it has not yet moved its first train over that stretch of BNSF 

track).* 

The landlord, tike any rational railroad, sets a price floor for its freight rates at its 

'̂ UP/MPA/VPat 590. 

"The car mile rate equivalents are shown as 24c to 25c in Mr. Rebensdorf s Verified Statement 
(Table 2, p. 306). But, as noted by Mr. Kauders at page 165-67 of his deposition transcnpt, Mr. 
Rebensdorf s conv«fSk)n erroneously omitted locomotive weight. When that factor is included in the 
conversion, the 2H and 25« figures are increased by a little over 10% -- to 26.4« and 27.5«, respectively. 
The 3.48 mills per ton mile figure converts to 30.6c per car mile. 

'"Rebensdorf VS at 304-OB =̂s corrected. 

"These tees are also higher than the fees under a number of other UP and SP trackage rights 
agreements. See NITL-9, Crowley VS at 74-75. 

'"Majure VS at 27; Bf^SF-55. Vol. II, Kalt VS at 9-10. 

29 



variable cost of providing the service." For the landlord (UP/SP). the "below-the-wheel" 

component of that total variable cost is its vanable costs for maintaining its track; for :he 

tenant (BNSF), its corresponding variable cost is its trackage rights fee. The trackagta 

nghts fees that BNSF would pay under this agreement are 71% to 99% higher than 

UP/SP's variable trackage costs - and BNSF's price floor would have to be raised 

accordingly. As a result, the competitive balance could be altered in several ways: BNSF 

might not be able to compete for some traffic moving at relatively low rates; BNSF wouid 

be less likely to divert scarce resources to shippers sen/eu by trecKage rights; and bo:h 

carriers might raise post-merger prices to levels at or above BNSF's higher price floor ^ 

Applicants argue that they deserve to recover some (or perhaps all) of tha fixed 

costs that they sunk into building the trackage nghts rail lines - including the cost of 

acquiring rights of way, building the roadbed arid constructing the track. If the Board 

concurs with this vie v, it can still presen/e the current competitor's cost structure by 

requiring the tenant to pay a fixed fee in addition to a variable trackage rights fee.'^ Under 

that system, the tenant would, like the competitor it is intended to epiicate, have incurred 

sunk costs related to the construction of the track in question that it would attempt to 

recover by carrying traffic at rates that cc .-ered its variable costs and contributed to its 

fixed costs. 

Applicants and BNSF propose more lenient tests for preserving competition through 

trackage rights. They argue that it should be sufficient if BNSF's total variable costs, 

including the trackage fees that it would pay UP/SP, are less than SP's total variable costs 

»'lce Tr. at 222-26 (Feb 14. 1996). 

Evidence in the record indicates that BNSFs bids to shippers that it wouid serve through these 
trackage nghts have been significantly higher than the rates currently charged by SP. Majure VS at 22. 

"See Majure VS at 19-22 for a discussion of how such a system could work. 
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" or und€.r c.n even easier test, if BNSF's total variable costs are less th.^n SP's current 

rates.** 

Applicants' and BNSF's focus on SP total variable costs or rates is misplaced. 

They cite no ICC authority for com.panng the total variable costs of the landlord and tenant 

to determine whether the traci'vage nghts compensation is too high. In fact, there is no 

such support for their novel theory, because the ICC consistently (and properiy) focused 

its attention on trackage rights compensation m determining whether the tenant would 

have a realistic opportunity to conipete.^ 

In effect. Applicants and BNSF argue that the Board may impose a tax - in the 

lorm of higher trackage nghts fees •han necessary to reimburse the landlord for its 

trackage costs -- on any replacement railroad whose current operating costs are lower 

than SP's current operating costs. This approach does not put BNSF in the same position 

as SP is today because it places a permanent limit on the efficiency gains the tenant's 

customers can realize under true competition. 

The entire thrust of the ICC's post-Staggers Act decisions, however, has been to 

encourage competition as a process that forces cauitsti to lower operating costs and pass 

the savings on to consumers. While SP could have lowered its current operating costs, 

the agreement would lock in BNSF's relative below-the-whee! cost disadvantage ^ The 

ICC has been careful to a Did imposing rate minimums or caps (which would be the 

**Kalt RVS at 41-44, 48; Rebensdorf Tr. at 151-60 (Jan. 23, 1996); 790-92 (Mar 20, 1996). Even 
if either of these theories were valid, it appears that Applicants and BNSF have used flawed 
methodologies to estimate BNSFs costs. NITL-9, Crowley VS at 40-79. 

'*A tenant with the same total vanable costs as fhe SP would not necessanly compete like the SP. 
There is evidence in this case that SP's rates are substantially less than other railroads with equal costs. 
Majure VS at 36 n.37. 

'*The adjustment factor in the compensation p.'oviston at best would keep tne UP/SP advantage 
from growing in the future. 
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indirect eftect of equalizing landlord and tenant vanable costs) or other forms of regulatory 

controls (unless needed to protect shippers from insufficient competition), and ihe Board 

should reject these regulatory tests here." Instead, it should require that n y trackage 

nghts compensation cover the appropriate trackage costs, but no more than this amount; 

and let competition between the landlord and tenant determine which is better at reducing 

costs and prices, improving service or otherwise doing whatever it takes to induce 

shippers to buy their services. 

Duopolist Tenant. The BNSF Agreement presents the unique situation of a 

merging carrier giving massive trackage rights to a railroad that would be its only 

remaining competitor in most cf the markets it serves. The agreement (together with the 

trackage rights granted in the BNSF merger) thus would place the duopolists in a 

landlord/tenant relationship over vast parts of their systems and sir nificantly increase the 

number of markets where they come into contact. This will inevitably increase the amount 

of information that the merged UPSP and BNSF gain about each other. In addition, it will 

give each railroad increased opportunity to retaliate if the other takes traffic or lowers rates 

elsewhere. As explained in Part III above, this mari<et structure is conducive to tacit 

collusion and is I kely to result in increased rates. 

C. The Board Should Not Rely on Oversight Provisions to 
Ensure that the BNSF Agreement is Effective 

Applicants' settlement with CMA raises the suggestion that the Board should accept 

the BNSF Agreement as an adequate remedy, subject to annual oversight proceedings for 

five years.* The Board should reject any proposal for regulatory supervision of the 

"Applicants' rule is particularly inaopropnate since SP is more likely than most railroads to 
siyniticantly lower its operating costs in the (ut^'e. 

'̂ CMA Settlement Agreernent H 14; see also UP/SP-230 at 21. 
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trackage rights agreement. 

First, the Board is required to make a finding that an application, as approved, is in 

the public interest, and is "not authorized to approve a consolidation based on the 

prospect of its being made consistent with the public interest at some time in the future."^ 

Second, the oversight proposal flies in the face of the Board's mandate to rely on 

competitive market solutions to the maximum extent possible. By denying the application 

or conditioning approva! on divestiture, the Board can preserve an independent competitor 

in the affected markets without any need of further regulatory intervention. Oversight, in 

contrast, will inevitab'y draw the Board into detailed review of claims about rates and 

service - the very business from which Congress directed the Board to withdraw by 

enacting the Staggers Act. In addition, the effective structural solutions that are available 

to the Board today wilt disappear forever (as assets become entangled) if the Board 

accepts the BNSF Agreement and allows the proposed .tierger to proceed. 

V. SP'S FINANCIAL CONDITION 

A. SP Is Neither a "Failing Firm" Nor a "Weakened Competitor" 

The Applicants have introduced the issue of SP's financial condition into this 

proceeding, although they are not raising the failing firm defense or even a "weakened 

comoetitor" defense. Their reasons for not making either claim are clear: they could not 

satisfy the standards established by the ICC in past decisions for either defense. SP is 

not a failing firm, not only because it has not conducted a shop for less anticompetitive 

alternatives to UP, but because its own witnesses have testified lhat, absent the merger, 

SP will continue to o p e r a t e . A weakened competitor claim woula be equally flawed. 

SF/SP at 817, citing Baltimore & Ohio R.R. Co. v. United States, 386 U.S. 372 (1967). 

°°See. e.g., UP/SP-231, Davi.s RVS at 16. SP claimed it was a failing finm in sr/SP before the 
ICC in the 1980s. The ICC rejected that claim, finding that SP did not face a "clear probability of business 
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Instead the Applicants have put forth the curious argument that improvement of 

SP s financial condition (and its service) is a public benefit of the UP/SP merger. Since 

most mergers presumably have the purpose of financially strengthening the companies, 

this standard wouid mean that virtually every merger would be in the public interest. 

Applicants are, in effect, asking the Board to expand the failing firm defense far beyond 

the boundaries established by case law and ICC precedent. Under the Applicants' worst 

case scenano, SP /ould reorn="ize and downsize,'"^ a prospect that the ICC has 

recognized invalidates a failing firm c la im.Moreover , the Applicants' testimony on SP's 

failure' and further tiiat SP had not "asserted that there was a good faith effort made by [SP] to find a less 
anticompetitive merger partner or purchaser, nor was any evidence presented that [SP] would have no 
prospect of successful reorganization should it become insolvent." SF/SP at 827-831. SP's continued 
operation 10 years after that decision was rendered has proven the correctness of the ICC's conclusion. 

'°'The ICC in SF/SP viewed a weakenr.d competitor claim with skepticism. It stated that the 
cases cited by SP stand for the "proposition that finc^.^cial weakness may make a merger of less 
compeiitive concern when the market is already competitive and moving away from concentration." 
SF/SP at 832-833. That situation did not apply to SP's merger then, nor does it now. In any event, given 
the concentrated nature of the markets aflected oy this merger, a weakened competitor claim is irrelevant 
unless the Applicants can show that SP's market share should be discounted to near zero. See, e.g., FTC 
V. University Health , 938 i- .2d 1206, 1221 (11th Cir. 1991) ("[W]e will credit [a weak company] defense 
only in rare cases, when the defendant makes a substantial showing that the acquired firm's weakness, 
which cannot be resolved by any competitive means, would cause that firm's market share to reduce to a 
level that would undermine the government's prim.i facie case."); Kaiser Aluminum & Chemical Corp. v. 
FTC. 652 F.2d 1324, 1338 (7th Cir. 1981) ("Financi! weakness, while perhaps relevant in some cases, is 
probably the weakest ground of all for justifying a merger.") Applicants have not even attempted to make 
such a showing. They have made a quasi-weakened competitor claim by arguing that SP will not be an 
effective competitor against BNSF. That claim Is discussed in greater detail below. 

See e.g., Davis RVS at 16. 

'°*rhe ICC pointed out in SF/SP that an element of a failing firm v îaim was that the business would 
fail and could not be successfully reorganized. Sr /SF at 831. In another railroad case, the ICC stated 
fhat the (ailing finm doctrine means that "without the consolidation :ho failing firm's assets will exit the 
market...." Rio Grande at 978. In a 1988 case finding that Trailways was a frilling firm, the ICC pointed 
out that Trailways "had attemoted to continue an operation by abandoning routes and by selling or 
mortgaging unencumbered property to support its remaining operations.' Trai'ways at 604 These efforts, 
as well as efforts to obtain additional financing, had all failed. As a result the Department concluded fhat 
Trailways satisfied the failing fi.'m defense, and the ICC found that Trailways would have liquidated absent 
the merger. Trailways at 602-06. SP has made no claims like those the ICC found detenninative on the 
failing company issue in Rio Grande or Trailways. On the contrary, SP has specifically ;-3id its business 
wouid continue. 
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need to dowr size is speculative, since SP states that it has not studied the issue and has 

prepared no plans for its future absent a merger with UP.'°* 

B. SP Is a Viable and Significant Competitor 

The evidence shows that SP is a viable company and a significant competitor."* In 

the last three years SP has invested almost $2 billion in its operations, generating the 

funds for these investments from cash flow from operations, stock sales, debt, and real 

e s t a t e . S P spent almost $1 billion in 1995 alor.o on capital improvements, purchasing 

locomotives and freight c a r s , S F has shown some 

improvement as a result of these investments, but, as DOJ witness Eileen Zimmer 

testified, "[f]or a heavily capitalized mature industry and company, significant 

"̂ *"We have not created a detailed restructuring plan...." Davis RVS ai 18: SP "has not done 
specific plan'^ing or set in place specific tactics for...downsizing...." UP/SP-ii51. Gray RVS at 26. 

Mr. Gray's testimony includes some su,-prising statements which suggest that SP does not 
currently try to maximize profits. Mt; stated that the "downsized" SP "would increase carload pncos to 
levels just below those of relevant highway, intermodal, rail transload. and water competitors, cons.stent 
with product and source competition, for business exclusively sen/ed by SP." He aiso testified that in 
pncing for carioad business to gateways, "fcjost saving and revenue maximization would be the objective." 
Gray RVS at 28-29. 

'°*SP'8 financial condition has been troubled since it was placed in trust in 1983. As the ICC 
recognized in SF/SP, *we have no illusions that [SP) is a marginal railroad, and has been for some years." 
SF/SP af 833. f^w, ten years later, SP continues to have financial problems, which the merger would 
likely eliminate, just as a merger with Santa Fe would have in 1986. However, the iCC recognized that the 
improvement of SP was not a sufficier' justifrcation for the anticompetitive merger with Santa Fe since SP 
was not a failing firm, and that excuse is not a justification for the UP/SP merger. 

'°*SP 1995 10K, af 8, 256 (Exhibit 3). 

107....«••••••••••••••••• 
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improvements are achieved over a long penod of time.""* In three of the last five years, 

SP has generated positive cash fiow."'^ SP operations improved dramatically in 1994 (net 

income t-.ad also been positive in 1992), and net income would have been positive in 

1995, absent merger-related expenses of $8 million and a special restructunng charge of 

$64.6 million."° Even though SP has been distracted by the merger, SP is the only 

westem railroad that increysed revenues and carioads in tfie first quarter of 1996.''' SP's 

operating ratio has improve J since 1991."^ 

While no cne wculd deny that SP has service problems, the Applicants suggest that 

its effectiveness as a competitor should be completely discounted. This implausible 

assertion is directly contradicted by (1) statements submitted to the Board by shippers in 

this proceeding, (2) the Applicants' documents, and (3) SP s market share. Many shippers 

regard SP as a significant competitor whose presence in the market has restrained the 

prices of other raii'-oads - notably UP -- and whose independence should be protected by 

the Board. For e.xample, 

• "SP has...been a vigorous and effective competitor for traffic moving to 
California destinations...." Comments ot Fonnosa Plastics Corporation, 
USM. FPC-1 at 2-3. 

• " Southern Pacific Railmad is the most competitive raiiroad in the movement 
cf Vv3st Coast Freight Letter of Hunter Transportation Co. included with 

'"•DOJ-a, Zimmer vs at 14; see a/so Anschutz Tr. at 131. Michael Ongerth. SP's vice president 
of strategic planning, testified that SP's sen/ice is getting better. King and Ongerth Tr. at 673. See also. 
Zimmer VS at 9 r..19; Traffic World, Febmary 19. 1996. pp. 20-22 (Exhibit 4). 

'^SP 1995 10K at 256 (Ex.iibit 3). 

'"Zimmer VSat4. 

'"BNSF's --evenues vvere flat (a.though its profits mcrrjased due to cost cutting), and UP's 
revenues and profits decline ! See 10 Qs for the first quarter of 1996 fcr SP (pp. 9-10), BNSF (pp. 3), and 
UP (p. 13)(Exhibits 6-7). 

'"^Zimmei-VSj.t7-8. * 
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CCRT-4 at 9-10. 

• "Our experience has shown the Southern Pacific presence (in the 
Sacramento. Cel.. Kansas City. Ks.. St. Louis, Mo.. Texas Gulf areas] has 
helped maintain a competitive price structure." Letter of Proctor & Gamble to 
the Board. (Exhibit 1) 

• SP's service in the southwest has generally been supenor to UP's. " . . . SP 
is the price leader [for outbound printing paper and pulpboard shipments 
traveling long distances] and, by its ver, existence as a vigorous competitor, 
has acted to constrain UP's pricing." VS of McHuyh. International Paper-10 
ay 10. 39. Mr. McHugh went on to state that Intemational Paper had shifted 
business for shipments from its Pine Bluff mill to UP and away trom SP in 
1994 because SP's reliability in 1993 had been poorer. When SP improved 
its transit reliability in 1994, while UP s declined. International Paper awarded 
SP the bulk of the mill's shipmenis in 1995. Id. at 17. 

• Another example o* SP s competitiveness is its taconite ore/coal 
arrangement involving Geneva Steel. The ability to uso cars that would 
otherwise return empty to the taconite ore mines to carry coal enabled SP to 
undercut UP on its price quote for a taconite shipper and coal receivers. 
With the merger, SP will no longer be around to shake up the marketplace 
with bold moves like this one."^ 

The Applicants' documents reflect SP's competitive efforts as well: 

'See WSC-11 at 4-5. 
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Based or, this analysis, Ms. Zimmer concluded tnat So 

can , * e „ ge„era,e su«cien, cash « o „ suppo • currently .udgeted annual capita, • 

exppriditure^ of $* * 
. . . . . . . . 117 Rgjl^QQjj 

oper^.uons would be augmented by real estate sales of $-
estate sales of $ ^ year, with additional 

'"SP's rr^erger agreement wit-Uf^Pf-jhibit^qPfro^,. u 
Z T o V ' ^ ' ^ ' ' ^ ' ' ' ^ ^^t' ' ' ' ^ ^ ^ specified levels SP 1995^0K »1 «^^«"ges, including 
^P/SP-28 at 58-62. Aa a result. SP cannot make c^anL . 1 ^ '̂ Agreement, 

***; • 

".-ibo argues for disapproval of t. e ApplicaToa "^^^ VS ai 14-15. As noted above, this merger-imposed 

ch» u . ' ^ ^ ^ investment bankers relied on 
.^areho,o,rs a n . board ot director, ,.e , a , r , « . „ „ „ s P . M^nt^^ '^ , ,05 

Review and Outlook. February. 1996 m"2TExh'D^tTa^t Q '̂arter Railroad 



sales of $' 
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SP (laims that ii needs to invest an additional $1 billion over the next four years, 

. '^ While there is no doubt that SP. like any 

corporation, would like to have another S1 billion to invest, there is no evidence that SP 

needs o invest this much to continue as an effective competitor. Indeed, if SP received a 

$1 billion windfall i: is not clear SP would invest it rathe' than increase distribution to its 

shareholders. But if 3P choose^- to invest, SP can finc nce some additional debt through 

cash flow, equipment financing, and real estate sales.'^^ SP could also sell tow density 

iines. Finally, SP could seek another merger partner or sell part of its system Jo one of the 

eager suitors who are p-jrticipating in this proceeding.'^ That acquinng company could 

ihen use the SP assets to continue offenng it . -r.g competition against UP and BNSF. 

SP-' r as claimed that it does not nave access to the -capital mart<ets because ot its 

junk bone' rating and breach of a ser ior "ote covenant. Howvjver, SF has teen able to 

"'SP has suggested tnat if the r-.srger is not approved, it might stop using proceeds, from real 
ĉ state sales to help support the railroad operat ons t .service the railroad debt. Davis RVS at 14; UP/SP-
'J>:A . Yarberry RVS at 12-13. DRGW was quiti wiliir g to have the ICC count SP's real estate in evaluating 
its pmosal to acquire '̂ P in 1988, anc* the ICC did so over the objecticT.s cf some parties DRGW/SP at 
043, 938-943). 

120***«<l*«< 

While additional investment wi'' likely be needed, there is no evidence 
that the amount needed is anywhere rear the $1 billion SP cie. ms to need. Mr. Gray testified that no one 
has disputed that SP needs to make capital investments. Gray RVS at 23. What has been challenge J is 
SP's claim that ;•. noeds to invest $ l billion. 

'^'Zimmer VS at 11-13. 

'==Zimmer VS at ^7. 
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fund substantial capital expenditures in the past (e.g. almost $1 billion in 1995) and 

123 

12* 

The Applicants (and the California Attorney General) introduced rebuttal testimony 

in support of SP's claim that absent fhe merger SP cannot continue to operate without 

reorganizing or downsizing. Given the ICC's standaros for the failing firm defense and 

weakened competitor claim, the relevance of this testimony is questionable. Even as 

support for the propo.sition that SP cannot continue to operate as it does now, the 

tt stimony is flawed. For example, 

• Mr. Scheffman uses a variety of questionable assumptions to predict SP's 
financial future, based on the company's 1995 10K which contains no 
projections. He acsumes that SP will havo to invest $1.3 billion (increasing 
even SP's estimate by one-third) a;id ignores the positive impact on SP's 
operating income that each improvement will have. 

Mr. Yarberry extrapolates projections based on SP's 1996 Business Plan, 
which was prepared after the merger application was filed at the ICC. He 
continues to assume that SP will have to invest $1 billion, although he 
presents no addi-'ona! evidence of the estimate's validity. Nor does he take 
into consideration the positive impact that each improvement would nave on 
SP's opciations. 

Mr. Levitin, on behalf of the Califomia Attomey Gen )ral, states that there is a 
2 1 % chance that SP will default on its Ponds. He bases that statement on 
SP's 1990 bond rating of "B," ignoring SP's improved bond rating of the last 
few years to "BB." According to Mr. Levitin's source, companies like SP with 
a •SB" rating have a default rate of only 9%. Further, Mr. Levitin ignore;, 
analysts reporls included in his workpapers, such as Salomon Brothers 
dated Febmary 199P, '.vhich attributes the tower-than-expected eamings to 

123. 

124. 
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"(djeteriorating em -iloyee morale due to the pending merger negotiations 
with Union Pacific....''" 

Even if the testimony of SP's witnesses were convincing, all it shows is that, at 

worst. SP may have to consider downsizing. Since SP has not studied the issue nor 

prepared plans for such an eventuality, it is pure speculation for t te Applicants to argue 

that such downsizing will adversely affect competition. Even if S'P does downsize and 

withdraws from some competitive mari<ets. it will be free to re-enter those market, when it 

is .inancially stronger and that ability to re-enter will preser/e the potential for future 

competition. Approval of the merger will eliminate that potential pennanently.'^ 

D. The BNSF Merger Does Nnt put SP's Financial Condition At Greater RisK 

The Applicants have portrayed BNSF as a goliath against whom SP wil! likely falter. 

Their argument is not supported by the record. Iv BNSF were as formidable as the 

Applicants contend, KCS, MRL, IC, and Conrail would not be lined up at the Beard's door 

as ready suitors seeking parts of the SP system. Competition against BNSF witli the SP 

rail system does not appear to be a forbidding future to them. This market test of the 

salability of SP lines is the greatest indicator th-at SP can compete against BNSF. 

^^oreover. SP has been a little too quick to declare itself in trou'ole by a future of 

competing against BNSF. The Application in this case was filed a mere two months after 

the ICC approved the BNSF merger, and work on the Application had pre sumably been 

'"Salomon Brothe .-s Fourth-Quarter Railroad Review and 1996 Outlook. Feb. 1996 at 58 (Exhibit 
11). 

'»One curious aspect of SP's downsizing strategy is that it simultaneously states that it may have 
to stop using the Central Corridor, while it is adamant that i; will not sell the Central Corridor. Davis RVS 
at 15-16- Gray RVS at 3 3 ; • SP 'S willing to consider leasing parts of 
the Central Comdor but insists that it would harm shareholder value to sell a linvii because the r ;̂nainif.g 
system would not be profitable. Yarberry RVS at 46. But how coula the sale of the Central Comdor harm 
SP's profitability if it does not plan to use it? Pemaps SF is so loath to sell the Central Corndor because it 
knows lhat its 'downsizing' would be temporary and it would re-enter any markets it exited. 
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going on for some time before it was filed. And yet, SP was already convinced that its 

future wa.'. grim. This claim is self-serving on SP's part and should be viewed with 

suspicion by the Board, especially in light of the ipparent attractiveness of the SP system 

to other, less anticompetitive prospective buyers.'^^ 

E. SP's Financial Condition Does Not Justify the UP/SP Merger 

T^e Applicant?" use of SP's financial condition in this case is simp'y a red herring. 

The ICC did not permit an anticompetitive merger with Santa Fe when SP incorrectly 

claimed to be failing, and the Board should not permit this anticompetitive merger when 

the Applicants' testimony on its face proves that SP is a viable company. SP is a viable 

and significant competitor now, and the record shows that, absent the merger with UP. SP 

will continue to be a viable and significant competitor. 

VI THE EFFICIENCIES RESULTING FROM THIS MERGER WOULD NOT 
OUTWEIGH THE MASSIVE COMPETITIVE HARMS 

Applicants have not sustained their burden of proving that there are "substantial 

and demonstrable benefits to the transaction"'^^ that outweigh the far-reaching competitive 

harms described a b o v e , I n BN/SF. the ICC defined public benefits as efficiency gains 

that permit a railroad to provide tht same level of son/ice with fewer resources, c r a 

'̂ 'Interestingly, BNSF revenues have remained flat since BN and SF merged last September. 
Profitability has improved because of cost cutting, but not from revenue growth. The Applicants have 
bol'..ly stated that the BNSF merger may even place UP's continued viability in jeopardy. Anschutz VS at 
183; Davis RVS at 5. The Appli:.ants are essentially saying that the efficiencies created by the BNSF 
merger have doomed every other railroad m itr -^n/ice area. 

'^49 C.F.R. § 1180.1(a). 

' ^ h e Administrative Procedures Act places (he tiurden cf proof on the proponent of an order. 5 
U.S.C. § 55e(d); see also FTC v. University Health, Inc., 938 F,2d 1206,1222-23 (11th Cir. 1991)vburden 
cf proving efficiencies is on merging parties). 
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greater level of rail ren/ices with the same resources.'^ But, not all efficiency gains are 

public benefits. ICC precedent, the Board's regulations and economic pnnciple all 

recognize that: 

• public benefits are only those benefits "that will result 'rom the transaction;"'^' 

• public benefits do not include purely private benefits to the merged carriers;'^ 

• -^ublic benefits do not include benefits that "could be realized by means other than 
the proposed consolidation that would result in less potential harm to the public."'^ 

Applicants' efficiency claims do not withstand scrutiny under these standards. 

A. Apolicants Improperly Claim Cost Savings From Indiistry 
Productivity Gains as Meroer-Reiated Benefits 

The Board's pubiic interest determination includes consideration of the public 

benefits "that will result from the transaction.'"^ The railroad industn/ has achieved 

impressive productivity growth in the pos*-St riggers Act era. Usinc, conservative 

projections of industry trends - continuation of the industry's 5.9% annual productivity 

growth over the 1989-1994 time frame for the next five years'^ - Applicants would 

achieve cost savings of approximately $564 million in the nonnal post-merger year merely 

BN/SF at 51. See also CSX Control at 551 -52; UP/MP/WP at 487-89; UP/MKT at 428-29; 
DRGW/SP af 875; SF/SP at 725. 

'^'BN/SFat 51. 

'^W. In CSX Control, the Com,mission presumed that e»<dry proposed cc.isolidation would provide 
private benefits for the involved parties. But, it carefully distinguisned three types of pnvate benefits: (a) 
private benefits that are also public benefits (such as cost reductions and service improvements); (b) 
private benefits that are neutral from a pubiic point of view (such as most traffic diversions); and (c) private 
gains that are publk: losses (such as increased profits resulting from a reduction in competition). 363 ICC 
at 551-52. 

'"49 CFR ^1180.1(0). 

BN/SF3t 51. 

'̂ DGv>-8, Christensen VS at 8. 9; Christensen Tr. at 85-89. 159-62. 
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by keeping pace with projected productivity gains for the industry.'* This accounts for 

75% of the $751 million cost savings projected by Applicants. 

Applicants argue that the Board should disregard the 1989-1994 rail industry 

productivity trends, because that period includes productivity gains by railroads from 

nnergers approved before 1989, but still implemented during the 1989-1994 time frame. 

But, an impressive body of empirical research _nd econom.ic literature demonstrates that 

the vast majority of il recent cost-savings in the railroad industry resulted from 

competition, not mergers.'^' In fact. Applicants' own witness, Mr. Salzman, admitted tnat 

post-Staggers Act competition has been a major factor in forcing railroads to improve their 

efficiency.'^ Moreover, even if the 1989-1994 rail industny data includes productivity gains 

achievod by inerging railroads. Applicants cannot deny tnat deregulation has also 

produced significant cost savings. Even assuming mergers account for half of the indus* . 

'^Applicant?' pro forma income statement for the UP/SPR normal year projects $9.56 billion in 
revenue (Pro Forma income Statements Exh.-"', Appendix (J; Vol. 1, Merger Apolication, p. 143). By 
matching the 5.9% praductivl^• growth projected for the railroad industry, UP/SP's costs would decrease 
by $563,915,097 without fhu merger. 

'^'Dr. Christensen - one of the first economists to study the issue - presented a oaper to the 
Econometric Society in 1983, reporting on the lack of any support in the data for railroad claims of merger-
••elatsd efficiencies. "E'stimaiing the Cvnst Savings from Rail Mergers.' Professor Vellturo and his 
colleagues <;.'-«!0'T - itly published an article in an economics journal, reporting on the results of their 
research indicating t^at there were no significant differences in productivity gi owth t)etween merged 
railroaos and railroads that had not been involved in mergers. Christopiier A. Vellturo, Emst R. Bemdt, 
Ann F. Friedlaender. Judy S.W. Cniang and Mart< H. Showalter. "Derequlation, Mergers, and Cost Savings 
in Class 1 U.S. Railroads, 1974-1986, Joumal of Economics & Management Strategy, Volume 1, No. 2. 
Summer 1992, pp. 339-69. In 1993. an article by °rotessor Bemdt and his colleagues concluded that 
piist-Staggers Act deregulation and the competitive forces that it unleashed accounted fot 90% of cost 
reductiotis in the rail industry -- and me'gers for about 9%. Derndt, E R.. Ann F. Friedlaender, Judy S.W. 
Chiang, 3!iristopher A. Vellturo, "Cost Eh<j:ts of Mergers and Deregulation l.-i the U.S. Rail Industry." 
Joumal of Productivity Analysis, Vol. 4, 1993, pp. 127-44. 7 he Banks Report to the Ontano Viinistry of 
Transportation concluded that: "larger [U.S. raill " ^rgers generally failed to realize their promised 
efficiencies. . . . Rationalization of physical plant and staff reductions did not meet forecasts ard sloweo in 
comparison with other railways." R.L. Banks & Associates, Inc./KPMG Management Consulting, Railway 
Merger Initiatives: The U.S. Experience. A Report to the Ontario Ministry of Transportation, March 1995. at 
82. 

"*Draper/Salzman Tr. at 183-87. 
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productivity trend. Applicants' merger benefit claims must still b; reduced substantially. 

B. Applicants imprr̂ periy Count Benefits that Are Pure..ly Private 

Applicants attempt to include a significant number of purely private benefits in their 

ca culation of merger benefits. 

Applicants seek to include $7.> million in projected net revenue gains jTom 
traffic diversions in their calculation of merger-related public benefits. ' But 
Applicants have failed to demonsfate how much (if any) of the estimated 
diversions result from projected UP/SP sen/ice improvements or cost 
reductions; and it is unlikely that they would achieve significant merger-
related cost reductions since they project an operating ratio in the first 
normal year after the merger (1999) that is somewhat higher than the 
projected railroad industry operating ratio.'*° 

• Applicants also claim their pro|ected receipt of $•*•*""*• in net trackage 
rights fees from BNSF as a merger-related public benefit. This merely 
represents a transfer from BNSF to UP/SP resulting from th- grant of 
trackage rights to BNSF to presen/e the competitive status quo. * 

A portion of Applicants' labor efficiency claims may also include purely 
private rather than public, gains. Some of the reductions in labor will result 
from inferior sen/ice, instead of more efficient use of iabor. For example, if 
UP and SP each had a sales executive handling a particular shipper's 
account before the merger, the consolidated railroad might eliminate one of 
those positions. But, since £ oortion of any sales executive's duties include 
making sure that any problems with the customer's shipments are brought to 
the attention of operating personnel, one sales executive will have less time 
to devote to those activities than two. Moreover, if BNS^ competes for new 
traffic over trackage rights obtained from UP/SP, it will have to hire more 

'=»The t«st for extracting any public benefits from diversions is set out in UP/CNW. "Neutral 
revenue transfers from other railroads...are not public benefits; only the ^^^^^^e improvements and cost 
savings associa 9d with traffic diversions can be counted as publk: benefirv" UP/CNW at 61. 

"^Christensen VS at 28. In addition. Applicants fai! to take into account diversion that UP and SP 
could accomplish through voluntary means of c ^operation short of the merger. Id. at 29. 

'*'As with many of Applicants' publk: benefit claims, this claim suffers from multiple defects. If 
UP/SP's receipt of trackage rights compensatron from BNSF were a tme public benefit, this would be a 
benefit tnat it could gain through a volur.tary commercial agreement with BNSF in which it sold trackage 
rights to that railroad. 

4S 



wori<ers.'" To the extent that this offsetting firing and hiring occurs, UP/SP 
would realize a private gain by eliminating positions; but there would be no 
net reduction in the labor required to deliver rail seivices -- and no public 
gam. *̂  

C. Applicants Improperly Claim Benefits that Could Be 
Achieved By Less Anticompetitive Means 

Applicants argue that by combining UP and SP rail lines, the consolidated railroad 

could achieve significant operating efficiencies. While that may be true. Applicants have 

the burden of demonstrating that they could not achieve these oenefits through less 

anticompetitive means, such as voluntary fonns of cooperation."" 

Applicants chose to avoid that burden, instead of surmounting it. UP did not even 

consider exploring the possibility of increasing operating efficiency by entering into a 

trackage rights agreement with SP or other fonns of voluntary cooperation short of a 

merger."^ Instead. UP asserts that such discussions would have been a "non-starter." 

and now "argues by assertion" that it could not obtain any portion of the estimated $ " 

•* '**" annual savings in operating efficiencies by less anticompetitive means rf 

cooperation with SP."^ The record shows, however, that trackage rights agreements anc 

other voluntary cooperative arrangements are common in the railroad industry;''*^ that 

«lce Tr. at 518-19. See also Peterson Tr. at 620-22 (Feb. 7, 1996); Draper/Salzman Tr. at 64 67; 
Rebensdort Tr. at 272-74 (Feb. 22. 1996); Chnstensen Tr. at 107-09. 

'^Christensen VS at 12, 13. 

""5 U.S.C. § 556(d). 

""Rebensdorf Tr. at 56-60. 119-21. 141-42 (Jan. 22.1996), 731-35 (Feb. 12, 1996). 

'"Rebensdorf Tr. at 58-60. 119-21 (Jan. 22. 1996). 731-35 (Feb. 12. 1996); Christensen VS at 20. 

'•'When they discuss BNSF's ability to operate efficiently ovor track subject to the UP/SP-BNSF 
trackage rights agreement. Applicants wholeheartedly agree with this point. See, e.g., UP SP-232. Vol. 3, 
King RVS at 9-10 (SF became the leading Chicago-Northern California carrier using trackage nghts 
obtained from SP and the leading North Texas-California carrier using trackage nghts obtained from UP). 
17-25 (operation of directional trains possible through trackage nghts); Rebensdort VS at 170-72. 



emlnen, ra,lro3d . .cutives such as Mr. Grinste,n bei.eve ,ha. ,he future of me adustry 

lies in r̂ ore volur„ary cooperation- and that as competitive pressures increase, railroads 

™il be forced to increase operating efficiencies Ihrough rew and creative means ol 

voluntary cooperation.'"' 

Applicants maintain persistently that while the BNSF trackage rights are a complete 

solution to all competitive problems, oms of the merger s benefits could possibly be 

achieved through such arrangements.- In so doing, they turn economic pnnciple (and 

common sense) on its head. In contrast, DOJ witnesses Christensen and Majure rely on 

Widely accepted economic principle - commercial incentives to cooperate are much 

greater when both parties can gam substantial financial benefits through cooperation 

(such as a UP/SP trackage rights agreement that would pemtit ̂ ach tc operate over 

Shorter and more efficient routes) than they are when one party would gam virtually all ol 

the benefits and the other would bear virtually of the costs (such as the trackage 

agreement that purportedly allows BNSF, UP's most frequent competitor, to divert s , -

"^"'"^ ô -er its track). Applicants' arguments to the 

contrary are undercut by their own witnesses who point to numerous examples of 

successful trackage rights agreements,- by Gerald Grinstein who says hat "the future of 

the industry is in "more coordination of mformation systems, di.patching and traffic',-

•Applicants' o»n witness., thos show tt,at not ail of the claimed efficiencies reqvre merger, 

'"Foitas at 64, WSC-t 1 Blh. 6, 

""Christensen Tr al 58.60, 

-UP/SP.230 a. 61-63: Kinj-Ongenh VS a, 9.,6; Onge* m s a, Z-IT. Pe,e,=o„ RVS a, 9-.0. 

Anschu,rTr1rS9°rt''256-57°"'' '"'-"^ "' ''*'' ^^t. 

'^Forbes at 64. 
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and by 15 years of experience with the Staggers Act's substitution of competition and 

voluntary coope ation fot regulation. 

With this record, the Board has no basis for distinguishing; between any operating 

efficiencies that could be obtained only by merging and the efficiencies that could be 

obtained by less anticompe\iiive means. Under these circumstances, Applicants have 

failed to demonstrate that all, or any specif'c portion, of the projected $73 million in 

operating efficiencies is merger-related.'^ Since the burden of proving all of the public 

benefits of the merger is on Applicants, the Board cannot assume that any public benefits 

would result from operating efficiencies that could not be obtained by voluntary means of 

cooperation short of a merger.'^ 

Given the significant competitive harms that would arise from the proposed me gor, 

the Board must hold the Applicants to their obligation to prove the claimed public benefits. 

For the reasons discussed above, Applicants have not carried this burden. On the 

contrary, it appears that the efficiencies from this merger would fall far short of oti'setting 

the competitiv* harms. 

See also KCS-33, Vol. 1. O'Cor nor/Darling VS at 343 (concluding that Applicants substantially 
overstate merger-related benefits). 

"^Having failed to sustain their burden of proving thaf i.̂ erging is the only way to aci'̂ ieve any 
operating efficiencies. Applicants also fail to sustam their burden J proving tnat shippers will g în any of 
the $91 million in logistics savings that they attnbute to more efficienr railroad operations. Applrcants' 
refusal to consider voluntary group purchasing arrangements, new. dih?rent or better outsourcing 
an-angements. cooperative rail car leasing programs and other voluntary ;ieans of cooperation likewisfi* 
leaves them in a position where they cannot demonstrate that any of lho proĵ scted $14 million in 
communications and computer costs and $13 million in car utilization would ren̂ ain after non-merger 
alternatives are exhausted. 
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CONCLUSION 
The competitive hc-ms that wou'd result fmm th 

arising from other rail mero ^^^^ y rom orner rail mergers considered by the ICC Th^o ^ 

remedied by the BNSF Aar. ^'^^^^^^-'V 

. . . . . . . . ~ 

caimed efficiencies of the transaction. Giv.n the breadth of 

- - 9 - - ^ i - to conditions, it should do nothing less than 

routes descnbed , ,̂ a 11 Oives-i, ° ' 

lhe affected marke ^ 

- - r e g u l l s l l r " ' ' " ' ' ^ ' ^ ' ^ - ^ ^ ^ 



For the foregoing reasons, the Department urges the Board to deny the Application. 
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.APPENDIX A 

INARKET DEFINITION 

Framework for l^ergor Analysis Generally 

In determining the competitive effects of a merger, the first step of tho analysis is to 

define the markets within which the merging parties compete. Under the Merger 

Guidelines, a market is defined as a set of products or services within a geographic area 

for which a hypothetical mon jolist could profitah'y impose a "small but significant and 

nontransitory" price increase. f\/1erger Guidelines at §1.0. If the evidence shows that a 

hypothetical monopolist of that product or service could impose a small but significant and 

nontransitory price increase, that product or service is defined as the mari<et. If, on the 

other hand, the evidence shows that a sufficient number of consumerb would substitute 

other products or services, which would make a price increase unprofitable, those 

products or sea'ices are also included in the market. This process continues until a group 

of products or services is identified for which such a price increase would be profitable. 

Merger Guidetinf^s at § 1.1. 

The parties in a rail merger provide a sen/ice - the transportaticn of a commodity 

from an origin \o a destination. Transportation of a commodity by all rail carriers, currently 

transporting the commodity from the origin to the destination, is initially considered a 

miari<et. If the evidence shows that a hypothetical monopolist (of currently-provided rail 

transportation of the commodity) could not profitably impose a small but significant and 

nontransitory price increase - because shippers would switch to other rai; carriers not 

currently transporting the commodity from the origin to the destination - transportation by 

such other rail carriers is added to the maricet. Similariy, if the evidence shows that 

fhippers would switch to other modes of transportation, such as trucks or barge, 

transportation by such other modes is added to the market. And, if the evidence shows 

that shippers woulc* ship the samt* 'commodity to other destinations, and receivers would 



receive the same commodity from othet origins or a substitute comm.odity from the same 

or other origins, the market definition is so expanded. 

pOJ's Methodology in this Case 

Or. Majure used 1994 Waybill data to identify movements of commodities in origin-

destinatiori corridors where the number of rail competitors would be reduced from two to 

one or from three to two as a result of the merger. The ie markets are listed in detail in 

DOJ-9. In counting the number of railroads competing to carry a commodity in a particular 

0-D pair, Dr. Majure included all railroads that carried any commodity in that 0-D pair, 

based on the presumption that ouch a railroad could carry any other commodity in the 

corridor even if it were not currently doing so. 

To define commodities, Dr. Majure used the 5-digit STCC classification.^ He 

defined origins and destinations a: the BEA. which encompasses a group of counties, for 

those commodities for which trucking substantial distances to or fron a rail carrier would 

be economical. For those comm.odities for which trucking such distances would not bo 

economical, Dr. Majure used the SPLC4. which includes a county or part of a county, as 

the origin and destination.^ Dr. Majure also analyzed whether other f e n s of competition, 

such as intermodal competition or the t ;ility to ship commodiiies from other origins or to 

other destinations, would constrain the merged carrier from raising rates or reducing 

service. 

Dr. Majure's analysis is based on a thorough examination of the evidence available 

on the competitive effects of the proposed merger, including verified statements and 

deposition testimony of witnesses in the proceeding. Applicants' intemal documents, 

waybill data, extensive interviews with shippers, and his own empirical analysis. His 

'DOJ-8. Ua\ure VS at 4. 

' Id at 5. 



6 
methodology in analyzing the likely effects of the proposed merger is consistent with the 

Department's appropcii to other rail mergers and to mergers generally.̂  This methodology 

has also been generally accepted by the ICC. 

'See, e.g., Venfied Statement of Peter A. Woodward. Finance Docket No. 32549; Verified 
Statements of Russell W. Pittman, Finance Docket Nos. 30800 and 30400; Verified Statement of Charies 
J. Untiet, Finance Docket No. 32036. 
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Anschuu Tr. at 131 

1 3 1 

Q. Mr. Moyers resigned as p r e s i d e n t and 

COC of Soucaern P a c i f i c i n February 1995; i s chac 

correcc 

A. I don'C r e c a l l chac dace, buc ic was --

something abouc chac dace doesa'c sound correcc 

CO -

Q. was i c che f i r s c quarcer? 

A. IC c o u l d have been, I don'c r e c a l l . 

Q. NOW. I chink we saw chac, during che 

f i r s c quarcer of 1995, Souchern P a c i f i c had 

p o s i c i v e nec income despice severe weacher and 

floods i n C a l i f o r n i a ; i s chac correcc? 

A.. In 1995? 

Q. Yes . 

A. I b e l i e v e chac was che case, yes. 

Q. And, a f c e r Mr. Moyers departure i n che 

seconi and c h i r d q u a r t e r s . Southern P a c i f i c 

s u f f e r e d losses i n net income? 

A. That's crue. You know, i c mighe be 

h e l p f u l chat I make an o b s e r v a t i o n of several 

Chings. This r a i l r o a d i s very d i f f i c u l t co make 

an assessmenc quarcer by quarcer. Whac's 

imoo^cant here are trends i n c h i s business. This 

is long-term bu.«'ness. 
so. wb l e some of your observations are 

.\LDERSON RFPORTING COMP/̂ >'Y INC. 
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Anschutz Tr. at 239-241 

3 9 

A. I was not aware of chac. 

Q. Are you aware c h i c chey a r s concerned 

chac BN/SF h. s no o b l i g a c i o n co i: ,esc a n y c h i n g 

i a Che l i n e r , over which i c would have crackage 

r i g h c s under chac agreemenc? 

A. I don'C f i n d chac co be p e c u l i a r . I 

n:\ean i s n ' t Chac whaC mosc Crackage r i g h c s 

i n v o l v e ? 

fl-'t I Q- I t may w e l l be. Buc l e c me c r y che 

J que.'icion on you c h i s way, would you expecc chat 

3N/SF w o u l d have more o f an i n c e n t i v e t o operace 

o v e r y o u r c e n t r a l c o r r i d o r i f i t had some 

invescmenc i n i c as compared co noc h a v i n g some 

*-f4 invescmenc i n i c ? 

A. I would c h i n k c h e i r i n c e n c i v e Co 

operace i s i s ct.ere a s c r o n g c o a l markec c h a t 

t h e y can s h i p c o a l i n . I mean I don't sea that: 

i t w o u l d work any d i f f e r e n t chan any ocher sec of 

t r a c k a g e r i g h t s . And many people o p e r a t e v e r y 

p r o f i t a b l y as you w e l l know over t r a c k a g e r i g h t s . 

Q. W e l l , l e t me ask you t o suppose t h a t 

UP/SP had n e g o t i a t e d che f o l l o w i n g arrangement 

v i t h 3N/SF, t n a t BN/SF had Co pay a ^amp sum f e e 

a t o r about t h e b e g i n n i n g o f each year i n o r d e r 

t o o p e r a t e o v e r the Rio Grande l i n e s . Would you 

AXDERSON REPORIING COMPASY, CSC. 
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expect under such an arrangemenc, i f t h a t had 

seen che cerms, chac BN/SF would have more of an 

iacf.'nciv- CO operace chere i f thac amounc would 

cheu be ap p l i e d againsc any crackage fees chac 

would be charged? 

MR. CUNNINGHAM: ObjecCion as co form. 

PY MR. McBRIOa: 

Q. YOU may answer. 

A. There are many d i f f e r e n c kinds of 

crackage fees I suppose. I'm c e r c a i n l y no expert 

i n chem, Mr. McBride. alchough I muse say I've 

aever heard of one ^uice l i k e chac. Yeu're 

saying would chey be more inceresced i n chem i f 

chey owned chem or i f they made an investment i a 

chem. 

I suppose t h a t r e l a t e a t o could they --

would i t be more p r o f i t a b l e f o r BN i f they 

invesced c a p i c a l i n them. I don't know che 

answer Co chac. I can give you ora example I do 

know, i f i c would he2.p. 

Q. Feel f r e e . 

A. From Kansas Cicy t o Chicago, very 

i m p o r t a n t segment of our r a i l r o a d as you know, I 

had the chance t h r e e or f o u r years ago. SP had 

Che chance chree or fo u r years ago, co buy thac 

ALDER50N REPORTING COMPANY, INC. 
(202)28»-2i»0 (800) FOn OEPO 

n n :Mn ST.. i>4.w.. •''^ R-OOfl / W A S H I N G T O N , O . C . 2000s 



24 1 

, i n e . t h e r e f o r e , m.iking t h e c a p i t a l i nvestment i n 

l i , e l i n e , from another r a i l r o a d . We chese n o t 

-o. we chose i n s t e a d co go on t r a c k a g e r i g h c s on 

che BN. And we've b u i l t t h a c b u s i n e s s up coday 

CO 12 o r IS c r a i n s a day i n aach d i r e c c i o n . 

Q. Lec me ask --

A. So i c ' s v e r y p r o f i c a b l e . And we don'c 

own che r a i l r o a d , somebody e l s e does. 

Q. Had you purchased chac l i n e from Kansas 

C i t y CO Chicago, would you have f e l c a g r e a c e r 

u r g e n c y abouc u s i n g i c as opposed co the t r a c k a g e 

r i g h t s t h a t you o b t a i n e d t r o i \ BN? 

A. No. because we use ^ t anyway. 

Q. I f BN'S o b l i g a t i o n were co m̂ k«» an 

u p - f r o n c paymenc co UP/SP and chen have chac 

c r e d i t e d a g a i n s t i t s use o f t r a c k a g e r i g h t s o v e r 

Che Rio Grande l i n e s , would you expect t h a t i t 

w o u l d f e e l some g r e a c e r u r g e n c y about u s i n g t h o s e 

t r a c k a g e r i g h t s ? 

A. A g a i n I t h i n k i t ' s g o i n g t o depend on 

Che c o a l marke-.s and can t h e y h a u l the c o a l t o 

m a r k e t . I don't know i f i t ' s ̂ 'oing t o 

i n c e n t i v i z e them t o use i t any more t h a n 

o t h e r w i s e . 

Q. Ara you aware of BN/SF ha v i n g 
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observer. I would say i t would have been b e t t e r 

CO have won chan co have l o s e . 

Q. I cake i c from youL p r i o r cescimony 

which-.I'm not going co go back through chac you 

had a s i m i l a r concern abouc the 3N/SF merger? 

A. We f i l e d i n t f t a t case. Is t h a t what 

you mean? 

Q. Yes. You were concerned about the 

impact of tha t merger on your r a i l r o a d s t o o , were 

you not? 
A. We f i l e d i n thac case as w e l l . 

Q. A l l other t h i n g s being aqual. do you 

p r e f e r to >.wn a l i n e or have trackage r i g h t s over 

i t ? 

A. I t h i n k i t depends. Trackage r i g h t s 

come i n many d i f f e r e n t forms and i n many 

d i f f e r e n t ways. So I t h i n k you nead to look a t 

tha f a c t , number one. Number twc, I t h i n k I have 

p r e v i o u s l y t e s t i f i e d I'm noc an expert i n these 

m a t t e r s so please don't l e t me sound l i k e one. 

And lasc of a l l , d i r e c t e d t o y:>ur question, i s i c 

beccer to own than t o have trackage rights., and I 

would say I chink chac depends. 

Southern P a c i f i c probably has o n e - t h i r d 

t o h a l f of i t s business ope?-ating over trackage 
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1202)289-2290 >«00l F0« 05PO 

1111 ST , N.W . * l h fVOOR / WASHINGTON. O.C , 20005 



257 

•3 

e i g h t s from v a r i o u s r a i l r o a d s . And those 

crackage r i g h t s work c r e t t y w e l l . And we have 

b u i l t up our b u s i n e s s on thac b a s i s . I f I c o u l d 

j u s c f i n i s h . 

And chere have been s e v e r a l i n s c a n c e s 

Chac I can r e c a l l where we had che r i g h c co own 

and we chose co have cr a c k a g e r i g h c s i n s c e a d . I 

gave an example, Chicago co Kansas Cicy. Anocher 

example a c c u a l l y has been f r o m Pueblo co 

H e i i n g c o n . UP has a l w a y s haen w i l l i n g t o s e l l me 

Che l i n e . buC I never chose t o buy i t because I 

would r a t h e r have c r a c k a g e r i g h c s . 

Q. YOU l a d i c a c e d an underscandmg of c h . 

d i f f e r e n c e s m c r a c k a g e r i g h c s parcway mco c h a t 

answer, d i d you noc? 

A. Old I whac, s i r ? 

Q. YOU i n d i c a t e d t h a t you u n d e r s t o o d t h a t 

chere were d i f f e r e n c e s i n t y p e s of t r a c c a g e 

r i g h t s . 

A. I j u s t n o t e d t h a t t h e r e are a v a r i e t y 

o f t h i n g s t o assess i n t r y i n g t o v a l u e t r a c k a g e 

r i g h c s . 

Q. Do you u n d e r s t a n d t h a t che t r a c k a g e 

r i g h t s 3N/SF g e t s o v e r t h a Rio Gr.r.de l i n e s a r e 

j u s t r i g h t s t c s e r v e c e r t a i n p o m : alona t h e 
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Schmalensee? 

A. I'm not sure what you mean by f a m i l i a r 

w i t h . 

Q. Do you know who he is? 

A . I do . 

Q. I s he a r e p u t a b l e ecor iomis t? 

A . I w o u l d say so, y e s . 
Q. Are you f a m i M a r w i t h h i s t e s t i m o n y i n 

che BN/SF case? 

A. I ac leas e was f a m i l i a r w i c h i t . 

T c a n ' t say I'm t o o f a m i l i a r wich i t now. I do 

have a r e c o l l e c t i o n chac he c i c e d c h i s paper m 

p r e c c y much che sar^e way chac I ' c i c t d i t 

here . 

Q. Thac's your r e c o l l e c c i o n ? 

A. Thac's my r e c o l l e c c i o n , yes. 

Q. On page 7 o f your scacement, paragraph 

3 i n p a r t i c u l a r . 
A. Paragraph numbered 3? 

Q. Yes. 

A. Yes. 

Q. Jus t r e v i e w chac co y o u r s e l f 

I n c o n s i d e r i n g whether e f f i c i e n c i e s 

c o u l d be ac h i e v e d uhrough ncnmerger a l t e r n a t i v e s 

as s t a t e d i n chac p a r a g r a p h , i s i t s u f f i c i e n t m 

ALDERSON REPORTING COMPANT, INC. 
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your view t h a t t h e r e i s an a b s t r a c t or 

c h e o r e t i c a l p o s s i b i l i t y of such a nonmerger 

a l t e r n a c ive? 

A. w e l l , c e r c a i n l y h a v i n g a c.heorecical 

p o s s i b i l i t y i s an i m p o r t a n t a s p e c t . But a l s o 

i n v o l v e d here i s che face ch^C t h e i n d u s c r y i s 

o b s e r v i n g i s implemenc i.ng loc." o f nonmerger 

a l c e r n a c i v e s Chrough which c h e y ' r e geceing 

e f f i c i e n c y g a i n s of che k i n d c l a i m e d i n c h i s 

merger a p p l i c a t i o n . And i t ' s my p r o f e s s i o n a l 

o p i n i o n chac chere i s a burden on c';e a p p l i c a n c s 

CO make some showing chat g a i n s cha-. chey're 

p r o j e c c i n g from che merger c o u l d nor., i n f a c t , be 

a c h i e v e d by nonmerger a l c e r n a c i v e s . 

Q. I n c o n n e c c i o n wich y o u r scaCemenC i n 

p a r a g r a p h No. 3 on page 7. does i t make any 

d i f f e r e n c e thac the nonmerger a l t e r n a t i v e i s 

w h o l l y unprecedented? 
A. I don't know W-.ac you mean by If^es i c 

make any d i f f e r e n c e ? 

Q. I choughe you were p a u s i n g . Are you 

f i n i s h e d w i c h y o u r answer? 

A. Yes. I'm f i n i s h e d w i t h my q u e s t i o n . 

Q. W e l l , as I u n d e r s t a n d y o u r t e s t i m o n y , 

y o u ' r e s a y i n g t h a t t he v a r i o u s e f f i c i e n c i e s and 

ALDERSON REPORTING COMPANY. INC. 
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b e n e f i t s t h a t are i d e n t i f i e d m che a p p l i c a t i o n 

s h o u l d noc be c o n s i d e r e d because i c ' s p o s s i b l e 

-hac Chey c o u l d have been a c h i e v e d by nonmerger 

a l c e r n a c i v e s ; i s Chac a f a i r scaceme_nc? 

A. Noc o n l y p o s s i b l e , buc chere's soxe 

l i k e l i h o o d chac chey would be a c h i e v a b l e wichouc 

c h i s merger c a k i n g p l a c e . 

Q. HOW much l i k e l i h o o d w o u l d be necessary 

i n y o u r view? 

A. W e l l , a n y c h i n g chac has any l i k e l i h o o d 

ac a l l s h o u l d be c o n s i d e r e d , I would imagine 

chere a r e some a l c e r n a c i v e s chac have h i g h e r 

l i k e l i h o o d s o r , i f you l i k e , l o w e r coses of 

i m p l e m e n c i n g Chan o c h e r s . BuC chac doesn'c mean 

we s h o u l d i g n o r e s ones 3usc because chey haven'c 

beer, done coday. 

Ai'cer a l l , e h i s i n d u s e r y i s f i g u r i n g 

ouc new ways eo do c h i n g s a l l che cime and i s 

a c n i e v i n g p r o d u c c i v i c y g a i n s ac an unprecedenced 

r a c e . And by d e f i n i c - . o n many o f chese 

p r o d u c c i v i c y g a m s i n v o l v e c h i n g s ehae hav- never 

been done b e f o r e . Ocherwise, chey wouldn'C be 

p r o d u c c i v i c y g a i n s . 

Q. So, i f t h e r e i s a t h e o r e t i c a l 

p o s s i b i l i t y ehae a p a r t i c u l a r b e n e f i t can be 

.VLDERSON REPORTING COMP.ANY, INC. 
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of che p r o p o s i t i o n thac p r o d u c c i v i c y growch m 

,he m d u s c r y has averaged 5.9 percenc a n n u a l l y 

over che f i v e - y e a r p e r i o d 1989 co 1934? 

A. Yes. 

Q. I f you c o u l d ju^C show how you used 

r a b l e A o r cabl e B i n your a n a l y s i s -

A. w e l l , we see che l a s t l i n e on t h i s 

page, i c says che proposed f i v e - y e a r p r o d u c c i v i c y 

crend c a l c u l a c e d u s i n g a geomecric average i s 

1.059 o r 5.9 percenC per y e a r . This as p u b l i s h e d 

by t h e S u r f a c e T r a n s p o r c a c i o n Board i s che 

p r o d u c c i v i c y crend f o r che Class I r a i l r o a d 

i n d u s c r y o f ehe Uniced Scaces. 

And c h i s was an imporcanc pare of my 

a n a l y s i s . I t ' s r e f e r e n c e d e x p l i c i t l y here under 

Che l a b o r s a v i ngs s e c c i o n . 3uc e h i s , i n f a c e , 

p l a y e d a r o l e i n my p r o f e s s i o n a l judgmenc 

Chroughouc my v e r i f i e d s t a t e m e n t m cerms of 

s p e c i f y i n g a b a s e l i n e of 5.9 percenc per year as 

a l i k e l y p r o d u c c i v i c y c r e n d o r . i f you l i k e , 

e f f i c i e n c y improvemene ehae i s ongoing m che 

r a i l r o a d i n d u s e r y and i n my p r o f e s s i o n a l judgment 

s h o u l d have been caken m c o accounc by a p p l i c a n c s 

and e x p l i c i c l y shown how a p p l i c a n t s b e l i e v e t h a t 

merger i f tihere i s a merger, t h a t , i n f a c t , i t 
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would be able co produce p r o d u c t i v i t y 

.^provemencs over and above t h i s i n d u s c r y crend. 

Q. You are f a m i l i a r wich ehe c a l c u l a c i o n s 

r e f l e c c e d on cabl e A and B? 

A. Yes. 

Q. The 5.9 p e r c e n c i s d^-rived from che 

number p r e c e d i n g i c , che 1.059; i s chac c o r r e c c ? 

A. Yes. 

Q. Can you e x p l a i n how che 1.059 number i s 

d e r i v e d from che o c h e r numbers on che cabl e ? 

A. Yes. The l a s c column chaC says 

p r o d u c c i v i c y change s o r r y , cn c a b l e 3, che 

column furchese co che r i g h c says p r o d u c c i v i c y 

change, column 1 p l u s column 2 -- s o r r y , column 1 

d i v i d e d by column 2. These are whac are c a l l e d 

p r o d u c c i v i c y r e l a c i v e s . 

I f you s u b c r a c c e d ore from each o f 

chose f i v e numbers, i c would g i v e you che 

p r o d u c t i v i t y change o r I guess -- s p e c i f i c a l l y 

s u b t r a c t one and m u l t i p l y by 130, i t would g i v e 

you Che annual percencage chang:^ i n r a i l r o a d 

p r o d u c e i v i c y . 

Whac ehe S u r f a c e T r a n s p o r c a c i o n Board 

does i n o r d e r t o average t h e i n f o r m a t i o n f r o m 

t h e s e f i v e y ears i s t o m u l t i p l y chese f i v e 

ALDERSON REPORTING COMP.ANY. INC. 
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f i g u r e s t o g e t h e r and t h e n cake che f i f : h rooe . 

:».id, i f you do chac.. you gec che number L.0 5 9. 

Q. T.ooking ac column 3 t o r 1 9 90, does cha' 

e x p l a n a c i o n suggest Chac che p r o d u c c i v i c y change 

f o r Chac yea., was S.7 perc^^nc? 

A. Yes. 

Q. And whac would ehe change i n 193 1 have 

been? 

A . 

Q. 

A. 

Ic would be minus Cl .8 pe-canc. 

And i n 19 9 2? 

IC wculd be p o s i c i v e 19.0 p e r c e n t . 

How f a r back has che ICC been 

c a l c u l a c i n g ch«se p r o d u c c i v i c y changes? 

A. I b e l i e v e ehe f i r s c y ear was 1982. 

Thac wouldn'C be che f i r s c y*ar chey had a 

c r e n d . Buc, i n cerms o f compucing crends, che 

ICC began doing t h i s compucacion i n 1939. And i n 

1989 chey had f i g u r e s f o r 1982 chrough 1987 I 

b e l i e v e . And chey have been u p d a c i n g c h i s s e r i e s 

ever s i n c e 1939. 

T h e i r p r o c e d u r e s have v a r i e d somewhac 

over cime i n cerms o f how many y e a r s chey i n c l u d e 

i n che average. Buc each s p r i n g che ICC f r o m 

1 939 t o 1 9 9 5 have p u b l i s h e d a p r o d u c t i v i c y t r e . i d 

u s i n g c h i s approach o r u s i n g e s s e n t i a l l y t h i s 
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approach, w i t h some minor changes i n the approach 

over the years. Now, i n 1996 Che Surf a c e 

T r a n s p o r c a c i o n Board has caken ur c h i s cask of 

p u b l i s h i n g che c r e n d i n p r o d u c t i v i t y g r o w t h f o r 

che Clasa I r a i l r o a d i n d u s c r y 

Q. They haven'c p u b l i s h e d c h e i r f i n a l 

numbers yec, have Chey? 

A. I don'C know whaC you me i n . 

Q. Well, t h e documenc we're l O o k i n g aC i s 

a requesc f o r commencs on a proposed number. 

A. Mine says d e c i d e d F e b r u a r y 21, 1996. 

Q. Do you know whecher any f u r c h e r o r d e r 

was i s s u e d p c s c p o n i n g che e f f e c e i v e daCe? 

A. Noe er. my knowledge. 

Q. I f you l o o k e d ac 1992, '93. and '94, as 

I underscand che e x p l a n a c i o n you j u s c gave, chac 

would i n d i c a c e che an n u a l p r o d u c t i v i t y change was 

s l o w i n g down c o n s i d e r a b l y . Would t h a t be a ^ a i r 

r e a d i n g of i t ? 

A. W e l l , i t ' s s l o w i n g down t o the t r e n d 

r a t e . I mean t h e r e are g o i n g t o be y e a r - t o - y e a r 

v a r i a t i o n s . You c o u l d choose any two y e a r s . 

Q. I under.<;cand. I j u s t wanted t o mak,-

sure I understand. IIIIKIHHHI' 

A. W e l l , t h e numbers -- I mean you d i d n ' t 
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f i n i s h . The you asked me what t h e percentage was 

1990, '91, and '92. I f you completed the 

s e r i e s , the nu.nber f o r 1 9 9 3 i s 9.7 p e r c e n t and 

f o r '94 i s 5.3 p e r c e n t . And, a l t h o u g h 1994 i s a 

whis k e r below 5.9, t h i s column c e r t a i n l y does not 

suggest co me a d e c l i n e i n che c r e n d . 

I n c e r e s c i n g l y enough, che b e g i n n i n g and 

che end o f che s e r i e s i s v e r y c l o s e Co che 5.9. 

I f you d i d a r e g r e s s i o n a n a l y s i s on c h i s , I 

suspec t you would f i n d an i n c r e a s e i n ehe crend. 

Buc Chat 3 j u s c ehe danger o f -- w e l l , chere was 

e x c e n s i v - d i s c u s s i o n ae che ICC abou'. how many 

years s h o u l d we use Co d i v i n e a c r e n d . 

And ehe r a i l r o a d s were adamanc chac i n 

no case s h c u l d i c be l e s s Chan f i v e y e a r s . I n 

fci.cc, thst r a i l r o a d s were i n f a v o r o f do i n g more 

ye a r s . And f o r a p e r i o d i t was up as h i g h as 

l o o k i n g a t e i g h t y e a r s . But I t h i n k moat people, 

would agree t h a t you don't want t o l o o k at l e s s 

Chan f i v e years Co d e c i d i a crend or Co decermine 

whac a ernnd might be. 

Buc, give-n che f a c e chac business 

c o n d i t i o n s change >-id economic c o n d i t i o n s change, 

t h e r e are gomg t o be ups and downs i n t h i s 

s e r i e s . And t h e ICC s a i d we need t o have a 
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Christensen Tr. at 107-1 OS 

I 0 

che a p p l i c a t i o n understates the labor savings 

because even more jobs w i l l be sned chan were 

p r o j : c t e d ? 

A. No, I'm not aware cf t h a t . 

Q. I n your view i s t h a t l i k e l y to be the 

case, i f you have a view? 

A. I haven't done an analys i s of how many 

jobs are l i k e l y to be shed, so I don't have an 

o p i n i o n on t h a t . 

Q. On page 12 of your statement, you r e f e r 

CO ehe p o s s i b i l i t y t h a t excess labor shed by UP 

and SP w i l l be employed by BN/SF i n connection 

w\ch the tra c k a g * r i g h t s agreement between UP/SP 

and BN/SF. 

A. Yes. 

Q. Have you e v e r s t u d i e d the employment 

e f f e - t of t rackage r i g h t s agreements? 

A. No, I have n o t . 

Q. Do you know whether a r a i l r o a d ' s 

o p e r a c i o n s pursuanc eo crackage r i g h c s r e q u i r e s 

as many employees as o p e r a c i o n over i c s own 

1 i .n e s ? 
A. I don'e know. 

Q. Do you have any i n f o r m a t i o n abouc 

whether BN/SF plans t o h i r e a d d i t i o n a l employees 

.ALDERSON REPORTING CO.MP.\NY. INC. 
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,n c o n n e c c i o n w i t h i t s o p e r a c i o n s o v e r che 

crackage r i g h c s i n v o l v e d i n c h i s p r o c e e d m g ? 

A. I don'e know, buc I would be ascounded 

i f chey c o u l d , i n f a c e , r e a l i z e 

I d d i e i o n a l revenues f r o m h a u l i n g f r e i g h c o v e r 

c r a c k s .nd noc employ a v e r y l a r g e amounC 

a d d i t i o n a l l a b o r m o r d e r t o r e a l i z e t h a t 

suppose we were t o cake o n l y c w o - u h i r d s 

che amounc of l a b o r ehae i s used on a v e r r g e f o r 

c r a f f i c . Thac would be s u f f i c i e n c m i c s e l f co 

wipe out Che 39 m i l l i o n m ac i s l e f t a f t e r I 

s u b t r a c t out t h e I S . m i l l i o n from t h e i n d u s c r y 

c r e n d and che 8 m i l l i o n from che l a b o r premium, 

che wage premium. 

Q. I cake i e yeu d i d noc on b e h a l f o f ehe 

. r,, rrar anv i n f o r m a c i o n 
J u s c i c e l e p a r t m e n c eo t r y t o g e t any 

ab o u t BN/SF-s p l a n s i n c h i s regard? 

A. I d i d n o t . 

Q. 'And, .c, f a r as y=a kno», BN/SF may 

P l a n t o handla t h e added b u s i a e = s wt'.n £a.r ..wer 

a d d i t i o n a l employees t h a n t h e number of employees 

t o be shed by UP and S?? 

A. I t may w e l l be fewer. But the merger 

a p p l i c a t i o n doesn't r e c o g n i z e any a d d i t i o n a l 
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f 

l a b o r . And s u r e l y t h a t ' s got t o be wrong. 

Q. Page 14 o f your s t a t e m e n t , abou'- the 

m i d d l e of che page, chere's a senCence b e g i n n i n g , 

w h i l e nonmerger a l c e r n a c i v e s . Do you see thac? 

A. Yes. 

Q. You go on t o say m^y noc always be 

p e r f e c e s u b s c i t u e e s f o r che s e r v i c e s of merged 

c a r r i e r . Whac are soT.a of the reasons why thaC 

i s t h e case? 

A. W e l l , Chis j u s c a l l o w s f o r ehe 

p o s s i b i l i t y chac Chere are esses where a merged 

r a i l r o a d c o u l d e f f e c e somewhac more i n Che way 

of -- c r c o u l d p r o v i d e s i m i l a r s e r v i c e s . c r lower 

cose or p o s s i b l y enhance s e r v i c e s . Sue I have 

noc done an a n a l y s i s o f such cases. 

Q, Are you s a y i n g you haven'C done any 

a n a l y s i s o f che excenc co which nonmerger 

a l c e r n a c i v e s may be s u b s t i t u t e s f o r merger and 

v i c e v e r s a as t o a p a r t i c u l a r p o t e n t i a l b e n e f i t ; 

i s t h a t a f a i r s t a t e m e n t ? 

A. Sure. 

.Q, F u r t h e r i n t h a t sentence, you r e f e r t o 

-1 s u b s t a n t i a l f r a c t i o n . Did you q u a n t i f y t h a t 

f r a c t i o n i n any way? 

A. No, I have n o t . 
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Christensen Tr. at 159-162 
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159 

l i k e l y t h a t one c o u l d segregate che end-eo-end 

aspeccs of a p a r c i c u l a r merger from che 

h o r i z o n c a l aspeccs o f a p a r c i c u l a r merger f o r 

purposes of Che work chac V e l c u r o and Berndc have 

done ? 

A. Thac would be exCremely d i f f i c u l c Co 

do. As we've s a i d many e i m i s t o d a y , i c ' s noc 

n e c e s s a r i l y i m p o s s i b l e . Buc I have noc seen a 

r e s e a r c h paper o r p r o j e c c chac has a method f o r 

d o i n g Chac. 

Q, I'm g o i n g Co r e c u r n Co a n o t h e r p o i n t 

r a i s e d by Mr. N o r t o n . I n f a c t , t h i s wss the one 

where I b e l i e v e you had asked whs-her he wanted 

your views and he s a i d noc r i g h t now. And I'm i 

l i t t l e b i t more c u r i o u s t h a n he was I t h i n k . The 

r u e s t i o n r e l a t e d 

MR. NORTON: Ju s t remamber wr.at 

happened t o t h e c a t . 

BY MR. MCGEORGE: 

Q. T h i s r e l a t e s t o whether you had any 

views on whether the b e n e f i c s i n c l u d i n g cose 

r e d u c c i o n s due Co d e r e g u l a c i o n w i l l concinue i n 

che f u t u r e . Do you, i n f a c t , have any views on 

t h a t ? 

A. Yes. At the time of d e r e g u l a t i o n of 
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H 

is 

160 

t h e Staggers Act — t h e r e was a l o t of s k e p t i c i s . n 

chac chere r e a l l y were s u b s c a n c i a l p r o d u c c i v i c y 

g a i n s or e f f i c i e n c y improvemencs chac U.S. 

r a i l r o a d s c o u l d a c h i e v e . BuC Che re_cord has 

shown ehae chere has been a seeady a c c e l e r a c i o n 

of p r o d u c c i v i c y qrowch; p r i o r Co che Seaggers 

ACC, ehe cr e n d i n p r o d u c c i v i c y growch f o r che 

i n d u s e r y was on che o r d e r of 1 percenc. 

I n che yea r s immediacely f o l l o w i n g 

d e r e g u l a t i o n , i e was a p p r o x i m a c e l y 2 percenC. 

And, by che laCe e i g h c i e s , ehe t r e n d was showing 

i n ehe range o f 4 percenc. And, i n che l a s c few 

y e a r s , t h e c r e n d has a c c e l e r a c e d Co n e a r l y S 

percenc. And che mosc recenc p u b l i c a c i o n as I 

i n d i c a c e d from Che Su r f a c e T r a n s p o r c a c i o n Board 

i n d i c a c e s a c r e n d of p r o d u c c i v i c y eo che r a i l r o a d 

i n d u s e r y o f 5.9 percenc. 

That i s Che h i g h e s t p r o d u c c i v i c y growch 

c r e n d f o r t h i s i n d u s t r y t h a t I have ever seen 

measured by anybody over any p e r i o d of t i m e . 

And, g i v e n t h a t momentum and t h i s a c c e l e r a t i o n , 

i n my p r o f e s s i o n a l o p i n i o n , we're going t o see 

w i t h t h i s momentum improvements of p r o d u c t i v i t y 

f o r q u i t e some y e a r s t o come. 

Q. YOU have s p e c i f i c a l l y d i s c u s s e d a 5.9 
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23 

p e r c e n t i n d u s t r y p r o d u c t i v i t y g a i n t r e n d w i t h 

r e s p e c t Co che l a b o r componenc of che b e n e f i c s 

c l a i m e d by a p p l i c a n c s . Do you nave any b a s i s f o r 

making a p r e d i c c i o n on ocher items o_ther than 

l a b o r t h a t would f i t i n t o t h e c a t e g o r i e s of 

merger b e n e f i t s c l a i m e d on t h e a p p l i c a n t s ? 

A. Yes I should make c l e a r t h a t the 5.9 

p e r c e n t number p u t f o r t h by t h e Surface 

T r a n s p o r t a t i o n Board does n o t a p p l y s i m p l y t o 

l a b o r , i t a p p l i e s t o a l l of t h e resources used i n 

ehe r a i l r o a d i n d u s c r y . 

And., m face , I hope I d i d . io t m i s l e a d 

anyone by U s c u n s i n g chac p r o d u c c i v i c y erend 

s p e c i f i c a l l y i n ehe l a b o r s e c c i o n , because l a b o r 

i s a l a r g e cose cacegory and i t i s r e l e v a n t . And 

1 showed some o t h e r i n f o r m a t i o n t h a t i n d i c a t e d 

t h a t , i n f a c t , t h e r e have been s u b . g t a n t i a l l a b o r 

improvements, e f f i c i e n c y improvements i n the 

r a i l r o a d i n d u s c r y . 

But what che r a i l r o a d s o r r y , whac 

Che Su r f a c e T r a n s p o r c a c i o n f i g u r e shows i s chac 

averaged, over a l l cypes of r e s o u r c e s ehat t h e 

r a i l r o a d s use, they have t h i s t r e n d i n 

p r o d u c c i v i c y o r an e f f i c i e n c y o f improvements. 

And, t h e r e f o r e , t h a t same l o g i c t h a t I used i n 
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Che seccion on labor benefics arplxes equally 

well CO Che ocher claimed benefits.. 

When we ta l k about cost savings by 

,,,cu, of labor becoming more productive, wo--d 

. rhac Chere i s a p o s s i b i l i c y to see you expect chac cnece J. = e-
in. senior managemtinc s i m i l a r improvements m senia 

produccivicy wichouc a merger? 
H,ir,w as I iusc indicaced in A. Yes, certainly, as L 

response to a previous question, that 5.9 

percent, there's no reason not to consider that 

.cross the board with a l l resource categories 

employed by the r a i l r o a d industry. 

J we talked about transaction costs, 

s p e c i f i c a l l y I t h i n . :u . Norton asKed you whether 

there were transaction costs attributed to 

negotiating voluntary cooperativ., agreements 

Short o£ merger by two or more railroads. Are 

Chere transaction costs involved in either 

negotiating or ootaining regulatory approval o« 

or implemeneing mergers? 

A. Yes, there are. 

Q DO you have any opinion as to whecher 

Chose are t r i v i a l or some factor beyond t r i v i a l ? 

A. I would say they are d e f i n i t e l y beyon.^ 

c r i v i a l , there are s u b s t a n t i a l transaction costs 
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(202)289-2280 (800) FOR OEPO 

, 1 , 1 I 4 , h ST , N.W . 4th FLOOR / WASHINGTON. O.C. 20005 



Davidson Tr. at 81 

81 

A. Well, I don't chink chere's a general 

answer on chac. The concraccs cha: I'm f a m i l i a r 

wich, where we b i d agains: chem, we win some and 

lose some. As I'm sure you're aware, we had a 

number of chemical companies come co us and ask 

us CO access c h e i r planes so chac chey could gee 

more e f f e c e i v e cransporcacion from cheir poinc of 

view -versus che Souchern P a c i t i c . 

Q. so would i c be your cescimony chac you 

do noc b e l i e v e chac che Souchern P a c i f i c i s 

lec me rescace chat. 

DO you b e l i e v e chac SP i s an aggressive 

p r i c e compecicor? 

A. I t h i n k the Southern P a c i f i c i s an 

aggressive c o m p e t i t o r and I know th a t i n a number 

of cases t h a t they have got business from us 

because they p r i c e d t h e i • service cheaper chan we 

d i d . 

Q. Do you t h i n k t h ^ r e have ever been any 

instances i n which the Southern P a c i f i c has 

p r i c e d at less than f u i l y a l l o c a t e d costs i n 

order t o capture a piece of business? 
A. r chink we have wondered about t h a t at 

t imes, yes. 

Q. Could you elaborate on what you have 
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Draper/Salzman Tr. at 
64-67 
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a v a i l a b l e f o r o t h e r -?e due t o t h e use o f the 

s h o r t e r , f a s t e r , more e f f i c i - n t r o u t e s . 

And t h e n on psge 237 -- I'm s o r r y . 

Yes, t h a t al:30 i n c l u d e s t h e u n i c s r e l e a s e d due t o 

the common p o i n c ceam scv-dies and Che h e l p e r 

locomocives. And Chen on page 237 Chere's an 

i n d i c a t i o n of Che a d d i c i o n a l l o c o m o c i v e s ChaC 

woula be ,-equired due eo Che a d d i c i o n a i c r a f f i c . 

MR. EDELMAN: Thank you. From your 

e x p e r i e n c e would you say i c ' s r e a s o n a b l e eo 

asisume ChaC che c r a f f i c co be ob c a i n e d by 

3N/Sanca Fe would r e q u i r e i e Co use more 

locomocives as a r e s u l c of che c r a f f i c ChaC iC 

w i l : c b c a i n chrough che agreemenc wich UP/SP? 

MP.. SAL.-̂ MAN: IC w i l l hav- Co have some 

locomocives Co handle che c r a f f i c . Whecher Chey 

choose CO operace on a Crackage r i g h c o r over 

c h e i r own r a i i r o a d , whecher ehat w i l l requ.Lre 

a d d i c i o n a l l o c o m o c i v e s on C h e i r pare, I'm noc 

sure, we c o u l d n ' c i d e n c i f y whac BN/SanCa Fe would 

i n c e n d Co do 

MR. aDELMAN: To t h e exCenC ChaC a 

c a r r i ( r r e q u i r e s i n c r e a s e d number of l o c o m o c i v e s 

Co ha n d l e a d d i c i o n a l c r a f f i c , doe.s ehae a l s o 

r e q u i r e a d d i c i o n a l mamcena.ice of equipmenc 
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employ*®^ CO m a i n c a i n Chose l o c o m o t i v e s ? 

MR. SALZMAN: I n g e n e r a l you would Cend 

j-o - h i n k tbac i c would depend upon how they chose 

-o meec c h e i r locomoCive needs i n cerms of 

l e a s e s , new u n i c s , r.aybe chey would gec new unics 

thac would r e p l a c e o l d e r l i e . chaC r e q u i r e d 

a d d i c i o n a l maincenance. So maybe Che c o t a l 

mamcenance needs mighe wash ouC and noC be Chat 

much g r e a t e r . That would be up t o BN/Santa Fe i n 

cerms of how t h e y ch'^se t o meet t h a t need and 

what thac need was. 

MR. EDELMAN: Thank you. Mr. Draper, 

wich respecc co Che s a v i n g s on communicaCions and 

compucers, how were Chose b e n e f i c s Co be 

r e a l i z e d ? 

MR. DRAPER: W e l l , t h e g e n e r a l answer 

i s t n r o u g h t h e merger. What assumptions t h e 

i n f o r m a t i o n t e c h n o l o g i e s people made t o deter>r.ine 

t h e i r number I don't know, 

MR. EDEL.̂ .AN: Okay. I don't know who 

t o d i r e c t t h i s q u e s t i o n t o so I ' l l j u s t throw i t 

o u t . On page 368 t h e r e i s a r e f e r e n c e t o savings 

t o be o b t a i n e d from l i n e abandonments. How does 

t h a t y i e l d b e n e f i t s t o t h e a p p l i c a n t s ? 

MR. DRAPER: W e l l , one answer would 

ALDERSON REPORTING COMPANY, INC. 
1202)289-2260 1800) FOR OEPO 

1111 14th ST., N.W.. 4th aOOR / WASHINGTON. 0 C . 20005 



- i c would be s i m i l a r Co Dale's d i s c u s s i o n 
be -

awhile ago abouc y a r d f a c i l i c i e s chac are made 

su r p l u s i n Che a v a i l a b i l i c y of s a l e and use of 

chose proceeds. A s i m i l a r t h e o r y would h o l d w i c h 

l i n e s chac were Co be abandoned. I f you're 

s e l l i n g whac i s p r i m a r i l y an u n p r o d u c c i v e asseC, 

you can cake che cash from chat s a l e and reinvesC 

i c i n someching thac would be more p r o d u c c i v e . I 

mean chac would o b v i o u s l y be one b e n e f i t . 

MR. EDELMAN: And how i ? thaC 

b e n e f i t -- s o r r y , s c r a t c h t h a t . 

There i s a r e f e r e n c e t o more e f f i c i e n t 

r o u c i n g s on the Cop of page 368. Who b e n e f i t s 

from more e f f i c i e n c r o u c i n g s ? 

MR. SALZMAN: I Chink chac boch the 

r a i l r o a d s and the customers b e n e f i t from the more 

e f f i c i e n t r o u t i n g s . I t r e q u i r e s l e s s r e s o u r c e s 

t o o p e r a t e over the more e f f i c i e n t rouUe, whecher 

i t ' s s h o r t e r , l e s s grades and c u r v e s , reduced 

.notive power r e q u i r e m e n t s . To the extenc chat 

t h a t r e s u l t s i n s h o r t e r , f a s t e r t r a n s i t t i m e s , 

the customer b e n e f i t s t h r o u g h improved s e r v i c e . 

MR. HEMMER: Rich, i f you are a t a 

b r e a k i n g p o i n t , we might t a k e a break now. 
B e f o r e we do, would you l i k e t o s i g n i n 
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f o r t h e r e c o r d . 

MR. LUBEL: Ms. W i l l i a m s , Alan Lubel 

from Troutman Sanders f o r Kansas C i t y Souchern 

Railway-
MR. HEMMER: Why don'C we resume i n 

abouc cen minuCes. 

(Recess) 

MR. EDELMAN: WiCh resp-cc Co the 

c a l c u l a c i o n of l a b o r s a v i n g s , I guess I ' l l ask 

you, Mr. Draper, whaC i s che c a l c u l a t i o n composed 

o f , what t y p e s of sa v i n g s are i n c l u d e d i n Chac? 

MR. DRAPER: My underscanding i s chat 

Che l a b ) r s a v i n g s r e f l e c t s --̂  w e l l , i t was 

decermined by d e t e r m i n i n g n et changes i n head 

count by ICC j o b code, t a k i n g those cnanges i n 

head c o u n t s t i m e s the average compensation tu.c 

t h a t p a r t i c u l a r p o s i c i o n , and th e n a p p l y i n g t h e 

average f r i n g e b e n e f i t s r a t i o f o r t h a t p o s i t i o n 

a g a i n s t t h e compensation, summing a l l the v a r i o u s 

t o t a l s by j o b code t o g e t h e r t o get the cocal 

answer. 

MR. EDELMAN: So i s iC correcC Co say 

Chac no elemenc of change m c o l l e c c i v e 

b a r g a i n i n g agreemencs was f a c c o r e d inco che l a b o r 

s a v i n g s ? 
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t u r n e d over Che summary of b e n e f i c s e x h i b i c s co 

l ^ j - . Rhoades Co puc cogecher che pro formas chac 

scare on page 94. 

MR. McGEORGE: So, i f we had a b r i g h e 

f i n a n c i a l analyse i n our employ, we should be 

able CO Crace chrough Che numbers i n your summary 

of b e n e f i t s Cable and see how chose numbers 

appear i n chese pro forma scacemencs? 

MR. DRAPER: Yes, Che i n f o r m a c i o n 

concained i n che summary of b e n e f i c s i s r e f l e c c e d 

i n Che pro formas. 

MR. McGEORGE: And have you seen any 

work papers chac mighe have been p r e p a r e d by 

Mr. Rhoades? 

MR. DRAPER: No. The o n l y documencs I 

saw chac Mr. Rhoades p r e p a r e d are Che ones Chac 

are i n c l u d e d here s c a r c i n g ac pa'je 94. 

MR. McGEORGE: LeC's g j o f f ehe 

r e c o r d . 

(L:.scussion o f f Che r e c o r d . ) 

MR. McGEORGE: I'm g o i n g Co Cake you 

back b e f o r e Chis merger a p p l i c a c i o n . Kas Union 

P a c i f i c a c h i e v e d any cose s a v i n g s say since 1580 

ehae would noc be a c c r i b u c e d Co mergers? I guess 

maybe Chis i s more you, Mr. Salzman. 
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MR. SALZMAN: Oh, yes. 

MR. MCGEORGE: I f we e l i m i n a c e savmgs 

,hac are r e l a c e d t o mergers, whac are che f a c c o r s 

,nac l e d t o these s a v i n g s , i f you can g i v e me 

30„e of the major f a c t o r s ? 

MR. SALZMAN: The nonmerger r e l a t e d 

savings? 

MR. McGEORGE: Yes. 

MR. SALZMAN: Technology. 

MR. MCGEORGE: Can you g i v e me an 

example. 

MR. SALZMAN: Hi g h e r horsepower 

l o c o m o t i v e s , improvements i n maintenance of way 

equipment, computer systems, t h i n g s l i k e t h a t . 

MR. MCGEORGE- Any o t h e r f a c t o r s ? 

MR. SALZMAN: Changes i n l a b o r 

agreements. 

MR. MCGEORGE: .f^nything else? 

MR. SALZMAN: I'm sure t h e r e are o t h e r 

t h i n g s . Those are the t h i n g s t h a t come t o mind 

r i g h t now. 

MR. MCGEORGE: I use 1980 as k i n d of a 

co n v e n i e n t d a t e f o r t h i n k i n g i n terms of when the 

d e r e g u l a t i o n era began. Has t h a t been a f a c t o r 

do you t h i n k i n terrr.s o f r a i l r o a d s a c h i e v i n g cost 
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• savings? 

W MR. SALZMAN: I'm not sure t h a t 

f t d e r e g u l a t i o n i t s e l f r e s u l t e d i n cost s a v i n g s . I t 

p r o b a b l y was an i n s t i g a t i n g f a c t o r i n r e q u i r i n g 

che r r - i i l r o a d s t o g e n e r a t e a d d i t i o n a l cost 

s a v i n g s . 

MR. McGEORGE: Okay. And how do you 

see t h e d e r e g u l a c i o n as an i n s c i g a c i n g f a c c o r and 

Chen k i n d o f whac f o l l o w e d c h i s chac d i d have an 

impacc on r a i l r o a d savings? 

MR. SALZMAN: Would you --

MR. McGEORGE: I'm C r y i n g Co f o l l o w up 

on your answer. You s a i d chac d e r e g u l a t i o n mighe 

have been an i n s c i g a c i n g f a c c o r . Maybe you can 

j u s c f o l l o w chac up, whac ocher f a c c o r s were 

i n s e i g a e e d by d e r e g u l a c i o n ? 

MR. SALZMAN: We l l , iC's Che f a c t 

Chac I'm noC sure I'm answering your q u e s c i o n 

p r o p e r l y . Because ra c e s d e c l i n e d , you know, we 

needed t o reduce c o s t s . Some of these are merger 

r e l a t e d c o s t s , some are due t o the o t h e r f a c t o r s 

we mentioned. L i k e we would see, you know, t h e 

b e n e f i c s chac we're showing here i n che. summary 

of b e n e f i t s p l a n as b e i n g a key f a c t o r i n terms 
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.hat we can u t i l i z e t o h e l p make o u r s e l v e s more 

co m p e c i c i v e . 

MR. McGEORGE: Did compecicive 

p r e s s u r e s becor^ an i n s c i g a c i n g f a c c o r f o r cosC 

savings? 

MR. SALZMAN: W e l l , c o m p e t i t i o n was 

always t h e r e . t u t I t h i n k t h e r a t e base 

c o m p e t i t i o n , some of tha t h i n g s l i k e what we saw 

,n che access Co Powder R i v e r Basin and whac 

happened co r a t e s chere, whac we saw wich races 

even a f c e r our Kacy merger and whac's happened Co 
markecs. 

rates *n various p<yv'i-ir9^ • 

The average revp.nueT have been coming 

down and t h e r a i l r o a d s nave been f o r c e d t o b r i n g 

C h e i r coses down i n l i n e . And mergers are one 

source of Chose b e n e f i e s co help us scay 
compeC i c i v e . 

p • of course, we're a l s o d e a l i n g , of 

co u r s e , noc ....y w i c h compecicion w i c h i n che 

i n d u s c r y , buC we have co d e a l wich che 

compe c i c i o n inCramoda1ly , whereas, you know, 

4 " ; ^ - ^ s ™ c r u c k l i n e s chaC -.re more e f f i c i e n t , 

' t h e y have new equipment, more f u e l e f f i c i e n t 

equipment. There's p r o b a b l y l e s s of the 

t r u c k l o a d market or not a whole l o t of the 
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t r u c k l o a d market t h a t ' s n ot u n i o n i z e d , wages have 

come down. So i t ' s a c o m p e t i t i v e b a t t l e o ut 

chere . 

MR. McGEORGE: Do I u n d e r s t a n d i t 

c o r r e c t l y t h a t you di d n ' c have che same p r e s s u r e 

on r a c e s d u r i n g k m d of che golden age of ICC 

r e g u l a c i o n chac you've had s i n c e Che d e r e g u l a c i o n 

era began r o u g h l y m 1980? 

MR. SALZMAN: W e l l , I'm noC a markecing 

p e r s o n . BuC I Chink you have an a d d i c i o n a l 

f a c c o r chere. You have eo remember Chac che 

compecicion beCween r a i l r o a d s and che ocher modes 

had been chere beforeha.id, you know, w i c h t r u c k . 

So t h a t was a f a c t o r . But I t h i n k t h e 

c o m p e t i t i o n , b o t h i n t e r m o d a l l y and i n t r a m o d a 1 l y , 

has g o t t e n s t r o n g e r and where we see some o f the 

b e n e f i t s from the .nerger here h e l p i n g us be 

c o m p e t i t i v e . 

MR. McTEORGE: Because t h a t c o m p e t i t i o n 

has f o r c e d r a i l r o a d s t o c u t c i s t s and become more 

e f f i c i e n t , r i g h t ? 

MR. SALZMAN: R i g h t . 

MR. McGEORGE: I ' l l ask you, from the 

UP p e r s p e c t i v e , have you g e n e r a l l y had access t o 

c a p i t a l markets i n o r d e r t o f i n a n c e improvemencs 
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1 A. Well, che history would t e l l us that. When 

2 the railroads were subject to regulation in the '60s 

3 and '703, they were performing poorly, and when they 
deregulated 

4 got rfe^egrulAfeed from '80 on, their performance began 

5 to iiTiprove and by '90 i t was signif icsmtly better. 

6 Q. And whac do you mean by better? 
Chan 

7 A. There were less bankruptcies *a- there had 

8 been in the '703. They were more profitable than they 

9 had been, a^d they were capable of reinvesting in 

LO plant and providing a higher level of surface to their 
11 customers. 

12 Q. Tuming to page 64, and the reason for the 

13 gap in the pages I believe i s because i t was 

14 advertiscsifient-.s, but I think the language picks right 

15 up. Your view is that crackage rig*^cs do noC 

16 necessarily insure unfeccered compecicion; ia Chac 

17 correct? 

18 A. Thac's whac I sa id . 

19 Q. Do you s t i l l hold thaf view today? 

20 A. Yes. But I mean, the point that I was 
chac 

21 making there was part of the answer. Is -i*-ownership 

22 is preferred to crackage righcs, and i f you own it I 

23 think you're -- you can provide a batter level of 

24 service than you can if it's trackage righcs, so 

25 there's some disaibility. Ac the same time, if you've 

Grinstein Tr. at 69 
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Porcage 

1 pox-tAge to Dubuque track 

2 A. Right. 

3 Q. track; i s that r ight? 

4 A. Yeah. 

5 Q. You ended up buying Chat track because i t 

S got too cumbersome dealing wich che CCP over iC; is 

7 chat correcc? 

3 A. Thac's correcc. 

9 Q. Would you view -- and as I remember Chis 

10 moming, you agreed wich the characterization of 

11 different types of trackage righcs, trackage rights 

12 that might be designed to ameliorate a competitive 

13 concem chat might be attached to, example, a merger 

14 application, or crar ;age rights that might just be 

15 between easiness partners even. How would you 

16 characterize the CCP crackage right agreeinent? 

17 A. Well, i t was not very well drafted, because 

18 Vtr«» experiencing lousy service, and we didn't seem 
force 

19 CO have any recourse to -eafer-oe them to improve i c . 

20 Q. So in terns • 

21 A. I hope vou didn't dra f t i t . 

22 Q. No, s i r , I didn't . In terms of recourse, 

23 one of the important things .involved in a trackage 

24 r ights agreement would be s^'irvice penalties --

25 A. Yes. 

Grinstein Tr. at 129 
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1 could be in a positioxi to serve your plane after the 

2 merger, i think I f inished with my hypothetical, and 

3 now I'm asking you as a shipper, which would you 

4 prefer? 

5 A. Well, I would go to the carrier that's 

6 ac-juired the Crackage rightr and say to that carrier, 

7 what assurance can you give me that you'll make your 

8 service commitments. And if you can't get either a 

3 financial guarantee or some certainty about the 

10 service, then you might well prefer the other, but, 
taking 

11 you know, we're t-ai4tieg- rates out of i t . 

12 Q. And I aun taking rates out of it , because you 

13 wouldn't know. I assume, which rates either of the twc 

14 railroads would charge in the future. But I d<5 mt 

15 wauit to limit you. I f you're thinking of a way that 
16 you can put rates into the picture, I'd like to hear 

17 your views. 

18 A. I t you were a smart shipper, you'd gv.; to the 

19 carrier Chac served you directly and say what rate are 

20 you going to charge me, aid then you'd go to the other 

21 one and find out that rate. But yĉ u would need 

22 assurance from that carrier that you're going to be 

23 able to get a level of service ehat allows you, as a 

24 business owner, to be competitive in your relevant 

25 marketplace. 

Grinstein Tr. at 151 
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Q. I'd like to focus in on those assurances. 

For example, would a penalty clause give you some 

assurance? And by "penalty clause" what I mean is 

some sort of penalty clause that gays that if the 

tenant railroad i s not able to achieve stipulated 

service standards over the trackage rights, that the 

landlord would have to pay a penalty. Would that be 

something that would give you some assurance? 

A. I thiok that would be a factor in assurance, 

right. 

Q. Any other factors that cone to mind? 

A. Is the penalty going to one from the 

underlyi.ag carrier, the host carrier? 

Q. Yes. A penalcy that would be paid by the 

landlord to the tenant if stipulated service standards 

are not achieved. 

A. Maybe another way of reassuring a shipper 

would be by saying to the shipper, and if we f a i l to 

meec that service requirement, I ' l l pay you 
Q. Okay. 

A. - - a penalty, and we do that or BN has done 

thac. 

Q. Do you know if BN has done that when the 

service is provided over trackage rights that i t has 

obtained from some other railroad? 

Grinstein Tr. at 152-153 
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A. Well, BN has done i t on services that may 

involve areas where i t has crackage r i g h t s as opposed 

to i t s own owned track, yes. Is that what you're 

asking? 

Q. Yes. 

A. Yes. We have done that, where you have a 

r a i l r o a d l i k e Montana Rail Link, and we're sei/ing 

something from the Midwest i n grain going over Montana 

Rail Link i n t o the Pacific Northwest. We have given 

service guarantees, and i f we f a i l on those 

guarantees, then we w i l l pay a penalty. 

Q. And do you have some sort of underlying 

r i g h t against the Montana railway i n chat situation? 

A. I f they f a i l t c perform? 

Q. I n other words, i f you have to pay the 

penalty because of t h e i r f a i l u r e somehow to give 

you 

A. Well, two things about i t . Yes, there are 

some penal t i e s i f they f a i l to perform, but the other 

oae i a thac i n mosc cases w i t h many c a r r i e r s , you have 

a r e l a c i v e l y c i v i l i z e d r e l a t i o n s h i p because you each 

need each other, amd so you don't t r y to go out of 

your way t o e x p l o i t or take advantage of a s i t u a t i o n . 

That doesn't apply to a l l companies, but i t does apply 

t o many of them. 
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Q. I thought there might be some exceptions to 

thac. 

A. Ye.s, there are a few. 

Q, Again, I'a, gcing to have to give you a 

context for this next question. And t-he question 

deals with shippers who are physically served by only 

one railroad and who are not able to gain access to a 

second railroad through a reciprocal switching 

agreement or some other arrangement. Do shippers in 

these situations sometimes convince railroads to lower 

their rates or to lower announced r a i l rate increases 

by crucking cheir cargo co nearby stations on 

competing railroads? 

A. Yes. 

Q. Can they be effective with .̂hat strategy? 

Q. I'm going to give you a l i t t l e bit dif. frent 

ccn-uext on another shipper situation. In this cas-, 

we're talking aoout shippers who are not physically 

locaced on any r a i l line but are within a relatively 

short distcuice of two differenc competing ra i l l ines. 

Can they exert i ompetitive pressure on ra i l rates by 

deciding whacher to ship to one line or to the other 

lines? 

A. I f they're a big enough customer, they CeUi, 

Grinstein Tr. at 154-155 
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.45 

ypah. 

Q. In other words, i f --

A. And there are ̂ome factors we are sort cf 

pushing out, you know, that we're not considering. I 

mean, the cost of handling and a lot of other 

subsidiary tb.;.ngs that might become involved ̂ n that. 

But where you have a company that has the ability to 

use a truck r-o access different railheads that will 

chey will gec they do have che benefit of some 

comppcitive pressures. 

0. And some of these shippers are pretty smart, 

aren't they? Thev play one railroad off against the 

other. 

A. I have yet to meet a ver> dumb shipper 

Q. And they've been successful in the strategy 

of threatening to take their business elsewhere i f 

they're not happy 

A. Well, I •̂«%an, every once in a while you call 

a bluff, you know, it's '.ik' a poker game. 

Q. And sometimes they"-:e successful in Chat? 

A. Sometimes they're very successful. 

MR. McGEORGE: That's a l l I have. 

Thank you very much. 

MR. HEMME?.- Could we take a short 

brea.c? 
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1 A. No. 

2 Q. 'Uad was that matter resolved relatively 

3 quickly with CNW? 

4 A. No. 

5 Q. Were yon ̂ ble Co reacn a resolution . ith 

6 CNW? 

7 A. No. I t was s t i l l hs.nging f i r e unt i l the UP 

a bought thf; CNW. 

9 Q, Once the UP bought the CNW, was the matter 

10 resolved to both part ies ' satisfaction? 

11 A. Well, I think that i t was. I don't know 
i 

12 that the UP was tota l ly s a t i s f i e d with i t , but i t 

13 i became a dormanc issue. 

14 Q. I s Burlingcon Northern •- has Burlington 

15 Northem been an effeceive compecicor for c r a f f i c Co 

16 and from Houston and Galveston? 

17 We've had severe servic»» disabi l i ty in the 
18 Houston market, and so I would say we're not I 

19 vould not claim chat we were as good a competitor as 

20 ye should be. 

21 Q. Are those service disabilities in the 

22 Houston area? 

23 A. Yes. 

24 Q. Has BN's abilicy to compete for traffic to 

25 and from Houston been adversely affected by Crackage 

GrinsiJin Tr. at 161 
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j u s t i c e -

Let me s t a r t o f f w i c h someching on 

_3 1, draw your a c c e n c i o n Co chac. 

A. I n my cescimony? 

Q. Yep. This a c c u a l l y i s one of your 

former c i c l • where you were head of che d e c i s i o n 

supporc and syscems a - a l y s c deparcmenc and i c 

i n d i c a c e s ChaC you developed Sanca Fe's i n c e r n a l 

syscems f o r measuring c o n c r i b u c i o n {revenue l e s s 

cose). I'm go i n g co ask you, f i r s c of a l l , i n 

cerms o f chose d e f i n i c i o n s , whac do you mean 

by - - I Chink I know whac revenue means buc whac 

does cose mean? 

A. IC does depend. We b e l i e v e v e r y 

s c r o n g l y chac you would have Co decermine che 

cosf.s chac v a r y or are a f f e c c e d oy a g i v e n 

s i c u a c i o n or d e c i s i o n . So we c r y eo c a l c u l a c e 

c o n c r i b u C i o n . We c a l c u l a c a coses by d e e e r m i n i n g 

the c o s t s t h a t we t h i n k change because a shipment 

soves. 

Q." And i s t h a t t h e same ching as 

i n c r e m e n t a l or m a r g i n a l c o s t s ? 
A. We don't r e a l l y use those terms i n t h i s 

case . 

Q. Are you f a m i l i a r with those cerms? 

ALDE.RSON REPORTING COMPANY, INC. 
12021289-2250 (8001 POR OEPO 

111 1 1 4ih ST , N.W., 4th FLOOR I WASHINGTON. O.C. 2C00S 



223 

A. I've heard p e o p l e vse rhem buL I'm not 

c o n f i d e n t thac people always c o n s i s c e n c l y use 

^j^em w i c h che same d e f i n i c i o n s . 

Q. Lee me see i f I unders ca r.d. Do you 

mean che coses chac are accribucec', f o r example, 

to c r y i n g one a d d i c i o n a l c a r l o a d of c r a f f i c ? 

A. No, I do noc. 

Q. Whac do you mean by cose, chen? 

A. Again, the coses chac would occur 

associaced wich che movemenc. So i f chere i s a 

p o r c i o n of che r a i l chac's used up because oi. che 

car moves, chen che cose o f expending chac 

resource would be one of che coses. 

Q. And so when you say c o n c r i b u c i o n , chac 

c o u l d be a shorchand f o r revenue minus che coses 

as you d e f i n e chem? 

A. Yes. 

Q. I s chav. che same c h i n g as che concepe 

of c o n c r i b u c x o n Co ov e r h e a d or c o n c r i b u c i o n 

coward f i x e d cose? 

A. We have a p o r c i o n of our coses chac we 

knew a r e f i x e d and, yes, when we make chese 

c a l c u l a c i o n s , we devermine che c o n e r i b u c i o n s 

b e f o r e che f i x e d coses and chen we show che f i x e d 

coses below che. l i n e and chen che coc a l 
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, . r - i b i ' t i o n a f f i x e d coses. 

Q. Why i s i c imporcanc co measure 

c o n t r i b u t i o n ? 

f, , I C S imporcanc eo know f o r your l i n e s 

b u s i n e s s chac each p i e c e of bu s i n e s s i s 

L ^ r i b u c i n g cowards f i x e d coses and chac i c i s 

. p p r o p r i a c e i n our p o r c f o l i o . We a l s o measure i t 

3„ -,e can see shipments and compare t h e v a r i o u s 

„inds of shipments so t h a t we can make 

•^.orovements - And t h e system t h a t we're improvements. .̂̂ ^̂  

r e f e r e n c i n g here when ^ - f 4 * 6 < - f H * . - ^ ^ c l e a r . y 

was a c a t a l y s t of the p l a c e s t h a t our o p e r a t i o n s 

were not as e f f i c i e n t as t h e y c o u l d or s h o u l d be 

and w. p u t i n i t i a t i v e s i n p l a c e t o change t h o s e 

t h i n g s . 

Q. At one p o i n t d u r i n g your t e s t i m o n y , you 

i n d i c a t e d t h a t BN/Santa Fe would be c o m p e t i t i v e 

f o r t r a f f i c over t h e t r a c k a g e r i g h t s where you 

c o u l d make money-
A. Yes. 

Q. When you used the term make money, i s 

t h a t t h e same o r r o u g h l y t h e same as making a 

c o n t r i b u t i o n towards f i x e d cost? 

A. Yes. 

Q. .̂ nd does t:-is operate nhe costs that 
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,e d e s c r i b e d ' 
Does t h i s operace as a p r i : 

t 

M Tn o t h e r words, i s chac ehe lowesc 

s s i b l e p r i c e you mighc ever charge. 

MR. WEICHER: Excuse me, Mr. McGeorge. 

I'm noe sure I heard a p r e d i c a c e . Does c h i s , 

^hat was che ehis? 
MR. MCGEORGE: T h i s concepe of making a 

c o n t r i b u c i o n . 

MR. WEICHER: Okay. 

BY MR. MCGEORGE: 

Q. Does Chac decermine your p r i c e f l o o r ? 

A Yes. m l a r g e p a r e . W i c h i n che 

,aramecers o f , a g a i n , c h i n k i n g abouc che cosCs 

.hac v a r y hy ehe d e c i s i o n you make. I mean, l e s 

o o s s i b l e . When you asked abouC m a r g i n a l coses, i t 

. i g h t be p o s s i b l e i f someone would ask us t o move 

no more t r a i n s or a n y t h i n g e l s e , we might pat 

d e f i n i t i o n , I would suggest i t was c o v e r i n g t he 

costs i t i n c u r r e d ,.ecause of i t . 

Q. Does t h i s mean you would never 

.-«.v,ri -o a t l e s s t h a n t h a t •knowingly p r i c e a s e r v i c e a t 
f h a t r o v e r s the co s t s as 

amount, b e i n g t he amount t h a t cover 

you've d e f i n e d them? 
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A. I gave you a d e f i n i t i o n or s i t u a t i o n 

chat you might see a n e g a t i v e number. There are 

some o t h e r s t h a t we might do t h i s . I can't say 

we ne v ^ r would. Again, you have t o t h i n k about 

f,ow i t f i t s i n t o the r e s t of the network. Empty 

r-ecurn might be anocher s i c u a c i o n . 

Q. LeC me curn i c on che oCher s i d e . Are 

there o c c a s i o n s i n which Che r a i l r o a d , a n a e i o n a l 

r a i l r o a d , which I assume i n c l u d e s BN/Sanca Fe 

MR. WEICHER: Thank you. 

BY MR. MCGEORGE: 

Q. would p r i c e i c s s e r v i c e ac an amounc 

chac j u s c b a r e l y covered chese coses and made a 

c o n c r i b u c i o n cowards f i x e d cose, i f chac'.? che 

mosc you c o u l d gec and s c i l l move che c r a f f i c ? 

A. Yes. 

Q. I'm g o i n g Co move Co Che BN/SanCa Fe 

c r a f f i c r i g h c n e g o c i a c i o n s wich UP. .Vccually, 

w i t h SP. And I'm c a k i n g you back co Che 

B u r l i n g t o n Norchern/Sanca Fe merger case now. 

A. Okay. 

Q. I'm g o i n g Co f o l l o w up a quescion which 

you've answered before., Why d i d che SP 

secclemenc agreemenc s p e c i f i c a l l y mencion UP and 

no o c h e r r a i l r o a d chac c o u l d have a c q u i r e d SP? 
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Q. I marked i c i n che margin Chere i n 

b l a c k pen. 

A. Okay. I'm s o r r y , whac was your 

quesC i o n ? 

Q. My quescion i s do you c h i n k UP/SP's 

assumpcion of a 50/50 s p l i c beCween UP and SP f o r 

che c r a f f i c co which BN/SF w i l l g a i n access i s a 

r e a s o n a b l e assumpcion? 

,viR. WEICHER: I f you accepC h i s 

a s s i m p c i o n chaC chac i s whac UP/SP i s s a y i n g , 

because I c h i n k you s a i d you didn'C read che 

scaCemenC . 

THS WITNESS: No, T di d n ' c rr.nd Che 

scacemenc. I'm noc c o m f c r c a b l e wich s u g g e s t i n g a 

g i v e n percencage. As I s a i d e a r l i e r , you know, I 

l o o k e d ac che amounC of revenue and c a r l o a d s ChaC 

were a v a i l a b l e f o r Che v a r i o u s l i n e s and was 

c o m f o r c a b l e Chac we c o u l d g a i n a s i g n i f i c a n c 

enough amounC of c r a f f i c Chac we c o u l d 

e f f e c t i v e l y compece and Che agrt»emenC would be of 

b e n e f i t t o us, but o^yond t h a t I don't have a 

s p e c i f i c p e r c e n t a g e 

BY MR. EDELMAN: 

Q. Thank you. Would you a n t i c i p a t e 

i n c r e a - e d employment f o r BN/Santa Fe as a r e s u l t 
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of che Sepcember 25 agreemenc i f i e goes inco 

e f f e c e ? 

A. Thac depends Co some degree upon che 

d e c i s i o n s ehae are made abouC r e c i p r o c a l 

s w i c c h i n g or hO'. s w i c c h i n g s e r v i c e s are p r o v i d e d , 

t e r m i n a l s e r v i c e s , whecher we u c i l i z e our r i g h c s 

CO have UP/SP p r o v i d e crews. BuC, i f we g a i n a 

s i g n i f i c a n c amounc o f a d d i c i o n a l business, thaC 

c o u l d v e r y w e l l add co Che work l o a d and Chen we 

mighe need cc add p e o p l e , yes. 

Q. I d i r e c c y o u r aCCenCion Co paragraph 9 

E of che secclemenc as>reemenc ple a s e , page 16. 

A. Okay. 

Q. Can you re a d ChaC paragraph eo 

y o u r s e l f , p l e a s e . 

A. I've read i e . 

Q. Oka/. N-ow i s i c f a i r Co c h a r a - c e r i z e 

e h i s as an agreemenc becween BN/SanCa Fe and 

UP/SP f o r a p r e f e r e n e i a l h i r i n g arrangemenc o f f 

an e l i g i b l e s l i s c f o r a Chree-year period? 

A. I b e l i e v e so, yes. 

Q, How d i d you a r r i v e aC a chree-year 

p e r i o d ? 

MR. WEICHER: I'm g o i n g t o d i r e c c you 

noc CO answer i n s o f a r as i c r e f l e c c s any 
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Kauders Tr. at 165-167 

165 

a c c u a l l y be up co 23 cencs a m i l e i f we wanced Co 

cake i n c o accounc c h i s Keddie-Seockcon/Richmond 

l i n e I b e l i e v e . Take a l o o k ac foocnoce 2 on 

page 305 and j u s c see i f you agree wich me. 

A. Thac's whac che foocnoce i n d i c a c e s . 

Q. Okay. Now, l e t me take you back t o 

what I underscand chac you s a i d e a r l i e r when we 

were l o o k i n g ac y o - r m a c r i x i n Kauders 2 w h i c h i s 

Chac a l l of chese numbers should be i n c r e a s e d by 

abouc 10 percenc Co cake i n c o accounc che weighe 

i n che locomocive which i s r e f l e c c e d i n ehe m i l l s 

p e r con m i l e f i g u r e s but noc i n ehe cencs p e r car 

m i l e f i g u r e s ; i s ChaC c o r r e c c ? 

A. I f I had a car chac -eighed 30 t o n s on 

an empty b a s i s , t h a c would t r a n s l a t e co -- and 

l e t ' s say i t was a b u l k move, i n s t e a d of 

r e c e i v i n g 9 cents a car m i l e , we would r e c e i v e 

r o u g h l y 9.9 cents a car m i l e i n or d e r t o t a k e 

i n t o account t h e w e i g h t o f the l o c o m o t i v e s . I 

b e l i e v e you would be c o r r e c t based on t h a t 

r e a s o n i n g . 

Q. So, i f we cook t h e numbers i n column 3 

i n t h e l i n e f o r t h e UP/SP-BN/Santa Fe s e t t l e m e n t 

agreement, i n s t e a d o f 24 t o 25 cents a m i i e , we 

s h o u l d have a p p r o x i m a t e l y 26.4 cents t o 27.5 
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J cencs? 

2 A. I t would appear chaC way, yes. 

J Q. Okay. And would we make the same 

adjuscmenC Co one ocher icem here, I was g o i n g co 

5 suggesc chac you l o o k somewuere around 304 and 

305. I b e l i e v e chac we nad t o nake an adjuscmenC 

a l s o f o r one ocher secc.!.emenc - -eemenc chac's 

r e f l e c c e d i n c a b l e 2. T h i s i s s c a r c i n g on page 

305, Che l a s c sencencs of 305 g.xng Co 306, where 

i c says a l s o c o n v e r c e d Co a car r.Ule race i s che 

m i l l per gross con m i l e charge from che 1995 

agreemenc becween BN/Sanca Fe and SP. 

A. I have noe seen chac agreemenc and so I 

don'C know whecher or noc che same language 

IS appears i n chac agreemenc as does i n Che 

UP/SP-BN/SanCa F'5 agreemenc which i s riopended Co 

Mr. - e b e n s d o r f ' s scacemenc ChaC woula i n c l u d e --

chac wculd c a l l f o r che i n c l u s i o n o f che 

l o c o m o c i v e i n che c o m p u t a c u n of che g r o s s t o n 

20 m i l e s . 

l l Q. A c t u a l l y I'm sure you're r i g h t , we 

22 would have t o go back and l o o k a t t h a t agreement? 

l l A. I t h i n k we would have t o go back t o 

24 chac agreemenc i n o r d e r co be s u r e . 

2s MR. McGSORGE: Your counsel has a 
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1 phocographic memory i t seems l i k e . 

2 MR. HEMMER: He hasn't seen i t 

3 THE WITNESS; My vague recoll'iCt ion i s 

4 t h a t chere i s a c o n f i d e n t i a l i t y clause i n cha-

5 agreement which would preclude me from reviewing 

6 i t . 

7 BY MR. McGEORGE: 

M Q. Let's j u s t move on to something else. 

9 Are you aware of a d i s t i n c t i o n between two 

0 cate g o r i e s of trackage righcs agreemencs i n che 

1 concexc of merger cases? And I ' l l give yeu che 

2 two c a t e g o r i e s , at l e a s t make •>. r e p r e s e n t a t i o n 

3 chat these are two categories which are o t t e n 

4 recognized. 

5 The f i r s t would be what I would c a l l 

6 remedial crackage r i g h t s agreements. That r e f e r s 

7 t o a s i t u a t i o n where tracV.age r i g h t s are given to 

8 another r a i l r o a d i n order to cure or ameliorate 

9 c o m p e t i t i v e problems . The sef ond category would 

0 be what I would c a l l the business trade trackac-e 

1 r i g h t s agreements. 

2 In the view of the applicant? and I 
Commission or Board, 

3 assume also the (*M3aiLi=a3=b3ir:=03?=taj*j?si~ these are 

4 trackage r i g h c s agreemencs Chat are not necessary 

5 i n order to cure competitive problems but f o r 
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King/Ongerth Tr. at 673 

573 

Che mosc d i f f i c u l c pare of che e x p l a n a c i o n . 

S e r v i c e didn'c r e a l l y improve. Again, i c 

s c a b i l i z e d a- a l e v e l . BuC i e didn'c r e a l l y 

improve. 

And I c h i n k che problem i s Chac S.P. has 

whac I would c a l l syseemic problems chac are 

perhaps a l o c deeper Chan perhaps j u s c che 

d e f e r r e d purchase o f l o c o m o c i v And we had a 

l o c of ocher d e f e r r e d needs Chac we s i m p l y haven'c 

been a b l e Co address. 

Q. Wasn'c Mr. Moyers named r a i l r o a d e r of che 

year d u r i n g Chis -period? 
A. (Mr. Ongerch) Yes, he w^s. 

Q. Whac year was chaC? 

A. (Mr. Ongerch) I Chink he was named 

r a i l r o a d e r of Che y e a r ••'•̂ z 1994. 

Q. And whac's happf.ned co s e r v i c e say i n che 

xase year? Has i e s t i l l s c a b i l i z e d , o r i s i t 

g e t t i n g worse o r g e t t i n g b e t t e r ? 

A. (Mr. Ongerth) I t h i n k i t ' 3 g e t t i n g 

b e t t e r ? 
Q. You t h i n k i t ' s g e t t i n g b e t c e r ? 

A. (Mr. j u g e r c h ) I eh i n k i c ' s g e c e i n g 

beccer. A l o c of s e r v i c e i s p r c e p c i o n , cuscomer 

p e r c e p t i o n . 
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Month Tr. at 10'-5 

3 04 

whac was che due d i l i g e n c e you d i d . I s a i d , you 

know, we had d a i l y d i s c u s s i o n s wich management of 

Union P a c i f i c . 

MR. VIOLA: Among ocher ch i n g s . 

3Y MR. MOLM: 

Q. D i d you keep any noces from chose 

communicacior - ? 

A. Noc Chac I have. 

Q. D i d you use such noces i n p r e p a r i n g 

your f a i r n e s s o p i n i o n l e c i ^ r ? 

A. A b s o l u c e l y . I n ehe conduct of che 

p r e p a r a t i o n of che f i n a n c i a l a n a l y s i s which i s 

eh2 documancaeion chau F i r s c Boscon worked on, we 

would r a f l e c c i n che f i n a n c i a l a n a l y s i s cne 

d i s c u s s i o n s cl.ac we had w i c h Union P a c i f i c 

managemene on an o n g o i n g bas-'.s. And so che 

f i n a n c i a l - a n a l y s i s would be updaeed as pare of 

those d a i l y c o n v e r s a t i o n s co r e f l e c e 

m o d i f i c a c i o n s and v a r i a c i o n s based on chose 

d i s c u s s i o n s . 

So. CO ehe excenc chcC our f i n a n c i a l 

assessmenc of che scand-alone v a l u e of Southern 

P a c i f i c and che v a l u a c i o n o f che whac we c a l l 

s y n e r g i e s changed as a r e s u l c of chose 

c o n v e r s a c i o n s , chac would have been r e f l e c c e d i n 
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our c o n s i s c e n c u p date of our f i n a n c i a l a n a l y s i s 

Q. Please c o r r e c c me i f I'm wrong, buc I 

u n d e r s t o o d chac Union P a c i . f i c p r e p a r e d chese 

s y n e r g i e s daca and i n f o r m a c i o n ? 

A. Yes. And F i r s c Boscon recre=ieed Union 

P a c i f i c ' s p r e p a r a c i o n of che s y n e r g i e s a n a l y s i s 

so chac we c o u l d p r e p a r e our own p r e s e n c a c i o n of 

che v a l u a c i o n of che s y n e r g i e s . Union P a c i f i r 

d i d noc undercake co p r o v i d e a v a l u e of che 

s y n e r g i e s . They gave us che b a s i c -- chey 

p r e p a r e d ehe b a s i c inpue eo chac we chen 

U C i l i z e d co assess whac che v a l u e of chose 

s y : i e r g i e s was. 

They didn'c c e l l us wh=»c che value was 

and Chen w_ Lold chem chac i c ' s f a ^ r . They cold 

us whac chey b e l i e v e d che s y n e r g i e s would be and 

Chen we did cne a n a l y s i s chac ws .ormally do co 

a s c r i b e a v a l u a c i o n Co chose compilacion of 

s y n e r g i e s . ^ H f l H I 

Qv. Give us an example of ;}usc one icem 

chac Chey mighe have g i v e n co you as an example 

of s y n e r g i e s and chen che seeps caken co a s s i g n a 

v a l u e eo thac? 

A. W e l l , GiA r e d u c c i o n i s an example of 

one o f che l i n e icems chac we c a l l s y n e r g i e s . 
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Peterson Tr. at 27 
(February 5, 1996) 

27 

compared BN/Sanca Fe co Union P a c i f i c / S o u t h e r n 
intermodal 

P a c i f i c f o r m^xia^ c r a f f i c f o r chese p a r c i c u l a r 

c o r r i d o r s ? 

A. W e l l , when you say compared, we d i d noc 

aceempc here Co do a d e t a i l e d p h y s i c a l 

compariscn. We produced an o v e r a l l a n a l y s i s of 

che c o r r i d o r w h i c h p r o v i d e s some imporcanc 

p h y s i c a l c>^.es o f i n f o r m a c i o n such as m i l e a g e and 

9 so f o r c h and chen l e c a l o c of chac be s a i d i n 

i j ehe o p e r a e i n g p l a n and che scacemencs of Mr. King 

11 and Mr. Ongerch and ocher s and John Gray and 

ochers and c a l k e d p r o b a b l y more abouC markec 

shares of b u s i n e s s and cypes of business and che 

way some of chese have e x i s c e d ana are cha n g i n g 

IS over cime. 

15 Q. W e l l , you d i d say you l o o k e d a t 

17 s c h e d u l e s ; i s chac noc c o r r e c c ? 
A. We l o o k e d ac cliem t o some degree. We 

19 d i d n ' t have t o l o o k , I t h i n k we are p r e t t y 

20 f a m i l i a r wich a l l i n t e r m o d a l schedules i n t h e s e 

2 1 c o r r i d w r s . 

2: Q. An-i t h a t ' s f o r a l l r a i l r o a d s ' * 

23 A. Yeah, f o r t h e competing r a i l r o a d s , 

c o r r e c t . 

25 Q. Did you review Mr. Spero's testimony in 
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accessible to us and tney obviously handle that 

business. And you can go to Appendix A, i f you 

l i k e , and look at t h i s t o answer your question. 

Q. You're not saying, are you, th a t UP and 

SP are not e f f e c t i v e competitors? 

A. Well, I am --

MR. ROACH: Object to the form of the 

que s t Aon. 

THE WITNESS: What I'm saying i s that 

Santa Fe -- I'm saying t h a t we are acknowledging 

i n our an a l y s i s here, and there's a l o t of 

a n a l y s i s , t h a t there are three competitors m 

Chac markec. We c a l l i c a chree-co-cwo markec. 

Now, does chac mean chac chere are chree 

e f f e c t i v e compeCicors f o r a l l segmencs of i t ? I 

would scv our a n a l y s i s concluded t h a t t h a t ' s not 

the case. 

Take the automotive business. SP has 

been t o t a l l y knocked out of t h a t business because 

of i t s service and o t h e r problems. You take the 

segments I mentioned l i k e the LTL t r u c k l i n e s and 

o t h e r s , n e i t h e r we nor SP can compete at t h a t 

l e v e l . You know, on other t r a f f i c , yes, we 

handle some carload business, so does SP. so does 

Santa Fe we handle intermodal t r a f f i c 
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But Santa Fe i s by f a r the dominant 

c a r r i e r . We and SP are below them. And a g a i n 

, h i s i s data Char s b e f o r e c h e i r merger, b e f o r e 

che BN/Sanca Fe merger Pnd so we can see no 

reason why Sanca Fe i s noc going co improve on 

i c s markec p o s i c i o n . 

Q. Who knocked Southern P a c i f i c out of the 

a i t o m o b i l e b usiness? 

A. UP and SP -- o r excuse me, I'm s o r r y , 

UP and Santa Fe. 

Q. Where i s the NUMMI p l a n t ? 

A. The NUMMI p l a n t i s i n N o r t h e r n 

C a l i f o r n i a . 

Q. SO t h e r e are o t h e r a u t o m o t i v e 

f a c i l i t i e s down i n the Los Angeles area? 

A. A c t u a l l y Los Angeles a t one t i m e had 

chree aaco assembly p l a n e s . Today i t ha. none. 

Ford had one. GM had two. t h e y ' r e a l l c l o s e d . 

And i t ' s t h i n g s l i k e t h a t t h a t have h u r t SP and 

have r e s u l t e d i n i t s worsening and w o r s e n i n g 

f i n a n c i a l s i t u a t i o n . SP used t o se-.e two o f 

those f a c i l i t i e s d i r e c t l y . 

Q. How d i d UP knock SP out of t h e 

p a r t i c u l a r a u t o m o b i l e f a c i l i t y markets? 
A. w e l l , a c t u a l l y SP mos t l y handled t h e 
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General Motors b u s i n e s s t o Los Angeles, UP 

handled the C h r y s l e r busir.ess, and Santa Fe had 

che Ford b u s i n e s s . Santa Fe a l s o s e r v e d Ford's 

assembly p l a n t near Los Angeles. 

We were s u c c e s s f u l i n g e t t i n g t he Ford 

b u s i n e s s a f e v y e a r s ago a f t e r b u i l d i n g a new 

f a c i l i t y f ^ r them and a l o t of o t h e r t h i n g s . 

Then Santa Fe o u t b i d SP f o r che General Motors 

b u s i n e s s t h a t SP had. How d i d t h e y get i t ? 

B u i l t a brand-new i n t e r m o d a l f a c i l i t y a t San 

a e r n a r d i n o . new equipment, b e t t e r s e r v i c e , t i e d 

i n a s a t e l l i t e f a c i l i t y i n San Diego which Santa 

F- serves and SP do e s n ' t , had t h e a b i l i t y t o 

ser v e Phoenix en r o u t e f o r GM b u s i n e s s , and won 

the concrace. 

I don'C know Che d e c a i l s of ehe 

r o n c r a c e , buc I b e l i e v e i c was a q u e s c i o n of 

p r i c e , s e r v i c e , and p e r c e p c i o n on GM's pare chat 

Chey wanced t o p a r c n e r up wi c h , you know, che 

besc r - i l r o a d chac was g o i n g eo g i v e chem che 

besc s e r v i c e and be chere l o n g cerm f o r chem. 

MR. ROACH: Can we cake a cen minute 

b r e a k when i t ' s c o n v e n i e n t f o r you. 

MR. MOLM: That's f i n e , we can do i t 

I 
now 
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Peterson Tr. at 149 
(February 5,1996) 

149 

SO I think, knowing BN's knowing 

. knowing t h e i r f a c i l i t i e s , 
Birs e x isting network, knowing 

knowing the reach of 
icnowing their service plan, knowi g 

,,,,, network. I personally believe t h e y ' l l be 

competitive from that area to l a t e r a l l y every 

•.V, ,,c a l i c t l e better in 
niarket, competitive with us, a 

™-,vh» we'll be a l i t t l e better in others, 
some, mcivoe we 

niike SP which i s from there quite That s unlike i)*^ 

limited in i t s route structure. 

0 well, i i as a result c£ thei r ccst o. 

prc.i.xn, service there and more s p e c i f i c a l l y 

„ a result of the compansacion issues for 

cperatih, over the trac.a.e r i . h t s that the B« S. 

costs are su b s t a h t i a l l y higher than the cost of 

- u l d you expect them to te s t i l l .n a 

position to provide a competitive serv.ce. 

^ well, i f ̂ Hei. costs were s i g h i f . c a h t l y 

,,,,,, Which I .now they - i l l not te. But, xf 

..eywere, there may he some ..pact. B u t -

impact would he so small hecause f . r s t of a l l 

primary elements of a railroad's c c s t s have 

nothing to do with, you .now, trackage rights 

p.,ments or anything U.e that, 

t h e i r wages, thei r fuel for locomotives and 

2s locomotive investment. 
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ft.. I b e l i e v e chat's c o r r e c t . 

Q. And t h e reason you used l o w e r d i v e r s i o n 

percentages t h a n you d i d f o r e x t e n d e d hauls 

g e n e r a l l y was because of u n c e r t a i n t y as t o 

whether s h i p p e r f a c i l i t i e s a t e i t h e r end were 

a c t u a l l y open t o UP/Santa Fe and because th e 

complete n o n p a r t i c i p a t i o n by b o t h UP and SP i n 

che s x i s e i n g r o u c m g mighe r e f l e c e f a c c o r s 

c a u s i n g che s h i p p e r co f a v o r Che incumbenc 

c a r r i e r ? 

A. Thac's c o r r e c c . 

Q. Did you cake chose same f a c c o r s i n c o 

c o n s i d e r a c i o n i n a r r i v i n g ac che 40 p e r c e n t 

p r o j e c c i o n w i c h respecc co che i n c e r m o d a l c r a f f i c 

Chac you expecced BN/Sanca Fe Co capeure becween 

Memphis and Houseon? 

A. w e l l , WiCh r e g a r d Co che cwo f a c c o r s 

here, che s h i p p e r f a c i l i t i e s w o uld not be a 

c o n s i d e r a t i o n because we would be t a l k i n g about 

i n t e r m o d a l t r a f f i c between Houston and Mem.phis. 

And BN/Santa Fe has v e r y l a r g e modern i n t e r m o d a l 

f a c i l i t i e s ac boch Memphis and Houseon and, i n 

f a c e , beccer f a c i l i t i e s a t Memphis t h a n we 

c u r r e n t l y have. 

Now, yes, the f a c t ' h a t 
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Peterson Tr. at 620-622 
(February 7, 1996) 

6 20 

o p t i m i s t i c che b i g mileage savings thac we're 

g o i n g co gee ouc of ehis merger are goi n g co 

b r i n g a l o c of p u b l i c b e n e f i t s . 

Q. And do you underscand chac, alchough 

you mighe view a r e d u c c i o n i n a number of 

employmenc p o s i c i o n s as a b e n e f i c of che merger, 

" ocher p e o p l e n i g h c look ac i c d i f f e r e n c l y ? 

G A. I c.m'C say how ocher people may l o o k 

9 ac c h i n g s . They're e n c i c l e d co c h e i r 

10 p e r s p e c c i v e . Buc my view i s chac iC's 

H a p p r o p r i a c e Co c r a n s l a c e o p e r a e i n g cose savings 

12 i n c o p u b l i c b e n e f i e s . And chose operaeing c o s t 

13 s a v i n g s i n c l u d e r e d u c c i o n s of employment wnich 

14 l e a d s co i n c r e a s e d p r o d u c c i v i c y which one of 

15 che c h i n g s , you know, chac d r i v e s our councry's 

16 scandard o f l i v i n g . 

17 Q Then you s a i d someching e a r l i e r , a day 

18 o r cwo ago, abouc one of che c r i c i c a l chings i n 

19 p u c c i n g a merger l i k e c h i s cogecher, assuming i c 

20 were Co be approved, i s h i r i n g crews anu you 

21 wouldn'C want t o do t h a t b e f o r e the merger. Do 

22 you r e c a l l t h a t ? 

23 A. Yes. 

24 Q. Do you t h i n k che same would be crue Cor 

25 BN/SF i n C o l o r a d o and Ucah and elsewhere where 
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„ay have trackage r i g h t s , that they wouldn^t 

want to h i r e crews to handle any t r a f f i c they 

..ght .xpect to he gat-.i..g u n t . l a f t e r .he merger 

might be approved? 

^. Let me .^nsw.r your question. I think 

Chat i s a good question, with r e - , r d to the 

cr..ws from Conver cut to .he -,l..-.--d s p r i n g s , 
,.v,o<;p w ^ l l te scacioaed ouC 

Cr:i.nd Junccion area, chose v . i i 

r h P V ' l l ^use draw cho^e from c h e i r 
of Denver and chey i i 

e x i s e i n g crews. 

They w i l l need ea put on new crew 

d i s c r i c e s becween chere and C a l i f . ^ n i a . I would 

expecc Chac BN,/Sanca F. would dc a l l cheir 
r .11 -he^r supervisor.^? lined up and planning, gec all -ne-^ ^^t^ 

so fo.-th ...d then, fol-.owing approval of the 

merger, go out and s t a r t h i r i n g crews. 

I thinK the e x p e r i e n - , of both BN/S.nta 

fe and SP xn implementing t h e i r settlement i n t.e 

SN/Santa Fe merger i s that i t took them 

aoproximately t - r e e months to then h.re the-

c'rews. t r a i n them, q u a l i f y them, and have them 

ready to go so t h a t thev had put in rn i n t e r i m 

ha..).age agreement wh.ch t.en was superseded by 
"•'-OWS wore a l l ready 

Che crackage r i g h c s when che ..ews 

CO go . 
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1 As you know i e u s u a l l y cakes che merger 

2 r a i l r o a d s much l o n g e r chan chac co scare making 

3 c h e i r changes because ehe i np« mene i n g agreemenc 

4 muse be reached w i c h Che unions and, i f chey 

5 can'c be n e g o c i a c e d , chen chere's a process chac 

6 muse cake p l a c e . And we've seen thac cake up co 

7 a y e a r CO a c c o m p l i s h . 

8 Q. Now, you made a corrmenc e a r l i e r abouc 

9 che crackage r i g h c s fee p a i d by BN eo UP under 

10 che agreem.enc as o f c e n b e i n g a s m a l l f r a c e i o n I 

11 c h i n k of che o v e r a l l coses of che movement. Do 

12 you remember t h a t cescim.^ny? 

l i A. Yes. 

14 Q. Thac would noc n e c e s s a r i l y be crue, f o r 

15 example, i f a u c i l i c y i n Colorado were u s i n g c o a l 

16 o f f che Rio Grande from Colorado, would i c ? 

17 A. W e l l , I don'c b e l i e v e 3N a n c i c i p a c e s 

18 s e r v i n g any mines i n Colorado. 

19 Q. Okay. How abojC UCah? 

20 A. You're s h i p p i n g Ucah c o a l Co Colorado 

21 u c i l i t i e s ? I t h i n k chey preccy much do as you 

22 say, draw c h e i r c o a l f r o m C olorado. 

23 Q. A l l r i g h c . Ucah c o a l co a Uca" 

24 ' i c i l i c y , Chen i s che crackage r i g h c s fee going eo 

25 be a f a i r l y l a r g e p o r c i o n of t h e c o s t t o BN? 
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Peterson Tr. at 990 
(February 10, 1996) 

990 

any one of BN/SF, UP, or SP have s u f f i c i e n t 

c a p a c i t y t o serve a l l t h e i n t e r m o d a l t r a f f i c 

g o i n g between Chicago and Los Angeles i n your 
2 

3 
^ o p i n i o n •3 

A. Noc today, by no means. A d d i t i o n a l 

c a p a c i t y has been added c o n t i n u a l l y over che past 

s e v e r a l y e a r s . And Santa Fe i s adding c a p a c i t y , 

chey j u s c opened a new f a c i l i c y ac San 

B e r n a r d i n o , Chey j u s c opened a new f a c i l i c y ae a 

p l a c e c a l l e d W i l l o w S p r i n g s wesc of Chicago. 

Thac has g i v e n Chem Che a b i l i c y co 

handle more business c u r r e n C l y Chan chey have 

13 because chose ace boch b i g i n c r e m e n c a l i n c r e a s e s 

14 i n c a p a c i c y . I expecc Sanca Fe w i l l be 

15 s u c c e s s f u l and p.vencually f i l l Chem up and chen 

16 l o o k ae expanding chose f a c i l i c i e s or b u i l d i n g 

i n new ones. But Chey would need a d d i c i o n a l 

18 c a p a c i c y Co handle 100 percenc of Che currenC 

19 markec and Che f u c u r e markec as w e l l . 

20 Q. Today do any cwo of Che compeCicors f o r 

21 Chat t r . ^ f f i c have s u f f i c i e n c c a p a c i c y co serve 

22 a l l t h e i n t e r m o d a l t r a f f i c on t h a t c o r r i d o r ? 

23 A. W e l l , i t ' s s o r t of I guess a q u e s t i o n 

24 of whr.chGr you're l o o k i n g a t a c o m p l e t e l y s t a t i c 

25 a n a l y s i s or onci where »• r a i l roads can ^apt t h e i r 
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Peterson Tr. at 1058-1059 
(February 10,1996) 

1058 

had g o t t e n from t h e s e s t a t e m e n t s t h a t you d i d n ' t 

have b e f o r e ? 

A. No. I d o n ' t want Co gee coo l o n g here, 

I ' l l c r y CO make c h i s c o n c i s e . As I say I hadn'c 

t"-)cused as much as - sh o u l d have on how w e l l 

3N/Sanca Fe w i l l be a b l e co u c i l i z e i e s e x i s e i n g 

s c r a c e g i c a l l y l o c a c e d c e r m i n a l o co supporc che 

crackage r i g h c s and how chey won'e r e q u i r e r e a l l y 

any new c e r m i n i l s o r h?.ve co e t i c a b l i s h l a r g e 

numbers of "ew crew c e r m i n a l s , crew l o c a c i o n s . 

Aud I ' l l j u s c g i v e cwo o r chree 

examples. They have a major y a r d ac Beaumone, 

chey have a .Tiajor y a r d ~- m u l e i p l e yards i n che 

Houston area, and chey have a v e r y imporcanc y a r d 

ac Temple, Texas, i n a d d i c i o n eo s e v e r a l oCher 

y a r d s , huge f a c i l i c i e s i n ehe D a l l a s - F o r e WorCh 

area . 

But e s p e c i a l l y Beaumont w i l l make 

p o s s i b l e t h e i r s e r v i n g t h i a wtiole two-to-one area 

a t Orange. Texas, Mont B e i v i e u , Texas, t h a t area 

r e a l l y j u s t by a d d i n g an a d d i t i o n a l l o c a l t r a i n 

o r t v o a t t h e i r e x i s t i n g t e r m i n a l . S i m i l a r l y 

Chey have crackage r i g h c s a l r e a d y on us from 

Houstrm down t o Bay C i t y and t h e y have a l o c a l 

t r a i n down t h e r e t h a t a l r e a d y r u n s . So i t w i l l 
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be v e r y easy f o r them t o j u s t e x t e n d t o Corpus 

C h r i s t i . 

And t h e n they w i l l use Temple which i s 

a l r e a d y a m a j o r t e r m i n a l f o r chem Co c > orcL c-

Waco a.id s e r v e i c , Co reach souch f'O ; cc .he 

Georgecown r a i l r o a d Co serve che crus.ied s-^ne 

businesr,, a r d Co come on down Co San A n t o n i o . So 

San Anconio w i l l p r o b a b l y be abouc che o n l y place 

where Chey v o u l d r e q u i r e a new l o c a c i o n say f o r 

crews Co gec on and o f f . 

11 So che combinacion of che i n c r e a s e d 

c r a i n f r e q u e n c y chac chey p r e d i c c e d and 

e s p e c i a l l y c h i s a b i l i c y co j u s c use chese 

14 Crackage r i g h c s as k i n d of i n c r e m e n c a l f e e d e r 

15 l i n e s i n c o C h e i r e x i s e i n g c e r m i n a l s and necwork 

IS i s whac r e a l l y impressed me. 

Q. Okay. You had mencioned ChaC, I n 

13 regards t o che secclemenc ^^ieh BN, chac you 

choughe chac anocher r a i l r o a d might g i v e adequace 

20 c o m p e t i c i o n ; buc chac you a n a l y z e d i'r i n d goc 

2̂  feedback from y o u r cusComers and d e c i d e d chac BN 

2̂ was r e a l l y Che besc c h o i c e . Do you remember chac 

cescimony? 

A. Yeah, a l o n g chose l i n e s , yes. 

Q. Whac I'm f o c u s i n g on i s Che face chac 
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S6 

^hac the. o n l y way we c o u l d do t h a t was t h r o u g h 

merger. 

Q. And how d i d you come t o t h a t 

c o n c l u s i o n , d i d you examine t h e a l t e r n a t i v e s and 

e v a l u a t e them? 

A. There are v e r y l i m i t e d o p t i o n s i n t h e 

west t o a c c o m p l i s h chose obj j c c i v e s . One of chem 

was e i c h e r Che Sanca Fe or one of Chem was Che 

Souchern P a c i f i c . 

Q. And, wichouc a c q u i r i n g e i c h e r che whole 

of che So chern P a c i f i c or che SanCa Fe, d i d you 

c o n s i d e r ocher p o s s i b l e ways co achieve che 

o b j e c e i v e s ? D i d you sysCematical"'y e v a l u a t e 

those ? 

A. As I s a i d t h e r e were v e r y l i m j c e d 

o p t i o n s t o a c c o m p l i s h those o b j e c t i v e s . 

Q. I u n d e r s t a n d th<?.t was your c o n c l u s i o n . 

And, i n r e a c h i n g t h a t c o n c l u s i o n , what a n a l y s e s 

of a l t e r n a t i v e s o t h e r t h a n merger d i d you l o o k a t 

or d i d you make such analyses? 

A. We lo o k e d a t a c q u i s i t i o n of Santa Fe or 

S o u t h e r n P a c i f i c . 

Q. Did you l o o k a t a c q u i s i t i o n of 

r e a s o n a b l y e x t e n s i v e t r a c k a g e r i g h t s from 

S o u t h e r n P a c i f i c or Santa Fe t o e f f e c t a 
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s h o r t e n i n g of r o u t e s and a s t r e a m l i n i n g of 

r o u t e s , f o r example? 

A. We l o o k e d a t a c q u i s i t i o n of e i c h e r 

Santa Fe or Southern P a c i f i c . 

Q. I u n d e r s t a n d t h a t t h a t i s what you 

lo o k e d a t . But my q u e s t i o n i s i s chat a l l you 

lo o k e d a t or d i d you s y s t e m a t i c a l l y e v a l u a t e or 

an a l y z e o t h e r ways t o a c h i e v e your s t r a t e g i c 

obj e c t i v e s ? 

MR. ROACH: I t h i n k a t t h i s p o i n t 

y ou're l a p s i n g i n t o a r g u i n g w i t h t h e w i t n e s s who 

has answered y o u r q u e s t i o n t w i c e . I'm l e t him 

answer one more t i m e . 

MR. HUT: My problem i s t h e w i t n e s s has 

been c o o p e r a t i v e u n t i l now and now he i s not 

b e i n g r e s p o n s i v e . 
MR. ROACH: I don't agree. 

MR. HUT: I ' d l i k e t o get an answer and 

he h a s n ' t t o l d me he does n ' t understand che 

q u e s t i o n . 

THE WITNESS: I'm goi n g t o r e p e a t 

a g a i n , we lo o k e d a t a c q u i s i t i o n of e i t h e r Santa 

Fe o r Southern P a c i f i c i n o r d e r t o achieve t h e 

o b j e c t i v e s t h a t I p r e v i o u s l y d e f i n e d f o r you. 

BY MR. KUT: 
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s o u t h e r n P a c i f i c ^ . e s t i o n . I 
. • r that i s ^ ^ ^ you Q. S i r , ^j^ac dia y 

chaC's whac you concluded-
chac that conclusions, dia 

in order to reach those ^ .^ch 

.a.e. Che evaluation ^^^^ 3, 

..speot t o t h e ,.at you. re 

- cou.. you = not s u r e , 

. a y i n , that we Xoo^ed a . 

..nderstand your , u e s t . o - ^^,,,,,..es. that 

looked at either 

southern P a c i f i c . to 
Q. I the a c u i s i t i o n 

-•ir/es short ot 
achieve the objectives ^^^^ 

3£ santa .e or Southern ^^^^^^^^ „ 
„f rracltage rights, 
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w e s t ? 

A, We came t o t h e c o n c l u s i o n t h a t che only 

we c o u l d a c c o m p l i s h chac was chrough 

j c q u i s i c i o n of one of Chose cwo r a i l r o a d s . 

Q. And, i n o r d e r Co reach chac c o n c l u s i o n , 

^ i d you c o n s i d e r a l c e r n a c i v e s , d i d you evaluace 

and/or model ocher a l c e r n a c i v e s ? 

A. I t was t h e assessment of our people 

chat t o go t o e i t h e r Santa Fe or Southern P a c i f i c 

and ask f o r e s s e n t i a l l y t r a c k a g e r i g h t s t h r o u g h 

che h e a r t of t h e i r system wa? a n o n s t a r t e r . 

Q. So you d i d n ' t do any s t u d y of t h a t 

a l c e r n a c i v e ? 

A. We l o o k e d a t a c q u i s i t i o n . 

Q. And you d i d n ' t look a t a n y t h i n g else? 

A. We l o o k e d a t a c q u i s i t i o n of the two 

ra i 1 roads. 

Q. Did you l o o k a t a n y t h i n g else? 

MR. ROACH: Asked and answered. And I 

am g o i n g t o i n s t r u c t him not t o answer. He j u s t 

t o l d you t h a t t h e y concluded t h a t i t would not be 

p r o d u c t i v e t o go t o these r a i l r o a d s and propose 

t r a c k a g e r i g h t s . I t ' s obvious i n t h a t answer 

Chat he c o n s i d e r e d t h a t . You've -̂..sked him t h i s 

a t l e a s t f i v e t i m e s now. Excuse me, I have a 
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cold. 

BY MR. HUT: 

Q. So do I . What Mr. Roach s t a t e d , was 

chat your answer, i s th a t you d i d consider i t and 

evaluate i t , c o r r e c t , do you agree w i t h that? 

A. We considered whether or not i t would 

even be l i k e l y t h a t the trackage r i g h t s t h a t I've 

described through the heart of both Santa Fe or 

Southern P a c i f i c ' s system would even be 

reasonable. As I i n d i c a t e d to you, we concluded 

thac was a nonscarcer; Chac, i f we were going Co 

achieve Chese ob:eceives, we had Co acquire one 

or boch of chose r a i l r o a d s . 

Q, Was an obj e c c i v e of yours, i n order Co 
premier 

make sure chac ŷ û were che ̂ aE3B6KX3SS5S-rail c a r r i e r 

i n che wesc, an e f f o r C Co i d e n c i f y and a l l e v i a c e 

any capacicy c o n s t r a i n t s on -.he s e r v i c e you could 

provide your shippers? 

A. I'm s o r r y , could you repeat the 

ques t i o n , 

Q. 

c a r r i e r i n the west which you i d e n t i f i e d as one 

of the o b j e c t i v e s i n connection w i t h the SP 

a c q u i s i t i o n , was a pa r t of thac an e f f o r c co 

eliminace any or s i g n i f i c a n c c a p a c ity 

premier 
In achieving che ro le as p-retttre-ye r a i l 

.ALDERSON REPORTING COMPANY, INC. 
1202)289-2280 (800) FOR OEPO 

1111 1 4th ST . N.W., 4th aOOR / WASHINGTON. O.C. 20005 
mm 

• I'L 

i: 

III 



15 

15 

17 

la 

25 

21 

22 

23 

24 

25 

Rebensdorf Tr. at 58-60 
(Jtinuary 22, 1996) 

58 

Q. Did /OU ever c o n s i d e r , i n conneccion 

^ i c h s h o r c e n i n g rouces or e x c e n d i n g neeworks, 

whecher chac c o u l d bo a c c o m p l i s h e d chrough 

crackage r i g h c s o r some ocher d e v i c e wichouc 

a c q u i r i n g che e n c i r e t y of Souchern P a c i f i c or 

Sar.ra Fe? 

A. We f e l c chac che o n l y wav we c o u l d 

a c c o m p l i s h c h i s was Co a c q u i r e e i c h e r Sanca Fe or 

30UC' -^rn P a c i f xC . 

Q. S i r , chac i s noC my q u e s c i o n . I know 

Chac chac's whac you c o n c l u d e d . 3uc whac c:: you 

do i n o r d e r Co r e a c h Chose c o u c l u s i o - i s , d i d you 

make Che e v a l u a c i o n t h a t I j u 3 t d e s c r i b e d w i t h 

r e s p e c t t o tne adequacy of t r a c k a g e r i g h t s ? 

A. C o u l i you d e s c r i b e f o r me whsic I'ou're 

s a y i n g chac we l o o k e d a t ? I'm ncc sure I 

u n d e r s t a n d your q u e s t i o n . ' m t e l l i n g ^ oa t h a t , 

i n c r d e r t o a c h i e v e those o b j e c t i v e s , t h a t we 

l o o k e d a t e i t h e r a c q u i s i t i o n o f Santa Fe or 

S o u t h e r n P a c i f i c . 

Q.' And d i d you c o n s i d e r any o t h s r ways t o 

a c h i e v e t h e o b j e c t i v e s s h o r t o f t h e a c q u i s i t i o n 

of o a n t a Fe c^.-th-rn P a c i f i c such as the 

a c q u i s i t i o n of t r a c k a g e r i g h t s , f o r example, t o 

f i l l i n t h e gaps i n your r o u t e s t r u c t u r e i n t h e 
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west? 

A. We came t o t h e c o n c l u s i o n t h a t t h e o n l y 

â̂ y we c o u l d a c c o m p l i s h t h a t was through 

a c c u i s i t i o n of one of those two r a i l r o a d s . 

Q. And, i n o r d e r t o reach t h a t c o n c l u s i o n , 

d i d you c o n s i d e r a l t e r n a t ive^: d i d you e v a l u a t e 

and/or model o t h e r a l t e r n a t i v e s ? 

A. I t was Che assessmenc of our people 

Chac CO go Co a i c h s r Sanca ='e or Souchern P a c i f i c 

and ask f o r e s s e n c i a l l y crackage r i g h c s chrough 

Che hearc of c h e i r syscem was a nonscarcer. 

Q. So you didn'C do any scudy of cnat 

alCfirnac i v̂-a? 

A. We l o o k e d ac a c q u i s i c i o n . 

Q. And you d i d n ' t l o o k a t a n y t h i n g e l s e ? 

A. We l o o k e d a t a c q u i s i t i o n of the two 

r a i l road?. 

Q, Did you l o o k a t a n y t h i n g else? 

MR. ROACH: Asked and answered. And I 

am g o i n g t o i n s t r u c t him not t o answer. He j u s t 

t o l d you t h a t t h e y c o n c l u d e d thac i c would noC be 

p r o d u c c i v e Co go co chese r a i l r o a d s and propose 

t r a c k a g e r i g h c s . IC's obvious i n Chac answer 

t h a t he c o n s i d e r e d t h a t . You've asked him t h i s 

at l e a s t f i v e t i m e s now. Excuse me, I have a 
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cold-

BY MR. HUT: 

Q_ ;o do I . What Mr. Roach st a c e d , was 

chac your answer, i s t h a t you d i d c o n s i d e r i t and 

ev a l u a t e i t , c o r r e c t , do you agree wich t h a t ? 

A. We c o n s i d e r e d whether or not i c wouid 

gven be l i k e l y chac che crackage r i g h c s chac I ve 

d e s c r i b e d chrough che hearc of bo^h Sanca Fe or 

Souchern P a r i t i e s sysCem wo . I d eve i be 

reason a b l e . As I i n d i c a c e d co you, we c o n c l u d e d 

chac was a no n s c a r c e r ; c h a t , i f we were g o i n g Co 

achieve chese o b j e c e i v e s , ve had Co a c q u i r e one 

or boch of chose r a i l r o a d s . 

Q. Was an o b j e c C i v e of y o u r s , i n o r d e r co 
premier 

make sure ChaC you were che l»EKl»K-rai 1 c a r r i e r 

i n ehe wesc, an e f f o r c eo i d e n c i f y and a l l e v i a c e 

any c a p a c i c y c o n s c r a i n c s on ehe s e r v i c e • ou c o u l d 

p r o v i d e your s h i p p e r s ? 
A. I'm s o r r y , c o u l d you repeac ehe 

Q. I n a c h i e v i n g che r o l e as p-rem-ter-e r a i l 

c a r r i e r i n che wesc w h i c h you i d e n c i f l e d as one 

of Che o b j e c e i v e s i n c o n n e c c i o n w i c h che SP 

a c q u i s i c i o n . was a pare o f ehat an e f f o r t t o 

e l i m i n a t e any -- or s i g n i f i c a n t c a p a c i t y 
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Rv«5bensdorf Tr. at 119-121 
(January 22,1996) 

119 

A. I n e v e r heard t h a t . 

g . Kave any cus tomers t o l d you about such 

o p p o s i t i o n s i n c e Sepcember 1995, Che day you 

^ggociaced c h i s agreemenc? 

A. CusComers s a y i n g whac? Whac i s i c ? 

Q. E x p r e s s i n g i n words or subscance 

o p p o s i c i o n Co che merge r , even w i c h che BN/SF 

crackage r i g h c s d e a l , on Che grounds ChaC i c 

would weaken c o m p e c i c i o n . 

A. A g a i n you w o u l d have eo c a l k co che 

oeople chac a r e d e a l i n g d i r e c C l y w i c h che 

cuscome: . 

Q. You have noc hea rd Chac d i r e c C l y o r 

i n d i r e c c l y ? 
A. I have noc h e a r d chac, n o . 

Q. D i v a c t l y c r i n d i r e c c l y ? 

A. I ha--'en'C hearc' i c e i c h e r d i r e c C l y or 

i n d i r e c c l y . 

Q. D i d y o u e v e r undercake as pare o f your 

s c r a c e g i c p l a n n i n g a n a l y s i s ac any t i m e an 

e v a l u a t i o n t h a t compares t r a c k a g e r i g h t s t o s a l s 

or d i v e s t i t u r e as a remedy f o r a n c i c o m p e c i c i v e 

e f f e c t s a s s e r t e d a t t w o - t o - o n e p o i n t s ? 

A . C o u l d you r e p e a t the q u e s t i o n . 

Q. S u r e . A t any t i m e , as p a r t o f y o u r 
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j c r a t e g i c planning exerciser ur otherwise, have 

you compared crackago r i g h c s on che one hand co 

nr d i v e s c i c u r e of l i n e s on che ocher as a 

.emedy f o r c.aims of ancicompecicive effeces ac 

,vrfO-eo-one poincs? 

A. We i m m e d i a c e l y f o c u s e d on crackage 

Rights as Che c o m p e c i c i v e a l c e r n a c i v e and co my 

jcaowledge d i d noC c o n s i d e r s a l e . I n f a c e , we 

made i n v e r y c l e a r r i g h c up f r o n c chac we were 

not g o i n g t o s e l l the C o t t o n B e l t , we were no t 

gc ing t o s e l l t h e DRGW. 

Q. The q u e s t i o n was i n t e n d s t o be a 

l i c c l e b r o a d e r , M.T . R e b e n s d o r f . Lec me c ry c h i s 

and see how iC goes, o u c s i d e o f che s p e c i f i c 

cwo-co-one p o i n c s chac were ac i s s u e i n che S? 

a c q u i s i c i o n , i n c o n n e c c i o n w .ch any a c q u i s i c i o n 

or as a g e n e r a l p r o p o s i e i o n . have you .>̂ ade a 

compar i son o r seen any co.mparison between 

crackage i g h t s on the one hand and s a l e or 

d i v e s t i t u r e on the o t h e r as a c o m p e t i t i v e e f f e c t s 

remedy? 

A. Are you saying o u t s i d e of the UP/SP 

Merger? 

Q. I n s i d e or o u t s i d e . 

A . Anywhere? 
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Q. You b e t . 

Not t h a t I can r e c a l l . 

MR. HUT: T h i s i s a good cime f o r a 

(Whereupon, a t 1:05 p . m . , t h e 

, , e o o s i t i o n i n the above - enc i c l ed maccer was 

recessed, eo reconvene ac 2:05 p . m . , c h i s same 

day • ) 
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14 1 

BY MR. HUT: 

Q. Did you c o n s i d e r whecher, i n the evene 

a s a l e of che l i n e s Co C o n r a i l as C o n r a i l 

proposed or t o KCS as KCS proposed, chac some of 

ĉ he l o s e b e n e f i c s c o u l d be obcained chrough 

crackage r i g h c s granced Co UP/SP a f c e r che 

merger? 

MR. ROACH: I'm s o r r y , can I hear i c 

back . 

THE REPORTER: "QuesCion: Did you 

c o n s i d e r whecher, i n che evene of a sale of che 

l i n e s CO C o n r a i l as C o n r a i l proposed or co KCS as 

KCS proposed, chac some of che l o s e b e n e f i e s 

c o u l d be obcained chrough crackage r i g h t s granced 

CO UP/SP a f c e r che merger?" 

MR. ROACH: I'm g o i n g Co i n s c r u c c him 

noe Co answer chac. 

BY MR. KJT: 

Q. Did you d i s c u s s Che KCS or C o n r a i l 

p r o p o s a l s wich anybody w i c h i n UP? 

A- Yes, Che KCS and C o n r a i l p r o p o s a l s were 

d i s c u s s e d i n t e r n a l l y . 

Q. With whom? You can t r e a t them 

S e p a r a t e l y i:cr purposes of t h e answer. 

A. Well I'm noc sure I can s i t here and 
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-very person chac was in v o l v e d i n chese 

discussions wichin UP. Cercainly, wich regard Co 

c o n r a i l proposal, chis was discussed wich 

Pick Davidson, ehere was dis c u s s i o n wich our 

markecing f o l k s , ehere was' discuss ion wich our 

corporace people on chac p a r c i c u l a r proposal. 

Q. Excu..-. me, l e t me i n t e r r u p t . What do 

you mean by corporate people? 
A. Our corporate finance, corporate l e g a l , 

and obviously Drew Lewis. 

Q. HOW many people a l l t o l d would you say, 

can yo'i estimate i t m any way? 

A. I couldn't even venture a guess. 

Q. How about KCS? 

Jl. KCS, there was discu s s i o n w i t h i n the 

r a i l r o a d , p a r t i c u l a r l y again i n v o l v i n g Dick 

Davidson, our marketing people, Jim Dolan. our 

vice presidenc law was in v o l v e d i n that since :.e 

sat i n on I believe a l l three of the meetings we 

had w i t h KCS, ard th e r e was also some dis c u s s i o n 

wi:h some of our oper a t i n g peopl - on the KCS 

proposal. 

Q. Neither a l t e r n a t i v e I take i t was ever 

presented to the Union P a c i f i c Corporation board? 

A. No . 
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170 

u 

J; 

era 

v i l 

v e r i f i e d scacemenc on s e r v i c e scandards, che 

^a-kage r i g h c s g r a n c s made from U? co BN/SF, who 

I c o n c r o l d i s p a c c h on chose l i n e segmencs? 

A. I f i e i s a l i n e where 3N/Sar.ca Fe has 

crackage r i g h c s under Union P a c i f i c , Union 

n - i ^ i c w i l l ba d o i n g che d i s p a c c h i n g on che 
P a — 1 •• 

l i n e . 

Q. You do have, do you noc, a sec o f p r i o r 

crackage r i g h c s agreemencs wich BN/SF? 

A. we have crackage r i g h c s wich boch che 

former B u r l i n g c o n NorChern and wi c h Sanca Fe. 

Q. Have you had any dispuces of which you 

ars aware, and by you I n^ean Union P a c i f i c , wich 

e i c h e r B u r l i n g c o n NorChern or Sanca Fe w i c h 

respecc eo chose c r a c k a g e r i g h c s grancs? 

A. There a r e no major dispuces chac I can 

even c h i n k o f . And, i n f a c e , i f you : ook ac 

Union P a c i f i c ' s syscem, major access eo major 

Locacions i s over crackage r i g h c s on boch of 

Chose r a i l r o a d s . We access ch'^ biggese f r e i g h c 

markec i n the wf;st v i a t r a c k a g e r i g h t s over Santa 

Fa wich R i v e r s i d e and Daggeec, C a l i f o r n i a ; 

t h a t ' s how wa g e t i n t o Los Angeles. 

We o p e r a t e i n t o S e a t t l e and Tacoma w i t h 

B u r l i n g c o n Norchern, we have crackage r i g h t s 
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,w-en S e a t t l e and P o r t l a n d over the B u r i i n g t o n 
be c w-̂  

t i o r t h e r n . We operace i n c o che Powder R i v e r Basin 

i o i n c erack chac i s maincained and 

d^spacched by B u r l i n g c o n Norchern. e s s e n c i a l l y 

you mighe c a l l i t t r a c k a g e r i g h t s t o the e x t e n t 

i c ' s m a i n t a i n e d and d i s p a t c h e d by BN, .major 

connage moving over t h a t l i n e Our main l i n e 

between S t . L o u i s and Texas i n v o l v e s ^^^^^^^^e^^ 

r i g h t s over the S c u t h e r n P a c i f i c , between i i ^ o l , 

M i s s o u r i , and D e x t e r J u n c t i o n , M i s s o u r i . 

Trackage r i g h t s are an accepted 

p r a c t i c e i n the U.S. r a i l r o a d network. W i t h o u t 

ic chere wouldn'C be any neCwork. And f o r Union 

P a c i f i c , wicuouc i c we would noc have access co 

rnajor poinCs. The f a c e chac we are a v e r y scrong 

compecicor Co BN/Sanca Fe i n a l l ehose markecs 

accescs I c h i n k eo C;.a face Lhac crackage r i g h c s 

are a c r i e d and p r o v e n a l c e r n a c i v e co d i r e c c 

access on your own r a i l r o a d . 

Q. And i t was an a l t e r n a t i v e indeed 

a v a i l a b l e t o you i n l i e u of the a c q u i s i t i o n t o 

achieve scm- of t u e b e n e f i t s such as r o u t e 

c c n s o l i d a t i o n , s h o r t e r r o u t e s , and the li l ^ - e t h a t 

you b e l i e v p you have o b t a i n e d ? 

A. I'm s o r r y ? 
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Q. Trackage r o u t e s ware an a l t e r n a t i v e 

. m a i l a b l e t o you .n l i e u of an a c q u i s i t i o n or a 

v e r y b e n e f i t s chac 

: o u C e 

^r-^c t o a c h i e v e some of ci 
jie r g = 

you have e a r l i e r i d e n t i f i e d i n cerms of 

c o n s o l i d a c i o n , s c r e a m l i n i n g , and che l i k e ? 

A. Trackage r i g h t s where? 

Q. Trackage r i g h t s over che SP. 

MR. ROACH: Asked and answered. 

Yov can answer i c a g a i n . 

I f you wane co cake a l l day a s k i n g him 

Che same q u e s c i o n cwo and chree eimes, he can 

answer iC a g a i n . You asked him abouC s i x cimes 

whecher he c o n s i d e r e d i e and he c o l d you i c was 

tioc even worch c o n s i d e r i n g because i e wasn'c 

f e a s i b l e . 

MR. LUBEL: He ju.sC launched i n c o a 

speech abouc how w o n d e r f u l cra-.kage r i g h c s a r e . 

Se opened i e up. 

THE WITNESS: Hold i t . Let me j u s t 

repeac i t , aga in . You ' re pucc ing us inco a 

p o s i c i o n of say ing go eo Sanca Fe, go eo Souchern 

P a c i f i c and ask f o r crackage r i g h c s over ehe 

hearc of c h e i r syscem. Again chat was a 

n o n s t a r t e r . As I s a id t h i s morning at l ea s t 

three t i m e s , t h a t was the reason tha t we looked 
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272 

L i n e s , you're t a l k i n g o f a r a i l r o a d rhdC .s 

s i n g l e c r a c k , c e n c r a l i z e d c r a f f i c c o n c r o l , w i t h 

s i d i . : g s Chac are r e l a c i v e l y c l o s e . So we would 

noc a n c i c i p a c e chac, w h i l e PM/3anca Fe c r a i n s ar 

r u n n i n g againsc che f l o w , chac Chsy would i n c u r 

d e l a y a ^ a i n because o f che p r o v i s i o n f o r equal 

disp.- cch and u t i l i z i n s t h e C a c i i : c y chac w. have 

ouc chere. 

Q. Jusc so I underscand, wha-. you' r e 

s a y i n g i s chac C r a i n s moving i n e i t l one 

d i r e c t i o n or the o t h e r a r . going co be ouc on a 

t d i n g w h i l e che c r a i n g o i n g che o p p o s i t e 

d i r e c c i o n i . a l l o w e d co pass: i s chac .'orrecc? 

A. ThaC's t r y n i c a l l y what happens. 

C. Okay. Do you ancic'pace chac c M s 

granc of crackage r i g h c s and che l i n e s a l e s und. -

t h e agreemenc wi c u BN/SanCa Fe i s go i n g t o 

i n c r e a s e c r a f f i c f o r BN/SanCa Fe? 

A. Oh, I Chink Chac the a.pplicau^on 

c l o a r l y .hows chac, $450 m i l l i o n t a d d i c i o n a l 

r e v e n u e . 

Q. S o r r y , f o r BN/Sanc?. Pe? 

ThaC's - i g h c , Ch-.C's whac I'm s a y i n g . 

$4.-0 m i l l i o n c f a d d i c i o n a l revenue. r i q h c 

a f t e r t h i s s e t t l e m e n t was signed, BN/Janta Fe 
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made an announcement t h a t chey saw c h i s as a 

p o c e n c i a l f o r a b i l l i o n d o l l a r s a d d i c i o n a l markec 

p o e a n c i a l . They made a p u b l i c announcemene co 

Chac e f f e c e . 

Q. I f UP had an arrangemenc chac would 

g i v e i c Chac revenue i n thaC k i n d of range, 

c r a f f i c i n Chac k i n d of range, would you 

a n c i c i p a c e c h a r e would be an i n c r e a s e i n 

employmenc f o r UP? 

A. l a c me make sure I underscand your 

qu e s c i o n . I f UP's revenues were Co go up by a 

m i l l i o n d o l l a r s , wouid chere be an i n c r e a s e i n 

emp^ymene ? 

Q. Yas. 

A. I f y o u ' r e C a l k i n g of i n c r e a s e d volume 

which i s p r o b a b l y Che o n l y way you're ever g o i n g 

CO achieve chac Cype of revenue i n c r e a s e , I dcn'c 

know ..ow ch;'; employmenc c o u l d n ' t h e l p but gc .ip. 

Q. So was i t re a s o n a b l e i n y c u r experience 

as a s t r a t e g i c p l a n n e r t o assume t h a t employment 

s h o u l d go up on BN/Sa.ita Fe as a r e s u l c of t h i s 

agrefeaient? 

A. I w o u l d be h a r d - p r e s s e d t o sae wh^ i t 

would n o t . Buc a g a i n t h a t ' s a l l r e l a t i v e t o the 

base t h a t y o u ' : i l o o k i n g a t . I mean, t o uandle 
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Chis a d d i t i o n a l b u s i n e s s , I would a n c i c i p a c e 

BN/Sanca Fe i s g o i n g co have co add a d d i c i o n a l 

p e o p l e . 

Q. Thank you. Now, I d i r e c c your 

a c c e n c i o n Co p a r a g r a p h 9e. And c h i s p r o v i d e s f o r 

am I c o r r e c c a p r e f e r e n e i a l h i r i n g o f f an 

e l i g i b l e l i s c ; i s ChaC c o r r e c c ? 

A. Thac i s c o r r e c c . 

Q. And Chat t h i s p r e f e r e n t i a l h i r i n g would 

be f o r a t h r e e - y e a r p e r i o d , c o r r e c t ? 

A. That i s c o r r s c t . 

Q. HOW d i d you a r r i v e a t t h r e e years? 

A. Through n e g o t i a t i o n . 

Q. Who has p l a n n e d t o determir. ̂  che 

c r i c e r i a f o r e l i g i b i l i e y ? 
A. I'm noc s u r e of your q u e s c i o n . 

Q. DO you know che c r i t e r i a f o r who gees 

on Che e l i g i b l e l i s c ? 

A. The c r i t e r i a would be any employee t h a t 

would be a d v e r s e l y a f f e c t e d , p a r t i c u l a r l y i n t h i s 

one p r o v i s i o n was i f I can answer c h i s wiChouc 

g e t t i n g i n t o t r o u b l e . 

MR. ROACH: W e l l , don't d i s c l o s e the 

d e t a i l s of t h e back and f o r c h i n the s e t t l e m e n t 

t a l k s , t h a t ' s my s t a n d i n g i n s t r u c t i o n . You can 
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302 

P R O C E S D I N G S 

MR. EDELMAN: I guess we s h o u l d say a 

£aw p r e l i m i n a r y remarks, we're c o n t i n u i n g Che 

d e o o s i t i o n c f John Rebensdorf. Do we need t o 

swear Mr. Rebensdorf a g a i n or I can j u s t remind 

him t h a t he's s t i l l under oathV 

MR. ROACH: You can remin^..* him as f a r 

as we're concerned. 

MR. LUBEL: That w i l l be everybody's 

u n d e r s t a n d i n g then. 

EXAMINATION BY COUNSEL FOR RAILWAY 

IABOR EXECUTIVES' ASSOCIATION AND 

UNITED TRANSPORTATION UNION -- Resumed 

BY MR. EDELMAN: 

Q. Mr. Rebensdorf, you u n d e r s t a n d you're 

s t i l l under oath? 

A. Yes. 

Q. A l l r i c h t . C o n t i n u i n g w i t h my 

q u e s t i o n i n g from l a s t e v e n i n g , I wanted t o ask 

you a few q u e s t i o n s r e g a r d i n g your views on the 

e f f i c a c y o f t r a c k a g e r i g h c s which i s . something 

you d i s c u s s e d e a r l y i n your tescimo.ay. As I 

u n i i e r s t a n d i t , i t ' s y our view t h a t g e n e r a l l y 

t r a c k a g e r i g h t s are as e f f e c t i v e as r u n n i n g on 

your own cracks? 
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I X. I t i s n ' t g e n e r a l l y . Trackage r i g h t s 

I as e f f e c t i v f i as r u n n i n g on your own t r a c k s . 

I Q. So i n your mind two r a i l r o a o s r u n n i n g 

I on t h e same c r a c k i s as e f f e c e i v e as cwo 
r a i l r o a d s r u n n i n g o v e r c h e i r own crack chrough 
che same area? 

A. I f t h e r e ' s adequace c a p a c i c y , a l l 

c h i n g s being e q u a l , chac i s c o r r e c c . 

Q. And che l e n g c h of che discance being 

i - r a v e l e d i s co your mind noc an impedimenc co Che 

e f f i c a c y of che crackage r i g h c s ope-a'-^jn? 

A. NoC ac a l l . 

Q. Are you f a m i l i a r w i t h che SP's crackage 

r i g h c s requesCs i n che CNW/UP Case.' 

A. Noc i n any d e c a i l . 

Q. Now, I have a couple ot quescions abouc 

che B u r l i n g c o n Norchern/Sanca Fe c r a n s a c c i o n and 

y c u r involvemenc i n chac. Did you have any 

involvemenc i n e v a l u a c i n g Che consequences of 

chac c r a n s a c c i o n f o r UP? 

A. I'm noc sure I underscand your 

ques C i o n . 

g. Did you have any involvement i n 

e v a l u a c i n g ehe consequences of che Burlington 

Norchern/SaiiCa Fo merger for UP? 
ALDERSON REPORIING COMPANY, INC. 
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451 

1 designed to represent the trackage rights 

2 component only? 

3 Q. '^es. 

4 A. Okay. And we're asking for do l l a r s per 

5 net ton? 

g Q. Well, you've --

7 A. Or d o l l a r s per j-oss ton? 

g Q. Excuse me. You've got these in gross 

9 tons; i s that correct? That's the way che charge 

10 works? 

H A. That's correct. 

j_2 Q. So for gross ton wo^ld one multiply 

13 1,3 83 times .00 3 1? 

14 A. That's c o r r e c t . 

j_5 Q. A l l r i g h t . So would you accept subject 

16 to check that that's $4.29 ce c i s per ton, per 

17 gross ton I should say? 
,a MR. ROACH: We'll accept i t subject to 

19 check. 

20 THB WITNESS: Yes. 

21 3Y MR. McBRIDE: 

22 Q. Now, turn back, i f you would, uo page 

23 30S. I f this were movement at the 3.1 m i l l rata, 

24 you show the revenue v a r i a b l e cost ratio for 

25 UP/S? of the same ch'.rge to ba 148 percent. Ara I 
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1 correct on that? 

2 A. That i s c o r r e c t . 

3 Q. A l l r i g h t , s i r . Wovld you accept 

4 subject to check, therefore, that the variable 

5 costs for Union P a c i t i c on thi s movement, the 

6 trackage rights charge we j u s t agreed subject to 

7 check being $4.29 cents would be about $3? 

g A. Accept subject to check. 

9 Q. And I s a i d about. 

10 A. F a i r enough. 

11 ^. So that there's one d o l l a r and 20 some 

12 cents d-.fference between the v a r i a b l e cost to 

13 UP/SP and the trackage r i g h t s charge to BN/SF. 

14 Do you accept that? 

15 A. In the example you've c i t e d , yes. 

IS Q. So thac the revenue v a r i a b l e cost ratio 

17 to BN/SF for t h i s movement i s going to ' "5 lowe-

18 than i t w i l l be Cor the UP/SP because t . charges 

19 to BN/S? w i l l be higher i n v a r i a b l e '-osts than to 

20 the UP/SP? 

22 K, Restate che queiStion. 

22 Q. Will the revenue v a r i a b l e •ost ratio to 

23 UP/SP for this movement under the example we've 

24 been using be higher than to the BN/SF because 

25 the variable costs of UP/SP are lower than those 
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a s s o c i a t e d w i t h the trackage r i g h t s f o r BN/SF? 

A. I f you go ^° 307 i n n. cestimony, 

and I don't want to get i n t o a leng:hy d i s c u s s i o n 

here cf c o s t i n g , but you're f o c u s i n g on the 

v a r i a b l e c o s t s . And, at a giv e n p o i n t i n time on 

a v a r i a b l e cost b a s i s , what I have shown here i s 

7 t h a t we are i n the range of 1^0 percent of 

v a r i a b l e c o s t s . 

3ut, as I s t a t e on 307. t h a t these 

crackage r i g h c s are l ^ . g - t e r m . This i s a 99-year 

agreemenc. And we have got t o be somewhere 
12 between our v a r i a b l e cost ai.d our f u l l y a l l o c a t e d 

13 co.^t over a long p e r i o d of time. As I look at 

Lhese trackage r i g h t s , I've got t o look at t h i s 

as a 99-year agreement, not as a snapshot, what 

16 i s BN'S v a r i a b l e costs going t o be v i s - a - v i s my 

17 costs OC a given day. 

Q. But you can't testify Cor BN/SF as to 

19 whether i t looks a t i t the same way. can you? 

20 A. V'ell, I t h i n k you would have to ask 

21 BN/Santa Fe t h a t q u e s t i o n . But, as I've s t a t e d 

b e f o r e . BN/Santa Fe f e e l s v e r y conCident t h a t at 

these r a t e l e v e l , they w i l l be c o m p e t i t i v e i n a l l 

of the c o r r i d o r s t h a t we're t a l k i n g about. 

Q. c o m p e t i t i v e again a g a i n s t UP/SP or 
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against other regions of the country? 

A. Competitive in serving the two-to-one 

customers anc competitive in the corridors for 

4 business moving in those c o r r i d o r s . 

5 Q. NOW, i s i t a fact that UP/S? -- or UP 

at l e a s t has stated chac i c ' s going eo defer 

nonessencial maincenance in che cencral corridor 

g for five years? 

9 A. I don'C know where you ever picked chac 

10 up, I know noching abouc that. 

11 Q. IS i c a face chac UP has hzd some 

12 su b s t a n t i a l capacicy conscramts in che l a s t year 

13 or cwo? 

j^ . There are points on our ra i l r o a d where 

15 we have had capacity c o n s t r a i n t s . 

Q. And what points might those be? I S 

,7 X We are having capac i ty constraints 
Sou<:h 

la p a r t i c u l a r l y from M o r r i l l , Nebraska, to 

19 Norch Plat::e, Nebraska; from North Platte, 

20 Nebrasfca, to Gibbon, Nebraska; Gibbon, Nebraska, 

21 to some extent to Kansas City; i n the corridor 
West 

22 between Fremont, Nebraska, and w«s^ Denison, 

23 Iowa; in the corridor between L i t t l e Rock. 

24 Arkansas, and Marshall, Texas; i a some of the 

25 Texas corridors going west from Marshall toward 
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We Houston; in the San Antonio - Laredo corridor. 

2 have had some capacity problems in the Kansas 

3 City area, p a r t i c u l a r l y between Kansas City and 

4 Topeka. Would you l i k e me to go on? 

g Q. Please. 

g A. we've had some capacity problems in the 

7 Chicago area. We have had some capacity problems 

on the portion of the east-west main l i n e that do 

not have reverse running ce n t r a l i z e d t r a f f i c 

c o n t r o l . And we have had some capacity problems 

i a the Blue Mountains between Nampa, Idaho, and 

12 Kinkle, Oregon. 
^3 Q. And i s i t a fact rhat lervicG problems 

14 on the UP got worse following the merger with the 
aad Norch Wescern? 

15 Chicago N^itliwes-fem? 

I t i s a fact that we have had some 

a e r v i c e problems recently. I t i s not a i a c t that 

chat can be at t r i b u t e d s t r i c t l y to the 

a c q u i s i t i o n of the Chicago Northwestern 

8 

9 

10 

11 

17 

18 

19 

25 Q. Bear with me, I'm nearing ene end. 

2J. Has UP/SP stated wbat reciprocal switch 
charges would be along the central corridor after 

23 the merger? 

24 A. The re c i p r o c a l switch charges for 

25 whom? 
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1 Q. For shippers g e n e r a l l y , are t h e r e going 

2 to be d i f f e r e n t charjes f o r each shipper or 

3 l o c a t i o n ? 

11 

12 

13 

4 A. Under what agreement? Are we t a l k i n g 

5 about the BN/Santa Fe settlement? 

6 Q. Yes. 

7 A. The charges i s the switch charges 

g w i t h i n t h i s agreement? 
9 Q. Yes, s i r . 

A. They nave cot been determined. But I 

would also l i k e to p o i n t out to you t h a t we have 

p u b l i c l y annouaced t h a t the Souta-.rn P a c i f i c ' s 

r e c i p r o c a l s w i t c h charges would be lowered once 

14 the merger i s approved. 

.̂5 Q. Have you^ determined how much lower? 

15 A. NO. 

Q. Wi...! t h a t vary from l o c a t i o n to 

l a l o c a t i o n ? 

j_g 1^. That has not been determined y e t . 

20 Q. When do you t h i n k t h a t might be 

21 determined? 

22 A. I would suspect t h a t we would make a 

23 determination on t h a t as we get closer to the 

24 date of merger consummation. 

Q. So you would expect then t h a t tha 
25 
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