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shippers woulda't know taat during the pendency
of this proceeding?

A. Precbably not We'’'ve made the
anpnouncement that we are going te roll back the
Sp reciprocal switch rates.

MR. ROACH: This matter is af?ressed
fur-her by Witress Peterson and th re are work
papers related t. ir as well.

BY MR. M =7 IDE:

Q. Is it your testimcay that the costs of
handling miaerals in bulk traffic out of such
places at U-ah, Celorado, aad Nevada is different
than or approximately the same a3 Texas gulf
pecrochemicals?

A. Well, the cost of moving sonething is a
function of a lot of wvariables like train size,
tocuage per train, power unitsy on the train.

That questico can’'t b2 answered.

Q. Do you have an opinion whether '.hose --

A. Unless you were CO cite to me a

specific case in bath Utah, California, and the
Texas gulf coast, no, I wouldn't even want to
venture an opinion.

I mean anyone that knows anythiag about
railroad costing knows that the cost tc handle
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something is a function of the number of
iocomotives ‘ou’ve got on the train, it’'s a
functicn of the cars on the crain, 18’5 2
function of the tonnage on the train, it’s a
function of the speed of the train, it’'s a
function of where you have to handle that train,
the number of switches that have to be made, 1its
a function of empty return of the egquipment, I
mean the list just goes on and on.

Qi And, given the proximity of 2.0 and 3.1
mills rates under the® agreement with BN/SF, I
take it that, for purposes of the agreement, the
treatment of those costs was that they were
relatively equal on a per unit basis?

A. Agaic what costs are you talking
about?

Q. The costs I just askzd you about, the
costs fur the bulk minerals, other bulk traffic
out of the central corridor region versus the
gulf coast.

A. The agreement is what it in. I mean

ic’s 3.1 mills per ton mile on aonbulk, 3.0 on

bulk except between Keddie and Stockton, where

ic's 3.48.
Q. Is the UP/SP operating plam for the
ALDERSON REPORTING COMPANY, INC.
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central corridor in your judgment an integral
part of the application?

MR. ROACH: Object to the form of the
guestion. I really don’t urderscand it at all.
Are you talking about volui: 3, the operating
plan i. volume 3?

BY MR. McBRIDE:

Q. Yes. Is that an integral part of the
application im your judgment, sir?

A. It clearly is an integral part of cthe
applicaction.

Q. And so, in other words is it something
that you think that the board could enforce?

MR. ROACH: Well, I object to that
gquestion First you’'re asking him a question of

law. Second, we'’'ve answerad this question

ipecifically in response to several discovery

requests.

MR. McBRIDE: And what was your
resporsi?

MR. ROACH. Paraphrasing it, and I urge
you to read the latest response to RLEA
yesterday, the operating plan is a current best
estimace based om the data that was used which is
1994 traffic data, the latest available operating

ALDERSON REPORTING CG\PANY, INC.
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statiscics.

And, when people implement a merger,
they are not only free but are encouraged to do
petter and tO discover things as they do so and
achieve greater penefits. It is oot a binding
document, that’s peen litigated with rail labor
on many occasions.

BY MR. McBRIDE:

Q. Do you know whether UP and SP are
willing toO negotiate long-term contracts with
shippers in 7tah, Colorado, and the Nevada
regions prior toO the consummaticn of the merger?

A. I can’'t speak for Scuthern Pacific on
that peint. SO far as Union pacific is
concerned, we’'re going about our pusiness to look
after the best jncerests of the Union Pacific as
it exists today. And, if that means that we can

negotiate a long-term contract to secure

business, we will do that with or without chis

merger.

Q. Your folks have been ratcher Dbusy and
some of our folks have been haviog trouble
getting ahold of them. Who would be the best
person tO call to make those kinds of

arrangements?

ALDERSONE&TORTD“}COMDANY.DKL
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Rebensdorf Tr. at 731-735
(February 12, 1996)

merger with Southern Pacific.

Q. Okay. How would this affect yoOur
minimum return on investment analysis?

A. The strategic considerations would
weigh very heavily. The Southern Pacific merger
in terms of our evaluatcion to adjust for the risk
would pzobably be more reflected in how we looked
at either the cost reduction opporcunicies as we
were doing our analysis OF the potential craffic
growth opporcunicies again as we were doing OuUF
analysis.

Q. okay. 1’d like you to compare the
current state of rivalry, comparing girst Union
pacific versus Southern pacific and then
comparing that to Union pacific versus BN/Sanca
Fe. Which 1is overall your greater rival?

A. what's the first situation?

G yp versus SF compared tO yp wversus
Burlington Northern/Santa Fe.

e * think UP and BN/Santa Fe -- well,
BN/Sanca Fe is our major rival in the Wwest, noO
question about tika<~.

Q. I‘'m going to have ro paraphrase what I
think I heard Yyou say and see i¢ I've gotten the
sense of this. I think you indicated that

ALDERSON REPORTING COMPANY, INC.

(2021289-2260 {800) FOR CEPO
1111 14th ST, N.W.. 4th FLQOR / WASHINGTON, D.C.. 20008




732

obtaining access ro essential Scuthern pacific
lines rhrough trackage agreements OT some other
contractual agreement short of a merger was a
nonstarter. 1s that fairly accurate
characterization of your previgcus restimony?

A 1 pelieve what I said was that no one,
and in this case Southern Pacific, would grant
yecu trackage rignts into the heart of their
system. And I believe I did use the term that i
was a nonstarter to be asking for rrackage rights
into the heart of the SP system.

g . Okay. Was this based upon an
assumption that no amount of money would induce
SP to give Union Pacific trackage rights over the
heart of its systen?

A. I‘m not sure I understand your
gquestion.

. My question is was there an assumption
that no amount of money that UP could have
possikbly offered would have induced SP to grant
rhose trackage rights?

A. Wwhen you say no amount of money, to

ha-se granted rrackage rights into the heart of

rh2 Southern pacific system would have severely
diminished the value of the Southern pacific

ALDERSON REPORTING COMPANY, INC.
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franchise in my estimation which would have
severely diminished what the rest of the railroad
potentially would have been worth.

Q. Let me use a number chen. At $4
billion, do you think you could have bought
rrackage rights from SP across the heart of its
system?

A. I can‘t answer thac, I don’t know.

Q. why do you think that SP would have --
rhat the value of its entire system would have
suffered if UP had Dbeen able to get trackage
rights into che heart of .ts system?

A. Because of the head-to-head competition
from a much stronger Union Pacific that had much
greater fina:lcial resources than the Scuthern
pacific. And I think the other factor that’s got
to be caonsidered there is tc some extent the
intardependency of the traffic flows on che
Southern Pacific and what UP access could do in
rerms of -- on trackage rights, taking away the
pbusiness of the existing Southern Pacific
franchise.

& Let me turn it around a litctle Bit.

Did you consider a propesal by which Union

Pacific would have purchased whatever lines it

ALDERSON REPORTING COMPANY, INC.
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needed from Southern pacific and then granted

to Southern pacific so that

~rackage rights back

it could continue to compete for all the traffic

in its current franchise?

A. No, we did not consider that.

Q. 1'11 first ask you, from the SP

perspective, would you have any Jifferent answer

as t¢ how SP would have reacted in your opinion

rhan the answer Yyou just gave me for the earlier

rrackage rigbts guestion?

" I don‘t know how they would have

reacted.

Q. what about from the U¥ side? I mean SP

I would think would have some price where it

could be induced to sell its rrack, especially in

raturn for trackage rights pback. What about from

the UP side, could that have given you

substantially what Vvou would get out of the

merger, if you could have found a mutua.ly

agreeable price?
A. No.

. why not?

A. and the reason for that is first off,

if you look at the operating plan and things like

the bidirectional running which prcbably could

ALDERSON REPORTING COMPANY, INC.
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pe achieved, the common use cof the terminals,

~he ability €O rake the combined volumes of the
rwo railroads and build more detailed source
blocking at rerminals like Houston and run solid
rrains with the combiaed volumes of both
railroads deep into the Southeast and into the
Northeast, YOou would not be able to do that.

The other thing that you would not be
able to do would be to expand into some of the
newer markets; for example, pacific Northwest to
Texas that we’'re calking about, Denver to New
Orleans. The other thing, though, that you would
also have still left is the Southern pacific
without the £inancial resources to reinvest in
jes railro d and to be fully competitive then

with a UP system OF with a giant 3N system.

q. ckay. Let me move on to a different

qguestion. Is it true that, at least upon
occasion, railroads wiil set prices at amcunts
that just barely cover their incremental COSEtS of
providing the service and make a small
contribution tO £ixed costs, if rhat's what it
rakes to get the craffic?

A. I don't know whether that 1is true.
gBut, as railroads become more and more capacity

ALDERSON REPORTING COMPANY, INC.

(202)289-2250 (800) FOR CEPQ
1111 14th ST, N.W,, 4th FLOOR / WASHINGTON, O.C.., 20005




Rebensdorf Tr. at 743
(February 12, 1996)

two major markets that we compete 1n OVer
trackage rights.

And

THre--Buriingtom-Northera with Santa Fe,
our access to the Los Angeles basin was over
trackage rights. And I can‘t recall where we
have had major disputes in terms of
Seattle-Tacoma or in terms of getting into

Southern Califoraia.

And here we're running over trackage

rights over our major competitors in both
markets. I mean as I’ve already said the simple
fact of the matter is without trackage rights
there would not be a national railroad network in
rhis country today. Every railroad in the
country has significanrt s-retches where they’'re
cperating over trackage rights.

Q. I'm going to take you back to -- I kind
of hate to do it, but I'm going to take you back

to -his transcript of the telephone conference.

what I will do, however, is call your at-enticn

to page 8. And I will ask you to your
recollection. I£ this hel >s you with your
recollection, fine, if it docesn’'t, that's okay
too.

And I’ll tell you, here is the lines

ALDERSON REPORTING COMPANY, INC.
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Rebensdorf Tr. at 790-792
(March 20,1996)

790
page 29 were the corrections that he indicated
should be made. Do you have that understanding
now?

A. I have seen what is identified
revised pages 306, 307, and 310. I have
all of the work papers.

5 Fair enough. I'm not going tvoc ask you
about the underlying work papers, I just have a
couple questions which Mr. Xauders expressly
deferred to you.

Turning to the second page of this
exhibit, page 307, the middle of the page there,
he corrected, after doing the costing
corrections, the ratio for the trackage rights
fee to expense, increased it from 75 percent to
90 percent in one case and 77 percernt to 93
percent in another case. Do you see that
correction?

A. Yes.

Q. And immediately follew.ng that there

was some testimony that you made, where you say I
believe these rates will be sufficient, but only
marginally so, for UP/SP to receive a sufficient
return. Do you still believe the phrase only
marginally so should be included there in iight

ALDERSON REPORTING COMPANY, INC.
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of the correction?
A. Absolutely.

Pardon me?

what do you base that conclusion on?

Q.
A. Absolutely.
Q.
A.

I'm not covering my fully allocaced
costs which means at this point I am not earning
my fully allocated costs which means that I am
not earning my cost of capital even on tae book
value of the -- 100 percent of the bcok value of
the investment that I have in the line tbat
BN/Santa Fe is going to be using.

Q. In looking at the footnote on page 307,
where the ratio coverage for the 3.48 mill per
ton mile rate is now at 104 percent, would you
still adhere to that conclusion with respect to
that rate?

A. I would still adhere to it. But keep
in mind, the 3.48 mills only applies bet"een
Keddie and Stockton and Oakland in the I-S
corridor which was not a competitive issue to
begin with. That was one of the trades that we
made with BN/Santa Fe to enhance competition in

the I-S corridor.

Also I would point out that the 104

ALDERSON REPORTING COMPANY, INC.
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again is based on the book value of assets
involved. It is not based on the economic cost
of replacing those as 2ts with a current cost of
capital.

Q. is8 1t your understanding that these
cost calculations do not use the current cost of
capital?

¥ It does us2 the curcent cost
capital. It does not use a replacement velue of
the assets.

MR. WOOD: I'd like to have another
exhibit marked, please.
(Rebensdorf Exhibit No. 21
was marked for
identification.)
BY MR. WOOD:

Q. What has been marked as Zxhibit 21 is

identifie. as having been placed in the

applicants’ depository identified as documenr
Page No. C18-000001 through 15. Have you ever
seen this document before, Mr. Rebensdorf?
A. I don’t immediately recall having seen
It’'s dated Octobe .1, that’s sometime ago.
9. I'm sorry, I didn’t hear you.
It’s daced October 31, 1995. That'’s
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Wiliig Tr. at 24

24
peterscn persuasively demonstrates the extent
which seeming three-to-two situations turn out
further examination not to satisfy one or more
the above conditions.

A.. Right.

¢ 2N We’'re on the same p~ je there. What I'm
saying 1is, other than relying on Mr. Peterson for
that, did you do anything to test_that conclusion
by him?

A. No.

Q. Ckay. Did you do any investigation or
analysis to assure yourself that the factual
statements he was making were valid?

A. Not in any probing way, I'm really not
here to be a fact witness.

Q. And, when you say not in any probing
LES R y&u qualify that Dy probing way, CtO whac
extent?

A. Well, I’ve raen involved in matters
concerning the railroad industry since 1978 or sO

kept track of the
on a wide variety of bases, I1've Jeepe-t£Fask--Lae
academic literature and I’'ve been involved in

lots of disputes before the ICC and a lot of

thought processes involving competition in the

industrv as well as regulation, so I hav2 a long

ALDERSON REPORTING COMPANY, INC.
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willig Tr. at 60

A. Not in a gJuantitative sense, no.
Q. And you’‘ve said that a study of that

rype might be vzluable to some person for some

purpose. Wwhy didn’t you do t=his type of study?

MR. MEYER: Object toO the form.

THE WITNESS: Frankly it didn’t occur
to me 38 something that I needed for the analysis
that I did that is reflected in my statement.

BY MR. LUBEL:

Q. pDid you do anything to investigata if
certain shippers might use one railroad rather
rhan another because that railrcad is better
suited for a certain type of conmodity?

MR. MEYER: Object toO the form.

BY MR. LUBEL:

Q. And again I'm not asking you whether
that’s true in a general =ense, I'm just asking
whether you did any jnvestigation of that in
regard to this statement, this merger?

MR. MEYER: Same objecticn.

THE WITNESS: I read lots and lots and
lovs of different shipper statements in this
record, both before and after I wrote my
testimony

'testtmcnvacu-wheremehose shippers are explaining

above their own signatures their choices of
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Willig Tr. at 195-196

compound.
BY MR. LUBEL:

Q. And, just for efficiency’s sake, I'm

asking that all at once, aren’t those the types

of things that a landlord might know about the

trenant’s craffic?
MR. MEYER: Just for efficiency’s sake,

I'm cbjecting all at once.
THE WITNESS: The best I can do for you

is to return tO the characterization of

resgonsibility for logistics. And it wouldn’t

surprise me if some things related to the

catego-ies that you're mentioning were indeed

necessary for the landlord to fulfill ics

responsibility for orderly and safe movements.

BY MR. LUBEL:

Q. And, from that operational information

and from the contact =:they would have on that,

wouldn’t there be opportunities, in implementing

the trackage rights agreement l1ike is being

proposed in this case, wouldn’'t there be

opportunities ror the twc carriars to have

contact with each other, their emaloyees tO have

contact?
MR. MEYER: Object to the form.

ALDERSONFETORTDK;COMPANY,H“L
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THE WITNESS: It's probably rot 1
macter to joke about and talk about contact
the trains being avoided so I won'’t venture

those waters at all.

3Y MR. LUBEL:

PR JL SYOT AT LAY VSTV Y S TP DR

Q. I didn’t mean that.

2. It would be beyond my expertise toO

speculate on exactly what sort of logistical

information transfer would make sense in this
context to make sure that trains don’'t come into
undue physical

uado-physical contact with each other.

Q. Okay. I didn’t mean physi-al contact
of the trains. D92esn’'t the implementation of
svch an agreement cause there toO be dealings
between the two railroads, and what I'm leading
to, which would give opportunities for
information exchange, information about prices,
about markets, contracts, any of those things?

MR. MEYER: I‘m sorry. Could you read
back that gqQuestion?

THE REPORTER: "Questiocn: Okay.
didn’t mean physical contact of the trains.
Doesn’t the implementation of such an agreemeat
cause there to be dealings between the two
railroads, and vhat I'm ieadinc to, which would

ALDERSON REPORTING COMPANY, INC.
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Willig Tr. at 398

398
you characterized the problems wich the waybill
data as arising from the fact that the ICC had
jnvited railroads to alter the contract data they
submitted; 1is that right?

A. Yes. Maybe adjust is the right word.

i Adjust, that’'s fine. Do you know
whethar all railwr-cads that submit data do alter
their contract data? ot

A. No, I don’t know.

Q. Did you have any discussicas with
anyone at UP or SP about the. way they did or did
act alter their ceontiact data?

A. No.

Q. Do you have any information about. the
methodologies chat railroads use to alter their
cecntract daca?

A. No.

MR. HERZOG: Object, lack of
foundation.

| THE WITNESS: I‘'m SOTXTY.

THE WITNESS: I have no specific
information about what methods railroads do
employ toc adjust their data.

BY MR. BILLIEL:

1'd like to refer you now tO your

ALDERSON REPORTING COMPANY, INC.
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Yarberry Tr. at 15

Redacied




Yarberry Tr. at 27

Redacted




Yarberry Tr. at 109-116

Redacted




Yarberry Tr. at 119-121

Redacted
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s EXHIBIT 1
Proc:er&Gamble

Morydcie Technical Coraer
5296 Spring Grove Awnue, Clacinnad, Ohlo 45217-1087

Mr. Vemon A, Williams arch 22, 18688
Secretary, Surface Transportation Board

Department of Transpartation

1201 Constitution Ave., N'W., Room 4125

Washington, OC 20423 RE: Docket #32780

Dear Secretary Willlams:

Procter and Gamble is @ major manufacturer of consumer products that are distributed worldwids with sales
exceeding $33 Billion annually, Rall s the key mode of ranspartation far qur inbound and imaerplant materials. We
maka over 26,000 carioad shipments annually. Much of that volume « .ginatss or is destined for paints West of the
Mississippl River. Wae have operations in 21 states including Califomnis, lows, Kansas, Loulstana, Missouri, Toas,
and Mexico City, Mex. Our major suppliers of raw material aiso reside in the states listed above as weil as
Wyoming. Idaho, and Nevada.

Procter and Gamble Is concerned about inherent loss of compatition the propes ' acquisition of the Southemn
Pacific by the Union Pacific will have on our business aver the long term. Wae continue to be a majer proponent of
deregulstion and the resutting competitive envircnment which that legislation has enabled. Huge amounts of wasta
and inefficiency have been sliminated while service and productivity have been rewarded, \We belleve the merger in
question runs contrary to the compatitive marketpliace which dereguiation has brought us.

We do not baileve the proposed trackage rights identified 3 art of the agreement with the BN/SF is sufficlent and
substantial enough to sustain its Intended purpose, In respect {3 cost and service the broad scope of the haulage
agreement will nat pravide the delivery parformance which o.¢ current and future business environment demands.
We must a'so uestion the UP's capacy to assume the volume and complexity of the Scuthem Pacific’s traffic
evident by their problems in absarbing the CNW.

The averall recuction from 3 to 2 carlers for our Sacramantd, CA, Kansas City, KS and St Lauls, MO operations,
as well as Sur numenous raw material supply points in the Texas Gu!f reglon, will escalate cost effecting our
compatith s1ess, Our wperience has shown the Southem Pacific presence In thess TafMic lanes has helped
maintain & competitive peics structure. Industries served today by 8 single carrier, have the oppertunity to load
truck and transload to rall at nearby SP stations. This s 3 competitive altarnative we have used which wil be
sliminated by the merger.

The Mexdco market provides great potential for the expansion of Proctar and Gamble's products. Again, the
teduction In available cariers into and out of Mexico does not it with this emerging opportunity. We therefore
recommend the Surface Transpartation Board reject the Union Pacific’s acquisitic ranussl statad In Docket
#32780.

|n the event the Surface Transportation Scard finds it approprate to grant the \'aion Pacific’s propasal, we would
strongly recommend to include in your ruling a divestitura foc lines currently in operation from Chicago to Houston,
Laredo, and along the Teas Guit Coast. While not the total answer, this action would substantially reestabiish a
true competitive environment in the Taxas Guif region and into Mexco, Estabiishing an swnership pasition versus
trackage rights provides a long tenm competitive option in this vital and axpanding business area,

STATEMENT
I, Charles R. Feldman, deciare under panaity of parfury that the foregaing is true and correct. Furthar, | cartify that |
am qualified to e this staternent on behalf of Procter and Gamble. Executsd on March 20, 1988,

Chartes R. Felaman
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VERIFIED STATEMEINT
QF
RICHARD C. LEVIN

I. statement of Qualifications

My name is Richard C. Levin. I am a Professor of Economics

208 Management at Yale University, 37 Hillhouse Avenue, Naw
gaven, Connecticut. 1 received a B.A. degree from Stanford
yniversity in 1968, a B.Litt. from Oxford Univereity in 1971,

and 2 Ph.D. in economics from Yale University in 1974. Since
1974 1 have been on the faculty of the Department of Economics
at Yale, and since July, 1980 I have also been a member =f the
faculty of the Yale School of Organization and Management. At

Yale I have taught undergraduate and graduate courses in

picroeconomics, industrial organization, antitrust, and

regulation.

Transportatinn economics, and especially economic aralysis
of the railroad industry, has been a major focus of my research
efforts. 1 have published papers on the cffects of railroad rate
requlation, on the consequences of end-to-end and parallel
railroad mergers, on the impact of abandonment regulation on
railroad profitability and investment incentives, and on the

expected consequences of railroad rate < egulation.
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rights and, second, the relative merits of the XCS and the UP

Proposals for remedying the anticompetitive consequences of the

Before proceeding to a discussion of these issues, }  »«r
cne additional procompetitive consequence of the KCS pr .. .sal
should be noted. The SPSF merger would not directly affec: the
nurber of competitors serving the transcontinental Cantral
corridor; an SP-DRGW-SP routing would remain directly compe:itive
with a routing over the consolidated UP system. The DRGW,
however, is concerned that an SPSF merger would enhance SP's
ability to direct traffic to and from Northern California over
the n&wly moncpolized Southern Corridor. The proposed IRMA, by
holding Southern Corridor rates to reasonable levels, would terc
to reduce the SP's incentives to divert to the Southern Corridoer
traffic chat could be more efficiently carried over the Central
Corridor. Thus, the IRMA would tend to encourage the SPSF to

continue SP's cooperation with the DRGW.

[RMA v. Long-Haul Trackage Rights

Ar: obvious alternative to independent ratemaking authority
for the KCS wouid be tracksge rights extending from Beaumoat or
from Dallas all the way to California. As a remedy for the
Competition lost in the present case, trackage rights 2ffer the

clear advantage of providing otherwise captive shippers with
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direct access to the trains of a competing carrier. Moreover,
trackage rights have been widely and successfully used in U.S.

railroading. There are hundreds, if not thousands, of active

trackage rights agreements -- most voluntarily negotiated by

landlord and tenant, some imposed by the Commission or Congress,

There is a substantial body of opinion, however, that the
disadvantages of trackage rights multiply aa their distance is
increased. The cperating difficulties associatad with long-haul
trackage rights render them less suitable than the IRMA as a
remedy for anticompetitive impact in thi» case for two principal
reasons. First, trackage rights would impose a greater burden
on the SPSF and would present greater obstaclas to the
Achievement of merger-related sfficiences. Second, it is by ne
means clear that KCS would provide better service as a longe-haul

trackage rights tenant than {t could under the IRMA.

Consider the relative burdens imposed on the landlord.
Under the IRMA, the proposed cperating plans of the Primary
Applicants would scarcely be altered. For the most past, cars
for KCS' account would be handled as if they were SPSF's cars.
They would move, with minor excep.ion, in the same trains over
the same routes. The economies envisioned in the SPSF operating
Plan could therefore be realized in full. on the other hand,

trackage rights for KCS' trains would be costly from a publiec
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| 1,_.rest standpoint. Even if the landlord were fully compensated

or the additional burdens of schtdulinq,'trnffic control, and
'Nﬂccrinq, these extra rescurces, unnecessary under the IRMA,
;oﬂld be more productively employed elsewhere. The costs of
’ch.dulinq, control, and monitoring are clearly associated with
gistance. GCreater distances mean rore train meets, hence more
sttention to scheduling, more delays, and more potential
operating problems, From the tenant's perspective, long-haul
trackage rights would require investment in facilitiez along the
route to service the trains and to accommodate crevs and crew
changes. From labor's perspective, worker displacement would
occur to the extent that traffic moves in the tenant's trains;
in this case, the SPSF would have to lay off crews and the KCS

would have to add crews.

One might expect that direct access to shippers with its
own trains would permit the KCS to offer better service than it
could provide under the IRMA. This is not at all clear. The
greater the distance over which trackage rights extend, the
greater the opportunity for the landlord to give preference to
the movement of its own trains. The incentives to engage in such

discrimination would not arise if KCS' cars vere hauled in the

landlord's trains.
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Capltal Expenciizes and Mainiensnce. 'mprovement and onvgoing maintenance 2f roedwwy,
chares and equipmeat ere essenttsl components of the Company's efforts to improve service and reduce
rating cosis. The Compenty (aces large captal invesiment requirements in order (o meet the challenges of
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Over tn.pli five years, the Company inade (he follomng railroad capltel expenditures in order to
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Raflroad Capital Expenditures

__Yeer Ended Decsmber 31,
_1995 1994  __1993m 1992 1991
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Roadway end structures capltal expendures for 1095 increased substantially over prior year amounis
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The Company's ceplla) expenditures for railroad opersticns for 1998 are expecied 0 be approximately
" mittion (exclusive of cepital \eases), including $312 million for roadway and structures and $25 million for
jad equipment and other Rems. The Company plans on compleling the acquisition of spproximately 500
nditioned froight cars by May 1098 for an estimated $14.1 millan in capitatized lesss obligations.
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structures and reilroad equipment (Including administrativa and inspecticn costs) for e peniods indicated
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; Maintenance Expenditures
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n jutie 1995, the Board of Directors approved plans
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i me J x
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wymenss © be 200¢ ‘or approximately 582 empiovees
both mansgemens sad laboe), 64 of whom were rermi-
wted 18 1995 wich the remminder plenned foe termina.
ian before the eod of 1996, spproximarely $4 cuillion
o the charge it relared to cones a. ociazed wuh sermins-
og certain lessed facilities, anc approximaaly $20 mil-
iaa is for the expecied loas amocisted wich the sale,
-uclluﬁnamtdéootdhd}khdnﬁyml
ines. Currene labslices, noo-cusrent Eabilicies and aceu-
aulaced deprecianan ¢ June 30, 1998 were incremard by
pproximarely §23 million, $17 milion and $20 milioa,
empecuively, o8 & 7esult of this chargs. As part of the
dang 1 increase productiy vy, the Compnny ko
Pyeoved the rducatan snd teaining of p to 300
mployves for which future exprued coes of spproxi-
ndrSlnﬂlnﬁnher-daBl::ndm”’
wrent accounsiag principies. As of mber 31, 1995,
4 employees have beea rermisated and $2.0
niflion has been charged to the reserve. The
CRiakes 10 evaluate the conts and denefies of the plans
ppeoved by the Board in June 1995,
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On November 30, 1995, UPRR and SPRC fikd s
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olumdmdmh&pmb«lm.

On Jananry 17, 1996 2 2 special meeting ca vad 1=
consider the propased merger, the sockholders of SPRC
voted to proceed enich the trnssction. ke

The Company incurred expenses of $8.1 millioa
suociated with the proposed metger dunag 1998 and, if
the merpsr i complesed, has comen'red 10 continuity,
leverance end ransaction experses of up 1o sn additicnal
§45 nulkon,
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Despite lousy weathe
stower economy as cu

by Jack Burke

Chicago

‘ ‘ onrail last w- ! announced a
‘ $200 “incertive rerund” for every

boxcar load of canned goods shipped to
the Northeast
The railroad said it was “making

| this refund available for a limited time
| to d.monstrate that Conrail boxcar

transportation continues 'O offer a

| smart balance of price and service.”

The Conrail rebate offer struck some

| rail observers as evidence that it i

{ rough

Jumpi 4 economy and not sir
.~ ter weather that has sent trat-
fic figures for the entire rail industry

| into a tailspin.

|

“The rebate speaks voluwmes,” said
PaineWebber r- ' analyst Scott Flower.
“This is t—= copetitive business.

| Conrail’s core greup has had real prob-

lems.”

“It could | e a reaction to weak busi-
ness,” said mill Lynci’s Michael
Lloyd. “But Conrsil has saia that theis

. food group would atiempt to regain lost

market share through pricing and ser-
vice imprcvement. They might be
doing this even if the economy were
strong.”

Conrail itself said that planning for
the rebate begsn about a month ago.
Bruce Yozak mai.ger of ld sales for
Conrail's fuod and agriculture group,
said the rebate w1s part of an overall
corporate strategy .7 build traffic. The
refund, h2 said, was related to the state
of the eccnomy only in the sense that
“there is plenty of aggressive truck
competition out thews.”

Truck competition‘int the Northeast
has made it economical recently for
canned goods shippers to move traffic
from Washington, Oregon and Califor-
aia by boxcar te Chicago for transle |
ing to truck for final delivery to points
as far east as Pennsylvania. Kozak said
the 3200-per-car rebate, which went
into effect Feb. 15, ana wiil be available
until May 1S, would on average
amo n* 1o about 3 percent of a freight
bili from he \Vest Coast, but would be
a ‘substantial” portion of Conrail's
shase of the revenue or suci 4 move.

! He also said another such rebate offer

!

Only the U.S. operations of Canadian
the trend in declining traffic, and thase three
both carlcad traffic and intermodal.

Southern Pacific have bucked
have managed to post gains in

r, analysts leaning toward
Iprit driving down rail traffic

Na*onal and CP Rail and a surprising

P N i s e ]
“I:'s pretty bad out
there, but how much

is the weather and
how much is the
general economy?
It’s pretty clear that
the econorny is not
__humming along.”

~ Paine Webber's Flower

for a different commoditv is under
study.

Overall traffic figures ior Conrail for
the first five weeks of 1996 show the
rai'road down 10.4 percent comparsd
wil the same period of 1995. though
the railroad’s intermodal traffic has
eked out a slight t! ree-tenths of 1 per-
cent gein. The entire industry has seen

carload traffi- decline 11.9 percent aud
intermodal drop 3.4 percent. The drop-
off is all but universal. Only the U.S.
operations of Canadi~n National and
CP Rail and a surprising Southern
Pa ific have bucked the 'rend, and
*h1se three have managed o Dost gains
_. both carload traffic and intermodal.
1 Jorfolk Southern is the only cther rail-
road with a psitive comparison, a 6.1
percent gain it intermodal.

“The first quarter is always a little
fluky,” said Memill Lynch's Lloyd.
“Teking coal and grain out of the traffic
mix, volumes were off 3 percent in
November, 3 percent in December, and
4 percent in January, but fell 7 percent
the first week in February. Much of the
decline in January had to do wita the
weather, but February could be a differ
ent story.”

Railroads have had to weather the
Northeast blizzard and subsequent
flooding, Bitter cold in the Midwest has
rneant shorter trains and coal frozen in
hoppers, delaying the retun of cars to
the Wyoming aad Colorado coai mines.
A Burlington Northern Santa Fe derail-
ment on Cajon Pass on Feb. 1, brought
rail trasfic to a halt temporarily in much

—

0

-~
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| of Southern California, but a less publi-

cized BNSF derailment in Wyoming
the same week helped reduce coal
loadings for both Union Pacific and
BNSF by a combined 20.000 carloads,
compared with loadings the same
week in 1995. Finally — or so they
hope — railroads were inundated by
flooding in the Pacific Northwest.

“It's pretty bad out there. but how
much is the weather and how much is
the general economy?” wondered
Flower. “It's pretty clear that the econ-
omy is not humming along.”

“What strength there is in the econ-
omy seems to be more on the service
side than on the manufacturing side,”
ubssrved Harvey Levine, chief econo-
mist for the Association of American

Railroads. “And its not the service sec-
tor that provides railroads their traffic.”

“We are concerned that the weak-
ness in railroad traffic is being blamed
mostly on the weather, when in reality
it is as much the result of a slowing
ecoriomy,” wrote Salomon Bros. ana-
lyst James Valentine in a recent recom-
mendation. “Weaker traffic is causing
us to lower our 1996 earnings estimates
for all of the U.S. railroads.”

Valentine, too, noted that economi-
cally sensitive rail traffic was dovn 4.5
percent for the first five weeks of 1996
and 7.2 percent in the fifth week. “Rail-
road traffic has not been this negative
since the 1990-1991 recession,” he
emphasized. Valentine estimated that
balf of the traffic decune could be

related to weather and should be recap-
tured, but “potentially half of the lost
traffic is gone forever.”

Valentine reduced his recommen-
dations on BNSF from a “strong buy” to
a “buy” and on UP from a “buy” to
“hold." Lloyd recently reduced his
intermediate or 12-month ratings on
UP. Conrail and NS from above average
to hold and from buy to above average
for I'inois Central. Flower has not
chenged his rating on individual rail-
roads since downgrading several in the
later stages of 1995.

All three analysts agreed that rail-
roads with cost-cutting opportunities
remain attractive investments,
basis on which all three give favorable
ratings to the newly merged BNSF. ®

Hub Group making another run at public offering

Chicago

The Hub Group, the largest inter-

moda! marketing company, is

making a second effort to go puouc,

zfter scrubbing an initial public offer-
ing in the spring cf 1995.

Hub's registration statement,
filed Feb. 6, contemplates an offer-
ing of 3,575,000 Class A common
shares by the company with an
additional one million shares to be

| sold by the Francis T. Marino Trst.

Last year's proposal called for a
slightly larger number ot shares to
be sold, but the anticipated per-
hare price remains $15. Net pro-

| ceeds to the company from an offer-
| ing at that price would be sligiatly
more than $48 million.

The bulk of those funds will be
used to restructure Hub, which now
consists of 28 separate Hub S Corpo-
rations. Members of Hub founder
Phillip Yeager's famfiy. the Marino
Tru-t, initial investors iu Hub and
the principals of each of the Hub §
Corporations are the majority own-
ers of each of those 28 corporations.
Immediately prior to the closing of
the offering, eazii Hub S Corporation
will declar- . dividend equai to its
retained earnings, common stock
and paid-in capital. These dividends
will aggregate $22.8 million, $10.8
million of which will be paid to the

aareholders in cash and the remain-

| der in five-year notes. The dividend

[ is worth just under $2 million for

Phillip Yeager and $1 million for his
son David Yeager, vice chairman of
Hub.

Funds from the public offering
will used to begin the process of buy-
ing out that ownership, with Hub
Chicago. itself a subsidiary of Hub
Group Inc., becoming the owner.
The offering contempiated comple-
tion of the buyout of the separate
Hubs only at the time the principal
ceases employment with the com-
pany.

The buyouts from the fund
derived from the initial public offer-
ing will result in Phifip Yeager
réceiving $3.5 million, his son and
David Yeager $4.3 million. A second
son, Mark Yeager, will receive $3.4
million and son-in-law Robert |.

Jensen will receive $3.7 million. Hub
President Thomas Hardin is slated to
receive $2.1 million.

The offering also calls for the
senior Yeager and his family to retain
control of the company through the
issuance to them of 662,300 Class B
shares, eack of which will command
20 votes to u.e single vote attached to
each Class A share. The Yeager fam-
ily will thus retain 74 percent of the
voting control over Hub. Class B
shares will revert to Class A status
should they be sold to a non-family
member.

The registration statement dis-
closed that for the first nine months
of 1995, Hub had pro forma net
income of $3.8 million on revenue of
$519 million. a

Mass. passes doublestack clearance bill

T Chicago
he Massachusetts legislature last
Wednesday enacted its Seaport
Improvement Bond Bill, calling for the
stzte to invest $110 million in dou-
blestack clearances and about $60 mil-
lion in dredging Boston Harbor.
Conrail will invest $23 million in its
own funds in clearing its route from
Boston, through Worcester, Spring-
field and Pittsfield, as well as $4 mil-
lion in New York for full doublestack
clearances through to Albany. The bill
also provides funding for clearance

projects on Guilford Industries’ Boston
& Maine track and on the Providence &
Worcester. P&W has said it will spend
the $5.5 million required of it to clear
its route, but Guilford has not guaran-
teed that it would invest the $25 mil-
lion it would have to iavest to guaran-
tee state funding.

Conrail President and CEO David
LeVan said the vote would mean “Mas-
sachusetts will have a modern port
linked to a modern transportation net-
work, which will lead to economic
development and job creation.” L]
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OR

| TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(D) OF THE SECURITIES
EXCHANGE ACT OF 1934

For the transition period from (o)

Commission file number 32-62756

SOUTHERN PACIFIC RAIL CORPORATION
(Exact name of registrant as specified in its charter)

Delaware 84-1092482

(State or other jurisdiction {L.R.S. employer
of organization) identification no.)

Southern Pacific Building
One Market Plaza
San Francisco, CA 94105
Telephone Number (415} 541-1000

Indicate by creckmark whether the registrant (1) has filed 2.1 reports
required to be filed by Section 13 or 15 (d) of the Securities Exchange Act of
1934 during thz preceding i2 months (or for such shorter period ~hat the
registrant was required to file such reports), and (2) has been subject to such
filing requirements for the past 930 days.

Ye: X No

Indicate the number of shares outstanding of e2ach of the issuer's classes of
conmon stock, as of the latest practicable date.

Qutstanding
at April 30, 1996

156,154,639 shares
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PART 1 - FINANCIAL INFORMATION

ITEM 1. FINANCIAL STATEMENTS

SOUTHERN PACIFIC RAIL CORPORATICN AND SUBSIDIARY COMPANIES
CONSOLIDATED CONDENSED BALANCE SHEETS
(Unaudited)

<TABLE>

<CAPTION>
March 31, Decembe:

ASSETS

<S>
CURRENT ASSETS
Cash and cash equivalents
Accountg and notes receivable, net of
allowance for doubtful accounts
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(6) COMMITMENTS AND CONTINGENCIES

The Company is subject to Federal, state and local enviro'mental laws
and regulations and is currently participating ia the investigation and
remediati:on of numerous sites. where che

8

<PAGE>

remediation costs can be reasonably determined, and where such remediation 1is
probable, the Company has recorde3d a liability. It 18 possible trat additional
losses will be incurred, but such amounts cannot be reasonably estimated. The
Company does not believe rhat disposition of environmental matters known to the
Ccmpany will have a material adverse effect on the Company's financial condition
or liquidity; however, there can be no assurance that the impact of these
macters on its results of operations for any given reporting period will not be
miterial.

ITEM 2. MANAGEMENT'S DISCUSSION AND ANALYSIS OF FINANCI:. CONDITION AND RESULTS
OF COPERATIONS

31, 1996 Compared to Three Months Ended March 31, 199%

The Company had net income of $6.1 million ($.04 per share) for the first
quarter of 1996 compared o net income of $16.5 million ($.11 per share) for che
first quarter of 1395. The Company had operating income of $53.2 million for the
first quarter of 1996 compared to $56.7 million for the 1995 gquarter. For the
first quarter of 1996, railroad operating revenues increagsed 2.6% and railroad
operating expenses increased 3.3% over the 1935 period. The adverse net inccme
variance from the first quarter 1995 was caused primarily by increased
depreciation and interest expenses related to locomotive acquisitions completed

in 1995.
Operating Revenues. In the first quarter of 1996, railroad operating revenues

increased $19.1 million, or 2.6%, compared to the first quarter of 1995.
Railroad freight operating revenues increased $26.2 million, or 3.7%, due to
stable or increased shipments of all ‘ommodities with the exception of coal
shipments which decreased 2.9% due p .marily to a mine closure and temporary
downtime at two other mines. The ..provement in railroad freight operating
revenues in 1996 is in part due to comparison to a weak performance as a result
of bad weather in the first quarter of 1995. Other railroad revenues (primarily
demurrage and incidental) decreased $7.1 million during the first quarter of
1996 compared to the 1995 quarter. For the first quarter of 1996, carloads
increased 4.5% and revenue ton-miles increased 8.6% compared to the same period
in 1995. The average net freight revenue per tor-mile for the first guarter of
1996 declined by 4.6% compared to the first quarter of 13995 due principally to
an increasa in traffic volume for commodities that generate lower revenue per
ton-mile (e.g., iron ore and aggregates craffic).

The following table compares rraffic volume (in carloads), gross freight
revenues (before contract allowances and adjustments) and gross freight revenue
per carload by commodity eroup for the three months ended March 31, 1996 and
199S.
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<PAGE>
Carload and Gross Freight Revenue Compariscon
Three Months Ended March 31, 19336 and 199§%

<TABLE>
<CAPTION>

Carloads Gross Freight Ra

(in thousands) (dollars in millic
<8> <C> <C> <C> <C> <(
Intermedal 127. o 1 2. $208. $205.
~nemical and petroleum products... . g % . 148. 142.

Coal : 87. i3+ 81. 82.
Focd and agricultural products. ... : Y. > 102. 96.
Forest products o 3 . 103. 1Q01.
Metals and ores i 49

Construction materials and

minerals

Aytomotive

$784.7

==I=Z===

</TABLE>

o Intermodal carloads and revenue increased for the first quarter of
1996 compared tc the same period in 1995 due to increased containe -on-
£latcar ("COFC") traffic, primarily from steamship customers. Trailer-
en-flatcar ("TOFC") carloads and revenue declined du& tO industry-wide
reduction in volumes, changes in customer distribution and shipping
pat-erns and increases in service competition from major competitors.

o Chemical and petroleum products carloads and revenues increased during
rhe first quarter of 1996 compared to the same period in 1995 due to
increased traffic in environmental wastes as well as reduced 1995
shipments attributable to severe weather during the first gquarter of
1995, strong crude oil shipments compared to a 1995 quarter that
included a prolonged maintenance shutdown fcr a primary crude oil
customer and growth in the first quarter of 1996 in shipments of
plastics, liquified petroleum gas, soda ash and ethanol. Revenue per
carload decreased for the 1996 quarter from the 1995 quarter due
primarily to changes in the commodity and customer mix.

o Coal carloads and revenues decreased for the 1396 period due to a mine
closure and temporary downtime at two mines during 1996 as well as to
reduced shipments for certain customers trhat are drawing down large
stockpiles or had spot moves in 1995 that did not repeat. Revenue per
carload remained relatively stable between periods.

o Food and agricultural products carloads remained stable for the 1396
quartar compared to rthe 1995 quarter while revenue and revenue per
carload increased due to increased length of haul for grain traffic and
growth in higher revenue per car canned food shipments. Shipments of
sugar beets, temperature controlled traffic and grain products decreased
during the 1996 quarter compared to the same period in 139§.

o Forest products carloads and revenue increased during the first
quarter of 1996 due to increased shipments of paperboard, scrap paper
and wood chips attributable primarily to incremental volumes from
existing customers as well as to reduced 1995 carloads and revenue. The
weakness in cthe first quarter of 1995 was caused by severe weather and

05/30/96 10:136:.
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WASHINGTON, D.C. 20549
FORM 10-Q

(Mark On=2)
{ X ] QUARTERLY REPORT PURSUANT TO SECTION 13 or 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1934

For the quarterly period ended March 31, 19956
OR

| TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1934

For the transition period from
Commission file number 1-8159

BURLINGTCN NORTHERN INC.
(Exact name of registrant as specified in its charter)

Delaware 41-1400580
{State or other jurisdi~tion of (I.R.S. Employer Identification No.)
incorporation or organization)

3800 Continental Plaza, 777 Main St.
Fort Worth, Texas 76102-5384
(Address cf principal executive offices) (Zip Code)

(817) 333-2000
(Registrant's telephone number, including area cocde)

Indicate by check mark whether the registrant (1) has filed all reports
required to be filed by Section 13 or 15(d) of the Securities Exchange Act of
1934 during che preceding 12 months (or for such shorter period that the
registrant was required to file such reports), and (2) has been subject to
such filing requirements for the past 90 days. Yes__ X No,

Indicate the number of shares outstanding of each of the issuer's classes of
common stock, as of the latest practicable date.

Shares OQutstanding
Class as of April 30, 1996
Common stock, $1.00 par value* 2,007 shares

*Burlington Northern Inc. is a wholly-owned subsidiary of Burlington Nortlrern
Santa Fe Corporation and there is no markec data with respect to such shares.

Registrant meets the conditions set forth in General Instruction H!1) (a) and
{(b) of Form 10-Q and is therefore filing this Form 10-Q with the reduced
disclosure format permitted by General Instruction H(2).

<PAGE>
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PART I FINANCIAL INFORMATION

FINANCIAL STATEMENTS

BURLINGTON NORTHERN INC. AND SUBSIDIARIES
CONSOLIDATED STATEMENTS OF INCOME
(DOLLARS IN M1..IONS)
(UNAUDITED)

<TABLE>
<CAPTION>

Three Months Ended
March 131,
1996 1995

<S>
Revenues $1,321

Operating expenses:
Compensation and benefits 455
purchased services 9°
Depreciation and amortization 104
Equipment rents 1.4
Fuel
Materials and ocher
Merger, severance and asset charge

Total operating expenses

Qperating income

Equity in earnings of SFP
Interest expense

Other income (expense), net

Income before income taxes
Income tax expense

Income before cumulative effect of
change in accounting method

Cumulative effect of chaage in
accounting method, net of tax

Net income

</TABLE>

See accompanying notes to consolidated financial sta:ements.

<PAGE>

BURLINGTON NORTHERN INC. AND SUBSIDIARIES
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<SEC - DOCUMENT>0006100885-56-000006.txt : 13360517
<SEC-HEADER>0000100885-96-000006.hdr.sqml : 19960517
ACCESSION NUMBER: 0000100885-96-000006
CONFORMED SUBMISSION TYPE: 10-Q

PUBLIC DOCUMENT COUNT: -

CONFORMED PERIOD OF REPORT: 19960331

FILED AS OF DATE: 19960515

SROS: NYSE

FILER:

COMPANY DATA:
COMPANY CONFORMED NAMZ: UNION PACIFIC CORP
CENTRAL INDEX KEY: 0000100385
STANDARD INDUSTRIAL CLASSIFICATION: RAILROADS, LINE-HAUL OPERATI!
IRS NUMBER: 122626465
STATE OF INCORPORATION: uT
FISCAL YEAR END: 1231

FILING VALUES:
FORM TYPE 10-Q
SEC ACT: 1934 Act
SEC FTLE NUMBER: 001-0807S
FILM NUMBER: 96565133

BUSINESS ADDRESS:

STREET 1: MARTIN TOWER
STREET 2: EICHTH AND EATON AVES
CItY: BETHLEHEM
STATE: PA
ZIP: 18018
BUSINESS PHONE: 6108613200

</SEC-HEADER>

<DOCUMENT>

<TYPE>10-Q

<SEQUENCE>1

<DESCRI?TION>10-

<TEXT>

FORM 10-Q
UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
washington, D.C. 20549-1004

(Mark One)

{ X ] QUARTERLY REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES
EXCHANGE ACT OF 1334

For the quarterly period ended March 31, 1996
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| TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(4) of THE SECURITIES
EXCHANGE aAcCT OF 1934

For the Cransition Peviod from
Commission file number 1-607s

UNION PACIFIC CORPORATION
(Exace name of Tegistrant ags Specified in LLS charter)

UTAH 13-2626455
(State or Other Jurisdiction of .8 Employer

incorporation or Organization) Identxficatxon No.)

Martin Tower, Eighth and Eaton Avenues, Bethlehem, Pennsylvania
(Address of Principal executive offices)

18018
(Zip Code)

(610) 861-320¢
(Reqistran:'s telephone number, includinq area code)

(1) has filed a]) reports
Urities Exchanqe
er period that the

(2) has been Subject to such

As of Apri] 30, 199s,
Common Stock Qutstanding.
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Should the STB not approve the acquisition Or should UPC elect not to complete
the acquisition because the STB imposes onerous conditions which prevent UPC
_from realizing the economic benefits of the acquisition, a subsequent
disposition of the Southe.n facific shares owned by the Corporation could
result in a significant loss. However, UPC continues to believe that the
Southern Pacific acquisition will be approved withgout onerous cornditions.

CONSOLIDATED - The Corpor~ticn reported net income of $156 million or $0.76 per
share for the first quarter of 1996, compared to 1995 net income of $191 million
or $0.93 per share. Results for 1996 included the effects of the acqu.sition of
CNW and, as a result of the Resources' [P0, reflected 33% of Resources' net
income in discontinued operatiins.

RESULTS OF CONTINUING OPERATIONS - Income from continuing operations declined
$23 million (18%) to $107 million ($0.52 per share) for the first quarter of
1996, as severe winter weather, pacific Northwest flooding, and the 17-day
General Motors brake plant strike (the GM Strike) more than offset the positive
impact of the CNW in:egration at the Railroad, while severe weather conditions
and an unfavorable pricing environment reduced earmings at Qvernite
Transportation Company (Overnite) .

Consolidated oparating revenues grew 18% to $1.97 billion from $1.66 billion in
1995, resulring primarily from increased carloadings--reflecting the acquisition
of CNW offset in part by the GM Strike and severe winter weather--and higher
average revenue per car at the Railroad, reflecting the CNW integration.

Consolidated operating expenses rose $318 million (23%) to $1.70 billion. The
addition of CNW volumes, weather-related traffic irterruptions, rail traffic
congestion and inflation were the primary reasons for increases in salaries,
wages and employee penefits ($117 million), equipment and other rents (864
million), materials and supplies ($28 million), parsonal injury expense ($8
mi.lion), other taxes ($11 million) and third-parcty transportation costs (312
million). Fuel and utility costs increased $38 million, reflecting increased
fuel prices, incremental CNW volumes and weather-related inefficiencies.

<PAGE> 1

Depreciatiwi.. charges rose $34 million--the result of UPC'S continued
reinvestment in its equipment and rail infrastructure and the addition of
CNW properties.

Cconsolidated operating income declined $14 milli:n (5%) to $265 million for the
period. Interest expense increased $26 million, principally from higher debt
levels associated with the CNW acquisition and the Southern Pacific first-step
cash tender offer. Other income decreased $31 million, reflecting reduced real
estate sales activity at the Railroad.

Railroad - The Railroad earned $166 million for :he quarter, a 15% decline from
$195 million in'1995. Earmings reductions reflected the current period's severe
winter weather, Pacific Northwest £looding, and the GM Strike. Results in 1996
also included a $33 million after-tax increase in interest costs, primarily
related to financing the CNW acquisition and Southern pacific first-step cash
render offer, and lower year-over-year real estate sales ($31 million). The
negative impact of these factors was somewhat countered by the acquisition of
CNW and a favorable IRS tax settlement ($20 million). The CNW acquisition added
roughly $10 million to the Railroad's first quarter 1996 net income.

Operating revenues improved $297 million (22%) to $1.68 billion, as CNW volumes
combined with a 9% increase in average commodity revenue per car, reflecting
longer average length of haul, favorable traffic mix shifts and pricing
improvementsa. Carloadings grew 10% (122,000 cars) detailed as follows:

Energy: Energy carloadings declined 4% as weather-related inefficiencies and a

05/30/96 10:35:¢
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Southern Pacific reported fourth-quarter 1995 earnings of SO.02 per share
compared with $0.22 last year. below both our estimate of S0.05 and ihe
Street forecast of S0.04. There were a multiple of one-time items that
decreased operating expenses for the quarter. but were offset by 3 one-time
accounting write-down of real estate property and. therefore. the
adjustments did not impact eamings per share. Adjusting for the one-tir
charges. the operating ratio increased 4.9 points. from 89.9% in the fourm
quarter of 1994 to 93.7% this quaner.

. L R - 4

Although the lower-than-expecied earn’ . 1s are a disappointment. they did
not come as a complete surprise. Deteriorating employee morale due 10 the
perding merger negotiations with Union Pacific made it difficult for -
management to aggressively increase service to optimal levels. However,

» mp o )

on-time performance for both its intermodal trains and its manilest trains
are currently at the highest levels over the past three months. both at
approximately 60%, which we believe can be sustained into 1996.

Over the past year, it appears that RSP has done a good job of aitracting
business. but unfortunaiely, it either was not priced properly or the
railroad’s cost containment initiatives proved unattainable. As 2 result of
these lingering difficulties and the loss of some high margin service
sensitive businesses, we are lowering our 1996 eamings per share estimate
from $S0.75 to S0.65.

Highlights of the Quarter

Although total revenue was essentially flat. up 0.4% for the - ‘er \aue 0
high contract allowances and adjustments). gross freight revenue improved
}.3%. 1o $818 million. on a 4.5% increase in volume. Chemical,. coal and
automotive contributed to much of the yield decline.

Coal revenue increased 21.2% to $91.5 million on 2 3G% sncrease in
volume. Aitough the com>any has been benefiting from uew ~oal moves
throughout the year, the decrease in yields reflect shorter . Zths of haul.
Intermodal revenue finisiied down 3 5%, to $206 millien, on a 2.6%
decrease in volume. The company's trailer on flat car velume was down
over 10% for the quarter, driven by service-related prudl- s and the loss
of UPS and Schneider National business. Chemicals Sinist od Cown 3.3%
for the quarter, to $144 million, on a 3% increase in volume. The
weakness in rates were primarily due to a soft plastic market.
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I. Abbreviations

A&S The Alton & Southern Railway Company

ALK ALK Associ~-es, Inc.

Applicants UP and SP

BNSF The Burlington Northern Railroad Company and
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BNSF I The September 25, 1995 Agreement between
Apprlicants and BNSF

ENSF II The November 18, 1995 Supplemental Agreement
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Chicago and North Western Railway Company
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The former Interstate Comrierce Comnission
International Paper Company

The Kansas City Southern Railway Company

Missouri-Kansas-Texas Railroad Company
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SP East

Missouri Pacific Railroad Ccmpany

National Industrial Transpor:ation League
Port Terminal Railroad Association
Rail Sciences, Inc.

Southern Pacific Rail Corporation, Southern
Pacific Transportation Company, St. Louis
Southwesterr Railway Company, SPCSL Corp, and
The Denvar and Rio Grande Western Railroad
Company

The SP lines, facilities, and other assets in
the region defined in Conrail’s March 29,
1996 filing, specifically in the Verified
Statement of Ronald J. Conway, Lester M.
Passa, and John P. Sammon, CR-22, at 6

The SP lines, facilities, and assets other
than SP East

The Society of the Plastics Industry, Inc.
The Texas Mexican Railway Company

Union Pacific Corporation, Union Pacific
Railroad Company, and Missouri Pacific

Railrocad Company

Western Pacific Railrocad Company




II. Short Form Case Citations

Burlington Northern, Inc. and Burlington

Northern R.R. -- Control and Merger -- Santa

Fe Pacific Corp. & Atchison, Topeka & Santa

F' _Ry., Finance Docket No. 32549, 199t WL
548184 (August 16, 1995)

BN/St. Louis Burlington Northern -- Control and Merger --

St. Louis -San Francisco Railway Co., 360
1.C. 0. 788 (1980)

CSX/Chessie CSX Corp. -- Control -- Chessie System, Inc.

n e 4 Coast Line Indus.. 363 I.C.C.
521 (1980)

DRG/SPT Rio Grande Inc¢''strie 186, PTC Holding,
Inc., and T. - Denver and Rio Grande Western

Railroad Company -- Control -- Southern

Pacific Transportation CoOnpAnY, 4 I.C.C.28
834 (1988)

Grand Trunk Chicago, Milwaukee, St. Paul and Pacific
Railroad Co. -- Reorganization -- Acquisition

by Grand Trunk Corp., 2 I.C.C.2d 161, (1904)
N&W/DT&I Norfolk and Western Railway Co. and Baltimore

and Ohio Railway Co. -- Control -- Detroit,

Toledo, and Ironton Railroad Co., 360 I.C.C.

498 (1979)

Rio Grande Industries, Inc. -- Purchase and
Related Trackage Rights -- Soo Line Railroad
Co., Finance Docket No. 31505 (Dec. 11, 1989)

Santa Fe Southern Pac. Corp. -- Control --
SPT Co., 2 I.C.C. 2d 709 (19°8¢)

Southern Pacific Co. -- Control -- Western
PReific BB . 327 1.0.C. 389 (1965)

Union Pacific Corp., Union Pacific R.R. and
Missouri Pacific R.R. -- Control -- Chicago
and North Western Transportation Co. and
Chicago & North Western Ry., 1995 WL 141757
(March 7, 1995)




Union Pacific Corp., Union Pacific R.R. and
Missouri Facific R.R. -- Control -- Missouri-
Kansas-Texas R.R., 4 I.C.C.2d 409 (1988),
petition for review dismissed sub nom.,

Railway Labor Executives Ass’'n v. ICC, 883
F.a0 1079 (D.C. Cir. 1989

UP/MP /WP ion Pacific Cor 1f1“ Rail S stem
and Union Pac1f1c R.
Mlggggrl Pacific Corp. & Mlssourl Pac1f1c
BB, 366 1.C.C. 459 (198%), arf’'a In oaxt
and rgmanded in part sub nom. Southern

Pacific Transportation Co. v. ICC, 736 F.2d
708 (D.C. Cir. 1984), gert. denied, 469 1.8,

1208 (1985)




III. Record-Citation Conventions

BNSF Reply Reply to Petition of Consolidated Rail
Corporation for Revocation of Settlement-
Related Trackage Rights Class Exemption,
BN/SF-53 (April 18, 1996)

EBNSF Response BN/Santa Fe'’'s Response to Inconsistent And
Responsive Applications; Response to
Comments, Protests, Requested Conditions and
Other Opposition; and Rebuttal in Support of
Related Applications to Which BN/Santa Fe Is
a Party, BN/SF-54, Volume I (April 29, 1996)

Conrail Comments Comments of Consolidated Rail Corporation in
Opposition to the Merger; Petition for
Revocation of Settlement-Related Trackage
Rights Class Exemption; Opposition to
Petition for Exemption for Settlement-Related
Line Sales; Shippsr, Government, and Other
Statements, Volumes I, II, and III, CR-21,
CR-22, and CR-23 (March 29, 1996)

Depcsition transcripts in this proceeding.
Where a deponent testified on more than one
day, the date precedes the citation. (E.g.,
5/9/96 Salzman Dep. Tr. 31-32.)

Narrative Applicants Rebuttal, Volume I -- Narrative,
UPSP-230 (April 29, 1996)

Rebuttal Verified Statements submitted on or
before April 29, 1996

Verified Statements submitted with the
Application or by Ccnrail and other parties
on or before March 29, 1996 filings

All other comments and evidence are cited to the numbers of the
filing. (R.g., "8PI-131.°)
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Introduction and Summary

Pending before the Surface Transportation Board
("Board") is the largest rail merger in history. Parties on both
sides agree that it is watershed evert, and, if approved, would
change permanently -- for good or ill -- the freight railrocad
industry in the United States. Because the merger, if
consummated as proposed, would significantly reduce competition
in the SP East region,V Consclidated Rail Corporation
("Conrail”), like many others, believes that the change bodes
ill. Because the trackage rights agreements between Applicants
and BNSF would not remedy these competitive harms, and because
such harms are not outweigned by countervailing benefits, the
merger is not consistent with the public interest. Accordingly,
Conrail respectfully urges the Board to disapprove the merger,
unless it is conditioned on divestiture of th:. SP East lines.

Opposition to the merger spawned by thz demonstrated
and unremedied competitive harms in the SP East region comes from
a broad array of interests -- the United States Department of
Justice; major shipper groups (including the National Industrial
Transportation League, the Society of the Plastics Industry,
Inc., and the Louisiana Chemical Association); most major
agricultural groups; significant individual rail users, including

Chrysler Corporation, Dow Chemical Company, International Paper

” The SP East region is defined in Conrail’s March 29,

1996 filing in V.S. Conway/Passa/Sammon, at €-7. (Record-
citation conventions are set out in the Table of Abbreviations,
Short Case Citations, and Record-Citation Conventions that
bPrecedes this Brief.)




Company, Phillips Petroleum Company, Procter & Gamble, Shell

Chemical Company, and Union Carbide Corporation; and public
officials including the Railroad Commission of Texas, the
Attorneys General of Texas, Louisiana, Arkansas, and Missouri,
and the Governors of Louisiana, Missouri, and Ohio.

Their evidence shows that, in addition to the
substantial competitive harms that Applicants acknowledge, there
are equally substantial unacknowledged harms. It shows that
Applicants seriously understate the competitive role that SP
plays today and would play in the future. Moreover, it shows
that, while Applicants describe the BNSF trackage rights as a
time-tested remedy, such rights would, in fact, be unprecedented,
and, more importantly, ineffective. "Tweaking" the BNSF trackage
rights, see Traffic World, Apr. 22, 1996, at 36 (quoting UP’s
Richard Davidson), has not helped, and will not.

Finally, the evidence shows that Applicants seriously
overstate the public benefits of the merger. Insofar as any
theme pervades the Applicants’ filings, it is UP’s conviction
that the merger is in the public interest because it would allow
UP to be the largest, richest, and most dominant railroad. UP
treats this objective -- pursued through successive combinations
with MP, WP, MKT, and CI''W -- as though it has an entitlement to
it (accusing opponents of "temerity" in raising objections,
Narrative, p. 124). UP never says that, without SP, it could not
Prosper, or compete effectively. It says only that it fears it

May not be as rich as BNSF, nor as large. Perhaps so, perhaps




But UP’'s view of its manifest destiﬁy is not enshrined in

Rather, the governing statute puts competition at the
center of the inquiry in recognition of the central role it plays
as the driving force of our economy. Competition creates
incentives to innovate, provide new services, cut costs, and pass
on such benefits to consumers. (V.S. Schmalensee at 37-41.)

This merger would indisputably diminish competition in the SP
East region. But Applicants neither demonstrate public benefits
that outweigh the harms there, nor devise an effective
replacement for the lost competition.

Divestiture of the SP East lines would restore that
compecition. No one disagrees. No one disputes that it is a
well-established remedy, widely and successfully applied. No one
disputes the 3oard’s power to order divestiture, under
conditioning authority that SP recognizes as "broad."? While
Applicants of course dispute its benefits, they base their
arguments on the diminution of private benefits to UP.

For these reasons, Conrail believes -- and it

respectfully urges the Board to conclude -- that the record

Although the Commission does not initiate
proposals for structural change . . . once an
Application is before it, the Commission is
not a "passive arbiter.” It has an
affirmative cbligation to protect the public
interest, and it must use its broad
conditioning authority to that end.

Opening Brief of Southern Pacific Lines in UP/CNW ("SP UP/CNW
Br.") at 23; gee also id. at 24.




evidence compels rejection of the proposea‘merger unless it is

conditioned on divestiture of SP East.

BECAUSE MERGER-SPECIFIC PUBLIC BENEFITS DO NOT OUTWEIGH
COMPETITIVE HARMS, THE INTERSTATE COMMERCE ACT REQUIRES
DISAPPROVAL OF THE MERGER AS PROPOSED.

Under the Interstate Commerce Act, a railroad merger
may not be approved unless it is "consistent with the public
interest."¥ To make this determination, the Board will balance
the public costs -- including prominently any loss of competition
-- against the public benefits that might result. SF/SP, 2

I.C.C.2d 709, 723 (1986); accord 3N/SF, slip op. at 54-55, 1995

WL 528184, at *45 (Aug. 16, 1995).

Although Applicants try to make it appear that the
balancing test embodies a presumption in favor of rail mergers
and that competition policy is secondary (e.g., Narrative, pp.
33, 36-37), nothing cnuld be farther from the truth: "The effect
of a transactiun on competition is a critical factocr in [the
Board’'s] consideration of the public interest."¥ 1In fact, the
deregulation effected by the Staggers Act requires that "the

anticompetitive effects of a consolidation be examined even more

¥ See 49 U.S.C. § 11344(c) (now § 11324(c)). Under the
ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stat. 803,
the merger is governed by the standards applicable prior to

January 1, 1996. For convenience, we cite both the former and

newly codified sections of the governing statute.

¥ SF/SP, 2 1.C.C.24 at 726; maa 49 U.8.C. 8

11344 (b) (1) (E) (now § 11324 (b) (1) (E)); facord Railroad

Consolidation Procedures, 363 I.C.C. 784, 786-87 (1981).




carefully then in the past," SF/SP, 2 I.C:E.zd at 727, and that
the Board "take even greater care to identify harmful competitive
effects and to mitigate those effects whare possible." UP/MP/WP,
366 1.C.C, 459 ; 508 (1962) .

Consistent with these policies, the presumptions run in
the opposite direction from what Applicants assert: "The burden
of demonstrating that [a parallel] merger is in the public
interest is a heavy one, and must be borne on tie shoulders of
substantial evidence."¥ As Conrail develops in Part II,
Applicants make no serious effort to dispute the anticompetitive
effects of the proposed merger, at least at 2-to-1 points, which,
even as they define them, generate $739 million in traffic each
year. Applicants try to minimize the effects of these
competitive harms, but their self-serving disparagement of SP’s
current competitive role (and its ability to continue to play
that role) is simply wrong.

The law also places on Applicants the burden of
demonstrating that the proposed BNSF trackage rights would

ameliorate the competitive harms of the merger.¥ As Conrail

SF/SP, 2 I.C.C.2d at 833. SP’s own words (SP UP/CNW
have special resonance:

There is no presumption that control
transactions involving two or more Class I
railroads are in the public interest.
Rather, Applicants must affirmatively
demonstrate that the public benefits
outweigh the public costs.

I.C.C.24 at 714; see also CSX

e
1.C.C. 521, 600 (1980) (concurring opinion) .

g ee SF/SP
Corp./Chessie, 363




shows in Part III, Applicants do not -- and cannot -- carry this

burden either. Even as amended by the belated agreement with
CMA, the BNSF trackage rights are plagued by fundamental
disubilities; they dec not and canncc restore the competitive

Status guo ante.

The applicable legal standards also make clear that, to
be ccunted in the cost/weuefit -~alculus, claimed benefits must be
public, merger-specific, #nd not achievable in a less
anticompetitive fashion. 49 C.F.R. § 1180.1(a); SP/WP, 327
I.C.C. 387, 404-05 (1965). Although Applicants proclaim at
length on the merger’s purported benefits, which, with

characteristic rhetorical excess, they describe as

"revolutionary" and "once-in-a-lifetime" (Narrative, pp. 4, 52),
Conrail demonstrates in Part IV thit their showing fails to
justify the merger.

Applicants thus fail to meet the requirements of the
law: The merger has significant anticompetitive effects; they
aire not outweighed by public bencfits; and they are not remedied
by the BNSF tracvage rights. SF/SP teaches that, in such
Circumstances, the Board has no choice but to reject the merger
(2 I.C.C.2d at 726), or to impose a condition that works -- in
this case, divestiture. I

As Conrail demcastrates in Part V, the Board has

unquestiored authority to impose a divestiture condition (as ic




has noted in this very proceeding) ;¥ and the scope of the

divestiture is Squarely within its expertise.¥ Only recently,

Congress reaffirmed and "elavorate([d] on the [ICC'Ss] existing
power tc impose conditions" by "explicitly" authorizing the use
of divestiture.¥ Moreover, divestiture meets the Board’'s test
for imposition of conditions: It remedies the competitive harms;
is operationally feasible- and provides net public benefits.

See. 8.9., UR/MET, 4 I.C.C.24 409, 437 (1988); UP/MP WP, 366
I.C.C. 459, 562-65 (1982).

b 5 4 APPLICANTS ACKNOWLEDGE -- RBUT SERIOUSLY UNDERSTATE --

THE COMPETITIVE HARMS OF THE MERGER IN THE SP EAST
REGION.

Applicants effectively concede the merger’s adverse

impact on competition in the SP East region. They could hardly

Y Decision No. 22 (Mar. 19, 1996), slip op. at 2 ("[w]e
already have all the authority needed . . . to require
divestiture of . . . some or all of the lines operated oy DRGW

. M)  Bee alsn CSX/Chessie, 363 I.C.C. at 573 ("We are
eémpowered to impose appropriate conditions, such as requiring the
divestiture of certain properties, as a condition to the
authorization of a consolidation."); SF/SP, 2 I.C.C.24 at 834
(citing Supreire Court precedent) .

¥ The ICC has ordered divestiture where necessary to
remedy competitive harm. See, €.9., N&W/DT&I, 360 I.C.C. 498,
524 (1979) (requiring divestiture of one-half interest in a
rarlicular route if applicant could not reach agreement to
acquire the other one-half interest) .

’ ee H.R. “onf. Rep. No. 104-422, 104th Cong., 1st Sess.

==

191 (1995); a9 U.£.C. § 113a3481e).




do otherwise given the prior statements of their senior

10

officers, ™ !

the testimony of their witnesses, and their
repeated attempts to fix the harm through agreements with BNSF

and no fewer than five other railroads.?

A. The 3cope of the Competitive Harms Is Substantial.

Iwo-t0o-One Points. The most obviouz (and uncontested)

anticompetitive effects are at "2-to-1" points. Even by
Applicants’ own admission, the traffic just at the 2-to-1 points
o which BNSF would receive access generates $739 million a yeacr
in rail revenues (Narrative, p. 110) -- comparable to the SF/SP
merger (see V.S. Grimm at 158-59, KCS-33), which the TCC
disapproved because of its anticompetitive effects. But the

evidence shows that tr= Applicants vastly underestimate the

w UP Chairman Davidson, for example, told the Wall Street
Journal in December 1994 that a merger with SP wot ld "corner the
freight market in Gulf Coast chemicals . . . ." "Union Pacific
is on Track to Louck Up Railroad Lead," Wall Street Journal, Dec.
8, 1994, at B4. UP Chief Financial Officer Matthews stated that
one objective of the UP-SP merger was to "Maintain Dominance in
the West." (HC33-000004, Rebensdorf Dep. Tr., Bx. 14.): cited
deposition excerpts and exhibits are reproduced in the Appendix
to this Brief.

w See, e.g9., V.S. Barber at 465 ("[alt locations where

shippers are now served by both UP and SP, and by no cother
railroad, consolidation could clearly be harmful to
competition”).

W See UP/SP-74 (Feb. 2, 1996) (Utah Railway and IC);
UP/SP-204 (April 8, 1996) (Gateway Western and WC); UP/SP-238
(May 1, 1995) (CSX).




2-to-1 effects.? And in the SP East region alone, the merger

would effectively eliminate rail competition over three important
traffic corridors: Houstor-Memphis-St. Louis, Houstcn-New
Orleans, and Houston-Brownsville.l

Other Competitive Harms. The merger would lessen

competition in the SP East region in at least two other important
respects. First, it would reduce source competition, which
constrains prices to exclusively served UP or SP shippers.
Applicants acknowledge the importance of source competition (see
Discovery Hearing Tr. 704-05), but do nothing to address its
loss. Second, the mergecir would lessen potential competition
provided by build-in/build-out and transloading opportunities.t
Again, App”icants acknowledge the importance of su-zh competition,

but do not remedy its loss.l

- See, e.9., NITL-10 at 24 (2-to-1 points cover $2.6
billion of traffic); DOJ-8, V.S. Majure at 8 (over $1.5 billion);
KCS-33 at 34 (over billion). ,

= V.S. Peterson at 160, 165. Applicants’ domination of
chemicals traffic in this region (their combined shares exceed
for eight major chemicals gsee HC01-005686, Ex. 15 to Peterson
Deposition) is of particular concern since the Gulf Coast
comprises the largest petrochemical-producing region in the U.S.
IV.5. Sperv at 703.)

8 Applicants try to minimize the role of build-ing by
focusing on specific insiances (Narrative, pp. 150-64), which
they try to show are not feasible or have not been sought by the
customer. Yet lost competition is not limited to particular
build-ins, let alone ones already at issue, since the need for,
and economics of, such opportunities can and do change rapidly.

» See Narrative, p. 147 ("build-in opportunities create
Competition"). After claiming in the Application that they

accounted for all build-ins, Applicants in effect concede the
(continued. .




SP Is and Can Remain an Effective Competitor.

Applicants try at length to minimize the importance of
this lost comietition by painting SP as a weak and declining
competitor. This is the same story SP has tried unsuccessfully
to sell the ICC in virtually every western rail merger proceeding
in the last decade. The Board should reject it now for the same

reason the ICC did in the past -- it is not true.

SP Plays a Crucial Price-Disciplinary Role.

SP’'s constraint on UP’s (and other railroads’) prices
is not subject to serious dispute. As UP Chairman Davidson
obse~ves, SP "is an aggressive competitor and . . . they have got
business from us because they priced their service
cheaper . . . ." (Davidson Dep. Tr. 81.) Likewise, BNSF'’'s
immediate past Chairman Grinstein says that SP "is quite
aggressive in their priecing . . . " (Grinstein Dep. T¥. 45.)

Conrail and others presented testimony corroborating
and adding specificity to this testimony.? 1IP, for example,
showed that, almost without exception, SP’s rates at IP’s

Arkansas plants are substantially lower than UP’s. (TP-10,. V.B.

¥ (...continued)

opposite by providing for additional build-ins, but for CMA
members only (id. at 20) -- and then for only one year, and only
if they initiate arbitration proceedings. (Id.)

u" See, e.g., V.S. Good at 2-4; V.S. Bridges at 3;
Consolidated Rail Corporation’s Responses and Objections to
Applicants’ Sixth Set of Interrogatories and Requests for
Production of Documents, CR-30, at 5-6.

- 10 -




McHugh, Ex. 2). 1P concludes that "the merger would eliminate

the SP as a price leader. "W¥

Applicants attempt to rebut this detailed testimony
with two carefully constructed, but unpersuasive, studies
comparing UP revenues at points where it competes with SP with
its revenues where it Competes with other carriers. (R.V.S.
Bernheim at 13-21; R.V.sS. Peterson at 90-93.) But by examining
only UP reverues, the studies fail to examine the through rate
actually paid by shippers. UPp’'s ability to force an interline
partner to lower its price to meet Sp hardly refutes SP's pri:e
leadership.¥ By contrast, Conrail compared through rail rates
for polvethylene plastics traffic meving from origins in Texas to
points in New Jersey via Conrail. The rates are substantially
lower whenever SP is a competitive option.%

In short, SP plays a unique price-constraining role --

a role no one claims BNSF would replicate. 1Indeed, IP notes that

W Id. at 34; see also WSC-11, V.S. Vainetti at 27-3:
("document [ing] 16 instances in which SP’s aggressive pricing
policy has been very successful in competing with Up") .

2 In addition, the Bernheim study focuses solely on
automotive traffic, and a study limited to such traffic could not
refute SP’s pPrice-constraining role. As the testimony of SP’s
John Gray reflects (V.S. Gray at 203), Applicants compete for
such traffic overwhelmingly on the basis of service quality, not
Price; and SP’s share of automotive traffic is, according to
Applicants, "very small" -- less than (V.S. Peterscn at 107).
2 The weighted average price when UP and BNSF are the
only rail competitors was 30% higher “han when UP and SP are
rivals and 48% higher than when all three carriers compete. The
average price where UP is the c1ly rail competitor was 51% higher
than when up competes with SP. (Bernheim Dep. Tr. Propcsed Exh.
Ay P CR610183.)




BNSF quoted prices percent higher than what IP now pays for SP

service. (IP-10, V.S. McHugh at 26.) Similarly, BNSF quoted
prices to Pnillips Petroleum Company percent greater than the
higher of the bids received from UP and SP. (SPI-11 at 55.)

SP Will Be an Effective Competitor for the
Foreseeable Future.

Unable to diminish SP's current competitive importance,
Applicants downplay SP’'s future competitive role by raising
questions about its long-term viability and elevating "poor-
mouthing" to an art. Contrary to SP’s statements to investors
before the merger agreement was signed, Applicants now argue that
SP is on the road to ruin and that its management is powerless to
prevent this. But Applicants fail to refute the conclusion both
of neutral analysts, and the ICC in prior proceedings, that SP
can remain an effective long-term competitor.’

Apr icants acknowledge that their argument is
essentially a restatement of the "weakened competitor"
defense,?® which SP has stuck to -- albeit unsuccassfully -- in

virtually every merger proceeding in which it has participated.

= In its March 1995 UP/CNW decision, 1995 WL 141757 at
*100 n.74, the ICC rejected "the notion t“at a railroad cannot be
an effective competitor if it is operating . . . at something
less than its theoretical maximum effectiveness." It found that
"SP is an effective competitor for substantial volumes of .
traffic. It may not be as efficient as UP [or] . . . as it could
be . . . but it is an effective competitor nevertheless." Id.

2 See Applicants’ Responses to DOJ's Interrogatory No. 9,
UP/SP-32 (Dec. 15, 1995), at 11-12.

P B




Each time, the ICC correctly (and presciedélv) found the claim

unsubstantiated. See, e.q., SF/SP, 2 I.C.C.2d a+ 828-33; UP/CNW,

1995 WL 144757 ar 11, %43, *83.

In SF/SP, the ICC concluded that the weak financial
condition of a merging firm cannot, by itself, justify an
otherwise anticompetitive merger: " [Our] cases stand for the
proposition that . . . financial weakness may make a merger of
less competitive concern when the market is already competitive
and moving away from concentration [(fn. omitted]. Neither of
these propositions is applicable to the facts of this case."
SF/SP, 2 I.C.C.2d at 833.% They are equally inapplicable

in the face of a merger that would reduce to two the
of Class I railroads serving much of the West.

If anything, SP’s claims of financial weakness and
inevitable competitive decline are even less true today than they
were at the time of the proposed SF/SP merger. Then, SP’'s
operating ratios for the previous three years had been 101.4%,

and 100.5%. SF/SP, 2 I.C.C.2d at 848 (dissenting
opinion). Today, SP’s operating ratios (for the previous three

years) are 96.5%, 89.0%, and 95.3%. (1995 Annual Report at 10.)

= The ICC's skeptical attitude is supported by antitrust
commentators who scorn the defense as "extreme" and "perverse."
William F. Baxter, Remarks: The Failing Firm Doctrine, 50
Antitrust L.J. 247, 252 (1981); Ky P. Ewing Jr., Merger Law:
Whence it Came and Where It’s Going, Address Before the
Westchester Fairfield Corporate Counsel Association (Nov. i,
1979 .




)

Then, SP had a "dwindling traffié base." SF/SP, 2
I.C.C.2d at 847 (dissenting opinion). Today, in the SP East
region, SP is a strong second to UP in market share,® and its
share of the SP East-originated traffic moving to or via Conrail
has increased slightly in the last two years. (V.S. Malan at
10.) SP is the only Class I railroad to gain in carload market
share during 1996.% One analyst labels its recent vclume
performance the "best in [ hel industry."®

Net income data confirm SP’s increasing competitive
strength. For 1994, SP reported net income of $248 million.
While SP’'s 1995 net income was off substantially, that appears to

be the result of nonrecurring events; even then, SP earned a

small profit before extraordinary items.¥ The consensus among

= According to Applicants’ own data, in 1994 SP had a
share of rail traffic along tre Memphis-Houston corridor (versus
UP’s share) (V.S. Peterson at 307); a share of rail
traffic between Houston ind New Orleans/Southeast (versus UP'’s
); and a share of rail traffic between Houston and St.
Louis/Northeast (compared to UP’s 1« 158

Bl Railshare Railfax, Association of American Railroads,
May 9, 1996. SP'cz operating revenues for the firs% quarter of
1996 were up 2.4% ~ver 1995 and its carload traffic volume for
the same period rose by 4.5%. "Southern Pacific Rail Corp.
Reports 1996 First Quarter Financial Results, " Business Wire,
Apr. 25, 1996. SP enjoyed a 5% gain in carload traffic in 1995.
"Only Chemicals, Cars and Coal Grow in Quarter," Journal of
Commerce, Jan. 11, 1996, at 2B.

2/ PaineWebber Railroad Research, "1Q Preview: Weather

Impacts Expenses and Volumes; Expect Industry EPS Flat," Apr. 1,

4996, at 2,

Z V.S. Hass at 3, as modified by Errata to the Verified

Testimony of Consolidated Rail Corp. at 1, CR-32. At least one

event was a pretax expense of $65 million to reduce future
(continued...)




analysts is that SP’s 1996 operating results will be

substantially improved over 1995, and that its financial
performance will continue to improve.®

SP’s claims that it is unable to raise the additional
capital it needs to continue to compete effectively are therefore
difficult to credit.® Conrail’s expert witness Jerome Hass,
Professor of Finance and Business Strateay at Cornell, examined

the sources of capital available tc SP and found them sufficient

to generate needed investments.¥® (V.S. Hass at 13-21.) The

(.. .continued)

operating costs by reducing employee rolls, lease terminations,
and sale or abandonment of light density lines. Professors Hass
and Schmalensee note these investments in the future should pay
dividends later. (Id.; V.S. Schmalensee at 21.)

e Value Line forecasts SP annual net income of $75
million in 1996, $125 million in 1997, and $285 million in 1999-
2001. (V.S. Hass at 4.) SP’'s own forecast for 1996 is

million. (See HC20-001893, Ex. 16 to Anschutz Deposition).

= The ICC has declined ever to consider such speculative
claims for two reasons, both equally applicable here. FEirst,
rany level of capital expenditures . . . could, if absolucely
required, be reduced because these expenditures are ultimately
discretionary." DRG/S?T, 4 I.C.C.2d 834, 939-40 (1988). Second,
"[t]he statute does not require us to make a finding of long-term
financial viability and any long-term quantitative projections
would be highly speculative and of little value. We will not
attempt them." Id. at 942.

3 Applicants say that Dr. Hass erred in deciding that SP
would not have to pay the million in "Other Current
Liabilities" contained in SP’s business plan. (R.V.S. Yarberry
at 18.) However, as Dr. Hass made clea. in both his Verified
Statement (at 12) and his deposition (Hass Lep. Tr. 46-47), he
made no such claim. Rather, he pointed out that, because this
veduction in "Other Current Liabilities" is not recurring, a
realistic appraisal of SP’s likely operating income in future
years should not include this payment.
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Department c¢f Justice financial analysc, Eileen Zimmer, reached

the same conclusion.¥

Applicants’ attempts to discredit this testimony are
unpercuasive. First, they inexplicably insinuate that the
proceeds from real estate sales may not be re-invested in the
railroad (R.V.S. Yarberry at 12-13), although they never made
this sujgestion in the Application, during discovery, or in any
of their business plans and forecasts (which all include real
estate sales as a source of cash for the railroad).¥® Second,
they argue about the likely price of any common or preferred
stock that SP might sell, but do not say why SP wpuld be unable
to raise capital through a stock offering. Third, they do not
dispute that S?2 could obtain capital lease financing at rates
comparable to those of other railroads (including BNSF), nor that
such financing would allow SP to procure any needed computers,

rolling stock, and locomotives. (See V.S. Hass at 19-20.)

e Among other things, Ms. Zimmer finds that, based on
"the most conservative set of financial projections available in
these proceedings," SP will generate a positive cash flow each
year after 1996 even after accounting for the additional $500
m.llion in capital espenditures SP claims it must spend annually.
(V.S. Zimmer at 9-12.)
2 In suppcrt, Applicants claim that SP’s current owners
were foolish to plow proceeds from real estate sales back into
the railroad. As Forrest Gump would say, "stupid is as stupid
does." If this merger were approved, Mr. Anschutz would receive
billion for his 1984 investment of $950 million (Ansch.tz Dep.
Tr. 20, 31), an annualized rate of return of nearly i
qualifying him for the Wall Street Journal’s "Pantheon of Greaf
Investors.*® See John R. Dorfman, Warren Buffett and How He Does
It: Who's Number One?, Aug. 18, 1995, at C1.
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SP's remaining arguments are equally hollow. It

alludes to "structural disadvantages" that allegedly undermine
its future performance. (R.V.S. Scheffman at 13-14.) But in 1994
SP told investors that its "franchise is strong" and i* had an
"unmatched route structure." (Anschutz Dep. Ex. 6 at 0691-92.)
Board precedent sensibly accords little weight to statements made
after the signing of a merger agreement that contradict a party'’s
previous position. SF/SP, 2 I.C.C.2d at 829-30. Nor does the
BNSF merger render SP unable to compete. Nearly percent of SP
revenue from traffic between the Gulf states and Eastern gateways
derives from SP-exclusive points, where BNSF does not pose a
threat. (R.V.S. Gray at 20.)

In rebuttal, and for the first time, SP in effect
threatens to take its marbles and go home if the merger is not
approved, claiming that it would cut service and raise prices.
(R.V.S. Gray at 25-36; R.V.S. Yarberry at 44-45.) If, by this
statement, SP means only that it will "refocus its business on
its most profitable activities" (R.V.S. Lincoln at 32), then its
position is nei unusual, nor harmful,® nor a justification
for the me . SP is suggesting that it would stop providing

even profitable service in a fit of pique if the merger is

& See Chesapeake & Ohio Ry. Co. v. Urnited States, 704
F.2d 373, 377 (7th Cir. 1983) (*[Tlhe fact that a railroad

discontinues a particular service . . . is not ne:essarily a sign
of diminished competition from a broad consumer-welifare
standpoint.").




disapproved, the threat borders on extortion -- and the Board

should, of course, ignore it.

APPLICANTS HAVE NOT CARRIED THEIR BURDEN OF
DEMONSTRATING THAT BNSF COULD REPLACE THE COMPETITION
PROVIDED TODAY BY AN INDEPENDENT SP.

In amending the BNSF trackage rights deal through
agreement with CMA, Applicants and BNSF effectively concede that
the first two versions -- the original ("BNSF I") and the
supplemental ("BNSF II") -- did not do the job. The CMA
Agreement ("BNSF III") also does not solve the serious operating
problems that BNSF would face on the trackage rights lines in the
SP East region. BNSF III would not restore the ccmpetitive
status quo and would, on the whole, leave shippers worse off --
in many cases, significantly worse off -- than they are today.

A. The Record -- Including BNSF III -- Provides No

Answers to the Operating Disabilities Identified
by Conrail and Others.

In its March 29 Comments, Conrail demonstrated that
BNSF I and II would not permit BNSF to replicate the competitive
role that SP plays in the EP East region today.

First, BNSF would lack critical infrastructure --
yards, terminals, storage-in-transit ("SIT") facilities -- on
which to predicate and sustain traffic growth. Second, lack of
traffic mass would disable BNSF from building blocks of cars
sufficient to bypass the Houston terminal and to provide run-

through service at St. Louis. Instead, third-party carriers
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would re-handle all BNSF traffic moving via Houston and c¢.jiin at
interchange in East St. Louis. This is costly, time-consuming,
and competitivel- disadvantageous, since UP and SP today bypass
Houston tor much traffic and run through St. Louis to incerchange
with east~rn carriers. As the unrebutted computer simulation by
Conrail’s independent expert demonstrates, BNSF northbound
traffic, from arrival at Houston to interchange with Conrail in

Louis, wou.d take up tc 30 parcent longer than BNSF says
is needed in crder to compete. Finally, longer transit times,
more crews, nigher mileage, and switching charges mean higher
costs.

Despite its volume, the Applicants’ and BNSF’s rebuttal
refutes none of these points.

ENSF’'s Operating Plans Lack Even the Most
Elementary Detail.

Notwithstanding numerous complaints about the lack of
detail from BNSF, BNSF'’s r=buttal remains bereft of concrete

operating informatiun.?* The same questions raised in March

H As Conr.:il showed in its Comments, éE,lu 11, 9C-94,

BNSF should be required to file a responsive application
presenting far more detail about the trackage rights. Trackage
rights grants to a specific railroad are "affirmative reli=f"
that require- an application to be filed, 49 C.F.R. § 1180.3(h).
BNCF and the Zpplicants invoked the settlement-related trackage
r.ghts class e:emption to avoid scrutiny of BNSF's proposed
operations. But this exempticn was not intended to permit
parties to escape a thorough examination of the proposed ra2medy
for the cecmpatitive consequences of a merger. Accordingly,
.rail petitioned the Board to revoke the trackage riahts
eéxemption anu opposed the exemziLicn sought for line sales.
(continu=d...)




remain unanswered today. BNSF admits it Had nothing to do with

the neg.,tiation of BNSF III (R.V.S. Ice at 1); its implementation
committee has not vet even fully looked at it. (Clifton Dep. Tr.
44.) All BNSF can say for sure is that the committee has
assembled and set a schedule for itself -- a schedule that will
allow it to conclude its work two mcnths after the merger is
decided. (Clifton Dep. Tr. Ex. 2.) BNSF s filing is thus
notablz for the continuing void at its center.

BNSF's Assistant Vice President-Operations cnoncedes
that "details" still need to be worked out, <ncluding:
"reciprocal switching arrangements and rates, haulage
arrangements and rates, the determination of reasoi..ole switching
limits, yard configurations and operations at various locaticns,
as well as other dissues.” (R.V.8. Clifton at 2.) 7The 2-to-1
points themselves still remain to be defined. (Clifton Dep. Tr.
35-36.) BNSF disclosed at deposition that all operations over
the trackage rights would, at least initially, be via haulage

(id. at 82) -- presumably because no BNSF cperating plar is even

¥ (. ,.continued)

The responses by Applicants (Narrative, p. 322 n.118)
and BNSF (gee BNSF Reply at 2-5) wholly miss the mark. First,
the petition to revoke is not premature under 49 C.F.R. §
1121.4 (i) ; unscrambling an approved merger after ex post
examination ¢f the trackage rights whose effectiveness is
indispr usable tc merger approval in the first place is difficult
and illogical. Second, the BN/SF merger decision oun which
Applicants and BNSF rely is distinguishable, as Conrail
previously showed, see Conrail Comments at 94 n.50, CR-21.
Third, the review to which the BNSF trackage rights deal may be
subject would not be as thorough or informed as it would be if
Ar ulicants and BNSF were unable to hide behind an exemption.
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scheduled to be in place when a decision on the merger is

reached. Similarly, BNSF speaks generally about needed
investments (R.V.S. Rose at 5), but provides no details.
BNSF’'s recumbent posture on these issues cannot form the basis
for approval of a merger with this trackage rights deal at its
heart.

BNSF III Provides No Solutions
for BNSF Operating Problems.

The key disabilities in BNSF operationsi in the SP East
region identified by Conrail and others -- relating to service at
Houston, between Houston and St. Louis, and at St. Louis, and as
to availaple infrastructure -- are either unremedied or actually
worsened by BNSF III. Problems relating to service between
Houston and New Orleans and =t Mexican gateways likewise remain
unremedied.

a. Houston. Houston is the anchor of SP East
operations (R.V.S. Ongerth at 61), but BNSF’s Houston service
faces problems that would prevent BNSF from replicating SP
cowrpetition there. BNSF’'s Mr. Grinstein puts it more pointedly:
BNSF’s operations in Houston are burdened by a "severe service
disability" that impedes its ability to be "as good a competitor
as [it] should be." (Grinstein Nep. Tr. 161.) Applicants and
BNSF ignore Mr. Grinstein. But they can neither make his words

go away nor refute them.




Instead, they erect a series of straw men. For

example, Conrail never "assume([d] that all UP and SP cars for
Eastern cdestinations currently bypass Houston," as BNSF asserts.
(R.V.S. Owen at 11.) What Conrail said is that much SP traffic
bypasses classification in Houston, saving time, cost, and
handling.¥® Applicants do not refute this, and BNSF reaffirms
that it would not bypass Houston. (R.V.S. Owen at 12; R.V.S.
Clifton at 9.) It is no answer to say (as Applicants
patronizingly do) that eastern railroad personnel do not know
about western rail operations (Narrative, p. 98). An experienced
Western railroader, Mr. Grinstein, agrees that BNSF has a "severe
service disability" in Houston.¥

o 1 Houston to St. Louis. BNSF III -- touted as the
answer to criticism of the earlier deals by allowing BNSF the

option of running with the primarily directional UP/SP flows

3 See V.S. Carey/Ratcliffe/Sheppard -~ 23-14. If SF
traffic does not bypass Houston in significant quantity,
Applicants -- who have the burden of proving that BNSF can
adequately replace SP -- would doubtless have said so and
quantified the volume. Instead, Applicants raise another straw
man by talking about UP and SP traffic originating in Houston on
the PTRA. (R.V.S. King at 12-13.) While traffic originating or
terminating on the PTRA does not, by definition, bypass Mouston,
Applicants neglect to mention that BNSF traffic originating or
terminating on the PTRA would also be handled by HBT at New South
Yard, creating additional interchianges, time, and cost. (R.V.S.
Owen at 12.)

o Neither Applicants nor BNSF contests Conrail testimony
detailing BNSF transit-time disadvantages compared to SP today.
Rather, they attempt to cbscure them by comparing the data to
numbers measuring wholly different things. BNSF for example,
compares the 52 hours it takes from shipper dock to exit from
Houston to tii2 11.5 hours BNSF traffic spends in the Houston
terminal (R.V.S. Owen at 12) -- a small subset of the former.
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between Houston and St. Louis -- would actilally make matters

worse. BNSF acknowledges that it would have a variety of routing
options: its existing route via Tulsa; the continuing option
under BNSF I and BNSF II to run against the flow over trackage
rights on SP to Mempr:s. and then on BNSF’s own lines to St.
Louis; and the further routing alternatives that BNSF III
supplies. (R.V.S. Owen at 19-20; R.V.S. Clifton at $.)

Splitting BNSF'’s admittedly modest traffic among at
least three routes guarantees that BNSF would be unable to build
run-through trains or pre-block for interchange with eastern
carriers. Even if traffic predictions for BNSF were as large as
Applicants claim, BNSF would gain only 71,000 carloads (R.V.S.
Peterson at 173) -- two trains per da. Especially when split
among multiple routes, this means no economies of scale; no
traffic density, no predicate for investment in infrastructure;
and slow, costly, unreliable service. These are all self-
perpetuating problems. Moreover, each of the three routing
options has fundamental operational drawbacks.

(1) Via Tulsa. BNSF’'s current route hetween Houstooa
and St. Louis via Tulsa is more circuitous than SP’s current
routes, meaning more transit time and cost. Bu“ BNSF apparently
does not intend to forgo this route. (See Owen Dep. Tr. 32.)
Accordinaly, BNSF faces a Hcbson’'s choice: it can route the
traffic circuitously, or it can divert traffic to another lire,
deporiving the Tulsa route of density and causing service to

deteriorate.




(i1) ¥ia Memphis. Under BNSF I and II, BNSF could move

Houston-St. Louis traffic via trackage rights over SP to Memphis
and then via its own line to St. Louis. This involves operating
against the UP/SP primarily directional flow (and requires
improvement to connecting track near Memphis that BNSF has not
yet committed to (R.V.S. Owen at 18; R.V.S. Clifton at 8)). The
route suffer< from all the disabilities that led to BNSF III.

The operating simulation performed by Rail Sciences,
Inc. ("RSI") for Conrail (described in V.S. Carey/Ratcliffe/
Sheppard at 19-28) demonstrates that BNSF traffic routed that way
would require at least a 40-hour schedule just to achieve an
expected on-time performance in the 75 percent range. This is 30
percent longer than what BNSF says would be competitive. (V.S.
Owen at 32.) The most predictable interruptions add at least
eight more hours -- and these are "best case" simulations. (V.S.
Carey/Ratcliffe/Sheppard at 21.)

Applicants agree that the RSI computer-simulation
methodology is "respected" (Narrative, p. 81), and that "other
than a few trivial errors, and the mishandling of BN/Santa Fe
train priorities . . . the RSI simulations appear to be
reasonable." (R.V.S. Salzman at 23.) This disposes of the
points made by BNSF’'s Mr. Owen, which in any event border on, and

sometimes cross the line into, the frivolous.¥

a Thus: (1) Mr. Owen claims that the RSI simulation

Supports BNSF’s position because it shows that BNSF trains would
be able tc reach their destinations (R.V.S. Owen at 4); their
(continued...)




Complaints that the RST simulations accord BNSF trains

incorrect priorities are meritless. (See R.V.S. Owen at 5;
R.V.S. King at 14-15.) The simulation gave BNSF merchandise
trains the same priority as UP and SP merchandise trains BNSF
now says the trains would be "chemical trains" TN ‘wen at
5), entitled to "higher" priority (R.V.S8. Ki* _ ot 185). But it
manufactured this proposition on rebuttal, and it does not
explain what would make such merchandise trains "chemical

trains."® If BNSF's northbound trains were given a higher

Z'(...continued)

eventual arrival was never at issue. (2) Mr. Owen points out
that Conrail’s calculations support his December 29 estimate of a
31-hour gsouthbound (i.e., with the flow) schedule (id. at 4 n.s)
- another point never contested. (3) Although Mr. Owen
professes to adhere to his 31-hour transit time projections (id.
at 7), they are undercut by ENSF’'s own workpapers showing a 39-
hour "Service Schedule required" from Houston to St. Louis
(BN/SF-09971, contained in the Appendix to this Brief.). (4) Mr.
Owen claims that the RSI simulations overestimated the number of
UP/SP trains on the line (id. at 5). But RSI relied on schedules
taken directly from the Applicants’ workpapers, which show an
average of 26 southbound trains per day over the southbound lines
(V.S. Carey/Ratcliffe/Sheppard at 19-20) -- not counting BNSF's
own southkound trains. (5) Mrx. Owen suggests that the
simulations should have taken into account possible capital
improvements on the SP line (R.V.S. Owen at 6), but no such
improvements have been specified by BNSF or oy Applicants -- who
claim directional running would avoid the need for such capital
expenditures (V.S. King/Ongerth at 44).

= Would all manifest trains from Houston be chemical
trains -- a self-defeating proposition that would give them all
the "higher" priority? Would such a designation require a
specific number of cars devoted to chemical traffic? How many?
Does a "chemical train" have higher priority than cther high
priority trains -- intermodal, for example?

In fact, in Mr. Owen'’s December testimony comparing

Houston-St. Louis service to SP’s BTASQ train (V.S. Owen at 32),
there is no indication that BTASQ is a "chemical train."
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dispatching priority than all UP/SP trains (an improbable

notion), it would wreak havoc on UP/SP’'s southbound fleet.

In any event, Applicants or BNSF -- whc regularly use
this kind of line simulation (8.9., R.V.8. Owen at 7) -- coulad
have contested Conrail’s evidence with their own. The cbvious
conclusion is that they -- who bear the burden of proving the
adequacy of BNSF trackage rights -- did not do so because the
results would not have changed. The RSI simulation remains the
only empirical analysis of BNSF's proposed operations in this
record.

From Memphis, BNSF would, under BNSF I and II, use its
own Memphis-St. Louis route. This relies on a flood-prone line
to arrive on the west side of the river in St. Louis.¥ There,
the services cf a terminal carrier would be required to traverse
a congested city just to reach another yard on the east side.
BNSF access to allegedly shorter routing via A&S and MacArthur
Bridge (R.V.S. King at 14; Narrative, p. 99) does not cure the
preblem, which is not the few miles through the city, but the
need to rely on terminal carriers just to get to eastern
connections in the first place.

(1ii) BNSF_III Routings. BNSF III provides routing
options from Houston to East St. Louis, via UP’s current route or

via SP’'s current route {(or combinations thereof). Apart from the

& BNSF now ackncweledges this is a problem; Mr. Owen says
that BNSF III-based access to the east side of the river in St.
Louis would be a "major service improvemen[t]." (R.V.S. Owen at
20.)




inevitable insufficient density problems created by this
multiplicity of options, each option has problems all its own.
The SP route to Memphis would, as noted, necessitate "against the
flow" operation. But if BNSF selects the UP line (via Palestine,
TX and North Little Rock, AR) instead, it would strand shippers
on the SP line south of Pine Bluff, AR. The traffic of these
"wrong-way" shippers could be diverted as far south as Houston
before turning around to move northbound.

Moreover, BNSF IIT (Y1) prohibits BNSF from using
either route for traffic originating south and east of Memphis.
That traffic would have Lo use BNSF’'s own line between Memphis
and St. Louis -- with all its disabilities -- diminishing
whatever efficiencies BNSF might have expected from consolidating
available traffic.

C. St. Louis. BNSF admits that it has yet to turn its
attention to St. Louis. (Clifton Dep. Tr. 98.) This is
understandable. Even if sufficient traffic density were
available to pre-block, classify, and operate run-through service
at St. Louis -- and it is not -- BNSF would get only to Gateway
Yard (R.V.S. King at 6); it would not have the direct access to
€astern carriers at St. Louis that SP has today. BNSF's
rejoinder -- that this routing through the city is shorter than
routes involving other terminal carriers -- ignores the point.

a. Insufficient Yard and Storage-in-Transit Capacity.

BNSF III does not remedy the problems of insufficient switching

and classification yard capacity and insufficient SIT capacity
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for Gulf-origin traffic. As to the former, Applicants and BNSF
do not dispute that BNSF would have only about one-quarter of
what SP uses now (V.S. Brown at 6), an amount insufficient to
handle even the small volume of traffic that BNSF projects
shortage that would Giscourage new customers) . ¥

Applicants and BNSF do not dispute that SP today
utilizes about three times the SIT capacity that would be
available to BNSF. (v.s. Brown at 8.) The only potential site
for additional SIT capacity identified in BNSF IITI (Y5) is Dayton
Yard. But, to Say the least, the provision on the point is
unclear: What capacity is available there? When? At what
price? For how long? BNSF acknowledges that these "detailg"
have yet to be resolved. (Rose Dep. Tr. 101-02.)

e. Other Unremedied Problems. BNSF IIT does not

address capacity problems faced by BNSF on the Houston-New
Orleans corridor. BNSF says only that the problem would not

Prevent initial operation (R.V.S. Owen at 10) -- cold comfort to

shippers who need a long-term competitive solution.

e 1d. The only additional yard space contemplated by
BNSF III (911) is a small yard at Brownsville, in Poor condition,
which would adg only nominally to BNSF capacity.

& The notion that the need for investment to alleviate
Capacity problems on the line would arise only at some distant
future point is belied by BNSF workpapers: " ([T]lhere is somewhere
between $10 and $15 million that needs to be spent, on that line,
immediately." (BN/SF-09912, contained in Conrail’s Appendix.)

he record contains no indication when Oor whether such in‘estment
would be forthcoming.

(continued...)
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Nor does BNSF III address repeated questions raised

about BNSF’'s commitment to Mexico traffic. BNSF describes the

need for a direct connection to Tex-Mex for iaterchange of
traffic moving to/from the Laredo gateway (R.V.S. Clifton at 6),
but it has not discussed the issue with Tex-Mex, and has no cost
or time estimates for the construction. (Clifton Dep. Tr. 105-
06.)

BNSF III Does Not Address (or Cure) Problems of
Trackage Rights on the Scale Proposed.

Applicants concede that the BNSF trackage rights cover
nearly twice as many miles as any other trackage rights
agreement. (1/22/96 Rebensdorf Dep. Tr. 177.) Given this
unprecedented scale, the assertion that trackage rights are
common (and have been used as remedies in prior merger cases)

misses the point.%¥

When a carrier operates via trackage rights it loses
control over its service and subjects itself to whatever prcblems
affect the owning carrier’s operation. When the owner’s

operations go awry for any reason, the tenant’s operations do,

¥ (...continued)

Moreover, the UP/SP Operating Plan assumes UP/SP will
Fut its higher priority intermodal trains on the BNSF line
between Iowa Junction and New Orleans (V.S. King/Ongerth at 49-
50), thereby compromising BNSF's manifest service through
Louisiana.
2 In fact, Montana Rail Link demonstrates that none of
the trackage rights arrangements pointed tc by ..pplicants is
Comparable to the proposed BNSF rights. (MRL-21, at 7-8.)
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Loo; unlike the owner, however, the t-nant is almost powerless to

do anything about it, or prevent its recurrence. (V.S. Conway/
Passa/Sammon at 35.) Moreover, a tenant is unable to control
decisions about improvements on the line and may be reluctant to
make its own investments. (Id. at 37-38.) The tenant’'s
operations face cascading delays when (as here) the rights do not
include access (or at least proximity) to serving yards and
storage facilities. (Id. at 35-36.) Capacity constraints would
exacerbate these problems. (Id. at 37.) To return again to

Mr. Grinstein: ctrackage rights -- indeed, the very trackage
rights at issue here -- are "service with a disability;" "it is
quite different from using your own track." (Forbes, Dec. 18,
1995, at 64.)

Moreover, trackage rights create significant
transactions costs that, as Professor Schmalensee gsays, "limit
the competitive effectiveness of the tenant railroad" and give
rise to "disagreement, friction, and dispute." (V.S. Schmalensee
At 24-25.) Applicants’ expert, Professor Willig, acknowledges
that railroads compete effectively only if "neither is subject to
any artificial restrictions." (V.S. Willig at 580.) The BNSF
trackage rights impcse significant restrictions that would
greatly limit BNSF’s "incentive and ability to maintain

competition at its pre-merger level." (V.S. Schmalensee at 14.)




Independent Experts ConfirﬁwThat BNSF Would Not Be
Able To Match SP's Current Competitive Role.

Analyses by ALK and Conrail consultant John Hitchcock
confirm what Professor Schmalensee and the operating evidence
show: BNSF would be unable to replicate SP’'s competitive role.

ALK Projections. ALK reported two important findings:
first, historical data show that operations involving trackage
rights for large percentages of a route are not competitively
successful; and gsecond, that the BNSF trackage rights proposed
here would not be successful. (V.S. Hunt/Oderwald at 5-11.)
Specifically, the ALK diversion model predicted a less than four
percentage point traffic gain for BNSF between Texas, Louisiana,
and Arkansas (on the one hand) and the eastern United States (on
the other); a one-half of one percentage point gain for traffic
originating at the same points and moving to or beyond St. Louis;
and a three percentage point gain between the principal Mexican
gateways and the Eastern U.S. il a: 21

Applicants and BNSF understandably devote much rebuttal
testimony to criticism of the ALK analysis, which clearly

demonstrates the inadequacy of the BNSF trackage rights as

effective competition. Applicants and BNSF principally complain

about the recalibration of the ALK diversion model to reflect
historical data with respect to trackage/haulage operations.
Since the recalibration is based on actual Waybill data compared

to what the ALK model had predicted for such operations,




Applicants and BNSF must be contending that more accurate

predictions should not b~ used.

But even if thisg complaint were appropriate, it would
be moot. 1In testimony submitte- sn April 29, ALK removed the
~tackage/haulage recalibration from th- wodel, and ckbtained
virtuallv the same diversion results. 1In no case did ALK'’s
findings change by more than 1.2 percentage puints.%

The experts retained hy BLSF and Applicants demanded
and received access to all software and data used by ALK in this
case. As the parties with the burden of proof, th y presumably
intended to re-run the ALK study with whatever adjustments they
preferred. Their failure to do so (or at least their failure to
report the results of any study they may have run) confirms the
accuracy of the ALK conclusion that BNSF traffic gains under the
SP East trackage rights would he tivial.

Applicants also err when they argue thar routing
options under BNSF III would change the ALK results. ALK xo-ran
its diversion Stucy to take account of BNSP III (id. at 3-4). and

again, the changes in result were trivial .

A o e
3 Furthe: Verified Statement of David 7. Hunt and William

H. Oderwald, at 5, Tab A to Further Comnents o7 Consolidated Rail
Corporation in Response to the "cMmaA Set.tlement Agraement," CR-37.

e Efforts by UP’s Mr. Peterson (R.V.S. at 185-91) to show
that the ALK model Sometimes predicts unusual traffic patterns
are unpersuasive. Any modeling effort will sometimes do so in
isolated instances like those described by Mr. Peterson, but a
few isolated instances in no way cast doubt on the model’s
overall valid vy,




Hitchcock Analysis. Conrail consultart John Hitchcock

sho :d that Applicants’ MultiRail Mcgel relies on incomplete
data, anderstates capacity demand, train "meets, " and delays, and
thereby generates data irnadequate to the needs of an Operating
plan. Moreover, Mr. Hitchcock demonstrated that the Model shows
only minimal traffic diversions to BNSF. (V.S. Hitchcock at 13-
7.) Applicants admit that Mr. Hitchcock "understands the model"
and that his observations are "generally correct . "4

(Narrative, . 79 .)

LV APPLICANTS HAVE NOT CARRIED THEIR BURDEN OF

DEMONSTRATING THAT MERGER-SPECIFIC, PUBLIC BENEFI™ IN
THE SP EAST REGION QUTWEIGH COMPETITIVE HARMS THERE,

Applicants’ initial evidence revealed that only a small
fraction »f the projected merger benefits would arise 11 the SP
Fast region; their rebuttal evidence confirms the fact. 5 SPI
frepresenting many of the largest users of the 3P East system)

"the overwh:lming interest of the plastics indust.y lies in

Applicants do note that their model inputs included
traffic diversion estimates (Narrative F. 109 n.33), but Mr.
Hitchcock did not contend otherwise. He observed that these
10puts to the Model were different from the traffic diversion
estimates in the Application. (V.g§. Hitchcock at 28-23.)

NIT League witness Crowley goes further than
concluding that BNSF would not garner e

lume to run even one daily lcaded train in the Houston-Memphis
corridor. (See V.8. Crowley at 40-46, NITL-19.) Because Mr.
Hitchcock and Mmr. Crowley considered :11 traffic from all 2-to-1
o' East region to which BNSF would gain access, any
a@dditional access provided in BNSF III would not undercut their
indings.




transportation corridors and service which will escape the major

claimed benefits of the proposed merger." (SPI-11 at 19.)

A. Applicants’ Rebuttal Reaffirms That the Vast
Majority of the Merger Benefits Are in the West.

Applicants claim the merger would result in more dire. 't
routes in the West and Intermountain Regions but acknowledg: that
the SP East lines would not fill a single UP routing gap.
Applicants extol the benefits of new single-line servics between
the Midwest and the West Coast, but offer SP East shippers a
directional flow plan that would either increase circuity or
require shipm:cnts to move against the flow of traffic.

Applicants claim the merger is necessary to compete against BNSF
in the West, but offer no such rationale for SP East. Applicants
point to a $1.3 billion capital investment plan, but target only
a minuscule portion for SP East projents. Capital savings are
similarly trivial in the SP East area.¥

Applicants’ rebuttal reinforces this poiat. It
concludes that Applicants would realize more than 80 percent of
the total merger benefits if the Board ordered divestiture of SP

East. (See 5/9/96 Salzman Dep. Tr. Bx. 1; R.V.8. Salzman at 14.)

i Thus: (1) a mere 4% of the total projected route mile
savings arise in the SP East; (2) at least 30% of the car
utilization savings would arise from more efficient use of car
types that seldom traverse SP East routes; (3) less than 2% of
the estimated post-merger annual operating benefits would result
from facility consolidations in the SP East region; and (4) only
11% f the miles identified for abandonment are in the SP East.
(V.S. Carey/Ratclifie/Sheppard at 68-76.)
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Sale of gp East would reduce the $750 million in claimed merger

benefitg by less than $150 million. (Id.; 5/9/96 Salzman Dep.
5 b gl 31:33.)

Even this modest allocation of benefits to the gp East
is overstated. For several categories of potential savings --
including closure of Ooffice facilities and reduction in finance,
human resources, and legal expenses -- Applicants assumed that,
because SP East constitutes roughly 33 percent of SF route miles,
33 percent of the savings could be assigned to SP East. (28, st
18, 21-23.) This is more simple than accurate .. especially
since SP Easc does not represent 33 percent of the combinad
Up/Sp. ¥

The Benefits Claimed for the Sp East Region Could
Be Achieved Without the Merger.

Investment in up’g eastern network could achieve the
pPrincipal benefits that Applicants claim for the Sp East region

-- alleviation of capacity constraints -- énd would do so more

B For example, Applicants’ "Summary of Benefitg"
workpapers listed savings from the Closure of six offices. (See
C04-300006, 5/9/96 Salzman Dep. Tr. Exh. 359 Although only 8% of
these savings would arise in the SP East region, the Salzman
Study attributed 33 percent of them to SP East. (5/9/96 Salzman
Dep. Tr. Exh. 1; id at 22-23.)

4 Repeatedly, Applicants assert that the Board must
Approve the Merger so as to assure UP’s ability to compete head-
to-head with BNSF, (E.g., Narrative, R. 3.] Buyr they cannot
justify the merger on this basis: "Competition policy is not a
Matter of regulators handicapping . . . competitors in order to
create an evenly matched contest." Midtec Paper Corp. v. United
States, 857 F.2d4d 1487, 1503 (D.C. Cir. 19688 .
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cost-effectively than acquisition of Sp lines and without
competitive harm. (V.S. Carey/Ratcliffe/Sheppard at 8~79.) 0P
confirms that Applicants could complete all necessary

improvements in UP lines in the SP East region, and all new

terminal construction and expansion projects, for less than one-

third of Conra‘l’'s $1.5 billion offer for Sp East. (See R.V.S.
Salzman at 15-19.) Such investment would also ensble Applicants
to avoid the subs*antial, long-term maintenance, repair, and
labor costs of operating parallel lines.

g Many Claimed 3enefits Are Private, Not Public, and
Are_in Any Event Overstated.

Finally, as the Justice Department shows, many of the

benefits Applicants claim are in no sense "public:"

L Net revenue gain projections largely reflect
revenue transfers from other carriers. (V.8.
Christensen at 26-31, DOJ-8.) The ICC has
consistently held that these are not public
benefits. UP/MP/WP, 366 I.C.C. at 488; UP/CNW,
1995 WL 141757 at =43,

The $47.2 million in expected trackage rights fees
from BNSF is similarly not a "public benefit;" it
is merely a transfer payment from one carrier to
an~ther in an attempt to preserve competition
otherwise lost to the meraer. (V.S. Christensen
at 20, DOJ~-8.)

In other respects, Applicants inflate claimed benefits:

® Applicants failed to adjust projected labor
savings to account ror the significant industry
decline in labor expenses since 1980. (Id. at 8-
13.) Estimated labor savings (including fringe
benefits) in a "normal year" are overstated by at
least $5 million. V.8, O’Connor/Darling =t 33,
KCS-33.) Nowhere in the record are the terms of
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the understandings reached by Applicants and
certain labor interests (in order to win the
latter’s support). Nor have the financial effects
of those agreements been subtracted from the labor
benefits claimed.

Applicants fail to provide evidence of mor> than
$100 million in claimed savings on contracts with
outside vendors; in fact, they concede that such
estimates are errcneous. (Narrative, p. 69 n.25.)

DIVESTITURE OF SP EAST -- AND ONLY DIVESTITURE -- WILL
REMEDY THE COMPETITIVE HARMS OF THE MERGER WHILE
PRESERVING ITS BENEFITS.

Divestiture in UP-SP merger cases has a pedigree. 1In

1912, the Supreme Court, in United States v_Union Pacific R.R.

Co., 226 U.S. 61 (1912), held that UP's acquisition of SP
violated the antitrust laws.® Both companies were smaller

then, and their systems overlapped less. The competitive havms
of the merger were, therefore, fewer than the harms of the merger
before the Board today. Nonetheless, the Court ruled the merger

unlawful "because, in destroying or greatly abridging the free

cperation of competition theretofore existing, it tends to higher

rates [and] . . less . . . efficient service . . . e T
88. The remedy ordered: divest.cure. 30, at 97,
The more things change, the more they remain the same.

The UP-SP merger proposed at the end of the century is no more

~ The Board necessarily looks to the antitrust laws for
guidance in applying the statutory public interest test: "[a]
long line of cases require us to consider the policies embodied
in the antitrust laws . . . ." Grand ALRRE, ¢ I.C.C.88 181, 209
(1984) ; accord BN/St. Louisg, 360 I.C.C. 788, 932 (1980) ("Highly
pertinent to our examination of the public interest under the
Sstatute are the policies embodied iii the antitrust laws.").

e




consistent with the public interest than the merger found

unlawful at the beginning. Since the competitive harms in the SP
East region are neither remedied aor outweighed by public
benefits there, the only alternative to outright rejection of the
merger is divestiture of SP East. Divestiture remedies the
competitive harms and preserves the claimed benefits of the
merger.

Divestiture Is the Usual Remedy for Competitive
Harms Like Those Threatened Here.

Divestiture is the customary remedy used by regulatory
agencies and courts for mergers that have antibompetitive effects
in some markets, while producing public benefits ‘n others.

(V.S. Schmalensee at 35-3€.) This Board likewise has
unquestioned authority to order divestiture. See Part I gupra.

In deciding whethar to exercise this authority, the
Board applies the same well-known four-part test that it applies

in imposing remedial conditions generally. See e.g., UP/MKT, 4

1.C.C.2d4 at 437; UP/MP/EP, 366 I.C.C. at 562-65. Under that
test, the Board wil  impose a condition if: (1) the merger as
proposed would produce competitive harms in an affected market;
(2) the condition would remedy those harms; (3) the condition is
operationally feasible; ind (4) the condition would produce
public benefits (including elimination of the competitive harms)
that outweigh any reduction it may cause in public benefits

created by the merger.




It is undisputed that SP East divestiture meets three

of these criteria. Competitive harm in the SpP East region is
ac.aowlecyed; divestiture of the SP East lines would remedy those
harms and the unacknowledged harms (set out in Part II gupra);
and no one claims it would be operationally infeasible. While
Applicants do claim that a divestiture would take more benefits
from the merger than it would produce, the overwhelming evidence
of record is to the contrary.¥

Divestiture of SP East Is Well-Tailored To Remedy

the Competitive Harms of the Merger in That
Region.

Ny

As Professor Schmalensee notes, divestiture is a
particularly "logical method of remedying such anticompetitive
effects . . . in industries like railroads where physical plant
is both durable and very important to competitive success."

(V.S. Schmalensee at 37.) Here, divestiture of the SP East lines
specifically addresses the 2-to-1 points where harm is

acknowledged; the loss of source or potential competition; and

e Applicants also argue, albeit half-heartedly and

incorrectly, that parties proposing divestiture as a remedy here
are required to file responsive applications. We emphasize again
-- see Conrail Comments, CR-21, at 9 -- that Conrail does not
seek an order directing divestiture relief in its favor. Rather,
Conrail requests the Board to require divestiture and let the
marketplace devise an auction-type process in whichk any party
would be free to bid, with subsequent Board approval of the
selected carrier. Thus, the two cases cited by the Applicants
(Narrative, p. 46) are inapposite. BN/SF, Dec. No. 16, 1995 WL
232781 at *8-*9 (1995) (requiring responsive application for
grant of trackage rights to a specific commenter) ; RGI/Sog, Dec.
No. 8, 1989 WL 246976 at *1-*2 (Dec. 11, 1989) (same).
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the "corridors" where the overwhelmingly ﬁarallel effects of the

MErger are obvious:: :Houston-Memphis-St. Louis; Houston-New
Orleans; and Houston-Brownsville.

BNSF's extraordinary assertion that divestiture is not
appropriate in "network" industries ignores the success of the
AT&T divestiture in-the archetypal network industry --
telecommunications.¥ 1n fact, divestiture decrees are common
in network industries,® ang nothing in the literature suggests

that their administration poses particular problems.

-

e United States v. American Telephone & Telegraph Co.,
552 F.Supp. 131 (D.D.C. 1982), aff’'d, 460 U.S. 1001 (1983).
Applicants’ economic éxpert, Professor Willig, acknowledges the
Success of the AT&T divestiture. See Katz & Willig, "The Case
for Freeing AT&T, " Regulation 43-49 (July/August 1983)
(divestiture provision of AT&T Ccnsent Decree should "strengthen"

industry competition).

2

32 E.g., In re Phillips Petroleum Co. and Enron Corp.,
F.T.C. File No. 957-0037 (July 1995) (gas pipelines); In re
ARKIA, Inc., 112 F.T.C. 509 (Oct. 10, 1989) (same); In re Tele-
Communication, sht., F.7.C. File No. 941-0132 (Jan. 18, 1995)
(cable television) .

BNSF quotes out of context from an article co-authored
by one of Conrail counsel to the effect that divestiture may not
always be "simple, relatively easy to administer, and sure."

BNSF Response at 19, quoting Kolasky, Proger and Englert,
Anticompetitive Mergers: Prevention and Cure in Antitrust and
Regulation: Essays in Memory of John J. McGowan 49, 56 (F. Fisher
ed. 1985). The portion of the article from which BNSF quotes
concerns the efficacy of divestiture well after consummation of a
meraer, when the scrambling of assets may complicate the process.
Unaccountably (since one of BNSF counsel is also a co-author),
rticle’s central conclusion:

e merger is consummated are "a
practical, efficient cnd effective tool to remedy the
anticompetitive aspects of a propcsed merger . . . . 28. at
59.
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Applicants’ assertion that divestiture of SP East is
less surgical than trackage rights (Narrative, P. 234) is equally
without merit. It misses the two essential points: First, the

BNSF trackage rights are not an effective remedy for the

competitive harms Created by the merjer in the SP East region.

The Board must, therefore, either select - remedy that does work,
or reject the merger outright.

Second, that the SP East lines proposed for divestiture
embrace exclusively served shippers (in addition to 2-to-1
shippers) does not mean that divestiture is overbroad.
Exclusively served shippers are the ones wost dikely to suffer
from the merger-produced loss of source and potential
competition. Moreover, Applicants themselves repeatedly describe
SP East lines as "2-to-1 corridors." (V.S. Peterson at 165;
R.V.S. Peterson at 137-38) (emphasis added.) That nomenclature,
and Conrail’s proposal for dives:iture of the lines serving those
2-to-1 corridors, reflect the obvious realities of the railroad
business. A requirement that divestiture be limited to 2-to-1
points rather than corridors would be impossible to implement;
would not yield competitively viable r2il service and thus not
remedy th= merger’s competitive harms; and would impermissibly
read divestiture out of the Board’s panoply of - statutory

remedies.




. Divestiture Will Preserve the Public Benefits of
the Proposed Merger.

Because the vast majority of the benefits claimed for
the merger are in the western portion of the post-merger UP/SP
network (see Part IV supra), they would not be lost if an SP East
divestiture were ordered. Applicants themselves say 80 percent
of the benefits would be retained if such a divestiture occurred,
including all the gap-filling benefit. in UP‘s route structure,
and all the enhancements in UP’s ability to compete with BNSF.
Applicants similarly acknowledge that capital savings and capital
investments are almost exclusively SP West phenomena. And
Conrail’s verified testimony explains why divestiture bidders can
be expected to provide assurances that the UP-SP West system
would realize its public benefits and efficiencies. (V.S.
Conway/Passa/Sammon at 15.)

Applicants’ contrary claim that the consequences of
divestiture would be harmful confuses their interests with those
of the public. Most notable among Applicants’ concerns is the
asserted shrinkage in the overall size and dollar value of their
proposed deal (e.g., R.V.S. Barber at 90-92) and, therefore, of
the merged railroad. Plainly, such concerns do not implicate the
public interest To the extent Applicants focus on "public"
benefits at all, the only ones they identify as potentially

forgone are not.

Single-Line Service. UP’s Mr. Peterson claims-that

divesticure woi1ld cause a net loss of single-line service, but
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conceded at deposition that his calculation included an
unquantified number of lines on which there would still be at
least one single-line service option available. (5/8/96 Peterson
Dep. Tr. 115-35.) Correcting this error alone might well change
Mr. Peterson’s calculated net loss into a net gain, since, by Mr.
Peterson’s own count, a divestiture to Conrail would create new
single-line service for 237,000 units of traffic. (R.V.S.
Peterson at 206.)

Joint-Line Service. Eschewing consistency, Mr.

Peterson claims that another benefit assertedly lost as a result
of divestiture would be “he UF-Conrail "highly>developed joint-
line service" at the Salem, IL gateway. (Id. at 207, emphasis
added.) Of course, there is no reason to assume that this

efficient joint-line service would be lost . % And if it were,

it would be replaced by new single-line service. If Mr.

Peterson’s real point is -- as it seems to be -- that efficient
service can be provided either way, then a primary justification

for the merger disappears.

2 The Verified Statement of Messrs. Conway, Passa, and
Sammon (at 33, 49-50) explains why carriers have every incentive
Lo route efficiently and affirms Conrail’s intention to keep
major gateways open (and non-discriminatorily priced) in the
event Conrail acquires the SP East lines. Applicants’ witness
Barber claims that UPp would, of course, adhere to such a promise,
but that Conrail might not. (R.V.S. Barber at 83.) This
inexplicable (and unexplained) proposition is matched by Mr.
Barber’s pointless observation that single-line service would be
lost because "Conrail . . . dol[es] not . . . even operate in

el the west." (Id. at 81.) But every railroad ends somewhere;
thus, UP cannot offer single-line service to points Conrail
serves.




Primarily Directional Running and Directional Blocking.

While Applicahts complain that divestiture would preclude the
proposed directional running scheme between Houston and St.
Louis, directional running is at best a mixed blessing. (See
V8. Carey/Ratcliffe/Sheppard at 80-81.) For shippers on a
"primarily directional" line that do not wish to transport goods
in the "primary" direction, directional routing introduces delay
and circuity. More basically, directional running is not the
only (or even the best) solution to the capacity-constraint
problem to which it is addressed. (Id. at 78-81.) Capacity
could be increased (without competitive harm) by double-tracking
the Houston-St. Louis line and constructing additional sidings
.. Carey/Ratcliffe/Sheppard at 78-79), just as Applicants
intend to do elsewhere. (V.S. Kinj/Ongerth at 23.)

In short, the public benefits Applicants claim would be
lost are either not benefits, not public, or are achievable in
otker ways. Divestiture would not constitute "re-balkanization”
of the rail industry (no matter how many times Applicants say it
would), via loss of single-line service, creation of a new
carrier, or otherwise. Nor would it lead to any restructuring of
the industry or to unknown or unknowable consequences. To the

contrary, divestiture is the only way to preserve existing

competition while letting the merger go forward; its consequences




are readily foreseeallle and uniformly beneficial.® That is why

SO many SP East shippers, receivers, and elected offiri-ls

support it .

Divestiture Requires Far less kegulatnory Oversight
Than Applicants’ Proposal.

Applicants and BNS. speculate abcut "regulatoiry
nightmares" for the Board in framing a divestiture order and
"ov: rseeing" its implementaticn. (E.g., Narrative, p. 31.) But

identifying the €P East lines to be divested isg not complex. It

b Because Conrail has emphasized from the beginning of
this proceeding that it does not seek divestiture specifically to
it, tie testimouny of William Whit-hurst regarcing Conrail costs
is plainly irrelevaunt. The testimony -- in which Mr. Whitehurst
compares Conrail costs ver gross ton-mile urfavorakly to SP’'s an:’
BNSF'¢ -- is also without probative value. Calculations based on
Gross ton-miles inevitably disfavor a railroad like Conrail with
a shorter network and lightei-weight traffic. There are N aldy
available crst comparisons that show Conrail’s costs to be leower
than thosz of koth RNSF and SP. For example, publicly avaiiable
operating ratio cowparisons for 1994 (Mr. Whitehurst’s sel~=:cted
year) are: Conrail - 81.5%; BN - 83%; ATSF - 84%; SP - 89%.

= In disregard of the record, Applicants suggest that
Conrail and KCS offer "littlc support" for the divestiture of SP
East from "acctually-affected rail users" in the regiomn.
(Narrative, p. 232.) 1In fact, *‘t is the merger that, as the
Railroad Commission of Texas ("RCT") notes, suffers from

"min le" Texas support. (RCT-4, at 33.) By coatrast, many
shipper associations, individual shippers, veceivers with
facilities in the SP East recion, and gcvernmental entities and
officials there support divestiture, including: the NIT League
(a 1,400 member organization) (NITL-10); SET (consisting of more
than 2,000 companies) (SPI-11); the Lovisiana Chemical
Association; IP (IF-10); Shell 0il Company (SHL-3); Procter &
Gamble (V.S. Conway/Passa/Sammon, Att. 2); Weyerhaeuser; Chrysler
Corporation; Corning, Inc.; and scores of Texas-based compani s
(CR-23); the Governors and/or Attorr...s General of Arkansas,
Louisiana, Missouri, and Texas, anc the RCT; and numerous other
federal, state, and local elected representatives (CR-23).
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is appropriate to start with the ccnsensug—divestiturc preoposal
depicted on the following map.¥ The Board would then decide
whether, for tha reasons offered by Conrail (V.S. Conway/Passa/
Sammon c*- 2-8), addi-‘onal lines should be divested to insure
that divestiture w~1ld be competitively and operationally
effective.¥ It was precisely to exercise such inflraed
expertise that the Board was created.®

There is no merit to Applicants’ assertion that

>rdering divestiture would involve the "3oard in prolonged

* The wid. blue line on the map representcs the Sk EFast
routes that all varties proposing divestiture there ag.e¢ should
be divested. (The terr "all parties" as used on the mep includes
t-e parties on the legend, and the Attorney General of Louisiana,
Weyerhaeuser, and IP.) "Parti:s supporting CR" in~lude these who
do so expressly (including, but not limited to, Corning,
Chrysler, the Governor of Ohio, and the New Tersey Departmznt of
Transportation) and parties such as PPG which have expressed
their support for divestiture of the sam:z lines as Conrail, but
without identifying Conrail by name. "SPI and Supporters"
include Condea Vista Company; Cow Chemical; Fina 0Oil and Chemical
Co.; The Geon Co.; Montell USA, Inc.; Olin Corporation; Fhillips
Patroleum Co.; and Union Carbide Corp.

- Kolasky, Proger, and Englert, Anticompetitivo Mergers:
Prevention and Cure, supra, at 62: An agency orr.ering
divestiture must "determine whether [the divestr i) assets are
part of a larger whole, some or all of which &'.uuld also be
required to be divested in order to ensure thact the entity
acquiring them becomes a more meaningful competitive :actor."

= jee, e.g9., Midtec Paper Corp., 857 F.2d at 1497
("Congress wisely entrusted administration of the naticnal rail
ansportat ion policy to the Commission . . . . [I]t relied upon
e cumulati experier ce and expertise of that bodv",; Southern

tr
th
Pacific Transy. Co. v, ICC, 736 F.2d 708, 721 (D.C. Cixr. 1984)
(per curiem) cert. denied, 469 U.S. 1208 (1985) (ICC has
"extraordinarily broad discretion to impose protective conditions

and courts have appropriately given the Commission’s
selection of such conditions great deference").
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administrative proceedings. (Narrative, p. 31.)% Here,
Applicants confuse divestiture with their own heavily regulatory

trackage rights monitoring proposal. (See Narrative, p. 21; BNSF

IIT Y14.) Apart from issuance of the order identifying the lines

to be divested, the Board’'s participation would be minimal since
the divestiture process would be a market-driven auction, as UP
has recently acknowledged (see Traffic World, May 27, 1996, at
25) .

The subsequent approval proceeding woulc be far less
complex than the current one, and can be completed even more
quickly. It would surely be less intrusive than Applicants’
proposal for five years of Board oversight hearings to review the
operating details, competitive efficacy, geographic scope, and
general fairness of Applicants’ (and ENSF’s) implementation of

their trackage rights proposals.

Conclusion

Because the comments and evidence in this proceediang

show that the merger as proposed is not consistent with the

= To the contrary, "[d]ivestiture is a simple remedy thnat

need not involve ongoing regulatory supervision, with its well-
krnown distortions, delays and inefficiencies." (V.S. Schmalensee
at 39.)




public interest, Conrail respectfully asks the Board to

disapprove it unless conditioned on divestiture of SP East lines

and assets.
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General" or "IL AG"), submit the follcwing Brief in Finance

Docket No. 32760.
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On behalf of the People of the State of Illinois, the
Illinois Attorney General supports che merger of Union Pacific
and Southern Pacific as proposed, conditicned on retention of

jurisdiction by the Surface Transportation Board and subsequent
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oversight and monitoring of the adequacy of competitive

conditions proposed by the applicants.® The merger, as
conditioned, would be consistent with the public interest within
the meaning of former Section 11344 of the Interstate Commerce
Aot *

This position of support by the Illinois Attorney General is
fundamentally similar to that stated by the Governor of Illinois,
Jim Edgar,?® and the Illinois Department of Transportation.?®
State cof Illinois interests are uniform in thgir expectation of
improved transportation services to and from and within Illinois

as the result of the merger.

E 4 Shi S - e =
The application, supporting documents, and testimony filed by

UP/SP indicate that the impact on Illinois transportation service

! The additional condition is part of the Chemical
Manufacturers Assn, ("CMA"), settlement agreement. UP/SP -230,
Attachment, Par. 14.

2 Applicable under Section 204 (b) (1) of the ICC Termination
Act of 1995.

@

3 Letter to Mr. Vernon Williams, Secretary, Surface
Transportation Board, dated March 22, 1996.

¢ Verified Comments of Kirk Brown, Secretary of the Illinois
Department of Transportation. IDOT-2. March 28, 1996.
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will be quite positive in terms of expected improvements in
service to and from and within Illinois, including single line
service, expanded and shorter direct routes, improved transit
times, and better equipment availability. Shipper support foxr the
merger includes 59 Illinois-based companies and 103 companies
with one or more company facilities in Illinois.®

Significantly, there is no reduction of the availability of

competitive rail lines from two to one or from three to two

within Illincis. Essentially, shippers locatgd within Illinois

will not be affected by a reduction of effective competition at
their stations as a result of the merger.®

Beyond Illinois, various parties have contended that
effectiv. rail competition will be impaired by the consolidation
of UP/SP lines elsewhere in the Gulf and western regions and that
the substitution of BN/Santa Fe trackage rights would not
alleviate a claimed, potential exercise of market power by

applicants.’” As noted, the significant support for the merger

P UP/8P-25; 36; 180; 195; 233; 235,

° Unfler these circumstaices there are no prcposed trackage
rights for BN/Santa Fe within Illinois.

7 E.g., U.S. Department of Justice, Statement of W. Robert
Majure, DOJ-8; Railroad Commission of Texas, Comments in
Opposition, RCT-4; National Industrial Traffic League, NITL-9;

3




from Illinois shippers indicates tc us that competitive concerns
regarding the impact of the merger upon shippers in Illinois are
comparatively minor® and do not outweigh the large operating and
service benefits to shippers and the public.

From the persrective of the Illinois Attorney General, it
also appears that the implementation of the BN/Santa Fe trackage
rights agreement, as modified, and other related conditions are
likely to be sufficient toc assure effective, substantial
competition in other regions.’ Certainly, aprlicants and
supporting shippers have established a strong presumption that

the conditions should be adequate.?®

Western Coal Traffic League, WCTL-12; Kansas City Southern, KCS-
33; Conrail, CR-21.

¢ Contra, Illinois Power ("IP"), a large coal shipper from
Utah origins on Southern Pacific to electric utility plants in
Illinois, projects a diminution of corpetition and a potential
escalation of shipping rates after 1999. ILP-6. UP/SP argue that
IP will suffer no loss of competition on its Utah shipmencs.

UP/SP-230, pp. 259-260.

s Up/SP rebuttal testimony contains persuasive opinion that
trackage rights will establish effective price and service
competition. Rebuttal Verified Statement of John T. Gray, UP/SP
-231, pp. 36-47 and other rebuttal statements referenced therein.
The settlement agreement with the Chemical Manufacturers
Association modifying the BN/Santa Fe agreement, UP/SP-230
Attachment, further enhances the workability of the agreement.

10 Approximately 450 shippers oppose the several divestiture
proposals. UP/SP-233, pp. 1-651.

o




However, that presumption has not been tested. Significant
dispute from government authorities, railroads, and shippers as
to the actual impact of the proposed merger conditions on
competition raises questions which cannot be definitively
answered since they involve judgment and probability forecasts
about competition which could be tested only after the merger is
implemented.

On balance, in order to ameliorate potential competitive

problems should they arise in other regions ag a result of the

mercer, it would be appropriate for the Surface Transportation
Board specifically to retain jurisdiction over the merger and the
merged entity for the purpose of post-merger monitoring and
examination of the adequacy of the applicantcs' competitive

conditions.!* Continued jurisdiction would be largely remedial

11 The retention of jurisdiction was initially prcposed as a
condition by the California PUC in the context of evaluating the
impact of the BN/Santa Fe agreement on competition and a possible
later divestiture. UP/SP contended that such "a 'contingen*'
divestiture condition would be inconsistentc with Commissicn
precedent and should not be imposed." UP/SP -230, pp. 269-270.
However, in the CMA Agreement the applicants now agree to such
continued STB jurisdiction and review for five years. Clearly,
the language of Section 11344 (c) concerning conditions
encompasses such a condition. Although there is continuirg
jurisdiction under Section 11351, oversight conditions concerning
competition have been required under Section 11344 (c) where

«ppropriate See, Wisconsin Central Transportatiopn Corporation.

et al. -- Continuance In Control -- Fox Valley Western Ltd.,




involving post hoc assessments for a reasonable period of time of
the actual implementation of the merger, trackage rights, and
conditions.!?* Under such a retention of jurisdiction, the merger
should be allowed to procued as proposed by applicants, subject
to future relief if warranted.
; ] bacific Chi v b 24

Support of the UP/SP merger by Illinois government agencies

is also predicated on an expansion of the viability of the

existing Southern Pacific line between Chicagg and St. Louis and

the responsibility of the merged company for $ 36 million of debt
related to the line owed by SPSCL Corp. to agencies of the State
of Illinois.

In 1989, SPCSL Corp. acquired the Chicago - St. Louis line
of the bankrupt Chicago, Missouri & Western Railway Company

pursuant to I.C.C. authorization in Rio Grande Industries, Et
Al.- Purchase and Trackage Rights - CMW Ry. Co., 5 I.C.C.2nd 952

Finance D.cket 32036, (February 11, 1993) 1993 ICC LEXIS 24.

12 Tn Wisconsin Central the Commission's order directed a 5

year ovemsight plan including notice to shippers of formal annual
proceedings, reporting by applicants, and proceedings addressed
to whether substantial competitive harm has resulted from the
transaction and, if so, whether appropriate and workable
conditions can be formulated, and issuance of an evaluative Staff

report.




(September, 1989) and U.S. Bankruptcy Court order (November,
1989). Continued freight and Amtrak passenger service on this
line was tentatively found to be in the public interest and the
transaction was apprcved under Section 11344(d). Id. at 968,
978. The Commission also concluded "The State has made a
substantial investment in the line. Sale to the RGI system will
secure this investment." Id. at 978.%3
The People of the State of Illinois and Illinois agencies

now support the UP/SP merger to further secure the state's
investment in the line, which currently exceeds $ 36 million.*
The _ontinued viability of the Chicago - St. Louis line is
ignificantly more important than it was in September, 1989, as
evidenced in part by continued state investment.

Whether Southern Pacific could become an effective

independent carrier in the markets it now serves, as contended by

13 The substantial [llinois investment referenced as of the
date of the ICC order totaled $ 7 million in loans to CMW,
portions of which were to be assumed by SPSCL. 5 I.C.C.2d 958-

259 . e

4 The statement of Kirk Brown, IDOT - 2, p. 2, indicates
$ 40 million in IDOT resources have been dedicated to tle line.
Although not specifically defined, Illinois agency loans to SPCSL
total $§ 36 million.
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the Department of Justice,® rather than continuing as a marginal
carrier, is more than doubtful'® and such an attempt would carry
considerable risk to the shipping public. Certainly, Southern
Pacific itself indicates that its alternative to merger would
involve a radical restructuring of operations and withdrawal from
various markets.!” The record herein does not identify how such
a restructuring would impact the Chicago - St. Louis line, but it
is a reasonable inference that the line could ultimately be
adversely impacted as part of a downsized ove§all SP network or
SP financial difficult:-.

Paramount among the concerns of the State of Illinois are
for the improved prospects for the Chicago - St. Louis route
under merger as part of a highly competitive railroad network.1®
The People of the State of Illinois and Illinois agencies will be

better protected with the certainty and security of a strong,

merged company repaying debt than by a marginal carrier. Once it

i5 gratement of Elaine Zimmer. DOJ-8.

16 yerified Statement of Lloyd Leviton, submitted by the
Valifornia Attorney General. CA AG-2.

3

17 Rebuttal Verified Statement of Jerry R. Davis, UP/SP-
231, pp. 17-21; Rebuttal Verified Statement of John T. Gray,

UpP/SP-231, pp. 25-35.
18 yerified 3tatement of Kirk Brown, IDOT-2, p. 2.
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is a main line of a merged UP/SP there will be an opportunity for
larger scale use of the line as part of an expanded network.

An alternative concerning this line is contained in
Conrail's proposed divestiture and acquisition of Sout'ern
Pacific "East lines," including the Chicago - St. Louis route.
Although Conrail may nct intend to revise operations on the
route, the lack of an application for authority to acquire the SP
lines prevents any testing of assumptions in its proposal. Absent
an application, the Conrail proposal cannot be evaluated as to
the ultimate operating and competitive impact of Conrail
ownership of the St. Louis- Chicago line and whether it could be
acceptablz2 to Illinois interests.

Similarly, the Kansa=z City Southern application offers no
viable alternative concernirg the Chicago - St. Lcuis line since
KCS does not propose tc acquire that portion of Southern Pacific,
indicating the line would continue as an SP line by itself or be
an appendage of Union Pacific.

Inder the circumstances the UP/SP merger is the only

apparent and reasonable assurance for Illinois interests in the

-

Chicago-St. Louis line.




For the reasons stated, the Surface Transportation Board
should approve the Union Pacific/Southern Pacific merger subject
to the condition that the Board retain jurisdiction over the
merger for purposes of considering whether further relief is
required as future post-merger evaluation and circumstances as to

competition may warrant.

Respectfully submitted,

People of the State of Illinois

James E. Ryan
Attorney General of Illinois

1222¢4¢2J2qw-—;

Carole R. Doris

Chief

Public Interest Litigation Division

Christine H. Rosso
Chief
Antitrust Bureau

100 W. Randolph St. - 12th Fl.
Chicago, IL 60601
(312) 814-4499

Dated: June 3, 1996
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Finance Docket No. 3276Q

UNION PACIFIC CORPORATION
UMTON PACIFIC RAILROAD COMPANY
A:ND MISSOURI PACIFIC RAILROAD COMPANY
- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION
SOUTHERN FACIFIC TRANSPORTATION COMPANY
ST. LOUIS SOUTHEASTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DEIVER AND RIO GRANDE WESTERN RAILROA

D COMPANY

-
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ke State of Colorado submi
Pacific for the following reasons:

ts this brief in support of the merger proposed by Union Pacific and Southemn

-~
“~

As Governor, [ have the primary responsiblity for the State of Colorado in these matters.

The State of Colorado is served by both carriers. The two railroads employ 2,900 Colcradans and
operate more than 1,600 miles of t. .ck. Competitive service is

cntical to the State of Colorado’s business community
particularly in manufacturing, agricultural and coal production. After reviewin
the State of Colorado believes the com

g We service proposed after the merger
3.

bined UP-SP line will be in the best intersst of the State and these industries. .
Conrail. The Kansas City Southern, The Montanas Rail Link or other reported providers of service
have not presented the State of Colorado with any fully developed proposals to provide alternative scrvice for Colorado
shippers in lieu of the proj,osed merger

4

The State of Colorado supports the merger application bascd upon the terms and agreeruents reached
with the UP and SP, which ar. described in the State’s March submission

to the Board and urges the Surface
Trarsportation Board to approve the merger and the BN/Santa Fe s=

ctdement agreement.

Respectfully swhmitted,
ENTERED
Office of the Secretary

JUN O 4 1994

Roy Romer} emor

State -f Colorado
3 Part pf
Public Record Executive Chambers

136 State Capitol

Denver, Colorade 80203-1792
Dmd@-;—ﬁe (303) 866-2471
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CERTIFICATE OF SERVICE

I certify that on this 2nd day . June 1996, copies of the Petition of the State of Colorado to 'nterven~, for Leave

to File Brief and to Become Party of Record and the Brief of the State of Colorado were served on all parties of record
by first class mail, postage prepaid.
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1201 NEW YORK AVENUE, N.W.
WASHINGTON, D.C. 20005-3519
(202) 789-3400

FAX (202) 789-1158

KECK, MAHIN & CATE

FILE NUMZIR 4818S-u0l

DIRECT DIAL 202-789-8931

June 3, 1396

Honorable Vvern’n A. Williams
Secreta.y

Room 2223

Surface Transportation Board
1201 Constitution Avc., N.W.
Washington, D.C. 20423

Re: F.D. No. 32760 UPSP Merger
(1) Oral Argument Request (Reno-6)

f2) Brief (keno=7)

Dear Mr. Williams:

Enclosed please find the following items:

(1) An Errata letter dated May 24, 1996 here identified as
(Reno-6) requesting participation in oral argument. The original
letter filed May 24, failed to carry the (Reno-6) designation.
That letter has been, and this letter will be served upon parties
of record.

(2) Original and twenty (20) copies of the Brief of the City
of Reno (Reno-7) together with pioof of service.

Very truly yours,

Enclosure

PHL/dph .
/dp Item No.

——tme—— Page count 2
D ‘
Offitw o the Secretary ¥ i Eat ™™

\
JUN O 4 996
Partof '
. H A LAW PARINERSHIP INCLUDING PROFESSIONAL CORP(' ATIONS

—€HICAGO ILLINOIS ‘MOUSTON, TEXAS LOS ANGELES, CALIFORNIA NEW YORK, NEW YORK
PEORIA, ILLINOIS SAN FRANCISCO, CALIFORN'A CAKBROOK TERRACE, 'LLINC!S SCHAUMBURG, ILLINOIS
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1201 NEW YORK AVENUE, N.W.
WASHINGTON, D.C. 20005-3919
(202) 789-3400

FAX (202) 789-1158

KECK, MAHIN & CATE

FILE NUMBER 48189-001

DIRECT DIAL 202-789-8931

Honorable Vernon A. Willia ..
Secretary :
Ronm 2223

Surface Transportation Board
703 Constitution Ave., N.W.
W:shington, D.C. 20423

Re: . .D. No. 32760
(Oral Arcument)

Dear Mr. Secretary: ™

In accordance with Decision No. 36, served May 9, 1996, the
City of Reno here reqlests opportunity to participate in oral
argument, now scheduled for July 1, 1996.

The City of Reno takes no position on the merits of the
merger, but wishes to address (1) the significant adverse inwpact
that the proposed merger cperations will have on the public health,
safety and 2anvironment of the City its citizens, and the
Reno/Sparks/Truckee Meadows Basin, (2) why an environmental impact
statement (FIS) under the National Environmental Policy Act (NEPA)
and a "conformity determination" under the Clean Air Act (CAA) are
essential and required, and (3) what mitigation measures are
appropriate.

The City requests not more than five (5) minutes time for
presentation.

Very truly yours,

PaW émholey
i

PHL/dph

A LAW FARTNERSHIPM INCLUDING PROFESSIONAL CORPORATIONS

CHICAGO, ILLINOIS  HOUSTON, TEXAZ 1L.OS ANGELES, CALIFORN!A NEW YORK, NEW YORK
PEORIA, ILLINOIS  SAN . RANCISCO, CALIFORNIA OAKBROOK TERRACE, ILLINC 'S SCHAUMBURG. ILLINOIS
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UNITED STATES OF AMERICA

BEFORE 1HE SJURFACE TRANSPORTATION BOARD

F.D. Neo. 32760

Union Pacific Corpc-ation et al., =--
Control and Mergsr -- Southern Pacific Corporation et al.

BRIEF
CF

CITY OF RENO

BT Paul H. Lamboley
""“ Keck, Mahin & Cate
om.a'msmw 1201 New York Ave., N.W.
Washington, ND.C. 20005
Phone: (Zu2) 789-8931
JUN O 4?’6 Fax: (202) 789-1158
Pdnd

Patricia A. Lynch
City Attorney
Michael K. Halley
Deputy City Attorney
Reno City Hall

490 So. Center Street
Room 204

Dated June 3, 1996 Phone ,/01) 334-2050
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1. OVERVIEW.
The City of Reno submits this brief to support its position

that the acknowledged significant, adverse impacts on public
Fealth, safety and envirorment that will result from the proposed
merged operations of the Applicants Union Pacific Corp. (UP) and
Southern Pacific Rail Corp. (SP), including those under the UP/SP
agreement with the BN Santa Fe (BNSF), require an environmental
impact statemert (EIS) under the National Environmental Policy Act
(NEPA), 42 USC 4321 et seq., and a conformity determination under
the Clean Air Act (CAA), 42 USC 7401 et seq., for the City of Reno
and the Reno/Spark/Truckee Meadows Basin.

It is the City’s view that because of inadequacies in the
environmental aocumentation process to date, the substantive
determination of the environmental assessment (EA) issued April 12,
1,96 that "as currautly proposed, the proposed merger and related
construction and abkandonment proposals will not significantly
effect the gquality of the human environment"™ (FONSI), and is
therefore, "the environmental impact statement process is

uinecessary in this proceeding," is unfounded and unreasonable,

arbitrary and capricious.
-

The City believes that investigation and evaluation of
proposed mitigation measures for the acknowledged significant,

adverse environmental consequences of the railroad merger proposed




by the applicants, including the BNSF Agreement can only be
accomplished through An EIS process for the City of Reno and the
Reno/Spark:s, Truckee Meadows Basin. It is the further contention of
the Citv that all reasonable, adequate and viable mitigation of the
denonstrably significant adverse environmental consequences have
not been fully or fairly evaluated as required.

2. NATURE OF THE PROCEEDINGS.

This case involves the application of the Union Pacific Corp.,
and the Southern Pacific Rail Corp. (UP/SP) for approval of the
UP’s control and merger of the SP, and related transactions, as
well as approval of the agreement between the merger applicants and
the BN Sants Fe (BNSF) granting trackage, haulage and other access
rights over the merged system if approved.

(a) Primary factors.

(1) corridor.

The route known as *.e "Central Corridor", between Northern
california and the Midwest, is the cen*.r piece of the merger
transaction - saving some 400 miles distance, thereby offering
substantial efficiencies in transict time, energy consumption,
equipment and personnel utilization.

The SP line secment between Sparks NV and Roseville CA lies at

the heart of these Centrazl Corridor efficiencies. With the removal

of the physical constraints in the Sierra Nevada’s some 190 miles

may be eliminated from the more circuitous UP rcute making a more
accessible, competitive routing for intermodal, automotive and

merchandise/manifest traffic for the merger applicants UP/S™ and




the BNSF.
(2) Parties.

For the purposes of documenting significant environmental
impact issues, the principal parties are the City of Reno and the
geographic surroundings ares referred to as the Rens/Snparks/Truckee
Basin, the applicants UP and SP, as well as their agreement party
BNSF.

The City of Reno, situated on the Sparks-Roseville line
segment, has a resident population 283,000 and an annual visitor
population of some 4.8 million. 1In addition, the University of
Nevada Reno Campus has some 12,000 students. ™

The City’s principal commerce is tourism and the hotel/casino
industry which operates on a 24 hour, never-close basis. The
City’s hotel/casino industry employs over 100,00 employees on a 3
shift per day basis. The residents, visitors and employees travel
throughout the City’s downtown business as pedestrian or vehicular
traffic, utilizing public or private transportation.

The Sparks-Roseville line segment bisects the center of the
City’s downtown business district as well as adjacent commercial
and residential areas. City hospitals, university and schools are
presently impacted by the rail operations and will be more so in

the future as a result of the proposed post merger operations.

(Reno-4, ‘pp. 4-5)
(3) Operations.
(i) Train Density.
Using 1994 for base Yyear statistics, the UP/SP applicants
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initially projected that present train frequencies of 1) or 13.6
trains per day would increase to (a) 20 trains per day (UPSP-27
Vol. 3, p. 385) or (b) 22.6 trains per day (UrsP-27, Vol. 6,
p. 12). Later in March 29, 1996, the applicants projected train
frequency to increase from 13.8 trains per day to 25.1 trains per
day. (UPSP-194, p. 7).

Earlier in December 1995, ENSF stated it anticipated at least
6 trains per day on the line segment. (BNSF~-1) (Owens). More
recently, on April 29, UP/s? conceded that BNSF would operate at
least 2-5 loaded trains per day over the line segment. (RVS
Ongerth and Peterson, Vol. 2 and 3) o

By contrast, the City of Reno submits that train frequency
will increcase from present levels to 38 trains per day kased on
current operations reported and apportioned as follows:

22- historical freight trains per day assumed to be an

accurate baseline condition.
6- Western Pacific freight trains per day.
6- gg;lington Northern BNSF settlement agreement trains per

2- Amtrak trains per day
2~ Local movement trains per day.

(ii) Train Length.
Train length statements vary between 5,000 to 8,000 feet.
Eight thousand feet being UP standard train length. City of Reno

uses £,500 feet as in evaluating impact thresholds.

(iii) Tonnage.

Tonnage volume is projected to increase somewhere between 79

to 83%.




(b) Environmental Thresholds Exceeded.

Notwithstanding dispute over the specific details concerning
train frequency, the applicants acknowledge, and the environmental
assessment (EA) issued by the Section of Environmental analysis
(SEA) confirms, that environmental thresholds for air quality and
noise are exceeded by the applicant’s proposed post-merger
operations.

Further, it is not disputed that the Reno/Sparks/Truckee
Meadows Basin is a non-attainment area for air quality pollutants
PM,,, CO and O;.

3. ISSUES. ~

There are two basic issues this brief will address:

(a) whether an envircnmental impact statement (EIS) is
required in the circumstance of this case under the
National Fnvironmental Policies Act (NEPA) 42 UscC 4321 et
seq., specifically Section 4332 (2)(C), and
whether a conformity determination is required under the
Clean Air Act (CAA), 42 USC 7401 et seq., specifically
Section 7506(c) (1).

The City views the appropriate mitigation issue as being
subsumed in the EIS environmental documentation process, but has

already submitted its recommendations in its comments on the

application (Reno-4) and on the EA (Reno-5).
3

This brief will emphasize that mitigation measures are

essenti2l ¢ ements of an EIS.




An environmental impact statement (EIS) is an apjropriate
follow-on to the environmental assessment (EA) issued April 12, and
is required by the circumstances of this case under applicable law.

The statutory framework of the National Environmental Policy
Act (NEPA), 42 USC Sections 4321 et seq., and the regulations
issued by the Council on Environmental Quality (CEQ) set out in 40
CFR Parts 1500-1508, provide the governing policies and principles
for evaluation and mitigation of significant environmental impacts
of any "major Federal action," such as the regulatory approval of
railroad control and merger transactions here propcsed by the
application filed November 30, 1995 before the Interstate Commerce

Commission (ICC).

The ICC Termination Act of 1995 (ICCTA), public law PL 104-88,

109 Stat. 803, effective January 1, 1996, abolish the ICC and
establish the Surface Transportation Board (STB or Board) as well
as its jurisdiction over rail merger approval functions. The Board
was also authorized tc continuve ICC regulations applicable to the
regulatory functions retained in the Board. As a result of ICCTA,
the STB is the lead agency for regulatory approval of the rail
merger proposed. The regulations in 49 CFR Part 1105, Procedures
for Implementation of Euvironmental Laws, represent the lead
.

agency’s protocol to insure compliance with its responsibility

under NEPA.




The STB regulations in turn impose obligations on <he
applicants seeking regulatory approval to initially provide an
environmental report (ER) sufficient to inform the agyency and
public of the proposed action, environmental consequence of the
proposal and the present appropriate mitigation measures. 49 CFR
1105.7

The UP/SP application was accompanied by an ER (UPSP-27
Volume 6, Parts I-6). Later, as a result of an inquiry by the City
of Reno to the SEA, the UP/SP was requested to submit a
supplemental ER related to the BNSF agreement. This was done by
the applicants on March 29, 1996 (UPSP-194) the same date the City
of Reno and all other public comments were due on the application.

Despitce the acknowledgement that environmental thresholds for
air quality and noise were exceeded. the applicants treated
environmental impacts benignly as "systemwide" or as "offset"
elsewhere or by other benefits, and suggested the transaction had
no significant impact on the quality of human environment, and thus
no specific mitigation measuv ‘es were presented. (UPSP 27, Vol. 6,
pp. 1-3, 26-30. )

The applicants’ initial and supplemental ER was the basis of
the environmental assessment (EA) issued April 12 by the SEA. The

EA cencludes that "based on analysis of all available information,

subject to the recommended mitigation measures, the proposed merger

of the Union Pacific and Southern Pacific Railroads, if approved,

would not significantly affect the quality of human environment,"




and therefore, "the preparation of environmental impact statement
iS not necessary." Environmental Assessment, Vol. 1, Guide to the
Environmental Assessment, Conclusion, ES.8 Conclusion, p. ES-19).

The EA’s proposed mitigation in general are (1) consultation
with the appropriate agency and (2) compliance with the applicable
law (EA Volume 1, Chap. 6, p. 6-1). Specifically for the City of
Reno, similar recommendations are to consult and comply, as well as
to cooperate in developing the final plan and agreement within 1.5
years of negotiation. If no solutions are mutually reached, the
STA concludes the UPSP shall construct a minimum of three (3)

\i

"highway/railroad grade separations."

In previous comments on the EA the City of Reno addresses in

detail the procedural flaws and the lack of factual foundation for
the EA findings, its conclusions and mitigation proposals. The
inadequacies of the investigation process and substantive product
require completion of an EIS.

In companion cases regarding EIS documents the Supreme Court

in 1989 outlined out NEPA policy regquirements in Robertson v.

Methow Valley Citizen’s Council, 490 U.S. 332, and Marsh v. Oregon

Natural Resources Council, 490 U.S. 360.
In Robertsc.. the Court stated (citations omitted):

Section 101 of NEPA declares a broad national commitment
for protecting and promoting environmental quality. To
ensure that this commitment is "infused into the ongoing
programs and actions of the Federal Government, the act
also establishes some important "action forcing"

procedures". Section 102 thus, among other measures
"directs that, to the fullest extent possible ... all
agencies of the Federal Government shall --




(c) include in every recommendation or report on
proposals for legislation and other major Federal action
significantly affecting the quality of human environment,
a detailed statement by the responsible official on --

(i) the environmental impact of the
proposed action

(ii) any adverse environmental impacts
which cannot be avoided should the
proposal be implemented

(iii)alternatives to the proposed action,

(iv) the relationship between local
short-term uses of man’s envircnment
and the maintenance enhancement of
long-term productivity, and

(v) any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented".

The statutory requirement that a “federal agency
contemy lating a major action prepare such an
environmentai impact statement serves NEPA "action-
forcing" purposes in 2 important respects. It ensures
that the agency in reaching its decision, will have
available and will carefully considered, detailed
information concerning significant environmental impacts;

it also guarantees that the relevant information will
also be made available to the larger audience that may
also play a role in both the decision making process and
the implementation of that decision.

Simply by forcing the agency’s attention on the
environmental consequences of the proposed project, NEPA
ensures that important affects will not be overlooked or
underestimated only be discovered after resources have
been committed or the dye otherwise case.

Fublication of an EIS, both in draft and final form,
also serves a larger information role. It gives the
public the assurance that the agency "has indeed
considered environmental concerns in its decision-making
process, and, perhaps more significantly, provides a
spring board for public comment.

+ The sweeping goals announced in Section 101 of NEPA
are thus realized through a set of "action-forcing
procedures" that require agency take a "hard look" at
environmental consequences, and that provide for broad
dissemination of relevant environmental information.
Aithough these procedures are almost certain to affect
the agency substantive decision is now well settled that
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NEPA itself doces not mandate particular results, but
simply prescribes the necessary process.

Finally the Court in Robertson stated:

To be sur<, one important ingredient of an EIS is the
discussion of steps that can be taken to mitigate adverse
environmental consequences. ‘The requirement that an EIS
contain a detailed statement of possible mitigation
measures flows both from the language of the Act and,
more expressly, from CEQ’s implementing regulations.
Implicit in NEPA’s demand that an agency prepared a
detailed statement on "any adverse environmental affects
which cannot bY»e avoided should the proposal be
implemented," is an understanding thlat an EIS will
discuss the extent to which adverse affects can be
avoided.

More generally, omission of a reasonably complete
discussion of ©possible mitigation measures would
undermine the "action-forcing" furction of NEPA. Without
such a discussion, neither the agency nor the interested
groups or individuals can properly evaluate the severity
of the adverse affects.

And as applicable here, the Court noted:

An adverse affect that can be fully remedied by, for
examrle an inconsequential public expenditures is
certainly not as serious as a similar affect that can
only be modestly ameliorated through commitment of vast
public and private resources. Recognizing the importance
of such discussion in guaranteeing that the agency has
taken a hard look at the environmental consequences of
proposed federal action. CEQ regulations require that an
agency discuss possible mitigation and defining scope of
the EIS, in discussing alternatives to opposed action,
and consequences of that action, and explaining its
ultimate decision. 490 U.S. at 347-351.

Robertson makes clear that CEQ regulations are entitled to

substantial deference. Those regulations are set cut in 40 CFR

Parts 1500 to 1508.

In Marsh, the Court made clear that "NEPA cases have generally
required agencies to file environmental impact statements when the

. governmental action would be environmentally significant". 490
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U.S. at 372.

Marsh also reinforces the Robertson view that CEQ regulations
"which we have held are entitled to substantial deference, impose
a duty on all federal agencies to prepare supplements to either
draft or final CISs ... if there remains ‘major Federal action’ to
occur, and if the new information is svfficient to show that the
remaining action will affect the quality of human environment in a
significant manner or to a significant extent not already
considered." Jd. &t 372, 2aN. CEQ regulations define
"significant." 40 CFR 1508-27. The Court noted that "the decision
whether to prepare a supplemental EIS is similar to the decision to
prepare an EIS in the first instance." 1Id. at 374.
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