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U.S.(>«:<artm«ntof 
Transportation 
Office of the Secretary 
oJTrunspoftanofi 

GENERAL COUNSEL 

Item No. ^-20? 

/ P^gQ Count 

Tune 13,1996 

*00 Seventh SI. S W. 
Washington. 0 C 20590 

Vemon A Williams, Secretary 
Room '227 • 
Surface Transportation Board 
1201 Constitution Ave., N.W. 
Washirg on, D.C. 20425 

Re: Union Pacific •'. . poration, el al , — Control an 
Southern Pacific R . ' -poration, et al.. 
Finance Docket Nv ./oO 

ERRATA TO DOT BRIEF 

Dear Mr. Wir.iams: 

The Unlieu States Department of Transportation ("DOT') would like to correct 
certain errors contained in its brief in the above-referenced proceeding: 

1. - Page 23 of the DOT brief now refers to r-^ie "134i" of the deposition 
testimony of Dr. Bernheim; the reference should bp to pages "13-41" of that 
testimony. 

2. - The DOT brief (mista.kenly) identifif =; parallel UP or SP lines from "W?:. to 
San Antonio" as part cf the "Texas Corridors" lhat the Applicants shoulr. be 
ordered to divest. See page 20 note 20 and page 38. The u. oper extent of the UP 
or SP lines that should be divested is fn^'-.i Dallas to San Antonio. 

3. - The DOT brief now advocates the divestiture of the UP or SP line to Eagle 
Pass in order to melntain intramodal competition. See pages 5, .̂O, and 36. DOT 
inadvertently failed to state that tne purchaser f f this line should be required to 
maintain Applicants' access from San /.ntonio to Eaĝ e Pass through haulage or 
trackage -ights. Cf. DOT -i at 38 note 39. 

cc: Counsel for Applicants 
/\I1 Parties of R ecord-— 

Oitice of the S'Kfatary 

Public Rocord 

Respectfully submitted, 

Paul Samuel Smith 
Senior Trial Attorney 
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D A N I E I . J . SwrH.VEY 
K A T H L E E N L . . ^ A Z U B E 
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June 3, 1996 

Item No. 

Page. Count 6 

ANDHE'W P. GOLDSTEIN 

CHARLES J. :»CCABTHT 

Vernon A. Williams, Esq. 
Secretary 
Surface Transportation Foard 
Room 1324 
12th & C o n s t i t u t i o n Avenue, N.W. 
Washington, DC 20423 

By hand Delivery 

/ 

Re: Finance Docket No. 3 2760, Unioti P a c i f i c Corporation, 
Union P a c i f i c Railroad Comps..ny. and Missouri . a c i f i c 
Railroad Company — Centrei_- and Merger — Southern 
P a c i f i c R a i l Corporation. Southern P a c i f i c Transportation 
Companv. St. Loair. Southwestt.'rn Railwav Companv. SPCSL 
Corp., a nd the Denver and Rio Grand Western Railroad 
Company 

Dear Secretary Wiiliasis; 

Enclosed f o r t i l i n g are a signed o r i g i n a ] ard IG copies of 
Br i e f of Forr.osa P l a s t i c s Corporation, U.S.A. i n t h t above-
r-ptioned case. We also enclose a floppy disc i n WordPerfect 5.1 
which contains the same document. 

li 

ENTEHhU 
Otiica of thP Secretary 

JUN 0 4 t99« 

El Partof 
Public Record 

Enc]osures 

APG/rmm 

Sincerely, 

Andrew P. Go..dstein 
Attorney f o r 
Formosa P l a s t i c s Corporation, U.S.A. 
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UN7.0N PACIFIC CORPORATION, UNION FACIFIC RAILROAD COMPAN' , AND 
KI8SOURI PACIFIC RAILROAD COMPANY — CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATICN COKPMTi, ST. LOUIS SOUTHWESTERN 

RAILWAY COMPAHY, SPCSL CORP., AND THE 
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RAILROAD COMPANY 

BRIEF OF 
FORMOSA PLASTICS CORPORATION, U.S A. 

Andrew P. Goldstein 
McCarthy, Sweeney & Harkaway, PC 
Suite 1105 
1:50 Pennsylvania Avenue, N.W. 
Washington, DC 2 0006 

Attorney for 
Formcsa P l a s t i c s Corporation, U.S.A. 

Dated: Jiine 3, 1996 
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BEFORE THE 

SURFACE TRANSPORTATIO)!; BOARD 

FINANCE DOCKET i:0. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COHPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY — CONTROL AND I .R6FR — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIv'IC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN 

RAILWAY COHPANY, SPCSL CORP., AND THE 
DENVIR AND RIO GRANDE WESTERN 

RAILROAD COMPANY 

•V 

BRIEF OF 
FORMOSA PLASTICS CORPORATION, USA 

This brief i s f i l e d on behalf of Formosa P l a s t i c s Corporation, 

U.S.A. ("FPC"). FPC operates a manufacturing f a c i l i t y at Point 

Comfort, TX, linked by private, industrial r a i l trackage Lo the 

line of the Union P a c i f i c Railroad Company ("UP") at Formosa, TX. 

Formosa i s on the UP main line between Houston and Brownsville, TX. 

See FPC-1 and FPC-2. 

FPC i s a manufacturer of chemicals and p l a s t i c s components. 

Ninety percent of i t s production at Point Comfort i s shipped by 

r a i l — a l l via UP, the only carrier serving Formosa. Although FPC 

operates another, considerably smaller, f a c i l i t y at Baton Rouge, 

LA, which i s served by UP and two other railroads (Illi.nois Central 

and Kansas City Southern), the Baton Rouge f a c i l i t y for the most 

part manufactures products which do net duplicate those producer", at 
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Point Comfort and i s not a competitive alternative to Point Comfort 

on p l a s t i c s components moving to California markets. Ibid. 

Although FPC believes generally that the arketplace tends to 

function more e f f i c i e n t l y with greater levels of r a i l 

transportation competition, FPC's specific purpose in participating 

in this proceeding i s with respect to California markets, which 

account for approximately 25 percent of FPC's pla s t i c s components 

shipments from Point Comfort. These markets have the potential to 

grow significantly and are expected to account for larger volumes 

of components shipped by FPC from Point Comfort. 

FPC shipments of plastics components to California markets 

reach thrt-e points where there presently i s multi-carrier 

competition; City of Commerce, Stockton, and Lindsay, a l l of which 

receive service from UP, Southern P a c i f i c Transportation Company 

("SP"), and Burlington Northern Santa Fe ("BNSF"). SP has been a 

vigorous and effective competitor for th i s t r a f f i c , although UP i s 

the originating c a r r i e r . The loss of SP as a competitive carrier 

i s bound to drive up transportation prices and reduce marketplace 

incentives for service competition. 

Faced with similar concernc in prior merger proceedings, the 

Interstate Commerce Comiuission ("ICC") generally declined to 

intercede, reasoning that two competitive routes sufficed to 

provide adequate competition. See, e.g., Finance Docket No. 32549, 

Burlington Northern Inc. et a l . — Control and Merger — Santa Fe 

Pacific Corporation. I.C.C. 2 i (August 1995). Herfc, 

howevtL, there i s not only a massive record compiled by public 
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bodies, such as the United Statas Department of Justice, which 

detail the harmful effects on competition which are l i k e l y to flow 

from t h i s particular merger proposal, but, also, i t i s SP, the 

ca r r i e r poised to lose i t s independence, which has provided 

vigorous competition to FPC's California destinations. 

Various solutions have been suggested to cure the heightened 

control which the proposed merger w i l l give UP over chemicals and 

pla s t i c s components originating in south Texas, at points such as 

Formosa. FPC i s not promoting any one such alternative to the 

exclusion of. others. However, i t must be observed that, pursuant 

to the settlement agreement between the applicants, on the one 

hand, and BNSF, on the other, BNSF i s to be granted trackage rights 

which pass through Formosa, TX, but dc not permit BN to serve FPC's 

interchange because Formosa i s not a "two-to-one" point. 

The most obvious solution to concerns regarding diminished 

compet tion in the plastics and chemical industries would be to 

condition merger approval upon the a b i l i t y of BNSF to serve a l l 

3uch industries, such as FPC, who stand to suffer any diminution of 

competitive r a i l options as a result of the merger. The Board 

should bear clearly in mind that most industries, including the 

chemical and plastics components industries of which FPC i s a part, 

are intensely competitive, and any solutions adopted by the Board 

in t h i s proceeding to preserve and enhance competition should treat 

a l l such industries evenhandedly, so that i f conditions are imposed 

to preserve or enhance competition for some industries now captive 

to a single railroad, l i k e conditions shoul'^ he imposed to protect 
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/ competition among other i n d u s t r i e s s i m i l a r l y served by a single one 

of the applicants. 

Respectfully submitted, 

Andrew P. Goldstein 
McCarthy, Sweeney & Harkaway, P.C. 
Suite 1105 
1750 Pennsylvania Avenue, N.W. 
Washington, DC 20006 
(202) 393-5710 

Attorney for 
Formosa P l a s t i c s Corporation, U.S.A. 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a copy of the foregoing B r i e f of Formosa 

) Plastics. Corporation U.S.A. has, t h i s 3rd day of June, 1S96, been 

served upon a l l p a r t i e s of record, by f i r s t class m a i l , postage 

prepaid. 

Andrew P. Goldstein 
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ln^ematlr^al P 6SK ni 

"YRON A BOYD, JR. 
istai't President 

J G E P n C"!FFETh 
•eneral Secretary ar. j Treasi;" 

tpanspartHtiaJi 
LEGAL DEPARTMÎ NT 

14600 DETRCrT AVENUE 
CLEVEL\NO OHIO ''4107-4250 
PHONE 216 228-9400 
FAX: 216-2r.6-0937 

CLINTON., MILLER. Ill ^ . EVIN C BRODAF, ROBERT L McCARTY DAN'EL R ELUOTT III 
Gerwral C Tunsel Associate Gf lerai Counsel Assc te C r̂<eral Counsel Assistant General Counsel Vasistant General Counsel 

MICHAEL W PKDTROWSKI 

May 31, 1996 

I t em No.. 

UPS Neit Dav Air Pag^ Count. 

VeiT.oii A. Williams, Secretary 
S<a-face Trcnsportation Board 
Room 22 J 5 
;2th Stixst & Constiiudoii Ave., N.W. 
Wishingto. , DC. 20423 
(202) 939-3470 

R K Finance Docket No. 32760 
UP/SP Merger 

Dear Secretary Williams: 

Piease find enclosed the original and ten (10) copies ofthe Brief Submitted On Behalf 
Of United Transportation Union In Conditional Support Of The Application for filing in the 
abovt-captioned matter. In accordance with prior Boa'̂ l orders, we are also providing a diskette 
with this document in Wororerfect 5.1 format 

'̂"r>' tru'y yours, 

AcA^/7/m^' 
Dr R. Elliott, m 
Assistant General Counsel 

Enciosure 

ENTERED 
Office of the Secretary 

JUN - 3 !S?« 

Partof 
Public Record 
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SURFACE TRANSPORTA'HON BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPOILVTION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOUT^ P/ IFIC RAILROAD COMPANY 

- C i^fROL AND MERGER -
r niERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
4 .»>.ANSPOR'rATICN COMPANY, ST. LOUIS SOUTHWESTERN 
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RIO GR\NDE WESTERN RAILROAD COMPANY 

BRIEF 
SUBMITTED ON BEHALF OF 

i/NITID TRANSPORTATION UNION 
IN CONDITIO!; KL SUPPORT OF THE APPLICATION 

" EITTESED 
Office of tfie Secretary 

JUN - 3 1996 

Partof 
Public Record 

Clinton J. Miller, IE 
General Counsel 
Daniel R. Elliott, m 
Assistant General Counsel 
United Transportation Union 
14600 OetioU Avenue 
Cleveland, Ohio 44107 •<250 
(216) 228-940C 
FAX (216) 228-0937 

Attomeys for 
United Traiisportation Union 

Dated; May 31, 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCICET NO. 32760 

UNION PACmC CORPORATION UNION P.\CinC RAILROAD COMPANY 
AND MISSOURI PACrRC RAILROAD COMPANY 

~ CONTROL AND MERGER -
SOUTHPiRN PACIFIC RAIL CORPORATION, SOUTHERN PACmC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

BRIEF 

SUBMITTED ON BEHALF OF 

UNITED TRANSPORTATION UNION 

, CONDITIONAL SLIPPORT OF THE APPLICATION 

United Transpoj tation Union ("UTU"), pursuant to the procedural schediile adopted by 

the Surface Transportation Board ("STB" or "Board") in this proceeding, and the Board's 

regulations, hereby submits the following evidence and argument in support of UTU's position 

herein in conditional support of the merger application. 

I. INTRODUCTION AND SUMMARY 

The IJTU is the duly authorized representative for u'̂ c purposes of the Railway Labor Act 

("RLA") (45 U.S.C. §§ 151, et seq.)of various crafts or classes of operating employees employed 

by Applicants. The UTU and Applicants are parties to various collective bargaining agreements 

covering those employees. The UTU is headquartered at 14600 Detroit Avenue, Cleveland, Ohio 



44107. While LTU is in support ofthe proposed merger as discussed herein, UTU respectfully 

requests the Board, pursuant to its authority under 49 U.S.C. § 11324(c) ofthe Interstate 

Commerce Act, to note that ITU's support of the merger is contingent upon the agrcement(s) 

of the Applicants to conditions that will help mitigate the impact of job loss on its members, and 

UTU asks the Board to so cone'ition r.ay approval of the Control and Merger Application upon 

said agreements, pursuant to its authority under 49 U.S.C. § 11324(c). 

Tht- Verified Statement of UTU Intemational President Charles L. Little (a copy of which 

is attached hereto, and the original of which was attached to the UTU's Notation of Conditions 

and Comments submitted in this proceeding on March 29, 1996), details these cond. tions in the 

form of corcr.utments in applying the New York Do< k protective conditions, which is the basis 

for UTU's conditional suppon of the proposed merger. 

U. RELIEF REQUESTED 

Pursuant to 49 U.S.C. § 11324(c), the Board's regulations at -'9 C.F.R. Part 1180, th--

procedural orders issued in this docket by the B )ard, and decisions of the Board in rail mergers, 

UTU notes the UP has voluntarily agreed with UTU to the conditions refened to hereinabove. 

(See attachments to Verified Statement of Charles L. Little, copy attached heicto). Those 

conditions include: 

(1) The autoi.->atic certification as adversely affected by the merger to the 1409 train 

service employees, the 85 UTU represented yardmasters, and the 17 UTU represented hostlers 

projected to Joe adversely afTectfxi in the Ubor Impact Stticy, and to all other Ô ain service 

employees and UTU-represented yardmasters and hostiers idenrif'ed in any Merger Notice ser\'eu 

after Surface Transportation Board approval, and automatic certification to any tngincers 



adversely affected by the merger who are working on properties where engineers are represented 

by the LTiTJ. Moreover, UP wall supply LTU with the names and TPA's of such em5.>loyees as 

soon as possible upon implemenuuon of the approved merger. U? has voluntarily agreed with 

the UTL' to these conditions. 

(2) In any Merger Notice served after Board approval. Applicants will only seek those 

changes in existing collective bargaining agreements that are necessary tc implement the 

approved transaction, meaning such ch anges tiiat produce a public transponation benefit not based 

solely on savings achieved by agreement change(s). UP has also voluntarily agreed to this 

condition. 
•s 

(3) In die event any differences between UP and UTU arise with regard to UP's 

application of the New York Dock conditions being inconsistent with the above-mentioned 

condition: (committed to by UP), UTU and UP personnel will meet within five (5) days of notice 

from the I T U Intemational President or his designated representative and agree lo expedited 

arbitration with a written agreement within ten (J 3) days arter tlie initial meeting if the matter 

is not resolved, which will contain, among other things, the fiill description for neutral selection, 

timing of hearing, and time for issuance of Award(s). UP has voluntarily agreed with I T U tc 

this condition. 

(4) In the event UP uses a lease arrangement to complete the merger of the various 

SP properties into MP oi UP, these New York Dock conditions would, nevertheless, be 

applicable. UP has also voluntarily agreed with UTU to this condition. 

In view of UP's agreement to the above conditions, LTU agreed to support this merger. 



m. COMMENTS IN SUPPORT OF THE MERGER 

The UTU has as members more than 79,000 transportation industry woricers. The UTU 

represents a significant percentage of the unionized work force of ths Union Pacific and the 

Southem Pacific. UTU submits these comments in conditional support of the proposed merger 

of UP and SP, as described hereinabove. 

UTU is the largest labor organization in tl.e rail industry. As such, 'ts chief responsibili'.y 

is to protect the economic interests of the UTU members, whose work makes possible the 

efficient functioning of the nation's transportation system. As the Board is aware, labor has been 

very concemed about, and very critical of, rail mergers because of the significant job loss that 

they entail. In that connection, it should be noted that UTU supports the proposed UP/SP merger 

only because UP has agreed to a number of conditions in applying the New Yoric Dock 

conditions, described hereinabove, that will help mitigate the impact of job loss on its members. 

IV. CONCLUSION 

For the foregoing reasons, UTU urges the Surface Transportation Board to approve the 

TJP/SP merger with the conditions UP has agreed to with UTU described hereinabove imposed 

on the transaction. 

Respectfti.ly submitted. 

jJjA/LMAg-
Clinton j7Uillcr, m ' 
General Counsel 
Daniel R. Elliott, UI 
Assistant General Counsel 
United Transportation Union 
14600 Detroit Avenue 
Cleveland, Ohio 44107-4250 
(216) 228-9400 
FAX (216) 228-0937 



CERTmC/vTE OF SERVICE 

I, Daniel R. Elliott, HI, certify that, on this 31st day of May, 1996,1 caused a copy of the 

foregoing Brief Submitted On Behalf Of Uni:ed Transportation Union to be served by first-class 

mail, postage prepaid, or by a more expeditit)us manner of delivery, on all parties of record. 

Danie 



VERIFIED STATEMENT 
OF 

CHARLES L. LITTLE 

My name is Charles L. Little. I am the Intemational President of the United 

Transportation Union ("UTU"). I have approximately 40 years of service in the railroad industry 

and 24 years in the rail labor movement as a union officer. 

The UTU has as members more tiian 79.000 d^sportation industry workers. The TJTU 

represents a significant percentage of the unionized work force of die. Union Pacific and the 

Soutiiem Pacific. I am submitting this verified statement on behalf of myself ar.d tl.e UTU's 

respective membership in support of die proposed merger of UP and SP. 

I have the honor to preside over die largest labor organization in the rail industty. As 

such, my chief responsibility is to protect the economic interests of the UTU members, whose 

work makes possible die efficient fimctioning oftiie nation's o^sportation system. As tiie Board 

IS aware, labor has been very concemed about, and very critical of, rail mergers because of die 

significant j . b loss tiiat tiiey entail. A recent newspaper article stated tfiat no rail merger in die 

past 25 years has proceeded witii major union support. 

But I support tiie proposed UP/SP merger, and I do so for two key reasons: FirT>t, LT has 

agreed to a .lumber of conditions tiiat will help mitigate the impact of job loss on our members. 

Second, I am convtnced tiiat tiie combination of SV and UP to form a stttng competitor to 

BN/ Santa Fe is in tiie best interest of rail labor in tiie fiittire. UP's committnents, which relate 

to tiie application of tiie New York Dock labor protective provisions, are attached hereto. 



The second reason thdt I support die merger is tiiat, in tiie current circumstances of rail 

Jipctition in tiie West, it is in tiie long-mn best interest of rail labor tiiat SP and UP combine 

to fonn a stixjng, efficient competitor to BN/Santa Fe. The Board will recall thai in 1995 UTU 

strenuously opposed tiie BN/Santa Fe merger. As I aiiUcipated, tiiat combination has resulted in 

significant job loss. I believe tiiat without a merger, UP alone would lose maricet share to 

BN/Santa Fe. resulting in ftirther job loss at tiiat railroad. This loss of employment would Ukelv 

occur without any labor protection. 

An independent SP likely would result in even more dire co.-sequences for workers. The 

V idence submitted so far in tiiis proceeding overwhelmingly demonsttates tiiat SP is financially 

and competitivf ly a very w^ak railroad. SP has failed to generate sufficient cash flow from rail 

operations to fimd its operating expenses, capital expendittires and fixed chaises in all but tiiree 

years since tiie late 1970's, and it is still losing money. I know tiiat SP has kept itself afloat over 

last 13 years only by selling off huge ame ants of real estate and investing tiie proceeds in 

rail operations. In fact in tiie last 13 years, SP generated close to $3 billion in cash asset sales 

while losing $2.4 billion in cash from rail operations. 

I have first-hand experience witfi tfie consequences of SP's financial disti-ess. In 1991, 

Congress acknowledged die severity of SP's problems by pemiitting SP to bargain witii labor 

separately ft-om die rest of tiie industiy witii respect to wages. As a result, most SP employees 

already have endured years of below-industty wages on account of SP's financial eakness. 

If die UP/SP merger is not approved, die jobs of tiiousands of additional SP empbyees 

would be placed at risk. It is doubtfiil tfiat SP would be able to compete in tfie fiittire a<?ainsr 

UP and particularly against BN/Santa Fe. Ratfier, it is mt«re likely tiiat SP would be forced to 



discontinue operations on certain lines or even be broken up and sold off in pieces, witfi no labor 

.x)tection for tfie Loany SP employees who would lose tfieir jobs in tfiis process. 

OveraU, it is my opinion tiiat tiie job loss diat UTU members will experience tfuough tfie 

UP/SP merger would be much less tfian tfie job loss tfiat would occur if UP and SP are left lo 

stand alone against BN/Santa Fe. 

For all of tfiese reasons, I and tfie UTvJ membership sttongly urge tfie Surface 

Transportation Board to approve speedilj die UP/oP merger. 



VERIFICATION 

) 

STATE OF omo 

COUNTY OF CUYAHOGA 

) 
) ss. 

) 

I, Charles L. Little, being duly swom, state tfiat I have read tfie foregoing statement, tfiat 

I know its contents, and that those contents are tme as stated. 

SUBSCRIBED and swom to before 
me tiiis n 4̂̂ ^ day of March, 1996. 

^CHARLES L. LITTLE 

Notary 
OAMEL l l EUJGTX iVTO^WEV A'LAW 

Notwy Puble>8Hl> c« Ohio 
My CommMon H M He bpiratfon DM 

SMtk>nU7X»R.C. 



J . J . UAJX>tANt 
UNION PACJFIC RAILROAD COMPANY 

i-iitoooae sTwiT 

Fobruary26.1998 

Mr, Charfes tltil« 
PreaidBfrt UTU 
14eoa Detroit Ave 
Clevatand OH 44107 

Dear .Sir 

This refer* to our earlier comeraation oonoeming tfie issuee jf New York Doê c 
protaoticn aod the certification of adversely affected UTU employee*.. 

Ae you knoiu. Union Pacfflc; in its SP MerQer Applkaatlott. sUpuliatad to Ihe 
imposilioo the f!toaLi2dU."ia^ condlttens. The Labor Impact Study which lilP filed with 
tho Merger AfspUcation reported that 328 trainmen VMOUW tranefer that 1081 triainmeo jolM 
(n^)- woufd be abolished, that 85 UTU rspresented yardmaster jobe antjt 17 hostler 
pv :iortt wouid be affected because or ti)eiinplernentatlon of the Operatind The 
t.abor Inipact Study aiso indicates that a number of engineer poaltions v̂ ^ 
does ndt indkale how mar̂ . st ar.y, of those are woddng on propertiea wheie englr»ef9 
arerepMsantedbyiheUTU. | 

Within tfie New York '̂ xk, conditkins, Section tl addressee dlsputee and 
controversiea resa-xling the interpretatkjn, application or enforcement of tHe Maw Yorit 
Dssa con<«jons (except for Sections 4 and 12). Under Section 11. perhaps (he two most 
serious aroas for potantia} dsputas Involve whether an employee was adv«.'sely affected 
t>y a transaction arxl whJt will be such employee's protected rate of pay. 

in an effort to eOminafesaB many ofthese disputes as possible, Union f̂ cifSc makes 
the foUowing commitment regarding the issue of whether an etnpioyaa w^s adversely 
affedAd by a transaction: UP will grant automatic canitlcatJGn as adversely affects^ 
merger to the 1409 train jjervice employees, the 85 LTU-represented yardmasters and 
the 17 UTU represented nostlers projected to be adversely affected In th© Ut-o.- Impact 
Study and to all other Uain service employees and UTU represented yaK^mastera and 
hostlers identified in any Merger Notice served after Board approval. UP Will alao grant 
automatic certification to any engineers adversely afTscted by tfw merger whiQ are working 
on pnapertiee where engineers are represented by the UTU. UP wil) supply UTU with the 
names aod TPA's of such ampkayee* as soon as possible upon implementaiton of 
approved mei ger. 

{ 

lOIh*! Sh«?J. Cailhil WOiid G£:XZ g66T-TO-abW 



Union Pacific oonimits to the foregoing on the basis of UTUe agreement, after 
merger approval, to vokrt«i|y roach agreement fw i ^ 
aocornwnywig the Merger Appllcadoa UPalsoccrrinltsthai, inaf>y M « ^ M t o e » e n « d 
after Bovd iv)provai. It wiii viiy seek those changes in existing cotie^iv» bargaioing 
agreements-that ara naoessary to Imploment the approved transactkart, meaning such 
chv«M that p(odi«» a publk! fransportatkn bensft not baaed soMy on savkigp achievad 
by sq»ementchance(s). 

Ever with these cornmjtment8.dffterenoos of opinkxtiiro bound to occur. Incvder 
to enauTBtiatsiy suci) differences are dealt with proTiplly a. .dtei^ Unkm Pabific makes 
thie final comrt̂ ltment If at any time Intemattonal Presktent of the UTU (or his 
designoWd representative) believes Union Padfk^s appikatkKi of the NflwiYflf8< DflfiH 
oondHtew Is Inconsistent wtth our commltrrients, Uni and UP peraonnei wlÛ  
five daye of notice ftom the UTU Intematkjnal Pnwkiart or WajdealgnattKl 
I JM WM ituM"" atP "̂ tntiirnitifin t&h rk vmnm ag™~r^ 
days ̂  tha meeting if the matter is not rssohwt whki) WiU oonlak% ahwo othtf 
th&f>g|k ItM fUildescripticnfor neutral seiectk}n, timing of hearing, and time tor issuance of 

kl view of Unkyi Padfltfs positton regarding the lasuee cf Mffly YiTfK Rmil p«m<ctton 
and the oartifWsatksn of ttoployees, I undarstvid that the UTU v̂ ^ 

Sinoerely, 

cc B. A. Boyd. Jr. 
Asst Preekieiit UTU 

li 

ifaaoaa/ajniw oi NOINP SNWii (HilMI ICaid Bf :T2 9G6T-p0-«bW 



J . J MARCHAN1 
UNION PA-aFIC RAlLflCJAO COMPANY 

MM 

Febrjtfy26.18e6 

MT; Cileries L'ttie 
PrasMentlTTU 
14600Oetroft Avenui 
Clavatand. OK 44107 

DearMr.'Uttte: 

I 
Thia -efers to our earlier discussions conceming UTU's support of ̂ the UP/^r 

Merger; 
i 

During those drtouaalons. you kiquked whether as a part of the:UP/^ Maroar, 
someoraUofthoDRGW.5SW,fiPCSi.or8PTmlghtbeJeasedtothe^MPofUP. tfiOb 
you aaked what UPe poeitton wouki be wHh regard to the «pplhaibUity or tt)̂  
Ooch protective oondlttons to such a lease. | 

! 
Currently, wa do not kHend to use a lease arrangsflwrt to compiala thia rnarg* 

the valoueSP propertlea IntoMP or UP. However, if our plana w e to cha^g* and ona 
Ol mote of the SP properties was leased to MP or UP; the York Ooc^oonc^^ 
woulcV nevertheless, ba appljcable. This woukl be consistant with the fact,that UP has 
agraac* to accap* knpowtton ofthe New York Dodn protecUve condlttona In thiaprocaedlng. 

i tmat thia accurately reflects oix discussions. 

Sincerely. 

NDiKn c»*fta (QiiNn njiu eu-.iz geei-iTe-awj 
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Finance Docket No. 32/60 

JUN 
UNION P.ACIFIC CORPORATION, 

UNION PACIFIC RAILROAD COMPANY Pa-̂  of 

^ ' l i S ^ ' ^ - ^ D MISSOURI PACIFIC RAILROAD COMPANY 
CONTROL AND MERGF.R 

SOUTHERN PACiriC RAIL CORPORATION, 
SOUTHERN PAC;^ IC TRANSPORTATION COMPANY, 
ST LOUIS SOUTHWESTERN RAILWAY COMPANY, 

SrCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

RRIFF OF THF POF T OF TACOMA 

The Port of Tacoma ("POT") submits this brief in support of the merger 
proposed by Union Pacific and Southern Facific. 

I "OT is a pert district ano munidp-' corpcation of the State of 
Washington POT ano the Port of Seattle ("P03") togett.er enjoy the rank:-.^ of 
second grgest container load cente; in North America. A recent study projects that 
container traffic {70 foot equivalents) i.-iovirg through both ports will double by 2015 
to 4 6 million and Midwest cen exports •hrough Washington Stato port.= could grow 
66 percent, exceed,, ig 10 million metric tons by 2015. Thus, POl is, and will 
increasingly be, depenaent upon rv\\ rervice to ensure competitiveness 

2. POT plays an important p^n in assuring the region's economic vitality and 
depends heavily on the ability to move rail freight ;hrcugh the region auickly, 
economically and efficiontly. The maint^.iance and enhancement of the r^^gion's 
freight railroads play an important ruic n mail taining the competitive position of the 
region's ports in relation to olher West Coast ports. 

3. POT supports tlie UP/SP merger, POT, POS, and UP share a common 
concern over the quality of iai! service to and from the Paciric Norlhwest and 
mutually desire to ensure long term reliable service a-̂ d access between intermodal 



9 

0 

rail terminals c /er the main lines of UP and SP in order to accommodate future 
increases in demand for rail freight ser\ice. 

4. POT, POS, and UP have entered into a cooperative agreement that, 
among othf-' •hings, assures that UP will respond to market demands by increasing 
capacity for rail traffic between Puget Sound and Chicago and along UP's new single 
line route in the 1-5 Corndor through appropriate investments and o^jerating 
improvements as described in the UP/SP merger application. (A copy of the 
agreement was previously submitted by POT with its verified statement.) POT and 
PO^ will actively support such improvements to help assure all governmental 
approvals are obtain*^ . qu.v-.Jy. 

5. Jointly and cooperatively, POT, POS, and UP will address such issues as, 
'i -'-iline capacit'', port access, grade separation, intermodal service, p'^tr ntial 

wfsion, passenger rail issues, etc This cooperative effort demonstrai-^s the 
mutual cornmiunent POT, POS, and UP have made to ensure that the Puget Sound 
region maintains a .labie, competitive rail system in relation to other West Coast 
ports, and illustrates how well the ports can work with the private railroad sector to 
ensure economic health for the region. 

6. The Burlington Northern/Santa Fe merger, which PQT also supported, 
created a much I?.;ger and more efficient railroad than either UP or SP. The oP/SP 
merger, as co'".ditioned on the agreement with BN/Santa Fe, will not only restore 
competitive balance in the western United States, but it will also enhance 
competition The !JP/SP merger will create single line service along the West Coast 
for the first ti.rre. The UP/SP agreement with BN/Santa Fe will add competition to 
that new oingle lino service. PO^" and the entire Pacific Northwest wiil receive the 
direct =.nd immediate benefits of those and many other improvements to be produced 
by the UP/SP merger. 

7. For all the reasons set for'n above, POT requests that this Board approve 
the U'=',SP merger and the BN/Santa Fe agreement. 

Respectfully submitted, ^ 

Donald G. Meyer / 
Deputy txe:utive Director 
Port of Tacoma 
PO Box 1837 
Tacoma WA 98401 
206-383-9410 

Dated this day of June, 1996. 



CERTIFICATE OF SERVICE 

I certify that on this ^̂  w 7 , 1 £96, copies of the Petition of the Port of Tacoma 
to Intervene, for Leave to^ i le Brief and to Become Party of Record and the Brief of 
the Port of Tacoma. were served on all parties of record oy first class mail, postage 
prepaid. 

5onald G. Meyei 
Deputy Executive Director 
Port ot Tacoma 
PO Box 1837 
Tacoma WA 9840^ 
206-383-9410 
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VIA HAND DELIVERY 

Hon. Vernon A. Williams 
Secretary 
Surface Transport;ation Board 
Washington, DC 20423 

Dear Secretary Williams: 

Item No. 

Page Count, 

— 

Enclosed f o r f i l i n g i n Finance Docket No. 3.̂ 760, Union P a c i f i c 
Corp.. et al.-- C o n t r o l and Merger--Southern P a c i f i c R a i l Corp.. ̂ t 
a l . , are the o r i g i n a l and twenty copies of the B r i e f of Sĥ  11 
Chemi c a1 Company. 

Extra copies of the B r i e f and of t h i s l e t t e r are enclosed f o r 
you to s'tamp t o acknowledge your receipt of them and to retur-n to 
me i n the enclosed s e l f adaressed, stamped envelope. 

By copy of t h i s l e t t e r , service i s being e f f e c t e d upon counsel 
f o r each of ths p a r t i e s . 

I f you have any question concerning t h i s f i l i n g or i f I 
otherwise can be of assistance, please l e t me kiiow. 

Sincerely yours, 

jA 

enc. 
CC: Judge Jerome Nelson 

A l l * p a r t i e s 
Mr. B r i a n P. Felker 

Office of the Secretary 

Partof 
Pubfc P««)rd 

j T ] Partof 
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SURFACE TRANSPORTATION BOARD 
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UNION PACIFIC CORPORATION, a l . . 
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, fi£. a l . 

BRIEF 
OF N 

SHELL CHEMICAL COMPANY 

Pursuant to the decision of the Interscate Commerce 

Commission, "....rved December 27, 1995, Decision No. 9, Shell 

Chemical Company submits the attached Statement of Mr. Brian P. 

Felker, Manager - Products Transportation, dated t h i s day, as i t s 

B r i e f herein. 

Respectfully submitted, 

SHELL CHEMICAL COMPANY 

By i t s attorney, 

FritzyR. Kahn 
F r i p ^ R . Kahn, F.C. 
Suite 750 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: June 3, 1996 



Shell Chemical Company 
On* Sh* | Plata 
HO Box 2463 
Hobtton TX 773Sa 

STATEMENT 
OF 

BRIAK P. FELKER 

NOW that we have seen much to-Ing end fro-lng from various interested 
parties including, but not limited to, other railroads, shippers and shipper 
groups, the following is to clarify our position as well at redefine our rote In 
those proceedings. 

1. It should be clear that there are grave concerns from a huge multitude of 
.shippers, shipper groups and government bodies, that this merger 
Dr<isents en unprecedented number of noncompetitive situetlons 
throughout ail of the Western United States. These can only be 
addressed by having a mechanism, mandated by condition of merger, 
which gives shippers e chance to 8ee»; rate relief If necessary. Declaring 
the combined territories of BNSF and UPSP as market dominant is the 
only true balance against abuse of market power. In the ceses where 
competition may exist, but only as decided by the two players Involved 
this requirement becomes moot. ' 

2. The CMA Agreement, while directlonyily correct, only scratches the 
surface of the potential for relief for chemical shippers. Furthermore, this 
was achieved with sue: . small percentage of CMA membership that it 
cttalnly does not represent the Industry. 

3. We feel that some remedy as requested in No. 1 will eventually come to 
pass over time via govern»nental Intervention, but, until that happens, 
div/stiture of parellel lines In Texss, Louisiana and up to St. Louis is 
required to ensure icufi competition in these corridors. 

We Implore The Board to act NOW to bring reason to this matter. Without 
thesfc satbjuards, future abuse of market power wl!! require a return to a 
greater deprje nf regulation which neither shippers nor railroads want. 



1 .̂ 

Brian P. Felker, being duly sworn, deposes and says he has read the 
foregoing statement, knows the contents thereof, and that the seme are 
true as stated. 

Brian P. Felker 

Subscribed and sworn to before me this 3 ^ day of June, 1996. 

W. W. Schilling 0~ 

My commission expires: 3.- 9 o 

v:Vf•lk•>̂ uptp<:otnp .doo 
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counsel for each of the parties. 

Dated at Washington, DC, th i s 3rd day of June 1996. 

F r i R. Kahn 

I •) 
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Secretary 
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Re; Finance Doclv(t No. 32760, Union Pacific Corp et. al --Control 
and M r̂̂ er -Southem Par.nc Rail Corp.. et 

Dear fvL". Williains 

Enclosed for filing please find an original and twenty copies of Brief OH Pghi^lfpf Utah 
Ri.!!'vay Comnanv 

I have served counsel for applicants by hand, and have mailed true copies of the 
foregoing to counsel for parties of reco d by first-class mall, postage prepaid 

Will yo-: Icindly stamp and return the enclosed copy cf this service letter when the 
documents are filed. 

Very truly ycirs. 

Enclo. t res 

OffiM df lh« Secretary 
11 

^A"-
Charles H White, Jr 
Counsel for Utah Railway/Company 
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on counsel for parties of record by nrst-class mail, postage prepaid. 

•-.ar.̂ - H White, Jr 
Ccmsel for Utah Railway/Company 
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INTRODUCTION 

In a case as massive, multi-partied, and time-constrained as this, we believe it 

appropnate for each party to focus narrowly on. and specifically identify, its position. At 

the outset, therefore, we w l̂l briefly state Utah Railway's ("UTAH") position and viewpoint. 



A. \)\!\h Railway's Position 

UTAH strongly supports its Settlement .Agreement as being both pro-competitive on 

the Central Comdor and necessary should the Board decide to approve the Primary 

Application. As a natural corollary, UTAH opposes Montana Rail Link's ("MRL") 

Inconsistent Application as an opportunistic "remedy" for a non-exi.stent problem, which, 

ironically, would significantly lower the level of rail competition along and beyond the 

Corridor. Moreover, as a co-owner of significant segments of the Cential Corridor - which 

are the subject of the UTAH Settlement Agreement, the Incon'istent Application and the 

1913 Operatmg Agreement — UTAH also strongly protests MRL's proposa! as imdoing the 

careful property rights accommodation made both by the UTAH Settlement Agreement, and 

the historic 9̂13 Operating Agreement which originally brought competition to the Central 

Corridor. 

B. Utah Railway's Viewpoint 

As pointed out m UTAH'S Response in Support of the Utah Railway Company's 

Settlement .Agreement. UTAH-3. p. 1. its views are limited to its area of concem and interest 

. . . " the preservation of vigorous conpetition on the Central Corridor. UTAH feels that it 

is in no position to opine on the competitive impact of the proposed merger across the broad 

expanse of territory sensed by the Primary Applicants." 

However, wf "an, and do, offer our view as to coal traffic origina*ing on, and moving 

beyond, the Central Corridor. UTAH'.s long experience both competing and cooperating with 



^ the Prunaiy Applicants (and one of their predec essors, the Denver & Rio Grande Westem) 

in the movement of Utah coals qualifies us to make a meaningful contribution to the record 

in this area. 

C. Utah Railway's Significance on the Central Comdor 

UTAH is a relatively small raihoad. operating almost a himdred miles in Carbon and 

Emery Counties, Utah — in the heart of the Central Corridor's coal producing area. (See 

maps attached as Appendix A to First West. V S.. UTAH-3) However, its competitive 

significance vastly transcends its present limited mileage. "Sinoje December 1, 1917, when 

the first train load of twenty-eight cars left Hiawatha for Provo, Utah Railway Company has 

hauled nearly 130 million tons of coal or approximately twenty-five percent of the 

) commercial coal mined m Utah." Dr. A. K. PoweP, "Utah Railway Company - An 

Abridged History," UTAH-3, p. 12. A.stonishingly, "Today more than 55 percent of Westem 

U.S. coal moving to the countri is on the Pacific Rim through Long Beach and Los Angeles 

harbors is originated by UTAH." Second West V S.. UTAH-5, p. 2. 

UTAH is a major competitor in the movement of high quality Utaai coal. It stands to 

become a more important competitive force should the Board approve the UP/SP merger 

subject to the BNSF and UTAH Settlement Agreements. Moreover, the clean bimiing, high 

Btu Utah coal itself will become competitively more important as the next phase of the Clean 

Air Act comes into effect, and the implications of the Federal Energy Regulatory 



Commission's actions open.ng the nation's electricity grid to all suppliers of electricity 

become known. See Second West V.S.. supra, fn l . p. 3. 

In sum. UTAH is a ?' ong. well established railroad. If the merger, with its Settlement 

Agreements, is approved, it will become a bigger competitive force on the Corridor 

D. Utah Railway's Ownership Interests on the Central Corridor 

An unportant foundation for the UTAH Settlement Agreement — and an element thus 

far ignored by Inconsistent Applicant MRL - is the fact that UTAH enjoys important co-

ownership nghts with SP (as DRGW's successor) on key trackagei,through the coal producing 

heart of the Central Corridor. UTAH does not operate and compete on the Central Corridor 

by virtue of mere trackage rights suffrage, nor is its ownership interest easily severed from 

SP's (DRGW's) so as to accommodate an ordered divestiture of SP. UTAH'S and SP's 

ownerships and cross-rights are purposely intertwined and made inseparable without the 

written consent ofeach party. Embodied in a cc irt-tested and approved operating agreement 

(see UTAH-3 Barker V S . App. A), UT.AH's property rights on the Central Corridor have 

allowed it to become a meaningful competitive force over the years. As stated in "Utah 

Railway Company — An Abridged History," UTAH-3, p. 9: 

While service has been the key to Utah Railway's iong-term and 
ongoing success, also of \'ita\ importance has been the joint 
operating and trackage agreement. Soil in effect after more tlian 
82 years, the agreement has required cooperation between the 
two railroads [UTAH, and now SP], especially in the face of 
outside challenges and natural disasters. The agreement has 
allowed tvvo railroads to compete on a comparable footing much 
to the benefit ofthe public. 



,̂ Inconsistent Applicant's attempt to unilaterally displace SP without concem for, much 

less acknowledgment oi", the operatin<̂  and property rights agreement jeopardizes, indeed 

negates, the careful accommodation which supported rail competition on the Central 

Corridor coal fields for over 80 years. It cuts not only at the Primary Application and the 

UTAH Settlement Agreement, but also at the heart of Utah Railway's operations which have 

benefited the coal producers and users for so long. UTAH must, and will, oppose MRL's 

opportunistic maneuver in this and in all appropriate fonmis, in order to protect both its time-

tested competitive service, and its very viability. 

* * * 

In summary, UTAH'S interests aie defined primarily by its view of rail competition 

for coal moving on and beyond the Cential Corridor. UTAH is today a significant and 

competitive originator of coal moving in joint line service with bot i Primary Applicant:, UP 

and SP. 

While protecting its property rights in careful negotiations with UP/SP, UTAH 

reached an accommodation which will enhance its competitive position on the C'̂ ntral 

Comdor. It will here argue to proiect its competitive operating position on the Comdor, and 

Its competition-enhancing Settlement A\greement both as being in the public interest and 

necessan' should tlie Board decide to grant the Primary Arplicaticn. UTAH, however, does 

not take a position beyond these considerations. 

/ 



* ) 
In order to put UTAH'S imique position in perspective, we commissioned a 

professional Lstorian to briefly outline UTAH'S genesis and operations. UTAH-3. We will 

new summarize the highlights of that study to put this brief in sharper focus. 



n. 
HISTORY OF UTAH RAILWAY OPERATIONS 

ON THE CENTRAL CORRIDOR 

A. Origins of Shared Ownership ofthe Centt-al Comdor 

Utah Railway was created specifically tc b.ing competition to what we now call the 

Central Comdor. By 1883 the Denver & Rio Grande ("D&RG') had crested the Wasatch 

Mountains and linked Denver to Salt Lake City. But while the D&RG's high mountain line 

traversed Utah's rich coal fields, it did not provide the opportunity to fully develop those 

fields. For almost three decades after the line's completion, alkthe commercial coal mined 

in eastem Utah came firom mines owned by D&RG's subsidiary companies assembled under 

the Uti. "uel Company. 

Even after this monopoly was broken by legal action, the practical anticompetitive 

fact of the D&HG rail monopoly remaine'' Independent mines still had to rely on the 

Denver & Rio Grande rail service for access to Salt Lake City, and that carrier's subsidiary, 

Utah Fuel Company, remained their "most ardent competitor." "Utah Railway Company -

An Abridged History," supra at 2. Independent mines were developed and buih their own 

rail connections to D&RG, but the D&RG/Utah Fuel combination continued to hold a strong 

grip on the market. 

United States Smelting Refmmg and Mining Company sought to break the 

D&RG/Utah Fuel stranglehold on Utah's coal fields. It formed United States Fuel Company 

to develop new mining operations, and Utah Railway, to move that, and the independent 



mines', coal out ofthe mountains in competition with tlie D&RG. See "Abndged History" 

supra p. 3. 

Utah Railway maiiagement began to sur\'ey the most appropriate routing to follow in 

order to reach the eastem Utah coal fields in Carbon and Emery Counties. After much 

expensive exploration and survey work, the new carrier planned to build along a Thistle-

SolcUer Summit-Helper route, i.e., to essentially parallel the D&RG trans-mountain route — 

on today's "Central Corridor." Id. at 6; sec also maps attached to West V S.. UTAH-3, 

Appendix A. 

While its trans-summit route was being plaimed, UTAH in 1912 began constmction 

on a line from Hiâ vatha, Utah to Utali Railway Junction, a distance of 22 3 miles This was 

completed m 1914.̂ ' Similarly, UTAH began building its lme between Thistle and Provo, 

Utah on September 1, 1913. This line was completed one year later. (See map at First West 

V.S.. supra for a depiction of these proprietary lines). 

Meanwhile D&RG had undertaken a project both double track and improve the 

grade on its trans-mountain "Central Corridor" main line which LJTAH intended to parallel. 

Now recognizing that UTAH was serious m its undertaking to reach the coal fields, and 

fiirther that duplicative building of mountain railroads is inherently wasteful, D&RG 

approached UT All's parent to propose a joint trackage agreement between Helper and Provo, 

Utah on the Central Corridor. Alter extensive negotiations, D&RG offered UTAH use of its 

'̂ A line from Mohrland to Hiawatha of some 3.5 miles was previously built by an independent 
coal company It was prrchased by UTAH in 1914. 
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double tracked route over Soldiei Summit in reium for use of UTAH'S Provo to Thistle Ime 

and its participation in maintenance of the extended shaied-use line. 

The resulting "Operatmg and Trackage Agieement between the Denver and Rio 

Grand', -̂ lailroad Company and Utah Railway Company" became effective on November 1, 

1913. See Appendix A to l.arker. V S. UT.AH-3. 

\s Dr. Powell states in the "Abndged History," UTAH-3, p. 9: 

The agreement was a calculated gambif for both railroads. For 
the Denver and Rio Grande it offered help in completing a long-
needed double track across the mountain and reducing the 
power needed to haul coal )y improving the grade-pn line. Utah 
Railway vould help pay the constmction and maintenance 
costs. 

Given die critical importance of the joint venture and shared ownership of the cmcial 

segment of the Central Comdor to both railroads, each agreed to be perpetually bound by 

the 1913 Agreement, and to require express written consent from the other party before any 

benefit of the agieement could be transferred to a third party.̂ ^ 

The Agreement also called for D&RG to operate UTAH's trains for the initial three 

\ears of the new carrier's existence. As Dr. .'ow.^ll stated, "Abridged History," supra p. 9: 

"... Denver & Rio Gn̂ .de officials reasoned that Utah Railway would operate only a short 

time before it would be dissolved and sole possession of the trackage would be in their 

hands." UTAH management had 'ery diLerent ideas. It ĝ ve notice of its intent to begin its 

' The onginal drait of this language did not apparently require UTAH'S written consent for 
D&RG action U TAK, however, successfully demanded such a riglit and mutual obligation. See Dr. 
Powell's parenthetical comment at 'Abridged Hittcry," supra at 9. 



^ own operations as soon as it could under the Agreement. UTAH began physical operations 

on its own in 1917. 

In addibon to the joint use Central .7omdor trackage between Utah Railway Junction 

and Provo, UT/ H also operates its propnetary line to Mohrland, Utah (see maps at First 

West V S.. supra). Thus, the carrier is both a Central Corridor operator and as an originator 

of ccal on its proprietary line. This aspect has important consequences in hght of the 

Applicpnts' "two-to-one" offer which we will discuss below. 

UTAH today operates 98 miles of trackage: 73 on the Centra! Corridor '52 between 

Utah Railway Junction and Thistle, and 21 between Thistle and Provo); and 25 on ts 

proprietary line between lltah Railway Junction and Mohrland. 

\ In short UTAH is present on the Central Comdor both as a segmenl owner and 

participant in a court-approved operating agreement- by which cross-rights and obligations 

were created for both UTAH and SP's predecessor. Moreover, UTAH's jomt facilities in 

Provo, constmcted with UP's predecessor, the San Pedro, Los Angeles & Salt Lake Rail'oad 

further underscore the intertwined nature of UTAH's presence on the Central Corridor. 

That presence is substantial. UTAH has handled 25 percent of ali the commerciai 

coal mined in Utah since it began operations in 1917. It also has been of cmcial importance 

^ £_g., The Denve 'd Rio Grand̂  Western R R. v. Utah Rv.. Civil No. C-83-1130J, 
U S D C , D Utah 1985. 
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in opening Utali's coal fields. summanzed by Sutton in Centennial Hislow of Utah 

(quoted by Dr. Powell at UTAH-3, p. 16): 

[Utah Railway] provided rail co.inections to many of the Carbon 
coal mines, and undoubtedly influenced to a great degree the 
decision of the Rio Grande to improve its om\ 'ine over the 
mountains. It hastened the development oi the Utah coal 
industry, as the Rio Grande, bemg deluged with coal traffic, was 
not particularly desirous of extending trackage to additional 
mines at that time; and had it not been for t'.ie impetus provided 
by the presence of the new line, a niunber of year̂  may have 
passed before the Rio Grande made the necessary improvements 
in Its system, although the wisdom of such a move should have 
been apparent (foomote emitted). 

Sfe also "Brief of Utah Railway Company" in ICC No. 12964, In the Matter of 

Consolidatic n of Railroad Properties of the United States Into a Limited Number of Systems. 

for a bnef history of Utah Railway and the 1913 Agreement. 

In summary, UTAH is, and ha:, long been, a substantial competitor on the Central 

Corridor both in its own righ .d by virtue of the 1913 Operating Agreement. 

B. Cooperation and Competition on the Corridor: The "Two-to-One" Test 

The Operatint Agreement, which placed UTAH on the Central C orridor in the role 

of co-owner and jomt operator, also set the stage for effective competition. "The agreement 

has allowed two raihoads [UTAH and D&RG, now SP] to compete on a comparable footing 

much to the benefit of the public." "Abndged History," supra at 9. Along with the joint 

facility agreement with UP's predecessor at Provo, the 1913 Agrv;ement allowed UTAH to 
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' p r o v i d e real competition on the Comdor - to the extent of 25 percent of the coal mmed in 

eastem Utah since 1917 M at 12. 

The bulk of UT.AH's tonnage over t̂ e years has been interchanged w ith UP at Provo 

for furtherance ci that comer's extensive system. Today, however, an important exception 

is in place. As Utah Railway's John West explains, "Today more than 55 percent of Westem 

U.S. coal moving to the Pacific Rim through Long Beach and Los Angeles harbors is 

originated by UTAH." Twice as much of this tonnage movcE in joint line service with SP 

than in UP joint line service. Second West V S.. p. 2, UTAH-5. 

In short, UTAH cooperates and competes with both Primar>' .Apphcants on the Cenual 

Corridor. With respect to coal moving off its proprietary line in eastem Utah, UTAH can 

comieci only with the Jomt Aoplicants UP or SP. 

In its dual capacity as a .short line origuiator of coal moving from its proprietary line 

(the Mohrianu-Utah Railway Junction line) - and, thus, as a surrogate for those on-line 

mmes, and as a co-owner and co-operator of a critical segment of the Central Corridor, with 

access only to UP and SP in either case, UTAH management believed it had standing to 

protect its interests under what became UP's "two-to-one" formula. In that light, rather than 

a legalistic dtmand bas i on the 1913 Operating Agreement, UTAH management began 

negotiations with UP early in the process. 

UP management was very positive and professional in those early negotiations. As 

UTAH'S President, Gar>' Barker, explained. Barker. V S.. p. 3, UTAH-3. "The UP staff 

showed serious concem for the competitive situations that could evolve for UTAH and our 



^ shippers." Mr. Barker and his staff also "gained hope from UP's initiative to restore 

competition in the so-called 2-to-l areas." M UTAH management felt that its more than 80 

years' experience in moving coal out of the mountams m partnership with UP entitled UTAH 

to a careful consideration of its competitive needs. 

Of course, on the other hand, UTAH management simultaneously felt "extreme peril 

for the future of UTAH" if it could not negotiate an agreemej.t with its only two interchange 

partners, the merging UP and SP. M at 2. 

Akin to the dual cooperative/competitive position which has long characterized 

UTAH'S position on the (.'entral Corridor, Utah Railway's management approached 

negotiations with UP with mixed optimism and a sense of disaster should the negotiations 

\̂  fail. In a very real sense, history was repeating itself As m 1913, UTAH had to fmd a way 

to continue to exist as a competitiv e force on the Central Corridor. But instead of needing 

to find a way to be a co-operator of the im )rtant segment of the Corridor, UTAH now had 

to find a way to continue to compete in the face of the merger of its two heretofore 

competitive connection options. 
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^ ffl. 

NEGOTIATION OF THE UTAH RAILWAY 
SETTLEMENT AGREEMENT 

A. Prelude f.. the BNSF Global Settlement 

As UT\H President Gary Barker pointed out, UTAH management began its dialog 

with the UP negotiating staff on the basis of its belief that UTAH's unique position on the 

Central Corridor — aii originating carrier having < ompetitive connections only with the 

merger partners, UP and SP — entitled it to be considered under the "two-to-one" test. "We 

argued and UP agreed that UTAH should be afforded a contî iuance, or preservation, of 

comperition under the '2-to-r formula." Barker V S.. at 3. Moreover, UTAH's 80-year 

history of cooperation with UP, along with UP management's s' rious concem for the 

competitive welfare of UTAH and its shippers (14) gave UTAH some hope that a 

competitive solution would be found to preserve UTAH's competitive position on the Central 

Corridor. 

Since the results of UP's various settlement negotiations are now a matter of public 

record, we can repe rt that the scope of UTAH's initial negotiations ranged far beyond its 

ultimate Agreement. This is in no way raised to fault UP's negotiating staff, but rather to 

emphasize UTAH's surprise when, after a period 3f silence from Omaha, the BNSF global 

settlci. ent agrejment was announced. 

To the credit of UP and UTAH's managements, however, the dialog did not end with 

the announcement of the BNSF Settlement Agreement. UP remained willing to try to find 

' ) 
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a solution for its old mountam raikoad ally and the UTAH shippers. See Barker V S.. at pp. 

3-4; and First West V S.. at p. 3. By virtue of this continued effort, such a solution was 

found. 

B. Negotiating to Remove an Impediment 

Only after the BNSF Settlement Agreement was announced did UTAH raise tlie issue 

of the 1913 Operating Agreen ent's prohibitiojis on the transfer of operating rights on the 

shared Central Corridor property. UTAH President Barker decided to directly notify BNSF's 

President in light of BNSF's position under its Agreement As^Nlr. Barker reports, he ". . . 

felt it appropriate to inform BNSF of the technical difficulties raised by BNSF's unapproved 

access to our joint facilities, and wrote to Mr Krebs in that regard (Appendix B)." Barker 

V.S.. at p. 3. 

Again, it is impo ant to note that negotiations with UP continued on a posirive and 

business-like manner durmg this period, and, furtiier, tliat a new constmctive dialog began 

with BNSF. M. at 4. These discussions quickly transcend 'id the operational and technical 

obstacles presented by the 1913 Operating Agreement and sought a constmctive, pro-

conipetitive solution to UTAH's and its shippers' vulnerabilities. Such a solution was found 

and embodied in the Utah Railway Settlement Agreement, Barker \ .Z , Appendix C. 

C. Achieving a Pro-Competitive Accommodation 

The Utah Railway Settlement Agreement, which gr,ants BNSF access to UTAH 

property on the Central Corridor (Barker. \'.S.. App. C, par. 3, p. 4), is necessarily linked 
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with the BNSF Settlement Agreenn >t. Both adopt the same millage rate foi trackage rights 

operations, and UTAH expects to be able to adjust and "fine tune" that rate in tandem with 

BNSF's rate. See Open Letter to Utah Governor and Legislature at Barkei. V S.. App. E, p. 

2. 

Not only does the Utah Railway Settlement Agreement remove tlie operational 

impediment for BNSF arcess under the two-to-one formula, it also assures UTAH's 

continued competitiveness on the Corridor should the Board approve the Primary 

Application. The Agreement grants UTAH ttackage rights to Grand Junction, Colorado. 

"The 178-mile reach to Grand Junction is well within [UTAH's] skill and manpower 

resources and is a natural extension of UTAH's current operations. First West V S.. at p. 6. 

Importantly, the Settlement Agieement also provides UTAH with exclusive access to 

a significant new coal loading facility to be created by Cypms Amax. Agreement, supra at 

par. 2, p. 3. Tlie shipper willingly ag.eed to this access. Barker V.S.. App. D. The shipper's 

acceptance of this prr/ision is "the best evidence of [its] confidence in [UTAH's] 

operations." First West V S.. at 4. 

In addition to the Cypms Amax access, the Agreement provides UTAH with 

competitive access to the Savage Coal Terminal loading facility on CV Spur. Agreement, par. 

l,p. 1. • 

After the Utah Railway Settlement .Agreement was negotiated, the Primary Applicants' 

negotiations with third parties resulted in additional grants of UTAH access. A major waste 

receiver, ECDC Laidlaw, negotiated aiiu received access by UTAH. Similarly Moioni Feê !, 
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a coopevative of approximately 100 mdependent family farms in Central Utah, sought and 

received access by I T AH. Second. West VS.. at 4. 

As we will show below, the ECDC access will provide important opportunities for 

developing "backhaul" marketing imtiatives both east and west-bound. Moreover, UT.AH's 

exclusive access to (as agreed by the shipper) the important new Cypms .Amax facility will 

allow UTAH "to be an 'honest broker' camer of a sigmficant amount of jomt-line traffic 

moving in conjunction with either BNSF or UP/SP lines." Iii a. pp. 9-10. 

In summary, UTAH management beheves its Settlement .Agreement represents a pro-

competitive accommodation. It has the willingness and wherewithal to effectuate the 

Agreement inimediately should the Board decide to approve the Primary Application First 

West V S.. pp. 6-7; Hgnglgy V,S„ UTAH-3, p. 2. 
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IV. 

THE UTAH RAILWAY SETTLEMENT 
AGREEMENT IS PRO-COMPETITIVE 

A. Overview of the Utah Railway Settlement Agreement 

It is easy to understand why UTAH's management views its Settlement Agreement as 

providing new competitive opportunities. It extends the railroad's reach in a meaningful and 

manageable way. It provides access to important new supplies of coal to move on the 

Central Corridor. It allows \ JTAH to continue to compete on the Centtal Corridor as a joint 

line partner with, or "honest broker" between, UP/SP and BNSF.v, Ai»d us veiy existence .las 

incited other parties to negotiate furtiier extensions of UTAH service. Second West V S.. 

at p. 4 This management enthusiasm is even easier to understand given the dire 

consequences posed for UTAH by an unconditioned (or non-settlement agreement burdened) 

merger of UP and SP. See Barker V S.. at p. 2; Hensley V S.. p. I . An eminent public 

policy expert, however, came to tlie same conclusions as did UTAH's management. 

Dr. Colin Blaydon, Dean Emeritus md Professor at the Amos Tuck Gnduate School 

of Business Administr >*'on at Dartmouth College, viewed the Settlement Agreement from 

the perspective of Utah Railway's position on the Centtal Corridor and succinctly reached 

the following conclusions, Blaydon V S. UTAH-5, pp. 17-18: 

The conclusions that 1 reach regarding the competitive iuipact of 

the UTAH Settlement Agreement with the merged UPSP are 

that: 

) 
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0 UTAH will be able to offer expanded and more 

efficient ser/ice ever an extended service area "iue 

to expanded ttackage rights; 

0 UTAH will be able to expand westward coal 

shipments due to; 

• More efficient combined routes oi. the 

merged UPSP; 

• Expanded customer access to potential 

west coaai customers through the BNSF 

network; 

• More efficient backhaul opportunities on 

the UPSP and expanded backhaul 

customer access on the BNSF; 

0 UTAH will provide the market discipline to 

assure competitive rates for coal customers in the 

wtstem region by means of its cost efficient 

operations and access to Utah coal acting either in 

conjunction with the BNSF or with the l.'PSP; 

0 UTAH will be able to extend coal markets east of 

Utah through a more efficient hand off at Grand 

Junction and expanded direct customer access on 
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I I 
N . , 

the BNSF system. For this reason the BNSF 

agreement with UPSP is preferable to a single 

entity operating only along the Centtal Corridor, 

e.g. Montana Rail Link 

BNSF connections are important to UTAH 

because BNSF coverage offers substantial 

opportunity for tvvo line service to many markets 

for Utah customers (coal and waste); 

UTAH will be able to develop expanded 

incoming ttaffic from both the west and the east 

fi-om more efiQcient routes of the combined UPSP 

and the extended reach of BNSF; and 

In summary. UTAH will provide the competitive 

nexus to assure effective competition to a key part 

of the Cenfral Corridor, particularly the Utah coal 

fields. This is possible because of its own 

expanding trackage, access to additional 

customers, more efficient use of combined UPSP 

routes and efiQcient access to the extensive BNSF 

systems to reach new customers with two line 

service. 
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\ Dr. Blaydon's, and UTAH management's, conclusions, of course, focus on the Centtal 

Comdor from UT.AH's perspective. 

As we pointed out above, the UTAH and BNSF Settlement Agreements are effectively 

linked m terms of operations on the Corridor, and on ttackage rights rates charged for these 

operations insofar as they are conducted on the Primary Applicants' property. BNSF 

similarly views the competittve potential raised by the linked Settlement Agreements. 

UTAH'S John West explained, "My colleagues and I have begun a series of encouraging 

discussions with BNSF conceming new joint line initiatives for the future. We have received 

the collaborative attention at the highest level of BNSF's management and marketing staffs." 

First West. ' S.. at p. 9. 

In addition to tiiis best evidence of BNSF's interest, that carrier's President Krebs 

stated that his system is committed to vigorously pursuing the market opportunities presented 

'••y the Agreements. Krebs V S. BN/SF-54, p. 3. The BNSF ttackage rights "provided in the 

.Agreements [will] fill in the gaps in BN/Santa Fe's westem route system, providing a new 

tmnk line fraversing the Centtal Corridor between Northem Califomia and Denver, and 

giving us access to westem natural resources industries and shippers to and from Nevada and 

Utah." Id. at 5. And, from a perspective obviously broader than UTAH's, Mr. Krebs 

rpviewed the two-to-one formula in the context of replacing SP's competitive service. " . . 

. 1 believe tiiat shippers potentially aff jcted by the loss of two-carrier service from UP and 

SP should enjoy replacement service options that are. in general, at least as sttong as the 

service options they previously enjoyed from the Southem Pacific. Only BN/SF has both 
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the resources and the rail network large enough to provide full, vig'Tous competition o. rae 

benefit of these potentially r "̂ ecied shippers." Id. at 5. 

UP/SP's principal maiagernent ">al vvittiess is no less sanguine conceming UTAH's 

opportunities under ti;e Settiement Agreements, Nock \'.S.. UP/5.P 231 p 19: "We have 

to recognize tiiat SP's Colorado/Utahi coal franchise will in fact face intensified competition 

following the merger. This is a direct result of r .ettlement agreements witii BN/Santa Fe 

and the Utah Railway, w/ich wi;! open up important new market opportimities for Utah coal 

in the Midwest and Fi ,t" (empha.-.is in the original). 
' V , 

In short the linked BNSF and UT AH Settiement Agreements fully .warrant Professor 

Blaydors overview that, if th*: merger is approved .sabject to the Settlement .Agreement, 

"UTAH will provide the competitive nexus to assure effective compttition to a key part of 

the Centtal Corridor, particularly tiie Utah coa- fields." Blaydon V S.. at p. 18. 

B. Utah Coals - Ŵ est 

Utah Railway's recent history has been marked by very significant increases in the 

volume of its originated coal moving westward. After year; of relatively liable ttaffic 

volumes (see " Abndged History," supra, at p. 13), UTAH has recently expcrienccil sustamed 

periods of record grovvth in olume and revenue. First West V S . p. 7. Dr. Blaydon 

explained botii UTAH's n.arkei position and tiie reason for this sustained growth. Blavdon. 

V S.. p. t "In 1995 UTAH originated 5.5 million tons or 3»̂ . 1 percent of all coal moved by 

rail fi-c-^ ' tninpc The 5.5 million tons orip'*'..'*. d by f.H .AH represented an increase of 
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68 percent smce '992, compared to an increase m total coal production in all of Utah of only 

19 percent for the same period. UTAH's accelerated growti. is tangible evidence of its ability 

to meet the needs of coal producers and tiieir customers as an originattng carrier dependent 

upon effective relationship., with connecting roads." 

UTAH'S present operations embrace export and the western 'j.S irgional markets. 

"The coal originated by UTAH currentiy is divided between export through Long Beach'Los 

Angeles terminals and consumers in the west rangijig fi-om N( rthwesi Washington to 

Soutiiem Califomia. ITAH export tonnage was 2 4 million tons in 1995, which represented 

57.2 percent of tiie 4.2 miltion tons exported in Taiwan/Japan/Korea in th-'t year 'hrcugh 

Long Beach/Los Angeles ports." I i . at 7. This export tonnage represented 43 percent of 

UTAH'S total volume in 1995. First Ŵ est V S.. at 9. 

1. Export Coal 

As John West describes, today the significant majority of UTAH'S export coal, 

1.7 million tons in 1995, moves via loir.t line service over SP's more circuitous route, as 

compared to 0.7 milhon tons moving via UP. Second West V S.. p. 2. Professor Blaydon 

explained the basis for this split, Blaydon V S.. at 9; 'The current spht results firom an 

aggressive price and service combination with i)P which offers both improved .-f" vice and 

competitive pricing. Service performance is critical for export movements in order to avoid 

costiy vessel demi'-.iage charges and the Ul AH-SP combination offered guaranteed service 

with penalties in the form of demurrage absorption by the rail carriers. The service was 

begun early in 1993 and no .such penalties have been incurred thus far." 
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Mr. West is convinced that UTAH, workmg with BNSF's marketing staff, can be 

equally aggressive in maintaining a robust competition for export coal. Second West V S.. 

at p. 2. Dr. Blaydon concurs citing three reasons First, UTAH will enjoy exclusive access 

to the important new facility now being built for the Cypms Amax Willow Creek Mine with 

a projected annual output of 5 million tons by mid-1998. Th's mine will replace the Cypms 

Amax Plateau mine, which now produces 3 million tons, thus holding the potential of 

increasing UTAH's pitav-ui volum'-- by almost 40 percent. As stated earlier, exclusive access 

to the V. .How Creek facility is granted by the UTAH Settlement .Agreement with the fiill 

concurrence of Cypms Amax Barker V.S.. App. D.- Second, UTAH will also have access 

to the only public tmck transfer unit ttain facility in tiie region not confrolled by a coal 

producer, the Savage Coal Tenninal at CV Spur. Savage is the largest coal tmcking operator 

in the United States. Finally, UTAH will have three potential routing options: UPSP Las 

Vegas and Reno routes; BNSF's former SP/Reno route. Dr. Bhydon sumjnarizes "Taken 

togetiier, tiie UPSP merger and the agreements with UTAH and BNSF should provide the 

opportunity for UTAH to maintain and improve its price-service offerings to Utah coal 

producers for export markets." Blaydpn V S.. at 10-11. 

^ It is widely recognized that the high quality coal coming on line from the Willow Creek Mine 
will be an excellent candidate for expon to the Pacific Rim, the fastest growing steam coal market 
in the world. See Vann Deposition, pp. 39-40. 
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2. W'̂ steni Region Destinations 

The balance of UTAH's non-export coal (3 .1 million ton.<: in 1995) moved to 

Western U S desttnations foi utilities, cogeneration plants and industrial users. Blaydon 

V.S.. at 11. Currentiy, UTAH onginates no coal to midwestem or eastem customers. M at 

13. 

As die supenor W illow Creek coal (spe. £ ^ Vann Deposition, p. 35) comes on line, 

this higher Btu coal, coupled with UTAH's "low cost, high qu ilitv service," (Blaydon V S.. 

at 12) presents an atttactive scenario for the fufire of UTAH's competition both on the 

Centtal Corridor, and to westem region destinations. 

In addition to UTAH's fraditional joint line connection >• ith UP ?.t Provo, UTAH, 

under Jie Settiement Agreement, "will have the opporturuty to connect with BNSF C P: "̂O 

and thus serve all BNSF points with two iine service." Id. This two line reach extension is 

obviously a pro-competitive development, especially given UTAH's new access to the high 

quality coal from the Willow Creek facility'. 

An example of a potential new service within this two carrier competitive reach is the 

Sierra Pacific Power Station at North Valmy, Nevada. Although tiiat user pushed for UTAH 

single line access, UTAH is convinced that it can effectively compete for this service in a 

two lme haul basis with BNSF. "The post-merger operating environment will permit UTAH 

to work vith BNSF to develop alternative routing and sourcing combmations to those 

currently available at North Valmy." M at 12. And this competitive pressure has not been 

^ overlooked by L 't plans to work vvith UTAH to develop a viable UTAH/UPSP service 
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in light of this potential. The following colloquy occurred between UP counsel and UP's 

principal management coal wimess at Nock Deposition, p. 80: 

Q. Is there another option as well that Valmy would 
have postmerger in teims of receiving Utah co.al? 

A. One 1 would add i f i were writing this again would 
be a Utah origin interchange at Provo vvith merged UP/SP. 

Q. And could you expand on that. Does UP/SP 
intend to continue to work with Utah Railway origins? 

A. Yes. Our plan is to try to work witii Utah Railway 
as Union Pacific has in the past. In other woids, in addition to 
the single line origins, promote Utah Railway origin business as 
well. 

Q. And are there some particular mines that Utah 
Railway would have access to that might make those origins 
atfractive to the merged system in particular? 

A. Yes, there are several mijies that Utah Railway 
currently has access to, and an additional mine as a result of our 
agreement, a new mine being devel iped that they would have 
access to. 

In summary, given UTAH's recognized low-cost quality service, and its potential 

exclusive access to a new superior coal supply coupled with the fiill reach of the BNSF 

system. Dr. Blaydon vvas fully warranted m concluding tiiat: "UTAH will provide tiie market 

discipline to assure competitive rates for coal customers in the westem region by means of 

its cost eiiicient operations and access to Vicli coal acting either in conjunction with the 

BNSFor with tiie UPSP." Blaydon. p. 17. 
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C. Utah Coals - East 

Because of its history and the competitive posture of its present connections, Utah 

Railway is today a westward-leaning railroad. It does not presently originate any coal 

mo' mg to midwestem or eastem customers. Blavdon at p. 13. That, however, will change 

if the merger, with tiie Settlement Agreement, is approved With new access to superior 

coals at the Willow Creek facility, and with a reasonable extension east to Grand Junction 

and a new connection witii BNSF (and, thus, its extensive system) UTAH plans to market 

vigorously in its "new" territory. As John West, UTAH's chief marketing official states, 

UTAH will "increase competition between tiie rail giants UP/SP and BNSF for all the ttaffic 

we hanale in Utah", (First West V S.. at 9.) and will do so by "provid[ing] competition in 

^ areas as well as in ways not available to [us] without tiie Agreement." M. at 8. 

Indeed, the Primary Applicants alicady anticipate that competition. As UP coal 

wimess Nock states, the Settlement Agreement witii UTAH and BNSF will open new 

Tiarkets for UTAH in tiie midwest and east resulting in increased competition on the Centtal 

Conidor, and against tiie high-Bhi coals of the midwestem and eastem coal regions that are 

today the predominant sources of coal for uttlities in the midwest and east. Nock V S., 

supra. 

Dr. Blaydon concurs. As a result of expanded origins (especially tiie high Btu Willow 

Creek coal), longer local eastbound hauls, potential innovative backhaul initiatives, "and the 

ability to offer two line service to all U^*^'' and BNSF points", he expects tfiat tfie developing 

7 27 



. E grTi.r: 
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After the Settiement Agreement was negotiated. Dr. Vann's assignment shifted from 

providing sfrategic advice in the face of the impending merger of UTAH's only two joint line 

parmers to a competitive analysis of tiie opportunities presented by the Settlement 

Agreement. Id For purposes of the instant proceeding. Dr. Vann was asked to assess the 

range of those market potentials. He did so in a sensible way. Dr. Vann devised a model 

based on the economics of delivered Btus as an appropriate measure of potential c.̂  il 

competition. This, indeed, is the same approach used by the utilities in selecting their coal 

supplies. As recognized by the Primary Applicants, "A utility's decision about which coal 

it bums is driven by delivered cost economics, and specifically by delivered cost per million 

Btu." Nock V S.. supra, at 19. Dr. Vann tiien proceeded to provide examples of delivered 

Btus measured under vanous assumptions.- He did not, nor was he requested to, undertake 

an empirical study of the coal market. He did not study the competitive characteristics of 

Powder River Basin coal vis-a-vis Utah/Colorado or other coals. Vann Deposition, p. 122. 

He did not, therefore, reach any conclusion that there is in fact competition today between 

PRB coal and Utah coal because that was not the purpose of his analysis. He did not study 

actual market prices, and his analysis rested purely on hypothetical assumptions. Id , pp 15-

38, 78-95. Rather, he was asked to develop a methodology which would help identify a 

râ .ge of potential competitive mar- et opportunities Id., p. 116. 

' Vann's models were dependent on assumptions, not actual market data. They, theref'T'e, did 
not purport to evaluate competition fur any actual coal moves (Id., at 122) 
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The purpose ofthe Vann statement was to show that Utah coal could be competitive 

in the midwest and east, in competition against similar coals. Indeed, an important shipper 

of Colorado coal to the midwest already feels the pressure of anticipated competition from 

UT.AH to the extent of asking this Board for relief See .Argument 1\̂ .E.. below. 

Dr. Vann's approach complements Dr. Blaydon's conclusion: "The delivered cost per 

Btu is an important determinant of fuel selection but combustion properties also must be 

considered." Blaydon V.S.. at 15. Of course, combustion properties are highly relevant to 

bum requirements of the receiving utilities. UTAH can market its services only to those 

customers designed to use the type and quality of coal it carries. Moreover, we recognize 

tiiat those plants specifically designed to bum PRB coal present a difficult t'neshold cost test. 

Nock V.S.. supra, at 28. To the extent that design characteristics and requirements limit 

market opportunities, we acknowledge that coal markets may be circumscribed. Utah coal 

cannot expect to displace PRB coal at plants designed to bum PRB coal, but it can and will 

be an important source of high-Btu coal for those utilities buming a high-Btu coal. 

UTAH'S eastward expansion certainly creates significant market opportunities. Its 

superior coal - especially that to come on line from tiie new Willow Creek facility - can, 

indeed, comnete head-to-head with Colorado and eastem coals of similar characteristics now 

moving to the midwestem utilities on tiie basis of the cost of delivered Btus. Argument 

l Y ^ , infra. 

Finally, we would note that "competition" is sometimes a relative concept. UTAH 

has succeeded over the years in tiie west by providing quality service to a limited number of 
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^ ^ sigmficant shippers. The addition ofthe first coal confract to the east would represent an 

important competitive step at UTAH given the carrier's present lack of eastboimd business. 

Mr. West and tiiie UTAH marketing staff intend to make every effort to achieve that 

breakthrough, and to bring the benefits of UTAH's competitive service to th; midwest and 

beyond. First West V.S.. at 8. 

D. Backhaul Moves: A Competition - Enhancing Tool 

From UTAJTs marketing perspective, one of the most important events that occurred 

after its Settlement Agreement was negotiated, was ECDC-Laidlaw's separate negotiation of 

UTAH access. As Mr. West explains, "UTAH [ ] abided by its Settiement Agreement not 

to initiate further demands on the applicants..." Second West V.S.. at 4. However, ECDC-

'̂  .̂  Laidlaw — owner of a major waste materials dump site in Utah ~ separately negotiated 

access by UTAH. Tliat access, combined with UTAH's new eastem cormection at Grand 

Junction, will allow the earner to move unit waste frains from either eastem or westem 

origins. Id. 

The imphcations of this new service go far beyond the movement of waste. Dr. Vann, 

who developed BN's highly successful unit waste frain service in the Pacific Northwest sees 

great potential in balancing coal movements with the ECDC waste moves. Vaim V S.̂  p. I. 

Mr. West outlined the marketing opportimity for creative backhaul service: "ECDC owns 

or leases six open top hopper froin sets (as well as many sets of container and other 

equipment). Use of these sets in outbound coal and inbound waste presents excellent 
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opportunities for creative two-way moves - both west for export and east for utility service." 

Second Ŵ est V S.. at 7. Mr. West succinctly summarized the marketing advantage: "In 

short, our ECDC access is an important marketing tool for co l̂ moves" (id. - emphasis in the 

original). 

Dr Blaydon saw the potential of backhaul marketing opportunities both with respect 

to export coal, and the development of a new rmdwest market by UTAH. Conceming export 

coal/waste balancing. Dr. Blaydon stated that "IT.AH, in conjunction with either UPSP or 

BNSF will have the opportunity to combine those eastbound [waste] movenients vvith export 

coal movenients. Much ofthe inbound waste is expected to move in ttain sets of open top 

hopper cars dedicated to this service which could be used for coal on the retum trip." He 

tiien emphasized that the new cormection with BNSF at Provo would further expand UTAH'S 

market potential "since BNSF directly serves many potential sources of solid waste not 

served by either UP or SP" Blaydop V S.. p. 10. And, of course. Dr. Vann, who formerly 

developed BN's unit waste ttain service in the Pacific Northwest, is similarly enthusiast̂ " 

about the potential raised by ECDC's initiative. Vann V S.. p. 1. 

Dr. Blaydon also sfresses the value of ECDC access as a marketing tool for 

developing coal fraffic to the midwest." . . . [A]ccess to the ECDC solid waste fransfer 

facility. . . provides the basis for developing backhaul movement of coal with solid waste 

from midwestem sources near potential coal customers such as St. Louis and Houston." 

Blaydon V.S.. p. 16. 

In sum, the ECDC initiative has developed an important marketing tool for UTAH. 
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E. ThirH-Part>- Affirniation of the Settiement Ageement's Pro-Competitive Impact 

We earlier argued that, pursuant to the Settlement Agreement, UTAH will be able to 

mount new competition against Colorado coal moving to the midwest. That argument is 

confirmed in the most effective way: by an important Coloiado mine seeking protection 

from this competition. While we do not here aigue for or against that requested relief, we 

do think it appropriate to bring it to the Board's attention in the context of the instant 

argument. 

In the Comments of Kennecott Energy Company, KE^N-10, that party requests 

ttackage rights access for a second rail carrier to its Colowyo mine in Colorado in order to 

maintain the situation pnor to the UTAH Settlement Agreement. Id. at 3. As wimess 

McFarlen put it, the new access to the Colowyo mine is necessary " in order to keep 

Kennecott competitive with Utah mines that have gained direct rail competition as a result 

of the Utah Railway settlement". McFarlen V.S.. KENN-10, p. 15. According to Mr. 

McFarlen, the UTAH Settiement Agreement will upset the competitive status quo, by giving 

( ) 
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the Ltah mmes a 'new dfrect two came- service ' via Grand iuncnon Id i t 14-15, and thus 

present a new competitive force on the eastw ard marketrng of l tah. Colorido coals.* 

* .Mr .McFarien furu.her eiaborared his ccmpenn-ve fears on ceposition McFarien Deposmon 
pp 80-81 

0 [by UP course!] .Mr .McFarien. let me switch gears a little bit and talk abcut 
your testmony on the impact ofthe Utah Railway settlement \'ou make the 
point m your testimony that you beheve that cenam ojines tn Utah are going 
to become more effeaive competitors against the Colowyo mme as a result 
of the Utah Railw iy settlement, is that right'' 

A Yes 
0 Which mines are you thinking of in pamcular̂  .Axe these the ones that you 

discuss on page 14 of your testimony'' 
.A With the arrangement that the UP and Utah Railway as I've seen it, I can't 

• think of any mine tiiat couldn t tmck to the Utah Railway and have two-for-
one access, whereas before they had single access 

0: And you're saving any Utah mine could truck to the Utah Railway';* 
A: There or the CV Spur 

Mr McFarlen also confirmed his fears of Utah coals becoming competiuv e with Colorado 
coals moving to the midwest Id at 82. 

Q: But I still don I understand why that's going to affect Colowyo What is the 
impact on Colowyo fr jm that'̂ ' 

A: The mines in Utah v/ill now have competitive access Prior to that they did 
not have competitive access 

Q: And what specific customers or areas of customers do you think are going to 
be affected Ly that'' 

A: I would say customers in the Midwest 
Q: Do you think these Utah mines are going to be more effective in selling into 

the Midwest than they are today'' 
A: They have the opportunity to with competitive access. 
Q: And do you think these Utah mines will be able to sell more effectively into 

areas other than the Mid'vest such as Texas? 
A: They have the opportunity to do it. 
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Again, neither arguii:g foi or against Kennecott's requestec' condition, we would note 

that a request for pr':>tection is the surest sign of a nev̂ ' competitive enviromnent.-

r. Changes in the Clean Air Act ind FERC Repila'.ions Potentiate the 
Pro-CQmpgtitiyg Sgukmgnt Aa''££tji£nl 

D;s Blaydon and Vann credit the Clean / ir Aci for the creatton of a market for Utah 

coal in the midwest which grew from virtually n '̂hing m 1990 .c 3.2 million tons in 1995. 

Biaydon V S.. p. 14; Vann V S.. p. 3. Dr. Blaydon also a Director and Senior Advisor tc 

Putnam. Hayes &. Bartlett, a leading consulting firm in the erergy fie d, explained why he 
' V , 

though the use of low sulfur coal would now mcrease in the iiudwest, after a slower than 

anticipated start. The "slow", 0 to 3.2 miliion ton growth over five years"... is oue in part 

^ to the limited number of faciliues affected in Phase 1 [of the Clean Air Act] - only 110-

compared to requirements for sulfur reductions by nearly all plants in excess of 25MW in 

Phase 11 (2000). Blavdon V S.. at 14. Dr. Blaydon predicted tiiat "t'le demand for Utah coal 

is certam to increase as the requiremen s 'if Phase II come in force in 20̂ 10. The higher BTU 

content of Utah coal, along with its otiier favorable combustion pi ^cities, make it a very 

desirable fuel for a large number of plants - virtually all witn the possible e\ception of tiiOse 

built specifically for low BTU Powder River Basin coals." Id- His conclusion i 

encouraging for UTAH: "Thus, even in the face of the significantiy ..igher price for Utah 

- However, the competitive a-'cess to f'̂ e Savage Coal terminal was designed to preserve the 
ability of Utah mines to tmck tc a loadout on either UTAH (fo»- inteuhange with UP) or SP. 
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coai iis usage by nudwestem and eastem plants wall increase, in tum increasing the demand 

for competitive rail service to meet those needs." Id 

Dr. Vann outlined the various sfrategies diat utilities can use to be in compliance with 

Ph? 2 11 including installation of scmbbers, suostitution of low sulfur westem and eastem 

coals, coal blending and purchasing allowances. While utilities can employ a combination 

of these compliance su ategies. Dr. Vann concludes tiiat the UTAH Settlement Agreement 

"can play an importai ile in assisting utilities to meet the new standards." Vann V S.. p. 

4. 

In addition to the Clean Air Act, John West also identified jiother institutional 

change which holds die potential to significantly elter the economics of electricity production 

— the Federa! Energy Reg'ilatory Commission's new regulations apparently oper.ing the 

nation's electricity grid to all suppliers of electricity. See Second West V S.. fh. 1, p. 3. 

While, as Mr West states, it is too early to tell what cum 'lative impact this wi I have on the 

Ck ̂ 1 industry, it is probably safe to predict that such an open supply system w^L reward the 

most efficient siippliers. The benefits of Utah's high Btu/low sulfur coals may well be valued 

in the evolving coal/electricity generatmg calculus. 

In short the CiCan Air Act will, and the FERC regulations may, place an economic 

premium on Utah's 'ligh quality coal. This, in tum, will make UTAH's service under the 

Settlement Agreement competitive in a wider segment of the nation. 

) 36 



hi summarv, tiie combination of access to an unportant new source of high quality-

coal, an eastward extension and new connection with the BNSF svstem; the marketing 

flexibility of backhaul balancing; and. the environmental imperattv es of the Clean .Air .Act 

all point to an expanded compettttve positton for Utah Railway pursuant to the Settlement 

Agreement 
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regulatory process faces m trying to outperform the voluntary choices of the marketplace in 

determining efficient boundaries of owrership, integration, confract and de-integration 

makes divestilure a policy of last resort." (emphasis added) 

"It seems clear m any event that divestiture will be gianted only if no other form of 

preventative reiief will fit the exigencies of the situation. "-

The ICC'5 junspmdence which now guides this Board recognizes this principle. i"his 

is not a case like Chicago. Milwaukee. St. Pau' and Pacific Railroad Ca - Reorganization 

- Acquisition bv (irand Tmnk Corp.. 2 I.C.C. 2d, 164 (1984) where the Bankmptcy Code 

gave right to file plans of reorganization to all parties, thus forcing comparative consideration 

of confrol applications onto the Commission as the court's co-ordinate forum. Rather, this 

case IS akin to Uon'oik & Westem Rv. -Confrol- Defroit. Toledo & Ironton Rv. 360 ICC 

498, 514 (1979) where the Conimission first found the primary application to be 

anticompetitive before it approached its balancing with the inconsistent application. 

Here, the Board should not even address the issue of divestiture without first 

considenng the lesser "•- medy" already embodied in the negotiated BNSF and UTAH 

Settlement Agreements. Not only do the.̂ e obviate the need for recourse to the remedy of 

last resort - divestimre in a network industry - but, as we have shown, they have already 

created a competitive solution which will actually enhance competition on Inconsistent 

Applicants' coveted line. 

- Kalinowski, J O Antitrust Laws and Trade Regulation (Vol. 161, Business Organizations). 
Vol. 10, Matthew Bender, 1995 at 114-16, quoted in Kah VS. at 91. 
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) 
The hiconsistent .Application should be demed as not only being uimecessary, but as 

being positively harmful to the integrity of tiie intended UP/SP system, and the competittve 

BNSF system operating under the Settlement Agreement. See Krebs V S.. supra, at p. 5. 

B. MRL Offers an Inferior Operating Plan as a "Solution" for a Non-Existent 
Problem 

A corollary to the maxim that forced divestiture is the remedy of last resort, is that 

adequate intermediate relief sl.ould dispel tiie need for the ultimate sanction. The 

"intemiediate" relief is already in place - tiie BNSF and UTAH Settlement Agreements. 

And they are far superior to MRL's self-anointed solution. 

As we have shown, the Settlement Agreements vsill infroduce robust competition mto 

the Cenfral Corridor, indeed, they vviP allow for more competition than exists today. Not 

only 'Aill UTAH join witii BNSF to provide a whole new level of c .npetitive offerings (First 

West V.S.. p. 8) this level of anticipated competition has already excited an established 

shipper to ask for protection (.Argument IV E, SUJM), and has forced the Applicants 

themselves to begin to plan their own competitive response. (See Nock Deposition, supra, 

at Argument IV, B.2.). Not only will the Corridor's "2-to-l" shippers enjoy tiie benefit of 

the BNSF system "replacement" of SP (Krebs V.S.. supra, at 6), they will retain SP 
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destinations as part ofthe larger UP/SP system. .Vll will benefit from the combined reach 

ofthe UP./SP and BNSF systems.̂ ' 

To remedy this "problem" MRL's owner proposes to create a new railroad to bring 

compention to the Comdor (and, presumably, financial gain to himself). But what tins new 

enttant would bring to the rail market is decidedly inferior to the pro-competitive agreements 

aheady negotiated. The nevv carrier, however ambitious its wish, will never be able to match 

the reach brought to Corridor shippers by BNSF and UP/SP. Thus on-line shippers will be 

forced to forego the benefits of extended single or two line service in exchange for placing 

a "competitive" intermediate carrier - MRL - into the mix. As John West stated, (Second 

West V S.. at 6): "A recreated (and somewhat expanded DRGW flying the colors of MRL 

simply does not reach enough destinations to be competitively equivalent to, much less a 

more competitive inconsistent altemative to, the UTAH and BNSF under the 'two-to-one' 

formula. Creating a 'new' carrier with far fewer options than SP or BNSF under its 

settlement agreement certa nly cannot be a solution to anything." Mr. West then looked at 

MRL's proposal from the vantage of a long distance shipper or a joint line carrier (Id ): 

"Representing an originating joint-line carrier, 1 would much prefer to interline with BNSF 

in terms of market reach, especially witii respect to targeted utilities in the Midwest. A MRL 

presence on the Centtal Corridor would only be an intermediate link to the same market, 

actually reducing rail competition and increasing rates." Moreover, infroduction of MRL as 

- See s.g, the statements of White Oak Mining & Construction Company of Helper, Utah and 
of Representative Peter C Knudson of the Utah House of Representatives at UP/SP 233. 
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j an mtenm link owner of the Centtal Cortidor, while reducing UP SP and BNSF to the role 

c. overhead frackage rights rent payers would sharply lessen or eliminate, those large 

earners' incentives to route ttaffic over the mountainous line. "This would greatly reduce 

ttaffic density and could potennally harm UTAH and all shippers in the Centtal Comdor 

dependent on UTAH service. " Id at 7 - Mr. West then stated the most basic reason why 

the Board should not take the drastic remedial step of forced divestiture in order to let a new 

railroad experiment on the Centtal Corridor. "It is important to keep major railroads 

operating across this line. In the long mn, the more tonnage put on the line, the more 

shippers will win. The lower intemal cost per ton ultimately works for tiie benefit of the 

shippers." Id 

C. The Inconsistent Application Would Undo the Careful Accommodation 
Embodied Both in the Settlement Agreement and the 1913 Operating 
Agreement 

We end where we began — with the 1913 Operatmg Agreement. This Agreement has 

allowed UTAH to both compete and cooperate on the Centtal Corridor for over 80 years. 

The Agreement, which purposely makes UTAH's interest interdependent ana inseparable 

from SP's provides the foundation for UTAH's co-ownership of a critical segment of the 

Centtal Corridor (see Section II, A, supra). 

i • ) 

^ Under the 1913 Operating Agreement. UTAH pays a proportional share of maintenance and 
operating costs in joint track territory. A reduction in other carrier's overhead traffic would 
significantly increase UTAH's percentage of unavoidable maintenance costs. 
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Exercise of UTAH's nghts under the 1913 Agreement provided the essenttal key to 

open B.N'SFs access under its Settiement .Agreement In turn. LT.AH's compettttv e future has 

been linked with B.NSFs operations under its Settlement .Agreement In short. UT.AH's 

Settiement Agreement representi a careful accommodatton of its nghts which have been an 

integral part of service on the Centtal Corridor fcr so long. 

.MRL's new sister company ignores both the history and operating realittes of the lme 

it now covets In its opportunistic rush, it neither sought UT.AH's advice or consent. In its 

pleadings before this tribunal it has ignored UT.AH's cnticai propertv nghts which are 

intertwined with SP's 

The Primary Applicants, however, recognized UT.AH's legitimate concems and made 

tunc lor the small carrier despite the overwhehning pressures of this gigantic case. In 

negotiatmg the UTAH Settlement Agreement, they have accommodated UTAH's property 

nghts which have been so important in bringing competitton to the Centtal Corridor, and m 

developing the Utali coal fields. See "Abridged History," supra. 

UTAH'S rights must be protected by this Board. They should not be frampled by an 

exercise ofa remedy which should be used only as a "last resort." Kalt VS.. supra. 
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3 

CONCLUSION 

For all of the above reasons, the Board should affirm the Utah Railway Settlement 

Agreement if it approves the Primary Application. In any event, the Board should deny 

MRL's Inconsistent Application as being unnecessary, competitively inferior to the 

Settlement Agreements already in place, and insuff^ient to cause the Board to order 

divestiture. 

Respectfally submitted. 

June 3, 1996 
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Charles H White, Jr. / 
Galland, Kharasch, Morse &jaarfinkle, P.C. 
1054 Thirty-First Stteet, RW 
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Counsel for Utah Railway Company 
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. 1 

BRIEF OF 
TEXAS UTILITIES ELECTRIC COMPANY 

COUNSEL'S INTRODUCTION AND SUMMARY 

'Texas U t i i i u l a s E l e c t r i c Company ("TU E l e c t r i c " ) re­

quests that the Surface Trant:portai-- on Board ("STB")' DENY the 

proposed merger of the Union P a c i f i c Railroad Company ("UP") and 

the Southern P a c i f i c Transpoi. Lation Company ("SP"), unless the 

STB adopts the f o l l o w i n g requested conditions: 

• The Settlement Agreement between 
Turlington Northern Railroad Company 
( 'BN"), The Atchison, Topeka and Santa 
Fe Railway Company ("SF"), UP and SP 
("UP/SP-BN/SF Settlement Agreement") 
(deted September 25, 1995, as supple­
mented on November 1', 1995), AS AMENDED 
IN THE MANNLR HERE REQUESTED BY TU ELEC­
TRIC , be imposed a.s a condition of the 
merger. 

^ Referenced herein to the STB are intended to encorpass 
the STB's predecessor agency, the I n t e r s t a t e Commerce Commis. ion, 



• The par t i e s to the UP/SP-BN/SF S e t t l e ­
ment Agreement be ordered to amend the 
Agreement to ( i ) permit BN/SF and the 
Kansas City Southern Failway Company 
(KCS") to interchange TU E l e c t r i c 
t r a i n s at Shreveport f o r movement by 
BN/SF over SP's l i n e between Shreveport 
and Tenaha, and ( i i ) set the trackage 
r i g h t s fees that BN/SF must pay UP/SP at 
the levels advocated by the Western Coal 
T r a f f i c League ("WCTL") i n the Comments 
WCTL f i l e d i n t h i s proceeding on March 
29, 1996 ("WCTL Comments"). 

TU E l e c t r i c s p r i n c i p a l concern i n t h i s proceeding i s 

ea s i l y summarized. TU E l e c t r i c i s committed to u t i l i z i n g Powder 

River Basin ("PRB") coal at i t s Martin Lake Station commencing i n 

the year 2000. TU E l e c t r i c has i d e n t i f i e d t w o ^ e f f i c i e n t u n i t 

t r a i n routings from the PRB to Martin Lake: a UP-direct route 

(1510 miles) and a BNSF/KCS/SP route (1480 m i l e s ) . The appended 

schematic (Attachment 1) shows these two routings. The merger of 

the UP and the SP w i l l elimino<-e the competition between these 

two p a r a l l e l routes, because a single c a r r i e r -- UP/SP — w i l l 

p a r t i c i p a t e i n , and e f f e c t i v e l y c o n t r o l , the p r i c i n g on both 

routings. 

To remedy t h i s s i g n i f i c a n t anti-competitive impact, TU 

E l e c t r i c f i r s t requests that the STB order t h a t BN/SF be permit­

ted to intercliange TU E l e c t r i c t r a i n s w i t h KCS at Shreveport f o r 

BN/SF's tr a n s p o r t a t i o n via trackage r i g h t s over SP's l i n e between 

Shreveport and Tenaha (see Attachment 2).^ As the STB can ob-

Attachments 1 ar ' 2 were e x h i b i t s to TU E l e c t r i c ' ! 
Comments f i l e d i n t h i s proceedinc on Mar-jn 29 , 1996. References 
herein to V e r i f i e d Statements ("V.S ") of TU E l e c t r i c s Witnesses 
Jenkins, Crowley and Johnson are to the.i.r statements presented as 
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serve, TU E l e c t r i c s f i r s t requested condition i s indeed a modest 

• one. The distance between Shreveport and Tenaha i s only 54 

miles, and UP/SP have already agreed to grant BN/SF c e r t a i n 

overhead trackage r i g h t s on t h i s l i n e . TU E l e c t r i c i s asking f o r 

very l i m i t e d r e l i e f to preserve i t s pre-merger competitive 

tr a n s p o r t a t i o n routings to Martin Lake. 

TU E l e c t r i c s second requested condition involves the 

excessive levels of compensation BN/SF has agreed to pay UP/SP 

for trackage r i g h t s granted to BN/SF, pursuant to the UP/SP-BN/SF 

Settlement Agreement. TU E l e c t r i c requests that the STB pre­

scribe the lower cost-based trackage r i g h t s fee conditions 

, advocated i n the Western Coal T r a f f i c League ("WCTL") Comments. 

i " ^ BACKGROUND FACTS 

TU E l e c t r i c i s one of the largest e l e c t r i c u t i l i t i e s i n 
•1 

. / the State of Texas. TU E l e c t r i c operates 24 generating s t a t i o n s , 

three of which have t r a d i t i o n a l l y u t i l i z e d Texas l i g n i t e a? t n e i r 
[ 

'̂ baseload f u e l . These plants are Monticello, Big Brown and Martin 

Lake. (Jenkins V.S. at 2-3). 

Due to changing delivered cost f u e l ecoromics, TU 

E l e c t r i c has re c e n t l y decided to add western coal as a supplemen-

t a l f u e l at Monticello, Big Brown and Martin Lake. E a r l i e r t h i s 

. year, TU E l e c t r i c signed a three-year contract f o r d e l i v e r i e s of 

Powder River Basin f"PRB") coal to i t s Monticello S t a t i o n . These 

) 

A" 

part f TU E l e c t r i c ' s Comments. 
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d e l i v e r i e s began i n A p r i l of t h i s year. (Jenkins V.S. at 7-9). 

TU E l e c t r i c also recently annour.red i t s plans to u t i l i z e western 

coal at i t s Big Brown Station. 

TU E l e c t r i c has focused i t s comments i n t h i s proceeding 

cn i t s Martin Lake Station. TU plans to begin receiving western 

coal at Martin Lake i n the year 2000. TU projects t h a t xts 

annual receipts of western coal at Martin Lake w i l l be i n the 

three to seven m i l l i o n ton range, with o v e r a l l western coal 

receipts at Martin Lake through the year 2020 projected at 100 

m i l l i o n tons. (Jenkins V.S. at 3). 

TU E l e c t r i c ' s present plans c a l l for- i t s western coal 

receipts to o r i g i n a t e i n the PRB of Wyoming. TU E l e c t r i c has 

i d e n t i f i e d i t s two best competitive routings as f o l l o w s : 

UP Direct Route. This route o r i g i n a t e s i n 
the PRB of Wyoming and proceeds via UP l i n e s 

' through Kansas City and L i t t l e Rock t o 
Henderson, Texas and thence via a to-be-con­
structed six-mile TU E l e c t r i c li : . e t o TU 
El e c t r i c ' s Martin Lake Station. 

BNSF/KCS/JP Route. This route o r i g i n a t e s i n 
the PRB of Wyoming on BNSF and proceeds as 
follows: BNSF to Kansas Ci t y ; KCS, Kansas 
Ci t y to Shreveport; SP, Shreveport to Tenaha; 
BN, Tenaha to Martin Lake. 

(Cro-.'ley V.S. at 2-3) . 

Evidence submitted by TU E l e c t r i c In t h i s proceeding 

(which evidence i s unrebutted) presents che f o l l o w i n g a d d i t i o n a l 

material t r a n s p o r t a t i o n facts and circumstances concerning the 

two Martin Lake routings: 

' - ) - 4 -
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Mileage From 
PRB to Variable 

Pouting to Martin Lake Cost Per Ton 

UP-Direct 1510 $ 7.45 

i?NSF/KCS/SP 1480 $ 8.34 

(Crowley V.S. at 4-5). 

The proposed merger of UP and SP w i l l e liminate the 

e x i s t i n g competition between the UP Direct and BNSF/KCS/SP 

routings because, a f t e r the merger, the UP/SP w i l l p a r t i c i p a t e i n 

both routings. Accordingly, to preserve the pre-merger competi­

t i o n between these two routings, TU E l e c t r i c has requested that 

the STB grant BN/SF interchange and trackage r i g h t s over the SP 

po r t i o n of the BNSF/KCS/SP rou t i n g , which p o r t i o n runs from 

Shreveport to Tenaha, a distance of 54 miles. (Crowley V.S. at 

Exh. (TDC-6)). 

ARGUMENT 

The proposed merger of UP and SP w i l l cause s i g n i f i c a n t 

a n ti-competitive impacts on r a i l t ransportation to TU E l e c t r i c ' s 

Martin Lake Station. The modest trackage r i g h t s c o n d i t i o n sought 

by TU E l e c t r i c w i l l ameliorate these anti-competitive r e s u l t s i n 

a manner tha t f u l l y complies wi t h governing STB precedent. 

Applicants oppose TU E l e c t r i c ' s condition request, buc have 

presented no cre d i b l e evidence or a'-guments i n support of t h e i r 

opposition. Accordingly, the STB should grant TU E l e c t r i c s 

requested conditions. 

- 3 -



I THE STB SHOULD GRANT TU ELECTRICS 
' TRACKAGE RIGHTS CONDITION REQUEST 

The STB has "broad a u t h o r i t y " to impose conditions i n 

r a i l merger cases. The legal standards governing the STB's 

imposition of conditions were mcst recently summarized by the STB 

i n the BN/SF decision,'' as follows: 

C r i t e r i a f o r imposing conditions t o 
remedy anticompetitive e f f e c t s were set out 
i n our UP/MP/WP decision, 366 I.C.C. at 562-
565. There, we stated that we w i l l iiox. im­
pose conditions unless we f i n d t h a t the con­
s o l i d a t i o n may produce e f f e c t s harmful to the 
public i n t e r e s t (such as a s i g n i f i c a n t reduc­
t i o n of competition i n an affecte d ntarket), 
and that the conditions w i l l ameliorate or 
eliminate the harmful e f f e c t s , w i l l be opera­
t i o n a l l y f e a s i b l e , and w i l l produce public 
benefits (through reduction or e l i m i n a t i o n of 
the possible harm) outweighing any reduction 
to the public benefits produced by the merg­
er. We are also d i s i n c l i n e d t o impose condi­
tion s t h a t would b r o i d l y r e s t r u c t u r e the 

.'̂  competitive balance amonc r a i l r o a d s w i t h 
^ •• unpredictable effect?;. See, e.g., Santa Fe 

Southern P a c i f i c Corp. -- Control -- SPT Co., 
2 I.C.C.2d 709, 827 (19C6), 3 I.C.C.2d 926, 

i I 928 (1987) (SF/SP); and UP/MKT, 4 I.C C.2d t 
' 437. To be granted, a condition must f i r s t 

address an e f f e c t of the tran s a c t i o n . We 
w i l l not impose conditions "to ameliorate 
longstanding problems which were not created 
by the merger, " nor w i l l we impose condit.lons 

^ t h a t "are i n no way related e i t h e r d i r e c t l y 
or i n d i r e c t l y to the involved merger." 
BN/Frisco, 360 I.C.C. at 952 (footnote omit­
ted ); see also UP/CNW, s l i p op. at 97. 

J 

_J Finance Docket No. 32549, Burlington Northern, Inc. and 
Burlington Northern R.R. — Control and Merger — Santa Fe 
Pac i f i c Corp. and The AtchJson, Topeka and Santa Fe Ry. (decision 

\ served Aug. 23, 1995 ) (unp.'inted) ("BN/SF")-

- 6 -
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While showing that a condition addresses 
; adverse e f f e c t s of the transaction i s 

I necessary to gain our approval, i t i s by no 
f means s u f f i c i e n t . The condition must also be 

narrr.wly t a i l o r e d to remedy those e f f e c t s . 
V We w i l l not impose c3 condition that would put 

i t s proponent i n a better p o s i t i o n than i t 
occupied before; the consolidation. See 
UP/CNW, s l i p op. at 97; Milwaukee -- Reorga-

l n i z a t i o n -- Acguisition by GTC 2 I.C.C.2d 
; 427, 455 (1985) (Soo/Milwauke,> I I ) . I f , f o r 

example, the harm to be remedied consists of 
} the loss of a ra.-1 option, any conditions 

should be confined to restoring that option 
rather than creating new ones. See 
Soo/Milwaukee I x , 2 I.C.C.2d at 4 55; 
UP/MP/WP. 366 I.C.C. at 564. Moreover, con­
d i t i o n s are not warranted to o f f s e t revenue 
losses by competitors. BN/Frisco, 360 I.C.C. 

^ at 951. 
1/ 

BN/SF at 55-56. 

! TU E l e c t r i c ' s proposed trackage r i g h t s c ondition meets 

a l l of the lega l c r i t e r i a c i t e d i n the BN/SF decision. 
) 

A. ' The Consolidation of UP .ind SF W i l l 
j S i g n i f i c a n t l y Reduce Competition f o r 

- TU E l e c t r i c ' s Coal Transportation 
Requirements at I t s Martin La.ke S t a t i o n . 

I TU E l e c t r i c has two p r i n c i p a l competitive routings t o 

haul coal to i t s Martin Lake Station -- the UP Direct Route and 

\ the BNSF/KCS/SP Route. Prior to the merger of U" and SP, TU 

I E l e c t r i c could obtain competitive bids f o r i t s Martin Lake t r a n s -
1 

portatio*^ from these two independent c a r r i e r sets. Competition 

of t h i s type i s v i t a l l y important to u n i t t r a i n coal shippers 

because, as the STB has acknowledged on numerous occasions, the 

, a b i l i t y of a uni' t r a i n shipper to play o^t competing r a i l 

c a r r i e r sets over e f f i c i e n t routings i s c r i t i c a l t o tha t ship-

- 7 -
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per's a b i l i t y to obtain the lowest available competitive r a i l 

t r a n s p o r t a t i o n market rates. See, e.g., Burlington Northern R.R, 

- Construction and Ope.rp ion Exemption -- Macon and Randolph 

Counties, MO. 9 I.C.C.2d 1161 , 1167-69 (1993), a f f d sub nom. 

Missouri Mining. Inc. v. I.C.C, 33 F.3d 980 (bth Cir. 1994 ); No, 

32607, WFEC R.R. — Construction and Operation Exemption — 

Choctaw and McCurtain Counties, OK, at 5-7 (decision served 

Sept. 1, 1995) (unprinted) ("WFEC R.R."). 

Following the merger of UP and SP, the competition 

between the UP Direct Route c.nd the BNSF/KCS/SP Route w i l l be 

eliminated since UP/SP w i l ' be pa r t i c i p a n t s i n both routings and 

thus w i l l be able to c o n t r o l p r i c i n g over both roucings. As 

observed by TU E l e c t r i c Witness Jenkins: 

Q. What impact w i l l the merger of UP and 
SP, i f approved, have on these two ro u t -
i.ng a l t e r n a t i v e s ? 

I . They w i l l no longer be competitive. 
These two routings are competitive today 
because UP and SP are separate, compet­
ing c a r r i e r s . I f the UP merger wit h tha 
SP i s approved, however, the combined 
UP/SP w i l l not compete against i t s e l f . 
The u l t i m a t e r e s u l t , as Mr. Crowley 
explains, i s that TU E l e c t r i c , and our 
customers, w i l l have tc pay s u b s t a n t i a l ­
l y higher transportation charges. 

A Jenkins V.S. at :J-6 . S i m i l a r l y , TU F l e c t r i c Witness Crc-.-̂ ley 

^ t e s t i f i e s : 
/ 

The merger w i l l have L major adverse impact 
on TU E l e c t r i c : i t wi.1 eliminate TU Elec­
t r i c s a b i l i t y to p i t t j e UP Direct Route 
against the BNSF/J\CS/SP Rou.̂ e. The reason 
f o r t h i s i s clear -- the itierged UP and SP 
w i l l no longer compei-e with one another. 

- 8 -



Thus, the e f f e c t of the UP/SP merger w i l l be 
) to eliminate TU E l e c t r i c ' s lowest cost com­

p e t i t i v e a l t e r n a t i v e route to the UP Direct 
Route. Elimination of t h i s low cost a l t e r n a ­
t i v e w i l l t r a n s l a t e i n t o s i g n i f i c a n t l y higher 

, . t r a n s p o r t a t i o n prices f o r TU Electric: as 
UP/SP w i l l not be required to compete against 
the pre-merger low cost a l t e r n a t i v e . . . . 

Crowley V.S. at 7. 

The e l i m i n a t i o n of competition between the UP Direct 

and BNSF/KCS/SP r o u t i n g , post-merger, i s so obvious t h u t i t i a 

re f l e c t e d i n the STB's merger guidelines. Those guidelines 

.\ provide i n per t i n e n t p a r t : 

I f two c a r r i e r s serving the same market con-
,̂  solidace, the r e s u l t would be the e l i m i n a t i o n 

of competition between the two. 

f 49 C.F.R. § 1180 .1(c) ( i ) . Here, the pertinent market i s the 

tra n s p o r t a t i o n of coals from the PRB to TU E l e c t r i c s Martin Lake 

Station -~ a market that UP and SP now can serve. Combining UP 

H'I an'̂  SP w i l l , as the STB's merger guidelines emphasize, " e l i m i -

' nate" competition between these two routes. 

I I The el i m i n a t i o n ot (competition becveen the UP Direct 

and BNSF/KCS/SP routing i s also extremely s i g n i f i c a n t . Un­

rebutted evidence tendered by TU E l e c t r i c demonstrates t h a t 

western coal w i l l be u t i l i 7 e d at the Martin Lake S t a t i o n commenc­

ing i n the year 2000 (Jenkins V.S. at 3); that the only f e a s i b l e 

way to transport t h i s coai from the PRB Martin Lake i s by 

r a i l r o a d u n i t t r a i n (Jenkins V.S. at 5); and t . - t , without the 

benefits of the BNSF/KCS/SP route competition, TU E l e c t r i c w i l l 

end up paying s i g n i f i c a n t i y higher r a i l t r a n s p o r t a t i o n charges 

- 9 -



(Crowley V.S. at 7), which charges w i l l u l t i m a t e l y be paid by TU 

E l e c t r i c s ru.-tomers as part of t h e i r monthly e l e c t r i c b i l l s 

(Jenkins V.S. at 9). 

B. The Requested Trackage Rights Condition 
W i l l Ameliorate the Anti-Competitive Impacts 
of the Merger, and Otherwise Complies 

w i t h the STB's Condition C r i t e r i a . 

TU E l e c t r i c requests, as a condition of the merger, 

tha t KCS and BN/SF bo granted the r i g h t to interchange TU Elec­

t r i c t r a i n s at Shreveport and that BN/SF be f u r t h e r granted 

trackage r i g h t s to haul TU E l e c t r i c s t r a i n s over the SP por t i o n 

of tht! current BN/KCS/SP haul — a distance of 54 miles between 

Shreveport, Louisiana and Tenaha, Texas. This reqi'est meets a l l 

of the conditions c r i t e r i a set f o r t h i n the BN/SF decision. 

F i r s t , the requested condition w i l l "eliminate the 

harmful e f f e c t s " * of the merger on TU E l e c t r i c s Martin Lake 

t r a n s p o r t a t i o n . The grant of trackage r i g h t s to BN/SF from 

Shreveport to Tenaha (and the associated interchange r i g h t s at 

Shreveport) w i l l permit TU E l e c t r i c to eliminate UP/SP's post-

merger c o n t r o l over p r i c i n g on the BNSF/KCS/SP r o u t i n g as BN/SF 

w i l l take SP's place i n the ro u t i n g . 

Second, the post-merger BNSF/KCS rou t i n g also meets the 

STB's "operational f e a s i b i l i t y " ^ standard. The only d i f f e r e n c e 

between the pre-merger BNSF/KCS/SP routing and the post-merger 

* BN/SF at 55 

Id . at 56 
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BNSF/KCS r o u t i n g i s t-hat BN/SF, not SP, w i l l handle TU E l e c t r i c 

ccal t r a i n s between Shrevepcrt and Tenaha. I t should also be 

emphasized t h a t UP/SP ha^e already agreed to overhead trackage 

r i g h t s to BN/SF over the SP l i n e betwv^en Houston and Memphis, 

which l i n e includes the segment of concern to TU — Shreveport t o 

J Tenaha.* 

Th i r d , the proposed condition w i l l also not "broadly 

restru c t u r e the competitj.ve balance among r a i l r o a d s , " nor does i t 

create any "new" post-merger tr a n s p o r t a t i o n options f o r TU 

El e c t r i c . ^ Ins.Bad, the proposed condition includes only a very 

small l i n e segment ( i n a case involving thousands of miles of 

r a i l track) and simply preserves TU E l e c t r i c s pre-merger a b i l i t y 

to p i t the UP Direct Route against the next most e f f i c i e n t 

r o u t i n g — the PNSF/KCS/SP r o u t i n g . 

' F i n a l l y , the proposed condition i s "narrowly 
g 

t a i l o r e d . " TU E l e c t r i c ' s proposed condit .on i s t a i l o r e d spe­

c i f i c a l l y t o eiiminate the s u b s t a n t i a l loss of competition that 

w i l l a r i se i f UP gains c o n t r o l of the 54-mile SP l i n e between 

Shreveport and Tenaha Ly pe r m i t t i n g BN/SF trackage r i g h t s over 

Section 6 of the UP/SP-BN/SF Settlement Agreement 
provides BN/SF w i t h overhead trackage r i g h t s on SP's lin e s 
between Houston end Memphis. Shreveport and Tenaha are interme­
d i a t e pointo on the Houston-to-Memphis S'' l i n e s . These r i g h t s 
are contingent pon the ST/'s suitable approval of the UP/SP 
merger. 

' BN/SF at 56. 

• I d . 
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t h i s l i n e segment f o r the s:;le and l i m i t e d purpose of tra n s p o r t ­

ing TU E l e c t r i c coal t r a i n s between Shreveport and Tenaha. 

I I . 

THE APPLICANTS' OPPOSITION 
TO TU ELECTRICS REQUESTED 
TRACKAGE RIGHTS CONDITION IS 
BOTH l/NSUPPORTED AND WRONG 

The Applicants oppose TU E l e c t r i c ' s trackage r i g h t s 

condition. The assorted contentions submitted by Applicants' 

counsel and Applicants' witnesses provide no basis f c r denying TU 

El e c t r i c ' s requested trackage r i g h t s condition. 

A. The Efficiency Aygument. 

Applicants' p r i n c i p a l contention i s that the 

BNSF/KCS/SP routing i s not a viable, pre-merger r o u t i n g because 

i t purportedly involves four (4) c a r r i e r s ' — BN, KCS, SP and 

SF, and three interchanges, and therefore i s so " i n e f f i c i e n t " as 

CO be a non-viable competitive t h r e a t . (R.V.S. Nock at 52; 

Rebuttal Narrative at 266 j . 

Applicants' e f f i c i e n c y contentions are f r i v o l o u s . TU 

E l e c t r i c w i l l receive coal at Martin Lake via u n i t t r a i n service. 

The number of c a r r i e r s p a r t i c i p a t i n g i n a u n i t t r a i n movement, 

and the number of interchanges involved, has l i t t l e or no impact 

9 

I t should also be noted at the outset t h a t since BN and 
SF recei> .y merged, the BNSF/KCS/SP route would involve only 
three CP r i e r s p r i o r to the UP/SP merger, and twc t h e r e a f t e r . 
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on tha " e f f i c i e n c y " of the routing. Unit t r a i n s i n the west 

- y p i c a l l y consist of shipper cars and c a r r i e r power, t r a v e l l i n g 

as a u n i t between o r i g i n and destination. '̂n a d d i t i o n , v i r t u a l l y 

i l l u n i t t r a i n movements involve run-through power arrangements 

where the involved c a r r i e r s agree that locomotive u n i t s w i l l 

"run" w i t h the t r a i n s , rather than being separated f: the 

t r a i n s at inter-jhange points. See, e.g., WFEC R.R. . at 6-7; 

Bituminous Coel -- Hiawatha. Utah to Moapa. Ne\ada. 6 I.C.C.2d 1, 

32 (1989); Incentiv9 Rate on Coal — Hayden, Colorado to Kings 

M i l l . Texas. 359 I.C.C. 749, 757 (1979). As a r e s u l t of these 

operational features, the number of interchanges between c a r r i e r 

l i n e s has no s i g n i f i c a n t impact on the " e f f i c i e n c i e s " or costs of 

u n i t t r a i n service. See, e.g., Potomac Elec. Power Co. v. 

Consolidatec^ " \ i \ Corp. . 362 I.C.C. 170, 179 ^ 1980^ ("unit t r a i n 

service i s most e f f i c i e n t way to move coal" (emphasis i n 

o r i g i n a l ) ) ; Assigned C=<rs For Bitcminous Coal Mines. 346 I.C.C. 

327, 334-35 (1974) (same); Increased Freight Rates and Charges. 

1974. Nationwide. 349 I.C.C. 862, 903 (197j) (noting t h a t run-

through service i s accomplished with no delays greater than those 

associated w i t h single l i n e crew changes).^" 

Evidence submitted by other parties i n t h i s proceeding 
i s to the same e f f e c t . For example, WCTL Witness David G. 

' Weishaar, an expert on coal u n i t t r a i n matters w i t h over 30 
/> years' experience as a r a i l industry executive, t e s t i f i e s i n t'.rs 

proceeding: 

J I n t e r l i n e u n i t - t r a i n coal movements can be 
h i g h l y e f f i c i e n t , and customarily involve 
run-through locomotive power agreements as 
w e l l as c y c l i n g the equipment i n t a c t from 
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The STB re c e n t l y addressed a s i m i l a r " e f f i c i e n c y " 

argument i n the î 'FEC R.R. case. In that case, a s h o r t l i n e 

r a i l r o a d (WFEC) propcsed to b u i l d a new I t - m i l e r a i l l i n e to a 

captive e l e c t r i c u t i l i t y c o a l - f i r e d plant owned by Western 

p'airmers E l e c t r i c Cooperative, Inc. ("Western Farmers"). The new 

l i n e would permit Western Farmers to receive coal t r a n s p o r t a t i o n 

service via a new f i v e - c a r r i e r haul (UP, KCS and three short-

l i n e s ) . Opponents of the r a i l l i n e construction argued, as 

Applicants do here, th^c the m u l t i p l e - c a r r i e r u n i t t r a i n haul 

would be " i n e f f i c i e n t " and would not provide a vi a b l e transporta­

t i o n a l t e r n a t i v e to Western Farmers' e x i s t i n g ^two-Cr.rrier haul 

(BN and a s h o r t l i n e ) . The STB rejected the opponents' f i v e -

c a r r i e r " e f f i c i e n c y " argument, holding t h a t the f i v e - c a r r i e r 

route c l a a r l y could be an e f f ic i e r - . , v i a b l e competitor to Western 

Farmers' e x i s t i n g two-carrier haul: 

WFEC expects t o operate e f f i c i e n t l y , consis­
ten t w i t h 49 U.S.C. 10101a(3), and w i l l be 
the f i n a l l i n k i n a [ f i v e - c a r r i e r ] u n i t t r a i n 

i movement of c<-3l, which i n i t s e l f i s e f f i ­
c i ent due V.-.0 the use of "run through" ser­
vice. The ro u t i n g w i l l be 57 miles shorter 

, I than the e x i s t i n g route. 
•. 'I 

WFEC R.R. at 6-7. 

Here, as i n WFEC R.R. , the BNSF/KCS/SP route i s shorter 

^ than the UP Dl-ect Route (by 30 miles). Thus, the BNSF/KCS/SP i s 

.1 the most e f f i c i e n t r o u t i n g f o r TU E l e c t r i c t r a i n s i n terms of 

I 

\ 

\ 

o r i g i n t o d e s t i n a t i o n and return. 

WCTL Comments, Weishaar V.S. at 23. 
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distance. TU E l e c t r i c has also calculated the v a r i a b l e costs 

^ f o r t h e BNSF/KCS/SP route. As discussed i n more d e t a i l , i n f r a , 

whis cost evidence shows that the BNSF/KCS/SP route i s the most 

e f f i c i e n t a l t e r n a t i v e , on a cost-of-service basis, to the UP 

Direct Route. 

I B. The BN-Direct Routing .'rqument. 

As a subsidiary argument to t h e i r e f f i c i e n c y conten­

t i o n . Applicants contend that TU E l e c t r i c w i l l not be i n j u r e d by 

the loss of the BNSF/KCS/SP routing because f o l l o w i n g the UP/SP 

' merger, TU E l e c t r i c w i l l have two remaining competitive r a i l 

^ options: the UP Direct routing and a BN/SF Direct r o u t i n g . 

(R.V.S. Sharp, at 17; R.V.S. Nock, at 52; Rebuttal Narrative at 

266). 
I 

' TU E l e c t r i c demonstrated i n i t s Comments th a t the BN/SF 
I 

Direct r o u t i n g i s not a viable a l t e r n a t i v e to the BNSF/KCS/SP 

ro u t i n g . Applicants r e l u c t a n t l y admit th a t the BN Direct r o u t i n g 

i s a iTubstantially c i r c u i t o u s one as i t i s 270 miles longer than 

/ the BN/KCS/SP ro u t i n g on a one-way d i r e c t basis. (Rebuttal 

Narrative at 265). Applicants also submit no evidence disputing 

\ TU E l e c t r i c ' s c a l c u l a t i o n of the s u b s t a n t i a l l y higher service 

^ costs on the c i r c u i t o u s BN Direct r o u t i n g , as compared to the 

shorter, more e f f i c i e n t BNSF/KCS/SP ro u t i n g : 

\ 

1../" 

\ 
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\ One-Way Mileage 
) from PRB Variable 

Route to Martin Lake Cost Per Ton 

UP Direct 1510 $ 7.45 
BNSF/KCS/SP 14o0 $ 8.34 
BNSF Direct 1749 $ 9.49 

C^z.owley V.S. at 4-5 ) . 

UP would no doubt prefer to lessen competition by 

eli m i n a t i n g the BNSF/KCS/SP routing and thus have to face "compe­

t i t i o n " only from the c i r c u i t o u s , high-cost BNSF Direct route. 

Of course, without the BNSF/KCS/SP ro u t i n g , UP would be able to 

extra c t s i g n i f i c a n t p r i c e increases from TU E l e c t r i c . (Crowley 

V.S. at 7 ) . " The f o l l o w i n g single example i s ' ^ i l l u s t r a t i v e . 

Assume tha t UP believes that BNSF/KCS/SP would bid an 8 

m i l l r ate f o r TU E l e c t r i c s Martin Lake t r a f f i c . That rate 

I equals $11.84 per ton. To beat such a r a t e , UP would have to 

o f f e r rates less than $11.84 per ton. Assume f u r t h e r t h a t the 

BNSF/KCS/SP route i s commercially eliminated, and that UP be­

lieves that BNSF would bid an 8 m i l l r ate over i t s Direct Route. 

That rate equals $13.99 per ton. To beat such a r a t e , UP would 

/ have to o f f e r rates less than $13.99 per ton — i . e . , rates t h a t 

are over $2.00 per ton higher than the 8 m i l l BNSF/KCS/SP rates. 

' i| TU E l e c t r i c has presented s u b s t a n t i a l , unrebutted 

J evidence c l e a r l y demonstrating that e l i m i n a t i o n of the BN/KCS/SP 

' route would lessen r a i l competition f o r i t s Martin Lake coal 

I t r a f f i c and, th e r e f o r e , would increase TU E l e c t r i c ' s coal trans­
i t 

i 

TU E l e c t r i c w i l l also incur s u b s t a n t i a l a d d i t i o n a l car 
<leet costs associav.ed w i t h the longer, c i r c u i t o u s BNSF Direct 
hauls. (Crowley V.S. at 6). 
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p o r t a t i o n prices, which prices, as discussed above, are u l t i m a t e ­

l y paid by TU E l e c t r i c ' s customers. 

»: 

r 
\ 

C. Bidding Arguments. 

Applicants contend that i f the UP/SP merger i s ap­

proved, TU EJectric can "force" UP/SP to present bids on the 

post-merger BNSF/KCS/SP rou t i n g , as ' " ^ l l as the UP Direct r o u t ­

ing. This argument i s ^ strawman. 

Following the UP/SP merger, the combined UP/SP w i l l 

n a t u r a l l y favcr i t s long-haul, low-cost r o u t i n g a l t e r n a t i v e --

the UP Direct route. As observed by the STB l^n UP/CNW; 

A commonly co n t r o l l e d UP/CNW, actin g i n i t s 
own best i n t e r e s t s , w i l l use the most e f f i ­
c i e n t r o u t i n g available. 

Finance Docket No. 32133, Union P a c i f i c Corp., Union P a c i f i c R.R. 

and Missouri P a c i f i c R.R. — Control — Chicago and North Western 

Transpcrtation Co and Chicago and North Western Ry.. at 88 

(decision served Mar. 7, 1995) ("UP/CNW") (unprinted). 

Thus, even i f UP/SP somehow can be "forced" to present 

a bid over the BNSF/KCS/SP ro u t i n g , i t w i l l have an i r r e s i s t i b l e 

s e l f - i n t e r e s t i n h i g h - b a l l i n g the SP p o r t i o n of the BNSF/KCS/SP 

routing to price t h i s routing out of the market. Conversely, 

As the STB has observed elsewhere: 

Simply having a selection of routings does 
not ensure competitive p r i c i n g where one or 
more c a r r i e r s p a r t i c i p a t e i n a l l the r o u t ­
ings . 

Metropolitan Edison Co. v. Conrai., 5 I.C.C.2d 385, 413 (1989) 
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i f UP and SP do not merge, SP w i l l have extremely strong commer­

c i a l incentives to make the BNSF/KCS/SP routing work from a 

competitive p r i c i n g standpoint, as t h i s i s the only way i t can 

p a r t i c i p a t e i n TU E l e c t r i c ' s I'.artin Lake coal t r a n s p o r t a t i o n 

business. 

D. Product Competition Arguments. 

Applicants' Witness Sansom argues that TU E l e c t r i c may 

not u t i l i z e western coal at Martin Lake, but instead w i l l c o n t i n ­

ue t o u t i l i z e l i g n i t e at that Station. In support of t h i s 

p o s i t i o n . Dr. Sansom maintains that TU E l e c t r i c r ecently studied 

the use of western coal at i t s Big Brown plant and decided not to 

use western coal at that plant as a supplement to e x i s t i n g 

l i g n i t e operations, (Sansom R.V.S. at 50-51). 

• Dr. Sansom i s wrong i n his Big Brown testimony. TU 

E l e c t r i c announced i n A p r i l of t h i s year (.1.996) th a t i t planned 

to obtain western coal at Big Brown. In po s t - r e b u t t a l discovery, 

-Applicants r e l u c t a n t l y admitted Dr. Sansom's mistaken statemeiits 

[ about TU E l e c t r i c ' s Big Brown plans. See Attachment 3. 

Dr. Sansom also makes a half-hearted attempt to d i s -

c r e d i t TU E l e c t r i c s comprehensive Martin Lake Fuel Study. That 

Study, appended to TU E l e c t r i c ' s Witness Jenkins' V e r i f i e d 

} Statement, demonstrates that western coal w i l l be TU E l e c t r i c ' s 

low-cost f u e l a l t e r n a t i v e at the Martin Lake Station (assuming 

competitive d e l i v e r e d coal prices) between the years 2000 and 

2020. Di . Sansoiu's c r i t i c i s m of t h i s exhaustive study i s l i m i t e d 
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to two sentences wherein Dr. Sansom asserts "there are substan­

t i a l margins of e r r o r i n many estimates of the study." (Sansom 

R.V.S. at 50). This c r i t i c i s m i s simply i n c o r r e c t as TU E l e c t r i c 

properly took i n t o account estimate margins i n i t s Study.''' 

TU E l e c t r i c ' s Martin Lake Fuel Study c o n s t i t u t e s not 

only the best, but the only evidence of record on the v i a b i l i t y 

of product competition, and that Study shows tha t competitively 

priced western coal d e l i v e r i e s w i l l be s u b s t a n t i a l l y less expen­

sive than u t i l i z i n g n a tural gas or new l i g n i t e reserves as a 

"product a l t e r n a t i v e " to western coal receipts at the Martin Laj-e 

Station. Accordingly, TU E l e c t r i c ' s only v i a b l e means of obtain­

ing competitively priced coa.̂  t r ansportation i s t o condition the 

merger i n the manner requested by TU E l e c t r i c (or deny the merger 

a l t o g e t h e r ) . 

E. Build-Out Evidence. 

TU E l e c t r i c explained i n i t s Comments t h a t both the UP 

Direct Route and the BNSF/KCS/SP Route would require TU E l e c t r i c 

(and/or the involved c a r r i e r s ) to expend monies f o r c a p i t a l 

improvements. S p e c i f i c a l l y , to access the UP Direct Route, TU 

E l e c t r i c (or UP) w i l l have to b u i l d a new six- m i l e UP access 

l i n e . S i m i l a r l y , TU E l e c t r i c (and/or the involved c a r r i e r s ) w i l l 

'•̂  As discussed at page 8 of the Study, a " s e n s i t i v i t y 
analysis" was incorporated i n t o the Study "whereby each va r i a b l e 
i s used i n the Study at i t F reasonable maximum and minim-iir 
ve.lues, while keeping a l l other variables at t h e i r base condi­
tions . . . ." (Jenkins V.S. at Ex. No. (CWJ-2) at 8). 
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have to make specified c a p i t a l investments i n lin e s and switches 

to obtain service over the BNSF/KCS/SP rout i n g . 

S i g n i f i c a n t l y , Applicants did not present any evidence 

t h a t TU E l e c t r i c s c a l c u l a t i o n of these "build-out" and related 

c a p i t a l expenditures were wrong, nor did Applicants make any 

claims t h a t the two rou t i n g options would not be v i a b l e due to 

the involved construction expenses. Thus, unlike the contentions 

raised by BN/SF i n BN/SF concerning the alleged n o n - v i a b i l i t y of 

cer'".ain "build-out" options,''' i n the inst a n t case TU E l e c t r i c s 

s u b s t a n t i a l evidence concerning the economic v i a b i l i t y of the 

necessary build-out/ c a p i t a l expenditures i s unrebutted and 

e f f e c t i v e l y conceded by Applicants. 

I I I . 

TU ELECTRICS TRACKAGE RIGHTS 
COMPENSA'i'ION CONDITION REQUEST 

ALSO SHOULD BE GRANTED 

TU E l e c t r i c ' s Comments support the trackage r i g h t s fee 

compensation c o i d i t i o n proposed by WCTL i n t h i s proceeding. That 

c o n d i t i o n i s : 

The imposition of a trackage r i g h t s compensa­
t i o n fee f o r u n i t - t r a i n coal t r a f f i c under 
the UP/SP-BNSF September 25, 1995 Settlement 
Agreement, i n the amount of 1.48 m i l l s per 
gross ton-mile (or, i n the a l t e r n a t i v e , 1.8 
m i l l s per ton-mile), i n l i e u of the 3.0 m i l l s 
per gross ton-mi]e contained i n the BNSF 
Settlement Agreement; . . . 

. j WCTL Comments at 39. 

See, e.g. , BN/SF at 98 (discussion of dispute over 
v i a b i l i t y of P h i l l i p s Petroleum Company build-out o p t i o n s ) . 

- 20 -



3 
•1 

;3 

4 
'-i. 

r 
••'1 

TU E l e c t r i c w i l l not repeat the extensive evidence and 

argument WCTL has presented i n support of i t s trackage r i g h t s fee 

request. TU E l e c t r i c j o i n s WCTL, and the numerous other shipper 

groups and governmental e n t i t i e s , i n urging the STB to adopt a 

meaningful, cost-based trackage r i g h t s fee compensation standard. 

Fees at the levels "negotiated" by UP/SP and BN/SF simply w i l l 

not produce e f f e c t i v e competition between these two ca^iriers over 

the routes where BNSF w i l l obtain trackage r i g h t s . 

IV. 

THE STATE OF TEXAS' 
SUBMISSION PROVIDES ADDITIONAL 

SUPPORT FOR 
TU ELECTRICS REQUESTED CONDITIONS 

The State of Texas, acting by and through i t s Attorney 

General, f i l e d comments i n t h i s proceeding on March 29, 1996. 

S i g n i f i c a n t l y , the State of Texas concurs wi t h TU E l e c t r i c that 

the proposed merger of UP and SP w i l l be s i g n i f i c a : i t l y detrimen­

t a l t o TU E l e c t r i c . 

TU E l e c t r i c s merger-related harm at Martin Lake i s 

discussed as follows i n the V e r i f i e d Statement of Texas' expert 

t r a n s p o r t a t i o n witness. Dr. Henry B. McFarland: 

Another example of p o t e n t i a l competition 
that might be l o s t due to t h i s merger i s 
competition f o r f u t u r e coal d e l i v e r i r s t o the 
Martin Lake Station of Texas " t i l i t i t o Compa­
ny (TU E l e c t r i c ) , The Martin Lake plant now 
burns l i g n i t e t h a t i s mined on s i t e . TU 
E l e c t r i c , however, plans to begin burning 
coal from the Powder River Basin at the plant 
i n approximately 4 years. TU E l e c t r i c w i l l 
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have a choice of two routings t o bring coal 
to the p l a n t : a routing that i s e n t i r e l y 
over the Union P a c i f i c , and a ro u t i n g i n v o l v ­
ing the BNSF as o r i g i n and de s t i n a t i o n c a r r i ­
er i n which the UP does not p a r t i c i p a t e . The 
l a t t e r r o u t i n g , however, involves the SP as a 
bridge c a r r i e r . Thus, a f t e r the merger, 
competition between the two routings could be 
eliminated. 

28 

. . . . There i s a t h i r d r o u t i n g that i s 
completely over the lines of the BNSF, 
but t h a t routing i s too c i r c u i t o u s to ba 
e f f e c t i v e l y competitive. 

(McFarland V.S. at 13).'^ 

•| The evidence submitted by the State of Texas provides 

a d d i t i o n a l support f o r TU E l e c t r i c s requested r e l i e f . 

CONCLUSION 

. • For the reasons set f o r t h herein, TU E l e c t r i c requests 

that the Board deny Applicants' proposed merger, unless approval 

of the merger i s conditioned i n the manner herein requested. 

I 
'̂  This quoted material i s submitted f o r the p u b l i c record 

wit h the consent of tne Texas Attorney General's O f f i c e . 

i 
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r a i l r o a d co.isol i d a t i o n proceedings, such documents have be'̂ a 

treated by .%11 p a r t i e s as protected from production. 

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS 

Int e r r o g a t o r y No. 1 

1. The testimony of Robert L. Sansom states at 
page 50 tba t " [ a ] f t e r a l l t h i s , TUE decided t o use TUE Mining 
to develop a new l i g n i t e source f o r Big Brown r a t h e r than use 
PRB coal." Please i d e n t i f y the basis f o r t h i s statement, 
i n c l u d i n g but not l i m i t e d co i d e n t i f i c a t i o n of a l l sources of 
information and/or i d e n t i f i c a t i o n of a l l dc .ruments reviewed by 
Witness Sansom i n reaching the above conclusion. 

Response 

The basis f o r Mr. Sansom's sta"^ment i s TUE's 

December 1994 s o l i c i t a t i o n , "Big Brown T h i r d Party L i g n i t e 

Requests f o r Proposals," his discussions w i t h p a r t i e s 

responding t o or considering responding t o t b i R F P , and h i s 

f a m i l i a r i t y w i t h unmined l i g n i t e deposits i n the v i c i n i t y of 

Freestone County, Texas. 

In t e r r o g a t o r y No. 2 

2. Please state whether Witness Sansom was aware 
of the news release issued by TUE on A p r i l 1, 1996 (copy 
attached hereto as E x h i b i t A) s t a t i n g t h a t TUE intends t o 
construct a 30 mile r a i l l i n e to i t s Big Brown generating 
plant and th a t t h i s l i n e " w i l l c a r ry Western coal t o the plant 
t c supplement locally-mined l i g n i t e " ? 

Response 

Applicants object t o t h i s i n t e r r o g a t o r y on the oasis 

t h a t TUT refused to respond t o Applicants' document request 

f o r p u b l i c statements, such as t h i s TUE news release, r e l a t i n g 

t o TUE's s u b s t i t u t i o n between coal and l i g n i t e . (See 

Applicants' T v e l i t h Set of Discovery Requests, No. 1. 

Applicants u l t . nately withdrev^ t h i s request i n v. compromise 
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e f f o r t to secure discovery responses from TUE.) Applicants 

further respond as follows: 

No. However, t h i s news release does not . i l t e r Mr. 

Sansom's view that TUE retains a l i g n i t e option at Big Brown, 

as an alternative to Western coals, with or without TU Mining 

as the operator. 

Document Reauest No 1 

1. Produce a l l documents i d e n t i f i e d i n response to 
Interrogatory No. 1, herein. 

Response 

A l l responsive documents are being placed i n 

Applicants' document depository. 
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it CERTIFICATE OF SERVICE 

I hereby c e r t i f y ihat I have t h i s 3rd day of June, 

1996, served copies of the foregoing Brief cf Texas U t i l i t - i e s 

E l e c t r i c Company by hand upon A p r c a n t s ' counsel: 

Arvid E. Roach I I , Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

and by hand upon: 

Michael D. B i l l i e l , Esq. 'N 
Joan S. Huggler, Esq. 
U.S. Department of Justice 
A n t i t r u s t Division, Suite 500 
325 Seventh Street, N.W. 
Washington, D.C. 20530 

I f u r t h e r c e r t i f y that copies of the foregoing Brief of 

Texas U t i l i t i e s E l e c t r i c Company were served by f i r s t class mail, 

postage prepaid, on 

The Honorable Federico P: na 
Secretary 
U.S. Department of Transportation 
400 7th Street, S.W., Suite 10200 
Washington, D.C. 20590 

The .:->norable Janet Reno 
Attorney General of the United States 
U.S. Department of Justice 
10th & Cons'itution Avenue, N.W., Room 4400 
Washington, D.C. 20530 

ard on a l l other p a r t i e s of record i n Finance Docket No. 32760, 
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BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface I r a n s p o r t a t i o n Board 
Ca<̂ e Control Branch 
12th Street & Constitution Avenue, N W. 
Washington, D.C. 20423 

SOS 347-nro 

rr= mms— 
Ofiics of tha Secretary 

JUN 0 4 t996 
r.—1 Partof 
•..2J P. jlic Record 

Re: Finance Docl.et No. 32760, Union, Pacifi^j Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d an o r i g i n a l and twenty (20) copies of the B r i e f of 
Public Service Company of Colorado (PSC-6). In accordance wit h 
p r i o r orders i n t h i s proceeding, we have also enclosed a Wordper­
f e c t 5 1 d i s k e t t e containing t h i s B r ief. 

We have f.lso enclosed an extra copy of t h i s document. 
Kindly i n d i c a t e •^'-ceipt c:nd fil.vng by tim«̂ -stan pi ng t h i s copy and 
retur n i n g i t t o the bearer of t h i s l e t t e r . 

ThanK you f o r your a t t e n t i o n to t h i s matter. 

S " ncereli-, 

Item No. 

Page Count Christopher A. K i l l s 

An Attorney f o r Public Service 
Company of Colorad'-> 

CAM:rafw 
Enclosures 

cc: Arvid E. Roe.ch I I , Esq. 
Paul A. Cunningham, Esq. 
The Honorable Jerome Nelson 
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BRIEF OF 
PUBLIC SERVICE COMPANY OF COLORADO 

In accordance wi h p r i o r orders of the Surface Trans-

portatiOi. "oard ("Board") i n t h i s proceeding. Public f e r v i c e 

Company of Colorado ("FSCo") submits t h i s b r i e f o u t l i n i n g i t s 

concerns wit h r i s p e c t to the Railroad y.erger A p p l i c a t i o n f i l e d by 

Union P a c i f i c Corporation, Union P a c i f i c Railroad Company, 

Missouri P a c i f i c Railroad Company, Southern P a c i f i c R a i l Corpora­

t i o n , Southern P a c i f i c Transportation Company, St. Louis South­

western Railway Company, SPCL Corp., and The Denver and Rio 

Grande Western Railroad Company ( c o l l e c t i v e l y , "Applicants").' 

' Union P a c i f i c Railroad Company i s referred t o herein as 
"UP". Southern P a c i f i c Transportaton Company and The Denver & 
Rio Grande Western Railroad Company ("DRGW") are c o l l e c t i v e l y 
r e f e r r e d to herein as "SP". 



I . SUMMARY OF PSCO'S POSITION. 

I SCO neither supports nor opposes the proposed UP/SP 

mergur. However, i t has several concerns as to the merger's 

p o t e n t i a l impact cn the movement of coal to i t s three power 

plants i n the Denver area (the Cherokee, Arapahoe and Valmont 

Generating S t a t i o n - ) . These concerns ar^ described i n d e t a i l i n 

PSCo's Comments (PSC-2\ which were f:_ed i n t h i s proceeding on 

March 29, 1996. 

PSCo's Denver area plants presently burn a t o t a l of 3.1 

m i l l i o n tonr per year of SP-originated coal produced i n western 

Colorado. They are p o t e n t i a l futi.re users of^coal proauced i n 

the southern part of the Wyoming .^owaer River Basin ("PRB") that 

can be or i g i n a t e d by e i t h e r UP or Burlington Northern/Santa Fe 

("BNSF"). 

PSCo i s concerned about the pos s i b l r e f f e c t of the 

merger on source competition f or the fu t u r e supply of coal to 

these plants when i t s current ŝ p- <_ ̂d r a i l t r a n s p o r t a t i o n 

contracts f o r Colorado coal expire. Such competition could be 

reduced as a r e s u l t of the merger because SP would nc longer be 

an independent c a r r i e r w i t h an incentive to market Colorado/Utah 

coal (v/hich i t ; the only coal i t o r i g i n a t e s ) aggressively. A f t t r 

i t s a c q u i s i t i o n of SP, UP may discontinue SP's current aggressive 

p r i c i n g of service from Colorado o r i g i n s i n order t o increase 

business f o r i t s more p r o f i t a b l e PRB service. I f t h i s were to 

happen, PSCo would lose the benefits of e x i s t i n g source competi­

t i o n between the two coal rrgions. 



In a d d i t i o n , PSCo i s concerned t h a t the UP/SP merger 

could r e s u l t i n d e t e r i o r a t i o n i n the q u a l i t y of r a i l service i t 

receives f o r the movement of western Colorado coal to i t s Denver 

area plant.-. This coal moves over SP's Moffat Tunnel l i n e 

between Dotsero and Denver, Colorado. This l i n e i s presently 

congested, and appears to lack the capacity to handle the sub­

s t a n t i a l post-merger increc^ses i n t r a f f i c volume projected by 

Applicants as a r e s u l t of che proposed abandonment of SP's 

Tennessee Pass l i n e between Dotsero and Pueblo, Colorado. 

In i t s March 29 Comments, PSCo suggested t h a t , i f the 

Board decides to approve the merger notwithstanding i t s possible 

e f f e c t s on source competition between Colorado and PRB coal, i t 

should consider conditioning i t s grant of merger a u t h o r i t y upon 

e i t h e r d i v e s t i t u r e of SP's lines necessary to transport western 

Colorado coal to the Denver/Pueblo area to an independent r a i l 

c a r r i e r , such as Montana Rail Link or a grant of trackage r i g h t s 

over these lines to an independent c a r r i e r . Such a condition 

would maintain e x i s t i n g competitive options f o r the r a i l t r a n s ­

p o r t a t i o n of Colorado coal. 

PSCo also suggested t h a t , i f the Board i s not i n c l i n e d 

to consider a d i v e s t i t u r e or trackage r i g h t s c o n d i t i o n , i t should 

consider a l t e r n a t i v e conditions designed to ensure th a t Colorado 

coal shippers do not s u f f e r a degredation of the l e v e l of service 

provided by SP as a r e s u l t of thu merger. PSCo suggested two 

such conditions f o r the Board b consideration, e i t h e r of which 
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would help to preserve the present l e v e l of r a i l service f o r the 

t r a n s p o r t a t i o n of Colorado coal to PSCo's Denver area plants. 

One such condition would require UP/SP tc maintain service on 

SP's Tennessee Pass l i n e between Dotsero and Pueblo, Colorado. 

An a l t e r n a t i v e condition would permit UP/SP to discontinue 

service on (but not p h y s i c a l l y abandon) the Tennessee Pass l i n e 

f o r a period of three years a f t e r the merger i s conrummated. 

This condition would provide Colorado coal shippers such as PSCo 

the opportunity to determine whether, during such three-year 

period, UP/SP i s able to provide the l e v e l of service ( i n terms 

of average round-trip t r a i n cycle times) that^SP provided i n 1995 

wit h respect to t h e i r Colorado -oal tonnage. I f i t cannot, ̂ he 

Bocrd could then take steps necessary to enable UP/SP to achieve 

the 1995 l e v e l of service (such as possible r e s t o r a t i o n of 

service over the Tennessee Pass l i n e ) . 

PSCo has reviewed Applicants' response to i t s •:oncerns, 

as set f o r t h i n t h e i r Rebuttal f i l i n g on A p r i l 29, 1996. A p p l i ­

cants' response has not a l l e v i a t e d these concerns, and PSCo 

renews i t s request t h a t the Board consider them i n determining 

whether the public i n t e r e s t warrants approval of the proposed 

merger. I f the Board concludBS t h a t , on balance, the merger 

should be approved, PSCo requests i t to consider whether condi­

tions such as those described above are appropriate to 

ameliorate the possible impactii of the merger on Colorado coal 

shippers such as PSCo. 
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I I . RESPONSE TC APPLIC.\NTS' STATEMENTS 
CONCERNING SOURCE COMPETITION. 

In i t s March 29 Comments, PSCo indicated t h a t because 

the Unita Basin region of western Colorado and eastern Utah i s 

the only coal-producing region SP serves, SP has a strong i n t e r ­

est i n promoting the use of t h i s coal by e l e c t r i c u t i l i t i e s such 

as PSCo, and has recently been marketing i t s Colorado-origin coal 

t r a n s p o r t a t i o n service i n an aggressive and customer-oriented 

fashion.^ A f t e r a UP/SP merger, UP would very l i k e l y not have 

the same incentive since i t w i l l also serve PRB mines and would 

have the a b i l i t y to charge higher rates (and earn more money) f o r 

tra n s p o r t i n g PRP coal to PSCo's Denver area plants than i t could 

f o r t r a n s p o r t i n g western Colorado coal to these plants. Accord­

i n g l y , PSCo i s concerned that i t w i l l see an increase i n the r a i l 

rates a\ a i l a b l e f o r fut u r e coal movements to i t t . Denver area 

plants — regardless of whetner i t s fu t u r e source of supply i s 

Colorado or the PRB. (Bomberger at 11-12.) 

In t h e i r A p r i l 29 Rebuttal f i l i n g . Applicants d i d not 

address t h i s concern to PSCo's s a t i s f a c t i o n . They d i d address, 

at length, the issue whether Colorado/Utah coal competes wit h PRB 

coal i n mJ.dwestern and eastern markets — but t h a t issue i s not 

relevant to ̂ SCo's concerns. I n i t i a l t e s t i n g has indic a t e d that 

PSCo can burn e i t h e r Colorado or PRB coal i n i t s Denver area 

plants (although a d d i t i o n a l t e s t i n g i s necessary to determine tne 

extent of plant modifications t h a t may be required t o burn PF.B 

' PSCo Comments, V e r i f i e d Statement of Charles R. Bomberger 
("Bomberger") at 11. 
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coal without taking a s i g n i f i c a n t b o i l e r derate). The only issue 

relevant to PSCo i s the comparative delivered cost of these coals 

i n cents per m i l l i o n Btu's. 

Applicants assert i n t h e i r Rebuttal f i l i n g t h a t the 

merged UP/SP system w i l l continue to have every i n c e n t i v e to move 

coal to PSCo's Denver area plants. They also argue th a t PSCo 

would be bett e r o f f burning PRB coal at these plants than i t i s 

burning Colorado coal because i t s 1995 t e s t burn of PRB coal 

produced delivered costs that were 10-176/MMBTU less than those 

f o r SP-origin coal.^ 

The f a c t t h a t UP would have an incentive t o continue co 

move coal to the Denver area plants a f t e r the merger i s beside 

the poinc. The question i s whether the loss of the e x i s t i n g 

source competition provided by a.i indeperdent, aggressive SP 

would r e s u l t i n higher transporcation costs f o r e i t h e r PRB or 

Colorado coal than PSCo would otherwise pay. PSCo believes t h i s 

i s a d e f i n i t e p o s s i b i l i t y because UP can charge a higher trans­

p o r t a t i o n rate f o r PRB coal to produce a delivered cost equiva­

l e n t t o t h a t f o r Colorado coal due to the s i g n i f i c a n t l y lower 

minemouth prices f o r PRB coal. (Bomberger =»t 11-12.) 

Applicants have also overstated the delivered-cost 

advantage PRB coal may have over western Colorado coal. I n 

p a r t i c u l a r . Witness Sansom's delivered-cost comparison appears 

to use above-market coal prices and transportation rates f o r 

' Applicants' Rebuttal, Volume 2, Part C (Sansom V.S. at 
47); see, also. Volume 1 at 262-263. 
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Colorado coal. PSCo's present base coal supply and transporta­

t i o n contracts w i t h western Colorado producers and SP were 

entered i n t o more than f i v e year.s ago, and PSCo would expect 

lower prices or both elements of delivered cost i n today's 

market environment. 

In a d d i t i o n , the delivered costs f o r PRB ccal used by 

Dr. Sansom include only the coal price and the t r a n s p o r t a t i o n 

rate f o r a small 1995 t e s t movement. They do not take i n t o 

account the BTU penalty t h a t must be assigned to PRD coal i n 

comparing i t s delivered cost to that of Colorado coal on a long-

term basis.* Nor has Dr. Sansom included anything f c r the cost 

of b o i l e r and/or other modifications that w i l l l i k e l y be reces-

sary t o enable PRB coal t o be burned at the Denver area plant? on 

a sustained basis. Extensive a d d i t i o n a l t e s t i n g w i i l be required 

to determine the extent of such modifications — and the cost 

thereof would have t o be included i n making a proper delivered-

cost comparison between PRE and Colorado coal. 

In any event, to the extent that PRB coax does have a 

delivered-cost advantage over Colorado coal i n today's circum­

stances, UP would appear t o have the a b i l i t y t o absorb most of 

t h i s advantage f o r i t s e l f rather than passing the savings on to 

cu;tomers such as PSCo. This i s p a r t i c u l a r l y t r u e w i t h respect 

PRB coal capable of o r i g i n a t i o n by UP contains 8300 to 
8800 BTU/pound; western Colorado coal contains 11,000-11,500 
BTU/pound. This means more PRB coal than Colorado coal must be 
burned t o produce the same amount of heat. Accordingly, PRB coal 
must be assigned a delivered-cost penalty t o account f o r the 
di f f e r e n c e i n heat value compared with Colorado coal. 
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t o the Cherokee St a t i o n , which i s the largest cf the three Denver 

area plants, and which presently i s served e x c l u s i v e l y by SP. 

(Bomiaerger at 4.) 'ciGcause of Cherokee's d e s t i n a t i o n c a p t i v i t y , 

BNSF would not be able to compete e f f e c t i v e l y w i t h UP to move PRB 

coai to t h i s plant a f t e r the merger.^ 

In short, UP has not contradicted PSCo's b e l i e f that an 

independent SP provides e f f e c t i v e source competition f o r i t s coal 

st-.pply, and i t has presented nothing to a l l e v i a t e PSCo's concern 

t h a t such source competition may be reduced as a r e s u l t of the 

proposed merger. 

'N 

I I I . RESPONSE TO APPLICANTS' STATEMENTS CONCERNING 
THE MERGER'S POSSIBLE IMPACTS ON SERVICE. 

A l l of the Colorado coal used at the Denver area plants 

move«̂  over SP's Moffat Tunnel l i n e . This i s b d s i c a l l y a s i n g l e -

track l i n e , and P&Co i s presently experiencing service problems 

( i n the form of delayed coal d e l i v e r i e s at the plants) as a 

r e s u l t of congestion on t h i s l i n e . * I f the proposed merger i s 

approved, the number of d a i l y t r a i n movements over the Moffat 

^ The Board recently recognized t h a t a bottleneck destina­
t i o n c a r r i e r can pr i c e i t s portion of a possible i n t e r l i n e coal 
movement at a high enough l e v e l to preclude e f f e c t i v e competi­
t i o n . Docket No. 41191, West Texas U t i l i t i e s company v. Burling­
ton Northern Railroad Company, Decision served May 3, 1996, at 
11. 

* Bomberger V.S. at 13. I t would be d i f f i c u l t t o increase 
the capacity of t h i s l i n e s i g n i f i c a n t l y due t o the very mountain­
ous t e r r a i n involved — including a crossing of the Continental 
Divide v i a the si x - m i l e Moffat Tunnel. I d . ac 14. 
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Tunnel l i n e w i l l nearly double, from 11 to 20.' This doubled 

t r a f f i c l e v e l would hamper PSCo's a b i l i t y t o receive an accept­

able l e v e l of service f o r i t s Colorado coal shipments. 

In t h e i r Rebuttal f i l i n g , Applicants state t h a t 'n the 

1970's DRGW operated as many as 25 to 30 t r a i n s per day through 

the Moffat Tunnel, which indicates t h e t t h i s l i n e should be able 

to handle the projected increase i n t r a f f i c volume, and that 

Applicants can make some add i t i o n a l capacity improvements on t h i s 

l i n e i f necessary. (Ongerth R.V.S. at 45.) However, the t r a f f i c 

mix has changed considerably since tne 1970's. DRGW's operations 

consisted mostly of short mixed-freight t r a i n s , whereas today SP 

operates longer t r a i n s , including heavy, slow u n i t coal t r a i n s . 

SP presently has d i f f i c u l t y meeting contracted d e l i v e r y schedules 

fo r PSCo's Colorado-origin coal, so i t i s l i k e l y that the s h i f t ­

ing of more coal t r a i n s to the Moffat Tunnel l i n e would, i n f a c t , 

cause a d d i t i o n a l capacity and service problems. 

Moreover, although the Tennessee Pass l i n e has more 

severe grades than the Moffat Tunnel l i n e f o r eastbound t r a f f i c , 

DRGW, and more rec e n t l y SP, has operated t h i s l i n e successfully 

f o r many years. At the very least i t i s a'̂  important a l t e r n a t e 

route i n the event of a derailment or congestion on the Moffat 

' See Ongerth V e r i f i e d Statement i n Volume 3 of Applic:.nts' 
Rebuttal ("Ongerth R.V.S.") at 44-45. The proposed abandonment 
of SP's Tennessee Pass l i n e , which i r the primary route f o r SP-
o r i g i n coal moving t o points eaf.t and south cf Denver, w i l l cause 
t r a f f i c t h a t presently moves over t h i s l i n e t o be s h i f t e d to the 
Moffat Tunnel l i n e . Also, six da.ly BNSr -^rains v . i l l be added to 
the Moffat lunnel l i n e as a resulc of the "Central Corridor" 
trackage r i g h t s granted under the BNSF-UP/SP "settlement agree­
ment" . 

-9-



Tunnel l i n e . In t h i s regard, we note that Montana R a i l Link has 

f i l e d a responsive a p p l i c a t i o n i n t h i s proceeding i n which i t 

proposes to purchase a l l of the former DRGW li n e s i n Colorado and 

Utah, and which indicates that i t w i l l maintain service on the 

Tennesste Pass l i n e . PSCo supports the preservation of service 

on the Tennessee Pass l i n e , by whatever means are a v a i l a b l e . 

Applicants' Witness Ongerth states t h a t no a c t i c n w i l l 

be taken " p r e c i p i t o u s l y " to abandon Tennessee Pass, and tT..t 

" [ e l x i s t i n g service to overhead shippers w i l l be protectea u n t i l 

superior options are In place." (Ongerth R.V.S. at 48-49.) 

However, i t i s clear that Applicants' u l t i m a t e i n t e n t i o n i s t o 

abandon the Tennessee Pass l i n e , and i f the merger i s approved 

without service-preservation conditions, Applicants w i l l be under 

no o b l i g a t i o n to keep the Tennessee Pass l i n e i n service f o r any 

p a r t i c u l a r period a f t e r consummation of the merger. 

Applicants' desire to achieve merger-related cost 

savings may we l l outweigh today's unenforceable promises. 

Accordingly, PSCo continues to believe t h a t service-preservation 

conditions such as those suggested i n i t s Comments (and described 

at pages 3-4, ante) may be appropriate to ensure th a t the merger 

does not r e s u l t i n a harmful d e t e r i o r a t i o n i n service q u a l i t y f o r 

Colorado coal shippers. 

IV. CONCLUSION. 

I f the Board determines that the UP/SP merger should be 

approved, PSCo requests that i t impose p r o t e c t i v e cond.-: tions 

addressing PSCo's concerns. This w i l l ensure t h a t the publi c 
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b e n e f i t s cf the merger are not reduced by a loss of source 

competition f o r Colorado coal shippers or by a diminution of the 

l e v e l of service necessary to ensure steady and tim e l y d e l i v e r y 

of coal f c r use at power plants operated by shippers such as 

PSCo. 

PSCo has suggested several such conditions. I t r e ­

s p e c t f u l l y requests The Beard to select the condition or condi­

t i o n s t h a t , i n the Board's judgment, would best balance the 

public benefits of the merger with the need to preserve source 

competition and adequate service f o r Colorado coal shippers. 

Respectfully submitted. 
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UNION PACIFIC CORPORATION, UN'̂ ON 
PACIFIC RAILROAD COMP.vNY, AND 
MISSOURI PACIFIC RAILROAu COMPANY 
— CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SCUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL C*̂ RP. , AND THE 
DENVER AND RIO f.RANDE WESTERN 
RAILROAD COMPANY 

- AND -

RESPONSIVE APPLICATION -- iTNTERGY 
SERVICES, INC., ARKANSAS POWER & 
LIGHT COMPANY AND GULF STATES 
UTILITIES COMPANY 

Financ Docket No. 32760 

Finance Docket No. 32/60 
(Sub-No. 12) 

BRIEF OF ENTERGY SERVICES, INC., ARKANSAS 
POWER & LIGHT COMFANY AND GULF STATES UTILITIES 

COMPANY IN OPPOSITION TO THE PROPOSED MEKCEP AND IN 
SUPPORT OF RESPONSIVE APPLICATION FOR TRACKAGE RIGHTS 

Pursuant to the Board's procedural orders i n t h i s 

proceeding, Entergy Services, Inc. ("ESI") and i t s a f f i l i a t e s 

Arkansas Power & Light Company {'AP&L") and Gulf States U t i l i t i e s 

Company ("GSU") ( c o l l e c t i v e l y , "Entergy")' hereby submit t h e i r 

b r i e f i n opposition to the proposed merger ana i n support of 

t h e i r Responsive Application f o r trackage r i g h t s over Southern 

P a c i f i c ' s l i n e s between West Memphis and Pine B i u f f , AR and 

between Beaumont, TX and Lake Charles, LA. 

' AP&L's name recently was changed to Entergy Arkc.nsas, 
Inc., and GSU's name recently was changed to Entergy Gulf States, 
Inc. The former names are used herein f o r consistency w i t h p r i o r 
pleadings. 



SUMMARY 

The evidence i n t h i s proceeding establishes t h a t the 

proposed merger w i l i eiiminate e x i s t i n g ^nd p o t e n t i a l competition 

for coal shipments to AP&L's White B l u f f Steam E l e c t r i c S t a t i o n 

i n Arkansas and GSU's Roy S. Nelson Generating Station i n 

Louisiana unless the Board imposes the trackage r i g h t s conditions 

sought i n Entergy's Responsive A p p l i c a t i o n . 

The White Bluf f and Nelson power plants both burn 

southern Powder River Basin ( 'SPRB") coal that can be o r i g i n a t e d 

by e i t h e r Union P a c i f i c Railroad Company ("UP") or Burlington 

Northern Railroad Company ("BN").' In the case of White B l u f f , 

which i s presently captive to UP at d e s t i n a t i o n , the merger would 

render meaningless a p o t e n t i a l 21-mile buiid-out to a connection 

with SP̂  at Pine B l u f f , AR. This build-out provides a 

competitive a l t e r n a t i v e for the movement of SPRB coal to White 

Bluff v i a BNSF-SP that Entergy would otherwise pursue vigorously 

when i t s present contractual commitments to UP expire. 

^ BN i s under common co n t r o l w i t h The Atchison, Topeka and 
Santa Fe Railway Company ( ATSF") as a r e s u l t of a u t h o r i t y 
granted by the I n t e r s t a t e Commerce Commission ("ICC ) l a s t year 
in Finance Docket No. 32549, Burlington Northern Railroad Company 
-- Control and Merger — The Atchison, Topeka and Santa Fe 
Railway Company, Decision served August 23, 1995 ("BN/Santa Fe" ) . 
BN and/or ATSF are hereinafter r e f e r r e d to as "BNSF" 

^ The connection would a c t u e l l y be with St. Louis South­
western Railroad Company ("SSW"), an a f f i l i a t e of Southerr 
P a c i f i c Transportation Company ("SP"). Both SSW and SP are 
-eferred to herein as "SP". '"P, SP and the other Primary 
/•.priicants i n the lead docket are r e f e r r e d to herein as 
Aoplicants" . 
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In the case of Nelson, which i s presently captive to 

the Kansas C i t y Southern Railway Company ("KCS") at d e s t i n a t i o n , 

the merger would n u l l i f y most of the benefits of a 4-mile b u i l d -

out, known as the Nelson spur, presently under construction from 

the plant to a connection with SP near Lake Charles, LA.'" 

Absent the merger, the Nelson spur would create competition among 

four i n t e r l i n e routes f o r the t r a n s p o r t a t i o n of t h i s plant's SPRB 

coal requirements. By converting one of theds i n t e r l i n e routes 

(UP-SP) to a s i n g l e - l i n e route, the merger would e f f e c t i v e l y 

reduce the r o u t i n g options to two, and Entergy would be worse o f f 

from a competitive standpoint with one s i n g l e - l i n e route and one 

i n e f f e c t i v e i n t e r l i n e route (BNSF-KCS) than i t i s today, w i t h 

four i n t e r l i n e rcutes including the h i g h l y e f f e c t i v e BNSF-SP 

route. 

To ameliorate the adverse competitive e f f e c t s of the 

merger on the movement of coal to the White B l u f f and Nelson 

plants, Entergy seeks conditions imposing trackage r i g h t s i n 

favor of BNSF (or another r a i l c a r r i e r u n s f f i l i a t e d wxch 

Applicants) t h a t would enable i t to serve these plants v i a the 

build-outs described above. S p e c i f i c a l l y , trackage r i g h t s are 

sought over (1) the 127-mile portion of SP's Memphis-Houston l i n e 

betveen West Memphis, AR (the closest p r a c t i c a b l e poiat where 

t h i s l i n e connects w i t h an e x i s t i n g BNSF l i n e ) and Pine B l u f f , AR 

(the point where t h i s l i n e would connect .-/ith the White B l u f f 

' Construction of the Nelsen spur began i n December 1995. 
Completion i s scheduled f o r Octcber 1996. 

-3-



b u i l d - o u t ) ; and (2) the 60-mile por-:ion of SP's Houston-New 

Orleans l i n e between Beaumont, TX (the closest p r a c t i c a b l e point 

where t h i s l i n e connects with an e x i s t i n g BNSF l i n e ) and Lake 

Charles, LA (the point where t h i s l i n e w i l l connect w i t h the 

Nelson spur). 

To a s s i s t the Board i n evaluating Entergy's present 

competitive s i t u a t i o n i n r e l a t i o n to the White B l u f f and Nelson 

bu i l d - o u t s , schematics showing t>^ose build-outs i n r e l a t i o n to 

e x i s t i n g r a i l l i n e s , i ncluding the SP li n e s over which BNSF would 

operate i f Entergy's proposed trackage r i g h t s conditions are 

granted, are set f o r t h on the next two pages of t h i s b r i e f . 
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Schematic Of Line Construction 
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The requested trackage r i g h t s could be used by BNSF to 

access the Wh.lte B l u f f and Nelson plants only via build-outs, and 

w i l l not become e f f e c t i v e unless the build-outs are a c t u a l l y 

constructed. Thus, the r e l i e f sought by Enterry i s squarely 

consistent w i t h the relie.J granted by the ICC to ce r t a i n shippers 

with build-out options i n ̂ rder to maintain t h e i r competitive 

position i n BN/Santa Fe. 

There is no question that these trackage r i g h t s are 

operationally f e a s i b l e . Under the September 25, 1995 "settlement 

agreement' between Applicants and BNSF, as amended ("BNSF 

Settlement Agreement"), BNSF ' i l l receive overhead trackage 

r i g h t s over the very same SP lines I f the merger is approved. 

BNSF w i l l also have the a b i l i t y to serve c e r t a i n " 2 - t o - l " 

shippers at intermediate points on these lines. -- including Pine 

B l u f f , AR and Lake Charles, LA, which are the very points where 

the white B l u f f and Nelson build-outs w i l l conntct with these 

l i n e s . Thus, the BNSF Settlement agreement provides a convenient 

vehicle f o r the conditions requested by Entergy, a^ BNSF would 

already have trackage r i g h t s on the ve^-v same lines over which 

Entergy seeks trackage r i g h t s on behalf of BNSF. I t would be a 

simple matter to require the BNSF Settlement Agreement to be 

amended to include the White B l u f f and Nelson plants as 

add i t i o n a l 2 - t o - l points that BNSF could serve i f and when the 

build-outs are complcited.^ 

^ I f (a3 Applicants request) the BNSF Settlement Agreement 
is :mposed as a co n d i t i o n , sim.plicity makes t h i s approach 
prtjferable to imposing new trackage r i g h t s over these same l i n e s . 
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I f , as a condition to the merger, the Board requires 

that the BNSF Settlem.ent Agreement be amended as suggested above, 

Entergy f u r t h e r requests that the Board reduce the compensation 

BNSF must pay UP/SP fo r use of the trackage r i g h t s to transport 

coal t r a f f i c from $3.00 p-ar gross ton-mile to $1.48 per gross 

ton-mile, i n order to approximate more closely UP/SP's relevant 

costs incurred as a r e s u l t of such BNSF use. 

FACTS 

Entergy's i d e n t i t y and i n t e r e s t are set f o r t h i n i t s 

Comments f i l e d i n t h i s proceeding on March 29, 1996 (ESI-12) 

("Entergy Comments"). B r i e f l y , ESI, AP&L and GSU are 

subsidiaries of Entergy Corporation, an investor-owned public 

u t i l i t y holding company. ESI i s a fu e l procurement agent f o r 

Entergy Corporation's public ut.L l i t y operating company subsid-

d i a r i e s , which include AP&L, GSU, Louisiana Power & Light 

Company, Mi s s i s s i p p i Power & Light Company and New Orleans Public 

Service Inc.^ These operating companies provide r e t a i l and 

wholesale elecrtric hcrvice to customers i n Arkansas, Louisiana, 

M i s s i s s i p p i , and ed&tern Texas. (Entergy Comments, Giangrosso 

V e r i f i e d Statement ["V.S."] at 3-4.) 

Entergy Corporation's e l e c t r i c u t i l i t y s u b s i d i a r i e s 

oper'-'te three baseload e l e c t r i c generating s t a t i o n s , a l l of which 

burn coal produced i n the SPRB that can be o r i g i n a t e d by e i t h e r 

* The names of these companies were recently changed t o , 
respe.:tiveiy, Entergy Louisiana, Inc., Entergy M i s s i s s i p p i , Inc., 
and' Entergy New Orleans, Inc. Again, the former names are used 
here f o r consistency wit h p r i o r pleadings. 
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UP or BNSF, AP&L operates the White Bluff Station near Redfield, 

AR and the Independence Station near Newark, AR.' GSU operates 

the Nelson Station near Mossville, LA. ( I d . at 4-5.) 

1. White B l u f f . 

The White B l u f f Station, which i s served e x c l a s i v e l y by 

UP, consumes approximately 6.5 m i l l i o n tons of coal annually. 

Currently, UP transports a l l of t h i s coal from o r i g i n to 

de s t i n a t i o n . This s i t u a t i o n w i l l continue through as a 

r e s u l t of e x i s t i n g contractual commitments. Thereafter, 

tons of the SPRB coal moving to t h i s plant can be 

diverte d to a l t e r n a t i v e c a r r i e r s and routes. ( I d . at 4, 6-8.) 

Entergy has i d e n t i f i e d a feasible competitive 

a l t e r n a t i v e to UP f o r the .3 m i l l i o n tons of White B l u f f coal 

tonnage t h a t w i l l beco...e avail a b l e f o r bidding i n 1999, This 

a l t e r n a t i v e involves the construction of a 21-mile build-out from 

the plant to a connection with SP's Memphis-Houston l i n e at Pine 

B l u f f , AR, (See the schematic on page 5, ante.) This SP l i n e 

connects w i t h BNsr at West Memphis, AR, ani the build-out would 

provide a competitive route f o r SPRB coal moving to White B l u f f 

via BNSF-SP.̂  Entergy submitted undisputed evidence showing 

' The Independence Station does not appear to be af f e c t e d 
by the proposed merger. 

^ In t h e i r Rebuttal f i l i n g on A p r i l 29, 1996. Applicants 
claim t h a t because the White B l u f f plant i s near the Arkansas 
River, a r a i l - b a r g e r o u t i n g provides a better competitive option 
than the r a i l b u i l d - o u t . However, Entergy investigated a 
possible r a i l - b a r g e movement of coal to White B l u f f i n 1994, when 
UP was having severe service problems and could not d e l i v e r a l l 
the coal AP&L needed. The i n v e s t i g a t i o n showed th a t the r a i l -
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that i n t r o d u c t i o n of intramodal competition through access ..o 

White Bluf f by a second r a i l c a r r i e r would r e s u l t i n a rate 

reduction of at least $2.00 per ton. (Entergy Comments, Weishaar 

V.S . at 9.) 

The proposed merger of UP and SP would eliminate a 

BNSF-SP routing as a meaningful competitive option because, a f t e r 

the merger, UP would p a r t i c i p a t e i n both routings and would 

prefer i t s s i n g l e - l i n e route. Accordingly, to preserve the pre­

merger competition between the e x i s t i n g UP route and the BNSF-SP 

route that would be created by the build-out when tha t option 

becomes available, Entergy has requested that the Board grant 

BNSF trackage r i g h t s , contingent on Entergy's construction of the 

build-out, over the portion of SP's Memphis-Houston l i n e between 

West Memphis and Pine B l u f f , AR, a distance of 127 miles, which 

BNSF would be able to use to access the White B l u f f plant v i a the 

build-out. 

2. Nelson. 

The Nelson Station i s presently served e x c l u s i v e l y by 

KCS. I t burns about 2.3 m i l l i o n tons of SPRB coal annually. 

This coal presently moves via BNSF-Kansas City-SP undar a r a i l 

t r a n s p o r t a t i o n contract between GSU and those c a r r i e r s . This 

barge opcxon was not competitive, and would r e s u l t i n higher 
delivered costs than those r e s u l t i n g from the present contractual 
arrangement w i t h UP even on a long-term basis. See Entergy's 
Rebuttal i n Support of Respon.^ive Appiication f o r Trackage Rights 
f i l e d May 14 , 1996 (ESI-20) ("Ent'jrgy Rebuttal"), Giangrosso 
Rebuttal V e r i f i e d Statement ("K.V.S.") at 11-13. The R.\.S. of 
Thom.as D. Crowley i n the Entergy Rebuttal demonstrates the 
economic i n f e r i o r i t y of a possible rail-barge option compared 
with the r a i l b u ild-out option. 
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contract, which expires on , contains a minimum 

annual volume requirement of tons. Thus, 

tons annually can be moved via other c a r r i e r s and routes now, and 

the e n t i r e 2.3 m i l l i o n tons w i l l be " i n competition" by 

(Entergy Comments, Giangrosso V.S. at 4, 8-9.) 

In order to obtain two-carrier access to Nelson, 

Entergy i s constructing the Nelson spur build-out from the plant 

to a connection with SP's Houston-New Orleans l i n e near Lake 

Charles, LA. A schematic showing the Nelson spur i n r e l a t i o n to 

the KCS a.nd SP li n e s i n the area i s shown on page 6, ante. 

In the summer of 1995, Entergy conducted bidding f o r 

the Nelson coal tonnage not committed to BNSF-KCS. The bidding 

was predicated on completion of the Nelson spur i n October of 

1996, and d i r e c t SP access to the plant via the spur. A l l four 

c a r r i e r s that could p a r t i c i p a t e i n the movement of SPRB coal to 

Nelson a f t e r completion of the our (BNSF, UP, KCS and SP) were 

requested to submit bids f o r t h e i r i n d i v i d u a l portions of the 

movement to or from the gateways of Kansas C i t y and Fort Worth. 

A l l four c a r r i e r s submitted responsive bids, which gave Entergy 

four competitive r o u t i n g options for the Nelson coal tonnage: 

BNSF-Kansas City-KCS, UP-Kansas City-KCS, BNSF-Fort Worth-SP, and 

UP-Fort Worth-SP. These route a l t e r n a t i v e s are shown i n the 

schematic on the f a l l o w i n g page. 
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Schematic Of Routing Options For Movement Of PRB Coai To Nelson 
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The lowest through rate r e s u l t i n g from the July/August 

1995 bidding was via UP-Fort Worth-SP; the highest through race 

was via BNSF-KCS. SP'S bid from Fort Worth to the plant (which 

could be combined with e i t h e r Û 's or BNSF's bid from th*" mines 

to Fort Worth) was KCS's bid froru 

Kansas C i t y to the plant -- notwithstanding t h a t SP's length of 

haul i s 300 miles less than KCS'.' 

The proposed merger would convert the UP-Fort Worth-SP 

i n t e r l i n e route i n t o a s i n g l e - l i n e UP route. However, i t would 

e f f e c t i v e l y eJimmatt two of the other three i n t e r l i n e routes; 

UP-Kansas City-KCS and BNCF-Fort Worth-SP. The reason i s tha t i t 

would be contrary to UP's best i n t e r e s t s to short-haul i t s e l f by 

o f f e r i n g competitive rates f o r i t s portion of the i n t e r l i n e 

rou-^ 9S i n v o l v i n g KCS and BNSF. UP >?oulc. p a r t i c i p a t e i n both of 

these routes i n a d d i t i o n to i t s '-erred s i n g l e - l i n e route, 

which would enable i t t o co n t r o l the outcome. (Entergy Rebuttal, 

Giangrosso R.V.S. at 17-18, Weishaar R.V.S. at 11-12.) 

The BNSF-Fort Worth-SP route i s a more e f f e c t i v e 

competitive a l t e r n a t i v e than the BNSF-Kansas City-KCS route 

because BNSF's long haul i s via Fort Wcvth, and because KCS 

Id . at 17-19. 
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.'° In order to preserve the BNSF-SP route 

as ar e f f e c t i v e competitive a l t e r n a t i v e to the s i n g l e - l i n e UP 

route that would r e s u l t from the merger, Entergy requests 

imposition of a trackage righLc condition t h a t gives BNSF access 

to the Nelson plant via the 60-mile p o r t i o n of SP's Houston-New 

Orleans l i n e between Beaumont, TX and the connection with the 

Nelson spur near Lake Charles, LA. This w i i l preserve two 

competitive routes f o r the movement of SPRB coal to the Nelson 

plant. 

ARGUMENT 

The Board has broad a u t h o r i t y to impose conditions, 

including -rackage r i g h t s , to remedy the anti-competitive e f f e c t s 

of r a i l mergers th a t are otherwi.=e consistent w i t h the p u b l i c 

i n t e r e s t . The legal s-andards governing the imposition f 

conditions are well-established. As r s c e n t l y summarized i n the 

BN/Santa Fe decision, conditions w i l l be imposed i f the Board 

finds them necessary to ameliorate or eliminate harmful e f f e c t s 

of a merger such as a s i g n i f i c a n t reduction of competition i n an 

affected market, they are operationally f e a s i b l e , and they 

produce public benefits 'thiough reduction or e l i m i n a t i o n of the 

possible harm) outweighing i y reduction of the public b e n e f i t s 

produced by the merger. BN/Sar.ta Fe au 55-56. 

In addit;.n, a condition w i l l not be imposed unless i t 

i s narrowly tailored to remedy the adverse effects i t i s intended 

'° Entergy Comments, Giangrosso V.S. at 21-22; Giangrosso 
May 30 Dep. Tr. at 61, 54. 
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The ICC concluded that the merger would reduce these shippers' 

competitive options by negating their ability tc build out to a 

neutral carrier, and trackage rights were deemed an appropri .=ite 

remedy to maintain the competitive status quo. BN/Santa F-? at 

37-38, 58, 98.'' The conditions were carefully crafted to 

permit these shippers to maintain their existing build-out 

options, but not improve their p-:e-merger competitive situation. 

This wa3 accomplished in 3ach case by granting trackage rights in 

favor of a neutral carrier only to a point to which the shipper 

would retain the ability to build out, rather than to the 

shipper's plant. Id^ at 58 (OGE), 98 {PPO. 

The trackage r i g h t s condition requested by Entergy 

to preserve i t s e x i s t i n g White Bluf f build-out option i s 

f u n c t i o n a l l y I d e n t i c a l to the conditions granted i n favor of OGE 

and PPC i n BN/Santa Fe. BNSF, a neutral c a r r i e r , would receive 

trackage r i g h t s over the 127-mile portion of SP's Memphis-Houston 

l i n e between West Memphis and Pine B l u f f , AR, which i s the point 

at which the build-out would connect wi t h SP. BNSF would be able 

to use the trackage r i g h t ? to access the White B l u f f plant only 

via the build-out since the trackage r i g h t s would be conditioned 

upcn Entergy's completing the builr*-out. 

" The ICC also held that while OGE had other possible 
options such as the a b i l i t y to switch genf.ration between plants 
and between f u e l s , only the build-out option could e f f e c t i v e l y 
constrain rates f o r base-load movements. I d . at 68 The White 
Bl u f f plant i s also a baseload plant servino AP&L customers i n 
Arkansas, and i t i s not geographically sensi .ive to generation 
elsewhere i n the Entergy Corporation system. See Transcript of 
Mr. Giangrosso's A p r i l 10, 1996 deposition ("Giangrosso A p r i l 10 
Dep. Tr . ) at 10-11 . 
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itctfefC bv the inferyfe" enr _J e r . t i t i e c t t r e s e r v a t i o r . 

i.,u--.C-Oa- upt-wr. «.Fr = • - • ' 

,• bN.'Sontc Ffe. ar. eippropr.-.2te r c r tne-

ent;-competitive e f f e c t s • • ..• n.^rger on aoch £ shipper ..5 

:-ui^loer.": t ^ r r - e r ^ . t BNS: 

. ' i,c,*iiX*fect-.ox. 0i j . t i . t-'ifc i>u__o-out. •• 

One ,-uuire^entE : - r - m p o £ . t - c r =: j o n a i t i o n s . 

. ,..'.ocluc6 pub,!-'- i^ene-'.-.tE outweivnmc ary reauct-or r: 

, . , • •.•<--oe' BN S£.rt.c F'f t\ ^• 

. . . . . . t u.fc-- '.Jj • i t ' j poBez t i c tKaoe r . c r . t s 

. by E n t e r g y . The conc_'_--.' -.-c->._t r r r^ -u re 

. t i imt i.-*siufc/it .'fefeme-'t c..st e-_r.;.r.=te= r̂.-v 
1,. 1 K- - . P t r a t i o n c . • * - c t : t i . - t y c f £ucr. t r a c K s c e 

.i .e B l u f f , i - t.'.e p c i r . t ' .r.ere t he White 
. ,1 . . . . . u .,.^1 .v..o.d conn«cM. . r ' s Kempn.s-Hcustor. . i n e 

rhe " 2 - t u - J • p o i n t s l i s t e d m Appendix A t c t h e 5NbF 
. , / . y i e e n i t r / i t . 

- ] 7 -



public benefits by preserving the White B l u f f b u i i d - o u t option --

an option that e x i s t s today, but that unquestionably would be 

lo s t i f LP and SP merge. On tne other hand, the c o n d i t i o n would 

not cause any reduction whatsoever i n the publ c ben e f i t s 

otnerwise r e s u l t i n g from the merger, because i t would not 

increase Entergy's e x i s t i n g competitive options. Just as SP 

today cannot access the w h i t ^ B l u f f plant unless the build-out i s 

constructed, so BNSF would not be able to use the trackage r i g h t s 

to access the White B l u f f unless the build-out i s constructed. 

I f the build-out i s not constructed, BNSF w i l l not be able to 

serve the plant and Applicants w i l l s u f f e r no competitive harm. 

In short, the condition meets a l l of the l e g a l c r i t e r i a 

of the BN/Santa Fe decision, and i t i s squarely consistent w i t h 

the trackage r i g h t s conditions imposed i n that case i n favor of 

OGE and PPC. 

B. Enteigy has Made a S u f f i c i e n t Showing 
of Build-Out F e a s i b i l i t y to Warrant 
Imposition of the Requested Condition. 

Entergy has presented evidence demonstrating t h a t the 

build-out i s p h y s i c a l l y f e a s i b l e , that the rate reductions l i k e l y 

to r e s u l t from introducing service to the White B l u f f plant by a 

second r a i l c a r r i e r are more than s u f f i c i e n t to j u s t i f y the cost 

of constructing the b u i l d - o u t , and tha t , i n the absence of the 

proposed merger, Entergy would pursue the build-out option when 

i t s current contractual commitments to UP expire.'' This 

Entergy Comments, Giangrosso V.S. at 13-14; Weishaar 
V.S. at 5-10; Crowley V.S. at 9-11. 
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showing i s c l e a r l y s u t f i c i e n t to demonstrate t h a t the b u i l d - o u t 

is a competitive option that should be preserved by means of a 

trackage r i g h t s condition. 

In t h e i r A p r i l 29 Rebuttal, Applicants oppose Entergy's 

requested trackage r i g h t s condition on the ground th a t the White 

B l u f f build-out i s not feasible. However, given Entergy's prima 

fac i e showing, the Board simply need not resolve the f e a s i b i l i t y 

question d e f i n i t i v e l y at t h i s time. Absent the merger (or i f the 

requested trackage r i g h t ? condition i s imposed), Entergy w i l l 

i n v e s t i g a t e the build-out option thoroughly at the appropriate 

time: 1999, when i t s present contractual commitment of 100% of 

the White B l u f f coal tonnage to UP expires. The market 

conditions t h a t e x i s t at that time w i l l detennine whether the 

build-out i s economically feasible, and i f so, i t w i l l be pursued 

vigorously by Entergy. Regardless of whether i t i s u l t i m a t e l y 

constructed, the build-out c l e a r l y i s an e x i s t i n g competitive 

option f o r Entergy. This option w i l l b- l o s t ^orever i f UP and 

SP are allowed to merge without imposition of a condition t h a t 

preserves i t . ' * 

Applicants' attempt to dispute the f e a s i b i l i t y of the 

White B l u f f build-out i s not s u r p r i s i n g ; they have stonewalled 

almost every build-out option from the inception of t h i s 

proceeding. Pr i o r to the f i l i n g of comments by various p a r t i e s 

on March 29, 19°6, Applicants regarded only two build-outs or 

b u i l d - i n s as warranting 1-to-l coverage i n the BNSF Settlement 

Giangrosso May 30 Dep, Tr. at 8, 23-24, 37-38. 
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Agreement. One was a ten-mile build-out to serve three 

petrochemical facilities at Mont Belvieu, TX, and the other was a 

much shorter b u i l d - o u t to serve a Bayer f a c i l i t y at Eldon, TX.'̂  

As a resul'i. of the March 29 comments, two a d d i t i o n a l build-outs 

were included. One i s a p o t e n t i a l 8-mile build-out from a Union 

Carbide plant at North S e a d r i f t , TX, and the other i s a 2.7-mile 

build-out from two f a c i l i t i e s at Channelview, TX. Thus, 

Applicants have conceded " f e a s i b i l i t y " f o r only four very short 

build-outs on a l l of the 3,800 miles of UP and SP lines over 

which BNSF i s being granted trackage r i g h t s under the BNSF 

Settlement Agreement.'* 

Applicants purport to have applied the c r i t e r i a of the 

BN/Santa Fe decision i n assessing the f e a s i b i l i t y of p o t e n t i a l 

build-outs f o r purposes of determining whether the involved 

f a c i l i t i e s warrant i n c l u s i o n as • 2 - t o - l " points BNSF w i l l be able 

to serve under the BNSF Settlement Agreement. Applicants 

summarize these c r i t e r i a as follows at pp. 148-49 of UP/SP-230: 

[A] remedy i s appropriate whe.-e the shipper 
seeking the condition presents evidence that 
demonstrates (1) e i t h e r (a) t h a t a shipper 
had successfully used the t h r e a t of a b u i l d - i n 
as n e g o t i a t i n g lev-;rage, or (b) t h a t a b u i l d -
i n was p h y s i c a l l y viable and economically fea­
s i b l e and thus could have given the shipper 
leverage to negotiate for lower rates; (2) that 

According tc Applicants' Witness Peterson, 'not much 
track" was required f o r the Bayer b u i l d - o u t , and Applicants' 
counsel repreernted t h a t i t was a matter of •reestablishing an 
i n d u s t r i a l lead." See Transcript of UP Witness Peterson's 
deposition on May 8, 1996 ("Peterson Dep. Tr.") at 188-89. 

Applicants' Rebuttal, Vol. 1 (UP/SP-230) at 19-20; 
Peterson Dep. Tr. at 56, 260. 
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the leverage provided by the b u i l d - i n opportun­
i t y w i l l disappear as a r e s u l t of the merger; 
and (3) that other constraints a v a i l a b l e to the 
shipper are not as e f f e c t i v e as the b u i l d - i n 
opportunity. 

This i s ar overly narrow reading of the c r i t e r i a used 

i n assessing the OGE and PPC build-out options. OGE had used the 

build-out threat i n negotiations with ATSF that resulted i n 

reduced rates (BN/Santa Fe at 36), but PPC had not. The 

applicants i n BN/Santa Fe contended that the PPC build-out was 

not f e a s i b l e , and tha t neither ATSF nor PPC had ever factored 

the threat of a build-out i n t o any rate negotiations. I d . at 

38 n.52. In imposing a trackage r i g h t s condition "to maintain 

PPC's current competitive s i t u a t i o n as respects the prospective 

PNR bu i l d - o u t " , the ICC did not resolve the p a r t i e s ' dispute over 

f e a s i b i l i t y . Instead, i t held as follows ( I d . at 98): 

Though evidence i s c o n f l i c t i n g , the build-out 
option may be feasible. I f so, i t would have 
given PPC leverage to negotiate w i t h Santa Fe 
fo r lower rates. 

Thus, to meet the c r i t e r i a used by the ICC i n granting 

r e l i e f to preserve PPC's prospective b u i l d - o u t , a shipper need 

only show that i t has a p o t e n t i a l build-out option t h a t provides 

p o t e n t i a l n e gotiating leverage* that the merger would negate the 

competitive benefits of the build-out; and that the build-out may 

be f e a s i b l e . 

Entergy has c l e a r l y met these c r i t e r i a w i t h respect to 

the White B l u f f b u i l d - o u t . I t has indicated that i t plans to 

pursue the build - o u t option to obtain a competitive a l t e r n a t i v e 

to UP i n , when i t s current contractual commitments t o UP 
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w i l l expire and coal tonnage w i l l become avail a b l e f o r bidding. 

I t has also presented evidence that the build-out i s both 

p h y s i c a l l y feasible and economically j u s t i f i e d by the l i k e l y (and 

undisputed) rate reductions that would r e s u l t from t w o - c a r r i e r 

access to White B l u f f . 

In r e a l i t y , although Applicants pay l i p service to the 

BN/Santa Fe build-out c r i t e r i a , they have used only two fa c t o r s 

i n detennining whether a p o t e n t i a l build-out or b u i l d - i n i s 

" f e a s i b l e " : i t s length and whether the shipper has r e c e n t l y used 

the t h r e a t of the build-out i n rate negotiations w i t h UP or SP. 

This was confirmed by UP's witness Peterson; see Peterson Dep. 

Tr. at 56-57, 191-194. Mr. Peterson stated that UP regarded as a 

"long" build-out or b u i l d - i n anything over two or three miles 

( I d . at 193-194.) The Mont Belvieu b u i l d - i n i s 10 miles i n 

length but w i l l serve three shippers.'' The Bayer/Eldjn b u i l d -

out i s eight miles i n length, and .Mr. Peterson stated t h a t i t i s 

"̂  long b u i l d - o u t " that "could be b u i l t " although i t would be 

"expensive". f i d , at 192-193.) The Channelview, TX b u i l d - o u t 

was deemed f e a s i b l e because the t a c i l i t i e s "could be accessed by 

SP w i t h a r e l a t i v e l y minor amount of construction and expense." 

(Peterson V e r i f i e d Staten'.ent i n UP/SP-231 at 52.) 

I t i s clear from Mr. Peterson's deposition testimony 

that Applicants regard 10 miles as the absolute l i m i t f o r a 

Applicants could hardly claim the Mont Belvieu b u i l d - i n 
was not f e a s i b l e , since UP had already requested and received 
a u t h o r i t y to construct the l i n e from the ICC. Peterson Dep. Tr. 
at 186. 
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build-out tc be considerec feasible. This i s completely at odds 

with the BN/Sante Fe decision, i n which a 13-mile p o t e n t i a l 

build-out by OGE and a 2:.5-mile p o t e n t i a l build-out by PPC were 

both determined to be feasible for purposes of imposing trackage 

r i g h t s conditions.'^ Moreover, other buiid-outs from u t i l i t y 

power plants i n excess of IC miles i n length have recently 

occurred -- e.g., the :4-miie build-out by Westerr. Farmers 

E l e c t r i c Cor.pany i n Oklahoma and the 17-miie construction and 

r e h a b i l i t a t i o n buiid-out by Associatea E l e c t r i c Cooperative i n 

.f^.issouri. (Entergy Comments, Weishaar V.S. at 7 n.5.) 

Applicants also dispute f e a s i b i l i t y unless the threat 

of the build-out has a c t u a l l y been used i n r a t e negotiations 

w i t h i n the recent past. (Peterson Dep. Tr. at 191-192, 255.) 

While successful use of the threat cf a build-out m rate 

negotiations i s indeed persuasive evidence of f e a s i b i l i t y , the 

lack of such use i s not evidence of n o n - f e a s i b i l i t y . 

There are several reasons why a shipper who has a 

feasible build-out option .may not have used the t h r e a t of i t i n 

rate negotiations. The most obvious reason i s t h a t the shipper's 

t r a f f i c that p o t e n t i a l l y could move over a build-out i s 

c o n t r a c t u a l l y committed to the serving c a r r i e r on a long-term 

basis. A shipper simply has no reason to use the threat of a 

build-out u n t i l t r a f f i c i s available that w i l l j u s t i f y i t . 

PPC proposed a build-out 11.5 miles longer than the 21-
mile White B l u f f build-out proposed by Entergy. 
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5 Q. But t h a t ' s a c o n t r a c t n e g o t i a t i o n 

6 y o u ' l l , have up coming, r i g h t j 

7 A. We c e r t a i n l y w i l l . 

8 Q. So I take i t , i f I s t e p you t h r o u g h t h e 

9 v a r i o u s p a r t s on t h i s map, - r o u r answer would be 

10 t h e same as t o a l l , t h a t you j u s t h a ven't l o o k e d 

11 a t any of these s p e c i f i c i s s u e s about what t h e 

12 r o u t i n g would be? 

j_3 A. I t h i n k we've agreed t h a t we have not 

14 made a d e t a i l e d s t u d y , t h a t our p r e l i m i n a r y 

15 a n a l y s i s i n d i c a t e s t h a t t h i s i s a p r o j e c t w o r t h 

16 p u r s u i n g , and one t h a t E n t e r g y deserves t h e 

17 o p p o r t u n i t y t o take advantage of at w h a t e v e r 

18 moment i n ti m e i t i s a p p r o p r i a t e . 

Q. But i f I were t o t r y and go t h r o u g h and 

20 ask /ou about s p e c i f x c o b s t a c l e s or problems 

21 a l o n g t h e p o t e n t i a l r o u t i n g , you w o u l d n ' t be a b l e 

22 t o answer any of those q u e s t i o n s . 

23 A. That's c o r r e c t . 

24 Q. Okay. W e l l , y o u ' l l be g l a d t o know 

T c " h e n ' 
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1 ta:;:ing about a s n g l e - l m e UP v e r s u s m t e r l i - e 

2 3N KCS? 

3 BY MR. HESTER: 

4 Q. R i g h t . 

5 A. Yes. 

6 Q. And i s t.hat i n p a r t r e f l e c t e d because 

7 i t s r l o n g e r h a n ? 

8 A. Longer haul -nd a s i n g l e c a r r i e r . 

9 Q. R i g h t . And both of t h o s e would i n 

10 f a c t -- l e t me f , t r i k e t h a t and ask you another 

11 q u e s t i o n . Compared t o the s i t u a t i o n where you 

12 would have f o u r i n t e r c h a n g e o p t i o n s , i f you t h i n k 

13 abcut your current situatici at Nelson, would you 

14 aiso e x p e c t t h a t a s i n g l e - l i n e .xaul a l l the way 

15 frcm t h e Powder R i v e r Basm t o N e l s o n would bo 

16 able t o beat any cf those i n t e r c h a n g e o p t i o n s ? 

17 A. I'm not so sure of t h a t . What you have 

i o i J f o u r p o s s i b l e c o m p e t i t i v e r o u t e s , c o m p e t i t i v e 

19 r o u t i n g s i t u a t i o n s . And t o say t h a t a 

20 s i r . g l e - l i n e c a r r i e r w i l l always b e a t the balance 

21 of h a v i n g f o u r people competing f o r s e r v i c e , 

22 not w i l l i n g t c concede. 

23 Q. W e l l , I wa-.n't a s k i n g n e c e s s a r i l y 

24 whether i t would always be t r u e . I was a s k i n g 

25 ••:'r.--z you -vould expect, m a w o u l d n ' t you expect 

ALDERSON REPORTING COMPANY. INC. 
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1 t h a t t h e s i n g l e - l i n e c a r r i e r r u n n i n g f o r t h a t 

2 much l o n g e r d i s t a n c e would be a b l e t o o f f e r a 

3 r a t e t h a t i s l i k e l y t o beat any of t h e 

4 i n t e r c h a n g e o p t i o n s ? 

5 A. No, I wouldn't expect that:. I would 

6 expect t h a t t h e s i n g l e - l i n e c a r r i e r would have 

7 the 'owest c o s t . Whether or not he would share 

8 t h a t c o s t w i t h me as opposea t o t h e competing --

9 the premerged c c . n p e t i t i v e s i t u a t i o n , I s i m p l y am 

10 not prep'.*red t o acknowledge t h a t . 

11 Q. W e l l , i f he's got t h e l o w e s t c o s t , he's 

12 got th e most room t o be a g g r e s s i v e on r a t e s ? 

13 A. He's got the most room t i be a g g r e s s i v e 

14 on r a t e s , b u t he has no i n c e n t i v e t ,. share t h e 

15 r a t e s w i t h me i f he doesn't want t o . 

IS Q. W e l l , i f we t h i n k now about post 

17 merger, t h e UP/SP s i n g l e - l i n e h a u l would be 

18 f a c i n g a BN/KCS r o u t r n g as a c o m p e t i t i v e 

19 a l t e r n a t i v e . 

20 A. As a c o m p e t i t i v e a l t e r n a t i v e , b u t a t a 

21 cost much g r e a t e r than h i s , and t h e r e f o r e he does 

22 not have to give up as much of his sa ingj. 

23 Q. But you would expect t h a t UP/SF s i n g l e 

24 l i n e would b e a t a BN/KCS i n t e r c h a n g e ? 

25 A. I would expect t h a t t o be t h e case, but 

ALDERSON REPORTING COMPANY, L\C. 
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1 I wouldn't necessaril-., agree t h a t a BN/SP r o u t e 

2 might not y i e l d a lower c o s t t h a n a post merged 

3 UP s i n g l e - l i n e r a t e . 

4 Q. I s the r e a l p roblem w i t h t h e BN/KCS 

5 r o u t i n g t h a t 5N/KCS i s not a g g r e s s i v e m 

6 compet^ing f o r the t u s i n e s s ? _ ^ 

7 A. , -

8 

9 . -

10 

11 

12 • • • • 

13 

14 Q. When you say t h a t , you mean t h e --

15 A. KCS. 

Ig Q. Yeah, because you would e x p e c t , 

17 wouldn't you, t h a t a BN/KCS r o u t i n g , w hich i s 

18 -.bout 170 m i l e s s h o r t e r t h a n a UP/SP r o u t i n g c-er 

19 Fort Worth, c c u l d be a q u i t e c o m p e t i t i v e o p t i o n , 

20 wouldn't you? 

21 A. I f i t were a s i n g l e - l i n e c a r r i e r i t 

22 would be more c o m p e t i t i v e t h a n a s i n g l e - l i n e UP 

23 c a r r i e r v i a F o r t •Jorth, i f i t were s i n g l e l i n e . 

24 Q. And i n f a c t , i n yo u r r e c e n t b i d d i n g 

25 e x r e r i e n c e , you found r h a t SP b i d more 

ALDEPSON RF.PORTING COMPANY, INC. 
(202)2 39-2260 (800) FOR DEPO 

n n 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C. 20005 



1 t h e KCS l e g . So t h a t has i n f l u e n c e on i i 

2 a l t h o u g h , i t ' s not c o n t r o l l i n g . 

3 Q. Now, you s a i d .- ^ , 

4 

5 A. 

6 

7 Q. 

8 

9 

10 A. 

11 

12 

C e r t a i n l y i n our 

l i m i t e d case here of t a k i n g b i d s on a c o m p e t i t i v e 

s i t u a t i o n , we found t h a t t h e SP was more 

13 a g g r e s s i v e t h a n was t h e KCS. 

14 Q. Now. would you agree w i t h me t h a t p o s t 

merger, i f you had two s i n g l e - l i n e r o u t i n g s t o 

the N elson p l a n t , t h a t you would be b e t t e r o f f 

th a n i f you had f o u r i n t e r l i n e r o u t i n g s ? 

A. WeJ.l, I would agree t h a t I would have 

b a l a n c e d c o m p e t i t i o n i f I had two s i n g l e - l i n e 

r o u t i n g s v e r s u s one s i n g l e - l m e and one 

21 d o u t l e - l m e r o u t i n g . 

22 Q. W e l l , I was r e a l l y a s k i n g about i f you 

Chink about your s i t u a t i o n today, you've g o t f o u r 

i n t e r l i n - - como i n a t i o n s , r i g h t ? 

15 

16 

17 

18 

19 

20 

23 

24 

2 5 A- ^^'^^ 
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1 Q. And ~v c ' l e s t i c n i s -rfculd -̂.-ou agree -.vith 

2 me t h a t i f you had two s i n g l e - l i n e r o u t i n g s , a EN 

3 s i n g l e - l i n e r o u t i n g t o the PRB or f r o m t h e PRB t o 

4 Nelson, and a UP s i n g l e - l i n e r o u t i n g , t h a t ' s more 

5 e f f e c t i v e c o m p e t i t i o n f o r you t h a n t h e f o u r 

6 i n t e r c h a n g e o p t i o n s ? 

7 A. No. I'm not sure I would agree w i t h 

8 t h a t . I mean - -

9 ^. They are b o t h lower c o s t t h a n t h e 

10 i n t e r c h a n g e o p t i o n s , r i g h t ? 

11 A. W e l l , they are lower c o s t t h a n t h e 

12 i n t e r c h a n g e o p t i o n s , but what would t h a t do t o my 

13 d e l i v e r e d cost? What's i m p o r t a n t t o me i s T.y 

14 c o s t , not t h e i r c o s t . I t ' s what t h e y charge me, 

15 and t h e more c o m p e t i t o r s you have i n t h e 

16 

18 

19 

20 

21 

22 

23 

24 

m a r k e t p l a c e , the g r e a t e r p r e s s u r e t h a t p u t s on 

17 p r i c e . 

And so i f -- a r g u a b l y , two i s l e s s 

c o m p e t i t i o n t h a n f o u r . To c o n c l u d e t h a t I ' ve got 

the same or b e t t e r p r i c e advantage v i z h two than 

I do w i t h f o u r , I don't know t h a t I agree w i t h . 

I don't know t h a t I'm b e t t e r , I d o n ' t knew t h a t 

I'ra worse. But I w i l l not agree t h a t I'm 

b e t t e r . I may be i n d i f f e r e n t , b ut I don't know. 

;;;5 Q. Vou •.•.'ould agree -,hat -you -.-.'ould end '̂ p 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

w i t h two s i n g l e - l i n e c a r r i e r s t h a t •.-.•ould l i k e l y 

be ?.ble t o p r o v i d e the s e r v i c e at a l o w e r c o s t t o 

th e t i t h a n any of the i n t e r c h a n g e o p t i o n s you're 

d e a l i n g -with today? 

A. At a lower c o s t t o them, yes. I would 

agree ' v i t h t h a t . 

MR. HESTER: Why don't we t a k e a creak 

f c r a m i n u t e . I may be done. 

{Rec--s.) 

BY MR. HESTER: 

Q. Two more q u e s t i o n s . Do you have your 

statement t h e r e , page 13? The f i n a l sentence of 

the f i r s t p a r a g r a p h i s d i s c u s s i n g a Memphis barge 

e s t i m a t e , and you say t h a t when Mr. Gray r e c e i v e d 

the e s t i m a t e , he noted t h a t i t was, "meaningless, 

because t h e r e i s no barge t r a n s f e r f a c i l i t y a t 

Mer.this c a p able of h a n d l i n g barge c o a l 

movements." Do ycu see t h a t ? 

A. Yes . 

Q. And i s i t f a i r t o bj:y t h a t what made 

che quote meaningless d u r i n g t h e summer of 1994 

was t h a t you needed t o move the c o a l i m m e d i a t e l y ? 

A. Yes. 

Q. Over some l o n g e r t e r m , i t m i g h t w e l l be 

r : t 3 H i b l e --c c o n s t r - i c t a l a r g e - s c a l e ' u n l o a d i n g 

ALDERSON RliPORTESG COMPANY, INC. 
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1 r o u t e v e r s u s a s i n g l e - l i n e r o u t e . T h a t ' s why 

2 i t ' s l e s s c o m p e t i t i v e . 

3 Q. So your p o i n t i s t h a t t he s i n g l e - l i n e 

4 r o u t e i s more c o m p e t i t i v e because i t has l o w e r 

5 costs? 

6 A. Because -- yes, because i t has l o w e r 

7 c o s t s , and t h e r e f o r e can out -- l i k e l y , o u t b i d , 

8 more t i m e s t h a n n o t , u n l e s s t h e y guess wrong, get 

9 too greedy, t o would o u t b i d an i n t e r l i n e 

10 r o u t e . They are capable of d o i n g i t . 

11 Q. And i n your Footnote 14 a t t h e b o t t o m 

12 of the page, you say KCS has never been an 

13 a g g r e s s i v e c o m p e t i t o r f o r E n t e r g y ' s c o a l 

14 t r a f f i c . Do you see t h a t ? 

15 A. Yes. 

16 Q. And t h a t ' s t h e p o i n t we were d i s c u s s i n g 

17 b e f c r e , t h a t you j u s t haven't seen a g g r e s s i v e 

18 b i d d i n g from KCS? 

19 A. Yes. 

20 MR. HESTER: T h a n k y o u , 

2 1 M r . G i a n g r o s s o . T h o s e a r e a l l t h e q u e s t i o n s I 

2 2 h a %• e . 

23 MR. M I L L S : I have a t .-̂ w o n r e d i r e c t . 

24 x^XAMINATION BY COUNSEL FOR 

' . j ^ c " — ^ ^ ' ^ ^ t p c ' ' ' ' LEf-GUE ET L . 
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1 1994 of b r i n g i n g c o a l t o White B l u f f v i a 

2 r a i i , ' b a r g e and the b i d s you r e c e i v e d f r o m t h e 

3 B u r l i n g t o n N o r t h e r n and the barge companies a t 

4 t h a t t i m e , and a l s o based on t h e p r e l i m i n a r y 

5 a n a l y s i s t h a t you have done of t h e White B l u f f 

6 spur, do you have an o p i n i o n a t t h i s t i m e as t o 

7 which of those two o p t i o n s would be t h e l e a s t --

8 would be the mcst economical f c r E n t e r g y when t h e 

9 c u r r e n t i n t e r i m c o n t r a c t w i t h UP e x p i r e s "* ? 

10 A. The view r i g h t now i s t h a t t h e 

11 s i n g l e - l i n e r a i l movement would be more 

12 c o s t - e f f e c t i v e t h a n the combined r a i l / b a r g e 

13 movement of c o a l t o p l a n t . 

14 Q. By s i n g l e - l i n e r a i l , you mean i n c l u d i n g 

15 the c c n s t r u c t i o T . of the spur? 

16 A. I n c l u d i n g the c o n s t r u c t i o n of t h e 

17 spur. S i n g l e mode, i f you w i l l , v e r s u s a d u a l 

18 mode . 

19 Q. Why do you say t h a t ? 

20 A. W e l l , l a r g e l y because, I t h i n k , i f I 

21 l o c k by comparison at Cajun E l e c t r i c , a b i g u s e r 

22 of c o a l , on t h e M i s s i s s i p p i R i v e r , t h e i r 

23 d e l i v e r e d c o s t of -- t r a n s p o r t a t i o n c o s t of c o a l 

24 exceeds t h e t r a n s p o r t a t i o n c o s t s a t s i m i l a r l y 

75 -ri*:uated rlar.t?5 •'hat are s i n g l e 'node 
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1 c r a n s p o r t a c i o n mechcds. And moreover -- and I 

2 c h i n k t h a t ' s l a r g e l y because when you've got a 

3 s i n g l e mode c a r r i e r , a s i n g l e - l i n e c a r r i e r , t h a t , 

j u s t , t h e y have l e s s c o s t , and t h e y are more c o s t 

5 e f f i c i e n t t h a n i s a double h a u l move. 

MR. MILLS: I have n o t h i n g f u r t h e r . 

7 FURTHER EXAMINATION BY COUNSEL FOR 

8 UNION PACIFIC CORPORATION 

9 BY MR. HESTER: 

Q. Let me ask you a few q u e s t i o n s . T h i s 

4 

10 Q . 

11 judgment you made about Ca:jun E l e c t r i c , i s t h a t 

12 based on t h e d e l i v e r e d p r i c e you've seen f o r 

13 Canun E l e c t r i c ? 

14 A. I t ' s based on Cajun E l e c t r i c s 

15 t r a n s p o r t a t i o n c o s t s . 

I g Q. And how do you know what i t i s ? 

17 A. I t ' s on f i l e w i t h t h e L o u i s i a n a P u b l i c 

18 S e r v i c e Commission. 

Q. And where does i t source i t s coal? 

A. Out c f Powder R i v e r B a s i n . 

19 

20 

21 Q. BN o r i g i n ? 

22 A. BN o r i g i n t o St. L o u i s , H a l l S t r e e t 

23 t e r m i n a l S t . Lo u i s and barge, r i v e r tows t o New 

24 Roads, L o u i s i a n a . 

-«c Q. Does BN have an i n t e r e s t i n t h a t H a l l 
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w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

f o r t he P a r t i e s i n the a b o v e - e n t i t l e d m a t t e r , 

p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 
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10:05 a.m., Wednesday, May S, 19 96, and t h e 
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s i t u a t i o n s , i n d u s t r i a l s i t e N o . 2 a n d i n d u s t r i a l 

s i t e No . - - l e t ' s say i n d u s t r i a l s i t e N o . 2 h a s 

3 a h y p o t h e t i c a l b u i l d - o u t t o t h e SP l i n e . 

4 A . O k a y . 

3 Q. Now, I know you a l l have t r i e d t o 

6 d i l i g e n t l y f i n d out those s i t u a t i o n s where t h a t 

7 e x i s t e d and where i t d i d e x i s t you gave BN/Santa 

9 Fe access; i'J t h a t c o r r e c t ? 

Q A. '̂ '̂es, we searched f o r a l l t h o s e 

10 l o c a t i o n s and we've aareed t o open up I b e l i e v e 

11 f o u r l o c a t i o n s . 

12 Q. Four on top o f the how many d i d you 

13 open up b e f o r e t h a t , do you remember? 

,^ W e l l , i t ' s two on t o p o f -- two on t o p 

15 of t"wo . 

-g Q. So you searched a l l of UP and SP's 

17 system, e n t i r e systems, and you found o n l y f o u r 

p l a c e s t h a t t h e r e ' s p o t e n t i a l b u i l d - o u t s t h a t 

y o u ' r e g o i n g t o g i v e 3N/Santa Fe access to? 

A. That's a lo n g c o m p l i c a t e d i s s u e here 

21 and t h a t ' s too s i m p l i s t i c . I mean we s e a r c h e d 

22 t h e e n t i r e UP/SP system, we l o o k e d a t each 

23 b u i l d - o u t o p p o r t u n i t y t h a t we were aware o f , and 

24 t h e n d e t e r m i n e d those where t h e s h i p p e r had 

25 s u c c e s s f u l l y used the t h r e a t of a b u i l d - o u t t o 

ALDERSON REPORTING COMPANY, INC. 
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1 aet -- t o s u c c e s s f u l l y n e g o t i a t e b e t t e r r a t e s anc 

2 have, m f a c t , a p h y s i c a l l y f e a s i b l e b u i l d - c u t . 

3 And we i d e n t i f i e d -- when you s a i d two 

4 i n i t i a l l y , : was r e f e r r i n g t o t h e Mont 

5 B e l v i e u - B a y e r s i t u a t i o n , i t ' s a l l m the same 

6 area over east of Houston. And t h e n s u b s e q u e n t l y 

7 we have agreed t h a t we would a l l o w two more 

8 b u i l d - o u t s even though the c o n d i t i o n s t h a t I j u s t 

Q d e s c r i b e d r e a l l y i n my view w e r e n ' t n e t . But we 

1 0 

23 

24 

d i d I t t o p u t t h i s i s s u e t o r e s t cnce ana r o r 

11 a l l . 

12 Q. So you've g o t f o u r l o c a t i o n s where 

13 you're g o i n g t o g i v e BN/Santa Fe access due t o 

14 b u i l d - o u t p o s s i b i l i t i e s ? 

15 A. Yes. 

-_5 Q, Okay. Now, under t h e CMA agreement I 

17 b e l i e v e i s t h a t , i f a s h i p p e r f e l t t h a t he i s 

13 l o s i n g a b u i l d - o u t o p p o r t u n i t y , he can b r i n g an 

19 a r b i t r a t i o n c l a i m ; i s t h a t c o r r e c t ? 

2Q A. I would have t o go bac:< and read t h e 

21 CM.A. aareement 'which I'm not as i n t i m a t e l y 

f a m i l i a r w i t h as I s h o u i d have been because o f as 

I sav a l l our a p p l i c a t i o n work here m the l a s t 

few weeks. So : might need t o r e f e r cack t o 

t h a t . But I mean i t a l l o w s f o r n e g o t i a t i o n s 

ALDERSON REPORTING COMPANY, LNC. 
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2 0 

22 

2 3 

-> 5 

13 6 

1 I mean the f i r s t p a r a g r a p h I t h i n k 

2 a i v e s a gocd s t a r t t h e d e s c r i p t i o n m t h a t 

3 .,̂e -- w i t ho'It - u s t r e a d i n g t h i s , I mean I ' l l 

4 paraphrase i t and i n d i c a t e t h a t , you know, our 

5 e f f o r t s s t a r t e d w i t h i d e n t i f y i n g a l l s h i p p e r s 

5 w i t h p h y s i c a l l y v i a b l e and e c o n o m i c a l l y f e a s i b l e 

7 b u i l d - i n c r b u i l d - o u t o p t i o n s t h a t w o u i d be 

a e l i m i n a t e d as a r e s u l t of t h e r a e r g e r . 

9 Q. Can : i n t e r r u p t ? 

10 A. Sure. 

11 Q. I r e a l l y d i d n ' t want a g e n e r a l 

12 d i s c c u r s e , I was t a l k i n g s p e c i f i c a l l y about Mont 

13 B e l v i e u and Bayer. L e t ' s focus on t h o s e two. 

14 Mont . ^ e l v i e u , of course, the UP had gone t o t h e 

15 I n t e r s t a - e Commerce Commission and had r e c e i v e d 

16 a u t h o r i t y t o c o n s t r u c t a d d i t i o n a l l i n e i n t o t h e 

17 Mont B e l v i e u area; i s t h a t not c o r r e c t ? 

18 A. That IS c o r r e c t . 

Q. Had you s i g n e d c o n t r a c t s w i t h any o f 

the s h i p p e r s at Mont B e l v i e u a t the t i m e of t h e 

1 ae! j i c n t o merge, the agreement t o merge? 

A. I b e l i e v e t h a t we had, yes . 

Q. Some of the s h i p p e r s t h e r e o r a l l of 

24 the s h i p p e r s ? 

A. I don't know. I know t h a t -- i f you 
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,202)289-2250 18001 FOR DEPO 

1 m 1 4th ST.. N.W.. 4th FLOOR / WASHINGTON. D.C. 2000b 



1 £ 8 

1 Q. Had any t e n s t r u c t i o n begun? 

2 A Not :o my knov, l e d g e . 

3 Q- T u r n m c t o "he Bayer --

4 A. A l o t o f e n c i n e e r i n g d e s i g n w o r k had 

5 been done • 

6 Q . T u r n i n g t o t h e Bayer f a c i l i c y a t I 

7 b e l l eve. i C's C l d o n , T e x a s ; i s t h , c o r r e c t ? 

8 A . Yes . 

9 Q. Had UP gone t c t h e I n t e r s t a t e Commerce 

10 Comm 1 S3 i o n fo.. a u t r c r ' . t y t o c o n s t r u c t a l i n e - co 

11 t h t B a y e r f a c i l i t y ? 

12 A . I t h i n k -- I d o n ' t b e l i e v e we .^ad done 

13 Chat , no . I d o n ' t t h i n k t h a t was n e c e s s a r y . I 

14 c h i n k we were t a l k i n g a b o u t a muc""̂  s h o r t e r 

15 d i s t ance c f t r a c k ..ere . 

t ^ 
* W Q. .And you den t b e l i e v e i t was n e c e s s a r y 

17 t o g e t a u t h o r i t y f r o m t.he c o m m i s s i o n t o exte.nd 

18 l i n e by v i r t u e o f t h e s h o r t e r d i s c a n c e ? I r e a d 

19 y o u r s t a t e m e n t i n che r e b u t t a l , i t ' s page 55, you 

20 t a l k ed a b o u t Mont B e l v i e u , 55 t o '6. 

21 A. T h a t ' s wnat I'm r e r e a d i n g now. 

22 Q. T h a t ' s whv I'm a s k i n g a b o u t i c , b e c a u s e 

22 1 o. n ,' t see c e s u b s t a n c e .n c h e r e . 

2 1 A . I f r a n K l y d o n ' t knew w h e t h e r w i ' v e 

25 a c c t i r e d anv p r o p e r t y i n a s o o c i a t i c n w i t h t h e 

ALDER:iU:> REPORTING COMI.vN^', INC. 
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18 9 

1 Bayei . t u a t i o n o r n o t . 

2 Q. Tuat was my .-ext question, property. 1 

3 was a s k i n g a t o u t o p e r a t i n g a u t h o r i t y from the 

4 I n t e r s t a t e Commerce Commission. And I take i t 

5 vour answer t o t h a t i s you don't know whether or 

6 not you o b t a i n e d any o p e r a t i n g a u t h o r i t y e i t h e r ? 

7 A. No. I'm aware t h a t n e g o t i a t i o n s w i t h 

8 3 .vo- had gone f o r w a r d . They were v e r y a c t i v e 

9 l a s t w i n t e r and, i n f a c t , I'm no t r e a l l y sure 

10 much t r a c h was - e q u i r e d t h e r e a t 3a / e r . 

11 Q. Maybe y o u r c o u n s e l can e n l i g h t e n us as 

12 t o whether or n o t t h e r e was any p r o c e e d i n g 

13 b e f t r e -- a p p l i c a t i o n f i l e d w i t h t h e commission. 

14 MR. ROACH: S u b j e c t t o check I w i l l 

i : - r e p r e s e n t t o you t h a t t h i s was a m a t t e r or 

16 r e e s t a b l i s h i n g an i n d u s t r i a l l e a d and t h a t t h e r e 

17 was not a r e q u i r e m e n t of ICC a p p r o v a l . And I 

18 th:nk i t ' s i.n t h e work papers from che o r i g i n a l 

19 a p p l i c a t i o n . 

2 0 

2 1 

22 

2 3 

THE WITNESS: We t a l k e d about i t i n the 

c r i - i n a l a p p l i c a t i o n . 

MR. ROACH: The c o n t r a c t document i s m 

the work t a o e r s and I b e l i e v e i t a d v e r t s t o what 

24 I ;ust s a i d . 3 u t i n any case t h a t ' s my 

25 r e p r e s e n t a t i o n t o you and I ' l l cneck i t . 

ALDERSON REPORTING COMPANY, INC. 
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1 t e r r e n t o r 2 0 p e r c e .n t t o .-; e e p t e c u s i n e s s c r 

2 whatever. 

3 Q . I b e l i e v e \' o u have t e s t i f i e d t .t a t , i n 

4 the t o t a l i t y of t h e b u i l d - i n s i t u a t i o n s o r 

5 b u i l d - o u t s i t u a t i o n s t h a t you l o o k e d a t i n c r y i n g 

5 Co determine what were the a p p r o p r i a t e two-co-one 

7 places a t which t h e BN/SF would have r i g h t s c f 

S access of v a r i o u s k i n d s , t h a t vou u l t i m a t e l y have 

9 as cf now come up w i t h f o u r l o c a t i o n s where 

10 access t o Chose l o c a t i o n s by EN/SF i n che r e a l m 

11 of a b u i l d - o u t o r a b u i l d - i n has now been 

12 determ.ined t o be c a r t of the t r a n s a c t i o n . I 

13 r e f e r t o Mont B e l v i e u , Eldon, N o r t h S e a d r i f t f o r 

14 Unicn C a r b i d e , and the p l a c e where ARCO and 

15 L y c n d e l l are l o c a t e d whose name I c a n ' t q u i t e 

16 remeT.ber? 

17 A. Channelview. 

18 Q. Channelview. So Chose f o u r p l a c e s as I 

IS underscand i c are Che f o u r p l a c e s chac v'ou a l l 

20 .nave now agreed would be a c c e s s i b l e Co 5N/3F t o 

21 ser-.-e t h r o u g h a b u i l d - o u c were such a s i t u a t i o n 

2 2 t c a r i s e ; i n e t h e r words, t h e y have t h e r i g h t 

23 under your agreemenc wich them t o p a r t i c i p a t e m 

24 a b u i l d - o u c ; i s chat c o r r e c t ? 

25 A. W e l l , I don't b e l i e v e t h a t ' s p r e c i s e l y 

ALDERSON REPORTING COMPANY, INC. 
'202)239-2260 (8001 FOR DEPO 

1111 1 4th ST.. N.W , 4th FLOOR / WASHINGTON. O.C. 20005 



2 64 

1 c o m p e t i t i v e standpoi.nt. 

2 MR. ROACH: You s a i u Chevron, you meant 

3 ARCC. 

4 THE WITNESS: Ch, t Channelview? I'm 

5 s o r r y , d i d I say L y o n r t l l aud Chevron a t 

6 Channelview. I t s h o u l d be ARCO, I'm s o r r y . I do 

7 t h a t a l o t . 

a BY MS. HUGGLER: 

9 Q. But, g i / e n thac you t h i n k t h e 

10 l i k e l i h o o d t h a t chere a c t u a l l y c o u l d be a 

11 b u i l d - o u t a t t h a t l o c a t i o n i n v o l v i n g those two 

12 s h i p p e r s , t h a t i s e s s e n t i a l l y a c o s t l e s s a c t i v i t y 

13 t h e n , i s t h a t n ot r i g h c ? I f you don't r e a l l y 

14 b e l i e v e t h a t t h i s i s l i k e l y t o happen, i t does 

15 not r a i s e a j i g r i s k f o r 'J? t o have g r a n t e d t h a t 

15 p a r r i c u l a r r i g h t t o the BN/SF; i s t h a t c o r r e c t ? 

17 JV. A b i g r i s k as f a r as th e b u i l d - o u t ever 

13 happening? .My p e r s o n a i view i s t h a t I doubt chat 

19 e i c h e r b u i ] d - i . i would be -- would eve r happen. 

20 P r o b a b l y i c w i l l g i v e che cusccmers some 

21 a d d i t i o n a l agenda i t e m t c have m f u t u r e m.eerings 

22 and i t c o u l d work t o t h e i r advantage, p r o b a b l y 

23 w i l l work t o c h e i r advancage over cime. 

24 So I don't know ihac i c ' s c o s c l e s s t o 

2 5 UP. I c h i n k i c i s g o i n g te eosc us some money 

ALDERSON REPORTING COMPANY, INC. 
.202)289-2260 (800) FOR DEPO 

1 1 11 14th ST.. N W.. 4th FLOOR ' WASHINGTON, D.C. 20005 
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3 

10 

265 

over time cne way er a n o t h e r . I j u s t don't c h i n k 

i c was .necessary f r o m a c o m p e c i c i v e s t a n d p o i n t t o 

do chat. 

Q. Now, ac-.in I ' d l i k e t o s h i f t , i f I may, 

5 CO page 84 of your c e s t i m o n y , where t h e r e i s a 

heading c a l l e d s n o r t h a u l i n g . I n chat 

7 d i s c u s s i o n , i n m e e t i n g comments of Dr. Grimn, you 

say m the second sentence of t h e l a s t f u l l 

carc-.graph on t h a t page, a l l r a i l r o a d s have t a k e n 

steps t o p r e v e n t t h e i r b e i n g i n v o l u n t a r i l y s h o r t 

11 hauled, t h a t ' s i n . u o t e s , where t h i s would y i e l d 

12 i n e f f i c i e n t r o u t e s . Do you see t h a t ? 

13 A. Yes . 

14 Q. Could you e x p l a i n f o r me how a r a i l r o a d 

15 can be i n v o l u n t a r i l y s h o r t hauled? 

"5 A. W e l l , i t i s an u n u s u a l s i t u a t i o n and 

17 f r a n k l y t h a t was s o r t of p a r t o f our c r i t i c i s m of 

18 t h i s s e c t i o n of Mr. Grimm's work. He c i t e d some 

s i t u a t i o n s back i n the days of t a r i f f r o u t e s and 

r e a u l a t i o n s and so en where, you know, som.e v e r y 

c l e v e r r a t e person i n a c h e m i c a l company was a b l e 

t o f i n d a r a t e t o a s h o r t h a u l e d j u n c t i o n c r even 

23 a s h o r t h a u l d e s t i n a t i o n t h a t was maybe put i n t o 

24 compete w i t h t r u c k and t h e n you move t h e c a r t o 

25 t h e r e and t h e n you r e b i l l i t and s h i p i t f r o m 

ALDERSON REPORTING COMPANY, INC. 
;202)289-2260 I3C0I FOR DEPO 
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The timing of any such threat i.- necessarily r e l a t e d to the 

opportunity to use i t . ' * * 

In a d d i t i o n , the use of build-outs to obtain r a i l 

competition f o r captive f a c i l i t i e s i s a r e l a t i v e l y recent 

phenomenon, dating only from the m_d-1980£. For example, GSU 

(which at that time was not a f f i l i a t e d with Entergy Corporation) 

began consideration of the Nelson spur i n l a t e 1985, but did not 

even mention i t to the r a i l r o a d s involved u n t i l 1989, and did not 

s t a r t construction u n t i l 1995. As Enteroy's Witness Giangrosso 

noted at his A p r i l 10 deposition: 

This was rather new t e r r i t o r y f o r an e l e c t r i c 
u t i l i t y back then [ i n 1985], to be considering 
b u i l d i n g a r a i l spur, a build-out; and, as 
u t i l i t i e s are want f s i c l to do, a rather con­
servative bunch. And the f i r s t time you step 
out i n t o some new venture l i k e t h i s , you t r y 
to gather a l l the information you can. And I 
t h i n k that's what t h i s demonstrates they're 
doing. 

(Giangrosso A p r i l 10 Dep. Tr. at 30.) 

Because numerous factors may a f f e c t a shipper's timing 

with respect to active consideration of a build-out opportunity, 

i t i s wholly inappropriate to penalize a sYii per who has a 

p o t e n t i a l bu:Id-out option but who, f c r l e g i t i m a t e reasons, has 

Entergy i t s e l f has had no occasion to use the t h r e a t of 
the Wh.lte build-out i n any recent rate negotiations w i t h UP be­
cause a l l of the White B l u f f coal tonnage i s c o n t r a c t u a l l y 
committed to UP . Entergy w i l l pursue the build-out 
option vigorously when the opportunity arises to p t t White Bluf f 
coal tonnage up f o r b i d . (Giangrosso May 30 Dep. Tr. at 23-24, 
37-38 . ) 
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not yet revealed that option i n rate negotiations.^" Yet, t h i s 

i s exactly what Applicants' approach would do. 

The t h i r d f a c t o r a f f e c t i n g f e a s i b i l i t y , according to 

Applicants' reading of BN/Santa Fe, i s whether other a v a i l a b l e 

competitive constraints are more e f f e c t i v e than the build-out 

opportunity. Entergy has demonstrated c l e a r l y t h a t a build-out 

i s the most e f f e c t i v e competitive option f o r the t r a n s p o r t a t i o n 

of SPRB coal to White B l u f f . White B l u f f i s a baseload plant, 

the operation of which i s not sensitive to generation elsewhere 

on the Entergy system. (Giangrosso A p r i l 10 Dep. Tr. at 9-11.) 

As the ICC held i n BN/Santa Fe with respect to OGE, only i n t r a ­

modal r a i l competition (introduced i n t h i s case by means of a 

build-out) can be e f f e c t i v e i n constraining the l e v e l of r a i l r o a d 

coal rates f o r a baseload power plant. BN/Santa Fe at 68. 

Applicants have argued that r a i l - b a r g e t r a n s p o r t a t i o n 

i s a more e f f e c t i v e means of introducing competition f o r SPRB 

coal moving to the White B l u f f plant than a bu i l d - o u t . However, 

Entergy's r e b u t t a l evidence demonstrated that a r a i l - b a r g e 

movement of coal to White B l u f f would r e s u l t i n s u b s t a n t i a l y 

higher delivered costs than those l i k e l y to r e s u l t from the 

i n t r o d u c t i o n of intramodal r a i l competition via the proposed 

buil d - o u t . See Entergy Rebuttal, Giangrosso R.V.S. at 7-8, 11-

°̂ Entergy began consideration of the White B l u f f build-out 
i n e arly 1995 (nearly years before i t could be used), and 
began discussing i t w i t h SP before the announcement of the UP/SP 
merger. (Entergy Comments, Giangrosso V.S. at 13-14; Entergy 
Rebuttal, Giangrosso R.V.S. at 4-5.) 
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13; Weishaar R.V.S. at 3-5; Crowley R.V.S. at 2-8. See, also, 

Giangrosso May 30 Dep. Tr. at 74-75. 

Applicants' extremely narrow view of what co n s t i t u t e s a 

"feas i b l e " build-out must be rejected by the Board as inconsis­

t e n t with applicable precedent i n BN/Santa Fe. The Board should 

reaffir r r . the c r i t e r i a i t used i n granting a trackage r i g h t s 

condition t c preserve PPC's build-out i n BN/Santa Fe, i . e . , when 

a shipper presents a prima facie case of f e a s i b i l i t y , as Entergy 

has i n t h i s case, the Board should impose a trackage r i g h t s 

condition designed to preserve the competitive status gup with 

respect to the build-out. 

As a matter of p o l i c y , t h i s approach i s preferable to 

re q u i r i n g absolute proof of economic f e a s i b i l i t y unless the 

shipper has successfully used the threat of a b u i l d - o v t i n recent 

rate negotiations, as proposed by Applicants. Merging r a i l r o a d s 

always have an incentive to define feasi. ^ l i t y as narrowly as 

possible i n order to avoid the imposition of trackage r i g h t s 

conditions to preserve any build-out options, Entergy's 

suggested approach nohes the market, rather than r e g u l a t i o n , 

the ultimate a r b i t e r of f e a s i b i l i t y . I f the c o n d i t i o n requested 

by Entergy i s imposed, and UP is r e a l l y convinced that a White 

B l u f f build-out i s not f e a s i b l e , i t w i l l not be influenceo by any 

attempt by Entergy to use the build-out threat i n f u t u r e rate 

negotiations, and Entergy w i l l receive no bene f i t from the b u i l d -

out option unless i t proceeds wit h actual construction. I f 

conditions change and the build-out u l t i m a t e l y i s not 
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economically f e a s i b l e , i t w i l l not be b u i l t , BNSF w i l l not gain 

access to the White Bluf*= plant, and UP w i l l not be harmed by the 

condition. Thus, a balancing of the competition-preserving 

benefits to Entergy against the p o t e n t i a l harm to Applicants 

requires t h a t the condition be granted. 

C. The CMA Agreement's A r b i t r a t i o n Provision, 
Even I f Extended to Non-CMA Members, Is 
Not an Adequate Remedy f o r Enterqy. 

Applicants' recent settlement agreement with BNSF and 

the Chemical Manufacturers Association ("CMA") ("CMA Agreement") 

contains a provision under which CMA members who have f a e i i i t i e s 

e xclusively served by UP and who seek the r i g h t to b u i l d out from 

such f a c i l i t i e s to a point on the SP (or vice versa) to which 

BNSF w i l l have trackage r i g h t s under the BNSF Settlement 

Agreement i n order to obtain two-carrier service may seek 

a r b i t r a t i o n of the f e a s i b i l i t y of t h e i r b u i l d - o u t claim by the 

Board." Such a r b i t r a t i o n may be sought w i t h i n one year 

following consummation of the UP/SP merger, or one year f o l l o w i n g 

-̂ In his recent deposition, UP Witness Peterson was asked 
by counsel f o r the Department of Justice to confirm t h a t granting 
c o n d i t i o n a l trackage r i g h t s to BNSF to preserve a shipper's 
build-out option would be e s s e n t i a l l y costless, and would not 
subject UP to s i g n i f i c a n t r i s k . Mr. Peterson e s s e n t i a l l y 
confirmed t h i s , although he made a lame attempt to argue th a t 
such a condition would not be t o t a l l y costless: "Probably i t 
w i l l give the customers some a d d i t i o n a l agenda item to have i n 
future meetj.ngs and i t could work to t h e i r advantage, probably 
w i l l work to t h e i r advantage over time." (Peterson Dep. Tr. at 
264-65.) 

" The CMA Agreement is appended to Volume 1 of Applicants' 
Rebuttal. The build-out a r b i t r a t i o n p rovision appears i n Section 
13, on pages 4-5 of the CMA Agreement. 
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the e x p i r a t i o n of a contract covering the t r a f f i c i n issue that 

was i n e f f e c t on the date of the CMA Agreement ( A p r i l 18, 1996). 

The legal standard to be applied by the Board i n any such 

a r b i t r a t i o n i s stated as follows i n Section 13 of the CMA: 

The standard for r e l i e f s h a l l be the p r i n c i p l e s 
witn regard to build - i n s a r t i c u l a t e d by the 
I n t e r s t a t e Commerce Commission i n Finance Docket 
No. 32549, Decision served Aug. 23, 1995, or, i f 
more favorable to the Shipper, any p r i n c i p l e s 
with regard to build - i n s a r t i c u l a t e d by the STB 
i n the Control Case [Finance Docket No. 32760]. 

Although t h i s a r b i t r a t i o n p r ovision i s l i m i t e d to CMA 

members. Applicants have stated that they are prepared to extend 

the same remedy to other shippers should the Board " f i n d cause to 

do so". (Applicants Rebuttal, Volume 1 at 20.) 

As a r t i c u l a t e d by BNSF Witness K a l t , the purpose of the 

CMA Agreement's a r b i t r a t i o n provision i s to provide a neutral 

mechanism to resolve disputes over whether a shipper w i t h a 

build-out option should be treated as a 2 - t o - l shipper to which 

BNSF has access i n order to preserve competition.'^ Indeed, Dr. 

Kalt lauds the a r b i t r a t i o n provision as being consistent with the 

essential purpose of the BNSF Settlement Agreement: 

In the event of disputes, public p o l i c y con­
siderations over the proi.-ection of competi­
t i o n imply that settings which, economically, 
s a t i s f y the c r i t e r i a of a 2-1 l o c a t i o n should 
be protected with replacement service from 
BN/Santa Fe. ( I d . at 9.) 

These p o l i c y considerations c l e a r l y mandate t h a t the 

CMA Agreement's a r b i t r a t i o n remedy be extended to cover non-CMA 

See BNSF's A p r i l 29, 1996 Response to Inconsistent and 
Responsive App l i c a t i o n s , etc. {BNSF-55), KaJ.t V.S. at 8-9. 
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members. A shipper such as Entergy, who has made a prima fa c i e 

showing that i t has a feasible build-out opportunity to a point 

on one of the l i n e s over which BNSF w i l l receive trackage r i g h t s 

under the BNSF Agreement, i s e n t i t l e d , at a minimum, to have i t s 

claim f o r r e l i e f decided by an independent forum at the 

appropriate time (when i t s present contractual commitments to UP 

expi r e ) . 

I f the Board extends the CMA Agreement's a r b i t r a t i o n 

provision to cover non-CMA members, Entergy submits th a t the 

a r b i t r a t i o n standard needs f u r t h e r d e f i n i t i o n . Consistent wi t h 

the r e l i e f accorded to PPC i n BN/Santa Fe, a shipper should be 

required only to make a credible prima facie showing of 

f e a s i b i l i t y i n order to p r e v a i l . This would involve a basic 

cost-benefit analysis of the kind Entergy has submitted w i t h 

respect to the White B l u f f build-out, and a reasonable 

explanation as to why the build-out has not previously been 

pursued or used i n ra t e negotiations with UP cr SP (as the case 

may be). 

Because Entergy has already made t h i s kind of prima 

facie showing cf f e a s i b i l i t y , i t should not be required to go 

through an a r b i t r a t i o n process. There i s no need f o r f u r t h e r 

regulatory involvement to resolve the f e a s i b i l i t y dispute w i t h 

respect to the White B l u f f build-out. Having already made at 

least as strong a showing of f e a s i b i l i t y as PPC made i n BN/Santa 

Fe, Entergy i s now e n t i t l e d to the same k i i • of trackage r i g h t s 

condition. Consistent wi t h t h t National Transportation Policy, 
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i n p a r t i c u l a r 49 U.S.C. § 10101a(l;,^- t h i s w i l l allow market 

forces to determine the ultimate extent to which Entergy w i l l 

b e n efit competitively from i t s White B l u f f b u i l d - o u t option. 

I I . A BEAUMONT-LAKE CHARLES TRACKAGE RIGHTS 
CONDITION IS NECESSARY TC PRESERVE EXISTING 
COMPETITIVE ROUTING OPTIONS FOR NELSON COAL. 

Entergy committed substantial c a p i t o l funds to 

construction of the Nelson spur i n the expectation t h a t i t would 

have four competitive routing options for the SPRB coal: 

Route Ra i l Mileage 

• UP-Kansas City-KCS 1,537 

• BNSF-Kansas City-KCS 1,576 

• BNSF-Fort Worth-SP 1,654 

• UP-Fort Worth-SP 1,747 

A schematic of these routes i s shown on page 12, ante. 

Tht proposed merger would convert the i n t e r l i n e UP-SP 

route via Fort Worth to a s i n g l e - l i n e UP route. Because UP would 

not w i l l i n g l y shcrtliaul i t s ow. s i n g l e - l i n e route, the merger 

wouid e f f e c t i v e l y deprive Entergy of two of the four routes 

l i s t e d above: the UP-KCS route via Kansas C i t y , and the BNSF-bF 

route via Fort Worth. The BNSF-SP route i s l i k e l y to be the most 

competitive i n t e r l i n e route, because i t would give BNSF i t s long 

haul and because KCS i s a high-cost c a r r i e r . Thus, the loss of 

This paragraph d i r e c t s the Board to "[ a ] How, to the 
nusiximum extent possible, competition and the demand f o r services 
to e s t a b l i s h reasonable rates f o r tr a n s p o r t a t i o n by r a i l . " 
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t h i s route would r e s u l t i n the loss of the most e f f e c t i v e 

competition f o r UP's s i n g l e - l i n e route. 

The bidding i n the summer of 1995 f o r incremental 

Nelson coal tonnage confirmed that the least competitive of the 

four current i n t e r l i n e r outing options f o r Nelson coal i s the 

BNSF-Kansas City-KCS route. The winning bid was UP-Fort Worth-

SP. The a v a i l a b i l i t y of a neutral .3P af: a second d e s t i n a t i o n 

c a r r i e r obviously caused UP to compete vigorously f o r the Nelcon 

business over the Fort Worth gateway. 

From a competitive standpoint, Entergy i s be t t e r o f f 

with the four i n t e r l i n e routes i t has ava i l a b l e today f o r Nelson 

coal tonnage than i t would be a f t e r a UP/SP merger, when i t would 

have av a i l a b l e one s i n g l e - l i n e route and, as a p r a c t i c a l matter, 

one i n e f f e c t i v e i n t e r l i n e route (BNSF-KCS). The four i n t e r l i m ^ 

routes create a competitive balance t h a t would not e x i s t a f t e r 

the merger." SP would then no longer be n e u t r a l , and only two 

e f f e c t i v e routes would remain. One would be UP's s i n g l e - l i n e 

route, and the other would be the i n t e r l i n e route t h a t produced 

the highest through rate of the four r o u t i n g combinations 

involved i n 1995 Nelson bidding (BNSF-KCS). In futu r e bidding 

fo r Nelson coal tonnage, UP would not have to compete vigorously 

with a BNSF-SP route. I t s only competition would be the BNSF-KCS 

route, which, as previously noted, i s a high-cost route. Despite 

the cost advantages of UP's s i n g l e - l i n e route, UP w i l l only bid 

what i t has to i n order to beat an i n e f f i c i e n t i n t e r l i n e route. 

Giangrosso May 30 Dep. Tr. at 64 

-31-



Becai.'SG woult no longer he-v̂ e to take a BNSF-SP rou t i n g via 

Fort Worth s e r i o u s l y as a compet.itive t h r e a t , the like.l'_, r e s u l t 

i s that Entergy's threugh rates w i l l be higner than they would 

hav.2 been absent of the merger. 

Applicants argue that because the BNSF-KCS I n t e r l i n r 

route via Kansas C.rty i s 170 miles shorter t'-.an the pcst-merger 

UP s i n g l e - l i n e route via •"'ort Worth, UP would r i s k losing the 

business to BNSF-KCS unless i t offers Enteryy a competitive rate 

from the Fort Worth gateway that Entergy could combine with a 

BNSF rate from the mines to Fort Wo "th i f so requested by 

Entergy. This argument i s f a l l a c i o u s for ^ev^ral reasons. 

F i r s t , as 're have previously shown, the 3NSF-KCS route 

s not l i k e l y t o provide vigor JUS competition f o r UP's sinc''e-

l i n e rc^ce. Moreove: , "lere i s no rationaJ. reason wny U? v.'ould 

choose an i n t e r l i n e . • nq with BNSF over i t s own 1700-mile 

s i n g l e - l i n e route as i t s primary vehicle f o r competing with the 

BNfiF-KCS route. Nor i s there any r a t i o n a l reason why Entergy 

would rt>'.iest a bid from bP only via an i n t e r l i n e r o u t i n g -- and 

ê 'en i f i t d i d , UI would c e r t a i n l y submit a bi d v i a i t s s i n g l e -

l i n e r o u t i n g . UP -nay well give hntergy a bi d from the Fort Wcrt.T 

gateway i f ah,ked, but i t would c e r t a i n l y also submit a s i n g l e -

l i n e bid whi>-h i t w. aid view as i t s best opportunity to capture 

(or r e t a i n ) t.he Nelson business. 

F i n a l l y , given the 1700-mile to distance from the 

PRE mines to the Nelson plants, 170 miles i s not a s i g n i f i c a n t 

d i f f e r e n t i a l - Applicants' own in-house coal marketing witness. 
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Mr. Nock, has acknowledged t h i s , he t e s t i f i . - d wi^h that f o r long-

haul coal movements from SFRB o r i g i n s , routes d.:.ffering i n length 

oy "onlv 239 miles . . . can be competitive w i t h one another" 

(Emphasis supplied ).^* 

Because the merger wculd create a new s i n g l e - l i n e route 

fo r the t r a n s p o r t a t i o n of SPRB coal to Nelson where only 

i n t e r l i n e routes e x i s t today, i t i s impossible to c r a f t a 

condition that would Pxactly p i t serve the pre-merger cempetitlve 

status quo. However, the next best thing would be to restore a 

mea-Ture of balance between post-merger competitive options by 

impoiino a trackage r i g h t s c c d i t i o n i n favor of BNSF, thereby 

pr e f e r v l i i g at least two competitive rcutes 27 

I I I . THE BOARD SHOULD REQUIR:' A '<EDUCT:CN 
OF TifE TRACKAGE RIGHTS FtES SET FCRTtl 
TN THE BNSF SETTLEMENT AGREEMENT. 

Assuming the Board agrees th a t the BNSF Settlement 

Agreement i s an appropriate ve i i i c l e f o r imolamenting Entergy's 

requesttd trackage r i g h t s conditi'in:-;, the Boaid should also 

2* Applicants' Rebuttal (UP/SP-231), V . i r i f i e d Statement of 
Willi?m z.. Nork at 52 ; ••-^'^timony concerning conditions requested 
by Te.ia? . ' t i l i t i e s E l e c t r i c Compar.i ). 

Another way tc pie.-erve something aproximating the present 
competitive s i t u a t i o n would he to impose a cond i t i o n r e q u i r i n g UP 
to maintain a competitive proportional r a t e f o r the former SP 
portion of the movement from Fort Worth t o ti;e plant. ^Entergy 
Rebuttal, Giangrosso R.V.S. at 19.) However, a trackage r i g h t s 
condition i s preferable because i t wntild approximate Nel..-on'? 
present competitive circumstances, yet allow f u t u r e competitive 
forces to determJ.ne Nelson rate l e v e l s . 
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require the compensation terms of the Settxement Agreement to be 

(.mended, insofar as they would apply to BNSF coal t r a i n s moving 

over the trackage r i g h t s to and from the connections wit h the 

White B l u f f and Nelson build-outs, to approximate more cl o s e l y 

UP/SP's relevant costs incurred with respect to such BNSF 

operations. Otheirwise, BNSF w i l l be i n h i b i t e d unnecessarily i n 

i t s a b i l i t y to compete e f f e c t i v e l y f o r Entergy's coal t r a f f i c . 

The compent-ation payable by bNSF under the Settlement 

Agreement f o r bulk t r a f f i c (which includes coal t r a i n s ) i s 3.0 

m i l l s per gross ton-mile -- which i s the equivalent of . n i l l s 

per net or revenue ton-mile i n the case of t r a i n s handling v;hite 

B l u f f coal tonnage, and m i l l s per revenue ton-mile i n the 

case of t r a i n s handling Nelson coal tonnage. As indicated i n the 

Entergy Comments, payment of trackage r i g h t s compensation at t h i s 

l e v e l would over-compensate UP/SP for the relevant costs caused 

by BNSF's operations on these l i n e s , and thus would give the 

merged e n t i t y an unduf advantage i n competing f o r movements to 

the White B l u f f and nelson p\ants." 

'̂ he appropriate compensation l e v e l f o r u n i t - t r a i n coal 

t r a f f i c , as developed by Entergy's Witness Crowley, 'c 1.48 per 

gross ton-mile which i s equals UP/SP's va r i a b l e cost ( i n c l u d i n g a 

return on invfcStme ) caused by BNSF's use of the relevant SP 

l i n e st:-,ments to reach tl.e White Bluf f and Nelson build-outs. 

A l t e r n a t i v e l y , Mr. Crowley has estimated BNSF trackage r i g h t s 

See Entergy Comments; Crowley V.S. at 19-20, Weishaar 
V.S. at 21-23; Argument at 23-25. 
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compensation based on the f a i r market value of the SP roadway 

assets t h a t would be acquired by UP as a r e s u l t of the merger. 

This r e s u l t s i n a s l i g h t l y higher compensation l e v e l of 1.8 m i l l s 

peT gross ton-mile.'"^ 

Mr. Crowley presented s i m i l a r testimony on behalf of 

several other shippers and shipper organizations i n a d d i t i o n to 

Entergy. In t h e i r A p r i l 29 Rebuttal f i l i n g . Applicants disputed 

the basis f o r Mr. Crowley's c a l c u l a t i o n of the appropriate l e v e l 

of compensation BNSF should pay under the BNSF Settlement 

Agreement. Entergy w i l l not separately respond to Applicants' 

arguments here, but rather adopts the response made by the 

Western Coal T r a f f i c League ("WCTL") i n i t s b r i e f i n t h i s 

proceeding. 

Entergy joins WCTL and the numerous other shipper 

groups and government e n t i t i e s i n urging the Board to idopt a 

meaningful cost-based trackage r i g h t s compensation standard. 

Fees tha t are not based on costs, such as those "negotiated" 

by BNSF and UP/SP i n t h e i r Settlement Agreement, simply w i l l 

not produce the kind of e f f e c t i v e intramodal competition Entergy 

seeks f o r the movement of coal to the White B l u f f and Nelson 

plants . 

Entergy Comments.. Crowley v.S. at 20, 24-27 and Exhibits 
TDC-4) and (TDC-6). The alternative- method of compensation 

was developed~To address the ICC's preference f o r the use of f a i r 
market value f o r return on investment, depreciation, and v a r i a b l e 
costs f o r roadway maintenance and operating costs when calcu­
l a t i n g trackage r i g h t s compensation. See RN/Santa Fe at 88-91. 
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CONCLUSION 

Entergy seeks nothing m.ore than the preservation of i t s 

e x i s t i n g competitive options f o r the movement of SPRB coal to the 

White B l u f f and Nelson power plants. Because the proposed UP/SP 

merger would eliminate these options, i t i s i r e o n s i s t e n t w i t h the 

public i n t e r e s t . 

I f the Board determines that the proposed UP/SP merger 

should be approved, the Board should exercise i t s d i s c r e t i o n and 

ali-wrd Entergy r e l i e f from the anti-competiti^-e e f f e c t s of the 

merger through the imposition of trackage r i g h t s conditions (or 

the imposition of appropriate amendments to the BNSF Settlement 

Agreement) th a t would enable BNSF to access the White B l u f f and 

Nelson plants v i a the build-outs described i n t h i s b r i e f . 

Respectfully submitted. 
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3 Finance Docket No. 32760 
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9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 
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13 Wed.iesday, A p r i l 10, 1996 

14 D e p o s i t i o n of ROY A. GIANGROSSO, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

16 f c r t h e .A p p l i c a n t s i n t h e abo ve - ent i 11 ed m a t t e r , 

17 p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

18 sworn by JAN A. WILLIAl 3, a N o t a r y P u b l i c i n and 

19 f o r t h e D i s t r i c t of ^c^umbia, t a k e n a t the 

20 o f f i c e s of S l o v e r & L o f t u s , 1224 Sev e n t e e n t h 

21 S t r e e t , N.W., W a s ^ i . ^ j f u , D.C , 20036, a t 
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23 p r o c e e d i n g s b e i n g t a k e n down by Ste n o t y p e by 
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1 s u b s i d i a r i e s ? 

2 Q. Yes. 

3 A. The g e n e r a t i n g system of E n t e r g y i s 

4 d i s p a t c h e d cn an economic b a s i s . And t h e energy 

5 i s used t h e n t o supp l y t h e v a r i o u s needs of t h e 

6 t o t a l system. And energy can be -- w i t h i n 

7 c o n s t r a i n t s , w i t h i n s e v e r a l d i f f e r e n t 

8 c o n s t r a i n t s , i t ' s e c o n o m i c a l l y d i s p a t c h e d . 

9 But t h e r e are c e r t a i n c o n d i t i o n s of 

10 r e l i a b i l i t y and t r a n s m i s s i o n l i n e c o n s t r a i n t s 

11 which a f f e c t t he a b i l i t y t o move e l e c t r i c i t y 

12 f l u i d l y t h r o u g h o u t t h e system, t h r o u g h o u t t n e 

13 whole g e o g r a p h i c a l area s e r v e d by t h e E n t e r g y 

14 C o r p o r a t i o n . 

15 Q. And a c t u a l l y y o u r q u e s t i o n t o me 

16 exposed something t o me I d i d n ' t know and I 

17 s h o u l d . Can you t e l l me t h e s t a t e s m w h i c h the 

18 E n t e r g y system has f a c i l i t i e s ? 

3_9 A. Enter g y o p e r a t e s i n Arkansas, 

20 M i s s i s s i p p i , L o u i s i a n a , and t h e E a s t e r n p a r t of 

21 Texas. I t serves p a r t s of a l l o f t h o s e f o u r 

22 s t a t e s . 

23 Q. And r o u g h l y how many n u c l e a r u n i t s does 

2 4 I t have? 

25 A. L e t ' s see, t h e r e a r e two u n i t s i n 

ALDERSON REPORTING COMPANY, INC. 
1202)289-2260 (800) FOR UEPO 

n n 14th ST., N.W,, Ith FLOOR / WASHINGTON, D.C, 20005 
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1 Arkansas, one i n M i s s i s s i p p i , and two i n 

2 L o u i s i a n a . 

3 Q. And t h e n r o u g h l y how m.c.ny gas and o i l 

4 f i r e d u n i t s does i c have? 

5 A. Many. I r e a l l y on t h s o r d e r of 30, 

6 3 0 t o 40, somewhere i n t h a t -,^.nge. 

7 Q. And, when you say t h a t t h e e l e c t r i c i t y 

8 i s e c o n o m i c a l l y d i s p a t c h e d , what do you mean by 

9 t h a t phrase? 

10 A. Meaning t h e l o w e s t c o s t energy -- t h e 

11 l o w e s t c o s t f u e l i s burned f i r s t t o produce 

12 e l e c t r i c i t y . When I say t h e l o w e s t c o s t f u e l , i n 

13 the most e f f i c i e n t u n i t . I mean u n i t e f f i c i e n c y 

14 i s a f u n c t i o n , s u o j e c t t o t h e c o n s t r a i n t s t n a t I 

15 t a l k e d about e a r l i e r meaning system r e l i a b i l i t y 

16 and t r a n s m i s s i o n l i n e c o n f i g u r a t i o n s . 

17 Q. So l e t ' s t h i n k a g a i n about t h e f a c i l i t y 

18 a t White B l u f f . Would t h e r e be o c c a s i o n s when 

19 E n t e r g y might b r i n g i n e l e c t r i c i t y f r o m o t h e r 

20 p a r t s of i t s system i n t o t h e l o c a l area t h a t ' s 

21 s e r v e d by t h e White B l u f f p l a n t ? 

22 A. You're g e t t i n g v e r y g e o g r a p h i c a l l y 

23 c o n s t r a i n e d when you say t h a t . I mean White 

24 B l - f f i . ; t u t i n the teur. t r y s i d e . 

25 Q. What do you t h i n k of as t h e g e o g r a p h i c 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

I , i l iHtn ST., .N( W., ..tn r t O O f i / wASn iNoTON. u . C . 20005 
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1 area t h a t w h i t e B l u f f serves? 

2 A. White B l u f f i s a g e n e r a t i n g -- a major 

3 g e n e r a t i n g f a c i l i t y , a b a s e l o a d g e n e r a t i n g 

4 f a c i l i t y of Arkansas Power Fc L i g h t Company. And 

5 i t ' s a v a i l a b l e t o s e r v e f u n d a m e n t a l l y a l l of 

6 Arkansas Power i L i g h t Company's e l e c t r i c needs, 

7 i t ' s not g e o g r a p h i c a l l y s e n s i t i v e o t h e r t h a n as 

8 I've j u s t d e s c r i b e d . 

9 Q. And does Arkansas Power & L i g h t o p e r a t e 

10 i n more than one s t a t e i n t h e area? 

11 A. No. Arkansas Power & L i g h t o p e r a t e s i n 

12 the s t a t e of Arkansas. 

13 Q. Okay. And does t h e White B l u f f 

14 f a c i l i t y a l s o from t i m e t o t i m e s e r v e as a source 

15 of e l e c t r i c i t y t h a t goes o u t s i d e t h e s t a t e of 

16 Arkansas? 

17 A. From ti m e t o t i n e , t h a t can happen. 

18 Q. And are t h e r e a l s o t i m e s when t h e 

19 E n t e r g y system w i l l b r i n g e l e c t r i c i t y i n t o 

20 Arkansas t h a t ' s b e i n g g e n e r a t e d f r o m o t h e r 

21 f a c i l i t i e s o u t s i d e of Arkansas? 

22 A. That can happen. 

23 Q. And i s t h a t an ongoing phenomenon? 

24 A. Generax^y speaKing -- well, '-

25 t o say. I t can happen e i t h e r way. 

ALDERSON REPORTING COMPANY, INC. 
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30 

a v a i l a b l e u n t i l 1995. What was t h e reason t h a t 

c o n s i d e r a t i o n began as e a r l y as 1985 of what you 

were g o i n g t o do w i t h t h i s spur? 

A. T h i s was r a t h e r new t e r r i t o r y f o r an 

5 e l e c t r i c u t i l i t y back t h e n , t o be c o n s i d e r i n g 

b u i l d i n g a r a i l spur, a b u i l d - o u t ; and, as 

u t i l i t i e s are want t o do, a r a t h e r c o n s e r v a t i v e 

bunch. And t h e f i r s t t i m e you s t e p o ut i n t o some 

new v e n t u r e l i k e t h i s , you t r y t o g a t h e r a l l t he 

i n f o r m a t i o n you can. And I t h i n k t h a t ' s what 

11 t h i s d e m o n s t r a t e s t h e y ' r e d o i n g . 

3_2 Q. Now, i n r e t r o s p e c t does i t end up 

13 t c k i n g G u l f S t a t e s l o n g e r t h a n you would have 

14 l i k e d t o g e t t h i s spur i n p l a c e ? 

15 A. No. I t h i n k G u l f S t a t e s suspended t h e 

16 need f o r c o n s t r u c t i n g t h i s spur once t h e y reached 

17 what t h e y b e l i e v e d t o be a s a t i s f a c t o r y i n t e r i m 

18 a< ment, i f you w i l l , w i t h B u r l i n g t o n 

19 N o r t h e r n . And, once t h a t o c c u r r e d i n 1992 or 

20 once i t became obvi o u s t h a t t h e y were g o i n g t o 

21 g e t a. c o n c e s s i o n from t h e BN t n a t was 

22 s a t i s f a c t o r y t o them, th e y backed o f f and de l a y e d 

t h e c o n s t r u c t i o n f o r a w h i l e , u n t i l i t became 

e v i d e n t t h a t i t c o u l d be done and done 

23 

24 

25 e c o n o m i c a l l y . 

ALDERSON REPORTING COMT^ANY, INC. 
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a v a i l a b l e u n t i l 1995. What was t h e re a s o n t h a t 

c o n s i d e r a t i o n began as e a r l y as 1985 of what you 

were g o i n g t o do -/.ith t h i s spur? 

\. T h i s was r a t h e r new t e r r i t o r y f o r an 

e l e : t r i c u t i l i t y back then, t o ba c o n s i d e r i n g 

b u i l d i n g a r a i l <^our, a b u i l d - o u t ; no, as 

u t i l i t ^ t ^ s a r t want t r do, a r a t h e r c o n s e r v a t i v e 

bunch. And the f i r s . me you seep o u t .into some 

new v e n t u r e l i k e t h i s you t r y t o '^ather a l l t h e 

i n f o r m a t i o n you <:an. And I t h i n k t h a t ' s what 

t h i s d e m o n s t r a t e s t h e y ' r e d o i n g . 

Q. Now, i n r e t r o s p e c t does i t end up 

t a k i n g Gull: S t a t e s l o n g e r t h a n you wo u l d have 

l i k e d t o get t h i s spur i n place.-

A. No. I t h i n k Gulf S t a t e s suspended t h e 

need t o r c o n s t r u c t i n g t h i o spur once t h e y reached 

what t h e y b e l i e v e d t o be a s a t i s f a c t o r y i n t e t i m 

agreement, i f you w i l l , ^ i t n B u r l i n g t o n 

N o r t h e r n . And, once t h a t o c c u r r e d i n 1592 or 

once i t be^tme c b v i c s t h a t t h e y were g o i n g t o 

get a c o n c e s s i o n f r o m the BN ::hat was 

s a t i s i a c t o r y t o them, they ba-ked o f f and d e l a y e d 

the c o n s t r u c f . i o n f o r a w h i l e , u n t i l i t became 

e v i d e n t t h a t i t c o u l d be done and done 

ec'.^nomi c a l l y . 

ALDERSON REPORTING COMPAN̂ /, INC. 
(202)289-2260 (800) FOR DEPO 

1111 1 4th ST.. N.W., 4th FLOOR / WASHINGTON. D . C , 20005 
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1 e n g i n e e r i n g ^ssues. 

2 A. That's c o r r e c t . 

3 Q. And so at t h i s p o i n t , whether er not 

4 t h i s merger gees f o r w a r d , H n t e r g y has net made a 

5 d e c i s i o n as t o whether or n o t i t would go f o r w a r d 

6 w i t h t h e b u i l d - o u t ? 

7 A. That's c o r r e c t , because i t ' s not even 

a w i t h i n a t i m e h o r i z o n w i t h w hich we would proceed 

9 w i t h o b t a i n i n g c o r p o i ' t t e funds f o r a p r o j e c t 

10 which i s s e v e r a l years down t h e r o a d . And we've 

11 p o i n t e d out on many o c c a s i o n s b e f o r e , we would 

12 w a i t f o r the economics and l e t t h e market 

13 d e t e r m i n e what we would do. 

14 Q. And a t t h i s p o i u t , you're not sure 

15 whether t h e economics would s u p p o r t a b u i l d o u t ? 

16 A. Based upon what we t h i n k we know a t t h e 

17 moment, I t h i n k the economics would s u p p o r t a 

18 b u i l d o u t . 

19 Q. Anc when you say what you know at t h e 

20 moment, are you r e f e r r i n g tD the e x h i b i t t h a t we 

21 marked as E.chibit 2 t o your f i r s t d e p o s i t i o n ? 

22 A. 1 don't remember what we marked as 

23 E x h i b i t 2, but based upon t h e p r e l i m i n a r y work 

24 t h a t we've done t o da t e , we have reason t o 

25 b e l i e v e t h a t i t woul.d be economic. C e r t a i n l y i t 

ALDERSON REPORTING COMPANY, LNC. 
'2021289-2260 (800) FOR DEPO 

n i l 1 4th ST.. N.W.. 4tn FLOOR ."ASHINGTON. D.C. 20005 
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1 A. That's c e r r e c t , b u t Mr. H e s t e r , I don't 

2 knew t h a t i t r e a l l y m a t t e r s , whether i t ' s a 

3 m i l l i o n a m i l e or 5 mi I 1ion^a^mi1e. I don't know 

4 what t h a t m a t t e r i s t t t h i s whole i s s u e . The 

5 xssue i s one of o p p o r t u n i t y . I t ' s n o t one of 

6 c o s t . , _^ 

7 Q. What i f I t was 5 m i l l i o n a m i l e ? I t 

8 would be l e s s f e a s i b l e , w o u l d n ' t i t ? 

9 A. I f - t were 5 m i i r i o n d o l l a r s a m i l e , i t 

10 p r e b a b l y w o u l d n ' t get b u i l t , b u t t h e economics 

11 would d e t e r m i n e i t wouldn't g e t b u i l t , not t h e 

12 whim of t h e r a i l r o a d . 

13 Q. I'm not going t o debate w i t h you t h e 

14 bro a d e r i s s u e s , but I do want t o e s t a b l i s h t h e 

15 f a c t u a l p r o p o r t i o n . I f i t c o s t s you $2 u i i l l i m a 

16 m i l e , t h a t ' s a l e s s a t t r a c t i v e o p p o r t u n i t y f o r 

17 ycu t h a n i f i t co s t s $1 m i l l i o n a m i l e ? 

18 A. I t depends on what t h e p o t e n t i a l 

19 s a v m g s m i g h t b e i n I f i C 

20 produced t w i c e the savings t h a t a m i l l i o n d o l l a r 

21 a m i l e p r o j e c t would produce, i t m i g h t be j u s t as 

22 e c o n o m i c a l . That's the i s s u e , Mr, He s t e r . The 

23 i s s u e i s t h e v a l u e at the t i m e t h e p r o j e c t would 

24 move f o r w a r d and the d e c i s i o n were b e i n g made. 

25 E n t e r a y i s srrr.ply -.sking f o r t h e o p p o r t u n i t y t o 

ALDERSON REPORTING COMPANY, INC. 
(202!2a9-2260 (8001 FOR OE^O 

n n 14th ST., N.W , 4ih FLOOR WASHINGTON, D.C, 20005 
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1 be able t c make t h a t d e c i s i o n . 

2 Q. R i g h t . And you don't know how much i t 

3 wou:.d c o s t , do you? 

4 A. And I don't know how much t h e s a v i n g s 

5 would be, e i t h e r . 

6 Q. But you don't know how much i t -vould 

7 c o s t . 

8 A. But I don't know how much t h e s a v i n g s 

9 wculd be. 

10 Q. Answer my q u e s t i o n . You d o n ' t know how 

11 much i t would c o s t . 

12 A. N e i t h e r do I know how much i t would 

13 cost nor do I know what the s a v i n g s would be. 

14 Q. z^nswer the q u e s t i o n , p l e a s e . So you 

15 dcn't know now much i t would c o s t ? 

16 A. l a n s w e r e d t h a t . 

17 Q. What was the answer. 

18 A. N e i t h e r do I know how much i t would 

19 cost n c r how much the s a v i n g s w o v l d be. 

20 Q. Okay, okay. And b o t h of t h o s e t h i n g s 

21 would have t o be d e t e r m i n e d b e f o r e you would know 

22 i f - t made sense t c b u i l d i t out? 

23 A. Th a t ' s c o r r e c t , and i t never w i l l be 

24 b u i l t i f E n t e r g y does not have t h e o p r o r t u n i t y t o 

2 5 r e ?. t h t h a t y. o i n t . 

ALDERSON REPORTING COMPANY, INC. 
(2021289-2260 (SCO) FOR DEPO 

n i l 14th sr. . N.W.. 4t;i FLOOP , WASH.IVIGTON. D . C . 20005 
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1 A. And you've s a y i n g r h a t t h e r e are no 

2 o t h e r f a c i l i t i e s a v a i l a b l e ? I m.ean, I'm n o t 

3 aware of what you're s a y i n a ^ J ^ u t I'm s a y i n g so 

4 what? 

5 Q. You haven't s t u d i e d i t one way or t h e 

6 o t h e r ^ ^ 

7 A . I t h i n k we've a l r e a d y e s t a b l i s h e d t h a t 

8 we'"e not made a d e t a i l e d a n a l y s i s of t h e 

9 p r o j e c t , t h a t t he i s s u e i s " b n e of o p p o r t u n i t y . 

10 Q. And t h e c o s t s would : u s t have t o be 

11 f i g u r e d out l a t e r ? 

12 A. The c o s t s and s a v i n g s would have t o be 

13 weighed one age-inst t h e o t h e r t o d e t e r m i n e i f t h e 

14 s a v i n g s are p o s i t i v e or n e g a t i v e . But w i t h o u t 

15 the o p p o r t u n i t y , the customers of t h e s t a t e of 

16 Arkansas i r e t h e ones t h a t are g o i n g t o be 

17 d i s a d v a n t a g e d . 

18 Q. W e l l , you do have a c o n t r a c t t e r m w i t h 

19 Union P a c i f i c t h a t p r o v i d e s f o r 

20 a t the e x p i r a t i o n of t h e i n t e r i m c o n t r a c t , 

21 r i g h t ? 

22 A. There i s some g r e a t q u e s t i o n about 

23 t h a t , Mr. He s t e r , because t h e r e seems t o be, as 

24 we d i s c u s s e d e a r l i e r , c o n s i d e r a b l e d i s a g r e e m e n t 

2 5 a s t o 
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SPI-21 

A 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI ' ̂ CTFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

BRIEF OF 
THE SOCIETY CF THE PLASTICS INDUSTRY, INC. 

1. INTRODUCTION 

The Society of the Plas t i c s Industry, Inc. (hereinafter 

generally r e f e r r e d to as "SPI"), r e s p e c t f u l l y submits i t s B r i e f 

i n opposition co the a p p l i c a t i o n of the Union P a c i f i c Corporation 

(UP) , et a l . , and the «oiitĥ  n Pa c i f i c R a i l Corporation (SP) , et 

a l . . seeking approval of the Surface Transportation Board f o r 

a u t h o r i t y t o merge. As an a l t e r n a t i v e to denial of merger 

a u t h o r i t y , SPI r e s p e c t f u l l y urges the Board to require 

d i v e s t i t u r e of one set of the p a r a l l e l tracks and rei«*-ed 

f a c i l i t i e s running from the Mexican border to the eastern 

gateways of Chicago, Memphis, St. Louis and New Orleans i n order 

to am.eliorcte the adverse ef,"..cts or competition between and 

among r a i l c a r r i e r s which otherwise would flow from the proposed 

merger. SPI submits t h i s B r i e f i n accordance w i t h 4 9 U.S.C. 

§§ 11341, et seq., the reguxations promulgated at 49 C.F.R. la L t 



1180, and the decisions governing t h i s proceeding issued by the 

I n t e r s t a t e Commerce Commission and t h i s Board.-' 

SPI r e s p e c t f u l l y submits that the record amply demonstrates 

that ( i ) the tra n s p o r t a t i o n of p l a s t i c s resins i s an important 

market which warrants Board consideration and p r o t e c t i o n i n t h i s 

proceeding; ( i i ) UP and SP dominate the p l a s t i c s resins market; 

( i i i ) a merger of Applicants would y i e l d increased market power 

i n the merged c a r r i e r adverse to the p l a s t i c s industry; (iv) the 

agreement between Applicants and BNSF w i l l not preserve r a i l 

competition i n the Gulf Coast p l a s t i c s market, but rather w i l l 

reduce competition by making the BNSF dependent upon UP/SP f o r 

service to points accessed under che agreement; and (v) 

d i v e s t i t u r e of the Texas/Louisiana Gulf Coast l i n e s would 

eliminate any anticompetitive impact on the p l a s t i c s industry, 

while maintaining the sub.-itantial majority of purported benefits 

of the proposed merger. 

SPI incorporates herein i t s evidence and arguments submitted 

i n SPI-11, as corrected i n SPI-12 and SPI-15, and i t s conments on 

i'' The ICC Termination Act of 1995, Pub. L. No. 104-88, 109 
Stat. 803 (the A c t ) , which was enacted on December 29, 1995, and 
took e f f e c t on January 1, 1996, abolished the I n t e r s t a t e Commerce 
Commission (ICC) and tra n s f e r r e d c e r t a i n functions and 
proceedings to the Surface Transportation Board (Board). Section 
204(b)(1) of the Act provides, m general, that proceedings 
pending before the ICC on the e f f e c t i v e date of that l e g i s l a t i o n 
s h a l l be decided under the law i n e f f e c t p r i o r t o January 1, 
1996, insofar as they ir.volve functions retained by the Act. 
This pleading relates to a proceeding that was pending w i t h the 
ICC p r i o r t o January 1996, and t o functions that are subject 
to Board j u r i s d i c t i o n pursuant to sections 11323-27 of the Act. 
Therefore, t h i s pleading c i t e s to the law i n e f f e c t p r i o r t o the 
Act, and c i t a t i o n s are to the former sections of the st a t u t e , 
unless otherwise indicated. 



the CMA settlement which amended the BNSF agreement, SPI-16 and 

^ SPI-18 ( e r r a t a ) . SPI endeavors i n t h i s B r i e f to r e f r a i n from 

r e p e t i t i o n of matter which appears i n i t s p r i o r submissions, 

except i n summary fashion ns app.ropriate, and s p e c i f i c a l l y 

incorporates by reference SPI's c i t a t i o n to the applicable lega l 

standard, SPI-11 at 6-13.̂ ' In t h i s B r i e f , SPI addresses the 

issues i n contention as framed by the a p p l i c a t i o n , SPI's 

Comments, and the r e b u t t a l and other submissions. 

I I . SPI'S INTEREST IN THE MERGER 

A. Identification of SPI and ProductB of Interest 

SPI i s the major trade association of the p l a s t i c s industry. 

I t s members consist ot more than 2,000 companies which supply raw 

materials, process or manufacture p l a s t i c s and p l a s t i c s products, 

and engage i n the manufacture of machinery used t o make p l a s t i c 

•A products or materials of a l l types. The p l a s t i c s industry i s one 

of the leading economic sectors of the United .States, SPI-11 at 

i i - i i i ; and SPI's members are responsible f o r an estimated 75% of 

t o t a l sales of p l a s t i c s materials and p l a s t i c products i n t h i s 

country.-

Plastics resins, STCC 28211, the primary material of 

i n t e r e s t to SPI i n t h i s proceeding, constitu*-e approximately 52 

2' I n general, c i t a t i o n s to .SPI's p r i n c i p a l submission of 
March 29, 1996 r e f e r t o SPI's Comments, SPI-11, by page number, 
which i n t u r n c i t e to the evidentiary record. 

^ The standing of an industry association t o represent i t s 
memliers on matters of common i n t e r e s t i s w e l l recognized, 
p a r t i c u l a r l y i n regulatory proceedings. See. e q., Warth v. 
"el d i n . 422 U.S. 490, 511 (1975); Hunt v. Washingtor State Apple 
Advertisinq Comm'n. 432 U.S. 333, 343 (1977). 



b i l l i o n pounds of r a i l r o a d t r a f f i c , amounting to almost 300,000 

carloads of t r a f f i c i n 1994. See Crowley, SPI-11, V.S.-4 at 6. 

The overwhelming m a j o r i t y of p l a s t i c s resins production (70% of 

r a i l o r i g i n a t i o n s . Id.) occurs i n the Texas/Louisiana Gulf Coast 

region, and the two primary r a i l r o a d s which handle p l a s t i c s 

resins at o r i g i n are the Union Pa c i f i c and the Southern P a c i f i c . 

Moreover, t r a n s p o r t a t i o n i s second only t o raw materials among 

the cost elements f o r p l a s t i c s resins, amounting t o approximately 

20% of the delivered costs. See Bowles, SPI-11, V.S.-2 at 2. 

SPI, on behalf of i t s member companies, thereby has a substantial 

i n t e r e s t i n the proposed merger of the UP and SP. 

SPI s p e c i f i c a l l y addresses the impact of the propcsed merger 

on producers of polyethylene (PE) and polypropylene (PP). At 

^ over 33 b i l l i o n pounds of production, these resins c o n s t i t u t e the 

y m a j o r i t y of the production of p l a s t i c s resins, other than l i q u i d , 

which are the b u i l d i n g blocks f o r the f a b r i c a t i o n of tiiousands of 

products u t i l .zed by industry and consumers i n countless 

applications. See L i p p i n c o t t , SPI-11, V.S.-l at 4 and Table 

V I I I . 

PE and PP also are extremely important t o Applicancs. They 

are the two highest volume commodities handled by the UP ( i f not 

both Applicants) i n the Gulf Coast. SPI-11 at 13; and by volume, 

these materials c o n s t i t u t e nearly h a l f cf the Gulf Coast 

chemicals group t r a f f i c meeting the Applicants' "5C/10 screen"-

The 50/10 screen e n t a i l s commodities f o r which UP and SP 
each accounted t o r at least 10% of Texas/Louisiana r a i l 

(continued...) 
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t o i d e n t i f y commodi* ies f o r which the merger raises concentration 

concerns. Peterson UP/SP-23 at 233-235. Consequently, the 

app l i c a t i o n i t s e i f extensively addresses the impact of the merger 

on the PE and PP i n d u s t r i e s , (see e^g^, v e r i f i e d statements of 

Peterson, Barber and Spero, UP/SP-23) . 

Considering that PE and PP co n s t i t u t e the major p l a s t i c s 

resins, that they are major commodities handled by Applicants, 

and that Applicants have viewed the impact of the merger on 

producers of these materials as s i g n i f i c a n t , the Board must 

consider the t r a n s p o r t a t i o n of PE and PP as a major 

tr a n s p o r t a t i o n market important to t h i s proceeding. Unless 

otherwise stated, reference herein to " p l a s t i c s resins" means 

polyethylene and polypropylene.-

B. Settlement By Applxcants With CMA 

Does Not Addreas Or Resolve SFI'a Concerns 

In t h e i r r e b u t t a l submission, Applicants t o u t a settlement 

agreement entered i n t o with the Chemical Manufacturers 

-(...continued) 
o r i g i n a t i o n s and UP and SP together accounted f o r more than 50% 
of those o r i g i n a t i o n s . Peterson, U''/SP-23 at 233. 

- For a n a l y t i c a l purposes of t h i s B r i e f , SPI has combined data 
fo r PE and PP on a weighted basis i n proportion co production 
volumes (71.3% f o r PE and 28.7% f o r PP, according to data set 
f o r t h by witness L i p p i n c o t t . SPI-11, V.S.-l at Table V I I I ; accord 
Ruple, SPI-11, V.S.-3 at 5-7). Combining PE and PP was accepted 
by Applicants' witnesses Spero, UP/SP-2J1, R.V.S.-23 at 22, and 
Peterman, UP/SP-231, R.V.S.-16 \ t 4-5. SPI continues to u t i l i z e 
the 1994 capacity and production data, as contained i n .SPI-11, 
since 1994 i s the base year f o r t r a f f i c analysis and the SPI 1994 
data has been unchallenged by Applicants. (Peterman, UP/SP-231, 
R.V.S.-16, u t i l i z e s 1995 data. That data i s consistent wi t h the 
1994 data, subject t o minor variances based upon source and the 
d i f f e r e n t year.; 



Association (CMA), pursuant to which Applicants amended t h e i r 

trackage r i g h t s agreement wit h the Burlington Northern/'Janta Fe 

(BN )̂ and CMA agreed to withdraw from the merger proceeding, 

UP/SP-219, as resolving competitive concerns. UP/SP-230 at 215. 

To a l l a y possible confusion due to some overlap i n membership 

between the two organizations and a common i n t e r e s t i n the Texas 

and Louisiana Gulf Coast production area, SPI i n Further Comments 

submitted A p r i l 29, 1996, d e t a i l e d to the Board that the 

chemicals industry and the p l a s t i c s industry are not synonymous, 

and that the settlement by CMA does not address or resolve the 

competitive problems which would be caused by a merger of the UP 

and SP as i d e n t i f i e d i n the Comments of SPI. See SPI-16. SPI 

also noted t h a t the re'..edial points i d e n t i f i e d i n CMA's comments 

( i t s "UP-SP Merger Concerns & Remedies"), by i t s own admission, 

did "not address a l l of the l i k e l y anti-competitive e f f e c t s of 

the merger," I d . at 12, c i t i n g CMA-7 at 4. SPI also furnished 

the Board w i t h a d e t a i l e d analysis demonstrating _hat the CMA 

settlement f a i l s to resolve ten (10), and part of the eleventh, 

of the 13 ways i d e n t i f i e d by CMA i n which the proposed merger 

would reduce competition, SPI-16 at 9-11. 

CMA member reaction to the settlement has been dramatic. 

The settlement has been repudiated by a number of i n d i v i d u a l 

members of CMA, a l l w i t h plants i n the Gulf Coast, as r e f l e c t e d 

i n the statements associated wvth SPI-16 from CertainTeed 

Corporation, CONDEA Vista Company, Fina O i l and Chemical Company, 

The GEON Company, Huntsman Corporation, Montell USA, I.nc, 



P h i l l i p s Petroleum Company and Union Carbide Corporation. 

A d d i t i o n a l l y , a num.ber of p l a s t i c s and chemical i n d u s t r y members 

independently f i l e d with the Board t o renounce the CMA 

settlement, including Arizona Chemical Company, The Dow Chemical 

Company (DOW-20) , Form.osa Plastics Corporation (FOR-2) , Montell 

USA, Inc. (MONT-5) , Quantum. Chemical Corporation (QCC-4) and 

Shell Chemical Company (SHL-5^ . Within the past few days, the 

Louisiana Chemical Association (LCA), the chemical industry's 

state association, advised the Board that i t too i s t r c l e d by 

the proposed mei^^^ the UP/SP-BNSF trackage r i g h t s agreement, 

and that LCA supports a d i v e s t i t u r e remedy. See Appendix 1. 

Without intending to belabor the issue, i n consideration of 

the reliance placed by Applicants on the CMA settlement, SPI 

believes i t may assist the Boa ."d to appreciate why the industry 

fin d s the CMA settlement to be so d e f i c i e n t to have an 

understandi^-ig of the process by which the settlement was reached. 

InforTiation concerning the CMA process was developed through 

deposition of JJeorge R. Speight, Jr , Sta f f Executive t o the CMA 

D i s t r i b u t i o n Committee. 

In b r i e f , the o r i g i n of the settlement i s found i n the 

approval of the CMA Executive Committee of the eight points of 

"concern" to associate w i t h the CMA comments, CMA-7, and i t s 

aut h o r i z a t i o n to the CMA D i s t r i b u t i o n Committee to respond t o any 

settlement o f f e r s . Speight Dep. at 23-24.^ The CMA 

'̂ Deposition extracts are associated herewith i n Appendix 3 t o 
t h i s B r i e f . 



D i s t r i b u t i o n Committee i s l i m i t e d to 16 members, less than 10% of 

the CMA membership. I d . at 88-89. Members are selected to 

represent the various segments of the chemical industry by size, 

geographic l o c a t i o n , products, "new members versus experienced 

members," etc. I d . at 89-90. Notwithstanding that p a r t i c i p a t i o n 

i n the CMA D i s t r i b u t i o n Committee membership i s l i m i t e d , the 

members are not charged t o represent the industry, but rather may 

vote t h e i r own commercial i n t e r e s t s . I d . at 90-91. Accordingly, 

i f members had entered i n t o long-term contracts w i t h e i t h e r of 

Applicants i n a n t i c i p a t i o n of the merger and therefore believed 

themselves advantaged post-merger i n comparison w i t h competing 

producers, or a l t e r n a t i v e l y i f they have no Gulf Coast f a c i l i t i e s 

and so would not be m a t e r i a l l y affected by the proposed merger, 

they were free t o vote t h e i r ov/n commercial i n t e r e s t s under CMA's 

processes. 

When approached by the UP w i t h a settlement o f f e r , the 

D i s t r i b u t i o n Committee undertook evaluation on i t s own, -/ithout 

seeking review and analysis by L.E. Peabody & Associates, i t s 

t r a n s p o r t a t i o n consultants who submitted testimony on behalf of 

CMA t o the Board. I d . at 51. CMA had made no dissemination to 

i t s members concerning the f a c t u a l submissions and posicions of 

other p a r t i e s , i n c l u d i n g the findings of the Department of 

Justice; and the D i s t r i b u t i o n Committee was " t o l d i n reviewing 

the settlement decision that the only f - i n g that chey ::ould 

compare i t w i t h [were] the eight point.-" that were handed down by 

the Executive Committee." ( I d . at 134, 119-120). Moreover, CMA 
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made no e f f o r t to advise members of the i n d u s t r y beyond the 

D i s t r i b u t i o n Committee of the consideration of settlem.ent i n t h i s 

prc^-eding, and i t d i d not i n v i t e any other members to attend i t s 

meeting to consider the settlement o f f e r . ( I d . at 80-81.) 

In considering the settlement o f f e r , one member of the 

D i s t r i b u t i o n Committee d i d not vote; others abstained, and the 

decision to accept the UP settlement o f f e r was hased upon a 

ma j o r i t y of those members who voted "yea" or "nay." { I d . at 

74-75, 95-98.) Thus, the CMA decision may have ^en made by 

fewer than eight members, some w i t h l i t t l e or no i n t e r e s t i n the 

merger and others possibly seeking a commercial advantage, each 

r e f l e c t i n g t h e i r own company's comme.-cial i n t e r e s t s . 

Considering the process used, i t i s clear t h a t the 

settlement r e f l e c t s nothing more than the views of a very small 

number of CMA members, functioning w i t h very l i m i t e d information 

and under very confining i n s t r u c t i o n s . I t i s thus very 

understandable that CMA has had communications from members who 

"dcn't agree [with the settlement] and f e e l that t h e i r 

competitive p o s i t i o n may be som.ewhat lessened," I d . at 83, md 

why a sizable number of s i g n i f i c a n t members of the industry have 

p u b l i c l y repudiated the CMA settlement agreement. At best, the 

CMA settlement agreement s a t i s f i e d "CMA'S concerns," as an 

organization, and not necessarily the concerns of the CMA 

members. ( I d . at 77-78.) Whatever i t may represent, the CMA 

settlement i s not d i s p o s i t i v e of Texas/Louisiana producer 



concerns of the p l a s t i c s industry, nor apparently those of the 

chemicals industry, as Applicants argue. 

I I I . STATEMENT OF ARGUMENT 

A. Overview 

The proposed merger of the UP and SP e n t a i l s two dimensions. 

One dimension, emphasized by Applicants, e n t a i l s economies 

through c o n r o l i d a t i o n of s t a f f and ro u t i n g e f f i c i e n c i e s through 

consolidation of the complimentary elements of the two r a i l r o a d 

networks, e.q.. the SP southern route from Texas to Los Angeles. 

Tha second dimension of the merger concerns the proposed 

combination of p a r a l l e l route systems serving the Texas/Louisiana 

petrochemical industry, of primary i n t e r e s t t o SPI, and serving 

the Central Corridor. The horizontal e f f e c t s of the proposed 

merger are w e l l recognized by Applicants, and are broadly 

addressed i n the a p p l i c a t i o n ; and these e f f e c t s are sought t o be 

r e c t i f i e d through the Applicants' agreement w i t h the BNSF. That 

agreement, as o r i g i n a l l y structured together w i t h the amendment 

pursuant t o the CMA settlement, grants the BNSF trackage r i g h t s 

over approximately 4,600 miles of UP and SP track- f o r overhead 

operations, w i t h l o c a l access only at those points or f a c i l i t i e s 

presently served only by the UP and SP and no other r a i l c a r r i e r 

(the so-called 2 - t o - l p o i n t s ) . 

The trackage r i g h t s consist of 3,800 miles i n the o r i g i n a l 
agreement plus 800 miles i n the CMA settlement, the l a t t e r 
c onsisting of the UP Houston-Memphis UP route plus the Memphis-
St. Louis route. 
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The. concentration of power r e s u l t i n g from the e f f o r t to 

combine the Applicants' already dominant po s i t i o n s i n the Gulf 

Coast- has generated the opposition not only ot SPI, numerous 

i n d i v i d u a l Gulf Coast shippers and the National I n d u s t r i a l 

Transportation League, but also the opposition of the Governors 

of Louisiana and Missouri (among others), the Attor.ley General 

and Railroad Commission of Texas, and the United States 

Department of Justice. As evidenced i n "UP+SP: I n Whose 

Interest?," Mark W. Hemphill, Trains. May, 1996 (reproduced at 

SP:-16, E x h i b i t 4 and SPI-18), industry opposition t o the merger 

arises from those who would be adversely impacted by tne 

increased concentration, while support comes from those 

intermodal shippers, C a l i f o r n i a p a r t i e s , and others who could 

benefit from system e f f i c i e n c i e s r e s u l t i n g from the j o i n i n g 

together of the complimentary elements of t-he UP and SP on an 

end-to-end basis without being subject to enhanced market pjwer. 

Indeed, the "once i n a l i f e t i m e opportunities" described by 

Applicants, UP/SP-230 at 52-53, consisting of the P a c i f i c 

northwest t o C a l i f o r n i a d i r e c t , s i n g l e - l i n e route, a second 

single-ld.ne service between New Orleans and C a l i f o r n i a , and the 

Chicago/Kansas C i t y - C a l i f o r n i a route f o r intermodal t r a f f i c can 

be realized notwithstanding d i v e s t i t u r e of the p a r a l l e l Gulf 

J 

- While SPI i s cognizant that the; Central Corridor raises 
s i m i l a r issues t o the Gulf Coast, SPI i s kne-- • ed'7eable concerning 
and impacted by the proposed horizontal corabi i a t i o n i n the Gulf 
Coast, and so addresses the e f f e c t s of the merger i n the Gulf 
Coacc region. Other p a r t i e s are addres£;ing the e f f e c t s i n tbe 
Central Corridor region. 
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Coast routes objected to by the Gulf Coast shippers and the 

involved governmental a u t h o r i t i e s . - Applicants, however, are 

i n t e r t upon having i t a l l , and consequently achieving domination 

of the Gulf Coast petrochemicals market. Thei.^ .^-^buttal cn these 

issu'^'s i s as hollow as t h e i r arguments i n the o r i g i n a l 

a p p l i c a t i o n . 

3. Merger of the UP and SP Would Increase 

Domination of the Plastics Resins Market 

Applicants are schizophrenic i n t h e i r arguments wit h regard 

to the market f o r t r a n s p o r t a t i o n of pla i t i c s resins. On the one 

hand. Applicants concede, as demonsti-at-ju by SPI's HHI 

calculations, SPI-11 at 23 and V.S.-4 at 21-28, "that tne 

'market' f o r transporting p l a s t i c s i s already grossly 

overconcentrated ..." UP/SP-230 at 178, n.69 (emphasis i n 

o r i g i n a l ) w h i l e on the other hand they argue that claims of 

UP/SP domination are wrong. UP/SP-230 at 26-27. 

There i s nc dispute concerning the f a c t s presented by SPI 

regarding p l a s t i c s production and the r a i l r o a d s serving the 

The route objectives i d e n t i f i e d by management 

see 
SPI-11 at I I I , E x h i b i t 7, p. 000004, s i m i l a r l y could be re a l i z e d 
w i t h d i v e s t i t u r e of the p a r a l l e l l i n e s . 

- Applicants argue that SPI i n c o n s i s t e n t l y claimed that 
competition among r a i l r o a d s that serve differe.nt producers " i s 
very e f f e c t i v e i n placing a cap on r a i l rates." UP/SP-230 at 
178, n.69. SPT made no such claim. Rather, SPI argued that 
Applicants conceded tha t source competition occurs, SPI-11 ac 
50-5"" and, consequently, that increased concentration which would 
diminish such source competition as ex i s t s should not :;e 
permitted 
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production points. Nor do Applicants take issue w i t h SPI's 

t r a f f i c analysis, including the Crowley analysis t h a t t r u c k 

movements co n s t i t u t e only T% of polyethylene and 

polypropylene.— 

The UP/SP domination of the p l a s t i c s industry, both present 

and consequential should the merger approved, i s demonstrated 

by Table 1 foll o w i n g , which shows the manner i n which p l a s t i c s 

ii' SPI-11 at 17. Consistent w i t h n.5, supra. the 6% i s a 
weighted average, based upon the relati.'e truck shares of PE and 
PP as determined by the Crowley t r a f f i c study, weighted by 
r e l a t i v e production volumes of the two materials. I n contrast, 
instead of evaluating aggregate numbers, Spero argues that truck 
"fosters vibrant competition" based upon c i t a t i o n to data 
r e l a t i n g to two i n d i v i d u a l producers, one of whose testimony he 
c i t e s but conveniently ignores the assertion that trucks are not 
competitive except f o r short hauls and that longer truc k 
movements r e f l e c t a v a r i e t y of p a r t i c u l a r t r a n s p o r t a t i o n 
condi*-ions, e.g., a f a i l u r e to timely e f f e c t r a i l d e l i v e r y . 
Spero, UP/SP-231, R.V.S.-23 at 9; compare DOW-11.. Gebo at 18-19. 
See also SPI-11 at 17. Spero, whose d i r e c t testimony was 
thoroughly d i s c r e d i t e d on deposition, see SPI-11 at 3-'*, not only 
ignores the record evidence demonstrating that truck i s non­
competitive w i t h r a i l , SPI-11 at 17, but f u r t h e r c o n t r a d i c t s 
Applicants' witness Barber. Barber t e s t i f i e d t l a t PE moves long 
havl by r a i l , w i t h truck t r a n r p o r t a t i o n contined to distances of 
up t o a couple of hundred miles. I d . Spero also i n f e r s 
transloading provides competitive o p p o r t u n i t i e s , Spero supra, at 
8-9, c i t i n g to a Hoechst-Celrnese s i t u a t i o n , and even c i t e s 
Hoechst-Celanese as supporting the merger, ignoring the f a c t that 
Hoecnst-Celanese no longer OI^TIS the p l a s t i c s plant i n question. 
In c i t i n g t o the transload s i t u a t i o n , Spero fc ...er ignores one 
of the Applicant c a r r i e r ' s own memorandum r e c i c i n g t h a t 

thereby evidencing that transload while having 

i s more of a t h e o r e t i c a l 
than p r a c t i c a l approach f o r p l a s t i c s resins. See SPI-11 at I I I , 
Exhibit 9. 
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resir.=! producers i n Texas and Louisiana c u r r e n t l y are served by 

r a i l , calculated on the basis o-̂  plant capacity.i^' 

TAi^LE 1 

Plastics Resins 
Railroad Access to x'exas - Louisiana Production P'acilities 

Pre-Merger Post-Merger 

* 2 - t o - l points open post-merger t o BNSF, 

UP SP BNSF IC/KCS UP/SP BNSF IC/KCS 
Closed P o i n t s 32 .3% 10 .4% 3 . 0% 5 . 7% 42 . 7% 3 . 0% 5 . 7% 
PTRA 15.6% 15 . 6% 15 . 6% 15 . 6% 15 .6% 
J o i n t UP/SF 23 . 1 % 23 . 1 % 23 . 1 % 23.1%* 
Other Joint £°rvice 4 . 0% 5 . 9% 4 . 0% 5 . 9% 9 . 3% 4 . 0% 5 . 9% 

TOTAL 75 . 0% 55.0% 22 . 6% 11. 6% 91.3% 45.7% 11.6% 

As Table 1 demonstrates, the merger would impose the 

fo l l o w i n g ch£.nges i n the Gulf Coast tr a n s p o r t a t i o n ma.rket f o r 

p l a s t i c s resins production: 

• P l a s t i c s industry access by one c a r r i e r would increase 
from 75.0% of capacity to 91.3%. 

— The source of t h i s data i s the Ruple review of the p l a s t i c s 
market, SPI-11, V.S.-3 at 5-7. Table 1 addresses only Gulf Coast 
capacity inasmuch as non-Gulf Coast p l a s t i c s production capacity 
amounts only t o approximately 7% of t o t a l industry capacity, and 
therefore i s i n s i g n i f i c a n t . (Tnis 7% of the U.S. t o t a l i s served 
by Conrail--2.1%, and CSXT--4.8%, each on an exclusive basis. 
Four of the f i v e f a c i l i t i e s they serve are among the smallest 
p l a s t i c s production f a c i l i t i e s i n the industry.) This fact of 
minor production capacity outside the Gulf Coast d i r e c t l y 
contravenes the unsubstantiated conclusion of Applicants' witness 
Peterman that "Large volumes are produced outside the Gulf 
Coast." UP/SP-231, Peterman R.V.S. 16 at 7. Peter...an also c i t e s 
to imports as a competitive element. I d . , again without any 
fa c t u a l s u b s t a n t i a t i o n , and d i r e c t l y contrary to SPI's witness 
L i p p i n c o t t who q u a n t i f i e s imports at less than an 8% fa c t o r and, 
based upon hi s extensive knowledge of the industry, characterizes 
imports as not being a s i g n i f i c a n t influence on the U.S. market. 
S n - l l , V.S.-l at 7. 
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• S i n g l e - c a r r i e i c o n t r o l would increase from 32.3% to 
42.7% of production capacity.-^' 

• Second-carrier access would reduce from 55.0% to 45.7%, 
i.e . . from a second c a r r i e r which has 73% of the m^r-ket 
access of the f i r s t c a i r i e r to a second c a r r i e r which 
has 50% of the access of the f i r s t c a r r i e r . 

• T h i r d - c a r r i e r competition f o r 15.6% of the t r a f f i c 
would be eliminated. 

Applicants claim the merger w i l l improve competition f o r 

p l a s t i c s and chemicals t r a f f i c , see e.g.. UP/SP-230 at 208-215, 

Spero, UP/SP-231, R.V.S.-23 at 25, and that there would be no 

increase i n market share due to the merger. Barber, UP/SP-231, 

R.V.S.-3 at 59. As Table 1 demonstrates, these claims are simply 

f a l s e . S i n g l e - c a r r i e r domination would increase, both absolutely 

and from a r e l a t i v e standpoint v i s - a - v i s the second c a r r i e r i n 

the market. With a combined UP/SP holding 42.7% of the .narket 

captive, an increase of ten+ points over the u r ' t current share, 

and w i t h the BNSF having only a single plant captive, r e f l e c t i . i g 

only 3% of market share, the UP/SP would be i n a stronger 

p o s i t i o n than the UP and SP are i n d i v i d u a l l y today to leverage 

— Barber deceivingly argues that the merger and settlement 
w i l l "reduce the UP/SP share of chemicals t r a f f i c moving from 
points they w i l l e xclusively serve ..." Barber, UP/SP-231, 
R.V.S.-3 at 59. He reaches t h i s r e s u l t by considering UP and SP 
together, rather than as competitors, pre-merger. Thus, he 
argues that pre-merger UP and SP account f o r 64% of PE and PP 
from plants only they serve, aggregating the closed points f o r 
both c a r r i e r s plus the shared service f o r both carriers.- and 
since the shared service consists of the 2 - t o - l points which 
would be open to BNSF, he therefore concludes that the UP/SP 
market influence would be reduced. Barber, I d . at 58 and 64. 
While UP and SP are the dominant c a r r i e r s f o r Gulf Coast p l a s t i c s 
resins, as shown by Table 1 above. Barber's argument wrongly 
considers them as one c a r r i e r . The s i n g l e - c a r r i e r market 
influence i n fact increases, as shown i n Table 1, and i t s market 
share v i s - a - v i c the second c a r r i e r also s u b s t a n t i a l l y increases. 
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producers having both captive and competitively served plants, 

see SPI-11, V.S.-3 at 8-10, as well as to sharp-shoot from a 

p r i c i n g standpoint, t o preclude BNSF from market penetration. 

Contrary to Applicants' arguments, the increased BNSF maiket 

access of 23.1% would not represent any new competition.— 

Rather, producers today which have UP and SP competing f o r 

t r a f f i c from t h e i r plants would con .inue to have two-carrier 

access t o t h e i r plants, but w i t h the BNSF--with i t s inadequate 

i n f r a s t r u c t u r e and weak market p o s i t i o n i n the Gulf Coast--

s u b s t i t u t e d f o r a very competitive SP. There i s no net gain f o r 

the proaucers; rather, there i s a net loss as the combined UP/SP 

would enjoy a strengthened market p o s i t i o n v;hile facing a 

competitor which has a we=>k Gulf Coast operation to provide 

support, i s d i s t r a c t e d with i t s own merger implementation, hfiS 

poor i n f r a s t r u c t u r e , and must r e l y upon UP/SP f o r essential 

f a c i l i t i e s and services while seeking to compete wit h the UP/SP. 

Applicants also have f a i l e d to re f u t e SPI's evidence 

ii' Applicants claim i n r e b u t t a l that the BN/SF settlement 
" w i l l reduce the number of chemicals and p l a s t i c s shippers that 
only UP and/or SP serve because BN/Santa Fe w i l l newly serve 
every chemicals and p l a s t i c s shipper now served by UP and SP and 
no other r a i l r o a d . " UP/SP-230 at 209. This, as Barbe"^ 
misleadingly argues, UP/SP-231, V.S.-3 at 64, equates UP and SP 
on a pre-mfirger basis, rather than viewing them separately, and 
wrongly t r e a t s the access provided BNSF as an increase i n 
competition rather than as, at best, a s u b s t i t u t i o n , and more 
l i k e l y a diminution due t o the BNSF's weakened market p o s i t i o n i n 
the Gulf Coast. S i m i l a r l y , Spero's argumert that there w i l l be 
i n t e n s i f i e d competition, UP/SP-231, R.V.S.-23 at 25 ignores not 
only t h c a r r i e r s u b s t i t u t i o n f a c t c r , but mixes analysis based 
upon pliant access w i t h analysis i n v o l v i n g t r a f f i c which may be 
a c t u a l l y handled by other r a i l r o a d s or other r des. One can 
analyze e i t h e r market access or actual market ona^-e; mixing the 
two i s meaningless. 
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regarding t y i n g arrangements, whereby Applicants leverage captive 

points to serve competitively-served f a c i l i t i e s , an opportunity 

that w i l l be enhanced as the percentage of production subject to 

s i n g l e - c a r r i e r service increases through combination of the UP 

and SP exclusively-served points and i n t e r j e c t i o n of a weakened 

competitor as the second ca r r i e i n the market. See SPI-11 at 

25-28; see also. Simpson and Turner, KCS-33 at 93, 98. This 

concern i s not academic: Applicants' (ab)use of t h e i r leverage 

power i s dramatically demonstrated by a UP memorandum 

demonstrating that i n response to loss of competitively-served 

t r a f f i c , the UP has imposeo higher than customary rates on the 

involved shipper's t r a f f i c from captive points i n an e f f o r t to 

make up as much of the revenue loss as possible.— 

Applicants f u r t h e r neglect any discussion of t h e i r contract 

t a c t i c of i n s i s t i n g upon a " r i g h t of l a s t r e f u s a l " and i t s 

foreclosure e f f e c t upon BNSF's entry i n t o the market. As to 

Applicants t y i n g up t r a f f i c long term by contract, Peterson i n 

his r e b u t t a l testimony ignores any contracts t h a t expire beyond 

the year 2000. Compare Peterson, UP/SP-231, R.V.S.-17 at 191-194 

w i t h Peterson Rebuttal Dep. at 204-208. The record d e f i n i t i v e l y 

establishes Applicant.--' p o l i c y of t y i n g up t r a f f i c v i a long-term 

contracts, and that such long-term contracts e x i s t . See SPI-11 

at 24-25. Matthew Rose, BNSF's senior marketing executive f o r 

chemicals, who views a contract graater than three years as long-

term, t e s t i f i e d that he has been t o l d by customers that UP and SP 

^' See HC50-200091, at Appendix 4 to t h i ' B r i e f 
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have attempted to t i e up t r a f f i c w i t h long-term contracts before 

or during the merger proceeding. Rose Rebuttal Dep. ac 125. As 

to the provision i n the CMA settlement regarding the release of 

t r a f f i c at 2 - t o - l points from contract o b l i g a t i o n s , the nature 

and meaning of t h i s i s unclear--not only t o SPI but also to BNSF, 

includ i n g the e f f e c t of volume incentives on the shippers' 

a b i l i t y t o rebid the volumes opened. Rose Rebuttal De^. at 

119-120. 

C. BNSF I s Providing Merely an 

Appearance of Competition To A Merged UP/SP 

BNSF has played a strange r o l e i n t h i s merger proceeding. 

Notwithstanding that i t s recent merger makes i t the largest 

c a r r i e r i n the West, and thus p o t e n t i a l l y the r a i l r o a d w i t h the 

most at r i s k from a combined UP/SP, BNSF nonetheless i s playing 

the r o l e of savior by accepting the trackage r i g h t s o f f e r by 

Applicants t o maintain second-carrier presence at the 2 - t o - l 

points. Does BNSF r e a l l y intend to be a competitive force, or i s 

BNSF simply providing cover f o r u l t e r i o r purposes? 

The evidence i s not encouraging. While seemingly i n a 

strong p o s i t i o n to negotiate concessions cn the trackage r i g h t s 

agreement, p a r t i c u l a r l y i n that UP sought out BNSF f o r t h i s 

purpose, the record instead establishes that BNSF has been a mere 

spectator, accepting the trackage r i g h t s arrangement as a 

"package deal." See SPI-11 at 28-29. Notwithstanding c r i t i c i s m 

of i t s passive r o l e , BNSF then continued to act as a supplicant, 

accepting amendments t o the trac/vace r i g h t s agreement negotiated 
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between Applicants and CMA. See Ice, BNSF-54, R.V.S. at 1; Rose 

Rccuttal Dep. at 65, 69, 107-108. 

During the f i v e months f o l l o w i n g entry i n t o the trackage 

r i g h t s agreement w i t h Applicants, BNSF apparently took no action 

toward possible implementation. Such planning was not i n i t i a t e d 

u n t i l March. See C l i f t o n , BNSF-54, R.V.S. at 3-4. Such planning 

i s essential since, as Applicants concede mere phys'.cal presence 

alone does not e s t a b l i s h a competitive s u b s t i t u t e . UP/SP-230 at 

14 5. Moreover, BNSF has not expressed embarrassment at having 

been caught misrepresenting that i t was engaged i n planning f o r 

implementation of i t s trackage r i g h t s agreement.i^ 

Moreover, BNSF has acknowledged that i t has made no 

commitment t o , and sees no need f o r , a meaningful c a p i t a l 

inves'ment to implement the trackage r i g h t s arrangement. Rose, 

BNSF-54, R.V.S. at 4-5.i^' The reason f o r t h i s may l i e i n the 

numbers. In the o v e r a l l scheme, the vol-ame of 2 - t o - l t r a f f i c 

available t o BNSF i s not overwhelming. BNSF's Rose t e s t i f i e s the 

2 - t o - l t r a f f i c amounts to 30,000-40,000 carloads, of which he 

— In response t o discovery, BNSF admitted that i t did net 
have any plans regarding storage, operations or f a c i l i t i e s to 
serve the p l a s t i c s i ndustry under the trackage r i g h t s agreement, 
but asserted "that i t i s c u r r e n t l y i n the process of developing 
such plans." On deposition, BNSF Vice I r e s i d e n t Carl Ice, the 
"mentor" of the implementing team, admitted to no knowledge of 
any such work i n progress. See, SPI-11 at 31. 

~ BNSF mentioned investment i n new locomotives as evidence of 
i t s c a p i t a l investment plans i n i t s l e t t e r t o CMA i n support of 
the Ĉ A settlement. See SPI-j.6 at Ex h i b i t J. Such investment, 
however, i s not r e l a t e d to the trackage r i g h t s agreement; rather, 
said investment i s simply part and parcel of BNSF's c a p i t a l 
investment i n i t s jystem generally. Rose Rebuttal Dep. at 60-61. 

19 



suggests they may capture 50% over time. I d . at 3-4. His 

workpapers, however, i d e n t i f y a lesser volume of 2 - t o - l 

t r a f f i c , i ^ ' and f u r t h e r that said t r a f f i c c o n s t i t u t e s only a 

small share of the Gulf Coast petrochemical t r a f f i c . Thus, the 

trackage r i g h t s agreement positions, but does not commit, BNSF to 

compete f o r t h i s t r a f f i c , which i t w i l l do as the t r a f f i c f i t s 

i n t o i t s capacity and operational scheme (e.g. , t o compensate f o r 

a loss of a PTRA served customer to the U'VSP) . 

With no c a p i t a l investment at stake, i.s i t r e a l i s t i c t o 

believe that BNSF wx l l devote substantial time and a t t e n t i o n to 

the Gr.lf Coast, an area of "severe service d i s a b i l i t y " as 

admitted by i t s former chairman Gerald Grinstein? See SPI-11 at 

32. BNSF's Vice President-Transportation has acknowledged that 

the time of top management and the resources of the r a i l r o a d are 

f u l l y occupied i n implementing the Burlington Northern/Santa Fe 

merger. SPI-11 at 36. With those a c t i v i t i e s i n progress, BNSF 

hap now turned i t s sights eastv/ard, and i s looking toward a 

possible merger w i t h the Norfolk Southern. See Ex h i b i t 2. While 

the press report mentions the UP/SP merger, conspicuously absent 

i s any reference to the trackage r i g h t s o pportunities t h a t BNSF 

would recf^ive i f the UP/SP merger i s approved, p a r t i c u l a r l y 

i n c l u d i n g e i t h e r t r a f f i c opportunities or any resource impacts 

that the UP/SP merger trackage r i g h t s would have on the BNSF and 

the i m p l i c a t i o n s w i t h regard to pursuing and implementing a 

transcontinental merger. 

^' See BN/SF 24562, associated at Appendix 4 to t h i s B r i e f . 
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The foregoing evidence casts severe doubt on whether the 

BNSF intends to be a material force i n the Gulf Coast 

marketplace. Acceptance of the trackage r i g h t s from the UP/SP 

provides other advantages, however, including ( i ) foreclosure of 

western access by another c a r r i e r , ( i i ) r i d d i n g the r a i l r o a d 

industry of the aggressive competition posed by the SP, i f the 

merger i s approved (and thereby allowing rat 33 on PTRA-served 

t r a f f i c t o r i s e ) , ( i i i ) foreclosure of the p o t e n t i a l that w i t h 

three western r a i l r o a d s , there could be three transcontinental 

r a i l r o a d s , i f mergers of eastern and western r a i l r o a d s w i l l be 

the next wave, and/or (iv) achieving a duopoly i n the West that 

would provide a long-term, stable environment i n which each of 

the two western c a r r i e r s could operate to t h e i r own market 

strengths and thereby maximize p r o f i t s at the expense of the 

shipper community. 

D. At Best, BNSF Will Be A Weak 

Competitor Under The Trackage Riqt.ts Agreement 

SPI i d e n t i f i e d a number of fa c t o r s , i n a d d i t i o n t o BNSF's 

weak a b i l i t y t o achieve market penetration, evidencing that BNSF 

cannot provide e f f e c t i v e competition to a combined UP/SP i n the 

Gulf Coast c o r r i d o r . This begins w i t h BNSF's current weakness, 

as recognized by BNSF past chairir.an Gerard Grinstein. SPI-11 at 

32. Most s i g n i f i c a n t i s DNSF's la-k of i n f r a s t r u c t v r e , including 

i t s small r e l a t i v e p o r t i o n of operational yard capacity, 

explained by the fact that BNSF e s s e n t i a l l y i s a d e s t i n a t i o n 

c a r r i e r f o r coal, f e r t i l i z e r and gr a i n moving i n u n i t t r a i n or 

other m u l t i - c a r loads, rather than a heavy handler of manifest 
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t r a f f i c , SPI-11 at 40, and i t s lack of necessary storage-in-

t r a n s i t (SIT) capacity f o r p l a s t i c s , SPI-11 at 36-40. 

The CMA settlement makes pu t a t i v e provision f o r BNSF access 

to SP's Dayton Yard f o r storage; however, the terms of tha t 

access are unclear on the face of the document. Neither 

witnesses f o r Applicants, P'^terson Rebuttal Dep. at 208-211, nor 

fo r BNSF, Rose Rebuttal Dep. at 99-107, could describe the terms, 

timing, or l i m i t a t i o n s concerning implementation of tha t 

p r o v i s i o n . Indeed, Applicants' witness Peterson had no knowledge 

of whether SP has commitments to customers which may impact upon 

the opening of storage capacity t o BNSF, or even whether the 

Dayton commitment pertains to the current yard or whether i t 

simply means that the yard could be p h y s i c a l l y expanded t o 

accommodate BNSF's usage.i^' With a p l a s t i c s i n d u s t r y five-year 

growth rate of 6+%, SPI-11, V.S.-l at 4, and w i t h storage 

requirements f l o a t i n g w i t h the industry business cycle. Rose 

Rebuttal Dep. at 88-89, the vague commitment contained i n the CMA 

settlement does not resolve the BNSF's lack of storage necessary 

to expand i t s p l a s t i c s business. 

SPI's concern i s reinforced by BNSF's treatment of the SIT 

capacity issue as having been resolved, notwithstanding the 

vagueness of the CMA settlement provision. BNSF-51, Ice R.V.S. 

'̂ The CMA settlement, u n l i k e those w i t h CSX, I l l i n o i s Central 
and Utah Railway, i s signed only by counsel and not by corporate 
o f f i c e r s . There i s no evidence that anyone other than counsel 
played a ro l e i n the neg o t i a t i o n of the CMA agreement. 
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at 3, C l i f t o n R.V.S. at 10.- BNSF f u r t h e r suggests th a t , i f 

needed, i t would make $10-15 milld.on available f o r SIT expansion, 

BNSF-54, Rose R.V.S. at 5; however, there i s no commitment to 

such an investment i n the BNSF c a p i t a l outlay plan. Rose 

Rebuttal Dep. at 127-128. 

SPI i d e n t i f i e d other operational l i m i t a t i o n s , of substantial 

but subsidiary import to the foregoing, as l i m i t a t i o n s upon BNSF 

serving as an e f f e c t i v e replacement competitor, i n c l u d i n g the 

high cost of the fees f o r operation under the trackage r i g h t s , 

whether the t r a f f i c available to BNSF p r a c t i c a l l y would support 

competitive t r a i n operations, and the e f f e c t b f the UP/SP's 

proposed d i r e c t i o n a l flow of t r a f f i c i n the Houston-Memphis 

c o r r i d o r as imposing op-^rational impediments to BNSF t r a i n 

operations on the SP's l i n e . Neither the CMA settlement nor the 

r e b u t t a l comments resolves the operational cost issue. Placing 

the trackage r i g h t s fees i n a fund which may be u t i l i z v - d t o 

reimburse Applicants f o r depreciation does nothing to address the 

l e v e l of the trackage r i g h t s fee or the economics of BNSF's 

^' Applicants graciously suggest that BNSF has adequate 
storage capacity already, i d e n t i f y i n g eight locations, a l l but 
one on the BNSF route from Houstor-Ft. Worth-Springfield. 
Peterson UP/SP-231, R.V.S. at 159-160. These locations, however, 
are out-of-route of the trackage r i g h t s between Houston and St. 
Louis, Peterson Rebuttal Dep. at 213-217, Rose Rebuttal Dep. at 
99. Curiously, BNSF d i d not believe these locations s u f f i c i e n t l y 
important to warrant i d e n t i f i c a t i o n i n i t s A p r i l 29 r e b u t t a l 
comments. Rather, a f t e r SPI witness Ruple analyzed s u i t a b i l i t y 
of the yards i d e n t i f i e d by BNSF i n discovery as available f o r 
storage, SPI-11- V.S.-3 at Notes t c Exhibit 9, ENSF refrained 
from suggesting those yards i n i t s r e b u t t a l . 
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operations. As a depreciation reimbv the monies would 

flow d i r e c t l y to the bot .om l i n e of tlie UP/SP.-

E f f e c t i v e l y conceding that the trackage r i g h t s fee places 

ENSF dt a competitive disadvantage, SPI-11 at 44, BNSF argues 

that comparison of BNSF's costs with those of the UP/SP i s 

inappropriate.—' For example, BNSF argues th a t i t i s not the 

cost of the trackage r i g h t s i n comparison t o UP/SP's cost-' which 

matter, bu* ather whether BNSF's marginal or variab l e cost i s 

less than SP's e x i s t i n g rate levels. BNSF-54, Response to 

comments at 6-8. This comparison makes no sense f o r two reasons. 

F i i s t , BNSF attempts a comj-crison with the c a r r i e r which would 

diisappear, rather than comparing i t s e l f w i t h the surviving 

e n t i t y , which i s dciviinated by the UP. Secondly, i t attempts to 

compare i t s costs w i t h the SP's rates. Unless BNSF intends to 

o f f e r service at i t s variable cost l e v e l , a suggestion which dees 

not appear i n i t s comments or testimony i n t h i s case, the 

appropriate measure of comparison must be BNSF's cofits versus the 

costs of the s u r v i v i n g c a r r i e r (as measured by the dominant party 

— This p r o v i s i o n siTiply appear? to be another i l l u s t r a t i o n 01 
the UP inposing i t s pli.n, f o r i t s b e n e f i t , on compliant r.arties 
t o t h i s proceeding. Cc;mpare.. UP refusing BNSF the option to use 
a contractor on the Houston-Brownsville c o r r i d o r and F.NSF's 
acceptance ot the trackage r i g h t s as a package, SPI-11 at 28-29. 

^ Applicants argue the fee is appropriate as having been 
"arrived at in arm's-length negotiations ..." UP/SP-230 at 118. 
Whether the fee was willfully accepted iy BNSF, or whether it was 
another element of the "package deal," is unknown. Both 
Appl--! cantcj and BNSF invoked ''settlement privilege" repeatedly 
during diocc/'-'ry to preclude examination of the substance of the 
negotiati yv.s. 
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i n the merger) i n order to evaluate whether BNSF w i l l be able to 

pric e competitively w i t h a merged UP/SP i n the event that the 

market drives rates tovvard v a r i a b l e cost as occurs i n t i u l y 

competitive markets. 

The CMA settlen.ent does appear to address impediments to be 

faced by BNSF resu.".. Lng from t h . -directional operational pla i of 

the UP/SP.—' However, increas-ng the trackage r i g h t s l i n e s open 

to the BNSF necessarily imposes a d d i t i o n a l operational 

requirements on BNCF, inc l u d i n g f u e l i n g , maintenanr^ , i re-Aing. 

t r a i n i n g , etc. The e f f e c t _it such a d d i t i o n a l costs on p r i c i n g 

and whether the densities of t r a f f i c warrant such costs have not 

been evaluated. 

Substantial a t t e n t i o n i n the r e b u t t a l comments i s dire c t e d 

to the issue of whether the t r a f f i c ava.lable to BNSF warrants 

comf-5titive t r a i n operations over the trc:'-:kage r i g h t s l i n e s , 

p a r t i c u l a r l y Houston-Memphis. Both Applicants and BNSF agree 

that the CMA settlement provides no basis i o r a n t i c i p a t i n g any 

add i t i o n a l t r a f f i c d i v ersion to the BNSF. Peterso.i Rebuttal Dep. 

at 180, 295-296; Rose Rebuttal Dep. at 18-19. While Applicants 

c r i t i c i z e the Crowley analysis of - . r a f f i c p r a c t i c a l l y available 

to the BNSF, his a t t r i b u t i o n of available t r a f f i c i s based upon 

appropriate judgments. See Crowley L p. at 64-72. Moreover, 

considering Applicants' argument that BNSF would u t i l i z e storage 

f o r p l a s t i c s along the Hcuston-Ft. Worth-Gprii.jfield r o u t i n g , 

22' Industries l o c a l on the d i r e c t i o n a l flow l i n ^ s may be faced 
wit h service problems i n d i v i d u a l l y . Such issues are beyond the 
scope of SPI's comments. 
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Peterson, UP/SP-231, R.V.S. at 159-160, and considering that the 

2- t o - l locations predominantly consist of p l a s t i c s production 

p o i n t s , — to the extent BNSF would u t i l i z e storage =t such 

locations i t would not employ the trackage r i g h t s f o r car 

movements. Rose Rebuttal Dep. at 99. This f a c t o r was not taken 

i n t o consideration by Applicants i n attempting t o demonstrate 

that the BNSF would have s u f f i c i e n t t r a f f i c f o r m u l t i p l e t r a i n 

operations along the trackage r i g h t s l i n e s , Peterson Rebuttal 

Dep. at 219. Accordingly, the amount of t r a f f i c p r a c t i c a l l y 

available to BNSF f o r operations along the trackage r i g h t s l i n e s 

remains m serious question.— 

Perversely, while Applicants have proposed t o grant BNSF 

trackage r i g h t s and other concession:' in. an e f f o r t t o replace 

competiLtcn which would be l o s t by the merger, e f f e c t i v e l y the 

concessions UP/SP grant t o BNSF would r e s u l t i n an in h e r e n t l y 

non-competitive environment. For the 2 - t o - l t r a f f i c , and 

^ The 2 - t o - l points i n Texas, pursuant t o ̂  b(b) of the BNSF 
agreement, are Baytown, Amelia, Orange, Kent Belview (Amoco, 
Exxon, Chevron plants) and Exxon (Bayer p l a n t ) . UP/SP-22 at 325, 
359. Except f o r Eldon, p l a s t i c s production f a c i l i t i e s are 
located at each of those locations. Compare SPI-11 at V.S.-3, 
Exhibit 5; see also Peterson, UP/SP-23 at 312, 316. 

'̂ Even assuming BNSF veali'zed a 50% share to gateway points 
of the t r a f f i c at the o f f - l i n e 2 - t o - l points which was not taken 
i n t o account by Crowley, that t r a f f i c amounts t o only cars, 
or less than cars/day. See Peterson Rebuttal Dep. at 168 and 
Exhibit 10. U t i l i z i n g the f i g u r e of 75 cars per average t r a i n , 
SPI-11, V.S.-4 at 57, the Houston-Memphis flow a v a i l a b l e to BNSF 
s t i l l would be less than one t r a i n per day. 
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p a r t i c u l a r l y that moving t o the c r i t i c a l St. Louis gateway,—' 

BNSF would have v i r t u a l l y no contr o l over a sub s t a n t i a l element 

of i t s costs. 

Applicants argue that trackage r i g h t s are common i n the 

r a i l r o a d industry; but they q u a l i f y that argument by noting that 

j o i n t use f a c i l i t i e s commonly co n s t i t u t e only "portions of [the 

Western r a i l r o a d s ] competitive mainline routes." Peterson, 

UP/SP-231, R.V.S.-17 at 141; UP/SP-230 at 101. Under the 

trackage r i g h t s agreement, however, BNSF would operate i n tne 

Houston-St. Louis Corridor 1C0% over UP/SP's l i i e s . - ' 

Moreover, BN. w i l l be dependent on UP/SP f o r other c r i t i c a l 

s e r v i :es as w e l l . For .example, the trackage r i g h t s agreement 

gives the BNSF the r i g h t to elect whether to provide switching 

service i t s e l f , operate through reciprocal switching, or, wit h 

UP/SP's consent, u t i l i z e a t h i r d - p a r t y switcher. I d e a l l y , BNSF 

w i l l make the decision of which optio.i to use based upon t r a f f i c 

'̂ T r a f f i c moving to the east, predominantly through St. 
Louis, represents approximately 40% of the p l a s t i c s t r a f f i c . 
SPI-11, V.S.-l at 7 and Table V I I . St. Louis i s the primary 
eastern gateway. Peterson Rebuttal Dep. at 203-204. (The volume 
moving to the east may even be s u b s t a n t i a l l y higher, according to 
the UP. See HC13-00035«, appearing at CR-22, F i n i z i o Attachment 
2. ) 

'̂ To the extent BNSF would u t i l i t - e i t s own r o u t i n g v i a Ft. 
Worth, i t faces s u b s t a n t i a l c i r c u i t y , and thu?: h\gher cost and 
slower service, as recognized by Applicants i n t r e a t i n g Hcusto.n-
Memphis as a 2 - t o - l c o r r i d o r . To the extent BNSF would u t i l i z e 
trackage t i g h t s only from Houston to Memphis and operate on i t s 
own l i n e from Memphis t o St. Louis, the l a t t e r route segment 
all e g e d l y i s poor i n q u a l i t y and high i n cost as compared w i t h 
the Applicants' r o u t i n g . Peterson Rebuttal Dep. at 177-17C. 
Thus, BNSF faces the Hobson's choice of higher cost and a slower, 
poorer route or complete route dependence on the UP/SP. 
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available and ̂ rack congestion. Rose Rebuttal Dep. at 11-12, 14. 

In some cases, BNSF already has made the decision t o u t i l i z e 

UP/SP's switching service, BNJF-54, C l i f t o n R.V.S. at 9-10 (and 

to purchase service from the Houston Belt and Terminal Railroad 

f o r pre-blocking of cars. I d . ) . At other locat.-'.ons, BNSF's 

desire to use a t h i r d - p a r t y switcher has encountered UP/SP's 

veto, consequentially leaving BNSF to the d e f a u l t p o s i t i o n of 

using UP/SP f o r switching service. I d . Consider-ing the 

uncertainties of the achievable t r a f f i c l e v e l s and the problems 

of congestion i n the branch l i n e s serving the p l a s t i c s and 

chemicals plants around Houston, purchasing switching service 

from UP/SP i s the apparent choice.^' In a d d i t i o n , UP may make 

crew.ing and other f a c i l i t i e s along the trackags r i g h t s l i n e s also 

available to the BNSF. 

BNSF's operation under the conditions described above w i l l 

not amount to competitive service. To the contrary, BNSF w i l l be 

so dependent upon the UP/SP as to be operating the same service, 

over the same f a c i l i t i e s , at costs determined by and paid to the 

UP/SP, or a t h i r d p a rty contractor which i t s e l f may be co n t r o l l e d 

i n part by or .ohared w i t h the UP/SP. The c r i t i c a l Houston-St. 

Louis c o r r i d o r woul "i consist v i r t u a l l y of 100% trackage r i g h t s 

and Ocher dependent operations, Peterson Rebuttal Dep. at 

2 03-204. In no other circumutance does BNSF (Operate over 

'̂ Once made, t h i s e l e c t i o n i s binding f o r f i v e years. See 
e.g., UP/SP-22 at 327, 1 6e, and p. j52, 1 5. Thus, BNSF w i l l be 
locked i n t o i t s i n i t i a l e l e c t i o n to have UP/SP provide switching 
service even i f a change i n t r a f f i c l evels may d i c t a t e a 
d i f f e r e n t approach. 
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trackage r i g h t s f o r the e n t i r e route of movement. Rose Rebuttal 

) Dep. at 84-85. This c e r t a i n l y does not q u a l i f y as competition; 

and when evaluated i n d a y l i g h t , i t loses even the appearance of 

competition. 

E. Merger of the UP and SP Would Lead 

To Loss of Competition and Increased R .tes 

As set f o r t h at I I I . B . above, merger of the UP and SP would 

lead to increased market concentration. Combining the UP and SP 

would m a t e r i a l l y change the balance of economic power over the 

p l a s t i c s industry achieved through access t o production capacity 

by ( i ) increasing s i n g l e - c a r r i e r access by 22%, ( i i ) increasing 

the s i n g l e - c a r r i e r captive portion of t r a f f i c Ly 32% (from 32.3% 

to 42.7%), ( i i i ) increasing the r a t i o of s i n g l e - c a r r i e r service 

between the top two c a r r i e r s from a fa c t o r of 300% (32.3% vs. 

.) 10.4%) t o a f a c t o r of 1,400% (42.7% vs. 3%), ( i v ) reducing 

second-carrier market share access by 17%, and (v) increasing the 

r a t i o of f i r s t - c a r r i e r to second-carrier market share from 135% 

to 200%. While BNSF t h e o r e t i c a l l y may be strengthened, the 

p o s i t i o n of the second c a r r i e r i n the marketplace i s m a t e r i a l l y 

weakened i n comparison t o that of the SP. This, i n and of 

i t s e l f , reduces both d i r e c t competition and such source 

competition as c u r r e n t l y e x i s t s . Compounding the loss of 

competition i s the BNSF's weak p o s i t i o n i n the marketplace due t o 

i t s p r o p o r t i o n a t e l y small i n f r a s t r u c t u r e and due to i t s 

operational dependence upon UP/SP under t h e i r trackage r i g h t s 

agreement. 
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SPI also noted t h a t p o t e n t i a l build-out opportunities would 

be l o s t through merger of the UP and SP, basing that analysis 

inherently upon Applicants' own f i l e s . SPI-11 at 47-49. While 

Applicants have attempted tc d . r . t l e build-out p o t e n t i a l , 

i ncluding Bayport, Chocolate /ou. Freen- -t and Strang, Texas 

and Lake Charles, Louisiana, UF/SP-''30 at i4b et seq. . BNSF 

independently confirms that s-jch op-. : ) r t u n i t i e s i n fa c t e x i s t , 

s p e c i f i c a l l y including Chocolate Bayou and Freeport. Rose 

Rebuttal Dep. at 123-124. Under the CMA settlement, a r b i t r a t i o n 

to secure build-out i s available; however, that r i g h t i s time-

l i m i t e d (one year a f t e r merger approval, or one year a f t e r 

e x p i r a t i o n of an i n d i v i d u a l , e x i s t i n g c o n t r a c t ) . Moreover, t h i s 

option i s l i m i t e d only t o CMA members;— and the phasing of such 

options, based upon contract e x p i r a t i o n dates, may prevent the 

aggregation of such options and the a b i l i t y of a trackage r i g h t s 

operator to c a p i t a l i z e on a mu l t i - p l a n t scenario. 

I t i s evident t h a t merger of the UP and SP w i l l lead to 

price increc"=-s f o r the p l a s t i c s industry and others. On the one 

hand. Applicants o f f e r g l i b explanations t h a t they have "no 

expectation" of being able to raise rates post-merger, UP/SP-230 

at 179; Davidson UP/SP-231, R.V.S.-1 at 9, and that e f f i c i e n c y 

benef•• cs generally are passed on to shippers, UP/SP-230 at 

^ Not a l l of the p o t e n t i a l b u i l d - i n customers i d e n t i f i e d by 
BNSF are CMA members. Rose Rebuttal Dep. at 123. Furthermore, 
BNSF i s not e n t i t l e d t o invoke the a r b i t r a t i o n clause. 
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180.— Applicants stop short, however, at committing, as u 

condition of the merger, not to use t h e i r enhanced market power 

to increase rates, or committing to pass along any p o r t i o n of the 

e f f i c i e n c y gains. Indeed, they explain that i t i s only "strong 

post-merger competition" that drives r a i l r o a d s to share t h e i r 

product.ivity gains. UP/SP-230 at 194. As d e t a i l e d above, and i n 

the Comments of DOJ, NITL, the Texas Attc ney General, Texas 

Railroad Commission and numerous other p a r t i e s , there i s no 

reasonable expectation that post-merger competition i n the Gulf 

Coast w i l l i n fa c t be strong. Thus, i f Applicants succeed and 

create only the appearance of competition but not r e a l 

com.petition, there w i l l be no "strong post-merger competition" t o 

constrain the UP/SP's market power. 

Applicants' witness Peterson confirms that the merged 

r a i l r o a d i s going t o price as high as i t can, Peterson Rebuttal 

Dep. at 68, as contrasted with the SP which prices aggressively 

to increase business levels and to u t i l i z e i t s capacity. Gray, 

^' ivpplicants do not deny that there are l e g i t i m a t e concerns 
about the e f f e c t of a merged UP and SP, but o f f e r only that they 
are committed t o addressing them. UP/SP-230 at 214. Post-
mergei, of course, shippers are l e f t at the mercy, and 
e f f e c t i v e l y unfettered d i s c r e t i o n , of the m.-̂ rged c a r r i e r . This 
suggestion i s on a par with the provision i n the CMA settlement 
that /applicants w i l l accept post-merger STB oversight. Of course 
they v ^ i l l : the Board already has that power. See (former) 49 
U.S.C § 11351. As a condition i n l i e u of a meaningful remedy 
sue; as d i v e s t i t u r e , however, that suggestion i s ludicrous. With 
many shippers f e a r f u l of r e t a l i a t i o n f o r sharing t h e i r views and 
concerns i n t h i s pioceeding, see Department of Justice l e t t e r to 
Honorable Jerome Nelson, March 4 1996, KCS-33 at 1067, i t would 
be a t r u l y heroic gesture f o r shippers to complain when faced 
with the combined power of the Ut and SP. Post-merger annual 
review would be merely a symbolic gesture. See also SPI-16 at 
15-16. 
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UP/SP-231, R.V.S.-9 at 4-9. UP President Davidson so forewarned 

the industry of the UP's i n t e n t to increase SP and SP-driven 

prices, SPI-11 at 53-54;— and the record bears witness to t h e i r 

inherent i n c l i n a t i o n to do so. Applicants attempt t o minimize 

the s i g n i f i c a n c e of 

, Peterson UP/SP-231, R.V.S.-17 at 

21, n.2; however, they do not, and cannot, deny that tneir o'wn 

document demonstrates that 

. See SPI-11 at 54 and Exhibit 

24 . 

Applicants' true view toward competition i s demonstrated i n 

Applicants' approach to i n d i v i d u a l shipper s i t u a t i o n s , as 

contrasted w i t h the r h e t o r i c conceming the marketplace 

generally. Several i l l u s t r a t i v e s i t u a t i o n s are documented on 

t h i s record. F i r s t , as previously c i t e d , a recent i n t e r n a l UP 

document c i t e s to making up revenue l o s t to competition at a 

competitively-served point through imposing higher rates on the 

shipper who dared t c move t r a f f i c v i a another c a r r i e r at that 

shipper's captive locations. A d d i t i o n a l l y , i t was recommended 

'̂ Mr. Davidson f e l t compelled to attempt to explain away his 
comment at a CMA dinner that upon achieving co n t r o l of the SP, 
the UP v.-ould terminate the SP's "cash flow p r i c i n g . " See SPI-11 
at V.S.-5. Undoubtedly, UP and i t s counsel would l i k e to r e c a l l 
t h i s statement, and also many i n t e r n a l memos and documents. Just 
as the law recognizes spontaneous utterances as an exception to 
the hearsay r u l e and t r e a t s them as probative, so UP cannot deny 
the normal and e x p l i c i t connotation of t h i s statement and of the 
numerous documents they attempt to b e l i t t l e or explain. 
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. See Exhibit 4 at HC50-200091. 

The second i l l u s t r a t i o n concerns p r o t e c t i o n of Union Carbide 

Corporation's build-out p o t e n t i a l i n t h i s proceeding. 

Notwithstanding recognition by both UP and SP tha t Union Carbide 

enjoyed a viable build-out opportunity to the SP, and Applicants' 

recognition that Union Carbide had u t i l i z e d the build-out 

p o t e n t i a l i n i t s rate negotiations w i t h the UP, UP/SP-230 at 151, 

Applicants declined to protect Union Carbide's S e a d r i f t plant as 

a 2 - t o - l point u n t i l pressed by Union Carbide through i t s 

p a r t i c i p a t i o n i n t h i s proceeding. Even at t h a t , Applicants' 

witness Peterson sought to deny that Union Carbide q u a l i f i e d as a 

2- t o - l p o i n t , Peterson Rebuttal Dep. at 56-57. Instead, UP would 

have relegated Union Carbide to reliance upon the UP's good f a i t h 

based upon the UP/Union Carbide r e l a t i o n s h i p and source 

competition to provide Union Carbide w i t h n e g o t i a t i n g p o s i t i o n at 

such time as the current contract expires. I d . at 191-193, 

195-196 

— As a general proposition, i f the b u i l d - i n o p p o r t u n i t i e s 
discussed by p a r t i e s are as i n f e a s i b l e as Applicants claim, 
UP/SP-230 at 152 et seq., why have Applicants gone t o such 
lengths to defend t h e i r decision t o deny BNSF the opportunity to 
serve such points v i a the trackage r i g h t s lines? I f a l l 
"feasible" b u i l d - i n s have been recognized, why not open the 
trackage r i g h t s to any build-in? 
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An even more cynical s i t u a t i o n i s r e f l e c t e d i n the 

Applicant's treatment of the Lake Charles area shippers. 

Applicants graciously conceded i n the CMA agreement to provide 

BNSF r i g h t s to serve t r a f f i c origins'-ing at Lake Charles and West 

Lake, Louisiana, but only f o r that t r a f f i c going to the New 

Orleans and Mexican gateways. These points are served by UP, SP 

-ind KCS; however, they recognize that the KCS ro u t i n g i s 

c i r c u i t o u s and therefore does not o f f e r an e f f e c t i v e , competitive 

ro u t f t o New Orleans and the Mexico border points. Rebensdorf, 

UP/SP-231, R.V.S.-18 at 6. Conveniently omitted from BNSF access 

i s t r a f f i c destined to points other than New Orleans and the 

Mexico gateways. For example, Houston i s excluded 

notwithstanding that t r a f f i c to Brownsville and the either border 

points must move through Houston, Peterson Rebuttal Dep. at 234. 

I t i s obvious, accordingly, that the deficiency of a l t e r n a t i v e 

routes due to c i r c u i t y necessarily must e x i s t between Lake 

Charles/West Lake and Houston; however, such t r a f f i c i s not 

avai l a b l e t o BNSF. 

Also excluded from BNSF access i s the a f f i c o r i g i n a t i n g at 

West Lake Charles. West Lake Charles i s served by the SP and 

KCS; however, due t o KCS c i r c u i t y / r o u t e l i m i t a t i o n s , the only 

e f f e c t i v e route out of West Lake Charles to Houston and the 

gateway points, other than the SP, i s v i a KCS/UP j o i n t - l i n e 

service. Indeed, the brancn l i n e serving West Lake Charles, 

operated j o i n t l y by the KCS and SP, passes through West Lake and 

i s open at West Lake t o the UP under reciprocal switching; and 
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BNSF considers West Lake Charles shippers to be s i m i l a r l y 

s i t u a t e d to the Lake Charles and West Lake s h i p p e r R o s e 

Rebuttal Dep. at 116. Applicants' witness Peterson, however, 

conveniently abandoned his p r i n c i p l e that routes i n excess of 

150% c i r c u i t y , as compared w i t h the most d i r e c t route, are not 

competitive i n defendirig the decision not to t r e a t West Lake 

Charles as a 2 - t o - l p o i n t , Peterson Rebuttal Dep., see also 

MONT-9 at 6-8. 

The issue n a t u r a l l y arises why Applicants seek t o 

di s t i n g u i s h West Lake Charles from Lake Charles and West Lake i n 

terms of BNSF acce..s, as w e l l as the reasoa f o r l i m i t i n g BNSF to 

handling t r a f f i c at the open points only to New Orleans and the 

Mexican border points. Was the Lake Charles/West Lake concession 

i n the CMA settlement intended to resolve a problem, or was i t 

simply a sop intended as a cosmetic response to the CMA "concern" 

about 3-to-2 p r i n t s where the UP and SP have the only e f f e c t i v e 

serving routes? The answer l i e s i n the numbers. According to 

BNSF's chemicals marketing executive Rose, the Lake Charles and 

West Lake t r a f f i c represents only approximately 7% of the t o t a l 

available from the three shipping points; and at th a t , the 

t r a f f i c destined t o the New Orleans and Mexico border points 

a c t u a l l y opened t o BNSF service i s a small f r a c t i o n of the 7%. 

Rose Rebuttal Dep. at 116. Thus, while pretending to recognize a 

de facto 2 - t o - l s i t u a t i o n . Applicants a c t u a l l y concede v i r t u a l l y 

nothing to the BNSF--or t o the Lake Charles area shippers--in 

terms of preserving competitive opportunity. 
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As exemplified above, when examined i n d e t a i l i t i s 

abundantly clear that Applicants do not desire or intend r e a l 

competition. While g i v i n g l i p service and token access through 

the BNSF trackage r i g h t s agreement, i n f a c t Applicants have 

imposed every b a r r i e r conceivable to re a l competition; and i f the 

merger i s approved, i t can only be a n t i c i p a t e d t h a t the 

implementing and operational d e t a i l s w i l l be administered i n such 

a fashion as to r e s t r a i n the BNSF, j u s t as the UP's reaction to 

re a l competition i s to plan 

, j u s t as Applicants seek to l i m i t 

access to the Lake Charles area market, and j u s t as Applicants 

denied BNSF the option under the trackage r i g h t s agreement to 

r . t i l i z e a contractor on the Houston-Brownsville route due to 

concerns about BNSF's e f f i c i e n c y through such means of operation. 

SPI-11 at 29, n.28. As explained by management to the UP Board 

of Directors, a c q u i s i t i o n of the SP w i l l serve to "Maintain 

Dominance i n the West. "̂ ' 

And how does the BNSF view i t s competitive role? We already 

have seen examples of BNSF's p r i c i n g being s u b s t a n t i a l l y above 

the l e v e l s driven by UP-SP competition. SPI-11, V.S.-6 (Errata, 

SPI-12.) See also IP-10, McHugh p. 32.- Indeed, i n contrast 

33/ See SPI-11 at I.TI, Exhibit 7, p. 000004. 

— UP attempts t o downplay BNSF's lack of competitive p r i c i n g 
by c h a r a c t e r i z i n g BNSF's bids to P h i l l i p s Petroleum and 
In t e r n a t i o n a l Paper as "opening proposals and negotiations," 
UP/SP-230 at 131. Applicants' e f f o r t s to undermine the 
signi f i c a n c e of these quotations i s contradicted by BNSF's 
witness Rose, who indicated that t h e i r quotation c o n s t i t u t e d 

(continued...) 
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t o SP'S aggressive p r i c i n g , BNSF w i l l price based upcm truck, 

water, other r a i . and intermodal competition. Rose Rebutti.1 Dep. 

at 29-30, 3 J - < 0 In a market such as p l a s t i c s where truck, water 

and intermodal are not . l a t e r i j i l factoro, iiN-iF's only benchmark 

f c r p r i c i n g w i l l be UP/SP's pLices. With thp UP/SP c o n t r o l l i n g 

BNSF's costs to a substantial extent for the :.::-to-l trali..;..- the 

r e s u l t w i l l be a symbiotic r e l e t ionshijr, w i t h the UP and SP 

l i v i n g i n a close, cooperative r e l a t i o n s h i p i n which each feeds 

o f f the other. BNSF witness Fose stated that BNSF's entry i n t o 

the marketplace should not be expected to ' r i v e prices down, Rose 

Rebuttal Dep. at 35-36, a natural consequence of BNSF basing i t s 

p r i c i n g decisions on vhose of the UP/SP and being dependent upon 

UP/SP f o r switching and operational services.— 

I t i s clear that the l i m i t e d s u b s t i t u t i o n of BNSF f o r the 

Southern P a c i f i c at the 2-co-l points w i l l not serve to constrain 

the Applicants' p r i c i n g power. 

—{...continued) 
t h e i r competitive p r i c e o f f e r i n g an̂ ' were not i n any sense 
preliminary j.n nature. Rose Rebutoa.L Dep. at 12:^-131. 
Applicants' purported knowledge o*" BNSF'^ neg.^t i a t ions w i t 
poten^:i^i shippers i s most t r o u b l i n g : e i t h e r UP already ?h "too 
f a m i l i a r " w i t h BNSF's marketing, or Applicants are w i l l i n to 
deceive the Board i n seeking approval of the merger. 

25' As previously noted at p. 21, supra. or.c e f f e c t of the 
disappearsince of the SP would be an increase i n rates on PTR.»-
served t r a f f i c . Not only i s t h i s a product of the differ-ence i n 
p r i c i n g philosophies of the SP - ^ i t h those of the UP and BNSF, but 
also mainstream economic theory, backed by experience, 
demr 'trates that prices increase as competition shrinks i n 
high.i.y concentrated markets. See Shepherd, -SPI-ll, V.S.-7 at 
_ . i - I 7 ; DOJ-8, Majure V.S. at 28 et. seq 



IV. DIVESTITURE IS THE ONLY EFFECTIVE 

REMEDY IF THE MERGER IS TO BE APPROVED 

Applicants challenge d i v e s t i t u r e as an e f f e c t i v e remedy to 

preserve the competition posture status quo ante i f the merger i s 

approved. Applicants characterize d i v e s t i t u r e as "re-

balkanization" of the r a i l network; and that same description, 

undoubtedly c o i n c i d e n t a l l y , also i s r e c i t e d by BNSF. UP/SP-230 

at 29; BNSF-54 at 2. 

Applicants' attack upon d-ivestiture i s without merit. Since 

thf^ C nd SP ex i s t as separate systems today, t o exclude the 

Texas/Louisiana network (and possibly also the Cen̂ '-='l Corridor) 

from a merger of the UP and SP would not lead t o re-anything, but 

merely would preserve the status quo. Indeed, d i v i s i o n of the SP 

i n t o component parts of the Gulf Coast/Cotton B e l t , Central 

Corridor a^d che Texas-Southern C a l i f o r n i a route segment was 

envisioned by McKenzie & Company i n a study undertaken .«:or the 

Santa .e at the beginning of t M s decade. Kro'rs Rebuttal Dep. at 

73-74, 83, 85-87, 95-96. Thcs, according to one of the forer,0'=:t 

r a i l r o a d industry consultants, such a d i v i s i o u of routes would be 

a r a t i o n a l d i s p o s i t i o n of tne SP, i f the SP were not to be 

operated as a stand-alone carrier^^. As suggested by the 

McKenzie report, the segment which would be of greatest appare.it 

b e n e f i t to enhance the UP's route s t r u c t u r e wculd be the southern 

route Jrora Texas to Cali-:ornia, Id., at 85-06, p r e c i s e l y the 

^ BNSF has assiduously r e s i s t e d production of the McKenzie 
Report during discovery i n t h i s proceeding. 
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r e s u l t (plus the 1-5 corridor) i f the proposed merger were t o be 

approved with d i v e s t i t u r e of the p a r a l l e l route systems.—' 

As to d i v e s t i t u r e depriving Applicants of the t r a f f i c from 

exclusively-served points along the divested l i n e s , UP/SP-230 at 

29, no one has suggested that the routes and attendant f a c i l i t i e s 

subject to d i v e s t i t u r e be given to another party. D i v e s t i t u r e i n 

a merger s i t u a t i o n e n t a i l s sale of the divested assets. Five 

p a r t i e s have expressed active i n t e r e s t i n tne Texas/'^-.ouisiana 

routes, namely, Conrail, CSXT, I l l i n o i s Central, Kansas C i t y 

Southern and Norfolk Southern; and i t i s presumed that there 

woula be active and vigorous competitive bidding f o r those 

routes. Wnile fei g n i n g staunch opposition to d i v e s t i t u r e . 

Applicants have prepared f o r t h i s e v e n t u a l i t y by entering i n t o 

agreements w i t h both the I l l i n o i s Central and CSXT, UP/SP-74 and 

238; and Applicants even concede that the re-route b e n e f i t s 

flowing from the merger tend to be i n areas other than the Gulf 

Coast. UP/SF-23G at 239. Considering that the major merger 

benefits accrue to t r a f f i c flows other than those involved i n the 

Gulf Coast c o r r i d o r , ana considering that the p r i c e f o r the 

divested l i n e s would o f f s e t the purchase p r i c e paid by the UP f o r 

the SP, based upon the value of those l i n e s and the t r a f f i c 

served by those l i n e s , d i v e s t i t u r e should not serve to undermine 

the merger benef - -S t o the UP.— 

37/ See also n.9, supra. 

2S' I f the captive t i - a f f i c i n fact i s d r i v i n g the economics of 
the "erger, then i t i s apparent that one of the true purposes of 

(continued...) 
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As compared w i t h the trackage r i g h t s agreement and the j o i n t 

or coordinated operations contemplated by Applicants and BNSF, 

d i v e s t i t u r e i s a simple, clean and s u r g i c a l l y e f f i c i e n t remedy. 

As set f o r t h above, the trackage r i g h t s arrangement would lead, 

e f f e c t i v e l y , to j o i n t operation by the UP/SP and BNSF over 

c r i t i c a l Gulf Coast routes. Moreover, the trackage r i g h t s 

arrangement e n t a i l s coordination i n some 200 separate points, see 

Rebensdorf, UP/SP-231, R.V.S.-18 at JHR-1, and would lead to a 

BNSF employee beinq permanently stationed at the UP/SP 

ope.rational headquarters, wi t h the cost to be paid by the UP/SP. 

UP/SP-219, CMA Agreement at Attachment A. These j o i n t 

arrangements w i l l continue, minimally, f o r 99 years, and w i l l 

destroy any semblance of independent r a i l operations i n the 

western United States. Such a working r e l a t i o n s h i p would be 

akin, i n a hypothetical merger i n the p l a s t i c s industry (which i s 

nowhere as concentrated as the Western r a i l r o a d s , wich more than 

12 producers of both PE and PP), to Exxon sponsoring a Chevron 

representative being stationed i n i t s c o n t r o l room at the Mont 

Belview polyethylene p l a n t , where product formulation ana 

production are managed, and f o r both t o s e l l product flowing from 

the same reactor spigot, with the only dif f e r e n c e being whether 

— (...continued) 
the merger i s t o dominate the p l a s t i c s and chemicals t r a f f i c i n 
the Gulf Coast. A d d i t i o n a l l y , such a p o s i t i o n would conclusively 
validate the testimony of John J. Grucki, Executive Vice 
President of GRA, Inc. that the generous 67% premium of f e r e d by 
UP f o r the SP ($25/share versus a $15/share market price at the 
time of the merger agreement i n August 1995) can only be 
j u s t i f i e d by increasing rates on the UP/SP system. See KCS-33 at 
324, 349. 
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the product i s loaded i n t o an Exxon hopper car or a Chevron 

hopper car. Such an arrangement no more would c o n s t i t u t e 

competitive operations than those contemplated under the 

UP/SP-BNSF agreement, nor would such j o i n ^ operation be more 

competitive than d i v e s t i t u r e to an independent party completely 

i n c o n t r o l of i t s own p r i c i n g and operations.—' 

F i n a l l y , i n the absence of convincing the Board t h a t the 

merger would not be anticompetitive. Applicants attempt to 

int i m i d a t e the Board i n t o approval through threatening that they 

would walk away i f d i v e s t i t u r e i s ordered, UP/SP-230 at 242, and 

i n that case the SP would react by focusing i t s operations on i t s 

most e f f i c i e n t routes and p r o f i t a b l e services. Those prospects, 

i f r e a l i s t i c , do not intimidate SPI and i t s members, and should 

not be of concern to the Board. The Board i s not faced w i t h a 

f a i l i n g r a i l r o a d , whereby merger i s the only prospect f o r 

r e t a i n i n g routes and services to captive customers. Rather, 

a f t e r years of neglect i n voting t r u s t while the SF/SP merger was 

being considered, the Southern P a c i f i c has been on a course of 

—' The Railroad Commission of Texas has suggested as an 
a l t e r n a t i v e remedy the establishment of ne u t r a l terminal 
r a i l r o a d s to serve the major i n d u s t r i a l d i s t r i c t s i n Tej:as, RCT-4 
at 19-29. As noted i n SPI's comments, SPI supports open access 
w i t h i n the r a i l r o a d industry, SPI-11 at 61, n.52; however, SPI i s 
not convinced that such a remedy would, i n t a c t , ameliorate the 
ef f e c t s of a merger of tne UP and SP and the j o i n t operations 
under the BNSF agreement. Nonetheless, SPI applauds the Railroad 
Commission f o r advancing t h i s idea. Neutral terminal r a i l r o a d s 
have worked we l l i n Houston, Chicago and other i n d u s t r i a l areas; 
the Canadian open access system has served a l l st ikeholders 
extremely w e l l , and SPI understands ne u t r a l terminal r a i l r o a d s 
are planned f o r Mexico City and Monterrey when the Mexican 
r a i l r o a d system i s p r i v a t i z e d . 
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improvement throughout the early 1990s. The SF has a valuable 

route s t r u c t u r e . I f the merger of the BN and SF i n f a c t warrants 

consequential realignment of the western r a i l r o a d s , t h a t 

rea.'.ignment should be accomplished without e f f e c t i n g s i n g l e -

c a r r i e r domination i n the Texas/Louisiana petrochemical c o r r i d o r . 

With the BK looking to a transcontinental merger, an independent 

UP and SP would leave open the p o t e n t i a l f o r three 

transcontinental c a r r i e r s . Whether such a realignment would be 

i n the publ i c i n t e r e s t need not oe determined i n t h i s proceeding; 

however, merger of the UP and SP would foreclose that 

p o s s i b i l i t y . 

I t i s not the Board's r o l e t o envision and implement, or 

even to endorse, a master plan f o r the r a i l r o a d i n d u s t r y i n the 

United States. T'he Board's function i s to determine whether t h i s 

merger, at t h i s vime, i s i n the public i n t e r e s t . To reach that 

determination, the Board must f i n d that t h i s merger w i l l not have 

an adverse e f f e c t upon com.petitiun. Since the merger would have 

an adverse impact upon c i p e t i t i o n , and since the merger benefits 

can be r e a l i z e d i n a manner which excludes that adverse impact, 

the consequences threatened by Applicants i f the merger i s not 

approved without conditions other than those they endorse are not 

of decisional consequence. 

WHEREFORE, THE PREMISES CONSIDERED, The Society of thf 

Pl a s t i c s Industry, Inc., r e s p e c t f u l l y urges the Surface 

Transportation Board to f i n d that a merger of the Union P a c i f i c 

Corporation, et a l . and the Southern Pacific R a i l Corporation, et 
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a l . , would s u b s t a n t i a l l y and adversely impact upon the 

polyethylene and polypropylene resins i n d u s t r i e s , t h a t a merger 

of the UP and SP as proposed would not be i n the p u b l i c i n t e r e s t , 

and to deny a u t h o r i t y t c merge, or minimally to c o n d i t i o n any 

a u t h o r i t y on d i v e s t i t u r e of one of the two sets of the p a r a l l e l 

networks (e.g.. l i n e s , yards, f a c i l i t i e s , and trackage r i g h t s ) 

serving Texas and Louisiana i n d u s t r i e s running from the Eagle 

Pass/Liredo/Brownsville border points through Houston and Ft. 

V/orth t o New Orleans, Memphis, St. Louis and Chicago. 

Respectfully submitted. 

June 3, 1996 

Martin W. Bercovici 
Douglas J. [Behr 
E l l i o t Bel Llos 
KELLER AND [HECKMAN 
1001 G Str bet, NW 
Suite 500 West 
Washington , DC 20001 
Tel: (202) 434-4100 
Fax: (202) 434-4646 

Attorneys f o r The Society of the 
Plastics Industry, Inc. 
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"I 

IMA 
OAK S. BOf)Ne 
PWCSIDENT 

L O U I S I A N A C H E M I C A L A S S O C I A T I O N 

May 28, 1996 

Ms. Linda J. Morgan 
Chainnan 
Surface Transportation Board 
Department of Transportation 
12th and Constitution Avenue, NW 
Washington, DC 20423 

Dear Ms. Morgan: 

This letter is with respect to the proposed merger ofthe Union Pacific and Southem Pacific 
railroad." and the effect this merger could havr on the state of Louisiana. 

No doubt many factors go into such an asses.'ment. However, you should know that the 
member companies ofthe Louisiana Chemical Association are deeply concemed about the 
potential anti-competitive implications of this merger. This concem is driven by our belief 
that price and service competition forthe movement of our products could be severely 
diminished if the merger is approved as currently proposed. 

It is our view that there are alternatives which would foster cot -petition. For example, 
consic 'on should be given to the concept advanced by Conrail which involves divestiture 
of Souinem Pacific's lines connecting the Gulf States and the Midwest to an owning railroad. 
The UP/SP proposal to offer Burlington Northem Sante Fe a series of trackage rights and the 
purchase of some lines in Louisiana is probably not an effective altemative to a second 
owning railroad as a competitor fi-om end to end. 

It is LCA's position that the SurfaceTransportation Board should condition any approval 
ofthe UP/SP merger on assuring a continuing competitive environment for rail traffic into 
and out of Louisiana. While there may be altematives other than the one above which will 
adequately address our concern, without significant competitive relief Louisiana's chemical 
manufacturing industry, which produces $20 billion worth of products annually and directly 
employs over 30,000 people, could be seriously impacted. 

Sincerely, 

ONE AMERICAN PLACE. SUITE 2040 BATON ROUGE. LOUISIANA 7082? PHONE (504) 344-2609 FAX (504) 3*3-1007 
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THE WASHINGION POST, Business, B l , Friday. May 3. J996 

Man With a One-Track Mind 
Burlington Northern-Santa Fe President Hopes to Engineer First Transcontinental Line 

By Don Philljps 
Wuhnftoo Poai Wnur 

FORT WORTH 

When Robert D. Krebs 
looki. ea."!! these days, his 
gaze seems to linger at 
Norfolk. 

The president of the newly 
merged Burlington Northem-Santa 
Fe Corpo now the country's largest 
railroad, has made no secret of his 
desire to create the country's first 
transcontinenta] railroad by linking 
up with a major eastem line. Accord­
ing to railroad aud financial sources, 
he is looking harder at Norfolk 
Southem Corp. than at the other 
two pofisibilities, Conrail and CSX 
Transportation Inc. 

Preliminary contacts have teen 
made Dctween managers of the two 
raikoads, the sources said, but it is 
undear where they will lead. Some 
sources speculated that Krebs will 
make a move sooner than might be 
expected given the challenge he 

oes combining his old railroad, the 
.icfaison, Topeka & Santa Fe, with 

the much larger Buriington North­
ern. The two merged on Sept 22, 
1995. 

Norfdk Southern's vice president 
for public relations, Magda Ratajski, 
said the railroad would not comment 
on any merger matters. 

Krebs said in an interview that he 
would like to have a little more time 
before making ^ ly new merger 
move, but will be ready tf the oppor-
tiirdty arises. 

*I think yo;' lav" to be f'leady to 
go in] an instant tf all the stars get 
lined up and grow and the opportuni­
ty presents itself," he said. "The fact 
that we're working on patting these 
properties [Burlington Northom and 
Santa Fe] together doesn't stop us 
from doing something else. 

"If I had my druthers, would I wait 
tin 1998? Yes, you bet your sweet 
Itfe. But -vhatever happens, happens. 
You've got to walk and chew gimi at 
the same time." 

Through 165 years of U.S. rail­
road history, there has never been a 
true transcontinental railroad. The 

sLssippi River has been a symbol-

EYES EASTWARD 
A MERGER WITH NORFOLK SOUTHERN WOULD PROVIDE BURUNGTON AN ENTREE INTO THE EAST COAST 

SOURCE: Budlngtpn Norttiem Santa Fe Railroad THt WASHINCrON POS 

ic hurdle. It is dear that the first 
raihroader to breach that barrier 
from Pacific to Atlantic will become 
a railroad legend alongside such 
names as Harriman, Pullman and 
Gould 

But there are practical business 
reasons for a transcontinental merg­
er, the main one being the opportu­
nity to provide seamless service 
across the Mississippi. Because of 
problems that defy solution, there al­
ways are delays where railroads 
meet, giving tmcks a big edge for 
time-sensitive freight. There also 
are persomiel savings in abandoning 
one railroad headquarters when two 
lines merge. 

Shippers along the 14,500-nule 
Norfolk Southem would benefit from 
better service to westem destina­
tions, and the port of Norfolk could 
boom with new traffic from the west 
that now connects from Burlington 
Northem-Santa Fe to northeastem 

See RAILROADS, Ba CoL 1 

WOUiaNĜ N THE RAILROAD 
A PROFILE OF ROBERTO. KREBS 

• Job; President of Burlington Northem-Santa Fe Railroad. 

• Asdmment Managing 
a railroad that handles 
5.7 million shipments, 
31,000 route miles and 
46,000 employees. 

• OthM-woi1« expcrieooei 
Presldsnt of Santa Fe 
Southem Pacific; chainnan 
of Atchison, Topeka << 
Santa Fe Railway. 

• Aj<e:54. 

• Education: Stanford 
University and Harvard 
Business School. ^^obert D. Krebs 

• FerMnal: Married, three children. 
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Krebs Seeldng to Engineer Rail Merger 
RAILROADS, From Bl 

ports such as Baltimoie and New 
York. 

The 1990s have seen merger ac­
tivity pick up in the railroad indus­
try, but Liuriington Northem-Santa 
Fe.is the only successful cjmbina-
tioo 60 far. Eariier in tbe decade, 
Norfolk Southera failed for a third 
•tiiite to buy Conrail, while a pro-
p<lSed acquisition of the Southem 
Pacific Railroad bj* the Union Pacific 
R âroad has -sparked a doonybrook 
inyolving rail unions, other railroads 
and Congress. 

S"he Surface Transportation 
.Board (STB), the successor to the 
JnHerstate Commerce Commission 
pCt), is scheduled to dedde July 3 
•ybether to aDow the UP-SP merger. 

The conventional wisdom hai 
that either BurUngton Nortl .-

ern̂ ânta Fe or the new Union Pa-
ci6c—tf its merger with the South­
ern Pacific goes through—would 
mike a run for ConraiL PUadelphia-
•b^ed ConraU dominates freight traf-
Ificfrom New York and other East 
X̂oSSt dties tb Chicago and St Lou-

.But as Norfolk Southern discov-
•er^ Conrail Ctiairman David Le-
Tani is determined to remain inde-
•tendent, and is ready to use 
TPidnsylvania's tough anti-takeover 
iaw^ to make a raid an expensive and 
destmcthre battle. 

I take companies at their word," 
Knfbs said. *Conraii doesn't want to 
•jjoi merger.. ̂ . It's pretty hard to 

hostile merger in tihe raikoad 
^K îstry, iespedally in Pennsylvania. 

I we're just not interested u do-

I I Krebs should go for Norfolk 
Sotifthem and succeed, Union Pacific 
Aid' CSX likely would be forced to 
Ifixtn s transcontinental link in de-
.feose. Analysts question whether 
Xk?jirail could then hold out as ? 
much smaller regional railroad, and 
say its lines likely would be divided 
Ijef!t7een the two giants. 
* A number of railroad experts said 
Nojrfolk Southem and Burlington 
JJorthem-Santa Fe would be a good 
fit":Both railroads are h i^y disd-
.JdinCd operations, and iikdy would 
combine relati /ely easily, they said. 

The opposite was true when 
Krebs began to combine the large 
but sluggish Burhngton Northern 
with the small but tightl^ mn Santa 
Fe. Although Krebs retai. manv 
BurUngton Northern managers in 
such areas as law, he largely wiped 
out the top BN operating maiiagere 
in favor of his own managers. 

Both BurUngton Northem-Sanu 
Fe and Norfolk Southera also have 
the same mai itenance philosophy: 
Spend whatever is necessary to pro­
duce a first-class physical plant 

Norfolk Southem also would pro­
vide Krebs with lots of cash, which 
he needs for high-cost capital pro­
jects to add badly needed capacity to 

"If I had my 
druthers, would I 
wait till 1098? Yes, 
you bet your sweet 
life. But whatever 
happens, happens, 
}bu'vegOt, to walk 
and chew gum at 
tlie same time" 

— Robert D. Krebs, president. 
Buriington Northeni-Sa&U Fe Corp. 

crowded main lines. 
Sources cautioned that a BNSF-

Norfolk Southem deal may not be in 
the cards. 

For one tiling, Norfolk Southern 
Chairman 'Javid R. Goode is about 
Krebs's age, which codd make it 
more diffiailt for negotiators to re­
solve the question of who would be 
in charge. (Often in such mergers 
the younger executiTe takes the sec­
ond spot with the promise of succes­
sion.) 

Krebs, 54, entered railroading as 
a golden boy almost fiom the begin-
ninR. 

He graduated from Stanford Uni-
'̂ersity and Harvard Business School 

ar.d went to work for Southem Pa­
cific in 1966 00 special assignment 
in the railroad's Sau Francisco exec­
utive department He jras promoted 
through a series cf operating posi­
tions of increasing responsibility, 
achieving the p :5idency 16 years 
after he first walked through the 
door. 

Then came a blow. The proposed 
merger of the Southera Pacific and 
the Santa Fe was rejected by the 
ICC in 1986. For a while, Krebs's 
career appeared to be on hold. But in 
1989. he was named president of the 
Santa Fe, and helped lead the effort 
to .nerge with the Burlington North­
em. 

Krebs has a reputation as a driv­

en, demanding boss with a capadty 
to absorb enormous amounts of de­
tail The « -̂ ries of his inch by-inch 
knowledge Ui tus railroad have be­
come legend. Some Wall Street ana­
lysts, while praising Krebs, say his 
love of detail could get in the way as 
he runs larger and larger railroads. 

"There's nothing wrong with 
Krebs except he's a micro-manager 
in a larger system,' said Anthony 
Hatdj of Natweit Securities Corp. 

He drires his subordinates hard, 
but he commands fierce kiyalty from 
those who fit his do-it-now manage­
ment style. The Jourr.Ai of Cora-
merce obaerred in a Krebs profile ki 
January 1995 that few top managers 
vohmtaiity leave a Kreb»-mn raU­
road. 

"He has difficulty maddng his feel­
ings," aaid David J. DeBoer, who was 
oooe promoted by Krebs to a top job 
at Southem Pacific "He's a straight-
ahead kind of guy. He's a non-duplic-
houstype." 

Krebs said he understands he 
can't run his 31,000-mile raibroad by 
hhnself, and spoke of the frustration 
of trying to persuade his employees 
to take i«»ponsibUity for helping ex­
pand the company. 

"Part of our problem here is wc 
have this old miUtanstic tradition 
Oiat ercrybody waits for orders," he 
said. "And if somebody issues one it 
must be (lOd speaki:ig to them. 

"If there's any frustration I have, 
it's trying to break this syndrome," 
he said. 
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DEPOSITION EXTPACTS 

1. Richard B. Peterson (Redacted) 

2. Matthew K. Rose 

3. George R. Speight, Jr. (Redacted) 

4. Robert D. Krebs 

5. Thomas D. Crowley 
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SU..FACE • A N S P O R I A T I O N BOARD 

Finance Dockec No. 32760 

UNION PACIFIC CORPORATION, UNION PACI!IC RAILROAD 

COMPANY AND Mi.SSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTIIERN 

PF.CIFIC TRAN 5P0RTATI0i^^ COMPANY, ST. LOUIS 

S'OUTHWE STERN RAILWAY COMPANY, SPCSL CORP. AND THE 
V,, 

Dhi'IVSR AND RIO GRANDE WESTERN RAILROAD COMPANY 

HIGHLY CONFIDEIITIAL 

Wash i n g t o n , D.C. 

Monday, F e b r u a r y 5, 1996 

D e p o s i t i o n of RICHARl' L. PETERSON, a 

w i t n e s s h e r e i n , c a l l e d f o r ex a m i r . a t i o n by co u n s e l 

f o r t h e P a r t i e s i n t h e a b o v e - e n c i f 1 e d r a a t t e r , 

p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

sworn by JAN A. WILLIAMS, RPk, a N o t a r y P u b l i c i n 

and f o r t h e D i s t r i c : of Columbia, t a k e n a t t h e 

o f f i c e s of Coving*-on & B u r l i n g , 1201 P e n n s y l v a n i a 

Avenue, I^I. W. , Washington, D.C, 20044, a t 

10:10 a.m., Mcnday, February 5, 1996, and t h e 

p r o c e e d i n g s b e i n g t a k e n down by S t e n o t y p e by JAN 

A. WILLIAMS rpR, and t r a n s c r i b e " under her 

d i r e c t i o n . 

t: 

iLDERSON REPORTING COMPANY, INC. 
l20.''.)289-2260 (ecr.) FOR DEPO 

111', 14th ST., N.W , 4th FLOOR / WASHINGTON D.C , 20005 



5 6 

1 f ^ r an extended d i s t a n c e and t h e speeis are about 

2 20 m i l e s an hour t h r o u g h -here because of t'le 

3 narrow canyon and t h e cur-^es. And r,hat h u r t s us 

4 a l o t , i n i l o t of v a y 3 . And we can't fi.ad a "ay 

b t o g e t t h a t remedied oeccur e of t h e to p o g r a p h y 

6 out thei-e . 

7 Q. I n t h i s p a r t i c u l a r c o r r i d o r , do you 

8 have more market share t h a n ""^ or does SP have 

9 i t ? 

A. I t depends •.•hat segment >>"ou're l o o k i n g 

11 a:. If you are looking at c^OLpeting with tl.e 

12 Santa Fe. r t s o r t of t h e m i d d l e t o upper end of 

13 t h e i n t e r m o d a l market, we've got a much g r e a t e r 

14 s h a r e . I f yo u ' r e l o o k i n g a t t h e low enc of t h e 

15 i n t e r m o d a l t r a f f i c sce.le, steamship bu&^ness, f o r 

16 c e r t a i x i a c c o u n t s t h a t a r e n ' t i n t e r e s t e d i n 

17 s e r v i c e , t h e y ' r e not novinc, l e t ' s say a p p a r e l 

18 f r o m Hong Kong t o New York t>- i t i s very s e r v i c e 

19 s e n s i t i v e , t h e y ' r e moving scmethin^j t h a t ' s -- you 

20 know, t h a t ' s a v e r y low v a l a e commodity, SP 

21 p r o b a b l y does a l i t t l e b e t t e r t h a n we do. 

22 Where chey r e a l l y incre.HS'j t h e i r share, 

.'3 however, i s i n t h e i r coverage of c a r l o a d 

7.4 i n d u s t r i e s , t h e y nave a much gr>.= a t e r n e t w o r k of 

25 t r a f f i c i n S o u t h e r n C a l i f o r n i a t h a t a r e r i ' t 
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a c c e s s i b l e t o us and t h e y o b v i o u s l y h a n d l e t h a t 

b u s i n e s s . And you can go t o Appendix A, i f you 

l i k e , and l o o k a t t h i s t o answer y o u r q u e s t i o n . 

Q. You're not s a y i n g , a r e you, t h a t UP and 

SP are no t e f f e c t i v e c o m p e t i t o r s ? 

A. W e l l , I am - -

Ml. ROACH: C o j e c t t o t h e f o r m o f t h e 

q u e s t i o n . 

THE WITNESS: What I'm s a y i n g i s t h a t 

Santa Fe -- I'm s a y i n g t h a t we are A c k n o w l e d g i n g 

i n our a n a l y s i s here, and t h e r e ' s a l o t of 

a r a l y s i s , t h a t .;".iere are t h r e e c o m p e t i t o r s i n 

t h a t m a r k e t . We c a l l . i t K t h r e e - t o - t w o m a r k e t . 

Now, does t h a t mean t h a t t h e r e are t h r e e 

e f f e c t i v e c o m p e t i t o r s f o r a l l segments o f i t ? I 

would say our a n a l y s i s c o n c l u d e d t h a t t h a t ' s n ot 

t h 3 c a s e . 

Take t h e automo'iive b u s i n e s s . SP has 

beer t o t a l l y knocked out of t h a t b u s i n e s s because 

of i t s s e r v i c e and o t h e r p r oblems. You t a k e t h e 

segments I mentioned l i k e t h e LTL t r u c k l i n e s . r i d 

others., n e i t h e r we nor SP can compete a t t h a t 

l e v e l . You know, on o t h e r t r a f f i c , yes, we 

han d l e some c a r l o a d b u s i i i e s s , so does SP, so does 

Santa Fe, we handle i n t e r m o d a l t r a f f i c . 
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1 r e g a r d i n g o v e r a b i l l i o n d o l l a r - of our t r a f f i c 

2 i s our e s t i m a t e , i t ' s not p r e c i s e , because t h i s 

3 i s a v e r y c o m p l i c a t e d t h i n g . But i t ' s h i g h l y 

4 c o n s e r v a t i v e I b e l i e v e t h a t t h e t r a f f i c a t t h e 

5 two-to-one p o i n t s , t r a f f i c a t S a l t Lake C i t y , 

6 Utah, f o r example, t h a t w i l l be a v a i l a b l e f o r 

7 BN/Santa Fe t o compete f o r w i l l be such t h a t , 

8 when a i d e d w i t h a l l t h e o t h e r two-to-one p o i n t s , 

9 would be w e l l i n excess of a b i l l i o n d o l l a r s of 

10 our c u r r e n t b u s i n e s s . ^ 

11 Now, t h a t was a c t u a l l y -- t h a t a l s o 

12 i n c l u d e s I b e l i e v e t h e New Orleans-Houston 

13 c o r r i d o r w h i c h i s a t w o - t o - o n e c o r r i d o r a j id 

14 p r o b a b l y t h e Kouston-Memphi^ c o r r i d o r . But i t ' s 

15 p r i m a r i l y t h e two-to-one p o i n t s t h a t g e n e r a t e 

16 tha-.. 

17 J u s t t o t r y t o niove t h i n g s a l o n g and t o 

18 be c o o p e r a t i v e , i n our t r a f f i c s t u d y we p r e d i c t e d 

19 d i f f e r e n t p e r c e n t a g e s t h a t BN/Santa Fe would get 

20 o f t h a t b u s i n e s s which i n some cases were 50 

21 p e r c e n t , where i n many cases were where t h e y were 

22 g o i n g t o be a head-to-head c o m p e t i - o r . 

23 BY MR. MOLM: 

2<i Q. Let me move on t c a new ar e a . Would 

25 you say t h a t a d i v e r s i o n of revenue, f o r example. 
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r e l i a b i l i t y , w h ether BN's o p e r a t i o n s over t h e 

2 Southern P a c i f i c t r a c k between Houston and 

3 Memphis are l i k e l y t o be a b l e t o f u l l y compete 

4 w i t h t h e Union P a c i f i c ' s d i r e c t i o n a l o p e r a t i o n s 

5 between Houston and Memphifj? 

6 A. I c e r t a i n l y expect them t o f u l l y 

7 compete. They w i l l b^ u s i n g t h e same t r a c k s . As 

8 I s a i d BN/Santa Fe now t h a t t h e y ' r e merged have 

9 an extensi.-e n e t w o r k and g a t h e r i n g s t r u c t u r e i n 

10 t h e G u l f . On t h e Memphis t r a i n , t h e y w i l l be 

11 a b l e t o go i n t o t h e Tennessee y a r d and b l o c k 

12 t h e r e f o r d e s t i n a t i o n s t h r o u g h o u t t h e So u t h e a s t . 

13 BN a l s o has a b i g advantage i n t h a t 

14 *-hey go f r o m Memphis t o Birmingham u n l i k e us or 

15 SP. ?̂ nd so t h e y can move t h e t - ^ a f f i c s t r a i g h t • 

16 t h r o u g h t o Birmingham, i n t e r c h a n g e w i t h t h e 

17 S o u t h e a s t e r n r a i l r o a d s t h e r e . So, as f a r as the 

18 Souuheast m a r k e t , BN/Santa Fe w i l l be a 

19 f o r m i d a b l e c o m p e t i t o r i n my o p i n i o n and my 

20 assumption i s t h a t t h e y w i l l p r o v i d e f u l l y 

21 c o m p e t i t i v e s e r v i c e w i t h us. 

22 Q. You j u s t s a i d t h a t BN wuuld be u s i n g 

23 t h e same t r a c k . I t ' s c o r r e c t , i s i t n o t , t h a t BN 

24 would n o t be u s i n g che norchbound UP t r a c k 

25 between Houston and Memphis f o r any o f i t s 
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1 t o M e r i d i a n , M i s s i s s i p p i . And th e y a r e becoming 

2 a f o r m i d a b l e c o m p e t i t o r i n t o t h e Southeast a f t e r 

3 t h e i r a c q u i s i t i o n of the m i d - s o u t h r o u t e . 

4 Q. I ' d l i k e t o d i r e c t you t o page 243 of 

5 yo u r t e s t i m o n y . And I ' l l d i r e c t y o u r a t t e n t i o n 

6 t o t h e l a s t p a r a g r a p h a t th e b o t t o m o f t h e page, 

7 b e g i n n i n g f a r t h e r m o r e . I f I c o u l d j u s t quote 

8 your t e s t i m o n y here f o r the r e c o r d , you say, 

9 f u r t h e r m o r e , many of the che m i c a l s t h a t we 

10 s t u d i e d are g e n e r i c commodities, and UP/SP G u l f 

11 Coast c h e m i c a l o-."iginat i o n s must compete w i t h 

12 o t h e r sources t o s u p p l y the needs c f r e c e i v e r s , 

13 c l o s e q u o t e . I s t h a t a c c u r a t e r e a d i n g of your 

14 t e s t i m o n y , Mr. Peterson? 

15 A. Ye-. 

16 Q. Now, when you say t h a t many o f t h e 

17 c h e m i c a l s t h a t you s t u d i e d are g e n e r i c , can you 

18 t e l l me whi c h che m i c a l s are cind w h i c h c h e m i c a l s 

1? are no", g e n e r i c comriodi t i e s ? 

20 A. I b e l i e v e t h a t the l a r g e volume 

21 commodities here are what I would t e r m g e n e r i c 

22 commodities, p o l y e t h y l e n e , p o l y p r o p y l e n e , 

23 v i n y l c h l o r i d e , c h l o r i n e , e t h y l e n e g l y c o l 

24 c e r t a i n l y , and a l s o t he STCC 29's are g e n e r i c 

25 t h i n g s such as a s p h a l t , we've got carbon b l a c k i n 
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1 h^re which i s a 28, 29 p e t r o l e u m o i l , and so 

2 f o r c h . Urea, I would say u r e a . I would say most 

3 of those a re - j e n e r i c . R egarding some of t h e 

4 o t h e r s m a l l e r vi^lume ones, I guess I can ' t say 

5 whether t h e y ' r e g e n e r i c or n o t or t o what 

6 degree. 

7 Q. .Regardless of t h e f a c t t h a t you c a n ' t 

8 say t o what e x t e n t those s m a l l e r c h e m i c a l s a re 

9 g e n e r i c , y o u r s t a t e m e n t i n t h i s p r o c e e d i n g 

10 assumed t h a t t h e y were g e n c i x c , d i d i t not? 

11 A. W e l l , at you s a i d we used t h e word 

12 many. 

13 Q. D i d n o t your a n a l y s i s of source 

14 c o m p e t i t i o n assume thac a l l of t h e c h e m i c a l s t h a t 

15 you s t u d i e d were g e n e r i c ? 

16 A. They were g e i ' e r i c w i t h i n a seven d i g i t 

17 commodity d e s c r i p t i o n which i s t h e f i n e s t 

18 d e s c r i p t i o n where data i . i a v a i l a b l e . I guess t h e 

19 reason we d i d n ' t say a l l vas t h a t p o s s i b l y t h e r e 

20 d.s a l a r g e degree of s u b s t i t u t i o n t h a t can t a k e 

21 p l a c e i n some o f tnese s m a l l e r commodities. 

22 Q. I b e l i e v e you j u s t s a i d t h a t a l a r g e 

23 degree o f s u b s t i t u t a b i 1 i t y can t a k e p l a c e i n 

24 t h e s e s m a l l e r commodities. ^ r d I am c u r i o u s how 

25 you can r e c o n c i l e t h a t w i t h y o u r s t a t e m e n t t i i a t 
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three d i f f e r e n t general types of p o l y e t h y l e n e 

that are produced i n the United S t a t e s ? 

.A. Yes. 

Q. Okay. And are you aware of whether 

those t h r e e d i f f e r e n t g e n e r a l t y p e s of 

p o l y e t h y l e n e are s u b s t i t u t a b l e f o r c.a a n o t h e r ? 

A. Yes, I've g o t some knowledge of t h a t . 

Q. Can you t e l l me whether i n g e n e r a l t h e y 

are s u b s t i t u t a b l e f o r each o t h e r ? 

A. I t h i n k t h a t t o a l a r g e degree w e l l , 

l e t ' s s t a r t w i t h p o l y p r o p y l e n e . I mean t o some 

e x t e n t p o l y e t h y l e n e i s s u b s t i t u t a b l e w i t h 

p o l y p r o p y l e n e . And t h e n , w i t h i n t h e v a r i o u s 

c o u p l e hundred f o r m u l a s of p o l y e t h y l e n e , t h e r e 

can be a g r e a t degree cc s u b s t i t u t i o n on t h e end 

use . 

For example, i f you' r e l o o k i n g e t 

p o l y e t h y l e n e , t h e p r i m a r y use i s f o r f i l m 

p a c k a g i n g . I t ' s p r o b a b l y n o t p r o b a b l y , I 

b e l i e v e t h e d a t a w i l l show t h a t t h a t ' s t h e 

l a r g e s t s i n g l e use f o r b o t h low d e n s i t y and low 

d e n s i t y l..aear p o l y e t h y l e n e . Those p r o d u c t s a re 

produced by g e n e r a l l y t h e same p r o d u c e r s a t t h e 

same p l a n t s . 

Sure, you've got "".ensity as a f a c t o r , 
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t o -- e q u i v a l e n t t o t h e --

2 Q. Page 39 perhaps? 

3 A. No, we've g o t t o go t o t h e c o r r i d o r , 

4 we've g o t t o go t o t h e P a c i f i c Northwest t o Texas 

5 c o r r i d o r . T h i s one i s p r o b a b l y i n t h e n a t u r e of 

6 250 m i l e s I t h i n k . But we might as w e l l check. 

7 That one. W e l l , l e t ' s see, i t ' s t h a t p a r t of 

8 i t . Let me e s t i m a t e about -- then you save even 

9 more by g o i n g t o Laredo. Probably I'm s a y i n g 

10 about 300 m i l e f p r o b a b l y . 

11 Q. And, f o r t h e b e n e f i t of t h e r e c o r d , 

12 c o u l d you g i v e me t h e p^ge number of t h e map chat 

^ 13 y o u ' r e r e f e r r i n g to? I'm j u s t a s k i n g t h i s f o r my 

14 u n d e r t ' t a n d i n g . And I wanted t o ask you whether 

15 t h e d i f f e r e n c e i n t h e r o u t e i s what comprises t h e 

16 mileag^-; 3a.viiigs? 

17 A. On page 34. The sa v i n g s comes by 

18 u t i l i z i n g our new r o u t e f. om Green R i v e r , 

19 Wyoming, and t h e n do'-n t h r o u g h Denver and down 

20 t h r o u g h F o r t Worth, Texas, and then we would go 

21 down t o Laredo i n s t e a d of g o i n g over t o Kansaij 

22 C i t y , M i s s o u r i , and t h e n down. And I t h i n k 

23 t h a t ' s somewhere i n t h e neighborhood c f two t o 

24 300 m i l e s a v i n g s . That's r i g h t . I t ' s r e d v e r s u s 

25 new. 250. I was a l i t t l e t o o f a r o f f . 
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( D i s c u s s i o n o f f t h e r e c o r d . ) 

BY MR. STONE: 

D i r e c t i n g y o u r a t t e n t i o n t o page 111, 

R E D A C T E D 
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19 customers, i n p u t f r o m SP's m a r k e t i n g and o t h e r 

2 0 peop l e , and the view of our own c h e m i c a l p e o p l e . 

21 Q. Have you had any s h i p p e r s t e l l you or 

22 anyone e l s e a t UP t h a t you're aware of t h a t SP's 

23 s e r v i c e i s i m p r o v i n g ? 

24 A. I n a g e n e r a l sense o r a s p e c i f i c 

25 sense? 
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' ' 1 Q. "''n any sense. 

2 A. I n any sense I've h e a r d t h a t , as a 

3 r e s u l t of t h e i r s e t t l e m e n t w i t h BN/Santa Fe, t h a t 

4 t h e i r s e r v i c e between Chicago and S o u t h e r n 

5 C a l i f o r n i a may -- i s more r e l i a b l e , i t has 

6 i m p r c v e d somewhat. Beyond t h a t I haven't -- I 

7 have not heard of any s i g n i f i c a n t changes 

8 r e c e n t l y . 

9 MR. STONE: Let's Stop f o r t h e day. 

10 (Whereupon, a t 5:45 p.m., t h e 

12 d e p o s i t i o n was a d j o u r n e d , t o reconvene a t 

12 10;00 a.m., Tuesday, February 6, 1996.) 

13 

14 

15 S i g n a t u r e of t h e WiLnet.s 

16 

17 SUBSCRIBED AND SWORN t o b e f o r e me t h i s 

18 day of 

19 , 19 . 

20 

21 

22 N0T7.RY PUBLIC 

23 My C o m m i s s i o n E x p i r e s 

24 

25 
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