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GENERAL COUNSEL 400 Seventh St S W
Washington, D.C. 20580

Tune 13, 1996

Vernon A. Williams, Secretary
Room 222°

Surface Transportation Board
1201 Constitution Ave., N.W.
Washirg on, D.C. 20423

Re: Uninn Pacific /. .poration, et al., -- Control an
Southern PacificR .“ -poration, et al.,
Finance Docket N. = .,o0

:RRATA TO DOT BRIEF

Dear Mr. Williams:

The Uniied States Department of Transportation ("DOT") would like to correct
certain errors contained in its brief in the above-referenced proceeding:

1. - Page 23 of the DOT brief now refers to page "1341" of the deposition
testimony of Dr. Bernheim; the reference skould be to pages "13-41" of that
testimony.

2. - The DOT brief (mistzenly) identifie s parallel UP or SP lines from "Wa<.  to
San Antonio" as part cf the "Texas Corridors" that the Applicants shoulc. be
ordered to divest. See page 20 note 20 and page 38. The proper extent of the UP
or SP lines that should be divested is frori Dailas to San Antonio.

3. - The DOT brief now advocates the divestiture of the UP or SP line to Eagle
Pass in order to maintain intramodal competition. See pages 5, .0, and 33. DOT
inadvertently failed to state that the purchaser of this line should be required to
maintain Applicants' access from San Antonio to Eagle Pass through haulage or
trackag- ~ights. Cf. DOT-+ at 38 note 39.

espectfully submitted,

G anl SamalLe
Pau' Samuel Smith
Senior Trial Attorney
cc: Counsel for Applicants
All Parties of Recox;d‘— - --.~£_.'.-?;{;i-£_.:.;¢_§'—'”-'-’-“-—“—-—'-;':
Qifice of the Sacretary }
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June 3, 1996

Verncn A. Williams, Esg.
Secretary
Surface Transportation Poard

Room 1324
12th & Constitution Avenue, N.W.

Washington, DC 20423

Re: Finance Docket No. 32760, Union Pacific ;Qora ion,
Union Pacific Rallroad Cg_runy, and Mis Q ;; Lacific
Railroad Company Contreol and Merger Southern
Pacific Rail go;oora;;on, Southern Pacific Ir;n portation
Company, St. Louis Southwestern Railway Company, SPCSL
Corp., and the Denver and Rio Grand Western Railroad

company
Dear Secretary Wiiliams:

Enclosed for filing are a signed original airrd 10 copies of
Brief of Formosa Plastics Corporation, U.S.A. in the above-
captioned case. We also enclcse a floppy disc in WordPerfect 5.1
which contains the same document.

Sincerely,

ENTERED
{f Office of the Secretary (&A&e !: 8&\1'

NO 4 1996 Andrew P. Go.ldstein
Ju Attorney for
Formosa Plastics Corpeoration, U.S.A.
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BEFORE THE

SURFACE TRPNSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNTON PACIFIC CORPORATION, UNICN PACIFIC RAILROAD COMPANY, AND
NISSOURI PACIFIC RAILROAD COMPANY -~ CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP., AND THE
DENVER AND RIC GRANDE WESTERN
RAILROAD COMPANY

BRIEF OF
FORMOSA PLASTICS CORPORATION, U.S8.A.

Andrew P. Goldstein

McCarthy, Sweeney & Harkaway, PC
Suite 1105

1750 Pennsylvania Avenue, N.W.
Washington, DC 20006

Attoruney for
Formu.sa Plastics Corporation, U.8.A.

() Dated: June 3, 1996




BEFORE THE
SURFACE TRANSPORTATIOX BOARD
FINANCE DOCXET 0. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY == CONTROL AND } .RGFR =--
SOUTHERN PACIF.IC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP., AND THE

DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

N,
BRIEF OF

FORMOSA PLASTICS CORPORATION, USA

This brief is filed on behalf of Formosa Plastics Ccrporation,
U.S.A. (}FPC"). FPC operates a manufacturing facility at Point
Comfort, TX, linked by private, industrial rail trackage to the
line of the Union Pacific Railroad Company ("UP") at Formosa, TX.
Formosa is on the UP main line between Houston and Brownsville, TX.
See FPC-1 and FPC-2.

FPC is a manufacturer of chemicals and plastics components.

Ninety percent of its production at Point Comfort is shipped by

rail -- all via UP, the only carrier serving Formosa. Although FPC
operates another, considerably smaller, facility at Baton Rouge,
LA, which is served by UP and two other railroads (Illincis Central
and Kansas City Southern), the Baton Rouge facility for the most

part manufactures products which do nct duplicate those produced at
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Point Comfort and is not a competitive alternative to Point Comfort
on plastics components moving to California markets. Ibid.

Although FPC believes generally that the .arketplace tends to
function more efficiently with greater levels of rail
transportation competition, FPC’s specific purpose in participating
in this proceeding is with respect to California markets, which
account for approximately 25 percent of FPC’s plastics compcnents
shipments from Point Comfort. These markets have the potential to
grow significantly and are expected to account for larger volumes
of components shipped by FPC from Point Comfort.

FPC shipments of plastics components to California markets
reach three points where there presently is multi-carrier
competition; City of Commerce, Stockton, and Lindsay, all of which
receive service from UP, Southern Pacific Transportation Company
("sP"), and Burlington Northern Santa Fe ("BNSF"). SP has been a
vigorous and effective competitor for this traffic, although UP is
the originating carrier. The loss of SP as a competitive carrier
is bound to drive up transportation prices and reduce marketplace
incentives for service competition.

Faced with similar concerns in prior merger proceedings, the

Interstate Commerce Commission ("ICC") generally declined to

intercede, reasoning that two competitive routes sufficed to

provide adequate competition. See, e.g., Finance Docket No. 32549,
Burlington Northern Inc. et al. -- Control and Merger -- Santa Fe
Pacific Corporation, I.c.Cc. 24 (August 1995).  Here,

however, there is not only a massive record compiled by public
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bodies, such as the United States Department of Justice, which
detail the harmful effects on competition which are likely to flow
from this particular merger proposal, but, also, it is SP, the
carrier poised to 1lose its independence, which has provided
vigorous competition to FPC’s California destinations.

Various solutions have been suggested to cure the heightened
control which the proposed merger will give UP over chemicals and
plastics components originating in south Texas, at points such as
Formosa. FPC is not promoting any one such alternative to the
exclusion uof others. However, it must be observed that, pursuant
to the settlement agreement between the applicants, on the one
hand, and BNSF, on the othker, BNSF is to be granted trackage rights
which pass through Formosa, TX, but dc not permit BN to serve FPC’s
interchange because Formosa is not a "two-to-one" point.

The most obvious solution to concerns regarding diminished
compet tion in the plastics and chemical industries would be to
condition merger approval upon the ability of BNSF to serve all
such industries, such as FPC, who stand to suffer any diminution of
cumpetitive rail options as a result of the merger. The Board
should bear clearly in mind that most industries, including the

chemical and plastics components industries of which FPC is a part,

are intensely competitive, and any solutions adopted by the Board

in this proceeding to preserve and enhance competition should treat
all such industries svenhandedly, so that if conditions are i‘mposed
to preserve or anhance competition for some industries now captive

to a single railroad, like conditions shoul” “e imposed to protect
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competition among other industries similarly served by a single one

of the applicants.

Respectfully submitted,

Andrew P. Goldstein

McCarthy, Sweeney & Harkaway, P.C.

Suite 1105

175C Pennsylvania Avenue, N.W.

Washington, DC 20006

(202) 393-5710

Attorney for

Formosa Plastics Corporation, U.S.A.
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Brief of Formosa
Plastics. Corporation U.S.A. has, this 3rd day of June, 1996, been
served upon all parties of record, by first class mail, postage

prepaid.

Bl (ot

Andrew P. Goldstein
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Vemon A. Williams, Secretary
Surface Transportation Board

~.

Room 2215

12th Street & Constiution Ave., N.W.
Washingto. , D.C. 21423

(202) 939-3470

Re:  Finance Docket No. 32760
UP/SP Merger

Dear Secretary Williams:

Piease find enclosed the original and ten (10) copies of the Brief Submitted On Behalf
Of United Transportation Union In Conditional Support Of The Application for filing in the
above-captioned matter. In accordance with prior Board orders, we are also providing a diskette
with this document in Worarerfect 5.i format.

Very truly yours,

LA i

¢ ~‘el R. Elliott, III
Assistant General Counsel

Enciosure

| e |

Office of the éoorotary

JUN - 3 1994

Part of
Public Record




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNICN PACIFIC CORPORATIGON, UNION PACIFIC RAILROAD COMPANY
AND MISSOUP? P/ : TFIC RAILROAD COMPANY
— C. .<TROL AND MERGER -
S 1"THERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
\ X ANSPORTATICN COMPANY, ST. LOUIS SOUTHWESTERN
' WAY COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

~

BRIEF
SUBMITTED ON BEHALF OF
UNITED TRANSPORTATION UNION
IN CONDITIOR AL SUPPORT OF THE APPLICATION

-——-_____—————"E-——-——" Clinton J. Miller, III
. RS
Oﬂicac:ithe Secretary gzle:l lfgﬁ:eﬂl’ il
Assistant General Ccunsel
JUN - 3 159 United Transportation Union
* 14600 Detroit Avenue
2 gtaxglgnecord Cleveland, Ohio 44107-4250
(216) 228-940C
FAX (2i6) 228-0937

Attorneys for
United Transportation Union

Dated: May 31, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACTFIC RAILROAD COMPANY
- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP. AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

BRIEF
SUBMITTED ON BEHALF OF
UNITED TRANSPORTATION UNION

™. CONDITIONAL SUPPORT OF THE APPLICATION

United Transporiation Union ("UTU"), pursuant to the procedural schedule adepted by
the Surface Transportation Board ("STB" or "Board") in this proceeding, and the Board's
regulations, hereby submits the following evidence and argument in support of UTU's position
herein in conditional support of the merger application.

L INTRODUCTION AND SUMMARY

The UTU is the duly authorized representative for ure purposes of the Railway Labor Act
("RLA") (45 U.S.C. §§ 151, et seq.)of various crafts or classes of operating employees employed

by Applicants. The UTU and Applicants are parties to various collective bargaining agreements

covering those employees. The UTU is headquartered at 14600 Detroit Avenue, Cleveland, Ohio




44107. While UTU is in support of the proposed merger as discussed herein, UTU respectfully
requests the Board, pursuant to its authority under 49 US.C. § 11324(c) of the Interstate
Commerce Act, to note that UTU's support of the merger is contingent upon the agreement(s)
of the Applicants to conditions that will help mitigate the impact of job loss on its members, and
UTU asks the Board to so condition 2ay approval of the Control and Merger Application upon
said agreements, pursuant to its authority under 49 U.S.C. § 11324(c).

The Verified Statement of UTU International President Charles L. Little (a copy of which
is attached hereto, and the original of which was attached to the UTU's Notation of Conditions
and Comments submitted in this proceeding on March 29, 1996), details these cond:tions in the
form of comr.utments in applying the New York Dock protective :onditions, which is the basis

for UTU's conditional support of the proposed merger.

IL. RELIEF REQUESTED

Pursuant to 49 U.S.C. § 11324(c), the Board's regulations at 9 C.F.R. Part 1180, the
procedural orders issued in this docket by the Board, and decisions of the Board in rail mergers,
UTU notes the UP has voluntarily agreed with UTU to the conditions referred to hereinabove.
(See attachments to Verified Statement of Charles L. Little, copy attached heieto). Those
conditions include:

(1)  The autoinratic certification as adversely affected by the merger to the 1409 train

service employees, the 85 UTU represented yardmasters, and the 17 UTU represented hostlers

projected to be adversely affected in the Labor Impact Stucy, and to all other train service

employees and UTU-represented yardmasters and hostlers identified ir. any Merger Notice served

after Surface Transportation Board approval, and automatic certification to any engincers




——

adversely affected by the merger who are working on properties where engineers are represented
by the UTU. Morsover, UP will supply UTU with the names and TPA's of such employees as
soon as possible upon implementation of the approved merger. UP has voluntarily agreed with
the UTU to these conditions.

2 In any Merger Notice served after Board approval, Applicants will only seek those
changes in existing collective bargaining agreements that are necessary tc implement the
approved transaction, meaning such changes that produce a public transportation benefit not based
solely on savings achieved by agreement change(s). UP has also voluntarily agreed to this
condition.

~

(3)  In the event any differences between UP and UTU arise with regard to UP's

application of the New York Dock conditions being inconsistent with the above-mentioned

conditions (committed to by UP), UTU and UP personnel will meet within five (5) days of notice
from the UTU International President or his designated representative and agree 10 expedited
arbitration with a written agreement within ten (13) days arter the initial meeting if the matter
is not resolved, which will contain, among other things, the full description for neutral selection,
timing of hearing, and time for issuance of Award(s). UP has voluntarily agreed with UTU te
this condition.

(4) In the event UP uses a lease arrangement to complete the merger of the various

SP properties into MP or UP, these New York Dock conditions would, nevertheless, be

applicable. UP has also voluntarily agreed with UTU to this condition.

In view of UP's agreement to the above conditions, UTU agreed to support this merger.




m. COMMENTS IN SUPPORT OF THE MERGER

The UTU has as members more than 79,000 transportation industry workers. The UTU
represents a significant percentage of the unionized work force of the Union Pacific and the
Southern Pacific. UTU submits these comments in conditional support of the proposed merger
of UP and SP, as described hereinabove.

UTU is the largest labor organization in the rail industry. As such, its chief responsibility
is to protect the economic interests of the UTU members, whose work makes possible the
efficient functioning of the nation's transportation system. As the Board is aware, labor has been
very concerned about, and very critical of, rail mergers because of the significant job loss that
they entail. In that connection, it should be noted that UTU suppor; the proposed UP/SP merger
only because UP has agreed to a number of conditions in applying the New York Dock
conditions, described hereinabove, that will help mitigate the impact of job loss on its members.

IV. CONCLUSION

For the foregoing reasons, UTU urges the Surface Transportation Board to approve the

1JP/SP merger with the conditions UP has agreed to with UTU described hereinabove imposed

or. the transaction.

Respectfully submitted,

Clinton J. é'ller, m i

General Counsel

Daniel R. Elliott, III
Assistant General Counsel
United Transportation Union
14600 Detroit Avenue
Cleveland, Ohio 44107-4250
(216) 228-9400

FAX (216) 228-0937




CERTIFICATE OF SERVICE

I, Daniel R. Elliott, III, certify that, on this 31st day of May, 1996, I caused a copy of the

foregoing Brief Submitted On Behalf Of United Transportation Union to be served by first-class

mail, pestage prepaid, or by a more expeditious manner of delivery, on all parties of record.

X !
'Danieél. Enﬁ 'mi "% g

\




VERIFIED STATEMENT

My name is Charles L. Little. I am the International President of the United
Transportation Union ("UTU"). I have approximately 40 years of service in the railroad industry
and 24 years in the rail labor movement as a union officer.

The UTU has as members more than 79,000 transportation industry workers. The UTU
represents a significant percentage of the unionized work force of the, Union Pacific and the
Southern Pacific. I am submitting this verified staiement on behalf of myself and tie UTU's
respective membership in support of the proposed merger of UP and SP.

I have the honor to preside over the largest labor organization in the rail industry. As

such, my chief responsibility is to protect the economic interests of the UTU members, whose

work makes possible the efficient functioning of the nation's transportation system. As the Board

is aware, labor has been very concerned about, and very critical of, rail mergers because of the
significant j_b loss that they entail. A recent newspaper article stated that no rail merger in the
past 25 years has proceeded with major union support.

But I support the proposed UP/SP merger, and I do so for two key reasons: First, UP has
agreed to a aumber of conditions that will help mitigate the impact of job loss on our members.
Second, I am convinced that the combination of SF and UP to form a strcng competitor to
BN/Santa Fe is in the best interest of rail labor in the future. UP's commitments, which relate

to the application of the New York Dock labor protective provisions, are attached hereto.




The second reason that I support the merger is that, in the current circumstances of rail

mpetition in the West, it is in the long-run best interest of rail labor that SP and UP combine
to form a strong, efficient competitor to BN/Santa Fe. The Board will recall that in 1995 UTU
strenuously opposed the BN/Santa Fe merger. As I antipated, that combination has resulted in
significant job loss. I believe that without a merger, UP alone would lose market share to
BN/Santa Fe, resulting in further job loss at that railroad. This loss of employment would likely
occur without any labor protection.

An independent SP likely would result in even more dire consequences for workers. The
« /idence submitted so far in this proceeding overwhelmingly demonstrates that SP is financially
and competitively a very weak railroad. SP has failed to generate sufﬂci:nt cash flow from rail
operations to fund its overating expenses, capital expenditures and fixed charges in all but three
years since the late 1970's, and it is still losing money. Iknow that SP has kept itself afloat over

last 13 years only by selling off huge amounts of real estate and investing the proceeds in
rail operations. In fact in the last 13 years, SP generated close to $3 billion in cash asset sales
while losing $2.4 billion in cash from rail operations.

I have first-hand experience with the consequences of SP's financial distress. In 1991,
Congress acknowledged the severity of SP's problems by permitting SP to bargain with labor
separately from the rest of the industry with respect to wages. As a result, most SP employees
already have endured years of below-industry wages on account of SP's financial --sakness.

If the UP/SP merger is not approved, the jobs of thousands of additional SP employees

would be placed at risk. It is doubtful that SP would be able to compete in the future against

UP and particularly against BN/Santa Fe. Rather, it is more likely that SP would be forced to
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discontinue operations on certain lines or even be broken up and sold off in pieces, with no labor

rotection for the wany SP employees who would lose their jobs in this process.
Overall, it is my opinion that the job loss that UTU members will experience through the
UP/SP merger would be much less than the job loss that would occur if UP and SP are left 1o

stand alone against BN/Santa Fe.
For all of these reasons, I and the UTU membership strongly urge the Surface

Transportation Board to approve speedily the UP/SP merger.




)

STATE OF DHIO

)
) ss.
)

COUNTY OF CUYAHOGA

I, Charles L. Little, being duly sworn, state that I have read the foregoing statement, that

I know its contents, and that those contents are true as stated.

Kby

SUBSCRIBED and swom to before
me this _2 $+\. _ day of March, 1996.

(Qﬂ/?%df/

Notary Public
DANIEL R, ELLIOTT, ATTORNEY Al LAW




UNION PACIFIC RAILROAD COMPANY

i

Mr. Charles Little
President UTU
14600 Detroit Ave
Clovetand OH 44107
Dear Sir: :

This refers to our eariier conversation canceming the issuee dw
proteation and the centification of adversely affected UTU employees. !

As you know, Union Pacific, in its SP Merger Applicatiof, stipuipled 1o the
impasition of the New York Dack conditiens. The Labor impact Study which UP flied with
the Merger Anplication reported that 328 trairmen would transfer, that 1081 trainmen jobs
(n=t) would be alxlished, that 85 UTU represented yardmaster jobs ang 17 hostier
P zmmtnmmdﬂsdeOpauﬁinm.m
Labor Impact Studly also indicates that a number of enginieer poaitions will be affectind but
dooahdt-indicde!wm.ﬂmy.dhoummddmmpmpuﬁnﬁnru@rm
are repsasented by the UTU. i

Within the New York Qock canditions, 8ection 11 addresaee djsputes and
controversies regarding the interpretation, application or enforcement of the New York
Dock conditions (except for Sactions 4 and 12). Under Section 11, perhaps {
serious araas for Lolential disputes involve whether an employee was ac. “saly affected
Dy a transaction and what will be such employes’s protected rate of pay.

in-an effort to eliminate as many of these disputes as possible, Uniowl"fndﬂcmdm
the following commitment regarding the issue of whather an employee was adversely
affected by a transactiorx UP will grant automatic ca:tification as adversely by the
merger-to the 1408 train service employees, the 85 L'TU-represented yardmasters and
the 17 UTU represented hostlers projected to be adversely affected in the Lavor impact
Study and to all ather train service employees and UTU represented yardmasters and
hostlers identified in arty Merger Notice served after Board approval. UP will also grant
mmwmymmwwwmmmaam-
on praperties where engineers are represented by the UTU. UP will supply UTU with the
names- and TPA's of such employees as soon as possible upan imple| of
approved merger.

|
|

I
A3A0HE/4T W OL NOIND SNeP L QELIND WoN4 6E:12 966 T-bE-2M




,-mmmwmmmmmdwsmm
wm.bwmmnwdwwm
accompeanying the Merger: comits that, in v Merger Nolice served
after Board approval, It will anly seek those changes in existing coliective bargaining
wummn-wummmm
mmm.mwwwwwmmm
by agmeement crange(s)- Bl

Even with these commitments, differences of opinion &re bound 1o occur. In crdes
10 ensuse that any such differencas are dealt with promplly 2..d fairly, Union Pacific makes
this final commitment If at any time the International President of the LTU (or his
designaled representative) believes Union Pacific’s application of the !
conditions is inconsistent with our commitments, UTU and UP persannel wilk meet within
mmmammmmmm«mw
raprewentative anc. agres o expedited arbitration with  written agreament within ten (10)
days after the initial mesting if the matter is not resclved, which will contain, ajnang other
mm-ummummmdmwmwmd
Awani(s). ™

-In view of Union Pacific’s position regarding the issuees of protection
and the carntification of ampioyees, | understand that the UTU will now the UP/SP

Sincerely,

NOIND SNRIL QELIND WONd  @p:12  966T-pa-3u




UNION PAYFIC RAILROAD COMPANY ~

Febr uary 26, 1986

14 14 PODTC SIRER
CAAHA A~ WA 89179

TS mm—————— - - o

Prasident UTU
14600 Detroit Avenuy
Cleveaiand, OH 44107

. —— ama———— g ae

This mmmmamaammumcm&nd:muwss
: During those discussions, you inquired whether as a part of the UP/8P Merger,
some or all of the DRGW, SSW,SPC&GSPTMBOwaMPqW. if s0,
- you ¢ mummmuwmwumammvm
Dor¥ protactive-conditions 12 such a lesse. i

. Gurrertly, we do not intend to use a lease arangement to complete mecger of
the varfous SP properties into MP or UP. However, if our plans were to and an®
or mote of the SP propertias was leased to MP or UP, the Nev- York conditions
would,, nevertheiess, be apolicable. This would be consistent with theha'thdUPhu
Wb.wmdmmvwmmmmmm

1 trust this. accurately reflects our discussions. | :
. !

Sincerely,

NOIND SNRUL QELIND WOMS  @P:12  966T-p@-aad
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- CCNTROL AND MERGE:R -

SOUTHERN PACIFIC RAIL CORPORAIION,
SOLTHERN PACI®IC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY,
SFCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD CCMPANY

BRIEF OF THE POF  OF TACOMA

The Port of Tacoma ("POT") submits this brief in support of the merger
proposed by Union Pacific and Southern Facific.

1. POT is a pert district ana municipa! corperation of the State of
Washington. POT ana the Port of Seattle ("POS3") together enjoy the ranking of
second ‘argest container load center in North America. A recent study projects that
container traffic (20 foot equivalents) inoving through both ports will double by 2015
to 4.6 million, and Midwest cc™ exports through Washington Statec ports could grow
66 percent, exceedig 10 million metric tons by 2015. Thus, PO is, and will
increasingly be, depenaent upon rail service to ensure competitiveness.

2. POT plays an important part in assuring the region's economic vitality and
depends heavily on the ability to move rail freight thrcugh the region quickly,
economically, and efficiently. The maintenance and enhancement of the region's
freight railroads play an important ruie in mair taining the competitive pasition of the
region's ports in relation to other West Coast ports.

3. POT supports the UP/SP merger, POT, POS, and UP share a common
concern over the quality of rail service to and from the Paciiic Northwest and
mutually desire to ensure long term reliable service and access between intermodal




rail terminals ¢ /er the main lines of UP and SP in order to accommodate future
increases in demand for rail freight service.

4. POT, POS, and UP have entered into a cooperative agreement that,
among othe- things, assures that UP will respond to market demands by increasing
capacity for rail traffic between Puget Sound and Chicago and along UP's new single
line route in the 1-5 Corridor through appropriate investments and operating
improvements as described in the UP/SP merger application. (A copy of the
agreement was previously submitted by POT with its verified statement.) POT and
POR will actively support such improvements to help assure all governmental
approvals are obtaine - Ju.C.ily.

5. Jointly and cooperatively, POT, POS, and UP will address such issues as,
n > 1line capacit, port access, grade separation, intermodal service, gotential
.rsion, passenger rail issues, etc. This cooperative effort demonstra.ss the
mutual commiunent POT, POS, and UP have made to ensure that the Puget Sound
region maintains a viable, competitive rail system in relation to other West Coast
norts, and illustrates how well the ports can work with the private raiiroad sector to
ensure economic health for the region.

6. The Burlington Northern/Santa Fe merger, which POT also supported,
created a much laiger and more efficient railroad than either UP or SP. The uP/SP
merger, as coriitioned on the agreement with BN/Santa Fe, will not only restore
competitive balance in the western United States, but it will also enhance
compatiticn  The 1JP/SP merger will create single line service along the West Coast
for the first time. The UP/SP agreement with BN/Santa Fe will add competition to
that new single line service. POT and the entire Pacific Northwest will receive the
direct 2nd immediate benefits of those and many other improvements to be produced
by the UP/SP merger.

7. For all the reasons set for'n above, POT requests that this Board approve
the UP, SP merger and the BN/Santa Fe agreement.

Re(spec fully submitted, :
) 7

Donald G. Meyer

Deputy Executive Director
Port of Tacoma

PO Box 1837

Tacoma WA 98401
206-383-9410

Dated this 5 day of June, 1996.
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Dear Secretary Williams:
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Chemical Company.

Extra copies of the Brief and of this letter are enclosed for
you to stamp to acknowledge vour receipt of them and to return to
me in the enclosed self- aauressed stamped envelope.

By copy of this letter, service is being effected upon counsel
for each of the parties.

If you have anyv question concerning this filing or if I
otherwise can be of assistance, please let me know.

Sincerely yours,

Fritz K%hnL
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cc: Judge Jerome Nelson
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Chemicaf Company submits the attached Statement of Mr. Brian P.
Felker, Manager - Products Transportation, dated this day, as its
Brief herein.
Respectfully submitted,
SHELL CHEMICAL COMPANY

By its attorney,

Suite 750 West

1100 New York Avenue, NW

Washington, DC 20005-3934
Tel.: (202) 371-8037
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Shell Chemical Company @

One Shel Plaza
PO Box 2483
Houston TX 77252

Now that we have seen much to-ing and fro-ing from various interested
parties Including, but not limited to, other railroads, shippers and shipper
groups, the following is to clarify our pasition as well as redefine our role in
thase proceadings.

1.

it should be clear that there are grave concerns from a huge muititude of
shippers, shipper grcups and government bodies, that this merger
pregents an unprecedented number of noncompetitive situations
throughout all of the Western United States. Thase can only be
addressed by having a mechanism, mandated by condition of merger,
which gives shippers a chance to seek rate relief if necessary. Declaring
the combined territories of BNSF and UPSP as market dominant ig the
only true balance against abuse of market power. In the cases where
competition may exist, but only as decided by the two players involved,
this requirement becomes moot.

- The CMA Agreement, while directionally correct, only scratches the
surface of the potential for relief for chemical shippers. Furthermore, this
was achiaved with sucl a small percentage of CMA membership that it
certainly does not represent the industry.

. We feel that some remedy as requestad in No. 1 will aventually coms to

pass over time via governinental intervention, but, until that happens,
divgstiture of parallel lines In Texas, Louisiana and up to St. Louis is
required to ensure trye competition in these corridors.

We Implore The Board to act NOW to bring reason to this matter. Without
these safeguards, future abuse of market power wi! require a return to 8
greater depr2e nf regulation which neither shippers nor railroads want,




Brian P. Felker, being duly sworn, deposes and says he has read the
foregoing statement, knows the contents thereof, and that the same are

true as stated.

.

Brian P. Felker

Subscribed and sworn to before me this _3& day of June, 1996,

W1 Sehots, .'E'
W. W. Schilling

My commission expires: ___ &~ 2~ 9

yi\telker\upspcomp .doo
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INTRODUCTION
In a case as massive, multi-partied, and time-constrained as this, we believe it

appropriate for each party to focus narrowiy on, and specifically identify, its position. At

the outset, therefore, we will briefly state Utah Railway's ("UTAH") position and viewpoint.




UTAH strongly supports its Settiement Agreement as being both pro-competitive on
the Central Corridor and necessary should the Board decide to approve the Primary
Application. As a natural corollary, UTAH opposes Montana Rail Link's ("MRL")
Inconsistent Application as an opportunistic "remedy" for a non-existent probiem, which,
ironically, would significantly lower the level of rail competition along and beyond the
Comdor. Moreover, as a co-owner of significant segments of the Central Corridor -- which

are the subject of the UTAH Settloment Agreement, the Inconsistent Application and the

"\
1913 Operating Agreement -- UTAH also strongly protests MRL's proposal as undoing the

careful property rights accommodation made both by the UTAH Settiement Agreement, and
the historic 1913 Opcrating Agreement which originally brought competition to the Central

Corridor.

ilway's Vi
As pointed out in UTAH's Response in Support of the Utah Railway Company's
Settlement Agreement, UTAH-3, p. 1, its views are limited to its area of concern and interest
.. ." the preservation of vigurous competition on the Central Corridor. UTAH feels that it
is in no position to opine on the competitive impact of the proposed merger across the broad
expanse of territory served by the Primary Applicants."

However, we ~an, and do, offer our view as tc coal traffic originating on, and moving

beyond, the Central Corridor. UTAH's long experience both competing and cooperating with




the Primary Applicants (and one of their predeccssors, the Denver & Rio Grande Western)
in the movement of Utah coals qualifies us to make a meaningful contribution to the record

in this area.

PR ‘

UTAH is a relatively small railroad. operating almost a hundred miles in Carbon and
Emery Counties, Utah -- in the heart of the Central Corridor's coal producing area. (See
maps attached as Appendix A to First West, V.S, UTAH-3) However, its competitive
significance vastly transcends its present limited mileage. "Since December 1, 1917, when
the first train load of twenty-eight cars left Hiawatha for Provo, Utah Railway Company has

hauled nearly 130 million tons of coal or approximately twenty-five percent of the

commercial coal mined in Utah." Dr. A. K. Powel!, "Utah Railway Company -- An

Abridged History," UTAH-3, p. 12. Astonishingly, "Today more than 55 percent of Western
U.S. coal moving to the countri s on the Pacific Rim through Long Beach and Los Angeles
harbors is originated by UTAH." Second West V.S., UTAH-5, p. 2.

UTAH is a major competitor in the movement of high quality Utai coal. It stands to
become a more important competitive force should the Board approve the UP/SP merger
subject to the BNSF and UTAH Settlement Agreements. Moreover, the clean burning, high
Btu Utah coal itself will become competitively more important as the next phase of the Clean

Air Act comes into effect, and the implications of the Federal Energy Regulatory




Commission's actions operung the nation's electricity grid to all suppliers of electricity

become known. See Second Vest V.S, supra, fn. 1, p. 3.

In sum, UTAH is a st ong, well established railroad. If the merger, with its Settlement

Agrcements, is approved, it will become a bigger competitive force on the Corridor.

D.  Utah Railway's Ownership Interests on the Central Corridor

An important foundation for the UTAH Settlement Agreement -- and an element thus

far ignored by Inconsistent Applicant MRL -- is the fact that UTAH enjoys important co-

ownership rights with SP (as DRGW's successor) on key trackage through the coal producing

heart of the Central Corridor. UTAH does not operate and compete on the Central Corridor
by virtue of mere trackage rights suffrage, nor is its ownership interest easily severed from
SP's (DRGW's) so as to accommodate an ordered divestiture of SP. UTAH's and SP's
ownerships and cross-rights are purposely intertwined and made inseparable without the
written consent of each party. Embodied in a co'urt-tested and approved operating agreement
(see UTAH-3 Barker V.S., App. A), UTAH's property rights on the Central Corridor have
allowed it to become a meaningful competitive force over the years. As stated in "Utah
Railway Company -- An Abridged History," UTAH-3, p. 9:

While service has been the key to Utah Railway's iong-term and

ongoing success, also of vital importance has been the joint

operating and trackage agreement. Sull in effect after more than

82 years, the agreement has required cooperation between the

two railroads [UTAH, and now SP], especially in the face of

outside challenges and natural disasters. The agreement has

allowed two railroads to compete on a comparable footing much
to the benefit of the public.




———

Inconsistent Applicant's attempt to unilaterally displace SP without concern for, much
less acknowledgment oi, the operating and property rights agreement jeopardizes, indeed
ncgates, the careful accommodation which supported rail competition on the Central
Corridor coal fields for over 80 years. It cuts not only at the Primary Application and the
UTAH Settlement Agreement, but also at the heart of Utah Railway's operations which have
benefited the coal producers and users for so long. UTAH must, and will, oppose MRL's
opportunistic maneuver in this and in all appropriate forums, in order to protect both its time-
tested competitive service, and its very viability.

* *
In summary, UTAH's interests are defined primarily by its view of rail competition

for coal moving on and beyond the Central Corridor. UTAH is today a significant and

competitive ‘on'ginator of coal moving in joint line service with bot1 Primary Applicants, UP

and SP.

While protecting its property rights in careful negotiations with UP/SP, UTAH
reached an accommodation which will enhance its competitive pos.tion on the Central
Comdor. It will here argue to protect its competitive operatiing pesition on the Cornidor, and
1ts competition-enhancing Settlement Agreement both as being in the public interest and
necessary should the Board decide to grant the Primary Arplicatica. UTAH, however, does

not take a position beyond these considerations.




——

In order to put UTAH's unique position in perspective, we commissioned a

professional h.storian to briefly outline UTAH's genesis and operations. UTAH-3. We will

now summarize the highlights of that study to put this brief in sharper focus.




II.

HISTORY OF UTAH RAILWAY OPERATIONS
ON THE CENTRAL CORRIDOR

i | the C | Corrid

Utah Railway was created specifically tc b.ing competition to what we now call the
Central Corridor. By 1883 the Denver & Rio Grande ("D&RG") had crested the Wasatch
Mountains and linked Denver to Salt Lake City. But while the D&RG's high mountain line
traversed Utah's rich coal fields, it did not provide the opportunity to fully develop those
fields. For almost three decades after the line's completion, alkthe commercial coal mined
in eastern Utah came from mines owned by D&RG's subsidiary companies assembled under
the Ut.  “uel Company.

Even after this monopoly was broken by legal action, the practical anticompetitive
fact of the D&RG rail monopoly remained. Independent mines still had to rely on the
Denver & Rio Grande rail service for access to Salt Lake City, and that carrier's subsidiary,

Utah Fuel Company, remained their "most ardent competitor." "Utah Railway Company --

An Abridged History," supra at 2. Independent mines were developed and built their own

rail connections to D&RG, but the D&RG/Utah Fuel combination continued to hold a strong
grip on the market.

United States Smelting Refining and Mining Company sought to break the
D&RG/Utah Fuel stranglehold on Utah's coal fields. It formed United States Fuel Company

to develop new mining operations, and Utah Railway, to move that, and the independent




mines', coal out of the mountains in competition with the D&RG. See "Abridged History"
supra p. 3.

Utah Railway management began to survey the most appropriate routing to follow in
order to reach the eastern Utah coal fields in Carbon and Emery Counties. After much
expensive exploration and survey work, the new carrier planned to build along a Thistle-
Soldier Summit-Helper route, i.e., to essentially parallel the D&RG trans-mountain route --
on today's "Central Corridor." Id. at 6; sec also maps attached to West V.S, UTAH-3,

Appendix A.

"\
While its trans-summit route was being planned, UTAH in 1912 began construction

on a line from Hiawatha, Utah to Utah Railway Junction, a distance of 22.3 miles. This was
compieted in 1914.Y Similarly, UTAH began building its line between Thistle and Provo,
Utah on Sepiember 1, 1913. This line was completed one year later. (See map at First \Vest
V.S., supra for a depiction of these propnetary lines).

Meanwhile D&RG had undertaken a project bothk to double track and improve the
grade on its trans-mountain "Central Corridor" main line which UTAH intended to parallel.
Now recognizing that UTAH was serious in its undertaking to reach the coal fields, and
further that duplicative building of mountain railroads is inherently wasteful, D&RG
approached UTAH's parent to propose a joint trackage agreement between Helper and Provo,

Utah on the Central Corridor. After extensive negotiations, D&RG offered UTAH use of its

- A line from Mohrland to Hiawatha of some 3.5 miles was previously built by an independent
coal company. It was pvrchased by UTAH in 1914.

8




double tracked route over Soldier Summit in return for use of UTAH's Provo to Thistle line
and its participation in maintenance of the extended shared-use line.
The resulting "Operating and Trackage Agreement between the Denver and Rio

Grandc Railroad Company and Utah Railway Company" became effective on November 1,

1912. See Appendix A to _arker, V.S, UTAH-3.
\s Dir. Powell states in the "Abridged History," UTAH-3, p. 9:

The agreement was a calculated gambie for both railroads. For
the Denver and Rio Grande it offered help in completing a long-
needed double track across the mountain and reducing the
power needed to haul coal y improving the grade.gn line. Utah
Railway “vould help pay the construction and maintenance
costs.

Given the critical importance of the joint venture and shared ownership of the crucial

segment of the Central Corridor to both railroads, each agreed to be perpetually bound by

the 1913 Agreement, and to require express written consent from the other party before any
benefit of the agreement could be transferred to a third party.?

The Agreement also called for D&RG to operate UTAH's trains for the initial three
years of the new carrier's existence. As Dr. Powell stated, "Abridged History," supra p. 9:
"... Denver & Rio Gra..de officials reasoned that Utah Railway would operate only a short
time before it would be dissolved and sole possession of the trackage would be in their

hands." UTAH management had -ery difverent ideas. It gave notice of its intent to begin its

# The original draft of this language did not apparently require UTAH's written consent for
D&RG action. UTAH, however, successfully demanded such a right and mutual obligation. See Dr.
Powell's parenthetical comment at "Abridged History," supra at 9.

9




own operations as soon as it could under the Agreement. UTAH began physical operations
on its own in 1917.

In addition to the joint use Central "orrider trackage between Utah Railway Junction
and Provo, UTAH also operates its proprietary line to Mohrland, Utah (see maps at First
West V.S, supra). Thus, the carrier is both a Central Corridor operator and as an originator
of coal on its proprietary line. This aspect has important ccnsequences in light of the
Appliczats' "two-to-one" offer which we will discuss below.

UTAH today operates 98 miles of trackage: 73 on the Centra! Corridor (52 batwetn
Utah Railway Junction and Thistle, and 21 between Thistl:and Provo); and 25 on its

proprietary line between Utah Railway Junction and Mohrland.

In short UTAH is present on the Central Corridor both as a segment owner and

participant ina court-approved operating agreement® by which cross-rights and obligations

were created for both UTAH and SP's predecessor. Moreover, UTAH's joint facilities in

Provo, constructed with UP's predecessor, the San Pedro, Los Angeles & Salt Lake Rail -oad

further underscore the intertwined nature of UTAH's presence on the Central Corridor.
That presence is substantial. UTAH has handled 25 percent of ali the commerciai

coal mined in Utah since it began operations in 1917. It also has been of crucial importance

Y See, e.g., The Denve: 4 Rio Grands Western R.R, v, Utah Ry,, Civil No. C-83-1130J,
U.S.D.C., D. Utah 1985.

i0




in opening Utah's coal fields. As summarized by Sutton in Centennial History of Utah
(quoted by Dr. Powell at UTAH-3, p. 16):

(Utah Railway] provided rail connections to many of the Carbon
coal mines, and undoubtedly influenced to a great degree the
decision of the Rio Grande to improve its own ‘ine over the
mountains. It hastened the development or the Utah coal
industry, as the Rio Grande, being deluged with coal traffic, was
not particularly desirous of extending trackage to additional
mines at that time; and had it not been for the impetus provided
by the presence of the new line, a number of years may have
passed before the Rio Grande made the necessary improvements
in its system, although the wisdom of such a move should have
been apparent ({ootnote omitted).
~,

Sce also "Brief of Utah Railway Company" in ICC No. 12964, In the Matter of
- idagion oPRaikocd B ies of the United S I Lisnited Nuenl o

for a brief history of Utah Railway and the 1913 Agreement.

In summary, UTAH is, and has long been, a substantial competitor on the Central

Corridor both in its own right 1d by virtue of the 1913 Operating Agreement.

"

-t0- S
The Operating Agreement, which placed UTAH on the Central C orridor in the role
of co-owner and joint operator, also set the stage for effective competition. "The agreement
has allowed two railroads {UTAH and D&RG, now SP] to compete on a comparable footing
much to the benefit of the public." "Abridged History," supra at 9. Along with the joint

facility agreement with UP's predecessor at Provo, the 1913 Agrcement allowed UTAH to




previde real competition on the Corridor -- to the extent of 25 percent of the coal mined in
eastern Utah since 1917. Id. at 12.

The bulk of UTAH's tonnage over the years has been interchanged with UP at Provo
for furtherance cn that carrier's extensive system. Today, however, an important exception
is in placc. As Utah Railway's John West explains, “Today more than 55 percent of Western
U.S. coal moving to the Pacific Rim through Long Beach and Los Angeles harbors is
originated by UTAH." Twice as much of this tonnage moves in joint line service with SP

than in UP joint line service. Second West V.S, p. 2, UTAH-5.

~
In short, UTAH cooperates and competes with both Primary Applicants on the Cential

Corridor. With respect to coal moving off its proprietary line in eastern Utah, UTAH can
connect only with the Joint Applicants UP or SP.

In its dual capacity as a short line origimator of coal moving from its proprietary line
(the Mohrland-Utah Railway Junction line) - and, thus, as a surrogate for those on-line
mines, and as a co-owner and co-operator of a criticai segment of the Central Corridor, with
access only to UP and SP in either case, UTAH management believed it had standing to
protect its interests under what became UP's "two-to-one" formula. In that light, rather than
a legalistic demnand bas 1 on the 1913 Operating Agreement, UTAH management began
negotiations with UP early in the process.

UP management was very positive and professional in those early negotiations. As
UTAH's President, Gary Barker, explained, Barker, V.S, p. 3, UTAH-3. "The UP staff
showed serious concern for the competitive situations that could evolve for UTAH and our

12
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shippers." Mr. Barker and his staff also "gained hope from UP's initiative to restore
competition in the so-called 2-to-1 areas." Id. UTAH management felt that its more than 80
years' experience in moving coal out of the mountains in partnership with UP entitled UTAH
to a careful consideration of its competitive needs.

Of course, on the other hand, UTAH management simultaneously felt “extreme peril
for the future of UTAH" if it could not negotiate an agreemey.! with its only two interchange
partners, the merging UP and SP. Id. at 2.

Akin to the dual cooperative/competitive position which has long characterized
UTAH's position on the Central Corridor, Utah Railway;; management approached

negotiations with UP with mixed optimism and a sense of disaster should the negotiations

fail. In a very real sense, history was repeating itseif. Asin 1913, UTAH had to find a way

to continue to exist as a competitive force on the Central Corridor. But instead of needing

to find a way to be a co-operator of the im, )rtant segment of the Corridor, UTAH now had
to find a way to continue to compete in the face of the merger of its two heretofore

competitive connection options.




I

NEGOTIATION OF THE UTAH RAILWAY
SETTLEMENT AGREEMENT

A.  Prelude t; the BNSF Global Settlement

As UTAH President Gary Barker pointed out, UTAH management began its dialog
with the UP negotiating staff on the basis of its belief that UTAH's unique position on the
Central Corridor -- an originating carrier having competitive connections only with the
merger partners, UP and SP -- entitled it to be considered under the "two-to-one" test. "We
argued and UP agreed that UTAH should be afforded a contipuance, or preservation, of
competition under the '2-to-1' formula." Barker V.S, at 3. Moreover, UTAH's 80-year

history of cooperation with UP, along with UP management's s rious concern for the

competitive welfare of UTAH and its shippers (Id.) gave UTAH some hope that a

competitive solution would be found to preserve UTAH's competitive position on the Central
Corridor.

Since the results of UP's various settlement negotiations are now a matter of public
record, we can repcrt that the scope of UTAH's initial negotiations ranged far beyond its
ultimate Agreement. This is in no way raised to fault UP's negotiating staff, but rather to
emphasize UTAH's surprise when, after a period >f silence from Omaha, the BNSF global
settle.. ent agrecment was announced.

To the credit of UP and UTAH's managements, however, the dialog did not end with

the announcement of the BNSF Settlement Agreement. UP remained willing to try to find

14




a solution for its old mountain railroad ally and the UTAH shippers. See Barker V.S., at pp.

3-4; and First West V.S, at p. 3. By virtue of this continued effort, such a solution was

found.

) e Bk ) T

Only afier the BNSF Settlement Agreement was announced did UTAH raise the issue
of the 1913 Operating Agreement's prohibitions on the transfer of operating rights on the
shared Central Corridor property. UTAH President Barker decided to directly notify BNSF's

President in light of BNSF's position under its Agreement. As Mr. Barker reports, he ". . .

felt it appropriate to inform BNSF of the technical difficulties raised by BNSF's unapproved

access to our joint facilities, and wrote to Mr. Krebs in that regard (Appendix B)." Barker
VS, atp. 3.

Again, it is impo. ant to note that negotiations with UP continued on a positive and
business-like manner during this period, and, further, that a new constructive dialog began
with BNSF. Id. at 4. These discussions quickly wanscend>d the operational and technical
obstacles presented by the 1913 Operating Agreement and sought a constructive, pro-
competitive solution to UTAH's and its shippers' vulnerabilities. Such a solution was found

and embodied in the Utah Railway Settlement Agrcement, Barker V.C , Appendix C.

C i Pro-C oy -
The Utah Railway Settlement Agreement, which grants BNSF access to UTAH

property on the Central Corridor (Barker, V.S., App. C, par. 3, p. 4), is necessarily linked
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with the BNSF Settlement Agreerac 't. Both adopt the same millage rate fo: trackage rights
operations, and UTAH expects to be able to adjust and "fine tune" that rate in tandem with
BNSF's rate. See Open Letter to Utah Governor and Legislature at Barkei, V.S App. E, p.
A

Not only does the Utah Railway Settlement Agreement remove the operational
impediment for BNSF access under the two-to-one formula, it also assures UTAH's
continued competitiveness on the Corridor should the Board approve the Primary

Application. The Agreement grants UTAH trackage rights to Grand Junction, Colorado.

~
"The 178-mile reach to Grand Junction is well within [UTAH's] skill and manpower

resources and is a natural extension of UTAH's current operations. First West V.S, at p. 6.

Importantly, the Settlement Agreement also provides UTAH with exclusive access to
a signiﬁcant' new coal loading facility to be created by Cyprus Amax. Agreement, supra at
par. 2, p. 3. The shipper willingly ag.eed to this access. Barker V.S., App. D. The shipper's
acceptance of this prcvision is "the best evidence of [its] confidence in [UTAH's]
operations." First West V.S, at 4.

In addition to the Cyprus Amax access, the Agreement provides UTAH with
competitive access to the Savage Coal Terminal loading facility on CV Spur. Agreement, par.
G

After the Utah Railway Settlement Agreement was negotiated, the Primary Applicants'
negotiations with third parties resulted in additional grants of UTAH access. A major waste

receiver, ECDC Laidlaw, ncgotiated ana received access by UTAH. Similarly Moroni Feer,
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a cooperative of approximately 100 independent family farms in Central Utah, sought and
received access by UTAH. Sccond, West V.S, at 4.

As we will show below, the ECDC access will provide important opportunitics for
developing "backhaul" marketing initiatives both east and west-bound. Moreover, UTAH's
exclusive arcess to (as agreed by the shipper) the important new Cyprus Amax facility will
allow UTAH "to be an 'honest broker' carrier of a significant amount of joint-line tra.fic
moving in conjunction with either BNSF or UP/SP lines." Id. a. pp. 9-10.

In summary, UTAH management believes its Settlement Agreement represents a pro-

~,
competitive accommodation. It has the willingness and wherewithal to effectuate the

Agreement immediately should the Board decide to approve the Primary Application. First

West V.S, pp. 6-7; Hensley V.S, UTAH-3, p. 2.




IV.

THE UTAH RAILWAY SETTLEMENT
AGREEMENT IS PRO-COMPETITIVE

Qverview of the Utah Railway Settlement Agreement

It is easy to understand why UTAH's management views its Settlement Agreement as
providing new competitive opportunities. It extends the railroad's reach in a meaningful and
manageable way. It provides access to important new supplies of coal to move on the
Central Corridor. It allows UTAH to continue to compete on the Central Corridor as a joint
line partner with, or "honest broker" between, UP/SP and BNSF. Aud iis very existence .1as
incited other parties to negotiate further extensions of UTAH service. Second West V.S,

at p. 4 This management enthusiasm is even easier to understand given the dire

consequences posed for UTAH by an unconditioned (or non-settlement agreement burdened)

merger of UP and SP. See Barker V.S, at p. 2; Hensiey V.S, p. 1. An eminent public
policy expert, however, came to the same conclusions as did UTAH's management.

Dr. Colin Blaydon, Dean Emeritus ind Professor at the Amos Tuck Graduate School
of Business Administration at Dartmouth College, viewed the Settlement Agreement from
the perspective of Utah hailway's position on the Central Corridor and succinctly reached
the following conclusions, Blaydon V.S. UTAH-5, pp. 17-18:

The conclusions that I reach regarding the competitive impact of
the UTAH Seftlement Agreement with the merged UPSP are

that:




UTAH will be able to offer expanded and more
efficient service over an extended service area due
to expanded trackage rights;
UTAH will be able to expand westward coal
shipments due to;
@ More efficient combined routes or. the
merged UPSP;
Expanded customer access to potential
west coast customers thrm:éh the BNSF
network;
More efficient backhaul opportunities on
the UPSP and expanded backhaul
customer access on the BNSF;

UTAH will provide the market discipline to

assure competitive rates for coal customers in the

western region by means of its cost efficient

operations and access to Utah coal acting either in
conjunction with the BNSF or with the {JPSP;

UTAH will be able to extend coal markets east of
Utah through a more efficient hand off at Grand

Junction and expanded direct customer access on
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the BNSF system. For this reason the BNSF
agreement with UPSP is preferable to a single
entity operating only along the Central Corridor,
e.g. Montana Rail Link

BNSF connections are important to UTAH
because BNSF coverage offers substantial
opportunity for two line service to many markets

for Utah customers (coai and waste);

N
UTAH will be able to develop expanded

incoming traffic from both the west and the east
from more efficient routes of the combined UPSP
and the extended reach of BNSF; and

In summary, UTAH wili provide the competitive
nexus to assure effective competition to a key part
of the Central Corridor, particularly the Utah coal
fields. This is possible because of its own
expanding trackage, access to additional
customers, more efficient use of combined UPSP
routes and efficient access to the extensive BNSF
systems to reach new customers with two line

service.




Dr. Blaydon's, and UTAH management's, conclusions, of course, focus on the Central
Coridor from UTAH's perspective.

As we pointed out above, the UTAH and BNSF Settlement Agreements are effectively
linked in terms of operations on the Corridor, and on trackage rights rates charged for these
operations insofar as they are conducted on the Primary Applicants' property. BNSF
similarly views the competitive pctential raised by the linked Settlement Agreements.
UTAH's John West explained, "My colleagues and I have begun a series of encouraging

discussions with BNSF concerning new joint line initiatives for the future. We have received

"~
the collaborative attention at the highest level of BNSF's management and marketing staffs."

First West, 3’ S, atp. 9.

In addition to this best evidence of BNSF's interest, that carrier's President Krebs
stated that his system is committed to vigorously pursuing the market opportunities presented
hy the Agreements. Krebs V.S. BN/SF-54, p. 3. The BNSF trackage rights "provided in the
Agreements [will] fill in the gaps in BN/Santa Fe's western route system, providing a new
trunk line traversing the Central Corridor between Northern California and Denver, and
giving us access to western natural resources industries and shippers to and from Nevada and
Utah." Id. at 5. And, from a perspective obviously broader than UTAH's, Mr. Krebs
reviewed the two-to-one formula in the context of replacing SP's competitive service. " . .
. I believe that shippers potentially aff :cted by the loss of two-carrier service from UP and
SP should enjoy replacement service options that are, in general, at least as strong as the

service options they previously enjoyed from the Southern Pacific. Only BN/SF has both
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the resources and the rail network large enough to provide full, vigerous competition ... tae
benefit of these potcntially @ ¥ecied shippers." Id. at 5.

UP/SP's principal matagement . ~al witness is no less sanguine concerning UTAH's
opportunities under tie Settlement Agreements, Nock V.S., UP/SP 231, p. 19: "We have
to recognize that SP's Colorado/Utah coal franchise will in fact face intensified competition
following the merger. This is a direct result of ¢ _ettlement agreements with BN/Santa Fe
and the Utah Railway, w.'ich wii! open up importait new market opportunities for Utah coal

in the Midwest and Ea:t" (emphasis in the original).

In short, the linked BNSF and UTAH Settlement Agreeménts fully warrant Professor

Blaydor.s overview that, if the merger 15 approved sabject to the Settlement Agreement,
"UTAH will provide the competitive nexus to assure effective competition to a key part of

the Cential Corridor, particularly the Utah coa! fields." Blaydon V.S., at p. i8.

B. "Jtah Coals -- West

Utah Railway's recent history has been marked by very significant incresses in the
volume of 1ts originated coai moving westward. After years of relatively sable traffic
volumes (see "Abridged History," supra, at p. 13), UTAH has recently experienced sustained
periods of record growth in olume and revenue. First West V.S, p. 7. Dr. Blaydon
explained both UTAH's n.arket position and the reason for this sustained growth. Blaud_o_n,
V.5, p.- € "In 1995 UTAH originated 5.5 million tons or 3.1 percent of all coal movzd by

rail frem T'tah mines The 5.5 million tons origim2t-d by UTAH represented an increase of
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68 percent since 1992, compared to an increase in total coal production in all of Utah of only
19 percent for the same period. UTAH's accelerated growtu. is tangible evidence of its ability
to meet the needs of coal producers and their customers as an originating carrier dependent
upon effective relationship. with connecting roads."

UTAH's present operations embrace export and the western ').S. regional markets.
"The coal Hriginated by UTAH currently is divided between export through Long Beach/Los
Angeles terminals and consumers in the west ranging from Ncrthwes: Washington to

Southern California. UTAH export tonnage was 2 4 million toris in 1995, which represented

~
57.2 percent of the 4.2 million tons exported in Taiwan/Japan/Korea in that year through

Long Beach/Los Angeles ports." Id. at 7. This export tonnage represented 43 percent of
UTAH's total volume 1n 1995. First West V.S, at 9.
1. Export Coal

As John West describes, today the significant majority of UTAH's export coal,
1.7 million tons in 1995, moves via joint line service over SP's more circuitous route, as
compared to 0.7 million tons moving via UP. Second West V.S, p. 2. Professor Blaydon
explained the basis for this split, Blaydon V.S, at 9: "The current split results from an
aggressive price and service combination with SP which offers both improved service and
competitive pricing. Service performance is critical for export movements in order to avoid
costly vessel demuriage charges and the UTAH-SP combination offered guaranteed service
with penalties in the form of demurrage absorption by the rail carriers. The service was

begun early in 1995 and no such penalties have been incurred thus far."

23




——

Mr. West is convinced that UTAH, working with BNSF's marketing staff, can be
equally aggressive in maintaining a robust competition for export coal. Second West V.S,
at p. 2. Dr. Blaydon concurs citing three reasons First, UTAH will enjoy exclusive access
to the important new facility now being built for the Cyprus Amax Willow Creek Mine with
a projected annual output of 5 million tons by mid-1998. This mine will replace the Cyprus
Amax Plateau mine, which now produces 3 iillion tons, thus holding the potential of
increasing UTAH's prescui volume by almost 40 percent. As stated earlier, exclusive access

to the W illow Creek facility is granted by the UTAH Settlement Agreement with the full

-~
concurrence of Cyprus Amax Barker V.S., App. D.# Second, UTAH will also have access

to the only public truck transfer unit train facility in the region not controlled by a coal
producer, the Savage Coal Terminal at CV Spur. Savage is the largest coal trucking operator
in the United States. F inally, UTAH will have three potential routing options: UPSP Las
Vegas and Reno routes; BNSF's former SP/Reno route. Dr. Blaydon summarizes: "Taken
together, the UPSP merger and the agreements with UTAH and BNSF should provide the
opportunity for UTAH to maintain and improve its price-service offerings to Utah coal

producers for export markets." Blaydon V.S, at 10-11.

¥ It is widely recognized that the high quality coal ccming on line from the Willow Creek Mine
will be an excelient candidate for export to the Pacific Rim, the fastest growing steam coal market
in the world. See Vann Deposition, pp. 39-40.
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The balance of UTAH's non-export coal (3.1 million tons in 1995) moved to
Western U.S. destinations for utilities, cogeneration plants and industrial users. Blaydon
V.S, at 11. Currently, UTAH originates no coal to midwestern or eastern customers. Id. at
i3.
As the superior Willow Creek coal (see, €.g., Vann Deposition, p. 35) comes on line,
this higher Btu coal, coupled with UTAH's "low cost, high quality service," (Blaydon V.S.,
at 12) presents an attractive scenario for the future of UTAH's competition both on the
Central Corridor, and to western region destinations. -
In addition to UTAH's traditional joint line connection with UP ai Provo, UTAH,

under the Settiement Agreement, "will have the opportunity to connect with BNSF «* P-~vo

and thus serve all BNSF points with two iine service." Id. This two line reach extension 1s

obviously a pro-competitive development, especially given UTAH's new access to the high

quality coal from the Willow Creek facility.

An example of a potential new service within this two carrier competitive reach is the
Sierra Pacific Power Station at North Valmy, Nevada. Although that user pushed for UTAH
single line access, UTAH is convinced that it can effectively cumpete for this service in a
two line haul basis with BNSF. "The post-merger operating environment will pernut UTAH
to work vvith BNSF to develop aiternative routing and sourcing combinations to those
currently availabic at North Valmy." Id. at 12. And this competitive pressure has not been

overlooked by U” !t plans to work with UTAH to develop a viable UTAH/UPSP service
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in light of this potential. The following colloquy cccurred between UP counsel and UP's
principal management coal witness at Nock Deposition, p. 80:

Q. Is there another option as well that Valmy would
have postmerger in terms of receiving Utah coal?

A.  One I would add if I were writing this again would
be a Utah origin inierchange at Provo with merged UP/SP.

Q.  And could you expand on that. Does UP/SP
intend to continue to work with Utah Railway origins?

A.  Yes. Our plan is to try to work with Utah Railway
as Union Pacific has in the past. In other words, in addition to
the single line origins, promote Utah Railway origin business as
well.

Q.  And are there some particular mines that Utah
Railway would have access to that might make those origins
attractive to the merged system in particular?

A. Yes, there are several mines that Utah Railway
currently has access to, and an additional mine as a result of our
agreement, 2 new mine being developed that they would have
access 10.

In summary, given UTAH's recognized low-cost quality service, and its potential

exclusive access to a new superior coal supply coupled with the full reach of the BNSF

system, Dr. Blaydon was fully warranted in concluding that: "UTAH will provide the market

discipline to assure competitive rates for coal customers in the western region by means of
its cost elucient operations and access to Ute!i coal acting either in conjunction with the

BNSF or with the UPSP." Blaydon, p. 17.




Utah Coals -- East

Because of its history and the competitive posture of its present connections, Utah
Railway is today a westward-leaning railroad. It does not presently originate any coal
mo .ng to midwestern or eastern customers. Blaydon at p. 13. That, however, will change
if the merger, with the Settlement Agreement, is approved. With new access to superior
coals at the Willow Creek facility, and with a reasonable extension east to Grand Junction
and a new conrection with BNSF (and, thus, its extensive system) UTAH plans to market

vigorously in its "new" territory.  As Jochn West, UTAH's chief marketing official states,

~
UTAH will "increase competition between the rail giants UP/SP and BNSF for all the traffic

we handle in Utah", (First West V.S, at 9.) and will do so by "provid[ing] competition in
areas as well as in ways not available to [us] without the Agreement." ]d. at 8.

Indeed, the Primary Applicants aircady anticipate that competition. As UP coal
witness Nock states, the Settlement Agreement with UTAH and BNSF will open new
markets for UTAH in the midwest and east resulting in increased competition on the Central
Corridor, and against the high-Btu coals of the midwestern and eastern coal regions that are
today the predominant sources of coal for utilities in the midwest and east. Nock V.S,
supra.

Dr. Blaydon concurs. As a result of expanded origins (especially the high Btu Willow
Creek coal), longer local eastbound hauls, potential innovative backhaul initiatives, "and the

ability to offer two line service to all UPSP and BNSF points", he expects that the developing
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Vann to help idenufv and quanufy the ange of market
oppemtunities 1n the carner’s new eastward focus. Dr. Vann, a railroad costing expert, was

angnally retamed to help UTAH fashion strategic responses in face of the dire consegquences

presented by an unconditioned UP/SP merger. Dr. Vann did not claim specific expertise

the coal industry (Vann Deposition at p. 111), nor was he retained by UTAH on that basis

(1d at 115)




After the Settlement Agreement was negotiated, Dr. Vann's assignment shifted from
providing strategic advice in the face of the impending merger of UTAH's only two joint line
partners to a competitive analysis of the opportunities presented by the Settlement
Agreement. Id. For purposes of the instant proceeding, Dr. Vann was asked to assess the
range of those market potentials. He did so in a sensible way. Dr. Vann devised a model
based on the economics of delivered Btus as an appropriate measure of potential cr 1l
competition. This, indeed, is the same approach used by the utilities in selecting their coal

supplies. As recognized by the Primary Applicants, "A utility's decision about which coal

"\
it burns is driven by delivered cost economics, and specifically by delivered cost per million

Btu." Nock V.S.. supra, at 19. Dr. Vann then proceeded to provide examples of delivered
Btus measured under various assumptions.? He did not, nor was he requested to, undertake
an empiricai study of the coal market. He did not study the competitive characteristics of
Powder River Basin coal vis-a-vis Utah/Colorado or other coals. Vann Deposition, p. 122.
He did not, therefore, reach any conclusion that there is in fact competition today between
PRB coal and Utah coal because that was not the purpose of his analysis. He did not study
actual market prices, and his analysis rested purely on hypothetical assumptions. Id., pp. 15-
38, 78-95. Rather, he was asked to develop a methodology which would help identify a

rar.ge of potential competitive mar*et opportunities. Id., p. 116.

B Vann's models were dependent on assumptions, not actual market data. They, therefore, did
not purport to evaluate competition for any actual coal moves (Id. at 122).
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The purpose of the Vann statement was to show that Utah coal could be competitive
in the midwest and east, in competition against similar coals. Indeed, an important shipper
of Colorado coal to the midwest already feels the pressure of anticipated competition from
UTAH to the extent of asking this Board for relief. See Argument IV.E., below.

Dr. Vann's approach complements Dr. Blaydon's conclusion: "The delivered cost per
Btu is an important determinant of fuel selection but combustion properties also must be
considered." Blaydon V.S, at 15. Of course, combustion properties are highly relevant to

burn requirements of the receiving utilities. UTAH can market its services only to those

"~

customers designed to use the type and quality of coal it carries. Moreover, we recognize

that those plants specifically designed to burn PRB coal present a difficult threshold cost test.
Nock V.S, supra, at 28. To the extent that design characteristics and requircments limit
market oppdrtunih'es, we acknowledge that coal markets may be circumscribed. Utah coal
cannot expect to displace PRB coal at plants designed to burn PRB coal, but it can and will
be an important source of high-Btu coal for those utilities burning a high-Btu coal.
UTAH's eastward expansion certainly creates significant market opportunities. Its
superior coal -- especially that to come on line from the new Willow Creek facility -- can,
indeed, compete head-to-head with Colorado and eastern coals of similar characteristics now
moving to the midwestern utilities on the basis of the cost of delivered Btus. Argument
Finally, we would note that "competition" is sometimes a relative concept. UTAH

has succeeded over the years in the west by providing quality service to a limited number of
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significant shippers. The addition of the first coal contract to the east would represent an
important competitive step at UTAH given the carrier's present lack of eastbound business.
Mr. West and the UTAH marketing staff intend to make every effort to achieve that

breakthrough, and to bring the benefits of UTAH's competitive service to th: midwest and

beyond. First West V.S, at 8.

Bedaudaan, a0 Bl Bl )

From UTAH's marketing perspective, one of the most important events that occurred
after its Settlement Agreement was negotiated, was ECDC-Laidlaw's separate negotiation of
UTAH access. As Mr. West explains, "UTAH [ ] abided by its Settlement Agreement not
to initiate further demands on the applicants. . ." Second West V.S, at 4. However, ECDC-
Laidlaw -- owner of a major waste materials dump site in Utah - separately negotiated
access by UTAH. That access, combined with UTAH's new eastern connection at Grand
Junction, will allow the carrier to move unit waste trains from either eastern or western
origins. Id.

The implications of this new service go far beyond the movement of waste. Dr. Vann,
who developed B!N's highly successful unit waste train service in the Pacific Northwest sees
great potential in balancing coal movements with the ECDC waste moves. Yann V.S, p. 1.
Mr. West outlined the marketing opportunity for creative backhaul service: "ECDC owns

or leases six open top hopper traia sets (as well as many sets of container and other

equipment). Use of these sets in outbound coal and inbound waste presents excellent
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opportunities for creative two-way moves -- both west for export and east for utility service."
Second West V.S., at 7. Mr. West succinctly summarized the marketing advantage: "In
short, our ECDC access is an important marketing tool for coal moves" (Id. - emphasis in the
original).

Dr. Blaydon saw the potential of backhaul marketing opportunities both with respect
to export coal, and the development of a new midwest market by UTAH. Concerning export
coal/waste balancing, Dr. Blaydon stated that "UTAH, in conjunction with either UPSP or

BNSF will have the opportunity to combine those eastbound [waste] movements with export

~

coal movements. Much of the inbound waste is expected to move in train sets of open top

hopper cars dedicated to this service which could be used for coal on the return trip." He
then emphasized that the new connection with BNSF at Provo would further expand UTAH's
market poténtial "since BNSF directly serves many potential sources of soiid waste not
served by either UP or SP." Blaydon V.S., p. 10. And, of course, Dr. Vann, who formerly
developed BN's unit waste train service in the Pacific Northwest, is similarly enthusiast~
about the potential raised by ECDC's imitiative. Vann V.S, p. 1.

Dr. Blaydon also stresses the value of ECDC access as a marketing tool for
Jeveloping coal traffic to the midwest." . .. [A]ccess to the ECDC solid waste transfer
facility. . . provides the basis for developing backhaul movement of coal with solid waste
from midwestern sources near potential coal customers such as St. Louis and Houston."

In sum, the ECDC initiative has developed an important marketing tool for UTAH.
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hird- f ion of the Sett] ? 's Pro-C e |

We earlier argued that, pursuant to the Settlement Agreement, UTAH will be able to
mount new competition against Colorado coal meving to the midwest. That argument is
confirmed in the most effective way: by an important Colorado mine seeking protection
from this competition. While we do not here argue for or against that requested relief, we
do think it appropriate to bring it to the Board's attention in the context of the instant
argument.

In the Comments of Kennecott Energy Company, KENN-10, that party requests
trackage rights access for a second rail carrier to its Colowyo mine in Colorado in order to

maintain the situation prior to the UTAH Settlement Agreement. Id. at 3. As witness

McFarlen put it, the new access to the Colowyo mine is necessary " in order to keep

Kennecott competitive with Utah mines that have gained direct rail competition as a result
of the Utah Railway settlement". McFarlen V.S, KENN-10, p. 15. According to Mr.

McFarlen, the UTAH Settlement Agreement will upset the competitive status quo, by giving




the Utah mines a "new direct two carmier service” via Grand Junction. [d at 14-15. and thus

present a new competitive force on the eastward marketing of Utah/Colorado coals.2

- Mr McFarien further elaborated his competitive fears on deposition: McFarien Deposition
pp. 80-8]

Q [by UP counsel] Mr McFarien, let me switch gears a little bit and talk about
your tesumony on the impact of the Utah Railway settlement. You make the
point in your testimony that you believe that certain mines in Utah are going
to become more effective competitors against the Colowyo mine as a result
of the Utah Railway settlement; is that right?

Yes

Which mines are you thinking of in particular? Are these the ones that you
discuss on page 14 of your testimony?

With the arrangement that the UP and Utah Railway as I've seen it, I can't
think of any mine that couldn't truck to the Utah Railway and have two-for-
one access, whereas before they had single acc.ss.

0 And you're saying any Utah mine could truck to the Utah Railway?

A There or the CV Spur.

Mr. McFarlen also confirmed his fears of Utah coals becoming competitive with Colorado
coals moving to the midwest. Id at 82.

Q But I still don't understand why that's going to affect Colowyo. What is the
impact on Colowyo from that?

A The mines in Utah will now have competitive access. Prior to that they did
not have competitive access.
And what specific customers or areas of customers do you think are going to
be affected Ly that?
I would say customers in the Midwest.
Do you think these Utah mines are going to be more effective in selling into
the Midwest than they are today?
They have the opportunity to with competitive access.
And do you think these Utah mines will be able to sell more effectively into
areas other than the Mid'vest such as Texas?
They have the opportunity to do it.
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Again, neither arguing for or against Kennecott's requested condition, we would note

that a request for protection is the surest sign of a new competitive environment.”

Changes in the Clean Air Act ind FERC Regulations Potentiate the

Pro-Competitive Settlement Agreement i

D:s. Blaydon and Vann credit the Clean . ir A<\ for the creation of a market for Utah

coal in the midwest which grew from virtually n »hing i 1990 .¢ 3.2 million tons in 1995.

Biaydon V.S, p. 14; Vann V.S, p. 3. Dr. Blaydon also a Director and Senior Advisor te

Putnam, Hayes & Bartlett, a leading consulting firm in the erergy fie d, explained why he
"~

though the use of low sulfur ceal would now increase in the midwest, after a siower than

anticipated stari. The "slow", 0 to 3.2 miliion ton growth over five years" . . . is que in part

to the limited number of facilities affected in Phase I [of the Clean Air Act] -- only 110 --

compared to requirements for sulfur reductions by nearly all plants in excess of 25MW in

Phase 11 (2000). Blaydon V.S, at 14. Ls. Blaydon predicted that "the demr and for Utah coal
is certain to increase as the requiremen:s of Phase II come in force in 20670. The higher BTU
content of Utah coal, along with its other favorable combustion pr yciiies, make it a very
desirable fuel for a large number of plants -- virtually all witn the possible e ception of those
built specifically for low BTU Powder River Basin coals." Id. His conclusion i

encouraging for UTAH: "Thus, even in the face of the significantly ..igher price for Utah

z However, the competitive a~cess to i*e Savage Coal terminal was dcsigned to preserve the
ability of Utah mines to truck to a loadout on either UTAH (for intei change with UP) or SP.
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coai us usage by midwestern and eastern plants will increase, in turn increasing the demand
for competitive rail service to meet those needs." 1d.

Dr. Vann outlined the various strategies wat utilities can use to be in compliance with
Phe ¢ I including installation of scrubbers, suostitution of low sulfur western and eastern
coals, coal blending and purchasing allowances. While utilities can employ a combination
of these compliance strategies, Dr. Vann concludes that the UTAH Settlement Agreement
"can play an importas  ale in assisting utilities to meet the new standards." Vann V.S, p.

4.

~
In addition to the Clean Air Act, John West also identified unother institutional

‘hange wtich holds the potential to significantly alter the economics of electricity production
-- the Federa! Energy Regnlatory Commission's new regulations apparentiy opeiing the
nation's eléctricity grid to all suppliers of clectricity. See Second West V.S, fn. 1, p. 3.
While, as Mr. West staies, it is too early to tell what cum dative impact this wi'! have on the
coal industry, it is probably safe to predict that such an open supply system will reward the
mosi efficient suppliers. The benefits of Utah's high Btw/low sulfur coals may well be valued
in the evolving coal/electricity generating calculus.

In short. the Ciean Air Act will, and the FERC regulations may, place an economic
premium on Utah's high quality coal. This, in turn, will make UTAH's service under the

Settlement Agreement competitive in a wider segment of the nation.

* * *




-—

In summary, the combination of: access to an important new source of high quality

coal; an eastward extension and new connection with the BNSF system; the marketing

flexibility of backhaul balancing; and, the environmental imperatives of the Clean Air Act

all point to an expanded competitive position for Utah Railway pursuant to the Settlement

Agreement.
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regulatory process faces in trying to outperform the voluntary choices of the marketplace in
determining efficient boundaries of owrership, integration, contract, and de-integration

makes divestiiure a policy of last resort." (emphasis added)

"It seems clear in any event that divestiture will be granted only if no other form of
preventative reiief will fit the exigencies of the situation."¥

The ICC's jurisprudence which now guides this Board recognizes this principle. This
is not a case like Chicago, Milwaukee, St. Pau' and Pacific Railroad Co, -- Reorganization
= Acquisition by Grand Trunk Corp., 2 I.C.C. 2d, 164 (1984) where the Bankruptcy Code

gave right to file plans of reorganization to all parties, thus forcmg comparative consideration

of control applications onto the Commission as the court's co-ordinate forum. Rather, this

case 1s akin to Nonoik & Western Ry, --Control-- Detroit, Toledo & Ironton Ry, 360 ICC

498, 514 (1979) where the Commission first found the primary application to be
anticompetitive before it approached its balancing with the inconsistent application.

Here, the Board should not even address the issue of divestiture without first
considering the lesser "~-medy" already embodied in the negotiated BNSF and UTAH
Settlement Agreements. Not only do these obviate the need for recourse to the remedy of
last resort -- divestiture in a network industry -- but, as we have shown, they have already
created a competitive solution which will actually enhance competition on Inconsistent

Applicants' coveted line.

¥ Kalinowski, J. O. Antitrust Laws and Trade Regulation (Vol. 161, Business Qrganizations),

Vol. 10, Matthew Bender, 1995 at 114-16; quoted in Kalt V.S, at 91.
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The Inconsistent Application should be denied as not only being unnecessary, but as
being positively harmful to the integrity of the intended UP/SP system, and the competitive
BNSF system operating under the Settlement Agreement. See Krebs V.S., supra, atp. 5.

B. MRL Offers an Inferior Operating Plan as a "Solution" for a Non-Existent
Problem .

A corollary to the maxim that forced divestiture is the remedy of last resort, is that
adequate intermediate relief sliould dispel the need for the altimate sanction. The
“interraediate" relief is already in place -- the BNSF and UTAH Settlement Agreements.
And they are far superior to MRL's self-anointed solution. -

As we have shown, the Settlement Agreements will introduce robust competition into

the Central Corridor, indeed, they wil' allow for more competition than exists today. Not

only will UTAH join with BNSF to provide a whole new level of ¢ .npetitive offecings (First

West V.S., p. 8) this level of anticipated competition has already excited an established
shipper to ask for protection (Argument IV. E, supra), and has forcecd the Applicants
themselves to begin to plan their own competitive response. (See Nock Deposition, supra,
at Argument IV, B.2.). Not only will the Corridor's "2-to-1" shippers enjoy the benefit of

the BNSF system "replacement” of SP (Krebs V.S., supra, at 6), they will retain SP




destinations as part of the larger UP/SP system. .\ll will benefit from the combined reach
of the UP/SP and BNSF systems.?

To remedy this "problem” MRL's owner proposes to create a new railrcad to bring
competition to the Corridor (and, presumably, financial gain to himself). But what this new
entrant would bring to the rail market is decidedly inferior to the pro-competitive agreements
already negotiated. The new carrier, however ambitious its wish, will never be able to match
the reach brought to Corridor shippers by BNSF and UP/SP. Thus on-line shippers will be
forced to forego the benefits of extended single or two line service in exchange for placing
a "competitive" intermediate carrier -- MRL -- into the mix. A'; John West stated, (Second

West V.S, at 6): "A recreated (and somewhat expanded DRGW flying the colors of MRL

simply does not reach enough destinations to be competitively equivalent to, much less a

more compétitive inconsistent alternative to, the UTAH and BNSF under the ‘two-to-one'

formula. Creating a 'new' carrier with far fewer options than SP or BNSF under its
settlement agreement certa ' nly cannot be a solution to anything." Mr. West then looked at
MRL's proposal from the vantage of a long distance shipper or a joint line carrier (Id.):
"Representing an originating joint-line carrier, I would much prefer to interline with BNSF
in terms of market reach, especially with respect to targeted utilities in the Midwest. A MRL
presence on the Central Corridor would only be an intermediate link to the same market,

actually reducing rail competition and increasing rates.”" Moreover, introduction of MRL as

‘ See g.g., the statements of White Oak Mining & Construction Company of Helper, Utah and
of Representative Peter C. Knudson of the Utah House of Representatives at UP/SP 233.

4]
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an interim link/owner of the Central Corridor, while reducing UP/SP and BNSF to the role
¢. overhead trackage nghts rent payers would sharply lessen, or eliminate, those large
carriers' incentives to route traffic over the mountainous line. "This would greatly reduce
traffic density and could potentially harm UTAH and all shippers in the Central Corridor
dependent on UTAH service." Id. at 7.2 Mr. West then stated the most basic reason why
the Board should not take the drastic remedial step of forced divestiture in order to let a new
railroad experiment on the Central Corridor. "It is important to keep major railroads
operating across this line. In the long run, the more tonnage put on the line, the more

N
shippers will win. The lower internal cost per ton ultimately works for the benefit of the

shippers." Id.

The Inconsistent Application Would Undo the Careful Accommodation
Embodied Both in the Settlement Agreement and the 1913 Operating

Agreement

We end where we began -- with the 1913 Operating Agreement. This Agreement has

allowed UTAH to both compete and cooperate on the Central Corridor for over 80 years.
The Agreement, which purposely makes UTAH's interest interdependent and inseparable
from SP's provides the foundation for UTAH's co-ownership of a critical scginent of the

Central Corridor (see Section II, A, supra).

- Under the 1913 Operating Agreement, UTAH pays a proportional share of maintenance and
operating costs in joint track territory. A reduction in other carrier's overhead traffic would
significantly increase UTAH's percentage of unavoidable maintenance costs.
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Exercise of UTAH's nghts under the 1913 Agreement provided the essential key to
open BNSF's access under its Settlement Agreement. In tum, UTAH's competitive future has
been linked with BNSF's operations under its Settlement Agreement. In short, UTAH's
Settlement Agreement represents a careful accommodation of its nghts which have been an
integral part of service on the Central Cormndor fer so long.

MRL's new sister company ignores both the history and operating realities of the line

it now covets. In its opportunistic rush, it neither sought UTAH's advice or consent. In its

pleadings before this tribunal it has ignored UTAH's cnitical property rights which are

intertwined with SP's

The Pnmary Applicants, however, recognized UTAH's legitimate concerns and made
time for the small carrier despite the overwhelming pressures of this gigantic case. In
negotiating the UTAM Settlement Agreement, they have accommodated UTAH's property
nghts which have been so important in bringing competition to the Central Corridor, and in
developing the Utah coal fields. See "Abridged History," supra.

UTAH's nights must be protected by this Board. They should not be trampled by an

exercise of a remedy which should be used only as a "last resort." Kalt V.S, supra.




VL
CONCLUSION
For all of the above reasons, the Board skould affirm the Utah Railway Settlement
Agreement if it approves the Primary Application. In any event, the Board should deny
MRL's Inconsistent Application as being unnecessary, competitively inferior to the
Settlement Agreements already in place, and insufficient to cause the Board to order

divestiture.

Respectfully submaitted,

. A5 S

Charles H. White, Jr.
Galland, Kharasch, Morse izﬁﬁnkle, P.C.
1054 Thirty-First Street, N.W
Washington, D.C. 20007

(202) 342-6789

"ounsel for Utah Railway Company
June 3, 1996
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COUNSEL'S INTRODUCTICON AND SUMMARY

‘Texas Utiliiies Electric Company ("TU Electric") re-

quests that the Surface Trancportatinn Board ("STB")1 DENY the

propcsed merger of the Union Pacific Railrcad Company ("UP") and
the Southern Pacific Transpoitation Company ("SP"), unless the
STB adopts the following requested conditions:

o The Settlement Agreemen. between
Rurlington Northern Railrcad Company
('BN"), The Atchison, Topeka and Santa
Fe Railway Company ("SF"), UP and SP
("UP/SP-BN/SF Settlement Agreement")
(deted September 25, 1995, as supple-
mented on November 11!, 1995), AS AMENDED
IN THE MANNLR HERE REQUESTED BY TU ELEC-
TRIC, be imposed as a condition of the
merger.

. References herein to the STB are interded to encompass

the STB's predecessor agency, the Interstate Commerce Commis. ion.




The parties to the UP/SP-BN/SF Settle-
ment Agreement be ordered to amend the
Agreement to (i) permit BN/SF and the
Kansas City Southern Railway Company
("KCS") to interchange TU Electric
trains at Shreveport for movement by
BN/SF over SP’'s line between Shreveport
and Tenaha, and (ii) set the trackage
rights fees that BN/SF must pay UP/SP at
the levels advocated by the Western Coal
Traffic League ("WCTL") in the Comments
WCTL filed in this proceeding on March
29, 1996 ("WCTL Comments").

TU Electric’s principal concern in this proceeding is
easily summarized. TU Electric is committed to utilizing Powder
River Basin ("PRB") coal at its Martin Lake Station commencing in
the year 2000. TU Electric has identified two. efficient unit
train routings from the PRB to Martin Lake: a UP-direct route
(1510 miles) and a BNSF/KCS/SP route (1480 miles). The appended
schematic (Attachment 1) shows these two routings. The merger of
the UP and the SP will elimincte the competition between these
two parallel routes, because a single carrier -- UP/SP -- will
participate in, and effectively control, the pricing on both
routings.

To remedy this significant anti-competitive impact, TU
Electric first requests that the STB order that BN/SF be permit-
ted to interchange TU Electric trains with KCS at Shreveport for

BN/SF's transportation via trackage rights over SP’'s line between

Shreveport and Tenaha (see Attachment 2).? As the STB can ob-

’ Attachments 1 ar' 2 were exhibits to TU Electric’s

Comments filed in this proceedinc on March 29, 1996. References
herein to Verified Statements ("V.S ") of TU Electric’s Witnesses
Jenkins, Crowley and Johnson are to their statements presented as




serve, TU Electric’s first requested condition is indeed a modest
one. The distance between Shreveport and Tenaha is only 54
miles, and UP/SP have already agreed to grant BN/SF certain
overhead trackage rights on this line. TU Electric is asking for
very limited relief to preserve its pre-merger competitive
transportation routings to Martin Lake.

TU Electric’s second requested conditi-n involves the
excessive levels of compensation BN/SF has agreed to pay UP/SP
for trackage rights granted to BN/SF, pursuant to the UP/SP-BN/SF
Settlement Agreement. TU Electric requests that the STB pre-
scribe the lower cost-based trackage rights fee conditions

advocated in the Western Coal Traffic League ("WCTL") Comments.

BACKGROUND FACTS

TU Electric is one of the largest electric utilities in
the State of Texas. TU Electric operates 24 generating stations,
three of which have traditionally utilized Texas lignite as their
baseload fuel. These plants are Monticello, Big Brown and Martin
Lake. (Jenkins V.S. at 2-3).

Due to changing delivered cost fuel ecoromics, TU
Electric has recently decided to add western coal as a supplemen-

tal fuel at Monticello, Big Brown and Martin Lake. Earlier this

year, TU Electric signed a three-year contract for deliveries of

Powder River Basin ("PRB") coal to its Monticello Station. These

part € TU Electric’s Comments.




deliveries began in April of this year. (Jenkins V.S. at 7-9).
TU Electric also recently announced its plans to utilize western
coal at its Big Brown Station.

TU Electric has focused its comments in this proceeding
on its Martin Lake Station. TU plans to begin receiving weste :n
coal at Martin Lake in the year 2000. TU projects that .ts
annual receipts of western coal at Martin Lake will be in the
three to seven million ton range, with overall western coal
receipts at Martin Lake through the year 2020 projected at 100
million tons. (Jenkins V.S. at 3).

TU Electric’s present plans call for its western coal
receipts to originate in the PRB of Wyoming. TU Electric has
identified its two best competitive routings as follows:

UP Direct Route. This route originates in

the PRB of Wyoming and proceeds via UP lines

" through Kansas City and Little Rock to

Henderson, Texas and thence via a to-be-con-

structed six-mile TU Electric line to TU
Electric’s Martin Lake Station.

BNSF/KCS/SP Route. This route originates in
the PRB of Wyoming on BNSF and proczeds as

follows: BNSF to Kansas City; KCS, Kansas
City to Shreveport; SP, Shreveport to Tenaha;
BN, Tenaha to Martin Lake.

(Crorsley V.S. at 2-3).

Evidence submitted by TU Electric in this proceeding

(which evidence is unrebutted) presents the following additional

material transportation facts and circumstances concerning the

two Martin Lake routings:




Mileage From
PRB to Variable
Routing to Martin Lake Cost Per Ton

UP-Direct 1510 $ 7.45

BNSF/KCS/SP 1480 $ 8.34
(Crowley V.S. at 4-5).

The proposed merger of UP and SP will eliminate the
existing competition between the UP Direct and BNSF/KCS/SP
routings because, after the merger, the UP/SP will participate in
both routings. Accordingly, to preserve the pre-merger competi-
tion between these two routings, TU Electric has requested that
the STB grant BN/SF interchange and trackage rights over the SP
portion of the BNSF/KCS/SP routing, which portion runs from
Shreveport to Tenaha, a distance of 54 miles. (Crowley V.S. at

Exh.___ (TDC-6)).

ARGUMENT
The proposed merger of UP and SP will cause significant
anti-competitive impacts on rail transportation to TU Electric’s
Martin Lake Station. The modest trackace rights condition sought
by TU Electric will ameliorate these anti-competitive results in
a manner that fully complies with governing STB precedent.

Applicants oppose TU Electric’s condition request, but have

presented no credible evidence or arguments in support of their

opposition. Accordingly, the STB should grant TU Electric’s

requested conditions.




I.

THE STB SHOULD GRANT TU ELECTRIC'S
TRACKAGE RIGHTS CONDITION REQUEST

The STB has "broad authority" to impose conditions in
rail merger cases. The legal standards governing the STB's

imposition of conditions were most recently summarized by the STB

in the BN/SF decision,3 as follows:

Criteria for imposing conditions to
remedy anticompetitive effects were set out
in our UP/MP/WP decision, 366 I.C.C. at 562-
565. There, we stated that we will not im-
pose conditions unless we find that the con-
solidation may produce effects harmful to the
public interest (such as a significant reduc-
tion of competition in an affected market),
and that the conditions will ameliorate or
eliminate the harmful effects, will be opera-
tionally feasible, and will produce public
benefits (through reduction or elimination of
the possible harm) outweighing any reduction
to the public benefits produced by the merg-
er. We are also disinclined to impose condi-

" tions that would broadly restructure the
competitive balance among railroads with
unpredictable effects. See, e€.g9., Santa Fe
Southern Pacific Corp. -- Control -- SPT Co.
e 1.C.C.24 709, 827 (1396), 3 1.C0.C. 00 938,
928 (1987) (SE/SP); and UP/MKT, 4 I.C.C.2d
437. To be granted, a condition must first
address an effect of the transaction. We
will not impose conditions "to ameliorate
longstanding problems which were not created
by the merger," nor will we impose conditions
that "are in no way related either directly
or indirectly to the involved merger."
BN/Frisco, 360 I.C.C. at 952 (footnote omit-
ted); see also UP/CNW, slip op. at 97.

y Finance Docket No. 32549, Burlington Northern, Inc. and

Burlington Northern R.R. ~- Control and Merger -- Santa Fe
Pacific Corp. and The Atch.son, Topeka and Santa Fe Ry. (decision

served Aug. 23, 1995) (unpcinted) ("BN/SE").




While showing that a condition addresses
adverse effects of the transaction is
necessary to gain our approval, it is by no
means sufficient. The condition must also be
narrcwly tailored to remedy those effects.

We will not impose & condition that would put
its proponant in a better position than it
occupied before the consolidation. See
UP/CNW, slip op. at 97; Milwaukee -- Reorga-
nization -- Acquisition by GTC, 2 I.C.C.2a
427, 455 (1985) (Soo/Milwaukee II). 1If, for
example, the harm to be remedied consists of
the loss of a rail option, any conditions
should be confined to restoring that option
rather than creating new ones. See
Soo/Milwaukee I., 2 I.C.C.2d at 455;
UP/MP/WP, 366 I.C.C. at 564. Moreover, con-
ditions are not warranted to offset revenue
losses by competitors. BN/Frisco, 360 I.C.C.
at 951.

~

BN/SF at 55-56.
TU Electric’s proposed trackage rights condition

all of the legal criteria cited in the BN/SF decision.

A. 'The Consolidation of UP and SP Will
Significantly Reduce Competition for
TU Electric’s Coal Transportation
Reguirements at Its Martin Lake Station.

TU Electric has two principal competitive routings to
haul coal to its Martin Lake Station -- the UP Direct Route and
the BNSF/KCS/SP Route. Prior to the werger of U' and SP, TU
Electric could obtain competitive bids for its Martin Lake trans-
portatior from these two independent carrier sets. Competition
of this type is vitally important to unit train coal shippers

because, as the STB has acknowledged on numerous occasions, the

ability of a uni* train shipper to play off competing rail

carrier sets over efficient routings is critical to that ship-




per’'s ability to obtain the lowest available competitive rail

transportation market rates. See, e.qg., Burlington Northern R.R.

- - Construction and Opera‘ion Exemption -- Macon and Randolph

Counties, MO, 9 I.C.C.2a 1161, 1167-69 (1993), atf'd sub nom.

Missouri Mining, Inc. v. I1.C.C., 33 P.3d 980 (8th Cir. 19%4);: No.

32607, WFEC R.R. -- Construction and Operation Exemption --

Choctaw _and McCurtain Counties, OK, at 5-7 (decision served

Sept. 1, 1995) (unprinted) ("WFEC R.R.").

Following the meryger of UP and SP, the competition
between the UP Direct Route &nd the BNSF/KCS/SP Route will be
eliminated since UP/SP wil' be participants im both routings and
thus will be able to control pricing over both roucings. As
observed by TU Electric Witness Jenkins:

Q. What impact will the merger of UP and
SP, if approved, have on these two rout-
ing alternacives?

They will no longer be competitive.
These two routings are competitive today
because UP and SP are separate, compet-
ing carriers. If the UP merger with the
SP is approved, however, the combined
UP/SP will not compete against itself.
The ultimate result, as Mr. Crowley
explains, is that TU Electric, and our
customers, will have tc pay substantial-
ly higher transportation charges.

Jenkins V.S. at 5-6. Similarly, TU Electric Witness Crowley

testifies:

The merger will have ¢ major adverse impact
on TU Electric: it wi.l eliminate TU Elec-
tric’s ability to pit tie UP Cirect Route
against the BNSF/KCS/SP Rouie. The reason
for this is clear -- the merged UP and SP
will no longer compete with one another.




—

Thus, the effect of the UP/SP merger will be
to eliminate TU Electric’s lcwest cost com-
petitive alternative route to the UP Direct
Route. Elimination of this low cost alterna-
tive will translate into significantly higher
transportation prices for TU Electric as
UP/SP will not be required to compete against
the pre-merger low cost altcrnative . . . .

Crowley V.S. at 7.

The elimination of competition between the UP Direct
and BNSF/KCS/SP routing, post-merger, is so obvious that it is
reflected in the STB’'s merger guidelines. Those guidelines
provide in pertinent part:

If two carriers serving the same market con-

solidate, the result would be the elimination

of competition between the two.

49 C.F.R. § 1180.1(c){(i). Here, the pertinent market is the

transportation of coals from the PRB to TU Electric’s Martin Lake

Station -- a market that UP and SP now can serve. Combining UP

and SP will, as the STB's merger guidelines emphasize, "elimi-
nate" competition between these two routes.

The elimination of competition betveen the UP Direct
and BNSF,KCS/SP routing is also extremely significant. Un-
rebutted evidence tendered by TU Electric demonstrates that
western coal will be utilized at the Martin Lake Station commenc-
ing in the year 2000 (Jenkins V.S. at 3); that the only feasible
way to transport this coal from the PRB to Martin Lake is by
railroad unit train (Jenkins V.S. at 5); and tliat, without the
benefits of the BNSF/KCS’/SP route competition, TU Electric will

end up paying significantly higher rail transportation charges




(Crowley V.S. at 7), which charges will ultimately be paid by TU
Electric’s cu.tomers as part of their monthly electric bills

(Jenkins V.S. at 9).

The Requested Trackage Rights Condition

Will Ameliorate the Anti-Competitive Impacts
of the Merger, and Otherwise Complies

with the STB’'s Condition Criteria.

TU Electric requests, as a condition of the merger,
that KCS and BN/SF be granted the right to interchange TU Elec-

tric trains at Shreveport and that BN/SF be further granted

trackage rights to haul TU Electric’s trains over the SP portion
"~

of the current BN/KCS/SP haul -- a distance of 54 miles between
Shreveport, Louisiana and Tenaha, Texas. This request meets all
of the conditions criteria set forth in the BN/SF decision.

First, the requested co.dition will "eliminate the
harmful effects"' of the merger on TU Electric’s Martin Lake
transportation. The grant of trackage rights to BN/SF from
Shreveport to Tenaha (and the associated interchange rights at
Shreveport) will permit TU Electric to eliminate UP/SP’'s post-
merger control over pricing on the BNSF/KCS/SP routing as BN/SF
will take SP’s place in the routing.

Second, the post-merger BNSF/KCS routing also meets the
STB’s "operational feasibility"5 standard. The only difference

between the pre-merger BNSF/KCS/SP routing and the post-merger

BN/SF at 55.
Id. at 56.




BNSF/KCS routing is that BN/SF, not SP, will handle TU Electric
ccal trains between Shrevepcrt and Tenaha. It should also be
emphasized that UP/SP have already agreed to overhead trackage
rights to BN/SF over the SP line between Houston and Memphis,
which line includes the segment of concern to TU -- Shreveport to
Tenaha.’

Third, the proposed condition will alsc not "broadly
restructure the competitive balance among railroads," nor does it
create any "new" post-merger transportation options for TU
Electric.’ Ins-.2ad, the proposed condition includes only a very
small line segment (in a case involving thousands of miles of
rail track) and simply preserves TU Electric’s pre-merger ability
to pit the UP Direct Route against the next most efficient
routing -- the BNSF/KCS/SP routing.

*Finally, the proposed condition is "narrowly

tailored."® TU Electric’s proposed condit .on is tailored spe-

cifically to eliminate the substantial loss of competition that
will arise if UP gains control of the S4-mile SP line between

Shreveport and Tenaha Ly permitting BN/SF trackage rights over

$ Section 6 of the UP/SP-BN/SF Settlement Agreement
provides BN/SF with overhead trackage rights on SP’s lines
between Houston ¢nd Memphis. Shreveport and Tenaha are interme-
diate points on the Houston-to-Memphis S lines. These rights
are contingent :pon the SI.''s suitable approval of the UP/SP
merger.

: BN/SF at 56.
Id.




this line segment for the ssle and limited purpose of transport-

ing TU Electric coal trains between Shreveport and Tenaha.

II.
THE APPLICANTS’ OPPOSITION
TO TU ELECTRIC’S REQUESTED
TRACKAGE RIGHTS CONDITION IS
BOTH UNSUPPORTED AND WRONG
The Applicants oppose TU Electric’s trackage rights
condition. The assorted contentions submitted by Applicants’

counsel and Applicants’ witnesses provide no hasis fcr denying TU

Electric’s requested trackage rights condition.
~

A. The Efficiency Argument.

Applicants’ principal contention is that the

BNSF/KCS/SP routing is not a viable, pre-merger routing because

it purportedly invoclves four (4) carriers’ -- BN, KCS, SP and

SF, and three interchanges, and therefore is so "iriefficient" as
to be a non-viable competitive threat. (R.V.S. Nock at 52;
Rebuttal Narrative at 266).

Applicants’ efficiency contentions are frivolous. TU
Electric will receive coal at Martin Lake via unit train service.
The number of carriers participating in a unit train movement,

and the number of interchanges involved, has little or no impact

’ It should also be noted at the outset that since BN and
SF receri .y mergec, the BNSF/KCS/SP route would involve only
three ce - -iers prior to the UP/SP merger, and twc thereafter.
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on the "efficiency" of the routing. Unit trains in the west
-ypically consist of shipper cars and carrier power, travelling
as a unit between origin and destination. In addition, virtually
all unit train movements involve run-through power arrangements
where the involved carriers agree that locomotive units will
"run" with the trains, rather than being separated fr . the
trains at interchange points. See, e.g., WFEC R.R., at 6-7;

Bituminous Coel -- Hiawatha, Utah to Moapa, Nevada, 6 I.C.C.2d :
32 (1989); Incentivs Rate on Coal -- Hayden, Colorado to Kings

Mill, Texas, 359 I.C.C. 749, 757 (1979). As a result of these
operational features, the number of interchanges between carrier
lines has no significant impact on the "efficiencies" or costs of

unit train service. See, e.g., Potomac Elec. Power Co. v.

Consolidatecd Mail Corp., 362 I.C.C. 170, 179 (1980 ("unit train

service is . : most efficient way to move coal" (emphasis in

original)); Assigned Cars For Bituminous Coal Mines, 346 I.C.C.

327, 334-35 (1974) (same); Increased Freight Rates and Charges,

1974, Nationwide, 349 I.C.C. 862, 903 (1975) (noting that run-

through service is accomplished with no delays greater than those

associated with single line crew changes).10

- Evidence submitted by other parties in this proceeding

is to the same efifect. For example, WCTL Witness David G.
Weishaar, an expert on coal unit train matters with over 30
years' experience as a rail industry executive, testifies in tr..s
proceeding:

Interline unit-train coal movements can be
highly efficient, and customarily involve
run-through locomotive power agreements as
well as cycling the equipment intact from

. 18 W




The STB recently addressed a similar "efficiency"
argument in the JFEC R.R. case. In that case, a shortline
railroad (WFEC) propcsed to build a new l4-mile rail line to a
captive electric utility coal-fired plant owned by Western
Farmers Electric Cooperative, Inc. ("Western Farmers"). The new
line would permit Western Farmers to receive coal transportation
service via a new five-carrier haul (UP, KCS and three short-
lines). Opponents of the rail line construction argued, as
Applicants do here, that the multiple-carrier unit train haul
would be "inefficient" and would not provide a viable transporta-

tion alternative to Western Farmers’ existing ‘two-carrier haul

(BN and a shortline),. The STB rejected the opponents’ five-

carrier “"efficiency" argument, holding that the five-carrier
route clzarly could be an efficier:, viable competitor to Western
Farmers’ existing two-carrier haul:

WFEC expects to operate efficiently, consis-

tent with 49 U.S.C. 1010la(3), and will be

the final link in a [five-carrier] unit train

movement of ccal, which in itself is effi-

cient due to the use of "run through" ser-

vice. The routing will be 57 miles shorter

than the existing route.

at 6-7.

Here, as in WFEC R.R., the BNSF/KCS/SP route is shorter
than the UP Direct Route (by 30 miles). Thus, the BNSF/KCS/SP is

the most efficient routing for TU Electric trains in terms of

origin to destination and return.

WCTL Comments, Weishaar V.S. at 23.
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distance. TU Electric has also calculated the variable costs
forthe BNSF/KCS/SP route. As discussed in more detail, infra,
this cost evidence shows that the BNSF/KCS/SP route is the most
efticient alternative, on a cost-of-service basis, to the UP

Direct Route.

B. The BN-Direct Routing Jrgument.

As a subsidiary argument to their efficiency conten-
tion, Applicants contend that TU Electric will not be injured by
the loss of the BNSF/KCS/SP routing because following the UP/SP
merger, TU Electric will have two remaining competitive rail
options: the UP Direct routing and a BN/SF Direct routing.
(R.V.S. Sharp, at 17; R.V.S. Nock, at 52; Rebuttal Narrative at
266).

‘TU Electric demonstrated in its Comments that the BN/SF

Direct routing is not a viable alternative to the BNSF/KCS/SP

routing. Applicants reluctantly admit that the BN Direct routing
is a substantially circuitous one as it is 270 miles longer than
the BN/KCS/SP routing on a one-way direct basis. (Rebutial
Narrative at 265). Applicants also submit no evidence disputing
TU Electric’s calculation of the substantially higher service
costs on the circuitous BN Direct routing, as compared to the

shorter, more efficient BNSF/KCS/SP routing:




One-Way Mileage
from PRB Variable

Route to Martin Lake Cost Per Ton

UP Direct 1510 S 7.45

BNSF/KCS/SP 14580 $ 8.34

BNSF Direct 1749 $ 9.49
(Crowley V.S. at 4-5).

UP would no doubt prefer to lessen competition by
eliminating the BNSF/KCS/SP routing and thus have to face "compe-
tition" only from the circuitous, high-cost BNSF Direct route.
Of course, without the BNSF/KCS/SP routing, UP would be ahle to

extract significant price increases from TU Electric. (Crowley

¥.8. at 7).“ The following single example is™~illustrative.

Assume that UP believes that BNSF/KCS/SP would bid an 8
mill rate for TU Electric’s Martin Lake traffic. That rate
equals $11.84 per ton. To beat such a rate, UP would have to
offer rates less than $11.84 per ton. Assume further that the
BNSF/KCS/SP route is commercially eliminated, and that UP be-
lieves that BNSF would bid an 8 mill rate over its Direct Route.
That rate equals $13.99 per ton. To beat such a rate, UP would
have to offer rates less than $13.99 per ton -- i.e., rates that
are over $2.00 per ton higher than the 8 mill BNSF/KCS/SP rates.

TU Electric has presented substantial, unrebutted
evidence clearly demonstrating that elimination of the BN/KCS/SP
route would less=n rail competition for its Martin Lake coal

traffic and, therefore, would increase TU Electric’s coal trans-

g TU Electric will also incur substantial additional car
fleet costs associated with the longer, circuitous BNSF Direct
hauls. (Crowley V.S. at 6).




portation prices, which prices, as discussed above, are ultimate-

ly paid by TU Electric’s customers.

Bicdding Argquments.

applicants contend that if the UP/SP merger is ap-
proved, TU Electric can "force" UP/SP to present bids on the
post-merger BNSF/KCS/SP routing, as »~ll as the UP Direct rout-
ing. This arqument is a strawman.

Following the UP/SP merger, the combined UP/SP will
naturally favcr its long-haul, low-cost routing alternative --
the UP Direct route. As observed by the STB ®™n UP/CNW:

A commonly controlled UP/CNW, acting in its

own best interests, will use the most effi-
cient routing available.

Finance Docket No. 32133, Union Pacific Corp., Union Pacific R.R.

and Missouri Pacific R.R. -- Control -- Chicago and North Western

Transpertation Co _and Chicago and North Western Ry., at 88
(decision served Mar. 7, 1995) ("UP/CNW") (unprinted).

Thus, even if UP/SP somehow can be "forced" to present
a bid over the BNSF/KCS/SP routing, it will have an irresistible

self-interest in high-balling the SP portion of the BNSF/KCS/SP

routing to price this routing out of the market . '? Conversely,

e As the STB has observed elsewhere:

Simply having a selection of routings does
not ensure competitive pricing where one or
more carriers participate in all the rout-
ings.

Metropolitan Edison Co. v. Conrai., S I.C.C.2d 385, 413 (1989).
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if UP and SP do not merge, SP will have extremely strong commer-
cial incentives to make the BNSF/KCS/SP routing work from a
competitive pricing standpoint, as this is the only way it can
participate in TU Electric’s Martin Lake coal transportation

business.

B Product Competition Arquments.

Applicants’ Witness Sansom argues that TU Electric may
not utilize western coal at Martin Lake, but instead will contin-
ue to utilize lignite at that Station. In support of this
position, Dr. Sansom maintains that TU Electric recently studied
the use of western coal at its Big Brown plant and decided not to
use western coal at that plant as a supplement to existing
lignite operations. (Sansom R.V.S. at 50-51).

"Dr. Sansom is wrong in his Big Brown testimony. TU
Electric announced in April of this year (1996) that it planned
to obtain western coal at Big Brown. In post-rebuttal discovery,
Applicants reluctantly admitted Dr. Sansom’s mistaken statements
about TU Electric’s Big Brown plans. See Attachment 3.

Dr. Sansom also makes a half-hearted attempt to dis-
credit TU Electric’s comprehensive Martin Lake Fuel Study. That
Study, appended to TU Electric’s Witness Jenkins’ Verified
Statement, demonstrates that western coal will be TU Electric’s

low-cost fuel alternative at the Martin Lake Station (assuming

competitive delivered coal prices) between the years 2000 and

2020. Dr. Sansowm’s criticism of this exhaustive study is limited
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to two sentences wherein Dr. Sansom asserts "there are substan-
tial margins of error in many estimates of the study." (Sansom

R.V.S. at 50). This criticism is simply incorrect as TU Electric

properly took into account estimate margins in its Study.13

TU Electric’s Martin Lake Fuel Study constitutes not
cnly the best, but the only evidence of record on the viability
of product competition, and that Study shows that competitively
priced western coal deliveries will be substantially less expen-
sive than utiliziuag natural gas or new lignite reserves as a
"product alternative" to western coal receipts at the Martin Lare
Station. Accordincgly, TU Electric’s only viable means of obtain-
ing competitively priced coal transportation is to condition the
merger in the manner requested by TU Electric (or deny the merger

altogether).

Build-Out Evidence.

TU Electric explained in its Comments that both the UP
Direct Route and the BNSF/KCS/SP Route would require TU Electric
(and/or the involved carriers) to expend monies for capital
improvements. Specifically, to access the UP Direct Route, TU
Electric (or UP) will have to build a new six-mile UP access

line. Similarly, TU Electric (and/or the involved carriers) will

" As discussed at page 8 of the Study, a "sensitivity

analysis" was incorporated into the Study "whereby each variable
is used in the Study at its reasonable maximum and minimnm
velues, while keeping all other variables at their base condi-
tions . . . ." (Jenkins V.S. at Ex. No.__ (CwWJ-2) at 8).

1




have to make specified capital investments in lines and switches
to cbtain service over the BNSF/KCS/SP routing.

fignificantly, Applicants did not present any evidence
that TU Electric’s calculation of these "build-out" and related
capital expenditures were wrong, nor did Applicants make any
claims that the two routing options would not be viable due to
the involved construction expenses. Thus, unlike the contentions
raised by BN/SF in BN/SF concerning the alleged non-viability of
certain "build-out" options,“ in the instant case TU Electric’s

substantial evidence concerning the economic viability of the

necessary build-out/ capital expenditures is unrebutted and

effectively conceded by Applicants.

I1I.

TU ELECTRIC’'S TRACKAGE R1GHTS
COMPENSATION CONDITION REQUEST
ALSQ SHOULD BE GRANTED

TU Electric’s Comments support the trackage rights fee

compensation coudition proposed by WCTL in this proceeding. That
condition is:

The imposition of a trackage rights compensa-
tion fee for unit-train coal traffic under
the UP/SP-BNSF September 25, 1995 Settlement
Agreement, in the amount of 1.48 mills per
gross ton-mile (or, in the alternative, 1.8
mills per ton-mile), in lieu of the 3.0 mills
per gross ton-mile contained in the BNSF
Set.tlement Agreement;

WCTL Comments at 39.

- See, e.qg., BN/SF at 98 (discussion of dispute over
viability of Phillips Petroleum Company build-out options).

e
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TU Electric will not repeat the extensive evidence and
argument WCTL has presented in support of its trackage rights fee
request. TU Electric joins WCTL, and the numerous other shipper
groups and governmental entities, in urging the STB to adopt a
meaningful, cost-based trackage rights fee compensation standard.
Fees at the levels "negotiated" by UP/SP and BN/SF simply will
not produce effective competition between these two carriers over

the routes where BNSF will obtain trackage rights.

IV.

THE STATE OF TEXAS'
SUBMISSION PROVIDES ADDITIONAL
SUPPORT FOR
TU ELECTRIC’'S REQUESTED CONDITIONS

The State of Texas, acting by and through its Attorney
General, filed comments in this proceeding on March 29, 1996.

Significantly, the State of Texas concurs with TU Electric that

the proposed merger of UP and SP will be significantly detrimen-

tal to TU Electric.

TU Electric’s merjer-related harm at Martin Lake is
discussed as follows in the Verified Statement of Texas’ expert
transportation witness, Dr. Henry B. McFarland:

Another example of potential competition
that might be lost due to this merger is
competition for future coal deliveries to the
Martin Lake Station of Texas Ttilities Compa-
ny (TU Electric). The Martin Lake plant now
burns lignite that is mined on site. TU
Electric, however, plans to begin burning
coal from the Powder River Basin at the plant
in approximately 4 years. TU Electric will




have a choice of two routings to bring coal
to the plant: a routing that is entirely
over the Union Pacific, and a routing involv-
ing the BNSF as origin and destination carri-
er in which the UP does not participate. The
latter routing, however, involves the SP as a
bridge carrier. Thus, after the merger,
competitionsbetween the two routings could be
elimirnated.

N There is a third routing that is
completely over the lines of the BNSF,
but that routing is too circuitous to be
effectively competitive.

(McFarland V.S. at 13).15

The evidence submitted by the State of Texas provides

additional support for TU Electric’s requested relief.

CONCLUSION
. For the reasons set forth herein, TU Electric requests
that the Board deny Applicants’ proposed merger, unless approval

of the merger is conditioned in the manner herein requested.

. This quoted material is submitted for the public record

with the consent of the Texas Attorney General’s Office.
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Attachment

Schematic of UP Direct
and BNSE/KCS/SP Rgutes to Martin Lake
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Attachnent. 2

Schematic of Requested Trackage Rights
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railroad consolidation proceedings, such documents have be-a

treated by all parties as protected from production.

SPECIFIC RESPONSES AND ADDITIONAL OBJECTIONS
Interrogat
5 The testimony of Robert L. Sansom states at
page 50 that "[a]fter all this, TUE decided to use TUE Mining
to develop a new lignite source for Big Brown rather than use
PRB coal." Please identify the basis for this statement,
including but not limited co identification of all sources of

information and/or identification of all dc:-uments reviewed by
Witness Sansom in reaching the above conclusion.

Response

The basis for Mr. Sansom’s statement is TUE'’s
December 1994 solicitation, "Big Brown Third Party Lignite
Requests for Proposals," his discussions with parties
responding to or considering responding to thie RFP, and his
familiarity with unmined lignite deposits in the vicinity of
Freestone County, Texas.

Interrogato No. 2

2 Please state whether Witness Sansom was aware
of the news release issued by TUE on April 1, 1996 (copy
attached hereto as Exhibit A) stating that TUE intends to
construct a 30 mile rail line to its Big Brown generating
plant and that this line "will carry Western coal to the plant
to supplement locally-mined lignite"?

Response

Applicants object to this interrogatory on the basis
that TUL refused to respond to Applicants’ document iequest
for public statements, such as this TUE news release, relating
to TUE’'s subscitution between coal and lignite. (See

Applicants’ Twelith Set of Discovery Requests, No. 1.

Applicants ult .nately withdrew this request in & compromise




effort to secure discovery responses from TUE.) Applicants
further respond as follows:

No. However, this news release does not alter Mr.
Sansom’s view that TUE retains a lignite option at Big Brown,
as an alternative to Western coals, with or without TU Mining
as the operator.

Document Regquest No 1

Produce all documents identified in response to
Interrogatory No. 1, herein.

Response

"~y
All responsive documents are being placed in

Applicants’ document depository.
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BRIEF OF
PUBLIC SERVICE COMPANY OF COLORADO

In accordance wi'h prior orders of the Surface Trans-
portatio.. "oard ("Board") in this proceeding, Public fervice
Company of Colorado ("PSCo") submits this brief outlining its
concerns with r2spect to the Railroad Merger Application filed by
Union Pacific Ccorpcration, Union Pacific Railroad Company,
Missouri Pacific Railroad Company, Southern Pacific Rail Corpora-
tion, Southern Pacific Transportation Company, St. Louis South-

western Railway Company, SPCL Corp., and The Denver and Rio

Grande Western Railroad Company (collectively, "Applicants").!

! Union Pacific Railroad Company is referred to herein as
"UP". Southern Pacific Transportaton Company and The Denver &
Rio Grande Western Railroad Company ("DRGW") are collectively
referred to herein as "SP".




I. SUMMARY OF PSCO'S POSITION.

I'sCo neither supports nor opposes the proposed UP/SP
merger. However, it has several concerns as to the merger'’s
potential impact on the movement of coal to its three power
plants in the Denvar area (the Cherckee, Arapahoe and Valmont
Generating Station~). These concerns are described in detail in
PSCo’'s Comments (PSC-2) which were fi'ed in this proceeding on
March 29, 1996.

PSCo’'s Denver area plants presently burn a total of 3.1
million tons per year of SP-originated coal produced in western
Colorado. They are potential future users of“coal produced in
the southern part of the Wyoming 2owder River Basin ("PRB") that
can be originated by either UP or Burlington Northern/Santa Fe
("BNSF").

PSCo is concerned about the possible effect of the
merger on source competition for the future supply of coal to
these plants when its current s.pr'; <d rail transportation
contracts for Colorado coal expire. Such competition could be
reduced as a result of the merger because SP would nc longer be
an independent carrier with an incentive to market Colorado/Utah
coal (which is the only coal it originates) aggressively. After
its acquisition of SP, UP may discontinue SP's current aggressive
pricing of service from Colorado origins in order to increase

business for its mocre profitable PRB :=rvice. If this were to

happen, PSCo would lose the benefits of existing source competi-

tion between the two coal recgions.
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In addition, PSCo is concerned that the UP/SP merger
could result in deterioration in the quality of rail service it
receives for the movement of western Colorado coal to its Denver
area plant.. This coal moves over SP's Moffat Tunnel line
between Dotsero and Denver, Colorado. This line is presently
congested, and appears to lack the capacity to handle the sub-
stantial post-merger increases in traffic volume projected by
Applicants as a result of che proposed abandonment of SP’'s

Tennessee Pass line between Dotsero and Pueblo, Colorado.

In its March 29 Comments, PSCo suggested that, if the

Board decides to approve the merger notwithstanding its possible

effects on source competition between Colorado and PRB coal, it
should consider conditioning its grant of merger authority upon
either divestiture of SP’'s lines necessary to transport western
Colorado coal to the Denver/Pueblo area to an independent rail
carrier, such as Montana Rail Link. or a grant of trackage rights
over these lines to an independent carrier. Such a condition
would maintain existing competitive options for the rail trans-
portation of Colorado coal.

PSCo also suggested that, if the Board is not inclined
to consider a divestiture or trackage rights condition, it should
consider alternative conditions designed to ensure that Colorado
coal shippers do not suffer a degredation of the level of service
provided by SP as a result of the merger. PSCo suggested two

such conditions for the Board s consideration, either of which




would help to preserve the present level of rail service for the
transportation of Colorado coal to PSCo's Denver area plants.
One such condition would require UP/SP tc maintain service on
SP’'s Tennessee Pass line between Dotsero and Pueblo, Colorado.
An alternative condition would permit UP/SP to discontinue
service on (but not physically abandon) the Tennessee Pass line
for a period of three years after the merger is conrummated.
This conditicn would provide Colorado coal shippers such as PSCo
the opportunity to determine whether, during such three-year
period, UP/SP is able to provide the level of service (in terms
of average round-trip train cycle times) that“SP provided in 1995
with respect to their Colorado ~oal tonnage. If it cannot, the
Board could then take steps necessary to enable UP/SP to achieve
the 1995 level of service (such as possible restoration of
service over the Tennessee Pass line).

PSCo has reviewed Applicants’ response to its concerns,
as set forth in their Rebuttal filing on April 29, 1996. Appli-
cants’ response has not alleviated these concerns, and PSCo
renews its request that the Board consider them in determining
whether the public interest warrants approval of the proposed

merger. If the Board concludss that, on balance, the merger

should be appro&ed, PSCo requests it to consider whether condi-

tions such as those described above are appropriate to
ameliorate the possible impacts of the merger on Colorado coal

shippers such as PSCo.




——

RESPONSE TO APPLICANTS' STATEMENTS
CONCERNING SQURCE COMPETITION.

In its March 29 Comments, PSCo indicated that because
the Unita Basin region of western Coloradc and eastern Utah is
the only coal-producing region SP serves, SP has a strong inter-
est in promoting the use of this coal by electric utilities such
as PSCo, and has recently been marketing its Colorado-origin coal
transportation service in an aggressive and customer-oriented
fashion.? After a UP/SP merger, UP would very likely not have

the same incentive since it will also serve PRB mines and would

have the ability to charge higher rates (and’sarn more money) for

transporting PRR coal to PSCo’s Denver area plants than it could
for transporting western Colorado coal to these plants. Accord-
ingly, PSCo is concerned that it will see an increase in the rail
rates available for future coal movements to its Denver area
plants -- regardless of whether its future source of supply is
Colerado or the PRB. (Bomberger at 11-12.)

In their April 29 Rebuttal filing, Applicants did not
address this concern to PSCo’'s satisfaction. They did address,
at length, the issue whether Colorado/Utah coal competes with PRB
coal in midwestern and eastern markets -- but that issue is not
relevant to PSCo’s concerns. Initial testing has indicated that
PSCo can burn either Colorado or PRB coal in its Denver area
plants (although additional testing is necessary to determine tne

extent of plant modifications that may be required to burn PRB

? psSCo Comments, Verified Statement of Charles R. Bomberger
("Bomberger") at 11l.
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coal without taking a significant boiler derate). The only issue
relevant to PSCo is the comparative delivered cost of these coals
in cents per million Btu’s.

Applicants assert in their Rebuttal filing that the
merged UP/SP system will continue to have every incentive to move
coal to PSCo's Denver area plants. They also argue that PSCo
would be better off burning PRB coal at these plants than it is
burning Colorado coal because its 1995 test burn of PRB coal
produced delivered costs that were 10-17¢/MMBTU less than those
for SP-origin coal.?

The fact that UP would have an incentive to continue to
move coal to the Denver area plants after the merger is beside
the poinc. The question is whether the loss of the existing

source competition provided by an independent, aggressive SP

would result in higher transporcation costs for either PRB or

Colorado coal than PSCo would otherwise pay. PSCo believes this
is a definite possibility because UP can charge a higher trans-
portation rate for PRB coal to produce a delivered cost equiva-
lent to that for Colorado coal due to the significantly lower
minemouth prices for PRB coal. (Bomberger at 11-12.)

Applicants have also overstated the delivered-cost
advantage PRB coal may have over western Colorado cocal. 1In
particular, Witness Sansom’s delivered-cost ccmparison appears

to use above-market coal prices and trensporta’.ion rates for

 Applicants’ Rebuttal, Volume 2, Part C (Sansom V.S. at
47); see, also, Volume 1 at 262-263.
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Colorado coal. PSCo’s present base coal supply and transporta-
tion contracts with western Colorado producers and SP were
entered into more than five years ago, and PSCo would expect
lower prices or both elements of delivered cost in today’'s
market environment.

In addition, the delivered costs for PRB ccal used by
Dr. Sansom include only the coal price and the transportation
rate for a small 1995 test movement. They do not take into
account the BTU penalty that must be assigned to PRE coal in
comparing its delivered cost to that of Colorado coal on a long-
term basis.‘ Nor has Dr. Sansom included any?hing for the cost
of boiler and/or other modifications that will likely be neces-
sary to enable PRB coal to be burned at the Denver area plants on
a sustained basis. Extensive additional testing will be required
to deterﬁine the extent of such modifications -- and the cost
thereof would have to be included in making a proper delivered-

cost comparison between PRE and Colorad» coal.

In any event, to the extent that PRB coa. does have a

delivered-cost advantage over Colorado coal in today‘s circum-
stances, UP would appear to have the ability to absorb most of
this advantage for itself rather than passing the savings on to

curtomers such as PSCo. This is particularly true with respect

“ PRB coal capable of origination by UP contains 8300 to
8800 BTU/pound; western Colorado coal contains 11,000-11,500
BTU/pound. This means more PRB coal thau Colorado coal must be
burned to produce the same amount of heat. Accordingly, PRB coal
must be assigned a delivered-cost penalty to account for the
difference in heat value compared with Colorado coal.

.
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to the Cherckee Station, which is the largest of the three Denver
area plants, and which presently is served exclusively by SP.
(Bomberger at 4.) BRecause of Cherokee’s destination captivity,
BNSF would not be able to compete effectively with UP to move PRB
coal to this plant after the merger.’

In short, UP has not contradicted PSCo’s belief that an
independent SP provides effective source corpetition for its coal
supply, and it has presented nothing to alleviate PSCo’s concern
that such source competition may be reduced as a result of the

proposed merger.

~

III. RESPONSE TO APPLICANTS’ STATEMENTS CONCERNING
THE MERGER'S POSSIBLE IMPACTS ON SERVICE.

All of the Colorado coal used at the Denver area plants
moves over SP’'s Moffat Tunnel line. This is basically a single-
track line, and PSCo is presently experiencing service problems
(in the form of delayed coal deliveries at the plants) as a

result of congestion on this line.® If the proposed merger is

approved, the number of daily train movements over the Moffat

5 The Board recently recognized that a bottleneck destina-
tion carrier can price its portion of a possible interline coal
movement at a high enough level to preclude effective competi-
ticn. Docket No. 41191, West Texas Utiiities company v. Burling-
ton Northern Railroad Company, Decision served May 3, 1996, at
1d .

¢ Boumberger V.S. at 13. It would be difficult to increase
the capacity of this line significantly due to the very mountain-
ous terrain involved -- including a crossing of the Continental
Divide via the six-mile Moffat Tunnel. Id. at 14.
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Tunnel line will nearly double, from 11 to 20.” This doubled
traffic level would hamper PSCo’s ability to receive an accept-
able level of service for its Colorado coal shipments.

In their Rebuttal filing, Applicants state that in the
1970’s DRGW operated as many as 25 to 30 trains per day through
the Moffat Tunnel, which indicates that this line should be able
to handle the projected increase in traffic volume, and that
Applicants can make some additional capacity improvements on this
line if necessary. (Ongerth R.V.S. at 45.) However, the traffic

mix has changed considerably since tne 1970’s. DRGW’s operations

consisted mostly of short mixed-freight trains, whereas today SP

operates longer trains, including heavy, slow unit coal trains.
SP presently has difficulty meeting contracted delivery schedules
for PSCo’'s Colorado-origin coal, so it is likely that the shift-
ing of more coal trains to the Moffat Tunnel line would, in fact,
cause additional capacity and service problems.

Moreover, although the Tennessee Pass line has more
severe grades than the Moffat Tunnel line for eastbound traffic,
DRGW, and more recently SP, has operated this line successfully
for many years. At the very least it is an important alternate

route in the event of a derailment or congestion on the Moffat

7 See Ongerth Verified Statement in Volume 3 of Applicants’
Rebuttal ("Ongerth R.V.S.") at 44-45. The proposed abandonment
of SP’s Tennessee Pass line, which ief the primary route for SP-
origin coal moving to points east and south of Denver, will cause
traffic that presently moves over this line to be shifted to the
Moffat Tunnel line. Also, six daily BNST *rains will be added to
the Moffat Tunnel line as a result of the "Central Corridor"
trackage rights granted under the BNSF-UP/SP "settlement agree-

menc".
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Tunnel line. In this regard, we note that Montana Rail Link has
filed a responsive application in this proceeding in which it
proposes to purchase all of the former DRGW lines in Colorado and
Utah, and which indicates that it will maintain service on the
Tennessce Pass line. PSCo supports the preservation of service
on the Tennessee Pass line, by whatever means are available.

Applicants’ Witness Ongerth states that no acticn will
be taken "precipitously" to abandon Tennessee Pass, and thut
“[e]xisting service to overhead shippers will be protected until
superior options are in place." (Ongerth R.V.S. at 48-49.)
However, it is clear that Applicants’ ultimate intention is to
abandon the Tennessee Pass line, and if the merger is approved
withcut service-preservation conditions, Applicants will be under
no obligation to keep the Tennessee Pass line in service for any
particular period after consummation of the merger.

Applicants’ desire to achieve merger-related cost
savings may well outweigh today’s unenforceable promises.
Accordingly, PSCo continues to believe that service-preservation
conditions such as those suggested in its Comments (and described
at pages 3-4, ante) may be appropriate to ensure that the merger
does not result in a harmful deterioration in service quality for

Colorado coal shippers.

IV. CONCLUSION.

If the Board determines that the UP/SP merger should be

approved, PSCo requests that it impose protective cond: tions

addressing PSCo’s concerns. This will ensure that the public
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benefits of the merger are not reduced by a loss of source

competition for Colorado coal shippers or by a diminution of the

level of service necessary to ensure steady and timely delivery

of coal for use at power plants operated by shippers such as

PSCo.

PSCo has suggested several such conditions. It re-
spectfully requests The Bcard to select the condition or condi-
tions that, in the Board’s judgment, would best balance the
public benefits of the merger with the need to preserve source

competition and adequate service for Coloradc coal shippers.

~
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Pursuant to the Board’s nrocedural orders in this
proceeding, Entergy Services, Inc. ("ESI") and its affiliates

Arkansas Power & Light Company ("AP&L") and Gulf States Utilities

Company ("GSU") (collectively, "Entergy")' hereby submit their

brief in opposition to the proposed merger ana in support of
their Responsive Application for trackage rights over Southern
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between Beaumont, TX and Lake Charles, LA.

! AP&L’s name recently was changed to Entergy Arkcnsas,
Inc., and GSU's name recently was changed to Entergy Gulf States,
Inc. The former names are used herein for consistency with prior

pleadings.




SUMMARY

The evidence in this proceeding establishes that the
proposed merger will eliminate existing «nd potential competition
for coal shipments to AP&L’s White Bluff Steam Electric Station
in Arkansas and GSU’s Roy S. Nelson Generating Station in
Louisiana unless the Board imposes the trackage rights conditions
sought in Entergy’s Responsive Application.

The White Bluff and Nelson power plants both burn
southern Powder River Basin ("SPRB") coal that can be originated
by either Union Pacific Railrocad Company ("UP") or Burlington

Northern Railroad Company ("BN").? In the case of White Bluff,

which is presently captive to UP at destination, the merger would

render meaningless a potential 2l1-mile build-out to a connection
with SP? at Pine Bluff, AR. This build-out provides a
competitive alternative for the movement of SPRB coal to White
Bluff via BNSF-SP that Entergy would otherwise pursue vigorously

when its present contractual commitments to UP expire.

"

2 BN is under common control with The Atchison, Topeka and
Santa Fe Railway Company ( ATSF") as a result of authority
granted by the Interstate Commerce Commission ("1CC") last year
in Finance Docket No. 32549, Burlington Northern Railroad Company
-- Control and Merger -- The Atchiscn, Topeka and Santa Fe
Railway Company, Decision served August 23, 1995 ("BN/Santa Fe").
BN and/or ATSF are hereinafter referred to as "BNSF".

3 The connection would actually be with St. Louis South-
western Railroad Company ("SSW"), an affiliate of Southerr
Pacific Transportation Company ("SP"). Both SSW and SP are
-eferred to herein as "SP". UP, SP and the other Primary
inrlicants in the lead docket are referred to herein as

Applicants”.
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In the case of Nelson, which is presently captive to
the Kansas City Southern Railway Company ("KCS") at destination,
the merger would nullify most of the benefits of a 4-mile build-
out, known as the Nelson spur, presently under construction from
the plant to a connection with SP near Lake Charles, LA.®
Absent the merger, the Nelson spur would create competition among
four interline routes for the transportation of this plant’s SPRB
coal requirements. By converting one of these interline routes
(UP-SP) to a single-line route, the merger would effectively
reduce the routing coptions to two, and Entergy would be worse off
from a competitive standpoint with one single-line route and one
ineffective interline route (BNSF-KCS) than it is today, with
four interline routes including the highly effective BNSF-SP
route.

To areliorate the adverse competitive effects of the
merger on the movement of coal to the White Bluff and Nelson
plants, Entergy seeks conditions imposing trackage rights in
favor of BNSF (or another rail carrier unaffiliated wich
Applicants) that would enable it to serve these plants via the
build-outs described above. Specifically, trackage rights are
sought over (1) the 127-mile portion of SP’'s Memphis-Houston line
between West Memphis, AR (the closest practicable poiut where

this line connects with an existing BNSF line) and Pine Bluff, AR

(the point where this line would connect with the White Bluff

“ Cconstruction of the Nelscn spur began in December 1995.
Completion is scheduled for October 1996.
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build-out); and (2) the 60-mile por=ion of SP's Houston-New
Orleans line between Beaumont, TX (the closest practicable point
where this line connects with an existing BNSF line) and Lake
Charles, LA (the point where this line will connect with the
Nelson spur).

To assist the Board in evaluating Entergy’s present
competitive situation in relation to the White Bluff and Nelson

build-outs, schematics showing these build-outs in relation to

existing rail lines, including the SP lines over which BNSF would

operate if Entergy‘’s proposed trackage rights conditions are

granted, are set forth on the next two pages of this brief.
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The requested trackage rights could be used by BNSF to
access the White Bluff and Nelson plants only via build-outs, and
will not become effective unless the build-outs are actually
constructed. Thas, the relief sought by Enterqgy is squarely
consistent with the reliei granted by the ICC to certain shippers
with build-out options in urder to maintain their competitive

position in BN/Santa Fe.

There is no question that these trackage rights are
operationally feasible. Under the September 25, 1995 "settlement
agreement" between Applicants and BNSF, as amended ("BNSF
Settlement Agreement"), BNSF will receive overhead trackage
rights over the very same SP lines if the merger is approved.
BNSF will also have the ability to serve certain "2-to-1"
shippers at intermediate points on these lines =-- including Pine
Bluff, AR and Lake Charles, LA, which are the very points where
the White Bluff and Nelson build-outs will connect with these
lines. Thus, the BNSF Settlement Agreement provides a convenient
vehicle for the conditions requested by Entergy, a. BNSF would
already have trackage rights on the verv same lines over which

Entergy seeks trackage rights on behalf of BNSF. It would be a

simple matter to require the BNSF Settlement Agreement to be

amended to include the White Bluff and Nelson plants as

additional 2-to-1 points that BNSF could serve if and when the

build-outs are completed.’

> If (as Applicants request) the BNSF Settlement Agreement
is imposed as a condition, simplicity makes this approach
preferable to imposing new trackage rights over these same lines.

=




If, as a condition to the merger, the Board requires
that the BNSF Settlement Agreement be amended as suggested above,
Entergy further requests that the Board reduce the compensation
BNSF must pay UP/SP for use of the trackage rights to transport
coal traffic from $3.00 per gross ton-mile to $1.48 per gross
ton-mile, in order to approximate more closely UP/SP’'s relevant

costs incurred as a result of such BNSF use.

FACTS

Entergy’s identity and interest are set forth in its
Comments filed in this proceeding on March 29, 1996 (ESI-12)
("Entergy Comments"). Briefly, ESI, AP&L and GSU are
subsidiaries of Entergy Corporation, an investor-owned public
utility holding company. ESI is a fuel procurement agent for
Entergy Corporation’s public utllity operating company subsid-
diaries, which include AP&L, GSU, Louisiana Power & Light
Company, Mississippi Power & Light Company and New Orleans Public
Service Inc.® These operating companies provide retail and
wholesale electric service to customers in Arkansas, Louisiana,
Mississippi, and eastern Texas. (Entergy Comments, Giangrosso
Verified Statement ["V.S."] at 3-4.)

Entergy Corporation’s electric utility subsidiaries

operate three baseload electric generating stations, all of which

burn coal produced in the SPRB that can be originated by either

6 The names of these companies were recently changed to,

respectively, Entergy Louisiana, Inc., Entergy Mississippi, Inc.,
and Entergy New Orleans, Inc. Again, the former names are used

here for consistency with prior pleadings.
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UP or BNSF. AP&L operates the White Bluff Station near Redfield,

AR and the Independence Station near Newark, AR.! GSsU operates

the Nelson Station near Mossville, LA. (Id. at 4-5.)

I White Bluff.

The white Bluff Station, which is served exclusively by
UP, consumes approximately 6.5 million tons of coal annually.
Currently, UP transports all of this coal from origin to
destination. This situation will continue through as a
result of existing contractual commitments. Thereafter,

tons of the SPRB coal moving to this plant can be

diverted to alternative carriers and routes. (Id. at 4, 6-8.)

Entergy has identified a feasible competitive
alternative to UP for the .3 million tons of White Bluff coal
tonnage that will beco..e available for bidding in 1999. This
alternative involves the construction of a 2l1-mile build-out from
the plant to a connection with SP’s Memphis-Houston line at Pine
Bluff, AR. (See the schematic on page 5, ante.) This SP line
connects with BNSI' at West Memphis, AR, ani the build-out would
provide a competitive route for SPRB coal moving to White Bluff

via BNSF-SP.® Entergy submitted undisputed evidence showing

7’ The Independence Station does not appear to be affected
by the prcposed merger.

8 In their Rebuttal filing on April 29, 1996. Applicants
claim that because the White Bluff plant is near the Arkansas
River, a rail-barge routing provides a better competitive option
than the rail build-out. However, Entergy investigated a
possible rail-barge movement of coal to White Bluff in 1934, when
UP was having severe service problems and could not deliver all
the coal AP&L needed. The investigation showed that the rail-
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that introduction of intramodal competition through access to
white Bluff by a second rail carrier would result in a rate
reduction of at least $2.00 per ton. (Entergy Comments, Weishaar
V.5. at 3.)

The proposed merger of UP and SP would eliminate a
BNSF-SP routing as a meaningful competitive option because, after
the merger, UP would participate in both routings and would
prefer its single-line route. Accordingly, to preserve the pre-
merger competition between the existing UP route and the BNSF-SP
route that would be created by the build-out when that option
becomes available, Entergy has requested that the Board grant
BNSF trackage rights, contingent on Entergy’s construction of the
build-out, over the portion of SP's Memphis-Houston line between
Wwest Memphis and Pine Bluff, AR, a distance of 127 miles, which
BNSF would be able to use to access the White Bluff plant via the
build-out.

25 Nelson.

The Nelson Station is presently served exclusively by
KCS. It burns about 2.3 million tons of SPRB coal annually.
This coal presently moves via BNSF-Kansas City-SP under a rail

transportation contract between GSU and those carriers. This

barge option was not competitive, and would result in higher
delivered costs than those resulting from the present contractual
arrangement with UP even on a long-term basis. See Entergy’s
Rebuttal in Support of Responsive Application for Trackage Rights
filed May 14, 1996 (ESI-20) ("Entergy Rebuttal"), Giangrosso
Rebuttal Verified Statement ("R.V.S.") at 11-13. The R.V.8. of
Thomas D. Crowley in the Entergy Rebuttal demonstrates the
economic inferiority of a possible rail-barge option compared
with the rail build-out option.
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contract, which expires on , contains a minimum
annual volume requirement of tons. Thus,

tons annually can be moved via other carriers and routes now, and
the entire 2.3 million tons will be "in competition" by

(Entergy Comments, Giangrosso V.S. at 4, 8-9.)

In order to obtain two-carrier access to Nelson,
Entergy is constructing the Nelson spur build-out from the plant
to a connection with SP’s Houston-New Orleans line near Lake
Charles, LA. A schematic showing the Nelson spur in relation to
the KCS and SP lines in the area is shown on page 6, ante.

In the summer of 1995, Entergy conducted bidding for
the Nelson coal tonnage not committed to BNSF-KCS. The bidding
was predicated on completion of the Nelson spur in October of
1996, and direct SP access to the plant via the spur. All four
carriers that could participate in the movement of SPRB coal to
Nelson after completion of the =»nur (BNSF, UP, KCS and SP) were
requested to submit bids for their individual portions of the
movement to or from the gateways of Kansas City and Fort Worth.
All four carriers submitted responsive bids, which gave Entergy

four competitive routing options for the Nelson coal tonnage:

BNSF-Kansas City-KCS, UP-Kansas City-KCS, BNSF-Fort Worth-SP, and

UP-Fort Worth-SP. These route alternatives are shown in the

schematic on the following page.
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The lowest through rate resulting from the July/August
1995 bidding was via UP-Fort Worth-SP; the highest through rate
was via BNSF-KCS. SP’'s bid from Fort Worth to the plant (which
could be combined with either UP’'s or BNSF's bid from the mines
to Fort Worth) was KCS’'s bid from
Kansas City to the plant -- notwithstanding that SP’s length of
haul is 300 miles less than KCS'.°

The proposed merger would convert the UP-Fort Worth-SP
interline route into a single-line UP route. However, it would
effectively e!liminate two of the other three interline routes:
UP-Kansas City-KCS and BNCOF-Fort Worth-SP. The reason is that it
would be contrary to UP’s best interests to short-haul itself by
offering competitive rates for its portion of the interline
rout23s involving KCS and BNSF. UP woulc participate in both of
these routes in addition to its ; ~:ferred single-line route,

which would enable it to control the outcome. (Entergy Rebuttal,

Giangrosso R.V.S. at 17-18, Weishaar R.V.S. at 11-12.)

The BNSF-Fort Worth-SP route is a more effective
competitive alternative than the BNSF-~Kansas City-KCS route

because BNSF’s long haul is via Fort Wcuth, and because KCS

* 2d. at 1720




.1 In order to preserve the BNSF-SP route
as ar effective competitive alternative to the single-line UP
route that would result from the merger, Entergy requests
imposition of a trackage rightic condition that gives BNSF access
to the Nelson plant via ithe 60-mile portion of SP’s Houston-New
Orleans line between Beaumont, TX and the connection with the
Nelson spur near Lake Charles, LA. This wiil preserve two
competitive rcutes for the movement of SPRB coal to the Nelson
plant.

ARGUMENT
The Board has broad authority to impose conditions,
including trackage rights, to remedy the anti-competitive effects
of rail mergers that are otherwise consistent with the public
interest. The legal sc.andards governing the imposition (¢
conditions are well-established. As recently summarized in the

BN/Santa Fe decision, conditions will be imposed if the Board

finds them necessary to ameliorate or eliminate harmful effects
of a merger such as a significant reduction ¢f competition in an
affected market, they are uvperationally feasible, and they
produce public benefitz (through reduction or elimination of the
possible harm) outweighing .1y reduction of the public benefits
produced by the merger. BN/Santa Fe at 55-56.

In additicn, a condition will not be imposed unless it

is narrowly tailored to remedy the adverse effects it is intended

19 Entergy Comments, Giangrosso V.S. at 21-22; Giangrosso
May 30 Dep. Tr. at 61, 64.
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The ICC concluded that the merger would reduce these shippers’
competitive options by negating their ability tc build out to a

neutral carrier, and trackage rights were deemed an appropriate

remedy to maintain the competitive status quo. BN/Santa F2 at

37-38, 68, 98.'" The conditions were carefully crafted to
permit these shippers to maintain their existing build-out
options, but not improve their prTe-merger competitive situation.
This was accomplished in 2ach case by granting trackage rights in
favor of a neutral carrier only to a point to which the shipper
would retain the ability to build out, rather than to the
shipper’s plant. Id4. at 68 (OGE), 98 (PPC).

The trackage rights condition requested by Entergy
to preserve its existing White Bluff build-out option is
functionally identical to the conditions granted in favor of OGE

and PPC in BN/Santa Fe. BNSF, a neutral carrier, would receive

~rackage rights over the 127-mile portion of SP’s Memphis~Houston
line between West Memphis and Pine Bluff, AR, which is the point
at which the build-out would connect with SP. BNSF would be able
to use the trackage rights to access the White Bluff plant only

via the build-out since the trackage rights would be conditioned

up-n Entergy’s completing the build-out.

Il The ICC also held that while OGE had other possible
options such as the ability to switch generation between plants
and between fuels, only the build-out option could effectively
constrain rates for base-load movements. Id. at 68. The White
Bluff plant is also a baseload plant serving AP&L customers in
Arkansas, and it is not geographically sensi .ive to generation
elsewhere in the Entergy Corporation system. See Transcript of
Mr. Giangrosso'’'s April 10, 1996 depcsition ("Giangrosso April 10
Dep. Tr.") at 10=11.
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public benefits by preserving the White Bluff build-out option --
an option that exists today, but that unquestionably would be
lost if UP and SP merge. On the other hand. the condition would
not cause any reduction whatsoever in the publ c benefits
otherwise resulting from the merger, because it would not
increase Entergy’s existing competitive cptions. Just as SP
today cannot access the white Bluff plant unless the build-out is

constructed, so BNSF would not be able to use the trackage rights

to access the White Bluff unless the build-out is constructed.

If the build-out is not constructed, BNSF will not be able to
serve the plant and Applicants will suffer no competitive harm.
In short, the condition meets all of the legal criteria

of the BN/Santa Fe decision, and it is squarely consistent with

the trackage rights conditions imposed in that case in favor of
OGE and PPC.
Entergy has Made a Sufficient Showing

of Build-Out Feasibility to Warrant
Imposition of the Requested Condition.

Entergy has presented evidence demonstrating that the
build-out is physically feasible, that the rate reductions likely
to result from introducing service to the White Bluff plant by a
second rail carrier are more than sufficient to justify the cost
of constructing the build-out, and that, in the absence of the
proposed merger, Entergy would pursue the build-out cption when

its current contractual commitments to UP expire.'’ This

3 Entergy Comments, Giangrosso V.S. at 13-14; Weishaar
V.S. at 6-10; Crowley V.S. at 9-11.
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showing is clearly surficient to demonstrate that the build-out
is a competitive option that should be preserved by means of a
trackage rights condition.

In their April 29 Rebuttal, Applicants oppose Entergy’s
requested trackage rights condition on the ground that the White
Bluff build-out is not feasible. However, given Entergy’'s prima
facie showing, the Board simply need not resolve the feasibility
question definitively at this time. Absent the merger (or if the
requested trackage rights condition is imposed), Entergy will
investigate the build-out option thoroughly at the appropriate
time: 1999, when its present contractual commitment of 100% of
the White Bluff coal tonnage to UP expires. The market
conditions that exist at that time will determine whether the
build-out is economically feasible, and if so, it will be pursued
vigorously by Entergy. Regardless of whether it is ultimately

constructed, the build-out clearly is an existing competitive

option for Entergy. This option will bz lost forever if UP and

SP are allowed to merge without imposition of a condition that
preserves it.'

Applicants’ attempt to dispute the feasibility of the
White Bluff build-out is not surprising; they have stonewalled
almost every build-out option from the inception of this
proceeding. Prior to the filing of comments by various parties
on March 29, 19°6, Applicants regarded only two build-outs or

build-ins as warranting Z-to-1 coverage in the BNSF Settlement

I« Giangrosso May 30 Dep. Tr. at 8, 23-24, 37-38.
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Agreement. One was a ten-mile build-out to serve three

petrochemical facilities at Mont Belvieu, TX, and the other was a

much shorter build-out to serve a Bayer facility at Eldon, mn."

As a result of the March 29 comments, two additional build-outs
were included. One is a potential 8-mile build-ocut from a Union
Carbide plant at North Seadrift, TX, and the other is a 2.7-mile
build-out from two facilities at Channelview, TX. Thus,
Applicants have conceded "feasibility" for only four very short
build-outs on all of the 3,800 miles of UP and SP lines over
which BNSF is being granted trackage rights under the BNSF
Settlement Agreement.'®

Applicants purport to have appliad the criteria of the
BN/Santa Fe decision in assessing the feasibility of potential
build-outs for purposes of determining whether the involved
facilities warrant inclusion as "2-to-1" points BNSF will be able
to serve under the BNSF Settlement Agreement. Applicants
summarize these criteria as follows at pp. 148-49 of UP/SP-230:

(A) remedy is apprcpriate whe-e the shipper

seeking the condition presents evidence that

demonstrates (1) either (a) that a shipper

had successfully used the threat of a build-in

as negotiating lev:rage, or (b) that a build-

in was physically viable and economically fea-

sible and thus could have given the shipper
leverage to negotiate for lower rates; (2) that

!5 According tc Applicants’ Witness Peterson, "not much

track" was required for the Bayer build-onut, and Applicants’
counsel represcnted that it was a matter of "reestablishing an
industrial lead." See Transcript of UP Witness Peterson'’s
deposition on May 8, 1996 ("Peterson Dep. Tr.") at 188-89.

6 aApplicants’ Rebuttal, Vol. 1 (UP/SP-230) at 19-20;
Peterson Dep. Tr. at 56, 260.
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the leverage provided by the build-in opportun-
ity will disappear as a result of the merger;
and (3) that other constraints available to the
shipper are not as effective as the build-in

opportunity.

This is ar overly narrow reading of the criteria used
in assessing the OGE and PPC build-out options. OGE had used the
build-out threat in negotiations with ATSF that resulted in
reduced rates (BN/Santa Fe at 36), but PPC had not. The

applicants in BN/Santa Fe contended that the PPC build-out was

not feasible, and that neither ATSF nor PPC had ever factored
the threat of a build-out into any rate negotiations. Id. at
38 n.52. In imposing a trackage rights condition "to maintain
PPC’s current competitive situation as respects the prospective
PNR build-out", the ICC did not resolve the parties’ dispute over
feasibility. Instead, it held as follows (Id. at 98):

Though evidence is conflicting, the build-out

option may be feasible. If so, it would have

given PPC leverage to negotiate with Santa Fe
for lower rates.

Thus, to meet the criteria used by the ICC in granting
relief to preserve PPC's prospective build-out, a shipper need
only show that it has a potential build-out option that provides
potential negotiating leverage: that the merger would negate the
competitive benefits of the build-out; and that the build-out may
be feasible.

Entergy has clearly met these criteria with respect to

the White Bluff build-out. It has indicated that it plans to

pursue the build-out option to obtain a competitive alternative

to UP in , when its current contractual commitments to UP
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will expire and coal tonnage will become available for bidding.
It has also presented evidence that the build-out is both
physically feasible and economically justified by the likely (and
undisputed) rate reductions that would result from two-carrier
access to White Bluff.

In reality, although Applicants pay lip service to the
BN/Santa Fe build-out criteria, they have used only two factors
in determining whether a potential build-out or build-in is
"feasible": its length and whether the shipper has recently used
the threat of the build-out in rate negotiations with UP or SP.
This was confirmed by UP’'s Witness Peterson; see Peterson Dep.
Tr. at 56-57, 191-194. Mr. Peterson stated that UP regarded as a
"long" build-out or build-in anvthing over two oOr three miles

(Id. at 193-194.) The Mont Belvieu build-in is 10 miles in

length but will serve three shippers.'’ The Bayer/Eldon build-

out is eight miles in length, and Mr. Peterson stated that it is
"3 long build-out” that "could be built" although it would be
"expensive". (Id. at 192-193.) The Channelview, TX build-out
was deemed feasible because the tacilities “"could be accessed by
SP with a relatively minor amount of construction and expense.”
(Peterson Verified Statement in UP/SP-231 at 52.)

It is clear from Mr. Peterson’'s deposition testimony

that Applicants regard 10 miles as the absolute limit foxr &

' applicants could hardly claim the Mont Belvieu build-in
was not feasible, since UP had already requested and received
authority to construct the line from the ICC. Peterson Dep. Tr.

at 186.
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uild-out to be considered feasible. This is completely at

the BN/Santa Fe decision, in which a l3-mile potential

.5~-mile potential build-out by PPC were

sible for purposes of imposing trackage
rights conditions.'® Moreover, other build-outs from utility
power plants in excess of 10 miles in length have recently
occurred -- e€.g., the lé4-mile build-out by Western Farmers
Electric Corpany in Oklahoma and the l7-mile construction and
rehabilitation build-out by Associated Electric Cooperative in
Missouri. (Entergy Comments, Weishaar V.S. at 7 n.3

Applicant ] 1i feasibility unless the threat
of the build-out has 1ally used in rate negotiations
within the recent past. (Peterson Dep. Tr. at 191-182, 233.)
while successful use of the threat of a build-out in rate
negotiations is indeed persuasive evidence of feasibility, the
lack of such use is not evidence of non-feasibility.

There are several reasons why a shipper who has a
feasible build-out option may not have used the threat of it in
rate negotiations. The most obvious reason is that the shipper’s
traffic that potentially could move over a build-out 1is
contractually committed to the serving carrier on a long-term

hasis. A shipper simply has no reason to use the threat of a

build-out until traffic is available that will justify it.

‘¢ ppC proposed a build-out 11.5 miles longer than the 21-
mile white Bluff build-out proposed by Entergy.
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Q. But that’s a contract negotiation

you’ll. have up coming, right?

A. We certainly will.

Q. So I take it, if I step you through the
various parts on this map, your answer would be
the same as to all, that you just haven’t looked
at any of these specific issues about what the
routing would be?

A, I think we’ve agreed that we have not
made a detailed study, that our preliminary
analysis indicates that this is a project worth
pursuing, and one that Entergy deserves the
opportunity to take advantage of at whatever
moment in time it is appropriate.

Q. But if I were to try and go through and
ask you about specific obstacles or problems
along the potential routing, you wouldn’t Dbe able
to answer any of those questions.

A. That's correct.

Okay. Well, you’ll Dbe glad to know
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S
taliiing about a s‘ngle-line UP versus !
BN/KCS?
BY MR. BESTER:
Right.
Yes.
And is that in part reflected becaus:
longer hauvl?
Longer haul 2nd a single carrier.
Q. Right. And both of those would in
facr -- let me strike that and ask you another
guestion. Compared to the situation where you
would have four interchange options, if you think
abcut your current situaticn at Nelson, would you
also expect that a single-line saul all the way
frem the Powder River Basin to Nelson would b«
able to beat any of those interchange options?
A. I'm not so sure of that. What you have
i3 four possible competitive routes, competitive

-

routing situations. And to say that a

single-line carrier will always beat the balance

of having four people competing for garvice, 1'm
not willing to concede.

2 Well, I wasn’'t asking necessarily
whether it would always be true. I was asking

wh2=- vou would expect, and wouldn'’'t you sXxpect

- -
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60
that the single-line carrier running for that
much lenger distance would be able to offer a
rate that is likely to beat any of the
interchange options?

' No, I wouldn'’t expect that. I would
expect that the single-line carrier would have
the lowest cost. Whether or not he would share

that cost with me as opposeda to the competing --

the premerged ccaipetitive situation, I simply am

not prepaired to acknowledge that.

5 Well, if he’'s got the lowest cost, he'’s
got the most room to be aggressive on rates?

A. He's got the most room t¢ be aggressive
on rates, but he has no incentive tc share the
rates with me if he doesn’t want to.

i Well, if we think now about post
merger, the UP/SP single-line haul would be
facing a BN/KCS routing as a competitive
alternative.

A. As a competitive alternative, but at a
cost much greater than his, and therefore he does
not have to give up as much of his sa.ings.

Q. But you would expect that UP/SP single

ine would beat a BN/KCS interchange?

A I would expect that to be the case, but

ALDERSON REPORTING COMPANY, INC.

1202)289-2260 (800) FOR DEPO
1111 14th ST.. N.W.. 4th FLOOR / WASHINGTON, D. :., 20005




61
I wouldn'’'t necessarily agree BN/SP route
might not yield lower cost post merged
UP single-line rate. =
4 B Is the real problem with the BN/KCS
routing that BN/KCS 1s not aggressive 1in
competing for the business?Jz

A.

When vou say that, you mean the -
KCS.

Q. Yeah, because you would expect,
wouldn‘t you, that a BN/KCS routing, which is
~bout 170 miles shorter than a UP/SP routing over
For: Worth, could be a guite competitive option,
wouldn’t you?

A If it were a single-line carrier it

would be more competitive than a single-line UP

carrier via Fort Worth, if it were single line.

Q. And in fact.  in your recent bidding

exrerience, vou found that SP bid more

ALDERSON RFPORTING COMPANY, INC.
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the KCS leg. So that has influence on
although, it’s not controlling.

0. Now, you said

A. Certainly in our
1imited case here of taking bids on a competitive
situation, we found that the SP was more
aggressive than was the KCS.

Q. Now, would you agree with me that post

merger, if you had two single-line routings to

the Nelson plant, that you would be better off
than if you had four interline routings?

A. Well, I would agree that I would have
palanced competition 1if I had two single-line
routings versus one single-line and one
doutle-line routing.

0 Wwell, I was really asking about if you
think about your situation today, you've got four
interlipr compinations, right?

B Yes.
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s
ticn is would yYou agree with

vou had two single-line routings, a BN

le-line routing to the PRB or from the PRB to
Nelson, and a UP single-line routing, that’'s more
effective competition for you than the four
interchange options?

A. No. I'm not sure I would agree with
that. I mean --

3! They are both lower cost than the
interchange options, right?

A. Well, they are lower cost than the
interchange options, but what would that do to my
delivered cost? What’'s important to me is my
cost, not their cost. It’'s what they charge me,

and the more competitors you have in the

marketplace, the greater pressure that puts on

price.

And so if -- arguably, two is less
competition than four. To conclude that I’'ve got
the same or better price advantage with two than
I do with four, I don’‘t know that I agree wath.

I don’t know that I’m better, I don’t know that
I'm worse. But I will not agree that I'm
better. I may be indifferent, but I don’t know.

o You wou.l agree that you would =nd up
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At a lower cost to them, yes. I would
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minu

5
stacement

the first

est_mate,

th

because there

Memohis capabl

mo--eamentcs.

estimate,

MR. HESTER: Why don’'t we take a break

I may be done.

ce.
(Rec~<s.)

BY MR. HESTER:

Two more questions. Do you have your

there, page 13? The final sentence of

paragraph is discussing a Memphis barge

and you say that when Mr. Gray received

he noted that it was, "meaningless,

is no barge transfer facility at

=
=

of handling barge coal

Do you see that?
Yes.

And is it fair to say that what made

meaningless during the summer of 1994

you needed to move the coal immediately?

wr

1es.

Over some longer term, it might well be

-
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59
single-line route. That'’'s why
competitive.
So your point is that the single-line

more competitive because it has lower

Because -- yes, because it has lower
costs, and therefore can out -- likely, outbid,
more times than not, unless they guess wrong, get
too greedy, to -- would outbid an interline
route. They are capable of doing it.

9. And in your Footnote 14 at the bottom
of the page, you say KCS has never been an
aggressive competitor for Entergy’s coal
tratfic. Do you see that?

Yes.

A.
Q

And that’s the point we were discussing
that you just haven’'t seen aggressive
rtrom KOB?

Yes.

MR. HESTER: Thank you,

Giangrosso. Those are all the questions I

MR. MILLS: I have a few on redirect.

ZXAMINATION BY COUNSEL FOR

rr

WESTERN 0 I
VE ! LEACU
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1994 of bringing coal to White Bluff via
rail/barge and the bids you received from the
Burlington Northern and the barge companies at
that time, and also based on the preliminary
analysis that you have done of the White Bluff
spur, do you have an opinion at this time as to
which of those two options would be the least --
would be the most economical fcr Entergy when the
current interim contract with UP expires Ll

A The view right now is that the
single-line rail movement would be more
cost-effective than the combined rail/barge
movement of coal to plant.

Q. By single-line rail, you mean including
the construction of the spur?

A. Including the construction of the
Spur. Single mode, if you will, versus a dual
mode .

Why do you say that?

A. Well, largely because, I think, if I

look by comparisoa at Cajun Electric, a big user

of coal, on the Mississippi River, their
deiivered cost of -- transportation cost of coal
exceeds the transportation costs at similarly

@«ituated plants that are single mode
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transporcation methocds. And moreover --
think that’s largely because when you've
single mode carrier, a single-line carrier,
just, they have less cost, and they are more cost
efficient than is a double haul move.
MR. MILLS: I have nothing further.
FURTHER EXAMINATION BY COUNSEL FOR
UNION PACIFIC CORPORATION
BY MR. HESTER:

Q. Let me ask you a few gquestions. This
judgment you made about Cajun Electric, is that
pased on the delivered price you’ve seen for
Cajun Electric?

A. It’s based on Cajun Electric’s
transportation costs.

Q. And how do you know what it is?

A. It's on file with the Louisiana Public
Service Commission.

0, And where does it source its coal?

Out of Powder River Basin.

A
0. BN origin?
A

BN origin to St. Louis, Hall Street
terminal St. Louis and barge, river tows to New

Roads, Louisiana.

~
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situations, industrial site No. 2 and
site No. -- let's say industrial site No.
a hypothetical build-out to the SP line.

A. Okay.

Q. Now, I know you all have tried to
diligently find out those situations where that
existed and where it did exist you gave BN/Santa
Fe access; is that correct?

A. Yes, we searched for all those
locations and we've agreed to open up I believe
four locations.

Qs Four on top of the how many did you

before that, do you remember?

A. Well, it’'s two on top of -- two on top
Q “wWo.

Q. So you searched all of UP and SP's
system, entire systems, and you found only four
places that there’s potential build-outs that

you'’'re going to give BN/Santa Fe access tH?

A. That's a long complicated issue here

and that’'s too simplistic. I mean we searched

the entire UP/SP system, we looked at each

build-out opportunity that we were aware of. and

rhen determined those where the shipper had

successfully used the threat of a build-out to
ALDERSON REPORTING COMPANY, INC.
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ully negoti ! tes and
physically fe ible build-out.
identified -- when you said two
initially, I was referring to the Mont

Zelvieu-Bayer situation, 1it’s all in the same

area over east of Houston. And then subsequently

we have agreed that we would allow two more
build-outs even though the conditions that I just
escribed really in my view weren’'t met. But we

to put this issue to rest once and for

So you've got four locations where
going to give BN/Santa Fe access due to
possibilities?
Yes.
Okay. Now, under the CMA a
bel:eave is that, if a shipper felt th
losing a build-out opportunity, he can bring an
arbicration claim; is that correct?
A. I would have to go back and read the
CMA zgreement which ) intimately
familiar with as | ! i been because of as
say all our application work | 7 } last
few weeks. So I might need to
hact. But mean it allows

ALDERSON REPORTING COMPANY, INC.
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raph I think
ives a good start tn the description in ¢t
we -- without just reading this, I mean I*1)
paraphrase it and indicate that, you know, our

efforts started with identifying all shippers

with physically viable and eccnomically feasible

build-in or build-out options that would be
eliminated as a result of the merger.

Q. Can 1 inrerrupt?

S sure.

g. I really didn‘t want a general
discourse, I was talking specifically about Mont
Belvieu and Bayer. Let’s focus on those two.
Mont 3elvieu, of course, the UP had gone to the
Interstate Commerce Commission and had received
authority to construct additional line into the
Mont Belvieu area; is that not correct?

A. That 18 correct.

Q. Had you signed contracts with any
hippers at Mont Belvieu at the time of
ian Lo merx , the agreement to merge?

believe that we had, yes.
Q. Some of the shippers there or
shippers?
A. I don’t kRunow. I know that =--

ALDERSON REPORTING COMPANY. INC.
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design work had

Turning to the Bayer facility at I
£ldon, Texas; is th. correct?
Yes.

Had UP gone to the Interstate Commerce

Commission fo. autnpority to construct a line -to

ayer £
don‘'t believe we had
ink that was necessary.

about a much™ shorter

believe it was necessary
om the commission to extend

he shorter distance? I read

statement in the rebuttal, it’s page 65, you

about Mont Belvieu,
That’'s what I'm
That'’'s why I'm askin I ] because
the substance
rankly den!t
property in associatic
ALDERSUN REPORTING COMI ANY, INC.
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tuation or not.
T.iat was my next
was zsking about operating authority from t
Interstate Commerce Commission. And I take 1t
your answer to that is you don‘t know whether or
not vou obtained any operating authority either?

A. No. I'm aware that negotiations with
3.ver had gone forward. They were very active
last winter and, in fact, I'm not really sure
much traclk was vequired there at Bayer.

Q. Maybe your counsel can enlighten us as
ro whether or not there was any proceeding
befcre -- application £filed with the commission.

MR. ROACH: Subject to check I will

you that this was a matter of

from the original

WITNESS: We talked about it in the

The contract document is 1

I believe it adverts to

in any case that’‘s my

to vou and 1'1ll cheack it.

ALDERSON REPORTING COMPANY, INC.
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o I beli y ! testified
the totality of the build-in situations or
build-out situations that you looked at in trying

to determine what were the appropriate two-to-one

places at which the BN/SF would have rights of

various kinds, that you ultimately have
c come up with four locations where
access to those locations by BEN/SF in the realm
of a build-out or a build-in has now been
etarmined be part of the transaction. o
to Mont Belvieu, Eldon, North Seadrift for
Carbide, and the place where ARCO and
-dell are located whose name I can’t quite
member?
Channelview.
Channelview. those four places as
the | places that you all
now agreed would be accessible to BN/SF to
build-out were such situation
other words, they have
greement with them to pa
18 thae Ccor ol
1 don't believe that's

ALDERSOIN REPORTING COMPANY, INC.
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aid Chevron, you meant

THE WITNESS: Oh, a2c Channelview?
sorry, did I say Lyondzll and Chevron at
Channelview. 1t should be ARCC, I'm sorry.
chat 8 . lot.

BY MS. HUGGLER:

Q. But, give hat you think the

likelihood that there actually could be a

build-out at that location involving those two

shippers, that is essentially a costless activity

then; is that not right? If you don‘t really
believe that this is 1li y to happen, it does
have granted that
is that correct?
the build-out ever
ersona ] ] that 1 doubt Lthat
would be - would ever happen.
give the customers some
have in future meetings
advantage, procbably
their advantage over time.
know that it’'s costless to
going to cost us some money
ALDERSON REPORTING COMPANY, INC.
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265
over time cne way or another. I just don’'t think
it was necessary from a competitive standpoint to
do Chst.

Q. Now, again I'd like to shift, if I may,
to page 84 of your testimony, where there is a
heading called snort hauling. In that
discussion, in meeting comments of Dr. Grimm, you
say in the second sentence of the last full
'paragraph on that page, all railroads have taken
steps to prevent their being inveluntarily short
hauled, that’s in cuotes, where this would yield

inefficient routes. Do you see that?

Yes.

A.
Q. Could you explain for me how a railrocad

can te involuntarily short hauled?
- 2 Well, it is an unusual situation and
that was sort of part of our criticism of
section of Mr. Grimm’s work. He cited some
ituations back in the days of tariff routes and
ulations and so on where, you know, some very
ever rate person in a chemical company was able
a rate to a short hauled junction or .even
st haul destination that was maybe put in to
compe! with truck and then you move the car toO
rhere and then you rebill it and ship it from
ALDERSON REPORTING COMPANY, INC.
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The timing of any such threat is necessarily related to the
opportunity to use it."”

In addition, the use of build-outs to obtain rail
competition for captive facilities is a relatively recent
phenomenon, dating only from the mid-1980s. For example, GSU
(which at that time was not affiliated with Entergy Corporation)
began consideration of the Nelson spur in late 1985, but did not
even mention it to the railroads involved until 1989, and did not
start construction until 1995. As Entergy’s Witness Giangrosso
noted at his April 10 deposition:

This was rather new territory for an electric

utility back then [in 1985], to be considering

building a rail spur, a build-out; and, as

utilities are want [sic] to do, & rather con-

servative bunch. And the first time you step

out into some new venture like this, you try

to gather all the information you can. And I

think that’s what this demonstrates they’'re
doing.

(Giangrossc April 10 Dep. Tr. at 30.)

Because numerous factors may affect a shipper’s timing

with respect to active consideration of a build-out opportunity,

it is wholly inappropriate to penalize a shi, per who has a

potential build-out option but who, for legitimate reasons, has

19 Entergy itself has had no occasion to use the threat of
the White build-out in any recent rate negotiations with UP be-
cause all of the White Bluff coal tonnage is contractually
committed to UP . Entergy will pursue the build-out
option vigorously when the opportunity arises to put White Bluff
coal tonnage up for bid. (Giangrosso May 30 Dep. Tr. at 23-24,
37-38.)
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not yet revealed that option in rate negotiations.?® Yet, this

is exactly what Applicancs’ approach would do.

The third factor affecting feasibility, according to
Applicants’ reading of BN/Santa Fe, is whether other available
competitive constraints are more effective than the build-out
opportunity. Entergy has demonstrated clearly that a build-out
is the most effective competitive option for the transportation
of SPRB coal to White Bluff. White Bluff is a baseload plant,
the operation of which is not sensitive to generation elsewhere
on the Entergy system. (Giangrosso April 10 Dep. Tr. at 9-11.)

As the ICC held in BN/Santa Fe with respect to OGE, only intra-

modal rail competition (introcduced in this case by means of a
build-out) can be effective in constraining the level of railroad
coal rates for a baseload power plant. BN/Santa Fe at 68.
Applicants have argued that rail-barge transportation
is a more effective means of introducirg competition for SPRB
coal moving to the White Bluff plant than a build-out. However,
Entergy’s rebuttal evidence demonstrated that a rail-barge
movement of coal to White Bluff would result in substantially
higher delivered costs than those likely to result from the
introduction of intramodal rail competition via the proposed

build-out. See Entergy Rebuttal, Giangrosso R.V.S. at 7-8, 1l1-

2 Entergy began consideration of the White Bluff build-out
in early 1995 (nearly years before it could be used), and
began discussing it with SP before the announcement of the UP/SP
merger. (Entergy Comments, Giangrosso V.S. at 13-14; Entergy
Rebuttal, Giangrosso R.V.S. at 4-5.)
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13; Weishaar R.V.S. at 3-5; Crowley R.V.S. at 2-8. See, also,

Giangrosso May 30 Dep. Tr. at 74-75.

Applicants’ extremely narrow view of what constitutes a

"feagible" build-out must be rejected by the Board as inconsis-

tent with applicable precedent in BN/Santa Fe. The Board should
reaffirm the criteria it used in granting a trackage rights
condition to preserve PPC’s build-out in BN/Santa Fe, i.e., when
a shipper presents a prima facie case of feasibility, as Entergy
has in this case, the Board should impose a trackage rights
condition designed to preserve the competitive status gquo with
respect to the build-out.

As a matter of policy, this approach is preferable to
requiring absolute proof of economic feasibility unless the
shipper has successfully used the threat of a build-out in recent
rate negotiations, as proposed by Applicants. Merging railroads
always have an incentive to define feasi..iity as narrowly as
possible in order to avoid the imposition of trackage rights
conditions to preserve any build-out options. Entergy'’s
suggested approach males the market, rather than regulation,
the ultimate arbiter of feasibility. If the condition requested
by Entergy is imposed, and UP is really convinced that a White
Bluff build-out is not feasible, it will not be influenceu by any

attempt by Entergy to use the build-out threat in future rate

negotiations, and Entergy will receive no benefit from the build-

out option unless it proceeds with actual construction. If

conditions change and the build-out ultimately is not

w3




economically feasible, it will not be built, BNSF will not gain
access to the wWhite Bluff plant, and UP will not be harmed by the
condition.? Thus, a balancing of the competition-preserving
benefits to Entergy against the potential harm to Applicants
requires that the condition be granted.

The CMA Agreement’s Arbitration Provision,

Even If Extended to Non-CMA Members, Is
Not an Adeguate Remedy for Entergy.

Applicants’ recent settlement agreement with BNSF and
the Chemical Manufacturers Association ("CMA") ("CMA Agreement"”)
contains a provision under which CMA members who have facilities
exclusively served by UP and who seek the right to build out from
such facilities to a point on the SP (or vice versa) to which

BNSF will have trackage rights under the BNSF Settlement

Agreement in order to obtain two-carrier service may seek

arbitration of the feasibility of their build-out claim by the
Board.?? Such arbitration may be sought within one year

following consummation of the UP/SP merqger, or one year following

2l In his recent deposition, UP Witness Peterson was asked
by counsel for the Department of Justice to confirm that granting
conditional trackage rights to BNSF to preserve a shipper’s
build-out option would be essentially costless, and would not
subject UP to significant risk. Mr. Peterson essentially
confirmed this, although he made a lame attempt to argue that
such a condition would not be totally costless: "Probably it
will give the customers some additional agenda item to have in
future meetings and it could work to their advantage, probably
will work to their advantage over time." (Peterson Dep. Tr. at
264-65.)

22 7The CMA Agreement is appended to Volume 1 of Applicants’
Rebuttal. The build-out arbitration provision appears in Section
13, on pages 4-5 of the CMA Agreement.
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the expiration of a contract covering the traffic in issue that
was in effect on the date of the CMA Agreement (April 18, 1996).
The legal standard to be applied by the Board in any such
arbicration is stated as follows in Section 13 of the CMA:

The stardard for relief shall be the principles

with regard to build-ins articulated by the

Interstate Commerce Commission in Finance Docket

No. 32549, Decision served Aug. 23, 1995, or, if

more favorable to the Shipper, any principles

with regard to build-ins articulated by the STB

in the Control Case [Finance Docket No. 32760].

Although this arbitration provision is limited to CMA
members, Applicants have stated that thev are prepared to extend
the same remedy to other shippers should the Board "find cause to

do so". (Applicants Rebuttal, Volume 1 at 20.)

As articulated by BNSF Witness Kalt, the purpose of the

CMA Agreement’s arbitration provision is to provide a neutral

mechanism to resolve disputes over whether a shipper with a
build-out option should be treated as a 2-to-1 shipper to which
BNSF has access in order to preserve competition.?® Indeed, Dr.
Kalt lauds the arbitration provision as being consistent with the
esseritial purpose of the BNSF Settlement Agreement:

In the event of disputes, public policy con-

siderations over the provection of competi-

tion imply that settings which, economically,

satisfy the criteria of a 2-1 location should

be protected with replacement service from

BN/Santa Fe. (Id. at 9.)

These pclicy considerations clearly mandate that the

CMA Agreement’s arbitration remedy be extended to cover non-CMA

23 gee BNSF's April 29, 1996 Response to Inconsistent and

Responsive Applications, etc. (BNSF-55), Kalt V.S. at 8-9.
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members. A shipper such as Entergy, who has made a prima facie
showing that it has a feasible build-out opportunity to a point
on one of the lines over which BNSF will receive trackage rights
under the BNSF Agreement, is entitled, at a minimum, to have its
claim for relief decided by an independent forum at the
appropriate time (when its present contractual commitments to UP
expire).

If the Bocard extends the CMA Agreement’s arbitration
provision to cover non-CMA members, Entergy submits that the
arbitration standard needs further definition. Consistent with

the relief accorded to PPC in BN/Santa Fe, a shipper should be

required only to make a credible prima facie showing of
feasibility in order to prevail. This would involve a basic
cost-benefit analysis of the kind Entergy has submitted with
respect to the White Bluff build-out, and a reasonable
explanation as to why the build-out has not previously been
pursued or used in rate negotiations with UP cr SP (as the case
may be).

Because Entergy has already made this kind of prima
facie showing of feasibility, it should not be required to go
through an arbitration process. There is no need for further
regulatory involvement to resolve the feasibility dispute with
respect to the White Bluff build-out. Having already made at

least as strong a showing of feasibility as PPC made in BN/Santa

Fe, Entergy is now entitled to the same kin? of trackage rights

condition. Consistent with the National Transportation Policy,

.




in particular 49 U.S.C. 10101a(1),? this will allow market

forces to determine the ultimate extent to which Entergy will

benefit competitively from its White Bluff build-out option.
A BEAUMONT-LAKE CHARLES TRACKAGE RIGHTS

CONDITION IS NECESSARY TC PRESERVE EXISTING
COMPETITIVE RQUTING OPTIONS FOR NELSON COAL.

Entergy committed substantial capital funds to
construction of the Nelson spur in the expectation that it would
have four competitive routing options for the SPRB coal:

Route Rail Mileage
UP-Kansas City~KCS 1.537
BNSF-Kansas City-KCS 1,505
BNSF~Fort Worth-SP 1,654

< UP~-Fort Worth-SP 1,747
A schematic of these routes is shown on page 12, ante.

The proposed merger would convert the interline UP-SP
route via Fort Worth to a single-line UP rovte. Because UP would
not willingly sherthaul its own single-line route, the merger
would effectively deprive Entergy of two of the four routes
listed above: the UP-KCS route via Kansas City, and the BNSF-SF

route via Fort Worth. The BNSF-SP route is likely to be the most

competitive interline route, because it would give BNSF its long

haul and because KCS is a high-cost carrier. Thus, the loss of

" This paragraph directs the Board to “"fa]j]llow, to the
maximum extent possible, competition and the demand for services
to establish reasonable rates for transportation by rail."
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this route would result in the loss of the most effective
competition for UP's single-line route.

The bidding in the summer of 1995 for incremental
Nelson coal tonnage confirmed that the least competitive of the
four current interline routing options for Nelson coal is the
BNSF-Kansas City-KCS route. The winning bid was UP-Fort Worth-
SP. The availability of a neutral 3P as a second destiration
carrier obviously caused UP to compete vigorously for the Neizon
business over the Fort Worth gateway.

From a competitive standpoint, Entergy is better off

with the four interline routes it has available today for Nelson

coal tonnage than it would be after a UP/SP merger, when it would

have available one single-line route and, as a practical matter,
one ineffective interline route (BNSF-KCS). The four interline
routes create a competitive balance that would not exist after
the merger.? SP would then no longer be neutral, and only two
effective routes would remain. One would be UP’s single-line
ruute, and the other would be the interline route that produced
the highest through rate of the four routing combinations
involved in 1995 Nelson bidding (BNSF-KCS). In future bidding
for Nelson coal tonnage, UP would not have to compete vigorously
with a BNSF-SP route. Its only competition would be the BNSF-KCS
route, which, as previously noted, is a high-cost route. Despite
the cost advantages of UP’s single-line route, UP will only bid

what it has to in order to beat an inefficient interline route.

25 Giangrosso May 30 Dep. Tr. at 64.
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Becauvse UF woulc nc longer have to take a BNSF-SP routing via
Fort Worth seriously as a competitive threat, the likely result
is that Entergy’s through rates will be higher than they would
have been absent of the merger.

Applicants argue that because the BNSF-KCS interline
route via Kansas City is 170 miles shorter than the post--merger
UP single-line route via Jort Worth, UP would risk losing the
pusiness to BNSF-KCS unless it offers Enter.y a competitive rate
from the Fort Worth gateway that Entergy could combine with a
BNSF rate from the mines to Fort Wo'th if so requested oY
Entergy. This argument is fallacious for several reasons.

First, as we have previously shown, the 3BNSF-KCS route
is not likely to provide vigorous competition for UP’'s sincgle-
line rc.te. Moreove:r, here is no rational reascn why UP would
choose an interline .~ ng with BNSF over its own 1700-mile
single-line route as its primary vehicle for competing with the
BNSF-KCS route. Neor is there any rational reason why Entergy
would reosuest a bid from UP only via an interline routing -- and
even if it did, U} would certainly submit a bid via its single-

line routing. UP may well give kntergy a bid from the Fort Werta

gateway if asked, but it would certainly also submit a single-

line bid which it w.uld view as its best opportunity to capture
(or retain) the Nelson business.

Finally, given the 1700-mile to distance from the
PRE mines to the Nelson plants, 170 miles is not a significant

differential. Applicants’ own in-house coal marketing witness,
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Mr. Nock, has acknowledged this; he testifisd with that for long-
haul coal movements from SPRB origins, routes idiffering in length
py "only 239 miles . . . can be competitive with one another"
(Emphasis suppliad).?

Because the merger wculd create a new single-line route
for the transportation of SPRB coal to Nel:on where only
interline routes exist today, it is impossible tns craft a
condition that would exactly preserve the pre-me.jer compctitive
status gquo. However, the next best thing would be to restore a
measure of balance between post-merger competitive options by

imposino a trackage rights co.dition in favor of BNSF, thereby

7

preserving at least two competitive rcutes.?

III. THE BOARD SHOULD REQUIR™ A RXEDUCTICN
OF TUE TRACKAGE RIGHTS FEES SET FCRT:
IN THE BNSF SETTLEMENT AGREEMENT.
Assuming the Board agrees that the BNSF Settlement

Agreemeiit is an appropriate vehicle for implementing Entergy’s

requested trackage rights conditions, the Board should also

% pApplicants’ Rebuttal (UP/SP-231), Verified Statement of
Williem E. Nock at 52 [+estimony concerning conditicns requested
by Texas (Itilities Electric Company).

27 Another way tc prezerve something aproximating the present
competitive situation would ke to impose a condition requiring UP
to maintain a competitive proportional rate for the former SP
portion of the movemert from Fort Worth to tiie plant. (Entergy
Rebuttal, Giangrosso R.V.S. at 19.) However, a trackage rights
condition is preferable because it would approximate Nelson’s
present competitive circumstances, yet allow future competitive
forces to determine Nelson rate levels.




require the compensation terms of the Sett.ement Agreement to be
amended, insofar as they would apply to BNSF coal trains moving
over the trackage rights to and from the connections with the
White Bluff and Nelson build-outs, to approximate more closely
UP/SP’'s relevant costs incurred with respect to such BNSF
operations. Otherwise, BNSF will be inhibited unnecessarily in
its ability to compete effectively for Entergy’'s coal traffic.

The compenzation payable by BNSF under the Settlement
Agreement for bulk traffic (which includes coal trains) is 3.0
mills per gross ton-mile -- which is the equivalent of amills
per net or revenue ton-mile in the case cof trains handling White
Bluff coal tonnage, and mills per revenue ton-mile in the
case of trains handling Nelson coal tonnage. As indicated in the
Entergy Comments, payment of trackage rights compensation at this
level would over-compensate UP/SP for the relevant costs caused
by BNSF's operations on these lines, and thus would give the
merged entity an unduc¢ advantage in competing for movements to
the White Bluff and nelscn p'ants.?

The appropriate compensation level for unit-train coal
traffic, as developed by Entergy’s Witness Crowley, ic 1.48 per
gross ton-mile which is equals UEB/SP’s variable cost (including a
return on investme ') caused by BNSF's use of the relevant SP
line segments to reach the White Bluff and Nelson build-outs.

Alternatively, Mr. Crowley has estimated BNSF trackage rights

8 gee
8., At 21~2

Entergy Comments; Crowley V.S. at 19-20, Weishaar
3; Argument at 23-25.
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compensation based on the fair market value of the SP roadway
assets that would be acquired by UP as a result of the merger.

This results in a slightly higher compensation level of 1.8 mills

per gross ton-mile.?”

Mr. Crowley presented similar testimony on behalf of
several other shippers and shipper organizations in addition to
Entergy. In their April 29 Rebuttal filing, Applicants disputed
the basis for Mr. Crowley’s calculation of the appropriate level
of compensation BNSF should pay under the BNSF Settlenent
Agreement. Entergy will not separately respond to Applicants’
arguments here, but rather adopts the response made by the
Western Coal Traffic League ("WCTL") in its brief in this
proceeding.

Entergy joins WCTL and the numerous other shipper
groups and government entities in urging the Board to =zdopt a
meaningful cost-based trackage rights compensation standard.
Fees that are not based on costs, such as those "negotiated"
by BNSF and UP/SP in their Settlement Agreement, simply will
not produce the kind of effective intramodal competition Entergy

seeks for the movement of coal to the White Bluff and Nelson

plants.

2% Entergy Comments, Crowley V.S. at 20, 24-27 and Exhibits
__TDC-4) and __ (TDC-6). The alternative method of compensation
was developed to address the ICC’'s preference for the use of fair
market value for return on investment, depreciation, and variable
costs for ronadway maintenance and operating costs when calcu-

lating trackage rights compensation. See BN/Santa Fe at 88-91.
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CONCLUSION

Entergy seeks nothing more than the preservation of its
existing competitive options for the movement of SPRB coal to the
white Bluff and Nelson power plants. Because the proposed UP/SP
merger would eliminate these options, it is irconsistent with the
public interest.

If the Board determines that the proposed UP/SP merger
should be approved, the Board should exercise its discretion and
aliucd Entergy relief from the anti-competitive effects of the
merger through the imposition of trackage rights conditions (or

the imposition of appropriate amendments to the BNSF Settlement

Agreement) that would enable BNSF to access the White Bluff and

Nelson plants via the build-outs described in this brief.
Respectfully submitted,
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APPENDIX

Excerpts from the Transcripts of the following
Depositions Referenced in Entergy’s Brief:

Roy A. Giangrosso (April 10, 1996)
Roy A. Giangrosso (May 30, 1996)

Richard B. Peterson (May 8, 1996)




SERTIFES 20pY

BEFORE THE
SURFACE TRANSPORTATION EOQOARD
Finance Docket No. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
COMPAJY AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORTMRATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
HIGHLY CONFIDENTIAL

Washington, D.C.

Wednesday, April 10, 1996

Deposition of ROY A. GIANGROSSO, a

witness herein, called for examination by counsel
fcr the Applicants in the above-entitled matter,
pursuant to sgreement, the witness being duly
sworn by JAN A. WILLIA! S, a Notary Public in and
for the District of fo.umbia, taken at the
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subsidiaries?
i 4 Yes.

A. The generating system of Entergy is

dispatched cn an eccnomic basis. And the energy

is used then to supply the various needs of the
total system. And energy can be -- within
constraints, within several different
constraints, it’s economically dispatched.

But there are certain conditions of
reliability and transmission line constraints
which affect the ability cto move electricity
fluidly throughout the system, throughout the
whole geographical area served by the Entergy
Corporation.

Q. And actually your guestion to me
exposed something to me I didn’t know and I
should. Can you tell me the states in which
Entergy system has facilities?

A. Enteryy operates in Arkansas,
Mississippi, Louisiana, and the Eastern part
Texas. It serves parts of all of those four
states.

Q. And roughly how many nuclear units

Let’'s see, there are two units in
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Arkansas, one in Mississippi, and two in

Louisiana.

7 And then roughly how mény gas and oil

fired units does it have?

a. Many. I really -- on the order of 30,
30 to 40, somewhere in that range.

. And, when you say that the electricity
is economically dispatched, what do you mean Dby
that phrase?

A. Meaning the lowest cost energy --
lowest cost fuel is burned first to produce
electricity. When I say the lowest cost fuel, in
the most efficient unit. I mean unit efficiency
is a function, subject to the constraints that I
talked about earlier meaning system reliability
and transmission line configurations.

Qi So let‘s think again about the facility
at White Bluff. Would there be occasions when
Entergy might bring in electricity from other
parts of its system into the local area that’s
served by the White Bluff plant?

A, You’'re getting very gecgraphically
constrained when you say that. I mean White

%% < -
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What do you think of as the geographic
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area that White Bluff serves?

A White Bluff is a generating -- a major

generating facility, a baseload generating

facility of Arkansas Power & Light Company. And
it’s available to serve fundamentally all of
Arkansas Power & Light Company’s electric needs,
it’s not geographically sensitive other than as
I've just described.

5 And does Arkansas Power & Light operate
in more than one state in the area?

A. No. Arkansas Power & Light operates in
the state of Arkansas.

= Okay. And does the White Bluff
facility also from time to time serve as a source
of electricity that goes outside the state of
Arkansas?

5. From time to tine, that can happen.

Q. And are there also times when the
Entergy system will bring electricity into
Arkansas that’s being generated from other
facilities outside cf Arkansas?

A. That can happen.

Q. And is that an ongoing phenomenon?

A. Generaily speaking -- well, it hard

It can happen either way.
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30
available until 1995. What was the reason that
consideration began as early as 1985 of what you
were going to do with this spur?

A. This was rather new territory for an

electric utility back then, to be considering

puilding a rail spur, a build-out; and, as
utilities are want to do, a rather conservative
punch. And the first time you step out into some
new venture like this, you try to gather all the
information you can. And I think that’'s what
this demonstrates they’re doing.

Q. Now, in retrospect does it eng up
teking Gulf States longer than you would have
liked to get this spur in place?

A. No. I think Gulf States suspended the
need for constructing this spur once they reached
what they believed to be a satisfactory interim
ac ment, if you will, with Burlington
Northern. And, once that occurred in 1992 ox
once it became cbvious that they were going to
get a concession from the BN tnat was
satisfactory to them, they backed off and delayed
the sonstruction for awhile, until it became
evident that i ould be done and done
economically.
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30
available until 1995. What was the reason that
consideration began as early as 1985 of what you
were going to do with this spur?

AL This was rather new territory for an
electric utility back then, to be considering
building a rail sour, a build-out; ne.;. as
utilit.es are want te 1o, @2 rather conservative
bunch. And the firs. - me you step out intc some
new wventure like this, you try to sather all the
information you can. And I think that’s what
this demonstrates they’re doing.

0. Now, in retrospect does it end
raking Gulf States longer than you would
Lliked to get this spur in placer

A. No. I think Gulf Statas suspended the
need for constructing this spur once they reached
what they believed to be a satisfactory intexim
agreement, if you will, with Burlington
Northern. And, once that occurred in 1992 cr

once it berame cobviows that they were going to

get a concession from the BN that was

sarisrfactory to them, they backed off and delayed
the construction for awhile, until it became

evident that it could be done and done

economically.
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correct.

Q. And so at this point, whether or not
this merger goes forward, Entergy has not made a
decision as to whether or not it would go forward
with the build-out?

A. That’'s correct, because it’s not even
within a time horizon with which we would proceed
with obtaining corporate funds for a project
which is several years down the road. And we've
pointed out on many occasions before, we would
wait for the economics and let the market
determine what we would do.

Q. And at this poiat, you’re not sure
whether the economics would support a buildout?

A. Based upon what we think we know at the
moment, I think the economics would support a
buildout.

W Anc when you say what you know at the

moment, are you referring to the exhibit that we

marked as Exhibit 2 to your first deposition?

A. [ don‘'t remember what we marked as
Exhibit 2, but based upon the preliminary work

that we'’ve done to date, we have reason to

lieve that it would be eccnomic. Certainly it

a
1O R —
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A but Mr. BRester,

know that 1 v+ matters, whether it’s a

million a 1 million_a mile. I don‘t know
>~

what that ] to this whole issue. The
Lssue is one of oppecrtunity. It’'s not one of

v What if it was S million a mile? 5
would be less feasible, wouldn’'t it?

A. If .t were 5 miITion dollars a mile,
probably wouldn’t get built, but the economics
would determine it wouldn’t get built, not the
whim of the railroad.

Q. I'm not going to debate with you the
broader issues, but I do want to establish the
factual proportion. I it costs you $2 million &
mile, that’s a less attractive opportunity for
you than if it costs $§1 million a mile?

A. It depends on what the potential
savings might be in * 3L 3k
produced twice the savings that a millionr dollar
a mile project would produce, it might be just as
eccnomical. That's the issue, MY. Hestel. The
issue is the value at the time the project would
move forward and the decision were being made.

En-ergy is simply asking for the opportunity to
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be zble to make that decision.

£, Right. And you don‘t know how much it
would cost, do you?

A. And I don’t know how much the savings
would be, either.

% g8 But you don‘t know how much it would

I don‘t know how much the savings

8. Answer my guestion. You don‘t know how
much it wounla cost,

A. Neither do I know how much it would
cost nor do I know what the savings would be.

Q. Answer the question, please. So you
don‘t know how much it would cost?

A. I answered that.

& 1 What was the answer.

A. Neither do I know how much it would
cest ncr how much the savings would be.

o Okay., okay. And both of those things
would have to be determined before you would know
if it made sense toc build it out?

A That's correct, and it never will be

built if Entergy does not have the opportunity to

réga-h that
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re saying that there are no

-
|

available? I mean, 1'Wm noc

aware of what you‘’re saying, but I'm saying

Q. You haven‘t studied it one
other? Al

A. I think we’ve already established
we'e not made a detailed analysis of the
prcject, that the issue is one of opportunity.

5 3l And the costs would just have to be
figured out later?

B The costs and savings would have to be
weiched one against the other to determine if the
savings are positive or negative. But withouct
the opportunity, the customers of the state of
Arkansas are the ones that are going to be
disadvantaged.

Q. Well, you do have a contract term with
Union Pacific that provides for

at the expiration of the interim contracet,
rigue?

A. There is some great gquestion about
that, Mr. Hester, because there seems to be, as

we discussed earlier, considerable disagreement

as
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI ' ACTIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

BRIEF OF

THE SOCIETY (F THE PLASTICS INDUSTRY, INC.

I. INTRODUCTION

The Society of the Plastics Industry, Inc. (hereinafter
generally referred to as "SPI"), respectfully submits its Brief
in opposition tu the application of the Union Pacific Corporation
(UP), et _al., and the Southr:n Pacific Rail Corporation (SP), et
al., seeking approval of the Surface Transportation Board for
authority to merge. As an alternative to denial of merger
authority, SPI respectfully urges the Board to require
divestiture of one set of the parallel tracks and related
facilities running from the Mexican border to the eastern
gateways of Chicago, Memphis, St. Louis and New Orleans in order
to ameliorzte the adverse ef.:cts on competition between and
among rail carriers which otherwise would flow from the proposed
merger. SPI submits this Brief in accordance with 49 U.S.C.

§§ 11341, et seqg., the regulations promulgated at 49 C.F.R. Pait




1180, and the decisions governing this proceeding issued by the
Interstate Commerce Commission and this Board.Y!

SPI respectfully submits that the record amply demonstrates
that (i) the transportation of plastics resins is an important
market which warrants Board consideration and protection in this
proceeding; (ii) UP and SP dominate the plastics resins market;
(iii) a merger of Zpplicants would yield increased market power
in the merged carrier adverse to the plastics industry; (iv) the

agreement between Applicants and BNSF will not preserve rail

competition in the Gulf Coast plastics market, but rather will

reduce competition by making the BNSF dependent upon UP/SP for
service to points accessed under che agreement; anrnd (v)
divestiture of the Texas/Louisiana Gulf Coast lines would
eliminate any anticompetitive impact on the plastics industry,
while maintaining the substantial majority of purpcrted benefits
of the proposed merger.

SPI incorporates herein its evidence and arguments submitted

in SPI-11, as corrected in SPI-12 and SPI-15, and its comments on

v The ICC Termination Act of 1995, Pub. L. No. 104-88, 109
Stat. 803 (the Act), which was enacted on December 29, 1995, and
took effect on January 1, 1996, abolished the Interstate Commerce
Commission (ICC) and transferred certain functions and
proceedings to the Surface Transportation Beard (Board). Section
204 (b) (1) of the Act prcvides, in general, that proceedings
pending before the ICC on the effective date of that legislation
shall be decided under the law in effect prior to January 1,
1996, insofar as they involve functions retained by the Act.

This pleading relates to a proceeding that was pending with the
ICC prior to January ’. 1956, and to functions that are subject
to Board jurisdiction pursuant to sections 11323-27 of the Act.
Therefore, this pleading cites to the law in effect pricr to the
Act, and citations are to the former sections of the statute,
unless otherwise indicated.




the CMA settlement which amended the BNSF agreement, SPI-16 and
SPI-18 (errata). SPI endeavors in this Brief to refrain from
repetition of matter which appears in its prior submissions,
except in summary fashion as appropriate, and specifically
incorporates by reference SPI's citation to the applicable legal
standard, SPI-11 at 6-13.¥# 1In this Brief, SPI addresses the
issues in contention as framed by the application, SPI’'s

Comments, and the rebuttal and other submissions.

II. SPI’'S INTEREST IN THE MERGER

A. Identification of SPI and Products of Interest

SPI is the major trade association of the plastics industry.

Tts members consist of more than 2,000 companies which supply raw
materials, process or manufacture plastics and plastics products,
and engage in the manufacture of machinery used to make plastic
products or materials of all types. The plastics industry is one
of the leading economic sectors of the United 3tates, SPI-11 at
ii-iii; and SPI’'s members are responsible for an estimated 75% of
total sales of plastics materials and plastic products in this
country.?
Plastics resins, STCC 28211, the primary material of

interest to SPI in this proceeding, constitute approximately 52

¥ In general, citations to SPI's principal submission of
March 29, 1396 refer to SPI’'s Comments, SPI-11, by page number,
which in turn cite to the evidentiary record.

¥ The standing of an industry association to represent its
members on matters of common interest is well recognized,
particularly in regulatory proceedings. See, e. g., Wa ¥,

~eldin, 422 U.S. 490, 511 (1975); Hunt v. Washington State Apple
advertising Comm’n, 432 U.S. 333, 343 (19%7; .




billion pounds of railroad traffic, amounting to almost 300,000
carloads of traffic in 1994. See Crowley, SPI-11, V.S.-4 at 6.
The overwhelming majority of plastics resins production (70% of
rail originations, Id.) occurs in the Texas/Louisiana Gulf Coast
region, and the two primary railroads which handle plastics
resins at origin are the Union Pacific and the Southern Pacific.
Moreover, transportation is second only to raw materials among
the cost elements for plastics resins, amounting to approximately
20% of the delivered costs. See Bowles, SPI-11, V.S.-2 at 2.

SPI, on behalf of its member companies, thereby has a substantial

interest in the proposed merger of the UP and 'SP.

SPI specifically addresses the impact of the propcsed merger
on producers of polyethylene (PE) and polypropylene (PP). At
over 33 billion pounds of production, these resins constitute the
majority‘of the production of plastics resins, other than liquid,
which are the building blocks for the fabrication of thousands of
products util .zed by industry and consumers in countless
applications. See Lippincott, SPI-11, V.S.-1 at 4 and Table
Viil.

PE and PP also are extremely important to Applicants. They
are the two highest volume commodities handled by the UP (if not
both Applicants) in the Gulf Coast, SPI-11 at 13; and by volume,
these materials constitute nearly half cf the Gulf Coast

chemicals group traffic meeting the Applicants’ "5(/10 screen"?

y The 50/10 screen entails commodities for which UP and SP
each accounted for at least 10% of Texas/Louisiana rail
(continued...)




to identify commodities for which the merger raises concentration
concerns. Peterson UP/SP-23 at 233-235. Consequently, the
application itselif extensively addresses the impact of the merger
on the PE and PP industries, (see e.g9., verified stacements of
Peterson, Barber and Spero, UP/SP-23).

Considering that PE and PP constitute the major plastics
resins, that they are major commodities handled by Applicants,
and that Applicants have viewed the impact of the merger on
prcducers of these materials as significant, the Board must

consider the transportation of PE and PP as a major

transportation market important to this proceeding. Unless

otherwise stated, reference herein to "plastics resins" means

polyethylene and polypropylene.¥

B. Settlement By Apprlicants With CMA
Does Not Addreass Or Resolve SPI’s Concerns

In their rebuttal submission, Applicants tout a settlement

agreement entered into with the Chemical Manufacturers

¥(...continued)
originations and UP and SP together accounted for more than 50%
of those originations. Peterson, U®/SP-23 at 233.

¥ For analytical purposes of this Brief, SPI has combined data
for PE and PP on a weighted basis in proportion to production
volumes (71.3% for PE and 28.7% for PP, according to data set
forth by witness Lippincott. SPI-11, V.S.-1 at Table VIII; accord
Ruple, SPI-11, V.S.-3 at 5-7). Combining PE and PP was accepted
by Applicants’ witnessas Spero, UP/SP-231, R.V.S.-23 at 22, and
Peterman, UP/SP-231, R.V.S.-16 it 4-5. SPI continues to utilize
the 1994 capacity and production data, as contained in SPI-11,
since 1994 is the base year for traffic analysis and the SPI 1994
data has been unchallenged ky Applicants. (Peterman, UP/SP-231,
R.V.S.-16, utilizes 1995 data. That data is consistent with the
1994 data, subject to minor variances based upon source and the
different year.,




Association (CMA), pursuant to which Applicants amended their
trackage rights agreement with the Burlington Northern/Santa Fe
(BN. ") and CMA agreed to withdraw from the merger proceeding,
UP/SP-219, as resolving competitive concerns. UP/SP-230 at 215.
To allay possible confusion due to some overlap in membership
between the two organizations and a common interest in the Texas
and Louisiana Gulf Coast production area, SPI in Further Comments
submitted April 29, 1996, detailed to the Board that the
chemicals industry and the plastics industry are not synonymous,

and that the settlement by CMA does not address or resolve the

competitive problems which would be caused byﬁa merger of the UP

and SP as identified in the Comments of SPI. See SPI-16. SPI
also noted that the renedial points identified in CMA’s comments
(its "UP-SP Merger Concerns & Remedies”), by its own admission,
did "not address all of the likely anti-competitive effects of
the merger," Id. at 12, citing CMA-7 at 4. SPI also furnished
the Board with a detailed analysis demonstratina -hat the CMA
settlement fails to resolve ten (10), and part of the eleventh,
of the 13 ways identified by CMA in which the proposed merger
would reduce competition, SPI-16 at 9-11.

CMA member reaction to the settlement has been dramatic.
The settlement has been repudiated by a number of individual
members of CMA, all with plants in the Gulf Coast, as reflected
in the statements associated with SPI-16 from CertainTeed
Corporation, CONDEA Vista Company, Fina 0il and Chemical Company,

The GEON Company, Huntsman Corporation, Montell USA, Inc.,
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Phillips Petroleum Company and Union Carbide Corporation.
Additionally, a number of plastics and chemical industry members
independently filed with the Board to renounce the CMA
settlement., including Arizona Chemical Company, The Dow Chemical
Company (DOW-20), Formosa Plastics Corporation (FOR-2), Montell
USA, Inc. (MONT-5), Quantum Chemical Corporation (QCC-4) and
Shell Chemical Company (SHL-5,. Within tlie past few days, the
Louisiana Chemical Association (LCA), the chemical industry’s
state association, advised the Board that it too is tror led by

the proposed meiyer and the UP/SP-BNSF trackage rights agreement,

and that LCA supports a divestiture remedy. ‘See Appendix 1.

Without intending to belabor the issue, in consideration of
the reliance placed by Applicants on the CMA settlement, SPI
believes it may assist the Boa-d to appreciate why the industry
finds the CMA settlement to be so deficient to have an
understanding of the process by which the settlement was reached.
Information concerning the CMA process was developed through
deposition of J3eorge R. Speight, Jr., Staff Executive to the CMA
Distribution Committee.

In brief, the origin of the settlement is found in the
approval of the CMA Executive Committee of the eight points of
"concern" to associate with the CMA comments, CMA-7, and its
authorization to the CMA Distribution Committee to respond to any

settlement o.fers. Speight Dep. at 23-24.%¥ The CMA

¢ Deposition extracts are associated herewith in Appendix 3 to
this Brief.
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Distribution Committee is limited to 16 members, less than 10% of
the CMA membership. Id. at 88-89. Members are selected to
represent the various segments of the chemical industry by size,
geographic location, products, "new members versus experienced
members," etc. Id. at 89-90. Notwithstanding that participation
in the CMA Distribution Committee membership is limited, the
members are not charged to represent the industry, but rather may
vote their own commercial interests. Id. at 90-91. Accordingly,
if members had entered into long-term contracts with either of
Applicants in anticipation of the merger and therefore believed
themselves advantaged post-merger in comparison with competing
producers, or alternatively if they have no Gulf Coast facilities
and so would not be materially affected by the proposed merger,
they were free to vote their own commercial interests under CMA's
processes.

When approached by the UP with a settlement offer, the
Distribution Committee undertook evaluation on its own, ‘iithout
seeking review and analysis by L.E. Peabody & Associates, its
transportation consultants who submitted testimony on behalf of
CMA to the Board. Id. at 51. CMA had made no dissemination to

its members concerning the factual submissions and posicions of

other parties, including the findings of the Depariment of

Justice; and the Disctribution Committee was "told in reviewing
the settlement d=cision that the only t:inag that they could
compare it with [were] the eight points that were handed down by

the Executive Committee." (Id. at 104, 119-120). Moreover, CMA
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made no effort to advise members of the industry beyond the
Distribution Committee of the consideration of settlement in this
prcceeding, and it did not invite any other members to attend its
meeting to consider the settlement offer. (Id. at 80-81.)

In considering the settlement offer, one member of the
Distribution Committee did not vote; others abstained, and the
decision to accept the UP settlement offer was hased upon a
majority of those members who voted "yea" or "nmay." (Id. at
74-75, 95-98.) Thus, the CMA decision may have <en made by

fewer than eight mnembers, some with little or no interest in the

merger and others possibly seeking a commercial advantage, each

reflecting their own company’s comme.cial interests.

Considering the process used, it is clear that the
settlement reflects nothing more than the views of a very small
number of CMA members, functioning with very limited information
and under very confining instructions. It is thus very
understandable that CMA has had communications from members who
"den't agree [with the settlement] and feel that their
competitive pcsition may be somewhat lessened," Id. at 83, and
why a sizable number of significant members of the industry have
publicly repudiated the CMA settlement agreement. At best, the
CMA settlement agreement satisfied "CMA’s concerns," as an
organization, and not necessarily the concerns of the CMA
members. (Id. at 77-78.) Whatever it may represernt, the CMA

settlement is not dispositive of Texas/Louisiana producer




concerns of the plastics industry, nor apparently those of the
chemicals industry, as Applicants argue.
III. STATEMENT OF ARGUMENT

A. Overview

The proposed merger of the UP and SP entails two dimensions.
One dimension, emphasized by Applicants, entails economies
through consolidation of staff and routing efficiencies through
consolidation of the complimentary elements of the two railroad
networks, e.g., the SP southern route from Texas to Los Angeles.

The second dimension of the merger concerns the proposed

combination of parallel route systems serving the Texas/Louisiana

petrochemical industry, of primary interest to SPI, and serving
the Central Corridor. The horizontal effects of the proposed
merger are well recognized by Applicants, and are broadly
addressed in the avplication; and these effects are sought to be
rectified through the Applicants’ agreement with the BNSF. That
agreement, as originally structured together with the amendment
pursuant to the CMA settlement, grants the BNSF trackage rights
over approximately 4,600 miles of UP and SP track? for cverhead
operations, with local access only at those points or facilities
presencly served only by the UP and SP and no other rail carrier

(the so-called 2-to-1 points).

v The trackage rights consist of 3,800 miles in the original
agreement plus 800 miles in the CMA settlement, the latter
consisting of the UP Houston-Memphis UP route plus the Memphis-
St. Louis route.
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The concentration of power resulting from the effort to
combine the Applicants’ already dominant positions in the Gulf
Coast? has generated the opposition not only of SPI, numerous
individual Gulf Coast shippers and the Naticnal Industrial
Transportation League, but also the opposition of the Governors
of Louisiana and Missouri (among others), the Attor.ey General
and Railroad Commission of Texas, and the United States
Department of Justice. As evidenced in "UP+SP: In Whose
Interest?," Mark W. Hemphill, Trains, May, 1996 (reproduced at

SP.-16, Exhibit 4 and SPI-18), industry opposition to the merger

arises from those who would be adversely impacted by the

increased concentration, while support comes from those
intermodal shippers, California parties, and others who could
benefit from system efficiencies resulting from the joining
together of the complimentary elements of the UP and SP on an
end-to-end basis without being subject to enhanced market power.
Indeed, the "once in a lifetime opportunities" described by
Applicants, UP/SP-230 at 52-53, consisting of the Pacific
northwest to California direct, single-line route, a second
single-line service between New Orleans and California, and the
Chicago/Kansas City-California route for intermodal traffic can

be realized notwithstanding divestiture of the parallel Gulf

¥ Wwhile SPI is cognizant that the Central Corridor raises
similar issues to the Gulf Coast, SPI is knc+edreable concerning
and impacted by the proposed horizontal combiiation in the Gulf
Coast, and so addresses the effects of the merger in the Gulf
Coacc region. Other parties are addressiing the effects in the
Central Corridor region.
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Coast routes objected to by the Gulf Coast shippers and the
involved governmental authorities.? Applicants, however, are
intert upon having it all, and consequently achieving domination
of the Gulf Coast petrochemicals market. Thei. .~buttal c¢n these
issues is as hollow as their arguments in the original
application.

B. Merger of the UP and SP Would Increase
Domination of the Plastics Resins Market

Applicants are schizophrenic in their arguments with regard
to the market for transportation of plasitics resins. On the one
hand, Applicants concede, as demonstrat:u by SPl's HHI
calculations, SPI-11 at 23 and V.S.-4 at 21-28, "that tne
‘market’ for transporting plastics is already grossly
overconcentrated ..." UP/SP-230 at 178, n.69 (emphasis in
original) ,? while on the other hand they argue that claims of
UP/SP domination are wrong. UP/SP-230 at 26-27.

There is nc dispute concerning the facts presented by SPI

regarding plastics production and the railroads serving the

The route objectives identified Ly management

see
SPI-11 at III, Exhibit 7, p. 000004, similarly could be realized
with divestiture of the parallel lines.

W Applicants argue that SPI inconsistently claimed that
competition among railroads that serve different producers "is
very effective in placing a cap on rail rates." UP/SP-230 at
178, n.69. SPI made no such claim. Rather, SPI argued that
Applicants conceded that source competition occurs, SPI-11 ac
50-517 and, consequently, that increased concentration which would
diminish such source competition as exists should not &he
permitted
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production points. Nor do Applicants take issue with SPI’s
traffic analysis, including the Crowley analysis that truck

movements constitute only 5% of polyethylene and

polypropylene .l

The UP/SP domination of the plastics industry, both present
and consequential should the merger be approved, is demonstrated

by Table 1 following, which shows the manner in which plastics

w SPI-11 at 17. Consistent with n.5, supra, the 6% is a
weighted average, based upon the relative truck shares of PE and
PP as determined by the Crowley traffic study, weighted by
relative production volumes of the two materials. In contrast,
instead of evaluating aggregate numbers, Spero argues that truck
"fosters vibrant competition" based upon citation to data
relating to two individual producers, one of whose testimony he
cites but conveniently ignores the assertion that trucks are not
competitive except for short hauls and that longer truck
movements reflect a variety of particular transportation
conditions, e.g., a failure to timely effect rail delivery.
Spero, UP/SP-231, R.V.S.-23 at 9; compare DOW-11, Gebo at 18-19.
See also SPI-11 at 17. Spero, whose direct testimony was
thoroughly discredited on deposition, gee SPI-11 at 3-4, not only
ignores the record evidence demonstrating that truck is non-
competitive with rail, SPI-11 at 17, but further contradicts
Applicants’ witness Barber. Barber testified that PE moves long
haul by rail, with truck trancportation confined to distances of
up to a couple of hundred miles. Id. Spero also infers
transloading provides competitive opportunities, Spero supra, at
8-9, citing to a Hoechst-Celanese situation, and even cites
Hoechst-Celanese as supporting the merger, ignoring the fact that
Hoechst-Celanese no longer owns the plastics plant in question.
In citing to the transload situation, Spero fu ...er ignores one
of the Applicant carrier’s own memorandum recicing that

thereby evidencing that transload while having

is more of a theoretical
than practical approach for plastics resins. See SPI-11 at III,
Exhibit 9.
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resins producers in Texas and Louisiana currently are served by

rail, calculated on the basis of plant capacityu@

TABLE 1

Plastics Resins

Railroad Access to Texas - Louisiana Production Facilities

Pre-Merger Post -Merxger

up SP BNSF IC/KCS Uup/SPp BNSF IC/KCS
Closed Points 32.3% 10.4% 3.0% 5.7% 42.7% 3.0% 5.7%
PTRA 15.6% 15.6% 15.6% 15.6% 15.6%
Joint UP/SF 23.1% 323.1% 23.1% 23.1%*
Other Joint Service 4.0% S. 9% 4.0 5. O% 9.3% 4.0% 5.9%

TOTAL 75.0% 55.0% 23.6% 11.6% 91.3% 45.7%

* 2-to-1 points open post-merger to BNSF.

As Table 1 demonstrates, the merger would impose the
following charges in the Gulf Coast transportation market for
plastics resins production:

® Plastics industry access by one carrier would increase
from 75.0% of capacity to 91.3%.

Q’ The source of this data is the Ruple review of the plastics
market, SPI-11, V.S.-3 at 5-7. Table 1 addresses only Gulf Coast
capacity inasmuch as non-Gulf Coast plastics production capacity
amounts only to approximately 7% of total industrxy capacity, and
therefore is insignificant. (Tais 7% of the U.S. total is served
by Conrail--2.1%, and CSXT--4.8%, each on an exclusive basis.
Four of the five facilities they serve are among the smallest
plastics production facilities in the industry.) This fact of
minor production capacity outside the Gulf Coast directly
contravenes the unsubstantiated conclusion of Applicants’ witness
Peterman that "Large volumes are produced outside the Gulf
Coast." UP/SP-231, Peterman R.V.S. 16 at 7. Peterwan also cites
to imports as a competitive element, Id., again without any
factual substantiation, and directly contrary to SPI’s witness
Lippincott who quantifies imports at less than an 8% factor and,
based upon his extensive knowledge of the industry, characterizes
imports as not being a significant influence on the U.S. market.
Skl-11,; N.8.~1 &t 7.
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Single-carrier control would increase from 32.3% to
42.7% of production capacity.

Second-carrier access would reduce from 55.0% to 45.7%,
i.e., from a second carrier which has 73% of the market
access of the first carrier to a second carrier which
has 50% of the access of the first carrier.

Third-carrier competition for 15.6% of the traffic
would be eliminated.

Applicants claim the merger will improve competition ror
plastics and chemicals traffic, see e.g., UP/SP-230 at 208-215,
Spero, UP/SP-231, R.V.S.-23 at 25, and that there would be no

increase in market share due to the merger, Barber, UP/SP-231,

R.V.S.-3 at 59. As Table 1 demonstrates, thege claims are simply

false. Single-carrier domination would increase, both absolutely
and from a relative standpoint vis-a-vis the second carrier in
the market. With a combined UP/SP holding 42.7% of the market
captive, an increase of ten+ points over the Ur''s current share,
and with the BNSF having only a single plant captive, reflectiug
only 3% of market share, the UP/SP would be in a stronger

position than the UP and SP are individually today to leverage

L Barber deceivingly argues that the merger and settlement
will "reduce the UP/SP share of chemicals traffic moving from
points they will exclusively serve ..." Barber, UP/SP-231,
R.V.S.-3 at 59. He reaches this result by considering UP and SP
together, rather than as competitors, pre-merger. Thus, he
argues that pre-merger UP and SP account for 64% of PE and PP
from plants only they serve, aggregating the closed points for
both carriers plus the shared service for both carriers; and
since the shared service consists of the 2-to-1 points which
would be open to BNSF, he therefore concludes that the UP/SP
market influence would be reduced. Barber, Id. at 58 and 64.
While UP and SP are the dominant carriers for Gulf Coast plastics
resins, as shown by Table 1 above, Barber’s argument wrongly
considers them as one carrier. The single-carrier market
influence in fact increases, as shown in Table 1, and its market
share vis-a-vis the second carrier also substantially increases.
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producers having both captive and competitively served plants,
see SPI-11, V.S.-3 at 8-10, as well as to sharp-shoot from a
pricing standpoint, to preclude BNSF from market penetration.
Contrary to Applicants’ arquments, the increased BNSF mairket
access of 23.1% would not represent any new competition.
Rather, producers today which have UP and SP competing for
traffic from their plants would cor.:inue to have two-carrier
access to their plants, but with the BNSF--with its inadequate
infrastructure and weak market position in the Gulf Coast--

substituted for a very competitive SP. There is no net gain for

the producers; rather, there is a net loss as 'the combined UP/SP

would enjoy a strengthened market position while facing a
competitor which has a weak Gulf Coast operation to provide
support, is distracted with its own merger implementation, has
poor infrastructure, and must rely upon UP/SP for essential
facilities and services while seeking to compete with the UP/SP.

Applicants also have failed to refute SPI’'s evidence

2 Applicants claim in rebuttal that the BN/SF settlement
"will reduce the number of chemicals and plastics shippers that
only UP and/or SP serve because BN/Santa Fe will newly serve
every chemicals and plastics shipper now served by UP and SP and
no other railroad." UP/SP-230 at 209. This, as Barber
misleadingly argues, UP/SP-231, V.S.-3 at 64, equates UP and SP
on a pre-merger basis, rather thun viewing them separately, and
wrongly treats the access provided BNSF as an increase in
compe-ition rather than as, at best, a substitution, and more
likely a diminution due to the BNSF’'s weakened market position in
the Gulf Coast. Similarly, Spero’s argumert that there will be
intensified competition, UP/SP-231, R.V.S.-23 at 25 ignores not
only th carrier substitution factcr, but mixes analysis based
upon plant access with analysis involving traffic which may be
actually handled by other railroads or other m-des. One can
analyze either market access or actual market snzve; mixing the
two is meaningless.
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regarding tying arrangements, whereby Applicants leverage captive
points to serve competitively-served facilities, an opportunity
that will be enhanced as the percentage of production subject to
single-carrier service increases through combination of the UP
and SP exclusively-served points and interjection of a weakened
competitor as the second carrie: in the market. See SFI-11 at
25-28; see also, Simpson and Turner, KCS-33 at 93, 98. This
concern is not academic: Applicants’ (ab)use of their leverage
power is dramatically demonstrated by a UP memorandum
demonstrating that in response to loss of competitively-served
traffic, the UP has imposed higher than customary rates on the

involved shipper’s traffic from captive points in an effort to

make up as much of the revenue loss as possible.¥

Applicants further neglect any discussion of their contract
tactic of insisting upon a "right of last refusal" and its
foreclosure effect upon BNSF’s entry into the market. As to
Applicants tying up traffic long term by contract, Peterson in
his rebuttal testimony ignores any contracts that expire beyond
the year 2000. Compare Peterson, UP/SP-231, R.V.S.-17 at 191-194
with Peterson Rebuttal Dep. at 204-208. The record definitively
establishes Applicant>’ policy of tying up traffic via long-term
contracts, and that such long-term contracts exist. See SPI-11
at 24-25. Matthew Rose, BNSF's senior marketing executive for
chemicals, who views a contract greater than three years as long-

term, testified that he has been told by customers that UP and SP

w See HC50-200091, at Appendix 4 to thi Brief.
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have attempted to tie up traffic with long-term contracts before
or during the merger proceeding. Rose Rebuttal Dep. at 125. As
to the provision in the CMA settlement regarding the release of
traffic at 2-to-1 points from contract obligations, the nature
and meaning of this is unclear--not only to SPI but also to BNSF,
including the effect of volume incentives on the shippers’
ability to rebid the volumes opened. Rose Rebuttal Dep. at
119-120.

C. BNSF Is Providing Merely an

Appearance of Competition To A Merged UP/SP

BNSF has played a strange role in this merger proceeding.

Notwithstanding that its recent merger makes it the largest
carrier in the West, and thus potentially the railroad with the
most at risk from a combined UP/SP, BNSF nonetheless is playing
the role of savior by accepting the trackage rights offer by
Applicants to maintain second-carrier presence at the 2-to-1
points. Does BNSF really intend to be a competitive force, or is
BNSF simply providing cover for ulterior purposes?

The evidence is not encouraging. While seemingly in a
strong position to negotiate concessions on the trackage rights
agreement, particularly in that UP sought out BNSF for this
purpose, the record instead establishes that BNSF has been a mere
spectator, accepting the trackage rights arrangement as a
"package deal." See SPI-11 at 28-29. Notwithstanding criticism
of its passive role, BNSF then continued to act as a supplicant,

accepting amendments to the tracsace rights agreement negotiated




between Applicants and CMA. See Ice, BNSF-54, R.V.S. at 1; Rose
Rebuttal Dep. at 65, 69, 107-108.

During the five months following entry into the trackage
rights agreement with Applicants, BNSF apparently took no action
toward possible implementation. Such planning was not initiated
until March. See Clifton, BNSF-54, R.V.S. at 3-4. Such planning
is essential since, as Applicants concede, mere phys'.cal presence
alone does not establish a competitive substitute. UP/SP-230 at
145. Moreover, BNSF has not expressed embarrassment at having

been caught misrepresenting that it was engaged in planning for

implementation of its trackage rights agreement.¢

Moreover, BNSF has acknowledged that it has made no
commitment to, and sees no need for, a meaningful capital
inves’ ment to implement the trackage rights arrangement. Rose,
BNSF-54, R.V.S. at 4-5.2 The reason for this may lie in the
numbers. In the overall scheme, the volume of 2-to-1 traffic
available to BNSF is not overwhelming. BNSF'’'s Rose testifies the

2-to-1 traffic amounts to 30,000-40,000 carloads, of which he

- In response to discovery, BNSF admitted that it did nct
have any plans regarding storage, operations or facilities to
serve the plastics industry under the trackage rights agreement,
but asserted "that it is currently in the process of developingc
such plans." On deposition, BNSF Vice FPresident Carl Ice, the
"mentor" of the implementing team, admitted to no knowledge of
any such work in progress. See, SPI-11 at 21%.

e BNSF mentioned investment in new locomotives as evidence of
its capital investment plans in its letter to CMA in support of
the CMA settlement. See SPI-.6 at Exhibit 5. Such investment,
however, is not related to the trackage rights agreement; rather,
said investment is simply part and parcel of BNSF’s capital
investment in its 3ystem generally. Rose Rebuttal Dep. at 60-61.
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suggests they may capture 50% over time. Id. at 3-4. His
workpapers, however, identify a lesser volume of 2-to-1
traffic,?¥ and further that said traffic constitutes only a
small share of the Gulf Coast petrochemical traffic. Thus, the
trackage rights agreement positions, but does not commit, BNSF to
compete for this traffic, which it will do as the traffic fits
into its capacity and operational scheme (e.g., to compensate for
a loss of a PTRA served customer to the U?/SP).

With no capital investment at stake, is it realistic to

believe that BNSF will devote substantial time and attention to

the Gulf Coast, an area of "severe service disability" as

admitted by its former chairman Gerald Grinstein? See SPI-11 at
32. BNSF'’s Vice President-Transportation has acknowledged that
the time of top management and the resources of the railroad are
fully occupied in implementing the Burlington Northern/Santa Fe
merger. SPI-11 at 36. With those activities in progress, BNSF
has now turned its sights eastward, and is looking toward a
possible merger with the Nor.olk Southern. See Exhibit 2. While
the press report mentions the UP/SP merger, conspicuously absent
is any reference to the trackage rights opportunities that BNSF
would receive if the UP/SP merger is approved, particularly
including either traffic opportunities or any resource impacts
that the UP/SP merger trackage rights would have on the BNSF and
the implications with regard to pursuing and implementing a

transcontinental merger.

ee BN/SF 24562, associated at Appendix 4 to this Brief.
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The foregoing evidence casts severe doubt on whether the
BNSF intends to be a material force in the Gulf Cecast
marketplace. Acceptance of the trackage rights from the UP/SP
provides other advantages, however, including (i) foreclosure of
western access by another carrier, (ii) ridding the railroad
industry of the aggressive competition posed by the SP, if the
merger is approved (and thereby allowing rat2s on PTRA-served
traffic to rise), (iii) foreclosure of the potential that with
three western railroads, there could be three transcontinental
railroads, if mergers of eastern and western railroads will be
the next wave, and/or (iv) achieving a duopoly in the West that
would provide a long-term, stable environment in which each of
the two western carriers could operate to their own market

strengths and thereby maximize profits at the expense of the

shipper community.

D. At Best, BNSF Will Be A Weak
Competitor Under The Trackage Rigl.ts Agreement

SPI identified a number o>f factors, in addition to BNSF’s
weak ability to achieve market penetration, evidencing that BNSF
cannot provide effective competition to a combined UP/SP in the
Gulf Coast corridor. This begins with BNSF'’s current weakness,
as recognized by BNSF past chairman Gerard Grirstein. SPI-11 at
32. Most significant is BNSF'’s la~k of infrastructure, including
its small relative portion of operational yard capacity,
explained by the fact that BNSF essentially is a destination
carrier for coal, fertilizer and grain moving in unit train or
other multi-car loads, rather than a heavy handler of manifest
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traffic, SPI-11 at 40, and its lack of necessary storage-in-
transit (SIT) capacity for plastics, SPI-11 at 36-40.

The CMA settlement makes putative provision for BNSF access
to SP’s Dayton Yard for storage; however, the terms of that
access are unclear on the face of the document. Neither
witnesses for Applicants, Peterson Rebuttal Dep. at 208-211, nor
for BNSF, Rose Rebuttal Dep. at 99-107, could describe the terms,
timing, or limitations concerning implementation of that
provision. Indeed, Applicants’' witness Peterson had no knowledge

of whether SP has commitments to customers which may impact upon

the opening of storage capacity to BNSF, or even whether the

Dayton commitment pertains to the current yard or whether it
simply means that the yard could be physically expanded to
accommodate BNSF’'s usage.? With a plastics industry five-year
growth rate of 6+%, SPI-11, V.S.-1 at 4, and with storage
requirements floating with the industry business cycle, Rose
Rebuttal Dep. at 88-89, the vague commitment contained in the CMA
settlement does not resolve the BNSF’'s lack of storage necessary
to expand its plastics business.

SPI’'s concern is reinforced by BNSF’'s treatment of the SIT
capacity issue as having been resolved, notwithstanding the

vagueness of the CMA settlement provision. BNSF-5%, Ice R.V.S.

.4 The CMA settlement, unlike those with CSX, Illinois Central
and Utah Railway, is signed only by counsel and not by corporate
officers. There is no evidence that anyone other than counsel
played a role in the negotiation of the CMA agreement.
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at 3, Clifton R.V.S. at 10.%® BNSF further suggests that, if
needed, it would make $10-15 million available for SIT expansion,
BNSF-54, Rose R.V.S. at 5; however, there is no commitment to
such an investment in the BNSF capital outlay plan. Rose
Rebuttal Dep. at 127-128.

SPI identified other operational limitations, of substantial
but subsidiary import to the foregoing, as limitations upon BNSF
serving as an effective replacement competitor, including the
high cost of the fees for operation under the trackage rights,

whether the traffic available to BNSF practically would support

competitive train operations, and the effect of the UP/SP's

proposed directional flow of traffic in the Houston-Memphis
corridor as imposing cop=rational impediments to BNSF train
operations on the SP’'s line. Neither the CMA settlement nor the
rebuttal comments resolves the operational cost issue. Placing
the trackage rights fees in a fund which may be utiliz.d to
reimburse Applicants for depreciation does nothing to address the

level of the trackage rights fee or the economics of BNSF's

o Applicants graciously suggest that BNSF has adequate
storage capacity already, identifying eight locations, all but
one on the BNSF route from Houston-Ft. Worth-Springfield.
Peterson UP/SP-231, R.V.S. at 159-160. These locations, however,
are out-of-route of the trackage rights between Houston and St.
Louis, Peterson Rebuttal Dep. at 213-217, Rose Rebuttal Dep. at
99. Curiously, BNSF did not believe these locations sufficiently
important to warrant identification in its April 29 rebuttal
comments. Rather, after SPI witness Ruple analyzed suitahility
of the yards identified by BNSF in discovery as available for
storage, SPI-11, V.S.-3 at Notes tc Exhibit 9, BNSF refrained
from suggesting those yards in its rebuttal.
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operations. As a depreciation reimb. .=, the monies would

Elow directly to the bot .om line of the UP/SP.%

Effectively conceding that the trackage rights fee places
BNSF at a competitive disadvantage, SPI-11 at 44, BNSF argues
that comparison of BNSF’s costs with those of the UP/SP is
inappropriate.® For example, BNSF argues that it is not the
cost of the trackage rights in comparison to UP/SP’s cost:> which
matter, but ather whether BNSF's marginal or variable cost is
less than SP’'s existing rate levels. BNSF-54, Response to
comments at 6-8. This comparison makes no sense for two reasons.
First, BNSF attempts a comporison with the carrier which would
disappear, rather than comparing itself with the surviving
entity, which is dowinated by the UP. Secondly, it attempts to
comparz its costs with the SP’s rates. Unless BNSF intends to
offer service at its variable cost level, a suggestion which dces
not appear in its comments or testimony in this case, the

appropriate measure of compariscn must be BNSF’'s costs versus the

costs of the surviving carrier (as measured by the dominant party

w This provision simply appear: to be another illustration o.
the UP inposing its plan, for its henefit, on compliant narties
to this proceeding. Compare, UP r:fusing BNSF the option to use
a contractor on the Houston-Brownsville corridor and ENSF's
acceptance of the trackage rights as a package, SPI-1l1l at 28-289.

= Applicants argue the fee is appropriate as having been
"arrived at in arm’s-length negotiations ..." UP/SP-230 at 118.
Whether the fee was willfully accepted »y BNSF, or whether it was
another element of the "package deal," is unknown. Both
Applicants and BNSF invoked "settlemen: privilege" repeatedly
during disccvery to preclude examination of the suwbstance of the
negotiaticus.
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in the merger) in order to evaluate whether BNSF will be able to
price competitively with a merged UP/SP in the event that the
market drives rates toward variable cost as occurs in truly
competitive markets.

The CMA settlement does appear to address impediments Lo be
faced by BNSF resu’ .ing from the directional operaticnal pla: of
the UP/SP.® However, increas.ng the trackage rights lines open
to the BNSF necessarily imposes additional operational
requirements on BNZF, including fueling, maintenance, crewing,
training, etc. The effect JLf such additional costs on pricing
and whether the densities of traffic warrant Such costs have not
been evaluated.

Substantial attention in the rebuttal comments is directed
to the issue of whether the traffic ava:lable to BNSF warrants
comr2titive train operations over the trackage rights lines,
particularly Houston-Memphis. Both Applicants and BNSF agree
that the CMA settlement provides no basis tor anticipating any

additional traffic diversion to the BNSF. Peterson Rebuttal Dep.

at 180, 295-296; Rose Rebuttal Dep. at 18-19. While Applicants

criticize the Crowley analysis of traffic practically available
to the BNSF, his attribution of available traffic is based upon
appropriate judgments. See Crowley L 'p. at 64-72. Moreover,
considering Applicants’ argument that BNSF would utilize storage

for plastics along the Houston-Ft. Worth-Spri:jfield routing,

&l Industries local on the directional flow lin=2s may be faced
with service problems individually. Such issues are beyond the
scope of SPI’'s comments.
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Peterson, UP/SP-231, R.V.S. at 159-160, and considering that the
2-to-1 locations predominantly consist of plastics vroduction
points,® to the extent BNSF would utilize storage at such
locations it would not employ the trackage rights for car
movements, Rose Rebuttal Dep. at 99. This factor was not taken
into consideration by Applicants in attempting to demonstrate
that the BNSF would have sufficient traffic for multiple train
operations along the trackage rights lines, Peterson Rebuttal
Dep. at 219. Accordingly, the amount of traffic practically
available to BNSF for operations along the trackage rights lines
remains in serious question.® 4
Perversely, while Applicants have proposed to grant BNSF
trackage rights and other concessionz in an effort to replace
competiiion which would be lost by the merger, effectively the

concessicus UP/SP grant to BNSF would result in an inherently

non-competitive environment. For the 2-to-1 traffic, and

u The 2-to-1 points in Texas, pursuant to § 5(b) of the BNSF
agreement, are Baytown, Amelia, Orange, Mont Belview (Amoco,
Exxon, Chevron plants) and Exxon (Bayer plant). UP/SP-22 at 325,
359. Except for Eldon, plastics production facilities are
located at each of those locations. Compare SPI-11 at V.S.-3,
Exhibit 5; see also Peterson, UP/SP-23 at 312, 316.

o Even assuming BNSF realized a 50% share to gateway points
of the traffic at the off-line 2-to-1 points which was not taken
into azcount by Crowley, that traffic amounts to only cars,
or less than cars/day. See Peterson Rebuttal Dep. at 168 and
Exhibit 10. Utilizing the figure of 75 cars per average train,
SPI-11, V.S.-4 at 57, the Houston-Memphis flow availazble to BNSF
still would be less than one train per day.
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particularly that moving to the critical St. Louis gateway,®

BNSF would have virtually no control over a substantial element
of its costs.

Applicants argue that trackage rights are common in the
railroad industry; but they qualify that argument by noting that
joint use facilities commonly constitute only "portions of [the
Western railroads] competitive mainline routes." Peterson,
UP/SP-231, R.V.S.-17 at 141; UP/SP-230 at 101. Under the
trackage rights agreement, however, BNSF would operate in the
Houston-St. Louis Corridor 1(0% over UP/SP’'s lines.¥

Moreover, BNt will be dependent on UP/SP for other critical
services as well. For =2xamplz2, the trackage rights agreement
gives the BNSF the right to elect wk=ther to provide switching
service itself, operate through reciprocal switching, or, with

UP/SP’'s consent, utilize a third-party switcher. Ideally, BNSF

will make the decisior of which optioa to use based unon traffic

8/ Traffic moving to the east, predominantly through St.

Louis, represents approximately 40% of the plastics traffic.
SPI-11, V.S.-1 at 7 and Table VII. St. Louis is the primary
eastern gateway. Peterson Rebuttal Dep. at 203-204. (The volume
moving to the east may even be substantially higher, according to
the UP. See HC13-00035%, appearing at CR-22, Finizio Attachment
2.}

2l To the extent BNSF would utilize its own routing via Ft.
Worth, it faces substantial circuity, and thue hrgher cost and
slower service, as recognized by Applicants in treating Houston-
Memzhis as a 2-to-1 corridor. To the extent BNSF would uvtilize
trackage rights only from Houston to Memphis and operate on its
own line from Memphis to St. Louis, the latter route segment
allegedly is poor in quality and high in cost as compared with
the Applicants’ routing. Peterson Rebuttal Dep. at 177-172.
Thus, BNSF faces the Hobson'’s choice of higher cost and a slower,
poorer route or complete rcute dependence on the UP/SP.
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available and crack congestion. Rose Rebuttal Dep. at 11-12, 14.
In some cases, BNSF already has made the decisinn to utilize
UP/SP's switching service, BN3F-54, Clifton R.V.S. at 9-10 (and
to purchase service from the Houston Belt and Terminal Railroad
for pre-blocking of cars, Id.). At other locations, BNSF's
desire to use a third-party switcher has encountered UP/SP’s
veto, consequentially leaving BNSF to the default position of
using UP/SP for switching service. Id. Considering the
uncertainties of the achievable traffic levels and the problems

of congestion in the branch lines serving the plastics and

chemicals plants around Houston, purchasing switching service

from UP/SP is the apparent choice.® 1In addition, UP may make
crewing and other facilities along the trackagz rights lines also
available to the BNSF.

BNSF’s operation under the conditions described above will
not amount to competitive scrvice. To the contrary, BNSF will be
so dependent upon the UP/SP as to be operating the same service,
over the same facilities, at costs determined by and paid to the
UP/SP, or a third party contractor which itself may be contrclled
in part by or shared with the UP/SP. The critical Houston-St.
Louis corridor woul i1 consist virtually of 100% trackage rights
and ocher dependent operations, Peterson Rebuttal Dep. at

203-204. In no other circumstance does BNSF operate over

8/ Once made, this election is binding for five years. ee
e.qg., UP/SP-22 at 327, § 6e, and p. 352, 1 5. Thus, BNSF will be
locked into its initial election to have UP/SP provide switching
service even if a change in traffic levels may dictate a
different approach.
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trackage rights for the entire route of movement. Rose Rebuttal
Dep. at 84-85. This certainly does not qualify as competition;

and when evaluated in daylight, it loses even the appearance of

competition.

E. Merger of the UP and SP Would Lead
To Loss of Compatition and Increased R.tes

As set forth at III.B. above, merger of the UP and SP would
lead to increased market concentration. Combining the UP and SP
would materially change the balance of economic power over the

plastics industry achieved through access to production capacity

by (i) increasing single-carrier access by 223, (ii) increasing

the single-carrier captive portion of traffic by 32% (from 32.3%
to 42.7%), (iii) increasing the ratio of single-carrier service
between the top two carriers from a factor of 300% (32.3% vs.
10.4%) to a factor of 1,400% (42.7% vs. 3%), (iv) reducing
second-carrier market share access by 17%, and (v) increasing the
ratio of first-carrier to second-carrier market share from 135%
to 200%. While BNSF theoretically may be strengthened, the
position of the second carrier in the marketplace is materially
weakened in comparison to that of the SP. This, in and of
itself, reduces both direct competition and such source
competition as currently exists. Compounding the loss of
competition is the BNSF’'s weak position in the marketplace due to
its proportionately small infrastructure and due to its
operational dependence upon UP/SP under their trackage rights

agreement .




SPI also noted that potential build-out opportunities would
be lost through merger of the UP and SP, basing that analysis
inheren:ly upon Applicants’ own files. SPI-11 at 47-49. While
Applicants have attempted to 4 @ . r . il =2 build-out potential,
including Bayport, Chocolate ™ rou, Freenc "t and Strang, Texas
and Lake Charles, Louisiana, UF/SF-?30 at 146 et seg., BNSF
independently confirms that such op;ortunities in fact exist,
specifically including Chocculate Bayou and Freeport. Rose
Rebuttal Dep. at 123-124. Under the CMA settlement, arbitration

to secure build-out is available; however, that right is time-

limited (one year after merger approval, or one year after

expiration of an individual, existing contract). Moreover, this
option is limited only to CMA members;® and the phasing of such
options, based upon contract expiration dates, may prevent the
aggregation of such options and the ability of a trackage rights
operator to capitalize on a multi-plant scenario.

It is evident that merger of the UP and SP will lead to
price increa<is for the plastics industry and others. On the one
hand, Applicants offer glib explanations that they have "no
expectation" of being able to raise rates post-merger, UP/SP-230
at 179; Davidson UP/SP-231, R.V.S.-1 at 9, and that efficiency

benefic s generally are passed on to shippers, UP/SP-230 at

o Not all of the potential build-in customers identified by
BNSF are CMA members. Rose Rebuttal Dep. at 123. Furthermore,
BNSF is not entitled to invoke the arbitration clause.
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180.%¥ applicants stop short, however, at committing, as
condition of the merger, not to use their enhanced market power
to increase rates, or committing to pass along any portion of the
efficiency gains. Indeed, they explain that it is only "strong
post-merger competition" that drives railroads to share their
productivity gains. UP/SP-230 at 194. As detailed above, and in
the Comments of DOJ, NITL, the Texas Atto ney General, Texas
Railroad Commission and numerous other parties, there is no
reasoriable expectation that post-merger competition in the Gulf

Coast will in fact be strong. Thus, if Applicants succeed and

create only the appearance of competition but not real

competition, there will be no "strorng post-merger competition" to
conscrain the UP/SP’s market power.

Applicants’ witness Peterson confirms that the merged
railrcad is going to price as high as it can, Peterson Rebuttal
Dep. at 68, as contrasted with the SP which prices aggressively

to increase business levels and to utilize its capacity. Gray,

o Applicants do not deny that there are legitimate concerns
about the effect of a merged UP and SP, but offer only that they
are ccmmitted to addressing them. UP/SP-230 at 214. Post-
merger, of course, shippers are left at the mercy, and
effectively unfettered discretion, of the merged carrier. This
suggestion is on a par with the provision in the CMA settlement
that Applicants will accept post-merger STB oversight. Of course
they will: the Board already has that power. See (former) 49
U.S.C. § 11351. As a condition in lieu of a meaningful remedy
suc. as divestiture, however, that suggestion is ludicrous. With
many shippers fearful of retaliation for sharing their views and
concerns in this proceeding, see Department of Justice letter to
Honorable Jerome Nelson, March 4 1996, KCS-33 at 1067, it would
be a cruly heroic gesture for shippers to complain when faced
with the combined power of the Ur and SP. Post-merger annual
review would be merely a symbolic gesture. See also SPI-16 at
15-16.
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UP/SP-231, R.V.S.-9 at 4-9. UP President Davidson so forewarned

the industry of the UP’s intent to increase SP and SP-driven

prices, SPI-11 at 53-54;¥ and the record bears witness to their

inherent inclination to do so. Applicants attempt to minimize

the significance of

, Peterson UP/SP-231, R.V.S.-17 at
21, n.2; however, they do not, and cannot, deny that their own

document demonstrates that

See SPI-11 at 54 and Exhibit

Applicants’ true view toward competition is demonstrated in
Applicants’ approach to individual shipper situations, as
contrasted with the rhetoric concerning the marketplace
generally. Several illustrative situations are documented on
this record. First, as previously cited, a recent internal UP
document cites to making up revenue lost to competition at a
competitively-served point through imposing higher rates on the
shipper who dared tc move traffic via another carrier at that

shipper’s captive locations. Additionally, it was recommended

i Mr. Davidson felt compelled to attempt to explain away his
comment at a CMA dinner that upon achieving control of the SP,
the UP would terminate the SP’'s "cash flow pricing." See SPI-11
at V.S.-5. Undoubtedly, UP and its counsel would like to recall
this statement, and also many internal memos and documents. Just
as the law recognizes spontaneous utterances as an exception to
the hearsay rule and treats them as probative, so UP cannot deny
the normal and explicit connotation of this statement and of the
numerous documents they attempt to belittle or explain.
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See Exhibit 4 at HC50-200091.

The second illustration concerns protection of Union Carbide
Corporation’s build-out potential in this proceeding.
Notwithstanding recognition by both UP and SP that Union Carbide
enjoyed a viable build-out opportunity to the SP, and Applicants’

recognition that Union Carbide had utilized the build-out

potential in its rate negotiations with the UP, UP/SP-230 at 151,

Applicants declined to protect Union Carbide’s Seadrift plant as
a 2-to-1 point until pressed by Union Carbide through its
participation in this proceeding. Even at that, Applicants’
witness Peterson sought to deny that Union Carbide qualified as a
2-to-1 point, Peterson Rebuttal Dep. at 56-57. Instead, UP would
have relegated Union Carbide to reliance upon the UP’'s good faith
based upon the UP/Union Carbide relationship and source
competition to provide Union Carbide with negotiating position at
such time as the current contract expires. Id. at 191-193,

195-196.%

& As a general proposition, if the build-in opportunities
discussed by parties are as infeasible as Applicants claim,
UP/SP-230 at 152 et seqg., why have Applicants gone to such
lengths to defend their decision to deny BNSF the opportunity to
serve such points via the trackage rights lines? If all
"feasible" build-ins have been recognized, why not open the
trackage rights to any build-in?
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An even more cynical situation is reflected in the
Applicant’s treatment of the Lake Charles area shippers.
Applicants graciously conceded in the CMA agreement to provide
BNSF rights to serve traffic originating at Lake Charles and Wast
Lake, Louisiana, but only for that traffic going to the New
Orleans and Mexican gateways. These points are served by UP, SP
and KCS; however, they recognize that the KCS routing is
circuitous and therefore does not offer an effective, competitive
route to New Orleans and the Mexico border points. Rebensdorf,

UP/SP-231, R.V.S.-18 at 6. Conveniently omitted from BNSF access

is traffic destined to points other than New Orleans and the

Mexico gateways. For example, Houston is excluded
notwithstanding that traffic to Brownsville and the other border
points must move through Houston, Peterson Rebuttal Dep. at 234.
It is obvious, accordingly, that the deficiency of alternative
routes due to circuity necessarily must exist between Lake
Charles/West Lake and Houston; however, such traffic is not
available to BNSF.

Also excluded from BNSF access is the affic originating at
West Lake Charles. West Lake Charles is userved by the SP and
KCS; however, due to KCS circuity/route limitations, the only
effective route out of West Lake Charles to Houston and the
gateway points, other than the SP, is via KCS/UP joint-line
service. Indeed, the branch line serving West Lake Charles,
operated jointly by the KCS and SP, passes through West Lake and

is open at West Lake to the UP under reciprocal switching; and
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BNSF considers West Lake Charles shippers to be similarly
situated to the Lake Charles and West Lake shippers. Rose
Rebuttal Dep. at 116. Applicants’ witness Peterson, however,
conveniently abandoned his principle that routes in excess of
150% circuity, as compared with the most direct route, are not
competitive in defending the decision not to treat West Lake
Charles as a 2-to-1 point, Peterson Rebuttal Dep., see also
MONT-9 at 6-8.

The issue naturally arises why Applicants seek to

distinguish West Lake Charles from Lake Charles and West Lake in

terms of BNSF access, as well as the reason for limiting BNSF to

handling traffic at the open points only to New Orleans and the
Mexican border points. Was the Lake Charles/West Lake concession
in the CMA settlement intended to resolve a problem, or was it
simply a'sop intended as a cosmetic response to the CMA "concern"
about 3-to-2 points where the UP and SP have the only effective
serving routes? The answer lies in the numbers. According to
BNSF’s chemicals marketing executive Rose, the Lake Charles and
West Lake traffic represents only approximately 7% of the total
available from the three shipping points; and at that, the
traffic destined to the New Orleans and Mexico border points
actually opened to BNSF service is a small fraction of the 7%.
Rose Rebuttal Dep. at 116. Thus. while pretending to recognize a
de facto 2-to-1 situation, Applicants actually concede virtually
nothing to the BNSF--or to the Lake Charles area shippers--in

terms of preserving competitive opportunity.
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As exemplified above, when examined in detail it is
abundantly clear that Applicants do not desire or intend real
competition. While giving lip service and token access through
the BNSF trackage rights agreement, in fact Applicants have
imposed every barrier conceivable to real competition; and if the
merger is approved, it can only be anticipated that the
impleuenting and operational details will be administered in such
a fashion as to restrain the BNSF, just as the UP’s reaction to
real competition is to plan

, Jjust as Applicants seek to limit
access to the Lake Charles area market, and just as Applicants
denied BNSF the option under the trackage rights agreement to
:cilize a contractor on the Houston-Brownsville route due to
concerns about BNSF'’'s efficiency through such means of operation.
SPI-11 at 29, n.28. As explained by management to the UP Board
of Directors, acquisition of the SP will serve to "Maintain
Dominance in the West."¥

And how does the BNSF view its competitive role? We already
have seen examples of BNSF’'s pricing being substantially above

the levels driven by UP-SP competition. SPI-11, V.S.-6 (Errata,

SPI-12.) See also IP-10, McHugh p. 32.¥ 1Indeed, in contrast

< ee SPI-11 at III, Exhibit 7, p. 000004.

W UP attempts to downplay BNSF’s lack of competitive pricing
by characterizing BNSF’s bids to Phillips Petroleum and
International Paper as "opening proposals and negotiations,"
UP/SP-230 at 131. Applicants’ efforts to undermine the
significance of these quotations is contradicted by BNSF'’s
witness Rose, who indicated that their quotation constituted
(continued...)
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to SP’s aggressive pricing, BNSF will price based upon truck,
water, other rai. and intermodal competition. Rose Rebuttal Dep.
at 29-30, 3s-40. In a market such as plastics where truck, water
and intermodal are not .aterial factors, BNSF’s only benchmark
for pricing will be UP/SP’s piices. With the UP/SP controlling
BNSF’s costs to a substantial 2xtent for the 2-to-1 traiii- the
result will be a symbiotic relationshiy, with the UP and SP
living in a close, cocperative relationship in which each feeds
off the other. BNSF witness Fose stated that BNSF’s entry into

the marketplace should not ke expected to r'rive prices down, Rose

Rebuttal Dep. at 35-36, a natural consequence of BNSF basing its

pricing decisions on those of the UP/SP and being dependent upon
UP/SP for switching and operational servicas.¥

It is clear that the limited substitution of BNSF for the
Southern Pacific at tie 2-to-1 points will not serve to constrain

the Applicants’ pricing power.

¥(, . .continued)

their competitive price offering and were not in any sense
preliminary in nature. Rose Rebuti.al Dep. at 129-131.
Applicants’ purported krowledge of BNSF’'s negotiations wit.
potentiel shippers is most troubling: either UP already is "too
familiar" with BNSF’s marketinqg, or Applicants are willin K co
deceive the Board in seeking epproval of the merger.

3/ As previously ncted at p. 21, supra, orne effect of the
disappearance of the SP would be an increase in rates on PTR2A-
served traffic. Not only is this a product of the difference in
pricing philosophies of the SP with those of the UP and BNSF, but
also mainstream economic theory, backed by exgerience,

demn: :trates that prices increase as competition shrinks in
high.y concentrated merkets. See Shepherd, SPI-11, V.S.-7 at
~3-17; DOJ-8, Majure V.5. at 28 et seg
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IV. DIVESTITURE IS THE ONLY EFFECTIVE
REMEDY IF THE MERGER IS TO BE APPROVED

Applicants challenge divestiture as an effective remedy to
preserve the competition posture gtatus guo ante if the merger is
approved. Applicants characterize divestiture as "re-
balkanization" of the rail network; and that same description,
undoubtedly coincidentally, also is recited by BNSF. UP/SP-230
at 29; BNSF-54 at 2.

Applicants’ attack upon divestiture is without merit. Since

the C nd SP exist as separate systems today, to exclude the

Texas/Louisiana network (and possibly also thg Cent»=1 Corridor)

from a merger of the UP and SP would not lead to re-anything, but
merely would preserve the status quo. Indeed, division of the SP
into component parts of the Gulf Coas*:/Cotton Belt, Central
Corridor a~d the Texas-Southern California route segment was
envisioned by McKenzie & Company in a study undertaken for the
Santa .e at the beginning of tlis decade. Krobs Rebuttal Dep. at
73-74, 83, 85-87, 95-96. Thus, according to ona of the foremnst
railroad industry consultants, such a division of routes would be
a ratioral disposition of tne SP, if the SP were not to be
operated as a stand-alone carrier¥®. As suggested by the
McKenzie report, the segment which would be of greatest appareit
benefit to enhance the UP’s route structure would be the southern

route _rom Texas to California, Id. at 85-86, precisely the

3/ BNSF has assiduously resisted production of the McKenzie
Report during discovery in this proceeding.
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result (plus the I-5 corridor) if the proposed merger were to be
approved with divestiture of the parallel route systems.

As to divestiture depriving Applicants of the traffic from
exclusively-served points along the divested lines, UP/SP-230 at
29, no one has suggested that the routes and attendant facilities
subject to divestiture be given to another party. Divestiture in
a merger situation entails sale of the divested assets. Five
parties have expressed active interest in tne Texas/T.ouisiana

routes, namely, Conrail, CSXT, Illinocis Central, Kansas City

Southern and Norfolk Southern; and it is presumed that there

would be active and vigorous competitive bidding for those

routes. While feigning staunch opposition to divestiture,
Applicants have prepared for this eventuality by entering intn
agreements with both the Illinocis Central and CSXT, UP/SP-74 and
238; and Applicants even concede that the re-route benefits
flowing from the merger tend to be in areas other than the Gulf
Coast. UP/SP-230 at 239. Considering that the major merger
benefits accrue to traffic flows other than those involved in the
Gulf Coast corridor, and considering that the price for the
divested lines would offset the purchase price paid by the UP for
the SP, based upon the value of those lines and the traffic
served by those lines, divestiture should not serve to undermine

the merger beref‘.s to the UP.¥

L See also n.9, supra.
W If the captive traffic in fact is driving the economice of

the ~erger, then it is apparent that one of the true purposes of
(continued...)
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As compared with the trackage rights agreement and the joint
or coordinated operations contemplated by Applicants and BNSF,
divestiture is a simple, clean and surgically efficient remedy.
As set forth above, the trackage rights arrangement would lead,
effectively, to joint operation by the UP/SP and BNSF over
critical Gulf Coast routes. Moreover, the trackage rights
arrangement entails coordination in some 200 separate points, see
Rebensdorf, UP/SP-231, R.V.S.-18 at JHR-1, and would lead to a
BNSF employee being permanently stationed at the UP/SP

operational headquarters, with the cost to be paid by the UP/SP.

UP/SP-219, CMA Agreement at Attachment A. These joint

arrangements will continue, minimally, for 99 years, and will
destroy any semblance of independent rail operations in the
western United States. Such a working relationship would be
akin, in a hypothetical merger in the plastics industry (which is
nowhere as concentrated as the Western railroads, with more than
12 producers of both PE and PP), to Exxon sponsoring & Chevron
representative being stationed in its control room at. the Mont
Belview polyethylene plant, where product formulation ana
production are managed, and for both to sell product flowing from

the same reactor spigot, with the only difference being whether

¥ (., .continued)

the merger is to dominate the plastics and chemicals traffic in
the Gulf Coast. Additionally, such a position would conclusively
validate the testimony of John J. Grucki, Executive Vice
president of GRA, Inc. that the generous 67% premium offered by
UP for the SP ($25/share versus a $15/share market price at the
time of the merger agreement in August 1995) can only be
justified by increasing rates on the UP/SP system. See KCS-33 at
324, 349.
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the product is loaded into an Exxon hopper car or a Chevron
hopper car. Such an arrangement no more would constitute
competitive operations than those contemplated under the
UP/SP-BNSF agreement, nor would such joint operation be more
competitive than divestiture to an independent party completely
in control of its own pricing and operations.¥

Finally, in the absence of convincing the Board that the
merger would not be anticompetitive, Applicants attempt to

intimidate the Board into approval through threatening that they

would walk away if divestiture is ordered, UP/SP-230 at 242, and

in that case the SP would react by focusing its operations on its

most efficient routes and profitable services. Those prospects,
if reaiistic, do not intimidate SPI and its members, and should
not be of concern to the Board. The Board is not faced with a
failing railroad, whereby merger is the only prospect for
retaining routes and services to captive customers. Rather,
after years of neglect in voting trust while the SF/SP merger was

being considered, the Southern Pacific has been on a course of

- The Railroad Commission of Texas has suggested as an
alternative remedy the establishment of neutral terminal
railroads to serve the major industrial districts in Te»as, RCT-4
at 19-29. As noted in SPI's comments, SPI supports open access
within the railroad industry, SPI-11 at 61, n.52; however, SPI is
not convinced that such a remedy would, in fact, ameliorate the
effects of a merger of the UP and SP and the joint operations
under the BNSF agreement. Nonetheless, SPI applauds the Railroad
Commission for advancing this idea. Neutral terminal railroads
have worked well in Houston, Chicago and other industrial areas;
the Canadian open access system has served all stakeholders
extremely well, and SPI understands neutral terminal railroads
are planned for Mexico City and Monterrey when the Mexican
railroad system is privatized.
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improvement throughout thc early 1390s. The SP has a valuable
route structure. If the merger of the BN and SF in fact warrants
cor.sequential realignment of the western railroads, that
rea.ignment should be accomplished without effecting single-
carrier domination in the Texas/Louisiana petrochemical corridor.
With the BN looking to a transcontinental merger, an independent
UP and SP would leave open the potential for three
transcontinental carriers. Whether such a realignment would be
in the public interest need not ne determined in this proceeding;
however, merger of the UP and SP would foreclose that
possibility. :

It is not the Board’s rols to envision and implement, or
even to endorse, a master plan for the railroad industry in the
United States. The Board’s function is to determine whether this
merger, at this vime, is in the public interest. To reach that
determination, the Board must find that this merger will not have
an adverse effect upon competition. Since the merger would have
an adverse impact upon c¢- wpetition, and since the merger benefits
can be realized in a manner which excludes that adverse impact,
the consequences threatened by Applicants if the merger is not

approved without conditions other than those they endorse are not

of decisional consequence.

WHEREFORE, THE PREMISES CONSIDERED, The Society of the

Plastics Industry, inc., respectfully urges the Surface

Transportation Board to find that a merger of the Union Pacific

Corporation, et al. and the Southern Pacific Rail Corporation, et
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al., would substantially and adversely impact upon the

polyethylene and polypropylene resins industries, that a merger

of the UP and SP as proposed would not be in the public interest,
and to deny authority tc merge, or minimally to condition any
authority on divestiture of one of the two sets of the parallel
networks (e.g., lines, yards, facilities, and trackage rights)
serving Texas and Louisiana industries running from the Eagle
Pass/Laredo/Brownsville border points thrcugh Houston and Ft.

Worth to New Orleans, Memphis, St. Louis and Chicago.

~
Respectfully submitted,
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R Lovmiam onesmans cossemres

DAN S. BORNE
PRESIDENT

May 28, 1996

Ms. Linda J. Morgan

Chairman

Surface Transportation Board
Department of Transportation

12th and Constitution Avenue, NW
Washington, DC 20423

Dear Ms. Morgan:

This letter is with respect to the proposed merger of the Union Pacific and Southern Pacific
railroads and the effe<t this merger could hav~ on the state of Louisiana.

No doubt many factors go into such an assessment. However, you should know that the
member companies of the Louisiana Chemical Association are deeply concerned about the
potential anti-competitive implications of this merger. This concern is driven by our belief
that price and service competition for the movement of our products could be severely
diminished if the merger is aproved as currently proposed.

It is our view that there are alternatives which would foster cor~etition. For example,
consic - ‘on should be given to the concept advanced by Conrail which involves divestiture
of Sou.nern Pacific’s lines connecting the Gulf States and the Midwest to an owning railroad.
The UP/SP proposal to offer Burlington Northern Sante Fe a series of trackage rights and the
purchiase of some lines in Louisiana is probably not an effective alternative to a second
owning railroad as a competitor from end to end.

It is LCA’s position that the SurfaceTransportation Board should condition any approval
of the UP/SP merger on assuring a continuing competitive environment for rail traffic into
and out of Louisiana. While there may be alternatives other than the one above which will
adequately address our concern, without significant competitive relief Louisiana’s chemical
manufacturing industry, which produces $20 billion worth of products annually and directly
employs over 30,000 people, could be seriously impacted.

Sincerely,

ONE AMERICAN PLACE, SUITE 2040 BATON ROUGE, LOUISIANA 70825 PHONE (504) 344-2609 FAX (504) 343-1007 a
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THE WASHINGION POST, Business, Bl, Friday, May 3., 1996

Man With a One-Track Mind

Burlington Northern-Santa Fe President Hopes to Engineer First Transcontinental Line

By Don Phillips
Washington Post Stall Writer

* FORT WORTH
hen Robert D. Krebs
looks east these days, his
gaze seems to linger at
Norfolk.

The president of the newly
merged Burlington Northern-Santa
Fe Corp., now the country’s largest
railroad, has made no secret of his
desire to create the country’s first
transcontinental railroad by linking
up with a major eastern line. Accord-
ing to railroad and financial sources,
" he .is looking harder at Norfolk

Southern Corp. than at the other
two possibilities, Conrail and CSX
Transpoartation Inc.

Preliminary contacts have been
made petween managers of the two
railroads, the sources said, but it is
unclear where they will lead. Some
sources speculated that Krebs will

make a move sooner than might be -
expected given the challenge he |

ces combining his old railroad, the
: «chison, Topeka & Santa Fe, with
"“the much larger Burlington North-
‘ern. The two merged on Sept. 22,
1995.
Norfolk Southern’s vice president
for public relations, Magda Ratajski,
~ gaid the railroad would not comment
on any merger matters.
Krebs said in an interview that he

would like to have a little more time -

before making .1y new merger
move, but will be ready if the oppor-
tumity arises.

“I think you have to be [ready to
go in] an instant if all the stars get
lined up and grow and the opportuni-
ty presents itself,” he said. “The fact
that we're working on putting these
properties [Burlington Northern and
Santa Fe] together doesn’t stop us
from doing something else.

“If I had my druthers, would I wait
till 1998? Yes, you bet your sweet
life. But vwhatever happens, happens.
You've got to walk and chew gum at
the same time.”

Through 165 years of U.S. rail-
road history, there has never been a
true transcontinental railroad. The

sissippi River has been a symbol-

EYES EASTWARD

A MERGER WITH NORFOLK SOUTHERN WOULD PROVIDE BURLINGTON AN ENTREE INTO THE EAST COAST

SOURCE: Burlington Northern Santa Fe Railroad

ic hurdle. It is clear that the. first

_railroader. to breach that barrier

from Pdcific to Atlantic will become
a railroad legend.alongside such
names'as Harriman, Pullman and
Goud. - :

But ‘there are practical business
reasons for a transcontinental merg-
er, the main one being the opportu-
nity to provide seamless service
across the Mississippi. Because of
problems that defy solution, there al-
ways are delays where railroads
meet, giving trucks a big edge for
time-sensitive freight. There also
are persontel savings in abandoning
one railroad headquarters when two
lines merge.

Shippers along the 14,500-mile
Norfolk Southern would benefit from
better service to western destina-
tions, and the port of Norfolk could
boom with new traffic from the west
that now connects from Burlington
Northern-Santa Fe to northeastern

See RAILROADS, B8, Col. 1

mmmmmmess. Burlington Northern Santa Fe ..
R e Norfolk Southern &
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' " A PROFILE OF ROBERT D. KREBS

® Job: President of Burlington Northem-Santa Fe Railroad.

= Assignment: Managing
a railroad that handles
5.7 million skipments,
31,000 route miles and
46,000 employees.-

& Other work experience:
President of Santa Fe . _
Southem Pacific; chairman
of Atchison, Topeka &
Santa Fe Railway,

u Age: 54,

® Edueation: Stanford
University and Harvard , g
Business School. _Ro'be't D. Krebs

u Personal: Mafrfed, fhree children.
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Krebs Seeking to Engineer Rail Merger

RAILROADS, From Bl

ports such as Baltimoie and New
York.

The 1990s have seen merger ac-
tivity pick up in the railroad indus-
try, but Surlington Northern-Santa
Fe.is the only successful combina-
tion so far. Earlier in the decade,
Noxfolk Southern failed for a third

time to buy Coarail, while a pro-
p«ed acqmsmon of the Southern
Railroad by the Union Pacific

Railroad has sparked a donnybrook
inynlving rail unions, other railroads

and Congress.

The Surface Transportation
‘Board (STB), the successor to the
Jnterstate Commerce Commission
SlCC).xsadxeduledtodeudeJuly3
ybethertoanowtheUP-SPmuger

:I'h e conventional wisdom has
begn that either Burlington Nort!-

ta Fe or the new Union Pa-
itic—if its merger with the South-
eriy Pacific goes through—would
mﬂseanmfmConnﬂ.PhIladdphua
Conra? dominates freight traf-
ﬁc‘from New York and other East
coistauesmmagomdsum

j pendent, and is ready to use
‘Pe:!nsylvnnh 's tough anti-takeover
kwttomkzanﬂmapmmemd
deqmctivebatﬁe. p
take companies at their wo:d.
said. “Conrail doesn't want to

Mwemjustnotmtuestedm

Krebs should go for Norfolk
and succeed, Union Pacific
dnd likely would be forced to
Form a transcontinental link in de-
.fease. Analysts question whether
Coprail could then hold out as 2
much smaller regional railroad, and
say'its lines likely would be divided
lpﬁveeu the two giants, |
3 A number of railroad experts said
Norfolk Southern and Burlington
:Northern-Santa Fe would be a good
fit.<Both railroads are highly disci-
blmed operations, and likely would
combine relatively easily, they said.
The opposite was true when
Krebs began to combine the large
but ‘'sluggish Burlington Northern
with the small but tightlv run Santa
Fe. Although Krebs reta. = many
Burlington Northern managers in
such areas as law, he largely wiped
out the top BN operating managers
in favor of his own managers.

Both Burlington Northern-Santa
Fe and Notrfolk Southern also have
the same maiitenance philosophy:
Spend whatever is necessary to pro-
duce a first-class physical plant.

Norfolk Southern also would pro-
vide Krebs with lots of cash, which
he needs for high-cost capital pro-
jects to add badly needed capacity to

“If I had my .
druthers, would I
wait ti'l 10987 Yes,

you bet your sweet

life. But whatever

happens, happens.
You’ve go. to walk

and chew gum at
the same time.”

— Robert D, Krebs, president,
BmﬁngtmNoxﬁun&mFeCcp..

crowded main lines. .

Sources cautioned that a BNSF
Norfolk Southern deal may not be in
the cards.

For one thing, Norfolk Southern
Chairman 7avid R. Goode is about

Krebs's age, which could make it
more difficult for negotiators to re-

solve thequ&uonofwbowwldbe
in charge.  (Often in such mergers
theyomgermamtakaﬂnleo-
ond spot with the promise of succes-
sion.)

Krebs, 54, entexednnmadingu

agoldenboyalmast&cmﬂxebegm— ;

He graduated from Stanford Uni-
versity and Harvard Business School
and went to work for Southern Pa-
(cific in 1966 on special assignment
in the railroad’s San Francisco exec-
utive department. He was promoted
through a series of operating posi-
tions of increasing responsibility,
achieving the p csidency 16 years
after he first walked through the
door.

Then came a blow. The proposed
merger of the Southern Pacific and
the Santa Fe was rejected by the
ICC in 1986. For a while, Krebs's
career appeared to be on hold. But in
1989, he was named president of the
Santa Fe, and helped lead the effort
to merge with the Burlington North-
ern.

Krebs has a reputation as a driv-

en, demanding boss with a capacity
to absorb enormous amounts of de-
tail. The stories of his inch-by-inch
knowledge of his railroad have be-
come legend. Some Wall Street ana-
lysts, while praising Krebs, say his
love of detail could get in the way as
he runs larger and larger railroads.
“There’s nothing wrong- with
Krebs except he's a micro-manager
in a larger system,” said Anthony

'Hatch of Natwest Securities Corp.

- He drives his subordinates hard,
but he commands fierce loyalty from
those who fit his do-it-now manage-
ment style. The Jourrai of Com-
merce observed in a Krebs profile in
Janpary 1995 that few top managers
:::mily leave a Krebs-rmm rail-

“He has difficulty masking his feel-

 ings,” eaid David J. DeBoer, who was
*.ance promoted by Krebs to & top job

at Southern Pacific. “He’s a straight-

- ahead kind of guy. He's a non-duplic-

itous type.”
Krebs said he understands he
can't run his 31,000-mile railroad by

" himself, and spoke of the frustration

«of trying to persuade his employees
totakemspons’bihtiforhekinga-

_ pand the compan:

'?artofourproblemherexswc

. have this old militaristic tradition
* that everybody waits for orders,” he

said. “And if somebody issues one it

_must be God speaking to them.

“If there's any frustration I have,
it’s trying to break this syndrome,”
.he said. :
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56
for an extended distance and the speeis are about
20 miles an hour through “here because of tle
narrow canycn and the curves. And rhat hurts us
a lot, in a lot of ways. And we can’t fiad a wvay
to get that remedied de<antre of the topography
out there.

Q. In this pacticular corridoxr, do you
have more market share than “°©? or does SP have
it?

A. It depends 'hat segment You’re looking
e, If you are looking at couwpeting with tlre
Santa Fe a2t sort of the middle to upper enc of
the intermodal market, we’ve got a much greater
share. If you’re looking at the low enc of the
intermodal traffic scale, steamshipr bus.ness, for
certain accounts that aren’t interested in
service, they’re not moving let’s say apparel
from Hong Kong to New York tFat is very service
sensitive, they’re moving scmethiny that’s -- you

know, that’s a very low valuae commodity, SP

probably does a little better than we do.

Where chey really increasz their share,
however, is in their coverage ot carload
industries, they have a much greater network of
traffic in Scuthern California that aren’t

ALDERSON REPORTING COMPLANY, INC.

(202)289-2260 (800! FOR DEPO
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accessible to us and they obviously handle that
business. And you can go to Appendix A, if you
like, and look at this to answer your question.

Q. You’re not saying, are you, that UP and
SP are not effective competitors?

A. Well, I am --

M. ROACH: C(Coject to the form of the

question.

THE WITNESS: What I'm saying is that

Santa Fe -- I'm saying that we are\hcknowledging

in our analysis here, and there’s a lot of
analysis, that :-here are three competitors in
that market. We call it a three-to-two market.
Now; does that mean that there are three
effective competitors for all segments of it? I
would say our analysis concluded that that’s not
the case.

Take the automotive business. SP has
been totally knocked out of that business because
of its service and other problems. You take the
segments I mentioned like the LTL truck lines 21d
others, neither we nor SP can compete at that
level. You know, on other traffic, yes, we
handle some carload business, so does SP, so does
Santa Fe, we handle intermodal traffic.

ALDERSON REPORTING COMPANY, INC.
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regarding over a billion dollars of our traffic
is our estimate, it’s not precise, because this
is a very complicated thing. But it’s highly
conservative I believe that the traffic at the
two-to-one points, traffic at Salt Lake City,
Utah, for example, that will be available for
BN/Santa Fe to compete for will be such that,
when added with all the other two-to-one points,
would be well in excess of a billion dollars of
our current business. i

Now, that was actually -- that also

includes I believe the New Orleans-Houston

corridor which is a two-to-one corridor and

probably the Houston-Memphis corridor. But it’s

primarily the two-to-one points that generate
ERAT .

Just to try to move things along and to
be ccoperative, in our traffic study we predicted
different percentages that BN/Santa Fe would get
of that business which in some cases were 50
percent, where in many cases were where they were
going to be a head-to-head competic:cor.

BY MR. MCLM:

Q. Let me move on tc a new area. Would
you say that a diveision of revenue, for example,

ALDERSON REPORT™"G COMPANY, INC.
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reliability, whether BN’'s operations over the
Southern Pacific track between Houston and
Memphis are likely to be able to fully compete
with the Union Pacific’s directional operations
between Houston and Memphis?

A. I certainly expect them to fully
compete. They will bz using the same tracks. As
I said BN/Santa Fe now that they’re merged have
an extensi.e network and gathering structure in
the Gulf. On the Memphis train, they will be
able to go into the Tennessee yard and block
there for destinations throughout the Southeast.

BN also has a big advantage in that
Phey go from Memphis to Birmingham unlike us or
SP. And so they can move the traffic straight -
through to Birmingham, interchange with the

Southzastern railroads there. So, as far as the

Souctheast market, BN/Santa Fe will be a

formidable czompetitor in my opinion and my

assumption is that they will provide fully
competitive service with us.

Q. You just said that BN would be using
the same track. 1It‘’s correct, is it not, that BN
would not re using the norchbound UP track
between Houston and Memphis for any of its

ALDERSON REPORTING COMPANY, INC.
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to Meridian, Mississippi. And they are becoming
a formidable competitor into the Southeast after
their acquisition of the mid-south route.

Q. I‘'d 1like to direct you to page 243 of
your testimony. And I’ll direct your attention
to the last paragraph at the bottom of the page,
beginning furthermore. If I could just Qquote
your testimony here for the record, you say,

furthermore, many of the chemicals that we

"~
studied are generic commodities, and UP/SP Gulf

Coast chemical originations must compete with
other sources to supply the needs cf receivers,
close gquote. Is that an accurate reading of your
testimony, Mr. Peterson?

A. Yec<.

Q. Ncow, when you say that many of the
chemicals that you studied are generic, can you
tell me which chemicals are and which chemicals
are not generic commodities?

A. I believe that the large volume
commodities here are what I would term generic
commodities, polyethylene, polypropylene,
vinylchloride, chlo.'ine, ethylene glycol
certainly, and also the STCC 29’s are generic
things such as asphalt, we’ve gct carbon black in

ALDERSON REPORTING CCMPANY, INC.
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here which is a 28, 29 petroleum o0il, and so
forth. Urea, I would say urea. I would say most
of those are gjeneric. Regarding some of the
other smaller vclume ones, I guess I can’t say
whether they’re generic or not or to what
degree.

Q. Regardless of the fact that you can’t
say to what extent those smaller chemicals are

generic, your statement in this proceeding

W oy
assumed that they were genexzic, did it not?

A. Well, as you said we used the word
many .

Q. Did not your analysis of source
competition assume that all of the chemicals that
you studied were generic?

A. They were generic within a seven digit
commodity description which is the finest
description where data is available. I guess the
reason we didn’t say all was that possibly there
is a large degree of substitution that can take
place in scme of tnese smaller commodities.

Q. I believe you just said that a large
degree of substitutability can take place in
these smaller commodities. and I am curious how
you can reconcile that with your statement taat

AJL.DERSON REPORTING COMPANY, INC.

(202)779-2260 (800) FOR DEPO
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C., 20005




180
three different general types of polyethylene
that are produced in the United States?

AL Yes.

g Okay. And are you aware of whether
those three different general types of
polyethylene are substitutable for c..2 another?

A. Yes, I’'ve got some knowledge of that.

Q. Can you tell me whether in general they
are substitutable for each other?

A. I think that to a large aegree -- well,
let’s start with polypropylene. I mean to some
extent polyethylene is substitutable with
polypropylene. And then, within the various
couble hundred formulas of polyethylene, there
can be a great degree of substitution on the end
use.

For example, if you’re looking ot
polyethylene, the primary use is for film

packaging. It’'s probabkly -- not probably, I

believe the data will show that that;s the

largest single use for both low density and low
density l.aear polyethylene. Those products are
produced by generally the same producers at the

same plants.

Sure, you’ve got Jensity as a factor,

ALDERSON REPORTING COMPANY, INC.
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-- equivalent to the --

Q. Page 39 perhaps?

A. No, we’ve got to go to the corridor,
we’ve got to go to the Pacific Northwest to Texas
corridor. This one is probably in the nature of
250 miles I think. But we might as well check.
That one. Well, let’'s see, it’s that part of

ik Let me estimate about -- then you save even

more by going to Laredo. Probably I’'m saying

o
about 300 miles probably.

Q. Ard, for the benefit of the record,
could you give me the picge number of the map that
you’re referrirg to? I’m just asking this for my
undérstanding. And I wanted to ask you whether
the difference in the route is what comprises the
mileage saz2viugs?

A. On page 34. The savings comes by
utilizing our new route f.->m Green River,
Wyoming, and then down through Denver and down
through Fort Worth, Texas, and then we would go
down to Laredo instead of going over to Kansas
City, Missouri, and then down. And I think
that’s somewhere in the neighborhood c¢f two to
300 mile savings. That’s right. 1It’s red versus
new. 250. I was a little tao far off.
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(Discussion off the record.)

BY MR. STONE:

Directing your attentinon toc page 111,

REDACTED
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customers, input from SP’'s marketing and other

people, and the view of our own chemical people.

Q. Have you had any shippers tell you or
anyone else at UP that you’'re aware of that SP’s
service is improving?

A. In a general sense or a specific

ALDERSON REPORTING COMPANY, INC.
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£ . Tn any sense.

A. In any sense I’'ve heard that, as a
result of their settlement with BN/Santa Fe, that
their service between Chicago and Southern
California may -- is more reliable, it has
improcved somewhat. Beyond that I haven’t -- I
have not heard of any significant changes
recently.

MR. STONE: Let’s stop for the day.

(Whereupon, at 5:45 p.m.? the

deposition was adjourned, to reconvene at

10:00 a.m., Tuesday, February 6, 1996.)

Signature of the WiiLness

SUBSCRIBED AND SWORN to before me this

day of

NOTZRY PUBLIC

My Commission Expires
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