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INTRODUCTION 

The Kansas City Southem Railway Company ("KCS") submits this brief to assist die Surface 

Transportation Board' in its determination of whether the proposed merger between Union Pacific^ and 

Southem Pacific^ is in the public interest. As set fonh herem. approval of the merger as proposed by 

Applicants will result in nnprecedented hami to shippers who will experience dimimshed competition 

for their business. This was confimied by one of UP's own executives who. in a presentation to the 

UP's Board of Directors, stated that one of UP's objectives in attempting the merger was to "Maintain 

Dominance In The West " Rebensdorf Dep., E.xhibit 14. HC33-00004. 

KCS will show that its proposed "Comprehensive Solution."^ calling for divestinire of parallel 

duplicative lines, will prevent UP from obtaining such market dominance by ameliorating the hami to 

sh.ppers. while preserving the vast majority ofthe anticipated benefits to Applicants. For instance, no 

new proposed single-line route would be affected, and Applicants will be able to compete via single-lme 

1 ^ooI^l ^ '̂̂ ^ ^̂ "̂ ^̂  L- No. 104-88. 109 Stat. 803, took effect on Linuary 
L l T J r U r ^ ' [ ' ^ f ' ^ ' ^ ^ -̂he ICC and transferred cenain functions and proceedings 
mcluding this proceeding to the Surface Transponation Board ("STB"). E.xcept as otherwise noted 
all citations contained m these commems are to the fomier section of the Interstate Commerce Act It 
IS also assumed tor purposes of the filing, that all references to the "Commission" or "Interstate 
Commerce Commission" or the "ICC" are interchangeable with references to the "Board" or the "STB." 

Vf ' '^'"'''"/''r!*'' Railroad Corporation (UPC), Union Pacific Railroad Company (UPRR) and 
Missouri Pacific Ra.lroad Comriany (MPRR) are referred to collectively as "UP." 

' Southem Pacific Rail Corporafion (SPR). Souther- Pacific Transponation Companv (SPT) St 

WeTe^Tr ' ^H r ^ ' ' ' " ' - ^."^^'"^ ^^^^^' ^^^^^ ^'^'^ '^^^SL). and The Denver and Rio Grande 
Westem Railroad Company (DRGW) are refen-ed to collectively as "SP." 

in ' ^^'"^P^'^f Solution" follows this page. A similar map was submitted 
1 Vol. 1. at 4. The map submitted herein is slightly different from the previous man in that 

bv "' '"'. ' '" 'y '"^""^"^ R^il Link responsive application, the actual lines descnbed 
III trackage rights, and the acmal competitive analvsis subm.tted in KCS-33 Vol 
lir̂ e fr u ' P'̂ P"'̂ '̂  d'vestiture of o.,e of the parallel lines between St. Louis and Houston; the SP 
v t t o r i r V ^ ? ' "^ f^^'" Brownsville via Flatonia and ^iLiuria. K.LS-33. Vol. I at 2-6. 
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9 
routes with ever. BNSF̂  single-line route Funher. many of the lines that KCS proposes for 

divestiture are scheduled to be abandoned, and none are scheduled for upgrade under Applicants' capital 

mvestment program. Finally, divestin-re of these lines will not affect Appl.cants' ability to consolidate 

overlapping ftmc.ions and achieve the economics inherent in elimination of duplic uive functions. 

KCS will also show that Appi- ;ants' reliance upon die BNSF/CMA Agreement'' insufficiem m 

light of the economical and operational disincentives that w.ll prevent BNSF from being an effective 

competitor. Similarly. Applicants' proposal for saddlmg the Board with oversight of this proceeding 

is both economically and practically unworkable. 

KCS's "Comprehensive Solution" is the tme fiee ma.-ket solution that both benefits shareholders 

and preserves the puhHc mt.rest. The Comprenensive Solution ameliorates competitive hamis, retains 

all service benefics, and r rovides UP/SP with the vast majority of the benefits they project for dieir 

merger. The BNSF/CMA Agreement mitigates only a marginal ponion of competitive hamis and 

substitutes constrained BNSF service for unconstrained SP ..rvice and price competition. 

I f x i P E T n ^ v h ^ ' v ^ ^ ^ ^ ^ ^""^'^ ^ " ^ POTENTIALLY HAR.MFLT. 
^ H F ^ y y . R ^ l l ^ ^ ^ "^"^ ^ ' ^ ^ ' ' ^ ^ ^^"^ TO -MITIGATE THOJE EFFECTS 

The applicable statutory provisions diat govem diis transacdon are coddled at 49 U.S.C. 11341-

51. "The Act's single and essemial standard of approval is diat the Commission find the [transaction] 

NrJh T^^ii n '^'•^^'^'^ ^> ^'^^ "''^'g^'" the BN and d:e ATSF See Burlington 
i " -Merger - Santa Fe Pacific Co^'^chZ 

topeka <& S< ma Fc Ry ., Finance Docket No. 32549 (ICC served Mar. 7. 1995). 

agreLie '^.y^' lLBtsF^'i / ' , ' ^'^Pf^'^^ hamis created .y the merger. Applicants rely on their 
a? Lmenr collectively refened to herein as "the BNSF/CMA Agreement." The original 
m n S B N " I TZ'^'- S'̂ P̂ '̂ '̂ b̂er 25. 1995, and supplemented on November 18. 1995 

S P - a f ^ s ' l i ^ ' T n ' ' T ' ' ' ' ' ' ' ' ' "^ '̂̂ ^ ^"'̂  ' ' ' ' -«^her 530 miles of track, 
of Z , 7 J Subsequemly. the Agreement was again amended on Apnl 18. 1996 by vinue 

" C ^ " : T V P : S i9X*"cMA'f' "'^^"^'^^^ M.nufLr.rs Assoc.atL Z 
lines from H ? LJP/SP-219. The CMA Agreement granted BNSF access over both UP and SP 
'nes from Houston to St. Louis, adding more than 1.000 miles to the trackage rights covered. 
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to be -consistent with the public interest.' 49 U.S.C. § 11344(c)." Missouh-Kansas-Texas R. Co. v. 

United States, 632 F.2d 392. 395 (5th Cir. 1980). cert, derwd. 451 U.S. 1017 (1981). See also Penn 

Central Merger Cases. 389 U.S. 486. 498-409 (1968). In detemi.ning whether a transaction is in die 

public .merest, die legislative history of the statute, prior precedents, and the Commission's own policy 

statement for proposed railroad consolidatio.-s all require the Board to give considerable weight to the 

competitive effects of a proposed merger. 49U.S.C. § \l344ib)( I )(¥)-. McLean Trucking Co. v. United 

States 321 U.S. 67. 87-88 (1944); md Northem Lines Merger Cases. 39 i U.S. 491. 510-513 (1970). 

Because "̂ is merger is of unprecedented proportion, the Board has a he-ghtened obligation to give strict 

scmtiny to tbe claims advanced by Applicams and to carefully consider hamis to competition. 

Since the passage of the Staggers Act.^ the Commission has consistently applies, the principles 

established in the above cited cases by emphasizing the need to protect the public from any hamiftil 

effects or competition resulting from a proposed rail merger. In the Commission's general polic, 

statement on rail consolidations, Railroad Consolidation Procedures. 363 LC.C. 78 (1981). codified 

at 45 C.F.R. 1180.1. the Commission noted diat die "consolidation of two earners serving the same 

market might be contraiy to the public interest despite the potential efficiencies that mav be gained " 

49 C.F.R. I180.1(c)(2)(emphasis added). This was confirmed in UP/MP:^ 

[ojur analysis of the potential hann from a proposed consolidation focuses on two 
impacts highlighted by the statutes and policies discussed above: any reduction in either 
intra- or intermodal competitio.i wh-rii ^oula likely result from the consolidation; and any 
harm to essential services provid.̂ d by . -ripeting carriers. 

In Santa Fe Southem Pacific Corporation-Control-Southem Pacifi. Transportation Company, 2 I.C.C. 

2d 709 (1986) ("SFSP"). ihe Commission again emphasized that "the effect of a transaction on 

Staggers Rail Act of 1980. Pub. L. 96-448. 94 Stat. 1931 (Oct. 14, 1980) (Staggers Act). 

Cn I /^"T" ^"^"-^^ Corporation. Pacific Rad System, Inc. and Union Pacific Railroad Companv -
n a l T , " ^ ' " ^ " ^ P '̂̂ ^fî  Corporation and Missouri Pacific Railroad Companv. 366 I.C.C. 462 486 
(1982) (emphasis added). 
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competition is a critical factor in our consideration of die public interest" Id. at 726 (emphasis added). 

The ICC Tennination Act of 1995, Pub. L. No. 104-88. 109 Stat. 803 (1995) amended section 

11344(b)(1)(E) to broaden the role of competition by requiring the Board to consider the competitive 

effects of the transaction on the entire natic \al rail system, not just "in the affected region." H Rep. 

No. 104-422. I04th Cong.. 1st Sess. 191 (1995). The Staggers Act and the ICC Temiination Act thus 

refiect an explicit directive that the Board give great weight to the need to preserve competition when 

considering a major rail merger. 

Accordingly, it is clear that the legislative history, prior precedents, and die Commission's own 

policy statements establish that competition, and not efficiency, should be afforded the greater weight 

in determining the public inierest standard. In determining whether the merger is in the public interest, 

the effect on competition should be the "critical" factor that the Board considers. In parallel mergers, 

such as this one (no parallel m -rger previously considered by die Commission has ever been of diis 

magnitude), this burden is heavy: 

[AJs the Commission wamed over five years ago in its Merger Policy Statement, parallel 
mergers are not favored where there are no other competing railroads. See Merger 
Policy Statement. 363 I.C.C. 784. 791 (1981). The burden ô ' demonstrating that such 
a merger is in the public interest is a heavv one, and must be bome on rhe shoulders of 
substantial evidence, not in terrorem legal argument. 

SFSP, 2 LC.C. 2d at 833 (1986)(emphasis added). The presumption is diat such mergers are highly 

disfavored, and it is Applicants' burden to establish that the merger is in the public interest .\pplicants 

herein have failed to carry this burden. 

II. AS PROPOSED, THE UP/SP MERGER VVILL BE EXTREMELY ANTICOMPETITIVE 

The issue in 'his proceeding is not whether the merger of the UP and the SP would be 

anticompetitive absent conditions: it will, and Applicants fully acknowledge the need to address die 

anticompetitive problems created by this merger. UPSP-230 at 11-12. Instead, the competitive issues 

m dispute are (1) tt.e scope of diose competitive hamis and (2) which solution will best resohe die 
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admitted competitive hanns. Applicants' narrow definition of competitive hann is not supported in the 

comments of any govemment agency, shipper group, or other independent party. On the other hand. 

KCS's definition of competitive hami was confinned by many independent parties. 

A. Ihe_Proposed Transaction ŴiH Result In A Significant Number Of "^-To-1 Shippers" 
That Are Not Granted Access To The BNSF Who Will Incur rompefir.v. H.m. 

The revenues from shippers that will have their competitive options reduced from 2-to-l is 

disputed A comparison of the revenue calculations of KCS. DOJ. shippers and Applicants reveals a 

range from S2.6 billion to S796 million: 

$2.0 billion'' 

DOJ $1.5 billion'" 

SHIPPERS $2.6 billion" 

APPLICANTS S796 million'^ 

While Applicants may quibble with the methodologies employed by the other p ..ties, one fact 

is clear: Applicams have sigmficantiy understated the amount of "2-to-l" traffic that cun-enfy benefits 

from independent UP and SP competition. Applicants have attempted to remedy some of this "2-to-l" 

' KCS-33. Vol. J. V.S. Grimm at 151. 

DOJ-8. V.S. Dr. W Robert Maiare at 1. 9-15. The analysis by Dr. Grimm and Dr. Majure 
was conducted independently, with some varying assumptions, but reached very consistem conclusions, 
both used a comdor analysis, as opposed to the poim definition of competition argued by the 
Applicants. Grimm's geographic areas were BEA pairs. Majure used BEA pairs for some 
commoQities. and SPLC4 pairs for others. Majure employed a screen and eliminr ed from consideration 
certain commodities; Dr. Grimm did not use such a screen, but provided a summary table of 
commodities/distances for both 2-to-l and 3-to-2 traffic. 

NITL-9 at 24, Exhibit TDC-IB and IC. V S. Crowley 3. at 9-10. 

UP/SP-230at 110; UP/SP-231. R.V.S. Peterson at 26-27; Er .̂ta UP/SP-240. The S796 million 
gure represents the amount of 2-to-l point traffic for which BNSF r.,ay compete under the BNSF/CMA 

Agreement. There is another S206 million of such 2-to-l point traffic for which BNSF will gain access 
J h"" ^^^'^^ ^x'̂ 'usive control at origin or destination. Applicants do not 

"nsiaer tnis S.06 million of traftlc to be tme 2-to-l poim traffic. UP/SP-231, R.V.S. Peterson at 27. 
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Figure 1 .1 
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Figure 1.2 
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hann by graming BNSF an extensive set of trackage rights at what Applicants consider "2-to-l points." 

fhis would give BNSF access to only S796 million of the 2-to-l traffic. Even if BNSF wins the bids 

for ail of die $796 million in 2-to-l traffic (as defined by Applicants), the other 2-to-l shippers, i.e.. 

those not included in Applicants' definition, would lose the benefit oftwo can-ier competition as a result 

of the merger. In fact, based upon Dr. Grimm's methodology, only abou' S500 million of 2-to-l 

shipper revenue will receive access from BNSF under the BNSF/CMA Agreement. T.M-34. R.V.S. 

Grimm at 12. 

Rega-dless of which calculaLons the Board adopts, it is clear that the amount of traffic revenue 

that will be subject to a rail monopoly is significantly greater than either the BNSF merger or the failed 

SF/SP merger. As Figures 1.1 and 1.2 reflect,'^ die 2-to-l impact of the proposed UP SP merger is 

7 times the size of the BNSF merger and almost twice the size of the rejected SF/SP merger. 

B. The Proposed Transaction Will Result In A Significant Number Of "3-Tr.-2 Shippers" 
That Are Not Gramed Access To BNSF And Who Will Suffer Competitive Harm 

In addition to the "2-tc-r' impacts of this merger, the merger will also result in shippers in many 

markets throughout the West (and for traffic originating and terminating in Mexico) losing the benefit 

of three railroad competition. The 3-to-2 impacts of this merger are enormous. 

As with the 2-to-l traffic. .Applicants have vastly understated the amount of 3-to-2 traffic, and 

die BNSF/CMA Agreement does not even attempt to address the anticompetitive effects upon shippers 

Itxated at these 3-to-2 points. 

Rc t ' f t • P ^^^^^ figures are substantially equivalent to those submitted by Dr. Grimm. KCS-33 (Highly 
B l l ' to -̂ Grimm at 158 and 190. which were based upon the 100% traffic 
K;kp,^P^s. They have now been slightly modified to allow public disclosure and to refiect Applicants' own 

J^quamification ofthe 2-to-l points as refiected in UP/SP-230. R.V.S. Peterson at 26. 

fer '̂ PP'̂ ^̂ '̂ 'ts have not challenged the fact that ,he competitive harm in this proceeding greatly 
jWceeds that projected hi the SF/SP merger. v'...ch was characterized by Applicants' own witness. Mr. 

rber, as a deal diat "would have choked off an enonpous amount of competition. " Barber Rebuttal 
at 46. 
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KCS 

DOJ 

Applicants 

S5.1 billion'-' 

S4.75 billion'" 

S2.14 billion" 

C. The Proposed Transaction Will Result In Significantly Higher Rates To Shippers 

The reductions in competition discussed above will significantly raise prices to shippers.'** This 

conclusion was confimied by the Department of Justice-the only party in this proceeding to submit a 

comprehensive econometric smdy focusing on grain products. Dr. Majure specifically conducted his 

study to "test the robustness of MacDonald's finding." DOJ-8. V.S. .Majure at Zi. Dr. .Majure's 

analysis confirmed Dr. MacDonald's findings. He found price increases from 9.17% to 10.9% for 

'- KCS-33, Vol. I . V.S. Grimm at 193-194. Figure based upon 100% traffic tapes of UP, SP. 
BNSF, KCS, and 1994 Waybill Sample for other railroads. Figure was rounded for purposes of public 
disclosure. 

'" DOJ-8. V S. Majure at 29-30. 

UP/Sr̂ -230 at 173-180; UP/SP-231; R.V.S. Peterson at 24. 

It is well settled that the reduction in competition in 2-to-l and 3-to-2 markets would significantly 
raise prices to shippers. Unlike the analyses done by Mr. Peterson and Mr. Bernheim. the following 
smdies went through a rigorous critiquv' process whereby such studies were scrupulously reviewed 
before publication: L.evin, Richard, "Railroad Rates. Profitability, and Welfare under Deregulation." 
Bell Journal of Economics, Spring 1981. pp. 1-26. Grimm. C . Horizontal Competitive Effects In 
Railroad Mergers. Research in Transportation Economics. Vol. 2. Theodore Keeler. editor. JAI Press. 
1985. pp. 27-53; McDonald. J., Competition and Rail Rates For The Shipment Of Cum. Soybeans, and 
Wheat. Rand Joumal of Economics. Vol. 18. 1987; McDonald. J.. Railroad Deregulation, Innovation, 
and Compention: Effects Of The Staggers Act On Grain Transportation. Joumal of Law and 
Econcuucs. Vol. 32. 1989, pp. 63-95. In the latter smdy. McDonald notes: "Competition among 
railroads has a statistically significant, fairiy strong effect on rates. More competitors, as measured by 
RRCOMP. are associated with lower rates." See aiso. Winston. C , Corsi. T.. Grimm. C . and Evans. 
C , rne Economic Effects of Surface Freight Deregulation. Brookings Instimtion. Washington. D.C. 
1990. and a follow-up article. Gnmm. C . Winston. C . and Evan. C . Foreclosure Of Railroad 
Markets: A Test of Chicago Leverage Theory. Joumal of Law and Economics. Vol. 35. 1992. pp. 295-
310. The.se smdies all focused on the rail industry and were published in highly reputable academic 
joumals or as monographs. 
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railroad traffic going f-om 3-to-2 and increases of 19.4% for markets going fiom 2-to-l.'"* Based upon 

this analysis, the Depar ment of Justice has estimated over S800 million of harm to shippers in the 

form of increased prio>s Id., at 36 Furthermore, based on Dr. .Majure's estimated price 

increases from 2-1 and 3-2 traffic applied to Dr. Grimm's assessment of 2-1 and 3-2 volumes, 

shippers would suffer over $L2 billion per year in price increases. 

The view that shippers will face price increases as a result of the merger was also confirmed by 

KCS witness Grocki (KCS-33. Vol. I at 113-114; Vol. I I , V.S Grocki). who performed an anal> îs 

based not on die econometric ev>dence. but rather upon shareholder value and the share price that UP 

is paying to SP. Based upon Applicants* claimed "synergies" between UP and SP. Mr. Grocki found 

UP was paying a "premium" above and beyond the true worth of a wholly intact SP to the UP.-" This 

premium must be "made up" from some source. The likely source will be through increased margins 

on existing business-in other words, through increased prices to shippers. Based purely upon this 

financial analysis, such "increased margins" for UP could translate into 21% price increases for 

shippers. KCS-33, Vol. I I . \ ' L'. Grocki at 340-45.-' 

'•̂  Dr. Majure's analysis was based upon using SPLC-6's for the geographic market. Using 
BEA's. the price effect of going from 3-to-2 is 13.8% and 24.7% for 2-to-l traffic. DOJ-10. Errata 
for DOJ-8, V S. Majui.'. at 36. line 5. Multiplying these effects by KCS's S2.0 billion 2-1's and $5.1 
billion 3-2's totals S1.2 billion in estimated price increases. 

'° The fact that UP was paying a premium to SP was confirmed by Mr. James A. Runde. a 
financial analyst employed by SP. who stated that UP's offer was "at die high end." Runde Dep. at 

^ Mr. Rebensdorf criticizes Mr. Grocki for rejecting "other standard means of establishing the 
value of business." UP/SP-231. R.V.S. Rebensdort' at 34. However. Mr. Grocki used the Discoum 
Cash Flow approach. This approach is widely supported in the literamre as the most appropriate means 
of valuing a business. M. . Rebensdorf also criticizes Mr. Grocki for using UPC's and SPC's historic 
working capital levels rather than the railroads' working capital. UP/SP-231. R.V.S. Rebensdorf at 34-
35 However, if one consistently applies UPRR and SPRR working capital relationships to the same 

\ ftlf^^^'^ Grocki conducted, the value of the SP (at a 12% weighted average cost of capital) drops 
:V from die $21.27 contained in Mr. Grocki's verified statement to $20.00. A reduction in value of 

(continued...) 

- 8 -



# 

Li The Hami To Shippers Is Not Outweighed Rv Alleged Efficiencies 

A strict baianjiiig test, weighing the a'ieged efficiency gains or net bem Its" against die $. 

million - $1.2 billion in hann to shipper',.-̂  would result in denial of rhe proposed transaction. 

Considering thai Applicants -Aso have significantly ovpr.iaied the net benefits and efficiency gains diat 

would ic-ult from the merger the transaction fads the balancing test even more. KCS witnesses 

O'Connor and Darling show th- mt-ger would not achieve the estimated net benefits. Their analysis 

shows that Applicants will be able to achieve net bene'" n̂ the range of $435 million at most, 

significamly less than the $750 million claimed by Applicants. KCS-33. Vol. I at 87-89; Vol. I I . V.S. 

O'Connor/Darting. O'Connor and Da ling's analysis is consisi_mt with three indep^ndem smdies done 

outside the context ofthis merger pr needing, wh-ch found that most benefits were eithei never achieved 

.comin-'ed) 
approximately 6%. Similar reductions in value occur at other weighted average costs of capital 
Fherefore. Mr. Grocki coascrvaiively and corrc.dy u'.ed Upr and SPC s working cipital relationships 
m making h.s c^mstments. Mr. Rebensdorf also alleges diat the cash flow forecast Mr. Grocki used 
differs suhstamia. y from tho.e of CS First Boston and that his use of "cash flows beyond the 
forecast period are well below that used by CS First Boston". Id., at 34-55. These statemems are 
simply incorrect. 

- Applicants claim the ret benefits to be approximate'y $750 million per year after vear 5. UP/SP-
22 8. Vol 1, Exhibit A. Even if sucn benefii*: did in fact occur. Applicams have made it clear that 
Uicy "hav e no specific plans regarding tiie p.a-.mrough to particular shrppers of cost savings attributable 
to die UP/SF merger." UP/SP-33. Respo.v,e to KCS Inten-ogatory No. 33. Accordingly, to die extern 
there are benefits in the fonn of cost savii js, such benefits are purely privat .- benefits'and are noi in 
the public interest. 

' Although econom.ists may differ on whether the $800 mdiion to $2 billion in revenue transfers 
from shippers lo UP/.̂ P in the form of increased prices is tmly a net hann to the pubiic interest, die 
<-ommission has ma .e it clear diat i . considers such weaidi transfers hannmi to the public: 

Revenue transfers that result in - ûced competition, tne exLciio.- of monopoly profits, 
and the reduction of effir-iert transportation services reflect pi .'ate benefits harmful to 
the public. 

2 I.C.C. 2c' at 725(1 986). 
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or were the result of overall industr> improvement; such as productivity gains.-' Applicants' witness 

Hanni;.n-s testimony regarding the difficulty of implememing "significam productivity gains." (UP/SP 

232. R.V.S. Hartman at 15) acmally supports KCS's criticisms with regard to the difficulties of tiying 

to impute productivity gains and other benefits solely to mergers. .Significamly, UP's Mr. Peterson 

acknowledged that, "[iit is simply not possible to isolate merger benefits from odier changes in any 

quantitative way." Peterson R.V.S. at 218. 

Similarly, while UP/SP witness Kauders' analysis appears at first gl?nce to com-'diet ihe O & 

D and R L. Banks studu s. he looks at the third, seventh, and eleventh years follov/ing oniy tne 

UP MP WP merger, while the Cinks smdy examined only the second and fourth years following ah 

mergers.The long time period used by Kauders confuses merger effects wkh long tenn instimtional 

changes brought about by deregulation.-* 

-li 

Analysis of N&W-Wabash-Nickel Hlate Me-ger. Prepared for Fer'eral Irailroad Administration 
by Gellman Research Associates. December. 1977; A Prospecms for Change in the Freight Railroad 
Industrv'. A Preliminary Report by the Secretary of Transportation. U.S. Departmem of Transportation 
Washington, D C , Octoî er 1978; and R.L Banks & Associates, Inc./KPMG Managemem Consulting. 
Rudv.cr: '̂ ie-ger Initiatives: The U.S. Experience. A Report to the Ontario [Canada] Ministry- of 
Traiisportation. 84 pg., plus Appendices A-D (Maich 1995). The fact that mergers do mn alwavs 
^ hieve their claimed benefits is also confinned by '/lUdies perfonned for industries other than the rail 
uiuustry. Scherer and Roth, Industr. al Market Structure and Economic Performance. (Houghton Miflin, 
Boston M.\ 1990) at 172 ("The question reiiiains how well did acquiror's do with the companies they 
acquired after the mergers were consummated . . . . The picmre tbat emerges is a pessimistic one: 
WiJespread failure, considerable meaiocrity and occasional successes.") Id. at '74. ("'̂ o sum up, 
statistical evidencf supporting the hypothesis that profitability and efficiency increase following mergers 
ts at be.̂ t weak. Indê -d the weight of the evidence points in me opposite direction: efficiency • , 
"^uced on average follow": .-..erger."). 

This is consistem wiih 49 C F.R. § 1180.9(b), which provides that the relevam time period for 
•atysî  IS that interval during which the operating plan is implemented. 

1 Most of the benefits achieved by the railroad industry in the post-Staggers Act period were a 
I in the industr) due to deregulation and not the result of mergers. See KCS-33, 

^ V.S. Grinmi at 153-160, V S, O Ccmnor/Darting :.t 266-295. 
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Importantly, the notion that this merger will not achieve all of its claimed benefits was confimied 

by the Umted States Depanmem of Justice. Dr. Uunts R. Christensen on behalf of tiie DOJ found that 

.Applicants' calculations of merger benefits improperty included: (a) efficiencies that the rail industiy 

as a whole would achieve over the next five >ears; (b) private benefits that may be realized by 

Applicams but will not inure to the benefit cf the public; and (c) benefits that UP and SP could obtain 

without merging. DOJ-8, V.S. Christensen at 3. Dr. Christensen concludes that the benefits of this 

merger may be anywhere from as low as $73 million to as high as $504 million. Id., at 37-38. 

This merger thus will result in significant price increases to shippers m the range of $800 million 

- $1.: billion per year while achieving efficiency gains of $73 to $504 million per year. Accordingly, 

even if the Board employs the strict balancing test advocated by Applicams. the merger as currently 

crafted must be denied. 

The Proposed Tran.saction Wiii Result In A Duopoly In The Fnrire Westem United .Stare. 

The Board should be mindful that it has an obligation to consider the cross-over and cumulative 

effects of the proposed transaction in light of the effects created by die BNSF merger. 49 C.F.R. § 

I 11 SO. Kg); Decision No. 6 at 5. See also BNSF. Decision No. 38. slip op. at 57-58. BNSF, Decision 

No. 39. slip op. at 6-7. If the proposed merger is approved, BNSF and UP/SP. joimly. will have 

I control over virtually all ôver 90%) rail traffic in the entire Westem United States. The amount of 

market share that would be controlled by these two railroads if die merger is approved was graphically 

illustrated (by BEA) i i KCS-J3. Figure 8,1. V.S. Grimm at 197 (KCS-33) and is reproduced on the 

jnext page. 

Furthennore. if this merger is approved, leaving only two railroads in the Westem United States, 

'e Board will have precluded the possibility of ever having three transcontinental railroads because it 

'ould have set the stage for a duopoly throughout the emire United States. As Mr Krebs only recemly 
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Figure 8.1 
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confimied in a May 3, 1996 article in the W.ASHINGTON POST. BNSF is interested in acquiring an 

eastern canier. 

If Krebs should go for Norfolk Southem and succeed. Union Pacific [meaning die 
merged UPSP] and CSX likely would be forced to fonn a transcontinental lî ik in 
defense. Analysts question whether Conrail could then hold out as a much smaller 
regional railroad, and say its lines likely would be divided between the two giants. 

Phillips. Man With a One-Track Mind. Burlington Northern-Santa Fe President Hopes to Engineer First 

Transcontinenial Line. WASHINGTON POST. May 3. 1996. IB.- Mr. Krebs' prediction of 

iranscominemal railroads was reaffimied in his deposition. Krebs Dep. at 20-23. In contrast, and in 

a bit of irony. UP's Presidem. Mr. Dick Davidson, recemly asserted that without the merger there 

remains a possibility for three transcominental railroads.-'* Tne Board's decision in this proceeding 

thus will have far reaching implications, and if there are only two railroads in the emire United States. 

die stage would certainly be set for reregulation of the rail industry. 

III. A SUBSTANTIAL PORTION OF THE SHIPPING COMMUNITY REMAIN OPPOSED 
TO THE MERGER vS PROPOSED 

Applicants cite to die 1,300 or so shippers that support the merger. This support is small given 

die fact that Union Pacific and Southem Pacific contacted over 3.500 shippers-*̂  in an attempt to obtain 

-hipper support. Thus, more than 50% of the shippers contacted did not provide a statement. 

See also Parke. NIT League spums UP overtures on SP merger, sticks with call for divestiture 
TRAFFIC WORLD. May 27. 1996 at 24. 

uhree 

Id., at 25 (Davidson stated that denial of the merger would put pressure on SP to link up with 
Eastem canier which would then create pressure on UP and BNSF to do the same diing "creating 

transcontinental systems."). 

" Applicants' Document Nos. C14-000001-000161. C14-100001-100077. 
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Considering that UP and SP serxe in excess of 12.000 shippers.- only a small fraction hase provided 

support statements. 

Ô  the 1.300 "pro merger" statements that were provided, very few were from chemical or bulk 

commodity shippers located in the Housion to St. Louis and Houston to New Orleans corridors. Most 

importamly. many of the 1.300 statements that were provided are conditional statements. /.... suppon 

for the merger if appropriate competitive conditions are maintained. The evidence in this proceeding 

also shows that Applicants offered shippers long temi contracts or price breaks in exchange lor giving 

letters of support (e.g.. HC45-003923). and many shippers are afraid to ;,peak out against the transaction 

for fear of "retaliation." CCRT-4 at 2. 

On the other hand, a broad range of shippers are adamant in their opposition to the merger 

unless the Board imposes certain conditions. This opposition includes the NIT League, which represents 

over 1.400 shippers, which again recemly rejected the merger by a vote of 46 to 9. '" The S..ciety of 

die Plastics Industry, which has over 2.000 member companies. likewise recently reiterated -o Union 

Pacific its opposition to the merger unless there is a divestimre of tracks in several key cortidors. which 

condition was also requested by NIT League.'-

Agriculture groups also fimily advocate that conditions, other than die BNSF/CMA Agieemem. 

be imposed on the merger. These include the American Fami Bureau, the National Grange, The Texas 

Farni Bureau, the National Fanners Union, the Kansas Farni Bureau, die Enio Oklahoma Foard of 

-B-fannrovimr'! T " r ^ ^ T ^ ^ ' ' ' perfomied by Snavely. King utilizing the 100% traffic tapes, there are 
.approximately 12.000 shippers between the two earners. KCS-33. Vol. I . at 46. 

|GOMMErct May'^^O^^Tm "^''^"^ ' " ' '"^ ^^'''^^'^^ 

' A c h l r l f ^ ^ V ' T ^'" '^ ^ Thomas, Presidem. The Society of the Plastics Industry. Inc. to Mr. 
h ' l m '̂''̂ sident and Chief Operating Officer. Union Pacific Corporation, dated May 
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Tr.-ide. toeether with smaller, but not insignificant groups, such as the Colorado Fami Bureau, the North 

^ f ^ m '̂̂ '̂ '̂̂  f"^"" Growers Association, the Texas Wheat Producers, and the U.S.A. Rice Federation. 

Individual shippers also have voiced opposition to the merger as curremly crafted. These include some 

of UP s largest shippers such as. Dow Chemical. Entergy. Shell Chemical. Phillips Petroleum, Union 

Carbide, Fonnosa Plastics, Farmland Industries. International Paper, Kimberiy Clark, Monsanto, 

Montell Plastics, FINA Od and Chemical. Certainteed. Arizona Chemical and Quantum Chemicals. 

Smaller shippers also have voiced individual opposition or in some cases have banded together in a 

coalition. For instance, the Coalition for Competitive Rail Transportation submitted comments and 

close to 300 letters from large and small shippers from 29 states; other coalitions include the Mountain 

Plains Shippers Association, the Westem Shippers Coalition and Westem Coal Traffic league, all of 

whom filed comments on behalf of their shipper members opposing the merger as currently designed. 

Thg amount of shipper ipposition is overwhelming and cannot be ignored." 

IV. THERE IS A COMPREHENSIVE DEVESTITURE SOLUTION .WAILABLE TH.\T 
SIGNIFICANTLY REDUCES THE CO.MPETITIVE HARMS, ALLOWS APPLICANTS 
TO .MAINTAIN THE .MAJORITY OF THEIR PUBLIC BENEFITS, PROVIDES AN 
ADEQUATE RETURN TO SHAREHOLDERS. .\ND PRESERVES JOBS 

Applicants adroit the existence of competiuve harm, at least with respect to 2-to-l point shippers. 

and in order to resolve those harms, they have requested the Board to impose the BNSF/CMA 

" Numerous small towns, counties, and communities also have expressed their opposition. These 
panies. such as the Town of Eads. Colorado, or the cities of Hoisington and Wichita. Kansas, depend 
upon rail service as a way of getting their products to the market and as a means of attracting new 

^s|v '̂̂ '̂ """̂ ''̂  growth. Without rail service, it is highly unlikely these communities can continue to be 
' L . ^ viable economic entities. Even for those small shippers who will retain rail service, juch shippers will 

now be served by a large, unresponsive, dominant railroad with little concem for such shippers, who 
will give shippers a choice-ship in large quantities or we will not accept your order. As a result, 
economic development in these small towns will be stymied, and they " -ll lose the ability to attract new 
economic growth. Approval of the merger as currently proposed is a slap in the face to these shippers. 
See Comments of the Joint Snippers Coalition. JSS-1; Joint Brief of the Kansas-Colorado-Oklahoma 
Shippers Association in Opposition to the UP/SP Merger and Statement of Enid Board of Trade in 
•Opposition to the UP/SP Merger. 
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Agreement as a condition to the merger. '̂  The BNSF/CMA Agreement does not ameliorate the harni 

^^^Ip to competition. '̂ while divestiture would allow Applicants to maintain most of their efficiency benefits 

in all major comdors. including all of the single-line benefits, and protect shippers from competitive 

harm. 

A. Applicams Would Be Able To Mainr.-un Th,»ir ri-,imed Benefits Even If Paiallel And 
Duplicative Lines Are Livested ~ ~ 

Applicams claim that divestimre "would sharply reduce service quality for shippers, undennine 

the efficiencies of the merger . . cause a pervasive decline in rail service and a loss of public 

benefits." UP/SP-230 at 3-4. Most, if not all. of / pplicants merger benefits to shippers is in die fonn 

of new and improved single-line service, including a $1.3 billion line and coaidor upgrade program. 

Most, if not all, of the merger benefits accming to Applicams are in the fonn of savings from 

consolidating labor forces, administrative functions, operations, and other such overhead expenses. Id . 

at 239; Salzman R.V.S. at 14. Ex. DWS-1. These benefits can be maintained, even with divesmre. 

KCS agrees with Applicants' statemem that "[n]o one disputes that a UP/SP system will provide 

shippers with shorter, more efficiem routes throughout the West." UP/SP-230 at 53. Applicants list 

diese "shorter, more efficient rates" as occun-ing in the following new and improved routes: the 1-5 

Con-idor; Califomia to the Gulf Coast; Califomia to Dallas and .Memphis; Northem Califomia to the 

Midwest; Southern Califomia to the Midwest; Pacific Northwest to Texas; Colorado and Utah coal to 

die Midwest; the Kansas City Bypass; and Califomia to Laredo. UP'SP-230 at 52-57. The following 

Because BNSF has not submitted an operating plan, does not yet know the scope of the 2-to-l 
^ pomts has not yet detennined how it will utilize switching, and the Agreemem has numerous 
Fthe RMVR '^^^ ^^^^ adequate record on which to detennine whether or not 
lA ^^^^^"^^ Agreement acmally does resolve the competitive hanns. See KCS-57 and KCS-58 
iccordingly. the Boa:d should not consider that Agreement, but instead, the Board should base its 
|«ecision on the only evidence that has been thoroughly submitted and debated, i.e.. the competitive 

laence, which compels denial of the merger or approval with significam divestimre ordered. 

" See discussion at pp 22-30. infra. 
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• maps graphically illustrate that divestimre of lines contained withm the proposals set forth by KCS and 

^ ^ i p Montana Rail Link would in no way impact the single-line benefits of the various corridors listed above. 

} Another claimed benefit of the merger is the fact that Applicants will spend $1.3 billion to 

_ upgrade SP facilities, assemble more direct routes, build new tenninals and yards, and improve service, 

j UP/SP-230 at 51-59; 230-236; 249-254. However, an examination of the geographic distribution of 

the Applicants' capital improvemem plan clearly reveals that Applicants intend to focus their efforts on 

the Pacific Northwest. West and Southwest (excluding East Texas), and not on the Midwest and East 

Te.xas, e.g., the Houston to St. Louis Comdor. KCS-33. Vol. I . V.S. O'Comior/Darting at 359-62. 

The final map clearly illustrates this fact.'" It is clear thar rhe lines proposed bv Annlicanrs for rheir 

capital investment program are in no way impacted bv the divestimre snlnrinn 

Finally. Applicants' propose the consolidation and elimination of many purportedly redundam 

or duplicative :̂ .ctivities and facdities. By eliminating duplicate administrative, legal, and managemem 

functions and consolidating or closing many activities and facilities that are simated at points that would 

become common to the new railroad. Applicants project costs savings of approximately $310 million 

per year." The divestimre proposals would not prevent Applicants from eliminating duplicative 

management, administrative, and other such functions and duplicate equipmem. and Applicants still 

would be able to maintain all of these savings. It is therefore apparem that divestimre wil! preserve the 

UP s map was published in the March 25. 1996 TRAmc WORLD at 21. showing where the 
i KCS^rv"^r ''"'^ ""̂ '̂̂ ^̂  improvement programs were to take place. This map was reproduced in 
f i n MPr • . l ; ""^ "^ '̂••^ying UP's own map over a map depicting the lines that are described 

"1 MKL s and KCS's proposals. KCS was able to reproduce the map on the next page 

lAnrMi. " '̂̂ '̂ •"g a" the non-labor savings (except car utilization) projected in 
IgPP cams summary of benefits chart. UP/SP-22. Vol. I , at 93. Divestimre would also allow 
Knefus ^ significant portion of all of the other benefits, listed in the summary of 
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Both UP/SP and BNSF 1-5 Corridor Routes Still Available 

Oakland 



Major Corridor Upgrades Propos.-d By UP Are Not Affected By Divestiture 

Divesti ture/Trackage Rights 
hRL and KCS F jposils 

UP's Proposed Major Corr idor Upgrac* s 
(Source: Union Pacific Railroad 

TrafHc World, March 25, 1996, p. 21) 

UP/SP ( " ^ ^ ^ L i n e s 

UP's Proposed Major C i mdor Upgratfes 

Ic -a Jct . L A CO A v r n d a k , via Kinder El Paso. T X t o Topeka. KS Denver, C O t o Topeka. KS 

Ft. Word. . TX to h ;»-ingtcn. KS El Paso. TX to Colton. CA Aii..-MI. • to Weso. N V 

H, ^ vorth. TX to fiig Sanriy. TX B Paso. TX to f t . W o 



benefits of diis merger, i.e., the single-line benefits to shippers, the new routes, the con-idor and capital 

upgrade programs, and the elimination of duplicative managemem and administrative functions. 

The divestimre plans call for tne divestitur.- of parallel and duplicate lines. Such lines are not 

the lines Applicants wili use for new single-line routes or on which major upgrades are plamied. and 

some ofthe lines in fact are scheduled for ahandonment. .Accordingly, despite Applicams' claims that 

die divestiture plans by KCS and MRL wUl •balkaiuzc' the rail systems in the West, the divestimre 

elat^^ll.allow Applicants to preserve single-line benefirs „nd thus improve service to shinpersl on 

every sn.̂ le route listed bv Applicants a^jdwill allow Applicants to compete, via sinHp-lin. rnnr.., u.i,h 

every BNSF sino|e-line route... TheJ)enefiti.oXih.eji^ bv the shippers who support the merger 

.wjlLbelujly pres-rved if divestimre is ordered. Indeed hundreds of miles of the lines included in 

MELlsoT KCS's divestiture plans are scheduled for abandomnem under Applicams' nian and none .re 

:cliedu.'ed to he upgraded. 

^ Divestimre Is Consistent With The Board's I.egal Standards Fn, Tmp.̂ .ina r..n^innc 

Congress recognized divestimre as a viable condition in die ICC Tenr..iiaiion Act (the "Act"), 

|, Conditions involve the exercise of the Board's power under former section 49 U.S.C. 11344̂ c) and are 

^specifically directed at resolving hann related to a merger. The Act elaborated on die conditiomng 

|udiority contained within this provision to make it explicit that '[tihe Board may impose condit.oas 

Jveming the transaction, including the divestimre of parallel tracks " (emphasis added). While die 

'• always had the authority to impose divestimre. it vas rarely, if ever. Imposed as the remedy. By 

ng this language. Congress elevated divestimre as a valid remedy, equal to trackage rights.̂ * 

Because conditions generally tend to reduce the bene.-..s of a consolidation, they are imposed 

• where certain criteria are met. UP/MKT, 4 I.C.C. 2d at 437, The criteria for imposing conditions 

L38 
ICCTennination Actof 1995. Pub. L. No. 104-88, 109 Stat. 803 (1995>; H Rep No 104-422 

'-ong , 1st Sess. 191 (1995). 

- 17 -



i . 
to remedy amicompetitive effects were set out in the UP/MP/WJ> decision. 366 I.C.C. at 562-565. 

There, the Commission stated that conditions will not be imposed absent a finding that the consolidation 

ma, produce effects hannftil to the public interest (such as a significant reduction of competition in an 

affected market), and that the imposed conditions will ameliorate or eliminate the harmful effects; will 

be operationally feasible; and wiil produce public benefits (through reduction or elmiination of the 

possible ;.ai-m) that outweigh any reduction to the public benefits produced by the merger. Conditions 

must be narrc wly tailored to remedy the anticompetitive effects and must not put a shipper m a better 

position dian it occupied before the consolidation. UP/CNW, slip op. at 97; See also, Milwaukee-

Reorganization-Acquisition Ly GTC, 2 I.C.C. 2d 427. 455 (1985); Soo/M.lwaukee I ! 2 I.C.C.2d at 

455. UP/MP/WP. 366 I.C.C. - : 564. 

Requiring the sale of one of the parallel lines in the Houston to St. Louis con-idor. for example. 

I does net place any shipper in a better position than it was before the merger. It simply replaces one 

owner, SP, with another owner, KCS. Every shipper on die UP line (which parallels the SP from 

Houston to St, Louis) and who had benefited from the fact that SP also served that conidor (because 

^ such a shipper could have buih-out, transloaded. shifted plam capacity, short hauled, relocated its plam. 

I or competed in die same product market as a SP shipper) would still have that ability because KCS. an 

[ independem canier. would serve over the exact fomier SP lme and facilities between the exact origin 

ând destination BEA's. And no shipper on die fomier SP line (that would with divestimre now be a 

KCS l u ^ would be placed in a bener position than it had before the merger. It was exclusively served 

;by SP before and would be exclusively served by KCS after divestimre. Applicants are simply wrong 

p e n they claim that divestimre would add "new competition" to these fbnnerly exclusively served 

fhippers. 
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C. Divestimre Is Supported Bv Shippers 

As discussed in Section V (p. 22-30, infrai the BNSF/CMA trackage rights will fall far short 

j of ameliorating the extensive competitive effects of the merger and will n.t be financially or 

operationally feasible. Divestimre becomes the rational solution. All of the numerous ship.^rs groups 

who have filed comments opposing the merger as proposed, including NIT League. SPI. and die 

agriculture groups, support some fomi of Jivestimre. As Ed Emmett, fomier I.C.C. Commissioner and 

now President of NIT League, rec ently stated: 

A break-up or potemial sale of SP to enother canier is not what is wonving shippers 

t h e v ' ? r ' ' 7 " ^̂ "̂"̂  ^">'"^^ ^^g^"^-'^ ĥat SP will f^and 
they all will be lett m the lurch. SP could sell off the Cotton Belt and they could sell 
track across the Southwest for a ton. There are ample buyers for the Central Comdor 

'on̂ t̂n;-nr OfT" ''̂ "^^ -̂
Burke. NIT League spurns UP overtures on SP m. ger. sticks with call for divestiture. TP.AFFIC WORLD. 

May 27. 1996 at 25. Divestimre of parallel tracks and facilities will result in preservation of 

competitive options for almost all shippers who wdl see a reduction of competition from two caniers 

to one. not just a small few who happen to fit Applicants' definition.- Divestimre will also preserve 

diree independent railroads across the West and thus substamially redress die 3-to-2 problems, and 

divestimre to a qualified buyer resolves tiie problems associated with trackage rights KCS-33. Vol. 

I I . V,S. Swanson at 12 ('Ownership provides the ability to be tmly competitive."). 

"si 

Obligations In '.me ^ ^ 7 ^ ^ ' ^ " ' ' ^ conditioned to prohibit any exclusive dealing 
«clu le" • • h r n ^ •̂̂ .'̂ onrracts, the purchasers of branch lines are required to d^al 
temdnatmg on rhe h H r ' T v c T ' ' ' ' ' ' preponderance of traffic originating and 
i m Z e d " ! T ^'^^^ '̂'P 0̂2- ^"^h exclusive dealing anangemems if 
S n a t on cô^̂^̂^̂^̂^̂  l ^ ^ ^ ' ^ ^ r ' ' ' ' ' ' ' ' ' ' '̂e proposed UP/SP oination, could be used by UP/SP to undemiine the efficacy of diese very divestitures. 
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j D. Divestimre Is Consistent With Free Market Principles 

KCS s proposal does not suggest that the STB force UP and SP to sell its par.iHel lines to a 

j specific canier at a "fire-sale price, where the government would pick both the buyer and set the price. 

Instead. KCS suggests that divestimre and trackage rights be ordered as a condition to the merger 

(meaning such a requirement is merely pemussive. i.e., u you wam to merge, you must divest). A 

market supplied solution thereby wdl be provided.^ KCS's proposal would allow Applicants to choose 

which of its two parallel lines should be sold. 

The oiUy guidelines that KCS would propose on any divestimre plan are that the imes and 

facilities be sold (1) to the highest responsible bidder; (2) that the winning canier have a presence in. 

and a proven record of commitment to the geographic region served by the divested lines; (3) that the 

purchasei s financial resources adequately meet existing fiimie capital and investment demands; and (4) 

diat a third independent canier be preserved in die West, Le., no canier should be allowed to purchase 

divested lines in j-to-2 markets where it is already one of die three caniers. Such proposed "limits" 

I in no way involve the government's selection of die lines to be sold or to whom diey shoui- be sold. 

This proposal is entirely consistent widi a f.ee market auction process that is commonly effected by DOJ 

in horizontal merger proceedings. 

Furthennore, numerous carriers have expressed an interest in acquiring potentially divested lines, 

which will result in Applicants" not being forced to sell an> of its lines at Ic^er dian market value. 

Allowing a market supplic'̂ - solution to a competitive problem is entirely consistent with ICC 
edem, UP/MKT, 4 I.C,C.2d 409, 417. 452-458 (1988); BNSF, slip op. at 68 (1995). 
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Included among the caniers that have expressed such an interest arc. KCS; Comail; Montana Rail Link; 

Wisconsin Central; Gateway Westem; Texas Mexican; Illinois Central; CSX; and Norfolk Southem." 

mm 
E. If UP 'Walks Awav From The Deal, ' SP Does Not .Have To "Petrench" To Survive 

Despite the fact that all of the single-line benefits, along with most, if not all of the other 

benefits claimed by Applicants, can be achieved under KCS's divestiture plan. UP claims it will "walk 

away trom the deal" if divestimre is ordered. If the deal goes sour. Applicants further claim SP will 

have -0 "retrench." "pull back." and "shrink its service." UP/SP-231. Vol. 2. Part A. R.V.S. Davis 

at 13-22, Not 10 years ago. SP made the same arguments as justification for wh> it should be allowed 

to merge with the ATSF. The ICC rejected this argument then and it should reject it now as well,^' 

If die merger is not approved. SP could remain independently viabie without significant asset 

sales. Indeed, before issuance of its 1995 Annual Report in March of 1996 (which was issueu widi this 

proceeding in mind). SP showed a profit and was on its way to full financial strength.̂ ' Although SP 

may be experiencing some cash flow problems, these are due largely to its expansion, upgrading and 

improved service modes, hardly the types of operations entered into by a company that must "retrench" 

or "pull back.' SP's doomsday forecast is based upon the faulty premise that SP would no longer be 

able CO benefit from the sale of non-rad real estate. UP/SP-231. Vol. 2. Part A, R.V.S. Da îs at 14-15. 
'̂ Some of these caniers have acmally entered into specific agreements with Applicants 

9 arameeing such caniers "a seat at the table" in the event divestimre is ordered. See .'Xpplicants' 
Submission of Settlement Agreements with Illinois Central. Wisconsin Central, and CSX. UP/SP-238 
and UP/SP-241. 

SF/SP at 249-57 (finding that SP was not a failing company notwithstanding applicants' attempt 
to get approval of their merger on the basis of a failing firm defense evidenced by self-serving 
"forecast[s] of impending doom for an independent SPT."). 

See Southeni Pacific Transportation Company Form 10-Q For the Period Ended June 30. 1995. 
3t 11 ("(t]he company had an operating...income of 557.6 million excluding the special charge.") At 
die same time. SP reported that as of June 30, 1995 '[tjhe Company had S300 million available under 
it-s revolving credit facility and S150 million available undei a separate temi loan facility." Id. at 15. 
SP also reported increases in revenue per ton and trafllc volumes. Id. at 8. 
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Such real es'ate sales have been used for ten years, however, and have helped to put SP's finances "in 

•

the black. " There is no rational reason why SP could not continue to relv on such sales until the 

railroad is firmly re-estab'ished as a profitable operation. 

The fact that SP could remain as a financiall> viable independent entity was confirmed bv the 

Departmem of Justice. Eileen Zimmer, a financial analyst with over 11 years of corporate finance 

experience, analyzed SP's financial status and concluded that (1) SP is likely to survive for the 

foreseeable fumre and will remain a significant competitor; (2) absent a merger with UP, SP is likely 

to have other sources of funding available for additional capital expendimres; and (3) SP has not 

explored altematives to the proposed transaction that are available to it. including a sale of itself in 

whole or in part. SP's rail assets would not likely exit the raU market. DOJ-8. V.S, Zimmer at 2. 

Significamly. Mr. Grocki confirmed that if SP chose the laner option, i.e.. a sale of its rail assets to 

various buyers, SP shareholders could realize even a higher share price dian diat offered by UP, KCS-

33, Vol. II . V S. Grocki at 350-61. 

V. THE BNSF/CMA TRACK.\GE RIGHTS AGREEMENTS VVILL NOT BE AS EFFECTIVE 
AS DI\ ESTITl RE 

As their solution to the competitive harms created by the merger. Applicants rely on the 

BNSF/CMA Agreement;̂  however, the trackage rights granted to BNSF are not an effective solution 

Pi. and will not resolve the competitive problems of this merger. 

b Reference to this agreement as the "CMA Agreement" is acmally a misnomer, for it is in fact 
m a second amendment to the BNSF Agreement, and it does not resolve many of the issues raised by 
K C M A in its comments (e.g.. there is no detailed operating plan and no detailed investment program) 

I See also. Further Comments ofthe Societ) ofthe Pla.stics Industry. Inc., SPI-16 at 9-11. See also letter 
from Montell Plastics attached to SPI-16. Exhibit 2, at 3-4. While the "CMA Agreemem" may have 

[been designed to address the concems raised by KCS and others, it simplv does not resolve these 
* concems. See SPM6: CR-37, MONT-5; DOW-20; QCC-4; and KCS-57. 
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A. BNSF's Costs Will Re Much HighejiThan UPSP's.Costs 

The evidence is insufficiem for the Board to find that BNSF will in fact be an effective 

competitor on the routes covered by the BNSF/CMA Agreement. Indeed, regardless of the amoum of 

access afforded to BNSF. if BNSF's costs are higher, service slower, or there is inadequate yard space 

and storage, access means nothing. Only acmal traffic will constimte effective competition. Because 

BNSF's costs will be significamly higher than a merged UPSP's costs, whether charged as a joim 

facilities charge or as a trackage rights fee. BNSF will not attract enough traffic to provide effective 

competition. In his initial verified statemem. Mr. Plaistow idemified several financial disincentives diat 

BNSF will face. KCS-33. Vol. II at 175-220. Subsequem to the time Mr. Plaistow conducted his 

analysis. Applicants and BNSF entered into the CMA Agreement, which (1) caps the reciprocal switch 

charge at $130; (2) adds UP/SP's Houston to St. Louis directional roufing provisions to the BNSF 

Agreemem; and (3) pennits conversion of the trackage rights charge to a joint facilities usage charge 

basis. As a resi !t of these changes. M.-. Plaistow revised his analys-s to factor in the effects of die 

CMA Agreemem. KCS-57. V.S. Plaistow at 3-7. The revised calculations reflect a slight improvemem 

I in die financial benefits to BNSF; however, che disadvantages still outweigh the advantages Id at 7. 

Thus. 

No amoum of detemiination will pemiit BNSF to attain significant traffic levels in the 
face ot BNSF costj 40% tp 134<7. higher rh.n IIP/<;p-. (The ranee of BNSF's economic 
disadvantage prior to die CMA Agreemem had been 53% to 157%.) 

I A/, at 3. With costs of 40% to 134% higher than UP/SP's. it does not appear likely that BNSF will 

| e much of a threat to UP/SP over these routes. Further, the CMA Agreemem did mn reduce the 3.0 

»nd per gross ton mile rate for trackage rights that UP/SP wUl assess BNSF for bulk trains. UP/SP-22. 
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v s. Rebensdorf. Tabie 1 at page 304.̂ ^ Thus, regardless of the number of miles or the routes over 

which BNSF will be granted trackage rights, without the financial incentives to compete, the 

1 ^ BNSF/CMA Agreement will be meaningless. 

This conclusion was confinned by Messrs. Hum and Oderwald who detennined that as a general 

matter market shares decrease as the percentage of distance travelled on trackage/haulage rights relative 

to total distance increases. Le., die longer die distance a canier must travel using tracking rights, the 

less likely it is to achieve a significam market share over that route. KCS-33. Vol. II at Figure I 

following page 282. In response to challenges lodged as to Messrs. Hunt and Oderwald's methodology. 

I and in light of the changes to the BNSF Agreement occasioned by the CMA Agreement. Messrs. Hum 

and Oderwald revised their diversion smdy. Their results are substantialiv the same as initiallv filed -

- BN/Santa Fe';̂  tnarket share will remain insignificant CR-37. V.S. Hunt/Oderwald. Attachmem A. 

This conclusion is reached after factoring in die additional changes granted under the CMA Agreement 

and utilizing "the market share equation without taking accoum of the difference between operations 

over owned track and operations under trackage/haulage rights diat we identified and discussed m our 

earlier statement." Id. at 2 

^ BNSF Still Faces Significant Operational Problems 

As is shown in the comments, verified statemems. other filings and depositions, BNSF will face 

sigmficam operational problems ir attempting to provide effective competition ''ia die trackage rights. 

The operational problems are set forth in the verified statement of Donald A. Swanson. KCS-33, Vol. 

nl '̂ "̂ ^ •'"̂ ^ '^'^ ^"'̂  "^"^ °" ^ ^̂ ^̂  '"''^ ^^ '̂̂  ^""'^ equate to S48.44 per train 
e (or $.42 per car mile), significamly higher than UPSP's costs, and the CMA At .eemem lia^ done 
t̂nmg tu change this. KCS-33, V.S. Rawert at ;48; KCS-57, V.S. Plaistow at 5- 7. 
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11 a: 250-268/"' Former BNSF Board Chairman, .Mr. Grinstein. confirmed the operational problems 

associated with trackage rights."" as did John Gray, an SP officer involved in the UP/SP's negotiations 

with BNSF. who stated that there is no incentive for a bndlord railroad to provide essential maintenance 

to tracks used primarily by tenants. Gray Dep. at 133. Mr. Peterson expanded on these problems, 

pointing to the fact that railroads have a difficult time agreeing on most things and that when the two 

railroads a.. :ompeting for the same business, these difficulties are naturally exacerbated. Peterson 

Dep at 96, 1011. 

If the past is prologue to the fumre. die "track records " of both UP and BN would indicate that 

the trackage rights will not translate into track utilization. First, John Hall, who was with BN for over 

25 years (retiring as Vice President of Business Development) and is familiar with its utilization of 

trackage rights, has stated that, with the exception of minor transactions, he is "not aware of any 

markets in which BN served customers via local trackage right . . , [or] of any odier canier diat has 

entered a significant new market using local trackage rights." V S. John Hall, MRL-21. Exhibit 1 at 

2. Further, although Applicants have attempted to refute the implications, in die UP/CNW merger 

proceeding SP filed thirteen verified statements describing UP's practice of discriminating against 

Although the Agreement provides that UP/SP shall riot discriminate in providing dispatch 
services. "[tJhe management and operation of the trackage right line shall be under the exclusive 
direction and control of the owning canier [UP/SP] The owning canier shall have the unrestricted 
power to change the management and operaiions on and over joint trackage as in its judgment may be 
necessary', expedient or proper fo: the operations thereof intended." (emphasis added) (BNSF 
Agreement, ^ 9(d)). Although the CMA Agreement provides for a "Dispatching Protocol," the "Draft" 
Dispatching Protocols attached as Exhibit "A" provides only that UP/SP and BNSF "shall agree" on 
die dispatching protocol. There is no evidence of any protocols having been agreed upon. Further, as 
Mr. Grinstein observed, the time spent resolving disputes under the proposed protocols will likely result 
m lost business. Grinstein Dep. at 177. Additionally, the protocol does not apply to maintenance, 
switching, servicing locomotives, repairing freight cars, blocking trains, or any other service that must 
be provided b> UP/SP to its competitor BNSF over 5000 miles of trackage nghts. 

Christopher Palermi and Ann .Marsh, Can Drew Lewis Drive the Golden Nail?, FORBES, 
December 18, 1995, at 52; Gnnstein Dep. at 69-71, 174-75. 
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trackage nghts tenants,- Thus, from a historical perspective. BN is not experienced in competing as 

H a trackage rights tenant, and UP does not provide the tenam services that are conducive to effective 

I competition. 

^- There Are A Significam Number Of Unresolved Issues In The R M ^ F / C M A Agreement 

Also of significant importance to Applicams' reliance on the BNSF/CMA Agreemem as ttieir 

"grand solution"" is the fact that so many issues remain umesolved both as to the operating plan and die 

competitiveness of BNSF. Implementation of die Agreement involves both "negotiauons" and "the 

process of refining the details associated with implementation." fee Rebuttal Dep at 17. As detailed 

by Mr. Ice. negotiations yet to be concluded include: reciprocal switching issues; traffic diat will move 

unuer hai-lage or trackage; and the specific geographic locations ofthe two-to-one poims. Ice Rebuttal 

Dep. at 18-19. Asked to define the ""specific locations for die tv^o-to-one points," Mr. Ice stated, "part 

of the implementation process is to define acmal physical parameters of where the two-to-one locations 

start and stop. " Id Accordingly. BNSF is not even clear as to what 2-to-l poim traffic it will gain 

access, 

CMA's belief that its Agreement resolves the competitive concerns for its chemical shippers is 

also in enor. For example, while the CMA Agreement gave BNSF access to West Lake, LA. and to 

Lake Charles, LA. it did not give BNSF access to West Lake Charles, LA. As Mr. Matthew Rose, 

Senior Vice-Presidem for BNSF. admitted. BNSF gained access to only 7% of the traffic in the Lake 

Charles, LA area. Rose Rebuttal Dep. at 115. That BNSF secured access to only 7% of the business 

in die Lake Charles area, only highlights the fac. that the other 93% ofthe chemical shippers located 

at West Lake Charles. LA did not get BNSF access. When questioned about this. Mr. Rose, stated that 

It was "somewhat of a puzzle" why the CMA Agreemem limited BNSF's access only to West Lake and 

48 
Quotes from these verified statements appear in KCS's Comments, KCS-33. Vol. I at 52. 
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Lake Charles, Louisiana and did not include West Lake Charles. Rose Rebuttal Dep. at 114. Mr. Rose 

agreed that there was no operational reason for not including West Lake Charles. 

Another issue to be negotiated is the amount of space available to BNSF at the Dayton SIT 

facilities and the exact tenns of the sublease had to be negotiated. Rose Rebuttal Dep. at 99-103. 

Issues regarding how and who will perfonn switching services at 2-to-l poims are still umesolved. 

Owen Rebuttal Dep. at 12; BNSF-54, V.S. Clifton at 9; Clifton Dep. at 45, 58, 93-94; Rose Rebuttal 

Dep at 12. 46. Whether haulage or trackage will be used at certain 2-to-l locations is still co je 

worked out. Clifton Dep. at 80-83. 88. Indeed. BNSF admits that it does not have a fiinctional 

operating plan, much less an operating plan as that term is defined in the STB regulations. BNSF-54. 

Owen R.V.S. at 2; Owen Rebuttal Dep. at 24-27; Rose Rebuttal Dep. at 54, 56; and Clifton Dep. at 

95.̂ ^ 

With all of these umesolved issues, and die transparent operating and economic disadvantages 

ô  trackage rights, UP'SP has not shouldered its burden to prove thi.: the BNSF will ensure competition 

for 2-to-l point shippers. Ye,, the Board is charged widi alleviating the competitive hamis of this 

merger. As Congress recemly reconfimied in the ICC Termination Act, the Board h... an obligation 

to specifically "ensure " that any trackage nghts imposed to alleviate an anticompetitive effect acmally 

contain "operating terms or compensation levels" to alleviate such anticom.petitive effects.Applicants 

have not shown (nor can they) thai the BNSF Agreement will ensure diat die .inticompetitive effects of 

this transaction have been alleviated. 

For a complete discussion of umesolved issues relating to the BNSF/CMA Agreement see KCS-
57 at 9-16; KCS-58 at 4-16. 

^ Regardless of whether or not the changes made to section 11324(c) acmally apply to this 
Pioceeding. Congressional iment as it relates to the policv of imposing trackage rn'hts is clear - the 
Board should ensure that any tracl:age rights imposed acmally resolve any anticompetitive effects. 
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D. The Board Cannot Apprwe The Trackage Righis Swans Through The Noiirr cf 
Fxemption Procedures 

1 ^ The trackage rights negotiated between BNSF and UP and SP m the BNSF merger, combined 

with those in the BNSF CMA Agreemem. total 8.000 miles. When considered in their emirety. the 

unprecedented ""swap" of 8.0C0 miles of trackage rights in less than two years between UP/SP and 

BNSF constitutes a separate 'transaction" under tbmier § 11343, Such a transaction is inconsistem wuh 

the Notice of Fxemption procedures used to implemem :hese trackage rights "swaps." See 49 U.S.C. 

§ 10sri5 :<nd t*̂ , implementing regulations contained at 49 CFR 1180 2(d) and 1180.4(g). Those 

procedures can only be utilized if the transacti a is limited in scope nr unrecessaiy to protect shippers 

from the abuse of m?iket power. 49 U.S.C. ^ 10505(a)t2) Su;h findings could not be made with 

respect to a 8.000 mile series of line swap tra.isactions. This problem is compounded by the ff.ct diat 

the Board does not have adequate information to even consider the competitive effects of these trackage 

rights swaps, especially because BNSF has failed to provide m operating plan and odier such details 

with respect to their proposed trackage rights operations in this case. See KCS-57 a.id KCS-58. 

Accordingly, the Board camiot approve tnese swaps without reopening die BNSF case and considering 

the cumulative impacts of the trackage rights swaps in one proceeding, 

^ The Proposed Oversight Plan Contained Within The CMA Agreemem Is Unworkable 
And Cannot Substitute For Divci:timre 

As pan of the CMA Agreeinent. Applicants have agreed to an annual STB oversight proceeding 

for five years wheieoy the Board could exan " 'herher the BN.'F/CMA Agreement has effectively 

addrc .sed the competidvc issues it was intended to address. CMA Agreement, 1 1^, UP/SP-230 at ^ l . 

Such oversight conditions, combined with the BNSF/CMA Agreement is not an effective substimte for 

die divestiture plans. STB monitoring in lieu of divestiture is a substimte of old-style rate regulation 

for niark.i detenninati.:.i of rates and services STB monitoring conditions in a transact̂ ' . A this 

niagnif.,de would be tantamount to iinitiation of rate reasonableness proceedings across die emire West. 
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It would br an in-possible process to dcteimint at some later date whether a specific shipper or a 

^ specific commodity had suffered competitive i:ami as a result of the merger. To do so. the Board 

' j vould have to ass .able huge amounts ot infonnation across several vears ^..arding rates, service, 

--̂qu pment supply, scheduling, transit time and accessorial services, and then attempt to control for 

caanrxs in geneial economic conditions, changes m ra.. pioductivity and che like to discem the effects 

of ttie merger on rates and service. 

As me Commission explained i SFSP in rejecting a "rate constraint proposal" that would havt 

attempted to Umit rate increases to the rate of inflation, "there is no reason to assume " that the-e 

resulting race levels would "approximate those diat would prevail widi tme market competition." SISP 

at 814. Similarly, there is no reasonaMc way of detennining. post merger, wnecher certain rate 

inc -ases were due to the market power of a merged UP:.P or v. re a result of general economic 

condicions. While such an oversight condition is similar to diaf adopted ii; the WCL case." the scope 

and magni-.de of the competitive h.^mi m diis proceeding can in no way compare :o diat in die WCL 

proceeding 

Oversight by the STB would require numerous manhours of STB staff time just to prepare for 

^ and conduct such sateli.ie proceedings. Civen tnat the Board's staff is already stietched under the 

cunem caseloa . the Board shculd not "pile-on" addi.ional work, especially since it is highly unlikely 

Mia t Congress will give the i3oard auditional funds and resou.-ces. Because of these restraints. 

' processing mudpx̂ \ objective data regarding merger effect would be of little value, and die Board would 

I be restncted to shippv.- complaints" as its pn nary monitoring tool. However, as shippers have already 

" Wisconsin Central Transportation Corp., et al. - Continuance in Control 
V êsiern Ltd, Financ- Docket No. 32036 (ICC s-'̂ r\'ed December 22, 1992)(IVCZ,). 

- Fox ValL7\ & 
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been reluc,..„, o come fonvard for fear of reu,l,a„„n. cCRr-4 a , „ ,s ...ghiy unl.kely ,ha, shipper, 

vvould com. forwcr. ,„ .he fmur., wheh Vf and SP would have considerably ^ .re marke, power and 

leverage. Furrhenno.e. if shippers do .ome fonvard, i , w.ll be • fficul. for ,he Board ,o develop 

objective standards by whi h to juc ge such shipper-

I rf ^ulation. 

rs' statements and complaints without imposing further 

The Staggers Act made it clear that the best way -o prevent anticompetitive conduct is to f ter 

and preserve competition, noi impose govemment supervised regulations and oversight conditions. This 

approach has been rejected by Courts, and it sh. .id be rejected by the Boara, United States v. E L du 

Pout de Nemo,irs Co., 366 U.S. 316, 334 (1961)." Similarly, divestiture in mis proceeding 

nvolv... u-ss govenmiem regulation, would be eas.er t . administer, and would, with lirtie doubt. 

; (reserve con;petition. 

VI. DR. GR/MM'S METHODOLOGY IS NF»TF'^:R A "CRAFTY SCHrviF" v m AV 

• ECCENTRIC METHODOLOGY- B' T IS HR.MLY R . W E T E S IC^^^^^^^ 

Applicants ati .ck the methodologies employed by Dr. Gn:mn. Dr. Majure. Dr. McFariand, and 

Mr. Crowley because in some instances diey count, in rhe 2 ro-1 and 3-to.2 categories, traffic that is 

exclusively sensed by either UP or SP UP/SP-230 at 140-146. Applicants question how exc-usivdy 

served shinpe. will be hamied by the merger aud 'escribe Dr. Grimm's mediodo.ogy as "eccen.ric " 

Id. at . . 1 . and . "crafty scheme." UP/SP-23i. R.V.S. Peterson at 35. It is ^̂ ue that this Methodology 

treats son e Ur or SP exclusively served shippers m a given BEA as 2-tr-l u 3-to-2 shippers, but 

wh^I-WmtU"proceedi^ng that shippers are very reluctam to complain agamsr U?/SP (upon 

sC';̂ ^̂ sr̂ T" ŝ r̂ L?Rf ~ -̂-"̂  ̂ '̂̂̂ ^ 
r>medvTn^?''" '"J'̂ '̂̂ '̂̂ .P'̂ P̂ '̂̂ '̂̂  that were less than ftill divesumre as not providing an adequate 
^ e ^ ; J ^ : Z Z ; ' T ' "^^'^ " ^^"^'^-^'y divesLre was 1 
Id. i r m - l T l ' ° ^ " ' " ' ^ "'"'""^'^'y ' ' ' y administer, and sure." 
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radier than being "eccentric" or "crafty," this methodology is entirely consistent with the definition of 

competition employed by the ICC, 

In numerous market dominance and other proceedings, shippers .-erved by only one canier have 

argued that they were subject to the monopoly power of that canier and thus entitled to rate relief, but 

the ICC found that the shippers were not subject to the monopoly power of the single canier on the 

ground that other competitive forces provided a competitive check on the rates that the exclusively 

serving carrier couid charge.'"* The ICC concluded that the shipper could (either acmally or 

potentially^ transload by tmck to a nearby canier; shorthaul the serving canier to a nearby interchange 

with another canier; build-out to another canier; threaten to relocate its pl.".nt facility to a competitor's 

line; threaten to shift production levels between different plants located on different r il lines; obtain 

lower rates in order to compete against shippers of a similar product located on a competing rail line; 

benefit from interline competition: ard finally, it 'arge enough, combine all of its plant locations for 

competitive package bidding. The evidentiary record m this case is replete with examples of UP 

exclusively served shippers having benefited in these ways from the fact ihat SP also served the market 

and vice-a-versa.*' 

Dr. Gnmm applied the, principles to those geographic markets where UP and SP are present, 

chcosiiig BEA as the appropriate measure of the relevant geographic market.~ He then determined 

The numerous ICC cases in which these principles have been employed are contained in KCS-33. 
Vol. I at 28-31. 

" For a dttaikJ discussion of how these pnnciples are being effeciively utilized by existing 
shippers who are excli /ely served by UP or SP lo provide a competitive check on rates see also KCS-
33. Vol. I . V.S. Grii. .1 at'l63-182 and Vol. Il l at 1-98; CCRT-4 at 5-39; Union Carbide. UCC-6 at 
2-3 ^build-out); Quanmni Chemical, QCC-2 :n 3-4 (build-out. switch production): Entergy Services, 
ESI-15 at 5-7 (buud-out; sfurce competition): Kennecott Energy Co.. KENN-10 at 12 (source 
competition); Dow Chemical. DOW-ll at 6 (build-in;. 

The use of BEA's and of conidors lave also been specifically endorsr-j in numerous ICC 
proceedings and used *̂y UP itself in numerous other cases. See, e.g., KCS-33, Vol, I . at 21-27 

- 31 



those conidors where onlv UP and SP provide service, through independem routings, between the 

origin and destination BEA's, This generated the list of conidors, including a description of all traffic 

(commodity, revenues, routings) moving in that corridor that would see a reduction of independent 

altematives from 2-to-l and from 3-to-2," 

.\pplicaiiti.' definition of the relevant geographic inarket as consisiing of only "points'" w.iere 

shippers have direct service from both UP and SP completely ignores the competitive principles 

enumerated by the ICC and the numerous ways in which exclusively served shippers nonetheless benefit 

from, the fact that another canier is located nearby and serves the same origins and destinations as the 

exclusively serving carrier. Applicants rely on the principles followed by Dr. Grimm and the ICC* 

when aitempting to explain why there will be plenty of competitive chec'KS on ihc. ability of a merged 

UPSP to ."aise rates on UPSP exclusively served shippers after the merger, but are completely unwilling 

to acknowledge that such principles apply equally well as to defining competiiion between UP and SP 

before the merger.'** 

VII. APPLICANTS HAVE FAILED TO REFUTE THE FACT THAT REDUCTION FROM 3 
RAILROADS TO 2 RAILROADS WILL RAISE SHJPPERS' RATES 

Applicants would have the Board believe that 3-to-2 traffic wil! not be competitively harmed by 

the merger and characterize the swom testimony of a host of academics, professors, and economi-.is as 

merely "ream̂ s of data and rhetoric." UP/SP-230 at 175. To refute the testimony of these noted 

" For a complete discussic n of the determination of what constimtes an independent routing and 
I its consistency with the Commission endorsed "one-lump" theor\', see KCS-33. Vol. I at 31-32; V.S. 

Grimm at 182-187; and, especially. TM 34, R.V.S. Grimm at 9-21. v here Dr. Grimm addresses 
Applicants' primary criticisms of his methodology. 

The principles used by Dr. Grimm, based as they were on ICC precedent, were also followed, 
in various variations, hy the DOJ (Majure). shippers (Crowley), and other govemment parties 
(McFarland. Tye. and others). DOJ-8 at 4-7; NITL-10 at 9. Only Applicants, when defiriing pre­
merger com.petition between UP and SP. attempt to ignore these principles, 

Dr, Tye aptly calls this the "accordion theory." KCS-33 at 30. 
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0̂  
I I experts, however, they rely pnncipally upon an analysis performed by a single UP employee. Mr. 

U 0 R'chard Peterson, who continues to claim that 3-to-2 "sh.ppers will enjoy stronger, not weaker. 

competition as a result of the merger." Peterson V S. at 171. But Mr. Peterson s credemials and 

objectivity must be weighed against Dr. Lawrence J. White, Dr. William G. Shepherd, Dr. Richard L. 

Schmalen.ee. Dr. Curtis Grimm. Dr. William B. Tye. Dr. Henry B. McFarland, Dr. W. Robert 

Majure. Dr. James M. MacDonald and Dr. George H. Borts; the ..umerous academic smdies (including 

smdies directly analyzing railroad prices) that clearly show that higher concentrations of sellers (that 

IS, fewer competing railroads) means higher prices for buyers (shippers); and the Departmem of Fefense 

bidding data subm.tted by Mr. I . W. Ploth. If there was credible objective evidence diat 3-to-2 shippers 

will not see hig- rates. Applicants surely would have presented it to the Board, radier than rely on 

their own employee. 

A Illg.3-To-2 Traffic Is Dominated Bv UP An.l M^̂  BV UP And RN.SF 

Applicants attempt to discount the 3-to-2 problems by arguing that "nearly half" of the 3-to-2 

traffic is BNSF traffic and diat "SP's share of the total 3-to-2 traffic is barely 20%."" UP/SP-230 at 

I 176. However. Applicants' characterization of d.e 3-to-2 market is simply inaccurate. As explained 

I by Dr. Gnmm. milizing the 100% traffic tapes, many of die 3-to-2 simations will be equivalem to de 

facto 2-to-l's because of BNSF's small market share in these conidors. KC5-33. Vol. I . V S. Grimm 

at 212-13; KCS-33. 'v̂ ol. I l l Appendix 2. Indeed, as Figure 6.1 in his statemem reflected, over $2 

billion of the S5.1 billion total 3-to-2 market is in routes where UP and SP controlled over 70% of the 

market share. Dr. Majure, testifying for die Departmem of Justice, found that UP and SP accounted 

for over 64% of the total 3-to-2 movements. DOJ-8. V S. M.jure at 29. Such UP and SP dominam:e 

of the 3-to-2 conidors is even greater in die specific conidors d̂ iat KCS proposes for divestimre. For 

example, for 3-to-2 traffic originating in St. Louis and tenninating in Houston. UP and SP control 

approximately 92% of die carload market share. KCS-33. Vol. I I I . Appendix 9. at 101 '̂. 
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Unfoitunately for Applicants, the hard data indicate precisely the opposite of their claim: it is not 

simply a case of UP competing with BNSF so that a merger with SP is inconsequemiaf. UP and SP 

are by far the largest players in many markets, and as such, many markets, such as the Cotton Belt 

Corridor, will effectively be 2-to-l markets because of t.'.e weak presence of BN. 

^ Chemicals Represent A Large Pereenrnae Of The 3-To-2 Traffir 

Applicants ciaim that t.-e Board should not wony about 3-to-2 traffic for chemicals because 

"about half is imennodal." "a quarter -s auto traffic." and the remainder is carload traffic." UP/SP-

230 176; UP/SP-231. R,V,S, Peter.on at 24-26 Applicams, Dr. Grimm, and Dr. Majure all agree that 

imennodal traffic is the number one commodity m the 3-to-2 markets. As Table 7 3, KCS-33. Vol. 

1. V.S. Grimm at 192.2 showed, imennodal represented 51.56 billion of the S5.1 billion 3-to-2 

breakdown, or approximately 31% of the 3-to-2 totals, but not 50% as claimed by Applicants. 

Applicants' data fails to show the extem of SP's share of chemical traffic in certa.n conidors; however. 

KCS's data shows that chemicals are the second largest commodity in 'he total 3-to-2 categorj, 

repre.seming $835 million of the 3-to-2 market - o slightly over IC% cf die total. KCS-33. Vol. 1. 

V.S. Gnmm. Table 7.3 at 192.2. Over 60% of diis chemical traffic travels by rai. over distances 

greater than 1200 miles, where 500 miles is considered the distance that is subject to effective tmck 

competition.''̂ ^ KCS-33, Vol. I . V.S. Grimm at 225-226, 

When one h oks at the total 2-to-l .and 3-to-2 commodity breakdowns in those corridors for 

which KCS has requested divestimre. chemicals represem by far die largest, or next to the largest 

commiodity (KCS-33. Vol. I , V,S, Grimm at 214-215,2); 

The fact that chemicals will be subject to the monopoly power of a merged UP/SP ['= 
u)nipounde.l by the fact that those chemical shippers who do gef access to BNSF under The Agreemem 
Hun H OH "P"";'"^''^:;^'; "̂ •̂•̂ ĝ̂  '̂ghts over long distances as the competitive check. As Messr. 
share established, the longer a commodity must travel on trackage tights, the less market 
share the tenant railroad can obtain. KCS-33. Vol. I I . V S. Hum and Oderwald at 269- CR-37 R V S 
nun: and Oderwald. ' , . . . 
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M " I ^'oJ^'^" '̂ '̂  CmtotLBeiLCmiidor Petroleum and Coal Products are 

No. 2 with 29% of the traffic from SarLAntonio. TX to New Orleans 1 A .Non-.Metallic 
Minerals .o No. 1 with 32% while Petroleum or Coal is No. 3 with 9%; and 

• MiLj.witiL26% of the traffic Houston to Brownsville. No. 1 is Fami Products at 35% and 
No. 3 IS Paper and .Allied Products at 6% 

C- The Powder River Basin Example 

Applicants cite to the fact that rates for Powder Rivet îasin (""PRB"") coal have been dropping 

for many years ;;nd that imennodal rates in the Southem Conidor have similarly dropped as proof that 

reduction of competitive choices from 3-to-2 is not a problem UP/SP-230 at 193. Yet. as Applicants 

adn it, these are two railroad markets, not diree railroad markets. One cannot draw a conclusion as to 

the effect on rates going from three railroads to two railroads by analyzing rates in markets that have 

never been thre.- railroad markets. Whi e rates have gone down in these two railroad markets, one 

would assume that such rates would have dropped even ftinher and faster if three railroads were presem 

rather than two."' More ....portantly. any such comparison of rates over time must comrol for the 

increases in rail productivity and general declines in rates across the railroad industry. 

D The UP/MKT Merg M.^^£!; 

The only acmal 3-to-2 markets cited by Applicants involved a scam three markets in die 

UP/MKT~ case - San Antonio. Abilene/Saliiia grain, and Houston area aggregates. Mr. Peterson's 

analysis of these markets shows that, contrary to the claims of opponents in the UP/MKT merger that 

The ability to interchange with a number of caniers also mav have impacted these rates For 
e.xample. prior to the BNSF merger. BN was able to inten̂ hange PRB coal at Kansas City with three 
mdependent caniers, SP, KCS, and ATSF, for delivery to Gulf Ccast locations. As a result of the 

„ BNSF merger and the proposed merger, such independem interchanges will be lose, possibly incroasing 
the likelihood of tacit collusion between the merged systems in the PRB basin. 

Union Pacific Corporation. Union Pacific Raiiroad Companv and Missouri Pacific Railroad 
Company - Control - Missouri-Kansas-Texas Railroad Companv, et aL, Finance Docket No 30800 
4 I.C.C.2d 409 (1988). 
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ratê  would either increase or remain steady in these three markets if UP and MKT w.re allowed to 

^ 0 merge, the rates acmally decreased. Cunously. however, as Dr. Majure poims out, die ttiree markets 

analyzed by Peterson were not the same three markets cited by DOJ's witness. Dr. Pitmian. in die 

CP/A/AT case. Indeed, looking at one of the markets cited by Dr. Pittman. such rate increases did in 

fact occur with respect to imennodal traffic between Chicago and San Antomo. DOJ-8. V.S. Maiure 

at 52. Furthemiore, even if rates did decrease in the specific three markets analyzed by Mr. Peterson, 

one camiot claim that two railroads are better than three by simply pointing to one isolated instance of 

a rate decrease without conducting an empirical smdy (controlling for various factors) showing the 

reasons for the decrease. It could be. as Dr. Gnmm pointed out. that overall r̂ tes for these 

commodities fell for a variety of reasons."̂  Nonnally. rates would have declined even ftirther if three 

railroads were presem rather than two. It could be. as Dr. Majure's analysis points out. that rate 

declines m these markets, if diey did in fact occur, were due to the productivity gains of the railroads. 

DOJ-8. V.S. Majure at 49-53. Indeed. Applicants' own analysis bears this thesis out. While 

Applicams' claim rates declined 15% for grain traffic in die Abilene/Salina market, their same data 

shows productivity gains reduced railroads' costs by 11%. UP/SP-231. R.V.S. Petersor at 8 .̂ Thus, 

numerous other factors could accoum for the additional 4% rate decrease.** 

E. The Automobile Traffic Sn:dies Are K.̂ t P̂ p̂r̂ ^̂ ntnrî 'e Of The 3-To-2 Traffic 

In order to rebut the significam amoum of econometric evidence diat indicates a reduction from 

3 caniers to 2 will increase rates. Applicams' witnesses Mr. Peterson and Mr. Bernheim then 

perfonned two minor rate comparison smdies using automobile traffic. These smdies attempted to show 

KCS-33. Vol. I . V.S. Gnmn at 37, 

i"" ^"• '"""y' f hilc Mr. Peterson relies upon generic rate smdies when attempting to show rhat rates 
declined m these 3-to-2 markets, he later notes that "there are numerous oerils in making such [rate] 
comparisons, 'ncuding the Lmpossibility o." controlling for all of the many other variables th.t affect 
UP s rates. UP/SP-231, R.V.S. Peterson at 91. 
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that rates are no lower on routes where three railroads (including SP) ar*̂  present in a route than on 

routes where only two railroads (not including SP) were present on the route. UP/SP-231. Vol. II . Part 

A. V.S. Bemheim at 13-21; UP/SP-231, Vol. I I . Pan B. R V S. Peterson at 88-93. Because SP has 

a small share of the market for automobile transport in the West.*' it is difficult to use the findings 

of these studies to establish any sort of general finding about 'ail competi ion. yet alone rebut the 

numerous smdies submitted by KCS. However, even assuming the smdies are accurate, the smdies. 

upon close examination, acmally show diat prices are lower in thiee canier markets than in two earner 

markets. 

Unlike the smdies submittei by KCS, Peterson's analysis did not control for the many factors 

that drive costs. Bemheim used Peterson's uata to analyze revenue per ton mile while ittempting to 

comrol for various factors that might affect costs per ton mile, including d.e size of d̂ e shipment and 

the distance canied. Once cost factors are controlled for. Bemheim finds t lat UP rates fall bv a large 

and statisiicallv significant amount. 21.8%. when facing three competitors instead of two, as long as 

IS not one ofthe compefitors. UP/SP-231. R.V.S. Bemheim. Equation 1, Fable 2. He also finds 

that UP rates fall by a large and statistically significant -nouwt. 14,5%. compaied to routes with no 

competition, when UP faces a single competitor, as 'org ŝ that competitor is not the SP. Bemheim. 

workpapers HC120-100033. In short, the general .plications of Bernheim's automobile results are 

quiu- cciioistent with tlu results of the KCS smdies: the number cf competitors seems to have rather 

.significant effects on rail rates, md competiiion .natters in Westem rail markets. 

UP/SP-231. R.V S. Peterson at 88-90. .Mr. Peterson found that rates in the three canier markets 
be not that significantly higher than those in the two carrier market. Of course, because Mr. 

t'eterson (and Mr. Bemheim who relied upon Mr. Peterson's data) did not identify the routings of "le 
carloads smdied, it is difficult to make any comparative judgment. For example, if UP were a 
Jttleneck canier in any of the routes studied. UP would have the ability to take its "one lump ' in 
i'Jier the three or two canier markets. Accordingly, as UP would exist as a bottkneck canier in both 
pe three and two canier markets, it would not be surprising to find prices in boih markets to be 
slatively equal. 
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Bemheim also concludes that SP has a weaker effect on UP rates than do other competitors and 

that "the irrelevance of SP as a third finn remains striking. " UP/SP-231, R.V.S Bemheim Equation 

1, Table 2. Since .Mr. Pet.-rson has described SP as a minor canier in the automobile market, it can 

be argued ihat the results contain no useful inferences beyond tlie auto market, on the ground that SP 

should nor be expected to af fect UP rates in the way that other caniers do or in the way SP would for 

other commodities. 

The relevant issue for the mercer, however, is ihe effect of the removal of the SP as a 

competitor in those three canier markets in which SP is a major canier, e.g.. S? is a major canier of 

chemical and pla.stics traffic in the Houston BEA to the St. Louis BEA, having a 47% market share as 

compared to BNSF (12%) and UP (38%). Thus, Applicants" >mdies confirm that rates are indeed lower 

in three canier markets when compared to two canier markets, and that the replacement of SP with 

another rail firm, especially in those markets where UP a:ia SP are the dominant caniers. would put 

substantial uownw.̂ rd pressure on the ability of UP to raise rates after the merger. 

F. The Depanment Of Defense (DOD) Data 

Defemse Departmem data, compiled from acmal bid data, shows that SP is an aggressive, low 

pr ce competitor in bodi 2-to-l and 3-io-2 markets and that the elimination of SP as competitor would 

result in increased pri;es. KCS-33. Vol. I . at 40-41; Vol. I I . V S. Ploth and Nunn,"* While Mr. 

Gazetta and Mr. Butcher made many criticisms of Mr. Ploth's and Ms. Nunn's data, neither made any 

attempt to calculate whether die alleged omissions would have affected Mr. Ploth's conclusions, if at 

For example. Applicants' witnesses Gazetta and Butcher attempted to show that Mr. Ploth 
omitted bid data from his analysis. However, as admitted in the depositions of Mr. Gazetta and Mr. 
Butcher, a number of the alleged omissions were "spot bids' involving a relatively small num'oer of 
cars. Gazetta Dep. at 40-41; Butcher Dep. at 19. Further, a number of the alleged omission., were 
ammunition bids (Gazetta Dep. at 37-38. Butcher Dep. at 22). which were specifically excluded from 
Mr. Ploth's study due to the fact that most munitions shipments are repetitive and not actively re-bid. 
and due to the sensitive nature of munitions shipments. KCS-33. Vol. I I . V.S. Ploth at 16. 
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all. Gazetta Dep at 34-35. 49; Butcher Den at IQ i u i. , 

tcner ucp. at 18-19, 51. In shon, the alleged omissions do not affect 
the conclusions reached b> Mr. Ploth. 

Applicant Wimess Bemheim anempted ,o re-analyze ,he Depanmem of Defense data ,„ 

de,ermi..e whe.her ,he presence of SP as a third carrier bidding for ,„ff,c r^uces *e price of 

.ranspona„on. « wi,h his automoiive smdy. however. Mr. Bemheim s analysts was Hawed. F.rst. 

Mr. Bemhetm destgnated the wi„„,„g bidder for a particular movement as the bidder with Ute lowest 

revenue per ton mile. ,NI20-KX)OO5. HC.20-ltX»58 through HCi20-l,«,79,. But, due to the vatytng 

lengths of route for the btdding railroads, the winning bidder may not have had the .owes, revenue per 

.on mile, Bemhetm Dep. at 151.152. As a result. Mr. Ben-J,e,ra s model did not recognize SP as a 

winmng bidder if SP dtd no, have the lowest revenue per ton-mile, even when SP was in fact the 

winning btdderl ,HC120-10.X,68,. Thts at̂ lyttcal flaw alone undennines Mr. Bemlteim's conc.uston 

as to the importance of SP competition in the marketplace. 

Mr. Bemheim s model also fatled to as,sig„ credit for the winmng bid for tnterl.ne movements 

origtnating tn the West and terminattng ,„ tn,- West. v.S. Berrtteim at 23; Bentheim Dep. at 159-160. 

Mr. Bemheim-s model designated only the ortginating carrter as the wim„ng bid, and as a result. U,e 

.ernnnattng camer of an ,„erl,„e move..,e„t was no, credited with *e winning bid. Mr. Bemheim 

s,ated tha, he used *is "mchod of simpliftcation- because .fs very difficult to define who the 

contpetitors acmally atc . . . because of these issues abou, having multiple long carders." Berrtteun 

Dep. at 160. The resuU of Mr. Bernheim's -method of simplificatton' is obvious: If SP termtnated 

a West-to-Wes, movemem. SP was no, n̂ flected as ,he wim,ing btdder. This analytical enor tesulted 

.n Mr. Ben*eim's m«lel substamially underestimating the value of having SP as a ootnpetitor for 

Wesiem rail traffic. 
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^ MacDonald's Smdies Are Still Valid And Are Confimied Bv The DO) 

^ In commst to the Peterson and Bemheim studies, which focused solely on automobile traffic, 

KCS has cited smdies of grain transportation (MacDonald, 1987. 1989. 1991), which show that rail 

rates nse as die number of competitors falls from three to two and from two ro one.*' Grain smdies 

are important to show that the number of competing rail caniers has an important impact on rates, when 

die analysis is able to accurately measure competition and the factors that drive rail costs. This finding 

(particularly MacDonald 1991) specifically contradicts Mr. Willig's assertions, -vho counter-inmi.ively 

claims that changes in the number of caniers fiom three to two can have no effect on the extem of 

competition (and. therefore, on rates). Although Dr. MacDonald's smdies were criticized by Prcfessor 

Wilhg for the use of die ICC WayLdl Sample, Dr. MacDonald's smdies were not based upon "m.asked" 

data, bm included acttial contract rates. KCS-33, Vol. II , V S. MacDonald at 158-161. 

Furthemiore. Dr. MacDonald's smdies were empirically based, were not perfonned to promote 

a cenain parties" position in a legal proceeding, contained variables that comrolled for various factors 

(including costs), were subject to academic critique, were published in well respected academic joum. .3, 

and focused on rail dependem traffic. Significantly, as noted earlier. Dr. MacDonald's smdy was 

confinned by the empirical smdy perfonned for die Depanment of Justice by Dr. Majure, which 

estimated over $800 million of harm to shippers in the fonn of increased prices DOJ-8, V.S. Majure 

at 34-36. 

H. Shippers Of Mexican Traffic Need A Third Independent Canier 

The record indicates that the reduction of die number of rail compefitors from 3-to-2 will have 

amicompetitive results for traffic to and from Mexico. KCS-33. Vol. I . V S. Haverty at 141-142; TM-

23, V.S. Gnmm at 120-137. UP and SP cunently dominate rail traffic into Mexico conu-olling 90% 

These results are strongly supported by several other published smdies of the relationship 
between rail concentration and rate, as discussed in detail in Dr. Grimm's V.S.. and cited in footnote 
18 above. 
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of ai; traffic through tfe Mexican gateways. KCS-33, Vol. I , VS. Haverty at 142, citi.->g data provided 

hy .ALK Associates. Witness Ellebracht shows UP and SF control 95% of traffic vhrough the Mcx.can 

r gateways. TM-23, V S. E"e'uracht at 77. To . ieviate this ccmpeciti -e harm. Applicants have granted 

trackage rights to BNSF to Brownsville and to a connection with Tex-Mex at Corpus Christi. As 

discussed in more detail by T*. .'-.Mex, this will not 'oe an effective '•olution to the reduction of 

competition for U,S.-Mexican traffic. 

VIII. OTHER ISSUES BAR <INC APPROVAL OF THE .MERGER 

A. Applicants Failed to Satisfv t̂ e Requiremems for an Award of Tenmnal Trackage Rights 
I'nder 49 U.."' C. 11103(a) 

Applicams have leqieste l that the STB grant BNSF tiackage righi^ over KCS trackage in 

f̂ .aumom and Shreveport pursuant to the Board's authority under 49 U.S.C § 11103(a) However, 

.Applicants failed to satisfy the •"equiremeuts for an award of trackage rights under diis provision,*^ 

First, the trackage segmmts in question are not "terminal facilities" as required by Section 

' 1103(a). As defined by the Commission, a terminal facility is one uSwd for die "transfer, collection, 

or delivery of freight.""" As shown in KCS-32. neither .he Beaun.ont nor Shreveport trackage 

segments re used for such activities. Applicant̂  own witness Ongerth described a terminal facility 

as a "network of tracks, switches, and other facilities which prov'defs] access to industry and facilities 

One of the bases for Applicants' objection to divestimre ; "he fact that divestimre wouia force 
them to give up their property and ownership rights. Applicams also object to the Texas Railroad 
Commission's proposal describing it as "govemment confiscaticn of private property." UP/SP-230 at 
280. Yet. the only "'confiscation of private property"" in this ca'̂ '̂  is Applicants' request to have the 
govemmem force KCS to allow BNSF over its tracks. Applicants request diis even in light of private 
contracts -quiring the consent of aH parties, includia; KCS. be'. iv; anodier canier. such as BNSF. is 
llowed I. ver ti.t- tracks and despite the fact that KCS has never competit;'.'ely abused its ownership of 

these tracks. Curiously, while requesting a(-cess over KCS's tracks for BNSF, Applicants have refused 
to give BNSF access over its tracks-the Letisworth to Lobdell -gnient. 

See Rio Grande Indus, et al. - Purchase and Related Trackage Rights - Soo Line Railroad 
Company Line Between Kansas City and Clm ago. IL. Finance Docket No. 31505. Decision No. 6 (ICC 
Served November 13. 1989); see also KCS-^2. 
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for gathering and distributing cars to and from line haul oper.-nons. and those industries."" Ongerth 

Rebuttal Dep. at 43-44. Mr. Ongerth stated that tenninal functions would include servicing 

locomotives, repairing freight cars, and blocking train-;, and that temiinais usually include crew change 

points. Ongerth Rebuttal Dep. at 43-4;. Notwithstar.ding this clear defimtion of tenninal fimctions by 

their own witness. Applicants presented no evidence ot si.... activities on the Beaumont or Shreveport 

trackage. 

Applicants = ,o .ailed to pi-sem any e-idence of anticompetitive conduct by KCS con . :ming the 

trackage-a requiren Section IP03(a) relief set forth in Midtec Paper Corporation, et ai v. 

Chicago and North Wesiem Transportation Company, Finance Docket No. 59021, 3 I.C.C.2d 171, 179 

(ICC Decided December 2, 1986) ("Midtec II"). Additionally, the cases cited by Applicants for 

imposition of a standard odier than Midtec I I are easily distinguished from, ana inapplicable to. the 

present case.™ 

Moreover, the express lang- ag- of Section 11103(a) and goveming regulations does not 

distinguish between requests for relief by shippers and caniers. However, if the STB should choose 

In F'O Grande Indus Inc. et al - Purchase and Trac'ug^ Rights - Chicago, Missouri & 
Westem hailwa\- Company Line bet\veen St. t̂ ouis, MO and Ch cago, iL. Finance Docket No 315^̂  
5 I.C.C.2d 952 (ICC Served Sept .-mber 29. 1989) ("CMW"). the Commission ,jranted temiinal trackage 
nghts. without applying Midtec I I . because it merely subbtimted one canier in the place of a bankmpt 
canier in order to maintain the competitive stams quo and preservj service to shippers. In doing so, 
the Commission emphasi.ed that its findings on terni. al trackage rights issues were "hmited to the 
unique ciicumstances of [the] case." Id. at 980 n.30. .Applicants here, however, seek to alter the 
ccmpetitive relationships by adding another canier to the lines. In Denver and Rio Grande W"stern 
Railroad Co. an.l Missouri-Kansas-Texas Rail-oad Co. v. Sr Louis South-.estern Railroad Co Finance 
Docket No 30759. 1987 ICC LEXIS 488 (ICC Decided Januar/ 5. 1987), the Commission granted 
tenmnal̂  trackage rights to a canier in order to implement a condition the Commission had imposed in 
the 1982 consolidation of the Misso iri Pacific Railroad Company and the Union Pacific Railroad The 
Commission acknowledged that the Midtec F standard governs cunent applications for tenmnal trackage 
rights under Section 11103(a). Id at *12. n. 5. However, since the Commission considered its action 
as merely implementing a conditior imposed in a 1982 merger (over four vears prior to the Midtec I I 
decision). It found no need to apply the Midtec I I public imerest standard. Id. /̂ .pplicants. on d.e other 
hand, instituted this consolidacion proceeding, and the related tenninal trackage rights application, w-ll 
alter the Midtet I I decision had taken effect, 
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r 
to distinguish between requests by shippers and caniers (which it should not), it should impo.se a stricter 

0 standard for relief for caniers than for shippers, since .Section 11103(a) was designed to protect 

shippers -not caniers-from anticompetitive conduct. Therefore, the Midtec I I public interest standard 

should govern this proceeding. 

Finally, under the trackage rights agreements go;eming the trackage in Beaumont and 

Shrevenort. KCS must consem to any and all use - of the facilities and adjoining t ackage by a canier. 

Comrary to Applicants' allegations. KCS does not dispute that die STB may have die audiority. under 

fomier Section 11341(a), to ovenide these comracmal provisions and award tenninal trackage rights 

if the requirements of Section 11103 are otherwise met. However, as a matter of policy, the 

Conmiission nonnally avoids infusing itself into voluntary contract disputes.̂ ' To ovenide the 

goveming comracmal provisions and allow UP/SP to invite another canier over the Beaumom and 

Shreveport trackage without KCS's consem would undemime KCS's inherent rights of ownership. 

^ Ifag-BoarlShould Require The Preparation Of An Fnvironm.nr.. f n^p . , - ^ . - ^^^ 

The Board's Section of Enviromnental Analysis (SEA) has issued a Finding of No Significant 

Impact (FONSI) in comiection with ,he proposed merger in direct violation of the National 

Enviiomnemal Policy Act (NEPn,. 42 U.S.C. § 4332(2)(C). In so doing. SEA failed to take the 

requisite "hard look" at the enviromnental impacts, particularly die safety impacts, of the merger and 

die related BNSF/CMA Agreemem by (1) failing to obtain the operational infomiation necessary to 

accu.at.ly assess the potemial enviromnental m-pacts of the merger; (2) abdicating its duty to fully 

Jrom 49 use 1134, Finance Docket No. 31148 (ICC Served September 22. 1988); Iowa Interstate 

t n , t, • ' T '''"^"'^^ N'̂ - '̂ 0554 (ICC Served October 1 984 
f ~ f ^^S'neers v Chicago & N W Trunsp. Co., Finance Docket No. 29701. 366 
L / , y) F Decideu January 26 1983). K&K Warehouse - Exemption From 49 U.S.C 11104and 

10901 [d), Fmance Docket No. 30858 (ICC Served April 23. 1987). 
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assess and mir:gate die impacts of the merger in violation of NEPA; and (3) failing to conduct an 

adequate analysis of other altematives available. 

The significa.ce of the operational changes that will result from die merger and the BNSF/CMA 

Agreement cannot be understated or ignored. Yet. BNSF has not submitted a functional operating plan 

m comiection with die BNSF/CMA Agreement. Owen Rebuttal Dep. at 37-44. Without this 

infomiation. SEA has no basis for evaluating die operational changes associated with the proposed 

merger or independently estimating the resulting increa.ses in rail traffic and rail densities. Thus. SEA 

could not possibly conduct a proper review of the safety, air quality, noise, and energy impacts of the 

merger. Second, under the guise of "mitigating" the potemial safety, air quality, and odier impacts. 

SEA abdicates its duty to assess and mitigate those impacrs by defening to the Applicants, States, and 

other agencies, SEA improperly delegates its duty to mitigate by simply requiring Applicants to consult 

with other agencies and comply with existing laws and regulations,̂ ^ Finally. SEA failed to consider 

reasonable and feasible altematives that would reduce the enviromnemal imp :cts of the propos.̂ d m.erger 

and related Agreements, NEPA requires tnc STB to give hdl and cP^eftil consideration to "reasonable" 

and "feasible" altematives prior to reaching a dec.sion on 'he pu oo.ed action, 42 U.S.C. § 4332(2XC); 

40 C,F,R, § 1502,14; City of Grapevine v. DOT. 17 F. 3d. 1502 (DC Cir. 1994). The SEA considered 

only the "merger" and " no merger" aliematives. EA. vol. 1 at ES-17 and ES-1. The SEA did not 

analyze the impacts of altematives proposed by other parties (including ot.her trackage rignts and 

divestimre proposals). 

See KCS-50 and KCS-58 for a ftill discussion of these issues. 

fh Jr A^T^'i'*"''^-'^"*' ^""'^'"^ "̂"̂  regi lations does not constimte mitigation under NEP/v when 
tne i t iA has idemitied potemial environmental impacts. SeeA9 C.F.R § 1105 4- 40 " F R § 1508 20 
foi t.Hp STB definition of "mitigation." 
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The ICC's abdication of its NEP.A obligations in the pa.;t have been solidly rejected by the 

courts. See, e.g.. State of Idaho v. Interstate Commerce Commission, 35 F.3d 585 (D.C. Cir, 1994) 

(the ICC may not delegate to the EPA the duty of assessing the potential environmental impact of 

salvage activities associated with a proposed abandonment); Calvert Cliffs' Coordinating Comm. v. 

Atomic Energy Comm'n., 449 F.2d 110̂  (D C. Cir. 1971) (relying entirely on the environmental 

judgment of other agencies in fundamental conflict with NEPA.) SEA must assess safety impacts as 

part of die EA. before the merger decision. To fulfill NEPA's most basic requirements, the STB and 

the public must have the opportunity to review and evaluate all information regarding potential public 

health and safety impacts prior to the merger decision. See, Robertson v. Methow Valley Citizens 

Council, 490 U.S. 332, '9 (1989) (NEPA guarantees that relevant environmental information will be 

made available to the parties and to the public so they may play a role in both the decision making 

process and the implementation of that decision"). The EA does not meet these requirements. 

C. The STB Should Not Immunize Any Prior C'''nduct That May Have Violated Ti'̂ e 
Antitmst Laws 

When Mr. Krebs was President of ATSF. he commissioned "more than one smdy , . . about 

where Santa Fe would end up evenmally in the Westem rail system. "' One of these smdies "includea 

a BN/SF combination." (Krebs Dep, at 83-86). and one or more of the other smdies he commissioned 

included "the possibility of a carve-up of the Scuthem Pacific routes. " Id. Mr. Krebs testified that "[i]t 

seemed to me that the logical caniers were Santa Fe for the Gulf Coast and Cotton Belt, the Union 

Pacific across to Southem Califomia, and Burlington Northern to Northem Califomia and up to the 

Pacific Northwest." Id. 

Standing alone, the fact that Mr. Krt^s commissioned one or more smdies of potential 

"combinations" in the westem rail market is quite umemarkable. What is remarkable, and indeed 

dismrbing, given the close coordination between UP, SP, and BNSF in this and the previous BNSF 
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merger, is the fact that instead .>f relying on the analysis solely for intemal strategic planning purposes. 

Mr. Krebs elected to share the smdy or studies with ATSF's com.petitors. SP and BN. Krebs Dep. at 

84-91. While such actions, or any other past actions, may or may not violate the antitmst laws, the 

Board should make it clear in any mling in this matter that its antitmst immunity confened under 

former Section 11341(a) does not immunize any conduct that may violate the antitmst laws. 

Neither Congress nor die courts has granted the STB the ability to immunize amicompetitive 

behavior that violates sections 1 and 2 of the Shemian Act. ^.g.. horizontal agreements to divide 

tenitories or monopolize a market. The fonner ICC consistently acted in accordance with this policy 

often stating that it does not sit "as an antitmst court in determining compliance with the Clayton Act. 

Shemian Act cr related antitmst acts,"'̂  Accordingly, in Burlington Northern, Inc. - Purchase 

(Portion) - Chicago, Milwaukee. St. Paul and Pacific R.R., 363 ICC 298, 1980 ICC LEXIS 60 (Aug. 

21. 1980), even though diere was evidence of discussions that may have constituted "collective activity 

du ng die bidding process," the transaction was ultimately approved. In so doing, however, the 

Commission expressly foreclosed any argument diat its approval could be interpreted as ratilicanon of 

the anticompetitive actions. 

We do not, however, mean by our action today to condone any negotiations which may 
have violated the antitrust laws. We specifically widihold any antitmst immunity which 
might be implied in proceedings under the MRRA upon the negotiations conducted 
between BN, UP, and the Milwaukee tmstee and any resulting agreements. We will 
refer this matter to the Department of Justice, since it is diat agency's stamtory 
responsibility to enforce the antitmst laws. 

The STB should therefore follow the precedent of the former ICC and establish that its mlings do not 

condone or provide insulation to any violations of the antitmst laws that may have occuned. 

UP/CNW, 1995 ICC LEXIS 37 at *148; DRGW/SP. 4 I.C.C. 2d 834. 1988 ICC LEXIS 267 at 
*42; UP/MKT, 4 I.CC, 2d 409, 1988 ICC LEXIS 1 at *33; and UP/MP/WP 366 ICC 459. 1982 ICC 
LEXIS 16 at *50. 

-46-



D. Because The Terms Of The Transaction Are Not Fair To SP's Minoritv Shareholders. 
The Bt̂ ard Should Ncc Approve Applicants' kequest For A Sc.'iwabacher Finding 

Applicants have requested a finding under Schwabacher United States, 334 U.S. 182 (1948) 

that the purchase of the comn .-n stock of SP is fair to both the stockholders of UP and SP.'' 

Schwabacher provides: 

Federal law requires that merger terms be just and leasonable to all groups of 
stockholders, 

* >i< * * 

In detemiining whether each class of stockholders receives an equivalent of what it tums 
in, the Commission is under a duty to see that minority inte-ests are protected, especially 
when there is an absence of arm's length bargaining or the terms of the merger have 
been imposed by management interests adverse to any clafs of .stockholuers. 

Mr. Grocki's analysis evaluated the price that other caniers. either independendy or jointly. 

would pay for the various SP lires if SP were broken-up and sole. " He then evaluated whether such 

a scenario would result in an increased value of the SP to its shareholders, versus the sale of SP intact 

to UP. Nearly all of the scenarios studied indicated that the SP was more valuable broken up than if 

sold intact to UP. The view that SP shareholders could receive higher prices under a break-up scenario 

was confirmed by Applicants' witnt ,s Mr. Yarberry who "posits total proceeds from the sale of the SP 

franchise in pieces at levels which I believe are eve.i highe. than Mr. Grocki appears to suggest." 

UP/SP-231. R.V.S. Lincoln at 35. 

Applicants have not requested a similar finding for shareholders of the SSW. a subsidiary canier 
of SP. 

'"' It is '•imp' • not tme that Mr. Grocki's analysis is predicated on neither firm offers nor willing 
sellers." UP/SP-231. V.S. Lincoln at 34. In determining which caniers desired to purchase whicn 
lines. Mr. Grocki relied upon the January 29 public filings requiring a description of inconsistent and 
lesponsive applications and also the "otVers to purchase"' that have been submitted by Comail and 
Montana Rail Link. 
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Mr Lincoln states that .Vfr. Grocki "never even approximates the real world values of these 

pans, mosdy because his 'values' are pure guesses.'" Id. Mr. Grocki s values were validated, however, 

by Montana Rail Link's offer to UP of slightly in excess of S6I5 million for a package of lines that 

were somewhat reduced from '.he package that Mr. Grocki evaluated." Mr. Grocki's valuation of the 

lines in which Comail would be interested ranged from S918 million to $L 13 billion. Comail has made 

an offer to acquire die.se lines tor $1.5 billion "subject to existing mortgages or financing 

anangements." Allowing for the uncertainty of these mortgages and financing anangements. which are 

unknown to us, Mr, Grocki's analysis once again appears to be right on the money. Therefore, to state 

that Mr. Grocki's values are "pure guesses" is frivolous and unsupported by the facts. Accordingly, 

the purchase price is not fair to die minority shareholder's of SP and the Board should not issue a 

Schwabacher finding, 

^- KCS And Others Have Been Denied Adequate Due Process 

Applicants have resisted discovery at every mm. e.g.. Applicants limited their search of files 

to a limited l:st of top executives, excluding personnel in charge of key commodity groups and 

marketing managemem. who acmally cany >̂-«t company policy and have the best opportunity for 

knowledge of competitive simations; fought to avoid disclosure of die details of acmal instances of 

shippers' playing UP and SP off against each otfier to obtain improved rates or service (UP/SP-30 and 

UP/SP-70; Objections To KCS Intenogatories 20, 22. 63); and reftjsea to produce examples of source 

competition, build-out sin-ations. and transloading opportunities (UP/SP-30 and UP/SP-70; Objections 

To KCS Intenogatones 21, 62, 27. 28). '-urther. Applicants rehised to provide access to any shipper 

Mr. GrcKki s verified statement inc -ates a range of values for the lines which Montana Riil 
Link has expressed an interest in from S808 millio . tu $994 million, based upon infonnation pubHclv 
available at the time. 
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files involving bulk commodities;'̂  prevented any meaningful examination of their own analysis r f the 

compefitive effects of the BNSF/CMA Agreement (claiming "settlement pnvilege"); and refused to 

produce strategic studies showing that SP ""break-up " scenarios are indeed valid, such as the McKinsey 

smdy. Krebs Dep, at 73-7. This refusal to prov.de open and fair discover)' has prevented KCS from 

ftilly exploring the competitive effects of the transaction. 

In addition to resisting discovery. UP and SP have stymied opposing parties' full participation 

in this proceeding by their wholesale use. resulting in abuse, ofthe "Highly Confidential" designation 

of documents and deposition transcripts. This abuse deprived outside counsel of the right to share 

information with their clients, which deprived the parties of the opportunity to analyze, evaluate, 

critique and respond to ;.e information in die fullest and most meaningful manner. 

The absurd extent of this practice was followed to declare simple candid statements by UP and 

SP executives as ""Highly Confidential'" purely to prevent public disclosure. As Judge Nelson recently 

held. Applicants cannot use the .Protective Order to shield non-rate or shipper specific material from 

public view. (May 30. 1996 Discovery Conference, at 3376-33 '.'.). Unfortunately, diis practice was 

followed for almost every document, including public repons that must be publicly filed at the SEC. 

(C20-0OO073-0O2977). Because of the abc - of the Commission's Protective Order, many conversations 

between outside counsel and their clients' employees Ct5uld not occur, severely limiting the parties' right 

to consult counsel, violating the procedural due process rights guaranteed under bodi the Fifth anc 

Fourteenth Amendments. Parties were unable to "petition die government for a redress of grievances" 

in violation of the First Amendment because the parties themselves were unable to even look at the 

reams of ""Highly Confidential"" documents in order to properly advise counsel. 

^ Applicants produced only a small number of chemical shipper filts (less tnan 10); only 20 plastic 
shippers files; and only 25 Central Kansas grain shipper files. Considering tbat Applicants rely upon 
1400 shipper statements, the refusal to produce a significant numbei of shipper files prevented any 
meaningfiil examination of Applicants' competitive claims 
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CONCLUSION 

As currently stmctured. the proposed transaction is not consistent with the public interest. The 

proposed UP/SP merger will cans • unprecedented competitive h.-irm The BNSF/CMA Agreement, 

upon which .Applicants rely to alleviate this harm, relies on 5,000 miles of trackage rights, which the 

evidence suggests will result in little, if any. effr.rdve competition to UP/SP. KCS's Comprehensive 

Solution calls for divestimre. through sale by Applicants, of one of two parallel and duplicate lines and 

facilities. Divestiture will allow Applicants to maintain all of the proposed ,,.ngle-line benefits to 

shippers and resolve the competitive harms. Accordingly, without significant d'vestimre, this merger 

should be denied. 

Respectfully Submitted. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOUKI PACIFIC RMLROAD COMPANY 

— CCNTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

BRIEF OF 

SIERRA PACIFIC POWER COMPANY 

AND 

IDAHO POWER CCMPANY 

Sierra P a c i f i c Power Company and Idaho Power Company 

( c o l l e c t i v e l y r e f e r r e d t o here as "Sierra P a c i f i c " ) submit t h i s 

B r i e f i n support of the p r o t e c t i v e conditions t h a t they have 

requested the Board t o place on any approval of the proposed 

merger of Union P a c i f i c Railroad Company ("UP") and Southern 

P a c i f i c R a i l Corporation ("SP") ( c o l l e c t i v e l y r e f e r r e d t o as the 

"Applicants"). 

INTRODJCTION AND SUMMARY 

Sierra P a c i f i c owns and operates a coal-burning e l e c t r i c 

generating plant i n north c e n t r a l Nevada known as North Valmy 
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S t a t i o n . The plant was i n t e n t i o n a l l y located i n a place where i t 

would have access t o , and could be served by, both UP and SP. As 

explained i n d e t a i l i n the Request f o r Conditions and Comments 

f i l e d by Sierra P a c i f i c , SPP-IC, on March 29, 1996, the a b i l i t y 

of North Valmy Station t o obtain it.s coal supply from mines i n 

the Uinta and Hanna Basins served e i t h e r by UP or SP has given i t 

competitive a l t e r n a t i v e s t h a t have been, and w i l l continue t o be, 

c r i t i c a l i n keeping not only i t s r a i l rates but also i t s coal 

supply prices reasonable. 

As f u r t h e r explained i n SPP-10, the UP/SP merger w i l l 

eliminate those competitive a l t e r n a t i v e s . Contrary t o 

Applicants' claim, the BN/Santa Fe Settlement Agreement^' w i ? l 

not preserve the compe+-ition t h a t North Valmy Sta t i o n now enjoys. 

Among other reasons, the Settlement Agreement does not give 

BN/Santa Fe access t o any of the mines i n the Uinta and Hanna 

Basins now served by UP and SP. Accordingly, BN/Santa Fe could 

d e l i v e r coal t o North Valmy Station from most of the Uinta and 

Hanna Basin mines only i n two-line service w i t h the merged UP/SP, 

and from the re s t of those mines only i n two-line service with 

UTAH Railway. I n a d d i t i o n , the compensation BN/Santa Fe must pay 

fo r i t s trackage operations w i l l not permit i t t o be reasonably 

competitive. 

"BN/Santa Fe Settlement Agreement" re f e r s t o the September 25, 
1995 Settlement Agreement between Applicants and the Burlington 
Northern Railroad Company ("BN") and The Atchison, Topeka and 
San^a Fe Railway Company ("Santa Fe") ( c o l l 2 C t i v e l y , "BN/Santa 
Fe"), as amended. 

-5-



Accordingly, Sierra P a c i f i c recuests t h a t the Board impose 

the f o l l o w i n g conditions on any approval of the merger of UP and 

SP: 

(1) The merged c a r r i e r must provide another r a i l c a r r i e r , 
to be selected by Sierra P a c i f i c , w i t h trackage r i g h t s 
enabling t h a t c a r r i e r to transport coal t o North Valmy 
Station i n single l i n e service from a l l mines i n 
Colorado and Utah now servtid by SP. 

(2) The merged c a r r i e r must prcvide such trackage r i g h t s a t 
a compensation l e v e l no greater than 1.48 m i l l s per 
gross ton-mile f o r the movement of coal from a l l mines 
i n Colorado and Utah now served by SP t o North Valmy 
Station, adjusted quarterly based on changes i n the 
RCAF-A. 

In t h e i r Rebuttal, UP/SP-230 through UP/SP-234, Applicants 

have not seriously disputed Sierra P a c i f i c ' s showing t h a t North 

Valmy Station now enjoys competition between UP and SP, based on 

the a b i l i t y of each of them to d e l i v e r coal t o the pl a n t i n 

s i n g l e - l i n e service from Uinta and Hanna Basin mines, and t h a t 

t h a t competition has been and w i l l continue t o be extremely 

important t o Sierra P a c i f i c . Instead, Applicants have opposed 

b i e r r a P a c i f i c ' s requested conditions on the basis of t h e i r claim 

t h a t North Valmy Sta t i o n w i l l i n f a c t have e s s e n t i a l l y the .̂ ame 

competitive a l t e r n a t i v e s a f t e r the merger as i t has now. As 

discussed i n greater d e t a i l below, hovever, the f a c t s t h a t 

Applicants assert i n support of t h a t claim are simply i n c o r r e c t . 

STATEMENT OF FACTS 

The f a c t s r e l a t i n g to North Vcvlmy s t a t i o n , i t s dependence on 

coal fron. Uinta and Hanna Basin sources, and the r a i l service 

available t o i t are described i n d e t a i l i n SPP-10 and i n the 
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v e r i f i e d statements of J e f f r e y W. H i l l , Director of Fuel 

Management and Operations Support of Sierra P a c i f i c Power 

Company, and Thomas D. Crowley, President of L.E. Peabody and 

Associates ( h e r e i n a f t e r " H i l l V.S." and "Crowley V.S."). Most of 

those f a c t s are not disputed and they w i l l only be summarized 

here. 

Construction of North Valmy Station began a f t e r an 

exhaustive three-year s i t e selection study. As Mr. H i l l 

explained: "One of the important considerations i n s e l e c t i n g the 

s i t e was the f a c t t h a t i t i s stratF.gically located between, and 

with access t o , the main l i n e tracks of two cTompeting r a i l r o a d s , 

UP and SP." H i l l V.S. at 4. North Valmy Station's generating 

capacity i s evenly divided between two u n i t s . Unit I came on 

l i n e i n 1981 and Unit I I came on lir..,j i n 1985. Both of these 

u n i t s were " s p e c i f i c a l l y designed t o burn low-sulphur, high BTU 

coal, which i s the primary f u e l burned at the p l a n t . " I d . 

North Valmy S t a t i o n i s dependent on obtaining coal from 

mines i n the Uinta and Hanna Basins i n Utah, Colorado and 

southern Wyoming because thc;t ooai i s s i g n i f i c a n t l y higher i n BTU 

content and lower i r sulphur content than coal from any other 

region i n the United States.2^ As shown on the map and . l i s t on 

the f o l l o w i n g pages (reproduced from Exhibit A of Mr. H i l l ' s 

statement) , there are curro.ntly 11 operational mines i n the Uinta 

Basin w i t h i n approximate" 500 r a i l miles of North Valmy Station 

Hanna Basin coal has a lower BTU and higher sulphur content 
than most Uinta Basin coal, but i t i s w i t h i n the design 
parameters of North Valmy Station's b o i l e r s . 
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\^ estern UP. SP. UTAH. BNSF Mine Origins 

Hil! Exhibit A 
Page 2 of 2 

Mine 

Number Basm_/Mine 

Eftwder .R:ver BasLo (WY) 

1 Buckskin 

2 Rawhide 
3 Dry F ork 
4 Eagle Butte 
5 CabaUo 
6 Belle Ayr 
7 Caballo Rojo 
8 Cordero 
9 Coal Creek 
10 Jacobs Ranch 
11 Black Thunder 
12 North Antelope 
13 Rochelle 
14 Antelope 

Green River (WY) 

15 Pilot Butte 
16 Jim Bndger 
17 Leuate Hills 
18 Black Butte 

Hanna (WY) 

19 Medicin': flow 
20 Shoshone No. 1 

UiBLtaiTJT) 

21 BelinaNo 1 & 2 
22 Sl^line 1 & 3 
23 Willow Creek 
24 Pmnacle & Aberdevai 
25 Star Point 
26 Crandall Canyon 
27 SUFCO 
28 BetJ Canyon No. 1 
29 Trail Mountain 
30 Cottonwood 
31 Deer Creek 
32 Soldier Canyon 

Mine 
Number 

33 
34 
35 
36 

37 
38 
39 
40 
41 

42 
43 

44 
45 
46 

lIiiitaj(CD) 

Roadside 
Orchard Valley 
Sanborn Creek 
West Elk 

Green Ei¥eiL(CQ) 

Colowyo 
^agle 5 & 6 
Trapper 
Seiieca 
Foidel Creek 

Raton (CO) 

Southfield 
Basin Resources 

San Juan (NM) 

York Canyon 
McKinley 
Lee Ranch 



and 4 more w i t h i n 750 r a i l miles t h a t are served by SP. Mines i n 

the Hanna Basin are w i t h i n 580 t o 760 r a i l miles from North Valmy 

Stati o n and are served by UP. 

There are no closer sources of coal f o r North 
Valmy Station than ths Uinta and Hanna Basin 
mines shown on Exhi b i t A. The next closest 
sources would be mines i n New Mexico 
c u r r e n t l y served by BNSF, which are 
approximately 1,500 r a i l miles irom Valmy, 
and various Powder River Basin ("PRB") mines 
served by BNSF and UP, which are 
approximately 1,400 miles from Valmy. I d . 
at 6. 

North Valmy Stat i o n c u r r e n t l y obtains i t s coal supply from 

two mines: the Southern Utah Fuels Company ("SUFCO") mine i n the 

Uinta Basin and the Black Butte Coal Company mine i n the Hanna 

Basin. The c a l from both mines i s c u r r e n t l y transported by r a i l 

e n t i r e l y by UP under a t r a n s p o r t a t i o n contract t h a t expires next 

year. 

Throughout the h i s t o r y of the plant, UP and SP have competed 

to t r a n s p o r t N o r t i Valmy's coal from the SUFCO and Black Butte 

mines t o the plant. When Sierra P a c i f i c negotiated a r a i l 

contract i n 1981 t o tra n s p o r t coal from the SUFCO mine t o North 

Valmy Station's Unic I , four r a i l r o a d s competed vigorously f o r 

the contract. Two r a i l r o a d s , the Denver & Rio Grande Western 

("DRGW") and UP, provided o r i g i n c c n p e t i t i o n from the mines, and 

two other r a i l r o a d s , the Western P t c i f i c ("WP") and SP, provided 

d e s t i n a t i o n competition t o the plcint. I d . at 8-9. 

A f t e r protracted negotiations. Sierra P a c i f i c i n i t i a l l y 

selected the combination of UP and WP to transport coal from 

SUFCO t o North Valmy St a t i o n under i t a r i f f r a t e " t h a t was 
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comparable t o r a i l t r a n s p o r t a t i o n rates f o r coal t o other 

f a c i l i t i e s enjoying r a i l competition." Crowley V.S. a t 4. SP, 

however, continued t o bi d aggressively f o r North Valmy Station's 

busines.-, and 'n 1984 succeeded i n o b t a i n i r j a contract w i t h 

Sierra P a c i f i c t o d e l i v e r coal t o the plant i n a. two- l i n e haul 

w i t h UP. H i l l V.S. at 8. 

In 1936, however, UP succeeded i n winning back the r i g h t t o 

move the SUFCO coal f o r the e n t i r e haul from the mine t o the 

plant by negotiating a long-term coal t r a n s p o r t a t i o n contr; t 

wi t h Sierra P a c i f i c . I d . at 9. That same year. Sierra P a c i f i c 

entered i n t o a coal supply contract with Bla<?k Butte mine t o 

purchase coal f o r North Valmy Station's Unit I I . The 1986 UP 

coal t r a n s p o r t a t i o n contract, which expires next year, awarded UP 

the movement of be SUFCO and Black Butte coal t o North Valmy 

Station. "The terms of the ̂ 98 6 contract w i t h UP were favorable 

t o Vaimy and were du<;i t o the competitive service t h a t Valmy had 

been receiving from SP." Crowley V.S. at 5. 

As Mr. H i l l explains, the a v a i l a b i l i t y t o North Valmy 

Station of competitive r a i l service from both UP and SP has been 

and w i l l be c r i t i c a l t o the plant's a b i l i t y t o secure both 

reasonable r a i l rates and reasonable coal p r i c e s . H i l l V.S. at 

11-12. The proposed UP/SP merger w i l l deprive North Valmy 

Station of those competitive options unless the Board imposes 

p r o t e c t i v e conditions t o preserve them. 

Applicants have contended th a t the BI/Santa Fe Settlement 

Agreement w i l l preserve r a i l competition f o r No:i.th Valmy Station 
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because i t would allow Bll/Santa Fe t o d e l i v e r coal t o the plant. 

As Sierra P a c i f i c explained i n SPP-10, however, the BN/Santa Fe 

Settlement w i l l not restore the competition North Valmy Station 

w i l l lose oecause i t does not give the BN/Santa Fe acce-s t o any 

of the Uinta Basin or Hanna Basin mines on which the plant 

depends f o r i t s coal supply. Without such access, the 

competitive remedy alleged by Applicant.- i s an i l l u s i o n . 

ARGUMENT 

I . THE PROPOSED MERGER WILL ELIMINATE CRITICAL RAIL COMPETITION 
FOR THE TRANSPORTATION OF COAL TO NORTH VALMY STATION 

As discussed i n the Statement of Facts, North Valmy Station 

i s dependent on obtaining coal from mines i n uhe Uinta and Hanna 

Basins. Today two r a i l r o a d s , UP and SP, can each d e l i v e r coal i n 

s i n g l e - l i n e service t o North Valmy Station from a number of mines 

i n those basins.^' That f a c t has given North Valmy Station 

important competitive a l t e r n a t i v e s t h a t have served t o keep i t s 

r a i l t r a n s p o r t a t i o n rates and i t s coal supply costs reasonable. 

Sierra P a c i f i c contends t h a t the merger w i l l eliminate those 

Competitive a l t e r n a t i v e s . 

A p p l i c a r t s have not seriously disputed Sierra P a c i f i c ' s 

contention and i t s supporting evidence t h a t UP and SP provide 

competitive t r a n s p o r t a t i o n a l t e r n a t i v e s f o r North Valmy Station's 

coal supp'ly t h a t have been and w i i l continue t o be extremely 

important t o North Valmy Station. Applicants' short r e b u t t a l 

- Most of the uiines i n the Uinta Basin, v/hich produces the 
highest BTU coal, are served today exclusively by SP. 
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discussion of Sierra P a c i f i c ' s Request f o r 'Conditions and 

Comments (UP/SP 230 at 264-265), instead, r e l i e s e n t i r e l y on the 

contention t h a t Applicants' Sc-ttlemant Agreement witt» BN/Santa Fe 

w i l l preserve those competitive a l t e r n a t i v e s f o r North Valmy 

Station. As we discuss i n the following Part I I , Applicants' 

contention i n t h a t regard i s based on assertions of f a c t t h a t are 

simply i n c o r r e c t a"-'' t h a t are not supportea by any evidence of 

rerord ".n t h i s case.-

I I . THE APPLICANTS' SETTLEMENT AGREEMENT WITH BN/SANTA ̂ E WILL 
TOT PRESERVE THE RAIL COMPETITION AVAILABLE TO NORTH VALMY 
STATION 

Applicants' have addressed Sierra Pacifi"x:'s competitive 

concerns and request f o r conditions cr.ly very b r i e f l y i n t h e i r 

Rebuttal, devoting less than two pages t o these issues i n t h e i r 

Rebuttal Narrative (UP/SP 230 at 264-65). As noted, they have 

not disputed Sierra P a c i f i c ' s contention t h a t North Valmy Station 

c u r r e n t l y enjoys r a i l competition between UP and SP. Instead, 

t h e i r opposition t o Sierra P a c i f i c ' s comments and requested 

conditions i s based e r . t i r e l y on the contention t h a t the BN/Santa 

Fe Settlement Agreement Wxll ensure t h a t Sierra P a c i f i c w i l l have 

i ' One of Applicants' witnesses, Robert L. Sansom, also 
c r i t i c i z e s some of the data r e l i e d or. by Sierra P a c i f i c ' s 
witnesses t o i l l u s t r a t e the ex i s t i n c competition enjoyed by North 
Valmy S t a t i n. Sant;om RVS at 7o. This c r i t i c i s m i s i n s u b s t a n t i a l 
and Applicants conspicuously rake no ir.ention of i t i n t h e i r 
Rebuttal N a r r a t i ' j . Specifi'?=» v-, Mr. Sansom c r i t i c i z e s > c. 
Crowley'^ comparison of r a i l rates using Waybill Sample dcta^ 
claiming i t i s inaccurate aata. Mr. Sansom seems t o bn arguing 
th a t Sierra P a c i f i c and i t s witnesses are not e n t i t l e d t o r e l y on 
UP's own data. Regardless of the data used, howe'^er, the 
undisputed f a c t remains t h ^ t two r a i l r o a d " are c u r r e n t l y able t o 
prov.'de s i n g l e - l i n e service t o North Valmy Station and t h i s 
competition w i l l be eliminated by the merger. 
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the same competitive a l t e r n a t i v e s a f t e r the merger as before. 

S p e c i f i c a l l y , Applicants have asserted t h a t Sierra P a c i f i c ' s 

requested conditions "should be denied because Sierra P a c i f i c .has 

made no showing t h a t i t s competitive circumstances w i l l be 

worsened as a r e s u l t c I the merger, and because, i n f a c t , they 

w i l l be improved." Applicants' Rebuttal Narrative, p. 264. 

Applicants do not deny that BN/Santa Fe w i l l not have the 

r i g h t t o serve any mines i n the Uinta and Hanna Basins on which 

North Valmy Station depends f o r i t s coal supply. Neverthaless. 

Applicants o f f e r the fo l l o w i n g comparison of the competitive 

options available t o North Valmy Station before and a f t e r the 

merger. S p e c i f i c a l l y , Applicants state: 

[ I ] n the absence of the UP/SP merger North 
Valmy could obtain Utah coal from one of 
three basic sources: (a) Utah or Colorado 
mines served s i n g ] e - l i n e by SP; or (b) Utah 
Railway mines, via a Utah Railway-UP j o i n t 
haul; or (c) UP d i r e c t from load-out 
f a c i l i t i e s a t Sharp, Utah. The same options 
w i l l remain w i t h the merger and the BN/Santa 
Fe settlement. ITorth Valmy w i l l then be able 
t o receive coal from the f o l l o w i n g basic 
sources: (a) s i n g l e - l i n e fr'^m Utah cr 
Colorado mines v i a UP/SP; (b) j o i n t l i n e 
movements from Utah Railway mines, v i a Utah 
Railway-BN/Santa Fe; or (c) BN/Santa Fe 
d i r e c t , sourced frora a load-out a t Provo or 
other Utah "2-1" points. I d ^ at 264-65. 

In e f f e c t , Applicants appear to be arguing t h a t BN/Santa Fe w i l l 

be able t o provide d i r e c t s i n g l e - l i n e service frctr. coal load-outs 

i n Utah, -and t h i s w i l l be equivalent t o , and serve as an 
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e f f e c t i v e competitive s u b s t i t u t e f o r , d i r e c t UP service from the 

srFCO mine.i' 

Applicants also argue th a t the BN/Santa Fe Settlement 

Agreement w i l l give North Valmy Station access t o lower BTU, 

higher sulphur coal from the Powder River Besin (-'PRB") mines 

served by BN/Santa Fe. -rhey state: 

I n a d d i t i o r , i f North Valmy were to convert 
t o burning PRB coal, i t would gain a major 
advantage from the merger. I t would have 
s i n g l e - l i n e PiB service from both UP and 
BN/Sai.ta Fe, v/hereas today i t has only one 
PRB s i n g l e - l i n e routing. I d . at 265. 

There are two problems with these arguments F i r s t , there 

are no Icad-outs at Provo or any other 2-1 point accessible t o 

BN/Santa Fe i n Utah, and Applicants' i m p l i c a t i o n t o the contrary 

i s simply i n c o r r ;ct. Second, Applicants ignore the f a c t t h a t 

burning tPB c i s not feasible f o r North Valmy bLation, f i r s t , 

because PRB mines are from two to three times f a r t h e r away than 

Uinta Basin mines, and, second, because Nortl Valmy Station's 

b o i l e r s were not designed t o burn PRB coal and converting them t o 

do so i s not an economically feasible a l t e r n a t i v e . 

A. Applicants' Assertion That BN/Santa l e Could Serve 
North Valmy Station Direct From e Load-Out i n Utah i s 
F l a t l y I n c o r r e c t 

Contrary t o .Applicants' i m p l i c a t i o n , there are no load-outs 

at Provo or any other Utah "2-1" points t h a t BN/Santa Fe co .w 

A coal load-out i s a f a c i l i t y to which coal may be 
transported by t r u c k where i t may then be loaded i n t o r a i l cars. 
Coal t h a t North Valmy Station c u r r e n t l y receives from the SUFCO 
mine i n southern Utah i s trucked from t h a t mine t o a load-out 
owned and operated by t h a t mine '-ii UP's l i n e at Sharp, Utah. 
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serve. Although Applicants c i t e Mr. Nock's r e b u t t a l v e r i f i e d 

statement i n supporx. of t h e i r assertion, Mr. Nock nowhere 

mentions any load-outs ot Provo or at any othei Utah 2-1 points. 

I n fawL, Mr. Nock admitted i n his deposition t h a t there are no 

loai-ou^s i n Utah th a t could be served by RN/Santa Fe: 

MR. ALLEN: Are there any load-outs today a t 
Provo or any other place i n Utah t h a t BN 
would have access to? 

MR. NOCK: Not t o my knowledge, no. 

MR. ALLEN: /jn I safe i n assuming t h a t frora 
your 14 yeais i n the coal business t h a t i f 
there were any, you would know about them? 

MR. NOCK: I t h i n k so, yes. N 

Nock Deposition of 5/10/96 at 10 (Appendix A, i n f r a . ) 

Although Mr. Nock stated h i s opinion t h i t c onstruction and 

operation of a load-cut at P: ovo ould be feasible,^' there i s ro 

credjb.le basis f o r t h a t opinion. Indeed, Mr. Nock admitted t h a t 

he was unaware of any avail a b l e l o c a t i o n f o r such a load-out and 

had never studied the physical, environmental or economic 

f e a s i b i l i t y of such a load-out. Nock Dep. at 10-11. 

Furthermore, a cursory look at any topographical map teveals 

tlictt ^ load-out operation out of Provo t o >Jorth Valmy Stat i o n 

would c l e a r l y not be f e a s i b l e . To reach Provo from Uinta Basin 

mines, loaded coal trucks would neve t o t r a v e l a s i g n i f i c a n t 

- I d . As Mr. Nock explained at his deposition, i f a load-out 
accessible t o BN/Santa Fe were t o be constructed, Provo would be 
the closest l o c a t i o n t o the coal f i e l d s accessible by BN/S<inta 
Fe. I d . at 11. 
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distance over extremely mountainous terrain.2' The highway route 

t o Provo from those mines would be d i f f i c u l t , dangerous and 

p r o h i b i t i v e l y expensive, especially during the winter, because 

the lOdded trucks would have to negotiate steep four t o s i x 

percent grades over Soldier Summit,5' which r i s e s t o 7443 f e e t 

above sea l e v e l . 

There i s also no merit t o Mr. Nock's claim t h a t the f a c t 

t h a t coal i s c u r r e n t l y trucked from the SUFCO mine to a load-out 

f a c i l i t y at Sharp, Utah indicates t h a t a truck move from Uinta 

Basin mines t o Provo would also be fea s i b l e . Nock Dep. a t 79. 

As Mr. Nock acknowledged, the truck route from the SUFCO mine t o 

Sharp i s not the route t h a t trucks would take t o get t o Provo, 

and i t does not go over Soldier Summit. Nock Dep. a t 82-83. 

In sum, the competitive a l t e r n a t i v e that Applicants hold out 

to Sierra P a c i f i c — long truck moves over the Wasatch Mountains 

to non-existent load-outs at Provo followed by r a i l moves v i a 

BN/Santa Fe to North Valmy Station — i s completely i l l u s o r y . 

The highway distance from Pi-ovo t o the Uinta Basin mines i s 
from between 7 0 t o several hundred miles. Mr. Nock acknowledged 
i n h i s deposition t h a t "[w]hen you get i n t o 20 t o 30 mile t r u c k 
hauls t o get t o a r a i l move, i t defeats some of t h a t economics." 
Neck Dep. at 86. 

'̂ The town of Helper, Utah, which i s located near Soldier 
Summit, was named as tuch i n 1892 when extra t r a i n engines, or 
"helper engines," stored there were attached t o loaded t r a i n s i n 
order t o provide increased power f o r climbing the heavy mountain 
grades. John Keahey, The Art of the Comeback Helper on the Road 
to R e v i t a l i z a t i o n . Salt Lake Tribune, Mairh 10, 1996. 
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B. Applicants' Assertion That Burning PRB Coal I s A 
( \ Feasible A l t e r n a t i v e For North Valmy Station I s 

Erroneous 

There i s also no merit t o Applicants' assertion tha*- burning 

PRB coal i s a fe a s i b l e a l t e r n a t i v e f o r North Vaimy Sta t i o n , As 

explained i n d e t a i l i n Sierra P a c i f i c ' s March 29 f i l i n g , the 

closest sources of coal supply t o North Valmy Station are mines 

i n the Uinta and Hanna Basins. Mines i n the PRB are two t o three 

times f u r t h e r away and are simply too f a r t o be competitive. 

Applicants have provided no sub s t a n t i a l evidence t o r e f u t e 

t h a t p r o p o s i t i o n . Applicants' witness, Mr. Sansom, arjues t h a t 

the Jim Bridger plant i n southern Wyoming uses both Black Butte 

(Hanna Basin) and PRB coal and t h a t t h i s soraehow shows t h a t PRB 

coal could be transported competitively t o North Valmy Station 

(UP/SP-231, Sansom RVS at 46), but t h i s argument makes no sense 
'} 

whatsoever. Tha f a c t t h a t a d i f f e r e . ' t p l a nt i n southern Wyoming 

receives both PRB coal and Black Butte coal v i a UP i s completely 

i r r e l e v a n t t o whether PRB coal could be transported competitively 

to North Valmy Sta t i o n i n c e n t r a l Nevada. 

I n a d d i t i o n t o the distance disadvantage, PRB coal i s 

incompatible w i t h North Valmy Station's b o i l e r s . As Mr. H i l l 

explains, the plant's b o i l e r s were s p e c i f i c a l l y designed t o burn 

low-sulphur high BTU coal. H i l l V.S. pp. 13-15. Coal from mines 
i n the Uinta and Hanna Basins possess the necessary b o i l e r 

<» 

c o m p a t i b i l i t y c h a r a c t e r i s t i c s . PRB coal, by contrast, i s a lower 

q u a l i t y coal w i t h a high-sulphur and low BTU content t h a t i s 

incompatible w i t h the plant's b o i l e r s . 
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Mr. Sansom also suggests that PRB coal i s an option f o r 

North Valmy Station because the plant ias a spare p u l v e r i z e r . 

I d . Mr. Sansom f a i l s t o r e a l i z e , howe/er, t h a t running North 

Valmy Station at f u l l capacity requires the use of a l l four 

pulv e r i z e r s . Moreover, even i f North Valmy S t a t i o n had a l l the 

pulverizers i n the world, burning PRB ccal could not permit the 

plant t o achieve the maxi.Tium output f o r which i t s b o i l e r s weie 

designed. As Mr. H i l l stated: 

PRB coal i s lower i n o v e r a l l q u a l i t y than 
North Valmy Station's e x i s t i n g supplies a t 
SUFCO and Flack Butte mines, in c l u d i n g lower 
heating value, higher moisture, and a higher 
sulphur t o heating value. Using PRB coal i n 
a d d i t i o n t c or i n place of the plant's 
e x i s t i n g coal supply would r a i s e issues 
regarding p l a n t performance, e f f i c i e n c y , 
maintenance, emissions, r e l i a b i l i t y , 
a v a i l a b i l i t y and capacity. For exam.ple, the 
higher moisture content of t y p i c a l PRB coal 
wculd a f f e c t b o i l e r e f f i c i e n c y . Hotter 
primary a i r i s required to dry the coal f o r 
e f f e c t i v e p u l v e r i z a t i o n and optimum 
combustion, r e s u l t i n g i n reduced b o i l e r 
e f f i c i e n c y . Preliminary analyses i n d i c a t e 
t h a t using t h i s higher moisture coal would 
r e s u l t i n a 1.5 t o 2.0 percen- decrease i n 
b o i l e r e f f i c i e n c y below th a t experienced w i t h 
Black Butte COHI, which i s c u r r e n t l y our 
highest moisture coal supply. 

A coal's moisture content:, as w e l l as i t s 
g r i n d a b i l i t y plays an important r o l e i n 
e f f e c t i v e p u l v e r i z a t i o n . Maintaining an 
optimum f u e l t o a i r r a t i o , as w e l l as a h i g ^ 
l e v e l of p u l v e r i z e r pcrf-^mance, i s d i r e c t l y 
a ffected by moisture and g r i n d a b i l i t y . This 
i s e s s e n t i a l f o r burner s t a b i l i t y . I t i s 

* also e s s e n t i a l f o r reaching designed fineness 
l e v e l s , and f o r providing r e l i a b i l i t y i n the 
m i l l s . A reduction i n g r i n d a b i l i t y w i l l 
increase primary a i r flow requirements i n 
order t o c i r c u l a t e more volume inside the 
p u l v e r i z e r u n t i l i t reaches tne designed 
fineness l e v e l . H i l l V.S. at 14-15. 
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F i n a l l y , Applicants' witness, Mr. Nock, suggests t h a t "with 

several m i l l i o n d o l l a r s of investment, che Valmy plant could be 

equipped t o burn PRB coal." Nock RVS at 50. Mr. Nock's vague 

reference t o "several m i l l i o n d o l l a r s " covers a wide range of 

possible costs, and i t provides no basis f o r any conclusion t h a t 

such an investment would be economically f e a s i b l e . I n contrast. 

Sierra P a c i f i c s p e c i f i c a l l y analyzed the economic f e a s i b i l i t y of 

converting North Valmy Station to burn PRP coal. As Mr. H i l l 

stated: 

Because of the r e l a t i v e l y lower r a i l h e a d cost 
of P.RB coal. Sierra P a c i f i c conducted an 
analysis of whether North Valmy Station c o u l i 
use PRB coal, but we concluded t h a t numerous 
b o i l e r design i n c o m p a t i b i l i t i e s precluded 
such use. H i l l V.S. at 13-14. 

Furthermore, Applicants' expert coal witness, Richard G. Sharp, 

agrees t h a t , because of the differences i n q u a l i t y , PRB coal i s 

not usually interchangeable w i t h Uinta Basin coal: 

Because most u t i l i t y generating plants are 
designed t o burn a single, consistent coal, 
most coal users have opted f o r one or the 
other type. V e r i f i e d Statement of Richard G. 
Sharp, UP/SP-2 3, Volume I I , p. 682. 

I n sum, there i s no evidence to support Applicants' 

assertion t h a t burning PRB coal i s a fe a s i b l e a l t e r n a t i v e f o r 

North Valmy St a t i o n . Sierra P a c i f i c , on the other hand, has 

presented abundant, evidence th a t shows the numerous problems 

associated w i t h using PRB coal at North Valmy Station, 

demonstrating t h a t PRB coal i s not a competitively v i a b l e option 

f o r the p l a n t . 
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I I I . APPLICANTS' SETTLEMENT AGREEMENT WITH UTAH RAILWAY WILL NOT 
PRESERVE THE RAIL COMPETITION AVAILABLE TO NORTH VALMY 
STATION 

I n SPP-10, Sierra P a c i f i c also explained why Applicants' 

settlement agreement wi t h the UTAH Railway Company would not 

solve North Valmy Station's competitive problems. SPP-IO at 20-

22 c.nd Crowley V.S. at 43-47. Applicants' Rebuttal d i d not 

address or dispute Sierra P a c i f i c ' s contentions i n t h i s regard. 

To the extent Applicants may r e l y on t h a t agreement i n t h e i r 

b r i e f , there would be no basis f o r any such r e l i a n c e . 

As shown on the map reproduced e a r l i e r , the UTAH Railway i s 

a short l i n e t h a t connects wi t h the SP l i n e a t Utah Railway 

Junction near Price, Utah. As discussed i n Mr. Crowlay's 

v e r i f i e d statement i n SPP-10, the UTAH Railway, before t h i s 

settlement, had d i r e c t access t o two mines, the Pinnacle and 

Aberdeen mine and the Crandall Canyon mine. Crowley V.S. a t 43 

and Ex h i b i t TDC-10. UTAH Railway's settlement w i t h Applicants 

w i l l give i t access t o a coal load-out f a c i l i t y on SP's CV Spur 

near Price used by three other mines, and access t o the Willow 

Creek mine on SP near Castle Gate, Utah when t h a t mine opens. 

This settlement, however, w i l l not allow UTAH Railway t o 

de l i v e r coal d i r e c t l y t o North Valmy Station. I t would have t o 

do so i n a two-line service w i t h the merged UP/SP or w i t h 

BN/Santa Fe, interchanging w i t h those c a r r i e r s at Provo or r t a h 

Railvay Junction. As Mr. Crowley explains, such a two-l i n e 

service i s not an adequate competitive s u b s t i t u t e f o r the s i n g l e -

l i n e SP service from the few mines covered by the settleraent ••hat 
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i s now available to North Valmy Station, and i t w i l l not provide 

effective competition to the merged UP/SP. SPP-10, Crowley V.S, 

at 43-47. 

More importantly, t h i s settlement does not give UTAH Railway 

access t o the 11 Uinta Basin mines now served e x c l u s i v e l y by SP 

or, of course, t o any of the Uinta Basin or Hanna Basin mines 

served by UP, Today, a l l of those mines are served by competing 

r a i l r o a d s t h a t can d e l i v e r t h e i r coal t o North Valmy St a t i o n . 

A f t e r the merger, even with the BN/Santa Fe and UTAH Railway 

settlements, a l l of those mines w i l l be served by only one 

r a i l r o a d . That w i l l causa a very suL^tantialv loss of competition 

to North Valmy Station and, i n a l l p r o b a b i l i t y , a s i g n i f i c a n t 

increase i n i t s r a i l t r a n s p o r t a t i o n rates. 

IV. APPLICANTS HAVE NOT REBUTTED SIERRA PACIFIC'S SHOWING THAT 
THE COMPENSATION BN/SANTA FE MUST PAY FOR ITS TRACKAGE 
RIGHTS IS TOO HIGH TO PERMIT IT TO BE COMPETITIVE. 

As we have discussed, from Sierra P a c i f i c ' s p c i n t of view, 

the major problem w i t h the UP/SP merger as proposed by Applicants 

i s t h a t i t w i l l r o t provide BN/Santa Fe or any other r a i l r o a d 

e f f e c t i v e competitive access t o the only sour res of coal t h a t are 

f e a s i b l e f o r North Valmy Station. Even i f t h a t problem d i d not 

e x i s t , Mr. Crcwley showed i n h i s v e r i f i e d statement t h a t the 

compensation BN/Santa Fe would have to pay UP/SP under the 

BN/Santa Fe Settlement Agreement i s much too high t o enable 

BN/Santa Fe t o be an e f f e c t i v e corapetitor i n the Central 

Corridor. The trackage r i g h t s compensation i s too high because 

i t f a r exceeds the costs t h a t a raerged UP/SP would incur i n 
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t r a n s p o r t i n g coal from the same locations t o Nortii Valmy Station, 

Crowley V.S. at 28. According t o Mr. Crowley, "3.0 m-'.lls per 

gross ton-mile compensation l e v e l under the Agreement suggests an 

economic rent t o landlord UP/SP, which would r a i s e the f l o o r f o r 

e s t a b l i s h i n g rates." I d . at 19. Other p a r t i e s , including the 

Lepartment of Justice and the National I n d u s t r i a l Transportation 

League, have reached the same conclusion. 

Mr. Crowley determined •'-at UP/SP's costs, in c l u d i n g a 

ret u r n on investment based on current cost of c a p i t a l f o r the 

assets consumed by t r a f f i c i s "not more than 1.48 m i l l s per gross 

ton-mile, adjusted q u a r t e r l y beginning i n t h ^ f i r s t quarter of 

1996 based on changes i n the RCAF-A, from and a f t e r t h a t time." 

I d . at 19-20. Accordingly, BN/Santa Fe could not compete 

e f f e c t i v e l y f o r the t r a n s p o r t a t i o n of coal t o North Valmy Station 

unless the fee i t was required t o pay UP/SP was set at not more 

than 1.48 m i l l s per gross ton-mile. 

Applicants' have not rebuf-ad t h i s showing. I n s t e i d , one of 

Applicants' witnesses, William W. Whitehurst, Jr., argues t h a t 

Sierra P a c i f i c and others have employed the wrong comparison. He 

contends t h a t the proper comparison of costs i s betveen BN/Santa 

Fe and SP. Whitehurst RVS at 10. Mr. Whitehurst i s not correct. 

A f t e r the merger, BN/Santa Fe w i l l not be competing against a 

f i n a n c i a l l y s t r u g g l i n g SP but against a very cost e ^ f i c i e i . -

merged UP/SP. An accurate comparison of costs, therefore, can 

only be between BN/Santa Fe and UP/SP. 
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V. THB CONDITIONS SOUGHT BY SIERRA PACIFIC ARE LIMITED AND 
NARROWLY TAILORED TO REMEDY THE COMPETITIVE HARM THAT THE 
MERGER WILL CAUSE NORTH VALMY STATION 

The conditions sought by Sierra P a c i f i c are l i m i t e d and 

narrowly t a i l o r e d t o remedy the competitive harm t h a t the merger 

w i l l cause North Valmy Station. The conditions would only enable 

a r a i l r o a d other than the Applicants t o move coal t o the plant 

from mines presently serveJ by SP. They would not authorize such 

other r a i l r o a d t o move coal from the mines to other destinations, 

and therefore they would not enhance the competitive service t o 

the mines i n ways unrelated t o ef f e c t s of the merger. 

Moreover, the requested conditions w i l l Taot impair tha 

benefits of the merger t o the Applicants. They w i l l simply 

ensure t h a t the Applicants w i l l be subject t o tha same 

competitive r e s t r a i n t s on the rates and service they provide t o 

North Valmy Station a f t e r the merger as UP and SP are subject t o 

t.oday. As Mr. H i l l states i n his v e r i f i e d statement: 

I f , a f t e r the merger, Applicants continue t o 
c f f e r b e t t e r rates and service from UP o r i g i n 
mines than another r a i l r o a d o f f e r s from SP 
o r i g i n mines, the trackage r i g h t s we request 
would go unused and would have no e f f e c t on 
UP's business. Granting those r i g h t s w i l l 
not undermine whatever competitive advantages 
UP may have over SP and SP o r i q i n mines 
today; Applicants would have the same 
advantages over another r a i l r o a d a f t e r the 
merger. Granting those r i g h t s simply ensures 
tha t the merger w i l l not eliminate an 
important competitive r e s t r a i n t t h a t has 

* kept, and w i l l continue to keep, Applicants* 
rates and services t o North Valmy S t a t i o n 
reasonable. H i l l V.S. at 18. 

In t h i s regi»rd, there i s no merit to the argument of 

Applicants' witness, Mr. Sharp, t h a t the conditions sought by 
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S i e r r a P a c i f i c would unduly or inappropriately enhance North 

Valmy Station's competitive options a f t e r the merger. 

S p e c i f i c a l l y , Mr. Sharp claims that Sierra P a c i f i c ' s coal source 

options w i l l be greater a f t e r the merger i f the Board grants 

Sierra P a c i f i c i t s requested conditions, because i t would enable 

two c a r r i e r s t o provide s i n g l e - l i n e service to North Valmy 

Station from Uinta Basin mines from which only one c a r r i e r , SP, 

can now provide such service. Sharp RVS at 26. While t h a t i s 

tr u e , the s o l u t i o n proposed by Sierra P a c i f i c i s the only one 

t h a t solves a serious competitive problem created by Applicants * 

desire t o merge i n a manner tha t i s least r e s t r i c t i v e and harmful 

t o Applicants. The only other ways t o solve t h a t problem without 

t o some degree increasing North Valmy Station's competitive 

options would be e i t h e r (1) t o order complete d i v e s t i t u r e of the 

SP l i n e from Uinta Basin mines t o the plant to some other 

r a i l r o a d (as Montana R a i l Link and some others urge) or (2) t o 

grant exclusive access t o another r a i l r o a d . Clearly Applicants 

would favor neither a l t e r n a t i v e . To best accommodate and protect 

the i n t e r e s t s of both Sierra P a c i f i c and Applicants, therefore, 

the Board should provide another r a i l c a r r i e r w i t h trackage 

r i g h t s enabling t h a t c a r r i e r to transport coal t o North Valmy 

Station i n s i n g l e - l i n e service from a l l mines i n Colorado and 

Utah now served by SP. 

CONCLUSION 

The Board should approve the UP/SP merger only upon the 

fo l l o w i n g conditions: 
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(1) Th'i merged c a r r i e r must; provide another r a i l c a r r i e r , 

to be selected by Sierra F a c i f i with rrack-^ge r i g h t s enabling 

th a t c a r r i e r t o tra n s p o r t coal to Nor^h Valmy Station i n s i n g l e 

l i i e service from a l l miiies i n Colorado and Utah now served by 

SF. 

(2) Tha merged c a r r i e r must provide h trackage r i g h t s at 

a compensation l e v e l no greater than 1.48 m i l l s per gross t o n -

mile f o r the movement of coal tro.n a l l mines :n Colorado and Utah 

.new served by SP to North /almy S t c t i o n , adjusted q u a r t e r l y based 

on changes i n the RCAF-A. 

•s 

Respectfully submitt.ed. 

/ 
Richard A. A.llan 
James A. Calderwood 
Jennifer P. Oakley 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, N W, 
Suite 6.0 
Washington, D.C. 20006 

^ttfi•i^evs f o r Sierra Paci f i c Power 
.rrrapany and Idaho Power Company 

June J, 19^6 
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l o a d - o u t s e r v e d by Bl! Santa Fe . " 

What l o a d - o u t s would be s e r v e d by BN 

Santa Fe a f t e r t he merger t h a t c o u l d s e r v e Valmy? 

A. That would have t o be a new l o a c - o u t 

f . c n s t r u c t e d a t someplace l i k e Provo, Utah, i i t h e 

Provo t o S a l t .'.ake C i t y a r e a. 

Q. Are ther r . any l o a d - o u t s t o d a y a t Provo 

or any o t h e r p l a c e i n Utah t h a t BN would have 

access to? 

A. Not t o my knowledge, no. 

Q. Am I s a f e I n assuming t h a t f r o m y o u r 14 

ye a r s i n t h e c o a l b u s i n e s s t h a t i f t h e r e w re 

any, you would know about: them? 

A. I t h i n k so, yes. 

Q. Has UP ever s t u d i e d the p o s s i b i l i t i e s 

of e s t a b l i s h i n g a l o a d - o u t a t ^rovo o r any o t h e r 

pDace i n Utah o t h e r t h a n Sharp? 

A. No, we have n o t , n o t i n my y e a r s i n t h e 

group, and Sharp i s not a l o a d - o u t t h a t was 

c o n s t r u c t e d UP. I t was c o n s t r u c t e d by t h e 

c o a l coiupany. 

Q̂. And do you ha\e any i n f o r m a t i o n as t o 

whether o r not -- as t o t h e f e a s i b i l i t y o f 

c o n s t r u c t i n - a l o a d - o u t a t Provo, f o r example? 

A. I would o e l i e v e i t ' s f e a s i b l e . I t ' s 
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1 a p p r o x i m a t e l y t h e same d i s t a n c e from t h e c o a l 

2 f i e l d s as Sharp i s from Sufco mine. 

3 Q, But i n terms of Provo i n terms o f space 

4 i n Provo f o r s i d i n g s and so f o r t h t h a t would be 

5 n e c e s s a r y f o r a c o a l l o a d - o u t ? 

6 A, I t would be p o s s i b l e t o c o n s t r u c t a 

7 ".oad-out. There o b v i o u s l y would have t o be some 

8 new t r a c k a g e l a i d on p r i v a t e p r o p e r t y t o 

9 c o n s t r u c t a.i e f f i c i e n t l o a d i n g f a c i l i t y , b u t i t ' s 

10 poss i b l e . 

11 Q, But you haven't s t u d i e d t h e 

12 a v a i l a b i l i t y o f l a i d and so f o r t h f o r such a 

13 f a c i l i t y ? 

14 A, No, we have n o t . 

15 Q. I s Provo t h e c l o s e s t 2 - t o - l p o i n t a t 

16 w h i c h BN or anybody c o u l d e s t a b l i s h a l o a d - o u t 

17 t h a t would be a c c e s s i b l e t o the Utah c o a l f i e l d s ? 

18 A. Yes. 

19 MR. HESTER: When you say BN c r 

20 anybody, viho' r. t h e anybody you're i n c l u d i n g i n 

21 t h e r e ? 

22 ^ MR. ALLEN: W e l l , anybody who m i g h t 

23 c o n s t r u c t a l o a d - o u t f a c i l i t y , whether i t would 

24 be BN Santa Fe o r the mine i t s e l f or anybody e l s e 

25 who wanted t o c o n s t r u c t i t . 
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19 

20 
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k2 

23 

24 

25 

Santa Fe? 

A. 

Q. 

12 

MR. :''ESTER: Okay. 

THE WITNESS: To have access t o t h e BN 

BY MR. ALLEN: 

Provo would be t h e c l o s e s t p l a c e ? 

Yes, i t would be. 
And what would be t h e r o u t e t h a t t r u c k s would have t o t a k e f r o m mines now c u r r e n t l y on 

th e SP i n Utah t o g e t t o Provo? 

A. There's a major highway, and I'm n o t 

q u i t e sure what i t i s . I t h i n k i t ' s Route 50, 

but i t i s a f o u r l a n e highway t h a t r u ns o u t o f 

th e c o a l f i e l d s f r o m P r i c e -- o r runs from P r i c e , 

Utah, and a c t u a l l y t h r o u g h Utah t o Provo. I t ' r 

th e a a j o r r o u t e of t r a v e l from S a l t Lake C i t y t o 

th e c o a l f i e l d s down t h r o u g h Provo. 

Q. And are you aware t h a t t h e r e ' s a 

mountain range between those c o a l f i e l d s and 

Provo? 

A. Very much so, yes. 

Q. And chat t h a t r o u t e would have t o c r o s s 

Soldi^er Summit? 

A. Yes, as our t r a i n s do. 

Q. Do you knew t h e grade o f t h e pass o v e r 

S o l d i e r Summit? 

ALDERSON REPORTING COMPANY, INC. 
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22 

23 

24 
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A. 

Q. 

A . 

Q. 

A. 

i s , no. 

quest i o n s 

13 

I t ' s about 2 p e r c e n t , I b e l i e v e . 

2 p e r c e n t ? 

The r a i l grade. 

How about the highway grade? 

I have no idea what t h e highway grade 

MR. ALLEN: I have no f u r t h e r 

EXAMINATION BY COUNSEL FOR 

•j 

WESTERN SHIPPERS COALITION 

BY MR. McBRIDE: 

Q. Mr. Nock, my name i s M i c h a e l McBride, 

we have known each o t h ^ r i n t h e p a s t , but f o r 

f o r m a l i t y sake I'm g o i n g t o c a l l you Mr. Nock 

tod a y . I r e p r e s e n t t h e Western S h i p p e r s 

C o a l i t i o n i n t h i s p r o c e e d i n g . Are you f a m i l i a r 

w i t h t h a t group? 

A. Yes, I am. 

Q. P i c k i n g up on Mr. A l l e n ' s q u e s t i o n i n g 

t h e r e , does t h e i - a i l l i n e down over S o l d i e r 

Surmic -- t h i s r .̂ y n o t be the mosc t e c h n i c a l l y 

c o r r e c t term i n r a i l r o a d i n g -- snake back and 

f o r t h a b i t co a c h i e v e t h a t 2 p e r c e n t o r so grade 

thac you j u s t r e f e r r e d to? 

MR. HESTER: O b j e c t t o f o r m . Yon can 

ALDERSON REPORTING COMPANY, INC. 
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1 d i s c u s s i n your t e s t i m o n y about t h e a b i l i t y t c 

2 g e n e r a t e an adequate r e t u r n g o i n g f o r w a r d on the 

3 merged c o a l b u s i n e s s , are t h o s e based on t h e 

4 p r o j e c t e d c o s t s of the merged system? 

5 A. Yes. What we would p r o j e c t the c o s t s 

6 t o be poscmerger. 

7 Q. And those would n o t be SP's co s t s ? 

8 A, No. 

Q. Okay. I f t h e r e ' s t e s t i m c n y from SP 

w i t n e s s e s r e l a t i n g t o SP's a b i l i t y "bo g e n e r a t e an 

adequace r e t u r n on i n v e s t m e n t f o r c o a l or f o r any 

12 o t h e r segment of i t s b u s i n e s s , w o u l d t h a t be more 

, 13 a c c u r a t e i n f o r m a t i o n t h a n what y o u ' r e a b l e t o 

14 t e s t i f y t o? 

15 A. Yes. 

16 Q- Now, ^ou d i s c u s s e d w i t h Mr. A l l e n t h e 

17 p o t e n t i a l f o r a l o a d - o u t f r o m t h e Utah c o a l 

18 f i e l d s t o Provo. Do you r e c a l l t h a t ? 

19 A. Yes, I do. 

Q- And do you c o n s i d e r a l o a d out t o P:.ovo 

2 1 CO be f e a s i b l e ? 

22 A. Yes, I do. 

23 Q. Could you e x p l a i n why. 

24 A. W e l l , che face t h a t t h e r e ' s been -- t h e 

25 Sharp l o a d - o u t i s s u c c e s s f u l . Roughly the same 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 
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1 d i s t a n c e chac c o a l would need Co be Crucked Co 

2 gec Co Provo, and over, I Chink, p o t e n t i a l l y 

3 b e t t e r roads t h a n the t r u c k i n g of c o a l t o Sharp 

4 would l e a d me t o b e l i e v e t h a t t h e r e would be r 

5 p o s s i b i l i t y t o c o n s t r u c t such a l o a d i n g f a c i l i t y . 

6 Q. So i s the t e r r a j u more f a v o r a b l e f o r a 

7 l o a d - o u t a t Provo t h a n i t i s f o r a l o a d - o u t a t 

8 Sharp? 

S A. W e l l , I b e l i e v e t h e t r u c k move i s over 

10 b e t t e r highways t h a n o c c u r s o v e r Sharp. The 

11 f i r s t t h i r d of t h e Sharp move i s t h r o u g h v e r y 

12 mountainous roads, two-1ane-highway t y p e of roads 

^13 and t h a t t h e l a s t t w o - t h i r d s o f t h e move i s 

14 not -- IS more comparable t o what would o c c u r 

15 f r o m t h e P r i c e area. P r i c e , Utah area t o Provo. 

16 Q. So do you c o n s i d e r t h e l o a d out o p t i o n 

17 t h a t you d i s c u s s i n y o u r t e s t i m o n y f o r BN Santa 

18 Fe a t Provo t o be a r e a l i s t i c p o s s i b i l i t y ? 

19 A. Yes, I do. 

20 Q. Now, at around -- l e t ne ask you t o 

21 l o o k a t page 50 of y o u r t e s t i m o n y , p l e a s e . I n 

22 the second f u l l p a r a g r a p h on t h a t page you 

23 enumerate t h r e e o p t i o n s f o r Valmy t o secure " 

24 access t o Utah c o a l p o s t m e r g e r . Do you see t h a t ? 

25 A. Yes, I do. 

) 
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1 of Colorado and Utah c o a l ? 

2 A. Yes. I n my judgment, the f u e l c o s t s 

3 would be s i g n i f i c a n t l y l e s s , and b a r r i n g any 

4 o b s t a c l e s t he Powder R i v e r c o a l would be used i n 

5 tho s e p l a n t s . 

6 Q, And c o u l d you e x p l a i n a g a i n why Powder 

7 R i v e r B a s i n c o a l would be used i n t h o s e p l a n t s ? 

8 A. Because of t h e s i g n i f i c a n t l y l o w e r 

9 d e l i v e r e d c o s t o f t h a t f u e l v e r s u s t h e o t h e r . 

•s 

10 opt i o n s . 

11 Q. And t h e o t h e r o p t i o n s , i n c l u d i n g 

12 Colorado and Utah c o a l ? 

13 A. Yes. 

14 MR. HESTER: Thank you, Mr. Nock. 

15 Those are a l l t h e q u e s t i o n s I have. 

16 MR. ALLEN: I have a co u p l e on 

17 r e d i r e c t . 

18 EXAMINATION BY COUNSEL FOR 

19 SIERRA PACIFIC POWER COMPANY-- Resumed 

20 BY MR. ALLEN: 

21 Q. The c u r r e n t t r u c k move between t h e 

22 Sufcca mine and Sharp, am I c o r r e c t t h a t t h a t i s 

23 not ever S o l d i e r Summit? 

24 A. No, i t ' s a more s o u t h e r l y r o u t e . 

25 Q. Do you know t h e h i g h e s t a l t i t u d e t h a t ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 
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t h a t r o u t e has t o ascend? 

2 A. No, I d o n ' t . 

3 Q. Is i t as h i g h as S o l d i e r Summit? 

4 A. I don't know. The b a s i s of my 

5 scacement i s h a v i n g t r a v e l e d on b o t h r o a d s , and 

6 as f a r as comparing t h e grades and t h e a l t i t u d e . 

7 I don't - -

8 Q. You haven't done t h a t ? 

9 A. No, I hav e n ' t , and I c a n ' t r e a l l y 

1 0 r e c o l l e c t t h a t . 

11 Q. Do you know of any t r u c k movements of 

12 c o a l over S o l d i e r Summit t o Provo or p o i n t s n o r t h . 

, 13 of Provo? 

14 A. I t h i n k t h e r e a r e some i n d u s t r i a l c o a l . . 

15 moves t h a t t a k e p l a c e o v e r t h a t highway. I have 

16 r o say t h a t ' s some s p e c u l a t i o n and would p r o b a b l y 

17 be -- o r would be l o w e r volume moves. There's 

1 8 a l s o some Utah Power & L i g h t d e l i v e r i e s , b\it t h a t 

I 9 b a s i c a l l y i s s t i l l i n t h e area of t h e c o a l 

20 f i e l d s , but t h e y m ight t r a v e l over t h a t highway 

21 from P r i c e t o Provo. 

22 MR. ALLEN: That's a l l I have. 

23 EXAMINATION BY COUNSEL FOR 

24 WES TERN SHIPPERS COALITION-- Resumed 

25 BY MR. McBRIDE: 

) 
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1 down t o thac area. 

2 Q, BuC from Coday's s t a n d p o i n t o f e x i s t i n g 

3 r a i l l i n e s , t h a t c o a l has t o be t r u c k e d some 

4 c o n s i d e r a b l e d i s c a n c e Co gec t o a r a i l r o a d i f 

5 i t ' s , g o i n g t o move by r a i l r o a d ; i s n ' t t h a t r i g h t ? 

6 A, That i s c o r r e c t . 

7 Q, Whereas any c o a l t h a t would come out of 

8 t.he c o a l f i e l d s around P r i c e t o d a y would not have 

9 t o be t r u c k e d t o Provo t o get on a r a i l r o a d , 

10 c o r r e c t ? 

11 A. They would n o t be t r u c k e d t o Provo. 

12 There i s t y p i c a l l y a r e a s o n a b l y s i g n i f i c a n t t r u c k 

. 13 move i n v o l v e d i n g e t t i n g c o a l from t h e c o a l mines 

14 t o t h e r a i l l o a d i n g f a c i l i t y . 

15 Q. Yes, buc i t ' s much s h o r t e r f o r t h e 

16 r e m a i n d e r of t h e mines o t h e r t h a n t h e Sufco mine 

17 Chan i c would be t o t r u c k t h e c o i l i n t o Prove; 

I S i s n ' t i t ? 

19 A. I t i s s h o r t e r , ye^. 

20 Q. Aud as a r a i l r o a d man i s i t your 

21 o p i n i o n t h a t t h e r a i l r o a d movement o f t h a t c o a l 

22 f r o m ^ t h e v i c i n i t y o f t h e c o a l f i e l d s i s more 

23 e c o n o m i c a l t h a n -- as f a r as Provo t h a n i t would 

24 be t o t r u c k i t t o Provo? 

25 A. I would agree w i t h t h a t s t a t e m e n t i f 

ALDERSON REPORTING COMPANY, INC. 
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1 t h e c o a l l o a d i n g f a c i l i t y i s a d j a c e n t or 

2 i m m e d i a t e l y a d j a c e n t t o che c o a l mine. When you 

3 g e t i n t o 20 t o 30 m i l e t r u c k h a u l s t o get co a 

4 r a i l move, i c d e f e a t s some of t h a t economics. 

5 Q, Have you done a s p e c i f i c economic 

6 a n a l y s i s of t h e r e l a t i v e c o s t s of p u t t i n g t h e 

7 c o a l on the t r a i n s t h a t i t g e t s on v i a l o a d - o u t s 

8 tod a y v e r s u s t r u c k i n g i t t o Provo and t h e n 

9 p u t t i n g i t on t r a i n s ? 

10 A. We have not done an a n a l y s i s , no. 

11 0, Now, e a r l i e r when Mr. H e s t e r asked you 

12 q u e s t i o n s about SP's c o a l b u s i n e s s and your 

: 13 s p e c i f i c knowledge o f c o s t s and whatever, I t a k e 

14 i t you're not d i s a v o w i n g any of your e a r l i e r 

IB t e s t i m o n y i n response t o my quescions? 

16 MR. HESTER: I would objecC Co Che 

17 f orm. 

18 THE WITNESS: W e l l , I t h i n k , you know, 

1" c l a r i f y i n g some of t h e s t a t e m e n t s . 

20 EY MR. McBRIDE: 

21 Q. R i g h t . But a l l t h e s t a t e m e n t s you gave 

22 C h i s ^ m o r n i n g i n response t o my q u e s t i o n s , I t a k e 

23 i t , you s t a n d by? You're not c o r r e c t i n g chose? 

24 A. That's c o r r e c t . 

25 Q. And so I g a t h e r you have some e s t i m a t e 

) 
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CERTIFICATE OF SERVICE 

I c e r t i f y t h a t I have served a conformed copy of the 

foregoing Request f o r Conditions and Comments of Sierra P a c i f i c 

Power Company and Idaho Power Company i n Finance Docket No. 

32760, by f i r s t class mail, postage prepaid, or by more 

expeditious manner of deli v e r y , upon a l l persons required t o be 

served as set f o r t h i n 49 C.F.R. § 1180.4(c)(5), namely a l l 

persons on the o f f i c i a l service l i s t published by the Surface 

Transportation Board i n Decision No. 15 (served February 15, 

1996), as modified by Decision No. 17 (served. March 7, 1996), and 

as f u r t h e r modified by Decision No, 26 (served March 25, 1996). 

Dated t h i s 3.rd day of June, 1996, 

Jennifer 
/ ^ ' d 
ZUCKERT, SCOUTT & RASENBERGER LLP 
888 Seventeenth Street, N,W, 
Washington, D,C. 20006-3939 
(202) 298-8660 
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Secretary 
Surface Transportatioi. Board 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C, 20549 
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date stamp t h i s a d d i t i o n a l copy and return i t t o our messenger. 

Thank you f o r your cissistance. 

Sircerely, 

Marc D. Machlin 
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ILP-8 

BEFORE THE 

SURFACE :-lANSPORTATION BOARD 

FINANCE DOCKET NO, 32760 /-*/ 

UNION PACIFIC CORPORATION, ET A 
— CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, 

BRIEF OF ILLINOIS POWER COMPANY 

I l l i n o i s Power Company ( " I l l i n o i s Power") hereby submits t h i s 

b r i e f on the Applicants' proposed merger,^ As we 5itated i n our 

v e r i f i e d comments (ILP-6) , I l l i n o i s Power requests t h a t approval 

of the merger be denied unless the Surface Transportation Board 

imposes conditions t h a t w i l l maintain --f^ective competition f o r 

high-BTU, low-sulphur coal from Western mines t o I l . l i n o i s 'o. '^r's 

pl a n t s . I n those comments, we demonstrated t h a t I l l i n o i s Power 

c u r r e n t l y benefits from such competition between Western mines 

served by SP and Western mines served by UP, I n i t s present form, 

the proposed merger w i l l destroy t h i s competition. I t w i l l harm 

I l l i n o i s Power by u n i f y i n g the only two r a i l r o a d s capable of 

e f f i c i e n t l y d e l i v e r i n g t h i s coal. 

BACKGROUND 

I l l i n o i s Power i s a combination e l e c t r i c and gas u t i l i t y 

serving customers i n various parts of I l l i n o i s , Currently, I l l i -

1, Throughout t h i s submission, I l l i n o i s Pow.̂ r uses abbreviations 
as they appear t o be commonly used otherwise i n t h i s proceeding. 



Pi 
nois Power purchases 1,2 million tons annually of high-BTU, low-

sulphur co: 1 from Western mines for use at i t s Wood River and 

Havana power stations. This coal i s shipped from various origina­

ting mines via the SP to I l l i n o i s where i t i s then transported to 

the two plants either by another r a i l carrier or by barge. At 

considerable expense, I l l i n o i s Power has buiit f a c i l i t i e s at both 

Wood River and Havana to ensure that both plar.ts are able to re­

ceive coal by either r a i l or barge (and thus ensure that there i s 

competition at the destination). See generally ILP-6 at 1-2. 

Indeed, Applicants do not challenge the fact that IP has 

competition at the two u t i l i t y plant destinations at issue here. 

UP/SP-231 (Sansom R.V.S, at 52). 

The Western coal I l l i n o i s Power purchases i s currently trans­

ported as part of a backhaul arrangement whereby the SP transports 

taconite from the Midwest for Geneva Steel and then backhauls coal 

for I l l i n o i s Power. Furthennore, other Western mines (served in 

some cases by the UP, in others by the SP) are capable of provid­

ing coal with the characteristics that I l l i n o i s Power requires,^ 

litable mines are located in the Hanna Basin (served only by UP) 

and in the Uinta Basin (served principally by the SP, but also by 

UP and the Utah Railway) ,̂  Because of both the favorable backhaul 

2, At the Havana and Wood River f a c i l i t i e s . Powder River Basin 
coal i s not a viable alternative. See ILP-6 at 2, n.2. 

3. UP has direct access to one coal origin in the Uinta Basin, 
the SUFCO f a c i l i t y located near Sharp, Utah. See ''P/SP-23 at 679, 
n,l (Sharp V.S,). For a variety of reasons addresred in ILP-6 at 
2, n.3, mines served by the Utah Railway are unlikely to be able 
to serve I l l i n o i s Power competitively. 



arrangement and the competition from various mines and railrcads, 

I l l i n o i s Power was able to contract through the year 1999 for 

favorable coal transportation prices to i t s Wood River and Havana 

power plants. These rates were obtained as a direct result of 

competition between various mines served by either the SP or the 

UP — i t i s not (and clearly was not) necessary that any particu­

l a r mine be served by both the UP and the SP; rather i t i s (and 

was) sufficient that there be competition between c a r r i e r s serving 

different mines since this sort of geographic competition drives 

down the aoliveted price of coal to a shipper such as I l l i n o i s 

Power, 5ee generally ILP-6 at 2-3. 

•s 

I l l i n o i s Power's current rate contracts with SP expire in 

1999, At that point, when J i U n o i s Power s o l i c i t s bids, the pro­

posed merger threatens to destroy the compe+ ition that has served 

the u t i l i t y so wel.. After the merger, the only Western mines 

able to provide the coal I l l i n o i s Power needs w i l l be served by 

the merged company. By reducing the number of r a i l c a r r i e r s for 

1:Ue i n i t i a l portion of the move frora two-to-one, competition i s 

destroyed. As a result, the newly formed company w i l l have no i n ­

centive to offer rates as low as those that have been obtained 

under present conditions. See greneraJiy ILP-6 at 4. 
DISCUSSION 

In i t s com!nents I l l i n o i s Power outlined possible conditions 

which woul* ameliorate the anticompetitive effects of the merger 



o u t l i n e d above.* Each of these conditions meet the t e s t set f o r t h 

i n Finance Docket No. 32549, Bur l ing ton N. I n c . & B u r l i n g t o n N. 

R.R. — Control & Merger — Santa Fe Pac. Corp. & The Atchison, T, 

& S.F. Ry. , s l i p op. at 55-56, 93 (served August 23, 1995): ( i ) 

the consolidation w i l l produce e f f e c t s harmful t o the public 

i n t e r e s t due t o a s i g n i f i c a n t reduction of competition i n an 

af f e c t e d market; (2) the conditions I l l i n o i s Power has proposed 

w i l l ameliorate or eliminate these harmful e f f e c t s (indeed. A p p l i ­

cants have raised no such issue w i t h respect t o I l l i n o i s Power's 

co n d i t i o n s ) ; (3) there i s no sound basis t o believe t h a t the 

conditions I l l i n o i s Power has proposed w i l l not be o p e r a t i o n a l l y 

feasible (again. Applicants have raised no such^issue w i t h respect 

4, I l l i n o i s Power set f o r t h three possible approcriate 
conditions: *̂  

1, BN/SF could be granted trackage r i g h t s t o appropriate 
Western mines c u r r e n t l y served d i r e c t l y by UP and/or SP t h a t have 
coal capable of being used at I l l i n o i s Power's two plants. I f 
t h i s option i s chosen, however, BN/SF would also need a trackage 
r i g h t s fee ( f o r the e n t i r e BN/SF movement t h a t would be s u b s t i ­
t u t i n g f o r the SP current moves) t h a t permitted BN/SF t o o f f e r 
competitive prices. The trackage r i g h t s and r e l a t e d fee would 
have t o cover not only BN/SF coal moveir-nts t o I l l i n o i s Power's 
p l a n t s or appropriate interchange points, but also any movements 
to Geneva Steel or other shippers involved i n backhaul t r a f f i c , 

2, Another c a r r i e r could be granted ownership of necessary 
l i n e s i n the Central Corridor or trackage r i g h t s from the appro­
p r i a t e mines t o the current SP destinations. As i n option 1 
above, the sale price or trackage r i g h t s fee needs t o be set a t an 
amount t h a t permits the new ca^-rier t o o f f e r t r u l y compet..tive 
p r i c e s . Any new c a r r i e r would also require access t o a su i t a b l e 
backhaul shipper i n the West, 

3, The Applicants could provide I l l i n o i s Power w i t h an 
opt i o n (exercisable at I l l i n o i s Power's sole d i s c r e t i o n ) t o have 
coal move at current backhaul rates (adjusted by a s u i t a b l e index 
and w i t h the s?.rae service provisions) f o r 2000-20 (the approximate 
end of the useful l i v e of ea h of the two plants at issue). 



to I l l i n o i s Power's conditions); and (4) " i y reducing or elimi­

nating the threatened harm, the conditions I l l i n o i s Power has pro­

posed w i l l produce a net public benefit (especially since there i s 

no sound basis to believe that the conditions w i l l cause any re­

duction in the public benefits produced by the merger — again, a 

point upon which Applicants have been s i l e n t in their specific 

discussions relating to I l l i n o i s Power), 

Therefore any of the conditions proposed by I l l i n o i s Power 

can be entered by the Board, And because of the anticompetitive 

threats raised by the merger, at least one of them should be. 

Rather than face the facts and law (as^ presented above). 

Applicants have opted instead to raise three ec.sily-dismissed 

arguments as to why they believe I l l i n o i s Power does r.jt need one 

of the conditions i t has proposed. 

F i r s t , Applicants argue that because I l l i n o i s Power 

previously purchased some coal from the Eastern mines, competition 

from those mines i s s u f f i c i e n t . See UP/SP-231 (Sansom R,V,S. at 

52; Sharp R.V.S, at 22-23), Applicants are well aware (based on 

highly confidential data supplied by I l l i n o i s Power during 

discovery)' of the truth behind I l l i n o i s Power's comment that 

Eastern "coal i s currently not priced to serve as a viable 

competitive alternative for I l l i n o i s Power's purposes," iLP-6 at 

1 f, ,® ^oard deems i t necessary, I l l i n o i s Power w i l l make 
available (under the terms of the Protective Order entered in this 
p: oceeding) the highly confidential data needed to confirm the 
points I t makes herein. «j"i.Airni cne 



2, n,2,* Indeed, the luinehead price of some Eastern coal was 

almost 262% of some Western coal for one recent year at Wood River 

(with the mine price actually exceeding the total delivered price 

cf Western coal).' Thus, Applicants' reliance on the hi s t o r i c 

fact that I l l i n o i s Power once took E • jtern coal cannot defeat the 

simple fact that for the only low-sulphur, high-BTU coal that i s 

comptititively priced (Western coal) , SP and UP are the two major 

competing carriers and this merger threatens to end that 

competition. 

Second, Applicants argue that since UP transports very l i t t l e 

coal for I l l i n o i s Power i t i s not a true compatitor. See UP/SP-

231 (Sharp R.V.S. at 22). This argument confuses whether UP's 

presence and a b i l i t y to transport western coal for I l l i n o i s Power 

has had (and w i l l continue to have) an effect on the price and 

ser^'ces I l l i n o i s Power receives with who actually wins any given 

bidding round. Frequently, only a small number of bidders 

(indeed, often only one) w i l l win a particular bid. But, the 

price (and service standards) at which the successful bidder wins 

may have been substantially effected by other ^.otential or active 

bidders — that's effective competition. Thus, the fact that UP 

carries l i t t l e of I l l i n o i s Power's Western coal does not show that 

6. Applicants offer misleading s t a t i s t i c s regarding how much 
Eastern coal I l l i n o i s Power actually used. For 1995 (the most 
recent vear for which numbers are available and the only recent 
year f.or which the s t a t i s t i c s are not skewed by either flood or 
strike tonnage), Eastern coal accounted for only 27% of the 
tonnage at Wood Rover and none of the tonnage at Havana. 

7, I t i s thus no surprise that I l l i n o i s Power allowed i t s 
Eastern coal contracts to expire at the end of their terms. 



UP i s not an effective competitor (as Applicants would have the 

Boarr' believe) , Rather, i t merely shows thar UP did not win one 

round of the competition. The facts show t.iat I l l i n o i s Power has 

benefited from just such competition. See ILP-6 at 2-3, And, 

I l l i n o i s Power should not be made worse off by the m*>rger. 

Finally, Applicants argue that given the BN/SF settlement, 

competition w i l l actually increase and I l l i n o i s Power w i l l be able 

to receive coal from origins on the Utah Railway. UP/SP-230 at 

260; UP/SP-231 (Sharp R.V.S. at 23). But, numerous other comment­

ers have shown that the terms of this settlement are such that 

BN/SF w i l l not be an effective competitor. See, e.g,, DOJ-8 at 9 

(and V.S. Majure); NITL-10; MRL-10; WCTL-12.8 As these other 

parties have demonstrated, the trackage rights fee i s simply too 

high for BN/SF to compete effectively. I l l i n o i s Power sees no 

need to add further to the record on this issue at this point. In 

addition, the Utah Railway has access to only a limited number of 

coal mines — far fewer than are now available to either SP or UP. 

Furthermore, Applicants have repeatedly argued that shippers such 

as I l l i n o i s Power benefit from single-line service. However, use 

of the Utah Railway-BN/SF option adds another carrier into the 

mix. Thus, under Applicants' own theory, the Utah Railway-BN/SF 

8, Applicants also argue that I l l i n o i s Power's condition r e l a t ­
ing to BN/SF (the f i r s t condition described in n.4, supra) goes 
beyond a return to source competition. UP/SP-231 (Sharp R.V.S. at 
23). I l l i n o i s Power Is open to any suggestions Appliea.nts may 
heve to allevia t e t h e i r concern in this area, but since the 
reduction in source competition i s ultimately due to Applicants' 
nerger, they (and not the shippers who stand to lose by the 
merger) should bear any burden caused by conditions that might be 
broader than might be ideal. 



option w i l l be less efficient than either of the options now 

available to I l l i n o i s Power. 

Indeed, i t seems remarkable that Applicants have chosen to 

ra i s e these arguments rather than readily adopt I l l i n o i s Power's 

position since: (1) UP's Chairman has recognized that SP's back­

haul "rates must nave been set rationally and on the basis of 

competition and business opportunities," UP/SP-231 (Davidson 

R.V.S, at 10; emphasis added); and (2) at least with respect to 

I l l i n o i s Power's third possible condition (see n,4, rupra), 

I l l i n o i s Power merely seeks to have the Board adopt Mr, Davidson's 

own expectation — UP did "not base[ i t s ] acquisition of SP on a'jy 

expectation of beir^ able to raise rates to SP-served customers," 

UP/SP-231 (Davidson R.V.S, at 10), 

In any event, because of the adverse effects of the merger as 

currently proposed, i t should not be approved, I l l i n o i s Power has 

shown that, i f i t i s approved, the merger needs to be conditioned 

on steps that w i l l ensure the continiation of competition for 

Western coal movements to I l l i n o i s Power's plants.' 

9, Rather than seeking only one option at t h i s tine, I l l i n o i s 
Power believes that the Board i s better served by having several 
options (see n,4, supra) and the chance to choose the one that 
best comports with the other conditions i t imposes, 

8 



CONCLUSION 

As c u r r e n t l y proposed, I l l i n o i s Power opposes the merger by 

the Applicants. As discussed above, however, I l l i n o i s Power r e ­

quests t h a t , i f the merger i s approved, appropriate conditions be 

imposed such t h a t the competition I l l i n o i s Pc«̂ er c u r r e n t l y enjoys 

i s not destroyed. 
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STRC-12 

BEFORE TEE 

SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO., AND MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAIL CORP., SOUTHERN 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO. 

Finance Docket No. 32760 

BRIEF OF SAVE THS R0<:K 

ISLAND COMMITTEE, INC. 

Save the Rock Islan d Committee, Inc. ("STRICT"),"^'submits t h i s B r i e f i n 

support of i t s request f o r the imposition o.: ccnditions upon any approval of 

the tr-.nsactions f o r which a u t h o r i t y i s sought i n t h i s proceeding Sy Union 

Pacific Corporation ("UPC"), Union Pac i f i c Railroad Company ("UPRR"), Missouri 

Pac i f i c Railroad Company ("MPRR"), Southern ? a c i f i c R a i l Corporation ("SPR"), 

Southem P a c i f i c Transpor.ation Company ("SPT"), St. Louis Southwestern 

Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), and The Denver and Rio Grande 

Western Railroad Company ("DRGW") ( c o l l e c t i v e l y "Applicants"),' 

On Novemoer 30, 1995, the Applicants f i l e d t h e i r Railroad Merger 
App l i c a t i o n ("Application") i n t h i s proceeding w i t h the Incerstate 
Commerce Commission ("ICC"), the s t a t u t o r y predecessor of the Surface 
Transportation Board ("Board"). The A p p l i c a t i o n seeks a u t h o r i z a t i o n 
under 49 U.S.C. Sections 11343 t o 11.-45 f o r the a c q u i s i t i o n c f c o n t r o l 
of SPR by UP A c q u i s i t i o n , an i n d i r e c t wholly-owned subsidiary of JPC, 
the merger of SPR i n t o UPRR, and the r e s u l t i n g common c o n t r o l of UPKR, 
MPRK. SPT, SSW, SPCJIL, and DRGW by UPC. Consistent w,ith ^he p r a c t i c e 
xn t . -s proceeding, those r a i l c a r r i e r s presently a f f i l i a t e d w i t h UPC 
w i l l be r e f e r r e d to herein as UP" while those r a i l c a r r i e r s 
a f f i l i a t e d w i t h SPR w i l l be r e f e r r e d t o herein as "SP." UP together 
w i t h UPC w i l l be r e f e r r e d t o as "Uni.on P a c i f i c " . 

Because t h i s proceeding was pending w i t h the ICC p r i o r t o January 1, 
1996. the date the ICC was abolished and c e r t a i n of i t s functions, 

(continued,..) 



WHAT STRICT WANTS 

STRICT wants the Board to order sale of the SSW line between St. Louis 

and Kansas City to a purchaser who w i l l agree to rehabilitate and operate the 

entire l i n e . Offering the l i n e for sale should be imposed as a condition to 

approval of the proposed merger. The line i s parallel to one presently owned 

by MPRR. Since discovcsry has shown trat l i t t l e or no operation of the line by 

UPRR following the merger i s proposed, such action would create no impediment 

to the merger but would give back to Missouri a r a i l line that i s important 

for economic development of rural areas. SPRICT has located at leas'- one 

purchaser who i s willing to buy and operate the line as a unit i f unrestricted 

interchange i s allowed at both ends, but neither SSW nor UPRR w i l l agree to 

such a sale without impossible restrictions that l i j i i t competition and the 

economic chance for success of the line in the hands of a new operator. 

BACKGROUND 

STRC-8, the comments and evidence in opposition STRICT f i l a d on the 

Application and i t s request for conditions on any approval of the Application, 

contains an extentive discussion of why STRICT i s participating in t h i s 

proceeding. The facts stated therein were entirely unrebutted by Applicants, 

both in discovery and in the ...ulti-volume Applicants' Rebuttal,^ 

'(...continued) 
including i t s r a i l merger authority, were transferred to the Board, 
the Ife'" i r effect p r i c r to January 1, 1996, c,-vern8 t h i s proceeding. 
See Th*? ICC Terminat.ton Act of 1995, Pub. L. No. 104-88, S 204(b)(1), 
109 Stat. 803, 841-42 Consequentiy, unless otherwise noted, 
citations herein w i l l be to the former law, as that i s the applicable 
law in t h i s proceeding. 

^ At lhe outset i t should be noted that the Applicants have 
chaiacterized STRC-8 as containing " v i t r i o l i c and misguided attacks on 
Applicants' motives and moral ." UP/SP-230 at 299. S1R1CT maintains 
that STRC-8 i s simply f a i r comment on the evidence adduced thus far in 

(continued...) 
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Consequently, in this brief STRICT w i l l not completely restate the factual 

background of the issues i t believes the Board must address in this 

proceeding, but only sunmiarize i t . 

1. The Kansas .tv-St. Louis Rai. Corridor 

Kansas City and St. Louis are, along with Chicago, the three busiest 

r a i l gateways in the United States. As the maps that accompany the 

Application indicate, there are two UP lines from the Kansas City area to 

Jefferson City, MO, each of which are MPRR lines. There i s then one MPRR line 

between Jefferson City and St. Louis.' These MPRR lines form the eastern end 

...continued) 
t h i s proceeding. The acidic level of STRICT">^ submissions could be 
incrivased an ordei of magnitude without reaching the bounds of 
propriety. But moro importantly. Applicants' Rebuttal contains 
absolutely no evidence which contradicts the evidence submitted in 
STRC-8, most of which i s of Applicf^nts' own creation. 

I f STRC-P '" mistaken in some regard, i t i s up to Applicants to 
demonstrate^ as much. They have done not so, choosing in'-^ead to 
sponsor a witness who simply characterizes STRC-8 as "a mean-»»pirited 
f i l i n g f u l l of false accusatio:;s." See UP/SP-232, Rebuttal Verified 
Statement of R. Bradley King ("King R.V.S.") at 51. That same 
witness, however, when question.3d regarding his knowledge of many of 
the issues addreaaed by STRC-8, t e s t i f i e d that he knew l i t t l e or 
nothing regarding thoae issues. See, e.g., Transcript of Deposition 
3f R. Bradley King a^ 531 (not familiar with plans for UP operation of 
western segment of SSW Kansas City-St. Louis l i n e ) , 589 (can't r e c a l l 
whether merger team looked at line aegment), 597 (not involved in 
abandonment decisions), 607 (doesn't know Applicants' post-nerger 
plans for SSW line at issue), and 609 (knows nothing of Applicants' 
plans to i n s t a l l an alternative operator at eastern end of SSW l i n e ) . 
The Board should therefore judge the c r e d i b i l i t y of his rebuttal 
statement accordingly, at least with retpect to the issues raised by 
STRICT. 

Unfortunately, t h i s i s just another indication of Appl.-'.cants' apparent 
"hide the b a l l " strategy in this proceeding. Othsr parties ha-.e 
addressed this issue at greater length, and STRICT ccmraends the Board 
to those discussions. See, e.u.. KCS-33 at 117-25. 

See generally Union Pacific Corp.. Pacific R a i l 5vstem. Inc.. and 
Union Pacific Railroad Co.—Control—Missouri P.icific Corp. and 
Missouri Pacific Railroad Co.. 366 I.C.C. 402 vl96.2), aff'd in part 

(continued...) 
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of UP'S Central Corridor route, and have been recognized since before the 

ICC's decision in T̂ c"""̂ »̂̂ l* excellent, f i r s t class, high-speed lines. 

Just l a s t year, in UP/«JNW.' the ICC foui.d UP to have a r a i l market shire of 

56.6 percent for the Kansas City-St. Louis c i t y pair. 

In addition, as the Applicatio.-. states and i t s maps indicate, SP trains 

presently operate via trackage rights over the MPRX lines between Kansas C v 

and St. Louis, in connection with SP'.. own Central Corridor rjute. UP/SP-24 

at 118-19. The Application states that SP has a Kansas City-St. Louis r a i l 

market share of nearly { } percent.* 

What the Application does not show i s that SP has i t s own li n e , owned in 

i t s entirety by applicant SSW, that connects the St. Louis and Kansas City 

areas (hereinafter the "SSW Kansas City-St. Louis l i n e " ) . ' The Application 

'(...continued) 
and remanded in part sub Tom. Southern Pacific Transportation Co. v. 
ICC, 736 F.2d 708 (D.C. Cir. 1984), cert, denied sub nom. Kansas Citv 
Southern Railwav Co. v. United States. 469 U.S. 1J08 (1985) 
(hereinafter "UP/MP/WP"). The northern MPRR line between Kansas City 
and Jeffrrson City i s via Marshall, MO, and i s known as UP's River 
Subdivision, while the southern such line i s via Sedalia, MO, and thus 
i s known as UP's Sedalia Subdivision. Id, at 585. 

' St. Louis Southwestern Railway Co.—Purchase (Portion)—William ,M. 
Gibbons^ / -tee of the Propertv of Chicago. Rock Island and Pacific 
Railroad Co.. Debtor. 363 I.C.C. 323, 406 (1980). 

' Finance Docket No. 32133, Union Pacific Corp.. Union P a c i f i c Railroad 
"o. , jnd Missouri Pacific Railroad Co.—Control—Chicago and North 
Western Transportation Co. and Chicago and North Western Railwav Co.. 
Blip, op served March 7, ]'^95, at 7C. 

As can be seen from Application maps, three other c a r r i e r s presently 
provide service between Kansas City and St. Louis. Gateway Western 
Railway Company, Norfolk Southern Railway Company, and the recently 
merged Burlington Northern Railroad Company and Atchison, Topeka and 
Saijta Fe Railway Company ("BN/Santa Fe") have independent single-line 
routes between Kansas City and St. Louis, though a l l are handicapped 
to one extent or another in relation to the MPRR lines . See STRC-8 at 
38-40. 

The line in question was purchased by SSW from the estate of the 
bankrupt Rock Island, pursuant to the ''CC's order in Tucumcari. I t 

(continued...) 
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maps only show: (1) an SP branch l i n e r u n n i n g _ p a r a l l e l t o UP's Sedalia 

Subdivision between the Kansas City, MO, area and Pleasant H i l l , MO 

(here i n a f t e r "Leeds Junction-Pleasant H i l l " ) ; and (2) an SP branch l i n e 

between Owenaville, MO, and the St. Louis area. The neariy 200-mile SSW l i n e 

segment which connects Pleasant H i l l and Owensville i s thus missing from the 

Application. 

Despite express promises SSW made i n Tucumcari as w e l l as a commitment 

i m p l i c i t i n the representations i t made i n UP/MP/WP* th a t l o c a l service would 

be provided on t h a t segment of l i n e , neither t h a t segment of l i n e nor the 

Leeds Junction-Pleasant H i l l l i n e segment have e^-er been operated by SSW since 

t h e i r purchase i n 1980. See STRC-8 at 15-17. SSW has instead kept i n place 

an embargo i t placed upon the l i n e between Leeds Junction and Owensville 

immediately upon t a k i n g possession of the l i n e i n 1980. 

Since l a t e 1993, SSW has been seeking t o abandon the embargoed segment 

of the l i n e . SSW's request f o r an abandorunent exemption i s presently being 

held i n abeyance. Applicant UPRR haa previously i n d i c a t e d i t s desire t o 

purchase the Leeds Junction-Pleasant H i l l l i n e segment pursuant t o 49 U.S.C. 

Section 10905.' 

' ( . . . continued) 
was part of SSW's a c q u i s i t i o n ot Kock Island's "Tucumcari" l i n e from 
Santa Rosa, NM, t o St. Louis v i a Kansas C i t y . 

' Fuft c i t a t i o n i n footnote 3. 

' See Docket No. AB-39 (Sub-No. 18X), The St. Louis Southwestern Railwav 
Co.—Abandonment Exemption—In Gasconade. Maries, Osage, M i l l e r . Cole. 
Morgan, Benton. P e t t i s . Henry. Johnson. Cass, and Jackson Counties. 
MO. I n a decision served A p r i l 1, 1994, i n tha'-. proceeding, the ICC 
declared an SSW exemption notice void ab i n i t i o . See STRC-8 at 18-19. 

'••'P. 
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2, The Proposed UP-SP Merger 

The Application i s almost entirely silent regarding post-merger plans 

for the Applicants' Kansas City-St. Louis operations. The only Instance in 

which thv subject i s substantively addressed in the Application i s an 

acknowledgement that, in light of SP's existing trackage rights over the MPRR 

lines, the merger w i l l result in nc benefits with respect to the Applicants' 

operations between Kansas City and St. Louis. UP/SP-24 at 118-19. 

The Application has even less to say regarding post-merger use of the 

SSW Kansas City-St. Louis line. With respect to the Leeds Junction-Pleasant 

H i l l segment, apart from i t s bare appearance on the Application maps, there i s 

no mention of i t whatsoever in the Application, even though, i f Applicants had 

any concrete plans to use the line segment, there would have been a number of 

instances in which i t would have been appropriate to discuss the line segment, 

including in the Envirorunf.-ntal Report that accompanied the Application and was 

purportedly in compliance with the Boi-rd's regulations. See STRC-8 at 23-26. 

When confronted on the issue, a l l the Applicants w i l l say i s that they plan to 

"railbank" the line segment indefinitely u n t i l they can overcome local 

opposition to operating a third UP mainline east of Kansas City. UP/SP-230 at 

299-300. 

L i t t l e more reason has been provided by Applicants regarding why they 

would intend to retain the eastern end of the SSW line i n the St. Louis area. 

Having dropped their claim that Applicants must retain ownership of the line 

between St. Louis and Labadie, MO, in order that an alternate ca r r i e r can 

LBerve the Union E l e c t r i c Company power plant located at Labadie,'" Applicants 

f.- See STRC-8 at 28-34. In Applicants' Rebuttal, i t i s stated that a 
proportional rate agreement t^at Applicants have entered into with 
Union E l e c t r i c w i l l permit Union E l e c t r i c to receive direct interline 

^ service to Labadie v i a Kansas City or St. Louis, UP/SP-231, Part C, 
(continued...) 
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are l e f t with arguing that OP/SP plans to op.jrate or: lease the east end of the 

line to continue to serve customers. UP/SP-230 at 299. 

Le f t unrebutted, however, i s the evidence STRICT submitted with i t s 

commants. That evidence shows that, apart from Onion E l e c t r i c t r a f f i c , which, 

as discussed, i s almost cexrtain to travel over the MPRR lines post-merger, in 

1994 SSW only originated or terminated { } carloads of t r a f f i c in linehaul 

service to or from stations on the 80 miles of the SSW line that are s t i l l in 

service. See STRC-8 at 35 and Exhibit 6. That led Applicants' own operating 

officers and o f f i c i a l s co recommend that { 

} STRC-8, Exhibit 8. 

3. The Interests of STRICT 

STRICT i s composed of r a i l shippers, potential r a i l shippers, and local 

government agencies representing them and the interests of the general public 

in central Missouri counties, c i t i e s and communities between Kansas City and 

St. Louis. STRICT's sole objective i s to obtain operation of the SSW Kansas 

City-St. Louis r a i l line in an unrestricted manner over i t s entirety, as was 

promised when SSW purchased the line in 1980. For over two years, STRICT has 

been active or multiple fronts to accomplish that objective, in order to 

'"(... continued) 
Rebuttal Verified Statement of John H. Rebensdorf at 7. Routing via 
Kansas City must occur via the MPRR lines, as the SSW Kansas City-St. 
Louis li n e i s out of service for much of the distance between Kansas 
City and Labadie. { 

} Transcript of May 13, 1996, 
Deposition of Applicants' Witness John H. Rebensdorf at 5-7. 
Consequently, Applicants had no choice but to concede that no part of 
the SSW Kansas City-St. Louis line w i l l be required for provision of 
the r a i l service contemplate?'! by the agreem''-t with Union E l e c t r i c . 
Sge OP/SP-244, Respon.ie t r Intfrrogatory No. 29. 
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further the cause of economic development in central Missouri. See STRC-8 at 

4-5, 15-22, and Exhibit 1, the Verified Statement of James A. Link. 

No party i s a more reluctant participant in t h i s pjroceeding than STRICT, 

for i t believes i t s Jisputc with SP, and now UP, never should have reached 

thia stage. Unforcunately, the actions of SP now make i t painfully claai- that 

SP ie intent on dismembering the SSW Kansas City-St. Louis line, thereby 

fflak:ng i t imt—ssible for an operator to acquire and rehabilitate a l l of the 

line and operate it as a unit. While STRICT had a l l but given up hope that 

rSW would ever voluntarily l i v e up to the promises i t made in a number of ICC 

proceedings and provide local ra. 1 service over the encir<^ Kansas City-St. 

Louis line, i t was STRICT's wish that SP would at least agree to s e l l the line 

in i t s entirety to a short line operator so that the line could be operated by 

a party seriously interested in providing the long-promised local service 

under economic conditions that would permit success. I f SP had done so, 

STRICT would have had no reason to participate in t h i s procetsding, saving both 

i t s and the Board's scarce resources. But unfortunately, SP has besn as 

obstinate regarding divestiture of the little-used SSW Kansas City-St. Louis 

line as i t har been neglectful of that line. See STRC-8 at 17-21. 

The convolutions attendant to STRICT's attempts to have the entire 

Kansas City-St. Louis line sold to a short l i r e operator were increased by an 

order of magnitude following anr^-'uncement of the prop>osed UP-SP merger. The 

Ar-ilicantfc' }3r'3posal to i c t a i n relatively short segments at each end of the 

SSW line Ls in STRICT's v ew ^ contrived use transri^rentli '\e8<gned 'co provide 

an excuse not to divest the li n e in i t s entirety and thus reduce i t s 

competitiveness a" well as i t s a b i l i t y to be economically successful. 
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Por t h a t reason STRICT has requested the Board t o impose the fo l l o w i n g 

conditions upon any approval of the Ap p l i c a t i o n : " 

1. D i v e s t i t u r e of the e n t i r e Kansas City-St. Louis r a i l l i n e tha*. SSW 
rvns, i n c l u d i n g appurtc lant r e a l equate, hBt--zz^ Leeds Junction, 
MO (at or near milepost 288.3), and Rock Island Junction, MO (at 
or near milepost 10.3), at a pr i c e t o be mutually agreea, f a i l i n g 
which i t w i l l be set by the Board. Sale must be t o a single 
e n t i t y or group u n a f f i l i a t e d w i t h the Applicants which c e r t i f i e s 
i n w r i t i n g t o the Board t h a t : (a) i t i s the acquirer's i n t e n t i o n 
i n acquiiring th2 l i n e to rea c t i v a t e r a i l operations w i t h a single 
operator providing l o c a l service over the e n t i r e l i n e w i t h i n three 
years of t a k i n g possession; and (b) before abandoning or s e l l i n g 
(except i n connection with a financing t i a n s a e t i o n ) lees than the 
e n t i r e l i n e , i t w i l l attempt f o r a reasonable period of time t c 
s e l l the e n t i r e l i n e as a single u n i t and assign t o the purchaser 
thereof any trackage r i g h t s acquired i n connection with owning the 
l i n e . 

2. Included i n the purchase . r i c e w i l l ba as;sigr .nent of a l l of SS*' s 
r i g h t s and i n t e r e s t s undf^r agreements granting t o SSW, ot any of 
i t s predecessors i n i n t e r e s t i n the aforementioned l i n e , trackage 
and s i m i l a r r i g h t s t h a t have been, are or coulJ be used by a r a i l 
c a r r i e r i n connection with operating any par t of the l i n e . 

As the record i n t h i s proceeding ind i c a t e s , there i s s i g n i f i c a n t support 

for such conditions. No less a f i g u r e than Mel Carnahan, the Governor of 

Missouri, i n a l e t t e r t o the Board dated March 29, 1996, indicated his concern 

regarding the reduction of r a i l competition w i t h i n Missouri i f the Application 

i s granted. He s p e c i f i c a l l y suggested d i v e s t i t u r e of the e n t i r e SSW l i n e as 

an appropriate method of providing f o r competition i n the Kansas City-St. 

Louis r a i l markets i n the f u t u r e . 

" STRICT o r i g i n a l l y reg'jested the imposition of a t h i r d c o ndition, which 
would have required the Applicants t c pennit an a l t e r n a t e c a r r i e r t o 
use the MPRR l i n e s t o serve Union E l e c t r i c at Labadie, so th a t one of 
the pretexts f o r the Applicants' continued r e t e n t i o n of selected 
segments of the SSW Kansas City-St. Louis l i n e would be elijninated. 
See STRC-8 at 50-68. Because, as was discussec. Applicants have 
entered i n t o a pr o p o r t i o n a l rate a^^reement w i t h Union E l e c t r i c whereby 
the HP JH l i n e s w i l l be used i n a l t e r n a t i v e .-ail routings t c Union 
E l e c t r i c , there no longer i s the need f o r such a condition. 
Consequently, STRICT i s withdrawing i t s request f o r t h a t t h i r d 
c o n d i tion. 
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I n contrast. Applicants have been unable to~Show any support f o r t h e i r 

plans t o r e t a i n the end segments of the SSW Kansas City-St. Louis l i n e . While 

Applicants have been a. l e t o muster l e t t e r s from shippers and government 

o f f i c i a l s opposed t o other d i v e s t i t u r e proposals i n t h i s proceeding, 

Applicants have yet t o produce a statement from anyone opposed t o the 

conditions STRICT seeks to have uupcsed." 

ARGUMENT 

As has bf.en repeatedly recognized, "the single anc e s s e n t i a l standard of 

approval" f o r a proposed merger of two r a i l c a r r i e r s i s t h a t the t r a n s a c t i o n 

proposed must be found t o be "consistent w i t h the p u b l i c in t e r e s t . " ' ^ While 
"s 

there are c e r t a i n factors t h a t the Board i s required t o consider i n t h i s case, 

which are set f o r t h ar. former 49 U.S.C. Section 11344(b)(1), i t i s former 49 

U.S Section 11344(c) t h a t imposes the u l t i m a t e atandard t h a t the proposed 

transa c t i o n must be found t o be i n the public i n t e r e s t before i t can be 

approved. 

I n determining the public i n t e r e s t , the Board's regulations s t a t e tha­

the Board w i l l perform a balancing t e s t i n which i t weighs "the p o t e n t i a l 

benefits t o the applicants and the public against the p o t e n t i a l harm t o the 

1 *• 

Indeed, shippers i n *he Ka.nsas City area whc have f i l e d statements 
opposing d i v e s t i t u r e proposals i n t h i s proceeding have l i m i t e d t h a t 
opposition t o those other d i v e s t i t u r e proposals, p- as f o r S? l i n e s 
between Chicago and Texas and Kansas and Colorado. See, e.g., UP/SP-
233 at 318-19 (statement from KC R-sload Centei, I n c . ) ; UP/SP-233 at 
587-88 (statement from Terminal Consolidation Kansas C i t y Piggyback). 

See Finance Docket No. 32549, Burlington Northern Inc. and B u r l i n g t o n 
Northern Railroad Cc.--Control and Merger—Santa Fe P a c i f i c Corp. and 
The Atchison. Topeka end Santa Fe Railwav Co.. s l i p . op. served August 
23, 1S95, at 50-.^l ( l e r e i n a f t e r "BN/Santa Fe") (quoting Missouri-
Kansas-Texas Railroad Co. v. United States, 632 F.2d 392, 3,»5 (5th 
Cir. 1980), c e r t , denied. 451 U.S. 1017 (1981)); UP/C&NW. s l i p , cp- at 
53. 
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. _ ^ , , , , „ „ ^„ . ^^^^^^ ^^^^^^^^ ^ ^ ^ ^ ^ ^ ^ 

merger. BN/Santa FO s l i p op. at 93 m ;,HH--*̂  v'f. ai. j_n a d d i t i o n "r^-m^ — i • «ui_ion, [tJhe p o l i c i e s embodied 

i n .he a « U ^ . t u . . p„v..e ^,..„.e o„ p.M.. .„.e„.t „„..ae„t.o„s 

con t r o l proceedingra." i d . at 52. 

in .pprovin, . „ i l c o „ e o U a , t i o „ . t h . B„„<.. U k e the I c c h . f „ „ i t 

h . . broM .uthor l .y „„< ,„ 49 O.S.C. Section 1 1 3 « | = , to i „ o o „ . 

j.j-*Hic) to impose conditions to 

protect t h , . „ t e „ = t . .he I c c - . p . „ t . c e „ „ . e . e . t . a . h o . o „ „ t „ o e . 

« . to l^poee o o „ < , . t . o „ . . „ ^^^^^^^ ^ 

the p t . U c , r o . . „ t i c o „ p e t i t i v e c o „ . „ ^ . „ o „ „ , th.-* . e t ^ e r . -

With te.p.ot to t h . u t t e . t ^ o, o o » a i t l o „ - . 

c o » . . t . o . - th., p „ . e . . . . t , , , , p o . U i o „ he.e 

- e n r . . . t . t .< , 1„ s , ^ . ^^^^^^ ^^^^^ ^ ^ ^ ^ 

puhUc . „ t . t . . t o o „ . . t . o „ . o„ . o o „ . o U a « . o „ P.OPO..X „he., u .o„„a 

t'hT ^ ^ - t i ^ "--'^^" 
jBucn as an an t i c o m p e t i t i v e 

The f u l l c i t a t i o n i s i n footnote 13, 

. i l ­

ls 

As will be discussed later, the icc »r-i-^^ • 
only t o prevent harm t o t^e pubUc ! n t e L s t T""^"" P"=-edings not 
prst-r...rger competition per se L t - . 1 , ^ . ^ " " ' ^ " ^ t i o n " i n 
J nterest from being har,.ned by Applicants I h i i t ^/^^^"^ ""^^ P^^Hc 
lut u r e competition. Thus, t h e ^ h a ^ f " i e f f e c t s ^ ^ - - t L . l 
determined s o l e l y by t r a d i t i o n a l ™ \, J * merger are not 
important t o note t h a t t ^ ^ r ^ r ^^^^ ^^"^ analysis. i s 
i n t e r e s t " can on!y be d e ' ^ - t r a r e r b " ^ ' ^ f P"'̂ ^̂ ' 
reduAion i n e x i s t i n g com^titTon ^'^^ ̂ « ̂  

S S f f i l i I L i d ! c L ^ o r g ^ ^ S ^ l i ^ ^ a o ^ - a i J c e e ^ ^ t ^ P ^ 

^^^^:^:^r7ii:^26T (i98;r\;" ^^^^^^-^^^^Si^lii^ 
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reduction of competition in the affected marketi th>t 
the conditions to be imposed will-ameUorlte or 
eliminate the harmful effects, that the conditions 
-indi^ °P«"tionally feasible, and that thi 
-onditions will produce public benefits (through 
reduction or elimination of the possihii K ^ 
outweighing their harm to the merger."^ "̂ "̂"̂  

UPZMP/WP, 366 I.CC, at 5 65. 

3. 

I- There i . No Public Benefit to the ' 
Appllcenta- Continued Retention of Any 
f«rt I f r.n... ^l-Y-.t. T,̂ „̂ . ,| — 

STRICT he. .pent countl,.. hours in t h i . ptoc.edin, .eerchln, for on. 

=in,le public benefit to the Applicant., contin-.e. retention of er, p„t of 

the SSW c i t , - s t . .oui. line. he. , . t to fin. i t . i t .i„pl, c.nnot 

.tate. that the public intereat in the Kanaaa Cit,-st. .oui. t a l l corridor 

WIU be .erved b. ,rantln, the Applicant. ^ r , e r authoritatlon which include. 

the ri,ht to retain po lon of an, part of th. SSW «„.a. clty-st. .oui. 

une. Thi. Plain .„ ....ination of the roa.on. Applicant, have put 

forth for r.tainln, the end . e ^ n t . of the SSW Kan.., city-st. I.oui. line. 

». .tated her,i«.e,or.. Applicant, attempt to j u . t l f , retention of th, 

.,ed. .u„ction-Pl...ant HIU l i n , .e^„t at the we.tern end of the SSW K.n.a, 

- t , - s t . .oui. l i n , on th. ground that the, want to -r.ilban.- the . e ^ n t for 

.n indeflnlt, period of ti»e in caae the, ever need a third .ain Un, east of 

|K.„.a. Cit,. „P,sP-.30 at .,,-300. x„ i t . cogent. STRICT une^ivocall, 

p»on.tr.ted that there i . no ne.d in the for ble future for a „R third 

•".ih line. ^ STRC-S at S1-.3. Applicant.. Rebuttal co„c,d,d a. „uch wh.n 

i t provided ab.olutel, no .upportin, rational, for Applicant.- railban.ln, 

.CH,.... Clean,, the need for a third „,in Un, .a.t of Kan... c i t , 1. 

• .."t" ̂ĥ*•• • 

" l ^ ^ l L T ^ o n " Z ' 7 : : : - n L n T \ ^ : : ^ L s i g m f i c a n t i y undercuts the ir 
"^^^"^"9 the Leeds Junction-Pleasant H i l l Une 

(continued ) 
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1» 
a contrived fabrication which cannot stand scrutiny. I t i s a device that 

seeks to li m i t future competition by destroying the u t - l i t y of the li n e in the 

hands of a potential competitor. 

Moreover, there i s absolutely no support in applicable law for 

Applicants' railbanking scheme. The Board's regulations clearly state that 

railbanking can only occur after abandonment or discontinuance of service 

authorizat on i s granted. Even then, a carrier's right to railbank the 

remnants of a r a i l line must give way to the rights of others to acquire the 

line at issue for r a i l service purposes. See 49 C.F.R. s 1152.29(c).'* 

Unlike the western end of the SSW Kansas City-St. Louis line, there i s 

existing t r a f f i c on the eastern end of the line. The amount of that t r a f f i c 

i s so small, however, especially for a carrier of the size that Applicants 

intend to constznict, that there i s no valid explanation why the Applicaits 

wouid retain such a low-dens i t : segment of r a i l line as a short branch l i n e on 

their combined system. v.*-!-

'• (. . .continued) 
segment. As STRICT discussed in i t s comments, the MPRR lines are in 
Icrge part operated directionally, which has signifi'-antly increased 
their capacity for r a i l t r a f f i c . See STRC-8 at 63. Applicants not 
only agree with that assessment, but include in Applicants' Rebuttal 
a detailed description of how those particular directional operations 
work and the great success UP has had with them, permitting UP to 
avoid "tens of millions of dollars" in capacity improvements on the 
River Subdivision alone. UP/SP-232, King R.V.S. at 18-20. Moreover, 
Applicants' -Rebuttal c i t e s the extensive capacity additions on the 
MPRR lines >between Kansas City and Jefferson City that have taken 
place over the past 13 years. See UP/SP-232, Rebuttal Verified 
Statement of Dale W, Salzman at 4. 

" STftlCT r-,tee that this i s not the only instance in t h i s proceeding in 
which f plicants stand accused of unreasonably manipulating their 
proposed post-merger operations so as to prevent one of the'r lines 
from possibly being used by others to compete against Applicants. See 
KCS-33, Vol, 2 at 222 (operating officer of r i v a l pointing out that 
Applicants' contrived directional southcentral operations defeat 
divestiture). 
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• "HU. SR.. pre-^r„r =,tencio„ of the e«,ern e e ^ n t 1. a r ^ a b l , 

.-.tifl« b, SR.. se r v i c , to union e l e c t r i c at .abadle." that . u . t l f l c . t l o n 

«i..ppear. po.t.^r,.r . i n c . then Union e l e c t r i c w i l l be ..rved .. c l u . l v . l v 

over HRRR track.- Applicant, a r , thu. l . f t „,ch ar.^ln,, < 

>' ti . I t they 

c r l o a d . per ,Ue ^ve d in after .ubtractln, t h . Union K l e c t r i c t r a f f i c . 

I t 1. thu. Clear that the o n l , benefit to Applicant, of ret a i n i n , . i t h . r 

.nd-..^nt Of tn, SSW u n . 1. t.:. .uppr... pot.nti.i c c p e t i t i o n in the Kan... 

city-s.t. Loui. corridor. Bv Bian.n«„ . 
.ignaun, a .ch<«« to withdraw t h . I,,«J. 

.unctlon-Rl.a.ant „iu l l n , a.^.nt fr» the .cop, of t h . propo..d SSW 

abandon^nt while . t t h , tl„. f a i l i n , to provid. an, . i , n that an, 

op.ration, ov.r th, . , ^ „t w i l l be conducted po.t-»r,er. Applicant, ar. 

plainly trying to prevent the "ine fyr^ K • 
the .ine from being used for single-line r a i l 

service to connect the Kansas c i t y area with r,o- . 
wicy area with points east. Similarly, 

xppucant.. pre..nt position wit. r..p,ct to what, po.t-^rg.r, w i l l b. a 

f C •i"«tified in light of such a plan. 

• Applicants' position with respect to the SSW x^r,.. 
i«ct to tne SSW Kansas C i t y - s t . Louis line 

y i= thus a n t l c c p a t l t l v , on i t s face and provide. a.ple reason for the Board to 

oond.tion ,ra„tin, the AppUc.ticn o„ divestitur, of that Una. provided a 

1^ w u l i n , bu,er I s found. When, a. her., t h . onl, b , n , f i t . to t h . Applicant. 

| , Will r , . u l t f^o. on. aspect of a ^ r , e r proposal are private benefit, 

" " " " " " " — - o u l d u.. 

As can be seen from Exhibit 6 to STRC-8. 

See STRC-3 at 30-31. 
•t.<fc\...) 
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the d i s c r e t i o n w i t h which i t has been entrusted t o - e o n d i t i o n the t r a n s a c t i o n 

under review from having such an e f f e c t . 

I I . Applicants' Post-Merger Plans Have 
the P o t e n t i a l to Cause Serious 
Competitive Harm i n the Important 
Kansas Citv-St. Louis Rail Corridor 

The Applicants' plans t o r e t a i n the end segments of the 5SW Kansas C i t y -

St. Louis l i n e are t o t a l l y u n j u s t i f i e d by any r e s u l t a n t p u b l i c b e n e f i t s . 

Moreover, such r e t e n t i o n also has the p o t e n t i a l t o cause serious p u b l i c harm 

because of the proposed merger's p a r a l l e l e i fects i n the Kansas City-St. 'is 

market. Such e f f e c t s are an in d i c a t i o n t h a t the merger may be 

anticompetitive, at least i n t h a t market. See 49 C.F.R, S 1180.1(c)(2)(i) 

( " I f two c a r r i e r s serving the same market consolidate, the r e s u l t would be the 

e l i m i n a t i o n of the competition between the two"). Because ct" the importance 

of both Kansas C i t y and St. Louis as busy r a i l gateways, the Board should not 

ignore any adverse competitive e f f e c t s i n the Kansas Ci t y - S t . Louis r a i l 

c o r r i d o r . 

The ICC was always e s p e c i a l l y v i g i l a n t w i th respect t o r a i l competition 

between the Kansas Cit y , St. Louis, and Chicago markets. I n UP/C&NW. the ICC 

recognized t n a t the merger of two p o t e n t i a l competitors could be "problematic" 

with respect t o the St. Louis-Chicago and Kansas City-Chicago c o r r i d o r s , but 

i t s c ncerns were allayed by the f a c t t h a t , post-merger, there s t i l l would be 

six r a i l c a r r i e r s serving the St. Louis-Chicago c o r r i d o r and s i x serving the 

Kansas City-Chicago c o r r i d o r . UP/CSNW. s l i p . op. at 70." 

" I t i s clear i n ths case of tnc ie three gateways t h t the "relevant 
market" f o r purposes of competitive analysis i s f r e i g h t r a i l 
t r a n s p o r t a t i o n . While Chicago, Kansas City and St. Louis are a l l 
close enough t o each other f o r truck service t o be used between those 
p o i n t s , the ICC, i n analyzing competition i n UP/CSNW between those 
three points, focused j u s t on intramodal r a i l competition. That i s 

(continued.,.) 
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i n c ontrast, i f approved by the Board, the UP^P merger would reduce the 

number of r a i l c a r r i e r s serving the Kansas City-Chicago and Kansas c i t y - S t . 

t o u i s c o r r i d o r s t o only four i n each of those importar.t c o r r i d o r s . The merger 

proposal thus raises a red f l a g as f a r as competitive e f f e c t s are concerned i n 

those c o r r i d o r s , according t o a u t h o r i t a t i v e testimony presented .n t h i s 

proceeding.^ 

This i s especially t r u e f o r the Kansas C i t y - s t . Louis r a i l c o r r i d o r . As 

the STRICT comments showed, and figures previously c i t e d herein demonstrate, 

the merger of UP and SP could r e s u l t i n the Applicants' r a i l market share 

between those two points exceeding < > percent. See STRC-8 at 39-40.= 

coupled With the handicaps the Applicants' competitors i n the c o r r i d o r face, 

^ STRC-a at 38-40, t h e r . i s a very r e a l p o s s i b i l i t y t h a t the proposed merger 

(...continued) 

"%,r.rin:raru„r-ro:;̂ tc!ar:,rj—v • 
t̂ r=ab"i'rr/̂ -r:̂ To~̂ ^̂ ^ 
merits s t r i c t s c r u t i n y . competition i n those markets 
see NITL-i.'i, v e r i f i e d Statement of William G. Shepherd at 17 re^.h 
T t Z T J l for r "^"^^ °' competitors holds 'Lt 
p o t e n t i a l f o r a significan'_ loss of competitirn) That r*.H„r̂ ^ 
not be a concern i n the Kansas City-chicHo c o r r i d o . H " A u c t i o n may 
Fe W i l l continue t o own the best rcj^ea between those t ^ r ' ^'""'^ 
the soo Line Railroad Company route between Kans./ r 
W i l l continue t o be much more'direc^ t h \ T a n / o f the r ^ u U t h a t ' ' ' ^ ^ 
be owned post-merger by th^ Applican :s. ^^^"^ "^^^ 
Applicants' Rebuttal does not aryae w i t h t h i s fion.o v. . • 
attemp-.s to muddy the waters by stTting that t j , T ' ''"^ '"^^"^ 
the> = 1 K «"-ai-ijiy cnat SP handled a mere 2% of 
the total buamess moving between Kansas City and St Loui, =nH ! 
east." UP/SP-?in a<- oaa , u ^ Louis and points 

uf/^ji* .^jo at 299 emphasis added). That ia n-*- - • 

t :nL"rorrjt::r̂ -̂ "o-t-aTwitr̂ ^̂ ^̂ ^̂ ^ 
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w i l l lead t o a s i g n i f i c a n t reduction i n competita^n i n the Kansas City-St. 

Louie r a i l market. 

Moreover, Applicants' plans t o r e t a i n the end segments of the SSW Kansas 

Cit y - S t . Louis l i n e have the p o t e n t i a l f o r a d d i t i o n a l harmful e f f e c t s i n the 

c o r r i d o r , i f the A p p l i c a t i o n i s approved without the conditions requested by 

STRICT, not only w i l l the Applicants consolidate t h e i r present operations i n 

the Kansas City-St. Louis c o r r i d o r , but they w i l l also be able t o ensure th a t 

the SSW l i n e i n the c o r r i d o r can never be used on a s i n g l e - l i n e basis by a 

competitor t o connect those important r a i l gateways." 

While the l i n e has not been used m such a fashion i n a number of years, 

at present there s t i l l i s the p o t e n t i a l f o r one c a r r i e r t o do so. Although 

d i s g r a c e f u l l y neglected, the l i n e has not been formaUy abandoned. I f the 

Application i s approved without the requested conditions, however, and the 

Applicants implement t h e i r "plans" f o r the l i n e , the p r o b a b i l i t y of the l i n e 

ever being used f o r ser-,ice over i t s e n t i r e length drops d r a m a t i c a l l y . 

That i a because Applicants, w i t h t h e i r own MPRR l i n e s between Kansas 

^ i t y and St. Louis, w i l l r e s i s t entering i n t o any arrangement which would 

^rmit aiother c a r r i e r t o provide u n r e s t r i c t e d s i n g l e - l i n e and j o i n t - l i n e 

Service of a l l kinds over the SSW l i n e between and through the Kansas C i t y and 

^ t . . Louis gateways. Given the clear p r o b a b i l i t y of such a scenario, the Board 

m s Obligated t o s e r i o u s l y consider i t i n deciding whether t o grant 

^conditioned merger a u t h o r i t y t o the Applicants with respect t o t h e i r Kansas 

i V . - "-""̂ ^ °P«"tions. see Union P a . i f i n corn., r t n . . . o....,, 

^ i r o a d co.^an^ Mi.Honri P - . r i f i r n roadCo^-Ccntrol-Mi »»o...i-v...-

p a r t i ! ; ^" a u t h o r i t v than Applicants' trackage r i g h t s 
c a r r i e r ^^/^^"^-^/%^--P-^« the competitive importance of a r a i l 
8 N S ! 5 4 s.!n H i f ^^.^^'^^ ^ ^^'^^^ City and St. Louis. See 
HN/SF-54, Second V e r i f i e d Statement of Neal D. Owen at 16. 
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Railroad_Co^, 4 I.C.C.2d 409, 436 (1988) (seripus competitive problems 

presented by p a r a l l e l r a i l mergers requires t h a t post-merger competitive 

environment be c a r e f u l l y examined), p e t i t i o n f o r review dismissed sub nom. 

Railway Labor Executives Association v. i c c . 883 F.2d 1079 (D.C. C i r . 1989). 

The very prospect of the p o t e n t i a l f o r suppretsion of competition i n the 

Kansas Ci t y - S t . Louis r a i l c o r r i d o r led the ICC i n Tucumcari t o d i r e c t l y 

address the issue o f whether the c a r r i e r t h a t owns the MPRR r a i l l i n e s between 

Kansas City and St. Louis should also be permitted under the p o l i c i e s of the 

a n t i t r u s t ,ws t o take possession of what i s now the SSW li.ne. m 

circumstances s t r i k i n g l y s i m i l a r t o those presented by the A p p l i c a t i o n , the 

ICC emphatically denied such an a c q u i s i t i o n as not only contrary t o the public 

i n t e r e s t , but possibly as being an o u t r i g h t v i o l a t i o n of the a n t i t r u s t laws. 

See Tucumcari. 363 I.C.C. at 404-07. 

MPRR, which i s now a part of the UP r a i l system but at t h a t time was 

s t i l l an independent r a i l c a r r i e r , f i l e d a competing a p p l i c a t i o n i n Tucumcari 

to purchase the Rock Island's Kansas C i t y - s t . Louis l i n e . That MPRR h.d no 

I v a l i d need f o r a t h i r d l i n e between Kansa-j C i t y and St. Louis q u i c k l y became 

clear from the content of i t s competing a p p l i c a t i o n . I d . at 405-06.^ 

The ICC wasted l i t t l e tim« disposing of MPRR'3 a p p l i c a t i o n as a 

bl a t a n t l y a n t i c o m p e t i t i v e t a c t i c , holding t h a t the MPRR competinc a p p l i c a t i o n 

had been -submitted p r i n c i p a l l y f o r anticompetitive reasons" and thus could 

fnot be granted. I d . at 407. The ICC was c l e a r re garding the anticompetitive 

The f a c t t h a t MPRR already possessed two of the most d i r e c t routes 
between Kansas C i t y and St. Lcuis d i d not prevent MPRR from f i l i n g 
such an a p p l i c a t i o n ; indeed, t h a t i s the primary reason MPRR f i l e d the 

admitted t h a t approval of i t s appi: c a t i o n instead 
Of SSW'S primary a p p l i c a t i o n f o r the Rock Island Kansas Ci t y - S t . Louis 
l i n e would have prevented the l i n e from becoming part of the SP r a i l 
system and thus have prevented i t from being used t o d i v e r t t r a f f i c 
from MPRR. Tucumcari. 363 I.C.C. at 404. 
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nature of MPRR's ap p l i c a t i o n . The ICC e x p l a i n e d ^ a t i t could not l a w f u l l y 

permit the a c q u i s i t i o n of a p a r a l l e l l i n e when tha t l i n e could other-.vise be 

used i n competition against the c a r r i e r applying t o purchase the l i n e . The 

ICC went .o f a r as t o imply t h a t MPRR's designs on the Rock Island l i n e were 

v i o l a t i v e Of the a n t i t r u s t laws, s t a t i n g t h a t i n l i g h t of "the competitive 

considerations enunciated i n Section 7 of the Clayton Act," 15 U.S.C. « i s , 

- t t j h e anticompetitive e f f e c t s r e s u l t i n g from the a c q u i s i t i o n of a bankrupt 

c a r r i e r ' s p a r a l l e l l i n e f o r the purpose of e l i m i n a t i n g competition are 

contrary t o p u b l i c p o l i c y . " Tucumcari. 363 I.C.C. at 407. 

There are substantial grounds f o r the Board t o simply r e l y on the ICC's 

previous f i n d i n g s , and hold that i t would be j u s t as anticom p e t i t i v e f o r UP, 

which now cont r o l s the MPRR l i n e s , t o be permitted t o l i c q u i r e the SSW Kansas 

I? City-St. Louis l i n e as i t would have been to permit MPRR t o have done sc. 

Most i f net a l l of the f a c t s remain the same. The MPRR l i n e s remain the 

preferred l i n e s of shippers i n the Kansas City-St. Louis c o r r i d o r , yet OP has 

I applied t o acquire the SSW l i n e i n the c o r r i d o r as w e l l , w i t h an almost 

i d e n t i c a l j u s t i f i c a t i o n t o the one unsuccessfully presented t o the ICC by 

MPRR. see STRC-8 at 44. I t i s thus clear that the A p p l i c a t i o n i n t h i s 

|proceeding i., designed t o accomplish what MPRR's competing a p p l i c a t i o n i n 

iTycumcari was unsuccessful i n doing, which i s t o prevent any other p a r t y from 

I acquiring t h . e n t i r e former Rock Island Kansas City-St. Louis l i n e and thus 

:suppress p o t e n t i a l competition i n t h a t important r a i l c o r r i d o r . The ICC ŝ w 

|through MPRR'e ap p l i c a t i o n f o r the anticompetitive t a c t i c t h a t i t wa.; the 

|Board should do the same v i t h respect t o the merger a p p l i c a t i o n i n t h i s case. 

indeed', because MPRR i s one of the c a r r i e r s seeking merger a u t h o r i z a t i o n 

| i n t h i s proceeding, there i s a very sound basis f o r the Board t o simply hold 

| t h a t , under the doctrines of res ju d i c a t a and c o l l a t e r a l estoppel, the 
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Applicants cannot be allowed to acquire the SSW_.KanaaB City-St. Louia line 

through merger because of the preclusive effect of the ICC's decision in 

Tucumcari denying MPRR's competing application in that proceeding. To do 

otherwise, and to grant MPRR and the other Applicants merger authorization 

with r e s j j c t to that SSW line, would n u l l i f y the ICC's strong statements in 

Tuciimcari regarding the lawfulness and competitive impact of such an 

acquisition. 

The related doctrines of res judicata and co l l a t e r a l estoppel are 

unquestionably applicable to an administrative proceeding, including this one. 

In explaining the doctrines, the Supreme Court has stated "that a losing 

l i t i g a n t deserves no rematch after a defeat f a i r l y suffered, in adversarial 

proceedings, on an issue identical in substance to the one he subsequently 

seeks to ra i s e . " regardless of whether the proceeding i s that of a court or ot 

an administrative agency. See Astoria Federal Savings and Loan Association v 

Solimino. 501 U.S. 104, 111 S. Ct. 2166, 2169 (1991). As the ICC recognized, 

in the l a t t e r instance the doctrine of res judicata "applies when the agen'y 

i s acting in a j u d i c i a l capacity and resolves disputed issues of fact prop>erly 

before i t that the parties had an adequate opportunity to l i t i g a t e . " General 

American Transportation Corp. v. Indiana Harbor Belt Railroad Co.. 3 I.C.C.2d 

599, 616 (1987) (citing United States v. Utah Constr^jction. 384 U.S. 394, 421-

22 (1966)). Because the ICC definitively decided in Tucumcari that i t i s 

contrary to the public interest to permit the SSW Kansas City-St, Louis line 

to be controlled by the same party th?t controls the two MPRR Kansas City-St. 

Louis lines, the Board should not even consider Applicants' implicit request 

that the ICC's decision on thi s issue be overturned in t h i s proceeding. 

Res judicata i s clearly applicable in this instance, because Applicant 

MPRR had ample opportunity in the Tucumcari proceeding to convince the ICC 
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that i t should be permitted t o acquire the SSW l i n e , and i n fac- f i l e d an 

application t o do so. The ICC, acting i.n a j u d i c i a l capacity, c l e a r l y found 

a-^ainst K?RR on the issue. 

In t h i s proceeding, MPRR has returnee', w i t h the other Applicants t o 

rcqvest a u t h o r i z a t i o n f o r , among many other t h i n g s , c o n t r o l of both the MPRR 

lines and the SSW li n e . ^ ' Applicants have thus made a claim t h a t i s 

-i d e n t i c a l i n substance" t o a clait.: previously raised by Applicant MPRR and 

denied .i/ the ICC, and therefore s n u l d t e precluded from r a i s i n g t h a t -.laim 

b.ifore t h Board. See Parklane Hosierv Co. v. nhnr^^ 439 U.S. 322, 326 n.5 

(1979) (juc'gement on merits i n p r i r . s u i t bar.3 second s u i t i n v o l v i n g same 

parties or t h e i r p r i v i P s ) . I t i s nard t o imagine a more v i v i d example of an 

instancp i n which t'.e doctrine of res judicata would"better i t s serve i t s 

intended purpose." 

Applicants' Rebuttal dttempts t o claim vhat res judicata i s not 
applicable because of the difference between the Application and the 
MPRR responsive a p p l i c a t i o n i n Tucumcari. See UP/SP-230 at 299. 
i.ppli-ants c i t e no a u t h o r i t y f a r such a pr o p o s i t i o n and STRICT has yet 
to lo.-ate any. The fac t tha'. the merger A p p l i c a t i o n requires the 
Board to address many more issues than the MPRR responsive a p j l i c a t i o n 
required the ICC t o address i n Pucumcari i - i r r e l e v a n t f o r pv.rposes of 
.> s ju-aicata, as the anticompetitive natu.re of the proposal reraama 

ie same regardless of the other issues the Board must address i n t h i s 
proceeding. 

In a d d i t i o n . Applicants ere c o l l a t e r a l l y estonped from raisi.ng the 
issue of whether i t i s ant. competitive f o r the same c a r r i e r to own 
both the MPRR l i n e s anrj the SSW l^ne betwee-. Kansas City and s t 
Louis. Applicant MPRP l i t i g a t e d t h i s issur before i . Tucumcari and 
l o s t . Jus^. b' ...use STRICT and any r t h e r pa-ties i n t h i s proceeding 
who appose t m s aspect of the Application may be d i f f e r e n t adversaries 
than -iPRR had i n Tucumcari does not meaa t h a t '...e Av^plicants are free 
t o r e l i t i a a t e the issue. A l l l i t i g a n t s are t o be protectee from 
r e l i t i g a t m g an i d e n t i c a l - ssue with the same party or his p r i v y . See 
Parklane Hosiery Co. v^_Shore, 439 U.S. at 329 ( c o l l a t e r a l estoppel 
precludes, p a r t i e s from r e l i t i g a t i n g i d e n t i c a l issues by -nerely 
switching adversaries). 
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111. The Conditions Requested Are j : ^ : . 
Appropriate i n Ligh*- of the 
Serious Public Ham I d e n t i f i o H 

AS was stated. STRICT i s not suggesting t h a t the A p p l i c a t i o n be t o t a l l y 

denied on the basis of the public harm th a t may r e s u l t from a grant t o the 

Applicants Of a u t h o r i z a t i o n to carry out t h e i r p i . . . , w.th reso. .-t t o the ssw 

>ansa. . i t y - S t . Louis l i n e . Rather, the Board, through i t s power t o impose 

conditions, can act i n t h i . proceeding t o require Applicants t o di v e s t t h a t 

l i n e and thus prevent t.e clear public harm that w i l . sooner or l a t e r flow 

from Applicants' suppression of p o t e n t i a l competition. The Board i n m..vg 

t h i s determination can also consider the p o t e n t i a l f o r eco:omic develo)«„ent of 

deprived areas i n Misnouri i f the SSW Kan.aa City-St. Louis l i n e i s saved f o r 

operation by an independent operator, and the harm t h a t w i l l occur i f t h i s 

p o t e n t i a l i s snuffed out. 

B r i e f l y summarized, the propos.. c:ond.-.tions w i l l permit an interested 

party t o acquire the SSW Kansas City-St. Louis l i n e as a s i n g l e u n i t , along 

with accompanying trackage r i g h t s . The trackage r i g h t s at issue are those 

which were . . . g i n a l l y granted t o Rock Island i ^ connection w i t h i t s operation 

Of i t s Kansas Ci t y - S t . Louis l i n e , and thus wer. assigned t o SSW as a r e s u l t 

-Of i t s a c q u i s i t i o n of t h a t l i n e , as well as those trackage r i g h t s t h a t SSW 

subsequently acquired i n the course of i t s ownership of the l i n e i n 

^furtherance of i t s l i m i t e d operations over the eastern segment of the l i n e i n 

l^the St. Louis area. 

A. The Conditions Requested are 
Designed t o Address Harms That 

*are Clearly Related t o <-ht» Merger 

i n i t s request f .r conditions, STRICT provided extensive evidence and 

J - s s i o n Of how the c o n d i t i o n , requested met the four p r e r e q u i s i t e s the ICC 

| r a t set f o r t h i n U P ^ M P ^ f o r the imp,.sition of such conditions, previously 
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i n ^ i icants' feeble attempts 
o a. c-j-fiB Apart from Applicants 

^ o t e d herein. S^ ST.C 
i-he end segments ot tne 

t o j u s t i f y t h c i r plan t o r e t a i n 

,. ^applicants' Rebuttal presented no argument on t h i s p o i 
X.ou: s l i n e . Applicants requested 

the unsupported claim t h a t the ne 
;,pplicants Simply made the 

• nrelated t o the proposed merger. See UP/SP 
conditions i s u n r . l a t , ^^^^ ^^^^^ ^^^^ ^^^^^^ ^^^^ 

: c nuousl, co„.t. . t h , .an... c l t . S t . . u l s r a i l 

t h , two c r r l a r a wh.oh ^^^^ „,l„^l.hl„, ons 

co r r i d o r w i l l and 

c c - p s t l t l v , r a r options .,tw,.n 
^iminalv dominate t r a t t i c 

•-hat- w i l l overv.ielmingiy 
i-arrier t n a t wiiJ. 

the p o t e n t i a l 
dor i n a d d i t i o n , the combined c a r r i e r 

t c o r r i d o r . m c i t v - S t , l o u i a l i n e , f o r which 
I hv the SSW Kansas City s t , 
I a l t e r n a t i v e route provided by 

. VP SP * w i l l have absolutely no use. 
i t , u n l i k e SP, conditions should 

Belying the contention by Applicants t h a t the p po 

o.r case by the Board, there i s very 

- - " " o r : l t l o n s whsr, a ^ . s r would r , s u l t . an 

. l„c„.s,d opportun^t, P= ^^^^^ 

|: t h a t cass. UZZfiffl. t h , ICC ,x p r , . s l y r.„c 

„,. ce i,wed as nietger-t6lat,d. 

.„ It was r,co,n.,d ^^^^^^^ 

I „ould craat, th, prs.«ln,nt rail routing in ^ 

r ahilitv of UP and C&NW to v 
I because of the unique a b i l i t y 
I ; c o r r i d o r , because At the same time, i t was 
r . ,« wne service m t h a t c o r r i d o r . At tne 
f equivalent of s i n g l e - l i n e ser 

Ef'j'iî  ^ . ̂  operate over 

. Whsrsa. SP has a p l a u s . h l . r,ason_^to U^on . . a c t r l c 

the eastern segment j u s t i f i c a t i o n vanishes, becau 

proposed merger, see ut-/o 
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found that the transaction wou.Vd broaden the circumstances in which there 

would be an incentive for UP to fevercise veto power granted to C&NW in certain 

CfiNW-Soo Line joint track agreements with respect to Soo Line's right under 

the agreements to admit other carriers onto the C&NW/Soo ^ine jo i n t track. 

The ICC held that because CSNW's veto pcwer could potentially be used by UP to 

prevent competitive responses to UP's new single-line service, i t would 

condition i t s approval of UP's control of C&NW on the termination of that veto 

power. See UP/C&NW. s l i p . op. at 89-91. In so doing, the ICC rejected claims 

i that the harm which the condition was designed to ameliorate was not merger-

related. See id. at 90. 

In other words, the ICC. with respect to a market in which thi.re was 

already a number of other r a i l competitors, conditioned i t s control approval 

so as to prevent the applicantp from being able to act to suppress competition 

in the future by keeping new entrants out of the market at issue. That i a the 

exact type of condition th.at i s being requested by STRICT; moreover, in t h i s 

case there i s overwhelming evidence, from the structure of the Applicatio.., 

that the Applicants are already taking steps to suppress future competition. 

The ICC correctly recognized in UP/CSNW that i f a r a i l c a r r i e r has the 

Ability to suppress competition in a market i t w i l l do so, and that, when 

possible, merging carriers should be prevented by the imposition of merger 

[' cor-'itions from using that a b i l i t y . In this proceeding, th«s Board has the 

pow';.-. by ordering divestiture of the SSW Kansas City-St. Louis lin e in i t s 

entirety, to deny the mergirj carriers the a b i l i t y to prevent that li n e irom 

being used in the future as a competitive alternative in the Kansas City-St, 

Louis r a i l corridor. Thus, Applicants' claim that the harm STRICT's requested 

conditions are designed to address .r not merger-related i s just as spurious 
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a . a s i m i l a r c lals , . . n . of t h , . , . „ applicants « d . In aPZSSffl. i , ^ „ 

SO. 

B, The Requested Conditions Satisfy 
A l l Four °>..r-"8 Stand«rri, 

AS STRICT demonstrated in i t s request for conditions, the proposed 

conditions w i l l not only foster divestiture of a line marked for extinction by 

Applicants, but are also consonant with the Board's standards for tha 

inposition Of merger conditions, previously set forth herein. Much of t h . 

foregoing discussion has been devoted to showing that the Applicants' post-

merger Plans With respect to the SSW Kansas City-st. Louis l i n e w i l l plainly 

result in effects that are harmful to the public interest in competitive r a i l 

transportation service in the important Kansas C i t y - s t l Louis r a i l corridor, 

thus sa t i s f y i n g the Board's f i r s t standard. 

With respect to the Board's second standard, i t i s clear that the 

requested conditions w i l l at least ameliorate, i f not entirely eliminate, 

those harmful effects. As stated, the harm of the merger in the Kansas City-

St. Louis corridor i s that i t w i l l give the Applicant., who have no other 

s i a n i f i c a n t use for the 5SW Kansas City-st. Louis lin e but w i l l be after 

-erger the dominant carrier between Kansas City and St. Loui^, the a b i l i t y to 

prevent any other party from putting the SSW line in the corridor to i t . 

highest and best use as a single-line route between Kansas City and St. Louis. 

What the requested conditions a i . designed to accomplish i s creation of tue 

opportunity for a new ca r r i e r to succeed to the former Rock Island's 

f a c i l i t i e s and rights in cne Kansas City-St. Louis market and thus make i t 

r - s s i b l e fo. another carrier to take the place of SSW, while at the same tim.e 

improving local service that has been disgracefully neglected by SSW. 
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With regard to the 'third standard of operational f e a s i b i l i t y , STRICT 

demonstrated in support of i t s request for conditions that there i . no issue 

regarding the operational f e a s i b i l i t y of the conditions, as divestiture of 

r a i l l i n e s has long been recognized as an appropriate merger condition and 

because the line at issue '.s easily severable from the Applicants' post-merger 

r a i l system. See STRC-8 at 59-61. Applicants' Rebuttal recognizes as much; 

i t takes serious issue only with *'hose divestiture proposals covering 

Applicants' linea i . \ Texas. Arkansas and Louisiana, as well as those for 

Applicant DRGW's li n e s . See UP/SP-230 at 29-31. 

The Board should not confuse f e a s i b i l i t y of the conditions requested 

with the f e a s i b i l i t y cf r a i l operations contemplated by the conditions, as i t 

i s only the former that i s relevant under ICC precedent. As STRICT predicted 

in requesting the imposition of ccnditions. Applicants' Rebuttal attempts to 

disparage the physical condition of the SSW Kansas City-St. Louis line, but 

entirely f a i l s to provide any evidence on the issue. See UP/SP-230 at 298-

99.^ While that may be expected of r a i l c a r r i e r s that are working for the 

destruction of a competitive alternative, i t i s a position that i s 

contradicted by the actions, past and present, of many of the Applicants. 

F i r s t of a l l . Applicants must be referring to the middle segment of the 

SSW l i n e . between Pleasant H i l l and Owensville. as beyond "economic 

rehabilitation." since Applicants have stated an intention to rehabilitate the 

^ The party l i n e now i s that the SSW r a i l line has been found to "have 
deteriorated beyond economic rehabilitation." UP/SP-232. King R.V.S, 
at 51; see also UP/SP-232. Rebuttal Verified Statement of Michael D, 
Ongertn at 95. I t i s almost comical to read Applicants' Rebuttal 
c i t i n g the paving over of grade crossings on the l i n e as a reason the 
l i n e cannot be rehabilitated, when i t i s Applicant SSW, the owner of 
the line, t i a t permitted such to occur. 
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western end of the line for r a i l operat ions, ».-=ind since operations are 

currently conducted on the eastern end. ot.herwise. Applicants would not be 

proposing to retain those segments post-merger. 

As for the middle segment, i t i s true t.hat t r a i n , have not operated ov* 

much of that segment since SSW took possession in 1980 following the I j 

decision in Tucumcari.^' I t was in that proceeding that both SSW and MPPX 

made sworn representations to the ICC regarding the f e a s i b i l i t y of operating 

the entire Kansas City-St. Louis line. As neither ca r r i e r has yet to formally 

withdraw i t . previous statements on the issue, the Board i s l e f t with deciding 

whether to credit the previous testimony of Applicants SSW and MPRR or accept 

the unsupported and cle a r l y self-serving statements contained in Applicants' 

Rebuttal. Given the Applicants' past history on th i s issue, as well as their 

interest in seeing the SSW line destroyed in major part, STRICT urges the 

Board to hold the Applicants to their prior testimony on t h i s is.ue. at least 

u n t i l such time that Applicants come forward to formally withdraw i t . 

Finally, as detailed in STRC-8, i t as indisputable that the public 

benefits which w i l l result from the Board's imposition of the requested 

conditions w i l l greatly outweigh any harm to the merger from those conditions, 

thus satisfying the Board's fourth and fi n a l standard. See STRC-8 at 61-68. 

There simply w i l l be no harm to the merger from the requested conditions. 

Moreover, substantial and significant public benefits w i l l flow from 

" At some unspecified time in the future beyond UPRR's current five-year 
plan, insofar as the western end of the line i s concerned. See STRC-8 
at 26. 

'̂ The* lack of r a i l operations simply means that the condition of the 
lin e segment has not appreciably worsened due to wear and tear ."since 
that time. STRICT i s not as fearful as Applicants are that the growth 
or vegetation on the right-of-way since the line was accfuired by SSW 
w i l l prevent the lin e from being returned to service. See UP/SP-230 
at 298. That can be dealt with more easily than the recalcitrance of 
Applicants to s e l l the line to someone who w i l l operate i t . 
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imposition of the requested conditions upon ..pproval of the merger. 

Applicants' Rebuttal did not take issue with t h i s assessment of the conditions 

requested by STRICT, and the conditions requested would sat i s f y one of the 

primary concerns expressed by Missouri's governor about the proposed merger. 

I t cannot be denied that the conditions STRICT i s requesting are in 

actuality market-based, pro-competitive solutions to an issue that needs to be 

addxassed in t h i s proceeding. Simply put, i f the entire SSW line between 

Kansas City ana St. Louis i s made available for acquisition, along with 

accompanying trackage rights, i t i s the market for r a i l service which w i l l 

ultimately decide the need for and value of the li n e . I f there i s no market 

for the reactivation of r a i l service over the line, i t w i l l not occur, leaving 

the Kansas City-St. Louis r a i l corridor no different than i t would be i f the 

Application i s granted without the conditions requested by STRICT. 

I f , however. Applicants are wrong, and there i s , as there was in the 

past, a market for l o c a l and single-line service over the SSW line between 

Kansa. City and St. Louis, the market for such service should be permitted to 

freely operate, and the entire SSW line should be conveyed as a single unit. 

I t i s STRICT'S view that the fact that Applicants have been fighting so hard 

to prevent that from occurring provides the Board with a significant 

indication of the Applicants' true feelings on whether the SSW Kansas City-St. 

Louis line can be resuscitated. Consequently, the Board should permit the 

market for r a i l service to decide this issue and impose the conditions STRICT 

has requested, in the absence of any sensible alternative proposed by the 

Applicants. 

I 
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CONCLUSION —-

The Board has a wonderful opportunity t o show i t s s e n s i t i v i t y t o p u b l i c 

needs i n t h i s proceeding by imposing the conditions suggested by STRICT, 

Imposition of the conditions w i l l not be harmful t o Applicants, yet w i l l give 

the deprived economy of c e n t r a l Missouri a way t o bootstrap out of 

depressingly high rates of r u r a l poverty and unemployment. F a i l u r e t o impose 

the conditions w i l l reduce the p o t e n t i a l f o r competition i n t h i s c o r r i d o r , and 

most of the l i n e w i l l be rippec up. The choices available t o the Board have 

seldom been as s t a r k l y juxtaposed as here. What i s being requested by STRICT 

i s a hand - not a handout. 

WHEREFORE, the foregoing considered, STRICT requests the Board t o 

condition approval of the A p p l i c a t i o n as requested herein, or a l t e r n a t i v e l y t o 

deny the App l i c a t i o n because granting i t without the conditions requested 

would be inconsistent w i t h the public i n t e r e s t . STRICT al.o requests t h a t the 

^Board grant such other, f u r t n e r , and general r e l i e f t o which STRICT may, i n 

(the circumstances, be e n t i t l e d . 

pp COUNSEL: 

&ACKSON & JE.SSUP, P . C , 
yPost Off i ce Box 1240 
JVrlingtOii, VA 22210 

703) 525-4050 

R e s p e c t f u l l y submitted, 

SAVE THE ROCK ISLAND COMMITTEE, I N C . , 
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Wi l l i am P. J a c k s o n , J r . 
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i s l a n . ...e -...a. s.P. owns unde. ...e s.s.w. .,3„e. 

-c runs becwe.., .he Kansas Cicy area and S.. .cu-s 

a r e a . 

Are you f a m i l i a r w i t h t h a t l i n e ? 

A. (Mr. K i n , ) W e l l , j u s t h a v i n g seen i t on 

a map or s o m e t n i n g . 

Q. Okay. w e l l , I W i l l ask you f i r s t . Mr. 

K i n g , are yeu f a m i l i a r w i t h u.P.'s p l a n s , e i t h e r 

as a r e s u l t o f t h e merger or ind e p e n d e n t of the 

- e r g e r t o purc h a s e and o p e r a t e ,^hat I w i l l c a l l 

Che w e s t e r n ena o f the l i n e , i t can e x t e n d east 

f r o m Kansas C i t y f o r a l e n g t h of about 25 m i l e s or 
so . 

. A. (Mr. Ki n g ) Not r e a l l y . John Rebensdorf 

would p r o b a b l y be more f a m i l i a r w i t h i t . 

Okay. I t a k e i t t h e n chat o p e r a t i o n s 

o v e r t h i s l i n e were not contem.plated as p a r t of 

t n e o p e r a t i n g p l a n ? 

A. 'Mr. K i n g : Not t h a t I am aware o f , no. 

C. And t h e o p e r a t i n g p l a n I b e l i e v e t h e 

a p p l i c a t i o n r e o r e s e r - Q -i = - w 
ci j - e s e n ^ s i s a, based on t h e 

assumption that it w^ i i hp ir.>r.i^ 
w._x oe implemented w i t h i n f i v e 

y e t r s , i s t h a t c o r r e c t ? 

A. (Mr. K i n g ) Yes. 
0. On pace l i e of t h e o p e r a t i n g p l a n under 

5S1 

/VLDERSON REPORTESG CO.MPA.M-. ESC 
, , , , ' 202 I2S9 .2260 (SOOI FOR D£SO 
n i l I 4 , h ST,. N.W.. FLOOR / WASHINGTON. D.C. 20005 
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r e h = b - - - .• 
cx..ng I t f c r overhead t r a f f . ' c " 

*• ^ '^-^ - v e r ' a c . u . x , 
th e s t u d y . 

' ' ^ ' " ^ ^ Peccle a , ! 
t..e c o n c l u s i o n s i n c.e s.udy. And „y 

= srud,. , o c . s e , on r e n a . i . i - . a . i n , c.a. x.ne as a 

t h r o u g h r o u c e f o r overhead t r a f f i c . 

0- Okay. 

*• ' " . r . O n c e r t h , m the c<,urse of d o i n g 

t h a t you would a l s o p u . i . hack i n t o s e r v i c e . 

0- .Right. 

*• <«r. o n g e r t h , . o r wh a t e v e r loca'l t r a f f i c 
you m i g h t f i n d . 

C- R e g a r d i n g the w e s t e r n end o f the l i n e 

. . . . K i n g . e s t s u i t e d t o answer t h i s , ^ . a t 

" o u l c t e co:T,.i,on Cean-. nuir.ber < - h a t i ' -

c o n s i d e r e d i t , would have been t n e ' t e a ' . ^ t o 

c o n s i d e r t h a t ? 

' '^-•^ the nu.ber, 
* ere was a r t ~>~-— i. 

^e.m . h . , >,,.̂  ̂ ^^^^^ ^^^^ ^^^^ 

area, and wheth e r t h e y l o o k e d a t ^or - -

r e c a l l . ^ ' 

0- I f t h e y d i d would t h a t c o n s i d e r a t i o n 
aooear i r cho u.•r̂ >-I.. _ 

— "-̂ e work paoers? 

ALDERSON REPORTING CO.MPAN Y ES-P 
• 1 - 1 , . w o - '- '^^'^S-^^eC (SOOI FOK D=PO 
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BY SULLIVAN: 

C. Okay. 

A. (Mr. Ongert .) ' w i l l c o n f i r m i.:iat t h e r e 

i s n o t h i n g on t h e mf.p ea s t of F. K i l l tc 

'''Wensville. 

Q. Okay. We can f : r n row Mr. King, f e e l 

f r e e t o jump i n hare, b u t I t n i n k y o u r t e s t i m o n y 

y e s t e r d a y v/as t h a t Mr. Ongerth vas r e s p o n s i b l e '.nr 

abandonments under t h e o p e r a t i n g p l a n , i s t h a t 

c o r r e c t ? -v, 

A. (Mr. King) I t h i n k I s a i d he was 

i n v o l v e d w i t h i t . 

Q. Okay. 

A. (Mr. King) Whereas, I was n o t . 

Q. OKay. What was, Mr. Ongerth, vhat was 

t h e e x t e n t o f your i n v o l v e m e n t :.n d e c i d i n g , I w i l l 

^u£t say under the area of abandonment-? 

A. ( M r . O n g e r t h ) F i r s t , jhe l i n e 

• a 11 o n a 11 = f=. t i o n c x o u r. •outh'Sfri ? : i : : l f i r i s undi^r 

my d i r e e : j u r i s d i c t i o n . 

Q. Y e s . 

A. ( M r . O n g e r t r ) Repor t d i r e c t i y t o me. 

And* I am. c o r p o r a t e v i c e p r e s i d e n t t .hat ha-? o v e r a l l 

r e s p o - - b i l i t y f o r l i n e r a t i o n a l i z a t i o n a t S.P. 

So a l l o f t h - d e c i s i o n s r e l a t i v e t o w h i c h 

ALDERSON REPORTD.'G CO.NL A^.T, L '̂C. 
(202)2S9-22S0 (800) fOC DfF-0 

n i l 14th ST.. N.W,. 4;h FLOOR , 'WA sHINGTON. D C , 20005 
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;.Mr. O n g e r t h ) i v e n ' t s t u d i e d t h a t 

I don' p a r t Post-merger, i t ' s nor T.V d e c i s i o n , 

know what my r o l e w i l l be p o s t - m e r g e r . 

Q. U n d e r s t o o d . 

Mr. X i n g , do you know a n y t h i n g --bout t h i s 

s u b j e c t 

A. 'Is w i l l b. ? 

Q. 

L i n e . 

A. 

Q. 

A. 

Q. 

King) w). a t h i s 

( L a u g h t e r . ) 

BY MR. SULLIVAN: 

No, I mean the f u t u r e t h e Reck I s l a n d 

(Mr. King) No, I d o n ' t . 

Would Mr. R-ben.^dorf know about t h a t ? 

(Mr. K i n g ) Ke c o u l d . I do n ' t knew. 

As you can see, Mr. O.ngerth. t h e r e wr.re 

two recommendations made i n t h a t l a s t p a r a g r a p h 

'-:nd2r S.F. L a c k l a n d y a r d . You s t a t e d t n a t the 

abandonment recommendation r e g a r d i n g t h e l i n e west 

c f A i r p a r k was r e j e c t e d . 

What r.Lout t h e o t h e r recommendation t h a t 

Airpa:.-k, wn; ch I b e i i e v e c-.n be su.mmarizec as 

A i r p a r k and e a s t , yeu s h c u l d f ; .d an a l t e r n a t i v e 

o p e r a t o r f c r t h a t , were you i n v o l v e d i n t h a t ••• 

recommendation' 

A. (Mr. Ongerth) No, I was not i n v o l v e d i n 
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we s h c r; -1n s t h a t s e c t i c n . 

I know of no d i s c u s s i o n s t h a i 

p u t t i n g a s h o r t l i n e o r r e g i o n a l 

on t h i s l i n e . 

Q. I takf 

c a r r i ' e i 

- t , Mr. King, t h a t you d< 

a n y t h i n g about such d i s c u s s i c n s , e i t h e r ? 

A. (Mr. King,* No, I d o n ' t . 

MR. KE.MMER: At t h i ; 

t h e p e r i o d 
s p o i n t you b e t t e i 

t e r " a n y t h i n c . " 

( L a u g h t e r . ) 

MR. KING: I t h o u g h t t h a t was where h< 

was g o i n g . i was . o i n g t o be o f f e n d e d 

MR. SULLIVAN: A second. 

{Pause.) 

EY MR. SULLIVAN: 

Mr. Ong e r t h , g o i n g back a few minu te s t o 
what we s t a r t e d t o d i s c u s s , which wa 

s t h s 
c e t e r m i n a t i o n 

abandcned, as opposed 

abandonments, o f what s h o u l d be 

t n 

t o what s h o u l d n ' t , would 

d e t e r m i n a t i o n have f i r s t b 

h i s case, a t 
een made l i k e i n 

he co.T.mon p o i n t team l e v e l ? 

• (Mr. Oncer-h) 

s t r a t e g i c t'̂ -'oe 

• I t . her l e v e l . 

Abandcnmien t 

h i s •S a much more 

c e c i s i o n , and t h a t was made 

£ were handle d o u t s i d e o: . ni 
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BRIEF OF THE 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

Congress has broadly charged the United States Department of 

Transportation ("DOT' or "Department") with providing "leadership in 

identif)nng arH solving transportation problems" as well as "in the development 

of transportation policies and programs." 49 U.S.C §§ 101Cb)(5) and 301(2), 

respectively. In carrying out this general responsibility the Department seeks to 

promote the long-term developm.ent of a balanced transportation system to serve 

the natipn. DOTs participation in this and similar proceedings is one critical 

element in that ef.'ort. 

The Department carefully scrutiiuzes proposed railroad mergers to ensure 

that they are consistent with the public interest. The instant consolidation, if 

approved, would create the largest railroad system in the United States. It is the 



1 latest in a long trend of rail mergers in the West, all of which COT has closely 

evaluated in order to determine their public irterest impacts. In this, as in 

previous cases, the Department s evaluation encompasses not only the terms of 

the proposal itself, but also the longer-term impact of the proposed merger on the 

national transportation system, including competition, service io shippers, and 

other matters. 

The Department previously submitted its prelirainary >-omments on the 

pendinc consolidation, in which it noteo som? of the issues presented in this 

proceeding but reserved its position on the merits for its brief. In this brief the 

Dep-rtment addresses the central issues in the proceeding: the merger's Ukely 

effects on competition and the appropriate remedy therefor. ^ DOT has 

concluded that the merger will substantially reduce competition in large regions 

of the country. Consequendy, even though there may be substantial bentfiis that 

would flow from the merger, the Department opposes the mer̂ w-r unless the 

Board imposes conditions to remedy these competitive losses. Under the 

circumstances of this case, DOT believes that the Board must condition any 

approval in two significant respects. First, the STB must order divestiture of the 

lines of track in the Texas Corridors, and second, it must significantly strengthen 

the trackage rights proposed in the Centrai Corridor. Without such conditions, 

the Department believes that the Board should not approve the merger. 

1 / COT has already subnutted its views on the consolidation's impact on the 
environment and safety and recommended nutigation measures. DOT-3 filed 
May 9,1996. 



L INTRODUCTION 

On .Noven.ber 30,1995, U.-'ion Pacific Corporation ("UTC"), Union Pacific 

Raiiroad Company ("LTRR"), .Missouri Padfic Railroad Company ("MPRR) "), 

Southem Pacific Rail Corporation ("SPR"), Southem Pacific Transportation 

Company ("SPT"), St. Louis Southwef;*-̂ ~n Railway Company ("SSW"), SPCSL 

Corp. ("SPCSL"), and The Denver and Rio Grande Westem Raiiroad Company 

("DRGW") 2 (collecfively "Applicants") filed an applicafion seeking approval and 

authorization under 49 U.S.C §§ 11343-45 for: (1) the acquisition of control of 

SPR by LT Acquisition Corporation ("Acquisition"), an indirect wholly owned 

subsidiary of UTC; (2) the merger of SPR into LTRR; and (̂3) the resulting 

common control of LT and SP by UPC. ^ 

The Interstate Commerce Commission ("ICC" or "Commission") accepted 

the application in Dedsion No. 9, served December 27,1995. Thereafter the ICC 

Termination Act of 1995, P u b . N o . 104-̂ ,8,109 Stat. 803, abolished the ICC and 

established as its successor agency the Surface Transportafion Board ("STB" or 

"Board"). See Dedsion Nc 11, served February 2,1996, at note 1. That stamte 

required that the Board assess this merger pursuant to the substantive provisions 

previously in place. Section 204(b) of P.L No. 104-88. The Board adopted the 

expedited procedural schedules originally set by the ICC in Dedsion No. 6, 

served Odober 19,1995. 

2/ U l ^ , UPRR, and MPRR are referred to collectively as Union Padfic. UPRR 
and Ml'RR are referred to collecfively as 'XT." SPR, SPT, SSW, SPCSL, and 
DRGW are referred to collectively as Southem Padfic. SPT, SSW, SPCSL, and 
DRGW are referred to collectively as "SP". 

3/ SPT is a wholly owned subsidiary of SPR SPCSL and DRGW are wholly 
owned subsidiaries of SPT. SPT owns 99.9% of SSW. 



The LT operates approximately 22,000 miles of railroad track m the 

Western United States. Its main lines comprise more than 17,000 miles, and 

extend from all major West Coast ports through the so-called "Ctntral Corridor" 

to the . 'lidwest and Southwest, as well as the Texas and Louisiana Gulf. Major 

cities ser /ed include Los Angeles, Oakland, Seattle, l^ortland, Denver, Kansas 

City, St. Louis, Chicago, New Orleans, Memphis, Dallas, Houston, and Laredo. 

LT/SP-22 at 40-41. The prindpal conunodities handled by L"^ include coal, 

forest products, chemicals and plastic, and grain. LT/SP-22. 

The SP operates more than 16,500 miles of railroad track in the vVest, 

Midwest, and Southwest. Its main lines run between Po>tland and Los Angeles, 

from the Bay Area in California Lhrough the Ce; .'sal Corridor (traversing 

Nevada, Utah, Colorado, and Kansas) to th(̂  Midwest, and along the "Southern 

Corridor" from Los Angeles to El Paso, Texas, and thence through the Midwest 

to Chicago as well as on to Texas and Louisiana. LT/SP-22. In addition to the 

dtes named above, SP serves Dallas/Ft. Worth, Houston, Laredo, St. Louis, 

Kansas City, Denver, Salt Lake City, Men^his, and five gateways to Mexico. 

LT/SP-22 at 41-43. SP prindpaily ti-ansports forest prcxluctc, grain, coal, 

automotive and intermodal traffic, chemicals, and plastics. UP/SP-22, Verified 

Statement ("VS') of Gray at 215-228. 

The Applicants have submitted statements of support from some 1,300 

shippers, state and local govemment agenaes, shortline railroads, and other 

organizations. UP/SP-25; UP/SP-36; LT/S-233.They daim that the merger 

offers public benefits in excess of $750 million armually. These benefits indude 

E.g., Ciba-Geigy Corporation, General Mills, Inc., General Motors Corp., the 
ports of Porfiand and Seattle, Yellow Freight System, Inc., Bechtel Corporation, 
the Califomia Attomey General, the Govemors of Arizona, Arkansas, Idaho, 
Louisiana, Nebraska, New Mexico, and Wyoming, the Georgetown Railroad Co., 
ConAgra, Inc., and Minnesota Mining & Manufacturing Co. Inc. 



expanded single line service, shorter routes and reduced transit times, greater 

service reliability and qualit\', reduced costs, and increased efficiency. UP/SP-22, 

Appendix A; UP/SP-23 and-24. 

The Applicants contend that the creation of the rail carrier formed by the 

consolidation of the Burlington .Northern Railroad Co. and the A.chison, Topeka 

and Santa Fe Railway Co. ("BNSF") has inti-oduced a competitor that LT and SP 

individually can never hope to match. Moreover, SP in their view is a finandally 

weak and operationally inferior railroad that not only cannot offer vigorous 

competition, but aiso is unlikely to remain viable as an mdependent railroad. 

The merger wall therefore enable the combined LT and SE systems to provide 

sti-ong competition against BNSF, improve service to SP shippers and many 

others, and introduce new and e.fident routes throughout the West. LT/SP-22, 

VS of Davidson at 167, VS of Gray at 232-36, VS of Anschutz at 182-86. 

An important element of the transaction before the Board is an agreement 

entered into between the Applicants and BNSF. Tne signatories primarily i.itend 

for this agreement to address the competitive consequences of the merger. 

BN /SF-1, VS of Ice and VS of Uwrence; UP/SP-22, VS of Rebensdorf and VS of 

Peterson. This agreement grants ti-adcage rights and sells rail line to BNSF that 

total mor 3 '.nan 4,000 miles, an unprecedented distance. The result of this, the 

Applicanfj contend, is that every shipper previously served by both UT and SP 

and no otner railroad will continue to be served after the consolidation by two 

rail carriers, UP and BNSF. ^ The lines at issue extena from the Bay Area to west 

of Denver, Colorado (the 'Central Corridor"), and rearh from Houston (1) west to 

Eagle Pass, Texas, (2) south to Brownsville, Texas, (3) east to New Orleans, and 

5/ The agreement aiso g-ants ti-ackage rights on some BNSF lines to the 
Applicants. Idi 



(4) north to Memphis, Tennessee. LT /SP-22, VS of Rebensdorf; BN/SF-l, 

passim. (For convenience, we refer to these areas as 'the Texas Corridors.") 

Through the purchase of discrete segments of ti-ack, the BNSF agree.ment also 

creates new single-line service in the so-called "1-5 Corridor" along the Padfic 

Coast. The Applicant-^ have requested that the STB make this agreement a 

condition of approval of the pending merger. 

Subsequentiy, a settiement agreement between the Applicants and the 

Chemical Manufacturers .Assodation ("CM.A") materially amended the BNSF 

agreement. LT/SP-219. The CMA modifications would permit BNSF to operate 

trains on LT and SP lines from the Texas Gulf Coast to .Vren;phis and on to St. 

Louis in the same "directional flow" highlighted in the Applicants' Operating 

Plan; it would expand the storage fadlities made available to BNSF in the Texas-

Gulf: it would stipulate the uses of the fackage rights fees paid to Applicants by 

BNSF; and it would take spedfic measures to avoid dispatching and related 

problems to which landlord and tenant railroads are sometim.es susceptible. I ^ -

LT/SP-219. The Applicants would also make this modification a condition of 

approval of the merger. 

Opposition to the merger in whole ci m part arises from railroads, public 

bodies, shippers and shipper orgaiuzations, and public utilities, among others. 

Examples of these parties are: the Kansas City Southem Railway ("KCS"), 

Montana Rail Link ("MRL'), the Railroad Commission of Texas ("RCT"), the 

National Industrial Transportation League ("NITL"), the Sodety of the Plastics 

Industiy ("SPI"), the Westem Coal Traffic League ("WCTL"'), the Western 

Shippers" Coalition ("WSC"), the Texas Utilities Electnc Co., Inc., Dow Chemical 

Compaiay, Kenecott Energy Company, Wisconsin Power and Light 

Co./Wisconsin Public Service Corp., Consolidated Rail Corporation ("Conrail")/ 

Union Carbide Corporation, and Entergy Services. These pardes contend that 

-6-



^ the merger will cause competitive harm by redudng the number of railroads in 

parallel LT and SP corridors and that the BNSF ti-ackage rights agreement is not 

sufficient to maintain strong inti-amodal competition in the affected areas. The 

opponents also argue that shippers in these corridors will lose transloading and 

build- in/build-out options, which have been used for competitive leverage to 

gain reductions in rail rates. 

The United States Department of Justice ("DOJ" or "Justice Department") 

has submitted evidence from which it concludes that the prop>osed transaction, 

even as modified by the BNSF agreement, would substantially reduce 

competition. The Justice Department analysis concludect^hat competitive 

problems would exist in those areas-where the consolidation would reduce the 

number of railroads serving shippers from three to two, and from two to one, 

that the BNSF agreement either did not address or was otherwise inadequate to 

. . ) remedy these problems, ^ that the Applicants had overstated the merger's public 

benefits, and that the SP is and could remain a viable independent competitor if 

the tiansaetion is not approved. DOJ-8. DOJ reserved for the brief its ultimate 

position on the merger. 

II. SUMMARY OF ARGUMENT 

The proposed merger would combine two of the three largest Class I 

railroads remaining in the West. The Applicants themselves have m.aintained 

that this transacfion was prompted by the ICCs dedsion last year to approve the 

merger of the Burlington Northem Railroad Company and the Atchison, Topeka 

and Santa Fe F.ailway Company. Finance Docket No. 32549, Burlington 

6 / DOJ made its filing before the Applicants modified the BNSF agreement by 
'Jieir settlement with che CMA. 



Norther.i. Inc. and Buriington Northern Railroad Co. Conti-ol and Merger -

Santa re Pacific Corp. and Lhe Atchison, Topeka and Santa Fe Railway Cc 

(ser\'ed August 15,1995), slip opinion v 'BN/SF") To the extent that is trde. there 

is reason to =-'spect that the instant merger might have a like effect on ocher rail 

carriers. For these and other reasons, the consequences of the Board's decision in 

t'Ms case on rail trai.-pritation .''nd the economies of many regions and industries 

wiil be poitiailarly sub tantial and 'asting. Given the diminishing numbers of 

Class ^ raJroads and the real possibility ti^.at the trend toward Class I rail merger?̂  

may yet continue, the Departinent believes that it is incumbent upon the Boaxu tc 

broaden its analytical perspective so that, in addition toiEhe exacting competitive 

scrutiny to which the STB will subjed this merger, it also considers the future of 

rail ti-ansportation in the United States in reaching its decision. 

In carrying cut its leadership ;ole in setting national transportation policy, 

the IDepartinent has carefully analyzed the likely competitive effects of the 

proposed mergpr on the coun.tiy's transportation system. Based on that review, 

DOT has conduded that in its present form tiie pending consolidation would 

substantially reduce compe* .tion in extensive areas of the country. The 

Department-therefore submits that the merger would be consistent with the 

public interest and warrant approval only if it is subjeded to the critical and 

substantial conditions discussed herein. 

To a m*.jor extent *his proceeding ccncenxs a consolidation of two largely 

"paraller railroads th it compete head-̂ c-h-̂ ^< with each odier over extensi/-^ 

areas of the country. Such transartions ti-aditionally pose more competiti ve 

problems than so-i:aileJ, "end-to-end" mergers involving rail came.-s that directiy 

compete with each other in relati.veiy few areas. " Although the parties may 

7/ Cf , eg:, BN/SF , slip op at 52, -.nd Finance Dkt. No. 32133, Union Pacific 
Corp. Union Padfic ^{ailroad Co. and Missouri Padfic Railroad to - Conti-ol --



dispute the significance of the competitive problems posed by this transaction, 

es-oedally where the number of railroads competing in a market is reduced from 

three to two, there is broad agreement that where the merger would reduce the 

number of competing railroads from two to one a remedy to preserve 

competition is absolutely necessary. 

The evidence pn the competitive impacts in markets where the number of 

rail carriers would go from three to two is inconclusive. Hc-A êver, two 

independent railroads in any given market has, in the past, usually proven to be 

sufficient to maintain vigorous competition. Consequentiy, the Department doe. 

not believe that this merger's reduction in the number of-tAil competitors from 

three to two requires relief from the Board. 

The Department does, of course, recognize that two unaffiliated railroads 

are essential to preserve intramodal competition. In the drcumstances of this 

case, however - where the traffic volume is huge, the distances involved 

enormous, and there is no other remotely comparable railroad in the West -

DOT submits that the public interest r.?quires that those two railroads must each 

be completely independent and on an equal competitive plane. In other words, 

the landlord-tenant relationship that is inherent in a ti-ackage rights proposal is 

inadequate to the task. The tenant carrier is simply at an inherent disadvantage 

vis-a-vis the landlord. That disadvantage m.ay well be surmountable in more 

commonplace simations {i.e., where ti-affic vohanes are lower, where distances 

ere shorter, where tiiere are, ultimately, other suitable railroads). * But it is 

J 

Chicago and v .th Westem Transportation Co. and Chicago end Nortii Western 
Railwav Co. (s' • /ed March 7, .y95), ("UP/CNW") slip opinion at 70 with Sa.ita 
Fe Southem Paafic Corp. - Conti-ol - Southern Pacific f t ansportation Co.. 2 
I.C.C 2d 709 (1986)("SFZSP"). 

8/ It is important as well to note- that vcluptary ti-ackage rights agreements 
between railroads are almost always lir.iited to overhead ti-affic, which further 
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CTitical here, where the agreemer̂ t is by far the largest ti-ackage rights 

arrangement ever contemplated and where wo carrier competition would be 

utterly dependent upon its viability. In such drcumstances the difficulties facing 

a tenant railroad are magnified tremendously, .Moreover, B.NSF's stai.ce in this 

proceeding to dare raises questions about the seriousness of its intentions to 

compete aggressively. Accordingly, the Department opposes the proposed 

merger unless Lhe Board directs he Applicants to divest either the UP or the SF 

parallel lines of track in the T'̂ ras corridors. Because circumstances unique to une 

Central Corridor militate against divestitiire of that line, DOT urgef the STB to 

modify the trackage rights agreement between the Applicants and BNSF so as to 

position BNSF as a "landlord" or owner on that Corridor to the extent possible. If 

the Board is not prepa-ed to strengthen these rights in this fashion, it should 

order divesiiture c: - Central Corridor as well. 

m. APPLICABLE STANDARDS 

The Interstate Commerce Act ("the Ad") requires the Board to approve 

consolidations involving Class I railroads that it finds to be "consistent with tiie 

public interest." 49 U.S.C. § 11344(c). The Ad and ICC precedent further define 

that broad standard. ' The A d exprejsly direds th2 STB iii its consideration of 

the public interest to take into account the following fadors in the context of a 

proposed merger: (1) the effed of tiie proposed transaction on the adequacy of 

reduces tiie competitive fridion, if any, tiiat might otiierwise exist between tiie 
partidpants. 

9/ As noted, tiie ICC Termination A d did not amend the substantive standards 
applicable to tiiis merger. It also preserved ICC precedent aiid made that 
precedent applicable to tiie STB unless and until changed by tiie Board. Sedion 
204(a) of P.L. No. 104-88. 
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transportation to tiie public; Ĉ ) the effect on the public interest j f including or 

failing to Indude other rail earners in the area involved in the proposed 

h-a-isaaiin; (3) the total fi.xed charges that result fi-om the proposed transaction; 

(4) the interest of carrier employees affected by the proposed transaction; and (5) 

whether the proposed ti-ansaction would have an adverse effect on competition 

among rail carriers in the affected region. 49 U.S.C § :i344(b)(l). See al§2 

BN/SF, slip op. at 51; LT/CNVv^, slip op. at 53; Finance Docket No. 32133, Union 

Padfic Corp.. Union Padfic Railroad Co. and Missouri Padfic Railroad Co. -

Control - Missoun-Kansas-Texas Railroad. 4 I.C.C. 2d 409, 426 (1988) 

("LT/MKT"), pet. for review dismissed sub nom.. Railway L'̂ bor Executive Assn. v. 

I.CC, 883 F 2d 1079 (D.C. Cir. 1989). 

The Act also lists 15 elements that together establish as the nation's r i i l 

transportation policy an CiUphatic "reliance on competitive forces, not 

govemment regulation, to moderate railroad actions and to promote effidency." 

UP/MKT, 4 I.C.C. 2d at 427 (dtation omitted); see al̂ Q BN/SF, slip op. at 52; 

UP/CN'W, slip op. at 54. This reliance on competitive forces underscores tiie 

important role played by antitnist prindples in the agency's consideration of 

TT̂ rroier cases. 1° See McLean Tmcking Co. v. United States. 321 U.S. 67,87 (1944); 

BN/SF. si:p op. at 52-53; UP/CNW, sUp op. at 54; UP/MKT, 4 I.CC 2d at 427. 

While tiie Board (like the Comnussion) does not sit as an antitrust court, its 

obligations under "-he Art's public interest standard require it to engage in a 

balanang of a transaction's potential public benefits as against its potential public 

harms, including the loss of competition. Railroad Consolidation Procedures, 

10/ The Art immunizes from tiie antihMSt laws and other laws, as necessary, 
ti-ansactions approved by the STB. 49 U.S.C § 11341(a). 
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^ 363 I.C.C. 784 (1981), codified at 49 C.F.R § 1180.1. Public benefits denve from 

operatii effidencies and marketing opportunities that can make the 

consolidated carrier a more formidable competitor. BN/SF, slip op. at 51; 

LT/CNW, slip op. at 56; LT/MKT, 4 I.CC 2d at 428, Public harms most often 

arise from significant reductions in competition and serious threats to an 

unaffiliated rail carrier's ability to provide essential services. Id 

Moreover, the Board has broad authority to impose conditions on its 

approval of a merger proposal in order to ensure that the public interest standard 

is met. 49 U.S.C § 11344(c). Applicable precedent recognizes that conditions 

may reduce the benefits of a merger, however, and thus conditions are imposed 

to mitigate public harm only when spedfied criteria are met. In the face of 

merger-induced reduction.*; in competition or a ioss of essential services, 

corrective conditions are appropriate when they will (1) effectively amf liorate 

tiie adverse effects, (2) be operationally feasible, and (3) produce public benefits 

that outweigh any reductions they might engender in the public benefits 

produced by the transaction. Union Padfic - Conti-ol - Missouri Padfic: 

Western Pacific. 366 LC.C 459, 562-65 (1982) ("Union Paafic Case '); 49 C.F.R § 

1180.1(d)(1). See also BN/SF. sUp op. at 55-56. 

Finally, rail consolidation proceedings under the Art require a "forward-

looking assessment." SF/SP. 2 I.C.C. 2d at 744. That is inevitable, for the Board 

11 / The STB in particular focuses on inti-amodal competition where long-haul 
moveryents of bulk commodities are ccncernad. 49 C.F.R § 1180.1(c)(2)(i). 

12/ An essential rail service is one for which there is a suffident public need but 
for which adequate altemative ti-ansportation is unavailable. 49 CF F- § 
1180.1(c)(2)(ii). The Texas Mexican Railway Company has contended tiiat tiie 
merger would likely cause it to go out of business, resulting in a loss of essential 
services. TM-23. DOT takes no position on tiiis issue; we urge the Board to 
review the record on this point carefully. 
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in these cases is attempting to review the likely effects of a proposed - not a 

completed - transaction as the agency determines its consistency with the public 

interest. The circumstances in which the instant merger comes to the STB make 

this perspertive on the future even more important than in paŝ  v;ases. 

The passage of the Staggers Rail Act of 1980 reduced government 

regulation and greatiy assisted ii ; tiie rationalization and revitalization of the 

railroad industiry. Part of that process has been the reduction in the number of 

Class I railroads or railroad systems from twenty-six to ten. Precedent and 

policy combined during this time to ensure that each merger that wa; approved 

was conditioned in the manner necessary to maintain competition as well as 

essential services. The Department believes that the same statutory and policy 

requirements that make concem for competition the centerpiece of ICC/STB 

scrutiny of m<!rgers now require a distind av .j-eness of the present composition 

of the Class I railroad industry in the United States. As rail carriers become 

fewer and larger, the intramodal competition that may be necessary to liOitigate 

adverse effects of consolidations among these giants is more likely to be <̂ ound 

only in the larger 

r?ilroads. 

The number, geography, finandal strength, operating and marketing 

capabilities, and other such asperts of Class I railroads become more than just 

13/ Eight of these carriers have been merged into other railroads or railroad 
systems, and eight have been lost through redassification by the ICC. 

l " * / The instant merger is illustrative of this point. The large areas of overlap in 
the LT and SP systems caused the Applicants to cast about for an unaffiliated 
railroad that could truly i aintain effective competition. The distances involved, 
operational and finandal capabilities, and similar factors didated to those most 
directiy afferted - tiie shippers - tiiat only BNSF could meet this standard. 
UP/SP-22, VS of Rebensdorf at 292-96. The resulting ti-ackage rights agreement 
is unprecedented in its scope. 
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relevant and r.'a.erial; they become critical because of the scale in which these 

transactions ar̂  played out. Indeed, should this merger proceed without 

adequate safegu \rds it is very possible that large numbers of shippe-s would face 

non-competitive rai..: and services, which in turn could lead to a retvm of 

greater industi-v economic regulation. The Department therefore urges the Board 

to weigh carefully the implications its deasion in this matter may have, not only 

on the immediate consequences of this merger, but also on the future 

composition of rhe railroad industt-y throughout the nation and the resulting 

impact on the adequacy of transportation to the public. 

The regulatory provision regarding "cumulative impacts and crossover 

effect. • does not dictate otiierwise, 49 C.F.R. § 1180.1(g). DOT is not asking the 

STB to consider any event that has occurred during the pendency of this 

proceeding. We are asking the Board to focus on the M I imparts of transartions, 

b->th those that have "already" occurred and tiie one now before it. 

Should the STB nonetheless feel corstt-ained by this provision, it is well 

established that an agency "'faced with new developments or in reconsideration 

of the relevant facts and its mandate, may alter its past interpretation and 

overtiom past ad.Tiinisti:ative rulings and practice." American Tmcking Ass ns v. 

Atchison Topeka & Santa Fe Rv. 387 U.S. 397,416 (1967). See also Building & 

Construction Trades' Dept.. AFL-CIO v. Donovar, 712 F.2d 611, 619 (D.C. Cir. 

1983). Clearly a broader view is now required. We no longer have twenty-six 

Class I railroads or railroad systems, and precedent and rules tiiat were 

established at tiiat time do not necessarily provide tiie proper guidance as tiie 

15/ Again, the m.erger at issue reflects tiiis; tiie Applicants have strenuously 
contended tiiat ti-eir consolidation was prompted (if not necessitated) by die 
aeation of tiie nation's largest railroad, tiie BNSF system. LT/SP-22, VS of 
Davidson at 162-63. Only by responding in kind, tiiey assert, could thev hope to 
compete. UP/SP-23, VS of Peterson at 11. 
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^ Board locks toward tiie futiire of rail transportation in this nation. In a similar 

context, the D.C. Circuit has recentiy heid that when the legitimacy of past 

agency policy is called into question the agency "must always stand read> to 

hear new argument" and "to examine the basic propositions undergirding the 

poUcy." Bechtel v. FCC, 10 F.3d 875, 878 (D.C. Cir. 1993) quoting McLouth Steel 

Produrts Corp, v, Thomas, 838 F.2d 1317,1321 (D.C. Cir. 1988). Such 

reconsideration is clearly warranted in circumstances where the num.ber of Class 

I railroads has so shrunk tiiat there are now only three Western roads, tiiree 

Central U.S. roads, and four Eastem roads.̂ ^ 

•s 
IV. THE PROPOSED MERGER THREATENS TO REDUCE 

COMPETITION SUBSTANTIALLY IN LARGE REGIONS OFTHE 
COUNTRY 

A. The Proper Analytical Framework 

The importance of competitive analysis in the Board's assessment of the 

public interest in rail merger proceedings is evident from the final dedsion 

reached by the ICC in every such case. In tiiose decisions tiie ICC drew heavily 

upon antihTiSt law and precedent by recognizing tiiat competition takes place, 

and so is measured, within markets. 

.Because <• Dmpetition takes place wjtiiin economic markets, we must define 
the econc idc markets that would be affected by [a proposed 
consolidation]. A relevant market is the area of effective competition, and 
necessarily has two dimensions, produrt and geographic. Generally, two 
produrts, whether they are goods or tiransportation services, are in tiie 

^ame market if they are dose substihites. The closeness of substitution is 
measured (in prindple, though only imperfectiy in practice) bv ĥe extent 
to which consumers shift their consumption in r fsponse ;o a cnange in 
relative price or quality. 

16/ Not only is tiie diminished population of Class I carriers a basis for arguing 
a new approach, the prospect of futiire transcontinental mergers also may 
warrant a new approach. 
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LP/MKT. 4 I.CC. 2d â  432; UP/CN'W. slip op. at 57. Sge a l ^ BN/SF. slip op. at 

55. 

1. The Relevant Product Market 

The relevant product market for assessing the competitive effects of 

proposed consolidations includes all products that are "reasonably 

interchangeable. ' LT/MKT. 4 I.C.C 2d at 432, citing United States v E. L 

Dupont de Nemours Co.. 357 U.S. 377, 395 (1959). In otiier words, if buyers of a 

produa can tum to another product and/or another supplier and tiius prevent a 

merged firm from sustaining a price increase, then the definition of the market 

must be expanded to include the additional product or supplier. The product 

provided by railroads is the transportatior of freight. In past railroad m>2rger 

proceedings, the Commission did not apply a single, fixed definition of the 

relevant market, but instead examined the spedfic circumstances and the 

evidence of record in ê -ch instance, to determine whether the relevant market 

was confined to rail fireight transportation or was broad enough to indude other 

transportation modes or produds. S§£ LT/CN^W^ slip op. at 57; LT/MKT. 4 

I.C.C. 2d at 433-34 and cases cited therein. This approach guides the Board as 

well. 

At the same time, the STB is specifically required under 49 U.S.C § 

11344(b)(1)(E) to examine the effect of a transaction on "competition among rail 

carriers in the afferted region." The Commission observed in this regard thac the 

intent of the nation's Rail Transportation Policy (49 U.S.C. § lOlOla) is "to ensure 

the aevelopment and continuation of a sound rail transportation syste.n with 

effective competition amonf, raihoads and witii oiher modes." SF/SP. 2 I.C.C. 2d 

at 721. Therefore, in reviewing rail com»olidation proposals the Board, like tiie 

Commission, "-houid consider competition among rail freight carriers before and 
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after the proposed tt-ansaction as a primary basis for its assessment of the public 

interest. 

The Applicants point out that for some ttaffic only carriage by rail is 

appropriate, while for other cargo ttansportation by other modes is feasible; the 

critical factors are the commodities hauled and the distances involved. UP/SP-

23, VS of Barber at 463. However, they also assert that shippers of large volumes 

of the traffic at issue (forest products, grain, chemicals, and intermodal ttatt'ic) 

have alternatives to rail: tmck, water, and joint ttuck/rail, 

In addition to the Applicants, in this proceeding tiie Justice Department, 

KCS, and the NITL have formally defined the relevant produrt market. DOJ 

recognizes that for some movements ttuck and barge ttansportation can be 

substituted for rail to consttain the merged railroads from increasing rates to a 

non-competitive level. DOJ-8, VS of Majure at 4. Consequentiy, DOJ's analysis 

includes ttucks in the relevant produrt market for shipments of manufc.ctured 

products moving under 500 miles. 

KCS rejects the .nclusion of modes other than rail in the relevant product 

market, asserting that the charaderistics of the commodiups and length of haul 

^''/ DOJ's assumption that tiucks do not compete with rail at distances 
exceeding 500 miies appears overly conservative. Rail intermodal service 
competes most dosely with tmcks and it is w lely recognized that doublestack 
container trains provide the lowest cost, most ttuck-competi tive service. A well-
received 199<3 study commissioned by DOT's Federal Railroad Administtation 
determined that this service does not begin to compete with trucks (on a cost 
basis) until the rail linehaul exceeds 730 miles, and th^t assumes a dray of only 30 
miles at either e. id of the move. Manalytics, tnc, Double Stack Container 
Systems: Implications for U.S. Railroads and Ports (1990); FRA-RRP-90, available 
through the .National Technical Information Service. Moreover, AppL'cants' 
evidence displaying tonnage moved region-to-region by : - i i , tiruck, and barge, 
clearly reveaĴ  rail-ttuck competition over very long distances, e.g., firom 
California to tiie Nc.theast quadrant of tiie countiy. UP/SP-23, VS of Peterson, 
Appendix A, Regional Traffic Flow Data Table. 
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) render motor carriers ineffertive competitors for any shipments. KCS-3.'̂ , VS of 

Crimm at 206-208. Barge transportation is also excluded on the assumption that 

it does not compete in the principal territory served by the merging railroads. Id-

Ir general the Department agrees with the .Applicants that other modes ~ 

truck ana barge -- can effectively consttain rail rates for certain ttaffic, and some 

evidence in the record supports that position. UP/SP-23, VS of Peterson, 

Appendix A. However, it is an unfortunate fact that detailed data on ttuck 

movemerts, which account for eighty- cents of the nation s freight dollar, are 

simply not available. The evidence of record is either anecdotal or so general that 

it is not dispositive for assessing competition for particular commodities moving 

over designated origin-destination routings. Therefore, based on the evidence 

submitted by the partirs, the Department submits tiiat 'he relevant produrt 

market in this proceedmg is resttirted to rail freight ttansportation. 

F< 2. The Relevant Geographic Market 

The geographic market is the area in which suppliers of a service or 

produrt operate, and to which buyers can tum to meet their requirements. 

Competitive analysis must also encompass any "economically significant 

submarket" where tiie fransaction may substantially lessen competition. 

LT/MKT, 4 I.CC 2d at 435 Ag thP ICC noted in the Union Padfic Case. 366 

I.C.C. at .505, "the distinctions between produrt and geographic mar' ?ts are not 

as dear in transportation as they are in other industries, for carriers, in particular 

railroads, effectively sell their geography." Thus tiie determinations of the 

relevant produrt market and tiie relevant geographic market in a particular case 

will necessarily be interrelated. In analyzing tiie geographic market, tiie ICC has 

analyzed ttaffic flows between dty pairs, as well as flows in rail corridors, and at 

spedfic points in the area in which merging rail firms operate. UP/MKT. 4 I.C.C. 

) 2d at 437. 
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The Applicants have defined the relevant geographic market fairly 

narrowly, focusing for the most part on Standard Point Location Codes at the six 

digit level ("SPLC-6') - i.e., individual rail stations or shippers - served by 

both LT and SP and no other railroad. However, they recognize that these points 

generally tend to congregate along .ireas where their rail lines overlap, thereby 

defining cortidors with end points at relatively large population and ttaffic-

generating centers. UP/SP-23, VS o' Peterson at i2-15. 

Other parties proffer broader relevant markets. The Justice Department 

concenttates on the origins and destinations of the major ttaffic carried by LT 

and SP and varies its geographic definition depending oc\ the movement at issue. 

For commodities that DOJ believes capable of being ttucked longer "nonttivial" 

distances to reach a competing railroad <e.g., grain and manufactured products), 

it considers 'BEA" origin - destination pairs as the relevant geographic market. 

For those relatively fewer commodities that DOJ believes can economically be 

ttucked only a short distance ( e ^ coal, chemicals, and plastic)^ it considers 

Standard Point Location Code pairs at the four digit level ("SPLC-4") - i.e., 

counties ~ to be the relevant geographic market. DOJ-8, VS of Majure at 4-8. 

18/ The Assodation of American Railroads has established Standard Point • 
Location Codes ("SPLCs") to provide each location in tiie countiy tiiat originates 
or terminates ttaffic a unique number for ease of iden»:ification. Generally, states 
are designated by two digits, counties by four uigits, and individual points or 
shippers by six digits. 

19/ The Department cf Commerce's Bureau cf Economic Analysis has defined 
business economic areas ("BEAs") to fadlitate regional economic analysis. A 
center of economic activity is tihe base of each BEA, while surrounding counties 
that are economically related to the center (by fartors such as joumey-to-work 
pattems, and mettopolitan newspaper circulation) are induded in a BEA. BEAs 
are comprised of ten to tiiirty counties; theij area varies irom 2,000 to over 65,000 
square rniles. 
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KCS defines a broader geographic market than tiie Justice Departinent, 

maintaining tiiat BEA origin-destination pairs comprise the relevant market for 

the movement of all commodities. KCS-33, VS of Grimm at 182-188. The 

National Indust-..'! Transportation League {"'NTTL") defines the relevant 

geographic market as the regions, shipping points, corridors, and origin-

destination markets ĥat LT and SP serve, and therefore, to NTTL, in which they 

compete. NTrL-9, VS of Shepard at 34. 

Based on tiie evidence submitted by tiie parties and our own analysis, 

(discussed further in the section of tiiis brief addressing competition) the 

Department submits tiiat tiie releva.it geographic markej^consists cf points and 

parallel corridors where UP and SP compete, and where tiie merger would 

reduce the number of carriers from two to one. The corridors identified in DOT's 

analysis generally correspond with those identified by Applicants, but include 

points exclusively served by LT or SP as well as tiie commonly served points 

identified by Applicants. Specifically, we believe tiie relevant geographic market 

in this proceeding is indusive of tiie portions of tiie nortii-south corridor along 

the West Coast ("tiie 1-5 Corridor"), tiie Centtal Corridor from Denver, Colorado 

to Oakland, CA; and tiie Texas Corridors. ^ Other areas in which the merger 

reduces tiie number of railroads from two-to-one (hereinafter "two-to-one" points 

or areas) indude twoto-one points in Arkansas and Missouri, and the stretch 

from El Paso to Sierra Blanca, Texas. 

20 / The Texas Corridors consist sped fically of the UP and SP lines in southeast 
and central Texas from Houston to Brownsville and Waco to San Antonio and 
Eagle Pass; the Applicants' lines in tiie corridor from New Orleans into east 
Texas; and tiieir Lines in tiie corridor from Houston to Memphis. 
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('• B. The Merger's Imp ict on Competition Generally 

The proposed me.-ger will reduce the n-umber of railroads in many 

markets in the VVfe.-̂ t from three to twc and in m.any others from two to one. The 

Department considers Lhat there is injuffident evidence to dem.onsttate that the 

reduction in the number of railroads from three-to-two brought about by this 

m.erger should be cause for the 5oard"s concem. However, there is some 

uncertainty on tiiis point. But th'̂ re is no doubt that the merger's reduction of ^ 

railroads from two tc c ne n vast areas would cause substantial competitive 

harm. Accordingly, ti e Boara •.*'ust impose stiingent conditions to eni.'ire 

vigorous competition in c-icn areas. % 

1. The Evidence on Competitive Impacts ir. Duopoly Markets Is 
Inconclusive. 

Tne merger, if approved, would profoundly alter the sttucture of railroad 

comv?tition in the westem two-thirds of the nation, reducing service from tiiree 

to two carriers for most of the large cities and ttaffic generating points between 

the iVlidwest gatewavs and the West Ĵoast. Applicants, DOJ, J id otiier parties,, 

therefore, have presented evidence prepared oy eminent economists on the issue 

•«f "competition among the few." 

Willig, testifying for uie Appli'tants, miaintains that con petition would be 

vigorous and even enhanced in markets served only by LT/SP ai;d BNSF, post 

merge' UP/SP-23, VS at 577. He belivn-es, for a host of reasons, that the 

railroads would be ur .̂ ble to successfully impl=?ment either unilateral or 

coordinated actions to raise prices, reduce outpu:, and maximize jomt profits. Id ' 

at 55-. .jl-07. Opposingeconomists. dfing botii theory and studies tiie eff eds 

cf concentration on com.petition, insist tiiat 'i^ere i : a strong likehhood of just 

such an outcom.e, larg-.v due to enhartced opportunities for taat coordinated 

interaction. 
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While the evidence of the merger s opponents often alludes to oligopoly 

practices, tiie basic issue involves duopoly competition. >vt a fundamental level, 

economic theor>- holds that the competitive outcome of duopoly is 

indeterminate. 2i In prindple, competition c.„-> le?.d to a wit. e range of outcomos: 

from prices that maximize the joint profits of the duopolists to a compefitivt 

equilibrium. Tî e result i i determined by the degree of rivalry, i.e., whether the 

firms compete sttongly or emplcy unilateral actions or tadt coordination to raise 

prices. I ^ . 

Using that prindple as a gi:ide, DOT examine i tiie econorric evidence on 

the record Tlie evidence presented by Applicants' witiiess (Willig) and opposing 

economists consists almost entirely of tiieoretical discussions of how LT/SP and 

BNSF are likely to behave in the duopoly markets created bv Lhe merger. Willig, 

as noted, assesses tiie range o' p'otertial outcomes and mainrjins the behavior 

will be intensely competitive. Witiiout exception, opposing economists allege tiie 

carriers are li;<ely to pursue tadt coordination to produce monopoly, or near 

monopoly results; none investigates i.he potential for a competitive outcome in 

this particular case. 

Opponents' posifions on the instant merger are drawn from tiieory and 

models of firm behavior that lack empirical supp»ort. They support tiieir 

statement! with reference to a body of literature on industrial organization, 

showing that tou^ctitrrHon at some point leads to higher prices. However, only 

a very few of these sttadies address tiie railroad industiy, and tiieir credibility has 

been seriously challenged; tiie use by Levin (and others) of "conjectural 

21 / Tius aspect of duopoly is acknowledged not only by Willig, but explidtiy or 
implicitiy by submissions of merger opponents. See Schmalensee (CR-22, VS at 
6-7), Tye (RCT-4, VS at 8-11), White (KCS-33, VS at 113), and Grimm (KCS-33, VS 
at,'94). 
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( ~^ variadon", (LT/SP-23, VS of Willig at 559-61), and MacDcnaid's work on grain 

prices (UP/S1--23, VS of Willig at 569-71; UP/SP-231, Rebuttal Verified Statement 

("RVS") of Caron at 5-6,9-12; UP/SP-231, RVS of Bernheim at 5-9). Majure, for 

the Justice Department, performed m analysis similar to MacDonald's using 1994 

rail data, and it too has been subjected to senous attack. See Caron, supra, and 

particularly Bernheim's deposition at 62-64, 133-36. 

Bernheim's own economettic study of LT rates in two and three carrier 

markets conttadicted Majure's findings. UP/SP-231, RVS of Bernheim at 19-21. 

Bemheim '? itudy has in turn been challenged. Bemheim deposition at 1431. 

In conttast to the confi*.ting tiieoretical analyses, evidence on the record 

shows that intense competition exist in duopoly rail markets. The parties 

opposing this merger, a.̂  well as the Applican*. have provided extensive 

evidence of vigorous two railroad competition between LT and SP where their 

lines are parallel, extending to the use of bu-'d-in/build-out and ttansloading 

tactics to access shippers on each others" lines. E.g., UP/SP-23, VS of Peterson at 

50,61; WSC-ll, VS of Jordan at 11; KCS-33, VS of Grimm at lb9-70. 

Moreover, inaeased concenttation in the rail industty does not necessarily 

lead to higher prices. As the number of Class I railroads or railroad systems 

declined .'rom r» /enty-six to ten between 1980 and the present, tiie average rail 

rate per ton dedined more tiian thdrty-eight percent on an inflation-adjusted 

basis, despite an inaease in the average length of haul. Sg£ ICC Office of 

Economic and Environmental Analysis. Rail Rates Continue Multi-Year Dedine 

(1995). For most of tiiat time, up to tiie early 1990s, growtir in rail ttaffic was 

stagnant. Also, for most of tiiat period tiiere were no more tiian four major 

railroads in tiie West and three in the East engaged in ̂ he east-west movement of 

ttaffic. Taken together these facts suggest that competition ~ not just the ad of 

V _ j deregulation, as alleged by KCS and DOJ - may have driven railroads to pass 
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productivity gains tc shippers in the form of lower rates and more service for the 

freight dollar. 

However, in DOTs view, none of the foregoing analyses, examining both 

sides of the duopoly issue, leads to a firm conclusion on the competttive outcome 

in markets in which the number of railroads goes from three to two. Therefore, 

mindful of ICC precedent that two railroads are often sufficient to maintain 

competition ~ and the lack of dispositive evidence to the contrary on the record 

~ DOT recommends that the Board refrain from remedial action to maintain 

three raiiroad service in these markets. ^ 

Nevertheless, the Department is not comfortable v^th ' pr jspect that 

market effidency across the Westem United States after the merger would 

depend on the intensity of the rivalry between the two remaining railroads. 

Should the merger be approved, therefore, DOT believes it is oi utmost 

importance that the Board take exttaordinary care to assure that sttong and 

effective competition is maintained in tiiose markets where merger rpdures the 

number of serving railroads from two to one. 

2. The Magnitude of Traffic and Revenue Adversely Affected by tiie 
Merger Is Substantial, but Cannot Be Determined with Precision 
from the Evidence of Record 

' Because the scope of the Applicants' analysis was far too narrow, their 

estimate of the amount of traffic and revenue adveriely afferted by a loss of 

competition is understated. However, it is also DOTs view that the geographic 

markets define i by DOJ and KCS lead to a substantial overstatement of the 

competitive impacts for two-to-one markets. 

22/ BN/SF, slip op. at 9A ("Two independent railroads, we think, can provide 
sttong, effective compe ition provided that, among other things, neitiier is subject 
to any artificial restticticns."). 
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a. Applicants' analysis 

DOT considers the Applicants' assertion that the proposed merger would 

reduce rail competition only at pcl^its where currentiy UP and SP and no other 

railroad provides service is far too narrow a view of the competitive environment 

in the identified corridors. 

The rerord is replete with examples of LT and SP competing vigorously to 

tap the ttaffic of shippers on each others' lines in the Texas Corridors, through 

actual or contemplated build-ins/build-outs, ttansloading facilities, source 

competition, and even movement of rail cars by barge to a third rail carrier. E.g., 

LT/SP-13, VS of Peterson at 50, 61, 325-27; KCS-33, Vs of<:rimm at 169-71. In 

the Centtal Corridor, a substantial share of Uinta basin (Utah) coal is already 

ttucked from mines to tither LT, SP, or Utah Railroad ttansloading fadlities. 

WSC-11, VS of Jî rdan at 11. App licants have, in effert, acknowledged che 

effectiveness of these forms of competition, amending the ttackage rights 

originally proposed to give BNSF build-in/build-out rights to reach shippers on 

the lines of either LT or SP in the Texas Corridors, and the right to constrart 

ttansloading facilities at points where the number of raiilroads i.s .-educed from 

two-to-one. 

Based on the evidence of record, we coiicur witii the position ov DOJ, KCS, 

SPI, Dow Chemical, Union Carbide and others that the merger would not only 

extinguish intramodal competition at commonly served points, but would also 

eliuiinate other forms of rail competition that provide shippers exdusively 
> 

servev y UP and SP competitive leverage to consttain UP and SP rail rates. 

23/ Le., in the 1-5 Corridor, in the Texas Corridors, and Ln the Centtal Corridor. 
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( ^ b. DOJ and KCS analyses 

The Department believes that the DOJ and KCS analyses, identifying 

reductions from two to one in both independent rail routes and at common 

points, represent a generally correct approach for assessing the merger's effect on 

competition. DOT also examines reductions in independent rail routings , 

sharing some of the dedsic.i parameters used by DOJ and KCS, but employing a 

more conservative definition of geographic markets.^ However, the use by DOJ 

and KCS of broad geographic areas leads to a substantial overstatement of the 

ttaffic and revenues that would be adversely affected by the merger, in DOT's 

opinion. .̂ ^ 

Defining geographic markets to organize analysis of Rail Carload Waybill 

Sample movements, such as performed by DOJ, KCS ,and DOT, is necessarily 

somewhat arbittary. Empirical data on commodity markets are not suffidentiy 

^ detailed to verify the proper scope of the geographic market. KCS uses BEA to 

BEA geography exclusively; COJ uses BEAs for m̂ ost traffic and SPLC-4 (county) 

geography for the remainder. The Justice Department's assignment of 

24/ KCS' wimess, Grimm (KCS 33, VS at 185), quotes die ICC on this point 

Competition between raih-oads generally requires the presence of two or 
more independent routes, that is, routes having no carriers in common. 
When a single carrier is a necessary partiapant in all available routes, Le, 
a bottieneck carrier, it can effectively conttol tiie overall ra*c suffidentiy to 
predude effertive competition. 

Consolidated Papers, Inc., et al v. Chicago and North Westem Transportation 
Companv, 7 I.C.C. 2d 330, 338 (1991) 

25/ DOT also differs in that it first examines total ttaffic, bi-directionally, 
'oetween geographic markets to insure that any route carrying ttaffic will be 
revealed. Reductions in independent routes are then determined, followed by 
assessment of modal altematives for commodities where independent routes are 
reduced from two-to-one or, in some situations, from tiiree-to-two. 

26-



I ^ commodities to BHAs orSPLC-4s, depending upon its conclusions on the extent 

to which each commodity can be moved to a railroad, is based on a broad 

judgment, supported only by a few examples.̂ ^ The rationale used by bot*- *" OJ 

and KCS for selection of BEA markets is that a shipper captive to one rai' c i.aj-

dray his goods to mother, competing railroad in the same BEA.2~ In addition, 

KCS appears to believe that the build-in/build-out option also spans a BEA. 

At base tiie issue is whether constructing a build-out or draying across a 

BEA is a reasonable assumption. BEAs are generally large to begin with, ranging 

in size from, ten to thirty counties. Particularly in the Westem United States, 

where counties are even larger than in tiie East, BEAs ter̂ d to assume huge 

proportions. In the absence of supporting evidence to the conttary, it is CKDT's 

view tiiat analyses that discount the geographic expanse of these BEAs, where 

the distance betwem railroads could be hundreds of miles in some cases, lack 

aedibility as a general proposition. 

DOT'S analysis of the 1994 Rail Carload Waybill Sample defined markets 

as ttaffic flowing b-etween SPLC-4s, tiie equivaient of county-to-county 

movements. The s.iorter drayage distances involved make it a more credible 

assumption, and one that lends itself to the fxitential for build-in/build-out and 

ttansloading competition. DOT identified LT/SP markets where the - unber of 

independent raii rcutings and jointiy-served points would go from two-to-one 

or three-to-two serving carriers if tiie merger were approved. Unlike DOJ and 

26/ DOJ states that tiiey used a value-to-weight ratio to assign STCC 
commodities to BEAs or SPLC-4s, but evidence on tiie metiiod used does not 
appear in the record. 

27/ KCS dtes a number of reasons for selecting BEAs as the relevant geographic 
market, but none cf tiie reasons dted is uniquely associated witii seiection of the 
BEA; tiiey apply witii equal force to SPLC-4 geography, for example. In tiie same 
manner, the tmck drayage used by DOJ appUes equally to SPLC-4s. 
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( KCS, our examination took into considerarion gateway competition, and, to the 

extent possible, the efferts of tiie trackage rights agreements granted in tiie BNSF 

merger. Compared to DOJ and KCS, our analysis found fewer markets where 

competition would be reduced from two rail carriers to one. .Moreover, where 

KCS (using BEAs) found the number of three-to-two markets produced by the 

merger exceeded the number of two-to-one markets, DOT (using SPLC-4s) found 

the number of two-to-one markets to be almost three times greater than the 

number of three-to-two markets. 

Based on the foregoing discussion of Applicants', DOJ's, and KCS's 

analyses, DOT believes that the extent of the revenue and,ttaffic affected by the 

proposed merger has not been, and carmot be, definitively determined on the 

record in this proceeding. For two-to-one markets, estimates of the affected 

ttaffic range from AppUcants' (UP/SP-231, RVS of Peterson at 27), to 

-) DOJ's; (DOJ-8, VS of Majure at 11), to KCS's (KCS-33, 

VS of Grimm at 193). Estimates of tiie traffic affected in tiu-ee-to-two markets 

range from Applicants '!j |^ | |U(UP/SP-231, VS ^ ^ ^ ^ r w t 24), to DOJ's 

(DOJ-8, VS of Majure at 29), to KCS s _ (KCS-33, VS of 

J rS^^n^^) . Nevertheless, it is clear even from t S ^ ^ ^ S m s " understated 

impart of of afferted ttaffic that reductions in competition would be 

extensive along the corridors where the number of serving raifroads would be 

reduced from two-to-one by the proposed merger. Applicants dearly recognized 

that fact when tiiey proposed that the STB grant BNSF ttackage rights over the 

a*'terted corridors as a condition on tht merger. 
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TRACKAGE RIGHTS ARE GENERALLY INADEQUATE TO REMEDY 
THE COMPETITIVE CONSEQUE.NCES OFTHIS MERGER 

The record establishes that substantial losses of inttamodal competition 

would be brought about by this merger. It is also dear that the volume and 

characieristics of traffic subject to this loss, and tiie enormous geographic 

distances covered by this loss, are unprecedented. In these drcumstances, 

consistency with the public interest requires that th.s lost mttamodal competition 

be supplied by railroads that are in every pertinent respect the competitive 

equals of the Applicants. However, service under f aditional ttackage rights 

wculd not permit this. Rather, such trackage rights inttoduce inequalities that, 

magnified by the circumstances of this case, are unacceptable. 

A. The Original BNSF Trackage Rights Agreement 

To ameliorate the anticompetitive effects of tiie merger, the Applicants 

negotiated a comprehensive ttackage rights agreement with tiie BNSF. The 

agreement covers four large areas where LT and SP operations are largely 

parallel—the Centtal Corridor from northem Califomia to Denver, Colorado; 

soutii Texas, which indudes Me.xican gateways at Eagle Pass and Brownsville; 

east Texas and Louisiana; and tiie Houston to Memphis corridor.28 Other . 

parallel areas indude El Paso east to Sierra Blanca, Texas. 

In addition, tiie Applicants agreed to sell vai-ious lines to BNSF. The most 

significant of these is from Iowa Junction, Louisiana to Avondale, Louisiana, 

which includes SP terminals in the iNew Orleans area; LT's line between Keddie 

28/ Since Houston is the anchor to tiiree important parallel corridors-
Houston/Memphis, Houston/New Orleans, and Houston/Brownsville/Centtal 
Texas—we will refer to tiiese corridors collectively as "tiie Texas Corridors." 
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1 and Bieber m Califomia; ar.d UP's line between Dallas and Waxahachie in Texas. 

LT/SP-22, VS of Rebensdorf at 311. BNSF would grant back trackage rights to 

LT/SP on the Iowa Junrtion-to-Avondale line and the Dallas-to-Waxahachie line. 

In sum. Applicants wouid grant BNSF ttackage rights over 3,968 miles of line 

and sell to BNSF 330 miles of line in the affected areas. 

The ttackage rights compensation terms providea for in the agreement are 

paid solely on a variable basis depending on the gross connage that BNSF moves 

over the LT/SP lines. For bulk ttains of 67 cars or more of one commodity in one 

car type, the fee is 3-mils per ton-in.ile. For intermodal and automotive trains, the 

fee is 3.48 mils per ton-mile for ttaffic moving from Keddie to Stockton, 

California and 3.1 rrdls on ail other lines. Id. at 304. 

The LT/SP would be responsible for all maintenance, dispatching, and 

supervision on the lines covered by the BNSF agreement. M. at 306. Capadty-

related improvements would be bome by the LT/SP for the ^irst 18 months after 

the merger is approved. Subsequent improvements would be funded out of a 

$25 million capadty-related capital reserve account established with the proceeds 

from tiie line sales to B^̂ SF. Id. at 309. Applicants assert that the BNSF 

agreement maintains two-railroad competition at all two-to-one points and 

preserves ? ̂ wvrailroad cormection for all short line railroads that interchange 

witii botii UP and SP. M- at 296-297. 

Various parties in this proceeding raise significanv issues conceming 

BNSF's ability to be an effective competitor in each of these markets as a tenant 

over UP/SP lines. Parties assert that the negotiated settiement agreement (1) 

would not grant BNSF access to suffident infrastmdure facilities to condurt 

operations for chemicals and plastics ttaffic; 9̂ (2) would prescribe costiy 

29/ CMA, DOW, NTTL, SPI, and Conrail emphasize that chemicals and plastics 
shippers located in the Gulf area rely on storage in ttansit to operate production 
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^ compensation fees that would limit BNSF's ability to price competitively; (3) 

would not ensure equality m dispatching, which would favor LT/SP (ti J 

landlord) trains over those of BNSF; (4) would not grant BNSF access to ttaffic 

sufficient to j-jstify operations; and (5) would impede BNSF operations by 

precluding that carrier from partidpating in tiie directional ttaffic flows over the 

plants at capacity and to have the product readily available to move to end 
markets. (The Applicants agree. LT/SP-22, VS of Gray at 204; LT/SP-23, VS of 
Peterson at 65.) These parties allege tiiat BNSF would be a limited participant in 
this m.arket because it lacks sufficient fadlities and yard capadty to meet these 
customers' service requirements, and as a result, would not be an effec^ve 
competitor witii LT/SP until it builds its own fadlities. CMA-7, VS of Crowley 
at 40-41; DOW-11, VS of Crowley at 6-8; SPI-11, VS of Ruple at 17-19; NnL-9, VS 
of Crowley at 48-49; Conrail, CR-22, VS of Carey et al., at 40-41. 

30/ Parties allege that the compensation terms in tiie BNSF agreement would 
impede BNSF's ability to compete and as a consequence lead to higher post-
merger rail rates. They claim that BNSF would not have the flexibility to price its 
services over these Unes because it would always face a price floor, Umiting its 
abUity to price competitively witii UP/SP. DOj-8, VS of Majure at 19-23; SPI-11, 
VS of Crowley at 5; KCS-33, VS of Plaistow at 191-93; SPI-11, VS of Shepherd at 
46-47,53; KCS-33, VS of White at 127. SPL in p ^ K ^ ^ t a t e s tiial BNSF quoted 
PhiUips Pettoleum post-merger rates tiiat were^^^HH^ercen t higher tiian 
current rates. ^ SPI-11, VS of Watson at V . S . ^ ^ ^ ^ " 

31 / Parties daim ti^at UP,'SP dispatchers would favor their trains over tiiose of 
the tenant raifroad, continuaUy making tiie tenant's ttansportation services 
inadequate to meet shippers' demands, thereby makuig tiie tenant an ineffertive 
competitor. CR-22, VS of Carey et al., at 47-51; DOJ-8, VS of Majure at 23-25; 
NITL-9, VS of Sharpard at 49-50; SPI-11, VS of Shepherd at 45; KCS-33, VS of 
Swanson at 52-53; KCS-33, VS of White at 127-29; Intemational Paper ("IP")-n, 
VS of McHugh at 32. 

32/ CMA, NTTL, and SPI daim that the ttaffic open to BNSF under the ttackage 
rights agreement would be insuf fident for BNSF to conduct operatic iPI-11, 
VS of Crowley at 53-57; IP-11, VS of Prescott at 8-11. In addition, parties daim 
that much of the traffic is under contract and would be maccessible to BNSF. 
SPI-11, VS of Shepherd at 44; NITL-9, VS of Shepherd at 48; CR-22, VS of iMcNeU 
at 7-8; CR-22, VS of Pileggi at 2-3. 
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Houston/Memphis corridor planned by LT/SP. 3̂ These parties also argue that 

the STB's approval of the m.erger would remove other benefits of two-raifroad 

competition, i ^ buUd-in/build-out and ttansloading options, which shippers 

have used to hold raU rates in check even -.vhen they are served by only a single 

carrier. -̂̂  

Parties state that the extent of these ttackage nghts, which encompass 

nearly 4,000 miles, is unprecedented and raises profound questions about 

whether BNSF could in fact, be an effective competitor to UP/SP over these lines. 

NrrL-9, VS of Crowley at 30-40; CR-22, VS of Carey, et al., at 45-62; KCS-33, VS of 

Swanson at 251-66. >, 

B. The CMA Settlement Agreement 

Following these aitidsms, the Applicants negotiated a more extensive 

^ zigreement with the CMA in an attempt to respond to the parties' concems. The 

CMA agreement would provide for storage-in-transit yard capadty for BNSF so 

it could condurt operations ui tiie Gulf area; would open to BNSF fifty percent of 

33/ To obtain operating efficiendes from Houston to Memphis, UP/SP's 
operating plan calls for northbound ttains to use tiie TJP line while southbound 
ttains will move on the SP Une. BNSF was granted ttackage rights on tiie SP lme. 
In order to move ttams from Houston to Memphis, BNSF would be "swimming 
upstream" against the UP/SP ttaffic flow. NnL-9, VS of Shepherd at 49-50; IP-
11 VS of Prescott at 14-16; CR-22, VS of Carey, et al. at 16-19 and 80; SPI-11, VS of 
Shepherd at 45; KCS-33, VS of Rees at 230-31; IP-U, VS of McHugh at 28-29. 

34/ Parties have demonsttated tiiat buUd-in/build-out and ttansloading options 
have been used to gain rate concessions from their serving carrier. KCS-33, VS of 
Simpson at 94-98; KCS-33, VS of May at 102-06; UCC-6, VS of Baxter at 4-7. 
Parties have also pouited out tiiat if the merger is approved, any and.aU 
opportunities to exerdse tiiese options wiU be gone since only tiie carrier servmg 
the Une (UP/SP) wiU have control over these dedsions. SPI-11, VS of Shepherd, 
at 44; KCS-33, VS of May at 107; CR-22, VS of McNeU at 8-9; CR-22, VS of 
Paranzino at 2-6; NrrL-9, VS of Shepherd at 48; IP-11, VS of Prescotc at 17-18. 
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( ^ the volume of contracts at UP/SP two-to-one points in Texas and Louisiana; 

would aUow BNSF to conduct directional operations over tlie Houston/Memphis 

corridor to the same extent as UP/SP; would provide for an extensive protocol to 

ensure equality in dispatching; would create an account where the fees collected 

from trackage rights usage would be placed Ui a fund and used for capital 

improvements along those Unes over which BNSF would have ttackage rights; 

and would preserve shipper build-in/buUd-out options where economically 

feasible if the shipper petitions the LT/SP within one year after the merger is 

approved or their current contracts expire. LT/SP-219. The agreement also 

gives BNSF the right to handle ttaffic from Lake Charlesest Lake, and 

Shreveport, Louisiana and Texarkana, Texas/Arkansas. Id In addition, the 

ttackage rights would aUow BNSF '.o operate from Memphis to St. Louis. The 

Applicants assert that the CMA agreement responds to concems raised by parties 

. . ) and tiiat it would ensure that the BNSF v̂ U be a potent competitor. LT/SP-230, 

atlZ 

Not aU the parties agree with the AppUcants. SPI contends that tiie CMA 

agreement would not mitigate the loss of competition from the merger, and 

many of its concems cannot be resolved unless UP/SP were requfred to divest 

one of the two paraUel Unes, induding yards and faculties. SpedficaUy, SPI 

charges that the ttackage rights compensation fee sttudure, which the CMA 

agreement did not change, would stiU place BNSF at a competitive disadvantage 

witii a merged UP/SP. SPM6 at 8. ̂ 5 SPI also contends tiiat BNSF has not 

shown*an interest in competing in tiie affeded area, as demonstrated by the fact 

) 

35/ The Applicants counter tiiat BNSFs overall cost of handling ttaffic covered 
by tiie settiement agreement wiU be lower tiian SP's. UP/SP-231, RVS of 
Whitehurst at 6. 
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that negotiations to modify the original trackage rights were undertaken by 

CMA, .-lot the BNSr. Id. 

Even though the procedural sche< aia did r.ot aUcw parties opposing the 

merger to respond to the CMA agreement, it is cltir to DOI that op-pos;t;on 

remams Ffrst, some CMA members coi'.sidcr 'he CMA agreement inadequate 

because it does not alleviate the cost disadvantages sû fere--" by B.NSI" and does 

not address BNSF's laclc of infrasttuctiue except in a Uruted way. SPI-16, Exhibit 

2. Second, NTTL, which until the CMA agreemen' coordinated its participation 

in this case with SPI and CMA, has rot reached an agreement with the 

Applicants, according to published reports. 

C The Department's View.» on T'-ackage Right" 

The Department believes that the extensive and unprecedented 

geographic scope of the problems pres.-nteu ly this merger together with 

absence of any other Class I raUroad in the affected areas m the V 'est, .-ompel t .-.e 

condusion that even tiie augmented ttackage rights solution proffe -ed by he 

Appli'-^nts wUl not provide an adequate level of competition to shipp~ r̂s. 

Trackage rights introduce a landlord-tenant relationship imo railroad 

operations, and that structure has an inherent potential for problems betv een the 

lancUord and tenant carriers that does not exist in the paradigm o.? cOi-npetition: 

^wo landlord" or owner raifroads that compete witn each otiKer. The tenant may 

be at a disadvantage in myriad respeas. Ffrst, the compensation v̂v̂n 'rally, as 

here, varies with the amount of use. This stmcture may not permit the teiiant tiie 

fuU range of pri'-^ng flexibiUty that a landlord enjoys, to set a rate at whatever 

level is necessary to atttart traffic so long as it makes an^ contribution to fixed 

costs. Second, the lancUord t-zpically conttols dispa:diing. niis can be a 

particulAr problem where, as here, the tenant wou.d ..ompetinf, »vi Ji tiie 
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landlord. ITie greater tiie competition between the landlord and tenant, the more 

incentive "-he landlord would have to prefer its own ttaffic to the dettiment of tiie 

tenant and its shippers. Third, new tenants may have difficulty breaking into a 

market when the landlord carrier has contract.̂  of greater or lesser duration witii 

shippers. Fourth, ttackage rights generally (and here initiaUy) do not provide 

access to infrasttucture services and fadlities. The record reflects that these are 

CTUiial in the ttan'^oort of plastics and chemicals from the Texas Gulf. Fifrh, 

ttackage nght<: geiit.ally (and still hert' to a major extent) forbid tenant carriers to 

access new shippers, whether through the consttuction of spurs or any otiier 

..r.=; Owner-raifroads, of course, suffer no such constraints. See generally 

Ci^ 22, VS of Conway et. al., at 34-40; KCS-33, VS of Swanson at 251-253: CR-22, 

V o of Sdim Mensee at 10-11 and 23-24. 

"Die CMA agreement certainly improves upon the terms of BNSFs cnginai 

access to the prr.plem areas. It would set aside for particular pu.-poses the 

compensation paid by BNSF, it wouid place a BNSF manager in tiie dispatching 

center of uP, it would peraut the constinirtion of bjUd-ms and buUd-outs VJ 

shippers for a Umited period, it would mvite BUS? to partidpa'-e in tiie 

dfrectional flow planned by the AppUcants for Gulf-fc Memphis movements, 

and it would provide some access to storage fadlities for tiie chemical and plastic 

ttaffic in that region. UP/SP-219. 

Although .iiese modifications themielves break new ground and would 

make significant improvements to tiie pr jspective lardlord-t.mant relationship 

'^iween LT/SP and BNSF, in tiie unprecedented drcumstances of tiiis case they 

are stUl inadê -̂ uate, fo/ several reasons. First, tiie sfructure of tiie compensation 

paid by tiie tenant wou]d remain the same. ^ BNSF would stiil face fricentives. 

36/ We note that the Applicanwoulc, accept "ttaditional" jofri'; fadlity bUUng to 
aUocate costs, if pr^-^n-ibad by ;he bo.ird. Costs covered would be maintenance 
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cost sttuctures, and restrictions different than (and competitively inferior to) the 

raUroad against which it would be competing. Second, the CMA agreement does 

not extend to all the paraUel lines that face a reduction in the number of railroads 

from two to one. The large numbers of shippers not covered by these 

modifications would rem.ain subjed to the terms of tiie original BNSF agreement, 

which, as fridicated above, is substantially defident. Third, tiie CNLA 

agreem.ent would grant BNSF only one year's time to dedde with shippers now 

served by either UP or SP whether to constmct a spur and thereby receive 

intramodal competition. Landlord or owner raUroads face no such time 

consttaint. As market conditions change, so, too, may tiieir commercial 

decisions; a competitor that cannot adapt to drcurnstances and sttive for new 

business: opportunities is a weaker competitor. 

In addition to the deficiendes of the CMA agreement, DOT is troubled by 

BNSFs apparent ambivalence about its com.petitive role after the merger. BNSF's 

position has always been tiiat the original agreen .<;nt enabled it to be an effective 

competitor; however, no other party (perhaps not even tiie AppUcants, as 

reflerted in tiieir subsequent settiement with C\LA) has ever considered that 

agreement to be suffident. Second, the improvements to its competitive posture 

came about through tiie efforts of CMA, not BNSF. Third, as noted by shippers, 

when pressed for price quotes post-merge:, BNSF has apparentiy been reluctant 

to quote rates and service terms, and has only offered rates that may be 

significantiy above current levels. SPM1, VS of Watson i t 6; IP-11, VS of 

1 

and operation of the joint fadlity on tiie basis of usage made by BNSF and 
LT/SP. UP/SP-231, RVS of Rebensdorf at 10, note 1. 

37/ The r plicants have ackriowledged tiiat tiiey wouid extend tiiese conditions 
to aU areas covered by tiie origmal BNSF agreement fr' so dfrerted by tiie Board. 
UP/SP-230 at 20. 
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J McHugh at 26. Finally, since the outset of this proceeding, BNSF has taken no 

position on the merits of the transaction, and has maintained that its original 

agreement with the Applicants would allow it to provide operations sufficient to 

meet shippers' needs. This remains BNSFs position. BN/SF-54, VS of Clifton at 

2. It may be that BNSF is tmly unconcerned about the outcome of this case, for it 

would remain the largest railroad if the STB disapproves tiie merger, and would 

gain access to 4,000 miles of ttack and ttaffic in the event of approval It may find 

either outcome equaliy acceptable. From a pubUc interest perspective, of course, 

it is problematic to depend upon such a carrier for the aggressive competition 

that; necessary here. % 

The spedfics of this case also raise substantial questions about the efficacy 

of trackage rights, however modified, as a remedy. The distances involved --

roughly 4,000 miles ~ have never been approached or even attempted in any 

) prior consohdation of Class I carriers, much less offered to a single carrier. 8̂ 

This poses a significant management task all by itself, and more so where, as 

here, tiie Unes are often in areas where BNSF does not operate today. It is tiius 

unsettied whether, even with the best of intentions, opterations of dfrert 

competitors over thousands of continuous miles of shared ttack could proceed 

without significant risk. The CMA agreement does indeed address some of the 

concems of the opposing parties and improves BNSFs abiUty to be an effective 

competitor along the paraUel corridors. However, tiie CMA agreement cannot 

repUcate the landlord-landlord competition that currently exists along tiiese 

extensive areas. 

38/ For example, in tiie course of its own recent merger proceecUng, -̂NSF 
offered nearly 2,100 mUes of ttackage rights to SP and much shorter distances to 
seven otiier raifroads, but tiie totai went "far beyond" tiiat necessary-- to redress 
the competitive problems identified by tiie ICC. BN/SF slip op. at 83. That is not 
the case with tiie mileage agreed upon by tiie Applicants in tiiis proceeding. 
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(' ^ Although trackcge rights have heec an effective remedy to mitigate 

competitive problems springing from past mergers, the sheer magnitude and 

extended geographic scope of the ttackage rights proposals in this cise magnify 

the inherent inequalities in the iandlord-tenant relationship, and raise concerns 

about maintaining ttoly vigorous mttamodal rail competition. Tt.a reduction in 

raU competiti 3n presented by the loss of an independent raifroad here requires 

tiiat the Board maintain the highest, most vigorous level of two-railroad 

competition possible throughout the affected .-ireas. 

VL DIVESTITURE IS NECESSARV TO PROVIDE THE 
INDEPENDENT RAIL INTRAMODAL COMPETITION REQUIRED 
TO REMEDY THE COMPETITIVE LOSSES OCCASIONED BY THIS 
MERGER IN THE T'-XAS CORRIDORS 

Only equal competitors, with all the prerogatives, capabiUties, and 

incentives of owners, can maintain tiie necessary two-raifroad competition over 

the Texas Corridors here at issue. The Board must, therefore, order the 

AppUcants to divest to unaffUiated raifroads the Unes in these corridors on which 

this ccmpetition is lost. Such a remedy would satisfy the STE's rtiteria for 

imposing conditions in merger proceedings. 

One of the two paraUel Unes (LT's or SP's) in tiie Texas Corridors should 

be divested. 3' The rr-̂ crd dearly demonstrates that other raUroads have 

substantial interest in these Unes; they generate large volumes of high margin 

ttaffic in an area that is geographicaUy and operationally adjacent to many 

railroa^, for example, KCS, Conrail, the Illinois Central, Norfolk Southern, CSX, 

L J 

39/ There is an exception to this recommendation for the Placedc to Brov/rsvUle 
line, on which SP currently operates with ttackage rights over the UP line. 
Maintaining the status Cjuo in this spedfic corridor will only requfre pronding 
these same ttackage rignts to another carrier to replace SP. 
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and BNSF. The Unes connect with major gateways and serve major 

population centers. Tnis suggests active "bidding" and subsequent vigorous 

competition between I T/SP and one or more additional landlord railroads. 

Moreoi-er, there are r.o obstacles to divestiture of the Texas Corridors. Most of 

the pubUc oenefits claimed by tiie Applicants inhere in the Central Corridor, the 

1-5 Corridor, and other areas outside tiie Texas Corridors. CR-22, VS of Carey, et 

al., at 64-70. Therefore these lines could be divested without matenally affecting 

the significant pubhc benefits of the merger. See bN/SF, slip op. at 55-56; 

LT/:vIKT. 4 I.C.C. 2d at 437. 

vn. AUGMENTED TRACKAGE RIGHTS IS THE PREFERRED REMEDY 
IN THE CENTRAL CORRIDOR 

There are unique cfrcumst.-mces that militate against divestiture and in 

favor of augmented ttackage rig.its in the Central Corridor. The Centtal 

Corridor is an area of extensive overlap between (JP aiid SP -- approxi.nately 

1,400 miles. The Department's doubts abou* *he efficacy of ttackage rights over 

such vast distances remain; however, the record does not permit us to cor.aude 

with confidence that cUvestiture would produce the desfred result (a capable, 

independent owner railroad) whUe .Tiaintaiiiing adequate service to the pubUc 

over the entfre line. 

There are several reasons for this. ,j\lthough the area of overlap is large— 

from the Bay Area in northem Califomia to west of Denver—there is a r-̂ ĝment 

that generates relatively Uttie ttaffic of its own—tiie Bay Area to Salt Lake City, 

Utah. Because this segment is therefore dependent- upon overhead freight to 

40/ The record demonsttates that 38 percent of SP's carloads, other than 
intermodal, accounting for $627 milUon, are originated and terminated in the 
Texas Corridors. CR-22, VS of Malan at 6. 
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^ ^ maintain the Centtal Corridor as a viable independent routing, a raifroad needs a 

network of gatiiering Unes outside the area of o. eriap to generate enough density 

to support maintenance and orerations BNSF-54, VS of Owen at 15-16. Such 

networks are possessed only by SP, UP, and BNSF. The lack of such networks 

would almost inevitably cause the owner to concenttate service on the mo?t 

viable portions of the Corridor, with otiier segments attophying into candidates 

for abandonment. It is teUing tiiat tiie Westem Coal Transportation League has 

requested Lhe Board to order divestiture of the lines from Provo, Utah, east to a 

carrier other than the BNSF; however, its proposed condition does not include 

the lines from Provo going west. N 

Montana Kail Link, Inc. ("MRL") has proposed to purchase .he SP portion 

of the Central Corridor, but its appUcation poses major problems. Foremost of 

tiiese is tiiat MRL does not possess the gathering Unes in northem Califomia to 

) capture tiie ttafric that would flow over the corridor Second, its proposal 

extends weU beyond the area of overlap of the UP/SP Unes. Thfrd, MRL 

would face a significant competitive disadvantage, competing against two 

carriers in the West tiiat could offer single line service to the major midwestern 

gateways. It is likely 1̂ .t much of tiie overhead ttaffic on the Centtal Corridor 

could be rerouted to other, single-lfrie carriers, jeopardizing tiie viability of 

competitive service on that corridor. Together, these factors raise serious 

questions about MRL"s application, going most importantiy to its ability to 

supply vigorous competition, maintain adequate service to the pubUc, and satisfy 

41 / Broadly, other tiian its offer to purchase tiie Centtal Corridor, MRL proposes 
to purchase UP Unes Lhat nm from nortii of Ogden, Utah, to SUver Bow, 
Montana; several UP and SP Unes in Califomia; SP's Une over "Tennessee Pass" to 
Pueblo, Colorado; tiie Une from Denver to Pueblo, Colorado; and LT's Une from 
Pueblo to Herrington, Kansas. MRL-10 at 6-7. 
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I ^ the ttaditional standards that dosely tailor conditions to tiie problems created by 

mer jers. 

The Department therefore reludantiy condudes tiiat cUvestitijre is not the 

optimal solution for the problems caused by the merger in the Central Corridor. 

It would be possible, 'nowever, to sttengthen the BNSF and CMA agreements so 

as to recast the landlord-tenant relationship between LT/SP and BNSF on the 

Central Corridor into the best approximation of a landlord-landlord relationship, 

witii many of its attendant benefits. The ffrst such change would be a two-tier 

ttackage rights fee such as suggested by DOJ, where an up front "fixed fee' is 

intended to capture the fixed costs of operating over tiie^ine, followed by a usage 

fee representing the variable cost assodated with the Une. DOJ-8, VS of Majure at 

20-23. The Departtnent believes that tiiis variation to the trackage rights 

compensation fee sttucture would more adequately ensure that the tenant carrier 

^ would be a committed competitor over tiiis extensive area. It wouid have tiie 

same incentive to recover its investtnent and the same pridng flexibility as the 

landlord (UP/SP) it faced. Our second modification to the ttackage rights 

agreements would preserve buUd-in/buUd-out and transloadfrig options along 

tiie entire sttetch of ttrackage rights without time limit. Agafri, BNSF would be in 

a position approximating tiiat of an independent owner of the line. Thfrd, as in 

tiie CMA settlement, tiie STB should order the AppUcants to open tiieir contrads 

witii shippers on tiie Centtal Corridor at two-to-one points until tiie BNSF has 

access to fift>' percent of tiie ttaffic. Finally, the Board should estabUsh in 

advance formal armual procedures to review tiie effectiveness of the ttackage 

rights so modified, and be prepared to order divestitiire or ttansferai of the 

modified ttackage rights to anotiier raifroad If tiie Board is not prepared to 

modify these trackage rights in tiiis manner, it should proceed to order 

) divestitiire of the Centtal Corridor. 
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( ' ) VIII . CONCLUSION 

The proposed merger would create the largest raUroad in the United 

States. The precedent the Board's dedsion wiU set and its potential effects on the 

national railroad system, extent of the overlapping lines of the Applicants, and 

the absence of other Class I raifroads fri the West, requfres the most sttict scrutiny 

of the competitive consequences of this transaction. After careful review of the 

record, the Depa -̂tment has concluded tiiat oniy divestiture of the Texas 

Corridors can replace the competition tiiat is lost through the merger. Trackage 

rights, even as modified by the parties, ai-e «:im.ply inadequate in ti.e 

drcumstances of this case to remedy the extensive problems aeated. The only 

exception to this rule lies in the Central Corridor, due to extraneous fartors, and 

in that case we urge the Board to mocUfy tiie trackage rights agreements 

proposed by the parties to place BNSF in a competitive position approximating 

the AppUcants. Altematively, if the Board is not prepared to sttengthen the 

ttackage rights, it should direct the AppUcants to divest the Centtal Corridor as 

weU. 

Respectfullv submitted. 

Nancy E. McF 
General Co 

June 3,1996 
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CN-7 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Washington. D.C. 

Finance Docket No. 32760 

Union Pacific Corporation. L'nion Pacific Railroad Company 
and MLsiouii Pacific Railroad Company 

- Control and Merger -

Southem Pacific Rail Corporation, Soutiiem Pacific 
Transportation Coinpany. St. Louis Southwestem 

Railway Company, SPCSL Corp. Paid the Denver and Ric Grande 
Westem Ri^ilroad Company ^ 

BRIEF OF CANADIAN NATIONAL RAILWAY COM.^ANY 
IN SUPPORT OF PRIMARY APPLICATION 

Cajiadian National Railway Company ("ON"), by its attmeys, files this Brief in 

Support of the Primary Applicauon for approval of the proposed merger between onion 

Pacific Corporation, Union Pacific Railroad Company, Missour' Pacific Railroad 

Company (the "UP') and Southern Pacific Rail Corporation, Southern Pacific 

Transportatior. Company, St. Louis Sou'Jiwestem Railway Company, SPCSL 

Corporation and The Denver & Rio Grande Westem Raihoad Company (the "SP") 

(coUectively referred to as the "Applicants"), filed in this docket on November 30,1995. 

INTRODUCTION 

As stated in its March 29, 1996 Statement of Position and Testimony of 
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Canadian National Railway Company in Support of the Primary Application (CN-3). CN 

believes the proposed merger possesses significant public ^iterest benefits that would 

not occur but for it.s approval. CN's Senior Vice President - Marketing, Gerald Davies, 

offered testimony al ut the benelits of the prop'̂ sed merger to CN and its customers, 

including access by Cajiadian shippers to the i-5 Corridor and opportimities to incrcEise 

rail traffic. In that filing, CN expressed its concem about certain conditions to the 

proposed merger that certain parties might - and did ~ present to the Board. 

Or March 29, 1996, Consolidated Rail Corporation ("Conrail") and the Kansas 

City Southem Railway Company ( KCS") requested that tfie Suiface Transportation 

Board (the "Board") order the divectiture of certain SP Unes and assets (referred to as 

"SP East," Conmients of Consolidated Rail Corporation in Opposition to the Merger (CR-

21), Vol. I at 2 n.3), as a condition to approval of the merger application. CR-21 at 1, 

7-8; Comments oi -11-* Kansas City Southem Railway Company and Request for 

Conditions (KCS-33) at 2-4 ConraJl and 'icS fiuther propose that the Board require 

AppUcants to hold a pubhc auction for the.se lines. CR-21 at 9; KCS-33 at 4, 109-10. 

Conrail has already made an offer to purchase SP East, and both Conrail and KCS have 

made clear their intentions to bid should there be - divestiture and pubUc auction. CR-

21 at 4-7; KCS-03 at 143-44 (Verified Statement of Michael R. Haverty).' 

The properties encompassed in SP East are substantial in scope, comprising 

several thousand milt:, of track. Applic mts estima*e the scope of Conrail's and KCS's 

' As discussed below, Norfo'k Southem CSX, ai d Illinois Cen - J have expressed 
their interest in SP East as well. 
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divestiture proposals in terms of aimual revenues firom carload and intermodal 

diversions, as foUows: $864 million if Conrail s divestiture proposal were to be imposed, 

£md $813 miUion if KCS's proposal were imposed. AppUcants' Rebuttal (UP/SP-233), 

Vol. 2, Pt. B, RebutLtl Verified Statement of Richard B. Peterson at 197. These 

proposals to require divestiture of the SP East properties constitute a fundamental 

restmcturing of the primary apphcation and would require a restatement ofthe benefits 

and otiier impacts described therein. The successful bidder in this auction process 

would be required to submit an appUcation for Board approval of its acquisition of these 

rail lines and assets.̂  In essence, Conrail and KCS seek affirmative rehef that requires 

an application to the Board, and the Interstate Commerce Act (the "Act") and Board 

regulations require under those circumstances that they file responsive applications in 

this proceeding. Having failed to file such appUcations, their requests for divestiture 

and auction should be rejected by the Board. 

Conrail and KCS profess that their solutions to the alleged competitive problems 

ofthe proposed merger are superior to those proposed by AppUcants. However, neither 

carrier has provided evidence describing its plans in detail, as required of a party filing 

a responsive application. Because these carriers have attempted to sidestep the legal 

requirements for a competing acquisition proposal, the Conrail/KCS "fix," if imposed 

^ Although seemingly acknowledging that Board approval of the acquisition of SP 
East is nece&sary, Conrail and KCS leave unclear their views on the proper timing and 
procedures involved in securing such appnjval. CR-21, Vol. II, Verified Statement of 
Lester M. Passa ("Passa V.S ') at 14-16; id.. Verified Statement of Ronald J . Conway at 
42; see KCS-33 at 143 (Verifie 1 Statement of Michael R. Haverty). Conrail suggests that 
divestiture of SP East would require a subsequent "smaUer" proceeding. CR-21, Vol. 
II, Passa V.S. at 15. 
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by the Board, will have the effect of engrafting an entire subt .quent proceeding upon 

the present one. Such a subsequent proceeding, and the delay it would entail, 

contravenes the Act. implementing regulations and Interstate Commerce Cominission 

(the "Commission") precedent. 

The options available to the Board are to approve the primary appUcation subject 

to the remedial undertakings AppUcants have proposed, to impose conditions modifying 

those undertakings, to rule upon responsive appUcations properly filed in accordance 

with Board procedures or, in the event the Board finds that aUeged competitive issues 

cannot be addressed by these proposed remedies, to disapprove the primary appUcation. 

CN does not favor this latter option because of the pubUc benefits it foresees from the 

transaction, and beUeves that the Board has available to it the tools adequate to address 

any issues that Api)Ucants may not have resolved to the Board's satisfection. For 

instance, the Board could condition its approval upon revisions to the terms of the 

BN/SF arrangement to improve the access of BN/SF to markets where there may remain 

a question as to the efficacy of the competition between BWSF and a merged UP/SP. 

Fcr these reasons, and cis discussed below, the Board should reject the Conrail and KC« 

proposed divestiture and auction. 
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ARGUMENT 

L Conrail's And KCS's Requests For Divestiture Of SP East Are Procedurallv 
Defective: A Cairier Mav Obt iin The Tvpe Of Relief Requested Onlv Bv Filing 
A Responsive AppUcation. 

As stated above, Conrail and KCS have requested that the Board condition 

approval of Applicants' merger on the divestiture of SP East. Conrail and KCS further 

propose that the Board order AppUc ints to hold a pubhc auction for these lines and 

assets, at which these carriers wiU b:d. Thus, in substance, Conrail and KCS seek to 

purchase these properties, and to obtain Board authorization for that transaction in a 

separate proceeding. However, the ptm;hase of railroad lines and assets ~ which would 

otherwise become the property of i he merged company pursuant to the primary 

appUcation - constitutes afflrmat'Lve reUef, inconsistent with the primary appUcation, 

which is a category of transaction that under the Act must be authorized by tlie Board. 

The Act, Board regulations, and Cominission precedent require a carrier to submit a 

responsive or inconsistent appUcation in a merger proceeding to acquire lines and 

assets such as SP Ea 3t. 

The Act requires that if the merger appUcation involves the merger or control of 

two or more Class I railroads, as it does here, the Cominission shall require inconsistent 

appUcations to be filed in the same proceeding as the primary appUcation: 

(2) The Cominission shaU require that appUcations 
inconsistent with an appUcation . . . be filed witli it and 
given to the Secretary of Transportation by the 90th day 

* after pubUcation of notice [of acceptance of the primar>-
appUcation]. 
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^ 

49 U.S.C. § 11345(b)(2) (1995) (emphasis added). There is no discretion under the Act 

for the Board to proceed as Conrail and KCS suggest. The requirement of filing 

inconsistent and responsive appUcations was added to the Act as part of die Railroad 

Revitalization and Regulatory Refonn Act of 1976 (the "4-R Act"), and as shown below 

was inserted to prcv̂ ent endless delays which had characterized rail consohdation 

proceedings since the 1940 amendments to the Act.' 

The Board's implementing regulations similarly require that parties setking 

"affirmative rehef," such as that sought here, file a responsive appU'̂ aticn. 49 C.F.R. 

§§ 1180.3(h). 1180.4(d)(4). Section 1180.3 of the Board's Raihoad Consolidadon 

Procedures defines "responsive appUcation" as foUows: 

Responsive appUcations include inconsistent appUcations, 
inclusion appUcations, and anv other aflirmative rehef that 
requires an application to be filed with the Commission 
(such as trackage rignts, purchases, constmction, operation, 
pooling, terminal operations, abandonment, etc.). 

Id. § 1180.3(h) (emphasis added). Purchase of SP East would require an appUcation to 

be filed with the Board under 49 U.S.C. § 11343 (1995); therefore, any party wishing 

to purchase 3P East was required to file an inconsistent appUcation in this merger 

proceeding. In revising Lhe Railroaa Consohdation Procedures in response to the 4-R 

Act's enactment, the Commission stated that all mformation to be reUed on by 

' The rule of requiring the consideration of mutuaUy exclusive or "hiconsistent" 
applicationSkin administrative proceedings already was weU established at the Federal 
Communications Commission. See Ashhacfcer Radio Corp. v. F .C.C, 326 U.S. 327 
(1945). Although tlie Ashbacker doctrine is rooted in a concem for due process, the 
concem m the rail context was that parties to merger proceedings ŵ ere abusing the 
administrative process to strangle the primarj' appUcation through endless delay. See 
discussion infra at Pcirt II. 
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appUcants, carriers seeking inclusion, or "persons making alternative proposals" should 

be submitted as early as possible in the course of the proceeding, "to establish a 

complete ret d from which all ine issues normally raised in a rail merger or other 

consohdation proceeding can be developed, analyzed, and resolved." Railroad 

ConsoUdation Procedures; Various Transactions, Ex Pane No. 282,41 Fed. Reg 21481, 

21482 (1976) (proposed rule). The fiUng of comments that effectively request the 

purchase of SP East does not permit the Board to analyze or resolve the issue of 

ownership of SP East within this proceeding. 

The Commission's procedural order in this case also prohibits the acquisition of 

SP East through the procedure of requesting imposition of a condition. The 

Commission ordered that aU inconsistent and responsive appUcations in this proceeding 

be filed by March 29. 1996. See Union rac. Coip., Union Pac. R.J?., and Missouri Pac. 

R.R. -Control and Merger-Southem Pac. Rail Corp., Southem Pac. Transp. Co., St. 

Louis Southwestem Ry., SPCSL Corp., and the Denver & Rio Grande W. R.R. 

("UP/SP"), Finance Docket No. 32760, Decision No. 9 (served Dec. 27, 1995) at 3, 11, 

15. The Commission defî êd the term "responsive appUcation" for the purpose of this 

proceeding as including: 

inconsistent appUcations, petitions for inclusion, or ar.y 
other aifirmative relief that requires Ĵi appUcation to be filed 
with the Commission (such as trackage rights, purchase. 
purchase of a portion, acquisition, extension, constmction , 
operation, pooling, terminal operations, abandonment, etc.). 

Id. at 12 (emphasis added). Neither Conrail nor KCS filed such a responsive appUcation, 

even though their divestiture proposals would involve the purchase and acquisiLon of 
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SP East. The substance of these carriers' request for reUef thus violates Commission 

order. 

Moreover, Cominission precedent does not support granting the rehef requested 

in the manner in which it is requ sied. Conditions typicaUy involve matters limited in 

scope that do not require fonnal appUcation to the Commission and wh h do not 

fimdamentally alter the stmcture of the primary transaction, such as the protection of 

interchange arrangements (e.g. *he DT&I conditions) or the modffication of provisions 

of joint faciUties agreements {e.g. the requirement that a primary appUcant give its 

consent to assignment of rights. Union Pac. Corp., Union Pac. R.R. & Missouri Pac. 

R.R. - Control - Chicago &. N.W. Transp. Co. & Chicago & N.W. Ry., Finance Docket 

No. 32133, 1995 ICC LEXIS 37, *71, • 175, •244-48 (served March 7. 19̂  ")). There is 

no precedent for conditioning an approval upon a majoi restmcturirg of the primary 

appUcation, as proposed here, without the filing of responsive apnUcations. 

The cases that KCS cites as support for its requested condition are inappUcable 

to this proceeding. See KCS-33 at 109-10 (citing Union Pac. Corp., Union Pac. R.R. & 

Missouri Pac. R.R.-Control-Mtssouri-Kansas-Texas R.R. {"UP./MKT"), 4 I.C.C. 2d 409 

(1988) and Burlingtcn N. Inc. & Burlington JV. R.R.-Control and Merger-Santa FePac. 

Corp. Sl. The Atchison, Topeka & Santa Fe Ry. {"BNSF"), Finance Docket No. 32549 

(served Aug. 23, 1995)). These citations are distinguishable from this case because of 

the limited scope of the condition requested and imposed in them, and because, in 

UP/MKT, 1 esponsive or inconsistent appUcations were in fact filed addressing the very 
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issues that were the subject of the Commission's order imposhig the condition. See 

BNSF, sUp op. at 68; UP/MKT. 4 I.C.C.2d at 417, 452-58. 

In sum, the form of Conrail's and KCS's "appl .cations" for acquisition of SP East 

contravene the Interstate Commerce Act, implementing regulaUons, and Commission 

order and precedent. Conrail's and KCS's requests for divestiture and pubhc auction 

should be denied. 

n. The Proposed Auction Procedure Contravenes The Sound Policy Of Requiring 
Responsive AppUcations. ^ 

The pmpose of requiring that request*̂  for affirmative reUef be presented in tlie 

fonn of responsive appUcations is to allow the Board to resolve aU issues relating to a 

merger apphcation in a single proceeding. The purpose of the fiUng deadUnes for 

responsive appUcations and supporting infonnation - and for each phase of a merger 

proceeduig ~ is to prevent the proceeding from dragghig on hiterminably. hnpositioa 

of divestiturt and pubUc auction conditions would require fiuther proceedings and 

might prevent the Board from ruUng on the primary and related merger appUcations 

within the statutorily prescribed time firame. 

The Act. as amended by the 4-R Act, imposes strict time Umits on the Board for 

resolution of merger proceedings. 49 U.S.C. § 11345(b). Congress enacted these 

deadhnt:s in response to the "inexcusably long delays" hi past merger cases, because 

of the "great need for swifter merger action by the Commission," and to ensure 

"expeditious resolution" of these cases. S. Rep. No. 499, 94th Cong., 2d Sess . 18-21 
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(1975). reprinted in 1976 U.S.C.C.A.N. 14, 31-34.* Congress cited as "a leading 

example of unusual delay" the failed Rock Island-Union Pacific proposed merger, 

proceedings on which lasted over ten years with Rock Island entering into bankmptcy 

and the parties never consummating the merger. Id. at 19. reprinted in 1976 

U.S.C.C.A.N. at 33; Frank N. Wilner, Interstate Commerce Commission Dead at Age 

108, 63 JOURNAL OF TRANSPORTATION LAW. LOGISTICS AND POLICY 191. 193-94 (1996). 

The purpose of the Board's Raihoad ConsoUdation Procedures is similarly to 

ensme that the Board resolves aU issues raised by a merger proceeding within that 

proceeding and within specffied time limits. In promulgating revisions to these rules 

to implement the 4-R Act, the Commission stated that: 

Because of the statutory time limits within which rail 
ConsoUdation proceedings must now be processed and 
decided, the Commission deems it essential that 
substantiaUy aU the evidence to be reUed upon by the 
appUcants, carriers seeking to be included in a transaction, 
or persons making altemative proposals, be submitted m 
writing at as earlv a point in the proceeding as possible 
rather than during the course of oral hearings. The 
regulations here being proposed are designed to meet their 
need. The information whicb they would require to be filed 
is, therefore, intended to estabUsh a complete record from 

* Accords. Rep. No 499at 17-18. reprinted in 1976U.S.C.C.A.N. 31 ("Theparadt 
of proposals during the past half-century to restmcture the railroad industry has been 
characterized by two prominent features, the lack of an overaU systems planning 
approach and inexcusably long delays in deciding each case. These two problems are 
addressed in [the 4-R Act].); S. Conf. Rep. No. 595, 94th Con'̂ .. 2d Sess. at 136 (1976), 
reprinted in, 1976 U.S.C.C.A.N. 148. 151-52 ("The (4-R Act) takes steps to remedy the 
chronic problem oi extended and unnecessary delay ai the Commission's processing 
of merger appUcations."); 121 Cong. Rec. S21026 (daUy ed. Dec. 4, 1975) (one of the 4-R 
Act's regulatory reforms is "streamlining . . . raihoad mergers and rationalizations in 
order lo avoid situations like the Rock Island case which dragged out for over a 
decade") (statement of Sen. Beail). 
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which all the issues normally raised in a rail merger or other 
consohdation proceeding can be developed, analyzed, and 
resolved. 

Raihoad ConsoUdation Procedures, 41 Fed. Reg. at 21481-82 (emphasis added). 

Further, the Commission and Board in this case have determined to expedite this 

proceeding. UP/SP. Decision No. 6 (served Oct. 19, 1995) at 5-6. 

Yet despite aU of this law, Conrail and KCS seek to delay and extend this case 

by calling for another round of proceedings focussed on the ownership of SP East. The 

divestiture and auction conditions, if imposed, would compUcate the Board's ruling on 

the primary appUcation because all exhibits, testimony and^ther evidence submitted 

are pi ĉ mised on AppUcants' ownership of SP East. The Board would need to obtain 

additional argument and evidence from all parties {and possibly from others who have 

not appeal 3d thus far in this case) analyzing the impacts of the divestiture scenario to 

be able to measure the anticipated benefits against the potential harm to competition 

of essential services. As shown in the next section of this argument, this is more than 

simply an academic concem. Conrail and KCS have inexpUcably refiised to submit 

evidence supporting their divestiture requests. The Board simply cannot condone this 

conduct, and must reject the divestiture proposals outright. 

nx. Divestiture of SP East Woulri Rgî e Competitive Issues That The Board Is Unable 
To Decide In The Context Of This Proceeding. 

A di\'tstiture of SP East would compartmentalize proceedings on the merger 

application, improperly delaying to another proceeding a resolution of the competitive 

issues raised by parties in connection with the primary merger appUcation. The Board 
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cannot condition approval on divesticure and require an auction and decide the issues 

that divestiture/auction would raise within the statutory time limits for consideration 

of merger appUcations, much leis within tiie short period of time the Board has set 

aside to ViAe on the proposed merger. See BN/Santa Fe's Response to Inconsistent and 

Responsive Applications (BN/SF-54) at 20 (arguing thn the Board would need to engage 

in substantial central planning to decide wliat to auction off and how, and would need 

to evaluate the effecLs and efficacy of each divestiture/auction proposal submitted thus 

far); id. (BN/SF-55), Verified Statement of Joseph P. Kalt at 96-97. 

A Conrail acquisition of SP East will raise distinct^competitive issues. See 

Response of Norfolk Southem Railway Company to Comments of Consohdated Rail 

Corporation (NS-3) at 2 ("[D]ivestiture to a major eastem canier would raise different 

competitive issues not even touched upon, much less fully discussed and analyzed, 

(luring the course of this proceeding."); see, e.g.. Response of Redland Stone Pioducts 

Company tc Comments Seeking Divestiture of Southem Pacffic Lines Between San 

Antonio and Houston, Texas (RD-1) (divestiture would have adverse impact on rail 

transportation shipper cunentiy enjoys); UP/SP-233, Vol. 4 at 197, Statement of 

Farmer- Commodities Corporation ("Other carriers are asking to pick bits and pieces 

of the system without benefit of an operating plan that serves the pubhc interest. How 

can the pubUc interest be served without tha benefit of a weU fhianced carrier with the 

abiUty to compete a single line be.sis with the BN-/TSF(?r). By virtv': of Conrail's 

and KCS's tactics, parties supporting the merger are prevented frorn presenting and 

conunenting on these issues to the Board. 
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In addition to simply raising these competitive issues, the divestiture proposals 

also raise them in a manner that cemnot be quickly resolved. First, as discu:>seu above, 

Conrail and KCS have provided no supporting information for their proposals, making 

the Board's decisionmaking process more difficult. 

Second, carriers other than Conrail and KCS are interested in acquiring SP East 

if it were for sale. See Apphcants' Submission of Settiement Agreement With CSX 

(UP/SP-238) at 1 ("The agreement commits AppUcants to negotiate with CSX in the 

event that they are required to sell or provide access to UP/SP properties and conduct 

such negotiations with any Eastem carrier."); Reply to Written Comment (CSX-4) at 

2 ("(Slhould the Board order any further proceedings with respect to such divestiture 

proposals, CSX requests the opportunity to participate therein as its interests may 

appear."); NS-3 at 2 ("In the event the scope of this proceeding is expanded in the 

manner requested by Conrail and ethers, Norfolk Southem wiU be a vigorous contender 

for the properties in question."); AppUczmts' Submission of Settiement Agreements with 

Utah Railway and UUnois Cential (UP/SP-74), Exhibit B 1 14 (general agreement to 

negotiate with IC). Moreover, there might be parties intent on acquirinf̂  SP Ezist that 

have not yet expressed their interest in doing so. 

Third, if parties were permitted 'onder the precedent of Conrail s and KCS's 

proposals in this case to seek conditions requiring further divestitures from the winner 

of the auction in a third round of cases, the Board's ruUng on the primary apphcation 

could be held in abeyance for years. Certain parties have indicated that they see 

competi"» r issues in a Com-ail acquisition of SP East (and. other parties mry find fault 
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with a KCS, CSX or NS acquisition of SP East). It is thus Ukely that parties wouid seek 

conditions of a divestiture to any carriei If parties were pennitted to employ the tactics 

that Conrail and KCS have used here, parties could seek conchtions to the divestiture 

(such as divestiture of certain lines and assets aheady neld by the acquiring carrier), 

thus triggering the need for yet another proceeding. This "divestiture-condition-

divestiture-condition" process could easily repeat itself several times over. 

In sum. the delay inherent in Conrail's and KCS's divestiture proposals 

jeopardizes the abihty of uie Board to rule on the primary merger apphcation and the 

coroUaxy benefits it wiU generate. These requests for conditions should therefore be 

denied. 

CONCLUSION 

CN behevcs. that the primary apphcation possesses substantial pubhc interest 

benefits m the 1-5 Coiridor. This is not to se y that the Board is powerless to remedy 

aspects of the transaction that it finds raise competitive issues. The Board may approve 

the transaction subject to the arrangements proposed with BN/SF; it may impose 

conditions to sfrengthen the trackage rights remedy proposed by Apphcants; it may 

grant a responsive apphcation filed by a third party; or it may disapprove the primary 

appUcation. However, the Board may net grant a condition that triggers a separate 

acquisition proceeding. 

Conrail's and KCS's approach to the acquisition of SP East aspires to exemplify 

former ICC Commissioner Porter's statement that "if you will but prolong a controversy 
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long enough and con;e back to the Commission often enough your chances for winning 

out are exceUent." Nf»v York Cent. R.R. Acquisition ofBoyne City, Gaylord & Alpena 

R.R., 193 I.C.C. 607, 614 (1933) (Comm'r Porter, dissenting). Conrail and KCS have 

tried repeatedly in their pleadings and in the media to create a controversy over the 

ownership of SP East. Yei; they camiot win the rehef they seek because they have 

chosen to approach the Board in a manner that does not permit them to succeed. CN 

therefore respectfiilly urr̂ es the Board to decline to impose divcotiture and auction of 

SP East, and to appiovre the merger transaction as proposed by AppUcants. 

Jtme 3, 1996 

Respec 

Robert P. vom Eigen 
Jamie Palter Rennert 

HOPKINS & SUTTER 
88S Sixteenth Street. NW 
Washington, D.C. 20006 
(202) 835-8000 

Attomeys for Canadian National 
Railway Company 
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' ) PORT OF TA COMA'S PETITION TO INTERVENE. 
FOR LEASE TO FILE BRIEF AND TO BECOME PARTY OF RECORD 

1 

Pursuant lo C.P.P. 1112.4, the Port of Tacoma ("PPT ), a a.untcpal 
corporation of the State of Washington, seeks ieave to intervene in this -jroceedtng. 
to rile ttie accompanying brie' ard to become a party of record. Pu i p't'viously 
provided a verified statement in support of the UP/SP merger dated March 8,1996. 

POT together with the Port ot Seatiie ("POS"). ncfw diijoy the ranking of the 
second largest container load center in North America with 2.4 million containers 
annually moving through the ports, largely by rail. A recent sti.dy projects that 
container traffic {20 foot equivalents) moving through both ports will double by 2015 
to 2.6 million, and Midwest corn exports 'hrough Washington State ports could grow 
66 percent, exceeding 10 million metric tons by 201J5. Tius, POT.is, and will 
inaeasingly be, dependent upon rail service to ensure competitiveness. 

Th© ^OT Cor. mission voted on Marcl*. ̂ . 1996, to support the merger 
between UP and SP, POS, POT. and UP have established a cooperative effort to 
resolve future ra*l needs and infraatructtjre development in tho Pacific Northwest 
The merger between UP and SP will re itore competitive b;ilan?e in the westem 
United Slates and enhance competition. POS, POT. and the ei.tire Northwest will 
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receive the direct and immediate Ijenefits of the improvements to be produced by the 
UP/SP merger 

POT previously r>articipated in this proceeding by filing a venfied statement. 
Its intervention, therefore, wil! not broader, the issues raised in the proceeding or 
affect the prxxodural schedule, Acceptance of the brief will not prejudice any party 
and will assist the Board in its deliberations. 

POT requests that it be allowed to intervene and that the accompanyirg briet 
bu acc<3pted. 

Respectfully submitted, 

Dated t h i s ^ day of Jure, 1996. 

yer / DonaW G. Meyer 
Deputy E^cecutive Director 
Port of 7 acoma 
PO Box 1837 
Tacoma WA 98401 
(206) 383-9410 
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Finance Docket No. 32760 

UNION PACIFIC CORPORATION, 
UNION HACIFIC RAILROAD COMPANY 

AND MISSOURI PACIFIC RAILROAD COMPANY 
- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, 
ST LOUIS SOUTHWESTERN RAILW.'̂ Y COMPANY, 

SPCSL CORP. AND THE DEN^'ER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

pRIEF OF THt; PORT OF TACOMA 

TTie Port of Tacoma ("POT") submits this brief in support of «he merger 
proposed by Union Pacific and Southern Pacific. 

1 POT is a port distnct and municipal corporation of the State of 
Washington POT and the Port of Seattle ("POS") together enjoy ihe ranking of 
second largest container load center in North America A recent study P^J^fs mat 
container traffic (20 foot equivalents) mo/ing through both ports will dou^-'e by 20l t j 
to 4 6 million, and Midwest com exports th.-ough Washington State ports could grow 
66 percent exceeding 10 million metric tons Cy 201.6 Thus, POT is, and will 
increasingly be, dependent upon rail service to ensure competitivenesr 

2 POT plays an important part In assuring the region's economic vitality and 
deoends heavily on the ability lo move rail freight through the regicn quickly, 
economically, and efficiently Tha maintenance and enhancement of 'he re^l.on s 
freight railroads play an important role in maintaining the competitive petition of the 
r lion's ports in relation to other West Coast ports. 

3 POT supports the UP/SP merger, POT. POS. and UP sha^e a common 
concern over the quality of rail service to and f-om the Pacific Northwest and 
mutSSrdesire to ensure long term reliable service and access between mtem^odal 
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rail terminals over the main lines of UP and SP in order to accommodate future 
increases in demand for rail freight service. 

4. POT. POS, and UP have entered int'j a cooperative agreement that, 
among other things, assures that UP wili respond to market demands by increas-ng 
c a p a c f o r rail traffic between Puget Sound and Chicago and along UP's new single 
line route in the 1-5 Conridor through appropriate investments and operating 
improvements as described in tho UP/SP merger application. (A copy Tf the 
agreement was previously submitted by POT with its venfied statement.) POT and 
POS will actively support such improvements to help assure ail governm? ntal 
approvals are>obtained quickly. 

5. Jointly and cooperative''/, POT, POS, and UP will address such issues as, 
mainline capacity, port access, grade separation, intermodal service, potential 
diversion, passenger rail issues, etc. This cooperative effort <iemonstrates the 
mutual commitment POT, POS, and UP have made to ensure that the Puget Sound 
region maintains a viabie. competitive rail system in relction to other West Coast 
ports, and illustrates how well the ports can work with the private railroad sector to 
ensure economic health for the region. 

8. Tlie Burlington Northem/Santa Fe merger, which POT also supported, 
created a much larger and more efficient railroad than either UP or SP. The UP/SP 
merger, as conditioned on the agreement with BN/Santa Fe, will not only restore 
competitive balance in fhe westem United Statas, but it will also anhance 
competition. The UP/SP merger will create single line service along the West Coast 
fuf lt»e first time. The UP(SP agreement with BN/Santa F© will add competition to 
that new single line service. POT and the entire Pacific Northwest will receive the 
direct and immediate benefits of those and many other improvements to t>e produced 
by the UP/SP merger. 

7. For all the reasons set forth above, POT rf»quests that this Board approve 
the UP/SP merger and the BN/Santa Fe agreemetit. 

Resi les îeclfully submitted, 

lonald G. Meyer / 

1^' 
Dated this J _ day of June, 1996 

Donald G. Meyer 
Deputy Executive Director 
Port of Tewoma 
PO Box 1837 
Tacoma WA 98401 
20&-383-9410 

':V 
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CERTIFICATE QF SERVICfe 

certify that on this w ^ . 1996, copies of the Petition of the Port of Tacoma 
to intervene, for Leave 
the Port of Tacoma, wei 
prepaid. 

to^ile Brief and to Become Party of Record and the Brief of 
m served on all parties of recordiby first class mail, postage 

Hi 
"Donald G. Meyer 
Deputy Executive Director 
Port of Tacoma 
PO 80x1837 
Tacoma WA 98401 
206-383-941U i 

TOTrX. P.06 
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URFACE TRANSPORTATION BOARD 

FiP̂ nce Docket No. 32760 

UNION PACIFIC CORPOR.\TION, UNION PACIFIC ?vAILROAD 
AND MISSOURI PACIFIC RAILROAD COMP.ANY 

- CONTROL AND i 'ERGER -

SOUTHERN PACIFIC RA^L CORPORATIC , <:OUTKERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS sr VESTERN RAILWAY 

COMPANY, SPCSL CORPORATION ANL .lE DENVFP .\ND 
RIO GRANDE WESTERN RAILRO.AD COMPANY 

BRIEF OF THE CHEMICAL MANITACTURERS ASSOCIATION 

J 

The Chemical Manufacturers Association ("CMA") is a nonprofit UuJ'i association 

whose member companies account for approximately 90% ofthe -productive capacity for basic 

indu:trirJ chemicals in the United States. CMA's members depend heivily on rail transportation 

of bulk chemicals, which typically move in tank cars and covered hopper cars owned or leased 

by the companies. 

On Mar:h 29, 1°'^" CMA filed Comments (CMA-7) opposing the proposed merger 

bee ause it appeared the trackage rights agreernent negotiated by Applicants (UP/SP) v ith the 

Burlington Northem/Santa Fe ("BNSF Agreement") would net effectively address 

anti-competitive concems *hat vvould otherwise arise following the merger. CMA raised the 

possi 
bility, however, that its position regarding the merger coula change if the BNSF Agreement 
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were modified to extend its coverage and increase BNSF's ability and incentives to ..iter the 

relevant markets and compete for traffic. Attachment 1 to CMA's Comments set out a list of 

eight points which, if met. could result in a change in CMA's opposition to the merger. These 

points had been developed and approved by CMA in early March 1996, following several 

months of deliberations and analysis of the Application and information subsequently develooed 

through discover)'. 

In April i996, following several weeks of negotiations, CMA and the Applicants arrived 

at a proposed settlement thac satisfactorialy addressed the eight points set out in CMA's 

Comments. The settlement was signed by CMA. the Applicants, aiid BNSF on April 18 and ils 

full text was filed by Applicants in this proceeding on April 19, 1996 (UP/SP-219). 

The following summarizes and briefly explains the intent of the terms of the settlement 

entered by C'MA (hereaiter, Jie "CNLA Settlement"). As CMA, the Applicants and BNSF noted 

in the CMA Settlement: "A number of CMA member companies ..ave taken positions in support 

of cr in opposition to the UP/SP merger. This settlement is without prejudice to the right of any 

CMA member company that is a party to the Control Case to continu .o take any position and 

seek any relief in lhat docket." 

SUMMARY OF TEI MS OF CMA SETTLEMENT 

• Grants BNSF trackage rights to St. Louis (overhead rights from Bald Knob and Fair Oaks to 
Valley Junction for traffic to/from points south of Fair Oaks and Brinkley) in addition to other 
trackage rights in the BNSF Agreement as amended. This will expedite BNSF's movements to 
interchanges in the St Louis are.i and make BNSF's costs more competi'ive. 

• Giants BNS. the right to serve new industries that locate on any SP-owned lines over which 
BNSF receives trackage rights. This wdl. over time, open additional traffic to BNSF and 
increase its traffic density. 
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Provides that UP/SP wili release at least 50% of any business subject to contracts at "2-lo- l" 
points in Texas and Louisiana, ^kis will enable BNSF to compete for this business earlier 
than it otherwise would be able to. 

• Establishes reciprocal switch cha'ge of no more t^an $130 at "2-to-l" points, and reduces 
switch charges at other ^. jints that are abov-; $15C to $150, with escalation at 50% of 
RCAF(iJ). These reciprocal Sri-itching charges will facilitate access to BNSF for line haul 
service. 

' Allows BNSF to have equ.^ access to Dayton Yard for .storage-in-transit (SIT). UP/SP will 
work with BNSF to locate additional SIT facilities on the trackage rights lines. These 
provisions will heip to overcome what might otherwise be SIT capacity limitations for BNSF. 

. Places 100% ofthe trackage rights fees in a segregated fund to be used exclusively for 
maintenance, improvements and depreciation on tlie trackage rights lines, with one fiind for 
the South Central region and one fiind for the Central Corrido<-/Califomia. This ensures that 
trackage rights fees are used for the trackage rights lines ra*her th^n subsidizing other lines. 

• Changes trackage rights fee escalator from 70% of RCAF(U) to year-to-year changes in 
UP/SP actual system average cost for the maintenance and operating cost elements covered by 
the fee. CMA will have the right to audit. This will correct the tendency of the fee to rise 
above actual ccsts over time because of the use of an escalator that did not incorporate 

( • productivity gains. 

• Grants BNSF the right to handle traffic to and from certain points in the 1 ^.' e Charles area to. 
from or via New Orleans and to a.id from Mexico via Eagle Pass, Laredo or Brownsville, and 
"3-to-2" traffic at Texarkana and Shreveport to and from the Memphis BEA. Thi.^ corrects 
situations at certain points where the second remaining carrier after the merger cculd not 
offer a competitive routing to and from certain points. 

• Adopts a dispatching protocol which includes provision for on-site BNSF manager, at UP/SP 
expense, to monitor dispatching of BNSF trains. This will ensure that BNSF will enjoy equal 
dispatch of its trains. 

. Affords BNSF the right to run any or all of its traffic, at its option, in eithi-r direction on lines 
operated directionally by Applicants. This addresses the concern of many parties that BNSF 
would have difficulty running trains against the flow of traffic, particularly between Houston 
am.' Memphis. 

' Confirms BNSF access and inter.hange rights at Corpus Christi and Brownsville at least as 
favorable as SP has currently. BNSF will have direct access lo the Port of Brownsville. BRGl 
and FNM, and BNSF will have the right to purchase a yard at Brovmsville for fackage rights 
operations. This will help to ensure BNSF competitiveness on traffic to and fro-n Mexico. 
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-X . Provides that BNSF will ha^e access rights at "2-to-l" points, regardless of whether traftic has 
I mo^'ed from the points as in the past. Svvitching limits of 2-to-1 points are to be defined 

reasonably. These provisions clarify the scope of BNSF access to traffic at 2-to-l pomts 

. Establishes a right on the part of CMA members to arbitration regarding build ins/build-outs, 
and if successfiil to obtain access to BNSF service, until one year after expiration ofthe 
member's longes: contract in effect at the time ofthe merger. This allows CMA members to 
seek a build-in by or build-out to the BNSF, under standards previously applied by the ICC 
(or as applied by the Surface T-anspor tat ion Board in this proceeding, if more favorable) if 
for some reason they are not satisfied with the service ofthe Applicants following the merger 

. States that Applicants are agreeable to annual Board oversight proceedings for fiv j years, with 
the Board lo examine whether the BNSF Agreement has effectively addressed the competitive 
issues it was intended to address. Tlie Board is to have authority to impose additional 
remedial conditions. Annual oversight proceedings will farther ensure that BNSF actually 
enters the markets open to it and competes vigorously. 

•s 

In considerauon for the settlement, CMA agreed to withdraw its opposition to the merger. 

Analysis ofthe above points shows that several ~ including the new trackage rights to St. Louis, 

: ' the reciprocaLswitching fees, and the release of contract traffic, and the provisions for arbitration 

concerning build-in^uild-outs ~ actually go beyond the eight points set out by CMA in its 

March 29 Comments. In addition, as noted, the CMA Settlement explicitly recognizes that many 

CMA members have participated in and token positions in the this docket on the merger (both for 

and against) independently of CMA. The CMA Settlement expressly states that it is without 

prejudice to the right of individual CMA members to take and position or seek and remedies in 

this proceeding. 

rnNmisiON AND PRAYER FOR RELIEF 

In accordance with the CMA Settlement, CMA hereby vvithdraws the opposition to the 

merger stated in its Comments filed March 29, 1996. Pais withdrawal is conditioned upon and 

J 



I ^ in express reliance upon (1) the Board s adoption of the CMA Settlement, and of the BNSF 

Agreement as amended, (2) BNSF's assurances that it will enter the markets open to it under the 

BNSF Agreement, as amended, and in particular compete vigorously for the traffic of CMA 

members and (3) the Board's agreement to institute annual oversight proceedings to examine the 

effects of the merger on competition and in particular whether BNSF indeed competes 

vigorously for the traffic open to it. 

Respectfully submitted. 

Scott N. Stone 
Patton Boggs, L.L.P. 
2550 M Street, N.W. 
Washington, DC 20037 
(202)457-6335 

Outside counsel for Chemical 
Manufacturers Association 

David F. Zoll, Vice President 
and General Counsel 

Thomas E. Schick, Assisiunt 
General Counsel 

Chemical Manufacturers Association 
Commonwealth Tower 
1300 Wilcon Boulevard 
Arlington, VA 22209 
(703) 741-5172 

• Inside counsel for Chemical 
Manufacturers Association 

Dated: June 3, 1996 



CFRTIFICATF OF SERVICE 

I hereby certify' that copies ofthe Brief of the Chemical Manufacturers Association have 
been served this day of June, 1996. by hand and overnight courier to counsel for Applicants 
and for the BNSF and by first-class mail, postage prepaidoji^ll parties of record in Finance 
Docket No. 32760. 

Scott N. Stone 
Patton Boggs, L.L.P. 
2550 M Street, N.W. 
Washington, DC 20037 
(202) 457-6335 



STB PD 32760 6-3-96 83932 



Item No. 

Paq3 rni:nt ' ^ 
3 I' ̂  L 

YSLR-4 

Bt'-JRE THE 
SURFACE TRANSPORTAUON BOARD 

Finance Docket No. ?2760 

UNION PACIFIC CORPORATION, UNION PACIFiC, RAILROAD COM 
MISSOURI PACnC RAILROAD COMPANY 

- CONTROL AIND MERGER-
SOUTHERN PACIFIv: RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTAUON 

COMPAr>fY, ST. LOUIS SOUTHWESTERN RAILWAY COM-'AN^', SPCSL 
CORPORATION, ANT> THE DENVER AND F10 GRANITE WES .EF N RAILROAD 

COMPANY 
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AND REQUEST FOR CONDITIONS 

OF 
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David Magaw 
PresiJ'̂ nt and General Manager 
Yolo Snoil'ine Railroad Company 
1965 East Main Street 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACEFIC CORPORATION, UNION PACIHC, RAILROAD COMPANY AND 
MISSOURI PACIRC RAILROAD COMPANY 

- CONTROL AND MERGER-
SOUTHERN PACEFIC RAIL CORPORATION, SOITHERN PACIFIC TRANSPORTATION 

COMPANY, ST. LOUIS SOLriHWESTERN RAILV'AY COMPANY, SPCS». 
CORPORATION. AND THE DENVER AND RIO GRANDE WESTERN RAILROAD 

COMP.ANY 

BRIEF 
AND REQUEST FOR CONDmONS"^ 

OF 
YOLO SHORTLINE RAILROAD COMPANY 

INTRCxJUCnON 

V '̂hile we believe that the UP/SP' merger will be i i our Company's and our customers' best interests 

and endorse the UP/SP appucation for merger, thj efficiency and compeution resulting from the UP/SP 

merger will be increased by clarifying that B'lrlitigton Northem/Sant i Fe Railroad (B> '̂̂ '̂ ) shall have 

direct access to Yolo Shortline Railroad Companŷ  (Yolo Shortline). This wilJ also maintain the 

capabihty of our ciLstomers to continue to have access to two Class I carriers afler the merger. 

Secondly, Yolo Shordine believes that its operation of the West Sacramento area will gready increase 

the efficiency and safety of the switching operations in that area. We can pmvide the switching and 

interchange with UP/SP, BN/SF or any other carrier which wUl gain access into the West Sacramento 

area more efficiently and at lower cost. Safety will be greatly im/roved hy reducing the number of 

carriers operating in this area from three or more to one. This cr.idition will otherwise have no impact 

on any customer in jie West Sacramento area or such customer's abihty to access any carrier. 

' Union Pacific Railro.nt Company ai ' its affiliates are herein refened to as "UP". Southem Pacific Transportation 
Company and its affihates a'e hertin referred lo as "SV. 

We also intl'ide ?jiy other la'lro. d which will gain access to and through the Sacramemo area as a result of this merger 
pri>£eeding, Presently, we are only aware that Union Pacific has an agreement with BN/SF to serve customers in the 
Saaamento and West Sacramento areas. 
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ACCESS TO COMPETING RAH ROAD CARRIERS 

Yolo Shorthne's customers do ship with both UP and SF. ihereby making them 2 for 1 customers. 

Yolo Shortline's primary (and largest) customers are located in Woodland, CaUf vnia". Those 

customers ship both vviui Yolo Shorthne when they chooee lo ship via UP, md with SP* when they 

choose to have the Une haul by SP. The rouung. transit times, service and rates make the difference as 

to which carrier is chosen. These factors are present whenever there is competition among available 

carriers. 

To give specific examples, Yolo ShortUne recendy (early 1996) recaptured tratfic, which was being 

shipped via SP by our largest customer, as a resuh of working with UP to offer lower transportation 

raios. In another example occurring continuously over the last two years, Yolo ShortUne has lost traffic 

from a large customer on our Une, becau-e that customer has access to SP, via a very shon transload 

operation and SP could offer shorter uansit limes and lower o^sportaUon rates than UP. The UP/SP 

merger will foreclose these customers from those opdons to access a competing Class 1 carrier unless 

ihey are granted a means to access BN/SF. Unless Yolo ShortUne is provided access to BN/SF, those 

customers wiU lose their cuirent access to a competing carrier operating in the same vicinity and in the 

same city beC- e UP wiU assume ownership of the SP hnes in Woodland. Obviously, Yolo ShortUne 

would Uke to offer these customers a competitive Une haul rail carrier, as it wiU increase our abiUty to 

t'ffer compefitive trarsportation services. 

Yolo Shordine's access to BN/SF wiU also place us in the same position as other West Sacramento 

customers of UP which provide carloads to UP, such as Farmer's Rice Coorciativ, Lone Star Cement 

Company, Weyerhaeuser, and Capitol Coors each of which will gain acces-̂  to BN/SF as a condition of 

the merger. 

rhe CaUfomia PubUc UdUties Commission argues that the North Coast Raihoad should be granted 

access to competing Class I ail carriers. Yolo Shortline, a CaUfomia short Une railroad, shoulu have 

' W'xxlland. CA is effective:.. ;;rved by both UP and SP. Many of the arguments herein are applicable to 
customers located in the other areas and communities .served by the 28 miles of raiĥ oad owned b> Yolo Shortline. 
* The SP Une into Woodland is cuirently leased to the Califomia Nonhem Railroad wh'ch interchanges with SP ai 
Da is, CA 10 miles from Woodland. 
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access to competing Class I carriers for the same reasons as argued by the CPUC for the North Coast 

Railroad. 

UP states in its rebuttal that Yolo ShortUne's interchange rights in West Sacramento wiU not be 

affected, and then makes the unsubstantiated claim that consequently there is no basis for the condition 

allowing Yolo ShortUne access to a competitive carrier. As we pointed out above, the access is 

necessary to permit our current customers to have the same access to more than one carrier that they 

had prior to the merger. The elimination of competitive access to a competing Une-haul carrier is the 

fundamental reason why there is so much customer opposition to the merger. Our customers should 

have the same rights to maintain their abiUty to choose competing carriers as any other 2 for 1 customer 

of UP or SP. 

The ancillary benefits that arise from such Yolo ShortUne's proposed condition is that compeution and 

its attendant benefits and efficiencies wiU be increased. Yolo Shortline wiU be able to confinue to offer 

compefitive transportafion services which wiU strengthen our company and increase our abiUty to 

attract new business. We have bieen lold by several potenfial customers that they would locate on our 

I'ne (and we have may areas which are ripe for commercial and industrial development) if we could 

access two Class I carriers. However, those potenfial customers have made it clear that they do not 

intend to be capfive to a single line-haul carrier. Ll* setms to be concemed that it wiU lose traffic if 

Yolo Shortline would have access to a competing carrier, when in fact, UP has the potenfial to gain 

new traffic (and in the process make Yolo Shortline a healthier feeder Une) if access to competing 

carriers is provided. 

Yolo ShortUne's proposed condiuon wiU eUminate useless aud uneconomic switches and switch 

charges h>elween UP/SP and any competing carrier. Such a condifion wiU provide us and our 

customers with tjetter transportauon routes and lower transit fimes to key area'' of the United States. 

Unless Yolo Shortline is aUowed lo interchange with compefing carriers, we and our customers wiU be 

subject, at a minimum, to a UP/SP switch to move cars within the West Sacramento yard from the 

Yolo ShortUne interchange u-ack tc the BN/SF interchange track, and a corresponding switch fee. As a 

prariical mattei, the sv rtch is a useless and wasteful exercise, necessitated only b)ecause of contract 

re 'ions. In most ca'-̂  s. either the switch fee wiU render the transportation uneconomic or the 
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handUng time will .subject the shipment to the risk of untimely deUvery, and the customer will choose 

an altemate mode of transportauon or carrier We have worked A ith potential customers (cement, 

plastic, lumber products and fencing materials as commodiues), only to find that UP's switch charge 

renders the cost of the shipment uneconomic compared to other altemafives. Even if these problems 

can be overcome in a reasonable manner, customers wiU refuse to ship because of the concems about 

delays and mishandling between tbe compefing Class I carriers. We have had direct experierce with 

such refusals to ship because of such concems about delay and mishandUng resuhing frora an 

unnecessary switch, even w hen we could make the shipping cost compefifive. 

SINGLE SWTTCH CARRIER TN WEST SACRAMENTO 

One area in particular which Yolo ShortUne is seeking to ga-r̂  operation is the entire West Sacramento 

area where we currendy interchange traffic with UP, and we are requesfing this as a condiuon of the 

merger. Yolo Shortline could clearly provide more ec ^nomical and efficient rail service to the 

customers of that switching area while interchanging with the Class I carriers having access to that area 

at convenient points on their main Unes. This will result in faster, safer and more efficient service to the 

customers in the West Sacramento yard and switching areas, includ'jig getting our ow.-> traffic to and 

from the Cla3s I main Unes. The delays we and other customers have experienced wiU be eUminated. 

Yolo ShortUne's proposed condifion wiU eliminate tbe inefficiency and safety issues which presenUy 

exist t>ecause of having three or more carriers on<*rating in this smaU yard and switching area We have 

talked with many rail ihippers in the West Sacramento area and aU would support oiu" operafion of the 

area. Our proposed condiuon wiU ulso reduce the number of local trains entering and leaving the West 

Sacramento area which ufiUze the SP main Une ihrough Sacramento. 

UP argueii in its rebuttal that there was no basis for Yolo ShortUne's proposed condifion requiring 

UP/SP and BN^SF to negofiate an arrangement under which Yolo ShortUne wiU operate the West 

Sacramento Area because the merger would not reduce the efficiency ot operafions in that area. The 

pnmary problem in the West Sacramento area is that me 'efficiency of operat; ons is terrible and safety 

is a problem in that area. After the merger, this situafion wiU, at best, not change since both UP/SP and 

BN/SF will serve that area, and Yolo ShortUne wiU confinue to operate ihrough and interchange traffic 

in that area. If other carriers are granted trackage rights in this area similar to BN/SF, then the situafion 

wiU worsen. Recendy an SP train ran over a UP maintainer's hi-rail truck because ofthe lack of 
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communicafion between those carriers and the operating crews failure to operate at restricted speed. 

There have been other derailments, accidents and incidents by the Class I caniers operafing in that 

area. Yolo ShortUne has not had any derailments, accidents or incidents while operating in the West 

Sacramento area..' 

Yolo Shortline must operate in the ̂ 'est Sacramento area in order to access its Unes and to interchange. 

However, no Class I carrier would need to operate in lhat area if Yolo ShortUne provided the switching 

and interchanged with those carriers at a convenient point on or near their main Unes through Sacramento. 

UP's own operafions managers would strongly favor such an arrangement because it reduces their 

problems and speeds traffic movements. It is the improvement of the safety factors and efficiency of 

operafions which is desirable and should be mandated. No customer in the West Sacramento area —ould 

be adversely affected, nor would any customer lose access to its Class I carrier connections. The 

customer would rcaUze the savings from improved service and reUabiUty, and lower co.sts. 

CONCLUSION 

Yolo Shordine's Woodland customers are in fact 2 for 1 customers as they have access to both 

SP and UP in Woodland. Access tc the SP is currently being made by two major customers of 

the Yolo ShortUne and has been made by our other customers. The I 'P/SP merger will result in 

those customers losing access to a compeutive Class I carrier unless Yolo ShortUne is provided 

access to competing Class I carriers. 

The efficiency and compefifion for railroad transportation services resulfing from the UP/SP 

merger would be enhanced by providing BN/SF access to our railroad. It would aUow Yolo 

ShortUne to attract new customers and remain a viable short line railroad carrier. Both Yolo 

Shortline and its customers will have greater transp .irtafion opportunities and efficiencies by 

giving them the opportunity to access a competitive carrier. It will also avoid a perpetuation of 

the inefficient and uneconomic switches and switch charges which create market restrictions and 

uncompetitive U^sportation rates for Yolo Shortline and its customeis. Lastiy it wiU place Yolo 

" In fact we have had no accidents or incidents involving train operations on any of the track we operate on in the 
^ last three years. We have never had any significant accidents or incidents involving train operations. Yolo 
' Shortline has an excellent safety record. 
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Shortline and its customers in a position similar to that of customers .served at the same 

interchange (West Sacramento, CA) and with other short line railroads in Northem and Central 

Califomia (as supported by the California Public UtiUties Commission) which will have 

interchange rights wiUi both UP/SP and BN/SF. 

The safety and efficiency of die switching and service to customers in the West Sacramento area 

will be greaUy improved by Yolo Shortline providing a single carrier switching, wiUi access to 

competing carriers. 

Neither UP nor any other party have provided any evidence to contradict the above, and these 

facts caimot be truthfuUy contradicted. 

•s 

While Yolo ShortUne supports UP/SP's appUcation and the proposed merger, for the reasons set forth 

above, we respectfuUy request that the Surface Transportation Board include the foUowing condifions 

when approving the merger appUcation: 

1. Yolo ShortUne shaU have the right to interchange with UP, BN/SF and any other railroad having 

access to customers in the West Sacramento area in order provide Yolo ShortUne and its customers 

competitive access to altemative . ail carriers and rat.'̂ s. 

2. Yolo ShortUne, UP/SP and BN/SF (and other carriers which may have access to West Sacramento 

area as a resuh ofthis merger) shaU enter into good faith negotiations to provide for one carrier 

(Yolo ShortUne) lo operate the West Sacraraen'o area to create a safer, more efficient and 

economical means of serving the customers of that area. 

Dated: May 31. 1996 -

submitted, 

DAVID MAGAW y 
I-Vesident and Genei^ Manager 
Yolo ShortUne Raihoad Company 
1965 East Main Sireet 
Woodland, CA 95776 
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VERinCATION 

I, David Magaw, declare under penjliy of perjury ihat the foregoing is tme and correct. Further I 
certify that I am quaUfied and authorized to file this verified statemeni. 
Executed on March 22, 1996. 

David Maga 

CERTIHCATE OF SERVICE 

I hereby certify ihat I have this day served copies of the foregoing document, BRIEF AND 
REQUEST FOR CONDmONS OF YOLO SHORTLINE RAILROAD COMP.\NY, upon aU 
parties of record in Finance Docket No. 32760, by maiUng by first class, postage prepaid, a copy 
thereof properly addressed to each such party. 

Dated at Woodland, CA, tliis 31 "day of May. 1996. 

David Mag^ir 
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