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1 " REDACTED 

2 Whereupon, 

3 RICHARD PETERSON, 

4 was c a l l e d as a w i t n e s s by c o u n s e l f o r t h e 

5 P a r t i e s , and h a v i n y been p r e v i o u s l y d u l y sworn by 

6 t h e N o t a r y P u b l i c , was examined and t e s t i f i e d as 

7 f o l l o w s : 

8 EXAMINATION BY COUNSEL FOR 

9 THE CHEMICAL MANUFACTURERS ASSOCIATION 
s 

10 BY MR. STONE: 

11 Q. Mr. P e t e r s o n , on page 155 of your 

12 t e s t i m o n y , you d i s c u s s t h e Chicago-Houston l i n e 

13 and i n about t h e m i d d l e of t h a t p a r a g r a p h wnere 

14 you d i s c u s s t h a t c o r r i d o r , you r e f e r t o , "BN's 

15 te m p o r a r y s t r a t e g i c r e t r e a t f r o m t h a t market." • 

16 Could you p r o v i d e some more d e t a i l s on what t h a t 

17 s t r a t e g i c r e t r e a t e n t a i l e d and whai t h e s i t u a t i o n 

18 i s t o d a y i n terms of BN's p o s i t i o n i n t h a t 

19 market? 

2 0 A. Yes, I would be g l a d t o . The f u l l 

21 c o n t e x t o f t h e sentence i s t h a t BN/Santa Fe has 

22 made c l e a r t h a t i t i n t e n d s t o compete 

23 a g g r e s s i v e l y i n t h e Texas i n t e r m o d a l market. 

24 s e m i c o l o n , t h e low combined 1994 BN and Santa Fe 

25 c r a f f i c share r e f l e c c o BN's temporary s t r a t e g i c 
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1 r e t r e a t f r o m t h a t market, unquote. That market 

2 r e f e r s t o che Texas i n t e r m o d a l market. BN ha-s 

3 c o n t i n u e d zo become a s t r o n g e r and s t r o n g e r 

4 c o m p e t i t o r f o r car l o a d b u s i n e s s , i n c l u d i n g 

5 c h e m i c a l b u s i n e s s i n t h e g u l f and we c e r t a i n l y 

6 w e r e n ' t r e f e r r i n g t o t h a t . 

7 However, BN, I b e l i e v e a p p r o x i m a t e l y 

8 two y e a r s ago, d i d make a s t r a t e g i c d e c i s i o n t o 

9 demarket, t e m p o r a r i l y , I b e l i e v e , as t h e y p u t i t 

10 a t t h e t i m e , t h e i r i n t e r m o d a l s e r v i c e i n t o t h e i r 

11 ramps a t Houston and D a l l a s / F o r t Worth f r o m 

12 Chicago and t h e Midwesc. They d i d , I b e l i e v e , 

13 c o n t i n u e t o s e i / e Texas f r o m t h e p a c i f i c 

14 n o r t h w e s t . Anu t h e reasons g i v e n by BN i n c l u d e d 

15 an e x t r a o r d i n a r y demand f o r i n t e r m o d a l r a i l 

16 s e r v i c e and t h e need t o d e p l o y t h e i r l o c o m o t i v e s 

17 and o t h e r a s s e t s i n t h e i r p r i m a r y east west 

18 l a n e s , e s p e c i a l l y between Chicago and t h e p a c i f i c 

19 n o r t h w e s t . 

20 They, I b e l i e . e , d i d l e a v e t h e i r 

21 t e r m i n a l i n A m a r i l l o , Texas open. That's been a 

22 v e r y s u c c e s s f u l ramp f o r them. And s i n c e t h a t 

23 t i m e , t h e y have not been a f a c t o r i n t h e 

24 Chicago/Texas mark..t. However, we had he a r d t h a t 

25 t h e y on more t h a n one o c c a s i o n t h a t t h e y 
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> 1 p l a n n e d t o r e e n t e r t h a t market b ut now w i t h t h e i r 

2 merger w i t h Santa Fe, of course t h e y w i l l be 

3 r e e n t e r i n g t h a market, w h i c h Santa Fe never l e f t . 

4 and t h e y w i l l j u s t b r i n g t h e s t r e n g t h of BN t o 

5 t h e merged system. 

6 Q. Does t h i s example r e f l e c t i n p a r t t h a t 

7 r a i l r o a d s sometimes may d e c i d e , i n a s s e s s i n g 

8 whether t o serve a p a r t i c u l a r market, t h a t t h e i r 

9 o p p o r t u n i t y c o s t s a s s o c i a t e d w i t h d i v e r s i o n of 

l u equipment fro m o t h e r more p r o f i t a b l e markets 

11 m i g h t be a f a c t o r ? 

12 A. Could you r e p e a t t h a t q u e s t i o n . 

13 p l e a s e ? That was t o o l o n g f o r me, I'm Morry. 

14 THE REPORTER: "Q u e s t i o n : Does t h i s 

' 15 example r e f l e c t i n p a r t t h a t r a i l r o a d s sometimes 

16 may d e c i d e , i n a s s e s s i n g whether t o se r v e a 

17 p a r t i c u l a r market, t h a t t h e i r o p p o r t u n i t y c o s t s 

18 a s s o c i a t e d w i t h d i v e r s i o n of equipment f r o m o t h e r 

19 more p r o f i t a b l e markets might be a f a r t o r ? " 

20 THE WITNESS: The answer t o t h a t i s 

21 t h a t t h e o p p o r t u n i t y c o s t s of d i v e r s i o n of 

22 equipment from a n o t h e r market might be a f a c t o r . 

23 The o p p o r t u n i t y c o s t s a s s o c i a t e d w i t h d i v e r s i o n 

24 of equipment m i g h t be a f a c t o r . I'm not sure 

25 e-.accly what you mean by d i v e r s i o n c f equipment. 
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f i r s t of a l l . 

2 BY MR. STONE-

3 Q. 'jet me t r y t o re p h r a s e t h e q u e s t i o n . 

4 I n a s s e s s i n g whether t o serve a p a r t i c u l a r market 

5 i n your e x p e r i e n c e , do r a i l r o a d s ever c o n s i d e r 

6 whether s e r v i n g t h a t market might r e q u i r e them t o 

7 use equipment or f a c i l i t i e s t h a t m i g h t more 

8 p r o f i t a b l y be used t o serve a n o t h e r market? 

9 A. That i s a c o n s i d e r a t i o n , can be a 

10 c o n s i d e r a t i o n . 

11 Q. I would l i k e t o r e f e r g e n e r a l l y t o your 

12 t e s t i m o n y y e s t e r d a y , Mr. P e t e r s o n , abou*- che 

13 s t u d y t h a t UP d i d on b u i l d - i n s . And u s i n g t h a t 

14 g e n e r a l area of t e s t i m o n y as a p o i n t o f 

15 d e p a r t u r e , c o u l d you t e l l me, i n yo u r e x p e r i e n c e , 

16 whether s h i p p e r s are ever s u c c e s s f u l i n u s i n g t h e 

17 t h r e a t of a b u i l d - i n t o o b t a i n a l o w e r r a t e on UP 

18 o r any o t h e r r a i l r o a d ? 

19 .A. Yes, t h e y a r e . 

20 Q. Have t h e y sometimes been s u c c e s s f u l i n 

21 u s i n g t h a t t h r e a t t o o b t a i n a l o w e r r a t e on t h e 

22 UP? 

23 A. Yes. 

24 Q. Have t h e y been s u c c e s s f u l i n - o b t a i n i n g 

25 such l o w e r r a t e s , n o t w i t h s t a n d i n g UP's s t u d y t h a t 
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) 1 b u i l d - i n s were n o t e c o n o m i c a l l y f e a s i b l e ? And I 

2 don't mean t o do a n y t h i n g o t h e r t h a n a t t e m p t t o 

3 paraphrase y o u r t e s t i m o n y . Your t e s t i m o n y i s 

4 what i t i s on t h a t s u b j e c t . 

5 A. Would you r e p e a t t h a t q u e s t i o n . 

6 please? 

7 Q. Yes. Have s h i p p e r s on t h e UP used t h e 

8 t h r e a t of b u i l d - i n s t o n e g o t i a t e l o w e r r a t e s . 

9 n o t w i t h s t a n d i n g t h a t UP's own i n t e r n a l a n a l y s i s 

10 showed t h a t b u i l d - i n s i n most c i r c u m s t a n c e s were 

11 n o t u c o n o m i c a l l y f e a s i b l e ? 

12 A. I ' l l t r y t o r e s t a t e y o u r q u e s t i o n a 

13 l i t t l e more c l e a r l y . I'm not -- I don't t h i n } 

14 any UP s t u d y , genera", s t u d i e s of b u i l d - o u t s are 

15 r e l e v a n t t o t h e f i r s t p a r t of your q u e s t i o n . As 

16 f a r as s p e c i f i c b u i l d - o u t j , t y p i c a l l y i f a 

17 b u i l d - o u t i s f e a s i b l e or might be f e a s i b l e , t h e n 

18 c e r t a i n l \ UP w i l l c o n s i d e r t h a t i n i t s d e c i s i o n 

19 making. However, -'' s UP's own assessment as t o 

20 whether o r n o t t h e b u i l d - i n , t h a t s p e c i f i c 

2 1 b u i l d - i n i s f e a s i b l e , whether i t has any 

22 l i k e l i h o o d o f t a k i n g p l a c e as t o whether o r not 

23 UP f a c t o r s t h a t i n t o i t s d e c i s i o n making. 

24 Q. J u s t so t h e r e c o r d i s c l e a r , have any 

2 5 s h i p p e r s used t h e t h r e a t of b u i l d - i n s or 
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' ) 
1 

And t.hat's the b a s i s f o r t h i s 

2 s t a t e m e n t . I know i n our s p e c i f i c work, we came 

3 across a l o t of s h i p p e r s t h a t are s h i p p i n g v e r y 

4 s m a l l volumes. However, t h e y ' r e i n t h e s w i t c h i n g 

5 t a r i f f , t h e y ' r e open t o two r a i l r o a d s and we 

6 c o n s i d e r e d them c o m p e t i t i v e w i t h two c o n s i d e r s 

7 but t h e y may s h i p a t r i v i a l aT.ount of t r a f f i c by 

8 r a i l b u t , n o n e t h e l e s s , we've i n c l u d e d t h o s e as 

9 2 - t o - l s h i p p e r s . 

Q. F o r g i v e me i f I'm go i n g over y o u r 10 

2 - t o - l s h i p p e r s . 

Q. F o r g i v e me i f I'm go i n g over y o u r 

11 t e s t i m o n y y e s t e r d a y but r.y u n d e r s t a n d i n g of your 

12 t e s t i m o n y y e s t e r d a y was t h a t you had i n c l u d e d as 

13 2 - t o - l p o i n t s a l l p o i n t s t h a t c o u l d be se r v e d by 

14 b o t h UP aud SP and no o t h e r r a i l r o a d s p r i o r t o 

15 th e merger, r e g a r d l e s s of whether o r n o t t h e r e 

16 was any t r a f f i c a c t u a l l y s h i p p e d by cne or b o t h 

17 of t hose c a r r i e r s . I s my u n d e r s t a n d i n g c o r r e c t 

•LS or n o t c o r r e c t ? 

19 A. Your u n d e r s t a n d i n g i s c o r r e c t , t h a t as 

20 f a r as 2 - t o - l p o i n t s , 2 - t o - l l o c a t i o n s , we 

2 1 i n c l u d e d a l l such l o c a t i o n s . I t ' s I t h i n k an 

22 unpr e c e d e n t e d s t e p . I don't r e c a l l any p r i o r 

23 merger where a l l 2 - t o - l p o i n t s were opened t o a 

24 new c o m p e t i t o r b ut we've done t h a t . 

25 Q. Since we're on t h i s s u b j e c t , I would 
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1 l i k e t o have marked as an e x h i b i t a l i s t w h ich I 

2 p r e p a r e d and i s so marked a t t h e b o t t o m . 

3 . ( P e t e r s o n E x h i b i t No. 1 was 

4 marked f o r i d e n t i f i c a t i o n . ) 

5 BY MR. STONE: 

6 Q. Now, f o r t h e r e c o r d , I w i l l say t h a t 

7 t h i s l i s t i s a l i s t -- and l e t me j u s t d i s t r i b u t e 

8 c o p i e s t o t h e o t h e r s , and f i r s t t o your c o u n s e l , 

9 Mr. P e t e r s o n . 

10 T h i s i s a l i s t t h a t was p r e p a r e d f o r my 

11 c l i e n t a i i t , t o my u n d e r s t a n d i n g , i s d e r i v e d 

12 f r o m b o t h p u b l i c l y a v a i l a b l e sources of s t a t i o n s 

13 and SPLCs and t o some e x t e n t perhaps c o n f i r m e d by 

14 t h e UP and SP t r a f f i c tapes i n t h i s p r o c e e d i n g . 

15 Could I j u s t ask you t o go down t h e l i s t h e r e, 

16 and l e t me say f u r t h e r , because I perhaps d i d n ' t , 

17 we b e l i e v e t h a t these are 2 - t o - l p o i n t s , t h a t i s , 

18 t h e s e SPLCs a r e served by b o t h t h e UP and t h e SP 

19 and no o t h e r r a i l r o a d c u r r e n t l y . 

20 Could you go down t h e l i s t and t e l l me 

21 whether you've c o n s i d e r e d these p o i n t s and made 

22 any d e t e r m i n a t i o n about whether they are or 

23 E,hould be 2 - t o - l p o i n t s ? 

24 A. Okay. F i r . s t , l e t me i n d i c a t e our 

25 p r o c e s s f o r i d e n t i f y i n g 2 - t o - l p o i n t s and I t h i n k 
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t h a t w i l l h e l p t h e e x p l a n a t i o n as we go a l o n g . 

2 We l o o k e d f i r s t f o r a l l of t h e s e s i x - d i g i t SPLCs 

3 where b o t h UP and SP were p r e s e n t and t h e n 

4 pre'jent w i t h no o t h e r r a i l r o a d . So you' r e 

5 c o r r e c t , t h i s i s a good j u m p i n g o f f p o i n t t o t h e 

6 a n a l y s i s . T h i s i s t h e f i r s t c f many s t e p s 

7 r e q u i r e d t o i d e n t i f y customers t h a t a r e a c t u a l l y 

8 2-'oO-l customers. Could t a k e -- w e l l . Woodland, 

9 C a l i f o r n i a i s a good example. I c o u l d t a k e 
'N 

10 s e v e r a l o t h e r s . 

11 We would l o o k a t Woodland, C a l i f o r n i a , 

12 t h a t SPLC would show b o t h UP and SP. A c t u a l l y , 

13 i t would show now p r o b a b l y an SP s h o r t l i n e 

14 s e r v i n g Wooaland and a s p i n o f f from SP. And t h e n 

15 we would embark on the r e a l essence o f our s t u d y 

16 and t h a t i u t o d e t e r m i n e c o m p e t i t i v e l y s e r v e d 

17 cust o m e r s . And those customers c o u l d be s e r v e d 

18 i n a number of ways. They c o u l d be s e r v e d by 

19 TOFC/COFC s e r v i c e and would d e t e r m i n e t h a t 

20 Woodland i s near ramps of UP and SP and Santa Fe 

21 so i t ' s n o t 2 - t o - l i n t h a t r e g a r d . 

22 For a u t o m o t i v e t r a f f i c , a u t o ramps 

23 c o u l d be l o c a t e d a t nearby p o i n t s and cover a 

24 town of t h i s si::e. And t h e n you t-arn t o t h e car 

25 l o a d t r a f f i c . And I t h i n k , as we d i s c u s s e d 
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^ 1 y e s t e r d a y , car l o a d b u s i n e s s can be s e r v e d t o 

2 r e c i p r o c a l s w i t c h i n g , i t can be s e r v e d t h r o u g h a 

3 j o i n t f a c i l i t y agreement o r , i n f a c t , i t can be a 

4 case where an i n d u s t r y has d i r e c t i n d u s t r y s p u r s 

5 f r o m b o t h c a r r i e r s . 

6 The s i t u a t i o n a t Woodland i s t h a t t h e r e 

7 i s no p h y s i c a l t r a c k c o n n e c t i o n between UP, and 

8 a g a i n , i t ' s a UP s h o r t l i n e , which i s a n o t h e r 

9 reason t h i s w o u l d n ' t be a 2 - t o - l p o i n t because 

10 t h a t s h o r t l i n e w i l l be a b l e t o connect t o 

11 BN/Santa Fe a t west Sacramento f o l l o w i n g t h e 

12 s e t t l e m e n t . 

13 Q. You r e f e r r e d t o a UP s h o r t l i n e and 

14 p r e v i o u s l y you r e f e r r e d t o an SP s h o r t l i n e . 

15 A. R i v j h t . 

16 Q. D i d you mean UP s h o r t l i n e ? 

17 A. Yes. Woodland i s a c t u a l l y on t h e n o r t h 

18 C a l i f o r n i a r a i l r o a d , whicl". i s an SP s t i o i c l i n e , 

19 and t h e Yolo s h o r t l i n e , which i s a UP s p i n o f f . 

20 Eut Yolo I b e l i e v e w i l l be f r e e t o i n t e r c h a n g e 

21 w i t h BN/Santa Fe a t west Sacramento, C a l i f o r . n i a 

22 a f t e r t h e s e t t l e m e n t . 

23 But l e a v i n g those f a c t o r s a s i d e , t h e r e 

24 i s no p h y s i c a l c r a c k c o n n e c t i o n a t Woodland. 

25 There i s a highway between them. I n f a c t , a 
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' j 1 q u i c k s t o r e has been b u i l t between our t r a c k and 

2 the SP's and a l o n g w i t h some j t h e r t h i n g s , would 

3 make i t in^possLble t o b u i l d a t r a c k c o n n e c t i o n , 

4 so t h a t none of t h e I n d u s t r i e . ^ have t h e b e n e f i t 

5 of r e c i p r o c a l s w i t c h i n g because t h e r e i s no 

6 interchc.nge t h e r e . 

7 We t h e n checked the j o i n t f a c i l i t y 

8 agreen.ents t o see i f perhaps some i n d u s t r i e s were 

9 c o v e r e d by an agreement where SP would s w i t c h our 

10 cars and d e l i v e r them t o us a t some" p o i n t b u t no 

11 such agreement e x i s t s and t h e r e are no i n d u s t r i e s 

12 t h a t have d i r e c t spurs from b o t h UP and SP. So 

13 t h e r e a r e no 2-to 1 customers a t Woodland. • I 

14 b e l i e v e t h e s i m i l a r e x p l a n a t i o n would a p p l y t o 

15 most o f these p o i n t s . 

16 Most of these are -- many of th e s e are 

17 p o i n t s where chere i s no r a i l t r a f f i c . I'm 

18 l o o k i n g a t t h e second t o the l a s t C i t y of 

19 I n d u s t r y , C a l i f o r n i a i s a p l a c e where t h e r e i s a 

20 l o t o f r a i l t r a f f i c . Again, t h e r e i s no p h y s i c a l 

21 t r a c k c o n n e c t i o n between UP and SP, no 

22 i n t e r c h a n g e t a k e s p l a c e , no j o i n t l y s e r v e d 

23 indus*-rlc;ri of any k i n d . 

24 Texarkana, b e l i e v e t h a t ' s an e r r o r . 

25 KCS s e r v e s Texarkana. I would be g l a d t o t a k e 

i ALDERSON REPORTING COMPANY, XNC 
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1 t h r o u g h i n t e r r o g a t o r y ? 

2 MR. ROACH: I t h i n k t h a t m i g h t be b e s t , 

3 t h e n everyone a . have our response on e.ch of 

4 th e s e i n an o r d e r l y f a s h i o n . 

5 BY MR. STONE: 

6 Q. Let me ask you a few q u e s t i o n s , though, 

7 ai.'Out your p r o t o c o l , Mr. P e t e r s o n . You j u s t 

8 i u i n t i o n e d w i t h r e s p e j t t o A u s t i n thac A u s t i n i s 

9 s e r v e d by a s h o r t l i n e t h a t connects w i t h SP b u t 

10 h a s n ' t o p e r a t e d f o r many y e a r s . Ha's t h e r e been a 

11 f o r m a l abivndonment of t h a t s h o r t l i n e ? 

12 A. I don't know whether t h e r e has b u t 

13 a c t u a l l y , t h e r e has been a t o t a l abandonment of 

14 s e r v i c e on t h a t shor' le because t h e -- I 

15 b e l i e v e because t h e s h o r t l i n e o p e r a t o r t h a t was. 

16 o p e r a t i n g i t under c o n t r a c t f o r t h e c i t y i s no 

17 l o n g e r d o i n g sc and t h e y ' r e e n d e a v o r i n g t o f i n d a 

18 new o p e r a t o r . 

19 Q. To y o u r knowledge, has t h e r e been an 

20 ICC-approved embargo on s e r v i c e on t h e l i n e ? 

2^ A. There has been i n e f f e c t an emba.rgo, 

22 w h e t h e r i t ' s been f o r m a l or i n f o r m a l , i n t h a t 

23 t h e r e has been no s e r v i c j e over the t r a c k . And of 

24 course t h e t r a c k i s impassable. But I don't know 

25 whether t h e r a i l r o a d has f i l e d a f o r m a l em.bargo 
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1 Gure about t h e e x a c t c h e m i c r l s . There a r e 

2 companies t h a t have I b e l i e v e Oi-:e p l a n t 

3 e x c l u s i v e l y s e r v e d by UP and a n o t h e r e x c l u s i v e l y 

4 s e r v e d by SP h v t I don't know i f t h e y produce the 

5 same p r o d u c t s . 

6 Q. On page 242 of your s t a t e m e n t , you 

7 s t a t e i n t h e f i r s t f u l l p a r a g r a p h , and a g a i n , i f 

8 y o u ' l l j u s t p e r m i t me, I ' l l r ead t h e f i r s t two 

9 sentences of t h a t p a r a g r a p h . "Another c o n s t r a i n t 

10 on UP/SP r e a l r a t e s i s e x p o r t by ta'nker. The 

11 U.S i s a s i g n i f i c a n t e x p o r t e r of c h e m i c a l s , and 

12 f o r g u l f coast p r o d u c e r s , the o p t i o n t o send 

13 t h e i . r p r o d u c t overseas p r o v i d e s a p o t e n t i a l 

14 response t o a r i s e i n r a i l r a t e s . " 

15 You don't p r o v i d e any examples h e r e , . 

16 Mr. P e t e r s o n , do you, of t h i s p o i n t ? 

17 A. I b e l i e v e we do i n t h e a p p e n d i x . 

18 Q. Do you r e c a l l o f f h a n d any examples i n 

19 which g u l f c o a s t c h e m i c a l producer.^ have 

20 responded t o h i g l e r r a i l r a t e s or t h r e a t e n e d a 

21 response t o h i g h e r ' - a i l r a t e s by s h i p p i n g t h e i r 

22 p r o d u c t overseas? 

23 MR. ROACH: I want t o s t a t e an 

24 o b j e c t i o n t o t h i s q u e s t i o n , as w e l l as b e l a t e d l y 

25 t o t h e p r i o r q u e s t i o n about which p l a n t s , which 
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' ^ X get t h a t t r a f f i c on t o r a i l . And I b e l i e v e t h a t 

2 p r o j e c t i s s t i l l i n t h e works. 

3 Q. Let r e ask you a q u e s t i o n g o i n g back t o 

4 t h e BN/Santa Fe s e t t l e m e n t agreement, which I 

5 know you t e s t i f i e d t h a t you were not d i r e c t l y 

6 i n v o l v e d i n b u t l e t me ask you t h i s . D i d anybody 

7 a t UP or BN/SF ever i n d i c a t e uo you t h a t BN/SF 

8 was not i n t e r e s t e d i n t r a c k a g e r i g h t s f r o m 

9 Houston t o B r o w n s v i l l e because of c a p i t a l budget 

10 l i m i t a t i o n s and t h a t BN/SF s u b j e c t e d t h a t UP 

11 i n s t e a d g i v e t h a t t o •- g i v e those t r a c k a g e 

12 r i g h t s t o Tex-Mex? 

13 A. I ' v e never heard of a n y t h i n g t o t h a t 

14 e f f e c t . 

' 15 Q. Now l e t me show you what w e ' l l mark as 

16 P e t e r s o n E x h i b i t 7. 

1 7 (Pe t e r s o n E x h i b i t No. 7 was 

18 marked f o r i d e n t i f i c a t i o n . ) 

19 BY MR. ALLEN: 

20 Q. Which i s , I b e l i e v e , from your work 

21 p a p e r s . And i t ' s Bates stamped market HC 

22 01-005599 t h r o u g h 005613 and i t ' s a s e r i e s of 

23 h a n d w r i t t e n n o t e s . And l e t me ask you, a r e these 

24 y o u r n o t e s o r do you know whose t h e y are? 

25 A. These are not my notes but I'm q u i t e 
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sure t h a t t h e y a r e t h e notes of a f e l l o w named 

John Ransom, R-a-n-s-o-m, and he's on our merger 

group and p a r t o f my s t a f f and has been w o r k i n g 

on merger s t j d i e s f o r almost as l o n g as I have. 

Q. Up a t t h e t o p , t h e i n i t i a l s A.E.R., 

does t h a t r i n g a b e l l ? Do you know what t h a t i s ? 

A. Yes. I h a t ' s Mr. A r v i d E. Roach, i i . 

Q. So a r e these Mr. Roach's notes? 

A. No . 

Q. Why would . i s i n i t i a l s b i ^ on t h e r e , do 

you know? 

A. P r o b a b l y f o r d i s c u s s i o n w i t h hiir. c r a 

copy g o i n g t o him. 

Q. The f i r s t page of t h i s , a r e these 

n o t e s , as f a r as you can t e l l , o f a d i s c u s s i o n , 

t h a t Mr. Ransom had w i t h you? 

A. W e l l , t h i s was g o i n g t o t a k e a w h i l e f o r 

me t o read t h r o u g h t h i s b ut I t h i n k g e n e r a l l y 

t h ese a r e n o t e s o f h i s d i s c u s s i o n s w i t h t h e 

b u s i n e s s u n i t s as p a r t - f our p r o c e s s f o r 

d e v e l o p i n g t h e new m a r k e t i n g oppo . - t u n i t i e s 

s e c t i o n of our t r a f f i c d i v ^ r c i o n s t u d y . 

Q. W e l l , I don't want t o t a k e a l o t of 

tim e a s k i n g you about notes the a r e n o t you r s 

but on t h e f i r s t page i n the second l i n e , i t 
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1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e D o c k e t No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

• 5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SC 'HERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 W a s h i n g t o n , D.C. 

' 13 F r i d a y , May 10, 19 96 

14 D e p o s i t i o n o f MATTHEW K. ROSE, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

16 f o r t h e P a r t i e s i n t h e a b o v e - e n t i 1 1 e d m a t t e r , 

17 p u r s u a n t t o a g r e e m e n t , t h e w i t n e s s b e i n g d u l y 

18 s w o r n by FERNITA R. FINKLEY, k?R, a N o t a r y P u b l i c 

19 i n and f o r t h e D i s t r i c t o f C o l u m b i a , t a k e n a t t h e 

20 o f f i c e s o f Mayer, Brown & P l a t t , 2000 

21 P e n n s y l v a n i a Avenue, N.W., W a s h i n g t o n , D.C., 

22 20006-1882, at 9:10 a.m., Friday, May 10, 19^S, 

23 and t h e p r o c e e d i n g s b e i n g t a k e n down by S t e n o t y p e 

24 by FERNITA R. FINKLEY, RPR, and t r a n s c r i b e d u n d e r 

25 h e r d i r e c t i o n . 
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1 d e t e r m i n a t i o n y e t as t o whet.her i t w i l l do -- i t 

2 w i l l p r o v i d e s e r v i c e t h r o u g h r e c i p r o c a l s w i t c h i n g 

3 or t h r o u g h t h i r d - p a r t y s w i t c h i n g s e r v i c e o r 

4 t h r o u g h even d i r e c t access? 

5 MR. WEICHER: Are you -- excuse me. 

6 Are you t a l k i n g i n g e n e r a l or i n s p e c i f i c o r --

7 BY MR. MOLM: 

8 Q. W e l l , i n your d i s c u s s i o n s w i t h t h e s e 

9 s h i p p e r s , have you i d e n t i f i e d t he way i n w h i c h 

10 s e r v i c e w i l l be p r o v i d e d ? 

11 A. We have -- e v e r y p l a n t s i t e i s r e a l l y a 

12 d i f f e r e n t l o c a t i o n , a d i f f e r e n t t y p e o f 

13 s i t u a t i o n , and t o g i v e you a f o r i n s t a n c e , we 

.^'^^ 14 have had v e r y i n t e n s e n e g o t i a t i o n s w i t h Exxon 

15 down on t h e Daytcn s u t , Baytown, and we have 

•̂ 16 d e v e l o p e d a p l a n t h a t we f e e l would b e s t s e r v e 

17 t h a t p l a n t . 

18 Once t h e merger -- i f t h e merger i s 

19 approved, t h e n we w i l l g et w i t h t he Union 

20 P a c i f i c / S o u t h e r n P a c i f i c and implement t h a t t y p e 

21 o f arrangement, but what -- t h e ty p e o f 

22 arrangement t h a t we do, e i t h e r d i r e c t access, may 

23 not be t h e s p e c i f i c t y p e o f arrangement t h a t we 

24 do a t a d i f f e r e n t p l a n t . I t w i l l be a 

25 c o m b i n a t i o n o f t h i r d - p a r y , d i r e c t access, and 
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1 r e c i p r o c a l s w i t c h i n g . 

2 Q. At t h e Exxon p l a n t ? 

3 A. No, a t a l l of the d i f f e r e n t p l a n t s . 

4 Q. S p e c i f i c a l l y , what a t the Exxon p l a n t 

5 are you p l a n n i n g t o do? 

6 A. At the Exxon p l a n t we would l i k e t o see 

7 a t h i r d - p a r t y s w i c c l i i n g s e r v i c e put i n t h e r e , and 

8 t h a t o b v i o u s l y w i l l be something t h a t w i l l have 

9 t o be n e g o t i a t e d w i t h t he UP/SP, t h a t t h o s e l o a d s 

10 would be brou g h t up t o the Daytc:)n 

11 s t o r a g e - i n - t r a n s i t y a r d and, t h e n we would t a k e 

12 them from t h e r e on. 

13 Q. And what i s the r e a s o n i n g b e h i n d y o u r 

14 p r e f e r e n c e f o r t h i r d - p a r t y s w i t c h i n g ? 

15 A. We b e l i e v e t h a t th..t Dayton sub i s 

16 f a i r l y congested, and i n s t e a d of h a v i n g two 

17 l o c o m o t i v e s , two r a i l r o a d s down t h e r e s w i t c h i n g 

18 t h e same p l a n t , wc f e e l l i k e i t w i l l be a more 

19 e f f i c i e n t and lo'v\/er - c o s t o p t i o n t o have o n l y one 

20 r a i l r o a d out t h e r e . 

21 Q. And t h a t would be t h i s t h i r d - p a r t y 

22 c a r r i e r ? 

23 A. C o r r e c t . 

24 Q. And who woula pay f o r the s e r v i c e 

25 r e n d r e d by t i . ^ t h i r d - p a r t y c a r r i e r ? 
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1 s i t u a t i o n and we w i l l u n d e r s t a n d the customer 

-̂ 2 r e q u i r e m e n t s , u n d e r s t a n d what the p h y s i c a l p l a n ; 

3 c a p a b i l i t i e s a r e , and then make a d e t e r m i n a t i o n 

4 which would be t h e -- p r o v i d e the most optimum 

5 s e r v i c e . 

6 Q. When you s a i d t h a t you w i l l co e t o an 

7 agreement w i t h Union P a c i f i c somewhere down the 

8 roa d or sometime i n the f u t u r e , when do you 

9 a n t i c i p a t e t h a t o c c u r r i n g ? 

10 A. W e l l , we would t h i n k t h a t r i g h t a f t e r 

11 the -- i f the merger i s t o be completed, i.hat 

12 r i g h t a f t e r t h e merger i s c t m p l e t e d t h a t we would 

13 t h e n get t o g e t h e r w i t h them and f i n a l i z e how we 

/f - ^ ^ 14 view each of th e s e p l a n t s b e i n g p r o v i d e d t h e 

• •-' 15 l o c a l s e r v i c e t h a t i t w i l l r e q u i r e . 

16 Q. But you have t a l k e d t o t h e s h i p p e r i n 

17 t h i s case? L e t ' s s t a y w i t h Exxon f o r a moment. 

18 A. Yes, w e h a v e . 

19 Q. Have t h e y expressed a p r e f e r e n c e about 

20 how t h e y would l i k e s e r v i c e p r o v i d e d i n t o t h e i r 

21 f a c i l i t y ? 

22 A. They -- t o c l a r i f y , tl.e Exxon f a c i l i t y 

23 i s a c t u a l l y s w i t c h e d by a t h i r d - p a r t y c a r r i e r 

24 a l r e a d y , so t h a t w i l l c o n t i n u e on. I t ' s s i m p l y 

25 p r o - v i d i n g t h e l i n e h a u l from t h e Exxon p l a n t 
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1 d e s t i n a t i o n r e c e i v e r -- t h n t ' s why we c a l l i t 

2 s t o r a g e - i n - t r a n s i t -- and a t some p o i n t i n t i m e , 

3 t h e n a ." i n a l o r d e r w i l l come i n f o r t h a t l o a d of 

4 p l a s t i c s , , ana i t w i l l t hen move out o f t h a t 

5 s c o r a g e - i n - t r a n s i t y a r d . 

6 Q. Does Exxon lease a l l o f t h e c a p a c i t y o r 

7 most o f the c a p a c i t y at t h a t t r a n s i t yard? 

8 A. I t ' s my u n d e r s t a n d i n g t h a t t h e 

9 s h i p p e r s , which Exxon i s one o f them, does not 

10 l e a s e t h a t p r o p e r t y , t h a t i t i s a c t u a l l y l e a s e d 

11 by Southern P a c i f i c r a i l r o a d , i n t h i s case we're 

12 t a l k i n g about, t h e Dayton s t o r a g e - i n - t r a n s i t 

13 y a r d . 

14 Q. What amount of t h e 30 t o 40,000 

15 a d d i t i o n a l c a r l o a d s t h a t w i l l be open t c BN/Santa 

16 Fe r e s u l t f r o m t h e o r i g i n a l BN/SF UP s e t t l e m e n t 

17 agreement? 

18 A. We b e l i e v e t h a t i n t h a t range o f 30 '̂ o 

19 40,000 c a r l o a d s t h a t t h a t was t h e r a s u l t o f t h e 

20 o r i . j i n a l s e t t l e m e n t agreement. 

21 Q. So w i t h r e g a r d t o t h i s s p e c i f i c p l a n t , 

22 t h e CMA agreement d i d not add any c a r l o a d s ? 

23 A. What t h e CMA p l a n d i d was a c c e l e r a t e 

24 t h e o p p o r t u n i t y t o handle those c a r l o a d s . 

25 Q. What do you mean by the words 

AT 
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1 a c c e l e r a t e t h e o p p o r t u n i t y ? 

" ^ 2 A. T y p i c a l l y i n t h i s l i n e o f b u s i n e s s 

3 r a i l r o a d s and s h i p p e r s make c o n t r a c t s f o r some 

4 p e r i o d o f t i m e , t y p i c a l l y two y e a r s , sometimes as 

5 f a r out as t h r e e y e a r s . And so w i t h o u t t h e CMA 

6 agreement, some o f the -- i t would have been au 

7 i s s u e o f t i m i n g t h a t these c o n t r a c t s are always 

8 coming up f o r e x p i r a t i o n d u r i n g t h e i r p e r i o d . 

9 W i t h t h e CMA agreement, we w i l l have access t o 

10 more of t h e f r e i g h t sooner r a t h e r chan w a i t i n g 

11 u n t i l t h e c o n t r a c t s e x p i r e t h r o u g h t h e i r normal 

12 p e r i o d s o f t i m e . 

13 Q. C o r r e c t me i f I'm wrong, b u t I t h o u g h t 

^̂  14 t h e CMA agreement opened up c o n t r a c t s , i f you 

15 w i l l , f o r t h o s e s h i p p e r s who had s i g n e d 

16 agreements i n a n t i c i p a t i o n o f the Union P a c i f i c 

17 and S o u t h e r n P a c i f i c merger? 

18 A. I agree w i t h your f i r s t p a r t . I don't 

19 agree w i t h y o u r second p a r t . The CMA agreement 

20 opens up c o n t r a c t s f o r s h i p p e r s t h a t are s h i p p i n g 

21 out of t h i s l o c a t i o n . The p a r t you s a i d abcut i n 

22 a n t i c i p a t i o n , t h a t s h i p p e r s were s i g n i n g up 

23 agreements i n a n t i c i p a t i o n of the merger, I don't 

24 know a n y t h i n g about t h a t . 

25 Q. You have rev i e w e d t h e CMA agreement? 

ALDERSON REPORTING COMP.ANY, INC. 
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1 n e g o t i a t i n g w i t h CMA. I don't t h i n k he was. 

2 Q. So a g a i n , i t ' s those doggone l a w y e r s . 

3 On t h e next -- or t h e l a s t p a r a g r a p h on t h a t page 

4 you s t a t e t h a t . We a n t i c i p a t e our c o m p e t i t i v e 

5 p r i c e i n s e r v i c e c a p a b i l i t i e s t o be s u f f i c i e n t 

6 f o r BN/SF t o c a p t u r e a t l e a s t 25 p e r c e n t and up 

7 t o 50 p e r c e n t over t i m e . 

8 What i s i t about c o m p e t i t i o n t h a t 

9 a f f e c t s t h e p r i c e ? 

10 A. I don't u n d e r s t a n d y o u r q u e s t i o n . 
"s 

11 Q. How does c o m p e t i t i o n come i n t o p l a y i"^. 

12 d e t e r m i n i n g an a p p r o p r i a t e p r i c e l e v e l ? 

13 A. W e l l , what we're s e e i n g here i s t h a t 

14 when we n e g o t i a t e w i t h a s h i p p e r a t a p l a n t 3 i t e , 

15 t h a t we are now g o i n g t o have access f o r t h e 

16 f i r s t t i m e . We have t o n e g o t i a t e on two l e v e l s . 

17 One i s t h e s e r v i c e package t h a t would move a 

18 c a r l o a d f r o m p o i n t A t o p o i n t B and t h e p r i c e 

19 t h a t we can charge t o do t h a t , and t h a t ' s a l l 

20 we're s a y i n g , t h a t b o t h of t h o s e have t o be 

21 a g r e e a b l e t o t h e customer. 

22 Q. Does c o m p e t i t i o n p l a y a f a c t o r i n 

23 d e t e r m i n i n g t h e p r i c e l e v e l ? 

24 A. Yes. A l l c o m p e t i t i o n o f -- whether i t 

25 be what y o u r t r u c k c o m p e t i t i o n i s g o i n g t o be. 
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s 1 what the water barge c o m p e t i t i o n i s g o i n g t o be. 

) 2 what your o t h e r r a i l c o m p e t i t o r s ' c o m p e t i t i o n i s 

3 g o i n g t o be, what t h e i n t e r m o d a l o n t i o n i s g o i n g 

4 t o be. A l l of those market f a c t o r s e v e n t u a l l y 

5 s e t what we r e f e r t o as a market p r i c e . 

6 Q. Have you d i s c u s s e d w i t h any p a r t i c u l a r 

7 s h i p p e r the s e r v i c e and p r i c i n g arrangements t h a t 

8 you would be w i l l i n g t o n e g o t i a t e ? 

9 A . Ye s, we have. 

10 Q. Has any s h i p p e r i n d i c a t e d t h a t he mi g h t 

11 be concerned about your a b i l i t y t o p r o v i d e 

12 r e s p o n s i v e l i n e h a u l s e r v i c e i n l i g h t o f t h e f a c t 

13 t h a t you w i l l be o p e r a t i n g p u r s u a n t t o a t r a c k a g e 

14 r i g h t s agreement? 

••-
15 A. Could you d e f i n e t h e word r e s p o n s i v e . 

16 Q. Has any s h i p p e r i n d i c a t e d -- r a i s e d 

17 t h a t as an i s s u e , how are you g o i n g t o p r o v i d e 

18 the s e r v i c e over a l i n e t h a t you're o p e r a t i n g 

19 o v e r under a t . ackage r i g h t s agreement? 

20 A. I t h i n k t h e r e ' s been a number o f 

21 s h i p p e r s t h a t have expressed t h a t c o n c e r n , and t o 

22 r e p l y t o t h a t , we have had a nutr er o f s..ippers 

23 i n t o our F o r t Worth o f f i c e over the l a s t r e v e r a l 

24 months. We're d o i n g i t a g a i n next week where 

25 we're e x p l a i n i n g t o them e x a c t l y how we o p e r a t e 

... . J ALDERSON REPORTING COMPANY, INC. 
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. A. Yes. 

Q. And am I c o r r e c t t h a t vou have t o have 

emergency response p l a n s i n pla c e ? 

A. Yes, we do. 

Q. Do you have any concern? about t h -

q u a l i t y of t h e Southern P a c i f i c t r a c k where you 

mig h t be h u r d l i n g hazardous commodities? 

A. I z,ai n o t f a m i l i a r w i t h t he c o n d i t i o n of 

th e Southern P a c i f i c t r a c k t n . t w i l l be h a n d l i n g 

hazardous commodities over at -- r i g h t now. 
Q. Someone i s at B u r l i n g t o n " N o r t h e r n / S a n t a 

Fe , I pres."Tie? 

A. someone i s f a m i l i a r w i t h t h a t , yes. As 

we're .naking our i n s p e c t i o n t r i p s , -hey're 

u n d e r s t a n d i n g t h a t . 

Q. Have you heard a n y t h i n g f r o m those 

p e o p l e who are i n s p e c t i n g the t r a c k about t h e 

q u a l i t y of the Southern P a c i f i c t r a c k ? 

A. Only t h a t i t meets FRA s t a n d a r d s . I f 

i t d i d n ' t , we w o u l d n ' t -- Southern P a c i f i c would 

n o t be o p e r a t i n g on i t . 

Q. L e t ' s go back t o h i s t o r i c margins f o r a 

m i n u t e . When you i n t r o d u c e a v i g o r o u s , t o u g h 

c o m p e t i t o r l i k e BN/Santa Fe t o c a p t u r e t h i s 

b u s i n e s s , w i l l t h a t have a tendency t o d r i v e t h e 
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(202)289-2260 (80r) FOR DEPO 

1111 Mth ST., N.W., 4fh FLOOR ' WASHINGTON, O.C. 20005 
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t 

1 p r i c e down? 

A. I t depends on what the p r i c e i s now 

3 compared t o what t h e market r a t e s h o u l d be. 

4 Q. Excuse me. What do you mean by t h a t ? 

5 A. W e l l , B u r l i n g t o n N o r t i i e r n / S a n t a Fe i s 

6 g o i n g t o p r i c e t o what t h e market r a t e o r market 

7 p r i c e s h o u l d be. I don't know what S o u t h e r n 

8 P a c i f i c or Union P a c i f i c i s c u r r e n t l y c h a r g i n g 

9 those s h i p p e r s , so I c o u l d n ' t comment on whether 

10 or not th.e p r i c e s w i l l go down c r t h e y ' l l go up. 

11 I t ' s -- r j u s t -- we don't -- I don't know. 

12 Q. How do you assess o r " e s t o r v e r i f y t h e 

13 market r a t e ? I s t h a t t h e r a t e s you cha-^ge o t h e r 

14 s h i p p e r s t h a t are s i m i l a r l y s i t u a t e d ? 

15 A. That's one o f them, one o f t h e ways. 

16 The o t h e r ways are t o u n d e r s t a n d what t h e 

17 a l t e r n a t i v e means o f t r a n s p o r t a t i o n a r e , whether 

18 i t be w a t e r , i n t e r m o d a l , t r u c k , t r a n s l o a d . The 

1 9 o t h e r way t o t e s t i _ i s t o -- see, once you 

20 submit a p r i c e t o a s h i p p e r , and i f he t e l l s you. 

21 you don't g e t the b u s i n e s s --

22 Q. B i d t o o high? 

:'3 A. B i d t o o h i g h . That's the market. 

24 Q. Oops. How l o n g have you had e x p e r i e n c e 

25 i n w o r k i n g i n t h e c h e m i c a l and p l a s t i c s area? I s 
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1 . Q. But at any one l o c a t i o n , a p r o d u c e r 

2 t h a t p r o v i d e s the same p r o d u c t as a n o t h e r 

3 p r o d u c e r , h i s p r i c e s f o r t r a n s p o r t a t i o n s e r v i c e 

4 may be hig h e r or lower t h a n t h e next guy? 

5 A. I t c o u l d be, but a g a i n , i f t h e market 

6 i s v e r y f a r out of bounds, you won't a l l o w t h a t 

7 p l a n t o r t h a t producer t o be ab l e t o be 

8 s u c c e s s f u l i n s e l l i n g h i s p r o d u c t . So t h a t i s 

9 one element a g a i n of how the market p r i c e i s 

10 e s t a b l i s h e d . 

11 Q. So t h a t ' s a n o t h e r factor'^'you c o n s i d e r , 

12 i s whether t h e producer w i l l be a b l e t o s e l l t o 

13 h i s customero? 

14 A. One of t h e -)ieces i s t o u n d e r s t a n d what 

15 c o s t o f t r a n s p o r t a t i o n i s t o t h a t p r o d u c t g o i n g 

16 t o what market, and we w i l l l o o k a t s p e c i f i c 

17 markets t o m.ake sure t h a t we w i l l — t h a t our 

19 p l a n t -- t h a t t h a t p l a n t t h a t we serve i s a b l e t o 

19 c o n t i n u e t o grow and f l o u r i s h i n h i s mar k e t . 

20 Q. W e l l , i f the pr o d u c e r can d e m o n s t r a t e 

21 t o you t h a t he i s o p e r a t i n g on v e r y t h i n m a r g i n s , 

22 t h a t p l a y s i n t o your c a l c u l a t i o n of what t h e 

23 mark'-., p r i c e s h o u l d be. does i t not? 

24 A. What p l a y s i r . a g a i n i s what t h e 

25 c o m p e t i t i v e t r a n s p o r t a t i o n -- what our 
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1 c o m p e t i t o r s are c h a r g i n g , what t h e a l t e r n a t i v e 

f 2 modes of t r a n s p o r t a t i o n a r e , whether i t be water 

3 barge, c l t e r n a t i v e r a i l t r u c k , i n t e r m o d a l , where 

4 i t i s t h a t we are t r y i n g t o p r i c e s p e c i f i c 

5 equipment t o and fro m . So t h e r e are ? number of 

6 d i f f e r e n t i s s u e s t h a t we l o o k a t ; depends on 

7 whether or not t h e equipment t h a t i s b e i n g 

8 p r o v i d e d i s r a i 1 road-owned or owned by t h e 

9 s h i p p e r . So t h e r e ' s a number o f d i f f e r e n t i s s u e s 

10 t h a t a r e l o o k e d a t . 

11 Q. I b e l i e v e as -- w e l l , I ' d l i k e t o show 

12 you -- I b e l i e v e t h i s was a work paper of b o t h 

13 Mr. Rose and Mr. I c e . 

14 MR. WEICHER: I r e c o g n i z e h i s work 

15 paper o f Mr. Rose. I'm not d i s p u t i n g what you're 

16 s a y i n g . 

17 BY MR. MOLM: 

18 Q. Do you r e c o g n i z e t h i s ? 

19 A. Yes. 

20 Q. Could your co u n s e l p r o v i d e a copy o f i t 

21 t o you? 

22 MR. WEICHER: ^'ou want us t o t i n d 

23 a n o t h e r one. J a s t a moment. 

24 MR. MOLM- These d e p o s i t i o n s a r e 

25 r u n n i n g r i g h t ^ t o p o f each o t h e r . 
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we're g o i n g t o o p e r a t e , where we're g o i n g t o base 

crews, how many l o c o m o t i v e s we're g o i n g t o need, 

t h i n g s l i k e t h a t , t h e n the p l a n w i l l change as 

new customers come on, new s e r v i c e s are o f f e r e d , 

t h i n g s of t h i s n a t u r e . 

Q. Going back one more time t o t h i s 

E x e c u t i v e Summary -- j u s t h o l d t h a t t h e r e -- b u t 

the E x e c u t i v e Summary here, t he bottom o f page 3 

and the top of page 4, i t s t a t e s EN/SF i s t a k i n g 

d e l i v e r y of 87 new l o c o m o t i v e s i n 1996 a t o c o s t 

of o -er 135 m i l l i o n . N. 

When were -.hose l o c o m o t i v e s o r d e r e d ? 

A. I don't know, I assume i n l a t e '95. 

The second p i e c e o f t h a t , t h a t we w i l l be s e e k i n g 

board a p p r o v a l t o a c q u i r e an a d d i t i o n a l 150 

l o c o m o t i v e s , we have done t h a t and we have p l a c e d 

o r d e r s f o r t h o s e . 

Q. Now, was 150 new l o c o m o t i v e s o r d e r e d 

s p e c i f i c a l l y f o r t h e purpose o f the BN/SF 

s e t t l e m e n t agreement w i t h UP/SP? 

A. No, not s p e c i f i c a l l y f o r , b u t 

u n d e r s t a n d i n g t h a t we're t a k i n g on an a d d i t i o n a l 

4,000 m i l e s o f t r a c k a g e r i g h t s , t h a t was one o f 

the j u s t i f i c a t i o n s f o r t h a t . 

Q. Was t h a t a l s o a j u s t i f i c a t i o n w i t h 
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1 r e s p e c t t o t h e 87 l o c o m o t i v e s ? 

2 A. These a r e n ' t sequenced. They're not 

3 a d d i t i v e , and t o t h i s p o i n t , u n t i l we complete 

4 our n e g o t i a t i o n w i t h the customers, we don't know 

5 e x a c t l y t h e s p e c i f i c number of l o c o m o t i v e s t h a t 

€ w i l l be r e q u i r e d . What we are d e m o n s t r a t i n g here 

7 i s t h a t t h e r e c o n t i n u e s t o be enormous i n v e s t m e n t 

8 put i n t o B u r l i n g t o n N o r t h e r n / S a n t a Fe. 

9 We w i l l have a r e c o r d c a p i t a l 

10 i n v e s t m e n t t h i s year of a p p r o x i m a t e l y $1.9 

11 b i l l i o n , and i t ' s a d e m o n s t r a t i o n t h a t as we have 

12 done w i t h — t h e way we have grown our companies, 

13 f o r m e r BN and fo r m e r Santa Fe, j o i n t l y over t h e 

14 l a s t f i v e o r t e n y e a r s , t h a t as b u s i n e s s 

15 o p p o r t u n i t i e s a r i s e t h a t we meet customer 

16 commitments i n terms of s e r v i c e and r a t e , t h a t we 

17 have t h e c a p i t a l t o i n v e s t i n l o c o m o t i v e s and 

18 t h a t we w i l l do t h a t , and we are i n advance 

19 p u t t i n g a d d i t i o n a l l o c o m o t i v e s i n t h e f l e e t t o be 

20 a b l e t o h a n d l e o p p o r t u n i t i e s . 

21 Q. I j u s t need some e x p l a n a t i o n o f t h e 

22 l a t t e r p a r t o f t h i s document s t a r t i n g a t page 

23 9997 t h r o u g h t h e end, I b e l i e v e . I f you go t o 

24 t h e page d e s i g n a t e d as 9998, I see t h e f i r s t 

25 l i s t . What do you c a l l i t , s o r t of a schedule 
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1 . Q. When you say covenants, what do you 

j 2 mean? 

3 A. W e l l , l i k e t h e r e c i p r o c a l s w i t c h 

4 agreement, t h a t would be under t h e j o i n t 

5 f a c i l i t i e s agreement. We have -- t h r o u g h t h e CMA 

6 agreement, we have reached agreement, t h e UP/SP 

7 has reached agreement w i t h t h e CMA t h a t g i v e s a 

8 cap of how much a r e c i p s w i t c h charge would go 

9 f o r , but t h o i e n e g o t i a t i o n s a r e ong o i n g because 

10 what t h e CMA agreement d i d was p u t a l i m i t on i t , 

11 i f you w i l l , and t h r o u g h the j o i n t "^f ac i 1 i t i e s 

12 agreement we w i l l c o n t i n u e t o n e g o t i a t e w i t h 

13 UP/SP t o n e g o t i a t e t h a t r a t e . Same t h i n g w i t h 

14 t h e haulage r a c e . 

15 ' Q. I n f a c t , I b e l i e v e t h e l e v e l o f t h e 

'16 s w i t c h charge i s s t i l l b e i n g n e g o t i a t e d ? 

17 A. That's e x a c t l y what I'm r e f e r r i n g t o . 

18 Q. You have not agreed t o t h e cap l e v e l 

19 e s t a b l i s h e d by CMA? 

20 A. I t ' s my u n d e r s t a n d i n g t h a t we've agreed 

21 t o t h e cap l e v e l . We have not agreed t o t h e --

22 Q. P r e c i s e l e v e l ? 

23 A. To t h e p r e c i s e l e v e l . 

24 Q. Next l i n e I want t o ask you about i s 

25 27, where i t r e a d s : Permanent t r a c k a g e r i g h t s . 
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Q. Was t h a t cap r e s o l v e d on 3/22? 

A. No, i t was not e i t h e r . I t was r e s o l v e d 

t h r o u g h t h e CMA s e t t l e m e n t . 

Q. So when was the cap r e s o l v e d ? 

A. Whatever the date of t h e CMA s e t t l e m e n t 

agreement was. 

Q. But you had t h a t as an i s s u e on t h e 

t a b l e i n i m p l e m e n t i n g t h i s ? 

A.. Yes. 

Q. D i d you have communications w i t h CMA 

about t h e cap l e v e l you would be w i l l i n g t o 

accept? 

A. I d i d not ha-/e d i r e c t communications 

w i t h CMA c o n c e r n i n g t h a t , no, and I don't know 

how t h a t communication t o o k p l a c e . I t was from 

my p e r c e p t i o n more of a UP/SP n e g o t i a t i o n w i t h 

CMA aud t h e n b r o u g h t back t o us f o r a p p r o v a l , i f 

you w i l l . 

Q. Dc you know t h a t SP d i d n ' t s i g n t h e CMA 

agreement ? 
A. No, I do not 

Q. Would i t s u r p r i s e you i f o n l y UP s i g n e d 

t h e agroement? 

A. I hadn't t h o u g h t t h r o u g h who's a c t u a l l y 

n e g o t i a t i n g t h i s . I assumed t h a t e v e r y t h i n g i s 
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1 serves a l l these f a c i l i t i e s on the PTRA and t h e 

2 TCT, so we come i n and connect two r a i l r o a d s , 

3 PTRA r a i l r o a d s , and t h e n t h e y serve a l l t h e s e 

4 p l a n t s . 

5 Q. But t h e t r a c k a g e t h a t connects t o t h e 

€ PT1A t r a c k s i s owned by BN/Santa Fe, c o r r e c t ? 

7 A. The i n i t i a l t r a c k out of Houston, yes, 

8 t h a t ' s c o r r e c t . 

9 Q. And so of t h e 90,000 c a r l o a d s o f 

10 t r a f f i c t h a t i s c u r r e n t l y a v a i l a b l e t o BN/SF, do 

11 I c o r r e c t l y u n d e r s t a n d y o u r testim.ony t o be t h a t 

12 BN/Santa Fe's c u r r e n t market share o f t h a t 

13 t r a f f i c i s a p p r o x i m a t e l y 50 p e r c e n t ? 

14 A. Yes, a p p r o x i m a t e l y . 

15 Q. And t h a t BN/Santa Fe does not serve any 

16 o f t h a t t r a f f i c over t r a c k a g e r i g h t s ? 

17 A. No, t h a t would n o t be t r u e because we 

18 do s e r v e -- we r u n over -- t r a c k a g e r i g h t s o v e r 

19 a l l p a r t s o f our r a i l r o a d and so t h e r e a r e l o a d s 

20 t h a t o r i g i n a t e on the PTRA, hook i n t o BN/Santa Fe 

21 d i r e c t - o w n e d t r a c k and t h e n on down t h e r o a d , go 

22 a c r o s s t r a c k a g e r i g h t s . 

23 Q. So over some p o r t i o n of t h e r o u t e t h e y 

24 may r u n over t r a c k a g e r i g h t s ? 

25 A. C o r r e c t . 
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1 . Q. But t h e y do not run over t r a c k a g e 

( ^ 2 r i g h t s over t h e e n t i r e r o u t e ? 

3 A. C o r r e c t . 

4 Q. T u r n i n g back t o the work paper e n t i t l e d 

5 G u l f Coast Overview, UP/SP and BN/SF 

€ I m p l e m e n t a t i o n Plan Phase I , i f y o u r c o u n s e l 

7 c o u l d put a cop-/ i n f r o n t o f you,, t u r n i f ycu 

8 would t o page 09993. I n the middl e p a r a g r a p h , 

9 t h i r d l i n e , t h e r e ' s a s t a t e r e n t : As shown i n the 

10 t a b l e above, the i n i t i a l p r o j e c t i o n s f o r t r a f f i c 

11 t o be g e n e r a t e d t o t a l a p p r o x i m a c e l y 12,000 c a r s 

12 f o r the f i r s t annual p e r i o d of o p e r a t i o n s . Do 

13 you see t h a t s t a t e m e n t ? 

14 A. Yes. 

0^ 15 • Q. Where i s the t a b l e t o which t h i s 

, 16 document r e f e r s a t t h a t p o i n t ? 

17 A. I assume i t ' s back t o t h e t a b l e t h a t we 

18 j u s t l o o k e d a t a minute ago. 

19 Q. That v o u l d be t h e t a b l e a t page 24563? 

20 A. Yes, yes, b ut a g a i n , I want t o 

21 r e i t e r a t e t h i s i s d a t e d s i n c e the CMA agreement. 

22 MR. KC.-ASKY: I have no f u r t h e r 

23 q u e s t i o n s . Thank you. 

24 EXAMINATION BY COUNSEL FOR THE 

25 SOCIETY OF THE PLASTICS INDUSTRY, INC. 
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1 . A. P r e d o m i n a n t l y , yes. 

' 1 2 Q. Do a l l p l a s t i c s t r a f f i c go i n t o 

3 s t o r a g e ? 

4 A. No . 

5 Q. How i s i t det e r m i n e d what goes i n t o 

€ s t o r a g e and what g e t s shipped t o t h e customer? 

7 A. How good business i s . 

8 Q. What's t h e r e l a t i o n s h i p between how 

9 good b u s i n e s s i s and whether the c a r s go t o 

10 s t o r a g e o r go t o a customer l o c a t i o n s ? 

11 A. W e l l , p r e f e r a b l y t h e p l a s t i c s 

12 customers, i f t h e y haven't -- I mean i f t h e y have 

13 an ^ r d e r , i t ' s g o i n g t o come out o f t h e f a c i l i t y 

14 and go d i r e c t l y t o the d e s t i n a t i o n , b u t w i t h t he 

15 c y c l i c a l n e s s o f t h e i n d u s t r y i t tends t o -- t h e 

16 demand l e v e l s go up and down, so t h e y use t h i s 

17 s t o r a g e - i n - t r a n s i t y a r d as t h e i r i n v e n t o r y 

18 stag-i^g f a c i l i t y , b u t I gaess -- I haven't had 

19 t h e s p e c i f i c c o n v e r s a t i o n w i t h some o f your 

20 c l i e n t s , b u t I assume t h a t t h e y would r a t h e r 

21 e v e r y t h i n g come out of the p l a n t and go d i r e c t t o 

22 t h e i r end customer i f t h e y can p r o v i d e , match 

23 t h a t demand c y c l e up. 

24 Q. I s t h a t ever a r e a l i s t i c s i t u a t i o n i n 

25 the p l a s t i c s i n d u s t r y , that a l l product be 
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1 shipped d i r e c t l y t o customer? 

2 A. My p e r s o n a l o p i n i o n , T don't t h i n k so, 

3 the c h a r a c t e r i s t i c s of the i n d u s t r y . 

4 Q. I s t h a t because t h e i n d u s t r - y 

5 manufactures on a c y c l e b a s i s on p a r t i c u l a r 

€ c h a r a c t e r i s t i c s of p r o d u c t and t h e y may be 

7 m a n u f a c t u r i n g t o d a y f o r meeting a n t i c i p a t e d 

8 customer r e q u i r e m e n t s s i x months f r o m now b e f o r e 

9 we s w i t c h t o a d i f f e r e n t p r o d u c t c o m p o s i t i o n ? 

10 A. That, as w e l l as t h e demand f o r 

11 p l a s t i c s goes up and down q u i t e a b i t , and 

12 i n s t e a d of t a k i n g a p l a n t down whrn t i m e s a re 

13 slow t h e y c o n t i n u e t o produce and t h e y p u t what 

14 doesn't get s h i p p e d t o customers i n t h e 

15 s t o r a g e - i n - t r a n s i t y a r d s . 

16 Q. So t h e r e q u i r e m e n t f o r 

17 s t o r a g e - i n - t r a n s i t v a r i e s , depending upon 

18 i n d u s t r y c y c l e ; i s t h a t c o r r e c t ? 

19 A. Yes. 

20 Q. L e t me s t a r t a g a i n . D i s c u s s i n g w i t h 

21 Mr. Molm about t h e o p t i o n t o use a t h i r d - p a r t y 

22 s w i t c h e r o r t o u t i l i z e r e c i p r o c a l s w i t c h i n g f r o m 

23 t h e UP/SP, and you r e f e r r e d t o t h a t s p e c i f i c a l l y 

24 i n terms of moving, I b e l i e v e , Exxon t o Dayton; 

25 i s t h a t c o r r e c t ? 
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1 . A. There's t h a t pv../tential i f you l i k e . 

2 For i n s t a n c e , i n F o r t Worth when we began t o ope.n 

3 up our o p e r a t i o n i n F o r t Worth as a s t o r a g e y a r d , 

4 F o r t Worth i s k i n d of a c r o s s r o a d s of d i r e c t i o n s 

5 out of Houston, so i t woul d n ' t be b a c k t r a c k i n g , 

€ i t would be more -- t h e r e ' s g o i n g t o be more 

7 m i l e s i n v o l v e d w i t h the shipment. Bwc t y p i c a l l y 

8 i f a p l a n t s i t e was on the Dayton sub and t h e y 

9 j u s t d i d n ' t know where these l o a d s were g o i n g t o 

10 go, d e s t i n e d , we would want t o keep t h o s e as 

11 c l o s e t o home as p o s s i b l e . ^ 

12 Q. Would the l o c a t i o n f o r s t o r a g e a l s o be 

13 a r e l e v a n t f a c t o r i n d e t e r m i n i n g whether o r not 

14 you would use the t r a c k a g e r i g h t s w i t h r e g a r d t o 

15 c a r s d e s t i n e d t o the e a s t e r n gateways? 

16 A. Yes, i t would. For i n s t a n c e , we 

17 w o u l d n ' t s t o r e c a r s i r F o r t Worth and use t h e 

18 t r a c k a g e r i g h t s o ut of Houston. We would s t o r e 

19 c a r s i n Dayton and use t h e t r a c k a g e r i g h t s o ut of 

20 Houston. 

21 Q. Do you un d e r s t a n d what t h e BN/SF's 

22 access t o Dayton y a r d w i l l be under the CMA 

23 s e t t l e m e n t ? 

24 A. G e n e r a l l y , yes. 

25 Q. Can you e x p l a i n t h a t t o us, p l e a s e . 
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1 -A. i . t ' a my u n d e r s t a n d i n g t h a t we w i l l have 

2 access t o 51 p e r c e n t o f the s t o r a g e c a p a b i l i t y a t 

3 Daytor upon the same f i n a n c i a l terms t h a t t h e 

4 S o u t h e r n P a c i f i c c i i r r e n t l y pays. 

5 Q. How w i l l t h a t be made a v a i l a b l e t o --

€ w i l l be made a-'a^xable aJ 1 a t once, p i e c e m e a l , as 

7 you need i t ' 

8 A. T. have n o t seen t h e d e t a i l o f t h a t , o.̂  

9 how t h a t would, b u t I would -"ssume a g a i n , 

10 c h i n k i n g t h r o u g h what i s b e i n g s t o r e d a t Da-yton 

11 r i ( _ h t now i s t r a d i t i o n a l l y t h e b u s i n e s s on t h a t 

12 Dayton sub. 

13 riN/Sc'-ta Fe we're not t a l k i n g about 

14 a d d i t i o x i a l p l a s t i c s c a r s c o n i n g out o f Dayton, 

15 we're r a l k i n g i b o u t a r e a l i g n m e n t of b e i n g h a u l e d 

16 by t h e S t o b e i n g h a u l e d by the BN/Santa Fe, so 

17 a'., o u r r e e d f o r s t o r a g ' goes up, UP/SP's needs 

13 f o r s t o r a g e at t h a t Dayton y a r d s p e c i f i c a l l y goes 

19 down, b u t I have not been the d ^ , t a i l s of e x a c t l ^ • 

20 when th o s e .-spots would be m.ade a v a i l a b l e t o us. 

22 A g a i i , chat w i l l be something d i s c o v e r e d under 

22 t b e j o i n t f a c i l i t i e s . 

23 Q. I f you r e c e i v e d a c o n t r a c t from -- p i c k 

24 a name out of the a i r , Exxon -- and Exxon, I 

25 b e l u e v e ycu .-jaid b e f o r e , was i n f a i r p r o x i m i t y t o 
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1 t h e -Dayton y a r d ; i s t h a t c o r r e c t ? 

2 A. C o r r e c t . 

3 • Q. Do you have any knowledge t o d a y t h a t 

4 Exxon ca r s a re b e i n g s t o r e d at Dayton as 

5 c c ' t r ^ . i t e d w i t h b e i n g s t o r e d at one of t h e o t h e r 

6 x o c a t i c p s where t h e Southern P a c i f i c may be 

7 s t o r i n g Exxon c a r s on i t s system? 

8 A. I t ' s my u n d e r s t a n d i n g t h a t t h e Exxon 

9 p l a n t a t Mont B e l v i e u i s u s i n g Dayton s t o r a g e 

10 t r a n s i t y a r d t o s t o r e t h e i r c a r s . 

11 Q. I s chat by c o n t r a c t c r i s t h a t by SP 

12 convenience? 

13 A. I don't know. 

14 Q. Would you need t o know where t h e c a r s 

15 a re b e i n g s t o r e d i n terms o f whether o r n o t you 

16 w i l l g e t access t o s t o r a g e on a 

17 j u s t o m e r - b y - c u s t o m e r ba^.-'is as you p i c k up 

18 c o n t r a c t s t h a t t h e UP o r SP, p a r t i c u l a r l y t h e SP, 

19 i s s e r v i c i n g today? 

20 A. W e l l , a g a i n , t h e CMA, my u n d e r s t a n d i n g 

21 i s t h a t t h e CMA agreement on t h i s s t o r a g e --

22 t h e r e ' s a c o u p l e of t h i n g s t h a t have y e t t o be 

23 n a i l e d down on t h e CMA agreement. ""..is i s one o f 

2 4 them. 

25 My i n t e r p r e t a t i o n of what i t would be 
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1 i s t h a t we would come up w i t h some r e a s o n a b l e 

• ) 2 t i m e p e r i o d t h a t when we say i n August we needed 

3 500 spots a t Dayton, i f they had them we would 

4 get 'hem, i f t h e y don't have them we would g i v e 

5 UP/SP some r e a s o n a b l e t i m e , 30 days o r 60 days. 

6 and t h e n t h a t w i t h i n t h a t p e r i o d of t i m e t h e y 

7 would have t o move t h e i r cars o f f t h a t Dayton 

8 f a c i l i t y and g i v e us access, f u l f i l l i n g t h e terms 

9 c f what the CMA agreement says. I t h i n k t h a t 

10 would be a r e a s o n a b l e approach. 

11 Q. I s i t your u n d e r s t a n d i n g ^ t h a t t h e 

12 So-athern P a c i f i c has a i o n g - t e r m c o n t r a c t f o r 

13 l e a s e o f the e n t i r e Dayton y a r d t h a t ' s c u r r e n t l y 

14 developed f o r s t o r a g e ? 

15 A. That's my u n d e r s t a n d i n g . 

16 Q. Would you expect when c a r s p o t s are 

17 made a v a i l a b l e a t Dayton t h a t you would p i c k up 

18 t h e b a l a nce o f t h e lease term o r t h a t you would 

19 -- o r a l t e r n a t i v e l y , would you ex p e c t t h a t you 

20 would p i c k them up on a sublease f o r a p e r i o d of 

21 time? 

22 A. My u n d e r s t a n d i n g was i t would be a 

23 s u b l e a s e . 

24 Q. Would t h a sublease be a t e r m u n i t o f 

25 month by month o r s i x months o r a y e a r , f o r 
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1 example, or would the sublease be su b l e a s e f o r 

2 t h e balance o f t h e Dayton le a s e f o r t h a t p o r t i o n 

3 o f t h e cars? 

4 A. A g a i n , my u n d e r s t a n d i n g o f t h e CMA 

5 agreement, t h a t i s s u e has not been worked o u t , 

6 but I t h i n k r e a s o n a b l y an e x p e c t a t i o n would be, 

7 i s t h a t we would " ^ t a t r t o -- i f t h e Dayton y a r d 

had 500 spaces a v c . i l a b l e , we would s t a t e t o them, 

t o say we need, we want 300 o f t h o s e , o r i f t h e y 

had 500 spaces a v a i l a b l e and 100 came up, we 

would say we want 50 of those f o r uhe d u r a t i o n o f 

12 t h e c o n t r a c t , we want t h e o t h e r 50 f o r a year 

13 p e r i o c , b u t t h a t i s s u e t o my u n d e r s t a n d i n g has 

14 not been r e . o l v e d . 

1^ Q- Once a g a i n , how i s i t t h a t t h e 100 c a r 

16 spaces would come up? 

I ' ' A. W e l l , a g a i n g o i n g back t o my 

18 h y p o t h e t i c a l example, t h e r e ' s 100 c a r i i a v a i l a b l e 

19 r i g h t now a t Dayton y a r d . We would have t h e 

20 r i g h t t o go i n and say we want 50 o f them fo.-'. 

21 l o r g t e r m and we want 50 of them f o r a p e r i o d o f 

22 one y e a r . I f t h e r e were not t h e -- t h e 100 c a r s 

23 were not a v a i l a b l e r i g h t now and we needed 100 

2 \ c a r s , we would g i v e UP/SP some r e a s o n a b l e p e r i o d 

25 o f t i m e , 30 days, 60 days, and t e l l them t h a t i n 
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1 two-months we're g o i n g t o need 100 c a r spaces and 

2 a c c o r d i n g t o t h e terms of the CMA agreement 

3 you're g o i n g t o have t o move t h e e q u i v a l e n t o f 

4 100 cars o ut of t h e r e t o a n o t h e r l o c a t i o n . 

5 Q. But as you -- are you aware o f any 

6 d i s c u s s i o n s w i t h UP/SP on the means o f 

7 i m p l e m e n t a t i o n of t h i s p r o v i s i o n ? 

8 A. Only t h a t a g a i n t h i s i m p l e m e n t a t i o n 

9 team t h a t we have formed and t h e j o i n t f a c i l i t i e s 

10 people w i l l -- t n a t ' s where t h a t i s s u e w i l l be 

11 r e s o l v e d , t h e y w i l l work t h e d e t a T l s , f r o m my 

12 i m p r e s s i o n , t h a t t h a t ' s where t h a t w i l l be worked 

13 t h r o u g h . 

14 Q. Have t h e y begun t o work those d e t a i l s , 

15 do you know? 

16 A. I don't knov? i f t h e y ' v e s t a r t e d cn t h a t 

17 s p e c i f i c Dayton y a r d . 

18 Q. Who would bo r e s p o n s i b l e , w h i c h 

19 i n d i v i d u a l by name? 

20 A. Dave C l i f t o n w i l l have o v e r s i g h t o f 

21 t h a t and he w i l l have u l t i m a t e r e s p o n s i b i l i t y f o r 

22 t h a t . Those, you know, a g a i n , t h e r e ' s --

23 MR. WEICHER: Let him pose a q u e s t i o n . 

24 BY MR. BERCOVICI: 

25 Q. I s i t p o s s i b l e , Mr. Rose, t h a t when t h e 
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1 CMA .s e t t l e m e n t says t h a t BN/Santa Fe s h a l l have 

2 e q u a l access o Dayton y a r d , t h a t t h e t means when 

3 100 car spots rome a v a i l a b l e , t h a t BN/Santa Fe 

4 would have access t o 50 and t h a t UP would have a 

5 r i g h t t o r e f ^ i n access t o t h e cDther 50? I s t h a t 

6 p o s s i b l e ? 

7 MR. WEICHER: I'm g o i n g t o o b j e c t i f 

8 y o u ' r e a s k i n g f o r a l e g a l c o n c l u s i o n . I f y o u ' r e 

9 a s k i n g f o r a sense o f t h e agreement, you can 

10 answer. 

11 MR. BERCOVICI: I'm c e r t a i n l y a s k i n g 

12 f o r sense of the agreement. 

13 THE WITNESS: I would c e r t a i n l y hope 

14 t h a t would not be t h e case. I would hope t h a t --

15 a g a i n , my i m p r e s s i o n of the agreement t h a t was 

16 s t r u c k was t h a t Dayton y a r d , i f t h e r e ' s a f u l l 

17 c a p a c i t y , i f t h e r e ' s t c t a l c a p a c i t y c f 500 

18 spaces, that we would have a c j e s s to 250, and the 

19 me.i.ns o f r e s o l v i n g o f the t i m i n g o f moving t h o s e 

20 c a r s o ut f o r BN/Santa Fe has y e t t o be r e s o l v e d . 

21 BY MR. BERCOVICI: 

22 Q. I s i t a r e a s o n a b l e i n t e r p r e c a t i o n t h a t 

23 t h e UP/SP c o u l d say t o you tha-c as of day one t h e 

24 e f f e c t i v e date of t h e merger, assuming i t ' s 

25 approved, t h a t t h e y are making a v a i l a b l e t o you 

ALDERSON REPORTING COMPANY, INC. 
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1 50 p e r c e n t o f t h e Dayton y a r d f o r t h e b a l a n c e o f 

2 t h e l e a s e d term and -your o p t i o n i s t o e i t h e r t a k e 

3 i t o r le a v e i t ? 

4 A. Again, from a b u s i n e s s p e r s p e c t i v e , 

5 u n d e r s t a n d i n g what t h e UP has s a i d about w a n t i n g 

6 t o a l l o w us t o have c o m p e t i t i v e access on t h i s , I 

7 t h i n k t h a t would be t a k e n o u t of c o n t e x t . I 

8 would n o t expect t h a t p o s i t i o n from t h e UP/SP. 

9 Q.. I s i t p o s s i b l e t h a t t h a t c o u l d be t h e i r 

10 p o s i t i o n ? 

11 A. A n y t h i n g i s p o s s i b l e . N 

12 Q. The agreement t o your u n d e r s t a n d i n g 

13 would n o t p r e c l u d e such an approach? 

14 A. Again, I assume t h a t a n y t h i n g i s 

15 p o s s i b l e , b ut I t h i n k i t ' s a g a i n back t o a 

, 16 reasonable, i n t e r p r e t a t i o n o f the agreement f r o m a 

17 b u s i n e s s c o n t e x t and I would not assume t h a t t h a t 

18 would be t h e d i r e c t i o n . I would be d i s a p p o i n t e d 

19 i f i t was, b u t --

20 Q. Go ahead, p l e a s e t e l l us y o u r " b u t . " 

21 But c e r t a i n l y t h a t p r o v i s i o n of t h e agreement i s 

22 n o t c l e a r and d e f i n i t i v e i n terms o f what y o u r 

23 r i g h t s are and what your access i s t o Dayton 

24 y a r d ; i s t h a t c o r r e c t ? 

25 A. I t h i n k t h a t c e r t a i n l y t h e r e a r e 

A: DERSON REPORTING COMP.ANY, INC. 
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1 mora -- t h e r e ' s d e t a i l s t o be worked o u t on i t . 1 

Q. W i t h r e g a r d t o the CMA agreement, you 

3 s t a t e t h a t you were not the p o i n t p e r s o n f o r 

4 BN/SF. Can you t e l l us who was t h e p o i n t p e r s o n 

5 f o r BN/SF? 

€ A. A l l my d e a l i n g s were t h r o u g h 

7 Mr. Weicher's o f f i c e . 

8 Q. I b e l i e v e you s t a t e d t o Mr. Molm t h a t 

9 the n e g o t i a t i o n s were between CMA and t h e UP/SP 

10 and t h a t t h e agreement was br o u g h t back t o BN/SF 

11 f o r a p p r o v a l ; i s t h a t c o r r e c t ? ^ 

12 A. The o n l y c l a r i f i c a t i o n -- I d o n ' t know 

13 what n e g o t i a t i o n SP had. I know j u s t f r o m 

h e a r i n g the process , my i n t e r p r e c a t i o n was t h a t 

) 
15 

i t was between CMA and UP, and a g a i n , d o n ' t know 

' 16 how much SP had i n the n e g o t i a t i o n and t h e y would 

17 b r i n g i t e m s back t o BN/Santa Fe. 

18 Q. Were these b r o u g h t back on an 

19 i n d i v i d u a l b a s i s or were these b r o u g h t back i n 

20 terms -- was the e n t i r e agreement b r o u g h t back as 

21 a t o t a l u n i t and s a i d here's what we've 

22 negot i a t e d ? 

23 A. What I saw from Mr. Weicher's o f f i c e 

24 was more o f a package. 

25 Q. More o f a package. I s t h a t a package 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DFPO 
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1 o r does t h a t i n d i c a t e t h a t t h e r e was a c l u s t e r of 

2 u n i t s b e i n g b r o u g h t back f o r your r e v i e w ? 

3 • . A. W e l l , i t was the u n i t s t h a t are p r e t t y 

4 s i m i l a r t o what was i n t h e agreement, t h e 

5 f i n a l i z e d agreement, t h e i s s u e of t h e c o n t r a c t s 

6 b e i n g opened up, t h e i s s u e of t h e Dayton y a r d , 

7 t h e i s s u e of b i - d i r e c t i o n a l movement, t h e i s s u e 

8 o f CMA o v e r s i g h t f o r f i v e y e a r s , the i s s u e of 

9 RCAF-U, and the new c o s t i n d e x i n g , so a l l those 

10 u n i t s , a l l those t h i n g s p r e t t y much staye d the 

11 same. 

12 Q. But my q u e s t i o n i s when t h a t was 

13 b r o u g h t , when you saw t h a t , were t h o s e b r o u g h t 

14 back as a s e t of p r o v i s i o n s o r were t h o s e b r o u g h t 

15 back i n d i v i d u a l l y on a one-by-one b a s i s ? 

'16 A. A s a s e t . 

17 Q. As a s e t , were t h e r e any t h a t you saw 

18 t h a t were b.rought back i n d i v i d u a l l y ? 

19 A. No. 

20 Q. Can you t e l l me when you saw t h i s s e t 

21 o f c o n d i t i o n s b r o u g h t back t o you f o r t h e f i r s t 

22 time? 

23 A. No, I c a n ' t . 

24 Q. Can you g i v e us an a p p r o x i m a t e t i m e 

25 frame? 

ALDERSON REPORTIVG COMPANY, INC. 
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/ 
1 . Q. From y o u r p e r s p e c t i v e , i s t h e r e any 

/ 
i ) 2 s u b s t a n t i v e d i f f e r e n c e i n terms o f t h e 

3 t r a n s p o r t a t i o n r e q u i r e m e n t s o f those t h a t have 

4 West Lake C h a r l e s t o whom you don't have access 

5 and those a t Lake CharTes and West Lake t o whom 

6 you do have access? 

7 A. I s t h e r e any s u b s t a n t i v e d i f f e r e n c e i n 

8 t r a n s p o r t a t i o n ? 

9 Q. I n t h e t r a n s p o r t a t i o n f o r t h o s e 

10 p r o d u c e r s . 

11 A. No. 

12 Q. But t h e r e i s a v e r y s u b s t a n t i v e 

13 d i f f e r e n c e i n terms of t h e t r a f f i c a v a i l a b l e 

14 between t h e p o i n t s t h a t you can access and t h e 

15 p o i n t s t h a t you cannot access; i s t h a t c o r r e c t ? 

16 A. That i s c o r r e c t . 

17 Q. By your c a l c u l a t i o n s h e r e , i t ' s about a 

18 13-to-cne r a t i o ; i s t h a t r i g h t ? 

19 A. That's c o r r e c t . 

20 Q. And t h e 13 b e i n g the t r a f f i c t h a t ' s 

21 u n a v a i l a b l e t o you ana the one b e i n g t h e t r a f f i c 

22 t h a t i s a v a i l a b l e t o you, FO you have g o t access 

23 t o about 7 p e r c e n t o f the t r a f f i c ; i s t h a t 

24 c o r r e c t ? 

25 A. That's c o r r e c t . 
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1 w i t h h i g h c o s t s due t o the r i s k p r o f i l e . Does 

2 t h a t a l s o a p p l y t o the p l a s t i c s t r a f f i c ? 

3 A. There are not as many o p e r a t i o n a l 

4 r e q u i r e m e n t s i n s e r v i n g the p l a s t i c s as t h e r e are 

5 i n t h e c h e m i c a l s i d e . 

6 

7 

10 

11 

12 

Q. The co s t would not be as h i g h i n 

s e r v i n g t he p l a s t i c s t r a f f i c ; i s t h a t c o r r e c t ? 

8 A. C o r r e c t . 

9 Q. W i t h r e g a r d t o the opening o f t h e 

con t r a c t . s by the UP/SP, do you have any i d e a o f 

what methodology t h e y w i l l use t o -s e l e c t 

c o n t r a c t s o r c o n t r a c t volumes t o open t o BN/SF 

13 b i d d i n g ? 

14 A. No, I d o n ' t . Again, I t h i n k a 

15 r e a s o n a b l e b u s i n e s s approach would be t o a l l o w 

16 t h e customers t o make t h a t d e t e r m i n a t i o n o f what 

17 c o n t r a c t s w i l l be open, and t h a t ' s what I'm 

18 assuming i s i n h e r e n t i n thac agreement. 

1 ^ Q- Could your a b i l i t y t o compete f o r 

20 t r a f f i c be impeded i f t h e r e are volume i n c e n t i v e s 

21 i n t h e UP o r SP agreements w i t h t h e i r customers? 

A. I f those volume i n c e n t i v e s were n o t 

23 r e l e a s e d o r r e l i n q u i s h e d , yes. 

2* Q. Do you have any u n d e r s t a n d i n g w i t h 

25 r e g a r d -- f r o m UP/SP as t o how t h e y may t r e a t any 
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1 volume i n c e n t i v e s which may e x i s t i n chese 

i ) 2 c o n t r a c t s ? 

3 A. No, I don't have any u n d e r s t a n d i n g . 

4 But a g a i n , my bus i n e s s u n d e r s t a n d i n g o f t h e 

5 c o n c e p t u a l framework o f the agreement says t h a t 

6 t h e y would be r e l i n q u i s h i n g t h o s e customers f r o m 

7 those i n c e n t i v e s . 

8 Q. But t h a t ' s y o u r i n t e r p r e t a t i o n , you 

9 don't g e t t h a t from any d i s c u s s i o n --

10 A. That's c o r r e c t . 

11 Q. Based upon d i s c u s s i o n s w i t h UP/SP 

12 p e r s o n n e l ? 

13 A. That's c o r r e c t . 

14 Q. Have you had any d i s c u s s i o n s o r 

15 u n d e r s t a n d i n g s ; v i t h r e g a r d t o t h e c o n c e s s i o n s 

16 made xn t h e UP/SP r e b u t t a l about o p e n i n g t h e --

17 o p e n i n g BN/SF access t o S e a d r i f t f a c i l i t i e s and 

18 t o t h e Channelview, ':^exas f a c i l i t i e s ? 

19 A. R e s t a t e y c u r q u e s t i o n . Have I had 

20 any - -

21 Q. U n d e r s t a n d i n g s , d i s c u s s i o n s o r 

22 u n d e r s t a n d i n g s w i t h t h e UP/SP w i t h r e g a r d t o your 

23 p o t e n t i a l access t o b u i l d i n t o S e a d r i f t , Texas, 

24 which i s a Union Carbide f a c i l i t v , o r Channelview 

25 or L y o n d e l l and ARCO p l a n t s ? 
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1 agreement co v e r e d . 

i ) 2 BY MR. BERCOVICI: 

3 Q. n^sre you i d e n t i f i e d o t h e r f a c i l i t i e s 

4 beyond S e a d r i f t and Channelview where you may 

5 have b u i l d - i n o p p o r t u n i t i e s ? 

6 A. Yes. 

7 Q. Can you t e l l us how many t h e r e you've 

8 i d e n t i f i e d ? 

9 A. We've i d e n t i f i e d f i v e t o seven b u i l d - i n 

10 o p p o r t u n i t i e s t h a t we t h i n k are r e a s o n a b l e t o 

11 approach. 

12 Q. Have you t a l k e d w i t h those customers? 

13 A. We have t a l k e d w i : h the v a s t m a j o r i t y 

14 o f them. 

15 • Q. Are t h e y a l l CMA members? 

, 16 A. No . 

17 Q. Can you i d e n t i f y t h ose o p p o r t u n i t i e s 

18 f o r us, p l e a s e . 

19 A. I would r e a l l y l i k e t o have my no t e s 

20 b u t - -

21 MR. WEICHER: E x p l a i n t o t h e e x t e n t you 

22 remembe r . 

23 BY MR. BERCOVICI: 

24 Q. Take your b e s t r e c o l l e c t i o n . 

25 

) 

A. Dow at Freeport-Chocolate Bayou 
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1 S x i i n t e c h , L y o n d e l l c f the Sheldon branch, 

2 S e a d r i f t , C arbide, Oxy a t S i n t o n over t h e Gregory 

? gateway, Channelview and Mont B e l v i e u , t h e gas 

4 r a c k s a t Monc B e l v i e u . 

5 Q. Do you b e l i e v e t h a t you have t h a r i g h t 

6 i n each of these cases t o e f f e c t ^ b u i l d - i n and 

7 serve those customers o f f the t r a c k a g e r i g h t s 

8 l i n e s ? 

9 A. I t h i n k we have the r i g h t o f f t h e 

10 agreement t h a t we s t r u c k w i t h t h e UP/SP and ou-.-

11 s e t t l e m e n t agreement t o do r h i . t T'he o n l y 

1^' q u e s t i o n i s Tike t h e Mont B e l v i e u gas r ^ c k s , and 

I don'c know i f we hi've t h a t r i g h t o r n o t . 

14 Q. Anc ''V would t h a t be? 

15 A. Bet •• : i t was not p a r t -- my 

16 i n t e r p r e t a t i o n of the agreement, i t was n o t p a r t 

17 of t h e ctgreement t a : i t Exxon, Chevron and Amoco 

18 n e . - o t i a t e d -with UP t o bui :.d i n t o Mont B e l v i e u , 

19 and I'm j u d t not s u r e i^: we would hi, ve t h a t 

20 r i g h t , so we're l o o k i n g a t o t h e r a l t e r n a t i v e s 

21 t h e r e . 

22 Q S -̂ h as? 

23 A. L o c a t i n g a new gas s t . t i o n and 

24 p i p e l i n i n g i t . 

25 Q. You s t a t e i n your w r i t t e n t e s t i m o n y 
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24 

25 
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thar- you -- on page 3, we a l s o u n d e r s t a n o t h a t 

a f t e r one year, second f u l l p a r a g r a p h , we a l s o 

u n d e r s t a n d t h a t a f t e r one year, b i d d i n g w i l l be 

opened on t h e business o f any customer i n an area 

c o v e r e d by t h e BN/Santa Fe agre ments who s i g n e d 

a c o n t r a c t w i t h UP o r SP i n a n t i c i p a t i o n o f t h e 

UP/SP merger. 

What's your b a s i s f o r t h a t 

u n d e r s t a n d i n g ? 

A. Only t h a t t h e r e were som- c o n t r a c t s 

ch.-.t UP or SP t r i e d t o t i e up lonc,\erm bef.-.r. 

t h i s merger process o r d u r i n g t h i s merger p r o c e s s 

and t h a t t h i s -- t h a t v, xld open those t y p e s o f 

c c n t r - i c t s back up. 

a. What do ycu c o n s i d e r l o n g term? 

A. A n y t h i n g i n excess Df t h r e e y e ^ r s . 

Q. What's your b-..-is f o r t he u n d e r s t a n d i n g 

t h a r UP/SP t r i e d t o t i e up c o n t r a c t s l o n g t^rm? 

A. Customers t o l d me t h e y d i d . 

Q. I s the-e anv p r o v i s i o n t h a t t'.ose 

c o n t r a c t s w i l ] opened i n p o i n t o f f a c t ? 

A. I'm s o r r y , I don't u n d e r s t a n d y o u r 

quest i o n . 

Q. Tn f a c t , you s a i d -- t h i s says you 

u n d e r s t a n d t h a t b i d d i n g would be open on such 
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MR. WEICHER: I f you know. 

THE WITNESS: I'm not aware t h a t i t h-s 

been 

BY MR. BERCOVICI: 

Q. You s t a t e on page 3 i n t h e p a r a g r a p h 

t h a t begins under t h e assumptions, t h e second 

sentence, you a n t i c i p a t e or we a n t i c i p a t e o ur 

c o m p e t i t i v e p r i c e and s e r v i j e c a p a b i l i t i e s t o be 

s u f f i c i e n t f o r BN/Santa Fe t o c a p t u r e a t l e a s t 25 

p e r c e n t i n i t i a l l y . What do you mean by 

i n i t i a l l y ? 

A. W i t h i n t h e f i r s t year as -̂ e b e g i n t o 

b u i l d volume c.i these l a n e s . 

Q. And you c o n t i n u e t o say and up t o 50 

p e r c e n t over t i m e . How l o n g do you c h i n k y o u ' l l 

need co c a p t u r e up t o 50 p e r c e n t o f t h e t r a f f i c ? 

A. Up o t h r e e y e a r s . 

Q. I n terms o f the p l a s t i c s c u s t o m e r s , 

would i t t h e r e f o r e be i m p o r t a n t t h a t y o u r o p t i o n 

t o access Dayton be a v a i l a b l e f o r up t o t h r e e 

y e a r s ? 

. Yes. 

Q. /ou s t a t e on page 5, t h e p a r a g r a p h 

b e g i n n i n g w i t h respect, t o SIT f a c i l i t i e s , t h a t 

BN/Santa Fe i s w i l l i n g t o i n v e s t i n t o 15 m i l l i o n 
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1 i n a d d i t i o n a l SIT c a p a c i t y o t h e r t h a n Dayton i f 

} 2 r e q u i r e d t o p r o v i d e the s e r v i c e e x p e c t e d by our 

3 customers. 

4 Do you know how many car s p o t s t h e 10 

5 t o $15 m i l l i o n would purchase under t o d a y ' s --

6 A. I t h i n k about 800. Depends on t h e 

7 p r i c e of the l a n d . O b v i o u s l y o r d e r o f magnitude, 

e 800, maybe up t c 1,000. 

9 Q. Where i s t h i s w i l l i n g n e s s r e f l e c t e d 

10 o t h e r t n a n i n your t e s t i m o n y ? I s t h e r e a --

11 s t r i k e t h a t . Other t h a n i n your t e s t i m o n y , i s 

12 t h e r e a p r o v i s i o n f o r t h i s 10 t o $15 m i l l i o n i n 

13 y o u r c a p i t a l o u t l a y s p l a n s f o r t h e r a i l r o a d ? 

14 A. Not f o r t h e 1996 c a p i t a l . A g a i n , we 
\ 

15 b r o u g h t many s h i p p e r s i n t o F o r t Worth and t a l k e d 

, 16 t o them about what the r e q u i r e m e n t s would be. 

17 And a g a i n , I know t h e m a r k e t p l a c e wants a l o t of 

18 d e f i n i t i o n about t h i s , b ut we r e a l l y -- t h e w?y 

19 most of t h i s s t u f f happens i s t h a t once an 

20 o p p o r t u n i t y s u r f a c e s from a customer, we w i l l 

21 t a k e t h a t and b i d on t h a t , and i f we r e c e i v e a 

22 b i d , we w i l l p u t t h e c a p i t a l a g a i n s t t h a t 

23' p r o j e c t . 
24 Q. Do you u n d e r s t a n d t h e m a r k e t p l a c e i s 

25 nervous about the e f f e c t of t h i s merger upon 
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1 t h e i r s e r v i c e and t h e i r r a t e s ? 

2- A. I u n d e r s t a n d t h a t t h & r e ' s -- t h a t t h e r e 

3 are -some concerns about i t . I don't t h i n k t h a t 

4 the m a r k e t p l a c e i s g i v i n g BN/Santa Fe c r e d i t 

s p e c i f i c a l l y f o r , you know, t h e $1.9 b i l l i o n i n 

6 c a p i t a l t h a t we're spending i n 1996, and we're 

7 g o i n g t o come back w i t h a n o t h e r l a r g e c a p i t a l i n 

8 1997, and t h a t i f you l o o k a t a xC t o $15 m i l l i o n 

9 i n v e s t m e n t o r 15 t o $30 m i l l i o n i n v e s t m e n t , i t ' s 

10 a v e r y s m a l l amount o f money i n r e l a t i o n t o t h e 

11 o v e r a l l c a p i t a l i n v e s t m e n t . 

^2 O. I s t h a t 1.9 b i l l i o n t h a t you mentioned 

13 t a r g e t e d t o t h e G u l f Coast? ^ 

14 A. P o r t i o n s o f i t , yes. 

15 Q. Can you t e l l us how much o f t h a t i s ? 

1^ A. I do n o t know. Again, t h e c a p i t a l .̂s 

17 k i n d o f s p l i t between phys..cal p l a n t , e n g i n e s , 

18 l o c o m o t i v e s , and I don't -- I j u s t d o n ' t know 

19 what t h a t s p l i t would be. 

20 Q- Are you f a m i l i a r w i t h t h e l e t t e r t h a t 

21 P h i l l i p s P e t r o l e u m , Fred Watscr. o f P h i l l i p s 

P etroleum, w r o t e t o the Surface T r a n s p o r t a t i o n 22 

23 Board? 

24 A. Yes. 

2^ Q- Were you i n v o l v e d i n t h e b i d d i n g 
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1 process? 

2 A. Yea, I was. 

3 Q. Can you d e s c r i b e t h a t p r o c e s s f o r us^ 

* A. Sure. P h i l l i p s o f f e r e d , t e n d e r e d a b i d 

5 o p p o r t u n i t y , t o my u n d e r s t a n d i n g , i s t h r e e 

€ r a i l r o a d s -- BN/Santa Fe, Union P a c i f i c and 

7 S o u t h e r n P a c i f i c -- and we found out t h a t o ur 

8 i d e a o f market r a t e s were a l i t t l e t o o h i g h . 

9 Q. Did you c o n s i d e r your b i d t o them a 

10 p r e l i m i n a r y b i d ? 

11 A. Yes. 

12 Q. D i d you t h i n k t h a t you were g o i n g t o 

13 have an o p p o r t u n i t y t o come back, r e b i d on t h a t 

14 movement a t some p o i n t b e f o r e t h e c o n t r a c t was 

15 f i n a l i z e d ? 

1€ A. Not r e a l l y . We put i n a b i d and we 

17 t h o u g h t we knew ^hat -- where t h e market t a r g e t 

18 r a t e was. We d i d n ' t , o b v i o u s l y , because we 

19 d i d n ' t g e t t h a t segment. We d i d g e t 

a p p r o x i m a t e l y 20 p e r c e n t of t h e b u s i n e s s , b u t t h e 

l a n e t h a t Mr. Watson s p e c i f i c a l l y r e f e r s t o , 

Houston/New O r l e a n s , we were not s u c c e s s f u l i n 

23 t h a t b i d . 

2^ Q- I j u s t asked you i f you t h o u g h t t h e b i d 

25 was p r e l i m i n a r y . You s a i d yes. What d i d you 
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1 me-in by p r e l i m i n a r y ? What was your 

! ) 2 i n t e r p r e t a t i o n of t h a t ? * 

3 A. W e l l , because we were b i d d i n g 

4 p r e l i m i n a r y on t h e f a c t t h a t we d i d n ' t have 

5 a c t u a l r i g h t s t o o p e r a . . because t h e merger 

6 wasn't even f i n a l i z e d y e t , so I mean we t o l d 

7 P h i l l i p s a l l a l o n g t h a t t h i s v o u l d a l l be 

8 c o n t i n g e n t upon UP/SP and t h a t o t h e r w i s e we would 

9 not be ab l e t o p r o v i d e t h a t s e r v i c e because we 

10 w o u l d n ' t r e a l l y have t h a t gateway. 

11 Q. That's obv i o u s because, as you say. 

12 s e r v i n g t h a t l a n e was c o n t i n g e n t upon t h e merger, 

13 and you've gai n e d r i g h t s t o New Orleans buc you 

1< d i d n ' t t ^ i n k a t t h a t t i m e you'd have a n o t h e r 

15 chance t o come back and r e v i s e yo-ar b i d , d i d you? 

16 A. No. 

17 KR. BERCOVICI: I have no f u r t h e r 

18 q u e s t i o n s . I thank you v e r y much f o r y o u r --

19 MR. ROSENTHAL: I'm g o i n g t o have two 

20 q u e s t i o n s . 

21 MR. WEICHER: Go ahec-.d, make i t v e r y 

22 b r i e f . 

23 MR. ROSENTHAL: Two q u i c k q u e s t i o n s . 

24 MS. JONES: I f he misses h i s p l a n e , i t 

25 w i l l be your f a u l t , Mike. 

ALDERSON REPORTING COMPANY, INC. 
(202:289-2260 (300! FOP DEPO 

1111 Mth ST., N.V , ^ih FLOOR / WASHINGTOl>l, D.C, 2000"' 



1 

1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

fi - - CONTROL MERGER - -
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14 D e p o s i t i o n of GEORGE R. SPEIGHT, JR., a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by counse" 

16 f o r t h e P a r t i e s i n t h e above - e n t 1 1 ed m a t t e r , 

17 p u r s u a n t t c agreement, t h e w i t n e s s b e i n g d u l y 

18 sworn by FERNITA R. FINKLEY, RPR, a N o t a r y P u b l i c 

19 i n and f o r t h e D i s t r i c t of Columbia, t a k e n a t t h e 

20 o f . ' i c e s o f P a t t o n , Boggs & Blow, 2550 M S t r e e t , 
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24 RPR, and t r a n s c r i c e d undei her d i r e c t i o n . 
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BY MR. MOLM: 

2 Q. I r e p e a t , d i d your committee t a k e a 

3 v o t e w i t h r e g a r d t o e n t e r i n g i n t o t h e agreement 

4 w i t h t h e la w y e r s f o r t h e a p p l i c a n t s ? 

5 A: Yes, t h e y d i d . 

6 Q. And when was t h a t v o t e ? 

7 A. The v o t e was A p r i l 1 6 t h . 

8 Q. Did any o t h e r commit ^es r e v i e w t h i s 

5 document, f x e c u t i v e committee? 

10 MR. STONE: O b j e c t i o n , f o r m . 

11 BY MR. MOLM: 

12 Q. Did t h e e x e c u t i v e committee r e v i e w t h i s 

13 agreement f o l l o w i n g y o u r v o t e ? 

14 A. No, t h e y d i d n o t . 

15 Q . Oid t h e b o a r d of d i r e c t o r s d i s c u s s and 

16 v o t e cn whether t h e agreement s h o u l d be e n t e r e d 

17 i n t o ? 

18 A. N o , t h e y d i d n o t . 

19 0 . D i d you have s n d i n g a u t h o r i t y f r c m 

2 0 t h e b o a r d t o e n t e r i n t t h i s agreement? 

2 1 A. The d i s t r i r u t i o n committee had 

22 a u t h o r i t y f r o m CMA's =j'.Cv.utive committee 

23 r e p r e s e n t i n g t h e b o a r d t o r e v i e w t h e agreement 

24 p r o p o s e d by t h e UP/SP and e i t h e r accept i t or 

25 r e j e c t i t • 

\ 

.. J 
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' 1 Q. And t h a t was done sometim.e p r i o r t o 

2 A p r i l 16th? 

3 MR. STONE: O b j e c t i o n t o f o r m . Don't 

4 '..now what t h e word " t h a t " means. 

5 • BY MR. MOLM: 

6 Q. Did t h e e x e c u t i v e commictee's 

7 a u t h o r i z a t i o n t o t h e d i s t r i b u t i o n committee occur 

8 p r i o r t o A p r i l 16th? 

9 A. Y e s , i t d i d . 

10 Q. Can you t e l l me what dace t h a t was or 

11 a p p r o x i m a t e l y what d a t e t h a t was? 

12 A. That o c c u r r e d on Karch 5 t h . 

15 Q. Wi t h a view toward March 5 t h , i s i t 

14 c o r r e c t o r do I u n d e r s t a n d i t c o r r e c t l y t h a t you 

15 commenced n e g o t i a t i o n s w i t h UP and SP p r i o r t o 

16 t h e f i l i n g made on March 29th? 

17 MR. STONE: O b j e c t i o n . Who do you mean 

IS b-y you? 

19 MR. MOLM: Mr. S p e i g h t . 

20 THE WITNESS: I d i d not -- I was not 

21 i n v o l v e d i n n e g o c i a t i o n s . Counsel p e r f o r m e d the 

22 n e g o t i a t i o n s on b e h a l f of CMA. 

23 BY MR. MOLM: 

24 Q. D i d t h e v b r i n g back t o you the g i v e and 

25 t a k e and here's t h e l a t e s t o f f e r on t h e t a b l e ? 
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MR. STONE: W e l l , I o b j e c t . The 

2 t e s t i m o n y i s t h e d i s t r i b u t i o n committee i s not 

3 Mr. S p e i g h t ' s d i s t r i b u t i o n c ommittee. I t i s 

4 CMA's d i s t r i b u t i o n committee. 

5 THE WITNESS: Please. 

6 BY MR. MOLM: • 

7 Q. Pardon me? 

8 A. Please r e p e a t the q u e s t i o n . 

9 Q. D i d t h e committee o r you ask 

10 Mr. Crowley t o r e v i e w t h e proposed s e t t l e m e n t 

11 agreement ? 

12 A. No, I don't b e l i e v e we d i d . 

13 Q. I s t h e r e w i t h i n CMA a r a i l t a s k group? 

14 -A. Yes, t h e r e i s . 

15 Q. I s t h a t s e p a r a t e f r o m t h e d i s t r i b u t i o n 

16 c ommi t tee? 

17 A. I t i s a s e p a r a t e group f r o m the 

18 d i s t r i b u t i o n committee b ut i t r e p o r t s t o the 

19 d i s t r i b u c i o n c o m m i t t e e . 

20 Q. Are t h e members on t h e r a i l t a s k group 

21 a l s o , members of t h e d i s t r i b u t i o n commictee? 

22 A. No, t h e y are n o t . 

23 Q. Do you work w i t h t h i s group i n a d d i t i o n 

24 t o y o u r d u t i e s w i t h r e s p e c t t o the d i s t r i b u t i o n 

25 

; 

commi 11 ee ? 
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^ 1 A. On o c c a s i o n people w i l l p a r t i c i p a t e by 

2 phone, yes. ' 

3 Q. Was t h e CMA agreement r a n k e d f a i r l y 

4 i m p o r t a n t l y on t h e d i s t r i b u t i o n c o m mittee's 

5 agenda? ... 

6 A. Yes, i t was. 

7 Q. D i d a l l members of t h e committee come 

8 t o Washington t h e n t o d i s c u s s --

9 A. No, t h e y d i d n o t . 

10 Q. Some p a r t i c i p a t e d by phone? 

11 A. Some p a r t i c i p a t e d by -- t h e r e were 

12 members t h a t were t h e r e - - some members 

13 p a r t i c i p a t e d by phone, as I r e c a l l , and some 

14 members p a r t i c i p a t e d by -- i n w r i t i n g . 

15 Q. I n w r i t i n g , what do you mean? 

16 A. By b a l l o t . 

17 Q. By b a l l o t . So am I t o t a k e i t from 

18 t h a t t h a t v o t e s a r e t a k e n by b a l l o t ? 

19 A. On r a r e e x c e p t i o n s . 

20 Q. T h i s p a r t i c u l a r m a t t e r was t a k e n by 

21 b a l l o t ? 

22 A. Yes, i t was. There were -- t h e r e 

23 were -- I do n ' t r e c a l l che number. There were a 

24 few t h a t were by b a l l o t . 

25 

.A 
Q. D i d a l l members vo t e ? 
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) 1 A. A l l except one. 

2 Q. D i d t h a t p e r s o n p a r t i c i p a t e by phone? 

3 A No, t h a t p e r s o n d i d n o t . That p e r s o n 

4 was o u t o f che c o u n t r y . 

5 Q. S t e p p i n g back f o r a moment, what does a 

6 d i s t r i b u t i o n committee do about c o n f l i c t s between 

7 members on i t s commit-ee? 

8 MR. STONE: I don't u n d e r s t a n d t he 

9 q u e s t i o n . Perhaps you c o u l d c l a r i f y so I can 

10 know w h e t h e r t o o b j e c t t o i t o r n o t > 

11 BY MR. MOLM: 

12 Q. W e l l , a r e some of y o u r members i n 

13 c o m p e t i t i o n w i t h o t h e r members t h a t s i t on t h e 

14 d i s t r i b u t i o n committee? 

15 MR. STONE: I wis h you can c l a r i f y t h e 

16 q u e s t i o n because i t may be o b j e c t i o n a b l e . 

17 BY MR. MOLM: 

18 Q. Do t h e y s e l l p r o d u c t s i n c o m p e t i t i o n 

19 wi^.- each o t h e r ? 

20 A. Yes, th e y do. 

21 Q. I s t h e r e a p o l i c y a t CMA t h a t a t t e m p t s 

22 t o s c r e e n o u t c o n f l i c t s ? 

23 MR. STONE: I o b j e c t on t h e p r e d i c a t e 

24 t h a t t h e r e are c o n f l i c t s j u s t because members of 

25 CMA compete w i t h one a n o t h e r . I ' d ask -ou t o 
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1 Q. So hypothet.-i c a l l y , i f one o f y o u r 

2 n.embers go a r e a l d e a l on a barge method of 

3 d i s t r i b v c i n g h i s p r o d u c t , he's n o t g o i n g t o go 

4 r t v e a l t h a t t o - h i s c o m p e : i t e r , i s he?-

5 A. I would -suppose n o t , c e r t a i n l y n o t 

6 dur"ng a CMA mee t i n g . 

7 Q. I'm not a s k i n g you co - I w o u l d n ' t 

8 s u g g e s t , whatever c j c a s i o n , any conduct t h a t 

9 u.ibecoming or u n l a w f u l - -

10 W i t h o u t i d e n t i f y i n g them, do you have a 

11 l o t of members t h a t have f a c i l i t i e s i n t h e G u l f 

12 Coast? 

13 A. Yes, we do. 

14 Q. And do some o f those members compete 

15 w i t h e a c h o t h e r ? 

16 A. Yes. 

17 . Q. Does the "MA agreement address concerns 

18 o f a l l o f your member.^ i n the G u l f CCt:.st? 

19 MR. STONE: W e l l , are you asjving f o r 

20 Mr. S p e i g h t ' s o p i n i o n abcut whether i t addresses 

21 a l l t h e concern*. ? 

22 MR. MOIM: L'm a s k i n g him whether i t 

23 does. Does he know t h a t i t addresses a l l l i k e 

24 s i t u a t e d c o m p e t i t o r s i n t h e G u l f Coast r e g i o n ? 

25 MR. STONE: I guess he's e n t i t l e d t o 
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1 s t a t e h i s o p i n i o n , even though i t ' s p r o b a b l y 

2 i r r e l e v a n t , b u t p u r p o r t i n g t o g e t him t o s t a t e 

3 s o m e t h i n g as an a b s o l u t e f a c t c e r t a i n l y c a n ' t be 

4 done . 

5 THE WITNESS: I c a n ' t e n v i s i o n an 

6 agreemen* t h a t would s a t i s f y -- any agreement 

7 t h a t w ould s a t i s f y everybody's c o n c e r n s . The 

agreement t h a t CMA s i g n e d w i t h UP/SP s a t i s f i e d 

9 CMA's once r n s . 

10 BY MR. MOLM: 

11 Q. And a r e CMA's '-cncerns i d e n t i f i e d or. 

12 t h a t A t t a c h m e n t 1, t h e e i g h t p o i n t s ? 

13 A. That's c o r r e c t . 

14 u. Since t h e A p r i l 1 6 t h d e c i s i o n have you 

15 h e a r d f rom CMA members a b c u t what t h e y t h i n k 

16 about t h e agreement? 

17 A. I've heard f r o m a number o f members. 

18 yes . 

19 Q. Some l i k e i t ? 

20 A . I s t n a t a q u e s t i o n ? Yes, some are v e r y 

21 p l e a s e d w i t h i t . 

22 Q . And some members d o n ' t l i k e i t ? 

23 A. That' s -;orrect . 

24 Q Can you i d e n t i f y t h o s e members? 

25 MR. STONE: No. he can't. We'll o b j e c t 
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1 communications t o Mr. Webber? 

2 MR. STONE: Agai n I'm g o i n g t o o b j e c t 

3 t o any d e t a i l s . We can -- I ' l l l e t t h e w i t n e s s 

4 answer about the g e n e r a l nature of comments i f he 

5 knows. 

C THE WITNESS: Yes, I b e l i e v e sor-e o f 

7 t h o s e were t o ex p r e s s s u p p o r t f o r t h e agreement, 

8 some t o express concerns r e g a r d i n g t h e agreement. 

9 BY MR. yOLM: 

10 Q. Lo you ev e r have f u l l membership 

11 i r ^ ; e t i n g s a n n u a l l y ? 

12 A. We have me e t i n g s on o c c a s i o n t h a t we 

13 r e f e r t o as open me e t i n g s and which t h e e n t i r e 

14 membership i s i n v i t e d , yes. 

15 Q. D i d you have any o f those ooen 

16 n e e t i n g s , i f you w i l l , i n which t h e CMA agreement 

17 V,:.'. s d i s c u s s e d ? 

18 A. We had a number of meet i n g s of our r a i l 

19 t a s k group t h a t was open t o any o f t h e members 

20 t h a t e x p r e s s e d an i n t e r e s t , yes. 

21 Q. And i s t h a t announced t o t h e membe-^ship 

22 i n g e n e r a l , s a y i n g t h e r e w i l l be a r a i l t a s k 

23 f o r c e meeting? 

24 A. No. These were n o t . 

25 Q. How about y o u r d i s t r i b u t i o n committee 
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1 m e e t i n g s , any of t h o s e open? 

2 A. Those a r e t h e annua l meetings t h a t a r e 

3 open g e n e r a l l y . We have one or two of those open 

4 m e e t i n g s p e r y e a r . The d i s t r i b u t i o n committee 

5 mee'^xngs t h a t we n e l d i n c o n j u n c t i o n w i t h t h i s 

6 merger a c t i v i t y were n o t opened t o t h e membership 

7 - - o r I s h o u l d n ' t say were n o t opened. They 

8 were n o t a d v e r t i s e d , and nonmembers of t h e 

9 committee weren't o p e n l y i n v i t e d . 

10 Q. You w o i l d n ' t have s h u t the' door on them 

11 i f t h e y t r i e d --

12 A. P r o b a b l y n o t , no. 

13 Q. But t h e y weren't a d v e r t i s e d ' ' 

14 A. The d i s t r i b u t i o n committee m e e t i n g s , 

15 no, no, t h e y -vere n o t , a l t h o u g h t h e me e t i n g --

16 t h e d a t e s of t h e meet.'ngs are o f t e n p u b l i s h e d i n 

17 our n e w s l e t t e r s , b-at t h e s p e c i f i c agendas are 

18 n o t . 

19 Q. I s t h e r e a d i s t r i b u t i o n committee 

20 n e w s l e t t e r o r i s i t a CMA n e w s l e t t e r ? 

21 A. There i s a CMA c o n t r i b u t i o n n e w s l e t t e r 

22 and t n e r e a r e a l s o o t h e r forms of communication 

23 f o r a i f f e r e n t a r e a s , communications t o our 

24 e x e c u t i v e c o n t a c t s . 

25 Q. And what i s t h e n a t u r e of those 
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) 1 

2 
REDACTED 

3 

4 Q. Have you heard from any. member s i n c e . 

5 th e e x e c u t i o n of t h e agreement, t h a t t h a t member 

6 b e l i e v e s iie w i l l be hurt by the agreement 

7 c o m p e t i t i v e l y o r o t h e r w i s e ? 

6 MR. STONE: Asked and answered, I 

9 b e l i e v e . 

10 MR. MOLM: Not t h a t s p e c i f ^ i c q u e s t i o n . 

11 MR. STONE: Okay, go ahead. 

12 THE WITNESS: I have had communications 

13 f r o m t h e of some.: members t h a t d o n ' t agree and 

"̂ 14 f e e l t h a t t h e i r c o m p e t i t i v e p o s d t i o n may be 

15 somewhat l e s s e n e d , d e t a i l s of w h i c h I --

16 

17 

18 
* 

19 

20 • 

21 

22 

23 

24 

25 

• . ) 
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• 1 You s t a t e d t h a t y o u ' r e t he s t a f f 

2 e x e c u t i v e t o t h e d i s t r i b u t i o n c o m m i t t e e . What 

3 r e s p o n s i b i l i t i e s does t h a t p o s i t i o n e n t a i l ? 

4 A. C o o r d i n a t i n g w i t h . a c t i v i t i e s of the-

5 com m i t t e e , w o r k i n g w i t h the chairman t o 

6 e s t a b l i s h -• o r t o dev e l o p agendas, p r o v i d i n g 

7 m i n u t e s f o r t h e m e e t i n g , e n s u r i n g t h a t CMA's 

8 p r o c e d u r e s a r e f o l l o w e d , the a n t i t r u s t g u i d e l i n e s 

9 a re f o l l o w e d , and g e n e r a l l y t h a t CMA's p o l i c i e s 

10 r e g a r d i n g m e e t i n g s a r e adhered t o . 

11 Q. I t a k e i t t h a t CMA has w r i t t e n 

12 a n t i t r u s t p o l i c i e s ; i s t h a t c o r r e c t ? 

v^l3 A. CMA has w r i t t e n a n t i t r u s t g u i d e l i n e s , 

14 v e r y c l e a r g u i d e l i n e s on the committee's 

15 o p e r a t i o n , t h a t ' s c o r r e c t . 

16 Q. Are you th e p r i n c i p a l p a r t y r e s p o n s i b l e 

17 f o r a s s u r i a g adherence t o those g u i d e l i n e s w i t h 

18 r e g a r d t o t h e d i s t r i b u t i o n of com.nittee 

19 a c t i v i t i e s ? 

20 A. T o g e t h e r w i t h the a d v i c e of c o u n s e l , 

21 t h a t ' s c c r e c t . 

22 Q. How many members are t h e r e i n CMA? 

23 A. H o n e s t l y , I c o u l d n ' t t e l l you today. 

24 The number changes from time t o t i m e . 

25 Q. Order of magnitude, p l e a s e . 

\ 
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1 A. I would guess i n t h e o r d e r of 180, 185 

2 members. 

3- .. Q. Ŷ  s t a t e d t h a t t h e d i s t r i b u t i o n 

4 committee i s comprised- o f 16 members.. - I s t h e 

5 membership for the committee limited to 1'i 

6 members? 

7 A. Yes, t h a t ' s c o r r e c t . 

8 Q. And how are those members s e l e c t e d ? 

9 A. The members a re no m i n a t e d by CMA's 

10 e x e c u t i v e c o n t a c t s . CMA's d i s t r i b u t i o n committee 

11 p l a n n i n g t a s k group r e v i e w s t h e n o m i n a t i o n s t h a t 

12 come i n each y e a r . 

\ i 3 A p l a n n i n g t a s k group i s a group w i t h i n 

14 t h e d i s t r i b u t i o n committee, prgpoaec l e a d e r s h i p 

15 o f ^ d i s t r i b u t i o n committee. They r e v i e w the 

16 nominat '.oi^ t o t r y t o ensure b a l a n c e a c r o s s t h e 

17 a s s o c i a t i o n and w i l l make recommendations up t h e 

18 l i n e t o CMA. 

19 Among the t h i n g s t h a t t h e d i s t r i b u t i o n 

20 c o m m i t t e e p l a n n i n g t a s k c r o u p l o o k s f o r i s 

21 company s i z e , t y p e s o f p r o d u c t s , g e o g r a p h i c 

22 l o c a t i o n , new members v e r s u s e x p e r i e n c e d members, 

23 new companies v e r s u s companies t h a t have been 

24 p r e v i o u s l y r e p r e s e n t e d cn t h e d i s t r i b u t i o n 

2 5 c o m m i t t e e . 
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1 They look f o r that balance, those 

2 recommendations are made t o CMA s t a f f by ..hat 

3 p l a n n i n g t a s k group. The p l a n n i n g t a s k group 

4 t a k e s t h a t recommendation -̂ I'm s o r r y , I t a k e 

5 t h a t recommendation i n t o t he s e n i o r management a t 

6 CMA, t h e s e n i o r management a t CMA t h e n p r e s e n t s 

7 i t t o t h e CMA o f f i c e r s and t h e n those n o m i n a t i o n s 

8 a r e r e v i e w e d and approved by CMA's be a r d o f 
9 d i r e c t o r s . 

10 Q. Are t h e r e any g u i d e l i n e s w i t h r e g a r d t o 

11 s e r v i n g on the committee as t o who or what 

12 i n t e r e s t t h e member r e p r e s e n t s i n v o t i n g on 

13 m a t t e r s b e f o r e t h e committee? 

14 MR. STONE: When you say i n t e r e r t , 

15 c o u l d you c l a r i f y t h a t . That's a somewhat load e d 

16 t o v n . 

17 MR. BERCOVICI: I ' l l r e s t a t e t h e 

18 q u e s t i o n . 

19 BY MR. BERCOVICI: 

20 Q. A member of t h e d i s t r i b u c i o n committee, 

21 i n v o t i n g on a m.-\ttei b e f o r e t r e committee, does 

22 t h a t member v o t e what t h a t member b e l i e v e s i s 

23 b e s t f o r t h e i n d u s t r y c r does t h a t member v o t e 

24 what t h a t member b e l i e v e s i s be s t f o r t h a t 

25 member's compa. y? My p r e d i c a t e t o t h a t was are 

^ ALDERSON REPORTING COMPANY, INC. 
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' 1 t h e r e any g u i d e l i n e s i n t e l l i n g t he member 

2 what -- how t o be g u i d e d 

3 A. _ Of f h a n d , I c a n ' t r e c a l l as t o whether 

4 or n o t i:here are g u i d e l i n e s s p e c i f i c a l l y . 

5 d i r e c t i n g t h e member how t o v o t e , n or would I 

6 presume t o judge hov^ a member v o t e s . One hopes 

7 t h a t t h e member would v o t e f o r t h e good of the 

8 i n d u s t r y ; however, i t ' s up t o t h a t i n d i v i d u c . l 

9 member t o j u d g e . 

10 I f I may e l a b o r a t e j u s t f o r a b r i e f 

11 moment, t h a t i s one o f t h e reasons t h e 

12 d i s t r i b u t i o n co'^mittee l o o k s f o r balance across 

13 t h e membe -ship on t h e d i s t r i b u t i o n committee, t o 

14 ensure t h a t even i f t h e y do v o t e t h e i r own 

15 i n d i v i d u a l d e s i r e s , c h a t a ba l a n c e w i l l s t i l l -

16 t h e r e w i l l s t i l l be a b a l a n c e r e p r e s e n t e d i n any 

17 com m i t t e e v o t e . 

18 Q. So t h e r e ' s n o t h i n g t o p r e c l u d e a member 

19 f r o m v o t i n g c h e i r own commercial interes',. when 

20 t h e y s i t on t h e c o m u i t t e e i n terms of CMA p o l i c y ; 

21 i s t h a t c o r r e c t ? 

22 A. N o t h i n g t o p r e v e n t -- I'm not sure how 

23 one w o u l d p r e v e n t t h a t . The member v o t e s , t he 

24 member v o t e s . 

25 Q. There's n o t h i n g t o -- t h e r e ' s no 
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1 s t e e r i n g group o l s o r e v i e w e d t h e documents, made 

2 i t s recommendations t o the d i s t r i b u t i o n 

-3 committee, t h e n t h e d i s t r i b u t i o n committee based 

4 on th o s e recommendations m.ade i t s d e c i s i o n . 

5 Q. And t h e d i s t r i b u t i o n committee was the 

6 body t h a t had t h e f i n a l say, c o r r e c t ? 

7 A. That's c o r r e c t . 

8 Q. I n t h e v o t e of the d i s t r i b u t i o n 

9 committee, was a s i m p l e m a j o r i t y v o t e r e q u i r e d t o 

10 c a r r y a m o t i o n t o approve and a c c e p t t h e 

11 s e t t l e m e n t agreement? 

12 A. The d i s t r i b u t i o n committee f o l l o w e d the 

13 g u i d e l i n e s i n t h i s p . i r t i c u l a r d e c i s i o n as i t 

1-i w ould i n any. i s s u e . T h i s was no d i f f e r e n t . 

0- What do t h o s e g u i d e l i n e s p r o v i d e w i t h " 

16 r e g a r d t o votes'' 

17 A. That a quorum i s r e q u i ^ ed and t h a t a 

m a j o r i t y o f t h o s e p a r t i c i p a t i n g w i l l d e c i d e . 

Q. So if you had 15 of the 16 nembers 

participating, that the vote of eight of those IS 

21 would be s u f f i c i e n t t o accept t h e s e t t l e m e n t 

22 agreement; i s t h a t c o r r e c t ? 

23 A. Yeah, t h a t would do i t , b u t i t doesn't 

24 n e c e s s a r i l y -- yes, t h a t wculd -- you know, t h a t 

25 would a l s o do i t . That would a l s o make t h e 
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1 d e c i s i o n . 

2 Q. That would a l s o . I s t h e r e =;omething 

3 e l s e t h a t .would make t h e d e c i s i o n ? 

4 A. A quorum c f t h e committep i s r e q i - i r e d 

5 t o p a r t i c i p a t e . A d e c i s i o n i s made by the 

6 m a j o r i t y o f t h o s e t h a t do p a r t i c i p a t e i n the 

7 v o t e . T h e r i i s a p o s s i b i l i t y t h a t a l l t h a t --

8 not a l l t h e m mbers choose t o p a r t i c i p a t e i n t h e 

9 v o t e . 

10 Q. How does one choose not to' p a r t i c i p a t e 

11 i n t h e v o t e ? 

12 A. Presumably one c o u l d a b s t a i n or j u s t 

13 choose -- w e l l , a b s t a i n , choose n o t t o v o t e . 

14 Q. I f a member v o t e s t o a b s t a i n , i s t h a t 

15 c o n s i d e r e d n o t v o t i n g o r i s t h a t c o n s i d e r e d as a' 

16 v o t e t h a t i s n o t i n f a v o r of t h e agreement? 

17 A. I would have t o go back and check t h e 

18 bylaws o r t h e g u i d e l i n e s , b ut I would v e n t u r e t o 

19 guess t h a t t h a t would s i m p l y be a v o t e not t d 

20 p a r t i c i p a t e o r ;.hat t h a t p a r t i c u l a r member had no 

21 o p i n i o n . 

22 Q. For example, i f you had 15 members 

23 v o t i n g and f o u i a b s t a i n e d , t h e r e f o r e , 11 p a r t i e s 

24 v o t e d yea o r nay, are you t e l l i n g us you b e l i e v e 

25 t h a t .six members of t h e committee would c o n t r o l 
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1 

the outcome of t h e v o t e ? 

2 A. They c o u l d , yes. 

3 Q. Do you know whether some members d i d 

4 a b s t a i n .from t h e v o t e i n .thi.s . casf^? . • 

5 A. The 

6 MR. STONE: I w-i 11 i n s t r u c t th'. i t n e s s 

7 no t t o answer on the b a s i s of g e t t i r - ' i n t o t h e 

8 p a r t i c u l a r s of t h e v o t i n g on t h i s o c c a s i o n w h i c h 

9 we a s s e r t i s p r o t e c t e d by t h e a s s o c i a t i o n a l 

10 p r i v i l e g e . ^ 

11 MR. BERCOVICI: I'm n o t i n q u i r i n g i n t o 

12 what members or ho*) many. X j u s t asked i f t h e --

13 as a m a t t e r o f f u n c t i o n i n t h i s case, t h e r e were 

14 a b s t e n t i o n s . 

15 MR. STONE: Could I g e t your assurance 

16 t h a t y o u ' r e n ot g o i n g t o ask about t h e p a r t i c u l a r 

17 v o t e count? 

18 MR. BERCOVICI: I w i l l n o t get i n t o t he 

19 -vote c o u n t . 

20 MR. STONE: You can answer t h a t one 

21 q u e s t i o n . 

22 THE WITNESS: Can I ask you a 

23 q u e s t i o n . 

2 4 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

25 

) 

THE WITNESS: As I r e c a l l , your 
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q u e s t i o n was whether or n o t some members d i d 

2 a b s t a i n . 

3 BY MR. BERCOVICI: 

4 Q. Yes. .. 

5 A. And t h e answer i s yes. 

6 Q. You s t a t e d t h a t t h e d i s t r i b u t i o n 

7 c o m m i t t e e c o n s i d e r e d whether t h e UP s e t t l e m e n t 

8 o f f e r met t h e e i g h t p o i n t s , t h e e i g h t p o i n t s you 

9 d i s c u s s e d w i t h Mr. Molm s e t f o r t h i n Attachment A 

10 t o t h e CMA comments. ^ 

11 D i d t h e CMA d i s t r i b u t i o - . i committee 

12 c o n s i d e r whether or n o t t h e e i g h t p o i n t s , whether 

13 i t s h o u l d -- d i d t h e y c o n s i d e r whether t h e y 

14 s h o u l d -- whether t h e y s h o u l d t a k e i n t o account 

15 a n y t h i n g o t h e r t h a n t h e e i g h t p o i n t s ? 

16 A. D i d t h e d i s t r i b u t i o n committee when 

17 t h e y l o o k e d at t h e agreement? 

18 Q. When t h e y l o o k e d a t t h e agreement and 

19 d e c i d e d whether or n o t t o a c c e p t t h e agreement, 

20 d i d t h e y d e c i d e whether or not t h e y s h o u l d t a k e 

21 i n t o a c c o u n t any elements o t h e r t h a n the e i g h t 

2 2 p o i n t s ? 

23 A. No. 

24 Q. Or -- so t h e y were l i m i t e d s o l e l y t o 

25 t h e e i g h t p o i n t s ? 
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^ 1 Q. Were t h e y t o l d t h a t t h e o n l y t h i n g , t h e 

2 o n l y i s s u e hv . to re them was whether o r not t h e 

3 s e t t l e m e n t o f f e r s a t i s f i e d t he e i g h t p o i n t s ? 

4 A. They were t o l d i n re-viewing t h e 

5 s e t t l e m e n t d e c i s i o n t h a t the o n l y t h i n g t h a t t h e y 

6 c o u l d compare i t w i t h , a g a i n s t , was t h e e i g h t 

7 p o i n t s t h a t , were handed down by t h e e x e c u t i v e 

8 c o m m i t t e e . 

9 Q. You s t a t e d t h a t t he v o t e t o o k p l a c e on 

10 A p r i l 1 6 t h . I s t h a t t h e date t h a t a d e c i s i o n was 

11 made on wheth e r t o r c c e p t t h e s e t t l e m e n t o f f e r ? 

12 A. The d i s t r i b u t i o n t h i s w i l l g e t 

13 i n t o - - Counsel - -

14 ( D i s c u s s i o n o f f t h e r e c o r d . ) 

15 MR. STONE: I'm g o i n g t o ] e t the 

16 w i t n e s s a d d r e s s something t h a t a g a i n goes t o the 

17 c o n t o u r s o f t h e s e t t l e m e n t p r o c e s s . I c o n t i n u e 

18 t h e o b j e c t i o n t o t a l k i n g about t h e d e t a i l s of 

19 s e t t l e m e n t and t h e d e t a i l s of t h e committee 

20 d i s c u s s i o n , b ut I w i l l a ] l o w t h e w i t n e s s t o 

21 answer on t h i s one p o i n t . 

22 THK- VJlTNE.'aS: .'he committee revie-.ved 

23 t h e ̂ . ^ o s i t i o n p u t i c r w a r d by t h e UP/SP a r d v o t e d 

24 t o a c c e p t t h e o f f e r t h a t was p r e s e n t e d t .> them a t 

25 t h a t A p r i l 1 6 t h m e e t i n g , p r o v i d e d cej.*-ain 
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• 1 t h a t t h e r e were e i g h t p o i n t s , and i f those e i g h t 

2 p o i n t s were met i n t h e n e g o t i a t i o n s w i t h t h e 

3 UP/SP, we c o u l d s u p p o r t t h e merger. 

4 O. D i d you a t any t i m e . a d v i s e t h e 

5 e x e c u t i v e c o n t a c t s of t h e o t h e r p a r t i e s ' . 

6 p o s i t i o n s i n t h e merger case f o l l o w i n g t he March 

7 29 f i l i n g date? 

8 A. The o t h e r p a r t i e s ? 

9 Q. Yes. Did you adv'.cje y o u r e x e c u t i v e 

10 c o r . t a c t s t u a t o t h e r -- t h a t f o l l o w i n g t h e March 

11 2 9 t h f i l i n g of the sub s t a n c e , n a t u r e o r 

12 i d e n t i f i c a t i o n of o t h e r p a r t i e s who had f i l e d 

13 comments w i t h t he S u r f a c e T r a n s p o r t a t i o n Board' 

I ' * A. No. Again, t h a t i n f o r m a t i o n wculd have 

15 been made a v a i l a b l e t o t h e members. As I s a i d , -

16 we p r o v i d e d t h e c o n t a c t s a t CMA, i f these people. 

17 chose t o c o n t a c t CMA, a g a i n me o r my s t a f f , and 

18 we wou l d share t h a t i n f o r m a t i o n wi...i them. 

19 There were, as you w e l l know, t h e r e 

20 were a l o t of p a r t i e s i n v o l v e d , and t o t h e e x t e n t 

21 t h a t we had knowledge we would have been happy co 

22 share t h a t , b u t we d i d not go c a t w i t h t n e 

23 c o m m u n i c a t i o n d e t a i l : . n g anybody's p o s i t i o i " : of 

24 c o u r s e o t h e r t h a n CMA's. 

25 Q. And I ta k e i t t h a t s i m i l a r l y you d i d 
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R'ilDACTED 

4 

5 

6 

7 Q. D i d CMA seek t o have t h e a p p l i c a n t s 

8 p r o v i d e BN/SF access t o i n d i v i d u a l s h i p p i n g 

9 p o i n t s i n t h e Lake C h a r l e s area? 

10 MR. STONE: J u s t a s e c o i d . ^ I'm go i n g 

11 t o o b j e c t on the b a s i s of s e t t l e m e n t p r i v i l e g e . 

12 r e g a r d l e s s of what t h e answer m i g h t be, and on 

13 t h e b a s i s of work p r o d u c t and a t t o r n e y / c l i e n t 

.4 p r i v i l e g e . i 

15 THE WIT.^IESS: I f I c o u l d e x t e n d t h a t .. 

16 b r e a k j u s t about a n o t h e r m i n u t e , i f you c o u l d 

17 excuse me f o r j u s t a s e c n d . 

18 (Recess.) 

19 BY MR. BERCOVICI: 

20 Q. Mr. S p e i g h t , i s t h e r e a n y t h i n g i n t h e 

21 CMA e i g h t p o i n t s we've been t a l k i n g about t h i s 

22 a f t e r n o o n t h a t r e f e r s t o op e n i n g .pN/SF a*- - ss t o 

23 t.ie Lake C h a r l e s area s h i p p i n g p o i n t s ? 

24 A. No, I don't b e l i e v e t h e r e i s 

25 

; 

s p e c i f i c a l l y to the Lake C h a r l e s a r e a , I don't 
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^ 1 Sr Company, don't you? 

2 A. Yes. 

3 Q. And you've d e a l t w i t h them over t h e 

4 y e a r s ? 

5 A. Yes. 

fi Q. S p e c i f i c a l l y when you were a t Santa Fe, 

7 you had them do s t u d i e s f o r you? 

8 MS. JONES: I'm g o i n g t o o b j e c t a t t h i s 

9 p o i n t . The i s s u e of t h e McKenzie s t u d i e s has 

10 been b r o u g h t t o t h e j u d g e , he has r u l e d i t t o be 

11 s t a l e and o u t s i d e t h e scope of a p p r o p r i a t e 

12 d i s c o v e r y i n t h i s case. W e ' l l p e r m i t c e r t a i n 

13 f a c t u a l i n q u i r i e s as you've s t a r t e d t o h e r e , b u t 

14 Me a r e not g o i n g t o be p e r m i t t i n g any q u e s t i o n i n g 

15 on p r i o r s t r a t e g i c p l a n n i n g of Santa Fe t h a t are 

16 n o t d i r e c t l y r e l a t e d t o t h i s case as t h e j u d g e 

17 has a l r e a d y r u l e d . 

18 MR. LUBEL: Let me make my p r o f f e r and 

19 see i f we can g e t seme answers h e r e . 

2 0 BY MR. LUBEL: 

21 Q. I n t h e 1990, 1991 t i m e frame, d i d you 

22 have a s t u d y done by McKenzie & Company t h a t 

23 r e l a t e d t o o p t i o n s of p o t e n t i a l a c q u i s i t i o n s t h a t 

24 m i g h t i n v o l v e Santa Fe and o t h e r Western 

25 r a i l r o a d s ? 
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1 MS. JONES: We ' l l p e r m i t a yes/no 

2 answer t o t h a t q u e s t i o n . 

3 THE WITNESS: Yes. 

4 BY MR. LUBEL: 

5 Q. And d i d you share t h a t s t u d y w i t h any 

fi o t h e r r a i l r o a d s , share a copy of i t w i t h any 

7 o t h e r r a i l r o a d s ? 

8 MS. uONES: We are not g o i n g p e r m i t an 

9 answer t o t h a t q u e s t i o n , t h a t ' s o u t s i d e t h e scope 

10 of t h i s t e s t i m o n y . 'N 

11 MR, LUBEL: J u s t so t h e r e c o r d i s c l e a r 

12 and j u s t so t h e Sur ace T r a n s p o r t a t i o n Board can 

13 u n d e r s t a n d , i t ' s your p o s i t i o n t h a t you w i l l not 

14 l e t t h e w i t n e s s deny t h a t he p r o v i d e d a copy, as 

15 an e x e c u t i v e of Santa Fe, he p r o v i d e d a copy of 

16 such a s t u d y t o e x e c u t i v e s a t o t h e r r a i l r o a d s ? 

17 MS. JONES: So the r e c o r d i s v e r y 

18 c l e a r , Mr. L u b e l , my p o s i t i o n i s t h e same as 

19 Judge Nelson has r u l e d , t h a t t h e p r i o r s t r a t e g i c 

20 p l a n s o f Santa Fe t h a t nave been acknowledged t o 

21 have been p e r f o r m e d w i t h t he a s s i s t a n c e o f 

22 McKenzie & Company i s o u t s i d e t h e scope o f t h i s 

23 case, i r r e l e v a n t t o t h i s case, and need not be 

24 e x p l o r i d i n a d e p o s i t i o n . 

MR. LUBEL: Could you h e l p mt I know 25 
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( ) 1 , MS. JONES: You may answer t h a t 

2 q u e s t i o n . 

3 THE WITNESS: Here's where I t h i n k --

4 what we were t r y i n g t o say here and what I am 

5 s a y i n g here i s , okay, f i r s t r a l l , yes, we had 

fi s t u d i e s , more t h a n one s t u d y made about where 

7 Santa Fe would end up e v e n t u a l l y i n t h e Western 

8 r a i l system. We never had any s t u d i e s made t h a t 

9 c o n s i d e r e d t h e r e would be two r a i l r o a d s l e f t i n 

10 t h e U n i t e d S t a t e s or t h a t i t was d e s i r a b l e f o r 

11 t h a t t o happen. 

12 BY MR. LUBEL: 

13 Q. Hew about t h a t c o n s i d e r e d h a v i n g two 

, :4 major r a i l r o a d s i n t h e Western U n i t e d S t a t e s ? 

15 A. That's what I mean, i n t h e Western 

16 U n i t e d S t a t e s , we have never c o n s i d e r e d t h a t as 

17 an a l t e r n a t i v e . 

18 Q. Okay. D i d t h e s t u d y suggest t h a t as an 

19 a l t e r n a t i v e ? 

20 A. No. 

21 Q. D i d i t suggest h a v i n g t h r e e major 

22 r a i l r o a d s i n t h e West? 

23 A. W e l l , a g a i n we bad a number of s t u d i e s 

24 made. And some of them had t h r e e , some of them 

25 had f o u r . 
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1 o r know where a copy i s ? 

2 A. No. 

3 Q. Have you made any e f f o r t t o f i n d oae? 

4 MS. JONES: I o b j e c t t o t h a t q u e s t i o n 

5 as b o t h i r r e l e v a n t and unnecessary. I n any event 

fi t h i s has been r u l e d on by t h e judge a l r e a d y . 

MR. LUBEL: W e l l , I'm not a n s w e r i n g you 

each t i m e you say t h a t , but we do f e e l t h a t t h i s 

has opened up t h e door t o t h a t , opened up t h e 

10 door t o t h e i n q u i r y . -s 

11 BY MR. LUBEL: 

12 Q. D i d t h e s t u d y you're t h i n k i n g of or the 

13 s t u d i e s you're t h i n k i n g of i n c l u d e t h e 

14 p o s s i b i l i t y of a carve-up of t h e So u t h e r n P a c i f i c 

,15 r o u t e s ? 

16 MS. JONES: You may answer t h a t 

17 q u e s t i o n . 

18 THE WITNESS: Yes. 

19 BY MR. LUBEL: 

20 Q. And can you e l a b o r a t e on how or what 

21 o p t i o n s were c o n s i d e r e d ? 

22 MS. JONES: Again t c t h e b e s t o f t h e 

23 w i t n e s s ' r e c o l l e c t i o n on a v e r y o l d , s t a l e 

24 p r o j e c t . 

25 THE WITNESS: The • o r t h e r n p a r t of t h e 
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' ") 1 Si* c e n t r a l c o r r i d o r , t h e G u l f Coast, and C o t t o n 

2 B e l t and t h e o t h e r l i n e s , t h e l i n e a c r o s s from 

3 Houston t o Lofi Angeles and Sou t h e r n C a l i f o r n i a 

4 were c o n s i d e r e d as t h r e e s e p a r a t e a l t e r n a t i v e s . 

5 t h r e e s e p a r a t e p i e c e s . 

fi BY MR. LUBEL: 

7 Q. And t h e s t u d y you're t h i n k i n g o f , who 

8 was suggested or c o n s i d e r e d as a c q u i r i n g those 

9 p i e c e s ? 

10 A. Do you want me t o answer t h a t ? 

11 MS JONES: Yes, you may answer t h a t . 

12 THE WITNESS: I t seemed t o me t h a t t h e 

log-"ccxl c a r r i e r s were Santa Fe f o r t h e G u l f Coast 

14 c.nd C o t t o n B e l t , t h e Union P a c i f i c a c r o s s t o 

15 S o u t h e r n C a l i f o r n i a , and B u r l i n g t o n N o r t h e r n 

16 a c r o s s t o N o r t h e r n C a l i f o r n i a and up t o t h e 

17 P a c i f i c N o r t h w e s t . 

18 BY MR. LUBEL: 

19 Q. Now, d i d you ever become aware t h a t 

20 Mr, Anschutz became aware of t h i s s t u d y you're 

21 t a l k i n g about? 

22 MS. JONES: Let me go o f f t h e r e c o r d 

23 f o r j u s t a moment t o c o n s u l t w i t n my c o c o u n s e l . 

24 n o t t h e w i t n e s s I want t h e r e c o r d t o r e f l e c t . 

25 

) 

( D i s c u s s i o n off the record.) 
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"^l 1 MS. JONES: Back on the r e c o r d . 

2 The witn'^ss may answer t h e q u e s t i o n . 

3 THE WITNESS: Yes. 

4 BY MR. LUBEL: 

5 Q. He was p r e t t y p i s s e d about i t , wasn't 

fi he? 

7 A. No. I e x p l a i n e d i t t o h i r r . 

8 Q. Excuse me. He was upset about t h e 

9 p r o s p e c t of c a r v i n g up h i s r a i l r o a d , wasn't he, 

10 o r t h a t somebody had done a study c o n s i d e r i n g 

11 t h a t ? 

12 A. W e l l , a t t h a t p o i n t i n t i m e w h i c h was 

13 r i g h t a f t e r he bought t h e Southern P a c i f i c and 

' 14 was p u t t i n g i t t o g e t h e r wi.;h the Rio Grande, h i s 

15 n-jmber one o b j e c t i v e was t o run i t as a combined 

16 s i n g l e s e r v i c e o r s i n g l e netwoi'k. 

17 Q. And he t a l k e d t o you about h i s 

18 knowledge t h a t you had had t h i s s t u d y done? 

19 A. I went t o see him and I showed him t h e 

20 s t u d y . 

21 Q. So you're a t Santa Fe, yo u ' r e an 

22 e x e c u t i v e a t Santa Fe a t the t i m e , what's y o u r 

2 3 p o s i t i o n ? 

24 MS. JONES: I'm g o i n g t o o b j e c t a g a i n 

25 f o r the record, t h i s i s f a r a f i e l d of t h i s case, 
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Q. My q u e s t i o n was whether Union F a c i f i c 

2 was p r o p o s i n g o r s a y i n g iv, would be w i l l i n g t o 

3 make such a change? 

4 A. No, I don't b e l i e v e t h e y were. 

5 Q. When you say t h a t Mr. Davidson was 

fi t a l k i n g t o you about m o d i f i c a t i o n s l i k e t h e CMA 

7 

B 

agreement, what do you i..ean, what do you r e c a l l ? 

A. W e l l , I t h i n k t h e y were t h i n g s l i k e 

9 d o i n g s o m ething t o a l l e v i a t e t h e concerns about 

10 t h e UP's b i d i r e c t i o n a l o p e r a t i o n up t o Memphis 

11 and S t . L o u i s . To me t h a t was -- I mean i t was 

12 p r e t t y much c h e m i c a l i n d u s t r y r e l a t e d . 

13 MR. LUBEL: Okay. I t h i n k t h a t ' s a l l 

14 we have. I thank you v e r y much. So s o r r y we got 

15 i n t o s q u a b b l i n g h e r e . I d i d n ' t f^ean t o p r o l o n g 

16- t h i n g s . 

17 MS. JONES: Before we a d j o u r n I have 

18 one q u e s t i o n on r e d i r e c t . 

19 EXAMINATION BY COUNSEL FOR BURLINGTON 

.7 0 NORTHERN RAILROAD COMPANY AND THE ATCHISON, 

21 TOPEKA Sc SANTA FE RAILWAY COMPANY 

22 BY MS. JONES: 

23 Q. Mr. Krebs, I would ask ̂ 'ou t o c l a r i f y 

24 t h a t , i n response t o q u e s t i o n s from Mr. Lubel 

25 

) 

regarding your discussion with Mr. Anschutz and a 
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i ^ 1 d i s c u s s i o n w i t h t h e B u r l i n g t c n N o r t h e r n r e g a r d i n g 

2 a s t u d y t h a t was done, were you r e f e r r i n g t o t h e 

3 McKenzie work done f o r Santa Fe by McKenzie? 

4 A. Yes. 

5 MS. JONES: That's a l l I have. 

fi (Thereupon, a t 1:15 p.m., t h e t a k i n g of 

7 t h e i n s t a n t d e p o s i t i o n ceased.) 

8 

9 

10 S i g n a t u r e Nof t h e Witness 

11 • 

12 SUBSCR'̂ 'BED AND SWORN t o b e f o r e me t h i s 

±3 day o f 

14 , 19 . 

15 

16 

17 NOTARY PUBLIC 

18 My Commission E x p i r e s 

19 

20 

21 

22 

23 

24 

25 
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1 Q. So you d i d vo^ c o n s i d e r them m y o u r 

2 t e s t i m c i y about L a r r y Lawrence's c o n c l u s i o n s ? 

3 A. That's c o r r e c t . 

4 MR. SLOANE: I have no f u r t h e r 
5 quest i o n s . 

6 MR. DiMI'' '.EL: I t h i n k we would l i k e 

7 t o j u s t t-ike a m i n u t e o r JWO t o see i f we have 

8 anythi..ig. 

9 MP. SLOANE: A b s o l u t e l y . 
"s 

10 (Recess . ) 

11 MR. DIMICHAEL: We've got a few 

12 quest i o n s . 

EXAMINATION BY COUNSEL FOR THE NATIONAL 

14 INDUSTRIAL TRANSPORTATION LEAGUE, ET AL. 

15 BY MR. DIMICHAEL: 

16 Q. Mr. Crowley, e a r l i e r i n t h e q u e s t i o n i n g 

17 by Mr. Sloane you were asked about a s e r i e s o f 

16 hypothe t- i _ a i s chat Mr. Sloane p r e s e n t e d t o you. 

19 Do you r e c a l l t h a t ? 

20 A. Yer. 

21 Q. I t was a number of these t h i n g s , anu 

22 l e t ;ii<_ go t h r o u g h a t l e a s t a co u p l e h e r e . You 

23 were asked one h y p o t h e t i c a l i n which UP and .GP 

24 s e r v e d b o t h t h e o r i g i n and t h e d e s t i n a t i o n 

2b t o d a y . Do you r r c a l l t h a t ? 
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' 1 A. Yes. 

2 Q. Maybe we w i l l term t h a t a 2-1o-1/2-1o-1 

3 p o i n t , okay? 

4 A. Okay. 

5 Q. You were asked . n o t h e r h y p , — h e t i c a l 

fi where t h e r e was a 2 - t o - l po'nt a t ^ne end and t h e 

7 o t h e r end was s e r v e d by t h e UP o r t h e SP and 

8 a n o t h e r c a r r i e r . Do you r e c a l l t h a t ? 

9 A. Yes. 

10 Q. Ma-/be what w e ' l l do i s we^'ll term t h a t 

11 a 2 - t o - l p o i n t t o a 3-to-2 p o i n t . 

12 A. Okay. 

13 Q. Then you were asked a h y p o t h e t i c a l 

14 where UP o r SP s e r v e d t h e o r i g i n , a 2 - t o - l p o i n t . 

15 and t h e n a t d e s t i n a t i o n a UP and SP s e r v e d i t as 

16 w e l l as t h e BNSF. Do you r e c a l l t h a t ? 

17 A. Yes. 

18 Q. Maybe what w e ' l l do i s w e ' l l t e r m chat 

19 a 2 - t o - 2 p o i n t . 

20 A. Okay. 

21 Q. Now, you i n d i c a t e d , I b e l i e v e , .nat i n 

22 each of t h o s e h y p o t h e t i c a 1 s you would assume i n 

2 3 dt. ' s l o p i n g t h e numbers t h a t you see i n your 

24 v e r i f i e d s t a t e m e n t on b e h a l f of t h e NITLeague 

25 t h a t BN would n o t d i v e r t any o f t h e t r a f f i c i n 
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1 d e v e l o p i n g t h e c a l c u l a t i o n s f o r t h e number o f 

2 t r a i n s p e r day, e t c e t e r a . I s t h a t r i g h t ? 

3 A. That's c o r r e c t . 

4 Q. Now, can you e x p l a i n why you came t o 

5 t h e c o n c l u s i o n t h a t t r a f f i c w o uld not be 

6 d i v e r t i b l e t o t h e BNSF i n t h a t p a r t i c u l a r case. 

7 Was t h e r e any one reason or a s e r i e s of reasons? 

8 MR. SLOANE: O b j e c t i o n . I don't 

9 u n d e r s t a n d which p a r t i c u l a r case y o u ' r e r e f e r r i n g 

10 t o . Y o u ' r i r e f e r r i n g t o a l l t h r e e ? 

11 MR. DIMICHAEL: We're r e f e r r i n g t o a l l 

12 t h r e e , yes. 

,13 THE WITNESS: There v;ere a number of 

14 r e a s o n s . One of our b a s i c p r e m i s e s was t h a t any 

15 t r a f f i c t h a t UP or SP o r i g i n a t e d and/or 

16 t e r m i n a t e d b e f o r e t h e merger, t h e y would c o n t r o l 

17 a f t e r t h e merger. We t o o k t h i s p o s i t i o n f o r a 

18 nimber o f reasons. 

19 The reasons i n c l u d e t r a f f i c under 

20 c o n t r a c t s , a l o t of t h i s t r a f f i c moves under 

21 c o n t r a c t . A l t h o u g h i t ' s based on t h e i n f o r m a t i o n 

22 a v a i l a b l e i n t h e r e c o r d i t ' s n o t p o s s i b l e t o 

23 d e t e r m i n e tht. amount of t r a f f i c t h a t i s under 

24 c o n t r a c t , b u t our p o s i t i o n i s t h a t any t r a f f i c 

25 t h a t i s under c o n t r a c t i s n o t d i v e r t i b l e . 
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\ 1 Ths second reason would i n v o l v e t h e 

2 s e c u r i t y o f t h e movement or movements t h a t would 

3 t a k e plc.ce i f BNSF were t o ha n d l e t h e t r a f f i c . 

4 We l o o k e d a t a number of i n s t a n c e s "ind found t h a t 

5 t h e y had a c i r c u i t y d i s a d v a n t a g e . I n o t h e r words 

6 t h e y had t o t r a v e l a l o t f u r t h e r t o g e t between 

7 t h e two p o i n t s t h a n t h e incumbent. 

8 The t h i r d was an i s s u e of 

9 co m p e n s a t i o n . The p r o b l e m r u n n i n g o v e r t h e 

10 c o n t r a c t o r ' s l i n e s i s documented in-my s t a t e m e n t . 

11 .^long w i t h t h e o t h e r problems t h a t we i d e n t i f i e d 

12 a s s o c i a t e d w i t h BNSF a c c e s s i n g t h e c e n t r a l 

13 c o r r i d o r s , t h e s o - c a l l e d o p e r a t i o n a l and 

14 i n f r a s t r u c t u r e p r o b l e m s . 

15 The t n i r d o r t h e f o u r t h o r f i f t h r e a s on 

16 t h a t we e x c l u d e d BN Santa Fe was t h e 

17 i d e n t i f i c a t i o n and a v a i l a b i l i t y of t r a f f i c a t t h e 

18 t e r m i n a l a r e a s as Mr. Lawrence i d e n t i f i e d them. 

19 I f you r e c a l l e a r l i e r i n my d i r e c t t e s t i m o n y 

20 t o d a y we t a l k e d about some d i f f e r e n c e s i n 

21 Mr. Lawrence's approach v e r s u s our approach. 

22 Mr. Lawrence used a c i t y approach t o i a e n t i f y i n g 

23 t r a f f i c . 

24 When we l o o k e d a t t h o s e c i t i e s f r o m an 

25 S'"LC s t a n d p o i n t , f r o m t h e s t a n d a r d p o i n t l o c a t i o n 
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) 1 s t a n d p o i n t , we f o u n d t h a t t h e r e were a number of 

2 SPLC l o c a t i o n s w i t h i n these major g e o g r a p h i c 

3 a r e a s , t h e s e major c i t y areas t h a t BNSF d i d n o t 

4 g e t access t o , so we were f a c e d w i t h an 

5 o v e r s t a t e m e n t p r o b l e m a t t h a t p o i n t . 

6 The l a s t p o i n t f o r why we d i d n o t 

7 i n c l u d e t h i s t r a f f i c was t h a t a g a i n i n t h e s e 

8 c i t i e s where Wr. Lawrence i d e n t i f i e d a v a i l a b l e 

9 t r a f f i c , even w i t h i n t h e s p l i t l o c a t i o n s t h e r e 

10 a r e t e r m i n a l s t h a t BNSF would not have access 

11 t o . Mr. Lawrence -recognized t h i s a t t h e 2 - t o - l 

12 l o c a t i o n s by d e v e l o p i n g a 0.74 f a c t o r t o 

13 r e c o g n i z e by I b e l i e v e what he c a l l e d t h e open 

14 access s t a t i o n s , 

15 At these o t h e r c i t i e s t h a t we're 

16 t a l k i n g a b o u t, t h e r e was no such f a c t o r 

17 d^-^veloped, and we were unable t o d e t e r m i n e how 

18 much w i t h i n a s p l i t would be a v a i l a b l e . 

19 Q. Okay. Now, l o o k i n g a t t h a t f o u r t h 

20 p o i n t , t h e n , t h e bv'siness about the BN access 

21 b e i n g o v e r s t a t e d , j u s t t o be c l e a r on t h a t i n 

22 o t h e r words, Mr. Lawrence l o o k e d a t c i t y - w i d e 

23 p o i n t s ; i s t h a t r i g h t ? 

<,4 A. Yes. For exam.ple, he would have l o o k e d 

25 a t Chicago a r e a . 
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1 Q. Okay. And t h e n you would have s a i d , 

2 w e l l , j u s t because BN serves some p o i n t s i n 

3 Chicago doesn't n e c e s s a r i l y mean t h a t BN s e r v e s 

4 t h e p r e c i s e p o i n t t h a t UP/SP ser v e s w i t h i n t h a t 

5 g e o g r a p h i c area? 

6 A. We l o o k e d a t some of these areas and 

7 d e t e r m i n e d t h a t t h a t i n f a c t was the case. 

8 Q. I see. Okay. Now, l e t me j u s t maybe, 

9 j u s t t o maybe make t h i s a l i t t l e more c l e a r , 

10 c o u l d we t a k e perhaps an example. I see you have 

\ l a map h e r e . 

12 Now, Mr. Crowley, I would d i r e c t y o u r 

13 a t t e n t i o n t o . l e t ' s say, the p o i n t of S a l t Lake 

14 C i t y as an o r i g i n p o i n t . Do you see t h a t t h e r e ? 

15 A. Yes. That would be a 2 - t o - l l o c a t i o n . -

16 Q. That's a 2 - t o - l l o c a t i o n . I n o t h e r 

17 words UP and SP p r e s e n t l y s e r v e S a l t Lake C i t y , 

18 and assuming t h a t t h e BNSF access agreement i s 

19 a p p r o v e d by t h e b o a r d , t h e n a f t e r t h e merger, t h e 

20 merged UP/SP w i l l s e r v e t h a t p o i n t as w e l l as the 

21 BNSF; i s t h a t c o r r e c t ? 

22 A. T h a t ' s c o r r e c t . 

23 Q. Now i f we t a k e t h a t as a 2 - t o - l p o i n t , 

24 and t h e . l e t ' s l o o k a t t h e p o i n t D a g g ett, 

25 C a l i f o r n i a . You see t h a t down t h e r e r i g h t i n t h e 
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1 s o u t h e r n p a r t of C a l i f o r n i a ? I t ' s k i n d o f s m a l l 

2 on t h i s map. 

3 A. Yes, I see i t . 

4 Q. The map t h a t we're l o o k i r r ' ' . • .s a map 

5 t h a t was i n c l u d e d i n t h e -- i n t h e i p p l i c a I i o n 

6 map number 2, s e t t l e m e n t w i t h BN/S.in a Fe. Isow, 

7 you see t h a t Daggett i s a p o i n t t h i i t i s c u r r e n t l y 

8 s e r v e d by the UP/SP, and i t w i l l -- and i t i s 

9 a l s o c u r r e n t l y s e r v e d by the BNSF, r i g h t ? 

10 A. R i g h t , t h e Santa Fe. *v 

11 . Q. Now, i f yo-j were g o i n g t o be h a v i n g 

12 t r a f f i c t h a t would be moving f r o m S a l t Lake C i t y , 

13 Utah t o Da g g e t t , C a l i f o r n i a v i a t h e UP/SP, a f t e r 

V;'''/14 t h e merger how would t h a t t r a f f i c go? 

15 A. That t r a f f i c would most p r o b a b l y mov-̂  . 

16 i n a s o u t h w e s t e r l y d i r e c t i o n t h r o u g h Las Vegas on 

17 a UP l i n e . 

18 Q. Now, t h a t seems t o .Tie, j u s t l o o k i n g a t 

19 t h e map, a v e r y d i r e c t r o u t e ; i s t.. a t r i g h t ? 

20 A. That's c o r r e c t . 

21 Q. Now i f BNSF was g o i n g t o serve t h a t 

22 p o i n t , excuse me, se r v e b o t h t h e o r i g i n and t a k e 

23 t r a f f i c f r o m t h a t o r i g i n t o t h e d e s t i n a t i o n a t 

24 D a g g e t t , i n o t h e r words run fr o m S a l t Lake C i t y 

25 t o D a g g e t t , would t h e BNSF have a s i m i l a r l y 
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) 1 d i r e c t move? 

2 A. No. Both o p t i o n s t h a t I would i d e n t i f y 

3 as b e i n g a v a i l a b l e t o t h e BNSF would be 

4 c o n s i d e r a b l y more c i r c u i c o u s . 

5 Q. How would t h a t run? 

6 A. We c o u l d assume t h e y would handle i t i n 

7 one o f two ways from S a l t Lake C i t y . They c o j l d 

8 mc'N/'e over t h e t r a c k a g e r i g h t s i n a w e s t e r l y 

9 d i r e c t i o n i n t o t h e Sacramento a r e a , and t h e n i n a 

10 s o u t h e r l y t o s o u t h e a s t e r l y d i r e c t i o n t o D a g g e t t , 

11 which would be c o n s i d e r a b l y l o n g e r t h a n the 

12 d i r e c t UP l i n e f r o m S a l t Lake C i t y . 

13 Q. What would be the other option that 

14 BNSF would have? 

15 A. The second o p t i o n would be t o ta k e t h e 

16 t r a f f i c i n an e a s t e r l y d i r e c t i o n o v e r t h e 

17 t v a c k a g e r i g h t s t o Denver, and t h e n f o l l o w t h e 

18 Denver l i n e s o u t h i n t o New Mexico and f o l l o w t h e 

19 o l d Santa Fe l i n e i n a w e s t e r l y d i r e c t i o n t o 

20 D a g g e t t . That would a l s o be c o n s i d e r a b l y more 

21 c i r c u i t o u s t h a n t h e d i r e c t UP l i n e . 

22 Q. So i f you -- s i m p l y , t h e n s t r i k e 

23 t h a t . 

24 S i m p l y t h e n assuming t h a t BNSF c o u l d 

25 s e r v e a f t e r t h e merger t h i s 2 - t o - l p o i n t and t a k e 
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]1 t h e t r a f f i c a t a 2-to-2 p o i n t w i t h o u t l o o k i n g a t 

2 a l l t h e se v a r i a b l e s , that would not be c o r r e c t i n 

3 you r v i e w . I s t h a t f a i r ? 

4 A. Tha t ' s c o r r e c t . 

5 MR. DIMICHAEL: I t h i n k t h a t ' s a l l t h e 

6 q u e s t i o n s . 

7 MR. SLOANE: I f you don ' t mind, c o u l d 

8 we t a k e j u s t a c o u p l e minutes? 

9 MR. DiMICHAEL: Sure. 

10 MR. SLOANE: I promise you- i t w i l l be 

11 s h o r t . • 

12 (Recess.) 

13 MR. SLOANE: I f we can go back on, 

•\ 
•• 14 

m e r c i f u l l y we have j u s t one q u e s t i o n . 

1 5 FURTHER EXAMINATION BY COUNSEL FOR 

16 BURLINGTON NORTHERN RAILROAD COMPANY 

17 AND THE ATCHISON, TOPEKA & SANTA FE 

18 RAILWAY COMPANY 

19 BY MR. SLOANE: 

20 Q. That q u e s t i o n i s do you have any work 

21 papers s u p p o r t i n g t h e c i r c u i t y d i s a d v a n t a g e t o 

22 w h i c h you j u s t r e f e r r e d e a r l i e r i n response t o 

23 one o f Mr. D i M i c h a e l ' s q u e s t i o n s ? 

24 A. I c o u l d l o o k . I d o n ' t -- none come t o 

25 mind r i g h t now, b u t I would be happy t o l o o k . 
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RIO"GR.'\NDE WESTERN RAILROAD C0MPA:;V 

BRIEF OF THE 
ALLIED RAIL UNIONS 

_^!*7illiam G. Mahoney;. 
•rRichard»S Idelrr.ai ' 

Donald F. (3rif:in '^^ 

IIICKSAW/.TMAHONE • 5c CI'JIKE, 
1050 17 th S t r e e t , NIW. "*-̂ ' 
S u i t e 210 -J^X ' l 
W a s h i n g t o n , 4 D.C. 2003 b * 
(202^ 296-8500 

£ l f o r ^ A I : : o d R a i 1 . U n i o n 



TT^BLE OF CONTENTS 

Pacje 

I . TKE APPLICATION SHOULD BE REJECTED 1 

A. The Impact Of The Transaction On Employee- Of UP 
And SP And Of Other Railroads M i l i t a t e s Against 
Approval Of The Transaction 2 

B. The Railwav Labcr Act .w .litaces Against App-- . a l 
Of The Traisacrion c 

C. SP's Problems Lo Nor. M i l i t a ^ - ^-i Favcr Of Approval 
Ot The Ap p l i c a t i o n . . . ]_0 

D. Applicants' Potential U.'̂e Cf Section 1134x(a) 
M i l i t a t e s Against Approval Gf The Transaction On 
A n t i - t r u s t Grounds ]_3 

E. 'he Support Offered The .Application Bv Some Rail 
Unior..= Does Not M i l i t a t e In Favor Cf Approval Of 
The A p p l i c a t i o n 15 

I I . IF TK.̂  .".rPLICATION IS APPROVED IT S.HOULD CF SUEJEC^ TO 
THE CONDITIONS REQUESTED BY THE ARU 18 

A. The Scope Of .Any Section 11341ia) immunity 
Conferred On The Applicants ShouM Be Limited To 
Items Set Fcrth In The Application And Proposed 
Operating Plan 22 

B. New York Dock Protections S.hould ae Imposed On ̂ he 
Ur/SP--BNSF Settiement 27 

C. I f The Board Sanct^cus Appl: cants' Plans To .Ztlter 
CBAs I t Shoula Also Sanction Formation Of The*New 
CBAs By Union Cherry-Pickmg From Among Exist^na 
UP .^d SP IBAS 33 

D. I f The Appl i c a t i o n Is Approved, The Board Should 
Require That Transection Related Trock, Right Of 
Way And Signal Woriv Be Done Bv BMWE .And BRS 
Represented Employees . . . 3g 



I f The App l i c a t i o n Is .Approved, Applicants Should 
Be Required To Report .Annually On Their Attainment 
Ct Proiected E f f i c i e n c i e s And How The Savings From 
Those E f f i c i e n c i e s Were Used 

I I I . TKE BOARD SHOULD NC^ APPROVE MONT-ANA RAIL LINK'S 
RESPONSIVE APFLICATIOli UNDER SECTION 10901; IF THE 
RESPONSIVE APPLICATION IS APPROVED, IT SHOULD BE 
SUBJECT TO THE NEW YORK DOCK CONDITIONS IMPOSED IN THE 
PRIMARY APPLICATION 46 

CONCLU.̂ ÎON 4 8 



BRIEF OF THE ALLIED RAIL UNIONS 

This b r i e f i s sub.mitted by the labor organizations p a r t i c i ­

pating i n these proceedings as the ".Allied Rail Unions" or 

"ARU"-. The ARU oppose tb ^ common control a.nd merger of the UP 

and SP fa m i l i e s of r a i l r o a d s ; a l t e r n a t i v e l y , they submit that the 

Transaction should be conditioned as i s set f o r t h m the Comments 

f i l e d by the .AKU on March 29, 1996.-

I . :H£ -APPLICATION SHOTnn RF..TFr-r̂ , 

In t n e i r Comments t.he ARU f u l l y set f o r t h t h e i r reasons f or 

re:ection of the Appl i c a t i o n which includea the l i k e l y impact of 

tne Transaction on r a i l r o a d workers. Railway Labor Act i".RLA") 

concerns, the appropriate respc.nse to t.he asserted weakness of 

SF. and t.he anti-competitive e f f e c t s of t.he Transaction espe­

c i a l l y i n combination with the UP/SP—BNSF deal. The ARU w i l l 

not repeat those arguments .here, p a r t i c u l a r l y since other p a r t i e s 

.have already provided the Board with even more d e t a i l e d analyses 

of the SP's circ-amstances and ths anti-competitive e f f e c t s of t.he 

B̂ .̂ v. American Train Dispatchers Department/BLE ("ATDD") 
Br therhooa of Maintenance of Way Employes ;"BMWE"' and 
Bro.her.hood of Railroad Signalmen ;"BRS") . Si.nce there ^s no 

5e";::^"'nrVr '""^ ""-^""^ '̂ ^̂ ^ - convenient 
- r V ' ' ' ' ' ' ' ^ '^-^^^^^ ^° ARU w i l l be m 

purpose of f i l i n g s i n t h i s proceeding, the ARU 
aacpt tne abbreviation system set f o r t h m Applicant.' -able of 
-Abbreviations m Vol-um.e 1 of t h e i r Railroad Merger A^cl--aMrr 
f i l e d on NovemJoer "̂C, "90^ Add-- - on;, n , Appx.^a.ion 
- - r - r^" ,.--1 K Z ~A Aaa^u.onaily, references tc "Appli-
^ A ' ; ) ' ^ : : ^ ^ f ^ ^ ^ ' ^ P̂'̂ -̂̂ -̂ corporations; 
A ' l ' f ^ l , , '̂ Ĥ ' ' ^ l ^ ' ' proposed combined UF and ̂ F, "Aop^^-
.ation wi.l refer to the Ncvember 30, 1995 Railroad Merge^ 
Application, and "Transaction" will refer to the common H';^rol 
and merger^of UP a.nd SF and ether related transactions d^^^^'bi-
la the Application. -^^ue..^ 



Transaction. Instead, the ARU w i l l discuss several points which 

m i l i t a t e against approval of the Transaction which the ARU be­

lie v e have not been, and w i l l not be, adequately addressed by 

other p a r t i e s . The ARU do not intend th-^reby, to waive or d i ­

mmish the importance of any components of t h e i r Coinmenti.- that 

are not discussed m t h i s b r i e f ; and they expressly incorporate 

herein a l l of the arguments set f o r t a i n t.heir Coirjne.nts. 

A. The Impact Of Tha Transaction On Employees Of UP 
And SP And Of Other Railroads Militates Against 
Approval Of The Transaction 

Section 11344(b)(1)(D) of the I n t e r s t a t e Commerce Act 

("ICA") requires that the Board consider "the i n t e r e s t s of car­

r i e r e.mployees affec t e d by a propcsed transaction" m deciding 

whether to approve a transaction. In t h e i r Comments the ARU 

demonstrated th a t the large reductions m employment i d e n t i f i e d 

by the Applicants as l i k e l y r e s u l t s of approval of the Transac­

t i o n a c t u a l l y understate the impact of the Transaction on UP and 

SF employees and on employees of other r a i l r o a d s . This l i k e l y 

e f f e c t of the transaction on r a i l r o a d employees m i l i t a t e s against 

approval of the Transaction under Section 11344(b) !1) (D) . 

Applicants have net refuted the /̂ĴU assertion that the im­

pact cf the Transaction on emiployees wculd exceed Applicants' 

p r o j e c t i o n s , and they have not given any assurances that these 

imoacts w i l l be li-mited t c , or even close to those described i n 

the ."ipplication. Indeed, given the Commission's holdings that 

consclidations and reductions i n work forces may occur even many 



years a f t e r a tra-nsaction-', i t necessarily follows t.hat the ^ob 

reductions which w i l l occur m t h i s Transaction w i l l be greater 

t.han the Applicants have representee m th e i r A p p l i c a t i o n . 

Applicants' only response on t h i s point i s to take issue 

with the ARU reliance on calculations of reductions m employment 

a f t e r the UF-MP-WP transaction and t.he UP-MKT Transaction (ARU 

Comments at 31 n . l 6 ) , asserting that the ARU had counted a l l job 

losses as Transaction r e l a t e d , and noting that there could be 

ether reasons for the gross reductions m employment c i t e d by the 

ARU, such as changes m shipping patterns and changes m co l l e c ­

t i v e bargaining agreements. Kartr^an Rebuttal v e r i f i e d Statement 

("R.V.S.") at 8. However, even i f the :ofc losses were a t t r i b u t ­

able m par. to factors otner than the transactions, the d i s p a r i -

t i c between the pro:ectea merger-related :cb losses and the ac­

t u a l 3obs l o s t were so great that, even i f not a l l of the 30b 

losses were Transaction related, i t i s clear that th3 pre-Trans-

a c t i c n prelections were well below any reasonable c a l c u l a t i o n of 

the actual pcst-consummation transaction-related j c h losses. 

Applicants cannot possibly demonstrate that only 235 of the 

11,^62 :ocs l o s t m -he several years a f t e r the UF-MP-WF trans-

:5ee e g . , CS.X Transporta Cl cn --CO.T t r o i --CTe <̂  ̂ e .̂ inH = 
t oa ra System Railroads, F.D. 2890^ -7 l !; t 
1995^ ("O'Brien i^evie.- nec^;4-' I ^ - f " t ^^cerrjzer 
t i v e conditions a r b i t r a t o r ;w;>-d\"-S-.;^r ^^^^--^-^ 
Ycrk Dock conditions New Y^rk Docl V "̂''̂ '̂̂  ^ '"'̂^ 
risrrict Termznal, ^c^^ %c ^5 ,fc 79, ' ' "'-''^^ Brooklyn Eastern 
rative Rebuttal at A, ^ r ^ ^ d ^ A ^ ^ , ; ; : ^ ^ ^ : ; : ^ ^ ^ 

Jp/S^/WP ^ y^ars^after the'N^, I ^ J I ^ ^ ^ ^ ^ -
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action were merger r e l a t e d , or that only 1,120 of the 7,506 jobs 

l o s t m the several years a f t e r the UP-MKT transaction were -mer­

ger re l a t e d . Even i f the :ob reductions a t t r i b u t a b l e to the .r.er-

gers were only h a l f of the actual post-consummation .ob reduc­

ti o n s , i t IS clear that the pre-consommation pro:ections were far 

below the actual transaction reiated job losses. 

Moreover, Applicants have contradicted t h e i r own assertions 

m t h i s regard m defending t h e i r estimates of l i k e l y job reduc­

tions against DOT's claim that the amount of j o r reductions i s 

overstated. In respo.nse to the DOJ's expert. Applicants have 

argued wi t h a great s p e c i f i c i t y t.hat the p r o d u c t i v i t y gams and 

reductions m e-mployment i n the r = i i r o a a industry m t.he l a s t 

f i f t e e n years were i n e x t r i c a b l y related to the mergers that have 

occurred durmg that period. Rebuttal Narrative at 71-75, 

Hartman R.V.S. at 12-15, Salzman R.V.S. at 2-20; see e pe-^ially 

Rebuttal Narrative at 74. The claim t.hat industry-wide reduc­

tions m employment were i n t e g r a l l y related to t-he -mergers m the 

198ns .3 simply contrary to Applicants' assertions that UP-WP-MP 

ana UF-MKT mergers were not substantial causes for the job reduc­

tions on those c a r r i e r m the several years a f t e r tnose 

transactions. 

A d d i t i o n a l l y , Applicants have not responded to the ARU 

showing t.hat the impact on employees of t-he BNSF transaction i s 

c l e a r l y going to be fa r greater than predicted; and s : g n i f i c a n t -

l y , BNSF has -not challenged the ARU on t h i s p o i n t . -Applicants 

have also f a i l e d to ack-nowledge t-hat the impact of the UP-CNW 
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transaction i s already greater than advertised. See UTU and ELE 

appeals from the implementing arrangement awards of a r b i t r a t o r 

John Mikrut i n Finance Docket No. 32133 Sub-No. 4 {"Mlkrut 

.^ward'" which mvolved changes i n c o l l e c t i v e bargaining agree­

ments (""B.As"), and rules and rates of pay fo r hundreds of op-

err-.tmg c r a f t employees s h o r t l y a f t e r consu.m-mation of the UP-CNW 

transaction which was projected tc have only minim.al e f f e c t s on 

operating employees. See aiso O'Brien .Award which involved 

changes m CBAs and rules a-nd rates of pay for hundreds of oper­

ating c r a f t employees K.any years a f t e r ICC approval of the 

formation of CSXT. 

Thus, the ARU submit that the actual record of c a r r i e r ac­

tions over the l a s t f i f t e e n years and Applicants' own s p e c i f i c 

evidence and arguments support the ARU assertion that the job 

losses and other impacts on employees which would flow irom t h i s 

Transaction would s i g n i f i c a n t l y exceed those predicted by the 

Applicants. .Accordingly, Section 11344 (b) (1 (D) m i l i t a t e s against 

approval of t h i s t ransaction. 

B. Th€ P.ailway Labor Act Militates Against Approval 
Of The Transaction 

Applicants have net refuted the ARU argum.ents (Comjnents at 

r-,at tne Bcara i s required tc consider the commands ana 

p o l i c i e s of other federal laws m considering approval of a 

transaction under Sections 11343 and 11344 and t-hat i t must 

therefore consider commands ana p o l i c i e s of the RLA i n these 

proceedings. The /iRU have shown that Applicants' plans a f t e r 
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consummation and t h e i r s p e c i f i c requests for Board sanction of 

those plans w i l l r e s u l t m a number of actio- s v;hich are c l e a r l y 

contrary to the commands and p o l i c i e s of the RLA and that consid­

eration of the RLA therefore supports r e j e c t i o n of the 

Application. I d . 

Applicants' only responses to these arguments are assertions 

that evisceration of the RLA. snoula be of no concern to the Board 

because Section 11341(a) .an override the RLA, tha: t-hey would 

not be acting u n i l a t e r a l l y because t h e i r planned changes would be 

sanctioned by a New York Dock a r b i t r a t o r and that the ARU' posi­

t i o n IS h y p o c r i t i c a l because the ARU have asked f c r condi-ions 

whicn wculd p o t e n t i a l l y impinge on Applicants' RLA r i g h t s . 

Hart.-an R.V.S. at 5-6; Narrative Rebuttal at 315-316, c i t i n g 

Norfo lk i Western Ry. v. American Tram Dispatchers Associa t ion , 

499 U.S. 117 (1991) (-Dispatchers") , the UP/CNW March 1. 1995 

decision at 94-96 and t.he BN/Santa Ee August 23, 1995 decision at 

79-82). None cf these responsive arguments have merit. 

Applicants' c i t a t i o n of Section 11341 (a) md t-he Supreme 

Court's decision m Dispatchers does not r e f u t e these ARU argu­

ments since t.he ARU argument on t h i s point i s that because ap­

proval of t-he transaction may permit Applicants tc ignore t h e i r 

CBA obl i g a t i o n s pursuant to Section 11341(a) and dispatchers, a.id 

to do so on a massive scale, the Board snould not approve the Ac-

plica'..on. The f a r t that an approval may have the e f f e c t of gut­

t i n g CBAs and negating the c o l l e c t i v e bargaining process does -not 



refute an argument that the p o s s i b i l i t y cf such r«=̂ ults should be 

a basis f o r r e j e c t i o n of the A p p l i c a t i c n . Cf. Maclean Trucking 

Cc. V. U.S., 321 U.S. 67, 80 (1944); Bur l ing ton Truck Lines v. 

U.S., 371 U.S. 156, 177-174 (1962). 

Applicants are simply wrong m asserting that possible ar­

b i t r a l sanction of t h e i r plans f c r t h e i r workers negates a l l RLA 

concerns accut the Transaction. One of the key aspects of the 

RLA was the Congressional r e j e c t i o n cf t h i r d party r e s o l u t i o n of 

c o l l e c t i v e bargaining disputes n favor of b i l a t e r a l resolutions, 

even i f that meant possible i n t e r r u p t i o n s i n commerce ana union 

resistance to actions which c a r r i e r s perceived as promoting e f f i ­

ciency. D e t r o i t & Toledo Shore Line R.R. v. UTU, 396 U.S. 142, 

148-149 (1969). I r o n i c a l l y , while tru-mp*^ting the benefits of 

deregulation of the r a i l r o a d industry, the c a r r i e r s have become 

advocates cf STB r e g u l a t i o n cf r a i l r o a d industry iaoor r e l a t i o n s : 

Congress rejected such a scheme many years before i t deregulated 

the r a i l r o a d s , and governmental control of labor r e l a t i o n s should 

not be imported i n t o the _ a i l r o a d industry rnder the guise of 

deregulation of the r a i l r o a d s . 

A d d i t i o n a l l y , there i s no bas:s for the assertion that the 

Dispatchers decision supports a claim that New York ^ock a r b i t r a ­

t i o n IS a permissible replacement for the RLA.' The Supreme 

Court s p e c i f i c a l l y statea that i t l i m i t e d i t s decision to the ap-

Sign.^ricantly, t h i s argument was advanced by UP's Employee 
Relations Director Hartman, and not UP/SP's counsel; who 
pre.-umably would have been m.ore circumspect m describing tne 
Court's decision. 
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p l i c a t i o n of Section 11341(a), and that i t assu-med for purposes 

of that decision that there were no New Yor:< Dock issues to be 

resolved; although the Court discussed the New York Dock process. 

I t did not mterpre-., apply or rul e on any New York Dock issue. 

499 U.S. at 121, 127-28, 134. 

The ARU aiso note that a l l of the ICC decisions on th.-.s sub­

j e c t are on appeal or on apparently i n d e f i n i t e remand to the Con-

mission/Board following several year old decisions on appeal. As 

the Board i s well aware, r a i l labor ha.s contested each of those 

decisions and the Commission's d i l a t o r y app.oach toward the 

courts' remand orders. Accordingly, the ARU w i l l not repeat 

those arguments here b.-t w i l l merely note for the record that the 

Comir.ission's decisions do not add force to Applicants' arguments 

because those Commission decisions are c l e a r l y erroneous. 

Applicants' bracen charges of ARU "hypocrisy" concerning the 

RLA are specious ana would be laughable but for the seriousness 

of the subject for r a i l r o a d workers. Inaeed, i t i s the A p p l i ­

cants who are the hypocrites. They seek sanction to ignore the 

RLA ana t.heir solemnly undertaken contractual commitments unoer 

cover of a decision which would generally approve the Transact:.on 

without establishing or defin i n g the actual methods, scop- or 

timing cf i t s implementation; they also pian tc c i t e such a de­

c i s i o n as authorizing substantial changes m exist.na CBAs, even 

changes .not presented m t.he Ap p l i c a t i o n . But having sought 

Board approval of t h e i r own major changes m p a r t i c u l a r agree­

ments and open-enaed a u t h o r i t y for other changes, they have rc. -
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s i s t e d -ARU requests f o r c e r t a i n s p e c i f i c conditions such as 

l i m i t s of the use of outside contractors, a requirement that 

Transaction related construction work be done with barg.iining 

u n i t employees, and a requirement that any larger, uniform CBAs 

created through New York DOCK processes be derived from union 

"cherry-picking" from e x i s t i n g UF and SP agreements. I r o n i c ­

a l l y , the basis f c r -Applicants' resistance to .such conditions i s 

the claim- that such conditions would impinge on -Applicants' RLA 

r i g h t s . 

However, the ARU have .ught tnese conditions only in the 

alternative: i f the Commission approves the transaction, sanc­

tions the plans presented by the Applicants for alteration of the 

RLA-and CBA rights of their workers, and/or refu-.es to limit the 

scope of application of Section 113Ai{a) m this case, then the 

ARU ask for imposition of certc-.m limited obligations on the 

Applicants. Although the RLA would otherwise allow the Applic­

ants tc r e s i s t these new obligations, the ARU submit that i f the 

Board plans to allow Applicants to toss the RLA aside v i r t u a l l y 

at w i l l , then i t i s .-easonable to ignore Applicants' RLA based 

objections tc the conditions sought by the AR'J. However, to be 

absolutely clear on this point, the ARU st.ate that i f the Applic­

ants are willing to renounce any effort to use the Board's deci­

sion to negate or li m i t the RLA or any CflA, the ARU are certainly 

willing to renounce any condition that they have sought which 

would contravene the RLA. 
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C. SP'S Problems Do Not Militate In F.^vor Of Approval 
Of The Application 

In t h e i r A p p l i c a t i o n UP and SP r e l i e d heavily on SP's cur­

rent and projected future problem.s with making c a p i t a l improve­

ments and m competing with BNSF as supporting approval of the 

Application. In essence they argued that SP's problems are such 

that the only s o l u t i o n i s merger of SP i n t o UP, regardless of the 

consequences f o r c o i r p e t i t i c n m the west, regardless of the pos­

s i b i l i t i e s f o r coordi-nation between UP/SF a.nd BNSr and regardless 

of the impact cf such a transaction on the e-mployees of the car­

r i e r s and t-he communities m which those employees l i v e . T.hese 

arguments were r e i t e r a t e d :n Applicants' r e b u t t a l f i l i n g s a.nd 

they were supplemented by contentions that the only a l t e r n a t i v e 

to the Transaction i s "Jownsizmg" of SP with reductions m ser­

vice, e l i m i n a t i o n of imes a.-ic reductions m employment. See 

e.g. Narrative Rebuttal at 40-43, Davis R.V.S. at 16-21, Gray 

R.V.S. at 25-36, Lincoln R.V.S. at 32-33. Hcwever, Applicants 

d i d not attempt -.o re f u t e or even address the -ARU discussion 

(Comments at 6-13, 45-52) of how SF came tc be m t h i s s i t u a t i o n , 

and wnat t.hac h i s t o r y suggests as a remedy for the problems that 

Applicants have l a e n t i f i e d . ' 

.r. ^-"^2^^^"^^^ ^i^at t-he st.-ce-ments offered by Appl-an-s 
m t.ie.r r e b u t t a . as to the l i k c . y actions of SP i f the •̂ 
rej e c t s the A p p l i c a t i o n shouJd be stri c k e n or afforded n^' ]elah^ 
because the unions rep^.tedl asked Applicants m mterrc.a^o? ;s 
ana m_ deposit^o^.= cf key witnesses whet.her SP had anJ alt e r n a ­
t i v e r.a-ns m the event of r e j e c t i o n of the AoDl^ca^^on A?- f 
t ^ ' s ^ ^ : ^ l r ' ^ ' - ' T alternat?;;°olan^o 

m?;r ;ga o r r n o . ' 3 7 " i ; S S ' s ' l ^ ^ f ^ ' ^ " " ' ™ ^^^^ y ^<jj.y UU. . . I lAK̂ ^ Ex. 8, and -•̂LEA I n t e i r o g a t o r v No. 76 



-As the ARU have shown (Comments at 6-13, 4:'-52), SP's pro­

blems are l a r g e l y the r e s u l t of a ser.es of transact: ns m the 

1980s which l e f t the S? undercapitalized and at a competitive 

disadvantage v i s a v i s i t s competitors. Applicants d i d nor re­

fute t h i s assertion, and indeed the Ap p l i c a t i o n i s premised m 

part on the assertions of UP a-nd SP o f f i c e r s , a-nd retained expert 

witnesses, t.hat SP came out of the ̂ FSP voting t r u s t m a weak­

ened and undercapitalized condition and that SP cannot continue 

to compete against the other western r a i l r o a d s a f t e r the UF-CNW 

and BISF transactions. However, Applicants hcve not ack.nowledged 

that many of the same c a r r i e r o f f i c e r s and expert witnesses who 

have offered testimony i n t h v proceeding, o f f e r e d testii.^on-- i n 

the 1980s transactions. Those carrie.^ o f f i c e r s and expert : t -

nesses stated t-hat those transactions were m the public i n t e r ­

est, that the transactions would not reduce competition and that 

SP w.u.̂ d net be seriously harmed. And the Commissior.'s decisio-ns 

approving those transactions r e l i e d on that testimony and the ar-

c ^ f n t f j ; ; . ^ ^ - " "°^^^^'^' Applicants' r e b u t t a l i s r i f e w i t h des­
c r i p t i o n s or contingency plans m the event of a r e - e - t i o n o- ^-e 
App l i c a t i o n ; indeed these plans were offered as substantiaUv 
b o l s t e r i n g the case f o r approval. See c i t a t i o n s tex- above 

^ i i ^ ' T " ^^^^ e x i s t e n ^ r o f any a l -
f ^ A o : "'-^fARr '̂ ^̂ ^̂ '̂̂ ^ ^'^^ but to r e l y on such plan^ 
m AP^_". ..:he ARL recognize that the Board has oreviously re-
.ectea other challenges to the scope of rebuttal' testimony b^sed 
on App icants assertions that t-hey could not anticipate t-h. arau-
.nents that would be made by opponents of the Transaction How­
ever, t.-G recuttal testimony m dispute here is differ-rt i- -ha^ 
1. It should have been obvious that t-he alternatives available ro 
SF would be made an issue m these proceedings giv.n AppUcants' 
heavy -.eliance on SP's problems, a-nd 2) the unions expressly aJd 
repeatea.y requested this information m their discoverJ 
requests. ^ 



guments of counsel based on that testimony. This raises two 

points. F i r s t , i f SP i s i n a d i f f i c u l t s i t u a t i o n because of 

transactions which the t e s t i f y i n g o f f i c e r s and expe-'ts previously 

said wouid not dar.age SP or competitive r a i l service, then those 

same o f f i c e r s and experts sliouid not be viewed as credible w i t ­

nesses i n t h i s c-se- Second, that i f the asserted pub l i c b e n e f i t 

j u s t i f i c a t i o n f or the Transaction is to respond to SP's problems, 

the Board should b o l s t e r SP, not sanction i t s e l i m i n a t i o n . The 

remedy for the p u b l i c concerns as to a weak com.petitor providing 

less than o p t m a l service i s not to reduce the number of competi­

to r s , but to strengthen the weak com.petitor. This can be done by 

reopening the BNSF and UP-CNW transactions to provide SF with 

increasea access to markets and better routings. 

Applicants and BNSF w i l l surely object to t h i s approach as a 

regulatory s o l u t i o n rather than a market-rased s o l u t i o n . However, 

UP ana BNSF must recognize that they have be n e f i t t e d .̂ rom regula­

tory approvals of t h e i r transactions which surely would not have 

passed muster i n a market regime subject tc f n t i - t r u s t .aws. UP 

and BNSF owe t h e i r current existence to the ICC approvals of nast 

transaction- which were premised m part upon assurances of UP 

and BNSF witnesses tnat t-hose trm-sactions would have p o s i t i v e 

public i-mpacts; i f those projections were as s u b s t a n t i a l l y incor­

rect as IS now suggested by -Applicants' cuirent f i l i n g s , then UP 

and BNSF can have nc objection to corrective action by the Board 

tc protect the public's i n t e r e s t m adequate and com.petit..ve r a i l 

service options by reopening p n o r proceedings to ameliorate the 
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anti-competitive e f f e c t s of the p r i o r transactions as i l l u s t r a t e d 

by the current circumstances of the SP. A l e v e l i n g f the play­

ing f i e l d w i l i not only aid SP but also those who have r e l i e d on 

SP as a competitive a l t e r n a t i v e m the west, but who suffered 

when p r i o r ICC actions b e n e f i t t e d SP's competitors. In other 

words. I f SP IS broken, i t should be i.xed, not eliminated. 

D. Ai.plxcants' P o t e n t i a l Use Of Section 11341 (a) 
M i l i t a t e s Against Approval Of The Transaction On 
A n t l - t r u s t Grounds 

Although the Board i s not an a n t i - t r u s t t r i b u n a l , i t i . ^ re­

quired to consider the p o l i c i e s and commands of the a n t i - t r u s t 

laws i n deciding whether tc approve the -Application. MacLean 

Trucking, sucra. , 321 U.S. at 86-88. Many part i e s -have fjcussed 

on the anti-competitive aspects of the proposed Transaction, par­

t i c u l a r l y when coirbmed wit h the UP/SP—BNSF agreement- Applic­

ants have responded by asserting that such fears are misplaced 

and that neither UP/SP market dominance, .nor UP/SP—BNSF c o l l u ­

sion IS possible, r e l y i n g cn the testimiony of Professor Will..g 

ana Mr. Barber. Applicants again minimized these concerns m 

t h e i r r e b u t t a l papers mcluding the r e b u t t a l statements of Mr. 

Barber and Professor W i l l i g . However, neither -Applicants, ncr any 

cf :he other Transaction opponents, have addressed the p o t e n t i a l 

impact of appl i c a t i o n Section 113 i l ( a ; i n t h i s area. 

While r a i l labor has engaged m a decade-long debate w i t h 

r a i l managem.ent and the Comm.ission over the a p p l i c a t i o n of Sec­

t i o n 11541(d) to the RLA and CBAs, i t i s c e r t a m l y beyond dispute 

that Section 11341 ( a i , by i t s express termcs, applies tc the a n t i -
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t r u s t laws. A d d i t i o n a l l y , a s i g n i f i c a n t development which has 

had a major impact on r a i l labor, but which has been ignored by 

other p a r t i e s because only labor was immediately effected, i s 

that the Commission has greatly expanded the scope of a p p l i c a t i o n 

of Section 11341 (a) . In recent decisions on t h i s subject, the 

Commission held that the Section 11341(a) imm.unity from the a n t i ­

t r u s t laws and other laws applies to anything that m.-.ght be per­

ceived as c o n t r i b u t i n g to the type of e f f i c i e n c i e s that were en­

visioned, but were not s p e c i f i c a l l y discussed, by applicants m 

t h e i r f i l i n g s i n support of an approved transaction. See e.g. 

O'Brien Review Decisicn at 3, 8-10, 12-13. In the a n t i - t r u s t 

context t h i s would mean that any actions taken by Applicants 

a f t e r STE approval of the Transaction which Applicants could 

claim to be arguably r e l a t e d to the type of e f f i c i e n c i e s envi­

sioned when the Transaction was proJosed would be immunized from 

challenge under the a n t i - t r u s t laws. 

In p a r t i c u l a r , challenges to j o i n t actions by UF/SP and BNSF 

couid be imm,une from an a n r i - t r u s t challenge 3ince the UP/SP— 

BNSF settlement was made a part of the Application and was a key 

com.ponent cf -Applicants' arguments i n favor of approval of the 

-Application. S i g n i f i c a n t l y , UP/SP and BNSF have entered agree­

ments which, among other things, provide for monitoring and con­

s u l t a t i o n s concerning the trackage r i g h t s arrangements and cf 

dispatching on both c a r r i e r s (Narrative Rebuttal at 16,21); the 

p o s s i b i l i t i e s for coordinated a c t i v i t i e s m svzh a r e l a t i o n s h i p 

are r e a d i l y apparent, and anything done m the context of such 
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monitormg ana consultations could be subject to a claim of 

Section 11341(a) i-mmunity. 

The p o t e n t i a l scope of Application of Section 11341fi) to 

ca r r i e r actions a l l e g e d l y m implementation of the Transaction 

also refutes the arguments of Mr. Barber and ir o f e s s o r W i l l i g 

t-hat a n t i - t r u s t concerns are not a s i g n i f i c a n t f a c t c r m t h i s 

case. Simply put, the impediment to coxlusion presented by 

p o t e n t i a l enforcement of the a n t i - t r u s t laws md t r e b l e damages 

IS simply not meaningful i f the parties involved have a n t i - t r u s t 

immunitv." 

The ARU therefore sutmit that the p o t e n t i a l f o r s i g n i f i c a n t 

a n t i - t r u s t abuses which could be granted im.muniry from a n t i - t r u s t 

enforcement m i l i t a t e s s t rongly against approval of the / o p l i c a -

t i o n unless the s^ope of the immunity i s s u b s t a n t i a l l y l i m i t e d by 

the Board 

E. The Support Offered The Application By Some Rail 
Unions Does Not Militate In Favor Of Approval Of 
The Application 

_ -As IS shown m the .ARU Comjnents (at 42 S M>- sa-her ;,nH 
Prcresscr W i l l i g seemed unaware of the e-f ec- n-"Vnn^ r . , , .1 
on t h e i r rather academic expositions on t^e a ^ t i ' ' T . r ' ' ^ ' ' ' ^ ^ 
ra sed by t h i s Transaction.' And neither o? the e ^ " n e s s e s " " ' 
adaressed t h i s point i n h i s r e b u t t a l statement p^^^fo^Jnfi. • 
aia make reference to several exchanges ^ i T h i s "m'^riocu^o; ''"̂  

-^e^uT^nm'^'^' ''̂ '''̂ ^ ^ 14) L w ^ v e l ' despite 
Com-me-.ts on his testi-mony and his exchange with ^tj^ 

unions counse. regarding Section 11341(a), Professor Wi^. 
not discuss the effect of section -U341 a) i^S ReLt^rr^ 
S : ;ri?5!^^r^^^:? apparently did not even hothTl^'lead 
.nfamiliar with th;;-.---- ^ ^ ^ - ^ t ^ ^ ^^^^^^^^ 
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In t h e i r r e b u t t a l f i l i n g s . Applicants have re l ; e d heavily on 

the fact that several of the r a i l unions have announced t h e i r 

support for the Transaction a f t e r entering settlements with the 

Applicants. However, several major unions in c l u d i n g the ARU 

unions (the American Train Dispatchers Department/BLE, the Bro­

therhood ot Maintenance of Way Employes and t.he Brot-.erhood of 

Railroad Signalmen), as well as the Tra.nsportation Com.munications 

Union ("TCU") continue to oppose the A p p l i c a t i o n . S i g n i f i c a n t l y , 

these unions are the ones whose members w i l l face the greatest 

adverse e f f e c t s i f the Application i s approved. Review of the 

Applicants' Labor Impact Exhibit shows that these unions w i l l 

s u f f e r d i s p r o p o r t i o n a t e l y larger job .losses than the unions which 

entered settlements with UP/SP. -Additionally, u n l i k e the unions 

which s e t t l e d , the unions which remain m oppos: t i o n have seen 

exactly what Applicants plan to do to t h e i r members m ter-ms of 

Changes m t h e i r s e n i o r i t y d i s t r i c t s and changes m agree-ments. 

S..e operating Plan Exhibit A and the Labor Impact E x h i b i t . And 

Whereas Applicants offered t.he unions which s e t t l e d t-he p o s s i b i l ­

i t y of input i n t o those derisions. Applicants provided a aeta i l e a 

stat3m.ent as to t-heir plans for tne members of t.he unions who are 

opposed to the Transaction, and Applicants have remained stead­

f a s t m t h e i r insistence on proceeaing as i s d.:scribed m the 

Operating Flan and the Labor I.mpact Ex h i b i t . 

The ARU also note t-hat only one union which supports the 

m.erger (t-he United Transportation Union) offered any explanation 

f o r I t s p o s i t i o n ; t.he otner unions which support t-he Transaction 
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either o f f e r e d nothing oesiaes t h e n statement of support, or 

offered only the conclusory assertion t-hat they believed the 

Transaction tc be the r e s u l t that would be m best i n t e r e s t of 

t h e i r members. The UTU's statement r e l i e d heav:ly on a concern 

that SP's f i n a n c i a l s i t u a t i o n was so precarious that the Trans­

action presented the best a l t e r n a t i v e f o r i t s m.embers. -As i s 

already demonstrated above, the ARU r e s p e c t f u l l y d-sagree with 

that assessment; and t h e i r concerns about the Transaction are 

amplified by the transaction related changes that Applicants have 

already said that they plan to implement for e.mployees i n the ARU 

unions. The ARU also note that so-me of the unions which s e t t l e d 

have had to contend with recent i.mple-mentmg arrangement a r b i t r a ­

tions and ICC decisions ( i . e . t.^e C'Srien Award, the Mikru t .^ward 

and the O'Srien -Review Decision) w.hich the r a i l unions believe 

improperly deprived me.mbers of those unions of subs t a n t i a l .RLA 

and CBA r i g h t s ; and i t was against that background that the 

unions considered Applicants' settlement o f f e r s . Bevond t n i s 

observation, the ARU have no basis f o r describing the reasons f o r 

the other unions' settlements with Applicants, ana they w i l l not 

speculate f u r t h e r ; they simply r e i t e r a t e that they continue to 

oppose the Ap p l i c a t i o n , that tne settle.'Pents entered cy the ether 

unions do -not resolve the .ssues raised by t.he ARU, and t.hat they 

do not --elieve that the settlements entered by the ot-her unions 

provide a basis f or t-he Board to conclude that r a i l r o a d worker 

i n t e r e s t s support approval of the App l i c a t i o n . 
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APPROVED IT S.HOULD BE SUBJECT TO 

The ARU submit that i f the Boara i s considering approval of 

the .Application, i t should do so only i f i t imposes not j u s t the 

New York Dock conditions, but also the :o-nditions requested by 

the ARU i n i t s Com.ments f i l e d on March 29 and as i s set f o r t h 

below. 

Before discussmg p a r t i c u l a r conditions requested by the 

ARU, the ARU w i l l i n i t i a l l y address Applicants' contention that 

no such conditions are necessary or appropriate because the .Vê  

i-cr;: Doĉ c condit.ons are t.he only conditions which s-hculd be 

imposed for the p r o t e c t i o n of employee i n t e r e s t s , and that t.he 

monetary benefits of the New York Dock conditions are t.he guid 

pro CL-c for a l l of the actions t-hat UP/SP w i l l take that w i l l 

adversely a f f e c t r a i l r o a d workers, including changes m CBA terms 

pursuant to A r t . I §4 of the conditions, such that no a d d i t i o n a l 

protections should be imposed. Narrative Rebuttal at 34, 65, 

315-316; Hartm.an R.V.S. at 3-5. 

First, it must be recognized that the Now York Dock condi­

tions are the minimum, not the maximum., conditions which may be 

imposed m co-nnection with approval of a Section 11343 

transactim. See 49 U.S.C. §11347. Consequently, tne Board has 

discretion consistent with its assessment cf the public interest 

to impose additional protections for employees as a condition of 

approval of sucn a transaction. Id.; United States v. Lowden, 
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308 U.S. 225 (1939); i^ai i ..ay labor Exec. 5 A.s'n. v. Lcc, 958 F.2d 

252, 25" (9th Cir. 1991). 

Second, there i s no basis for the assertion that because a 

ca r r i e r i s obligated to provide monetary benefits f o r employees 

who lose work or compensation as a r e s u l t o^ .a tra.nsaction, the 

ca r r i e r should therefore have the r.ght to ta.ke any actions which 

iraght a f f e c t i t s employees, including wholesale c-hange.s m CBAs 

under A r t . I §4, without any ad d i t i o n a l obligations to t.hose em.­

ployees. -Art. I §4 IS not a ^ . i d pro g.o for the ob l i g a t i o n s to 

.oay monetary be n e f i t s to affected r a i l workers. The obl:.gation 

to Share wit h employees, f o r a l i m i t e d period of time, a r e l a ­

t i v e l y small part of the savings realized from the displacement 

and dismissal of those employees i s the g.id pro quo f c r the 

c a r r i e r and public b e n e f i t s which flow from an approved Trans­

action. L'.S. V. Lowden, supra., 308 U.S. at 233-236. The 

prot e c t i v e benefits are not a r i g h t granted to employees m re­

turn f o r e l i m i n a t i o n or modification of CBAs, rather they are an 

Obligation placed on a c a r r i e r i n return for permission to take 

an action which w i l l b e n e f i t the c a r r i e r and hopefully promote 

e m p l o y e V ? : i ; t ^ ; ^ - ' , 3 ' ^ > ^ - ^ J ^ that the cost of 
recent vears. The Ha-mar R ^ ^ f '-'^^^^^rs have asserted i n 
a c t u a l l y eiimi-nated t^^^SuSh : ^ l - r f o n ' '""C P^^^^ion are 
t i o n allowances, seri^^^n^ffc°;;::^'°?' f''' between separa-
.unior em.ployee; who^I^rnot ^n i t ' l ^ S ' ^ ' a"?u dismissals of 
pro t e c t i o n , a-nd -ecai^^V^ f , - "̂""̂  ^^^^s of 
a c t u a l l y c ^ l S c t beS^Jits f f c ' i T T ' P°^^t^°"=' few employees 
R V.S. ; t 17. °̂ ^̂ ^̂ t̂s f o r extendea perio.-.s of time. Hartman 
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the public transportation i n t e r e s t s , but w U l reduce e«plo-,.ent. 

Id . 

A d d i t i o n a l l y , t.he recently developed notion t.hat the protec­

t i v e benefits are a ,..d pro ,uo f o r the a b i l i t y of a c a r r i e r to 

a l t e r agreements i s at odds with the provisions of A r t . I §2 of 

the conditions whic^ rean-i^oc: ^ 
nn.. requnes that sucn agreements be preservea. 

But, even i f the Boara Dersi^r<: -n 

ct^a persxst:= .n the Comm.ission' s views regard­

ing A r t . I §2, t-he araument t-hat emc^ovepc, . 
•-̂.aL tj.np^oyees are compensated f or 

the c a r r i e r ' s a b i U t y to mak, CBA changes under A r t . I §^ „ou^d 

nonethe-ess l a c . „erU because . t ignores t.he h.story of Art • 

§4. 

The implementing arrangement n e g o t i a t i o n / a r b i t r a t i o n p r o v i ­

sion was made an express provision of the p r o t e c t i v e conditions 

- soutnern i^y.-Control --Centrai o f Georgia, Ry. , 331 ICC 151 

<196^^ to guarantee affected r a i l employees a f a i r and equitable 

arrangement f o r the assignment of work and selec t i o n of forces 

a f t e r a co n t r o l or merger transaction. .d. at 166, I 7 i - i 7 6 , 185-
186. T.he Commission s p e c i f i c a l l y staged t^a^ A- -

y .-^d.ea c-aL A... . §.4 was added 
to the conditions pursuant tc a -ex-<=• • 

t . a -ev.ew of extensive findings of 
c a r r i e r abuses m the c:p-or-*-nr, c 

-1 ^ne se.ec.on of forces a.nd assignment of work 
arte. cons'umiT.ation of the ''cufn^^r...^^r,^ ^ 1 .. 

^^ut..e^.'. -.entra. transaction. id. 
185-136. -Nothing m ^ha^ Hf.--̂ ,,.,., ... ̂  

y .̂.a. ae^.snn states or implies that A r t 
§4 was added to provide some be.nefit to c a - - e - a. . f 

wci..-.e.s as a form of 

c0.pen3at.0n f o r tne:r . n a n c i a l oblrgatrons to t h e r r employees 

u--.aer the protectron.. As .s noted above, . t was recognized that 

a c a r r i e r p a r t i c i p a t i n g in. an approved tra.nsaction has obtained a 

nw 3. 
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benefit from consu-mma>-ion of the transaction; compensation was 

t-herefore afforded to affected employees. A r t . I §i was another 

prote c t i o n for employees based on findings supporting the need 

for such p r o t e c t i o n . 

The ARU also note that Applicants h. ve not refuted or even 

responded to the AP. showing that .Applicants' own ca l c u l a t i o n s of 

the savings t.hat they a n t i c i p a t e from reductions i n nunber of 

workers w i l l far exceed t h e i r t o t a l e..,ployee p r o t e c t i o n obliga-

t i : n s a ..ere twc years a f t e r co.ns-u...i,ation ot the transaction . 

Nor have Applicants refuted t.he .AR. argument that Applicants' 

c a l c u l a t i o n of labcr savings frcm t.he Transaction includes only 

reductions i n employm,ent, not savings frcm changes i n agreements. 

Thus -Applicants w i l l -eac snbc--= - -
-eap subo_an_a. savings frcm t h e i r workers 

on top of the hundreds of m i l l i o n s of dollars per year saved bv 

reductions m em.ploym.ent. And s i g n i f i c a n t l y , losses of CBA 

r i g h t s (such as e l i m m a t i o n of favorable work rules or safety 
ru.es, or procedural rules: create r^r yinh^ -

. creace ..o r i g h _ to monetary compen­

sation under the p r o t e c t i v e conditions "v^ece -s 
^ . ^ i - i . -.-ese .a^ts demonstrate 

that there is no basi-:: •^^o- a-rfMTr<=r~* i-u 

^ c. a- a.gom.ent that the p r o t e c t i v e bene­

f i t s w i l l c o n s t i t u t e an equal and complete trade-off to the r a i l 

workers for the savings from labor to be obtained by the 

.Applicants as a r e s u l t of t.he Transaction. 

e m p l c y e T ^ r ^ J S r S i ^ t l ^ n ^ V ; ^ ^ ^ ^^-^ 
S:sSmm:?r:n^^°^^?--r s e c o n d ^ ; ; : ? ' a S : . — -
t h e r e a f t e r . rn.xl.on ana then over S255 m i l l i o n per year 



Arcordingly, there i s no basis for any argument that condi­

tions for the p r o t e c t i o n of employee i n t e r e s t s beyond those set 

f o r t h m the New York Dock protections are im.proper, inappropri­

ate, unnecessary or e f f e c t i v e l y d u p l i c a t i v e of the New York Dock 

benefits. With these points i n mind, the ARU w i l l proceed to 

t h e i r discussion of the conditions which they believe must be 

imposed i f the Board approves the Applica t i o n . 

A. The Scope Of Any Section 11341(a) Immunity 
Conferred On The ^^plicants Should Be Limited To 
Items Set Forth In The Application And Proposed 
Operating Plan 

The ARU w i l l not repeat here t h e i r arguments at pp. 52-58 of 

t h e i r Comments that the e f f e c t of Section 11341 (a* i s necessarily 

l i m i t e d to actions to a c t u a l l y carry out approved transactions 

themselves (e.g. completion cf the actual mergers or acquisitions 

of control) and that any Section 11341(a) immunity i s l i m i t e d m 

e f f e c t as to r a i l labor by A r t . I §2 of the pr o t e c t i v e condi­

t i o n s . Rather, ARU w i l l incorporate those arguments herein by 

reterence ana w i l l proceed to t h e i r a l t e r n a t i v e argument that any 

Section 11341'a; exemption from other law should be l i m i t e d i n 

scope to actions set f o r t h m the Application or s p e c i f i c a l l y i n 

the propcsed Operati.ng Plan. 

The .A-RU r e s p e c t f u l l y submit that the scope of any Section 

11341»a immunity which might be applicable tc an approval of 

t h i s -Application must be l i m i t e d m scope to actions set f o r t h i n 

the -Application cr s p e c i f i c a l l y i n the proposed Operating Flan 

because f a i l u r e to sc l i m i t the immunity would mean that Applic-
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ants wouid obtain an exemption from a n t i - t r u s t laws anc. other 

laws, mcladmg -.e RLA, for actions which were not even placed 

berore the Boara or contemplated by the Applicants. The AP.U 

sut;m..t that an i-nherent predicate for the a o i l i t y of a c a r r i e r to 

Claim im.-nunity from the a n t i - t r u s t laws and other laws m connec-

uion w:-h actions imple..,enti.ng an STB-approved transaction i s 

that rh^ STB has a c t u a l l y considered the c a r r i e r ' s implementation 

plans. Section 11344 and regulations under that provision pro­

vide for a very p a r t i c u l a n t e a and detailed STE assessment of the 

proposed transactions under s p e c i f i c as well as general public 

i n t e r e s t c r i t e r i a ; persons seeking approval of Section 11343 

transactions t-neretore iubm.it to the STE the type of de t a i l e d 

application a-nd proposed Operating Plan submitted Ly TIP and s? m 

t n i s proceeding. i f a c a r r i e r i s to claim an exemption from the 

a n t i - t r u s t laws a.na other laws for actions which i t -has placed 

before the Board m seeking i t s approval of a .ransaction, i t may 

at least c n i m t-hat t.ie age.ncy with j u r i s d i c t i o n over the 

transaction has sanctioned i t s plans for which immunity i s m-

voKed. However, i f the Board accepts the a b i l i t y of a c a r r i e r to 

claim n exemption from other law for an action which was never 

.ven presented to the Board, tnen operation of such an exemption 

would l e nothing less than o f f i c . a l l y sanctioned lawlessness. 

S-n an outcome woi'n re o f f n i a l l v sanctioned lawlessness 

m that actions which otherwise would be v i o l a t w e of duly enact­

ed laws, cr subject to c e r t a i n l e g a l r i g h t s and ob l i g a t i o n s de­

vised by the federal n- state govemments would become nonethe-
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less permissible and free fro.T. anv obli g a t i o n s without the STB or 

any other government body ever a c t u a l l y approving the c a r r i e r ' s 

act:on. I t i s wholly improper for the STB prospectively to de­

prive a person of a r i g h t cr r^niiedy under law without having 

actually considered and approveo the a c t i r . i w.hich gives r i s e to 

the per.'^on's claim. 

.Applicants have responded to t h i s argum.en^ by asserting th:.t 

the ARU seeks to upset s e t t l e d law. ^'^rtaan R.V.S. at 5-6. How­

ever, the ke,.- Supreme Court and appellat'=; decisions concern-ng 

Section 11341(a) do .not support the vie., that .̂he sco^-e of Sec­

t i o n 11341 (a. extenas to actions not a t t u a l l y put before the 

Board. Ditnatc.hers concerned only the l i m i t e d question cf 

whether Section 11341 (a) applies _o CBA.si499 U.S. at 12^); 

Sc.Tiv-abacher v. U.S., 334 U.S. 18.'., 168-2G2 (1948) concerned an 

application of the immunity to a stock valuation, and the Court 

held that once the valuation was s p e c i f i c a l l y approved by the 

Co.mm.ission, i t was imm.une from challenge under .-tate law; and 

-MissciTi F a c i f i c R.R. Cc. v. United Transpcr ta t ion Union, 708 

F.2d 1C~, 109 (Sth Cir. 1966i concerned ap p l i c a t i v . of tne im­

munity to c- trackage r i g h t s - r e l a t e d crewmg arrangement which was 

sp«r : - f i c a l l y approved by the Commission. And no Court has accep­

ted the Commission's recent treathtakmg.Ly expansive view that 

the imm.un.ity applies to any action which can be said to promote 

e f f i c i e n c i e s which are cf the type that were unspecified but an­

t i c i p a t e d as the sort of e f f i c i e n c y which could be achieved 
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through the transaction. O'Brien Review Decision at 3, 8-10. i ; - i 3 

The ARU recognize that the Commission has rece n t l y held m 

the UP/CNW Decision that the immunity could properly apply to 

actions not i d e n t i f i e d m an app l i c a t i o n because the immunity i s 

self-executing. However, even i f that holding i s correct, i t i s 

one thing f o r the immunity granted as a re s u l t of approval of a 

trausact.on to be self-executing as to actions a c t u a l l y described 

to the Board, i t i s quite another for the immunity to be s e l f -

granting. Whereby the c a r r i e r can arrogate to i t s e l f the a b i l i t y 

to be free from various legal obligations as to actions never put 

before the Board. The ARU r e s p e c t f u l l y submit that f o r t.he rea­

sons set f o r t h above, t-he Board should reconsider t.ne view of the 

statute expressed m t-he UP-CNW case. 

Applicants have also asserted t.iat a r e s t r i c t i o n on t-he 

scope of the immunity would be i r r a t i o n a l and prevent UP/SP from 

responding to changing conditions, and that UP/SF m.ust be ..ole to 

respmd to BNSF actions. Hartman R.V.S. at 6. However, Applic­

ants have f a i l e d to explain why they believe that i t would be i r ­

r a t i o n a l f o r the immunity to apply only to actions a c t u a l l y set 

f c r t n m t n e i r f.lmgs t„ the Board, when such a . i m i t a t i o n ao-

pears eminently reasonable on i t s face, as well as far more con­

s i s t e n t with accepted notions of law than i s an unlimited, s e l f -

granting release from a l l legal o b l i g a t i o n s . Nor have Applicants 

explamed how such a l i m i t a t i o n on tne immunity would prevent 

them from respondmg to changed conditions or actions of t h e i r 

competitors; the absence of the immunity would not prevent A p p l i -
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•-•ants from taking .ny action, i t would only mean that they .vould 

have to comply with applicable laws when t h e i r response involved 

an action not presented to the Board. 

Applicants' complaints that they should not be reauired to 

be "omniscient" as to future contingencies, and that thev miaht 

be '^pmned down" tc .heir proposed Operating Plan .Hartman R.V.S. 

at c. King R.V.S. at 3̂  also lack force. The ARU do not seek the 

a b i l i t y to compel Applicants to take every action that thev have 

outlined m t h e i r proposed Ope: .nng Plan. Obviously, Aoplicants 

would be free to r e f r a i n from taking a c t i o n , that they have sug-

gestea they might take m implementing the Transaction; the ARU 

merely seek to preclude the- -^jr^ -i^^rr-^^ • 
-n... ^.ax-mmg immunity from other 

laws m connection w i t h actions wr^->- WP-O ̂  
^̂ ..5 wn^c- were never pu- before the 

Board. And Applicants' comc-a-r- - = 

^.omp.a.n. acceptance o i the A-RU po­

sition would require them to be ^rrr ^ ^r^^ 
ce .m.n.scient 15 j u s t foolishness. 

The AR. r a t i o n a l and l o g i c a l v i e . of the statue would only mean 

that I f an applicant seeks self-executing imr.unity from other 
laws v;it-h ''e=;ne--̂  .^-.-i 

-espe.. n implementation 01 a transaction, i t would 
nave to place bef~-e -^r^-^-^ 

^^e .-.e ,oa.a .ne actions for which i t ..eeks 
iKununity. .A-n applicant should have no 'e . 

-̂^ -e..„rr.a.e expectation cf 
t or immunity f o r actions which i t never presents to 

an STE ^ra 

the .<;7E. 

^ ^ n a l l y , ,,,3 regard the ARU note that although the re­

cent n-.igation concernina Section "(a h.c 
--^^r. .1... (a„ has centered arou.nd 

-aDor r e l a t i o n s -<==:--p=: ---̂  -
-^-e., ..ie -=..guage of that provision expressly 

-~ a n t i - t r u s t '--wc: ^̂ "-̂  a i i 
a... a l l .,.̂ .er .aws. I f t.he Board doe. 
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.-.ot l i m i t the scope of ap p l i c a t i o n cf Section 113.1,a^ to matters 

" . t h i n the Application ana proposed Operating Plan, then Applic­

ants W i l l be granted the r i g h t to re l i e v e themselves of obUga-

-cns under the a n t i - t r u s t laws and a l l other laws, and to assert 

i - u n i t y against enforcement of such laws as tc any a c t i o n which 

they can rel a t e to implementation of the Transaction. -he 

3tant case t h i s would mean, among ocher things, that -.-arious -on-

solidations of UP ana SP t e r r i t o r i e s , " r a t i o n a l i c a t i o n s " of s e -

Vice, and coordinations w i t h ENSF could a l l be immune from the 

a n t i - t r u s t laws. Furthermore, under the expensive view of the 

immunity applied by the Commission i n ^abe. 
= -ou -.. .aoor ^ases, t n i s would 

- a n that the i ^ u n i t y would apply to any law tnat anyone could 

- e . to apply to any action that Applicants could characterize as 
desig-ned to re a l i z e the type of ef-^r^en., 

ype o. ef.n.encies envisioned when the 
Transaction was proposed, regardless of whether the p a r t i c u l a r 

action was act u a l l y presented to the Board. The Board should 

turn a.ay from t h i s path which leads to o f - c i a ^ i v . 
o ^ ^ ^ c i a i i y sanctionea 

lawlessness a.nd .hold tnat a-ny Section 1^341,.^ 
y c^ec.on 1.341(a) immunity afforded 

to Applicants as the r e s u l t of an approval of the Tra.nsaction 

"cu-d be l i m i t e d i n scope to actions set f o . t h ' n the . , 
- - t i l .n tne Ap p l i c a t i o n 

or spec" • ~3 1 -.-V, 
'-^'^ proposed operating .=lan. 

Neitner Applicants nor BNSF disputes the fa c t that the 

September 25, 1Q9'; dp;,-
- 9 ^ oea_ oe.ween them i s u-nprecedented; t.hat BNSF 

w i l l b e nefit s u b s t a n t i a l l y from UP/SP'. HP., • 
y nom LP/SP S decision to ameliorate 
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the a.nti-competitive e f f e c t s of t-he Transaction by allowing BNSF 

access to markets which n couid not have obtained but for the 

need to respond to competition concerns; that the BNSF settlement 

IS a key component of the Application; and that UP/SP a..d B.MSF 

have already devised a b i l a t e r a l arrangement f o r a form of h i r i n g 

preference for employees affectea by the Transaction cr the set­

tlement. The ARU submit that a l l of these factors m i l i t a t e 

stronglv m favor of i-mposition of .Ve.- yor;c Doĉ c conditions on 

a l l aspects of the settle-ment. 

T-he key element of such an order would be that UP/SP and 

BNSF would be required to enter umbrella-type implementing ar­

rangements which would insure the a b i l i t y of affected employees 

to follow t h e i r work under enforceable, negotiated or a r b i t r a t e d 

arrangements rather than an unenforceable arrangement devised 

b i l a t e r a l l y by UP/SP and BNSF. Neither UP/SP nor BNSF has of­

fered any reason why the settlement or t h e i r operations would be 

m any way impeded or even inconvenienced by such a requirement. 

Nor have they of f e r e d any reason why they should be able to act 

b i l a t e r a l l y unaer any c r i t e r i a that they may choose, especially 

given the extraordinary circumstancec outlined above. 

UP/SF and BNSF have r e l i e d on tne fact that New York Dock 

conditions are not normally imposed m trackage r i g h t s arrange­

ments (BNSF Response at 45, UP/SP Narrative Rebuttal at 316). 

However, h i s t o r i c a l l y when a merger also included trackage r i g h t s 

transactio.ns, t-he Comm.ission imposed t.he merger protections on 

a l l transactio-ns r e l a t e d to the merger. Furthermore, the track-



age r i g h t s s i t u a t i o n presented here i s so dramatically d i f f e r e n t 

from the normal truckage r i g h t s s i t u a t i o n .lat - ^ n c i t a t i o n to 

normal prac t i c e m trackage r i g h t s cases i i , .dlue "hatso-

ever. Indeed, when the Commission was faced w:th un isue.l circu-m-

stances i t responded by a l t e r i n g the usual pr m c e as to the 

protections impcsed. Thus m the S p n n g f i e l d lermmai case, 

Delaware and /2'i;dson--lease--Springneid Terxir^al Ry., F.L. No. 

30965, (served February 25, 1988) the Commission imposed modified 

New i'or;c Dock type protections rather than -V.endocinc Coast pro­

tections m a lease s i t u a t i o n i n order to insure the a b i l i t y of 

employees tc follow t h e i r work. BNSF has objected that t h i s 

s i t u a t i o n IS unlike the S p n n g f i e l d Termmal s i t u a t i o n which i n ­

volved a n'o-mber of abuses of e.mployee r i g n t s . BNSF Rebuttal at 

44 n.24. The ARU recognize t h i s point of dif f e r e n c e , but they 

submit that i t does not blunt t.^ = force of reliance on the Com-

.mission's approach i n the ST case. The Commission did not state 

that the requirement for an umbrella-type i .lementmg arrange­

ment was tc Dunish ST for i t s wrongdoing; rather i t was to oro-

t e c t the r i g h t s of affected employees to follow t h e i r work. 

Delaware i Hucscn, supra., at 6-lC. As i s discussed abcve, t n i s 

was the same rat i o n a l e for the express mclusion of A r t . I §4 m 

the Sc-iznern--Oenzral case, to provide for a f a i r arrangenent tc 

allow affected employees to follow t h e i r work to the new e a r n e r . 

The ARU submit that s i m i l a r considerations support imposition of 

New Ycrk I z j K protections cn the UP/SP—BNSF settlement. 
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BNSF has r e l i e d on the Commission's decision m Wilmington 

Terminal R.R.,. I nc . - -Pu r . & Lease-CSX Transp. I n c . , 6 ICC 2d "̂ 99 

(1990) and ' ICC I d 60 (1990), and Minnesota commercial R y . -

Trackage Rignts Exemption--Burl ington N. R.R., s ICC 2d 31 (1991) 

as r e f u t i n g t.he ARU request for imposition of New York Dock 

conditions on the UP/SP-BNSF settlement. BNSF Response at 44-

45, 

In Wilmington Terminal and Minnesota Commercial, the Commis­

sion did hold that pure, merger/consolidation-type New York Dock 

conditions were not required m simple l m e sale., and trackage 

r i g h t s transactions which involved transfers of s.hort portions of 

lines or operating r i g h t s on short portions of li.nes to small 

c a r r i e r s on t-he basis that the absence of a "meldi-ng" of work 

forces meant t-hat an -umbrella-ti-pe implementing arrangement, wit h 

a requirement that employees be able to follow t n e i r work, was 

not .necessary m such s i t u a t i o n s . But the fact t.hat New York 

Dock conditions ,'and s p e c i f i c a l l y pure New York Dock conditions) 

are not required m trackage r i g h t s transactions and l m e sales 

does .not r e f u t e the ARU argument t.hat t-he Board s.^ouid impose 

such conditions -n t.he UP/SP trackage r i g n t s arrangements and 

l m e sales under t.he September 25, 1995 settlement. The ARU 

submit that although the Commission held that pure New York Dock 

conditions are not l e g a l l y mandated, they should nonetheless i.e 

imposed as a matter of d i s c r e t i o n given t h . unique circumstances 

of the UF/SP-BNSF deal which are described abcve. 
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Additionaily, i t must be recognized that the UP/SP-BNSF 

deal d i f f e r s s i g n i f i c a n t l y from the transactions in ^ijmington 

rermi..,al and Minnesota Commercial where large carriers sold short 

segments of lines or granted operating rights over short seg­

ments, to small r a i l carriers which would have no Significant 

ongoing relationship with the sellers.'granters, and no hiring 

preference arrangements at a l l . The Unes sales/trackage rights 

arrangements here are substantially different since: .', the 

sales/arrangeme.-.ts are between two giant r a i l carriers; 2i the 

two carriers w i l l have ongoing re-ations concerning the trae. in 

question, including .oint consultations on operat.o.ns, monitoring 

Of dispatching and. cooperative construction, rehabilitation and 

upgrade projects; 3, employees of UP.'SP may be u t i l i z e d tc per­

form construction r e h a b i l i t a t i o n and upgrade work on trae. to be 

ut i l i z e d solely or primarily by BNSF; 4, the parties have already 

entered a form of preferential hiring arrangement; and 5, upon 

consummation of ̂ he ̂ -ran. u ^ 
-ne nan.a.tion, hundreds of UP/SP employees re-

presented bv the ART^ nr^^ .-u. 
by -..e AR., anc thousands of other UP/SP workers wiH 

be furloughed from UP/SP with no l i . e l i h c d cf finding work on 

tories wnere t.he furloughed employees formerly worked for UP or 

SP. T.hese circum.stances d i f f e r greatly from the Circumstances in 

«iimindt=n Terminal and «i.,nescta Co.^ercial, so the considera­

tions wnich the commission viewed as .not mandating imposition of 

pure .Ve.,- York Dock conditions in t'ose case.s .„ . 
..ose cases are inapplicable to 

the ASU req-uest for discretionary imposition of pure «ew York 
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DocA- conditions on the trackage r i g h t s and lin e s sales under the 

UP/SF--BNSF settlement. 

The strongest objection of Applicants aad BNSF to imposition 

of New York Dock conditions i s that they fear that the .Vew York 

Dock requirement f or 90 days' notice and completion of an iir.ple-

mentmg arrangement p n c r to any change i n operations would unac-

ceptably m t e r f e r e with timely start-up of the trackage r i g h t s 

operations. BNSF Response at 45; UP/S? Narrative Rebutta^. at 

316. This argument i s a red herring. F i r s t , Applicants and BNSF 

have not shown that they would t r u l y be -har.med by a 90 day delay, 

second, even i f such harm could be s-hown, i t has been held that a 

c a r r i e r may serve a New York Dock notice before i t a c t u a l l y ob­

tains 3oproval of a transaction {United Transportat ion Union v. 

Norfo lk , Western Ry., 822 F. 2d 1114, 1117 (D.C. Cir. 1987), so 

the 90 day notice and completion of the arrangement requirement 

of the New York Dock conditions would pose no obstacle to timely 

implementation of the trackage r i g h t s operations. F i n a l l y , i f 

t h i s was deem.ed a v a l i d concern, t.he Commission could impose 

hybrid Nor fo lk , Western-New York Dock conditions, using the 

Nor fo lk , Western time l i n e , but the New York Dock requirement 

f o r umbrella type arrangem.ents f o r selection of forces and 

assigrjnent cf work. 

Given the unique circu-nstances of the UP/SF-BNSF arrange­

ment, tnere i s simp.y no p r i n c i p l e d basis for Applicants and BNSF 

to oppose a requirement f o r a negotiated/arbitrated, enforceable 



-33-

arrangement which would allow affected employees to follow t h e i r 

work, and there i s no reason for the Be rd to r e j e c t such a re­

quirement. The ARU therefore r e s p e c t f u l l y request that i f the 

Board approves the A p p l i c a t i o n , the .Vew York Dock conditions 

should be imposed on the UP/SF--BNSF settlement. 

C. I f The Board Sanctions /i^iplicants' Plans To Alter 
CBAs I t i-r.<ould Also Sanction Formation Of The New 
CBAs By Union Cherry-Picking From Among Existing 
UP And SP CBAs 

In Exhibit A to t h e i r proposed Operating Flan Applicants 

have se: out t h e i r plans to establish larger s e n i o r i t y d i s t r i c t s 

ror mamtenance of way and signal employees which would cover 

consolidated t e r r i t o r i e s of various parts of the pre-merger r a i l ­

roacs. -Applicants would est a b l i s h uniform agreements covering 

a l l em.ployees working m the new larger t e r r i t o r i e s , regardless 

of the d i f f e r i n g agreements which cu r r e n t l y apply to the d i f f e r ­

ent portions of those t e r r i t o r i e s , and to designate p a r t i c u l a r 

current UF and SP agreements which -Applicants w i l l extent .c 

cover the new t e r r i t o r i e s . Accoramg to Applicants, the creation 

of the new larger d i s t r i c t s with uniform agree-ments i s necessary 

for them to r e a l i z e the benefits of the Transaction, and they 

p-an to a t t a i n such uniform, agreem.ents under New York Dock A r t . 

I§4 processes ana/or Section 11341(a). Operating Flan, Applica­

t i o n V n. 3 at 241, 245-248, 254-265; -Applicants -Answers to RLEA 

Int e r r o g a t o r i e s Nos. 6-5, 14, 17, 2;, 23, 26, 35, 36, 61 and 68. 

(ARU Exhibits 5 a.nd 11.) 
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The ARU submit that the Board should s p e c i f i c a l l y state that 

i t does not sanction Applicants' plans regarding the creation of 

uniform agreements; t h i s would prevent -Applicants from claim.ing 

that the Board approved t h e i r plans. The ARU f u r t h e r submit that 

i f the Board does not s p e c i f i c a l l y disassociate i t s e l f from Ap­

pl i c a n t s ' plans i n t h i s regard, i t should state that any STB 

approval of creation of uniform, agreements under New Ycrk Dock 

A r t . I§4 processes and/or Section 11341(a) would be subject to 

the requirement that the unifor..i agreeme.nts be created by union 

c lerry-picking from among e x i s t i n g UP and SF agreements. 

-Applicants have responded to the ARU position on this point 

by accusing the ARU of hypocrisy because the ARU have argued for 

a specific reaffirmation of the requirement for preservation of 

existing agreements. However, as is explained above, i t i s the 

Applicants who are the hypocrites m this regard. I t is the 

Applicants, not the ARU who seek to subvert the sanctity of 

solemnly negotiated agreements through governmient intervention. 

The ARU only ask that i f the STB grants Applicants the benefit of 

obtaining uniform agreements over larger t e r r i t o r i e s covering 

lines of the formerly separate railroads, then the unions should 

be given the concomitant benefit of picking the terms of the new 

agreement from among the provisions of the existing UF and SP 

agreements. I f Applicants w i l l withdraw the parts of the Appli­

cation, and proposed Operating Plan that discuss changes in ex­

isting agreements, and w i l l forswear any intention of using STB 

processes to achieve that end, then the ARU w i l l gladly withdraw 
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i t s request for the concomitant benefit of union picking o.*" the 

new terms. Applicants w i l l surely refuse to withdraw and the 

true hypocrites w i l l be revealed. 

The Applicants have also referred to the ARU cherry-picking 

proposal as " p i c k i m g ] UP/SP's pockets". Hartman R.V.S. at 7. 

While t h i s phrase may have sounded compelling to .Mr. Hartm.an and 

Applicants' counsel when i t was w r i t t e n , i t i s a propagandistic 

d i s t o r t i o n of the t r u t h . I t i s Applicamts who seek tc use an 

STB order to eliminate or .modify r i g h t s that were obtained bv the 

unions i n the give and take of c o l l e c t i v e bargaining over many 

years without any cor.ipensation for the taking of those r i g h t s . 

I t IS Applicants who state that they w i l l obtain over $313 m i l ­

l i o n i n savings from labcr i n j j s t two years a f t e r consummation 

of the Transaction and over S255 m i l l i o n a year from labor there­

a f t e r against a t o t a l employee protection obl.gation of S263 m i l ­

l i o n . And these savmgs to be obtained fror. labor dc not even 

include the savings to be realized by the creation cf new larger 

s e n i o r i t y d i s t r i c t s under uniform agree-ments; nor do they include 

savmgs to t e r e a l i z e d by the l i k e l y e l i m i n a t i o n of oertam ru^es 

and rates of pay w.nch are advantageous to employees. This back­

ground shows the pocket-pickmg charge to be not only false and 

i n s u l t i n g , but also a blame the v i c t i m argument. A l l the ARU 

:.seek here i s balance, i f Applicants are to have the benefit of an 

ŜTB order granting them the advantage cf uniform agreements over 

^argei t e r r i t o r i e s covering l i n e s of the formerly separate r a i l -

^ads, then the unions should be able to pick the te.-rms of the 
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new agreement from am.ong t.he i^rovisions of the e.xisting UP and SP 

agreements. 

Applicants havi, also raised the specter of higher cost 

agreements nd " i n e f f icieiicie.'^" i f the unions are allowed t :> 

cherry--pick, but they have f a i l e d to substantiate that claim. 

The most s p e c i f i c support for that claim i s Mr. Hartman's asser­

t i o n that tne unions woula pick the supposedly " p r o d u c t i v i t y 

l i m i t i n g " provisions of the SF agree.ment ^nd the "higher wage 

rates of the UP agreements". Hartman R.V.S. at 7. However, Mr. 

Hartman f a i l e d co i d e n t i f y "' alleged " p r o d u c t i v i t y l i m i t i n g 

provisions", or the actual costs thot such provisions would im­

pose on UP/SF. And s i g n i f i c a n t l y . Applicants have .never asserted 

that SF's work r. les have been a factor m i t s problems. In t h e i r 

Narrat..ve Rebuttal, Applicants have offered the apocalyptic argu­

ment that .1 the ARU condition were adopted i t "would destroy the 

ab:.lity to implement the merger on an economically r a t i o n a l 

basis". I d . at 316. 'liwever, t-.e only support f o r that w i l d 

cla.m IS the c i t a t i o n to Mr. Hartman's unsubstantiated specula-

cns. i d . -Another problem with t h i s argument i s that Applic­

ants have never argued that s p e c i f i c fianges m agreement terms 

were i n t e g r a l cr even s i g n i f i c a n t with re.cect tc t h e i r a b i l i t y 

to r e a l i z e the asserted be'^efits of the Transaction. ndc;ed, 

App^ica: • « i-jave spec: f icall.y discla..med any relia.nce cha.nges i n 

l?ruies as an element of t h e i r c a l c u l a t i o n of the alleged benefits 

jpf the Transaction, and tne\- have declined to i d e n t i f y p.-^rticular 

•̂ es that they b.ilipve must be c-hangeo ''or the benefit.": of the 



Transaction to be r e a l i z e d . Applicants Answers to RLEA. I n t e r r o g ­

atories Nr̂ c ^1, 65, 74 and 75 (ARU Ex. 11) . While Applicants 

have asserted that they need uniform agreements to help obtain 

the alleged benefits of the Transaction (Application Vcl. " at 

259-265, Applicants' Axiswers to RLE-A In t e r r o g a t o r i e s Nos. 70 and 

71), thev' have never explained why uniform agreements composed of 

ru'^s picked by the unions frcm among rules already i n force on 

various components of the Applicants wculd have a s i g n i f i c a n t 

impact -•'n *.heir abi.Lity to e f f e c t i v e l y im.plement the transaction. 

The charge that the ARU proposal would "destroy'" Applicants 

a b i l i t y to implement the Transaction "on an economically r a t i o n a l 

basis" 13 j u s t e-̂ .pty hyperbole. 

Furthermore, even i f Applicants a'-e correct that t h e i r 

o v e r a l l labor costs would be higher under agreem.ents formed by 

picking SF rules and UF rates, such an argument begs the ultimate 

question b^re. The ARU submit that i t i s f a i r and reasonable f o r 

the STB to subject Applicants' a b i l i t y tc obtain the economic be­

n e f i t s of STB direc t e d reductions m labor costs through the cre­

ation of uniform agreements covering larger t e r r i t o r i e s to a con­

d i t i o n that the unions would determine the provisions of the u n i -

fo.rm agreements by s e l e c t i n g from am.ong e x i s t i n g contract 

provisions. I f the t o t a l labor costs of the new uniform agree-

I me.Its are ac t u a l l y higher, they w i l l surely be o f f s e t j u s t by the 

\ savings realized by .Applicants having uniform agreements covering 

t larger t e r r i t o r i e s ; c e r t a i n l y Applicants have not even attempted 

to show or even senously argue, that t h e i r p o t e n t i a l increased 
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labcr costs under union cherry-picked agreements w i l l overwhelm 

the savings they w i l l obtain from -having uniform agreements cov­

ering larger t e r r i t o r i e s . And they have not shown, and - e r t a i n l y 

cannot show that any a d d i t i o n a l costs from union cherry-picked 

agreements w i l l s eriously reduce the $255 m i l l i o n per vear 

savings from labor which w i l l be obtained without any o f f s e t 

beginning two years a f t e r consummation of the Transaction. 

Thus the ARU r e s p e c t f u l l y request that the Board s p e c i f i c ­

a l l y state that i t does not sanction Applicants' plans regarding 

the creation of uniform agreements, but that i f the Board de­

en..es to do so. I t should state that an approval of creation of 

uniform agreements under New York Dock A r t . I§4 processes and/or 

Section 11341(a) would be subject to the reauire.ment that the 

uniform agreements be created by union cherry-pickmg from among 

exi s t i n g UP and SF agreements. 

D. I f The Application Is Approved, The Board Should 
Require That Transaction Related Track, Right Of 
Way And Signal Work Be Done By BMWE And BRS 
Represented Employees 

Applicants have repeatedly trumpeted the construction, re­

h a b i l i t a t i o n and upgrade projects set f c r t h m t h e i r proposed 

Operating Flan as a major public transportation benefit of the 

Transaction, and t h i s l i n e or argument i s repeated m t h e i r 

r e b u t t a l f i l i n g s . E .g . , -Narrative Rebuttal at 6, 57-59. 

However, despite tne plans for t h i s huge a-mount cf track, r i g h t 

ot way and signal work. Applicants project that 296 maintenance 

[Of way employees and 47 signalmen jobs w i l l be eliminated a f t e r 
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the Transaction i s consummated. The ARU submit that i t i s un­

conscionable that these employees would be furloughed when there 

IS so much work that they could be doing. In t h e i r Comments, the 

ARU demonstrated that the p o t e n t i a l l y furloughed BMWE and BRS 

members would be f u l l y capable of doing t h i s work; none of Ap­

plicant s ' r e b u t t a l papers even attempted to refute t h i s p o i n t . 

Nor did Applicants even assert that a requirement that they use 

th e i r own employees to do t h i s work would somehow i n t e r f e r e with 

or impede t h e i r a b i l i t y to do t-he work which t.hey have planned. 

The .A.HU also demonstrated that Applicants had made no ar­

rangements which might otherwise preclude the use of BMWE or BRS 

members to do the constru. ion, r e - h a b i l i t a t i o n and upgrade work. 

I-ndeed, i n deposition testimony. Applicants witnesses indicated a 

willingness to consider using union-represented workers, although 

they would not commit to do sc; and Mr Anschutz, stated that as a 

UP/SF Board member he wouid recommend the use of UP and SF imam-

tenance of w•y and signal workers for the Transact:on r e l a t e d 

projects. See A-RU Comments at "^1-73. No re b u t t a l witness of the 

Applicants has contradicted or explained away t-he deposition 

testimony c i t e d by the ARU. .And Applicants have not even as­

serted t.hat the costs of doing t h i s work ^-m-house" would exceed 

the cost of contractmg-ou:, or would increase i t to a l e v e l that 

I Applicants would deem unacceptable. I-ndeed, .having asserted th a t 

t A p p l i c a n t s would save money by using t h e i r own employees to do 

|work which SF now contracts cut (Application Vol. 3 at 246-247), 
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Applicants would have l i t t l e c r e d i b i l i t y i s asserting that the 

costs of using t h e i r own employees would be unacceptably high. 

Applicants only response on t h i s point was to accuse the ARU 

of contradicti-ng i t s p o s i t i o n m opposition to STB mandated 

changes m CBAs. As i s discussed above, since .Applicants plan 

major changes m the terms of e x i s t i n g agreements and the trans­

fer of large nu-mbers of employees to d i f f e r e n t agree-ment3, .Appli­

cants are hardly m a p o s i t i o n to oppose any c o n d i t n n on the 

basis that i t would m t e r f e r e with RLA bargnnmg processes. 

A d d i t i o n a l l y , t h i s p a r t i c u l a r request would not permanently 

change the p a r t i e s ' agree.ments, .nor would i t apply to any actions 

unrelated to the merger,- rather the AJ.U only request . condition 

that the construction, r e h a b i l i t a t i o n and upgrade work which are 

I d e n t i f i e d as Transaction related, and indeed as reasons for ap­

proval of the Application, should be done by employees who would 

otherwise bo furloughed as a r e s u l t of the merger. Thus t h n 

proposed condition i s narrowly t a i l o r e d to a l l e v i a t e the adverse 

effects of the Transaction on m.amtenance of way e-mployees a-nd 

signalmen, and i t would not l a s t beyona the completion cf the 

specified projects. 

.=vppiicants ha-,e also f a i l e d tc address the Ai,u argument that 

by using the workers who would otherwise be furloughed to dc 

'ransacticn relateu construction, r e h a b i l i t a t i o n and upgrade 

^Wdrk, Applicants wculd reouce t h e i r employee p r o t e c t i o n obUga-

1 ions by p u t t i n g to work persons who otherwise would receive 

f-PIcyee p r o t e c t i o n b e n e f i t s . Since the railroads o f t e n complain 

J 
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about t h e i r monetary obliganons under the employee protections, 

• a condition Uke t h i s should be appeali.ng to the r a i l r o a d s ; t h e i r 

opposition tc t h i s condition seems to mdic.te a greater concern 

with "downsizing" and shoMng Wall Street reduced employment than 

i t does with any actual business determination. 

The ARU r e s p e c t f u l l y submit that t h i s proposed conaition i s 

a matter o'. fundamental fairness. I f the P.-.pUcants are to oene-

f i t by construction, r e h a b i l i t a t i o n and upgrading of li n e s and 

signal syste-ms to improve t h e i r networks of operations, and l i 

one element j u s t i f y i n g approval of the Transaction i s that the 

public w i l l b e n e f i t from those improvements, then UP and SP 

workers who might otherwise be furloughed should be u t i l i z e d to 

do t h i s work. Applicants have f a i l e d to o f f e r any reasoned basis 

for denial of t h i s condition and t h e i r i s simply no p r i n c i p l e d 

basis on which such a condition could be denied. 

E. I f The Application I s Approved, AppJ cants Should 
Be To Report Annually On V a i r Attainment 
r L l r i T r And How The Savings From 
Tnose Ef f i c i e n c i e s Are Used 

A key founaatiun f o r Applicants' argiunents m favor of the 

Transaction i s t h e i r assertion of savmgs they contend w i l l flow 

from the " e f f i c i e n c i e s " which they plan to implement i f the Ap­

pU c a t i o n i s approved In support of t h i s argument A p p l i c m t s 

have of f e r e d a s'um.mary of be-nefits (Vol.am.e 1 Appendix A at 93) 

Which m turn i s supported by v e r i f i e d statements explaining how 

the n-umbers on Appe.ndix A were derived, and numerous task force 

Charts and studies providing back-up for the v e r i f i e d statements. 
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S i g n i f i c a n t l y , alm.ost h a l f o^ the savings from changes i n opera­

tions and other e f f i c i e n c i e s come under the heading of "Labor 

Savings". Ap p l i c a t i o n Vol. 1 at 93. 

According to the Applicants, these savings w i l l t r a n s l a t e 

into benefits tc the puolic i n the form of improved service and 

lower rates (or slower rate increases). This a l l depencs of 

course on the assumption that the savmgs from the ef.^iciencies 

discussed by the Applicants are act u a l l y passed on to shippers 

and t-hen to the public at large, or are invested m the r a i i r o a d . 

However, as demonstrated m the ARU Comments (at ̂ 4-75) Applic­

ants are u n w i l l i n g to commit that they w i l l e i t h e r pass the sav­

ings along to shippers or reinvest those monies m the r a i l r o a d , 

or even to report on how the savings have been u t i l i z e d . 

In t h e i r r e b u t t a l papers Applicants r e i t e r a t e d t h e i r i n i t i a l 

p o s i t i o n regarding tb^s ARU requested condition. Their arguments 

on t h i s point are: 1^ that i t would not be possible to keep track 

of the actual savings from Transaction related e f f i c i e n c i e s or 

how the savings are used, 2) that the Board should j u s t determine 

whetner savings w i l l be achieved and then assume that the savings 

Wll. be passed on to shippers or reinvested i n the r a i l r o a d and 

3, that the reporting sought by the ARU would be i n o r d i n a t e l y 

costly. Narrative Rebuttal at 317, Peterson R.V.S. at 218-219. 

Applicants' assertion that i t would not be fea s i b l e or rea­

sonable to attempt to track attainment of projected savings and 

the uses tc which the savings are put i s peculiar since Applic­

ants have presented the Board w i t h d e t a i l e d analyses of projected 
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savmgs from Transaction r e l a t e d e f f i c i e n c i e s . I f the a n t i c i p a t ­

ed savings can be projected to the degree of s p e c i f i c i t y that 

they ha-.-e been presented i n the -Application, then surely Applic­

ants w i l l be able to perform retrospective calculations as to 

actual savings. Indeed, i f the Board i s to a f f o r d any weight to 

Applicants' prospective projections of Transaction r e i a t e d sav­

ings. I t must r e j e c t the assertion that Applicants would be 

unable to do retrospective calculations. 

Applicants' assertion that the Board should be s a t i s f i e d 

that whatever savmgs are r e a l i z e d w i l l benefit of the public 

asks the Board and the public to place an inordinate amount of 

f a i t h m the good i n t e n t i o n s of the Applicants. Applicants 

apparently ask the Board to assume that marker pressures w i l l 

require .Applicants to reinvest m the r a i l r o a d and/or pass 

savi.ngs on to shippers. But ether t.han under Utopian econom.ics 

ass'omptions m t h e o r e t i c a l l y perfect market enviror-ments, there 

IS no basis for the Board to accept the notion that .Applicants 

w i l l necessarily reinvest the transaction related savings and/or 

pass them on to t h e i r shippers. --nd i n view of the s u b s t a n t i a l 

debate m t h i s proceeding regardi.ig the nature cf the mar.ket that 

w i l l r e s u l t I f the Transaction i s approved, there i s even less 

basis f c r accepting Applicants' assurances--even i f the Board 

does not accept the assertions that approval of t-he -Application 

w i l l r e s u l t m a duopoly, i t i s clear that the .market that w i l l 

r e s u l t from an approval w i l l not be the sort of market that w i l l 

impose the type of d i s c i p l i n e that would com.pel a f i r m to pass 
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i t s savings on to i t s customers, or to reinvest to improve 

service m the long run. Also relevant on t h i s point i s the 

history of the railroad^^ from the days of the robber barons 

through the SFSP voti n g t r u s t v i o l a t i o n s . Sim.ply put, the 

history of the r a i l r o a d s does not support a " j u s t t r u s t us" 

approach. Moreover, even i f good f a i t h i s assumed, i t .must be 

recognized that pressures from Wall Street or fro-m key executives 

could lead to u t i l i z a t i o n s of the savings from the Transaction 

which d i f f e r from the uses which were assum.ed by tbe Board m 

approving the Transaction; a reporting require-ment would apply 

pressure to assure that any savings are indeed in-nested or passed 

along to shippers, notwithstanding other pressures for d i f f e r e n t 

uses of the monies saved. 

Applicants' assertior-s that a reporting requirement would be 

unacceptably expensive should be rejected as t o t a l l y wit.hout 

merit. F i r s t , .Applicants have not even bothered to explain 

whether they t r i e d to d3termine the costs of the reporting re­

quested by the ARU; Kr. Peterson's bald assertion that i t would 

be too expensive i s not a basis for the Board to r e j e c t the ARU 

request. Second, Applicants are apparentiy w i l l i n g to gather 

aata and m.ake reports on an annual basis regarding t h e i r s e t t l e -

-ment with B-NSF [Rebuttal Narrative at 21^; i f they are w i l l i n g to 

engage m that exercise despite i t s costs, then l i t t l e weight 

should be afforaed t h e i r assertion that the cost of the rep o r t i n g 

sought by the A.RU i s unacceptable. Third, the p o t e n t i a l costs of 

the reporting sought by the ARU are hardly s i g n i f i c a n t m compar-
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ison with the hundreds of m i l l i o n s of d o l l a r s of savings every 

year that are forecast by Applicants as l i k e l y to flow from ap­

proval of the .Application. Applicants assert that consummation 

cf the Transaction w i l l r e s u l t i n dramatic savings through ac­

tions which w i l l have adverse consequences for r a i l r o a d workers, 

communities, some shippers and other r a i l r o a d s ; given that the 

argument for approval of the Application depends upon the v a l i d ­

i t y of Applicants' assertion that these savings w i l l u l t i m a t e l y 

benefit the public, i t i s e n t i r e l y reasonable tc require that 

some of those savings be u t i l i z e d to document whether the public 

does indeed receive benefits from an approval of the Transaction. 

The ARU f u r t h e r submit that they have a strong and unique 

interest i n requesting reporting on the r e a l i z a t i o n of the fore ­

cast savings and the -.aanner i n which the savings are u t i l i z e d . 

As IS noted above, almost half of the projected savings w i l l come 

from labor through reductions m employme:it. A d d i t i o n a l l y , labcr 

w i l l a] so s u f f e r uncom.pensated changes m e x i s t i n g agreements and 

rules, workmg conditions and s e n i o r i t y d i s t r i c t s . The premise 

for approval of the Application notwithstanumg i t s impact on 

r a i l wcrKers i s that the public w i l l benef: t . Indeed, t h i s type 

of reasoning was the premise for the Co.mmission's deci.sion af­

firming the changes ..n agreements authorized m the O'Brien 

-Awara. C'Brien Review Decision at 13. The Board needs to know 

whether that premise i s indeed v a l i d m t h i s proceeding, and that 

the savmgs are not being u t i l i z e d to increase dividends to 

sharenolders and to pay executive bonuses. The only way f o r the 
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Board to assure i t s e l f i n t h i s regard i s to require the type of 

r e p i n i n g sought by the ARU. The ARU therefore r e s p e c t f u l l y 

submit that i f the A p p l i c a t i o n i s approved. Applicants should be 

required to report annually on t h e i r attam-ment of projected ef­

f i c i e n c i e s and how the savings from those e f f i c i e n c i e s were 

u t i l i z e d . 

I I I . THE BO-ARD SHOULD NOT APPRO'/E MONTANA PAIL LI-NK'S RESPON-IVE 
APPLICATION UNDER SECTION 10901; IF THE RESPONSIVE 
APPLICATION IS APPROVED, IT SHOULD BE SUBJECT TO THE NEW 
YC.'̂ K DOCK '--OND:---̂M.q TMPCSFD TN THE PRTV-~.Y APPT.T-ATION 

The -ARU have argued that the Responsive A p p l i c a t i c n of Mon­

tana Rail Link ("MRL"'. on behalf of i t s subsidiary-to-be- named-

la t e r , r e f e r r e d to as "Acquisition Company" ("AC"), can not be 

approved under Section 10901; the ARU have also argued that i f 

the Board approves the Responsive Application, the AC a c q u i s i t i o n 

must be subject to the p r o t e c t i v e conditiors imposed m the P r i ­

mary .Application. The ARU w i l l b r i e f l y respond tc two r e b u t t a l 

arguments offered by MRL. 

MRL asserts that Section 11343 (a) (1) wculd not be applicable 

to AC'S a c q u i s i t i o n of UP and SP lines because Section 11343(a) 

(1) doos not refer to "non-carrier" acquisitio-ns and because -AC 

Because tne substantive Responsive Comjnents to '"he -MRL 
Responsive App l i c a t i o n were f i l e d only m the na.me of -he ATr̂ D 
BMWE ana BRS as the ARU, MRL has assumed that only those organi­
zations oppose the .Responsive Application. MRL Rebuttal at 33 
n.6 .M-R. has assumed i n c o r r e c t l y . The In t e r n a t i o n a l Brotherhood 
E^,?^'-"^'^?'^ "̂"'̂  Blacksmiths, the I n t e r n a t i o n a l Brotherhood of 
Zt:^'^A'^^^" WcrKers, the National Council of Firemen and Ci -s 
and the Sheet .Metal Workers I n t e r n a t i o n a l Association a ' l f i ' e d 
.separate state-ments m which they expressly concurred m, and 
aaop.ec as t h e i r own, the Responsive Comments of the ARU to the 

^"i^L . n i n g . See IBB-1, IBEW-1, NCFO-1 and S.MWIA-1 
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w i l l not be acquiring UP and SP. MRL Rebuttal at 34-35. However, 

Section 11343(a)(1) applies to the consolidation of the proper­

tie s of two or more c a r r i e r s m t o one corporation f or ownership, 

management and operation of the previously separately owned pro­

p e r t i e s — t h a t IS exactly what AC would be doing. Section 11343(a) 

(1) IS not l i m i t e d i n scope to consolidations by c a r r i e r s ; nor i s 

I t l i m i t e d to consolidations of whole c a r r i e r s , mdeed - t refers 

to consolidations of pr o p e r t i e s of separate Cca-.-riers. MRL pro­

poses for AC to acquire properties of SP a.nd UP and to consolid­

ate tnem i n t o a new c a r r i e r , that i s a Section 113 13(a) (1) 

transaction. 

MRL has argued that ARU i s m error m arguing that i f the 

-MRL Responsive A p p i i c a t i o n i s approved, i t wouid have to be sub­

je c t to the New York Dock conditions imposed on the A p p l i c a t i o n 

and woula be required to otcome party to an imple-mentmg arrange­

ment with the unions representing the UP a-nd SP employees under 

those conditions. MRL Rebuttal at 38, c i t i n g Wilmington Termi­

n a l supra. Unfortunately, MRL's counsel apparently chose -not to 

read tne cases c i t e d by ARU on the assumption that Wiiming:.on 

Terminal was d i s p o s i t i v e on the issue raised by the ARU. MRL 

Kebuttal at 38. Had they a c t u a l l y read the c i t e d cases, they 

nerhaps wculd have re a l i z e d that Wilmington Term.inal i s not 

d i s p o s i t i v e cn t h i s issue. The cases c i t e d by Aî U (Comjnents at 

1-3-14' stato that where two transactions are i n t e g r a l l y r e l a t e d 

or part of an mseparable plan, t-ne protections imposed apply m 

I both transactions, so th..t even i f one of the transactions i s -not 
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subject to any protections, tne employees affected by that trans­

action are covered by the .Protections im.posed i n the r e l a t e d 

transaction. Id . ' - ' Accordingly, i t does not matter that protec­

tions i-mposed m con-nection with a stand-alone a c q u i s i t i o n by AC 

might not require AC to p a r t i c i p a t e i n m implementing arrange­

ment with the unions which represent UP a.nd SF workers, or might 

not require AC to a f f o r d a p r i o r i t y m hiri-ng to UP and SP em­

ployees; such an o b l i g a t i o n would arise not from the protections 

imposed on AC, but rather on the protections imposed on the P r i ­

mary App l i c a t i o n . Since there i s no doubt that the MRL Respon­

sive .Application IS inseparably linked to the Primary Applica­

t i o n , •• I f the Appl i c a t i o n and the Responsive App l i c a t i o n are 

both approved, the Responsive Application would have to be 

sueJect to the protections imposed on the approval of the 

App l i c a t i o n . 

CONCLUSION 

For the reasons stated herein and m the A.RU Comments, the 

App l i c a t i o n should be rejec t e d ; however, i f the Appl i c a t i o n i s 

approved, i t shoun be subject to the conditions requested by the 

ARU. 

" '̂̂ ^̂^ decisions c i t e d by the ARU a^e "nre-
Staggers .Act cases" ,̂MRL Rebuttal at 38) i s of no consequence 
The Staggers Act aia not reverse a l l pre-1980 decisions and the 
c^.ea cases -nave never been overruled by the ICC or the STB. 

ge^ ^ h < f r Rebuttal at 3 4 - " l n the absence of the me-
and'n; -""'̂ ^̂  °^ '̂̂  '̂ -̂  ^ d i v e s t i t u r e of prooertv 
and no neea f o r ̂ n maependent t h i r d oarty l i k e Acquic?-oJ 
Company to provide service cn the lines " ^ ^ ^ ^ i - ' ^ - o n 
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Before the 

SURFACE TRANSPORTATION BOÂ aD 

Finance Docket No. 32760, et a l . 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACOFIC 1.ANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPMiY, SPCSL CORP., AND 

THE DENVEP AND RIO GRANDE ̂•''ESTERN RAILROAD COMPANY 

BRIEF 

1/ 

This b r i e f i s submitted by Clarence R. Ponsler, f o r and on 

behalf of General Committee of Adjustment-United Transportation Union, 

for The Alton and Southern Railway Company (ALS). The i n t e r e s t of 

t h i s protestant i s w i t h respect to the proposed r-sntrol of ALS by 

Union P a c i f i c Corporation thtouj'^ a 100 percent stock i n t e r e s t . 

Background. ALS heretofore has been an important c a r r i e r 

serving the St. Louis-East St. Louis rateway. I:-, a d d i t i o n to serving 

l o c a l i n d u s t r i e s , ALS provides interch3ngs service between r = i i l 

c a r r i e r s . The recent h i s t o r y of ALS may be found i n St. Louis SW Ry. 

Co."Pur.-Alton & S.R., 331 I.C.C. 515 (1968); St. Louis Southwestern 

Ry.-Pur.-Alton and Southem R. , 342 I.C.C, 498 (1972) , a f f d Congress -

of Railway Unions v. United States, 373 F.Supp. 1339 (D.D.C. 1974). 

ALS today i s j o i n t l y owned by Union P a c i f i c and Southem P a c i f i c , or 

t h e i r a f f i l i a t e s . 

Proposed Transaction.- I f the primary a p p l i c a t i o n i s granted, 

the present divided ownership of ALS by two competitors—Union P a c i f i c 

1/ General Chairman for UTU on The Alton and Southern Railway Company, 
- with offices at 1017 W. Main Street, B e l l e v i l l e , I L 62220. 
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and Southem P a c i f i c — w i l l come to an end. Such c o n t r o l by a single 

e n t i t y — U n i o n P a c i f i c C o r p o r a t i o n — i s the subject of F.D. No. 32760 

CSub-No. 3), Union P a c i f i c Corporation, Union P a c i f i c Railroad Company, 

Missouri Pac:fic Railroad Company, Southern P a c i f i c R a i l Corporation, 

Southern P a c i f i c Transportation Company, St. Louis Southwestern Railway 

Company, SPCSL Corp., and The Denver and i l i o Grande Western Railroad 

Company—Control Exempticn—The Alton & Southern Railway Company, 

set f o r t h i n volume 5, at pp. 75-81. 

Tht adverse e f f e c t s of the proposed c o n t r o l of ALS are demonstrated 

by the app l i c a t i o n i n t h i s proceeding. The record references are set 

f o r t h by Mr. Ponsler i n his v e r i f i e d statement, f i l e d A p r i l 4, 1996. 

(CRP-1, 1-2). Subsequent to the f i l i n g of opposition v e r i f i e d statements 

applicants on A p r i l 18, 1996 entered i n t o a settlement agreemenc wit h 

the Chemical Manufacturers Association (CMA). The CMA agreement would 

grant BN/Santa Fe trackage r i g h t s over Union P a c i f i c between Houston, 

TX and Valley Junction, I L , and between Fair Oaks, AR and Valley 

Junction, I L , among other concessions. 

The f u l l extent of the i n j u r y t c ALS employees canr.ot be ascertaine 

at t h i s time. However, as Mr. Ponsler stated, the impact would be seriou 

and warrants denial of the applications. (CRP-1, 2 ) : 

"ALS employees would be ser i o u s l y impacted by 
the u n i f i c a t i o n of Union P a c i f i c w i t h Southern 
P a c i f i c , and common c o n t r o l of ALS. The ap p l i c ­
ations should be denied." 

A review of the evidence shows tha t the Union Pacific-Southern 

P a c i f i c u n i f i c a t i o n , and c o n t r o l of ALS, vould r e s u l t i n thvi s u bstantial 

rerouting of t r a f f i c , eind diversion of business from ALS. Work presently 

performed by ALS employees would be tr a n s f e r r e d tc other c a r r i e r s 

as w e l l as to Union P a c i f i c and Southern P a c i f i c a f f i l i a t e s . 

Since the transaction i n Sub-No. 3 can come about only i f the 
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primary a p p l i c a t i o n i s granted, i t i s l o g i c a l t h a t ALS employees 

be allowed to p a r t i c i p a t e i n appropriate implementing agreements 

in v o l v i n g primary c a r r i e r work, should the Board a c t u a l l y approve 

the primary a p p l i c a t i o n . 

However, the havoc which approval of the primary a p p l i c a t i o n 

would have upon ALS employees, d i r e c t l y and thrcugh the Sub-No. 3 

proceeding, d i c t a t e that the consolidation be denied, i n which event 

employee p r o t e c t i v e conditions would become unnecessary. 

Respectfully submitted, 

GORDON P. MacDOTĜ (LL 
1025 Connecticut^ Ave. , N.W. 
Washington, DC 20036 

June 3, 1996 Attorney f o r Clarence R. Ponsler 

C e r t i f i c a t e or Service 

I hereby c e r t i f y I hava served a copy of the foregoi.-'g upon a l l 

p a r t i e s of record by f i r s t class mail postage-prepaid. 

Washington, DC Gordon P\ MacD^gall 
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Before the " 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760, et a l . 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORF., AND 

THE DENVER AND RIO GRANDE WESTERN RAILROAD CC.-PANY 

BRIEF 

T.his b r i e f i s submitted by Charles W. Downey, f o r and uu behalf 

of General Conmittee of Adjustment f o r Unites* Transportation Union, 

on l i n e s of SPCSL Corp. (SPCSL), Gateway Western Railway Company (GWW), 

and I l l i n o i s Central Railroad Company (IC). 

Protestant on May 10, 1996, f i l e d a v e r i f i e d stat-'.ment, express­

ing concern with the settlement agre«.. n t between applicants and GWW. 

(CWD-1). The settlement agreement i s dated A p r i l 8, 1996 (UP/SP-204), 

and was supported by the v e r i f i e d statement of Richard B. Peterson. 

(UP/SP-206). Protestant pointed out t h a t ccrtai-n terms of the s e t t l e ­

ment agreement are inconsistent w i t h the understanding of the I n t e r ­

state Commerce Commission (ICC) i n F.D. No. 31522, decided October 31, 

1989. (CWD-1, 3-4) . Moi-eover, c e r t a i n work would be transferred 

between SPCSL and GWW. (CWD-1, 3). 

Applicants responded t h a t no agreement had been reached regarding 

changes i n operations. (UP/SP-250, 1-2). Applicants contended th a t the 

1/ Ĝ ».nei-al Chairman f o r UTU on SPCSL, GWW, and IC, w i t h o f f i c e s a t 
1301*1 Morrissey Drive, Unit 4, Bloomington, IL 61701. 

2/ Rio Grande I n d u s t r i e s , Inc., Et Al.—Purchase and Trackage R i g h t s -
Chicago, Missouri & Western Railway Company Line Between St. Louis," 
MO ana Chicago, I L . Reproduced i n CWD-1. Attachment. 



ICC did not approve or prescribe any pattem of r a i l service in i t s 

1989 decis.ion. (UP/SP-250, 2n.l). Applicants objected to an implementing 

agreement for the settlement agreement prior to consummation of the 

application. (UP/SP-250, 3). 

I f the Board should approve the application, the settlement 

agreement should be siib ject to the same New York Dock conditions 

This i s not to hold the entire .nerger "hostage" as claimed by UP/SP. 

(UP/SP-250, 3). Nev York Dock "conditions rave expedited arbitration, 

and the process can run i t s course on the same schedule as a l l other 

implementing agreements subject to Nev York Dock. 

The settlement agreement speaks for i t s e l f . Applicants .iummarized 

their agreement as one resulting in changes in service. (UP/SP-231, 

12) : 

"The agreement eliminates a variety of contractual 
restrictions contained in agreements between Gate­
way Westem and SP on any sale of Gateway 'Vestem 
or i t s assets to a Class 1 railroad- The settlement 
w i l l also allow Gateway Westem to provide shippers 
with improvements in ser\'ice." 

Moreover, i t i s clear that applicants made their agreement with 

V 
GWW, and also with Wisconsin Central in order to secure support 
for the merger at l i t t l e cost to applicsuits. (UP/SP-231, 13): 

"In the case of WC and Gateway Western, the 
settlements had l i t t l e cost to the Applicants 
yet resolved issues of concem to tiiose two carriers." 

The real "cost" may be to employees. Applicemts should not tJirust 

such expense upon employees. The New York Dock conditions should be 

imposed upon the settlpjnent agreement, just as i f i t were part of the 

3/ I t appears that GWW and Wisconsin Central are under common control, 
~ ttirough interlocking directors/officers, oi otherwise. See: Traffic 

World, Vol. 246, No. 10, 'at 37, "Wisconsin Central names McCarren 
head of operations" (.June 3, 1996). 
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c».pplication.. 

Of course, the Board need not reach the matter of the appropriate 

employee p r o t e c t i v e conditions, i f the a p p l i c a t i o n i s deni'id. However, 

i f approved. New York Dock are minimum conditions. 

Respectfully siibmitted, 

GORD̂ N̂ Î ĉDOufê ?̂  
1025 Connecticut "^ve., N.W. 
Washington, DC 200 36 

J\ine 3, 1996 Attorney f o r Charles W. Towney 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon a l l 

pa r t i e s of record by f i r s t class mail postage-prepaid. 

Washington, DC Goraon P'. MacDougall 
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B e f o r e t h e 

SURFACE TRANSPORTATION BO.ARD 

• F i n a n c e D c c k e t No . 3 2 7 6 0 , e t a l . 

UNION ^.^C^^IC CORPORATION, UNION ?-=.CIFIC RAILROAD COMP.ANY, -̂ ND 
.HISSCURI ? \ C I ^ I C .RAILROAD COMPANY—CONTROL .\ND .MERGER--SOUTHERN 

^ ^ C I F I ' ' ' RAIL CORPORATION, SOUTHERN P.ACIFIC TRANSPORTATION 
COMPANY ST. LOUIS SOUTfflVESTERN RAILWAY COMP.ANY, SPCSL CORP., -ND 

THE DENVER -AND RIO GR?.NDE WESTERN RAIL.RO.AD COMPANY 

BRIEF 

1/ 
Protestant, Joseph C. Szabo," submits t h i s b r i e f i n oppositicn. 

Protestant i s concerned with the abandonments prcposec f c r I l l i n o i s , 

which are contingent upon approval Jf the primary a i - p l i c a t i o n . 

Protestant's p a r t i c i p a t i o n i s f c r and on behalf of I l l i n o i s 

L e g i slative Board-United Transportation Union. 

Protestant submitted a v e r i f i e d s iate-nent on .March 29, 1996, 

m opposition to the three abandonments proposed fcrr I l l i n o i s . He 

concentrated ca Docket No. .\B-33 (3ub-No. 96), the Barr/Girard l i n e 

of the forraer Chicago & North Western Railway. (C&NW) . The proposed 

Barr/Girard abandonment i s vigorously objected to by the public. 

I t i s understood that the p r i n c i p a l shippers, S p r i n g f i e l d Plastics 

Inc. and Brandt Consolidated, Inc., w i l l be f i l i n g a j o i n t b r i e f , 

and the Board i s uiged to c a r e f u l l y consider t h e i r evidence and 

1/ I l l i n o i s L e g i s l a t i v e Director f o r United Transportation Union, with 
o f f i c e s at 8 So. Michigan Ave., Chicago, IL 60603. 

2/ Docket No. AB-3 3 (Sub-No. 96), Union Pacific Railroad Company—Aband­
onment—Barr-Girard Line In Menard, Sangamon, and Macoupin Countie;^, 
IL; Docket No. AB-3 3 (Sub-No. 97), Union Pacific Railroad Company— 
Abandonme.'-t Exemption—DeCamp-Edwardsville Line in .Madison County, IL: 
and Docket No. AB-33 (Sub-No. 98) , Union Pacific Railroad Company-~ 
Abandonment Exemption—Edwardsville^adison Lire^ In Madison Countv, 
IL. ~ ' 
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argirr.ents. 

Present service, apart from coal t r a i n s , aad i r r e g u ] a ^ or special 

movements, i s a single tra:n d a i l y i n each d i r e c t i o n between South 

Pekin and .Madison, and for two i r a i n s d a i l y i n each d i r e c t i o n between 

Sout.h Pekin and Nelson, one for the west, and one for the east. 

In the event the l i n e i s abandoned between Barr an Girard, t r a i n 

service would s t i l l be required oetween Ecuth Pekin and Barr f o r 

shippers si t u a t e d betw en South Pekin and Barr. .Accordingly, i t 

would be a simple matter to serve Compro and any intermediate 

shippers. 

Applicants have f a i l e d to make out a case f o r abandonment of 

the e n t i r e Barr/Girard l i n e , or even f o r a p a r t i a l abandonment. 

(UTUI-2, V.S. Szabo at 2-3). 

The abandonment proposals for I l l i n o i s , supra n. 2, s'lould not 

be permitted. 

Respectfully submitted, 

GORDONp'^KacDOC^LI^ 
1025 Connecticut Ave., M.W. 
Washington, DC 20036 

June 3, 1996 Attorney for Joseph C. Szabo 

C e r t i f i c a t e of Service 

I herehy c e r t i f y I have served a copy of the foregoing upon a l l 

pa r t i e s of record by f i r s t class mail postage-prepaid. 

Washington, DC Gordon P. Mac^ugall 
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UNITED STATES OF AMERICA 
DEPARTMENT OF TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIHC COiv^.. et a l . — 
CONTROL AND MERGER — 

SOUTHEKN PACIFIC RAIL CORP., et a l . 

>A A 

BRIEF FOR FARMLAND INDUSTRIES, INC. v̂ PPOSING THE 
MERGER UNLESS COMPETITION IS FRESEFVEL IM THE CENTRAL 

CORRIDOR AND TO THE TEXAS GULF COAUI AND MEXICO 

Farmland Industries, Inc. ("Farmland"), a party of 

record in thi s proceeding, hereby f i l e s i t s Brief.' To avoid 

imposing' a burden on the Board and i t s Staff, Farmland hereby 

incorporates by reference the Conune ts and Evidence f i l e d by WSC 

(WSC-1') on March ^ , 1996 as part of this Brief. In addition, 

Farmland wishes to advise the Board of the following: 

1. Failure J J .'Address Interests of Grain Shippers. 

Despite the fact that Aj^plioants have arrived at numerous 

settlement agreements with other parties, including shippers, 

' Farmland i s a member of Western Shippers' Coalition ("WSC"). 
Until now, except for i t s i n i t i a l letter seeking leave to become 
a party • thi s proceeding. Farmland has participated through 
WSC, as well as through i t s membership in the National Industrial 
Transp rtation League. Now that Farmland i s f i l i n g i t s own 
Brief, i t has chosen a unique acronym — "FARM" — for this 
f i l i n g , consistent with the practice in thi s proceeding. We are 
numbering i t "FARM-2" to distinguish i t from Farmland's e a r l i e r 
request to become a party of record, which i s hereby deemed 
"FAKM-1". 



P-
Which ha.e evidently led those p a r t i e s t o chanae tH • 

i n t h i s proceedina t o . ^ P^^^tions 
ceedmg t o support, n e u t r a l i t y or «; M 

UP/SP-231, Tab IC, Gray/Shatt . 
•̂v., "jray'snattuck v <? 

have made no e f f o r t t o ' ^ ^ ^ ^ ^ - t s 

e f f o r t t o approach Farmland or t o th« K . 

Farmland s knowledge y i r t u a n °' 
age, v i r t u a l l y ani: grain i n t e r e s t s ^ i n • 

proceeding, while Applicant, H 
"i'piicants have no nhii^,*.-

remarkable th a t tho,, K ' 
that they have not even attempted t o do 

concerns of tno . ° The 
Of tne a g r i c u l t u r a l community are o m r . 

adverse e f f e c t - nf • Profound, and the 
etf e c t o of thi.s proceeding w i l l « ̂  

grain shippers as h ̂  H extremely adverse to 
PP r . , as h.c. been explained by the f i i in 

Mountain-Plains r f i l i n g s of the 
Plains communities and Snippers C o a l i t i o n the . 

Grain and Feed Associ^^to i i ^ i o n , the Kansas 
Association, and numerous other f ; , r ^ , 

i n t e r e s t s ar^^i • farm-related 
r e s t s . Applicants' f a i l u r e even t o at-^o . 

concerns of t h . . • attempt t o address the 
ci-jis. or the agricultiiT-a 1 

u l t u r a l t.rrr community i s merely a 

2 

There appears to be i i - i« 
supporting Applicants See ^^--in i n t e r e s t 
t h T s i L i ' ' ' ' T ' ' P- 317)7^Hofei'tr '-""^^ - r s a s Feed une statement t o ho ""--wtivtr, the ooard «?hr>i,T̂  „ . ̂^c*-
l e t t e r i s i d e n t f n f ? ^^an a form statp^on^ consider 
i m m e d i a t e l v - S f i ? T hording t o other such f f ^ ^ ' ^^^^^use the 
233, pp 315-T6? ^^^^"'a i n t l r n a t i S i J ? " ; ^"^^ 
are "f^rm stat'e'^ent s'r'^^S 2'.^^ ^ ^ ^ t t ^ ^ ' ^ a 5 - i t t h ^ ^ - t , ! ^ -
given, though, f o r I h i ; "^"231, Tab 10, at 55 n T 

between March 29 ^ " f " " statements -1 ?hat t h i M.n^S^ 

t h S t r S i o d with counsel and p ^ - A ^ k i l ' t ^ ?" obvious nan 
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0, 
continuation of the hi s t o r i c refusal of the Western railroads to 

resolve the problems of grain shippers. 

2. Loss of Competition and Service in thP ron<-v^| 

£2EridoE. Farmland's most fundamental problem in th i s proceeding 

i s the effect of the proposed transaction on SP's Central 

Corridor. The loss of r a i l service on the lir.e east and west of 

Pueblo, Colorado, and the re-routing of t r a f f i c from SP's Denver 

to s a l t Lake City line to UP's Cenvral Corridor, w i l l greatly and 

adversely affect grain shippers. At che present time, the 

Pueblo, CO-Herington, KS line carries substantial coal and other 

overhead t r a f f i c , in addition to grain t r a f f i c . The loss of the 

overhead t r a f f i c , particularly the coal t r a f f i c , to other lines, 

w i l l increase the likelihood that further abandonments, beyond 

those proposed in the Application, w i l l occur. 

^ None of this needs to happen. The Application i s 

adverse to the public interest in the Central Corridor unl3ss 

r a i l service i s preserved over a U of SP's lines, especially east 

and west of Pueblo, and unless the Board orders divestiture of 

SP's Central Corridor to a carrier not a f f i l i a t e d with 

Applicants. Farmland supports the Responsive Application of 

Montana Rail Link, Inc. ("MRL"). MRL i s f i t and w i l l i n g to 

proviae the necessary service over SP's Central Corridor from 

Kansas City, Missouri to the Bay Area of Northern California, 

which Applicants have conceded they do not have an interest in 

doing, given the proposed abandonments and re-routings discussed 

above. MRL's willingness to invest a --.ry substantial sum of 

money in SP's Central Corridor — in excess of $615 million — i s 
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the best possible i n d i c a t i o n that MRL would aggressively seek 

business t o recover i t s investment i n t h a t single l i n e . 

Applicants, by contrast, w i l l have two p a r a l l e l l i n e s i n the 

Central Corridor i f the Application i s granted without 

d i v e s t i t u r e of one of those l i n e s , and obviously w i l l not have a 

commitment to service over both, l e t alone the sort of commitment 

MRL would have t o i t s new, and only, tine i n the Central 

Corridor. 

D i v e s t i t u r e i s also important t o preserve competition 

f o r SP-origin coal, v j s - a - v i s UP-origin coal.' Applicants are 

the only p a r t i e s t o t h i s proceeding who claim'that SP- and UP-

o r i g i n coals do not compete. Clearly, they do. WSC Witness 

V a n i n e t t i demonstrates t h a t . UP Witness Nock and the other UP 

coal r e b u t t a l Witnesses t r i e d t o claim otherwise, but Witness 

Nock's Table 9 (UP-231, Tab 15, at 35) t r e a t s the "competition" 

( i d . at 34) to be the coal "displaced", i . e . , I l l i n o i s and 

Appalachian coal, f o r the most part.* But t h a t i s c l e a r l y wrong. 

Those coals were displaced because Phase I of the Clean A i r Act 

Although Farmland does not ship coal, we are discussing t h a t 
commodity because of i t s importance t o the Central Corridor and 
I t s g ram t r a f f i c . As we show i n f r a , there i s s u b s t a n t i a l 
overhead r . r a f f i c — 33 t r a i n s d a i l y - much of which i s coal 
t r a f f i c , cn the former MP l i n e through Pueblo t o Kansas City. 

' \^°I^^A^}'^^' ^^it'^ess Nock admits t h a t the competition also 
included "Hanna Basm" coal (UP-231, Tab 15, a t 35 Table 9) 
which only UP serves. Of course, since an a f f i l i a t e of UP had a 
50 percent ownership i n t e r e s t i n the Hanna Basin Black Butte 
Mine, I t IS remarkable t h a t SP could have taken t h a t business 
away from UP. I f UP does .not ha-̂  a s u f f i c i e n t i n c e n t i v e t o 

1 "̂ "̂̂ ^̂ ^ "^"-^^ ^° ^^^P e x i s t i n g Hanna Basin coal business, when 
1- I t had a s u b s t a n t i a l ownership i n that coal, i t i s d i f f i c u l t t o 

^ imagine UP having s u b s t a n t i a l i n t e r e s t i n Colorado/Utah coal 
J ' when I t has no ow. .ship i n t e r e s t i n any such coals. 
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n. 
n- Amendments of 1990 prevents the use of such high-sulfur coals, so 

they cannot any longer be considered the "competition." An 

excellent Verified Statement of Witness Quinlan making this 

point, and refuting a l l of the UP coal testimony, was f i l e d by 

Wisconsin E l e c t r i c Power Company as part of i t s Rebuttal m 

support of i t s Responsive Application on May 14, 1996. 

As WSC Witness Vaninetti showed (Figure 19 on page: 29 

of his Verified Statement, WSC Ex. 3, f i l e d March 29, 1996 as 

part of WSC-11), the competition in many cases for SP's new coal 

customers i s Powder River Basin ("PRB") coal. In 7 of the 14 

instances identified in that Figure by Witness's Vaninetti, PRB 

coal was tested along with Colorado or Utah coal. Clearly, 

thprefore, PRB coal competes with Colorado/Utah coal. I f i t were 

not ccnsiiered as part of the competition, why would i t have been 

tested? 

Obviously, the people who know best whether two sources 

of coal compete are the customers, which arc, by and large, 

e l e c t r i c u t i l i t i e s . Not a single e l e c t r i c u t i l i t y has agreed 

with Applicants that VRB coal and Colorado/Utah coal do not 

compete.^ Even Utah Railway, which supports Applicants, f i l e d 

the Verified Statement of Dr. Barry Vann demonstrating that 

Colorado/Utah coalc ccnpete with PRB coal (see Utah-5, f i l e d 

April 29, 1996). The testimony of other Witnesses, such as. those 

' Jnly two u t i l i t i e s , to the best of our knowledge, support the 
merger, and many ire opposed. Neither of the two ut.Tlities who 

^ support the merger claim that PRB coal and Colorado/Utah ccal do 
k not compete. Thus, not a single coai customer supports 

Applicants' far-fetched claim that the coals do not compete. 
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n for the Western Coal T r a f f i c League, also demonstrate that the 

coals compete. The evidence i s overwhelming that they do. 

I 

Once the Board concludes as i t must that the coals 

compete, the Board has a serious problem that i t must resolve. 

Coal, l i k e grain, i s obviously of great impotLance to the Nation, 

as well as to providing a t r a f f i c base in SP's Central Corridor 

and ovpr the Pueblo-Herington line. The Board must do whatever 

i s necessary to preserve that conpetition, for existing and 

future customers. Obviously, i f Applicants do not desire to 

provide n i l service east and west of Pueblo, and MRL i s f i t and 

willing to do so, the only possible outcome for the Board, 

^ consistent with i t s statutory obligations, i s to permit another 

I Cw.rrier to do so. 

Moreover, since SP has been shown to have aggressively 

marketed coal from i t s origins as against UP, the best solution 

ifa to replicate that competition by allowing MRL to stand in SP's 

shoes in the Central Corridor. An independent, low-cost, 

ef f i c i e n t , motivated carrier such as h'RL would provide assurance 

, that the competition occurring today in coal markets continues. 

Divestiture of SP's Central Corridor to MRL or another c a r r i e r 

not a f f i l i a t e d with Applicants i s the solution. 
3. Loss of Competition for Grain Movements to the 

j 

j Texas Gulf Coast and Mexico. Finally, the merger wil : reduce 

competition for grain movements south from Kansas City, Missouri 

^ through Herington, Kansas and Wichita, Kansas to the Texas Gulf 

I Coast and Mexican gateways, which i s a matter of great importance 

to Farmland and many other parties, such as the members of the 

LJ 
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Kansas Grain and Feed Association (MRL-21, Exhibit 5). This 

problem i s intima'^o-ly related to the problems created by 

Applicants in SP's Central Corridor, for the reasons discussed in 

the KGFA let t e r and discussed herein, including the loss of 

overhead t r a f f i c lines other than the Pueblo-Herington line. 

As KGFA put i t , after explaining that UP apparently intends to 

lease the portion of the Pueblo-Herington line s t i l l in service 

after Applicants' abandonments: 

This line supports the movement of approximately 31 
daily trains now, which amounts to more than 
466,000,000 gross tons of overhead t r a f f i c . I f r o i l 
shipments are reduced to agricultural products and 
f e r t i l i z e r s , we contend that competitive rate 
structures can not support the expected high lease cost 
that the ur/SP vould surely require, plus a reasonable 
return -wO the shortline operator. 

KGFA i s right. The Board must ensure a third alternative carrier 

from Kansas City through Herington and Wichita to the Texas Gult 

and Mexican gateways for export of grain. 

Conclusion 

For the foregoing reasons, and those provided in the 

Comments of WSC filer! March 29, 1996, as well as those f i l e d by 

numerous other parties, including NIT Lea.jue, MRL, Tex-Mex, KCS, 

and Conrail, the Board should not approve the proposed merger 

unless (1) SP's Central Corridor i s divested to a c a r r i e r not 

a f f i l i a t e d with Applicants, preferably MRL, and (2) the Board 

ensures that a third carrier not a f f i l i a t e d with Applicants, 

preferably KCS, be allowed to provide competitj.on from Kansas 

City, Missouri through Herington and Wichita, Xansas to the Texas 

Gulf Coast and the Mexican gateways for export. These conditions 

are v i t a l to protect the public interest and provide adequate 
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—X competition for coal and grain, two of the most important 

r commodities to the Nation carried by the railroads. 

Respectfully submitted, 

Michael F. McBride 
LeBoeuf, Lamb, Greene & 
MacRae, L.L.P. 

Suite 1200 
1875 Connecticut Ave., N.W. 
Washington, D.C. 20009-5728 

Attorney f c - Farmland 
Industries. Inc. 
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UNITED STATES OF AMERICA 
DEPARTMENT C? TRANSPORTATION 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32 760 

UNION PACIFIC CORP., et a l . — 
CONTROL AND ME.RGER — 

SOUTHERN PACIFIC RAIL COPJ*. , at a l 

•V 

CERTIPICATE OF SERVICE 

I hereby c e r t i f y t h a t I have served, t h i s 3rd day of 

June, 1996, a copy of the foregoing "Brief f o r Farmland 

I n d u s t r i e s , Inc. Opposing the Merger Unless Competition i s 

Preserved i n the Central Corridor and t o the Texas Gulf Coast and 

Mexico" by hand d e l i v e r y t o Arvid E. Roach, Esq. and Paul A. 

Cunningham, Esq. and on a l l other p a r t i e s of record on the 

Service L i s t i n t h i s proceeding by F i r s t Class ma i l , postage 

prepaid, or by a more expedited form of service. 

Michael F. McBride 
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(SEDG-16) 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORP., et a l . 
— CONTROL ANJ MERGER — 

SOUTHERN PACIFIC :<AIL CORP., e£ aLs. 

BRIEF OF 
SEDGWICK COUNTY, KANSAS AND 

CITY OF WICHITA, KANfJAS 

Pursuant t o Decision No. 9, served December 27, 1995, 

Sedgwick County, Kansas ("Sedgwick County" or "County") and the. 

City of Wichita, Kansas ("Wichita" or "City") hereby submit the.r 

b r i e f i n the above-entitled proceeding. i o r the reasons stated 

herein, the Surface Transportation Board ("Board") i s requestev.i 

t o condition any approval of the proposed merger upon a 

p r o h i b i t i o n against the applica.-<ts increasing the number of 

t r a i n s operating d a i l y through Jc'gwick County and Wichita. I n 

the event t h a t the Board i s not pr> .̂paro.d a t t h r s time t o impose 

such a co n d i t i c n on the merger, Sedgwick Ci^unty and Wichita 

request t h a t the Board prepare an envir->nmental impact statement 

("EIS") p r i o r t o issuing any decision t h a t would permit the 

applicants t o increase the d a i l y number of tr a i n t ^ running through 

Sedgwick County and Wichite;.^' 

J 

Sedgwick County and Wichica recoc^nize t h a t the Joard has 
committed i t s e l f t o holding i t s voti.ng conforerce on July 3, 1996 
and t o serving I t s f i n a l decision on August 12, 1996. Seg 
Jecision No. 9 at 15. One procedural a l t e r n a t i v e would be f o r 
the August 12th order t o contain a condition p r o h i b i t i n g 
increased t r a i n t r a f f i c through Sedgvick County and Wichita u n t i l 
such time as the Board has issued an EIS and a supplemental order 
pursuant t o 49 U.S.C. § 11327 including appropriate enviroxmental 
m i t i g a t i o n measures. 
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3UMMARY CP ARGUMENT 

While any nur.ber '.f complex factual issues have been raised 

by the parties supporting and opposing the merger of two giant 

railroads, Sedgwick County and Wichita raise a straightforward 

environmental isrue. The Union Paci.'ic Railroad Company ("UP") 

has a line of track that proceeds through the heart of Sedgwick 

County and Wichita, communities with a combined population of 

417,000, The applicants propose to invest $91 million in 

improvements for r.hat line and to use i t tor an additional ten or 

more unit trains of coal or grain per day. •v 

I f the applicants are perritted to effectuate t h e i r 

rerouting proposal, the adverse environmental impacts on Sedgwick 

County would be immediate, severe, and irreparable. Increased 

noise levels would be borne by large numbers c i rf»«:idents, a i r 

quality levels could f a l l to the point at whxch Wichiti would be 

in "nonattainment" status, and daily t r a f f i c patterns for tens of 

thousands of vehicles would be adversely affected. 

As serious as these matters^ arc, thpy pale in significance 

to the crux of the concern'^ û . Sedgwick County and Wichita, i.e.. 

the public health and safety ccncerns that are part of thi s 

Nation's R a i l Transportation Policy-' and that must be considered^' 

in determining whether the propo??cJ merger i s "consistent with 

y 49 U.S.C. S 10101a(8) (19D3). 

2' Chesapeake and Oliio Ry. Co. v. United States. '̂'̂4 F.2d 373, 
376 (7th Cir. i983) states that the Rail Transportation Policy 
" i s to guide the Commissior; in applying the r a i l provisions of 
the Interstate Commerce Act." 
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the public i n t e r e s t . " * ' I f the Board approves the applicants' 

r e r o u t i n g propoaal, each a d d i t i o n a l t r a i n that would pass through 

Wichita would block the s t i e e t s of the City f o r approximately 

seven minutes. And i f , as tnb ripplicants o r i g i n a l l y predicted, 

an a d d i t i o n a l ten t r a i n s per day move through the C i t y , i t s 

s t r e e t s would bf blocked by those t r a i n s f o r 70 minutes per day. 

Or i f , as the applicants now hint^', even more new t r a i n s are 

scheduled t o run through the City i t s s t r e e t s would be blocked 

f o r an even greater r.ortion of the day. 

From the starc'ijomt of the public i n t e r e s t , t h a t r e s u l t i s 

unthinkable. Moreovur, i t i j d i r e c t l y contrary t o the "... 

po l i c y of the United States Government—(8) to operate 

transporta\.ion f a c i l i t i e s anc equipment without detriment t o the 

pu . l i e health and safety."-' When the C i t y ' r s t r e e t s are 

blocked, emergency services vehicles and personnel are blocked fiS 

w e l l . F i r e , p o l i c e , and ambulance personnel would be s i t t i n g i n 

t r a f f i c w a i t i n g f o r the applicants' t r a i n s t o pass rather than 

preventing loss of l i f e ."".nd property. 

What, makp.̂ 5 t h i s case pa . c i c u i a r l y d i s t r e s s i n g i s t h a t the 

applicants' business r a t i o n a l e f o r t h e i r proposed r e r o u t i n g of 

t i a f f i c through Sedgvick County and Wichita I F SO obviously 

i n s i g n i f i c a n t i n comparison t o tue harms t h a t the r e r o u t i n g 

proposal immediately and irrevocably vould create. The 

i'' TT.S.C. § 11324 (c) (1996). 

- See i n f r a . 

^ Note 2, supra. 
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applicants have not stated t h a t the proposed r e r o u t i n g i s 

fundamental e i t h e r t o t h e i r e x i s t i n g businesses or t o business 

they seek t o secure through tbe merger. They have not stated 

th a t the current r o u t i n g f o r t h i s t r a f f i c , v i a Kansas C i t y , would 

be unavailable a f t e r t h e i r merger. They have not stated t h a t 

other routings t o avoid Kansas City, including the one suggested 

by Sedgwick County and Wichita, atts iT.possible s u c s t i t u t e s t o r 

th** proposed route through Sedgwick County and Wichita. Rather, 

they have put f o r t h a " r e r o u t i n g " proposal that would place 

public safety a t r i s k , increase noise levels,^ dtgrade a i r q u a l i t y 

l e v e l s , and otherwise degrade the q u a l i t y of l i f e i n Wichita and 

Sedgwick Connty while asserting only t h a t they wish t o reduce 

congestion along the present Kansas City r o u t i n g . 

The applicants' featherweight r a t i o n a l e cannot possibly 

j u s t i f y the Board's approval of a r e r o u t i n g proposal t b a t would 

put l i f e and property at undeni'id and undeniable r i s k . That 

r e r o u t i n g proposal through Wichita and Sedgwick County viole.tes 

the R a i l Transportation Policy, offends applicable environment 

standards, has not been subjected t o necessary T.d appropriate 

environmental s c r u t i n y , and should not be approved i f the merger 

i s sanctioned. 
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ARGUMENT 

I . SUMMARY or THE FACTS ESTABLISHED BY 
SEDGWICK COUNTY AND WICHITA 

I n t h e i r May 3, 1996 J o i n t Comments cn the A p r i l 12, 1996 

Environmental Assessment ("EA")^', Sedgwick County and Wichita 

i n i t i a l l y p-itablished the f o l l o w i n g f a c t s : 

1. The sole r a t i o n a l e presented by the applicants f o r the 

proposed r e r o u t i n g of at least ten t r a i n s per day through 

Sedgwick County and Wichita i s "to reduce congestion i n Kansas 

City and imorove service." Commen-s at 4. 

2. Emergcn».y services, i . e . . po"'ice, f i r e , and ambulance 

equipn<int and personnel would be delayed i f the applicants are 

permitted t o run a d d i t i o n a l trainis througn the heart of the City. 

Comments at 7, et seq. 

3. I n the case of incidents r e q u i r i n g the response of 

more than one emergency services department, e.g,, a crime 

leading t o I n j u r y or f i r e , i f the police are delayed by a t r a i n , 

ambulance and f i r e personnel may not respond t o the scene u n t i l 

the p o l i c e a r r i v e . Comments at 8 and 9. 

4. Police, f i r e , and rescue u n i t s c o l l e c t i v e l y are blocked 

more than once each month by a t r a i n under current conditions, 

i . e . . w i t h only two UP t r a i n s operating through northern Wichita 

and Sedgwick Conty and approximately four UP t r a i n s operating 

through the remainder of the City and the County. Those delays 

of emergency services personnel and equipment have re s u l t e d i n 

-' SEDG-4, h e r e i n a f t e r r e f e r r e d t o as "Comments." 
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increased damage to property, additional accidents involving 

emergency services vehicles attempting tc find mother rou'^e, and 

delays in assisting victims o_ crime and other injured and i l l 

people.- Comments at 10-12. 

5. Each t r a i n of the length and configuration of the type 

proposed to be added to the streets of Wichita would block 

vehicular t r a f f i c for up to seven minutes. The ten additional 

trains per day proposed by the applicants would block vehicular 

t r a f f i c in Wichita for up to 70 additional minutes per day. The 

total of 12 trains pc>r day originally proposed by the applicants 

( i . e . . two current and ten additional) would block vehicular 

t r a f f i c in Wichita for up to 84 minutes per day. Comments at 15. 

The total cf 16 trains per day most recently suggested by the 

arplicants would block vehicular t r a f f i c in Wichita for up to 112 

minutes per day. 

6. 9,471 vehicles would be blocked each day by the ten 

additional trains originally proposed by the applicants. 

Comments at 16. 

7. Because streets in Wichita with grade separations are 

over three miles apart, there i s no po s s i b i l i t y of vehicular 

t r a f f i c avoiding the streets blocked by the tr a i n s . Comments at 

17. 

The Kansas Department of Transportation ("KDOT") noted the 
"... h i s t o r i c problems with r a i l crossings in sever-al Kansas 
communities" and directed "... the Board's attention to the 
unusually d i f f i c u l t situation in Wichita." Sea KDOT's March 28, 
1996 comments at 10. 
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8. During the lc.st six years, with the current number of UP 

trains operating, there have been 15 auto/train c o l l i s i o n s , 

including two f a t a l i t i e s , within Wichita and Sedgwick County on 

the UP tracks at issue in this case. Comments a*: 18. 

9. Using "exposure rates" calculated in the manner u t i l i z e d 

by KDOT, the level of daily train t r a f f . c originally proposed by 

the applicants would require grade-sep=iration, i.e. . raising cr 

lowering the streets, at ful l y 20 grade crossings in Wichita. 

Comments at 19. 

10. Wichita previously has been designated as being in 

"nonattainment" status by the Environmental Protection Agency 

("EPA") under federal a i r quality guidelines for carbon monoxide. 

While Wichit i i s currently in "attainment" status, the additional 

t r a i n t r a f f i c proposed by the applicants could put Wichita back 

in nonattainment status and could, inter a l i a , place i t s federal 

funding for road projects at risk. Comment's at 19-21. 

11. Fully 1,253 residences, three schools, and 12 churches 

would be in the noise impact zones of the applicants' trains. 

Nois-^ levels resulting from the UP's current trains in Wichita 

ha e been measured at 10?.4 db(A), i.e. not quite at the pain 

level, but d i s t i n c t l y unpleasant. Commentr at 21„ 

Second, the Comments of Wichita and Sedgwick County also 

demonstrated (1) that the EA ignores public safety issues c l 

v i t a l importance (Comments at 21-25) and (2) that to the extent 

the EA does attempt to quantify environmental impacts, i t makes a 
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number of serious errors. The EA's principal errors in the 

subject areas that i t did address may be summarized as follows: 

1. The EA assumes that the applicants would run 12 trains a 

day through Sedgwick County and Wichita even though the 

applicants' calculations appear to be infernally inconsir.tent and 

even though the applicants are now using a much higher daily 

train count figure. Comments ?t 5 arid 25. Also, see infra. 

2. The EA understates both the number of. receptors of tra i n 

noise and the impact of t r a i n noise on those receptors. Comments 

at 27-28. -s 

3. The EA's ai'^ quality analysis ignores Wichita'«5 previous 

EPA "nonattainment" status, and i s based on a woefully incorrect 

assumption as to the amount of vehicular t r a f f i c in Wichita. 

That i s , the EA assumes that Wichita's vehicular t r a f f i c counts 

are less than 5.000 at grade crosssings while the facts establish 

that Wichita has 12 grade crossings that carry 5,000 vehicles or 

more per day. Moreover, the EA ignores the fact that the carbon 

monoxide emissions from vehicles idling while the applicants' 

trains; pass through Wichita could result in Wichita f a l l i n g back 

into EPA noncompliance st:tus for carbon moxide. Carbon monoxide 

levels also would be increased by the trains themselves. Comments 

at 28-30. 

4. The EA dramatically understate*:; grade crossing "'•ilays 

due to the above-discussed incorrect assumption as to the amount 

of vehicular t r a f f i c in Wichita and due to an equally incorrect 

assumption as to the amount of Mme each t r a i n would delay 
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vehicular t r a f f i c i n Wichita. This l a t t e r error contains a 

nuia;ber of components. F i r s t , the EA i n c o r r e c t l y assumes t h a t the 

t r a i n s passing through Wichita would be 5,000 fee t \.\ length. 

The actual f i g u r e f o r the massive u n i t t r a i n s of coal and g r a i n 

t h a t applicants would reroute through Wichita and Sedgwick County 

i s approximately 7,400 fe e t . Second, the EA understates tho 

amount of time t h a t gates are closed before and a f t e r the t r a i n s 

pass through the crossing. Third, the EA's formula f o r 

c a l c u l a t i n g grade crossing delays does not include the time l o s t 

by l i n e s of cars, up t o 61 vehicles per lane,v as they f i r s t slow 

down a. stop f o r the t r a i n or f o r t r a f f i c l i g h t s - and then 

accelerate a f t e r the t r a i n s pass through the crossing. Fourth, 

the i:.A assumes t h a t the applicants' t r a i n s would average a speed 

of 30 m.p.h. through Wichita. Because of the applicants' 

proposed construction of a r a i l yard, current slow orders, and 

general congestion i n Wichita, Wichita and Sedgwick County have 

assumed t h a t the applicants' t r a i n s w i l l average approximately 15 

m.p.h. through the City. Comments at 16-18 and 30-33. Also, sge. 

i n f r a . 

5. The EA understates the l i k e l y increase i n t r a i n / v e h i c l e 

accidents t h a t would r e s u l t from the proposed increased number of 

t r a i n s . Comments at 3 3-34. 

2' Wichita's t r a f f i c l i g h t s are synchronized assuming a normal 
speed f o r vehicular t r a f f i c . Train delays obviously d i s r u p t 
normal t r a f f i c speeds and r e s u l t i n vehicles being stopped not 
only by the t r a i n s , but by a d d i t i o n a l t r a f f * c s i g n a ls. 
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In the t h i r d section of t h e i r Comments, Wichita and Sedgwick 

County established th.-^t the EA's m i t i g a t i o n proposals are, 

i n d i v i d u a l l y and c o l l e c t i v e l y , inadequate t o mit i g a t e the 

environmental degradations i d e n t i f i e d by the EA, l e t alone the 

environmental degradations i d e n t i f i e d by Wichita and Sedgwick 

County. Comments at 34-38. 

F i n a l l y , i n the f o u r t h section of t h e i r Comments, Sedgwick 

County and Wichita established t h a t an EIS i s required by law. 

Comments at 38-41. 

I I . SUMMARY OF THE COMMENTS OF THE UNITŝ D STATES 
DEPARTMENT OF TRANSPORTATION 

The United States Department of Transportation. ("DOT"; 

off e r e d i t s "comments on the environmental and safety aspects of 

the EA" on May 9, 1996. DOT's comments may be summarized as 

foll o w s : 

1. DOT " i s concerned t h a t the [Section of Environmental 

Analysis's] recommendations t o the Board are not s u f f i c i e n t l y 

s p e c i f i c w i t h respect t o measures necessary t o f u l l y m i t i g a t e " 

the er v^ironmental and safety impacts that would r e s u l t f r o n the 

merger and the projected increases i n r a i l t r a f f i c volume. DOT 

comments at 2. 

2. "... DOT strongly urges the 3oard t o impose s p e c i f i c 

measures t o m i t i g a t e the negative impacts" of the merger. DOT 

comments at 3. 

3. Wichita, Kansas "may face increases in noise, 

congestion, a i r pollution and safety risks i f adequate mitigation 

neasures are not implemented. Again, the DOT urges the Board to 
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impose s p e c i f i c requirements t o mitigate these r e a l impacts..." 

DOT comments a t 3. 

4. "Perhaps as a r e s u l t of the compressed [procedural] 

schedule, the m i t i g a t i n g measures outlined i n the EA are, i n 

DOT'S view, too vague t o assure s p e c i f i c r e l i e f . " DOT comments 

at 4. 

5. "... the EA does not explain how the recommendations 

[ w i t h regard t o grade-separated crossingsj were a r r i v e d a t or, i f 

implemented, hew f u l l y they wculd mitigate the adverse impacts 

i d e n t i f i e d . " DOT comments at 4-5. -s 

6. DOT believes t h a t the FA's proposed meetings between 

UP/SP and communities t o develop m i t i g a t i o n plans r e l a t i n g t o a i r 

q u a l i t y and noise "... w i l l be i n e f f e c t i v e where s i g i f i c a n t 

impacts are expected, unless 'che Board also i d e n t i f i e s the 

minimum l e v e l and type of m i t i g a t i o n required..." DOT comments 

at 5. 

7. "The [Board] should i d e n t i f y m i t i g a t i o n measures t h a t 

the merged carriers. w : l l be required to implement t o assure t h a t 

there are no s i g n i f i c a n t adverse [safety] impacts." DOT comments 

a t 5. 

8. "... o v e r a l l grade crossing r i s k should be no greater i n 

[Wichita, .^ansasl a f t e r the merger than before the merger, and 

t h ^ merging linp'^ should ... x-?ar -che cost of s-:oh ecmal...zati9nt" 

DOT comments a t 7 (emphasis added). 

9. The r e r o u t i n g proposal of the City of Wichita, Kansas 

and Sedgwick County, Kansas "... c e r t a i n . / should be discussed, 
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as i t may o f f e r a r e l a t i v e l y low cost s o l u t i o n t o the problem." 

DOT comments at 3.-̂ ' 

I I I . SUMMARY OF NEW INFORMATION FROM THE APPLICANTS 
AND THE SEDGWICK COUNTY/WICHITA RESPONSE THERETO 

A. Tha Nvunber Of Additional Trains 

P a r t i c u l a r l y i n l i g h t cf the public safety concerns 

expressed by Sedo^'ick County and Wichita, the precise number of 

t r a i n s t h a t the applicants propose f o r our s t r e e t s i s of c r i t i c a l 

importance. That i s , since each t r a i n brings noise, a i r 

p o l l u t i o n , t r a f f i c delays, and public safety r i s k s , the Board 

cannot pos.sibly approve the rerouting proposal and/or est a b l i s h 

l e g a l l y s u f f i c i e n t m i t i g a t i o n measures u n t i l i t knows the precise 

number of t r a i n s involved. 

According t o the applicants' operating plan, which divided 

Wichita and Sedgwick County i n t o two " l i n e segTOents"^!', the 1994 

t r a f f i c count f o r the "Lost Springs t o Wichita segment" was two 

t r a i n s per day and the applicants were proposing t o increase the 

number of d a i l y t r a i n s by ten to reach a t o t a l of 12. According 

to t h a t same document, the 1994 t r a f f i c count f o r v,ne "Wichita to 

Chickasha segment" was four t r a i n s a day, a f i g u r e t h a t the 

— Wichita and Sedgwick County c e r t a i n l y agree w i t h DOT t h a t the 
Board must consider a l l reasonable a l t e r n a t i v e s t o the 
applicants' proposed r e r o u t i n g . Such consideration i s mandated 
by both the R a i l Transportation Policy, supra. and by the 
National Environmental Policy Act of 1969 ("NEPA"). See. 2̂ 3̂ ., 
42 U.S § 4332(2)(C) (1996); 40 CFR § 1502.14 (1995), and 
Vermon': /ankee N' j l e a r Power Ccrp. v. Natural Resources Defense 
Counci 435 U.S. 519, 5 5 l , 98 S.Ct. 1197, 1215 (1978). 

il' UP/SP-24, Railroad Merger Ap p l i c a t i o n , Volume 3 at 379. 



- 13 -

applicants were proposing t o increase by seven t o reach a t o t a l 

of 12.i^' 

The applicants have never- explained t o the Board how i t i s 

possible t h a t ten t r a i n s per day w i l l be added t o the Lost 

Springs t o Wichita segment and th a t only seven hrc'ins per day 

w i l l be added t o tne Wichita to Cnickasha segment. I n f a c t , t h i s 

i s impossible given t h a t (1) the involved u n i t t r a i n s of coal or 

grai n are destined t o points south of Wichita and (2) the 

applicants have not i d e n t i f i e d any reductions i n t h e i r current 

l e v e l s of service t o and through Wichita. -v 

I f anything, the applicants have made the t r a i n count issue 

even more unclear i n t h e i r Rebuttal, UP/SP-230. The applicants 

are now speaking i n terms of "some 16 t r a i n s per day." I d . a t 

274. 

Without a d e f i n i t i v e number of the t r a i n s proposed t o be 

rerouted through Sedgwick County and Wichita, the Board cannot 

conduct, l e t alone complete, an assessm- nt of the environmental 

impacts of the applicants' rerouting proposal and of reasonable 

a l t e r n a t i v e s t o t h a t proposal. Without such an assessment, the 

Board cannot approve t h a t proposal. 

B. Crossing Gate Dowu Times 

A second q u a n t i t a t i v e issue of p a r t i c u l a r importance ' t h i s 

proceeding i s the amount of time Wichita's s t r e e t s would be 

blocked by each of the ten or more new coal or gra i n t r a i n s 

^' The f a c t t h a t four and seven do not .̂ dd t o 12 i s discussed i n 
our Comments a t 25-26. 
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proposed t o be rerouted through Sedgwick County and Wichita. 

That i s , only by knowing both (1) the precise number of 

a d d i t i o n a l t r a i n s t h a t the applicants propose t o run through 

Sedti^ick County and Wichita and (2, a r e a l i s t i c approximation of 

the am.ount of time t h a t each t r a i n would block the s t r e e t s of 

Wichita and Sedgwick County w i i l the Board know the degree t o 

which the p u b l i c health and safety would be negatively impacted 

by the proposed r c i l t r a f f i c increases. 

Wichita and Sedgwick County addressed t h i s issue at pages 

31-33 of our Comments. We there demonstrated (a) t h a t the EA 

assumed t h a t each t r a i n would block st r e e t s f o r 2.5 minutes and 

(b) t h a t seven minutes i s a more r e a l i s t i c f i g u r e -

Eve.T the appl icantg do not a cept the 2.5 minuL.e f i g u r e 

assumed by the EA. Vo the contrary, while the EA used t h i s same 

2.5 minute f i g u r e i n i t s discussion of Placer County, 

Californiai^', Mr. Michael D. Ongerth, Vice President-Strategic 

Planning f o r Southern P a c i f i c R a i l Corporation ("SP") states t h a t 

"4.5 minutes i s a much more r e a l i s t i c estimate of crossing gate 

vlwvn times. "-

ihe p o i n t here i s not the obvious dispute between the SP's 

Mr. Ongerth, on T.he one hand, and Sedg^vick County and Wichita, on 

the other hand, w i t h regard t o whether 4.5 minutes or seven 

minutes i s the cor r e c t f i g u r e . Rather, the point i s t h a t the J?, 

^' EA, Volume 2 at 4-38. 

ii' See Mr. Ongerth's Rebuttal V e r i f i e d Statement (UP/SP-232) at 
79. 
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Sedgwick County, and Wichita a l l recognize that the EA's estimate 

of 2.5 minutes i s substantially understated. Accordingly, the 

EA's 2.5 minute estimate should not form the basis of the Board's 

decision. 

C. The Applicants May Not Be Wedded 
To The Original Rerouting Proposal 

As noted in our Comments and supra. the applicants' sole 

rationa...e fov the rerouting of a minimum of ten new trains daily 

thrcugh Sedgwick County and Wichita i s to "reduce congestion" at 

Kansas City. As also noted in our Comments and supra. a 
v. 

comparison of this "benefit" with the harms to Sedgwick County 

and Wichita that would be caused by the applicants' rerouting 

proposal should result in the conclusion that the rerouting i s 

contrary to the public interest and thus should be prohibited. 

This i s particularly the case in that oth^r routing alternatives 

are available, notwithstanding the EA's failure to consider such 

alternatives. 

Now, the applicants have sent a signal that a prohibition 

against their proposed rerouting through S=dgwick County and 

Wichita may not be unacceptable to them in any event. 

In volume 3 of the applicants' rebuttal, UP/SP-232, R. 

Bradley King, Vice President-Transportation at UP, addresses the 

concerns of Sedgwick County and Wichita in one paragraph at page 

52. Mr. King states: 

... we are nevertheless willing to work with 
Wichita to determine whether rerouting these 
trai n s over an alternative BN/Santa Fe line 
would address i t s concerns. 
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While Mr. King has net provided ar.y map r e f l e c t i n g the 

" a l t e r n a t i v e BN/Santa Fe l i n e " , Sedgwick County and Wichita 

assume t h a t Mr. King i s r e f e r r i n g to the ro u t i n g f i r s t proposed 

by Mr. Stagner i n SEDG-3, i^e^, a Topeka-Emporia-Cssoday-El 

Dorado-Wellington r o u t i n g t h a t would accomplish the "Kansas City 

bypass" desired by the applicants without runni.ng any a d d i t i o n a l 

t i a i n s through Sedgwicl: County and Wichita. 

Let us be p e r f e c t l y clear. I f Mr King's proposal i s t o use 

the r o u t i n g proposed by Mr. Stagner f o r a l l of the a d d i t i o n a l 

t r a i n t r a f f i c , we g l a d l y accept. Nonetheless-, Sedgwick County 

and Wichita s t i l l ask the Board f o r a condition p r o h i b i t i n g the 

applicants from adding t o current >'aily t r a i n t r a f f i c l e v e l s i n 

Wichita. 

The applicants hava proposed to invest $91 m i l l i o n i n track 

and f a c i l t i e s improvements to reroute t r a f f i c through Jedgwick 

County and Wichita. I t has been d i f f i c u l t f o r Sedgwick County 

and Wichita t o believe t h a t the applicants would spend t h i s 

amount of money j u s t t o reroute ten t r a i n s per day.— However, 

i t i s even more d i f f i c u l t f c r us t o believe t h a t , i f t h i s 

proceeding i s terminated without a condition p r o h i b i t i n g an 

increase i n r a i l t r a f f i c through Wichita, the applicants w i l l not 

seek a r e t u r n on t h e i r $91 m i l l i o n investment i n the f u t u r e by 

increasing r a i l t r a f f i c chrough Wichita. This i s the occasion 

f o r the Board t o a. . under the R a i l Transportation Policy and 

NEPA. Wichita and Sedgwick County urge i t t o do so. 

^ ' Comments a t 3. 
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D. The Board Should Not Be Misled By Groundlaas 
Assertions and Shculd Not Shirk I t s 
Responsii^ilities Under NEPA 

Notwithstanding the conciliatory tack taken by the UP's Mr. 

King, supra. the SP's Mr. Ongerth take;? a more harsii approach. 

UP/SP-.132, Ongerth at 71-87 

As hf>re applicable, Mr. Ongerth f i r s t states that ne 

... cannf;t see how the merger v i l l 
precipiti..*-e such adverse environmental 
consequences e.s tn j u s t i f y .50ir.e of the 
expensive measures proposed by the varicus 
government authorities. On the contrary, I 
see t r a f f i c patter.TS that are within h i s t o r i c 
levels, are within the capabilities^of the 
existing railroad plant, and should not cause 
injury to the community. I am unable to 
recognize any merger-related effects that 
would j u s t i f y the ambitious requests t.ha r. 
these public agencies would have the Board 
adopt. Id. at 72. 

Since Mr, Ongerth's statement was f i l e d on Ap r i l 29th, 

Sedgwick County and Wichita can only hope that our May 3rd 

Comments have helped hira to understand the seriousness of our 

concerns. We also w i l l advise Mr. Ongerth and the Board that 

while i t may be true that the proposed t r a f f i c patterns are 

within "historic l e v e l s " in some communities, that i s not the 

case in Sedgwick County and Wichita.- Similarly, while i t may 

be true that "existing railroad plan'." i s adequate for proposed 

railroad t r a f f i c levels in other regions, that i s nc- true for 

the rerouting cf t r a f f i c of concern to Sedgwick County and 

Wichita. In fact, the inadequacy of the "existing railroad 

- See also the tablt at page 73 of Mr. Onr'e:*-h's sv.ateme.it 
which does not include any histo r i c t r a f f i c data for Wich".-.a. 
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pl a n t " i n Sedgwick County and Wichita f o r the proposed t r a f f i c 

l e v a l s i s p r e c i s e l y why the applicants are proposing t o invest 

$91 m i l l i o n i n improvem.en-.-s t o t h a t r a i l r o a d p l a n t . 

Notwithstsrding the f a c t t h a t r.he Board's a u t h o r i t y over 

r a i l r o a d mergers i s "exclusive"!^', Mr . Ongerth also seems 

convincec. t h a t the Board shculd abdicate i t s r e s p o n s i b i l i t i e s 

under th*"; R a i l Tra»^st-ortation Policy and under NEPA by leaving 

issues i n v o l v i n g "he need f o r (and f i n a n c i a l burdens associated 

with) crossing p r o t e c t i o n , overpasses, underpasses, and sign a l 

p r o t e c t i o n t o the stages.^' S t i l l f u r t h e r , Mr,. Ongerth t-eems t o 

view the commuiities seeking environmental m i t i g a t i o n of various 

types as v i l l a i n s u n f a i r l y taking advantage of the applicants, 

which ht: paints as " p a r t i c u l a r l y vulnerable, defenses down and 

r e l u c t a n t t o press [ t h e i r , i n t e r e s t s . " I d . at 74-75. 

Nonsens-;. The enviranmental issues t h a t are the subject of 

the Sedgwick County/Wichica Comments and the above-summarized DOT 

comments, including p u b l i c health and safety ccncerns of t.he 

utmost importance, are caused solel y by the applicants' propcsed 

merger and the applicants;' proposal t o reroute at least ten 

t r a i n s , each s u b s t a n t i a l l y i n excess of a mile i n length, througn 

the heart c f Wichita. Sedgwick County and Wichita ask nothing 

more of the r a i l r o a d s than e i t h e r t c continue t o use the Kansas 

ill 49 U.S.C. § 11321(a) (1996) 

iS' I n contra.st, the applicants suggest t b a t i saving noise issues 
t o th'" states ".nay also be inconsistent w i t i . the Noise Control 
Act, which preempts s t a t e and l o c a l r e g u l a t i o n ^ f noise from r a i l 
operations meeting f e d e r a l regulatory standards." UP/ P-239 at 
1-. 
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City r o u t i n g they have been using f o r many years or t o choose an 

a l t e r n a t i v e r o u t i n g t h a t does not pass through our heavily 

populated urban area. But, l e t us be clear on the quest.ion of 

d o l l a r s and cents as w e l l . I f the applicants are successful i n 

t h e i r e f f o r t s to route ten ĉ r mox-e a d d i t i o n a l t r a i n s a day 

thraugh Sedgwick County and Wichita, they cannot possibly expect 

the c i t i z e n s of Sedgwick County and Wichita t o bear a l l or even a 

f r a c t i o n of the massive cost of grade separations t h a t vould be 

necessary i n order t o avoid a public safety disaster.^' As 

unequivocally stated by the DOT, every dollarv, of t h a t cost must 

be paid by the applicants. And, every new grade separation must 

be i n place before a si n g l e a d d i t i o n a l t r a i n i s routed through 

Wichita and Sedgwick County. 

The r a i l r o a d applicants thcit Mr. Ongerth describes as 

"vulnerable" and " r e l u c t a n t t o press t h e i r i n t e r e s t s " somehow or 

other f i n d the courage to do so at page 15 of t h e i r May 3, 1996 

comments cn the Environmental Assessment. Applicants there 

s p e c i f i c a l l y accuse Wichita of seeking t o "'export' a problem to 

a no.ighboring j u r i s d i c t i o n . " 

Applicants' assertion i s c a t e g o r i c a l l y absurr*.—' Sedgwick 

^' Reduced t o i t ' j e s s entials, the applicants' argument appears 
to be t h a t i t i s appropriate f o r the c i t i z e n s c f Wichita and 
Sedgwick County t o pay f o r the cost of reducing t r a i n 
"congestion'' i n Kansas City. This argument should be re j e c t e d i n 
i t s e n t i r e t y by the Board. 

22' I n f a c t , applicants' assertion runs a f o u l of the D.C. 
C i r c u i t ' s "'chutzpah' doctrine." Marks v. Commigsioner 947 F.2d 
983, 986 (D.C. Cir . 1991). The court has defined "chutzpah" as 
"a young mar, convicted of murdering his parents, who argues f o r 

(continued...) 
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County and Wichita entered t h i s proceeding only a f t e r i t became 

abundantly c l e a r t h a t discussions with the applicants were 

inadequate t o convince them that t h e i r proposal t o increase d a i l y 

t r a i n t r a f f i c through Wichita would r e s u l t i n intolarabl.a safety 

r i s k s t o the c i t i z e n s of Sedgwick County and Wichita. Agaan, i t 

i s the applicants t h a t have prop.jsed =» merger, not Sedgwick 

County and Wichita. I t i s the applicants that: have proposed t o 

spend $91 m i l l i o n t o allow a rerouting of t r a f f i c through 

Sedgwick County and Wichita, not the County and the C i t y . And, 

most fundamentally, i t i s the applicants who propose t o increase 

d a i l y t r a i n t r a f f i j through Sedgwick County and Wichita from 

appoximately tvo t o four t r a i n s per day t o e i t h e r 12 or "some 16" 

t r a i n s per day, depending upon which of applicants' presentations 

i s accurate. 

IV. NEPA'S RECUIREMENTS 

Sedgwick County and Wichita have discussed NEPA's 

requirements a t pages 38-41 of t h e i r May 3rd Comments and, i n the 

i n t e r e s t of b r e / i t y , w i i l incorporate t h a t discussion by 

reference here. I n b r i e f , Sedgwick Ccunty and Wichita already 

have established t h a t the EA's con-rlusion t h a t the preparation of 

an EIS i s not necessary i s devoid of merit. The s t a t u t e , the 

applicable regulations, and precedent a l l mandate the preparation 

2S''(...continueci) 
mercy on the ground t h a t he i s an orphan.'' Harbor Ins. Co. v. 
Schnabel Foundation Co.. 946 F.2d 930, 937 n.5 (D.C. Cir. 1991). 
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of an EIS before— the Board can consider, l e t alone approve, 

the applicants' proposal t o reroute t h e i r t r a f f i c t o the clear 

and serious detriment of the c i t i z e n s of Sedgwick County and 

Wichita. Sedgwick County and Wichita also have est:^blished t h a t 

under any reasoned weighing of the merits of the applicants' 

proposal, i . e . reduced congestion of r a i l f a c i l i t i e s i n Kansas 

C i t y , against the environmental degradation proposed f o r Wichita 

and Sedgwick County, the sole reasonable conclusion would be the 

n^ed f o r a cond i t i o n p r o h i b i t i n g increased t r a i n t r a f f i c through 

Wichita. v 

Having said t h a t , i t remains worthwhile t o consider the most 

recent commentary of the applicants and of the DOT as i t applies 

to the purely l e g a l standards of NEPA and of j u d i c i a l review. 

As noted above, applicants take the p o s i t i o n t h a t the Board 

should not burden i t s e l f w i t h e i t h e r a det a i l e d analysis of the 

facts or a d e t a i l e d program of m i t i g a t i o n . As Mr. Ongerth puts 

i t , "To ask t h i s Board to research, in v e s t i g a t e , mediate, or 

resolve each of those c o n f l i c t s i n the context of the merger i s 

not reasonable, and could not be f a i r to e i t h e r the c i t i e s or the 

r a i l r o a d . " UP/SP-232, Ongerth at 75. 

"NEPA was intended t o e;-sure t h a t dsicisions about f e d e r a l 
actions wouid be made only a f t e r responsible decision-makers had 
f o l l y adverted t o the environmental consequences of the .'iCtlons, 
and had decided t h a t the public benefits flowing from the actions 
oucweighted t h e i r environmental costs." Jones v. D i s t r i c t of 
Columbia Redevelopment Land Agency, 499 F.2d 502, 512 (D.C. Cir. 
1974), c e r t , denied. 423 U.S. 937, 96 S.Ct. 2b9, 46 L.Ed.2d 271 
(1975) (footnote omitted). 
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Mr. Ongerth i s wrong. Leaving aside the Board's "exclusive" 

a u t h o r i t y ever r a i l r o a d mergers and the Board's s t a t u t o r y 

o b l i g a t i o n t o o-msider publ i c health and safety issues as part of 

i t s determination of whether a merger i s consistent w i t h the 

p u b l i c i n t e r e s t , i f the Board wishes to avoid the preparation and 

issuance of an EIS, State of Idaho By & Thru Idaho Pub U t i l . v. 

I.C.C.. 35 F.3d 585, 595 (D.C. Cir. 1994) c l e a r l y requires the 

Board t o take a "hard look" at the problem, t o i d e n t i f y the 

relevant areas of environmental concern, to make a convincing 

case t h a t the environmental impacts are i n s i g n i f i c a n t , and, i f 

there are impacts of t r u e signficance, t c convincingly e s t a b l i s h 

t h a t the changes i t orders to the project s u f f i c i e n t l y reduce 

environmental impact t o a minimum. 

As recognized not only by Sedgwick County and Wichita, but 

also by the DOT, the EA f a i l s each of these t e s t s . U n t i l the 

Board c o r r e c t l y q u a n t i f i e s , i n t e r a l i a . (1) the increase i n the 

number of t r a i n s t h a t the applicants propose t o run through the 

heart of Wichita, (2) the amount of time t h a t each a d d i t i o n a l 

t r a i n w i l l block Wichita's s t r e e t s , (3) the amount of vehicular 

t r a f f i c i n Wirhita, (4) the extent t o which a d d i t i o n a l t r a i n s 

blocking Wichita's s t r e e t s w i l l harm the a b i l i t y of p u b l i c safety 

personnel t o prevent loss of l i f e and property, (5) the nvunber of 

noise receptors, (6) the noise im.pacts on these receptors, and 

(6) the l i k e l i h o o d t h a t increased t r a i n t r a f f i c w i l l put Wichita 

i n ar. a i r q u a l i t y nonattainment status, i t cannot be found t o 

have taken the l e g a l l y mandated "hard look" at the problem. 
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U n t i l che Board's environmental analysis f u l l y r e f l e c t s the 

public safety hazards r e s u l t i n g immmediately and p o t e n t i a l l y 

i r r e v e r s i b l y from the proposed increase i n t r a f f i c , i t w i l l not 

even have i d e n t i f i e d a l l of the relevant areas of environmental 

concern. 

Unless the Board f i n d s a l t e r n a t e routes f o r emergency 

vehicles i n Wichita t h a t are cu r r e n t l y unknown t o the Ci t y , t o 

i t s p o l i c e , t o i t s f i r e department, and to i t s emergency medical 

services department, the Board cannot make a convincing case t h a t 

the environmental impact of blocking Wichita'^ s t r e e t s a t least 

an a d d i t i o n a l ten times d a i l y i s environmentally i n s i g n i f i c a n t . 

And, unless the Board p r o h i b i t s the applicants from running 

a d d i t i o n a l t r a i n s through the heart of Wichita, i t cannot 

e s t a b l i s h , convincingly or otherwise, t h a t i t has ordered changes 

t o the merger proposal t h a t reduce environmental harms t o a 

minimum. 

The DOT has raised two additional areas of concern shared by 

Sedgwick County and Wichita. F i r s t , the DOT has noted the 

"limited time available" to the Section of Environmental Analysis 

for the completion of the EA. This weakness in the procedural 

schedule i s compounded by the schedule applicable after issuance 

of the EA. That i s , interested parties were provided only three 

weeks to comment on the EA and, given the July 3, 1996 date for 

the Voting Conference, i t appears that the Board's newly-limited 

sta f f w.ill have only s i x weeks after receipt of comments on the 
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EA and o i l y two weeks a f t e r recey-.t of b r i e f s co prepare a d r a f t 

J e c i s i c . f o r the Board.— 

OL" parh3fS greater s i g n i f i v''C ,̂ t^e DO" has flagged what 

must be deemed an " a r b i t r a r y ard capri ""^^us" element of the EA 

th a t i& of c r i t i c a l importance to Sedgwick County and Wichita. 

That i s , w h i l e the EA recommends, i n the absence of an agreement 

betv'f.n the C i t y o i ̂ êno and the applicants, the construction of 

throe grvde-separated crossings to mitigate the t r a n s p o r t a t i o n 

ard safety impact of increases i n r a i l t r a f f i c i n Reno, "... the 

EA does not exp l a i n how the recommendations were a r r i v e d at or, 

i f iu-p"" ̂ uiented, how f u l l y they would m i t i g a t e the adverse impacts 

i d e n t i f i e d . " DOT comments at 4-5. 

Stated another way, the EA evidences no a n a l y t i c a l frri'nework 

f o r i t s recommendations wit h regard to the construction of grade-

separated crossings. Without such an a n a l y t i c a l framework, the 

Board has no way of understanding why grade-separated crossings 

are deemed necessary by the EA f o r one community, but not f o r 

another. Accordingly, a Board decision adopting the EA's 

proposed "mitigav.ion" measures could not nossibly survive 

j u d i c i a l review. 

As. alieady noted i n the Sedgwick County/Wichita Comments, 

t le s i g n i f i c a n c e of the EA's f a i l u r e to explain how i t s grade-

sep:iration recommendations were arrived at i s p a r t i c u l a r l y 

22' Sedgwick County and Wichita assume t h a t a d r a f t decision, or 
ac the very l e a s t , d comprehent-ive i.pLions paper, must be made 
availab l e t o Bc-^rd members by mid-June i n order t o permit a July 
3r.' voting conference. 
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c r i t i c a l when Reno's s i t u a t i o n i s compared to t h a t of Wichita. 

For example, i f we assume th.^t the EA's m i t i g a t i o n 

recommendations f o r Reno were based cn d a i l y vehicular t r a f f i c 

counts, i t would be perf'^ctly clear t h ? t an even greater number 

of grade-separations wou.Ld have t o bf _-dered f o r Wichita. That 

i s , che record reveals tha the hignest r r a f f i c l e v e l f o r the 

Reno s t r e e t s considered by the EA i? 15,200 vehicles per day. I n 

contrast, Wichita has three at-grade crossings w i t h d a i l ^ t r ? . f f i c 

l e vels greater than 15,2 00. 

In b r i e f , the EA's f a i l u r e t o conduct the analy^ci mandated 

by NEPA and t o recommend adequat*> m i t i ' t i o n f o r Sedgwick County 

and Wichita i s a r b i t r a r y , capricious, discriminatory, and 

other\/ise l e g a l l y d e f i c i e n t . 

CONCLUSION 

Sedgwick County, Kansa", and the City of Wichita, Kansas 

adhere t o the analysis or the applicants' r e r o u t i n g proposal 

provided i n t i * e i r J o i n t Protest and Request f o r Conditions (SEDG-

1). Were the UP/SP t o propose t o run approximately 16 u n i t 

t r a i n s d a i l y through the heart of Washington, D.C, blocking the 

movement of p o l i c e , f i r e , and other einergency vehicles, not t o 

mention thousands of school buses, commerci il, and p r i v - t e 

vehicles, and hindering access t o hospitals and commercial and 

public b u i l d i n g s , t h e i r proposal would be considerc- laughable 

and would be re j e c t e d out-of-hand. No greater respect should be 

shown f o r a proposal t h a t would so profoundly and negatively 

a f f e c t the c i t i z e n s of Wichita and Sedgwick County. 
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Wherefore, W i c h i t a and Sedgwick County r e q u e s t t h e Board t o 

impose a c o n d i t i o n on any approval o f the UP/SP merger t h a t would 

p r o h i b i t any inc r e a s e i n d a i l y t r a i n t r a f f i c t h r o u g h W i c h i t a . 

R e s p e c t f u l l y su*-.aitted, 

BOARD OF COUNTY COMMISSIONERS 
OF SEDGWICK COUNTY, KANSAS 

CITY OF WICHITA, KANSAS 

By t r e i r a t t o r n e y s : 

Steven J. K a l i s h 
McCarthy, Sweeney & Harkaway, P.C. 
1750 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 393-5710 

Alan R. Post, Esq'. 
1803 N. S i e f k i n St. 
W i c h i t a , KS 67203-1758 
(316) f36-8232 

AA Gaify E. Rebcnstorf^f 
C i t y A t t o r n e y 
Douglas J. Moshier, Esq. 
C i t y o f W i c h i t a 
455 N. Main, l 3 t h F l o o r 
(316) 268-4681 

Dated: June 3, 1996 

Stepfien ?lumjner 
Sedgwick County Counselor 
525 N. Main S t r e e t , T h i r d F l o o r 
W i c h i t a , KS 67203-3790 
(316) 383-7111 
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CERTIFICATE OF SERVICE 

'1 hereby c e r t i f y t h a t I have t h i s day served the foregoing 
document upon each person designated on the o f f i c i a l service l i s t 
compiled by the Secretary i n t h i s proceeding. 

Dated at Washington, D.C, this 3rd day of Jure, ^996. 

Steven J. Kalish 

1750 Pennsylvania Avenue, N.W. 
Washington, D.C 20006 
(202) 393-5710 
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MISSOURI I A C I F I C .RAiLRĈ P COMPANY—CONTROL AND MERGER—SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANS PORTA x'I ON 
C^MPAtY, ST. LCUIS SOUTHWESTERN RAILWAY COMP.BiNY, SPCSL COI^. , AND 

THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

rf=—ENTER? , 
11 Office ol tha Sacratary 

BRIEF 

GORDON P. MacDOJGALL 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

Attomey f o r John D. Fitzgeral d 

Due Date: June 3, 1996 



r \ 

o 

Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760, et a l . 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI FACIFIC RAILROAD COMPANY—CONTROL AND MERGER—SOUTHERN 

PACIFIC RAIL C0R.70RATI0N, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND 

THE DENVER AND RIO GRANDE WESTEPvN RAILROAD COMPANY 

BRIEF 

1/ 

This b r i e f i s submitted by John n. Fi t z g e r a l d , protestant, f o r 

and on behalf of General Committee of Adjustment-United Transportation 

Union f o r c e r t a i n l i n e s of Burlington Northern Railroad Company (BN). 

Protestant submitted a v e r i f i e d statement i n opposition to th'. 

merger movement now t r a n s p i r i n g i n the Westem Distric.;, whereby the 

for.r major r a i l c a r r i e r s (BN, Santa Fe, Union P a c i f i c , and Southern 

Pacxfic) are proposed to be reduced to but two systems, BN/Santa Fe 

c.-id Union Pacific/Southern l a c i f i c . (JDF-2) . Protestant was an active 

p a r t i c i p a n t i n the BN/Santa Fe case, F.D. No. 32549, incl u d i n g pending 

j u d i c i a l review. No, 95-1580 (USCA-DC C i r . ) , United Transportatior. 

Union-General Committee of Adjustment, Etc. v. STB. 

Protestant's v e r i f i e d statement, i n addition to i t s general 

challenge to the merger movement, a:so focused on an aspect of the 

settlement agreement becween applicants Union P a c i f i c (UP) and Southern 

P a c i l i c (SP), on the one hand, and BN and Atchison, Topeka & Santa Fe 

(Santa Fe), on the other hand. The settlement agreement i s dated 

1/ General Chainnan f o r United Transportation Union, w i t h o f f i c e s a t 
400 E. Evergreen Blvd., Vancouver, WA 98660. 
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Septemiber 25, as amended November 18, 19^5. Section 8(c) and (d) , 

as amended by Section 6(a), and as explained by applicants' witness, 

provide a sv-'p of trackage r i g h t s f o r UP/SP at Superior, WI, fo r 

BN/Santa Fe purchase of UP's l i n e between Dallas and Waxachie, TX. 

(5"DF-2, V.S^ F i t z g e r a l d , 1-2). 

I . THE BOARD SHOULD CONSIDER AND RENDER 
FINDINGS FOR THE INSTANT UP/SP .MERGER 
TOGETHER WITH A REOPENED BN/SANTA^ASE. 

The major j u s t i f i c a t i o n urged ror approval of the i n s t a n t 

UP/SP merger, i s the p r i o r approval by the Board's predecessor of 

the BN/ATSF merger. But the Board i s not plactd i n the bind of such 

a case-by-case procedure. 

The BN/Santa Fe consolidation has not been f u l l y consummated. The 

c a r r i e r s have not merged- BN and Santa Fe .-emain separate c a r r i e r s . To 

be cure, the I n t e r s t a t e Commerce Commission (ICC) approved the 

consolidation i n mid-1995. However, the ICC's approval i& pending 

j u d i c i a l reviev by at least nine separate p e t i t i o n s f o r review i n 

the U.S. Court of Appeals f o r the D i s t r i c t of Columbia C i r c u i t . 

A l ^ lOugh f i l e d beginning August 24, 1995, these cases have not been 

calfcr.dared. BN and Santa to appear i n no hurry to expedite the review 

procesess. For a l l that appears, these c a r r i e r s are content to await 

the outcome of the UP/SP agency proceeding, e i t h e r by neglect or by 

design. 

At t h i s stage, i t woula be f a t a l e r r o r f o r the Board not to 

consider the i n s t a n t UP/SP merger on a consolidated basis w i t h a 

reopened BN/Santa Fe record i n F.D. No. 32549. The primary issue 

2/ O r d i n a r i l y , the Court disposes or defers r u l i n g upon motions p r i o r 
to calendaring, according to our understanding. BN seeks to di-smiss 
UTU-GCA (Fitzgerald) as ;L p e t i t i o n e r i n No. 95-1580, and STB seeks 
to dismiss the action i n a r e l a t e d trackage r i g h t s matter brought 
by UTU-IL (Simmons/Szabo), 
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i s whether the U.S. Western D i s t r i c t should go from the present four 

( ) systems down to two systems. Because the BN/Santa Fe approval has not 

been f u l l y consumnated, the Board has f u l l options. The Supreme 

Court has stayed comsummation of r a i l mergers which are i n t e r r e l a t e d , 

so t h a t the public i.nterest may be evaluated. See: B. & O.R. Co. v. 

United States, 386 U.S. 372 (1967); Penn-Central Merger Cases, 389 

U.S. 486 (1968:. 

7 1 . IF THE MERGT IS APPROVED, THE 
NEW YORK D0C3' ,JNDITI0NS SHOULD 
APPLY TO THE TRANSACTION AT MERC 
DOCK IN SUPERIOR, WI_; 

BN c u r r e n t l y handles the coal t r a f f i c from the Powder River 

Basin to MERC Dock at f u p e r i o r , WI. BN has agreed to accord access 

by trackage r i g h t s to ' P/SP between Saunders and Superior, WI, so 

that UP may p a r t i c i p a t e i n the movement. This i s a ":3wap" arrange­

ment. (JDF-2, V.S. Fi t z g e r a l d , 1-2). I f the merger i t - approved, 

the trackage >-ights (embraced i n Sub-No. 1) , should be subject t!o 

the New York Duck conditions, rather than the standard trackage r i g h t s 

conditions. (JDr-2, " S -rgeraid, 2). 

UP/Sr argues that the difference i n employee conditions does not 

involve the extent or p r o t e c t i o n , but i s whether unions can block the 

st a r t - u p of operations. (UP/SP-230, p. 316). I n any event, UP/SP 

expects BN/Santa Fe to respond to Mr. Fitzgerald'c r'=>quest. (UP/SP 

230, p. 316). 

The short an.'swer to UP/SP i s that the extent of coverage may 

d i f f e r between NJ»W/Mendocii. and Nr.w York Dock, p a r t i c u l a r l y w i t h 

respect tc an implementing agreement. Moreover, we are unaware of 

.any objection by ̂ ^N/Santa Fe, as contemplated by UP/SP, to Mr. 

Fitzgerald's request f o r s p e c i f i c r e l i e f . See; BN/SF-54, 42-'15. 
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BN emplolyees presently engaged i n the t r a n s p o r t a t i o n of coal 

( destined to the MERC dock should be considered i n any implementing 

agreement governing t r a n s f e r of the business to UP/SP. BN/Santa Fe, 

i n dealing wi t h a s i m i l a r request by the A l l i e d R a i l Unions, points 

to two recent instances where the coverage under trackage r i g h t s 

may not be i d e n t i c a l w i t h t h a t under New York Dock. (BN/Santa Fe 

54, 44). Special r e l i e f i s v/arranted i n the in:3tant s i t u a t i o n 

i n v o l v i n g the coal movement. .Mr. Fitzgerald's claim i s not r e a l l y 

challenged. 

I I I . THE MONTANA RAIL LINK 
PROPOSAL IS UNSOUND. .v, 

Protestant submitted a v e r i f i e d statement i n opposition to 

the application by Montana F a i l Line (MRL) i n Sub-No. 11. (JDF-3). 

J The MRL proposal i s unsound. 

In the u n l i k e l y event the MRL app l i c a t i o n i s somehow approved, 

the Board should impose protective conditions f o r BN employees. 

Such minimum co n d i t i o n " would be New York Dock. (JDF-3, 3',. 

CONCLUSION 

The Board should evalua-e the proposed consolidation i n l i g h t 

of a reopened BN/Santa Fe record i n F.D. No. 32549, and opt f o r a 

four-system Westem D i s t r i c t . I f the i i . s t a n t consolidation i s never­

theless approved. New York Dock conditions should be substituted f o r 

N&W/Mendocino i n Sub-No. 1 f c r the Saunders/Srperior, WI trackage 

r i g h t s . The transaction i n Sub-No. 11 shou l i ba denied; i f not 

denied, should be "ubject to New Ycrk Dock f o r BN employees. 
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