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t i o n composed of shippers and receivers of coal mined west of the 

Mississ i p p i River -- i . e . , i n Wyoming, Montana, Colorado and New 

Mexico. Each WCTL member i s a major consumer of western coal, 

and each moves s u b s t a n t i a l l y a l l - f i t s coal by r a i l . Presently, 

WCTL members ship i n excess of 95 m i l l i o n tons of coal per year, 

and t h e i r delivered coal costs exceed $2 b i l l i o i annually. 

WCTL opposes the proposed UP/SP merger because of i t s 

probable anti-competitive e f f e c t s on the western coax 

t r a n s p o r t a t i o n market. Last year's BN/Santa Fe merger^ 

resulted i n a redi:ction i n the number of major western coal-

hauling r a i l r o a d s from four to three. The UP/SP merger would 

f u r t h e r reduce t h i s number to only two. The merger i s not i n the 

public i n t e r e s t , because i t w i l l (1) lead to duopoly p r i c i n g i n 

the western coal market; (2) reduce source competition between 

SP-served mines and UP-served mines; (3) cause a loss of 

aggressive SP p r i c i n g f o r Colorado and Utah coals; and (4) 

increase service problems f o r coal shippers i n the Central 

Corridor.^ WCTL f u r t h e r submits that the "Settlement 

Agreement" among Applicants and BNSF does not adeguately address 

the acknowledged anti-competitive impacts or the proposed merger. 

' "BN" r e f e r s to Burlington Northern Railroad Company and 
"Santa Fe" re f e r s t o The Atchison, Topeka and Santa Fe Railway 
Company. BN and Santa Fe w i l l be referred to c o l l e c t i v e l y as 
"BNSF." 

' As the term i s used herein, "Central Corridor" r e f e r s 
to UP's east-west transcontinental main l i n e runnirc, from Ogden, 
Utah to Chicago, I l l i n o i s , via Cneyenne, Wyoming, North P l a t t e , 
Nebraska and Fremont/Omaha/Council B l u f f s , Nebraska/Iowa. 
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and that SP i s not a " f a i l i n g f i r m " as Applicants would have the 

Board believe. 

Given the extensive record that has been developed i n 

opposition to the proposed merger. Applicants' claim t h a t 

" [ t ] h e r e i s alsc no basis for concern about any anti-competitive 

e f f e c t s on coal t r a n s p o r t a t i o n " i s c l e a r l v overstated. See 

Applicants' Rebuttal i l e d on A p r i l 29, 1996 ("Rebuttal"), Volume 

1 ("Narrative"), at 27. The proposed merger w i l l have 

unprecedented adverse competitive consequences f o r coal shippers. 

I t i s not i n the public i n t e r e s t , and the Board should t u r n i t 

down. I f , however, the Board determines th a t ' t h e merger should 

be approved despite i t s adverse e f i e c t s on competition, WCTL 

requests t h a t the Board impose pr o t e c t i v e conditions to 

ameliorate the merger's anti-competitive e f f e c t s on coal 

shippers, as described below and i n WCTL's Coimnents (WCTL-11) 

which were f i l e d i n t h i s proceeding on March 29, 1996. 

I I 

OP/SP'S RESPONSE TO WCTL'S POSITION 

Applicants proclaim that " [ n ] o t a single UP/SP customer 

w i l l lose a choice of r e i l r o a d s . Every UP/SP customer w i l l 

b e i e f i t from dramatic improvements i n route mileages, s i n g l e - l i n e 

service, equipment supply, seivice r e l i a b i l i t y , operating 

e f f i c i e n c y , and cost." Rebuttal, Narrative, at 3. WCTL submits 

that t h i s statement r e f l e c t s a degree of cpt.im.t.sir. t h a t i s belied 

by the l e v e l of opposition t h i s merger has faced since i t was 
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announced l a s t year. insofar as coal shippers are concerned. 

Applicants have been able to a t t r a c t only token support --

indeed, only three of the shippers whose support i s proclaimed by 

Applicants are e l e c t r i c u t i l i t i e s . The reason i s simple: i n the 

view of coal shippers, t h i s merger w i l l not r e s u l t i n 

improvements i n service, operating e f f i c i e n c y , or rates. 

In response to WCTL's (and others') Comments, 

Applicants' argue that UP-served Powder River Basin ("PRB") mines 

do not compete w i t h SP-served Colorado/Utah mines to a meaningful 

extent and t h a t , post-merger, UP/SP w i l l not favor PRB coal 

sources as UP/SP w i l l have every incentive to^promote "he sale of 

Colorado/Utah coal. Rebuttal, Narrative, at 27-28, 21,':-16. 

Applicants f u r t h e r complain t h a t SP i s f i n a n c i a l l y unstable and 

w i l l simply hobble along i f t h i s merger i s not approved. I d . at 

84-88. In Applicants' words, "SP may survive, but at the price 

of s a c r i f i c i n g genuine tr a n s p o r t a t i o n competition." I d . a t 87. 

F i n a l l y , Applicants submit that the B'wSF Settlement Agreement 

w i l l i n t e n s i f y competition, not reduce i t , e s p e c i a l l y since the 

trackage r i g h t s fee to be charged i s , i . Applicants' opinion, 

reasonable. 

WCTL's Comments re f u t e each and every one of Applicants 

arguments i n d e t a i l . In t h i s B r i e f , WCTL w i l l address new points 

or counter-arguments raised by Applicants and w i l l show, as WCTL 

did i n i t s Comments, t h a t Applicants' arguments are contradicted 

by the evidance. 
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I l l 

ARGUMENT 

The evidence of most relevance to the issues a f f e c t i n g 

WCTL establishes that the proposed merger i s not i n the public 

i n t e r e s t . The impact of the proposed merger on western coal 

t r a f f i c w i l l be dramatic, as WCTL has shown i n i t s Comments, and 

as discussed below. I f the p -rger i s approved notwithstanding 

it'.- -^nti-competitive consequences f o r coal shippers, the evidence 

of record demonstrates th a t the imposition of p r o t e c t i v e 

conditions i s necessary to ameliorate the adverse e f f e c t s of the 

merger on competition f o r western coal t r a f f i c and i s f u l l y 

•Justified and i n keeping with the Board's s t a t u t o r y 

r e s p o n s i b i l i t i e s i n merger proceedings. 

A. Applicable Legal Standards. 

The I n t e r s t a t e Commerce Act's^ "single and e s s e n t i a l 

standard of approval" f o r merger transactions i s t h a t "the 

[Board] f i n d the [ t r a n s a c t i o n ] to be 'consistent w i t h the public 

" The ICC Termination Act of 1995 (the "Act"), Pub. L. 
No. 104-88, 109 Stat. 803 (1995) abolished the I n t e r s t a t e Com
merce Commission ("ICC") and transferred r e s p o n s i b i l i t y f o r the 
economic regulation of r a i l c a r r i e r s to the Board, e f f e c t i v e 
January 1, 1996. The Act also made several changes to the r a i l 
regulatory a u t h o r i t y t h a t had been administered by the ICC, and 
re c o d i f i e d various p r o v i r i o n s of the former Revised I n t e r s t a t e 
Commerce Act (49 U.S.C. § 10101, et seg. ) without substanti-'e 
change. The Act's savings provision (Section 204) d i r e c t s that 
matters pending before the ICC on January 1, 1996 t h a t r e l a t e tc 
functions t r a n s f e r r e d to the Board — such as the i n s t a n t case --
:h a l l continue to l e heard without regard to the s t a t u t o r y 
changes wrought by the Act. References herein to s t a t u t o r y 
provisions, therefore, w i l i be to the former Revised I n t e r s t a t e 
ComiTierce Act. 
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i n t e r e s t . ' " ' Finance Docket No. 321'o. Union P a c i f i c Corp.. 

Union P a c i f i c R.R. Co. and Missouri P a c i f i c R.R. Co. -- Control -

- Chicago and North Western Transp. Co. and Chicago and North 

Western Railway Co., at 53 (Decisioi served March 7, 1995) 

(unprinted) c i t i n g , Missouri-Kansas-Texas R.R. Co. v. United 

States, 632 F.2d 392, 395 (Sth Cir. 1980), c e r t , denied. 451 U.S. 

1017 (1981)("UP/CNW").' Among the factors the Board i s required 

to evaluate i n determining whether a merger i s i n the public 

i n t e r e s t are (a) the e f f e c t of the merger on the adequacy of 

tra n s p o r t a t i o n to che public; (b) the e f f e c t of f a i l i n g t o 

include other r a i l c a r r i e r s i n the area; and (c) the e f f e c t on 

competition among r a i l c a r r i e r s i n the affected region. See 49 

U.S.C. § 11344 (b) (1. ) (A) , (B) and (E). The Board has bread 

a u t h o r i t y to f a c i l i t a t e the public i n t e r e s t by imposing 

conditions on consolidations, including those t h a t might be 

useful i n am':jliorating p o t e n t i a l anti-competitive e f f e c t s of a 

consolidation. See Union P a c i f i c — Control — Missouri P a c i f i c ; 

Western P a c i f i c , 366 I.C.C. 459 , 562-64 ( 1982)( "UP/MP/WP" ) , a f f d 

sub nom. Southern P a c i f i c Transp. Co. v. I.C.C, 736 F.2d 708 

(D.C. Cir. 1984), c e r t , denied, 469 U.S. 1208 (1985); Santa Fe 

^ The applicable l e g a l standards are discussed i n more 
d e t a i l i n the "Staten.ent of Position" section of WCTL's Comments, 
at 5-8. 

• This standard was recently re-affirmed i n the BN'Santa 
Fe Merger proceeding. Finance Docket No. 32549, Burlington 
Northern Inc. and Burlingt.on Northern Railroad Company -- Cont...ol 
and Merger — Santa Fe Pa c i f i c Corporaticn and The Atchison. 
Topekd. and Santa Fe Railway Companv, Decision No. 38, served 
August 23, 1995, at 50-51 (unprinted)("BN/Santa Fe"). 
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Southern P a c i f i c Corp. -- Consolidation -- Southern P a c i f i c 

Transp. Co.. 2 I.C.C. 2d 709, 807-08 (1986)("Santa Fe/SP"): see 

also 49 U.S.C. § 11344(c). As explained below, WCTL has 

s a t i s f i e d the le g a l standards under these precedents and, i f the 

merger i s approved, should be granted the r e l i e f i t requests. 

B. The Proposed Merger Is Not In The Public I n t '.rest. 

The public i n t e r e s t demands preservation of r a i l 

competition and adequate r a i l service i n the western United 

States. The proposed merger would have serious anti-competitive 

e f f e c t s f o r coal t r a f f i . ' : , would adversely a f f e c t thH adequacy of 

service to u n i t t r a i n coal shippers, and o f f e r s l i t t l e i n terms 

of benefits t h a t might be passed on to western c^al shippers. 

1. The Merger W i l l Cause S i g n i f i c a n t A n t i -
Competitive Effects In The Western Coal 
Transportation Market. 

WCTL's Comments i n t h i s proceeding presented extensive 

evidence demonstrating the substantial anti-competitive impact 

tha t the proposed merger w-.ll have on the western coal 

t r a n s p o r t a t i o n market.^ 

' Applica'-ts i n c o r r e c t l y contend t h a t WCTL, and othPis, 
have misdefined the relevant t r a n s p c r t a t i o n market f o r coal 
shippers, and that there i s no "western coal narket." Rebuttal, 
Narrative, at 213-29. WCTL defined the western coal transporta
t i o n market f o r purposes of i t s competitive analyses iS the 
market f o r u t i l i t y coal t r a n s p o r t a t i o n service from ' . - nine 
major western coal o r i g i n areas i n the western United Stateb. 
See VJCTL Comments, Crowley V.S., at 3 and Ex. i b i t (TDC-1). 
Thet i s the market from which WCTL members — who transport over 
95 m i l l i o n cons of coal annually -- purchase western coal. 
Currently, only three major c a r r i e r s — BNSf, UP and SP — 
provide o r i g i n r a i l service i n t h i s market. 

(continued...) 
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a. The Proposed Merger W i l l Lead To Col-
lusive Behavior And Ducpoly P r i c i n g . 

The National Rail Transportation Policy ("NRTP")' 

seeks 'to avoid undue concentrations of market power." 49 U.S.C. 

§ 10101a(13). The proposed UP/SP merger runs counter to t h i s 

goal. I f the UP/SF merger i s approved, there w i l l be but two 

major c a r r i e r s serving the western United States coal market --

UP/SP and the recently merged BNSF.' Accordingly, i n reaching 

i t s decision i n t h i s matter, the Board must consider the 

ciimulative anti-competitive e f f e c t of these two, back-to-back, 

mega-mergers on the western coal t r a n s p o r t a t i o n market. Cee 

BN/Santa Fe, supra, Decision No. 33, at 7. 

The concentration of market power t h a t would e x i s t i n 

the hands of the two remaining western r a i l systems i s very 

c l e a r l y evidenced by ap p l i c a t i o n of the Herfindahl-Hirschman 

• (...continued) 
As t.ie ICC observed " [ r ] e l e v a r t markets must ... 

r e f l e c t comir^er-ial r e a l i t i e s . " Santa Fe/SP, 2 I.C.C. 2d at 737. 
Thv̂  commercial, " r e a l i t i e s ' f o r most wef^tern coal shippers are 
that they must obtain coal d e l i v e r i e s o r i g i n a t e d by one of the 
three above-named c a r r i e r s . Applicants' unsupported contentions 
that the relevant market should be expanded t o include Eastern 
and Midwestern coals i s simply an attempt to d i v e r t a t t e n t i o n 
from the extensive market power that the three remaining western 
r a i l c a r r i e r s have over western u t i l i t y coal t r a n s p o r t a t i o n . 

' The 15 elements of the NRTP are set f o r t h at 4 9 U.S.C. 
§ lOlOla of the Revised I n t e r s t a t e Commerce Act. 

• The Utah Railway Company or i g i n a t e s coal at a few mines 
on the western f r i n g e of the Uinta Basin i n Utah. I t i s not a 
major player as compared to BNSF, UP and SP. 
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Index ("HHI").'° An HHI analysis was performed by WCTL's 

witness Crowley which demonstrates that the current western coal 

market i s extremely concentrated, and w i l l be more so i f the 

pending merger i s approved. Tne pre-merger HHI i f 4322; post-

merger, t h a t number increases to 4831. WCTL Comments, Crowley 

V.S., at 8. Together, UP/SP and BNSF would con t r o l 96.4% of a l l 

western coal t r a f f i c . WCTL Comments, at 12. Increases of t h i s 

magnitude have repeatedly been found to v i o l a t e the a n t i t r u s t 

laws, p a r t i c u l a r l y where, as here, there i s past evidence of 

c o l l u s i v e p r i c i n g behavior. WCTL Comments, at 13-15; Crowley 

V.S., at 8, 13; Borts V.S., at 15.'^ 

The net re a l t of the increased market power of UP/SP 

and ENSF i n the western coal t r a n s p o r t a t i o n market w i l l be 

duopoly p r i c i n g . See WCTL Comments, at 16-18; Crowley V.S., at 

9-10; Borts V.S., at 16-19; Weishaar V.S., at 4-5, 14. As WCTL 

explained i n i t s Comments, end as support.-?d by WCTL witnesses' 

testimony, UP/SP and BNSF w i l l have the a b i l i t y to charge higher 

'° Although Applicants state otherwise. Rebuttal, 
Narrative, at 178 n.69, the Board can and does look to a n t i t r u s t 
p r i n c i p l e s i n judginij whether a merger i s i n the public i n t e r e s t . 
See, e.g., UP/CNW, supra, at 54 ( s t a t i n g that " [ t ] h e p o l i c i e s 
embodied i n the a n t i t r u s t laws provide guidance on public 
i n t e r e s t considerations i n co n t r o l proceedings"); Santa Fe/SP, 2 
I.C.C.2d at 727 . 

" As Dr. Borts and Mr. Crowley have t e s t i f i e d , the ETSI 
Pipeline Project case demonstrates that western r a i l r o a d s , l i k e 
firms i n other i n d u s t r i e s , are f u l l y capable of c o l l u s i o n v/here 
t h e i r market share i s threatened. See ETSI Pipeline Proiect v. 
Burlington Northern, Inc.. C i v i l Action No. B-84-979-CA, 1989 
U.S. Di s t . LEXIS 18796 (E.D. Tex. June 5, 1989). Applicants, of 
course, conveniently deny that the ETSI l i t i g a t i o n i s relevant to 
t h i s merger. See Rebuttal, Narrative, at 184 n.73. 
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rates to shippers since they w i l l have complete c o n t r o l over the 

western coal market, inc l u d i n g both bituminous and sub-bituminous 

coal producing regions. The great p o t e n t i a l f o r harm to 

competition which i s posed by t h i s duopoly s i t u a t i o n i s best 

summarized by the testimony of Dr. Borts and Mr. Weishaar. Dr. 

Borts explains t h a t : 

... Even where the BNSF and the merged UP/SP 
would compete d i r e c t l y , there i s a serious 
danger that the i n t e n s i t y of that competition 
may be relaxed. The r e s u l t would be increas
ing rate levels as each of the two c a r r i e r s 
seeks to obtain greater p r o f i t s on the por
t i o n of the market they serve rather *-han 
aggressively going a f t e r the other's market 
share by lowering rates. 

WCTL Comments, Borts V.S., at 8. 

Mr. Weishaar, who was Vice President, Sales and 

Marketing-Energy f o r the former Chicago and North Western Railway 

Company ( 'CNW"), and vrho has over 30 years' experience i n the 

marketing and p r i c i n g of r a i l t r a n s p o r t a t i o n service, f u r t h e r 

describes the manner i n which t n i s phenomenon would be l i k e l y to 

occur: 

Notwithstanding the huge volumes of coal 
tonnage mo.ing by r a i l from the SPRB, the 
number of i n d i v i d u a l movements exceeding one 
m i l l i o n tons i s not large -- c e r t a i n l y fewer 
than 50. Monthly delivered-cost data per
t a i n i n g t o these movements are f i l e d by elec
t r i c u t i l i t i e s w ith the Federal Energy Regu
l a t o r y Commission ("FERC"), and approxima
t i o n s of r a i l rates can be derived from the 
p u b l i c l y - a v a i l a b l e FERC data. The major 
coal-hauling r a i l r o a d s thus have an acute 
awareness of what u t i l i t y coal rate trends 
are, which i n turn i s l i k e l y t o give r i s e to 
a c t i v i t y s i m i l a r to the p a r a l l e l p r i c i n g t h a t 
occurs i n the a i r l i n e industry w i t h respect 
to passenger fares. 
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The consolidation of the western coal-
hauling r a i l r o a d s to two major systems w i l l 
r e s u l t i n more probing of the market f o r 
opportunities to raise prices. I f one of the 
two railroads loses a contract as a r e s u l t of 
a price increase, i t knows i t w i l l have an
other opportunity to bid f o r the movement 
w i t h i n a few years. I f i t wins, i t knows i t s 
competitor has not bid aggressively, and t h a t 
prices may be r i s i n g . 

This kind of market-prcbing behavior i s 
more l i k e l y to occur i n a mature duopoly 
market such as the market f o r t r a n s p o r t a t i o n 
of SPRB coal, where both p a r t i c i p a n t s have 
r e l a t i v e l y equal market shares, contracts are 
fo r r e l a t i v e l y short terms, and there are 
enough transactions to eliminate the fear 
t h a t s i g n i f i c a n t market share w i l l be l o s t i f 
bids are occasionally "above market" — but 
not so many that each of the duopollsts can-
no-.: generally keep track of what the other i s 
doing i n terms of price trends. 

WCTL Comments, Weishaar V.S., at 19-20. 

The anti-competitive nature of the proposed merger i n 

the already highly concentrated western coal t r a n s p o r t a t i o n 

market i s clear. Moreover, the adverse r a i l p r i c i n g e f f e c t s on 

western coal shippers of such a d d i t i o n a l concentration i n the 

market would be compounded by the adverse e f f e c t s of the proposed 

merger on e x i s t i n g source competition f o r coal and on the 

adequacy of u n i t t r a i n coal service i n the west, as discussed 

below. 

b. The Proposed Merger W i l l Eliminate 
Exi s t i n g Competition Among PRB and 
Colorado/Utah Coals. 

WCTL, through i t s witnesses Malhotra and Weishaar, has 

addressed the e f f e c t of the proposed merger on e x i s t i n g competi

t i o n among the several western coal sources i n the PRB, Color^ido 
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and Utah. Mr. Malhotra has 20 years experience i n coal 

marketing, both on the production side (as President of NERCO 

Coal Company, a major PRB producer) and on the consumption side 

(as President of Coal Network, Inc., a coal brokerage f i r m that 

worhs c.\osely wit h both producers and u t i l i t i e s i n the midwest 

and east to develop marketing opportunities i n t o sales trans

a c t i o n s ) . As noted e a r l i e r , Mr. Weishaar has over 30 years' 

experience i n the marketing and p r i c i n g of r a i l t r a n s p o r t a t i o n . 

Together, the testimony of Messrs. Malhotra and Weishaar provides 

compelling evidence that the proposed merger w i l l reduce source 

competition from UP-served mines i n the PRB and SP-s^rvei mi.ies 

i n Colorado/Utah, and that i t w i l l also cause the r e l a t e d lc3S of 

aggressive SP p r i c i n g f o r i t s Colorado/Utah coals. 

As witnesses Weishaar ar.d Malhotra have t e s t i f i e d , P.RB 

coal conpetes d i r e c t l y with coal from Colorado/Utah, p a r t i c u l a r l y 

i n the emerging midwestern and eastern "acid r a i n " market. 

This competition, i n t u r n , has led to a c t i v e t r a n s p o r t a t i o n 

competition between UP and SP f o r coal moving from these o r i g i n s . 

The e f f e c t i s to ben e f i t the shippers of coal i n the form of 

low3r delivered costs f o r coal. In the l a s t two years, as t.ie 

deadline f o r compliance with the 1990 Clean A i r Act Amendments 

has approached, t h i s competition has i n t e n s i f i e d . SP has 

extended the competitive reach of Colorado/Utah coals by 

The "acid r a i n " market i s the market f o r low-sulfur 
coal necessary t o enable u t i l i t i e s to achieve compliance w i t h the 
Clean A i r Act Ar^endments cf 1990. WCTL Cciiuiients, Weishaar V.S., 
at 7-8; Malhot.. V.S., at '<-4. 

- 12 -



aggressively p r i c i n g i t s coal t r a f f i c through marketing 

incentive? such as tho SP "backhaul" or "reloao" program. See 

WCTL Comments, at 23; V/eishaar V.S., at 8-9. Messrs. Weishaar 

ard Malhot'-a have t e s t i f i e d , however, t h a t , poMt-merger, t h i s 

competition w i l l be eliminated as UP - . i l l have a strong i n r n t i v e 

to favor i t s PRB sources over Colorado/Utah coal sources f o r 

economic and other reasons. See, e.g., WCTL Comments, t'alhotra 

V.S., at 25-28 . 

In respjnse to WCTL, Applicants claim that PRB coals do 

not compete w i t h coal from Colorado/Utah; that SP does not act as 

a competitive r e s t r a i n t on western coal r a i l rates; and even th a t 

S:' has not priced i t s Colorado/Utah coal t r a n s p o r t a t i o n service 

aggressively. In support of t h e i r p o s i t i o n . Applicants have 

submitted testimony hy four witnesses i n an attempt to rebut the 

testimony of Mr. Jeishaar and Mr. Malhotra (among others who have 

presented simi. evidence on behalf of other p a r t i e s i n t h i s 

proceeding). S p e c i f i c a l l y , Applicants' witnesses Sansom, Sharp, 

Nock and Hutton purport to refute the evidence of record which 

demonstrates t h a t Colo.rado/Utah coaj. sources ; c t i v e l y compete 

with coal mined i n the PRB such that r a i l competition f o r t h i s 

t r a f f i c e x i s t s . 

Applicants' r e b u t t a l evidence on source competition 

between Colorado/Utah coal and PRB coal b o i l s down to a few 

mistaken propositions. F i r s t , Applicants argue th a t because PRE 

coal has a signif:..cantly lower production cost (and minemouth 

sale p r i c e ) than western bituminous coal, the l a t t e r cannot 
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compete e f f e c t i v e l y w i t h the former where both coals can be used 

i n the same power piu.nt b o i l e r s . As a c o r o l l a r y to t h i s 

argument. Applicants asst'^t t h a t western bitumiiious coal can (and 

does) compete only w i t h eastern bituminous coal, and thus that 

the u t i l i t y bituminous coal market i s a separate and d i s t i n c t 

market from the sub-bituminous (PRB) c j a l market. Second, they 

argce that because UP desires to grow a l l of i t s coal business i n 

the f u t u r e , i t w i l l have an incentive to market Colorado/Utah 

coal aggressively i n the mar;<ets where i t i s able to compete with 

eastern bituminous coal. Both of these arguments miss the mark. 

The p l a i n f a c t i s that PRB and Colorado/Utah coals do 

compete w i t h each other. The decree of d i r e c t competition varies 

with power plant design." I f a plant was designed s p e c i f i c a l l y 

f o r P'̂B coal, as many plants located between uhe Rocky Mountains 

and the Mis s i s s i p p i River were, PRB coal does indeed have a 

s i g n i f i c a n t advantage over western bituminous coal due to lower 

minemouth coal prices.^* However, i n other kinds of power 

plants -- i n p a r t i c u l a r , plants that were o r i g i n a l l y designed f o r 

hig h - s u l f u r bituminous coal -- the two types of coal can and do 

compete. Moreover, t h i s comp'^tition i s of recent vintage. 

" .̂ • WCTL witness Malhotra t e s t i f i e d , almost any kind of 
coal can be burned i n almost any kind of power plant b o i l e r . The 
p a r t i c u l a r b o i l e r desxjn a f f e c t s the degree to which modifica
tions may be required to burn a p a r t i c u l a r coal or whether, f o r 
example, low-btu, sub-bituminous PRB coal must be blended with 
high-btu eastern (or western) bituminous coal i n order t o avoid a 
b o i l e r derate. WCTL Comments, Malhotra V.S., at 7, 10-11. 

*̂ The large number of such plants accounts f o r the much 
higher h i s t o r i c a l production volume of PRB coal compared wit h 
western bituminous coal. 
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because these are the plants, located p r i m a r i l y i n the midwest 

and east, t h a t must switch coal sources (or i n s t a l l scrubbers) i n 

order to comply wit h the 1990 Clean A i r Act Amendments. 

Because PRB coal cannot be burned " s t r a i g h t " i n most of 

these p unts — thet i s , without b o i l e r mod-'f i c a t i o n s , b o i l e r 

derates, and/or the necessity f o r blending w i t h higher-btu 

bituminous coal -- i t loses much of the "natural" advantage i t 

has i n plants where i t can be burned s t r a i g h t . I t must be 

assigned delivered-cost "penalties" to account f o r i t s 30-35% 

lower bcu content, loss of heat e f f i c i e n c y ("boiler derates"), 

the cost of necessary modifications to b o i l e r s and coal handling 

systems, et cetera. These penalties serve t o narrow the gap i n 

delivered costs (customarily measured i n cents per m i l l i o n btu's) 

between PRB coal and western bituminous coal -- and to enhance 

the l a t t e r coal's competitiveness — i n the many midwestern and 

eastern powe.̂  plants t h a t h i s t o r i c a l l y have burned h i g h - s u l f u r 

bituminous coal. WCTL Comments, Malhotra V.S., at 8-14; Weishaar 

V.S., at 7-8. 

The h i s t o r i c a l comparative-use data r e l i e d upon by 

.Applicants does not measure the present and fut u r e competitive

ness of PRB and SP-originated bituminous coals. R a i l rates play 

a very large r o l e i n the delivered cost of a l l western coals 

moving to the midwest and east, due to the great distances 

involved. U n t i l very recently, r a i l rates from the PRB have been 

much lower than r a i l rates from wetjuern bituminous-coal o r i g i n s , 

due to the competition between UP/CNW and BNSF f o l l o w i n g CNW's 
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entry i n t o the PRB i n the mid-1980's." Just as PRB coal 

penetrated new markets i n the l a t e 1980's and earl y 1990's due to 

r a i l rate reductions, so Colorado/Utah coal i s now reaching new 

midwestern and eastern markets due to more aggressive SP r a i l 

rates. 

Moreover, whether or -iOt a p a r t i c u l a r u t i l i t y has 

ac t u a l l y used Colorado/Utah coal, the fact t h a t i t has considered 

using i t (or tested i t ) serves as a constrain t on PT'B coal 

p r i c i n g . A particula.r coal source or type may exert genuine 

competitive pressure on ̂ ^rices f o r coal from a r i v a l sourer, 

regardless of whether i t a c t u a l l y garners a share cf a u t i l i t y ' s 

f u e l requirements. For example, i f a u t i l i t y requests bids from 

producers and transporters of coals from d i f f e r e n t regions (a 

fa c t t h a t soon becomes known i n the mark^-^place) , t h i s alcne can 

influence the prices offered -- regardless of which coal i s 

a c t u a l l y used. WCTL Comments, Weishaar V.S., at 10. The f a c t 

t h a t Colorado/Utah coal i s being aggressively marketed i n the 

midwest and east, and that minemouth prices and r a i l rates f o r 

Because BNSF was already entrenched i n the PRB, UP/CNW 
marketed t h e i r services very aggressively i n order to gain market 
share. At present, UP and BNSF both o r i g i n a t e approximately 
equal volumes of coal at the j o i n t l y served PRB mines, which 
means they are i n h e r e n t l y less l i k e l y to compete as vigorously 
f o r a d d i t i o n a l business as they did when UP was b u i l d i n g market 
share, WCTL Comments, Weishaar V.S., at 16-18. 

" In a d d i t i o n , minemouth prices f o r Colorado/Utah coals 
are also dropping due to greater e f f i c i e n c y i n mining operations 
( e f f i c i e n c y a r i s i n g from, f o r example, new longwall mining 
systems). This i s a rece t phenomenon, and i t f u r t h e r enhances 
the competitiveness of Co orado/Utah coal w i t h PRB coal. WCTL 
Comments, Malhotra V.S., at 28-29. 
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t h i s coal have been reduced i n the recent past, has had a d i r e c t 

and p o s i t i v e influence on delivered costs f o r a l l western coals 

-- including sub-bituminous (PRB) coal. 

In the f i n a l analysis, i t i s i n s t r u c t i v e to contrast 

the witnesses who have asserted that Colorado/Utah coal does not 

compete w i t h PRB coal w i t h the witnesses who say the t- o coals do 

compete wit h each other. On the non-competitive side are two i n -

house coal marketing witnesses for UP an SP, and two outside 

consultants none of whom are a c t u a l l y involved i n the buying 

or s e l l i n g cf coal. On the other side are the actual coal users, 

represented by the numerous e l e c t r i c u t i l i t i e s who e i t h e r are 

p a r t i c i p a t i n g a c t i v e l y i n t h i s proceeding i n opposition t o the 

merger, or who have recently used (or a c t i v e l y considered using) 

both Colorado/Utah and PRB co a l . " Which category i s the more 

believable? 

F i n a l l y , Applicants' witnesses contend t h a t , i n s p i t e 

of the inherent cost (and revenue) advantages t h a t a merged UP/SP 

w i l l gain by tr a n s p o r t i n g PRB coal i n preference to Colorado/Utah 

coal, UP w i l l aggressively market i t s Colorado/Utah coal 

t r a n s p o r t a t i o n service a f t e r the merger i n order to j.ncreese t h i s 

commodity's volume. This claim i s simply not c r e d i b l e . 

Economics w i l l c o n t r o l the decision, and i n t h i s case, economics 

I 

" Seventeen u t i l i t i e s i n the l a t t e r category are 
i d e n t i f i e d , and discussed, i n Mr. Malhotra's V e r i f i e d Statement 
on behalf of WCTL. WCTL Comments, Malhotra V.S,, at 15-23. As 
President of Coal Network, I n c , Mr, Malhotra himself i s involved 
on a d a i l y basis i n the purchase of a v a r i e t y of coals from 
a i f f e r e n t sources on behalf of numerous e l e c t r i c u t i l i t i e s . 
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c l e a r l y favor PRB o r i g i n s over Colorado/Utah o r i g i n s . See WCTL 

Comments, at 20-23. Both Messrs, Malhotra and Weishaar have 

t e s t i f i e d t h a t a merged UP/SP can maximize both i t s revenues and 

i t s p r o f i t s by hauling more PRB coal rnd less Colorado/Utah coal. 

WCTL Comments, Malhotra V.S., at 26-27; Weishaar V.S,, at 20-23, 

Simply put, i f UP/SP controls t r a n s p o r t a t i o n from 

Colorado/Utah o r i g i n s i n addition to PRB o r i g i n s , UP/SP w i l l make 

the r a t i o n a l economic choice to maximize i t s return -- and i t 

w i l l have the a b i l i t y to manipulate r a i l rates i n order to make 

one coal source more competitive than the o t h e r . A n indepen

dent SP c l e a r l y has an incentive to promote i t s own coal o r i g i n s , 

which are l i m i t e d to Colorado/Utah mines. SP thus serves as a 

check, or cap, on the p r i c i n g of PRB coal by both UP and BNSF. 

I f SP i s eliminated as an independent o r i g i n a t o r of coal from the 

largest western coal-producing region outside the PRB, UP and 

BNSF w i l l have unprecedented opport m i t i e s to engage i n a n t i 

competitive duopoly p r i c i n g behavior. 

An example from Mr, Nock's V e r i f i e d Statement i n 
Applicants' Rebuttal demonstrates t h i s f a c t . Table 4 on page 25 
of Mr. Nock's testimony shows t h a t , using representative minehead 
prices, the same r a i l rate produces a delivered cost of 
107<i/MMBTU f o r Cclorado/Utah coal, but only 97e/MMBTU f o r PRB 
coal. However, i f a delivered cost of 1076 i s s u f f i c i e n t to 
induce a u t i l i t y t o switch to western low-sulfur coal (whether 
bituminous o i sub-bituminous), UP could raise i t s PRB r a i l rate 
by $1,50 per ton and t h i s would s t i l l produce a lower delivered 
cost (lOee/MMBTU) than that f o r Colorado/Utah coal, (Of course, 
t h i s example assu.'nes both coals can be burned by the u t i l i t y 
without b o i l e r m odifications, and that r a i l competition f o r the 
movement of the PRB coal would not prevent UP from ra^" sing i t s 
PRB r a t e . Both of these assumptions are c l e a r l y valxd i n 
numerous s i t u ^ i o n s ) . 
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c. The Proposed Merger W i l l Exacerbate 
Existing Service Problems In The Central 
Corridor, 

WCTL has previously expressed i t s concerns regarding 

the l i k e l y f u r t h e r decline i n the q u a l i t y of r a i l service over 

UP's Central Corridor i f the UP/SP merger i s approved. See WCTL 

Comments, at 24-26. Under the governing s t a t u t e , the very f i r s t 

of the factors that the Board must consider i n determining a 

proposed merger's consistency with the public i n t e r e s t i s tne 

e f f e c t of the merger on the adequacy of tr a n s p o r t a t i o n to the 

public. See Lamoille ^^alley R.R, Co, v, I . C C . 711 F. 2d 2S5 

(D.C, C i r , 1983 ) , 

Serious service problems presently e x i s t w i t h respect 

to PRB coal t r a f f i c o r i g i n ated by UP, These problems stem from 

inadequate track capacity to handle the growth i n PRB coal 

t r a f f i c over the past decade,, and they have been exacerbated by 

UP's acknowledged i n a b i l i t y to assimilate CNW i n a ti m e l y manner 

fo l l o w i n g i t s a c q u i s i t i o n of that c a r r i e r over a year ago. See 

WCTL Comments, Weishaar V.S,, at 25-26; Lyman V.S., at 8, 13. 

While t h i UP/CNW merger was approved amidst promises of b e t t e r 

service and benefits to the shipping p u b l i c , see UP/CNW, supra, 

at 67-68, i n f a c t , service deteriorated badly, WCTL Comments, 

Lyman V,S,, at 11,^' The UP/CNW merger, i n a n u t s h e l l , has been 

a service d i s a s t e r . 

) 

.J' 

Cf, WCTL Comments, at 26, c i t i n g , Weirhaar V,r3,, at 26 
(s t a t i n g t h a t UP's service nrcblems caused UP to revise i t s SPRB 
coal tonnage p r o j e c t i o n - f o r 1395 several times throughout the 
year, wit h actual 1995 tonnage r e f l e c t i n g a su b s t a n t i a l decrease 
from i t s mid-year p r o j e c t i o n ) . 
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These UP service problems are l i k e . y co get worse i f UP 

acquires SP, For example, WCTL's witness Lyman, a ^'ormer chief 

t r a n s p o r t a t i o n o f f i c e r of Santa Fe, t e s t i f i e s concerning the 

increase i n t r a f f i c congestion along the UP's Central Corridor 

that would re.'sult from the merger, Mr, Lyman explains: 

,,, [F]ollowing a merger of UP and SP[,] 
t r a f f i c over the UP [C]entra; [ C ] o r r i d o r 
l i n e s w i l l increase s i g n i f i c a n t l y from the 
levels assumed i n the Operating Plan, Par
t i c u l a r l y given that coal t r a f f i c i s assigned 
no greater p r i o r i t y than other t r a f f i c ai . i . , 
indeed, usually gives way to time-sensitive 
intermodal t r a f f i c , the increased t r a f f i c 
i n e v i t a b l y w i l l lead to higher cycle times 
f o r coal shippers. In t h e i r Operating Plan 
. . . Applicants are projectir.7 t r a n s i t times 
to Midwestern destinations from Uinta Basin 
and PRB o r i g i n s s i g n i f i c a n t l y lower than 
those recently experienced by coal shippers 
... I come to the opposite conclusion: ab
sent expanded capacity, UP/SP t r a n s i t times 
f o r coal moving on the [C]e n t r a l [ C ] o r r i d o r 
are more l i k e l y to get worse than b e t t e r . .,, 

WCTL Comments, Lyman V,S,, at 15-16, Accordingly, Mr, Lyman 

concludes t h a t " i f the UP SP merger i s effected i n the manner 

planned, coal shippers who depend upon service v i a the [ C ] e n t r a l 

[ C ] o r r i d o r w i l l see t i e q u a l i t y of that service d e t e r i o r a t e , 

p a r t i c u l a r l y w i t h respect to u n i t t r a i n cycle times," I d , at 4. 

As WCTL witness Weishaar notes, SP i s a much larger 

ca.\-rier than CNW was, and Applicants' Operating Plan indicates 

that numerous changes are planned with respect to the ro u t i n g and 

manner of ope:-ition of several d i f f e r e n t categories of t r a f f i c , 

i n c l u d i n g coal, ir.termodal, automotive and manifest t r a f f i c . 

WCTL Comments, Weishaar V.S., at 27; Lyman V.S., at 5-6. Much of 

SP's o r i g i n a t e d coal t r a f f i c moving to the midwest w i l l be 
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s h i f t e d to UP's Central Corridor main l i n e v i a North P l a t t e , 

Nebraska, thus adding to the congestion on the p r i n c i p a l l i n e 

used by UP i n transporting PRB coal t r a f f i c . 

In a d d i t i o n to e x i s t i n g service problems, UP/SP are 

unprepared f o r fu t u r e t r a f f i c growth i n the Central Corridor. 

Their Operating Plan i s predicated on 1994 t r a f f i c voltmes. 

However, SP expects near-term growth i n i t s o r i g i n a t e d coal 

t r a f f i c of at least f i v e t r a i n s per day, and U^ forecasts growth 

i n ics PRB coal t r a f f i c of 16 t r a i n s per day over the 1994 l e v e l 

by the end of 1997, as well as growth i n other commodities. WCTL 

Comments, Lyman V.S., at 9-10. 

Applicants' response to WCTL's service concerns 

consists of vague statements, p r i m a r i l y by witness King, to the 

e f f e c t t h a t UP's current service should improve due to 

investments i n a d d i t i o n a l coal-related capacity, reductions i n 

switching of other t r a f f i c at yards such as North P l a t t e , et 

cetera• Rebuttal, King R.V.S,, at 43-47. Moreover, Mr. King 

does not in d i c a t e t h a t UP i s prepared to handl'; f u t u r e t r a f f i c 

growth, and his statements concerning UP's f u t u r e plans to add 

coal capacity (which could take years) are not binding 

commitments. 

A f u r t h e r concern re l a t e d to service involves SP-

or i g i n a t e d coal from Colorado/Utah. SP pret-ently ha two routes 

from central/wrstern Colorado and Utah over the Continental 

Divide to points east of the "Front Range": the l i n e from 

Dotsero, Colorado to Denver v i a the Moffat Tunnel, and the l i n e 
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from Dotsero to Pueblo via the Tennessee Pass.^° SP-originated 

coal t r a f f i c destined f o r points east (and south) of Colorado 

presently moves over the Tennessee Pass l i n e -- but UP plans to 

abandon t h i s l i n e a f t e r the merger, and s h i f t a l l of the coal 

t r a f f i c t hat presently uses t h i s l i n e to the Moffat Tunnel l i n e . 

This w i l l add to congestion on the Moffat Tunnel l i n e (as w e l l as 

on UP's main l i n e across cen t r a l Nebraska via North P l a t t e ) , 

which w i l l exacerbate service problems already being experienced 

by ccal shippers on that l i n e . 

Applicants argue that the Tennessee Pass l i n e i s a 

d i f f i c u l t lin-? to operate because of heavy grades. However, i t 

has been used successfully f o r many years by SP and by i t s 

predecessor, the Denver fit Ric Grande Western ("DRGW"), and at a 

minimum, represents an alte r n a t e route that can be used i f 

congestion or service problems occur on the Moffat Tunnel l i n e , 

WCTL notes that Montana Rail Link, which has f i l e d a Responsive 

App l i c a t i o n seeking to acquire a l l of the former DRGW li n e s i n 

Colorado and Utah, has represented that i t would continue to 

operate over the Tennessee Pass l i n e i f i t s a p p l i c a t i o n i s 

granted, WCTL believes t h i s a l t e r n a t i v e i s preferable to 

abandoniaent of t h i s important l i n e . 

°̂ These two l i n e s are connected on the east by SP's so-
ca l l e d "Front Range" l i n e , which extends between Denver and 
Pueblo. 
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2. The Merger Offers No Benefits To Western Coal 
Shippt'irs , 

Applicants argue that the "public i n t e r e s t " standard i s 

met i n t h i s case because the merger w i l l produce cost savings 

tha t w i l l " l a r g e l y " be passed on to shippers. Rebuttal, 

Narrative, at 3-4. However, any cost savings that Applicants may 

experience as a r e s u l t of the merger would be n e f i t the public 

served by Applicants only i f those cost savings are passed along 

to the public i n the form of lower rates. Despite Applicants' 

r h e t o r i c that " e f f i c i e n c y savings are l a r g e l y passed on to 

shippers," see i d . at 4, Neither the Railroad Merger Application 

nor Applicants' Rebuttal f i l i n g contains representations that any 

of the purported merger-generated cost savings would a c t u a l l y 

flow through to coal shippers i n the form o^ rate reductions, 

In f a c t , the opposite can be expected to occur. 

As explained by WCTL's witness Borts: 

... While the Merger Application speaks of 
cost savings, there i s l i t t l e i n d i c a t i o n t h a t 
western coal t r a f f i c w i l l experience cost 

Applicants' witness Whitehurst's testimony includes an 
analysis suggesting t h a t f o r Class I Railroads generally, approxi
mately f i f t y percent (50%) of r a i l r o a d p r o d u c t i v i t y gains have 
been passed through to shippers i n the period 1983-1994. Mr. 
Whitehurst's analysis i s seriously flawed because i t f a i l s to 
hold the mix of t r a f f i o constant, and i t does not f a c t o r out 
i n f l a t i o n , w i t h the r e s u l t a n t e f f e c t of overstating the gains 
passfc:d through to shippers. Referring, f o r example, to l i n e 1 of 
Mr. Whitehurst's Table 6 (Rebuttal, Whitehurst R.V.S., at 19), 
63.28% of p r o d u c t i v i t y improvements are shown as being passed 
through to shippers f o r the period 1983-1994. Mr. Whitehurst's 
workpapers show that t h i s i s based on a reduction i n expenses of 
19.5% and a reduction i n revenues of 12.4%. However, when 
i n f l a t i o n i s taken i n t o account, the reduction i n expenses i s 
a c t u a l l y 41.6%, so the percent passed through i s only 29.8% 
(12.4% ^ 41.6%). See HC123-100008. 

- 23 -



reductions, or that cost savings, i f 
achieved, w i l l be passed on to coal shippers 
i n the form of lower f r e i g h t rates, 

Indeed, the reduction i n the number of 
major r a i l c a r r i e r s i n the West poses a very 
serious t h r e a t of higher f r e i g h t rates on 
coal, because of the increased market power 
the remaining railroads w i l l enjoy. The 
merger of Union Pacific and Southern P a c i f i c 
w i l l increase concentration i n the western 
coal t r a n s p o r t a t i o n market, and decrease the 
competitive coal transportation a l t e r n a t i v e s 
available to western coal shippers. Such 
increases i n concentration and decreases i n 
competition are bound to lead to higher 
f r e i g h t rates f o r ccal shippers. Except i n 
s i t u a t i o n s where strong competition e x i s t s , 
the bulk of any cost savings associated w i t h 
the merger w i l l be kept by the r a i l r o a d s , 

WCTL Comments, Borts V,S., at 2-3. 

Applicants f u r t h e r state that coal shippers w i l l 

b e n e f i t from " s i n g l e - l i n e operations and marketing," Rebuttal, 

Narrative, at 221, However, the claimed benefits from s i n g l e -

l i n e service are l a r g e l y i l l u s o r y with regard to coal u n i t t r a i n 

t r a f f i c . Unit t r a i n coal service i s already extremely e f f i c i e n t 

whether i t i s s i n g l e - l i n e or j o i . i t - l i n e . As Applicants' witness 

Sharp acknowledged i n his deposition, because u n i t t r a i n coal 

t r a f f i c i s already h i g h l y e f f i c i e n t , i t w i l l not stand t o b e n e f i t 

s i g n i f i c a n t l y frou. claimed s i n g l e - l i n e e f f i c i e n c i e s . See Sharp 

Dep. Tr,, at 27-29 (dated Feljuary 13, 1996)." 

" As required by the Board, relevant deposition 
t r a n s c r i p t excerpts c i t e d herein are attached hereto i n the 
Appendix, 
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C, SP Is And W i l l Continue To Be A Viable Railroad, 

While Applicants "cry the blues" about SP's al l e g e d l y 

desperate f i - a n c i a l s t r a i t s , the fact remains t h a t SP i s i n no 

danger of f o l d i n g . The to u t i n g of SP's d i r e circumstances 

appears to be no more than a fallback p o s i t i o n which SP w i l l i n g l y 

adopts, at i t s convenience, i n merger proceedings. See Sfnta 

Fe/SP. 2 I,C.C. 2d 709 (.\986), WCTL, and ics witnesses o_owley 

and Weishaar- have addressed the weaknesses o i Applicants' 

arguments i n t h i s regard, see WCTL Comments, at 36-37, and l i k e 

the Department ot .""ustice," WCTL believes th.^t p r e d i c t i o n s of 

SP's imminent demise are g r e a t l y exaggerated,^" 

The applicants i n Santa Fe/SP argued t h a t SP was a 

f a i l i n g f i r i r , but the ICC rejected t h i s argument i n uarni..y down 

that merger. Since Santa Fe/SP, SP has continued to operate, has 

undertaken numerous cap t a l improvements, and has been an 

e f f e c t i v e competitor -- a.5 e- Idenced by i t s t r a f f i c growth 

( p a r t i c u l a r l y i n coal) during recent years. 

An i n t e r e s t i n g analogy to SP'3 present claims of 

precarious f i n a n c i a l status i s presented by CNW, During the 

1960's and 19 70's, CNW was regarded as a marginal c a r r i e r , and 

DOJ's witness Eileen Zimmer concludes ( i ) t h a t "SP i : , 
l i k e l y to survive f o r the foreseeable f u t u r e and w i l l remain a 
s i g n i f i c a n t competitor;' ( i i ) that "[a]bsent a merger w i t h UP, SP 
is l i k e l y t o h='vp other f-ources of funding a v a i l a b l e f o r 
a d d i t i o n a l capj-tal expenditures;" and ( i i i ) t h a t "SP has not 
explored a l t e r n a t i v e s to the proposed transaction t h a t are 
available t o i t , i n cluding a sale of i t s e l f i n whole or i n p a r t . 
SP's r a i l .ssets would net l i k e l y e x i t the r a i l market." 
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u n l i k e l y to survive.'^ I t was surrounded by intramodal 

competitors, had short average length of haul, and suffered 

from a poor physical plant compared w i t h larger western c a r r i e r s . 

See, e.g., Chicago and North Western Transportation Company --

Abandonment Exemption between Stanwood and Tipton, Iowa, 34 8 

I.C.C. 708, 713 (1976)(noting that CNW was a f i n a n c i a l l y marginal 

r a i l r o a d ) ; Chicago and North We&tern Transportation Company — 

Abandonment between I r v i n g t o n and Bennington. Nebraska. 348 

I.CC. 445, 451 (1976), Yet i t d i d survive — and even t h r i v e , 

by obtaining accczz to the PRB and marketing i t s service 

aggressively -- u n t i l i t s merger l a s t year wi'bh UP. 

^ SP's claims of f i n a n c i a l woe i n t h i s proceeding are no 

j more v a l i d today than they were at the time of the Santa Fe/SP 

' merger proceeding. T.ie ICC rejected such arguments i n Santa 

Fe/SP, and the Board should rej« --t them here as well.'' 

D. '̂ he BNSF Settlement Agreement And The CMA Settlement 
Agree.ment Do Not Protect The Rights Or In t e r e s t s Of 

I Western Coal Shippers, 

As evidenced by the BNSF Settlement Agreement and the 

Chemical Manufacturers Association ("CMA") Settlement Agreement, 

Applicants have acknowledged that the proposed merger i s a n t i -

*̂ Applicants' witness Barber acknowledged t h a t CNW was 
not as strong during the ISZO's and 1970's as i t would l a t e r 
become when i t entered the PRB coal business. See Barber Dep, 
Tr,, at 139-44 (dated January 24, 1996). 

1 " Even i f these arguments were correct, i t i s obvious, 
from the many requests f o r d i v e s t i t u r e conditions f i l e d i n t h i s 
proceeding by various other r a i l r o a d s , that w i l l i n g buyers e x i s t 

j f o r many parts of the SP, I t s essential services c l e a r l y w i l l ba 
continued regardless of whether i t merges wit h UP. 
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competitive i n several respects. These agreements, however, do 

not address many of WCTL's con-:erns, as- explained below. 

1. The Trackage Rights Compensation 
Established In The BNSF Settlement 
Agreemenc Should Be Modified To Protect 
Competition. 

WCTL, through i t s witness Crowley, has demonstrated 

that the trackage r i g h t s fee under the BNSF Settlement Agreement 

i s set at a l e v e l that w i l l prevent BNSF from e f f e c t i v e l y 

ccmpeting f o r t r a f f i c on the trackage r i g h t o l i n e s . See WCTL 

Comments, at 26-32. As Mr, Crowley explain.^, the fee f o r u n i t 

t r a i n coal t r a f f i c , as set by the BNSF Settlement Agreement, 

allows .z^pplicants to recover f a r more than t ri ^ . "below-the-

wheel" costs. As a r e s u l t , BNSF w i l l c l e a r l y not be able t o 

compete on equal terms f o r t r a f f i c covered by the Settlement 

Agreement, and the anti-competitive e f f e c t s of lne merger w i l l 

not be a l l e v i a t e d . WCTL has submitted evidence which shows tha t 

i n order to place BNSF on equal f o o t i n g w i t h the merged UP/SP, 

the fee should be set at 1.48 m i l l s per gross ton-mile. WCTL 

Comments, Crowley V.S., at 22, A fee at t h i s l e v e l would o f f s e t 

the below-the-wheel costs ( i n c l u d i n g a re t u r n on investment) that 

UP/SP would incur for coal t r a f f i c moving over the trackage 

r i g h t s l i n e s . Mr. Crowley t e s t i f i e d that he believes even t h i s 

fee l e v e l i s high based upon his exter.sive experience i n 

analyzing costs f o r u n i t t r a i n coal movements. 

M:-, Crowley also calculated a trackage r i g h t s fee based 

on the f a i r market value of SP road property investment (derived 
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from UP's a c q u i s i t i o n cost f o r SP) of 1,8 m i l l s per gross ton-

mile which WCTL proposed as an a l t e r n a t i v e should the Board 

i n s i s t on a f a i r market value approach f o r c a l c u l a t i n g i n t e r e s t 

r e n t a l . See i d . at 29-32. 

Applicants' witnesses Whitehurst, Rebensdorf, and 

Kauders attack various aspects of Mr. Crowley's analysis. 

However, rather than d i s c r e d i t i n g WCTL's p o s i t i o n . Applicants' 

r e b u t t a l testimony confirms the excessive l e v e l of the 

compensation. 

As the ICC explained i n BN/Santa Fe; 

The reason f o r imposing trackage r i g h t s 
as a condition to a merger i s to preserve 
e f f e c t i v e competition i n markets; t h a t would 
otherwise experience a reductior i n competi
t i o n . As we have stated i n cases i n v o l v i n g 
disputes about compensation for trackage 
r i g h t s imposed i n mergers, tiie tenant must be 
put on an equal fo o t i n g with the landlord. 

BN/Santa Fe. supra, Decision No. 38, at 9C. 

In his testimony. Applicants' witness Whitehurst 

recognizes t h a t both SP's and UP's below-the-wheel v a r i a b l e costs 

are s u b s t a n t i a l l y lower than the 3,0 m i l l s per gross ton-mile 

trackage r i g h t s fee i n the Settlement Agreement. Mr, Whitehurst 

calculates SP's below-the-wheel costs at 1,701 m i l l s per gross 

ton-mile (Rebuttal, Whitehurst R,V.S,, at 5, '^able 1, l i n e 2, 

c o l , 2) and thr- UP's below-the-wheel costs at 1.109 m i l l s per 

gross ton-mile ( i d . at 22, Table 9, l i n e 2, c o l . 2). Ihese 

fig u r e s are generally consistent w i t h , but lower than, the below-

t>- wheel costs f o r SP and UP calculated by Mr, Crowley, WCTL 

Comments, Crowley V,S,, Exhibit TDC-10 (SP costs = 1.743 m i l l s 
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per GTM (linf= 19, c o l . 4 -r l i n e 22, c o l . 5) and UP costs = 1.128 

m i l l s per GTM ( l i n e 19, c o l . 3 ̂  l i n e 22, c o l . 5 ) ) . 

Mr. Whitehurst also shows that BNSF's below-the-wheel 

costs are only 1.495 m i l l s per gross ton-mile or approximately 

one-half of the 3.0 m i l l trackage r i g h t s fee under the Settlement 

AgreeiViCrc. Rebuttal, Whitehurst R.V.S., at 5, Table 1, l i n e 2, 

c o l . 3. Thus, the 3.0 m i i i trackage r i g h t s fee i s v a s t l y higher 

than the below-the-wheel costs f o r any of the three r a i l r o a d s i n 

question. 

Mr. Whitehurst does not dispute t h a t i t i s proper to 

compare these below-the-wheel variable costs i n evaluating 

whether BNSF would be able to compete e f f e c t i v e l y f o r t r a f f i c 

under the .'ettlement Agreement. However, he suggests that BNSF's 

substantial cost disadvantage f o r below-the-wheel costs (3.0 

m i l l s versus SP's 1.701 m i l l s ) 11' more than o f f s e t by BNSF's cost 

advantage over SP on "above the r a i l " v a r i a b l e costs. As a 

r e s u l t , he concludes that BNSF's variable costs would be essen

t i a l l y the same as SP's 1994 variable costs. Mr. Whitehurst's 

analysis i s de<^ply flawed both i n terms of his data and his 

theory. 

As to data, Mr. Whitehurst i s not comparing apples t o 

apples f o r BNSF and SP (or UP). For SP and UP, Mr. Whitehurst 

uses 1994 system average URCS costs. However, f o r BNSF, Mr. 

Whitehurst doctors the system average URCS costs i n a manner that 

reduces the 1994 u n i t costs f o r BN and Santa Fe. Mr. Whitehurst 

has reduced BNSF's costs f o r the operating savings projected i n 
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Finance Docket No. 32549, BN/Santa Fe, supra, I t appears th a t he 

has done t h i s both by reducing costs and increasing volumes, 

producing a "double whammy" e f f e c t on u n i t costs. Rebuttal, 

Whitehurst R.V.S, at 3. The projections of savings i n the merger 

case are j u s t that -- projections. The adjustments mad' J 

Whitehurst to BN and Santa Fe h i s t o r i c a l costs are • -̂  oopic 

p r i a t e and his BNSF costs are accordingly understated. 

Even i f i t were proper to r e l y upon the estinates o' 

cost savings and t r a f f i c volume gains that might be achieved due 

to the BN/Santa Fe merger f o r purposes of Mr. Whitehurst's 

nnalysis of whether BNSF would be able to compete e f f e c t i v e l y 

w i t h UP/SP, i t would also be necessary to adjust UP and SP's 

h i s t o r i c a l costs i n a l i k e manner. Without such adjustments, 

there i s no basis f o r a v a l i d comparison. 

The best t h a t can be said for the Applicants, based on 

the cost analysis presented by Mr. Whitehurst, i s t h a t the 

trackage r i g h t s fee under the Settlement Agreement i s set at a 

le v e l that would completely o f f s e t BNSF's superior cost structure 

(including the synergies of the BN/Sa-.-a Fe merger) and only 

allow BNSF to "compete" v i t h UP/SP at a cost l e v e l equal to SP's 

1994 costs. In other worcs, a l l of Applicants' r h e t o r i c about 

the benefits shippers would enjoy because BNSF i s the leanest, 

meanest, most cost e f f i c i e n t cc.npetitor a v a i l a b l e i s u t t e r 

nonsense because the trackage r i g h t s fee has been set at such a 

r i d i c u l o u s l y high l e v e l that even a f t e r the BN/Santa Fe merger-

generated cost savings are taken i n t o account, BNSF's cost 
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less than 20v per car-mile as Mr, Crowley noted, but 7 of those 

12 should not be considered comparable to the Settlement 

Agreement, p r i m a r i l y because they do not involve overhead 

trackage r i g h t s . Despite Mr. Rebensdorf's attempts to provide 

r a t i o n d l e j as to why seven of the agreements he chose to ignore 

should not be viewed as "comparable" to the Settlement Agreement, 

the true f a c t i s that none of the trackage r i g h t s agreements are 

r e a l l y comparable. The avowed purpose of the Settlement 

Agreement i s t o make BNSF an e f f e c t i v e competitor against UP/SP 

on the covered l i n e s . Railroads enter i n t o trackage r i g h t s 

agreements i n the normal course f o r numerous reasons that vary 

widely depending upon s p e c i f i c f a c t u a l circumstances . I t i s safe 

to say that no non-merger rel a t e d agreements are designed by the 

par t i c i p a n t s t o s a t i s f y the same goal as th a t t o be served by the 

Settle.ment Agreement, or involve anything remotely approaching 

i t s scope i n terms of miles of track covered. 

i n any event, the aim of Mr. Crowley's analysis was to 

show that Applicants are i n possession of, and are party t o , 

several trackage r i g h t s agreements which set compensation levels 

lower than the ranga which Mr, Rebensdorf declared t o be 

reasonable and which Mr. Rebensdorf chose to ignore i n his 

analysis. Mr, Crowley i s c l e a r l y correct i n th a t regard. While 

Mr. Rebensdorf quibbles with the comparabjlity of some of the 

i d e n t i f i e d agreements, the f a c t remains tha t even Mr, Rebensdorf 

must acknowledge that there are at least f i v e e x i s t i n g agreements 

which are comparable to the BNSF Settlement Agreement and which 
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have fees lower than 20<i per car mile (Mr. Rebensdorf's lower fee 

l i m i t ) , Mr, Rebensdorf's analysis cannot, therefore, be viewed 

as comprehensive and credible. 

Mr. Rebensdorf also c r i t i c i z e s Mr, Crowley as to the 

manner i n which he calculated trackage r i g h t s compensation f o r 

several UP/SP agreements where compensation i s based on costs. 

The t h r u s t of t h i s c r i t i c i s m i s that Mr, Crowley should have used 

actual b i l l i n g s or made calculations based on the t r a f f i c using 

the f a c i l i t i e s . In f a c t , however, Mr, Crowley requested, but was 

refused, a c t u a l b i l l i n g s . See WCTL's F i r s t Set of Interroga

t o r i e s and Document Production Requests to Applicants (dated 

December 18, 1995), at Interrogatory No. 18 and Document 

Production Request No. 14 (Applicants' response consisted of 

producing c e r t a i n trackage r i g h t s agreements; however, no b i l l i n g 

or compensation documentation was included i n the response). The 

most notable aspect of Mr, Rebensdorf's testimony on t h i s subject 

i s that although Mr, Rebensdorf goes on at length about the terms 

of the i n d i v i d u a l trackage r i g h t s agreements involved, he does 

not provide the actual b i l l i n g data which he c l e a r l y has access 

to -- despite his c r i t i c i s m of Mr, Crowley on t h i s ground. 

Applicants' witness Kauders also responds to Mr. 

Crowley's testimony. He argues that Mr, Crowley i s wrong i n 

asserting t h a t BNSF can only be placed on equal f o o t i n g w i t h 

UP/SP i f trackage r i g h t s compensation i s based on variable below-

the-wheel costs and that Mr, Crowley's a l t e r n a t i v e f a i r market 

value based trackage r i g h t s fee i s flawed i n several respects. 
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As to reliance on variable below-the-wheei costs, WCTL recognizes 

t h a t the ICC has rejected t h i s approach i n the past, but submits 

t h a t the issue should be re-examined i n view of the magnitude of 

the trackage r i g h t s involved i n t h i s proceeding (covering nearly 

4,000 miles of UP and SP l i n e s ) . Very simply, to accomplish a 

l e v e l playing f i e l d , UP/SP should only recover i t s costs 

associated w i t h BNSF's use of i t s l i n e s . T h o s e costs should 

include an alloca t e d share of actual maintenance and dispatching 

expense and a ret u r n at the current cost of c a p i t a l on o r i g i n a l 

investment cost less depreciation. This i s the manner i n which 

UP/SP'.s below-the-wheel costs are determined Yor t r a f f i c t h a t 

UP/SP moves over the l i n e s , WCTL Comments, Crowley V.S., at 21-

23 . 

I t i s appropriate to include only the va r i a b l e p o r t i o n 

of road property accounts i n c a l c u l a t i n g such costs. Only the 

variable p o r t i o n i s consumed by the movement of t r a f f i c over the 

l i n e . By d e f i n i t i o n , the f i x e d costs do not change with the 

volume of t r a f f i c and cannot properiy be allocated to i n d i v i d u a l 

u n i t s of t r a f f i c . I d , at 29, n,21. 

Mr. Kauders also c r i t i c i z e s the manner i n which Mr, 

Crowley calculated a f a i r market value based trackage r i g h t s fee. 

Rebuttal, Kauders R,V,S,, at 53-70, His p r i n c i p a l points are 

tn a t there i s no sales price f o r UP that can be used to e s t a b l i s h 

a f a i r market value f o r the UP system, and that the i n t e r e s t rate 

" Applicants' witness Whitehurst's analysis recognizes 
the appropriateness of using v a r i a b l e costs i n evaluating a b i l i t y 
t o compete, and thus supports t h i s approach. 
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used should be pre-tax rather than a f t e r - t a v . As to UP's f a i r 

market value, WCTL explained that there was no av a i l a b l e data to 

support a UP f a i r mar/et value and suggested f at the SP-derived 

f i g u r e of 1.8 m i l l s per gross ton-mile be used u n t i l such time as 

UP might present evidence as to i t s actual costs and the f a i r 

market value of the involved l i n e s . ̂® Mr. Kauders does not 

respond wi t h a c a l c u l a t i o n , based on the necessary UP data, t h a t 

develops a f a i r market valuation f o r the UP l i n e s . He does not 

provide net investment, annual depreciation expense, or t r a f f i c 

volumes f o r the li n e s i n question, or the UP's e f f e c t i v e tax 

ra t e . Rather, he presents annuity method and^replacement cost 

new less depreciation method cal c u l a t i o n s , neither of which are 

r e f l e c t i v e of current f a i r market value," as the ludicrous 

numbers which Mr. Kauders produces demonstrate.^" 

With regard to the use of an a f t e r - t a x cost of c a p i t a l , 

as r e f l e c t e d i n Mr. Crowley's testimony, t h i s i s consistent w i t h 

the 1991 trackage r i g h t s agreement between UP and SP f o r t r a c k 

A 

*̂  As Mr. Crowley explained, he was unable to develop a 
f a i r market valuation f o r the UP l i n e s . E f f o r t s to obtain the 
information f o r only a small portion of the l i n e s through 
discovery were completely f r u s t r a t e d by UP, WCTL Comments, 
Crowley V,S., at 21 n , l l , 31, 

" What they most r e f l e c t i s the performance of the 
indices upon which Mr. Kauders r e l i e s . 

" As WCTL witness Weishaar has t e s t i f i e d , the trade press 
reports coal u n i t t r a i n rates as low as 7,5 m i l l s per revenue 
ton-mile, WCTL Comments, Weishaar V.S., at 30-31, Mr. r.auders 
calculates costs f o r the track alone at "as much as 9,05 m i l l s 
per gross ton-mile," Rebuttal, Kauders R.V,S,, at 54. On a 
revenue ton-mile basis, Mr. Kauders' below-the-wheel costs are 
more than 200% of such coal u n i t t r a i n rates! 
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\ between Alazon and Weso, Nevada. WCTL Comments, Crowley V.S,, at 
\ 

31. 
* * * • 

The trackage r i g h t s compensation under the Settlement 

Agreement i s inh e r e n t l y anti-competitive because i t does not 

track UP/SP's below-the-wheel costs. As a r e s u l t , i t rewards 

UP/SP w i t h monopoly rents f ^ r the many lines covered by the 

Settlement Agreement, and denies BNSF the a b i l i t y t o operate over 

these l i n e s under economic conditions comparable to UP/SP. See 

UP/MP/WP, 366 I.CC. at 590; BN/Santa Fe, supra, Decision No, 38, 

at 90, ^ 

2. The BNSF Settlement Agreement Should 
Be Modified To Protect Shippers With 
Build-Out Options. 

The purpose of the BNSF Settlement Agreement i s to 

preserve the opportunity f o r service from two competing c a r r i e r s 

f o r so-called "two-to-one" shippers who, at present, are served 

by both UP and SP, However, f o r the most p a r t , the BNSF 

Settlement Agreement f a i l s to protect shippers who are presently 

served by UP (or SP) but who, absent the UP/SP merger, could 

b u i l d out to the other merger applicant i n order to obtain two-

c a r r i e r service, 

A few such shippers are accorded "two-to-one" treatment 

i n t h a t BNSF would be able to serve t h e i r f a c i l i t i e s i f b u i l d -

_̂  outs or b u i l d - i n s are constructed. However, the only such 

s i t u a t i o n s involve build-out or b u i l d - i n plans th a t are i n an 

extremely advanced stage. See Peterson Dep. Tr., at 80-81 (dated 
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February 5, 1996); Rebensdorf Dep. Tr., at 320-30 ^dated January 

23, 1996).'^ Thus, a t o t a l of only four b u i l d - o u t / b u i l d - i n 

s i t u a t i o n s aru accorded two-to-one status under the BNSF 

Settlement Agreement, which i s a very l i m i t e d subset of shippers 

-- a l l as determined at Applicants' sole option. Peterson Dep. 

Tr, at 56, 260 (dated May 8, 1996), 

WCTL submits that a l l shippers with p o t e n t i a l b u i l d - i n 

or build-out options should be protected by the BNSF Settlement 

Agreement, The Agreement as i t i s now w r i t t e n i s too narrow, and 

is patently unjust to shippers now served by UP or SP who could 

b u i l d a spur to the other c a r r i e r i n order to^gain r a i l 

competition at t h e i r f a c i l i t i e s . The pro t e c t i o n of a l l shippers 

w i t h p o t e n t i a l build-outs i s also e n t i r e l y consistent w i t h the 

r e l i e f granted i n BN/Santa Fe to cert a i n shippers served by one 

of the proposed merger partners, but with b u i l d - o u t options t o 

the other merger partner (and thus i n a p o s i t i o n s i m i l a r to that 

of acknowledged "two-to-one" shippers). See BN/Santa Fe, supra, 

Decision No. 38, at 37-38, 68, 98 (providing Oklahoma Gas & 

E l e c t r i c Company ["OG&E"] and P h i l l i p s Petroleum Company ["PPC"] 

wit h trackage r i g h t s to points on BN to which these companies 

Mr. Peterson i s the Senior D i r e c t o r - I n t e r l i n e Marketing 
f o r UF and Mr, Rebensdorf i s the Vice Presiden- of Strategic 
Planning f o r UP who was the Applicants' primary representative i n 
the Settlement Agreement negotiations. These two ^.idividuals are 
very knowledgeable about how UP i d e n t i f i e d "two-to-one shippers," 
In t h e i r Rebuttal, Applicants' put a new slant on the "two-to-
one" shipper i d e n t i f i c a t i o n issue — i , e . , Applicants now state 
t h a t i n i d e n t i f y i n g "two-to-one" shippers, they considered 
"whether a b u i l d - i n was fea s i b l e or had had an e f f e c t on rates." 
Rebuttal, Narrative, at 148, Thii? new spin i s contradicted by 
Applicants' own witnesses, however. 
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could build-out to obtain two-carrier, and thus competitive, r a i l 

s e r v i c e ) . 

In BN/Santa Fe, c o n f l i c t i n g clains concerning the 

f ^ a s i b i l . i Ly of a build-out arose, and the ICC resolved the 

c o n f l i c t i n g evidence i n favor of the shipper. The ICC was 

presented w i t h d disagreement between PPC and BN as t o whether a 

.32.5-mile build-out from a PPC r e f i n e r y at Borger, Texas to BN 

va5 feas.Lble, The ICC held f o r PPC as follows: 

We w i l l impose a condition to maintain PPC's 
current competitive s i t u a t i o n as respects rhe 
prospective PNR I i l d - o u t , Thou-.h evidence 
i s c o n f l i c t i n g , . build-out optic^n may be 
fe a s i b l e . I f so, i t would have given PPC 
leverage to negotiate with Santa Fe f o r lower 
rate ;. 

BN/Santa Fe .• supra. Decision No. 38, at 98 (emphasis aaded) . 

As WCTL noted i n i t s Cv^mments, there are sound p o l i c y 

reasons f o r the conclusion reached hy the ICC wi t h respect to 

pre. Disagreeiiients are common Lctween r a i l r o a d s and capti^'^e 

customers as to whether a pe-rticular build-out opportunity i s 

fe a s i b l e , "^f the p' c t i c e were to resolve such disagreements i n 

favor of the r i l r o a d , a c a r r i e r proposing a merger would have a 

strong ir.cenirive to claim that «ny prospective b u i l d - o u t to i t s 

merger partner i s not fea s i b l e . I f doubts as to f e a s i b i l i t y are 

resolved i n favor of the shipper, however, i t s own subsequent 

actions or inactions w i l l determine, i n a ne u t r a l manner ana 

based on market forces, whether the build-cut i s a r e a l i s t i c 

competitive option. 

IJ 
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I t i s wholly inappropriate to place the f e a s i b i l i t y of 

shippers' competitive options at the whim of Applicants. I f the 

Board authorizes p o t e n t i a l ENSF service to a l l UP-captive or SP-

captive shippers near the lines over which BNSF w i l l receive 

trackage r i g h t s under the BNSF Settlement Agreement th a t have 

possible build-cuts (upon actual construction of such build-outs) 

-- and not j u s t the ones that Applicants have deemed feasible — 

each shipper would then have to decide whether or not to procfied 

w i t h construction of the build-out. I f the build-out i s not, i n 

f a c t , f e a s i b l e , i t w i l l not be constructed, BNSt w i l l not gain 

access to the f a c i l i t y , and UP/SP w i l l suffer'no harm as a r e s u l t 

of imposition of the condition, 

WCTL thus urges the Board to require t h a t the BNSF 

7" ^ Settlement Agreement be a^iended to protect a l l shippers who might 

have a build-out opportunity i n the manner described above. This 

w i l l not reduce the public benefits that would otherwise r e s u l t 

from the merger — or increase any shippers' present competitive 

options over those a v a i l a b l e today — because BNSF would not be 

able to serve any such shipper via i t s trackage r i g h t s except via 

the b u i l d - o u t . Thus, i t meets the c r i t e r i a ot p r i o r merger 

decisions f o r granting conditions, as summarized i n BN/Santa Fe, 

supra, Decision No. 38, at 55-56, 

3. The CMA Agreement's A r b i t r a t i o n Remedy 
Should Be Extended T. Non-CMA Members 
With Build-Out Options. 

Applicants' recent settlement agreement w i t h BNSF and 

CMA -- the "CMA Agreement" — contains a provision under which 
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"i CMA members who have f a c i l i t i e s e x c l u s i v e l y served by UP, and who 
I 

seek the r i g h t to b u i l d out from such f a c i l i t i e s to a point on SP 

(or vice versa) to which BNSF w i l l have trackage r i g h t s under the 

BNSF Settlement Agreement i n order to obtain two-carrier service, 

may seek a r b i t r a t i o n of the f e a s i b i l i t y of t h e i r build-out claim 

by the Board." Such a r b i t r a t i o n may be sought w i t h i n one year 

fol l o w i n g consummation of the UP/SP merger, or one year f o l l o w i n g 

the e x p i r a t i o n of a contract covering the t r a f f i c i n issue that 

was i n e f f e c t on the date of the CMA Agreement ( A p r i l 18, 1996). 

The l e g a l standard to be applied by the Board i n any such 

a r b i t r a t i o n i s stated as .follows i n Section l"3 of the CMA 

Agreement: 
... The standard f o r decision as t o whether 
the Shipper s h a l l be e n t i t l e d to r e l i e f s h a l l 

\ be the p r i n c i p l e s with regard to b u i l d - i n s 
,/ a r t i c u l a t e d by the I n t e r s t a t e Commerce Com

mission i n Finance Docket No. 32549, Decision 
served Aug. 23, 199 5, or, i f more favorable 
to the Shipper, any p r i n c i p l e s w i t h regard to 
bu i l d - i n s a r t i c u l a t e d by the STB i n the Con
t r o l Case [Finance Docket No. 32760], 

Although the a r b i t r a t i o n p rovision i s l i m i t e d t o CMA 

members. Applicants have stated t h a t , should the Board " f i n d 

cause to do so," they are prepared to extend t h i s remedy to other 

shippers. Rebuttal, Narrative, at 20, 

As a r t i c u l a t e d by BNSF witness K a l t , the purpose of the 

CMA Agreement's a r b i t r a t i o n provision i s to provide a neutral 

mechanism to resolve di;3putes over whether a shipper w i t h a 

J 

" The CMA Agreement i s appended to Volume 1 of 
Applicants' Rebuttal, The build-out a r b i t r a t i o n p rovision 
appears at Section 13, pages 4-5, of the CMA Agreement. 
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build-out option should be treated as a 2 - t o - l shipper to which 

BNSF has access i n order to preserve competition." Indeed, Dr. 

Kalt believes the a r b i t r a t i o n provision i s consistent both wit h 

the e s s ential purpose of the BNSF Settlement Agreement, and with 

the public i n t e r e s t : 

... In the event of disputes, public p o l i c y 
considerations over the prot e c t i o n of compe
t i t i o n imply that settings which, economical
l y , s a t i s f y the c r i t e r i a of a 2-1 lo c a t i o n 
shoul 1 oe protected with replacement service 
from Bl'/Santa Fe.^' 

The "public p o l i c y considerations" c i t e d by Dr. Kalt 

c l e a r l y mandate that the CMA Agreement's a r b i t r a t i o n remedy be 

extended to cover non-CMA members." Any shipper 'hat i s 

presently served only by UP or SP, and th a t has a build-out 

opportunity to a point on one of the l i n e s over which BNSF w i l l 

receive trackage r i g h t s L^der the BNSF Agreement, i s e n t i t l e d , at 

a minimum, to have i t s claim, f o r r e l i e f decided by an independent 

forum at the appropriate ti.me. 

I f the Board extends the CMA Agreement's a r b i t r a t i o n 

provision t o cover non-CMA members, WCTL submits that the 

a r b i t r a t i o n standard needs fu r t h e r d e f i n i t i o n . Consi<-tent w i t h 

the r e l i e f accorded to PPC i n BN/Santa Fe, supra, a shipper 

See BNSF's Response to Inconsistent and Responsive 
Applications, Response to Comments, et cetera (dated A p r i l 29, 
1996 ) , Kalt V.S., at 8-9. 

34 I d . Kalt V.S., at 9 

" Indeed, ether provisions of the CMA Agreement provide 
f o r amendments to the BNSF Settlement Agreement tha t are of 
general a p p l i c a b i l i t y , and whose benefit thus would extend to 
non-CMA members. 
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i| should be required only to make a reasonable prima f a c i e showing 

of f e a s i b i l i t y i n order to p r e v a i l . Consistent with thd NRTP, 

t h i s w i l l allow market forces to determine the ul t i m a t e extent to 

which coal shippers w i l l b e n efit competitively from t h e i r b u i l d 

out options. 

B. Pro-Competitive Protective Conditions Are Necessary To 
A l l e v i a t e Tho Anti-Competitive Effects Of The Merger. 

I t i s clear that t h i s merger o f f e r s no be n e f i t to coal 

shippers, and instead, raises s u b s t a n t i a l competiti"e concerns. 

Applicants themselvei; recognize the s e v e r i t y of the competitive 

concerns raised i n tha t they have struck deals w i t h several 

d i f f e r e n t p a r t i e s i n order to a l l e v i a t e some of these concerns. 

Despite the extensive opposition to t h i s merger and i t s expected 

anti-competitive e f f e c t s , WCTL recognizes t h a t the Board may f i n d 

t h a t , o v e r a l l , the proposed merger :s i n the public i n t e r e s t , i f 

i t s a n t i - c o m p e t i t i v e e f f e c t s can be ameliorated through a j - j r o -

p r i a t e p r o t e c t i v e conditions. I f the Board does so f i n d , WCTL 

requests t h a t the Board impose c e r t a i n p r o t e c t i v e conditions. 

The r e l i e f t h a t WCTL seeks i s as follows: 

1. D i v e s t i t u r e of SP's li n e s from Provo, Utah, serv
ing coal mines i n Colorado and Utah, through Pueb
l o , Colorado, to Kansas C i t y , Kansas/Missouri, and 
e i t h e r i t s lines from Kansas Cit y through St, 
Louis, Missouri to Chicago, I l l i n o i s , or i t s t r a c 
kage r i g h t s over BNSF from Kansas Cit y to Chicago, 
to an independent r a i l c a r r i e r other than BNSF; 

2. In l i e u of complete d i v e s t i t u r e of the aforemen
tioned Central Corridor l i n e s , a grant of unre
s t r i c t e d trackage r i g h t s i n favor ot an indepen-

) 
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1 
dent r a i l r o a d such as Montana Rail Link,, over 

) these Central Corridor l i n e s ; " 

3. A p r o h i b i t i o n against the i n t e g r a t i o n of UP and SP 
r a i l operations over the Central Corridor u n t i l UP 
cai c e r t i f y to the Board that i t i s i n f u l l com
pliance, f o r a period of twel'.e (12) consecutive 
months, with i t s service commitments under i t s 
r a i l t r ansportation contracts f o r coal transpor-
ta'.ion; 

4. I'he imposition of a trackac,e r i g h t s compensation 
fee for u n i t - t r a i n coal t r a f f i c under the UP/SP-
BNSF September 25, 1995 Settlement Agreement, i n 
the amount of 1.48 m i l l s per gross ton-mile (or, 
i n the a l t e r n a t i v e , 1.8 m i l l s per ton - m i l e ) , i n 
l i e u of the 3,0 m i l l s per gross ton-mile contained 
i n the BNSF Settlement Agreement; and 

5. The inc l u s i o n of shippers with build-out options 
as protected two-to-one shippers under the S e t t l e 
ment Agreement. 

The c o n d i t i o r s requested by WCTL are i n f u l l compliance 

^ wit h Board precedent. As noted above, the Board w i l l impose 

conditions, pursuant to 49 U.S.C § 11344(c), to remedy anti-com

p e t i t i v e e f f e c t s of a proposed merger where: 

... [W]e f i n d that the consolidation may 
produce e f f e c t s harmful to the public 
i n t e r e s t (such as a s i g n i f i c a n t reduction of 
competition i n an affected market), and t h a t 
the conditions w i l l ameliorate or eliminate 
the harmful e f f e c t s w i l l be op e r a t i o n a l l y 
f e a s i b l e , and w i l l jroduce public benefits 
(through reduction or el i m i n a t i o n of the 
possible harm) outweighing any reduction to 
the public benefits produced by the merger. 

BN/Santa Fe, supra, at 55-56, c i t i n g . UP/MP/WP. 366 I.C.C, at 

562-65. 

Montana Ra i l Link hae f i l e d a responsive a p p l i c a t i o n 
which seeks a c q u i s i t i o n of (or trackage r i g h t s over) these, as 
we l l as other, SP l i n e s i n the so-called "Central Corridor." 
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>̂ As discussed i n t h i s B r i e f , the proposed UP/SP 

consolidation w i l l harm the public i n t e r e s t by reducing 

competition .n the vestern coal t r a n s p o r t a t i o n market. The 

conditions requested by WCTL meet the above-quoted standard 

because ( i ) the conditions w i l l "ameliorate" some a n t i 

competitive aspects of the merger f o r western coal shippers 

( s p e c i f i c a l l y , the conditions w i l l ensure t h a t an independent 

c a r r i e r w i l l have the r i g h t to or i g i n a t e Central Corridor coal 

t r a f f i c i f UP and SP merge, that adequacy of service f o r SPRB 

coal t r a f f i c (which i s c u r r e n t l y tenuous) w i l l not be severely 

impacted by e f f o r t s to integrate UP and SP operations over the 

Central Corridor as contemplated by Applicants u n t i l current 

d i f f i c u l t i e s are brought under c o n t r o l ; t h a t , f o r Settlement 

^ Agreement trackage r i g h t s l i n e s , an appropriate trackage r i g h t s 

fee w i l l be levied which allows BNSF to compete on equal f o o t i n g 

w i t h UP/SP; and that shippers with build-out options are treated 

f a i r l y ) ; ( i i ) the conditions are 'operationally f e a s i b l e " ; and 

( i i i ) the conditions w i l l produce p o s i t i v e public benefits i n the 

form of preservation of competition and adequate r a i l service, 

which p o s i t i v e public benefits w i l l not s u b s t a n t i a l l y impact the 

purported p r i v a t e b e n e f i t s which Applicants t o u t i n t h i s merger 

tv 

CONCLUSION 

For the reasons discussed i n t h i s B r i e f , and i n WCTL's 

Comments, the proposed UP/SP merger i s inconsistent w i t h the 
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public i n t e r e s t . I f the Board approves the merger, WCTL 

r e s p e c t f u l l y requests that the Board impose, pursuant t o i t s 

a u t h o r i t y , the p r o t e c t i v e conditions o u t l i n e d above to preserve 

the benefits of western r a i l competition f o r western coal 

shippers, and u l t i m a t e l y , f o r t h e i r ratepayers. 

Respectfully submitted. 
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Sharp Deposition Excerpts 



.<̂ pf»..—,_....... •> 

1 

1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

S -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 • SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 Washington, D.C. 
•4 

12 Tuesday, February 13, 1996 

14 D e p o s i t i o n of RICHARD G. SHARP, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

f o r t h e P a r t i e s i n the a b o v e - e n t i 1 1 e d m a t t e r , 

a 

0 
I 

/ 

16 

17 p u r s u a n t t o agreeme:;t, che witne.=;s b e i n g d u l y 

18 sworn by JAN A. WILLIAMS, RPR, a N o t a r y P u b l i c i n 

19 and f o r t h e D i s t r i c t of Columbia, t a k e n at t h e 

20 o f f i c e s of C o v i n g t o n & B u r l i n g , 1201 P e n n s y l v a n i a 

21 Avenue, N.W., Washington, D.C, 20044, a t 

22 10:05 a.m., Tuesday, February 13, 1996, and t h e 

23 p r o c e e d i n g s b e i n g t a k e n down by Stenotype by JAN 

24 A. WILLIAMS, RPR, and t r a n s c r i b e d under her 

25 d i r e c t i o n . 
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e 
9 

10 

11 

• •) 
12 

13 

" .1.4 

•1 15 

•1 
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16 

il 17 

18 

19 

•' 1 
20 

J 21 

il 22 

J 23 

rl 24 

25 

n a t u r e of t h e s t u d y . I t was b a s i c a l l y an 

a r m ' s - l e n g t h ntudy and r.y focus v.'as on exar.iining 

e x i s t i n g c o a l consumption and c o a l t r a n s p o r t a t i o n 

p a t t e r n s . 

Q. And, i f I were t o ask you t h e same 

s e v e r a l q u e s t i o n s I j u s t asked w i t h r e g a r d uO t h e 

S? buc s u b s t i t u t e d ciie UP, I t a k e i t t n e answers 

wculd be t h e same? 

A. They would be. 

Q. At page 670 o^ your s t a t e m e n t , 

Mr. Sharp. 

MR. LIVINGSTON: I t h i n k t h e r e c o r d 

ought t o show t h a t Mr. Sharp has t h e s t a t e m e n t i n 

f r o n t c f him and i s r e f e r r i n g t o i t . 

MR. LOF"'US: Thank you. 

BY MR. LOFTUS: 

Q. I n d e s c r i b i n g t h e b e n e f i t s of t h e 

p r o p o s a l merger, you s t a r t o f f i n y o u r f i r s t 

s e ntence and d e s c r i b e as a p r i n c i p a l b e n e f i t c f 

the proposed-merger the expansLon of e f f i c i e n t 

s i n g l e - l i n e r o u t i n g . Do you see t h a t , s i r , down 

at t h e b o t t o m c f the page? 

A. Yes. 

Q. You say a p r i n c i p a l b e n e f i t of t h e 

proposed merger i s t h e e x p a n s i o n of e f f i c i e n t , 
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' 1 s i n g l e - l i n e r o u t i n g s t h a t w i l l be made p o s s i b l e 

^ 2 b z ne 9Xr nr.ded network. 

3 A. Yes. 

4 Q. Would you agree t h a t j o i n t - l i n e s e r v i c e 

5 can be e f f i c i e . i t f o r u n i t t r a i n c o a l movements? 

6 A. Yes. 

7 Q. And i t can be c o m p e t i t i v e w i t h 

8 s i n g l e - l i n e c c a l movements? 

9 A. Yes, i t can. There are b a s i c a l l y I 

10 t h i n k two o b s t a c l e s w i t h i n t e r l i n e s e r v i c e . One 

11 i s , i f one of the c a r r i e r s has l i m i t e d 

> 12 p a r t i c i p a t i o n m z movement and doe s n ' t have an 

• 13 i n c e n t i v e because c f t h a t v e r y l i m i t e i 

j • 14 p a r t i c i p a t i o n t o i n v e s t i n t h e movement o r t o 

15 u n d e r t a k e t h e e f f o r t s needed t o p r o v i d e e f f i c i e n t 

l l 16 o p e r a t i o n s and, on t h e o t h e r hand, one c f che 

j j 17 p a r t i e s engaged i n the i n t e r l i n e s e r v i c e have a 

16 c o n f l i c t of i n t e r e s t , f o r example, a re a s o n t o 

'•;] 19 p r e f e r t h e i r own o r i g i n s over t h e o r i g i n s of 

20 anothe r c a r r i e r , i n those i n s t a n c e s i t may be 

LI 21 ve r y d i f f i c u l t t o p u t t o g e t h e r e f f i c i e n t 

I j 22 c c m p e t i t i v e i n t e r l i n e s e r v i c e . 

23 But, i f che c a r r i e r s do n o t have a 

24 c o n f l i c t of i n t e r e s t and b o t h have a s u b s t a n t i a l 

25 degree of p a r t i c i p a t i o n i n t h e i n t e r l i n e 
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movem.ent , I do b d i a v e t h a t e f f i c i e n c i n t e r . L i n e 

. ? e r v i c e i r p c s r i b l e . 

Q. And can be c m p e t i - i v3 wxth s i n g l e - l i n e 

s e r v i ce ? 

A . Y e s . 

Q. Anci, i n f ^ c t , you're f a m i l i a r w i t h t h e 

f a c t c h a t t h e CNW and UP engaged zn a number of 

i n t e r l i n e movements of 'Western c o a l ; i s t h a t 

c o r r e c t ? 

A. Yes. And I t h i r c , i n ''act, p r i o r t o 

the f u l l consriiimat i o n of the Unicn 

P a c i f ic,'Chicag.- Nor t hwe !j t e r n merger, t h e 

mf ements of WRPI and Union P a c i f i c out of t h e 

Powder R i v e r i i ' p e t i t i o n w i t h B u r l i n g t o n 

N o r t h e r n d i d demo n s t r a t e t h a t i n t e r l i n e movements 

can be c e r t a i n l y -.-r many s h i p p e r s c o m p e t i t i v e 

w i t h s i n g l e - l i n e mo.'ements. 

Q. To /our knowledgr- what c o s t s a v i n g s a re 

achieve-d-by c o n v e r t i n g a j o i n t - l i n e u n i u t r a i n 

movemen" , an i n t e r l i n e u n i t t r a i n movement t o a 

s i n g l e - l i n e movement L-y combining t h e two 

p a r t i c i p a n t s i n t c one c a r r i e r ? 

MR. LIVINGSTON: We're -11 t a l k i n g 

about c o a l t r a f f i c , c o a l u n i t t r a i n s ? 

BY .-̂P . LOFTUS: 
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1 w o n d e r f u l book. 

2 MR. EDELMAN: Thank you. I don't have 

3 any f u r t h e r q u e s t i o n t s . 

4 MR. ROACH: Ri c h , I would j u s t l i k e t o 

5 make a st a t e m e n t f o r t h e r e c o r d , and t h a t i s t h a t 

6 f u r t h e r i l l u m i n a t i o n on the i s s u e of where t h e 

7 b e n e f i t s go can be had from. Mr. Pet e r s o n , 

8 p a r t i c u l a r l y on t h e i s s u e of how much of t h e 

9 e f f i c i e n c i e s w i l l o r won't get passed t h r o u g h as 

10 r a t e r e d u c t i o n s and what assumption was made w i t h 

11 r e g a r d t o r a t e changes. 

12 T h i s i s something t h a t seems as chough 

13 a l o t of p a r t i e s have been confused on and I j u s t 

14 want t o make t h a t s t a t e m e n t and you can see what 

15 he has t o say. 

16 MR. EDELMAN: I'm c e r t a i n l y g l a d t o 

17 have had t h e o p p o r t u n i t y t o p r o v i d e you w i t h t h a t 

18 o p p o r t u n i t y . 

19 I'm f i n i s h e d , ve can move on t o t h e 

20 n e x t p e r s o n . 

21 (Recess) 

22 EXAMINATION BY COUNSEL FOR 

23 WES'iERN COAL TRAFFIC LEAGUE 

24 BY MR. MILLS: 

25 Q. Mr. Barber, my name i s C h r i s M i l l s and 
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- - 1 I r e p r e s e n t the Western Coal T r a f f i c League and a 

1 2 number of e l e c t r i c u t i l i t i e s i n c l u d i n g A r i z o n a 

3 E l e c t r i c Power C o o p e r a t i v e ; C e n t r a l Power & L i g h t 

4 Company; C i t y P u b l i c S e r v i c e Board r f San 

5 A n t o n i o , Texas; C i t y U t i l i t i e s o f S p r i n g f i e l d , 

6 M i s s o u r i ; Color?.do S p r i n g s U t i l i t i e s ; 

7 Commonwealth EdLSon Company; E n t e r g y S e r v i c e s , 

8 I n c . , and i t s a f f i l i a t e s Arkansas Power & L i g h t 

9 Companv and G u l f S t a t e s U t i l i t i e s Company; Lower 

10 Colorado R i v e r A u t h o r i t y and t h e t i t y o f A u s t i n , 

11 Texas; Texas U t i l i t i e s E l e c t r i c Company; 
1 

1 2 Wis c o n s i n Power & L i g h t Company; and W i s c o n s i n 

13 Publ-ic S e r v i c e Company. 

14 As you may gc.ther f r o m t h a t l i s t , my 

' 15 p r i m a r y f o c u s w i l l be on c o a l and t h e e f f e c t s of 

16 th e merger on c o a l t r a n s p o r t a t i o n . But, b e f o r e I 

17 t u r n s p e c i f i c a l l y t o t h a t .subjec', I ' d l i k e t o 

18 ask a couple of q u e s t i o n s about Chicago 

19 N o r t h w e s t e r n o r CNW, f o l l o w i n g up on Mr. Molm's 

2G quest i o n s ? 

21 A. You s a i d Chicago N o r t h w e s t e r n CNW? 

2 2 Q. Or CNW. 

23 A. Okay. I t h o u g h t i t was a n o t h e r r a i l 

• ! 
24 and I was t r y i n g t o f i g u r e out what i t was. 

25 Q. I n a d d i t i o n t o th e p r o c e e d i n g s t h a t you 

\ 

•r/ 
1 
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1 appeared i n on b e h a l f of t h e CNW or UP t h a t 

2 Mr. Molm asked you about, you a l s o appeared on 

3 b e h a l f o f t h e CNW i n c o n n e c t i o n w i t h t h e 

4 p r o c e e d i i i g s invo.'ving t h e a c q u i s i t i o n of t h e 

5 Chicago, Milwaukee, St. P a u l , & P a c i f i c R a i l r o a d , 

6 d i d you not? 

7 A. Yes, or a t l e a s t one s t a g e of t h a t . I 

8 t h i n k t h a t was broken up i n t o a c o u p l e of p a r t s , 

9 wasn't i t , t h a t t h e r e was some l i n e bought which 

10 was s p l i t o f f from t h e p r o c e e d i n g ^at which I d:.d 

11 t e s t i f y . 

12 Q. I'm r e f e r r i n g t o t h e p r o c e e d i n g s 

13 i n v o l v i n g t h e a c q u i s i t i o n of t h e Milwaukee Road 

14 by t h e CNW. There was a l s o a p r o p o s a l t o a c q u i r e 

15 t h e Milwaukee Road by the Soo L i n e . 

16 A. Okay, I remember. 

17 Q. I f memory serve.'; me c o r r e c t l y , t h a t 

18 w c u l d have been i n a p p r o x i m a t e l y 1987; does t h a t 

19 f o u n d about r i a h t t o you, g i v e o r t a k e a year or 

20 two? 

21 A. I do n ' t have a sharp y e a r r e c o l l e c t i o n 

22 of i t , b u t t h a t c o u l d be a>ji u t r i g h t . 

23 Q. Ts i t f a i r t o say t h a t , as a r e s u l t c f 

24 your appearances i n these p r o c e e d i n g s on b e h a l f 

25 of t h e CNW and i n t h e o t h e r p r o c e e d i n g s you 
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j 1 t e s t i f i e d t o e a r l i e r on b e h a l f o f Union P a c i f i c , 

2 t h a t you have a c q u i r e d a s u b s t a n t i a l knowledge of 

3 t h e CNW's r o u t e s t r u c t u r e , o p e r a t i o n s , f i n a n c e s , 

4 e t c e t e r a , over t h e l a s t ^ars? 

5 A. Some knowledge o f i t , b u t I have not 

6 been i n -- d o i n g work e v e r y y e a r and o n l y i n some 

7 t h i n g s i n o t h e r y e a r s . And some o" i t your 

8 q u e s t i o n i m p l i e s goes back. So I would have t o 

9 say my knowledge has k i n d of ebb i d and f l o w e d . 

10 Q. I want t o t e l l you t h a t ' l l have no 

j 11 p e r s o n a l or v e s t e d i n t e r e s t i n how you answer 

12 t n i s q u e s t i o n , b u t would i t be f a i r t o say t n a t , 

^ 13 p r i o r t o t h e I n t e r s t a t e Commerce Commission's 

14 a p p r o v a l of ....e Union P a c i f i c ' s a p p l i c a t i o n t o 

15 c o n t r o l CNW which r e s u l t e d i n a merger of the new 

16 companies l a s t s p r i n g , t h a t t h e CNW was managed 

17 and o p e r a t e d i n d e p e n d e n t l y of t h e Union P a c i f i c ? 

18 A. Yes. 

19 Q. I s i t t a i r t o say t h a t 20 t o 25 yea r s 

20 ago, t h e CNW was r e g a r d e d as a r a t h e r m a r g i n a l 

21 c a r r i e r ? 

22 A. I do.i't know whether t h a t would be a 

23 f a i r word t o p u t . C e r t a i n l y roads l i k e t he 

24 r^ilwaukee and the Rock I s l a n d were viewed i n t h a t 

25 p e r i o d as weak. N o r t h w e s t e r n was s t r o n g e r t h a n 
\ 
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1 they are -- than they were, although not as 

2 s t r o n g as i t was l a t e r t o become when i t 

3 d e v e l o p e d the c o a l and WRPI b u s i n ' s s l a t e r i n 

4 t h a t t i m e p e r i o d . 

5 Q. You're r e f e r r i n g t o CNW's e n t r y i n t o 

6 t h e Powder R i v e r Basin i n t h e mid 1980s, are you 

7 not ? 

8 A. Yes. 

9 Q. And, p r i o r t o t h a t t i m e or d u r i n g l e t ' s 

10 say th e p e r i o d of the 1970s, i s i t " f a i r t o say 

11 t h a t t h e CNW's p r i n c i p a l c o m p e t i t o r s i n i t s 

12 t e r r i t o r y were r a i l r o a d s such as the Milwaukee 

13 Road and th e Rock I s l a n d ? 

14 A. I don't think that would be complete. 

'' 15 They a l s o c e r t a i n l y competed t o some e x t e n t w i t h 

16 t h e Soo and w i t h the BN and we have t o remembei 

17 a l s o t h a t CNW has o p e r a t i o n s s o u t h f r o m Chicago 

18 i n c l u d i n g those into the co a l f i e l d s i n I l l i n o i s , 

19 whtre i t competes with a v a r i e t y of other 

'4 20 r a i l r o a d s i n those areas and i n t h e nearby s t a t e s 

21 t h a t can su p p l y c o a l t h a t competes w i t h I l l i n o i s 

22 c o a l . 

23 Q. Let me r e f e r you t o pages 442 and 443 

•i 
24 of yo u r t e s t i m o n y a p p e a r i n g i n volume 2 o f t h e 

I I 25 a p p l i c a t i o n . I n p a r t i c u l e t r I'm f o c u s i n g on the 

A) • 
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1 c a r r y o v e r p a r a g r a p h a t t h e b o t t o m o f page 442 and 

2 c a r r y i n g over t o 443 which I b e l i e v e Mr. Edelman 

3 asked you about w h i c h i n d i c a t e s t h a t f o r yea r s SP 

4 has been r e g a r d e d as a h i g h cose r a i l r o a d . And 

5 t h e r e ' s a q u o t a t i o n f r o m a r e g i s t r a t i o n s t a t e m e n t 

6 by i t s management i n 1994 t h a t says, a t che t i m e 

7 of i t s a c q u i s i t i o n , SPT was burdened w i t h excess, 

8 u n p r o f i t a b l e and low d e n s i t y t r . k, i n e f f i c i e n t 

9 o p e r a t i o n s , a n i a g e n e r a l l y h i g h e r and l e s s 

10 c o m p e t i t i v e c o s t s t r u c t u r e t h a n o t h e r Class I 

11 r a i l roads. 

12 I s n ' t i t t r u e t h a t a s i m i l a r s t a t e m e n t 

13 c o u l d have been made about t h e CNW d u r i n g t h e 

14 1970s? 

15 A. As I s i t h e r e , I c a n ' t c o n f i r m t h a t . 

15 They p r o b a b l y had some excr ss t r a c k . They d i d 

17 have a p r o f i t a b l e -- I wor. ^ g a t h e r a v e r y 

18 p r o f i t a b l e o p e r a t i o n as i t i n v o l v e d c o n n e c t i o n s 

19 w i t h UP a f t e r i t had f c - j e d i t s l i n e h a u l 

20 r e l a c i o n s h i p w i t h UP. 

21 My i m p r e s s i r i s t h a t CNW was r e a l l y 

22 o p e r a t i n g q u i t e e f f i c i e i . u . i y a t t h a t t i m e . T h e i r 

23 o p e r a t i o n a c r o s s Iowa f r o m Omaha, C o u n c i l B l u f f s 

24 i n t o Chicago I t h i n k was w e l l r u n . T h e i r c o s t s 

25 were h i g h e r . But I t h i n k I would say, s u b j e c t t o 
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j 1 f u l l e r e x p l o r a t i o n w h i c h I o b v i o u s l y haven't had 

2 a chance t o do i t , t h a t t h e i r m a r g i n was b e t t e r 

3 t h a n SP's margin. So t h e r e are some s i m i l a r i t i e s 

4 aiid some I t h i n k d i s s i m i l a r i t i e s . 

5 Q. Would you agree t h a t a number of 

6 f i n a n c i a l a n a l y s t s i n t h e l a t e 1960s or e a r l y 

7 1970s p r e d i c t e d CNW's demise w i t h i n t h e e n s u i n g 

8 decade? 

9 A. I don't r e c a l l . But c e r t a i n l y a t t h a t 

10 t i m e , when r a i l r o a d s l i k e Milwauke'e and Rock 

11 I s l a n d were i n t r o u b l e , some may have f e l t t h a t 

' 12 way about the N o r t h w e s t e r n . ^ u t I r e c o l l e c t t h a t 

! 13 o t h e r s t h o u g h t t h a t t h e N o r t h w e s t e r n would 
/ 

14 i n h e r i t a l o t of t h a t b u s i n e s s because i t was 
) 

15 d o i n g b e t t e r , even i f i t wasn't a g i a n t , b u t t h a t 

, 16 i t c o u l d p i c k up b u s i n e s s from Rock I s l a n d , p i c k 

17 up b u s i n e s s from Milwaukee, compete and improve 

18 i t s p o s i t i o n . 

19 Q. I n any event i t d i d manage t o hang 

20 around u n t i l t h e Powder R i v e r B a s i n c o a l came 

21 around, d i d n ' t i t ? 

22 MR. ROACH: O b j e c t t o t h e f o r m c f t h e 

23 q u e s t i o n . 

24 THE WITNESS: I r e a l l y d o n't t h i n k t h e 

25 word hang around i s q u i t e c o r r e c t . I t h i n k t h a t 
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Transportation Board ("STB" or "Board") i n t h i s proceeding, the 
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Railroad Company ("UP") and Southern P a c i f i c Transportation 
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l i 
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1 come f o r w a r d , and w e ' l l s t u d y i t , t n l k abouc i t . 

2 And, i t we've made ". m i s t a e, w e ' l l c o n s i d e r t h a t 

3 as we 11 . 

4 Q. Now. None B e l v i e u i s one o f the p o i n t s 

5 t h a t you are g r a n t i n g ac'::ess t o BT/Santa Fe; am I 

6 c o r r e c t ? 

7 A. C o r r e c t . 

8 Q. And Mont B e l v i e , does : t have a spur 

9 l i n e o r i n d u s t r . a x l i n e t o b o t h c a r r i e r s ? 

10 A. Mont B e l v i e u i s -a s i t u a t i o n where we 

11 l o o k e d a d d i t i o n a l l y -- and maybe I s h o u l d have 

12 m e n t i o n e d t h i s i n my o v e r a l l d e s c r i p t i d o f our 

13 ap p r o a c h , b u t where n o t o n l y i s t h e r e 

14 t w o - r a i l r o a d s e r v i c e t o a s h i p p e r b u t i s t h e r e 

.15 l i k e l y be t o be t w o - r i i l r o a d s e r v i c e t c a s h i p p e r 

6 i n t h e near f u t u r e . 

17 And so i d e c i s i o n was made t h a t our 

18 b u i l d - i n t o Mont B e l v i e u , UP b u i l d i n g i t s t r a c k 

1? i n t o j o i n t l y serve t h o s e heretofo->-e e x c l u s i v e l y 

2r SP s h i p p e r s , was so f a r downstream, t h a t we had 

21 been n e g o t i a t i n g w i t h t h e s h i p p e r s i n l o o d f a i t h , 

2„ we "-ad p r o g r e s s e d an ICC a p p l i c a t i o i j , we had done 

23 t r a c k d e s i g n s , we had t a l k e d about e n v i r o n m e n t a l 

24 problems and had s e r i o u s o n g o i n g d i s c u s s i o n s w i t h 

25 t h e shipP'^rs, t h e f e e l i n g was l e t ' s t a k e t h e 
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1 c o n s e r v a t i v e approach and a l s o i n c l u d a E l d o n and 

2 Mont B e l v i e u as two-to-one p o i n t s , even t h o u g h 

3 t o d a y , you know, t h e y are n o t p r e c i s e l y 

4 two-to-one p o i n t s . 

5 Q. Are t h e r e any o t h e r s i t u a t i o n s l i k e 

6 Mont B e l - i e u where UP was n o p o s i n g t o b u i l d a 

7 i i n e i n t o a customer s e r v e d by SP? 

8 A. W .'. a l o n g w i t h think:.ng about t h e 

9 Mont B e l v i e u s i t u a t i o u . we l o o k e d ,^for any and a l l 

10 o t h e r s i t u a t i o n s , because, i f we had f o u n d one, 

11 t h e n we would have t r e a t e d i t t h e same way. i f 

12 t h e f a c t s were t h e same. But we d i d n ' t . We 

13 c o u l d n ' t f i n d any o t h e r s i t u a t i o n t h a t was even 

14 r e m o t e l y c l o s e t o thf» Mont B e l v i e u s i t u a t i o n . 

15 Q. And what '.vas t h e l e n g t h o f t h e •-rack 

16 a p p r o x i m a t e l y i n v o l v e d i n t h e Mont B e l v i e u 

17 c i r c u m s t a n c e ? 

18 A. F r a n k l y j:'m not s u r e . We d i d n ' t use 

19 l e n g t h o f t r a c k as a c r i t e r i a . I t ' s n o t 

20 p a r t i c u l a r l y l o n g , I t h i n k i t ' t l e s s t h a n t e n 

21 m i l e s . 

22 Q. I s i t e i g h t m i l e s ? 

23 A. I c o u l d f i n d o ut t h e e x a c t m i l e s f o r 

24 you, b u t I don't know them. 

25 Q. Would -jou. 
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1 1 s i t u a t i o n s , i n d u s t r i a l s i t e No. 2 and i n d u s t r i a l 

2 s i t e No. -- l e t ' s say i n d u s t r i a l s i t e No. 2 has 

3 a h y p o t n e t i c a l b u i l d - o u t t o t h e SP l i n e . 

4 A. Oka:̂  , 

5 Q. Now, I know you a l l have t r i e d to 

6 d i l i g e n t l y f i n d o u t t h o s e s i t u a t i o n s where t h a t 

7 e x i s t e d and where i t d i d e x i s t you gave BN/Sar. -

0 Fe access; i s t h a t c o r r e c t ? 

9 A. Yes, we searched f o r a l l t h o s e 

10 l o c a t i o n s and we've agreed t o open up I b e l i e v e 

11 f o u r l o c a t i o n s . 

12 Q. Four o.n t o p o f the how many d i d you • 

13 open up b e f o r e t h a t , do you remember? 

1 4 A. W e l l , i c ' s t \ i o ^.n t o p o f -- two on t o p 

15 of two. 

16 Q. So you s e a r c h e d a l l o f UP and SP's 

17 system, e n t i r e systems, and you f o u n d o n l y f o u r 

18 p l a c e s t h a t t.here's p o t e n t i a l b u i l d - o u t s t h a t 

19 y c u ' r e g o i n g t o g i v e BN/Santa Fe access to? 

20 A. That's a l o n g c o m p l i c a t e d i s s u e here 

21 and t h a t ' s t o o s i m p l i s t i c . :: mean we s e a r c h e d 

2 2 t h e e n t i r e UP/SP system, we l o o k e d t each 

23 b u i l d - o u t o p p o r t u n i t y t h a t ^e were aware o f , and 

24 t h e n d e t e r m i n e d t h o s e where t h e s h i p p e r had 

25 s u c c e s s f u l l y used t h e t h r e a t o f a b u i l d - o u t co 

~'A 
1 
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I 1 g e t -- t c s u c c e s s f u l l y n e g o t i a t e b e t t e r r a t e s and 

2 have, i n f a c t , a p h y s i c a l l y f e a s i b l e b u i l d - o u t . 

3 And we i d e n t i f i e d -- when you s a i d two 

4 i n i t i a l l y , I was r e f e r r i n g t o t n e Mont 

5 B e l v i e u - B a y e r s i t u a t i o n , i t ' s a l l i n t h e same 

6 area over east of Houston. And t h e n s u b s e q u e n t l y 

7 we have agreed t h a t we would a l l o w two more 

8 b u i l d - o u t s even tnough the c o n d i t i o n s t h a t I j u s t 

9 d e s c r i b e d r e a l l y i n my view weren't met. But we 

10 d i d i t t o p u t t h i s i s s u e t o r e s t once and f o r 

11 a l l . 
i 

12 Q. So you've g o t f o u r l o c a t i o n s where 

•„•) 13 you' r e g o i n g t o g i v e BN/Santa Fe access due t o 

14 b u i l d - o u t p o s s i b i l i t i e s ? 

15 A. Yes. 

16 Q. Okay. Now, under t h e CMA agreement I 

17 b e l i e v e i s t h a t , i f a s h i p p e r f e l t t h a t he i s 

18 l o s i n g a b u i l d - o u t o p p o i t u n i t y , he can b r i n g an 

19 a r b i t r a t i o n c l a i m ; i s t h a t c o r r e c t ? 

20 A. I would have t o go back and r e a d t h e 

21 CMA agreement which I'm not as i n t i m a t e l y 

22 f a m i l i a r w i t h as I s h o u l d have been because o f as 

23 I say a l l our a p p l i c a t i o n work here i n the l a s t 

24 few weeks. So I might need t o r e f e r back t o 

25 c h a t . But I mean i t a l l o w s f o r n e g o t i a t i o n s 
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j 1 p e r c e n t o r 20 p e r c e n t t o keep the b u s i n e s s o r 

2 whatever. 

3 Q. I b e l i e v e you have t e s t i f i e d t h a t , i n 

4 t h e t o t a l i t y o f t h e b u i l d - i n s i t u a t i o n s or 

5 b u i l d - o u t s i t u a t i o n s t h a t you l o c k e d a t i n t r y i n g 

6 t o d e t e r m i n e what were t h e a p p r o p r i a t e two-to-one 

7 p l a c e s a t w h i c h t h e BN/SF would have r i g h t s o f 

8 access o f v a r i o u s k i n d s , t h a t you u l t i m a t e l y have 

9 as of now come up w i t h f o u r l o c a t i o n s where 

10 access t o those l o c a t i o n s by BN/SF i n the r e a l m 

11 o f a b u i l d - o u t o r a b u i l d - i n has now been 

12 d e t e r m i n e d t o be p a r t o f t h e t r a n s a c t i o n . I 

) 13 r e f t ^ r t o Mont B e l v i e u , E l d o n , N o r t h S e a d r i f t f o r 

14 U. i o n C a r b i d e , and the p l a c e where ARCO and 

15 L y o n d e l l are l o c a t e d whose name I c a n ' t q u i t e 

16 remember? 

17 A. Channelview. 

18 Q. Channelview. So t h o s e f o u r p l a c e s as I 

^ 19 under.'Jtand i t a re the f o u r p l a c e s t h a t you a l l 

20 have now agreed would be a c c e s s i b l e t o EN/SF t o 

21 serve t h r o u g h a b u i l d - o u t were such a s i t u a t i o n 

22 t o a r i s e ; i n o t h e r words, t h e y have the r i g h t 

;J 23 under y o u r agreement w i t h them t o p a r t i c i p a t e i n 

24 a b u i l d - o u t ; i s t h a t c o r r e c t ? 

25 A. W e l l , I don't b e l i e v e t h a t ' s p r e c i s e l y 
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1- c o r r e c t . I b e l i e v e at Mont B e l v i e u BN/Santa Fe 

2 w i l l have d i r e c t r a i l access. We d e c i d e d i n a --

3 t o go the e x t r a m i l e or beyond t o a c t u a l l y a l l o w 

4 d i r e c t t w o - r a i l r o a d s e r v i c e t o t h o s e p l a n t s , 

5 because our b u i l d - i n was so f a r a l o n g , t o E l d o n 

6 and Mont B e l v i e u . 

7 To Channelview and N o r t h S e a d r i f t , t h a t 

8 remedy'would be t o o s t r o n g because t h e r e ' s o n l y 

9 s o r t of t h i s d i s t a n t t h r e a t o f a p o s s i b l e 

10 b u i l d - i n . And so the t h i n g t h a t we've agreed t o 

11 i s t o a l l o w BN/Santa Fe or t h e s h i p p e r t o c o n n e c t 

12 t c each o t h e r a t a p o i n t where t h e r e had been 

)13 t a l k of c o n n e c t i n g t o t h e SP, i t one case i t ' s on 

14 a branch l i n e , i n a n o t h e r case i t ' s on an 

15 i n d u s t r i a l s p u r . 

16 Q. So as of now, i f I u n d e r s t a n d what you 

17 s a i d c o r r e c t l y , BN/SF c o u l d connect v i a b u i l d - i n 

l b o r b u i l d - o u t t o these p a r t i c u l a r s h i p p e r s a t 

19 Channelview based upon t h e r e b e i n g some 

20 i n d i c a t i o n t h a t a b u i l d - o u t or b u i l d - i n was a t 

21 l e a s t a p o s s i b i l i t y i n those cases; i s t n a t 

22 c o r r e c t ? 

23 A. W e l l , I mean the y can -- I mean t h e y 

24 can do i t . 'Xnd I'm not sure ""hat i n those two 

25 cases -- I ' d have t o r e f e r t o the agreement, I'm 
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1 t o answer the pending q u e s t i o n . 

2 BY MR. LOF':"US: 

3 Q. Mr. Rebensdorf, I have s e v e r a l 

4 q u e s t i o n s r e l a t i n g t o the two - t o - o n e s h i p p e r 

5 c a t e g o r y . F i r s t do I r e c a l l p r o p e r l y t h a t 

6 y e s t e r d a y you s a i d t h a t t h e r e was a p o i n t 

7 i n c l u d e d on E x h i b i t A, I b e l i e v e you r e f e r r e d t o 

8 Mont B e l v i e u , Texas, a t which t h e r e were some 

9 s h i p p e r s t h a t were i n c l u d e d because t h e r e was an 

10 o u t s t a n d i n g p r o p o s a l t o b u i l d i n t.o those? 

11 A. That i s c o r r e c t . 

12 Q. And does t h a t mean t h e n t h a t those 

13 shipper^ at that point did not actually meet the 

14 d e f i n i t i o n of two-to-one s h i p p e r t h a t i s 

l b c o n t a i n e d a t s e c t i o n 8 i i n t h e s u p p l e m e n t a l 

agreement? And I r e f e r y o u r a t t e n t i o n t o t h e 

f i r s t sentence of Bi a p p e a r i n g a t page 352. 

A. I'm not sure I under'-.tand y o u r 

19 c u e s t i o n . Would you r e p e a t i t . 

Q. Okay. The d e f i n i t i o n appec.ring a t 

21 s e c t i o n 8 i , where i t s i y s i t i s t h e i n t e n t of t h e 

22 p a r t i e s t h a t t h i s agreement re?- I t i r t h e 

23 p r e s e r v a t i o n of s e r v i c e by two co m p e t i n g r a i l r o a d 

24 companies f o r a l l customers l i s t e d cn E x h i b i t A 

25 t o t h i s agreement p r e s e n t l y s e r v e d by b o t h UP and 
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SP and no o t h e r r a i l r o a d . Do you see t h a t , s i r ' 

2 A. That's r i g h t . 

3 Q. A l l r i g h c . Now, r.re t h e customers 

. i s t e d on E x h i b i t A under p o i n t s r e f e r r e d t o i n 

5 .<=;ection 5b; i . e . , Amoco, Exxon, Chevro.-' p l a n t s i n 

6 Mont B e l v i e u , Texas, are t h e y p r e s e n t l y s e r v e d by 

7 b o t h UP and SP? 

A. They are t h e Exxon p l a n t a t Baytown 

i s s e r v e d by UP. The Chevron and t h a Exxon p l a n t 

a t Mont B e l v i e u are c u r r e n t l y s e r v e d o n l y by SP, 

11 b u t t h e y s r e t h e s u b j e c t o f a b u i l d - i n t h a t UP 

12 had f i l e d f o r a t t h e ICC. 

13 Q. I u n d e r s t a n d . And t h a t was the reason 

14 t h a t you i n c l u d e d them t h e r e . I'm j u s t t r y i n g t o 

r 15 d e t e r m i n e whether t h e y meet t h e t e c h n i c a l 

16 d e f i n i t i o n as i t ' s s e t out a t 8 i ? 

17 A. I b e l i e v e t h a t , i f you go t o page 351, 

18 i t amended the g i a n t of t r a c k a g e r i g h t s because 

19 we had i n a d v e r t e n t l y l e f t o f f t h e Dayton branch 

U 20 i n t h e September 25 s e t t l e m e n t . The amendment t o 

21 s e c t i o n 5, i t e m 4 ?.t the '• np of page 351, 

22 i n c l u d e s t h a t as p a r t of t h e s e t t l e m e n t w i t h 

23 BN/Santa Fe. And what i s sVown at t h e top of 

^ 24 page 351 i s , i n f a c t , SP's l i n e between Dayt.n, 

1 25 Texas, and Baytown, Texas. That i s Mont B e l v i e u . 
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1 
1 MR. ROACH: Mike, I'm p r e p a r e d t o 

2 s t i p u l a t e , i f t h i s h e l p s you, f o r t h e a p p l i c a n t s 

3 t h a t t h e ap;->licants i n c l u d e d w i t h i n t h e 

4 d e f i n i t i o n of two-to-one s h i p p e r s t h a t were 

5 s u b j e c t t o an a c t i v e b u i l d - i n and t h a t t h a t i s 

6 not c o v e r e d by the l i t e r a l words o t t h e f i r s t 

7 sentence of B i . I t wasn't i n t e n d e d t o be, i t ' s 

8 s i m p l y a s e p a r a t e l y agreed p o s t u r e t h a t we have 

9 i n c l u d e d those s h i p p e r s , i f t h a t ' s h e l p f u l i n 

10 terms o f t h e a p p l i c a n t s ' p o s i t i o n - ^ . 

11 MR. LOFTUS: W e l l , t h a t i s h e l p f u l . 
1 

J 12 But I would l i k e a l s o j u s t t o g e t an answer t o 

13 •-he q u e s t i o n . 

1 14 MR. ROACH: Sure. 

- 15 BY MR. LOFTUS: 

16 Q. As t o the d e f i n i t i o n i n 8 i -- I mi g h t 

17 add, i t ' s n o t o n l y B i , i t ' s a l s o 5b a t page 325. 

18 I t says BN/SF s h a l l r e c e i v e access on such l i n e s 

19 o n l y t o i n d u s t r i e s which a r e p r e s e n t l y s e r v e d . 

4 20 e i t h e r d i r e c t l y or r e c i p r o c a l s w i t c h , o n l y by 

21 b o t h UP and SP. And my q u e s t i o n i s t e c h n i c a l l y 

22 i s t h a t a c c u r a t e w i t h r e g a r d t o a l l of t h e p o i n t s . 

23 and t h e s h i p p e r s i d e n t i f i e d a t page 359 under 

24 s e c t i o n 5b? 

A 25 A. I'm s o r r y , go back t o 325 a g a i n . What 

-i 
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4 

5 

n . ' 323 

^ 1 are you r e f e r r i n g to? 

H 2 Q. I'm s o r r y . What I was p o i n t i n g out i s 

t h a t t h i s same language about s e r v i c e by b o t h UP 

and S? appears b o t h i n s e c t i o n 8 i and i n s e c t i o r 

5b w hich i s a t the m i d d l e of page 325. Do ycu 

6 see t h a t , s i r ? 

7 A. Yes, I do. 

8 Q. Where i t r e f e r s t o BN r e c e i v i n g access 

9 on such l i n e s o n l y t o i n d u s t r i e s w h i c h are 

p r e s e n t l y s e r v e d , e i t h e r d i r e c t l y o r i n d i r e c t l y 

by r e c i p r o c a l s w i t c h , o n l y ' b y UP and SP. And my 

J 12 q u e s t i o n i s under t h a t l anguage would each of t h e 

13 s h i p p e r s i d e n t i f i e d f o r Ment B e l v i e u , Texas, on 

14 E x h i b i t A be a t w o - t o - o n e s h i p p e r ? 

A. W e l l , as c o u n s e l has i n d i c a t e d , 

16 t e c h n i c a l l y UP and SP c u r r e n c l y -- UP does -lot 

17 c u r r e n t l y s e r v e Mont B e l v i e u . The i n t e n t of t h i s 

18 agreement was, where t h e r e i s an o u t s t a n d i n g 

p r o p o s a l t o b u i l d i n , t h a t we would g r a n t access 

t o Mont B e l v i e u t o BN/Santa Fe. I t h i n k t h a t i s 

r e f l e c t e d on page 355 i n i t e m C, where we say add 

22 Che phrase, q u o t e , Amoco, Exxon, and Chevron 

23 p l a n t s a f t e r t h e r e f e r e n c e t o Mont B e l v i e u , i n 

24 t h e s e c t i o n c a p t i o n e d p o i n t s r e f e r r e d t o i n 

25 s e c t i o n 5b, a t s e c t i o n 5b w h i c h you have j u s t 

10 

11 

19 

20 

21 
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1 a d d r e s s e d me t o . 

2 Q. Okay. So i s i t f a i r t o say then t h a t 

3 t e c h n i c a l l y they would n o t meet the d e f i n i t i o n ? 

4 A. The d e f i n i t i o n on page 325 of the 

5 September 25 agreement t e c h n i c a l l y s t a t e s 

6 p r e s e n t l y served by b o t h UP and SP and no o t h e r 

7 r a i l r o a d . But I would a g a i n say t h a t on page 

8 355, i n t h e addendum t o t h a t agreement, we 

9 s p e c i f i c a l l ' r e f e r e n c e Mont B e l v i e u as b e i n g a 

10 p r i n t t h a t would be c o v e r e d . -v 

11 Q. Okay. And i s i t y o u r p o s i t i o n as one 

12 of t h e n e g o t i a t o r s of t h i s document t h a t i t was 

13 c l e a r l y t h e i n t e n t o f t h p a r t i e s t h a t those 

14 s h i p p e r ? be covered w h e t h e r t h e y t e c h l i c a l l y 

15 s a t i s f y t h e d e f i n i t i o n o r not ? 

1.-; A. I t was our i n t e n t t h a t Mont B e l v i e u 

1" would be c o n s i d e r e d a t w o - t o - o n e p o i n t because of 

16 Che e x i s c e n c e of an o u t s t a n d i n g b u i l d - i n 

19 p r o p o s a l . 

20 Q. So t h a t i n y o u r v i e w any a r b i t r a t o r o r 

21 t h e S u r f a c e T r a n s p o r t a t i o n Board s h o u l d so 

22 i n t e r p r e t t he document? 

23 A. We are on r e c o r d as s t a t i n g t h a t Mont 

24 B e l v i e u wculd be c o v e r e a by t h i s agrecuient. 

25 Q. You say t h e r e was a f i l i n g a t the: 
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1 

commission w i t h r e g a r d t o t h a t b u i l d - i n , d i d you 

! 2 say Chat, s i r ? 

3 A. I b e l i e v e t h e r e was. 

4 Q. Do you know when t h a t was made? 

5 A. I don't know uhe e x a c t d a t e , I would 

6 have t o ask my c o u n s e l . 

7 MP. ROACH: A l l t h e p l e a d i n g s a r e i n 

8 the d e p o s i t o r y . 

9 BY MR. LOFTUS: 

10 Q. Okay. Were t h e r e any ot>ner p o i n t s 

11 l i s t e d on E x h i b i t A as t w o - t o - o n e p o i n t s due t o 

iJ 12 p o s s i b l e b u i l d - o u t s o r b u i l d - i n s ? 

.A 13 A. On page 359? 

- ^ 14 Q. Yes, s i r . 

. 1 

--IS 
A. Eldon , Texas, Bayer; t h a t i s a l l i n t h e 

16 same g e n e r a l v i c i n i t y of Mont B e l v i e u . 

17 Q. And i s t h a t a l s o c o v e r e d by t h e same 

18 b u i l d - i n • -

19 A. Yes. 

20 Q. -- t h a t you r e f e r r e d t o e a r l i e r ? 

21 A. Yes. 

22 Q. Are t h e r e any o t h e r s , s i r ? 

23 A. Not t h a t I'm aware o f . 

24 MR. ROACH: W e ' l l S t i p u l a t e t h e r e are 

1 • 25 n'- f o r the a p p l i c a n t s . 

ALDERSON REPORTING COMPANY, INC. 
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^ 1 MR. LOFTUS: I have a h i g h l y 

J 

2 c o n f i d e n t i a l document t h a t I ' d l i k e t o have 

3 IT. .rked. 

J (Rebensdorf E x h i b i t No. 3 was 

5 marked f o r i d e n t i f i c a t i o n . ) 

6 BY MR. LOFTUS: 

7 Q. Mr. Rebensdorf, I ' l l hand t o you marked 

8 as Rebensdorf E x h i b i t 3 a copy of a document. I 

9 have a few of t h e s e . 

10 

11 

T h i s i s a document t h a t c o n s i s t " ; of 

s e v e r a l pages, t h e f i r s t f i v e of w h i c h are a 

12 l e t t e r datec. December 22, 1993, t o Thomas R. 

13 P h a l i n of M i l e s , I n c . , from -- I have d i f f i c u l t y 

14 me.kin'; u t t h e name, a gentleman w i t h UP 

'15 m a r k e t i n g . And a t t a c h e d t o t h a t i s a f e a s i b i l i t y 

16 s t u d y f o r Baytown Branch M i l e s I n d u s t r y Spur. 

17 And I a j k you, s i r , do you r e c o g n i z e 

18 t h i s document? 

19 A. I have not seen t h i s b e f o r e , no. 

20 Q. Were you aware a t t h e t i m e you were 

21 making your d e t e r m i n a t i o n s o f t w c - t o - o n e 

22 s i t u a t i o n s about t h e e x i s t e n c e o f t h i s p r o p o s a l ? 

23 A. I was aware ChaC t h e r e was 

24 c o n s i d e r a t i o n b e i n g g i v e n t o a b u i l d - i n t o t h i s 

2 5 f a c i l i t y . 
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] 1 Q. And was t h e r e e v e r d i s c u s s i o n c f 

II 2 i n c l u d i n g c h at f a c i l i t y as e t w r - t o - o n e p o i n t ? 

3 A. ^as t h e r e d i s c u s s i o n vnen? 

4 Q. I n any of your -- w e l l , l e t me s t r i k e 

5 t h a t and s t a r t o v e r . 

6 D i d UP c o n s i d e r i n c l u d i n g t h i s s h i p p e r 

7 as a two-t o - o n e s h i p p e r ? 

8 MR. ROACH: Can I c l e a r something up 

9 w i t h a s t a t e m e n t . 

. '.i 10 MR. LOFTUS: Pl e a s e . v 

11 MR. ROACH: T h i s i s Bayer, c h i s i s t h e 

;J 12 Bayer f a c i l i t y , i f t h e r e ' s any m i s u n d e r s t a n d i n g 

1 3 about t h a t . We p-oduced t h i s documeuL. i n 

_ ) 14 response t o a d x s c o v e i y r e q u e s t as a document 

' 15 s u f f i c i e n t t o i d e n t i f y t h a t t r a n s a c t i o n . Bayer 

16 was a c q u i r e d oy M i l e s o r v i c e v e r s a , I'm n o t sure 

17 w h i c h , but t h e i r name has changed. 

IB MR. LOFTUS: W e l l , t h a t i s h e l p f u l . So 

19 t h i s would n o t be th e Baytown, Texas, p o i n t ? 

20 MR. ROACH: No. 

21 MR. LOFTUS: Under 5b? 

22 MR. ROACH: No, s i r . T h i s i s Eld o n , 

23 Texas. T h a t ' s t h e s t a t i o n name. I f you l o o k a t 

24 map No. 2 Co P e t e r s o n ' s s t a t e m e n t , i t ' s r i g h t 

25 near Baytown, b u t i t ' s a d i f f e r e n t s t a c i o n name. 
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1 MR. LOFTUS: Okay. So i t i s co v e r e d as 

11 2 a two-to-one f a c i l i c y ? 

3 MR. ROACH: Yes, s i r . 

4 MR. LOFTUS: Thank you. 

5 BY MR. LOFTUS: 

6 Q. Were Chere any ocher p o i n t s chat t h e UP 

7 c o n s i d e r e d i n c l u d i n g as two-Co-one f a c i l i t i e s on 

8 the b a s i s chat t h e r e was a p o t e n t i a l b u i l d - i n o r 

9 b u i l d - o u t t h a t would have made them a two-to-one? 

10 A. Not t h a t I am aware o f . •% 

11 Q. D i d UP and SP u n d e r t a k e any r e s e a r c h do 

1 12 d e t e r m i n e whecher t h e r e were any such p o i n t s ? 

13 A. There was d i s c u s s i o n . I was t o l d t h a t 

14 t h a o n l y p l a c e where t h e r e was an o u t s t a n d i n g 

' 15 b u i l d - i n p r o p o s a l was t a e p r o p o s a l t o b u i l d i n t o 

16 Mont B e l v i e u . 

17 Q. Does ChaC mean you i n q u i r e d as Co Che 

18 exisCence c f ouCscanding b u i l d - i n p r o p o s a l s ? 

19 A. My r e c o l l e c C i o n i s chere was d i s c u s s i o n 

- • I 20 on ChaC poinC and Chat Che o n l y one ChaC was 

21 o u t s c a n d i n g was Monc B e l v i e u . I am not -- as 

22 I' v e i n d i c a t e d , I am noc aware f r o m Che p o s i c i o n 

23 ChaC I am i n of any ocher oucsCanding b u i l d - i n 

p r o p o s a l s . 

25 Q. I undersCood ChaC response, s i r . But 
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my q u e s t i o n a t Chis p e i n e i s as t o what e f f o r t s 

t h e UP u n d e r t o o k or you o r o t h e r s a t your 

d i r e c c i o n o r i n c o o p e r a c i o n w i c h you undercook co 

decermine whecher chere were o t h e r f e a s i b l e 

5 b u i l d - o u c s Chat would have r e s u l t e d i n two-to-one 

6 s i t u a t i o n s ? 

A. I t h i n k t h e key word -- you've d e f i n e d 

t h i s d i f f e r e n t l y now. As I i n d i c a t e d our 

9 c r i t e r i a was where t h e r e was an o u t s t a n d i n g 

10 b u i l d - o u t p r o p o s a l . You've now used Che Cerm a 

11 f e a s i b l e b u i l d - o u c . 

12 Q. Th a t ' s c o r r e c t . 

13 A. I d i d not i n my d e l i b e r a t i o n s c o n s i d e r 

14 f e a s i b i l i t y . I c o n s i d e r e d where t h e r e was an 

15 o u t s t a n d i n g b u i l d - o u t p r o p o s a l . 

I g MR. ROACH: J u s t f o r t h e r e c o r d , Mike, 

t h i s i s a t o p i c t h a t Mr. P e t e r s o n t e s t i f i e s abouc 

and you can quesCion him on ^ u s t exacCly ChaC 

19 i s s u e f u r t h e r . 

20 MR. LOFTUS: Okay. 

21 BY .-IR . LOFTUS: 

Q. I n response Co an e a r l i e r q u e s c i o n , you 

i n d i c a t e d t h a c chere had been some d i s c u s s i o n s 

i n c e r n a l l y , i wasn'C c l e a r Co me whe ther i t was 

UP a l o n e o r UP/SP, as Co b u i l d - o u c siCuacion.' 

17 

18 

22 

23 

24 

25 
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I n Chose d i s c u s s i o n s was t h e r e i d e n t i f i c a t i o n of 

2 any ocher p o s s i b l e b u i l d - o u c s even i f Chere was 

3 n o t an oucsCanding p r o p o s a l ? 

4 A. Noc ChaC I r e c a l l . 

5 Q. Buc ChaC, i n cerms of Che work you were 

6 d o i n g , you f e l t che i n q u i r y was s o l e l y where does 

7 UP or SP have an oucsCanding p r o p o s a l Co b u i l d 

8 t h e l i n e i n Co a customer? 

9 A. Thac i s corre c C . 

10 Q. Do you, i n f a c e , know whether Chere £.re 

11 ocher s i c u a t i o n s where s h i p p e r s had d i s c u s s e d Che 

12 p o s s i b i l i t y of a b u i l d - i n by Che UP or Che SP 

^ 13 t h a t were n o t t r e a t e d as two - t o - o n e p o i n t s ? 

14 A. I am not aware of any. 

15 Q. Mr. Rebensdorf, have you r e a d che 

16 I n t e r s t a C ; ? Commerce Commission's d e c i s i o n i n Che 

17 BN/Santa Fe merger case? 

18 A. No. 

19 Q. You d i d not do t h a t p r i o r t o engaging 

20 i n t h e d i s c u s s i o n s w i t h t h e c a r r i e r s t o address 

21 t n e a d v e r s e impacts of che proposed UP/SP merger? 

22 A. No. 

23 Q. Are you aware of Che f a c e , s i r , c h at i n 

,-\ 24 t h a t d e c i s i o n tne I n t e r s t a c e Commerce Commission 

g r a n c e d crackage r i g h C s i n cwo s.LCuaCions Co 
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Montell USA, Inc. ("Montell"), submit.^ the following Brief 

"1 i n support of .its Request f o r Conditions ot the proposed merger 

of the Union P a c i f i c ("UP") and Southern Pacific ("SP") 

"ai l r o a d s . See Comments and Request f o r Conditions of Montell 

USA Inc. and O l i n Corporation, M0NT-2.i' 

SUMMARY 

Montell USA Inc. seeks conditions on the proposed merger 

.necessary "o preserve i t s competitive p o s i t i o n i n the marketplace 

and i t s e x i s t i n g r a i l competition.2'' S p e c i f i c a l l y , Montell seeks 

the imposition of conditions to maintain i t s plant on a 

competitive foe t i n g w i t h the other plants i n the Lake Charles, 

Louisiana area ..o which the Applicants have recently granted 

c e r t a i n "concessions". Moreover, Montell seeks the Board to 

provide that whomever obtains trackage r i g h t s to remedy the loss 

of comp.^tition i n the Louisiana-Texas Gulf Coabc area be able to 

interchange w i t h the Kansas Cit y Southern ("KCS") so that Montell 

maintains the tran. p o r t a t i o n option to the Southtrn P a c i f i c that 

i t c u r r e n t l y has. Although the KCS has other options to move 

Montell's t r a f f i c i n compfitition with the merged r a i l r o a d , those 

options are not competiti"-e. Thus, Montell requests that the 

Board: 

^ O l i n nas chosta not t o j o i n Montell i n t h i s B r i e f . 

V Montell i s a member of The Society of the Plasticto Industry, 
Inc. ("SPI"), and the National I n d u s t r i a l Transportation League 
("NITL"), and supports the positions of SPI and NITL i n t h i 9 
proceeding. I f the r e l i e f requested by SPI and/or NITL i s 
granted i n f u l l by the Surface Tranr,portaticn Board r't;o-.ird") , 
the issues raised i n t h i s B r i e f w i l l be moot. 



1) Condition the merger on the granting of KCS/BNSF l i n e 
haul interchange f o r Montell's t r a f f i c at Shreveport to 
provide competitive routing to the Eastern gateways 
above New Orleans to replace the KCS/UP f r i e n d l y 
connection at DeQuincy, and also KCS/BNSF i n t e r l i n e 
incerexchange at Lake Charles f o r Montell's t r a f f i c on 
the BNSF's Houston-Iowa Junction trackage r i g h t s to 
replace the KCS/UP DeQuincy f r i e n d l y connection to 
Houston and New Orleans; and, 

2) At a minimum, condition the merger on the granting to 
the BN/Santa Fe the r i g h t of access t c Montell's West 
Lake Charles plant s i m i l a r to that o f f e r e d shippers i n 
West Lake, Louisiana and Lake Charles, Louisiana since 
the admittedly non-competitive routes from the two 
•stations to which BN/Santa Fe has been given access 
cannot be d i f f e r e n t i a t e d from Montell's West Lake 
Charles p l a n t , w i t h the further condition that 
Montell's t r a f f i c be given stop-off r i g h t s i n Houston 
to compensate f o r Montell's loss of competition to that 
l o c a t i o n . 

THE KEY FACTS NOT IN DISPUTE 

The facts r e l a t i n g t o Montell's s i t u a t i o n are not disputed. 

^ The key facts are the f o l l o w i n g : 

1. The Lake Cha^^os, Louisiana area has four r a i l 
s t a t i o n s : Harbour, Lake Charles, West Lake and Vvest 
Lake Charges. A l l four stations are w i t h i r a 10 to 12 
mile range. 

2. Montell has a plant at West Lake Charles, oi a of the 
four r a i l s t a t i o n s i n the Lake Charles area, that 
produces p l a s t i c resins and i s dependent on r a i l to 
transport i t s products. See .MONT-2 at 5-6. 

3. Montell's p r i n c i p a l r a i l movements are to Houston and 
the Eastern gateways at New Orleans, Memphis, St. Louis 
and Chicago. 

4. Montell now has competition f o r i t s r a i l t r a f f i c . 
Montell can ship v i a the SP d i r e c t t o New Orleans and 
the other Eastern gateways as well as to Houston. 
A l t e r n a t i v e l y , Montell can ship v i a a KCS/UP j o i n t 
route to those locations. KCS w i l l lose i t s f r i e n d l y 
connection i f the merger i s approved since the KCS/UP 
rc t i n g w i l l no longer be an option f o r Montell. See 
MOM-2 at 7. 



5. None of the settlements entered i n t o by Applicants 
^ address Montell's requirements. BN/Santa Fe was not 

) given trackage r i g h t s to the Montell plant nor does i t 
have interchange r i g h t s with the KCS at Lake Charles 
and Shreveport. Second, although the Chemical 
Manufacturers Association ("CMA") "settlement" 
addresses two of the r - ^ i l s t ations i n the Lake Charles 
area, i t does not address Montell's West Lake Charles 
s t a t i o n - one of the two stations not covered. 
Further, the CMA "settlement" l i m i t s BNSF to handling 
t r a f f i c only between Lake Charles/West Lake and e i t h e r 
New Orleans or the Mexico border points. I t does not 
grant BN/Santa Fe the a b i l i t y to take Lake Charles area 
t r a f f i c t o Houston. 

6. Applicants admit that the KCS rou t i n g from Lake Charles 
and West Lake to New Orleans i s c i r c u i t o u s and non
competitive w i t h the merged r a i l r o a d . Applicants also 
admit that the i n t e r l i n e KCS/BNSF route to the :«iexican 
border through Houston from West Lake and Lake Charles 
i s c i r c u i t o u s and not competitive. 

On these f a c t s , there can be no serious argument that 

Montell i s not e n t i t l e d t o the same r e l i e f given to shippers at 

Lake Charles and West Lake. Montell's t r a f f i c has to go past 

those two st a t i o n s and therefore i s disad-"-antaged to the same 

extent as are shippers at those locations. Further, Montell's 

current abi^ i t y t o ship to Houston i s not remedied by the l i m i t e d 

right.- given t o BN/Santa Fe and therefore requires the BN/Santa 

Fe be given the a b i l i t y to de l i v e r Montell's products to Houston. 

DISCUSSION 

A. THERE ARE FOUR RAIL STATIONS SERVING THE LAKE CHARLES, 
LOUISIANA AREA. 

There are four r a i l r o a d stations serving industry i n the 

Lake Charles, Louisiana area: Lake Charles; West Lake; West Lake 

Charles, and Harbour. Peterson Deposition of May 8, 1996 at 219 



(hereinafter "Peterson May Deposition") .2'' Even though a l l four 

sta t i o n s are w i t h i n 10 to 12 miles of each other, they are not 

a l l served by the same r a i l r o a d ( s ) . I d . at 221-222. Matthew 

Rose, the chemicals marketing manager f o r the BN/Santa Fe, 

admitted that there i s not any substantive difference i n terms of 

transpo r t a t i o n requirements between the plants at West Lake 

Charles and the plants at West Lake and Lake Charles. Deposition 

of Matthew K. Rose ("Rose Deposition") at 116. 

Montell i s located i n West Lake Charles. I t i s served by a 

branch l i n e that i s a j o i n t f a c i l i t y operated by the KCS and the 

SF. Peterson May Deposition at 222. I d . The l i n e on which 

Montell i s located goes through West Lake, which i s served i^y KCS 

and SP and i s open t o the UP under r e c i p r o c a l switching. I d . 

See map atta::hed as Exhi b i t 1. 

B. MONTELL'S LOSS OF COMPETITION FOR SHIPMENTS TO NEW ORLEANS 
AND HOUSTON NEEDS TO BE REMEDIED. 

Montell c u r r e n t l y ships p l a s t i c s resins to the gateway i n 

New Orleans. Mor.tell has viable shipping a l t e r n a t i v e s v i a SP 

di r e c t or KCS to DeQuincy, interchanging w i t h UP to New Orleans. 

Peterson May Deposition at 223. This route i s also available f o r 

shipments to Houston. The p a r t i e s agree that the XCS/UP 

al t e r n a t i v e w i l l disappear i f the merger i s approved. 

Deposition e x t r a c t s are associated herewith i n an appendix 
to t h i s B r i e f . 



1. APPLICANTS HAVE .ADMITTED THAT THE MERGER AS CURRENTLY 
PROPOSED DOES NOT REMEDY MONTELL'S LOSS OF COMPETITION 
FOR TRAFFIC TO NEW ORLEANS AND HOUSTON. 

Applicants admit that the "Lake Charles/West Lake, 

Louisiana, that are open co UP, SP and KCS, and, on the other 

hand, New Orleans and the Eastern Mexico gateways" can reasonably 

be argued to be a " 2 - t o - l " flow. Applicants' Rebuttal, UP/SP-230, 

at 14. As Applicants stated: "one could reasonably conclude 

t h a t , f o r shippers at heike Charles and West Lake served b- UP, SP 

and KCS, KCS' d i r e c t or i n t e r l i n e routes would be too c i r c u i t o u s 

to New Orleans anci Mexico to provide a competitive a l t e r n a t i v e to 

the current SP and UP s i n g l e - l i n e routes." Id', at 293. This 

p o s i t i o n was repeated by Applicants' witness Rebensdorf. Mr. 

Rebensdorf said: 

UP, SP and KCS a l l serve c e r t a i n shippers i n 
Lake Charies and West Lake, 
Louisiana... [T]he KCS route from Lake 
Charles and West Lake to New Orleans i s 
ci r c u i t o u s i n comparison t o the UP and SP 
route. S i m i l a r l y , any KCS i n t e r l i n e .routing 
connection w i t h BN/Santa Fe i:o Mexican border 
crossings from Lake Charles and West Lake i s 
also c i r c u i t o u s . Accordingly, we w i l l t r e a t 
these "3-to-2" t r a f f i c flows as " 2 - t o - l " i n 
recognition ot the argument that KCS i s not a 
competitive a l t e r n a t i v e f o r them. 

Rebensdorf, JP/SP-231, RVS-18 at 6. Applicants, therefore, 

expanded BN/Santa Fe's trackage r i g h t s to cover these a d d i t i o n a l 

flows. I d . This adjus':ment, however i n e x p l i c a b l y f a i l e d t o 

address s i m i l a r conditions e x i s t i n g at West Lake Charles although 

West Lake Charles represents the overwhelming m a j o r i t y of t r a f f i c 

from the four Lake Charles area s t a t i o n s . See Rose Deposition at 

116. 
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As noted above, the West Lake Charles, Louisiana r a i l 

s t a t i o n serving Montell i s part of the Lake Charles, area and i s 

w i t h i n the 10-12 mile area that includes the West Lake and Lake 

Charles s t a t i o n s . Further, as noted by Applicants' witness 

Peterson and i s shown by the attached map, the West Lake Charles 

s t a t i o n i s at the end of the i i n e that also serves the West Lake 

s t a t i o n . Thus, there c l e a r l y i s no basis f o r d i s t i n g u i s h i n g the 

s i t u a t i o n at West Lake Charles from that at West Lake and Lake 

Charles. The routes being the same, t-.he c i r c u i t y being the same, 

and the proposed merger e l i m i n a t i n g one of the two com.petitive 

routing options i n the same manner, Montell i s at least e n t i t l e d 

to the same r e l i e f o f f e r e d shippers at the o^her stations.-

2. APPLICANTS' SUGGESTED ALTERNATIVE ROUTE OF KCS FROM 
LAKE CHARLES TO BEAUMONT/BNSF TO NEW ORLEANS IS NOT 
COMPETITIVE BECAUSE IT IS CIRCUITOUS. 

Applicants assert that Montell i s not harmed by the 

proposed merger and e x i s t i n g settlement agreement w i t h the 

BN/Santa Fe because there e x i s t s a competing route f o r shipments 

to the New Orleans gateway. According to Applicants, Montell can 

ei t h e r ship SP single l i n e d i r e c t from Lake Charles t o New 

Orleans, a current option, or KCS from Lake CharLes north to 

DeQuincy and then west t o Beaumont, Texas i n t e r l i n i n g w i t h the 

BN/Santa Fe f o r movement back east through the Lake Charles area 

to New Orleans. Applicants assert that t h i s r o u t i n g replaces the 

* I t i s understood t h a t CMA has approached Applicants about 
extending t h i s p r o v i s i o n t o West Lake Charles. But see Sections 
B. <1 . , C. and D. , i n f r a . 



KCS/UP route of KCS/West Lake Charles to DeQuincy and UP/DeQuincy 

east to New Orleans. Applicants ignore that t h i s "competing" 

route i s net competitive because of obvious c i r c u i t y . 

Applicants' suggested route adds 27 r a i i miles north from 

West Lake to DeQuincy, 47 r a i l miles west from DeQuincy to 

Beaumont (both v i a KCS) and 60 r a i l miles from Beaumont back east 

through Lake Charles (via trackage t i g h t s on the SP l i n e ) . Thus, 

Applicants' "crmpetitive" route i s 134 miles longer than -- 161% 

of -- the 220-mile SP route, and 95 miles longer than -- 137% of 

-- the e x i s t i n g KCS/UP route. Given Applicants' observation that 

" i f you're over 150 percent c i r c u i t o u s , i t ' s h i g h l y u n l i k e l y that 

you could play any meaningful r o l e , " and that "routes that are 

somewhat less than 150 percent cf the d i r e c t mileage can also be 

very weak or almost i n e f f e c t i v e competitors," Peterson May 

Deposition at 184, Applicants cannot seriously o f f e r che West 

Lake Charles - DeQuincy - Beaumont - New Orleans route as a 

competitive a l t e r n a t i v e t o e i t h e r the SP d i r e c t West Lake Charles 

- New Orleans or the e x i s t i n g KCS/West Lake Charles - U?/DeQuincy 

- New Orleans route.- Applicants i g r j r e the f a c t t h a t they 

o r i g i n a l l y postulated the concept of c i r c u i t y as being the most 

- Applicants' attempt t o argue during Mr. Peterson's 
deposition that pcst-merger they would not, i n f a c t , operate a 
d i r -^t t r a i n raises issues that would complicate t h i s merger 
beyond a l l possible r e s o l u t i o n . Peterson May Deposition at 227. 
We do not believe that Applicants t r u l y want the Board t o analyze 
each movement as i t may a c t u a l l y happen ( i f indeed Applicants 
would so operate post-merge^) rather than based on the most 
d i r e c t route available and cu r r e n t l y u t i l i z e d . 



important f a c t o r by c a l l i n g the increased 134 miles as "modest". 

Applicants Rebuttal, UP/SP-230, at 293. 

Applicants attempt to overcome the c i r c u i t y of t h i s 

route by claiming that i t requires an interchange s i m i l a r to that 

i n the e x i s t i n g KCS/UP rout i n g . Applicants raise, f o r the f i r s t 

time, t h i s method of comparing routes f o r competitiveness. This 

i s contrary to the testimony of Witness Peterson when he stated 

that-. ci:.-cuity i s measured against "the most d i r e c t route." 

Petersen Deposition at 184-185. Moreover, under t h i s newly 

proff e r e d c r i t e r i a , ro route coming out of West Lake and Lake 

Chc-.rles using t ' e KCS to switch to the BN/Santa Fe i s 

cotapetitive. The response, however, i s that KCS/UP cu r r e n t l y i s 

competitive; and the BN/Santa Fe has stated that i t too could be 

competitive w i t h the merged rail r o a d s i f appropriate access i s 

granted. Rose Deposition at 134. 

3. MONTELL CAN OBTAIN COMPETITION FOR ITS TRAFFIC TO NEW 
ORLEANS EITHE.^ THROUGH DIRECT ACCESS TO ITPLANT BY 
THE BN/SANTA FE SIMILAR TO THAT BEING OFFERED TO THE 
OTHER SHIPPERS IN LAKE CHARLES OR THROUGH INTERLINE 
INTEREXCHANGE RIGHTS BETWEEN THE KCS AND THE BN/SANTA 
FE. 

As a r e s u l t of the "settlemont" w i t h CMA, Applicants 

have proposed to give BN/Santa Fe access to plants at West Lake 

and Lake Charles I o r t r a f f i c to New Orleans. Montell i s e n t i t l e d 

to s i m i l a r access because i t s competitive p o s i t i o n i s no 

d i f f e r e n t from the plants at tb'^se other locations. To grant 

access to West Lake and Lake Charles, but to f a i l t o grant 

s i m i l a r acce.3s to Montell, w i l l i l l e g a l l y discriminate a g i i n s t 

8 



Montell. A l t e r n a t i v e l y , the Board can r e l i e v e .Montell's loss of 

competition to New Orleans by granting the KCS interchange l i n e 

haul r i g h t s w i t h the BN/Santa Fe or whomever obtains trackage 

r i g h t s betveen New Orleans and Houston. (This s o l u t i o n would 

also solve Montell's loss of competition to Houston.) 

4. MONTELL REQUIRES REPLACEMENT COMPETITION 
FOR MOVEMENTS TO HOUSTON. 

Applicants admit that shipments f.rom the Lake Charles 

region to the Mexican border on c a r r i e r s ot) r than Applicants 

are c i r c u i t o u s ; and again, then o f f e r a p a r t i a l remedy. 

Rebensdorf, UP/SP-231, RVS-18 at 6 (quoted a f 5 , supra) . The 

remedy, however, does not provide f o r shipments to Houston even 

though the Mexico bound t r a f f i c goes through Houston. Peterson 

May Deposition at 234. Mon*-ell requires competitive r a i l service 

to Houston. MONT-2 at 6. Montell c u r r e n t l y has that competition 

with the KCS/UP f r i e n d l y connection at DeQuincy. Post-r.-.erger, 

the loss of t h i s connection can be remedied by allowing 

interchange l i n e haul r i g h t s between KCS and the r a i l r o a d given 

trackage r i g h t s or, a l t e r n a t i v e l y , granting BN/Santa Fe d i r e c t 

access to the Mont-ell p l a n t , as has been given at the other Lake 

Charles s t a t i o n s , w i t h stop o f f r i g h t s i n Houston. Applicants 

have offered no reason why these conditions should not be 

granted.-' 

BNSF's witne.os Rose described the t r a f f i c destined to the 
New Orleans and Mexico gateways as "a small f r a c t i o n " of the 
t r a f f i c from the two open shipping points. Rose Deposition at 
117. 

) 



t-. MONTELL-S LOSS OF COMPETITION POR TRAFFIC TO THE EASTERN 
GATEWAYS NEEDS TO BE REMEDIED. 

Montell ships a large percentage ot i t s t r a f f i c to the 

eastern gateways of Memphis, St. Louis and Chicago. MONT-2, 

Gr a n a t e l l i V.S. at 1 7. Routings to these gateways from West 

Lake Charles c u r r e n t l y are e i t h e r SP d i r e c t or vi a 

KCS/Texarkana/UP to Memphis and beyond. MONT-2 at 7. 

Necessarily, t h i s f r i e n d l y KCS/UP connection w i l l be l o s t i f the 

merger i s approved. 

1. MONTELL'S SHIPMENTS TO THE OTHER EASTERN GATEWAYS ARE 
CIRCUITOUS - MERIDIAN IS NOT AN OPTION. 

Applicants suggest that the KCS MidSouth route t o 

Meridian o f f e r s a competitive a l t e r n a t i v e t o sliipments to 

Memphis. This suggestion c l e a r l y shows that there i s not a 

viable a l t e r n a t i v e t o the KCS/UP rou t i n g that now e x i s t s . 

F i r s t , Applicants o f f e r no f a c t u a l support f o r t h i s 

assertion. Second, as pointed out by Mr. Badger i n h i s v e r i f i e d 

statement, the KC.̂  MidSouth route i s not a viable competitive 

option from the Lake Charles ar^a due to length of haul and 

operational delays. OLIN-2, Badger V.S. at K 9. A d d i t i o n a l l y , 

Montell has found t h a t t h i s route i s not economically 

competitive. MONT-2 at 21. Third, there are no KCS j o i n t l i n e 

rates w i t h CSXT or NS f o r p l a s t i c s over the MidSouth route; and 

i f such rates were to be established, they would be non

competitive, considering the much longer KCS route to Meridian 

than New Orleans and the practice of the d e s t i n a t i o n c a r r i e r s of 

pro t e c t i n g t h e i r long haul v i a the New Orleans gateway. See 
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Exhibit 2-; see also MONT-2, G r a n a t e l l i V.S. at % 7. F i n a l l y , 

shipment on the MidSouth would oy-pass .Memphis and not allow f o r 

rrovetrent to and through Memphis to the other eastern gateways and 

the savings that such blocking allows. 

Applicants ignore t h a t they i d e n t i f i e d the Houston -

Memphis c o r r i d o r as a 2-to 1 c o r r i d o r and offere d the BN/Santa Fe 

trackage r i g h t s as a >"?medy. Applicants did not address i n that 

settlemeiit, however, the t r a f f i c that KCS hands o f f to UP i n t o 

t.-iat c o r r i d o r ; and they have f a i l e d to o f f e r a remedy f o r that 

s i t u a t i o n . 11 Montell seeks i s the a b i l i t y to i n t e r l i n e 

e<change w i t h the . a r r i e r that w i l l be t r a v e l i n g on tne Houston-

Memphis c o r r i d o r . 

The Memphis gateway o f f e r s two options: shipments i n t o 

the Southeastern United States and shipments north along the 

Mississippi River to .St. Louis and Chicago. Applicants have 

admitted t h a t shipmenr v i a Memphis to the other Eastern gateways 

improvos the BN/Santa Fe routes to said gateways. A cursory 

examination of the map w i l l show that Memphis provides b e t t e r and 

m.ore d i r e c t access i n t o the Southeastern United States than the 

MidSouth l i n e . Clearly, Applicants o f f e r no r e a l i s t i c 

a l t e r n a t i v e t o the conditions that Montell requests. 

- Monuell rtquests the Board to tak-^ o f f i c i a l notice of the 
KCS' rate information pr-^vided co MontelL. Just as che ICC's 
rules provide--, f o r o f f i c i a l notice of f i l e d t a r i f f s , 4- C.F.R. 
Part 1114, Subpart A, so the Board should take o f f i c i a not'ce of 
rate quotations under Section 11101 cf the Act i n the p o s t - t a r i f f 
environment of the ICC Termination Act. See also 4 9 C.F.R. 
1114.3. 

11 



D. BECAUSE MONTELL'S SHIPMENTS CUSTOMARILY MOVE INITIALLY TO 
^ STORAGE AT THE TIME THEY ARE HANDED OVER TO THE RAILROAD. 
' MONTELL CANNOT ACCEPT LIMITED DESTINATION ACCESS. 

Because of the dynamics of the p l a s t i c s business, Montell 

generally does not know the d e s t i n a t i o n of i t s r a i l ^d^r at the 

time they are delivered to the r a i l r o a d . Montell, l i k e other 

p l a s t i c s manufacturers, produces a c e r t a i n q u a n t i t y of a 

p a r t i c u l a r r e s i n that i s immediately placed i n r a i l cars and 

delivered to the r a i l r o a d f o r storage. See MONT-2 at 6-7. As 

much as 70% of a plant's output may be assigned i n i t i a l l y t o 

storage. Rose Deposition at 93. Generally, i t ..s only a f t e r the 

car has baen i n storage that i t s contents are scld and a del i v e r y 

destination determined. Any r a i l service that i s l i m i t e d i n the 

destinations to which i t can d e l i v e r Montell's t r a f f i c cannot be 

competitive. See Rose Deposition at 113-114. Montell cannot be 

faced w i t h the p o s s i b i l i t y of having t o order a r a i l car returned 

to i t s f a c i l i t y so tha t i t can be shipped on a d i f f e r e n t c a r r i e r 

w i t h the added expense of paying two rather than one c a r r i e r . I f 

the merger i s approved without o f f e r i n g Montell a second c a r r i e r 

w i t h f u l l access t o a l l relevant dest:nations. 'hen Montell w i l l 

not have competition f o r i t s r a i l service. 

CONCLUSION 

I f the Commission were to approve the UP/SP merger as 

proposed, competition f o r Montell's West Lake Charles r a i l 

t r a f f i c w i l l be extinguished. The I n t e r s t a t e Commer<-e Act and 

CH precedent-, as d e t a i l e d i n MONT-2, p r o h i b i t such a r e s u l t . 

Av. j o r d i n g l y , Montell r e s p e c t f u l l y requests the Surface 

12 



Transportaticn Board, i f i t approves the merger as proposed, t<-

impose the fo l l o w i n g as conditions on the merger of the Applicant 

c a r r i e r s : 

1) 

2) 

3) 

The merged c a r r i f r must grant interchar fe r i g h t s w i t h 
the KCS at Shrev/eport to the BN/Santa .-e or whomever 
obtains trackage r i g h t s c e r the e x i s t i n g r a i l l i n e s 
owned by Applicants between Houston, Texas and Memphis, 
Tennessee; 

The merged c a r r i e r n.iist grant interchange l i n e haul 
t r a f f i c r i g h t s at West Lake Charles to the BN/Santa Fe 
or whomiever obtains trackage r i g h t s over the e x i s t i n g 
r a i l l i n e owned by the SP between Houston, Texas and 
Iowa Junction, Louisiana, f o r t r a f f i c moving between 
West Lake Charles and Houston or New Orleans; and, 

The merged c a r r i e r must grant access to the Montell 
plant to the BN/Santa Fe on the same oasis as granted 
at West Lake and Lake Charles but w i t h the added 
provision t h a t BN/Santa Fe can d e l i v e r Montell's 
t r a f f i c to Houston. 

Respectfully submitted. 

June 3, 1996 

Martini W. Bercovici 
DouglaB J. Behr 

KELLER \AND HECKMAN LLP 
1001 v.; Street, N.W. 
Suite 500 West 
Washington, D.C. 20001 
Tel: (202) 434-4100 
Fax: (202) 434-4646 

Attorneys f o r Montell USA, Inc. 

* Arizona Chemical Company, which operates a chemical plant i n 
S p r i n g h i l l , Louisiana, also complains about the p o t e n t i a l loss of 
thvj Shreveport interchange. See Comments of Arizona Chemical 
Company f i l e d w i t h the Board on . ^ p r i l 29, 1996, attached hereto 
as Exhibit 3. 
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EXHIBIT 2 

THE K A N S A S C I T Y S O U T H E R N R A I L W A Y C O M P A N Y 
Marketing Departinent 
114 West 11th Street 

Kansas City, MO 64105 
Direct (816) 556-0406 
FAX (816) 556-041.8 

Kenneth D. Clark, Jr. 
Vice President 

Chemical and Petroleum Products 

VIA FEDERAL EXPRESS 
May 14, 1996 

Mr. Robert W. Granatelli 
Manager 
Transportation Operations 
Montell USA, Inc. 
2801 Cer.ter\'ille Road 
P. O. Box 15439 
Wilmington, DE 19850 

Dear Bob: 

North America 

Tliis will respond to yoiir request, pursuant to new Section 11 lOi of the Interstate Commerce 
Act, that we provide you with rite information on plastic resins mc ing from West Lake 
Charles into Georgia, Norm Carolina and South Carolina via the MidSouth route. 

1 here are no existing rates on plastics moving via the MidSouth route (KCS/Meridian/NS or 
kCS/Binningham/'CSXT). Prior rate application by our connecting carriers has been 
cancelled. 

Based upon our recent experience, we believe that New Orleans is a more advantageous 
gateway to Montell than Meridian or Birmingham since NS or CSXT likely will seek rate 
factors into the eastem seaboaid .states through the MidSouth connections equivalent or 
comparable to the rate factors available via New Orleans. Considering the substantially 
greater length of haul for movement via the MidSoutli gateways than for connecting at New 
Orieans "via joint line movement (KCS/DeQuincy/MP)" and the consequential grer'er cost to 
Montell to ship via the MidSouth route, we suggest that you consider routing via New 
Orleans. 

We anticipate meeting with NS in the near future for discussions on re-establishing effective 
connections via the MidSouth route. We cannot predict how those through rates may 
compare with rates via New Orleans; however, if you wish to be advised of the outcome of 
those discussions, or if you desire that we r-irsue rates via the MidSouth routing at this time, 
please so advise, and provide us with custo lary detail conceming volumes, destinations, etc. 



EXHIBIT 3 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CONfPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION SOUTHERN PACIFIC 

TRANSPORFATION COMPANY, FT LOUIS SOc fHWESTERN' RAILWAY 
COMPANY, SPCSL COPJ- AND THE DENX^ER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF 
ARIZONA CHEMICAL COMPANY 

In accordance with the goveming procedural order in this matter, Arizona Chemical Company 

hereby submits its comments on the proposed settlement agreement reached between the Chemical 

Manufacturers' Assv :iation ("CMA") and the Applicantsi in this proceeding. Arizona Chemical 

Company is a member of CMA, and has been participating in this proceeding through that 

membership Anzona Chemical Company adop.s the com.nents filed by CMA on March 29, 1996 

?.r. its ovr..*' 

Apphcants" refers collectively to Unior Pacific Corpoi ation, Union Pacific Railroad 
Company, Missoun Pacific Railroad Company, Southem Pacific Rail Corporation, Southem Pacific 
I ransponation Company, St. Louis Southwestem Railway Company, SPCSL Corp. and the Denver 
and Rio Grande Westem Railroad Company. 

^ Anzona Chemical Company believes that it does not need to separately inte.vene due to its 
participation m this proceeding through its membership in CMA. To the extent any formal 
procedures are deemed necessary, Arizon Chemical Company hereby requests a waiver of c'̂ ose 
requLrements. 



My name is Thomas S. Brzowski, and I am the Manager Transponation and Distribution at 

Arizona Chemical Company. I hereby certify that I am qualified and authorized to submit these 

comments on behalf of the Arizona Chemical Company. 

CMA, Burlington Northem Railroad Company and the Atchison, Topeka and Santa Fe 

Railway Company ("BNSF") and Applicants have entered into a Settlement .Agreement ("the CMA 

Settlement"), SSS. UP/SP-219, filed April 19, 1996, purportedly to resolve the problems and concems 

about the merger raised by CMA in their comments on March 29, 1996 sgg Attachment 1 to CMA-

7, filed March 29, 1996. While the CMA Settlement does address some ofthe issues raised by CMA, 

and is therefore indicative of the possibility of resolving these issues, it fails to address others, and 
'N 

therefore is not a sufficient solution to the anti-competitive problems raised by CMA in its comments. 

Arizona Chemical Jompany operates a chemical plant in Springhill, Louisiana. This facility 

is served exclusively by KCS, which must interchange with other railroads for much of our outbound 

traffic For traffic moving to Houston, Mexico, and the Westem United States, KCS connects with 

both UP and SP at Shreveport for beyond movement. Arizona Chemical Company presently has 

annual contracts in place with both UP and SP, and these contracts are awarded to these carriers 

based on the price and service options they provide. If the merger is approved, however, Arizona 

Chemical Company vxill lor-̂  this important p ice service compptition. Hence, it is a so-c«l!fid "2-

10-]" shipper, due to the Shrevepon interchange, but Arizona Chemical Company will, in no way, 

benefit fi-om the BNSF or CMA Settlement agreements 

Nonetheless, the CM A Settlement is a constmctive start to resolving the anti-competitive 

effects ofthe proposed merger, but only a start. For example, the CMA settlement will resolve the 

traffic-flow di.-ctional problem CMA referred to in its comments, which is usefiil The CMA 

- 2 -



settlement vM the reduce the reciprocal switching charges, which is another useful bf>nefit for 

shippers. 

Despite these benefits, however. ^ CMA settlement fails to resolve basic coacenis of CMA 

raised in hs March 29 comments We therefore adhere to those comments as the position of ̂ ĵizona 

Chemical Con̂ Moy on the proposed merger. 

RespectfiiUy submitted. 

DATE: April 29.1996 

APR 26 '96 14.-13 

Thomas S. Brzo\ 
Manager Transpoitation and Distribution 
Arizona Chemical Company 
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CEBTIFIEOSOPV 

' 1 BEFORE THE 

2 SURFACE TRANSPORTATION BOARD 

3 Finance Docket No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN .PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWiiSTP.RN RAILWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER A'-ID RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 Washington, D.C. 

13 Wednesday, May 8, 1996 

14 D e p o s i t i o n o f RICHARD B. PETERSON, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by co u n s e l 

16 f o r t h e P a r t i e s i n t h e above e n t i t l e d m a t t e r , 

17 p u r s u a n t t o agreement, t h e w i t n e s s b e i n g d u l y 

18 sworn by JAN A. WILLIAMS, a iTotary P u b l i c i n a i d 

19 f o r t h e D i s t r i c t o f Columbia, t a k e n a t t h e 

o f f i c e s o f C o v i n g t o n &. B u r l i n g , 1201 P e n n s y l v a n i a 20 

21 Avenue, N.W., Washington, D.C, 20044, a t 

22 10:05 a.m., Wednesday, May 8, 1996, and t h e 

23 p r o c e e d i n g s b e i n g t a k e n down by Ste n o t y p e by 

24 JAN A. WILLI.^MS, RPR, and t r a n s c r i b e d under h er 

25 d i r e c t i o n . 
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1 MR. ROACH: Same o b j e c t i o n . 

2 • THE WITNESS: W e l l , l e t me r e s t a t e what 

.. ._3 we d i d . We l o o k e d at those customers and 

4 i d e n t i f i e d those customers t h a t had d i r e c t r a i l 

5 c o m p e t i t i o n from UP and from SP and from no o t h e r 

6 r a i l r o a d s . 

7 Q. And you c o n f i n e d your a n a l y s i ^ i t o r a i l 

8 c o m p e t i t i o n ? 

9 A. We d i d not -- no, b e l i e v e me, we d i d n ' t 

10 c o n f i n e our a n a l y s i s t o r a i l c o m p e t i t i o n . 

11 Q. I n d e t e r m i n i n g those p o i n t s t h a t you 

12 j u s t d e s c r i b e d , you l o o k e d a t whether o r n o t t h e y 

13 were r a i l , i n o t h e r words; i s t h a t c o r r e c t ? 

14 A. I n t h e s m a l l subset o f our t o t a l 

15 a n a l y s i s t h a t was i n v o l v e d i n i d e n t i f y i n g t h e 

16 t w o - t o - o n e , what are known as t h e two-to-one 

17 s h i p p e r s , we l o o k e d a t r a i l c o m p e t i t i o n f i r s t t o 

18 i d e n t i f y t hose s p e c i f i c customers. That was a 

19 p i e c e o f our a n a l y s i s and t h a t i s what's known as 

20 t h e tv.'o-to-one s h i p p e r i d e n t i f i c a t i o n , y es. 

21 MR. MULLINS: I would l i k e t o have 

22 marked as E x h i b i t 1 a diagram t h a t a c t u a l l y 

23 appeared i n t h e KCS comments. 

24 ( P e t e r s o n R e b u t t a l E x h i b i t 

•25 No. 1 was marked f o r 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 



) 
1 i d e n t i f i c a t i o n . ) 

2 BY MR. MULLINS: 

3 Q. R e f e r r i n g t o t h i s d iagram, i n d u s t r i a l 

.4 s i t e No. 1, y o u r a n a l y s i s would have c o n s i d e r e d 

5 such an i n d u s t r i a l s i t e as a two-to-one p o i n t ; i s 

6 my u n d e r s t a n d i n g c o r r e c t ? 

7 A. Now, these drawings -- yeah, these were 

8 t h e d r a w i n g s p e r f o r m e d by Mr. Grimm? 

9 Q. That's c o r r e c t . 

10 A. Okay. I'm j u s t t r y i n g t o remember^them 

11 w i t h o u t h a v i n g t o go back t h r o u g h a l l t h a t . 

12 Okay. And i n t h i s d r a w i n g he i s s a y i n g t h a t 

13 t h e r e i s a " d i r e c t r a i l l i n e o f SP and a d i r e c t 

14 r a i l l i n e o f UP t o t h e i n d u s t r i a l s i t e No. 1, and 

15 t h a t wouid be a two-to-one s h i p p e r , c o r r e c t . 

16 Q. And, i f t h a t l i t t l e p i e c e of t r a c k i n 

17 t h e m i d d l e was s i m p l y , you know, owned by a 

18 s w i t c h i n g c a r r i e r , f o r example, t h a t would be 

19 c o n s i d e r e d a two-to-one p o i n t ? 

20 A. Yes. 

21 Q. Because che e w i t c h i n g c a r r i e r c o u l d 

22 e i t h e r g i v e i t o f f t o UP or t a k e i t up t o SP, 

23 c o r r e c t ? 

24 A. Th a t ' s c o r r e c t . 

25 Q. But i t had t o be open, i t had t o be an 

I 
ALDERSON REPORTING COMPANY, INC. 

(202)289-2260 (800) FOR OEPO 
1111 14th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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have used them. They're ue rom time t o t i m e . 

Q So d i d not UP use BZAs i n t h e Santa 

Fe/Si~athern P a c i f i c case? 

A. We may have. 

Q. So t h i s i s n ' t t he f i r s t case where BEAs 

have been used as a -- f o r the d e f i n i t i o n o f a 

r e l e v a n t g e o g r a p h i c market? 

A. I b e l i e v e t h a t ' s an a c c u r a t e statement.. 

Q. L e t ' s go i n t o your c r i t i c i s m . s , some o f 

your c r i t i c i s m s of Mr. Grimm's a n a l y s i s . You., 

-for exi.mple, s t a t e i n one case t h a t -- you a t t a c k 

him f o r u s i n g a c i r c u i t y s c r e e n of 160 t o 180 

P'ircent . Do you r e c a l l y c u r disagreement w i t h 

L r . Grimm on t h a t ? 

A. Yes. 

Q. And what d i d you say was t h a p r o p e r 

c i r c u i t y screen?' 

A. W e l l , I d i d n ' t . I s a i d t h a t a t the. 

.no^-t a s c r e e n c f 150 p e r c e n t s h o u l d have been' 

used. And i n many markets a screen much l e s s 

t h a n t h a t s h o u l d be '.is-ed. 

Q. So what i s your basxs f o r a r g u i n g t h a t 

160 t o 180 i s somehow d r a m a t i c a l l y d i f f e r e n t t h a n 

150 ? 

A. W t l l , as I s a i d , f i r s t of a l l , t o use 

ALDERSON REPORTING COMPANY, INC. 
(20^)289-2260 (800) FOR DEPO 

1111 14th ST., N.W.. 4th FLOOR / V.'ASHINGTON D.C, '.0005 



8 9 

1 one b l a n k e t number i s a p r e t t y -- you know, a 

2 p r e t t y i n c o m p l e t e a n a l y s i s . I f you're g o i n g t o 

3 use one number and r e c o g n i z e t h a t i t ' s s o r t o f a 

4 

S 

s u p e r f i c i a l a n a l y s i s , I c e r t a i n l y w ouldn't go 

ov e r 150 But, once u s i n g t h e 150, I would 

6 r e c o g n i z e t b a t t h e r a are markets where, due t o 

7 t h e p h y s i c a l c h a r a c t e r i s t i c s o f the r o u t e s and ' a 

8 h o s t o f o t h e r f a c t o r s , r o u t e s t h a t .ar- n o t 150 

9 p e r c e n t c i r c u i t o u s s t i l l are a m i n i m a l . 
'S 

10 •.-competitive f o r c e . 

^1 Q- Besides c i r r i t y what o t h e r f a c t o r s 

12 w ould you use? 

A. We.:.l, c i r c u i t y i s i m p o r t a n t o b v i o u s l y . 

14 But you need t o l o o k a t t h e C d p a b i ] i t i e s o f t h e 

r o u t e s i n terms of c a p a c i t y , d e n s i t y , s c h e d u l e s , 

e f f i c i e n c y , r i s e and f a l l , g r a d i e n t , c u r v a t u r e , 

w h e t h e r t h e r e are s t r a t e g i c a l l y l o c a t e d t e r m i n a l s 

and c l a s s i f i c a t i o n y a r d s t h a t can handle t h e 

19 b u s i n e s s , and so f o r t h . 

15 

16 

17 

18 

2 0 

21 

23 

25 

Q. I f you're t r y i n g t o d e t e r m i n e t h e 

mar:-.et share between c e r t a n c i t y p a i r s , f o r 

22 example, L.A. and Houston, f o r example, would you 

t h r o w o u t a c e r t a i n r o u t e i f i t l.ad l e s s t h a n a 

24 c e r t a i n p e r c e n t a g e ? 

A. W e l l , I mean a p e r c e n t a g e of 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR / WASHINGTON D.C, 20005 



n 184 

1 Mr. M u l l i n s and I t h i n k even t h i s a f t e r n o o n w i t h 

2 Mr. Wood, you t a l k e d a l i t t l e b i t abou^ t h e 

3 c i r c u i t y f a c t o r i n terms of what I oel.i.eve was a 

4 t e s t used by a p p l i c a n t s i n e- a l u a t i n g whether 

5 c e r t a i n r o u t e s were two-to-one r o u t e s and whether 

6 or not the BN/SF which may have s e r v e d t h e same 

7 p o i n t s were e f f e c t i v e c o m p e t i t .rs on these 

8 r o u t e s ; i s t h a t a f a i r c h a r a c t e r i z a t i o n ? 

9 A. Yes. 
'•V 

10 Q. And the c i r c u i t y f a c t o r as I u n d e r s t a n d 

11 was 150 p e r c e n t i n terms o f measuring whether o r 

12 n ot t h e BN/SF would be an e f f e c t i v e c o m p e t i t o r 

13 under t h e i r c u r r e n t r o u t e o f movement? 

14 A. No, t h a t ' s n o t n e c e s s a r i l y c o r r e c t . I« 

15 i n d i c a t e d t h a t almost i n no event would we 

16 c o n s i d e r a r o . i t e g r e a t e r t h a n 150 p e r c e n t 

17 c i r c u i t o u s t o b& a c o m p e t i t i v e f a c t o r ' . However, 

18 i t ' s a l s o t r u e t h a t r o u t e s t h a t a r r somewhat l e s s 

19 t h a n 150 p e r c e n t o f t h e d i r e c t mi.eage can a l s o 

20 be v e r y weak or almost i n e f f e c t u a l c o m p e t i t o r s , 

21 s p e c i f i c a l l y i f t h e y have o t h e r d i s a b i l i t i e s such 

22 as grades and slow t r a c k , l a c k of good t e r m i n a l s , 

23 and sc on and so f o r t h . -

24 Q. So the 150 p e r c e n t v^oul--^ be k i n d o f an 

25 o u t s i d e f a c t o r ; i s t h a t r i g h t ? 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (800) FOR DEPO 

1111 Mth ST.. N.W., 4th FLOOR / WASHINGTON, D... 20005 
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185 

A. Yeah, i t ' s a r u l e of thumb. I guess 

i t ' s my own r u l e , p e r s o n a l r u l e of Lnumb, t h a t , 

no m a t t e r how good your r o u t e i s i n o t h e r ways, 

• i t..j,y.ou'. r e over 150 p e r c e n t c i r c u ; t o u s , i t ' s , 

•h-ighly u n l i k e l y t h a t you c o u l d p l a y any 

- m e a n i n g f u l c o m p e t i t i v e r o l e , 

Q. And, when you t a l k about 150 percent 

c i r c u i t o u s , you r e f e r r e d I b e l i e v e to d i r e c t 

route, are you measuring against the most • 

e f f i c i e n t c the d i r e c t route's? 

A. Yes, probably the most d i r e c t route, 

Q. You t a l k e d t h i s morning w i t h 

Mr. M u l l i n s about th e b u i l d - o u t s i t u a t i o n or 

b u i l d - o u t o p p o - t u n i t i e s and .=!tatsd t h a t ^^u had 

s e a r c h e d and f o u n d o n l y two s i t u a t i o n s w h i c h 

q u a l i f i e d , and t h o s e were the Mont B e l v i e u and 

t h e Bayer or M i l e s s i t u a t i o n . Can you r e v i e w f o r 

us p l e a s e t h e f a c t o r s t h a t you t o o k i n t o a c c o u n t 

i n d e t e r m i n i n g t h a t those s i t u a t i o n s q u a l i f i e d 

f o r p r o t e c t i o n i n t h e merger? ' 

A. W e l l , I w i l l r e f e r you uo t h e b u i l d - i n 

s e c t i o n here i n t h e f i r s t p a r t of my s t a t e m e n t , I 

b e l i e v e i t s t a r t s on page 49, t h e Normandy 

b u i l d i n g , yeah. 
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1 t h e St. L o u i s s t o r a g e i n t r a n s i t , o r i s t h a t 

2 r a i l r o a d convenience? 

3 A. No, t h a t ' s -- I mean those t r a c k s a re 

4 committed t o j u s t c e r t a i n customers. We have 

5 t h r e e customers m S t . L o u i s t h a t use those 

6 t r a c k s . 

7 Q. W i t h r e g a r d t o the p o t e n t i a l t h a t BN/SF 

8 nay r o u t e o r may u t i l i z e some o f these f a c i l i t i e s 

9 ycu've i d e n t i f i e d on page 159 and 160, t h e 

10 

25 

) 

s t o r a g e y a r d s , d i d you take those i n t o account i n 

11 your t r a c k a g e r i g h t s f l o w c a l c u l a t i o n s w h i c h 

12 appear on the c o l o r c h a r t betwaen pages 171 and 

13 172 o f y o u r t es t-".mony r 

14 A. No. 

15 Q. L e t ' s t a l k about Lake C h a r l e s 'or a few 

16 m i n u t e s . 

17 A. Okay.^ 

18 Q- There are as I u n d e r s t a n d i t t h r e e 

19 r a i l r o a d s t a t i o n s n t h e area g e n e r a l l y known as. 

20 Lake Charle<^. Please c o n f i r m o r c o r r e c t me i f ' 

21 I'm wrong, t h e r e ' s Lake C h a r l e s , West Lake, and' 

22 West Lake C h a r l e s ; i s t h a t a c c u r a t e ? 

23 A. Th a t ' s c o r r e c t . There's a l s o a p l a c e -

24 - c a l l e d Harbor. . 

Q. And t h e y ' r e a l l i n t h e same g e n e r a l 
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g e o g r a p h i c v i c i n i t y ? 

A. C o r r e c t . 

Q. I n f a c t , i s n ' t i t t r u e t h a t t h e 

f a c i l i t i e s a t West Lake Charl«^r are s e r v e d by a 

b r a n c h l i n e coming t h r o u g h Lake Charles?. 

A. W e l l , i t a c t u a l l y goes thr.ough West 

Lake ., 

Q. . Through West Lake. Who o p e r a t e s t h a t 

b r a n c h l i n e ? 

A. That branch l i n e i s a j o i n t f a c i l i t y 

between KCS and Southern P a c i f i c ' . 

Q. And the UP has c e r t a i n t r a c k a g e r i g h t s 

arrangements w i t h t h e Southern P a c i f i c i n t h e 

Lake Cha r l e s a r e a ; i s t h a t c o r r e c t ? 

A. W e l l , no. I t h i n k t h a t ' s -- no. 

Q. Go ahead. Please e x p l a i n . 

A. Why don't I e x p l a i n . Lake Charges i s a 

p o r t area s e p a r a t e d by the C a l c a s i e u R i v e r . .̂'he 

rea s o n I men t i o n t h a t i s the t h i n g t o keep i n 

mind i s t h a t Ur.ion P a c i f i c ' s t r a c k s a re o n l y on 

t h e e a st s i d e o f the r i v e r and KCS' t r a c k s a re 

o n l y on t h e west s i d e of t h e r i v e r . And SP^s 

e a s t / w e s t main l i n e goes a c r o s s t h e r i v e r and-, 

s e r v e s b o t h sid"es. 

So one r a i l r o a d s e r ves a l l o u r 
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s t a t i o n s , and t h a t i s Sou t h e r n P a c i f i c ^ * I t 

s e r v e s g o i n g from r \ s t t o west, i t serves H a r b o r , 

L o u i s i a n a , w h i c h i " . - f d c i l i t y between SP 

and UP. and i t ' s ^v:>-*z-one ^..c>int and i t ' s p a r t 

of t h e UP/BN s e t t l e - n e n t . 

Then we comt over t o Lake C h a r l e s , 

s t i l l on t h e ea s t s i d e o f t h e r i v e r ; That i s 

s e r v e d by UP, SP, and KCS*«has r i g h t s t o . 

r e c i p r o c a l s w i t c h i n g t h e r e t h r o u g h ^laulage 

a r rangements w i t h UP. But Lake Cha r l e s has t h r e e 

r a i l r o a d s t o d a y , UP, SP, and KCS. Now, I s a i d 

KCS d i d n o t come across t h e r i v e r , t h a t i s why 

t h e y ; r e t h e r e under a haulage arrangement. So 

Lake C h a r l e s i s what we c a l l a t h r e e - t o - t w o 

p o i n t . • 

Then we cross, t h e r i v e r and we come t o 

West Lake. West Lake i s t h e l o c a t i o n o f O l i n and 

PPG and t h e i r chem-^ a l p l a n t s . And West Lake i s 

s e r v e d by KCS and SP and i s open t o UP under 

r e c i p r o c a l . s w i t c h i n g and haulage, because as I 

s a i d we d o n ' t come over on t h e west s i d e o f t h e 

r i v e r . So t h o s e are t h r e e - t o - t w o p o i n t s . That 

i s a t h r e e - t o - t w o p o i n t . West Lake. 

Then, as you go west,, down t h e b r a n c h 

t h a t you r e f e r r e d t o , t h e p o i n t s are -- w h i c h i s 
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' 1 where most o f the c h e m i c a l companies are and y o u r 

2 c l i e n t , Montell,, i t used t o be Himont, and o t h e r s 

3 a r e , and t h a t i s known as West Lake CharLes. And 

4 tho s e p o i n t s are a l l s e r v e d o n l y by KCS and SP., 

5 So i t i s a c o m p l i c a t e d area, b u t t h a t ' s k i n d o f 

6 th e f o u n d a t i o n . Okay. 

7 Q. Okay. Thank you. I n terms o f 

8 f a c i l i t i e s a t any of th e s e f o u r p o i n t s . 

9 e s s e n t i a l l y i s n ' t i t t r u e t h a t t h e y are s i m i l a r l y 
'N 

s i t u a t e d w i t h r e g a r d t o r o u t i n g t r a f f i c f r o m . t h e 10 

e s s e n t i a l l y i s n ' t i t t r u e t h a t t h e y are s i m i l a r l y 
'N 

s i t u a t e d w i t h r e g a r d t o r o u t i n g t r a f f i c f r o m . t h e 

11 p l a n t t o any of t h e major gateways? 

12 A. No. 

. 13 Q. I'm not t a l k i n g about s e r v i n g c a r r i e r s . 

14 I'm t a l k i n g about t h e i r p h y s i c a l l o c a t i o n i n 

15 terms o f g e t t i n g o ut o f t h e i r p l a n t s , i n terms o f 

16 g e t t i n g --

17 MR. ROACH: O b j e c t i o n . 

18 BY MR. BERCOVICI: 

19 Q. I n terms of d i s t a n c e s , l e t me p u t i t 

20 t h a t way, i n terms of d i s t a n c e . 

21 A. .^11 of these f o u r areas are w i t h i n t e n . 

22 12 m i l e s o f each o t h e c . 

23 Q. A s h i p p e i a t West Lake Charles t r y i n g 

24 t o move p r o d u c t t o New O r l e a n s , what o p t i o n s does 

25 t h a t s h i p p e r have today? ^ 

) • 
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A. Today he has two o p t i o n s . He has SB 

S?^rrg'le—line from West Lake Cha r l e s t o New 

^ O r l e a n s . And th e n he has a j o i n t - l i n e r o u t e , 

KCS/UP, 'Which i s ac c o m p l i s h e d chrough an ^ 

• i n t e r c h a n g e p o i n t about 20 m i l e s n o r t h o f Lak"^ 

C h a r l e s , a p l a c e c a l l e d De Quincy. So he's g o t a 

s i n g l e l i n e and a j o i n t l i n e . 

Q. Do you know what t h e r e l a t i v e m i l e a g e s 

a r e f o r those movements? 
•v 

A.. W e l l , t h e SP i s t h e s h o r t e s t becauae i t 

goes s t r a i g h t t o New O r l e a n s , KCS goes n c r t h 

l e t ' s say about 20 m i l e s , and then UP goes e a s t 

and t h e n s o u t h e a s t . So I don't know, I suppose 

t h e UP i s maybe 50 m i l e s l o n g e r t h a n t h e 5P, • 

so m e t h i n g l i k e t h a t . 

Q. I n t h e t e s t i m o n y o f M o n t e l l and O l i n , 

M o n t e l l i d e n t i f T e d t he KCS/UP r o u t e as 259 m.iles 

and O l i n i d e n t i f i e d t he SP d i r e c t r o u t e t o New 

Or l e a n s as about 220 m i l e s . 

,->-A. T h i r t y - n i n e . What d i d I say? 50? I 

won't argue over 11 m i l e s . 

Q. You're b e i n g v e r y a g r e e a b l e t h i s 

a f t e r n o o n , Mr. P e t e r s o n . 

You s t a t e on page 33 of your r e b u t t a l 

s t a t e m e n t t h a t , f c r t r a f f i c t o New Orleans i n t o 
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1 t h e South and i n t o the Southeast, t h a t t h e 

2 KCS-Beaumont-BN/Santa Fe r o u t e i s n o t 

3 s i g n i f i c a n t l y d i f f e r e n t than t h e c u r r e n t KGS.-De 

4 Quincy-UP r o u t e ? 

5 A. R i g h t . 

6 Q. I f t h e merger goes throucjh as proposed, 

7 do I u n d e r s t a n d t h a t t h e s h i p p e r s a t West Lake 

8 C h a r l e s c o u l d r o u t e t o New Orleans e i t h e r on 

9 UP/SP d i r e c t under the c u r r e n t SP l i r . e o r t h e y 

10 c o u l d r o u t e from West Lake Charles t o Beaumont . 

11 and connect w i t h t h e BN/SF, hand o f f t o t h e BN/SF 

12 i n t o New O r l e a n s , i s t h a t t he r o u t i n g option?*^-

\ 13 A. That i s c o r r e c t . 

14 Q. You s t a t e t h a t those two r o u t e s are not 

15 s i g n i f i c a n t l y d i f f e r e n t . What f a c t o r s d i d you 

16 t a k e i n t o account i n l o o k i n g a t whether t h o s e 

17 were s i g n i f i c a n t l y d i f f e r e n t ? 

18 A. W e l l , I compared them t o t h e two 

19 c u r r e n t r o u t e s . Again I t h i n k t h e customer i s 

20 g o i n g t o have an improved s i t u a t i o n . F i r s t of 

21 a l l , UP/SP i s g o i n g t o r e p l a c e SP as a s i n g l e 

22 l i n e . We t h i n k we're g o i n g t o b r i n g some 

23 improvements t o SP s e r v i c e and make a more -- you 

24 know, a more e f f i c i e n t r o u t e and a b e t t e r s e r v i c e 

25 r o u t e t h a n SP has tod a y . 
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1 As f a r as t h e j o i n t l i n e , i n s t e a d o f 

2 g p i n g up t o KCS g o i n g across t o UP t o Baton 

3 Rouge and coming down, y o u ' l l go back- t o 

4 Beaumont, t h e n h e ' l l get on the BN/Santa Fe, b u t 

5 t h e n h e ' l l use y o u r 220 m i l e s h o r t r o u t e 

6 s t r a i g h t , ycu know, t o New O r l e a n s . 

7 So he can use KCS, h e ' l l have BN/Santa 

8 Fe who w i l l be o p e r a t i n g i t s own r a i l r o a d , 

9 r u n n i n g i t s own r a i l r o a d . Many of you seem t o be 
'•s 

10 a w f u l l y concerned about t h a t here. You s h o u l d n ' t 

11 be concerned. That j o i n t r o u t e w i l l be a t l e a s t 

12 as good as t h e c u r r e n t j o i n t r o u t e . So i t 

13 appears t o me t h a t c o m p e t i t i c n has been 

14 m a i n t a i n e d o r even improved. 

15 Q. Going on the j o i n t r o u t e on the 

16 KCS-West Lake Charles-De Quincy i s a movement 

17 t h a t goes i n a n o r t h w e s t e r l y d . i r e c t i o n , c o r r e c t ? 

18 A. C o r r e c t . 

19 Q. From De Quincy t h e y would go t o 

20 Beaumont which i s i n a s o u t h w e s t e r l y d i r e c t i o n , 

21 c o r r e c t ? 

2 2 A. C o r r e c t . 

23 ' Q. And t h e p o i n t of i n t e r c h a n g e o r p o i n t 
24 o f d e s t i n a t i o n i s east of the Wesc Lake C h a r l e s , 

25 c o r r e c t ? 
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1 A. C o r r e c t . 

2 Q. Do you have any i d e a what t h e .distance 

3 i s from West Lake C h a r l e s t o "Beaumont? 

4 A. I t ' s n o t v e r y f a r , 30 m i l e s , 40 m i l e s , 

5 somewhere i n t h e r e . * 

6 Q. Did you r e v i e w t h e M o n t e l l t e s t i m o n y i n 

7 c o n j u n c t i o n w i t h your p r e p a r a t i o n o f your --

8 A. I t h i n k I re a d i t , yeah. 

3 Q. A c c o r d i n g t o M o n t e l l ' s w i t n e s s , t h e 

10 d i s t a n c e f_-om West Lake C h a r l e s t o Beaumont i s 74 

11 m i l e s . 

12 A. From'West Lake C h a r l e s t o Beaumont i s » 

13 ,74, miles'? 

14 Q. S e v e n t y - f o u r m i l e s . 

IE A. Let me l o o k a t t h e map he r e . 

16 I t c o u l d be t h a t l o n g , i t j u s t never 

17 seems t h a t l o n g 'to me. Are you sure t h a t ' s f r o m 

18 Lake C h a r l e s , t h a t ' s not f r o m West Lake C h a r l e s . 

19 Q. That's what I was t o l d and t h a t was 

20 c o n f i r m e d t o me y e s t e r d a y a f t e r n o o n a c c o r d i n g t o 

21 whatever t h e o f f i c i a l g u i d e i s of t h e t a r i f f t h a t 

2 2 t h e y use . 

23 A. A l l r i g h t . 

24 Q. So t h a t means t h a t , i n terms o f t h i s 

25 r o u t e w h i c h i s n o t s i g n i f i c a n t l y d i f f e r e n t , t h a t 
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1 t h a t movement would have t o go 74 m i l e s f r o m West 

2 Lake C h a r l e s t o Beaumont, r e t u r n back t h r o u g h 

3 Lake C h a r l e s , a n o t h e r d i s t a n c e of a p p r o x i m a t e l y 

4 a n o t h e r 74 m i l e s , p l u s t r a v e l t he 220 m i l e s from 

5 Lake C h a r l e s i n t o New O r l e a n s . That i s a t o t a l 

6 by my p e n c i l and paper o f 368 m i l e s . 

7 A. Okay. And the UP would be about 250. 

8 Q. . About 220, t h e UP/SP d i r e c t r o u t e . 

9 A. Yeah. But we're n o t g o i n g t o o p e r a t e 

10 t h a t way. 

1] Q. You're not g o i n g t o o p e r a t e t h e UP/SP 

12 d i r e c t r o u t e ? 

13 A. P r o b a b l y n o t . On c a r l o a d b u s i n e s s we 

14 t a k e i t up t o our L i v o n i a y a r d and p r e b l o c k i t 

15 t h e r e w h i c h i s near Baton Rouge. I may be wrong 

16 on t h a t , we might t a k e i t o v e r t o t h e SP. I t 

17 c o u l d go e i t h e r way. 

18 Q. When I asked you b e f o r e about y o u r r u l e 

19 of thumb on c i r c u i t y , you s a i d t h a t you use t h e 

20 most d i r e c t r o u t e of movements. Do you r e c a l l 

2 1 t h a t ? 

22 A. Well', no. Come on, t h a t was a 

23 d i f f e r e n t c o n t e x t . I s a i d t h a t was u s i n g --

24 c o m p a r i n g a c i r c u i t o u s r o u t e t o t h e d i r e c t r o u t e s 

25 o f movement. 
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Q. W e l l , i s n ' t t h i s a c i r c u i t o u s r o u t e 

g o i n g f r o m West Lake Charies t o Beaumont and back 

t o New Orleans as opposed t o --

A. Oh, - don't deny t h e r e ' s some c i r c u i t y 

h e r e . I'm j u o t s a y i i g because UP «<o.iid u<=e a 

r o u t e t h a t ' s 30 m i l e s l o n g e - than a n o t h e r r o u t e 

doe.sn't have a n y t h i n g t.o j.o w i t h t h e s t a t e m e n t I 

made e a r l i e r . Maybe i t may be 220 m i l e s , i t may 

be 250 m i l e s . And t h i s j o l n t - l ' . n e r o u t e i \cy be 

3 60 m i l e s . But thoce are the c i r c u m s t a n c e s . •̂ 

Q. Ana you c o n s i d e i a r o u t e w i t h 

a p p r o x i m a t e l y 70 p e r c e n t c i r c u i t y i n i t n o t 

signi'.f i c a n t l y d i f f e r e n t t h a n the d i r e c t r o u t e 

a v a i l a b l e t o t h e s h i p p e r a t West Lake C h a r l e s ? 

MK. ROACH: Ob j e c t .;o t h e f o n ^ c f t h e 

q u e s t i o n . 

THE WITNESS: We're ccmparing t h e 

f u t u r e j o i n t - l i n e r o u t e w i t h •.•urrent 

j o i n t - l i n e r o u t e which I .hought was 260 m i l e s 

l o n g . 

BY MR. BER'TOVICI: 

Q. I'm comparing from my- p e r s p e c t i v e t h e 

c o m p e t i t i v e p o s t u r e of t h e M o n t e l l f a c i l i t y t o 

g e t c o m p e t i t i v e r a t e quotes g o i n g f r o m i t s 

f a c i l i t y i n t o New O r l e a n s . So t h e y are l o o k i n g 
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1 a t a UP/SP w i t n a d i r e c t r o u t e o f 220 r n i l e s 

2 v e r s u s a r e p l a c i n g a j o i n t l i n e t o d a y which has 

3 about 18 p e r c e n t c i r c u i t y , 220 m i l e s v e r s u s 259 

4 m i l e s , w i t h a r o u t e t h a t ' s g ot about 70 p e r c e n t 

5 c i r c u i t y . 

c. A. R i g h t . And I'm comparing t h e 70 w i t h 

7 t h e 18, not the 70 w i t h t h o z e r o . And you 

3 i e c t e d t o t h a t . I'm comparing the -- we're 

9 b o t h a g r e e i n g the s i n g l e - l i n e r o u t e s are d i r e c t . 

10 I'm s a y i n g t h e r e ' s a somewhat c i r c u i t o u s 

11 j o i n t - ] i n e r o u t e t o d a y and t h e r e w i l l be a 

12 c i r c u i t o u s , somew.iat c i r c u i t o u s , w^ acknowledge 

13 t h a t , j o i . n t - l i n e r o u t e tomorrow t c Nev O r l e a n s . 

14 Now, I f i n d i t h a r d t o b e l i e v e t h a t 

15 M c n t e l l i s s h i p p i n g an-<' s i g n i f i c a n t amount o f 

x6 b u s i n e s s t o New O r l e a n s i t s e l f . I assume i t t : 

17 r e a l i n t e r e s t here i s t h e Ne<*/ O r l e a n s gateway f o r 

18 t r a f f i c moving i n t o t n e S o u t h e a s t , i n F l o r i d a , 

19 and so on. 

20 For t h a t t r a f f i c t h ose p e r c e n t c i r c u i t y 

21 c a l c u l a t i o n s don't mean a n y t h i n g because, you 

22 k:.ow, you may have a 1,00C m i l e movement '_o 

23 . A t l a n t a or t o J a c k s o n v i l l e and, on a movement 

24 l i k e t h a t , i f you're 100 m i l e s l o n g e r , yeah, 

25 maybe t h a t ' s 10 p e r c e n t c i r c u i t y . But, you know. 
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depending on the o v e r a l l e f f i c i e n c y o f your 

r o u t f ^ you might be h i g h l y c o m p e t i t i v e . 

The o t h e r t h i n g we're l o s i n g s i g h t c f 

here i s t h a t KCS has i t s own s i - > g l e - l i n e rouce 

a l l t h e way i n t o t h e Sou t h e a s t , by g o i n g f r o m 

West Lake Charles up t o S h r e v e p o r t and g o i n g 

s t r a i g h t t o M e r i d i a n i n t o tn=^ Sout-neast and 

c o n n e c t i n g t o the E a s t e r n c a r r i e r s t h a t way. 

That e x i s t s today, t h a t ' s g o i n g t o , e x i s t i n t h e 

f u t u r o , and so th a t ' s : a t h i r d c o m p e t i t i v e 

opt i o n . 

Q. W e l l , b e f o r e we get t o t h a t c o m p e t i t i v e 

o p t i o n , l e t ' s f i n i s h up t a l k i n g about t h e 

movement across New O r l e a n s . You t a l k e d about 

the t o t a l r o u t e of movement. At New O r l e a n s who 

would handle t h e t r a f f i c f r o m New O r l e a n s g o i n g 

t o t h e u l t i m a t e ^ d e s t i n a t i o n ? 

A. I t c o u l d be CSX, i t c o u l d be NS, i t 

c o u l d be I l l i n o i s C e n t r a l . 

Q. So you've g o t two segments o f movement, 

one would be from y o u r o r i g i n c a r r i e r o r 

c a r r i e r s i f i t ' s a j o i n t - l i n e movement, and t h e 

o t h e r would be t h e movement from the gateway t o 

u l t i m a t e d e s t i n a t i o n ; i s n ' t t h a t c o r r e c t ? 

A. I b e l i e v e so, yes. 
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1 Q. I f t h e r e i s a -- s t r i k e t h a t . Let me 

2 r e p h r a s e t h e q u e s t i o n . 

3 The c o n n e c t i n g c a r r i e r presumably w i l l 

4 charge t h e same f a c t o r r e g a r d l e s s of whether t h e 

5 c a r i s handed o f f by UP/SP o r by BN/SF; i s t h a t 

6 not c o r r e c t ? 

7 A. P r o b a b l y . There c o u l c be some 

8 d i f f e r e n c e s depending on i n t e r c h a n g e c o s t s . I ' l l 

9 assume w i t h you f o r now t h a t those - l u l d be 

10 equa1 . 

11 Q. So t h e c i r c u i t y f a c t o r would n o t be 

12 averaged o u t i n t h e t o t a l l e n g t h o f a l l because 

13 the c i r c u i t y f a c t o r would o n l y a f f e c t t h e o r i g i n 

14 c a r r i e r ' s r a t e element; i s t h a t c o r r e c t ? 

15 A. No, I don't w i t h t h a t . 

16 Q. W e l l , i f CSX, f o r example, i s go..ng t o 

17 charge t h e same ' r e g a r d l e s s o f which c a r r i e r t h e y 

18 get t r a f f i c f r o m a t New O r l e a n s , i s n ' t t h e i.eal 

19 q u e s t i o n from M o n t e l l ' s s t a n d p o i n t what's g o i n g 

20 t o be t h e c o s t t o g e t i t from p l a n t t o New 

21 O r l e a n s ? 

22 A. W a l l , I'm s a y i n g t h a t t h e c o s t t o g e t 

23 i t f r o m M o n t e l l ' s p l a n t i n West Lake C h a r l e s t o 

24 A t l a n t a , G e o r g i a , i s p r o b a b l y $3,000 or something 

25 i n t h a t n e i g h b o r h o o d . And p r o b a b l y over h a l f o f 
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1 i t , l e t ' s say h a l f of i t i s g o i n g t o the F a s t e r n 

2 c a r r i e r . Ard so, when you l o o k at a r a t e of 

3 $3,000 t h r o u g h r o u t e and you say I've g o t two 

4 r o u t e s t h a t can g i v e t h i s t c me, one i s 10 

5 p e r c e n t l o n g e r t h a n the o t h e r , you know, one i s 

o 100 m i l e s l o n g e r t h a n a n o t h e r , do you t h i n k t h e y 

7 can meet a r a t e of $3,000. I t ' s v e r y l i k e l y t l e y 

8 c o u l d , because of the o v e r a l l r o u t e -- what I'm 

9 s a y i n g i s ; on t h e o v e r a l l r a t e and t h e o v e r a l l 

10 r o u t e o f movement, the c i r c u i t y i s n o t v e r y -

11 s i g n i f i c a n t . 

12 Q. An O l i n o r a PPG s h i p p i n g out o f V7est 

13 Lake would n o t be s u b j e c t t o t h a t c i r c u i t y , would 

14 they? 

15 A. Under th e CMA agreement, t h e y w i l l have 

16 two s i n g l e - l i n e r o u t e s as I u n d e r s t a n d i t . W e l l , 

17 t h e y w i l l have th e UP/SP s i n g l e l i n e and t h e n 

18 t h p y w i l l liave a r o u t e w i t h BN/Santa Fe . But 

19 r h a t r o u t e w i l l r e q u i r e KCS s w i t c h i n g and 

20 h a n d l i n g and I b e l i e v e a t r a t e s r o u g h l y e q u a l t o 

21 what KCS i s charg.'ng UP t o d a y t o o r i g i n a t e i t s 

22 t r a f f i c a t West Lake. 

23 Q. But t h e y w o u l d n ' t be s u b j e c t t o r o u t i n g 

24 t h e t r a f f i c 74 m i l e s t o t h e w t s t and b r i n g i n g i t 

25 back 74 m i l e s east a g a i n i n o r d e r t o move the 
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1 t r a f f i c t o New Orlean s , would they? 

2 A. That's c o r r e c t . 

3 MR. ROACH: Let me ask you a q u e s t i o n , 

i s t h e 74 m i l e s , s i n c e you're q u o t i n g f r o m y o u r 

own t e s t i m o n y here, i s t h a t the KCS r o u t e f r o m 

6 West Lake t o Beaumont or i s t h a t the SP r o u t e ? 

7 MR. BERCOVICI: That i s the -- t h a t ' s 

8 t h e KCS r o u t e a c c o r d i n g t o the t e s t i m o n y . 

9 THE WITNESS: That's t h e reason I 

q u e s t i o n e d i t , i s because you've got -- t h e SP i s 

11 t h e hypotenuse of the t r i a n g l e . You d i d n ' t 

12 e x p l a i n t h a t t o me when you were t e l l i n g me about 

13 t h e 74 m i l e s . 

14 BY MR BERCOVICI: 

15 Q. But, i f i t ' s --

16 A. That's why I q u e s t i o n e d . 

Q- But, i f t h e y r o u t e d v i a i^CS, t h e y would 

18 have t o r o u t e i t v i a De Quincy i n o r d e r t o g e t t o 

19 Beaumont? 

20 A. I n one d i r e c t i o n . 

21 Q. Yes. 

22 A. But not i n b o t h d i r e c t i ' - n s . 

23 Q. But not i n b o t h d i r e c t i o n s . 

24 A. Which i s the way you c h a r a c t e r i z e d i t . 

2^ Q« W e l l , coming back i t c o u l d be somewhat 
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1 ?>'9Hdrter mileage? 

2 A. I t • sounds l i k e i t , r i g h t . 

3 Q. But s t i l l you have the c i r c u i t y ? 

4 A. Yes. Next t i m e I ' l l take t h e t i m e t o 

5 t h i n k t h a t t h r o u g h more c a r e f u l l y . 

6 Q. With r e g a r d t o t h e CMA s e t t l e m e n t and 

7 the o p t i o n g i v e n t o t h e Lake Charles and West 

8 Lake s h i p p e r s of u s i n g BN/SF s e r v i c e t o r e a c h t he 

9 Mexican b o r d e r p o i n t s i n c l u d i n g B r o w n s v i l l e , does 

10 t h a t t r a f f i c go t h r o u g h Houston? 

11 A. Yes. 

12 Q. Why don't we come back t o t h e q u e s t i o n 

13 you mentioned about t h e KCS r o u t e o v e r M e r i d i a n 

14 wh i c h you speak t o on page 33 of your t e s t i m o n y . 

15 I s t h a t a v i a b l e r o u t e today? 

16 A. Yes. 

17 . Q. Are t h e r e t a r i f f r a t e s f o r p l a s t i c s 

18 g o i n g KCS over t h e M e r i d i a n r o u t e c o n n e c t i n g 

19 e i t h e r w i t h N o r f o l k S o u t h e r n o r w i t h CSX g o i n g 

20 i n t o t h e e a s t e r n d i s t r i c t ? 

21 A. Are t h e r e t a r i f f r a t e s ? 

22 Q. Yes. 

23 A. I don't know. I don't know KCS' 

24 r a t e s . 

25 Q. So you don't know whether o r n o t 

) 
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1 t h e r e ' s any s e r v i c e a c t u a l l y a v a i l a b l e over 

2 t h e --

3 A. W e l l , I know t h e r e ' s s e r v i c e . I mean, 

4 you know, a l l t h e s h i p p e r s at Wesr. Lake and West 

5 Lake Cha r l e s are s w i t c h e d d i r e c t l y by KCS and 

6 SP. They have a j o i n t f a c i l i t y where t h e y r o t a t e 

7 s w i t c h i n g , t h e y each p r o v i d e s w i t c h engines i n t o 

8 t h a t j o i n t f a c i l i t y . So the y nave d i r e c t s e r v i c e 

9 t o b o t h -- t o those s h i p p e r s . 

10 Then KCS runs a t r a i n n o r t h d i r e c t - t o 

11 S h r e v e p o r t , t h a t ' s t h e i r main hump y a r d . They 

12 have a l o t of s e r v i c e between t h e r e and 

13 M e r i d i a n . So s e r v i c e i s not a problem. I mean 

14 t h e y -- t h e y are s w i t c h i n g the c h e m i c a l p l a n t s 

15 d i r e c t l y a t b o t h West Lake and West Lake 

IS C h a r l e s . And UP doesn't s w i t c h any c h e m i c a l 

17 p l a n t s a t a l l i n t h a t a r ea. So KCS has g o t t h e 

18 b e s t o p p o r t u n i t y t o p r o v i d e s e r v i c e because t h e y 

19 o r i g i n a t e t h e i r t r a i n t h e r e , as 3 say i t goes t o 

20 S h r e v e p o r t and t h e n i t can go s t r a i g h t e a s t t o 

21 M e r i d i a n . 

22 Q. When you speak about c o n n e c t i n g w i t h 

23 t h e E a s t e r n c a r r i e r s , you're speaking about 

24 N o r f o l k S o u t h e r n and CSX? 

25, A. R i g h t . 
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1 Q. And not C o n r a i l ? 

2 A. C o r r e c t . 

3 Q. I n terms of d e t e r m i n i n g whether or n o t 

t h e r e i s an a c t u a l a v a i l a b l e r o u t e o f movement 

v i a t h e M e r i d i a n r o u t i n g , w o u l d n ' t i t be 

6 i m p o r t a n t t o d e t e r m i n e whether o r not KCS and i t s 

7 c o n n e c t i n g c a r r i e r s i n the East o f f e r r a t e s t o 

8 t h e p l a s t i c s s h i p p e r s by t h a t r o u t e ? 

9 A. I would n o t c o n s i d e r i t t e r r i b l y 

s i g n i f i c a n t i f r a t e s had not e x i s t e d i n the p a s t , 

11 because KCS has j u s t r e c e n t l y i n the p a s t c o u p l e 

12 o f y e a r s purchased Mid-South-and spent a - l o t o f 

\ 13 money u p g r a d i n g i t . . . . ; So t h e y are j u s t i n the 

14 process now o f s t a r t i n g co r e a l l y d evelop t h a t 

15 route-. 

•̂ ^ I f major c h e m i c a l companies i n d i c a t e t o 

17 r a i l c a r r i e r s t h a t t h e y want t o u t i l i z e a r o u t e 

18 f o r s e r v i c e reasons, my experience is- that the 

19 r a i l r o a d s p r o v i d e r a t e s f o r moving v i a those. 

20 r o u t e s . I f t h e y d o n ' t , t h e c h e m i c a l companies 

21 w i l l move t h e i r t r a f f i c on a d i f f e r e n t r o u t e . 

Q- On r o u t i n g v i a t h i s M e r i d i a n r o u t i n g 

23 we're t a l k i n g about, t h ^ t would g i v e KCS a much 

24 l o n g e r r o u t e o f h a u l g o i n g i n t o t he S o u t h e a s t e r n 

25 s t a t e s ? 
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1 A. Yes.. 

2 Q. And i t would g i v e N o r f o l k S o u t h e r n and 

3 C o n r a i l a s h o i t e r l e n g t h of h a u l t h a n r o u t i n g v i a 

4 New. O r l e a n s ; i s t h a t n'-t c o r r e c t ? 

5 A. W e l l , not C o n r a i l . 

6 Q. Ko t C o n r a i l --

7 A. But i t would g i v e N o r f o l k Southern 

8 and -- i t would g i v e CSX and N o r f o l k S o u t n e r n a 

9 somewhat s h o r t e r r o u t e , somewhat s h o r t e r h a u l . 

10 Q.* I s i t p o s s i b l e i n p r i c i n g s e r v i c e f r o m 

11 e i t h e r N o r f o l k Southern or CSX t h a t t h e y w ould 

12 p r i c e t h e i r movement at t h e same p r i c e w h e t h e r 

13 the t r a f f i c was p i c k e d up v i a the M e r i d i a n r o u t e 

14 or a t New Orleens? 

15 A. I guess a n y t h i n g i s p c s s i b l , ^ . Given 

1° ^11 the c o s t s and m i l e s t h e y would save, i t would 

17 seem s u r p r i s i n g t o me and e s p e c i a l l y i f major 

18 c h e m i c a l companies came t o them and n e g o t i a t e d 

19 w i t h them, t h a t would be even more s u r p r i s i n g t o 

2 0 me . 

21 Q. You-'ve never heard of r a i l r o a d s t r y i n g 

22 t o p r o t e c t t h e i r l o n g h a u l by s a y i n g , you know, 

23 here's our r a t e and you can have i t t h r o u g h any' 

24 gateway t h a t you want t o move your t r a f f i c 

25 t h r o u g h ? 
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1 A. I t doesn't happen t h a t much anymore. 

2 Q. But i t ' s not out of the q u e s t i o n ? 

3 A. I guess i t ' s not out of the q u e s t i o n . 

4 But we're t a l k i n g about t h e chemical b u s i n e s s 

5 here, we're t a l k i n g about b i g chemical companies,' 

6 we're t a l k i n g about a l o t o f b u s i n e s s , we're 

7 t a l k i n g about v a r i o u s d i : : f e r e n t r o u t i n g o p t i o n s . 

8 . So I would f i n d i t s u r p r i s i n g t h a t a major 

9 c h e m i c a l company would accept t h a t . a s a r a t i o n a l 

1 0 e x p l a n a t i o n f r o m a c a r r i e r . 

1: MR. BERCOVICI: I have no f u r t h e r 

12 q u e s t i o n s . Thank you. 

13 (Recess) 

14 EX.Z^MTNATION BY COUNSEL FOR THE 

1 5 NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

16 BY MR. WOOD: 

1 7 Q. Mr. Pet e r s o n , l e t me, i f I may, j u s t 

1 8 ^lSk a few q u e s t i o n s about E x h i b i t 9 now t h a t I ' v e 

1 9 had a chance t o loo k at i t . And t h i s r e l a t e s t o 

20 the p a r a g r a p h on page 169 t h a t we d i s c u s s e d 

2 1 b e f o r e , t h i s p a r t i c u l a r e x h i b i t r e l a t e s t o the 

2 2 backup f o r t h e number on page 169? 

23 A. Yes . 

24 Q. L e t me ask f i r s t , i s t h e r e a s i m i l a r 

2 5 work sheet o r whatever f o r the paragraph on page 
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2 SURFACE TRANSPORTATION BOARD 

3 F i n a n c e D o c k e t No. 32760 

4 UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 

5 COMPANY AND MISSOURI PACIFIC RAILROAD COMPANY 

6 -- CONTROL MERGER --

7 SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN 

8 PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

9 SOUTHWESTERN RAI.LWAY COMPANY, SPCSL CORP. AND THE 

10 DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

11 HIGHLY CONFIDENTIAL 

12 W a s h i n g t o n , D.C. 

13 F r i d a y , May 10, 1996 

14 D e p o s i t i o n o f MATTHEW K. ROSE, a 

15 w i t n e s s h e r e i n , c a l l e d f o r e x a m i n a t i o n by c o u n s e l 

16 f o r t h e P a r t i e s i n t h e a b o v e - e n t 1 1 1 e d m a t t e r , 

17 p u r s u a n t t o a g r e e m e n t , t h e w i t n e s s b e i n g d u l y 

18 s w o r n by FERNITA R. FINKLEY, RPR, a N o t a r y P u b l i c 

19 i n and f o r t n e D i s t r i c t o f C o l u m b i a , t a k e n a t t h e 

20 o f f i c e s o f Mayer, Brown & P l a t t , 2000 

21 P e n n s y l v a n i a Avenue, N.W., W a s h i n g t o n , D.C., 

22 20006-1882, a t 9:10 a.m., F r i d a y , May 10, 1996, 

23 and t h e p r o c e e d i n g s b e i n g t a k e n down by S t e n o t y p e 

24 by FERNITA R. FINKLEY, RPR, and t r a n s c r i b e d u n d e r 

25 h e r d i r e c t i o n . 
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1 about p l a s t i c s p r o d u c e r s i n the r e g i o n . 

2 A. I don't r e a l l y know. I would guess 

3 t h a t t h e y o p e r a t e t y p i c a l l y t h a t 60 t o 70 p e r c e n t 

4 o f t h e i r l o a d s go i n t o a s t o r a g e - i n - 1 r a n s i t and 

5 t h e o t h e r 30 t o 40 goes d i r e c t , b ut J -- a g a i n , 

6 t h a t ' s j u s t a guess of u s i n g how many o f our 

7 o t h e r customers o p e r a t e of p l a n t s t h a t we have 

8 access t o now. 

9 Q. Ycu say 60 t o 7C p e r c e n t go i n t o 

s t o r a g e - i n - t r a n s i t . I s t h a t your t y p i c a l 

11 e x p e r i e n c e w i t h t h e p l a s t i c s i n d u s t r y ? 

12 A, That's w i t h s e v e r a l of our customers we 

13 o p e r a t e w i t h out of Houston now, and t h e / might 

14 s t a y i n s t o r a g e - i n - t r a n s i t f o r a day, t h e y might 

15 s t a y i n s t o r a g e - i n - t r a n s i t f o r two months. I t ' s 

16 r a t h e r a random e v e n t . 

17 Q. You s t a t e i n the -- or i t i s s t a t e d i n 

18 t h e i m p l e m e n t a t i o n p l a n work paper, page 09992, 

19 end o f the f i r s t p a r a g r a p h : I n g e n e r a l , 

20 customers have i n d i c a t e d tne need f o r 

21 a p p r o x i m a t e l y 150 -;ars s t o r a g e c a p a c i t y f o r a 

22 t h o u s a n d car.;, annual growth and s h i p m e n t s . 

23 Can you e x p l a i n what t h a t s t a t e m e n t 

24 means ? 

25 A. Ag a i n , I haven't done a map on i t but 

ALDERSON REPORTING COMPANY, INC. 
(202)289-2260 (8001 FOR DEPO 

1111 1 4th ST., N.W., 4th FLOOR / WASHINGTON, D.C, 20005 
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1 9 

2 0 

2 1 

2 2 

2 3 

25 
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Q. Do you have anv sense f o r whether i t 

was beginninc: of March, middle of March, end of 

March? 

A. I j u s t -- I r e a l l y d o n ' t . 

Q. I n d e a l i n g w i t h customers arid J i^cning 

c o n t r a c t s f o r t h e i r t r a f f i c , how were thc.-^e 

t r a f f i c commitments custorr r i l y fram-^d? I s i t i n 

terms of s p e c i f i c o r i g i n / d e s t i n a t i o n p a i r s o r i s 

i t i : -erms of pe r c e n t a g e of t r a f f i c out of a 

f a c i l i t y o r numb'.'r c--̂  car u n i t s per ye.Tr or a 

c o m b i n a t i o n of t h e abcve? 

A. T y p i c a l l y i t ' s i n or i g i n / de s t i r, a t i on 

p a i r 3 . So i l t h e r e were two r a i l r o a d s s e r v i n g a 

p l a n t one, bid'j would be put out t o where one 

r a i l r o a d v/ould have a l l the t r . t f f i c g o i n g t o 

So u t h e r n C a l i f o r n i a , a n o t h e r r a i l r o a d may have 

the t r a f f i c g o i n g t o A r i z o n a , a n o t h e r t r a f f i c --

a n o t h e r r a i l r o a d may have Chicago gateway. 

T y p - a i l y i t ' s i n gateways i f you t h i n k 

about t h e i n t e r c h a n g e s , the i n t e r c h a n g e network, 

sc t h a t you don'^ have m u l t i p l e c a r r i e r s 

d e l i v e r i n g m u l t i p l e shipments t o m u l t i p l e 

i n t e r c h a n g e p^-^rners. 

Q. I s t h i s t y p i c a l w i t h p l a s t i c - i n d u s t r y 

cus tome r s ? 

ALDERSOr; REPORTING COMFÂ '̂Y, INC. 
i2C2] /89- . .Z60 (8001 FOR D T O 

1 Vrth ST , N.W., 4;:i .'"LOOR / WASH,N3T0N, D.C, 20005 
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5 
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7 
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10 
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1? 

11 

14 

IF 

16 

17 

18 

1 9 

20 

21 

22 

23 

24 

25 

A. Yes. 

Q. I f 60 t o 70 p e r c e n t of the p l a s t i c s 

shipments go i n t o s t o r a g e , are you s t i l l a b l e t o 

r e ] i , a b l y e n t e i i n t o a c o n t r a c t where t h e customer 

commits t o a c e r t a i n number of c a r s g o i n g t o 

c e r t a i n p o i n t s ? 

A. When i t comes t o volume commitnentc 

chey w i l l c o n t r a c t i f the customer's t y p i c a l 

arrangement ru.ght be t h e customer w i l l say w e ' l ] 

c o n t r a c t t h i s on the c a r r i e r r e c e i v i n g ^0 p e r c - - i t 

of t h i volurr , and then t h e y ' l l ha^e i n 

p r e f e r e n c e o r d e r wnich 70 p e r c e n t t h e y want. So 

I t ' s -- when i r does go i n t o s t o r a g e i t ' s -- i t 

i s a l i t t l e more co m p x i c a t c d because you ca n ' t 

nake t h a t d e c i s i o n i n i t i a l l y a t t h e p l a n t o f 

which c a r r i e r i s goinc t o get i t . 

Q. So i f you're l i m i t e d t o s e r v i n g under 

the trac.<age r i g h t s agreement o n l y c e r t a i n 

p o i n t s , t h a t imposes -- t h a t p r o v i d e s an 

impediment i n terms of r e l i a b l y e s t i m a t i n g t h e 

customer's t r a f f i c -• I'm t a l k i n g p l a s t i c s as on 

whi :h p c i n t s , as on how much t r a f f i c would be 

a v a i l a b l e . i s r. hat --

^- ^ -stand your p o i n t but I do n o t --

I don't agree w i t h i t because we have a l l t h e 

ALDERSO^ REî ORTING COMPANY, INC. 
(202'28&-2260 (800) FOR DFPO 

1 1 . 1 1 " . ST., N.W., Ath FLOOR / WASHINGTON, D.C , " 05 
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m a j o r i n t e r c h a n g e p o i n t s as a d e s t i n a t i o n . T h e r e 

a r e l o c a t i o n s t h a t we w •'. 1 1 n o t be a b l e t o s e r v e 

b u t t h o s e a r e - - t h o s e w i l l be f a r and few 

b«>tween. The m a j o r i t y o f t h e d e s t i n a t i o n s s e r v e d 

we w i l l have a c c e s s t o , so i f we have -- we've 

u n d e r e s t i m a t d o r i f we've o v e r e s t i m a t e d what we 

have p o t e n t i a l t c , i t ' ^ a f a i r l y s m a l l amoant . 

Q. I n t e r m s o f d e s t i n a t i o n s you c a n n j t 

c e r v e , i s t h a t beca^'se you do n o t -- t h e r a i i r o a d 

does noc s e r v e t h e d e s t i n a t i o n p o i n t ? 

A. C o r r e c t . 

Q. The p o i n t w o u l d be l o c a i on t h e UP/SP 

l i n e ; i s t h a t c o r r e c t ? 

A . Cor .Vt c t . 

Q. W i t . i r e g a r d t o a c c e s s t h a t y o u have a t 

Lake C h a r l e s and West Lake, i s i i ' t i t t r u e u n d e r 

t h e CMA s e t t l e m e n t t h a t y o u ' r e o n l y e n a b l e d t o 

s e r v e t h e t r a f f i c g o i n g t o t h e New O r l e a n s 

g a t e w a y and t o t h e M e x i c a n b o r d e r p o i n t s ? 

A. T h a t ' s c o . - r e c t , y e a h , t h a t l o c a t i o n . 

Q. So that iM terms of dealing with those 

customers, tliey would have to have a very 

reliaole knowledge of wtat their movements are to 

those points i-U order to be able to contract with 

/ou? 

ALDERSON REPORTING COMPANY, INC. 
,^0,' '.!2b9-2260 (800) rOR DEPO 

1111 M t h ST., N.W., 4th FLOOR / WASHINGTON. D.C. 20005 
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1 A. T h a t ' s c o r r e c t . 

2 Q. And t o t h e e x t e n t t h a t t h e y c a n ' t 

3 r e l i a b l y p r e d i c t t h e i r v o l u m e s t o t h o s e p o i n t s , 

t h a t w o u l d p r o v i d e an i m p e d i m e n t i n t e r m s o f 

d e a l i n g w i t h them on a c o n t r a c t b a s i s b e c a u s e y o u 

6 c o u l d n ' t r e l i a b l y p r e d i c t y o u r v o l u m e s and h o l d 

7 them t o volume c o m m i t m e n t s ; i s t h a t c o r r e c t ? 

8 A. For West Lake and Lake C h a r l e s , t h a t ' s 

9 c o r r e c t . 

10 Q- Do y o u know why t h e UP and t h e CMA 

11 s e t t l e m e n t l i m i t e d t h e a c c e s s o f BN/SF o n l y t o 

12 West h \ k e and Lake C h a r l e s and n o t a l s o -- and 

13 d i d n o t i n c l u d e West Lake C h a r l e s ? 

1'i A. No, I do r o t . 

15 Q . Do y o u have any v i e w s on whv t h e y d i d 

16 n o t ? 

l " ' MR. WEICHER: Are you a s k i n g h i m t o 

18 s p e c u l a t e o r --

19 MR. BERCOVICI: Yea , T m a s k i n g h i m i l 

20 he has any o p i n i o n s . I'm n o t a s k i n g h i m t o 

21 spec -- I'm a s k i n g h i m i f he has an o p i n i o n on 

22 t h a t . 

23 THE WITNE-SS: No. I t ' s somewhat o f a 

24 p u z z l e . 

25 BY MR. B L ^ R C O V I C I : 

ALDERSON REPORTIN , COMPANY, INC. 
(202)289-2260 (80- I FOR DEPO 
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1 Q. I ' d l i k e t o d i r e c t your a t t e n t i o n t o 

2 t h e work paper b e a r i n g number 24561. 

3 MR. WEICHER: Can I ask you, j u s t 

t i m e - w i s e , hew you t h i n k you're d o i n g , becau.=5e 

we're g e t t i n g a l i t t l e t i g h t on -- we're g e t t i n g 

q u i t e t i g h t on Mr. Rose's schedule. I d o n ' t want 

7 t o c u t you o f f . 

8 MR. BERCOVICI: What time i s h i s 

9 f l i g h t ? 

( D i s c u s s i o n o f f the r e c o r d . ) 

11 BY MR. BERCOVICI: 

12 Q. Lo o k i n g a t t h a t page, i s my 

13 u n d e r s t a n d i n g t h a t the o n l y t r a f f i c t o w h i c h 

14 BN/SF g e t s access i s t h a t t o which t h e UP/SP and 

15 KCS has access? I s t h a t your u n d e r s t a n d i n g ? 

16 A. Yes. 

l"^ Q- Do the r e l a t i v e volumes shown on t h i s 

page between the t r a f f i c a v a i l a b l e t c a l l t h r e e 

c a r r i e r s as opposed t o t r a f f i c a v a i l a b l e o n l y t o 

th e SP and KCS g i v e you any s u g g e s t i o n as t o why 

t h e UP may have l i m i t e d your acces.<^ t o j u s t t h e 

t r a f f i c a v a i l a b l e t o a l l t h r e e c a r r i e r s ? 

A. Again, L wouldn't want t o s p e c u l a t e on 

why i t d i d . I don't u n d e r s t a n d i t . So I cpn 

1 8 

1 9 

20 

2 1 

2 2 

23 

24 

2 5 1 l e a v e i t a t t h a t , I guess 

ALDERSON IMPORTING COMPANY, INC. 
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1 Q. From y o u r p e r s p e c t i v e , i s t h e r e any 

2 s u b s t a n t i v e d i f f e r e n c e i n terms of the , 

t r a n s p o r t a t i o n r e q u i r e m e n t s of those t h a t have 

West Lake C h a r l e s t o whom you don't have access * 

5 and those a t Lake Cha r l e s and West Lake t o whom ̂  

6 you do have ac^-ess? 

7 A. I S t h e r e an-v s u b s t a n t i v e d i f f e r e n c e i n 

8 t r a n s p o r t a t i o n ? 

9 Q. I n t h e t r a n s p o r t a t i o n f o r those 

10 p r o d u c e r s . 

11 A. No.« 

12 Q. But t h e r e i s a v e r y s u b s t a n t i v e 

13 d i f f e r e n c e i n terms of the t r a f f i c a v a i l a b l e 

14 between t h e p o i n t s t h a t you can access and f h e 

15 p o i n t s t h a t you cannot access; i s t h a t c c r r e q t ? 

16 A. That i s c o r r e c t . ' 

1"̂  Q- By yo u r c a l c u l a t i o n s here, i t ' s about a 

18 13-to-one r a t i o ; i s t h a t r i g h t ? 

19 A. Thav.'s c o r r e c t . 

20 Q. And t h e 13 b e i n g the t r a f f i c t'.iat's 

21 u n a v a i l a b l e t o you and the one b e i n g t h e t r a f f i c 

22 t n a t i s a v a i i a b - l e t o you, so you have g o t access 

23 t o about 7 p e r c e n t o f the t r a f f i c ; i s t h a t 

24 c o n e c t ? 

25 A . T h a t ' s c o r r e c t . 

ALDERSON REPORTING COMPANY, INC. 
i . '?r.!|289-2260 (800) FOR DEPO 

1 11 1 1 4th ST., N.W., 4th FLOOR / WASHINGTON, I 20005 
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1 Q. And of t h a t t r a f f i c you o n l y g o t access 

2 t o whatever p o r t i o n goes t o e i t h e r t he Mexi c a n . 

3 gateways or t h e New Orleans gateway? 

4 A. That's c o r r e c t . 

5 Q. Do you have any u n d e r s t a n d i n g as t o ' 

6 what p o r t i o n of t h e t r a f f i c t h a t you do have 

7 access t o goes t o e i t h e r of those gateways or any 

8 of those gateways? 

9 A. I t would be a f r a c t i o n of i t . • 

1° Q- A s m a l l f r a c t i o n ? 

11 A. Asma 11 f r a c t i o n . 

•̂ •̂  Q- you e s t i m a t e f o r us what s m a l l 

13 means? 

1^ A. No. I mean i t would -- I r e a l l y 

15 haven't l o o k e d a t i t . I would want t o l o o k a t 

16 the nu.ioers a g a i n , but i . ' s a g a i n t h e r e -- we 

have ac-ess t o a f a i r l y s m a l l amount c f f r e i g h t 

t h e r e and we have based our o p , - r ^ t i . j n around 

-.9 t h a t . 

20 Q- T a l k e d w i t h Mr. Molm about p r i c i n g and 

21 he asked you about whether t h e r e was a 

22 d i f f e r e n t i a l i n market p r i c e between e x c l u s i v e l y 

23 served p o i n t s and c o m p e t i t i v e l y .aerved 

24 f a c i l i t i e s . Dc you r e c a l l t h a t ? 

25 A. Yes. 

ALDERSON REPORTD^G COMPAW, INC. 
(202)289-2260 '8001 FOF DEPO 
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1 EXAMINAT:.ON BV COUNSEL FOR 

2 UNION PACIFIC CORPORATION 

3 BY MR. ROSENTHAL: 

4 Q. My f i r s t q u e s t i o n i s do s h i p p e r s i n 

5 West ,̂ e C h a r l e s have any s i n g l e l i n e UP r o u t e s 

6 t o d a y , do you know? 

7 A. i L ^ o n ' t k n o w . 

Q. Do you know whether UP serves any 

s h i p p e r s i n West Lake Charles? 

^0 A. I don't know which s h i p p e r s -- I don't 

11 know t h e answer t o t h a t . 

^2 Q. Do you know whether UP serves any 

13 s h i p p e r s i n Lake Charles and i n West Lake today? 

A- I assume tn e y do, but a g a i n , I don't --

15 I would have t o l o o k at maps and f i g u r e o ut what 

16 t h a t fle . x l o o k s l i k e . 

1'^ Q • So when you t o l d Mr. B e r c o v i c i you saw 

18 t h a t s u b s t a n t i v e d i f f e r e n c e between the s h i p p e r s 

i n West Lake, West Lake Charles and Lake C h a r l e s , 

you r e a l l y don't know whether t h e r e ' s a 

21 s u b s t a n t ii'-e d . i f f e r e n c e because --

19 

20 

22 

23 

24 

MR. WEICHER: I obj t t o the 

c h a r a c t e r i z a t i o n of h i s p r i o r answers. He d i d 

not say s h i p p e r s , he s a i d t r a n s p o r t a t i o n 

25 c h a r a c t e r i s t i c s . 

ALDERSON REPORTING COMPANY, INC. 
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1 BY MR. ROSENTHAL: 

2 Q. You d o n ' t know w h e t h e r s h i p p e r s i n West 

3 Lake v e r s u s West Lake C h a r l e s and Lake C h a r l e s 

4 have d i f f e r e n t o p t i o n s t o use d i f f e r e n t 

5 r a i l r o a d s , you j u s t d o n ' t know who s e r v e s who? 

6 A. I know t h a t t h e y have d i f f e r e n t 

7 o p t i o n s . I j u s t d o n ' t know w h i c h one has w h i c h . 

8 Q. And my s e c o n d q u e s t i o n i s have you done 

9 any a n a l y s i s o f KCS and UP i n t e r l i n e s e r v i c e 

10 a v a i l a b l e t o s h i p p e r s i n Wesc L.ake C h a r l e s v e r s u s 

11 KCS/PN/Santa Fe i n t e r l i n e s e r v i c e t h a t w o u l d be 

12 a v a i l a b l e t o s h i p p e r s i n West Lake C h a r l e s a f t e r 

13 t h e m e r g e r ? 

14 A. I d o n ' t know -- I d o n ' t know o f a 

15 s t u d y . I f i t has been done, I'm n o t f a m i l i a r 

16 w i t h i t . 

17 MR. ROSENTHAL: T h a t .c. 11 . 

18 MR. BERCOVICI: I have one f o l l o w - u p 

19 q u e s t i c n . 

20 FURTHER EXAMINATION BY COUNSEL FOR 

21 THS SOCIETY OF THE PLASTICS INDUSTRY, INC. 

22 BY MR. BERCOVIZ I : 

Q. W i t h r e g a r d t o West Lake C h a r l e s , i f 

BN/Santa Fe were g i v e n t r a c k a g e r i g h t s t o s e r v e 

25 f a c i l i t i e s i n West L.„ke C h a r l e s , y ou c o n s i d e r 

ALDERSON REPORTING COMPANY, INC. 
(2021239-2260 (800) FOR DEPO 

1111 14th ST., N.W., 4th FLOOR ,' WASHINGTON, D.C, 20005 
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1 t h a t you would be c o m p e t i t i v e i n s e r v i n g t h o s e 

2 p l a n t s w i t h a UP/SP d i r e c t l i n e movement, 

3 r e c o g n i z i n g t h a t you would need t o have a j o i n t 

l i n e movement w i t h t he KCS? W i l l you a t t e m p t t o 

be c o m p e t i t i v e m those na r k e t s ? 

6 A. Yes. 

7 MR. BERCOVICI: Thank you. 

8 (Whe-'eupon, at 12:30 p.m., t h e t a k i n g 

9 o f t h e i n s t a n t d e p o s i t i o n ceased.) 

10 

4 

5 

11 

^2 S i g n a t u r e of t h e Witness 

13 

14 SUBSCRIBED AND SWORN t o b e f o r e me t h i s 

15 day o f , 1 9 . 

16 

17 

18 NOTARY P U B L I C 

19 My Cc " c i s s i o n e x p i r e s : 

2 0 

2 1 

22 

23 

24 
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J i m e 3, 1996 
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Honorable Vernon A. VJilliams 
Secretary 
Surface Transpor-atic i Board 
Case Control branch 
12tn Gtreet & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Item No.. 

12-Pays Count 

eoS 347-7170 

Re: Finance Docket No. 32760, UniSn P a c i f i c Cor-
Dorc;tion, et a? . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et 1.:̂  

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d an o r i g i n a l and twenty (20) copxes of the B r i e f of 
Arizona 'Electric Power Cooperative, Inc. (AEPC-8) . I n accordance 
w i t h p r i o r orders i n t h i s proceeding, we have also enclosed a 
WordPerfect 5.1 diskette containing t h i s B r i e f . 

We have alsc enclosed an extra copy of t h i s document. 
Kindly i n d i c a t e recei'Jt and f i l i n g by time-stampirg t h i s copy anr! 
re t u r n i n g i t t o uh- bearer of t h i s l e t t e r . 

Thank ou f o r your a t t e n t i o n to t h i s matter 

.Sincerely, 

Andrew B Kolesar I I I 

SNTERE 
0«ic«o1 the Secretary 

JUH - ^ 1996 

E Part of 
PublicPecord An .\ttorne^ f o r Arizona E l e c t r i c 

Power Cooperative, Inc. 
\BK : d:.m 
Enclosures 

cc: A r v i d E. Roach I I , Esq. 
Paul A. Cunningham, Esq. 
The Honorable Jerome Nelson 
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.'ooistant General Manager 
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1000 S. Highway 80 
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AEPC-8 

BEFORE THE 
SURFACE TRANSPORTATION .BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD Cr̂ MPANY 
-- CONTROL AND MERGER -- SOUTHhkN 
PACIFIC RAIL CCr.PORATION, SOUTHEP-N 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket No. 32760 

BRIEF OF ARIZONA ELECTRIC POWER 
COOPERATIVE, INC. 

Pursuant to the Board's p r i o r Decisions i n t h i s pro

ceeding, Arizona E l e c t r i c Power Cooperative, Inc. ("AEPCO") 

hereby submits t h i s B r i e f i n opposition to the pending Merger 

A p p l i c a t i o n f i l e d by Union Pacific Corporation, Union P a c i f i c 

Railroad Company v'UP"), and Missouri P a c i f i c Railroad Company 

("MP"), and Southerr P a c i f i c Rai] Corporation, Southern P a c i f i c 

Transportation Company ("SP"), St. Louis Southwestern Railway 

Company ("SSW"), SPCSL Corp., and The Denver and Rio Grande 

Western Raiiroad Company ("DRGW") ( c o l l e c t i v e l y "Applicants"). 

As AEPCO demonstrated i n the Ccramentt: that i t f i l e d on March 2'", 

1996 ("AEPCO Comments"), approval of the subject Merger Applica

t i o n would jeopardize the public i n t e r e s t , would contravene the 

na t i o n a l r a i l t r a n s p o r t a t i o n p o l i c y to maintain and encourage 



competition, and would hinder AEPCO's a b i l i t y t o obtain reason

able r a i l rates. 

SUMMARY 

AEPCO i s a generation and transm.ission e l e c t r i c cooper-

j;tive .•'erving some 89,000 homes and business i n Arizona, C a l i f o r 

nia, and New Mexico. AFPCO'S only generating f a c i l i t y , i . e . the 

Apache Station i n Cochise, Arizona, has ' i s t o r i c a l l y burned some 

1.2 m i l l i o n tons of coal per year. Since the Apache Stat i o n i s 

captive to SP l o r d e s t i n a t i o n r a i l service,^ any consideration 

of the e f f e c t of the proposed consolidation j^pon AEPCO must 

necessarily focus upon t h i s c a p t i v i t y . While AEPCO's present 

dependence upon SP-destination irervice i s admittedly problematic, 

the proposed consolidation of UP ard SP could a c t u a l l y worsen 

AEPCO's .competitive o o s i t i o n . 

In p a r t i c u l a r , by allowing the merged e n t i t y to raise 

the h i g h l y suspect, but as of-yet unrejected, "long-haul/snort-

haul" (or simply "short-hauL") de'f̂ enFsp . ""her: 

( i ) as the ba^is f o r a r e f u s a l to quote a 
rate over AEPCO's ue s t i n a t i o n bottleneck 
segment; or 

( i i ) i n an e f f o r t to thwart p o t e n t i a l rate 
reasonableness l i t i g a t i o n , 

^ See Incentive Rf.te on Coal -- Gallup, New Mexico to Coch
ise, Arizona, 357 I.C.C. 683 696 { I J I ' I ) , a f r ' d sub nom. Houston 
L i g h t i n g & Power Co. and Arizona El'^ctric Power Cooperative, Inc. 
V. United States, 606 F.2d 1131 (D.C. Cir. 1979), c e r t , denied, 
444 U.S. 1073 (1980) ("[W]e f i n d that respondents do have market 
dominance over the AEPC t r a f f i c " ) . 
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the merger of UP and SP could dramatically extend the e f f e c t i v e 

reach of AEPCO's destination c a p t i v i t y . ^ Such an extended reach 

would allow the combined e n t i t y not only to c o n t r o l AEPCO's 

des t i n a t i o n service, but to exert tremendous influence over i t s 

access to Powder River Basin ("PRB") coal o r i g i n s , as w e l l . 

Therefore, unless the Beard has rejected the short-haul defense 

p r i o r t o the e f f e c t i v e date of the merger, approval of the Merger 

Ap p l i c a t i o n could hinder ALPCO's a b i l i t y to obtain reasonable 

t r a n s p o r t a t i o n rates. 

I n a d d i t i o n , approval of the Merger A p p l i c a t i o n would 

degrade the q u a l i t y of r a i l service to Cochise from western-

Colorado o r i g i n s . S p e c i f i c a l l y , the dramatic increase i n the 

volume of t r a f f i c on the "Moffat Tunnel l i n e " would necessarily 

lead t o c o s t l y delays i n SP-originated coal t r a n s p o r t a t i o n . On 

the basis of these concerns, which the Applicants have f a i l e d t o 

address i n a s a t i s f a c t o r : fashion, ar.d i n l i g h t of the complete 

absence of any b e n e f i c i a l e f f e c t of the consolidation t o AEPCO, 

AEPCO r e s p e e t f v l l y submits that the Board should decline t o 

2 The issue of the v a l i d i t y of the "short-naul" defense i s 
c u r r e n t l y being raised by railr o a d s i n support of t h e i r r e f u s a l 
to o f f e r rates over bottleneck segments. See Docket No. 41626, 
MidAmerican Energy Co. v. Union P a c i f i c R.R. and Chicago and 
North Western Rv., UP Motion to Dismiss f i l e d Nove.^ber 15, 1995; 
Docket No. 41242, Central Power & Light Co. v. Southern P a c i f i c 
Transp. go. . SP Motion to Dismiss f i l e d September 23, 1994. To 
the extent t h a t the Board resolves the issue i n the shippers' 
favor p r i o r t o i t s decision i n t h i s proceeding, AEPCO's concern 
regarding the impact of the merger i n t h i s regard wculd be 
removed. However, i f the Board has not resolved t h i s issue p r i o r 
to t h a t time, the Board sho.ld recognize the r i s k that t h i s 
c o n s o l i d a t i o n would allow t i e merged e n t i t y to raise t h i s defense 
to the detriment of shippers such as AEPCO. 
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CA 
appro\-e the subject Merger Applic a t i o n . In the a l t e r n a t i v e , 

AEPCO re(3uests that the Board approve the Application only upon 

the grant of c e r t a i n conditions designed to am.eliorate the 

merger's anticompetitive e f f e c t s . 

ARGUMENT 

I . Legal Standard 

The Board may only approve a merger between two class I 

ra i l r o a d s i f i t i s s a t i s f i e d that the Applicants have made a 

showing of proof of public benefit s u f f i c i e n t to outweigh the 

unavoidable anticompetitive e f f e c t of a reduction i n the number 

of competitors providing r a i l service.^ In t h i s regard. Con

gress has decreed that when evaluating a proposed merger of t h i s 

magnitide, the Board must consider not only the e f f e c t of the 

transact:ion on general notions of the 'public i n t e r e s t , " * but 

more p a r t i c u l a r l y , must consider "whether the proposed trans

a c t i o n would have an adverse e f f e c t on competition among r a i l 

c a r r i e r s i n the affected region." 49 U.S.C. § 11344^b) (1) (E) 

(emphasis added). 

' The ICC Termin.^tion Act of 1995, Pub. L. No. 104-88, 109 
Stat. 803 ("the A c t " ) , which was enacted on December 29, 1995 and 
which took e f f e c t on January 1, 1996, abolished the I n t e r s t a t e 
Commerce Commission and tran s f e r r e d c e r t a i n functions t o the 
Surface Transportation Board. Section 204(b)(1) of the Act 
provides, i n general, that proceedings pending before the ICC on 
the e f f e c t i v e date of that l e g i s l a t i o n s h a l l be decided under the 
law i n e f f e c t p r i o r t o January 1, 1996. Therefore, c i t a t i o n s i n 
t h i s B r i e f are to the former sections of the s t a t u t e . 

" "The Commission s h a l l approve and authorize a tran s a c t i o n 
under f ' section when i t finds the transaction i s consistent 
w i t h the p u b l i c i n t e r e s t . " 49 U.S.C. § 11344(c). 
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•) 
s i m i l a r l y , the Board's regulations i n d i c a t e t h a t when 

the Board considers a proposed merger, i t w i l l balance the impact 

of a reduction i n competition between r a i l c a r r i e r s serving a 

given market against any supposed public b e n e f i t : 

( i ) Reduction of competition. I f two c a r r i 
ers serving the same market consolidate, the 
r e s u l t would be the e l i m i n a t i o n of the compe
t i t i o n between the two. Even i f the con s o l i 
dating c a r r i e r s do not serve the same market, 
there may be a lessening of p o t e n t i a l compe
t i t i o n i n other markets. While the reduction 
i n the number of competitors serving a market 
i s not i t s e l f harmful, a lessening of compe
t i t i o n r e s u l t i n g from the e l i m i n a t i o n of a 
competitor may be contrary to the p u b l i c 
i n t e r e s t . 

49 C.F.R. § 1180 .1 (c) (2) ( i ) . 

I I . Approval of the Merger Application Could Augment 
SP's KonoDolv Power Over AEPCO'a Coal Deliveries 

As indicated above, the preeminent consideration i n 

t h i s proceeding wi t h respect to AEPCO i s the e f f e c t t h a t the 

proposed consolidation would have on SP as AEPCO's d e s t i n a t i o n 

monopolist.^ By enabling t h i s monopolist t o o r i g i n a t e service 

from the PRB, the proposed consolidation would allow the new 

merged e n t i t y to attempt to hide behind a "long-haul/short-haul" 

defense. I f the Board were a c t u a l l y to l e g i t i m i z e such a defense 

- - o r even i f the Board were to permit the question of i t s 

^ SP i s the only c a r r i e r w i t h r a i l access t o AEPCC's Apache 
St a t i o n i n Cochise, Arizona. V e r i f i e d Statement of Mark W. 
Schwirtz i t 3 (hereinafter " f hwirtz V.S. at ") . This 
c a p t i v i t y presently extends east from the plant 151 miles t o 
Deming, New Mexico. I d . 
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n 
legitimacy to remain unresolved -- approval of the Merger Appli

c a t i o n could f r u s t r a t e AEPCO's a b i l i t y to constrain the merged 

e n t i t y ' s p r i c i n g demands. 

A. Approval of the Merger Application 
Could Preclude AEPCO From Receiving the 
Benefits of Fo t e a t i a l Origin Competition 
Between UP and BNSF f o r PRB T r a f f i c 

As indicated i n i t s Comments, AEPCO presently has the 

a b i l i t y to arrange f o r the cransportation of southern PRB coal 

v i a e i t h e r Burlington Northern Railroad Company^ or UP at o r i 

g i n . See Schwirtz V.S. at 7. I f AEPCO were to reach an agree

ment w i t h BNSF to provide contract c a r r i e r service, and i f SP 

refused to o f f e r AEPCO a reasonable contract rate f o r the associ

ated d e s t i n a t i o n service ( i . e . from Deming to the pxant), then 

AEPCO would be positioned both to secure and l i t i g a t e the reason

ableness of SP's common c a r r i e r destination service. See 49 

U.S.C. § 11701.'' Consequently, i f the competitive bidding be

tween BNSF and UP were to generate any savings, then AEPCO could 

use reg u l a t o r y means to prevent SP from usurping more of those 

savings than i s permissible under the Board's rate reasonableness 

standards. 

AEPCO f u r t h e r explained i n i t s Con.ments, however, that 

i f UP and SP were commonly con t r o l l e d , t h i s competiuive opportu-

* Burlington Northern Railroad Ccmpany and The Atchison, 
Topeka and Santa Fe Railway Company w i l l h e r e i n a f t e r be r e f e r r e d 
to c o l l e c t i v e l y as "BNSF." 

S i g n i f i c a n t l y , such l i t i g a t i o n can prevent SP from secur
ing the e n t i r e "one lump" of monopoly p r o f i t that would otherwise 
be a v a i l a b l e on AEPCO's coal t r a f f i c . 



n i t y could SJC impeded. I n p a r t i c u l a r , a combined UP/SP would 

argue that since i t has the a b i l i t y to o r i g i n a t e AEPCO's t r a f f i c , 

the short-haul defense should preclude AEPCO from obtaining a 

UP/SP rate f o r . ;rvice from Deming to the plant.' While AEPCO 

believes that such a refu s a l would be unlawful, i f the Board has 

not o f f i c i a l l y d i s c r e d i t e d that defense p r i o r t o the e f f e c t i v e 

date of the merger, a consolidated UP/SP could c e r t a i n l y be 

expected to take such a p o s i t i o n . 

The e f f e c t of a c a r r i e r ' s r e f u s a l t o o f f e r a rate over 

a bottleneck segment i s s i g n i f i c a n t . S p e c i f i c a l l y , i f AEPCO were 

to secure a competitive rate from BNSF f o r service from the PRB 

to Deming, AEPCO could c u r r e n t l y require SP to quote a rate from 

Deming to the p l a n t ; a distance of only 151 miles. I n l i t i g a t i o n 

i n v o l v i n g the reasonableness of that r a t e , the Board's stand

alone cost p r i c i n g analysis would only apply t o t h i s segment of 

the movement. I f the Board were to approve the Merger Applica

t i o n , however, and i f the shcrt-haul defense were accepted xs 

l e g i t i m a t e , then AEPCO would be forced to challenge the reason

ableness of UP/SP's rate f o r the e n t i r e o r i g i n t o d e s t i n a t i o n 

movement. The consequent requirement to apply the Board's stand

alone cost analysis over t h i s greater distance would be harmful 

to AEPCO's i n t e r e s t s . The lowest rate the Board can prescribe i s 

^ A combined UP/SP would only o f f e r contract rates f o r a 
j o i n t movement w i t h BNSF i f that contract assured UP/SP of at 
least as much p r o f i t as i t would receive moving the t r a f f i c i n 
s i n g l e - l i n e service. See AEPCO Comments at 6-8. 
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180% of variable cost, which rate i s higher than competitive r a t e 

l e v e l s f o r u n i t t r a i n coal transportation.' 

AEPCO's concern that the merged e n t i t y would .act 

v o l u n t a r i l y o f f e r a competitive bottleneck rate i s not merely 

based upon speculation. In p a r t i c u l a r , while the Commission 

hypothesized i n i t s BN/Santa Fe Decision that a d e s t i n a t i o n 

monopolist such as SP would r e f r a i n from favoring the o r i g i n a t i n g 

service of i t s merger partner," UP and SP's recent a c t i v i t i e s 

before the Board confirm that the converse i s t r u e . For example, 

i n Docket No 41626, MidAmerican Energy Co. v. Union P a c i f i c R.R. 

•md Chicago and North Western Ry. , supra. up'^declined to o f f e r a 

b i d f o r common c a r r i e r service over V J f i n a l ninety miles of a 

movement from the PRB (to be used i n conjunction w i t h BNSF 

se r v i c e ) , and instead, moved to dismiss MidAmerican's complaint. 

See Docket No. 43 626, UP Motion to Dismiss, f i l e d NovemLer 15, 

1995. UP based t h i s action upon the argument that the Board 

cannot require UP to short-haul i t s e l f . I d ^ S i m i l a r l y , i n 

Docket No. 41242, Central Power & Light v. Southern P a c i f i c 

Transp. Co., supra. SP sought dismissal of the shipper s com-

J 

' See, ê -'._, UP, ĈeNW Moving Powder River Coal to Scherer 
Plant i n Georgia. Traff,'c Wcrld, Oct. 11, 1993, at 21 ("UP and 
C&N̂ v won a h o t l y contested bidding b a t t l e w i t h Burlington North
ern to carry low sulphur coal . . . with i b i d i n the neighbor
hood of § m i l l s per ton-mile."). 

" See Finance D-cket No. 32549, Burlington Northern Inc. 
and Burlington Northern R.R. -- Control and Merger -- Santa Fe 
P a c i f i c Corp. and The Atchison. Topeka and Santa Fe Ry.. Decision 
served August 23, 1995, at 74 ("RN/Santa Fe Decision") ("[T]here 
i s no reason f o r a c a r r i e r to foreclose an e f f i c x e n t connecting 
c a r r i e r j u s t t o achieve a longer haul."). 
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p l a i n t on the basis of the short-haul defense. See Docket No. 

41242, SP Motion to Dismiss, f i l e d September 23, 1994. Both of 

these motions remain pending before the Board. 

In l i g h t of these recent l i t i g a t i o n t a c t i c s , AEPCO 

re s p e c t f u l l y submits that i f the Board vvere to approve the 

inst a n t Merger App l i c a t i o n without having rejected the short-haul 

defense, UP/SP would view i t s e l f as having obtained the exclusive 

r i g h t to transport any future PRB coal to AEPCO. The loss of 

BNSF o r i g i n a t i n g service out of the PRB would represent a sub

s t a n t i a l l y detrimental e f f e c t of the m.erger. 

B. Approval of the Merger Ap p l i c a t i o n 
Could Preclude AEPCO From Receiving 
t h i Benefits of Source Competition 
Between Ui.nta Basin and PRB Coal Suppliers 

S i m i l a r l y , i f the Board were to approve the Merger 

Appl i c a t i o n , any p o t e n t i a l savings that AEPCO may be able t o 

generate through .legotiation between competing coal suppliers 

would l i k e l y be usurped by UP/SP. At the present time, SP i s 

only able to o r i g i n a t e coal t r a n s p o r t a t i o n service from o r i g i n s 

i n the Uinta Basin of western-Colorado and eastern-Utah. A 

combined UP/SP, on the other hand, would serve both the Uinta and 

southern Powder River Basins. Therefore, although BNSF would 

s t i l l enjoy physical access to the southern PRB, a combined UP/SP 

would endeavor to prevent AEPCO from contracting f o r such service 

by r e f u s i n g to o f f e r a rate from Deming to the p-'-nt, or by 

o f f e r i n g a rate f o r t h a t service that i s so high that i t effec

t i v e l y r ules out a j o i n t BNSF-UP/SP service option. 
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I f such a scenario were to come to pass and i f the 

Board had not yet formally rejected the short-haul defense - - o r 

had a c t u a l l y validated the defense, UP/SP would be positioned to 

appropriate the savings generated by producer competition i n a 

way t h a t SP alone, which lacks PRB o r i g i n a t i o n c a p a b i l i t y , could 

not. I n p a r t i c u l a r , abt>ent a requirement to o f f e r a r a t e f o r 

service i n conjunction with BNSF, UP/SP could quote long-hauT. 

rates from the Powder River and Uinta Basins at a l e v e l high 

enough to appropriate any savings derived from competition 

between the varicus coal suppliers. 

*s 

I I I . SP's Destination Monopoly Precludes the 

Pasa-Throuqh of Anv Purported Meraer Benefits 

While the proposed consolidation could hinder AEPCO's 

i n t e r e s t s i n the manner described above, i t i s equally s i g n i f i 

cant t~> observe that the merger would f a i l to y i e l d any new 

bene f i t s t o AEPCO. Despite the Applicants' assertions of sub

s t a n t i a l public benefits, the increased e f f i c i e n c i e s and expanded 

s i n g l e - l i n e service options purportedly o f f e r e d by t h i s merger 

are of no use to AEPCO." The reasons supporting t h i s conclu

sion are simple -- SP has no incentive to share any merger "bene

f i t s " w i t h AEPCO. Without some competitive t h r e a t or the assur

ance of r e l i e f through rate reasonableness l i t i g a t i o n , AEPCO has 

no means^chrough which i t can pressure SP to t u r n i t s new-found 

As demonstrated i n Section I I , supra, expanded single-
l i n e service could a c t u a l l y harm AEPCO and other s i m i l a r l y 
s i t u a t e d shippers. 
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effic:iency gains over to a captive customer. SP has no need to 

fo s t e r good w i l l w i t h AEPCO. 

Si m i l a r l y , the Applicants have offered no explanation 

as to the manner i n which AEPCO would benefit from the presence 

of a strong UP/SP to compete w i t h the recently consolidated BNSF. 

Again, w i t h c o n t r o l over AEPCO's destination, and w i t h a new

found ( a l b e i t questionable) excuse from the requirement t o 

publish a rate f o r the bottleneck segment, there i s no reason to 

believe that the merged e n t i t y would v o l u n t a r i l y t o l e r a t e compe

t i t i o n frcm BNSF f o r AEPCO's PRB t r a f f i c . 

IV. Approval of the Merger Application Would 
Lead to the Degradation of SP's Service 

As AEPCO reported i n i t s Comments (AEPCO Comments at 

"1-13; Schwirtz V.S. at 11-12), there are two s i g n i f i c a n t aspects 

of the merger that would lead to q u a l i t y of service problems over 

SP's "Moffat Tunnel l i n e " through Colorado: ( i ) the Applicants 

have sought a u t h o r i t y t o abandon the heavily u t i l i z e d Tennessee 

Pass l i n e through Colorado, and intend to r e d i r e c t t r a f f i c frotn 

t h i s l i n e over the Moffat Tunnel l i n e ; and ( i i ) the Applicants 

have entered i n t o a Settlement Agreement w i t h BNSF dated Septem-

In t h i s regard, i t i s reasonable to question the s i g n i f i 
cance of Witness Sansom's declaration that i n l i g h t of the 
merger, although " [ i ] t i s s t i l l captive, . . . f o r the f i r s t time 
[AEPCO] could tap a s i n g l e - l i n e haul of UP coal from Utah [ v i a 
C a l i f o r n i a ] . " Rebuttal V e r i f i e d Statement of Robert L. Sanson at 
45. The Applicants o f f e r no assurance that the merged e n t i t y 
would share any savings from such s i n g i e - l i n e service (to the 
extent t h a t such savings would e x i s t ) w i t h AEPCO. There i s no 
reason t o believe t h a t i t would do so. 



ber 25, 1995 which provides f o r BNSF trackage r i g h t s c e r the 

Moffat Tunnel l i n e . See AEPCO Comments at 11-13. 

On tne basis of the Applicants' and BNSF's own projec

t i o n s , t r a f f i c over the Moffat Tunnel l i n e w i l l double --

increasing from nine to eighteen t r a i n s per day. I d . at 13. The 

Applicants have made no i n d i c a t i c n , however, that they intend to 

make improvements to the l i n e t o increase i t s capacity. As 

stated by Witness Schwirtz, " t h i s creates a s i g n i f i c a n t concern . 

. . regarding the prospect cf using western-Colorado coal." 

Schwirtz V.S. at 12. 

•s 

V. COI di tions 

I n the event that the Board should f i n d that approval 

of the merger i s i n the public i n t e r e s t , AEPCO submits that the 

Board sijould only approve the A p p l i c a t i o n upon a grant of c e r t a i n 

conditions designed tc proteJt AEPCO from the anticompetitive 

impacts of the proposed consolidation: 

(1) The Board should c l a r i f y that the so-called 
"short-haul" defense neither removes a c a r r i e r ' s 
o b l i g a t i o n to quote rates over bottleneck seg-
nents, nor p r o h i b i t s rate reasonableness l i t i g a 
t i o n p e r t a i n i n g v.-o such ratep; 

(2) I n the event that the Board i s not prepared to 
o f f e r . such a general c l a r i f i c a t i o n at t h i s time, 
the Beard shculd condition approval of the Merger 
A p p l i c a t i o n upon the requirement that AEPCO be 
e n t i t l e d to obtain a rate from ^IP/SP, the reason-

* ableress o^ which wouM be SUP j e c t t o review by 
t h i s Board, f o r the moveniont. of u n i t t r a i n s i n 
interchange from Deia; ng to the p l a n t ; 

(3) T h i r d , the Board should require d i v e s t i t u r e of 
SP's l i n e from Grand Junction, Colorado eastward 
t o Dotsero, Colorado, and i t s l i n e s from Dotsero 
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•v̂̂  to Denver, Dotsero to Pueblo, and Denver t o Pueb-
1 l o , as well as the branch l i n e s to the Craig and 

Montrose c o a l - o r i g i n a t i o n areas;^^ 

(4) Fourth, the Board should decline t o approve the 
abandonment of the Tennessee Pass l i n e and should 
preclude the re-rout:ng of e x i s t i n g Tennessee Pass 
l i n e t r a f f i c over the Moffat Tunnel l i n e . 

VI. Conclusion 

In l i g h t of the fact that the consolidation of UP and 

SP could exacerbate ALPCO's desti n a t i o n c a p t i v i t y and would 

reduce the q u a l i t y of r a i l service from western Colorado o r i g i n s , 

and the fact that no purported benefits of the mercer •."ou.'d flow 

through to AEPCO, the Board should decline to" approve the .^lerger 

A p p l i c a t i o n . I n the event that the Beard elects t o approve the 

Merger Application, however, t h i Board should do so only upon the 

•"̂  conditions o u t l i n e d herein. 

" A 1^ s favorable, but s t i l l h e l p f u l c o n d i t i o n would be to 
require UP/i to grant ^xackage r i g h t s over the l i n e s of the DRGW 
to a c a r r i e • other than BNSF. 

-13-
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) 
UNION PACIFIC CORPORATION, UNION ^ 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
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Finance Docket No. 32760 

JOINT BRIEF OF 
WISCONSIN POWFP & LIGHT COMPANY 

AND 
WISCONSIN PUBLIC SERVICE CORPORATION 

Pursuant t o the --occdural oraers issued by the Surface 

T r a n s p o r t a t i o n Board ("Board") i n t h i s proceeding, Wisconsin 

Power & L i g h t Company ("WPL') i r d Wisconsin P u b l i c Service 

C o r p o r a t i o n ( " W P S ' ) ( j o i n t I y , "WPL/WPS") submit t h i s J o i n t B r i e f 

i n o p p o s i t i o n t o the unconditioned merger of A p p l i c a n t s Union 

P a c i f i c R a i l r o a d Company ("UP", and Southern P a c i f i c 

T r a n s p o r t a t i o n Company ( " S P " ) ( j o i n t l y , "UP/SP").' As 

demcnstrateu by WPL/WPS i n t h e i r J o i n t Comments and summarized 

below, absent the i m p o s i t i o n of c e r t a i n c r i t i c a l c o n d i t i o n s , the 

A p p l i c a n t s i n c l u d e UP and SP, and oi.her r e l a t e d 
c o r p o r a t e e n t i t i e s which have been i d e n t i f i e d as A p p l i c a n t s i n 
the Board's De c i s i o n No. 1 i n t h i s proceeding. 



proposed merger i s not i n the public i n t e r e s t , and accordingly 

the Board shculd Ceny approval. 

I 

SUMMAî Y OF WPL/WPS's POSITION 

In their Joint Conments fi l e d on March 29, 996, 

WPL WPS demonstrated that the proposed merger i s not in the 

public interest because i t would ( i ) significantly handicap i f 

not eliminate Uinta Basin b'.tuminous coal as an effective compet

i t i v e force in the market for coal supplies tc e l e c t r i c u t i l i 

t i e s ; and ( i i ) cause a further decline in the .quality of unit 

train service over UP's east-west Central Corridor, which i s used 

for the transportation of coal to Upper Midwestern u t i ] i t i e s such 

as WPL/WPS.̂  

Given the extensive record wh.ch has developed i n t h i s 

proceeding i n opposition to the proposed merger., L^^ix-^ants' 

sweeping claim that " [ t ] h e r e i s also no basis f o r concern about 

any anticompetitive e f f e c t s on coal t r a n s p o r t a t i o n " i s wrong. 

See UP/SP Rebuttal, Narrative, at 27 (dated A p r i l 29, 1995). As 

WPL/WPS have shown i n t h e i r J c i n t Comments, the merger, as pro

posed, tnreatens a number of s i g n i f i c a n t adverse shipper impacts, 

which c o l l e c t i v e l y preclude i t s beir»g found consistent w i t h the 

public i n t e r e s t . Accordingly, i f the merjer i s to be approved by 

Herein, Central Corridor refers to UP's eas'--west 
transcontinental main l i n e running from Cheyenne, Wv--"r.,ing, to 
Chicago, I l l i n o i s , via North P l a t t e and Fremont, Ne.:.-raska and 
Council B l u f f s , Iowa. 
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the Board, conditions must be imposed to ameliorate the erstwhile 

harmful e f f e c t s of the combination on competition and service 

q u a l i t y . 

In order to provide the Board with a conte>;t for 

analysis, WPL and WPS' i n d i v i d u a l f a c t u a l circumstances are 

b r i e f l y summarized below. 

1 

A. Wisconsin Power & Light Companv. 

WPL i s an investor-owned e l e c t r i c , gas and water 

u t i l i t y based i n Madison, Wisconsin, which r e l i e s heavily upon 

four (4) c o a l - f i r e d generating f a c i l i t i e s to . f u l f i l l i t s oust-

omers' e l e c t r i c i t y needs. As WPL Fuel Service Director William 

R. Knight t e s t i f i e d , tJie proposed merger wouid adversely impact 

WPL's f u e l supply and tr a n s p o r t a t i c n arrangements f o r these 

f a c i l i t i e s i n at lea^^t two (2) ways. F i r s t , the merger would 

reduce coal source competition c u r r e n t l y a v a i l a b l e to WPL, 

p a r t i c u l a r l y with respect to shipments of bituminous coal. 

Second, the merger threatens a fu r t h e r d e t e r i o r a t i o n i n the 

q u a l i t y of ccal t r a n s p o r t a t i o n service to WPL's s t a t i o n s , since 

Applicants' Operating Plan envisions a s h i f t of current and 

increased coal and f r e i g h t t r a f f i c on to UP's Central Corridor, 

wi t h no s i g n i f i c a n t planned capacity improvements. 

Each of WPL's c o a l - f i r e d plants i s capable of burning 

both bituminous and sub-bituminous coal, and two (2) i n p a r t i c u 

l a r -- Rock River and Edgewater -- have ust^d s i g n i f i c a n t volumes 

of higher Btu bituminous coal (including coal from the "^"nta 

Basin) i n varying blends v/ith Powder River Basin sub-bituminous 
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coal. Ac. Mr. Knight t e s t i f i e d (V.S. Knight, at 11-13), even 

where the Uinta Basin o r i g i n s served by SP have not won a p a r t i c 

u l a r contract, aggressive marketing of t h i s coal has had a d i r e c t 

and p o s i t i v e influence on the prices not only of bituminous l o a l 

from other sources, but on delivered costs f c r sub-bituminous 

coal as w e l l . The proposed merger threatens to squelch t h i s 

competition unless conditions are imposed which at least w i l l 

allow another, independent r a i l c a r r i e r to r e p l i c a t e SP's r o l e . 

See V.S. Knight, at 12. 

In a d d i t i o n to concerns regarding source competition, 

WPL has shown that the merger, as proposed, tl'ireatens to exacer

bate problems of r a i l service adequacy to a l l four (4) cf i t s 

plants, which already have resulted i n coal inventory s h o r t f a l l s 

and consequentially higher e l e c t r i c production costs. See V.S. 

Knight, at 14-lb. Accordingly, WPL opposes the merger unless 

conditions which w i l l permit a r e s t o r a t i o n and preservation of 

adequate r a i l service are imposed by the loar d . 

B. Wisconsin Public Service Corporation. 

WPS i s an integrated e l e c t r i c and gas u t i l i t y which is 

located i n Northeastern Wisconsin and Upper Michigan. Like V/PL, 

a high percentage of WPS's generation depends upon two (2) coal-

f i r e d f a c i l i t i e s . Although WPS's f a c i l i t i e s most recently have 

been fueled almost exclus i v e l y with Powder River Easin coal, they 

have burned and remain capable of burning s i g n i f i c a n t amounts of 

bituminous coal. J f a c t , as WPS Director of Fo s s i l Fuels John 

L. Walt.Tian t e s t i f i e d , WPS' Pulliara Generat ..ng Station was de-
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signed exclusively f o r higher Btu coal, which was the sole f u e l 

source as recently as "992. Thus, f o r WPS ( l i k e WPL), the 

func t i o n a l i n t e r c h a n g e a b i l i t y of bituminous and sub-bituirinous 

coals give r i s e to a r e a l threat cf foreclosed competiticn as a 

consequence of the a c q u i s i t i o n of SP by the PRB-centered UP 

System. Nevertheless, the p r i n c i p a l concerns of WPS regarding 

the proposed merger remain i t s l i k e l y impact on Central Corridor 

coal service q u a l i t y . 

As Mr. Waltman explained, WPS has been s u f f e r i n g the 

consequences of Central Corridor service delays and associated 

problems f o r approximately two years. V.S. Whitman, at 5-6. 

During that time, f o r example, UP cycle times t o key r a i l i n t e r 

changes f o r coal d e l i v e r i e s to WPS f a c i l i t i e s increased by 30-40% 

above the h i s t o r i c levels on which WPS based i t s r a i l c a r i n v est

ment docisions. The r e s u l t was a coal d e l i v e r y s h o r t f a l l , which 

necessitated an expenditure by WPS of some $2 m i l l i o n f o r addi

t i o n a l lea.sed r a i l c a r s i n 1995 alo .e. V.S. Waltman, at 6. 

Applicants' Operating Plan contemplates t r a f f i c s h i f t s 

from the SP system on to the same UP lin e s used to serve WPS. 

These t r a f f i c s h i f t s w i l l be coupled with i n e v i t a b l e o v e r a l l 

t r a f f i c volu.Tie growth, as wel l as p o t e n t i a l t r a f f i c s h i f t s from 

other c a r r i e r s . As a r e s u l t , i n the absence of added investment 

i n upgraded f a c i l i t i e s , the q u a l i t y and r e l i a b i l i t y of ur.it t r a i n 

coal service over UP's Central Corridor w i l l s u f f e r f u r t h e r 

d e t e r i o r a t i o n . For u.iese reasons, WPS opposes the merge-: unless 

i t i s conditioned i n a manner that w i l l restore adequate service 
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to e x i s t i n q shippers before consolidation of UP and SP operations 

over the af f e c t e d l i n e s takes place. 

I I 

ARGUMENT 

Applicants' Rebuttal, as relevant to WPL/WPS, f a i l s to 

respond e f f e c t i v e l y to WPL/WPS's showings concerning adverse 

competition ani service impacts. Applicants' Witness Sansom, f o r 

example, abruptly dismisses concerns regarding the benefits to 

WPL/WPS of source competition and SP's indepe^idence without any 

meaningful analysis, s t a t i n g merely th a t n either u t i l i t y w i l l be 

affected by the proposed merger. R.V.S. Sansom, at 51. Like

wise, Applicants' Witness King responds to WPL/VPS's evidence of 

service inadequacies w i t h a combined denia.l of any continuing 

problem, and an unsubstantiated claim t h a t to the extent u t i l i t y 

coal service problems are a concern, the u t i l i t i e s themselves are 

to blame. R.V.S. King, at 35-38. 

The discussion which follows synthesizes the evidence 

most relevant to the issues a f f e c t i n g WPL/WPS, which are con

tained i n the record developed i n t h i s proceeding. That evidence 

establishes se^'eral c r i t i c a l facts w i t h regard to the adverse 

impacts of the proposed merger on competition f o r WP̂ /WPS's coal, 

t r a f f i c and the adequacy of u n i t t r a i n coal service over the 

Central Corridor. Imposition of the p r o t e c t i v e conditions bought 

by WI.j/WPS i s necessary to ameliorate these e f f e c t s , and i s f u l l y 
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j u s t i f i e d and i n keeping with the Board's s t a t u t o r y r e s p o n s i b i l i 

t i e s i n merger proceedings. 

A. The ApplicaL .e Legal Standards. 

The I n t e r s t a t e Commerce Act's-' "single and es s e n t i a l 

standard of approval" for merger transactions i s t h a t "the 

[Board] f i n d the [t r a n s a c t i o n ] tc be 'consistent wit.h tha public 

i n t e r e s t . ' " ^ Finance Docket No. 32133, Union P a c i f i c Corp., 

Union P a c i f i c R.R. Co. ar.d Missouri P a c i f i c R.R. Co. -- Control -

- Chicago and North Western Transp. Co. and Chicago and North 

Western Railway Co., Decision served March 7^^1995, at 53, 

c i t i n g , Missouri-Kansas-Texas R.R. Co. v. United States, 532 F.2d 

392, 395 (Sth Cir. 1980), c e r t , denied, 451 U.S. 1017 

(1981)("UP/CNW").^ Among the factors the Board i s required to 

^ The ICC Termination Act of 1995 (the "Act"), Pub. L. 
No. 104-88, lOS Stat. 803 (1995) abolished the I n t e r s t a t e Com
merce Commission ("ICC") and tran s f e r r e d r e s p o n s i b i l i t y f o r the 
economic regulation of r a i l c a r r i e r s to the Board, e f f e c t i v e 
January 1, 1995. The Act also made several changes i n the 
stat u t o r y scheme tha t had been administered by the ICC, and 
rec o d i f i e d other provisions of the former Revised I n t e r s t a t e 

' Commerce Act (49 U.S.C. § 10101, et sea.) without substantive 
change. The Act's savings provision (Section 204) d i r e c t s t h a t 
matter:^ pending before the ICC on January 1, 1995 th a t r e l a t e to 
functions t r a n s f e r r e d to the Board -- such as the i n s t a n t case --
sh a l l continue to be heard without regard to the changes wrought 
by the Act. References herein to s t a t u t o r y provisions, there
fore, w i l l be to the former Revised I n t e r s t a t e Commerce Act. 

^ See also J o i n t Comments of WPL/WPS, Argum.ent, at 2-6. 

' This standard was recently re-affirmed i n t^e BN/Santa 
Fe Merger proceeding. Finance Docket No. 32549, Burlington 
Northern Inc. and Burlington Northern Railroad Company -- Control 

•• j and Merger -- Santa Fe Paci f i c Corporation and The Atchi'^on, 
j Topeka anc Santa Fe Railwav Company, Decision served Augu.^t 23, 

199:, at 50-51 ("BN/Santa Fe"). 
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evaluate i n determining whether a merger i s i n the publi c i n t e r 

est i s whether the merger wculd have an adverse e f f e c t on the 

adequacy of t r a n s p o r t a t i o n to the public, or on competition among 

r a i i c a r r i e r s . See 49 U.S.C. § H 3 4 4 ( b ) ( l ) . The Board has broad 

a u t h o r i t y to ensure protection cf these public i n t e r e s t consider

ations where necessary, by imposing pro-competitive or other 

conditions on consolidations. See Union P a c i f i c -- Control --

Mis...nnri P a c i f i c - Western P a c i f i c , 355 I.C.C. 459 , 552-54 (1982 ), 

a f f d sub non>. Southern P a c i f i c Transp. Co. v. I.C.C, 7 35 F.2d 

708 (D.C. Cir . 1984), c e r t , denied, 459 U S. 1208 ( 1985 ); San_ta 

Fe Southern ^'acific Corp. — Consolidation -- Southern P a c i f i c 

Transp. Co., 2 I.C.C. 2d 709, 807-08 (1985); see also 49 U.S.C. 

§ 11344(c). As explained below, proper a p p l i c a t i o n of these 

legal standards warrants granting the r e l i e f sought herein by 

WPL/WPS. 

B. Absent Conditions, The Proposed Merger 
Is Not In The Public I n t e r e s t . 

The public i n t e r e s t demands the preservation of r a i l 

competition and adequate r a i l service i n the western United 

States. Ao the evidence adduced i n t h i s proceeding shows, 

insofar as coal shipments to Midwestern u t i l i t i e s such as WPL/WPS 

are concerned, the UP-SP merger as proposed would run a f o u i of 

these st^^aightforward r a i l p o l i c y goals. 

1. The Merger W i l l Eliminate Uinta Basin 
Coal As A Competitive Force I.T The 
Wes tern and Midwestern Coal Markets. 



WPL/WPS, through t h e i r Witnesses Knight, Weishaar and 

Malhotra, have demonstrated the e f f e c t of the proposed merger on 

the relevant coal and coal t r a n s p o r t a t i o n markets, p a r t i c u l a r l y 

as i t relates to c r i t i c a l f a c i l i t i e s i n t h e i r respective systems. 

As Mr. Knigh- summarized: 

... [ t j h e loss of SP as an independent o r i g i n 
coal hauler w i l l reduce competition i n the 
market f o r bituminous coal, and may reduce 
generally the competitive pressurf: f e l t by 
a l l p a r t i c i p a n t s i n the u t i l i t y coal market. 
These e f f e c t s would lead i n e v i t a b l y to higher 
prices f o r the coals that WPL r e l i e s on to 
f u e l our generating s t a t i o n s . 

V.S. Knight, at 10-11. 

Both WIL end W*̂S have c o a l - f i r e d plants which are 

capable o£ burninc a v a r i e t y of coals -- i n c l u d i n g coal from the 

Powder River Basin and the Uinta Basin. As Witnesses Weishaar 

and Malhotra have te.^t i f i e d . . PRB coals compete d i r e c t l y w i t h coal 

from Colorado/Utah. This competition, i n t u r n , has led to active 

t r a n s p o r t a t i o n competition between UP and SP f o r coal moving from 

these o r i g i n s , competit. i which d i r e c t l y benefits u t i l i t y 

shippers. See V.S. Weishaar, at 6-13; V.S. Malhotra, at 13-23. 

Witnesses Weishaar and Malhotra f u r t h e r t e s t i f i e d that 

post-merger, th:'s -rompetition w i l l be eliminated as UP w i l l favor 

i t s PRB sources -over Colorado/Utah coal sources, f o r economic and 

other reasons. I d ^ Applicants claim that these coals do not 

compete, *and that SP, therefore, does not act as a competitive 

r e s t r a i n t on western coal r a i l rates. However, the four w i t 

nesses gathered by Applicants to support t h i s claim.. (Witnesses 

Sansom, Sharp, Nock and Hutton) e s s e n t i a l l y measure a coal's 
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A 
competitiveness s o l e l y on the basis of actual use. That i s , i f a 

; j t i l i t y i s not using a p a r t i c u l a r coal or has not done so i n the 

very recent past, ^Applicants' witnesses s^em to conclude p<;^ se 

that the coal i s not competitive. See e.g., R.V.S. Sharp, at 49-

51. This i s hardly an accurate r e f l e c t i o n of the r e a l i t i e s of 

the marketplace, however, as Mr. Knight demonstrated. See V.S. 

Knight, at 11-12. There are many circumstances i n which a coal 

source or type .may exert genuine competitive pressure on prices 

f o r r i v a l products, without a c t u a l l y garnering a share of the 

customer's f u e l requirements. Put another way, a u t i l i t y l i k e 

WPL does not have to c u r r e n t l y use coal from a given source i n 

order to bene f i t from the competitive pressure th a t t h a t coal's 

presence i n the market generates. See V.S. Weishaar, at 8-11. 

To the extent that Uinta Basin coal competes d i r e c t l y 

w i t h Hanna Basin and PRB coals, ar unconditioned merger of SP 

in t o UP obviously w i l l eliminate competitive a l t e r n a t i v e s . 

However, the matter does not end there. As Mr. Knight t e s t i f i e d , 

and Applicants' own Witness Sharp acknowledged (R.V.S. Sharp, at 

39-40), Uinta Basin coal also competes with other bituminous coal 

sources f o r sales to Midwestern u t i l i t i e s ( l i k e WPL) whose plants 

r e l y upon coal blends. The adverse impact of a UP-SP merger 

here, though less d i r e c t , i s no less s i g n i f i c a n t . As a f a r 

l a r g p r c a r r i e r w i t h an enormous e x i s t i n g investment i n the Powder 

River Basin, UP w i l l not have nearly the incentive t h a t SP does 

to aggressively market Uinta Basin coals. As a consequence, an 

adverse secondary market impact wj.ll r e s u l t , as WPL and other 
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1. 
i 
I 

s i m i l a r l y - s i t u a t e d shippers experience a reduction i n competition 

1 ) 
among bituminous coal sources. 

Simply put, the evidence sponsored by WPL/WPS demon

strates that a merger of SP int o UP, as proposed, w i l l r e s u l t i n 

a s i g n i f i c a n t lc:,s of coal source and t r a n s p o r t a t i o n competition, 

to the detriment of Midwestern and other u t i l i t i e s . Conclusory 

findings offered by Applicants' witnesses i n response* are i n 

s u f f i c i e n t to rebut t h i s evidence, which c o l l e c t i v e l y points to 

the conclusion t h a t the merger i s not i n the public i n t e r e s t . 
2. The Merger W i l l Contribute To A 

Decline In The Quality of Unit Train 
Coal Transportation Service In The 
Central Corridor. 

The impact of a m.erger on the adequacy of transporta

t i o n service, to the publi c i s a key consideration i n the d i s 

charge of the Board's oversight r e s p o n s i b i l i t y under the govern

ing s t a t u t e . See Lamoi.lle Valley R.R. Co. v. I.C.C, 711 F. 2d 

295 (D.C. Cir. 1983). In t h e i r J o i n t Comments, WPL/WPS demon

strated that a merger of SP i n t o UP in the manner proposed 

threatens _o exacerbate recent and current service inadequacies 

along key l i n e segments, p a r t i c u l a r l y w i t h regard to u t i l i t y coal 

shipments over the Central Corridor. As summarized by Wi.tness 

William C. Lyman, an expert with over 20 years' experience i n 

WPL/WPS Witnesses Knight, Crowley and Weishaar ex
plained, the so-calleC Settl&ment Agreement between UP-SP and the 
Burlington Northern Sinta Fe Railway i s inadequate to resolve 
these competitive problems. See V.S. Knight, at 12-13; V.S. 
Crowley, at 20-26^ V.S. Weishaar, at 28 ^n. 
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r a i l r o a d operations: 

... [F]ollov'ing a merger of UP and SP[ , ] 
t r a f f i c over the UP central c o r r i d o r l i n e s 
w i l l increase s i g n i f i c a n t l y from the le v e l s 
assumed i n the Operating Plan. P a r t i c u l a r l y 
given that coal t r a f f i c i s assigned no great
er p r i o r i t y than other t r a f f i c and, indeed, 
usually gives wr.y to time-sensitive interm
odal t r a f f i c , the increased t r a f f i c ine^•ita-
b l y w i l l lead to higher cycle times f o r coal 
shippers. In t h e i r Operating Plan ... A p p l i 
cants are p r o j e c t i n g t r a n s i t times to Mid
western destinations from Uint.^ Basin and PRB 
o r i g i n s s i g n i f i c a n t l y lower than those re
c e n t l y experier.ced by coal shippers ... I 
come to the opposite conclusion: absent 
expanded capacity, UP/SP t r a n s i t times f o r 
coal I. ̂ ving on the cen t r a l c o r r i d o r are more 
l i k e l y to get worse than better. . 

V.S. Lyman, at 15-16. Accordingly, Mr. Lyman concluded t h a t " i f 

the UP/SP merger i s effected i n tl'.e manner planned, coal shippers 

who depend upon service via the ce n t r a l c o r r i d o r w i l l see the 

q u a l i t y of th a t service d e t e r i o r a t e , p a r t i c u l a r l y w i t h respect to 

un i t t r a i n cycle times." ld_^ at 4. 

Applicants acknowledged that i n developing t h e i r 

proposed Operating Plan, no consideration was given to future 

coal t r a i f i c growth or s h i f t s from other c a r r i e r s . See J o i n t 

Com.ments, Arjiament, at -1. Nevertheless, Applicants' Witness King 

opine-* on r e b u t t a l that t h i s t r a f f i c w i l l not be affect e d by the 

merger, and attempted to rebut WPL/WPS's s p e c i f i c showings 

regarding service d e f i c i e n c i e s and t h e i r consequences wit h coal 

t r a i n u t i * l i 2 a t i o n i , t a t i s t i c p f o r WFL's Edc, abater and WPS' s Weston 

•;J and Pulllam S t a t i j n s . See R.V.S. i^'ing, at 37-38. The pt-. -entage 

of time t h a t r a i l equipment i s i n use versus standing i d l e , 

however, i s no ii\ d i c a t o r of the number of cycles being 

- 12 -

J 

J 



accom.plished with t h a t equipment w i t h i n a given timeframe, nor 

does i t contradict the fact that WPL has experienced inventory 

s h o r t f a l l s , or that WPS had to spend an a d d i t i o n a l $2 m.illion to 

acquire extra equipment j u s t to enable UP to d e l i v e r i t s 

scheduled tonnage. Put another way, a t r a i n u t i l i z a t i o n rate of 

100% coupled with slow t r a n s i t times s t i l l can produce an o v e r a l l 

service deficiency f o r a given shipper or body of t r a f f i c ' 

Applicants proclaim that a f t e r the merger, '[ejvery 

UP/SP customer w i l l b e n e f i t from dramatic improvements i n route 

mileages, s i n g l e - l i n e service, equipment supply, ser\ice 

r e l i a b i l i t y , operating e f f i c i e n c y , and cost." Applicants' 

Rebuttal Narrative, at 3. The unrebutted testimony sponsored by 

WPL/WPS regarding the mtr^er's impact on coal service over the 

Central Corridor, however, t e l l s a d i f f e r e n t story. As 

contrasted with dramatic im.provements i n service or operating 

e f f i c i e n c y , the merger threatens a f u r t h e r d e t e r i o r a t i o n i n the 

l e v e l and frequency of service available to WPL/WPS, i n 

derogation of the public i n t e r e s t c r i t e r i a which govern the 

Board's merger approval a u t h o r i t y . 

C. Protective Conditions Are Necessary To Ameliorate 
the Adverse Effects Of The Merger. 

'As noted supra Mr. King also suggests t h a t any remaining UP 
service problems are the f a u l t of coal source loading or power 
plant unloading delays, not congestion along the UP's l i n e s . 
R.V.S. King, at 37. However, he off e r s no empir i c a l data to 
suppo.- such a gen'^ral conclusion, and as to WPL and WPS i t i s 
contra . -Cted b̂  t.ie f i r s t h a n d testimony of Messrs. Knight and 
Wal tme. .. 

- ]3 -



WPL/WPS r e s p e c t f u l l y submit th a t the evidence of record 

supports denial of the merger as proposed by the Applicants. I f 

the F ard nonetheless determines that o v e r a l l , the proposed 

merger i s consistent wi t h the ^public i n t e r e s t , then a a minimum 

the f o l l o w i n g conditions must be imposed to a l l e v i a t e the adver.se 

impacts on competition and service demonstrated by WPL/WPS. 

F i r s t , to remedy the loss ot SP as an aggressive 

competitor i n the marketing and transp o r t a t i o n of Uinta Basin 

coal, che Board should require the d i v e s t i t u r e of the SP main and 

branch l i n e s serving bituminous coal sources i n the Uinta Basin, 

from Provo, Utah, through Pueblo, Colorado anci Herington, Kansas 

to Kansas Cit y , Kc'nsas/Missouri, together with e i t h e r (1) 

d i v e s t i t u r e of the SP li n e s from Kansas C i t y to Chicago via St. 

Louis, Miss^;--i, or (2) unr e s t r i c t e d assignment of SP's trackage 

r i g h t s eve ne l i n e s of BNSF from Kansas Cit y to Chicago. The 

d i v e s t i t u r e s and/or assignment should be to an independent 

western r a i l c a r r i e r other than BNSF. WPL/WPS submit th a t 

Montana Rail Link would be an appropriate candidate f o r t h i s 

c o n d i t i o n . 

As an a l t e r n a t i v e to di v-^stiture, the Board may require 

SP to grant u n r e s t r i c t e d trackage r i g h t s ov^r the l i n e s described 

above to an independent western r a i l c a r r i e r , such as Montana 

Ra i l LinJc. Co.Tipensation f o r such r i g h t s , however, should a 

determined pursuant to the methodologies recommended by WPL/WPS's 

Witness Crowley (see V.S. Crowley, at 20-33), which are adequate 

to ensure f u l l coverage of SP's legitimate costs while s t i l l 
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^ permitting tn^-^ tenant c a r r i e r to e s t a b l i s h competitive rates f o r 

•-j c j a l service over the subject l i n e s . 

Secom-l, to ameliorate the s i g n i f i c a n t r i s k t h a t merger 

of the UP and SP operations over t h e i r main east-west l i n e s w i l l 

lead to a d e t e r i o r a t i o n i n the ''evel of service a v a i l a b l e to 

u t i l i t y coal shippers, a separate service p r o t e c t i o n condition 

should be imposed. S p e c i f i c a l l y , UP and SP should be precluded 

from consolidating or making other changes i n present operations 

over (1) SP's l i n e d between Provo, Utah and St. Louis, I.issouri 

and (2) UP's l i n e s between Cheyenne, Wyoming and Chicago via 

•-j North P l a t t e , Nebra':ka and Council B l u f f s , Iowa, inc l u d i n g those 

discussed generally i n Applicants' Operating Plan (e.g., 

App] icc ̂ .io-i. Volume 3, at 28-59), u n t i ^ Applicants have c e r t i f i e d 

to the Board thar f o r a period of twelve (12) consecutive months, 

UP and SP each have been i n f u l l compliance wi t h a l l service 

guarantees, standards or other o b l i g a t i o n s undertaken i n any 

contract f o r coal t r a n s p o r t a t i o n service via any of the 

aforedescribed l i n e s . 

Under the circumstances, and given the record assembled 

X-' t h i s case, the public i n t e r e s t c l e a r l y favors imposition of 

"••j the p r o t e c t i v e conditions sought by WPL/WS. Consistent with the 

p o l i c y goals of the R a i l Transportation Policy and the Board's 

own guidelines f o r merger oversight, these conditions are 

s p e c i f i c a l l y t a i l o r e d to counter the adverse public impacts of 

'•'̂  the proposed merger, while s t i l l preserving the p r i n c i p a l 

benefits which the Applicants a n t i c i p a t e from the planned 
J 
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r. 

consolidation. See Union Pacific Corp., Et A l • -- Control — 

Missouri - Kansas - Texas RR, Et A l . , 4 I.C.C. 2d 409, 437 

(l'^88) . 

IV 

CONCLUSTQN 

For the reasons discussed i n t h i s B r i e f , and i n 

WPL/WPS' Join t Comments, the proposed UP/SP merger i s contrary to 

the public i n t e r e s t i n that i t would eliminate s i g n i f i c a n t 

western coal source and transportation competition, and would 

lead to a f u r t h e r decline i n the q u a l i t y of r h i l service over 

UP's Central Corrido^ . Approval of the merger i n the manner 

proposed therefore should be denied. I f , however, the Board 

nevertheless determines to approve the - ̂ rger, WPL/WPS 

re s p ( j c t f u l l y request that the Board do so only subject to the 

p r o t e c t i v e conditions o u t l i n e d herein. 

I 

A 
J 
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JOINT BRIEF IN OPPOSITION TO MERGER UNLESS CONDITIONED AS 
REQUESTtD IN RESPONSIVE APPLICATION OF MONTANA RAIL LINK, INC., 

AND IN OPPOSITION TO PROPOSED ABANDONMENTS 

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALITION ("Coalition") and 

COLORADO WHEAT ADMINISTRATIVE COMMITTEE ("Committee") hereby jointly file 

their brief in Opposition to che merger unless it is conditioned as requested in the Responsive 

Application of MONTANA RAIL LINK, INC. ("MRL") in Sub-No. 11, and in opposition to the 



^ reh'ed abandonments proposed ir the AB dockets identified above.!' 

FOREWORD 

It is a contradiction m terms to contend that a powerful rail transportation duopc.y is in 

the best interest of the public How can t̂ vo huge rail systems actively agree to cede all Westem 

rail markets to themselves on one day, and expect the public to believe that they will vigorously 

compete with each other the next day'' UP-SP and BNSF are attempting to sell an untenable 

proposition 

That's wh> there was such a broad outpouring of opposition on March 29 based on 

anticompetitive concems Key e'ements ofthe public have concluded ihat the BNSF settlement 

agreement would not lessen the anticompetitive effects of the merger Look at thi shipper 

position reflected in the filing of the diversified NIT League: for the first time in MT League's 

^ 89-vear history, ainicompetitive concems have caused it to seek exter sive divestiture of rail Hnes 

as a condition to any approval of the merger (Doc. No. NITL-10, at 6;. Consider what was said 

by the Justice Department, whose .vnise i." competition entitles its views to great weight: 

PNSF trackage hyM^ would be ineffective to pr .'vent the widespread anticompetitive effects of 

the -nerger (Doc. No. DOJ-8, at 2). 

No prior merger has been authorized without substantial conditions to preserve essential 

rail competition in the face of such serious shipper and Justice Department concem. Neither 

should this one The merger thus should be denied unless approval is cor itioned on divestiture 

of rail lines to carriers independent of LT-SP and 3NSF and on other conditions necessary to 

" The Coalit:' .m and the Conmittee "lach filed individud' commen*", on u ârch 29, 
1996. In addition, the Coalition joined in a Joint Shippers' Statement filed on that date [Doc. No. 
JSS-1). 
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preserve essential competition. 

That can be done in the Central Corridor without unduly diluting merger benefits because 

neither Applicants nor BNSF needs nor wants to provide through transcontinental service over 

most ofthe rail lines :hat would be divested to Montana Rail Link. On the contrary. Applicants 

propose to abandon over 330 miles of those main lines. Montana Rail Link is the perfect snlntinn 

in the Central Corridor because it would provide the effective competition with UT>-SP that is 

required in the public interest and because it would moot tho.se exten.sive main line abandonments 

that would be contrarv to the national rail policy and to public convenience and necessity 

ARGUMENT ^ 

L THE MERGER SHOULD BE DENIED UNLESS APPROVAL IS 

CONDITIONED AS REQUESTED IN THE RESPONSIVE APPLICATION 
Q O I R L 

Summary of Position 

The interest of the Coalition and the Committee relates to the Central Corridor for 

transcontinental traffic — i.e., generally, the traffic lane between Kansas City and northem 

Califomia (Stockton and Oakland) via rail lines over the central Rocky Mountains. In regard to 

the Central Corridor, the evidence and applicable law compel the following conclusions: 

(1) loss of competition between UP and SP, the enly cmrent competitors for Central 

Corridor traffic, would be contrary to the public interest; 

(2) trackage rights for 3NSF between Denver, CO and Oakland, CA would not 

effectively eplace the loss of UP-SP competition in the Central Corridor; 

(3) divestiture to MRL of the lines curtently used by SP to provide through service via 

the Central Corridor, together with other conditions specified in MRL's 
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Responsive Application, would effectively replace the loss of LT-SP competition 

in the Central Corridor; and 

(4) consequently, the merger should be denied unless approval is conditioned as 

requested in MRT's Responsive Application. 

The MP Pueblo Line Protestants 

Before providing evidentiary and legal support for the ahove propositions, let us briefly 

explain who we are. \ e Coalition consists of over 100 shippers, communities, farm interests and 

others located along a 443-mile rail line between Herington, KS and Pueblo, CO owned by UP's 

afTiliate, Missouri Pacific Railroad Company (MP).^ That rail line vyill be referted to as the "MP 

Pueblo Line." By far the predominant commercial activity in the tenitory adjacent to the MP 

Pucoio Line is production and marketing of wheat. The Committee speaks for the wheat interests 

adiacent to the MP Pueblo Line in Colorado. The Coalition and Committee will be referted to 

collectively as the MP Pueblo Line Protestants. 

Background 

Traditionally, the MP Pueblo Line has been operated as part of a major competitive 

through route for transcontinental traffic via the Central Corridor. At Pueblo, the MP Pueblo 

Line connects with the Tennessee Pass Line of SP's DRGW affiliate, which extends west from 

Pueblo to D.otsero, CO, thence to Utah gateways to northem Califomia. At Herington, KS, the 

MP Pueblo Line connects with a line ovmed by SP's SSŴ  afiUiate, which extends to Kansas City, 

MO aiid points beyond The MP Pueblo Line itself formerlj- extended to Kansas City, but UP-MP 

i ' A 26-mile =*?gment of that line between Pueblo Junction and NA Junction. CO is 
jointly owned by MP and BNSF. 

V. 



recently aba!idoned portions cf that line east of Henngton. 

For many years prior to 1982, the MP Pueblo Line was part of transcontinental route 

consisting of MP from Kansas City to Pueblo, DRGW from Pueblo to Salt Lake City and Western 

Pacific (WP) fi-om Salt Lake City to Stockton and Oakland 1 hat MP-DRGW-WP route was the 

major Central Corridor competitor of a IT-SP route via Ogden, LT. 

In 1982, UP acquired control ofboth MP and WP Union Pacific - Control - Missouri 

Pacific; Western Pacific, 366 I.C.C. 462 (1982) ("UP-MP-WP case"). That transaction would 

have had an adverse effect on Central Corridor competition. As the ICC put it in the UP-MP-WP 

case (id., at 510): 

The p-.<.'j o«!ed consolidation would eliminate the MP as an independent 
cormection for the DKCr.W altemate routing and thereby eniiances the LT's ability 
to exert market power 

In order to avoid that adverse effect, the ICC conditioned approval of the UP-MP-WP 

consolidation on a grant of trackage rights for DRGW over tht .MP Pueblo Line between Pueblo 

and Kansas C y {id., at 572-578). 

The UP-MP-WP consclidation as so conditioned resulted in two reahgned competitive 

routes in the Central Corridor: (1) a LT single line route via Cheyenne, WY and the former WP 

A-est of Salt Lake City, and (2) a SP-DRGW route via Ogden, Pueblo and the MP Pueblo Line 

trackage rights, initially with S? and DRGW acting as interchange partners, and after 1988 in 

single-line .service as affiliates.!' See Rio Cmnde Industries, et al. - Control - SPT Co.. et ai, 4 

I.C.C.2d 834t 890-894 (1988), Santa Fe Southem Pacific Corp. - Control - SPT Co., 2 I.C.C.2d 

^ The LT-SP route via Ogden, UT diminished in importance as UP and later SP 
bypassed it by means of their own single-line routes. 
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709-778-785 (1986), and Control of Central Pacific by Southem Pacific, 2 I.C.C.2d 685, 697-

699(1986). 

After 1982, local rail service deteriorated on the MP Pueblo Line. SP-DRGW was 

operating over that line via trackage rights to provide through service for transcontinental traffic, 

but UP (MP) co itinued to provide local service on the line Under UP control, MP has been 

unenthusiastic about pro\iding local service on the MP Pueblo Line. UT's grain rates favor larger 

shippers located on UP's neighboring Kansas Pacific line to the north. UP's grain car ordering 

system stifles new demand for rdl transportation of grain from the MP Pueblo Line. Those 

factois and others have led d rectly to substantially-reduced local râ t̂raflBc on the MP Pueblo 

Line in the 14 yeais during which UP has controlled MP. 

Thus, divestiture to MRL of the MP Pueblo Line (and connecting lines to the West) not 

only w ould ensure continued utilization of the MP Pueblo Line as part of an essential through 

route for transcontinental traffic via the Central Corridor, it would also result in sorely-needed 

improvement of local rail service on the MP Pueblo Line. Consequently, the relief preferted by 

the MP Pueblo Line Protestants is approval ofthe merger conditioned on Central Corridor 

divestiture to MRL However, absent such a condi 'on, the merger should be denied That would 

mean that ihe MP Pueb.o Line Protestants would continue to face unsatisfactory UP-MP local 

service on the MP Pueblo Line, but at least the abandonments on that line proposed by UP-SP 

would not take place (sfifi Section II of /irgumeiit, infra, against proposed abandonments). 



Support for Protestant's Position 

1. Loss of Competition between UP and SP, the Only Current 
Competitors for Central Corridor TrafTic, >Vould Be Contrary 
to the Public Interest 

It is evident that an unconditioned merger would be unduly anticompetitive in the Central 

Corridor, and thus contrarv to the pubUc interest, because it vculd eliminate the only competitive 

rail services in thit market, as provided by UP and SP .Applicants u m't dispute that fundamental 

proposition Instead, in recognition of it, they propose that BNSF provide service in that 

Corridor in competition with the merged UP-SP. 

2. 1 rackage Rights for BNSF between Denver and Oakland 
W ould Not Effectively Replace the Loss of UP-SP Competition 
in the Central Corridor 

The most basic reason why trackage rights for BNSF between Denver and Oakland would 

not provide the effective competition with UP-SP in the Central Corridor that is required in the 

public interest is that BNSF lacks inĉ ntiv? tO ifr̂ vide. that vigorous competition.'" BNSF alieady 

has its own routes for transcontinental tralBc via the Northem Corri-'or and the Southem 

Corridor As recognized in Applicants' own evidence, the BNSF Southem Corridor route via the 

former Santa Fe is the "service leader" for California-Midwest traffic (Doc. No. UP-SP 23, at 

13-14) Why would BNSF solicit traffic awav fi-om its own most effiwient transcontinental route 

fits Southem Conidor routed to move it over a less efficient route in the Central Conidor? It is 

evident that it would be contrary to BNSF's own interest to do so. 

v.. 

^ The MP Pueblo Line Protestants agree with numerous additional reasons for the 
insufficiency of BNSF competition advanced by a variety of partit s, none of which has been 
effectively rebutted by Applicants or BNSF. 

-7-



Where caniers lack incentives to attrag traffir to routes, such routes do provide 

elfective COmpetitiati The ICC spe-ifically recognized that nrincipi- in the UP-MP-WP case 

when it said (366 I.C.C, at 515-516, emphasis added): 

MP is DRGW's only connection to the East that does not now operate 
its own transcontinental route/If̂  Loss of the neutral MP connection will require 
DRGW to interiine its transcontinental traffic with carriers that have incentives to 
use their resources, gnd K n̂te their trafck elsewhere 

f DRGW's connection to the East are BN (northem conidor\ Santfi (c -them comdnri 
and LT (central corridor) in addition to MP 

Consequently, the ICC conditioned appro\'al ofthe UP-MP-WP consolidation on a grant of 

trackage rights for DRGW over MP so ; hat a cartier whollv committed to Central CnrriHnr 

muling would provide the effective competitive service required in the pubî - interest {id, at 

572-578). 

No differently from its oredeces.sors. BNSF lacks the îngi lar commitment to Centr;̂ ! 

Conidor routing that is required for the provision of effective competition via that Cnnitf^r 

BNSF has oveniding incentives to attract traffic to its most efficient Southem Conidor route and 

to its Northem Conidor route Just as its predecessors, BNSF is not motivated to provide the 

effective competition foi Central Conidor traflSc that is required in the public interest. See Santa 

Fi Southern Pacific Corp. - Control - SPT Co., 2 I.C.C.2d 709 (1986) at 826 ("We have serious 

doubts whether SPSF would have sufficient incentive lo do its necessary part in soliciting traffic 

for Ogden. And without such incentive, the service it would provide might discourage th e use of 

the route, as might its less than enthusiastic solicitation"). 

BNSF's basic lack of incentive to route traffic via the Central Corridor certainly is not 

rebutted by its President's general testimony that BNSF would make the most out ofthe trackage 
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rights received in the BNSF settlement agreement (Doc. No. BN-SF 54, VS Krebs, p. 2^ In 

determining the presence or absence of sufficient incentive for routing, the Board should look to 

the objective evidence of relative Conidor efficiency and routing options and to the precedent of 

the UP-MP-WP case, not to BNSF's self-serving .subjective testimony in furtherance o^a rail 

transportation duopoly in the West. Based on that objective ev .dence and precedent, the Board 

should find that Denver-Oakland trackage rights for BNSF would nol resuh in effective Central 

Corridor competition fot UP-SP. 

1. The Relief Sought in MRL's Responsive Application Would 
Result in Effective Competition in the Central Corridor 
wittiQut BciMg Dismptive Of UP-SP's Operations. 

MRL is an established and successful regional rail carrier operating in the West. MRL's 

existing rail line extends approximately 950 miles between a point near Billings, MT and 

Sandpoint, ID As proposed in MRL's Responsive Application, a carrier affiliated with MRL 

would acquire a Central Corridor route between Stockion, CA and Klamath Falls, OR on the 

west and Kansas City, MO on the east, via Pueblo, CO and Ogden, UT, connecting tnat route 

with MRL by means of acquiring trackage rights and ownership firom UP between Ogden, UT and 

Garrison, MT, via Pocatello, ID (plus agreed operation for a short stretch over Montana Westem 

Railroad). 

That route would provî le the effective Central Corridor competition that is required in the 

public interest Lacking transcontinental routes via the Southem or Northem Corridors, the MRL 

affiliate woulcl have a strong incentive to attract trati.v to its Central Corridor route. MRL is 

experienced in operating in the mountains on its existing rail line: the MRL affiliate thus should 

be operationally capable of providing service over the mountainous Central Corridor route. The 
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MRL affiliate would have the motivation and the financial wherewithal to provide vigorous 

competition for UP Rail line acquisition pursuant to divestiture would ensure that the MRL 

affiliate would not suffe. the substantial service and cost impediments that are shown to be 

associated with trackage rights In sum, unlike BNSF. MRL would provide effective enmpetitinn 

in the Central Corridor 

Significantly, MRL's proposal would not be disraptive of UP's post-merger operations in 

the Central Corridor because the MRL proposal involves lines that UT do'-s not need or want for 

through service The MRL affiliate would provide competitive Central Corridor service via the 

MP Pueblo Line and DRGW's Tennessee Pass Line between Puebla.^d Dotsero, CO. Neither of 

those lines fits into UP's plans for post-merger transcontinental service. On the contrary, UP 

proposes to abandon muhiple segments ofboth of those lines totaling over 330 miles (i.e., (1) MP 

line between Hope and Bridgeport, KS, 31 miles; (2) MP line between Towner and NA Junction, 

CO - 122 mi.es, (3) DRGW line between Caflon City and Malta, CO - 109 miles, and (4) DRGW 

line between Leadville and Sage, CO - 69 miles. Thus, the MRL proposal would satisfy a vital 

public interest need for effective competition in the Central Corridor, but it would not be 

inconsistent with, nor dismptive of, UP's post-merger Central Corridor operations. 

Applicants' opposition to the MRL Responsive Application is thus a classic dog-in-the-

manger situation Applicants don't need or want the MP Pueblo Line and the SP-DRGW 

Tennessee Pass Line for their own transcontinental operation, but they don't wâ it MRL to hsve 

those Lines because they don't want to face MRL's competition for transcontinental traffic. 

Applicants' position in that respect is directly contrary to the national rail policies in favor of 

rail-to-rail competition. 49 U S C. § lOlOla(l), (4), (13). 
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Granting the MRL Responsive Application would also provide badly-needed improved 

local service on the MP Pueblo Line. The MRL affiliate acquiring that line would be willing and 

able to provide a variety of markets for grain originating on the MP Pueblo Line. That grain 

could go west on MRL to the Stockton, CA area for domestic consumption or to Pacific 

Northwest ports for export (via Klamaui Falls, OR). Such grain could go south to Gulf ports for 

export in coordinated MRL-KCS service, which was described in the Joint Shippers' Statement 

(Doc. No. JSS-1, at 1 and attached map Appendix 1). Grain could go east to Kansas flour mills 

or to points east of Kansas City via other friendly connections. Grain producers, elevators and 

'ocal economies flourish when grai:" can be sold in so many competiQg markets. Grain thus would 

retum to the MP Pueblo Line in large volumes in response to the MRL acquisition. That would 

add significantly to the public interest benefitb associated with MRL's operation over the Cential 

Corridor as an effective competitor for transcontinental traffic. 

4. Consequently, the Merger Should Be Denied Unless Approval 
Is Conoitioi.ed As Requested in MRL's Responsive 
AjULli'iatiim — 

Condilions to approval of merger will be imposed when the following criteria are met: (1) 

the merger would produce effects harmful to the public interest (such as a significant reduction of 

competition in an afiected market), (2) the conditions would amelioiate or eliminate the harmful 

effects; (3) the conditions would be operationally feasible; and (4) the conditions would produce 

public benefits (through reduction or elimination of the possible harm) outweighing any reduction 

to the public benefits produced by the merger. Burlington Northem, Inc., et ai - Control and 

Merger - Santa Fe Pacific Corporation, et ai, I.C.C.2d , Finance Docket No. 

32549 (ICC served .Aug ?3. 1995), Slip Op . at 55-56; Union Pacific Corporation, etai -
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CoKirol~ Chicago uiidNorth Westem Transportatioh Company, et ai , I.C.C.2d , 

Finance Docket No. 32133 (ICC served March 7, 1995), 3lip Op., at 56-57 

It is undisputed that th t first criterion is met as to the Cenvral Corridor, i.e., there would 

be a significant reduction of competition in the Corridor. We have shown that divestiture to MRL 

would s' asfy the second criterion, but Denver-Oakland trackage rights for BNSF wou'i not, i.e., 

MRL 'vould pre-ide the required effective competition in the Central Corridor, but BNSF would 

not. That failure disqualifies the proposed BNSF condition VVe have shown that divestiture to 

MRL woulo -.p.tisfy the third and fourth criteria. Compliance with the fourth criterion is unusually 

strong. In addition to providing needed effective competition for transcontinental traffic in the 

Central Corridor, MRL would provide much needed improvement in local service on the MP 

Pueblo Line And ihose public benefits would be achieved without undue dismption of the 

benefits ofthe merger beciuse Applicants do not wa-nt or need the MRL divestiture lines to 

provide their own throug;i transcontinental service, but instead propose lo abandon over 3 30 

miles of those main lines. 

Conditions that would i;.tem firom secondary settlements agreed to by Applicants should 

not bi imposed becauje such conditions have not been shown to meet the applicable legal criteria 

and because it is incompatible with the public interest for applicants to choose their preferred 

competition We understand that as part of settlement agreements. Applicants hav promised 

Illu" is Centi ̂  Railroad Compairy (IC) the right to acquire or operate rail lines involved in 

condit 'S ^approval of mcigc; *o the extent such lines are not acquired f̂ r operated by BNSF, 

and have promised Wisconsin Central, Ltd. (WCL) such a right as tc lines, not acquired or 

operated by BNSI' or IC There is nothing in this record to show that acquisition or operation of 
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Central Corridor iines by IC or WC would be compi tible with *he apphcable legal cnteiii for 

imposing conditions f And the Board should have ro part of any artangement whereby UP-SP 

would choose its preferted competition in ratiked order Such an approach wao .-ejected by the 

Board's predecessor in Santa Fe Southem Pacific Corp. - Control - SPT Co., 2 I.C.C.2d 709 

(1986), at 815-817. 

Based c;. all of the foregoing, the merger should be denied unless it is conditioned as 

requested in the Responsive Application filed by MRL in Sub-No. 11 

n. APPLICATIONS FOR ABANDONMENT OF ''OFTiON 5 OF THE MP 
PUEBLO LINE AND THE SP-DRGW TENNESSEE PAS » LINE SFTOULD 
BL DISMlSSEr QR D£M£P ^ 

The portions of the MP Pueblo Line and the SP-DRGW Tennessee Pass Line here 

proposed for abandonment are not dead-end branch lines of the type usually proposed for 

- ,; •) abandonment Instead, they are integral parts of main lines that have functioned together for 

many years as a continuous through route for transcontinental traffic. Factors such as operating 

losses or opportunity costs that may wartant abandonmcru of branch lines are not dispositive of 

abandonment of segmented portions of main lines when dismantling c . a through route is 

attempted. Were it otherwise, a rail carrier could effectively dismantle any of its most 

1 _ 

" MRL is preferable to IC or WC as a Central Corridor competitor in a number of 
respects Unlike IC or WC, MRL has extensive experience operating in mountainous tertain on 
its own rail line between BiUings, MT and Sandpoint, ED The Central Corridor would be an 
island operation for IC cr WC MRL would connect the Central Corridor to its existing rail line 
by means of acquisition and operation of rail lines north from Ogden, UT imu Montana. 

W'.uie the condition sought by Utah Railway would be preempted by divestiture io 
;RL and failure ofthe Denver-Oakland BNSF condition, hopefully Utah Railway may be able to 

work out altemate artangements with MRL. 
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heavily-used main lines merely by showing that isolated segments of such lines are nol 

independently profitable That is not the law. Where abandonment of a main line segment that is 

ârt of an established through route is s'̂ ughi, the overriding issue is whether the pubUc interest 

requires retention intact of the through route itself Consolidated Rail Corporation — Exemption 

~ Abandonment of the Wierton Secondary Track in Harrison co:d Tuscccwaras Counties, OH. 

Docket No .AB-167 (Sub-No. 1088X) (ICC served June 14, 1989), at 7-9. And that issue is to 

be decided in light of the national rail policy in favor of continuation of a sound rail transpc tation 

system to m».et the needs of the public and the national defense. 49 U.S.C. § 10101a(4). 

As we have shown, the public interest i squires preservation int.'"ct of the Central Corridor 

route, of wliich th? MP Pueblo Line and the SP-DRGW Tennessee Pass Line are essential parts 

Acquisition of those lines by MRL as a condition to approval of the merger would moot 

abandopm nt of the involved portions of those Unes.!' That being the case, the abandonment 

[intentionally lef̂  blank] 

!' So would denial of the merger, the proposed abandonments having been expressly 
made contingent on approval of the merger 
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applications ord petition as to those segments should be dismissed as moot. Altemativ 2ly, the 

proposed abandonments should be denied as not permittct by public convenience and necessity. 

Respectfully submit led. 
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BEFORE THE 
SLTRF.ACE TRANSPOR rATION BOARD 

UivIITFD STATES DEPARTMENT OF TRANSPORTATION 

UNION PACIFIC CORPORATION , ET 
AL - CONTROL .A.ND MERGER ~ 
SOUTHERN PACIFIC RAIL 
CORPORATION, ET AL 

LT^ION PACIFT RAILROAD 
COMPANY - ABANDONMENT ~ 
BARR-GIRARD LINE IN MENARD, 
SANGAMON .AND MACOLTIN 
COUNTIES, IL 

FINANCE DOCKET 
NO. 32760 

DOCKET NO. .AB-33 
(SUB-NO 96) 

JOINT B R I E F IN OPPOSFTION TO PROPOSED 
BARR-GIRARD, I L ABANDONMENT 

Protestants SPRINGFIELD PLASTICS, INC (SPI) and BRANDT CONSOLIDATED, 

INC. (BCI) hereby jointly submit this Bnef in opposition co abandonment of the raU line between 

Bart and Girard, IL, proposed in Docket No. AB-33 (Sub-No 96). 

L THE ABANDONMENT APPLICATION IS REQUIRED TO BE DENIED 
AS A MATTER OF LAW BECAUSE OF L A C K OF EMDENCE OF 
TRACKAGE RIGHTS ACXNOWLEDGED BY APPLICANTS TO BE A 
CONDITION PRECEDENT TO ABANDONMENT OF THE LINE 

The 38.4-mile Bart-Girard, II. rail line is part of the Chicago-St. Louis main line of the 

former Chicago and North Westem Transportation Company (C&NW). C&NW was merged into 

Union Pacific Railroad Company (UP) in October, 1995 The proposed merger of UT and 

Southem Pacific Transportation Company (SP) would provide the merged company with another 

Chicago-St. Louis route (SP's route). However, the former C & N ^ route wculd continue to be 

the superior route for traffic moving between westem Illinois and eastem Iowa on the one hand, 



and St. Louis and points beyond on the other. 

Applicants propose to abandon parts of the former C&NW Chicago-St. Louis route 

including the Barr-Girard line, but only if they can secure altemative routing for the westem 

Illinois-eastem lowa-St. Louis traffic AppUcants propose to do that by obtaining trackage rights 

over Illinois & Midland Railroad, Inc. (I&M) (formerly Chi -̂ ô & lUinois Midland RaUway 

Company, C&IMlO between Bart ? i Springfield, IL, and by operating over SP's line from. 

Springfield to St Louis. It is 11 miles over I&M between Bart and Springfield. Obtaming Barr-

Springfield trackage rights over I&M is a condition precedent to the proposed Bart-Girard 

abandonment, as eviaenced by the foUowing from Doc. No. LT-SP.^6, p. 398: 

The propcsed (Bart-Girard) abandonment is contingent upon acquisition of 
the trackage rigl;*'. over C&IM (now I&M) which are curtently be.ng negotiated. 

In view ofthe expedited nature of processing of rail mergers, a Bo.ird regulation requires 

that ai! O'rect evidence constituting applicants' case-in-chief in support of the proposed merger 

and related ab.̂ ndonmems be filed and served with the merger-abandonment application 49 C.F.R. 

§ 1180.4(c)(3). Pursuai.t to the -'.u. meaning of that regulation, if apphcants wanted the Bart-

Girard abandonment considered in conjur ction with the proposed merger, and if that proposed 

abandonment were to be contingent on applicants obtaining trackage rights over I&M between 

Bart and Springfield, IL, apphcants we*-̂  required to prove, in the merger-abandonment 

application filed November 30, 1995. that I&M has agreed to grant them trackage i.ghts between 

Bart and Springfield, and to identify the essential terms of those trackage rights. 

1' I&M acquired C&IM during the course of this proceeding on Febmary 8, 1996. 
See Finance Docket No 32862, Illinois & Midland Railroad, inc. - Acquisition and Operation 
Exemption - Chicago & Illinois MidlandMihvay Company, 61 F.R. 8105 (Mar :h 1, 199o). 
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\ AppUcants failed to do so In the merger-abandonment application filed November 30, 

1995, applicants stated only that such trackage • :ghts are being negotiated In view of the explicit 

Board regulation requiring all supportive evidence to be submitted in the merger-abandonment 

appUcation. that failure is fatal to applicants' case for abandonment of the Bart-Girard line See 

former 49 U S.C. § 10904(d)( 1)̂  (applicant has the burden of proof as to proposed 

ahmdonments). Illinois Central Gulf R. Co. - Abandonment, 363 I C C 93, !01 (1980) 

(applicants rail carrier has the burden to go forward with evidence on every element of hs case-

in-ch-ef required by goveming regulations) Where applicants themselves state that abandonment 

is contingent on obtaining trackage rights over the line of another carrier, an essential elemert of 

applicants' case-in-chief is evidence that it has obtained such trackage rights Where, as here, 

applicants fail to provide that evidence as part of the casc-in-chief, the proposed abandonment 

^ cannot be lawfuUy authorized. 

It is elementary that the Board is required to abide by its own regulations. Yosemite 

Tenants Asso. v. Clark, 582 F.S app. 1342 (E.D Cal., 1984). Consistently with due process of 

law, the Board cannot strictly enforce procedural regulations against protestants £ it has done by 

denying all requests for extensions of filing dates, whUe at the same time allowing applicants to 

Ignore the regulation that all direct evidence be filed in the merger-abandonment appUcation, and 

instead let applicants file evidence of I&M trackage rights at some future date. Applicants knew 

that the Bart-Girard abandonment would be contingent on trackage rights over I&M between 

Bart and Springfield Applicants knew that pursuant to Board regulation they were required to 

/ 

) 

^ Intb-* the merger-abandonment appUcation was filed prior to the January 1, 1996 
effective date of the f JC Termination Act of 19° 5 (Termination Act), provisions of the Interstate 
Commerce Act in effect prior to the Termination .Act govem. 



file aiiy evidence of such trackage rights in the merger-abandomnent application. Despite that 

knowledge, applicants failed to provide evidence of I&M trackage rights In view of such failure, 

procedural due process requires denial of the Bart-Girard abandonment at this time. 

Even now, over five months af̂ er filing of the merger-abandonment application, and 

having been put on notice by SPI-BCI's March 29, 1996 filing that absence of evidence of I&M 

trackage rights would be a major issue, applicants have failed to provide evidence of trackage 

rights ov er I&M between Bart and Springfield. UP states that UP and I&M have reacned an 

agreement in principle, and that a term sheet for trackage rights has been sent to I&M for its 

re-Wew and approval (Doc. No. UP-SP 232, Tab G, VS Allamong, 11). That is not evidence of 

trackagg rights Nothing is submitted in behalf of I&M to confimi UP's unilateral, self-serving 

contention that I&M has agreed in principle to a grant of trae kage rights. The Allamong 

Statement is evidence that there is no agreement for trackage rights, and that there mav never he 

such an agreement I&M may reject the terms proposed by UP for trackage rights. The parties 

may not be able to agree on trackage rights terms If so, trackage rights never will come to pass. 

The Allamong statement thus is evidence of the continued absence of trackage rights not 

evidence that there is an agreement for trackage rights. 

Summarizing, hy applicants' own admission, the BaiT-Girard abandonment is contingent 

on UP trackage rights over I&M between Bart and Springfield. The appUcable Board regulation 

required applicant to provide evidence of such trackage rights in the merger-abandonment 

application Applicants failed to do so, and have contir;ued to fail to do so in their rebuttal 

statement filed five months later. That leaves the Board no legal choice but to deny the Bart-

Girard abandonment application for lack of essential proof If UP later secures Bart-Springfield 



n trackage rights over I&M, the merged company can refile for the Bart-Girard abandonment at 

that time. But there would be no such flexibility if the Bart-Girard abandonment were to be 

approved prior to a grant of trackage rignts Abandonment is irteversible. Southern Pacific 

Transp. Co. - Abendonment, 354 I.C C. 752, 754 (1978) It would be too late for protestants and 

public convenience if negotiations between LT> and I&M Ued to resuh in an agreement for Bart-

S jringfield tracka,?e rights, but the Bart-Girard line already had been abandoned pursuant to 

Bijard approval. In the above circumstances, abandonment of the Bart-Girard line is not 

permitted by publio convenience and necessity under 49 U.S.C. § 10903(a) 

The finalitv of abandonment serves to distinguish the present̂ case from Rio Grande Ind., 

Inc. - Pur and Track. - Soo Line R. Co.. 6 I.C.C.2d 854 (1990), cited by applicants in rebuttal 

(Doc. No. UP-SP 232, Tab 6, p. 20). It may be acceptable in rail consohdation proceedings for 

^ there to be elements of consolidation proposals which remain to be finalized at the tine ofthe 

Board's decision {id., at p. 877). Significantly, the ICC emphasized that the Rio Grande-Soo LUie 

purchase could be reopened to address any leghimate concems resuhing fi-om trackage rights 

agreemen . that might be entered into after the Board's decisicn {id, at p. 878). That is not 

possible where aba idonment has been authorized and consummated. Reopening based on 

subsequent confinnation of the absence Df trackage rights would serve no purpose if abandonment 

had been accomplished Consequently, :he consolidation case cited by appUcants does not 

support a decisiori authorizing abandonment prior to an agreement for UP-I&M trackage rights. 

Having mad̂ abandonment contingent on obtaining trackage rights and having failed to obtain 

such trackage rights, applicants cannot abandon the Barr-Girard Uno at this time as a matter of 

law 
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That is dispositive of the Bart-Girard abandonment application. The Board need not 

review the merits of that proposed abandoriment However, as appears in the next section of this 

Brief, even apart from that dispositive failure of proof, public convenience and necessity does not 

permit abandonment of the 26 7-mile segment of the Bart-Girard line between Bart and Compro, 

IL 

n . PUBLIC CONVENIENCE AND NECESSITY DOES NOT PERMIT 
ABANDONMENT OF THE BARR-COMPRO LIIVE SEGMENT 

Even if the Bart-Girard abandonment were not required to be denied for failure o.' proof, 

public convenience and necessity would not permit abandonment ofthe Bart-Compro line 

segment. That segment cm be operated profitably, and the harm to'protestants from its 

abandonment would outweigh any harm to applicants fi^oni continued operation. 

As to profitabiUty of tht line, the issues involving the most dollars are appropriate costs 

for track maintenance and Ir'cwmotive-related costs in the friecast year. The line is a maLn Une. It 

has been designed and maintained to accommodate heavy overhead traffic between Chicajo and 

St. Louis. \t has heavy-weight welded rail and good crosstie conditions. It is rated as an FRA 

Class 3 rail line, allowing train operations at 40 m p h. However, in the forecast year all of the 

heavy traffic would be rerouted off the segment. The segment would be used for transportation 

of or̂ y 47 to 53 car'oads pei year in local senice (i.e.. a single carload per train moving about 

once per week). 

It is ludicrous for applicants to contend, as they hâ  e (Doc. No. UP-SP 232, Tab G, p. 23; 

RVS Beck, p. 2), that such a lightly used line in such good shape wiU require capitalized costs for 

crosstie replacement, surfacing and lining and renewal of grade crossings and signals in the 



forecast year. Capital costs of that nature can be foregone for numerous years before the light 

local traffic would cause the line segment to evolve fi-om FRA Class 3 to FRA Class 1 condhion, 

at which time it would be appropriate to begin capital 'osts in order to retain FRA Class 1 

condition This is something that the Board's predecessor and major rail carriers themselves have 

recognized as an indisputable ph> sical fact Union Pacific R.R. Co. - Aban. - Wallace Branch, 

ID, 9 I C C. 325, 345, 373-375 (1992); CSX Transportation, Inc. - Abandonment in Ben Hill 

andlmin Counties, GA, Docket No. AB-55 (Sub-No. 352) (ICC served Feb 25, 1991) p. 3; 

Consolidated Rail Corporation — Abandonment — between Warsaw and Valparaiso in 

Kosciusko, Marshall Starke, LaPorte and Porter Counties, IN, Docket Nc. AB-167 (Sub-No. 

1125) (ICC served Feb. 14, 1994). Thus, it is settled that inclusion of capitalized maintenance 

costs in the forecast year is not appropriate where a former main line maintained at a high 

standard for heavy overhead traffic would be used in the forecast year and thereafter only for light 

local traffic. 

Applicants have failed to establish that this settled precedent should not be followed. 

Applicants argue (Doc. No. UP-SP 232, Tab G, p. 23) that protestants faUed to provide testimony 

in support of the principle, but testimony is not necessary where, as here, the principle is settled as 

a result of ICC precedent. AppUcants argue {id., p. 24) that capitalized maintenance costs should 

be included in the forecast year because such costs will be avoided sometime in the future. The 

three cases cited above find otherwise. Similarly, applicants argue {ibid) that the principle is out 

of step with ttie treatment of train crew labor costs as avoidable in the forecast year even though 

such costs would continue to be paid for six years after abandonment, citing Illinois Commerce 

Com'n V. ICC, 116 I.C.C.2d 355 (D.C. Cir 1985) But the Court in that case recognized a 



different resuh where the curtent cost scenario would extend farther into the fiiture, viz., 776 

F 2d, at p 359: 

. . It may be that some costs will terminate so far in the ftiturt that it is 
unrealistic to assume that the curtent balance of benefits arid burdens will exist at 
that distant time, and unreasonable to impair the immediate public interest for 
benefits so remote . . . 

As shown by the ICC ca.ses cited earlier, capitalized maintenance costs are in that category where 

a rail line will not require such costs for an extended period of time. 

In the end, applicants are left to argue (Doc. No. UP-SP 232, Tab G, p. 25., that the ICC 

cases estabUshing the principle are "wrongly decided." That is plainly not so. Those cases 

recognize the common-sense tenet lhat replacement of track parts is'̂ hot required where a rail line 

historically maintained in FRA Class 3 condition for transportation o '̂arge volumes of overhead 

traffic now wUl be used only for sporadic transportation cf a light volume of local traffic, so that 

^ the line can be pennitted to evolve into FRA Class 1 condition over a long period of time. 

Application ofthe foregoing principle reduces forecast year maintenance costs by $69,263 

(Doc. No. SPI-BCI 1, p. 8). Another $13,382 in such maintenance costs must be eliminated 

because those are costs tc maintain the Co.npro-Girard segment that are not attributable to the 

Bart-Compro segment. In a related adjustment, locomotive-related costs of $8,632 must be 

eliminated because they are ertoneously based on a 10 m.p h.-operation (FRA Class 1) rather than 

the 40 ni.p.h.-operation (FR/. Class 3) that is permissible on the Bart-Compro segment. Those 

adjustments alone virtually eliminate the forecĵ st-year operaiing loss claimed by applicants. 

Any slight remaining loss would be wiped out by trackage rights payments by LP to I&M. 

It is appropriate to treat those payments as an offset to avoidable costs because the proposed 

3 



abandonment is acknowledged by applicants to be contingent on trackage rights ever I&M 

between Bart and Springfield and because such payments reduce the amount that would be saved 

as a result of the abandonment Applicants have not identified the amount of such trackage rights 

payments (nor, as noted, whether there is an agreement for trackage rights) It cannot be knowii, 

therefore, whether such payments would fully offset the claimf;d operating loss after the above 

adjustments But applicants should not be allowed to bee?* from having failed to identify such 

trackage rights payments In the absence of proof of the actual amount of such payments, such 

payments should be treated as cancelling out any loss in operating the Bart-Compro segment. 

That leaves only opportunity costs in support of abandonment. Such opportunity costs 

are highly suspect. The element of such costs for land value is extremely questionable because 

applicants have not shown that UT has marketable title to the land, and because UP's valuation 

was performed in-house rather than by an independent appraiser The element of such costs for 

track materials appears to be negative because the cost to implement trackage rights for rerouting 

of overhead traffic exceeds the total value of the track materials. Applicants argue (Doc, No. 

LFP-SP 232, Tab G, p. 23; VS Matthiessen, p 'J) that the cost to reroute the overhead traffic is 

not attributable to the abandonment because the overhead traffic would be rerouted whether or 

not the abandonment is approved. On the contrary, however, both the abandonment and 

rerouting of overhead traffic depend on obtaining trackage rights over l&M between Bart and 

Springfield. In that circumstance, the cost of rerouting is attributable to the abandonment. 

Even*giving f i l l cred̂ irice to the opportunity costs claimed by applicants, such opportunity 

costs do not wartant abanuonment of the Bart-Compro segment On many occasions, 

abandonment has been denied despite the existence oi extensive opportunity costs where 



) 
abandonment would result in significant harm to local interests See, e.g., CSX Transportation, 

Inc. - Abandonment - in Ben Hill and Irwin Counties, GA, Docket No. AB-55 (Sub-No 352) 

(ICC served Feb. 25, 1991), p l l CSX Transportation, Inc. ~ Abandonment ~ between Dayton 

and Arcanum, in Darke, Preble and Montgomery Counties, OH, Docket No. AB-55 (Sub-No 

336) (ICC served July 31, 1990), p. 19, Southem Pacific Transportation Company — 

Abandonment — in El Dorado and Sacramento Coimties, CA, Docket No AB-12 (Sub-No. 113) 

(ICC served Aug 10, 1987, p. 8, affd by decision served Nov. 12, 1987), affd sub nom. 

Southern Pacific Transp Co. v. ICC, 871 F 2d 838, 843 (9th Cir., i 19), The Toledo Terminal 

Railroad Company — Abandonment - berween Temperance and Gould in Lucas County, OH, 

Docket No AB-226 (Sub-No. 2) (ICC served Dec. 8, 1987), p. 5; Burlington Northem Railroad 

Company — Abandonment — in Morrison County, MN, Docket No. AB-6 (Sub-No. 253) (ICC 

served Jan. 6, 1986), p. 5, Burlington Northem Railroad Company — Abandonment — in 

Emmons and Mcintosh Counties, ND and Campbell andMcPherson Counties, SD, Docket No. 

AB-6 (Sub-No. 236) (ICC served July 8, 1985), p. 13; Burlington Northem Railroaa Company — 

Abandonment ~ in Benson, Pierce and Rolette Counties, SD, Docket No. AB-6 (Sub-No. 104F) 

(ICC served Feb. 9, 1982), p 12-13.5 

Abandonment of the Bart-Compro segment would significantly harm local interests. 

* The rationale is that because they ao not involve out-of-pocket losses, opportunity 
costs are not as harmful as increased transportation costs suffered by shippers (which come out of 
their pocketê . 

* Opportunity costs alcr.e can justify abandonment where local interests would not 
be significantly harmed. Chicago and North Western Transp. Co. - Abandonment, 366 I.C.C. 
373, 380 (1982), affd sub nom. Cartersville Elevator, Inc. v. ICC, 724 F.2d 668, and 735 F 2d 
1059 (8th Cir 1984). 

-10-



particularly SPI Applicants argue that SPI overstated the adverse effect that abandonment would 

have, but applicants acknowledge that abandonment would increase SPI's transportation costs by 

$66,480 per year (Doc. No. UP-SP 232, Tab G, RVS Coale, p. 3). Applicants contend {id, RVS 

Allamong, pp 8-9) that such increased costs are small in relation to SPI's yearly income, but such 

increased costs would reduce SPI's yearly profit by 3.8 pe cent.!' In contrast, the operating loss 

of $100,924 per year claimed (but not proven) by applicants {id, RVS Matthiessen, Ex. HM-l, 

p 1) is less than two-hundredths of one percent ( 0001303) of UP's net income of $766,996,000 in 

1994 (see Doc. No UT-SP 22, p 137, for UP's 1994 net income) A 3 8-percent reduction of 

UP's profit would amount to over $29 miUion per year; UT would be unlikely to consider such a 

reduction small and insignificant. Under the abandonment statute, the Board is required to 

consider the degree and severity of the benefits and burdens of abandonment to all concemed. 

> City of Cherokee v. ICC, 641 F.2d 1220, 1229-1230 (8th Cir. 1981). As illustrated above, 

abandonment would result in harm to SPI and BCI of significant degree and severity, which 

would outweigh any nore modest harm to applicants from opportunity costs {see cases on 

opportunity costs cited, svpra) ̂  

CONCLUSION AND RFOUESTFD RELIEF 

;' Abandonment appUcants sometimes argue that increased transportation costs 
resulting from abandonment are not harmful because they would not force shippers out of 
business. That argument misses the point in conjunction with the balancing process. Operating 
losses experienced by Applicants would not force them out of business either. 

* * Applicants have not provided support for their contention (Doc. No. UP-SP 232, 
Tab G, RVS Coale, p. 3) that thiee of SPI's five principal competitors are not rail-served. That 
statement is not tme All five of those competitors are rail served. Similarly, AppUcants' claim 
{id. Tab G, p 26) that the Economic Development Council of Greater Springfield is wrong about 
the abandonment negatively affecting economic growth in the area is itself wrong. The raU line 
has enabled SPI to erow very substantially and virtually double its rail traffic in the past five years. 
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BEFORE THE SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION, 

UNION PACIFIC RAILROAD COMPANY 

A N D MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER — 

SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. A N D THE DENVER A N D 
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Pursuant to the schedule set forth by the Surface "transportation Board (Board) in 

Decision No. 6, the Public Utilities Commission ofthe State of Califomia (CPUC), 

herebv submits its brief 

INTRODUCTION 

The CPUC is an admimstrativc agency established under the Constitution and 

laws of Califomia. Among its responsibilities, the CPUC regulates various aspects of 

raih-oad operations in California. Service of uierger applications on the CPUC is 

pursuant to 49 CFR § 1180.4(c). 



In their application. Union Pacific Corporation, et al. (UP) and Southem Pacific 

Rail Corporation, et al. (SP) seek authorization for the merger of SP into UP and the 

consolidation of their railroad operations. The application would create the largest 

railroad in the nation, encompassing approximately 37,000 track miles. 

The merger would have special significance for Cali'bmia where SP (and 

predecessor Central Pacific) has been the stjte's largest railroad for more than 125 years. 

SP has by far the most track miles within the state. ser\ es more Califomia communities 

and shippers than any other rail carrier, interchanges with more short lines, and provides 

more rights-of-way for Amtrak. 

Currently three Class 1 fieight railroads serve California, namely, SP, UP and the 

Burlington Nortiiem Santa Fe (BNSF). SP has by far the weakest eamings ofthe three 

^ while UP has been the nation's most profitable railroad. SP claims that denial of the 

merger would force it to drastically reduce its service. 

UP and SP announced their plans to merge in August 1995 and jointly filed their 

application on November 30, 1995. In September 1995, addressing concems that the 

merger could sharply reduce competition, UP aiid SP entered into an extensive trackage 

rights and line sale agreement with BNSF. It provides, among other things, that BNSF 

may serve any shipjjer currently served only bj' UP and SP — preserving competing 

rervice for such shippers. 

The application calls for SP tc be merged into UP, and no furdier use of tlie name 

"Southem Pacific." Most analysts see the principal advantages of the merger for UP to 

be the acquisuion of SP's Chicago-Kansas City-F,l Paso "Golden State Route" together 

) with SP's Houston-San Antonio-El Paso-Los Angeles "Sunset Route," the creation of the 



A. 

north-south 1-5 Corridor betwee.i the Pacific Northwest and Los Angeles, tlie ownership 

of most railroad gateways into Mexico, and better access to Gulf Coast chemical traffic. 

II. 

SUMMARY OF BRIEF 

The CPUC's primary position is one of strong suppon for the UPSP merger. SP's 

problems have been serious and long-standing, and the proposed merger appears to offer 

sound solutions. New management, more efficient routes, better service and stronger 

funding for maintenance and new equipment are all in Califomia's best interests. SP's 

future as a stand-alone railroad does not seem promising. 

As the largest railroad in California, SP's demise or a drastic reduction in its 

operations would have a profoimdly negative impact on the state. Converselj, the 

consolidition of SP into UP should vitalize SP's extensive rail system. In turn this would 

enhance railroad efficiency in the state, increasing the competitiveness of California 

products. 

While strongly supporting the merger, the CPUC also urges the Board, pursuant 

to its broad authority described in 49 CFR § 1180.1(d), to require Applicants :o 

implement various conditions in the public interest. The CPUC believes these 

modifications are necessary if the fiill benefit of the merger is to be realized in Califomia. 

Six conditions, as proposed earlier in CPUC Comments filed Maich 29, 1996, are 

addressed in the brief, as follows: 



• Term ofUPSP-BNSF Agreement and Provision for Possib'e 

Replacement of BNSF as UPSP's Competitor 

• BNSF Right to Serve Future Industries 

• Central Corridor Competition 

• BNSF Option to Acquire Keddie-Stockton Line 

• Continued Modoc L ine Operation 

• Interchange Rights With Second Carrier for Reconstituted 
Northwestem Pacific Railroad 

Principally, the above conditions focus on promoting and safeguarding 

competition, clearly the key consideration in *hf instant merger. With respect to the 

Central Corridor, the CPUC outlines its reasons for supporting BNSF over Montana Rail 

Link (MRL) as UP's competitor. The conditions also ;all attention to the Modoc Line 

and why a moratorium on its abandonment is necessary and reasonable. Further, the 

CPUC urges the Board to authorize an interchange with BNSF for the largely publicly 

funded Northwestem Pa. ific Railroad. 

Finally, in additional comments, the CPUC reminds the Board of Califomia's 

concem about the merger in relation to the Capitol Coiridor, the Alameaa Corridor, 

NAFTA and the impacts of the merger on railroad employees. 
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III. 

ARGUMENT 

A. The Merger Will Vitalize Califomia's Rail System 

Applicant's proposal calls for SP to be merged into UP. Presently, UP operates 

approximately 22,600 miles of track an*. SP 14,500 miks. The new UP system would 

range from St. Paul, Chicago, Memphis r .id New Orleans to the ports of Seattle, Portland, 

Oakland and Los Angeles-Long Beach, and from the Mexican border to Idaho and the 

Powder River Basin of Wyoming. UP's principal competitor would be the newly 

constituted Burlmgton Northem Santa Fe (BNSF), which operates about 31,000 miles of 

track throughout the West. Indeed, much ofthe competition between the two new lines 

will be pursuant to the UPSP-BNSF Agreement signed in September 1995, whereby 

BNSF would obtain about 3,800 miles of trackage rights over UPSP and the right to 

purchase other lines. 

The UPSP consolidation offers numerous advantages. First, it will accomplish 

the essential preservation ofthe SP system, wliich reaches to far more jnaints in Califomia 

than any other railroad. SP's weak overall financial performance in recent years makes 

its survival questionable without the merger. It is likely that SP would be forced to deeply 

cut back its railroad operations, were it not allowed a merger partner. This not only 

would reduce the scope of SP service but also make it an even weaker competitor vis-a

vis UP and BNSF. 

UP's ability to invest large amoimts of capital in the SP system should result in 

better equipment, improved facilities, more reliability and a reversal ofthe serv'ce 
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declines that have plagued SP for many years. Service gains also will be realized from 

the new routes that wll be created by the merger, most notably for Califomia in the 1-5 

Corridor. Moreover, UP's premier route through the Central Corridor will be shortened. 

Improved service also will include an increased incidence of single-line service. 

This will be tme not only for the new UP system but also for BNSF b-jcause of the new 

routes that would be created by the UPSP-BNSF trackage rights and sales agreemert that 

is part of the merger application. 

In sum, the merger will infuse new life into Califomia's largest railroad system at 

a tUi>e when a stand-alone SP appears ripe for failure. The merger's route efficiencies 

and its leveling of the competitive field vis-a-vis BNSF can only benefit Califomia and 

its shippers. 

B. Competition Is The Key Issue In The Instant Merger 
Proceeding 

Clearly, the central issue in this merger case is the merger's effect upon 

competition. Tht applicant:: have essentially demonstrated this point by their entrance 

into an extensive trackage rights and line sale agreement with BNSF. lne agreement '.s a 

r <!ponse to the parallel nature of much of the right-of-way subject to merger and the 

number of "2 to 1" shipp—s. Such shippers curtently are served by both SP and UP, but 

after the merger would be served only by the new UP. Applicants' agreement with BNSF 

assures that such shippers will continue to have access to a competing carrier, namely, the 

BNSF. 

The importance being accorded to competition herein is consistent with federal 

law and regulations. Both the Interstate Commerce Act (Act) and the Code of Federal 
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Regulations (Code) give prominence to considerations about competition and a merger's 

potential to have anti-competitive effects. Thus, the Board must consider whether the 

merger "would have an adverse effect on competition among rail carriers in the affected 

region." 49 U.S.C. § 11344(b)(1)(E). The Code, in a General Policy Statement, 

maiufests reluctance about authorizing a merger that would "substantially reduce the 

transport altematives available to shippers." 49 CFR § 1180.1(a). Such reductions in 

competition can only be justified when the me-ger offers "substantial and demonstrative 

benefits" which "cannot be achieved in a less anticompetitive fashion." Id. 

This safeguarding of competition in delibt ations about mergers also reflects the 

pro-competitive iheme of »he National Rail Transportation Policy Statement Southern 

Pacific Transp Co. v. I.C.C, 736 F.2d 708, 717 (DC Cir. 1984). Therein the following 

^ are showî  to be part of the regulatory policy of the federal govemment: allowing, as 

much as possible, for rates to established through competition and demand; ensuring 

that the nation's rail system manifests "effective competition among ra'l carriers and with 

other modes;" prohibiting "predatory pr ing and practices" and avoiding "imdue 

concentration̂  of market power." 49 U.S.C. § 10101a(l),(4),(13). 

Finally, the importance of analyzing competitive impacts of a merger is deemed 

"especially critical" because of the post-Staggers Act commitment of Congress towards 

allowing railroads greater fi-eedom to formulate rates "svithout regulatory interference." 

49 CFR § 1180.1(a); Rio Grande Industries. Inc.. ei al. - Control - Southern Pacific 

Transp. Co., et ai, 4 I.C.C. 2d 834, 852 (1988). In other words, now that railroads are 

largely deregulated, fostering competition is the principal means of preventing a single 

A railroad from dominating markets to th; detriment of the public interest. 4 I.C.C. 2d at 
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853. This is the main concem prompting the setting forth of the CPUC's conditions 

infra. 

THE CPUC'S PROPOSED CONDITIONS 

The Board is authorized to impose conditions "goveming" a merger. 49 U.S.C. § 

11344(c). Missouri - Kansas - Texas R. Co. v. Urited States, 632 F.2d 392, 395 (5* Cir. 

1980), cert, denied, 451 U.S. 1017 (1981). Indeed it has "broad authority" to do so, 

including the imposition of conditions "that might be useful in ameliorating potential 

nti-competitive effects of a consolidation." 49 CFR §1180.1 (d)( 1). 

In its initial comments filed March 29, 1996, the CPUC set forth six conditions 

regarding its support of the merger. Herein the CPUC offers its final and fiilly considered 

^ position on these conditions. 

Conditioo 1: Term of UPSP-BNSF Agreement and Provision for Possible 
Replacement of BNSF as UPSP Competitor 

Pursuar.t to the extensive private agreement between UPSP and BNSF that was 

reached on September 25,1995, BNSF will replace SP as UP's competitor in selected 

corridors and at selected stations within California, for a term of 99 years. 

The CPUC sees two problems with this agreement provision. First, no 

explanation is offered as to what ensues at the expiration of the 99-year term. No 

succession process is described and thus it appears that after a span of 99 years, UP 

would assume monopoly status. As the C PUC mentioned in its initial comments, it is 

likely that the instant UPSP merger will accomplish the final restmcturing of railroad 

J competition in Califomia. It therefore is appropriate that BNSF's fumishing of 
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competition in place of SP likewise be in perpetuity. In other words, 99 years hence, 

vigorous competition between UP and the BNSF will likely be as much in Califomia's 

public interest as it is now. Therefore, the Board should require that the term of the 

competition be changed from "99 years" to "in perpetuity." 

The second problem concems the agreement's lack ofa remedy for ineffective 

competition. While the BNSF has stated in workshops conducted before the CPUC that 

it is "totally committed to making the most" out of the trackage rights and line purchases 

set forth in its agreement with UPSP, the BNSF will do so pursuant to trackage rights, 

with the exception of the Bieber-Keddie Line, which BNSF will purchase from UP. 

Thus, the BNSF has no inherent financial commitment to continue tc provide adequate 

and effective competition over former SP lines in California. This is particularly of 

coiicem given i le wholly variable character of the agreed-upon rates of compensation 

that BNSF wiil be required to pay for its use of trackage rights. 

Again, thou<;h, the agreement does not provide any process whereby a successor 

to BNSF would be designated ~ should the BNSF fail to live up to its part oftiie bargain. 

T counter this, the CPUC requests that the Board interpose the following provision: 

Upon complaint by any interested party and me Board's subsequent fmding that BNSF 

has provided inadequate or ineffective competition to UPSP in any selected corridor or to 

any selected station in California, the Board should order any appropriate cortective 

action, including the replacement of BNSF as the designated railroad competitor against 

UP. 



Condition 2: BNSF Right to Serve Future Industries 

Except in tho.«'' instances where local access was specified, the UPSP-BNSF 

Agree nent only grants bridge trackage rights to BNSF for the movement of overhead 

traffic in Califomia. Only UP would be autiiorized t'j serve new customers locating on 

lines where BNSF would have these bridge trackage rights. In other words, the 

agreement would reserve for UP a geograpiuc monopoly with respect to nev, industries 

locating on such lines. As can be seen, this rnonopo'y was a fimction of the UPSP 

decision not to sell the routes to P>iSF but rather to only grant bridge trackage rights. . 

Had UPSP elected to sell the lmes, BNSF would also receive the benefit of soliciting 

business from any new industries. 

As it tumed out, however, following complaints from parties about the UPSP-

BNSF Agreement, UPSP moved lo make various changes in it. Many of the changes, 

including a reler t ng with respect to service to new industries, are set forth in the 

Settlement Agreement that UPSP reached with the Chemical Manufacturers Association 

(CMA) on April 18, 1996 UP/SP-230, p. 12. Subsequently, UPSP has extended these 

changes (and others) to all routes, not just to those affected by the CMA settlement. Id. 

It is noteworthy, though, that BNSF's improved status with resjsect to new industries only 

applies to former SP lires and does not encompass those UP lines over which it would 

receive trackage rights pursuant to the UPSP-BNSF Agreement. Ihus, BNS^ ctill couid 

not v.se trackage rights to serve new industries that locate on UP lines (pre-merger UP 

lmes). 
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As regards CPUC Condition 2, therefore, Califomia has received half a loaf. 

Although BNSF may use its trackage rights to serve some new industries in Califomia, it 

still is barted fi-on; serving others. The CPUC is aware of no sound justification for this 

differentiation betAreen Califomia's SP and UP lines. If UPSP tmly is sensitive to 

Califomia's need for rail competition, it would further amend its offer so that it is 

inclusive of new industries locating on UP lines where BNSF has the right to operate via 

trackage rights. 

This extension of BNSF's right to serve new industries should not be seen as an 

injustice to UP. UP would still retain an exclusive right to serve customers that before 

the merger had only been served by UP. Moreover, as a result of the merger, it would 

acquire the right to exclusively serve customers on SP lines that presently aie only served 

by SP. Why should UP, in addition, be allowed to cany valuable monopoly rights with 

respect to new industries far into the future? A growing and expanding Califomia should 

not be saddled with such a hindrance to a competitive transportation market. 

Also, why should new industries locating on former SP lines enjoy the benefit of 

being served by competing railroads while new industries locating on pre-merger IIP 

lines do not? Concomitandy, property owners and commimities that happen to be located 

on pre-merger UP line should not have to see their industrial sites lose value vis-a-vis 

sites located on former SP lines simply because of distinctions made by UP wdth respect 

iv how many railroads may serve new industries. 

Further, the Board : old be mindful of the routes affected by UP's distinction. 

UP's Keddie to Stockton h. for example, extends for approximately 190 miles, serving 

sizable communities such as Or'̂ ville and Marysville/Yuba City, and also Sacramento 
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and Stockton, both extremely large and prosperous business centers that can be expected 

to have many new industrial sites in future years. 

Finally, there can ' no objection to this condition on the bisis that it dees not 

arise out of the nerger. It is because of die merger and its largely parallel nature that 

UPSP were led to enter into the original UPSP-BNSF Agreement and later to grant the 

CMA setdement and other concessions. They now .'•hould be required to "go the extra 

mile" and grant BNSF access to new industries on any route where it receives trackage 

rights. 

Condrtion3: Central Corridor Competition •v, 

With respect to the issue of compeiition, the CPUC has focused much of its 

attention on the Central Corridor, the ranscontinental route between Northem Cdifomia 

and the Midwest. Presendy, ITP i and operates one of the two routes through the 

Corridor, and SP owns and operates the other. After the proposed merger, UP would own 

both routes. However, pursuant to the UPSP-BNSF Agieement, BNSF would be 

authorized to operate via trackage rights through the Central Corridor between Oakland 

and Denver. (Beyond Denver, BNSF, would operate over its own track to the Midwest.) 

Portions of the former SP route tiu-ough the Corridor would be abandoned. 

In its initial written comments filed March 29, 1996, the CPUC noted diat in 

1988, when Rio Grande Industries (RCI) was seeking to acquire SP, RGI advanced the 

argument that its acquisition of SP would be in the public interest because it would 

enhance competition against UP in the Central Corridor. Conversely, our comm«its 

noted, the instant merger proposal appears to minimize such competition because it 
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woui'' r-'sult in UP owning the facilities and trackage ofboth Corridor routes. Moreover, 

the CPUC stated that competitor BNSF's primary service route between the Central 

Corridor and the Midwest would condnue *o be ihe excellent Southem Corridor oute of 

the former Santa fe. 

Accordmgly, the CPUC asked that Board approval of the rierger be conditioned 

either on a finding and order (1) that BNSF is committed to and will provide adequate 

and effective competition to UP using the Central Corridor or (2) that UP divest a stand-

alone Central Corridor route to a carrier other tlian BNSF. 

Subsequently, MRL filed its Responsive Application proposing that one of the 

two Central Corridor routes be purchased and operated by a company formed by MRL's 

chief stockholder. Also, while UPSP plans call for the abandonment of the Modoc Line 

through Northeastem Ciliforrua, MRL proposed to p eserve an^ operate that line. In its 

April 29,1996 comments, the CPUC indicted that MRL's proposal appeared to have 

merit but that it saw a need for further information and would schedule a workshop. 

Having benefited from the workshop and fiirther reviewed the re':ord herein, the 

CPUC has concluded that BNSF and not MRL would best provide the kind of single-line 

service that will btCalifomia's public interest A key consideration i« *\at BNSF, 

with t ackage rights to nuinerous SP points and its own extensive routes throughout the 

Midwest, will be able to offer a much greater volume of single-line service to California 

shippers than would MRL. Moreover, whereas MRL's routes fi-om the Midwest would 

end at Stockton, BNSF's reach to the Port of Oakland where ihe merger would provide it 

with greatly improved acccî . For its part, MRL would have to rely on UP and BNSF 

both to deliver freight destined for points beyond Stockton and to gather MRL loads that 
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would be outbound i" om Stockton over the Central Corridor. BNSF also aj pears to be 

better equipped to fumish expedited intermodal service out of the Bay Area. 

The reccrd hertui reflects another consideration that bolsters the reasonableness 

of supporting BNSF as die better competitor in the Central Corridor. This other 

consideration stems from the Settlement Agreement that Applicants have made with 

CMA and specifically involves Applicants' consent to a five-year annual Board oversight 

proceeding. UP/SP-230, p. 21. Pursuant to this oversight, "[t]he Board would have the 

authority to impose any additional remedial conditions that it found to be called for." Id. 

Applicants have stated to the CPUC that they have no objection lo submitting to this 

requirement with respect to the Central Corridor, ' ^ f course the proposal is subject to the 

Board's consent to assume such oversight. 

The CPUC urges the Board to agree to what the Applicants have proposed, 

namely, a five-year oversight program with respect to BNSF's performance in the Central 

Corridor. A successful outcome in the Central Co -ridor, where both routes will be owned 

by the same carrier, is no less vital to the public interest of Califomia and its rail fi-eight 

users than it was to the CMA and shippers affected by the CMA Settlement Agreement. 

Condition 4; BNSF Option to .Acquire Keddie-Stockton Line 

The Keddie to Stockton line is a key segment of right-of-way over which the 

BNSF would have trackage rights in Califomia pursuant to the UPSP-BNSF Agreement. 

The line is cmcial to BNSF's capability to provide adequate and effective competition 

against UP in the North-South 1-5 Corridor (where UP plainly will have the preferted 
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route). UP's Keddie to Stockton line also is vital to the ability of BNSF to provide 

adequate and effective competitior. in the east-west Central Corridor, 

In light of this, the CPUC requests that UP be required to grant c perpetual option 

to BNSF to acquire UP's Keddie-Stockton Line at its net liquidation value, as determined 

by the Board. This option could be exercised by BNSF upon its complaint and the 

Board's subsequent fmding that UP had failed to provide wdth respect to the Keddie-

Stockton Line eithe: (1) equal-pnority, non-discriminatory dispatching or (2) adequate 

roadway niaintenar 'e or capital improvements. 

The CPUC continues to view this option as a worthwhile safeguard despite 

modifications that Applicants set forth in their rebuttal regarding dispatching and 

maintenance on lines where BNSF would opeiate via trackage rightf UPSP has devised 

"a detailed written protocol lo govem the dispatching of trackage rights trains." UP/SP-

230, p. 16. One ofthe protocol's measures allows a BFSF manager to be stationed at 

UP's principal dispatching center in order to monitor the dispatching of BNSF trains 

operating on UP lines. Id., pp. 16-17. Another measure pre ies for the creation of a 

"dedicated fimd" where trackee rights fees received fi-om BNSF for its operations over 

the Central Corridor would be deposited. These monies would be spent for maintenance 

and capital improvements on the lines used by BNSF in the Central Corridor via trackage 

rights, as well as for offsetting depreciation. UP/SP-230, pp. 14-15 and CMA Settiement 

Agreement, Sect. 6(b). 

While these measures provide some rei f for CPUC concems, an option to 

purchase still seems appropriate. It provides the ultimyts solution to any persistent 

problem that may develop on this important line segment and also will serve as an 
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incentive to UP to abide by its agreements. Also, the presence of an ongoing option 

regarding the Keddie-Stockton Line places no financial burden on UP. 

Condition 5: Continued Modoc Line Operation 

The Modoc Line extends for 217 miles between Klamath Falls, Oregon, and 

Flarugan, Nevada, and has long served as an SP shortcut io the Central Corridor. 

UP/SP-27, p. 53. All but negligible portions of the line are located within California, 

where it extends across the northeastem comer of the state. The Modoc Line also 

constitutes the only intercormection for two short lines ~ the Great Westem Railroad, 

which was purchased by the City of Lakeview, Oregon, in the 1980's to serve its lumber 

industry, and the Quincy Railroad, which runs between Susanville and Wendel. UP/SP-

26, p. 357. 

Applicants propose to abandon 85.5 miles of the line ~ from Wendel to a point 10 

miles south of Alturas, the commercial center and county seat of Modoc County. 

Abandonment would cut oft the shipment of wood chips between Lakeview and Wendel, 

where a cogeneration plant is located, and render the line useless as a through route. 

SP's Senior Manager of Plant Rationalization Paul Furtiey describes the Wendel -

Alturas Lines as being "in generally good condition." Id., p. 358. The extent of SP's 

usage of the line is in dispute, however. Originally, the Applicants stated in one portion 

of its application that the line served "seven trains each day, seven days a week." 

Id., p. 56. But in another section of the application the figure of one train daily in each 

direction was given. Subsequentiy, in its rebuttal submission. Applicants claim that the 
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larger volume was a misprint and that "the current volume is one train a day in each 

direction." UP/SP-232, p. 88. 

In two appearances at CPUC workshops on the merger, the planning director for 

the City of Alturas and the County of Modoc declared diat traffic volumes have been 

considerable higher on die line. Indeed, at a March workshop he said that the volume 

was six to ten trains a day. Subsequently, at a Iat;r workshop, he said there had been a 

recent, sudden decline in traffic but he indicated that usage of the line was more extensive 

than what SP has claimed. 

The remote area served by the Modoc Line suffers from a very marginal economy 

and has ordy meager transportatic .1 resources. Alturas, die largest community, has no 

scheduled intercity bus service and no airline or Arntrak service. Presently, Alturas and 

f ' ^ Modoc County are striving to capitalize on the recent construction of a laige natural gas 

pipeline du-ough die region. Thi« project, which required die shipment of almost 150 

carloads of pipe via the Modoc Line, is makixig the area a more attractive site for new 

industry. The presence of a through railroad to the Central Cortidor is a cmcial element 

in plans for future industrial growth. In these circumstances, the loss ofthe rail line 

would have a severe impact on rural and community development. Pursuant to 49 U.S.C. 

§ 10903(a)(2), the Board should give special consideration to these impacts on the 

region's depressed economy. 

In their March 29,1996 Comments to the Board, the County of Lassen and the 

City of Susanville set forth their opposition to the abandonment of the Wendel-Altura? 

Line and the loss of the Modoc Line. They pointed out that a recent decision ofthe U.S. 

^ Base Realignment and Closure Commission has made large portions ofthe Sierra Army 
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Depot at Herlong on the Modoc Line available for civilian purposes. The local 

committee on reuse ofthe base sees the continuation of the Modoc Line as a through 

raih-oad between the Pacific Northwest and the Central Corridor to be vital to the 

development of proposed indastrial parks at the military site. 

According to the comments, it is "axiomatic" that Susanville and Lassen County 

are "in a depressed economic state' and Jiat the loss of the raihoad would exacerbate 

matters. Finally, the comments give a much higher figure regarding rurtent usage of the 

line dian does UPSP. 

In 1988 when RGI was conducting its successful campaign to acquire the SP, an 

effective public interest argument that it made was that it would reopen the Modoc Line 

and continue it in operation. Indeed this was one of the reasons why the CPUC supported 

RGI's acquisition ofthe SP.' Now, havi ig been taken over by RGI, SP proposes ~ along 

with UP ~ to destroy the Modoc Line by abandoning almost a 100 miles of track in die 

middle of die line. The CPUC strongly believes diat UPSP should be kept to RGI's 

commitment to Califomia and the public regarding the Modoc Line. 

Accordingly, the CPUC requests that Board approval ofthe UPSP merger be 

conditioned on the continued operation of the entire Modoc Line bj UPSP from Klamath 

Falls, OR to Flanigan, NV for a period of not less than five years, subject to continued 

' Rio Grande Industries, Inc., et al - Control - Southem Pacific Transp. Co., et al., 4 ICC 2d 834, 863-864 
(1988) (F.D. 320C0) 
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oversight by die Board. At UPSP's option, die operation could be performed by some 

other financially and operationally qu dified railroad operator. However, any such 

operator shall operate the entire Modoc Line widiout traffic surcharges, with any financial 

losses paid for by UP, and with full and unrestricted interchange rights widi BNSF at 

Klamath Falls, at Flanigan, and at such other locations as the opi ator may elect. 

Among other things, the five-year period will give Alturas and Modoc County 

^ time to capitalize on its new gas pipeline by fostering industrial development and 

increased usage of the Modoc Line. It also would allow time for Susanville and Lassen 

County to demonstrate that the conversion of part of the Sierta Army Depot to civilian 

purposes will result in greater activity for the railroad. Assisting bodi of diese regional 

economic efforts is reasonable, given the RGI/SP Commitment to the Modoc Line and 

• • 7^ the Board's responsibility to carefully weigh adverse impacts on rural and community 

development under § 10903(a)(2). 

Further underscoring this responsibility is the requirement diat the Board must 

balance competing interests when de termining the reasonableness of an abandonment. 

Georgia Public Servicr Com 'n v. United States, 704 F.2d 538, 541 (11* Cir. 1983). Here 

the public interest considerations and the previous RGI/SP pledge to keep the lme open 

fully justify the five-year oversight period. 

Condition 6: Interchange Rights With Second Carrier For Recoustituted 
Northwestem Pacific Railroad 

On April 29,1996, the close of escrow was announced on purchases fi-om SP that 

reconstituted die former Nordiwestem Pacific Railroad (NWP). The 300-mile line 

' ^ extends firom Eureka on California's remote North Coart to a point just south of Napa in 
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^ the Bay Area. Since 1992, die North Coast Railroad Audiority (NCRA), a public entity, 

has owned and (through the North Coast Raihoad) operated the northem half of the line, 

while tne Califomia Northem Railroad (CFNR) has leased (from SP) and operated the 

southem half Starting in July, the NCRA will assume operation over the entire line. 

The NWP provides the only link to the nation's interconnected raiiroad system for 

a vast p'ea of Northwest Califomia. Over the years the NWP has principally served the 

lumber industry in Eureka and the North Coast counties, and lumber remains the line's 

main freight coir .̂odity. The railroad is an important component of the regional 

economy. It also promotes highway safety by removing many lumber tmcks from the 

area's principal highwaj, which comprises many miles of winding, undivided two-lane 

roadway. 

The State of Califomia has long deemed the preservation of the railroad to be 
.J 

strongly in the public interest. With the recent purchase and plarmed rehabilitatic n of the 

NWT. more than $75 million in public funds ~ both statt and federal ~ will have been 

expended on the line. 

In 1983 SP sought authoriz-'tion from the Interstate Commerce Commission 

(ICC) to abandon the northem half of the line. After extensive hearings in Northwest 

California, authorization was denied, wdth the ICC fearing an "environmental disaster" 

along the Eel River if the rai'r -ai* and its numerous bridges, tuimels, and culverts wer«,. 

abandoned. Northv est ern Pacific Railroad Co. - Abandonment - In Mendocino, Trinity 

andHumbolut Counties, CA; Docket No. AB-14 (Sub-No. 4), Served Feb. 7,1984. 

Subsequ'.-ntly the line was sold by SP to a private operator and eventually was acquired 

by die NCRA in 1992 widi public funds. 
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Throughout this entire period and presently, neidier the NCRA nor the CFNR has 

had the right to intercormect with any Class 1 carrier odier dian SP. The NCRA has 

repeatedly experienced car supply problems and delavs in the movement of its freight. 

Moreover, SP alone has had the right to price all tiraflfic to and firom NCRA and CFNR 

points. In short, the railroad has been beholden to a single Class 1 carrier and has 

suffered grievous economic harm because of this. 

Accordingly, and in light ofthe recent changed status ofthe line, tbe CPUC (and 

the NCRA) seeks as a condition of the merger, competitive access to the BNSF. As the 

CPUC ctated in earlier comments filed with the Board: 

"such coinpetitive access is of great importance given SP's 
historic failure to provide NCRA's freight shippers with 
adequate car supply, reasonable and consistent transit 
times, and competitive rates, and because of SP's 
threatened use of its power to surcharge NCRA out of 
business." 

Consequentiy, approval of the merger would be conditioned on NCRA being 

granted bridge trackage rights over UPSP-owned lines between Lombard and the 

designated BNSF interchange at Suisun-Fai'field, a distance of only 20 miles. 

Altematively, at the Board's option, trackage rights could be extended to the BNSF yard 

at Richmond, a further distance of about 25 miles. The terms and conditions of the 

artangement shculd replicate diose set fordi in die UPSP-BNSF Agreement. 

In ids rebuttal testimony, SP's Vice-President for Sti-ategic Development, Michael 

Ongerth, acknowledges that NCRA has engaged in a lengthy and concerted effort to 

secure access beyond SP. UP/SP-232, Part B, p. 91.-He is orief and dismissive ofthe 

y matter, however, explaining inexplicably that "NCRA's situation is being addressed by a 
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political solution" and, further, that NCRA's operations do not have anything to do wdth 

the merger. Id. 

Neither of these arguments has merit. Portraying the problem as "political" 

appears to be an effort to obscure and complicate the matter, and to give the impression 

that there is some "ongoing discussion" and "ongoing political resolution" taking place 

regarding NCRA access to a second Class 1. Id., pp. 91-92. The CPUC staff is well 

informed dbout NCRA matters and strongly doubts what SP seeks to establish in its 

rebuttal testimony about political discussions aimed at helping shippers. In other words, 

it does not agree that there is any effective "ongoing political resolution of the service 

needs of shippers.." Id. Actually, shippers on the line have experienced recurring 

service problems and would welcome Board action. Indeed, action by the Board as part 

of the merger is the only likely hope that the matter will be resolved reasonably for 

shippers. 

The second argument advanced by Mr. Ongerth - namely, that the condition 

sought is not related to the impact ofthe merger — is likewise inapt. 

49 CFR § 1180.1(d)(i). The criteria for imposing conditions were not intended to be 

inflexible. Thus the text ofthe pertinent regulation states that the Board "will not 

normally" impose conditions on a merger imless the matter affects "essential services" 

and certain factors are present ~ one of whicn is a link to an impact of the merger. Id. 

Use of the word "normally" implies that there are circumstances when an 

exception to the general rule is appropriate. CertairJy, diis merger is exceptional. It 

involves not only Cla«-3 1 applicants UP and SP but through the largest trackage rights 

agreement in history, it also involves the only other Class 1 raihoad in the Westem 
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United States, the BNSF. These three railroads transport ab 

Wen. 

v.. loil freight in the 

Given this setting, it hardly seems reasonable to argue against the NCRA 

condition on the grounds that the problem does not directly arise out ofthe merger. 

Sviely there is no denying the point that the merger would represent the final 

disadvaniageous positioning ofthe NCRA, for if the merger is authorized, there will be 

no other Class t railroad, aside from BNSF, to provide competitive access. If ever diere 

was a rime to make an exception about criteria, that "normally" apply, this is such a time, 

the CPUC respectfally submits. The fate of Califomia's only publicly-owned freight line 

— who.sf* cervices have been deemed essential by the State of Califomia and worthy of 

extensive publiw funding ~ hangs m the balance. 

Further, there can be no question that the NCRA renders "essential services," a 

fact underscored by the substantial state action to preserve the line. The State of 

Califomia's views about the line's positive impacts have remained constant sinoe 

Califomia's strong opposition to the 1983 abandonment before the ICC. 

F'.r-£iliy, tĥ  condition would not impede the consolidated carrier from realizing 

tht "anticipated public benefits" of die .nerger. 49 CFR § 1180.1(d)(iv). Indeed, d£ 

Applicants have not even hinted that this is a problem. Certainly Mr. Ongerth of SP 

made no menti-̂ n of it in his rebuttal statement. 

In light of all this, the CPUC strongly urges the Board, ii. the public interest, to 

grant the requested condition tha would allow the recently reconstituted NWP 
I 

competitive access to a second cairitr, namel;, the BNSF. Surely, in this case, where the 
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Board is being asked to authorize thousands of miles of trackage rights, as privately 

agreed to by the West's three Class 1 railroads, it is appropriate to approve 20-45 miles of 

trackage rights to provide competitive access to a line that serves a large area of 

Calif ̂ rrua. 

V. 

ADDITiONAL COMMEN I S 

In Maich 29, 1996 comments, the CPUC notea r-»ur subject areas import? i to 

California, namely, the Capital Corridor n; ssê ger service, the p oposed Alameda 

Corridor between the Ports of Los Angeles/Long Beach and rail yards in Central Los 

Angeles, NAFTA traffic and the Calexico-Mexicali railroad gateway, and the impacts of 

the merger on railroad employees. Th-̂  CPUC requested that in any Jtcision authorizing 

a cTSP merger, the Board memorialize certain responsibilities that would be incumbent 

upon UP as a result of its becoming SP's successor. 

At •his time, the CPUC reiterates these requests, as set forth in its earlier 

comments, and advises the Board of a further development with rcpect to NAFTA and 

the buildup of trade at the Calexico-Mexicali gateway. In materials distributed at the 

CPUC merger workshop held on March 15,1996 in Los Angeles, UPSP stated that if die 

merger were approveo, more than $95 million would be sper* or a second track on SP's 

S'inset Route between Los Angeles and Yuma, Arizona 

This route runs through the Coacheila Valley where a lar̂ je increase in track and 

raihoad traffic is expected as a result of NAFTA. The plan to double-track the lij-'e 

coincides with efforts by Palm Springs and Coa'̂ ln.Wu Valley leaders to establish a rail 

p;issenger service betwe;n Los Angeles and the Coacheila Va".ley. These leaders have 
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requested that the CPUC amend its comments on NAFTA to include a request that UP be 

asked to cooperate in these rail passenger plans and their implementation. The CPUC 

endorses this request and considers it to be in Califomia's public interest. 

VI. 

CONCLUSION 

Subject to the conditions discussed above, the CPUC strongly supports the 

proposed merger. Tne CPUC sees the UPSP merger as a necessary and timely 

development that should substantially improve rail transportation, bcth for the nation and 

for Califomia. 

PETER ARTH, JR. 

EDWARD W. O'NEILL 

JAMES T. QUINN 

505 Van Ness Ave. 
San Francisco, CA 94102 
Phone: (415) 703-1697 
Fax-(415) 703-4592 

Attomeys for the Public Uillities 
May 31,1996 Commission of the State of Califomia 
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FINAL BRIEF SUbirfllTTED BY 

T HE PORT OF PORTLAND, PORTLAND OREGON 

INTRODUCTION 

On March 22, and April 18, 1996, the Port of Poriland filed comments with the Surface 
Transportation Board voicing full support for Union Pacific's (UP) application to purchase and 
merge with Southern Pacific (SP). Our conrm«;nt3 îlso supported the settlement agreement 
Union Pacific reached with Burlington Northern Santa f e Railroad (BNSF). 

The Port nf Portland is involved with impo:t and export cargo activities covering all modes of 
transportation of automobile, containe., bulk (mineral and agricultural), and breakbulk 
shipments within the Pacific i'Jorthwest. 

SUMMARY OF ISSUES 

We believe the merger, along with the settlement agreement will sigr.ficantly enhance 
competition and service for interactional shippers throughout the Pacific Northwest and the 
nation Specifically, the merger and BNSF settlement agreement wiil help cure a number of 
long-standing competitive impediments in the Northwest and create the following benefits: 

• The ratiotializaticn of facilities and capacity improvements which the UP/SP plans in the 
Portland area wil! greatly enhance export freight mobility. We have worked very closely witr. 
tha UP manageMent on their operaiing p.an in Portland and are assured that critical capital 
investments and operating changes will be imolemented which vvill improve service to 
existing export bulk and grain shippers while Teatmj capacity to facilitate increased exports 
from the Pacific Northwest, Mountain, and Midwest regions. These investments will be 
made not because they are mandated, but rather because they will bs justified basec on the 
market and logi&'.ical opportunities created by the merged UP/SP rail system. 

Final Brief Submitted by 
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f • The UP/SP merger will consolidate a currently disjointed north-south rail system on the 
V West Coast facilitating fur the first time triangulated rail service which will benefit high-value 

general merchandise trade by intermodal container shippers Portland and the entire 
Pacific Northwest region is a net exporter of container cargo with a sevure deficit of empty 
contP'ner equipment while Southern Califomia has a consistent surplus of empty containers. 
The merger will create the opportunity to provide single-line, triangulated rail service from 
California to Portland-including direct access from the current SP system to Pacific 
Nortnwest container terminals~so that containers can fnally flow into our region cost 
effectively to facilitate exports. 

• Likewise, the merger will also create competitive single-line service from the Southvest 
region and c:ntral corridor to and frc;,"* Portland's bulk and automobile facilities, which we 
believe will facilitate increased international trade in ̂ 'lose regions. 

• The BNSF settlement agreement will for the first time bring competitive service by hwo rail 
carriers to export shippers throughout the Northwest region. Many shippers in the 
Northwest, including grain exporters in Montana, ?re currently captive to BNSF. The UP/SP 
access rights agreed to in the settlement agreement with BNSF will finally allow a second 
rail carrier to provide competitive rates from this important exporting region assuring that 
U.S. products will remain competitive in today's worid market. 

CLOSING STATEMENT 

The Port of Portland again urges thu Surface Transportation Board to approve the merger 
corditioned only with the agreement reached between UP arJ BNSF. Approval will provide 
strong competition and improved service for both existing and expanded exports from the 
Northwest, Mountain, and Midwest staits through the Port of Portland. We urge the Board to 
not impose conditions which would jeopardize the consummation of the merger or undermine 
its benefits, leaving this region with the currer't incomplete rail network. 

Respectfully submitted, 

ike Thome 
Executive Director 
The Port of F^rtland 
P.O. Box 3529 
Portland, OR 9. 208 

Date; May 30. 1996 
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