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Peforc The 
Surtace Transportatiun Board 

Fmance Dockei No. 32760 

Union Pacific Corporaiion. Umon Pacific Railroad Cor-oanyy^" 
and >̂Iissoû i Pacific Railroad Compar.y ' 

-Control and Mergcr-
K)ulhcm Pacific Rail Corpc- ior Southern Padfic Transportatii 

St. Ixiuis Soutliwesteii. .JKay Compaiw. SPCSI «."orporat3 
and The Denver Rn . - Wuslem Railroad Company 

MWBC -5 

Brief 

submitted on behalf of 
the 

Montana Wheat and Bariey Committee 

Montana Wheat and Barley Committee. (MWR Ĵ) pnr?ua:?t to the procedural schedule 

adopted by the Interstate Commerce Commission ?nd thereafter by the Surface 

Transportation Board in ihi.<! proceeding, ani the Commission's regulations, hueiy 

submits tht followmg Brief in support of (I) the specific protective conditions MWBC has 

requestitd the Board place on its approval of the Railroad Control and Merger iipplication 

("Application") submitted by Union Pacific Corporation (UP) et al, and Southem Pacific 

Rail Corporation (SP) et al.(Applicant); z:.-̂  in support of (2) MWBC's Comments on the 

Apphcation filed pursuant to the schedule outlined in Decision 6 (sers'ed October 19, 

1995) anc - Trmed in Decision 9 (served December 21, 1995). 

1. STATEMENT OF THE CASE 

Tn response to the primary transaction - the merger of .SP into UP - MWBC filed 

comments and evidence in support of their contenaon that the proposed consolidation -^f 



UP and SP would reduce competition and disadvantage certain Montana grain shippers by 

allowing a pre-merger agreement between UP and BN/SF to bt consummited. MWBC 

fiirthci requested specific protective conditions that the Board should impose that would 

tend to mitigate *he anti-competitive effects of this merger on Montana grain producers. 

Apphcants oppose some, but not all. of the relief sought by MWBC. Applicants have 

represented that one ofthe proposed MWBC conditions would expand "the proportional 

rate arrangement that is provided for in the BN/SF settlement afcreemnt to cover all 

Montana shippers and Silver Bow'." This is true 

Applicants fiirther assert that MWBC seeks this because of the competitive benefit that 

others will receive from the transaction, and this is 'clearly improper.̂ ' This is not tri'e. 

The appUcants also question the MWBC proposal for a twenty year oversight of 

service on the Silver Bow Line, stating that it "has no justification in any effect of the 

merger'." 

The applicants did not specifically rebut M\\3C's altemative, altematively supporting 

the sale of the Pocatello, ID to Silver Bow, MT hne to Montan? Rau Link (MRL) and 

inclusion of MRL in the proportional rate agreement. 

The appUcants also did not rebut MWBC requ ;sted condition allowing appUcant to 

solicit and orice competitively agricultural commodivxcs to Portland, OR as weU as pv̂ mts 

south of Portland which are included in the pre-merger agreement between BN and LT-

SP. 

2. MWBC COMPETn^'-E RESPONSE 

WlWBC's responsive appUcation defines its proposed response to the anti­

competitive effects 0*" estabUshment of the proportional rate scheme, between UP-SP and 

BN/SF. Said scheme was designed supposedly to ameUorate the anti-competitive effects 
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of this merger. In reaUty, the proportional rate scheme was offered by the BN/SF to UP­

SP in order to 'payback' the UP-SP for grajting of extensive trackage rig.hts, Unes sales, 

etc. throughout the UP-SP proposed <:ysteru. 

liiere wiil be serious detrimental adverse effects on existing competition and 

competitive relationshipf between shippers and among rail carriers who serve Montana if 

this Application is not conditioned by this Board to ameliorate the anti-competitive effects. 

Specifically, the Pre-Merger agreement filed with this application could alter long standing 

regional cross-country competitive relationships between Montana and surrounding states 

as well as Westem Canada, thus further increasing the monopolistic control of the 

Burlington Northem (BN) over Montana transportation. Accordingly, MWBC 

respectfully requested the Board, pursuant to '•s authority undei;49 U.S.C. § 11344 (c) of 

the Interstate Commerce Act, impose conditions requiring the AppUcants, upon 

consummation of their proposed merger and consolidation, to estabUsh cvd Tiaintain a rail 

competitive balance within the State of Montana and treat all Montana shippers equally 

and fairly. Those requested conditions, and the reasons why such conditions must be 

imposed, were specified in detail. 

It is curious that the UP suggests, in their rebuttal that the particular geographic 

boimdaries of the pre-agreement of "which were negotiated a arm's -lpnp+'''*" Tie 

boundaries of the pre-agreement were Legoti?t«1 at arm s-length impUes that the UP-SP 

were somehow not involved in the negotiations and this agreement wai just given to 

them? The fact of "how" they were negotiated be it. "at arm's-length" or some other 

length, has no bearing on the anti-competitiveness effect ofthe pre-merger agreement. '̂ 

is possible "at arm's-length" or any other length to negotiate an agreement that is harmful 

to a state's shippers. 

It is noted that the UP also stated that 'many Montana shippers' will \. mfit from 

the proportional rate agreement\ however, by their response, ilvy recognize that not all 

Montana shippers will benefit from the proportional rate agreement. The effect of the 

•* Apphcants Rebuttal, Volume 1 - Narrative, Page 276 



proportional rate agreement is to divide the state of Montana right down the middle and 

according to the UP-SP, provide benefit to 'many Montana shippers' but effectively 

preclude many more Montana grain shippers from participating ir, markets all of the 

Montana grain shippers have traditionally participated in together. MWBC in its Request 

for Conditions, proved that 45% of the grain production of Montana would fall outside 

the contiguous area subject to the pre-merger agreement, '̂et, Montana grain producers 

have since Statehood, nx̂ keted their grain to the same westeru markets with equal access 

to the market place. The anti-competitive effect of the pre-merger agreement would be to 

destroy this historical marketrng relationship. Why is it so difficuh for the UP to include 

all Montana shippers m the proportional rate agreement .' Is it because the agreement was 

negotiated "at arms-length?" and thus UP-SP had no pat in the negotiations? The fact is 

it would not be difficuh. The BN gave the area designate in the proportional rate 

agreement to the UP-SP as a competitive offset to the UP-SP granting to the BN, 

trackage rights and Une sales in other parts ofthe west. MWBC proposes that the Board 

impose conditions to amend the proportional rate agreement so it does not treat part of 

Montana shippers differently than other Montana grain shippers. If Montana gram 

shippers didn't traditionally market as a unit, to the same markets tbr their grain for the 

past 100 years, the proportional rate agreement would not upset traditional mariceting 

pattems. However, the UP-SP now knows that the Montana shipping commumty would 

be effectively cut in halfby this proposed proportional rate agreement. Why.' There is no 

explained reason given by UP why they refiise to request that the BN expand the pre­

merger agreement. Their response in their rebuttal" is that many Montana shippers will 

benefit from the proportional rate arrangement, yet oflfer no evidence that such benefits 

will accme. 

' Apphcants Rebuttal. Volume 1 - Namtive, Page 276 
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3. ARGUMENT 

While AppUcant shmgs off some reduction of rail competition in those limited 

areas where the effects of the pre-merger agreement is {e\t\ the Commission (now Board) 

has itself recognized that the Staggers .\ct requires increased vigilance in identifying anti­

competitive effects of consohdation transactions. UP/MP/WP 366 ICC at 502 

The proposed merger has two potentially anti-competitive oon;;equences for 

Montana shippers. One arises from the proposed proportional rate agreement between 

BN/SF and the appUcants, namely the introduction of new competition from Washington 

and northen Idaho on UP-SP through the granting of proportional rate agreement access 

and the potential loss of traditional markets by Montana producers. The other, resuhing 

from the pre-merger agreement, will be the pott-ntial devastating effect the merger will 

have on the traffit moving south over the Silver Bow, MT Une. 

As will be demonstrated, MWHBC have requested conditions specifically tailored to 

ameliorate each anti-competitive concem. 

Applicants have not agreed to some of the proposed conditions suggested by 

MWBC^ Essentially they contend that some of the MWBC's conditions do not respond 

to a reduction of competition due to the merger. As MWBC will show, AppUcant's 

assessment of compethive options faced by Montana grain shippers is wrong and flawed. 

AppUcants, on the other iiand, have not opposed other conditions MWBC proposed. 

4. STATLH 0R\ CRITERIA 

Smce this proceedmg mvoh es the merger of two Class 1 raifroads, the Board is 

govemed by the following standards found in 49 U.S.C. § 111344 (b) (1): 

A. The effect of the proposed transactiou on the adequacy of 
transportation to the pubUc 

3. The effect on the pnbUc interest of including, of failing to include, other 
rail carriers in the i involved in the proposed transaction. 

' Apphcants Rebuttal, Volume 1 - Narrative, Page 276 
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C. Tne total fixed charges that result from the proposed transaction. 

D. Tne interest of the carrier employees affened by the proposed 
transaaion. 

E. Whether the proposed transaction would have an adverse effect on 
competition among rail carriers in the affected region. 

The first and last of these criteria define the essential analytic framework for 

considering the claims of MWBC. For present purposes, the two are intertwined in that 

the adequacy of transportation service in Montana will depend on the competitive options 

open to the shipping pubUc post-merger. 

When Congress added subsection (E) of the Section 11344 (b) (I) in enacting the 

Staggers Rail Act of 1980. it intended that the Board (formerly the ICC) analyze the effect 

of merger transactions on each of the sections of tht country aifected, not merely the net 

effect on the entire region affected by the merger. The sponsor of that subsection 

described its objective as follows. 

1 am offering an ameT'dment...to specifically dfrect the Interstate Commerce 
Commission to consider the question of rail competition whenevtT making a 
determination of a rail oad merger transaction. 

The escalation of rail mergers now taking place in the mdustry is causing concem 
among our Nation's fanners and ranchers as well r • other shippers. The Interstate 
Commerce Commission is facing decision on several mergers that would have the 
effect of eliminating or nearly eUmmatlng rail competition within entire sections of 
tho country. I think it is important, therefore, that the ICC consider the question 
of compethion as a regular part of the process of evaluating whether to allow 
mergers. 126 Cong. Rec. H8604 dated 9/9/1980: Remarks of Representative 
Panetta 

The ICC recognized that a relevant geographic market may be "as smail as 

individud cities and as large as the entire country " Union Pacific - Control - Missouri 

Pacific- Westem r acific. 366 I.C.C. 462, 505 (1982) 

In Raifroad ConsoUdations Procedures. 363 ICC 786, 786-87 (1981), the ICC 

obseiveo that its concem was not only with the possible "eUmmation" of compethion by 

comolidations, but it was also concerned about any significant "lessening" or "reduction" 



in corapetition caused by a consohdation. The Commission's rail transportation policy is 

that, while the focus will be on the presei\ation of effective intermodal competition in 

some markets, "in other markets (such as long-haul movements of bulk commodities) 

effective imramodil competition may also be important." 49 CFR § 1180.1 (c) (2) (1). 

5. CRFFERIA FOR IMPOSING CONT)rnONS 

Section 11344 (c) of the Interstate Commerce Act empower the Board to unpose 

condhions governing consolidation transactions. In Union Pacific Corp., et al. - Control -

Chicago and Ncrthwestera Trans. Co., ei al., Finance Docket No. 32133, ICC served 

March 7, 1995 the Commission described the prerequishes for the imposition of 

conditions: 

Criteria for imposmg conditions to remedy anti-competitive effects are 
uEcodified but were set out in our UP/'WP/SP decision, 3o6 ICC at 562-
565. Tiiere, we stated that we will not impose conditions on a railroad 
consolidation unless we find that the consoLdation may produce effects 
harmfli' to the pubhc mterest (ruch as a significant reduction of cooipetition 
in an effective market), that the conditions to be imposed be or .Tationally 
feasible, and that the condhions will produce pubUc btnefrts (through 
reduction or elimmation of the possible harm) outweighmg any reduction 
to the pubhc benefhs produced by the merger. 

SUp Op. At 56-57. In deciding whether mposition of the conditions sought by MWBC 

are an appropriate response to the anti-competrtive effects on Montana grain producers, 

the key ,]uestions to be resolved are whether the anti-compethwe efff^s will produce 

effects harmfiil ;o the pubhc mterest and the proposed response will ameliorate or 

eUminate the hamful effect?. As the ensumg discussion will demonstrate, the answers to 

these questions a e plainly in the affirmative. 

6. EFFECT OF MERGER ON COMPETmVE POSITION OF MONTANA GRAIN 

PRODUCERS 

MWBC, in hs responsive appUcation proved that the effect of the pre-merqer 

agreement will be to allow UP-SP access to Montana barley and wheat compethors in 

Washmgton n̂d non'iem Idaho via a proportional rate agreemeiu, who prior to this 



merger, UP-SP could not access. This new competition for barley and wheat movements 

from Montana into the southwest is provided through the proportional rate agreement 

whereby the UP can soUch and move trafRc from Washmgton and northem Idaho to the 

west and southwest U.S. However. Montana oducers, must move ''p to 800 miles 

ftirther, over the distant gateway of Portland, OR rather than through a much closei" 

gateway. Silver Bow, MT. The effect of this merger then is to artificially dimmish the 

competitive position of Montana pjroducers by forcmg them to market grain on the UP-SP 

over Portland. OR. The UP-SP, in hs rebuttal, is wrong wher rt states that the effect of 

the proportional rate scheme is to increase opportunities for Montana producers by 

offering single Une service over Portland, OR*. Raifroad economics will dictate that the 

rates for this smgle Une service will be much higher from Montana origins than from the 

much shorter Washington and northem Idaho origms. MWBC also expects that the 

introduction ot single lme proportional rates from the UP will mduce Canadian barley and 

wheat shipments to enter into the U.S. over the Montana-Canada border, thereby further 

deterioratmg the Montana compethive posrtion. MWBC is well-versed m the movement 

of Canadian gram into Montana and knows well the effect of the proposed pre-merger 

agreement. 

Montana producers wiU see, as a resuh of this merger, mcrea ed compethion from 

new UP-SP origins granted, to UP-SP by the BN/SF, on both wheat and barley in 

Washmgton and northem Idaho. Tnat fact, remams undisputed by the appUcant m rts 

rebuttal. 

Montana producers do not seek expandmg the proportional rate scheme because 

of compethive benefits thai others wiU receive, as the AppUcant states in rts rebuttal'", but 

rather because Montana producers will be requfred to conqjeie from the end-of-the-Une 

when a shorter and more efficient route over Silver Bow, MT is available with sUght 

modification of the pre-merger agreement. 

' Apphcants Rt. juttal. Volume 1 - Narrative, Page 277 
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It is not improper fbr Montana producers to seek an alternative route over Silver 

Bow, MT which will cut the dfrect mileage from Great FaUs to Los Angeles by 604.8 

miles or 45%. 

It is not improper for Montana shippers to seek conditions of protection against 

new compethive forces that arise out of this merger that ftirther deteriorate the 

compethive posrtion of Montana giam shippers into markets they have traditionaUy 

marketed in for many years. It is the applicants and thefr hand-picked chosei competrtor, 

the BN/SF, thac cut this scheme, without consultation with Montana gram interests, which 

results in dimmishing the compethive posture of Montana grain producers. 

It is not inqjroper for Montana grain producers to offer common-sense altematives 

that inrtigare these artificially introduced anti-competitive "effects. Montana gram 

producers shculd not be requfred to shoulder this new compethion because of artificial 

and cfrci 'tous rate construction by the applicant. This Board should be mmdful that the 

reason the proportional rate scheme was put in place and granted by the BN was as 

payback for the many concessions the UP-SP gave up m thefr system, mchiding extensive 

trackage rights, 'me sales in CaUfomia, etc. This payback via a proportional rate scheme 

leaves Montana gram producers to bear the burden of this payback while disadvantaging 

Montana in the tradrtional markets rt has served. 

SILVER BOW, MT MOVEMENTS WILL SUFFER DUE .̂ O THE PRE-MERGER 

AGREEMENT 

If the UP-S."" merger is consummated, and the proportional rate agreement is 

consummated as a result ofthe merger, use of the Silver Bow route will suffer. The route 

provides, albeh, extremely Umrted. the only other class I raifroad access mto the State of 

Montana, besides the market dommant BN. 

If this merger is consimnnated, the need for the UP to contmue to utiUze Silver 

Bow shipments for barley and wheat shipments to CaUfomia wiU dfrmnish. When the UP­

SP receives, due to the pre-merger proportional late agreement, access, for the first thne, 



of Washmgton and northem Idaho barley and wheat reserves, thefr needs for barley and 

wheat suppUes, from the more distant Montana, wiU be dunfrdshed. This merger will 

dcfmhely serve to diminish traific over Silver Bow, where LT does not have dfrect rail 

access to the barley and wheat elevators m the westem and central Montana regions. The 

UP knows thjs very well yet states m thefr Rebuttal, that this assertion is a foreclosure 

assertion". Common sense about raifroad marketrng would teU this Board that if the UP 

picks up access, to Washington and northem Idaho barley production with single Une 

service, that they do not possess today, then the more distant Montana barley shippers, 

whom the UP does not have dfrect access to via .̂ilver Bow, MT gateway, will be 

adversely affected. Further, Montana shippers wiU not participate, after this merger, m 

tradrtional markets in the southwest U.S. that these Montana producers have been 

participatmg m for many years, via truck/rail shipping over Silver Row, MT. The 

argiunent suggested, in the UP Rebuttal that this argument is a 'foreclosure' argument is 

clearly hnproper, and untruthful fhe apphcant knows that thefr proposed proportional 

rate agreement wiU have an adverse effect on shipments currently movmg over the Silver 

Bow, MT gateway and, any advere effects, could have serious mpUcations on the 

longevrty of this Une from southem '.daho to Montana. One of the long-term effects of 

this merger wh! be to ultimately cause abandonment of portions of the Pocatello-Silver 

Bow Une into Montana, thereby fiirther exacerbatmg the captive status of Montana gram 

shippers. This Board must condition this merger agamst loss of the only other class I 

raifrc ad iiito vlontana. The applicant is unwiUmg to guarantee long-term utiUzation ofthe 

Silver Bow une. Why? Because, the appUcant, knows fuU-weU, that one of the potential 

effects of this merger, due to the pre-merger agreement. wiU be, the reduction of traffic 

over the Silver Bow, MT Une. ITie UP, m conversations, whh the MWBC, have fridicated 

that they will not guarantee the use ofthe Silver Bow Une m the fiiture. Not even one day 

past the effective date of the merger! 

'' Apphcants Rebuttal Volume 1 - Narrative, Page 276 
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APPLICANT HAD NO CONCERN WITH CONDITION 5 OF THE MWBC 

Apparently the AppUcant has no concem with the Condhion 5 of the requested 

relief In Condhion 5, the MWBC seeks frora this Board, the modification of the Pre-

Merger agreement t^ allow the appUcant to soUcrt and price comp<;thively, agricultural 

commodities to Portland, OR, as well as pomts south of Portland. This condhion would 

serve to allow compethion from Montana origms on £, Hi to hs principal destmation, 

namely, Pon land, OR. Smce the movements, outUned in the Pre-Merger Agreement are 

moving over the Portland gateway, this condition would not change any operatmg 

characteristics of the proposed merger and would allow .Montana access into Portland 

with smgle fr\e UP service. 

UP offered nc -ebuttal evidence of the Portland, "bR requested condhion. 

AppUcant has no objection to this Board conditionrag the pre-merger agreement to allow 

access mto Portland as well as points beyond Portland Such a modification would greatly 

ameliorate the and-coPT)etitive effects of the pre-merger agreement on Montana grain 

shippers. 

6. REGIONAL GEOGRAPHIC COMPETOTVT ISSUES ARE PROPER 

This Beard is faced whh creatmg the largest raifroad in U.S. history whh 

tremendous anti-compethive effects. 

Today, m Montana, we have one major raifroad, th. BurUngton Northem Raifroad, 

operating as a monopoly m the transportation of bulk (i>mmodities from the farm to 

market, a situation the Commission has deemed a 'market dommant' transportation 

condition i-, the McCarty Farms Case, Docket Nos. 37809, 37809 (Sub-No. 1). 

MWBC Condition 5, Modification ofthe Pre-Merger Agreement, and the trackage 

rights contamed therein, to allow UT access to soUch and move traffic, under the Pre-

Merger proportional agreement, to Portland as weU as points south of Portland, OR 

would provide real and effective compethion and dunmish the anti-conpethive eflfeas of 



mtroducing new compethion for Montana wheat and barley producers to thefr traditional 

markets. 

As was demonstrated by MWBC, approval of this merger, as proposed, wih result 

in the segregation of areas and commodities in Montana from access to compethive rail 

under this Pre-Merger agreement. Consequently, any condhions that meiely allow only 

part of Montana's commodhies access to the proportional rate stmctures will not preserve 

compethion and will create compethive damage to Montana farm proaucers. It wiU ive 

the effect of further stratifying and isolating Montana shippers from traditional markets 

while poshioning thefr compethors, in Washington, Northem Idaho and Oregon, with 

unfettered access to compete. 

Under Seaion 11343 ofthe IC Act, a consolidation or merger of two carriers may 

be carried out only with the approval and authorization of the Board. 49 U.S.C. § 113̂ 3 

(a), ihe agency must carefully and broadly consider the potential adverse effects on 

compethion among rail caniers m an affected region. Where a proposed merger results in 

harmful compethive effects, ine Board n\ vst inqx)se condhions on the merger to eliminate 

those effects, as long as the conditions are operationaUy feasible and will produce benefhs 

which are of greater benefh to the pubhc than they are detrimental to the transaction. 

The history of rail mergers that have been approved, show that the anti-

compethive effects of mergers have not been adequately addressed and have caused long-

lasting hardships on man" classes of transportation users. Currently the Board is relymg 

on criteria for imposmg condhions to remedy anti-compethive effects as set out m Union 

Pacific-Control—Missoun Pacific: Westem Pacific, 366 I.C.C. 462, 562-65 (1982). 

The Commission, m that same decision, recognized that "the rail transportation 

poUcy emphasizes the importance of the relationship between ensuring adequacy of 

transpoitation and the retention of compethion." Union Pacific-Control—Missouri 

Pacific: Westem Pacific, 366 I.C.C. 462, 484 (1982). 
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The Board's power to attach conditions to hs approval ofa major rail merger is, 

under the statute, unqualified, and the Commission has mdicated that h considers hs 

authority as broad.' VP/MP, 366 I.C.C. 462, 562. 

Thg_: re Merger Agreement Wili Alter Traditional (:rossrCountry _Relationships in 

^^ij2m3^^fism^^.^^^^^ 

This merger and its provision m the Pre-Merger agreement would aher the present 

comi^thive situations in areas luce M-̂ ntana, such that cross-countî  differential 

relationships . ill be altered. Within the state of Montana, aU of the wheat traditionally is 

marketed to the west or south. Gram from North Dakota, to the east of Montana, moves 

predommantly east to the Mhmeapclis and Great Lakes markets. Gram from Montana 

iTioves west to the Pacific Northwest Markets. Because tradrtional marke;mg areas east of 

a BiUmgs-Havre, MT lme wUl not be mcluded fr. the Pre-Merger proportional rate 

agreement, the potential exists for significant anti-compethive effects on the fann 

producers of Eastem Momana. This Pre-Merger agreement selectively cuts Montana in 

half. 

Approxunately45%_ofMonM!s.firairLisgro^ hejmeastoftheJSijy^ 

or about 86,492.140 bushels the contiguous Montana area which is excluded from the 

Pre-Merger Agreem.ent. 

THE ARM'S LENGTH NEGOTIATIONS Bx:TWEEN APPLICANT AND BN DID 

NOT INVOLVE SHIPPER INPUT 

The selection by UP-SP ofthe BNSF to provide 'compethion' and 'compethive balance' 

to overcome the massive anti-competitive aspects of this proposed r^il merger creates 

gieat cohcem here m Momana. After th. UP merged whh the Chicago and Northwestem 

last year, the decUne m service levels f i the newly merged lallroad has become legend :n 

their own thne. MWBC is advised the UP-SP did not consuh with shippers m Montana, 

Montana State Govemment, or according to news reports, other shippers or rahroads 

ehher, prior to seleamg the BNSF as hs competrtor through the use of tr̂ .lcage rights. 
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Selection of ahemative compethive carriers, by affected shippers, would most certamly 

result m selection of carriers to best meet the needs of affected shippers, and service levels 

equal to greater than that proposed by UP-SP in this merger proposal. 

The selectio 1, by the mergmg railroads (UP-SP), of its future competrtor (BNSF) on hs 

merged system, by granting of trackage rights to a single raifroad (BNSF), thereby closmg 

out any other viable options, by affected shippers, does not, on-the-surface, serve the 

pul lie interest. 

The second consequence of the UP-SP action in selecting BNSF, is to make h 

difficuh on shippers to suggest and support altemative proposals to overcome the anti-

compethive effects of this merger. Never, in the history ofthe Commission, has a major 

parallel raifroad merger not been conditioned by estabUshment of one or more major 

intramodal compethors to provide compethive balance to *he anti-compethive aspects of a 

paidllel merger. 

The Merger ofthe UP and SP Will EUminate Competitive Rail Transportation .\ltematives 
From About Vi of Montana's Origms 

For those Montana shippers located east of the BiUmgs-Kavre arbrtrary Une, they 

will not have access to proportional rate stmcture proftered m the Pre-Merger agreement. 

The effect of ths Pre-Merger proportional rate agreement disadvantages Montana 

produces when compared with producers located m Westera Canada, Washmgton, 

Northem Idaho and Oregon. By artificially estabUshing Portland, OR as the only gateway, 

the proposed proportional movement \viU requfre Montanans to haul 40+% fiuther 

mileage than is necessary. Montana producers will be effectively embargoed from 

pcuticipatmg in the markets they tradhionally participate and compete m today. 
* 

T̂ his Board should strongly consider development of an ahemative gateway at 

Silver Bow, MT to shortCT the distances to CaUfomia and Arizona markets for Montana 

farm producers and, thus, ring the comp̂  abie distances from Washington and Northem 

14 
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Idaho in Une compared with this out-of-route hauUng procedure suggested by AppUcants 

in thefr Pre-Merger Agreement. 

This Boa:d should also grant a modification, of the Pre-Merger agreement, to 

allow Montana producer., to utiUre the Portland, OR gatev ay proportional rate 

soUthations oy AppUcant for wheat destmed to Portland, OR hseh, through the .̂ssuance 

of trackage rights from Montana origms to Portland, OR on the UP-SP. This proposed 

grant was not opposed by the Applicant m thefr rebuttal statement. 

This would potentiaUy o*"fset the anti-compethive effects of the Pre-Merger 

agreement requhing use of the longer Portland, OR gateway by allowmg Montana farm 

producers to have access to local markets whh potentiaUy compethive rail. The UP-SP 

should 'je allowed to compethively price to Portland, over this gateway. Over 94% of 

Montara's wheat movement moves to the v est, therefore a grant of utilization of the 

Portland, OR gateway for Portland, OR destined traffic as weU as tratnc beyond, would 

go a long way to solving the potential anti-compethive effects of this Pre-Merger 

Agreement and indeed tiic merger hseir 

In hs past decisiors on mergtrr and control appUcations, the Commission has stated 

that a party seekmg protected condhions on a pi-nnosed merger must show: 

1. that the i equested conditions are operationally Ceasible 

2. that the requested conditions ameliorate or ciimmate the harm threatened by the 

transaction, and 

3. that they (the protective conditions) are of greater benefits to the public than they are 

deuimental to the Hdiisactioa (emphasis added) UP/MP, 366 I.C.C. 462 564. 

The conditions sought by MWBC, are operationally feasible, ameliorate harm threatened 

by the tiansaction and are of greater benefit to the pubUc than they are detrimental to the 

transaction. In fact, the AppUcant, in rts rebuttal, did not show that the proposed 

condhions were detrimental to the transaction in any way. 
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X.WBC SUPPORTS THE REQUESTED CONDFTION FILED BY MONTANA RAIL 

LINK 

In the altemative, MWBC request: the Commission requfre tha* requested 

conditions and respc"'ive/inconsistent appUcation filed by Montana Rail Link (MRL) be 

approved and tti^t portions of the Pre-Merger agreement applymg proportional rate 

agreemciits •o LT-SP in Montana mcluding the proposed protective condhions outUned 

hcem (includmg the Silver Bow, MT gatewa>), be sunilarly applied to MRL in Montana. 

This action would provide for long-temi service over the Une as MRL would not have 

altemative routes for southem bound shipments. 

MWBC Requests that the Board Condhion its Approval of the Merger of the UP and SP 
on the Establishment of Continued Oversight for the Next 20 Years On the Silver Bow. 
MT line 

As stated m the MWBC's Request for Condhi<-ns, "The Commission in the 

Northem Lines Merger, 331 I . C. C. 228 was concemed enough with arti-compethivc 

effects of this parallel mergei that h held rt should "re an jurisdiction over these 

proceedmgs for a like period of 5 years ..." 331 I.C.C. 288. The reaUty was that 5 years 

was msufficicnt! The Mihvaukee Road failed m 1978, eight years after the merger and 

three years after the Commission gave up jurisdiction over the Northem Lines Merger of 

1970. The Commission granted protections to MiKaukce Road to tJrotect h from the 

anti-compethĥ e effects of the merger and to provide con^hive balance for this basic 

parallel raifroad merger." 

The I T is un. -̂ lUng to commit to service over the Une for more than one day past 

the etTective date ofthe merger. Thei -fore, one has to be concemed that the merger will, 

because rt will provide ahemative north-south corridor Unes for the UP-SP, resuh m the 

Applicant abandonfrig the Silver Bow Une. 

If this Board granted, the aherac tive sale of the Une between PocateUo, ID and 

Silver Bow, MT to Montana Rail Link (MRL) together whh the grantmg of a proportional 

rate agreemeni similar to the agreement between UP-SP and BNSF for all traffic moving 
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over Silver Bow, MT from aU Montana origins, h would provide a compethive altemative 

to ftiture abandonn nt. The Board's poUcy has been to encourage the development of 

short lmes, recognizmg that they avoid Une abandonments and hnprove service to 

shippers. Rail Consolidation Procedures - Continuance in Control of a Nonconnecting 

Carrier. 2 ICC 2d 67 679 (1986). 

7. THE CONDFTIONS SOUGHT ARE OPERATIONALLY FEASIBLE AND 

DESIRABLE 

The conditions sought by MWBC are clearly operationally feasible and old be 

implemented by requiring relatively little or no change to operations contemplated by UP­

SP and the BNSF. Tne station of Silver Bow is presently served by the Union Pacific on a 

regularly scheduled basis. Consequently, Utile or no operational changes should be 

requfred to effectuate the requested condhions. 

As discussed previously, the proposed responsive AppUcation by Montaua Rail 

Lmk could provide an ahemative means, by which the competr.ive harm to MWBC and 

the Montana transportation users, caused by this merger, as proposed, could be aUeviated 

or minimized, albeh only partiaUy. 

The Proposed Conditions WiU Produce Substaj itial Public Benefits Outweighing Their 
Effigct on the Merger 

Clearly, the proposed condhions will produce substantial pubUc benefits 

outweighmg any detrimental effect on the mergmg cairiei s. The rail transponation poUcy 

of the Board mdicates that conpethioiu not regulation, should be the touchstone of the 

Board's regulatory approach, e.g. 49 U.S.C. § lOlOla(l). Montana shippers of gram 

have afready been judged by the Commission as bemg captive and in a 'market dommant' 

posrtion,* in which dfrect rate regulation is the only ahemative, McCarty Farms Case, 

Docket Nos. 37809, 37809 (Sub-No. I). Here, whh the UP txnng the last vestige of intra­

modal conipv:t:t!on in Montana, hnposrtion of the requested condhion will permit, Umited 

but viable compethion, to offset the gams made by other shippers m the Pacific Noithwest 

under this Application. 
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8. CONCLUSION 

For the reason set forth herein, as weU as in the MWBC Request for Condhions, 

the Board Ls requested to find that the condhions, as forth below, satisfy the criteria set 

forth in 49 C.F.R § 1180.1 (d) (1), that they are m the pi'blic interest and otherwise m 

accordance with law. 

9. RELIEF CONDITIONS 

MWBC hê em requests: 

1. The establishment oi a UP Interchange to fr.terchange all traffic 
designated in the Pre-Merger agreement, as amended thcreu 
including the right by UP, to soUcit movement and price 
compctkively, at the Silver Bow, VTP gateway, a shipping point 
located on the UP railroad. This UP interchange will be in addition to 
the proposed gateway in Po' 'and, OR which is outlined in the Pre-
Merger Agreement filed wi in the Application This request for 
condition will not requfre adu ional coL-'ections, crossings or related 
rail facilities to facilitate the exercise and u : of diLs interchange. 

2. In the altematrvt MWBC sedcs the sale of the line between Pocatello, 
ID and Silver Bow, MT to Montana Rail Link (MRL) together with 
the granting of a proportional rate agreemetit similar to the agreement 
between UP-SP and BNSF for all traffic movmg OVCT Silvw Bow, 
MT from aU Montana origins to Portland, OR and points south of 
Portland, OR. 

5. Modification of the Pre-Merger Agreement, and the trackage rights 
contained therein, to allow UP access to solicit, competitively price 
and move traffic, under the pre-merger proportional agreement, made 
up of all commodities whose shipments originate in Montana, not just 
a limited mimbo' of commodities. 

4. Modification of the Pre-Merger Agreement, and the trackage rights 
contained thcre n, to aUow UP access to solicit, compctkively price 
and move traffic, imder the pre-merger proportional agreement, from 

A all points in Montana, not iust tbe westem half of the state. 
5. MWBC further sedcs, from this Board, the modification of the Pre-

Merger agreement to allow the Apphcant to soUcit and price 
competitively arricultural commodities to Portland, OR as vi-eU as 
points south of i niland. 

6. For aU condhions, herein requested, the merged carrier must 
guarantee serMCC intensions on the lme from PocateUo, ID to 
Silver Bow, MT for a period of 20 years. 
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Dated: May 31, 1996 spectfiilly submitted, 

^yry C.Whiteside 
Registjred Practitioner 

Radeimacher, Whiteside & Associates 
3203 Third Avenue North, Smtc 301 

BUhngs, MT5' i l 
Phone: (406) 245-5132 

for Montana Wheat and Barley Committee 

Certificate of Service 

I HEREBY CERTIFY t^at a rxjpy ofthe foregoing REQUEST FCR CONDITIONS AND COMMENTS 
has been served upon all parties of record, as amended, by U.S. mail postage prepaid,_this 31"* day of 
May, 1996. 
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Item No 

Pa 

\\.. 

Count 

BEFORETHE 
SUF'-̂ ACE TRANStJORTATION BOARD 

•inar-.e Docket No. 32760 

-sî Xz/T /f-^/, y ^ f 

UNION PACIFIC CORPORATION, 
UNION PACIFiC RAILROAD COMPANY 

- CONTRO'. AND MERGER -
SOUTHERN 1 ACIF C RAIL CORPORATION, 

SOUTHSRi I PACIFIC TRANSPORTATION COMPANY, 
ST. LOL'iS bOUTHWQSTERN RAILWAY COMPANY, 

SPCSL CORP. AND 
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

BRIEF OF FXXON CHEMICAL COMPANY. 
A DIVISION OF EXXON CORPORATION 

Exxon Chemical Company submits this ief in support of the merger proposed by Union 

Pacific and So ithern Pacific. 

1. Exxor Chemical Company is a jivision of Exxon Corporation with operations in 80 

uuuntries including the U S. We are ? major mcnufacturer and marketer of piirr ary 

petrochemicals, polymer deriv^itives and, chemical intermediates. We have seventeen 

manufacturing far-'ities in the U S. which produce a wide range of primary petrochemical 

products such as paraxylene, benzene, nonnal paraffins, olefins and olefins - based 

polymers. Olefin - based polymers include products such as polyethylene, polypropylene 

and synthetic rubber, adhesive intermediates, anĉ  hydrocarbon resins. We also produce a 

wide range of plastidzer and vif̂ y! intermediates, oxygenated and hydrocarbon solvents, 

additives for lubricating and fuel oils, and oi' and gas production processing chemicals. 

Exxon Conpany, U.S.A. (a division of Exxon Corporation) is a major producer, refiner and 



marketer of petroleum products. (Fxxon Chemical Company and Eocon Company. U.S.A. 

will be collectively referred to herein as "Exxon"). 

2. Exxon is vitally interested in issues affecting chemicals and petroleum products and their 

transp Jrtation, as evidenced by active memebership in Chemical Manufacturers 

Association ("CMA"), me Society of the Plastics Industry ("SPI") and The National 

Industrial Transportation League ("NITL"). Exxon products are shipped by rail intermodal, 

package tuck and hopper truck throughout Ncrth America. Wc also use macne 

tidnsporation for shipments throughout the worid. Exvon has 7 plants in Texas, Louisiana 

and Califomia that are served today by either the Union Pacific^Railroad ("UP") or the 

Southem Pacific Railroad ("SP"). Exxon is a major plastics, chemical and pefroleum 

products rail shipper with over 80% of Coon's 54,000 railcars per year h jndled by one of 

these two railroads. The UP and SP handle ne? 'y 100% of Exxon's plastics fraffic in 

Texas. Further, Exxon has a contrsj A with the UP to build a new rail line into our Mont 

Be leu, Texas Plastics Plant to compete with the SP. The intention was that once that line 

vvas cons»\JCted, all of the Exxon facilities in Texas would have competition between the 

UP and SP. Cleariy, this merger wHi have a dramatc impact on the competitivfe 

environment for Exxon's rail tr? rfic. 

3. After extensive study, review and discussion with the involved railroads, Exxon fully 

supports the UP's application tc the Surface Transpoitation Board (STB) to purchase the 

SP and supports the UP/SP merger as ccpditioned by the Buriington Northem Santa Fe 

("BNSF")*agreement and the rpcent CMA Settiement Agreement. Other railroads have 

vome forward with various proposals to either buy pieces or operate on trackage rights 

over the v ° lines. This could result in the UP's offer being thwarted. If the merger does 

not occur, we have concems that the SP may not be a viable independent railroad longor 
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} temfi, and that their lines would be scld in pieces. Indeed. UP has indicated that the 

merger benefits would be gutted if significant additional conditions are imposed over and 

above UP/SP's grant of 3,800 miles of trackage rights to BNSF. If these proposals result in 

dismantling the BNSF agreement, or cause the merger to fail, Exxon believes that ;t and 

other shippers will suffer significant decreases in levels of competitive rail service. If the 

additional conoitions requested by other railroads are imposed, we believe the UP or BNSF 

withdrav\rtn'' from '.he arrangements is a real possibility. The UP has stated several times 

that they will not go fonward with this merger if there are significant additional conditions 

imposed on it. Also, the BNSF has stated that they would not participate in the trackage 

rights agreement if other raiiruaus are given access to the lineŝ . Exxon has no reason to 

doubt thei:^ statements by the UP and BNSF. 

4. Exxon believes this merger and the BNSF agreement and CMA Settlement Agreement will 

benefit shippers. Fjcxon does not want to see this merger abandoned, . he UP is the only 

railroad to have made a credible public offer to buy the ent re SP. We are concemed that 

without this merger, the SP will be sold piecemeal resulting in a less effident operation and 

i reduced level of service than that offered by the cuirently proposed UP/SP merger. 

Service levels of a parceled out SP could be even worse than current SP service levels. 

Exxon, other shippers and customers of those shippers will suffer through higher costs, 

increased transit times and dubious supply and transportation reliability. The UP and the 

BNSF have the rasources to maintain and operate the S? routes in a safe and efficient 

manner while main:aining a high degree of competition We believe this will result in 

significarftly improved levels of service and operation, such as reduced transit times, safer 

rail cars and tracks, and increased levels of maintenance on cars and tracks. 
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5. Based on extensive discussions with UP and BNSF, Exxon is satisfied that the BNSF 

trackage rights agreement will provide a comoetitive environment for our rail traffic. We do 

not find it necessary for the UP to grant additional trackage rights or to divest itse..' of 

parallel lines created by the merger with the SP for this competition to occur. We believe 

we v/" receive satisfactory commerd.^l terms from each railroad not only immediately aher 

the merger, but into the future. ' 3 further believe the BNSF trackage rights agreement 

and the UP operation of the SP routes will improve rail service at many of our fadlities and 

enhance competition for our traffic at our Baytown, Texas, and Benida, Califomia, sites. 

6. Exxon believes the morger, BNSF agreement and CMA agroement further the goals of the 
"s 

Rai! Transportation Policy of ihe United States. Exxon does not believe this merger 

increases actual concent^tion in Class I railroads versus what we believe would occur in 

its absence. After many discus«»ions with SP and assessmonts by our advisors, we believe 

the SP I pay not survive as an independent railroad if this erger were not to occur. Its 

financial strength and level of sen/ice have been on the ded.ne and we are concemed that 

this trend will tontinue. ^Vit*--,,! tit,: merger, existing SP lines will likely be sold piecemeal, 

lesulting in further declines of service levels due to such factors as the increased number 

of railroads involved in each movement and the real possibility that pieces of SP lines will 

not generate enough revenue to maintain the track and equipment. The public is not 

benefited by such occurrences. 

The UP/SP merger will create a railroad well positioned to compete vigorously with thg new 

BNSF Jy«tem. Piecemeal sales of the SP line would not allow other railroads, and perhaps 

not even the UP, to compete as effectively with the BNSF. We are satisfied thai the 

trackage agreemert will permit BNSF to coinpete for our bus>ines5 on an equa' footing with 

UP. In fact we demanded satisfactory evidence of tnat before deciding to supf lo.i •ills 

Page 4 



) merger. We also are confident that BNSF is eager to compete vigorously for our business. 

We feel the recent UP settlement agreement with CMA has further strengthened the ability 

of BNSF to compete for our business and that of other shippers. 

7. We urge tne STB to approve the UP/SP merger as conditioned by the BNSF Settlement 

Agreement and the CMA Settlement Agreement and to resist any additional conditions that 

would result i.n UP abandoning the merger, or BNSF voiding its agreements. 

Respectfully submitted, 

B. Kenneth Townsend, Jr. 
Exxon Chemical Company, 
a division of Exxon Corporation 
13501 Katy Freeway 
Houston, Texas 77079-1398 
713/870-6032 

Dated: May 31, 1996 

WW/UAWPAS033 
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CERTIFICATE OF SERVICE 

I certify that on this 3rd day of June, 1996, copies of the Brief of Exxon Chemical Company, a 

division of Exxon Corporation, were served on all parties of record by first-dass mail, postage 

prepaid. 
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I t e m No. 

' • Pa-je Count. 
LAW OFFICES ^ ^ / / ^ ' ' ^ ^A ^ ^ 

M C F A P L A N D & H E R M A N ^ 
20 N O R T H WACKER DRIVH-SUITE 1330 

CHICAGO. ILLINOIS 60606-2902 
TELEPHONE (312) 236-0204 

F A X (312) 201-9695 
T H O M A S V. McF«.kLAND. J R STEPHEr C. H E H M A N 

May 31, 19% 

By UPSOiernigh. /Mondcn- deliver^) 

Vemon A Williams, ^cretary 
Surface "tiansportation 3o, -d 
U S Depirttiient of Transportation, Rm. 1.124 
12 h & Constitution Avenue, VW 
Washinelon. DC 2 0 4 2 3 ^ 

Finance Docket No. 32760, Union Pacific Corporation, et ai ~ Control 
and Merger — Soujiwn PaeificJiad Corporation, et ai 

Finance Docket No JZ/offXSub-No \6)JResponsive Appl'catior — 
' iVisconsin Electric Power Company 

Dear Mr. Williams; 

Encicce'̂  please find an original and 20 copi'̂ s of Brief Support C)f Responsive 
Application (Sub-No. 16), for filing with the Board in the above referenced matter. 

Also enclosed is a disk containing WEl-C-4 in Word Perfect 5.1 format. 

Kindly acLiowledge receipt by date stamping the enclosed duplicate oopy of this letter and 
retum in the self-addressed staujped envelope. 

Ver> truly yours, 

A ,̂C\ ;,vx (̂ C./vX.̂ O '̂V.— 

Thomas F. McFarland, Jr. 
Attomey for Wisconsin Electric Power Company 

TMcF:kl;521* 

cc; All parties of recr rd - by first-class mail ENTERED 
Office of the Secretary 

JUN - " ?b 

Part of 
Public Record 
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UNITED STATES DEPARTMENT OF TRANSPORTATION 

WEPC-4 

UNION P.ACIFIC CORPORATIvJiN, ET 
AL - CONTROL ANT) * .RGER 
^OIJTHERN PACIFIC RAC:, 
CORPOR.\TION, ET AL. 

ONS!\^£ APPLICATION -
vvISCONSir>' ELT-^rRIC POWER 
COMPANY 

ANCE DOCKET 
NO. 32760 

FINANCE DOCKET 
NO 32760 (SUB-NO. 16) 

BRIEF IN SUPPORT OF RESPONSF/t APPf lCATlON (SUB-N0.16^ 

ENTERED 
Office r< (he Secretary 

JUN - 3 IS96 

El Psrtof 
Public Record 

V ii.CONSIN ELECTRIC POWER COMPANY 
231 West Michigan Street 
P.O. Box 2046 
MUwaukee, Wl 53201-2046 

Responsive Applicant 

1 HOMAS F McF.\RLAND, JR. 
McFARLAND & HERMAN 
20 North Wacker Drive 
Suite 1330 
Chicago, IL 60606-2902 
(312)236-0^04 

Date Filed; June 3, 1996 
Attorney for Responsive Applicant 



WEPC-4 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 
UNITED STATES DEPARTMENT OF TRANSPORTATION 

UNION P.ACIFIC CORPORATION, ET 
AL - CONTROL ANT" MERGER -
SOUTHERN PACIFIC RAIL 
CORPORATION, ET AL. 

RESPONSIVE APPLICATION -
WISCONSIN ELECTRIC POWER 
COMPANY 

FINANCE DOCKET 
NO. 32760 

FIN ANCE DOCKET 
NO. 32760 (SUB-NO 16) 

BRIRF m SUPPORT OF RESPONSIVE APPLICATION (SUB-NO. 16) 

Pursuant to Decision No.. 6, 9 and 29, WISCONSIN i-LECTRIC POWER COMPANY 

("WEPCO" or "Responsive Applicant") hereby files this brief in support of its Responsive 

.Application in Fmance Docket No 32760 (Sub-No. 16), filed March 29, 1996. 

SUMMARY 

The rights of hundreds of thousands of customers to whom WEPCO provides electricity 

are directly affected by the UP-SP merger and by WEPCO's Responsive Application. WEPCO is 

a regulated utility whose costs <".f electrical generation, transmission and distribution are borne by 

its customers. An important element of such costs is the delivered cost of coal bumed at 

WEPCO's generating plants. In order to protect the interests of its customers, WEPCO carefully 

monitors that delivered cost. A major factor afifecting that delivered cost is competition between 

rail carriers for transportation of coal. 

WEPCO has taken the extraordinary- step of fding a Responsive Application because 

without the relief sought in that Applica*'on, the UP SP merger would have an extraordinarily 



adverse effect on competition for rail transportation of coal to WEPCO's Oak Creek Power Plant. 

The merger would eliminate significant and growing source competition between SP-served coa* 

mines in the Uinta Basin of Colorado and U'ah and LTP-served mines in the Powder River Basin 

of Wyoming The. .• mines represent 75 percent or more of the coal likely to be consumed by the 

Oak Creek Power Plant in the near future. .\s the dominant rail carrier by far at origin and as the 

sole rail carrier serving tne Oak Creek Power Plant at d.;.::ination, the merged UP-SP would be 

able to exert its market power over rail rates to determine from which westem origin WEPCO's 

Oak Creek Plant would be able to receive coal at any time. That anticompetitive practice would 

cause WEPCO to pay substantially r igher freight charges for receipt of coal than it would pay in a 

competitive market. WEPCO's electric customers seived by the Oak Creek Power Pluit would 

be burdened with significantly increased costs as a result of those higher t̂ -ansportation charges. 

The relief sought t.i WEPCO's Responsive Application is designed to lessen that 

anticompetitive effect, but vnthout Ui-i"- '*-' ĉnauJng the merged UP-SP or bettering WHEPCO's 

pre-merger position. As an offset to the reduction fi"om two carriers to one at westem coal 

origins, there would be an increase from one carrier to two at destination by providing for 

trackage rights over the merged UP-SP fi-om Chicago, Milwaukee, and;br Clc\ eland, WI to Oak 

Creek Power Planv, and from that Plant to Cudahy fireight car repair shop. But those trackage 

rights would be provided to a local carrier, Canadian Pacific-Soo Line or Wisconsin Central, 

which itself does no» serve any origin coal nines, so thai the merged UP-SP would continue to be 

the only rail Carrier capable of providing single-line rail service on coal from origin mines to Oak 

Creek Power Plant. The relief in WEPCO's Responsive Application thus meets the basic test of 

fairness to all concemed, while still alleviating particular anticor -etitive effects of 'he merger. 



That kind of thougl tful, measured means of curing competitive defects in -ail merger 

cases is very strongly in the public interest In the sound exercise of its discretion, the Board 

should grant the relief sought in WEPCO's Responsive Application 

PROCEDURAL BACKGROUND 

On January 29, 199f, in accordance with Board procedural requirements in this matter, 

WEPCO filed a Description of Anticipated Inconsistent and Responsive Application and Petition 

for Waiver and Clarification (Doc. No. WEPC-1). The relief to be sought in the anticipated 

responsive application was described as overhead trackage rights in behalf of a rail carrier 

unaffiliated with UP-SP over the rail line of UP (a) between Chicago, IL and Oak Creek Power 

Plant at Oak Creek, WI, (b) between Chicago, IL and Oak Creek Power Plant on the one hand, 

and Cudahy Shop, Inc., a railcar repair facility in Milwaukee (Cudaliy), WI, on the other, anc (c) 

terminal trackage rights in the Milwaukee WI terminal area {id, at 1-2) It was pointed out that 

the line over which trackage rights are to be sought is the line of the former Chicago and North 

Westem Transportation Company ("CNW") between Chicago, IL and Milwaukee, Wl, plus such 

other lines in the Chicago, IL or Milwaukee, WI terminal areas as may be necessary to implement 

the trackage rights {id., at 2) CNW was merged into UP in October, 1995. It was stated that the 

rail carrier(s) to receive the trackage rights was not known at that time {ibid). 

The petition in that pleading sought clarification that the responsive application would not 

be subject to environmental and historic reporting requirements, and sought v-aiver ofthe six-

month prenofificaiton requirerient for applications requiring an environmer tal impact statement 

and ail requirements in 49 C.F.R. § 1180 for inclusion of information fi-om "applicant carriers" in a 

respoPsi\e application (Doc. No. WEPC-i, al 2-3). 



In Decision No. 12 served Febmary 15, 1996, the Board granted WEPCO's petition for 

waiver of filing requirements 1' 

On March 29, 1996, WEPCO filed its Responsive Application (Doc. No. WEPC-2). The 

relief sought in that Application was made more particular, as follows {id, at 2); 

Overhead trackage rights in behalf of Wisconsin Central (WC) or Canadian 
Pacific - Soo Lme (CP-Soo) over the following rail lines of LT: 

(1) betwv^n Chicago, IL, Milwaukee, W l and Cleveland, Wl on 
the one hâ ad, and on the other, WEPCO's Oak Creek 
Power Plant at Oak Creek, WI; 

Cl) between that Plant at Oak Creek, Wl and Cudahy Shop, 
Inc., a railcar repair facility located at Cudahy, Wl, and 

(3) in the terminal areas of Chicago, IL and Milwaukee, WT as 
may be necessary or desirable to implement the operations 
described in (1) and (2). 

^ The Responsive Application explained that WEPCO filed the applic ition in behalf of WC 

or CP-Soo because no carrier had committed to applying for the sought trackage rights at the 

point in the merger proceeding when parties were required to describe any anticipated responsive 

applications. The intent of the requested trackage rights was stated to be that WC or CP-Soo in 

addition to UP-SP would provide rail service to WEPCO's Oak Creek Power Plant and to Cudahy 

Repair Shop It was stated that WEPCO did not yet know whether WC or CP-Soo would serve 

Oak Creek from Chicago, Milwaukee, or (in the case of WC) Cleveland, or from some 

combination of those p .ints, so that WEPCO sought trackage rigius authority from all of such 

y In Decision No 12, the Board stated that in its responsive application, WEPCO 
,hould file a preliminary draft environmental assessment or verified statement certifying that the 
trackage rights proposal in the aj,plication n *$ the criteria for exemption from environmental 
and historic reporting requirements. WEPCO filed such a verified statement in its Responsive 
AppUcation of March 29, '996 (Doc. No. WEPC-2, Appdx. 1). 



points It was stated that the destination trackage tights were sought in o'der to replace 
) 

competition that the LT-SP merger would eliminate between SP-DRGW from coal mines in the 

Uinta Basin in Colorado-Utah and UP fi-om mines in the Powder River Basin in Wyoming It was 

stated that a trackage lights carrier that does not serve origin coal mines was requested so that 

UP-SP would continue to be the only rail carrier that could transport ccal to Oak Creek in 

single-line rail service It was emphasized that in that manner, WEPCO would be made whole in 

regard to replacement of lost competition, but UP-SP would not be plai ed in a worse position as 

a result ofthe relief granted to WEPCO (Doc. No. WEPC-2, at 2-3). 

WEPCO's Responsive Application contained supporting evidence filed by Robert M. 

Quinlan of John T. Boyd Company, WTPCO's ccal consuhant (Doc. No. WEPC-2, y^pdx. 2), 

and by Gerald A. Abood, WEPCO's Director-Resource Supply and Se.~.aces, Fossil Operations 

{id, Appdx. 3), as well as much of the inform uion called for in 49 C.F.l^. § 1180, even though 

compliimce with those regulations had been waived. 

In Decision No. 29 served Apnl 12, 1996, the Board accepted ̂ VEPCO's Responsive 

Application for filing, assigning it Sub-No. 16. 

On April 29, 1996, UP-SP filed evidence in opposuion to the reiief sought in WEPCO's 

Responsive Application. 

On May 1 1, 1996, WEPCO filed Rebu'tal in Support of its Responsive Application (.Doc. 

No. WEPC-3), consisting of reply verified statements in >̂eh<»lf of Messrs. Quinlan (Appdx. 1) 

ind Abood (Appdx. 2). 

UP-SP took the depositions of Messrs Quinlan and Abood in regard to their reply verified 

statements on May 28, 1996, in Washington, DC. 



•:.•) 

This filing is WEPCO's brief in support ofthe relief sought in its Responsive Application, 

under due date of June 3, 1996. 

FACTS 

WEPCO's Oak Creek Power Plant is rail-served solely by UP. Waterbome deliveries are 

not a competitive altemative to rail at that location In view of population density and 

development in the area, there is no reasonable opportumty for a rail line build-out from Oak 

Creek to another rail carrier In lighi of the foregoing, LT has a destination monopoly in 

transporting coal for delivery at Oak Creek Power Plant (Doc. No WEPC-2, Appdx. 3, at 2). 

SP originates bituminous coal from the Uinta Basin in Col<~rado and Utah. UP originates 

sub-bituminous coal from the Powder River Basin in Wyoming. According to a public statement 

made by SP prior to its agreement to merge with UP, SP's coal trafiBc is subject to intense 

competition fi-om Wyoming Powder River Basin coal. (SP 10-K Report to SEC for 1993, at 9). 

An ally of Applicants, Utah Railway, has acknowledged that Uinta Basin coal is competitive with 

Powder Rivei Basin coal (Doc. No. UTAH-5, VS Vann, at 6; " . . . (O)ver a range of likely 

prices, Utah coal coming off UTAH (Railway) can compete with PRB coal") Numerous electric 

generating stations bum both Uinta basin coal and Pov. der River Basin coal (Doc. No. WEPC-2, 

Appdx 2, at 8, and Appdx. RMQ-8; Doc. No. WEPC-3, Appdx. 1, at 9-11). 

WEPCO's Oak Creek Power Plant has bumed both Uinta Basin and Powder River Basin 

coal in moderate amounts since 1993. In 1996, Oak Creek is likely to receive over one million 

tons of coal from the Powder River Basin. Oak Creek is likely to receive imother ore million tons 

of coal ft-om Pennsylvania in 1996, but that coal is under a short-term contract. Some or all of 

that coal wall be rebid later in 1996 Such tonnage would be open for competition provided by 
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SP-served mines in the Uinta Basin. Those mines are providing increasingly-strong competition 

for coal .iveries to Oak Creek. In August, 1989, WEPCO received bids fi-om two SP-served 

Colorado mines to supply coal to Oak Creek, and one of those mines made WEPCO's short-list of 

five finalists for the successfiji bid In June, 1995, six SP-served mines in Colorado bid to supply 

coal to Oak Creek, ana two m.ade WEPCO's six-mine short-list. This is consistent with 

dramatically-increasing shipments of Colorado coal to Midwestern and Eastem utilities in recent 

years as Colorado nui-̂ es have increased productivity and SP has aggressively lowered rail rates. 

Ih£-£Qir't?etitive posture of WEPCO's Oak Creek Power Plant has been stronglv influen. °d hv 

either the actual receipt of SP-originated Uinta Basin coal or the prominence of th.it coal in the 

bidding grocess (Doc. No \^^PC-2, Appdx. 3, at 3-4, Appdx. GAA-1, GAA-2; id , Appdx. 2, 

at 5-12, Appdx RMQ-3, RMQ-4, RMQ-5, RMQ-6, RMQ-7, RMQ-9). 

WEPCO does not have ' liistory of see»"ing to obstmct rail mergers. WEPCO provided a 

statement in support of the Ui'-CNW merger because that merger did not have an adverse efifect 

on competition for rail transportation of coal. In contrast, the UP-SP merger would eliminate 

significant competition for rail transportation of coal between SP-served mines in the Uinta Basin 

in Colorado and Utah and LT-served mines in the Powder River Basin in Y yoming. That would 

essentially allow UP-SP to control the origin of virtually aU of the low-sulflir bituminous coal and 

about half of all sub-bituminous coal west of the Mississippi River , and to control the delivery of 

all coal to the Oak Creek Power Plant In terms of coal likely to be received ?t Oak Creek in the 

near future, ttie merged UP-SP would control 75 percent or more of the coal origins and 100 

percent ofthe coal deliveries at destination. (Doc. No. WEPC-2, Appdx. 3, at 2; id , text at 5). 
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The extent of that control would allow the merged LT-SP to exert excessive market 

power in the transportatio i of coal to OaK Creek. The unrestrained pricing power of UP-SP 

would dictate where WEPCO would have tc buy its coal and what WEPCO would have to pay 

for transportation WEPCO would be required to pay substantially iiigher fi-eight charges for such 

transportation Ultimately, consumers of WEPCO's electric poŵ r would suffer as thev would be 

required to bear increased resulting costs for the generation of electricity (Doc. No. .,'EPC-2, 

Appdx. 3, at 2-3, id, text at 5-6). 

The limiled destination trackage rights sought in WEPCO's Responsive Application would 

lessen the adverse effect of loss of origin source competition between UP and SP, but it would do 

so without unfairly disadvantaging UP-SP and without bettering WEPCO's pre-merger position. 

The destination trackage rights would be provided to a rail carrier which does not serve any coal 

mines itseli so that alter the merger and trackage rights UP-SP still would be the only rail carrier 

able to transport coal in single-line rail service to Oak Creek. Limited trackage rights of that 

nature thus vould offsê  the loss of origin competition, but would not unduly harm the 

competitive position of UT-SP nor improve WEPCO's pre-merger' osition. (Doc. No. WEPC-2, 

Appdx 2, at 15-17, Doc. No. WEPC-3, Appdx. 2, at 2). 

LEGAL PRINCIPLES 

The UP-SP merger is to be approved an.! authorized only if the Board finds thjt it is 

"consistent with the public interest" 49 U.S.C. § 11344(c). That statute gives the Board power to 

"impose conditions goveming the transaction" {ibid). That conditioning power is broad; any 

condition can be imposed which is reasonably deemed oe "useful in protecting competition" or 

for other statutory purposes United States v. Rock Island Company, 340 U.S. 419, 431 (1951). 



Criteria for imposing conditions to remedy anticompetitive effects are described in 

Burlington Northem, Inc. et ai ~ Control and Merger - Santa Fe Pacific Corporation, et ai, 

I.C.C.2d , Finance Dorket No. 32549, Decision No. 38, at 55-56 (ICC served Aug. 

23, 1995)("BA'5/̂  case"), viz.: 

(1) the merger would produce harmful effects to tht public interest, 

such as a r igraficant reduction of competition in an affected market; 

(2) the condition would ameliorate or eliminate the harmful 

effects; 

(3) the condition would be operationally feasible; 

(4) the condition would produce public benefits (through 

reduction or elimination of the possible harm) outweighing 

any reduction to the public benefits produced by the merger. 

In addition , it must appear that the condition is designed to remedy a problem caused by the 

merger, and that the condition would not put its proponent in a better position than it occupied 

before the merger {id., at 56). 

DISCUSSION AND CONCLUSION 

The relief sought in WEPCO's Responsive Application fits squarely within those criteria. 

The limited destination trackage rights sought by WEPCO are specifically deigned to oflFset the 

loss of origin source competition, wittvout bettering WEP<̂ 0's pre-merger position or worsening 

.Applicants' WEPCO's condition would cure competitive harm in a fail manner. It is precisely the 

kind of thcughtfijl, measured means of alleviating competitive harm contemplated by the public 

interest standard of 49 U.S.C § 11344(c). 
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An unconditioned UP-SP merger would harm the public interest by eliminating source 

vompetition for transportation of coal to WEPCO's O-Jt Creek Power Plant between SP fi-om 

Uinta Basin mines in Colorado and Utah and UP fi-om Powder River Basin mines in Wyoming. 

Applicants have gone through all kinds of gyrations attempting to establish that such compet-Mon 

does not exist or that it is minimal. But try as they might. Applicants cannot overcome SP's own 

pre-merger, non self-serving acknowledgement that their Colorado and Utah coal trafEc is 

intensely competitive with UT's Powder River Basin coal traffic And the overwhelming evidence 

IS that SP-coal is becoming even more intensely competitive with UP-coal as Colorado and Utah 

mines have lowered their production costs and SP has lowered its freight charges. Notably, Utah 

Railway, an ally of Applicants which itself operates in the Uinta Basin, has acknowledged that 

Uinta Basin coal competes with Powder River Basin coal (VS Vann). There are too many 

diflferent expert witnesses who independently testified that Uinta Basin coal competes with 

Powder Riv er Basin coal for that not to be tme. Applicants stand alone on the other side of that 

issue, in light of SP's acknowledgement, Utah Railway's unsolicited statement and the 

independent, consistent testimony of numerous coal and transportation exp;.rts, the Board shouIJ 

find that there is significant and growing competition for transportation of coal between SP from 

the Uinta Basin and UP from the Powder River Basin, which woul l be eliniinated as a result of 

the merger. 

The relief sought in WEPCO's Responsive Application would ameliorate the harmful 

effect of lost Source competition at origin, but v ould do so in a manner that would not unduly 
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dilute the public benefits of the merger (second and fourth criteria)!' The trackage rights 

condition sought by WEPCO is carefully crafted to remedy competitive harm, Out not to attempt 

to take undue advantage ofthe situation. WEPCO seeks trackage rights at destination for a rail 

earner that does not itself directly se' > c any origin coal mine (WC or CP-Soo). Those limited 

local destination trackage rights are an appropriate oflfset for the loss of origin source competition 

between LT and SP But the voluntary restriction to a trackage rights carrier not serving coal 

mines would ensure that the merged UP-SP would continue to be the only carrier capable of 

transporting coal in single-line ser/ice to WEPCO's Oak Creek Power Plant WEPCO's condition 

thus would not better WEPCO's pre-merger position :ior worsen Applicants' That kind of 

measured, fair condition is decidedly in the public interest. 

Based on the foregoing, the Board should grant the relief sought in WEPCO's Responsive 

Application.̂ ' 

^ There is no evidence that the trackage rights sought in WEPCO's Responsive 
Applicat'on would not be operationally feasible (third criterion) 

* The presumption associated with the "one lump" theory does not apply in this case 
because unlike the cases in vvhich that presumption has been applied, here there is coal source 
competition between UP and SP that would be eliminated by the merger (see Doc. No. WSC-11, 
at 48-51, 17, n 14) According to that presumption, the merger of a bottleneck destination 
carrier with one of several origin or bridge carriers will not enhance or extend the bottleneck 
carrier's market power, and thus will not harm shippers. BNSF case, at 72. The presumptic .i is 
rebuttable by showing that (1) prior to the merger, the benefits of origin competition flowed 
through to the utility and were not captured by the destination monopoly carrier, and (2) such a 
competitive tlpw-through would be significantly curtailed by the merger. Id.,a.tl\. Ever if the 
presumption were applicable in the present case, it would be rebutted by evidence that WEPCO 
has benefitted from origin competition between UP and SP in the coal bidding process, but would 
lose the benefit of that competition as a result of the merger (Doc No. WEPC-2, Appdx. 3, at 4, 
and Appdx. GAA-2) In anv ĉ 'ent, the one-lump theory is fallacious in assuming perfect 
knowledge by the deSiinat'on car ier of the total delivered price to destination, UP acknowledges 
the reality that a destination camer carmot reap all profit from a joint movement (fiS£ Doc. No. 
WSC-11, at 49-50). 
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Respectfiilly submitted. 

WISCONSIN ELECTRIC POWER COMPANY 
231 West Michigan Street 
P.O. Box 2046 
Milwaukee, WI 53201-2046 

Responsive Applicant 

THOM.\S F. McFARLAND, JR. 
McFARLAND & HERMAN 
20 North Wacker Drive 
Suite 1330 
Chicago, IL 60606-2902 
(312) 236-0204 

Attomev for Responsive Applicant 
Date Filed; June 3, 1996 
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CERTIFICATE OF SERVTCE 

1 hereby certify that on May 31, 1996,1 served the foregoing document. Brief In Support 

Of Responsive Application (Sub-No. 16), by U P S. ovemight, June 3, 1996 delivery, on the 

following: 

Arvid E. Roach, II 
Covington & Buriing 
1201 Pennsylavnia Avenue, N.W. 
P.O. Box 7566 
Washington, DC 20044 

Paul A. Cuimingham 
Harkins Cunningham 
1300 Nineteenth St., N.W. 
Washington, DC 20036 

Erika Z. Jones 
Mayer, Brown & Platt 
2000 Pennsylvania Ave , N.W., Suite 6500 
Washington, DC 20006-1882 

on all parties of record by first-class, U.S. mail, postage prepaid, this 31st day of May, 1996. 

THOMAS F. McFARLAND, JR. 
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L A W O F F I C E S 

M C F A R L A N D & H E R M A N 
20 N O R T H W A C K E R D R I V E - S U T T E 1330 

C H I C A G O , I L I N O I S 60606-?902 

T E L E P H C E (312) 236-0204 

F A X (312) 201-9695 
T H O M A S F . M C F A R L A N D , JR. STEPHEN C . H E R M A N 

May 31, i996 

Bv UPS Ovemij'ht (Monday delivery) 

Vemon A WiUiams, Secretary 
Surface Transportat on Board 
U.S. Department of Transportation, Rm. 1324 
12tli & Constitution Avenue, NW 
Washington, DC 20423 

Re; Finance Docket No 32760, Union Pacific Corporation, et ai — Control 
and Merger — Southem Pacific Rail Corporation, et ai iMepgt 

Finance Docket No 32760 (Sub-No. 16), Responsive Application — 
Wisconsin Electric Power Company 

Dear Mr Willi&ms: 

Enclosed please find an original and 20 copies of Brief In Suppon Of Responsive 
Application (Sub-No. 16), for filing with the Board in the above referenced matter. 

Also enclosed is a disk containing WEPC-4 in Word Perfect 5 1 format. 

Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter and 
retum in the iijlf ifi|d"""''p^ stamped envelope 

ENTERED 
Office of the Secretary 

JUN - 3 

Partof 
Public Record 

1 
\'ery tmly yours, 

i Thomas F McFarland, Jr 
Attomey for Wisconsin Electric Power Company 

TMcF;kl;521 

cc: All parties of record - by first-class mail 
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—' WEPC-4 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 
UNITED STATES DEP.ARTMENT OF TRANSPORTATION 

UT ÎON PACIFIC CORPORATION, ET 
AL - CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL 
CORPORATION, ET AL. 

RESPONSIVE APPLICATION -
WISCONSIN ELECTRIC POWER 
COMPANY 

FINANCE DO. vET 
NO. 32760 

FINANCE DOCKET 
NO 32760 (SUB-NO. 16) 

BRIEF IN SUPPORT OF RESPONSIVE APPLICATION (SUB-NO. 16) 

Pursuant to Decision Nos. 6, 9 and 29, WISCONSIN ELECTRIC POWER COMPANY 

("WEPCO" or "Responsive Applicant") hereby files this hr ef in support of its Responsive 

Application in Finance Dô NCt No. 32760 (Sub-No. 16), filed March 29, 1996. 

SUMMARY 

The rights of hundreds of thousands of customers to whom WEPCO provides electricity 

are directly affected by the UT-SP merger and by WEPCO's Responsive Application. WEPCO is 

a regu .i«ed utility whose costs of electrical generation, transmission and distribution are home by 

its customers. An important element of such costs is the deUvered cost of coal burned at 

WEPCO's generating plants. In order to prot .ct the interests of its customers, WEPCO carefiilly 

monitors that delivered cost. A major factor afifecting that deUvered cost is competition between 

rail carriers for transportation of coal. 

WEPCO has taken the extraordin.uy step of fling a Responsive Application because 

without the relief sought in that Application, the UP-SP merger would have an extraordinarily 



adverse effect on competition for rail transportation of coal to WEPCO's Oak Creek Power Plant. 

The merger would eliminate significant and growing source competition between SP-served coal 

mines in the Uinta Basin of Colorado and Utah and UP-served mines in the Fv/wder River Basin 

of Wyoming. Those mines represent 75 percent or more of the coal likely to be consumed by the 

Oak Creek Power Plant in the near future. As the dominant rail carrier by far at origin and as the 

sole lail carrier serving the Oak Creek Power Plant at destination, J.ie merged UP-SP would be 

able to exert its market power over rail rates to determine from which westem origin WEPCO's 

Oak Creek Plant would be able to receive coal at any time That anticomp. ititive practice would 

cause WEPCO to pay substantially higher freight charges for receipt of coal than it would pay in a 

competitive market. WEPCO's electric customers served by the Oak Creek Power Plant woulu 

be hurdened with significantly increased costs as J '•esult of those higlier transportation charges. 

The relief sought in WEPCO's Responsive Application is designed to lessen that 

anticompetitive effect, but without unfairly penalizing the merged UP-SP or bettering WEPCO's 

pre-merger position. As an oflfset to the reduction from two carriers to one at westem coal 

origins, there would be an increase from one carrier to two at destination by providing for 

trackage rights over the merged UP-SP from Chicago, Milwaukee, ard/or Cleveland, WI to Oak 

Creek Power Plant, and from that Plant to Cudahy freight car repair shop. But those trackage 

rights would be provided to a local carrier, Canadian Pacific-Soo Line or Wisconsin Central, 

which itself does not serve any origin coal mines, so that the merged LT-SP would continue to be 

the only rail (̂ arrier capable of providing single-line rail service on coal from origin mines to Oak 

Creek Power Plant. The ;lief in WEPCO's Responsive Application thus meets the basic test of 

fairness to all concemed, while still alleviating particular anticompetitive eflfects ot the me. êr. 



That kind of thoughtful, measured means of curing competitive defects in tail merger 

cases is very strongly in the public interest. In the sound exercise of its discretion, the Board 

should grant thr, relief sought in WEPCO's Responsive Application. 

PROCEDURAL BACKGROUND 

On January 29, 1996, in accordance with Board procedural requirements in this matter, 

WEPCO filed a Description of Anticipated mconsistent and Responsive Applicatio-i and Petition 

for Waiver and Clarification (Doc. No. WcPC-1). The relief to be sought in the ar ticipated 

responsive application was described as overhead trackage rights in behalf of a rail carrier 

unaffiliated with UP-SP over the rail line of UP (a) between Chicago, IL and Oak Creek Power 

riant at Oak Creek, WI; (b) between Chicago, IL and Oak Creek Power Plant on the one hand, 

and Cudahy Shop, Inc., a railcar repair facility in Milwaukee (Cudahy), WI, on the other, and (c) 

terminal trackage rights in the Milwaukee, Wl terminal area {id, at 1-2). It was pointed out that 

the line over which trackage rights are to be sc ught is the line of the former Chicago and North 

Westem Transportation Company ("CNW") between Chicago, IL and Milwaukee, m, plus such 

other lines in the Chicago, IL or Milwaukee, WI terminal areas as may be necessary to L. plement 

the trackage rights {id, at 2). CN^' was merged into UP in October, 1995 It was stated that the 

rail carrier(s) to receive the trackage rights was not known at that time {ibid). 

The petition in that pleading sought clanfication that the responsive application would not 

be subject to environmental and historic reporting requirements, and sought waiver ofthe sbc-

month prenotificaiton requirement for applications requiring an environmental impact statement 

and all requirements in 49 C.F.R. § 1180 fcr inclusioii of information from "applicant carriers" in a 

responsive application (Doc No. WEPC-1, at 2-3). 



In Decision No. 12 served Febmary 15, 1996, the Board"granted WEPCO's petition for 

waiver of filing requirements.y 

On March 29, 1996, WEPCO filed its Responsive Application (Doc. No. WEPC-2). The 

relief sought in that Application was made more particular, as follows {id, at 2): 

Overhead trackage rights in behalf of Wisconsin Central (WC) or Canadian 
Pacific - Soo Line (CP-Soo) over the following rail lines of UP; 

(1) between Chicago, IL, Milwaukee, WI and Cleveland, WI on 
the ore hand, and on the other, WEPCO's Oak Creek 
Power Plant at Oak Creek, WI: 

(2) between that Plant at Oak Creek, WI and Cudahy Shop, 
Inc., a railcar repair facility located at Cudahy, WI, and 

(3) in the terminal areas of Ciiicago, DL and Milwaukee, WI as 
may be necessary or desirable to implement the operations 
described in (1) and (2). 

The Responsive Application explained that WEPCO filed the application in behalf of WC 

or CP-Soo because no carrier had committed to applying for the sought trackage rights at the 

point in the merger proceeding when parties were required to describe any anticipated responsive 

applications. The intent ofthe requested trackage rights was stated to be that WC jr CP-Soo in 

addition to UP-SP would provide rail service to WEPCO's Oak Creek Power Plant and to Cudahy 

Repair Shop. It was stated that WEPCO did not yet know whether WC or CP-Soo would serve 

Oak Creek from Chicago, Milwaukee, or (in the case of WC) Cleveland, or from some 

combination of those points, so that WEPCO sought trackage rights authority from aU of such 

y * In Decision No. 12, the Board stated that in its responsive applicatior., WEPCO 
should file a preliminary draft environmental assessment c - verifier aiatement certifying that the 
tracka! i- rights proposal in the application meets the criteria for exemption fiom environmental 
and historic reporting requirements. WEPCO filed such a verified stateiaent in it Responsive 
Application of March 29, 1996 (Doc. No. WEPC-2, Appdx. 1). 



point:>. It was stated that the destination trackage rights were sought in order to replace 

competition that t!ie UT-SP merger v/ould eliminate between SP-DRGW from coal mines in the 

Uinta Basin in Colorado-Utah and UP from mines in the Powder River Basin in Wyoming. It was 

stated that a trackage rights carrier that does not serve ongin :oal mines was requested so that 

UP-SP would continue to be the only rail carrier that could tiansport coal to Oak Creek in 

single-line i ail service. It was emphasized that in that manner, WEPCO would be made whole in 

regard ic replacement of lost competition, but UP-SP would not be placed in a worse position as 

a result ofthe relief granted to WEPCO (Doc. No. WEPC-2, at 2-3). 

WEPCO's Responsive Application contained supporting evidence filed by Robert M. 

Quinlan of John T. Boyd Company, WEPCO's ccal consultant (Doc"̂ No. WEPC-2, Appdx. 2), 

and by Gerald A. Abood, WEPCO's Director-Resource Supply and Services, Fossil Operations 

{id, Appdx 3), as well as r uch ofthe information called for in 49 C.F.R. § 1180, even though 

compliance with those regulations had been waived. 

In Decision No. 29 served April 12, 1996, the Board accepted WEPCO's Responsive 

Application for filing, assigning it Sub-No. 16. 

On April 29, 1996, UP-SP filed evidence in opposition to the relief sought in WEPCO's 

Resj/Onsive Application. 

On May 14, 1996, WEPCO filed Reburtal in Support of its Responsive Application (Doc 

No WEFC-3), consisting of reply verified statements in behalf of Messrs. Quinlan (Appdx. 1) 

and Abood (Appdx. 2). 

UP-SP took the depositions of Messrs. Quinlan and Abood in regard to thtir reply verified 

statements on May 28, 1996, in Washingts.i, DC. 
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This filing is WTEPCO's brief in support of the relief sought in its Responsive Application, 

under due date of June 3, 1996. 

EACIS 

WEPCO's Oak Creek Power Plant is rail-served solely by UP. Waterbome deliveries are 

not a competitive altemative to rail at that location. In view of population density and 

developm.im in the area, there is no reasonable opportunity for a rail line build-out from Oak 

Creek to another rail camer. In light ofthe foregoing, UP has a destination monopoly in 

transporting coal for delivery at Oak Creek Power Plant (Doc. No WEPC-2, Appdx. 3, at 2). 

SP originates bituminous coal from the Uinta Basin in Colorado and Utah. UP originates 

sub-jiiuminous coal from the Powder River Basin m Wyoming. According to a public statement 

made by SP prior to its agreement to merge with UP, SP's coal trafiBc is subject to intense 

competition from Wyoming Powder River Basin coal. (SP 10-K Report to SEC for 1993, at 9). 

An ally of Applicants, Utah Railway, has acknowledged that U=nta Basin coal is competitive with 

Powder River Basin coal (Doc. No. UTAH-5, VS Vann, at 5; " . . (O)ver a range of likely 

prices, Utah coal coming oflf UTAH (Railway) can compete with PRB coal") Numerous electric 

generating stations bum both Jinta Basin coal and Powder River Basin coal (Doc. No. WEPC-2, 

Appdx. 2, at 8, and Appdx RMQ-8; Doc. No. WEPC-3, Appdx. 1, at 9-11). 

WEPCO's Oak Creek Power Plant has bumed both Uinta Basin and Powder River Basin 

coal in moderate amounts since 1993 In '̂ 96, Oak Creek is likely to receive over one million 

tons of coal from the Powder River Easin. Oak Creek i.« likely to receive another one million tons 

of coal from Pennsylvania in 1996, but that coal is under a shon-term contract. Some or all of 

that coal will be rebid later in 1996 Such tonnage would be open for competition provided by 



SP-served mines in the Uinta Basin. Those mines are providirigIncreasingly-strong competition 

for coal deliveries to Oak Creek. In August, 1989, WEPCO received bids from two SP-served 

Colorado mines to supply coal to Oak Creek, and one of those mines made WEPCO's short-list of 

five finalists for the successful bid. In June, 1995, sbc SP-served mines in Colorado bid to supply 

coal to Oak Creek, and two mado WEPCO's sbc-mine short-list. This is consistent with 

dramatically-increasing shipments of Colorado coal to Midwestem and Eastern utilities in recent 

years as Colorado mines have increased productivity and SP has aggressively lowered rail rales. 

TIic competitive posture of WEPCO's Oak Creek Power Plant has been strongly influenced bv 

Silii iv the actual receipt of SP-origint̂ ted Uinta Basin coal or the prominence of that coal in the 

bidoing process (Doc. No WEPC-2, Appdx 3, at 3-4, Appdx. GAA-1. GAA-2; id, Appdx. 2, 

at 5-12, Appdx RMQ-3, RMQ-4, RMQ-5, RMQ-6, RMQ-7, RMQ-9). 

WEPCO does not have a history of seeking to obstmct rail mergers. WEPCO provided a 

statement in-support of the UP-CN'W merger because that merger did not hav e an adverse efifect 

on competition for rail transportatio.. of coal In contrast, the UP-SP n erger would elirninate 

significant compeution for rail transportation of coai between SP-served mines in the Uinta Basin 

in Colorado and Utah and IT-served mines in thf Powder River Bas'n in Wyoming. That wouid 

essentially allow IT-SP to control the origin of virtually all of the low-sulfiir bituminous coal and 

about half of all sub-biturranous coal west of the Missis? ppi RIN er and to control the delivery of 

all coal 10 the Oak Creek Power Plant. In terms of ::oal likely to "̂e received at Oak Creek in the 

near future, the merged UP-SP would ct ntrol 75 percent or more of the coal origins and 100 
4-

percent of the coal deliveries at destirution. (Dec. No. WEPC-2, Appdx. 3, at 2, id, text at 5). 
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The extent of that control Movld allow the merged UP-SP to exert excessive market 

power in the transportation of coal to Oak Creek. The unrestrained pricing power of LT-SP 

would dictate where WEPCO would have to buy its coal and what WEPCO would have to pay 

for transportation WEPCO wouid be required to pay substantially higher freight charges for such 

transportation Ultimately, consumers of WEPCO's electric power would suffer as they would be 

required to bear increased resulting costs for the generation of electricity. (Doc. No. WEPC-2, 

Appdx. 3, at 2-3, id, text at 5-6). 

The limited destination trackage rights sought in WEPCO's Responsive Application would 

lessen the adverse efifect of loss of origin source competition between UP and SP, but it would do 

so without unfairiy disadvantaging UP-SP and without bettering WEPCO's pre-merger position. 

The destination trackage rights would be provided to a rail carrier whiich does not serve any coal 

mines itself so that after the merger a.nd trackage rights UP-SP still would be the only rail carrier 

able to transport coal in single-line rail service to Oak Creek. Limited trackage rigl.ts of that 

nature thus would oflfset the loss of origin competition, but would not unduly harm the 

competitive position of LT-SP nor improve WEPCO's pre-merger position. (Doc. No. WEPC-2, 

Appdx. 2, at 15-17, Doc. No. WEPC-3, Appdx. 2, at 2). 

LEGAL ?RlKCirL)ES 

The UP-SP merger is to be approved and authorized only if the Board finds that it is 

"consistent v^th the public interest" 49 U.S.C. § 11344(c). That statute gives the Boarc power to 

"impose conditions goveming the transaction" {ibid). That conditioning power is broad; any 

condition can be imposed which is reasonably deemed to be "usefii' iii protecting competition" or 

for other statutory purposes United States v. Rock Island Company, 340 U.S. 419, 431 (1951). 



Criteria for imposing conditions to remedy anticompetitive eflfects are described in 

Burlington Norther, i, Inc. et ai — Control and Merger ~ Santa Fe Pacific Corporation, et ai, 

I.C.C.2d , Finance Docket No. 32549, Decision No 38, at 55-56 (ICC served Aug. 

23, 1995) {"BNSFcase"), viz.: 

(1) the merger would produce harmful effects to the public interest, 

such as a significant reduction of competition in an affected market, 

(2) the condition would ameliorate or eliminate the harmfiil 

effects; 

(3) the condition would be operationally feasible; 

(4) the condition would produce public benefits (through 

reduction or elimination of the possible harm) outweighing 

any reduction to the public benefits produced by the merger. 

In addition , it must appear that the condition is designed to remedy a problem caused by the 

merger, and that the condition would not put its proponent in a better position than it occupied 

before the merger {id, at 56). 

nisriig^TON AND CONCLUSION 

The relief sought in WEPCO's Responsive Application fits squarely within those critena. 

The limited destination trackage rights sought by WEPCO are specifically designed to ofifset the 

loss of origin source competition, without bettering WEPCO's pre-merger position or worsening 

Applicants'. ^PCO's condition would cure competitive ha.rm in a fair manner. It is precisely the 

kind of thoughtfiil, measured means of alleviating competitive harm contemplated by the public 

inteiesl standard of 49 U S C. § 11344(c). 



An unconditioned ' JP-SP merger would harm the public interest by eliminating source 

competition for tr.msponation of cô i lo WEPCO's Oak Creek Power Plant between SP from 

Uinta Basin mines in Colorado and Utah and UP from Powder River Basin mines in Wyoming. 

Applicants h:. . ". gone tlv jugh all kinds of gyrations attempting to establish that such competition 

joes not exist or that it is minimal. But try as they might, Applicants carmot overcome SP's own 

pre-merger, non-seir serving acknowledgem.ent that their Colorado and Utali coal traffic is 

intensely compel;ti. ** with i.T's Powder River Basin coal trafiic. And the overwhelming evidence 

is that SP-coal is becoming ev̂ n more intensely competitive with U?-coal as Colorado and Utah 

mines have lowered ±Zu production costs and SP has lowered its frei^^* charges. Notably, Utah 

P .alway, an ally of Applicants which itself operate.? in the Uinta Basiii, has acknowledized that 

Uinta Basin coal competes with Powder River Basin coal (VS Vann). There are too many 

diflferent expert witnesses who independently restified that Uinta Basin coal competes with 

Powder River Basin coal for that not to be tme. Applicants stand alone on the other side of that 

issue In light of SP's acknowledgement, Utah Railway's unsolicited statement and the 

independent, consister t testimony of numerous coal and transportation experts, the Board should 

find that there is signif r̂ nt and growing competition for transportation of coal between SP from 

the Uinta Basin and UP tom the Fowder River Bas-in, whioh would be eUmin; ted a;, z. result of 

the merger. 

The relief "iought in WEPCO's Responsive Application would ameliorate the harmfiil 

efifect of lost̂ ource competition at ongin, but woulo so in a manner that would rot unduly 
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dilute the public benefi'.s of the merger (second and fourth criteria).^ Tne trackage rights 

condition sought by WEPCO is carofijlly crafted to remedy competitive harm, but not to attempt 

to take undue advantage of the sit-uation WEPCu seeks trackage rights at destination for a rail 

carrier that does no't itself directly serve any origin coal rnine (WC or CP-Soo") Those limited 

local i'estinatio:i trackage rights are an appropriate oflfset for the loss of origin :ource competition 

between UT ind SP But the voluntary restiiction to a trackage ri-^ts came.- not serving coal 

mines would ensure that the merged UP-SP would continue be che only carrier câ âble of 

ti<tnsporting coal in single-line service to WEPCO's Oak Creek Power Plant. WEPCO's condition 

tiius would not better WEPCO's pre-merger position nor worsen Applicants' That kind of 

measured, fair ct .ndition is decidedly in the public interes: 

Based on the lorego^ng, the Board should grant the re'ief sought in WEPCO's Responsive 

Application. 

^ There is no evidence that the trackage rights sought in WEPCO's Responsive 
Application would not be operationally feasible (third criterion) 

f The presumption associated with the "one lump" theory does not apply in this case 
because unlike the cases in which that presumption has been applied, here there is coal source 
competition between UP and SP that would fc? eliminated by the merger (gfifi Den No. WSC-11, 
at 48-51, 17, n 14) According to that presumption, the merger of a bottleneck Jw.nination 
carrier with one several origin or bridge carriers v.all not enhance or extend the bottleneck 
.̂arriei's -r.̂ KCt powe.-, and thus will not harm shippers. BNSF case, at 72. The presumption is 

rebuttable by showing that (1) prior to the merger, the benefits of origin competition flowed 
through to the utility and were not captured by the destination monopoly carrier, and (2) such a 
competitive flow-through would be significantly curtailed by the merger W , at 71. Even if the 
r-esumption'were applicable in the present case, it would be rebutted by evidence that WEPCO 
lias benefitted from origin competition jetween UP and SP in the coal bidding process, but would 
lose the betiefit of tl at competition as a resuh of the merger. (Doc. No. WEPC-2, Appdx. 3, at 4, 
and Appdx. GAA-2) In any event, the one-lump theory is fallacious in assuming perfect 
knowledge by the destination carrier of the total delivered price to destination; UT acknowledges 
the reality that a destination carrier carmot reap all profit from a joint movement (see Doc. No. 
WSC-11, at 49-50) 

-11-



Respectfiilly subrnitted. 

WISCONSIN ELECTRIC POWER COMPANY 
231 West Michigan Street 
P O. Box 2046 
Milwaukee, WI 53201-2046 

THOMAS F. McFARLAND, JR. 
McFARLAND & HERMAN 
20 North Wacker Drive 
Suite 1330 
Chicago, EL 60606-2902 
(312) 236-0204 

Date Filed; June 3, 1996 
Attorney for Responsive Applicant 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

ONION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO., AND MISSOURI PACIFIC 
RAILROAD CO.—CONTROL AND MERGER— 
SOUTHERN PACIFIC RAII CORP., SOUTHERN t Finance Docket No. 32760 
PACIFIC TRANSPORTATION CO., ST. LOUIS 
SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD CO. 

BRIEF OF SAVE THE ROCK 
ISLAND COMMITTEE. INC. 

Save the Rock Island Committee, Inc. ("STRICT"), submits t h i s Brief i n 

support of i t s request f o r the imposition of conditions upon any approval of 

the transactions f o r which a u t h o r i t y i s sought i n t h i s proceeding by Union 

Pa c i f i c Corporation ("UPC"), Union P a c i f i c Railroad Company ("UPRR"), Missouri 

P a c i f i c Railroad Company ("MPRR"), Southern P a c i f i c R a i l Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis Southwestern 

Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), and The Denver and Rio Grande 

Western Railroad Company ("DRGW") ( c o l l e c t i v e l y "Applicants").' 

On November 30, 1995, the Applicants f i l e d t h e i r Railroad Merger 
Application ("Application") i n t h i s proceeding w i t h the I n t e r s t a t e 
Commerce Commission ("ICC"), the statutory predecessor of the Surface 
Transportation Board ("Board"). The Application seeks authorization 
under 49 U.S.C. Sections 11343 to 11345 f o r the a c q u i s i t i o n of control 
of SPR by UP A c q u i s i t i o n , an i n d i r e c t wholly-owned subsidiary of 'JPC, 
the merger of SPR i n t o UPRR, and the r e s u l t i n g common c o n t r o l of UPRR, 
MPRR, SPT, SSW, SPCSL, and DRGW by UPC. Consistent w i t h the practice 
i n t h i s proceeding, those r a i l c a r r i e r s presently a f f i l i a t e d with UPC 
w i l l be re f e r r e d t o herein as "UP" while those r a i l c a r r i e r s 
a f f i l i a t e d w i t h SPR w i l l be referred to herein as "SP." UP together 
w i t h V.̂ C w i l l be r e f e r r e d t o as "Union P a c i t i c " . 

Because t h i s proceeding was -^ending with the ICC p r i o r t o January 1, 
1996, the date the ICC was abolished and c e r t a i n of i t s functions, 

(continued...) 



WTiAT STRICT WANTS 

STRICT wants the Board to order sale of the SSW line between St. Louis 

and Kansas City to a purchaser who w agree to rehabilitate and operate the 

entire line. Offering the line for sale should be imposed as a condition to 

approval of the proposed merger. The line i s p a r a l l e l to one presently owned 

by MPRR. Since discovery has shown that l i t t l e or no operation of the line by 

UPRR following the merger i s proposed, such action would create no impediment 

to the merger but would give back to Missouri a r a i l line that i s important 

for economic development of rural areas STRICT has located at least one 

purchaser who i s willing to buy and operate the line as a unit i f unrestricted 

interchanae i s allowed at both ends, but neither SSW nor UPRR w i l l agree to 

such a sale without impossible restrictions that limit competition and the 

economic chance for success of the line in the hands of a new operator. 

BACKGROUND 

STRC-8, the comments and evidence m opposition STRICT f i l e d on the 

Application and i t s request for conditions on any approval of the Application, 

contains an extensive discussion of why STRICT i s participating in this 

proceeding. The facts stated therein were entirely unrebutted by Applicants, 

both in oiscovery and in the multi-volume Applicants' Rebuttal.= 

'(...continued; 
including i t s r a i l merger authority, wCi.-© transfer.red to the Board, 
the law in effect prior to January 1, 1996, governs t h i s proceeding! 
See The ICC Termination Act of 1995, Pub. L. No. 104-88, S 2C4(b)(l), 
109 Stat. 8C3, S41-42. Consequently, unless otherwise noted' 
citations herein .,- i l l be to t.he former law, as that i s the applicable 
law in this proceeding. 

= At the cutset i t should be noted t.hat the Applicants have 
characterized STRC-8 as containing " v i t r i o l i c and misguided attacks on 
Applicants' motives and morals." UP/SP-230 at 299. STRICT maintains 
that STRC-8 i s simply f a i r comment on the evidence adduced thus far m 

(continued...) 
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Consequently, in thi s brief STRICT v.Lll not completely restate the factual 

background cf the issues i t believes the Board must ad-iress in this 

proceeding, but only summarize vt. 

!• The Kansas Citv-St. T.puis Rail Corridor 

Kansas City and St. Louis are, along with Chicago, t.he th.ee busiest 

r a i l gateways in the United States. As the maps that accompany the 

Application indicate, there are two UP lines from the Kansas City area to 

Jefferson City, MO, each of which are MPRR lines. There i s then one MPRR line 

between Jefferson "-ity and St. Louis.^ These MPRR lines form the eastern end 

•(...continued) 
this proceeding. The acidic level of STRICT's submissions could be 
increased an order of magnitude without reaching the bounds of 
propriety. But more importantly. Applicants' Rebuttal contains 
absolutely no evidence which contradicts the evidence submitted in 
STRC-8, most of which i s cf Applicants' ovm creation. 

I l STRC-8 i s mistaken in some regard, i t i s up to Applicants to 
demenstrate as much. They have done not so, choosing instead to 
sponsor a witness who simply characterizes STRC-8 as "a mean-spirited 
f i l i n g f u l l of false accusacions." See UP/SP-232, Rebuttal Verified 
Statement of R. Bradley King ("King R.V.S.") at 51. That same 
witness, however, when questioned recording his knowledge of manv of 
the issues addressed by STRC-b, cestified t.hat he knew l i t t l e or 
nothing regarding those issues. :,ee. e.g.. Transcript of Deposition 
of R. 3radley King at 581 (not familiar with plans for UP operation of 
western st=gment of SSW Kansas City-St. Louis l i n e ) , 589 (can't r e c a l l 
whether merger team looked at l i r e segment), 597 (not involved in 
abandonment decisions), 607 (doesn't know Applicants' post-merger 
plans for SSW line at issue), and 609 (knows nothing cf Applicants' 
plans tc i n s t a l l an alternative operator at eastern end of SSW l i n e ) . 
The Board should therefore judge the cr e d i b i l i t y or his r'.l,uc;.«i 
statement accordingly, at least with respect to the issues raised by 
STRICT. 

Unfortunately, t h i s i s just another indication of Applicants' apparent 
"hide the b a l l " strategy in this proceeding. other parties have 
addressed this issue at greater length, and STRICT coirL-nends the Board 
to t.hose discussions. See, e.g. . KCS-33 at 117-25. 

See generally Union Pacific Corp.. Pacific Rail Svstem. Tn^., anri 
USllon—Pacific Railroad Co.—Control—Missouri Pa c i f i c Corp. and 
Missouri Pa c i f i c Railroad Cn. . 366 I.C.C. 462 (1982), a f f d in part 

(continued ) 
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of UP'S Central Corridor route, and have been recognized since before the 

ICC's decision in Tucumcari* as excellent, f i r s t class, high-speed lines. 

Just last year, in UP/CNW,' the ICC found UP to have a r a i l market share of 

58.6 percent for the Kansas City-St. Louis c i t y pair. 

In addition, as the Application states and i t s maps indicate, SP trains 

presently operate via trackage rights over the MPRR lines between Kansas City 

and St. Louis, in connection with SP's own Central Corridor route. UP/SP-24 

at 118-19. The Application states that SP has a Kansas City-St. I,ouiB r a i l 

market share of nearly { } percent.* 

What the Application does not show i s that SP has i t s own line , owned in 

it s entirety b> applicant SSW. that connects the St. Louis and Kansas City 

areas (hereinafter the "SSW Kansas City-St. Louis l i n e " ) . ' The Application 

'(...continued) 
and remanded in part sub nom. Southern Pacific Transportation Co. v. 
ICC, 736 F.2d 708 (D.C. Cir. 1984), cert, denied 3ub nom. Kansas City 
Southern Ra'.lwav Co. v. United States. 469 U.S. 1208 (1985) 
(hereinafter "UP/MP/WP"!. The northern MPRR line between Kansas City 
and Jefferson City i s via Marshall, MO, and i s known as UP's River 
Subdivision, while the southern such line i s via Sedalia, HO, and thus 
i s known as DP's Sedalia Subdivision. Id. at 585. 

* Louis Southwestern Railwav Co.—Purchase fPortioni—William M. 
9i^bons. Trustee of the Propertv of Chicago. Rock laland and Pacific 
Railroad Co.. Debtor. 363 I.C.C. 323, 406 (1980). 

Finance Docket No. 32133, Onion Pacific Corp.. Onion P a c i f i c Railroad 
£2.:_i and Missouri Pacific Railroad Co.—Control—Chicago and North 
Western Transportation Co. and Chicago and North Western Railwav Co.. 
• l i p . op. served March 7, 1995, at 70. 

As can be seen from Application maps, three other carriers presently 
provide service between Kansas City and St. Louis. Gateway Western 
Railway Company, Norfolk Southern Railway Company, and the recently 
merged Burlington Northern Railroad Company and Atchison, Topeka and 
Santa Fe Railway Company ("UN/Santa Fe") have independent single-line 
routes between Kansas City and St. Louis, though a l l are handicapped 
to one extent or another in relation to the MPRR lines, see STRC-8 at 
38-40. 

The line in question was purchased by .'SW from the estate of the 
bankrupt Rock laland, pursuant to the ICC's order in Tucumcari. I t 

(continued...) 
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maps only show: ( l ) an SP branch line running paral l e l to UP's Sedalia 

Subdivision between the Kansas City, MO, area and Pleasant Hi .1, MO 

(hereinafter "Leeds Junction-Pleasant H i l l " ) ; and (2) an SP branch line 

between Owensville, MO, and the St. Louis area. The nearly 200-mile SSW line 

segment which connacta Pleasant H i l l and Owensville i s thus missing from the 

Application. 

Despite express promises SSW made in Tucumcari as well as a commitment 

implicit in the representations i t made in UP/MP/WP* that local service would 

be provided on that segment of line, neither that segment of line nor the 

Leeds Junction- aasant H i l l line segment have ever been operated by SSW since 

their purchase in 1980. See STRC-8 at 15-17. SSW has instead kept in place 

an embargo i t placed upon the lina between Leeds Junction and Owensville 

immediately upon taking possession of the line in 1980. 

Since late 1993, SSW has been seeking to abandon the embargoed segment 

of the l i n e . SSW's request for an abandoni.ient exemption i s presantly being 

held in abeyance. Applicant UPRR has previously indicated i t s desire to 

purchase the Leeds Junction-Pleasant H i l l line segment pursuant to 49 U.S.C. 

Section 10905.' 

'(...continued) 
was part of SSW's acquisition of Rock Island's "Tucumcari" line from 
Santa Rosa, NM, to St. Louis via Kansaa City. 

F u l l citation in footnote 3. 

See Docket No, AB-39 (Sub-No. 18X), The St. Louis Southwefetein .tailwav 
Co.—Abandonment Exemption—In Gasconade. Maries. 09aq& Miller. Cole. 
Morgan. Benton. Pettis. Henrv. Johnson. Cass, and Jackson Counties. 
MO. In a decision served April 1, 1994, in that proceeding, the ICC 
declared an SSW exempticn notice /oid ab i n i t i o . See STRC-8 at 18-19. 
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2. The Proixased up-sr ;4t»rq«.ip 

The Application i s almost entirely s i l e n t regarding post-merger plan, 

•or the Applicants' Kansas City-St. Louis operations. The only instance in 

Which the subject i s substantively addressed in the Application i s an 

acknowledgement that, in light of SP's existing trackage rights ô êr the MPRR 

lines, the merger w i l l result in no benefits with respect to the Applicants' 

I operations between Kansas City and St. Louis. 'JP/sP-24 at 118-19 

The Application has even less to say regarding post-merger use of the 

SSW Kansas City-St. Louis Una. With respect to the Leeds Junction-Pleasant 

H i l l segment, apart from i t s bare appearance on the Application maps, there i s 

no mention of i t whatsoever in the Application, even though, i f Applicants had 

any concrete plan, to u.e the line segment, there would nave been a number of 

instances in which i t would h: ve been appropriate to discuss the line segment, 

including in the Environmental Report that accompanied the Application and was 

purportedly in compliance with the Board's regulations. See STRC-8 at 23-26. 

When confronted on the issue, a l l che Applicants w i l l say i s that they pian to 

-railbank" the line segment indefinitely u n t i l they can overcome local 

opposition to operating a third UP mainline east of Kansas City. UP/SP-230 at 

299-300, 

L i t t l e more reason has been provided by Applicants regarding why they 

would intend to retain the eastern end of the SSW line in the St. Louis area. 

Having dropped their claim that Applicants must retain ownership of the line 

between St. Louis and Labadie, MO, in order that an alternate carrier can 

serve the Onion E l e c t r i c Company power plant located at Labadie,'o Applicancs 

J " " " ' 'applicants' Rebuttal, ^t i s stated that a 
propor^.ional rate agreement that Applicants nave entered into with 
Unicr E l e c t r i c w i l l permit Union E l e c t r i c tc receive direct interline 
service to Labadie via Kansas City or St. Louis. UP/SP-2n: P a ^ " 

(continued...) 
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are l e f t with arguing that OP/SP plans to operate or lease the east end of the 

lin e to continue to serve customers. OP/SP-230 at 299. 

Left unrebutted, however, i s the eviden-e STRICT submitted with i t s 

comments. That evidence shows that, apart from Unicn E l e c t r i c t r a f f i c , which, 

as discussed, i s almost certain to travel over the MPRR lines post-merger, in 

1994 SSW only originated or terminated { } carloads of t r a f f i c in linehaul 

service to or from stations on the 80 miles of the SSW line that are s t i l l in 

service. §ee STRC-8 at 35 and Exhibit 6. That led Applicants' own operating 

officerd and r f f i c i a l s .o recommend that { 

} STRC-8, Exhibit 8. 

3. The Interests of STRICT 

STRICT i s composed of r a i l shippers, potential r a i l shippers, and local 

government agencies representing ,"hem and the interests of the general public 

in central Missouri counties, c i t i e s and communities between Kansas City and 

St. Louis. STRICT's sole objective i s to obtain operation of the SSW Kansas 

City-St. Louis r a i l line in an unrestricted manner over i t s entirety, as was 

promised when SSW purchased the line in 1980. For over two years, STRICT has 

been active on multiple fronts to accomplish thai- objective, in order to 

.. .continued) 
Rebuttal Verified Statement of John H. Rebensdorf at 7. Routing via 
Kansas City must occur via the MPRR lines, as the SSW Kansas City-St. 
Louis line i s out of service for much of the distance between Kansas 
City and Labadie. { 

} Transcript of May 13, 19y6, 
Deposition of Applicants' Witness John H. Rebensdorf 5-7. 
Consequently, Applicants had no choice but to concede that no part of 
the SSW Kansas City-St. Louia line w i l l be required for provibi-' of 
the r a i l service contttnplated by the agrep.nent with Union Elec .ric. 
See UP/SP-244, Response to Interrogatory No. 29. 
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further the cause of economic development in central Missouri, sgfi STRC-8 at 

4-5, 15-22, and Exhibit 1, the Verified Statement of Jamas A. Link. 

NO party i s a more reluctant participant in thia proceeding then STR.TCT, 

for i t believes i t s dispute with SP, and now UP, never should have reached 

t h i s stage. Unfortunately, the actions of SP now m. ̂ ce i t painfully clear that 

SP i s intent on dismembering the SSW Kansas City-St. Louis l i r e , thereby 

making i t impossible for an operator to acquire and rehabilitate a l l of the 

line and operate i t as a unit. While STRICT had a l l but given up hope that 

SSW would ever volu^.tarily l i v e up to the promises i t made i„ a number of i c c 

proceedings and provide local r a i l service over the enti. e Kansas City-St. 

Louis line, i t was STRICT s wish that SP would at least agree to s e l l the line 

in i t s entirety to a short line operator so that the l i n e could be operated by 

a party seriously interested in providing the long-promised local service 

under economic conditions that would permi. succen.. i f sP had done so, 

STRICT would have had no reason to participate in th.LS proceeding, saving both 

i t s and the Board's scare, resources. Bu^ unfortunately, SP has been as 

obstinate regarding divestiture of the little-used SSW Kansas City-Jt. Louis 

l i n e as i t has been neglectful of that line. See STRC-8 at 17-21. 

The convolutions attendant to STRICT's attempts to have the entire 

Kansas City-St. Louis line sold to a short l.^ne operator were increased by an 

order of magnitude following announcement of the proposed UP-sP merger. The 

Arolicants' proposal to retain relatively shore seqr.nents at each end of the 

lino i s in STRICT's view a contrived use transparently designed to provide 

an excuse not to dive. the line in i t s entirety and '..us reduce i t . 

oompetitiveness as wall as i t s a b i l i t y to be economicar.y successful. 
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^or t h a t reason STRirr h=» 
STRICT has req^.e»ted the Board to i,r 

1- D i v e s t i t u r e of the enti,-o 

owns i n c l u d i n g ap.urt/n^an': ̂ ^e" ^ i n . t h a t ssw 
MO (at or near milepbst 288 3) . I T v l i ^^^ds Junction 
or near milepost 10.3), at a pl'ic "! A ^ f u n c t i o n , KO ? t 

: n t \ ' t v ' ' W the%oa,d ' ' l a i r * ' ' ^ ^^^^-^ 
e n t i t y or group u n a f f i l i a t e d with the Ar, , ''̂  ^° * 
i n w r i t i n g t o the Board tha t : ] \ i i t i s ' ^ ^ i ' " " " ' c e r t i f L e 
xn acquiring the l i n e t o reactivate r a i i *=<J"i«--'a i n t e n t i o n 
operator p r o v i d i n g l o c a l service over ̂  °P*"^i°"« - i t h a single 
years of t a k i n g possession; ana i ^ T t l t ''̂ ^̂ ^̂ ^ 
(except i n connexion with a fTnancino t • ^ • " ' ^ ^ " i " ^ °- c e l l i n g 
e n t i r e l i n e , i t w i l l attempt f ^ r a r L ?"'°^- •̂'̂ n̂ the 
s e l l Che e.ntire l i n e as a si n g U un t ? °' ^° 
thereof any trackage r i g h t s a c ^ i r e ; ' '° purchaser 

acquired i . connection with owning the 

2- Included i n the purchase pr^ce w i l l h» 
r i g h t s and i t e r e a t . under agre^e,ts ° ' ° ' «W's 
xts predecessors i n i n t e r e s t T n T h e ' '""^^"^ ^° ŜW, any of 
and s i m i l a r r i g h t s that have been a ' ""^"^^'^""^ trackage 
c a r r i e r i n connection with ^ . ^ r l t l n r a n ^ p r i f ^ t h e ^ t n ^ ^ . ^ 

AS the record i n t h i s proceeding indicates t h • 

- 3uch conditions. .o less a f g ^ " " " ^ " ^ ™ 
less a figure than Mel Carnah^^ „ 

u- "-arnahan, tne Governoi-

-warding the reduction of r a i l com t 
Of r a i l competition w i t h i n Missouri i f t h ^ * , 

i s granted. He s p e c i f i APPl-cation 
«e s p e c i f i .alxy suggested d i v e s t i t u r e of ^h^. 

"•-iture ot the e n t i r e ssw i , . 

: : " ~ - — - . : -

the MPRR 1̂ .̂33 ^ i j ^ ^ a l t e - n a t ^ ^ ^ • ' ^ ^ i ^ ''hereby 
E l e c t r i c , there no longer i s the „ . routings to Unio^ 
Consequently, STRICT »̂ . "̂ '̂̂  f o r such a r-n^^-. 
- n n ^ A - siRicT i s Withdrawing •^o condition, 
- o n d i t i o n . ^^^"9 -ts request f o r t h a t t h i r d 
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xn contrast. Applicants have been unable to show an. support for their 

Plans to retain the end segments of the SSW Kansas c i t y - s t . Louis l i n e , while 

Applicants have been able to muster lette r s from CH 
letter s from shippers and governir.ent 

Officials opix^sed to other divestiture proposals in thi« 
i^iupoBais m this proceeding. 

Applicants havt> vet t-n .̂-̂.4 _ 
yet to produce , statement from anyone opposed to the 

conditions STRICT seeks to have imposed. 

ARGUMENT 

«. h.. b«„ „p,.t.ai>, r.co,„i,«. -the ,i„,,, , , .^.^^^^^ 

.PProv.:- . . . . ^^^^ ^^^^^^^ ^^^^ ^^^^^^^^^^ 

p.opo.ed ,„„„a to •c„„..,.e„t »ith th. puMic i„t....t.-.. WhU. 

t w . „ „ „ , i „ th.t th. i . ^^^^ ̂ ^^^^ 

-hUh „ . .et ,o,th . t . o r ^ r « „.s.=. sect.oh n3«,.,a,. i t . „ ™ , „ 

U.a.c. sectio. „344,c, th.t the „xt^te th.t t h . p„pc..<, 

.r.„..ctio„ .„t ^ «o„„. to t . .h t h . p„tiio i„t.„.t ..fo.. i t o.„ 

approved. 

in d.t.„i„i„, t h . PU.UC i„t.r,.t, the so.rd-. r . ^ l . t t o h . . t . :. th.t 

th. Bo.t. . U l p e „ o ™ . h.l.„ci„, t . . t Which i t . . i , h , -th. pot.„ti.l 

b.«efit. to t h . .ppXio.ht. .„a th. p„.iio .,.i„.t t h . pote„ti.l h.™ to the 

Indeed, shippers in the Kansas City area who ha^o 

opposing divestiture proposals in t h i t oroc-L u ^ statement, 

oppc-sition to those other d i v e s t i t u r ^ p r J ^ s r i f " ' T '"^'^^^ ^̂ '̂̂  

- a s (Statement -om T e r l l ^ l ^ ^ ^ ^ ^ r l ^ ^ - ^ c i ; / - - ^ ^ ^ ^ 

See Finance Docket No. 32549 R>ir-i ; 

Ite Atchison, Too«k. .n.^ V. . . . u"" ..J^ ' ."^ '=°rv- .M 
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p u b l i c . " 49 C.F.R. $ 1180.1(c). I t was recognized by the ICC i n BN-Santa 

Fe'' t h a t harm t o the public i n t e r e s t i s "usually (though not i n v a r i a b l y ) -

shown by a reduction of competition i n a market affected by the proposed 

merger. BN/Santa Fe, s l i p op. at 93.'' In a d d i t i o n , " ( t j h e p o l i c i e s embodied 

i n tne a n t i t r u s t laws provide guidance on public i n t e r e s t considerations i n 

con t r o l proceedings." I d . at 52. 

In approving a r a i l consolidation, the Board, l i k e the ICC before i t , 

has broad a u t h o r i t y under 49 U.S.C. Section l i 3 4 4 ( c ) t o impose conditions to 

protect the public i n t e r e s . . The ICC's practice under c e r t a i n circumstar.-es 

was t o impose conditions i n two separate s i t u a t i o n s : (1) t o protect a 

competing c a r r i e r from the impacts of the merger at issue; and ,2) t o protect 

the p u b l i c from any anticompetitive consequences of tha t merger.'* 

W.th respect t o the l a t t e r type of condition - a "public i n t e r e s t -

condition - the prerequisites t o r imposition have never been c o d i f i e d , but 

were f i r s t stated i n UP/MP/WP There, the ICC stated t h a t i t would impose 

public i n t e r e s t conditions on a r a i l r o a d consolidation proposal wnen i t found 

t h a t the consolidation may produce e f f e c t s harmful t o 
the public i n t e r e s t (such as an anticompetitive 

'* The f u l l c i t a t i o n i s ir. footnote 13. 

Ae w i l l be discussed l a t e r , the ICC acted i n merger proceedings not 
only t o prevent harm t o the public i n t e r e s t from a "reduction" i n 
post-merger competition per se, but also t o prevent the public 
i n t e r e s t from being harmed by Applicants' a b i l i t y t o impede p o t e n t i a l 
f u t u r e competition. Thus, the harmful e f f e c t s of a merger are not 
determined solely by t r a d i t i o n a l market share analysis. I t i s 
important t o note that the iCC never stated that "harm t o the public 
i n t e r e s t " can only be demonstrated by evidence that there w i l l be a 
reduction i n e x i s t i n g competition. 

UP/MP/WP, 366 I.C.C. at 562; see also Chicago. Mnwa,.koe. St. Paul g 
P a c i f i c Railroad Co. — keoroanization — Ac q u i s i t i o n hy Grand Trunk 
eoTE^, 2 I.C.C.2d 16i, 263 (1984) (hereinafter "Soo/Milwaukee") 
( C i t i n g Ravlroad Con^-olication ProcPrinrog, 363 I.C.C. 784, 788-89 
(1981)). 
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i 

r̂r̂ it̂ r-To'̂ i-iv--"—— 
conditions w i l l produce public L ^ ""̂ ^ 
reduction or elimination of the 

outweighing their harm to the merg!r. ''""^ 

PP/MP/WP, 366 I.C.C. at 565. 

1. There i s No Pubiic Benefit to the 

pS'or^w."^"''"""^ Retention of Any 
£art.of SSW'S Karpas Citv-«. T - j - ^ 

STRICT has spent countless hours m this proceeding searching for one 

Single public benefit to the Applicants' continued retention of any part of 

the SSW Kansas City-st. Louii ina »nH 
wux^ -ine, and has yet to find it- r.. / - to ring i t . i t simply cannot 

Win ̂  ,„„i„, ^̂ ^̂ ^ .„tho.i„tio„ Which i„c:„.., 
th. . i , h t to „t.i„ p.....,i.„ 

un.. Thi. i . pi.i„ .„ „ „ ^ „ „ ^ ^ „ 

.orth fo. „t.i„i„, the .„a . . ^ „ t . Of the SSW Kan... c i t . - s t . .oui. ii„e 

. t . t . . h.„i„^efo.., »ppii..„„ 

..nctiCh-.i....„t Hi,U U „ . ..^„t . t t h . » . t . „ Of th. ssw K.„... 

- t . - S t . . o . i . ii„. Oh t h . th.t t h . . „.„t to .t.iih.„.. th. . e ^ , t for 

•n indefinite p,.io. of t i „ i„ -.h., „ „ , . ,,,,, ^^^^ ̂ ^^^ 

Kansas City. OP/SP-2-IO at 299-3ro T„ 
J' u. In i t s coomenta «!Ti>Tf~f 

««ne-nts STRICT unequivocally 

^»o„.t„t.a th.t t.h..e i , no ...a in the fot....,hi. f„t„e fo, . „p t h i . 

~ ^ n ii„.. ^ 3.,c-e . t s . . . .ppii..„t.. „ „ , ^ ^ „ ^^^^ 

" P . . . i . . . . h . o i . t . i . no .„ppo,tin, ...tio„.ie fo. .ppii„„,.. „,,,„,^„^ 

• - - - ^ J - « ^ n . e . fo, . thi« ^i„ ii„. ^̂ ^̂  

In fact. Applicants' Rebut^a^ 
explanation for retaining the L^^^^^^^^^^^^^^^^ -«^-o"ts their 

y tne i^eds Junction-Pleasant H i l l line 
(continued ) 
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a contrived fabrication which cannot stand scrutiny. i t 
=̂ 1̂, . , • . ' At IS a device that 
..... to li„it f„tur. competition h,. a.,troyi„, the u t i i i t , of the , ' 
. r ^^"e in the 
hands of a potential competitor. 

Horeove,. the., i . ..,„i„,,,, ^^^^^^^^^ 

Appucnt.. „ii..„,.„, ^^^^^.^ ^^^^^^^^^^ ^^^^^^^ ^^^^ 

r.ii..n.i„, c n oni, occ„ . f t e t .h.„.on..„t o, .i.co„ti„„.„c. of .e„ic. 

.utho.it.tio„ i . , ^^^^^^^.^ ^^^^^ 

re.n.nt. of . „ii ii„. ̂  ^^^^^^ ^^^^^^ ^^^^^^ 

l i n e . t i..„. fo, „ii , „ , i „ ^ ^ li...3„„.,. 

>;nlik. th. ..,t.,„ .na Of th. ssw K.n.., c i t y - s t . I.oui. l i n . . th.,e i , 

e x i s t i h , t„ffic Oh t h . ...t,„ ena of th. i.„.. .^„„t of th.t t t . f f i o 

i . so . . . i i , howevet, e . p , . i . i i , fo, . „ „ i „ ^^^^ ^^^^^^^^^^ 

ntena to con.t^ct, th.t vhe,. i , „o „.ii, e.pi.„„i„ ^^^^^^^^^^ 

wouia , . t . i n ..Ch a lo„-ae„.it, .e^.„t of „il ii„. ,. , ^„ 

their combined system. 

"(...continued) 

l . % T p . , t ™ L ' a i , ' : : t " : 2 . i i " % = = r " " - l^ne. .,e in tnei, c.p,.i?̂  .or,irr,'.°ffi">"srs™"" 
only agree with th.t ...essr»nt buT^„!., „ " P P l i c n t . not 

, ! . aetailea de.ctiption of 3 t h " , ? " Applicant.- Rebuttal 

w c . ana the o . . l l : . : L T . T ' : : h'a? w l i r t h ^ tt°^""°"= 
-J .voia -t.n. Of • i l l i o n . Of doll.,.- i„ P*™"''", UP to 

U «ive, suhaivi.ion alone. „P/sp4", ^ U T ^ ^ ' . T ' Z T ' " Z ° : " * 
B e Applicants' Rebuttal eit-aci *-y,̂  « • <»t lo .̂ u. Moreover, 

MRRR lines - t w e r K a ^ a r c^tra^d^^J^^^^^^^^^^^^ -
place over the past 13 years See U P / 4 ^ . ? „̂ ! "̂̂ ^̂  
Statement of Dale W. Salzman at 4. """^"^-^'^' Rebuttal Verified 

STRICT rotes that this i s not the only instance n ^h• 
Which Applicants stand accuseg of unreasonablv - P-°««<iing i " 
proposed post-merge- >perations so 'nanipulating _heir 
from possibly being use?br'ther3° ' L ? " " " ' ^ ^ ° ' ^ ^ e i r lines 
KCS-33, vol. 2 at 222 (operating off ^ ! ̂ ^̂ ^̂ '̂̂  ""PP^^^*"^^- See 
Applicants' contrivld d!^ectioL? pointing out 
divestiture). directional southcentral operations defeat 
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While SP's pre-merger retention of the eastern segment in arguably 

j u s t i f i e d by SP's service to Onion E l e c t r i c at Labadie," that j u s t i f i c a t i o n 

disappears post-merger since then Onion E l e c t r i c w i l l be served exclusively 

over MPRR track.* Applicants aro thus l e f t with arguing, { 

}, that they 

intend to retain in service a 50-nile r a i l line over which { > linehaul 

carloads per mile moved in 1994 after subtracting the Onion E l e c t r i c t r a f f i c . 

I t i s thus clear that the only benefit to Applicants of retaining either 

end-segment of t.he SSW line i s to suppress potential competition in the .Cansas 

City-St. Louis corridor. By signaling a scheme to withdraw the Leeds 

Junction-Pleasant H i l l line segment from the scope of the proposed .SSW 

abandonment while at t.he same time f a i l i n g to provide any sign that any 

operations over the segment w i l l be conducted post-merger. Applicants are 

plainly trying to prevent the line from being used for single-line r a i l 

service to connect rhe Kansas City area with points east. Similarly, 

Applica.its' present position with resi«ct to what, post-merger, w i l l be a 

ligh t l y used branch lin e at the eastern end of the SSW line can also only be 

j u s t i f i e d in light of such a plan. 

Applicants' position with respect to the SSW Kansas ::ity-St. Louis line 

i s thus anticompetitive on i t s face and provides ample reason for the Board to 

condition granting the Application on divestiture of that l i n e , provided a 

Willing buyer i s found. When, as here, the only benefits to the Applicants 

that w i l l result from one aspect of a merger proposal are private benefits 

which at the same time constitute serious public harm, the Board should use 

As can be seen from Exhibit 6 to STRC-8. 

^ See STnc-8 at •*0-31. 
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the discretion with which i t has been entrusted to condition the transaction 

under review from having such an effect. 

I I . Applicants' Post-Merger Plans Have 
the Potential to Cause Serious 
Competitive Harm in the Important 
Kansas Citv-St. T.nuis Rail corridor 

The Applicants' plans to retain the end segment.- of the SSW Kansas City-

St. Louis lin e are t o t a l l y unjustified by any re«.ultant public benef.lts. 

Moreover, such retention also has the potential to cause serious public harm 

becauae of the proposed merger's p a r a l l e l effects in tha Kansas City-3t. Louis 

market. such effects are an indication that the merger may be 

anticompetitive, at least in that market. See 43 C.F.R. s 1180.1(c)(2;(i) 

("If two carriers serving the same market consolidate, the result would be the 

elimination of the competition between the two"). Beause of the importance 

of both Kansas City and St. Louis as busy r a i l gateways, the Board should not 

ignore any adverse competitive effects in the Kansas City-St. Louis r a i l 

corridor. 

1} ''^^ ^̂ """ŷ  especially vigilant with respect to r a i l competition 

K between the Kansas City, St. Louis, and C.Hicago markets. In UP/c&NW. the ICC 

m recognized that the merger of two potential competitors could be "probiamatic" 

with respect to the St. Louis-Chicago and Kansas City-Chicago corridors, but 

i t s concerns were allayed by the fact that, post-merger, there s t i l l would be 

six r a i l c arriers serving the St. Louis-Chicago corridor and six serving the 

Kansas City-Chicago corridor. OP/C&NW. s l i p . op. at 70.'-' 

.21 

18 Clear in the case of those three gateways '.hat the "relevant 
market" f, purposes of competitive analysis i s freight r a i l 
transportation. \ , i i e Chic.igo, Kansas City and St. Louis are a l l 
close enough to each other for truck service to be used between those 
points, the ICC, in analyzing competition in OP/C&NW batween those 
three points, focused just on intramodal r a i l competition. That i s 

(continued...) 
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In c o n t r a s t , i f approved by the Board, the UP-SP merger would reduce the 

number of r a i l c a r r i e r s serving the Kansas City-Chicago and Kansas City-St. 

Louis c o r r i d o r s t o only four i n each of those important c o r r i d o r s . The merger 

proposal thus raises a red f l a g as fa r as competitive eff^.cts are concerned tn 

those c o r r i d o r s , according to a u t h o r i t a t i v e testimony presented i n t h i s 

proceeding.= 

T h i . i s e s p e c i a l l y t r u e f o r t h t Kansas City-St. Louis r a i l c o r r i d o r . As 

the STRICT comments showed, and figure^, previously c i t e d hecein demonstrate, 

the merger of UP and SP could r e s u l t i n the Applicants' r a i l ..arket share 

between thoae two points exceeding { } percent. See STRC-8 at 39-40.= 

coupled w i t h the handicaps the Applicants' competitors i n the c o r r i d o r face, 

see STRC-8 at 38-40, there i a a very r e a l p o s s i b i l i t y t h a t the proposed merger 

" ' ( . . . continued) 
consistent w i t h the ICC's approach i n d e f i n i n g the parameters of a 
relevant market t o take i n t o account "commercial r e a l i t i * . 8 - See 
S ^ . SOO/Milwaukee, 2 I.C.C. 2d at 222. The commercial r e a l i t y 
respect t o Kansas C i t y , Chicago and St. Louis i s t h a t those points are 
the preeminent r a i l gateways, and thus any proposal which would r e s u l t 
i n an appreciable diminution i n r a i l competition i n those mari.ets 
merits s t r i c t s c r u t i n y . 

See NITL-10, V e r i f i e d Statement ot Willia... G Shepherd at 17 (each 
reduction below f i v e i n the number of competitors holds out the 
p o t e n t i a l f o r a s i g n i f i c a n t loss of competition). That reduction may 
not be a c o c e r n i n the Kansas City-Chicago c o r r i d o r , because BN/Santa 
re W i l l continue t o own the best routes between those two points, and 
the Soo Line Railroad Company route between Kansas City and Chicago 
W i l l continue t o be much nore d i r e c t than any of the routes t h a t w i l l 
be ovned po8t-merc,er by the Applicants. 

Applicants' Rebuttal does not argue with t h i s f i g u r e , - t instead 
attempts t.o muddy tho waters by s t a t i n g that "SP handles a mere 2% of 
the t o t a l buai.iess moving between Kansas City and St. Louis and ooints 
j a s t . " UP/SP-230 at 299 (emphasis added,. That i s not su r p r r ^ i n g 
because SP-8 rast-west Missouri route goes no f a r t h e r east than the 
St. LOUIS area; i t i s hardly relevant, however, t o the clear reduction 
i n r a n competition between Kansas City and St. Louis t h a t w i l l occur 
as a r e s u l t of the merger. 
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w i l l lead to a significant reduction in competition in the Kansas City-St. 

Louis r a i l market. 

Moreover, Applicants' plans to retain the end segments ot the ssw Kansas 

City-St. Louis li n e have the potential for additional harmful effect, in t h . 

corridor. I f the Application i s approved without the conditions requested by 

STRICT, not only w i l l the Applicants consolidate their present operation-, in 

the Kansas City-St. Louis corridor, but t.'̂ ey w i l l also be able to ensure that 

the sew l i n e in the corridor can never be used on a single-line basis by a 

competitor to connect those important r a i l gateways. 

While the line has not been used in such a fashion in a number of years, 

at present there s t i l l i s the potential for one carrier to do so. Although 

disgracefully neglected, the line has not been formally abandoned. I f the 

Application i s approved without the requested conditions, however, and the 

Applicants implement their "plans" for the line, the probability of the line 

ever being used for service over i t s entire length drops dramatica.lly. 

That i s because Applicants, wtth their own MPRR lines between Kansas 

City and St. Louis, w i l l r e s i s t entering into any arrangeme:,t which would 

permit .-nother c a r r i e r to provide u.-restricted aingle-line and j o i n t - l i n e 

service of a l l kinds over the SSW line between and through the Kans-a c i t y and 

St. Louis gateways. Given the clear probability of such a scenario, the Board 

i s obligated to seriously consider i t in deciding whether to grant 

unconditioned merger authority to the Applicants with respect to their Kansas 

City-St. Louis r a i l operationa. See Union Pacific Corn.. Union P a r i f i r 

R»Uroad Co. and M i s s c r i Pari f i r Railroad Cn.-rf.n^...i .^^^^^^.^^^^^ 

n l ^ n " "° ^" authority than Applicants' trackage rightr. 
partner BN/Santa Fe trumoets th- competitive importance of a r a i l 

a J / s ^ ^ L c " ^ ^° "^''^ ^ ''^^^^ '̂̂ Ŷ ^'^ St. Louis. See 
BN/SF-54, Second Verified Statement of Neal D. Owen at 16. 
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M n ^ ^ M . ^ , 4 i.c.C.2d .09, 43. ,1988) (.erious competitive problem, 

presented by p a r a l l e l r a i l mergers requires t h a t post-merger competitive 

environment be c a r e f u l l y examined,, ^ . t i t i ^ ^ ^ ^ ^ ^ ^ ^ 

Railway Labor Fvecutives As.oriation 883 F.2d 1079 (D.C. Cir. 1989). 

The very prospect of the p o t e n t i a l f o r suppression of competition i n the 

Kansas City-St. Louis r a i l c o r r i d o r led the ICC i n Tucumcari t o d i r e c t l y 

addre., the issue of whether the c a r r i e r that own. the MPRR r a i l l i n e s between 

Kansas City and St. Louis should also be permitted under the p o l i c i e s of the 

a n t i t r u s t laws t o take possession of what i s now the ssw l i n e . m 

circumstances s t r i k i n g l y s i m i l a r to those presented by the Ap p l i c a t i o n , the 

ICC emphatically denied such an ac g u i c i t i o n as not only contrary t o the public 

i n t e r e s t , but possibly as being an ou t r i g h t v i o l a t i o n of the a n t i t r u s t laws. 

See Tucumcari, 363 I.C.C. at 404-07. 

MPRR, which i s now a part of the UP r a i l system but at that time was 

s t i l l an independent r a i l c a r r i e r , f i l e d competing a p p l i c a t i o n i n Tucumcari 

t o purchase the Ro .-k Island's Kansaa City-St. Louis l i n a . That MPRR had no 

v a l i d n.ed f o r a t h i r d l i n e between Kansas City and St. Louis q u i c k l y became 

clear from the content of i t s competing a p p l i c a t i o n , i d . at 405-06.^ 

The ICC wasted l i t t l . . time disposing of MPRR's a p p l i c a t i o n as a 

b l a t a n t l y anticompetitive . a c t i c , holding that the MPRR competing a p p l i c a t i o n 

had been "submitted p r i n c i p a l l y f o r anticompetitive reasons" and thus could 

not be granted I d . at 407. The ICC was clear regarding the anticompetitive 

. e \ \ e e r K a \ ^ ^ ' ? ? t V nT^^^^ ^ o " r : T i d T o t " ' ' ^ ^ ̂ ^ ^ ^ 
such an ap p l i c a t i o n ^ indeed^ t ^ t ^ I s ^ t ^rUry^raso^^^PR^^ f l ^ 
a p p l i c a t i o n . MPRR admitted that approval of i t s aopTicTtYon instead 

u £ : o : i ? ^ ^ ^ ™ ^ ^ v - i 
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nature of MPRR. application. The icc explained that i t could not lawfully 

permit the acquisition of a parallel line when that line could otherwise be 

used in competition against ...e carrier applying to purchase the line. Th. 

ICC went .o f « a. to imply that MPRR's designs on the Rock Island line were 

Violative Of the antitrust laws, stating that in light of "the competitive 

consideration. .nunciat«l in Section 7 of the Clayton Act," 15 u.s.c. s 18, 

-[t)he anticompetitive effects resulting from the acquisition of a bankrupt 

carrier's p a r a l l e l l i n e for the purpose of eliminating competition are 

contrary to public policy." Tucumcar.. 363 I.C.C. at 407. 

There are substantial grounds for the Board to simply rely on the ICC's 

previous findings, and hold that i t would be just a. anticompetitive for UP, 

Which now controls the MPRR lmes, to be permitted to acquire the SSW Kansas 

City-St. Louis line as i t would hav. been to permit MPRR to have done so. 

Most i f not a l l Of the facts remain the same. The MPRR lines remain the 

preferred lines of shippers in the Kansas City-St. Louis corridor, yet UP has 

applied to acquire the SSW line in the corridor ae well, with an almost 

Identical j u s t i f i c a t i o n to the one unsuccessfully presented to t h . ICC by 

MPRR. S ^ STRC-8 at 4.. i t i s thus clear that the Application in this 

proceeding i s designed to .• ccomplish w.hat MPRR's competing application in 

Tusumcari wa. unsuccessful in doing, which i s to prevent any other party f r o . 

acquiring the entire former Rock Island Kansas City-St. Louis li n e and thu. 

suppress potential competition in that important r . i l corridor. The ICC saw 

through MPRR'S application for the anticompetitive t a c t i c that i t was; t h. 

Board shoul^. Hr .me with respect to the merger application in this case. 

indeed, because MPRR i s one of the carriers seeking merger authorization 

in this proceeding, there i s a vex-y sound basis for the Board to simply hold 

that, under the doctrines of res judicata and co l l a t e r a l estoppel, t h. 
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-=̂ ,n ^̂^̂^̂.̂^̂  ̂ ^̂^̂^ J - lin. 

^aSiiSSari denying MPRR', decision i n 
MPRR 3 competing application i n th a t proceeding ro do 

Applicants merger authorization 

- "=P.ct t o that s s . l i n . . . . i a n u l U f y t h . i c c . . t , o n , .tat..„t. . 

— . " . » . i n , t h . i..fui„„. 

acqxiiaition. *" 

, . l . t e a a o c t t i n . . Of ,e. ,„aic.t. .na c o U . t . , . i e . t o . ^ i . „ 

unquestionably applicable ^r^ -
ic«,le t o „ .ah,i„i.t,ative p,cc.,ain„ i n c l u d i n , t h i . on.. 

n ^ x p L i h i n , t h . a o c t t i n . . . t h . sup,e,e cou,t h.. . t . t . a - t h a t . i o . i n , 

- t i , . n t ae..,y.. no , _ c h a f t . , a a , f . . t . . i , , y 

on .„ i„„ i,.„,.., ^^^^^^^^^ 

t o , . i . . . . , ^ „ , i „ , ^^^^^^^^^ ^^^^ ^ ̂ ^^^^ 

•n .d.i„i.t,.tiy. a,.„cy. ^ a « . . . . « . ^ y , , , , ^ , , . , ^ ^ , . ^ ^ „ „ ^ 

Solimino 501 n s ^nA i i i ^ _ ~ 
Ul U.S. 104, 111 s. c t . 2166, 2169 M991, 

^it>y (1991). As the ICC recognized, 

i . > c t i n , i n a . u d i c i . l c.pacity .na ,..oi„.. a i . p . t . a i . . u . . of f . c t p,op.,iy 

- o ^ . i . that t h . p . , t i e . h.d an .debate oppo,tu„ity t o l i t i , . t e . . ^ 

3 i e C d 

" B.C.U.. t h . .cc d.fi„itiyely d.cid.d i„ 

" - co„t,ollea hy the .... p.,ty t h . t c o n t , o l . t h . t . 

" U i . i i n e . , t h . Bca,d .houla not .v.n coh.ide, Applicant.. • 

«ypi-icants i m p l i c i t request 

that the ICC'S decision on t h i s issue be overturned 
oe overtimed m t h i s proceeding. 

Res judicata i s c l e a r l y applicable i n ^h• 
MPRR . . PPi-able i n t h i s instance, because applicant 
MPRR had ample opportunity m the l u c u m c ^ proceeding t o 

proceeding t o convince the icc 
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couqrrroua t̂ ôm narua r p a r aprrrpX . u r p . 

bo..,pi.- -tarpa c.ttr.t. .POPTO P . — ° ' 

, o . n b b t . . . co„b,P.PTOU TP . „ P K . P TP . T T T 0= . C . n , PP-P" - P . " 

„ . iCC coPt.=PTX t e c o a P r - . . , T„ i r a f M P P « T . • P ' T , C P P T . P P " P P . 

, p . , PP . v b h u C P P . « . . T P . . , . P . . T P a . P . - PO . n - P . . . — 

. . . . , p . t P o . . t . p . T . T P . . . T , . P C . . . t o . P P . . P ^ C P P " o . P P . , - T T O . P T O P -

. . . C P pxb. o. c o p „ p r o P PP.P T . P .TPa t . a n . . P . d P^ 3 X « I C . . ~ P - . P - TP PPT. 

, „ . „ , n t . p . , ~ b T P a P . . . P P P - P . onP o. P P . " - . . P « T . . ^ . - . . P " T - P . . 

A - „ T e ca acr ro anbbteaa cooioerr<^rou 
,o aa CO btsAeur cpa abbr caura t t o . r e r u a apye ro acr 

. T o .ue t . a n c o u , b « r r r o . a ' ccuqrrroueq r r . courtoT .bbtCAar 
aitwaqX a umnpGi; ot ocpet t a i j 

.^^f^t c CT- ojatitsc ru MprcP rP«^® 

IU ocpet Motqa' r,J6 i c c 

re j a r ^q- Tee Tq" 30' 
, „ „ C P . P . » - P T . P cOPq„TOP P . . T a P . O PO . - T T O f P — ' 
b o . . t . ^ ™ - . T T - op. , p IP .o oo .pa . P P . . C C P . , . O P « ^ - T ' T . . 

0 0 „ q , P , 0 P o . . . . POPPtO, O. OP P P . - . » T P . P T O U O. PP.P - o 

b t e . , P P co^bePTPT^. " „ b . . P . - . T P a r . - T T P . . - " T C - TP - I , 

i c c P .Tq PP.P P . O " " . . P O oon,q boP.PPT.TTX P . n.eq P ^ ^ -

. a t e e ^ P P . PO . . T P oPp.t c t t . t . oPPO Pp. c . . . ^ . o c . P . , o .PP P 

„ . p . ,o,pp Pt,c. .ate^pp. . P P P...OP PO 300 ^ j ; ; ; — 

p. „ .P .PPT. . .ot . PO .. .POT.. — — PP.P. 
ru6 ctauaacrrou Momq ptoaqeu cpe c r t c n 

tonuq cpac CP6 



- 32 

. uaa tjeeu qradtacetnTTX ueaiecceq pX 
^i i f l TocaT aetATce rp^C P'̂  

^b.oATua Toca. , . «vri6 ar cpe a«« ^T-* 
t o t auocps. =«"r-- =o ca^e cpe brae. o. aSM P. > 

auq trapca T'-' CP« ^^^^^^ ' tacTirfr** » q iaTauq.3 
. . X ^o:: a ue« c a t t r s t ro ancceeq co CP* I 

obbotcnurcX .ox. cteacrou ot cpa 
. p „ P P . t . d P . . P « .oPqTPTOP. . P . O . . T a P « PO . ^ = » h „ . P 

, p . . - n . . . . T p a , . . r T P . popp. P . P - P 

_ .̂rr-x «uv' ?C' ronra *-H^ »^'.J 

..̂ r-v sr- ronra True pnc «r7I 
rue vausaa crfX-2C ro". J-

. . a p U T C P P n . . .OP PP. - ^ 

^ „ , . c o t t „ o t PP.P T . 

e i t e c c E - ya 3caceq' ^P* °^ , p , . . p , t » . n . . . . . C P 

. . ^ e . p . q COPPTPTOP. - T T . - T . - P 

„„p t..b.cp PO PP. HO,P,,. "POPP "'"O'PO 

,p„. .,P....,»a PPO e o . . , , . .TP.P ' ~ 

„,„.hOtP,P.OP . . P . P . TP PP. T».0«,PP . P . . . CTP. .P ^ ^^^^ 

. r . cuac s'te uaufltni fo eye bnprrc rucateac ru 
r s e n r c TU e t ^ s c c a cpac ^ts b j g r u i X 

_» /-TrX_9C- ronra jTue '^rTl " J • 

. e r a s , b iaua . r . P '̂ '̂̂  ^ ' " " ^ 
. a s . o c s , CO ayo^rua c p . . ^ P - ybbTrcauca . boar 
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BY y.R. £UL1-:VAN: 

C. Oy.ay. 

A. (Mr. Ongerz.h) ' w i l l c o n f i r m rhar. t h e r ? 

IS n o t h i n g on the map eas. c f F. K i l l t o 

Owensv'ille . 

0. <zy We can c-jm now, y .r . Kinc, : e e l 
r e e co jump i n here, r u t 1 t h i n K- your t e s t i m o n y 

y e s t e r d a y v.-as t h a t . Cngerrh - . - i r e s p o n s i b l e f o r 

abandonments under the o p e r a t i n c p l a n , i s t h a t 

;hi;:k I s a i d h e was 

c c r r r ^ r t ? 

A. (Mr. .-.:.:c) ; 

i n v o l v e d w i t h i t . 

Q.- Okav. 

A. (Mr. Kin?) Whereas, I was n o t . 

C. O.kay. What was, Mr. Ongerth, what was 

-.he e x t e n t c f your ..nvolvement i n d e c i d i n g , I w i l l 

: u 3t s^y under the area o f ahdr.donments ? 

A. (Mr. Ongerth) F i r s t , t he l i n e 

r a t ^ o n a l ^ - r a t - c n group a t So u t h e r n P a c i f i c i s under 

my d i r e c t j u r i s d i c t i o n . 

0- Yes. 

A. (Mr. Ongerth) .-eport d i r ^ . c t l y t c me. 

Anc I a.T. c o r p o r a t e v : i e p r e s i d e n t t h a t has o v e r c i l l 

r espon - b i l i t y t e r l i n e r a t ^ e r a 1 i z a t . o n a t S.P. 

-6 d f c c i s i c n s r - l a t i v e -o which ^ ^ c; _ J. O _ 

ALLrRSO.N REPORrCSG CO.MPA.NT. INC. 
C J 2 i : 3 S : - - - « ^ 'SCO. FOR L£»C 

n 1 1 - : h 3 T . . r j . w F^OOR WASMINGTHN : c . . ' .05 
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A I'.yr. Once*--'-' 

- - -•-=v = n t s t u o i e d t h a t 
^ p a r t . Post- •̂̂ c:fs>- -•-'<-

...e.^e., G ..ct T.y c e c i s i o n . I don't 
3 know what my r o l e w i l l oe post-meroer. 

Q• U n d e r s t o o d . 

Mr. King, do you knew a n y t h i n g abouc t h i s 

s u 0 - e > 

w111 he 
A. : v r . King} What h_£ .-cl 

f L a u g h c e r . ) 

BY MR. SULLIVAN: 

Q. No, : mean the f u t u r e c f th^^ Pr,.--. = ."!.ocK I s l a n d 
L i n e . 

A. (Mr. .King) No, I d c n ' t . 

Q. Would Mr. Rebensdorf know about t h a t ? 

A. (Mr. King) He c c u l d . I don't know, 

C As vo - can see, Mr. Ongerth, t h e r e wer< 

:wo recommendations made m t n a t l a s t p a r a g r a p h 

-nc-- S.P. L a c k l a n d y a r d . :cu s t s r ^ ^ r rv=.-

abandonment recommendation r e g a r d i n g t h e l i n e west 

c f A i r p a r k was r e j e c t e d . 

Whac about the o t h e r recommendation t h a t 

A i r p a r k , w h i c h I b e l i e v , 
• e oan ̂ ^ — ^ . . i . . l C . * * ^ CT U ^ J> 

^~ - i-o.-." .̂ anc e a s t , \'cu c»-r...--; ^ . ^ .i _„ 
— a . , c l t e r n a t i v e 

o p e r a t o r f o r t"-a- ŵ -- . • - . 
«.fc_c you ir:vc_vec m t h a t 

reccm.Ti en d a t i o n ? 
A. (Mr. Ongerth) No, was not i n v o l v e d i n 

AT DERSO.X REPORTING CO.MP.\.\V. ESC. 
':.C2:2SS-216C {SOO ?Cfi tE'C 

; n 1 --tn ST.. K w . 4th FLOOR / WASH.NGTON' c.c. -ocos 



•-- -..ct S £ C t 1 C 

I know c f .-.o - c; • 
^ - s ^ - s s i c n 

€09 

on 

= s .1 o r; 

m e 

s t h a t i n v o l v e 

-e o r r e g i o n a l Cc 
p l a c e 

Q. I t a k e I t , Mr. K- -
*̂  • •* 

- n c a h • • 
•C.". CISC u s s i e r 

^ - (M.-. .vine'. 

HEMMER 

•**~ i- = -- 0c ar~p>-

. uwn ^ Know 

S i t h e r ? 

No, I d o n ' t 

Ac t h i s pc 

a n y t h i n ~ " 

- y o u b e t t e r ' 

^ija u g . i ^ c r - ^ ) 

MH. .KING: 

was c: c i n e . 
" ^ - i j - . w t n a t was where h<= 

- was •=£ g o i n g t o b e c f f e n d e d 
^R- SULLIV 

( Pause. ) 

c . 
AN: A se c o n d 

SULLIVAN: 

0- Mr - • " ? e r t h g c m g back 
w n a 

s t a r t e d t o d i s c u s : 

':e::6rmina 
" o_ =-bandonm.er - c 

- Cn w = £ t = 

c f Wn£- c • 

=^ o p p o s e d t o 

£ case 

It 

S t r a t e g i c t 

h i g h e r l e v e 

"cu1d be 

.1 O U - ' • 

— wou_d 
have * >- c - „ 

s. oeen made *- - * c WW rr. ̂ ' 

'•- • Oncert"'-' 

i K e 

- ~ t team l e v e l ? 

" - ~ - s a u o h - r. ̂  ̂  

= s = : - s i o n , and 
-..<=._ was 

w e = •- -

.ALDERSO.N REPORTING CO.N,P.̂V, 
INC. 
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counsel for governmental agencies appearin.:' on the restricted service l i s t 

established pursuant to paragraph 9 of the Discovery Guidelines served 

December 7, 1995, i - t h i s proceeding were provided an unredacted copy 

containing material designated in the proceeding as "Coi'ifidential" or "Highly 

Confidential." 

WillAm P. JackfdDn, J r . 
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Mr. Vernon A. Williams 
Secratary 
Surface Transpo].*tation Board 
12th & Constitution Ave., N.W. 
Wfchington, DC 20423 

Re: Union P a c i f i c Corp., Union Pacific 
Railroad Co., and Kiasouri Pacific 
Railroad Co.—Control %nd Merger— 
Scuthern P a c i f i c R a i l Corp., 
Southern P a c i f i c Transportation Co., 
St. Louis Southwestern Railway Co., 
SPCSL Corp. and The Denver and Rio 
Grande Western Railroad Co. 

Finance Docket No. 32760 

Dear Mr. Williams: 

Enclosed for f i l i n g in the referenced proceeding i s the Brief of Save the 
Rock Island Coamittee, Inc. (STRC-12). Ths original and 20 copies of STRC-12 
are being f i l e d under seal because they contain material dtsignateo »• 
"Confidential" anci "Highly Confidential" by the Applicants :.n the proceeding. 
An additional 20 copies of STRC-12 redacted for f i l i n g on the public record ar^ 
also enclosed. Also enclosed are two 3.5-inch disks, one containing the 
redacted version of the text of STRC-12 and the other containing the 
confidential version of the t.Mct of STRC-12, each in WordPerfect 5.1 format. 

The confidential version of STRC-12 i s being served only upon s"'-h 
parties of record that appear as outside counsel or counsel for governmental 
agencies on the restricted service l i s t established pursuant to the discovery 
guidelines served December 7, 1995, in this proceeding. A l l other parties of 
record have been served with the version of STRC-12 that i s being .^iled on the 
public record. 

Please acknowledge the receipt and f i l i n g of STRC-12 by receipt stamping 
the copy of this l e t t e r , the extra copy of the confidential version of STRC-12, 
and the extra copy of the redacted version of STRC-12 enclosed for that purpose 
and returning them to me in the enclosed self-addressed, postage prepaid 
envelope. 

Very truly i r s . 

William F. Jackson, J r . 

WVJ/jmb 

Enclosures 
cc; Mr. Bruce Hanson 

Mr. Jack Wright 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOLTU PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER 

SOUTHERN PACIFIC RAIL CORPORATIO'̂ ' SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST LOrjIS SOUTHWESTERN RAILWAY 

COMP.ANY, SPCSL con? 3 THE DENVER AND 
R O GRANDE WESTERN RAILROAD COMPANY 

STATE . ^XAS' 3RIEF IN OPPOSITION OF MERGER 

I . STATEMENT OF FACTS 

On Ncvember 30, 1995, the Union Padfic Corporation, the Union Pacific Railroad 

Company, and the Missouri Pacific Railroad Company (collectively "UP") and the SouUiem Pacific 

Rail Corporation and its subsidiaries (collectively "SF') have requested approval of their 

consolidation, which, if approved w aid create the largest railway system in the country, 

serving 25 states, Mexico and Canada. Of ;.;e 31,000 joined miles in the proposed merged 

system, appror'ma»ely 7,000 (c - 22 percent) are in Texas, extendinf ii. o almost every comer 

ofthe state. The Applicants have -equested the Surface Transpo. tation Board ("The Board") 

approve their merger along with the terms of a settlement agreement reached with Burlington 

Northem Railroad Com^rny and The Atchison, Topeka and Santa Fe Railway Company 

("BNSF") which currently operates the largest rail network of all Class ' -ailroads The 

proposed settlement agreeme.it would grant BNSF trackage (ignts of approximately 3,500 

miles over the UP/SP system, while divesting only 335 miles '.o BNSF One-third ofthe 
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proposed trackage nghts to BNSF are in Texas Applicants have also requested that the 

Board approve the merger conditioned on a settlement agreement between themselves and 

the Chemical Manufacturers Association, dated .April 18, 1996, which provides some 

additional trackage rights to BNSF and provides more detail for the BNSF settlement 

agreement Earlier agreements between BNSF and UP and between BNSF and SP provided 

for exchange of substantial trackage rights between the potential ducpolists.' 

More than 300 entities or individuals art particc of record in this proceeding and 

approximately 130 filed comments. Most comments ha\e expressed concems about the 

proposed transaction, while many have indicated unequivocal opposition. 

n. SUMMARY OF T HE STATE OF TEXAS' POSITION 

There is no dispute that the Board's ultimate mandate is to determine if the proposed 

transaction is witiun the public interest. However, opinions diverge in defining and weighing 

the d.nermining factors. 

Analvsis of this mer̂ ,"- convinces the State of Texas the most crucial factor to define 

and weigh is "whether the proposed transaction would liave an adverse effect on competition 

among rail carriers in the affected ret̂ '-n." 49 U.S.C.A. §11344(bXl)(F>. The railroad industry 

is already highly concentrated Applicants propose the Board approve the merger and create a 

duopoly in two-thirds of the U.S. and in virtually the entire state of Texas. The history of the 

' In August. 1995 the Interstate Commerce Commission ("ICC"; approved the PNSF merger and as part of 
that proceeding, ths BNSF and the Applicants entered into sett ement agTeements whereby BNSF granted 
trackage nghts to UP and SP which touled approximately 4.000 miles of track. See Burlington Northern 
Inc anu Burlington Northern Railroad Company—Control and Merger-Santa Fe Pacific Corporation and 
the Atchison. Topeka and Santa Fe Railway Company. Finance Docket No. 32549 (I C.C. Decision No. 38, 
served Aug 23, 1995) at Appendix B Settlement Agreements, p. 121. CBNSF"). 
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railroad industry, economic theory, antitrust policy, shippers' experience, and case law all buttress 

the presumption that market concentration creates an environment conducive to the use and abuse 

of market power by the tN̂  p remaining players The potential for such unfettered exercise of 

market power is anathema to fi'ee enterprise, is the bedrock of antitrust concems and cannot be in the 

public inter jst. Therefore, the State of Texas believes the Board shoald deny the application to merge 

in. ANTICOMPETmVE EFFECTS 

A. MARKET CONCENTRATION AND THE CREATION OF MARKET POWER 

By confining competitive harm assessment to specific points. Applicants have 

attempted to minimize the pru^osed transaction's potential anticompetitive effects, thereby 

minimizing the weight such effects will bear in the Boa.'d's c'ecision. UPSP claim that, unlike 

prior merger applicants, they have addressed all anticompettive effects head-on by devising 

the settlement agreement with BNSF However. Applicants :gno;e the fact that this 

proposed transaction—at best—creates a uuop. listic rail system in Texas while either building 

or entrenching a duopoly in the remaining westtm United States "̂ hey refer to precedent 

and policy, failing to even acknowledge, nuch less address, the fact that no other requested 

or approved consolidation has created this level of markei concentration over such a large 

geographic area. 

The Board cannot accurately determine the proposed transaction's adverse eflfects on 

competition by myopic assessment of specific points and individual shippers. An assessment of 

this proposed merger's immense potential for anticoirpetitive ham nxjuires t'le Board to take a 
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more global approach-one that integrates economic theories and antitmst principles in analyzing 

the expected public effects of increased nuaket concentration. 

Both the National Association of Attomeys General Horizontal Merger Guidelines and the 

Depanment of Justice and Federal Trade Commission Horizontal Merger Guidelines encapsulate 

these theories and principles Such principles include the " presumption that an increase in 

market concentration increases the likelihood anu degree to which competition in the industry is 

adversely aflfected" and that the increase in concentr̂ rtion which results from horizontal mergers 

"can allow firms to attain market power or monopoly power, raise prices to consumers above 

competitive levels and lessen competition In economic terms, market power is the ability of a 

fiit.- o raise or maintain prices to consumers above competitive levels and lessen competition." 

National Association of .Attorneys General Horizontd Merger Guidelines, adopted March 30, 

1993. ("NAAG Merger Guidelines"). See, also. Department of Justice and Federal Trade 

Commission Horizontal Merger Guidelines, released April 2,1992. ("DOJ Merger Guidelines"). 

Econonuc and antitrust scholars, as well as antitrust enforcers and regulators, have 

identified the perils attendant to market concentration and increased market power in the 

railroad industry.̂  Even scholars who disagree about the efficacy of transportation regulation 

agree that a major public harm is the uncontrolled market power that usually accompanies 

high market concentration. Professor Robert M. Hardaway,̂  in a 1985 anicle was extremely 

' Indeed. Dr Robert D Willig, one of Applicants' retained e.xperts observed that "The view that a reduction 
in the number of firms facilitates coordinated use of assets among the incumbent finus is a rock upon which 
much of industrial economics has beci. built. Consistent with this view is the economic theory underlying 
the IDOJ] Guidelines, that the mam evil of honzontal mergers is their potential of faciliuting oligopolistic 
cooperation leading to elevated prices and resource misallocaticn " Janusz A. Ordover and Robert D. 
Willig, The 1982 Department of Justice Guidelines: An Economic .\ssessment, Cal. L. Rev. 555 (1983). 

' Robert M Hardaway, at the time of this wnting. wasan Assoc-ate Professor at University of Denver College 
of Law with a B A fro.̂  Amherst College and a J D from New York University. 
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critical of railroad regulation However, he identified the ciiicial reason why the industry 

needs regulation, albeit limited: 

(The fact that regulation has been misapplied in the past] does not mean that 
economic regulation should not play an important role in a mixed 
economy. Since [perfectly competitive] markets rarely occur, it follows that 
equilibrium in imperfectly competitive markets can result in economically and 
socially harmful resource misallocation The textbook definition Oi an 
imperfectly competitive industry is an industry where an individual seller 
controls such a large percentage of the total marke* that it can affect the price 
of a product by restricting or expanding its own production. In such an 
oligopoly (or monopoly) the equilibrium point of supply and demand does not 
result in maximum production or efficiency because it is a.iways to the 
imperfect competitor's advantage to keep prices above marginal cost by 
restricting production With no need to cut price in order to increase quantity, 
the incremental marginal revenue ofeach ^ ditional unit produced is 'precisely 
the price received for that last unit, v.ith no loss on previous units being 
subtracted ' Therefore an oligopolistic producer 'maximizes profits by 
equating marginal revenue to marginal costs, which leads to a price that is 
above marginal cost... (he canny seller contrives a;i artificial scarcity of his 
product so as not to spoil the price he can get on the eariier premarginal units.' 
[Footnotes omitted]. 

Robert M. Hardaway, Iransportation Deregulation 19'̂ 6-1984: Turning the Tide, 14 
TRANSP L J 101, 107(1985). 

Professor Paul Dempsey, a noted iransportation expert,* expressed an opposing 

opinion about the role of rail regulation but identified, as had Professor Hardaway, that the 

effect of increased market concentration was injurious to the public 

If this trend [of increased concentration] continues unabated the resultant 
monopolies and oligopolies will be the death knell of meaningful competition, 
perhaps leading to a retum to the market problems that preceded 
regulation The public will have been ill-served by deregulation should the 
trend be an oligopoly of megacarriers. If air, rail and motor carrier 
deregulation is constmed broadly to embrace not only reform of economic 
regulation but erosion of antitrust standarr̂ s as well, then concentration most 

* Paul Stephen Dempsey is Professo"- of Law and Director of the Transportation Law Program at the 
University of Denver. He formerly served as an attoiney with the Civil Aeronautics Board and the Interstate 
Commerce Commission in Washington, D C. and has written six books and more than fif̂ - law review and 
professional journal articles. 
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surely is inevitable. With the market power engendered by increased 
coPwentration, transportation prices will rise while service declines, wealth will 
be transferred from consumers to producers [Footnotes omitted] 

Paul Stephen Dempsey, Antitrust Law and Policy in Transportation: Monopoly is the Name 
ofthe Game. 21 GA L REV 505, 589 (1987) 

The railroad industry has experienced the negative effects of excessive n:arket 

concentration. Congress established the Interstate Commerce Commission ("ICC"), this 

nation's first independent regulatory agency, in 1887 in response to rail carriers charging 

exorbitant rates in monopoly and oligopoly markets, and predatoiy rates in competitive 

markets Three years later, Cong-ess enacted the first federal antitmst statute, the Sherman 

Act, because of the intensifying concentration of inarket power in several industries, 

including railroads. In fact, one of the first cases interpreting the Sherman Act involved an 

association of railroads whose members illegally agreed to control and maintain freight rates 

to avoid rigorous competition.' In further response to increasing consolidation and market 

abuses in the rai. industry, the State of Texas established the Texas Railroad Commission in 

1891. 

Market abuse is not just of theoretical or historical imerest It is of direct concem to 

shippers, the consumers of rail service In written comments to the House of 

Representatives' Transportation and Infrastmcture Subcommittee On Railroads, the 

Chemical Manufacturers Association ("CMA") clearly articulated this concem: 

CMA supported the Staggers Rail Act of 1980 as a means to revitalize the rail 
industry fVom the severe physical and financial condition thft many railroads 
found themselves in during the 1970's This situation now lequires balanced 
improvements. The pa.st 15 years have brought about the rebirth of the 

' In United Slates v. 'rat, Kiissouri Freight .Association. I6tj L S. 290 (1897) the Supreme Court held lhat 
railroads were subject to the provisions ofthe Sherman Act 
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railroads because there remained market balance between shippers and carriers 
Unrestricted railroad market power does not serve this country's need to be 
globally competitive . Although CMA supports the on-going motor and water 
carrier deregulatory efforts, the potential foi the exercises of monopoly power 
by a railroad makes continued regulatory over<;ight of that industry essential 
However, regulation cannot be so restrictive as to hamper a railroad's ability 
to compete effectively and maximize profits on competitive traffic Regulations 
must be sufficiently vigilant, forceful, and effective to provide the constraints 
needed to protect the public from abuses of monopoly power 

Disposition of the Railroad Authority of the Interstate Commerce Commission: Hearings on 
H.R. 2539 Before the Subcomm. on Railroads of the House Comm on Transportation and 
Infrastructure. 104th Cong., 1st Sess. 42 (1995) (statement of Chemical Manufacturers 
Association).' 

Significantly, the ICC has acknowledged that gaining and exercising market power is easier in 

the present deregulated rail industry. The Commission has an'culated that deregulation requires that 

market power abuse should be weighed heavier in determining the public interest The ICC, even 

while reiterating that it was nut an antitrust tribunal, cited earlier decisions in making this poin;: 

In UP Control, we reccgiuzed that the extensive deregulation of the rail 
industry bt ought about by the Staggers Act, other recent reform legislation and 
numerous administrative actions undertaken Oy the Commission to reduce 
regulation require that the anticompetitive effects of a consolidation be 
examined even more carefully than in the past because "[t]he ability of the 
railroads to take various actions free of regulatory restraints will make it easier 
to exert or abuse market power gained as a result of a consolidation. " (Cite 
onutted) 

Santa Fe Southem Pacific Corporation-Contt .-^l—Southem Pacific Transportation 
Company. Finance Docket No. 30400 (I.C.C , decided July z4, 1986) at 13 C'SFSP"). 

The market power gained as a result of the proposed consolidation is immense The 

past deregulation, as well as specifics attendant to this proposal, increase the likelihood that 

it will be exerted by the two post-merger firms 

' Although the CMA originally filed comments opposing the proposed tiansaction. it entered into a 
settlement agreement with the Applicants on April 18, 1996. and withdrew its ofTicial opposition. The CMA 
has not agreed to support this merger. 
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B. THE PROBABLE EXERCISE OF MARKET POWER BY UPSP AND BNSF 
POST MERGER 

Market power abuse is not automatic with every market concentration increase 

However, the proposed transaction presents many factors that indicate that the merged entity 

and BNSF will exercise their incrt..oed market power to tae detriment of the public. 

1. The market concentration level wili greatly increase. The excessive 

market concentration in countless specific markets and the breadth of the duopolistic systems 

that will be created by this proposed transaction present grave concem.*,/' 

a. At best a duopoly is created. Significant debate and testimony 

have examired whether BNSF can ana wi'.l provide tme competition to UPSP in the areas 

where BNSF wi'l have overhead trackage rights (This issue is more specifically discussed 

below.) Even assuming BNSF does establish a consequential presence over the trackage 

rights routes, this does not eliminate or even acceptably reduce the potential for market 

abuse At best, BNSF's presence will establish networks of only two rail carriers throughout 

the entire western United States 

Applicants deny that this duopoly creates any problem. However, abundant testimony 

and commentary support the common sense belief that this level of high market concentration 

Cilculrtiokis of the increased market concentration, applying the Herfindahi-Hirschman Index ("HHT). 
have been done by vanous experts in this proceeding for sc\eral sptcific markets For example, the HHI 
levels for polyethylene and polypropylene pre-merger were calculates at 2.440 and 3,275. respectively 
These figures indicate "highly" concentiated markets. Post-merper, the HHI index would increa.<« for 
polyethylene to 4,075. and for polypropylene to 5.778 Such increases of 1,635 and 2,503 far exceed the 
lOO-increase employed as a benchmark for anti-competitive climates See Verified Statement of Thomas D 
Crowley, Comments of the Society of the Plastics Industry. Inc.. at 27-28 ("V.S. of Crowlev"). 
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in so many markets facilitates both coordinated activity between the two remaining firms as 

well as unilateral exercise of market power' 

Applicants contend that these duopolists, unlike other duopolists, will not engage in 

either explicit or tacit coordinated behavior, claiming various unique mitigating factors. But 

such collusive behavior is so pemicious to the public that these contentions require careful 

scmtiny. Ample expert testimony addresses and refutes many of thtse contentions. The 

State of Texas presents two additional thoughts regarding collusion 

First, Dr. Robert D Willig, Applicants' expert, analyzed several factors in concluding 

that collusion is virtually impossible in the proposed situation. For example, he explained 

how mai y of the differences between these two post-merger firms and the products they 

oflfer would heavily mitigate against the possibility of reaching and sustaining a collusive 

agreement Differences between the two firms include cost variations, product 

heterogeneity, the extent of non-price competition and the size and frequency of major 

transactions as well as variations in other characteristics. But if Applicants correctly predict 

the consequences of the merger and the agreements conceming BNSF, many of these 

differences will be acutely reducei"*, if not eliminated. 

The post-merger firms would be more alike in trackage and operations, would have 

similai (and in many places identical) route stmctures, would anticipate comparable transit 

' "Similarly, in some circumstances, where only a few firms account for most of the sales ofa product, those 
firms can exercise market power, perhaps even approximat-ng the performance of a monopolist, by either 
explicitly or implicitly coordinating their actions " DOJ Merger guidelines, section O.I. S e. also. Verified 

Statement of Dr Henry McFarland, Comments ofthe Texas Attorney General, at 2-7 ("V f. of McFarland"); 
Verified Statement of Dr W. Robert Majure. Department of Justice Comments, at 37-53 ( V S. of Majure"); 
Paul Stephen Dempsey, Antitrust Law and Policy in Transportation: Monopoly is the Nan e ofthe Game. 21 
GA. L. REV 505, 589 (1987); and NAAG Merger Guidelines, section 2 11. 
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times and would be equallv able to attract and serve large, long-haul customers. The more 

these two firms resemble each other, the more diminished is the basis for Dr. Wiilig's 

conclusion that collusion is impossible. 

Secondly. Dr. Richard J. Barber, another expert for Applicants, cites to a prior 

proceeding as support for his assertion that the railroad industry is less prone to coordinated 

activity because, unlike other industries, rail capacity is generally not lull. He argues this wil' 

allow other railroads to oflFset the capacity loss resuhing from a merger and will restrain any 

tendencies for coordination. {See Rebuttal Verified Stitement of Dr. Richard J Barber, at 

50-51). But, again, if Applicants are accuiate, and BNSF quickly becomes a significant 

competitor over the trackage rights routes, the capacity of the only remaining rail in the 

market will be severelv restricted. The possibility of coordinated activity thereafter 

increases. 

Dr McFarland testified that even if one accepts the Applicants' premise that collusion 

is impossible, the unilateral exercise of market power is still problematic. This crtates 

potential for market power abuse As Dr. McFariand explained: 

When a firm in a differentiated product market raises its price, some of its 
customers begin to buy from its various rivals, while others, those who value 
its product the most, simply pay the higher prices. The firm will raise its price 
to the profit-maximizing level, the level where the loss of profits from the 
customers who switch to its rivals just matches the increased profits from the 
customers who do not switch. If the firm then acquires a rival, it no longer 
need be concemed about the prospect of losing sales to that rival when it 
increases its price. Those sales are no longer lost, ihey remain within the 
merged entity. 

V S. of McFariand, at 3 -4 {See also V S. of Majure, at 41-48). 

10 
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't is probable that the merged firm in the instant case will be even less concemed 

about losing sales upon a price increase than the firm in Dr. McFariand's example. His 

example assumes three competitors in the market at the time of the acquisition Presently, 

the shippers on the trac kage rights routes have knowledge of, proximity to and experience 

only with UP and SP The SP shippers on these tracks will be more likely to stay with UPSP 

post merger, even in the face of a price increase, because BNSF has little or no "brand 

identification" for many of these shippers This will increase the merged firm's ability to 

unilaterally raise its price. 

b. Potential monopoly power will likely increase. If BNSF fails to 

signi'' Mitly compete on any of the routes with trackage rights, this transaction then creates a 

monopoly for each such route. These include the entire Texas Gulf Coast, the route to Eagle 

Pass, the route from Houston to Memphis, the route along the 1-5 corridor and the route 

spanning the central corridor of the United States. The State of Texas believes that BNSF 

may not be willing or able to adequately compete on many of these routes. 

Several opponents argue that BNSF will likely be inconsequential as a competitor 

over many of the trackage rights routes. In particular, DOJ, the Railroad Commission of 

Texas ("RCT'), the National Industrial Transportation League ("NITL") and the Society of 

Plastics Industry ("SPI") address issues that directly concem many Texas shippers. Some of 

the compelling points of these arguments can be summarized as follows: 1) BNSF lacks 

infrastmcture within Texas, 2) BNSF's only competitor will govem operational control for 

most of BNSF's movement in Texas, 3) BNSF traflfic density potential is, at best, arguable, 

and, at worst, insufficient to induce genuine competition on mary Texas routes, 4) the 

11 
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agreement's cost stmcture (regardless of whether it is consistent with previous agreements) 

may pose a substantial competitive disability for BNSF, and 5) restrictions on BNSF's ability 

to serve new shippers will disadvantage Texas in luring new rail-dependent industries.' 

Applicants note that the ICC concluded that "two independent railroads can provide 

strong, effective competition " (Applicants' Rebuttal to Comments, at 39) BNSF, however, 

will n^i be independent over these routes because of the lack of operational control, shared 

infrastmcture, payment of compensation to a rival and so forth It is precisely this 

dependence that causes the State of Texas and other opponents of the merger to doubt 

BNSF's ability to compete under the terms of the settlement agreement 

To the extent BNSF 's not a real competitor over the trackage rights routes, the 

merged entity will be able to brandish immense monopoly power on many routes in the 

Western U S , including Texas. In that event, the potential for extensive public harm is 

alarming. 

2. Entry is prohibitive. The nature of the railroad industry forecloses new 

entrants, a fact that Drew I ewis, the President and CEC of UP, has publicly emphasized/" The 

fact that this industry has no potential new entrants especially enhances the chances that the 

merged er.rity will wield its increased market power. Obviously, the probability of any entity 

' "Because Texas is fast growing, any private agreements between duopolists which create impediments to 
devciopment must be viewed with suspicion, if not outnghl hostility Comments of the Railroad 
Commission of Texas, at 6 

Disposition of the Railroad .Authoritv of the Interstate Commerce Commission: Hearings on H.R. 2539 
Before the Subcomm. on Railroads of the House Comm. on Trai.sportation and Infrastructure, 104th Cong., 
Ist Sess 42 (1995) (statement of Drew Lewis, President and CEO of Union Pacific). 

12 
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raising prices above competitive levels will increase there is no fear thâ  a new entrant will 

emerge to remedy skewed price levels. 

3. Interm* dal and source competition may provide little restraint. In 

specific -ases, source and intermodal competition can restrain the exercise of market power. 

Bui both these restraints may be of limited effect ir tbe present case For example, the fact 

that the transaction, as proposed, is so broad in its reach, creates a significant potential for 

decline in source (geographic) competition. Commisaioner McDonald in .he BNSF merger 

identified this potentia. loss of source competition in the West as an "issue that may be 

important or decisive in future large rail consolidations " He states: 

While most of the competitive analysis in this case focused on reductions in the 
number of railways in specific corridors or at specific points, the Westem Coal 
Traflfic League emphasized a broader focus, looking at the transactions' impact 
on geographic competition in the West. I agree that this is a useful and 
important perspective. A significant reduction in geographic competition 
could be a major concem.. .But it is equally t'ue that a proposed merger which 
eliminates geographic competition over a broad area may be objectionable for 
that reascf' alone, even if little or no reduction in point to point rail 
competiticn occurs...While a reduction from four to three railroads very likely 
would be of little concern in a point-to-point rail market, that is not necessarily 
sc in the context of geographic competition...I do believe, nonetheless, that 
WCTL has identified an issue that may be important or decisive in future large 
rail consolidations ind an issue that r la/ extend beyond coal to other markets 
as well. (Emphasis added). 

BNSF at 96. 

As noted in Di McFariand's Verified Statement, tmck competition provides little 

competitive restraint for many idil movenents into and out of Te<as (V S. of McFarland at 

16, 19-21) Because ofthe State's sh.er size and the fact that ihe most populated areas lie 
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several hundred miles from each other." only a negligible amount of goods will travel the 

distance that Dr McFarland found to be within the competitive range for tmck transport. 

Additionally, the unique characteristics of aggregates and plastics, two of the most revenue-

producing commodities for rails in Texas, make those industries captive :o rail 

transportation " 

4. Intramodal competition may be reduced. The potential for market 

power restraint that intramodal competition may provide on route segments will also be 

limited due to the concentration of shippers captive to the merged entity In addressing this 

issue conceming Texas petrochemical shippers, the ICC said: 

SPT [a merging party] owns a line between Houston and Texas City, passing 
through Bayport. Numerous chemical shippers, producing a significant portion 
ofthe nation's petrochemicals, are located on the line. While these shippers are 
now subject to a monopoly on traffic moving to or from other SPT 
exclusively-served points, they enjoy competition between other carriers for 
portions of movement beyond SPT's lines. To the extent that ATSF[the other 
merging party] competes for those hauls, the merger may result in vertical 
foreclosure of the competing carriers from those markets. 

SFSPatTi. 

ini.''amodal competition may be lost, not just as a consequence of the consolidations, 

but as an CiTect of the post-merger firms exercising their recent market power Dccreaseu 

intramodal competition, if effectuated in this manner, portends public harm. 

In merger proceedings, most revenue transfers result from the diversion of 
traffic to the merged carrier from other rail carriers. Intramodal diversion. 

" A graphic illustration of Ihis point is that the distance between Houston (on Texas' southeastem border) 
Zi .'aso (on the western border) is approximately the same as from El Paso to Los Angeles, and the 

distance from Texarkana (at Texas' northeastem comer) to EI Paso is approximately the same as from 
Texarkana to Chicago. 

12 V S. of McFarland. at 17-19. 
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intrinsically neither a public benefit nor a harm, may reflect improved service 
or may result from the exercise of market power This may result in reduced 
competition, the ability to achieve monopoly profits, inefficiency, and harm to 
essential services 

SFSP 3.1 12. 

C. r u t EFFECTS OF POST MERGER FIRMS EXERCISING ^^ARKET 
POWER 

The most probable and direct negative effect of market power abuse is an increase in 

the price for the goods or services at issue This general tmth is no less applicable to the rail 

industry The enormity of public harm resulting from increased rates throughout the post-

merger duopolistic networks is the obvious impetus for heightened scmtiny of the proposed 

transaction. But even if price increases only occur in certain Texas-related rail markets, the 

public harm could be formidable. 

Although Texas has the most operated railroad mileage of any state in the United 

States, the merged fim. and i : P will be the only Class I railroads to serve esseii'ially the 

entire State.The parallel nature of this merger in Texas anJ the loss of SP as a competitor 

in many Texas-related rail markets will cause those markets to experience increased market 

concentration. In addition to the increased concentration, a large percentage of Texas-related 

shipments will suffe*- from the lack of competitive restraints discussed in III B, supra All of 

this will increase the likeUhood that many shippers moving products to or 'rom Texas will 

experience market power abuse in the form of increased prices or decreased services 

" UP. SP. and BNSF own th*; vast majority of track in the state. Kansas City Southem Railway Company 
("KCS") owns limited track which is part of its routes from Dallas/Ft. Worth to Shreveport. Louisiana and 
from Beaumont. Texas to Shreveport. 
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Commodities such as petrochemicals, plastics, aggregates, and cmshed stone, all vital 

to Texas and the national economy, ..••e especially vulnerable to the anticompetitive impacts 

of the merger, as confirmed by Dr McFatNnd's analysis Most of these conmodities are 

chiefly captive to rail and incur transportation costs representing a high percentage of their 

total costs." 

Shippers moving product through tbe Texas-Mexican gateways will also be acutely 

vulnerable to market power abuse Most of the nation's gateways to Mexico are located on 

the Texas-Me 'ico border, with approximately 10 percent of all intemational rail traflfic 

between the United States and Mexico moving through Laredo That makes Laredo the 

premier railroad border-crossing point Only two United States railroads reach Laredo 

directly: UP and Texas and Mexican Railway Company ("Tex-Mex") As fully discussed in 

the Conunents filed by Tex-N'ex, the merger may well significantly reduce tl e traffic they can 

carry." 

Eagle Pass accounts for most of the remaining US - Mexican traflfic. SP owns the 

only rail track at this gateway BNSF will be granted trackage rights to Eagle Pass under the 

proposed transaction, but BNSF was earlier granted haulage rights over the SP line to Eagle 

Pass and has to date moved relatively little tonnage over this line. BNSF would have to 

develop new tratfic L -r its trackage rights to Eagle Pass to compete against the owning rail 

which will control the two major bora.̂ r crossings. Concems that BNSF will fail to fill the 

competitive void left by SP are especially germane to traffic moving through Eagle Pass 

For the plastic resins industry, transportati'"! is second only to raw materials in cost, amounting to 
approximately 20 percent ofthe delivered pn;e. .See Verified Statement of A.O. Bowles, Society of Plastic 
Industry Comments, at 2 ("V S. of Bowles"). 

Comments of the Texas and Mexicaa Railway Company. 
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A merged firm's potential for unilateral exercise of market power in a differentiated 

market is created, in part, by the fact that certain consumers will have preferences and 

loyalties to a particular product '* This potential is exacerbated in the context ofthe traffic 

through the Texas-M rxican gateways. Shippers now using UP or SP at the border are less 

likely to switch "o BNSF in the face of a price increase post-merger BNSF has no 

experience dealing with the international aspects of moves (including customs checks as well 

as language and cultural differences) and has no border infrastmcture or personnel familiar 

with Mexican rail transport. All of th>jse circumstances compel the conclusion that the 

proposed tran<!action will increase market concentration and the ability for the merged firm to 

unilaterally exercise its dominant, market power over the US - Mexican rail traffic. 

Shippers captive to rail and shippers of goods across the border will be especially 

vulnerabiv; to price increases after the mer̂ jer, but they are not the only Texas-related 

shippers who may become victims to post-merger market power abute. All shippers at 

"three-to-two" areas v/ill inunediately lose a competitor and experience increased market 

concentration. This eflfects a vital amount of traffic For instance, the BEA for Houston is a 

"three-to-two" area for which Dr. McFarland identified a significant amount of rail traflfic 

.subject to a loss of competition. Greater Houston is one of ihe country's largest metropolitan 

areas as well as a major international port. 

Captive shippers account for a tremendous amount of UP and SP traffic Contrary 

to applicants assertions, these so-called "one-to-one" shippers may also experience increase 

16 See III B l a. supra, for a more complete discussion of this principle 

"Of the traffic that UP and SP handle, fully $6 billion, or almost two-thirds, is 'one-to-one' traffic." 
Rebuttal Verified Statement of Richard Peterson, at 23. 
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in competitive restraints By combining the monopoly customers of SP with those of UP, the 

merged entity eliminates the potential competition that often exists because of nearby 

railroads That potential competition is identified by the shippers themselves and may be the 

only negotiating leverage captive shippers have " 

Increase in prices and/or decrease in services are the obvious effects of market power 

abuse, but approval of this merger may have an additional eflfect. Loss of meaningful 

competition that may result from this proposed transaction could generate more regulatory 

oversight to check unreasonable rates and other market abuses. This potential result would 

directly contradict Congress' mandate to allow railroads more freedom to set prices ar.d 

provide services. 

[It would be] inconsistent with the Rail Transportation Policy to create a post 
merger situation where it nJght be ne';essary to become involved in recunirg 
questions of market dominance or rate reasonableness that ould well develop 
where there is the elimination of or massivt reduction in competition. 

SFSP it 25. 

rv. PUBLIC INTEREST 

The Board must assess at least five statutory criteria, including whether the proposed 

transaction would have an adverse effect on competition among rail carriers in the aflFected 

region " The Board must then determine if the proposed transaction is in the public interest 

" A powerful example of a captive shipper that will lose this potential competition if the merger is approved 
is Central Power and Light, whose rail service situation is explained m the V S. of McFarland. at 12-13. 

19 

"(T)he Commission shall consider at least the following: 
(A) the effect of the proposed transaction on the adequacy of transportation to the public 
(C) the effect on the public interest of includi „ or failing to include, other rail carriers in the area 

involved in the proposed transaction 
(C) the total fixed charges chat result from the proposed transaction 
(D) the interest of earner employees affected by the proposed transaction. 
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by balancing the potential anticompetitive effects and other public harm it has identified 

against the potential public benefits " The Board must deny the application if it is found not 

to be in the public interest. 

Applicants argue that the Board must make its public interest determination consistent 

with Congressional intent to encourage mergers.̂ ' But this misconstmes the pur̂  se of 

deregulation. Mergers were a consequence of 'he enactment of the Staggers Act. 

Competition, not consolidation, was the underl>!ng and w tatedly expressed purpose of 

Congress in passing this Act This purpose is not fulfilled by allowing a merger lc duopoly. 

Sanctioning such a combination of railroads to control so much of the nation's rail traffic 

creates such a "radical transformation" of the rail industry that deregulation may be 

resurrected. 

Clearly, the merger will produce some efficiencies. But when a merger results in 

increased market power and decreased competition, the likelihood that the benefit from the 

efficiencies will inure f > the public diminishes. For example. Applicants have often identified 

increased single-line service as one of the significant eflficienci'̂ s of the proposed transaction. 

However, the solidification of the duopoly networl: will create more shippers who are captive 

at both origination and destination points. Many shippers may prefer to forgo the anticipated 

decreased transit times that result from smgle-line service if they are to be subjected to 

monopolist market power. 

(E) whether the proposed transaction would have an adverse effect on competition among rail cvriers in 
the affected region. " 49 U S.C. A. §11344(b)ii). 

°̂4t) C.F.R S 1180 1(c). 

'̂Applicants' Rebuttal Narrative, at 33. 

19 



STTX - 7 

Dr. Laurits R Christensen (an expert for DOJ) has, in fact, testified that many of the 

efficiencies touted by Applicants as public benefits are really private gains. Dr Christensen 

also determined that many of the Applicants' professed public benefits are either likely to be 

achieved regardless of the merger or could be achieved through less anticompetitive means. 

See, generally. Verified Statement of Dr Laurits R Christensen, Department of Justice 

Comments. 

Applicants argue that the proposed transaction is the only way to create the larger, 

more eflficient entity that is needed to effectuate tme competition They argue that the Board 

must approve this transaction so UP can be on more equal footing with BNSF^ If one 

accepts the premise that without the merger BNSF will have no competitive restraint, one 

ignores not only the potentially anticompetitive situation a duopoly would create but the 

present reality as well. 

Although BNSF is the largest competitor for rail traflfic in Texas, both UP and SP 

have been very viable competitor? to BNSF and to each other As identified by the Texas 

Railroad Commission, UP "surpasses BN in several main economic indicators." Comments 

of Texas Rail-oad Commission, at 31 And, for all its ostensible shortcomings, SP has 

provided a competitive altemative in many Texas markets See, generally, V S of 

McFarland A competitor does not have to match BNSF rail for rail and route for route to 

be eflfective. 

^ The paradox of Applicants irgument is obvious: BNSF is such a large and effective competitor th the 
Board must approve the propo!.cd transaction, which will, according to Applicants, make BNSF a larger and 
more effective competitor. 
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V. CONCLUSION 

The merger of UP and SP, conditioned on their settlement agreements with BNSF, 

would have a devastating effect on competitive rail service in Texas Not only does the 

proposed transaction create a duopolistic rail system in Texas, it relegates two large and vital 

geographic areas in Texas to potential monopoly abuses The Gulf Coast region the heart of 

the petrochemicals and plastic resins industries, has relied on the presence of SP as a small, 

but aggressive competitor to UP. At the Texas-Mexican gateways, SP's presence has been a 

sigiiiticant competitive force. Indeed, while it is accurate to say SNSF is UP's biggest 

competitor in certain geographic areac, in these two economically indispensable Texas 

locales, UP is buying up its most aggressive competition. 

The potential for public harm is not confined to t*ie borders of Texas Approval of 

the merger, as proposed, creates a duopolistic rail network throughout the westem United 

States. Intramodal and source competitir .1, touted by the Applicants as an eflfective check to 

the exercise of market power, are limited by the unprecedented breadth and reach of this 

particular transaction and by the unique characteristics of the Texas-related rail markets The 

creation of a duopolistic system will confer upon the Applicants and BNSF unfettered market 

power, rendering unbound opportunity for abuse of that power. 

The potential anticompetitive eflfects of this merger ecliose any potential public 

benefits, especially for Texas Therefore, the State of Texas implores the Board to find that 

the proposed transaction is not in the public interest and deny the Merger Appiication of 

Union Pacific and Southern Pacific. 

DATED this 3 / day of May. 1̂ 96. 
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:rj^URF ACE fRANSPORTATlON BOARD 

Finance Docket No 32760 

UNION PACh IC CORPORATION, 
UNION PACIFir R. J1 ROAD COMPANY 

/ND MISSOURI PACIFIC RAILROAD COMPANY 
- CONTROL AND MERGEJl -

SOUTHERN PACIFIC RAIL CORPORAI lON 
SOLTHERN PACIFIC TP \NS'>ORTATION COMPANY, 

ST LOLIS SOUTH ̂ VESTERN RAILWAY 
COMPANY, SPCSL CORl .VND THE DENVER AJ JD 

RIO GRANT)E WESTERN RAILROAD COMI'ANY 

BRIEF OF RISS INTERMODAL 

RISS Intermodal, a nauonwide Intermodal Marketing Company (IMC)based in 

Northem Califomia, generates approximately $94 million annually in intermodal 

revenue. RI*̂ S ha« grown rapid.y over the '".st dozen years, and we now rank among the 

ten largest ICs in the nation Since our incv̂ ption in 1983, our focus has been on 

"Fortune 500" accounts with a ŝ  xial emphasis cn companies in food processing and 

related lines of business, v/ines, spirits and spec* '»y waters; retail merchandise, end non 

hazardous chemicai products. 

' An IMC maiicets irtermodal service by contracting for motor carrier tran^rtatio.- it origin and 
destination and purchasing long-haul rail transportation, which it assembles for beneficial owners of 
freight. The U.tC provides m magement shipment tracing, billing fimctions and other services valuable 
to shippers. 
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Summarv of RISS' Perspective on the UP/SP Merger 

RISS Intermodal's rapid growth has come, in part, becaus.̂  it has focused on developing 

a consultative rela'ionsh p with its shippers on intermodal matters, supported by a 

sigmficant investment of its own '••sources in understanding the economic and stmctural 

issues which confror.i thf t-ilroad industry. We believe this is essential to fully perform 

•nt role of an Intermoc'al Marketing Company. That role is, at its best, not just to sell 

aecure inrermodpl freight, but to forge a better understanding of'he respective 

interests and needs of shippers and earners. 

As a major and active participant in the intermodal business, RISS believes it is wosential 

for the Board to devote special atte .ition to the interests of intermodal shippers in 

considerir^ tht UP/S/* merger. We seek to forcefully emphasize to the Board that the 

single mos; important .ssue facing carriers and, especially, intermodal sluppers today is 

capacity and infrastmcture. Route capacity '"rmi.ial infrastructure, along with 

ensuring s ifficient motive power and crews, will be .he seminal issues facing carriers 

and shippers in coming years. Intermodal shippers, represented by RISS and other 

IMCs, face a particular challenge in this context. We believe that, unless we receive the 

benf fits of the eftlciencies and capital productivity associated with the UP/SP merger, 

intermoda) shippers in the West will be crippled by reduced access to the rail network as 

growing bulk traffic ronsimies the avaiiable capacity and as SP's inability to invest and 

provide competent service impairs competition. As a result, RISS Inteimodal strongly 
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suppo.ts the UP/SP merger along with the BNSF agreement. This merger is essential to 

the economic future of intermodal in the West.' 

While intermodal represents the fastest growing segment of the railroads' traffic base, it 

is not the most profitable. In tact, virtually all other segments provide higher rates of 

retum for ine railroads in the short term Therefore, intermodal growth requires the type 

of long-terra commitment to a business strategy which is unusual in American business 

today. Only companies with the financial resources and potential productivity of a 

UP/SP and BNSF can afford to make these kinds of commitments to shippers. In fact, 

the continuing growth of intermodal services requires what BNSF's Ch. irman Rob Krebs 

described as a 'leap of faith" during his keynote remarks to the IntemationsI Intermodal 

EXPO m Atlanta m 1995. ..\s we explain below, a merged UP/SP will be, as an 

autOHiw • consequence of its route stmcture, forced to commit itself to intermodal 

growth and de\ elopraent. Without this merger, intermodal competition and service in 

the West will V ? crippled, dominated by BNSF aad hampered by a weak SP. 

This is why we actively support tlie combination of Union Pacific and Southem Pacific 

Furthermore, the sigmficant a>ncessions made to BNSF in proposed trackage rights and 

line sales arrangements with BNSF strengthen our view that this transaction has very 

important, and long lasting, benefits for shippers, both intermodal and carload, and for 

' RISS' President. Thomas R. Brown, filed a verified statement in support of the merger. It is in volume 
UP/SP-25, Part !. p 401 ("Brown Statement"). Our decision to file a brief in this proceeding was 
rnotiv ated by our interest m and commitment to the intermodal business. We have been neither offered 
nor have we secured any special privileges, contracts or understandings with either UP or S '. 
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the public at large By creating a second, far reaching raih-oad network in the West, this 

merge will provide competition on a level playing field with BNSF, enhancing, rather 

than diminishing, rail competition. In fact, it nay well be the only realistic hope for 

facilitating intermodal growth and capacity in the coming decades. 

The LT*-SP Merger is Essential to Development of Intermodal Service in the West 

In RISS" opimon. a? described in the Brown Statement, SP's essential problem as an 

mdependent ra'Iroad in the modem era is that it operates more miles of route stmcture 

than its exisung traific base can suppcl. Witn most of its valuable real estate sold, it no 

longer has the resources to finance adequate service to its existing customers, much less 

to invest heavily IL infrastmcture, as quality intermodal service will require . If this 

merger is not approved. Si- will almost certainly be forced to retrench to certain core 

operations in order to survive. 

The UP/SP merger will bring the synergies, network efficiencies and financial backing 

that are necessary to develop intermodal service in th«. West. In many ways, this merger 

is stmctured to suppv̂ rt intermodal service. By the nature of its network and traffic base, 

UP/SP will be compelled to be :ui aggressive iutermodal competitor against BNSF. 

Simply put. Union Pacific did not need the SP to continue to be an eff cient and very 

profitable bulk carrier in the West Although acquiring tht SP certainly brings TJP 

additional and valuable bulk and cai load traffic, it also creates a s- ')stantial route 
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network with an undeveloped potential for intermodal service, including routes between 

Califomia and the Midwest, routes in the 1-5 Corridor between Califomia and Seattle and 

routes between Texas and the Pacific Northwest. Only through aggressive development 

and solicitation of new traffic, a very large share of which will be intermodal traffic, will 

the UP/SP combination achieve its potenual. 

The simple fact is that once this merger is consummated, UP/SP will have literally 

thousands of route miles whose principal utility will be high quality intermodal service -

most of it upexploited today. In our view, the key challenges fot UP/SP managers going 

forward will be to inctea5e efficiency as they create the service and capacity' to build the 

premier intermodal network in the West. 

A UP/SP system will have the capital productivity, the necessary route stmcture and the 

competitive will to drive down costs and aggressively develop intermodal markets. UP's 

commitment to invest over $250 million in intermodal terminals is unprecedented in our 

industry. Just as important, UP/SP will have the land inventory in key metropolitan areas 

to develop more efficient terminals in the fiiture. Much of the $500 million UP/SP will 

invest to upgrade the Sunset, Texas and Pacific, and Tucumcari rjutes is targeted at 

primarily intermodal traffic There is simply no other scenario in the West that offers 

this powerful combination of opportunities to shippers. 

.\ny form of divestiture (which we will treat at greater length below) undermines the 

basii fc- all of this: efficiency ihrough route and network specialization. Eliminating 
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UP ownership and control of any of the major route linkages would destroy the network 

which the operating plan envisions and from which the financial benefits and lower costs 

to shippers are derived. Furthermore, divestiture may undermine UP's willingness to go 

forward with this transaction 

Nonetheless, neither shippers, nor the Com^mission itself, can be expected to share this 

view of the "natural benefits" of UP's control of SP absent a tangible demonstration of 

the economic and commercial value of this transaction to the general pubiic and to the 

shipping public. Mindful of the Commission's charge to protect.the public interest in 

such matters, we present a number of arguments below based on specific and personal 

experience in this industry to present our view of the many tangible benefits of the 

transaction to companies such as ours, to capacity pro\-iders such as APL and CSXL and, 

most importantly, to the benefic'^l shippers of freight. 

The Merger Will Enhance Intermodal Competition Throughout the West 

Our support for UP/SP is a natural and logical extension of the positions we have taken 

in the past in supporting BN's acquisition of Santa Fe and UP's acquisition of C&NW. 

We supported those mergers because we saw each of them as logical next steps in the 

rationalization ofthe railroad netwoik in the United States, leading to greater route, labor 

and capital efficiencies and. ultimately, to increased commerce and enhanced jlobal 

-ompeiitiveness for U.S. products. 
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We believe in the rationalization of the railroad network in the United .States, while 

maintaining rail-to-r..il competition, as a step along the critical path for the railroads to 

reach theu- economic potential. Efficiencies can be achieved through elimination of 

management duplication; new services can be developed and operations improved by 

eliminating parochial views of markets now divided between two or more carriers, and 

capital can be used much more productivelv These goals can be achieved only through 

merger. 

Beca* »e ofthe unique characteristics of the railroad industry, reductions in the niunber of 

railroads do not necessarily mean a reduction in meaningful, sustainable competition. 

For railroads, unlike other industries, geographic scope, size and quality are intertwined 

because railroading is so much a network business. Expansion ofthe rail network imder 

the control of a single management, to link major markets, is critical in this context. 

Oiice BNSF was created, the balance in westem rail competition was upset in a way that 

made a UP/SP combination bothi desirable ard necessary for shippers. The BNSF merger 

combined the dominant intermodal carrier in the West, Santa Fe. with the dominant bulk 

hauler, BN, into a new and very powerful system A merged BNSF wili pose 

competitive threats that neither road did independently BNSF will now serve all West 

Coast ports, as well as be able to reposition containers between Nort! v ard Southem 

'"alifomia and across Lhe South .n Corridor ~ ar important marketing advantage in the 

intemational trade. 
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Today, BNSF dominates the intermodal marketplace in the key Northeast-California and 

Midwest-Califomia markets, handling in excess of 70% of the intermodal tmckload 

market and virtually 100% of the LTl. market moving by rail. Only BNSF offe s 

multiple departures per day between the Midwest and Califomia for its intermodal 

customers, and only BNSF offers the primary third A.M. service between the Midwest 

and West Coast, and fifth A.M. service between the Northeast and West Coast necessary 

to attract high service tmckload carriers and LTL carriers While UP and APL do field a 

third A.M. service between the Midwi'st and California, it has not matched Santa Fe's 

reliability and lacks many of the attractive aspects of Santa Fe'ŝ service, and thus has not 

attracted the customer base drawn to Santa Fe. With I.NSF's nev il-und resources, we 

can expect that the merged BNSF will become an even more potent competitor in these 

lanes for high service traffic. 

Given the testimony of SP's officers in this case regarding the company's negative cash 

position, SP could not stand alone as effective competitor for BNSF even in the near 

term. We can characterize the reasons for this in three w?vs. First, SP has franchise 

advantages that its financial shortcomings have made it unable to optimize. Secondly, 

SP's lack of capital has kept it from expanding its domestic intermodal program into the 

product offerings that have been critical to converting traffic from highwny carriers as 

BN, UP and Santa Fe have done. Finally, SP has been unable to retain high service 

traffic that it has secured in the recent past - even when that traffic was in corridors 

where it had a route advantage (such as Memphis-Southern Califomia). 
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Where has SP been unable to exploit its franchise advantages? The most efficient 

vehicle fcr handling domestic trailerload freight by rail is the double stack container In 

the SP's "ely-served "1-5" corridor along the West Coast, it has been unable to make 

the relatively modest investment required to provide the line clearances for double stack 

operations In the L.A basin, SP, uniquely among Westem roads, hâ  an excelleit land 

inventory affording it Lhe opportimity to site new, modem intermodal terminals. While 

its intemational facility south of downtown Los Angeles (the "IC TF") is excellent, its 

domestic inter.Tiodal terminals have seen little investment in recent years and are, 

generally, in need of modernization. Furthermore, SP has beenrunable to build new 

terminals to compete on a par with Santa Fe or Union Pacific in certain new market 

areas 

Another important way in whici SP has been unable to exploit its franchise advantages 

has been its inability to consis ently attract business from the high service IMCs, such as 

RliS Intermodal, and from the high service tmckload carriers. Nor has SP been able tc 

retain the traffic of the high revenue, small package shippers which are integral to the 

profitability of a domestic intermodal program in the West. Alarmingly, SP has lost 

major segments of business from each of these -mportant customer bases on its key 

routes (such as Memphis-L.A. and Ctiicago-L.A.) during the past few years. 

In the IMC business, it is common i make presentations to the beneficial owners of 

freight demonstrating to them the underlying carrier options available in their shipping 

lanes. We commonly offer our major accounts UP, APL, and Santa Fe options in each of 
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their lanes. Due to SP s lack of modem 48 ft. trailer or container capacity, along with its 

lack of reliable servi.. o, we generally makv* such presentations without any mention of 

SP. Quite simply, SP's weaknesses as a domestic intermodal carrier make it an 

ineffective competitor for the business of many important intermodal accounts This is 

especially tme for those presentations focused on the conversion of highway freight to 

intermodal service This is a very tangible demonstiation of SP's less than meaningful 

role as a viable competitor today in the important transcontinental lanes. 

Identifying SP's current difficulties in retaining a domestic intermodal traffic base leads 

us, naturally, to a discussion of its ability to retain even its current base of business after 

BNSF has integrated its marketing and operations. Intematioiial traffic is even more 

important to SP than its domestic traffic, representing twc-thirds of its intermodal 

revenues and virtually all of its intennodal profitabiliry. Historically, SP's ICTF in 

Southem Califomi? hzz prcvrded it an unique advantage when soliciting intemational 

business. However, with completion of the Alameda Co.ridor project, and with the 

evolution toward on-dock intermodal terminal facilities, this advantage will be 

minimized in the near term future. 

What's more, with BNSF's greater financial strength it can choose readily to target 

segments of SP's profitable intemational traffic and attract pecific customers through 

incentive pricing at levels below those remimerative to an ii dependent SP Furthermore, 

with BNSF's expanded route stmcture, it will be able to offer liner companies packages 

of services over multiple ports, engage in domestic container repositioning, and offer 
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inland logistics services that SP will simply not have the financial or infrastmcture 

wherewithal to respond to. BNSF will be able to incrementally price large segments of 

SP intemational traffic, while SP will be forced to view this business as base load 

business not viewed through the prism of incremv"ntal costing. On the domestic side, 

with no likely remedy in sight for die deficiencies discussed above, liic ŷcle of traffic 

loss will likely accelerate. 

The SP witnesses in this case have attested themselves to most ofthe difficulties we have 

experienced. They have also indicated that SP has operated in, essentially, a cash 

negative position since acquisition by the Anschutz interests. The key issue here is 

critical mass SP is a carrier with definite franchise advantages, som ; excellent routes, 

and certain excellent base traffic. Unfortunately, it simply lacks the critical mass in 

revenue necessary to support the route stmcture required to serve its customer base at 

profitability and investment levels comparable to diiose of its competitors. Intermodal 

shippers need an effective altemative to BNSF's dominant position in the West, and SP 

canrot provide it. 

-•̂ s we have indicated above, RISS believes that the LT/SP merger, along with tne BNSF 

agreement, enhances competition and is necessary to secure t! " future stmctural capacity 

for intermodal growth. We believe this for the several reasons which we set out below. 
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The I T SP Merger Presents No Risk to Competition 

We understand that the Justice Department and some other parties express concem about 

the change from three-railroad competition to two-railroad competition RISS and its 

shippers experience vigorous two-railroad competition today in the Pacific Northwest 

between LT and BN, and in the Southeast between Norfolk Southem and CSXI. In 

manv senses this competition is a model of the workings of the free market. >' •hing 

about our expenence m these markets would give us concem about the efficacy of two 

raih-oad competition in the future. Each carrier aggressively seeks the intermodal 

business of shippers and, though each carrier has a markedly different approach to the 

marketplace, each is quite effective. B.-own Statement, pp 8-9 

As we explained pre\'iously, in the Southeast CSXI has developed as a vertically 

integrated full-service intermodal company providing everything from ramp operations, 

to equipment, to customer sales support. CSXI has ever extended its geographic reach 

beyond the Southeast to the Far West by creating a container network running on a 

Westem road. Further, CSXI has negotiated agreements v̂ rith Conrail, with whom it 

aggressively competes in certam Eiist/West corridors, to ext̂ ad its Florida service into 

the New York/New Jersey metropolitan area 

Norfolk Southem, on the other hand, has taken an opposite tack, focusing more on its 

capabilities as a wholesale! of intermoda' transporution. Yet, it has been equally 

successful and equally creative, engaging in ajoini venture with Conrail to expand its 
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Triple Crown Roadrailer network and joint venmring with Conrail and Union Pacific to 

create the first nationally managed domestic container program - the "EMP" Norfolk 

Southem bas also concluded agreements with Conrail allowing it to reach certain 

Northeastem terminals which "complete" certain city pairs in its network. It goes 

without saying that both railroads aggressively compete for EMC and beneficial owner 

business NS is extending its intermodal network via partner carriers into the 

Northeastern territory heretofore dommated by Conrail. 

Our expectation is that we will see this same kind of multi-faceted, market and customer 

focused competition and creativity in the West as BNSF and UP/SP square off. We see 

this today and our customers benefit from it between the Northwest and Chicago. This 

expenence is at the heart of our argument that UP/SP will strengthen, not weaken, 

compe cition in the West. 

The second general concem among shippers is that with any removal of a competitor in 

the West, today's considerable spread between typical motor cprrier rates (in "pure' over 

the road service; and intermodal sen'ice may be reduced. There are two important 

reasons why we do not believe that to be likely Brown Statement, pp. 7-8 

First, the network nature of the transportation business mitigates against this, as do t le 

high returns associated with incremental revenue in such a high fixed cost business. 

Railroads simply cannot rcise tiieir intermodal rate levels to so-called "supra-
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competiuve" levels. Market forces from motor caniers, multiple intemiodal vendors, 

and intramodal competitiou all militate against this. 

Second, the intermodal busines'. nas a component style of organization. As a result, 

CO ipetition is not created solely by, nor necessarily limited to, the number of rail caniers 

serving a given market To bring the intermodal product to market requires the 

involvement of multiple parties beyond the raiiroad itself: IMCs, drayage companies, 

equipment leai. ig companies, and, in some cases, capacity providers soch as APL and 

CSXI who resell the raikoad's linehaul services, neate imique aod powerful competitive 

pressures on the railroads of their own. 

An exceUent example of this would be in the transcontinental Southera tier today where 

we can view the workings of multiple vendor competition using a single rail carrier. 

CSXT and APL, for example, both resell the services today of the same railroad in the 

Southem corridor. Both companies aggressively market their service to IMCs today in 

that corridor, comptiin̂ , on price, service, and equipment size and availability. Both 

companies use their sizable international volumes to leverage railroad rates for domestic 

services from a single Southem tier provider. Furthermore, the underlying rail carriers 

here cTer theii own service and ciuipmep; packages to EMCs and bi-modal carriers. 

Rate competit- jn in this comdu , v.Lich is served by two railroads, has consistently been 

aggressive. 
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Intermodal shippers will benefit in another important way through the UP/SP merger in 

lhat the associated line sales and trackage rights to BNSF not only provide access to new 

markets for BNSF but also improve and enhance that carrier's route stmcture. We have 

every expectation that BNSF will be an important presence in the Central Corridor. 

While BNSF's operating plan call for three trains at inception of their traffic rights, we 

would not surprised to fmd them a much heavier user as they add route capacity on their 

lines east of Denver. BNSF may follow a similar course berween Memphis and St. Louis 

and Houston. Finally, their competitive situation between their entire system and Mexico 

wiil be dramatically improved. 

The impact on the 1-5 corridor along the west coast and on the central corridor will also 

be dramatic Today, SP lacks the financial ability to clear this route for efficient double 

stack operation and, as the sole carrier in the corridor, does not have to respond to 

aggressive intramodal competiticn. Following the UP/SP merger this picture will change 

dramatically as UP/SP and BNSF square off in this lane, wliich is essentially for 

international as well as domestic customers. Furthermore, lower cost and improved train 

service will have the important associated impact of lower domestic and international 

repositioning costs along this critical corridor. The positive implications for shippers are 

far reaching. 
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Divestituies Are Not in the Public Interest 

RISS does not believe that divestitu 3 of Central Corridor routes, or of .y other critical 

route segment from the UP/SP network, would be in the public interest. We emphasized 

tiiis position to the Califomia Public Utilities Commission in a letter and testimony 

which is included here as an attachment. 

Particularly compared to the altemative of a high-quality BNSF operation across the 

Central Corridor to Salt Lake City, Denver and beyond, MRI.'ff>proposal to acquire parts 

of the UP and to use the slow SP routes across Tennessee Pass to Kansas City would be a 

severe loss for intermodal shippers. MRL's route between Kansas City and Northem 

Calif is not competitive for intermodal service that requires any degree of expedited 

handliiig. SP has already given up on intermodal service using an even better route (the 

SP's route over the Sienas, instead of UP's route). Tbe Tennessee Pass route is so slow 

that SP runs intermodal trains from Kansas City to Oakland by way of El Paso. MRL's 

lack of interest in intermodal service is also reflected in the fact that MRL did not 

propose direct service to the Port of Oakland, let alone ither important intermodal traffic 

nodes of Modesto, Sacramento and the Bay Area. For MRL, intermodal service is 

clearly an .tfterthought. The Board r-hould understand that MRL will not bv .̂v. to meet 

the need for competitive intermodal service in the Central Conidor. 

The MRL proposal is also a step backwards in time. Raikoad consolidations have 

produced major s arvice improvements by eliminating interchanges and other limitations. 
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as discussed ?bove. The MRL divestiture would displace single-line BNSF Central 

Corridor service thrcighout the BNSF network with multi-carrier routings to most 

destinations. For example, a shipment from Oakland to Ct icago via MRL would require 

handling by three carriers and two slow interchanges Shippers want railroads to meet 

the 95 percent or better on-time performance that BNSF often achieves, but there is no 

way a three-carrier route can do that. 

Finally, RISS is ccncemed about MRL engaging in another highly-leveraged tr<msaction, 

similar to the Anschutz acquisition of SP. Intermodal service requires investment, and a 

lot of it. MRL does not indicate any plans to invest in new facilities, and we are 

concerned that it would have neither the incentive nor the capital necr««ary to make 

essential investments. 

For the reasons stated above, RISS Intermodal urges the Board to approve the LT/SP 

merger, along with the agreement with BNSF, witiiout divestitures or other major 

conditions. 

Uy submitted. 

Thomas R. Brown 
President 
RISS Intennodal 
4 Orinda Way, Suite 100A 
Orinda, CA 94563 
(510) 253-3801 
May 31, 1996 

Page 17 



May 17, 1996 

Thomas R. Brown • 
Presider! 

4 Orinda Way. Suite -lOO-A 
Orinda. California 94563 

510.253 3801 
510.253.3G80 Fax 

The Honorable P. Gregory Conlon 
California Public Utilities Commission 
505 Van Ness Avenue, #5200 
San Francisco, CA 94102 

Dear Commissioner Conlon: 

I am writing to you and each of our PUC commissioners, to express my personal 
concern over our Public Utilities Commission's expressed interest in the i Montana 
Rail Link (MRL) proposal that it become the competitive alternative in the 
"Central Corridor." My concern is that the Commission and its fine staff, mth its 
honest and deep concern for the public interei:i, has been^ed to believe that the 
Montana Rail Link proposal is much more than it is in fact. 

1 can tell you from long personal experience from within the railroad industry in 
this state, and as an wner and the President of an mtermodal Marketing 
Company based in Orinda, CA, that the MRL proposal, rather thar. being a 
competitive benefit for California shippers is B potential competitive disaster. 
A railroad without a meaningful network, such as the MRL, does not rep'-esent a 
route to the future for shippers or the public, rather it represents a retum to the 
most ineffective and fragmented practices of the Western railroads' past. 

I worked for several years, in intermodal marketing and operations, for the 
Western Pacific.'" A railroad which was as the MRL will be: a railroad without 
sufficient network reach to quote single line prices between major markets and 
gateways and without the deep pockets to make the capital investments in 
locomotives, terminals and route capacity to protect even its own captive traffic. 
Truly, Commissioner Conlon, in this context, the past is a very poor author to the 
future. 

Perhaps what is even more important is that the major shipping interests in 
California have spoken loudly, clearlv and articulately in favor ofthe UP-SP 
merger and in favor ofthe associated BNSF trackage rights as an effective and 
meaningfiil competitive remedy. P'ease bear in mind this includes the Ports of 
Los Angeles, Long Beach and Oak' and; American President Unes and all of the 
major intermodal companies. 

We at Riss Intermodal believe that the UP-SP merger along with BNSF trackage 
rights are critical to facilitating the creation of adequate route and terminal 
capacity to support large scale, competitively aggressive intermodal programs in 
the face of the growing appetite for capacity of the bulk traffic segments. We, 
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and many other California shippers, very much want this merger to go through 
and we value the BNSF as a solution to the competitive concerns becatise it 
meets the realistic criteria of network reaui and capital investment capacity. 
Unfortunately, the MRL proposal brings nothing to the table in either of these 
categories. 

And, if you will forgive my directness, I fear that the California PUC, by focusing 
on the Montana Rail Link's unrealistic proposals and propositions is off on a 
tangent that does not reflect the concerns and views of most California shippers. 
In fact, we believe that divestiture of Central Corndor routes to the MRL would 
have very negative Implications for intermodal and carload shippers. 

Should the UP-SP merger be impeded by a divestiture order, intormodal shippers 
face the very real prospect, in the long term, of being forced off the rail network 
(except in a limited number of high-volume, internationdtiy-based lanes) due to 
inadequate route capacity as the more lucrative bulk traffic grows. One can only 
imagine the economic impact this would have on California ports and highways 
as intermodal traffic leaves the more efficient rails for rubber-tired altematives. 

Finally, ha\ ing BNSF serve the Central Ccrridor is a much superior alternative to 
what "̂ e MRL is proposing to do. The proposed MRL route structure is 
demonstrably incapable of supporting intermodal service - it lacks not only 
terminals but also any meaningful network beyond the lines il proposes to 
purchase. SP, in its daily operations, has already recognized th£t with a better 
route than MRL proposes to use that it cannot provide competitive service over 
this route As a result, today it routes Oakland-Kansas City traffic over El Paso. 

Basically the MRL undermines intermodal competition in the Central Corridor 
rather than strengthens it. The commission must be mindful of the real and 
negative impacts, as opposed to purported positive impacts, of the MRL proposal. 

May 1 say that I am also struggling with understanding where the impetus at the 
PUC is coming from for the MRL proposal. Certainly U is not coming from 
California shippers - or at least, not the intermodal shippers, nor the 255 
California shippers openly supporting the merger and BNSF trackage rights. 

I know the PUC works tenaciously in the public interest in these matters, so 
perhaps the PUC believes that we could still achieve all of the benefits of the UP­
SP merger along with the very real benefits of the BNSF trackage and simply and 
benignly add the MR" Perhaps the PUC believes this is a simple and logical 
addition of competiti m, and therefore, not harmful to the underlying 
transactions between UP-SP and BNSF in this context. 
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First of all, even assuming that UP would go ahead with the SP acquisition under 
the teims of a divestiture to MRL, it is highly unlikely that BNSF would continue 
to seek to operate over this segment as the traffic it sought would be divided 
three ways rather than two. As Neal Owen, BNSF's consult '̂nt on rail 
operations, wrote in his second verified statement, loss of tiuffic to MRL or any 
other aaded carrier in the central corridor, "would leave BN/SF v/itiiout suffic -̂ 'U 
density to keep service competitior in the centra! corridor a ive and well."* '̂ 

So, the likely outcome of the PUC's ̂  osition would be to substitute the MRL for 
BNSF Now let's consider what that would mean. The many negative impacts of 
that should already be apparent from what has been written above; loss of the 
network reach necessary to offer meaningful intermodal service products, 
inadequate terminal capacity to support demand and growth, inability to offer 
competitive through rates between major markets, etc. etc. MRL is neither a 
meaningful alternative to, nor even the shadow of an appropriate substitute for 
BNSF. 

Please allow me to thank you. Commissioner Conlon, for the opportunity to 
express these arguments forcefully and directly to you, the commission and its 
staff I hope you will find them insightful in the context of your deliberations. 

1 would look forward to discussing this v/ith you at your convenience, or, 
lerhaps at the public workshop scheduled for this coming Monday, May 20th. 

i enjoyed our brief exchange at the earlier workshop. 

Tnornas R. Brown 
President 

TRB/lc 

cc: James T. Quinn, Esq. 

(1) At the tiine ot Westem Pacifie s acquisition by Union Pacific, I was Senior \'ice President mtermodal. 
Previously, 1 held a number of operating positions including that which set the ra.lroads schedules and blocking 
AS such, I was also responsible for managing interline operations 

BNSF 54, Second Verified Statement of Neal Owen, p. 150. 



CERTIFICATE OF SERVICE 

1 hereby certify that on this 1st day of June 1996,1 caused copies of the foregoing 

documents, RISS Intermodal's Petition to Intervene and For Leave to File Brief and 

Brief of RISS Intermodi I, to be served via first-class mail, postage prepaid on all parties 

on the service list. 
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Item No 

1 Oflica oi the Secretary 

Paqe^Count g? 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, 
L ^ I O N PACinC RAIlJiOAD COMPANY 

AND MISSOURI PACIHC RAILROAD COMPANY 
- CONTROL AND ME :GER -

SOUTHERN PACIHC RAIL CtJRPORATION, 
SOUTHERN PACinC TRANSPORTATION COMPANY, ST. LO. TS 

SOUTHWESTERN RAILW/.\ 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN PAILROAD COMPANY 

BRIEF OF 
AMERICAN PRESIDENT COMPANIES 

I . Introduction 

American President Companies ("APC") submits this brief in support of 

the merger proposed by Union Padfic ("UP") and Southern Pacific ("SP"). 

APC is a multi-national company which provides intemational and 

domestic containerized transportation service. It contracts with various rail and motor 

carriers f ir inland movemrnt of its international cargo as well as for the movement or 

domestic containerized cargo throughout North America. APC provides domestic 

wholesale and retail transportation brokerage service through its subsidiary, Ai^L Land 

Transport Services, Inc. APL also provides international consolidation services through 

its subsidiary Annerican Consolidation Services, Ltd., as weU as logistic consulting 

services through its subsidiary, American President Business Lo;;astics Services, Ltd. 



APC strongly supports the merger between Union Pacific Railroad 

Company ("Ul̂ ") and Southem Pacific Transportation Company ("SP"). APC believes 

the merger v^ll benefit APC and it«: subsidiaries as well as its many thousands of 

customers by offering an effident rail network which can compete vigorously with 

Burlington Northem/Santa Fe ("BNSF'). APC strongly opposes all requests for 

divestiture because any divestiture will luidermine the competitive and service 

effectiveness of the broad systerr contemplated by the propo'-ed merger Further, auy 

divestiture could negatively impact the operating plan which UP/SP have proposed as 

well as jeof ^'•dizing the trackage rights agreement which UP/SP have entered into with 

BNSF. Indeed, any divestiture may result in UP's unwiiling;ness to consummate the 

merger at all, a result which is directly contrary to the interests of APC and the 

customers it serves. 

n Description cf APC's Rail Use and Needs 

APC provides international transpcrtation ser /ice and domestic brok» -age 

service to thousands of benefidal owners, either directly or through our intermodal 

marketing company cv imers ("IMCs"). In 1995, APC transponed in excess of ore 

million containerized shipments. Approximately 650 thousand of these shipments 

moved in rail service in the United States, Canada and Mexico. APC's freight paymer t-. 

to North American rail carriers exceeded $650 milUon in 1995. 

APC maintains three major ocean terminals on the west coast of the 

LInited States and has over 100 locations throughout the United States where it 

maintains container depots. APC provides international joirvrater/rail <«rvice and 

domestic wholesale brokerage service to hundreds of points within the United States. 

APC also provides service from and to multiple points in C nada and Mexico. All of 

these North American points are served by either direct rail service or a combination of 

rail and motor carrier service. 



APC owns and operates a fleet of 374 doublestack cars and contracts with 

the various United States, Canadian and Mexican rail carriers for use of 5?,00i' 

doublestack cars annuallv. Al^C has ever 126,000 containers iii its fleet, of whidt 14,000 

are dedicated to transportarion exclusively within North Ameiica. 

Although APC provides all water service to the East Coast of the United 

States, the vast majority of its international volumes move in joint water/rail or 

rail/water service over West Coast ports. The newer vessels in the APC fleet, and those 

of APC's ocean parmers, are too large to transit the Panama Canal. As a result, APC's 

futvire is inextricably intertwined with that of the rail industry, and thus APC is vitally 

interested in the long term viability of the U.S. railroads. 

Over the past eleven years, in the west APC has contracted primarily vnth 

UP and SP for rail movement of its internarionai and domestic containers. APC's well-

being is thus closely tied to the well-being of SP and UP. It is critical for APC's future is 

to assure that SP ar.̂ I UP can compete vigorously and effectively against BNSF. 

EH. Why APC Supports the Merger and Opposes Divestiture 

A. Basis for Support of the Merger 

When the Interstate Commerce Conrunission approved the merger of 

BNSF, it created a giant rail network within the west. Based on Lhe current service 

levels and system scope of each railroad, APC does not believe that either SP or UP 

alone can effectively compete against this behemoth Indeed, APC has serious concems 

that SP would not survive long in this envirorunent. Combining UP and SP creates a 

rail network which can effectively compete with BNSF. Moreover, the tirackage t ights . 

agreement between BNSF and UP/SP assures competition throughout the west. 

In deciding whether the UP/SP merger should be appro\'ed, what is 

essential for the Board to recognize here is a key difference between this proposed 

merger and other mergers. The critical distinction is this: having two rail competitors 



^ of equal size in the west is better than having three competitors of unequal size. The 

reason is simple. 

In today's transportation market, because many of today's customers want 

to single source their business to one rail carrier, the network or system scope of a 

railroad is critical to maintaining an efferHve competitive stance. Rail carriers who are 

able to offer packages of transportation covering a broad geograp'nic area stand a better 

chance of getting a shipper's business than '•ai! carriers whose scope is limited. 

UP alone cannot meet the broad system network which BNSF has since 

UP lacks the Southem Corridor. SP also falls far below BNSF's system scope, 

parUcul.u-ly in the Pacific Nortihiwest. Furthermore, SP earmei serve all tlie West Coast 

ports while BNSF and UP can; thus, SP is hampered in offering transportation packages 

to cusl'̂ mers who ship intemationally to and from all the West Coast ports. SP's serious 

lack of system scop e creates grave concem that SP does not have the long term 

) capability tb provide effective competition in the west. However, combined, UP and 

SP can meet the bNSF system scope and can compete effectively. 

APC will benefit directiy from the single Une network which UP/SP 

proposes in m.any significant ways. As an example, a portion of APC's ocean home 

business continues to move in rail service from Los Angeles to San Antonio and then 

via motor carrier over the Laredo border crossing to Mexican points. A through single 

line service from Los Angeles to Laredo will allow APC to reduce its cost and improve 

its service on this business. This in cum vvUl allow APC to reduce its price to its 

customers. Further, the new single line route would provide the capability for APC to 

offer a containerized intermodal service for shippers now moving produds in highway 

service between Southem Cadifornia and the Laredo, Texas/Monterrey, Mexico areas. 

The merger will also provided added capacity in both intermodal terminal 

and trackage areas through the potential rationalization of the UP and SP infrastmcture. 

"Hiis added capicit) provide^' the abiUty for APC to grow. For.example, APC is 



currently building two new "on-dock" rail terminals, one at Los Angeles and one at 

Seattle, to serve our growing international volumes APC will be able to initiate a cost 

effective single line service between Los Angeles and Seattle in the so-called "1-5 

Corridor". 

In the past, APC has seen sen ice performance levels fluctua':e 

dramatically on both UP and SP. APC strongly believes that the proposed merger will 

provide the means for both carriers to stabilize their perfomiance levels and to provide 

the quality of service which APC and its custc Tiers desire. 

B. Divestitijre Should Not Be Granted 

Divestiture of any line in this preceeding creates unnecessary 

inefficiendes. Divestiture would place another carrier in the middle of the UP/SP rail 

network, creating more handoffs, more costs and more administrative expense. It 

would also negatively impad APC's abiUty to manage its container, diassis and rail car 

fleet. APC can perceive no benefits to injecting a carrier like Montana Rail Link, for 

example, into the middle of the UP/SP system.. 

Divestiture of the Central Corridor Une in particular would critically 

undermine the network ;cope of the UP/SP railroad. The proposed UP/SP operating 

plan would use one Central Corridor line as a highspeed intermodal line and the other 

for manifest freight. This is critical to APC, whose volume is all intermodal. If UP/SP 

retain only the Westem Padfic Une after divestiture, that line wUl be severely congested 

with both intermodal-and manifest traffic. 

UP stated at the Cal PUC hearing this month that if the Montana Rail Link 

application for divestiture were accepted, the- merger would be dead. APC understands 

that divestitiare of the Cotton Belt to Conrail could also jeopardize the merger, or at the 

very least, jeopardize the BNSF trackage rights agreement. To APC, either of those 

results wouid be a severe blow to effective competition in the west. Without the Cotton 

Belt, the combined UP/SP could not offer the broad systems scope necessary to compete 



effedively against BNSF. If the merger fails, there is nothing in the current 

environment to create any assurance that SP and UP as separate entities can compete 

effedively in the future. In short, divestiture would be the death knell to effective 

competition with BNSF. 

rv. Conclusion 

In summary, APC supports the proposed UP/SP merger and the 

BNSF/UP trackage rights agreement without conditions and respectfully requests the 

Board to gra.nt the applicants' petitions. 

Dated: May 30,1996 

Respectfully submitted. 

ANN FINGARETTE FIASSE 

American F*resident Compa.nies, Ltd. 
^ 1111 Broadway 

* Oaxland, California 94607 

(510) 272-7284 
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OFFICE: (202) 371-9500 

DONELAN, CLEARY, WOOD & MASER, P.C. 

ATTORNE'S AND COUNSELORS AT LAW 

SUITE 750 
UOO NEW YORK AVENUE, N.W. 

WASHINGTON, D.C 20005-3934 

May 28, 1996 

Honorable Vemon A. Williams 
Secretary 
Surface ransportalion Boai ' 
12th ant Constitution Avenue, > V 
Wa.shington, D.C 20423 

TELECOPIER: (202) 371-0900 

Ri- Finance Docket Nc. 32760; Union F .cific Corporation, Union Pacific 
Railroad Compunx cmd Missouri Pacific Railroad Cdmpany - Control and 
*fer^er -- Southern Pacific Rail Corporation, Southern Pacific 
1 ranspcrtation Company, St. Louis Southwestern Railway Company, 
SPCSL C trp. and the Denver and Rio Grande We.stem Railroad Company. 

Dear Mr. WiUiams: 

Enclosed for filing in the above-captioned proceeding are ;.n original and twenty (20) 
monies of the BRIEF OF THE DOW CHEMICAL COMPANY (HIGHLY CONFIDENTIAL VERSION), 
designated DOW-23 and an original and tv. cn-, (20) of the BRIEF OF THE Dow CHEMICAL 
COMPANY (RFDACFED VERSION), design ated DOW-2^. Also enclosed is a diskette formatted in 
WordPerfect 5.1 wi'h a copy of the Briel (Highly Contid-nlial Version). 

If you have any questions, please d j not hesitate to contact me. 

ENL OSURES 
1750-020 

cc: All Parties of Record (Redacted \'ersiun) 

Sincerely, 

Nicholas J. DiMichae' 
Jeffrey O. Moreno 

J 
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DOW-24 

REDACIED ^ 
(To ye Filed in the Public Record) 

BEFORE THE 
SURF-'̂ CE TRANSPORTATION BOARD 

Finance Docket No. 32760 

Union Pacific Corporation, Ur 'rn Pacific F.ailroad Con-pany 
And Missouri Pacific RaUroad Company 

- Control. nd Merger -

Southern Pacific Rc.i Corporafion. 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

Union Pacific Corporation, Union Pacific Railroad Company 
And Missouri Pacific Railroad Company 

- Control And Merger -

Southem Pacific Rail Corporation, 
Southern Pacific Transportation Company, St. Louis 

Southwestem Railway Company, SPCSL Corp. And The 
Denver And Rio Grande Westem Railroad Company 

BRIEF OF 

THE DOW CHEMICAL COMFANY 

The Dow Chemical Company ("Oow") hereby submits its brief in support 

of its "Comments, Evidence, and Request ior Conditions" (DOW-11) filed on 

March 29, 1996 in the above-captioned proceeding.' WS'.l.uŵ  the requested 

conditions, the oroposed merger between the Union Pacific Railroad C ' ^ ' y and 

the Southem Pacific Lines ("SP")3 (collectively referred to as "Applicants") will 

have serious adverse consequences for competition for chemicals and plastics 

traffic at Dow's production facilitl'^s located in Freeport, Texas. 

1 Although the due date for the submittal of bnels tc the Hoard is Tune ^1-96. Dow is submitting Oiis Brief 
early m orderrg.ve the Board anJ its sUff as much ume a- possible m evaluate DcW. evidence at d argument. 

2 All references to the "UP" include Union Pacific CorpcraUon, Union Pacific Railroad Company and 

Missouri Pacific Railroad rompany. 

3 All references to the "SP" include Southern Pacific Rail Coloration Sout^c... Pacific T-ansportation 
Company, St. Lou.s Southwestern Railway Company, SPCSL Corp.. and The Denver and Rio Grande v/estem 
Railroad Company. 
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Through this brief, Dow summarizes and highlights its major arguments 

and supporting evidence; discusses evidence submitted by other parties to this 

proceeding which further support Dow's request for conditions; and contrasts the 

evidence submitted by the Applicants. This brief is intended to be a guide for the 

benefit of the Board. The Board is referred to Dow's detailed submissions on 

March 25 and 29 (DOW-10 and 11) for a more in-depth presentation. 

Summary of Facts 

In addition to its concems over the anti-competitive effects of the proposed 

merger on the market for chemicals and plastics transportation on the Gulf Coast 

generally (expressed in DOW-10), Dow also is concemed with the loss of a build-

in option from the SP to Dow's Freeport, Texas chemicals 

and plastics facilities. The history of this project demonstrates lhat it is both 

physically and economically feasible. 

The current build-in discussions between Dow and the SP began in April 

1994 with the SP's suggestion that a build-in was a possible means to break the 

UP's strangle-hold on Freeport and to reduce Dow's transportation costs. 

(DOW-11, Comments at 5) 

^̂ ^̂ ^ meetings between Dow and the SP took place on 
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a second meeting of. personnel from 

Dow and tlie SP . iJd- at 7) At this meeting, i 

Dow and the SP were to meet again a 
Due to personnel scheduling 

v f ) changes, the parties rescheduled this meeting . Befoie this 

meeting could take place, the merger was publicly announced. The SP then 

cancelled the meeting. 

At no time prior to the commencement of Applicants' 

testimony in this case, did SP suggest to Dow that the build-in was not feasible. 



Argument 

I THR APPLICANTS INCORRECTLY APPLY THE BOARD'S 
STANPAPn^ TO inFNTIFY RIITLD-IN OPTIONS THAT SHOULD BE 
PRRSF.RVFD POST-MERGER. 

Throughout this proceeding, the Applicants have suggested that they h \̂e 

identified and preserved all build-in opportunities that would be lost as a result of 

the merger pursuant to standards adopted by the Board in Finance Docket No. 

32549, Burlington Noi thern Inc. und Burlington Northem Railroad Company -

Control and Merger - Santa Fe Pacific Corporation and The Atchison, Topeka 

and Santa Fe Railway Company, [Decision No. 38] (served Aug. 23, 1995) 

C'BNSF-Contror). Yet, despite the significant length of parallel lines that are 

part of this merger, the . vp:-licants initially identified only one build-in that they 

have deemed worth preser\'ing, the Mont Belvieu project, to which tiie UP had 

made an irrifutable commitment to build-in to three SP-served shippers. Until 

the submission of their rebuttal, however, the Applicants had never publicly 

articulated the standard they were using and how they have applied that standard 

in practice. Now that they have done so for Dow's Freeport build-in, it is clear 

that the Applicants' self-proclaimed standard significantly diverges from and 

exceeds the standards that the Board has appUed in past cases. 

Citing to BNSF-Control, slip op. at 68, 98, Applicants state that a remedy 

for a lost build-in 

is appropriate where the shipper seeking the condition presents 
evidence that demonstrates: (1) either (a) that a shipper had 
successfully used the threat of a build-in as negotiating leverage, or 
(b) that a build-in was physically viable and economically feasible 
and thus could have given the shipper leverage to negotiate for lower 
rates; (2) that the leverage provided by the build-in opportunity will 
disappear as the result of the merger; and (3) that other competitive 
constraints to 1" e shipper are not as effective as the build-in 
opportunity. 
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(Applicants' Rebuttal, Vol. I - Narrative (UP/SP-230) at 148-49) Applicants have 

sought to cleverly impose additional requirements which never have been 

imposed by the Board and, in fact, would have precluded certain build-out relief 

granted by the Interstate Commerce Commission ("ICC") in BNSF-Control had 

Applicants' standards been applied in that decision. 

For example. Applicants asseit, through the piecemeal storyline of Mssrs. 

James S. Gehring and John T. Gray, that there were "major unresolved questions 

about the feasibility oi a build-in lo Dow's facilities." (UP/SP-230 at 154) 

Although the testimony of Dow's witnesses when read together with the 

Applicants' witnesses is evidence of continued discussion over feasibility issues, 

Dow has provided ample evidence to demonstrate both the physical and economic 

feasibility of the build-in. The fact that there were '̂ ome unresolved issues is a 

result of timing, not an indication of an infeasible project. Both Dow and oP 

were in the midst of working on the build-in project when the merger 

announcement stopped that work and rendered further pursuit oi i.he project a 

pointless endeavor for either party. As a result, there has been no opportunity to 

finally resolve the few issues highlighted by the Applicants. This, however, does 

not mean that those issues could not have beeii resolved. Indeed, the Applicants 

have not made any such claim. Neither does the failure to resolve all issues in the 

limited time in which they were discussed mean that the build-in is not feasible. 

In fact, the existence of some uncertainty actually weighs in favor of 

granting Dow's request for conditions. Obviously the indicators up until the 

announcement of the merger were favorable enough to warrant a continuing 

investment of time and money by both Dow and the SP. Furthe.Tnore, these 

indicators were more than preliminary, as evidenced by 
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Only at the submissioh of evidence in tLe merger case has the SP 

aggressively attempted to discredit the build-in. This was precisely the situation 

faced by Phillips Petroleum Company in the BN/Santa Fe merger, in which the 

Board imposed a condition to preserve Phillips' build-out option, although the 

parties had not yet agreed to constmct the build-in or resolved all the access 

issues. In that proceeding, the ICC recognized the conflicting evidence of 

feasibility: "Though evidence is conflicting, the build-out option may be 

feasible." BNSF-Control, slip op. at 98 [emphasis added]. On that basis, the ICC 

granted trackage rights to a build-in point. 

However, Applicants in this case would have it another way. Applicants 

have noted, "build-in opportunities that Applicants identified as feasible happened 

to be ones that were actively under way." (UP/SP-230 at 148) The Applicants 

appear to tum precedent on its head by requir ng that "feasibility" be equal to 

actual constmction of trackage. Dow submits thut Applicants' view is wrong. 

The Applicant? also argue that Dow has not satisfied the Board's standards 

because it has not demonstrated "that it used a potential build-in as leverage in 

bargaining with UP." (UP/SP-230 at 154) This is not and should not be a 

requirement for the imposition of a build-out condition. 
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' These two facts clearly 

show that, at the time the merger was announced Dow had not yet had any 

opportunity to use the build-in as leverage in bargaining with the UP. But, if 

Dow had attempted unsuccessfully to use the build-in as leverage with die UP, 

this would not indicate the project was not feasible, because a feasible project 

would be constmcted and UP would lose the traffk. Thus, the feasibility of the 

build-in is the essential factor, and not the acmal exercise of leverage to obtain 

lower rates from the incumbent carrier. -v 

II. THE APPLICANTS' FACTUAL WITNESSES ON THE BUTLD-IN 
LACK CREDIBILITY. 

J The Applicants have presented two SP witnesses who testify about the 

build-in discussions between the SP and Dow. However, these witness , Mr. James 

S. Gehring and Mr. John T. Gray, were not participants in most of the 

discussions and, therefore, lack direct knowledge of the events and conversations 

to which they testify. In contrast, Dov/ witness Gebo was directly involved in all 

phases of the build-in discussions from the veiy beginning. 

As Mr. Gebo testifies, the current build-in discussions originated in a 

meeting between Dow and the SP in March 1994 to discuss v/ays to reduce Dow's 

transportaiion costs. (DOW-11, Gebo V.S. at 8) After this meeting, the SP sent 

Dow a letter which included the idea of a direct rail link with ths SP at Freep.Tt. 

(Id.) 

meetings were held 

J in addition to numerous communications between Dow and SP before 
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and after those meetings. (Id at 9-10) Mr. Geh.-ing~ionf,rms this chronology of 

events. (UP/SP-231, Gehring R.V.S. at 4-5, 10) 

Although these build-in discussions were on-going ; Mr 

Gehring did not become personally involved until :. (Deposition 

Transcript of James S. Gehring, March 19, 1996 ("Gehring Tr.") at 106-07) 

Similarly, Mr. Gray concedes that he was not present at any meeting with Dow 

prior to (UP/SP-231, Gray R.V.S. at 63) Yet, both of these witnesses 

testify to facts and events that pre-date their involvement in the buiiu-iu 

discussions. This has led to numerous misrepresentation, and outright factual 

errors in their testimony. 

Although these errors are addressed at various, points throughout this 

Brief, some of the more egregious ones are worth noting here. For example, 

Mr. Gef ring te.>tifies that, ; 

This is simply not tme. In fact, Mr. Gebo testifies that ' 

Mr. Gehring 
was not present and, thus, his statement is pure heresay. 

Mr. Gehring also testifies that the meeting in Denver was 
"lhe first time SP had received 

other important information." (UP/SP-231, 
Gehring R.V.S. at 9) This also is not tme. 



Finally, Mr. Gehring states that a meeting, scheduled for 

"was postponed 

231, Gehring R.V.S. at 11) Tliis is a blatantly false statement. The 

meeting, was rescheduled 

because Mr. Gebo himself had a scheduling conflict. However, when the merger 

was publicly announced on August 3rd, 

Although both Mr. Gehring and Mr. Gray purport to speak for the SP (in 

very few instances does either one use the pronoun "I"), they occasionally present 

conflicting testimony, 

•. For example, Mr Gehring avers that SP was "shock[ed]" 

while Mr. Gray states "we 

were not surprised" 

{Compare UP/SP-231, Gehring R.V.S. at 10 with Gray R.V.S. at 64) This 

t>'pe of inconsistency only spotlights the limited involvement of these witnesses in 

the Dow build-in project. 

A final matter that is particularly disturbing to Dow is the impression 

created by Mr. Gehring that he can speak for Dow. For example, Mr. Gehring 

njtes several times that "both Dow and SP recognized . . . " certain facts. 

However, he cannot possibly be informed enough to present Dow's testimony in 

this case, especially since he was not present at many of the key discussions. 
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There are several SP personnel who were present throughout the build-in 

discussions with Dow and could testify to the tme facts. Instead of relying upon 

the testimony of these people, the SP has elected to present the testimony of two 

individuals whose involvement was very limited and whose knowledge of the 

acmal events is mostly second and third-hand. The credibility of these witnesses, 

therefore, should be in serious doubt, particulariy when contrasted with the 

testimony of Mr. Gebo who was directly involved in all build-in discussions on 

behalf of Dow. 

IIL THE APPLICANTS HAVE FAILED TO REBUT DOW'S EVIDENCE 
THAT THF. BUILD-IN WAS FE ASIBLE. 

In its March 29th comment;: (DOW-11), Dow"Yresented a volume of 

evidence, in the form of testimony icumentation, demonstrating the physical 

and economic feasibility of a SP build-in to Dow's Freeport, Texas facilities. 

f-TT) Most of the dv̂ cumentary evidence actually was generated ; 

while the build-in was under study. Now, the Applicants, in direct 

contravention of this evidence, have claimed that the build-in is not feasible. To 

support this claim, they submit the rebuttal verified statements of two SP 

employees, Mssrs. James Gehring and John Gray, neither of whom, according to 

their own testimony, were directly involved in discussions with Dow prior to 

See Part II, infra. Neither witness presents even a single supporting 

document that might lend some cred;jnce to their stilted and generalized opinions. 

As a result, both witnesses utterly fail (separately or together) to refute the 

feasibility testimony of Dow witness William L. Gebo or any of the 

documents submitted by Dow as evidence of feasibility. 

10 
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A. The Onlv Studv Conducted of the Physical Feasibilitv of the Build-in 

Concludes tha* the Build-in is Feasible. 

Dow has presented extensive e v'idence that a build-in to Freeport from the 

SP is physically feasibL\ (DOW-11, Comments at 17-19; 

Ciebo V.S. at 11-13) Of particular nott is a s»ud> 

which is attached lo DOW-11 as Exhibits 

WLG - 6 and /. Although several of Applicants' witnesses attempt to 

"characterize these presentations as "preliminary," they do not present any 

evident that contradicts or refutes the conclusion 

Applicant witness Gehring actually states that 

• (UP/SP-231, 

Gehring R.V.S. at 12) All that he testifies to are the feasibility issues that would 

have to be addressed. Nowhere does Mr. Gehring claim that these issues are 

insurmountable or otherwise would render the build-in project physically not 

feasible. The fact that certain issues were unresolved when the public 

announcement oi the merger terminated build-in discussions should not 

automatically lead to tbi conclusion ihat the build-in is not physically feasible. 

The issr .s raised by Mr. Gehring either are not very significant, were at 

le'-st partially addressed by Dow and the SP, or are raised tor the first time in 

this proceeding. For example, Mr. Gehring (and also Mr. Gray) raises the 

spectre lhat the SP might have to rehabilitate at extra 

cost, in order to serve Dow via a build-in. {Id. at 13; Gray R.V.S. at S) 

Howeve:, he cannot affirmatively state that this would be the case. Furthermore, 

the SP never raised tnis matter with Dow during their build-in discussions. 



Because the SP currently reaches • 

picsumably the SP palnned to serve Dow in the same manner. 

Mr. Gehring further questions the ability of the SP to gain interplant and 

intraplani access at Freeport via a build-in. (UP/SP-231, Gehring R.V.S. at 13) 

Intraplant access was not a problem because, contrary to Mr. Gehring's statement 

(ili. at 7), Dow owns its intraplai.i track at Freeport. (DOW-11, Gebo V.S. at 7) 

Although the UP does own most of the interplant trackage, Dow did not belitve 

this would pose an insurmountable problem because Dow owns most of the l.̂ nd 

between its plants upon which interplant track could be constmcted. {Id. at 12) 

Mr. Gehring also raises the fact that the build-in would have to cross 

as an obstacle to physical feasibility. This argument 

is without merit. The Board well aware of the proceî ures in place to force a 

crossing of another carrier's track. Indeed, under the ICC Termination Act, 

Congress directed that such crossing matters should be decided expeditiously, 

withm 120 davs. 49 U.S.C. § 10901(d) (1996). 

Finally, Mr. Gehring points out that the build-in route was through 

wetlands, but, 

(UP/SP-231 Gehring R.V.S. at 13-14) Rather, Mr. 

Gehring hangs his hat upon idle speculation that legal and public relations 

obstacles might iu e. However, he ignores the fact that 

Furthemiore, this route does not 

12 



actually pass through protectee vvetlands but, rather, 

This should have 

moderated most environmental concems that theoretically might hav J arisen and 

it certainly indicates that the physical constmctio-: of track is feasible. The 

speculative nature of Mr. Gehring's concern does not demonstrate physical 

infeasibility. 

B. The SP's Rates for Transporting Traffic Over the Build-in Were 
Sufficient to Render the Build-in Fcnnnmicallv Feasible 

Dow has presented extensive empirical, documentary and testimonial 

evidence of the eccnomic feasibility of the SP's proposed build-in to Freeport. 

(DOW-11, Comments at 19-24; Gebo V.S. at 13-16) Much of this evidence has 

been largely ignored by the Applicants. To the e.vtent the Applicants have 

attempted to refiitc Dow's evidence of economic feasibility, they have engaged in 

misinformation and iiave use accurate data in their empirical analyses. 

Applicants' claim of economic infeasibility is based upon three factors. 

First, the Applicants assert that the rates the SP could offer over the build-in 

would be higher than the rates Dow currently pays to the UP at Freeport. 

(UP/SP-231, Gehring R.V.S. at 12) Second, they claim that the cost of the build-

in is under-estimated. (UP/SP-230 at 154) Finally, they argue that SP was 

unable to finance the build-in and Dow was unwilling to do so. {Id.) Each of 

these claims is erroneous and unsupported by the facts. 

1. Mr. Gehring's rate analysis i«; hased upon incorrect rate data 
and factualiv flawed assumptions. 

The first claim, that the SP's build-in rates would be higher than the 

UT's current rates to Dow, is simply not tme. Mr. Gehring based his conclusion 

13 
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^ -̂ -̂  up in incorrect UP rates and upon the incorrect assumption that only Dow traffic 

would be carried over the build in. 

Mr. Gehring, an SP employee, did not have access to the U'̂ 's actual rates 

to Dow and, therefore, he decided lo gu-ss. (Gehring Rebuttal Tr. at 35-36) His 

estimates, hov.'ever, are far from accurate. The UP rates estimated by Mr. 

Gehring a e lower than Dow's actual rates from the UP. 

{Compare Gehring Rebuttal Tr., Ex. 3 with DOW-11, Verified Statement of 

Tliomas D. Crowley ("Crowley V.S."), Ex. 3) Thus, Mr, Gehring's first critical 

error was '"ie use of an artificially low UP rate to reach his conclusion tliat the 

SP's build-in rates would be higher than the UP rates. 

Compounding his rate error, Mr. Gehring m^es another erroneous 

assumption that only Dow traffic would support the cost of the build-in. 

(Gehring Rebuttal Tr. at 31-32) But, this is highly unlikely. Dow witness Gebo 

^ testified that, in additiou to Dew's carioad̂  of traffic per year,? the SP 

could access another carloads from other shippers at Freeport and yet 

another carloads from several shippers over the build-

in. (DOW-11, Gebo V.S. at 13) At least one of these additional shippers. 

Quantum, located at Chocolate Bayou, also has submitted comments expressing 

concern about losing the SP build-in option post-merger. (QCC-2) 

Mr. Crehring was well aware of rhese facts, as evidenced by references to these 

other shippers and to a Quantum build-in, in particular, in his rebuttal testimony. 

u • ^" '̂y'" that SP would originate only of the carloads available to it 
(Gehnng Rebu'tal Tr. at 31 -32) However, Dow estimated that SP would originate at least carloads out of 
r^^'^iu û*"̂ ^ '̂ demonstrated in the text, above, e ver, using Mr. Gehring's extremely conservative 
figures, the build-in is econom.ically feasible at the rates quoted by the SP. 

14 
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(UP/SP-231, Gehring R.V.S. at 6, 9-10, 14-15) However, in order to obtain the 

desired results from his analysis, he chose to ignore this traffic. 

At most, Dow's traffic would have represented ' ci" the potential 

build-in traffic, \djusting Mr. Gehring's analysis to reflect this fact, Dow's per 

carioad portion of the build-in cost would total at most.6 This is 

significantly less than projected by Mr. Gehring. (Gehring Rebuttal 

Tr., Ex. 3) When per car is aaded to the build-in rates developed by the 

SP, they compare quite favorably to the UP rates:̂  

Dest UP SP Rate 
State Rate uncluding build-in cost) 

CA $ $ ^ 
GA 
NJ 
PA 

Thus, Dow would realize significant savings over the UP from an SP 

build-in even after the cost of a build-in is considered. 

This is consistent with Dow's evidence that its status as a captive shipper to 

a market dominant UP, at Freeport, Texas and Plaquemine, Louisiana, has 

resulted in Dow paying a • rate premium over competitively served 

6 This figure was calculated follows using Gehring Rebuttal l r . , Ex. 3: 

7 This chart is derived from DOW-11, Crowley V S.. Ex. 3. The UP rates are from Col. 2 and the SP rates 
arc Col. 3 + 

15 
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chemicals and plastics shippers.̂  (DOW-11, Comments at 22) Dow's estimated 

annual savings from access to a competing carrier is {id. at 22-

23) When combined with the savings of other captive shippers along the build-in 

route, the economic feasibility of the build-in is unquestionable. Mr. Gehring's 

analysis confirms this fact when the tme traffic volumes accessible via the build-

in ju"e considered. 

2- There is no evidence to snnport .Applirnnts' clr̂ m that the 
build-in costs are under-estimated 

Both Mssrs. Gehring and Gray suggest that the 

cost estimate of the build-in is understated. There is no basis for this 
claim. ,̂  

Dow vitness Crowley concludes that, in his experience, the price tag may be 

over-estimated. (Id., Crowley V.S. at 4) There simply is no evidence to 

conclude that the estimate is inaccurate. 

-̂ -Dow has been and remains willinp to finance a hnild-i.nf 

Applicants accuse Dow of "obscur[ing] the fact that nobody has been 

wilHng to finance a build-in, and that SP is . . . in no position to finance one." 

(UP/SP-230 at 154) This statement is an example of Applicants' use of half-

tmths and misinfonnation. 

) 

16 
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First of all, it is Applicants who have created the confusion over financing. 

Dow witness Gebo has testified that 

(DOW-11, Gebo V.S. at 15) This statement, however, clearly is inconsistent with 

Applicants' claims in this proceeding.̂  The SP, therefore, now claims that it 

could not finance the build-in, although, interestingly, it still claims that it would 

want . (Gehring Tr. at 142) 

Applicants further assert that Dow v/as unwilf g to finance a build-out. 

This is blatantly untme. Although Dow would be the single largest shipper over 

the build-out, its traffic would account for (DOW-11, 

Gebo V.S. at 13) Dow was willing to finance its fair share of a build-out, but 

Dow did not want to finance the entire build-out which would benefit other 

shippers at Fr-̂ eport without a proportional 

contribution from those other shippers. {Id. at 14) 

Applicants then suggest that 

This is not tme. 

Mr. 

Gehring also states that: 

(UP/SP-231, Gehring R.V.S. at 9) 

^ Furthermore, the United States Department of Justice, among many others, has seriously challenged 
.'Vpplicants' claims that the SP is in weak financial condition that will render it an increasingly ineffective competitor 
over time. (DOJ-8, Verified Statement of Eileen Zimmer). 

17 
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In the final analysis, whether the project was to be financed as a build-out 

or build-in is irrelevant. This was not one of the considerations examined in 

BNSF-Control and the Applicants' attempt to make an issue of this is just another 

example of the application of a greater standard than that adopted by the Board in 

previous mergers. The frcus should be upon the feasibility of the project. A 

Freeport build-in undoubtedly is feasible. 

Finally, perhaps the most telling evidence of the overall feasibility of an SP 

build-in has been the SP's own treatment of the matter in this proceeding. Ever 

since Dow tlrst expressed its concems about the merger in this proceeding, the 

SP has insisted on maintaining a level of confidentiality even greater than that 

provided for in the Protective Order in place in this proceeding. Notably, all 

build-in documents produced by the SP in this proceeding have been designated 

"Highly Confidential" but have not been placed in the Applicants' document 

depository and have not been made accessible to anyone other than Dow's outside 

legal counsel and consultants. In addition, all deposition transcripts of SP 

personnel who address the build-in have been designated "Highly Confidential." 

Furthe-more, at the SP's insistence, Dow reluctantly was compelled to redact 

virtually its entire discussion of the build-in project in the public submission of 

Dow's March 29th comments (DOW-12). Indeed, only after a prolonged debate 

with the SP's counsel was Dow even permitted even to use the wo.-_ "SP", 

"build-in", and "Freej ort" in the same sentence of Dow's public filing. 

18 
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IV. BNSF WILL NOT PROVIDE DOW WITH A BUILD-IN OPTION AT 
FREEPORT AFTER THE MERGER. 

Applicants rely heavily uprn the presence of the BNSF as a potential build-

in carrier to Freeport after the merger as a reason why Dow will not suffer 

competitive harm at Freeport as a consequence of the merger. .Although this 

proposed merger may appear to render Dow a "3 to 2" point, the tme impact will 

more accurately resemble that of a "2 to 1" point. ""Hegardless of how the 

anticompetitive effects are characterized, Dow will suffer a loss of competition at 

Freeport as a result of the merger. As a "3 to 2" scenario, Dow loses the 

aggressive competition provided by ĥe SP as a maverick third carrier. As a "2 

to 1" scenario, the merger effectively will eliminate build-in options from both 

the SP and BNSF. From either perspective, BNSF will not provide Dow with a 

build-in option after the merger. 

A. SP is the Catalyst that has Sustained BNSF's Interest in a Build-in to 
Freeport. 

Applicants contend that Dow has failed to show how it will be harmed by a 

reduction from three carriers to two. (UP/SP-230 at 154-55; UP/SP-231, Vol. 2, 

Pt. B, Rebuttal Verified Statement of Richard B. Peterson ("Peterson R.V.S.') at 

56) This claim ignores the testimony of Dow witness Kwoka, which is supported 

by Dow's ..?tual experience pursuing build-in options for Freeport, and by the 

.estimony of the Applicants themselves. 

19 
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Dow's Freeport build-in is a textbook example of -̂ ality proving theory. 

Dr. Kwoka's survey of economic research demonstrates that a third competitor 

frequently plays a critical role in the market because the third firm frequently 

refuses to coordinate with the dominant two, which forces them to respond in a 

simvlar competitive manner. (DOW-11, Verified Statement of John E. Kwoka 

("Kwoka V.S.") at 12-15, 17-24) 

In the nre-merger three-carrier environment, Dow's build-in discussions 

are directly attributable to intense competition amcng all 

three carriers in the Gulf Coast. N 

This was the genesis of the 

build-in discussions that followed. 

The duopoly that will exist on the Texas Gulf Coast after the merger will 

provide BNSF with an incentive not to constmc. a build-in to Freeport. 

. After the merger, both UP and BNSF will serve 

numerous shippers exclusively over a large geographic area and both will have 

strong incentives to protect their captive territpries from one another. The best 
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way to do this will be to reach a tacit understanding that each will not raid the 

other's captive shippers, thus preserving to each its monopoly profits from these 

shippers. (DOW-11, Kwoka V.S. at 5-6) Therefore, it would be competitively 

dangerous for BNSF to pursue a build-in to the UP's largest cnemicals and 

plastics shipper, Dow at Freeport, because BNSF would be iuMting a similar 

response from the UP at a captive BNSF location. 

Applicants' witness Spero has attempted to dispute this fact 

This is a 

textbook example of competitive harm in a either a "2 to 1" or "3 to 2" situation. 
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B. The Merger Will Further Weaken the Economic Feasibility_oL-a 
RNSF Build-in. 

Even if BNSF would have sufficient competitive incentive to pursue a 

build-in to Freeport after the merger, the economic feasibility of a BNSF build-in 

will be significantly weakened. 
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(Gebo Tr. at 89-91) 

Applicants have attacked Dow's analysis because Dow witnesses Gebo and 

Crowley do not consider traffic BNSF could haul to New Oileans, under the 

settlement agreement between Applicants and BNSF, which BNSF cannot haul 

currently. (UP/SP-231, Spero R.V.S. at 15) First of all, as explained by Mr. 

Gebo, above, Dow did not reach its conclusions solely on the basis of BNSFs 

inabiUty to reach New Orleans. Dow also looked at 
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Equally important, Mr. Crowley dif' not consider New Orleah.i traffic 

because BNSF docs not have the infrastmcture to enable it tc handle the traffic 

efficiently. The extensive analyses Conso'idated Rail Corporation O'Conrail"), 

the Kansas City Southem Railway Company ("KCS"), the Society of the Plastics 

Industries ("SPI"), the Chemicai Manufacturers Association v CMA"), and others 

confirm this conclusion and justify Mr. Crowle; s analysis. 

Conrail has presented highly d. traied evidence that BNSF will not be an 

adequate substitute for SP on the Guif Coast, even undei the BNSF settlement 

agreement. (CR-21 at 56-59) In particulur, BNSF service will be handicapped at 

Houston, which BNSF concedes is the "anchor" for all the lines BNSF would 

acquire, and through which all of Dow's traffic would have to travel. (CR-21 at 

56; BNSF-1, Verified Statement of Neal D. Owen ("Owen V.S.") at 25) Gerald 

Grinstein, the former hainnan of BNSF candidly concedes lhat BNSF will suffer 

a "severe service disability" at Houston. (Deposition of Gerald R. Grinstein, 

Febmary 16, 1996 ("Grinstein Tr") at 161) 

Conrail has idenrified several major service problems for BNSF at 

Houston. (CR-2.' al 62-66) For example, while SP traffic at Houston largely 

avoids reliance upon teriainal caniers, B^ ŜF will be required to use one and 

sometimes wo terminal carriers. {Id. at 62) The additional handling of tni*. 

iraffic at Houston will add both co and time to traffic moving via BNSF, as 

compared "to the same traffic flows over the SP today, not to mention the 

implications for safety, potential misrouting, and damage. {Id. at 64 • 

Similarly, BNSi ..attic will te disadvantaged ai St. Louis by its need to use 

switching carriers, such as TRRA, to cross the Mis Mssippi River in ordei to 
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access eastem carriers. {Id. at 73) The SP is not burdened by this problem today 

/ and neither will the combined UP/SP. The same problems associated with the 

Houston terminal will be present here too. 

Another critical factor is BNSF's lack of infrastmcture in the Gulf Coast 

for handling chemicals and plastics traffic. (CR-21 at 79-81) BNSF will have 

acce.-:s to of switching and classification yards in the Gulf Coast post-

mergei criVcil facilities for chemicals and plastics traffic. {Id. at 80; S.-*I-11 at 

40) This IS lesL than of tlw facilities available to SP today. (CR-21 at 

80) Similarly, BNSF will have . of the available storage-in-transî  

capacity in the Gulf Coast post-merger, a significant infrastmcture requiren.eni 

for plastics traffic. {Id.: SPI-11 at 39) This is lesŝ than or SP's 

cpacity today. These deficiencies have not been cured by the Applicants' 

settlement agreement with CMA. (CR-37 at 7, 10-12) 

BNSF's low market share for Gulf Coast chemicals and plasti;s traffic, 

relative to UP and SP shares, is indicative of its pt or infrastmcture f JV handling 

this traffic. Thus, BNSF cannot be expected to provide service comparable to the 

SP today and certainly not comparable to the combined UP/SP post merger. Any 

analysis by the Applicants that assumes BNSF can and will handle all the 

chemicals aî d̂ plastics traffic to which it will have access is grossly overstated. 

As a consequence of its poor infrastmcture for handling chemicals and 

plastics traffic, BNSF is not likely to constmct a build-in to Dow at Freeport. 

Nor is it likely to be able to handle Dow's traffic efficiently if Dow were to 

constmct a build-out to BNSF 

In contrast, the SP 

has the infrastmcture to handle it efficiently and cost-

effechvely. Thus, the m .ger will eliminate Dow's only tme build-in option, the 

SP. 
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V TNTFRMODAL AND SOURCE COMPETTTION ARE NOT ADEQUATE 
9TTR.STITIITES FOR TNTRMMOr.AL COMPETITION AT FREEPORT. 

In their primary application. Applicants submitted very generalized 

testimony about intermodal and source competition for chemicals and plastics 

traffic. (UP/SP-23 at 232-48, 486-500, 714-17) In response to this testimony, 

Dow witness Gebo addressed source and intermodal competition in great detail. 

(DOW-11, Gebo V.S. at 18-31) Although Mr. Gebo acknowledged the limited 

existence of such competition, he also explained that such competition is severely 

constrained by many variables. As a consequence, intermodal and source 

competition are effective only on selected traffic lanes or for selected 

commodities, and cannot pre /ide an effective competitive check to the market 

dominance of a merged UP/SP. 

Applicants have barely acknowledged Mr. Gebo's factual testimony in their 

rebuttal, and have elected simply to rely upon their initial seil-serving testimony. 

However, 

Thus, Dow's loss of a competitive build-in option can only be rectihed by 

providing Dow with an equivalent option from another rail carrier. 

Applicants would suggest that Dow's problems, like those of the plastics 

and chemicals industries .n general, can simply be solved by putting products on 

tmcks, ships and barges. They are wrong. As Mr. Gebo has explained, Dow's 

challenge qf economically moving broad range of chemicals and plastics products 

isinunense. Competitive rail access is essential. 
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VI. THF CONDITIONS REOUESTED RY DOW ARE JUSTIFIED BY THE 
EVIDENCE. 

Dow has formulated its request for conditions as a request for primary 

relief and a request for altemative relief The primary rt quest contains the relief 

that Dow believes will restore a build-in option to Dow that is equivalent to the 

build-in option currently provided by the SP. Dow's altemative request contains 

the minimum relief to which Dow is entitled. 

Specifically, to ameliorate the anticompetitive effects of the proposed 

merger upon Dow's Freeport facilities, Dow has requested the following relief: 

Primary Reo'iest 

1. Trackage rights for a carrier other than the^NSF, to be determined 

by Dow, over -

a. The SP's line between New Orleans, LA and Houston. '̂ X; 

b. The SP's line between Houston, TX and Memphis, TN; 

c. The UP's line between Houston, TX and Algoa, TX (includhig 

the portion of the BNSF line over which the UP currenUy 

operates pursuant to trackage rights); and 

d. The UP's line between Algoa and Angleton, TX with the iHght 

to connect to new line constmction to serve Dow at Freeport 

and any other shippers located along the new line. 

and 

2. Trackage rights for the BNSF over the UP line between Algoa and 

Angleton, TX with the right to connect to new line constmction to serve 

Dow-at Freeport and any other shippers located along the new line. 

.Alternative Request 

Trackage rights for a carrier other than the BNSF, to be named by Dow, 

over 
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a. The SP's line between New Orleans. Louisiana and Houston, 

Texas; 

b. The SP's line between Houston, Texas and Memphis, 

Tennessee; and 

c. The UP's line between Houston, Tê as and 

with the righl to connect to new line constmction in the 

vicinity of in order to serve Dow at Freeport and 

any other shippers located along the new line. 

Remarkably, the Applicants have singled out Dow as "a prime example of a 

shipper using this merger to obtain a windfall." (UP/SP-230 at 153) Dow's 

request for conditions, however, is much nanower than the request of any other 

shipper seeking to preserve a build-in. While Dow has requested only trackage 

rights for a carrier to a build-in point, other shippers have requestec trackage 

rights directly into their facilities. Dow cm hardly be accused of overreaching 

when it has asked for the most narrow scope of relief 

Dow's primary request for relief asks that the trackage rights build-in 

point be shifted from ' to a point between Angleton and Algoa, Texas. 

The reason for this shift is to ensure that the tenant carrier has the same economic 

incentive to constmct a build-in as the SP has currently. Dow has demonstrated 

that no other carrier has the route stmcture that will permi*̂  it to terminate as 

much Dow traffic or obtain as many extended hauls as the SP. As a result, the 

net economic benefit of a build-in from will be less for other carriers 

than for the SP, because, while the cost of constmction would be the same for all 

carriers, the revenue ben''*̂ '̂ s to any new carrier will be less than they are for the 

SP. Therefore, no other carrier will have as much to gain economically as the SP 
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does today. However, a less costly build-in from a closer point will be viable for 

these carrie'"s; th"*:- restoring Dow's competitive position for a build-in. 

Dow's primary request for relief includes trackage rights for both BNSF 

and a third carrier because 

Also, as demonstrated by Dow, BNSFs current build-in option would' 

be weakened significantly as a result of the merger and, thus, may not be feasible, 

if it eve.*- was. 

Dow's altemative request seeks trackage rights for a carrier, other than 

BNSF, to the build-in point under conside.-ation by Dow and the SP. 

N 

. This relief is wholly consistent with the build-in relief 

granted in BNSF-Control. 

Applicants also make the absurd proposition that Dow's primary and 

altemative request for trackage rights from Houston to New Orleans and from 

Houston to Memphis is overreaching. {Id.) However, without these conditions, 

the tenant carriers (most likely KCS, Conrail, or Illinois Central) would not be 

able to connect with their existing Unes, thereby rendering the right to build-in to 

Freeport useless. In addition, these conditions will ensure that the same efficient 

connections that can be provided by the SP today will also be provided by the 

tenant carrier post-merger. 
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^ WHEREFORE, Dow requests that its request for conditions be imposed 

upon the proposed merger. 

May 28, 1996 

Respectfully submitted, 

Nicholas J. DiMichael 
Jeffrey O. Moreno 
Donelan, Cleary, Wood & Maser, P.C. 
UOO New York Avenue, N.W., Suite 750 
Washington, D.C. 20005-3934 
(202) 371-9500 

Attomeys for The Dow Chemical Company 

n 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing BRIEF OF THE DOW CHEMICAL COMPANY has 

been served via first class mail, postage prepaid on all parties of record in this proceeding on the 

28th day of May, 1996, and by hand delivery to Washington, DC counsel for Applicants. 

Aimee L. DePew 
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LAW o y r i c E S 

F R I T Z R K A H N , P.C. 
S U I T E 7 5 0 W E S T 

l l O i N E . V Y O H K A V K N U E . S.W. 

W A S H I N G T O N . D.C. 2 0 0 0 5 - 3 9 3 4 

(20i2) 3 7 1 - 8 0 3 7 

F A X (SOej 3 7 1 - 0 9 0 0 

ORIGINAL 

Hon. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Washington, DC 20423 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n Finance Docket No. 32760, Union P a c i f i c 
Cort)., et al.--Control and Meraer--Southern P a c i f i c R a i l Corp.. are 
the o r i g i n a l and twenty copias of tht^ B r i e f of Mountain Coal 
Company. 

Extra copies of the Brier and of t h i s l e t t e r are enclosed I o r 
vou t :> stamp t o acknowledge your receipt of them and t o r e t u r n to 
me i n the enclosed selr-addressed, stamped envelope. 

By copy of t h i b xettei", service i s being e f f e c t e d apou coi-nsel 
f o r each oi: the p a r t i e s . 

I f you have any question concerning t h i s f i l . i n g or i f I 
othPiwise can be of assistance, ple^ise l e t me know. 

Sincerely yours, 

enc. 
cc: ALJ Jerome Nelson 

A l l ' p a r t i e s 
Thomas F. Linn, Esq. 

0«ic*cl the Secretary 

I 1 Partof 
\ 5 j Public Racord 



BEFORE THE 
SURFACE TRANSPORTATION BOARE 

WASHINGTON, D.C. 20423 

ORIGINAL 
MTN-3 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, £t a l . . 
--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, fit. a l . 

BRIEF 
OF 

MOUNTAIN COAL COMPANY 

Pursuant t o the decision of the I n t e r s t a t e Commerce 

Commission, served Decemt^r 27, 1995, Decision No. 9, Mountain Coal 

Company submits the attached l e t t e r of i t s Vice President, Mr. 

Michael W. DeGenring, dated May 17, 1996, as i*-'' B r i e f herein. 

Respectfully submitted. 

Ottice of the Secretary 

HIY2 3t996 

E Part of 
Public Record 

MOUNTAIN COAL CO IPANY 

By i t s attorney, 

F r i ^ R/ Kahn 
F r i t z SL. Kahn, P.C 
Su i t ^ 7 5 0 West 
1100 New York Avenue, NW 
Washington, DC 20005-3934 

Tel.: (202) 371-8037 

Dated: May 22, 1996 



M[oujtitaiii Coal Company 
555 Seventeenth Street-
Denver. Colorado 802t)2 
Telephone 303 293 4300 
Facsimile 303 293 4128 

1̂ 

May 17. 1996 

Mr. Vemon Wilhams. Secretary 
Surface Transportation Board, Room 3315 
12th and Constitution Avenue, N.W. 
Washington. D.C. 20423-0001 

Re: UP/SP Merger. F.D. No. 32760 

Dear Mr. Williams: 

On March 29, 1996, several parties filed comments with the Surface 
Transportation Board (STB) requesting conditions that would result in divestiture of the 
Central Corridor (Kansas City-Stockton, CA). ^ 

We have made large investments in coal mining operations that in our opinion 
would be adversely impacted by this divestiture. Our mine is located at Paonia, Colorado 
and is currently served by Southem Pacific on ttie Central Corridor. We believe our mine 
will be better served by the merged UP/SP system than it would by any altemative which 
dismembers the SP. We specifically do not favor the proposal advanced by Montana Rail 
Link (MRL). 

While we are. thiough our ARCO Coal Company parent, a member of \v>st-m 
Shippers' Coalition ("WSC") and WSC supports the MRL proposal, we do not believe 
divestiture of the Central Corridoi and conveying it to a third party is the appropriate 
solution. Accordingly, we do not support that aspect of WSC's comments. 

Divestiture would deny us single line service and would add substantially to our 
transportation costs. Efficient, competitive rail transportation is essential to our aeUlty 
to survive and grow in a rapidly changing coal market. Therefore, please do not impose 
this condition. 

I declare under penalty of perjury that the foregoing is tme and correct. Further, I 
certity that I am qualified and authorized to file this verified statement. Executed on 
May 1?. 1996. 

MOU 

) 

Michael W. DeGe 
Vice President 



CERTIFICATE OF SERVICE 

Copies of the foregoing Brief t h i s day were served by me by 

mailing copies thereof, with firsL-class postage prepaid, to 

counsel for each of the parties. 

Dated at Washington, DC, this 22nd day of May 1996 

R. Kahn 
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Mr "Vemon A Wilhams 
Seci wtary 
Suxface Transportation Board 
Case Control Branch, Room 1124 
12th St. & Constitution Avenue, N W. 
Wajihington, DC 20423 

Re: Finance nnrlc^iy^ '''>^^^nnii ^rpimrnT 

Dear Secretary Williams: 

Pursuant to Decision No 36 of the Board scr/ed May 9. 1Q96, this is to advise that the 

argument scheduled to be hdd in this proceedmg on July 1, 1996 f 

IP intends to address the foUowing .ssues: 

^ S J S ? ^ ' 2 ' * Agreement" entered into between the Applicants and the 
BNSF. as modified by the "CMA Settlement," provider a tme com.--t;v.. alternative 
to shippei, .u replacing the intramodal rail competition thnt wouid be Ijst in the 
ttouston/Memphi.s corridor .f the merger is approved, and 

2 WheLHer additional conditicns must oe unposed on Applicants the State of Oregon 
to alleviate contmued inappropriate control of ihc Central Or gon & Pacific Railroad 
Dy the Southera Paafic in order to permit the BNSF to freely interchange traffic at 
commonly-served points and provide lme competitive service for all rail shippers 
rather t/ian i favored few. in the *'f-5" corridor ' 

assuran^, n f ^ * * T ^^^^^^ ^^cd to date by the Applicants do not provide reasonable 

1 Divestiture of the SSW lines and all relateu rail faciiit,es between Houston and 
Memphis, such divcsu. .rc to include all property interests currently held by the SP 
mcludmg trackage arid/oi joint facility rights through KCS" Shreveport yard 
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Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Ave., NW, Rm 
Washi-igtoi., DC 20423 
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434-4144 

SPI-20 

UCC-13 

Re: Finance Docket No. 32760, Union Pa c i f i c Corp., et a l . -
Control & Merger - Southern P a c i f i c Rail Corp., et a l . 

Dear Secretary Will\ams: 

Responsive t o Decision No. 36 issued by the Board on May 9, 
1996, the purpose of t h i s l e t t e r i s to request time at o r a l 
argument behalf of the f o l l o w i n g p a r t i e s ; 

The Society of the P l a s t i c s Industry, Inc. 
(a) Issues: Impact of the proposed merger on the 

p l a s t i c s industry and appropriate -̂emedy; 
(b) Position of SFI: Opposed to primary a p p l i c a t i o n , 

and supports request f o r conditions; 
(c) Time Requested: 15 iii n u t e s . 

n 

J 

O 

( i i ) Montell USA, Inc. 
(a) Issue: Loss of competition at West Lake Charles; 
(b) Position of Montell; Opposed to primary 

, :• apt;lication and supports request fo3 conditions; 
(c) Time Requested! 5 minutes. 

oc 
CM 

J ( i i i ) Union Carbide Corporation 
(a) Issue: Loss of build-out opportunity and 

appropriate remedy; 
Position of Union Carbide; Opposed to primary 

E 

J 

(fc) 

(c) 
a p p l i c a t i o n and supports request f o r conditions; 
Time Requested; 5 minutes 

Res 

cc: A l l Parties of Record 
Martin W\ Bercovici 
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May 6. 1996 

HAND DELIVERED 

Mr. Vemon A. Williams 
Surface Transportation Board 
Case Contro! Branch 
Room 2215 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

3 

Re: Finance Docket No. 32760, Burlington Northern Railroad Company and Vie 
Atchison, Topeka and Sanra ,"t Railway Company - Temiinal Tracliage Rights --
Kansas City Southern Railway Compary 

Dear Secretary Williams: 

Enclosed for tiling in the above-captioned case are an original and twenty copies of The 
Kansas City Southern Railway Company's Bn^f in Onposition to Burlington Norinem/San'u. Fe 
Requeii to Strike ("KCS-52"'). 

Also enclosed is a 3.5 inch Word Perfect diskette containing the text of KCS-52. 

Sincerely yours. 

Alan E. Lubel 

Enclosures 

cc: The Honorable Jerome Nelson 
Restricted Service List (Outside Counsel Only) 
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HIGHLY CONFIDENTIAL 
FILED UNDER SEAL 

BEFORE THE 
SURFACE TRANSPCRTATION BOARD 

Finance Docket No. 32760 

UNICN FACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL MERGER --
SOU'THERN PACIFIC RAIL CORPORATION, SOUTHERN PACiTIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
BRIEF IN OPPOSITION TO BURLINGTON NORTHERN/ 

SANTA FE REOUEST TO STRIKE 

In i t s r e b u t t a l Comments f i l e d on A p r i l 29, 19'̂ e, Burlington 

Northern/Santa Fe (hereinafter "BN/Santa Fe") suggested that a 

ce r t a i n e x h i b i t (Bredenberg Deposition, Exhibit 1) r e l a t i n g to 

admissions made by BN/Santa Fe regarding i t s lack of i n t e r e s t i n 

competing i n South Texas, as well as admissions that the BN/Stnta 

Fe Trackage Rights .Agreement with Applicants was a "package deal" 

under which BN/Santa Fe was required to take r i g h t s i n South 

Texas i n order to get r i g h t s i n which i t had more i n t e r e s t , 

should be s t r i c k e n from the record. (BN/Santa Fe - 54, p.33) 

Although no motion to s t r i k e has been f i l e d , to the extent 

BJ/Santa Fe's request i s taken as a motion tc s t r i k e . The Kansas 

City Southarn Railway Company makas the following response. 



I . The Call Report at Issue. 

The cispu*-ed evidence at issue i s found i n a record of an 

Octcber 5, 1995 telephone conversation, e n t i t l e d a Call Report, 

between Mr. Brad S)--!.nner, Chief Operating O f f i c e r of Intermodal 

and Nort:i American Operations of Transportacion Maritima Mexicana 

and a member of the Board of the Executive Committee of the Tex­

Mex Railway, and Mr. R o l l i n Bredenberg of Burlington 

Northern/Santa Fe. Mr. Bredenberg had been puc i n charge of 

matters r e l a t i n g to t r a f f i c to Mexico f o r BN/Santa Fe and they 

were discussing pos&ible coordination between the two r a i l r o a d s . 

The p c r t i o n of the Cal l Report c i t e d by KCS i n i t s testimony 

provides as follows: 

WE TALKcJD ABOUT MEXICO. ROLLTN TOLD ME THAT THEY ARS NOT 
xNTERESTED IN MEXICO. . . . I SAID - WELL, IF YOU ARE NOT 
INTERESTED IN MEXICO, THEN WHY . . . ARE YOU GOING TO BE 
KAx̂ JDLING THE TRACKAGE RIGHTS ALL THE WAY DOWN TO 
BROWNSVILLE? HE SAID, BRAD, I WAS IN THE CONVERSATION WHEN 
THE TRACKAGE RIGHTS WERE AWARDED. DICK DAVIDSON SAID THE 
FOLLOWING: THAT HE WOULD AWARD THE WESTERN TRACKAGE RIGHTS 
AS LONG AS WE WOULD TAKE . . . THE RIGHTS FROM TEXAS TO NEW 
ORLEANS, TO MEMPHIS AND TO BROWNSVILLE: IT WAS A .PACKAGE 
DEAL. ROB AND ROLLIN SAID - WELL, WE WOULD PREFER THAT TEX­
MEX BE OUR OPERATOR FROM CORPUS TO HOUSTON - DICK'S RESPONSE 
WAS AS FOLLOWS: IT WILL BE A COLD DAY IN HELL BEFORE PEPE 
SERRANO, ANY MEXICAN, OR ANY MEXIC:AN COMPANY EVER OPERATES 
ON MY RAILROAD. 

(Bredenberg Deposition, Exhibit 1.) 

I t i s understandable that Applicants and t h e i r trackage 

r i g h t s partner BN/Santa Fe wish to insulate the Board from the 

disclosures of t h i s Call Report. The Call Report s t r i p s open the 

veneer of r e s p e c t a b i l i t y and good intentionfa that these p a r t i e s 

t r y to portray and provides a rare glimpse at the true 

motivations and nature of bargaining between Applicaiits and 

BN/Sarta Fe i n regard to South Texas. 



As explained below, the information i s relevant, the C a l l 

Repcrt has been authenticated, and there was no basis f o r the 

Board not to consider t h i s evidence. 

11. The Cal l Report has been authenticated by Mr. Skinner. 

In the smoke screen that 3N/Santa Fe raises i n i t s Comments, 

i t t r i e s t o obscure the basic fact that .Mr. Skinner, i n his 

deposition, d i d authenticate the Call Report. He stated that 

t h i s was his accurate record of his telephone conversation w i t h 

Mr. Bredenberg. (Deposition of Br.-.d Lee Skinner, pp. 44-45.) 

Thus, i n response to questions concexning the October 5, 1995 

Call Report, Mr. Skinner t e s t i f i e d t h a t : 

Q. Is that c a l l report sworn testimony? 

A. Is that sworn? No, i t was an i n t e r n a l report f o r my 

f i l e . 

(Skinner Dep., pp. 43-44.) 

Q. That c a l l report r e f l e c t s what you understand Mr. 

Bredenberg said other people said, i s that a f a i r 

statement? 

A. That c a ' I r e p o r t r e f l e c t s what I heard on the phone and 

that's i t . 

( I d . , p. 45 . ) 

Q. Were those [the c a l l report] Mr. Bredenberg's words, to 

tne best of ycur r e c o l l e c t i o n : We don't have a l o t of 

i n t e r e s t i n Houston south? 

A. Yes. I mean, t h i s -- I di c t a t e d that c a l l report ten 

mi.nutes a f t e r I got o f f the phone, i n t o a d i c t a t i o n 



machine. To my r e c o l l e c t i o n , that's what I neard. 

( I d . , p. 50.) 

This testimony meets the most basic requirement that the document 

be i d e n t i f i e d by i t s author, that i t was prepared at or near the 

time of the conversatior. w i t h Mr. bredenberg and that i t i s an 

accurate r e f l e c t i o n of the conversation. See, Federal Rules of 

Evidence, Rule 901(b) (1) authentication by testimony of witness 

wit h knowledge,' Rule 803(4) recorded r e c o l l e c t i o n and 803(5) 

records of r e g u l a r l y conducted a c t i v i t y . 

The fact that Mr. Skinner may not have prepared the Report 

w i t h the i n t e n t i o n of submit-ing i t to the Board i s immaterial 

and lends heightened c r e d i b i l i t y to the document. I f whether or 

not documentary evidence was prepared to be submitted i n Court 

the standard of relevant evidence was, Courts would hardly ever 

accept evidence of transactions and events.- The important fact 

' Federal Rule of Evidence 901, Requirement of 
Authentication or I d e n t i f i c a t i o n , provider i n relevant p a r t : 

(a) General provision. The requirement of authentication 
or i d e n t i f i c a t i o n as a condition precedent to a d m i s s i b i l i t y i s 
s a t i s f i e d by evidence s u f f i c i e n t to support a f i n d i n g that the 
matter i n question i s what i t s proponent claims. 

(b) I l l u s t r a t i o n s . By way of i l l u s t r a t i o n only, and not by 
way of l i m i t a t i o n , the f o l l o w i n g are examples of authe..itication 
or i d e n t i f i c a t i o n confo.rming w i t h the requirements of t h i s r u l e : 

(1" Testimony of witness with knowledge. Testim.ony 
that a matter i s what i t i s claimed to be. 

- Indeed, i f on October 5, 1995, (almost two months p r i o r 
to the November 3C, 1995 f i l i n g of the Application i n t h i s 
proceeding) Mr. Skinner had prepared a document intending to 
submit i t to the Commission, there might be grcuncl to question 
his motivation and the consequent c r e d i b i l i t y of the document. 
BN/SF's attorneys are apparently so accustomed to dealing wi t h 
lawyer-prepared testimony and e x h i b i t s , that they have trouble 
accepting an item of r e a l , o r i g i n a l evidence. 



i s that Mr. Skinner prepared the Call Report as a contemporaneous 

r e f l e c t i o n of his conversation with Mr. Bredenberg, an employee 

of Burlington Northern/Santa Fe. 

Mr. Skinner not only vouched for the accuracy of the Call 

Report, but also t e s t i f i e d consistently with the substantive 

points of the Call Report. 

Q. Okay. Thank you. Do you understand that B u r l i n g t o i i 

Northern/Santa Fe's settlement agreement w i t h Union 

P a c i f i c and Southern Pa::ific was a package deal? 

A. That was my understanding i n the conversation I had, as 

I i n d i c t e d . 

Q. And what did you understand package deal t o mean? 

A. As I indicated, that handling t r a f f i c Houston south 

BN/Santa Fe and not having any one l i k e Tex-Mex 

handling i t f o r them. They would have to handle the 

e n t i r e -- a l l of the trackage r i g h t s that were being 

proposed and not -- they would not be s e l e c t i v e . 

Q. Does that mean you thought that some of t . ;e r i g h t s 

were forced on BN/Santa Fe or --

A. No. I th i n k i t ' s very s i m i l a r to what UP t o l d us when 

we were meetina with them, saying that t h i s i s a 

package deal; we want you to high r a i l t h i s t r a f f i c , 

a l l of these tracks; we want you to consider what you 

could do \ t f o r ; we want you to come back to us with a 

proposal. 

And we would say, w e l l , do we have to handle this? 



Said, yeah, i t ' s a package deal. 

(Skinner Dep., p. 48.) 

Q. Would you f i n d i t plausible that Union Paci^'c might 

have said to Burlington Northern/Santa Fe, i f you want 

the c e n t r a l c o r r i d o r , you have to take Houston to 

Memphis and Houston to Brownsville? 

A. I would t h i n k of that being plausi'ile, yes. I t ' s 

usually on t h e i r terms. 

Q. And would you think i t plausible that BN/Santa Fe would 

not want the Houston to Brownsville r i g h t s and the 

Houston to Memphis r i g h t s but would accept them 

nevertheless i n crder to get the ce n t r a l corridor? 

A. I don't know about the Houston to Memphis r i g h t s , but I 

do believe, as I indicated i n my c a l l report, that I 

was cold they didn't have a l o t of i n t e r e s t Houston 

south. 

Q. You were t o l d by whom? 

A. As I said i n the c a l l report, R o l l i n Bredenberg. 

Q. Is i t your b e l i e f , as you s i t here today, that 

Burlington Northern and Santa Fe does not have a l o t of 

i n t e r e s t i n tho r i g h t s from Houston south? 

A. Yes. 

(Skinner Dep., pp. 49-50.) 

I I I . Mr. Bredenbercf hiniself corroborates the conversation 
r e f l e c t e d m the Call Report. 

R o l l i n Bredenberg of Burlington Northern/Santa Fe i s 

6 



o b v i o u s l y embarrassed t o have h i s candid remarks made a p a r t of 

t h i s r e cord. Nevertheless, Mr. Bredenberg, i n h i s own 

d e p o s i t i o n , confirm.ed almost the e n t i r e c o n t e n t s of the C a l l 

Report. Set f o r t h below i s a char t t h a t compares the s u b j e c t s 

and statements made i n the C a l l Report w i t h the testimony g i v e n 

by Mr. Bredenberg as t o whether these matters were, i n f a c t , 

discussed w i t h Mr. Skinner and whether he made c e r t a i n 

statements. I t i s e v i d e n t t h a t on almost every key p o i n t , Mr. 

Bredenberg agrees w i t h the C a l l Report. 

POINTS FROM BRAD SKINNER OCTOBER 5, 1995 "CALL REPORT" 

(BREDENBER-"- DEPOSITION, EXHIBIT 1) THAT R C L I N BREDENBERG 

CONFIRMED IN HIS DEPOSITION OF MARCH 3, 1996. 

C a l l Report Deposition 

1. The c a l l took p l a c e . Yes. (Pages 29-30) 

2. Discussed c o o r d i n a t i o n Yes. (Pages 38-39) 
between BN/Santa Fe and 
Tex Mex. 

3. Bredenberg appointed Yes. (Page 3 9) 
"p o i n t person" f o r 
Mexican issues. 

4. Mention of Gieg Swenton Yes. (Page 40) 
and Steve M a r l i n . 

5. D. J. M i t c h e l l now Yes. (Pages 40-41) 
r e p o r t s t o Bredenberg. 

6. G r i n s t e i n does not speak Yes. (Pages 41-42) 
f c r the company. 

7. Discussion of Mexican Yes. (Page 42) 
P r i v a t i z a t i o n Process. 

8. Told Skinner 3N/Santa Fe Yes. (Page 42) 
w i l l not b i d on any 

I 



Mexican concessions 

11 

12 

13 

14 

BN/Santa Fe has " l i m i t e d 
c a p i t a l budget" and does 
not want t o be d i s t r a c t e d 
by Mexico w h i l e t r y i n g co 
absorb i t s own merger. 

Di s c u s s i o n of BN/Santa Fe 
i n t e r e s t i n r i g h t s from 
Houston t o B r o w n s v i l l e . 
(Skinner asked why 
BN/Santa Fe cook trackage 
r i g h t s t o B r o w n s v i l l e i f 

was not going t o be 
iDjdding i n Mexico.) 

Bredenberg attended 
meeting when trackage 
r i g h t s awarded. 

T.rackage r i g h t s o f f e r e d 
by UP/SP were a "package 
d e a l . " 

Davidson s a i d i t was a 
"package d e a l " 

BN/Santa Fe wanted Tex 
Mex as i t s o p e r a t o r f o r 
Houston t o Corpus 
C h r i s t i . 

Yes. (Pages 42-43) 

UP would not a l l o w Tex­
Mex over UP l i n e s t o 
Houston. 

Yes. (Page 44! 

No. (But p a r t i c i p a t e d i n 
i n t e r n a l d i s c u s s i o n w i t h Krebs 
and Ice.) (Pages 54-55.) 

Yes. This was Bredenberg's 
"v . j r k i n g assumption" (Page 
68); and ne migh, have s a i d 
t h i s t o Skinner. (Page 67.) 

Bredenberg not i n 
n e g o t i a t i o n s . 

Ice m.ay have b e l i e v e d t h i s 
(Page 72-''3) (May have been 
t r u e at one p o i n t ; but a f t e r 
Trackage r i g h t s Agreement, 
Bredenberg d i s a g r e e s ) . 
(Skinner discussed p o s s i b i l i t y 
of Tex-Mex a c t i n g as agent f o r 
PNSF t o Houston. (Page 45.) 

Yes. ("And I t o l d him t h e r e 
was no way i n h e l l t h a t [Tex­
Mex as an agent t o handle BNSF 
business south of Houston] was 
going t o be allowed... I guess 
what I s a i d was t h e r e i s no 
way i n h e l l the UP would 
ever... T may have even s a i d 
knowing Dick Davidson i f Brad 
says I used Davidson's name, 
then I probably d i d . " (Page 
45-46.) "But I t o l d him t h a t 
t h e r e was no way t h a t the 
Union P a c i f i c was going t o 



Reference to Pepe Serrano 
( i n connection w i t h 
whether UP would allow 
Tex-Mex over i t s l i n e s ) . 

allow Tex-Mex to operate on 
i t s track:ge r i g h t s . " (Page 
46 . ) 

15. Reference to Pepe Serrano Yes. ("I d i d e i t h e r i n that 
conversation or other 
conversations, ask him how 
his, i f Pepe Serrano or Dick 
Davidson what kind of personal 
r e l a t i o n s h i p they had was i t a 
good one, was there animosity 
i n i t . . . 

I f I were running UP and d i d 
not t r u s t the guy running TMM 
anymore than I had had reason 
to t r u s t tne management of 
Tex-Mex i n the past, I 
wouldn't do i t . . . (Pages 76-
77 . ) 

Q. "And do you remember 
in d i c a t i n g that Mr. Davidson 
or Union P a c i f i c might have 
some reluctance to allow any 
Mexican r a i l r o a d to operate 
o.er UP lines?" 

A. I think I was probably 
even stronger than t h a t . I 
j u s t t o l d him that i t wouldn't 
happen." (Page 77.) 

IV. Other witnesses corroborate the Call Report also. 

On the key points that the trackage r i g h t s deal between the 

Applicants and Burlington Northern was a "package deal" under 

which Burlington Northern/Santa Fe had to accept r i g h t s i n South 

Texas i n order to get other r i g h t s which i t desired more, the 

testim.ony of Mr. Ice, BN/Santa Fe's lead negotiator w i t h the 

Applicants, provides corroboration. Mr. Ice agreed that i n the 

i n i t i a l negotiations, an o f f e r was presented by the Applicants 

through the presentation of a m.ap of proposed routes. (Ice Dep., 
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p. 177.) Mr. Ice also confirmed that BN/Santa Fe had some 

i n t e r e s t m using Tex-Mex as BN/Santa Fe's agent from Houston to 

Brownsville. (Ice Dep., pp. 484-485.) 

V. The information i n the Call Report i s not inadmissible. 

The information i n the Call Report, p a r t i c u l a r l y Mr. 

Bredenberg's admission that Burlington Northern/Santa Fe i s not 

in t e r e s t e d i n bidding f o r the Mexican Concession c l e a r l y i s an 

admission by that party. This can be taken as an admission 

against i n t e r e s t . 

Furthermore, to the excent that Mr. Bredenberg's r e l a t i n g 

what Mr. Davidson's said might be considered hearsay, the 

information i s highly r e l i a b l e and would be admitted under 

various exceptions, incluaing Federal Rules of Evidence 803(24). 

This exception allows a federal court tc accept any evidence, 

even i f i t might be technxcally hearsay, i f that evidence i s 

otherwise r e l i a b l e . 

This evidence i s highly r e l i a b l e because i t was a 

contemporaneous record of a candid discussion between two 

r a i l r o a d executives concerning the p o s i t i o n taken by the 

Applicants i n t h i s case. There was no motive at the time f o r 

e i t h e r party to the conversation to misrepresent what was said or 

f o r Mr. Skinner to not report accurately what was said. 

Therefore, i t should be considered by the Board. 

VI. Conclusion. 

For a l l these reasons, i f BN/Santa Fe's statement i n i t s 

r e b u t t a l i s taken as a motion to s t r i d e , such request and motion 
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should be denied. 

This 6 t h day of May 1996 

Richard P. Bruening 
Robert K. D r e i l i n g 
The Kansas C i t y Southern 

Railway Company 
114 West l l t h S t r e e t 
Kansas C i t y , M i s s o u r i 64'GJ 
T e l : (816) 556-0392 
Fax: (816) 556-0227 

James F. R i . l l 
Sean F.X. Boland 
V i r g i n i a R. M e t a l l o 
C o l l i e r , Shannon, R i l l & S c o t t 
3050 K S t r e e t , N.W., S u i t e 400 
Washington, D.C. 20007 
T e l : (202) 342-8400 
Fax: (202) 338-5534 

John R. Molm 
Alan E. Lubel 
W i l l i a m A. M u l l i n s 
Troutman Sanders LLP 
601 Pennsylvania Avenue, .W. 
Sui t e 640 - North B u i l d i n g 
V;ashington, D.C. 20004-2608 
Te l : (202) 274-2950 
Fax: (202) 274-2994 

Attorneys f o r The Kansas C i t y 
Southern Railway Company 
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CERTIFICATE GF SERVICE 

I hereby c e r t i f y that a true copy of the foregoing THE 

KANSAS CITY SOUTHERN RAILWAY COMPÂ JY'S BRIEF IN OF'^OSITION TO 

BURLINGTON NORTHERN/SANTA FE REQUEST TO STRIKE was served t h i s 

6th day of .lay, 1996, by hand d e l i v e r y to attorneys f o r 

Applicants and by depositing a copy i n the United States mail i n 

a properly addressed envelope with adequate postage thereon 

addressed to a l l outside crunsel on the r e s t r i c t e d servi-re IjKSt. 

Attorney f o r The Kansas Ci\y 
Southern Railway Company 

12 


