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Pefore The
Surface Transportation Board

Finance Docket No. 32760

and Missourt Pacific Railroad Company
-Control and Merger-
;outhern Pacific Rail Corper “ior: Southern Pacific Transportation,
St. Louis Southwestei .ilvay Company. SPCSI. Corporatifiv
and The Denver Ric ¢ .~ Western Railroad Company

Brief

submitted on behalf of
the

Montana Wheat and Barley Committee

Montana Wheat and Barley Committee, (MWRC) pursuant to the procedural schedule
adopted by the Interstate Commerce Commission and thereafter by the Surface
Transportation Board in this proceeding, an! the Commission’s regulations, brevy
submits the following Brief in support of (1) the specific protective conditions MWBC has
requested the Board place on its approval of the Railroad Control and Merger Appiication
(“Application™) submitted by Union Pacific Corporation (UP) et al, and Southemn Pa.ific
Rail Corporation (SP) et al.(Applicant); a4 in support of (2) MWBC’s Comments on the
Application filed pursuant to the schedule outlined in Decision 6 (served October 19,
1995) ang . “irmed in Decision 9 (served December 27, 1995).

1. STATEMENT OF THE CASE

Tn response to the primary transaction — the merger of SP into UP — MWBC filed
comments and evidence in support of their conteniion that the proposed consolidation of




UP and SP would reduce competition and disadvantage certain Montana grain shippers by
allowing a pre-merger agreement between UP and BN/SF to be consummated. MWBC
further requested specific protective conditions that the Board should impose that wouid
tend to mitigate *he anti-competitive effects of this merger on Montana grain producers.

Applicants oppose some, but not all, of the relief sought by MWBC. Applicants have
represented that one of the proposed MWBC conditions would expand “the proportional
rate arrangement that is provided for in the BN/SF settlement a,ceement to cover all
Montana shippers and Siver Bow'.” This is true.

Applicants further assert that MWBC seeks this because of the competitive benefit that

others will receive from the transaction, and this is ‘clearly improper.”” This is not trve.
~

The applicants also question the MWBC proposal for a twenty year oversight of
service on the Silver Bow Line, stating that it “has no justification in any effect of the

merger’.”

The applicants did not specifically rebut MW 3C’s alternative, alternatively supporting
the sale of the Pocatello, ID to Silver Bow, MT line to Montana Rau Link (MRL) and
inclusion of MRL in the proportional rate agreemnent.

The applicants also did not rebut MWBC requasted condition allowing applicant to
sclicit and price competitively agricultural commoditics to Portland, OR as well as pomts
south of Portland which are included in the pre-merger agreement between BN and UP-
SP.

2. MWBC COMPETTI"VE RESPONSE

MWBC’s responsive application defines its proposed response to the anti-
competitive effects of establishment of the proportional rate scheme, between UP-SP and
BN/SF. Said scheme was designed supposedly to ameliorate the anti-competitive effects

! Applicants Rebuttal, Volume 1 - Narrative, Page 276
? Applicants Rebuttal, Volume 1 - Narrative, Page 276
* Applicants Rebuttal, Volume 1 - Narrative, Page 277




of this merger. In reality, the proportional rate scheme was offered by the BN/SF to UP-
SP in order to ‘payback’ the UP-SP for graating of extensive trackage rights, lines sales,
etc. throughout the UP-SP proposed systeri.

Taere wiil be serious detrimental adverse effects on existing competition and
competitive relationships between shippers and among rail carriers who serve Montana if
this Application is not conditioned by this Board to ameliorate the anti-competitive ffects.
Specifically, the Pre-Merger agreement filed with this apphcation could alter long standing
regional cross-country competitive relationships between Montana and surrounding states
as well as Western Canada, thus further increasing the monopolistic control of the
Burlington Northern (BN) over Montana transportation.  Accordinglyy, MWBC
respectfully requested the Board, pursuant to s authority under 49 U.S.C. § 11344 (c) of
the Interstate Commerce Act, impose conditions requiring the Applicants, upon
consummation of their proposed merger and consolidation, to establish and maintain a rail
competitive balance within the State of Montana and treat all Montana shippers equally
and fairly. Those requested conditions, and the reasons why such conditions must be
imposed, were specified in detail.

It is curious that the UP suggests, in their rebuttal, that the particular geographic

boundaries of the pre-agreement of “which were negotiated a arm’s -length* ™ “he

boundaries of the pre-agreement were r.egotizted at ann’s-length implies that the UP-SP
were somehow not involved in the negotiations and this agreement was just given to
them? The fact of “how” they were negotiated be it. “at arm’s-length” or some other
length, has no bearing on the anti-competitiveness effect of the pre-merger agreement. '
is possible “at arm’s-length” or any other length to negotiate an agreement that is harmful

to a state’s shippers.
-

It is noted that the UP also stated that ‘many Mortana shippers’ will . nefit from
the proportional rate agreement’, however, by their response, they recognize that not all
Montana shippers will benefit from the proportional rate agreement. The effect of the
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proportional rate agreement is to divide the state of Montana right down the middle and
according to the UP-SP, provide benefit to ‘many Montana shippers’ but effectively
preclude many more Montana grain shippers from participating in markets all of the
Montana grain shippers have traditionally participated in together. MWBC in its Request
for Conditions, proved that 45% of the grain production of Montana would fall outside
the contiguous area subject to the pre-merger agreement. Yet, Montana grain producers
have since Statehood, marketed their grain to the same westen: markets with equal access
to the market place. The anti-competitive effect of the pre-mergcr agreement would be to
destroy this historical marketing relationship. Why is it so difficult for the UP to mclude
all Montana shippers in the proportional rate agreement? Is it because the agreement was
negotiated “at arms-length?” and thus UP-SP had no pert in the negotiations? The fact is
it would not be difficult. The BN gave the area designated in the proportional rate
agreement to the UP-SP as a competitive offset to the UP-SP granting to the BN,
trackage rights and line sales in other parts of the west. MWBC proposes that the Board
impose conditions to amend the proportional rate agreement so it does not treat part of
Montana shippers differently than other Montana grain shippers. If Montana grain
shippers didn’t iraditionally market as a unit, to the same markets for their grain for the
past 100 years, the proportional rate agreement would not upset traditional marketing
patterns. However, the UP-SP now knows that the Montana shipping community would
be effectively cut in half by this proposed proportional rate agreement. Why? There is no
explained reason given by UP why they refuse to request that the BN expand the pre-
merger agreement. Their response in their rebuttal® is that mary Montana shippers will
benefit from the proportiunal rate arrangement, yet offer no evidence that such benefits

will accrue.

5 Applicants Rebuttal, Volume 1 - Narrative, Page 276
¢ Applicants Rebuttal, Volume 1 - Narrative, Page 77




3. ARGUMENT

While Applicant shrugs off some reduction of rail competition in those limited
areas where the effects of the pre-merger agreement is felt’, the Commission (now Board)
has itself recognized that the Staggers Act requires increased vigilance in identifying anti-
competitive effects of consolidation transactions. UP/MP/WP 366 ICC at 502

The proposed merger has two potentially anti-competitive consequences for
Montana shippers. One arises from the proposed proportional rate agreement between
BN/SF and the applicants, namely the introduction of new competition from Washington

and northern Idaho on UP-SP through the granting of proportional rate agreement access
and the potential loss of traditional markets by Montana producers. The other, resulting
from the pre-merger agreement, will be the potential devastat?ng effect the merger will

have on the traffic moving south over the Silver Bow, MT line.

As will be demonstrated, MWBC have requested conditions specifically tailored to

ameliorate each anti-competitive concern.

Applicants have not agreed to some of the proposed conditions suggested by
MWBC®. Essentially they contend that some of the MWBC'’s conditions do not respond
to a reduction of competition due to the merger. As MWBC will show, Applicant’s
assessment of competitive options faced by Montana grain shippers is wrong and flawed.
Applicants, on the other hand, have not opposed other conditions MWBC proposed.

4. STATUTORY CRITERIA

Since this proceeding involves the merger of two Class I railroads, the Board 1s
governed hy the following standards found in 49 U.S.C. § 111344 (b) (1):
A. The effect of the proposed transactiou on the adequacy of
transportation to the public

B. The effect on the public interest of including, of failing to include, other
rail carriers in the . - . involved in the proposed transaction.
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. The total fixed charges that result from the proposed transaction.

. The interest of the carrier employees affected by the proposed
transaction.

. Whether the proposed transaction would have an adverse effect on
competition among rail carriers in the affected region.

The first and last of these criteria define the essential analytic framework for
considering the claims of MWBC. For present purposes, the two are intertwined in that
the adequacy of transportation service in Montana will depend on the competitive options
open to the shipping public post-merger.

When Congress added subsection (E) of the Section 11344 (b) (1) in enactiug the
Staggers Rail Act of 1980, it intended that the Board (formerly the ICC) analyze the effect
of merger transactions on each of the sections of the country alfected, not merely the net
effect on the entire region affected by the merger. The sponsor of that subsection
described its objective as follows:

I am offering an amendment...to specifically direct the Interstate Commerce

Commission to consider the question of rail competition whenever making a
determination of a railcad merger transaction.

The escalation of rail mergers now taking place in the industry is causing concern
among our Nation’s farmers and ranchers as well ¢« other shippers. The Interstate
Commerce Commission is facing decision on several mergers that would have the
effect of eliminating or nearly eliminating rail competition within entire sections of
the country. I think it is important, therefore, that the ICC consider the question
of competition as a regular part of the process of evaluating whether to allow
mergers. 126 Cong. Rec. H8604 dated 9/9/1980; Remarks of Representative
Panetta

The ICC recognized that a relevant geographic market may be “as smail as
individual cities and ...as large as the entire country.” Union Pacific — Control — Missouri
Pacific, Western Facific, 366 1.C.C. 462, 505 (1982).

In Railroad Consolidations Procedures, 363 ICC 786, 786-87 (1981), the ICC
obseived ihat its concern was not only with the possible “eliniination” of competition by
consolidations, but it was also concerned about any significant “lessening” or “reduction”




in competition caused by a consolidation. The Commission’s rail transportation policy is
that, while the focus will be on the preservation of effective intermodal competition in
some markets, “in other markets (such as long-haul movements of bulk commodities)
effective intramodal competition may also be important.” 49 CFR § 1180.1 (c) (2) (1).

5. CRITERIA FOR IMPOSING CONDITIONS

Section 11344 (c) of the Interstate Commerce Act empower the Board to impose
conditions governing consolidation transactions. In Union Pacific Corp., et al. - Control -
Chicago and Northwestern Trans. Co., et al., Finance Docket No. 32133, ICC served
March 7, 1995. the Commission described the prerequisites for the imposition of

conditions:
~

Criteria for imposing conditions to remedy anti-competitive effects are
uncodified but were set out in our UP/WP/SP decision, 3u6 ICC at 562-
565. There, we stated that we will not impose conditions on a railroad
consolidation unless we find that the consoldation may produce effects
harmfu! to the public interest (such as a significant reduction of competition
in an 2ffective market), that the conditions to be imposed be or:rationally
feasible, and that the conditions will produce public benefits (through
reduction or elimination of the possible harm) outweighmg any reduction
to the public benefits produced by the merger.
Slip Op. At 56-57. In deciding whether imposition of the conditions sought by MWBC
are an appropriate response to the anti-competitive effects on Montana grain producers,
the key (uestions to be resolved are whether the anti-competitive effects will produce
effects harmful to the public interest and the proposed response will ameliorate or
eliminate the harmful effects. As the ensuing discussion will demonstrate, the answers to

these questions are plainly in the affirmative.

6. EFFECT OF MERGER ON COMPETITIVE POSITION OF MONTANA GRAIN
PRODUCERS

MWBC, in its responsive application proved that the effect of the pre-merser
agreement will be to allow UP-SP access to Montana barley and wheat competitors in

Washington and noriiern Idaho via a proportional rate agreemewui, whc prior to this




merger, UP-SP could not access. This new competition for barley and wheat movements
from Montana into the southwest is provided through the proportional rate agreement
whereby the UP can solicit and move traffic from Washington and northern Idaho to the
west and southwest U.S. However, Montana toducers, must move “p to 800 miles
further, over the distant gateway of Portland, OR rather than through a much closer
gateway, Silver Bow, MT. The effect of this merger then is to artificially diminish the
competitive position of Montana producers by forcing them to market grain on the UP-SP
over Portland, OR. The UP-SP, in its rebuttal, is wrong wher it states that the effect of
the proportional rate scheme is to increase opportunities for Montana producers by
offering single line service over Portland, OK’. Railroad economics will dictate that the
rates for this single line service will be much higher from Montana origins than from the
much shorter Washington and northern Idaho origins. MWBC also expects that the
introduction of single line proportional rates from the UP will induce Canadian barley and
wheat shipments to enter into the U.S. over the Montana-Canada border, thereby further
deteriorating the Montana competitive position. MWBC is well-versed in the movement
of Canadian grain into Montana and knows well the effect of the proposed pre-merger

agreement.

Montana producers will see, as a result of this merger, increa-ed competition from
new UP-SP origins granted, to UP-SP by the BN/SF, on both wheat and barley in
Washington and northern Idaho. That fact, remains undisputed by the applicant in its
rebuttal.

Montana producers do not seek expanding the proportional rate scheme because
of competitive benefits that others will receive, as the Applicant states in its rebuttal'’, but
rather because Montana producers will be required to compete from the end-of-the-line
when a ‘Shorter and more efficient route over Silver Bow, MT is available with slight

modification of the pre-merger agreement.

* Applicants Reouttal, Volume 1 - Narrative, Page 277
' Applicants Rebuttal, Volume 1 - Narrative, Page 276




It is not improper for Montana producers to seek an alternative route over Silver
Bow, MT which will cut the direct mileage from Great Falls to Los Angeles by 604.8
miles or 45%.

It is not improper for Montana shippers to seek conditions of protection against
new competitive forces that arise out of this merger that further deteriorate the
competitive position of Montana grain shippers into markets they have traditionally
marketed in for many years. It is the applicants and their hand-picked choser competitor,
the BN/SF, that cut this scheme, without consultation with Montana grain interests, which
results in dirinishing the competitive posture of Montana grain producers.

It is not improper for Montana grain producers to offer common-sense alternatives

that mitigate these artificially introduced anti-competitive “effects. Montana grain
producers should not be required to shoulder this new competition because of artificial
and circuitous rate construction by the applicant. This Board should be mindful that the
reason the proportional rate scheme was put in place and granted by the BN was as
payback for the many concessions the UP-SP gave up in their system, including extensive
trackage rights, 'ine sales in California, etc. This payback via a proportional rate scheme
leaves Montana grain producers to bear the burden of this payback while disadvantaging
Montana in the traditional markets it has served.

SILVER BOW, MT MOVEMENTS WILL SUFFER DUE TO THE PRE-MERGER
AGREEMENT

If the UP-S.> merger is consummated, and the proportional rate agreement is
consummated as a result of the merger, use of the Silver Bow route will suffer. The route
provides, albeit, extremely limited. the only other class I railroad access into the State of

Montana‘, besides the market dominant BN.

If this merger is consummated, the need for the UP to continue to utilize Silver
Bow shipments for barley and wheat shipments to California will dirainish. When the UP-
SP receives, due to the pre-merger proportional rate agreement, access, for the first time,




of Washington and northern Idaho barley and wheat reserves, their needs for barley and
wheat supplies, from the more distant Montana, will be diminished. This merger will
definitely serve to diminish traffic over Silver Bow, where UP does not have direct rail
access to the barley and wheat elevators in the western and central Montana regicns. The
UP knows this very well, yet states in their Rebuttal, that this assertion is a foreclosure
assertion'!. Common sense about railroad marketing would tell this Board that if the UP
picks up access, to Washington and northern Idaho barley production with single line
service, that they do not possess today, then the more distant Montana barley shippers,
whom the UP does not have direct access to via Lilver Bow, MT gateway, will be
adversely affected. Further, Montana shippers will not participate, after this merger, in
traditional markets in the southwest U.S. that these Montana producers have been
participating in for many years, via truck/rail shipping over " Silver Row, MT. The
argument suggeste. in the UP Rebuttal that this argument is a ‘foreclosure’ argument is
clearly improper, and untruthful The applicant knows that their proposed proportional
rate agreement will have an adverse effect on shipments currently moving over the Silver
Bow, MT gateway and, any adverse effects, could have serious implications on the
longevity of this line from southern daho to Montana. One of the long-term effects of
this merger wil! be to ultimately cause abandonment of portions of the Pocatello-Silver
Bow line into Montana, thereby further exacerbating the captive status of Montana grain
shippers. This Board must condition this merger against loss of the only other class I
railrc 2d into 'Viontana. The applicant is unwilling to guarantee long-term utilization of the
Silver Bow ine. Why? Because, the applicant, knows full-well, that one of the potential
effects of this merger, due to the pre-merger agreement, will be, the reduction of traffic
over the Silver Bow, MT line. The UP, in conversations, with the MWBC, have indicated
that they will not guarantee the use of the Silver Bow line in the future. Not even one day
past the effective date of the merger!
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APPLICANT HAD NO CONCERN WITH CONDITION 5 OF THE MWBC

Apparently the Applicant has no concern with the Condition 5 of the requested
relief. In Condition 5, the MWBC seeks from this Board, the modification of the Pre-
Merger agreement t. allow the applicant to solicit and price competitively, agricultural
commodities to Portland, OR, as well! as points south of Portland. This condition would
serve to allow competition from Montana origins on g ' to its principal destination,
namely, Portland, OR. Since the movements, outlined in the Pre-Merger Agreement are
moving over the Portland gateway, this condition would not change any operating
characteristics of the proposed merger and would allow Montana access into Portland

with single line UP service.

UP offered nc -ebuttal evidence of the Portland, OR requested condition.
Applicant has no objection to this Board conditioning the pre-merger agreement to allow
access into Portland as well as points beyond Portland. Such a modification would greatly
ameliorate the anti-competitive effects of the pre-merger agreement on Montana grain
shippers.

6. REGIONAL GEOGRAPHIC COMPETITIVE ISSUES ARE PROPER

This Board is faced with creating the largest railroad in U.S. history with

tremendous anti-competitive effects.

Today, in Montana, we have one major railroad, the Burlington Northern Railroad,

operating as a monopoly in the transportation of bulk commodities from the farm to
market, a situation the Commission has deemed a ‘market dominant’ transportation
condition ir. the McCarty Farms Case, Docket Nos. 37809, 37809 (Sub-No.1).

r:IWBC Condition 5, Modification of the Pre-Merger Agreement, and the trackage
rights contained therein, to allow UP access to solicit and move traffic, under the Pre-
Merger proportional agreement, to Portland as well as points south of Portland, OR
would provide real and effective competition and diminish the anti-corrpetitive effects of




introducing new competition for Montana wheat and barley producers to their traditional

markets.

As was demonstrated by MWBC, approval of this merger, as proposed, will result
in the segregation of areas and commodities in Montana from access to competitive rail
under this Pre-Merger agreement. Consequently, any conditions that merely allow only
part of Montana’s commodities access to the proportional rate structures will not preserve
competition and will create competitive damage to Montana farm producers. It will Fave
the effect of further stratifying and isolating Montana shippers from traditional markets
while positioning their competitors, in Washington, Northern Idaho and Oregon, with
unfettered access to compete.

Under Section 11343 of the IC Act, a consolidation or x';ierger of two carriers may

be carried out only with the approval and authorization of the Board. 49 U.S.C. § 11343
(a). 1he agency must carefully and broadly consider the potential adverse effects on
competition among rail carriers in an affected region. Where a proposed merger results in
harmful competitive effects, the Board n st impose conditions on the merger to eliminate
those effects, as long as the conditions are operationally feasible and will produce benefits
which are of greater benefit to the public than they are detrimental to the transaction.

The history of rail mergers that have been approved, show that the anti-
competitive effects of mergers have not been adequately addressed and have caused long-
lasting hardships on manv .lasses of transportation users. Currently the Board is relying
on criteria for imposing conditions to remedy anti-competitive effects as set out in Union
Pacific —Control—Missouri Pacific; Western Pacific, 366 1.C.C. 462, 562-65 (1982).

The Commission, in that same decision, recognized that “the rail transportation
policy e;nphasizes the importance of the relationship between ensuring adequacy of
transportation and the retention of competition.” Union Pacific—Control—Missouri
Pacific; Western Pacific, 366 1.C.C. 462, 484 (1982).




The Board’s power to aitach conditions to its approval of a major rail merger is,
under the statute, unqualified, and the Commission has indicated that it considers its
authority as broad.” /P/MP, 366 1.C.C. 462, 562.

The ''re-Merger Agreement Will Alter Traditional Cross-Country Relationships in

Moniana Between Grain Elevators

This merger and its provision in the Pre-Merger agreement would alter the present
comy 2titive situations in areas like Mnntana, such that cross-countrv differential
relationships . ill be altered. Within the state of Montana, all of the wheat traditionally is
marketed to the west or south. Grain from North Dakota, to the east of Montana, moves
predominantly east to the Minneapclis znd Great Lakes markets. Grain from Montana

moves west to the Pacific Northwest Markets. Because traditio;al markeung areas east of

a Billings-Havre, MT line will not be included in the Pre-Merger proportional rate
agreement, the potential exists for significant anti-competitive effects on the farm
producers of Eastern Montana. This Pre-Merger agreement selectively cuts Montana m
half.

Approximately 45% of Montana’s grain is grown in the area east of the Billings-Havre line
or about 86,492,140 bushels. the contiguous Montana area which is excluded from the

Pre-Merger Agreement.

THE ARM’S LENGTH NEGOTIATIONS BSTWEEN APPLICANT AND BN DID
NOT INVOLVE SHIPPER INPUT

The selection by UP-SP of the BNSF to provide ‘competition’ and ‘competitive balance’
to overcome the massive anti-competitive aspects of this proposed rail merger creates
great coficern here in Montana. After the UP merged with the Chicago and Northwestern
last year, the decline in service levels c. the newly merged 1ailroad has become legend m
their own time. MWBC is advised the UP-SP did not consult with shippers in Montana,
Montanz State Government, or according to news reports, other shippers or railroads
either, prior to selecting the BNSF as its competitor through the use of tr._kage rights.




Selection of alternative competitive carriers, by affected shippers, would most certainly
result in selection of carriers to best meet the needs of affected shippers, and service levels
equal to greater than that proposed by UP-SP in this merger proposal.

The selectio.1, by the merging railroads (UP-SP), of its future competitor (BNSF) on its

merged system, by granting of trackage rights to a single railroad (BNSF), thereby closing
out any other viable options, by affected shippers, does not, on-the-surface, serve the

putlic interest.

The second consequence of the UP-SP action in selecting BNSF, is to make it
difficult on shippers to suggest and support alternative proposals to overcome the an'i-
competitive effects of this merger. Never, in the history of the Commission, has a majcr
parallel railroad merger not been conditioned by establishme;t of one or more major
intramodal competitors to provide competitive balance to the anti-competitive aspects of a
parallel merger.

The Merger of the UP and SP Will Eliminate Competitive Rail Transportation Alternatives
From About ¥ of Montana’s Origins

For those Montana shippers located east of the Billings-Havre arbitrary line, they
will not have access to proportional rate structure profiered in the Pre-Merger agreement.

The effect of ths Pre-Merger proportional rate agreement disadvantages Montana
produce's when compared with producers located in Western Canada, Washington,
Northern Idaho and Oregon. By artificially establishing Portland, OR as the only gateway,
the proposed proportional movement will require Montanans to haul 40+% further
mileage than is necessary. Montana producers will be effectively embargoed from

participating in the markets they traditionally participate and compete in today.

This Board should strongly consider development of an alternative gateway at
Silver Bow, MT to shorten the distances to California and Arizona markets for Montana
farm producers and, thus, ring the compa- abie distances from Washington and Northern




Idaho in line compared with this out-of-route hauling procedure suggested by Apriicants
in their Pre-Merger Agreement.

This Board should also grant a modification, of the Pre-Merger agreement, to
allow Montana producer, to utilize the Portland, OR gatev ay proportional rate
solicitations by Applicant for wheat destined to Portland, OR itself, through the issuance
of trackage rights from Montana origins to Portland, OR on the UP-SP. This proposed
grant was not opposed by the Applicant in their rebuttal statement.

This would potentially offset the anti-competitive effects of the Pre-Merger

agreement requiring use of the ionger Portland, OR gateway by allowing Montana farm
producers to have access to local markets with potentially competitive rail. The UP-SP
should be allowed to c.mpetitively price to Portland, over th1\§ gateway. Over 94% of

Montara’s wheat movement moves to the v.est, therefore a grant of utilization of the
Portland, OR gateway for Portland, OR destined traffic as well as traffic beyond, would
go a long way to solving the potential anti-competitive effects of this Pre-Merger
Agreement and indeed tiic merger itseil

In its past decisions on merger and control applications, the Commission has stated
that a party seeking protected conditions on a proposed merger must show:

1. that the requested conditions are operationally ieasible
2. that the requested conditions ameliorate or ciiminate the harm threatencd by the
transaction, and
. that they (the protective conditions) are of greater benefits to the public than they are
detrimental to the transaction. (emphasis added) UP/MP, 366 1.C.C. 462. 564.

The conditions sought by MWBC, are operationally feasible, ameliorate harm threatened
by the transaction and are of greater benefit to the public than they are detrimental to the
transaction. In fact, the Applicant, in its rebuttal, did not show that the proposed

conditions were detrimental to the transaction in any way.




MWBC SUPPORTS THE REQUESTED CONDITION FILED BY MONTANA RAIL
LINK

In the alternative, MWBC request: the Commission require that requested
conditions and resporeive/inconsistent application filed by Montana Rail Link (MRL) be
approved and that portions of the Pre-Merger agreement app'ying proportional rate
agreemeats to UP-SP in Montana including the proposed protective conditions outlined
herem (including the Silver Bow, MT gateway), be siinilarly applied to MRL in Montana.
This action would provide for long-term service over the line as MRL would not have

alternative routes for southern bound shipments.

MWBC Regquests that the Board Condition its Approval of the Merger of the UP and SP
on the Establishment of Continued Oversight for the Next 20"Years On the Silver Bow,
MT line

As stated in the MWBC’s Request for Conditirns, “The Commission in the
Northern Lines Merger, 331 1. C. C. 228 was concerned enough with arti-competitive
effects of this parallel mergex that it held it should “re .n jurisdiction over these
proceedings for a like period of 5 years ...” 331 L.C.C. 288. The reality was that 5 years
was msufficient! The Milwaukee Road failed in 1978, eight years after the merger and

three years after the Commission gave up jurisdiction over the Northern Lines Merger of

1970. The Commission granted protections to Milwaukee Road to protect it from the
anti-competitive effects of the merger and to provide competitive balance for this basic
parallel railroad merger.”

The TP is un. ~lling to commit to service over the line for more than one day past
the effective date of the merger. Ther~fore, one has to be concerned that the merger will,
because it will provide alternative north-south corridor lines for the UP-SP, result in the
Appﬁcar;t abandoning the Silver Bow line.

If this Board granted, the alternztive sale of the line between Pocatello, ID and
Silver Bow, MT to Montana Rail Link (MRL) together with the granting of a proportional
rate agreement similar to the agreement between UP-SP and BNSF for all traffic moving




over Silver Bow, MT from all Montana origins, it would provide a competitive alternative
to future abandonn nt. The Board’s policy has been to encourage the development of
short lines, recognizing that they avoid line abandonments and improve service to
shippers. Rail Consolidation Procedures — Continuance in Control of a Nonconnecting

Carrier, 2 ICC 2d 67 7, 679 (1986).

7. THE CONDITIONS SOUGHT ARE OPERATIONALLY FEASIBLE AND
DESIRABLE

The conditions scught by MWBC are clearly operationally feasible and ..uld be

implemented by requiring relatively little or no change to operations contemplated by UP-
SP and the BNSF. The station of Silver Bow is presently served by the Union Pacific on a
regularly scheduled basis. Consequently, little or no opcra?wnal changes should be

required to effectuate the requesied conditions.

As discussed previously, the proposed <esponsive Application by Montaua Rail
Link could provide an alternative means, by which the competitive harm to MWBC and
the Montana transportation users, caused by this merger, as proposed, could be alleviated
or minimized, albeit only partially.

The Proposed Conditions Will Produce Substantial Public Benefits Outweighing Their
Effect on the Merger

Clearly, the proposed conditions will produce substantial public benefits
outweighing any detrimental effect on the merging carriers. The rail transportation policy
of the Board indicates that competition, not regulation, should be the touchstone of the
Board’s regulatory approach. e.g. 49 U.S.C. § 10101a(1). Montana shippers of grain
have already been judged by the Commission as being captive and in a ‘market dominant’
position,‘in which direct rate regulation is the only alternative, McCarty Farms Case,
Docket Nos. 37809, 37809 (Sub-No. 1). Here, with the UP pemg the last vestige of intra-
modal compctition in Montana, imposition of the requested condition will permit, limited
but viable compctition, to offset the gains made by other shippers in the Pacific Northwest
under this Application.




8. CONCLUSION

For the reason set forth herein, as well as in the MWBC Request for Conditions,
the Board is requested to find that the conditions, as forth below. satisfy the criteria set
forth in 49 CF.R § 1180.1 (d) (1), that they are in the public interest and otherwise in

accordance with law.

9. RELIEF CONDITIONS

MWABC he. ein requests:

1.

The establishment of a UP Interchange to interchange all traffic
designated in the Pre-Merger agreement, as amended thereir
including the right by UP, to solicit movement and price
competitively, at the Silver Bow, MT gateway, a shipping point
located on the UP railroad. This UP interchange will be in addition to
the proposed gateway in Pori'and, OR which is outlined in the Pre-
Merger Agreement filed wi  in the Applicaticn. This request for
condition will not require adu ional cornections, crossings or related
rail facilities to facilitate the exercise and w2 of ihis interchange.

In the alternative MWBC seeks the sale of the line between Pocatello,
ID and Silver Bow, MT to Montana Rail Link (MRL) together with
the granting of a proportional rate agreement similar to the agreement
between UP-SP and BNSF for all traffic moving over Silver Row,
MT from all Moutana origins to Portland, OR and points south of
Portland, OR.

Modification of the Pre-Merger Agreement, and the trackage rights
contained therein, to allow UP access to solicit, competitively price
and move traffic, under the pre-merger proportional agreement, made
up of all commoditics whose shipments originate in Montana, not just
a limited number of commodities.

. Madification of the Pre-Merger Agreement, and the trackage rights

contained there’n, to allow UP access to solicit, competitively price
and move traffic, under the pre-merger proportional agreement, from
all points in Montana, not just the western half of the state.

. MWBC further seeks, from this Board, the modification of the Pre-

Merger agreement to allow the Applicant to solicit and price
competitively arvicultural commodities to Portland, OR as well as
points south of | srtland.

. For all conditions, herein requested, the merged carrier must

guarantee servicc intentions on the line from Pocatello, ID to
Silver Bow, MT for a period of 20 years.




Dated: May 31, 1996

Regist:red Practitioner

Radermacher, Whiteside & Associates
3203 Third Avenue North, Suitc 301
Billings, MT 5¢ ' 11

Phone: (406) 245-5132

for Montana Wheat and Barley Committee

Certificate of Service

I HEREBY CERTIFY that a copy of the foregoing REQUEST FCR CONDITIONS AND COMMENTS
has beer: served upon all parties of record, as amended, by U.S. mail, postage prepaid, this 31* day of
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rinar~e Docket No. 32760

UNION PACIFIC CORPORATION,
UNION PACIFIC RAILRCAD COMPANY
- CONTRO. AND MERGER -
SOUTHERN FACIF C RAIL CORPORATION,
SOUTHER! | PACIFIC TRANSPORTATION COMPANY,
ST. LOU''S SOUTHWESTERN RAILWAY COMPANY,
SPCSL CORP. AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

BRIEF QF EXXON CHEMICAL COMPANY,
A DIVISION OF EXXCN CORPORATION

Exxon Chemical Company submits this * ief in support of the merger proposed by Union

Pacific and Southern Pacific.

1. Exxor. Chemical Company is a aivision of Exxon Corporatior: with operations in 8C
cuuntries including the U S. We are » major manufacturer and marketer of primary
petrochemicals, polymer derivatives and, chemical intermediates. We have seventeen
manufacturing fac'ities in the U.S. which produce a wide range of primary petrochemical
products such as paraxylene, benzene, normal paraffins, olefins and olefins - based
polymers. Olefin - based polymers include products such as polyethylene, polypropylene
and synthetic rubber, adhesive interinediates, and hydrocarbon resins. We also produce a
wide ranae of plasticizer and viry! intermediates, oxygenated and hydrocarbon solvents,
additives for lubricating and fuel oils, and oil and gas production processing chemicals.

Exxon Coripany, U.S.A. (a division of Exxon Corporation) is a major producer, refiner and

ORIGINAL




marketer of petroleum products. (Fxxon Chemical Company and Exxon Company, U.S.A.

will be collectively referred to herein as "Exxon").

. Exxon is vitally interested in issues affecting chemicals and petroleum products and their
transportation, as evidenced by active memebership in Chemical Manufacturers
Association ("CMA"), 11:@ Society of the Plastics Industry ("SPI") and The National
Industrial Transportation League ("NITL."). Exxon products are shipped by rail. intermodal,
package t-uck and hopper truck throughout Nerth America. We also use mar'ne

transporation for shipments throughout the world. Exxon has 7 plants in Texas, Louisiana

and California that are served today by either the Unicn Paciﬁ& Railroad ("UP") or the

Southemn Pacific Railroad ("SP"). Exxon is a major plastics, chemical and petroleum
products rail shipper with over 80% of Zaxon's 54,000 railcars per year handled by one of
these two railroads. The UP and SP handle nez:ly 100% of Exxon's plastics traffic in
Texas. Further, Exxon has a contract with the UP to build a new rail line into our Mont

Be' ‘ieu, Texas Plastics Plant to compete with the SP. The intention was that once that line
v.as cons* ucted, all of the Exxon facilities in Texas would have competition between the
UP and SP. Clearly, this merger will have a dramatic impact on the competitive

environment for Exxon's rail tre ific.

. After extensive study, review and discussion with the involved raiiroads, Exxon fully
supports the UP's application tc the Surface Transportation Board (STB) to purchase the
SP and supports the UP/SP merger as conditioned by the Burlington Northem Santa Fe
("BNSF";agreement and the recent CMA Settiement Agreement. Other railroads have
come forward with various proposals to either buy pieces or operate on trackage rights
over the CP lines. This could result in the UP's offer being thwarted. If the merger does

not occur, we have concems that the SP may not be a viable independent railroad longer




term, and that their lines would be scid in pieces. Indeed, UP has indicated that the
merger benefits would be gutted if significant additional conditions are imposed over and
above UP/SP's grant of 3,800 miles of trackage rights to BNSF. If these proposals result in
dismantling the BNSF agreement, or cause the merger to fail, Exxon believes that it and
other shippers will suffer significant decreases in levels of competitive rail service. If the
additional conaditions requested by other railroads are imposed, we believe the UP or BNSF
withdrawinc from (he arrangements is a real possibility. The UP has stated several times
that they will not go forward with this merger if there are significant additional conditions

imposed on it. Also, the BNSF has stated that they would not participate in the trackage

rights agreement if other rairoaas are given access to the Iines‘. Exxon has no reason to

doubt these statements by the UP and BNSF.

. Exxon believes this merger and the BNSF agreement and CMA Settlement Agreement will
benefit shippers. Fxxon does not want to see this merger abandoned. .'he UP is the only
railroad to have made a credible public offer to buy the entire SP. We are concemed that
without this merger, the SP will be sold piecemeal resulting in a less efficient operation and
1 reduced level of service than that offered by the currently proposed UP/SP merger.
Service levels of a parceled out SP could be even worse than current SP service levels.
Exxon, other shippers and customers of those shippers will suffer through higher costs,
increased transit times and dubious supply and transportation reliability. The UP and the
BNSF have the rasources to maintain and operate the SP routes in a safe and efficient
manner while maintaining a high degree of competition. We believe this will result in
significarttly improved levels of service and operation, such as reduced transit times, safer

rail cars and tracks, and increased levels of maintenance on cars and tracks.




5. Based on extensive discussions with UP and BNSF, Exxon is satisfied that the BNSF
trackage rights agreement will provide a competitive environment for our rail traffic. We do
not find it necessary for the UP to grant additional trackage rights or to divest itse.” of
parallel lines created by the merger with the SP for this competition to occur. We believe
we wi'' receive satisfactory commerci=| terms from each railroad not only immediately afier
the merger, but into the future. \ ‘2 further believe the BNSF trackage rights agreement
and the UP operation of the SP routes will improve rail service at many of our facilities and

enhance competition for our traffic at our Baytown, Texas, and Benicia, California, sites.

. Exxon believes the morger, BNSF agreement and CMA agreement further the goals of the
\

Rail Transportation Pelicy of ihe United States. Exxon does not believe this rmerger
increases actual concentration in Class | railroads versus what we believe would occur in
its absence. After many discussions with SP and assessments by our advisors, we believe
the SP nay not survive as an independent railroad if this m erger were not to occur. Its
financial streagth and level of service have been on the decline and we are concemed that
this trend will continue. Wit-~_. th.> merger, existing SP lines wiii likely be soid piecemeal,
resulting in further declines of service levels due to such factors as the increased number
of railroads iivolved in each movement and the real possibility that pieces of SP lines will
not generate enough revenue to maintain the track and equipment. The public is not
benefited by such occurrences.

The UP/SF merger will create a railroad well positioned to compete vigorously with the new
BNSF system. Piecemeal sales of the SP line would not allow other railroads, and perhaps
not even the UP, to compete as effectively with the BNSF. We are satisfied thai the
trackage agreement will permit BNSF to coinpete for our business on an equa' footing with

UP. In fact we demandea satisfactory evidence of that before deciding to suppo:t *ais




merger. We also are confident that BNSF is eager to compete vigorously for our business.
We feel the recent UP settlement agreement with CMA has furthe strengthened the ability

of BNSF to compete for our business and that of other shippers.

. We urge the STB to approve the UP/SP merger as conditioned by the BNSF Settlement
Agreement and the CMA Settlement Agreement and to resist any additional conditions that

would result in UP abandoning the merger, or BNSF voiding its agreements.

Respectfully submitted,

6. Zég:ig &nz. tu&:éé s/
B. Kenneth Townsend, Jr.

Exxon Chemical Company,

a division of Exxon Corporation
13501 Katy Freeway

Houston, Texas 77079-1398
713/870-6032

Dated: May 31, 1996
WW/ALAWPAS033




CERTIFICATE OF SERVICE

| certify that on this 3rd day of June, 1996, copies of the Brief of Exxon Chemical Company, a

division of Exxon Corporation, were served on all parties of record by first-class mail, postage

prepaid.
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20 NORTH WAcCKER DrivE-Surte 1330
CHICcAGO, ILuINOIS 60606-2902
TeELEPHONE (312) 236-0204
Fax (312) 201-9695
THOMAS F. MCFARLAND, JR STEPHE! C. HERMAN

May 31, 1996

By UPS Osernigh. (Mondey delivery)

Vernon A. Williams, €ecretary

Surface Transportation Bo. -d

U.S. Departrent of Transportation, Rm. 1324
12 h & Constitution Avenue, NW
Washington, DC 20423/

):e:/ Finance Docket INo. 32760, Union Pacific Cgrporation, etal. -- Control
and Merger -- Wﬂ Corporation, et al.
Finance Docket No. (Sub-No. 16), Responsive Applicatioi* —-

~ Wisconsin Electric Power Company

Dear Mr. Williams:

Enciuzed ;iease find an original anc 20 copies of Brief In Support Ot Responsive
Application (Sub-No.16), for filing with the Board in the above referenced matter.

Also enclosed is a disk containing WEF ©-+ in Word Perfect 5.1 format.

Kindly ackiiowledge receipt by date stamping the enclosed duplicate <opy of this letter and
return in the self-addressed staruped envelope.

Very truly yours,

o ‘M ¢ CﬁM

Thomas F. McFarland, Jr.
Attorney for Wisconsin Electric Power Company
TMcF kl:521°

: e ; i
cc: All parties of record - by first-class mail NTE :

Office of the Secretary

JUN-7 1'%

- Part of
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BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION, ET

AL. -- CONTROL ANI™ MERGER -- FINANCE DOCKET
SOUTHERN PACIFIC RAIL NO. 32760
CORPORATION, ET AL.

RESPONSIVE APPLICATION --
WISCONSIN ELECTRIC POWER FINANCE DOCKET
COMPANY NO. 32760 (SUB-NO. 16)

~
BRIEF IN SUPPORT OF RESPONSIVE APPLICATION (SUB-NO. 16)

Pursuant to Decision Nos. 6, 9 and 29, WISCONSIN ELECTRIC POWER COMPANY

("WEPCU" or "Responsive Applicant") hereby files this brief in support o:"its Responsive

Application in Finance Docket No. 32760 (Sub-No. 16), filed March 29, 1996.
SUMMARY

The rights of hundreds of thousands of customers to whom WEPCO provides electricity
are directly affected by the UP-SP merger and by WEPCOQ's Responsive Application. WEPCO is
a regulated utility whose costs of electrical generation, transmission and distribution are borne by
its customers. An important element of such costs is the delivered cost of coal burned at
WEPCQ's generating plants. In order to protect the interests of its customers, WEPCO carefully
monitors that‘delivered cost. A major factor affecting that delivered cost is competition between
rail carriers for transportation of coal.

WEPCO has taken the extraordinary step of filing a Responsive Application because

without the relief sought in that Application, the UP-SP merger would have an extraordinarily




et Y
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adverse effect on competition for rail transportation of coal to WEPCO's Oak Creek Power Plant.
The merger would eliminate significant and growing source competition between SP-served coa.
mines in the Uinta Basin of Colorado and Utah and UP-served mines in the Powder River Basin
of Wyoming. Tho.: mines represent 75 percent or more of the coal likely to be consumed by the
Oak Creek Power Plant in the near future. As the dominant rail carrier by far at origin and as the
sole rail carrier serving the Oak Creek Power Plant at d:stination, the merged UP-SP would be
able to exert its market power over rail rates to determine from which western origin WEPCO's
Oak Creek Plant would be able to raceive coal at any time. That anticompetitive practice would
cause WEPCO to pay substantially :igher freight charges for receipt\ of ccal than it would pay in a
competitive market. WEPCO's electric customers served by the Oak Creek Power Plant would
be burdened with s.znificantly increased costs as a result of those higher transportation charges.
The relief sought :n WEPCO's Responsive Application is designed to lessen that
anticompetit{ve effect, but vithout uafir! enaucing the merged UP-SP or bettering WEPCO's
pre-merger position. As an offset to the reduction from two carriers to one at western coal
origins, there would be an increase from one carrier to two at destination by providing for
trackage rights over the merged UP-SP from Chicago, Milwaukee, and/or Cleveland, WI to Oak

Creek Power Plant, and from that Plant to Cudahy freight car repair shop. But those trackage

rights would be provided to a local carrier, Canadian Pacific-Soo Line or Wisconsin Central,

which itself does not serve any origin coal mines, so that the merged UP-SP would continue to be
the only rail darrier capable of providing single-line rail service on coal from origin mines to Qak
Creek Power Plant. The relief in WEPCO's Responsive Application thus meets the basic test >f

fairness to all concerned, while stiil alleviating particular anticor: Letitive effects of *he merger.
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That kind of thougl tful, measured means of curing competitive defects in rail merger
cases is very strongly in the public interest. In the sound exercise of its discretion, the Board
should grant the relief sought in WEPCQ's Responsive Application.

PROCEDURAL BACKGROUND

On January 29, 199€¢, in accordance with Board procedural requirements in this matter,
WEPCO filed a Description of Anticipated Inconsistent and Responsive Application and Petition
for Waiver and Clarification (Doc. No. WEPC-1). The relief to be sought in the anticipated
responsive application was described as overhead trackage rights in behalf of a rail carrier
unaffiliated with UP-SP over the rail line of UP (a) between Chicagg: IL and Oak Creek Power
Plant at Oak Creek, WI; (b) between Chicago, IL and Oak Creek Power Plant on the one hand,
and Cudahy Shop, Inc., a railcar repair facility in Milwaukee (Cudahy), WI, on the other; anc (<)
terminal trackage rights in the Milwaukee WI terminal area (id., at 1-2). It was pointed out that
the line over;which trackage rights are to be sought is the line of the former Chicago and North
Western Transportation Company ("CNW") between Chicago, IL and Milwaukee, W1, plus such
other lines in the Chicago, IL or Milwaukee, W1 terminal areas as may be necessary to implement
the trackage rights (id., at 2). CNW was merged into UP in October, 1995. It was stated that the
rail carrier(s) to receive the trackage rights was not known at that time (ibid).

The petition in that pleading sought clarification that the responsive application would not
be subject to environme;1tal and historic reporting requirements, and sought waiver of the six-
month prenofificaiton requirerient for applications requiring an environmer.tal impact statement
and ail requirements in 45 C.F.R. § 1180 for inclusion of informat.on from "applicant carriers" in a

responsive application (Doc. No. WEPC-1, at 2-3).

3




In Decision No. 12 served February 15, 1996, the Board granted WEPCO's petition for

waiver of filing requirements.”
On March 29, 1996, WEPCO filed its Responsive Application (Doc. No. WEPC-2). The
relief sought in that Application was made more particular, as follows (id., at 2):

Overhead trackage rights in behalf of Wisconsin Central (WC) or Canadian
Pacific - Soo Line (CP-So00) over the following rail lines of UP:

(1) betwoen Chicago, IL, Milwaukee, W1 and Cleveland, W1 on
the one hand, and on the other, WEPCO's Oak Creek
Power Plant at OQak Creek, WI:

between that Plant at Oak Creek, WI and Cudahy Shop,
Inc., a railcar repair facility located at Cudah);,‘ WI, and

in the terminal areas of Chicago, IL and Milwaukee, WI as
may be necessary or desirable to implement the operations
described in (1) and (2).

The Responsive Application explained that WEPCO filed the application in behalf of WC

or CP-Soo b;cause no carrier had committed to applying for the sought trackage rights at the
point in the merger proceeding when parties were required to describe any anticipated responsive
applications. The intent of the requested trackage rights was stated to be that WC or CP-Soo in
addition to UP-SP would provide rail service to WEPCO's Oak Creek Power Plant and to Cudahy
Repair Shop. It was stated that WEPCO did not yet know whether WC or CP-Soo would serve
Oak Creek from Chicago, Milwaukee, or (in the case of WC) Cleveland, or from some

combination of those points, so that WEPCO sought trackage rights authority from all of such

@

¥ In Decision No. 12, the Board stated that in its responsive application, WEPCO

should file a preliminary draft environmenta! assessment or verified statement certifying that the
trackage rights proposal in the ap. plication i« »ts the criteria for exemption from environmental
and historic reporting requirements. WEPCO filed such a verified statement in its Responsive

Application of March 29, 1996 (Doc. No. WEPC-2, Appdx. 1).

&




points. It was stated that the destination trackage rights were sought in order to replace
competition that the UP-SP merger would eliminate between SP-DRGW from coal mines in the
Uinta Basin in Colorado-Utah and UP from mines in the Powder River Basin in Wyoming. It was
stated that a trackage rights carrier that does not serve origin coal mines was requested so that
UP-SP would continue to be the only rail carrier that could transport coal to Oak Creek in
single-line rail service. It was emphasized that in that manner, WEPCO would be made whole in
regard to replacement of lost competition, but UP-SP would not be placed in a worse position as
a result of the relief granted to WEPCO (Doc. No. WEPC-2, at 2-3).

WEPCO's Responsive Application contained supporting evici‘ence filed by Robert M.
Quinlan of John T. Boyd Company, WEPCO's coal consultant (Doc. No. WEPC-2, Appdx. 2),

and by Gerald A. Abood, WEPCO's Director-Resource Supply and Services, Fossil Operations

(id., Appdx. 3), as well as much of the information called for in 49 C.F.R. § 1180, even though

compliance \:vith those regulations had been waived.

In Decision No. 29 served Apnil 12, 1996, the Board accepted WEPCO's Responsive
Application for filing, assigning it Sub-No. 16.

On April 29, 1996, UP-SP filed evidence in opposition to the relief sought in WEPCO's
Responsive Application.

On May 1+, 1996, WEPCO filed Reburtal in Support of its Responsive Application (Doc.
No. WEPC-3), consistix;g of reply verified statements in hehalf of Messrs. Quinlan (Appdx. 1)
and Abood (Appdx. 2).

UP-SP took the depositions of Messrs. Quinlan and Abood in regard to their reply verified

statements on May 28, 1996, in Washington, DC.
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This filing is WEPCO's brief in support of the relief sought in its Responsive Application,
under due date of June 3, 1996.

FACTS

WEPCO's Oak Creek Power Plant is rail-served solely by UP. Waterborne deliveries are
not a competitive alternative to rail at that location. In view of population density and
development in the area, there is no reasonable opportunity for a rail line build-out from Oak
Creek to another rail carrier. In ligh of the foregoing, UP has a destination monopoly in
transporting coal for delivery at Oak Creek Power Plant (Doc. No. WEPC-2, Appdx. 3, at 2).

SP originates bituminous coal from the Uinta Basin in Color_{do and Utah. UP originates
sub-bituminous coal from the Powder River Basin in Wyoming. According to a public statement
made by SP prior to its agreement to merge with UP, SP's coal traffic is subject to intense
competition from Wyoming Powder River Basin coal. (SP 10-K Report to SEC for 1993, at 9).
An ally of A;')plicants, Utah Railway, has acknowledged that Uinta Basin coal is competitive with
Powder River Basin coal (Doc. No. UTAH-5, VS Vann, at 6: " . .. (O)ver 2 range of likely
prices, Utah coal coming off UTAH (Railway) can compete with PRB coal.") Numerous electric
generating stations burn both Uinta Basin coal and Powder River Basin coal (Doc. No. WEPC-2,

Appdx. 2, at 8, and Appdx. RMQ-8; Doc. No. WEPC-3, Appdx. 1, at 9-11).

WEPCO's Oak Creek Power Plant has burned both Uinta Basin and Powder River Basin

coal in moderate amounts since 1993. In 1996, Oak Creek is likely to receive over one million
tons of coal ffom the Powder River Basin. Oak Creek is likely to receive another one mullion tons
of coal from Pennsylvania in 1996, but that coal is under a short-term contract. Some or all of

that coal will be rebid later in 1996. Such tonnage would be open for competition provided by

b
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SP-served mines in the Uinta Basin. Those mines are providing increasingly-strong competition
for coal 'r.iveries to Oak Creek. In August, 1989, WEPCO received bids from two SP-served
Colorado mines to supply coal to Oak Creek, and one of those mines made WEPCO's short-list of
five finalists for the successful bid. In June, 1995, six SP-served mines in Colorado bid to supply
coal to Oak Creek, and two made WEPCO's six-mine short-list. This is consistent with
dramatically-increasing shipments of Colorado coal to Midwestern and Eastern utilities in recent

years as Colorado nunes have increased productivity and SP has aggressively lowered rail rates.

bidding process. (Doc. No. WEPC-2, Appdx. 3, at 3-4, Appdx. GAA-1, GAA-2; id., Appdx. 2,

at 5-12, Appdx. RMQ-3, RMQ-4, RMQ-5, RMQ-6, RMQ-7, RMQ-9).

WEPCO does not have  history of seexing to obstruct rail mergers. WEPCO provided a

statement in .support of the U.~-CNW merger because that merger did not have an adverse effect
on competition for rail transportation of coal. In contrast, the UP-SP merger would eliininate
significant competition for rail transportation of coal between SP-served mines in the Uinta Basin
in Colorado and Utah and UP-served mines in the Powder River Basin in V'yoming. That would
essentially allow UP-SP to control the origin of virtually all of the low-sulfur bituminous coal and
about half of all sub-bituminous coal west of the Mississippi River, and to control the delivery of
all coal to the Oak Cree‘k Power Plant. In terms of coal likely to be received ¢t Oak Creek in the
near future, the merged UP-SP would control 75 percent or more of the coal origins and 100

percent of the coal deliveries at destination. (Doc. No. WEPC-2, Appdx. 3, at 2; id., text at 5).




——

The extent of that control would allow the merged UP-SP to exert excessive market
power in the transportation of coal to Oak Creek. The unrestrained pricing power of UP-SP
would dictate where WEPCO would have to buy its coal and what WEPCO would have to pay
for transportation. WEPCO would be required to pay substantially higher freight charges for such
transportation. Ultimately, consumers of WEPCO's electric powzr would suffer as they would be
required to bear increased resulting costs for the generation of electricity. (Doc. No. VEPC-2,
Appdx. 3, at 2-3; id., text at 5-6).

The limited destination trackage rights sought in WEPCOQ's Responsive Application would
lessen the adverse effect of loss of origin source competition betwee\t‘l UP and SP, but it would do
so without unfairly disadvantaging UP-SP and without bettering WEPCO's pre-merger position.
The destination trackage rights would be provided to a rail carrier which does not serve any coal
mines itself so that after the merger and trackage rights UP-SP still would be the only rail carrier
able to trans;)ort coal in single-line rail service to Oak Creek. Limited trackage rights of that
nature thus vould oftse: the loss of origin competition, but would not unduly harm the
competitive posiiion of UP-SP nor improve WEPCO's pre-merger rosition. (Doc. No. WEPC-2,
Appdx. 2, at 15-17; Doc. No. WEPC-3, Appdx. 2, at 2).

LEGAL PRINCIPLES

The UP-SP merger is to be approved an:! authorized only if the Board finds that it is

"consistent with the public interest" 49 U.S.C. § 11344(c). That statute gives the Board power to
"impose conditions governing the transaction" (ibid). That conditioning power is broad; any
condition can be imposed which is reasonably deemed tv be "useful in protecting competition" or

for other statutory purposes. United States v. Rock Island Company, 340 U.S. 419, 431 (1951).
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Criteria for imposing conditions to remedy anticompetitive effects are described in
Burlington Northern, Inc. et al. - Control and Merger - Santa Fe Pacific Corporation, et al.,
TR | sl oi ) , Finance Docket No. 32549, Decision No. 38, at 55-56 (ICC served Aug.
23, 1995) ("BNSF case"), viz.:

(1)  the merger would produce harmful effects to the public interest,

such as a significant reduction of competition in an affected market;

the condition would ameliorate or eliminate the harmful

effects;

the condition would be operationally feasib!e;\

the condition would produce public benefits (through

reduction or elimination of the possible harm) outweighing

any reduction to the public benefits produced by the merger.
In addition , ;t must appear that the condition is designed to remedy a problem caused by the
merger, and that the condition would not put its proponent in a better position than it occupied
before the merger (id., at 56).

DISCUSSION AND CONCLUSION
The relief sought in WEPCO's Responsive Application fits squarely within those criteria.

The limited destination trackage rights sought by WEPCO are specifically designed to offset the

loss of origin source competition, without bettering WEPCQ's pre-merger position or worsening
Applicants'. WEPCO's condition would cure competitive harm in a fair manner. It is precisely the
kind of thoughtful, measured means of alleviating competitive harm contemplated by the public

interest standard of 49 U.S.C. § 11344(c).




An unconditioned UP-SP merger would harm the public interest by eliminating source
vompetition for transportation of coal to WEPCO's O~k Creek Power Plant between SP from
Uinta Basin mines in Colorade and Utah and UP from Powder River Basin mines in Wyoming.
Applicants have gone through all kinds of gyrations attempting to establish that such competition
does not exist or that it is minimal. But try as they might, Applicants cannot overcome SP's own
pre-merger, non-self-serving acknowledgement that their Colorado and Utah coal traffic is
intensely competitive with UP's Powder River Basin coal traffic. And the overwhelming evidence
is that SP-coal is becoming even more intensely competitive with UP-coal as Colorado and Utah
mines have lowered their production costs and SP has lowered its ﬁ's‘ight charges. Notably, Utah
Railway, an ally of Applicants which itself operates in the Uinta Basin, has acknowledged that
Uinta Basin coal competes with Powder River Basin coal (VS Vann). There are too many
different expert witnesses who independently testified that Uinta Basin coal competes with
Powder Rive:'r Basin coal for that not to be true. Applicants stand alone on the other side of that
issue. In light of SP's acknowledgement, Utah Railway's unsoliciced statement and the
independent, consistent testimony of numerous coal and transportation experts, the Board shou!l ]
find that there is significant and growing competition for transportation of coal between SP from
the Uinta Basin and UP from the Powder River Basin, which woul be eliniinated as a result of

the merger.

The relief sought in WEPCO's Responsive Application would ameliorate the harmful

effect of lost $ource competition at origin, but would do so in a manner that would not unduly




dilute the public benefits of the merger (second and fourth criteria).” The trackage rights
condition sought by WEPCO is carefully crafted to remedy competitive harm, but not to attempt
to take undue advantage of the situation. WEPCO seeks trackage rights at destination for a rail
carrier that does not itself directly se:ve any origin coal mine (WC or CP-Soo). Those limited
local destination trackage rights are an appropriate offset for the loss of origin source competition
between UP and SP. But the voluntary restriction to a trackage rights carrier not serving coal
mines would ensure that the merged UP-SP would continue to be the only carrier capable of
transporting coal in single-line service to WEPCO's Oak Creek Power Plant. WEPCO's condition
thus would not better WEPCQ's pre-merger position 1i0or worsen Ap\;zlicants'. That kind of
measured, fair condition is decidedly in the public interest.

Based on the foregoing, the Board should grant the relief sought in WEPCO's Responsive

Application.

" There is no evidence that the trackage rights sought in WEPCO's Responsive
Apnlication would not be operationaily feasible (third criterion).

4 The presumption associated with the "one lump" theory does not apply in this case
because unlike the cases in which that presumption has been applied, here there is coal source
competition between UP and SP that would be eliminated by the merger (see Doc. No. WSC-11,
at 48-51, 17, n. 14). According to that presumption, the merger of a bottleneck destination
carrier with one of several origin or bridge carriers will not enhance or extend the bottleneck
carrier's market power, and thus will not harm shippers. BNSF case, at 72. The presumptic .1 is
rebuttable by showing that (1) prior to the merger, the benefits of origin competition flowed
through to the utility and were not captured by the destination monopoly carrier, and (2) such a
competitive flow-through would be significantly curtailed by the merger. /d., at 71. Ever if the
presumption were applicable in the present case, it would be rebutted by evidence that WEPCO
has benefitted from origin competition between UP and SP in the coal bidding process, but would
lose tiie benefit of that competition as a result of the merger. (Doc. No. WEPC-2, Appdx. 3, at 4,
and Appdx. GAA-2). In anv cvent, the one-lump theory is fallacious in assuming perfect
knowledge by the desiination carier of the total delivered price to destination; UP acknowledges
the reality that a destination carrier canrot reap all profit from a joint movement (se¢ Doc. No.
WSC-11, at 49-50).
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Washington, DC 20036

Erika Z. Jones

Mayer, Brown & Platt

2000 Pennsylvania Ave., N.W_, Suite 6500
Washington, DC 20006-1882

on all parties of record by first-class, U.S. mail, postage prepaid, this 3 1st day of May, 1996.

“Thnias £, Mcfmw;\,

THOMAS F. McFARLAND, JR.




LAw OFFICES
MCcFARLAND & HERMAN
20 NORTH WACKER DrI1vVE-SurTE 1330
CHICAGO, IL1 ~No1s 60606-2902
TeELEPHC..E (312) 236-0204
Fax (312) 201-9695
THOMAS F. MCFARLAND, JR. STEPHEN C. HERMAN

May 31, 1996
By UPS Qvernight Monday deli

Vernon A. Williams, Secretary

Surface Transportat‘on Board

U.S. Department of Transportation, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re:  Firance Docket No. 32760, Union Pacific Corporation, et al. — Control
and M/erger ~ Southern Pacific Rail Corporation, et al.

an/ance Docket No. 32760 (Sub-No. 16), Responsive Application —
“ Wisconsin Electric Power Company
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Also enclosed is a disk containing WEPC-4 in Word Perfect 5.1 format.
Kindly acknowledge receipt by date stamping the enclosed duplicate copy of this letter and
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ore g R Thomas F. McFarland, Jr.

IS —I| Attorney for Wisconsin Electric Power Company
TMCcFkl:521 !
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BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

UNION PACIFIC CORPORATION, ET

AL. -- CONTROL AND MERGER -- FINANCE DO . ~ET
SOUTHERN PACIFIC RAIL NO. 32760
CORPORATION, ET AL.

RESPONSIVE APPLICATION --
WISCONSIN ELECTRIC POWER FINANCE DOCKET
COMPANY NO. 32760 (SUB-NO. 16)

BRIEF IN SUPPORT OF RESPONSIVE APPLICATION (SUB-NO. 16)

Pursuant to Decision Nos. 6, 9 and 29, WISCONSIN ELECTRIC POWER COMPANY
("WEPCO" or "Responsive Applicant") hereby files this brief in support of its Responsive
Application in Finance Dockat No. 32760 (Sub-No. 16), filed March 29, 1996.

SUMMARY

The rights of hundreds cf thousands of customers to whom WEPCO provides electricity
are directly affected by the UP-SP merger and by WEPCO's Responsive Application. WEPCO is
a regulated utility whose costs of electrical generation, transmission and distribution are borne by

its customers. An important element of such costs is the delivered cost of coal burned at

WEPCO's generating plants. In order to prot-ct the interests of its customers, WEPCO carefully

monitors that delivered cost. A major factor affecting that delivered cost is competition between
rail carriers for transportation of coal.
WEPCO has taken the extraordinary step of fling a Responsive Application because

without the relief sought in that Application, the UP-SP merger would have an extraordinarily




adverse effect on competition for rail transportation of coal to :WEPCO'S Oak Creek Power Plant.

The merger would eliminate significant and growing source competition between SP-served coal
mines in the Uinta Basin of Colorado and Utah and UF-served mines in the F.wder River Basin
of Wyoming. Those mines represent 75 percent or more of the coal likely to be consumed by the
Oak Creek Power Plant in the near future. As the dominant rail carrier by far at origin and as the
sole iail carrier serving the Oak Creck Power Plant at destination, .ie merged UP-SP would be
able to exert its market power over rail rates to determine from which western origin WEPCO's
Oak Creek Plant would be able to receive coal at any time. That anticomg 2titive practice would
cause WEPCO to pay substantially higher freight charges for receipt of coal than it would pay in a
competitive market. WEPCO's electric customers served by the Oa; Creek Power Plant would
be “urdened with significantly increased costs as 2 result of those higher transportation charges.
The relief sought in WEPCO's Responsive Application is designed to lessen that
anticompetitive effect, but without unfairly penalizing the merged UP-SP or bettering WEPCO's
pre-merger position. As an offset to the reduction from two carriers to one at western coal
origins, there would be an increase from one carrier to two at destination by providing for
trackage rights over the merged UP-SP from Chicago, Milwaukee, ard/or Cleveland, WI to Oak
Creek Power Plant, and from that Plant to Cudahy freight car repair shop. But those trackage
rights would be provided to a local carrier, Canadian Pacific-Soo Line or Wisconsin Central,
which itself does not serve any origin coal mines, so that the merged UP-SP would continue to be
the only rail garrier capable of providing single-line rail service on coal from origin mines to Oak
Creek Power Plant. The liefin WEPCO's Responsive Application thus meets the basic test of

fairness to all concerned, while still alleviating particular anticompetitive effects ot the me. ger.
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That kind of thoughtful, measured means of curing comﬁ%;'itive defects in rail merger

cases is very strongly in the public interest. In the sound exercise of its discretion, the Board
should grant the. relief sought in WEPCO's Responsive Application.
PROCEDURAL BACKGROUND

On January 29, 1996, in accordance with Board procedural requirements in this matter,
WEPCO filed a Description of Anticipated Inconsistent and Responsive Application and Petition
for Waiver and Clarification (Doc. No. WEPC-1). The relief to be sought in the articipated
responsive application was described as overhead trackage rights in behalf of a rail carrier
unaffiliated with UP-SP over the rail line of UP (a) between Chicago, IL and Oak Creek Power
Tiant at Oak Creek, WI; (b) between Chicago, IL and Oak Creek Power Plant on the one hand,
and Cudahy Shop, Inc., a railcar repair facility in Milwaukee (Cudahy), W1, on the other; and (c)
terminal trackage rights in the Milwaukee, WI terminal area (id., at 1-2). It was pointed out that
the line over which trackage rights are to be sought is the line of the former Thicago and North
Western Transportation Company ("CNW") between Chicago, IL and Milwaukee, WI, plus such
other lines in the Chicago, IL or Milwaukee, WI terminal areas as may be necessary to implement
the trackage rights (id., at 2). CNW was merged into UP in October, 1995. It was stated that the
rail carrier(s) to receive the trackage rights was not known at that time (ibid).

The petition in that pleading sought claification that the responsive application would not
be subject to environmental and historic reporting requirements, and sought waiver of the six-
month prenotificaiton requirement for applications requiring an environmental impact statement
and all requirements in 49 C.F.R. § 1180 for inclusion of information from "applicant carriers" in a

responsive application (Doc. No. WEPC-1, at 2-3).
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In Decision No. 12 served February 15, 1996, the Boari: granted WEPCO's petition for

waiver of filing requirements."
On March 29, 1996, WEPCO filed its Responsive Application (Doc. No. WEPC-2). The
relief sought in that Application was made more particular, as follows (id, at 2):

Overhead trackage rights in behalf of Wisconsin Central (WC) or Canadian
Pacific - Soo Line (”P-Soo) over the following rail lines of UP:

(1) between Chicago, IL, Milwaukee, WI and Cleveland, WI on
the one hand, and on the other, WEPCOQ's Oak Creek
Power Plant at Oak Creek, WI:

2) between that Plant at Oak Creek, WI and Cudahy Shop,
Inc., a railcar repair facility located at Cudahy, WI; and

3) in the terminal areas of Chicago, IL and Milw?ukee, WI as
may be necessary or desirable to implement the operations
described in (1) and (2).

The Responsive Application explained that WEPCO filed the application in hehalf of WC
or CP-Soo because no carrier had committed to applying for the sought trackage rights at the
point in the merger proceeding when parties were required to describe any anticipated responsive
applications. The intent of the requested trackage rights was stated to be that WC or CP-Soo in
addition to UP-SP would provide rail service to WEPCO's Oak Creek Power Plant and to Cudahy
Repair Shop. It was stated that WEPCO did not yet know whether WC or CP-Soo would serve

Oak Creek from Chicago, Milwaukee, or (in the case of WC) Cleveland, or from some

combination of those points, so that WEPCO sought trackage rights authority from all of such

V. * In Decision No. 12, the Board stated that in its responsive applicatior., WEPCO
should file a preliminary draft environmental assessment ¢ - verifiec s.atement certifying that the
trackage rights proposal in the application meets the criteria for exemp*ion from environmental
and historic reporting requirements. WEPCO filed such a verified stateusent in it Responsive
Application of March 29, 1996 (Doc. No. WEPC-2, Appdx. 1).

b




points. It was stated that the destination trackage rights were sought in order to replace

competition that thie UP-SP merger would eliminate between SP-DRGW from coal mines in the
Uinta Basin in Colorado-Utah and UP from mines in the Powder River Basin in Wyoming. It was
stated that a trackage rights carrier that does not serve origin :oal mines was requested so that
UP-SP would continue to be the only rail carrier that could tiansport coal to Dak Creek in
single-line rail service. It was emphasized that in that manner, WEPCO would be made whole in
regard to replacement of lost competition, but UP-SP would not be placed in a worse position as
a result of the relief granted to WEPCO (Doc. No. WEPC-2, at 2-3).

WEPCO's Responsive Application contained supporting evidence filed by Robert M.
Quinlan of John T. Boyd Company, WEPCO's ccal consultant (Doc\.'No. WEPC-2, Appdx. 2),
and by Gerald A. Abood, WEPCO's Director-Resource Supply and Services, Fossil Operations
(id., Appdx. 3), as well as  -uch of the information called for in 49 C.F.R. § 1180, even though
compliance with those regulations had been waived.

In Decision No. 29 served April 12, 1996, the Board accepted WEPCO's Responsive
Application for filing, assigning it Sub-No. 16.

On April 29, 1996, UP-SP filed evidence in opposition to the relief sought in WEPCO's
Responsive Application.

On May 14, 1996, WEPCO filed Rebuital in Support of its Responsive Application (Doc.
No. WEPC-3), consisting of reply verified statements in behalf of Messrs. Quinlan (Appdx. 1)
and Abood (‘Appdx. 2).

UP-SP took the depositicns of Messrs. Quinlan and Abood in regard to their reply verified

statements on May 28, 1996, in Washingt.., DC.
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This filing is WEPCQ's brief in support of the relief sou?it in its Responsive Application,

under due date of June 3, 1996.
FACTS

WEPCO's Oak Creek Power Plant is rail-served solely by UP. Waterborne deliveries are
not a competitive alternative to rail at that location. In view of population density and
development in the area, there is no reasonable opportunity for a rail line build-out from Oak
Creek to another rail carrier. In light of the foregoing, UP has a destination monopoly in
transporting coal for delivery at Oak Creek Power Plant (Doc. No. WEPC-2, Appdx. 3, at 2).

SP originates bituminous coal from the Uinta Basin in Colorado and Utah. UP originates
sub-oituminous coal from the Powder River Basin in Wyoming. Ac?ording to a public statement
made by SP prior to its agreement to merge with UP, SP's coal traffic is subject to intense
competition from Wyoming Powder River Basin coal. (SP 10-K Report to SEC for 1993, at 9).
An ally of Applicants, Utah Railway, has acknowledged that U'nta Basin coal is competitive with
Powder River Basin coal (Doc. No. UTAH-5, VS Vann, at 5: " . . . (O)ver a range of likely
prices, Utah coal coming off UTAH (Railway) can compete with PRB coal ") Numerous electric
generating stations burn both Uinta Basin coal and Powder River Basin coal (Doc. No. WEPC-2,
Appdx. 2, at 8, and Appdx. RMQ-8; Doc. No. WEPC-3, Appdx. 1, at 9-11).

WEPCO's Oak Creek Power Plant has burned both Uinta Basin and Powder River Basin
coal in moderate amounts since 1993. In '996, Oak Creek is likely to receive over one million
tons of coal froin the Powder River Easin. Oak Creek is likely to receive another one million tons
of coal from Pennsylvania in 1996, but that coal is under a short-term contract. Some or all of

that coal will be rebid later in 1996. Such tonnage would be open for competition provided by

&




SP-served mines in the Uinta Basin. Those mines are providirf-g:;increasingly-strong competition
for coal deliveries to Oak Creek. In August, 1989, WEPCO received bids from two SP-served
Colorado mines to supply coal to Oak Creek, and one of those mines made WEPCO's short-list of
five finalists for the successful bid. In June, 1995, six SP-served mines in Colorado bid to supply
coal to Oak Creek, and two made WEPCOQ's six-mine short-list. This is consistent with
dramatically-increasing shipments of Colorado coal to Midwestern and Eastern utilities in recent

years as Colorado mines have increased productivity and SP has aggressively lowered rail rates.

bidding process. (Doc. No. WEPC-2, Appdx 3, at 3-4, Appdx. GAA-1, GAA-2; id,, Appdx. 2,
at 5-12, Appdx. RMQ-3, RMQ-4, RMQ-5, RMQ-6, RMQ-7, RMQ-9).

WEPCO does not have a history of seeking to obstruct rail mergers. WEPCO provided a
statement in.support of the UP-CNW merger because that merger did not have an adverse effect
on competition for rail transportatio.. of coal. In contrast, the UP-SP n.erger would eliminate
significant compeiition for rail transportation of coal between SP-served mines in the Uinta Basin
in Colorado and Utah and UP-served mines in the Powder River Basin in Wyoming. That wouid
essentially allow UP-SP to control the origin of virtually all of the low-sulfur bituminous coal and
about half of all sub-bituminous coal west of the Mississippi River, and to control the delivery of

all coal to the Oak Creek Power Plant. In terms of zoal likely to “e received at Oak Creek in the

near future, the merged UP-SP would control 75 percent or more of the coal origins and 100

percent of the coal deliveries at destination. (Doc. No. WEPC-2, Appdx. 3, at 2, id., text at 5).




The extent of that control would allow the merged UP-SP to exert excessive market

power in the transportation of coal to Oak Creek. The unrestrained pricing power of UP-SP
would dictate where WEPCO would have to buy its coal and what WEPCO would have to pay
for transportation. WEPCO would be required to pay substantially higher freight charges for such
transportation. Ultimately, consumers of WEPCQ's electric power would suffer as they would be
required to bear increased resulting costs for the generation of electricity. (Doc. No. WEPC-2,
Appdx. 3, at 2-3; id., text at 5-6).

The limited destination trackage rights sought in WEPCO's Responsive Application would
lessen the adverse effect of loss of origin source competition between UP and SP, but it would do
so without unfairly disadvantaging UP-SP and without bettering WgPCO's pre-merger position.
The destination trackage rights would be provided to a rail carrier which does not serve any coal
mines itself so that after the merger and trackage rights UP-SP still would be the only rail carrier
able to transport coal in single-line rail service to Oak Creek. Limited trackage rights of that
nature thus would offset the loss of origin competition, but would nct unduly harm the
competitive position of UP-SP nor improve WEPCOQ's pre-merger position. (Doc. No. WEPC-2,
Appdx. 2, at 15-17;, Doc. No. WEPC-3, Appdx. 2, at 2).

LEGAL PRINCIPLES

The UP-SP merger is to be approved and authorized only if the Board finds that it is
“consistent with the public interest" 49 U.S.C. § 11344(c). That statute gives the Boarc power to
“impose conditions governing the transaction" (ibid). That conditioning power is broad; any
condition can be imposed which is reasonably deemed to be "usefill i prot~cting competition" or

for other statutory purposes. United States v. Rock Isiand Company, 340 U.S. 419, 431 (1951).




Criteria for imposing conditions to remedy amicompetifiVé effects are described in

\, Burlington Northera, Inc. et al. -- Control and Merger — Santa Fe Pacific Corporation, et al.,

_____1C.Cz2d _____ Finance Docket No. 32549, Decision No. 38, at 55-56 (ICC served Aug.
23, 1995) ("BNSF .case"), viz.:
(1)  the merger would produce harmful effects to the public interest,

such as a significant reduction of competition in an affected market,

the condition would ameliorate or eliminate the harmful

effects;

the condition wou!d be operationally feasible;

the condition would produce public benefits (t\hrough

reduction or elimination of the possible harm) outweighing

any reduction to the public benefits produced by the merger.
In addition , it must appear that the condition is designed to remedy a problem caused by the
merger, and that the condition would not put its proponent in a better position than it occupied
before the merger (id., at 56).

DISCUSSION AND CONCLUSION
The relief sought in WEPCO's Responsive Application fits squarely within those criteria.

The limited destination trackage rights sought by WEPCQ are specifically designed to offset the
loss of origin source competition, without bettering WEPCQ's pre-merger position or worsening
Applicants'. WEPCO's condition would cure competitive harm in a fair manner. It is precisely the
kind of thoughtful, measured means of alleviating competitive harm contemplated by the public

interest standard of 49 U.S.C. § 11344(c).




An unconditioned 'JP-SP merger would harm the publié;iﬁterest by eliminating source

competitioa for transportation of coa! ic WEPCO's Oak Creek Power Plant between SP from
Uinta Basin mines in Colorado and Utah and UP from Powder River Basin mines in Wyoming.
Applicants k== gone through ail kinds of gyrations attempting to establish that such competition
does not exist or that it is minirnal. But try as they might, Applicants cannot overcome SP's own
pre-merger, non-sel serving acknowledgement that their Colorado and Utah coal traffic is
intensely competiti\ = with UP's Powder River Basin coal trafiic. And the overwhelming evidence
is that SP-coal is becoming evan more intensely competitive with UP-coal as Colorado and Utah
mines have iowered i production costs and SP has lowered its freight charges. Notably, Utah
Ruilway, an ally of Applicants which itself operates in the Uinta Basi?x, has acknowledged that
Uinta Basin coal competes with Powder River Basin coal (VS Vann). There are too many
different expert witnesses who independently testified that Uinta Basin coal competes with
Powder River Basin coal for that not to be true. Applicants stand alone on the other side of that
issue. In light of SP's acknowledgement, Utah Railway's unsclicited statement and the
independent, consistert testimon;y of numerous coal and transportation experts, the Board should
find that there is significant and growing competition for transportation of coal between SP from
the Uinta Basin and UP Fom the Fowder River Basin, which would be eliminated as & result of
the merger.

The relic S sought in WEPCO's Responsive Application would ameliorate the harmful

effect of iost gource competition at origin, but would d0 so in a manner that would :'ot unduly




dilute the public benefi’s of the merger (second and fourth cdigﬁa).f' The trackage rights

condition sought by WEPCO is carafully crafted to remedy competitive harm, but rot to attempt
to take undue advantage of the situation. WEPCU seeks trackage rights at destination for a rail
carrier that does not itself directly serve any origin coal mine (WC or CP-Soo0). Those limited
local Jestination trackage rights are an appropriate offset for the loss of origin zource competition
between UT and SP. But the voluntary restriction to a trackage rights carrier not serving coal
mines would ensure that the merged UP-SP would continue i be the only carrier capable of
transporting coal in single-line service to WEPCO's Oak Creek Power Plant. WEPCO's condition
thus would not better WEPCQ's pre-merger position nor worsen Applicants'. That kind of
measured, fair cc adition is decidedly in the public interes: %

Based on the 1oregoing, the Board should grant the re'ief sought in WEPCO's Responsive

Application.

4 There is no evidence that the trackage rights sought in WEPCO's Responsive

Application would not be operationally feasible (third criterion).

-y The presumption associated with the "one lump" theory does not apply in this case
because unlike the cases in which that presumption has been applied, here there is coal source
competition between UP and SP that would t= eliminated by the merger (see Doc. No. WSC-11,
at 48-51, 17, n. 14). According to that presumption, the merger of a bottleneck dustination
carrier with one of several origin or bridge carriers will not enhance or extend the bottleneck
carrier's maiket power, and thus will not harm shippers. BNSF case, at 72. The presumption is
rebuttable by showing that (1) prior to the merger, the benefits of origin competition flowed
through to the utility and were not captured by the destination monopoly carrier, and (2) such a
competitive flow-through would be significantly curtailed by the merger. /d,, at 71. Even if the
p-esumptiorswere applicable in the present case, it would be rebutted by evidence that WEPCO
nas benefitted from crigin competition Setween UP and SP in the coal bidding process, but would
lose the benefit of that competition as a result of the merger. (Doc. No. WEPC-2, Appdx. 3, at 4,
and Appdx. GAA-2) In any event, the one-lump theory is fallacious in assuming perfect
knowledge by the destination carrier of the total delivered price to destination; UF acknowledges
the reality that a destination carrier cannot reap all profit from a joint movement (sge Doc. No.
WSC-11, at 49-50).

At
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SURFACE TRANSPORTATION BOARD

WASHINGTCN, D.C.

UNION PACIFIC CORP., UNION PACIFIC

RAILROAD CO., AND MISSOURI PACIFIC

RAILROAD CO.--CONTROL AND MERGER--

SOUTHERN PACIFIC RARIL CORP., SOUTHERN Finance Docket No. 32760
PACIFIC TRANSPORTATION CO., ST. LOUIS

SOUTHWESTERN RAILWAY CO., SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD CO.

BRIEF OF SAVE THE ROCK
ISLAND COMMITTEE, INC.

Save the Rock Island Committee, Inc. ("STRICT"), submits this Brief in
support of its request for the imposition of conditions upon any approval of
the transactions for which authority is sought in this proceeding by Union
Pacific Corporation ("UPC"), Union Pacific Railroad Company ("UPRR"), Missouri
Pacific Railroad Company ("MPRR"), Southern Pacific Rail Corporation ("SPR"),
Southern Pacific Transportation Company (“"SPT"), St. Louis Scuthwestern

Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), and The Denver and Rio Grande

Western Railroad Company ("DRGW") (collectively "Applicants").!'

On November 30, 1995, the Applicants filed their Railroad Merger
Application ("Application") in this proceeding with the Interstate
Commerce Commission ("ICC"), the statutory predecessor of the Surface
Transportation Board ("Board“). The Application seeks authorization
under 49 U.S.C. Sections 11343 to 11345 for the acquisition of coitrol
of SPR by UP Acquisition, an indirect wholly-owned subsidiary of UPC,
the merger of SPR into UPRR, and the resulting common control of UPRR,
MPRR, SPT, SSW, SPCSL, and DRGW by UPC. Consistent with the practice
in this proceeding, those rail carriers presently affiliated with UPC
will be referred to herein as "UP" while those rail carriers
affiliated with SPR will be referred to herein as "SP." UP together
with UC will be referred to as "Union Pacific".

Because this proceeding was rending with the ICC prior to January 1,

1996, the date the ICC was abolished and certain of its functions,
(continued...)




WHAT STRICT WANTS

STRICT wants the Board to order sale of the SSW line between St. Louis
and Kansas City to a purchaser who w . agree to rehabilitate and operate the
entire line. Offering the line for sale should be imposed as a condition to
approval of the proposed merger. The line is parallel to cne presently owned
by MPRR. Since discovery has shown that little or no operation of the line by
UPRR following the merger is proposed, such action would create no impediment
to the merger but would give back to Missouri a rail line that is important
for economic development of rural areas. STRICT has located at least one
purchaser who is willing to buy and operate the line as a unit if unrestricted
interchange is allowed at both ends, but neither SSW nor UPRR will agree to
such a sale without impossible restrictions that limit competition and the

economic chance for success of the line in the hands of a new operator.

BACKGROUND

STRC-8, the comments and evidence in oppositinn STRICT filed on the
Application and its request for conditions on any approval of the Application,
contains an extensive discussion of why STRICT is participating in this

proceeding. The facts stated therein were entirely unrebutted by Applicants,

both in aiscovery and in the multi-volume Applicants’ Rebuttal.®

'(...continued:
including its rail merger authority, were transfer-ed to the Board,

the law in effect prior to January 1, 1996, governs this proceeding.
See The ICC Termination Act of 1995, Pub. L. No. 104-88, § 204(b) (1),
109 stat. 803, 841-42. Consequently, unless otherwise noted,
citations herein will be to the former law, as that is the applicable
law in this proceeding.

At the outset it should be noted that the Applicants have
characterized STRC-8 as containing "vitriolic and misguided attacks on
Applicants’ motives and morals."” UP/SP-230 at 299. STRICT maintains

that STRC-8 is simply fair comment on the evidence adcuced thus far in
(continued...)




Consequently, in this brief STRICT will not completely restate the factual
background of the issues it believes the Board must address in this

proceeding, but only summarize it.

1. The Kansas City-St. Louis Rail Corridor

Kansas City and St. Louis are, along with Chicago, the thiee busiest
rail gateways in the United States. As the maps that accompary the
Application indicate, there are two UP lines from the Kansas City area to

Jefferson City, MO, each of which are MPRR lines. There is then one MPRR line

between Jefferson Tity and St. Louis.’ These MPRR lines form the eastern end

*(...continued)
this proceeding. The acidic level of STRICT's submissions could be

increased an order of magnitude without reaching the bounds of
propriety. But more importantly, Applicants‘ Rebuttal contains
absolutely no evidence which contradicts the evidence submitted in
STRC-8, most of which is of Applicants’ own creation.

Ir STRC-8 is mistaken in some regard, it is up to Applicants to
demcnstrate as much. They have done not so, choosing instead to
sponsor a witness who simply characterizes STRC-8 as "a mean-spirited
filing full of false accusations." See UP/SP-232, Rebuttal Verified
Statement of R. Bradley King ("King P.V.S.") at 51. That same
witness, however, when questioned recarding his knowledge of many of
the issues addressed by STRC-8, tcestified that he knew little or
nothing regarding those issues. see, e.g., Transcript of Deposition
of R. Bradley King at 581 (not familiar with plans for UP operation of
western segment of SSW Kansas City-St. Louis line), 589 (can’t recall
whether merger team lcoked at lire segment), 597 (not involved in
abandonment decisions), 607 (doesn’'t know Applicants’ post-merger
plans for SSW line at issue), and 609 (knows nothing of Applicants’
plans tc install an alternative operator at eastern end of SSW line).
The Board should therefore judge the credibility of his r-2iuccas
statement accordingly, at least with respect to the issues raised by
STRICT.

Unfortunately, this is just another indication of Applicants’ apparent
"hide the ball" strategy in this proceeding. Other parties have
addressed this issue at greater length, and STRICT commends the Board
to those discussions. See, e.g., KCS-33 at 117-25.

See generally Union Pacific Corp., Pacific Rail System, Inc., and
- o g = . . i fic nd

Missouri Pacific Railroad Co., 366 I.C.C. 462 (1982), aff'd in part

(continued...)




of UP’s Central Corridor route, and have been recognized since before the
ICC’'s decision in Tucumcari‘ as excellent, first class, high-speed lines.
Just last year, in UP/CNW,’ the ICC found UP to have a rail market share of
58.6 percent for the Kansas City-St. Louis city pair.

In addition, as the Application states and its maps indicate, SP trains
presently operate via trackage rights over the MPRR lines between Kansas City
and St. Louis, in connection with SP‘s own Central Corridor route. UP/SP-24
at 118-19. The Application states that SP has a Kansas City-St. Louis rail
market share of nearly { )} percent.®

What the Application does not show is that SP has its own line, owned in
its entirety by applicant SSW, that connects the St. Louis and Kansas City

areas (hereinafter the "SSW Kansas City-St. Louis line").” The Application

3(...continued)
and remanded in part sub nom. Southern Pacific Transportation Co. v.
ICC, 736 F.2d 708 (D.C. Cir. 1984), cert. denied sub nom. Kansas City

Southern Railway Co. v. United States, 469 U.S. 1208 (1985)

(hereinafter "UP/MP/WP"). The northern MPRR line between Kansas City
and Jefferson City is via Marshall, MO, and is known as UP‘s River
Subdivision, while the southern such line is via Sedalia, MO, and thus
is known as UP‘s Sedalia Subdivision. Id. at 58S.

- T 3 i -

e -
gikbon £

Reilcroad Co., Debtor, 363 I.C.C. 323, 406 (1980).
Finance Docket No. 32133, Union Pacific Corp., Union Pacific Railroad

Western Transportation Co. and Chicago and North Western Railway Co.,

slip. op. served March 7, 1995, at 70.

As can be seen from Application maps, three other carriers presently
provide service between Kansas City and St. Louis. Gateway Western
Railway Company, Norfolk Southern Railway Company, and the recently
merged Burlington Northern Railroad Company and Atchison, Topeka and
Santa Fe Railway Company ("LN/Santa Fe") have independent single-line
routes between Kansas City and St. Louis, though all are handicapped
to one extent or another in relation to the MPRR lines. See STRC-8 at
38-40.

The line in question was purchased by fSW from the estate of the

bankrupt Rock Island, pursuant to the IC3’s order in Tucumcari. It
(continued...)




maps only show: (1) an SP branch line running parallel to UP’s Sedalia
Subdivision between the Kansas City, MO, area and Pleasant Hi.l, MO
(hereinafter "Leeds Junction-Pleasant Hill"); and (2) an SP branch line
between Owensville, MO, and the St. Lcuis area. The nearly 200-mile SSW line
segment which connects Pleasant Hill and Owensville is thus missing from the
Application.

Despite express promises SSW made in Tucumcari as well as a commitment

implicit in the representations it made in UP/MP/WP* that local service would

be provided on that segment of line, neither that segment of line nor the
Leeds Junction- 2asant Hill line segment have ever been operated by SSW since
their purchase in 1980. See STRC-8 at 15-17. SSW has instead kept in place
an embargo it placed upon the line between Leeds Junction and Owensville
immediately upon taking possession of the line in 1980.

Since late 1993, SSW has been seeking to abandon the embargoed segment
of the line. SSW’'s request for an abandonment exemption is presently being
held in abeyance. Applicant UPRR has previously indicated its desire to
purchase the Leads Junction-Pleasant Hill line segment pursuant to 49 U.S.C.

Section 10905.°

’(+..continued)
was part of SSW’'s acquisition of Rock Island’‘s "Tucumcari” line from

Santa Rosa, NM, to St. Louis via Kansas City.
Full citation in footnote 3.

See Docket No. AB-39 (Sub-No. 18X), The St. Louis Southwestern Railway
swummw .H_LLls.n__ls...
M n ti

MO. 1In a decision served April 1, 1994, in that procsudxng, the ICC
declared an SSW exemption notice void ab initio. See STRC-8 at 18-19.
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The Application is almost entirely silent regarding pPost-merger plans
for the Applicants’ Kansas City-St. Louis operations. The only instance in
which the subject is substantively addressed in the Application is an
acknowledgement that, in light of sP‘s existing traclkage rights over the MPRR
lines, the merger will result in no benefits with respect to the Applicants*
operations between Kansas City and St. Louis. UP/SP-24 at 118-19.

The Application has even less to Say regarding post-merger use of the
SSW Kansas City-St. Louis line. With respect to the Leeds Junction-Pleasant
Hill esegment, apart from its bare appearance on the Applicatior maps, there is
no mention of it whatsoever in the Application, even though, if Applicants had
any concrete plans to use the line segment, there would have been a number of
instances in which it would h:ve been appropriate to discuss the line segment,
including in the Environmental Report that accompanied the Application and was
purportedly in compliance with the Board’s regulations. See STRC-8 at 23-26.
When confronted on the issue, all che Applicants will say is that they pian to
“"railbank"” the line segment indefinitely until they can overcome local
opposition to opera.ing a third UP mainline east of Kansas City. UP/SP-230 at
299-300.

Little more reason has been provided by Applicants regarding why they
would intend to retain the eastern end of the SSW line in the St. Louis area.
Having dropped their claim that Applicants must retain ownership of the line
between St. Louis and Labadie, MO, in order that an alternate carrier can

serve the Union Electric Company power plant located at Labadie, ' aApplicants

' See STRC-8 at 28-34. 1In Applicants’ Rebuttal, it is stated that a
Propor:ional rate agreement that Applicants nave entered into with
Union Electric will permit Union Electric tc receive direct interline

service to Labadie via Kansas City or St. Louis. UP/SP-231, Part C,
(continued...)




are left with arguing that UP/SP plans to operate or lease the east end of the
line to continue to serve customers. UP/SP-230 at 299.

Left unrebutted, however, is the evidence STRICT submitted with its
comments. That evidence shows that, apart from Unicon Electric traffic, which,
as discussed, is almost certain to travel over the MPRR lines post-merger, in
1594 SSW only originated or terminated { } carloads of traffic in linehaul
service to or from stations on the 80 miles of the SSW line that are still in
service. See STRC-8 at 35 and Exhibit 6. That led Applicants’ own operating

officers and cfficials o recommend that {

} STRC-8, Exhibit 8.

3. The Interests of STRICT

STRICT is composed of rail shippers, potential rail shippers, and local
government agencies representing them and the interests of the general public
in central Missocuri counties, cities and communities between Kansas City and
St. Louis. STRICT's sole objective is to obtain operation of the SSW Kansas

City-St. Louis rail line in an unrestricted manner over its entirety, as was

promised when SSW purchased the line in 1980. For over two years, STRICT has

been active on multiple fronts to accomplish that objective, in order to

%(...continued)
Rebuttal Verified Statement of John H. Rebensdorf at 7. Routing via

Kansas City must occur via the MPRR lines, as the SSW Kansas City-st.
Louis line is out of service for much of the distance between Kansas
City and Labadie. {

} Transcript of May 13, 1996,
Deposition of Applicants’ Witness John H. Rebensdorf :: $=7.
Consequently, Applicants had no choice but to concede that no part of
the SSW Kansas City-St. Louis line will be required for provisicr of
the rail service contemplated by the agreeasent with Union Elecuric.
See UP/SP-244, Response to Interrogatory No. 29.




further the cause of economic development in central Missourj. See STRC-8 at
4-5, 15-22, and Exhibit 1, the Verified Statement of James A. Link.

No party is a more reluctaat participant in this Proceeding than STRICT,
for it believes its dispute with SP, and now UP, never should have reacted
this stage. Unfortunately, the actions of sp now m: te it Painfully clear that
SP is intent on dismembering the SSW Kansas City-St. Louis line, thereby
mak.ng it impossible for an operator to acquire and rehabilitate all of the
line and operate it as a unit. While STPICT had all but given up hope that
SSW would ever voluntarily live up to the promises it made in a number of ICC
proceedings and provide local rail service over the enti-e Kansas City-sSt.
Louis line, it was STRICT's wish that SP would at least agree to sell the line
in its entirety to a short line operator so that the line could be operated by
a party seriously interested in providing the long-promised local service
under eccnomic conditions that would permit success. If SP had done so,
STRICT would have had no reason to participate in this Proceeding, saving both
its and the Board‘s scarce resources. But. unfortunately, SP has been as
obstinate regarding divestiture of the little-used SSW Kansas City-£t. Louis
line as it has been neglectful of that line. See STRC-8 at 17-21.

The convolutions attendant to STRICT's attempts to have the entire

Kansas City-St. Louis line sold to a short line operator were increased by an

order of magnitude following announcement of the proposed UP-SP merger. The
Arolicants’ proposal to retain relatively short segments at each end of the
SSV¥ line is in STRICT's view a contrived use transparently designed to provide
an excuse not to dives the line in its entirety and <+jus reduce its

competitiveness as well as its ability to be economical’ly successful.




Divestiture of the entire Kaneas City-st. Louis rai)
owns, including appurtenant rea) estate, Junction,
MO (at or near milepost 288 3} n, ¥o (=t
Or near milepost 10.3), at a 1lly agreed, failing
which it will be set by the ust be to a single
entity or group unaffiljated with the Applicants which certifies
in writing to the Board that: is the acquirer‘s intention
in acquiring the 1j i il operations with a single
encire line within three
Years of taking Pessession; and (b) before akandoning or selling
(except in connection with a fin ior) less than the
entire line, it will

Included in the Purchase
rights and interests ung
its Predecessors in inte
and similar rights that by a rail
carrier in Connectiocn with ¢erating any part of the line.

As the record in this Proceeding indicates, there ig significant support

for such conditions. No less a figure than Mel Carnahan, tpne Governor of

Missouri, in a letter to the Board dateq March 29, 1996, indicated his concern

is granted. He specifi :ally suggested divestiture of the entire ssw line as

an appropriate method of Providing for competition in the Kansas City-st.

Louis rajl markets in the future.

STRICT originally requesteci the imposition of a third condition, which
would have required the Applicants to pPermit an alternate carrier to
use the MPRR lines to Serve Union Electric at Labadie, so that one of
the pretexts for the Applicants’ continued retention of selected
Segments of the Ssw Kaansas City-St. Louis line would be eliminated.
See STRC-8 a+ 50-68. Because, as ywas discussed, Applicants have

i1l be used in
there no longer js
CDnsequently.
condition.
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In contrast, Applicants have been unable to show any support for their
plans to retain the end segments of the SSW Kansas City-St. Louis line. while
Applicints have been able to muster letters from shippers and government
officials opposed to other divestiture Proposals in this Proceeding,
Applicants have yet to produce 2 statement from anyone opposed to the

conditions STRICT seeks to have imposed.”?

ARGUMENT

As has been repeatedly recognized, "the single a' 4 essential standard of

approval” for a proposed merger of two rail carriers is that the transaction

proposed must be found to be "consistent with the public intercst."” while

there are certain factors that the Board is required to consider in this case,
which are set forth at former 49 U.s.c. Sectiocn 11344(b) (1), it is former 49
U.S.C. Section 11344(c) that imposes the ultimate standard that the Proposed
transaction must be found to ke in the Public interest before it can be
approved.

In determining the Public interest, the Board'’'s regulations sta:e that
the Board will perform a balancing test in which it weighs "the Potential

benefits to the applicants and the public against the Potential harm to the

- Indeed, shippers in the Kansas City area who have filed sStatements
opposing divestiture Proposals in this proceeding have limited that
oppusition to those other divestiture pbroposals, such as for Sp lines
between Chicago and ' -g and Kansas and Colorado. r €.9., UP/SP-
233 at 318-19 (statcuent from KC Relocad Center, Inc.); UP/SP-233 at
587-88 (statement from Terminal Consolidatio - Kansas City Piggyback).

See Finance Docket No. 32549, Burlin n_No e c.

Northern Railroad Co.--Control and !egggr-—§gn;g Fe Pacific Corp. and

The Atchison, Topek d Santa Fe Railw =+ Slip. op. served Augus

23, 1995, at 50-51 (hereinafter "BN/Santa Fe") (quoting Missouri~
Ransas-Texas Railro d Co. v. Unit ates, 632 F.2d 392, 395 (5th
Cir. 1980), gcert. denied, 451 U.S. 1017 (1981)); UP/C&NW, slip. op. at
33.
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public.” 49 C.F.R. § 1180.1(c). It was recognized by the ICC in BN/Santa
Fe' that harm to the Public interest is "usually (though not invariably)*
shown by a reduction of competition in a market affected by the proposed
merger. BEN/Santa Fe, slip op. at 93.% 1In addition, "[t)he policies embodied
in the anticrust laws provide guidance on public interest considerations in
control proceedings."™ Id. at 52.

In approving a rail consolidation, the Board, like the ICC before it,

has broad authority under 49 U.S.C. Section 11344(c) to impose conditions to

protect the public interes.. The ICC's practice under certain circumstances
was to impose conditions in two separate situations: (1) to protect a
competing carrier from the impacts of the merger at issue; and (2) to protect
the public from any anticompetitive consequences of that merger. '

W.th respect to the latter type of condition - a "public interest"
condition - the prereguisites tfor imposition have never been codified, but
were first stated in UP/MP/WP. There, the ICC stated that it would impose
public interest conditions on a railroad consolidation proposal when it found

that the consolidation may produce effects harmful to
the public interest (such as an anticompetitive

The full citation is in footnote 13.

As will be discussed later, the ICC acted in merger proceedings not
only to prevent harm to the public interest from a "reduction” in
Post-merger competition per se, but also to prevent the public
interest from being harmed by Applicants’ ability to impede potential
future competition. Thus, the harmful effects of a merger are not
determined solely by traditional market share analysis. It is
important to note that the ICC never stated that "harm to the public
interest” can only be demonstrated by evidence that there will be a
reduction in existing competition.

UP/MP/WB, 366 I.C.C. at 562; sSee also Chicago, Milwaukee, St. Paul &
Pacific Railroad Co. -- Reorganization —-- Acguisition G d
Corp., 2 1I.C.C.2d 161, 263 (1984) (hereinafter "Soo/Milwaukee")
(citing Railrocad Consolidation Procedures, 363 I.C.C. 784, 788-89
(1981)).




reduction of ccmpetition in the affected market),

the conditions to be impcsed will ameliorate or
eliminate the harmful effects, that the conditions
will Dbe operationally feasible, and that the
conditions will Produce public benefits
reduction or elimination of the possible harm)
Outweighing their harm to the merger.

UP/MP/WP, 366 I.C.cC. at 565.

X. There is No Public Benefit to the
Applicants’ Continued Retention of Any

STRICT has spent countless hours in this Proceeding searching for one
single public benefit to the Applicants” continued retention of any part of
the SSW Kansas City-st. Louis ~ine, and has yet to find it. 1t simply cannot
be stated that the Public interest in the Kansas City-St. Louis rail ccrridor
will be served by granting the Applicants merger authorization which includes

Louis
This is plain from an examination of the Treasons Applicants have put
forth for retaining the end Segments of the SSW Kansas City-St. Louis line.

As stated hereinbefore, Applicants attempt to justify retention of the
Leeds Junction-Pleasant Hill line Segment at the western end of the SSW Kansas
City-St. Louis line on the ground that they want to "railbank" the segment for
an indefinite pPeriod of time in case they ever need a third main line east of
Kansas city. UP/SP-230 at 299-300. In its comments STRICT unequivocally
demonstrated that there is no reed in the foreseeable future for a up third
main line. See STRC-8 at 61-63. Applicants’ Rebuttal conceded as much when
it provided absolutely no Supporting raticnale for Applicants’ railbanking

scheme.” cClearly, the need for a third UP main line east of Kansas City ig

Applicants’ Rebuttal aignificantly undercuts

explanation for retaining the Leeds Junction-Pleasant Hill
(continued...)
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a contrived fabrication which cannot stand Scrutiny. 1t ;g 4 device that
seeks to limit future competition by destroying the utility of the line in the
hands of a potential competitor.

Moreover, there is absolutely ro Support in applicable law for
Applicants’ railbanking scheme. The Board's regulations clearly state that
railbanking can only occur after abandonment or discontinuance of service
authorization isg granted. Even then, a carrier’s right to railbank the
remnants of a rail line must give way to the rights of others to acquire the
lire at issue for rail service purposes. See 49 C.F.R. § 1152.29(c).'

Unlike the western end of the SSW Kansas City-St. Louis line, there is

existing traffic on the eastern end of the line. The amount of that traffic

is so small, however, esp:vially for a carrier of the size that Applicants
‘ntend to construct, that there is no valid explanation why the Applicants
would retain such a low-density segment of rail line as a short branch line on

their combined system.

”(...continued)
segment. As STRICT discussed in its comments, the MPRR lines are in

large part operated directionally, which has siqnificantly increased
their capsrity for rail traffic. See STRC-8 at 63. Applicants not
only agree with that assessment, but include in Applicants’ Rebuttal
a detailed description of how those particular directional operations
work and the great Success Uy as had with them, Permitting UP to
avoid "tens of millions ef dollars" in capacity improvements on the
River Subdivision alone. UP/sp-232, King R.V.S. at 18-20. Moreover,
Applicants’ Rebuttal cites the extensive capacity additions on the
MPRR lines between Kansas City and Jefferson City that have taken
Place over the past 13 years. See UP/sp-232, Rebuttal Verified
Statement of Dale W. Salzman at 4.

STRICT notes that this is not the only instance :n this pProceeding in
which Applicants stand accused of unreasonably manipulating cheir
Proposed Post-merger )jperations so as to prevent one of their lines
from pPossibly being used by sthers to compete against Applicants. See
KCs-33, vol. 2 at 222 (cperating officer of rival pointing out that
Applicants’ contrived directional southcentral operations defeat
divestiture).




While SP’'s opre-merger retention of the eastern segment is arguably

justified by SP‘s service to Union Electric at Labadie,” that justification
disappears post-merger since then Unior Electric will be served exclusively
over MPRR track.® Applicants are thus left with arguing, {

}» that they
intend to retain in service a S50-anile rail line over which { } 1linehaul
carloads per mile moved in 1994 after subtracting the Union Electric traffic.

It is thus clear that the only benefit to Applicants of retaining either
end-segment of the SSW line is to suppress potential competition in the Xansas
City-St. Louis corridor. By signaling a scheme to withdraw the Leeds
Junction-Pleasant Hill line segment from the scope of the proposed SSw
abandonment while at the same time failing to provide any sign that any
operations over the segment will be conducted post-merger, Applicants are
plainly trying to prevent the line from being used for single-line rail
service to connect the Kansas City area with points east. Similarly,
Applicaats’ present position with respect to what, post-merger, will be a
lightly used branch line at the eastern end of the SSW line can also only be
justified in light of such a plan.

Applicants’ position with respect to the SSW Kansas City-St. Louis line
is thus anticompetitive on its face and provides ample reason for the Board to
condition granting the Application on divestiture of that line, provided a
willing buyer is found. When, as here, the only benefits to the Applicants
that will result from one aspect of a merger proposal are private benefits

which at the same time constitute serious public harm, the Board should use

As can be seen from Exhibit 6 to STRC-8.

® See STRC-8 at 30-31.




the discretion with which it has been entrusted to condition the transaction
under review from having such an effect.
X Applicants’ Post-Merger Plans Yave

the Potential to Causge Serious
Competitive Harm in the Important

The Applicants’ plans to retain the end segments of the SSW Kansas City-~
St. Louis line are totally unjustified by any resultant public benefits.
Moreover, such retention also has the potential to cause serious public harm
because of the proposed merger‘s parallel effects in tha Kansas City-St. Louis
market. Such effects are an indication that the merger may be
anticompetitive, at least in that market. See 49 C.F.R. § 1180.1(c)(2) (i)
("If two carriers serving the same market consolidate, the result would be the
elimination of the competition between the two"). Because of the importance
of both Kansas City and St. Louis as busy rail gateways, the Board should not
ignore any adverse competitive effects in the Kansas City~St. Louis rail
corridor.

The ICC was always especially vigilant with respect to rail competition
between the Kansas City, St. Louis, and Chicago markets. 1In UP/C&NW, the ICC
recognized that the merger of two potential competitors could be "probiematic"
with respect to the St. Leuis-Chicago and Kansas City-Chicago corridors, but
its concerns were allayed by the fact that, post-merger, there still would be

six rail carriers serving the St. Lnuis~Chicago corridor and six serving the

Kansas City-Chicago corridor. UP/CENW, slip. op. at 70.2

It is clear in the case of those three gateways “hat the “relevant
market" fi purposes of competitive analysis is freight rail
transportation. iile Chicago, Kansas City and St. Louis are all
close enough to each other for truck service to be used between those
points, the ICC, in analyzing competition in UP/C&NW between those

three points, focused just on intramodal rail competition. That is
(continued...)




In contrast, if approved by the Board, the UP~-SP merger would reduce the
number of rail carriers serving the Kansas City-Chicago and Kansas City-st.
Louis corridors to only four in each of those important corridors. The merger
proposal thus raises a red flag as far as competitive effects are concerned in
those corridors, according to authoritative testimony presented in this
proceeding.®

This is especially true for the Kansas City-St. Louis rail corridor. As
the STRICT comments showed, and figures previously cited hecein demonstrate,

the merger of UP and SP could result in the Applicants’ rail market share

between those two points exceeding } percent. See STRC-8 at 39-40.%

Coupled with the handicaps the Applicants’ competitors in the corridor face,

See STRC-8 at 38-40, there is a very real possibility that the proposed merger

*(...continued)
consistent with the IcC’s approach in defining the parameters of a

relevant market to take into account "commercial realities." See,
€:-9., Soo/Milwaukee, 2 I.C.C.2d at 222. The commercial reality with
respect to Kansas City, Chicago and St. Louis is that those points are
the preeminent rail gateways, and thus any proposal which would result
in an appreciable diminution in rail competition in those mari.ets
merits strict scrutiny.

See NITL-10, Verified Statement ot William G Shepherd at 17 (each
reduction below five in the number of competitors holds out the
potential for a significant loss of competition). That reduction may
not be a coucern in the Kansas City-Chicago corridor, because BN/Santa
Fe will continue to own the best routes between those two points, and
the Soo Line Railroad Company route between Kansas City and Chicago
will continue to be much more direct than any of the routes that will
be owned post-merger by the Applicants.

Applicants’ Rebuttal does not argue with this figure, * t instead
attempts to muddy the waters Oy stating that "SP handles a mere 2% of
the total business moving between Kansas City and St. Louis and points
east."™ UP/SP-230 at 299 (emphasis added). That is not surprising,
because SP’'s east-west Missouri route goes no farther east than the
St. Louis area; it is hardly relevant, however, to the clear reduction
in rail competition between Kansas City and St. Louis that will occur
a8 a result of the merger.




R ———

will lead to a significant reduction in competition in the Kansas City-St.
Louis rail market.

Moreover, Applicants’ plans to retain the end segments of the SSW Kansas
City-St. Louis line have the potential for additional harmfu) effects in the
corridor. If the Application is approved without the conditions requested by
STRICT, not only will the Applicants consolidate their present operation. in
the Kansas City-St. Louis corridor, but they will also be able to ensure that

the SZ¥ line in the corridor can never be used o2 a single~line basis by a

competitor to connect those important rail gateways.*

While the line has not been used in such a fashion in a number of years,
at present there still is the potential for one carrier to do so. Although
disgracefully neglected, the line has not been formally abandoned. If the
Application is approved without the requested conditions, however, and the
Applicants implement their "plans™ for the line, the probability of the line
ever being used for service aver its entire length drops dramatically.

That is because Applicants, with their own MPRR lines between Kansas
City and St. Louis, will resist entering into any arrangement which would
permit ~nother carrier to provide unrestricted single-line and joint-line
service of all kinds over the SSW line between and through the Kans-3 City and
St. Louis gateways. Given the clear probability of such a scenario, the Board
is obligated to seriously consider it in deciding whether to grant

unconditioned merger authority to the Applicants with respect to their Kansas

City-St. Louis rail operations. See Union Pacific corp., Union Pacific

]

Ironically, no less an authority than Applicants’ trackage rights
partner BN/Santa Fe trumpets the competitive importance of a rail
carrier being able to reach both Kansas City and St. Louis. See
BN/SF-54, Second Verified Statement of Neal D. Owen at 16.
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Railroad Co., 4 I.C.C.2d 409, 436 (1988) (serious Competitive problems
presented by parallel rail mergers requires that post-merger competitive
environment be carefully examined), petition for review dismissed sub nom.
ailw utives iation v 883 F.24 1079 (D.C. Cir. 1989).
The very prospect of the potential for suppression of competition in the
Kansas City-St. Louis rail corridor led the ICC in Tucumcari to directly
addrers the issue of whether the carrier that owns the MPRR rail lines between
Kansas City and St. Louis should also be permitted under the policies of the
antitrust laws to take possession of what is now the SSW line. In
circumstances strikingly similar to those presented by the Application, the
ICC emphatically denied such an acquicition as not only contrary to the public
interest, but possibly as being an outright violation of the antitrust laws.

See Tucumcari, 363 I.C.C. at 404-07.

MPRR, which is now a part of the UP rail system but at that time was

still an independent rail carrier, filed a competing application in Tucumcari

to purchase the Ro:k Island’s Kansas City-St. Louis line. That MPRR had no
valid need for a third line between Kansas City and st. Louis quickly became
clear from the content of its competing application. Id. at 405-06.%

The ICC wasted 1little time disposing of MPRR's application as a
blatantly anticompetitive ._actic, holding that the MPRR competing application
had been "submitted pPrincipally for anticompetitive reasone” and thus could

not be granted Id. at 407. The ICC was clear regarding the anticompetitive

The fact that MPRR already possessed two of the most direct routes
between Kansas City and St. Louis did not prevent MPRR from filing
such an application; indeed, that is the Primary reason MPRR filed the
application. MPRR admitted that approval of its application instead

8ystem and thus have
from MPRR. Tucumcari, 363 I.C.C. at 404.
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nature of MPRR's application. The ICC explained that it could not lawfully
permit the acquisition of a parallel line when that line could otherwise be
used in competition against the carrier applying to purchase the line. The
ICC went so far as to imply that MPRR‘s designs on the Rock Island line were
violative of the antitrust laws, stating that in light of “the competitive
considerations enunciated in Section 7 of the Clayton Act,"™ 15 uU.s.c. § 18,
"[t)he anticompetitive effects resulting from the acquisition of a bankrupt
carrier‘s parallel line for the purpose of eliminating competition are
contrary to public policy." Tucumcari, 363 I.C.C. at 407.

There are substantial grounds for the Board to simply rely on the ICC’s
previous findings, and hold that it would be just as anticompetitive for uP,
which now controls the MPRR lines, to be permitted to acquire the SSW Kansas
City~St. Louis line as it would have been to permit MPRR to have done so.
Most if not all of the facts remain the same. The MPRR lines remain the
preferred lines of shippers in the Kansas City-St. Louis corridor, yet UP has
applied to acquire the SSW line in the corridor as well, with an almost
identical justification to the one unsuccessfully presented to the ICC by
MPRR. See STRC-8 at 44. It is thus clear that the Application in this

proceeding is designed to iccomplish what MPRR's competing application in

Tucumcari was unsuccessful in doing, which is to Prevent any other party from

acquiring the entire former Rock Island Kansas City-St. Louis line and thus
Suppress potential competition in that important rail corridor. The ICC saw
through MPRR’s application for the anticompetitive tactic that it was; the
Board should do the g-me with respect to the merger application in this case.

Indeed, because MPRR is one of the carriers seeking merger authorization
in this Proceeding, there is a very sound basis for the Board to simply hold

that, under the doctrines of res judicata and collateral estoppel, the




Applicants cannot be allowed to acquire the ssw Kansas City-st. Louis line
through merger because of the preclusive effect of the Icc'g decision in
Tucumcari denying MPRR's competing application in that Proceeding. To do
otherwise, and to grant MPRR and the other Applicantsg merger authorization
with respect to that ssw line, would nullify the ICC‘s strong Statements jin
Tucumcari regarding the lawfulness angd competitive impact of Such an
acquisition.

The related doctrines of res judicata ang collateral estoprpel are
unquestionably applicable to an administrative prcceeding, including this one.
In explaining the doctrines, the Supreme Court has stated "that a losing
litigant deserves No rematch after a defeat tairly suffered, in adversarial

Proceedings, on an issue identical in substance to the one he subsequently

seeks to raise," regardless of whether the pProceeding is that of a court or of

4 administrative agency. see MM*MMM

Solimino, 501 U.s. 104, 111 s. ct. 2166, 2169 (1991). As the ICC recognized,
in the latter instance the doctrine of rec judicata "applies when the agency
is acting in a judicial capacity and resolves disputed issues of fact properly
before it that the parties had an adequate Opportunity to litijate." General

c oY i i s 3 I.C.C.24

599, 616 (1987) (citing United States v. Utah Construction, 384 U.s. 394, 421-

22 (1966)).

Louis lines, the Beard should not even consider Applicants” implicit request
that the rcc‘s decision on this issue be overturned in this proceeding.
Res judicata is clearly applicable in thisg instance, because applicant

MPRR had ample opportunity in the Tucumcari Proceeding to convince the ICc
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A. (Mr. Ongerth) I will confirm thart thereo

is nothing on thhe map eas. of P. EKill to

Owensville.
turn now, Mr. Kiag, feel
< think your testi imeony
CEaereth: wi rvesponsible for

cperating plan, is that

under

ON REPORTING COMPANY. INC.
(2)21238-2 787 :800) FOR DZPO
~ih FLOOR / WASHINGTAN. [ C.. °~ 0S8




Understoodg.

Mr.

King, do you know anything

(Mr. King) No,
know about that?
€ RDoOw:

there were

va

edbandonmer recommendation

AJ.DERSON REPORTING COMPANY. INC.
(2021282-2250 1800) FOR DEPO
P111 T<th ST, NW.. 4th FLOOR I WASHINGTON. D.C.. 2000%
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CERTIFICATE OF SERVICE
I, William P. Jackson, Jr., counsel for Save the Rock Island Committee,
Inc., certify that on this 3rd day of June, 1996, I caused a copy of Brief of
Save the Rock Island Committee, Inc., to be served by first-class mail,
postage prepaid, or by a more expeditious manner of delivery, on all known
parties of reccrd in Finance Docket No. 32760. /nly outside counsel and
counsel for governmental agencies appeariny on the restricted service list

established pursuant o paragraph 9 of the Discovery Guidelines served

December 7, 1995, i~ this proceeding were provided an unredacted copy

containing material designated in the proceeding as "Confidential” or "Highly

Confidential."




LAW OFFICES
JACKSON & JESSUP, P.C.

3426 YORTH WASHINOTON BOULEVARD
POST OFFICE B3OX 1240
ARLINGTON, VIROINIA 22210
(703) 525-4050
TELECOPIER
(709) $25-4054
INTERNET
TRANSLAW@DOS.DGSYS.COM

WILLIAM P. JACKSON, IR. GERALD B. IRSSUP

DAVID C. REEVSS June 3 ” 1996 (1911-1994)
JOHN T. SULLIVAN

JOHN R. COPLERY

Mr. Vernon A. Williams
Secratary

Surface Transportation Board
12th & Constitution Ave., N.W.
Wz chington, DC 20423

Union Pacific Corp., Union Pacific
Railroad Co., and Missouri Pacific
Railrnad Co.--Control and Merger--
Scuthern Pacific Rail Corp.,
Southern Pacific Transportation Co.,
St. Louis Southwestern Railway Co.,
SPCSL Corp. and The Denver and Rio
Grande Western Railroad Co.

Finance Docket No. 32760

Dear Mr. Williams:

Enclosed for filing in the referenced proceeding is the Brief of Save the
Rock Island Committee, Inc. (STRC-12). The original and 20 copies of STRC-12
are being filed under seal because they contain material do¢signatea 2a=
"Confidential®™ and "Highly Confidential" by the Applicants in the proceeding.
An additional 20 copies of STRC-12 redacted for filing on the public record ace
also enclosed. Also enclosed are two 3.5-inch disks, cne containing the
redacted version of the text of STRC-12 and the other containing the
confidential versicn of the taxt of STRC-12, each in WordPerfect 5.1 format.

The confidential version of STRC-12 is being served only upon such
parties of record that appear as outside counsel or counsel for governmental.i
agencies on the restricted service list established pursuant to the discovery
guidelines served December 7, 1995, in this proceeding. All other parties of
record have been served with the version of STRC-12 that is being filed on the
public record.

Please acknowledge the receipt and filing of STRC-12 by receipt stamping
the copy of this letter, the extra copy of the confidential version of STRC-12,
and the extra copy of the redacted version of STRC~12 enclosed for that purpose
and returning them to me in the enclosed self-addressed, postage prepaid
envelope.

Very truly

William ¥. Jackson, Jr.
WrJ/jmb
Enclosures

cc: Mr. Bruce Hanson
Mr. Jack Wright
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AND MiSSOURI PACIFIC nAILROAZ COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL COKPORATION, SOUHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWECTERN RAILWAY
COMPANY, SPCSL CORF. AND THE DENVER AND
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Firs* Assistant Attorney General

LAQUITA A. HAMILTON
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Assistant Attorney General
Chief, Consumer Prctection Division
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPGRATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTRCL AND MERGER --

SOUTHERN PACIFIC RAIL CORPGRATION SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. / .D THE DENVER AND
R0 GRANDE WESTERN RAILROAD COMPANY

STATE ' .:XAS' SRIEF IN OPPOSITION OF MERGER
L STATEMENT OF FACTS
On Ncvember 390, 1995, the Union Pacific Corporation, the Union Pacific Railroad
Company, and the Missouri Pacific Railroad Company (collectively “UP”) and the Soutnern Pacific
Rail Corporation and its subsidiaries (collectively “SP”) have requested approval of their
consolidation, which, if approved. w- ald create the largest railway system in the country,

serving 25 states, Mexico and Carada. Of i.ie 31,000 joined miles in the proposed merged

system, appro~‘mately 7,000 (cr 22 pgrcent) are in Texas, extending .i.t0 almost every corner

of the state. The Applicants have -equested the Surface Transpo.tation Board ("The Board")
approve their merger along with the terms of a settlement agreement reached with Burlington
Northern Railroad Comycny and The Atchison, Topeka and Santa Fe Railway Company
(“BNSF™) which currently operates the largest rail network of all Class I -ailroads. The
proposed settlement agreement would grant BNSF trackage rights of approximately 3,500

miles over the UP/SP system, while divesting only 335 miles <0 BNSF. One-third of the
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proposed trackage nghts to BNSF are in Texas. Applicants have also requested that the
Board approve the merger conditioned on a settlement agreement between themselves and
the Chemical Manufacturers Association, dated April 18, 1996, which provides some
additional trackage rights to BNSF and provides more detail for the BNSF settlement
agreement. Earlier agreements between BNSF and UP and between BNSF and SP provided
for exchange of substantial trackage rights between the potential ducpolists. '

More than 300 entities or individuals are partics of record in this proceeding, and
approximately 130 filed comments. Most cormments have expressed concerns about the

proposed transaction, while many have indicated unequivocal opposition.

IL SUMMARY OF THE STATE OF TEXAS’ POSITION

There is no dispute that the Board’s ultimate mandate is to determine if the proposed
transaction is within the public intercst. However, opinions diverge in defining and weighing
the determining factors.

Analvsis of this merg~- ~onvinces the State of Texas the most crucial factor to define
and weigh is “whether the proposed transzction would have an adverse effect on competition
among rail carriers in the affected region.” 49 U.S.C.A. §11344(b)(1}{F). The railroad industry
is already highly concentrated. Applicants propose the Board approve the merger and create a

duopoly in two-thirds of the U.S. and in virtually the entire state of Texas. The history of the

' In August, 1995 the Interstate Commerce Commission (“ICC”) approved the RNSF merger and as part of
that proceeding, the BNSF and the Applicants entered into sett.ement agreements whereby BNSF granted
trackage nights to UP and SP which totaled approximately 4,000 miles of track. See Burlington Northern
Inc. anu Burlington Northern Railroad Company--Control and Merger--Santa Fe Pacific Corporation and
the Atchison, Topeka and Santa Fe Railway Company. Finance Docket No. 32549 (I.C.C. Decision No. 38,
served Aug. 23, 1995) at Appendix B: Settlement Agreements, p. 121. (“BNSF™).
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railroad industry, economic theory, antitrust poiicy, shippers’ experience, and case law all buttress
the presumption that market concentration creates an environment conducive to the use and abuse
of market power by the two remaining players. The potential for such unfettered exercise of
market power is anathema to free enterprise, is the bedrock of antitrust concerns and cannot be in the

public interzst. Therefore, the State of Texas believes the Board should deny the application to merge.

Il. ANTICOMPETITIVE EFFECTS

A. MARKET CONCENTRATION AND THE CREATION OF MARKET POWER

By confining competitive harm assessment to specific points, Applicants have
attempted to minimize the proyosed transaction’s potential anticompetitive effects, thereby
minimizing the weight such effects will bear in the Board's decision. UPSP claim that, unlike
prior merger applicants, they have addressed all anticompetitive effects head-on by devising
the settlement agreement with BNSF. However, Applicants ignoie the fact that this
proposed transaction--at best--creates a duop.listic rail system in Texas whiie either building
or entrenching a duopoly in the remaining western United States. They refer to precedent

and policy, failing to even acknowledge, much less address, the fact that no other requested

or approved consolidation has created this leve! of markei concentration over such a large

geographic area.
The Board cannot accurateiy determine the proposed transaction’s adverse effects on
competition by myopic assessment of specific points and individual shippers. An assessment of

this proposed merger’s immense potential for anticoinpetitive harn. requires t'ie Board to take a




STTX -7

more global approach--one that integrates economic theories and antitrust principles in analyzing
the expected public effects of increased market concentration.

Both the National Association of Attorneys General Horizontal Merger Guidelines and the
Department of Justice and Federal Trade Commission Horizontal Merger Guidelines encapsulate
these theories and principles. Such principles include the “. presumption that an increase in
market concentration increases the likelihood ana degree to which competition in the industry is
adversely affected” and that the increase in concentration which results from horizontal mergers
“can allow firms to attain market power or monopoly power, raise prices to consumers above
competitive levels and lessen competition. In economic terms, market power is the ability of a
firez to raise or maintain prices to consumers above competitive levels and lessen competition.”
National Association of Attorneys General Horizontal Merger Guidelines, adopted March 30,
1993. (“NAAG Merger Guidelines”). See, also, Department of Justice and Federal Trade
Commission Horizontal Merger Guidelines, released April 2,1992. (“DOJ Merger Guidelines”).

Economic and antitrust scholars, as well as antitrust enforcers and regulators, have
identified the perils attendant to market concentration and increased market power in the

railroad industry.? Even scholars who disagree about the efficacy of transportation regulation

agree that a major public harm is the uncontrolled market power that usually accompanies

high market concentration. Professor Robert M. Hardaway,’ in a 1985 article was extremely

? Indeed, Dr. Robert D. Willig, one of Applicants’ retained experts observed that “The view that a reduction
in the number of firms facilitates coordinated use of assets among the incumbent firms is a rock upon which
much of industrial economics has beer: built. Consistent with this view is the economic theory underlying
the [DOJ] Guidelines; that the main evil of horizontal mergers is their potential of facilitating oligopolistic
cooperation leading to elevated prices and resource misallocation.” Janusz A. Ordover and Robert D.
Willig, The 1982 Department of Justice Guidelines: An Economic .1ssessment, Cal. L. Rev. 555 (1983).

* Robert M. Hardaway, at the time of this writing, wasan Assoc‘ate Professor at University of Denver College
of Law with a B.A. from Ambherst College and a J.D. from New York University.
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critical of railroad regulation. However, he identified the crucial reason why the industry

needs regulation, albeit limited:

[The fact that regulation has been misapplied in the past] does not mean that
economic regulation should not play an important role in a mixed
economy. .Since [perfectly competitive] markets rarely occur, it follows that
equilibrium in imperfectly competitive markets can result in economically and
socially harmful resource misallocation. The textbook definition of an
imperfectly competitive industry is an industry where an individual seller
controls such a large percentage of the total market that it can affect the price
of a product by restricting or expanding its own production. In such an
oligopoly (or monopoly) the equilibrium point of supply and demand does not
result in maximum production or efficiency because it is always to the
imperfect competitor’s advantage to keep prices above marginal cost by
restricting production. With no need to cut price in order to increase quantity,
the incremental marginal revenue of each . iditional unit produced is ‘precisely
the price received for that last unit, with no loss on previous units being
subtracted.” Therefore an oligopolistic producer ‘maximizes profits by
equating marginal revenve to marginal costs, which leads to a price that is
above marginal cost... cthe canny seller contrives an artificial scarcity of his
product so as not to spoil the price he can get on the earlier premarginal units.’
[Footnotes omitted].

Robert M. Hardaway, Iransportation Deregulation 1976-1984: Turning the Tide, 14
TRANSP. L.J. 101, 107 (1985).

Professor Paul Dempsey, a noted transportation expert,' expressed an opposing
opinion about the role of rail regulation but identified, as had Professor Hardaway, that the
effect of increased market concentration was injurious to the public.

If this trend [of increased concentration] continues unabated the resultant
monopolies and oligopolies will be the death knell of meaningful competition,
perhaps leading to a return to the market problems that preceded
regulation... The public will have been ill-served by deregulation should the
trend be an oligopoly of megacarriers. If air, rail and motor carrier
deregulation is construed broadly to embrace not only reform of economic
regulation, but erosion of antitrust standards as well, then concentration most

* Paul Stephen Dempsey is Professor of Law and Director of the Transportation Law Program at the
University of Denver. He formerly served as an attoiney with the Civil Aeronautics Board and the Interstate
Commerce Commission in Washington, D.C. and has written six books and more than fifty iaw review and
professional journal articles.
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surely is inevitable. With the market power engendered by increased
concentration, transportation prices will rise while service declines, wealth will
be transferred from consumers to producers. [Footnotes omitted].

Paul Stephen Dempsey, Antitrust Law and Policy in Transportation: Monopoly is the Name
of the Game, 21 GA. L. REV. 505, 589 (1987).

The railroad industry has experienced the negative effects of excessive market
concentration. Congress established the Interstate Commerce Commission (“ICC”), this
nation’s first independent regulatory agency, in 1887 in response to rail carriers charging
exorbitant rates in monopoly and oligopoly markets, and predatory rates in competitive
markets. Three years later, Congress enacted the first federal antitrust statute, the Sherman
Act, because of the intensifying concentration of market power in several industries,
including railroads. In fact, one of the first cases interpreting the Sherman Act involved an

association of railroads whose members illegally agreed to control and maintain freight rates

to avoid rigorous competition.” In further response to increasing consolidation and market

abuses in the rail industry, the State of Texas established the Texas Railroad Commission in
1891. !

Market abuse is not just of theoretical or historical inierest. It is of direct concern to
shippers, the consumers of rail service. In written comments to the House of
Representatives’ Transportation and Infrastructure Subcommittee On Railroads, the
Chemical Manufacturers Association (“CMA”) clearly articulated this concern:

CMA supported the Staggers Rail Act of 1980 as a means to revitalize the rail

industry from the severe physical and financial condition that many railroads

found themselves in during the 1970’s....This situatior now requires balanced
improvements. The past 15 years have brought about the rebirth of the

SIn United States v. Tran. Missouri Freight Association, 166 U.S. 290 (1897) the Supreme Court held that
railroads were subject to the provisions of the Sherman Act.
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railroads because there remained market balance between shippers and carriers.
Unrestricted railroad market power does not serve this country’s need to be
globally competitive.. Although CMA supports the on-going motor and water
carrier deregulatory efforts, the potential for the exercises of monopoly power
by a railroad makes continued regulatory oversight of that industry essential.
However, regulation cannot be so restrictive as to hamper a railroad’s ability
to compete effectively and maximize profits on competitive traffic. Regulations
must be sufficiently vigilant, forceful, and effective to provide the constraints
needed to protect the public from abuses of monopoly power.

Disposition of the Railroad Authority of the Interstate Commerce Commission: Hearings on
H.R. 2539 Before the Subcomm. on Railroads of the House Comm. on Transportation and
Infrastructure, 104th Cong., 1st Sess. 42 (1995) (statement of Chemical Manufacturers
Association).®

Significantly, the ICC has acknowledged that gaining and exercising market power is easier in
the present deregulated rail industry. The Commission has aniculated that deregulation requires that
market power abuse should be weighed heavier in determining the public interest. The ICC, even
while reiterating that it was not an antitrust tribunal, cited earlier decisions in making this poin::

In UP Control, we recognized that the extensive deregulation of the rail
industry brought about by the Staggers Act, other recent reform legislation and
numerous administrative actions undertaken by the Commission to reduce
regulation require that the anticompetitive effects of a consolidation be
examined even more carefully than in the past because “[t]he ability of the
railroads to take various actions free of regulatory restraints will make it easies
to exert or abuse market power gained as a result of a consolidation. ” (Cite
omitted).

Santa Fe Southern Pacific Corporation-Control--Southern Pacific Transportation
Company. Finance Docket No. 30400 (1.C.C., decided July 24, 1986) at 13. (“SFSP”).

The market power gained as a result of the proposed consolidation is immense. The
past deregulation, as well as specifics attendant to this proposal, increase the likelihood that

it will be exerted by the two post-merger firms.

¢ Although the CMA originally fiied comments opposing the proposed transaction, it entered into a
settlement agreement with the Applicants on April 18, 1996, and withdrew its official opposition. The CMA
has not agreed to support this merger.
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B. THE PROBABLE EXERCISE OF MARKET POWER BY UPSP AND BNSF
POST MERGER

Market power abuse is not automatic with every market concentration increase.
However, the proposed transaction presents many factors that indicate that the merged entity
and BNSF will exercise their incre:sed market power to tue detriment of the public.

1. The market concentration level will greatly increase. The excessive
market concentration in countless specific markets and the breadth of the duopolistic systems
that will be created by this proposed transaction present grave concerns.’

a. At best a duopoly is created. Significant debate and testimony
have examired whether BNSF can and will provide true competition to UPSP in the areas
where BNSF wi'l have overhead trackage rights. (This issue is more specifically discussed

below.) Even assuming BNSF does establish a consequential presence over the trackage

rights rouvtes, this does not eliminate or even acceptably reduce the potential for market

abuse. At best, BNSF’s presence will establish networks of only two rail carriers throughout
the entire western United States.
Applicants deny that this duopoly creates any problem. However, abundant testimony

and commentary support the common sense belief that this level of high market concentration

" Calculations of the increased market concentration, applying the Herfindahl-Hirschman Index (“HHI™),
have been done by various experts in this proceeding for several specific markets. For example, the HHI
levels for polyethylene and polypropylene pre-merger were calculated at 2,440 and 3,275, respectively.
These figures indicate “highly” concentrated markets. Post-merger, the HHI index would increase for
polyethylene to 4,075, and for polypropylene to 5,778. Such increases of 1,635 and 2,503 far exceed the
100-increase employed as a benchmark for anti-competitive climates. See Verified Statement of Thomas D.
Crowley, Comments of the Society of the Plastics Industry, Inc., at 27-28 (“V.S. of Crowlev").
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in so many markets facilitates both coordinated activity between the two remaining firms as

well as unilateral exercise of market power *

Applicants contend that these duopolists, unlike other duopolists, will not engage in
either explicit or tacit coordinated behavior, cleiming various unique mitigating factors. But
such collusive behavior is so pernicious to the public that these contentions require careful
scrutiny. Ample expert testimony addresses and refutes many of these contentions. The
State of Texas presents two additional thoughts regarding collusion.

First, Dr. Robert D. Willig, Applicants’ expert, analyzed several factors in concluding
that ccllusion is virtually impossible in the proposed situation. For example, he explained
how mary of the differences between these two post-merger firms and the products they
offer would heavily mitigate against the possibility of reaching and sustaining a collusive
agreement. Differences between the two firms include cost variations, product
heterogeneity, the extent of non-price competition and the size and frequency of major
transactions as well as variations in other characteristics. But if Applicants correctly predict
the consequences of the merger and the agreements concerning BNSF, many of these
differences will be acutely reduce, if not eliminated.

The post-merger firms would be more alike in trackage and operations, would have

similai {and in many places identical) route structures, would anticipate comparable transit

8w

Similarly, in some circumstances, where only a few firms account for most of the sales of a preduct, those
firms can exercise inarket power, perhaps even approximating the performance of a monopolist, by either
explicitly or implicitly coordinating their actions.” DOJ Merger guidelines, section 0.1. S e, also, Verified
Statement of Dr. Henry McFarland, Comments of the Texas Attorney General, at 2-7 ("V.¢. of McFarland"),
Verified Statement of Dr. W. Robert Majure, Department of justice Comments, at 37-53 ( ‘V.S. of Majure™).
Paul Stephen Dempsey, Antitrust Law and Policy in Transportation: Monopoly is the Nan.e of the Game, 21
GA. L. REV. 505, 589 (1987); and NAAG Merger Guidelines, section 2.11.




STTX -7

times and would be equally able to attract and serve large, long-haul customers. The more
these two firms resemble each other, the more diminished is the basis for Dr. Willig’s
conclusion that collusion is impossible.

Secondly, Dr. Richard J. Barber, another expert for Applicants, cites to a prior
procecding as support for his assertion that the railroad industry is less prone to coordinated
activity because, unlike other industries, rail capacity is generally not full. He argues this wil’
allow other railroads to offset the capacity loss resulting from a merger and will restrain any
tendencies for coordination. (See Rebuttal Verified Statement of Dr. Richard J. Barber, at
50-51). But, again, if Applicants are accurate, and BNSF quickly becomes a significant

competitor over the trackage rights routes, the capacity of the only remaining rail in the

market will be severely restricted. The possibility of coordinated activity thereafter

increases.

Dr. McFarland testified that even if one accepts the Applicants' premise that collusion
is impossible, the unilateral exercise of market power is still problematic. This crcates
potential for market power abuse. As Dr. McFarland explained:

When a firm in a differentiated product market raises its price, some of its
customers begin to buy from its various rivals, while others, those who value
its product the most, simply pay the higher prices. The firm will raise its price
to the profit-maximizing level, the level where the loss of profits from the
customers who switch to its rivals just matches the increased profits from the
customers who do not switch. If the firm then acquires a rival, it no longer
need be concerned about the prospect of losing sales to that rival when it
increases its price. Those sales are no longer lost, they remain within the
merged entity.

V.S. of McFarland, at 3-4. (See also V.S. of Majure, at 41-48).
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't is probable that the merged firm in the instant case will be even less concerned
about losing sales upon a price increase than the firm in Dr. McFarland’s example. His
example assumes three competitors in the market at the time of the acquisition. Presently,
the shippers on the trackage rights routes have knowledge of, proximity to and experience
only with UP and SP. The SP shippers on these tracks will be more likely to stay with UPSP
post merger, even in the face of a price increase, because BNSF has little or no “brand
identification” for many of these shippers. This will increase the merged firm’s ability to
unilaterally raise its price.

b. Potential monopoly power will likely increase. If BNSF fails to
signi” ntly compete on any of the routes with trackage rights, this transaction then creates a
monopoly for each such route. These include the entire Texas Gulf Coast, the route to Eagle
Pass, the route from Houston to Memphis, the route along the I-5 corridor and the route
spanning the central corridor of the United States. The State of Texas believes that BNSF
may not be williny or able to adequately compete on many of these routes.

Several opponents argue that BNSF will likely be inconsequential as a competitor
over many of the trackage rights routes. In particular, DOJ, the Railroad Commission of
Texas (“RCT”), the National Industrial Transportation League (“NITL”) and the Society of

Plastics Industry (“SPI”) address issues that directly concern many Texas shippers. Some of

the compelling points of these arguments can be summarized as follows: 1) BNSF lacks

infrastructure within Texas, 2) BNSF's only competitor will govern operational control for
most of BNSF’s movement in Texas, 3) BNSF traffic density potential is, at best, arguable,

and, at worst, insufficient to induce genuine competition on mary Texas routes, 4) the
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agreement's cost structure (regardless of whether it is consistent with previous agreements)

may pose a substantial competitive disability for BNSF, and 5) restrictions on BNSF’s ability

to serve new shippers will disadvantage Texas in luring new rail-dependent industries.’

Applicants note that the ICC concluded that “two independent railroads can provide
strong, effective competition.” (Applicants’ Rebuttal to Comments, at 39). BNSF, however,
will not be independent over these routes because of the lack of operational control, shared
infrastructure, payment of compensation to a rival and so forth. It is precisely this
dependence that causes the State of Texas and other opponents of the merger to doubt
BNSF's ability to compete under the terms of the settlement agreement.

To the extent BNSF ‘s not a real competitor over the trackage rights routes, the
merged entity will be able to brandish immense monopoly power on many routes in the
Western U.S , including Texas. In that event, the potential for extensive public harm is
alarming.

v & Entry is prohibitive. The nature of the railroad industry forecloses new
entrants, a fact that Drew I ewis, the President and CEC of UP, has publicly emphasized.'® The
fact that this industry has no potential new entrants especially enhances the chances that the

merged enity will wield its increased market power. Obviously, the probability of any entity

° “Because Texas is fast growing, any private agreements between duopolists which create impediments to
development must be viewed with suspicion, if not outright hostility.” Comments of the Railroad
Commission of Texas, at 6.

' Disposition of the Railroad Authoritv of the Interstate Commerce Commission: Hearings on H.R. 2539
Before the Subcomm. on Railroads of the House Comm. on Trai:sportation and Infrastructure, 104th Cong.,
1st Sess. 42 (1995) (statement of Drew Lewis, President and CEO of Union Pacific).
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raising prices above competitive levels will increase there is no fear tha. a new entrant will
emerge to remedy skewed price levels.

3. Intermcdal and source competition may provide little restraint. In
specific cases, source and intermodal competition can restrain the exercise of market power.
But both these restraints may be of limited effect in the present case. For example, the fact
that the transaction, as proposed, is so broad in its reach, creates a significant potential for
decline in source (geographic) competitioi.. Commissioner McDonald in .he BNSF merger

identified this potentia. loss of source competition in the West as an “issue that may be

imporiant or decisive in future large rail consolidations.” He states:

While most of the competitive analysis in this case focused on reductions in the
number of railways in specific corridors or at specific points. the Western Coal
Traffic League emphasized a broader focus, looking at the transactions’ impact
on geographic competition in the West. I agree that this is a useful and
important perspective. A significant reduction in geographic competitioa
could be a major concern.. But it is equally true that a proposed merger which
eliminates geographic competition over a broad area may be objectionable for
that reascn alone, even if little or no reduction in point to point rail
competition occurs...While a reduction from four to three railroads very likely
would be of iittle concern in a point-to-point rail market, that is not necessarily
so in the context of geographic competition...I do believe, nonetheless, that
WCTL has identified an issue that may be important or decisive in future large
rail consolidations and ar issue that ra; extend beyond coal to other markets
as well. (Emphasis added).

BNSF at 96.
As noted in Dr McFarland’s Verified Statement, truck competition provides little
competitive restraint for many .4il move:ients into and out of Texas. (V.S. of McFarland at

16, 19-21). Because of the State's sh.er size and the fact that ihe most populated areas lie
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several hundred miles from each other," only a negligible amount of goods will travel the

distance that Dr. McFarland found to be within the competitive range for truck transport.

Additionally, the unique characteristics of aggregates and plastics, two of the most revenue-
producing commodities for rails in Texas, make those industries captive :0 rail
transportation.

4. Intramodal competition may be reduced. The potential for market
power restraint that intramodal competit:on may provide on route segments will also be
limited due to the concentration of shippers captive to the merged entity. In addressing this
issue concerning Texas petrochemical shippers, the ICC said:

SPT [a merging party] owns a line between Houston and Texas City, passing

through Bayport. Numerous chemical shippers, producing a significant portion

of the nation’s petrochemicals, are located on the line. While these shippers are

now subject to a monopoly on traffic moving to or from other SPT

exclusively-served points, they enjoy competition between other carriers for

portions of movement beyond SPT’s lines. To the extent that ATSF[the other
merging party] competes for those hauls, the merger may result in vertical
foreclosure of the competing carriers from those markets.

SESP at 73.

Imramodal competition may be lost, not just as a consequence of the consolidations,
but as an efect of the post-merger firms exercising their recent market power. Decreaseu

intramodal competition, if effectuated in this manner, portends public harm.

In merger proceedings, most revenue transfers result from the diversion of
traffic to the merged carrier from other rail carriers. Intramodal diversion,

""" A graphic illustration of this point is that the distance between Houstor (on Texas’ southeastern border)
an2 Ti 'aso (on the western border) is approximately the same as from El Paso to Los Angeles, and the
distance from Texarkana (at Texas' northeastern corner) to El Paso is approximately the same as from
Texarkana to Chicago.

'2 v.S. of McFarland, at 17-19.
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intrinsically neither a public benefit nor a harm, may reflect improved service
or may result from the exercise of market power. This may result in reduced
competition, the ability to achieve monopoly profits, inefficiency, and harm to
essential services.

SFSP at 12.

C. THE EFFECTS OF POST MERGER FIRMS EXERCISING MARKET
POWER

The most probable and direct negative efiect of market power abuse is an increase in
the price for the goods or services at issue. This general truth is no less applicable to the rail
industry. The enormity of public harm resulting from increased rates throughout the post-
merger duopolistic networks is the obvious impetus for heightened scrutiny of the proposed
transaction. But even if price increases only occur in certain Texas-related rail markets, the
public harm could be formidable.

Although Texas has the most operated railroad mileage of any state in the United

States, the merged firm and | * “F will be the only Class I railroads to serve essen‘ially the

entire State."’ The parallel nature of this merger in Texas and the loss of SP as a competitor

in many Texas-related rail markets will cause those markets to experience increased market
concentration. In addition to the increased concentration, a large percentage of Texas-related
shipments will suffer from the lack of competitive restraints discussed in III. B, supra. All of
this will increase the likelihood that many shippers moving products to or Tom Texas will

experience market power abuse in the form of increased prices or decreased services.

3 UP, SP, and BNSF own th= vast majority of track in the state. Kansas City Southern Railway Company
("KCS") owns limited track which is part of its routes from Dallas/Ft. Worth to Shreveport, Louisiana and
from Beaumont, Texas to Shreveport. :
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Commodities such as petrochemicals, plastics, aggregates, and crushed stone, all vital
to Texas and the national economy, are especially vulnerable to the anticompetitive impacts
of the merger, as confirmed by Dr. McFariand’s analysis. Most of these coramodities are
chiefly captive to rail and incur transportation costs representing a high perceatage of their
total costs. "

Shippers moving product through the Texas-Mexican gateways will also be acutely
vulnerable to market power abuse. Most of the nation’s gateways to Mexico are located on
the Texas-Mevico border, with approximately 70 percent of all internationa! rail traffic
between the United States and Mexico moving through Laredo. That makes Laredo the
premier railroad border-crossing point. Only two United States railroads reach Laredo
directly: UP and Texas and Mexican Railway Company (“Tex-Mex”). As fully discussed in

the Comments filed by Tex-Mex, the merger may well sigaificantly reduce ti ¢ traffic they can
carry."
Eagle Pass accounts for most of the remaining US - Mexican traffic. SP owns the

only rail track at this gateway. BNSF will be granted trackage rights to Eagle Pass under the

proposed transaction, but BNSF was earlier granted haulage rights over the SP line to Eagle

Pass and has to date moved relatively little tonnage over this line. BNSF would have to

develop new traffic . er its trackage rights to Eagle Pass to compete against the owning rail
which will control the two major border crossings. Concerns that BNSF will fail to fill the

competitive void left by SP are especially germane to traffic moving through Eagle Pass.

'* For the plastic resins industry, transportation is second only to raw materials in cost, amounting to
approximately 20 percent of the delivered price. See Verified Statement of A.O. Bowles, Society of Plastic
Industry Comments, at 2 ("V.S. of Bowles™).

'* Comments of the Texas and Mexicaa Railway Company.
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A merged firm’s potential for unilateral exercise of market power in a differentiated
market is created, in part, by the fact that certain consumers will have preferences and
loyalties to a particular product.’®  This potential is exacerbated in the context of the traffic
through the Texas-M:xican gateways. Shippers now using UP or SP at the border are less
likely to switch to BNSF in the face of a price increase post-merger. BNSF has no
experience dealing with the international aspects of moves (including customs checks as well
as language and cultural differences) and has no border infrastructure or personnel familiar
with Mexican rail transport. All of these circumstances compel the conclusion that the
proposed transaction will increase market concentration and the ability for the merged firm to
unilaterally exercise its dominant market power over the US - Mexican rail traffic.

Shippers captive to rail and shippers of goods across the border will be especially
vulnerabic to price increases after the meryer, but they are not the only Texas-related
shippers who may become victims to post-merger market power abuse. All shippers at
“three-to-two” areas will immediately lose a competitor and experience increased market
concentration. This effects a vital amount of traffic. For instance, the BEA for Houston is a
“three-to-two” area for which Dr. McFarland identified a significant amount of rail traffic
subject to a loss of competition. Greaicr Houston is one of ihe country's largest metropolitan

areas as well as a major international port.

Captive shippers account for a tremendous amount of UP and SP traffic 7 Contrary

to applicants assertions, these so-called “one-to-one” shippers may also experience increase

'6 See 111 B 1.a, supra, for a more complete discussion of this principle.

17 “Of the traffic that UP and SP handle, fully $6 billion, or almost two-thirds, is 'one-to-one' traffic.”
Rebuttal Verified Statement of Richard Peterson, at 23.
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in competitive restraints. By combining the monopoly customers of SP with those of UP, the
merged entity eliminates the potential competition that often exists because of nearby
railroads. That potential competition is identified by the shippers themselves and may be the
only negotiating leverage captive shippers have.'*

Increase in prices and/or decrease in services are the obvious effects of market power
abuse, but approval of this merger may have an additional effect. Loss of meaningful
competition that may result from this proposed transaction could generate more r.gulatory
oversight to check unreasonable rates and other market abuses. This potential result would
directly contradict Congress’ mandate to allow railroads more freedom to set prices ard
provide services.

(It would be] inconsistent with the Rail Transportation Policy to create a post

merger situation where it might be necessary to become involved in recurring

questions of market dominance or rate reasonableness that .ould well develop

where there is the elimination of or massive reduction in compeuition.

SFSP at 25.
IV. PUBLIC INTEREST

The Board must assess at least five statutory criteria, including whether the proposed
transaction would have an adverse effect on competition among rail carriers in the affected

9

region."” The Board must then determine if the proposed transaction is in the public interest

'® A powerful example of a captive shipper that will lose this potential competition if the merger is approved
is Central Power and Light, whose rail service situation is explained in the V.S. of McFarland, at 12-13.

” “(T)he Commission shall consider at least the following:
(A) the effect of the proposed transaction on the 2dequacy of transportation to the public.
(B) the effect on the public interest of includi ,, or failing to include, other rail carriers in the area
involved in the proposed transaction.
(C) the total fixed charges that result from the proposed transaction.
(D) the interest of carrier employees affected by the proposed transaction.
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by balancing the potential anticompetitive effects and other public harm it has identified
against the potential public benefits.*® The Board must deny the application if it is found not
to be in the public interest.

Applicants argue tha: the Board must make its public interest determination consistent
with Congressional intent to encourage mergers.”'  But this misconstrues the pur, se of
deregulation. Mergers were a consequence of the enactment of the Staggers Act.
Competition, not consolidation, was the underlying and r._‘atedly expressed purpose of

Congress in passing this Act. This purpose is not fulfilled by allowing a merger to duopoly.

Sanctioning such a combination of railroads to control so much of the nation’s rail traffic

creates such a “radical transformation” of the rail industry that deregulation may be
resurrected.

Clearly, the merger will produce some efficiencies. But when a merger results in
increased market power and decreased competition, the likelihood that the benefit from the
efficiencies will inure t » the public diminishes. For example, Applicants have often identified
increased single-line service as one of the significant efficiencies of the proposed transaction.
However, the solidification of the duopoly netwvor!: will create more shippers who are captive
at both origination and destination poihts. Marny shippers may prefer to forgo the anticipated
decreased transit times that result from single-line service if they are to be subjected to

monopolist market power.

(E) whether the proposed transaction would have an adverse effect on competition among rail carriers in
the affected region.” 49 U.S.C.A. §11344(b)(i).

0 49 CF.R. S 1180.1(c).

¥ Applicants’ Rebuttal Narrative, at 33.
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Dr. Laurits R. Christensen (an expert for DOJ) has, in fact, testified that many of the
efficiencies touted by Applicants as public benefits are really private gains. Dr. Christensen
also determined that many of the Applicants' professed public benefits are either likely to be
achieved regardless of the merger or could be achieved through less anticompetitive means.
See, generally, Verified Statement of Dr. Laurits R. Christensen, Department of Justice
Comments.

Applicants argue that the proposed transaction is the only way to create the larger,

more efficient entity that is needed to effectuate true competition. They argue that the Board

must approve this transaction so UP can be on more equal footing with BNSF.2 If one

accepts the premise that without the merger BNSF will have no competitive restraint, one
ignores not only the potentially anticompetitive situation a duopoly would create but the
present reality as well.

Although BNSF is the largest competitor for rail traffic in Texas, both UP and SP
have been very viable competitors to BNSF and to each other. As identified by the Texas
Railroad Commission, UP “surpasses BN in several main econoinic indicators.” Comments
of Texas Railroad Commission, at 31. And, for all its ostensible shortcomings, SP has
provided a competitive alternative in many Texas markets. See, generally, V.S. of
McFarland. A competitor does not have to match BNSF rail for rail and route for route to

be effective.

% The paradox of Applicants’ argument is obvious: BNSF is such a large and effective competitor th . the
Board must approve the proposed transaction, which will, according to Applicants, make BNSF a iarger and
more effective competitor.




V. CONCLUSION

The merger of UP and SP, conditioned on their settlement agreements with BNSF,
would have a devastating effect on competitive rail service in Texas. Not only does the
proposed transaction create a duopolistic rail system in Texas, it relegates two large and vital
geographic areas in Texas to potential monopoly abuses. The Gulf Coast region, the heart of
the petrochemicais and plastic resins indusiries, has relied on the presence of SP as a small,
but aggressive competitor to UP. At the Texas-Mexican gateways, SP’s presence has been a
significant competitive force. Indeed, while it is accurate to say SNSF is UP’s biggest
competitor in certain geographic areas, in these two economically indispensable Texas
locales, UP is buying up its most aggressive competition.

The potential for public harm is not confined to the borders of Texas. Approval of
the merger, as proposed, creates a duopolistic rail network throughout the western United
States. Intramodal and source competitic a, touted by the Applicants as an effective check to
the exercise of market power, are limited by the unprecedented breadth and reach of this
particular transaction and by the unique characteristics of the Texas-related rail markets. The
creation of a duopolistic system will confer upon the Applicants and BNSF unfettered market
power, rendering unbound 2pportunity for abuse of that power.

The potential anticompetitive effects of this merger eclinse any potential public
benefits, especially for Texas. Therefore, the State of Texas iniplores the Board to find that

the proposed transaction is not in the public interest and deny the Merger Application of

Union Pacific and Southern Pacific.

DATED this 5/ il day of May, 1996.




Respectfully submi * 2d,

DAN MORALES
Attorney General of Texas

JORGE VEGA
First Assistant Attorney General

LAQUITA A. HAMILTON
Deputy Attorney General for Litigation

THOMAS P. PERKINS, JR.
Assistant Attorney General
Chief, Consumer Protection Division

MARK TOBEY
Assistant Attorney General
Deputy Chief ior Antitrust
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Texas Bar No. 07 57800
Assistant Attorney General
Antitrust Section

P.O. Box 12548
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UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
- CONTROL AND MERGER -
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ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORYI'. AND THE DENVER AND
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BRIEF OF RISS INTERMODAL

RISS Intermodal, a nationwide Intermodal Marketing Company (IMC) ', based in
Northkern California, generates approximately $94 million annually in intermodal
revenue. RISS has grown rapidly over the last dozen years, and we now rank among the
ten largest L. 1Cs in the nation. Since our inception in 1983, our focus has been on
“Fortune 500” accounts with a s; :cial emphasis on companies in food proces~ing and
related lines of business; wines, spirits and spec’ 'ty waters; retail merchandise; 2nd non
hazardous chemicai broducts.

3

' An IMC markets irtermodal service by coutracting for motor carrier transportatio= at origin and
destination and purchasing long-haul rail transportation, which it assembles for beneficial owners of
freight. The Lv(C provides mnagement, shipment tracing, billing functions and other services valuatie
to shippers.
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RISS Intermodal’s rapid growth has come, in part, becausc it has focused on developing
a consultative relationsh p with its shippers on intermodal matters, supported by a
significant investment of its own resources in understanding the economic and structural
issues which confrori the iiroad industry. We believe this is essential to fully perform
*ne¢ role of an Intermocal Marketing Company. That role is, at its best, not just to sell

. . secure irvermodel freight, but to forge a better understanding ol *he respective

interests and needs of shippers and carriers. ~

As a major and active participant ir the intermodal business, RISS believes it is .ssential
for the Board to devote special atteation to the interests of intermodal shippers in
considering the UP/S? merger. We seek to forcefully emphasize to the Board that the
single most important issue facing carriers and, especially, intermodal shippers today is
capacity and infrastructure. Route capacity .na ‘ermi.ial infrastructure, along with
ensuring sfficient motive power and crews, will be ihe seminal issues facing carriers
and shippers in coming years. Intermodal shippers, represented by RISS and other
IMCs, face a particular challenge in this context. We believe that, unless we receive the
benefits of the efficiencies and capital productivity associated with the UP/SP merger,

intermodal shippers in the West will be crippled by reduced access to the rail network as

growing bulk traffic consumes the avaiiable capacity and as SP’s inability to invest and

provide competent service impairs competition. As a result, RISS Intermodal strongly




suppo:ts the UP/SP merger along with the BNSF agreement. This merger is essential to

the economic future of intermodal in the West.’

While intermodal represents the fastest growing segment of the railroads’ traffic base, it
is not the most profitable. In fact, virtually all other segments provide higher rates of
return for wne railroads in the short term. Therefore, intermodal growth requires the type
of long-term commitment to a business strategy which is unusual in American business
today. Only companies with the financial rescurces and potential productivity of a
UP/SP and BNSF can afford to make these kinds of commitments to shippers. In fact,
the continuing growth of intermodal services requircs what BNSF’s Ch.irman Rob Krebs
described as a “ieap of faith” during his keynote remarks to the International Intermodal
EXPO m Atlanta in 1995. As we explain below, a merged UP/SP will be, as an

auton..  * consequence of its route structure, forced to commit itself to intermodal
growth and developraent. Without this merger, intermodal competition and service in

the West will h.e crippled, dominated by BNSF 2ad hampered by a weak SP.

This is why we actively support the combination of Union Pacific and Southern Pacific.

Furthermore, the significant concessions made to BNSF in proposed trackage rights and

line sales arrangements with BNSF strengthen our view that this transaction has very
£

important, and long lasting, benefits for shippers, both intermodal and carload, and for

? RISS’ President, Thomas R. Brown, filed a verified statement in support of the merger. It is in volume
UP/SP-25, Part 1, p. 401 (“Brown Statement”). Our decision to file a brief in this proceeding was
motivated by our interest in and commitment to the intermodal business. We have been neither offered
nor have we secured any special privileges, contracts or understandings with either UP or S °.
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the public at large. By creating a second, far reaching railroad network in the West, this
merge: will provide competition on a levei playing field with BNSF, enhancing, rather
than diminishing, rail competition. In fact, it may well be the only realistic hope for

facilitating intermodal growth and capacity in the coming decades.

The UP/SP Merger is Essential to

In RISS’ opinion, as described in the Brown Statement, SP’s essential problem as an
independent railroad in the modern era is that it operates more miles of route structure
than its existing traffic base can suppcrt. With most of its valuable real estate sold, it no

longer has the resources to finance adequate service to its existing customers, much less

to invest heavily i infrastructure, as quality intermodal service will require. If this

merger is not approved, St will almost certainly be forced to retrench to certain core

operations in order to survive.

The UP/SP merger will bring the synergies, network efficiencies and financial backing
that are necessary to develop intermodal service in thc West. In many ways, this merger
is structured to support intermodal service. By the nature of its network and traffic base,
UP/SP will be compelled to be an aggressive intermodal competitor against BNSF.
Simply put, Union Pacific did not need the SP to continue to be an efficient and very
profitable bulk carrier in the West. Although acquiring the SP certainly brings 1JP

additional and valuable bulk and carload traffic, it also creates a s “stantial route
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network with an undeveloped potentiai for intermodal service, including routes between
Caiifornia and the Midwest, routes in the I-5 Corridor between California and Seattle and
routes between Texas and the Pacific Northwest. Only through aggressive development

and solicitation of new traffic, a very large share of which will be intermodal traffic, will

the UP/SP combination achieve its potential.

The simple fact is that once this merger is consummated, UP/SP will have literally
thousands of route miles whose principal utility will be high quality intermodal service -
most of it unexploited today. In our view, the key challenges for UP/SP managers going
forward will be to increase efficiency as they create the service and capacity to build the
premier intermodal network in the West.

A UP/SP system will have the capital productivity, the necessary route structure and the
competitive will to drive down costs and aggressively develop intermodal markets. UP’s
commitment to invest over $250 million in intermodal terminals is unprecedented in our
industry. Just as important, UP/SP will have the land inventory in key metropolitan areas
to develop more efficient terminals in the future. Much of the $500 million UP/SP will
invest to upgrade the Sunset, Texas and Pacific, and Tucumcari routes is targeted at
primarily intermodal traffic. There is simply no other scenario in the West that offers

o

this powerful combination of opportunities to shippers.

Any form of divestiture (which we will treat at greater length belowv) undermines the

basis for all of this: efficiency through route and network speciaiization. Eliminating
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UP ownership and control of any of the major route linkages would destroy the network
which the operating plan envisions and from which the financial benefits and lower costs
to shippers are derived. Furthermore, divestiture may undermine UP’s willingness to go

forward with this transaction.

Nonetheless, neither shippers, nor the Commission itself, can be expected to share this
view of the “natural benefits” of UP’s control of SP absent a tangible dcmonstration of
the economic and commercial value of this transaction to the general public and to the
shipping puolic. Mindful of the Commission’s charge to protect.the public interest in
such matters, we present a number of arguments below based on specific and personal
experience in this industry to present our view of the many tangible benefits of the
umsacﬁ?n to companies such as ours, to capacity providers such as APL and CSXI, and,

most importantly, to the benefic’~l shippers of freight.

The Merger Will Enhance Intermodal Competition Throughout the West

Our support for UP/SP is a natural and logical extension of the positions we have taken

in the past in supporting BN’s acquisition of Santa Fe and UP’s acquisition of C&NW.

We supported those mergers because we saw each of them as logical next steps in the

>

rationalization of the raiiroad netwoik in the United States, leading to greater route, labor

and capital efficiencies and, ultimately, to increased commerce and enhanced 3lobal

-ompetitiveness for U.S. products.




We believe in the rationalization of the railroad network in the United States, while
maintaining rail-to-rail competition, as a step along the critical path for the railroads to
reach their economic potential. Efficiencies can be achieved through elimination of
management duplication; new services can be developed and operations improved by
eliminating parochial views of markets now divided between two or more carriers; and
capital can be used much more productively. These goals can be achieved only through

merger.

Beca se of the unique characteristics of the railroad industry, reductions in the number of
railroads do not necessarily mean a reduction in meaningful, sustainable competition.

For railroads, unlike other industries, geographic scope, size and quality are intertwined

because railroading is so much a network business. Expansion of the rail network under

the control of a single management, to link major markets, is critical in this context.

Once BNSF was created, the balance in western rail competition was upset in a way that
made a UP/SP combination both desirable and necessary for shippers. The BNSF merger
combined the dominant intermodal carrier in the West, Santa Fe, with the dominant bulk
hauler, BN, into a new and very powerful system. A merged BNSF will pose
competitive threats that neither road did independently. BNSF will now serve all West
Coast ports, as well as be able to reposition containers between Nort" 0 and Southern

~alifornia and across the South .n Corridor -- ar important marketing advantage in the

international trade.




————

Today, BNSF dominates the intermodal marketplace in the key Northeast-California and
Midwest-California markets, handling in excess of 70% of the intermodal truckload
market and virtually 100% of the LTL. market moving by rail. Only BNSF offe. s
multiple departures per day between the Midwest and California for its intermodal
customers, and only BNSF offers the primary third A.M. service between the Midwest
and West Coast, and fifth A.M. service between the Northeast and West Coast necessary
to attract high service truckload carriers and LTL carriers. While UP and APL do field a
third A M. service between the Midwest and California, it has not matched Santa Fe’s
reliability and lacks many of the attractive aspects of Santa Fe’s\service, and thus has not
attracted the customer base drawn to Santa Fe. With ENSF’s new found resources, we
can expect that the merged BNSF will become an even more potent competitor in these

lanes for high service traffic.

Given the testimony of SP’s officers in this case regarding the company’s negative cash
position, SP could not stand alone as effective competitor for BNSF even in the near
term. We can characterize the reasons for this in three wavs. First, SP has franchise
advantages that its financial shortcomings have made it unable to optimize. Secondly,

SP’s lack of capital has kept it from expanding its domestic intermodal program into the

product offerings that have been critical to converting traffic from highway carriers as
&

BN, UP and Santa Fe have done. Finally, SP has been unable to retain high service

traffic that it has secured in the recent past - even when that traffic was in corridors

where it had a route advantac~e (such as Memphis-Southern California).




Where has SP been unable to exploit its franchise advantages? The most efficient
vehicle for handling domestic trailerload freight by rail is the double stack container. In
the SP’s - 'ely-served “I-5” corridor along the West Coast, it has been unable to make
the relatively modest investment required to provide the line clearances for double stack
operations. In the L.A. basin, SP, uniquely among Western roads, Fas an excellent land
inventory affording it the opportunity tc site new, modern intermodal terminals. While
its international facility south of downtown Los Angeles (the “ICTF") is excellent, its
domestic intermodal terminals have seen little investment in recent years and are,
generally, in need of modernization. Furthermore, SP has beemunable to build new
terminals to compete on a par with Santa Fe or Union Pacific in certain new market
areas.
Another important way in whica SP has been unable to exploit its franchise advantages
has been its inability to consis ently attract business from the high service IMCs, such as
RISS Intermodal, and from the high service truckload carriers. Nor has SP been able tc
retain the traffic of the high revenue, small package shippers which are integral to the
profitability of a domestic intermodal program in the West. Alarmingly, SP has lost
major segments of business from each of these important customer bases on its key
routes (such as Memphis-L.A. and Chicago-L.A.) during the past few years.

.
In the IMC business, it is common 1. make presentations to the beneficial owners of

freight demonstrating to them the underlying carrier options available in their shipping

lanes. We commonly offer our major accounts UP, APL, and Santa Fe options in each of
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their lanes. Due to SP’s lack of modern 48 ft. trailer or container capacity, along with its
lack of reliable servi.:, we generally make such presentations without any mention of
SP. Quite simply, SP’s weaknesses as a domestic intermodal carrier make it an
ineffective competitor for the business of many important intermodal accounts. This is
especially true for those presentations focused on the conversion of highway freight to
intermodal service. This is a very tangible demonstration of SP’s iess than meaningful

role as a viable competitor today in the important iranscontinental lanes.

Identifying SP’s current difficulties in retaining a domestic intermodal traffic base leads
us, naturally, to a discussion of its ability to retain even its current base of business after

BNSF has integrated its marketing and operations. Internatioi:al traffic is even more

importan} to SP than its domestic traffic, representing two-thirds of its intermodal

revenues and virtually all of its intennodal profitability. Historically, SP’s ICTF in
Southern Californie has prov:ded it an unique advantage when soliciting international
business. However, with completion of the Alameda Co:ridor project, and with the
evolution toward on-dock intermodal terminal facilities, this advantage will be

minimized in the near term future.

What'’s more, with BNSF’s greater financial strength it can choose readily to target

&
segments of SP’s profitable international traffic and attract - pecific customers through
incentive pricing at levels below those remunerative to an ii'deperdent SP. Furthermore,

with BNSF’s expanded route structure, it will be able to offer liner companies packages

of services over multiple ports, engage in domestic container repositioning, and offer
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inland logistics services that SP will simply not have the financial or infrastructure
wherewithal to respond to. BNSF will be able to incrementally price large segments of
SP international traffic, while SP will be forced to view this business as base load
business not viewed through the prism of incremental costing. On the domestic side,
with no likely remedy in sight for the deficiencies discussed above, iiic vycle of traffic

loss will likely accelerate.

The SP witnesses in this case have attested themselves to most of the difficulties we have
experienced. They have also indicated that SP has operated in, ‘'essentially, a cash
negative position since acquisition by the Anschutz interests. The key issue here is

critical mass. SP is a carrier with definite franchise advantages, som : excellent routes,

and certain excellent base traffic. Unfortunately, it simply lacks the critical mass in

revenue necessary to support the route structure required to serve its customer base at
profitability and investment levels comparable to those of its competitors. Intermodal
shippers need an effective alternative to BNSF’s dominant position in the West, and SP

canrot provide it.

As we have indicated above, RISS believes that the UP/SP merger, along with the BNSF

agreement, enhances competition and is necessary to secure t':~ future structural capacity

S

for intermodal growth. We believe this for the several reasons which we set out telow.




The UP/SP Merger Presents No Risk to Competition

We understand that the Justice Department and some other parties express concern about
the change from three-railroad competition to two-railroad competition. RISS and its
shippers experience vigorous two-railroad competition today in the Pacific Northwest
between UP and BN, and in the Southeast between Norfolk Southern and CSXI. In
many senses this competition is a model of the workings of the free market. N thing
about our experience in these markets would give us concern about the efficacy of two
railroad competition in the future. Each carrier aggressively seeks the intermodal
business of shippers and, though each carrier has a markedly different approach to the
marketplace, each is quite effective. Brown Statement, pp. 8-9.

As we explained previously, in the Southeast CSXI has developed as a verticaliy
integrated full-service intermodal company providing everything from ramp operations,
to equipment, to customer sales support. CSXI has ever extended its geographic reach
beyond the Southeast to the Far West by creating a container network running on a
Western road. Further, CSXI has negotiated agreements with Conrail, with whom it
aggressively competes in certain East/West corridors, to extzad its Florida service into
the New York/New Jersey metropolitan area.

Norfolk Southern, on the other hand, has taken an opposite tack, focusing more on its

capabilities as a wholesaler of intermoda' transportation. Yet, it has been equally

successful and equally creative, engaging in a joint venture with Conrail to expand its
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Triple Crown Roadrailer network and joint venturing with Conrail and Union Pacific to
create the first nationally managed domestic container program - the “EMP”. Norfolk
Southern has also concluded agreements with Conrail allowing it to reach certain
Northeastern terminals which “complete” certain city pairs in its network. It goes
without saying that both railroads aggressively compete for IMC and beneficial owner
business. NS is extending its intermodal network via partner carriers into the

Northeastern territory heretofcre dominated by Conrail.

Our expectation is that we will see this same kind of multi-faceted, market and customer
focused competition and creativity in the West as BNSF and UP/SP square off. We see

this today and our customers benefit from it between the Northwest and Chicago. This

experience is at the heart of our argument that UP/SP will strengthen, not weaken,

competition in the West.

The second general concern among shippers is that with any removal of a competitor in
the West, today’s considerable <pread between typical motor cerrier rates (in “pure” over
the road service) and intermodal service may be reduced. There are two important
reasons why we do not believe that to be likely. Brown Statement, pp. 7-8.

First, the network nature of the transportation business mitigates against this, as do the
high returns associated with incremental revenue in such a high fixed cost business.

Railroads simply cannot raise their intermodal rate levels to so-called “supra-




-~
———

competiuve” levels. Market forces from motor carriers, multipie intermodal vendors,

and intramodal competition all militate against this.

Second, the intermodal business nas a component style of organization. As a result,

co 1petition is not created solely by, nor necessarily limited to, the number of rail carriers
serving a given market. To bring the intermodal product to market requires the
involvement of multiple pariies beyond the railroad itself: IMCs, drayage companies,
equipment leas. 1g companies, and, in some cases, capacity providers such as APL and
CSXI who resell the railroad’s linehaul services, cieate unique and powerful competitive

pressures on the railroads of their own.

An excellent example of this would be in the transcontinental Southern tier today where

we can view the workings of multiple vendor competition using a single rail carrier.
CSXT and APL, for example, both resell the services today of the same railroad in the
Southern corridor. Both companies aggressively market their services to IMCs today in
that corridor, competiny on price, service, and equipment size and availability. Both
companies use their sizable international volumes to leverage railroad rates for domestic
services from a single Southern tier provider. Furthermore, the underlying rail carriers
here c"¥er their own service and cquipmeni packages to IMCs and bi-modal carriers.

Rate competi*: 5u in this corndo , wiich is served by two railroads, has consistently been

aggressive.




-
———

Intermodal shippers will benefit in another important way through the UP/SP merger in
that the associated line sales and trackage rights to BNSF not only provide access to new
markets for BNSF but also improve and enhance that carrier’s route structure. We have
every expectation that BNSF will be an important presence in the Central Corridor.
While BNSF’s operating plan call for three trains at inception of their traffic rights, we
would not surprised to find them a much heavier user as they add route capacity on their
lines east of Denver. BNSF may follow a similar course between Memphis and St. Louis
and Houston. Finally, their competitive situation between their ent.re system and Mexico

wiil be dramatically improved. ~

The impact on the I-5 corridor along the west coast and on the central corridor will also

be dramatic. Today, SP lacks the financial ability to clear this route for efficient double

stack operation and, as the sole carrier in the corridor, does not have to respond to
aggressive intramodal competiticn. Following the UP/SP merger this picture will change
dramatically as UP/SP and BNSF square off in this lane, which is essentially for
international as well as domestic customers. Furthermore, lower cost and improved train
service will have the important associated impact of lower domestic and international
repositioning costs along this critical corridor. The positive implications for shippers are

far reaching.

@




Divestitures Are Not in the Public Interest

RISS does not believe that divestitu' 2 of Central Corridor routes, or of .y other critical
route segment from the UP/SP network, would be in the public interest. We emphasized
this position to the California Public Utilities Commission in a letter and testimony

which is included here as an attachment.

Particularly compared to the alternative of a high-quality BNSF operation across the
Central Corridor to Salt Lake City, Denver and beyond, MRL’s~proposal to acquire parts
of the UP and to use the slow SP routes across Tennessee Pass to Kansas City would be a
severe loss for intermodal shippers. MRL’s route between Kansas City and Northern
Califc- 4 is not competitive for intermodal service that requires any degree of expedited
handling. SP has already given up on intermodal service using an even better route (the
SP’s route over the Sierras, instead of UP’s route). The Tennessee Pass route is so slow
that SP runs intermodal trains from Kansas City to Uakland by way of El Paso. MRL'’s
lack of interest in intermodal service is also reflected in the fact that MRL did not
propose direct service to the Port of Oakland, let alone nther important intermodal traffic
nodes of Modesto, Sacramento and the Bay Area. For MRL, intermodal service is
clearly an ufterthought. The Board should understand thac MRL will not bc Ui to meet

@

the need for competitive intermodal service in the Central Corridor.

The MRL proposal is also a step backwards in time. Railroad consolidations have

produced major s2rvice improvements by eliminating interchanges and other limitations,
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as discussed above. The MRL divestiture would displace single-line BNSF Central
Corridor service throughout the BNSF network with multi-carrier routings to most
destinations. For ex.mple, a shipment from Oakland to Clicago via MRL would require
handling by three carriers and two slow interchanges. Shippe:s want railroads to meet
the 95 percent or better on-time performance that BNSF often achieves, but there is no

way a three-carrier route can do that.

Finally, RISS is ccncerned about MRL engaging in another highly-leveraged transaction,
similar to the Anschutz acquisition of SP. Intermodal service requires investment, and a
lot of it. MRL does not indicate any plans to invest in new facilities, and we are

concerned that it would have neither the incentive nor the capital nec2<cary to make

essential investments.
.

For the reasons stated above, RISS Intermodal urges the Board to approve the UP/SP
merger, along with the agreement with BNSF, witliout divestitures or other major

conditions.

lly submitted,

Thomas R. Brown
President

RISS Intermodal

4 Orinda Way, Suite 100A
Orinda, CA 94563

(510) 253-3801

May 31, 1996
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President

R = ZZ 4 Orinda Way, Suite 1
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510.253.3801
510.253.3680 Fax

May 17, 1996

The Honorable P. Gregory Conlon
California Public Utilities Commission
505 Van Ness Avenue, #5200

San Francisco, CA 94102

Dear Commissioner Conlon:

I am writing to you and each of our PUC commissioners, to express my per sonal
concern over our Public Utilities Commission’s expressed interest in the (/ontana
Rail Link (MRL) proposal that it become the competitive alternative in the
“Central Corridor.” My concern is that the Commission and its fine staff, with its
honest and deep concern for the public interest, has been led te believe that the
Montana Rail Link proposal is much more than it is in fact.

1 can tell you from long personal experience from within the railroad industry in
this state, and as an _wner and the President of an Intermodal Marketing
Company based in Orinda, CA, that the MRL proposal, rather than being a
competitive benefit for California shippers is z potential competitive disaster.

A railroad without a meaningful network, such as the MRL, does not represent a
route to the future for shippers or the public, rather it represents a return to the
most ineffective and fragmented practices of the Western railroads’ past.

I worked for several years, in intermodal marketing and operations, for the
Western Pacific.” A railroad which was as the MRL will be: a railroad without
sufficient network reach to quote single line prices between major markets and
gateways and without the deep pockets to make the capital investments in
locomotives, terminals and route capacity to protect even its own captive traffic.
Truly, Commissioner Conlon, in this context, the past is a very poor author to the
future.

Perhaps what is even more important is that the major shipping interests in
California have spoken loudly, clearly and articulately in favor of the UP-SP
merger and in favor of the associate 1 BNSF trackage rights as an effective and
meaningfil competitive remedy. P'case bear in mind this includes the Ports of
Los Angeles, Long Beach and Oak' and; American President Lines and all of the

major intermodal companies.

We at Riss Intermodal believe that the UP-SP merger along with BNSF trackage
rights are critical to facilitating the creation of adequate route and terminal
capacity to support large scale, competitively aggressive intermodal programs in
the face of the growing appetite for capacity of the bulk traffic segments. We,
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and many other California shippers, very much want this merger to go through
and we value the BNSF as a solution to the competitive concerns because it
meets the realistic criteria of network reach and capital investment capacity.
Unfortunately, the MRL proposal brings nothing to the table in either of these

categories.

And, if you will forgive my directness, I fear that the California PUC, by tocusing
on the Montana Rail Link's unrealistic proposals and propositions is off on a
tangent that does not reflect the concerns and views of most California shippers.
In fact, we believe that divestiture of Central Corridor routes to the MRL would
have very negative implications for intermodal and carload shippers.

Should the UP-SP merger be impeded by a divestiture order, intermodal shippers
face the very real prospect, in the long term, of being forced off the rail network
(except in a limited number of high-volume, internationaily-based lanes) due to
inadequate route capacity as the more lucrative bulk traffic grows. One can only
imagine the economic impact this would have on California ports and highways
as intermodal traffic leaves the more efficient rails for rubber-tired alternatives.

Finally, having BNSF serve the Central Ccrridor is a much superior alternative to
what *he MRL is proposing to do. The proposed MRL route structure is
demonstrably incapable of supporting intermodal service - it lacks not only
terminals but also any meaningful network beyond the lines it proposes to
purchase. SP, in its daily operations, has already recognized that with a better
rouce than MRL proposes to use that it cannot provide competitive service over
this route. As a result, today it routes Oakland-Kansas City traffic over El Paso.

Basically the MRL undermines intermodal competition in the Central Corridor
rather than strengthens it. The commission must be mindful of the real and
negative impacts, as opposed to purported positive impacts, of the MRL proposal.

May [ say that I am also struggling with understanding where the impetus at the
PUC is coming from for the MRL proposal. Certainly it is not coming from
California shippers-- or at least, not the intermodal shippers, nor the 255
California shippers openly supporting the merger and BNSF trackage rights.

[ know the PUC works tenaciously in the public interest in these matters, so
perhaps the PUC believes that we could still achieve all of the benefits of the UP-
SP merger along with the very real benefits of the BNSF trackage and simply and
benignly add the MR' Perhaps the PUC believes this is a simple and logical
addition of competiti ,n, and therefore, not harmful to the underlying
transactions between UP-SP and BNSF in this context.
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First of ali, even assuming that Ue would go ahead with the SP acquisition under
the teims of a divestiture to MRL, it is highly unlikely that BNSF would continue
to seek to operate over this segment as the traffic it sought would be divided
three ways rather than two. As Neal Owen, BNSF's consuit2nt on rail
operations, wrote in his second verified statement, loss of uaffic to MRL or any
other added carrier in the central corridor, “would leave BN/SF witiout suffic’ >t
density to keep service competition in the central corridor alive and well.

n@)

So, the likely outcome of the PUC's ,. sition would be to substitute the MRL for
BNSE. Now let’s consider what that would mean. The many negative impacts of
that should already be apparent from what has been written above: loss of the
network reach necessary to offer meaningful intermodal service products,
inadequate terminal capacity to support demand and growth, inability to offer
competitive through rates between major markets, etc. etc. MRL is neither a
meaningful alternative to, nor even the shadow of an appropriate substitute for

BNSF.

Please allow me to thank you, Commissioner Conlon, for the opportunity to
express these arguments forcefully and directly to you, the commission and its
staff. 1 hope you will find them insightful in the context of your deliberations.

I would look forward to discussing this with you at your convenience, or,

serhaps at the public workshop scheduled for this coming Monday, May 20th.
I enjoyed our brief exchange at the earlier workshop.

Thomas R. Brown
President

TRB/Ic

cc: James T. Quinn, Esq.

(M At the time of Western Pacific’s acquisition by Union Pacific, | was Senior Vice President - Intermodal.
Previously, | held a number of operating positions including that which set the railroads schedules and blocking.
As such, 1 was also responsible for managing interline operations.

@ BNSF 54, Second Verified Statement of Neal Owen, p.150.
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L Intreduction

American President Companies ("APC") submits this brief in support of
the merger proposed by Union Pacific ("UP") and Southern Pacific ("SP").

APC 15 a multi-national company which provides international and
domestic containerized transportation service. It contracts with various rail and motor
carriers for inland movement of its international cargo as well as for the movement or
domestic contwinerized cargo throughout North America. APC provides domestic
wholesale and retail transportation brokerage service through its subsidiary, APL Land
Transport Services, Inc. APL also provides international consolidation services through
its subsidiary American Consolidation Services, Ltd., as well as logistic consuiting

services through its subsidiary, American President Business Loc.istics Services, Ltd.




,

APC strongly supports the merger between Union Pacific Railroad
Company ("UP") and Southern Pacific Transportation Company ("SP"). APC believes
the merger will benefit APC and its subsidiaries as well as its many thousands of
customers by offering an efficient rail network which can compete vigorously with
Burlington Northern/Santa Fe ("BNSF"). APC strongly opposes all requests for
divestiture because any divestiture will undermine the competitive and service
effectiveness of the broad system contemplated by the propo-ed merger. Further, a.y
divestiture could negatively impact the operating plan which UP/SP have proposed as

well as jen;»rdizing the trackage rights agreement which UP/SP have entered into with

BNSF. Indeed, any divestiture may result in UP's unwillingness to consummate the

merger at all, a result which is directly contrary to the interests of APC and the
customers it serves.

[l Description of APC's Rail Use and Needs

. APC provides international transpcrtation service and domestic brokerage
service to thousands of beneficial owners, either directly or through our intermodal
marketing company cv  >mers ("IMCs"). In 1995, APC transporied in excess of one
million containerized shipments. Approximately 650 thousand of these shipments
moved in rail service in the United States, Canada and Mexico. APC's freight paymer t<
to North American rail carriers exceeded $650 million in 1995.

APC maintains three major ocean terminals on the west coast of the
United States and has over 100 locations throughout the United States where it
maintains container depots. APC provides international joir vsater/rail service and
domestic wholesale brokerage service to hundreds of points within the United States.
APC also provides service from and to multiple points in '~nada and Mexico. All of

these North American points are served by either direct rail service or a combination of

rail and motor carrier service.




APC owns and operates a fleet of 374 doublestack cars and contracts with
the various United States, Canadian and Mexican rail carriers for use of 58,00}
doublestack cars annually. APC has over 126,900 containers i1 its fleet, of which 14,000
are dedicated to transportation exclusively within North America.

Although APC provides all water service to the East Coast of the United
States, the vast majority of its international volumes move in joint water/rail or
rail /water service over West Coast ports. The newer vessels in the APC fleet, and those
of APC's ocean partners, are too large to transit the Panama Canal. As a result, APC's
future is inextricably intertwined with that of the rail industry, and thus APC is vitally
interested in the long term viability of the U.S. railroads.  ~

Over the past eleven years, in the west APC has contracted primarily with
UP and SP for rail movement of its international and domestic containers. APC's well-
being is thus closely tied to the well-being of SP and UP. It is critical for APC's future is

tu assure that SP anu UP can compete vigorously and effectively against BNSF.

III. Why APC Supports the Merger and Opposes Divestiture
A. Basis for Support of the Merger

When the Interstate Commerce Commission approved the merger of
BNSF, it created a giant rail network within the west. Based on the current service
levels and system scope of each railroad, APC does not believe that either SP or UP
alone can effectively compete against this behemoth. Indeed, APC has serious concerns
that SP would not survive long in this environment. Combining UP and SP creates a
rail network which can effectively compete with BNSF. Moreover, the trackage rights

agreement between BNSF and UP/SP assures competition throughout the west.

In deciding whether the UP/SP merger should be approved, what is

essential for the Board to recognize here is a key difference between this proposed

merger and other mergers. The critical distinction is this: having two rail competitors




of equal size in the west is better than having three competitors of unequal size. The
reason is simple.

In today's transportation market, because many of today's customers want
to single source their business to one rail carrier, the network or system scope of a
railroad is critical to maintaining an effective competitive stance. Rail carriers who are
able to offer packages of transportation covering a broad geographic area stand a better
chance of getting a shipper's business than rail carriers whose scope is limited.

UP alone cannot meet the broad system network which BNSF has since
UP lacks the Southern Corridor. SP also falls far below BNSF's system scope,
particularly in the Pacific Northwest. - Furthermore, SP canne serve all the West Coast
ports while BNSF and UP can; thus, SP is hampered in offering transportation packages
to cusi~mers who ship internationally to and from all the West Coast ports. SP's serious
lack of system scope creates grave concern that SP does not have the long term
capability to provide effective competition in the west. However, combined, UP and
SP can meet the BNSF system scope and can compete effectively.

APC will benefit directly from the single line network which UP/SP
proposes in many significant ways. As an example, a portion of APC's ocean borne
busin_ss continues to move in rail service from Los Angeles to San Antonio and then
via motor carrier over the Laredo border crossing to Mexican points. A through single
line service from Los Angeles to Laredo will allow APC to reduce its cost and improve
its service on this business. This in turn will allow APC to reduce its price to its

customers. Further, the new single line route would provide the capability for APC to

offer a containerized intermodal service for shippers now moving products in highway

service between Southern California and the Laredo, Texas/Monterrey, Mexico areas.
The merger will also provided added capacity in both intermodal terminal
and trackage areas through the potential rationalization of the UP and SP infrastructure.

This added capacity provides the ability for APC to grow. For.example, AIC is




currently building two new "on-dock" rail terminals, one at Los Angeles and one at
Seattle, to serve our growing international volumes. APC will be able to initiate a cost
effective single line service between Los Angeles and Seattle in the so-called "I-5
Corridor".

In the past, APC has seen service performance levels fluctuate
dramatically on both UP and SP. APC strongly believes that the proposed merger will
provide the means for both carriers to stabilize their performance levels and to provide
the quality of service which APC and its custcmers desire.

B. Divestiture Should Not Be Granted

Divestiture of any line in this prcceeding creates unnecessary
inefficiencies. Divestiture would place another carrier in the middle of the UP/SP rail
network, creating more handoffs, more costs and more administrative expense. It
would also negatively impact APC's ability to manage its container, chassis and rail car
fleet. APC'can perceive no benefits to injecting a carrier like Montana Rail Link, for
example, into the middie of the UP/SP system.

Divestiture of the Central Corridor line in particular would critically
undermine the network scope of the UP/SP railroad. The proposed UP/SP operating
plan would use one Central Corridor line as a highspeed intermodal line and the other
for manifest freight. This is critical to APC, whose volume is all intermodal. If UP/SP
retain only the Western Pacific line after divestiture, that line will be severely congested
with both intermodal-and manifest traffic.

UP stated at the Cal PUC hearing this month that if the Montana Rail Link

application for divestiture were accepted, the merger would be dead. APC understands

that divestiture of the Cotton Belt to Conrail could also jeopardize the merger, or at the
very least, jeopardize the BNSF trackage rights agreement. To APC, either of those
results would be a severe blow to effective competition in the west. Without the Cotton

Belt, the combined UP/SP could not offer the broad systems scope necessary to compete




effectively against BNSF. If the merger fails, there is nothing in the current

environment to create any assurance that SP and UP as separate entities can compete

effectively in the future. In short, divestiture would be the death knell to effective
competition with BNSF.

IV. Conclusion

In summary, APC supports the proposed UP/SP merger and the
BNSF/UP trackage rights agreement without conditions and respectfully requests the
Board to grant the applicants' petitions.

Respectfully submitted,

ANN FING TTE HASSE
American President Companies, Ltd.
1111 Broadway

Oakland, California 94607

(510) 272-7284

Dated: May 30, 1996
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DONELAN, CLEARY, WOOD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW

Suite 750
1100 New York AVENUE, N.W.

OFFICE: (202) 371-9500 WasHiNGTON, D.C. 20005-3934 TELECOPIER: (202) 371-0900

May 28, 1996

Honorable Vernon A. Williams
Secretary

Surface " ‘ransportation Boar

12th anc Constitution Avenue, M 'V
Washington, D.C. 20423

Re: Finance Docket Nc. 32760; Union P.cific Corporation, Union Pacific
Railroad Company and Missouri Pacific Kailroad Company -- Controi and
Merger -- Southern Pacific Rail Corporation, Southern Pacific
rranspertation Company, St. Louis Southwestern Railway Company,
SPCSL Corp. and the Denver and Rio Grande Western Railroad Company.

Dear Mr. Williams:

Enclosed for filing in the above-captioned proceeding are zn original and twenty (20)
copies of the BRIEF OF THE DOW CHEMICAL COMPANY (HIGHLY CONFIDENTIAL VERSION),
designated DOW-23 and an original and twen'; (20} of the BRIEF OF THE DOW CHEMICAL
COMPANY (REDACTED VERSION), desigrated DOW-2<. Also enclosed is a diskette formatted in
WordPerfect 5.1 with a copy of the Brief (Highly Conhid>ntial Version).

If you have any questions, please do not hesitate to contact me.

Sincercly/

Office of the Secretary

MAY 29 1996
Nicholas J. DiMichael
[.5:] Part of Jeffrey O. Moreno

ENc OSURES

1750-020

cc: All Parties of Record (Redacted Versivn)




STB FD 32760 5-28~96 . E 83787




REDACIED ~
(To Fe Filed in the Public Record)

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket Ne. 32760

Union Pacific Corporation, Union I'r zific Railroad Company
And Missouri Pacific Railroad Company

- Coantrol .'nd Merger -

Southern Pacific Rc.i Corporation,
Southcrn Pacific Transportation Company, C°. Louis
Southwestern Railvay Company, SPCSL Cgrp. And The
- Denver Anu Rio Grande Western Ruilroad Company

BRIEF OF
THE DOW CHEMICAL COMPANY

mm Secretary
Nicholas J. DiMichael

MAY 29 9% Jeffrey O Mo.enn
DOUNELAN, CLEARY, WOOD & MASER, P.C.

Part of 1100 New Yurk Avenue, 1. 'W.

Public Record
o

Suite 750

Washington, D.C. 20005-3934
i (202) 371-9500

Attorneys for The Dow Chemical Company
May 28, 1996




TABLE OF COMTENTS (CON'EINUED)

Page

INTERMODAL AND SOURCE COMPETITION ARE NOT ADLQUATE
SUBSTITUTES FOR INTRAMODAL COMPETITION AT FREEPORT .. 26

THE CONDITIONS REQUESTED BY DO ARE JUSTIFIED BY
27




TRANSCRIPT EXCERPTS (CONFIDENTIAL SUBMISSI(;I:I ONLY)

e WILLIAM L. GEBO, APRIL 17, 1996

e JAMES S. GEHRING, MARCH 19, 1996
 JAMES S. GEHRING, MAY 16, 1996

» RICHARD B. PETERSON, FEB. 6-10, 1996

e GERALD R. GRINSTEIN, FEB. 16, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

Union Pacific Corporation, Union Pacific Railroad Company
And Missouri Pacific Railroad Company

- Control And Merger -

Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St. Louis
Southwestern Railway Company, SPCSL Corp. And The
Denver And Rio Grande Western Railroad Company

~,

BRIEF OF
THE DOW CHEMICAL COMFANY

The Dow Chemical Company ("Cow") hereby submits its brief in support
of its "Comments, Evidence, and Request ior Conditions" (DOW-11) filed on
March 29, 1996 in the above-captioned proceeding.! WitLo.t the requested

conditions, the proposed merger between the Union Pacific Railroad (""™P")2 and

the Southern Pacific Lines ("SP")? (collectively referred to as "Applicants") will
have serious adverse consequences for competition for chemicals and plastics

traffic at Dow's production facilities located in Freeport, Texas.

1 Although the due date for the submittal of briefs tc the Roard is June 3, 1796, Dow is submitting this Brief
early in order to give the Board and its staff as much time as possible io evaluate Dow's evidence ar d argument.

2 All references to the "UP" include Union Pacific Corpcration, Union Pacific Railroad Company and
Missouri Pacific Railroad Company.

3 All references to the "SP" include Southern Pacific Rail Cotporation, Southzin Pacific Transportation
Company, St. Louis Southwestern Railway Company, SPCSL Corp., and The Denver and Rio Grande Western
Railroad Company. ‘




Through this brief, Dow summarizes and hi;ﬂlights its major arguments

and supporting evidence; discusses evidence submitted by other parties to this
proceeding which further support Dow's request for conditions; and contrasts the
evidence submitted by the Applicants. This brief is intended to be a guide for the
benefit of the Board. The Board is referred to Dow's detailed submissions on
March 25 and 29 (DOW-10 and 11) for a more in-depth presentation.

Summary of Facts

In addition to its concerns over the anti-competitive effects of the proposed
merger on the market for chemicals and plastics transportation on the Gulf Coast
generally (expressed in DOW-10), Dow also is concerned with the loss of a build-
in option from the SP “to Dow's F?eeport, Texas chemicals
and plastics facilities. The history of this project demonstrates that it is both
physically and economically feasible.

The current build-in discussions between Dow and the SP began in April
1994 with the SP’s suggestion that a build-in was a possible means to break the
UP's strangle-hold on Freeport and to reduce Dow's transportation costs.
(DOW-11, Comments at 5)

The first meetings between Dow and the SP took place on




‘a second meeting of , .personnel from

Dow and the SP . (Id. at 7) At this meeting,

Dow and the SP were to meet again a
Due to personnel scheduling

changes, the parties rescheduled this meeting . Before this

meeting could take place, the merger was publicly announced. The SP then

cancelled the meeting,

At no time prior to the commencement of Applicants'

testimony in this case, did SP suggest to Dow that the build-in was not feasible.




Argument

PLICAN NCORR LY
FY D-

STANDARDS TO IDEN
PRESERVED POST-MERGER.
Throughout this proceeding, the Applicants have suggested that they have

identified and preserved all build-in opportunities that would be lost as a result of
the merger pursuant to standards adopted by the Board in Finance Docket No.
32549, Burlington Northern Inc. and Burlington Northern Railroad Company --
Control and Merger -- Santa Fe Pacific Corporation and The Atchison, Topeka
and Santa Fe Railway Company, [Decision No. 38] (served Aug. 23, 1995)
(“BNSF-Control”). Yet, despite the significant length of parallel lines that are

part of this merger, the Aprlicants initially identified oﬁly one build-in that they

have deemed worth preserving, the Mont Belvieu project, to which the UP had
made an irr>futable commitment to build-in to three SP-served shippers. Until
the submission of their rebuttal, however, the Applicants had never publicly
articulated the standard they were using and how they have applied that standard
in practice. Now that they have done so for Dow's Freeport build-in, it is clear
that the Applicants' self-proclaimed standard significantly diverges from and
exceeds the standards that the Board has applied in past cases.

Citing to BNSF-Control, slip op. at 68, 98, Applicants state that a remedy

for a lost build-in

is appropriate where the shipper seeking the condition presents
evidence that demonstrates: (1) either (a) that a shipper had
successfully used the threat of a build-in as negotiating leverage, or
(b) that a build-in was physically viable and economically feasible
and thus could have given the shipper leverage to negotiate for lower
rates; (2) that the leverage provided by the build-in opportunity will
disappear as the result of the merger; and (3) that other competitive
constraints *o ¢ e shipper are not as effective as the build-in
opportunity.




(Applicants' Rebuttal, Vol. I - Narrative (UP/SP-23OTat 148-49) Applicants have

sought to cleverly impose additional requirements which never have been
imposed by the Board and, in fact, would have precluded certain build-out relief
granted by the Interstate Commerce Commission (“ICC”) in BNSF-Control had
Applicants' standards been applied in that decision.

For example, Applicants assert, through the piecemeal storyline of Mssrs.
James S. Gehring and John T. Gray, that there were "major unresolved questions
about the feasibility of a build-in o Dow's facilities." (UP/SP-230 at 154)
Althcugh the testimony of Dow's witnesses when read together with the
Applicants' witnesses is evidence of continued discussion over feasibility issues,
Dow has provided ample evidence to demonstrate both the physical and economic
feasibility of the build-in. The fact that there were some unresolved issues is a
result of timing, not an indication of an infeasible project. Both Dow and SP
were in the midst of working on the build-in project when the merger
announcement stopped that work and rendered further pursuit ot the project a
pointless endeavor for either party. As a result, there has been no opportunity to
finally resolve the few issues highlighted by the Applicants. This, however, does
not mean that those issues could not have been resolved. Indeed, the Applicants
have not made any such claim. Neither does the failure to resolve all issues in the
limited time in which they were discussed mean that the build-in is not feasible.

In fact, the existence of some uncertainty actually weighs in favor of
granting Dow's request for conditions. Obviously the indicators up until the
announcement of the merger were favorable ehough to warrant a continuing
investment-of time and money by both Dow and the SP. Furthemore, these

indicators were more than preliminary, as evidenced by




Only at the submission of evidence in ti.e merger case has the SP
aggressively attempted to discredit the build-in. This was precisely the situation
faced by Phillips Petroleum Company in the BN/Santa Fe merger, in which the
Board imposed a condition to preserve Phillips' build-out option, although the
parties had not yet agreed to construct the build-in or resolved all the access
issues. In that proceeding, the ICC recognized the conflicting evidence of
feasibility: "Though evidence is conflicting, the build-out option may be
feasible." BNSF -Control, slip op. at 98 [emphasis added]. On that basis, the ICC
granted trackage rights to a build-in point.

However, Applicants in this case would have it another way. Applicants
have noted, "build-in opportunities that Applicaats identified as feasible happened
to be ones that were actively vader way." (UP/SP-230 at 148) The Applicants
appear to turn precedent on its head by requir'ng that "feasibility" be equal to
actual construction of trackage. Dow submits that Applicants' view is wrong.

The Applicants also argue that Dow has not satisfied the Board's standards
because it has not demonstrated "that it used a potential build-in as leverage in

bargaining with UP." (UP/SP-230 at 154) This is not and should not be a

requirement for the imposition of a build-out condition.




' These two facts clearly
show that, at the time the merger was announced Dow had not yet had any
opportunity to use the build-in as leverage in bargaining with the UP. But, if
Dow had attempted unsuccessfully to use the build-in as leverage with the UP,
this would not indicate the project was not feasible, because a feasible preject
would be constructed and UP would lose the traffic. Thus, the feasibility of the

build-in is the essential factor, and not the actual exercise of leverage to obtain

lower rates from the incumbent carrier. ~

II.  THE APPLICANTS' FACTUAL WITNESSES ON THE BUILD-IN
LACK CREDIBILITY.

The Applicants have presented two SP witnesses who testify about the
build-in discussions between the SP and Dow. However, these witness, Mr. James
S. Gehring and Mr. John T. Gray, were not participants in most of the
discussions and, therefore, lack direct knowledge of the events and conversations
to which they testify. In contrast, Dow witness Gebo was directly involved in all
phases of the build-in discussions from the very beginning.

As Mr. Gebo testifies, the current build-in discussions originated in a
meeting between Dow and the SP in March 1994 to discuss ways to reduce Dow's
transgortation costs. (DOW-11, Gebo VS at 8) After this meeting, the SP sent
Dow a letter which included the idea of a direct rail link with thz SP at Freeport.
(Id.)

‘meetings were held

in addition to numerous communications between Dow and SP before

7




and after those meetings. (/d. at 9-10) Mr. Gelrinéﬁ:onﬁnns this chronology of
events. (UP/SP-231, Gehring R.V.S. at 4-5, 10)

Although these build-in discussions were on-going y Mr.
Gehring did not become personally involved until . (Deposition
Transcript of James S. Gehring, March 19, 1996 ("Gehring Tr.") at 106-07)
Similarly, Mr. Gray concedes that he was not present at any meeting with Dow
prior to (UP/SP-231, Gray R.V.S. at 63) Yet, both of these witnesses
testify to facts and events that pre-date their involvement in the build-iy
discussions. This has led to numerous misrepresentations and outright factual
errors in their testimony.

Although these errors are addressed at various, points throughout this
Brief, some of the more egregious ones are worth noting here. For example,

Mr. Gel ring testifies that, .

This is simply not true. In fact, Mr. Gebo testifies that

Mr. Gehring
was not present and, thus, his statement is pure heresay.
Mr. Gehring also testifies that the meeting in Denver was
"the first time SP had received
‘other i important information." (UP/SP-231,
Gehring R V.S. at 9) This also is not true.




Finally, Mr. Gehring states that a meeting, scheduled for

"was postponed

231, Gehring R.V.S. at 11) This is a blatantly false statement. The
meeting, was rescheduled
because Mr. Gebo himself had a scheduling conflict. However, when the inerger

was publicly announced on August 3rd,

Although both Mr. Gehring and Mr. Gray purport to speak for the SP (in
very few instances does either one use the pronoun "I"), they occasionally present
conflicting tesiimony,

For example, Mr. Gehring avers that SP was "shock[ed]"
while Mr. Gray states "we
were not surprised"”
(Compare UP/SP-231, Gehring R.V.S. at 10 with Gray R.V.S. at 64) This
type of inconsistency only spotlights the limited involvement of these witnesses in
the Dow build-in project.

A final matter that is particularly disturbing to Dow is the impression

created by Mr. Gehring that he can speak for Dow. For example, Mr. Gehring

noies several times that "both Dow and SP recognized . . ." certain facts.
However, he cannot possibly be informed enough to present Dow's testimony in

this case, especially since he was not present at many of the key discussions.




There are several SP personnel who were pré—gént throughout the build-in

discussions with Dow and could testify to the true facts. Instead of relying upon
the testimony of these people, the SP has elected to present the testimony of two
individuals whose involvement was very limited and whose knowledge of the
actual events is mostly second and third-hand. The credibility of these witnesses,
therefore, should be in serious doubt, particularly when contrasted with the
testimony of Mr. Gebo who was directly involved in all build-in discussions on

behalf of Dow.
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III. THE APPLICANTS HAVE FAILED TO REBUT DOW'S EVIDENCE
THAT THE BUILD-IN WAS FEASIBLE.

In its March 29th comments (DOW-11), Dow presented a volume of
evidence, in the form of testimony ar< “>cumentation, demonstrating the physical
and economic feasibility of a SP build-in to Dow's Freeport, Texas facilities.
Most of the d.cumentary evidence actually was generated :

while the build-in was under study. Now, the Applicants, in direct
contravention of this evidence, have claimed that the build-in is not feasible. To
support this claim, they submit the rebuttal verified statements of two SP
employees, Mssrs. James Gehring and John Gray, neither of whom, according to
their own testimony, were directly involved in discussions with Dow prior to
. See Part I1, infra. Neither witness presents even a single supporting
document that might lend some credence to their stilted and generalized opinions.
As a result, both witnesses utterly fail (separately or together) to refute the
feasibility testimony of Dow witness William L. Gebo or any of the

documents submitted by Dow as evidence of feasibility.




A.  The Only Study Conducted of the Physicai Feasibility of the Build-In
Concludes tha* the Build-In is Feasible.

Now has presented extensive evidence that a build-in to Freeport from the

SP is physically feasible. (DOW-11, Comments at 17-19;

(rebo V.S. at 11-13) Of particular note is a stnay
which is attached 10 DOW-11 as Exhibits
WLG - 6 and 7. Although several of Applicants' witnesses attempt to

~haracterize these prescatations as "preliminary," they do not present any

eviden. that contradicts or refutes the conclusion

Applicant witness Gehring actually states that
(UP/SP-231,
Gehring R.V.S. at 12) All that he testifies to are the feasibility issu.es that would
have to be addressed. Nowhere does Mr. Gehring claim that these issues are
insurmountable or otherwise would render the build-in project physically not
feasible. The fact that certain issues were unresolved when the public
announcement of the merger terminated build-in discussions should not
automatically lead to the conclusion hat the build-in is not physically feasible.
The isst .s raised by Mr. Gehring either are not very significant, were at
le=st partially addressed by Dow and the SP, or are raised for the first time in
this proceeding. For example, Mr. Gehring (and also Mr. Gray) raises the
spectre that the SP might have to rehabilitate at extra
cost, in order to serve Dow via a build-in. (/d. at 13; Gray R.V.S. at ¢ 3)
Howeve:, he cannot affirmatively state that this would be the case. Furthermore,

the SP never raised this matter with Dow during their build-in discussions.

"




———

Because the SP currently reaches
presumably the SP palnned to serve Dow in the same manner.
Mr. Gehring further questicas the ability of the SP to gain interplant and
intraplam access at Freeport via a build-in. (UP/SP-231, Gehring R.V.S. at 13)

Intraplant access was not a problem tecause, cortrary to Mr. Gehring's statement

(id. at 7), Dow owns its intraplan track at Freeport. (DOW-11, Gebo V.S. at 7)

Although the UP does own most of the interplant trackage, Dow did not belie ve
this would pose an insurmountable problem because Dow owns most of the lund
between its plants upon which interplant track could be constructed. (/d. at 12)
Mr. Gehring also raises the fact that the build-in would have to cross

as an obstacle to physical feasibility. This argument
is without merit. The Board is well aware of the procecures in place to force a
crossing of another carrier's track. Indeed, under the ICC Termination Act,
Congress directed that such crossing matters should be decided expeditiously,
within 120 days. 49 U.S.C. § 10901(d) (1996).

Finally, Mr. Gehring points out that the build-in route was through
wetlands, but,

(UP/SP-231 Gehring R.V.S. at 13-14) Rather, Mr.

Gehring h;mgs his hat upon idle speculation that legal and public relations

obstacles might «. e. However. he ignores the fact that

‘. Fuarthermore, this route does not




actually pass through protectew wetlands but, raiﬁér,

‘ This should have
moderated most environmental concerns that theoretically might have arisen and
it certainly indicates that the physical construction of track is feasible. The
speculative nature of Mr. Gehring's concern does not demonstrate physical

infeasibility.

B. The SP's Rates for Transporting Traffic Over the Build-In Were
Sufficient to Render the Build-In Economically Feasible.

Dow has presented exteasive empirical, documentary and testimonial
evidence of the eccnomic feasibility of the SP's proposed build-in to Freeport.
(DOW-11, Comments at 19-24; Gebo V.S. at 13-16) Much of this evidence has
been largely ignored by the Applicants. To the extent the Applicants have
attempted to refute Dow's evidence of economic feasibility, they have engaged in
misinformation and have use< ‘naccurate data in their empirical analyses.

Applicants' claim of cconomic infeasibility is based upon three factors.
First, the Applicants assert that the rates the SP could offer over the builc-in
would be higher than the rates Dow cu:rently pays to the UP at Freeport.
‘UP/SP-231, Gehring R.V.S. at 12) Second, they claim that the cost of the build-
in is under-esiimated. (UP/SP-230 at 154) Finally, they argue that SP was
unable to finance the build-in and Dow was unwilling to do so. (/d.) Each of

these claims is erroneous and unsupported by the facts.

1. Mr. Gehring's rate analysis is based upon incorrect rate data
: and factualiy flawed assumptions.

The first claim, that the SP's build-in rates would be higher than the

UP's current rates to Dow, is simply not true. Mr. Gehring based his conclusion




upHn incorrect UP rates and upon the incorrect assix‘—;ﬁption that only Dow traffic
would be carried over the build -in.

Mr. Gehring, an SP employee, did not have access to the U™'s actual rates
to Dow and, therefore, he decided (o gusss. (Gehring Rebuttal Tr. at 35-36) His
estimates, however, are far from accurate. The UP rates estimated by Mr.
Gehring ae lower than Dow's actual rates from the UP.
(Compare Gehring Rebuttal Tr., Ex. 3 with DOW-11, Verified Statement of
Thomas D. Crowley ("Crowley V.S."), Ex. 3) Thus, Mr. Gehring's first critical
error was the use of an artificially low UP rate to reach his conclusion that the
SP's build-in rates would be higher than the UP rates.

Compounding his rate error, Mr. Gehring makes another erroneous
assumption that only Dow traffic would support the cost of the build-in.
(Gehring Rebuttal Tr. at 31-32) But, this is highly unlikely. Dow witness Gebo
testified that, in addition to Dow's carloads of traffic per year,5 the SP
could access another carloads from other shippers at Freeport and yet
another carloads from several shippers over the build-
in. (DOW-11, Gebo V.S. at 13) At least one of these additional shippers,
Quantum, lccated at Chocolate Bayou, also has submitted comments expressing

concern about 'osing the SP build-in option post-merger. (QCC-2)

Mr. Gehring was well aware of these facts, as evidenced by references to these

other shippers and to a Quantum build-in, in particular, in his rebuttal testimony.

5 Mr. Gehring’s analysis assumes that SP would originate only of the carloads available to it.
(Gehring Rebuttal Tr. at 31-32) However, Dow estimated that SP would originate at least. carloads out of
Freeport. (Gebo Tr. at 90) As demorstrated in the text, above, even using Mr. Gehring’s extremely conservative
figures, the build-in is economically fzasible at the rates quoted by the SP.
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(UP/SP-231, Gehring R.V.S. at 6, 9-10, 14-15) Hov\;ever, in order to obtain the

desired results from his analysis, he chose to ignore this traffic.

At most, Dow's traffic would have represented ' ¢i the potential
build-in traffic. ‘.djusting Mr. Gehring's analysis to reflect this fact, Dow's per
carload portion of the build-in cost would total at most.® This is
significantly less than projected by Mr. Gehring. (Gehring Rebuttal
Tr., Ex. 3) When " per car is added to the build-in rates developed by the
SP, they compare quite favorably to the UP rates:’

Dest UP SP Rate
State Rate (including build-in cost)

CA $ 5. N
GA

NJ

PA

Thus, Dow would realize significant savings over the UP from an SP

build-in even after the cost of a build-in is considered.
This is consistent with Dow's evidence that its status as a captive shipper to
a market dominant UP, at Freeport, Texas and Plaquemine, Louisiana, has

resulted in Dow paying a . rate premium over competitively served

-

This figure was calculated as follows using Gehring Rebuttal Tr., Ex. 3:

7 This chart is derived from DOW-11, Crowley V.S., Ex. 3. The UP rates are from Col. 2 and the SP raies
are Col. 3 + "
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chemicals and plastics shippers.8 (DOW-11, Comrﬁé'nts at 22) Dow's estimated
annual savings from access to a competing carrier is (/d. at 22-
23) When combined with the savings of other captive shippers along the build-in
route, the economic feasibility of the build-in is unguestionable. Mr. Gehring's
analysis confirms this fact when the true traffic volumes accessible via the build-

in are considered.

i id ort
build-in costs are under-estimated.

Both Mssrs. Gehring and Gray suggest that the
. cost estimate of the build-in is understated. There is no basis for this

claim. : ~

Dow -witness Crowley concludes that, in his experience, the price tag may be

over-estimated. (Id., Crowley V.S. at 4) There simply is no evidence to

conclude that the estimate is inaccurate.

i ) Dow has been and remains willing to finance a build-oat.

Applicants accuse Dow of "obscur[ing] the fact that nobody has been
willing to finance a build-in, and that SP is . . . ia no position to finance one."
(UP/SP-230 at 154) This statement is an example of Applicants' use of half-

truths and misinformation.

-

8 Applicants have not disputed any of Dow's evidence that it is rate disadvantaged by the UP. Specifically,
Applicants have not challenged Mr. Gebo's statement that :
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First of all, it is Applicants who have created the confusion over financing.

Dow witness Gebo has testified that

(DOW-11, Gebo V.S. at 15) This statement, however, clearly is inconsistent with
Applicants' claims in this proceeding.® The SP, therefore, now claims that it
could not finance the build-in, although, interestingly, it still claims that it would
want . (Gehring Tr. at 142)

Applicants further assert that Dow was unwill" g to finance a build-out.
This is blatantly untrue. Although Dow would be the single largest shipper over
the build-out, its traffic would account for (DOW-11,
Gebo V.S. at 13) Dow was willing to finance its fair share of a build-out, but
Dow did not want to finance the entire build-out which would benefit other
shippers at Freeport without a proportional
contribution from those other shippers. (/d. at 14)

Applicants then suggest that
This is not true.
Mr.

Gehring also states that:

(UP/SP-231, Gehring R.V.S. at 9)

9 Furthermore, the United States Department of Justice, among many others, has seriously challenged
Applicants’ claims that the SP is in weak financial condition that vull render it an increasingly ineffective competitor
over time. (DOJ-8, Verified Statement of Eileen Zimmer).
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In the final analysis, whether the project was to be financed as a build-out
or build-in is irrelevant. This was not one of the considerations examined in
BNSF-Control and the Applicants' attempt to make an issue of this is just anower
example of the application of a greater standard than that adopted by the Board in
previous mergers. The fecus should be upon the feasibility of the project. A
Freeport build-in undoubtedly is feasible.

* * * ~

Finally, perhaps the most telling evidence of the overall feasibility of an SP
build-in has been the SP's own treatment of the matter in this proceeding. Ever
since Dow first expressed its concerns about the merger in this proceeding, the
SP has insisted on maintaining a level of confidentiality even greater than that
provided for in the Protective Order in place in this proceeding. Notably, all
build-in documents produced by the SP in this proceeding have been designated
"Highly Confidential" but have not been placed in the Applicants' document
depository and have not been made accessible to anyone other than Dow's outside
legal counsel and consultants. In addition, all deposition transcripts of SP
personnel who address the build-in have been designated "Highly Confidential."

Furthermore, at the SP's insistence, Dow reluctantly was compelled to redact

virtually its entire discussion of the build-in prdject in the public submission of

Dow's March 29th comments (DOW-12). Indeed, only after a prolonged debate

with the SP's counsel was Dow even permitted even to use the wo:.. "SP",

"build-in", and "Freeport" in the same sentence of Dow's public filing.




IV.  BNSF WILL NOT PROVIDE DOW WITH A BUILD-IN OPTION AT
FREEPORT AFTER THE MERGER.

Applicants rely heavily upcn the presence of the BNSF as a potential build-
in carrier to Freeport after the merger as a reason why Dow will not suffer
competitive harm at Freeport as a consequence of the merger. Although this

proposed merger may appear to render Dow a "3 to 2" point, the true impact will

more accurately resemble that of a "2 to 1" point. \Regardless of how the

anticompetitive effects are characterized, Dow will suffer a loss of competition at
Freeport as a result of the imerger. As a "3 to 2" scenario, Dow loses the
aggressive competition provided by the SP as a maverick third carrier. As a "2
to 1" scenario, the merger effectively will eliminate build-in options from both
the SP and BNSF. From either perspective, BNSF will not provide Dow with a

build-in option after the merger.

A. SP.is the Catalyst that has Sustained 3NSF's Interest i ild-In t
Freeport.

Applicants contend that Dow has failed to show how it will be harmed by a
reduction from three carriers to two. (UP/SP-230 at 154-55; UP/SP-231, Vol. 2,
Pt. B, Rebuttal Verified Statement of Richard B. Peterson ("Peterson R.V.S.") at
56) This claim ignores the testimony of Dow witness Kwoka, which is supported
by Dow's actual experience pursuing build-in options for Freerort, and by the

.estimony of the Applicants themselves.




Dow's Freeport build-in is a textbook exam;;é of r~ality proving theory.
Dr. Kwoka's survey of economic research demonstrates that a third competitor
frequently plays a critical role in the market because the third firm frequently
refuses to coordinate with the dominant two, which forces them to respond in a
similar competitive manner. (DOW-11, Verified Statement of John E. Kwoka

("Kwoka V.S.") at 12-15, 17-24)

In the ~re-merger three-carrier environment, Dow's build-in discussions
are directly attributable to intense competition among all

three carriers in the Gulf Coast. ~

This was the genesis of the

build-in discussions that followed.

~ The duopoly that will exist on the Texas Gulf Coast after the merger will

provide BNSF with an incentive not to construc. a build-in to Freeport.

After the merger, both UP and BNSF will serve
numerous shippers exclusively over a large geographic area and both will have

strong incentives to protect their captive territories from one another. The best

)
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way to do this will be to reach a tacit understandir;-;that each will not raid the
other's captive shippers, thus preserving to each its monopoly profits from these
shippers. (DOW-11, Kwoka V.S. at 5-6) Therefore, it would be competitively
dangerous for BNSF to pursue a build-in to the UP's largest chemicals and
plastics shipper, Dow at Freeport, because BNSF would be inviting a similar

response from the UP at a captive BNSF location.

Anplicants' witness Spero has attempted to dispute this fact

This is a

textbook example of competitive harm in a either a "2 to 1" or "3 to 2" situation.

e p—— - -




B. The Merger Will Further Weaken the Economic Feasibility of a

Even if BNSF would have sufficient competitive incentive to pursue a

build-in to Freeport after the merger, the economic feasibility of a BNSF build-in

will be significantly weakened.




(Gebo Tr. at 89-91)
Applicants have attacked Dow's analysis because Dow witnesses Gebo and

Crowley do not consider traffic BNSF could haul to New Orleans, under the

settlement agreement between Applicants and BNSF, which BNSF cannot haul
currently. (UP/SP-231, Spero R.V.S. at 15) First of all, as explained by Mr.

Gebo, above, Dow did not reach its conclusions solely on the basis of BNSF's

inability to reach New Orleans. Dow also looked at




Equally important, Mr. Crowley di¢ not consider New Orleans traffic
because BNSF docs not have the 1xfrastructure to enable it tc handle the traffic
efficiently. The extensive analyses o€ Consolidated Rail Corporation ("Conrail"),
the Kansas City Southern Railway Company ("KCS"), the Society of the Plastics
Industries ("SPI"), the Chemicai Manufacturers Association « CMA"), and others
confirm this conclusion and justify Mr. Crowle; s analysis.

Conrail has presented highly dctaiied evidence that BNSF will not be an
adequate substitute for SP on the Guif Coast, even unde: the BNSF settlement
agreement. (CR-21 at 56-59) In particular, BNSF service will be handicapped at
Houston, which BNSF concedes is the "anchor” for all the lines BNSF would
acquire, and through which all of Dow's traffic would have to travel. (CR-21 at
56; BNSF-1, Verified Statement of Neal D. Owen ("Owen V.S.") at 25) Gerald
Grinstein, the former “hairman of BNSF candidly concedes that BNSF will suffer
a "severe service disability" at Houston. (Deposition of Gerald R. Grinstein,
February 16, 1996 ("Grinstein Tr.") at 161)

Courail has identified several major service problems for BNSF at
Fouston. (CR-2: at 62-66) For example. while SP traffic at Houston largely
avoids reliance upon terminal carriers, BMSF will be required to use one and
sometimes wo terminal carriers. (/d. at 62) The additional handling of this

iraffic at Houston will add both co'« and time to traffic moving via BNSF, as

compared to the same traffic flows over the SP today, not to mention the

implications for safety, potential misrouting, and damage. (/4. at 64*
Similarly, BNS! _attic will be disadvantaged au St. Louis by its need to use

switching carriers, such as TRRA, to cross the Mississippi River in order to
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access eastern carriers. (/d. at 73) The SP is not bti;dened by this problem today

and neither will the combined UP/SP. The same problems associated with the
Houston terminal will be present here too.

Another critical factor is BNSF's lack of infrastructure in the Gulf Coast
for handling chemicals and plastics traffic. (CR-21 at 79-81) BNSF will have
access to ‘of switching and classification yards in the Guif Coast post-
mergei . crit.cal facilities for chemicals aud plastics traffic. (/d. at 80; SI-11 at
40) This 1s less than of the facilities available to SP today. (CR-21 at
80) Similarly, BNSF will have . » of the available storage-in-transit
capacity in the Gulf Coast post-merger, a significant infrastructure requirer.en:
for plastics traffic. (/d.; SPI-11 at 39) This is less.than or SP's
capacity today. These deficiencies have not been cured by the Applicants'
settlement agreement with CMA. (CR-37 at 7, 10-12)

BNSF's low market share for Gulf Coast chemicals and plasti:s traffic,
relative to UP and SP shares, is indicative of its pcur infrastructure for handling
this traffic. Thus, BNSF cannot be expected to provide service comparable to the
SP today and certainly not comparable to the combined UP/SP post merger. Any
analysis by the Applicants that assumes BNSF can and will handle all the
chemicals and plastics traffic to which it will have access is grossly overstated.

As a consequence of its poor infrastructure for handling chemicals and
plastics traffic, BNSF is not likely to construct a build-in to Dow at Freeport.
Nor is it likely to be able to handle Dow's traffic efficiently if Dow were to
construct a build-out to BINSF

: In contrast, the SP
has the infrastructure to handle it efficiently and cost-
effectively. Thus, the m .ger will eliminate Dow's only tue build-in option, the

SP.




In their primary application, Applicants submitted very generalized
testimony about intermodal and source competition for chemicals and plastics
traffic. (UP/SP-23 at 232-48, 486-500, 714-17) In response to this testimony,
Dow witness Gebo addressed source and intermodal competition in great detail.
(DOW-11, Gebo V.S. at 18-31) Although Mr. Gebo acknowledged the limited
existence of such competition, he also explained that such competition is severely
constrained by many variables. As a consequence, intermodal and source
competition are effective only on selected traffic lanes or for selected
commodities, and cannot prc vide an effective competitive check to the market
dominance of a merged UP/SP.

Applicants have barely acknowledged Mr. Gebo's factual testimony in their
rebuttal, and have elected simply to rely upon their initial seif-serving testimony.

However,

Thus, Dow's loss of a competitive build-in option can only be rectitied by
providing Dow with an equivalent option from another rail carrier. »

Applicants would suggest that Dow's problems, like those of the plastics
and chemicals industries n general, can simply be solved by putting products on

trucks, ships and barges. They are wrong. As Mr. Gebo has explained, Dow's

challenge of economically moving broad range of chemicals and plastics products

is immense. Competitive rail access is essential.




VI. THE CONDITIONS REQUESTED BY D- QVNV_.ABE JUSTIFIED BY THE
EVIDENCE.

Dow has formulated its request for conditions as a request for primary
relief and a request for alternative relief. The primary request contains the relief
that Dow believes will restore a build-in option to Dow that is equivalent to the
build-in option currently provided by the SP. Dow's alternative request contains
the minimum relief to which Dow is entitled.

Specifically, to ameliorate the anticompetitive effects of the proposed

merger upon Dow's Freeport facilities, Dow has requested the following relief:

Primary Reguest
1.  Trackage rights for a carrier other than the\BNSF, to be determined

by Dow, over --
The SP's line between New Orleans, LA and Houston, " X;
The SP's line between Houston, TX and Memphis, TN;
The UP's line between Houston, TX and Algoa, TX (including
the portion of the BNSF line over which the UP currenily
operates pursuant to trackage rights); and
The UP's line between Algoa and Angleton, TX with the right
to connect to new line construction to serve Dow at Freeport
and any other shippers located along the new line.
and
2.  Trackage rights for the BNSF over the UP line between Algoa and
Angleton, TX with the right to connect to new line construction to serve

Dow-at Freeport and ary other shippers located along the new line.

nlternative Reguest
Trackage rights for a carrier other than the BNSF, to be named by Dow,

over




The SP's line between New Orleans, Louisiana and Houston,
Texas;

The SP's line between Houston, Texas and Memphis,
Tennessee; and

The UP's line between Houston, Tevas and

with the right to connect to new line construction in the
vicinity of in order to serve Dow at Freeport and

any other shippers located along the new line.

Remarkably, the Applicants have singled out Dow as "a prime example of a

shipper using this merger to obtain a windfall." (UP/SP-230 at 153) Dow's

\
request for conditions, however, is much narrower than the request of any other

shipper seeking to preserve a build-in. While Dow has requested only trackage
rights for a carrier to a build-in point, other shippers have requestec trackage
rights directly into their facilities. Dow can hardly be accused of overreaching
when it has asked for the most narrow scope of relief.

Dow's primary request for relief asks that the trackage rights build-in
point be shifted from ’ to a point between Angleton and Algoa, Texas.
The reason for this shift is to ensure that tie tenant carrier has the same economic
incentive to construct a build-in as the SP has currently. Dow has demonstrated
that no other carrier has the route structure that will permit it tc terminate as
much Dow traffic or obtain as many extended hauls as the SP. As a result, the
net economic benefit of a build-in from will be less for other carriers
than for the SP, because, while the cost of construction would be the same for all-
carriers, the revenue ben~¥+s to any new carrier will be less than they are for the

SP. Therefore, no other carrier will have as much to gain economically as the SP




does today. However, a less costly build-in from a closer point will be viable for

these carriers; thus, restoring Dow's competitive position for a build-in.
Dow's primary request for relief includes trackage rights for both BNSF

and a third carrier because

Also, as demonstrated by Dow, BNSF's current build-in option Wouldf
be weakened significantly as a result of the merger and, thus, may not be feasible, ':
if it ever was.

Dow's alternative request seeks trackage rights for a carrier, other than
BNSF, to the build-in point under consideration by Dow and the SP.

~

. This relief is wholly consistent with the build-in relief
granted in BNSF-Control.

Applicants also make the absurd proposition that Dow's primary and
alternative request for trackage rights from Houston to New Orleans and from
Houston to Memphis is overreaching. (/d.) However, without these conditions,
the tenant carriers (most likely KCS, Conrail, or Illinois Central) would not be
able to connect with their existing lines, thercby rendering the right to build-in o
Freeport useless. In addition, these conditions will ensure that the same efficient
connections that can be provided by the SP today will also be provided by the

tenant carrier post-merger.

-




WHEREFORE, Dow requests that its request for conditions be imposed

upon the proposed merger.

May 28, 1996

Respectfully submitted,

G G

Nicholas J. DiMichael

Jeffrey O. Moreno

Donelan, Cleary, Wood & Maser, P.C.
1100 New York Avenue, N.W., Suite 750
Washington, D.C. 20005-3934

(202) 371-9500

Attorneys for The Dg\w Chemical Company




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing BRIEF OF THE DOW CHEMICAL COMPANY has

been served via first class mail, postage prepaid on all parties of record in this proceeding on the

28th day of May, 1996, and by hand delivery to Washington, DC counsel for Applicants.

Aimee L. DePew
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(202) 371-8037
FAX (202) 371-0900

Hon. Vernon A. Williams

Secretary

Surface Transportation Board
Washington, DC 20423

Dear Secretary Williams: n

Enclosed for filing in Finance Dock:t No. 32760, Union Pacific
RS ger-- ern Pacific Rail Corp., are

the original and twenty copias of the Brief of Mountain Coal
Company .

Extra copies of the Brier and of this letter are enclosed for
vou to stamp to acknowledge your receipt of them and to return to
me in the enclosed sel:i-addressed, stamped envelope.

By copy of this .etter, service is being effected upou counsel
for each of the parties.

If you have any questiol. concerning this filing or if I
otheiwise can be of assistance, please let me know.

Sincerely yours,

Z.
Fritz
enc.
cc: ALJ Jerome Nelson / "———""‘Emmb—‘——_l‘
All parties Office ¢ { the Secretary
Thomas F. Linn, Esq. !
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SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C. 20423

Finance Docket No. 32760

UNION PACIFIC CORPORATION, et al.,
--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, et al.

BRIEF
OF
MOUNTAIN COsAL COMPANY

Pursuant to the decision of the Interstate Commerce

Commission, served December 27, 1995, Decision No. 9, Mountain Coal
Mr.

Company submits the attached letter of its Vice President,

Mickael W. DeGenring, dated May 17, 1996, as i*< Brief herein.
Respectfully submitted,
MOUNTAIN COAL CO'1PANY

—— .
By its attorney,

————(NTEAED |
Office of the Secretary &
MAY 2 3 199% grigz 77 Kahn L

Fritz XK. Kahn, P.C.
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[E] PublicROOOfde___ 1100 New York Avenue, NW
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Mountain Coal Company
555 Seventeenth Street:
Denver, Colorado 80202
Telephone 303 293 4300
Facsimile 303 293 4128

May 17, 1996

Mr. Vernon Williams, Secretary

Surface Transportation Board, Room 3315
12th and Constitutioni Avenue, N.W.
Washington, D.C. 20423-0001

Re: UP/SP Merger, F.D. No. 32760

Dear Mr. Williams:

On March 29, 1996, several parties filed comments with the Surface
Transportation Board (STB) requesting conditions that would result in divestiture of the
Central Corridor (Kansas City-Stockton, CA).

We have made large investments in coal mining operations that in our opinion
would be adversely impacted by this divestiture. Our mine is located at Paonia, Cnlorado
and is currently served by Southcrn Pacific on the Central Corridor. We believe our mine
will be better served by the merged UP/SP system than it would by any alternative which
dismembers the SP. We specifically do not favor the proposal advanced by Montana Raii
Link (MRL).

While we are, through our ARCO Coal Company parent, a member of Wesi=m
Shippers’ Coalition (“WSC") and WSC supports the MRL proposal, we do not believe
divestiture of the Central Corridor and conveying it to a third party is the appropriate
solution. Accordingly, we do not support that aspect of WSC's comments.

Divestiture would deny us single line service and would add substantially to our
transportation costs. Efficient, competitive rail transportation is essential to our ability
to survive and grow in a rapidly changing coal market. Therefore, please do not impose
this condition.

I declare under penalty of perjury that the foregoing is true and correct. Further, I
certify that I am qualified and authorized to file this verified statement. Executed on
May 17, 1996.

Michael W. DeGe
Vice President




——

CERTIFICATE OF SERVICE

Copies of the foregoing Brief this day were served by me by

mailing copies thereof, with first-class postage prepaid, to

counsel for each of the parties.

Dated at Washington, DC, this 22nd day of May 1996
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Mr. Vernon A. Williams

f
Sec .tary ,; NAY 2 4 1996
Surface Transportation Board |
Case Control Branch, Room 1324 4
12th St. & Constitution Avenue, N.WwW sl
Washington, DC 20423 0 i

Re:  Finance Docket No. 32760 Oral Argument

Dear Secretary Williams:

=y Pattof
LTI Fgens

[

Pursuant to Decision No. 36 of the Board served May 9, 1996, this is 10 advise that the
undersigned, counsel for The Internationz’ Paper Company (“IP™), wishes to participate in the oral
argument schedulcd to be held in this proceeding on July 1, 1996.

IP intends to address the following issues:

1. Whether the “Scitlement Agreement” entered into between the Applicants and the
BNSF, as modified by the “CMA Settlement,” provides a true competitive alternative
to shippeis wa replacing the intramodal rail competition that would be lost in the
Houston/Memphis corridor if the merger is approved; and

Whether additional conditicns must be imposed on Applicants in the State of Oregon
to alleviate continued inappropriate control nf thc Central Or:gon & Pacific Railroad
by the Southern Pacific in order to permit the ENSF to freely interchange traffic at
commonly-served points and provide true competitive service for all rail shippers,
rather than a favored few, in the “I-5" corridor.

As IP believes that the conditions offered to date by the Applicants do not provide reasonable
i petitive rail service, any approval of the merger must be conditioned
upon the following;

1. Divestiture of the SSW lines and all related rail facilities between Houston and
Memphis, such divesti. .re to include all property interests currently held by the SP
including trackage and/or joint facility rights through KCS' Shreveport yard;
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May 24, 1996

Vernon A. Williams, Secretary SPI-20
Surface Transportation Board . oan MVONT=8
1201 Censtitution Ave., Tt Ucc-13
Washiugton, DC 20423 b

Re: Yinance Docket No. 32760, Union Pacific Corp., et al. -
Control & Merger - Socuthern Pacific Rail‘COrp., et al.

NW, Rm 2723

Dear Secretary Williams:

Responsive to Decision No. 36 issued by the Board on May 9,
1996, the purpose of this letter is to request time at oral

argument behalf of the following parties:

) The Society of the Plastics Industry, Inc.

(a) Issuves: Impact of the proposed merger on the
plastics industry and appropriate _—emedy;

(b) Position of SPI: Opposed to primary applicaticn,
and supports request for conditions;

(c) Time Reguested: 15 minutes.

(ii) Montell USA, Inc.
(a) Issue: Loss of competition at West Lake Charles;

(b) Position of Montell: Opposed to primary
application and supports request for conditions;

(c) Time Requested: 5 minutes.

(iii) Union Carbide Corporation
(a) Issue: Loss of build-out opportunity and

appropriate remedy;
Opposed to primary

(b) Position of Union Carbide:
application and supports request for conditions;

Time Requested: 5 minutes
Respgatfully submitted,

'L'N i-r s ki
otthe Scerotary

Gilica

——

Martin W} Bercovici

All Parties of Record
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May 6, 1996

HAND DELIVERED

Mr. Vernon A. Williams
Surface Transportation Board
Case Control Branch

Room 2215

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Finance Docket No. 32760, Burlington Northern Railroad Company and The
Atchison, Topeka and Santa e Railway Company - Terminal Trackage Rights --
Kansas City Southern Railway Companry

Dear Secretary Williams:

Enclosed for filing in the above-captioned case are an original and twenty copies of The
Kansas City Southern Railway Company’s Bri~f in Onposition to Burlington Norihern/Sanic. Fe
Request to Strike ("KCS-52").

Also enclosed is a 3.5 inch Word Perfect diskette containing the text of KCS-52.

Smcerely yours O
Alan E. Lubel Jﬁ{
oc: The Honorable Jerome Nelson

Restricted Service List (Outside Counsel Only)

Enclosures

ENTERED i
Offica of the Secretarv j’

MAY 7 1994 I

!
L Parn of
Pubh’c Record
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AND MISSOUFI PACIFIC RAILROAD COMPANY
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SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CCRP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWNAY COMPANY'o
BRIEF IN OPPOSITION TO BURLINGTON NORTHERN/
SANTA FE REQUEST TO STRIKE

FTERE
Office of the Secreiary

MAY 7 1996

Part of
Public Recorad

Richard P. Bruening John R. Molm
Robert K. Dreiling William A. Mullins

The

Kansas City Scuthern Alan E. Lubel

Railway Company Troutman Sanders LLP
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Kansas City, Missouri 64105 Suite 640 - North Building
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HIGHLY CONFIDENTIAL
FILED UNDER SEAL

BEFORE THE
SURFACE TRANSPCRTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PAC.rIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S
BRIEF IN OPPOSITION TO BURLINGTON NORTHERN/

SANTA FE REQUEST TO STRIKE
In its rebuttal Comments filed on April 29, 1976, Burlington
Northern/Santa Fe (hereinafter "BN/Santa Fe") suggested that a
certain exhibit (Bredenberg Deposition, Exhibit 1) relating to

admissions made by BN/Santa Fe regarding its lack of interest in

competing in South Texas, as well as admissions that the BN/Santa

Fe Trackage Rights Agreement with Applicants was a "package deal"
under which BN/Santa Fe was required to take rights in South
Texas in order to get rights in which it had more interest,
should be stricken from the record. (BN/Santa Fe - 54, p.33)
Although no motion to strike has been filed, to the extent
Bl/Santa Fe'’'s request is taken as a motion tc strike, The Kansas

City Southern Railway Company makzs the following response.




The Call Report at Issue.

The cisputed evidence at issue is found in a record of an
October 5, 1995 telephone conversation, entitled a Call Report,
between Mr. Brad Skinner, Chief Operating Officer of Intermodal
and Nort American Operations of Transportacion Maritima Mexicana
and a member of the Board of the Executive Committee of the Tex-
Mex Railway, and Mr. Rollin Bredenberg of Burlington
Northern/Santa Fe. Mr. Bredenberg had been put in charge of
matters relating to traffic to Mexico for BN/Santa Fe and they
were discussing possible coordination between the two railroads.
The pcrtion of the Call Report cited by KCS in its testimony
provides as follows:

WE TALKeD ABOUT MEXICO. ROLLTN TOLD ME THAT THEY ARE NOT

+NTERESTED IN MEXICO. . . . I SAID - WELL, IF YOU ARE NOT

INTERESTED IN MEXICO, THEN WHY . . . ARE YOU GOING TO BE

HANDLING THE TRACKAGE RIGHTS ALL THE WAY DOWN TO

BROWNSVILLE? HE SAID, BRAD, I WAS IN THE CONVERSATION WHEN

THE TRACKAGE RIGHTS WERE AWARDED. DICK DAVIDSON SAID THE

FOLLOWING: THAT HE WOULD AWARD THE WESTERN TRACKAGE RIGHTS

AS LONG AS WE WOULD TAKE . . . THE RIGHTS FROM TEXAS TO NEW

ORLEANS, TO MEMPHIS AND TO BROWNSVILLE: IT WAS A PACKAGE

DEAL. ROB AND ROLLIN SAID - WELL, WE WOULD PREFER THAT TEX-

MEX BE OUR OPERATOR FROM CORPUS TO HOUSTON - DICK'’S RESPONSE

WAS AS FOLLOWS: IT WILL BE A COLD DAY IN HELL BEFORE PEPE

SERRANO, ANY MEXICAN, OR ANY MEXICAN COMPANY EVER OPERATES
ON MY RAILROAD.

(Bredenberg Deposition, Exhibit 1.)

It is understancable that Applicants and their trackage
rights partner BN/Santa Fe wish to insulate the Board from the
disclosures of this Call Report. The Call Report strips open the

veneer of respectability and good intentions that these parties

try to portray and provides a rare glimpse at the true

motivations and nature of bargaining between Applicants and

BN/Santa Fe in regard to South Texas.




As explained below, the information is relevant, the Call
Repcrt has been authenticated, and there was no basis for the
Board not to consider this evidence.

II. The Call Report has been authenticated by Mr. Skinner.

In the smoke screen that BN/Santa Fe raises in its Comments,
it tries to obscure the basic fact that Mr. Skinner, in his
deposition, did authenticate the Call Report. He stated that
this was his accurate record of his telephone conversation with
Mr. Bredenberg. (Deposition of Brod Lee Skinner, pp. 44-45.)
Thus, in response to questions concerning the October 5, 1995
Call Report, Mr. Skinner testified that:

Q. Is that call report sworn testimony?

A. Is that sworn? No, it was an internal report for my

Eile.

(Skinner Dep., pp. 43-44.)
£ That call report reflects what you understand Mr.

Bredenberg said other people said, is that a fair
statement?

That ca’l report reflects what I heard on the phone and
that’s it.

45.)

Were those [the call report] Mr. Bredenberg’s words, to
the best of your recollection: We don’t have a lot of

interest in HBouston south?

Yes. I mean, this -- I dictated that call report ten

minutes after I got off the phone, into a dictation




machine. To my recollection, that’s what I heard.
(Id.;, p. BAs)
This testimony meets the most basic requirement that the document
be identified by its author, that it was prepared at or near the
time of the conversatiorn with Mr. bsredenberg and that it is an
accurate reflection of the conversation. See, Federal Rules of
Evidence, Rule 901 (b) (1) authentication by testimony of witness
with knowledge,' Rule 803 (4) recorded recollection and 803 (5)
records of regularly conducted activity.

The fact that Mr. Skinner may not have prepared the Report
with the intention of submit*ing it to the Board is immaterial
and lends heightened credibility to the document. If whether or
not documentary evidence was prepared to be submitted in Court
the standard of relevant evidence was, Courts would hardly ever

accept evidence of transactions and events.? The impcstant fact

! Federal Rule of Evidence 901, Requirzment of
Authentication or Identification, provides in relevant part:

(a) General provision. The requirement of authentication
or identification as a condition precedent to admissibility is
satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent claims.

(b) Illustrations. By way of illustration only, and not by
way of limitation, the following are examples of autheatication
or identification conforming with the requirements of this rule:

(1' Testimony of witness with knowledge. Testimony
that a matter is what it is claimed to be.

! Indeed, if on October 5, 1995, (almost two months prior
to the November 30, 1995 filing of the Application in this
proceeding) Mr. Skinner had prepared a document intending to
submit it to the Commission, there might be grcund to question
his motivation and the consequent credibility of the document.
BN/SF'’s attorneys are apparently so accustomed to dealing with
lawyer-prepared testimony and exhibits, that they have trouble
accepting an item of real, original evidence.

4




is that Mr. Skinner prepared the Call Report as a contemporaneous
reflection of his conversation with Mr. Bredenberg, an employee
of Burlington Northern/Santa Fe.

Mr. Skinner not only vouched for the accuracy of the Call
Report, but also testified consistently with the substantive
points of the Call Report.

3 Okay. Thank you. Do you understand that Burlington

Northern/Santa Fe'’'s settlement agreement with Union
Pacific and Southern Pazific was a package deal?

That was my understanding in the conversation I had, as
I indicuted.

And what did you understand package deal to mean?

As I indicated, that handling traffic Houston south
BN/Santa Fe and not having any one like Tex-Mex
handling it for them. They would have to handle the
entire -- all of the trackage rights that were being
proposed and not -- they would not be selective.

Does that mean you thought that some of t. e rights
were forced on BN/Santa Fe or --

No. I think it’s very similar to what UP told us when
we were meeting with them, saying that this is a

package deal; we want you to high rail this traffic,

all of these tracks; we want you to consider what you

could do it for; we want you to come back to us with a
proposal.

And we would say, well, do we have to handle this?




Said, yeah, it’s a package deal.

(Skinner Dep., p. 48.)

Q. Would you find it plausible that Union Pacif 'c might

have said to Burlington Northern/Santa Fe, if you want
the central corridor, you have to take Houston to
Memphis and Houston to Brownsville?

I would think of that being plausihle, yes. 1It'’s
usually on their terms.

And would you think it plausible that BN/Santa Fe would
not want the Houston to Brownsville rights and the
Houston to Memphis rights but would accept them
nevertheless in order to get the central corridor?

I don’'t know about the Houston to Memphis rights, but I
do believe, as I indicated in my call report, that I
was told they didn’t have a lot of interest Houston
south.

You were told by whom?

As I said in the call report, Rollin Bredenberg.

Is it your belief, as you sit here today, that
Burlington Northern and Santa Fe does not have a lot of

interest in the rights from Houston south?

pp. 49-50.)

Mr. Bredenberg himself corroborates the conversation
reflected in the Call Report.

Rollin Bredenberg of Burl.ngton Northern/Santa Fe is

6




obviously embarrassed to have his candid remarks made a part of

this record. Nevertheless, Mr. Bredenberg, in his own
deposition, confirmed almost the entire contents of the Call
Report. Set forth below is a chart that compares the subjects
and statements made in the Call Repor: with the testimony given
by Mr. Bredenberg as to whether these matters were, in fact,
discussed with Mr. Skinner and whether he made certain
statements. It is evident that on almost every key point, Mr.
Bredenberg agrees with the Call Report.

POINTS FROM BRAD SKINNER OCTOBER 5, 1995 "CALL REPORT"
(BREDENBER™ DEPOSITION, EXHIBIT 1) THAT RO..LIN BREDENBERG

CONFTRMED IN HIS DEPOSITION OF MARCH 3, 1996.

Call Report Deposition

The call took place. . (Pages 29-30)

Discussed coordination . (Pages 38-39)
between BN/Santa Fe and
Tex Mex.

Bredenberg appointed . (Page 39)
"point person" for
Mexican issues.

Mention of Greg Swenton . (Page 40)
and Steve Marlin.

D. J. Mitchell now . (Pages 40-41)
reports to Bredenberg.

Grinstein does not speak ‘ (Pages 41-42)
for the company.

Discussion of Mexican . (Page 42)
Privatization Process.

Told Skinner BN/Santa Fe s. (Page 42)
will not bid on any




Mexican concessions.

BN/Santa Fe has "limited

capital budget" and does

not want to be distracted
by Mexico while trying to
absorb its own merger.

Discussion of BN/Santa Fe
interest in rights from
Houston to Brownsville.
(Skinner asked why
BN/Santa Fe took trackage
rights tc Brownsville if
" was not going to be
b:dding in Mexico.)

Bredenberg attended
meeting when trackage
rights awarded.

Trackage rights offered
by UP/SP were a "package
gen] "

Davidson said it was a
"package deal"

BN/Santa Fe wanted Tex
Mex as its operator for
Houston to Corpus
Chvigti,

UP would not alliow Tex-
Mex over UP lines to
Houston.

Yes. (Pages 42-43)

No. (But participated in
internal discussion with Krebs
and Ice.) (Pages 54-55.)

Yes. This was Bredenberg'’s
"working assumption" (Page
68) ; and ne migh! have said
this to Skinner. (Page 67.)

Bredenberg not in
negotiations.

Ice may have believed this
(Page 72-73) (May have been
“rue at one point; but after
Trackage rights Agreement,
Bredenberg disagrees) .
(Skinner discussed possibility
of Tex-Mex acting as agent for
BENSF to Houston. (Page 45.)

Yes. ("And I told him there
was no way in hell that [Tex-
Mex as an agent to handle BNSF
business south of Houston] was
going to be allowed... I guess
what I said was there is no
way in hell the UP would
ever... I may have even said
knowing Dick Davidson if Brad
says I used Davidson'’s name,
then I probably did." (Page
45-45.) - "But T told him vhat
there was no way that the
Union Pacific was going to




allow Tex-Mex to operate on
its trackage rights." (Page
46.)

15. Reference to Pepe Serrano Yes. ("I did either in that

(in connection with conversation or other

whether UP would allow conversations, ask him how

Tex-Mex over its lines). his, if Pepe Serranc or Dick
Davidson what kind of personal
relationship they had was it a
good one, was there animosity
in it. ..

If I were running UP and did
not trust the guy running TMM
anymore than I had had reason
to trust tne management of
Tex-Mex in the past, I
wouldn’t do it... (Pages 76~
77.)

Q. "And do you remember
indicating that Mr. Davidson
or Union Pacific might have
some reluctance to allow any
Mexican railroad to operate
over UP lines?"

A. I think I was probabily
even stronger than that. I
just told him that it wouldn’t
happen." (Page 77.)

IV. Other witnesses corioborate the Call Report also.

On the key points that the trackage rights deal between the
Applicants and Burlington Northern was a "package deal" under
which Burlington Northern/Santa Fe had to accept rights in South
Texas in order to get other rights which it desired more, the
testimony of Mr. Ice, BN/Santa Fe’s lead negotiator with the
Applicants, provides corroboration. Mr. Ice agreed that in the

initial negotiations, an offer was presented by the Applicants

through the presentation of a map of proposed routes. (Ice Dep.




p. 177.) Mr. Ice also confirmed that BN/Santa Fe had some
interest in using Tex-Mex as BN/Santa Fe'’s agent from Houston to
Brownsville. (Ice Dep., pp. 484-485.)

7 I The information in the Call Report is not inadmissible.

The information in the Call Report, particularly Mr.

Bredenberg’s admission that Burlington Northern/Santa Fe is

interested in bidding for the Mexican Concession clearly is
admission by that party. This can be taken as an admission
against interest.

Furthermore, to the extent that Mr. Bredenberg'’s relating
what Mr. Davidson’s said might be considered hearsay, the
information is highly reliable and would be admitted under
various exceptions, incluaing Federal Rules of Evidence 803 (24).
This exception allows a federal court tc accept any evidence,
even if it might be technically hearsay, if that evidence is
otherwise reliable.

This evidence is highly reliable because it was a
contemporaneous record of a candid discussion between two
railroad executives concerning the position taken by the
Applicants in this case. There was no motive at the time
either party to the conversation to misrepresent what was
for Mr. Skinner to not report accurately what was said.
Therefore, it should be ccnsidered by the Board.

VI. Conclugion.
For all these reasons, if BN/Santa Fe’'s statement in its

rebuttal is taken as a motion to strike, such request and motion

10




should be denied.

This 6th day of May 1996.

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 1llth Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

James F. Rill
Sean F.X. Boland
Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.W., Suite 400

Washington, D.C. 20007
Tel: (202) 342-8400
Fax: (202) 338-5534

00529

John R. Molm i
Alan E. Lubel

William A. Mullins

Troutman Sanders LLP

601 Pennsylvania Avenue, .W.
Suite 640 - North Building
Washington, D.C. 20004-2608
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for The Kansas City
Southern Railway Company




CERTIFICATE_CF SERVICE

I hereby certify that a true copy of the foregoing THE
KANSAS CITY SOUTHERN RAILWAY COMPANY'S BRIEF IN OFRPOSITION TO
BURLINGTON NORTHERN/SANTA FE REQUEST TO STRIKE was served this

6th day of .lay, 1996, by hand delivery to attorneys for

Applicants and by depositing a ccpy in the United States mail in

a properly addressed envelope with adequate postage thereon

addressed to all outside ccunsel on the restricted servi~e ljst.

L

Attorney for The Kansas City
Southern Railway Company




