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UNITED STATES OF AMERICA 

SURFACE TRANSPORTATION BOARD 

-I- -t- -t- -(- -I-

-IISCOVERY CONFERENCE 

IN THE MATTER OF: ; 

UNION PACIFIC CORPORATION, : 
UNION PACIFIC RAILROAD COMPANY, 
and MISSOURI PACIFIC RAILROAD : 
COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRAIISPORTATION : 
COMPAIIY, ST. LOUIS, SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., : 
ANL THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMP\Nf. : 

Finau._e Docket 
No. 3 2 760 

hear j 

BEFORE; 

(202) 234-1433 

Thursday, A p r i l 18, 19 96 

Federal Energy Regulatory 
Commii SF on 

Hearing Room 4 
Second Floor 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 

The ^ b o v e - e n t i t l e d matter came on f o r 
pursuant t o n o t i c e at 9:30 a.m. 

THE HONORABLE OEROME NELSON 
A d m i n i s t r a t i v e Law Judge 

NEAL R. GROCS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 HHODE ISUVND AVE . N.W 
WASHINGTON, D C 20005-3701 (202) 234-4433 
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APPE.ARANCES: 
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MICHAEL L. ROSENTHAL, Esq. 
ARVID E. ROACH, I I , Esq. 
S. WILLIAM LIVINGSTON, J r . 
fL^REN KRAMER, Esq. 
EUGENE D. GULLAND, Fsq. 
TIMOTHY C. HESTER, Esq. 
Covington & B u r l i n g 
1201 Pennsyl'^-ania Avenue, N.W. 
P.O. Box 7566 
Washington, DC 20044-7566 
L.i02] 662-5388 

Of: 

Of I 

(202) 234-4433 

Esq. 

LOUISE A. RINN, Esq. 
General Attorney 
Union P a c i f i c R a i l r o a d Company 
141*^ Dodge Street 
Omaha, Nebraska 68179 
[402] 271-4227 

JAMES DOLAN, Esq. 
Vice President - Law 
Union P a c i f i c Railroac', M i s s o u r i P a c i f i c 
R a i l r o a d 
Omaha, Nebraska 
[402] 2 71-5357 
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APPEARANCES ( c o n t . ) : 
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Southwestern Railway Company. SPCSL Corp., and the 
Denver and Rio Grande Western Railroad Company: 
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GERALD P. NORTON, Esq. 
JOHN B. BULGOZDY, Esq. 
Harkins Cunningham 
1300 19th S t r e e t , N.W. 
Si'.ite 600 

Washington, DC : 036-1609 
[202] 973-7600 

of; 

On 
Company: 

of: 

CAROL A. HARRIS, Esq. 
Southern P a c i f i c T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a u-l i.05 
[415] 541-1000 

CANNON Y. HARVEY, Esq. 
Executive Vice Pre.'^ident 
Southern P a c i f i c R a i l Corporation 
1860 L i n c o l n S t r e e t 
Denver, Colorado 80295 
[303] 812-5005 

On Behalf of Kansas C i t y Southern R a i l r o a d 

ot : 

Of: 

(202) 234-4433 

WILLIAM A. MULLINS, Fsq. 
Troutman Sanders, Attorneys a t Law 
601 Pennsylvania Avenue, N.W. 
Suite 640 
Washington, DC 20004 
[202] 274-2953 

AIAN E. LUBEL, Esq. 
DAVID FOSHEE, Esq. 
Troutman Sanders, Attorneys at Law 
Nations))ank Plaza, Suite 5200 
600 Peajhtree S t r e e t , N.E. 
A t l a n t a , Georgia 30308-2216 
[404] 385-3174 (ALSO SEE NEXT PAGE) 
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APPEARANCES ( c o n t . ) : 

On Behalf of Kansas C i t y Southern R a i l r o a d 
Company: 

VIRGINIA METALLO, ESQ. 
of : C o l l i e r , Shannon, R i l l & Scott 

3050 K S t r e e t , N.W. 
Washington, D.C. 20007 
(202) 342-8400 

On Behalf of Texas Mexican Railway Company and 
S i e r r a P a c i f i c Power Company: 

RICHARD A. ALLEN, Esq. 
JENNIFER OAKTEY, Esq. 
JOHN V. EL'i'rA-'.DS, Esq. 

o f : Zuckert, Scoutt & Rasenberger, LLP 
888 17th S t r e e t , N.W. 
Washington, DC 20006-3959 
[202] 298-8660 

On Behalf of Railway Labor Executives 
A s s o c i a t i o n and United T r a n s p o r t a t i o n U.aion: 

of: 

DONALD F. GRIFFIN, Esq. 
RICHARD S. EDELMAN, Esq. 
Highsaw, Mahoney, & Clarke, P.C, 
Suite 210 
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[202] 296-8500 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

IS?" ^HODE ISLAND AVE , N.W. 
WASHINGTON, D C. 20005-3701 (202) 234-4433 



mm 

2893 

APPEARANCES ( c o n t . ) : 

On Behalf of I n t e r n a t i o n a l Paper Company and 
Utah Railway Corporation: 

ANDREW T. GOODSON, Esq. 
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JOAN S. HUGGLER, Esq. 
MICHAEL D. BILLIEL, Esq. 
ANGELA HUGHES, Esq. 
ROBERT McGEORGE, Esq. 
MICHELE B. FELASCO, Esq. 
T r i a l Attorneys 
A n t i t r u s t D i v i s i o n 

o f : The Department of J u s t i c e 
555 Fourth S t r e e t , N.W. 
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[202] 307-6666 
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WILLIAM P. JACKSON, J r . , Esq. 
JOHN T. SULLIVA'.J, Esq. 
Jackson and Jessup, P.C. 
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APPEARANCES (cont.) 

On Behalf of B u r l i n g t o n Northern R a i l r o a d 
Company, and Atchison. Topeka ^ Santa Fe Railway: 

RICHARD WEICHER, Esq. 
of : B u r l m g t o n Northern Santa Fe 

1700 East Golf Road 
Schaumburg, I l l i n o i s 60173 
L708j 995-6887 

ROY T. ENGLERT, JR., Esq. 
ERIKA Z. JONES, Esq. 
ADRIAN L. STEEL, J r . , Esq. 
KATHRYN A. KUSSKE, Esq. 
KELLEY E. O'BRIEN, Esq. 
DONALD M. FALK, Esq. 

o f : Mayer, Brown & P l a t t 
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[202] 463-2000 

'̂ n Behalf of the I n t e r n a t i o n a l Union of 
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D:<:BRA L. WILLEN, Esq. 

o f : G u e r r i e r i , Edmond & Clayman, P.C. 
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On Beiialf of the T r a n s p o r t a t i o n Communications 
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lARRY R. PRUDEN, Esq. 
3 Research Place 
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APPEARANCES ( c o n t . ) : 

On Behalf of I l l i n o i s Central R a i l r o a d : 

KEVIN M. SHEYS, Esq. 
o f : Oppenheimer, Wolff and Donnelly 

1020 19th S t r e e t , N.W. 
Suite 400 
Washington, DC 20u36 
[202] 293-6300 

On Behalf of Consolidated R a i l Corporation: 

WILLIAM J. KOLASKY, Esq. 
A. STEPHEN HUT, J r . , Esq. 
STEVEN P. FINIZIO, Esq. 
JOSEPH E. KILLORY, JR., Esq. 
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On Behalf of the I n t e r n a t i o n a l Brotherhood of 
Teamsters: 

of: 
MARC J. FINK, Esq. 
Sher & Blackwell 
Suite 612 
2000 L s t r e e t , N.W. 
Washingtcn, DC 20036 
[202] 463-2̂ 1-03 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
WASHINGTON, D C. 20005-3701 (202) 234-4433 

m 



tun 

2897 
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APPEARANCES (cont.) 
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P-R-O-C-E-E-D-I-N-G-S 

(9:35 a.m.) 

JUDGE NELSON: A l l r i g h t . Let's malre a 

record of who's 1. re . Mr. L i v i n g s t o n . 

.MR. LIVINGSTON: For the a p p l i c a n t s . Union 

P a c i f i c , B i l l L i v i n g s t o n . Gerald Norton i s here f o r 

Southern P a c i f i c . 

MR. MULLINS: For Kansas C i t y Southern 

Railway Company, W i l l i a m M u l l i n s . 

MR. WOOD: Good morning. Your Honor, 

Frederick Wood f o r the Na t i o n a l I n d u s t r i a l 

T r a n s p o r t a t i o n Link. 

MR. McBRIDE: Good morning. Your Honor. 

Michael McBride f o r the Western Shippers C o a l i t i o n . 

MR. STEEL: Good morning. Your Honor. 

Adrian Steel f o r B u r l i n g t o n Northern and Santa Fe. 

JUDGE NELSON: Very w e l l . I have Mr. 

Norton's l e t t e r of A p r i l 16. That's the o p e r a t i v e 

l e t t e r . I t ' s my understanding t h a t a l l t h a t ' s a t 

issue now are the f o l l o w i n g t h i n g s : The m a t e r i a l s 

under the heading f a i l u r e t o respond,- tne m a t e r i a l s 

under the heading i n f o r m a t i o n about r a i l r o a d o f f e r s t o 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCriBEPC 

1323 RHODE ISLAND AVE., N V/ 
WASHINGTON, D C 20"X)5-3;'J1 (202) 234-4433 (202) 234-4433 
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fund other p a r t i e s ; the m a t e r i a l s headed 

c o n f i d e n t i a l i t y of KCS l e t t e r t o NITL; and the matter 

-Tf the WSC demand f o r compensation. 

MR. NORTON: That -- That was -- We 

thought t h a t was the case l a s t n i g h t . There's i n 

a d d i t i o n a l w r i n k l e about the communications w i t h 

government o f f i c i a l s which vse have t o r a i s e , about the 

completeness of the proper documents. 

JUDGE NELJON: I thought we were through 

w i t h t h i t . 

MR. NORTON: Well, I thought we were, too. 

Your Honor. The p a r t i e s had represented t h a t they had 

produced a l l of t h e i r p r e s e n t a t i o n s and m a t e r i a l s 

provided t o J u s t i c e , b'lt we have reason t o b e l i e v e 

L'.--t there may have been one t h a t was not produ-ed. 

JUDGE NELSON: Off Mie record. 

(WHEREUPON, the proceeding was o f f the 

record b r i e f 1 " . ) 

MR. NORTON: Your Honor, we have some 

reaso'i t o b e l i e v e t h a t KCS had -- I n a d d i t i o n t o the 

documents t h a t they have produced t o us now, they had 

a document t h a t Wc.s a study or analysl.s or r e p o r t on 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE , N.W. 
(202) 234-4433 WASHINGTON D C. 20005 3701 (202) 234-4433 
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c o l l u s i o n i n the r a i l r o a d i n d u s t r y which they made 

a v a i l a b l e t o the Department of J u s t i c e at some p o i n t 

e a r l i e r t h i s year i n connection w i t h chis merger 

proceeding. 

That was not -- We've reviewed what has 

been produced, and t h a t was not produced, and t h a t i s 

an incompleteness t h a t we're t r y i n g t o confirm, t h a t 

there i s sur'.. a document. I f i t wacn't prodi .1, why 

not, so we can determine whether i t should have been. 

We j u s t were d i s c u s s i n g t h i s w i t h Mr. 

M u l l i n s t h i s morning, and I t h i n k we can maybe take i t 

from there t o get some c o n f i r m a t i o n of whether t h i s i s 

a document t h a t e x i s t s and, i f i t --

JUDGE NELSON: Well, why don't we f i r s t 

s t a r t w i t h tne question of whether KCS i s prepared or 

not. I had a l e t t e r here from Mr. Lubel, I b e l i e v e i t 

i s , e x p l a i n i n g t h a t you a l l were spread very t h i n and 

s e t t i n g f o r t h some p o s i t i o n s , but asking, i n the f i r s t 

instance, f o r a postponement of matters i n v o l v i n g KCS; 

but here you are. So does t h a t mean t h a t you're now 

prepared t o deal w i t h these or do you s t i l l -- are you 

s t i l l seeking a continuance? 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE TLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, C.C. 20005-3701 (202) 234-4433 
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MR. MULLINS: Your Honor, m the best of 

a l l worlds, we would ask f o r a continuance. We're 

prepared t o come back tomorrow or Monday morning. We 

hav3 three d e p o s i t i o n s going on r-i^hc now. The 

ap p l i c a n t s are aware of t h a t . I t ' s t h e i r d e p o s i t i o n s , 

and they've c a l I t d our witnesses. 

I have o f f ' i r e d t o Mr. Norton l a s t n i g h t 

t h a t w e ' l l be her-j f i r s t t h i n g anytime you're 

a v a i l a b l e . We'll be here, ready t o go, and Mr. Norton 

said, no, I'm coming up tomorrow. So I d i d n ' t want 

him t o be h^re and not have --

JUDGE NELSON: Well, l e t ' s see. As f a r as 

KCS i s concerned, l e , . ^ see what we have o u t s t a n d i n g . 

We have t h i s matter of the DOJ r e p o r t . 

MR. MULLINS: Which I object to him 

bringing up in today's conference. That's the f i r s t 

time I've ever heard that he had a dispute over the 

issue was right now, five minutes ago. 

JUDGE NELSON: Now what e l s e ao we have as 

to KCS? This document that's confidential? 

MR. MULLINS: That's correct. 

JUDGE NELSON: That's the one from your 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE . N.W. 
WASHINGTON, D C, 20005-3701 (202) 234-4433 
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CEO or whoever i t i s there, your President, t o the 

NITL. 

MR. MULLINS: That's c o r r e c t . Your Honor. 

JUDGE NELSON: And then what else do we 

havj? The matter of your knowledge of finances? 

MR. MULLINS: Well, i t ' s broader than 

t h a t . According t o t h e i r l e t t e r , i t ' s our f a i l u r e t o 

respond and what they -- What they consider f a i l u r e t o 

respond t o i n t e r r o g a t o r y number 1 i n the f i f t h s e t . 

JUDGE NELSON: I d i d n ' t see t h a t here. 

There's a reference t o the seventh s e t . 

MR. NORTON: I be l i e v e i t ' s the f i f t h s e t . 

MR. MULLINS: I t ' s the f i f t h s e t , I 

be l i e v e . Your Honor. 

JUDGE NELSON: Page 2 of Mr. Norton's 

l e t t e r -- See, Mr. Norton, on p̂ .ge 2 j u s t above the 

heading "Shipper Support Deals," there's a reference 

t o a nonresponse t o the seventh set. 

MR. NORTON: Oh, t h a t Yes, t h a t we d i d 

rece i v e subsequent. 

JUDGE NELSON: Oh, t h a t ' s i n now? 

MR. NORTON: Y e s . 

(202) 234-4433 
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JUDGE NELSON: Where's t h i s matter of the 

other set? I don't see that. 

MR. NORTON; That's further down on the 

page wit h the information about raiJroad o f f e r s to 

fund other parties. 

JUDGE NELSON: Yes, I saw that. 

MR. NORTON: Right. 

JUDGE f'LLSON: Is there something --

MR. NORTON: That's what he's t a l k i . g 

about. 

JUDGE NELSON: Oh, that i s what we're 

t a l k i n g about. Oh, I see. Yes, yes, f i f t h set. I 

see. 

There i s t h i s matter of your knowledge of 

any railroad's o f f e r to put up money to help finance 

opposition to the merger, and your opposition to that 

production on that. 

MR. MULLINS: Well, we believe i t ' s al'^o 

a broader question than that, and as the attachment to 

Mr. Norton's l e t t e r indicates, he's asking -- seems to 

be asking more than jusc our knowledge. He seems to 

be asking f or a l l kinds of documents rel a t e d to 
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shipper support statements. 

JUDGE NELSON: 

attachment. 

I don't have t h a t 

MR. NORTON: Your Honor, t h a t ' s i n the --

You should have received t h i s . 

JUDGE NELSON: Oh, I have t h i s book. 

MR. NORTON: Tab 4. 

JUDGE NELSON: So t h a t goes w i t h Tab 4. 

I see. This i s the KCS response. I s t i l l don't see 

where t h i s attachment i s . 

MR. NORTON: Oh, t h a t was attached t o the 

l e t t e r . 

JUDGE NELSON: Yes. I don't have i t . 

MR. MULLINS: Could I approach the bench? 

JUDGE NELSON: Sure. I j u s t have a l e t t e r 

dated A p r i l 16 frcm Mr. Norton t o me which runs f i v e 

pages. I don't have an attachment. 

MR. NORTON: That's the same as the l e t t e r 

w i t h the attachments. Your Honor. Oh, I have not 

looked at these papers A l l r i g h t . So whatever i t 

i s , i t ' s the -- We'll c a l l i t the f i f t h set which 

i n v o l v e s the question of money and whatever else i t 
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inv o l v e s , and what else do we have? 

MR. NORTON: With KCS, t h a t ' s i t . 

JUDGE NELSON: .<̂o i t ' s t h r e e issues, the 

Department of J u s t i c e matter, whether the document i s 

c o n f i d e n t i a l or not, and the f i f t h s e t . 

MR. NORTON: And we --We t o l d Mr. M u l l i n s 

we'd be prepared t o deal w i t h KCS issues f i r s t so tha t 

he could get back t o --

JUDGE NELSON: Why can't we put t h i s over 

to Monday, l e t ' s say? Today i s Thursday. What's so 

c r i i i c a l here? 

MR. NORTON: Your Honor, every --

JUDGE NELSON: F i r s t of a l l , w i t n regard 

t o the document, y^u have i t . I t ' s j u s t a question of 

what l a b e l i s on i t . 

MR. NORTON: We are i n the p o s i t i o n . Your 

Honor --

JUDGE NELSON: The memo from Haverty t o 

Emmett, you have. 

MR. NORTON: But l e t me take a step back. 

Your Honor. We're i n the context where every day i s 

c r u c i a l . We have t o get s t u f f t o the p r i n t e r . 
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s t a r t i n g next week. Hours are c r u c i a l , and p u t t i n g 

things c f f even a day or two days h u r t s . 

JUDGE NELSON: What's your next o b l i g a t i o n 

he.-^e? 

MR. NORTON: I t ' s a f i l i n g date. 

JUDGE NELSON: A p r i l 29. 

MR. NORTON: Right, but we have t o get 

s t u f f t o the p r i n t e r by the end of next week. I n 

a d d i t i o n , t h i s hearing was scheduled at a time when 

those depositions were also scheduled, plu3 som.e 

ad d i c i o n a l ones. Now KCS uas nin^" lawyers l i s t e d on 

the cover of t h e i r papers. They've got two b i g f i r m s 

in v o l v e d . I don't see a problem. 

Mr. M u l l i n s , I understand, was at a 

de p o s i t i o n along w i t h Mr. Lubel. There shouldn't be 

any problem w i t h them sparing some amount of time t o 

deal w i t h these questions, which were p r o p e r l y n o t i c e a 

at a hearing which was scheduled a week ago. 

MR. MULLINS: Your Honor, the l a s t time 

you held a hearing, you s a i d i t was going t o - - t h i s 

hearing was f o r the purpjse of the DOJ-DOT 

presen t a t i o n s --

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D C 20005-J701 (202) 234 4433 

1 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

T 1 

12 

13 

14 

15 

16 

X 7 

18 

19 

20 

21 

22 

2909 

JUDGE NELSON: I d i d say t h a t . 

MR. MULLINS: -- which we have had 

produced t o them. 

JUDGE NELSON: Well, subject t o one 

di s p u t e . 

MR. MULLINS: Well, which he b r i n g s up 

t h i s morning f i v e minutes or 10 m.Lnutes ago. 

JUDGE NELSON: So I suppose we could look 

at t h a t question on the ground t h a t , under any view, 

t h a t ' s what we should have been ready t o deal w i t h . 

MR. NORTON: Well, Your Honor, given the 

h i s t o r y o'. these proceedings, i t was reasonable t o 

a n t i c i p a t e t h a t other disputes we might have w i t h KCS 

would be put on the agenda today. 

JUDGE NELSON: I f I put t h i s over t o 

Frid a y or Monday, are you prepared t o have whatever 

responsive documents there may be i n t h i s h e a r i n g 

roc .1, ready t o go, i f necessary, so t h a t I can look a t 

them? 

MR. MULLINS: I f t h a t ' s what you would 

request. Your Honor, be prepared. 

JUDGE NELSON: Yes, so as t o take care of 
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t h i s matter of delay. 

MR. MULLINS: Sure. 

JUDGE NELSON: I f there's a production, 

there would be a turnover, and you always have the 

r i g h t to seek an in t e r l o c u t o r y appeal, but we're 

running close on time, and I'd want to fee l that i f we 

did i t Friday or Monday and I order r^oduction, then 

the documents w i l l go over. Maybe I'd give you an 

hour to go seek a stay or something. 

So I would expect that i f we postpone 

these three items, a l l responsive documents w i l l be i n 

here, available to be looked at by me i n camera, i f 

that's necessary, or indeed to be rf^ady to be 

photocopied and turned over. That i s the alleged 

i.iissing document from Justice, the thing that's called 

c o n f i d e n t i a l , and whatever you have ready on that 

f i f t h set. 

MR. MULLINS: Well, I don't believe there 

would be -- I'm unsure as to -- I'm prepared to bring 

whatever responsive documents which rela t e to the DOJ 

or DOT issue 

JUDGE NELSON: Yes? 
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MR. MULLINS: I'm prepared t o discuss the 

NIT League l e t t e r , because they a .ready have i t , and 

we have i c r i g h t here. You know, everyone has i t 

r i g h t here. 

JUDGE NELSON: Yes. 

MR. MULLINS: And I don't b e l i e v e there 

would be any documents responsive t o i n t e r r o g a t o r y 

number 1. 

JUDGE NELSON: I t ' s not a document 

request. I t ' s an i n t e r r o g a t o r y s e t . 

MR. LIVINGSTON: I hope we could have the 

answer t o the i n t e r r o g a t o r y on hand, ready t o be 

produc3d. 

JUDGE NELSON: Why don't you do that? Get 

an answer ready t h a t you don't have t o t u r n over 

unless I order you t o t u r n i t over, i n case I want t o 

look a t i t . 

MR. LIVINGSTON: I f we could come i n and 

do t h i s tomorrow, Your Honor --

JUDGE NELSON: Well, I'm a v a i l a b l e . The 

onl y problem I have w i t h tomorrow -- Let's go o f f the 

record f o r a moment. 
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(WHEREUPON, the proceeding was c f f the 

record b r i e f l y at 9:48 a.m.) 

JUDGE NELSON: We discussed our procedures 

and have agreed t h a t we w i l l attempt t o reso l v e t h i s 

conf i d e n t . i . a l i t y issue today, t h a t i s , the 

c o n f i d e n f . i a l i t y of the document from Mr. Haverty t o 

Mr. Emmett, and put o f f che other KCS issues u n t i l 

9:00 a.m. tomorrow :n order t o enable Mr. Lubel, I 

guess i t i s --

MR. MULLINS: I t w i l l e i t h e r be Mr. Lubel 

or myself 

JUDGE NELSON: - - t o come i n here prepared 

t o deal w i t h those questions. 

MR. Mt'LLINS: That's c o r r e c t . 

JUDGE NELSON: A l l r i g h t . We now are back 

on the record, and we're going t o now, I guess, f i r s t 

t h i n g i s address t h i s matter of the c o n f i d e n t i a l i t y . 

MR. LIVINGSTON: Right. Your Honor, 

perhaps the way t o approach t h a t , i f you have the book 

of documents --

JUDGE NELSON: I have your submission 

here. 

(202) 234-4433 
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MR. LIVINGSTON: f you t u r n t o Tab 6. 

JUDGE NELSON: Ye,, s i r . T e l l me, what i s 

the s i g n i f i c a n c e of whether something i s l a b e l e d 

c o n f i d e n t i a l or whether i t i s n ' t . What tu r n s on that? 

I remem.ber we ha/e Highly C o n f i d e n t i a l t h a t o n l y 

counsel can see and co n s u l t a n t s , I h^xieve. 

MR. LIVINGSTON: The main d i s t i n c t i o n i s 

t h a t -- and there are others, but the main one i s t h a t 

a c o n f i d e n t i a l document can't be quoted i n p u b l i c 

b r i e f , can't be d i s c l o s e d :.n a p u b l i c f i l i n g . So i f 

i t ' s r e f e r r e d t o i n a f i l i n g the f i l i n g would have t o 

be submitted i n camera or under s e a l . 

JUDGE NELSON: How d i d the p a r t i e s -- How 

d i d they handle t h i s problem i n the recent f i l i n g s ? 

MR. MULLINS: Your Honor, we had t o submit 

two vers: ons and serv^ i t on 300 people, each v e r s i o n . 

We had to submit a p u b l i c v e r s i o n and a H i g h l y 

C o n f i d e n t \ a i / C o n f i d e n t i a l v e r s i o n and submit t h a t on 

300 people. They're going t o do the same. They have 

-- They w i l l be s u b m i t t i n g two versions as w e l l . 

That's the way i t works. 

MR. LIVINGSTON: And t h a t ' s t y p i c a l , the 
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way th i n g s are done. This p a r t i c u l a r document. Your 

Honor -- Maybe the easiest way t o move through t h i s i s 

l e t me j u s t show you the document. 

JUDGE NELSON: I'm l o o k i n g a t i t . I t ' s 

dated March 19th of '96? 

MR. LIVINGSTON: I n f a c t , we got t h i s i n 

discovery from NIT League, and t h a t ' s why Mr. Wood i s 

here. T e c h n i c a l l y , i t ' s a discovery d i s p u t e not w i t h 

KCS but w i t h NIT Leagu- becauae they are the ones 

t h a t produced the document. 

JUDGE NELSON: Yes. 

MR. LIVINGSTON: They are the r e c i p i e n t of 

the document. There are -- I t ' s a two-page document. 

Attached t o i t are --»;o pages as t o which there i s , I 

don't t h i n k , any dispute t h a t those are p u b l i c 

locuments. So, r e a l l y , the o n l y d i s p u t e i s the two-

page Haverty memorandum. 

JUDGE NELSON: Why don't we have the 

record show t h a t ConRail's counsel -- I s t h a t Mr'. 

K i l l o r y ? 

MR. KILLORY: Yes, Your Honor. 

JUDGE NELSON: i s now i n the room. 

(202) 234-4433 
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MR. LIVINGSTON: Oh, excuse me. KCS also 

produced t h i s document. I don't want -- I didn't mean 

to mislead the court on that. 

JLT)GE NELSON: Well, l e t me read i t for a 

second. 

MR. LIVINGSTON: I t ' s j u s t those f i r s t two 

pages where the dispute l i e s . 

JUDGE NELSON: So the f i g h t i s not over 

who can see i t , but over whether i c has to be --

whether i t can be quoted i n a public b r i e f or not? 

MR. LIVINGSTON: Correct, or ref e r r e d to 

pub l i c l y . 

JUDGE NELSON: Yes. Otherwise, they can 

filf=» a Secret brief? 

MR. LIVINGSTON: That's r i g h t . 

JUDGE NELSON: Labeled what? 

MR. MULLINS: No, i t ' s not a Secret b r i e f . 

Everybody f i l e s two versions of t h e i r b r i e f . One i s 

a Highly Confidential/Confidential version, and the 

other i s the public version. Everybody does that. 

They want to be able to put t h i s i n the public version 

and not have to redact i t . 
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MR. LIVINGSTON: That's c o r r e c t . Your 

Honor. 

JUDGE NELSON: Let me read i t here. 

(Perusing the document) I s i t so secret t h a t we can't 

discuss what's i n the l e t t e r ? 

MR. LIVINGSTON: No. Among counsel. 

t h a t ' s f i n e . 

MR. MULLINS: Your Honor, we c l a s s i f i e d i t 

C c n f i d e n t i a l , not Highly C o n f i d e n t i a l . C e r t a i n l y --

JUDGE NELSON: So t h i s i s Mr. Haverty 

w.riting t o the NIT League. 

MR. LIVINGSTON: He's the President of the 

r a i l r o a d . 

JUDGE NELSON: KCS's President. He's 

a t t a c h i n g a -ipy of a l e t t e r from the Louisiana 

Governor- co the Chairman of the Board. I assume t h a t 

l e t t e r i s p u b l i c . 

MR. LIVINGSTON: That's a p u b l i c docum.eiit. 

JUDGE NELSON: He can't w r i t e her i n 

secret about t h i s case. 

MR. LIVINGSTON: I don't t h i n k so. 

JUDGE NELSON: Then there's a statement 
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about some former Governor, and i t says t h a t the I 

take I t , Governor Foster i s opposing the t r a n s a c t i o n . 

MR. MULLINS: That's c o r r e c t . 

JUDGE NELSON: That's the p o i n t of t h i s . 

MR. MULLTNS: That's c o r r e c t . Your Honor. 

JUDGE NELSON: And the author says Chat's 

s i g n i f i c a n t . So f a r , i s there anything s e n s i t i v e ? 

MR. MULLINS: No, Your Honor. 

JUDGE NELSON: Okay. So we can c e r t a i n l y 

d e c l a s s i f y the f i r s t paragraph. 

MR. MULLINS: That's c o r r e c t . 

JUDGE NELSON: Second paragraph: A l e t t e r 

he wrote -- Who i s Commissioner Charles Matthews? 

MR. MULLINS: He's w i t h the Texas R a i l r o a d 

Commission. 

JUDGE NELSON: Okay. So Haverty wrote t o 

Matthews endorsing some proposal of Matthews' t h a t 

seems t o have t o do w i t h not t h i s merger, some o t h e r 

t h i n g , or i s t h a t merger re]a t e d ? 

MR. MULLINS: Merger r e l a t e d . 

JUDGE NELSON: ou can't t e l l from the 

language. 
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MR. MULLINS: What "as going on i s the 

Texas R a i l r o a d Commission was t r y i n g t o -- was 

d e l i b e r a t i n g as t o what t h e i r p o s i t i o n was, and 

Commissioner Matthews apparently asked Mr. Haverty 

what he thought of t h i s proposal. This was a l l done 

c o n f i d e n t i a l l y , not on the p u b l i c record. This was 

not -- This was a l l a d e l i b e r a t i v e process. The Texas 

Rai l r o a d Commission i s a p a r t y t o t h i s proceeding. 

JUDGE NELSON: Are they i n the case? 

MR. MULLINS: They are i n the case. 

JUDGE NELSON: And what p o s i t i o n have they 

taken? 

MR. MULLINS: They've taken on o p p o s i t i o n . 

MR. McBRIDE: Mr. S t r e e t e r was here l a s t 

week. 

JUDGE NELSON: Yes. I r e c a l l Mr. 

St r e e t e r . Yes. AL^solutely. So the p o i n t i s t h a t 

some of t h i s o p p o s i t i o n may have been aided o r 

corroborated or generated by a l e t t e r from Mr. Haverty 

t o Commissioner Matthews? 

MR. MULLINS: That's c o r r e c t . 

JtTDGE NELSON: So what? 

(202) 234-4433 
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MR. MULLINS: And they are f r e e t o make 

t h a t p r i n t i n t h e i r f i l i n g . The issue i s they want t o 

be able t o make some press release out of i t and say 

th a t Mr. Haverty was having s.icret conversations w i t h 

Commissioner --

JUDGE NELSON: I s t h a t against the r u l e s 

i n Texas? 

MR. MU7..LINS: Y o u ' l l have t o ask 

JUDGE NELSON: I don't know. 

MR. MULLINS I don't know e i t h e r . 

b e l i e v e , from j u s t conversations I've had w i t h Mr. 

St r e e t e r , t h a t t h e i r d e l i b e r a t i v e process i s -- This 

was a d e l i b e r a t i v e process among the Commissioners, 

and t h a t i s not a p u b l i c process. 

JUDGE NELSON: A l l r i g h t . How about t h i s 

t h i r d paragraph? I s t h i s c o n f i d e n t i a l , too? 

MR. MULLINS: Yes, s i r . Your Honor. 

That's r e f e r r i n g e x a c t l y t o the same --

JUDGE NELSON: Let me keep reading i t . 

Where i s the s i g n i f i c a n c e of Matthews? I s he more 

than simply another Commissioner? 

MR. MULLINS: There's t h r e e Commissioners. 
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1 JUDGE NELSON: Three? So he's a t h i r d of 
•liffaiiii III 

2 
the vote? l i M l M l i f l l H ^ 

3 MR. MULLINS: That's c o r r e c t . They could 

t 
make whatever p o i n t they want t o make t o the STB r i g h t 4 make whatever p o i n t they want t o make t o the STB r i g h t 

5 now. •'hey've got the document. They can f i l e . They 

6 can make whatever p o i n t . We don't understand why they 

7 
1 

-- other than they j u s t probably want t o make some 

8 press release out of i t -- why they vant i t 

> 

9 d e c l a s s i f i e d . 

10 MR. WOOD: I'd l i k e t o , i f I may. Your 

11 Honor - -

12 JUDGE NELSON: I haven't f i n i s h e d reading 

13 y e t . 

14 MR. WOOD: C e r t a i n l y . 

15 JUDGE NELSON: So he says t h a t he t h i n k s 

16 Matthews would l i k e t o hear from others t h a t have 

17 r e s e r v a t i o n s about i t , and he says t h a t Matthews knows 

18 t h a t some customers are r e l u c t a n t t o w r i t e . He'd l i k e 

19 t o hear from them, and here's a phone number. 

20 So suppose Haverty i s drumming up 

21 o p p o s i t i o n t o the merger, and i t ' s p a r t l y m o t i v a t e d by 

22 Mr. Matthews' own r e s e r v a t i o n s about i t . So what's 
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so important about a l l this? Why couldn't that be 

public? 

One man i s the President of the r a i l r o a d , 

and the other i s a Commissioner of a state. 

MR. MULLINS: The reason why i t shouldn't 

be public i s that t h i s l e t t e r was w r i t t e n i n 

confidence between Commissioner Matthews, who phoned -

- apparently phoned Mr. Haverty i n confidence and 

said, Mr. Haverty, what do you think of t h i s idea. 

Commissioner Matthews had an expectation 

of privacy that t h i s would be done. Now i f -- i 

suggest that i f t h i s type of document i s public that 

they should be required to turn over a l l of t h e i r 

documents, conversations, notes that they had wi t h 

Commissioner Matthews i n --

JUDGE NELSON: As far as Commissioner 

Matthews' assertions of privacy, his counsel i s n ' t 

here. Does Mr. Streeter know of t h i s issue? 

MR. MULLINS: I don't believe he does. I 

don't think they've noticed Mr. Streeter that t h i s i s 

an issue. 

MR. NORTON; I think he's on the 
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r e s t r i c t e d service l i s t . So he would get n o t i c e w i t h 

everyone e l s e . 

MR. MULLINS: They made t h i s a di s p u t e 

between KCS and a p p l i c a n t s , not the Texas R a i l r o a d 

Commission. 

JUDGE NELSON: But what I'm t h i n k i n g i s 

t h a t I don't see any reason why t h i s has t o be 

resolved today as opposed t o tomorrow. I f we could 

get Mr. S t r e e t e r i n here, I ' d l i k e t o hear h i s views 

and see what we might do. 

Mr. Wood, what are your problems w i t h 

t h i s ? 

MR. WOOD: Well, Your Honor --

JUDGE NELSON: I t ' s r e a l l y your record 

here, i s n ' t i t ? 

MR. WOOD: Well, both KCS and the NIT 

League produced t h i s document i n response t o discovery 

requests. We both c l a s s i f i e d i t as C o n f i d e n t i a l , 

because i t was our understanding --

JUDGE NELSON: There's no p r i v i l e g e t h a t 

would a t t a c h t o i t . 

MR. WOOD: There's no p r i v i l e g e . We d i d 
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1 review i t , and c a r e f u l l y reviewed i t , t o see i f there 

2 was any reason t o claim p r i v i l e g e under the common 

3 i n t e r e s t p r i v i l e g e , and concluded t h a t i t was not. 

4 Nonetheless, i t was apparent t h a t i n the context there 

5 was an exp e c t a t i o n of c o n f i d e n t i a l i t y . 

6 I t was a p r i v a t e communication between Mr. 

7 Haverty and Mr. Emmett, and c e r t a i n l y , i t --

8 JUDGE NELSON: Does Mr. Emmett care? 

9 MR. WOOD; Mr. Emmett i s guided by h i s 

10 understanding of the nature of the communication t h a t 

11 he received. 

12 JUDGE NELSON: Don't know what t h a t means? 

13 MR. WOOD: Well, t h a t Mr. Haverty conveyed 

14 i t t o him i n p r i v a t e . 

15 MR. McPRIDE: Your Honor, may I j u s t p o i n t 

16 out t h a t I don't see Mr. S t r e e t e r ' s name on the 

17 r e s t r i c t e d s e r v i c e l i s t . 

13 MR. LIVINGSTON: May I be heard on t h i s ? 

19 JUDGE NEJ jON: This d e s i g n a t i o n of 

20 I c o n f i d e n t i a l -- Those l a b e l s are the c r e a t u r e of the 

21 discovery g u i d e l i n e s or of the o r i g i n a l Commission 

22 order? 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N.W 
(202) 234-4433 WASHINGTON. D C. 20005-3701 (202) 234-4433 



O 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

-.7 

18 

19 

20 

21 

22 

2924 

MR. MULLINS: The o r i g i n a l p r o t e c t i v e 

order issued by the Commission. 

JUDGE NELSON: Let me see i f I have i t . 

MR. MULLINS: There's three standards: 

Highly C o n f i d e n t i a l , which i s ou t s i d e counsel --

JUDGE NELSON: Let me f i n d i t f i r s t . 

Which order i s uhis? 

MR. MULLINS: This would have been a long 

time ago. I t ' s probably d e c i s i o n Number 3, I b e l i e v e . 

MR. WOOD: I have a copy. Your Honor. 

I t ' s d e c i s i o n Number 2 which was served December 1. 

JUDGE NELSON: I know, I always s t a r t w i t h 

Number 4, which i s when I'm f i r s t named. So I never 

have anything before then. I ought t o cure t h a t 

d e f e c t . May I look at i t ? 

MR. WOOD: C e r t a i n l y , Your Honor. This i s 

de c i s i o n Number 2. 

JUDGE NELSON: Maybe i n the i n t e r e s t of 

completeness, when the a p p l i c a n t s get a moment, they 

could get me a copy of d e c i s i o n --

MR. WOOD: You may keep t h a t one, Your 

Honor. That's an e x t r a . 
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JUDGE NELSON: -- one and '^ree. My 

lecords s t a r t w i t h 4, and I now have an e x t r a ol' 2, 

but I don't have 1 and 3, understandably. They d i d n ' t 

sen-) me orders u n t i l I was desicnated. 

Now where i n here w i l l I f i n d a 

d e s c r i p t i o n of t h i s i g n i f i c a n c e of these labels? 

MR. WOOD: The f i r s t place i s at Appendix 

A, Your Honor, which i s the terms of tne prc:itective 

order, paragraph o which says- "To tne extent the 

ma t e r i a l ; r e f l e c t i n g i n terms of c o n t r a c t s , shipper 

o P e c i i i c t i a f f i c d.:.ta, other t r a f f i c data..." --

JUDGE NELSCN: Well, t h a t ' s not t h i s . 

MR. WOOD: -- "... or o t h e r c o n f i d e n t i a l or 

p r o p r i e t a r y i n f o r m a t i o n 

JUDGE NELSON: So i t ' s not define d , t 

term c o n f i d e n t i a l . 

:̂K. WOOD: That' s c o r r e c t . 

MR. LIVINGSTON: Well, txiere's a 

suggestion i n there. Your Honor, t h a t the i n f o r m a t i o n 

i s t o be of a p r c p r i a t a r y k..nd. What's n i s s i n g i n 

t h i s mf.mo and what's missing i n t h e i r argument --

there's n o t h i n g i n here about t r a f ^ ' i c o r c o n t r a c t s or 
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p r o p r i e t a r y i n f o r m a t i o n There's no i n f o r m a t i o n i n 

here t h a t axi/hody could take commercial advantage o f . 

You make t h i s document p u b l i c . I t ' s not 

going t o r e s u l t i n a commercial disadvantage --

JUDGE NELSON: I understand. 

MR. LIVINGSTON: -- from anyone. The 

document has been produced. There are no questions 

here of p r i v i l e g e or relevance. I t ' s been produced. 

What they want t o do, and they say i t i n t h e i r l e t t e r , 

i s they t h i n k the aoci'.iient embarrasses them, and they 

want t o conceal t h a t embarrassment. T h a f ' j not a 

ground f o r h o l d i n g i t c o n f i d e n t i a l . 

JTJDGE NELSON: Let's say -- I t h i n k I 

would l i k e t o hear from Mr. S t r e e t e r on t h i s . I t ' s 

h i s mar, Matthews, t h a t ' s i n t i m a t e l y i n v o l v e d , and 

hear what these p r i \ a c y concerns are and so f o r t h . 

You may also want t o double check w i t h Mr. Emmett, h i s 

views about t h i s . Does he care i f t h i s i s released.' 

MR. WOOD; I w i l l check w i t h him. Your 

Honor. 

JUDGE NELSON: And what c o n f i d e n t i a l i t y 

c o n s i d e r a t i o n s does he have here w i t h regard co t h i s 
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document? So l e t ' s put t h i s o f f u n t i l tomorrow and 

see i f we can't reach Mr. Str e e r e r . 

MR. MULLINS: That's f i n e . Your Honor. 

JUDGE NELSON: What i f we took a break f o r 

a moment and c a l l e d h i s o f f i c e now t o be sure he's 

a v a i l a b l e tomorrow? Would you be able -o do t h a t ? 

MR. MULLINS: That's f i n e , i f somebody has 

hi s phone number. I ' l l c a l l my o f f i c e . 

JUDGE NELSON: Let's j u s t take a recess 

r i g h t here i n place. 

(WHEREUPON, the proceeding recessed 

b r i e f l y at 10:03 a.m. and resumed at 10:14 a.m.) 

JUDGE NELSON: On the record. Mr. McBride 

was i n my o f f i c e , w i t h o u t o b j e c t i o n of the p a r t i e s , t o 

get a copy, my copy of h i s f i l i n g so t h a t he can be 

prepared. Now what happened w i t h regard t o Mr. 

S t r e e t e r . 

MR. MULLINS: Mr. S t r e e t e r i s out of town 

today. I d i d speak w i t h h i s s e c r e t a r y . His s e c r e t a r y 

explained t h a t Mr. S t r e e t e r would be back t h i s 

evening, and h i s calendar was a v a i l a b l e f o r tomorrow 

morning,a nd the se c r e t a r y assured me t h a t Mr. 
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S t r e e t e r could ma i t at nine o'clock tomorrow 

morning. 

JUDGE NELSON: Well, l e t ' s proceed on t h a t 

assumption. So he has n o t i c e now through the 

sec r e t a r y . Did you t e l l her what the issue i s and so 

f o r t h ? 

MR. MULLINS: Yes, I d i d , and I explained 

i t a l l and asked Mr. S t r e e t e r t o c a l l me, aiid I w i l l 

e x p l a i n t o Mr. S t r e e t e r . I expect a c a l l from him 

somotime l a t e t h i s afternoon. 

JUDGE NELSON: Very w e l l . So l e t ' s 

postpone t h i s matter of t h i s c o n f i d e n t i a l -- a l l e g e d 

c o n f i d e n t i a l memora.idum u n t i l tomorrow. So t h a t , i n 

e f f e c t , puts a l l the KCS matters o f f u n t i l tomorrow. 

MR. MULLINS: Thank you. Your Honor. 

JTTDGE NELSON: So what's next? 

MR. LIVINGSTON: Two remaining items: One 

i s Proctor & Gamble, and Mr. Norton w i l l address t h a t . 

This i s ou the f i r s t page of our l e t t e r . 

JUDGE NELSON: This i s t h i s matter, 

whether they have the s t a t u s of a p a r t y or not? 

MR. NORTON: Well, t h a t may be g i v i n g 
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t h e i r p o s i t i o n more cr e d i t than i t deserves. Proctor 

& Gamble was one of, I think, about 10 large companies 

that were rerved with that same discovery request. 

They had f i l e d v e r i f i e d statements opposing or s.eking 

d i v e s t i t u r e , various positions taken with resp-^ct to 

the merger. 

They are the only one who has i n no way 

responded. Everyone else n:?s eicher answered or been 

i n touch with us about working out answers. Asarco, 

we resolved yesterday t h e i r p o s i t i o n . Proctor & 

Gamble has made no communication, f i l e d nothing. We 

have called a couple of times t h i s week, l e f t 

messages. No one has called back. So that's where we 

stand. They have not responded. 

JUDGE NELSON: What have they done i n t he 

case? 

MR. NORTON: They f i l e d a v e r i f i e d 

statement saying that they were a big company; they 

have $33 b i l l i o n i n sales, that they make a l o t of 

r a i l shipments. They're going to be affected i n 

several d i f f e r e n t parts of the country. They have 

concerns about the Mexican business, and they are 
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f a v o r i n g d i v e s t i t u r e of p a r t of the SP l i n e s i f the 

merger i s approved, and they oppose the merger. 

So i t i s not s u b s t a n t i a l i n volume, but i t 

i s a s i g n i f i c a n t shipper, and i t i s t a k i n g p o s i t i o n s 

t h a t are ve.ry s u b s t a n t i a l . 

JUDGE NELSON: Was t h i s one of the A p r i l 

29 -- March 29 f i i i n g ? 

MR. NORTON: Yes, i t was, although I t h i n k 

i t may have been a l i t t l e e a r l i e r , but i t was f i l i n g s 

i n connection w i t h t h a t deadline. 

JUDGE NELSON: Now what i s t h i s matter of 

some i n t e r e s t e d p a r t y or a party? 

MR. NORTON: Well, t h a t was --

JUDGE NELSON: Where does t h a t come from? 

MR. NORTON: That was an a.rgument . They 

d i d n ' t make t h a t argument. Another p a r t y , P h i l l i p s 

Petroleum, d i d , and we addressed i t , t h i n k i n g t h a t 

might be the p o s i t i o n t h a t the oth e r s are going t o 

take as w e l l . 

JUDGE NELSON: Where does i t come from? 

MR. NORTON: The Commission's docket i s 

maintained w i t h two groups of people. One i s p a r t i e s 
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of record, and the other i s c a l l e d i n t e r e s t e d p a r t i e s . 

The p a r t i e s of record get -- They a u t o m a t i c a l l y get 

copies of various t h i n g s t h a t are issued by the 

Commission. 

JUDGE NELSON: Those are a l l the people I 

know i n t h i s case, and others. 

MR. NORTON: Right. The i n t e r e s t e d p a r t y 

i s a d i f f e r e n t s t a t u s of p a r t y , and they don't get 

eve r y t h i n g a u t o m a t i c a l l y . They may get Commission 

orders, but they're not -- and they don't have t o be 

served. So i t ' s --

JUDGE NELSON: Who puts you i n one or the 

other category? 

MR. NORTON; You put y o u r s e l f t h e r e . 

JUDGE NELSON: Ah. And do you know what 

category Procter & Gamble i s in? 

MR. NORTON: My understanding i s t h a t they 

may or may not have i n i t i a l l y c a t e g o r i z e d themselves, 

but then they came i n and they became a p a r t y by 

f i l i n g -- Whatever t h e i r s t a t u s was befo r e , they 

became a p a r t y by f i l i n g t h e i r v e r i f i e d statement 

opposing the merger. 
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So i n one sense, the p r i o r c a t e g o r i e s may 

have been academic. 

JUDGE NELSON: Let'i5 give them the b e n e f i t 

of the doubt and say they wanted t o be t r e a t e d as --

What's t h i s l e sser category, the i n t e r e s t e d p a r t y ? So 

t h e i r papers were i n t h a t box. What does t h a t have t o 

do w i t h discovery? 

MR. NORTON: Well, i t shouldn't have 

anything t o do w i t h discovery, because they're a p a r t y 

i n e i t h e r category, and c e r t a i n l y --

JUDGE NELSON: Is there some n o t i o n t h a t 

an i n t e r e s t e d p a r t y i s immune from discovery? 

MR. NORTON: I t h i n k t h a t may be the view 

t h a t P h i l l i p s was going t o suggest, i f they had 

fol l o w e d through on the argument. 

JUDGE NELSON: I s there Commission 

precedent or r e g u l a t i o n t h a t says tha t ? 

MR. NORTON: We're not aware of any. The 

ope r a t i v e word i s p a r t y . 

JUDGE NELSON: Does Proctor & Gamble know 

t h a t you're b r i n g i n g t h i s issue up today? 

MR. NORTON: They were n o t i f i e d . Messages 
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were l e f t w i t h them at l e a s t twice t h i s week. 

JUDGE NELSON: How do you know who t o 

leave them with? 

MR. NORTON: We l e f t them w i t h a person --

Our communication was w i t h the person who f i l e d the 

v e r i f i e d statements. 

JUDGE NELSON: Well, t h a t may be j u s t some 

employee. 

MR. NORTON: Well, i t ' s someone, 

presumably, au t h o r i z e d t o speak on behalf of Proctor 

& Gamble. 

JUDGE NELSON: Have you d e a l t w i t h counsel 

f o r Proctor & Gamble? 

MR. NORTON: No counsel i s i d e n t i f i e d . 

JUDGE NELSON: Well, you can always c a l l 

up the company and ask f o r the General Counsel's 

o f f i c e . 

MR. NORTON: Well, i suppose we cou-M, but 

our communication was w i t h the one contact we knew was 

i d e n t i f i e d w i t h t h i s proceeding. 

JUDGE NELSON: Seems t c me t h a t a lawyer 

c o u l d s t r a i g h t e n t h i s out. 
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MR. NORTON: Well, t h a t ' s what happened 

w i t h o ther companies where there's been a problem. We 

c a l l , and lawyers get invo l v e d , and i t gets resolved. 

JUDGE NELSON: That's what should happen 

here. What do you want me t o do? 

MR. NORTON: Well, I t h i n k a l l we can 

r e a l l y expect i s an order d i r e c t i n g t h a t they respond. 

The deadline f o r o b j e c t i n g i s past. I n our view, the 

time f o r response has passed, but i n any event, they 

should respond, say, by next Wednesday. Any l a t e r 

than t h a t , and I'm not sure t h a t we can make use, as 

a p r a c t i c a l matter, of what they've got. 

JUDGE NELSON: Anyone else have any 

thoughts as t o Proctor & Gamble? ;ire they a member of 

the NIT League? 

MR. WOOD: I don't have the membership 

l i s t here. I b e l i e v e , s u b j e c t t o check, t h a t they 

are. I am not acquainted w i t h the p a r t i c u l a r s of 

t h e i r f i l i n g . I know t h a t our o f f i c e was i n v o l v e d i n 

some discussions of a s i m i l a r issue w i t h respect t o 

the P h i l l i p s Petroleum. 

JUDGE NELSON: Under ICC p r a c t i c e , i f a 
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company i s an i n t e r e s t e d p a r t y but not a -- what's the 

other? p a r t y of record, t h a t means t h a t they don't 

get copies of everything? 

MR. NORTON: Right. 

MR. McBRIDE: Yes. The Commission -- or 

the Board r u l e d i n t h i s case t h a t i t d i d n ' t have a 

budget t o serve the e n t i r e s e r v i c e l i s t . So i t wasn't 

going t o serve anybody but the p a r t i e s of record w i t h 

i t s orders 

JUDGE NELSON: So che o n l y d i f f e r e n c e i s 

t h a t they don't get copies of everything? 

MR. McBRIDE: Well, I don't know t h a t the 

Board would say t h a t ' s the o n l y d i f f e r e n c e . That's 

a l l the Board addressed i n t h a t order. 

JUDGE NELSON: Let's say i t s now time t o 

decide the case, and I'm the Board. Can I look a t the 

statement of the i n t e r e s t e d p a r t i e s ? I s i t p a r t of 

the record f o r dacisicn? 

MR. McBRIDE: Yes, because i f members of 

Congress, f o r example, w r i t e a l e t t e r or Joe Blow 

w r i t e s a l e t t e r , i t goes on the p u b l i c docket, and 

they can take t h a t i n t o account, because everyone i s 
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on n o t i c e of what's on the p u b l i c record, 

c o n s t r u c t i v e l y or otherwise. 

JUDGE NELSON: So those l e t t e r s are a l l 

t r e a t e d as i n t e r e s t e d p a r t i e s then? 

MR. NORTON: Well, no. They're t r e a t e d , 

r e a l l y , as p a r t i e s of record i n the sense t h a t they 

are considered -- They've made a submission t h a t i s 

considered by the Board. 

MR. McBRIDE: Just as, f o r example, t h a t 

l e t t e r from the Governor of Louisiana you were l o o k i n g 

at e a r l i would be on the p u b l i c r e c o r d i n t h i s 

proceeding. 

JUDGE NELSON: He' d be an i n t e r e s t e d p a r t y 

but not a p a r t y of record? 

MR. NORTON: Right, but when they take a 

f u r t h e r step of f i l i n g a v e r i f i e d statement w i t h 

comments, i t ' s a more s u b s t a n t i a l step. That i s 

i n d i s t i n g u i s h a b l e from what a l l these o t h e r p a r t i e s 

have done. 

JUDGE NELSON: Suppose I entered t h i s 

order, and at the same time requested t h a t you be i n 

touch w i t h the O f f i c e of General Counsel at t h i s 
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c o r p o r a t i o n . They must have hc-dquarters wherever 

they are and there's probably house counsel t h a t 

would S t a n leading us down the t r a i l t o get a lawyer 

t o be assigned t o '.his matter. 

MR. NORTON: That would be fina. Your 

Honor. 

JUDGE NELSON. Then w e ' l l see whc^e we 

stand. So we r e a l l y naed t o - I f you can deal w i t h 

t h i s on Wednesday, why do ve have t o l u s h i n tomorrow 

w i t h the.se KCS things? 

MR. NORTON- Your Honor, Wednesday i s the 

l a t e s t t h a t v̂ e could p o s s i b l y get the r e s u l t s and deal 

w i t h i t . W.-̂  have t o give them some time t o respond 

I would be happy t c have i t a l o t sooner, t -.t --

JUDGE NELSON: Well , i f they nave problems 

w i t h t h i s -- I f counsel .shows up and there's then 

oppot-^cion, when are we goiny t o s t r a i g h t e n i t out? 

We've got Monday or Tuesday t c do t h a t . We'll have t o 

j u s t deal w i t h i t i f i t happens. 

MR. NORTON: Exactly. 

JUDGE NELSON: A l l r i g h t . I'm going t o 

order the Proctor & Gamble Company t o respond t o your 
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discovery by -- What's the deadline you want? 

MR. NORTON: I wculd say Noon Wednesday. 

JUDGE NELSON: By Noon on Wednesday. If. 

t'.e- have problems lAith i t , you're going t o contact 

counsel or attempt t o f i n d counsel, c-nd any problem 

has t o b<= threshed out, I would say, Wednesday 

afternoon at the i d t r s t , given my own schedule here. 

MR. NORTON: Thenk you. Your Honor. 

JUDGE NELSON- Off ihe record f o r a 

momen*-. 

(WHEREUPON, the pro reeding was o f f the 

record b r i e f l y at 10:?o a.m.) 

MR. WOOD Your Honor, w i t h your leave, I 

don't b e l i e v e there are any other issues i n v o l v i n g me. 

I'd l.-ike your leave t o be excused. 

JUDGE NELSON: That's f i n e , and I hope we 

can see you tomorrow when we get t o t h i s matter of the 

c o n f i d e n t i a l i t y of the memorandum, because your c l i e n t 

i s the r e c i p i e n t . 

MR. WOOD: Thank you, Your Honor. I ' l l be 

here tomorrow. 

JUDGE NELSON. The addressee i s your 
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c l i e n t . 

MR. WOOD: VJell, the recipient, obviously, 

is governed by the intentions of the sender of the 

communication, but I ' l l consult with the re c i p i e n t . 

JUDGE NELSON: Well, my experience i n the 

Pentagon and other places with alleged c o n f i d e n t i a l i t y 

i s that sometimes the p a i t i e s , when confronted with 

i t , w i l l say I don't care. I did intend t h i s uO be i n 

confidence, but now that I see i t and people want i t , 

i i n e , they can have i t . \o\. might get that answer. 

That resolves "he problem. 

Sometimes we could simply redact the name 

of the person and release things other-vi3e,. because i t 

may not be imporcant. For example. Commissioner --

what's his name? 

MR. WOOD: Matthews, 

JUDGE NELSON: Matthciws -- Whc cares which 

Commissioner i t i s , as iong as the substance of i t 

gets released. We can do things l i k e t hat, but we 

.- r - i l l y need to know how people f e e l about these 

alleged confidences i n order to make a r u l i n g . 

MR. WOOD: Well, i f I may o f f e r one 
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JUDGE NELSON: I f t h i s were an FOI case --

MR. WOOD: I understand. 

JUDGE NELSON: Treat i t as a f o u r t h 

exemption c l i e n t f o r t h i s document, which now i s a 

government record, by the way, received by me. 

MR. WOOD: My discussions w i t h Mr. Norton 

and - -

JUDGE NE.LSON: We'd have t o come r e a l l y t o 

g r i p s w i t h t h i s , and might w e l l have t o cut i t loose. 

MR. WOOD: I understand. Your Honor, and 

I j u s t wanted t o o f f e r one ooservation. Perhaps Mr. 

Li v i n g s t o n and Ar. Norton can consider t h i s as w e l l . 

I f a i l t o see, and I haven't heara, how 

the c l a s s i f i c a t i o n of t h i s document i n h i b i t s them from 

p r e p a r i n g and s u b m i t t i n g t h e i r case t o the Board. 

JUDGE NELSON: That's another «'hcle s t o r y , 

and I w i l l c a l l on them f o r t h a t , but I s t a r t f i r s ^ of 

a l l , w i t h the cl a i m of c o n f i d e n t i a l i t y . I s t a r t w i t h 

the presumption or openness. Then we have t o go down 

from t h e r e . So l e t ' s f i n d out what we can. We'll se-j 

you tomorrow then. 
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MR. WOOD. A l l r i g h t . Thank you. Your 

Honor. 

JUDGE NELSOM: A l l r i g h t . What's 

remaining? 

MR. LIVINGiJTON: There's o n l y one issue 

remaining, and f o r the b e n e f i t of other counsel who 

may or may not want t o stay, and i t i n v o l v e s the 

Western Shippers C o a l i t i o n , Mr. McBride's c l i e n t , and 

i t i n v o l v e s s t r i c t l y a --

JUDGE NELSON- This $12,000 payment. 

MR. LIVINGSTON: Right. I ' d l i k e t o 

address t h a t . 

JUDGE NELSON: Go r i g h t ahead. 

MR. LIVINGSTON; The witness i n qu e s t i o n 

i s an out.'iide consultant named V a n e n i t i who worked f o r 

Resources-something-International, a c o n s u l t i n g f i r m . 

I n h i s expert v e r i f i e d statement he -- which ha:? t o do 

w i t h c o a l , he r e f e r s t o some p r i o r s t u d i e s t h a t he 

d i d , which also deal w i t h coal issues. 

These are s t u d i e s ha d i d f o r p r i v a t e 

c l i e n t s , and they're not -- can't check th-m out of 

the l i b r a r y or p u l l them up on NEXUS. Because they 
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are c l o s e l y r e l a t e d t o the sub j e c t matter of h i s 

v e r i f i e d statement, l i k e any good lawyers, we wanted 

to look at them t o see i f they are c o n s i s t e n t w i t h h i s 

testimony or whether he's saying t h i n g s i n h i s p r i v a t e 

studies t h a t are i n c o n s i s t e n t w i t h h i s testimony or 

which have d i f f e r e n t emphases or have a d i f f e r e n t set 

of daca or wheCher he approaches matters d i f f e r e n t l y . 

I t ' s a standard approach i n examining any 

expert witne.ss's cesCimony Co look at h i s p r i o r 

w r i t i n g s i n the same f i e l d . 

JUDGE NELSCN: Yes, l i k e p r i o r a r t i c l e s ? 

MR. LIVINGSTON: P r i o r a r t i c l e s , p r i o r 

testimony. 

JUDGE NELSON: Yes, 

MR. LIVINGSTON: So we want t c inspect 

them. 

JUDGE NELSON: I thought the other side 

would say i t ' s , not l i k e t h a t , because t h i s i s p r i o r 

secret s t u f f . The t e s t i m o n / and t e a r t i c l e s are 

p u b l i c , I suppose. I s t h a t the statement? 

MR. LIVINGSTON: Whether he has w r i t t e n 

m a t e r i a l s t h a t are secret or p u b l i c , he has v , r i t t e n 
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p r i o r m a t e r i a l s i n the area, and t h a t i s a r e r t i l e of 

the search f o r impeachment m a t e r i a l , and we want t o 

inspect these documents. 

We don't we.nt t o make commercial advantage 

of them, and they are covered by the p r o t e c t i v e orvier 

t o preclude t h a t . Wc a c t u a l l y now have the m a t e r i a l s , 

and the $12,000, i n e f f e c t , i s i n escrow pending the 

r e s o l u t i o n of the dispute about the money. 

We w i l l j t u r n the r e p o r t s i n two or three 

weeks. Three weeks, I t h i n k , would probably be a good 

estimate of when we can r e t u r n them. We won't keep 

them. We won't take commercial advantage of them, but 

we do want t o inspect and see how they r e l a t e t o h i s 

testimony and whether they provide impeachment 

m a t e r i a l . 

JUDGE NELSON: Are thfe> w r i t t e n ? 

MR. LIVINGSTON: Yes. They're documents, 

JUDGE NELSON: They're not i n computers? 

MR. LIVINGSTON: I t ' s a l l hard copy. 

JUDGE NELSON: H i r d copy. 

MR. LIVINGSTON: Hard copy. I'm sure 

t h a t ' s r i g h t . 
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MR. MULLINS: That's correct. 

MR. LIVINGSTON: He says, now, we l l , f i r s t 

you've got to pay me my going price, which i s f o r 

three reports $12,500. This is from a man who, of 

course, has already been {.a d for his work i n the case 

by --

MR. MULLINS: I object to that. You don't 

know tnat. 

MR. LIVINGSTON: -- by WSC as a retained 

expert, presumably was paid when he did these reports 

i n i t i a l l y for the companies that he did them f o r , and 

nov/ f or l l lowing us to see the materials f o r 

impeachment purposes, he says I want -- theie:'s t h i s 

t o l l you have to -ay, $12,500. 

This i s . Your Honor, I think, an 

unprecedented demand, and not one that has any support 

not only i n ICC precedent but i n any precedent, and i t 

would -- I t ' s akin, I think, to e x t o r t i o n on the part 

of t h i s witness. 

JUDGE NELSON: My f i r s t reaction to t h i s 

when I read t h i s s t u f f t h i s morning was that that's a 

small amount i n the great scheme of things. Why are 
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you f i g h t i n g about i t ? I s i t the p r i n c i p l e t h a t ' s 

i n v o l v e d here? 

MR. LIVINGSTON: There i s a p r i n c i p l e . I 

doubt s e r i o u s l y t h a t i t ' s a small amount t o Mr. 

V a n e n i t i . 

JUDGE NELSON: Well, i t ' s not small t o me. 

MR. LIVINGSTON: He w i l l be g r e a t l y 

enriched i f a p r i c e --

JUDGE NELSON: To a company t h a t seeks a 

m u l t i - m i l l i o n d o l l a r savings through t h i s t r a n s a c t i o n , 

$12,000 i s not a l o t of money. 

MR. LIVINGSTON: $12,000 i s not a l o t of 

money compared t o the e f f i c i e n c i e s and b e i e f i t s t h a t 

t h i s t r a n s a c t i o n w i l l b r i n g t o the American p u b l i c . 

That's t r u e , but nonetheless, i t ' s a l o t of money i n 

a di s c o v e r y d i s p u t e . I f every time we have t o , simply 

f o r purposes of i n s p e c t i n g documents t o see i f they 

c o n t a i n impeachment m a t e r i a l , we have t o pay some 

Beltway Bandit's p r i c e of $12,500 f o r three r e p o r t s 

f o r which he's already been pai d -- We d i d n ' t 

commission him t o do these. 

I f we had h i r e d him t o do these r e p o r t s , 
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sure, we'd have t o pay him, but we want t o see whether 

he's been w r i t i n g t h i n g s p r i v a t e l y t h a t d i f f e r or shed 

l i g h t on h i s p u b l i c v e r i f i e d statements. 

JUDGE NELSON: .May I see h i s submission 

i t s e l f wherein these r e p o r t s are mentioned? 

MR. MULLINS: That's where I got i t , your 

o f f i c e . 

JUDGE NELSON: Ah. He's not a Beltway 

Bandit. Ke operates out of Bouider, Colorado. 

MR. MULLINS: I r e s i s t e d o b j e c t i n g t o 

t h a t , t oo. 

JUDGE NELSON: This i s h i s v e r i f i e d 

statement. What i s the substance of h i s p o s i t i o n 

here, Mr. McBride? 

MR. McBRIDE The substance of h i s 

p o s i t i o n , as I've been t e l l i n g Your Honor f o r a couple 

of months i n these v a r i o u s arguments t h a t we've had, 

i s t h a t the coal out of Colorado and ^tah competes 

w i t h the coal out of Wyoming and Montana. 

JUDG^l NELSON: Oh, I'm shocked t c hear 

t h a t . So now you've got Mr. Vanen..':i t o say i t . 

MR. McBRIDE: E x a c t l y . He even put i n a 
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map. As long as I'm on my f e e t , y o u ' l l see on 

counsel's t a b l e there t h a t I gave them not one but two 

ex t r a copies, since they demanded e x t r a copies --

JUDGE NELSON: He i s your witness on the 

comp e t i t i o n of the coal? 

MR. McBRIDE: Okay. So he's an important 

one. 

MR. McBRIDE: He i s an important one. 

JUDGE NELSON: Now l e t ' s see what he says 

here. Now I'm lo o k i n g at WSC-3, page 2. 

MR. McBRIDE: And he says they wrote these 

r e p o r t s , and they are a l l i n the same subject matter 

area. 

JUDGE NELSON: I t ' s t h a t l a s t sentence, 

" I n a d d i t i o n , I am the primary author..." --

MR. McBRIDE: Yes. 

JUDGE NELSON: -- "...of Western 

Bituminous Coal, Analysis of Coal, and Coal 

T r a n s p o r t a t i o n Markets, a c l i e n t study which was 

subsequently released t o the p u b l i c . 

MR. McBRIDE: That i s E x h i b i t --

JUDGE NELSON: Yes. 
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MR. McBRIDE: That one we've given them 

f o r nothing. 

JUDGE NELSON: Well, what's the one t h a t ' s 

at issue here? 

MR. McBRIDE: There are t h r e e at issue. 

I f I could approach. 

JUDGE NELSON: Show me i n h i s testimony, 

i f you would, where he r e f e r s t o i t . 

MR. McBRIDE: Oh, s o r r y . 

JUDGE NELSON: That's what I'm not 

g e t t i n g . 

MR. McBRIDE: I t ' s the three before t h a t . 

JUDGE NELSON: Oh. He says, " I am the 

senio r author o f . . . " 

MR. McBRIDE: I apologize. I t ' s a long 

sentence. I d i d n ' t have i t i n f r o n t or me. 

JUDGE NELSON: You had a y e l l o w tab, and 

I thought i t was t h i s sentence. The sentence says, " I 

am the senior author of two of RDI's recent syndicated 

•studies." Who i s RDI? 

MR. McBRIDE: That's a f i r m , Resource Data 

I n t e r n a t i o n a l , I nc. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLANO AVE.. N.W. 
(202) 234-4433 WASHINGTON, D C. 20005-3701 (202) 234-4433 


