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of: ^̂ °̂ '̂"°'ĵ ^̂ *̂̂ f̂̂ Q'̂ °̂̂ '̂ ^̂ ^ 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLAND AVENUE. N W. 

(202) 234.4433 WASHINQTON. O.C. 20006 (202) 234-4433 



.ji^ijmm^^ut 

1 

2 

3 

4 

5 

6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

981 

P-R-O-C-E-E-D-I-N-G-S 

'10:03 a.m.) 

JUDGE NELSON: Please be seated. Are we 

ready? Let's get the usual record of who i s here. 

Mr. Roach? 

MR. ROACH: Thank you. Your Honor. Arvid 

Roach, Micfiael Rosenthal and Paul Cunningham f o r the 

App." icants. 

JUDGE NELSON: Mr. Loftus? 

MR. LOFTUS: Good morning. Your Honor. 

Michael Loftus on behalf of the Western Coal T r a f f i c 

League. 

JUDGE NELSON: Mr. Edelmf.n? 

MR. EDELMAN: Rich Ed»lnan f o r the RLEA 

and UPU. 

MR. MASER: Good morning. Your Honor, John 

Maser f o r Kennecott Utah Copper Corporation, Kennecott 

Energy Company and U.S. --

JUDGE NELSON: What are you involved i n 

here? I didn't see t h i s name of t h i s c l i e n t i n any of 

the appeals t h i s morning. 

MR. MASER: We're not -- we don't have a 

dispute '"his morning, Your Honor. We're here 

observing. 

JUDGE NELSON: Oh, a l l right. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE, N.W. 

(202) 234-4433 WASHINQTON. 0 C. 20006 (202) 234-4433 
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1 MR. WOOD: Your Honor, Frederick Wood on 

2 behalf of the National I n d u s t r i a l Transportation 

3 League and Dow Chemical Company. 

4 MR. ONGMAN: Good morning. Your Honor, 

5 John Ongman for the Geneva Steel Company and the --

6 Power Company. 

7 Mr. Roach has informed me j u s t a few 

8 moments ago that he expects to comply with our request 

9 by the end of business today, so I think we w i l l also 

10 not have something before you. 

11 MR. LUBEL: Good morning. Your Honor. 

12 Alan Lubel with Troutman Sanders representing the 

13 Kansas City Southern Railroad Company. 

14 JUDGE NELSON: That's c e r t a i n l y on the 

15 agenda today. 

16 MR. LUBEL: Yes s i r . Some of the -- a 

17 couple of the things have been resolved. 

18 JUDGE NELSON: That's good. Mr. B i l l i e l ? 

19 MR. BILLIEL: Good morning. Your Honor. 

20 Mike B i l l i e l , Department of Justice. 

21 JUDGE NELSON: I hope you're going to be 

22 able t o work out t h i s business wit h Southern P a c i f i c 

23 so that we don't have to take up a l o t of time w i t h i t 

24 i n terms of Mr. Cunningham's request about the 

25 documents. 
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MR. BILLIEL: I don't think i t ' s a dispute 

between us 

JUDGE NELSON: He' s concerned about other 

p a r t i e s . So I would hope that we could not waste a 

l o t of time with that one. Anybody else? 

MS. JONES: Erika Jones --

JUDGE NELSON: Ms. Jones, yes. 

MS. JONES: -- for Burlington Northern 

Railroad Company and Atchison, Topeka & Santa Fe 

Railway Company. And Adrian Steel of our f i r m i s with 

us also. 

JUDGE NELSON: A l l r i g h t , o f f the record 

f o r a moment, please. 

(Whereupon, the proceedings went o f f the 

record at 10:04 a.m. and resumed at 10:08 a.m.) 

JUDGE NELSON: We have old business and 

new business. And the way I see the agenda, the o l d 

business i s Mr. Edelman's dispute reg^-rding the 

Anschutz materials, and then Mr. Lo;'-us's dispute 

regarding the alleged settlement p r i v i l e g e . 

Then we have i n the category of new 

business Mr. Cunningham's l e t t e r regarding the 

housekeeping problems of c o n f i d e n t i a l i t y f o r c e r t a i n 

materials that the Department of Justice wants. 

We have Mr. Lubel with a series of 
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disputes, some of which he says have now b..-.. 

resolved. And then we have t h i s jubpoena request f o r 

Grinstein, which came i n either yesterday or today. 

And that's i t as f a r as I know, i got --

I've got i t here correctly? 

MR. ROACH: I believe so. 

JUDGE NELSON: How do you want to begin 

then between -- between Mr. Loftus and Mr. Edelman? 

Is there an agreement or a desire or --

MR. LCFTUS: Mr. Edelman w i l l be f i r s t , 

Your Honor. 

JUDGE NELSON: Mr. Edelman? 

MR. EDELMAN: Fine . 

JUDGE NELSON: Fine? 

MR. EDELMAN: Yes. 

JUDGE NELSON: This i s the dispute about 

Anschutz. 

MR. EDELMAN: Yes. Our interrogatory 

number i s 33 and number 34. And I have some materials 

that I'm going to re f e r t o . I have one copy f o r the 

Applicants and one f o r Your Honor. 

JUDGE NELSON: Thirty-three i s w i t h regard 

to any money invested by Mr. Anschutz or his 

corporation i n the Southem P a c i f i c at the time the 

Southern P a c i f i c acquired Rio Grande Industries. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE. N.W. 
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1 MR. tDELMAN: No, that's --

2 JUDGE NELSON: That's not 33? 

3 MR. EDELMAN: At the time they required 

4 Southern Pacific through Rio Grande Industries i n 

5 essence. 

6 JUDGE NELSON: Well, y o u ' l l have to t e l l 

7 me that story. And then number 34 seeks money or 

3 c a p i t a l contributions by Mr. Anschutz or his 

9 corporation i n Southern Pacific or any SP subsidiary 

10 since 1988? 

11 What's t h i s a l l about? Who i s Mr. 

12 Anschutz? 

13 MR. EDELMAN: Sure. 

14 JUDGE NELSON: Why do we want t h i s s t u f f ? 

15 MR. EDELMAN: Okay, Mr. Anschutz i s the --

16 i s e f f e c t i v e l y the party i n contr o l of the SP 

17 e n t i t i e s . I guess to s t a r t with, his -- he and the 

18 Anschutz Corp., which i s a -- without being -- with 

19 apologies to my incorrect character' zation of 

20 corporate e n t i t i e s , which I'm sure somebody w i l l 

21 correct. 

22 But as I understand i t , he and his 

23 corporation c o n t r o l RGI Industries, which was a 

24 holding corporation that owned -- c o n t r o l l e d the 

25 Denver Rio Grande Western Railroad i n 1987 or they 

NEAL R. GROSS 
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acquired control of Southern Pacific through RGI 

Industries. 

And our question concerns 33. How much 

money did Mr. Anschutz put i n to --

JUDGE NELSON: Let me make notes. Ever 

since 1958 and '59 i n Cambridge, Massachusetts, I 

learned that I have to diagram these things. 

Otherwise, I don't understand them. 

MR. EDELMAN: Go ahead. 

JUDGE NELSON: So we s t a r t with Anschutz 

MR. EDEIJMAN: Okay, Anschutz --

JUDGE NELSON: -- and then we have his 

corporation. 

MR. EDELMAN: Yes. 

JUDGE NELSON: And i s that a wholly owned 

MR. EDELMAN: I believe that --

JUDGE NELSON: -- or a family or --

MR. EDELMAN: -- the Anschutz Corporation 

i s wholly owned by him or his family and t h e i r r e l a t e d 

i n t e r e s t s . Again, I ' l l --

JUDGE NELSON: By whose family? 

MR. EDELMAN: Mr. Anschutz. 

JUDGE NELSON: Mr. Anschutz's -- i t ' s a 

(202)234-4433 
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family corporation? 

MR. EDELMAN: I believe that's correct. 

I ' l l more than --be more than glad to be corrected on 

that by --

JUDGE NELSON: Is the stock i n the 

Anschutz Corporation traded anywhere? 

MR. EDELMAN: I don't believe i t i s . 

JUDGE NELSON: Listed anywhere? 

MR. EDELMAN: I don't believe i t i s . 

10 JUDGE NELSON: So there's a family 

11 corporation called the Anschutz Corporation? 

12 MR. EDELMAN: Correct. 

13 JUDGE NELSON: I t then acquired RGI? 

14 MR. EDELMAN: I t had control of RGI. I 

15 don't know when he acquired --

16 JUDGE NELSON: RGI i s another corporation? 

17 MR, EDE.>IAN: I t ' s a holding corporation. 

18 JUDGE NELSON: A l l of which stock i s held 

19 by the Anschutz Corporation? 

20 MR. EDELMAN: I don't think so. I think 

21 they own 31 percent. 

22 JUDGE NELSON: Thirty-one percent? 

23 MR. EDELMAN: I'm not exactly -- I don't 

24 really know the percentages. 

25 JUDGE NELSON: Where i s the other 69? 

NEAL R. GROSS 
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went public at one point. Morgan Stanley, I think, 

has 11 percent. I'm sorry. Your Honor, I don't r e a l l y 

know the precise --

JUDGE NELSON: Apart from the percentages, 

i s i t your contention that the Anschutz Corporation 

controls RGI --

MR. EDELMAN: Yes. 

JUDGE NELSON: -- by v i r t u e of i t s 

holdings' 

dispersed -• 

has - • 

MR. EDELMAN: Yes. 

JUDGE NELSON: The other holdings are so 

MR. FDELMAN: Yes. 

JUDGE NELSON: -- that whatever Anschutz 

MR. EDELMAN: Absolutely. 

JUDGE NELSON: -- Anschutz Corporatior. has 

MR. EDELMAN: Absolutely. 

JUDGE NELSON: -- controls RGI. 

MR. EDELMAN: There's no dispute about 

t h a t . That's been fact 

JUDGE NELSON: Wall, w e ' l l have to see. 

A l l r i g h t . Now, we have the RGI Corporation. 
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MR. EDELMAN: Right. 

JUDGE NELSON: And i t acquires a railroad? 

MR. EDELMAN: I t had already owned the 

Denver Rio Grande Western. 

JUDGE NELSON: Okay. 

MR. EDELMAN: And i n 1987, I believe, or 

'88, i t , Rio Grande Industries, acquired control of 

Southern Pacific and i t s a f f i l i a t e s . 

JUDGH: NELSON: What happened to the other 

r a i l r o a d , the Denver Rio Grande? 

MR. EDELMAN: They retained control of 

that. And then u l t i m a t e l y , those were a l l merged 

together. I don't know i f they're formally merged, 

but they're a l l under common co n t r o l . 

JUDGE NELSON: So they are two separate 

railroads we think --

MR. EDELMAN: But they are --

JUDGE NELSON: -- both of which --

MR. EDELMAN: -- refe r r e d to i n these 

proceedings as Southern Pacific R a i l . 

JUDGE NELSON: And they're c o n t r o l l e d by 

the RGI Corporation? 

MR. EDELMAN: Correct. 

JUDGE NELSON: How much -- does the RGI 

Corporation own 100 percent of the stock of the 
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COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE. N.W. 

(202) 234-4433 WASHINQTON. 0 C. 20006 (202) 234-4433 



990 

Southern Pacific and DRG? 

2 MR. EDELMAN: You know, Your Honor, what 

3 I -- I can t e l l you, I -- one of the materials I gave 

4 you i s a Form lOK from Southern Pacific 

5 Transportation. 

6 JUDGE NELSON: Maybe Mr. Cunningham can 

7 help with the corporate structure here and explain 

8 what -- what's not disputed. 

9 MR. CUNNINGHAM: I think what's not 

10 disputed i s that the Anschutz Corporation owns roughly 

11 25 percent now of the Southern Pacific Railway, the 

12 holding company, which i s what I think Mr. Edelman i s 

13 concerned about. 

14 JUDGE NELSON: The Anschutz Corporation 

15 owns 25 percent of which company? 

16 MR. CUNNINGHAI-1: Of the holding structure 

17 which controls a l l of the Southern Pa c i f i c r a i l r o a d s , 

18 including the Denver Rio Grande. 

19 JUDGE NELSON: Is that RGI? 

20 MR. CUNNINGHAM: No. 

21 JUDGE NELSON: What's the name of that 

22 company? 

23 MR. ROACH: I t ' s been renamed Southern 

24 Pac i f i c R a i l . 

25 MR. CUNNINGHAM: I t ' s been named Southern 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RMOOE iSLANC AVttAX, N.W. 

(202) 234-4433 WASHINQTON. O C. 20006 (202) 234-4433 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

991 

Pacific Rail. 

MR. ROACH: Same corporation. 

•JTJDGE NELSON: So Anschutz has 25 percent 

of the stock, and a company called Southern P a c i f i c 

Rail --

MR. ROACH: Right. 

MR. EDELMAN: Here, Your Honor, i f I may, 

t h i s i s an SEC Form -- Schedule 14D-9 f i l e d here on --

I don't see --

JUDGE NELSON: Well, I'm g e t t i n g i t now 

with Mr. Cunningham. Southern Pacific Rail then i s a 

-- i s a corporation 25 percent owned by the Anschutz 

Corporation? 

MR. CUNNINGHAM: Yes. 

JUDGE NELSON: And Southern P a c i f i c R a i l 

holds the stock of the Southern Pacific and the Denver 

Rio Grande or c o n t r o l l i n g i n t e r e s t of the two 

railroads? 

MR. CUNNINGHAM: Yes, yes. 

MR. ROACH: I thi n k i t ' s 100 percent or 

v i r t u a l l y 100 percent. 

JUDGE NELSON: You can't j u s t go on the 

stock market and buy a share of the Southem Pacific? 

MR. CUNNINGHAM: No, you can only buy SPR 

stock. 
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JUDGE NELSON: Can you buy the Southern 

Pacific Rail Corporation? 

MR. CUNNINGHAM: Yes, yes. 

JUDGE NELSON: That's trading? 

MR. CUNNINGHAM: That's SPR, yes. 

MR. ROACH: About 50 percent are p u b l i c l y 

traded. There's another 25 percent block that's owned 

by Union Pacific and i s i n a voting t r u s t pending --

JUDGE NELSON: Pending approval of the 

10 merger? 

11 MR, ROACH: Correct. 

12 .7UD<3E NELSON: So the working control i s 

13 i n the hands of the trustee and the Anschutz 

14 Corporation? 

15 MR. ROACH: No, the trustee has to vote 

16 with the other shareholders. Sc he r e a l l y has no 

17 c o n t r o l . I t ' s controlled by Anschutz. 

18 JUDGE NELSON: He does what Anschutz 

19 Corporation t e l l s him to do? 

20 MR. ROACH: Right, except he has to vote 

21 f o r the merger 

22 JUDGE NELSON: A l l r i g h t . 

23 MR. CUNNINGHAM: Unless the other --

24 JUDGE NELSON: This i s a device to prevent 

25 premature accpiisition of control? 
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MR. CUNNINGHAM: Precisely. 

MR. ROACH: Yes. 

JUDGE NELSON: I t ' s undisputed then that 

Anschutz Corporation controls Southern Pacific Rail 

Corporation, which i n turn controls the railroads? 

MR. CUNNINGHAM: Yes. 

7 JUDGE NELSON: Is that correct? 

8 MR. CUIJNINGHAM: Correct. 

9 JUDGE NELSON: Is there any dispute that 

10 Mr. Anschutz controls the Anschutz Corporation? 

11 MR. CUNNINGHAM: None. 

12 JUDGE NELSON: So Mr. Anschutz, as an 

13 i n d i v i d u a l , i s i n a posi t i o n to control the two 

14 railroads? 

15 MR. CUNNINGHAM: Yes. 

16 JUDGE NELSON: A l l r i g h t . What i s i t that 

17 we need and why do we need i t ? 

18 MR. EDELMAN: A l l r i g h t . Your Honor, a 

19 key element of the SP case here i s that SP does not 

20 have c a p i t a l to invest i n the r a i l r o a d s , s u f f i c i e n t 

21 c a p i t a l , that i t has had d i f f i c u l t y i n r a i s i n g the 

22 c a p i t a l , that i t can't get c a p i t a l that i t needs now, 

23 and that i t ' s not l i k e l y tc be able to get the 

24 necessary c a p i t a l i n the future. 

25 And I've provided you w i t h a number of the 
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v e r i f i e d statements m chis proceeding, including at 

2 the top Mr. Anschutz's v e r i f i e d statement. 

3 JUDGE NELSON: He i s a witness though. 

MR. EDELMAN: He i s a witness. 

5 JUDGE NELSON: Yes. 

6 MR. EDELMAN: And he provided t h i s 

7 statenent. And you can see at page 184, I've 

8 highlighted f o r your convenience -- Your Honor and 

9 Applicants --

10 JUDGE NELSON: I have i t . 

11 MR. EDELMAN: -- relevant passages. 

12 JUDGE NELSON: So he says, among other 

13 things, that the SP needs money? 

14 MR. EDELMAN: Right. 

15 JUDGE NELSON: And that t h i s merger w i l l 

16 give i t new sources of capital? 

17 MR. EDELMAN: That UP w i l l be able to 

18 invest money, get money to invest i n the r a i l r o a d , 

19 that SP can't get on i t s own. 

20 JUDGE NELSON: Well, he's h.ippy about that 

21 because he's c o n t r o l l i n g a r a i l r o a d that needs money. 

22 He sees a way f o r money to come i n . 

23 MR. EDELMAN: Your Honor, he i s going to, 

24 by my calculations, walk away with about a b i l l i o n 

25 d o l l a r s out of t h i s deal. So he i s very happy. 
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1 JUDGE NELSON: Does he walk away? 

2 MR. EDELMAN: He has -- he w i l l get either 

3 -- either shares i n UP or, you know, cash. Plus, he 

4 w i l l be -- I think he gets to be a member of the Board 

5 or Vice Chairman of --

6 JUDGE NELSON: So he's a good, strong 

7 supporter of the merger? 

8 MR. EDELMAN: He's a very strong supporter 

9 of the merger. 

10 JUDGE NELSON: But he doesn't want to 

11 support the merger on the ground that he's going to 

12 make a m i l l i o n d o l l a r s . He wants to support the 

i;> merger as consistent with the public i n t e r e s t . 

14 MR. EDELMAN: That's what he says, Your 

15 Honor. And what he says i s that SP needs cash. Now 

16 then beyond that, we have statements from John Gray 

17 and --

18 JLTXJE NELSON: So the public i n t e r e s t 

19 coincides --

20 MR. EDELMAN: With his i n t e g r a t i n g w i t h --

21 JUDGE NELSON: -- happily w i t h Mr. 

22 Anschutz/3 

23 MR. EDELMAN: Yes. Exactly. 

24 JUDGE NELSON: -- own pocketbook. 

25 MR. EDELMAN: So he would say, Your Honor. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE. N W. 

(202) 234-4433 WASHINQTON, 0 C. 20006 (202) 234-4(33 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

996 

JUDGE NELSON: And so the merger i s -- and 

he may well be r i g h t . There's not necessarily an 

inconsistency. I f the merger brings new health and 

infusion of new ca p i t a l to a company, that's good f o r 

the transportation system, good for America, i s n ' t i t ? 

Isn't that the theory? And 

coincidentally, stockholders benefit --

MR. EDELMAN: My view of those theories i s 

not necessarily the same as those conventionally held. 

JUDGE NELSON: But we don't have t o 

adjudicate them. 

MR. EDELMAN: We don't have to adjudicate 

that. 

JUDGE NELSON: That i s put forward as a 

benefit of the m.erger? 

MR. EDELMAN: Correct. 

JUDGE NELSON: A l l r i g h t . 

MR. EDELMAN: Now so beyond Mr. Anschutz, 

we then have the statements i n more d e t a i l by Mr. Gray 

and Mr. Yarberry, which I've also provided you, a l l of 

which assert that a big problem f o r SP i s they need t o 

be able to make c a p i t a l investments t o do 

improvements, to do various things that they can't do 

because they can't get c a p i t a l . 

JUDGE NELSON: These are SP employees? 
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MR. EDELMAN: Officers --

JUDGE NELSON: Gray and Yarberry? 

MR. EDELMAN: Yes, Gray and Yarberry. 

JUDGE NELSON: Yes. 

MR. EDELMAN: Now -- and they are also 

witnesses. Ihese are t h e i r v e r i f i e d statements. 

JUDGE NELSON: A l l r i g h t . 

MR. EDELMAN: Now I would also note, 

w i t h i n the last several years, employees of SP and i t s 

a f f i l i a t e s gave substantial wage concessions to the 

railroads through the deferral of pay increases that 

were give to other class -- employees of class one 

railroads. 

And beyond the v e r i f i e d statements, I have 

prov:;'.id you with a Form lOK f i l e d by Southern Pacific 

Transportation at page 458, which refers to those 

concessions, as well as a sample of one agreement w i t h 

the Brotherhood of Maintenance and Weigh Employees 

Union, which refers to the de f e r r a l of the wage 

increases. 

So during the last several years, the 

employees have made a substantial investment in the 

company by deferral of industry standard wage 

increases. 

JUDGE NELSON: Where i s this stuff about 
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MR. EDELMAN: After the v e r i f i e d 

3 statements, you w i l l see a Form lOK. 

4 JUDGE NELSON: I have that. 

5 MR. EDELMAN: Okay. At page 458 --

6 JUDGE NELSON: Yes. 

7 MR. EDELMAN: -- there should be --

8 JUDGE NELSON: You want me to look i n the 

9 margins? 

10 MR. EDELMAN: Yes. 

11 JUDGE NELSON: Let me read that paragraph. 

12 MR. EDELMAN: Sure. 

13 JUDGE NELSON: So sometimes r a i l labor has 

14 some f l e x i b i l i t y ? 

15 MR. EDELMAN: Well, t h i s was imposed by 

16 the Congress sometimes based upon the pleas of Mr. 

17 Anschutz and his subordinates that they needed i t . 

18 JUDGE NcLSON: I was j u s t remembering 

19 other l i t i g a t i o n where Labor did not seem to have 

20 f l e x i b i l i t y . A l l r i g h t . So concessions were made --

21 MR. EDELMAN: Right. 

22 JUDGE NELSON: i n response to the 

23 s i t u a t i o n the company found i t s e l f i n . 

24 MR. EDELMAN: That's correct. 

25 JUDGE NELSON: Now Labor i s p r e t t y sawy 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLANO AVENUE. N.W. 

(202) 234-4433 WASHINQTON, O.C. 20006 (202) 234-4433 



999 

1 about such things. And I would draw from that the 

2 inference that the Brotherhoods thought thac t h i s was 

3 a legitimate claim. 

4 They're not giving up money for the fun of 

5 i t because Anschutz i s --

6 MR. EDELMAN: Your Honor, I have to --

7 JLIXJE NELSON: -- to make Anschutz a 

8 m i l l i o n d o l l a r s . 

9 i-iK. EDELMAN: -- t e l l you that the unions 

10 d i d not want to do t h i s . There was a Presidential 

11 Emergency Board that accepted Southern Pacific's 

12 recommendation that they be --

13 JUDGE NELSON: I see. 

14 MR. EDELMAN: --as part of a public law 

15 

16 JUDGE NELSON: Labor act forced t h i s then. 

17 MR. EDELMAN: That's correct. 

18 JUDGE NELSON: I see. 

19 MR. EDELMAN: That's correct. 

20 JUDGE NELSON: In any event, some t r i b u n a l 

21 must have found a good f a i t h need f o r t h i s money. 

22 MR. EDELMAN: Yes, apparently they did. 

23 JUDGE NELSON: A l l r i g h t , so be i t . 

24 MR. EDELMAN: Okay. 

2 5 JUDGE NELSON: Now? 
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MR. EDELMAN: So now, as we have t h i s 

transaction going forward here, we have Mr. Anschutz 

stands to walk away with stock or cash on the order of 

a b i l l i o n d o i l a r s by my calculations, and I'm sure 

I ' l l be corrected i f I'm o f f by some -- by very 

substa n t i a l l y , plus the seat on the Board of UP. 

By contrast, the employees w i l l end up 

with reductions i n jobs and changes i n t h e i r 

c o l l e c t i v e bargaining agreements that they have not 

10 agreed t o . 

11 We submit our i n q u i r i e s are relevant here 

12 f o r a couple of reasons: 1) we can test the v a l i d i t y 

13 of SP's statement regarding i t s capital shortfalls and 

14 i t s a b i l i t y to get c a p i t a l . One of the key elements, 

15 as Mr. Anschutz says, "We can't get c a p i t a l , " and 

16 based on his own v e r i f i e d statement. 

17 Wei'., has he contributed any c a p i t a l to 

18 this corporation? Has he been willing to put his 

19 assets off as potential collateral? 

20 So 1) we have that question about how the 

21 va l i d i t y of the statement that they can't get capital 

22 here; 2) we can allow the parties and the Service 

23 Transportation Board to inquire into the reasons for 

24 this problem. 

25 Here we have this b i l l i o n a i r e controlling 
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1 a railroad who won't invest -- apparently won't invest 

2 his own capital, and he cites that capital shortfall 

3 as a reason that the STB should approve a merger which 

4 is going to give him a billi o n dollars when he gets 

5 done. 

6 So there's a question -- and that's been 

7 asserted to be in the public interest. And I think 

8 i t ' s legitimate for the parties and the Board to 

9 inquire into the circumstances around that. Then --

10 JUDGE NELSON: So i s i t your theory that -

11 - let's assume you could have a l l of this discovery, 

12 and i t showed -- what would be our best guess, that 

13 Mr. Anschutz has a b i l l i o n dollars in assets and he's 

14 never put a penny of his personal money in the road? 

15 MR. EDELMAN: And in fact, he's taken 

16 money out. 

17 JUDGE NELSON: That would be the best 

18 case. 

19 MR. EDELMAN: That's right. 

20 JUDGE NELSON: What does that get you? 

21 MR. EDELMAN: We would ask for conditions 

22 on any approval of this merger, which i s my -- which 

23 i s my next point. 

24 The employees here gave significant 

25 concessions in wages over the last several years, as 
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I showed. They i.nvested big-time i n t h i s o u t f i t . 

And i n Mr. Anschutz hasn't, he stands to 

walk away with a l o t of money and our employees get 

job reductions and changes i n t h e i r c o l l e c t i v e 

bargaining agreements. 

We think i t ' s relevant to a condition that 

we would seek to -- that the employees get reimbursed 

out of the proceeds of t h i s s ,le, or out of Mr. 

Anschutz, or a va r i e t y of ways we could fashion some 

sort of r e l i e f here. 

Because i f he's put nothing i n t o t h i s and 

stands to walk away with a l o t , and we made 

concessions to keep his company going when he didn't, 

then I think that the unions are e n t i t l e d , the 

employees are e n t i t l e d , to something out of t h i s too. 

JUDGE NELSON: Review what the conditions 

would say again? 

MR. EDELMAN: I m.ean, I haven't formulated 

JUDGE NELSON: No, i n rough --

MR. EDELMAN: - - i t precisely. 

JUDGE NELSON: -- rough terminology. 

MR. EDELMAN: That the employees get 

reimbursed f o r t h e i r wage concessions and t h e i r 

investment i n the r a i l r o a d --
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JUDGE NELSON: After --

MR. EDELMAN: -- a f t e r the sale. Y-s. 

JUDGE NELSON: Yes. So you would seek a 

condition which would d i w y up the proceeds of the 

sale? 

MR. EDELMAN- In part to the employees, 

yes. 

JUDGE NELSON: In parC to the employees. 

And what's l e f t over would go to the -- what, the 

stockholders, I guess. 

MR. EDELMAN: Right. 

JUDGE NELSON: A l l r i g h t . And why do you 

need the discovery to press for that condition? 

MR. EDELMAN: Well, because --

JUDGE NELSON: Why can't you --

MR. EDELMAN: -- the Commission i s going 

to want to know the facts as to exactly what he put 

i n , what he put i n to s t a r t with and what he put i n 

afterwards and what he took out. 

And i f he ba s i c a l l y put nothing i n t o t h i s 

r a i l r o a d , took out of the r a i l r o a d f o r eight years, 

and then i s coming to the Commission and says -- and 

says, "Authorize t h i s transaction, or I w i l l have --

a f t e r a l l of that time, I walk away;" and p u l l s out a 

b i l l i o n d o l l a r s and a seat on the UP Board and the 
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employees made concessions, I think the Commission has 

a r i g h t to-know that. 

I think the we have a r i g h t to know that. 

JUDGE NELSON: So you' re not - - you are 

not arguing that the merger should be t\*rned down on 

the theory that the need f o r c a p i t a l i s bogus --

MR. EDELMAN: Well --

JUDGE NELSON: -- and should be m.et by Mr. 

Anschutz? 

MR. EDELMAN: No, we may also argue that 

i f i t -- i t depends on what we f i n d . Yes, I'm not 

basing my entire case on the condition. 

I also think there needs -- maybe the 

merger should be turned down because they can get 

c a p i t a l i f he was w i l l i n g to put some money i n t o i t 

himself. But I don't know what's there. 

JUDGE NELSON: Here at the place where I 

work, the rule i s , w r i t t e n by me and others and 

affirmed by the Commission on at least two occasions, 

that the issue i s not whether the benefits of the 

merger could be sustained or achieved i n other ways 

short of the merger, but whether the benefits of the 

merger themselves render the transaction consistent 

w i t h the public i n t e r e s t . 

So i f this were an el e c t r i c u t i l i t y case, 
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1 there would be an argument that Mr. Anschutz's 

2 pocketbook i s wholly irrelevant because i f there's a 

3 need f o r c a p i t a l , there's a need for c a p i t a l . And i f 

4 the merger would bring i n the pot e n t i a l f o r new 

c a p i t a l , an increased cash flow, so be i t . 

I t matters not whether the r a i l r o a d could 

have gone and found that money some other way. 

MR. EDELMAN: But Your Honor --

JUDGE NELSON: I can see that holding i n 

10 an e l e c t r i c u t i l i t y . 

11 MR. EDELMAN: But i n t h i s case, they've 

12 b a s i c a l l y said -- the linchpin to t h e i r case i s "We 

13 have no c a p i t a l . We can't invest. We're behind the 

14 other rai l r o a d s because we haven't made investments 

15 because we can't -- we don't have access to c a p i t a l . " 

16 In fact, t h e i r highly leveraged. Why? 

17 Because Mr. Anschut;: bought and leveraged buy-out. 

18 JUDGE NELSON: Do you know what Mr. 

19 Cunningham i s going to say as to why they don't want 

20 to make some discovery or --

21 MR. EDELMAN: Well as to why they don't 

22 want t o , I don't know. I know one response I've 

23 received. 

24 JUDGE NELSON; Well, c e r t a i n l y you've had 

25 conversations with them. 
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1 MR. EDELMAN: Yes. I mean, they have said 

2 that they don't have to do t h i s , and that the 

3 Commission had previously held that Mr. Anschutz need 

4 not disclose his personal finances i n the o r i g i n a l RGI 

5 acq u i s i t i o n . 

6 And the Commission did, i n fa c t , so hold. 

7 JUDGE NELSON: Yes, I got that today i n 

8 the mail room as we l l . 

9 MR. EDELMAN: And I would say that that i s 

10 not -- that that of reasoning i s not applicable here. 

11 That concerned the question of was RGI Industries 

12 b a s i c a l l y f i t to acquire SP? 

13 Well, one might have, i n retrospect -- one 

14 has questions. But at that point, the inquiry was did 

15 the Commission need .c look at Mr. Anschutz's finances 

16 

17 JUDGE NELSON: Was i t Labor that was 

18 pressin^ f o r discovery of his finances at that time? 

19 MR. EDELMAN: I think i t may have been 

20 KCS, but I'm not -- I'm not -- i t was not Labor. 

21 JUDGE NELSON: Does Mr. Lubel know? 

22 MR. LUBEL: wasn't involved i n that 

23 proceeding, Your Honor. 

24 JUDGE NELSON: A l l right. 

25 MR. EDELMAN: My r e c o l l e c t i o n i s that i t 
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1 was KCS. 

2 JUDGE NELSON: Was there an issue, a 

3 condition, l i k e that which you've talked about here 

4 that --

5 MR. EDELMAN: No. 

6 JUDGE NELSON: -- the proceeds should --

7 MR. EDELMAN: No. 

81 JUDGE NELSON: -- be earmarked f c r the 

9 benefit of Labor? 

10 MR. EDELMAN: No. 

11 JUDGE NELSON: So i t may be a d i f f e r e n t 

12 s i t u a t i o n . And we'll hear from Mr. Cunningham about 

13 that or Mr. Roach. 

14 MR. EDELMAN: But what that was about was 

15 that i t was alleged that, i n essence, RGI would not be 

16 f i n a n c i a l l y capable to support and continue the 

17 r a i l r o a d i n good shape and do the things that ended to 

18 be done and that t h e i r economic predictions were too 

19 rosv, and that -- and that there was a need to inquire 

20 i n t o Mr. Anscuctz's personal finances to -- to - I 

21 think they also argued that Mr. Anschutz had bled the 

22 -- had bled the DRGW, i s the phrase I th i n k KCS used 

23 there, and that he would do the same t h i n g to the SP. 

24 And the Commission said that what they had 

25 to look at was RGI Industries going to be f i n a n c i a l l y 
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able. And since Anschutz was saying that they weren't 

predicating the a b i l i t y of RGI Industries to be 

f i n a n c i a l l y able on his own finances, that i t didn't 

r e a l l y matter. 

And that the Commission accepted RGI's 

prospective statements as to what i t s c a p i t a l i z a t i o n 

was, what i t was going to be able to do i n terms of 

l i q u i d a t i n g real estate, what i t was going to be able 

to take i n i n terms of income over the time period. 

And that given that that assessment 

indicated that RGI Industries was i n -- was -- looked 

l i k e i t would be able to sustain the r a i l r o a d , the 

approval could go forward based on what RGI Industries 

had t o l d the Commission, 

And i n that event, Mr. Anschutz's personal 

finances were not necessary. 

JUDGE NELSON: Was a l l of that discussed? 

MR. EDELMAN: Yes, i n the RGI Industries 

decision. 

MR. LUBEL: And Your Honor, that does r i n g 

a b e l l . I believe the KCS d i d predict those d i r e 

consequences. 

MR. EDELMAN: I have a copy of that 

decision here with me. 

JUDGE NELSON: So a competing railroad 
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sought the information i n order to defeat the 

transaction --

MR. EDELMAN: Correct. 

JUDGE NELSON: -- on the ground that 

Ar.schutz would be bad news; 

MR. EDELMAN: Right. That's correct. 

JUDGE NELSON: He was a wrecking b a l l , i n 

ef f e c t , or out to l i n e his own pockets. 

MR. EDELMAN: Well --

JUDGE NELSON: I'm j u s t t r y i n g to 

understand here. 

MR. EDELMAN: Well, I have a copy of his 

decision. I didn't bring a copy f o r you because 

that's r e a l l y t h e i r case, but --

JUDGE NELSON: And i t turned out that they 

were wrong, I assume? 

MR. EDELMAN: One might say th a t . 

JUDGE NELSON: But the r a i l r o a d i s s t i l l 

in business. 

MR. EDELMAN: Well, the railroad i s 

considered to be in disastrous, you know, shape such 

that i t has to be -- i t has to be bailed out through 

this merger. 

JUDGE NELSON: In any event, we don't need 

to resolve that. 
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MR. EDELMAN: But i t -- but now, the point 

there i s that --so that's what they had before them. 

What we've got here i s now --

JUDGE NELSON: So you would argue that has 

nothing to do with the interest that Labor i s pressing 

here? 

MR. EDELMAN: Well no, i t doesn"" f o r two 

reasons. I mean, one i s Mr. Anschutz i s now here 

saying the r a i l r o a d can't raise c a p i t a l and i t hasn't 

been able to raise c a p i t a l . And so I/we should get, 

i n essence, bailed out here. We should get -- we 

should be allowed to merge with t h i s , and I walk away 

with a b i l l i o n d o l l a r s . 

JUDGE NELSON: Is there any --

MR. EDELMAN: That ICC should approve t h i s 

i n the public i n t e r e s t . 

JUDGE NELSON: Mr. Edelman? 

MR. EDELMAN: I'm sorry. 

JUDGE NELSON: Is there any ICC precedent 

on t h i s question of the c o g n i z a b i l i t y of claims that 

a p a r t i c u l a r benefit could be achieved through means 

other than the merger? Has that gotten l i t i g a t e d ? 

MR. EDELMAN: I'm not sure I - - you' re 

t a l k i n g about could SP be saved by way other than the 

merger? 
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JUDGE NELSON: No, maybe I'm not making 

myself clear enough. Suppose i t i s your claim that 

there need not be any merger at a l l . 

MR. EDELMAN: Yes. 

JUDGE NELSON: A l l Mr. Anschutz has to do 

i s open his pocketbook, b a i l out the SP and continue 

and continue to compete. 

And you say that could be one of your 

claims you argue. 

MR. EDELMAN: Yes. 

JUDGE NELSON: Is there precedent at the 

ICC f o r the entertaining of such a claim as the --as 

bearing on whether a proposed transaction i s 

consistent with the public interest? 

MR. EDEL-MAN: I can't think of anything 

that s p e c i f i c . 

JUDGE NELSON: We here I think -- I had 

t h i s i n a case, and I know at least one other judge 

d i d . I ruled i t out i n the Northeast U t i l i t i e s merger 

proceedings, and was sustained by the Commission, and 

I believe even the Court of Appeals on th a t . 

That's here. That's in the el e c t r i c 

u t i l i t y business and may have nothing to do with 

railroads. But i t happened to be something I came to. 

Now your condition i s different from that. 
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MR. EDELMAN: Well, i t i s d i f f e r e n t . But 

before I move onto my condition, Your Honor, I would 

point out that the Commission i s supposed to make a 

public i n t e r e s t determination here based on a whole 

v a r i e t y of factors. 

And part of t h e i r asserted public i n t e r e s t 

here i s that SP can't make i t i n the future the way 

things are now. That -- and part of the whole 

argument here i s that SP i s such a weak competitor, 

and w i l l continue to be such a weak competitor, that 

you, the Commission, have to come i n and do something, 

do t h i s transaction, i n the public -- that's what's i n 

the public i n t e r e s t . 

And part of t h e i r case i s the f i n a n c i a l 

circumstances and the i n a b i l i t y to get --

JUDGE NELSON: A l l r i g h t . I think I 

understand the --

MR. EDELMAN: Now as to the condition --

JUDGE NELSON: Anything else --

MR. EDELMAN: -- that's a separate point. 

JUDcS NELSON: -- before I turn to the 

Applicants? 

MR. EDELMAN: Right. 

JUDGE NELSON: Anything else? 

MR. EDELMAN: Unless you want to hear more 
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1 about our condition. 

2 JUDGE NELSON: I think I understand i t . 

3 MR. EDELMAN: Okay, thank you. 

4 JUDGE NELSON: Is i t Mr. Cunningham or Mr. 

5 Roach? I assume i t would be Mr. Cunningham. 

6 MR. CUNNINGHAM: Good morning, Your Honor, 

7 again. 

8 JUDGE NELSON: Yes si r ? 

9 MR. CUNNINGHAM: I think there are two 

10 fundamental problems with the relevance claims that 

11 Mr. Edelman has made. 

12 The f i r s t , and most obvious, i s i n the 

13 context of his own logic. The i n q u i r i e s are two: 1) 

14 how much money was invested was P h i l l i p Anschutz 

15 and/or the Anschutz Corporation, and the second i s 

16 that -- i n 1988. 

17 And the second i s i d e n t i f y a l l monies 

18 invested since 1988. Mr. Edelman's proposition, on 

19 i t s face as I've heard t h i s morning, i s that the 

20 Commission should examine t h i s transaction and whether 

21 i t ' s i n the public i n t e r e s t prospectively on the basis 

22 of whether or not there i s an a l t e r n a t i v e source of 

23 c a p i t a l --

24 JUDGE NELSON: One of his arguments. 

25 MR. CUNNINGHAM: -- f o r the SP. Well, I 
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think that i s his only argument. 

M.̂.. EDELMAN: I'm a f r a i d not. 

JUDGE NELSON: No, he had an a l t e r n a t i v e , 

that he would press for imposition of a condition. 

MR. CUNNINGHAM: Yes, on -- on the --

pardon me. I'11 --

JUDGE NELSON: To make the transaction 

consistent with 

MR. CUNNINGHAM: Well, l e t ' s deal with the 

10 f i r s t one and then we'll come to the second one. 

11 JUDGE NELSON: As to the f i r s t one, I had 

12 some trouble with i t i n l i g h t of precedent here at 

13 t h i s agency. So maybe you can help me --

14 MR. CUNNINGHAM: Well, there i s some 

15 trouble with i t ou i t s own logic because the question 

16 of whether or not there are monies available i n the 

17 future to be invested i n SPR i s t o t a l l y unrelated to 

18 whether or not monies were invested i n the past or 

19 not, 

20 And i f the Commission was correct i n 1988 

21 that Mr. Anschutz was investing no monies at that time 

22 and planned to put none i n , i t would r e a l l y have no 

23 bearing. 

24 Or i f the Commission was not correct, i t 

25 would have no bearing on how much money Mr. Anschutz 
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might have available to invest i n the future, and 

whether or not i t would be i n the public i n t e r e s t to 

require him to do so. 

JUDGE NELSON: Do you have the statute 

here? 

MR. CUNNINGHAM: I do not, but I know that 

JUDGE NELSON: Does anyone have e i t h e r a 

copy of whatever the current version i s of Section V 

or give me a c i t e to i t , and we'll get i t out of the 

l i b r a r y . 

MR. EDELMAN: I t would be 49 U.S.C. 11-

344 (b) and (c) . 

JUDGE NELSON: B? 

MR. EDELMAN: B. 

JUDGE NELSON: B, as i n baseball? 

MR. EDELMAN; Yes. 

JUDGE NELSON: And C, as i n Charlie? 

MR. EDELMAN: Correct. 

JUDGE NELSON: Does anyone have the 

statute here? If not, we'll 

MR. EDELMAN: That i s the old statute 

under which we're -- this transaction --

JUDGE NELSON: So we would now f i n d i t 

under 49 U.S. Code 1134(b) and (c)? 
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MR. CUNNINGHAM: 344, two fours at the 

JUDGE NELSON: 1344. 

MR. CUNNINGHAM: Right. 

JUDGE NELSON: Five d i g i t --

MR. EDELMAN: B and C. 

JUDGE NELSON: Right. So they are l i k e 

So i f the f i r s t MR. CUNNINGHAM: 

proposition i s that --

JUDGE NELSON: Well, l e t ' s go o f f the 

record for a moment. I'm going to t r y to arrange 

t h i s . 

(Whereupon, the proceedings went o f f the 

record at 10:37 a.m. and resumed at 10:37 a.m.) 

MR. CUNNINGHAM: Assuming the relevance of 

t h i s or the notion that the Commission could consider 

whether or not there were a l t e r n a t i v e means of 

supporting -- providing the c a p i t a l f o r SP, what Mr. 

Anschutz'8, or companies under his con t r o l , provided 

t o SP i n the past i s completely i r r e l e v a n t because 

they t e l l us nothing about the future of 

c a p i t a l i z a t i o n invested. 

Just as the investment of Morgan Stanley 

or the Union Pacific or any other c.-:)mpany or any other 
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1 holder of the other 50 percent of SPR shares i n the 

2 past would not t e l l us what c a p i t a l was available i n 

3 the future. 

4 A further question arises assuming the 

5 lack of --

6 JUDGE NELSON: He needs to prove that not 

7 only --

8 MR. CUNNINGHAM: He would need to prove --

9 JUDGE NELSON: -- that Mr. Anschutz 

10 contributed nothing 

11 MR. CUNNINGHAM: Whether well, assuming 

12 

13 JUDGE NELSON: -- and moreover, that he 

14 has vast assets. 

15 MR. CUNNINGHAM: He would need to prove --

16 JUDGE NELSON: He would need to prove the 

17 net worth of Mr. Anschutz. 

18 MR. C:UNNINGHAM: And he would need to have 

19 a f u r t h e r l e g a l predicate, which I don't believe he 

20 can f i n d . And that i s , that the question of whether 

21 or not the proposed transaction i n the public i n t e r e s t 

22 i s somehow related to the question of whether or not 

23 Mr. Edelman and his c l i e n t s are s a t i s f i e d w i t h the 

24 c a p i t a l c o n t r i b u t i o n of Mr. Anschutz 

25 Because the question before the 
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Commission, as you noted as i t i s here before the FERC 

and u t i l i t y mergers, i s whether the transaction 

proposed i s consistent with the public i n t e r e s t . 

JUDGE NELSON: Exactly what I remember i n 

my e l e c t r i c u t i l i t y . Now you're saying that's the 

same rule with r a i l r o a d mergers? 

MR. CUNNINGHAM: I t ' s the same rule with 

r a i l r o a d mergers. 

JUDGE NELSON: Is there precedent to that 

10 effect? 

11 MR. CUNNINGHAM: There i s a great deal of 

12 precedent t o that e f f e c t . And I have not brought i t , 

13 but we would be glad to gather i t f o r you. 

14 So the question of whether t h i s 

15 transaction i s consistent with the public i n t e r e s t i s 

16 unrelated to the contributions made by Mr. Anschutz 

17 and the companies that he might con t r o l or any other 

18 shareholder in ;:he past. 

19 And i t i s unrelated t o what i s available 

20 in the future except insofar as the issue posed in 

21 thia case, as to whether SP can attract capital. 

22 And that i s a question f o r which we are 

23 posing proposing as witnesses Mr. Anschutz himself, 

24 who w i l l be deposed on the 16th; Mr. Yarberry, the 

25 Chief Financial O f f i c e r of SP, who w i l l be deposed on 
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Monday; and Mr. Gray, the chief marketing witness for 

SP who w i l l be deposed i n approximately two weeks. 

A l l of them w i l l be available to t e s t i f y 

as to whether or not, to the extent of t h e i r 

knowledge, c a p i t a l might be raised by SP i n a manner 

more f e l i c i t o u s to the public i n t e r e s t than that 

proposed i n t h i s transaction. 

And to the extent that there are 

legitimate i n q u i r i e s to that, we w i l l permit inquiry 

10 because that i s an issue on the table: whether or not 

13 t h i s i s --

12 JUDGE NELSON: The extent to which SP can 

13 a t t r a c t c a p i t a l short of t h i s merger --

14 MR. CUNNINGHAM: Yes. 

15 JUDGE NELSON: -- i s an issue? 

16 MR. CLWIINGHAM: I t i s an issue. 

17 JUDGE NELSON: And you w i l l allow the 

18 witnesses to be --

19 MR. CUNNINGHAM: We w i l l allow --

20 JUDGE NELSON: -- questioned about that? 

21 MR. CUNNINGHAM: -- questioned about t h a t . 

22 Now, l e t ' s go to the question of whether or not Labor, 

23 as a condition i n t h i s transaction, assuming f o r the 

24 moment -- and there i s no precedent 

25 JUDGE NELSON: Before we get t o that 
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condition, l e t ' s assume we now have Mr. Anschutz being 

aeposed. 

MR. CUNNINGHAM: Yes. 

JUDGE NELSON: And one of the subjects i s 

the a b i l i t y of the ra i l r o a d , Southern P a c i f i c , to 

obtain c a p i t a l . 

MR. CUNNINGHAM: Yes. 

JUDGE NELSON: (A) with the merger; (b; 

without the merger. Why couldn't Mr. Edelman ask Mr. 

Anschutz what he, Mr. Anschutz, thinks of the Southern 

Pacific Railroad's 

MR. CUNNINGHAM: He i s f u l l y e n t i t l e d to 

do that. 

JUDGE NELSON: -- as an investment? 

MR. CUNNINGHAM: And Mr. Anschutz has 

t e s t i f i e d on that issue, and he w i l l stand f o r cross 

examination i n discovery cn that issue. 

JUDGE NELSON: Why couldn't he say, "Mr. 

Anschutz, do you think enough of the Southern P a c i f i c 

Railroad to invest money i n that?" 

MR. CUNNINGHAM: He i s free t o ask that 

question. 

answer. 

(202)234-4433 

JUDGE NELSON: "And how much money?" 

MR. CUNNINGHAM: 7-md he's e n t i t l e d to an 
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1 JUDGE NELSON: I t seems tc me he might be 

2 able to get at some of t h i s s t u f f that would be opened 

3 i n the deposition. 

4 MR. CUNNINGHAM: That's r i g h t . And we 

5 w i l l .stipulate that Mr. Anschutz and companies he 

6 controls may be pres-amed to have some capacity to make 

7 investments i n companies. 

8 MR. ROACH: Your Honor, i f I could j u s t 

9 say one word from the perspective of UP on t h i s , the 

10 way we see t h i s issue i s r e a l l y very simple. Any 

11 investor's i n c l i n a t i o n to invest i n Southern Pacific 

12 i s a function of Southern Pacific's business, how 

13 viable, how p r o f i t a b l e i t p o t e n t i a l l y i s . 

14 There i s ample evidence i n t h i s record 

15 that SP i s i n trouble, that i t has been chronically i n 

16 trouble. 

17 JUDGE NELSON: We don't need to t r y that 

18 issue. 

19 MR. ROACH: No, no. But my point i s --
i 

2' ; JUDGE NELSON: Nor do I see what t h i s has 

21 to do with your c l i e n t . 

22 MR. ROACH: Well, that's f a i r enough. I 

23 mean, I'm ju s t r e a l l y adding a thought. 

24 JUDGE NELSON: Which seems to me to 

25 involve Mr. Anschutz and the SP's representations here 
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by Mr. Cunningham. 

MR. CUNNINGHAM: We are both here a c t u a l l y 

as counsel f o r the Applicants. 

MR. ROACH: No, that's f i n e . I -- that's 

f i n e . 

MR. CUNNINGHAM: But i n any case, Mr. 

Anschutz would stand for questioning as to the 

attractiveness of SP as an investment i n the future. 

JUDGE NELSON: Well, i t may be then --

just tossing t h i s idea that t h i s dispute i s premature. 

And i f we need to look at i t , we ought to look at i t 

i n the context of the Anschutz deposition and what he 

answers there or refuses to answer there. 

MR. EDELMAN: Your Honor, I'm sure i f I 

asked these same questions i n the deposition, they are 

going to i n s t r u c t him not to answer. 

They're saying I can ask him w i l l he --

does he think i t ' s a good idea to invest his money 

prospectively --

JUDGE NELSON: Well, Mr. Anschutz i s a man 

of money, you believe. You could c e r t a i n l y examine 

him on his perspicacity. He's t e s t i f y i n g about 

invested perception. 

MR. EDELMAN: My question --

JUDGE NELSON: He has to qualify on that. 
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1 MR. EDELMAN: I don't want to tromp on 

2 poles. 

3 JUDGE NELSON: Part of the way you become 

4 an expert about invested perception i s your own 

5 experience. You are e n t i t l e d to ask him about his 

6 perception of the company and has he, i n e f f e c t , ever 

7 put his money where his mouth i s . 

8 MR. EDELMAN: Well s i r , are you saying 

9 that we --

10 JUDGE NELSON: Isn't he opening himself to 

11 that question anyway? 

12 MR. EDELMAN: Well, I think so. And 

13 that's why I think they ought to answer the 

14 interrogatory. 

15 JUDGE NELSON: But maybe we can --we can 

16 see t h i s better i n the context of the actual 

17 deposition. I f there's then a refusal to answer --

18 where i s t h i s deposition being conducted, r i g h t here? 

19 MR. EDELMAN: Yes, next Friday. 

20 JUDGE NELSON: We could have i t i n t h i s 

21 b u i l d i n g i f that would speed things up. Then I would 

22 be upstairs. That's one way to go at i t , and ju s t 

23 see where the questioning goes. 

24 MR. EDELMAN: Well, I can represent I'm 

2 5 going to ask those two questions. 
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JUDGE NELSON: Mr. Cunningham acknowledges 

that the SP's a b i l i t y or i n a b i l i t y to obtain c a p i t a l 

with t h i s merger and without t h i s merger are issues i n 

the case, right? 

MR. CUNNINGHAM: Yes s i r . 

JUDGE NELSON: And issues about which Mr. 

Anschutz may be deposed. So my suggestion i s -- I 

welcome your tnoughts on t h i s . 

Let's go forward with the deposition and 

see where i t leads and what t h e i r problems are. 

MR. EDELMAN: Your Honor, i t j u s t seems to 

me we're going to s t a r t the deposition --

JUDGE NELSON: How would that be with you, 

Mr. Cunningham? 

MR. CUNNINGHAM: En t i r e l y s a t i s f a c t o r y to 

us. Your Honor. I don't think i t ' s necessary t o 

relocate. Given the a v a i l a b i l i t y of telephones, I 

don't think i t w i l l be necessary to relocate. 

JUDGE NELSON: I jus t made a suggestion. 

I guess -- I assume -- I don't know. I'd have to 

check our own hearing schedule and i n the i n t e r e s t of 

time, because I see orders from the Commission that 

have denied requests f o r time except insofar as the 

Justice Department and job i n t e r r u p t . 

Otherwise, they've denied a l l requests as 
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I read those orders. So --

MR. EDELMAN: Your Honor, I'm amenable to 

asking these questions i n the deposition. But I w i l l 

represent to you that I'm going to ask those questions 

and - -

JUDGE NELSON: Mavbe h e ' l l answer chem. 

MR. EDELMAN: Wexx i t seems to me that's 

up to -- I mean, are t h e i r Counsel going to i n s t r u c t 

him not to answer? I - - one of the reasons I wanted 

to have t h i s up here today was to put o f f the -- to 

c a l l Your Honor i n the middle of a deposition. 

JUDGE NELSON: Well, Mr. Cunningham's 

theory i s that what Mr. Anschutz may or may not have 

done i n the past has got nothing to do with the 

problem. The problem i s now. 

MR. EDELMAN: Well, you see --

JUDGE NELSON: And what's going to happen 

tomorrow i f there's no merger or what's going to 

happen tomorrow i f there i s a merger. 

And I think that he may have something 

there and that that cut between the past and now may 

be a useful guideline. 

And insofar as today and tomorrow and next 

year are concerned, he may well have to answer 

questions about --
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MR. EDELMAN: Well, but I --

JUDGE NELSON: -- how he perceives these 

investments. 

MR. EDELMAN: But I'm asking retrospe.cive 

looking questions i n part because you can inquire as 

to what he might actually do. And again, to me, I 

think a s i g n i f i c a n t issue here i s that he i s saying, 

"In the public int e r e s t , t h i s transaction should be 

approved because -- because of t h i s c a p i t a l s h o r t f a l l . 

I stand to make a b i l l i o n d o l l a r s on i t without having 

put anything into i t . " 

And that should be known by the 

Commission. Because i f the Commission --

JUDGE NELSON: I don't think there's any 

problems i n getting at how much money you claim he's 

going to make. That's open i n a deposition. That's 

always open to show bias, and he's a vitness. 

And one of the way you show bias i s 

f i n a n c i a l i n t e r e s t . There should be no problems with 

questions along those l i n e s , are there, Mr. 

Cvinningham? 

MR. CUNNINGHAM: Other than the fact that 

i t could be derived from p u b l i c l y available documents. 

JUDGE NELSON: I assume there's a formula 

and there's a stock s p l i t , a l l of which could be 
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calculated. 

MR. CUNNINGHAM: Exactly, a l l of which --

JUDGE NELSON: And he could c e r t a i n l y be 

asked that. 

MR. EDELMAN: Sure, but Your Honor, I 

submit i t ' s relevant --

JUDGE NELSON: Suppose f o r sake of 

argument he -- we t e s t i f y that ha has never put a 

penny of his personal money in t o the Southern Pacific 

Railroad up to now. , 

MR. EDELMAN: Yes, Your Honor. 

JUDGE NELSON: But as of tomorrow, he 

t e s t i f i e s that t h i s merger w i l l bring substantial 

transportation benefits as well as help him do better, 

and that's why he's for i t . 

And he further t e s t i f i e s that i f the Board 

turns i t dou he will personally p"t a million 

dollars of his own money in. What have you then 

proven? What then i s the relevance of yesterday in 

the history? 

MR. EDELMAN: Well Your Honor, cne thing 

i s i t goes to whether or not he would actually be 

willing to put his own money into i t . The other i s 

that i t would show the Commission -- basically, the 

Commission - - o r the Board, I'm sorry --
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JUDGE NELSON: Suppose you ask him 

prospectively, " I f chere i s no merger, w i l l you put 

any money in?" That's c e r t a i n l y open 

MR. EDELMAN: Well, yes, and I would --

JUDGE NELSON: And he says, "Not a 

nic k e l . " 

MR, EDELMAN: Right. 

JUDGE NELSON: Well, does that help you 

anyl 

MR. EDELMAN: I t might. Your Honor, 

because what may happen i s that what he said -- that's 

what he's saying r i g h t now because he's t r y i n g to get 

approval by the Board. 

But i f the answer i s that he's got an 

investment i n t h i s corporation and i t ' s got to 

maintain value and somebody else i s not p u t t i n g the 

infusion i n to support i t , then maybe h e ' l l have to do 

that . 

Or maybe there w i l l have to be some other 

arrangement where he doesn't make out quite as w e l l . 

Sut the point i s , he's asking r e l i e f f o r -

- f o r an approval that b a s i c a l l y relieves him. And 

he's done apparently nothing. 

JUDGE NELSON: Well, we don't know th a t . 

MR. EDELMAN: We suspect that. 
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MR. CUNNINGHAM: Your Honor, there's a --

pardon me, I didn't mean to i n t e r r u p t . 

MR. EDELMAN: I'm sorry, I've been 

i n t e r r u p t i n g . 

JUDGE NELSON: He may say that i f he's 

done nothing, that the reason he's done nothing i s he 

doesn't want to throw good money a f t e r bad. He can 

make more money i n other f i e l d s . 

Now i f y o u ' l l give him t h i s merger, then 

the health of the r a i l r o a d i s boosted, and then you've 

got something to t a l k about. i f he says that, i t 

seems to me i t ' s not such a great help to you. 

MR. EDELMAN: Yes, i t i s because then we 

can say then "Don't approve t h i s merger i n t h i s form 

because i t ' s an unjust enrichment to t h i s man." Let 

him structure i t some other way. 

JUDGE NELSON: How far back i n h i s t o r y do 

you need to go to prove your case? 

MR. EDELMAN: I ' l l go back to the time 

when he obtained control of the r a i l r o a d . 

JUDGE NELSON: When was i t that the 

Southem Pac i f i c Rail Corporation got con t r o l of 

Southem Pac i f i c and the DRG? 

MR. EDELMAN: I don't want t o play around 

w i t h a l l r f chose corporate gains. Mr. Anschutz 
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1 became i n control of the r a i l r o a d i n '88. 

2 JUDGE NELSON: Which railroad? 

3 MR. EDELMAN: The Southern Pacific 

4 Railroad. 

5 JUDGE NELSON: In 1988? 

6 MR. EDELMAN: Yes. 

7 JUDGE NELSON: That's a long time back. 

8 MR. EDELMAN: I don't think so. 

9 uJUDGE NELSON: When was t h i s merger f i r s t 

10 announced, t h i s proposition, t h i s proposed merger? 

11 MR. EDELMAN: August of '95, i t was 

12 formally --

13 JUDGE NELSON: Ninety-five. Where there 

14 informal --

15 MR. EDELMPN: I t was i n negotiations f o r 

16 about a year or so before. 

17 MR. ROACH: Not correct. 

18 JUDGE NELSON: Were there informal --

19 MR. EDELMAN: I don't want to get i n t o 

20 characterizing. There were discussions between the 

21 two r a i l r o a d s on an o f f f o r sometime p r i o r to August. 

22 JUDGE NELSON: I f I read the New York 

23 Times or the Joumal of Commerce or Th^ Wall Strg^t 

24 Journal or a l l three, would I have known p r i o r to 

25 August of '94, was i t ? 
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MR. ROACH: Five. 

JUDGE NELSuN: Five? 

MR. CUNNINGHAM: Ninety-five. Your Honor. 

MR. EDELMAN: You would not --

JUDGE NELSON: That there was probably 

going to be proposed merger? 

MR. EDELMAN: You would not have known 

that. I f you were knowledgeable i n the industry, you 

might have thought something l i k e that was coming. 

JITDGE NELSON: But I would not know i t 

from --

MR. EDELMAN: Correct. 

JUDGE NELSON: -- reading such 

publications? 

MR. EDELMAN: That's r i g h t . 

JUDGE NELSON: So the f i r s t r e a l date we 

have i& August of '95. 

MR. EDELMAN: I don't see why that would 

that would be the f i r s t r e a l --

JUDGE NELSON: The f i r s t r e a l date when 

people would knew thac there was going to be a merger 

oposed? 

MR. EDELMAN: Yes, the outside public. 

JUTKSE NELSON: So why aren't we interested 

i n Mr. Anschutz's reactions as of August whatever i t 
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was, August 1? 

MR. CUNNINGHAM: August t h i r d . 

JUDGE NELSON: August third? Let's say we 

wanted to hear him from August 1 of '95 to date? 

MR. EDELMAN: Because he had no incentive 

to put any money i n the r a i l r o a d at that point. His 

incentive i s to make the r a i l r o a d look -- look damaged 

so that the only thing that can happen i s t h i s merger. 

We're concerned with --

MR. CUNNINGHAM: Your Honor, I strongly 

dispute that the pr :.sition i s i n the i n t e r e s t of Mr. 

Anschutz or any other shareholder of the SP to make 

the r a i l r o a d look damaged. 

JUDGE NELSON: Well, he w i l l be deposed, 

and you can c e r t a i n l y go at him with those kinds of 

questions. Whether he has a bias and a motivation i s 

f a i r game i n a deposition, so --

MR. EDELMAN: I intend to, Your Honor, but 

JUDGE NELSON: There should be no problem 

with t h a t . 

MR. EDELMAN: Right. 

JUDGE NELSON: The question i s t h i s o l d 

searching to see to what extent he put money i n t c the 

r a i l r o a d . 
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