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awfully darn close.

So it’s a little bit of -- it’s a little

bit disingenuous to be saying that the raising of this

common interest privilege is premature now, when
certainly the questions seem to be directed precisely
toward the things that --

JUDGE NELSON: Does this joint -- its
common privilege or joint defense -- what do you call
it?

MR. DiMICHAEL: Common interest because
although it is --

JUDGE NELSON: Common interest?

MR. DiMICHAEL: -- it started out as a
defense matter, it has been broadened by --

JUDGE NELSON: That could be Plaintiffs as

MR. DiMICHAEL: It can be Plaintiffs as
well, it can be civil and not --

JUDGE NELSON: Does the common interest
give you anything that work product doesn’t?

MR. DiMICHAEL: It is an extension of the

common -- excuse me, it’s an extension of the work
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product privilege to persons on the same side of a
case.

1 admit that you have to satisfy the work
product requirements first. But what it says is if
it’'s a work product to you, just because you happen to
hand it off to someone who is not you but on the same
side of the case, that still -- that still protects
the privilege.

JUDGE NELSON: Anything else?

MR. DiMICHAEL: I think that’s it, Your

JUDGE NELSON: Very well. Let’s hear now
from the Applicants.

MR. LIVINGSTON: Your Honor, the

Applicants were served with many, many discovery

requests, and many of those requests ask the same
kinds of questions we are asking here.

And when we receive requests, if the
request sought some privileged material, we asserted
the privilege with respect to the material that was
privileged. And we would produce the material that,

otherwise unobjectionable, was not privileged.
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JUDGE NELSON: I recall this.

MR. LIVINGSTON: 3And that -- and we would
serve our objections. Everybody knew what we were
doing. If they had --

JUDGE NELSON: And we’ve been through work
product issues.

MR. LIVINGSTON: That’s right. And if
they have a problem with the --

JUDGE NELSON: And we’'ve been through
attorney/client --

MR. LIVINGSTON: And even the settlement -

JUDGE NELSON: -- and even the sc-called
settlement privilege.

MR. LIVINGSTON: And there were disputes
and arguments. And when the reqguesting parties said
well, you’ve asserted -- UP and SP, you have asserted
a privilege that we don’t think is a valid privilege,
we’'re going to take it to the Judge.

Well, we have asked questions and it may

be that some of the questions that we have asked --

they would have a document that’s covered by the work
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product document that they should assert a privilege
on or may want to assert a privilege on.

Or they may have documents that are
responsive to these requests that are also covered by
attorney/client privilege.

And there is a joint defense privilege. We
don’'t dispute that there is a joint defense privilege
in proper circumstances where there are properly
defined common interests, and the document otherwise
satisfies either the work product or the
attorney/client doctrine.

Then the doctrine doesn’t lose its
privileged status if it’s shared in a common defense
or common interest situation that meets all the
requisite legal requirements.

And if they have documents that we'’ve

called for that are privileged -- and deliberative

process privilege is another privilege that has been

asserted that that --
JUDGE NELSON: We’ve dealt with them
before --

MR. LIVINGSTON: -- then they should
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