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awfully darn close. 

So i t ' s a l i t t l e b i t of -- i t ' s a l i t t l e 

b i t disingenuous to be saying that the r a i s i n g of t h i s 

common inte r e s t p r i v i l e g e i s premature now, when 

c e r t a i n l y the questions seem to be directed precisely 

toward the things that --

'JUDGE NELSON: Does t h i s j o i n t -- i t s 

common p r i v i l e g e or j o i n t defense -- what do you c a l l 

i t ? 

MR. DiMiCHAEL: Common i n t e r e s t because 

although i t i s --

JUDGE NELSON: Common interest? 

MR. DiMiCHAEL: -- i t started out as a 

defense matter, i t has been broadened by --

JUDGE NELSON: That could be P l a i n t i f f s as 

wel l . 

MR. DiMiCHAEL: I t can be P l a i n t i f f s as 

wel l , i t can be c i v i l and not --

JUDGE NELSON: Does the common i n t e r e s t 

give you anything that work product doesn't? 

MR. DiMiCHAEL: I t i s an extension of the 

common -- excuse me, i t ' s an extension of the work 
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product p r i v i l e g e to persons on the same side of a 

case. 

I admit that you have to s a t i s f y the work 

product requirements f i r s t . But what i t says i s i f 

i t ' s a work product to you, j u s t because you happen to 

hand i t o f f to someone who i s not you but on the same 

side of the case, that s t i l l -- that s t i l l protects 

the p r i v i l e g e . 

JUDGE NELSON: Anything else? 

MR. DiMiCHAEL: I think that's i t . Your 

Honor. 

JUDGE NELSON: Very w e l l . Let's hear now 

from the Applicants. 

MR. LIVINGSTON: Your Honor, the 

Applicants were served with many, many discovery 

requests, and many of those requests ask the same 

kinds of questions we are asking here. 

And when we receive requests, i f the 

request sought some p r i v i l e g e d material, we asserted 

the p r i v i l e g e w i t h respect to the material that was 

pr i v i l e g e d . And we would produce the material t h a t , 

otherwise unobjectionable, was not p r i v i l e g e d . 
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JUDGE NELSON: I r e c a l l t h i s . 

MR. LIVINGSTON: And that -- and we would 

serve our objectioi:s. Everybody knew what we were 

doing. I f they had --

JUDGE NELSON: And we've been through work 

product issues. 

MR. LIVINGSTON: That's r i g h t . And i f 

they have a problem with the --

JUDGE NELSON: And we've been through 

a t t o r n e y / c l i e n t --

MR. LIVINGSTON: And even the settlement -

JUDGE NELSON: -- and even the sc-called 

settlement p r i v i l e g e . 

MR. LIVINGSTON: T^d there were disputes 

and arcfuments. And when the requesting pa r t i e s said 

w e l l , you've asserted --UP and SP, you have asserted 

a p r i v i l e g e that we don't think i s a v a l i d p r i v i l e g e , 

we're going to take i t to the Judge. 

We]l, we have asked questions and i t may 

be that some of the questions that we have asked --

they would have a document that's covered by the work 
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product document that they should assert a p r i v i l e g e 

on or may want to assert a p r i v i l e g e on. 

Or they may have documents that are 

responsive to these requests that are also covered by 

atto r n e y / c l i e n t p r i v i l e g e . 

And there i s a j o i n t defense p r i v i l e g e . We 

don't dispute that there i s a j o i n t defense p r i v i l e g e 

i n proper circumstances where there are properly 

defined common interests, and the document otherwise 

s a t i s f i e s e i t h e r the work product or the 

atto r n e y / c l i e n t doctrine. 

Then the doctrine doesn't loss i t s 

pr i v i l e g e d status i f i t ' s shared i n a common defense 

or common in t e r e s t s i t u a t i o n t.hat meets a l l the 

req u i s i t e l e g a l requirements. 

And i f they have documents that we've 

ca l l e d f o r that are p r i v i l e g e d -- and del i b e r a t i v e 

process p r i v i l e g e i s another p r i v i l e g e that has been 

asserted that that --

JUDGE NELSON: We've dealt wit h them 

before 

MR. LIVINGSTON: then they should 
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assert the p r i v i l e g e . 

JUDGE NELSON: -- when there were 

contests. They arose i n the context of more sp e c i f i c 

disputes about spec i f i c things 

MR. LIVINGSTON: But i f they assert a 

p r i v i l e g e over us --

JUDGE NELSCN: Didn't they -- we l l , you 

weren't here f o r a l o t of t h i s . Maybe Mr. Norton can 

remember i t . 

MR. LIVINGSTON: Well, he would confirm 

that that's --

JUDGE NELSON: Or Mr. Rosenthal has been 

here throughout. Didn't we have a number of these 

disputes i n a more focused context of t h i s , Mr. 

Norton? 

MR. NORTON: Absolutely, Your Pionor. And 

that i s the way that i t t r a d i t i o n a l l y i s handled. 

JUDGE NELSON: This i s bothering me here. 

And I know i t ' s a point i n your l e t t e r , but --

MR. LIVINGSTON: This i s -- t h i s i s 

conventional i n any kind of discovery process. One 

party asks a question: gxvo me some documents. 
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