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MR. DOWL: Your Honor, the --
JUDGE NELSON: No substantiation.

MR. DOWD: -- the key distinction between

JUDGE NELSON: Why isn’‘t that the way
things get --

MR. DOWD: The key distinction between

your hypothetical and this case is that the Western

Coal Traffic League has not yet taken any position on
the merits.

JUDGE NELSON: Well, that was going to be

MR. DOWD: We do not --

JUDGE NELSON: -- my next guestion.

MR. DOWD: -- we do not deny -- we do not
deny tat if the comments of the Western Coal Traffic
League include the statement of a witness, that
witness must be available for deposition.

If the comments of the Western Coal
Traffic League make arguments or take positions
regarding specific facts regarding specific members,
it will be incumbent upon the League to provide the
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basis for those assertions, and to make them available
to the Applicants.

JUDGE NELSON: How about if you seek
particular conditions?

MR. DOWD: If we seek particular
conditions in the comments, it will be incumbent on
the League, I believe, to provide the support -- the
basis for those conditions.

JUDGE NELSON: All right, all right. This
seems to me a reasonable, soiid, lawyer-like position.
He recognizes the potential pitfalls of the position
and is wiling to confront them in the context of any
srecific position that his client takes in the
proceeding. Why isn’t that enough?

MR. LIVINGSTON: Your Honor, we --

JUDGE NELSON: In other words, that this
is what we had called phase two discovery last time.

MR. LIVINGSTON: We went through the

distinctions between phase one and phase two.

JUDGE NELSON: Yes, but we didn‘t then
know what we now know, namely that there was a problem
about a rule of law insofar as it applied to the
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compelling of associations to produce data from
members. I had never heard that one before. Now
we'’'re hearing it.

MR. LIVINGSTON: It was not argued before,
but we went through these discovery requests. We went
through Conrail’s, but the results were applied to
these coalitions and associations, just as they were
applied to all other parties.

And the -- and it was determined that some
of those discovery requests are phase one. Now the
ones that are phase two where there has been a proper
prematurity objection raised, those are already in
phase two.

Sop that’s -- that’s by the Board. But
the ones --

JUDGE NELSON: I think what Mr. Dowd is --

MR. LIVINGSTON: None of these are
determined to be phase one already and there is no
reason for --

JUDGE NELSON: What Mr. Dowd is suggesting

is that the -- the problem that I see here, namely

honoring their legal position about their
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powerlessness to compel material from members, may

clash with a subset position taken in any case.

It may require some balancing and some
fine-tuning, some probing. But that all doesn’'t
happen until we see what, if anything, they’re saying
in this case.

For all we now know, the coal shippers may
file nothing or may file a piece of paper that says go
ahead with the merger.

MR. LIVINGSTON: I don’t think there'’s any
-- if they were going to file nothing, they would know
that and they would tell you that right now, Your
Honor. They’'re -- I don‘t think that’'s a likely
scenario and they know whether it’s a likely scenario.

JUDGE NELSON: I really think the fight
now i3 about when, not whether.

MR. LIVINGSTON: Your Honor, I think --

JUDGE NELSON: If there’s a rule of law,
like Mr. Dowd says, that protects -- logically you
would think there would be. You can’‘t be asked to do
the impossible.

MR. DOWD: Your Honcr, I have the cases
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