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P-R-0-C-E-E-D-I-N-G-S
(2:33 p.m.)
JUDGE NELSON: Let’s make a record of what
is going on.
MR. LIVINGSTON: I am here for Union

Pacific and the Applicants, Bill Livingston. With me

is John Bulgozdy from Harkins Cunningham, representing

Southern Pacific. And I think that’s it for today.

JUDGE NELSON: I have letters from
Mr. Estes of the Coalition for Comretitive Rail
Transportation, and Mr. Mullins of Troutman Sanders
for KCS, saying that they have not had proper notice
and can’‘t be here but that they are available
tomorrow.

Then I have a letter from Mr. Pergolizzi
that was the TUE counsel who says that has all been
settled.

MR. LIVINGSTON: We’'ve settled that, and
the Montana Railway has also been settled.

JUDGE NELSON: So, then, the only thing we
could do today involves CCRT and KCS, who say they
can‘t be here.
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MR. LIVINGSTON: Right. And both involve,
in fact, the same issue.

JUDGE NELSON: That’s this matter of the
finances?

MR. LIVINGSTON: It’'s a matter of KCS is
- KCS has a parent, KCS Industries, which is a
holding company, which we believe has -- I think it’'s
clear it provides funding to CCRT in connection with
this merger proceeding. That much has been admitted
by KCs.

JUDGE NELSON: We had something about
that, didn’t we, that there was some --

MR. LIVINGSTON: Well, Mr. Estes had said
at one point that CCRT, which is a coalition of
Colorado something or other, had received railroad
money. Then he changed that to say that they had not
received any money from a party, which is perhaps
literally true because KCS Industries --

JUDGE NELSON: Is a separate corporation.

MR. LIVINGSTON: -- Inc. is a holding

company which is not a party. It is Kansas City

Southern Railway that is the party. But, obviously --
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JUDGE NELSON: Well, if it's stipulated

that the parent holding company has made contributions
to the Coalition, what more do we need?

MR. LIVINGSTON: We need the amount and
the percentage of the total. KCS knows the amount,
whether it -- and we’'ve asked them just for a ballpark
figure -- $500,000, $50,000, whatever the number is.
And the Coalition would know what percentage that is
of the treasury of the Coalition, the extent to which
they have supported the --

JUDGE NELSON: Is it your position that we
should go forward on this?

MR. LIVINGSTON: Well, we would --

JUDGE NELSON: Despite the claims of the
respondents here?

MR. LIVINGSTON: We would be prepared to
come back tomorrow morning at 9:00.

JUDGE NELSON: That’'s fine with me. I'm
available.

MR. LIVINGSTON: We would prefer, and we
think we should have, an order saying that they should
simply tell us the information we want, which is the
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amount of money the Industries have given -- Kansas
City Southern Industries has given to CCRT, and what
percentage of CCRT’s funding that represents. We
would prefer that.

JUDGE NELSON: Well, I think we would

probably be best positioned to move this along if they

were ready with the information, in case I direct that
it be produced. It doesn’'t seem to me like
complicated information.

MR. LIVINGSTON: I think they probably
have it in their --

JUDGE NELSON: And ready to give it to me
in camera if we should take that turn of events. And
you can advise them that I have suggested that, that
there’s a way of --

MR. LIVINGSTON: That they shculd come
here with the information?

JUDGE NELSON: To move things along, yes.
That is, specifically be ready to answer, or ready to
tell me on an in camera basis, what is it you want to
know? The percentage in which the contribution bears
to the total --
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MR. LIVING3TON: The amount --

JUDGE NELSON: -- funds of the Coalition?

MR. LIVINGSTON: Right. The amount of the
contributions.

JUDGE NELSON: Well, which is it, the
amount or the percentage?

MR. LIVINGSTON: Both. Is it $50,000°?
And, if so, is that 50 percent or 80 percent of --

JUDGE NELSON: I certainly also want them
to be ready on all objections they have to this. And
if those objections have merit, I’ll sustain them.
But I may want to know what we’re talking about, and

I might even ask for it to be told to me on an in

camera basis. If there’s a piece of paper that shows

it, I might look at it. So you can advise them that
they should be ready to that extent.

MR. LIVINGSTON: If Your Honor were then
to rule --

JUDGE NELSON: We --

MR. LIVINGSTON: -- in our favor, we would
get the information right then and there?

JUDGE NELSON: Well, I would hope so.
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There's no guarantees in life, but I don’'t see why it

can’t be. It doesn’'t seem to me like a complicated
thing.

MR. LIVINGSTON: We will advise them --

JUDGE NELSON: It may be it shouidn’t be
produced. There may be other defenses at work here.

MR. LIVINGSTON: Well, we will tend them
a letter that there will be a resumption of the
hearing at 9:00 a.m.

JUDGE NELSON: Ms. Diciano phoned
Mr. Mullins’ office and learned that he would be
available, I think, tomorrow morning. And she left a
message with Mr. Estes’ office and have not yvet got
that confirmed, but Mr. Estes’ letter to Mr. Norton,
dated today, says in it -- I’1l1l quote the whole
sentence.

It says, "I understand the discovery
guidelines. You: somewhat casual remark last night
regarding issues to be raised at the hearing this
afternoon is insufficient notice to bring any issue
involving CCRT before Judge Nelson. And in any event,
I am, unfortunately, not available but could be
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tomorrow." This is dated April 23rd. So I'm going to

assume that he can be here.
Will you get a fax notice out to these
people?

MR. LIVINGSTON: We will fax to both of

JUDGE NELSON: In which you advise them of
exactly what's going on, and what it is you want, and
of my request that it be ready so that I could at
least consult with it on -- in an in camera basis, and
because time is running out for your filings.

MR. LIVINGSTON: We had also scheduled
Mr. Estes’' deposition, which would not be necessary if
he would simply give us this information. It was
scheduled for tomorrow at 9:00, and in view of having
the hearing at 9:00 --

JUDGE NELSON: Does he know that?

MR. LIVINGSTON: He knows his deposition
is scheduled.

JUDGE NELSON: I know that. But does he
know that it’s not necessary if he gives this
information?
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MR. LIVINGSTON: I’'m sure he does.

MR. BULGOZDY: Yes.

MR. LIVINGSTON: And then --

JUDGE NELSON: I was going to suggest you
may want to repeat that in the fax, that you --

MR. LIVINGSTON: Right.

JUDGE NELSON: -- advised me that there’s
no need for his deposition if this information
appears.

MR. LIVINGSTON: And we will postpone that
-- obviously, that would not start at 9:00, and we’ll
postpone the deposition by, what, 24 hours?

MR. BULGOZDY: We could probably resume
the deposition immediately after the hearing, if
necessary.

MR. LIVINGSTON: We’ll tell him that the
deposition is postponed until 2:00 tomorrow afternoon.

JUDGE NELSON: Well, you work it out at a
time that works for both of you, but I hope to see him

here tomorrow. And we’ll start at 9:00 a.m.?

MR. LIVINGSTON: 9:00 a.m. I actually

won‘t be here, and I'm not sure Mr. Bulgozdy will be
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either, but Mr. Norton will be.
JUDGE NELSON: Well, I hope you’ll send

somebody .

MR. LIVINGSTON: Fully informed.

JUDGE NELSON: All right.

MR. LIVINGSTON: Thank you, Your Honor.

JUDGE NELSON: And we’ll see counsel for
the Applicants tomorrow at 9:00 a.m.

Just a moment while we see what this is.
A messenger has arrived with an envelope for
Mr. Bulgozdy, so we want to se2 if it’s anything
that --

MR. BULGOZDY: I suspect it‘s --

JUDGE NELSON: -- bears on today’'s --

MR. BULGOZDY: 1It’'s probably Mr. Mullins’
letter, which I had not received before I came to the
hearing, and it indeed appears to be.

JUDGE NELSON: It’'s a letter dated
April 23rd to you?

" Mk. PULGOZLY: Yes.
JUDGE NELSON: From Mr. Mullins?
MR. BULGOZDY: Yes.
NEAL R. GROSS
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JUDGE NELSON: And it runs a page and then
a small paragraph on the second page?

MR. BULGOZDY: Yes.

JUDGE NELSON: That’'s it. All right.
Then we’re all up to speed on everything, and we will
see someone here tomorrow at 9:00 a.m., and
Mr. Livingston will get out an appropriate fax to
Mr. Estes and to the Troutman Sanders firm, and
particularly Mr. Mullins.

MR. LIVINGSTON: Yes.

JUDGE NELSON: Thank you.

(Whereupon, at 2:41 p.m., the discovery

conference was adjourned.)
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