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Thank you. 

SECRETARY WILLIAMS: Chairman Morgan? 

CHAIRMAN MORGAN: I don't usually make 

long statements, but given the importance of t h i s 

case, I'm going to keep you a I t t i e b i t longer. 

The sun keeps coming i n and going cut. I 

don't know what that means, but anyway, I w i l l 

proceed. 

The merger case that we have considered 

today i s a true t e s t of the Board's st a t u t o r y 

a u t h o r i t y to permit t r a n s p o r t a t i o n - r e l a t e d 

transactions that are i n the public i n t e r e s t . 

In determining the public i n t e r e s t i n a 

m.erger case, the Board must c a r e f u l l y balance the 

benefits flowing from the consolidation against the 

anti-competitive consequences that may r e s u l t . 

In t h i s case, the tra n s p o r t a t i c n benefits 

are clear and the anticompetitive effect's of approving 

t h i s merger without conditions are s i g n i f i c a n t . 

Throughout t h i s merger proceeding, the 

Board has heard from a broad cross-section of 

in t e r e s t s about the impacts, both posi:ive and 
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1 negative, associated with t h i s merger. 

2 We have heard from shippers who support 

3 the merger and shippers who oppose the merger. 

4 We have heard from railroads who are f o r 

5 the merger and railroads who are against i t . 

6 We have heard from states that are f o r i t , 

7 and states that are against i t . 

8 The Board has considered a v a r i e t y of 

9 options i n resolving t h i s matter. The Board's 

10 challenge, as I saw i t , was to weigh a l l of the 

11 evidence and a r r i v e at a balanced decision ensuring 

12 that the harm could be addressed and the 

13 transportation benefits could be preserved. 

14 I believe that we have met that challenge 

15 here today. We heard at o r a l argument on Monday that 

16 t h i s case should be easy to decide. I f there i s a 

17 competitive problem, you j u s t say no and deny the 

18 whole merger, leaving i t to the pa r t i e s to move to the 

19 next resolution acceptable to government. 

20 With a l l due respect, while that may be an 

21 easy answer here, p a r t i c u l a r l y w i t h the opposition, I 

22 do not believe that that i s the r i g h t answer here. 
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Government's role i n today's world i n my view should 

be to work more i n partnership with industry of a l l 

types, to empower i t to take the steps necessary to 

compete. 

When private industry comes forward i n 

good f a i t h with what i t believes to be a benefit f o r 

economic growth and development, we should not pursue 

collusion i n the f i r s t instance, but dismiss the 

proposal altogether. 

Rather we must attempt to c r a f t a response 

that balances the many competing i n t e r e s t s . 

There are real pluses to t h i s merger. 

F i r s t , the merger permits UP and SP to 

achieve tremendous e f f i c i e n c i e s . History has shown 

that r e s t r u c t u r i n g i n the r a i l industry has 

strengtheneu the r a i l transportation .system i n the 

form of better service and lower rates, and t h i s 

merger should be no exception. 

Second, the merger ensures that shippers 

on the SP system w i l l continue to receive competitive 

service. We heard some at the o r a l argument say do 

not worry about SP; however the State of C a l i f o r n i a on 
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behalf of i t s shippers and the United Transportation 

Union on behalf of i t s employees are worr-ied. 

Denying the merger and r i s k i n g a downsized 

SP or an SP broken up i n pieces i s not what they want; 

and i t i s not a r i s k that we should be w i l l i n g t5 

take. We should do a l l that we can to allow tht 

e f f i c i e n c i e s promised by t h i s merger and to save the 

SP system as a viable competitive force. 

We also heard at o r a l argument that there 

i s another simple, quick, and obvious way to f i x the 

competitive problems associated with t h i s merger. 

Div e s t i t u r e . 

Divestiture may be an obvious f i x f o r 

some, but i t i s not an obvious f i x f or me i n t h i s 

case. 

F i r s t , i t would be a dramatic s o l u t i o n , 

one that must be pursued only i f there i s c l e a r l y no 

other viable a l t e r n a t i v e . Railroads with t h e i r 

network economies are d i f f e r e n t from other i n d u s t r i e s ; 

and i f you take away part of t h e i r network, you can 

take away part of t h e i r economies of operation. 

There i s clear evidence on t h i s record 
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that divesticure would s i g n i f i c a n t l y undercut the 

e f f i c i e n c i e s associated with t h i s merger. The 

d i v e s t i t u r e proposals discussed i n t h i s case are 

far-reaching, with one suggestion even suggesting a 

d i v e s t i t u r e of 1200 miles. This remedy goej^ beyond 

the harm to be addressed and does not d i s t i n g u i s h 

between those shippers that w i l l lose d i r e c t and 

i n d i r e c t competition and the shippers whose 

competitive p o s i t i o n w i l l not be s u b s t a n t i a l l y 

affected by the merger. 

The government remedies must be 

s p e c i f i c a l l y t a i l o r e d to the i d e n t i f i a b l e harm. 

Furthermore, d i v e s t i t u r e i s not simple and quick. To 

the contrary, i t could lead to more government 

i n t r u s i o n , more regulatory oversight, and u l t i m a t e l y , 

more l i t i g a t i o n when the unsuccessful suitors seek 

r e l i e f . 

This i s p a r t i c u l a r l y true given the fact 

that c e r t a i n d i v e s t i t u r e proposals were not even 

formally presented i n the record of t h i s proceeding. 

D i v e s t i t u r e could mean another proceeding and more 

delay, creating the type of uncertainty and 
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