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UNITED STATES OF AMERICA 

SURFACE TRANSPORTATION BOARD 

DISCOVERY CONFERENCE 

In the Matter o f : 

UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY, 
and MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS, SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., and 
THE DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY. 

II Finanre 
II Docket 
II No. 32760 

Friday, A p r i l 12, 1996 

Federal Energy Regulatory 
Commission 

Hearing Room 3 
Second Floor 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 

The a b o v e - e n t i t l e d matter came on f o r 

hearing, pursuant t o n o t i c e , at 9:30 a.m. 

Before: 

THE HONORABLE JEROME NELSON 
A d m i n i s t r a t i v e Law Judge 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE , N W 
(202) 234-4433 WASHINGTON D C 20005-3701 (202) 234 4433 
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APPEARANCES: 

On Behalf of the Union P a c i f i c Corporation. 
Union P a c i f i c R a i l r o a d Company, and Mi s s o u r i 
P a c i f i c R a i l r o a d Company: 

S. WILLIAM LIVINGSTON, JR., Esquire 
o f : Covington & B u r l i n g 

12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

On Behalf of the Southern P a c i f i c R a i l 
Corporation. Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis. Southwestern Railwav 
Company. SPCSL Corp.. and the Denver and Rio 
Grande Western R a i l r o a d Companv: 

GERALD P. NORTON, Esquire 
o f : Harkins Cunningham 

1300 19th S t r e e t , N.W. 
Suite 600 
Washington, D.C. 20036-1609 
(202) 973-7600 

On Behalf of the Kansas C i t v Southern R a i l r o a d 
Companv: 

WILLIAM A. MULLINS, Esquire 
o f : Troutman Sanders, Attorneys at Law 

601 Pennsylvania Avenue, N.W. 
Suite 640 
Washington, D.C. 20004 
(202) 274-2953 

ALAN E. LUBEL, Esq. 
o f : Troutman Sanders, Attorneys at Law 

Nationsbank Plaza 
Suite 5200 
600 Peachtree S t r e e t , N.E. 
A t l a n t a , Georgia 30308-2216 
(404) 885-3174 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N W, 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234-4433 
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APPEARANCES (Continued): 

On Behalf of the Texas Mexican Railwav Company 
and S i e r r a P a c i f i c Power Company: 

JOHN V. EDWARDS, Esquire 
o f : Zuckert, Scoutt & Rasenberger, LLP 

888 17th S t r e e t , N.W. 
Washington, D.C. 20006-3959 
(202) 298-8660 

On Behalf of the Department of J u s t i c e : 

MICHELE B. FELASCO, Esquire 
T r i a l A t t o r n e y 
A n t i t r u s t D i v i s i o n 

o f : Department of J u s t i c e 
555 Fourth S t r e e t , N.W. 
Room 94 0 9 
Washington. D.C. 20001 
(202) 307-6666 

On Behalf of the So c i e t v of the l a s t i c s 
I n d u s t r v . Inc. and Union Carbide C o r p o r a t i o n : 

MARTIN W. BERCOVICI, Esquire 
o f : K e l l e r and Heckman 

1001 G S t r e e t , N.W. 
Washington, D.C. 20001 
(202) 434-4144 

On Behalf of the B u r l i n g t o n Northern R a i l r o a d 
Companv and Atchison. Topeka & Santa Fe 
Railway: 

o f : 
ADRIAN L . STEEL, JR., Esqui re 
Mayer, Brown & P l a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOOE ISLAND AVE , N W, 
WASHINGTON, D C 20005-3701 (202) 234-4433 
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APPEARANCES (Continued): 

On Behalf of Consolidated R a i l Corporation: 

JOSEPH E. KILLORY, JR., Esquire; 
A. STEPHEN HUT, JR., Esquire; and 
STEVEN P. FINIZIO, Esquire 

o f : Wilmer, C u t l e r & P i c k e r i n g 
2445 M S t r e e t , N.W. 
Washington, D.C. 20037 
(202) 663-6235 

On Behalf of the N a t i o n a l I n d u s t r i a l 
Transportation. T-cague and Dow Chemical Company: 

NICHOL.\S J. DiMiCHAEL, Esquire 
o f : Donelan, Cleary, Wood & Maser, P.C. 

Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-9500 

On Behalf of Kennecott Utah Copper Corp. and 
Kennecott Energy Company: 

JEFFREY 0. MORENO, Esquire 
o f : Donelan, Cleary, Wood & Maser, P.C. 

Suite 750 
1100 New York Avenue, N.W. 
Washington, D.C. 20005 
(202) 371-9500 

On Behalf of the Western Shippers C o a l i t i o n : 

MICHAEL F. McBRIDE, Esquire 
o f : LeBoeuf, Lamb, Greene & MacRae 

Suite 1200 
1875 Connecticut Avenue, N.W. 
Washington, D.C. 20009-5728 

(202) 234-4433 
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COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE.. N W 
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APPEARANCES (Continued) 

On Behalf of the C o a l i t i o n f o r Competitive 
Railway T r a n s p o r t a t i o n : 

JOHN T. ESTES, Esquire 
Managing D i r e c t o r 

o f : Estes Associates 
1615 L St r e e t , N.W. 
Suit e 1220 
Washington, D.C. 20036 
(202) 466-6356 

On Behalf of the Railro a d Commission of Texas: 

RICHARD H. STREETER, Esquire 
o f : Barnes & Thornburg 

S u i t e 500, F r a n k l i n Tower 
14 01 Eye St r e e t , N.W. 
Washington, D.C. 20005 
(202) 408-6933 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 
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WASHINGTON, D C 20005-3701 
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P-R-O-C-E-E-D-I-N-G-S 

(9:37 a.m.) 

MR. NORTON: Gerald Norton f o r Southern 

P a c i f i c and a p p l i c a n t s . 

MR. LIVINGSTON: W i l l i a m L i v i n g s t o n , Union 

P a c i f i c , a p p l i c a n t s . 

MR. McBRIDE: Michael McBride f o r the 

Western Shippers C o a l i t i o n . 

MR. BERCOVICI: M a r t i n B e r c o v i c i i r Union 

Carbide Corporation, Your Honor. 

MR. KILLORY: Joseph K i l i o r y and Stephen 

Hut f o r C o n r a i l , Your Honor. 

MR. HUT: Good morning. Your Honor. 

MR. EDWARDS: John Edwards f o r S i e r r a 

P a c i f i c and the Texas Mexican Railway Company. 

MS. FELASCO: Michele Felasco, Department 

of J u s t i c e . 

MR. ESTES- My name i s John T. Estes, Your 

Honor. I represent the C o a l i t i o n f o r Competitive 

Railway T r a n s p o r t a t i o n . 

And, i n passing, may I j u s t comment t h a t 

I was expec'.ed here i n e a r l y March, I understand. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,. N W, 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234-4433 
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That was a s u r p r i s e t o me. I wasn't informed by the 

applicancs. I'm not on the r e s t r i c t e d s e r v i c e l i s t . 

And i f I had known, I would have been hsre. I have 

not i n i t i a t e d proceedings, but I'm here today. 

JUDGE NELSON: Who else? 

MR. STREETER: Richard S t r e e t e r . 

JUDGE NELSON: Are you re p r e s e n t i n g the 

Texas R a i l r o a d Commission? 

MR. LUBEL: Your Honor, Alan Lubel 

r e p r e s e n t i n g the Kansas C i t y Southern Railway along 

w i t h W i l l i a m M u l l i n s . 

MR. DiMiCHAEL: Your Honor, Nick DiMichael 

r e p r e s e n t i n g N a t i o n a l I n d u s t r i a l T r a n s p o r t a t i o n League 

and Dow Chemical. 

MR. MORENO: Your Honor, J e f f Moreno 

re p r e s e n t i n g Kennecott Energy Cotnpany. 

JUDGE NELSON: A l l r i g h t , then. That 

takes care of i t . 

We may as w e l l begin i n the order i n which 

they're l i s t e d i n the appendix. So the f i r s t i tem up 

i s communication w i t h government o f f i c i a l s . 

MR. LIVINGSTON: Your Honor, are you 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,. N W, 
(202) 234-4433 WASHINGTON, D C, 20005-3701 (202) 234-4433 
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r e f e r r i n g t o our l e t t e r of A p r i l 10th? 

JUDGE NELSON: I have a volume here. I t ' s 

c a l l e d the "Index t o Appendix S e t t i n g Forth Relevant 

Requests and Responses t o Ap p l i c a n t s A p r i l 10 

L e t t e r . " 

MR. LIVINGSTON: We have not received 

those. That's j u s t a c o m p i l a t i o n of the dis c o v e r y 

responses t h a t are r e f e r r e d t o i n the A p r i l 10 l e t t e r . 

The A p r i l 10 l e t t e r i s the one t h a t i t e m i z e s the 

variou s disputes. I t might be b e t t e r t o - - the items 

s t a r t on Page 2 of the A p r i l 10 l e t t e r . 

JUDGE NELSON: Well, l e t ' s begin w i t h 

communications w i t h government o f f i c i a l s . 

MR. LIVINGSTON: I ' l l be happy t o . Your 

Honor. Your Honor, on the one r i g h t before t h a t 

f a i l u r e t o respond, which i s the very f i r s t one on 

th e r e , there w i l l be n o t h i n g t o present t o you today 

on t h a t . 

JUDGE NELSON: A l l r i g h t . Communications 

w i t h government o f f i c i a l s . Now, t h i s i s these 

requests whereby the a p p l i c a n t s want the shippers t o 

t e l l them various t h i n g s about t h e i r conversations 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLAND AVE,, N W 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234-4433 
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w i t h s t a t e and f e d e r a l o f f i c i a l s . I s t h a t r i g h t ? 

MR. LIVINGSTON: I t ' s not j u s t shippers. 

This a p p l i e s t o numerous respondents, i n c l u d i n g 

C o n r a i l , Tex-Mex, and some shippers, Dow, Kennecott. 

JUDGE NELSON: Oh, the f i g h t i s w i t h 

everyone, then? 

MR. LIVINGSTON: Not w i t h everyone, not 

w i t h a l l p a r t i e s . There are 

JUDGE NELSON: Well, who i s d i s p u t i n g i t ? 

MR. LIVINGSTON: There are seven p a r t i e s . 

C o n r a i l , Tex-Mex, Western Shippers C o a l i t i o n , the 

CCRT, Dow, Kennecott, and S i e r r a P a c i f i c , as I 

understand i t , are the ones who have put an oar i n the 

water on t h i s . And KCS, although not i n i t i a l l y making 

the argument, has now i n d i c a t e d t h a t they would l i k e 

t o s i g n on t o the F i r s t Amendment p r i v i l e g e . 

JUDGE NELSON: Well, why don't we j u s t 

begin w i t h the f i r s t one. Do you have them i n 

a l p h a b e t i c a l order there? 

MR. LIVINGSTON: Well, the requests are 

a l l the same. And I t h i n k the issue i s a l l the same. 

I t r e a l l y doesn't have much t o do w i t h -- the q u e s t i o n 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOOE ISLAND AVE.. N W, 
(202) 234-4433 WASHINGTON, D C 20005-3701 (202) 234-4433 
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i s whether or not they can assert a F i r s t Amendment 

p r i v i l e g e . 

JUDGE NELSON: Let ms see the t y p i c a l 

i n t e r r o g a t o r i e s . Would t h a t be Tab 1? 

MR. LIVINGSTON: I f you look at Tab 9 I 

t h i n k would be the b e t t e r one. 

JUDGE NELSON: P̂ 't the index says 

"Communications With Government O f f i c i a l s , Tab 1." 

MR. LIVINGSTON: That's also i n Tab 9, but 

Tab 1 w i l l do also, and p a r t i c u l a r l y 14 and 15. 

JUDGE NELSON: A l l r i g h t . Now, these 

people are shippers and Conr a i l and who else f i g h t i n g 

t h i s ? 

MR. LIVINGSTON; Two r a i l r o a d s and i f you 

count KCS, althoug.h we would regard them as making the 

o b j e c t i o n too l a t e , three r a i l r o a d s . 

JUDGE NELSON: What's the ot h e r r a i l r o a d 

besides Conrail? 

MR. LIVINGSTON: Tex-Mex. 

JUDGE NELSON: And shippers. 

MR. LIVINGSTON: There are thr e e --

JUDGE NELSON: And KCS t o the ex t e n t 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOOE ISLAND AVE.. N W, 
(202) 234-4433 WASHINGTON, D C, 20005-3701 (202) 234-4433 
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they're i n here. 

MR. LIVINGSTON: Yes. Three shippers, 

Dow, Kennecott, and S i e r r a P a c i f i c , and two ad hoc 

c o a l i t i o n s of shippers, which themselves are not 

shippers. 

JUDGE NELSON: For pres.^nt purposes, can't 

we c a l l everybody shippers? Aren't they the same f o r 

purposes of t h i s issue? 

MR. LIVINGSTON: I t ' s not c l e a r t o me t h a t 

they would say t h a t they are the same. They have 

asserted t h a t they are not the same. They have 

asserted t h a t they are a group and t h a t although they 

represent the shippers --

JUDGE NELSON: For purposes of my 

understanding, we have o p p o s i t i o n from e i t h e r shippers 

themselves or groups of shippers. 

MR. LIVINGSTON: And r a i l r o a d s . 

JUDGE NELSON: And r a i l r o a d s . 

MR. LIVINGSTON: Right. And some p a r t i e s 

d i d not oppose. 

JUDGE NELSON: And you want t o know what 

they're t e l l i n g v a r i o u s e n t i t i e s i n the f e d e r a l and 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLAND AVE,, N W, 
(202) 234--, .33 WASHINGTON. D C, 21.005-3701 (202)234-4433 
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s t a t e governments. 

MR. LIVINGSTON: Yes. We want the 

documents t h a t they have presented. 

JUDGE NELSON: A l l r i g h t . 

MR. LIVINGSTON: K'e were faced --

JUDGE NELSON: They say t h a t the F i r s t 

Amendment t o the C o n s t i t u t i o n p r o t e c t s them i n s o f a r as 

i t deals w i t h the r i g h t t o p e t i t i o n document. 

MR. LIVINGSTON: That's c o r r e c t . And 

t h a t ' s the issue, whether there's a F i r s t Am.endment 

p r i v i l e g e . 

JUDGE NELSON: And i s n ' t t here a second 

issue, namely i f there i s such a p r i v i l e g e , whether i t 

y i e l d s i n these circumstances? 

MR. LIVINGSTON: I t may be t h a t one gets 

t o t h a t by a p p l y i n g a p r i v i l e g e . 

JUDGE NELSON: Mr. HcBride's papers 

o r i g i n a l l y took the view -hat t h i s was a q u a l i f i e d 

p r i v i l e g e and not an absolute one. 

MR. LIVINGSTON: I don't r e c a l l him u s i n g 

those words, and I don't want t o speak f o r him. Our 

p o s i t i o n would be --

(202) 234-4433 

NEAL R. GROSS 
COURT REPrRTERS AND TRANSCRIBERS 

1323 RI-iODE ISLAND AVE,, N W 
WASHINGTON, D C, 20005-3701 (202) 234-4433 
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JUDGE NELSON: Let me be sure I understand 

his o r i g i n a l l e t t e r . Yes, although F i r s t Amendment 

ri g h t s are not absolute, he goes on to say he w i l l not 

carry the burden. 

So i s i t your position that t h i s matter of 

p e t i t i o n to the government for redress of grievances 

doesn't f i t t h i s case? 

MR. LIVINGSTON: No. There i s n ' t any 

que^: .n but that the parties have the F i r s t Amendment 

r i g n t to approach the Department of Justice and 

express t h e i r views or to approach a congressman or to 

approach the White House or any other governmental 

e n t i t y , state or federal, and present t h e i r case i f 

they can be heard. 

There are plenty of F i r s t Amendment 

protections f o r the a c t i v i t i e s that these people 

engage i n . But there i s not a doctrine that says that 

they can shield from discovery what they are doing. 

I t i s quite common for corporations to 

present information to governmental bodies. And i t ' s 

quite common for that information to be subject to 

discovery. 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHODE ISLAND AVE., N W. 
WASHINGTON, D C 20005-3701 

(202) 234-4433 (202) 234-4433 
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In f o r m a t i o n doesn't become immune from 

discovery because i t ' s handed over t o a governmental 

o f f i c i a l or presented t o a congressman. 

JUDGE NELSON: I t h i n k I have your p o i n t . 

Let me get the other side now. 

What cases are ther e , i f any, t h a t say 

t h a t t h i s F i r s t Amendment r i g h t transforms i t s e l f i n t o 

a p r i v i l e g e f o r discovery purposes? 

MR. McBRIDE: The cases are l e g i o n . Your 

Honor, but l e t me begin by saying --

JUDGE NELSON: What's your best one? 

MR. McBRIDE: Well, I ' l l g i v e you Adolph 

Coors Company versus Movement .^gainst Racismi. 

JUDGE NELSON: Do you have t h a t c i t e ? 

MR. McBRIDE: I hope i t ' s c i t e d i n my 

o r i g i n a l l e t t e r . I b e l i e v e so. I f not, I ' l l p rovide 

you a copy of i t . I have i t r i g h t here. 

JUDGE NELSON: Well, I d i d n ' t remember i t , 

but there were many c i t a t i o n s . 

MR. McBRIDE: Yes, s i r . We were moving 

ve r y f a s t back i n the three days we had t o do t h i s , 

Your Honor. And I , f r a n k l y , j u s t don't r e c a l l i f t h a t 

NEAL R. GROSS 
COURT REPORTERS ANO TRANSCRIBERS 

1323 RHOOE ISLAND AVE,, N W 
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case was c i t e d here. But I have i t r i g h t here, and I 

can hand i t up. 

JUDGE NELSON: Well, j u s t tel",. me about 

i t . This i s your best shot. 

MR. McBRIDE: Well, t h i s i s r e l y i n g on the 

Supreme Court's o p i n i o n i n NAACP versus Alabama, which 

i s c i t e d i n our papers. 

JUDGE NELSON: I have t h a t one here. That 

has t o do w i t h membership l i s t s . 

MR. McBRIDE: Well, t h a t ' s c o r r e c t , Your 

Honor. 

JUDGE NELSON: We're t a l k i n g about 

p e t i t i o n i n g government f o r redress of grievances. 

MR. McBRIDE: Well, i t ' s a F i r s t Amendment 

case. And our p o i n t i s t h a t the F i r s t Amendment 

p r i v i l e g e s and r i g h t s are p r o t e c t e d by the c o u r t s , 

even i n discovery. And we were c i t i n g t h a t case from 

t h a t --

JUDGE NELSON: Let's see what the -- t h i s 

i s the Tenth C i r c u i t ? 

MR. McBRIDE; This i s the Eleventh 

C i r c u i t , 1985. And the court i n the Eleventh C i r c u i t 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE,, N.W 
(202)234-4433 WASHINGTON.DC. 20005-3701 (202)234-4433 



mmm 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2654 

commenting on the NAACP case described the Supreme 

Court's h o l d i n g as a p r i v a c y i n t e r e s t i n the group 

a s s o c i a t i o n and described the c h i l l i n g e f f e c t posed by 

d i s c l o s u r e . And the courts had on l y answered orders 

compelling d i s c l o s u r e i n the face of the s u b s t a n t i a l 

standards, which i s why Your Honor i s c o r r e c t and I 

have not argued t h a t t h i s i s an absolute F i r s t 

Amendment r i g h t . 

The court has t o f i n d some purpose '.hat 

outweighs the c h i l l i n g e f f e c t t h a t d i s c l o s u r e would 

have on the --

JUDGE NELSON: Let me see when we get t o 

t h a t since you have no p r i v i l e g e . So I'm i n t e r e s t e d 

i n any cases t h a t say t h a t t h i s matter of the r i g h t t o 

p e t i t i o n f o r redress of grievance creates a di s c o v e r y 

breach. 

MR. McBRIDE: I went t o my l i b r a r y l a s t 

n i g h t and read S t o r i e on the C o n s t i t u t i o n . Let me 

read t o you what S t o r i e had t o say about the p e t i t i o n 

t o redress grievances. "The remaining clause" -- he's 

t a l k i n g about the f i v e r i g h c s under the F i r s t 

Amendment. " I t app'=iars t h a t the r i g h t of the people 
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peaceably to assemble and to p e t i t i o n f or redress of 

grievances, a r i g h t inestimable n i t s e l f but often 

prohibited i n foreign governments, i s i n the pretense 

of preventing insurrection and dangerous conspiracies 

against the government. This would seem unnecessary 

to be expressly provided f o r i n a republican 

government since i t results from the very nature of 

i t s structures and i n s t i t u t i o n s . I t i s impossible 

that i t could be practicably denied u n t i l the s p i r i t 

of l i b e r t y and wholly disappear and the people had 

become so servile-based as to be u n f i t to exercise any 

of the p r i v i l e g e s of free men." 

He goes on to explain i t ' s the most 

important r i a h t i n the Constitution. I f you don't 

have a r i g h t to go to your government and complain 

about what's being done to you, you don't have any 

ri g h t s at a l l . 

JUDGE NELSON: Livingston would say he's 

not r e s t r i c t i n g that r i g h t . 

MR. LIVINGSTON: No. 

JUDGE NELSON: You c e r t a i n l y have a r i g h t 

to go t a l k to anyone. 
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MR. LIVINGSTON: That's r i g h t . 

MR. McBRIDE: And the Eleventh Circuit-

recognizes t h a t by f o r c i n g the d i s c l o s u r e of these 

s o r t s of r i g h t s , t h a t the people have an a s s o c i a t i o n a l 

context and t h a t they have i n d i v i d u a l s , you may t r u l y 

e xercise. 

JUDGE NELSON: Does the Eleventh C i r c u i t 

case deal w i t h the p e t i t i o n clause, the redress? 

MR. McBRIDE: No, i t does not. No, i t 

does not. 

JUDGE NELSON: I s there any case t h a t 

does? 

MR. McBRIDE: Yes. Yes, s i r . We c i t e d i t 

i n my o r i g i n a l l e t t e r ,.0 you. Bear w i t h me j u s t a 

moment. 

JUDGE NELSON: Sure. 

MR. McBRIDE: This i s on Page 5. 

JUDGE NELSON: I have i t . 

MR. McBRIDE: We c i t e d two cases. 

JUDGE NELSON: McDonald v. Smith and U.S. 

V. - -

MR. McBRIDE: T h a t ' s c o r r e c t . 
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JUDGE NELSON: Do e i t h e r of those deal 

w i t h discovery p r i v i l e g e s ? 

MR. McBRIDE: Those themselves do not. 

And t h a t ' s why I have t o cache together the cases t h a t 

p r o t e c t c o n s t i t u t i o n a l r i g h t s and p r i v i l e g e s from 

discovery w i t h those cases t h a t recognize these 

r i g h t s . 

JUDGE NELSON: How does the discovery 

impinge on the r i g h t s ? 

MR. McBRIDE: Well, I brought w i t h me the 

c l i e n t ' s notes of a l l of these meetings. And I could 

t e l l Your Honor these are the m a t e r i a l s the o t h e r side 

would l i k e t o see. 

JUDGE NELSON: That's r i g h t . 

MR. McBRIDE: You s a i d on March 6th, when 

we argued t h i s , t h a t you needed t o see some documents. 

And there was some d i s c u s s i o n subsequently about 

whether we ought t o have these here tooay. So I 

brought them. 

And I have, f o r example, -- and i f Your 

Honor please, I ' d be happy t o hand t h i s up -- a 

communication by my c l i e n t intended t o be maintained 
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i n confidence w i t h the Chief of S t a f f of the Governor 

of Utah abcut t h i s case, faxed t o him, and signed by 

my c l i e n t . I ' d be happy t o hand i t up t o you. Y o u ' l l 

see what a c o n f i d e n t i a l communication i t i s and was 

intended t o be. 

And, as I represented t o you i n my l e t t e r 

of yesterday, my c l i e n t assures me t h a t the Governor 

of Utah and the At t o r n e y General of Utah, who 

represent the State of Utah as a p a r t y i n t h i s case, 

f u l l y i n t e n d t h a t t h e i r commi'nications w i t h them be 

maintained i n confidence. We are not t a l k i n g about 

something wholly d i f f e r e n t . And I want Your Honor t o 

be c l e a r about the d i s t i n c t i o n , the d i f f e r e n c e between 

Mr. L i v i n g s t o n . 

This i s my f i l i n g i n t h i s case f o r the 

Western Shippers C o a l i t i o n . We have submitted as an 

e x h i b i t t o Mr. Jordan's testimony --Mr. Jordan i s the 

D i r e c t o r of the Western Shippers C o a l i t i o n -- t h i s 

study by the Kingsley Group on the economic impacts of 

t h i s merger on Utah. And t h i s study was never 

intended t o be maintained i n confidence. A copy was 

given t o the governor. 
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1 A copy was given t o a l o t of people, 

2 i n c l u d i n g the l e g i s l a t u r e , the Union P a c i f i c , and now 

3 every p a r t y i n the case. We would make no c l a i m t h a t 

4 we shouldn't produce i t or couldn't produce i t i n 

5 discovery, and we d i d produce i t i n discovery. 

6 But t h i s communication, which I ' l l be 

7 happy t o hand up t o Your Honor f o r i n camera 

8 i n s p e c t i o n , i s an e n t i r e l y d i f f e r e n t type of 

9 communication. This i s t a l k i n g about s t r a t e g y t h a t 

10 should be engaged i n i f the governor should meet w i t h 

11 the top o f f i c i a l s of the Union P a c i f i c R a i l r o a d . 

12 That's not the kin d of communication t h a t they're 

13 e n t i t l e d t o discover. This i s common i n t e r e s t j o i n t 

14 defense w i t h another p a r t y i n the case. 

15 JUDGE NELSON: I t sounds t o me l i k e work 

16 product r i g h t o f f the bat. 

17 MR. McBRIDE: And i t ' s t h a t , t o o . Well, 

18 I wasn't r e p r e s e n t i n g him at the time. 

19 JUDGE NELSON: That's not a b r i e f of the 

20 J u s t i c e Department. Why haven't you got work product? 

21 M;,. McBRIDE: Because t h i s i s October '95. 

2 2 JUDGE NELSON: So what? 
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MR. McBRIDE: He r e t a i n e d me i n January. 

He d i d n ' t have counsel at the time. 

JUDGE NELSON: So what? Work product 

doesn't have t o be l i m i t e d t o lav/yers. 

MR. McBRIDE: Well, some judges take a 

d i f f e r e n t view of i t . 

JUDGE NELSON; I t could be done by 

consultants, 

MR. McBRIDE: Well, I agree w i t h t h a t , 

too, but t h i s i s a comm.on i n t e r e s t communication. And 

the l a r g e r p o i n t here i s we have other notes of h i s 

meetings w i t h the governor. 

And I ' l l t e l l Your Honor. Talk about 

c h i l l i n g e f f e c t . A f t e r March whatever i t was when 

t h i s issue came t o l i g h t , the c l i e n t informed me he 

s t a r t e d keeping h i s notes i n code. 

JUDGE NELSON: Now, why i s i t t h a t i f 

people want t o go t a l k t o t h e i r governmental 

r e p r e s e n t a t i v e s they don't want i t known? What i s so 

secret about i t ? 

MR. McBRIDE: I t depends on whether i t ' s 

f o r the purpose of going out and h o l d i n g a press 
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conference, which i s obviously .not intended t o be 

c o n f i d e n t i a l , or f o r the purpose of engaging i n some 

s o r t c f common i n t e r e s t i n l i t i g a t i o n and the State of 

Utah i s a p a r t y here as a d i f f e r e n t example a l t o g e t h e r 

or i n the case I j u s t gave you some advice about how 

t o deal w i t h the senior o f f i c e r s of Unicn P a c i f i c 

R a i l r o a d when they were going t o come i n f o r a 

meeting. 

JUDGE NELSON: Aren't there times when you 

would go t o the government and communication would not 

be c o n f i d e n t i a l and there are other times t h a t i t 

would be? 

MR. McBRIDE: Exactly r i g h t . 

JUDGE NELSON: So how do we know? 

MR. McBRIDE: You might have t o look a t 

the ccmmunications and decide whether these are the 

s o r t of t h i n g s t h a t were intended t o be maintained i n 

confidence or not, which i s why I brought them and 

which i s why I j u s t drew the d i s t i n c t i o n s between 

documents t h a t I have drawn f o r you. 

And I t h i n k you w i l l see t b i c these notes 

were the s o r t of t h i n g t h a t were intended t o be 
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maintained i n confidence. And I'm happy t o provide 

them t o you. 

JUDGE NELSON: My most recent government?-1 

communication -- I was t r y i n g t c t h i n k l a s t n i g h t --

was an esteemed i n s t i t u t i o n of the Maryland government 

known as the Department of Motor Vehicles. 

MR. McBRIDE: Were you p e t i t i o n i n g f o r 

redress of grievances? 

JUDGE NELSON: I had given a car away, 

made a c h a r i t a b l e donation, my son's o l d car, took the 

li c e n s e p l a t e s o f f , t u r n e d t»iem i n , and months l a t e r 

received a computer-printed mem.orandum from the DM/ t o 

the e f f e c t t h a t there was nu insurance on the car. 

That was i n c o r r e c t . There was insurance 

on the car at a l l times. And u l t i m a t e l y i t ended up 

my w i f e took a day o f f . She gets p a i d less than I do. 

So i t cost us l e j s . Sh'i went t o Glen Burnie, Maryland 

t o have communications w i t h the DMV. 

Now, I was t h i n k i n g about t h a t and 

t h i n k i n g whether there's a n y t h i n g c o n f i d e n t i a l i n what 

she had t o do w i t h them so f a r as I know. I cannot 

t h i n k of anything. 
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MR. McBRIDE: I agree. I agree because 

there's no ex p e c t a t i o n of c o n f i d e n t i a l i t y --

JUDGE NELSON: I thought i t was a case of 

bu r e a u c r a t i c bumbling at i t s worst. And here's a 

woman who has t o take time o f f work and go from here 

t o Glen Burnie, Maryland t o get i t s t r a i g h t e n e d out. 

MR. McBRIDE: Let me t e l l you at l e a s t two 

reasons why --

JUDGE NELSON: I f anything, I should have 

been on t e l e v i s i o n complaining about i t . 

MR. McBRIDE: Right. F i r s t of a l l , i t ' s 

not p o l i t i c a l . I t ' s the s o r t of t h i n g t h a t ' s 

o r d i n a r y . I t s not advocating some change i n law or 

p o l i c y . She's r e g u l a t e d i n the manner ±n which she 

d r i v e s an automobile. There's no F i r s t Amendirent 

r i g h t t h e r e . 

JUDGE NELSON: What i f I go t o my 

congressman, who i s A l b e r t Wynn, t o complain about the 

pay of a d m i n i s t r a t i v e law judges? I s t h a t p o l i t i c a l ? 

MR. McBRIDE: Well, i f you're asking him 

t o adopt l e g i s l a t i o n , suppose he says t o you, "Judge, 

t h i s i s t e r r i f i c . Let's go hol d a press conference on 
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t h i s . I can get on the evening news" and you say 

"Fine"? Well, t h a t communication i s n ' t going t o be 

c o n f i d e n t i a l because n e i t h e r of you had an 

expectation. 

But i f you say "No, no, no." --

JUDGE NELSON: What i f I say "No, no"? 

MR. McBRIDE: -- "I'm going t o get i n a l l 

kinds of t r o u b l e " --

JUDGE NELSON: That would be m.ore of h i s 

MR. McBRIDE: That's r i g h t . 

JUDGE NELSON: T h e y ' l l l o p my head o f f . 

I don't want any of t h a t known. 

MR. McBRIDE: Now we're i n an e n t i r e l y 

d i f f e r e n t category. As the Department of J u s t i c e t o l d 

you on March 4 t h , i t ' s c a l l e d Rovario, and i t ' s the 

informer's p r i v i l e g e . 

You may have something you want t o go t o 

the congressman on and say, "^3oy, I am g e t t i n g a raw 

deal from Betsy Moeller over here i n FERC" or "the 

Chief Judge. They're m i s t r e a t i n g me. I want you t o 

look i n t o t h a t . " 
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JUDGE NELSON: Let's assume your way that 

there may be times when i t i s im.portant, 

c o n s t i t u t i o n a l l y , of course, to have c o n f i d e n t i a l 

communications with government o f f i c i a l s and there may 

be other times when i t i s n ' t . How do we work th'̂ m out 

other than my going through a paper, f o r example, and 

the other side doesn't know what I'm looking at and i t 

takes time? We're not going to take your word f o r i t . 

I suppose? 

MR. McBRIDE: No, s i r . No, s i r . That's 

why I brought the documents. A l l right? 

JUDGE NELSON: The record should show i t ' s 

a t h i n stack. I t looks to me l i k e i t ' s about a 

quarter of an inch. 

MR. McBRIDE: Not even that. 

JUDGE NELSON: Not that? 

MR. McBRIDE: But then I also have a 

three-page series of notes which we might get i n t o 

down the l i n e here on another request, which are the 

c l i e n t ' s notes, which have w r i t t e n at the top with 

attorneys' advice "Common Interest P r i v i l e g e - Joint 

Defense." And these are notes of a meeting w i t h other 
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p a r t i e s i n t h i s proceeding. And we're going t o get t o 

t h a t . So you've got three more pages t o get through 

i f you're going t o do i t . 

But I ' l l solve the whole problem. They 

can't c i t e you one case i n the 109 years of the 

I n t e r s t a t e Commerce Commission or the Surface 

T r a n s p o r t a t i o n Board where anybody t h a t ' s ever cared 

less about such communications, where the Board o r the 

Com.mission has ever taken i n t o account some agreement 

between me and Mr. B e r c o v i c i , i f we had one, which I 

don't t h i n k --

JUDGE NELSON: That's d i f f e r e n t . We're 

not t a l k i n g about t h a t . We're t a l k i n g now about your 

communications w i t h government o f f i c i a l s . 

MR. McBRIDE: Or communications w i t h a 

government. I know of no case i n which th<L. Surface 

T r a n s p o r t a t i o n Board or the I n t e r s t a t e Comm.erce 

Commission has ever s a i d , "Oh, my God. McBride s a i d 

the same t h i n g " or "something d i f f e r e n t " t o the 

Government of the United States or the State of Utah. 

JUDGE NELSON. You're g e t t i n g i n t o 

relevance and need, which are d i f f e r e n t --
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MR. McBRIDE: Exactly. 

JUDGE NELSON: -- questions r i g h t now. 

MR. KILLORY: Your Honor? 

MR. McBRIDE: Well, you asked how I might 

cut through a l l of t h i s . And my p o i n t i s i f you were 

t o f i n d none of t h i s i s r e l e v a n t , you wouldn't have t o 

decide these d i f f i c u l t questions. 

JUDGE NELSON: Your l e t t e r says t h a t . 

MR. McBRIDE: Yes, s i r . 

JUDGE NELSON: And I'm going t o ask them 

about relevance. 

You had a comment here? 

MR. KILLORY: Yes, Joseph K i l i o r y f o r 

C o n r a i l , Your Honor. 

JUDGE NELSON: K i l i o r y ? 

MR. KILLORY: K i l i o r y , K-I-L-L-O-R-Y. 

I don't want t o i n t e r r u p t the 

c o n s t i t u t i o n a l d i s c u s s i o n w i t h something so mundane, 

but we have a very serious burden o b j e c t i o n t h a t I 

don't want the record t o r e f l e c t t h a t everybody has 

got a l i t t l e , t h i n stack of documents l i k e t h i s . 

There's an enormous burden issue which t r i g g e r s j u s t 
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the kind of balancing Your Honor i s ge t t i n g i n t o . 

So we would l i k e to be heard on that at 

some point i n t h i s discussion. 

JUDGE NELSON: That, of course, could lead 

to one r e s u l t as to Conrail, another r e s u l t as co t h i s 

one and that one. I don't know that I can deal with 

that one 

MR. KILLORY: That's true. That's true 

I j u s t thought i f you were going to make a generalized 

r u l i n g , we would l i k e to be heard --

JUDGE NELSON: No. 

MR. KILLORY: --on the relevance issue. 

JUDGE NELSON: I won't make an assumption 

that Mr. McBride's t h i n stack of papers equals 

everybody else's. 

MR. McBRIDE: .'^ut, i f Your Honor please, 

coming back to your problem, how do you decide t h i s 

question, you had that problem on March 6th. And I 

understood i t . And you t o l d me you couldn't decide 

t h i s question i n the abstract. And I respected that. 

JUDGE NELSON: Well, I was t r y i n g to avoid 

a ju g g l i n g c o n s t i t u t i o n a l question, --
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MR. McBRIDE: Which i s e x a c t l y 

JUDGE NELSON: -- you also f i n d i n NAACP 

versus Alabama. 

MR. McBRIDE: You bet. But may I as'c Your 

Honor t o take one moment t o look at t h i s one document 

t h a t I r e f e r r e d t o p r e v i o u s l y i n camera here so y o u ' l l 

see the s e n s i t i v i t y --

JUDGE NELSON: Before I do i t , I want t o 

get an idea from the other side now. What we have 

here l e g a l l y i s language i n the U.S. C o n s t i t u t i o n , 

which unquestionably i s ther e , which by analogy t o 

other cases can be por t r a y e d as c r e a t i n g a discovery 

p r i v i l e g e , a q u a l i f i e d discovery p r i v i l e g e , f o r 

c o n f i d e n t i a l communications made t o governmental 

o f f i c i a l s . 

Now, why i s i t your business i f I want t o 

go t a l k t o my congressman on a c o n f i d e n t i a l basis? 

What on e a r t h has the Union P a c i f i c R a i l r o a d got a 

r i g h t t o know about i t ? 

MR. LIVINGSTON: Your Honor, i f C o n r a i l 

made a p r e s e n t a t i o n t o a congressman or t o the 

Department of J u s t i c e , a study by an economist. 
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Statements by i t s o f f i c e r s about what i t s a i d the 

impact would be, those documents are d i r e c t l y r e l e v a n t 

t o the merger. They analyze the issues i n the merger 

case. There i s n ' t any --

JUDGE NELSON; Mr. McBride agrees t h a t 

he's made p u b l i c those p o r t i o n s . 

MR. LIVINGSTON: What he has made p u b l i c 

i s what he has chosen t o f i l e on the p u b l i c record. 

I f a l l we're allowed t o discover i s what's on the 

p u b l i c record, we don't have any discovery r i g h t s at 

a l l . Discovery i s intended t o get a t matters t h a t 

aren't on the p u b l i c record. 

Sure, he's w i l l i n g t o giv e us h i s press 

releases and he's w i l l i n g t o give us h i s p u b l i c l y 

f i l e d evidence. Big de a l . Discovery i s intended t o 

get i n t o the f i l e s of the company --

JUDGE NELSON: What do you t h i n k --

MR. LIVINGSTON: -- t o get the 

c o n f i d e n t i a l i n f o r m a t i o n . 

JUDGE NELSON: Take the witness t h e r e . 

What's h i s name? 

MR. McBRIDE: Jordan. 
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JUDGE NELSON: Jordan. Make up a case f o r 

me of what Mr. Jordan might have said that w i l l help 

me understand why you need t h i s and what i t ' s a l l 

about. 

MR. LIVINGSTON: I don't know what they 

have t o l d the government o f f i c i a l s . 

JUDGE NELSON: Maks up a smoking gun. 

MR. LIVINGSTON: They could have had a 

presentation where they said, "Here are the reasons, 

the real reasons, why we would l i k e to" --

JUDGE NELSON: What i f he says, " I ' l l give 

you a m i l l i o n dollars f o r your vote"? Is the 

pr i v i l e g e attached to that? 

MR. LIVINGSTON: Of course not. 

JUDGE NELSON: I think i t doesn't. 

MR. LIVINGSTON: Of course not. Of course 

i t doesn't. But there i s n ' t any --

JUDGE NELSON: Is there any suggestion of 

that going on? 

MR. LIVINGSTON: I'm not a l l e g i n g t h a t . 

But I am saying that i f they made presentations to 

government o f f i c i a l s to t r y to sway them to support 
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and t o p a i n t a p i c t u r e of the merger t h a t ' s d i f f e r e n t 

from t h e i r p u b l i c f i l i n g s -- and presumably they are 

d i f f e r e n t from t h e i r p u b l i c f i l i n g s or they wouldn't 

be making such a fuss about t h i s . They're c l e a r l y 

t r y i n g t o hide something. But we're e n t i t l e d t o see 

what i t i s . 

I f they're t e l l i n g one s t o r y behind closed 

doors and another s t o r y on the p u b l i c record, t h a t 

could w e l l t u r n out t o be r e l e v a n t . 

JUDGE NELSON: What i s t h e i r p u b l i c 

p o s i t i o n ? Let's s t a r t w i t h Mr. McBride. 

MR. LIVINGSTON: Well, i t ' s a t h i c k 

document. They have I t h i n k f o u r --

JUDGE NELSON: I c e r t a i n l y haven't read 

i t . 

MR. LIVINGSTON: Well, I ' l l l e t him do 

that, Your Honor. 

There are I t h i n k f o u r expert witnesses i n 

there f o c u s i n g on issues r e l a t i n g t o t r a f f i c around i n 

the Rocky Mountain area. 

JUDGE NELSON: What do they v.-ant? 

MR. LIVINGSTON: What? 
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JUDGE NELSON: What do they want? 

MR. LIVINGSTON: I be l i e v e they want the 

merger denied, Mr. McBride's --

JUDGE NELSON: I f they say t o the Board, 

"Deny t h i s merger f o r various reasons. I t ' s going t o 

do bad t h i n g s t o shipper i n t e r e s t s i n the West" --

IIR. McBRIDE: I t ' s not our p o s i t i o n . 

JUDGE NELSON: What i s your p o s i t i o n ? 

MR. McBRIDE: Our p o s i t i o n i s we're 

opposed unless, as the cab cover says, responsive 

a p p l i c a t i o n s are granted or compe t i t i v e c o n d i t i o n s are 

imposed, and we support the responsive a p p l i c a t i o n i n 

a separate f i l i n g of Montana R a i l Link. We'll be 

happy t o hand i t up. 

JUDGE NELSON: I n a short few sentences, 

what's the o p p o s i t i o n based on? 

MR. McBRIDE: The o p p o s i t i o n i s based on 

the f a c t t h a t Utah i s probably the most adversely 

a f f e c t e d s t a t e i n the union because they go from two 

major r a i l r o a d s t o one. And we don't b e l i e v e t h a t the 

agreement w i t h B u r l i n g t o n Northern/Santa Fe w i l l l ead 

t o s u b s t i t u t i o n of t h a t same c o m p e t i t i o n . And t h a t ' s 
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why we support b r i n g i n g a new competitor i n the r e , as 

Your Honor and I have discussed p r e v i o u s l y w i t h the 

map. 

MR. LIVINGSTON: Well, the deal does b r i n g 

a new competitor i n . I t br i n g s i n B u r l i n g t o n 

Northern. 

JUDGE NELSON: So t h a t ' s what they're 

saying, t h a t they don't l i k e t h i s because of i t s 

a n t i - c o m p e t i t i v e consequences, which they say w i l l not 

be cured by the BN/Santa Fe agreement but can be cured 

by the i m p o s i t i o n of other c o n d i t i o n s . That seems t o 

be i t i n a n u t s h e l l . 

Now they go t o the Governor of Utah 

h y p o t h e t i c a l l y or t h e i r congressm>an. And what i s i t 

t h a t they would say i n a h y p o t h e t i c a l ? 

MR. LIVINGSTON: Whenever any of these --

JUDGE NELSON: "Don't b e l i e v e us. This i s 

a t e r r i f i c merger." 

MR. LIVINGSTON: We need discovery t o f i n d 

out what they're saying. Are they saying --

JUDGE NELSON: Do you have any reason t o 

be l i e v e t h a t t h e y ' r e saying anything d i f f e r e n t from 
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t h e i r p u b l i c case? 

MR. LIVINGSTON: : have ev- :-y reason t o 

be l i e v e t h a t because they won't produce the documents. 

That seems t o me i n d i c a t i o n enough t h a t there's 

something t o hide. But, i n any event, we're e n t i t l e d 

t o see the pre s e n t a t i o n s t h a t they've made. 

I t may be t h a t WSC i s not the best choice. 

C o n r a i l i s t i .e one t h a t ' s been making the 

pr e s e n t a t i o n s . I f tney say i t ' s a burden, they have 

en v i o u s l y made --

JUDGE NELSON: I s t h i s the submission t o 

the Governor of Utah t h a t t h i s i s a l l about w i t h 

respect t o Mr. McBride's l e t t e r ? 

MR. LIVINGSTON: When the discovery was 

posed t o them, we d i d n ' t know t h a t they had t a l k e d t o 

the Governor of Utah. Maybe d'.d know t h a t , but we 

wanted t o know whether they had made a p r e s s n t a t i o n t o 

the Department of J u s t i c e or any of the other 

government agencies and, i f they had, t o produce the 

documents. That's what we askeJ of a l l of these 

p a r t i e s . 

Now, maybe a l l they t a l k e d t o was the 
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Governor of Utah. I don't know. 

JUDGE NELSON: I know you're asking. And 

i f we assume t h a t there's a c o n s t i t u t i o n a l f l a v o r t h a t 

p r o t e c t s some of t h i s --

MR. LIVINGSTON: Your Honor, I ' d l i k e t o 

be heard on t h a t . There i s no basis f o r t h i s . There 

i s no case t h a t comes remotely close t o supp o r t i n g 

t h e i r p o s i t i c n on t h i s , none. There i s no ICC 

precedent f o r t h i s . There i s no case of any s o r t t h a t 

I know o f . 

He's r e l y i n g on the NAACP versus Alabama, 

where there was evidence of harassment and t h r e a t s and 

danger t o the members of an o r g a n i z a t i o n i n a h i g h l y 

charged and d i f f i c u l t atmosphere. 

The same k i n d of argument was attempted t o 

be made more r e c e n t l y i n the Coors case. People 

asserted t h a t they were i n danger from the Ku Klux 

Klan i f they had t o engage i n c e r t a i n d i s c o v e r y i n a 

case i n v o l v i n g Adolph Coors Brewery Company. And the 

Court of Appeals r e j e c t e d the argument and p e r m i t t e d 

the discovery t o go forward and I t h i n k made i t c l e a r 

t h a t when somebody wants t o r a i s e t h a t NAACP argument. 
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there's got t o be evidence of r e p r i s a l s , t h r e a t s , 

danger, t h a t s o r t of t h i n g . 

This i s a commercial case. 

JUDGE NELSON: I t i s n ' t enough t h a t --

MR. LIVINGSTON: There i s no showing here 

of any t h r e a t s or r e p r i s a l s or --

JUDGE NELSON: --a person says t h a t , say, 

" I want t o go see my congressman about the working 

c o n d i t i o n s of a d m i n i s t r a t i v e law judvj'^s"? I s n ' t i t 

enough t h a t I say I want t o have t h i s meeting be i n 

confidence? 

MR. LIVINGSTON: And have i t p r o t e c t e d 

from discovery? 

JUDGE NELSON: Sure. 

MR. LIVINGSTON: Just because one wants t o 

have a meeting i n confidence doesn't p r o t e c t i t from 

discovery. But t h a t ' s not what t h i s i s about. 

JUDGE NELSON: How about i f the 

congressman agrees? How about i f he agrees t h a t we 

si g n a piece of peper r e c i t i n g c o n f i d e n t i a l i t y upon 

which we each put a drop of our mutual blood and then 

a wax aeal comes down on i t , a n o t a r y comes i n and 
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there are blue ribbons on i t and a l l f o r m a l i t i e s of 

tha t ? 

MR. LIVINGSTON: I don't t h i n k engaging i n 

those acts p r o t e c t s anything from discovery. 

Otherwise people whenever they wrote a document would 

say, " I don't want t h i s document ever d i s c l o s e d i n 

discovery" and every time they w r i t e an i n t e r n a l memo. 

Discovery i s a l l about producing t h i n g s 

t h a t were not w r i t t e n f o r the p u b l i c eye t h a t are i n 

the i n t e r n a l f i l e s of a company. 

JUDGE NELSON: So the r i g h t t o p e t i t i o n 

f o r redress of grievances i s r e a l l y a r i g h t t o 

p e t i t i o n p u b l i c l y f o r a redress of grievance? 

MR. LIVINGSTON: And p r i v a t e l y . 

JUDGE NELSON: Not i f you can get i t 

MR. LIVINGSTON: But i f you i n j e c t e d 

y o u r s e l f i n t o a proceeding where the documents you 

have w r i t t e n are rel e v a n t t o the case, as these are, 

then you cannot interpose the F i r s t Amendment as a 

b a r r i e r t o the pro d u c t i o n of r e l e v a n t i n f o r m a t i o n 

absent some e x t r a o r d i n a r y showing of the k i n d made i n 

the NAACP case. 

(202) 234-4433 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHOOE ISLAND AVE,. N W, 
WASHINGTON. D C 20005-3701 

HMIMH 

(202) 234-4433 

.immmmmmm 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

15 

17 

18 

19 

20 

21 

22 

2679 

JUDGE NELSON: We'll get back t o the 

showing. Anything else on the question of whether 

there i s a p r i v i l e g e ? 

MR. LIVINGSTON: I would emphasize again. 

Your Honor, t h i s i s an a b s o l u t e l y e x t r a o r d i n a r y 

argument t h a t ' s being made t h a t there i s no support 

f o r . There i s nothing i n the case law t h a t would say 

t h a t you can go t o your congressman or the Department 

of J u s t i c e and s h i e l d from discovery e v e r y t h i n g t h a t 

you gi v e them. 

JUDGE NELSON: Well, I t h i n k Mr. McBride 

recognizes t h a t none of the redress cases go t o the 

disco v e r y p r i v i l e g e ; c o r r e c t ? 

MR. McBRIDE: I haven't found one, but 

what I have found are cases t h a t say other 

c o n s t i t u t i o n a l r i g h t s can be p r o t e c t e d i n discovery. 

There has t o be a f i r s t case sometime. This i s i t . 

JUDGE NELSON: You have them t h a t t e l l how 

important the redress clause i s . 

MR. McBRIDE: That's r i g h t . 

JUDGE NELSON: And you have cases t h a t 

take on the F i r s t Amendment p r o t e c t i o n s and convert 
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them i n t o p r i v i l e g e s , q u a l i f i e d p r i v i l e g e s . 

MR. McBRIDE: From discovery. 

MR. LIVINGSTON: Your Honor, i n the 

a n t i t r u s t f i e l d , i n the Noerr-Pennington cases, where 

people t r y t o make i n t o an a n t i t r u s t c l a i m j o i n t 

a c t i v i t y by competitors who are p e t i t i o n i n g f o r 

grievances, i n those cases, i t i s a defense t o the 

Sherman Act f o r the c o n s p i r a t o r s , the a l l e g e d 

c o n s p i r a t o r s , t o say, "We were not c o n s p i r i n g f o r 

commercial purposes. We were j o i n i n g together t o make 

a common p e t i t i o n f o r grievances." That's p r o t e c t e d 

a c t i v i t y . And the Sherman Act cla i m w i l l be 

dismissed. 

But they are subject t o disc o v e r y on the 

communications t h a t they had w i t h the government and 

the communications t h a t they nad between themselves. 

They can't not --

JUDGE NELSON: Let's ask Mr. McBride about 

t h a t , the Noerr-Pennington business. 

MR. McBRIDE: That's e x a c t l y why --

JUDGE NELSON: Let's see i f I understand 

i t . 
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MR. McBRIDE: Yes, s i r . 

JUDGE NELSON: I t has t o do w i t h the r i g h t 

of competitors t o j o i n t l y p e t i t i o n the government f o r 

redress of grievances? 

MR. McBRIDE: Correct. 

JUDGE NELSON: 

a n t i t r u s t laws? 

And not v i o l a t e the 

MR. McBRIDE: That's c o r r e c t . 

JUDGE NELSON: Because t h a t p r i v i l e g e 

creates a defense? 

MR. McBRIDE: That's c o r r e c t . 

JUDGE NELSON: Then he says t h a t ' s got 

nothing t o do w i t h discovery. 

MR. McBRIDE: That's r i g h t . And you know 

why t h a t ' s true? And t h a t ' s why I've not asserted 

absolute F i r s t Amendment r i g h t s here. The reason why 

t h a t ' s t r u e -- and I ' l l hand up the case t o you. I t ' s 

t h e i r case. 

And, by the way, the Coors case was t h e i r 

case, too. That's why I couldn't f i n d i t i n my 

l e t t e r . I t ' s i n t h e i r l e t t e r . 

The case t h a t they c i t e d i s North C a r o l i n a 
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1 E l e c t r i c Membership Corp. versus Carolina Power and 

2 L i g h t Company from the Fourth C i r c u i t i n 1981. Thr 

3 c i t a t i o n i s 666 F. 2nd 50. 

4 And the case makes i' c l e a r . The whole 

5 p o i n t of the Noerr-Pennington case i s the reason you 

6 get t o discover those communications i s why? Because 

7 they're t r y i n g t o determine whether the communications 

8 t o the government t h a t are argued t o be p r o t e c t e d by 

9 Noerr-Pennington as an exemption t o the a n t i t r u s t laws 

10 might have been a shami i n order t o come w i t h i n t h a t 

11 p r o t e c t i o n . And so you have t o have dis c o v e r y i n the 

12 a n t i t r u s t context t o determine whether t h a t ' s t r u e . 

13 JUDGE NELSON: That's what you meant. 

14 There was a paragraph i n your l e t t e r yesterday t h a t I 

15 s t r u g g l e d w i t h and d i d n ' t understand. 

16 MR. McBRIDE: I apologize. I t was a --

17 JUDGE NELSON: I know you were i n a h u r r y . 

18 I understand t h a t . 

19 MR. McBRIDE: Yes. I apologize. But 

20 t h a t ' s what --

21 JUDGE NELSON: T e l l me about t h a t p o s i t i o n 

22 aga in . 
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MR. McBRIDE: My p o i n t i s simply --

JUDGE NELSON: The d i s c o v e r a b i l i t y of 

those m a t e r i a l s i s e s s e n t i a l i n order t o assure t h a t 

the p r i v i l e g e i s c o r r e c t l y claimed --

MR. McBRIDE: That the communications were 

not yet 

JUDGE NELSON: w i l l a l l o w a p r i v i l e g e 

when you t u r n them over? 

MR. McBRIDE: Well, i t ' s what's a 

q u a l i f i e d p r i v i l e g e . This i s why we need judges t o 

decide these questions. Because the Government of the 

United States comes t o you and says, "We want t o apply 

the Sherman Act and the Clayton Act t o these people" 

and they're c l a i m i n g tha-: we can't even t a l k about i t 

or t h a t they don't have t o t e l l us anything about the 

communications t h a t we a l l e g e v i o l a t e those s t a t u t e s 

because of Noerr-Pennington. 

JUDGE NELSON: This Noerr-Pennington case, 

what's the name of i t ? 

MR. McBRIDE: North Carolina E l e c t r i c 

Membership versus Carolina Power and L i g h t . 

JUDGE NELSON: Was i t s e l f an a n t i t r u s t 
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action? 

MR. McBRIDE: The a c t i o n was, yes, a 

Sherman . \ct case. 

JUDGE NELSON: A dam.aged p r i v a t e action? 

MR. McBRIDE: That's c o r r e c t . 

JUDGE NELSON: I n which sene of the 

governmertal j o i n t condu.:: w i t h the government was 

al l e g e d t o v i ( l a t e the Sherman Act? 

MR. McBRIDE: Yes. And the h o l d i n g of th«=: 

case -- I want to be a b s o l u t e l y up f r o n t w i t h Your 

Honor. This i s -̂ ihy I ' v e j i ' s t t o l d you what I t o l d 

you. This i s what the t±L3t paragraph of the o p i n i o n 

says a f t e r saying i t ' s a Sherman Act, "We hold t h a t 

the Noerr-Pennington exemption from a n t i t r u s t 

l i a b i l i t y does not extend t o discovery of evidence. 

And, t h e r e f o r e , we reverse." So i n t h a t context --

JUDGE NELSON: I t ' s l i k e t h a t case? 

MR. McBRIDE: Yes. I t ' s e s s s n t i a l t o 

prove the Sherman Act claim t h a t you determine whether 

the communications were p r o p e r l y w i t h i n 

Noerr-Pennington or --

JUDGE NELSON: Sc there's a case where the 
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i n v o c a t i o n of the redress clause d i d not create a 

discovery p r i v i l e g e ? 

MR. McBRIDE: That's r i g h t . And t h a t ' s 

because of the o v e r r i d i n g s t a t e i n t e r e s t i n pr o v i n g a 

v i o l a t i o n of the Sherm.an Act. And t h a t ' s why I've 

sa i d t o you t h a t t h e i r burden i s t o prove some 

s u b s t a n t i a l or o v e r r i d i n g s t a t e i n t e r e s t here j u s t t o 

f i n d they're invading my c l i e n t ' s j u s t i f i a b l e 

e xpectations of p r i v a c y i n communications w i t h the 

Governor of Utah and ethers. 

JUDGE NELSON: So you're saying t h a t the 

Carolina case r e a l l y stands f o r the f i n d i n g of a 

q u a l i f i e d p r i v i l e g e and a f i n d i n g t h a t the discovery 

c a r r i e d the day there? 

MR. McBRIDE: That's e x a c t l y r i g h t . 

JUDGE NELSON: Not an absolute 

pronouncement that the redress clause was not creating 

the p r i v i l e g e ? 

MR. McBRIDE: Exactly right, exactly 

right. You have to in each case decide: What 

possible relevance would t h i s communication have? 

There, Your Honor, i f I may say so --
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JUDGE NELSON: I s t h i s the c l o s e s t we come 

to a case t h a t deals w i t h the redress clause i n the 

context of discovery? 

MR. McBRIDE: As my research has --

JUDGE NELSON: Why don't you hand i t up? 

I'11 look at i t . 

MR. McBRIDE: Sure. But i f I may j u s t say 

j u s t one sentence? 

JLTDGE NELSON: Yes, s i r . 

MR. McBRIDE: The communications i n t h i s 

case were at the core of the cause of a c t i o n t h a t was 

all e g e d i n the case. My c l i e n t ' s communications w i t h 

the Governor of Utah are about as p e r i p h e r a l as one 

can get from t h i s case. The communications qua 

communications. 

JUDGE NELSON: I'm not sure I f o l l o w t h a t 

l a s t p o i n t . 

MR. McBRIDE: The p o i n t being t h a t --

JUDGE NELSON: Your p o i n t i s t h a t t h i s 

merger i s a n t i - c o m p e t i t i v e and doing bad t h i n g s t o 

your c l i e n t s and you need r e l i e f . How do you then say 

t h a t your conversations w i t h the Utah f o l k s don't go 
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to the core of the case:? 

MR. McBRIDE: Because i t --

JUDGE NELSON: Were you i n there t a l k i n g 

about the Orioles? 

MR. McBRIDE: No, no, no. I t o l d you they 

were t a l k i n g about "-his case. I'm not aying t h i s 

doesn't have t o do w . ' •-.he case. What I'm saying i t 

i s the u n d e r l y i n g t . t h a t matter t o the Surface 

T r a n s p o r t a t i o n Board, not what my c l i e n t may have used 

i n the way of an a d j e c t i v e or an adverb i f t h a t ' s what 

happened, about Mr. Lewis or Mr. Davidson i n 

conversation w i t h the governor t h a t the Surface 

T r a n s p o r t a t i o n Board w i l l car^. about. 

JUDGE i.^jLSON: I understand your p o i n t , 

which i s t h a t t h i s goes t o r e a l l y relevance and need. 

MR. McBRIDE: Yes. 

JUDGE NELSON: But what the Board i s 

r e a l l y i n t e r e s t e d i n i s the merits of your p s i t i o n , 

not what you've t o l d some governor. 

MR. McBRIDE: Exactly. 

JUDGE NELSON: I know t h a t . And ths other 

side i s ^ r y i n g t o say, "Well, he may have t o l d a 
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governor d i f f e r e n t t h i n g s . I t goes t o weight, 

c r e d i b i l i t y , and so f o r t h . " 

MR. McBRIDE: My colleagues h o p e f u l l y 

summarized --

JUDGE NELSON: Any problems i f I look at 

t h i s ? I t ' s not marked. I'm l o o k i n g at t h i s o p i n i o n 

here i n the Fourth C i r c u i t . 

Mr. K i l i o r y , you have something t o say on 

t h i s case? 

MR. KILLORY: I hate t o b r i n g i t back down 

away from the l o f t y c o n s t i t u t i o n a l issues, but t h e r e 

are two very l i m i t e d p o i n t s i n response t o what Mr. 

L i v i n g s t o n s a i d . 

JUDGE NELSON: I f you can do t h a t , t h a t ' s 

f i n e . 

MR. KILLORY: The relevance issue r e a l l y 

goes t o your c o n s t i t u t i o n a l c o n s i d e r a t i o n s af̂  w e l l as 

our very s e r i o u s burden o b j e c t i o n s . Go I t h i n k i t 

s o r t of r e l a t e s t o both aspects. 

One i s t h a t when t h i s very q u e s t i o n was 

put by KCS t o a p p l i c a n t s there's nobody i n t h i s 

room who has a c l i e n t t h a t has had more p r i v a t e 
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meetings w i t h government o f f i c i a l s , shippers, and 

other p a r t i e s . 

And when t h i s very question was put asking 

f o r a l l ccmmunications, p r e s e n t a t i o n s , et ce t e r a , 

r e l a t i n g t o a l l of these meetings t h a t you had, 

understandably, t o lock up p o l i t i c a l support f o r --

JUDGE NELSON: They sa i d they answered 

the'n. 

MR. KILLORY: They s a i d , and I quote, 

"Applicants o b j e c t t o t h i s i n t e r r o g a t o r y as unduly 

vague and unduly burdensome and over-broad and t h a t i t 

seeks i n f o r m a t i o n t h a t i s n e i t h e r r e l e v a n t nor 

reasonably c a l c u l a t e d t o lead t o the disc o v e r y of 

admissible evidence. Without waiving t h i s o b j e c t i o n 

and subject t o the general o b j e c t i o n s s t a t e d above, 

a p p l i c a n t s respond as f o l l o w s . C e r t a i n p u b l i c 

communications of t h i s type" --

JUDGE NELSON: I saw t h a t . 

MR. KILLORY: -- "brought out d u r i n g t h i s 

proceeding and the proposed t r a n s a c t i o n are being 

produced." Nothing else s a i d i n t h a t answer. 

JUDGE NELSON: What happened w i t h t h a t ? 
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I don't r e c a l l any f u r t h e r debate about i t . 

MR. LUBEL: We never got i t . Your Honor. 

JUDGE NELSON: You never? 

MR. LUBEL: We got the p u b l i c 

p r e s e n t a t i o n . 

JUDGE NELSON: You never pursued the 

discovery as t o the North Carolina --

MR. LIVINGSTON: They d i d pursue i t , - nd 

they got m a t e r i a l s . 

MR. lUBEL: Oh, Your Honor, I remember 

seeing one set of notes, -- ihey can t e l l me i f I'm 

wrong -- one set '-^ notes of some meeting w i t h a 

government of f i c i a ] , . But they've got support from 17 

governors, a l l of these s t a t e people. They d i d n ' t 

give us a l l of the d e t a i l s t h a t showed the 

communications w i t h those people. 

And based on t h a t o b j e c t i o n , they c o u l d 

give us whatever they wanted t o . 

MR. KILLORY: As a f u r t h e r p o i n t . Your 

Honor, I t h i n k i t ' s important t o remember what your 

r u l i n g s were on March 8th and how i t r e l a t e s t o what 

we're doing here. 
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The burden we have i s an enormous one 

because whiie we haven't had as many, C o n r a i l has not 

had as many, a b s o l u t e l y w i t h o u t e x e r c i s i n g t h e i r 

p o l i t i c a l r i g h t t o meet w i t h r e p r e s e n t a t i v e s and 

congres-sman, what you r u l e d on March 8th was t h a t t o 

the extent we had any communications w i t h shippers, 

speaking f o r C o n r a i l , shippers or Mexico, we should 

produce. 

We presented the packets. We produced 

them t o the other side. I t ' s a very d i f f e r e n t issue 

here when you're t a l k i n g about --

JUDGE NELSON: What do you say about t h i s 

North Carolina case? 

MR. KILLORY: I haven't looked at the 

North Carolina case. 

JUDGE NELSON: Does anyone have comments 

on i t ? 

MR. LIVINGSTON: Your Honor. I t h i n k i t 

would stand f o r the p r o p o s i t i o n t h a t w h i l e a c t i v i t y 

may be covered by the F i r s t Amendment and p r o t e c t e d , 

t h a t doesn't mean t h a t communications made i n 

connection w i t h t h a t a c t i v i t y are immune from 
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1 d i s c o / e r y . That's the d i f f e r e n c e here. 

2 The a c t i v i t x s of the p a r t i e s i n 

3 c o n t a c t i n g governmental e n t i t i e s are p r o t e c t e d by the 

4 F i r s t Amendment, of course. That doesn't mean they 

5 are immune from discovery by v i r t u e of the F i r s t 

6 Amendment. 

7 JUDGE NELSON: So t h i s i s the o n l y case, 

8 Mr. McBride, t h a t ' s ever addressed the redress clause 

9 i n the context of discovery? 

10 MR. McBRIDE: Well, i f Your Honor please, 

11 I can't . e l l you t h a t bocause the --

12 JUDGE NELSON: The only one you found? 

13 MR. McBRIDE: Well, up t o March 4 t h and 

14 5th, when we were b u s i l y doing the research and then 

15 Your Honor r u l e d t h i s was a l l premature on the 8t h , 

16 then we haven't been researching the C o n s t i t u t i o n 

17 u n t i l yesterday morning, when I got i n and found t h e i r 

18 a f t e r - m i d n i g h t communication. And then I d i d the best 

19 I could i n fo u r or f i v e hours. 

2 0 -MR. LIVINGSTON: Your Honor, we c i t e d 

21 another case i n our l e t t e r t o you of a D i s t r i c t Court 

22 d e c i s i o n i n Wisconsin i n 1995, General Motors versus 

(202) 234-4433 
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Johnson Matthey. 

JUDGE NELSON: On the Noerr-Pennington 

business? 

MR. LIVINGSTON: Right. Well, i t ' s where 

a corporation was -- I'm reading from our l e t t e r --

sanctioned f o r refusing to comply with a discovery 

order to turn over lobbying documents. And the court 

held that the F i r s t Amendment claim was not 

sub s t a n t i a l l y j u s t i f i e d . 

One of the things I'd l i k e to emphasize 

here, what we were arguing t h i s morning and what the 

issue was at t h i s hearing i s t h i s blanket, e s s e n t i a l l y 

blanket. F i r s t Amendment p r i v i l e g e that's being 

asserted without any support. 

JUDGE NELSON: I t would have to y i e l d upon 

an appropriate showing of need and other factors. 

I t ' s a q u a l i f i e d p r i v i l e g e . 

MR. McBRIDE: And, for example, that's 

exactly r i g h t . Suppose the Governor of Utah had said 

to t h e i r c l i e n t -- and they did know we had met with 

the Governor of Utah, by the way. Mr. Livingston 

corrected that. Their c l i e n t has been i n to see him. 
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and so has mine. 

Suppose the governor t o l d them ar.d they 

had an a f f i d a v i t or even j u s t a l e t t e r r e p r e s e n t a t i o n 

t h a t "We r e a l l y support the merger. We're j u s t doing 

t h i s f o r some crazy reason." Now you might begin t o 

wonder whether there's something about our 

c r e d i b i l i t y . 

Mr. L i v i n g s t o n suggests w i t h o u t any b a j i s 

i n t h i s f i s h i n g e x p e d i t i o n t h a t these notes are going 

t o show you t h a t my c l i e n t has a d i f f e r e n t p o s i t i o n 

than i t ' s taken i n the case. I ' l l t e l l you t h a t ' s not 

so. That's not why we're p r o t e c t i n g these. We're 

p r o t e c t i n g these because we want t o have c o n f i d e n t i a l 

communications w i t h government o f f i c i a l s . 

And the J u s t i c e Department t o l d you i n i t s 

March 4 t h l e t t e r , c o n t r a r y t o the r e p r e s e n t a t i o n of 

a p p l i c a n t s ' counsel, t h a t numerous shippers had t o l d 

i t t h a t they were concerned about t h r e a t s of r e p r i s a l 

here. 

And a former lav«ryer w i t h the I n t e r s t a t e 

Commerce Commission j u s t yesterday c a l l e d me t o t e l l 

me t h a t h i s c l i e n t i n t h i s case, which I ' l l name f o r 
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vou i n camera i f you l i k e and you can c a l l him i f you 

l i k e , t o l d me that one hour a f t e r t h e i r public 

opposition to t h i s p o s i t i o n to t h i s proceeding was 

announced the Southern P a c i f i Railway t o l d them, 

"We're not locking the gate to your f a c i l i t y anymore. 

We don't have time to get o f f the t r a i n . And they're 

s t a r t i n g to mistreat them for service." 

And I've got a l e t t e r i n my o f f i c e , which 

I think I neglected to bring down here today, from 

somebody who only wants you and the Justice Department 

and me to see i t to give to you about t h e i r concerns 

about threats of re p r i s a l s . 

MR. KILLORY: Moreover, Your Honor, on the 

relevance point, i t ' s one thing to say, as they did on 

March 8th, "Gee, we need to see whether these shippers 

have been bamboozled and misled i n t o taking a 

pos i t i o n . " But to apply that notion to government 

o f f i c i a l s , to say that the Department of Justice has 

been t r i c k e d by WSC or by Conrail or by somebody else 

i n t o taking an erroneous p o s i t i o n , that's j u s t 

f o o l i s h . I mean, i t ' s demeaning to those o f f i c i a l s as 

w e l l . 
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MR. LIVINGSTON: Your Honor, we're not 

attempting t o demean the Depertment of J u s t i c e . 

JUDGE NELSON: What i s there i n the North 

Carolina o p i n i o n here t h a t -- what language creates a 

q u a l i f i e d p r i v i l e g e ? 

MR. McBRIDE: Well, i t ' s the --

JUDGE NELSON: Show me the --

MR. McBRIDE: -- h o l d i n g i n the v e r y f i r s t 

paragraph t h a t the Noerr-Pennington exemption does not 

extend t o discovery of evidence because those 

communications were c e n t r a l t o the cause of a c t i o n ; 

whereas, what I'm t e l l i n g you i n the case they 

themselves c i t e d -- i t ' s marked up. So you may not 

want me t o hand t h i s one up t o you. But what the 

Eleventh C i r c u i t s a i d --

JUDGE NELSON: That's not a redress case? 

MR. McBRIDE: Not a redress case. 

JUDGE NELSON: I'm i n t e r e s t e d i n t h i s . 

MR. McBRIDE: I understand. 

JUDGE NELSON: What language i s the r e i n 

there t h a t creates a q u a l i f i e d p r i v i l e g e ? 

MR. McBRIDE: Well, the c o u r t ' s h o l d i n g 
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t h a t the communications i n question i n t h a t case were 

discoverable because without them you couldn't prove 

whether the Noerr-Pennington exemption was being 

p r o p e r l y r a i s e d i n a Sherman Act context or not. 

JUDGE NELSON: Where i s that? 

MR. McBRIDE: I f Your Honor would read 

j u s t the f i r s t paragraph of the o p i n i o n , I t h i n k 

y o u ' l l get the substance of what I j u s t described t o 

you, 

JUDGE NELSON: I t can be read as a 

s t r a i g h t f o r w a r d h o l d i n g t h a t the Noerr-Pennington 

exeniption, which, i n t u r n , i s an anchor t o the redress 

clause, does not exte. i t o discovery ^ f evidence. 

MR. McBRIDE: Right, i n t h a t c o n t e x t . I'm 

repr e s e n t i n g t o you i f you read the whole o p i n i o n , I 

t h i n k y o u ' l l see i t ' s because commiuni cat ions were 

e s s e n t i a l t o the cause of a c t i o n . The communications 

qua communications. 

JUDGE NELSON: Cause of a c t i o n i s f o r 

v i o l a t i o n s of the a n t i t r u s t law? 

MR. McBRIDE: That's r i g h t . 

JUDGE NELSON: Sy the municipals, co-ops? 
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MR. McBRIDE: That's r i g h t , i n t h e i r 

concerted a c t i o n s . And they said, ''Oh, no," they're 

covered by Noerr-Pennington, "We're exempt from the 

Sherman Act." 

And then somebody says, "Well, l e t me see 

your communications," see i f they're covered by 

Noerr-Pennington. 

They say, "Oh, no. We can't g i v e you 

those i n discovery. That wcuid show our r i g h t s . " 

And the court says, "Well, not i n t h i s 

c o n t e x t . You've got t o t u r n them over because they 

are what i s at issue." 

JUDGE NELSON: I t c e r t a i n l y can be read as 

against you here, Mr. --

MR. McBRIDE: Oh, I'm not d i s p u t i n g t h a t . 

JUDGE NELSON: Are there any comments from 

any other lavir^'ers on the i n t f rvenor side or the 

government side about t h i s North Carolina t h i n g ? What 

does the Department of Just.-^ce say about a l l of these 

t h i n g s ? Your name i s what, ma'am? 

MS. FELASCO: Michele Felasco. 

JUDGE NELSON: Helasco? 
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