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November 12, 2002

1900 K STREET, N.W
» v WasHINGTON, D.C 200061 101
BY HAND
MaiN TEL (202) 263-3000
Main Fax (202) 263-3300

I'he Honorable Vernon A. Williams : <& VW, My SILIOWIIOWS. Com
Secretary

Surface Transportation Board \“R'\\ e f_” [.l. J"‘ ~
1925 K Street, NW DwECT Fax (202) 263 5237
Washington, DC 20423-0001 astee!@mayevbvovm'ox\e com

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -
Control and Merger -- Southern Pacific Rail C orporation, et al.

Dear Secretary Williams:

On behalf of The Burlington Northern and Santa Fe Railway Company (“BNSF™) and
Union Pacific Railroad Company (“UP™), | am writing to request a twenty (20) day extension of
all applicable filing dc.ldlmcs with respect to Decision No. 98 served by the Board in this
proceeding on October 22, 2602, including the filing deadlines for any petitions for
reconsideration and the report required to be filed by BNSF and UP concerning matters
pertaining to the implementation of Section 12 of the BNSF Settlement Agreement that have
been resolved or remain outstanding, an analysis of the impact of those matters on the trackage
rights charges, and any proposed revisions to Section 12.

I'he parties are currently discussing a possible overall resolution of the open issues on
mutually-agreeable terms and are hopetul that the additional 20 days will allow them to resoive

those 1ssucs

Counsel for UP has agreed to my seeking this requested extension of ttme on behalf of

UP.

[f you have any questions regarding this request, please contact the undersigned at (202)
263-3237. Thank you for your assistance.

Sincerely,

fonend Ol

Adrian L. Steel,

Ofﬂceome;e%dlnf:s
David M. Konschnik NOV 12 2007

Michael L. Rosenthal, Esq. S
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Finance Docket No. 32760 ST :
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORPORATION AND THE DENVER AND /’/

RIO GRANDE WESTERN RAILROAD COMPANY

AMERICAN CHEMISTRY COUNCIL’S
MOTION FOR LEAVE TO FILE REPLY
The American Chemistry Council (“the Council”)' respectfully submits that UP/SP-397,
UP’s Reply to BNSF’s Response to Order to Show Cause, contains potentially misleading

arguments concerning the intent of the Council’s predecessor, CMA, regarding the trackage

' The American Chemistry Council (formerly the Chemical Manufacturers Association, or CMA)
represents the leading companies engaged in the business of chemistry. Council members apply the
science of chemistry to make innovative products and services that make people's lives better,
healthier and safer. Th: Council is committed to improved environmental, health and safety
performance through Responsible Cate®, common sense advocacy designed to address major public
policy issues, and health and environmenta! research and product testing. The business of chemistry
is a $455 billion a year enterprise and a key element of the nation's economy. Itis the nation’s
largest exporter, accounting for 10 cents out of every dollar in U.S. exports. Chemistry companies
invest more in research and development than any other business sector.




nghts fee escalator issue. UP ascnibes to CMA positions CMA never took, most notably coining

the term “CMA Method™ to refer to an escalation methodology that CMA in its CMA Agreement
with UP expressly did not adopt.
It order to ensure that the Board is not confused, the Council therefore requests leave to

file the attached bnief reply.

Respectfully submitted,

Scott N. Stone
David F. Zoll John L. Oberdorfer
Amencan Chemistry Counail Patton Boggs, LLP
Commonwealth Tower 2550 M Street, N.W
1300 Wilson Boulevard Washington, D.C. 20037
Arlington, VA 22209
Counsel for the Amencan
Chemistry Council

dated: June 28, 2002
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

BNSF'S REQUESTS FOR PRODUCTION OF DOCUMENTS
TO UNION PACIFIC

Pursuant to 49 C.F.R. § 1114.30, The Burlington Northern and Santa Fe Railway
Company (“BNSF") directs the following document requests to Union Pacific Railroad
Company (“UP").

Responses should be served as soon as possible, and in no event later than 15

days from the date of service hereof, unless specifically indicated. BNSF will pay all

reasonable costs for duplication and expedited delivery of documents to its attorneys.
“Documents” are writings or compilations of information in any form, including electronic
messages. UP should contz .t the undersigned promptly to discuss any objections or
questions regarding these requests with a view to resolving any disputes or issues of

interpretation informally and expeditiously.




DOCUMENT REQUESTS

8 Produce all documents reflecting communications, discussions or

agreements between BNSF and UP, or among BNSF, UP and any third parties,

regarding whether the costs related to the SP acquisition premium and/or costs related
to Section 9(c)(i) and (iii) capacity and capital improvements should be included in the
URCS calculations required to create the adjustment factor pursuant to Section 12 of
the BNSF Settlement Agreement.

3 Produce all documents concerning or relating to whether UP and BNSF
agreed or intended that the negotiated level of BNSF's mills per ton mile charges would
or would not include the costs related to the SP acquisition premium.

3. Produce all documents concerning or relating to the intent of BNSF, UP or
any third party that the costs related to the SP acquisition premium and/or costs related
to Section 9(c)(i) and (iii) capacity and capital improvements should be included in the
URCS calculations required to create the adjustment factor pursuant to Section 12 of
the BNSF Settlement Agreement.

4. Produce all documents concerning or relating to the intent of BNSF, UP or
any third paity in amending Section 12 of the BNSF Settlement Agreement in the
Second Supplemental Agreement executed on June 27, 1996, and/or the purpose of
such amendment.

S. Produce all documents relating to the effect of including the disputed costs
(i.e., costs related to the SP acquisiti. 1 premium and costs related to Section 9(c)(i) and
(iii) capacity and capital improvements) in the Section 12 adjustment factor cn BNSF's

ability to provide competitive service pursuant to the BNSF Settlement Agreement.




6. Produce all documents relating to the impact of including the disputed
costs (i.e., costs related to the SP acquisition premium and costs related to Section
9(c)(i) and (iii) capacity or capital improvements) in the Section 12 adjustment factor on

the trackage rights fees to be paid by BNSF pursuant to the BNSF Settlement

Agreement, including documents sufficient to identify the amount of the SP acquisition

premium and all Section 9(c)(i) and (i) capacity or capital improvemer‘s (by specific
trackage rights line and specific improvement) which UP contends should b= included in
the Section 12 adjustment factor.

Respectfully submitted,

?Q\\ra Z: :I.‘N's/als
Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlingtorn: Northern Mayer, Brown, Rowe & Maw
and Santa Fe Railway Company 1909 K Street, NW

2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

March 27, 2002




CERTIFICATE OF SERVICE

| do hereby certify that copies of The Burlington Northern and Santa Fe Railway

Company’s Request for Production of Documents to Union Pacific (BNSF-101) are

being served as follows:

By Hand:

J. Michael Hemmer, Esq.
Michael L. Rosenthal, Esq.
Covington & Burling

1201 Pennsylvania Avenue, NW
Washington, DC 20004-2401

By Overnight Delivery:

Carl W. Von Bernuth

Union Pacific Corporation

1416 Dodge Street, Room 1230
Omaha, NE 68179

James V. Dolan

Louise A. Rinn

Lawrence E. Wzorek

Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179
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Finance Docket No. 32760 mNAsG‘EBMEM

AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

UNION PACIFIC’S REQUESTS FOR PRODUCTION OF DOCUMENTS
TO THE AMERICAN CHEMISTRY COUNCIL

Pursuant to 49 C.F.R § 1114.30, Union Pacific Railroad Company (“UP”) directs
the following .!ocument requests to The American Chemistry Council (“ACC”).

Responses should be served as soon as possible, and in no event later than 15 days
from the date of service hereof, unless specifically indicated. UP will pay all reasonable costs

for duplication and expedited delivery of documents to its attorneys. “Document™ are writings or

compilations of information in any form, including electronic messages. ACC should contact the

undersigned promptly to discuss any objections or questions regarding these requests with a view
to resolving any disputes or issues of interpretation informally and expeditiously.
DOCUMENT REQUESTS
1. Produce all documents created prior to 1997 supporting ACC’s assertion

that it “was certainiy not in CMA’s (now the Council’s) contemplation that the 3.1 mills per




gross ion mile would be adjusted upward to reflect UP’s writing up of assets owning to its

purchase of SP at a price above book value.” (See CMA-15 at2.)

2. Produce all documents created prior to 1997 reflecting communications,
discussions, or agreements between the Chemical Manufacturers Association (“CMA”) and UP,
or among CMA, UP, and any third parties, regaiding whether one or both of “the disputed items
(1.e., costs related to the acquisition premium and costs related to Section 9(c)(i) and (iii)
capacity improvements) should be excluded (in the years in which they would otherwise be
included) from the URCS calculations required to create the Section 12 adjustment factor.” (See

Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB Finance Docket 32760,

Decision No. 96 (STB served Mar. 19, 2002), slip op. at 6.)

x § Produce all documents created prior to 1997 regarding whether one or
both of “the disputed items (i.e., costs related to the acquisition premium and costs related to
Section 9(c)(i) and (iii) capacity improvements) should be excluded (in the years in which they
would otherwise be included) from the URCS calculations required to create the Section 12

adjustment factor.” (See Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), slip op. at 6.)

4. If ACC files a pleading in response to the Surface Transportation Board’s
order to show cause why the Board should not dismiss the ENSF-98 clarification petition for
failure to state a claim, produce when it serves its pleading all documents supporting any
calculations and assertions about the intent of any party to any agreement that ACC includes in

its pleading. (See Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), Ordering § 1, slip op. at 7.)




March 25, 2002

Respectfully submitted,

CARL W. VON BERNUTH
Union Pacific Corporation
1416 Dodge Street, Room 1230
Omaha, Nebraska 68179
(402) 271-6304

JAMES V. DOLAN

LOUISE A. RINN

LAWRENCE E. WZOREK

[.aw Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-3309

D)2 A

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
(202) 662-5578

Attorneys for Union Pacific Corporation,
Union Pacific Railroad Company and
Southern Pac.fic Rail Corporation




CERTIFICATE OF SERVICE
I hereby certify that on this 25th day of March, 2002, I caused a copy of the
foregoing “Union Pacific’s Request for the Production of Documents to The American

Chemistry Council” to be served by hand on:

Scott N. Stone David F. Zoll

John L. Oberdorfer Thomas E. Schick

Patton Boggs, LLP American Chemistry Council

2550 M Street, N.W. Commonwealth Tower

Washington, DC 20037 1300 Wilson Boulevard
Arlington, VA 22209

and by first-class mail, postage prepaid, or by a more expeditious manner of delivery on all other

parties of record in Finance Docket No. 32760 (Sub-No. 21).

.2 )

Michael L. Rosenthal




LAW OFFICES
Gorpon P. MacDoucAaLL
1028 CONNEBOTICOUT AVE, N. W,

WasHINGTON, D. C. 2o0ae

March 25, 2002

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
Washington DC 20423

Re: #.D. No. 34145, Bulkmatic Railroad Corporation-Acquisition
Exemption-Bulkmatic Transport Company
F.D. Ne. 34179, Bulkmatic Railroad Corporation-Operation
Exemption-Bulkmatic Transport Company

Dear Mr. Williams:

The petition to reject/revoke the acquisition and operation
exemptions in the entitled proceedings was filed March 4, 2002.
The petition advised the Board of péending discovery (Pet., 2),
such that the supplement to the petition would be due April 18,
2002. 49 CFR 1121.3.

Respondent has advised it will need additional time within
which to respond to the discovery. The discovery ordinarily would
have been due March 19; however, respondent believes it will be
able to fully respond to discovery on or before April 1, 2002, and
has no objection if petitioner is accorded a comparable extension
until May 1, 2002, within which to supplement its petition.

Wherefore, it is requested that the time within which
petitioner may supplement its petition to reject/revoke be extended
to and including May 1, 2002.

A copy of this letter has béen served upon all parties of
record by first class mail postage-prepaid.

Very truly yours,

Attorn §Ifor Joseph C. Szabo,
Petitioner.

—_—_————

cc: David C. Dillon
Thomas F. McFarland







ENTERED
Office of the Secretary

MAR 26 2002

Part of
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

Finance Docket No. 32760

UNION PACIFIC’S REQUESTS FOR PRODUCTION OF DOCUMENTS
TO THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY

Pursuant to 49 C.F.R. § 1114.30, Union Pacific Railroad Compary (“UP”) directs
the following document requests to The Burlington Northern and Santa Fe Railway Company
(“BNSF”).

Responses should be served as soon as possible, and in no event later than 15 days

from the date of service hereof, unless specifically indicated. UP will pay all reasonable costs

for duplication and expedited delivery of documents to its attorneys. “Document” are writings or

compilations of information in any form, including electronic messages. BNSF should contact
the undersigned promptly to discuss any objections or questions regarding these requests with a
view to resolving any disputes or issues of interpretation informally and expeditiously.
DOCUMENT REQUESTS
A Produce all documents created prior to 1997 supporting BNSF’s assertion

that “when UP and BNSF agreed to the negotiated level of BNSF’s mills per ion-mile charges in




1995, they were fully aware of the purchase premium, and the premium was to be part of the all-
inclusive GTM mill rate.” (See BNSF-98 at 14.)

- 4 Produce all documents created prior to 1997 reflecting communications,
discussions, or agreements between BNSF and UP, or among BNSF, UP and any third parties,
regarding whether one or both of “the disputed items (i.e., costs related to the acquisition

premium and costs related to Section 9(c)(i) and (iii) capacity improvements) should be excluded

(in the years in which they would otherwise be included) from the URCS calculations required to

create the Section 12 adjustment factor.” (See Union Pacific Corp. — Control & Merger —

Southern Pacific Corp., STB Finance Docket 32760, Decision No. 96 (STB served Mar. 19,

2002), slip op. at 6.)

: 3 Produce all documents created prior to 1997 regarding whether one or
both of “the disputed items (i.e., costs related to the acquisition premium and costs related to
Section 9(c)(i) and (iii) capacity improvements) should be excluded (in the years in which they

would otherwise be included) from the URCS calculations requircd to create the Section 12

adjustment factor.” (See Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB
Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), slip op. at 6.)

4 Produce all documents, regardless of date, supporting BNSF’s assertion
that *the inclusion of the purchase premium and the capital expenditures UP was solely to fund”
would increase the trackage rights fees that BNSF pays UP under the BNSF Settiement
Agreement “in the range of approximately 0.2 mills.” (See BNSF-99 at 13 n.11.)

- If BNSF files a pleading in response to the St 1ace Transportation Board’s
order to show cause why the Board should not dismiss the BNSF-98 clarification petition for

failure to state a claim, produce when it serves its pleading all documents supporting any




calculations and assertions about the intent of any party to any agreement thai BNSF includes in

its pleading. (Se¢ Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), Ordering § 1, slip op. at 7.)

March 25, 2002

Respectfully submitted,

CARL W. VON BERNUTH
Union Pacific Corporztion
1416 Dodge Street, Room 1230
Omaha, Nebraska 68179

(402) 271-6304

JAMES V. DOLAN

LOUISE A. RINN

LAWRENCE E. WZOREK

Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-3309

72U
J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
(202) 662-5578

Attorneys for Union Pacific Corporation,
Union Pacific Railroad Company and
Southern Pacific Rail Corporation




CERTIFICATE OF SERVICE

I hereby certify that on this 25th day of March, 2002, I caused a copy of the
foregoing “Union Pacific’s Request for the Production of Documents to The Burlington Northern
and Santa Fe Railway Company” to be served by hand on:

Erikz Z. Jones

Adrian L. Steel, Jr.

Adam C. Slone

Mayer, Brown, Rowe & Maw
1909 K Street, NW
Washington, DC 20006

and by overnight delivery on:

Jeffrey R. Moreland

Richard E. Weicher

Sidney L. Strickland, Jr.

Michael E. Roper

The Burlington Northern

and Santa Fe Railway Company
2500 Lou Menk Drive, Third Floor
Ft. Worth, TX 76131-0039

and by first-class mail, postage prepaid, or by a more expeditious manner of delivery on all other

parties of record in Finance Docket No. 32760 (Sub:-No. 21).

2.7 4

Michael L. Rosenthal
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I'he Honorable Vernon A. Williams, Secretany \ Mall
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Surface Transportation Board A AN
1925 K Street, NW  Suite 700 \C;\[;
Washington, DC  20423-0001 N vy
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Re: Fin. Docket No. 32760, Union Pacific Corporation, Umon Pacific Railroad
Company, and Missoun Pacific Raroad Company — Control <nd Merger — Southern
Pacific Rail Corporation, Southern Pacific Transportation Cor pany, St. Lows
Southwestern Raillway Company, SPCSL Corp., and the Denver and Kio Grande

Western Ralroad Company

Dear Secretary Williams

I'nclosed are an ongmal and 25 copies of ( MA IS, American Chemustry Council’s Motion for Leave
to File Reply and CMA 19, Amencan Chemistry Council Reply to UP/SP-397. Please stamp the

additional copy with the date of receipt and return with our messenger

\lso enclosed 1s a diskette wath this filing in Word Perfect 5.x

oS

Scott N. Stone 5 ENTERED
Office of Proceedings

Counsel for the American

Chemistry Council JUlL 1 2002

Part of
Public Record

DENVER ORT /IRGINIA WASHINGTON, DC
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BEFORE THE

SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORPORATION AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

ENTERED
ce of Proceedings

Jul 1 2002
AMERICAN CHEMISTRY COUNCIL’S Part of
MOTION FOR LEAVE TO FILE REPLY Public Record

s o . : . . . sason . . .
I'he American Chemistry Council (“the Council™)’ respectfully submits that UP/SP-397,
UP’s Reply to BNSF’s Response to Order to Show Cause, contains potentially misleading

arguments concerning the intent of the Council’s predecessor, CMA, regarding the trackage

The Amencan Chemistry Council (formerly the Chemical Manufacturers Association, or CMA)
represents the leading companies engaged in the business of chemistry. Council members apply the
science of chemistry to make innovative products and services that make people's ives better,
healthier and safer. The Council 1s committed to improved environmental, health and safety
performance through Responsible Care®, common sense advocacy designed to address major public
policy issues, and health and environmental research and product testing. The business of chemistry
15 a $455 billion a year enterprise and a key element of the natton's economy. i 1s the nation’s
largest exporter, accounting for 10 cents out of every dollar in U.S. exports. Chemistry companies
invest more in research and development than any other business sector.




rights fee escalator issue. UP ascribes to CMA positions CMA never took, most notably coining

the term “CMA Method” to refer to an escalation methodology that CMA in its CMA Agreement
with UP expressly did not adopt.
[t order to ensure that the Board is not confused, the Council therefore requests leave to

file the attached brief reply.

Respectfully sul mitted,
P R

oo
) ‘ (/,
: ( ¢ mr

Scott N. Stone
David I, Zoll John I.. Oberdorfer
\mencan Chemistry Council Patton Boggs, LLP
Commonwealth Tower 2550 M Street, N.W.
1300 Wilson Boulevard Washington, D.C. 20037
\rlington, VA 22209

Counsel for the Amernican

Chemustry Council

dated: June 28, 2002




BEFORE THE
SURFACE TRANSPORTATION BOARD
Finance Docket No. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORPORATION AND THE DENVER AND

RIO GRANDE WESTERN RAILROAD COMPANY

AMERICAN CHEMISTRY COUNCIL'S
REPLY TO UP/SP-397
The American Chemistry Council (“the Council™)’ submitted evidence to the Board on
May 22, 2002 in CMA-17 showing that the Council’s predecessor, CMA, had negotiated with

UP and had obtained agreement to a modified escalator formula for the trackage rights fees to be

The Amencan Chemustry Counail (formerly the Chemical Manufacturers Association, or CMA)

represents the leading companies engaged in the business of chemistry. Council members apply the

science of chemustry to make innovative products and services that make people's lives better,
healthier and safer. The Councail 1s commutted to improved environmental, health and safety
performance through Responsible Care™, common sense advocacy designed to address major public
policy issues, and health and environmental research and product testing. The business of chemistry
is a $455 billion a year enterprise and a key element of the nation's economy. It 1s the nation’s
largest exporter, accounting for 10 cents out of every dollar in US. exports. Chemistry companies
mnvest more in research and development than any other business sector.




paid by the BNSF. The original escalator agreed between UP, SP and BNSF was based on 70%
of year-to-year changes in the RCAF. The revised escalator adopted by UP and CMA in
Paragraph 7 of the CMA Agreement provided that the trackage rights fees would “be adjusted
upward or downward cach year by the difference between the year in question and the preceding
year in UP/SP’s system average URCS costs for the categories of maintenance and operating
costs covered by the fee.” See CMA-17, Verified Statement of Thomas E. Schick at 4.

If there is anything that can fairly be characterized as the “CMA Method,” the escalator
formula in Paragraph 7 of the CMA Agreement was it, because this is the only escalator formula
that CMA ever agreed to. What UP labels as the “CMA Method™ was an escalator formula
suggested carlier by one of CMA’s witnesses, Mr. Crowley, which CMA did not adopt in the
CMA Agreement.

I'he intention and effect of the escalator formula in Paragraph 7 of the CMA Agreement
was to adjust the trackage nights fees beginning in the second post-merger year. Schick V.S, 1d.
at 4. Because the first adjustment would have been based on a comparison of costs in the second

post-merger year with costs in the first post-merger year, there never would have been a

comparison of post-merger costs with pre-merger costs. Id.’

CMA never agreed to, and was not involved in negotiating, the changes subsequently
made by UP, in its second supplemental agreement with BNSF, which UP now refers to as the

“CMA Method.”™ As the Council has pointed out, the Second Supplemental Agreement was filed

Hence the Council disagrees with UP’s view (UP/SP-397 at 20) that the words “the year
in question™ in Section 7 of the CMA Agreement must mean the previous year. If the
intention had been to base the adjustment on a comparison of the two prior years’ costs,
that is what the CMA Agreement would have said.




on the last business day before the oral argument in the UP/SP merger, after CMA had already
filed a brief withdrawing its opposition to the merger.”

UF suggests that it “agreed™ to adopt the escalator formula proposed by CMA’s witness
Crowley. UP/SP-397 at 11. But CMA never asked UP to agree to this escalator. The CMA
Agreement, as noted, did not contain this escalator. Although UP and BNSF subsequently
agreed, in the Second Supplemental Agreement, to amend the agreement to incorporate the
Crowley formula, CMA never agreed to this. Nor was CMA involved in the negotiations that
resulted in the Second Supplemental Agreement.

In sum, it would erroncous to infer that UP adopted the “CMA Method™ in any way at the
behest of, or with the agreement of CMA. As far as the Council is concerned, the so-called
“CMA Method,” as interpreted by UP, is invahd, both because it was adopted without
consultation with CMA, and because, as now interpreted by UP, it would materially abrogate an
important aspect of the CMA Agreement  that the escalator formula should be based only on a
comparison of costs for post-merger years, rather than comparing pre-merger costs with post-
merger costs. It would be unjust to construe the Second Supplemental Agreerent as abrogating
this aspect of the CMA Agreement, for two reasons. First, CMA was not involved in negotiating
the Second Supplemental Agreement. Second, the Board in approving the UP/SP merger
imposed the CMA Agreement (including Paragraph 7) as an additional condition separate from

the UP/SP-BNSF Settlement Agreement.”’

UP’s submission of testimony from Mr. Rebensdorf on April 29, 1996 stating UP’s
unilateral intention or interpretation regarding the escalator formula (see quoted passage,
UP/SP-397 at 12) had no effect, and could not have had any effect, in modifying the
mutual agreement of UP and CMA in the CMA Agreement.

See Decision No. 44, 1 S.T.B. 233 at 419.




The best that can be said of the escalator formula that was adopted in the Second
Supplemental Agreement is that, if it were applied in such a way as not to alter the underlying
intent of the CMA Agreement to compare only post-merger years, it could be harmomzed with
CMA’s intentions. Indeed, as Mr. Schick testifies, he was advised that the change in the
escalator formula made in the Second Supplemental Agreement was intended to be only a
technical, non-substantive change. CMA-17, Verified Statement of Thomas E. Schick at 6.
BNSF has submitted evidence and argument concerning how the formula, with the proper
adjustments, could carry out the intention of the CMA Agreement and not be distorted by
inclusion of merger related cost write-ups and capital investments which UP repeatedly pledged

to pay for. The Council concurs with and endorses that evidence and argument

Respectfully submutted,
sk

\

(

Scott N. Stone
David F. Zoll John L. Oberdorfer
American Chemistry Council Patton Boggs, LLP
Commonwealth Tower 2550 M Street, NW.
1300 Wilson Boulevard Washington, D.'. 20037
Arlington, VA 22209

Counsel for the American

Chemistry Council

dated: June 28, 2002
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- BEFORE THE
SURF ACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

UP’S MGTION TO DISMISS BNSF’S PETITION FOR CLARIFICATION
OF THE TRACKAGE RIGHTS FEE ADJUSTMENT PROVISION

BNSF seeks clarification of the BNSF Settlement Agreement’s provision for
adjusting trackage rights fees. BNSF-98, Petition of the Burlington Northern and Santa Fe
Railway Company for Clarification (“Petiiion”), December 21, 2001, pp. 1-2. The Board should
dismiss BNSF’s Petition and require the parties to arbitrate their dispute. The BNSF Settlement
Agreement requires arbitration, and both BNSF and UP invoked arbitration before BNSF filed its
Petition. BNSF claims that this dispute 12ises important policy questions for the Board about
whether 3NSF can compete with UP, but BNZF’s ability to compete effectively using the
adjusted fees is well established.

The Board should also dismiss BNSF’s petition for failing to state a claim.
BNSF’s petition relies entirely on unsupported 2!legations that the parties’ intent differed from
the language of the BNSF Settlement Agreement. In the absence of evidence, UP cannot

respond to BN 5F’s claims, and the Board has no basis for granting the relief that BNSF seeks.
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BACKGROUND

A pending arbitration proceeding encompasses bcth issues on which BNSF seeks
clarification. On October 4, 2001, after good-faith efforts to resolve the parties’ differences had
failed, Ur commenced arbitration regarding the BNSF Settlement Agreement’s provision for
adjusting trackage rights fees. That provision states explicitly that fees will be adjusted from
year to year to reflect changes in URCS costs:

All trackage rights charges under this Agrecment shall be subject

to adjustment upward or downward July 1 of each year by the

difference in the two preceding years in UP/SP’s system average

URCS costs for the categories of maintenance and operating costs
covered by the trackage rights fee.

Restated and Amended BNSF Setilement Agreement, § 12. The provision defines “URCS costs”
as “‘costs developed using the Uniform Rail Costing System.” Id.

UP sought to arbitrate whether URCS costs should be altered to eliminate the

effect of normal purchas= accounting for UP’s purchase of SP." On November 1, 2001, BNSF

filed a counter-request for arbitration seeking arbitration on the same issue. BNSF also asked for

arbitration on a new URCS-costing issue: whether URCS costs should be altered to eliminate

UP described the URCS-costing dispute as follows:

For the 1997 and 1998 annual adjustments, UP calculated “the
difference in the two preceding years” in UP/SP’s costs using
actual data from 1995 and 1996, and from 1996 and 1997,
respectively, as provided in Section 12 [of the BNSF Settlement
Agreement]. BNSF claims that the 1995 and 1996 cost data should
be artificially adjusted to reflect UP’s post-merger cost structure,
even though Section 12 does not provide for any such adjustment.

UP’s demand for arbitration is attached as Exhibit A.

UP also raised a second issue: whether the adjustment should reflect the difference in
URCS costs in the two preceding years, as UP contends, or the percentage change in URCS costs
in the two preceding years, as BNSF contends. BNSF does not seek clarification with respect to
the second issue. Petition, p. 2 n.3.
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certain merger-related investments.” BNSF’s counter-request raised three additional issues

relating to the app'ication of the fee adjustment provision.” UP and BNSF have since resolved

those three issues.

On December 21, while the parties prepared for arbitration, BNSF filed its
petition for clarification. The Petition asks the Board to resolve the same two URCS-costing

1ssues contained in BNSF’s counter-request for arbitration.

I THE BOARD SHOULD REQUIRE UP AND BNSF TO ARBITRATE THIS DISPUTE
The Board shculd require UP and BNSF to arbitrate their dispute regarding the

adjustment provision. The BNSF Settlement Agreement requires arbitration of disputes as the
exclusive remedy. Both BNSF and UP have already invoked arbitration. Moreover, the Board
does not need to intervene; this dispute does not involve any important policy question about
whether BNSF can compete with UP.

A. The BNSF Settlement Agreement Requires Arbitration

The fee adjustment dispute is subject to a requirement to arbitrate. UP and BNSF
included an arbitration clause in the BNSF Settlement Agreement. They agreed that “unresolved

disputes and controversies concerning any of the terms and provisions of this Agreement or the

BNSF described the URCS-costing disputes as follows:

Whether UP is entitled to include the purchase premium associated
wih its acquisition of SP and certain merger-related expenditures
relating to the trackage rights lines which were to be funded solely
by UP in the investment base used in the adjustment of the
trackage rights charges payable by BNSF.

BNSF’s counter-request for arbitration is attached as Exhibit B.

: The additional issues involve: (i) the method of combining UP and SP URCS costs for

1995 and 1996; (ii) the categories o maintenance and operating costs that are used to calculate

the fee adjustment; and (iii) the source of dispatching expenses that are used to calculate the fee
adjustment.
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application of charges hereunder shall be submitted for binding arbitration under Commercial

Arbitration Rules of the American Arbitration Association which shall be the exclusive remedy

1 the parties.” Restated and Amended BNSF Settlement Agreement, § 15.* The fee adjustment

dispute involves a term or provision of the agreement, so arbitration is the “exclusive” remedy.
The Board should not consider a dispute that is subject to arbitration. In its
decision concluding formal UP/SP merger oversight, the Board stated that it would remain
available to resolve disputes “subject to any applicable requirement to arbitrate.” Union Pacific
Corp. — Control & Merger — Southern Pacific Corp., STB Finance Docket 32760 (Sub-No. 21),
Decision No. 21 (STB served Dec. 20, 2001) (“General Oversight Dec. No 21"), slip op. at 6.
The Board specifically expressed a preference for private resolution of the parties’ fee
adjustment dispute. See id., slip op. at 7. The Board should thus dismiss BNSF’s petition in

favor of the arbitration proceeding required by the BNSF Settlement Agreement.

Section 15 of the Restated and Amended BNSF Settlement Agreement states:

Except as otherwise provided by any decision of the STB or by
separate agreement, unresolved disputes and controversies
concerning any of the terms and provisions of this Agreement or
the application of charges hereunder shall be submitted for hinding
arbitration under Commerciai Arbitration Rules of the American
Arbitration Association which shall be the exclusive remedy of the

parties.

: Board policy strongly favors arbitration and other private methods of dispute resolution.
See. e.g., Arbitration — Various Matters Relating to Its Use as an Effective Means of Resolving
Disputes that Are Subject to the Board’s Jurisdiction, STB Ex Parte No. 586 (STB served Oct.
26, 2001), slip op. at 1.
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BNSF and UP Have Already Invoked Arbitration

Even if BNSF could have asked the Board to resolve the fee adjustment dispute, it
invoked arbitration first. The Board should not allow BNSF to change forums at whim.’

BNSF filed its petition for clarification nearly two months after it had filed its

expanded counter-request for arbitration and nearly three months after UP had initiated the

arbitration. Before BNSF filed its petition, the parties were actively pursuing arbitration. The
parties had agreed to a process for selecting arbitrators, and they had agreed to compromise the
three additional issues raised in BNSF’s counter-request. If BNSF wanted the Board rather than
an arbitrator to decide this dispute, it should have made that request much earlier. BNSF should

be held to the choice that it made.

c. This Dispute Does Not Require the Board To Resoive Any Important Policy
Question About Whether BNSF Can Compete with UP

The fee adjustment dispute does not involve any important policy question
requiring Board intervention. In typical fashion, BNSF argues that, unless its prevails, it wil' be
unable to compete on a “level playing field.” Petition, p. 16. No such danger exists. The current
level of trackage rights fees has allowed BNSF to compete vigorously for the traffic opened up to
it by the merger, as the Board has found in five consecutive oversight decisions. This dispute
will not cause those fees to rise in the future. Moreover, the adjustment mechanism is subject to
renegotiation and, ultimately, to arbitration. There is thus no important policy question for the

Board to address.

< BNSF claims that it “is willing to submit to the arbitrator in the first instance the specific
question of whether the adjustments made for the [past five] years were correct.”” Petition, p. 8.
BNSF also states, however, that “it is critical that the Board resolve the key threshold issue of the
proper investment base.” Id. BNSF’s first statement apparently refers to arbitration regarding
the complex recalculations of UP URCS that would ve required if the Board ruled in its favor.




The core of the parties’ dispute involves the trackage rights fees that BNSF has
been paying UP over the past five years. BNSF claims that the fees it paid were too high
because UP misinterprets the adjustment mechanism. Regardless of who prevails in this dispute,
BNSF cannot possibly claim that its ability to compete has been harmed. As BNSF reveals in its
Petition, it was completely unaware of the fee adjustment issue until it audited UP’s adjustment
methodology. Petition, p. 2. It competed vigorously while paying the adjusted fees.

Five years of Board oversight proceedings have established that BNSF is an

effective competitor using the rights it obtained in the UP/SP merger, despite paying trackage

rights fees that BNSF now claims to be flawed.” In its final annual oversight decision, the Board

concluded that “BNSF has competed vigorously for the traffic opened up to it by the BNSF
Agreement and has become an effective competitive replacement for the competition that would

otherwise have been lost or reduced when UP and SP merged.” Generai Oversight Dec. No. 21,

slip op. at 4.

The Board’s conclusion endorsed BNSF’s own pride in its competitive success.
In its final oversight report, BNSF told the Board that it “*has been and continues to be an
aggressive and effective competitor utilizing the rights it obtained pursuant to the BNSF
Settlement Agreement and the conditions imposed by the Board.” See, e.g., BNSF-PR-20, p. 2.
BNSF reported that aggressive marketing efforts have paid off handsomely - its traffic volume

on UP lines grew steadily over the five-year oversight period, as did its loadings and deliveries.

See Union Pacific Corp. — Control & Merger — Southern Pacific Corp., STB Finance
Docket 32760 (Sub-No. 21), Decision No. 16 (STB served Dec. 15, 2000); Union Pacific Com. —
Control & Merger — Sovthern Pacific Corp., STB Finance Docket 32760 (Sub-No. 21), Decision
No. 15 (STB served Nov. 30, 1999); Union Pacific Corp. — Control & Merger — Southern Pacific
Corp., STB Finance Docket 32760 (Sub-No. 21), Decision No. 13 (STB served Dec. 21, 1998);
Union Pacific Corp. — Control & Merger — Southern Pacific Corp., 2 S.T.B. 703 (1997).
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Id. at 5-6. Before the merger, BNSF told the Board “that it would grow the traffic associated
with its rights . . . to the size and scale of a new Class I railroad.” Id. at 4. Five years later,
BNSF reported that it met that commitment and, in fact, “has exceeded that goal.” Id. Even
though it had already exceeded its gcal, BNSF said that it “anticipates the continued customer
growth and commercial success of its UP/SP franchise.” Id. at 7.

BNSF would have to disavow five years of its own oversight reports in order to
argue that the fees are too high to permit it to compete. The Board would have to ignore five
years of oversight decisions in order to agree.

BNSF warns that it may not be competitive in the future, but those concerns are

not credible. First, the trackage right fees will not rise in the future because of the disputed costs.

If RNSF wins, the fees will fall, but any disputed “increase” cc:urred in the past.8 Second, the

BNSF Settlement Agreement allows either party to request review and renegotiation of the fee
adjustment mechanism every five years. If the parties do not agree “on the need for or the extent
of adjustment,” then “either party may request binding arbitration.” Restated and Amended
BNSF Settlement Agreement, § 12. BNSF has already commenced the review and renegotiation
process.” The trackage rights fees that BNSF pays in the future will be adjusted based on the

results of that process.

. In fact, the trackage rights fees have not increased above their original levels, with one
minor exception. BNSF’s complaint is that the fees have not fallen as much as they should have.
The minor exception involves the fee for Keddie-Stockton/Richmond trackage rights. The
parties negotiated a separate fee for the Keddie segment, which, unlike the fees for other
segments, is calculated to two decimal places. See Restated and Amended BNSF Settlement
Agreement, § 9(a). The Keddie fee initially fell, but it later rose above the original level as a
result of rounding.

y See Letter from Richard E. Weicher, Esq., BNSF’s Vice President and Senior Regulatory
Counsel, to James V. Dolan, Esq., UP’s Vice President-Law, dated Nov. 1, 2001 (attached as
(continued...)
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The fees BNSF has paid in the past have not hindered its ability to compete, and
future adjustments to those fees are currently subject to review and renegotiation. Public policy

concerns do not justify Board intervention in the dispute.

IL. THE BOARD SHOULD DISMISS BNSF’S PETITION FOR FAILING TO STATE
A CLAIM

BNSF s petition rests entirely on allegations that the parties intended to apply the
adjustment provision in a way that requires modifications to URCS. BNSF claims that the
parties intended to exclude the “purchase premium” and certain merger-related investments from
URCS when they adjusted trackage rights fees. Those allegations, however, are entirely
unsupported. They provide no basis for granting the relief that BNSF seeks.

BNSF offers no evidence to support its claims that the parties intended to depart
from URCS. It identifies no witnesses and includes no verified statements. 1f BNSF’s claims
are based on statements from BNSF or UP personnel, BNSF should reveal who made the

statements, so UP can address the sources and contexts. If there is a document that supports

BNSF’s claims, it should produce that document. It does neither."’

Exhibit C). UP and BNSF subsequently agreed to hold the joint review and renegotiation in
abeyance pending the completion of the arbitration.

BNSF cites evidence that the BNSF Settlement Agreement was designed to allow BNSF
to replace the competition provided by the pre-merger SP. BNSF also cites evidence that the fee
adjustment provision was designed to reflect changes in UP’s actual costs. Those propositions
are undisputed. BNSF offers no support, however, for its key assertions: that the parties
intended to capture some of the URCS-cost changes resulting from merger-related expenses in
the initial trackage rights fee and that they intended to depart from URCS in the adjustment
process because some URCS costs are not “actual” costs. BNSF quotes, with apparent approval,
Applicants’ statement that trackage rights fees will be adjusted on the basis of changes in “‘actual
UP/SP system average URCS costs for the categories of maintenance and operating costs
covered by the fees.” BNSF-98, p. 10 n.7. If BNSF is claiming that “actual” maintenance and
operating costs are something other than the “system average UCRS costs™ and that the
adjustment provision does not reflect the parties’ intent, BNSF should present evidence that
supports its claim.
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BNSF also offers no evidence to explain how the parties allegedly intended to

modify URCS. It does not explain how the parties intended to identify and remove disputed

items from URCS. It refers only to some undefined intent to “exclude” some costs.'' If BNSF

claims that (he parties agreed to procedures for modifying URCS, it should not only describe
those procedures, but also identify where the parties’ agreement to apply those procedures can be
found.

The language of the BNSF Settlement Agreement provides no evidence to support
BNSF’s “intent” claims. TUnder Section 12 of the agreement, trackage rights fees are to be
adjusted annually based on changes in “UP/SP’s system average URCS costs.” Restated and
Amended BNSF Settlement Agreement, § 12. The provision requires that fee adjustments be
based on changes in system average URCS costs. It contains no suggestion that the parties
agreed to a'ter URCS costs in any way or did not consider some of the costs reflected in URCS
to be “actual” costs.’ It specifically defines “URCS” cos's to mean “costs developed using the
Uniform Rail Costing System.” Id.

Under these circumstances, UP cannot respond effectively to BNSF’s claims.
Neither UP nor the Board can fully address BNSF’s claims about the parties’ intent unless BNSF
first clarifies their substance, reveals their factual basis, and explains how it believes the

“purchase premium™ and merger-related capital expenditures are to be excluded from URCS.

i BNSF also fails to explain how the relief it seeks could be implemented. BNSF claims
that it would not require UP to create and maintain two separate sets of URCS figures
indefinitely into the future, but that is exactly what its proposed relief requires. See Petition,
p. 16 n.12.

o Under the Board’s long-established accounting rules, UP’s costs include the cost of
transportation property acquired. See Western Coal Traffic League v. Union ., acific R.R., STB
Finance Docket No. 33726 (STB served May 12, 2000), slip op. at 7-8.
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In light of the deficiencies in BNSF’s petition, the Board has no basis for

disregarding the express language of the BNSF Settlement Agreement and granting BNSF the

relief it seeks. The Board should dismiss BNSF's petition for failing to state a claim upon which

relief can be granted.

CONCLUSION

UP and BNSF submitted their fee adjustment dispute to arbitration, as required by
the BNSF Settlement Agreement. Nothing justifies releasing BNSF from its commitment to
arbitrate these types of disputes, or its specific election to arbitrate this dispute. Even if this were
an appropriate forum, the Board should still dismiss BNSF’s petition for failing to state a claim.

Respectfully submitted,

CARL W. VON BERNUTH
Union Pacific Corporation
1416 Dodge Street, Room 1230
Omaha, Nebraska 68179
(402) 271-6304

JAMES V. DOLAN

LOUISE A. RINN

LAWRENCE E. WZOREK

Law Department

Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-3309

77,

/MICHAEL HEMME
UMICHAEL L. ROSENTHAL
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2401
(202) 662-5578

Attorneys for Union Pacific Corporation,

Union Pacific Railroad Company and

Southern Pacific Rail Corporation
January 14, 2002




CERTIFICATE OF SERVICE

[ hereby certify that on this 14th day of January, 2002, I caused a copy of the

foregoing “UP’s Motion to Dismiss BNSF’s Petition for Clarification of the Trackage Rights Fee

Adjustment Provision™ to be served by first-class mail, postage prepaid, or by a more expeditious

manner of delivery on all parties of record in Finance Docket No. 32760 (Sub-No. 21).

Michael L. Rosenthal
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American Arbitration Association

COMMERCIAL ARBITRATION RULES
DEMAND FOR ARBITRATION

A= 1o conract the other parties to ascertain whether they wish to mediate this maiter. please check this box (there is no additional administrative

fee for this seriice)

MEDIATION s a nonbinding process. The mediator assists the parties in working out a sojution that is acceptable to them. If vou wish for the D |

|
|
|
J

| TO Name The Burlingtoa Northerm and Santa Name of Representative (if known) Name of Firm «f appiicabies

| Acdldress Regaesen(auve‘s Address e
2500 Lou Menk Drive, Third Floor 25 Lou nk Drive, Third Floor

City State Zip Code City | State Zip Code
Pt. Worth X 76131-0039 Pt. Worth X 76131-0039

Phone No Fax No. Phone No. Fax No
(817) 352-2368 (817) 352-2399 (817) 352-2368 (817) 352-2399

. The nameci claimant. a party 10 an arbitration agreement contained in a written contract. dated S€ptember 25, 1995

and provicing ‘or arbitration under the Commercial Arbitration Rules of the American Arbitration Association. hereby demands
arbitration thereuncler

| THE NATURE OF THE DISPUTE

See Attachment A hereto.

THE CLAIM OR RELIEF SOUGHT (the Amount. if Any;

See Attachment A hereto.

DOES THIS DISPUTE ARISE OUT OF AN EMPLOYMENT RELATIONSHIP? U Yes B No

TYPES OF BUSINESS

Claimant Railroad Railroad

Respondent

HEARING LOCALE REQUESTED Washington, D.C.

You are hereby notified that copies of our a. vitration agreement and this demand are being filed with the American Arbitration

Association at s Hashington, D.C. office. with a request that it commer 2 administraticn of the arbitration. Under the ruies.
vou may file an answering statement within fifteen days after notice from the AAA.

Signature (mas be s ive) Title
| Attorney

Name of Claimant Name of Representative Name of Firm 11 Applicable)
tinion Pacific Railroad Company enthal Covington & Burlin

Address (10 Be Used in Connection with This Case) Representative's Address
1416 Dodge Street 1201 Pennsylvania Avenue, N.W.

City State City State Zip Code
ORaha - 68179 Washington D.C. -24
Phone No. Fax No. Phone No. Fax Mo.
402) 271-5000 (202) 662-5448 (202) 778-5448

TO INSTITUTE PROCEEDINGS. PLEASE SEND TWQ COPIES OF THIS DEMAND AND THE ARBITRATION AGREEMENT.

WITH THE FILING FEE AS PROVIDED FOR IN THE RULES, TO THE AAA. SEND THE OKIGINAL DEMAND TO THE
RESPONDENT.




ATTACHMENT A

NATURE OF DISPUTE AND RELIEF SOUGHT

This dispute invoives the procedures for adjusting the compensation that The
Burlington Northern and Santa Fe Railway Company (“BNSF”) must pay to operate its trains
over certain tracks owned by Union Pacific Railroad Company (“UP").

The dispute arises under an Agreement dated September 25, 1995 (Attachment B)
and a Second Supplemental Agreement dated June 27, 1996 (Attachment C) between Union
Pacific Corporation, Union Pacific Railroad Company, Missouri Pacific Railroad Company,
Southemn Pacific Rail Corporation, Southern Pacific Transportation Company, The Denver &
Rio Grande Western Railroad Company, St. Louis Southwestern Railway Company, and SPCSL
Corp. (collectively, “UP/SP™), on the one hand, and Burlington Northern Railroad Company and
The Atchison, Topeka and Santa Fe Railway Company (collectively, “BN/Santa Fe™), on the
other hand. (There is also a Supplemental Agreement between the same parties dated November
18, 1995; but we do not include it because its provisions are not directly relevant to the parties’
dispute.)

The September 25, 1995, Agrecment as supplemented by the June 27, 1996,
Second Suppiemental Agreement, collectively referred to as the “BNSF Settlement Agreen.ent,”
was imposed by the Surface Transportation Board as a condition to its approval of a merger
between the Union Pacific and Southemn Pacific railro- ' systems, which was consummated on
September 11, 1996.

The BNSF Settlement Agreement provides, inter alia, for grants of “‘trackage
rights” that allow BNSF to operate its trains over designated UP tracks and UP to operate its
trains over designated BNSF tracks as long as the railroads compensate each other for such
operations.

The initial trackage rights compensation levels were set forth in Section 9(a) of
the September 25, 1995 Agreeraent. Section 9(a) also provides that the compensation levels
“shall be escalated in accordunce with the procedures described in Section 12 of this
Agreement.”

The procedures described in Section 12 of the’Scptcmbcr 25, 1995 Agreement
were amended by Section 9 of the June 27, 1996 Agreement.” As a result of the amendment, the
BNSF Settlement Agreement trackage rights escalation clause currently provides that the

: In the years after the agreements, the rail entities in the Union Pacific and Southemn
Pacific systems merged in a series of transactions, and the surviving entity is UP. The rail
entities in the BN/Santa Fe system also merged, and the surviving entity is BNSF.

b

e The amendment to Section 12 was required by an agreement among UP/SP, BN/Santa
Fe, and the Chemical Manufacturers Association, dated April 18, 1996 (Attachment D).




trackage nghts charges shall be adjusted each year by the difference in a specified measure of
UP’s maintenance and operating costs in the two preceding years. Specifically, Section 12, as
amended, provides:

All trackage rights charges under [the BNSF Settiement
Agreement] shall be subject to adjustment upward or downward
July 1 of each year by the difference in the two preceding years in
UP/SP’s system average URCS costs for the categones of
maintenance and operating costs covered by the trackage rights
fees. “URCS costs™ shall mean costs developed using the Uniform
Rail Costing System.

UP has adjusted its trackage nights charges to BNSF annually in accordance with
Section 12. BNSF claims, however, that according to its own calculations, UP has overcharged
BNSF. BNSF has demanded that UP refund the alleged overcharges, and BNSF has st.ort-paid
©On one occasion.

UP accordingly has instituted this arbitration pursuant to the terms of Section 13
of the September 25, 1996 Agreement, which provides:

Unresolved disputes and controversies concerning any of the terms
and provisions of this Agreement or the application of charges
hereunder shall be submitted for binding arbitration under the
Commercial Arbitration Rules of the American Arbitration
Association which shall be the exclusive remedy of the parties.

The dispute between UP and BNSF ultimately turns on two differences in the
parties’ respective interpretations of the Section 12 adjustment procedures:

(1) For the 1997 and 1998 annual adjustments, UP calculated “the difference
in the two preceding years™ in UP/SP’s costs using actual data from 1995 and 1996, and from
1996 and 1997, respectively, as provided in Section 12. BNSF claims that the 1995 and 1996
cost data should be artificially adjusted to reflect UP’s post-merger cost structure, even though
Section 12 does not provide for any such adjustment.

(2) In making each annual adjustment, UP adjusted the trackage rights
charges by “the difference” between UP/SP costs in the two preceding years, as required by
Section 12. BNSF claims that the charges should be adjusted by the percentage change in
UP/SP’s costs, even though Section 12 explicitly refers to “the difference” in costs.

UP requests that the arbitrator find that UP has correctly interpreted and applied
Section 12’s trackage rights compensation adjustment provision, that BNSF’s interpretations are
incorrect, and that UP is accordingly entitled to compensation at the levels it has established.







Attoraeys at Law

311 South Wacker Drive
Suite 3000

Chicago, illinois
60606-6677

Tel 312.360.6000

Weston W. Marsh
Partoer

Direct 312.360.6702
Fax 312.360.6575

wmarsh@
“eebornpeters.com

Chrcago

Springfield

Freeborn & Peters

November 1, 2001

VIA FEDERAL EXPRESS

Mr. Gregory M. Smith

American Arbitration Association
Case Management Center

2200 Century Parkway, Suite 300
Atlanta, GA 30345-3203

Re: 16 Y 181 00545 01; Union Pacific Railroad Company and
The Burlington Northern and Santa Fe Railway Company

Dear Mr. Smith:

We represent The Burlington Northern and Santa Fe Railway Company
("BNSF"), Respondent in the above matter. This will acknowledge receipt of
your letter dated October 18, 2001 notifying BNSF of the filing of the demand for
arbitration in this proceeding submitted on behalf of Claimant, Union Pacific
Railroad Company (“UP"). Please accept this letter as BNSF's answering
statement to UP's demand for arbitration, pursuant to Rule R-4(b) of the
Commercial Dispute Resolution Procedures of the American Arbitration
Association, and as BNSF's counter-request for arbitration as set forth below.

UP's demand for arbitration states that this dispute involves the
interpretation and application of Section 12 of a September 25, 1995 Settlement
Agreement between UP and BNSF (collectively, the “Parties™), as amended and
supplemented by Section 9 of a June 27, 1996 Second Supplemental Agreement
between the Parties. BNSF concurs that these agreements are involved in the
dispute but disagrees with UP's characterization of the issues to be .=solved.

UP’s demand acknowledges that the pertinent agreements were “imposed
by the Surface Transportation Board [“STB"] as a condition to its approval of a
merge=r between the Union Pacific and Southern Pacific railroad systems, which
was consummated on September 11, 1996.”" But UP neglects to explain that the
condition was imposed because, without it, competition for rail transportation of
freight would be eliminated in vast areas of the U.S. by merger of UP and SP.
The remedy for this anti-competitive merger was for the STB to require that
BNSF be allowed to operate competing freight service with its own trains over
UP and SP tracks, subject to specified compensation. This practice is known in
the industry as “trackage rights”.




Freeborn & Peters

Mr. Gregory M. Smith
November 1, 2001
Page 2

In imposing the remedy of trackage rights, the STB recognized that any
effective competition offered by BNSF depended on a reasonable level of
compensation for use of UP and SP trackage. If the charges by UP for BNSF's
trackage rights were too high, the freight rates charged by BNSF to customers
would be higher than UP’s charges and not competitive. The STB also
recognized that BNSF's ability to provide competitive trackage rights service
depended upon the proper adjustment of UP's charges to reflect changes in UP's
actual maintenance and operating costs. Therefore, the bases for determining
annual adjustments to the trackage rights charges, at the heart of this dispute, will
determine whether BNSF will be able to provide competitive service over its
trackage rights as intended by the STB.

In its demand, UP’s selection of issues for resolution and its description of
those issues are calculated to result in higher trackage rights charges for BNSF
that will discourage competition. The following is a description of issues that
must be resolved in order that the provisions and intent of th - agreements be
realized. The first two of these are restatements of the arguments raised in UP's
demand for arbitration; the remaining three are related issues that have anisen
between BNSF and UP in the same agreements.

(1) Whether UP is entitled to include the purchase premium associated
with its acquisition of SP and certain merger-related expenditures
relating to the trackage nghts lines which were to be funded solely
by UP in the investment base used in the adjustment of the
trackage rights charges payable by BNSF.

Whether UP has correctly reflected in its adjustment calculations
the changes in gross ton-mile costs associated with UP's declining
unit costs involved in trackage rights operations.

In calculating adjustments to the trackage rights fee, UP combined
UP and SP costs by use of a weighted average based on respective
trackage rights miles. BNSF contends this is improper and not
consistent with STB costing methodology. BNSF contends that to
create combined UP/SP costs for 1995 and 1996 consistent with
STB methodology, total SP costs should be added to total UP
costs, by cost category, and this total should be divided by total SP
service units plus total UP service units, by cost category.
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UP has used certain, specified categories of maintenance and
operating costs in determining the annual trackage rights fee
adjustment, and these categories are different from the approach
that is customary in the industry. BNSF submits that a proper
calculation of changes in a rail carrier's maintenance and operating
fees must include the equipment and transportation costs in
BNSF’s application of the Uniform Rail Costing System.

(5) There is a dispute concerning the definition of "dispatching
expenses" for purposes of the trackage rights fee adjustment
analysis.

BNSF respectfully requests that the arbitration proceeding address all five
of the above issues. As to each of these issues. it is BNSF's position that UP has
incorrectly calculated the annual adjustments in trackage rights charges to which
BNSF is subject, resulting in higher charges that discourage effective competition.
Therefore, BNSF requests that the arbitrator(s) find thai UP has incorrectly
interpreted and applied the provisions of Section 12 of the Parties' agreement; that
BNSF's interpretations are correct; that UP is not entitled to compensation at the
levels it has established; and that BNSF accordingly is entitled to appropriate
refunds from UP for overpayment of trackage rights charges.

BNSF reserves the right to submit any of these issues for resolution by the
STB pursuant to the jurisdiction that it reserved to itself to “provide guidance to
the parties and to arbitrators in interpreting the intended scope” of the conditions
imposed on the merger of UP and SP. At this time, it appears that issue (1) above
fits within the STB’s contemplation that “‘an administrative proceeding might be
preferable for the resolution of general matters with broad implications with
respect to implementation of our conditions.”

BNSF objects to UP's request that the hearing in this matter be held in
Washington, D.C. BNSF proposes instead that the Parties be allowed a
reasonable period in which to agree on a neutral arbitrator and additional
arbitrators to represent each of BNSF and UP. Persons to be considered for these
positions would not be limited to those who might be submitted by the AAA.
The hearings should be held in a city designated by the neutral arbitrator. In any
event, we submit that, until such time as the arbitration panel has been selected
and the parties have identified their witnesses, it is premature to select a hearing
site. To the extent BNSF is required by the Association's procedures at this time
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to propose a hearing locale, BNSF requests that the hearing be held in Chicago,
Illinois.

Finally, attached (to your counterpart of this letter only) is BNSF's listing
of persons or firms, including potential witnesses, who may be involved in this
case. We understand this is used to check for conflicts of interest of potential
arbitrators in this proceeding.

Yours very truly,

,-/,’;/—_' / / ,'/./;" e o :
/] L/ & Vb//")\, , b ’4/ %v,&\ //}'/’v :'#)’-
Weston W. Marsh

cc: /Michael L. Rosenthal, Esg.
Covington & Burling
1201 Pennsylvania Avenue, N.W.
Washington, DC 20044
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November 1, 2001

James V. Dolan, Esq.

Vice President-Law

Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Re: BNSF Settiement Agreement
Dear Jim:

Pursuant to Section 12 of the BNSF Scttlement Agreement as well as Section 3(c) of the
individual implementing trackage rights agreements and the July 30, 2001 letter a
between UP and BNSF extending the time for the giving of notice thereunder, BNSF hereby
requests that UP and BNSF jointly revicw the operation of the trackage rights charges adjustment
mechanism and renegotiate its application.

BNSF is willing to hold the joint review and renegotiation of the adjustment mechanism
in abeyance pending the completion of the arbitration commenced by UP's letter of October 4,
2001. If UP is interested in such an abeyance, please let me know.
Sincerely,
Richard E. Weicher

REW/tmm
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MAYER, BROWN & PLATT

1909 K STREET, N.W. /

WASHINGTON, D.C. 20006-110!1

ERIKA Z. JONES MAIN PHONE
DIRECT DIaL: (202) 263-3232 (202) 263-3000
DIRECT FAX: (202) 263-5232 MaiN Fax
EJONES(DMAYERBROWN .COM (202) 263-3300

December 21, 2001

VIA HAND DELIVERY

ENTERED
The Honorable Vernon A. Williams : -
Secretary NEC 26 2001

Surface Transportation Board Part of
1925 K Street NW Public Recor)
Washington, DC 20423-0001

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al.

Dear Secretary Willian's:

Enclosed for filing in the above-captioned proceeding are the original and twenty-five
(25) copies of the Petition of The Burlington Northern and Santa Fe Railway Company for
Clarification (RNSF-98). Aiso enclosed is a disk with the text of the pleading in Word Perfect 9
format.

I would appreciate it if you would date-stamp the enclosed extra copies and return them
to the messenger for our files.

Sincerely,

Fe.ve 2 ja/é/ais
Erika Z. Jones

Enclosures

All Parties of Record

CHARLOTTE CHICAGO COLOGNE FRANKFURT HOUSTON LONDON

LOS ANGELES NEW YORK PALO ALTO PARIS WASHINGTON
INDEPENDENT MEXICO CITY CORRESPONDENT. JAUREGUI, NAVARRETE. NADER Y ROUAS
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ENTERED BNSF-98
Offiee of the Secretary
NEC 26 2001

part of BEFORE THE
Public hooord  SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY FOR CLARIFICATION

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 21, 2001




BNSF-98

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SCUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY FOR CLARIFICATION

Pursuant to Decision No. 44 in the above-referenced prcceeding, The Burlington
Northern and Santa Fe Railway Company (“BNSF") petitions the Surface Transportation

Board (“Board”) for ciarification of the merger conditions imposed by the Board in

approving the UP/SP merger.” See Decision No. 44, 1 S.T.B. 233, 418-420.

Specifically, BNSF seeks a clarification as to whether, as part of the process of the
annual adjustment of the trackage rights fees under Section 12 of the BNSF Settlement
Agreement to reflect changes in UP's maintenance and operating costs, BNSF (and

derivatively its customers) should be required to pay trackage rights fees that are

3 The acronyms used herein are the same as those used in Appendix B to
Decision No. 44.




inflated to reflect part of the purchase premium that UP paid when it acquired SP or part

of certain merger-related capital expenditures that were to be funded solely by UP.2

This issue has arisen as the result of an audit by BNSF of the methodology used
by UP in adjusting the trackage rights charges which revealed that UP was using an
investment base that BNSF believes is improper. The parties have been unable to
resolve the issue in their negotiations concerning the annual adjustment of the trackage
rights fees. In those negotiations, UP advanced =n adjustment methodology which
would, in effect, require BNSF and its shippers to bear more than the true cost of
changes in UP’s maintenance and operating costs incurred on trackage rights lines and,
additionally, to bear part of the merger-related capital expenditures UP is committed to
fund.

On October 4, 2001, UP commenced a commercial arbitration requesting that the
arbitrator find that the trackage rights fees which UP has charged for BNSF's use of the
trackage rights lines since 1996 have been correct. The issue of the proper investment

base, as well 2s four other disputed issues, are raised in that arbitration.?

. “A prior decision may be clarified whenever there appears to be a need for a
more complete explanation of the action taken therein.” Finance Docket No. 32760,
Decision No. 61 at 6 (served Nov. 20, 1996).

: The four other technical issues which BNSF has raised with respect to UP's
proposed adjustment methodoiogy are: (i) whether UP has correctly reflected in the
adjustment of the mill rates the changes in the gross ton mile costs associated with its
declining URCS unit costs involved in trackage rights operations; (ii) whether the
separate UP and SP URCS costs for 1995 and 1996 should be combined by simple
addition or by a weighted average based on respective trackage rights miles; (iii)
whether UP has used the proper categories of maintenance and operating costs in
determining the annual trackage rights fee adjustment; and (iv) whether UP has used
the proper dispatching expenses for purposes of the trackage rights fee adjustment.
These issues are appropriately the subject of the pending arbitration, and BNSF does
not seek the resolution of these technical disputes in the context of this Petition.




As explained below, the question >f the proper investment base to be used in
adjusting the trackage rights fees has application to more than just the years currently in
dispute between BNSF and UP. The issue involves significnt policy issues as to the
purpose and intention of the Board'’s trackage rights condition — a key condition to the
Board's approval of the UP/SP merger, and it is important that other parties to the
UP/SP merger be afforded the opportunity to submit their views on the issue.
Resolution of the issue in the pending private arbitration would not afford them that
opportunity. Further, Board resolution of the issue is necessary to ensure that, over the

99 year term of the Settlement Agreement, BNSF is able to compete fairly with UP over

the trackage rights lines.*

Finally, in Decision No. 21 in the UP/SP general oversight proceeding, Finance
Docket No. 32760 (Sub-No. 21) (served Dec. 20, 2001), the Board noted its
concurrence with DOT'’s view that “it is important that the trackage rights fe~ adjustment
mechanism work as intended, so that any increases or decreases in UP’s costs are
properly reflected in the agreed-upon adjustments to the trackage rights fee.” Decision
No. 21 at 6-7. The Board did not take any action in Decision No. 21 as to the gross ton-
mile ("GTM") mill rate dispute because there did not appear to be a need for Board

action based on the record before it and because no party had specifically requested

pg BNSF seeks a clarification from the Board only as to the proper investment base
issue because it relates to the critical public policy question of whether BNSF and its
shippers should be required, in effect, to subsidize part of the SP purchase premium
and part of the merger-related capital expenditures that UP alone was to fund. On the
other hand, the other disputed issues are more technical in nature and turn on the
interpretation of specific contractual language (e.g., the phrase “the difference in the two
preceding years”), and private arbitration should adequately resolve those issues.




relief. However, and of significance here, the Board recognizec .he importance of

assuring accuracy in the manner in which UP cost increases or decreases are reflected

in the GTM mill rate. Moreover, as established in this Petition, there is in fact a need for
Board action to resolve the critical threshold issue of the proper investment base.’

BACKGROUND

In Section 9a of the September 25, 1995 BNSF Settlement Agreement, the
trackage rights charges are expressed as mills per ton-mile charges (most commoniy,
3.1 mills per ton-mile). In that initial Settlement Agreement, the parties agreed to adjust
the GTM mill rates annually, based on a percentage of the Rail Cost Adjustment Factor,
unadjusted for changes in productivity (“RCAF-U"). The use of the RCAF-U as the
basis for the annual adjustment of the trackage rights fees was subject to substantial
criticism in the UP/SP merger proceeding on the grounds that, since it is a price index
rather than a cost index, the RCAF-U ignored the substantial productivity gains that
railroads had achieved in the recent past and were likely to continue to achieve in the
future. See, e.g., Comments of the Chemical Manufacturers Association (CMA-7)

(“*CMA Comments”) at 14.° It was argued that the use of the RCAF-U would inhibit

’ In addition, in Decision No. 21, the Board noted that, notwithstanding the end of
the formal oversight process for the UP/SP merger, it continues to have authority to
enforce the conditions it imposed on the merger and would remain available to consider
and resolve issues relating to the parties’ compliance with those conditions, subject to
any applicable requirement to arbitrate. Decision No. 21 at 5-6. As noted below,
notwithstanding the pending arbitration between BNSF and UP, it is critical that the
Board act now to resolve the issue of the proper investment base so that the error
caused bv UP's improper methodology will not be embedded in the G iinu rates and
that BNSF's ability to provide effective replacement competition will not thereby be
adversely affected.

’ Copies of the excerpts from the parties’ pleadings cited herein are attached in the
order in which they appear in the Petition.




BNSF’s ability to compete and that the “proper adjustment mechanism . . . should be

based on actual cost changes or a method that approximates, as closely as pos.sible,
the cost changes.” Id. Verified Statement of Thomas D. Crowley at 51.

UP responded to this criticism by agreeing with BNSF and the Chemical
Manufacturers Association (now, the American Chemistry Council ("ACC")) to m..dify
the adjustment mechanism so that changes in the GTM mill rates would be more closely
aligned with the actual maintenance and operating costs incurred by UP/SP and would
not overstate those costs. Accordingly, Section 12 of the BNSF Settiement Agreement
was amended to provide that:

All trackage rights charges under this Agreement shall be
subject to adjustment upward or downward July 1 of each
year by ihe difference in the two preceding years in UP/SP’s
system average URCS costs for the categories of

maintenance and operating costs covered by the trackage
rights fee.

This provision was incorporated as Section 7 of the Chemical Manufacturers
Association Agreement (“CMA Agreement’), dated Apn! 18, 1996, which was then
incorporated in the Second Supplement to the Settiement Agreement dated June 27,
1996. Both the BNSF Settlement Agreement and the CMA Agreement were imposed
by the Board as conditions to its approval of the UP/SP merger.

As part of its merger application, UP proposed to pay a substantial premium
above book value for SP. This purchase premium was known to the parties, and when
UP and BNSF negotiated the initial Settlement Agreement, including the GTM mill rates,
they recognized the premium as an expense that UP would bear to effect the merger.
In other words, UP’s payment of the purchase premium was contemplated when UP

and BNSF agreed to the charge of 3.1 mills per ton-mile that applies to most of BNSF's




trackage rights, and any obligation that BNSF and its customers have to pay for that

purchase premium is included in the GTM mill rates.

When UP executed the merger, it paid the purchase premium, and, in its normal
accounting processes, UP wrote up or restated various elements of its asset base to
reflect that purchase premium. Those adjustments are reflected in certain categories of
costs related to roadway property, which comprise a large part of the accounts to be
considered in adjusting the trackage rights charges.

As discussed below, UP is now attempting to apply the annual trackage rights
adjustment mechanism so that the purchase premium is recognized as an increase in
its maintenance and operating costs between 1996 and 1997 and, thereby, imposes a
significant increase on BNSF's trackage rights fees in the annual adjustment that is
effective in 1998. The effect of the increase would recur in succeeding years and would
essentially become permanently embedded in the trackage rights fee. UP has accorded
the same treatment to certain merger-related capital investments that it agreed would
not be reflected in trackage rights compensation for which it is responsible.

As a consequence of this inflation of UP’s costs in 1997, BNSF's trackage rights
fees would be increased for 1998 and thereafter by substantial merger costs that UP
knew it would incur when it agreed to the negotiated mills per ton-mile charges. This
would effectively burden BNSF's trackage rights fees with a double counting of the
purchase premium, plus the merger-related capital expenditures that UP agreed it
would bear. These artificially high costs would render BNSF a less effective competitor.

However, as the Board has repeatedly stated, the purpose of the trackage rights

conditions was, in effect, to put BNSF in the “shoes of SP” as a competitor so that




BNSF could replace the competitive service that would otherwise have been iost when

SP was absorbed into UP. See, e.g., Decision No. 44, 1 S.T.B. at 368, 384, 423,
Finance Docket No. 32760 (Sub-No. 21), Decision No. 19 at 2 (served Nov. 8, 2001). It
was not intended by the Board that the “shoes of SP” would include a cost burden that
is significantly increased by UP’s addition of the purchase premium to the adjustment
from 1996 to 1997. That unintended cost burden will continue indefinitely due to UP’s
inclusion of the UP-funded merger-related costs in the annual adjustment at the
beginning of the adjustment process and the absence of any mechanism to correct the
effects of the improper adjustment in the future.

It is important to point out that the issue presented by this Petition as to the
purchase premium differs markedly from the issue the Board has addre‘sed in
connection with the Conrail transaction and the UP/SP merger with respect to the use of

URCS costs in rate reasonableness determinations. Thus, in Western Coal Traffic

League v. Union Pacific Railroad Company, Finance Docket No. 33726 (served May 12,

2000), the issue was whether the SP restructuring costs should be included in the UP
1997 URCS costs used in the development of revenue-‘o-variable cost ratios for
jurisdictional thresholds and rate reasonableness determinations. Here, such ratios and
reasonableness determinations and standards are irrelevant. Rather, the issue is the
proper application of an adjustment mechanism intended to measure the differences in
UP’s actual “operating and maintenance” costs so that BNSF's costs in providing
service to “2-to-1" and other customers under the BNSF Settlement Ayreement will stay
in rough equivalence to the relationship between the .egotiated trackage rights fee and

UP’s actual costs at the time of the Settiement Agreement.




BNSF believes that including the purchase premium and the UP-funded capital

expenditures in the 1997 investment base has resulted, when compared to the pre-

merger 1996 investment base, in an improper escalation of the trackage rights fees or,

as has been the case in the last several years, has resuited in the charges not
decreasing as much as they should have to reflect decreases through this period in
UP’s actual costs. Such a result is contrary to the intent of the Board and the parties, as
expressed by John H. Rebenscorf in his Verified Statement in Support of UP’s
Application, that the “trackage rights rate place both carriers on a level playing field with
neither subsidizing the other.” UP/SP-22, Verified Statement of John H. Rebensdorf at
301.
RELATIONSHIP TO PENDING ARBITRATION

As discussed above, in this Petition, BNSF is not seeking a resolution cf the
question of whether UP properly adjusted the trackage rights fees for the past five
years. BNSF is participating in the pending arbitration and is willing to submit to the
arbitrator in the first instance the specific question of whether the adjustments made for
the identified years were correct. However, in light of the significant concern expressed
during the merger procceeding about the level of the trackage rights fees and the need
for their proper cost-based adjustment, it is critical that the Board resolve the key
threshold issue of the proper investment base so that BNSF'’s ability to compete as the

replacement for SP over the trackage rights lines will not be adversely affected.




ARGUMENT

A. The Intent of the Parties and the Board was that the Trackage Rights Fees
Should Be Adjusted by Changes in UP's Actual Maintenance and

Operating Costs

The purpose of the annuai adjustment of the GTM mill rates is to ensure that any
fluctuations in UP's “maintenance and operating costs” will not adversely affect BNSF's

ability to provide competitive service over the t-ackage rights lines. As various parties

argued to the Board during the UP/SP merger proceeding, an adjustment mechanism

that does not properly reflect decreases in UP’s maintenance and operating costs would
handicap BNSF since UP’s lower costs relative to the trackage rights operations would
enable it to offer lower rates to shippers than BNSF could offer. See, e.g., CMA
Comments at 14. The importance of this a.::::ment process also is reflected by the
fact that CMA was provided with the right to audit the adjustment calculations. See also
ACC-1 at 8 (“Accurate calculation of [the trackage rights] fee is important to ensuring
that BNSF can compete on an equal footing with UP over the trackage rights lines.”).
Moreover, it was the intent of the parties to the CMA Agreement that the
maintenance and operating costs to be used in the annual adjustment process should
be the costs actually incurred by UP in providing service on its lines, including the lines
over which BNSF received trackage rights. As discussed above, this is evident from the
fact that, in deciding to predicate adjustments to the trackage rights fees upon UP’'s
URCS costs for the categories of maintenance and operating costs, the parties to the
CMA Agreement rejected the adjustment mechanism in the original September 25,
1995 Settlement Agreement, which relied on the industry-wide RCAF index and failed to
take productivity changes into account. Because the adjustment mechanism was not

originally pegged to UP’s actual costs (as opposed to industry average costs), and, in




particular, did not take into account productivity-based decreases in UP’s costs, the

September 25, 1995 Settlement Agreement was amended so as to avoid enabling UP
to reap the benefits of decreases in actual costs due to improvements in productivity or
other factors without passing these cost decreases through in the trackage rights
adjustment mechanism. Otherwise, UP could secure a competitive rate advantage ovei
BNSF. Thus, the CMA Agreement’s adjustment mechanism was intended to focus on
UP’s actual costs, including productivity enhancements, thereby assuring that, when
UP’s costs of providing service over its lines decrease, the costs of BNSF’s service
would similarly decrease.

The parties’ pleadings further confirm this conclusion that it is the actual
maintenance and operating costs incurred by UP in providing service that are to be
considered in the adjustment process. For example, Richard F. Kauders, UP’s principal
witness on the issue of trackage rights compensation, stated in his Rebuttal Verified
Statement in response to the criticism made concerning the use of the RCAF-U as an
adjustment mechanism:

[Tlo eliminate any issue of whether the trackage rights
compensation levels track “actual costs,” Applicarts have
agreed with BN/Santa Fe to use an escalator that tracks the

actual changes in their below-the-wheel costs. That puts the
“RCAF-U/RCAF-A" issue completely to bed.

UP/SP-231, Rebuttal Verified Statement of Richard F. Kauders at 73 (emphasis added).
Likewise, in its Rebuttal, UP stated that, “to eliminate [the RCAF-U] issue, Applicants

are agreeing with BN/Santa Fe to a purely actuai-cost-based escalator.” UP/SP-230 at

125 (emphasis added.)’

: In the Applicants’ brief, UP further stated that the parties had revised “the
escalation formula for trackage rights fees so that it will track changes in actual costs.”

10




Similarly, CMA stated in its brief (i) that the adjustment mechanism was changed
to reflect “year-to-year changes in UP/SP actual system average cost for the
maintenance and operating cost elements covered by the [trackage rights] fee”; and (ii)
that the revised adjustment mechanism would “correct the tendency of the fee to rise
above actual costs over time because of the use of an escalator that did not incorporate
productivity gains.” CMA-12 at 3 (emphasis added). BNSF likewise noted in its brief
that arguments that “the rate would escalate to uncompetitive levels [were] no longer
tenable now that the 70% RCAF-U adjustment clause has been replacec by an
adjustment mechanism based directly on actual changes in UP's costs.” BN/SF-59 at
22 (emphasis added). Finaily, the Board itself noted that “UP/SP has agreed to use
actual maintenance related expenses, rather than using an index” to adjust the trackage

rights fees and that doing so would reflect “costs more accurately.” Decision No. 44, 1

S.T.B. at 41¢ n 169 (emphasis added).®

UP/SP-260 at 9 (emphasis adied). See also UP/SP-266 at 3 where, in describing
Section 7 of the CMA Agreement, UP stated “[tjrackage rights compensation levels . . .
will be adjusted on the basis of changes in actual UP/SP system average URCS costs
for the categories of maintenance and operating costs covered by the fees.” (Emphasis
added.)

’ The conclusion that the relevant costs are UP’s actual maintenance and
operating costs is further supported by the language in Section 12 of the BNSF
Settlement Agreement which states that “[iJt is the intention of the parties that rates and
charges for trackage rights and services under this Agreement reflect the same basic
relationship to operating costs as upon execution of this Agreement.” This language
reflects that the clearly anticipated purchase premium and merger-related capital
expenditures for which UP was to be solely responsible were not to affect that
relationship.




Thus, the Board and the parties, including UP, were in unanimous agreement

that the trackage rights fees should be adjusted by changes in UP’s actual maintenance

and operating costs.’

B. UP’s Proposed Adjustment Methodology Artificially !nflates the Trackage
Rights Fees by Reflecting Part of the Purchase Premium and Part of UP-
Funded Capital Expenditures

As described above, Section 12 of the BNSF Settlement Agreement provides
that the trackage rights fees shall be adjusted each year by the difference in certain
categories of UP’'s URCS operating and maintenance costs in the two preceding years.
Accordingly, the adjustment to be effective on July 1, 1997, is based on the difference in
those costs for 1995 and 1996, and the adjustment to be effective on July 1, 1998, is
based on the difference in those costs for 1996 and 1997.

UP advocates using the separate pre-merger UP and SP URCS costs for both
1995 and 1996 when determining the adjustment to be made on July 1, 1997. UP then
advocates that the 1996 pre-merger UP and SP URCS costs he compared with the
post-merger, consolidated single system UP/SP URCS for 1997 for purposes of {he
July 1, 1998 adjustment. There are, hcwever, two critical fauits in the approach UP
proposes. First, the UP/SP 1997 URCS costs include the purchase price (including the

purchase premium) that UP paid for SP. Second, under Section 9c of the original BNSF

. This conclusion is not contradicted by the fact that the Board acknowledged in
Decision No. 44 that, under the principles of SSW Compensation, trackage rights fees
properly include three components: (i) the variable costs to the landlord resulting from
the tenant’s use of the track; (ii) a portion of the maintenance and operating costs on the
relevant rail properties; and (iii) a return element on the value of the rail property.
Decision No. 44, 1 S.T.B. at 414. The method selected by the parties in the CMA
Agreement for the adjustment of the trackage rights fees is a separate and independent
standard which, as established above, provides for the consideration of UP’'s actual
maintenance and operating costs.




Settlement Agreement, UP committed to exclusively fund all capital expenditures
necessary to achieve the benefits of the merger as outlined in the UP/SP Application

and all capital expenditures related to the trackage rights lines for the first 18 months

after the merger. As explained below, the inclusion by UP of the purchase premium in

the UP/SP 1997 URCS costs and the inclusion of UP-funded capitai expenditures in its
URCS costs for 1996, 1997, and 1998 (as well as any subsequent years if booked in
those years) would result in BNSF paying higher trackage rights fees. In effect, the
errors would require BNSF and its shippers to pay for part of the purchase premium and
part of those capital expenditures.

The artificial infiation of the trackage rights fees that results from comparing pre-
merger URCS costs with the post-merger URCS costs that include the purchase
premium is caused by the way that the purchase premium is treated under traditional
accounting principles as applied to the investment accounts established by the Board's
regulations.  Specifically, the URCS maintenance-of-way category includes three
general categories of costs: traditional expenditures to maintain the physical right-of-
way, depreciation and leases; and return on investment.

Significantly, the “maintenance” portion of the “maintenance and operating” costs
referred to in Section 12 of the Settlement Agreement accounts for over 98 percent of
the total URCS costs that form the basis for the trackage rights fee adjustments.
Further, the return on investment portion of the URCS maintenance category represents
well over 50 percent of the URCS costs to be adjusted. Thus, the comparison of
incorrect amounts in these categories will have a significant impact on the trackage

rights fee adjustment. In this regard, a comparison of the separate UP and SP 1996




R-1 Reports with the consolidated 1997 UP R-1 Report shows that approximately $2.7

billion of the purchase premium was allocated to roadway asset accounts (including the
maintenance investment accounts at issue here). Thus, although without additional
information it is not possible to identify the specific amounts allocated by UP to those
maintenance investment accounts, it is clear that the amounts allocated are significant
and that they would increase UP’s stated 1997 URCS costs in those accounts
materially.

Under established accounting principles, the purchase premium would be
distributed, allocated by accounting conventions, among the various investment
accounts established by the Board’s regulations, and a major portion of the premium
would be distributed to the investment accounts included in the URCS maintenance-of-
way category. If the purchase premium is included in UP’s 1997 URCS costs, those
costs will be higher than they wouid otherwise be if only actual maintenance and
operating costs were to be considered.

The anomalous result of this one tirne addition of billions of dollars to UP's
investment base is that decreases between UP's URCS 1996 costs and its 1997 costs
are offset, and what should be a decline in BNSF's trackage rights charges is eliminated
or becomes an increase. Moreover, when UP and BNSF agread to the negotiated level
of BNSF’'s mills per ton-mile charges in 1995, they were fully aware of the purchase
premium, and the premium was to be a part of the all-inclusive GTM mill rate. They
could not have intended that it would be factored into those trackage rights charges
again in 1998. Yet, this is the undisputed consequence of UP's inclusion of the

purchase premium in the adjustment mechanism.




Similarly, as to the merger-related capital expenditures, which UP was to solely
fund under Section 9c of the Settlement Agreement, UP would, in effect, have BNSF

pay for those capital expenditures by including them in the maintenance investment

categories used in determining the annual adjustments.”® As with the purchase

premium, UP's approach to the merger-related capital expenditures would significantly
inflate the level of UP's actual operating costs and would prevent the trackage rights
fees from declining as rapidly as they should, precluding BNSF from competing on a
level playing field and denying customers the fruits of fair competition between BNSF
and UP.

Moreover, unless the adjustments are made correctly now, the artificial inflation
of the trackage rights fees caused by UP’s inclusion of the purchase premium and the
UP-funded merger-related capital expenditures in the investment base would lead to
BNSF paying higher trackage rights fees over the remaining term of the Settlement
Agreement.'’ If there is an error in the July 1, 1998 adjustment, there is no other
mechanism for ever correcting it.

Finally, as discussed above, UP's inclusion of the purchase premium and the

merger-related capital expenditures (for which it is supposed to be solely responsible) in

” In UP's Fifth Annual Oversight Report filed on July 2, 2001, UP reported that, by
the end of 2001, it expects to have invested $1.586 billion to implement the UP/SP
merger. UP/SP-384 at 38. While the information necessary to determine the exact
portion of that amount which represents the capital expenditures that UP was to solely
fund under Section 9c of the Settlement Agreement is not available to BNSF, it is clear
that the amount of such expenditures is significant and that the expenditures would
increase UP's stated 1997 URCS costs materially.

L While the precise amount of overpaymients is subject to resolution in the parties’
pending arbitration, it is clear that the annual amount of overpayment is a muiti-million
doliar figure.




its 1997 URCS costs deviates from the parties’ intent that only changes in UP’'s actual
maintenance and operating costs should be used in the adjustment process. The
inclusion of the premium and those capital expenditures would deprive BNSF of the
ability to compete on an equal footing with UP since, if they are included, UP wiil have a
cost advantage that would make it harder for BNSF to compete for business on the

trackage rights lines.

CONCLUSION

For the reasons set forth above, BNSF seeks a clarification from the Board that
(i) in the application of the adjustment methodology, the combined UP/SP 1997 URCS
costs must exclude any amounts attributable to the purchase premium paid by UP for
SP; and (ii) the separate 1996 UP and SP URCS costs as well as the combined UP/SP
URCS costs for 1997, 1998, and any applicable siibsequent years must exclude any

merger-related capital expenditures relating to the trackage rights lines for which UP

has sole responsibility under Section 9c of the BNSF Settlement Agreement.’> The

purpose of the annual adjustments is to ensure that UP and BNSF maintain the
competitive equivalency — or, in the words of Mr. Rebensdorf, the “level playing field” —

established by the trackage rights fees set in the BNSF Settlement Agreement and

” It is not BNSF's position that UP should be required to create and maintain two
separate sets of URCS figures indefinitely into the future. Rather, it is BNSF's position
that, because the parties (including UP) and the Board intended that the adjustments
made to the GTM mill rate should be made by reference to the changes in UP’'s actual
maintenance and operating costs, URCS figures which exclude the purchase premium
and the UP-funded merger-related capital expenditures should be created for 1996,
1997, 1998 and any further years in which such amounts were included in UP'’s
customary URCS figures. Otherwise, contrary to the intent of the parties and the Board,
the adjustments would be made by comparison of pre-merger URCS costs with post-
merger URCS costs. At the time of the merger, no party understood that the
comparison would be made in such a marniner, and the purchase premium and the UP-
funded capital expenditures cannot therefore be considered actual costs of UP for
purposes of the adjustment.




approved by the Board, and UP’s novel approach to the trackage rights fees adjustment

skews the competitive balance in favor of UP, contrary to the intention of the parties to

use changes in UP’s actual costs and contrary to the Board's intention of preserving

vigorous rail rate and service competition between UP and BNSF.

Respectfully submitted,

gﬂ-ko ‘Z-SONG/als
Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000
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(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company
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COMMENTS OF THE CHEMICAL MANUFACTURERS ASSOCIATION

On December 8, 1994, Richard K. Davidson, CEO of UP and President of Union Pacific
Corporation, was reported to have said that the Union Pacific had rejected the idea of merging
with the Southern Pacific Railroad because to do so would "comer the freight market in Gulf
Coast chemicals, raising competitive questions that would be challenged at the ICC."' Now, UP
proposes to merge with SP, and tc address anti-competitive concerns through a Comprehensive

Agreement providing trackage rights and limited line sales to the BNSF (the "BNSF

' "Union Pacific Is On Track to Lock Up Railroad Lead," Wall Street Journal, December 8,
1994, Davidson Depo., Exh. 1. The article did not purport to quote Mr. Davidson directly.
At his deposition, Mr. Davidson acknowledged that he had shared the competitive concerns
with the Wall Strest Journal, but that any remaining competitive concerns with the current
merger were addressed witli the BNSF Agreement. Davidson Depo. Tr. at 74-76.
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3. Higher operating costs for BNSF. compared to UP/SP, Because BNSF exclusively

serves only relatively few destinations that receive products from the 2-to-1 points under the
BNSF Agreement, and would be able to capture only a portion of traffic from neutral gateways,
it would be virtually impossible for BNSF to gain sufficient traffic density to lower its operating
costs to be able to compete with UP/SP. Dr. Shcpherd concludes from this factor alone that
"Looked at objectively, a barrier this severe would be quite sufficient, in virtually all other
markets in the U.S. economy, to deter a rational entrant ¢ven from trying to enter."”

Added to the problem of lower traffic density is the burden imposed by the trackage
rights fees that BNSF would have to pay to use the UP/SP track” According to calculations by
Mr. Crowley, on the Houston-Memphis-St. Louis route, BNSF's costs (including the trackage
rights compensation between Houston and Memphis) would be (or %) higher than the
costs faced by the UP/SP,* and that differential w.ll increase substantially over time because the
trackage rights compensation paid by the BNSF will escalate using a rail cost adjustment factor
(RCAF) that will not be adjusted t:or the substantial productivity gains that have been achieved
by railroads in the recent past and are likely to continue to be achieved in the future.”

At a minimum, as Dr. Shepherd points out, "this barrier alone would give UP/SP a

rational basis for raising its own prices to shippers by precisely that cost difference. The

2 Shepherd VS at 46.
% Crowiey VS at 49-50.

3 Crowley VS at 55-58.




Attachment 2

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-CONTROL AND MERGER-

SOUTHERN PACIFIC RAIL CORPORATION
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE

DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

Verified Statement
of ’
Thomas D. Crowley
President
L. E. Peabody & Associates, Inc.

REDACTED

On Behalf of
Chemical Manufacturers Association

Due Date: March 29, 1996




-51-

based on the current cost of capital.®¥ The use of cost-based trackage rights payments is

common in the railroad industry. Also, the proper adjustment mechanism for the compensation
should be based on actual cost changes or a method that approximates, as closely as possible,

the cost changes. Each issue is discussed below under the following topics:

1. Compensation in the UP/SP-BNSF Agreement
2. Other UP/SP Agreements

3. Adjustment Mechanism

1. Compensation in the

UP/SP-BNSF Agreement

The level of the trackage rights compensation included in the UP/SP agreement with BNSF
provides a substantial profit to UP/SP when the BNSF utilizes the UP/SP’s line segments. For
purposes of this analysis, profit refers to compensation in excess of JP/SP’s operating costs,
depreciation, rents, and a return on investment at the current cost of capital. Compensation at
a level higher than the cost incurred provides UP/SP a monopoly rent. Stated differently, the
compensation level stated in the UP/SP-BNSF settlement agreement rewards UP/SP for the
problems created by UP’s and SP’s decision to merge. In order to avoid providing UP/SP a
monopoly rent, variable costs should utilize the original cost less depreciation of the railroads’
assets. This is the actual cost incurred by UP/SP. The proper level for determining costs in this
proceeding are the combined UP/SP URCS costs for 1994 indexed to fourth quarter 1995

("4Q95") wage and price levels. Trackage rights at this level reflect a maximum change because

1¥ For instances where the BNSF will utilize haulage services, those charges should also be based on variable
cost of service (including return based on the current cost of capital). The UP/SP settlement agreement
does not specify the level of charges for haulage service.
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VERIFIED STATEMENT
OF
JOHN H. REBENSDORF

My name is John H. Rebensdorf. | am Vice President-Strategic Pianning for
Union Pacific Railroad Company. | hold a Bachelor's Degree in Civil Engineering from the
University of Nebraska and a Master's Degree in Business Administration from Harvard
University. Before coming to Union Pacific, | was employed as a management consultant
by Temple, Barker and Sloane. | have worked in the Mechanical Department of the

Chicago, Burlington & Quincy Railroad and in the Operating and Engineering Department

of the Chicago, Rock Island and Pacific Railroad. | joined Union Pacific in 1971 as

Manager of Budget Research. | became Assistant Controller in 1976, Assistant Vice
President-Planning & Anzlysis in 1980, Assistant Vice President-Finance in 1984 and was
appointed to my present position in 1987.

The purpose of my statement is to describe the settlement agreement that
was reached between UP and SP, on the one hand, and BN/Santa Fe, on the other hand,
on September 25, 1995. | will review the background of the settlement agreement and the
underlying negotiations and describe the key provisions of the agreement, including the

rights granted and the compensation terms.




overhead trackage rights on BN/Santa Fe's line between West Memphis and Presley
Junction in Arkansas.

Finally, some provisions of the Agreement resolved outstanding issues of
concern that have no connaction with the merger -- also adding to competition in the
process. These included operating rights in Northern Wisconsin for UP/SP to resolve
access to the MERC dock at Superior as weil as direct access to the DWP and DMIR at
Pokegama, Wisconsin. BN/Santa Fe, on the other hand, was granted the right to purchase

UP’s line between Dallas and Waxahachie, Texas, in order to consolidate maintenance

and operating responsibility on this track which is part of BN/Santa Fe's main line betweén

Houston and Dallas.

M. Compensation Terms

My objective in negotiating the trackage rights compensation terms was to
ensure that Union Pacific would be fairly reimbursed for the maintenance and operating
expense associated with BN/Santa Fe's trackage rights operations, and would receive a
reasonable return on the capital tied up in the lines whose capacity BN/Santa Fe would
be partially using. It was my intent that the trackage rights rate place both carriers on a
level playing field with neither subsidizing the other. | am confident these goals were
reached.

The rates ultimately agreed to were the result of arm's-length negotiation with
a considerable give and take between the parties. There were several possible starting

points for the rate negotiation.
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obtaining UP approvals in connection with team track censtruction, the Board should clarify that

UP must work cooperatively with BNSF to enable BNSF to construct team tracks and ancillary

facilities, including loading facilities and necessary connections with UP/SP tracks.

fit of Track Rights F

BNSF has raised the issue of whether UP has correctly adjusted the trackage rights fee
charged to BNSF for the use of UP’s tracks. See BNSF-PR-20. Accurate calculation of this fee
is important to ensuring that BNSF can compete on an equal footing with UP over the trackage
rights lines.

In the event that BNSF and UP are unable to resolve their current dispute over the
adjustment of the trackage rights fee, the Council will consider invoking its rights under the
CMA agreement to request an audit of the adjustment calculations. The Council respectfully
requests that the Board reaffirm the continuation of the Council’s audit right under the Restated

and Amended BNSF Settlement Agreement.

fiti

The Council concurs with BNSF’s request (BNSF-PR-20 at 120) that the Board continue
its oversight proceeding until pending issues are resolved.

In addition, because issues of interpretation will undoubtedly arise in the future with
respect 10 the restated BNSF settlement agreement and the other conditions imposed by the
Board to preserve competition, the Board should clarify that, even afier the formal oversight
period ends, it will continue to entertain petitions to resolve disputes that the interested parties

have been unable to resolve to interpret or enforce the merger conditions.




UP/SP-231

Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
— CONTROL AND MERGER —
SOUTHERN PACIFIC RAIL CORPORATION,
SOUUTHERN PACIFIC TRANSPORTATION COMPANY. ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RAILROAD MERGER APPLICATION

”

APPLICANTS’ REBUTTAL

VOLUME 2, PART A - STATEMENTS OF APPLICANTS’ PRINCIPAL OFFICERS
AND STATEMENTS ON COMPETITION AND PUBLIC BENEFITS

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific Transportation
Company

One Market Plaza

San Francisco, California 94105

(415) 541-1000

PAUL A. CUNNINGHAM
RICHARD B. HERZOG
JAMES M. GUINIVAN
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington. D.C. 20036
(202) 972-7600

Artornevs for Southern Pacific
Rail Corporation, Southern

Pacific Transportation Company.

St. Louis Southwestern Railway
Company, SPCSL Corp. and The
Denver and Rio Grande Western
Railroad Company

Apail 29, 1996

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem. Pennsyivania 18018
{610) 861-3290

JAMES V. DOLAN

PAUL A. CONLEY. JR.

LOUISE A. RINN

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

(402) 271-5000

ARVID E. ROACI! 1]

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

120} Pennsylvania Avenue, N W.
P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Artorneys for Union Pacific
Corporation, Union Pacific
Railroad Cumpany and Missouri
Pacific Ratlroad Company




REBUTTAL
VERIFIED STATEMENT
OF
RICHARD F. KAUDERS

My name is Richard F. Kauders. | am Manager-Economic Research for
Union Pacific Railroad Company ("UP"). | have been employed by UP more than 23
years. My responsibilities include the development of cost and related testimony for
use before the Surface Transportation Board ("Board”) and its predecessor, the

Interstate Commerce Commission ("Commission”). | hold a B.S. degree from Cornell

University and the M.B.A. degree from Northwestern University. My experience with

UP has consisted principally of work in the regulatory costing area including mergers,
trackage rights, rate complaints and investigations and branch line abandonments.

| have participated in cost studies and the calculation of benefits in a
number of merger proceedings before the Interstate Commerce Commission,

including Finance Docket 30000, Union Pacific — Control — Missouri Pacific &

Western Pacific ("UP/MP/WP"), Finance Docket 30,800, Union Pacific — Control —

Missouri-Kansas-Texas ("UP/MKT"), and Finance Docket 32133, Union Pacific —

Commr.on Control -- Chicago North Western ("UP/CNW"). | have previously been

depcsed in this proceeding about the calculation of the benefits and the preparation

of the Summary of Benefits exhibit.

I have been asked to respond to criticism of various parties attacking

the benefits which will flow from this merger, the preparation of the Summary of




On another point, a number of parties have attacked the provision in the
original agreement between Applicants and BN/Santa Fe for the trackage rights
compensation levels to be escalated each year by 70% of the RCAF-U. They assert

that the parties should have used the RCAF-A, because that tracks "actual costs.”

See, e.g., WCTL-12, Crowley, pp. 24-26: IP-10, Prescott, pp. 28-31; WSC-11, Fauth,

p. 27. | believe that the standard 70% of RCAF-U approach is preferable to use of
the RCAF-A, because productivity gains are much smaller for costs below the wheel
than for a railroad’s costs overall (which is what the RCAF-A purports to measure).
However, to eliminate any issue of whether the trackage rights compensations levels
track "actual costs," Applicants have agreed with BN/Santa Fe to use an escalator
that tracks the actual changes in their below-the-wheel costs. That puts the "RCAF-

U/RCAF-A" issue completely to bed.
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The assertion that tls use of 70% of the unadjusted
RCAF index to escalate the agreed compensation would create an
advantage for UP/SP over time (see, e.g., CMA-7, Crowley, pp.
55-58; IP-10, Prescott, pp. 28-31; WSC-11, Fauth, p. 27) is
wrong. As Mr. Kauders shows, productivity gains are much
smaller for costs below the wheel than for a railrocad’s costs
overall .£/ Nevertheless, to eliminate this issue,

Applicants are agreeing with BN/Santa Fe to a purely actual-
cost-based escalator. ,

In past merger cases, the ICC has repeatedly made
clear its preference for privately negotiated terms and
conditions for trackage rights it mandates. See, e.9.,
UP/MP/WP, 366 I.C.C. at 589; UP/MKT, 4 I.C.C.24 at 468;
BN/Santa Fe, Slip Op., p. 88. The Commission has also

repeatedly set forth the compensation principles that & 4

expects railroads to bring to bear in their negotiationms,

82/ (. ..continued)

As Mr. Rebensdorf explains, the parties here agreed to use
gross ton-miles s the basis for their agreement, and other
agreements are indisputably in the same range when stated on
that basis. By the same token, KCS’ witness Rawert seriously
misleads when he restates the agreed rate on a loaded car-mile
basis, arrives at $.42 per car-mile, and then asserts that
this rate is at the high end of the charges in Mr.
Rebensdorf’s Table of Comparable Rates. KCS-33, Rawert, p.
248. On a total car-mile basis, which is how all the rates
are stated in Mr. Rebensdorf’s Table, the agreed rate is at
the low end of the range.

8/ Moreover, the provision in the agreement that permits
reopening the escalation provision every five years ensures
that it can be recalibrated if necessary.
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Granting BN/Santa Fe added shipper access in the
Lake Charles area and ‘at Texarkana and Shreveport.

'Creating dedicated funds under which 100% of
BN/Santa Fe'’'s trackage rights fees will be spent on
maintaining and improving the trackage rights lines.

Revising the escalation formula for track=ge rights
fees so that it will track changes in ac' il costs.

Giving BN/Santa Fe the option of traditional joint .
facility billing, in lieu of the agreed flat fees.

Adopting a written "protocol" to guarantee against
any discrimination in train dispatching.

Granting BN/Santa Fe the right to serve new
industries that locate on SP-owned lines where
BN/Santa Fe has trackage rights.

Releasing shippers from contractual commitments so
that BN/Santa Fe will have quick access to nearly
all the traffic at "2-to-1" points.

Ensuring that BN/Santa Fe will have ample storage-
in-transit ("SIT") capacity for plastics.

Capping reciprocal switch charges at "2-to-1" points
at $130 per car, and capping SP’'s reciprocal switch
charges at other points at $150 per car.

Granting build-in rights to shippers at two specific
locations, and creating an arbitration mechanism
under which other shippers can pursue such rights.

Making clear that BN/Santa Fe shall have access and
interchange rights 2qual to SP’s at Corpus Christi
and Brownsville.

Clarifying BN/Santa Fe’s access to existing and new
shipper facilities at "2-to-1" points.

Consenting to a five-year oversight process under
which the Board can review the effectiveness of the
BN/Santa Fe settlement and impose additional
remedies if necessary.

UP/SP-230, pp. 13-21; UP/SP-231, Rebensdorf, pp. 5-11.%

&/ Applicants also entered into a settlement with Utah
Railway which greatly expands its access t» Utah coal, and
arrived at amicable settlements with a number of other parties
to the case. UP/SP-231, Rebensdorf, pp. 7, 11-14.
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APPLICANTS’ SUBMISSION OF FINAL SETTLEMENT AGREEMENT
AND IMPLEMENTING AGREEMENTS WITH BN/SANTA FE

Yesterday Applicants concluded negotiations with
BN/Santa Fe on the attached Second Supplemental Agreement
(Exhibit A) and definitive implementing agreements. The
Second Supplemental Agreement contains all the additions and
revisions to the original BN/Santa Fe settlement agreement

necessary to implement Applicants’ settlement agreement with

CMA and memorialize additional changes unilaterally offered

by Applicants to address concerns of specific shippers. It

also contains clarifications uegotiated betw:en Applicants and
BN/Santa Fe in connection with development of the detcailed
implementing agreements.

Attached as Exhibit B are the definitive trackage
rights agreements called for by the original BN/Santa Fe
settlement agreement. Although not reguired by that agree-
ment, definitive haulage agreements implementing the
settlement agreement are included as Exhibit C. Applicants

and BN/Santa Fe have also reached definitive agreements




Changes to Implemen

St. Louis Trackage Rights (CMA § 1). The revised

settlement agreement extends BN/Santa Fo'’s trackage
rights to East St. Louis. (Ex. A, p. 11, § 6a.?)

o w_S ilities . BN/Santa Fe
gains the right to serve any new shipper fac111ty located
on any SP-owned line over which BN/Santa Fe receives
trackage rights. (Ex. A, p. 2, § 1b; p. 7, § 4b; p. 9,

§ 5b; pp. 11-12, § 6c.) :

Reciprocal Switch Charges at "2-to-1" Points (CMA

§ 4(a)). UP/SP will provide reciprocal switching to
BN/Santa Fe at "2-to-1" shipper facilities at a rate of
no more than $130 per car. (Ex. A, p. 15, § 9h.)
Applicants and BN/Santa Fe have also separately agreed
that reciprocal switch charges vis-a-vis BN/Santa Fe at
nen-"2-to-1" points will be reduced to £130. This is $20
below the $150 level previously unllaterally offered by
Applicants.?

Adijustment of Trackage Rights Fees (CMA § 7). Trackage

rights co-mpensation levels under the settlement agreement
will be adjusted on the basis of changes in actual UP/SP
system average URCS costs for the categories of mainten-
ance and operating costs covered by the fees. (Ex. A,
pp. 16-17, § 12.)

v Certain provisions of the CMA agreement did not call for
amendments to the BN/Santa Fe settlement agreement, but of
course are fully binding on Applicants. These are Sections 3
(modification of shipper contracts to allow BN/Santa Fe to
ccmpete at once for half of every shipper's traffic), 4(d)
(reduction in SP reciprocal switch charges at non-"2-to-1"
points), 6 (segregated accounts for trackage rights fees
dedicated to maintenance, depreciation and capital improve-
ments on the trackage rights lines), 9 (dispatching protocol
for trackage rights, which has already been filed), 13 (arbi-
tration procedure for build-in claims), and 14 (Applicants’
consent to Board oversight).

2/ Citazions are to the page numbers of the Second
Supplemental Agreement and the sections of the BN/Santa Fe
settlement agreement, as amended.

3/ Applicants stand by their commitment to reduce unilater-
ally all SP reciprocal switch charges vis-a-vis railroads
other than BN/Santa Fe to $150 per car, with further reduc-
tions possible by bilateral negctiation
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BRIEF OF THE CHEM.ICAL MANUFACTURERS ASSOCIATION

The Chemical Manufacturers Association ("CMA™) is a nonprofit trade association
whose member companies account for approximately 90% of the productive capacity for basic
industrial chemicals in the United Siates. CMA's members depend heavily on rail transportation
of bulk chemicals, which typically move in tank cars and covered hopper cars owned or leased
by the companies.

On March 29, 1996, CMA filed Commnents (CMA-7) opposing the propesed m :rger
because it appeared the trackage rights agreement negotiated by Applicants (UP/SI) with the

Burlir.gton Northern/Santa Fe ("BNSF Agreement") would not effectively address

anti-competitive concerns “hat would otherwise arise following the merger. CMA raised the

possibility, however, that its position regarding the merger co1id change if the BNSF Agreement
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Provides that UP/SP will release at least 50% of any business subject to contracts at "2-to-1"
points in Texas and Louisiana. This will enable BNSF to compete for this business earlier
than it otherwise would be able to.

Establishes reciprocal switch charge of no more than $130 at "2-to-1" points, and reduces
switch charges at other points that are above $150 to $150, with escalation at 50% of
RCAF(U). These reciprocal switching charges will facilitate access to BNSF for line haul
service.

Allows BNSF to have equal access to Dayton Yard for storage-in-transit (SIT). UP/SP will
work with BNSF to locate additional SIT facilities on the trackage rights lines. These
provisions will help to overcome what might otherwise be SIT capacity limitations for BNSF.

Places 100% of the trackage rights fees in a segregated fund to be used exclusively for
maintenance, improvemerts and depreciation on the trackage rights I'nes, with one fund for
the South Central region and one fund for the Central Cormridor/California. This ensures that
trackage rights fees are used for the trackage rights lines rather than subsidizing other lines.

Changes trackage rights fee escalator from 70% of RCAF(U) to year-to-year changes in
UP/SP actual system average cost for the maintenance and operating cost elements covered by
the fee. CMA will have the right to audit. This will correct the tendency of the fee to rise
above actual costs over time becau se of the use of an escalator that did not incorporate
productivity gains.

Grants BNSF the right to handle traffic to and from certain points in the Lake Charles area to,
from or via New Orleans and to and from Mexico via Eagle Pass, Laredo or Brownsville, and
"3.10-2" traffic at Texarkana and Shreveport to and from the Memphis BEA. This corrects
situations at certain points where the second remaining carrier afier the merger could not
offer a competitive routing to and from certain points.

Adopts a dispatching protocol which inciudes provision for on-site BNSF manager, at UP/SP
expense, to monitor dispatching of BNSF trains. This will ensure that BNSF will enjoy equal
dispatch of its trains.

Affords BNSF the right to run any or all of its traffic, at its option, in either direction on lines
operated directicnally by Applicants. This cddresses the concern of many parties that BNSF
would have difficulty running trains against the flow of traffic, particularly berween Houston
and Memphis.

Confirms BNSF access and interchange rights at Corpus Christi and Brownsville at least as
favorable as SP has currently. BNSF will have direct access to the Port of Brownsville, BRGI
and *NM, and BNSF wiil have the right to purchase a yard at Brownsville for trackage rights
operations. This will help to ensure BNSF competitiveness on traffic to and from Mexico.
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ta Fe in any panticular case.® That should allay any ‘remaining concerps about the rate base.
while objections that the rate wou!d escalate to uncompetitive levels are no longer tenable now

that the 70% RCAF~U adjustment clause has been replaced by ar adjustment mechanism based

directly on acrual changes in UP’s costs. See Ice 2d V.S. 3; KewKlick V.S. 57-58.

Even SP has competed effectivaly paying trackage rights compensaiion rates that are
similar to those in the BN/Santa Fe Agreements. BN/Santa Fe will be able — and fully expects
= to compete vigorously and effectively under those terms.

IL. THE RESPONSIVE APPLICATIONS ANL SUGGESTED ALTERNATIVE OR

ADDITIONAL CONDITIONS DONOT SOLVE THE COMPETITIVE PROBLEMS

AND DO NOT MEET THE BOARD'S STANDARDS FOR THE IMPOSITION OF

CONDITIONS

We have shown above that the BN/Santa Fe Agreements provide full remedies for the
“competitive harm (that] is directly and causally related to the merger.” BN/Santa Fe at 54.
Once that has been established, no additional conditions are appropriate, and the Board's
conditionung role is at an end. The Board’s “role in merger proceedings is to evaluate carrier-
originated proposals to determine whether they are consistent with the public interest.”

UP/MP/WP at 564. To this end, the Board grants only those conditions that are “narrowly

tailored™ to ameliorate the direct adverse effects of a merger; once those effects have been

. BN/Santa Fe reads Applicants’ April 29 filing not only as prcviding to BN/Santa Fe a
segment-by-segment option to pay the lower of Agreement-based fees and traditional joint facili-
ties billing fees, but also as committing that traditional joint facilities billing calculations will be
based on original investment cost less depreciation (plus an allocated share of actual roadway
maintenance and dispatching expense), as opposed to a book value that may have been adjusted.
See UP/SP-230 at 16 n.7 (equating the approach that Applicants are offering BN/Santa Fe as an
option witii portions of Mr. Crowley's verified statements endorsing an approach based on
original investment cost). BN/Santa Fe intends to hold Applicants to those representations, and
the Board will have the ovarsight authority to do so as well.

22
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UP achieved the efficiencies it predicted during the merger proceeding. UP
estimates its annual savings from the merger at more than $690 million annually. The savings
reflect substantial reductions in administrative personnel and more efficient deployment of
agreement employees. More efficient routes, including directional running, reduce operating
costs. Car hire and other equipment costs fell as transit times improved and interchange delays
disappeared. Combined shops repair locomotives and cars more efliciently.

UP also was able to realize enormous savings by reducing SP’s costs of acquiring
supplies and equipment. SP lacked UP’s sophisticated contract monitoring systems. It also paid
higher prices because it could not secure the volume discounts that UP obtained. Combined, UP
and SP reduced supply costs even further.

UP’s profitability has not increased markedly and its rates have not increased over
the five-year oversight period. The Board should therefore conclude that most of these savings

where passed along to customers in the form of reduced rates.

3

6.  Capital Investments’
By the end of 2001, UP expects to have invested $1.586 biilion to implement

the UP/SP merger. UP’s investment will exceed the $1.441 billion we predicted in the merger
application by approximately $140 million. This total excludes more than $1.5 billion in costs
associated with the service crisis of 1997-98. It also does not include most of the costs of
acquiring billions of dollars worth of locomotives and freight cars, even though those assets are

used on former SP lines.

We discuss Houston/Gulf Coast area investments separately at pp. 47-49, below.
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Sincerely,

2&\!0 Z LS/dg

Erika Z. Jones

Enclosures
ENTERED
Office of tho Secretary

All Parties of Record DEC 17 2001

_Part of
Public Record

CHARLOTTE CHICAGO COLOGNE FRANKFURT HOUSTON LONDON

LOS ANGELES NEW YORK PAILLO ALTO PARIS WASHINGTON
INDEPENDENT MEXICO CITY CORRESPONDENT JAUREGU!, NAVARRETE NADER Y ROJUAS




204097

BNSF-97

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSCURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SCUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

PET!TION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY FOR CLARIFICATION

ENTERED
Office of the Secretary

DEC 17 2001

Jeffrey R. Moreland Erika Z. Jones Part of
Richard E. Weicher Al Badl . TN
Sidney L. Strickland, Jr. Adam C. Sloane

Michael E. Roper

Sarah Whitley Bailiff

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Meink Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 17, 2001




BNSF-97

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RiO GRANDE WESTERN RAILROAD COMPANY

PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY FOR CLARIFICATION

Pursuant to Decision No. 44 in the above-referenced proceeding, The Burlington
Northern and Santa Fe Railway Company (“BNSF”) petitions the Surface Transportation

Board (“Board”) for clarification of the merger conditions imposed by the Board in

approving the UP/SP merger.' See Decision No. 44, 1 S.T.B. 233, 418-20. BNSF

seeks a clarification of an issue with brecad public policy implications that has arisen
under the BNSF Settlement Agreement, as amended and imposed by the Board as a

condition of the merger.? Specifically, BNSF seeks a clarification as to when BNSF is

: The acronyms used herein are the same as those used in Appendix B to
Decision No. 44.

: “A prior decisior may be clarified whenever there appears to be a need for a
more complete explanation of the action taken therein.” Finance Docket No. 32760,
Decision No. 61 at 3 (served Nov. 20, 1996).




required to construct or fund construction of a new connection or other facilities or
improvements to serve a buiid-in/build-out line pursuant to the BNSF Settlement

Agreement and the CMA Agreement.

The issue has arisen in connection with the planned new build-in line which is to

serve Union Carbide Corporation’s (“UCC”) plastics and chemicals production facility at

Sendrift, TX from the former SP Port Lavaca Branch which runs between Placedo and
Port Lavaca, TX. Claiming that BNSF's planned operations will interfere with its
operations, UP has asserted that BNSF should be required to construct a new
connection at Placedo and a new siding between Placedo and Kamey, TX (where the
new line wil! connect with the Port Lavaca Branch) before it can provide service to the
Seadrift facility. Maps depicting the rail !ines involved and the build-in line are attached
hereto as Attachment A.

As explained below, the question of when BNSF should be required to construct
a new connection or other facilities or improvements to serve a build-in/build-out line
has application to more than just the immediate dispute between BNSF and UP. The
question should be addressed by the Board because its resolution may significantly
affect the public policy choices that underpin the Board's approval of the UP/SP merger,
and it is important that other parties to the UP/SP merger proceeding be afforded the
opportunity to submit their views on the issue. Resolution in a private arbitration would

not afford them that opportunity. Further, Board resolution of the question is necessary

. As the Board has been previously advised, UCC has merged with The Dow
Chemical Company (“Dow”). UCC continues to exist as the same corporate legal entity,
but as a wholly-owned subsidiary of Dow rather than a publicly-traded company.
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to ensure that, over the 99 year term of the Settlement Agreement, BNSF is able to

compete effectively on a level playing field with UP over the trackage rights lines.*

It should be emphasized that what BNSF seeks in this Petition is policy guidance
from the Board on the question presented — that is, the standard to be used in
determining when BNSF may be required to construct or fund construction of a new
connection or other facilities or improvements to serve build-in/build-out lines under the
BNSF Settlement Agreement, CMA Agreement, and the Board's decisions. BNSF does
not seek a resolution of the specific dispute concerning whether BNSF should be
required to construct a connection at Placedo and/or a siding on the Placedo-Kamey
line. Nonetheless, in order to provide the Board with a complete background and
context in order to resolve the broader public policy question posed, BNSF will set forth
the facts which have led to the dispute so that the Board will be fully apprised of that
background and context in resolving the question.

BACKGROUND

In approving the UP/SP merger, the Board imposed as a condition that UP grant
BNSF trackage rights over SP's Port Lavaca Branch to preserve the build-out option

which the exclusively UP-served UCC facility at Seadrift enjoyed before the merger.’

» The question presented in this Petition was not addressed in the proposed
Restated and Amended BNSF Settlement Agreement (UP/SP-386, BNSF-92) submitted
to the Board on July 25, 2001, because the parties were at that time continuing their
negotiations in the hope that, consistent with the Board's expressed preference for the
private resolution of disputes, a mutually-agreeable resolution could be achieved. It is
now clear, however, that such a resolution cannot be reached and that resolution by {he
Board is necessary.

: As the Board noted, the BNSF Settiement Agreement was amended by the
parties to provide that BNSF would receive these trackage rights. See Section 4a of the
BNSF Settlement Agreement, as amended by Section 3a of the Second Supplemental
Agreement dated June 27, 1996.




Decision No. 44, 1 S.T.B. at 475. Subsequently, UCC and BNSF reached agreement
for the construction of a new line from the Seadrift facility to the Port Lavaca Branch,
and BNSF filed a Petition for Exemption with the Board in Finance Docket No. 34003 on
January 31, 2001, for authority to construct and operate the new line. On June 19,

2001, the Board conditionally granted the requested exemption subject to the

completion of the environmental review process.®

In February 2001, BNSF initiated discussions with UP concerning BNSF's plan
for providing service to UCC via the new line. Specifically, BNSF advised UP that it
planned to serve the new line oy running trains south from Houston on the UP Algoa-
Brownsville, TX main line over which BNSF received trackage rights under the BNSF
Settlement Agreement. Near Placedo, TX, the trains would turn onto the former SP line
using a reverse movement over an existing connection in the southwest quadrant of the
crossing and then proceed east to a tiirn-out to the new line near Kamey, TX. After
providing service to the UCC Seadrift facility, BNSF trains would return west over the
Port Lavaca Branch to the UP main line near Placedo and, using a reverse movement
over the southwest quadrant connection, get back on UP’s Algoa-Brownsville, TX line to
return north to Houston. It is anticipated that BNSF will run one train of approximately
25 to 30 cars each way per day on the proposed line. BNSF’'s proposed route of
service is reflected on Attachment A.

During the parties’ discussions concerning BNSF's proposed service plan, UP

has insisted that “any level of interference” with its operations is unaccartahle. Based

¢ The Post Environmental Assessment was issued on December 10, 2001, and the
matter awaits a final Board decision.




on this premise, UP has argued that BNSF should be required to build or fund a new
connection at Placedo and a siding on the Placedo-Kamey line. As shown belc'v, UP’s
premise is directly contrary to not only the language of the BNSF Settlement
Agreement, but also the Board's intent that BNSF should be able to provide fully
competitive service to replace the service {nat would otherwise have been lo<t upon
SP’s absorption into UP. Accordingly, the Board should adopt the procedures set forth
herein and clarify that, consistent with the terms of the BNSF Settlement Agreement
and with governing law, BNSF may be required to construct or fund a new connection or
other facilities or improvements to provide service to a build-in/build-out line only if UP
demonstrates’ that, absent such construction, BNSF's proposed service would
unreasonably and materially interfere with UP’'s service to its customers and only if

requiring BNSF to undertake such construction would be consistent with BNSF’s ability

to provide competitive service. ®

# it is appropriate for UP to carry the burden of establishing the requisite

unreasonable and material interference since UP will in all cases be the owner of the
lines involved and will have the most information concerning the existing operations on
those lines.

’ Pursuant to Decision No. 44, a request for a determination of whether BNSF is
required to construct a connection and/or siding as UP proposes can be submitted to
the Board or to arbitration. See Decision No. 44, 1 S.T.B. at 420 (“Any technical
disputes with respect to the implementation of this build-in/build-out remedy may be
resolved either by arbitration or by the Board.”). The Board has recognized, however,
that clarification of issues arising under the Settlement Agreement may be appropriate
to “provide guidance to the parties and to arbitrators in interpreting the intended scope”
of the conditions to the UP/SP merger. See Decision No. 86 at 4. Similarly, the Board
has stated that “an administrative proceeding might be preferable for the resolution of
general matters with broad implications with respect to implementation of our
conditions.” Id. at 6. The clarification sought in this Petition relates to “general matters
with broad implications” that transcend the particuiar dispute over construction that may
be required at Placedo and on the Placedo-Kamey line, and such a clarification would
provide the “guidance” necessary to the resolution of a variety of disputes. Besides the
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PROVISIONS OF THE BNSF SETTLEMENT AGREEMENT
AND THE CMA AGREEMENT

The original September 25, 1995 BNSF Settlement Agreement, as
supplemented, is silent on the question of when BNSF should be required to construct
or fund new facilities to serve a build-in/build-out line. The Restated and Amended
BNSF Settlement Agreement, however, provides in Section 8(l) that the routing of the
trackage rights which BNSF is to receive to serve a build-in/build-out line “shall seek to
minimize the operating inconvenience to UP, consistent with ensuring that BNSF can
provide competitive service.” This language is identical to the language set forth in
Section 13 of the CMA Agreement.®

ARGUMENT

A. Connection at Piacedo

In a September 24, 2001 letter (Attachment B hereto), UP asserted that a new
connection must be built at the crossing at Placedo because BNSF's proposed
operation of one 25 to 30 car trair per day in each direction will otherwise allegedly
result in “unacceptable delays” to UP’s traffic. Specifically, UP claimed that BNSF's

proposed use of a reverse movement over the existing connection in the southwest

Placedo situation, one other situation where such guidance is necessary is in
connection with San Jacinto Rail Limited's proposed build-in line to the Bayport Loop in
Finance Docket No. 34079. As the Board is aware, UP has already advanced the
position there that San Jacinto should be required to construct a new connection at
T&NO Junction in Houston because of claimed interference with UP’s operations due to
traffic from the Bayport Loop moving through that junction.

’ As originally written and executed, the CMA Agreement provided for a process
where an arbitrator would determine whether a particular build-in/build-out was
economically feasible under Interstate Commerce Commission and Board precedent.
The Board rejected the feasibility standard and thus eliminated the need for an
arbitration to determine if a build-in/build-out could be constructed. See Decision No.
44, 1 S.T.B. at 420.




quadrant of the crossing would “adversely impact the fluid operation” of the UP main
lines between Houston/Flatonia and Brownsville. In its letter, however, UP provided no
detailed justification of its claim of interference, but simply claimed that each BNSF train
would cause a delay of 30 to 60 minutes. UP further contended in its letter (i) that it was
never the intent of UP or BNSF or of the Board that BNSF's operations could result in
some level of “acceptable” interference with UP’s operations; and (ii) that “[t]he creation
of any level of interference with the owner’s operations and service to its customers” is
unacceptable.

UP’s bald assertion that BNSF's operations on the trackage rights lines cannot
create “any level of interference” with UP’s operations and service to its customers is
clearly overly broad and not supported by the BNSF Settlement Agreement, the CMA
Agreement, the Board's decisions, or any other authority. UP has sought support for its
position in Section 9 of the BNSF Settlement Agreement. See September 24, 2001
letter at 2. But UP’s resort to Section 9 is unavailing. The only porticn of Section 9 that
conceivably is relevant to UP’'s position is Section 9b. Section 9b merely states that
BNSF and UP will conduct a joint inspection to determine the new connections and
related facilities that are “necessary to implement the trackage rights granted under this
Agreement.” BNSF Settlement Agreement Section 9b. Section 9b, however, says
nothing about the standard to be used in determining whether a new connection is

“necessary” or “required” “to implement” the trackage rights. Thus, Section 9b provides

no support for UP's no-interference standard.'®

» In the parties’ negotiations, UP has also cited Section 2(n) of the Houston, Texas
to Brownsville, Texas Trackage Rights Agreement (dated June 1, 1996). Section 2(n)
of that agreement does not advance UP’s position, either. That provision states that,

7




Furiher support for the conclusion that UP has misstated the standard to be
applied in a situation involving a build-in/build-out line can be found, as noted above, in
Section §(l) of the Restated and Amended BNSF Settlement Agreement, to which UP

has agreed. Section 8(I) provides that the route over which BNSF shall receive

irackage rights to reach a build-in/build-out point shall “seek to minimize the operational

inconvenience to UP/SP, consistent with ensuring that BNSF can provide competitive
service.” Thus, the language of the Restated and Amended BNSF Settlement
Agreement clearly recognizes that some level of interference with UP's operations may
occur in connection with BNSF service to and from build-in/build-out lines. Indeed, such
a result is inherent in any increased use of UP’s lines, and UP accepted the increased
use of its lines in agreeing to grant BNSF trackage rights. In addition, as noted, Section
8(l) mandates only those steps to minimize inconvenience to UP that are “consistent
with ensuring that BNSF can provide competitive service.” This plainly is inconsistent
with UP’s no-interference standard, and, to the contrary, mandates consideration of
whether BNSF's operations would unreasonably and materially interfere with UP'’s
operations and whether proposed construction remedies for such interference would be

consistent with BNSF’s ability to provide competitive service.

“‘when entering, exiting, setting out or picking up from its existing lines of railroad or
trackage rights lines (‘User's Operations’), [BNSF] shall do so without unreasonable
interference or impairment of the Joint Trackage.” (Emphasis added.) Nothing in this
provision states that the determination of whether “sufficient trackage” is available for
BNSF’s operations depends on whether those operations would cause any interference
to UP’s operations -- which is the position that UP has taken. To the contrary, the
provision clearly states that BNSF must conduct its operations without “unreasonable
interference or impairment” of the joint trackage, and it, therefore, strongly implies that
the determination of whether BNSF may be required to construct additional trackage
depends (at least in substantial part) on whether BNSF's operations without the new
facilities would unreasonably or materially interfere with UP’'s operations. This is
precisely the position that BNSF has advocated and UP has rejected.

8




In assessing whether proposed BNSF service to and from a build-in/build-out line
wouild cause unreasonable and material interference with UP’s operations,
consideration should be given io whether similar operations have caused undue
interference with UP’s operations elsewhere. For instance, BNSF's proposed use of
reverse movements at Placedo is similar to the practice at T&NO Junction and Dayton,
TX where the number of such movements is similar, and UP is nonctheless able to
operate without undue difficulty. Similarly, UP itself employs this same type of reverse
movement to move its grain trains onto the Port Terminal Railroad Association at North
Yard in Houston.

Further, in determining whether the construction of a new connection or other

facilities for reducing interference with UP’s operations would compromise BNSF's

ability to “provide competitive service” (Section 8(l) of the Restated and Amended BNSF

Settiement Agreement), consideration should be given to whether SP would have had
to construct a connection to provide the service at issue. '
Based on these principles and considerations, the Board should clarify that:

When BNSF presents an operating plan to UP toc serve a build-in/build-out line,
UP is required to approve that operating plan unless the plan will cause
unreasonable and material interference with UP’s operations.

If UP believes that BNSF's proposed operating plan would cause such
interference, then UP must provide (i) a detailed justification in writing supporting
its position, and (ii) a proposed alternative operating plan which will enable BNSF
to provide competitive service to the shipper with the least additional cost.

b The Board has most recently noted that the build-in/build-out condition was
imposed by the Board on the UP/SP merger “to replicate . . . competitive opportunities
that would otherwise have been lost upon SP’s absorption into UP". (Finance Docket
No. 32760 (Sub-No. 21), Decision No. 19 at 2 (served Nov. 8, 2001).) BNSF should
therefore be able to operate in a manner that most closely replicates the service SP
would have provided (i.e., BNSF should be able to “step in the shoes” of SP).




If UP’s proposed alternative operating plan would require BNSF to construct or
fund new facilities or other improvements, then UP is required to provide an
explanation of why the operations of the two carriers cannot be coordinated to
avoid the need for the construction of new facilities.

If, at that point, UP and BNSF continue to disagree as to the need for the
construction of new facilities and as to how they should be funded, then tre issue

“may be resolved either by arbitration or the Board” (see Decision No. 44, 1
S.T.B. at 420).

The adoption of these procedures would enable BNSF to provide competitive service to
shippers via build-in/build-out lines to replace the competition that would have otherwise
been lost by the merger while at the same time affording protection to UP’s ability to
serve its customers.'?

B. Siding on Placedo-Kamey Line

In its discussions with BNSF, UP has also asserted that BNSF should be
required to construct a new siding on the Placedo-Kamey line for UP’s use because
BNSF’'s proposed service would interfere with UP’s practice of leaving unit rock trains
on the line to unioad them to the customer. In support of its position, UP asserted in its
September 24, 2001 letter that it was not the parties’ intent when they executed the
BNSF Settlement Agreement that UP would be “impeded in its ability to continue to

provide service to existing customers in the manner service was provided prior to the

merger.” UP further asserted that “any BN-proposed change to existing operations or

e While BNSF’s current Petition for Clarification relates to service to build-in/build-
out lines, the issues may alsc arise in the context of providing service to other shippers
to which BNSF gained access under the merger conditions, particularly including new
facilities on trackage rights lines. To the exient this is so, the Board shouid clarify that
the procedures outlined above should apply to such seivice as well. In either case,
appropriate changes incorporating the procedures should be made to the Restated and
Amended BNSF Settlement Agreement.




access to a new customer that adversely impacts an existing customer must be
remedied by BNSF to UP’s satisfaction.”

There is again, however, no standard anywhere in the BNSF Settlement

Agreement which even remotely resembles the absolutist principle that UP proposes.’®

The Board should clarify that UP cannot conduct operations, including parking cars or
trains on a through route, that impede BNSF's ability to provide competitive service to a
build-in/build-out line. The Port Lavaca Branch is a certificated line over which BNSF
was expressly granted trackage rights in the BNSF Settlement Agreement as a
condition of the merger, and UP'’s operations would preclude BNSF from fully exercising
those trackage rights. It makes no sense for UP to take the position that it is entitied to
block a line at its discretion and to require BNSF to pay for a siding that UP — not BNSF
— would use.'*

Moreove:, absent the merger, SP would likely have implemented the most cost
effective and practical solution it couild to accommodate the rock train unloading
operations so that SP could provide service to both the customer and |JCC. UP should

be put to a similar task. That is, BNSF should not be required to provide funding for a

9 To the extent the BNSF Settlement Agreement does set forth a standard, it would
be the same as that discussed above for a build-in, and the relevant questions in the
present dispute would be whether BNSF's proposed operation of one train in each
direction each day on the Placedo-Kamey line would cause unreasonat'e and material
interference with UP’s service to its customer.

o In any event, as in other areas, UP should be required to substantiate its claim
that BNSF's operations would unreasonably and materially interfere with UP's
operations, including, in the present dispute, providing information on where the
blockage occurs on the line (e.g., on which side of Kamey), when and how often the
blockage occurs, and whether the blockage will extend into the future on a more or less
“‘permanent” basis.




siding in a case like this unless there are no other practical alternatives.”” UP's

implementation of unloading directly off the line would impede BNSF's ability to
implement the Board's competitive trackage rights conditions, and the Board should
clasify that, in situations such as this, BNSF should not be required to bear the costs
associated with creating access to the line.

CONCLUSION
For the reasons set forth above, BNSF requests that the Board adopt the

procedures set forth herein and clarify that BNSF should be required to censtruct or
fund a new connection or other facilities or improvements to provide service to a build-
in/build-out line only if UP demonstrates that, absent such construction, BNSF's

proposed service would unreasonably and materially interfere with UP’s service to its

” In this regard, it appears that the unit rock trains operate only about one to three

times a week, and some sort of plan could be devised which would accommodate those
trains as well as BNSF's projected six trains each week to and from Seadrift —
particularly since the line seems to be lightly used. For instance, the rock trains could
be pulled east on the Port Lavaca Branch past Kamey while the BNSF trains moved to
and from the build-in line or the cars could be staged east, rather than west, of Kamey.




customers and only if requiring BNSF to undertake such construction would be

consistent with BNSF’s ability to provide competitive service.

Respectfully submitted,

Enre 2. Jones Jols
Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper
Sarah Whitley Bailiff

The Burlington Northern Mayer, Brown & Platt
and Santa Fe Railway Company 1909 K Street, NW
2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 17, 2001
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UNION PACIFIC RAILROAD COMPANY

24125 Aldine Westfield Rd
Spring Texas 77373

UNION (281) 350-7201
PACIFIC

Uiy

September 24, 2001

Mr. Rollin Bredenberg

Vice President , Service Design & Performance

The Burlington Northern & Santa Fe Railway Company
2600 Lou Menk Drive

P. O. Box 961034

Fort Worth, TX 76161-0034

Re: Build-Out at North Seadrift, Texas

Dear Rollin:

Reference is made to your letter of August 29, 2001 regarding the
‘proposed build-out at North Seadrift, Texas.

We have thoroughly reviewed your comments to my letter of July 5, 2001
and disagree both with BNSF's assessment of the potential impact of its
proposed operating plan on UP’s operations and with BNSF's interpretation of
the intent of the UP/BNSF Settlement Agreement and the CMA agreement.

First, BNSF's proposed operating plan is unacceptable since even the
modest volumes BNSF projects it would handle (one train averaging 25-30 cars
per day in each direction) would result in unacceptable delays on UP's mainlines
between Houston/Flatonia and Mexico via Brownsville. Although it is
inconceivable to UP that BNSF and the customer to be served by the build-out
have no immediate plans to increase their projected volumes as quickly as
possible to capitalize upon the expenses they have incurred, even the two trains
that BNSF projects to operate would each cause a conservative 30 to 60 minute
delay on a corridor that handles 21 trains per day, with expected growth as crew
resources become available. Without the construction of any of the connections
proposed by UP, even the start-up volumes projected in BNSF’s plan would
adversely impact the fluid operation of the mainlines between Houston/Flatonia
and Brownsville, a line which is jointly used by UP, BNSF and TexMex to access
various seaports and gateways to Mexico.

Second, BNSF is correct in stating that the former SP could have operated
to Houston via Flatonia, but SP could also have restored service over its line
between Placedo and Houston via Rosenberg. That option is no longer open to




UP since the line is now owned by TexMex. In any event, UP believes that it
neither was the intent of the STB, nor is it in the spirit of the CMA agreement, that
BNSF be given expansive trackage rights in order to avoid minimal expenditures
for the construction of facilities required to alleviate the disruption of UP's
operations caused by BNSF's operations.

Third, UP categorically disagrees that it was ever the intent of UP/BNSF or
of the STB to establish joint operations which would resuit in some "acceptable”
level of interference on the owner's tracks. The creation of any level of
interference with the owner’s operations and service to its customers by
operating rights granted in the UP/SP merger is unacceptable. Section 9 of the
BNSF/UP Settiement Agreement clearly requires the parties to construct
connections and any other improvements necessary to prevent such
interference.

Lastly, the issue regarding UP’s continued service to its customer located
on the Placedo - Kamey portion of the Port Lavaca Subdivision was a condition
that existed prior to the BNSF/UP Settlement Agreement. Clearly it was not the
parties' intent that UP be impeded in its ability to continue to provide service to
existing customers in the manner that service was provided prior to the merger.
Accordingly, UP believes that any BNSF-proposed change to existing operations

" or access to a new customer that adversely impacts an existing customer must
be remedied by BNSF to UP's satisfaction.

UP stands ready to further discuss the implementation of the options
outlined in my letter of July 5. Please let me know when you would like to meet

for further discussions.

Sincerely,

Steve Barkiey




CERTIFICATE OF SERVICE

| do hereby certify that copies of The Burlington Northern and Santa Fe Railway

Company’s Petition for Clarification (BNSF-97) are being served on all parties of record.

JIRIORLY

Adrian L. Steel, Jr.







MAYER, BROWN & PLATT il .

1909 K STREET, N.W.

WASHINGTON, 0.C. 20006-1101 )/ .

Erika Z. Jones MaIN PHONE
DIRECT DIAL: (202) 263-3232 (202) 263-3000
DIRECT FAX. (202) 263-5232 MAiN Fax
EJONES(@MAYER' ROWN . COM \ 114 (202) 263-3300

September 28. 2001

VIA HAND DELIVERY

The Honorable Vernon A. Williams
Secretary

Surface Transportation Board

1925 K Street NW

Washington, DC 20423-0001

Re:  Finance Docket No. 32760, Union acific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and twenty-five
(25) copies of both the “Highly Confidential’ version and “Public” version of the Joint Petition
of The Burlington Northern and Santa Fe Railway Company, and Entergy Services, Inc. and
Entergy Arkansas, Inc. for Enforcement of Merger Condition (BNSF-95/ESI-34).

The Petition has been designated as “Highly Confidential” under the protective order
issued in this docket. Copies of the public version of the petition are being served on all parties
of record. Any party of record who has executed the undertaking for highly confidential material
and wishes to receive a copy of the highly confidential version of the Petition may contact
Adrian Steel at (202) 263-3237. Also enclosed is a 3.5 inch disk containing the text of the highly
confidential and public versions of the filing in WordPerfect 9 format.

I would appreciate it if you would date-stamp the enclosed extra copies and return them
to the messenger for our files.

Sincerely,
2?&0 Z M/@s Office E'N tThEoRg’,cnury
Erika Z. Jones :

0CT 01 2001

Enclosures

Part of
Public Record

cc: All Parties of Record

CHARLOTTE CHICAGO COLOGNE FRANKFURT HOUSTON LONDON
LOS ANGELES NEW YOI°K PALO ALTO PARIS WASHINGTON

INDEPENDENT MEXICO CITY CORRESPONDENT JAUREGUI, NAVARRETE, NADER Y ROUAS




203600
PUBLIC VERSION

BNSF-95
ESI-34

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

JOINT PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY, AND ENTERGY SERVICES, INC.
AND ENTERGY ARKANSAS, INC.

FOR ENFORCEMENT OF MERGER CONDITION

ENTERED
Office of the Secretary

EXPEDITED HANDLING REQUESTED
OCT 01 2001

C. Michael Loftus Erika Z. Jones Part of
Donald G. Avery Adrian L. Steel, Jr. Public Record
Peter A. Pfohi Adam C. Sloane

Slover & Loftus Mayer, Brown & Platt

1224 Seventeenth Street, NW. 1909 K Street, NW.

Washington, D.C. 20036 Washington, DC 20006

(202) 347-7170 (202) 263-3000

OF COUNSEL: Jeffrey R. Moreland
Richard E. Weicher
Slover & Loftus Sidney L. Strickland, Jr.
1224 Seventeenth Street, N.W. Michael E. Roper
Washington, D.C. 20036 The Buriington Northern
and Santa Fe Railway Company
Attorneys for Entergy Services, 2500 Lou Menk Drive
inc. and Entergy Arkansas, Inc. Third Floor
Ft. Worth, Texas 76131-0039
(817) 352-2353 or (817) 352-23€8

Attorneys for
The Burlington Northern
and Santa Fe Railway Company

September 28, 2001




PUBLIC VERSION

BNSF-95
ESI-34

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

JOINT PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY, AND ENTERGY SERVICES, INC.
AND ENTERGY ARKANSAS, INC.

FOR ENFORCEMENT OF MERGER CONDITION

EXPEDITED HANDLING REQUESTED

Pursuant to Decision No. 44 and Decision No. 72 in the above-referenced

proceeding, Petitioners The Burlington Northern and Santa Fe Railway Company

(“BNSF”),' and Entergy Services, Inc. and Entergy Arkansas, Inc. (collectively

“Entergy”) petition the Surface Transportation Board (“Board”) for an order of

1

44,

The acroriyms used herein are the same as those in Appendix B to Decision No.




enforcement directing UP to permit BNSF to connect from BNSF's lines at Jonesboro

and Hoxie, AR with its trackage righis over UP to provide rail service to Entergy's coal-

fired electric generating station at White Bluff, AR.?

INTRODUCTION

As the Board is aware, there is a dispute between BNSF and UP as to whether
BNSF has the right under the BNSF Settlement Agreement to connect from its own
lines to the UP and SP lines north of Bald Knob and Fair Oaks, AR over which BNSF
received trackage rights as a condition of the UP/SP merger. BNSF, supported by the
U.S. Department of Transportation, Entergy, and The National Industrial Transportation
League (“NIT League”), contends that BNSF has the right to do so while UP contends
that BNSF does not have that right. The parties have submitted their comments and
replies on this dispute in the Board's general UP/SP merger oversight proceeding
(Finance Docket No. 32760 (Sub-No. 21)), and Petitioners do not propose to restate
their arguments on the dispute here. Rather, the purpose of this Petition is to request
the Board to rule expeditiously on this particular dispute in light of the circumstances
described below pertaining to the contract being negotiated between BNSF and Entergy
for the transportation of Powder River Basin (‘PRB") coal to Entergy’'s White Bluff

Station.

X In Decision No. 72, the Board stated that “any beneficiary of the Decision No. 44
conditions has the right to seek relief from the Board.” Slip op. at 8 (footnote omitted).
See also id. at 8 n.18 (“We wish to clarify that shippers have rights under the BNSF
agreement because we have imposed the terms thereof as a condition to the merger.
* * * [S]hippers have recourse to the Board for enforcement of the merger conditions.”).




BACKGROUND

Entergy owns and operates a coal-fired electric generating station known as the
White Bluff Station, which is located on UP's Pine Biuff-Little Rock line, just north of
Pine Bluff, AR. At the time of the UP/SP merger, the White Bluff Station was exclusively
served by UP. However, in the UP/SP merger proceeding before the Board, Entergy
received the right to obtain service from BNSF by building out to the former SP line at

Pine Bluff over which BNSF received trackage rights. Union Pacific et al. — Control and

Merger — Southern Pacific et al., Decision No. 44, 1 S.T.B. 233, 429-30 and 469 (1996).

Subsequently, as an outgrowth of UP’s service crisis in 1997, Entergy filed suit against
UP for breach of the parties’ coal transportation contract. Then, in 2000, the Board
confirmed Entergy’s right to access BNSF by connecting tc a former SP track near the
Pine Bluff Arsenal rather than building all the way into downtown Pine Bluff. Decision
No. 88 (served March 21, 2000).

Last summer, Entergy and UP reached agreement on the settlement of Entergy's

lawsuit.

In reliance on UP’s commitment, Entergy and BNSF have negotiated the terms of

a rail transportation contract covering BNSF deliveries of PRB coal to the White Bluff

Station.® Given the language of Section 91 of tne BNSF Settlement Agreement

providing BNSF with the right to connect with the trackage rights lines from its own lines

» While all of the essential terms of the contract have been finalized, the contract
has not yet been executed due to the uncertainty raised by UP’s opposition to BNSF’s
proposed interchanges between its lines and the trackage rights lines at Jonesboro and
Hoxie.




(and the language of Section 6c¢ drafted by UP which expressly preserves BNSF's rights
under Section 91), BNSF and Entergy have negotiated the terms of the contract on the
basis of a service plan which would route the loaded BNSF unit coal trains from the
PRB over BNSF's lines via Snringfield, MO to Jonesboro, then south on the former SP
line to Pine BIluff, and cver to the White Bluff Station on UP’s line. After the coal is
delivered, the empty trains would continue to Littlea Rock on the UP line, turn north onto
the UP line at Little Rock to Hoxie where they would return to the BNSF line for the trip
back to the PRB. This routing, which is shown on the map attached to the Verified
Statement of Richard C. Ellis of BNSF (“Ellis V.S.") submitted herewiih, provides the
most direct, least circuitous routing, provides Entergy with maximum equipment

utilization, and closely replicates the pre-merger BNSF-SP routing which was available

to Entergy.* Deliveries of coal under the contract are projected to commence on

January 1, 2002. Ellis V.S. at 2.

UP has taken the position, however, both in its discussions with BNSF and in its
pleadings before the Board that, notwithstanding the language of the BNSF Settiement
Agreement cited above, BNSF does not have the right to enter and exit the trackage
rights lines at Jonesboro and Hoxie and that BNSF's unit coal trains mus: continue to
Memphis and return back to the trackage rights lines in order to provide service to the

White Bluff Station.

: An alternative routing — one which would replicate the exact pre-merger BNSF-
SP service option — would route the return trains back through Pine Bluff, north on the
former SP line to Jonesboro and then back to the PRB via Springfield. However, given
the institution of directional operations on the UP and SP lines in this corridor, the
routing described above, which would have the BIiNCF unit trains join the directional
operations, was selected. Ellis V.S. at 2.




NEED FOR EXPEDITION

Although BNSF and Entergy recognize that the Board will endeavor to resolve all
of the disputed issues relating to the Restated and Amended BNSF Settlement
Agreement promptly, BNSF and Entergy need to have the dispute concerning BNSF's
right to connect with the trackage rights lines at Jonesboro and Hoxie resolved as soon
as practicable. As described below, there are several reasons for such expedition.

First, as set forth at pages 2 to 3 of the Ellis Verified Statement, if BNSF is to be
required to route Entergy's traffic to Memphis, then it will have to alter the service plan
described above. Instead of turning south onto the former SP line at Jonesboro, the
loaded PRB coal unit trains would proceed on BNSF'’s line to West Memphis to be
interchanged to the trackage rights lines there. In order to make the interchange, BNSF

would have 1o construct at significant cost an interchange at Bridge Junction in West

Memphis or rehabilitate and upgrade its West Memphis Branch. 5

Both of these projects, which are reflected on the map attached to the Ellis
Verified Statement, will require substantial lead time. Ellis V.S. at 3. For instance, the
construction of an interchange between BNSF and UP at Bridge Junction would require
a significant amount of fill and could take up to 6 to 9 months to complete. Ibid.

Similarly, the rehabilitation and upgrading of BNSF's West Memphis branch would

require the rehabilitation of an out-of-service connection, significant fill, and the

, In the event the Board determines that BNSF must route its trains via Memphis,
BNSF would, if a contract with Entergy were finalized based on that route, operate the
loaded trains through Bridge Junction across the Mississippi River to the east side of
the river, run around the train and then operate the train bacik across the bridge and
onto the UP line until the necessary interchange connections are completed. Because
such service would cause congestion on the single-track bridge across the Mississippi
River, work cn the interchange connections would need to commence as soon as
possible. Ellis V.S. at 3.




rehabilitation and upgradirg of the rail on the entire branch. The necessary work for this
alternative would take even longer and could require as much as 9 to 12 months. Ibid.
Once interchanged, the loaded trains would proceed over the former SP line to Brinkley
where they would join the southbound former SP line to Pine Bluff and then on to the
White Bluff Station.

The empty trains would follow the return route through Little Rock as described
above, but they would turn off of the northbound UP line at Bald Knob and travel back
east to West Memphis (via Fair Oaks) on the UP line. Once there, they would
interchange to the BNSF West Memphis branch for their return to the PRB. A new
connection, which could take up to 6 to 9 months to complete, would need to be
constructed at Presley Junction to implement the interchange. Ellis V.S. at 3.

Even if the Board finds that BNSF has the right to connect to the trackage rights
lines at Jonesboro and Hoxie, BNSF still needs to make the arrangements for those

connections. Ellis V.S. at 4. A connection between the UP and BNSF lines at Hoxie will

require upgrade and other work and could take up to 2 months to complete. BNSF

must also, regardless of the route, develop and design the specific operating and
service plans for the service to the White Bluff Station, including plans for locomotive
allocation, crews, federal inspection of the trains, and locomotive fueling. Ibid.
Accordingly, BNSF needs to know as soon as possible which route its unit trains to the
White Bluff Station will take so that, to the extent possible, the necessary preparatory
work can be completed before the anticipated commencement of service on January 1,

2002.




Second, as set forth in the Verified Statement of Jeffrey G. Herndon of Entergy
(“Herndon V.S.”) submitted herewith, under its coal transportation agreement with UP,
entered in settlement of Entergy's breach of contract litigation with UP, Entergy is
required to provide certain notices in advance of each calendar year regarding its

intended coal shipments.

Entergy must factor into its notice to UP the tonnage that it intends to ship to
White Bluff via BNSF. However, if Entergy assumes for purposes of such notification
that the new agreement with BNSF will be executed and an adverse ruling by the Board

prevents that from occurring,

As set forth above, Entergy must make its nomination for 2002 by November 1,

2001. If the routing issue before this Board is not resolved by that time, Entergy may be

forced to forego BNSF service for much or all of 2002 due to the absence of an

executed contract with BNSF and the uncertainty that would exist as to whether, when,




and on what terms such a contract could be entered and how long it would take BNSF
to complete necessary track improvements for the route that UP argues is required.

CONCLUSION

Cor tha reasons set forth in BNSF's and Entergy's submissions in the oversight

proceeding, the Board should enforce the clear language of the BNSF Settlement

Ao-eement, reject UP’s proposal to delete that language, and hold that BNSF has the
right to connect from BNSF's lines at Jonesbero and Hoxie, AR with its trackage rights
over UP to provide rail service to Entergy’'s White Bluff Station. Further, as noted
above, there are steps and actions which BNSF and Entergy must take in the
immediate future: in order for the delivery of PRB coa: to Entergy’s White Bluff Station to
ccrnmence effzctive January 1, 2002, as contemplated by their negotiations.

Accordingly. Fatitioners request that UP be required to file its response to this Petition




as soon as practical,’ and that the Board expedite its consideration of the Petition and

issue its decision as soon thereafter as practical.

Respectfully submitted,

C.Micnuel \-‘f"‘éja&s Zo.tre: 7. }4"15/@1)

C. Michael Loftus Erika Z. Jones

Donald G. Avery Adrian L. Steel, Jr.
Peter A. Pfohl Adam C. Sloane

Slover & Loftus Mayer, Brown & Platt
1224 Seventeenth Street, N.W. 1909 K Street, N.W.
Washington, D.C. 20036 Washington, DC 20006
(202) 347-7170 (202) 263-3000

OF COUNSEL: Jeffrey R. Moreland
Richard E. Weicher
Slover & Loftus Sidney L. Strickland, Jr.
1224 Seventeenth Street, NW. Michael E. Roper
Washington, D.C. 20036 The Burlington Northern
and Santa Fe Railwav Company
Attorneys for Entergy Services, 2500 Lou Menrk Drive
Inc. and Entergy Arkansas, Inc. Third Floor
Ft. Worth, Texas 76131-0039
(817) 352-2353 or (817) 352-2368

Attorneys for
The Burlington Northern
and Santa Fe Railway Company

September 28, 2001

’ Such a directive should not be difficult for UP to comply with since, with its
arguments on the merits having previously been submitted to the Board, the only issue
which would need to be addressed in its response would be BNSF and Entergy’s
request for an expedited decision.




ERTIFICATE OF SERVICE

| do hereby certify that copies of the foregoing Joint Petition of The Burlington
Northern and Santa Fe Railway Company, and Entergy Services, Inc. and Entergy

Arkansas, Inc. (BNSF-95/ESI-34) are being served on all parties of record. Public

Versions of the Petition are being served on all parties of record, and Highly

Confidential versions are being served on counsel for Union Pacific Railroad Company

and Entergy Services, Inc. and Entergy Arkansas, Inc.
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Adrian L. Steel, Jr.




Verified Statement
of
Richard C. Ellis

My name is Richard C. Ellis. I am the Assistant Vice President, Unit Train Operations,
of The Burlington Northern and Santa Fe Railway Company (“BNSF”). My office address is
2600 Lou Menk Drive, Fort Worth, Texas 76131-2830.

I have been employed by BNSF and its predecessors since 1972, spending all of my
career in operations. I have been in management positions since 1978, most of which have
involved management of unit coal train operations, either at the Powder River Basin (“PRB”)
end or the delivery end. 1 have held positions as ihe Terminal Superintendent at BNSF’s
Alliance, Nebraska yard from 1984-88, as the Terminal Superintendent in Minneapolis,
Minnesota from 1988-92, as the General Superintendent of Transportation in Minneapolis from
1992-96, and as the Assistant Vice President, Transportation for the BNSF system in Fort Worth
from 1996-97. 1 have held my current position since 1997. As the Assistant Vice President, Unit
Train Operations, I am responsible for all unit train operations on BNSF, including coal unit train
operations in the PRB on lines owned solely by BNSF and on the line owned jointly by BNSF

and the Union Pacific Railroad Company (“UP”) and cperated by BNSF.

The purpose of this Verified Statement is to describe the routing which BNSF would use

to provide coal unit train service to Entergy Services, Inc and Entergy Arkansas, Inc.’s

(collectively, “Entergy”) coal-fired electric generating station at White Bluff, AR. Entergy and
BNSF have negotiated the terms of, but not yet executed, a rail transportation contract covering
BNSF deliveries of PRB coal to the White Bluff Station by BNSF.

Given the language of Section 91 of the BNSF Settlement Agreement providing BNSF

with the right to connect with the trackage rights lines from its own lines (and the language of




Section 6¢ drafted by UP which expressly preserves BNSF’s rights under Section 91), BNSF and
Entergy have negotiated the terms of the contract on the basis of a service plan which would
route the loaded BNSF unit coal trains from the PRB over BNSF's lines via Springfield, MO to
Jonesboro, then south on the former SP line to Pine Bluff, and over to the White Bluff Station on
UP’s line. When a train is made empty, it would continue to Little Rock on the UP line, turn
north onto the UP line at Little Rock to Hoxie where it would return to the BNSF line for the trip
back to the PRB. As shown on the map attached hereto, this routing provides the most direct,
least circuitous routing, provides Entergy with maximum equipment utilization, and closely
replicates the pre-merger BNSF-SP routing which was available to Entergy. Deliveries of coal
under the contract are projected to commence on January 1, 2002.
An alternative routing — one which would replicate the exact pre-merger BNSF-SP

service option — would route the return trains back through Pine Bluff, north on the former SP

line to Jonesboro and then back to the PRB via Springfield. However, given the institution of

directional operations on the UP and SP lines in this corridor, the routing described above, which

would have the BNSF unit trains join the directional operations, was selected.

If BNSF is to be required to route Entergy’s traffic to Memphis as UP has contended,
then BNSF will have to alter the service plan described above. Instead of turning south onto the
former SP line at Jonesboro, the loaded PRB coal unit irains would proceed on BNSF’s line to
West Memphis to be interchanged t~ the trackage rights lines there. Once interchanged, the
loaded trains would proceed over the former SP line to Brinkley where they would join the
southbound former SP line to Pine Bluff and then on to the White Bluff Station. In order to
make the interchange at West Memphis, BNSF would have to construct at significant cost an

interchange at Bridge Junction in West Memphis or rehabilitate and upgrade its West Memphis




Branch. Both of these projects will require substantial lead time. For instance, construction of
an interchange between BNSF and UP at Bridge Junction would require a significant amount of
fill and could take up to 6 to 9 months to complete. Similarly, the rehabilitation and upgrading
of BNSF’s West Memphis branch would require the rehabilitation of an out-of-service
connection, significant fili, and the rehabilitation and upgrading of the rail on the entire branch.
The necessary work for this alternative would take even longer and could require as much as 9 to
12 months.

The empty trains would follow the return route through Little Rock as described above,
but they would turn off of the northbound UP line at Bald Knob and travel to West Mempbhis (via
Fair Oaks) on the UP line. Once there, they would interchange to the BNSF West Memphis
branch for their return to the PRB. A new connection, which could take up to 6 to 9 months to
complete, would need to be constructed at Presley Junction to implement the interchange.

In the event the Board determines that BNSF must route its trains via Memphis and a
contract with Entergy were finalized based on that route, BNSF would operate the loaded trains
through Bridge Junction across the Mississippi River to the east side of the river, run around the
train and then operate the train back across the bridge and onto the UP line until the necessary

interchange connections are completed. Because such service would cause congestion on the

single-track bridge across the Mississippi River, work on the interchange connections would

need to commence as soon as possible.

Even if the Board finds that BNSF has the right to connect to the trackage rights lines at
Jonesboro and Hoxie, BNSF still needs to make the arrangements for those connections. A
connection between the UP and BNSF lines at Hexie will require upgrade and other work and

could take up to 2 months to complete. ENSF must also, regardless of the route, develop and




design the specific operating and service plans for the service to the White Bluff Station,
including plans for locomotive allocation, crews, federal inspection of the trains, and locomotive
fueling.

Accordingly, BNSF needs to know as soon as it can which route its unit trains to the

White Bluff Station will take so that, to the extent possible, the necessary preparatory work can

be completed before the anticipated commencement of service on January 1, 2002.




VERIFICATION

THE STATE CF TEXAS )

)
COUNTY OF TARRANT)

Richard C. Ellis, being duly sworn, deposes and says that he has read the
foregoing statement and that the contents thereof are true and correct to the best of his

knowledge and belief.

(

Richard C. Ellis

Subscribed and sworn to before me on this éé day of September, 2001.
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SANDERS LLP

June 21, 2000

I'he Hon. Vernon A. Wilhams
Secretary

Surface Transportation Board
1925 K Street, N.W.
Washington, D.C. 20423-0001

9

Re: Finance Docket No. 32760, Union Pacific Corporation, et al
Control & Merger -~ Southern Pacific Rail Corporation, et al

Dear Secretary Williams:

Enclosed tor filing in the above-gferenced proceeding are an original and twenty-five
(25) copres each of the PUBLIC and HIC HLY CONFIDENTIAL versions of AmerenlUE's
Pctition For Reconsideration Of “Contract Modification Condition™ Portion Of Decision No. 89,
In accordance with the Board’s regulations, we have also enclosed a 3.5-mch diskette containing

the Hhighly Confidential version of the pleading m WordPerfect format

Fhe HIGHLY CONFIDENTIAL version is being filed under seal and will be subject to
the protective order that 1s in place for the above-referenced proceeding

An atdittonal copy of each version of the filing is enclosed. Please date and time stamp
these copies and return them to the messenger for our files.

Sincerely,

AP

/lohn R. Moim
ENTERE

Enclosures Offico of tha Secratan

Parties of Record




PUBLIC VERSION - TO BE FILED IN I’l'B.I.I(' DOCKET

BEFORE THE
SURFACE TRANSPORTATION BOARD
T e
FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERCER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD COMPANY

PETITION FOR RECONSIDERATION OF *CONTRACT
MODIFICATION CONDITION™ PORTION OF DECISION NO. 89

EXPEDITED CONSIDERATION REQUESTED

Steven R. Sullivan

AMEREN SERVICES COMPANY
1901 Choutean Avenue

P.O. Box 66149, M(C-1310

O R I G St. Louis. MO 63166-6149
’ NA L Tel: (314) 554-2098

Fax: (314) 554-4014

John R. Molm

Sandra L.. Brown

TROUTMAN SANDERS LLP

1300 1 Street, N.W,

Suite S00 East

Washington, D.C. 20005-3314
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for AmerenUE
June 21, 2000
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER
AND RIO GRANDE WESTERN RAILROAD TOMPANY

PETITION FOR RECONSIDERATION OF “CONTRACT
MODIFICATION CONDITION” PORTION OF DECISION NO. 89

AmerenUE (“UE™) hereby petitions the Surface Transportation Board (“STB™ or
“Board™). pursuant to 49 C.F.R. § 11153 (1998), for reconsideration of the Board’s decision in
this matter, served June 1, 2000." In Decision No. 89 the Board commutted matenal error by
denving UE the benefits of the contract modification condition as established in the Board's
previous decisions numbered 44, 57 and 737 In support of its petition, UE shows the following.

SUMMARY OF ARGUMENT

'he Board's Decision No. 89 stated that even though the previous STB decisions found

that the contract modification condition applies “to every contract entered into prior to the

consummation of the merger by a 2-to-1 shipper, on the one hand, and either UP [*“Union Pacific

Railroad ™| or SP [“Southern Pacific Railroad™] on thie other,” the contract modification condition

" Union Pac. Corp. et al.-Control and Merger-Southern Pac. Corp. et al., F.D. 32760 (“UP/SP™),
Decision No. 89, Slip op. (STB served June 1, 2000) (“Decision No. 897).

UP/SP, Decision No. 44, Ship op. (STB served Aug. 12, 1996) (“Decision No. 44™); UP/SP,
Decision No. 57, Slip op. (STB served Nov. 20, 1996) (*Decision No. 577); UP/SP, Decision No.
73. Slip op. (STB served Aug. 14, 1997) (*Decision No. 73%).




does not apply to UE’s contract because “Addendum Three™ of the original contract “amounted
to ‘major surgery’ on the underlying contract.” Decision No. 89 at 9 (citation omitted). The
Board’s refusal to grant UE the benefits of the contract modification condition constitutes
material error on three grounds.

First, the decision errs inasmuch as the Board misinterprets the Addendum to the
underlying contract. While there might be some support for the Board's view that a substantive
modification creates a new contract in and of itself, the Addendum was neither substantive nor
“major surgery,” and, in fact, expressly provides that it was not to be viewed as creating a new
contract. In addition, the Board’s misinterpretation of the Addendum 1s evident in the Board’s
failure to consider all the facts and argument piesented by both sides regarding the Addendum
ISsuc.

Sccond. the decision errs inasmuch as the Board arbitrarily imposed new restrictions on
the contract modification condition. These new mitations run contrary to both prior statements
contained in decisions by the Boara about the expansive scope of the contract modification

condition as well as to the intent of the parties involved in the UP/UE Addendum negotiations

Finally, the Board erred in placing ex post facto limitations on a 2-to-1 shipper’s (UE's)

use of the contract modification condition and allowing UP ta benefit from a fatlure to follow a
prior Board dircctive. The contract modification condition was intended to be a mechanism for
use at the option ot and benefit for 2-to-1 shippers. The Board’s decision runs contrary to that

mtent.




ARGUMENT

THE BOARD’S DECISION WAS IN ERROR BECAUSE IT MISINTERPRETS
THE SIGNIFICANCE OF THE ADDENDUM TO THE UNDERLYING
CONTRACT

The Boaid erred in finding that the Addendum amounted to “major
sureery” and thus ineligible for benefits under the contract modification
condition; the Addendum was not a substantive change to the underlying
contract,

In Dec'sion No. 89, the Board first found that the UP/UE Contract (I1CC-WRPI-C-0080):
e was entered into prior to the consummation of the merger by a 2-to-1 shipper;
was negotiated under the auspices of old 49 U.S.C 10713,
was in effect at the time the merger was consummated;
and, therefore, the contract modification apphied to this contract at the time of
the merger.
Decision No. 89 at 9. Thereafier, notwithstanding ihese findings, the Board demied UE’s nght to
the contract modification condition by merely adopting UP’s argument that the “Addendum
amounted to ‘major surgery’ on the underlying contract.™ Id
I his arbitrary decision constitutes material error. That the Board was arbitrary in
accepting UP’s assertion that the Addendum amounted to “major surgery™ 1s evidenced by the
fact that the Board makes no mention of, or cites to, UE"s contrary arguments set forth in UE’s

Petitton for Clarification and Enforcement of Merger Conditions (“UE Petition™) contaming

these arguments dated January 19, 2000 at 20-22 and Exinbit 1 at 2.7 Although the specific

terms of the transportation contract and Addendum are confidential, the Board appears to make

an arbitrary evaluation of the terms of the Adderdum by adopting, without any analysis, UP’s

Additional discussion of why the Board's failure to cite or mention UE’s Petition and
arguments 1s an indication of the arbitrary nature of the decision can be found in Part 1i B of this
petition




characterization of “major surgery” and UP’s incorrect assertions that the Addendum relieved
UE of “significant liabilities.” These characterizations and assertions not true. Addendum Three
is a 3% page amendment to a 43 page contract, hardly major surgery. Addendum Three was not a
one-sided concession by UP to UE. UP bargained for and received benefits of equal or greater
value than UE received from Addendum Three. For example, [*¥******¥¥srtirrrsrtress
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minor conditions of the contract to the benefit of both parties.

More importantly, the Board’s blind adoption of UP’s characterization of the Addendum
misinterprats the Addendum because the interpretation is contrary to Missouri law. The
Missourt Supreme Court has held that a sales contract, moditied in terms of quantity of goods,
payment schedule, and duration of viabihty, was “only a continuance of a prior contractual

relationship™ between the parties. Lowther v, Hays, 225 S W.2d 708, 710 (Mo. 1950). That

same court later held that “a subordinate and separable part of [a] contract may be waived or

modified by the parties without a cancellation or avoidance of the whole contract.”™ Zumwinkel

v. Leggett, 345 S W.2d 89, 94 (Mo. 1901), citing 12 Am. Jur., Contracts, § 427 at 1004-1005,

T'he Board’s finding that the UE contract was not the contract in effect at the time of the merger
1s irreconcilable with the Missourt law. Vice Charrman Burkes' statement in his separate
comment that the amendment ** does not chimimate the fact that the onginal contract, 1CC-WRPI-

C-0080, was in effect at the time the merger was consummated.” 1s the only finding possible that

is consistent with Missouri law.* Decision No. 89, Vice Chai 'man Burkes, Commenting, at 11.

" The Isoard’s summary conclusion in Decision No, 89, footnote 25 that notwithstanding

Missourt law, “we never intended that the contract modification condition would apply to a

contract that rece ved the kind of post-merger ‘major surgery’™” (Ship op. at 10) 1s a clear
il




UE agrees with the Vice Chairman and reiterates that the complete record substantiates that
nothing in the Addendum was so drastically different from the original contract as to render the
Addendum substantively separable from the contract that was in effect when the merger was
consummated. In borrowing UP’s phrascology (“major surgery™) the Board has seriously
misconstrued the true nature of the Addendum.

B. The Addendum itself states that it is not to be considered a new contract
and the parties never intended 1t to be a new contract.

The Board™, arbitrary adoption of UP’s terminology regarding the Ad¢ondum suggests
that the Board also adopted UP’s arguments that the Addendum was a new contract. Sce
Decision No. 89 at 9 citing UP/SP-374 at 18-22; UP/SP-374, Exhibit 1 at 7-8. However, the
Addendum itself notes that it was not intended to be construed as a new contract in any way; nor
was it intended to be construed as “major surgery.” As the Addendum states, and as Vice
Chairman Burkes properiy highlighted, “nothing herein contamed shall be construed as
amending or modifying the same except as herein specifically provided.” See UE Petition,
Highly Confidential Exhibit 23; Decision No. 89, Vice Chairman Burkes Commenting, at 11

An ofi-cited case from the Fifth Ciremt underscores this poit. The court in Crook v,
Zorn held that “[a] novation..as simply the creation of a new contract in the place of an old

one... To effect a novation, all the partics must intend to termmate the old agreement and to

Zorn, 95 F.2d 782, 783-784 (5" Cir. 1938).  The ntent of the parties should not be presumed in

the instant case. That intent, merely to modify certain subordinate parts of the enginal deal, but

no more, was explicitly stated in the contract itself. Therefore, the Board committed material

departure from the Board’s previous reasoned and well-explained rational for the contract
modification condition. This departure from the Board’s prior decisions i1s material error because
it 1s arbitrary and without any explanation as more fully discussed below.




error in construing the Addendum as a “new™ contract, (i.e. not to be trcated as the contract that
was in effect at the time the UP/SP merger was consummated,) in direct contradiction to the
express intent of the parties.

Morcover, UP’s argument, and the Board’s apparent reliance upon the assertion that this

is a situation where “the parties originally assumed [the contract modification clause] to be

inapplicable,” is wrong.” Union Pacific Railroad Company’s Response to AmerenUE’s Petition

for Clarification and Enforcement of Merger Conditions dated February 8, 2000 (“UP’s
Response™) at 21. Itis ironic that UP, which knew of the contract modification condition at the
time the Addendum was signed, and was in fact required to inform shippers of the provisions of
the modification condition, would fail to explicitly include in the Addendum any reference to the
status that the modification might have on the contract modification condition. 1 UP had truly
intended not to have the contract modification provision apply, then the burden lay with UP to
have expressed that intent in the Addendum. Indeed, notwithstanding UP’s profession to the
Board that it “has identified . all shippers with outstanding contracts at 2-to-1 points, and has
advised those shippers in writing that they were covered by the contract modification condition,”
and the Board’s imposed responsibility to send a third letter to inform shippers such as UL ofits
rights under the contract modification clause, “UP never sent any such notfication to UL even

though UP had pubhcly declared UE’s *2-to-1" status in the UP/SP proceeding.”™ UE Petition at

UE’s use of “the Board’s apparent rehiance™ here and similar language elsewhere in this Petition
is based upon UE’s belief that the Board relied only upon UP’s arguments i deicrmining the
contract modification condition because the section of Decision No. 89 dealing with the contract
modification condition only recites UP’s arguments and does not cite to UE’s pleading on the
1ISSuc.

o




UP’s failure to provide notification to UE of even the existence of the contract
modification condition was a disregard of UP s “ethical duty to speak.™ Contrary to UP’s
assertions, See UP’s Response at 19, UE could not have an ethical duty to speak about a fact
which as the Board agreed UE only recently became aware and for which UE never had any
intention of waiving any rights it might have under the condition. Seg Decision INv. 89 at 6 and 9
n.24. UP should not be encouraged to ex post facto claim that UE not only knew of the

modification conditions, but waived their rights under the conditions, when UP did not, as the

Board required, inform UE of such rights.  Even if we assume arguendo that there was a

legitimate factual dispute over whether UE was a qualified 2-to-1 shipper in need of notification,
itis quite a leap to claim, as UP did, that (1) UE knew of its rights to the modificaticn condition,
and (1) UE waived them when agreeing to Addendum Three.

Finally, UP’s claims that the apphication of the contract modification condition to UE
would create a “substantially different contract™ that allows UE to “spring the condition on an
unsuspecting ratlroad™ Sce UP’s Response at 19, 16, Believing that UP 1s an unsuspecting
railroad, particularly with respect to the conditions imposed in UP’s own merger, lacks any
credibility. Furthermore, contrary to UP’s claims that the imposition of this condition would
leave UP with a contract that it would have never negotiated, UP’s remedies tor this concern

were already addressed in the Board's prior decisions. See Decision No. 57 at 12 (Guideline

“UP’s farlure to provide notification of the contract modification condition to UE was not only a
disregard of UP’s ethical duty to speak, 1t was a breach of UP’s Board imposed directive. See
Section 111 B for more discussion on UP ¢ breach of its Board imposed directive.

As the Board indicated in Decision No. 89, Decision No. 57 would have been a matter of public
record. However, the Board clearly indicated its concern that 2-to-1 shippers may not be aware
of the contract modification condition and all the guidelines which i1s why the Board directed UP
to notify all such shippers. See Decision No. 57 at 12,




#9)." Under Guideline #9, UP has the sole right to determine, if a shipper uses the contract
modification condition, whether UP will release and terminate the entire contract. Therefore, the
Board erred in determining that the contract modification condition does not apply to the UE
contract inasmuch as this determination runs contrary to Missourt law and to the explicit and
bargained-for terms between the parties.

I THE BOARD’'S DECISION WAS IN ERROR BECAUSE IT ABITRARILY
IMPOSES NEW LIMITATIONS UPON THE CONTRACT MODIFICATION
CONDITION CONTRARY TO BOTH PRECEDENT AND THE INTENT OF
THE CONTRACTING PARTIES.

The Board’s previous decisions concern 1 the contract modification
clause are expansive in scope

Under the initial proposal of the Chemical Manufacturers Association ("CMA™), the
contract modification proposal contained a rather limited scope. The Board later clanfied and
expanded the application of the contract modification condition.  In Decision No. 44, the Board
decided that “The CMA agreement provides that, immediately upon consummation ot the
merger, apphicants must modify any contracts with shippers at 2-to-1 points in Texas and
Louisiana to allow BNSF access to at least S0% of the volume. We require as a condition that
this provision be modified by extending 1t to shippers at all 2-to-1 pomnts incorporated within the
BNSF agreement, not just 2-to-1 points i Texas and Lowsiana.™ Decision No. 44 at 140

Deciston No. 57 provided further guidance to the implementation of the contract
modtfication condition. In Guidehne #1, the Board stated the general rule that

I'he contract modification condition applies to every contract entered mto
prior to the consummation of the merger by a 2-to-1 shipper, on the one
hand, and either UP or SP, on the other hand, provided on/y that such
contract (1) was negotiated under the auspices either of old 49 U.S.C.

10713 or of new 49 U.S.C. 10709, and (11) was in effect at the time the
merger was consummated.

" The text of Guideline #9 has been reproduced as Exhibit |

il e




Decision 57 at 9 (emphasis added). The Board has also reiterated numerous times t"at the
contract modification condition was to be used at the election of the shipper. Furthermore, the
condition “does not guarantee that BNSF will actually receive that traffic. The condition merely
allows a 2-to-1 shipper to put up for bidding traffic that had previously been committed by
contract either to UP or to SP.” 1d. at 5.

In Decision No. 73, the Board elaborated further on the broad reach of contract
modification condition. Although the Board found that the shipper was not a 2-to-1 shipper, the
Board went on to state that “when we imposed the contract modification condition, we had in
mind that this condition would apply only to those shippers that had 2-to-1 status immediately
prior to the consummation of the merger.” Decision No. 73 at 3. The Board also stated that a
shipper had the option of invoking the condition “ar any time prior to the expiration of a
contract.” Decision No. 57 at 10 (emphasis added). These decisions are evidence of the fact that
the Board has continuously preserved an extremely broad and shipper-friendly codification of the
contract modification condition for all 2-to-1 shippers.

In fact, the only mention of whether parties secking relief under the contract modification
condition would be free to amend their initial contracts stems from Decision No. 57, The Board
stated in Guideline #8 that “UP/SP and a shipper may, by mutual agreement, modify any term of
any contract subject to the contract modification condition; and a shipper may waive, in whole or
in part, its nights under the contract modification condition.”™ Decision No. 57 at 11 (emphasis

added). Thus, the Board acknowledged that a shipper and UP may modify a contract under the
: PI : .

contract modification condition. In addition, but separately, the Board stated that a shipper may

waive in whole or in part; its rights under the contract modification condition. Id. Furthermore,
the Board found in Decision No. 89 that no document before the Board gave any indication that

UE had “any mtention whatsoever of waiving whatever rights it might have under that

s




condition.” Decision No. 89 at 9 n.24. Nonetheless, the Board found that the contract
modification condition did not apply to UE. This finding is a matenal crror.

UP could have and should have obtained a specific waiver from UE regarding the
contract modification condition since UP was in the best position to understand the risk attendant
with the failure to do so. As the Board noted there is no indication that UE waived those rights
and. in fact, UE would not have waived those rights. For the Board to now impose such a new
limitation on the contract modification condition is contrary to the Board’s prior decisions and
contrary to the intent of the parties. These are material errors.

UE argues below that given the expansive interpretations by the Board of the contract
modification condition, the decision refusing to extend the benefits of the condition to a modified
contract constitutes material error,

B. Decision No. 89 places arbitrary limitat : ability ot shippers to

benefit from the contract modification ¢l

Given that the Board has previously held that the mod:fication condition is at the election
of the shipper and that shippers and UP/SP were free to modify any term of any contract and stifl
remain ehgible unless a shipper waves the condition, the Board’s himitatnons on UE’s abihity to
benetit from the condition constitutes matenal error

Ihe Admimistrative Procedure Act (“APA™) (5 US.C.S. § 561 ¢t seq.) provides that a
reviewing court “shall hold unlaw ful and set aside agency action, findings, and conclusions
found to be._arbitrary, capricious, an abusc of discretion, or otherwise not in accordance with
law.” S US.C.S. § 706(2)(a) (2000). The Supreme Court interpreted this section of the APA as
imposing a procedural requirement “mandating that an agency take whatever steps it needs to

provide an explanation” for its actions. Pension Berefit Guar. Corp. v. LTV Corp., 496 U.S.

633, 654 (1990). Morecover, Decision No. 89 was a formal adjudicative proceeding




Accordingly, under APA § 557(3)(A), the STB is required to include with each order “a
statement of findings and conclusions, and the reasons or basis therefor, on all the material issues
of fact, law or discretion presented on the record.”™ The finding that the Addendum constituted
“major surgery” was without any explicit detailed reasoning and thus constitutes material error.
Given the broad scope of the Board's prior interpretations of the contract modification
condition, and especially given the Board’s explicit approval of contract modification and
express waivers of the condition, it becomes all the more apparent that the Board arbitrarily
imposed limitations on UE’s ability to benefit from the condition. The Seventh Circuit held that
should the Inerstate Commerce Commission, now the S'. 3, is to change long-standing policy
abruptly, “it must give a reason why; otherwise its behavior is arbitrary and capricious and

therefore 2 violation of the Administrative Procedure Act.” [llinois v. Interstate Commerce

Comm’n, 722 F.2d 1341, 1348 (7" Cir. 1983). The Third Circuit likewise izoted that “where an

agency departs from established precedent without anncuncing a principled reason for such a

reversal, its action 1s arbitrary.”™ Donovan v. Adams St ¢l Erection, Inc., 766 F.2d 804, 807 (3"

Cir. 1985). And the D.C. Circuit held that “While agencies may not be bound under the doctrine
of stare decisis to the same degree as courts_ it s at least incumbent upon the agency carefully to
spell out the bases of its decision when departing from prior norms.”™ Food Mktg. Inst. v,
Interstate Commerce Comm’'n 587 F.2d 1285, 1290 (D.C. Cir. 1978) (citations omitted). As
much as the Board’s decision to exclude UE's contract from the contract modification condition
1s lacking in expianation; it 1s also a departure from prior application of the condition. In this

context the Board’s determination in Decision No. 89 is arbitrary and constitutes material error

deserving of reconsideration.




THE BOARD'S DECISION WAS IN ERROR BECAUSE IT UNDULY BURDENS
A 2-TO-1 SHIPPER AND BENEFITS A PARTY IN BREACH, CONTRARY TO
THE INTENT OF THE CONTRACT MODIFICATION CONDITION.

The purpose and intent of the contract modification clause is to benefit
BNSF and 2-to-1 shippers.

The clear purpose of the contract modification condition is to benefit both BNSF and 2-
to-1 shippers, and that UP’s interests are protected under Guideline #9, the Contract Termination
Option. See Footnote 8 and Decision No. 57 at 12. The Board itself was explicit in stating this
point. 1t 1s possible that the Board failed to fully realize the burdens placed upon UE and,
potentially, other 2-to-1 shippers by its refusal to allow UE to benefit from the condition at UE’s
option during the course of the contract that was in effect on the merger consummation date as
provided in Guidehne #5. Sce Id. at 10.

Originaliv, the CMA agreement proposed that the modification condition be available
only to 2-ta-1 shippers in Texas and Louisiana. See Decision No. 44 at 146, The Board rejected
this proposal, opting instead to expand the condition to all 2-to-1 shippers “incorporated within
the BNSF agreement.”™ Id. The Board felt that such an expansion was necessary for ensuring
BNSF effective trackage rights. “The contract modification condition was mtended to allow
BNSF to access, sooner rather than later, a substantial volume of traftic at 2-to-1 points
previousiy open only to UP and SP.” Decision No. 57 at 12, Morcover, the Board stated

numerous times that the contract modification condition was intended to benefit 2-to-1 shippers

which 1s evidenced by the Board's Guidehine #4, Shipper Selection and #5, Shipper Timing

accept that bid. Rather, 2-to-1 shippers had the option to inquire as to the various courses of

action. The “modification condition allows shippers to opt« it of contracts to obtain a better

arrangement with BNSF.™ Id. at 6. The Board’s failure to uphold the contract modification




condition that was intended to benefit BNSF and shippers, while providing UP protections, is
material error.

B. Decision No. 89 unduly and unjustly burdens a 2-to-1 shipper and benefits
a_carrier that failed to follow a prior Board imposed directive.

'he Board directed “UP/SP to provide written notification to all [2 to 1] shippers...that
the contract modification condition has been clarified.” Decision No. 57 at 13. This directive
was imposed because UP/SP was in a superior position to know of the benefits of the condition
and thus, 1t had the responsibility of notifying relevant shippers. Tthe notification requirement
was aimed at placing UP and the shippers on an equa' understanding of the condition. See Id.

However, UE renterates that UP never notified UL of e contract modification condition. Sce
UE"s Petition at 21. Furthermore, UP argues that it was not responsible for noufying UE
because it felt UE was not a 2-to-1 shipper. 'The Board has agreed that UE clearly fell into that
category. Sce Decision No. 89 at 4, 6-7

Most importantly, UP declared to the Board, and the Board rehied upon that declaration,
that UP had advised all 2-to-1 shippers with outstanding contracts of the contract modification
condition. Sce Decision No. 57 at 13, The Board required UP to provide a third written
notification to all such shippers within 10 days of the service date of Decision No. 57 (served
Nov. 20, 1996). Id. UP’s failure to provide UE notification of the contract moditication
condition 1s a breach of the Board’s directive. UP should not benefit from its fatlure to follow a
prior Board directive. Even it UP doubted that UE was entitled to the contract modification
condition because of the Conceptual Framework between UL and UP, UP should have either sent

the notice to UE or notified the Board that one 2-to-1 shipper with an apphicable contract was not

being notified. UP’s failure to provide UE notification ef the contract modification condition,

when UE was clearly a 2-to-1 shipper, has now resulted in an adverse cousequence to UE. UP




should not be rewarded for its failure to notify UE when the Board’s purpose for requiring UP to
notify shippers was to provide shippers with full information of their rights under the condition.
By refusing to apply to UE the contract modification condition, the Board is in essence
unjustly benefiting UP. Indeed, at the time at which the Addendum was agreed to, UP, but not
UE, was aware of the condition. UP was therefore the party upon whom the burden should fall.

Had UP sought to exclude the Addendum from terms of the condition, it ought to have done so

during the negotiations over the Addendum. UP should not benefit after-the-fact - after it failed

to carry out its duty of notifying UE in the first place.

A conservative estimate of UE of not being able to exercise the contract modification
during the remaider of the UE/UP contract is over $3 million. Under some theories of projected
savings, the potential savings that UE loses from not being able to exercise the contract
modification condition for the rest of the term of the contract could reach nearly $18 mullion.
I'herefore, the Board has unjustly rewarded UP for UP’s gaming the system. The Board has
miscalculated where 1t placed the burden of the contract modification conditton. The burden, as
the Board impiied in its previous clarifications of the condition, hes in every way with UP
Deciston No. 89, however, reverses that policy and lays the burden not with the party who had

rnowledge of the condition but rather, improperly, with the shipper.

CONCLUSION
Because the Board misinterpreted the meaning of Addendum Three to the UP/UE
contract, because the Board imposed arbitrary hmitations on the rights of shippers to benefit
from the contract modification condition, and because the Board unduly benefited UP, contrary
to the intent of the modification condition, Decision No. 89 should be reversed with respect to

the contract modification condition.




I'he Board’s interpretation of the significance of the Addendum is clearly at odds with the

stated intert of UP and UE. The Board should not, now, proceed to accept UP’s phraseology

calling the contract “major surgery™ —when UP, had it chosen at the time of modification to

exclude the Addendum from terms of the contract modification condition, could have done so.
Because of the Board’s misinterpretations, material error was committed. In an effort to reaffirm
the stated intent of the contract modification condition, as well as to reaffirm the policy grounds
upon which the condition was developed, findings with respect to the contract modification

condition in Decision No. 89 should be reversed.

EXPEDITED CONSIDERATION REQUESTED

UE respecttully requests the Board to issue a decision reconsidering Decision No. 89 with
respect to UE's right to exercise the contract modification condition as addressed herein as
expeditiously as possible. Each day that passes cuts into the limited remaining time that UFE
should have to exercise the contract modification condition hike every other 2-to-1 shipper with a
contract that was in effect at the time the merger was consummated. In addition, the request for
expedited consideration 1s in line with the Board's prior acknowledgment that disputes,
particularly regarding the contract modification condition, may require prompt disposition. See

Decision No. 57 at 14,
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. xhibit 1

Excerpt from: Union Pac. Corp. et al. - Control and Merger - Southern Pac. Corp. et al., F.D.
32760, Decision No. 57, Slip op. at 12 (STB served Nov. 20, 1996) (footnote omit.2d)

Guideline #9: Contract Termination Option. If a shipper uses the contract
modification condition and tenders to BNSF freight covered by a UP/SP contract,
UP/SP may, at its option, release the entire volume under the contract.

I'his contract termination option is. we think, essential to the protection of
UP/SP’s own interests given the way we have structured the contract modification
condition. Guideline #4 provides that a shipper has the right to select, on a
contract-by-contract basis, the portion (not greater than 30%) of its traffic that 1s
open to BNSE; Guidehine #5 provides a similar right with respect to timing; and
Guidelines #6 and #7, taken together, provide, in essence, that all contractual
provisions that burden UP/SP continue to apply, but that volume incentive
provisions that burden the shipper must be, at the shipper’s option, prorated.
UP/SP could casily be left with a fractured loss-generating half-contract that
ncither UP nor SP would ever have negotiated.

I'he contract modification condition was intended to allow BNSF to

access, sooner rather than later, a substantial volume of tratfic at the 2-to-1 points
previously open only to UP and SP. We had in mind that UP/SP would be

required to refease for immediate competition 506 of the traffic that UP and SP
had locked up i contracts. We never intended that UP 'SP would be required to
haul the other 50%, of that traffic at a loss

[he contract termination right provided for in Guidehine #2 1s intended to
he exercisable by UP/SP at its option. We theretore will not entertain petitions
asking us to review whether, in any particular istance, an exercise of the contract
termimation option would be, or was, justified by the economics of the relevant
contract




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the “PETITION FOR RECONSIDERATION OF
“CONTRACT MODIFICATION CONDITION™ PORT!ION OF DECISION NO. 89" was
served this 217 day of June, 2000, by hand delivery to counsel for Union Pacific Railroad
Company, counscl for Burlington Northern and Santa Fe Railway Company and by first class
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Urion Pacific
M’ Corporation : | News Release

Contact 6108613082

Oary £. Sehyster

Vice President Corporate Relptions
Menmn Tower

E9PMN a1 2100 Avenves
Bathicham, PA 18018

FOR IMMEDIATE RELEASE

ONION PACYFIC ANNOUNCES AGREEMENT TO MERGE WITH SOUTHERN PACIFIC

Bethlehem, PA, August 3 -- Union Pacific Corporation (NYSE: UNP) and
Scuthern Pacific Rail Corporation (NYSE: RSP) announced today that
they have reached an agreement providing for the merger of Southern
Pacific with Union Pacific. The $5.4 billion transaction would form
North America‘s largest railroad, a 34,000+mile netwo. . cpearating in
25 scates and serving both Mexico and Canada. The two railroad
companies had combined 1994 operating revenues of $9.5¢ billion.

The agreement, approved tcday by the Boards of Directors of Union
Pacitic and Southern Pacific, is subject to execution of a definitive
merger agreament, which is expected to be signed very shortly. Under
terms of the agreement. Unioen Pacific would make a first-step cash
tender offer of $25.00 a share for up to 25 pezcent of the Common
Stock of Southern Pacific., The tender offer would commence next week.,
The shares purchased in the tender offer will be Reld in a voting
trust. Following completion of the offer, and the satisfaction of
other conditions, including approval by the Interstate Cozmerce

Commission (ICC). Southern Pacific will be merged with Union Pacifie

Corporation. Upon completing the transaction. each share of Southezrn

Pacific stock will be converrted. at the holder's election (subject to
proratien), into the right to receive $25.00 in cash or 0.4065 shares
of Union Pacitic Common Stock. As a result of the transaction,

60 percenc of Southern Pacific shares will be converted into Union

T mele




Pacific stock and the ramaining 40 percent into cash. including the
shares acqQuired in -he original tender offer. The two companies
expect to file an application with the ICC no later than Decamber 1.

Union Pacific also stated that the previously announced spin-off
of Union Pacific Resources would be conswrmated after completion of
the transaccion. The {nitial public ocffering of shares of Union
Pacific Resources will proceed as scheduled.

In conrection with the merger, Philip Anschutz, a major
shareholder of Southern Pacific, will be appcinted/ non-sxecutive Vice
Chairman of the Board of Directors of ™jioa Pacific following
completion of the transaction and will eater iato a customary
seven-year standstill agreement. 1In addition, Mr. Anschutz, who owns
31 percent of Southern Pacifi¢, and the Morgan Stanley Leveraged
Equity Fund, which owne seven percent of Southern Pacifi¢c, have agreed
to vote their shares in faver of the transaction.

*When completed, this transaction will deliver major
benefits for customers,” said Drew lLewis, Union Pacific’'s
Chairman and Chief Executive Officer. <*The combined system will

be able to offer new services that neither Union Pacific nor

Southern Pacific can offer on its own., The new system will yield

extensive new single-line service, faster schedules, more
frequent and reliable service, shorter routee and improved
equipment utilization. Benefits from operating efficiencies,
facility consolidations, cost savings and increased traffic are

estimated to be in excess of $500 miliien per year.”
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WHITE PAPER

A century and a quarter ago at Promouwry, Utah, Union Pacific joined Southern Pacific's
predecessor, the Central Pacific, to create the nation’s first transcontinental railroad and link
California to the rest of ihe nation. Later, far to the south, Southern PaciSic and the Texas &
Pacific, a predecessor of UP, were joined to open up the Southwest. Now, in the wake of the
Burlington Northern/Santa Fe merger, the time has come to complete the restructuring of the
major western railroads by recreating these historic and highly efficient transcontinental routes
and forging a worthy competitor to BN/Santa Fe.

The merger of the Union Pacific and Southern Pacific railroads will provide dramatic service
improvements to shippers, significantly strengthen western rail competition, and help position
Arerican industry to be fully competitive domestically and internationally in the 21st Century.

Competition Will Be Strengthened

- UPis financially strong and provides solid service, but lacks efficient routes to many markets;
SP has many excellent routes but lacks the volume and capital to take advantage of its

opportunities.

BN/Santa Fe will be nearly twice the size of UP or SP. Combining UP and SP will create a
competitor that is fully the equal of BN/Santa Fe in all major western markets.

Neither UP nor SP match Santa Fe service time or reliability in the California-Chicago
markets. Strengthened by its merger with BN, Santa Fe's edge in these key markets will

mcrease.

UP and SP overlap at some points but are end to end at many others. Tczether they form a
network offering countless opportunities for service improvements and efficiencies.

UP and SP will agree to conditions that give another railroad access to those points where UP
and SP are the only competitors (just as BN and Santa Fe did).

Cost savings are expected to be in excess of $500 million per year.

SP shippers will have the assurance of long-term, top-quality service from a financially-sound
carrier.

Public Benefits Prom Combined UP/SP Can Offer:

Saippers will enjoy single line service between UP's South Central origins and SP receivers in
California, SP Oregon lumber shippers and UP destinations in the Upper Midwest, UP lowa
and Nebraska grain producers and SP feeder markets in the San Joaquin and Imperial Valleys,
and more.

Shorter routes will aiow faster, more reliable service in many corridors, including Chicago-
Oakland and Memphis-Los Angeles.




- Carload shippers will receive much better service across the Central Corridor.
Optimizing Capacity Saves Capital While Improvisg Service

- Flexibility derived from alternative routes and yards will reduce transit ime and allow more
trains to be run withoui congestion. Examples:

Chicago-Southern California: By shifting manifest traffic to UP's Central Carridor route
and expedited traffic to SP's Tocumcan route, UP/SP will move expedited traffic faster
and more reliably. By combining SP's excellent LA intermodal terminals with UP's
outstanding Chicago terminals, UP/SP will be able to deliver reliable *hird-morning service
in this corridor.

Houston-St Louis: Using alteraz “ive routes and an array of yards, UP/SP will be able to
preblock chemical traffic from the Gulf Coast for run through service with Conrail,
Norfolk Southern, and CSX, avoiding interchange 2t St. Louis, and to expedite traffic
over other congested gateways such as Chicago, Menphis, and New Orleans. Shorter
routes will save at least 24 bours over existing UP or SP service.

Combining UP and SP will alleviate existing bottlenccks, thus freeing capital to upgrade
crucial lines (e.g., Tucumcari, Ft Worth-El Paso) and build facilities neeced to serve pew
markets (e.g., Inland Empire intermodal facility in Southern California).

Service disruptions due to traffic maintenance work will be reduced. Maintenance can be
scheduled for longer, more efficient windows while traffic moves over the alternate route.

-- Terminal consolidaions will free yard space for storage in transit

Better Use of Cars and Locomotives

- Merged UP and SP will be able to reposition both cars and locomotives to dramatically
improve utilization. UP rolling stock and locomotive power will move efficiently between
LA, San Francisco Bay, and ne PNW. Additionally, movements between California and
Texas will be enbanced.

Exploiting the difference in eak seasons on the two systems will allow cars to be loaded more
frequently - the equivalent of ‘ncreasing fleet size without spending scarce capital dollars.
Triangulation and exploiting backhaul opportunities will also improve equipment supply.

Shorter routes, preblocking to reduce terminal time, and srioother operations will improve
wansit time and utilization for both shipper-owned and rail-owned cars.
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Southern Pacific Lines

1860 Lincoln Sueet * 14y Floor ® Denver. Colorado 30295 ¢ (203) 812-5001 « Fax: (303) 8/2-5099
Jury R Dave
Chairman and
Chicf Exzunve Officer August 3, 1995

Dear Valued Customer:

Southern Pacific Rail Corporation and Union Pacific Corporation have reached an agreement to merge,
forming a stronger and more efficient rail system that will provide transportation benefits for both companies’
customers.

This proposed merger, which is expected 1o be consummated in mid-1996, will offer many benefits to
the shipping public. The attached summary highlights many of these benefits that our customers can look
forward to receiving as a result of this combination.

Far those customers who have concerns about possible reductions in competition, 1 want to assure you
that Southern Pacific and Union Pactfic will be addressing these situations approonately.

We look forwasd to discussing this exciting merger proposal with you in more detail, and to explain fully
all of the associated benefits. Please do not hesitate to contact your local Southemn Pacific representative should
you have any questions.

While this mesger is pending, Southern Pacific continues 10 be an independr.nt railroad, and will continue
to compete vigorously with all railroads to meet your transportation nseds. Your traffic personnel should
continue to contact their normal business contacts at Southem Pacific for our services as they have in the past.
Our commercial effort, focus and direction has not changed.

The entire Southern Pacific Tsam and 1, appreciate your business and look forward to continuing to serve
your transportation needs in the future.

Sincerely,

Attachments

ot o




THIS EXHIBIT IS
HIGHLY CONFIDENTIAL
AND HAS BEEN
REDACTED.




On August 3, 1995, UP and SP announced their intention to merge. In an August 3

letter and accompanying ““White Paper” sent out to shippers, UP stated that “it will guarantee that
shippers at locations now served by both carriers will continue to vnjoy two-railroad competition
by agreeing to conditions giving a second carrier railroad access whenever UP and SP provide
the only rail service to the customer.” See Exhibit 8. In SP’s counterpart letter of August 3,
1995, SP stated “while this merger is pending, Southern Pacific continues to be an independent
railroad, and will continue to compete vigorously with all railroads to meet your transportation
needs." See Exhibit 9.

Shortly after the announcement, UP representatives met with UE on September 7, 1995.
See Verified Statement of Udo A. Heinze at 1, attached as Exhibi: ” ¢ "V.S. Heinze™"). The stated
purpose of the meeting, in part, was for UP to present to UE its proposal to address the loss of SP
access to Labadie with the UP/SP merger. See Highly Confidential Exhibit 10. UP’s proposal

included the following:

REDACTED
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OMAHA, September 26 ~ Union Pacific and Southern Pacific rallrosds today
announced a comprekensive agreement with Burlington Northern Santa Fe Carporatioa to
preserve and intensify rail competition following the UP/SP merger.

Under the agreement, BNSF will be able to serve every shipper that ls sarved Jointly
by UP and SP today. In addition, UP/SP and BNSF will grant each sther further rights
which will creats new competitive routes in a number of markets.

The agreement calls for nearly 4,100 miles of trackage rights sad line sales betwoen
UP/SP and BNSF. It guarantees strong rall competition for the Gulf Coast pstrochemical
belt, U.S.-Mexico border points, the Intermountain West, California, and along the Pacific
Coast.

" As pert of our merger proposal with Southern Pacific Lines, we promised eur
customers that we would bring strong rail competition (o every polns that loses s two-
carrier option,” said Dick Davidson, Union Pacific Railrosd Chairman.

"This agreement backs up that pledge, " he said. As part of the agresment, BNSF
will not oppose UP's proposed acquisition of SP. " Many of our customers had requasted
that BNSF be selected as the competitive choice,” Davidson added.

" After taking the terms of our agreement with BNSF into account, we're confident
we can show a net annual benefit from our proposed merger with SP excesdiag $500
million," Davidson said.

‘MORE.
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Under the agreement, UP/SP will chare more than 3,800 miles of track with BNSF
under tracksge rights and sell mors than 335 miles of track (o BNSPF.

The line sales portion of the agreement would total about $150 million,

Trackage rights are a contractual arrangement which aliow ens raliread te spersts
its trains with its own crews over the tracks of anotr er raiiroad ia exchangs for 3 per mile
fee. They are a proven means of providing effecti ve rail service.

"The combined UP/SP competing against the Burlington Northera Sants Fe will
benefit rall customers through shorier routes, faster schedules, extengive new single-line
service, elimination of capacity bottlenecks, improved car handling as terminsls sud cost
efficiencies,” said Davidson.

The competitive agreement covers the following regions:

WEST COAST-INTERMOUNTAIN

Burlington Northern Santa Fe

~BNSF will operate over SP and UP lines between Denver, Colorado and Oakland,
California. BNSF will serve Praye, Geneva, Sait Lake City and Ogden, 1itak; Reno,
Nevads snd various other intermedizte points. BNSF will operate over both UP's “Feather
River” route and SP's Donner Pass line.
~BNSF will purchase UP's “Inside Gateway" routs in Northern Califerala between
Keddie and Bleber, linking its Oregon lines with its California network.
-MORE-
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~BNSF will serve the Qakland-San Iose area vis UP rackags righta.
~BNSF will improve its sccess to the Port of Oakland over &P trackage rights.

~UP/SP wiil work with BNSF to assure unlhui'rupted rall sarvics (o the Purts of

Long Beach and Los Angeles while the Alameda Corridor project is asnstructed.

Unlon Pacific/Snruthern Pacific

-UP/SP will have trackage rights in Oregon over BNSF between Bend and
Chemult, Oregon to connect eastern Oregon and Washington with the §P's 1.8 Corvidor
linking the Pacific Coast.

~UP/SP will gain overhead trackage rights over BNSF's Majays to Rarstow,
Californis live.

~BNSF will enter into a proportional rate agreement with UP/SP over the Portland
Gateway which will allow UP/SP to compete with BNSF on business ariginating or
terminating in an area extending from Montana west and from Canads (o the Columbls
River and destined to or originating in an area extending from Oregon (o West Texas.

TEXAS-LOUISIANA

~BNSF will operate over UP between Haustop and Brownsyille, Taxas.
«BNSF will be granted trackage rights on SP's line betwesa Hopsion snd Iqwa Jct,
Laulsiana near Lake Charles. The remaining SP line east to Avondale, Lonigiana nesr New
‘MORE-
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Orieans from Iowa Jct. will be soid 1o BNSF, with UP retaining full trackage rights. This

will give BNSF a through route between Houston and New Orieans, whare the lines of UP
and SP are parallel
—~BNSF will gain access to major petrochemical plants at Mont Belvien, Raytown,

Amelia and Orange, Texas.
~BNSF will operate over various UP and SP routes in Texas, inchuding San

Antonin-Sealy, San Antonio-Fagle Pass, Taylor-Rouod Rock and Waco-Tayioe Smithville.
~UP witl sell its Dallas-Waxahachie line to BNSF, but will retala ssclasive rights 1o

serve on-line customers.

HOUSTON-MEMPHIS

~BNSF will operate over SP between Houston and Fair Oaks, Arkansas and over
UP between Fair Oaks and Memphis, Tennessee, This will give BNSF a threngh routs
between Houston and Meimphis.

ACCESS

~BNSF will grant UP/SP improved access to the BNSF Chicago-Kansas City line at
points west of Chicago; and to dock and port facilities in Superior, Wiscongia sad
Portland, Qregon.




8.

The proposed agreement will be submitted to the Union Pacifie Corparation Board

of Directors at its regularly scheduled meeting on Thursday. The agressmsnt will ga before

the Southern Pacific Rall Corporation Board of Directors, also meeting en Thursday.
Union Pacifte, a subsidiary of Union Pacific Carporstion, plans (e Kie its mergar
application with the Interstate Commerce Commission by December L. A decision is

expected next year.

For further information, contact:
John Bromiey, Union Pacific, 402-271-347§
Larxy Kaufinan, Southern Pacific, 303-812-5022
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preserved and in fact enhanced. Specifically, some of UP/SP’s promises that they should now be
expected to uphold include:

e “Applicants emphasized their intent to ensure that a second strong railroad would
compete at every location where UP an SP provide the only rail competition.”
Applicants’ Brief, UP/SP-260 at 7.

“The BN/Santa Fe settlement agreement preserves — and in fact enhances —
competition for all “2-to-1" traffic.” Applicants’ Brief, UP/SP-260 at 22.
“Indeed, in covering gvery shipper that has access to UP and SP and no other railroad,
regardless of non-rail competitive options or the extent of the UP-SP competition for
the shipper’s business, it goes beyond what was necessary from a competitive
standpoint and beyond what any prior merger applicants have done. ... No “2-1o-1"
point or corridor has been omitted from coverage under the settlement.” Applicants’
Brief, UP/SP-260 at 23. (emphasis in original, citations omitted.)
UP’s promises durirg its quest to achieve the Board’s approval of its merger should be enforced
against UP now. Nowhere in UP’s assertions that every “2-to-1" shipper will be provided a
competitive replacement to SP does UP give a caveat that these promises do not apply to UE.

In addition, UP should not be able to argue now that UE is only entitled to joint line
service instead of BNSF direct access via trackage rights over UP or that UE is not now entitled
to a second direct access carrier. Contrary to what UP told UE in 1996, i.e., that UE was not
entitled to direct BNSF access because it would place UE in a more competitive position, UP/SP
offered to substitute BNSF for SP to all other shippers via the BNSF agreement. This benefit

would provide shippers with improved service because it provided to new single-line service

throughout the BNSF system. See Applicants® Rebuttal, UP/SP-231, dated Apri! 2, 1996,
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VERIPIED STATEMENT OF
UDO A. BEINZE

MANAGER, FPOSSIL FUEL
on behalf of
UNION ELECTRIC COMPANY

My name is Udo A. Heinze. I am the Manager of Fossil Fuels at
Union Electric Company ("UE"). I have held this position for eight
years. Prior to that time, I was a Senior Buyer of coal and rail
services for UE. Union Electric Company, headquartered in
St. Louis, Missouri supplies energy services to a 24,500 square
mile service territory in Missouri and Illinois.

UE‘s total generating capacity is approximately 8,000 MW, of
which approximately 68% is from coal-fired steanm generating unitc.
In 1995 UE received over 12 million tons of coal at its four coal-~
fired plants. Over 96% of this coal was delivered by rail. The
Union Pacific ("UP"), Southern pacific ("SP"), Illinois Central
("12") and Burlington Northern ("BN") are the railroads utilized by
Union Electric for the delivery of coal.

In 1995, 6,926,000 tons of coal were delivered to UE’s Labadie
Poser Plant - all by rail. The Labadie Plant has been served by
tl.e Union Pacific and Southern Pacific separately. The merger of
UP and SP would result in the Labadie Plant being served by only
one railroad instead cf the current two.

Because of this proposed reduction from two railroads to one
provider of rail service to Labadie, UE and CUP have met to discuss
the future of rail service to this plant.

UE and UP have reached an agreement that will insure on-going
competition for rail service to the Labadie Plant after the mergei.
Because of this agreement, the union Pacitic/Soutnern Paciftic
merger is in the best interests of Union Electric, and UE supports

the merger application.

Udo A. Heinze

Dated: March 25, 1996




STATE OF MISSOURI )
) ss

CITY OF ST. LOUIS )

Udo A. Heinze, being first duly sworn, deposes and says that
he has read the foregoing document, knows the facts asserted
therein, and that the same are trus as stated.

oy e

Udo A. Heinze

Subscribed and sworn to before me this 25th day of March 1996.
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Finance Docket No. 32760

L, Robert K. Neff, verify under penalty of perjury that the forepoing is tme and correct
based on my knowledge, information and belief. Further, I certify that I am qualified and
authorized to file this verified statement.

MKM

Robert K. Neff

Dated: ‘/"/’-'"
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REDACTED — To Be Placed on Public File UP/SP-231

Before the
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
— CONTROL AND MurRGER —
SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY. SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILRCAD COMPANY

RAILROAD MERGER APPLICATION

APPLICANTS’ REBUTTAL

VOLUME 2. PART C - STATEMENTS ON COMPETITION
AND PUBLIC BENEFITS

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific Transportation
Company

One Market Plaza

San Francisco, California 94105

(415) 541-1000

PAUL A. CUNNINGHAM
RICHARD B. HERZOG
JAMES M. GUINIVAN
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington. D.C. 20036
(202) 973-7600

Atiorneys for Southern Pacific
Rail Corporation. Southern

Pacific Transportation Company.

St. Louis Southwestern Railway
Company. SPCSL Corp. and The
Denver and Rio Grande Wesiern
Railroud Company

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethiehem. Pennsylvania 18018
(61GC) 861-3290

JAMES V. DOLAN

PAUL A. CONLEY. JR.

LOUISE A. RINN

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street

Omaha. Nebraska 68179

(402) 271-5000

ARVIDE.ROACH I

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044-7566
(202) 662-5388

Antorneys for Union Pacific
Corporation. Union Pacific
Railroad Company and Missouri
Pacific Railroad Company




S=-2veport, Louisiana, moving to and from the Memphis BEA (BEA 55).
Ac.ordingly, Section 6(c) of the settlement agreement will be amended to give
BN/Santa Fe the right to handle traffic of shippers open to all of UP, SP and KCS
at Texarkana and Shreveport to and from the Memphis BEA. These rights will not
include proportional, combination or Rule 11 rates via Memphis or other points in
the Memphis BEA.

Service to UE at Labadie, MO - Although it will not require an amendment to the
settlement agreement, we have reached a separate understanding with Union
Ciectric Company ("UE"). UE's plant at Labadie, Missouri currently is served by
UP and by SP. Accordingly, it meets the definition of a "2-to-1" point, even
though Labadie is not expressly mentioned in Section 8(i) of the settlement
agreement. We had initially discussed with BN/Santa Fe sale of the former Rock
'sland line between St. Louis and Owensuville over which SP currently serves UE.
We could not reach agreement with BN/Santa Fe . sale of that line. We have
worked directly with the customer and established a proportional rate agreement
between Kansas City and Labadie. UE may, pursuant to this agreement, secure
single line bids from UP or interline bids with any other carrier over Kansas City
or St. Louis. | believe the UE arrangement i1s another demonstration of our
commitment to preserve competition.

Interchange Rights and Terminal Facilities in Brownsville - Section 4(a) of the
settlement agreement granted BN/Santa Fe trackage rights on UP’s lines in
Texas between Houston (Algoa) and Brownsville and between Odem and Corpus
Christi. Concerns have been raised that BN/Santa Fe does not have adequate
access and interchange rights at Corpus Christi and Brownsuville. Accordingly, we
will amend Section 4(b) of the settlement agreement to provide that BN/Santa Fe
access and interchange rights at Corpus Christi and Brownsville will be at least
as favorable as SP has currently. The amendment will specify that BN/Santa Fe
shall have direct access to the Port of Brownsville, the Brownsville and Rio
Grande International Railroad, and Ferrocariles Nacionales de Mexico and the
right to purchase a yard at Brownsville to support trackage rights operations. |
should note, however, that at the outset BN/Santa Fe intends to use haulage to
handle its traffic between Houston and Brownsville, and thus its operations and
access will be the same as UP/SP's. If the haulage operation is converted to
trackage rights the interchange and other rights described above will be
implemented.

Directional Operation - UP/SP trains will operate directionally between Dexter
Junction, Missouri and Houston, Texas. To address concerns that directional
operations wouid negatively impact BN/Santa Fe trains, the settlement agreement
will be amended to give BN/Santa Fe additional overhead trackage rights
adequate to allow BN/Santa Fe to also operate directionally in the same fashion
as UP/SP.




UNION PACIFIC RAILROAD COMPANY
JIM SHATTUCK ROOM 1130
EXECUTIVE VICE PRESIOENT 1418 DODGE STREEY

MARKETING AND SALES OMAHA NEBRASXA 68179
402-271-3700
EAX: 402-271-3142

August 3, 1995

Good Afternoon;

You will no doubt have heard that Union Pacific and Southern Pacific plan to merge. UP has
made a tender offer for 25% of SP's stock, and will acquire the rest of the SP stock and merge the
railroads after we receive regulatory approval, which 1s expected in mid-1996. Your involvement
and support in this process will be very impornant,

This merger will offer significant benefits for our customers and {it together natvrally into an
efficient network providing the entire transportation community better service. UP's shippers will
enjoy new single-line service across the Southem Corridor, between the Upper Midwest and SP
points in the Southwest and California, between Scattle/Tacoma and California, and in many other
markets. Shorter routes will become available in many corridors and the ability to use alternative
rouws to speed both inte~nodal and manifest traffic. Reljable third-moming iatermodal service
between Chicago and northern and southern Ca.ifornia, and between Los Angeles and Mecmphis
will become standard. Switching and terminai d+ lays will be reduced by preblocking and running
traffic around busy terminals such as Chicago, Kansas City, and St. Louis. There will be major
improvements in equipment availability and storage-in-transit opportunities.

The UP/SP merger will strengthen rail competition throughout the west. The new system will
have the financial strength to maxe the huge capital investments needed to overcome capacity
constraints to ensure quality servio: o all of its customers. It will be a worthy competitor to the
new BN/Santa Fe system. And it vwill guaranwee that shippers at locations now served by both
carriers wil' continue to enjoy two-railroad competition by agreeing to conditions giving 2 second
railroad access wherever UP and SP provide the onty rail service to a custorner.

A White Paper is enclosed that describes the benefits of the merger in more detail.

Our ICC application will be filed no later than December 1. We will be in touch with you soon
to discuss the UP/SP merger in more detail, hear your ideas about how the combined system can
provide better service, and ask for your support.

We think this transaction is the step that is ne--ded to attain truly efficient and competitive rail
transportation in the West. If you have questior.s or comments about the merger, I urge you to
please contact me or your Marketing and Sales representative,

ecutive Vice President - Marketing & Sales
(402) 271-3700
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BN/SF-83

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

PETITION OF THE BURLINGTON NCRTHERN AND
SANTA FE RAILWAY COMPANY
FOR CLARIFICATION

Pursuant to 49 C.F.R. § 1117 and Decision Nos. 44, 72, and 73 in the above-
referenced proceeding, The Burlington Northern and Santa Fe Railway Company

("BNSF")Y requests the Board to clarify the conditions imposed by the Board on the

UP/SP merger to require the Anplicants to grant BNSF access for traffic moving to and

from the western United States (including Mexican traffic) to all shippers 'ocated on upP
or SP lines pre-merger in the New Orleans, Louisiana switching district that were open
to direct service or reciprocal switching by both UP and SP prior to the merger, but which

have now been closed to BNSF by the Applicants.

.

The acronyms used herein are the same as those in Appendix B to Decision No.




As explained below, the Applicants closed those shippers to access by BNSF
immediately after the merger was consummated.? In singling out BNSF for exclusion
from access to New Orleans shippers that, befcre the merger, were located on UP or SP
lines, the Applicants have deprived these New Crleans shippers of their only practical

efficient rail alternative to Applicants’ service for traffic moving to and from the western

United States (including Mexico) ¥ Furthermore, the Applicants’' action defeats the

Justified expectations of numerous shippers, who had no reason *o anticipate that BNSF
would not be permitted to serve them and who, therefore, chose not to participate in the

UP/SP merger proceeding. Finally, the action contradicts representations made by the

= In their August 20, 1997 “Reply to Comments” (UP/SP-311), the Applicants
characterize BNSF's request for access to these New Orleans switching district shippers
as “untimely,” “contrary to BNSF's contractual agreement not to seek additional
conditions,” and “wholly unjustified.” UP/SP-311, at 33. These characterizations are
without merit. As noted, the Applicants waited until after the Board's approvai of their
merger to take the affirmative step of closing these shippers to BNSF service. Because
neither the shippers nor BNSF could have anticipated that the Applicants would engage
in such anti-competitive conduct after receiving approval for their merger, neither the
shippers nor BNSF could have sought the relief sought in this Petition prior to the
Board's approval of the UP/SP merger. Moreover, the characterization of the relief
sought in this Petition as “an additional condition[]” is incorrect. BNSF is seeking a
clarification that the Beard's decision in the UP/SP merger proceeding requires a return
to the status quo as of the time the BNSF and CMA Agreements were negotiated, not
additional rights that the shippers did not have before the merger. Finally, as we show
below, the relief requested in this Petition is entirely justified because, notwithstanding
th= fact that other carriers are nominally available to these New Orleans shippers (see
LJP/SP-311, at 33-34), those shippers face the loss of the efficient competitive alternative
to the Applicants’ service to and from the western United States.

- Unless the context otherwise indicates, BNSF's use of the phrase “traffic moving
to and from the western United States” or similar phrases shall hereinafter include traffic
to and from Mexican origins and destinations.

2.




Applicants to shipgers prior to the approval of the merger that New Orleans area
shippers would benefit from improved competition in the West.

Therefore, BNSF requests that the Applicants be directed to provide access to

BN/Santa Fe for traffic moving te or from western origins and destinations (including

Mexico) via reciprocal switching to any shipper in the New Orleans switching district that
was located on a line of UP or SP before the merger and that could have received

service pre-merger from both UP and SP via direct service or reciprocal switching.*

: in Dacision No. 72, the Board stated that “any beneficiary of the Decision No. 44
conditions has the right to seek relief from the Board.” Slip op. at 8 (footnote omitted).
In Decision No. 73. the Board stated its preference for issuing a “clarification in the
nature of a declaratory order” (slip op. at 4 n.10), rather than an “order of enforcement,”
at this juncture of the proceedings.

Because the CMA Agreement does not contain a mandatory arbitration clause,
and because this matter does not involve a dispute over the meaning of the terms of the
BNSF Agreement, this matter is properly within the jurisdiction of the Board, rather than
subject to arbitration.

&




BACKGROUND

As reflected on the map attached hereto as Attachment A, both UP and SP before
their merger nad mainline tracks that approached the New Orleans area from the west.
Neither carriers tracks, however, actually crossed the Mississippi River into the city of
New Orleans. Their tracks instead ended on the west side of the river, and they served
various shippers located on the west bank of the nver. Under the UP (actually, MP) and
SP New Orleans switching district tariffs applicable at the time of the merger, UP and SP
were both able to serve, either directly or via reciprocal switching, over 40 such west
bank shippers. All other carriers serving New Orieans were also able to serve those
shippers via reciprocal switching services offered by UP or SP. In fact, pursuant to the

applicable tariffs in effect immediately prior to the Applicants’ action, ATSF had access

via reciprocal switching to all of the shippers at issue here.? See Verified Statement of

Peter J. Rickershauser, at 2-3, attached hereto as Attachment B.

Immediately after the consummation of the UP/SP merger, the Applicants
amended their New Orleans switching district tariffs, cutting off BNSF's access to all New
Orleans area shippers who, prior to the UP/SP merger, were located on a UP or SP line

and who couid receive service from both UP and SP by direct service or reciprocal

E The =ffect of the Applicants’ tariff amendments precluding BNSF access to these
shippers is reflected in the Applicants’' refusal earlier this year to accept a unit grain train
from BNGF for delivery to Continental Grain's Westwego, LA elevator facility, under
terms of the pre-merger and immediately post-merger UP (MP) switching tariff. BNSF
and the shipper, citing the applicable tariff providing for a reciprocal switch charge on
grain and grain products in.connection with ATSF linehaul traffic, attempted to deliver
the train to UP at Avondale, LA. However, UP denied BNSF an interchange at Avondale
and required BNSF to negotiate a division of linehaul revenue before accepting the train
and delivering it to the grain terminal. See Rickershauser Verified Statement, at 5.

s




switching.” The Applicants’ tariff amendments were directed solely at BNSF: No cther

railroad lost access to shippers in the New Orleans switching district as a result of the
tariff amendments. BNSF has requested the Applicants to reverse the amendments so
that BNSF can provide the same service that SP was able to provide prior to tne merger,
but the Applicants have refused to do sc, asserting that these west bank New Orleans
shippers are not “2-to-1" shippers, because they were not served exclusively by UP and
SP ricr to the merger. See January 20, 1997 letter from Bert Van Kampen, UP
Manager-Switching, to William K. Anderson, BNSF Manager Auxiliary Prices, attached
to the Rickershauser Verified Statement as Exhibit 6.”
ARGUMENT

In approving the UP/SP merger, the Board conciuded that an unconditioned
merger of UP and SP would have presented significant competitive harms, but that these
harms were adequately addressed ty the BNSF Agreement and the CMA Agreement,
as modified by the Board. In particular, the Board concluded that the BNSF Agreement

is sufficient (with certain maodifications directed by the Board) io address the competitive

e The UP/SP merger was consummated on September 11, 1996. The UP tariff
amendments closing New Orleans industries to access by BNSF were published on
September 13, 1996, to be effective on September 14, 1996, while the SP tariff
amencments closing the industries to BNSF access were published on September 25,
1996, to be effective on October 15, 1996. See Rickershauser Verified Statement, at 2-
4.

- Notwithstanding UP's January 20, 1997 letter, as late as February 7, 1997, UP's
Customer Revenue Support-group apparently believed that BNSF did have access to
these west bank shippers and provided a tariff reference to BNSF to items which had in
fact already been closed by UP's tariff amendments. See Rickershauser Verified
Statement, at 5

&




harms of an unconditioned UP/SP merger because ‘the BNSF agreement will permit

BNSF to replace, to a large extent, the competitive service that 1s iost when SF is
absorbed into UP." Dec. No. 44, slip op. at 103.

Throughout the decision, the Board expressed its expectation that ENSF would
be able to replace SP's service at every point that was served pre-merger by UP and SP
and no cther railroad. Dec. No. 44, slip op. at 103, 124, 148, 157, 164. The Board
specifically included in that analysis those points that UP or SP reached by reciprocal
switching before the merger. /d. at 121. As ihe Board stated in discussing reciprocal
switching at a specific point in the West: “[l]t only makes sense that BNSF should be
given, to the maximum extent possible, the rights formerly held “by the carrier i is
replacing. /d. at 192. This explicity includes reciprocal switching rights held by UP and
SP on the other's lines. /d.*

This principle that BNSF should be given the rights formerly held by the carrier
it is replacing is particularly applicable here in the situation where BNSF purchased the
SP line between lowa Junction and Avondale. In such a situation, absent a specific
provision excluding access to shippers that SP accessed via the line before the merger,

BNSF should have the right to provide the identica! service which SP provided.

: One of the areas that-the Board specifically identified as a "competitive problem
area(]" is the Houston-to-New Orleans corridor. Dec. No. 44, slip op. at 103. One of the
"broad-based, positive effects of the merger [as conditioned]" that the Board specifically
identified was "access for BNSF to New Orleans." Dec. No. 44, slip op. at 104.

&




The Applicants’ Tariff Amendments Deprive New Orleans
Switching District Shippers Of Their Only Practical Efficient
Alternative To The Applicants’ Rail Service.

The Applicants' tariff amendments deprive various New Orleans shippers located
on UP or SP lines pre-merger of their only realistic competitive and efficient aiternative
to the Applicants’' rail service. Although, in certain cases, these shippers could
theoretically receive service from more than two carriers before the UP/SP merger, the
loss of access to BNSF service =ffectively deprives these shippers of any realistic
efficient alternative to the Applicants’ service for their traffic to and from the western
United States. As the Board has recagnized, shippers who, prior to the UP/SP merger,

couid receive rail service from more than two railroads may, nonetheiess, be treated as

“2-to-1" shippers, because they faced the loss of efficient competitive rail options as a

result of the UP/SP merger.*

Thus, in the UP/SP merger proceeding, the Board expanded BNSF access to
Lake Charles. West Lake Charles, and Westlake area shippers beyond the level
contemplated in the CMA Agreement, even though those shippers could receive service
from KCS. as well as UP and SP. Decision No. 44, slip op. at 152-153. In so doing, the

Board recognized that those shippers were, for all practical purposes. “2-to-1" shippers,

2 As noted. these New Orleans shippers should be treated as “2-to-1" shippers for
the additional reason that BNSF purchased the SP line between lowa Junction and
Avondale and. absent an explicit direction to the contrary, BNSF should be able to
provide identical service as that provided pre-merger by SP via that line. As discussed
infra, these shippers fully expected -- and were led by the Applicants to believe -- that
BNSF would be able to provide them with the same service that SP had provided to
them before the merger.

K




because, after the merger. all the “efficient routings” for those shippers’ traffic, would be

under the applicants' control.” /d. at 152 (emphasis added).

Similarly, in Decision No. 44 the Board imposed a condition “to maintain the
availability of two independent and efficient PRB routings to [Texas Utilities Electric
Company’s (“TUE")] Martin Lake plant near Henderson, TX." Slip op. at 154 (emphasis
added). Notwithstanding the fact that TUE had the option of BNSF single-line service
for receipt of PRB coal, such relief was necessary because the BNSF single-line routing
was excessively circuiious. See /d. at 186 (“Without this condition, all but one of TUE's
PRB routings would involve UP/SP, and the one that would not wouid be excessively
circuitous.”): see also Decision No. 72, slip op. at 2-3 (explaining TUE condition).™

Accordingly, the Board has recognized that shippers can be deemed “2-to-1"
shippers because route circuity or other service impediments effectively limit them to
only two commercially realistic and efficient rail carrier options both under the merging
carriers’ control (even if more than two carriers have nominal access to their facilities).=

Here, the Applicants’ unilateral tariff amendments effectively deprived New Orleans area

- In addition, in Decision No. 44, the Board explained that, in determining whether
a particular iocation or corridor was to be considered as “2-to-1" for purposes of defining
BNSF's access, ‘[tlhe ultimate eastern origins or destinations for interterritorial trafi.c are
not considered, only the eastern gateways for such traffic.” Slip op. at 122 n.128. This
analysis clearly implies that the Board expected BNSF to replace SP for west-bound (or
western-originated) traffic, even if the affected shipper might have had access to an
eastern carrier for its east-bound (or eastern-originated) traffic.

.

- In fact, UP has itself recognized that a “showing that [a] shipper lacks effective
competitive options for its traffic movements” would justify relief even if the shipper had
been served by a third carrier prior to a merger transaction. See UP/SP-311, at 33.
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shippers located pre-merger on UP and SP lines of the benefits of efficient competitive

rail service to and from the West.-#

As reflected on the map of the New Orleans vicinity attached hereto as
Attachment A, all of the shippers (over 40 in number) on a UP or SP line prior to the
merger are located on the west bank of the Mississippi River. In order for these
shippers to be served for westbound movements by KCS or IC, the shippers’ traffic
would have to be first moved across the Mississippi River to the east bank for
Interchange to these carriers. At present, UP and SP operations are not cr.nsolidated
iIn the New Orleans area. Shipments to and from the seven SP customers open to
reciprocal switch by KCS or IC move from SP to IC, which provides an intermediate
connection with KCS. For the UP-served customers, UP interchanges directly with IC,
but uses the New Orleans Public Belt Railroad (“NOPB") to provide an intermediate
connection with KCS. These movements could require as much as an additional one
to three days before the traffic would move out of the New Orleans area on KCS or IC.
See Rickershauser Verified Statement, at 7. Then, in order to reach destinations on the
West Coast, Mexico or other iocations west of KCS's or IC's service area, a further
interchange at a junction such as Dallas, TX would be required to BNSF or another

carrier. This further interchange could require an additional one to two days. Thus, the

- In addition to the reasons set forth in the text establishing that service to the West
over KCS or IC would not provide an efficient competitive alternative, the Applicants
themselves recognized in their brief in the UP/SP merger proceeding that routings in the
New Orleans to Houston corridor on other carriers were “sufficiently circuitous and
inferior that Applicants determined to itreat the corridor{] as ‘2-to-1"." See UP/SP-260, at
23. Thus, for western and Mexican traffic that traverses Houston, the Applicants have
effectively conceded that routings via KCS or IC are competitively inferior.
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most likely carrier to handle business between western markets and those customers on
UP or SP denied reciprocal switch access to BNSF in the New Orleans’ area. KCS is
the one with the most indirect and time-consuming interchange process when compared
with UP’s ability to move traffic directly to and from these shippers.

For many shippers, this additional transit time would render joint-line BNSF
service non-competitive and would leave the shippers with only one realistic alternative
for service to the West. For instance, as set forth in the Verified Statement of Bernard
Fiest, Jr., Manager of Transportation for Delta Terminal Services, Inc. (“Delta”) (attached
hereto as Attachment C), Delta owns and operates a public storage facility in Harvey,
LA, near New Orleans. At this facility, Delta receives, stores, transfers and reships a
variety of liquid products such as vegetable oils, petroleum, lube oils, and other
chemicals on behalf and for the account of various customers. Prior to the UP/SP
merger, Delta's facility was directly served by both UP and SP and received two
separate switches each day -- SP in the morning and UP in the evening. Destinations
for most of the products shipped by rail from Delta’s facility are in the Midwest, western
United States, and Mexico. Because many of Delta's customers use privately-owned or
leased railcars for their product movements, competitive and consistent transit times are
important to the customers both for reasons of maintaining product quality and sizing
their railcar fleets to meet their needs. Because many of the customers’ products are

more suited to rail service (as opposed to service by truck), access to competitive rail

service is a significant reason many of Delta's customers use its facility.
Lo




As Mr. Fiest has noted, access to both UP and SP prior to the merger provided
Deita’'s customers with “head-to-head competitive rail service to and from points in the
western United States by having access to the marketing services, prices. and
transportation capabilities of both UP and SP.” Moreover, alternative service by KCS or
IC is inadequate to meet the needs of Delta and its customers:

We and our customers have found that interline routings
using two or more carriers, which is now the only option
available to us and our users, even to reach jointly-served
BNSF/UP points or local BNSF points, is not an attractive
cost or service alternative to the single-liine service provided
by UP and SP. in competition, prior to the UP/SP merger.
Since the UP/SP merger, our switch service has decreased
and we have been switched primarily by the UP in the
evening
Thus, for Delta and its customers the Applicants' tariff amendments clearly deprived
them of one of their two efficient pre-merger competitive western rail alternatives

One of Delta's customers that lost such a rail alternative is C. & T. Refinery, Inc.

As set forth in the Verified Statement of Scot W. Jansen, Corporate Traffic Manager for

C. & T. Refinery (attached hereto as Attachment D), C. & T. Refinery uses public storage

facilities in Harvey and Avondale, LA such as Delta Terminal Services' facility for

vegetable oil storage and transfer. Prior to the merger, these facilities were served by

UP. and SP had access to the facilities either directly or through reciprocal switching.
As Mr. Jansen sets forth in his Verified Statement, UP's refusal to permit BNSF to
access the facilities has deprived C. & T. Refinery of a pre-merger competitive option it
had cn SP for westbound traffic:

The pubiic storage facilities in New Orleans lost some of their
competitive advantages when Union Pacific denied [BNSF]
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access to public storage facilities located on the Mississippi

River. A shipper moving commodities east from New Orleans

will have three carriers with access. |[f the same shipper

decides to move west he will only have one choice UP

Similarly, in his Verified Statement (attached hereto as Attachment E), Terry J
Voss, Senior Vice President Transportation for AG Processing, Inc. (‘AGP"), describes
his company's use of the public storage facilities at Harvey, LA as a part of AGP's
business of processing soy beans into sov bean meal for livestock feed and the refining
of soy bean meal into edible vegetable oils. in the course of this business, AGP exports
substantial volumes of these oils to foreign countries, and transportation charges are a
“determining factor” in AGP's ability to participate in the highly competitive world market
for such oils. Any change in the transportation pricing of the oils could limit AGP's ability
to compete in the export market. For example, according to Mr. Voss, vegetable oils are
traded in increments of one one-hundredth of one cent per pound. Prior to the merger,
the Harvey, LA storage facilities were served by both UP and SP. Now, without BNSF
access to the facilities, AGP fears that, absent the price competition that would result
from BNSF access to the faciiities (price competition that was provided by SP prior to
the merger), its “freight will be noncompetitive and hence [its] international marketing
opportunities will be restricted”. Voss Verified Statement at 2.
The Verified Statement of Peter O. Opsomer, Transportation Resource Manager

for The Dial Corporatici: (attached hereto as Attachment F), describes another shipper

that has been deprived of or.e of its two pre-merger efficient competitive rail alternatives

for western traffic by the Applicants’ tariff amendments. Dial operates a fleet of private

tank cars and leases bulk storage facilities in Harvey and Avondale for handling coconut
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olls and similar products. These facilittes -- the Delta Terminal Services and
International Matex Tank Terminal facilities -- were both served directly or through
reciprocal switch by UP and SP prior to tie merger. The Applicants’ action has had the
effect of causing the two facilities -- and thus Dial itself -- to lose “some of their
competitive advantages particularly . . . on shipments moving to the West."

Additionally, as set forth in the Verified Statement of John G. Breslin, Director of
Logistics for Witco Corporation (attached hereto as Attachment G), Witco is a specialty
chemicals company which has a facility in Gretna, LA which was served by UP and
accessible to SP through reciprocal switch before the merger. Witco sells and receives
products from customers and suppliers located throughout the world at its Gretna facility.
As Mr. Breslin expl-ins, there is a “distinct need for two competing railroads in the South

[which are] comiparable in terms of their size, scope and ability to provide a
competitive service.” Thus, in Mr. Bresiin's view, only BNSF can provide a comparable
comyi.etitive service to UP's exclusive service, and Witco supports BNSF access to its
Gretna facility through reciprocal switching.

Further, in his Verified Statement (attached hereto as Attachment H), J. Ron
Brinson, Presid-nt and Chief Executive Officer of the Port of New Orleans, describes
how the Applicants’ action has adversely affected the competitive alternatives available
to the Port's Perry Street Facility located on the west bank of the Mississippi River. Prior

to the merger, the Perry Street Facility was served by both UP and SP, and the absence

of reciprocal switching access by BNSF has limited the facility “to one railroad for

movement to and from the Western United States.”




Thus, contrary to the Applicants’ argument in UP/SP-_11, the fact that shippers
located on UP or SP pre-merger could theoretically receive service to and from western
destinations by KCS or IC is an insufficient ground to deny this Petition. As discussed
above, that alternative service involves the possibility of up to an additional three to five
days transit time. Much of the affected shippers' traffic is time sensitive, and the
magnitude of this additional transit time would place the shippers at a competitive
disadvantage on a carrier other than UP. Additionally, the shippers discussed above,
and many others, rely on shipper-owned or leased equinment, in place of railroad-
provided equipment, to meet their specific transportation needs. The expenses of
maintaining these fleets have to be factored into rail transportation charges to arrive at
total rail transportation costs. A consistently less-efficient or slower route requires a
shipper to provide more equipment o meet product flow requirements. In many cases,
no matter how competitively a railroad prices its transportation product, the additional
equipment costs required by a circuitous and less efficient two-line haul will render it
uncompetitive with a more efficient, single-line haul. Rickershauser Verified Statement,
at 8. Accordingly. these shippers are, for all practical purposes, “2-to-1" shippers whose
loss of efficient competitive access tc a carrier other than the Applicants for western
traffic justifies the imposition of a competition-restoring remedy requested in this Petition.

B. The Applicants’ Tariff Amendments Defeat The Reasonable
Expectations Of New Orleans Switching District Shippers.

Further, the Applicants’ last-minute tariff amendments came as a compiete

surprise to BNSF and these New Orleans switching district shippers, defeating the

shippers reasonable expec.ations that BNSF would have access to their facilities as SP
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had prior to the merger. indeed, a number of shippers chose not to participate in the

UP/SP merger proceeding because they assumed that BNSF would have access to their
facilities:

Verified Statement of Steve Silver, Trading Director for Gardner
Smith (U S.A) L.L.C (attached hereto as Attachment i) -- “Whiie we
did not participate in the UP/SP merger proceeding, we expected
that BNSF would have access to [Gardner Smith's] Avondale and
He vey facilities.”

Verified Statement of Paul Robbins, Director of Transportaticn for
Celotex Corporation (attached hereto as Attachment J) -- “During
the merger proceedings, we were aware of the settiement
agreements made by the BNSF and fully expected that [Celotex
Corp.’s manufacturing plant at Merrero, Louisiana] would be treated
like the other ‘two-for-cne’ points were, as far as competitive access
is concerned.”

Verified Statement of Bernaid Fiest. Jr.. Manager of Transportation
for Delta Term:nal Services, Inc. (Attachment C) -- “Delta remained
neutral in regard to supporting or opposing the UP/SP merger,
however, we fully expected that we would be no worse off than had
this merger not occurred, particularly with the purchase by BNSF of
the SP lines to New Orleans. The recent action by the Union
Pacific to eliminate competitive access from the BNSF does not
fulfill our expectations of being no worse off in accessing, and
providing to customers who use Delta's services, competitive service
by two major western rail carriers, as when both UP and SP direcily
served our facility.”

Verified Statement of Scot W. Jansen, Corporate Traffic Manager for
C. & T. Refinery, Inc. (Attachment D) -- “I supported the UP/SP
merger based on the original settlement agreement that included
giving BNSF access to New Orleans, La. | was not aware that
when UP stated that BNSF would have access to New Orleans, they
intended only giving them interchange rights with southeastern
carriers. UP closed these industries after the merger was complete
and didn't give shippers any formal notice.”

Verified Statement of Peter O. Opsomer, Transportation Resource
Manager for The Dial Corporation (Attachment F) -- “Dial was aware
of the BN's original settlement agreements that would have allowed
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access after the UF/SP merger. We were not aware that the UP
had restricted access until we recently requested rate proposais.”

See also Verified Statement of Terry J. Voss. Senior Vice President Transportation for
Ag Processing, Inc. (Attachment E) ("AGP participated in and supported the UP/SP
merger. We were aware of the Board's intent to correct the loss of the two-to-one
facilities and felt the BNSF agreement with UP/SP would correct these situations.”).

These and other New Orleans switching district shippers on UP or SP lines prior
to the merger thus anticipated that BNSF would have access to their facilities following
the UP/SP merger. Indeed, as described in the Rickershauser Verified Statement, the
materials distributed by the Applicants to customers to seek their support for the merger
represented that existing competition would be preserved and that “Head-to-Head
Competition [Wouid] Improve| ] in the West”, and showed the New Orleans area as one
of the locations where this improvement would occur. See Rickershauser Verified
Statement, at 8. Those materials also represented that “Customers open to reciprocal
switching prior to the merger wiil continue to be open to reciprocal switching after the
merger.” Id. at 8-9.

The Board reccgnized in Decision No. 44 that UP and SP should be held to such

pre-merger representations, and the Board should hold the Applicants to their

representations here that existing competition would be preserved, that New Orleans

shippers would be among those that would benefit from improved competition in the
West, and that they wouid remain open to reciprocal switching. See Decision No. 44,
at 12 n. 14 ("Applicants must adhere to all of their representations.”). By waiting until

after the Board's approval, and the Applicants’ consummation, of the merger to amend
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the tariffs -- thereby depriving these New Orleans switching district shippers of access

to the Applicants’ only real competitor for these shippers’ western traffic -- the Applicants
have defeated the justifiable expectations of these shippers and contradicted their own
representations =

CONCLUSION

The Applicants’ tariff amendments excluding BNSF -- and BNSF alone -- from
access to the New Orleans shippers located on UP or SP lines pre-merger that were
open to both UP and SP via direct service or reciprocal switching before the merger
preclude BNSF from effectively competing with UP. The Board should not tolerate such
anti-competitive conduct. In the words of Mr. Jansen of C. & T. Refinery in his Verified
Statement, “it is only fair for the shipping community of [the] New Orleans switching
district to have more than one option to move traffic west.” Similarly, the United States
Department of Transportation in its comments submitted in the Oversight Proceeding
(DOT-1) noted that. “to the extent that routes to the West are restricted under a new
switching tariff to a single carrier, UPSP. it appears that UPSP has effectively created
a 2-to-1 situation.” DOT-1, at 6. DOT thus urged the Board to “inquire into this problem

and to take remedial action as necessary.” |bid.

- As noted above (note 2, supra). because the Applicants waited until after the
Board approved. and they consummated, their merger to deprive BNSF of access to
New Orleans switching district shippers, their contention (UP/SP-311, at 33) that the
relief sought in this Petition is untimely or constitutes a request for an entirely new
condition is groundiess. In addition, the issue of access by BNSF to these New Orleans
shippers is an appropriate subject for oversight because the tariff amendments took
effect only after the merger was consummated.
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Accordingly, for the foregoing reasons. BNSF respectfully requests the Board to

require the Applicants to grant BN/Santa Fe access for traffic to or from destinations or
origins in the western United States (including Mexican traffic) via reciprocal switching
to all shippers located on a UP or SP line prior to the merger in the New Orleans
switching district that were open to direct service or reciprocal switching by both UP and

SP prior to their merger, but which have now been closed to BNSF by the Applicants

Respectfully submitted

-
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Petition of The Burlington Northern
and Santa Fe Railway Company for Clarification (BN/SF-83) was served, by first-ciass
mail, postage prepaid, or by a more expeditious manner of delivery, on all Parties of
Record in Finance Docket No. 32760.




THE STATE OF TEXAS )

)

COUNTY OF TARRANT )

Peter J. Rickershauser. being dulv sworn. deposes and says that he has read the
foregoing statement. and that the contents thereof are true and correct to the best of his

knowledge and belief.

Peter J. Kickershauser

Qubscnbed and sworn to before me on this 6th day of November, 1997.

‘Notary Public
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VERIFIED STATEMENT
OF
PETER J. RICKERSHAUSER

My name is Peter J. Rickershauser. [ am Vice President, Marketing of The Burlington
Northern and Santa Fe Railway Company ("BNSF") on the UP/SP lines. My business address
is 2600 Lou Menk Drive, Fort Worth, Texas 76131.

[ joined BNSF in October 1996 as Vice President, Marketing, UP/SP Lines. In this
capacity, [ am responsible for coordinating the marketing and implementing of the new service
opportunities that BNSF offers to shippers as a result of the UP/SP merger. BNSF gained access
to more than 4,200 miles of UP and SP track through a combination of trackage rights and line
purchases as a condition of the September 1996 UP/SP merger.

Prior to joining BNSF, I was Vice President, Sales, with Southern Pacific Rail
Corporation in Denver, Colorado, where | directed SP’s field carload sales force in the United
States and Canada. From 1991 to 1995, [ was Managing Director, Regional Sales-Midwest, in
Lisle, Illinois, or SP. My responsibilities in that position included planning and directing sales
activities for SP’s largest domestic carload sales region.

From 1982 to 1991, I held a number of sales and marketing management positions with
Norfolk Southern Railroad, including Vice President, Sales and Marketing, for Triple Crown
Services, Inc., a Norfolk Southern subsidiary; Director, Intermodal Marketing, and district saies

manager positions. Previous to thai, [ held a series of positions in railroad operations and

maintenance-of-way departments with Conrail predecessors Central Railroad Company of New




Jersey and the New York & Long Branch Railroad Co. in the Northeast, followed by sales

representative and district sales manager positions in lowa with the Norfolk & Western Railway
0.

[ earned a Bachelor of Arts degree from Franklin & Marshall College in 1971, and a
Master of Arts degree in 1974 from Syracuse University.

I am submitting this Verified Statement in support of BNSF's Petition for Clarification
(“Petition™) of the conditions imposed by the Board on the UP/SP merger to require the
Applicants to grant BNCF access for traffic moving to and from the western United States
(including Mexican traffic) to all shippers located in the New Orleans, Louisiana switching
district on UP or SP lines prior to the UP/SP merger that, before the merger, were open to
service directly or via reciprocal switching by both UP and SP, but which have now been closed
to BNSF by various tariff amendments by the Applicants. By closing these New Orleans shippers
to BNSF, the Applicants have deprived the shippers of their only practical efficient rail alternative
to the Applicants’ service for traffic moving to and from the western United States (including
Mexican traffic). Furthermore, the Applicants’ action defeats the justified expectations of
numerous shippers, who had nc reason to anticipate that BNSF would not be permitted to serve
them after the merger and who, therefore, chose not to participate in the UP/SP merger
proceeding.

A. The Tariff Amendments

ATSF, one of BNSF's predecessors, became a carrier serving New Orleans on September

12, 1996, one day after the UP/SP merger b :ca 1e effective, pursuant to the common carrier

obligation imposed on BNSF by the Board with respect to the traffic it was to handle under the




BNSF Settlement Agreement. See Decision No. 44, slip op. at 134. On that date. Supplement

16 to the Official Railroad Station List (OPSL 6000-Q) became effective thereby establishing
ATSF as a rail carrier serving New Orleans. (A copy of the Supplement is attached hereto as
Exhibit 1.) OPSL 6000-Q is the vehicle by which rail carriers identify the railroad stations to
which they provide service. By virtue of that publication, ATSF was entitled to serve. through
reciprocal switching, all industries in the New Orleans switching district that were open to
reciprocal switching as of that date.

[tem 3000-G of Tariff MP 8170-C applies to carload switching charges between New
Orleans and Avondale, Gouldsboro, Gretna, Harvey, Marrero and Westwego, LA. Supplement
195 1o that taniff indicates that, in August of 1996, Item 3000-G had a reciprocal switch charge
that applied to IC traffic and another reciprocal switch charge that applied to all other rail carriers
in New Orleans. Reference Mark 130 to Item 3000-G indicated a reciprocal switch charge that
applied “only in connection with the IC.” Reference Mark 131 of Item 3000-G indicated that
another reciprocal switch charge was “not applicable in connection with the IC.” Under standard
tariff interpretation, that meant Reference Mark 131 applied to all carriers other than IC serving
New Orleans as shown on OPSL 6000-Q, including, on and after September 12, 1996, ATSF.
The 40 industries or warchouses to which these reciprocal switch charges applied were and are
shown in Item 2950 series of this same tariff.

On September 13, 1996, UP issued Supplement 197 to Tariff MP 8170-C to be effective
on September 14, 1996. In that publication, Item 3000-G became Item 3000-H and was modified
to exclude application to BNSF. Reference Mark 130 was retained to cover IC traffic. However,

Reference Mark 131 was deleted, and Reference Mark 259 was substituted. Reference Mark 259




applied “only in connection with CSXT, IC. KCS, NS or SP”. (This contained an error in that
it referred to IC when Reference Mark 130 already applied in connection with IC.) Publication
of Reference Mark 259 had the effect of closing the industries covered by Item 3000-H to BNSF
alone out of all of the linehaul rail carriers serving New Orleans. Supplement 198 was issued
on September 19, 1996, to be effective on September 20, 1996, to correct the error in Supplement
197. Reference Mark 259 was changed to delete “IC” from the reference mark. (Copies of the
relevant MP tariff publications discussed above are attached hereto as Exhibit 2.)

Similarly, at approximately the same time, the Applicants published amendments to the
SP (SP 9500 series) tariff applicable to Southern Pacific-served custcmers in the New Orleans
switching district. Those amendments, issued on September 25, 1996, and effective on October
15, 1996. also closed industries and shippers within the district to service by BNSF. (The tariff
publication closing these industries to BNSF is attached hereto as Exhibit 3.) Like UP’s pre-
merger tariff, SP’s tanff in effect prior to the amendment (SP 9500 Series) afforded ATSF access
to the shippers at issue here. (A copy of the SP 9500 series tariff (Item 5060) which provided
ATSF access to these shippers is attached hereto as Exhibit 4.)

The Applicants’ tariff amendments singled out BNSF. No other carrier that had access

to industries and shippers in the New Orleans switching district was affected by the tariff

amendments.




BNSF has asked the Applicants to reverse the tanff amendments. See December 17, 1996
letter from William K. Anderson, BNSF Manager Auxiliary Prices, to Bert Van Kampen, UP
Manager-Switching, attached hereto as Exhibit 5. The Applicants, however, have refused to do
so, claiming that these shippers are not "2-to-1" shippers, because they were not served
exclusively by UP and SP before the merger. See January 20, 1997 letter from Mr. Van Kampen
to Mr. Anderson, attached hereto as Exhibit 6. Nonetheless, as late as February 7, 1997, UP’s
Customer Revenue Support group advised BNSF that BNSF did have access to these industries,
and provided a tariff reference to an item (MP 8170-E Item 2950) which had already been
closed, by UP’s action, to BNSF. (A copy of a facsimile dated February 7, 1997, from Raiph
Cole of UP to Keith Moeller of BNSF advising BNSF of the tariff reference is attached hereto
as Exhibit 7.)

During the same time period, but prior to UP’s January 20, 1997 response, a BNSF grain
shipper and BNSF sought to move a unit grain train into the Continental Grain Co.’s Westwego,
LA terminal elevator. The 27 ca: train was billed January 3, 1997, from Courtland, KS. BNSF
had, on September 12, 1996, amended Tariff OPSL 6000-Q, the Official Railroad Station List,
to show Westwego as an operating station served by ATSF, along with the other New Orleans’
area points as discussed earlier. BNSF and the customer were planning on using a $60.00 per

loaded car reciprocal switching charge on grain and grain products applicable on grain and grain

products, as provided in Item 137, MP 8170 series tariff. However, UP refused to accept the unit

train for interchange at Avondale and required BNSF to negotiate a division of linehaul revenue

before accepting the unit train and placing it on Continental’s receiving tracks for unloading.




The Effect Of The Tariff Amendments On BNSF’s Access To New Orleans Switching
District Industries And Shippers

If not for the Applicants’ tariff amendments. BNSF would have had access. via direct
service or reciprocal switching, to numerous shippers in the New Orleans switching district,
including:

On UP lines: ADM/Growmark, Ameracda Hess, Continental Grain, Cytec Industries.

International Matex Tank Terminal, Port of New Orleans’ Perry Street

Wharf, ST Services, Texaco, and Witco Chemicals.

On SP Lines: Avondale Steel Sales, Evans Cooperage Co., and General Chemical
Corporation.

Jointly Served Directlv Bv Both UP and SP:

Avondale Shipyards, Celotex Corp., Delta Terminal Services, and Hunting
Tubular Threading.

Because of the amendments to the tariffs, however, BNSF has been cut off from serving
these shippers and industries. While these tariffs have not been kept updated, and some fi.ms
have changed names or gone out of business in the interim, the MP (UP) tariff in effect at the
time UP made the changes described above listed 40 individual industries or warehouses, and the
SP tariff listed seven, of which four were served by both UP and SP, making a total of 43
customers, eliminating the doublecount of the UP and SP jointiy-served facilities.

C. The Effect Of The Lack Of Access To BNSF Service On New Orleans Switching
District Industries And Shippers

As the Verified Statements of the shippers attached to the Petition demonstrate, many New

Orleans industries and shippers located on UP or SP lines pre-merger have been deprived of their

only realistic efficient alternative to the Applicants’ service for traffic moving to and from the

West (including Mexico) as a result of the tariff amendments. None of the other carriers that




serve New Orleans -- including KCS, IC, CSX or NS -- can provide efficient competitive service

for traffic to and from the western United States. As reflected on the map of the New Orleans
vicinity attached as Attachment A to the Petition, all of the shippers (over 40 in aumber) on a
UP or SP line prior to the merger are located on the west bank of the Mississippi River. In order
for these shippers to be served for westbound movements by KCS or IC. the shippers’ traffic
would first have to be moved to the east bank of the Mississippi River via UP or SP for further
interchange to the connecting carrier. At present, UP and SP operations remain separate in the
New Orleans area. For shippers switched by SP going to IC or KCS, SP runs directly to IC to
interchange, and interchanges both IC and KCS traffic through IC. KCS traffic is then resorted
by IC for delivery to KCS. For shippers switched by UP going to IC, UP runs directly to IC for
interchange: UP interchange for KCS is handled through the New Orleans Public Belt Railroad
("NOPB”). These movements could require an additional one to three days before the traffic
could begin to move out of the New Orleans area on KCS or IC. Then, in order to reach
destinations on the West Ccast, Mexico or other locations west of KCS’ or IC’s service area. a
further interchange would be required to BNSF or another carrier. This further interchange could
require an additional one to two days. Significantly, the carrier best positioned to handle western
and Mexican business to and from UP and SP customers who have been denied reciprocal switch
access to BNSF in the New Orleans area, KCS, has the routing with the most number of carriers,
interchanges, and the most potential for extended transit times. Further, these complex methods
of interchanging between UP, SP and KCS naturally lead to the small volumes of traffic that are
currently being interchanged between the carriers at New Orleans, thus confirming that the KCS

alternative route is not competitive.




Much of the traffic of the shippers at issue is time sensitive, and the magnitude of this
additional transit time (2-5 days) would therefore place the shippers -- and the joint line KCS or IC-

BNSF route - at a competitive disadvantage on a carrier other than UP. Additionally, the shippers

discussed above, and many others, rely on shipper-owned or leased equipment, in place of
railroad-provided equipment. to meet their specific transportation needs. The expenses of
maintaining these fleets have to be factored into rail transportation charges to arrive at total rail
transportation costs. A consistently less-efficient or slower route requires a shipper to provide
more equipment to meet product flow requirements. In many cases. no matter how competitively
a railroad prices its transportation product, the additional equipment costs required by a circuitous
and less efficient two-line hau! will render it uncompetitive with a more efficient, single-line haul.

Additionally. as the Verified Statements of the shippers attached to the Petition further
demonstrate, New Orleans switching district industries and shippers expected BNSF to obtain
access to them as a result of the UP/SP merger. The Applicants gave no indication whatever that,
immediately following consummation of the merger, they would single out BNSF for exclusion
from the district. Indeed. over and over again, in materials distributed to customers by UP and
SP to seek merger support, the New Orleans area is shown as a point where, in the Applicants’

own language, “Head-to-Head Competition Improves in the West”, and like all other merger

points, “customers currently served only by UP and SP will gain access to BNSF™; “in all cases,

competition will be maintained and in most cases competition will be stronger™; “As a result of
the settlement with the BN/SF system. preservation - indeed, strengthening - of rail competition
for every shipper who now has it.” In fact, in an April 1996 “Merger Update”, the Applicants

expressly stated that “Customers open to reciprocal switching prior to the merger will continue




to be open to reciprocal switching after the merger.” (Excerpts from the Applicants’ publications

containing these statements are attached hereto as Exhibit 8.)

Customers were never told otherwise, and they had no way to determine that UP was
planning to deny BNSF access to New Orleans area UP and SP customers within the reciprocal
switching limits open to all other carriers. There was no indication that these customers, alone.
would be singled out by UP or SP post-merger for different treatment or for the loss of access
to efficient competitive western single-line rail service.

Thus, while the customers BNSF is seeking to gain access to on UP and SP within the
New Orleans reciprocal switching district may not technically be *“2-to-1” customers as defined
in the BNSF Settlement Agreement -- although four of them were served by both UP and SP
directly, they are within a recognized reciprocal switching area, and therefore should have access
for western traffic to all linehaul carriers serving New Orleans, including BNSF. There was no
reason for them to believe that BNSF would not have access to their facilities based on payment

of the reciprocal switch charge which applied to all other carriers.




THE STATE OF TEXAS

COUNTY OF TARRANT

Peter J. Rickershauser, being duly sworn, deposes and says that he has read the
foregoing statement, and that the contents thereof are true and correct to the best of his

knowledge and belief.

/ey 2

Peter J. %ckcrshauser

Subscribed and swomn to before me on this 6th day of November, 1997.

2L

‘Notary Public
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36807 630612 e

SesRss st aasnsanns

7239 658812

658612 b .
§463522 New Orleans (2), A
Opelcusas, WA v.e..

|
|
a7 6)‘¢4!’Syk!en Rouge (W), LA ... invnn
| 7315 [650als .An Qaries, A...uunn.

37832
3013
I a13s

657156

|
36608 0!“.! Laxe Chazies, M. .cvivrninnnannns
367341659260 |200KPOLT, LAicveerrrccrarciainans
36676 (657772 Mew IDOrIA, LA i iviinenannas
36617 /650450 Jenniagw, lAs.s. ...
151 /649120 Myrtls Growve, IA...
6603 651515 Mol ROUGE. TA.....vuannuiis
11700 652142 **unction CitY, LAeicvinernnnans
2117 054.‘2 Mo Aata BABLS it itccenvsstnnanne
4950 646147 '2d R 7
9129657159 Opelousas, A . cvainiainn,
J6608 (650470 Senniage, LAuii.--
3063 1644435 Nev Moads, LA.....
16641 (657450 Lafuyette, A.....aa..
36644 1657450 |LaZayetzs, IA....
JETC0 657690 Mo RATE BASIE. .. i itirecnenanna |
36594 $50660 Laxe CRarlee, LA . iirieenevaaans
9137 656197 Natchitaches, LA,
7071 652129 sterlingten, lA... .
4602 (445182 Dongidsenville, IA....
3152 65717S Opelousas, A........
4319 (655576 BUNRLS, LA . ivivriiseonannnas
7103 658164 Oaxdale, IA...
4410 /657126 [ Buokie, A..
9890 644422 New Roads, A ... .vnun.n
8770 644935 Baton ROUGE (W), ZAs..issnsrnrans |
11705 652146 (**Bernice, WA ...
| 9134 652146 No Rate BAdiC.......
9331 (655960 OpPalouses: WA .iiiairiiainaaaniy
| 155649115 Myrtle dcave, IA..
4436 §44432 Plagquesine, LA.....
l?t’ 6443926 Baten Rovge (W), LA......ieicvaen
| 8118 644497 Opelousas, A .. i cciccinainine
!20"53.7' ShPevepOrT, IAcee . siirecnnsannane
9121653122 TALBOSAUX, LA...cvisseacacnnannes
4940 §46167 New Orleans (2), lA,...

LR R
vl
B T
v

B

sesecasuenin

gl‘\']"“lllxillglvlq Ollllilll,()gﬂilZJIZllllzll‘llnllilZ‘)“llll'n“

36761 646167 Rew OTloand, LA i ccvearanrrnane s
4535 645311 21 NBy IAeccccncanaerisennas
5020 646524 Pev Ozleans B}, lA.....iiivennin

20 /646501 Mew Orleans (B), ILA...ciicvvensnnn
§601 651512 mer RwWuge, LA
7146 535937 ‘omkdale, LA.
4333 655979 'punxie, lA..

36620 (657520 (JennIDGR, Lheeracrercroancnairans
6286 655970 Alezanaria. LA.......

26620 (657506 CoWLeY, LA...coeeirarsaccsssanas
6706 '637670 MRLgAn C1TY, WAicicincnancnnnnnns
066 €44462 New Roads, LA.. .

0655 644dET New Roads. LA....

4406 657122 /Bunkie, LA ..ciiiacannninnes

9327 (687520 [RUALEE, LAccicoccassossaccosscans |

367 649136 MO RACO 38043 .. iecannniiianan

5 2w Illxilaillidl 1!’3(‘];!1(!1.!1(&“:.Jlll(ww.l- Enwe

40/‘11‘39. carg
29712/ 1998 "<',
20/23/1996 “ng4q
09/12/1396 72502
08/23/1396 2552
C8/23/1396¢ 2739
08/12/13%6 3514
08/23/19%6 Y482
08/213/.39¢ 0840
0872371396 72640
C8/23/3396 73733
C3/12/.356 3519
08/33/.996 70337
08/33/13948 70652
08/23/1996 *1013
08/33/.3%6 "3
189/13/30396 V254l
C9/33/199s 7.1
S8/21/1398 T1432 |
C3/21/1996 2736
28/33/1996 2283
08/33/193%6 M1478
08/22/1996 170051
09/23/1996 T0%a0 |
C8/23/.396 “265¢
08/23/1998 *30%?
08/21/1996 71181
08/23/1396 Y1519
10/03/71296 %0631
39/24/.996 Y2531
C9/13/19% 3scy
09/17/.39%¢ T208a
872371996 (78587
Olil)zl!’il’G?LG
C8/23/1996 0647

09/13/19%6
09/12/19%6 %0274
09/12/1996 73544
09/12/1936 72546 |
00/21/:396 73337
08/23/139%6 171250
08/23/1996 71743
0671671395 171743
00/22/1396 70064
$8/33/1396 73752
09/12/1396 Y0650
28/33/1996 3718
£9/12/1396 73%02
29/12/199%6 72802
10/03/1396¢ Ma3ce
09/12/1996 TG631L
08,/33/1396 71313
08/23/1996 %1202
0€/23/1396 73708
$8/23/139%6 V28350
09/23/1396 Y134k
08/23/1996 70653
08/213/1996 71386
29/23/1996 (78753
08/22/139%6 7278
08/23/1996 Y1256
01/28/139¢ 712%6
C8/23/1996 0546
08/23/1996 172017
08/3371996 173785
0./2)/‘99‘~7076‘
€8/33/1396 70784
C8/23/1396¢ Tl
09/33/1996 Y2346
08/33/1396 72078

7064

112/91/19%6 70270
108/33/1396 73787
08/23/1396 70872
2@/33/1996 T2083
C8/33/.39¢ 7.453
00/23/1996 7141)
108/33/1996 V1346
09/12/1396 70556
‘50121/19’¢|7:34c
(39/13/1996 70557
Q9/12/139¢ 72283
08/33/19%6 70759
08/23/1396 |7075)
S8/23/1996 171256
C9/21/195%6 173516
08/21/1396 Y2087

720
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SUPPLEMENT 16 TO OFFTICIAL RALULROAD STATION LIST OPSL 60009
ALPHABETICAL - PREIGEY

FSAC| SPLC NATIONAL RATE 3AS

Myr=ie Grove (.-3500).....7. a PR ) <57 243126 No 2ate Aasis
Myr=legrove (| 11 PTeT : 160 3 . 5‘"’
New Iber:ia (. OEiRORTE ! s

New Orieans (. ssssssss|0 y C 367 547000 New ¢

New Orl.eans . Ko corase 1l n oW 22230 3001 54700C New Or.eans

Satcn wuge
Pranki.n,
Ucnalcsonville,
Myr=le Grove, |
My .e Grove,
Caxda.e,

New

Ope.cusas

*Oxbew (1-7

Pa_netto i3 3 143

Papoutvi.ile (1-1320)..., iber: coses | ATSP 93605 16671 New

Parad.is .-132'31... = T 3 3 : y Des Al.emands,

sn imqo %),
Pore. 3a
Port 3ars
Power Scuse Spur
Pownactar
| *Pylpwood §

657632
655923
657560
658192 )
553879
655137
658463
€ 1655928
657129
653672 . 0
659711 schriever, L ssse oo 09/12/.99¢
544462 New icwl, sessessssss 08/23/199s¢
1 A57463 . 10/03/1396
633900 'shr Qvnwt’ '.A..
646519 New Or_eans (E), seves voo |
645313 ?L ! L .o sense 08/21/1996
644918 Baton Rouge (W), lA...... .| 08/23/199¢
651188 Tallulan, L eos | C8/23/19%
545588 ODoneldsonvil L sassssssssnes 08/23/199¢
657232 Opelicusas, lA....... 08/23/159¢
655512 Georgetown, lA...
549134 MyrT.le Grcve, lA..
652119 Mer Rauge, LA...... .
646143 New Orl.eans | L . 08/23/1996 70087
C|651718 Tallulan, L cens 08/23/1996 7127
§57238 Opeicusas, lA..... oo 08/231/1996 Tusas

Rosa (1-3539).
Roee 3luff (1
Schriever |
Schnwabs (.
Scott (l1-3
Shrevepors
*Shrewssury
Slacks
Smithfle!d
Songhe.zer
St Cames (!
St lan
Stancarz
Star

B T R R =

653220 Thidogaux, | . soveve | B 16/03/1996 70301

659346 ™. L cssee . 10/03/1996 (701301

655917 Alexandria, Ace... 08/23/1996 17147

637501 No Rate 3asis....... . . . 10/93/1996 70534

651160 Laxe Providence, LA.. 08/23/1996 71236

557155 Ovelcusas, L . 08/23/1996 170577

655542 Gecrgetown, L ’os 08/23/.996 71479

657297 BunicCe, Aecccscc ossccnsssnnnne c8/313/1 7051S

655518 Gecrgetown, lA..... cos L ce/ 71482

< sscss 653191 Nc Rate annu... . sssse 08/1 70240

Vacher.e { sess 21 2 645582 . C8/23/.996 70090
*Valdersuge ) . [lessee MP 1 655382 L csssssssss 08/23/.3%96 71488
Vl.‘.... : sesssraannl 546195 11 csses 09/:2 70080
...-.‘ry Sw ( .l I 645109 New Or.eans (Z), LA....... 08/213/. 78C37
Vil { . 6§572%0 i L L 08/213/% 70586
657471 Lafayette, lA...... s 09/:.2/1 70502

. L 646142 Zogard, Ae.ecnsian .o 08/23/1 70066

Welsh ) cesssealle ? Jlesnes ) J6611 658467 Jennings, L cenes 09/12/. 73591
West 3r.icg (1 esefs B} coosns S S4 646526 ) e sossssvens . 09/12/1 70000
West laxe c ] 0 658671 Lake Charl | 09/12/1996 (70669
wacot L : 1-33 «(C i 3 658677 Lake Charl A.. seses | 09/12/1396 70669
Westzale (.-3% (R 2 ] ] 206 656129 Man. _.eld, L . 71108
| Westwego (! ) (Jefferson]|.... $7 646575 New Orleans, ! seses . 1 72094
Wostwago (L-Jl-] .[Jefferson] i | : §48525 New Orleans L sees 28/23/1996 70094
White Cast.e ) . tberville)|.... 189 645180 Donaldsonville, LA........ . 08/21/193%6 70788
*Yoodlawn .enc" Davis| L L4 659447 Laxe Charles, PPN | 08/21/.3%6 70647
Woodwo I 0 ‘Rapides)!.... S Alexandria, LA... . . se 08/23/.396 Tl48%
Jacarter (l-33 [Terredonue | 1 727 Schriever, lAc . cvveenases sosl 09/12/1996 1C1S6

S L e iie van uren, ME.....cc0000n :9/‘::‘.;996
PiLscatacuis’ JCih $ $89 NO Rate 3asis...... . oo 09/23/.396

FOR EXPLANAITON (P IPFERENCE MARKS, SEEZ LAST PAGE OF NOTES SECTICN




EXHIBIT 2




Not subject to RCCR Tan(ls, see item 117.

MISSOURI PACIFIC RAILROAD COMPANY

SUPPLEMENT 195
TO

TARIFF MP 8170-C

Cancels Supplemeat 194,
Suppiemeats 149, 164, 171, 180, 182, 190 and 195 and the Special Supplemeat shown oa page 2 of
Supplement 149 contain all changes.

LOCATION OF NEW OR CHANGED ITEMS
The latest complete list of all new or changed items in effective Supplements is published in Supplemeat 190.
The latest complete list of all stations listing corporations, etc. in effective supplemeats is published in
Suppiement 190.

ABSORPTIONS OF SWITCHING AND OTHER TERMINAL CHARGES

AND
ALLOWANCES
AT STATIONS ON
MISSOURI PACIFIC RAILROAD
DONIPHAN, KENSETT & SEARCY RAILWAY
(Except as Noted in [tem 325)

e

SWITCHING TA

Thss tanifT applies oa intrastate traffic ia the states of Arkansas. Colorado, Illinois, Kansas, Louisiana, Missouri, Nebraska,
Oklaboma, Tensessee (Memphis) and Texas.

_'__————*_———_————————-—__—-————_————_——————————_____-____—_

ISSUED AUGUST 8, 1996 . 4 --EFFECTIVE AUGUST 9, 1996
¢ .- EFFECTIVE AUGUST 30, 1996
———_-——_'_———'——_—————_————__—

K H. SCHROEDER
Manager-Pnaing Publicatioas
UNION PACIFIC RAILROAD
1416 Dodge Street
Omaha, Nedraska 68179

(Pubiished by Rairoad Publication Services, Atlanta, GA 30135)




SUPPLEMENT 198 TO TARIFF MP 8170-C

SECTION 7 - RAULES AND REGULATIONS

LOCATION OF INDUSTRIES
Reciprocal switching wit! be performed at the following Industries and Warenouses (ocaied in New Orieans, LA and Suo-Porrs:

ITEM INDUSTRY OR WAREHOUSE LOCATION

Ama, LA
Amersda Mess Corp .| Marrem, LA,
Avondale Shipyards, Otvn Avondale In-
¢ stries, Inc. : Avondaie ena Westwego, LA.
B8on Marche Fumiture Co i urniture Marrero, LA,

Buik Chemucai . ... . . . o
Celotex Comp. ... . .. Insuiatng Waliboard . .
Contnental Grain Co

Chemcais
Bulk Liqud Storage ..... . ..
Pipe Storage

Guif States Asphart Co .
Intercoastal Warenouse, inc . ... . ..
ntemational Matex Tank Tarmiral Co
Jefterson Parish School Boarr Ware
Louisiana Highwa
Louisiana Power & Light Co . . ..
Maiter Intemational ‘
Natonsi Gypsum Co (Otvision Goid
Bona)

Sun Chemical Co

Toaxaco, In¢c

Texaco Refining Marketing ... .. .. ..
Tubular Threading

U.S. Steel Co. Warshouse

Vinson Supply . . .

Warg Lumder Co .. ..

West Buicing Materials

WITCO Chemicais Co

Zartaran, Inc

(CQ 3389)




SUPPLEMENT 138 TO TARIFF MP 8170-¢

secnonr.svmmomnoua.nm
(See item 2395 for Appiication)

CHARGES IN CENTS PeR CAR

© cowumn 1 mweun L coc.ueuu 3

BETWEEN AND
(Except as Noted) (Except as Noted)

(339000
Interchange connections

with IC, NCP8 or NS. in GID21400
Jeffarson Pansn. ST @3 12700

(0Q-X383)

Incustries at Saton i @m
Rouge (Port Allen), LA, interchanges. 25200
as Cescribed n tem (See Nots 1) D Q15300 8300 21700 19300
2915, (See Note 2)

J

~o*rs1.wmrormnumxca.mum.ruumactwummnmszas.rmnnccnc

NOTE 2. Recioroca switching
MPulrm.mwm.c
(0Q 3397

EXPLANATICN OF REFERENCE MARKS

Denctes Recucton
Cenctes Increase.
Cwmwmmvmmtnmanmbyvmauw
Notlaaiuobnmmca.
Fawmda\minamwm.mlmm.
Aoolabbmlymcrm.udummmL.s !, ltem 200, Tantt WTL 8330-series. Nsosomm.ndowu.dml.sts.m
250, Tanft WTL 8330-seresa
AwuonGrun.Gmﬁms.SmwrutumuWhTwﬂmM
AopluavymMmthholc.

No(lpwaoo'nmmmvc.

AMMHMW“A‘I’S?.

anmmnan.

AwmmmhMMmmxw(wux

Whmfromornocommmnca.

Aoclaolo:wyneommmnssw

Aoomuoarwyncomocnonmmcsxr.

Appicanie anly in connection with the NS.

Appiies onty in connections with the GWWR.
SwitChing orily on traffic that Snginates or terminates sast of the Mississippi River.

which are hersdy CANCELLED. scoount namae changed, no longer 'n dusiness, moved oft line. or na longer
' iSee item 100)




Not subject to RCCR TaniTls, see item {17,

MISSOURI PACIFIC RAILROAD COMPANY

SUPPLEMENT 197
TO

TARIFF MP 8170-C

Canczls Supplements 171, 195 and 196.
Supplements 149, 164, 180, 132, (W and 197 and the Speciai Supplement shown oa page 2 of
Supplement 149 contain all changes.

LOCATION OF NEW OR CHANGED ITEMS
The latest complete list of all new or changed items in effective Supplements is published in this Suppiement.
The latest complete list of all stations listing corporations, tc. in effective supplements is published in
this Supplement.

ABSORPTIONS OF SWITCHING AND OTHER TERMINAL CHARGES
AND
ALLOWANCES
AT STATIONS ON
MISSOURI PACIFIC RAILROAD
DONIPHAN, KENSETT & SEARCY RAILWAY
{Except as Noted in Item 325)

SWITCHING TARIFF

i ——

This tan(T applies on intrastate traffic in the states of Arkansas, Calorado. llinois, Kansas, Louisiana, Missoun, Nebraska,
Oklahoma, Tenncssee (Memphus) and Texas.

e
== ———

ISSUED SEPTEMBER 13, 1996 EFFECTIVE SEPTEMBER 14,199

K H. SCHROEDER
Manager-Pncing Publications
UNION PACIFIC RAILROAD
1416 Dodge Street
Omaha, Nebraska 68179

(Published by 2ailruad Publication Semaces. Atlanta, GA 03335)




TEMS
CUMULATIVE INDEX CF NEW CR CHANQED ITE

|sup

ITEM

SuP

ITEM

sup

ITEM

supP

TEM

| =

149 |

149
197

180

| 148

bbb BB BEBERB L LB

1483
197
v,‘g
149

.;3'
149 |

149
149

149

149

-
@O

335-C
340-7
345-8
350-H
3s5-3
380-£
365-A
870-A
871-A
372-3
372-3
3748
| 375.0
378-3

-

378-3
37%-3
380-3
381-3
382-0
383-C
334-3
385-3
388-3
387-3
388-3
388 05-A
389-3
3%C-3
891-3
392-8
893-3
394-3
396-C
396-3
397-3
3983
393-3
339058
399 08-A
399 07-A
399 08-A
398 .09-A
398 10-A
300-A
3Cs-3
910-A
915-A
920-A
923-A
325-A
927 01-A
97 02
927 3-A
927 O4-A
927 050
330-A
33S5-A
340-A

345-A

3S5C-A
360-A

149 |
149 |

180

149 |

190

190 |
149 |
149 |

149

149 |

149

149 |
149 |

149
143

149 |

149

149 ]
143
180 |

149
143
149
143

.‘9;
149 |

149
149

149 |

143

149 |

149
149

149 |

149
149
149
149
149
149
149
149
149
148

1493

143
149
149
148
149
149
149
148
149
149
197
149
149

149 |

149
143
149
149
149
149
v‘g

148 |

149
143

37S-A
380-A
sa2C
385-A
R0-A
395-A
1000-A
1005 A
1007

1010-C
1020-8
10258
1030-C
| 1035A
1040-A
1045-A
1080-A
1085-A
1080-A
1065-A
1070-8
1100-A

| 1108-A

L v,J.‘
1115A
1120-A
1125A
1135-A
1 "5“
1150-A
1151.A
1155-A
1180-A
1185-A
| 1170-A
1175A
1180-A
1185-A
1190-A
1195-A
1156-A
1200-A
1203
1204
1205-A
1210-A
1211-A
1212-A
121250
1213-A
1214-A
1214 50-A
1215A
1220-A
1222-8
12018
12
1224 01-A
1224 22-A
1230-A
1235A
1240-A
1245-A
1250-A

1281
| 1255-A
1280-A
| 12854
| 1270-A

149
149
130
149
149
149
149
149
149
149
149
149
149
149
149
143
149
149
149
149
149
149
149
148
149
149
149
149
149
148
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
148
149
149
149
149
149
148
149
149
149
149
143
143
149
149
149
149
149
180
149
149
149 |
149 |

127S-A
127%A
1277-8
1280-A
128S5-A
1290-A
1295-A
1300-A
13085-A
1310-A
1315-A
1217-A
1320-A
1322-A
1325-A
1340-A
1345-A
1350-A
1355-8
135&A
1357-A
1353
1360-A
1365-4
1370-A
1375-A
13783
1377
1378-A
1380-A
1382-A
1383
1385-A
1398-A
1396-8
1397-A
1400-8
1401-A
1401 05-A
1401.10-A
1403
1404
1408-8
1410-A
1415-A
1420-A
1425-A
1430-8
1438-8
1440-8
1445-A
1450-A
1455-8
1480-A
1488-A
1470-A
1475-A
1480-A
1488-A
1490-8
1493-A
1438-A
1496-8
1500-A
1508-A
1510-A
1511-A
1515-A

| 149
| 149 |
| 189 |

| 149
{ 149

?

149
149
150
149
149
149
142
149
149
149
143
149
149
149
149
149
149
149
149

149 |

{ 149
| 149

149
190
190
149
149
149
184
149 |
149
149
149
149
149
149
149
149
149

149
0‘9
149
149
149
149
149
149

'
i

149
149
149
149
149
149
149
149
149
149
149
149
149
149
149

1520-A
1525-A
1530-A
1533

1535-A
1540-A
1545-A
1548

1547

1548-8
1543 01
1549

1550-4
1555-A
1560-A
1581.A
1582

1583

1564-A
1585-A
1570-A
1575.A
1580-A
1585-A
1538-A
1587-A
1538-A
1530-3
1595-A
1800-A
1808-8
1807

1810-A
1815-A
1620-A
1828-A
1715-A
1720-A
1725-A
1730-A
1738-A
1740-A
1745-A
1750-A
1755-A
1750-A
1785-A
1770-A
1775-A
1780-A
1788-A
179C-A
1765-A
1800-A
180S-A
1810-A
1815-A
1820-A
1825-A
1830-A
1835-8
1340-8
1342-A
1843-A
1848-A
1848

1348-A
1850-A

| 148

149
154
182
164
149

149

| 148

149
149

149
149

182
149

149
149
149
149
149
143
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149
149

149
143
149
197
149
149
149
149
149
148
149

| 149

149
149
149
149
149
149
1489
149
149
149
149
149
149
149
149
149
149
197
149
197
149
149
149
149
149
148
149

(Conciuded on loicwing £age)




SUF~ 2 MENT 19/ (0 TARIF® WP 31U~y

CUMULATIVE INOEX OF NEW CR CHANJED ITEMS

ITEM

[sop

ITEM |Sup| ITEM

sup

ITEM

sup

2300-A
2305-A
2310-A
2315-A
2318
2318-A
232
2325-A
2335-A
2400-A
2807
2808
2841
0
2848 .01
2848 2
2648.03
1]
2847 08

284710
to
2852.06

2647 09-A |

149
143
149
148
149
149
149
149
143
143
149
143
149

149
130
149

149
149
148

149

2853 | 149 | 30258
2718 149 | 3030-A
2718-A 190 | 303S-A
2719 180 | 3040-A
to ‘ 3045-F
3050-A
30558
J080-A
3085-A
3070
30758
3080-A
3085-A
3090-A
3095-A
3100-A
3105-A
3110-A
J115A
3210-A
3215A
3220-A
3225-A

| 180
| 182
149

2719.3§
2750
285C-A
2870-A
2875-A
2915-A
2930-A
2335-A
2950~J
2955-A
2965-A
2970-A
2980-A
3000-+
300s-3
2010-0
30158
302¢-8

149 |

149
149
149
197
149
197
1493
149
197
-_‘9
149
149
149
149
149
149
148
149
'49
149
149
149

323G-A
3235-A
3240-A
3248-8
3255-A
3260-A
32685-A
3270-A
3275-8
3288-A
3293-A
3355-A
3357-A
3445-A
3482

347S-A
3480-A
353s-8
31575-A
3530-A
358S-A
536

149
149
149
149
149
149
149
149
149
149
149
149
149
197
149
149
149
149
149
149
| 149 |
| 148
|

|

INDEX OF STATICNS LISTING CCRPCRATIONS,

FIRMS,

INDIVIDUAL CR TEAM TRACYX LOCCATIONS IN SUPPLEMENTS

STATION

Atilene, XS
Adiens, TX
Alexandria. LA
Altus, OK
Atchison, XS
Sartiesville, OK
Bastrop, LA
Saytown, TX
Seaumont, TX
Bixdy, IL
Soonevile, MO
Srcwngville, TX
(BA) Camcen, AR
Cace Girarceau. MC
Carrailton, TX
A Cartnage. MC
Chicago, L
Chicago Heights, L
Cofteyville, XS
Columbus, XS
Compus Chrst, TX
Calas, TX
Canville, IL
Ceniscn, TX
Centon, TX
Cexter, MO
Curant, OK

East St Louis, IL
Sast Waco. TX

2] Paso, TX

gnig, CK

Fails City, NE

Ft Seuil. XS

(ZA) Ft Smith, AR
Ft Worth, TX
Fragrex, OK
Gaiveston, TX
Garanag, TX
Greenville, TX
~aringen, TX

sup

é
1
1
1
1
1
1
1
1
1
1
1
1
!
1
1
1
1
!
1
1
1
1

!

1

1

1

149

149

STATICN

ZA) Hamscnville, MO
~astngs, NE
~enryetta, CK
=ocge, TX
Hoicenviie, CK
=ouston, TX
Incepencencs, XS
loa, XS

Irng, TX

BA) Jopiin, MO
<arapclis, XS
Xamax, ‘L

ZAtake Chares, LA
Lamar, MO

Larace. TX

PA Lnccin, NE
Litle Rock, AR
Lvona, LA
Longview, TX
Louisvile, NE
Maivemn, AR

(EA Marsnat, ‘40
McNel, TX

(B&) McPhersan, XS
BA) Memphis, TN
Mcnroe, LA
Muskogee. CK
Nasnviie, AR

BA Neorasxa City, NE
New Sraunfeis, TX
Norm Lite Rocx, AR
Caxcae. LA
Cxlancma City, CK
Crange, TX

Csage City, XS
Csocme, XS

Pacific, MO
fleragoud, AR

Pars, TX

Fauscns, XS

49
49
0
49
49
81
49
48
49
49
49
37
49
49
493
43
43
49
49
49
%0
49
49
49
49
S0
49
49

49

49

i

sup

149
149
149
149
149
182
149
149

149

149
149

STATICN

Pincxneyvile, IL
“ine Biuft, AR
.cbstcwn, TX
Salem, IL

San Antonso, TX
Sealy, TX

Secalls, MO
Shawnee, OK
Sherman, X

(BA) Shreveport, LA
Sinton, TX

PR South Ft Smith, AR
Sprngtled, MO
St Genevieve, MO
St Jcsach, MQ

St Louis, MO
Stafferd, XS
Sugar Land, TX
Sugar Lcat, 'L
Suiivan, IL
Sweetwater, TX
Tayior, TX
Temgle, TX
Texarxana, AR
Texarxana, TX
Topexa. XS
Tuise, CK
Tusccia, 'L

Tyler, TX

Valey Jot 'L

van Buren, AR
Yictere, TX
Waco, T™X

Weod City-Carterville, MO
Weilington, XS
West Hemna, AR
B Wiehita, XS
Wichta Fails, TX
Ninfled, XS




SUPPLEMENT 137 TQO TARIFF MP 8170-C

LIST OF CORPORATIONS, FIRMS, INDIVIDUALS AND TEAM TRACK
FROM AND TO WHICH RECIPROCAL RATES APPLY

STATION
8rownsville . .
CORPORAT'!ON FIRM, INDIVIDUAL OR TEAM TRACX LOCATION

City of Brownsv: , (City Abbators T1ck)
Jones Mceving and S!ouqo i
ML Cr-mng Fiuids .

Mitwhite .

e

Premiar Servicas . . ..

Tax Max Coid Storage - Numw 3

Tex Mex Ccia Storage - Numbper 2
(CQ 339N

CORP’ORAT!ON, FIRM, INDIVIODUAL OR TEAM TRACX LOCATION

STATICN

CORPOMTTCN, FIRM. .NOIVIDUAL Oﬂ TEAM T‘RACK LOCATION.

Ailen Miltwerx Mfg Co . ..
Ballara's Inc v
Brockings, RE. C ..
Fauik-Colller Benced Nvohomu Inc (No 1.
(4] Guit South Warencuse . . .
Howard Brothers Ciscount Storu Inc.
L.A. industries
Maicne ang Myce . . . ..
Monroe Brick & awo«s Suoo'y Co
11 Tee

Maonrce W|ronouu Co
MPM Qils .
(24 Murshy GC
Neows-Star-wond Pubiishing Corp

Sears. Roeduck & Co ......... .....
Seiig Mtg Co 5l
Siagie-Johnson Lumber Co

Strauss, F & Sons, Inc . . ..

Strauss Liquer Corp

CQ 3328)

Parsons

Xansas Army Ammuniton Plant
TecTank, Inc. .. Y S
Vailey Distbutors, lrr:

Woods, C E Lumber Co

(0Q 332¢)




SUPPLEMENT 197 TQ TARIFF MP 8170-C

SUBJECT RULES AND REGULATIONS

Provisions of other itams of this tartff naming reciprocal Switching charges, 3o not apply on tratic
APPLICATION OF | ceived from or deilverad to the ATSF. in fleu thersof, reciprocal 3wMChing charges will 56 $100.00 ser
RECIPROCAL 'caded car. (See Exceptions)
SWITCHING EXCEPTICN 1. Not appiicadie In connection with shipments of coal (STCC 11 ®) tor coke (STCC 29
CHARGES, IN 913 ® or 29 914
CCNNECTICN EXCEPTICN 2. Not acpiicadie in connecticn with shipments of grain and products of 3rain, meving
WITH ATSF LINE under the provisions of item 137-serles.
HAUL TRAFFIC ¢ EXCEPTICON 3. Not appiicadie in connection with shipment at Lake Charies, LA, moving under the pro-
visions ct item 570-seces.
(OQ 3403)

APPUCATICN OF
RECIPROCAL
SWITCHING
CHARGES AND
ABSORPTICN
CF SWITCHING
CHARGES IN
CCONNECTION
WITH SP CR
SSw

APPULICATION COF
RECIPROCAL
SWITCHING
CHARGES ANDC
ABSORPTICNS Cancsi. (DQ 3400)
CN GRAIN AND
FOOCS IN
CONNECTION
WITH
CRGW, SP CR
SSw

Provisions of other tems of ts tanft naming reciprocal SwitChing chames 3o Not appdy on traffic
recaived from or Ceiiversd to the ATSF. In ey thersol, reciprocal Swching charges will de $80.00 per
'Caded car. (Exceptions)

The provisions named above apply only on the foliowing commodities as more fuily descridec n
Section 2 of Tarift ICC STCC 8001-sertes:

STCC NO. CESCRIPTION STCC NO. CESCRIPTION

01 131 20 421 Preparsd Feed
01 132 20 449 Rice Muils
01133 20 451 Precarec Four
01 138 (phoschated, seif-rising)
01138 20 452 Precarsd Fiour, mixes
01 137 \ 20 485 Com CH
01 139 ; 20 487 Wat Process Com
APPLICATION OF : 01 141 20 489 Wet Process Com, Milling
RECIPROCAL 01 142 ~ 20 819 Sugar Mill By-Procucts
SWITCHING 01 144 20 628 Mciasses Beet Puip
CHARGES ON 01 149 20823 Matt Extract or SBrewers
GRAIN AND 01 151 Spent Grains
PRODLCTS IN 01 159 Man
CONNECTION 01 191 : Four Sprouts
WITH ATSF LINE 01 198 raw Mart Products or
HAUL TRAFFIC 01 199 Fieid Crop. nec By-Products
o1 991 Hay By-Praducts of Liquor
01 992 Alfaita Distlling
20 411 Wheat flour Cortcnseed Qil
20 412 Wheat 8ran, Micdings
20 413 Com Meal or Fiour
20 414 Rye Flour or Meal
20 418 Buciwheat Flour or Meal
20 418 Cat Flowr or Meal
20 418 Gran Min By-Pmducts Cil Seed Caxe Meal
20 419 Flour or cther Grain Mill Cettonseed
Products, nec
g Filed with ICC as infarmv.30n only.
CEPTION 1. Not appiicadie in connection with shipments Moving under the provisions of refersnce

marx (234 In item 880-series.
¢ EXCEPTION 2. Not 4pciicadie in connection with snipments at Lake Charies, LA, moving under the
provisions of 'tem $70-serea.
| (0Q-3284)




SUPPLEMENT 197 TO TARIFF MP 3170-C

SUBJECT

RULES AND REGULATIONS

NCN-AFPLICATICN
CF SWITCHING
CHARGES AT
SPECIFIC POINTS
NAMED :

(a) Rates pubiished hersin wili not apply at Xansas City, MC-KS on interstate traffic on Crusnea
Rocx, Crushed Stone and/or Crushed LUimestone, CL, on traffic cestined stations in Kansas or Missoun
0 which Hwough "ates are rovided in Tant! ICC SWFB 4315-sertes or Tanff ICC WTL 4337-ser a3,

(5) Rates pudished Nersin will "ot apply on intrastate raffic on Crushed Rock, Crushed Stone
angjor Crushed Limestone, CL. from Lseds, MO, on traffic destined to stations in Missourt to which
through rates are provided in Tanf! ICC SWFB 4319-series.

{€) The switching charges as pubiished In this tarnf? will apply except a3 orovided in Paragraphs (a)
ang (D).

Provisions formerty shown and not drougnt forward sliminated.
(0Q~3333)

SWITCHING AT
CCMMCN
STATICNS
(CQ 3400

! ~hen DRGW, SP, SSW, SSWN cr UP line haul tratfic is destined to or onginates from any ndusty
Anysicaily sarved Dy the MP, the ncustry will aisc De considersd 1o be served Oy the CRGW. SP, SSw,
SSWN or UP.

APPUCATION OF
RECIPROCAL
SWITCHING
CHARGES AND
ABSORPTIONS
WITH DRGW, SP,
SSW. SSWN CR
LP
(CQ 3400)

Reciprocal switching charges o peavisions 78(a6ng 0 A0SOrpLoN Of Switching charges 4o not acply
3N shioments recawved from or deliversd to CRGW, SP, SSW. SSWN or UP.

NTERMECIATE
SWITCHING
SERVICE AT ST
LCUIS. MO-EAST
ST LOUIS, IL

Cancai.
| (DQ 3329)

RECIPROCAL AND INTERMEDIATE SWITCHNING CHARGES (800) Items 240 and 260)

SECTICN 1
Charges in Cants Per Car (Except as

SUBJECT

Mﬁmmwnmm.?ﬂﬂmmm%mmvﬁnmxm?&
to 870.

AT STATIONS IN () CHARQGES

RECIPRCCAL AND
INTERMEDIATE
SWITCrHING
CHARGES-
GENERAL

Parsons . . K3 13900

Provisicns formery snown and not drought forward are neredy ELIMINATED. Tanft as amenced

acciles.
(OQ 3329)

Lake Chaiizss

(DQ 3409)




SUPPLEMENT 197 TQ TARIFF MP 31790-C

STATION

COMMOOITY

BETWEEN

Chicago. It
Swrtching District
as defined n
Tart! WTL
802C-serles.

(CQ-3387)

Chicago Heights, IL
and ts Switching
Cistrict

(0CQ-3383)

All Fragnt

Industries

Connecting Lines

| Tast N Louns

All Fraignt, CL.

Connection at Var
8y Lt IL wmith:
ATSF, GWWR ¢
IC

industres at
Cupo, Sugar Loal, or
vailey Jet, IL

Connections with:
ALS or TRRA

Inaustres at Bixpy,
Cupo, Sugar Loat or
Vailey Jet, IL

Fraigmt, All ings,

MP Interchange with
Conrecting Carmers.

INDUSTRIES

Memonis Municipal
Terminal.

Tracks in Sargent Yarg

Paine Yarss

Georgia St Warencuse

MP interchange with
Connection Carrers.

Industrial Tracxs of
Tennessee Chute Har-
50r Project

All Fraight

Industres

Connection with
CSXT ang NS

L

St Louis

(CC33%3)

All Fragnt, CL.




SUPPLEMENT 197 TO TARIFF MP 8170-C

SECTION 2 - INTER-TERMINAL AND INTERMEDIATE SWITCHING CHARGES
(See items 240 and 280) Switching Charges In Cents per Car (Except as Noted)

STATION SWITCHING CHARGES

Brownsvile . .. . TX Interchange connections of the | Interchange connection af MP wi $153.00
(Applicadle onty MP with the BMB . .. .. .. : (Notes 1, 2 ang 3)

on traffic recerved
from cr delfverad NCTE 1. Includes >ndge charge pudilshed n Srownsville and Matamorcs 8riage Company Circular

c the Natonal 1200-sares.
Raiways of Mex- | NOTE2. On radway Cars moving on their own wheels from Mexico to repar faciiities on the tracks of the

ICo, via the BRG. this charge includes the smpty ratum of the car.
Brownavilie ang NOTE 3. When cars ara to De weighed at the Customar's request, thera will De an adcitional charge of
Matamgres $200.00 per car.

8roge Company
(BMB)) (0Q 2331

SECTION 4
SPECIFIC EXCEPTIONS TO GENERAL ABSORPTIONS OF SWITCHING AND TERMINAL CHARGES

[ ABSORPTION
i L . (Subject to item 1840, Except as Noted)

MARION ... . | Switching charges of the Crad Orchard & Egyptian AR not 10 exceed $200.00 per 'caced car wil de
absorded. Charges not aosorded will be N adaition to the line haul charges.
(CQ 3328)

Cancsi
(0Q X329)

Cancel
(0Q 3329)

Cancei
(0Q 3329)

ST LOUIS. MO Cancei
EAST ST LCU!IS. IL | (DQ 3329)
(See tem 495) c

(0Q 3329)

Cancei

(0Q 2329)

Lniess ctherwse provided, on shipments which cnginate and terminate deyond the East Si Louis. IL/St
L3uis, MC switching limits, MP will adscrd the ntarmediate SwitChing cnarge or the Trans-Mississiopi
River charge of the ALS or TRRA, Qnfy when MP s the daliverng ine-naul carrer. Uniess otherwiss
proviced, on shipments which onginate or tarminate on connecting ines within the East St Louls, IL/ST
Louis, MO switching iimits, MP will absord the ALS or TRRA NemMediate switch charge or the
Trans-Mississippl River charge.

(0Q 3329)




SUPPLEMENT 197 TO TARIFF MP 8170-C

SECTION 7 - RULES AND REGQULATIONS

LOCATION OF INDUSTRIES
Reciorocal switching will be performed at the ' lowing Industrias and Warencuses ‘ocated n New Crieans. LA and Suo-Pons:

ITEM INDUSTRY OR WAREMCUSE BUSINESS '.OCATION

ADM/Growmark . . =4 Grain Elevator . : .. | Ama, LA,

Amerada Hess Corp . Suik Storsge AR ] Marrero, LA,

Avoncale Shipyards, Drvn Avon lll
Industres, inc. Shlp Budaing..................... | Avoncale angd Westweqo, LA,

8cn Manhe Fumiture Co. . .. ? e e e Marmsm, LA

3uik Chemical Jomr]ls ’ A T Gratna, LA,

Ceictex Corp nsuiatng ‘Wallboars . . Harvey, LA,

Chemcs Coep Chemcais . Wastwego, LA,

Caontinental Grain Co Grain Elevater ' : .| Wastwego. LA.

Crascent Feed. . . ; s <. | Westwego, LA

Cytec Incustries : Chemicals . .. : o Avencale, LA

Deita Commocties Co . : Buik Lqud Szouqo e ... | Harvey, LA,

Foster. LB. . : Ppe Stcrage .. ... . 5 ... | Marrermo, LA,

Ginson Homans Co Reafing Comoounds . . . b bk Gretna, LA,

Guf States Aspnait Co Aspnait . .. ER A Wastweqo, LA.

nterccasta; Warsnousse, Inc . ~arsnouse e Westwego, LA,

InteMational Matex Tank Termunal Co Tank Stcrage ; . e Avencale, LA

Jeffarson Parish School Boara
Wareahouss. Inc E R s Schoel Suppiies . . . coeo . | Harvey, LA,

Louisiana Mighway Dept . . . Highway Materals . ? Harvey, LA,

Louisiana Power & Lgnt Co Ciiieiiiiao. . | Westwego, LA,

Maiter intematioral ‘ 5 : Gretna, LA,

Naticna! Gypsum Co (Civision Goid
8onc) . A ) T Westwego, LA.

PM Ag Procucts Nosm - A . | Westwego, LA.

Pacry Street Whart . . e s Goulgsdor, LA.

Publicxer Chemical . .. . .. o N ke e c..... | Grema, LA,

Schmict, 8co. . e e Gratna, LA,

Service Foundry, Inc o ungry . . .. Avendale, LA

Sigma Ccating Co. { Harvey, LA,

Southern Scrap Materal . .. R ‘Westwego, LA.

Stan Blast Adrasives ko e r s ‘4 ci... | Marvey, LA

Sun Chemicai Co T Victory Switch st Belle Chasse, LA.

@ STSevces ... ...... .. .. ‘Westwego, LA

Texaco, inc . 5 i ceeies | Harvey, LG

Texaco Refiruing Marxeting . Marrerr., LA

Tubuisr Threacing . 3 -, " . | Marmm, LA

US. Siees Co Nlr.nouao Gy Ga B ek hos e Westwego, LA,

Vinson Suppiy . 3 e, covo o | Murrero, LA

Nara Lumber Co . : ALY Gretng and Gouicsdors, LA.

~east Buiding Materas . i ... | Gretna, LA.

MTCO Chemicais Co rE ; Gretna, LA.

Zartaran, inc ... .. . B Stuomnq S e Gouigsdoro, LA.

CQ 33a9)

—q

|
|
%
|
|

SECTION 7 - SWITCHING CHARGES ON CL FREIGHT
(See tem 2995 for Application)

CHARGES IN CENTS PZR CAR

BETWEEN AND ) COLUMN 1
(Except as Noted) (Except as Noted) ~ COLUMN 2 |COLUMN 3

Avondae . . .
Gouidsbors i 3339000
Gretnag : . a @2‘m

arvey i
Marrero £3 12700

Nestwego

P - o

e ——— £




SUPPLEMENT 197 TC TARIFF MP 8170-C

SECTION 7 - SWITCHING CHARGES ON CL FREIGHT
(See item 2995 for Application)

CHARGES IN CENTS PER CAR

BETWEEN AND ) o 9
(Except as Noted) {Except as Noted) L} COM ¢ COLUMN 2 GOLOGMN 3

New Creans .. ... .. .LA | New Oreans LA
(Appies from al points (Appiles 1o all ., ats within @ 28500
within New Orieans New Crieans (. >per) ter- s (GED)21 400

|propen) terminai of the minal of the MP acated In

4P ccated n Crieans Crieans Pansn).

Pansnj.
(OG~3403)

Avcndaie

e Cha epARGRIt Gouldspom . ......... i 21
- s Marrero . @ m

New Crelans . : . @31200
(OQ 3403) Westwego

irdustries at Baton Baten Aouge, LA g 40000
Rougs (Port Ailen), LA, nterchanges. 189) 25200

a3 Zescnoed in itam (See Note 1) “ & Q15300 8300 21700 13300
2915, (See Note 2)

NOTE 1. When for rcad-nau via XCS. does nct inciude IC interneciate switch charge n item S28S, Tanft ICC IC
8000-seres.

NCTE 2. Reciprocal switcrng service wmaopoﬂmorwmmﬂk:onmmotommcormdo«nolwolywlmo
MP as § revenue line haul carmer
(0Q X397

SECTION 8 - RULES AND REGULATIONS

RECIPROCAL SWITCHING WILL BE PERFORMED AT THE
FOLLOWING INDUSTRIES AND DELIVERY POINTS WITHIN
THE KANSAS CITY, MO-KS SWITCHING LIMITS

Rats Oistrict shown acpiies in Connecticn with rates named In items 3855, 3880, 3885 ana 1740.

| OISTANCE IN MILES
NAME OF iNDUSTRY LOCATION Connections

SWITCH CR KCX-Means Kansas City, XS RATE TO ngatn in Groups
DELIVERY POINT KCM-Means Kansas City, MO 1%1'%-? (See Item 3285)

2 3
XKCS Boars of Pubie -
a.t:'nnos - . . 5.54 0.89
(CQ 3228




SUPPLEMENT 197 TO TARIFF MP 8170-C
SECTION 8
RECIPROCAL AND INTERTERMINAL SWITCHING CHARGES IN CENTS PER CAR, EXCEPT AS NOTED
ITEM 3655-G

AND MP CONNECTIONS LOCATED IN:

GROUP A GROUP B
(See Item 3270) See Item 3270

COLUMN A COLUMN B8 CCOLUMN A COLUMN 8

( (See Note 1) (s;. Ngto (See Note 1) (S;o Note
# an and

Items 3280-3650) Exception) Exception)

o G )

26900
123 29300

3 8300

a3 25200 25200

(CQ 3327 L -

NCTE 1. whers raierence s mace hereto, Caiumn A rates 4Cply on traffic interchérged with ccnnecting carrers anv that Ras ongin or
castnation Deyond switching limits of Xansas Cty, MO-KS, For charges on Grain, Grain Procucts, Seeds and reiated artices as

cescrded n Tarf ICC WTL 5330 -senes, 2ee item 1880
NCTE 2. Whers "ateronce 's ™ade Nersto, Column B rates L0y 2N TANC Detween NCUITES o1 ~e MP within the Kansas City, MC-XS

switching (imits, rsceived FRCM Or deiversd 1D CONNECENg Samers which have SNGIN or Jestradon within switching limits of Kgnsas

City, MO-XS.
EXCEPTICN. Coiumn 8 rates il not appry on movement st Grain o Screenings, CL, for which rates are provided in Tanft ICC WTL

4050-s0ras, o n tem 3710,




SUPPLEMENT 197 TO TARIFF MP 3170-C

MISCELLANEOUS RATES IN CENTS

SECTION

]
PER CAR (Except as Noted)

ON

BETWEEN

AND

(Except as Noted)

Grain, Grain Products, as descrided In Tanft
ICC WTL 6330-seres.

Note. Switching charges named in tams 3710

FROM

TO

MP track connection
with other carriers on
traffic which
crginates within
switching limits of
Kansas City, MO-XS.

(CQ 3333)

to 3725 will nct apply whers charges are provided in item 3708.

Grain, as cescrnbed in List 1, item 200, Tant!
ICC WTL 8330-Sertes; sisc Soybeans.

(CQ 3333)

FROM

To

industres or tracks
located on the MP
within the switching
limits of Xansas City,
MO-XS.

GRAIN PRODUCTS, ss descrided in List 2,
ltem 220, Tant ICC WTL 8330-seres.

(CQ 3333)

Industries or tracks
lccatead on the MP
within the switching
limits of Xansas Ctty,
MC-KXS.

Industries or tracks
located on the MP
within the switching
limits of Xansas City,
MO-KS.

Connections with cther
carmers.




SUPPLEMENT 197 TO TARIFF MP 8170-C

EXPLANATION OF REFERENCE MARKS

Denctes Reduction.

Oenctes changes in wording which resuit in naither InCrease nor reductions in charges.

Charges apply whether or nOt adsorned 'n whoie or n part Dy line Naul carriers.

Not appiicatie in connecton with CA.

For application of charges In or on Special Equipment. see /tem 38S.

Appiicadie onty cn Grain, as descrided In List 1, tem 200, Tanft WTL 6330-series. Also soybeans, as described In List S, Item
250, Tanff WTL 8330-sectes.

Appiles on Grain, Grain Products. Seeds and related aricies as descnbed in Tarilt WTL 8330-serles, and anly in connecticn with
CSXT, iC, XCS, NS or SP. 4

Applies onty in connection with the XCS.

Acplies only in connection with the IC.

Nct appiicadbie in connection with the IC.

Aoplicadie only in connection with BN, axcapt not agolicatie whers (1) GBI G4 or GED) apcly

Applicabie only n connection with the ATSF

Appiicadie only In connection with the BN.

Appiicadie anly in connection with the ORGW.

Agppiles onty in connection with the SP and SSW.

Not agplicabie in connecticn with the ORGW.

Appiicadie only in connection with the CNW.

Appiicadie only in connection with the KCS (formerty LA).

When fram or to connections with the CR.

Applicadie only in connection with the the SSW.

Applicadie onty in connecnon with the CSXT

Applicadie only in connection with the NS.

Applies cnly in connecticn with the the NS ang UP. _

Net appiicadie whers (120) (33) (080 (150) 20) @3 @D e @D apoiles.

Applles only in connection with he GWWPR,

Applicadie only in connection with ATSF on Grain and Gran Products, as describec in itam 137, on shipments from or to Garvey
vig KSW.

Coen 1o reciprocal switching only cn traffic that Origingtes Or terminates east of the Mississippi River.

Acgiicadis only in connection with ATSF on the foilowing traffic:

STCC NO. OESCRIPTION
01 131 Sariey

01132 Com

01:33 Cats

01138 Rye

01138 Sorghum

a1 137 Wheat

01139 Grain, nec

01 144 Scybeans

Agpiicable only in connection with ATSF on all commodities except as providesd for in refersncs mark @D

Applies only in connection with CSXT, IC, XCS, NS or SP.

Denctes industries which ars hersoy CANCELLED, account name changed. no longer in dusiness, mcved off iine, or No Icnger
served Dy MNis ralircad.

NGt subject to ncreases of any kund.

Cenctes cartial amendment. Cancels oror amendment, it any, to the item.

STCC numbers snown will aisc embrace afl artces assigned acaiticnal cigits istad thersuncer 'n Tant! ICC STCC 5001-seres.
For axampie. STCC numder 01 137 amoraces aiso articies coversd Dy nurnoers with & greater numoer of digits deginning with
STCC number 01 137.

(With numbar encicsed) - Reissued Irom suppiement Dearing the NUMDer eNCICSed witin the square. (See item 100)




Not subject to RCCR Tan(Ts, see item 117.

MISSOURI PACIFIC RAILROAD COMPANY

SUPPLEMENT 198
TO

TARIFF MP 8170-C

Supplemeants 149, 164, 130, 182, 190, 197 and 198 and the Special Supplement shown on page 2 of
Supplement 149 contain ail changes.

LOCATION OF NEW OR CHANGED ITEMS
The latest compiete list of all new or changed wtems in effective Supplements is published in Supplement 197.

The latest complete list of alf stations listing corporations, ¢tc. in effective supplements is published in
Supplement 197,

ABSORPTIONS OF SWITCHING AND OTHER TERMINAL CHARGES
AND
ALLOWANCES
AT STATIONS ON
MISSOURI! PACIFIC RAILROAD
DONIPHAN, KENSETT & SEARCY RAILWAY
(Except as Noted in [tem 32%)

SWITCHING TARIFF

This Lan(T applies on intrastate traffic in the states of Arkansas, Colorado, [llinois, Kansas, Lovisiana. Missoun. Nebraska,
Oklahoma, Tennessee (Memphus) and Texas.

ISSUED SEPTEMBER 19, 1996 EFFECTIVE SEPTEMBER 20, 1996

—

K H JCHROEDER
Manager-Prcing Publications
UNION PACIFIC RAILROAD
1416 Dodge Street
Omaha. Nedrasza 68179

(Published by Railroad Publication Semaces, Atlanta, CA W23S)




SUPPLEMENT 198 TO TARIFF MP 8170-C

EXPLANATION OF REFERENCE MARKS

A Mtammhwﬁ@mmnwlmmmmm
@D 4 Appiles only in zonnection with CSXT. XCS, NS o SP. (DQ J404)




EXHIBIT 3



[ SOUTHERN PACIrIC TRANSPORTATION COMPANY
4th Revised Page l ICC SP 9500-D
Cancals 3rd Revised Page.

SECTION 12 - INDUSTRIES QPEN TO RECIPROCAL SWITCHING ITEM

LOUISIANA - (Continued

SWITCHING STATIONS INDUSTRIES OPEN TO RECIPROCAL SWITCHING
(ADJACENT STATION)

(LAKE CHARLES - 37500)

Calcasieu Steel &8 Fipe Incorporated (0246)

LAKE CHARLES (WEST LAKE - (37460)
(37500)

(Concluded) Condea Vista Company (0544)

Conoco Incorporated (0502)

Holnam Incorporated (0331)

Jupiter Nash (0501)

M. I. Drilling Fluids (0331)

0lin Corporation (0400)

PPG Irdustries (0600)

Tetra Chemical (0620)

(AVANDALE - 38300)
Avondale Shipyards Incorporated (0132)

(HARVEY = 33335)

(CIC1INEW GRLEANS Avendale Steel Sales (0468)
(38400) Evans Cooperate Company Incorpoirated (0431)

(MARRERO - 38330)

Celotex Corporation (0210)

Delta Commodities Incorporated (0230)
General Chemical Corporatieon (0233)
Tubular Threading Incorporated (0246)

SHREVEPORT (BOSSIER CITY - 47310)
(47000)
(Coentinued) Bollinger Lumber & Supply Company (2961)
Bariod Drilling Fluids lncoraorated (2913%)
P & M Tube Division (2950) .-

(Continued)

Fer Explanation of (other) abbreviations and reference marks, see It:- 50000.

Issued: September 25. 1996 - Effective: October 15, 1996

Issued by: Manager - Publications y
Southern Pacific Transportation Company
One Market Plaza
San Francisco, California 94105
-129~ Correction 235




=M SQUTHERN FACIFIC TRANéPGRTATION COMPANY

lst Revised Page 272 ICC SP 9500-D
Cancels Oripinal Page

ABBREVIATIONS EXPLANATION OF ABBREVIATIONS | 17em

Also Known As.

Bureau of Explosivas.

Interstate Commerce Commission.

National Service Order.

Cfficial List of Open & Prepay Stations.
Standard Transportation Commodity Coda Tariff.
Southwestern Freight Bureau.

Unifarm Freight Classification.

EXPLANATION OF REFEPZNCE MARKS

Change.

Addition.

Denctes reduction or new rate.
Denotes increase.

Denotes changas which results in neither_increase
nor reduction in charges.

Praovisions not brought forward herein have been
eliminated.

Naw item.

Reciprocal switching for thess industries applies
enly for the account of:

CSXT, IC, KCS, MP and NS,

- LAST PAGE ~

Issued: Septambar 25, 1996 Effective: October 15, 1996

Issued by: Manager - Publicsations
Southern Pacific Transgortation Company
One Markat Plaza
San Francisco, California 94105
-272~ Corraction 236




EXH!BIT 4




T SOUTHERN PACIFIC TRANSPORTATION COMPANY

Ird Revisad Page 129 ICC SP 9500-D
Cancels 2nd Revised Page....

SECTION 12 - INDUSTRIES OPEN TO RECIPROCAL SWITCHING ITEFI’1

LOUISIANA - (Continued

SWITCHING STATTONS : INDUSTRIES OPEN TO RECIPROCAL SWITCHING
(ADJACENT STATION)

(LAKE CHARLES -~ 37500>

Calcasieu Steel & Pipe Incorporated (0246)

LAKE CHARLES (WEST LAKE ~ (37460)
(37500)

(Concluded) Condea Vista Company (0544)

Concco Incorporated (0502)

Hoelnam Incorporated (0331)

Jupiter Nash (0501)

M. I. Drilling Fluids “9331)

0lin Corporation (0630.

PPG Industries (0600)

Tetra Chemical (0620)

(AVONDALE -~ 38300)

Avendale Shipyards Incorporated (0132)

(HARVEY =~ 38335)

Avondale Steel Sales (0468)
(38400) Evans Cooperate Company Incorporated (0431)

(MARRERO - 38330)

Celatex Corporation (0210)

Delta Commodities Incorporated (0280)
General Chemical Corporation (0238)
Tubular Threading Incorporated (0246)

SHREVEPORT (BOSSIER CITY - &7310)

(47000)
(Continued) Bollinger Lumber & Supply Company (2961)
Bariod Drilling Fluids Incorporated (2913)
P & H Tube Division (2950)

(Continued)

For Explanation of (other) abbreviations and reference marks, see Iteam $0000.

Issued: July 19, 1996 Effective: Auaust 8, 1996

Issued by: Manager - Publications
Southern Pacific Transpertation Company
One Market Plaza
San Francisco, California 94105
~129~- Correction 148




———

SOUTHERN PACIFIC TRANSPORTATION COMPANY
O~iginal Page 272 ICC SP 9500-D

ABBREVIATIONS EXPLANATION OF ABBREVIATIONS ITEM

Also Known As.

Bureau of Explosives.

Intarstate Commerce Commxss:on

National Service Order.

Official List of Open & Prapay Stations.
Standard Transportation Commodity Code Tariff.
Southwestern Freight Bureau.

Uniform Freight Classification.

EXPLANATION OF REFERENCE MARKS

Change.

Addition.

Denotes reduction or new rate.
Denotes incresase.

Denotes changes which results in neither increase
nor reducticn in charges.

Provisions not breudht ferward herein have bean
eliminated.

New item.

- LAST PAGE -

Issued: - November 16, 1995 Effective: January 1, 1996

Issued by: Manager - Publications
Southern Pacific Transportation Company
One Market Plaza
San Francisco, California 7;6105




