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November 12. 2002 

BVJ IANI ) 

The Honorahlc Vemon A. Williams 
Secretary 
Surface I ranspoilalion Board 
19^5 K Street. NW 
Washington. DC 2()42.VO()()l 
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www mayerbrownrowe com 

ADRUN L. STKEL.JR. 
DiRtCTTEL 2 6 3 3 2 3 7 

DIRECT FAX ( 2 0 2 I 2 6 3 S 2 3 7 

asteel@mayert)rown'Owe com 

Rc; ' '"i»»9^PA^9Het Np^32760^ Pacific ('ortv>ration, et al. -
Control and Vkr^r^- - Soulh 

Dear Secietary Williams: 

On Ivhairo l ' ! lie Miiriinulon Noilliern .iiuI Santa l e Railway Coirp;\nv ("BNSI " ) and 
llnuMi I'.icilic Railroad C\)iii|niny ("I V"). 1 am untmy to request a twenty (20) da\ exicnsioi: of 
all applicable filing deadlines wilh respect to Decision No, '>S served b\ tlK Board in this 
proceedmg on October 22, 2(»02. including the tiling deadlines lor any petitions for 
reconsiileration and the report reiiuiied to bc liled b\ BNSI- and I I* coiicerning nntt^-rs 
perlaming to the im|ilemciilatioii ot Seclioi; 12 of Ilie BNSI Settlement .Agreement that have 
been resolveil leniain outstanding, an analysis ofthe impact of those matters on '.he trackage 
rights charges, and an\ proposed ie\ isions to Section 12. 

I he parties are ciii ieiitK iliscussing a p(<ssible o\ erall resolution ol the open issues on 
miitually-agieeable tenns ami are hopellil ih.il the ailditional 20 days wi l l allow iheiii Io resolve 
llu>se issues. 

l i | ' . 
Counsel tor I I* has agieed to in\ seeking this iei|iiested extension uf time on behalf of 

II \iHi lune aii\ uueslions regarding this request, please contact the undersigned at (202) 
20.^ 32.^7, Thank \ou for vour assistance. 

cc: David M. Konschnik 
Michael I , Rosenthal. Esq. 
.Ml Parties of Recoid 

Sincerely, 

.Adrian I.. Steel, .Ir. EfTTEREr* 
Offlce of Proceedings 

NOV 12 ml 
Partot 

B n i S U I S C H A m o t T t C . I K AOO C l H O O M t F l U H « r u « T M O U ^ T O . , L.:>M>Ol L O S A n O T L f S M . N i : M r » I I « N r v « r o « « P » L O A l . T o rt.1M.N<.rr,N 

I N O t P I N O t m M t X I C O CfTY C O H H t f . I K I N l X NT . i . u l N t o i , . N . v . w i t N . o c r . H t > j » » 5 C 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No, .12760 

LINION PACIFIC CORPORATION. L'NION PACIFIC RAILROAD COMPANY 

AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL .AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST, LOUIS SOU IHWESTERN RAILWAY 

COMPANY, SPCSL CORPORATION AND THE DENVER AND 

RIO (IRANDE WESTERN RAILROAD COMPANY 

AMERICAN CHEMISTRY ( OUNCIL'S 
MOTION FOR LEAVE TO FILE REPLY 

The Amencan Chemistry Council ("the Council")' respectfully submits that UP/SP-397. 

UP's Reply to BNSF's Response to Order to Show Cause, contains potentially misleading 

arguments concemmg the intent ofthe Council's predecessor. CMA. regarding the trackage 

' The Amencan Chemistry Council (formerly the Chemical Manufacmrers Association, or CMA) 
represents the leaduig compames engaged in the business of chemistry. Council members apply die 
icience of chemistry to make innovative products and services that make people's lives better, 
healthier and safer, Th.: Council is committed to unproved environmental, health and safety 
performance through Responsible Care*, common sense advcKacy designed to address major public 
policy issues, and health and envuonmental research and product testing. The busuiess of chemistry 
IS a $455 billion a year enterprise and a key clement of the nation's economy. It is the nation's 
largest exporter, accounting for 10 cents out of every dollar in U S exjKirts. Chemistry compames 
mvest more m research and development than any other business sector. 
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nghts fee escalator issue UP ascnbes to CMA positions CMA never look, most notably coining 

the term 'CMA Method ' to refer to an escalation methodology that CMA in its CM.\ Agreement 

with UP expressly did not adopt. 

It order to ensure that the Board is not confused, the Council therefore requests leave to 

file the attached brief reply. 

David I /o i l 
AnicrK an ( hcmiNtry Ct)uncil 
( <)n>m<»nwcalth lower 
niMI VC ilson Boulevard 
,\'lingtoti. \ A 2220*̂  

Respectfully submitted. 

V c 

Scott N Stone 
john I . C >bcrdor(ir 
Patton Bo^s. 1.1.1' 
2550 M Street. N VC' 
Washington, DC: 20037 

(Counsel for the .American 
Chemistry Covincil 

dated: June 28. 2002 
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0̂02 BNSF-101 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

BNSF'S REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO UNION PACIFIC 

Pursuant to 49 C.F.R. § 1114,30, The Burlington Northern and Santa Fe Railway 

Company ( "BNSF") directs the following document requests to Union Pacific Railroad 

Company ("UP"). 

Responses should be served as soon as possible, and in no event later than 15 

days from the date of service hereof, unless specifically indicated. BNSF will pay all 

reasonable costs for duplication and expedited delivery of documents to its attorneys. 

"Documents" are writings or compilations of information in any form, including electronic 

messages. UP should contr A the undersigned promptly to discuss any objections or 

questions regarding these requests with a view to resolving any disputes or issues of 

interpretation informally and expeditiously. 



DOCUMENT REQUESTS 

1. Produce all documents reflecting communications, discussions or 

agreements between BNSF and UP, or among BNSF, UP and any third parties, 

regarding whether the costs related to the SP acquisition premium and/or costs related 

to Section 9(c){i) and (iii) capacity and capital improvements should be included in the 

URCS calculations required to create the adjustment factor pursuant to Section 12 of 

the BNSF Settlement Agreement. 

2. Produce all documents concerning or relating to whether UP and BNSF 

agreed or intended that the negotiated level of BNSF's mills per ton mile charges would 

or would not include the costs related to the SP acquisition premium. 

3. Produce all documents concerning or relating to the intent of BNSF, UP or 

any third party that the costs related to the SP acquisition premium and/or costs related 

to Section 9(c)(i) and (iii) capacity and capital improvements should be included in the 

URCS calculations required to create the adjustment factor pursuant to Section 12 of 

the BNSF Settlement Agreement. 

4. Produce all documents concerning or relating to the intent of BNSF, UP or 

any third party in amendi.ig Section 12 of the BNSF Settlement Agreement in the 

Second Supplemental Agreement executed on June 27, 1996, and/or the purpose of 

such amendment. 

5. Produce all documents relating to the effect of including the disputed costs 

(i.e.. costs related to the SP acquisiti .̂  premium and costs related to Section 9(c)(i) and 

(iii) capacity and capital improvements) in the Section 12 adjustment factor on BNSF's 

ability to provide competitive service pursuant to the BNSF Settlement Agreement. 



6, Produce all documents relating to the impact of includ.ng the disputed 

costs (Le., costs related to the SP acquisition premium and costs related to Section 

9(c)(i) and (iii) capacity or capital improvements) in the Section 12 adjustment factor on 

the trackage rights fees to be paid by BNSF pursuant to the BNSF Settlement 

Agreement, including documents sufficient to identify the amount of the SP acquisition 

premium and all Section 9(c)(i) and (i.i) capacity or capital improvemer*<; (by specific 

trackage rights line and specific improvement) which UP contends should b;- included in 

the Section 12 adjustment factor. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
Michael E. Roper 

The Burlingtor: Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Erika Z, Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 

Mayer, Brown, Rowe & Maw 
1909 K Street, NW 
Washington, DC 20006 
(202) 263-3000 

Attorneys for Tne Burlington Northern and Santa Fe Railway Company 

March 27, 2002 



CERTIFICATE OF SERVICE 

I do hereby certify that copies of The Burlington Northern and Santa Fe Railway 

Company's Request for Production of Documents to Union Pacific (BNSF-101) are 

being served as follows: 

Bv Hand: 

J. Michael Hemmer, Esq. 
Michael L. Rosenthal, Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004-2401 

Bv Overnight Deliverv: 

Carl W. Von Bernuth 
Union Pacific Corporation 
1416 Dodge Street, Room 1230 
Omaha, NE 68179 

James V. Dolan 
Louise A. Rinn 
Lawrence E, Wzorek 
Law Department 
Union Pncific Railroad Company 
1416 Dodge Street 
Omaha, NE 68179 

die. 
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UP/SP-395 

BEFORE TKE 
SURFACE TRANSPORTATION BOARD A / ^ 

c)-o<o<-l<i H m 25 2002 

Finance Docket No. 32760 m MAN*G£MtNT 
STB 

UNION PACIFIC CORPORATION, UNION P.ACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST, LOUIS SOUTHWESTERN RAILWAY 
B»*tJJ^cv9^»^ COMPANY, SPCSL CORP. AND THE DENVER AND 
°' * RIO GRANDE WESTERN RAILROAD COMPANY 

r - ^" 

UNION PACIFIC'S REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO THE AMERICAN CHEMISTRY COUNCIL 

Pursuant to 49 C.F.R 1114.30, Union Pacific Railroad Company ("UP") directs 

the following >iocument requests to The American Chemistry Council ("ACC"). 

Responses should be served as soon as possible, and in no event later than 15 days 

from the date of seiv ice hereof, unless specifically indicated. UP will pay all reasonable costs 

for duplication and expedited delivery of documents to its attomeys. "Document" are writings or 

compilations of information in any fonn, including electronic messages. ACC should conlact the 

undersigned promptly lo discuss any objections or questions regarding these requesis wilh a view 

lo resolving any disputes or issues of interpretation infonnally and expeditiously. 

DOCUMENT REOUESTS 

1. Produce all documents created prior lo 1997 supporting ACC's assertion 

thai it "was certainly not in CMA's (now the Council's) conlemplation lhal the 3.1 mills per 

1 -



gross ion mile would be adjusled upward lo reflect UP's writing up of assets ow ning to its 

purchase of SP at a price above book \ alue." (See CM.A.-15 al 2.) 

2. Produce all documents created prior lo 1997 reflecting communicaiions, 

discussions, or agreements beiween the Chemical .Manufacturers Association ("CM A") and UP, 

or among CMA, UP, and any third parties, regaiding whether one or bolh of "the disputed items 

(i.e., costs relaled to lhe acquisition premium and costs relaled to Section 9(c)(i) and (iii) 

capacity improvements) should be excluded (in lhe years in which they would otherw ise be 

included) from the URCS calculations required lo create the Section 12 adjustment factor." (See 

Union Pacific Corp. - Control & Merger - Southem Pacific Corp., STB Finance Docket 32760, 

Decision No. 96 (STB served Mar. 19, 2002), slip op. at 6.) 

3. Produce all documents created prior to 1997 regarding whether one or 

bolh of "the disputed items (i.e., costs related to the acquisition premium and costs related to 

Section 9(c)(i) and (iii) capacity improvements) should be excluded (in the years in which they 

would otherwise be included) from the URCS calculations required lo create the Section 12 

adjustment factor." (See Union Pacific Corp. - Control & Merger - Southem Pacific Corp., STB 

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), slip op. al 6.) 

4. If ACC files a pleading in response to the Surface Transportation Board's 

order lo show cause why the Board should not dismiss the BNSF-98 clarification petition for 

failure to state a claim, produce when il serves ils pleading all documents supporting any 

calculations and assertions about the intent of any party lo any agreement lhat ACC includes in 

its pleading, (See Union Pacific Corp. - Control & Mergei - Southem Pacific Corp.. STB 

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), Ordering 1 1, slip op. at 7.) 
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Respectfully submitted. 

CARL W. VON BERNUTH 
Union Pacific Corporation 
1416 Dodge Street, Room 1230 
Omaha, Nebraska 68179 
(402)271-6304 

JAMES V. DOLAN 
LOUISE A. RINN 
LAWRENCE E. WZOREK 
Law Departmeni 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402)271-3309 

J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202) 662-5578 

Attorneys for Union Pacific Corporation, 
Union Pacific Railroad Company and 
Southern Pac if;c Rad Corporation 

March 25, 2002 
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CERTIFICATE OF SERVICE 

I hereoy certify that on this 25lh day of March, 2002,1 caused a copy ofthe 

foregoing "Union Pacific's Request for the Production of Documents to The American 

Chemistry Council" to be served by hand on: 

Scott N. Stone 
John L. Oberdorfcr 
Patton Boggs, LLP 
2550 M Street, N.W. 
Washinglon, DC 20037 

David F. Zoll 
Thomas E. Schick 
American Chemistry Council 
Commonwealth Tower 
1300 Wilson Boulevard 
Ariington, VA 22209 

and by first-class mail, postage prepaid, or by a more expeditious manner of delivery on all other 

parties of record in Finance Docket No. 32760 (Sub-No. 21). 

Michael L. Rosenthal 



LAW OFFICES 

G o B D O N P . M A C D O I I G A I O . 

1 ( > U B f O N N W m C U T A V E . , N . W . 

W A S H I N O T O N . U , C , U O O a O 

March 25, 2002 

T E l ^ P H O N E 

A S E A C O D E a o e 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
Washington DC 20423 

Re: "̂ .D. No. 34145, Bulkmatic Railroad Corporation-Acquisition 
Exemption-Bulkmatic Transport Company 
F.D. Nc. 34179, Bulkmatic RaiJroad Corporation-Operation 
Exemption-Bulkmatic Transport ,n\pany 

Dear Mr. Williams: 

The p e t i t i o n to reject/revoke the a c q u i s i t i o n and operation 
exemptions i n the e n t i t l e d proceedings was f i l e d March 4, 2002. 
The p e t i t i o n advised the Board of pending discovery (Pet., 2 ) , 
such t h a t the supplement t o the p e t i t i o n would be due A p r i l 18, 
2002. 49 CFR 1121.3. 

Respondent has advised i t w i l l need a d d i t i o n a l time w i t h i n 
which to respond to the discovery. The discovery o r d i n a r i l y would 
have been due March 19; however, respondent believes i t w i l l be 
able to f u l l y respond to discovery on or before A p r i l 1, 2002, and 
has no o b j e c t i o n i f p e t i t i o n e r i s accorded a comparable extension 
u n t i l May 1, 2002, w i t h i n which to supplement i t s p e t i t i o n . 

Wherefore, i t i s requested t h a t the time w i t h i n which 
p e t i t i o n e r may supplement i t s p e t i t i o n to reject/revoke be extended 
t o and i n c l u d i n g May 1, 2002. 

A copy of t h i s l e t t e r has been served upon a l l p a r t i e s of 
record by f i r s t class mail postage-prepaid. 

Very t r u l y yours. 

Attorney'for Josepli C. Szabo, 
P e t i t i o n e r . 

cc: David C. D i l l o n 
Thomas F. McFarland 
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ENTER60 
Office of,the Secr«t«ry 

" MAR J> 6 2002 
Part of 

R«cord 

BEFORE THE 
SURFACE TR.A.NSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY', ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

L'NION PACIFIC'S REQUESTS FOR PRODUCTION OF DOCUMENTS 
TO THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

Pursuant lo 49 C.F.R. § 1114.30, Union Pacific Railroad Company ("UP") directs 

the follow ing document requests to The Burlington Northem and Santa Fe Railway Company 

("BNSF"). 

Responses should be served as soon as possible, and in no event later than 15 days 

from the date of service hereof, unless specifically indicated, UP will pay all reasonable costs 

for duplication and expedited delivery of documents to its attomeys. "Document" are writings or 

compilations of infomiation in any fomi, including electronic messages. BNSF should contact 

the undersigned promptly to discuss any objections or questions regarding these requests with a 

view lo resolving any disputes or issues of interpretation informally and expeditiously. 

DOCUMENT REOUESTS 

\. Produce all documents created prior to 1997 supporting BNSF's assertion 

that "when UP and BNSF agreed to the negotiated level of BNSF's mills per ton-mile charges in 

1 -



1995, they were fully aware of the purchase premium, and the premium was to be part ofthe all-

inclusive GTM mill rate." (See BNSF-98 at 14.) 

2. Produce all documents created prior to 1997 reflecting communications, 

discussions, or agreements between BNSF and UP, or among BNSF, UP and any third parties, 

regarding whether one or both of "the disputed items (i.e., costs related to the acquisition 

premium and costs related to Section 9(c)(i) and (iii) capacity improvements) should be excluded 

(in the years in which they would otherwise be included) from the URCS calculations required to 

create the Section 12 adjusiment factor." (See Union Pacific Corp. - Control & Merger -

Souihem Pacific Corp., STB Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 

2002), slip op. at 6.) 

3. Produce a'l documents created prior to 1997 regarding whether one or 

bolh of "the disputed items (i.e., costs related to the acquisition premium and costs related to 

Section 9(c)(i) and (iii) capacity improvements) should be excluded (in the years in which they 

would otherwise be included) from the URCS calculations required to create the Seciion 12 

adjustment factor." (See L'nion Pacific Corp. - Control & Merger - Southerrt Pacific Corp,, STB 

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), slip op. at 6 ) 

4. Produce all documents, regardless of dale, supporting BNSF's assertion 

that "the inclusion of the purchase premium and the capital expenditurra UP was solely to fund" 

would increase the trackage rights fees that BNSF pays UP under the BNSF Settiement 

Agreement "in the range of approximately 0.2 mills." (See BNSF-99 at 13 n.l 1.) 

5. If BNSF files a pleading in response to the Si lace Transportation Board's 

order to show cause why the Board should not dismiss the BNSF-98 clarification petition for 

failure to stale a claim, produce when it serves its pleading all documents supporting any 

- 2 -



calculations and assertions about the intent of any party to any agreement that BNSF includes in 

its pleading. (See Union Pacific Corp. - Control & Merger - Southem Pacific Corp., STB 

Finance Docket 32760, Decision No. 96 (STB served Mar. 19, 2002), Ordering H 1, slip op. at 7.) 

Respectfully submitted, 

CARL W. VON BERNUTH 
Union Pacific Corporation 
1416 Dodge Street, Room 1230 
Omaha, Nebraska 68179 
(402)271-6304 

JAMES V. DOLAN 
LOUISE A. RINN 
LAWRENCE E V/ZOREK 
Law Department 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402)271-3309 

J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washinglon, D.C. 20004-2401 
(202) 662-5578 

Attorneys for Union Pacific Corporation, 
Union Pacific Railroad Company and 
Southern Pacific Rail Corporation 

March 25, 2002 
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CERTIFICATE OF SERVICE 

i hereby certify that on this 25th day of March, 2002,1 caused a copy ofthe 

foregoing "Union Pacific's Request for the Production of Documents to The Burlington Northem 

and Santa Fe Railway Company" to be served by hand on: 

Erika Z. Jones 
Adrian L. Sleel, Jr. 
Adam C. Slone 
Mayer, Brown, Rowe & Maw 
1909 K Streei. NW . . 
Washington. DC 20006 

and by ovemight delivery on: 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
Michael E. Roper 
The Buriington Northem 
and Santa Fe Railway Company 
2500 Lou Menk Drive, Third Floor 
Ft, Worth, TX 76131-0039 

and by first-class mail, postage prepaid, or by a more expeditious manner of delivery on all other 

parties of record in Finance Docket No. 32760 (Sul. No. 21). 

Michael L. Rosenthal 

- 4 -
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PAIICN BOGGS UP / ' I 
?550 M Street, NW 

Washmgton, DC 20037 1350 

202 457 6000 

Facsimile 202 457 6315 

www pattonboggs com 

June 28, 2002 

I lu N<iii()r:il)li- \ fmrni A. W illiam.s, ScxTvtary 
.Surface I ransportatioii Hoard 
1'),"!=. K Stntt . NW Sviitf •'(K> 
W ashington, I X ; 2042 VO0O1 

Ro. I l i l l)()ik»-i \(>, ^2'('(il, I iiuiii I ' .ui l i i ( I >ipi ii.itioii. i iiioii {'.iiilic KailiiMii 
( ompain, and Missouri Pacifu Kailroaii I oinpaiu < oiitinl . idMirmT SdinlK ni 
Pacific R.iil ( Corporation, .Suulhcrii Pacifit rraiisportaiioii ( D I , \m\ . M I i>uis 
Soiiihwi s i i i i i Kail\\a\ ( (>nipan\. Sl'( SI. ('orp . and tlu- I )i l u i i iiu! kio ( ii.iiuli-
W'l-slcTii Kailroad ( oinp.iin 

1 Stciri.iiA Willi.ims: 

I lu il >M ll all- .111 I >ni','ii.il .mil 2S i < )pii-s i if ( M \ IS. \ i iu ' i i i .in ( lu-inistrv ('< )uiu i l \ Motion tor I i . i \ r 
l o l ili Ki pK ;nui < .MA \'>. \nu-in .m< lu inisiu < oiiiu il KrpK to l l'/SP V)". Pli aM-st.imp ilu 
.uliliiioiial lop-i ui ih tlu- ilati- o( i t i i ipi .iiul i i i i i i i i sviili oiii nu-sM-iigcr. 

\is() i i u loscil Is .1 tliskriti- w lit) tin-- I ill Ml' in W oi ,i I ' l l t i l t S X. 

< (>uiisi-i tl)r llu- \ i m iiian 
' lu-inistr\ ( I iiiiu ll 

r^. ENTERED 
Office of Proceedings 

JIM 1 ?002 

„ Partot 
Public Recoro 

ANCHORAGf • BOUIOER DALLAS DENVER NORTHERN VIRGINIA WASHINGTON. DC 
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BEFORi: THF. 

SL'RFACF: TRANSPORTATION BOARI) 
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Finance Docket No, 32760 

UNION PACIFIC CORPORATION, I JNION PACIFIC RAILROAD C OMPANY" 

ANI) MISSOI RI PACIFIC RAII ROAD COMPANY 

- CONTROL AND MLRGLR --

SOU I MLRN PACIFIC- RAIL CORPORATION, SOIJTHLRN PACIFIC 

TRANSPOR l A l lON ( •0^1I^\N^•. S I LOl IS SOr I IIW I STI RN RAILWAY 

( ()MPAN^ . SPCSL CORPORAUON ANI) 1111 DI NVFR AND 

RIOCjRANDh WI SH RN RAII ROAD (OMPANY 
ENTERED 

Office of Proceedings 

AMI RICAN c m A l l S I RY COUNCU S 
MOTION lOR 1 1 A\ l K) 1 11 1 Rl PI Y 

JUI I ?002 
^ Part ot 
Public Recorrt 

l he American Chemistry Council ("the Council")' respectfully submits that UP/SP-397, 

UP's Reply lo BNSl's Response to Order to Show Cause, conlams potentially misleadmg 

arguments concerning the intent ofthe Couinirs predecessor, CMA, regarding the trackage 

' I bf .Xp.incan ( hcmistn Coiiiuil (fornu rK tlu ('ht nucal Manufattunrs Assm latnm, i>r ( ,MA) 
ri-priscnts tht- liading coiu]ianii-s i ngagcd in ilu- hiiMiu-ss ot i lu-mistr\, ( oii-u il inc inlH-rs apply the 
scH-nti- ot chemistry to make innovative- prodiu ts and M-rvm-s that makr pi-opK-'s livi-s better, 
lu altbirr and safe r, I lu- ( o i i iu i l is cotnmittid to improved t-nvironnuntal. lualth and safety 
pi-rtorinaiRe tlirouj^li Kespoiisible (Care", common sense ad\ocacv ilesigned to address ma)or public 
policy issues, and health and environmental research and |>roduct testing I ht- business of chemistr) 
IS a billion a year enterprise and a ktv element of the nation's economv, 1> is tlu- nation's 

largest exporter, accoiiiitiiij.'tor 1 (I cents < mt of e\ er\ dollar in CS, exports, ( luinistr, companies 
m\ est more in research and de\ elopmeiit than anv other business sector. 



rights fee escalator issue, UP ascribes to CM.A positions CMA never took, most notably coining 

the term "CM.A Method" to refer to an escalation methodology that CMA in its CMA Agreement 

with UP expressly did not adopt. 

It order to ensure that the Board is not confused, the Council therefore requests leave to 

file the attached brief reply. 

Davul I / o i l 

American ( hemistrv ( 'ouncil 

( omnu>ii\vealth l i )\v'-r 

n(H) W llson hoii levaid 

, \ r l ington, \ .\ 22209 

Respectfully sul nitted. 

. S l D l l \ S l o I U -

|ohn I , ( Iberdorfer 

Patton Hoggs, L L P 

2S50 M Street, N . W , 

Washington. D C . 2(K)\7 

( oiiiise! tor the ,\merican 

( luniistrv ( <>niull 

ilaii-il: liiiu- 2H. 2im2 
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AMERICAN CHI MISTR>' COUNCIL'S 
Rl PI lO UP SP-.V)7 

I he .American Chemistry C ouncil ("the Council")" submitted evidence to the Board on 

May 22. 2002 in CM.A-I 7 showing that the C\)uiicil's predecessor, C.MA. had negotiated wilh 

I P and had obtained agreement to a motiified escalator fonnula for the trackage rights fees lo be 

The American (!hemistr% Couiuil (fornu rh lhe ( lu-mical Manufacturers Association, or (!MA) 
represents the leading companies engaged in the business of chemistr\ ( ouncil members apply the 
scien<e of chemistrv to make innovative products and s<r\ ices that make people's lues better, 
lu althier and sater, lb.- ( ouncil is lommitti-d to improved eiivironnu-ntal, health and safetv 
petlormance through Responsible (̂ are ", common sense .idvocacv desigiu-d to address ma)or public 
policy issues, and health and environmental research and product testing l he business of chemistr\-
is .1 SL'SS billion .1 \ear enterprise ami .t ke\ element of the nation's econom\ It is the nation's 
largest exporter, accounting for 1(1 cents out of ev ers iloll.ir in I ,S exports. ( hemistn companies 
inv est more in research and developmenl lhan any other business sector. 



paid by the BNSF. I he original escalator agreed between LJP, SP and BNSF was based on 70"/o 

of year-to-year changes in the RCAF, The revised escalator adopted by LIP and CMA in 

Paragraph 7 ofthe CMA Agreenient provided that the Irackage rights fees would "be adjusted 

upward or downward each year by the difference between the year in question and the preceding 

year in UP/SP's system average URCS costs for the categories of maintenance and operating 

costs covered by the fee " See CMA-17, X'crilied Statement of Thonias E, Schick at 4. 

Ifthere is anything lhat can fairly be characteri/ed as the "CMA Melhod," the escalator 

fonnula in Paragraph 7 of Ihc CMA Agreement was it. because this is the only escalator formula 

that CMA ever agreed lo. What I P labels as Ihe "CMA Method" was an escalator fonnula 

suggeslcd earlier by one of CM.As witnesses. Mr Crowley, which (ALA did noi ailopi m the 

CMA Agreement. 

I he iiileiition and effect ofthe escalator fonmila in Paiagr.iph 7 ol the CM.A Agreement 

was lo ailiiisl the tiackage nghls lees beginnmg in Ihe second post-merger year, .Schick V S,, id, 

at 4, Because the liisl adjustment would have been based on a comparison ol costs m Ihe second 

post-merger year with costs in the first posl-meiger year, there never wouKl have been a 

eompan.soii ol post-merger eosls wilh pre iiiei iier cosis. Id, 

CMA never agieed to. aiul was not involved in negotiating. Ihe changes subsequenlly 

made by I P, in its second supplemental agreement with BNSE, vvhich I P now refers to as the 

"CMA Melhod," As Ihe Council has pointed out, the Seconil Supplemental Agreement was filed 

Hence the Council disagrees vvith UP's view (UP/SP-.197 at 20) lhal the words "Ihe year 
in question" in Seciion 7 ofthe CMA Ar.reemenl must mean the previous year. If the 
intention had been 'o base the adjustment on a comparison ofthe two prior years' costs, 
lhal is what the CMA Agreemeni would have said. 



on the last business day before the oral argumenl in lhe UP/SP merger, after CMA had already 

filed a bnef withdrawing ils opposition to the merger.* 

UP suggests lhat it "agreed " to adcipt Ihe escalaior formula proposed by CMA's v\ itness 

Crowley. UP/SP-.̂ ')7 at 11. Bui CMA never asked I P to agree to this escalator The CM.A 

Agreenient, as noted, did not contain Ihis escalator. Although L P and BNSF subsequently 

agreed, in the Second Supplemental Agreement, to amend the agreement to incorporate the 

Crowley fonnula, CMA never agreed to this Nor was CMA involved in the negotiations that 

resulted in the Second Supplenienlal Agreement. 

In sum. il would erroneous to infer lhat UP adopted Ihe "CMA Melhod " in any way at the 

bchcsl ol. or with the .igreemenl of ("VIA, As far as the Coimcil is concerned, the st>-called 

"CMA Melhod," as mieipreled by I 'P. is invalid, bolh because il was adopted without 

consiill.ilioii w Ith ('M.A. .ind because, .is now mtei|MLted by I P. il would malcri.illv abrogate an 

importanl aspecl of Ihe CMA .Agreement th.il the escalator fonnula shouKI be based only on .1 

comparisoii of costs lur posl-mei gei years. l alher than comparing premerger eosls w ilh |>osl-

merger eosls It would be uniiisl to construe the Second Supplenienlal Agreeriient as abrt»galmg 

Ihis aspecl ofthe C.M.A .Agieement, lor Iwo reasons I iisl. CM.A w.is not involved in negotiating 

the Second Supplemenlal Agreement Sect)nd. Ihe Ho.inl in approving Ihe UP SP merger 

imposed lhe CMA Agreemeni (including Paragraph 7) as an additional condiiion separate from 

the UP'SP-BNSF SeillcmenI Agieement,' 

UP's submission of Iestimony fn)m Mr, Rebensdorf on April 29. I9<)6 stating UP's 
unilateral mtenlion or mterpretalioii regarding the escalator formula (see quoted passage. 
[ P SP-.̂ 97 al 12) had no effect, and could noi have had any cflecl, m modifying the 
mutual agreement of UP and CMA in the CMA Agreement. 

See Decision No. 44, I S I B, 2.\^ at 419. 
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1 he best that can be said ofthe escalator formula that was adopted in the Second 

Supplemental Agreement is that, if it were applied in such a way as not to alter the underlying 

intent ofthe CMA Agreemeni to compare only post-merger years, it could be lianiioni/ed w ith 

CMA's intentions. Indeed, as Mr. Schick testifies, he was advised that the change in the 

escalator formula made in the Second Supplemental Agreemeni was iniended lo be only a 

technical, non-substantive change. C.MA-17, Verified Statement of Thomas E, Schick at 6, 

BNSl has submiUed evidence and argument concerning how the formula, w ith the proper 

adjustments, could carry out the intention ofthe CNLA .Agreement and not he distorted by 

inclusion of merger related cost write-ups and capital investments which U P repeatedly pledged 

lo pay for. The Council concurs w ,tli and endorses that ev idence .ind argument 

Respect full V subiiulted. 

David I / o i l 
.American Chemistrv I ouncil 
("ominonwealth 1 ower 
1 .̂ 00 Wilson Boulevard 
Arlinmon. VA 22:09 

ScoU N Stone 
.lohn 1 ()berdorfer 
Pallon Boggs. I l l ' 
2550 M Stieet, N W 
Washinglon. D A ' 200.̂ 7 

Counsel for the American 
Chemistry Council 

dated; June 28, 2002 
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I his is to certify that I have, ihis 28nd day of .lune. 2002, served copies ofthe Ioregoing 

filings by hand upon 'V'ashington counsel for lhe Burlington Northem Santa Fe and Union 

Pacific and by first class mail upon other parties ol nj 

7 -



STB FD-32760 1-14-02 204407 



14PSP-3̂ 2 
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L P'S MOTION TO DISMISS BNSF'S PETITION FOR CLARIFICATION 
OFTHE TRACKAGE RIGHTS FEE ADJUSTMENT PROVISION 

BNSF seeks clarification of the BNSF Settlement .Agreement's provision for 

adjusting trackage rights fees. BNSF-98. Petition ofthe Burlington Northem and Santa Fe 

Railway Conipany for Clarification ("PeliLon"). December 21. 2001. pp. 1-2. The Board should 

dismiss BNSF's Petition and require the parties to arbitrate their dispute. The BNSF Settlement 

Agreement requires arbitration, and both BNSF and UP invoked arbitration before 3NSF filed its 

Petiiion, BNSF claims that this dispute laises important policy questions for the Board about 

w hethei JNSF can compete w ith UP. but BN2F"s ability to compete effectively using the 

adjusted fees is well established. 

The Board should also dismiss BNSF's petition for failing lo state a claim. 

BNSF's) petition relies entirely on unsupported allegations that the parties" intent differed from 

the language of the BNSF Settlement .Agreement, In the absence of evidence. UP cannot 

respond to BN >F"s claims, and the Board has no basis for granting the relief lhal BNSF seeks. 
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BACKGROUND 

,A pending arbitration proceeding encompasses bc th issues on which BNSF seeks 

clanfication. On October 4, 2001. after good-faith efforts lo resolve the parties' differences had 

failed. Ui- commenced arbitration regarding the BNSF Settlement Agreement's provision for 

adjusting Irackage rights fees. That provision slates explicitly that fees will be adjusted from 

year to year to reflect changes in URCS costs: 

All trackage rights charges under this Agreement shall be subject 
to adjusmient upward or downward .luly 1 of each year by the 
difference in the two preceding years in UP SP"s system average 
URCS costs for the categories of mainlenance and operating costs 
covered by the trackage rights fee. 

Restated and Amended BNSF Seiilemenl Agreemeni, § 12. The provision defines "L'RCS costs" 

as "costs developed using the Uniform Rail Costing System." Id, 

UP sought to arbitrate whether URCS costs should be altered to eliminate the 

effect of normal purchase accounting for UP's purchase of SP.' On November 1, 2001, BNSF 

filed a counter-request for arbitration seeking arbitration on the same issue. BNSF also asked for 

arbitration on a new URCS-costing issue; whether URCS costs should be altered lo eliminate 

' UP described the URCS-costing dispute as follows; 

For the 1997 and 1998 annual adjustments, UP calculated "the 
difference in the two preceding years" in UP SP"s costs using 
actual data from 1995 and 1996, and from 1996 and 1997, 
respectively, as provided in Seciion 12 [ofthe BNSF Settlement 
Agreement], BNSF claims that the 1995 and 1996 cost data should 
be artificially adjusled lo reflect UP's post-merger cost structure, 
even though Section 12 does not provide for any such adjustment. 

UP's demand for arbitration is attached as Exhibit A. 

UP also raised a second issue: whether the adjustment should reflect the difference in 
L RCS costs in the two preceding years, as UP contends, or the percentage change in URCS costs 
in the two preceding years, as BNSF contends. BNSF does not seek clarification with respect to 
the second issue. Petition, p, 2 n 3, 
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certain merger-related investments." BNSF's counter-request raised three additional issues 

relating lo the app'ication of the fee adjustment provision ,̂  UP and BNSF have since resolved 

those three issues. 

On December 21. w hile the parties prepared for arbitration, BNSF filed its 

petiiion for clanfication. The Petition asks the Board to resolve the same two URCS-costing 

issues contained in BNSF's counter-request for arbitration. 

I. THE BO-ARD SHOULD REOUIRE UP AND BNSF TO ARBITR.ATE THIS DISPUTE 

The Board shculd require UP and BNSF lo arbitrate their dispute regarding the 

adjustment provision. The BNSF Settlement .Agreement requires arbitration of disputes as the 

exclusive remedy. Both BNSF and UP have already invoked arbitration Moreover, the Board 

does not need to interv ene; this dispute does not involve any important policy question about 

w hether BNSF can compete with UP. 

.A. The BNSF Settlement .Agreement Requires Arbitration 

The fee adjusiment dispute is subject to a requirement to arbitrate. UP and BNSF 

included an arbitration clause in the BNSF Settlement Agreemeni. They agreed lhal "unresolved 

disputes and controversies conceming any of the terms and provisions of this Agreement or the 

BNSF described the URCS-costing disputes as follows; 

Whether UP is entitled to include the purchase premium associated 
wi'h its acquisit'on of SP and certain merger-related expenditures 
relating to the liackage rights lines vvhich vvere to be funded solely 
bv UP in the investment base used in the adjustment ofthe 
trackage rights charges payable by BNSF. 

BNSF's counter-request for arbitration is attached as Exhibit B. 

The additional issues involve; (i) the method of combining UP and SP URCS costs for 
1995 and 1996; (ii) the categories of mainlenance and operating costs that are used to calculate 
the fee adjustment; and (iii) the source of dispatching expenses lhat are used to calculate the fee 
adjustment. 
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applicalion of charges hereunder shall be subniitltd for binding arbitration under Commercial 

Arbitration Rules ofthe American Arbitration Association which shall be the exclusive remedy 

-.*"the parties." Restated and Amended BNSF Settlement .Agreement, § 15."* The fee adjustment 

dispute involves a term or provision of the agreement, so arbitration is the "exclusive" remedy. 

The Board should not consider a dispute lhat is subject to arbitration. In its 

decision concluding fomial UP SP merger oversight, the Board staled that it would remain 

available to resolve disputes "subject to any applicable requirement to arbitrate." Union Pacific 

Corp. - Control & Meraer - Southem Pacific Com.. STB Finance Docket 32760 (Sub-No. 21), 

Decision No, 21 (STB sen ed Dec. 20. 2001) ("General Oversit;ht Dec. No 21"). slip op. al 6. 

The Board specifically expressed a preference for private resolution of the parties' fee 

adjustment dispute. See icL, slip op. at 7." The Board should thus dismiss BNSF's petition in 

favor ofthe arbitiation proceeding required by the BNSF Settlement Agreement. 

Section 15 ofthe Restated and Amended BNSF Settlement Agreement states: 

Except as otherwise provided by any decision ofthe STB or by 
separate agreement, unresolved disputes and controversies 
conceming any ofthe lerms and provisions of this Agreement or 
the application of charges hereunder shall be submitted for binding 
arbitration under Commercial .Arbitration Rules ofthe .American 
.Arbitration Association which shall be the exclusive remedy ofthe 
parties. 

5 Board policy strongly favors arbitration and olher private methods of dispute resolution. 
See, e.g.. .Arbitration - Various Matters Relating to Its Use as an Effective Means of Resolving 
Disputes that Are Subiect to the Board's Jurisdiction. STB Ex Parte No. 586 (STB served Oct. 
26. 2001). slip op. al 1. 



B, BNSF and UP Hav e Alreadv Invoked .Arbitration 

Ev en if BNSF could hav e asked the Board lo resolve the fee adjustment dispute, il 

invoked arbitration first. The Board should not allow BNSF lo change forums al whim.*" 

BNSF filed its petition for clarification nearly two months afler it had filed its 

expanded counter-request for arbitration and nearly three months after UP had initialed the 

arbitration. Before BNSF filed its petition, the parties vvere actively pursuing arbitration. The 

parties had agreed to a process for selecting arbitrators, and they had agreed lo compromise the 

three additional issues raised in BNSF s counter-request. If BNSF wanted the Board rather than 

an arbitrator to decide this dispute, it should have made lhal requesi much earlier. BNSF should 

be held to the choice that it made. 

C. This Dispute Does Not Require the Board To Resolve Any Importanl Policy 
Question About Whether BNSF Can Compete with UP 

The fee adjustment dispute does not involve any important policy question 

requiring Board intervention. In typical fashion, BNSF argues lhat. unless ils prevails, it wil' be 

unable lo compete on a "level playing field." Petiiion. p, 16. No such danger exists. The current 

level of trackage righls fees has allowed BNSF to compete vigorously for the iraffic opened up lo 

it by the merger, as the Board has found in five consecutive oversight decisions. This dispute 

will not cause those fees lo rise in the future. Moreover, the adjustment mechanism is subject to 

renegotiation and, ultimately, to arbitration. There is thus no important policy question for the 

Board to address. 

BNSF claims that it "is willing to submit to the arbitrator in the first instance the specific 
question of w hether the adjustments made for the [past five] years vvere correct." Petition, p. 8. 
BNSF also states, how ever, that "it is criiical that the Board resolve the key threshold issue of the 
proper investment base," Id. BNSF's first statement apparently refers lo arbitration regarding 
the complex recalculations of UP URCS lhal would oc required if the Board mled in its favor. 



The core ofthe parties' dispute involves the trackage rights fees lhat BNSF has 

been paying UP over the past five years. BNSF claims that the fees it paid were too high 

because UP misinterprets the adjustment mechanism. Regardless of who prevails in this dispute, 

BNSF cannot possibly claim thai its ability to compete has been harmed. As B?NSF reveals in its 

Petiiion, it was completely unaware of the fee adjustment issue until it audited UP's adju.stment 

methodology. Petition, p. 2. It competed vigorously while paying the adjusted fees. 

Five years of Board oversight proceedings have established that B.NSF is an 

effectiv e competitor using the rights it obtained in the UP'SP merger, despite paying trackage 

righls fees that BNSF now claims to be flaw ed. In its final annual oversight decision, the Board 

concluded that "BNSF has competed vigorously for the iraffic opened up lo il by the BNSF 

Agreemeni and has become an effective competitiv e replacement for the competition that would 

otherwise have been lost or reduced w hen UP and SP merged." General Oversight Dec. No. 21. 

slip op. at 4. 

The Board's conclusion endorsed BNSF's own pride in ils compeiitive success. 

In its final oversight report. BNSF told the Board that it "has been and continues to be an 

aggressive and effective competitor utilizing the righls il obtained pursuani to the BNSF 

Settlement .Agreement and the condiiions imposed by the Board." See, e.g.. BNSF-PR-20, p. 2. 

BNSF reported lhal aggressive marketing efforts have paid off handsomely - ils traffic volume 

on UP lines grew steadily over the five-year oversight period, as did its loadings and deliveries. 

See Union Pacific Corp, Control & Merger - Southem Pacific Com.. STB Finance 
Docket 32760 (Sub-No. 21). Decision No, 16 (STB sen ed Dec, 15, 2000); Union Pacific C'̂ '-n. -
C ontrol & .Merger Soi'them Pacific Corp,, STB Finance Docket 32760 (Sub-No. 21), Decision 
No. 15 (STB served Nov. 30, 1999); Union Pacific Corp, - Control & Merger - Souihem Pacific 
Corp,. STB Finance Docket 32760 (Sub-No, 21), Decision No. 13 (STB sened Dec. 21, 1998); 
Union Pacific Corp. Control & .Merger Southem Pacific Corp.. 2 S T.B. 703 (1997). 



Id, at 5-6, Before the merger, BNSF told the Board "that il would grow the traffic associated 

with ils nghts . to the size and scale of a new Class I railroad." kL at 4, Five years later, 

BNSF reported that it met that commitment and, in fact, "has exceeded that goal." kL Even 

though it had already exceeded its gcal, BNSF said lhat il "anticipates the continued customer 

growth and commercial success ofits UP SP franchise." 14 at 7. 

BNSF w ould have to disavow five years of its ow n oversight reports in order to 

argue lhat the fees are loo high to pemiit it to compete. The Board would have lo ignore five 

years of oversight decisions in order to agree. 

BNSF w ams that it may not be competitiv e in the future, but those concems are 

not credible. First, the irackage right fees vvill not nse in the future because of the disputed costs. 

If «NSF wins, the fees will fall, but any disputed "increase'" c.^urred in the past.*' Second, the 

BNSF Settlement .Agreement allows either party to request review and renegotiation ofthe fee 

adjusim-ni mechanism every five years. If the parties do not agree "on the need for or the extent 

of adjustment."" then "either party may request binding arbitration." Resigned and Amended 

BNSF Setllemenl Agreement, ;j 12. BNSF has already commenced the review and renegotiation 

process,' The trackage nghts fees that BNSF pays in the future will be adjusted based on the 

results of that process. 

^ In fact, the trackage nghls fees have not increased above their original levels, with one 
minor exception, BNSF's complaint is that the fees have not fallen as much as they should have. 
The minor exception involves the fee for Keddie-Stockton Richmond trackage righls. The 
parties negotiated a separate fee for the Keddie segment, w hich, unlike the fees for other 
segments,̂ is calculated to two decimal places. See Restated and .Amended BNSF Settlement 
Agreement. ^ 9(a). The Keddie fee initially fell, but it latei rose above the onginal level as a 
result of rounding. 

See Letter from Richard E. Weicher, Esq., BNSF's Vice President and Senior Regulatory 
Counsel, to James V. Dolan, Esq., UP's Vice President-Law, dated Nov. 1, 2001 (attached as 
(continued...) 
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The fees BNSF has paid in the past have not hindered ils ability to compete, and 

future adjustments to those fees are currently subject lo review and renegotiation. Public policy 

concems do not justify Board inten en'ion in the dispute. 

II. THE BOARD SHOULD DISMISS BNSF'S PETITION FOR FAILING TO STATE 
A CLAI.M 

BNSF's petiiion rests entirely on allegations that the parties intended lo apply the 

adjustment provision m a way that requires modifications to URCS. BNSF claims that the 

parties iniended to exclude the "purchase premium" and certain merger-related investments from 

URCS when they adjusted irackage righls fees. Those allegations, however, are entirely 

unsupported. They provide no basis for granting the relief that BNSF seeks. 

BNSF offers no evidence to support ils claims that the parties iniended to depart 

from L'RCS, It identifies no w itnesses and includes no verified statemenls. If BNSF's claims 

are based on statements trom BNSF or UP personnel, BNSF should reveal who made the 

statements, so UP can address the sources and contexts. If there is a document that supports 

BNSF's claims, it should produce that document. It does neither."^ 

Exhibit C). UP and BNSF subsequently agreed to hold the joint review and renegotiation in 
abeyance pending the completion ofthe arbitration. 

BNSF cites evidence that the BNSF Settlement Agreemeni w as designed to allow BNSF 
to replace the compeliiion provided by the pre-merger SP, BNSF also cites evidence thai the fee 
adjusiment provision was designed to reflect changes in UP's actual costs. Those propositions 
are undisputed, BNSF offers no support, hovvev er, for its key assertions; lhat the parties 
intended to capture some ofthe URCS-cosl changes resulting from merger-related expenses in 
the initial irackage rights fee and that they intended to depart from URCS in the adjustment 
process because some URCS costs are not "aclual"' costs. BNSF quotes, with apparent approval, 
.Applicants' stateinent that trackage righls fees will be adjusted on the basis of changes in "aclual 
UP'SP sv stem average URCS osts for the categories of maintenance and operating costs 
covered bv the fees "̂  BNSF-98, p 10 n.7. If BNSF is claiming lhat "actual" maintenance and 
operating costs are something other than the "system average UCRS costs" and that the 
adjustment provision does not reflect the parties' inient, BNSF should present evidence thai 
supports its claim. 
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BNSF also offers no evidence lo explain how the parties allegedly iniended lo 

modify URCS. It does not explain how the perties intended to identify and remove disputed 

items from URCS. It refers only to some undefined intent to " exclude" some costs.'' If BNSF 

claims thai .he parties agreed to procedures for modifying URCS, it should not only describe 

those procedures, but also identify where the parties' agreement lo apply those procedures can be 

found. 

The language of the BNSF Setllemenl Agreement provides no evidence lo support 

BNSF's "intent" claims. Under Section 12 of the agreement, trackage rights fees are lo be 

adjusted annually based on changes in "UP SP's system average URCS costs." Restated and 

.Amended BNSF Settlement .Agreement, vj 12. The prov ision requires that fee adjustments be 

based on changes in system av erage URCS costs. It contains no suggestion that the parties 

agreed to a'ter URCS costs in any way or did not consider some ofthe costs reflecied in URCS 

lc be "aclual" costs. " It specifically defines "URCS" costs to mean "costs developed using the 

UnifoHTi Rail Costing System." Id. 

Under these circumstances. UP cannoi respond effectively to BNSF's claims. 

Neither UP nor the Board can fully address BNSF's claims about the parties' intent unless BNSF 

first clarifies their substance, reveals their factual basis, and explains how it believes the 

"purchase premium" and merger-related capital expenditures are to be excluded from URCS. 

' ' BNSF also fails to explain how the relief it seeks could be implemented. BNSF claims 
that it vvould not require UP to create and maintain two separate sets of URCS figures 
indefinitely inlo the future, but lhal is exactly w hat ils proposed relief requires. See Petition, 
p, 16 n.12. 

'* Under the Board's long-established accounting mles. UP's costs includ'" the cost of 
transportation property acquired. See Westem Coal Traffic League v, U'nion > acific R.R.. STB 
Finance Docket No, 33726 (STB sened May 12. 2000). slip op. at 7-8. 
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In light ofthe deficiencies in BNSF's petition, the Board has no basis for 

disregarding the express language of the BNSF Settlement Agreement and granting BNSF the 

relief it seeks. The Board should dismiss BNSF s petition for failing to state a claim upon w hich 

relief can be granted. 

CONCLUSION 

UP and BNSF submitted their fee adjustment dispute to arbitration, as required by 

the BNSF Selllenieni Agreement. Nothing justifies releasing BNSF from ils commitment to 

arbitrate these types of disputes, or its specific election to arbitrate this dispute. Even i f this were 

an appropnate fomm, the Board should still dismiss BNSF"s petiiion for failing lo .stale a claim. 

Respectfully submitted, 

CARL W. \ 0N BERNUTH 
Union Pacific Corporation 
1416 Dodge Street, Room 1230 
Omaha, Nebraska 68179 
(402)271-6304 

JAMES V. DOLAN 
LOUISE A. RINN 
LAWRENCE E. WZOREK 
Law Department 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(4(J2) 271-3309 

^MICHAEL HEMMEk 
^MICHAEL L. ROSENTHAL 
Cov ington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20004-2401 
(202)662-5578 

Attorneys for Union Pacific Corporation. 
Union Pacific Railroad Company and 
Southern Pacific Rail Corporation 

Januarv 14, 2002 
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I hereby certify that on this Mth day of January, 2002, 1 caused a copy ofthe 

foregoing "UP's Motion to Dismiss BNSFs Petition for Clarification ofthe Trackage Rights Fee 

Adjusiment Provision" to be sened by first-class mail, postage prepaid, or by a more expeditious 

manner of deliv ery on all parties of record in Finance Docket No. 32760 (Sub-No, 21). 

.Michael L. Rosenthal 
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American Arbitration Association 
COMMERCI.AL ARBITRATION RULES 

DEMAND FOR ARBITRATION 

\ t E D l A T l O \ o .1 noiwir.diKg pnxcss The ̂ riec.ator assists :;:r oar.its in .<.oning our a soiuuon thit is acceptable to them If vou .nsn lor ihe j 1 
,'c conrii: ilie oilri pames ;o asccnaw .richer the\ vv;sr ; j mediate ir:s master please ctreck this box itherr is nc addivonal 3dninistrat}\e \ I 

TO Ndir.e The B u r l i n q t o a Nor thern and S a n t a 
— . — . Efi Hai Iway Conpany 

Name of Representative lif iinowni Name of Firm ,(appncabi*' 
Bir-harrt R, iff>ir^h«>r 

Aclc-ess 
2500 Lou Menk D r i v e , T h i r d F l o o r 

Rppreseniative s Address 
2500 Lou Menk D r i v e , T h i r d F l o o r 

Ca. 
P t . Worth 

State j Zip Coce 
TX 176131-0039 

Citv 
F t . Worth 

State \ Zip Code 
TX 176131-0039 

Phcre \ c 
(817) 352-2368 

Fax \ o 
(817) 352-2399 

Phone No 
(817) 352-2368 

Fax .No 
(817) 352-2399 

The namec: cuiiriani, a party to an arbitration agreement contained tn a written contract, dated Septeaber 25 , 1995 
-ind pioMciins; ''(jr j i Duration under the Commercial Arbitration Rules of the .American .Arbitration Associanon herebv demands 
;i!b!-raiicn :he;pLincler 

rWF NAT-_ RE OF THE DISPUTE 

See A t t a c h a e n t A h e r e t o . 

THE CL.Ai.VI OR RELIEF SOLCHT AnxKim if Anyi 

See A t t a c h a e n t A h e r e t o . 

DOES THIS DISPUTE ARISE OLT OF AN EMPLOYVtE.NT REL.ATIO.NSHIP^ J Yes B No 

TYPES Or BUSINESS 

Claimant R a i l r o a d .Respondent R a i l r o a d 

Hf ARlNG LOCALE REQUESTED p.c. H I Z Z Z Z I Z Z I Z I 
Vou are hereby notified that copies of our a. jitration agreement i.nd this demand are being filed with the American Arbitration 
Association at us Wflshi n q t o n , D . C . ofTice, with a request that it commer ? adminisu-aticn of the arbitration Under the rules, 
-ou may file an answering statement within Tifiecn days after notice from the AAA, 

A d d r e s s 'o B« L w d m Conrwtnon wKh This C i 

1416 Dodqe Street 

Name of Claimant 
Dnion P a c i f i c R a i l r o a d Cr»p»wy 

Name of Representative 
M i c h a e l L . R o s e n t h a l 
Representative s Address 
1201 P e n n s y l v a n i a Avenue, H.W. 

Name of Fi'm .r Appiic*t>i») 
Covington t B u r l i n c 

Oaaha 
S'aie 

HS 
Zip Code 
68179 

City 
Washington 

State 
D . C . 

Zip Code 
20004-2401 

Phone No 
(402) 271-5000 

Fax No, Phone No, 
(202) 662-5448 

Fax no. 
(202) 778-5448 

TO INSTITUTE PROCEEDINCS, PLEASE SEND TWO COPIES OF THIS DEMAND AND THE ARBrFRATlGN AGREEMENT 
V. ITH THE FILING FEE AS PROVIDED FOR IN THE RULES. TO THE AAA. SEND THE ORIGINAL DEMAND TO THE 
RESPONDENT 

form C2 11/t9 



•ATT.ACHMENT .A 

N.ATLTIE OF DISPUTE .ANT) RELIEF SOUGHT 

This dispute involves the procedures for adjusting the compensation that The 
Burlington Northem and Santa Fe Railway Company CBN'SF") must pay to operate its trains 
over cenain tracks owned by Union Pacific Railroad Company ("LT"). 

The dispute arises under an .Agreement dated September 25. 1995 (.Attachment B) 
and a Second Supplemental .Agreement dated June 27, 1996 (Attachment C) between Union 
Pacific Corporation, Union Pacific Railroad Company. Missouri Pacit'ic Railroad Company. 
Southem Pacit'ic Rail Corporation, Southem Pacific Transportation Company. The Denver & 
Rio Grande Western Railroad Company, St. Louis Southwestem Railway Company, and SPCSL 
Corp. (collectively. "UT SP"), on the one hand, and Burlington Northem Railroad Company and 
The Atchison. Topeka and Santa Fe Railway Company (collectively. "BN Santa Fe"), on the 
other hand. (There is also a Supplemental .Agreement between the same parties dated November 
18, 1995. but we do not include it because its provisions are not directly relevant to the parties' 
dispute./ 

The September 25, 1995, .Agreement as supplemented by the June 27. 1996, 
Second Supplemental .Agreement, collectively referred to as the "BNSF Settlement .Agreenient," 
wai imposed by the Surface Transportation Board as a condition to its approval ofa merger 
berween the Union Pacific and Southem Pacific raiiro: ' systems, which was consummated on 
September 11, 1996 

The BNSF Settlement Agreement provides, inter alia, for grants of "trackage 
rights" that allow BNSF to operate its trains over designated UT tracks and UT to operate its 
trains over designated BNSF tracks as long as the railroads compensate each other for such 
operaiions. 

The initial trackage rights compensation levels were set forth in Section 9fa) of 
the September 25, 1995 Agreement. Section 9(a) also provides that the compensation levels 
"shall be escalated in accordance with the procedures descnbed in Section 12 ofthis 
Agreement." 

The procedures descnbed in Section 12 of the September 25, 1995 .Agreement 
were amended by Section 9 of the June ,27, 1996 Agreement.' As a result ofthe amendment, the 
BNSF Settlement Agreement trackage rights escalation clause currently provides that the 

In the years after the agreements, the rail entities in the Union Pacific and Southem 
Pacific systems merged in a senes of transactions, and the surviving entity is UT. The rail 
entities in the BN. Santa Fe system also merged, and the surviving entity is BNSF. 

* The amendment to Section 12 was required by an agreement among UP/SP, BN/Santa 
Fe, and the Chemical Manufacturers Association, dated Apnl 18, 1996 (Attachment D). 



trackage nghts charges shall be adjusted each year by the difference in a specified measure of 
LT"s maintenance and operating costs m the rvvo preceding years Specificalh. Secnon 12. as 
amended, provides: 

.All trackage nghts charges under [the BNSF Settlement 

.Agreement] shall be subject to adjustment upw ard or downward 
July 1 of each year by the difference in the tw o preceding years m 
UT SP's SNStem average LT.CS costs for the categones of 
maintenance and operating costs covered by the trackage nghts 
fees. "URCS costs" shall mean costs developed using the Uniform 
Rail Costmg System. 

UT has adjusted its trackage nghts charges to BNSF annually in accordance with 
Section 12. BNSF claims, however, that according to its own calculations. UT has overcharged 
BNSF. BNSF has demanded that UT refund the alleged overcharges, and BNSF has sl,on-paid 
on one occasion. 

UT accordingly has instituted this arbitration pursuant to the terms of Section 15 
of the September 25, 1996 .Agreement, which provides: 

Uruesolved disputes and controversies conceming any ofthe terms 
and provisions of this Agreement or the application of charges 
hereunder shall be submitted for binding arbitration under the 
Commercial .Arbitration Rules ofthe Amencan Arbitration 
Association which shall be the exclusive remedy of the parties. 

The dispute between UT and BNSF ultimately tums on two differences in the 
panics' respective interpretations of the Section 12 adjustment procedures: 

(1) For the 1997 and 1998 annual adjustments, UT calculated "the difference 
in the two preceding years" in UT/SP's costs using actual data from 1995 and 1996. and from 
1996 and 1997, respectively, as provided in Section 12. BNSF claims that the 1995 and 1996 
cost data should be anificially adjusted to reflect UT's post-m;rger cost structure, even though 
Seciion 12 does not provide for any such adjustment. 

(2) In making each armual adjustment, UT adjusted the trackage nghts 
charges by "the difference" betw een UT SP costs in the rvvo preceding years, as required by 
Section 12. BNSF claims that the charges should be adjusted by fhe percentage change in 
UT SP's costs, even though Seciion 12 explicitly refers to "the difference" in costs. 

UT requests that the arbitrator find that UT has correctly interpreted and applied 
Section 12's trackage nghls compensation adjustment provision, that BNSF's interpretations are 
incorrect, and that UT is accordingly entitled to compensation at the levels it has established. 
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Freeborn £r Peters 

November I , 2001 

.ittoroefsti La* 

311 South WtclicrDnvc 
Sunt 3000 
Chicago. lUioois 
60606-66''7 
Tel 312 360 6000 

Weston W Mint 
Pirtner 
Direct 312 360 6702 
F»x 312 360 6575 
wnunii(a| 

eebornpcien com 

Cbictgo 

Sprwgfield 

VIA FEDERAL EXPRESS 

Mr. Gregory M. Smith 
American Arbitration Association 
Case Management Center 
2200 Century Parkwav. Suite 300 
Atlanta, GA 30345-3203 

Re: 16 V 181 00545 01; Union Pacific Railroad Conipany and 
The Burlmgton Northem and Santa Fe Railway Company 

Dear Mr. Smith: 

We represent The Burlington Northern and Santa Fe Railway Company 
("BNSF"), Respondent in the above matter. This will acknowledge receipt of 
your letter dated October 18, 2001 notifying BNSF ofthe filing of the demand for 
arbitration in this proceeding submitted on behalf of Claimant, Union Pacific 
Railroad Company ("UT"). Please accept this letter as BNSF's ans'A ering 
statement to UT's demand for arbitration, pursuant to Rule R-4(b) ofthe 
Commercial Dispute Resolution Procedures of the .American .Arbitration 
Association, and as BNSF's counter-request for arbitration as set forth below. 

UT's demand for arbitration states that this dispute involves the 
interpretation and application of Seciion 12 of a September 25, 1995 Settlement 
.Agreement between UP and BNSF (collectively, the "Parties"), as amended and 
supplemented by Section 9 ofa June 27, 1996 Second Supplemental .Agreement 
between the Parties, BNSF concurs that these agreements are involved in the 
dispute but disagrees with UP's charactenzation of the issues lo be i.-̂ solved, 

UP's demand acknowledges lhat the pertinent agreements \\ ere "imposed 
by the Surface Transportation Board ["STB"] as a condition lo its approval ofa 
merg-ir berween the Union Pacitic and Southem Pacific railroad systems, which 
was consummated on September 11. 1996." But UP neglects to explain that the 
condiiion was imposed because, without it. competition for rail transportation of 
freight would be eliminated in vast areas ofthe U.S. by merger of LT and SP. 
The remedy fcr this anti-competitive merger was for the STB to require that 
BNSF be allowed lo operate competing freight service with its own trains over 
UT and SP tracks, subject to specified compensation. This practice is known in 
the industry as "trackage righls". 



Freeborn & Peters 
Mr. Gregory .M. Smith 
November 1, 2001 
Page 2 

In imposing the remedy of trackage nghts. the STB recognized that an> 
effeciive competition offered by BNSF depended on a reasonable level of 
compensation for use of UT and SP trackage. If the charges by UP for BNSF s 
trackage nghts were too high, the freight rates charged by BNSF lo customers 
would be higher lhan UT's charge? and not competitive. The STB also 
recognized that BNSF's ability to provide competitive trackage nghls service 
depended upon the proper adjustment of UT's charges lo reflect changes in UP's 
actual maintenance and operating costs. Therefore, the bases for detennining 
annual adjustments to the trackage righls charges, al the heart ofthis dispute, will 
determine whether BNSF will be able to provide competitive service over ils 
irackage rights as intended by the STB. 

In its demand. UP's selection of issues for resolution and ils descnption of 
those issues are calculated to result in higher trackage nghls charges for BNSF 
lhal will discourage competition. The following is a description of issues that 
must be resolved in order lhal the provisions and intent of th agreements be 
realized. The first tw o of these are restatements of the arguments raised in L P's 
demand for arbitration; the remaining three are related issues lhat have ansen 
betw een BNSF and UP m the same agreements, 

(1) Whether LT is entitled to include the purchase premium associated 
with lis acquisition of SP and certain merger-related expenditures 
relating to the trackage nghts lines which were to be funded solely 
by LT in the inveslmenl base used in the adjustment ofthe 
irackage nghts charges payable by BNSF. 

(2) WTieiher L P has correctly reflecied in us adjustment calculations 
the changes in gross ton-mile costs associated with LT's declining 
unit costs involved in trackage nghls operations. 

(3) In calculating adjustments to the trackage righls fee. LT combined 
UT and SP costs by use ofa weighted average based on respective 
trackage nghls miles, BNSF contends this is improper and not 
consistent with STB costing methodology. BNSF contends that to 
create combined UP SP costs for 1995 and 1996 consistent w ith 
STB methodology, total SP costs should be added to total UT 
costs, by cost category, and this total should be divided by total SP 
serMce units plus lotal UT ser\ ice units, by cost category, 
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(4) UT has used certain, specified categories of mainlenance and 
operating costs in determining the annual irackage nghts fee 
adjustment, and these categories are differem from the approach 
lhal is customary in the industry. BNSF submits that a proper 
calculation of changes in a rail earner's maintenance and operating 
fees must include the equipment and transportation costs in 
BNSF's application ofthe Uniform Rail Costing System, 

(5) There is a dispute conceming lhe definition of "dispatching 
expenses" for purposes ofthe trackage rights fee adjustment 
analysis. 

BNSF respeclftilly requests that the arbitration proceeding address all five 
ofthe above issues. As lo each of these issues, it is BNSF s position lhal UT has 
incorrectly calculated the annual adjustments in irackage nghls charges to which 
BNSF is subject, resulling in higher charges that discourage effeciive competition. 
Therefore. BNSF requests that the arbilrator(s) find lhai UT has incorrectly 
interpreted and applied the provisions of Section 12 of the Parties' agreement; lhat 
BNSF's interpretations are conect; that LT is not entitled to compensation at the 
levels it has established; and that BNSF accordingly is entitled lo appropnate 
refunds from LT for overpayment of irackage righls charges, 

BNSF reserv es the nght lo submit any of these issues for resolution by the 
STB pursuant lo the junsdiction that it reser\ ed to itself to "provide guidance to 
the parties and lo arbitrators in interpreting the intended scope" ofthe conditions 
imposed on the merger of LT and SP, Al this time, it appears that issue (1) above 
fits within the STB's contemplation thai "an administrativ e proceeding might be 
preferable for the resolution of general matters w ith broad implications w uh 
respect lo implementation of our conditions." 

BNSF objects lo LT's request ihat the heanng ir. this matter be held in 
Washington. D.C, BNSF proposes instead that the Parties be allow ed a 
reasonable penod in which to agree on a neutral arbitrator and additional 
arbitrators to represent each of BNSF and UP, Persons to be considered for these 
positions would not be limited to those who might be submitted by the AAA. 
The heanngs should be held in a city designated by the neutral arbitrator. In any 
event, we submit lhat, until such lime as the arbitration panel has been selected 
and the parties have identified their w itnesses, it is premature to select a heanng 
site. To the extent BNSF is required by the .Association's procedures al this lime 
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JO p™po« a hearing locale, BNSF requests ,ha. ,he hearing be held in Chicago, 

Xarô rĥ iijg"-̂ " °f " 
Yours very truly, 

Weston W. Marsh 

cc: /Michael L. Rosenthal, Esq. 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, DC 20044 
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T h * nurlio{|tos Nvrtkeia 
Santa Pc RAilwit^ Cootpaa^ 

^^^^^^^ P'icT Pnaaetu t^Sr. Rt^a^orf Cmiut^ U7 W laLj[>an B:vri,. HtuKliVil 

Fw: J12.'850-i<:r7 

35O0 L^u Met.k I>r« 

Phoae: lir.'}5I-23C8 

Privileged and Confidential 
Attorney Work Pnxlucl 

VIA FAX 402-271-5610 and 
UPS OVERNIGHT MAIL 

November 1. 2001 

James V. DoLui, Esq. 
Vice Presidem-Law 
Union Pacific Railroad Company 
14J6 Dodge Street 
Omaha, NE 68179 

Re: BNSF Settlement Agreement 

Dea.r Jim: 

Pufsuam to Section 12 of the BNSF Settlement Agreemem as well as Section 3(c) ofthe 
individual implementing trackage rights agreements and the July 30, 2001 letter agreemem 
between UT and BNSF extendmg the hme for the giving of notice thereunder, BNSF hereby 
requests that UP and BNSF jointly review the operation of the trackage rights charges adjustment 
mechanism and renegotiate its application. 

BNSF is willing to hold the joint review and renegotiation ot the adjustment mechanlsni 
in abeyance pendirg the completion of tli; arbitration commenced by UP's Icttci" of October 4, 
2001. If UP is inieresied in such an abeyance, plea.se let me know. 

Sincerely. 

Richard E. Weicher 

REW/tmm 
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MAYER, BROWN & PLATT 
I 9 0 9 K S T R E E T . N,W, 

W A S H I N G T O N . D .C , E C 0 0 6 - I I O I 

ERIK.\ 2. JONES 
D i B E C ^ C A_ ( 2 0 £ ' 2 6 3 3 2 3 2 

D I R E C T FAX ( 2 0 2 i 2 6 3 - 5 2 3 2 

6 J O N E S t 2 > M A r E R B R O W N C O M 

VIA HAND DELIVERY 

The Honorable Vemon A, Williams 
Secretary 
Surface Transportation Board 
1925 K Street NW 
Washington, DC 20423-0001 

MAIN PHONE 

( 2 0 2 ) 2 6 3 - 3 0 0 0 
MAIN FAX 

<202) 2 6 3 - 3 3 0 0 

December 21, 2001 

INTEREO ^ 
OMee of the Secretmy 

OEC 2001 
Pattoi 

ToMeRooovU 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. --
Control and Merger - Southem Pacific Rail Corporation, et al. 

Dear Secretary Williarr s: 

Enclosed for filing in the above-captioned proceeding are the original and twenty-five 
(25) copies of the Petition of The Burli.ngton Northem and Santa Fe Railway Company for 
Clarification (PNSF-98). Aiso enclosed is a disk w ith the text of the pleading in Word Perfect 9 
format. 

I would appreciate it i f you would date-stamp the enclosed extra copies and retum them 
to the messenger for our files. 

Sincerely, 

Erika Z. Jones 

Enclosures 

cc: All Parties of Record 

CHARLOTTE CHICAGO COLOGNE TRANKFURT HOUSTON LONDON 

LOS ANGELES NEW YORK PALO ALTO PARIS WASHINGTON 

INDEPeNDE^^T MEXICO C^Tf C 0 R R E S * < » J D E N T JAUREGOl N A V A R R t T E , NADER Y R O J A S 



ENTERED 
Olflee Of tbe Secretary 

HEC 2e. 2001 
Part crf , 

?ablic Recorci 

BNSF-98 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPA 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY FOR CLARIFICATION 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
Michael E. Roper 

The Burlington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 

Mayer, Brown & Platt 
1909 K Street, NW 
Washington, DC 20006 
(202) 263-3000 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

December 21, 2001 



BNSF-98 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAiLROAD COMPANY 

~ CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAiLROAD COMPANY 

PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY FOR CLARIFICATION 

Pursuant to Decision No. 44 in the above-referenced prcceeding, The Burlington 

Northern and Santa Fe Railway Company ("BNSF") petitions the Surface Transportation 

Board ("Board ") for clarification of the merger conditions imposed by the Board in 

approving the UP/SP merger.' See Decision No. 44, 1 S.T.B. 233, 418-420. 

Specifically, BNSF seeks a clanfication as to whether, as part of the process of the 

annual adjustment ofthe trackage rights fees under Section 12 ofthe BNSF Settlement 

Agreernent to reflect changes in UP's maintenance and operating costs, BNSF (and 

derivatively its customers) should be required to pay trackage rights fees that are 

^ The acronyms used herein are the same as those used in Appendix B to 
Decision No. 44. 



inflated to reflect part of the purchase premium that UP paid when ii acquired SP or part 

of certain merger-related capital expenditures that were to be funded solely by UP.^ 

This issue has ahsen as the result of an audit by BNSF ofthe methodology used 

by UP in adjusting the trackage rights charges which revealed that UP was using an 

investrrient base that BNSF believes is improper. The parties have been imable to 

resolve the issue in their negotiations concerning the annual adjustment of the trackage 

rights fees. In those negotiations, UP advanced '••n adjustment methodology which 

would, in effect, require BNSF and its shippers to bear more than the taie cost of 

changes in UP's maintenance and operating costs incurred on trackage rights lines and, 

additionally, to bear part of the merger-related capital expenditures UP is committed to 

fund. 

On October 4, 2001, UP commenced a commercial arbitration requesting that the 

arbitrator find that the trackage rights fees vvhich UP has charged for BNSF's use of the 

trackage rights lines since 1996 have been correct. The issue of the proper investment 

base, as well PS four other disputed issues, are raised in that arbitration."^ 

"A prior decision may be clanfied whenever there appears to be a need for a 
more complete explanation of the action taken therein." Finance Docket No. 32760, 
Decision No. 61 at 6 (served Nov. 20, 1996). 

' The four other technical issues which BNSF has raised with respect to UP's 
proposed adjustment methodology are. (i) whether UP has correctly reflected in the 
adjustment of the mill rates the changes in the gross ton mile costs associated with its 
declining URCS unit costs involved in trackage rights operations; (ii) whether the 
separate UP and SP URCS costs for 1995 and 1996 should be combined by simple 
addition or by a weighted average based on respective trackage rights miles; (iii) 
whether UP has used the proper categories of maintenance and operating costs in 
determining the annual trackage rights fee adjustment; and (iv) whether UP has used 
the proper dispatching expenses for purposes of the trackage rights fee adjustment. 
These issues are appropriately the subject of the pending arbitration, and BNSF does 
not seek the resolution of these technical disputes in the context of this Petition. 



As explained below, the question of the proper investment base to be used in 

adjusting the trackage rights fees has application to more than just the years currently in 

dispute between BNSF and UP. The issue involves signific -"nt policy issues as to the 

purpose and intention of the Board's trackage rights condition - a key condition to the 

Board's approval of the UP/SP merger, and it is important that other parties to the 

UP/SP merger be afforded the opportunity to submit their views on the issue. 

Resolution of the issue in the pending private arbitration would not afford them that 

opportunity. Further, Board resolution of the issue is necessary to ensure that, over the 

99 year term of the Settlement Agreement, ENSF is able to compete fairly with UP over 

the trackage rights lines."* 

Finally, in Decision No. 21 in the UP/SP general oversight proceeding, Finance 

Docket No. 32760 (Sub-No. 21) (ser/ed Dec. 20, 2001), the Board noted its 

concurrence with DOT's view that "it is important that the trackage rights fe'^ adjustment 

mechanism work as intended, so that any increases or decreases in UP's costs are 

properly reflected in the agreed-upon adjustments to the trackage rights fee." Decision 

No, 21 at 6-7. The Board did not take any action in Decision No. 21 as to the gross ton-

mile ( "GTM") mill rate dispute because there did not appear to be a need for Board 

action based on the record before it and because no party had specifically requested 

* BNSF seeks a clarification from the Board only as to the proper investment base 
issue because it relates to the critical public policy question of whether BNSF and its 
shippers should be required, in effect, to subsidize part of the SP purchase premium 
and part of the merger-related capital expenditures that UP alone was to fund. On the 
other hand, the other disputed issues are more technical in nature and turn on the 
interpretation of specific contractual language ( e ^ , the phrase "the difference in the two 
preceding years"), and private arbitration should adequately resolve those issues. 



relief. However, and of significance here, the Board recognized .he importance of 

assuring accuracy in the manner in which UP cost increases or decreases are reflected 

in the GTM mill rate. Moreover, as established in this Petition, there is in fact a need for 

Board action to resolve the critical threshold issue of the proper investment base.^ 

BACKGROUND 

In Section 9a of the September 25, 1995 BNSF Settlement Agreement, the 

trackage rights charges are expressed as mills per ton-mile charges (most commonly, 

3.1 mills per ton-mile). In that initial Settlement Agreement, the parties agreed to adjust 

the GTM mill rates annually, based on a percentage of the Rail Cost Adjustment Factor, 

unadjusted for changes in productivity ("RCAF-U"). The use of the RCAF-U as the 

basis for the annual adjustment of the trackage rights fees was subject to substantial 

cnticism in the UP/SP merger proceeding on the grounds that, sinĉ e it is a price index 

rather than a cost index, the RCAF-U ignored the substantial productivity gains that 

railroads had achieved in the recent past and were likely to continue to achieve in the 

future. See, e ^ . Comments of the Chemical Manufacturers Association (CMA-7) 

("CMA Comments") at 14.^ It was argued that the use of the RCAF-U would inhibit 

In addition, in Decision No. 21, the Board noted that, notwithstanding the end of 
the formal oversight process for the UP/SP merger, it continues to have authority to 
enforce the conditions it imposed on the merger and would remain available to consider 
and resolve issues relating to the parties compliance with those conditions, subject to 
any applicable requirement to arbitrate. Decision No 21 at 5-6. As noted below, 
notwithstanding the pending arbitration between BNSF and UP, it is critical that the 
Board act now to resolve the issue of the proper investment base so that the error 
caused bv UP's improper methodology will not be embedded in the G I ivi mni rates and 
that BNSF's ability to provide effective replacement competition will not thereby be 
adversely affected. 

^ Copies of the excerpts from the parties' pleadings cited herein are attached in the 
order in which they appear in the Petition. 



BNSF's ability to compete and that the "proper adjustment mechanism . . . should be 

based on actual cost changes or a method that approximates, as closely as po^sible, 

the cost changes." Id^ Verified Statement of Thomas D. Crowley at 51. 

UP responded to this criticism by agreeing vyith BNSF and the Chemical 

Manufacturers Association (now, the American Chemistry Council ("ACC")) to rr.jdify 

the adjustment mechanism so that changes in the GTM mill rates would be more closely 

aligned with the actual maintenance and operating costs incurred by UP/SP and would 

not overstate those costs. Accordingly, Section 12 of the BNSF Settlement Agreement 

was amended to provide that: 

All trackage rights charges under this Agreement shall be 
subject to adjustment upward or downward July 1 of each 
year by ihe difference in the two preceding years in UP/SP's 
system average URCS costs for the categones of 
maintenance and operating costs covered by the trackage 
rights fee. 

This provision was incorporated as Section 7 of the Chemical Manufacturers 

Association Agreement ("CMA Agreement"), dated Apn! 18, 1996, which was then 

incorporated in the Second Supplement to the Settlement Agreement dated June 27, 

1996. Both the Bf«JSF Settlement Agreement and the CMA Agreement were imposed 

by the Board as conditions to its approval ofthe UP/SP merger. 

As part of its merger application, UP proposed to pay a substantial premium 

above book value for SP. This purchase premium was known to the parties, and when 

UP and BNSF negotiated the initial Settlement Agreement, including the GTM mill rates, 

they recognized the premium as an expense that UP would bear to effect the merger. 

In other words, UP's payment of the purchase premium was contemplated when UP 

and BNSF agreed to the charge of 3.1 mills per ton-mile that applies to most of BNSF's 



trackage rights, and any obligation that BNSF and its customers have to pay for that 

purchase premium is included in the GTM mill rates. 

When UP executed the merger, it paid the purchase premium, and, in its normal 

accounting processes, UP wrote up or restated vanous elements of its asset base to 

reflect that purchase premium. Those adjustments are reflected in certain categories of 

costs related to roadway property, which comprise a large part of tbe accounts to be 

considered in adjusting the trackage rights charges. 

As discussed below, UP is now attempting to apply the annual trackage rights 

adjustment mechanisrr so that the purchase premium is recognized as an increase in 

its maintenance and operating costs between 1996 and 1997 and, thereby, imposes a 

significant increase on BNSF's trackage rights fees in the annual adjustment that is 

effective in 1998. The effect of the increase would recur in succeeding years and would 

essentially become permanently embedded in the trackage rights fee. UP has accorded 

the same treatment to certain merger-related capital investments that it agreed would 

not be reflected in trackage rights compensation for which it is responsible. 

As a consequence of this inflation of UP's costs in 1997, BNSF s trackage rights 

fees would be increased for 1998 and thereafter by substantial merger costs that UP 

knew it would incur when it agreed to the negotiated mills per ton-mile charges. This 

would effectively burden BNSF's trackage rights fees with a double counting of the 

purchase premium, plus the merger-related capital expenditures that UP agreed it 

would bear. These artificially high costs would render BNSF a less effective competitor. 

However, as the Board has repeatedly stated, the purpose of the trackage rights 

conditions was, in effect, to put BNSF in the "shoes of SP" as a competitor so that 
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SNSF could replace the competitive service that would othenvise have been lost when 

SP was absorbed into UP. See, e ^ „ Decision No. 44. 1 S.T.B. at 368, 384, 423; 

Finance Docket No, 32760 (Sub-No. 21), Decision No. 19 at 2 (served Nov. 8. 2001), It 

was not intended by the Board that the "shoes of SP" would include a cost burden that 

Is significantly increased by UP's addition of the purchase premium to the adjustment 

trom 1996 to 1997. That unintended cost burden will continue indefinitely due to UP's 

inclusion of the UP-funded merger-related costs in the annual adjustment at the 

beginning of the adjustment process and the absence of any mechanism to correct the 

effects of the improper adjustment in the future. 

It is important to point out that the issue presented by this Petition as to the 

purchase premium differs markedly from the issue the Board has addre sed in 

connection with the Conrail transaction and the UP/SP merger vvith respect to the use of 

URCS costs in rate reasonableness determinations. Thus, in Western Coal Traffic 

League v. Union Pacific Railroaa Company. Finance Docket No. 33726 (served May 12, 

2000). the issue was whether the SP restructuring costs should be included in the UP 

1997 URCS costs used in the development of revenue-*o-variable cost ratios for 

jurisdictional thresholds and rate reasonableness determinations. Here, such ratios and 

reasonableness determinations and standards are irrelevant. Rather, the issue is the 

proper application of an adjustment mechanism intended to measure the differe'ices in 

UP s actual "operating and maintenance costs so that BNSF's costs in providing 

service to "2-to-l" and other customers under the BNSF Settlement Agreement will stay 

in rough equivalence to the relationship between the egotiated trackage nghts fee and 

UP's actual costs at the time of the Settlement Agreement. 



BNSF believes that including the purchase premium and the UP-funded capital 

expenditures in the 1997 investment base has resulted, when compared to the pre­

merger 1996 investment base, in an improper escalation ofthe trackage rights fees or. 

as has been the case in the last several years, has resulted in the charges not 

decreasing as much as they should have to reflect decreases through this period in 

UP's actual costs. Such a result is contrary to the intent of the Board and the parties, as 

expressed by John H. Rebenscorf in his Verified Statement in Support of UP's 

Application, that the "trackage rights rate place both carriers on a level playing field with 

neither subsidizing the other." UP/SP-22. Verified Statement of John H. Rebensdorf at 

301. 

RELATIONSHIP TO PENDING ARBITRATION 

As discussed above, in this Petition, BNSF is not seeking a resolution of the 

question of whether UP properly adjusted the trackage rights fees for the past five 

years. BNSF is participating in the pending arbitration and is willing to submit to the 

arbitrator in the first instance the specific question of whether the adjustments made for 

the identified years were correct. However, in light of the significant concern expressed 

during the merger prcceeding about the level of the trackage rights fees and the need 

for their proper cost-based adjustment, it is critical that the Board resolve the key 

threshold issue of the proper investment base so that BNSF's ability to compete as the 

replacement for SP over the trackage rights lines will not be adversely affected. 



ARGUMENT 

A. The Intent of the Parties and the Board was that the Trackage Rights Fees 
Should Be Adjusted by Changes in UP's Actual Maintenance and 
Operating Costs 

The purpose of the annuai adjustment of the GTM mill rates is to ensure that any 

fluctuations in UP's "maintenance and operating costs" will not adversely affect BNSF's 

ability to provide competitive service over the t'ackage rights lines. As various parties 

argued to the Board during the UP/SP merger proceeding, an adjustment mechanism 

that does not properly reflect decreases in UP's maintenance and operating costs would 

handicap BNSF since UP's lower costs relative to the trackage rights operations would 

enable it to offer lower rates to shippers than BNSF could offer. See. e,g,, CMA 

Comments at 14. The importance of this a.-; . . ment process also is reflected by the 

fact that CMA was provided with the right to audit the adjustment calculations. See also 

ACC-1 at 8 ("Accurate calculation of [the trackage rights] fee is important to ensuring 

that BNSF can compete on an equal footing with UP over the trackage rights lines."). 

Moreover, it was the intent of the parties to the CMA Agreement that the 

maintenance and operating costs to be used in the annual adjustment process should 

be the costs actually incurred by UP in providing service on its lines, including the lines 

over which BNSF received trackage rights. As discussed above, this is evident from the 

fact that, in deciding to predicate adjustments to the trackage nghts fees upon UP's 

URCS costs for the categories of maintenance and operating costs, the parties to the 

CMA Agreement rejected the adjustment mechanism in the original September 25, 

1995 Settlement Agreement, which relied on the industry-wide RCAF index and failed to 

take productivity changes into account. Because the adjustment mechanism was not 

originally pegged to UP's actual costs (as opposed to industry average costs), and. in 



particular, did not take into account productivity-based decreases in UP's costs, the 

September 25, 1995 Settlement Agreement was amended so as to avoid enabling UP 

to reap the benefits of decreases in actual costs due to improvements in productivity or 

other factors without passing these cost decreases through in the trackage rights 

adjustment mechanism. Othenwise, UP could secure a competitive rate advantage ovei 

BNSF. Thus, the CMA Agreement's adjustment mechanism was intended to focus on 

UP's actual costs, inriuding produciivity enhancements, thereby assuring that, when 

UP's costs of providing service over its lines decrease, the costs of BNSF's service 

would similarly decrease. 

The parties' pleadings further confirm this conclusion that it is the actual 

maintenance and operating costs incurred by UP in providing service that are to be 

considered in the adjustment process. For example. Richard F. Kauders. UP's principal 

witness on the issue of trackage rights compensation, stated in his Rebuttal Verified 

Statement in response to the criticism made concerning the use of the RCAF-U as an 

adjustment mechanism: 

[T]o eliminate any issue of whether the trackage rights 
compensation levels track "actual costs," Applicants have 
agreed with BN/Santa Fe to use an escalator that tracks the 
actual changes in their below-the-wheel costs. That puts the 
"RCAF-U/RCAF-A" issue completely to bed. 

UP/SP-231, Rebuttal Venfied Statement of Richard F. Kauders at 73 (emphasis added). 

Likewise, in its Rebuttal, UP stated that, "to eliminate [the RCAF-U] issue. Applicants 

are igreeing with BN/Santa Fe to a purely actual-cost-based escalator." UP/SP-230 at 

125 (emphasis added.)^ 

' In the Applicants' brief, UP further stated that the parties had revised "the 
escalation formula for trackage rights fees so that it wiil track changes in actual costs." 
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Similarly, CMA stated in its brief (i) that the adjustment mechanism was changed 

to reflect "year-to-year changes in UP/SP actual system average cost for the 

maintenance and operating cost elements covered by the [trackage nghts] fee"; and (ii) 

that the revised adjustment mechanism would " correct the tendency of the fee to rise 

above actual costs over time because of the use of an escalator that did not incorporate 

productivity gains." CMA-12 at 3 (emphasis added). BNSF likewise noted in its brief 

that arguments that "the rate would escalate to uncompetitive levels [were] no longer 

tenable now that the 70% RCAF-U adjustment clause has been replaced by an 

adjustment mechanism based directly on actual changes in UP's costs." BN/SF-59 at 

22 (emphasis added). Finally, the Board itself noted that "UP/SP has agreed to use 

actual maintenance related expenses, rather than using an index" to adjust the trackage 

rights feer and that doing so would reflect "'costs more accurately." Decision No. 44. 1 

S.T.B. at41C n 169 (emphasis added).° 

UP/SP-260 at 9 (emphasis ad'led). See also UP/SP-266 at 3 where, in descnbing 
Section 7 of the CMA Agreement, UP stated "[t]rackage nghts compensation levels . . . 
will be adjusted on the basis of changes in actual UP/SP system aveiage URCS costs 
for the categories of maintenance and operating costs covered by the fees ' (Emphasis 
added.) 

® The conclusion that the relevant costs are UP's actual maintenance and 
operating costs is further supported by the language in Section 12 of the BNSF 
Settlement Agreement which states that' [i]t is the intention of the parties that rates and 
charges for trackage rights and services under this Agreement reflect the same basic 
relationship to operating costs as upon execution of this Agreement." This language 
reflects that the clearly anticipated purchase premium and merger-related capital 
expenditures for which UP was to be solely responsible were not to affect that 
relationship. 
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Thus, the Board and the parties, including UP, were in unanimous agreement 

that the trackage rights fees should be adjusted by changes in UP's actual maintenance 

and operating costs.^ 

B. UP s Proposed Adjustment Methodology Artificially Inflates the Trackage 
Rights Fees by Reflecting Part of the Purchase Premium and Part of UP-
Funded Capital Expenditures 

As described above. Section 12 of the BNSF Settlement Agreement provides 

that the trackage rights fees shall be adjusted each year by the difference in certain 

categories of UP's URCS operating and maintenance costs in the two preceding years. 

Accordingly, the adjustment to be effective on July 1, 1997. is based on the difference in 

those costs for 1995 and 1996, and the adjustment to be effective on July 1, 1998. is 

based on the difference in those costs for 1996 and 1997. 

UP advocates using the separate pre-merger UP and SP URCS costs for both 

1995 and 1996 when determining the adjustment to be made on July 1, 1997. UP then 

advocates that the 1996 pre-merger UP and SP URCS costs be compared with the 

post-merger, consolidated single system UP/SP URCS for 1997 for purposes of Lie 

July 1, 1998 adjustment. There are, hewever. two critical faults in the approach UP 

proposes. First, the UP/SP 1997 URCS costs include the purchase price (including the 

purchase premium) that UP paid for SP. Second, under Section 9c of the original BNSF 

° This conclusion is not contradicted by the fact that the Board acknowledged in 
Decision No. 44 that, under the principles of SSW Compensation, trackage rights fees 
properly include three components: (i) the variable costs to the landlord resulting from 
the tenant's use ofthe track; (ii) a portion ofthe maintenance and operating costs on the 
relevant rail properties; and (lii) a return element on the value of the rail property. 
Decision No. 44, 1 S.T.B. at 414. The method selected by the parties in the CMA 
Agreement for thfi adjustment of the trackage rights fees is a separate and independent 
standard which, as established above, provides for the consideration of UP's actual 
maintenance and operating costs. 
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Settlement Agreement, UP committed to exclusively fund all capital expenditures 

necessary to achieve the benefits of the merger as outlined in the UP/SP Application 

and all capital expenditures related to the trackage rights lines for the first 18 months 

after the merger. As explained below, the inclusion by UP of the purchase premium in 

the UP/SP 1997 URCS costs and the inclusion of UP-funded capital expenditures in its 

URCS costs for 1996. 1997. and 1998 (as well as any subsequent years if booked in 

those years) would result in BNSF paying higher trackage rights fees. In effect, the 

errors would require BNSF and its shippers to pay for part of the purchase premium and 

part of those capital expenditures. 

The artificial inflation of the trackage rights fees that results from companng pre­

merger URCS costs with the post-merger URCS costs that include the purchase 

premium is caused by the way that the purchase premium is treated under traditional 

accounting principles as applied to the investment accounts established by the Board's 

regulations. Specifically, the URCS maintenance-of-way category includes three 

general categories of costs: traditional expenditures to maintain the physical right-of-

way; depreciation and leases; and return on investment. 

Significantly, the "maintenance" portion of the "maintenance and operating" costs 

referred to in Section 12 of the Settlement Agreement accounts for over 98 percent of 

the total URCS costs that form the basis for the trackage rights fee adjustments. 

Further, the return on investment portion ofthe URCS maintenance category represents 

well over 50 percent of the URCS costs to be adjusted. Thus, the comparison of 

incorrect amounts in these categories will have a significant impact on the trackage 

rights fee adjustment. In this regard, a comparison of the separate UP and SP 1996 
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R-1 Reports with the consolidated 1997 UP R-1 R'=»port shows that approximately $2.7 

billion of the purchase premium was allocated to roadway asset accounts (including the 

maintenance investment accounts at issue here). Thus, although without additional 

information it is not possible to identify the specific amounts allocated by UP to those 

maintenance investment accounts, it is clear that the amounts allocated are significant 

and that they would increase UP's stated 1997 URCS costs in those accounts 

materially. 

Under established accounting principles, the purchase premium would be 

distributed, allocated by accounting conventions, among the various investment 

accounts established by the Board's regulations, and a major portion of the premium 

would be distributed to the investment accounts included in the URCS maintenance-of-

way category. If the purchase premium is included in UP's 1997 URCS costs, those 

costs will be higher than they would otherwise be if only actual maintenance and 

operating costs were to be considered. 

The anomalous result of this one time addition of billions of dollars to UP's 

investment base is that decreases between UP s URCS 1996 costs and its 1997 costs 

are offset, and what should be a decline in BNSF's trackage rights charges is eliminated 

or becomes an increase. Moreover, when UP and BNSF agreed to the negotiated level 

of BNSF's mills per ton-mile charges in 1995, they were fully aware of the purchase 

premium, and the premium was to be a part of the all-inclusive GTM mill rate. They 

could not have intended that it would be factored into those trackage rights charges 

again in 1998. Yet, this is the undisputed consequence of UP's inclusion of the 

purchase premium in the adjustment mechanism. 
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Similarly, as to the merger-related capital expenditures, which UP was to solely 

fund under Section 9c of the Settlement Agreement. UP would, in effect, have BNSF 

pay for those capital expenditures by including them in the maintenance investment 

categories used in determining the annual adjustments.'° As with the purchase 

premium. UP's approach to the merger-related capital expenditures would significantly 

inflate the level of UP's actual operating costs and would prevent the trackage rights 

fees from declining as rapidly as they should, precluding BNSF from competing on a 

level playing field and denying customers the fruits of fair competition between BNSF 

and UP. 

Moreover, unless the adjustments are made correctly now, the artificial inflation 

of the trackage rights fees caused by UP's inclusion of the purchase premium and the 

UP-funded merger-related capital expenditures in the investment base would lead to 

BNSF paying higher trackage nghts fees over the remaining term of the Settlement 

Agreement.'' If there is an error in the July 1, 1998 adjustment, there is no other 

mechanism for ever correcting it. 

Finally, as discussed above. UP's inclusion of the purchase premium and the 

merger-related capital expenditures (for which it is supposed to be solely responsible) in 

'° In UP's Fifth Annual Oversight Report filed on July 2, 2001, UP reported that, by 
the end of 2001, it expects to have invested $1,586 billion to implement the UP/SP 
merger. UP/SP-384 at 38. While the information necessary to determine the exact 
portion of thv̂ t amount which represents the capital expenditures that UP was to solely 
fund under Section 9c of the Settlement Agreement is not available to BNSF, it is clear 
that the amount of such expenditures is significant and that the experiditures would 
increase UP's stated 1997 URCS costs materially. 

' ' While the precise amount of overpaynients is subject to resolution in the parties' 
pending arbitration, it is clear that the annual amount of overpayment is a multi-million 
dollar figure. 
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its 1997 URCS costs deviates from the parties' intent that only changes in UP's actual 

maintenance and operating costs should be used in the adjustment process. The 

inclusion of the premium and those capital expenditures would deprive BNSF of the 

ability to compete on an equal footing with UP since, if they are included. UP wiil have a 

cost advantage that would make it harder for BNSF to compete for business on the 

trackage nghts lines. 

CONCLUSION 

For the reasons set forth above. BNSF seeks a clarification from the Board that 

(i) in the application of the adjustment metnodology, the combined UP/SP 1997 URCS 

costs must exclude any amounts attributable to the purchase premium paid by UP for 

SP; and (ii) the separate 1996 UP and SP URCS costs as well as the combined UP/SP 

URCS costs for 1997. 1998, and any applicable subsequent yea'-s must exclude any 

merger-related capital expenditures relating to the trackage rights lines for which UP 

has sole responsibility under Section 9c of the BNSF Settlement Agreement.'^ The 

purpose of the annual adjustments is to ensure that UP and BNSF maintain the 

competitive equivalency - or, in the words of Mr. Rebensdorf. the "level playing field" -

established by the trackage rights fees set in the BNSF Settlement Agreement and 

It is not BNSF's position that UP should be required to create and maintain two 
separate sets of URCS figures indefinitely into the future. Rather, it is BNSF's position 
that, because the parties (including UP) and the Board intended that the adjustments 
made to the GTM mill rate should be made by reference to the changes in UP's actual 
maintenance and operating costs, URCS figures which exclude the purchase premium 
and the UP-funded merger-related capital expenditures should be created for 1996, 
1997, 1998 and any further years in which such amounts were included in UP's 
customary URCS figures. Otherwise, contrary to the intent of the parties and the Board, 
the adjust.nents would be made by comparison of pre-merger URCS costs with post-
merger URCS costs. At the time of the merger, no party understood that the 
comparison would be made in such a manner, and the purchase premium and the UP-
funded capital expenditures cannot therefore be considered actual costs of UP for 
purposes of the adjustment. 

16 



approved by the Board, and UP's novel approach to the trackage rights fees adjustment 

skews the competitive balance in favor of UP, contrary to the intention of the pa.rties to 

use changes in UP's actual costs and contrary to the Board's mtention of preserving 

vigorous rail rate and service competition between UP and BNSF. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland. Jr. 
Michael E. Roper 

The Burlington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

^ 0 » ( C o £•• Jots>gs/Q.t*> 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 

Mayer. Brown & Platt 
1909 K Street, NW 
Washington. DC 20006 
(202) 263-3000 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

December 21. 2001 
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CMA-7 
BEFORE THE 

SLTIFACE TRANSPORTATION BO.ARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOLTU PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTA'nON COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORPORATION AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

COMMENTS OF THE CHEMICAL MANUFACTURERS ASSOCIATION 

On December 8, 1994, Richard K. Davidson, CEO of UT and President of Union Pacific 

Corporation, was reported to have said that the Union Pacific had rejected the idea of merging 

with the Southem Pacific Railroad because to do so would "comer the freight maricet in Gulf 

Coast chemicals, raising compelilive quesiions lhal wouid be challenged al the ICC."' Now, UP 

proposes to merge with SP, and tc address anti-competitive concems through a Comprehensive 

Agreement providing trackage rights and limited line sales to the BNSF (the "BNSF 

' "Union Pacific Is On Track to Lock Up Railroad Lead," Wall Street Joumal, December 8, 
1994, Davidson Depo., Exh. 1. The arucle did not purport to quote Mr. Davidson directly. 
At his deposition, Mr. Davidson acknowledged that he had shared the compeiitive concems 
with the Wall Street Journal, but lhat any remaining competitive concems with the current 
merger were addressed wiili ihe BNSF Agreement. Davidson Depo. Tr. at 74-76. 
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Higher operating courts for RN5;F. compared to I .T/SP Because BNSF exclusively 

serves only relatively few destinations that receive products from the 2-to-l points under the 

BNSF Agreement, and would be able to capture only a portion of traffic from neutral gateways, 

it would bc virtually impossible for BNSF to gain sufficient traffic density lo lower its operating 

costs to be able lo compete with UP/SP. Dr. Shepherd concludes from this factor alone lhat 

"Looked at objectively, a banier this severe would be quite sufficient, in virtually all other 

markets in the U.S. economy, to deter a rational entrant even from trying to enter."" 

Added to the problem of lower traffic density is the burden imposed by the trackage 

rights fees lhat BNSF would have to pay to use the UP/SP track.' According lo calculaiiotu by 

Mr. Crowley, on the Houswn-Memphis-St. Louts route, BNSF's costs (including the trackage 

rights compensation between Houston and Memphis) would be (or %) higher than the 

costs faced by the UP/SP,̂ ^ and that differential WiU increase subslanlially over time because the 

trackage rights comp)ensation paid by the BNSF will escalate using a rail cost adjustment factor 

(RCAF) that will not be adjusted for the substantial productivity gains that have been achieved 

by rjiilroads in the recent past and arc likely lo continue lo be achieved in the future." 

At a minimum, as Dr. Shepherd points out, "this barrier alone would give UP/SP a 

rational basis for raising its own prices to shippers by precisely that cost difference. The 

" Shepherd VS at 46. 

" Crowley VS at 49-50. 

" Crowley VS at 55-58. 
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based on the current cost of capital.-î  The use of cost-based trackage righis payments is 

common in the railroad industry. Also, the proper adjustment mechanism for the compensation 

should be based on actual cost changes or a method that approximates, as closely as possible, 

the cost changes. Each issue is discussed below under the following topics: 

1. Compensation in the UP/SP-BNSF Agreement 

2. Olher UP/SP Agreements 

3. Adjustment Mechanism 

1. Compensation in the 
LT/SP-BNSF Agreement 

The level of the irackage rights compensation included in the UP/SP agreement with BNSF 

provides a substantial profit to UP/SP when the BNSF utilizes the LT/SP's line segments. For 

purposes of this analysis, profit refers to compensation in excess of UP/SP's operating costs, 

deprecistion. rents, and a remm on investment at the current cost of capital. Compensation at 

a level higher than the cost incurred provides UP/SP a monopoly rent. Stated differently, the 

compensation level stated in the UP/SP-BNSF seniement agreement rewards UP/SP for the 

problems created by UF's and SP's decision to merge. In order to avoid providing UP/SP a 

monopoly rent, .-ariable costs should utilize the oricinal cost less depreciation of the railroads* 

assets. This is the actual cost incuned by UP/SP. The proper level for determining costs in this 

proceeding are the combined LT/SP LTCS costs for 1994 indexed to fourth quaner 1995 

("4Q95") wage and price levels. Trackage rights at this level reflect a maximum change because 

— For instances where the BNSF will utilize haulage services, those charges should also bc based on variable 
cost of service (including return based on the current cost of capital). The UP/SP settlement agreement 
does not specify the level of charges for haulage service. 
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VERIFIED STATEMENT 

OF 

JOHN H. REBENSDORF 

My name is John H. Rebensdorf. I am Vice President-Strategic Planning for 

Union Pacific Railroad Company. I hold a Bachelor's Degree in Civil Engineering from the 

University of Nebraska and a Master's Degree in Business Administration from Harvard 

University. Before coming to Union Pacific, I was ennployed as a management consultant 

by Temple, Barker and Sloane. I have worked in the Mechanical Department of the 

Chicago, Burlington & Quincy Railroad and in the Operating and Engineering Department 

of the Chicago, Rock Island and Pacific Railroad. I joined Union Pacific in 1971 as 

Manager of Budget Research. I became Assistant Controller in 1976, Assistant Vice 

President-Planning & Analysis in 1980, Assistant Vice President-Finance in 1984 and was 

appointed to my present position in 1987. 

The purpose of my statement is to describe the settlement agreement that 

was reached between UP and SP, on the one hand, and BN/Santa Fe, on the other hand, 

on September 25.1995. I will review the background of the settlement agieement and the 

underlying negotiations and describe the key provisions of the agreement, including the 

rights granted and the compensation terms. 
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overhead trackage rights on BN'Santa Fe's line between West Memphis and Presley 

Junction in Arkansas. 

Finally, some provisions of the Agreement resolved outstanding issues of 

concern that have no connection with the merger - also adding to competition in the 

process. These included operating rights in Northern Wisconsin for UP/SP to resolve 

access tc the MERC dock at Superior as well as direct access to the DWP and DMIR at 

Pokegama, Wis';onsin. BN Santa Fe, on the other hand, was granted the right to purchase 

UP's line between Dallas and Waxahachie, Texas, in order to consolidate maintenance 

and operating responsibility on this track which is part of BN 'Santa Fe's main line between 

Houston and Dallas. 

III. Compensation Terms 

My objective in negotiating the trackage rights compensation terms was lo 

ensure that Union Pacific wouid be fairly reimbursed for the maintenance and operating 

expense associated with BN 'Santa Fe's trackage rights operations, and would receive a 

reasonable return on the capital tied up in the iines whose capacity BN/Santa Fe would 

be partially using. It was my intent that the trackage rights rate place both carriers on a 

level playing field with neither subsidizing the other. I am confident these goals were 

reached. 

The rates ultimately agreed to were the result of armi's-length negotiation with 

a considerable give and take between the parties. There were several possible starting 

points for the rate negotiation. 
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obtaining UT approvals in connection w ith team track construction, the Board should clarify that 

UT must work cooperatively with BNSF to enable BNSF to construct team tiacks and ancillary 

facilities, including loading facilities and necessary connections with LT/SP tracks. 

E. .Audit of Trackage Rights Fe<;5 

BNSF has raised the issue of whether UP has correctly adjusted the trackage rights fee 

charged to BNSF for the use of UT's tracks. S££ BNSF-PR-20. Accurate calculation ofthis fee 

is important to ensuring that BNSF can compete on an equal footing w iUi UP over the trackage 

rights lines. 

In the event that BNSF and LT arc unable to resolve their current dispute over the 

adjusiment ofthe trackage rights fee, the Council will consider invoking its righls under the 

CMA agreement to request an audit of the adjustment calculations. Tlie Council respectfully 

requesis that the Board reaffirm the continuation of the Council's audit right under the Restated 

and Amended BNSF Settlement Agreement 

F. Ccntir.uation of Jurisdiction to Resolve Disputes and Enforce Competitive Conditions 

The Council concurs with BNSF's request (BNSF-PR-20 al 120) that the Board continue 

its oversight proceeding until pending issues are resolved. 

In addition, because issues of interpretation will undoubtedly arise in the future with 

respect to the restated BNSF settlement agreement and the other conditions imposed by the 

Board to preserve competition, the Board should clarify ihat, even af̂ er the formal oversight 

period ends, it will continue to entertain petitions to resolve disputes that the interested parties 

have been unable to resolve to interpret or enforce the merger conditions. 
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REBUTTAL 
VERIFIED STATEMENT 

OF 
RICHARD F. KAUDERS 

My name is Richard F. Kauders. I am Manager-Economic Research for 

Union Pacific Railroad Company ("UP"). I have been employed by UP more than 23 

years. My respo.isibilities include the development of cost and related testimony for 

use before the Surface Transportation Board ("Board") and its predecessor, the 

Interstate Commerce Commission ("Commission"). I hold a B.S. degree from Comell 

University and the M.B.A. degree from Northwestern University. My experience with 

UP has consisted principally of work in the regulatory costing area including mergers, 

trackage rights, rate complaints and investigations and branch line abandonm*?nts. 

I have participated in cost studies and the calculation of benefits in a 

number of merger proceedings before the Interstate Commerce Commission, 

including Finance Docket 30000, Union Pacific - Control - Missouri Pacific & 

Western Pacific ("UP/MP/WP"). Finance Docket 30.800. Union Pacific - Control -

Missouri-Kansas-Texas ("UP/MKT*), and Finance Docket 32133. Union Pacific -

Common Control - Chicaqo North Western ("UP/CNW). I have previously been 

dept sed in this proceeding about the calculation of the benefits and the preparation 

of the Summary of Benefrts exhibit. 

I have been asked to respond to criticism of various parties attacking 

the benefits which will flow from this merger, the preparation of the Summary of 



On another point, a number of parties have attacked the provision in the 

original agreement behveen Applicants and BN/Santa Fe for the trackage rights 

compensation levels to be escalated each year by 70% of the RCAF-U They assert 

that the parties should have used the RCAF-A, because that tracks "actual costs." 

See, e ^ , WCTL-12, Crowley, pp. 24-26; IP-10. Prescott. pp. 28-31, WSC-11. Fauth. 

p. 27. I believe that the standard 70% of RCAF-U approach is preferable to use of 

the RCAF-A, because product vlty gains are much smaller for costs below the wheel 

than for a railroad's costs overall (which is what the RCAF-A purports to measure). 

However, to eliminate any issue of whether the trackage rights compensations levels 

track "actual costs," Applicants have agreed with BN/Santa Fe to use an escalator 

that tracks the actual changes in their below-the-wheel costs. That puts the "RCAF-

U/RCAF-A" issue completely to bed. 
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The a s s e r t i o n t h a t the use of 70% of the unadjusted 

RCAF index t o escalate the agreed compensation would create an 

advantage f o r UP/SP over time (see. e.g.. CMA-7, Crowley, pp. 

55-58; IP-10, Prescott, pp. 28-31; WSC-11, Fauth, p. 27) i s 

wrong. As Mr. Kauders shows, p r o d u c t i v i t y gains are much 

smaller f o r costs below the wheel than f o r a r a i l r o a d ' s costs 

o v e r a l l . — ' ' Nevertheless, to eli m i n a t e t h i s issue, 

Applicants are agreeing w i t h BN/Santa Fe t o a pur e l y a c t u a l -

cost-based escalator. ' 

In past rr.erger cases, the ICC has repeatedly made 

cl e a r i t s preference f o r p r i v a t e l y negotiated terms and 

con d i t i o n s f o r trackage r i g h t s i t mandates. See. e.g.. 

UP/MP/WP. 366 I.C.C. at 589; UP/MKT, 4 I.C.C.2d at 468; 

5N/Santa Fe. S l i p Op., p. 88. The Commission has also 

repeatedly set f o r t h the compensation p r i n c i p l e s t h a t i t 

expects r a i l r o a d s t o b r i n g t o bear i n t h e i r n e g o t i a t i o n s . 

{ . . . c o n t i n u e d ) 
As Mr. Rebensdorf explains, the p a r t i e s here agreed t o use 
gross ton-miles . s the basis f o r t h e i r agreement, and other 
agreements are i n d i s p u t a b l y i n the same range when stat e d on 
tha t basis. By the same token, KCS' witness Rawert s e r i o u s l y 
misleads when he re s t a t e s the agreed rate on a loaded car-mile 
basis, a r r i v e s at $.42 per car-mile, and then asserts t h a t 
t h i s r a t e i s at the high end of the charges i n Mr. 
Rebensdorfs Table of Comparable Rates. KCS-33, Rawert, p. 
248. On a tot;al car-mile basis, which i s how a l l the rates 
are s t a t e d i n Mr. Rebensdorfs Table, the agreed r a t e i s at 
the low end of the range. 

iS'' Moreover, the p r o v i s i o n i n the agreement t h a t permits 
reopening the e s c a l a t i o n p r o v i s i o n every f i v e years ensures 
t h a t i t can be r e c a l i b r a t e d i f necessary. 
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Granting BN/Santa Fe added shipper access i n the 
Lake Charles area and at Texarkana and Shreveport. 

Creating dedicated funds under which 100% of 
BN/Santa Fe's trackage r i g h t s fees w i l l be spent on 
maintaining and improving the trackage r i g h t s l i n e s . 

Revising the e s c a l a t i o n formula f o r trackage r i g h t s 
fees so t h a t i t w i l l t r a c k changes i n ac i l c o s t s . 

Giving BN/Santa Fe the o p t i o n of t r a d i t i o n a l j o i n t 
f a c i l i t y b i l l i n g , i n l i e u of the agreed f l a t fees. 

Adopting a w r i t t e n " p r o t o c o l " t o guarantee against 
any d i s c r i m i n a t i o n i n t r a i n d i s p a t c h i n g . 

Granting BN/Santa Fe the r i g h t t o serve new 
i n d u s t r i e s t h a t l o c a t e on SP-owned l i n e s where 
BN/Santa Fe has trackage r i g h t s . 

Releasing shippers from c o n t r a c t u a l commitments so 
t h a t BN/Santa Fe w i l l have quick access t o n e a r l y 
a l l the t r a f f i c a t " 2 - t o - l " p o i n t s . 

Ensuring t h a t BN/Santa Fe w i l l have ample storage-
m - t r a n s i t {"SIT") capacity f o r p l a s t i c s . 

Capping r e c i p r o c a l s w i t c h charges at " 2 - t o - l " p o i n t s 
at $130 per car, and capping SP's r e c i p r o c a l s w i t c h 
charges at other p o i n t s at $150 per car. 

Granting b u i l d - i n r i g h t s t o shippers a t two s p e c i f i c 
l o c a t i o n s , and c r e a t i n g an a r b i t r a t i o n mechanism 
under which other shippers can pursue such r i g h t s . 

Making c l e a r t h a t BN/Santa Fe s h a l l have access and 
interchange r i g h t s -qual to SP's at Corpus C h r i s t i 
and B r o w n s v i l l e . 

C l a r i f y i n g BN/Santa Fe's acctss t o e x i s t i n g and new 
shipper f a c i i i t i e s a t " 2 - t o - l " p o i n t s . 

Consenting t o a f i v e - y e a r oversight process under 
which the Board can review the e f f e c t i v e n e s s of the 
3N/Santa Fe settlement and impose a d d i t i o n a l 
rem.edies i f necessary. 

UP/SP-230, pp. 13-21; UP/SP-231, Rebensdorf, pp. 5-11.i 

Applicants also entered i n t o a settlement w i t h Utah 
Railway which g r e a t l y expands i t s access t o Utah c o a l , and 
a r r i v e d at amicable settlements w i t h a number of o t h e r p a r t i e s 
t o the case. UP/SP-231, Rebensdorf, pp. 7, I i - 1 4 
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COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF FINAL SETTLEMENT AGREEMENT 
AND IMPLEMENTING AGREEMENTS WITH EN/SANTA FE 

Yesterday Applicants concluded n e g o t i a t i o n s w i t h 

BN/Santa Fe on the attached Second Supplemental Agreement 

( E x h i b i t A) and d e f i n i t i v e implementing agreements. The 

Second Supplemental Agreement contains a l l the a d d i t i o n s and 

r e v i s i o n s t o the o r i g i n a l BN/Santa Fe settlement agreement 

necessary t o implement Applicants' settiement agreement w i t h 

CMA and memorialize a d d i t i o n a l changes u n i l a t e r a l l y o f f e r e d 

by A p p l i c a n t s t o address concerns of s p e c i f i c shippers. I t 

also contains c l a r i f i c a t i o n s uegotiated between App l i c a n t s and 

BN/Santa Fe i n connection w i t h developm.ent of the decailed 

implementing agreements. 

Attached as E x h i b i t B are the d e f i n i t i v e trackage 

r i a h t s agreements c a l l e d f o r by the o r i g i n a l BN/Santa Fe 

settlement agreement. Although not r e q u i r e d by t h a t agree­

ment, d e f i n i t i v e haulage agreements implementing the 

settlement agreement are included as E x h i b i t C. App l i c a n t s 

and BN/Santa Fe have als o reached d e f i n i t i v e agreements 
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Changes to Implement the CMA Aqreement^^ 

• St. Louis Trackage Riahts (CMA § 1). The revised 
settlement agreement extends BN/Santa Fe's trackage 
r i g h t s t o East St. Louis. (Ex. A, p. 11, § 6a.-0 

• Access t o New Shipper F a c i l i t i e s (CMA § 2 ) . BN/Santa Fe 
gains the rxght t o seirve any new shipper f a c i l i t y located 
on any SP-owned l i n e over v/hich BN/Santa Fe receives 
trackage r i g h t s . (Ex. A, p. 2, § l b ; p. 7, § 4b; p. 9, 
§ 5b; pp. 11-12, § 6c.) 

• Reciprocal Switch Charges at " 2 - t o - l " Points (CMA 
g 4 (a)) . UP/SP w i l l provide r e c i p r o c a l s w i t c h i n g t o 
BN/Santa Fe at " 2 - t o - l " shipper f a c i l i t i e s a t a rat e of 
no more than $130 per car. (Ex. A, p. 15, § 9h.) 
Applicants and EN/Santa Fe have also separately agreed 
t h a t r e c i p r o c a l switch charges v i s - a - v i s BN/Santa Fe at 
nc n - " 2 - t o - l " p o i n t s w i l l be reduced to $130. This i s $20 
below the $150 l e v e l p r e v i o u s l y u n i l a t e r a l l y o f f e r e d by 
Applicants.-^ 

• Adiustment of Trackage Rights Fees (CMA S 7 ) . Trackage 
right.=^ compensation l e v e l s under the settlement agreement 
w i l l be adjusted on the basis of changes i n a c t u a l UP/SP 
system average URCS costs f o r the categories of mainten­
ance and operating coFts covered by the fees. (Ex. A, 
pp. 16-17, § 12.) 

Certain p r o v i s i o n s of the CMA agreement d i d not c a l l f o r 
amendments t o the BN/Santa Fe settlement agreement, but of 
course are f u l l y b i n d i r g on Applicants. These are Sections 3 
( m o d i f i c a t i o n of shipper contracts t o allow BN/Santa Fe t o 
compete at once f o r h a l f of every shipper's t r a f f i c ) , 4(d) 
(redu c t i o n i n SP r e c i p r o c a l switch charges at non-"2-to-l" 
p o i n t s ) , 6 (segregated accounts f o r trackage r i g h t s fees 
dedicated t o maintenance, dep r e c i a t i o n and c a p i t a l improve­
ments on the trackage r i g h t s l i n e s ) , 9 (dispatching p r o t o c o l 
f o r trackage r i g h t s , which has already been f i l e d ) , 13 ( a r b i ­
t r a t i o n procedure f o r b u i l d - m claims), and 14 (Applicants' 
consent to Board o v e r s i g h t ) . 

i'' C i t a t i o n s are t o the page numbers of the Second 
Supplem.ental Agreement and the sections of the BN/Santa Fe 
settlement agreement, as amended. 

-'' Applicant?j stand by t h e i r commitment t o reduce u n i l a t e r ­
a l l y a l l SP r e r i p r o c a l switch charges v i s - a - v i s r a i l r o a d s 
other than BN/Santa Fe t o $150 per car, w i t h f u r t h e r reduc­
t i o n s p o s s i b l e by b i l a t e r a l n e g o t i a t i o n 
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BRIEF OF THE CHEN ICAL .MANUFACTURERS ASSOCIATION 

The Chemical Manufacturers Association ("CMA"") is n nonprofit trade association 

whose member companies account for approximately 90% ofthe productive capacity for basic 

industrial chemicals in the Uniter̂  ^y îes. CM.A's members depend heavily on rail transponation 

of bulk chemicals, which to pically move in laî k cars and covered hopper cars owned or leased 

by the companies. 

On March 29, 1996, C.MA filed Com-nenis (CMA-7) opposing the proposed m .Tger 

because it appeared the trackage rights agreement negotiated by .Applicants (UP SI') witli the 

Burlington Northem Santa Fe ("BNSF Agreement") would noi effectively address 

anti-competitive concerns *.̂ st would otherv îse arise following the merger. CMA raised the 

possibility, however, that its position regarding the merger co Jid change if ths BNSF Agreemem 
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Provides that UT/SP will release at lea.st 50% of any business subject to contracts at "2-to-l" 
points in Texas and Louisiana. This will enable B.\SF to competefor this business earlier 
lhan it otherwise would be able to. 

Establishes reciprocal switch charge ofno more than S130 at "2-to-r points, and reduces 
switch charges at other points that are above $ 150 to S150, with escalation at 50% of 
RCAF(UO. These reciprocal switching charges will facilitate access to BNSF for line haul 
service. 

Allows BNSF to have equal access to Da>'ton Yard for storage-in-transit (SIT). UP/SP will 
work with BNSF to locate additional SIT facilities on the trackage rights lines. I'hese 
provisions will help to overcome what might otherwise be SFT capacity limitations for BNSF. 

Places 100% ofthe irackage rights fees in a segregated fimd to be used exclusively for 
maintenance, improvemerts and depreciation on the trackage rights I'nes, with one fiind for 
the South Central region and one fiind for the Central Corridor/Califo.-nia. This ensures that 
trackage rights fees are used for the trackage rights lines rather than subsidizing other lines. 

Changes trackage rights fee escalator from 70% of RC.AF(U) to year-to-year changes in 
LT/SP actual s> stem average cost for the maintenance and operating cost elements covered by 
the fee. CMA will have the right to audit. This wdl correct the tendency of the fee to rise 
above actual costs over time becai se of the use of an escalator that did not incorporate 
productivity gains. 

Grants BNSF the right to handle traffic to and from cenain points in the Lake Charles area to, 
from or via New Orleans and to and from Mexico via Eagle Pass, Laredo or Browi^sville, and 
"3-to-2" traffic at Texarkana and Shrevepon to and from the Memphis BEA. This corrects 
situations at certain points where the scC-id remaining carrier after the merger could not 
offer a competitive routing to and from certain points. 

Adopts a dispatching protocol which includes pro . ision for on-site BNSF manager, at UT/SP 
expense, tc monitor dispatching of BNSF trains. This will ensure that BNSF will enjov equal 
dispatch of its trains. 

Affords BNSF the right to run any or all ofits traffic, at its option, in either direction on lines 
operated directionally by Applicants. This addresses ihe concern of many parties ihat BNSF 
would have difficulty rur^ning trains against ihe flow of traffic, particularly between Houston 
and .Memphis. 

Confirms BNSF access and interchange rights at Corpus Christi and Brownsville at least as 
favorable as SP has cunently. BNSF will have direct access to the Pon of Brownsville, BRGl 
and FNM, and BNSF will have the right to purchase a yard at Brownsville for trackage nghts 
operations. This will help to ensure BNSF competitiveness on traffic to and ft-om .Mexico. 
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(a Fe in ar.y particular case.' That should allay any remaining concenjs about the rate base, 

while objections that the rate would escalate to uncompetitive levels are no longer tenable now 

that the 707c RCAF-U adjustment clause has been replaced by ar adjustment mechanism based 

directly on actual changes in UP's costs. See Ice 2d V.S. 3; Kfcii;Klick V,S. 57-58. 

Even SP has competed effectively paying trackage rights compensai:on rates that are 

similar to those in the BN/Santa Fe Agreements. BN/Sanu Fe will be able - and fully expects 

— to compete vigorously and effectively under those tenns. 

n. THE RESPO.NSrv-E APPLICATIO.NS AND SUGGESTED ALTER.NATI\T OR 
ADDITIONAL CONDITIONS DO NOT SOLVE THE COMPETITIVE PROBLEMS 
r n v n . ? r n v l ^"^ ^ ^ ' ' ^ ' ^ STA.NT)ARDS FOR THE IMPOSITION OF 

We have shown above that the BN/Sanu Fe Agreements provide full remedies for the 

-competitive harai [that] is directly and causally related to the merger." BN/Santa Fe at 54. 

Once that has been established, no additional conditions are appropriate, and the Board's 

conditioning role is at an end. The Board's "role in merger proceedings is to evaluate carrier-

originated proposals to detennine whether ihey are consistent with the public interest.-

UP/MP/WP at 564. To ihii end. the Board grants only those conditions that are -narrowly 

tailored- to ameliorate the direct adverse effects of a merger; once those effects have been 

BN/banu Fe reads Applicancs' April 29 filing not only as providing to BN/Sanu Fe a 
segrnent-by-segment option to pay the lower of Agreement-based fees and traditional joim facili­
ties billing fees, but also as committing that traditional joint facilities billing calculations will be 
based on original investment cost le.« depreciation (plus an allocated share of actual roadway 

ToTo .̂tn'̂  "'̂ P'-'"̂ ^̂ - opposed to ^ boo'..: value that may have been adjusted 
bee UP, SP-.30 at 16 n.7 (equating the approach that Applicants are offering BN/Sanu Fe as an 
option with ponions of Mr. Crowley's verified sutements endorsing an approa-h based on 
original 'nvestrT.ent cost). BN/Santa Fe intends to hold Applicants to those representations, and 
lhe Board will have the ov ersight authority to do so as well. 
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5. Lower Ccsts 

UT achieved the efficiencies it predicted during the merger proceeding. UP 

estunates its annual savings from the merger at more than $690 million annually. The saxings 

reflect substantial reductions in administrative persormel and more efficient deplo>Tnent of 

agreement employees. More efficien*. routes, including directional running, reduce operating 

costs. Cai hire and olher equipment costs fell as transit times improved and interchange delays 

disappeared. Combined shops repair locomotives and cars more efficiently. 

LT also was able to realize enormous savings by reducing SP's costs of acquiring 

supplies and equipment. SP lacked LT's sophisticated contract monitoring systems. It also paid 

higher prices because i( could not secure the volume discounts that UP oblaineJ. Combined, UP 

and SP reduced supply costs even fiirther. 

LT's profiubilit>- has not increased markedly and its rates have not increased over 

lhe five-year oversight period. The Board should therefore conclude lhat most of these savings 

where passed along to customeri in the form of reduced rates. 

6. Capital bivestmeniŝ ^ 

By the end of 2001, UP expects to have i.nvested Sl 586 biilion to implement 

the UT/SP merger. LT's in', estmeni ^^ill exceed the $1.441 billion we predicted in the merger 

application by approximately S140 million. This total excludes more lhan $1.5 billion in costs 

associated with the service crisis cf 1997-98. It also does not include most ofthe costs of 

acquiring billions of dollars worth of locomotives and freight cars, even though those assets are 

used on former SP lines. 

53 We discuss Houstoa'Gulf Coast area investments separately at pp. 47-49, below. 
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BNSF-97 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI P.ACIFIC FIMLROAD COMPANY 

- CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY FOR CLARIFICATION 

Pursuant to Decision No 44 in the above-referenced proceeding, The Burlington 

Northern and Santa Fe Railway Company ("BNSF') petitions the Surface Transportation 

Board ("Board") for clarification of the merger conditions imposed by the Board In 

approving the UP/SP merger.^ See Decision No 44, 1 S T B. 233, 418-20 BNSF 

seeks a clarification of an issue with broad public policy implications that has arisen 

under the BNSF Settlement Agreement, as amended and imposed by the Board as a 

condition of the merger.^ Specifically, BNSF seeks a clarification as to when BNSF is 

^ The acronyms used herein are the same as those used in Appendix B to 
Decision No 44. 

^ "A prior decision may be clarified whenever there appears to be a need for a 
more complete explanation of the action taken therein." Finance Docket No. 32760, 
Decision No. 61 at 6 (served Nov. 20. 1996). 



required to construct or fund construction of a new connection or other facilities or 

improvements to serve a buiid-in/build-out line pursuant to the BNSF Settlement 

Agreement and the CMA Agreement. 

The issue has arisen in connection with the planned new build-in line which is to 

serve Union Carbide Corporation's ( "UCC ")•' plastics and chemicals production facility at 

Seidrift, TX from the former SP Port Lavaca Branch which runs between Placedo and 

Port Lavaca, TX. Claiming that BNSF's planned operations will interfere with its 

operations, UP has asserted that BNSF should be required to construct a new 

connection at Placedo and a new siding between Placedo and Kamey, TX (where the 

new line wil! connect with the Port Lavaca Branch) before it can provide service to the 

Seadrift facility. Maps depicting the rail lines involved and the build-in line are attached 

hereto as Attachment A. 

As explained below, the question of when BNSF should be required to construct 

a new connection or other facilities or improvements to serve a build-in/build-out line 

has application to more than just the immediate dispute between BNSF and UP. The 

question should be addressed by the Board because its resolution may significantly 

affect the public policy choices that underpin the Board's approval of the UP/SP merger, 

and it is important that other parties to the UP/SP merger proceeding be afforded the 

opportunity to submit their views on the issue. Resolution in a private arbitration would 

not afford them that opportunity. Further, Board resolution of the question is necessary 

As the Board has been previously advised, UCC has merged with The Dow 
Chemical Company ("Dow"). UCC continues to exist as the same corporate legal entity, 
but as a wholly-owned subsidiary of Dow rather than a publicly-traded company. 



to ensure that, over the 99 year term of the Settlement Agreement, BNSF is able to 

compete effectively on a level playing field with UP over the trackage rights lines."* 

It should be emphasized that what BNSF seeks in this Petition is policy guidance 

from the Board on the question presented - that is, the standard to be used in 

determining when BNSF may be required to construct or fund construction of a new 

connection or other facilities or improvements to serve build-in/build-out lines under the 

BNSF Settlement Agreement, CMA Agreement, and the Board's decisions. BNSF does 

not seek a resolution of the specific dispute concerning whether BNSF should be 

required to construct a connection at Placedo and/or a siding on tne Placedo-Kamey 

line. Nonetheless, in order to provide the Board with a complete background and 

context in o'-der to resolve the broader public policy question posed, BNSF will set forth 

the facts which have led to the dispute so that the Board will be fully apprised of that 

background and context in resolving the question. 

BACKGROUND 

In approving the UP/SP merger, the Board imposed as a condition that UP grant 

BNSF trackage rights over SP's Port Lavaca Branch to preserve the build-out option 

which the exclusively UP-served UCC facility at Seadrift enjoyed before the merger,^ 

" The question presented in this Petition was not addressed in the proposed 
Restated and Amended BNSF Settlement Agreement (UP/SP-386, BNSF-92) submitted 
to the Board on July 25, 2001, because the parties were at that time continuing their 
negotiations in the hope that, consistent with the Board's expressed preference for the 
private resolution of disputes, a mutually-agreeable resolution could be achieved. It is 
now clear, however, that such a resolution cannot be reached and that resolution by 1 ie 
Board is necessary. 

^ As the Board noted, the BNSF Settlement Agreement was amended by the 
parties to provide that BNSF would receive these trackage rights. See Section 4a of the 
BNSF Settlement Agreement, as amended by Section 3a of the Second Supplemental 
Agreement dated June 27, 1996. 



Decision No. 44, 1 S.T.B. at 475. Subsequently. UCC and BNSF reached agreement 

for the construction of a new line from the Seadrift facility to the Port Lavaca Branch, 

and BNSF filed a Petition for Exemption with the Board in Finance Docket No. 34003 on 

January 31, 2001, for authority to construct and operate the new line. Cn June 19, 

2001, the Board conditionally granted the requested exemption subject to the 

completion of the environmental review process.^ 

In February 2001, BNSF initiated discussions with UP conceming BNSF's plan 

for providing service to UCC via the new line. Specifically, BNSF advised UP that it 

planned to serve the new line oy running trains south from Houston on the UP Algoa-

Brownsville, TX main line over which BNSF received trackage rights under the BNSF 

Settlement Agreement. Near Placedo, TX, the trains would turn onto the former SP line 

using a reverse movement over an existing connection in the souJhwest quadrant of the 

crossing and then proceed east to a turn-out to the new line near Kamey, TX. After 

providing service to the UCC Seadrift facility, BNSF trains would return west over the 

Port Lavaca Branch to the UP main line near Placedo and, using a reverse movement 

over the southwest quadrant connection, get back on UP's Algoa-Brownsville, TX line to 

return north to Houston It is anticipated that BNSF will run one train of approxim.itely 

25 to 30 cars each way per day on the proposed line. BNSF's proposed route of 

service is reflected on Attachment A. 

During the parties' discussions concerning BNSF's proposed service plan, UP 

has insisted that "any level of interference" with its operations is unacccp^^Kie. Based 

^ The Post Environmental Assessment was issued on December 10, 2001, and the 
matter awaits a final Board decision. 



on this premise, UP has argued that BNSF should be required to build or fund a new 

connection at Placedo and a S'ding on the Placedo-Kamey line. As shown belc >/, UP's 

premise is directly contrary to not only the language of the BNSF Settlement 

Agreement, but also the Board s intent that BNSF should be able to provide fully 

competitive service to replace the service Inat would otherwise have been lo^t upon 

SP's absorption into UP. Accordingly, the Board should adopt the procedures set forth 

herein and clarify that, consistent with the terms of the BNSF Settlement Agreement 

and with governing law, BNSF may be required to construct or fund a new connection or 

other facilities or improvements to provide service to a build-in/build-out line only if UP 

demonstrates'^ that, absent such construction, BNSF's proposed service would 

unreasonably and materially interfere with UP's service to its customers and only if 

requiring BNSF to undertake such construction would be consistent with BNSF's ability 

to provide competitive service ^ 

It is appropriate for UP to carry the burden of establishing the requisite 
unreasonable and material interference since UP will in all cases be the owner of the 
lines involved and will have the most information concerning the existing operations on 
those lines. 

® Pursuant to Decision No 44. a request for a determination of whether BNSF is 
required to construct a connection and/or siding as UP proposes can be submitted to 
the Board or to arbitration. See Decision No. 44, 1 S.T.B. at 420 ("Any technical 
disputes with respect to the implementation of this build-in/build-out remedy may be 
resolved either by arbitration or by the Board ") The Board has recognized, however, 
that clarification of issues ansing under the Settlement Agreement may be appropriate 
to "provide guidance to the parties and to arbitrators in interpreting the intended scope" 
of the conditions to the UP/SP merger. See Decision No. 86 at 4. Similarly, the Board 
has stated that "an administrative proceeding might be preferable for the resolution of 
general matters with broad implications with respect to implementation of our 
conditions." Jd̂  at 6. The clarification sought in this Petition relates to "general matters 
with broad implications" that transcend the particular dispute over construction that may 
be required at Placedo and on the Placedo-Kamey line, and such a clarification would 
provide the 'guidance" necessary to the resolution of a variety of disputes. Besides the 



PROVISIONS OF THE BNSF SETTLEMENT AGREEMENT 
AND THE CMA AGREEMENT 

The original September 25, 1995 BNSF Settlement Agreement, as 

supplemented, is silent on the question of when BNSF should be required to construct 

or fund new facilities to serve a build-in/build-out line. The Restated and Amended 

BNSF Settlement Agreement, however, provides in Section 8(1) that the routing of the 

trackage rights which BNSF is to receive to serve a build-in/build-out line "shall seek to 

minimize the operating inconvenience to UP, consistent with ensuring that BNSF can 

provide competitive service." This language is identical to the language set forth in 

Section 13 of the CMA Agreement.^ 

ARGUMENT 

A. Connection at Placedo 

In a September 24, 2001 letter (Attachment B hereto), UP asserted that a new 

connection must be built at the crossing at Placedo because BNSF's proposed 

operation of one 25 to 30 car trair. per day in each direction will otherwise allegedly 

result in "unacceptable delays" to UP's traffic. Specifically, UP claimed that BNSF s 

proposed use of a reverse movement over the existing connection in the southwest 

Placedo situation, one other situation where such guidance is necessary is in 
connection with San Jacinto Rail Limited's proposed build-in line to the Bayport Loop in 
Finance Docket No. 34079. As the Board is aware, UP has already advanced the 
position there that San Jacinto should be required to construct a new connection at 
T&NO Junction in Houston because of claimed interference with UP's operations due to 
traffic from the Bayport Loop moving through that junction. 

^ As onginally written and executed, the CMA Agreement provided for a process 
where an arbitrator would determine whether a particular build-in/build-out was 
economically feasible under Interstate Commerce Commission and Board precedent. 
The Board rejected the feasibility standard and thus eliminated the need for an 
arbitration to determine if a build-in/build-out could be constructed. See Decision No. 
44, 1 S.T.B. at 420. 



quadrant of the crossing would "adversely impact the fluid operation" of the UP main 

lines between Houston/Flatonia and Brownsville In its letter, however, UP provided no 

detailed justification of its claim of interference, but simply claimed that each BNSF train 

would cause a delay of 30 to 60 minutes. UP further contended in its letter (i) that it was 

never the intent of UP or BNSF or of the Board that BNSF's operations could result in 

some level of "acceptable" interference with UP's operations; and (ii) that "[t]he creation 

of any level of interference with the owner's operations and service to its customers" is 

unacceptable. 

UP's bald assertion that BNSF's operations on the trackage rights lines cannot 

create "any level of interference" with UP s operations and service to its customers is 

clearly overly broad and not supported by the BNSF Settlement Agreement, the CMA 

Agreement, the Board's decisions, or any other authority. UP has sought support for its 

position in Section 9 of the BNSF Settlement Agreement. See September 24, 2001 

letter at 2. But UP's resort to Section 9 is unavailing. The only portion of Section 9 that 

conceivably is relevant to UP's position is Section 9b. Section 9b merely states that 

BNSF and UP will conduct a joint inspection to determine the new connections and 

related facilities that are "necessary to implement the trackage rights granted under this 

Agreement." BNSF Settlement Agreement Section 9b. Section 9b, however, says 

nothing about the standard to be used in determining whether a new connection is 

"necessary" or "required" "to implement" the trackage rights Thus, Section 9b provides 

no support for UP's no-interference standard. ̂ ° 

°̂ In the parties' negotiations, UP has also cited Section 2(n) of the Houston, Texas 
to Brownsville, Texas Trackage Rights Agreement (dated June 1, 1996). Section 2(n) 
of that agreement does not advance UP's position, either. That provision states that, 



Fu^he^ support for the conclusion that UP has misstated the standard to be 

applied in a situation involving a build-in/build-out line can be found, as noted above, in 

Section 8(1) of the Restated and Amended BNSF Settlement Agreement, to which UP 

has agreed Section 8(1) provides that the route over which BNSF shall receive 

Irackage rights to reach a build-in/build-out point shal! seek to minimize the operational 

inconvenience to UP/SP. consistent with ensuring that BNSF can provide competitive 

service." Thus, the language of the Restated and Amended BNSF Settlement 

Agreement clearly recognizes that some level of interference with UP's operations may 

occur in connection with BNSF service to and frcm build-in/build-out lines. Indeed, such 

a result is inherent in any increased use of UP s lines, and UP accepted the increased 

use of its lines in agreeing to grant BNSF trackage rights. In addition, as noted, Sectior; 

8(1) mandates only those steps to minimize inconvenience to UP that are "consistent 

with ensuring that BNSF can provide competitive service." This plainly is inconsistent 

with UP's no-interference standard, and, to the contrary, mandates consideration o* 

whether BNSF's operations would unreasonably and materially interfere with UP's 

operations and whether proposed construction remedies for such interference would be 

consistent with BNSF's ability to provide competitive service. 

"when entering, exiting, setting out or picking up from its existing lines of railroad or 
trackage rights lines ( User's Operations"), [BNSF] shall do so without unreasonable 
interference or impairment of the Joint Trackage." (Emphasis added ) Nothing in this 
provision states that the determination of whether "sufficient trackage" is available for 
BNSF's operations depends on whether those operations would cause any interference 
to UP's operations - which is the position that UP has taken To the contrary, the 
provision clearly states that BNSF must conduct its operations without "unreasonable 
interference or impairment" of the joint trackage, and it, therefore, strongly implies that 
the determination of whether BNSF may be required to construct additional trackage 
depends (at least in substantial part) on whether BNSF's operations without the new 
facilities would unreasonably or materially interfere with UP's operations. This is 
precisely the position that BNSF has advocated and UP has rejected. 

8 



In assessing whether proposed BNSr service to and from a build-in build-out line 

would cause unreasonable and material interference with UP's operations, 

consideration should be given lo whether similar operations have caused undue 

interference with UP s operations elsewhere. For instance, BNSF's proposed use of 

reverse movements at Placedo is similar to the practice at T&NO Junction and Dayton, 

TX where the number of such movements is similar, and UP is nonetheless able to 

operate without undue difficulty. Similarly. UP itself employs this same type of reverse 

movement to move its grain trains onto the Port Terminal Railroad Association at North 

Yard in Houston, 

Further, in determining whether the construction of a new connection or other 

facilities for reducing interference with UP's operations would compromise BNSF's 

ability to provide competitive service " (Section 8(1) of the Restated and Amended BNSF 

Settlement Agreement), consideration should be given to whether SP would have had 

to construct a connection to provide the service at issue. ̂  ̂  

Based on these principles and considerations, the Board should clarify that: 

e When BNSF presents an operating plan to UP to serve a build-in/build-out line. 
UP is required to approve that operating plan unless the plan will cause 
unreasonable and material interference witfi UP"s operations. 

• If UP believes that BNSFs proposed operating plan would cause such 
interference, then UP must provide (i) a detailed justification in writing supporting 
its position, and (ii) a proposed alternative operating plan which will enable BNSF 
to provide competitive service to the shipper with the least additional cost. 

11 The Board has most recently noted that the build-in/build-out condition was 
imposed by the Board on the UP/SP merger "to replicate . . . competitive opportunities 
that would otherwise have been lost upon SP's absorption into UP". (Finance Docket 
No. 32760 (Sub-No. 21), Decision No. 19 at 2 (served Nov. 8, 2001).) BNSF should 
therefore be able to operate in a manner that most closely replicates the service SP 
would have provided (i.e.. BNSF should be able to "step in the shoes" of SP). 



e If UP's proposed alternative operating plan would require BNSF to construct or 
fund new facilities or other improvements, then UP is required to provide an 
explanation of why the operations of the two carriers cannot be coordinated to 
avoid the need for the construction of new facilities. 

e If, at that point, UP and bNSF continue to disagree as to the need for the 
construction of new facilities and as to how they should be funded, then the issue 
"may be resolved either by arbitration or the Board" (see Decision No. 44, 1 
S.T.B. at 420). 

The adoption of these procedures would enable BNSF to provide competitive service to 

shippers via build-in/build-out lines to replace the competition that would have otherwise 

been lost by the merger while at the same time affording protection to UP's ability to 

serve its customers. 

B. Siding on Placedo-Kamey Line 

In Its discussions with BNSF, UP has alio asserted that BNSF should be 

required to construct a new siding on the Placedo-Kamey line for UP s use because 

BNSF's proposed service would interfere with UP's practice of leaving unit rock trains 

on the line to unload them to the customer. In support of its position, UP asserted in its 

September 24, 2001 letter that it was not the parties' intent when they executed the 

BNSF Settlement Agreement that UP would be "impeded in its ability to continue to 

provide service to existing customers in the manner service was provided prior to the 

merger." UP further asserted that "any BN-proposed change to existing operations or 

While BNSF's current Petition for Clarification relates to service to build-in/build-
out lines, the issues may alsc arise in the context of providing service to other shippers 
to which BNSF gained access under the merger conditions, particularly including new 
faci'ities on trackage rights lines. To the extent this is so, the Board should clarify that 
the procedures outlined above should apply to such set vice as well. In either case, 
appropriate changes incorporating the procedures should be made to the Restated and 
Amended BNSF Settlement Agreement. 
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access to a new customer that adversely impacts an existing customer must be 

remedied by BNSF to UP's satisfaction." 

There is again, however, no standard anywhere in the BNSF Settlement 

Agreement which even remotely resembles the absolutist principle that UP proposes.̂ "^ 

The Board should clarify that UP cannot conduct operations, including parking cars or 

trains on a through route that impede BNSF's ability to provide competitive service to a 

build-in/build-out line. The Port Lavaca Branch is a certificated line over which BNSF 

was expressly granted trackage rights in the BNSF Settlement Agreement as a 

condition of the merger, and UP s operations would preclude BNSF from fully exercising 

those trackage nghts. It makes no sense for UP to take the position that it is entitled to 

block a line at its discretion and to require BNSF to pay for a siding that UP - not BNSF 

- would use.^* 

Moreovei, absent the merger, SP would likely have implemented the most cost 

effective and practical solution it could to accommodate the rock tram unloading 

operations so that S P could provide service to both the customer and UCC. UP should 

be put to a similar task. That is, BNSF should not be required to provide funding for a 

13 

To the extent the BNSF Settlement Agreement does set forth a standard, it would 
be the same as that discussed above for a build-in, and the relevant questions in the 
present dispute would be whether BNSF's proposed operation of one train in each 
direction each day on the Placedo-Kamey line would cause unreasonaL'e and material 
interference with UP's sen^ice to its customer. 

In any event, as in other areas, UP should be required to substantiate its claim 
that BNSF's operations would unreasonably and materially interfere with UP's 
operations, including, in the present dispute, providing information on where the 
blockage occurs on the line (e.g., on which side of Kamey), when and how often the 
blockage occurs, and whether the blockage will extend into the future on a more or less 
"permanent" basis. 
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siding in a case like this unless there are no other practical alternatives.^^ UP's 

implementation of unloading directiy off the line would impede BNSF's ability to 

implement the Board's competitive trackage rights conditions, and the Board should 

clarify that, in situations such as this, BNSF should not be required to bear the costs 

associated with creating acce? s to the line. 

CONCLUSION 

For the reasons set forth above. BNSF requests that the Board adopt the 

procedures set forth herein and clarify that BNSF should be required to construct or 

fund a new connection or other facilities or improvements to provide service to a build-

in/build-out line only if UP demonstrates that, absent such construction, BNSF's 

proposed service would unreasonably and materially interfere with UP's service to its 

In this regard, it appears that the unit rock trains operate only about one to three 
times a week, and some sort of plan could be devised which would accommodate those 
trains as well as BNSF's projected six trains each week to and from Seadrift ~ 
particularly since the line seems to be lightly used. For instance, the rock trains could 
be pulled east on the Port Lavaca Branch past Kamey while the BNSF trains moved to 
and from the build-in line or the cars could be staged east, rather than west, of Kamey. 

12 



customers and only if requiring BNSF to undertake such construction would be 

consistent with BNSF's ability to provide competitive service. 

Respectfully submitted, 

Jeffrey R. Moreland Erika Z. Jones 
Richard E. Weicher Adrian L. Steel, Jr. 
Sidney L. Strickland, Jr. Adam C. Sloane 
Michael E. Roper 
Sarah Whitley Bailiff 

The Burlington Northern Mayer, Brown & Platt 
and Santa Fe Railway Company 1909 K Street, NW 
2500 Lou Menk Drive Washington, DC 20006 
Third Floor (202) 263-3000 
Ft. Worth, Texas 76131-0039 
(817) 352.-2353 or (817) 352-2368 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

December 17, 2001 
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UNION PACinC RAILROAD COMPANY 
STEVE BARKLEY 24,25 j^y^ WeslfieW Hd 

Regnnal Vice PrssKJan: ^ ^ Spnr>g Texa* 77373 
Southam Regan ^ W H % (281)350-7201 

September 24, 2001 

Mr. Rollin Bredenberg 
Vice President, Service Design & Performance 
The Burlington Northern & Santa Fe Railway Company 
2600 Lou Menk Drive 
P. O. Box 961034 
Fort Worth, TX 76161-0034 

Re: Build-Out at North Seadrift. Texas 

Dear Rollin: 

Reference is made to your letter of August 29, 2001 regarding the 
proposed build-out at North Seadrift, Texas. 

We have thoroughly reviewed your comments to my letter of July 5, 2001 
and disagree both with BNSF's assessment ofthe potential impact of its 
proposed operating plan on UP's operations and with BNSF's interpretation of 
the intent ofthe UP/BNSF Settlement Agreement and the CMA agreement. 

First. BNSF's proposed operating plan is unacceptable since even the 
modest volumes BNSF projects it would handle (one train averaging 25-30 cars 
per day in each direction) would result in unacceptable delays on UP's mainlines 
between Houston/Flatonia and Mexico via Brownsville. Although it is 
inconceivable to UP that BNSF and the customer to be served by the build-out 
have no immediate plans to increase their projected volumes as quickly as 
possible to capitalize upon the expenses they have incurred, even the hÂ o trains 
that BNSF projects to operate would each cause a conservative 30 to 60 minute 
delay on a corridor that handles 21 trains per day, with expected growth as crew 
resources become available. Without the construction of any of the connections 
proposed by UP, even the start-up volumes projected in BNSF's plan would 
adversely impact the fluid operation of the mainlines behween Houston/Flatonia 
and Brownsville, a line which is jointly used by UP, BNSF and TexMex to access 
various seaports and gateways to Mexico. 

Second, BNSF is correct in stating that the former SP could have operated 
to Houston via Flatonia. but SP could also have restored service over its line 
between Placedo and Houston via Rosenberg. That option is no longer open to 



UP since the line is now owned by TexMex. In any event, UP believes that it 
neither was the intent of the STB. nor is it in the spirit of the CMA agreement that 
BNSF be given expansive trackage rights in order to avoid minimal expenditures 
for the construction of faciiities required to alleviate the disruption of UP's 
operations caused by BNSF's operations. 

Third. UP categorically disagrees that it was ever the intent of UP/BNSF or 
of the STB to establish joint operations which would result in some "acceptable" 
level of interference on the owner's tracks. The creation of any level of 
interference with the owner's operations and service to its customers by 
operating rights granted in the UP/SP merger is unacceptable. Section 9 of the 
BNSF/UP Settlement Agreement clearly requires the parties to construct 
connections and any otHor improvements necessary to prevent such 
interference. 

Lastly, the is^ue regarding UP's continued service to its customer located 
on the Placedo - Kamey portion of the Port Lavaca Subdivision was a condition 
that existed prior to the BNSF/UP Settlement Agreement. Clearly it was not the 
parties' intent that UP be impeded in its ability to continue to provide service to 
existing customers in the manner that service was provided prior to the merger 
Accordingly. UP believes that any BNSF-proposed change to existing operations 
or access to a new customer that adversely impacts an existing customer must 
be remedied by BNSF to UP's satisfaction. 

UP stands ready to further discuss the implementation of the options 
outlined in my letter of July 5. Please let me know when you would like to meet 
for further discussions. 

Sincerely. 

Steve Barkley 



CERTIFICATE OF SERVICE 

I do hereby certify that copies of The Burlington Northern and Santa Fe Railway 
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The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street NW 
Washington. DC 20423-0001 

Re: Finance Docket No. 32760, Union ''acific Corporation, et al. --
Control and Merger — Southem Pacific Rail Corporation, et al. 

Dear Secretary Williams: 

Hnclo.sed for filing in the abo\e-captioned proceeding are the original and twenty-five 
(25) copies of both the "Highly Confidential" version and "'Public" version ofthe Joint Petition 
of The Burlington Northem and Santa Fe Railwa> Company, and Entergy Services, Inc. and 
Entergy Arkansas. Inc. for Enforcement of Merger Condition (BNSF-95/ESI-34). 

The Petition has been designated as "Highh Confidential" under the protective order 
issued in this docket. Copies ofthe public version of the petition are being served on all parties 
of record. .Any party of record who has executed the undertaking for highly confidential material 
and wishes to receive a copy of the highly confidential version of the Petition may contact 
Adrian Steel at (202) 263-3237. Also enclosed is a 3.5 inch disk containing the text ofthe highly 
confidential and public versions of the filing in WordPerfect 9 format. 

I would appreciate it if you would date-stamp the enclosed extra copies and retum them 
to the messenger for our files. 

Sincerely, 

Erika Z. Jones 

Enclosures 

cc: All Parties of Record 

Office of th« S icretary 
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PUBUC VERSION 
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SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
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COMPANY, SPCSL CORP AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

JOINT PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY, AND ENTERGY SERVICES, INC. 

AND ENTERGY ARKANSAS, INC. 
FOR ENFORCEMENT OF MERGER CONDITION 

EXPEDITED HANDLING REQUESTED 

C Michael Loftus 
Donald G Avery 
Peter A Pfohl 
Slover & Loftus 
1224 Seventeenth Street, N W 
Washipgion, D C. 20036 
(202) 347-7170 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D C. 20036 

Attorneys for Entergy Services, 
Inc and Entergy Arkansas, Inc. 
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Adhan L. Steel, Jr. 
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PUBLIC VERSION 

BNSF-95 
ESI-34 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

JOINT PETITION OF THE BURUNGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY, AND ENTERGY SERVICES, INC. 

AND ENTERGY ARKANSAS, INC. 
FOR ENFORCEMENT OF MERGER CONDITION 

EXPEDITED HANDLING REQUESTED 

Pursuant to Decision No. 44 and Decision No. 72 in the above-referenced 

proceeding, Petitioners The Burlington Northern and Santa Fe Railway Company 

("BNSF"),^ and Entergy Services, Inc. and Entergy Arkansas, Inc. (collectively 

"Entergy") petition the Surface Transportation Board ("Soard") for an order of 

^ The acronyms used herein are the same as those in Appendix B to Decision No. 
44. 



enforcement directing UP to permit BNSP to connect from BNSF's lines at Jonesboro 

and Hoxie, AR with its trackage rignts over UP to provide rail service to Entergy's coal-

fired electric generating station at White Bluff, AR.^ 

INTRODUCTION 

As the Board is aware, there is a dispute between BNSF and UP as to whether 

BNSF has the right under the BNSF Settlement Agreement to connect from its own 

lines to the UP and SP lines north of Bald Knob and Fair Oaks, AR over which BNSF 

received trackage rights as a condition of the UP/SP merger. BNSF, supported by the 

U.S. Department of Transportation, Entergy, and The National Industrial Transportation 

League ("NIT League"), contends that BNSF has the right to do so while UP contends 

that BNSF does not have that right The parties have submitted their comments and 

replies on this dispute in the Board's general UP/SP merger oversight proceeding 

(Finance Docket No 32760 (Sub-No. 21)), and Petitioners do not propose to restate 

their arguments on the dispute here Rather, the purpose of this Petition is to request 

the Board to rule expeditiously on ^his particular dispute in light of the circumstances 

described below pertaining to the contract being negotiated between BNSF and Entergy 

for tti^ transportation of Powder River Basin ("PRB") coal to Entergy's White Bluff 

Station. 

^ In Decision No. 72, the Board stated that "any beneficiary of the Decision No. 44 
conditions has the right to seek relief from the Board " Slip op. at 8 (footnote omitted). 
See also id. at 8 n.18 ("We wish to clarify that shippers have rights under the BNSF 
agreement because we have imposed the terms thereof as a condition to the merger. 
* * * [S]hippers have recourse to the Board for enforcement of the merger conditions "). 



BACKGROUND 

Entergy owns and operates a coal-fired electric generating station known as the 

White Bluff Station, which is located on UP's Pine Bluff-Little Rock line, just north of 

Pine Bluff, AR. At the time ofthe UP/SP merger, the White Bluff Station was exclusively 

served by UP. However, in the UP/SP merger proceeding before the Board, Entergy 

received the right to obtain service from BNSF by building out to the former SP line at 

Pine Bluff over which BNSF received trackage rights. Union Pacific et al. - Control and 

Meraer - Soutnern Pacific et a l , Decision No 44, 1 S.T.B. 233, 429-30 and 469 (1996). 

Subsequently, as an outgrowth of UP's service crisis in 1997. Entergy filed suit against 

UP for breach of the parties' coal transportiition contract. Then, in 2000, the Board 

confirmed Entergy's right to access BNSF by connecting to a former SP track near the 

Pine Bluff Arsenal rather than building all the way into downtown Pine Bluff Decision 

No. 88 (served March 21, 2000). 

Last summer, Entergy and UP reached agreement on the settlement of Entergy's 

lawsuit. 

In reliance on UP's commitment, Entergy and BNSF have negotiated the terms of 

a rail transportation contract covering BNSF deliveries of PRB coal to the White Bluff 

Station.^ Given the language of Section 91 of tne BNSF Settlement Agreement 

providing BNSF with the right to connect with the trackage nghts lines from its own lines 

^ While all of the essential terms of the contract have been finalized, the contract 
has not yet been executed due to the uncertainty raised by UP's opposition to BNSF's 
proposed interchanges between its lines and the trackage rights lines at Jonesboro and 
Hoxie. 



(and the language of Section 6c drafted by UP which expressly preserves BNSF's rights 

under Section 91), BNSF and Entergy have negotiated the terms of the contract on the 

basis of a service plan which would route the loaded BNSF unit coal trains from the 

PRB over BNSF's lines via Sohngfield, MO to Jonesboro, then bouth on the former SP 

line to Pine Bluff, and over to the White Bluff Station on UP's line. After the coal is 

delivered, the empty trains would continue to Little Rock on the UP line, turn north onto 

the UP line at Little Rock to Hoxie where they would return to the BNSF line for the trip 

back to the PRB. This routing, which is shown on the map attached to the Verified 

Statement of Richard C. Ellis of BNSF ("Ellis V S ") submitted herewith, provides the 

most direct, least circui*ous routing, provides Entergy with maximum equipment 

utilization, and closely replicates the pre-merger BNSF-SP routing which was available 

to Entergy.'* Deliveries of coal under the contract are projected to commence on 

January 1, 2002. Ellis V S. at 2. 

UP has taken the position, hov^ever, both in its discussions with BNSF and in its 

pleadings before the Board that, nohvithstanding the language of the BNSF Settlement 

Agreement cited above, BNSF does not have the right to enter and exit the trackage 

rights lines at Jonesboro and Hoxie and that BNSF's unit coal trains mus: continue to 

Memphis and return back to the trackage rights lines in order to provide service to the 

White Bluff Station. 

" An alternative routing - one which would replicate the exact pre-merger BNSF-
SP service option - would route the return trains back through Pine Bluff, north on the 
former SP line to Jonesboro and then back to the PRB via Springfield. However, given 
the institution of directional operations on the UP and SP lines in this corridor, the 
routing described above, which would have the o\<Z^ unit trains join the directional 
operations, was selected. Ellis V.S. at 2. 



NEED FOR EXPEDITION 

Although BNSF and Entergy recognize that the Board will endeavor to resolve all 

of the disputed issues relating to the Restated and Amended BNSF Settlement 

Agreement promptly, BNSF and Entergy need to have the dispute concerning BNSF's 

right to connect with the trackage rights lines at Jonesboro and Hoxie resolved as soon 

as practicable. As described below, there are several reasons for such expedition. 

First, as set forth at pages 2 to 3 of the Ellis Verified Statement, if BNSF is to be 

required to route Entergy's traffic to Memphis, then it will have to alter the service plan 

described above. Instead of turning south onto the former SP line at Jonesboro, the 

loaded PRB coal unit trains would proceed on BNSF's line to West Memphis to be 

interchanged to the trackage rights lines there In order to make the interchange, BNSF 

would have lo construct at significant cost an interchange at Bridge Junction in West 

Memphis or rehabilitate and upgrade its West Memphis Branch. ^ 

Both of these projects, which are reflected on the map attached to the Ellis 

Verified Statement, will require substantial lead time. Ellis V S. at 3. For instance, the 

construction of an interchange between BNSF and UP at Bridge Junction would require 

a significant amount of fill and could take up to 6 to 9 months to complete, ibid 

Similarly, the rehabilitation and upgrading of BNSF's West Memphis branch would 

require the rehabilitation of an out-of-service connection, significant fill, and the 

^ In the event the Board determines that BNSF must route its trains via Memphis, 
BNSF would, if a contract with Entergy were finalized based on that route, operate the 
loaded trains through Bridge Junction across the Mississippi River to the east side of 
the river, run around the train and then operate the train back across the Dhdge and 
onto the UP line until the necessary interchange connections are completed. Because 
such service would cause congestion on the single track bridge across the Mississippi 
River, work cn the interchange connections would need to commence as soon as 
possible. Ellis V S. at 3. 



rehabilitation and upgrading of the rail on the entire branch. The necessary work for this 

alternative would take even longer and could require as much as 9 to 12 months. Ibid 

Once interchanged, the loaded trains would proceed over the former SP line to Brinkley 

where they would join the southbound former SP line to Pine Bluff and then on to the 

White Bluff Station. 

The empty trains would follow the return route through Little Rock as descnbed 

above, but they would turn off of the northbound UP line at Bald Knob and travel back 

east to West Memphis (via Fair Oaks) on the UP line. Once there, they would 

interchange to the BNSF West Memphis branch for their return to the PRB. A new 

connection, which could take up to 6 to 9 months to complete, would need to be 

constructed at Presley Junction to implement the interchange. Ellis V S. at 3. 

Even if the Board finds that BNSF has the right to connect to the trackage rights 

lines at Jonesboro and Hoxie, BNSF still needs to make the arrangements for those 

connections. Ellis V S. at 4. A connection behA/een the UP and BNSF lines at Hoxie will 

require upgrade and other work and could take up to 2 months to complete. BNSF 

must also, regardless of the route, develop and design the specific operating and 

service plans for the service to the White Bluff Station, including plans for locomotive 

allocation, crews, federal inspection of the trains, and locomotive fueling. Ibid. 

Accordingly, BNSF needs to know as soon as possible which route its unit trains to the 

White Bluff Station will take so that, to the extent possible, the necessary preparatory 

work can be completed before the anticipated commencement of service on January 1, 

2002. 



Second, as set forth in the Verified Statement of Jeffrey G Herndon of Entergy 

("Herndon V S. ") submitted herewith, under its coal transportation agreement with UP, 

entered in settlement of Entergy's breach of contract litigation with UP, Entergy is 

required to provide certain notices in advance of each calendar year regarding its 

intended coal shipments. 

Entergy must factor into its notice to UP the tonnage that it intends to ship to 

White Bluff via BNSF. However, if Entergy assumes for purposes of such notification 

that the new agreement with BNSF will be executed and an adverse ruling by the Board 

prevents that from occurring. 

As set forth above, Entergy must make its nomination for 2002 by November 1, 

2001. If the routing issue before this Board is not resolved by that time, Entergy may be 

forced to forego BNSF service for much or all of 2002 due to the absence of an 

executed contract with BNSF and the uncertainty that would exist as to whether, when. 



and on what terms such a contract could be entered and how long it would take BNSF 

to complete necessary track improvements for the route that UP argues is required. 

CONCLUSION 

For tha reasons set forth in BNSF's and Entergy's submissions in the oversight 

proceeding, the Board should enforce the clear language of the BNSF Settlement 

Ap-eement, reject UP's proposal to delete that language, and hold that BNSF has the 

right to connect from BNSF's lines at Jonesboro and Hoxie, AR with its trackage rights 

over UP to provide rail service to Entergy's White Bluff Station. Further, as noted 

above, there are steps and actions which BNSF and Entergy must take in the 

immediate futuro in order for the delivery of PRB cod; to Entergy's White Bluff Station to 

cc'r:menc.e effective January 1, 2002, as contemplated by their negotiations. 

Accordingly P-.̂ tltioners request that UP be required to file its response to this Petition 



as soon as practical,^ and that the Board expedite its consideration of the Petition and 

issue its decision as soon thereafter as practical. 

Respectfully submitted, 

C. Michael Loftus Erika Z. Jones 
Donald G Avery Adnan L. Steel, Jr. 
Peter A. Pfohl Adam C. Sloane 
Slover & Loftus Mayer, Brown & Platt 
1224 Seventeenth Street, N.W. 1909 K Street, N W. 
Washington, D C. 20036 Washington, DC 20006 
(202) 347-7170 (202) 263-3000 

OF COUNSEL: Jeffrey R. Moreland 
Richard E. Weicher 

Slover & Loftus Sidney L Strickland, Jr. 
1224 Seventeenth Street, N.W. Michael E. Roper 
Washington, D C. 20036 The Burlington Northern 

and Santa Fe Railway Company 
Attorneys for Entergy Services, 2500 Lou Menk Drive 
Inc. and Entergy Arkansas, Inc. Third Floor 

Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Attorneys for 
The Burlington Northern 
and Santa Fe Railway Company 

September 28, 2001 

® Such a directive should not be difficult for UP to comply with since, with its 
arguments on the merits having previously been submitted to the Board, the only issue 
which would need to be addressed in its response would be BNSF and Entergy's 
request for an expedited decision. 
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CERTIFICATE OF SERVICE 

I do hereby certify that copies of the foregoing Joint Petition of The Burlington 

Northern and Santa Fe Railway Company, and Enterg/ Services, Inc. and Entergy 

Arkansas, Inc. (BNSF-95/ESI-34) are being served on all parties of record. Public 

Versions of the Petition are being served on all parties of record, and Highly 

Confidential versions are being served on counsel for Union Pacific Railroad Company 

and Entergy Services, Inc. and Entergy Arkansas, Inc. 

01 
Adrian L Steel, Jr. 



Verified Statement 
of 

Richard C. Ellis 

My name is Richard C. Ellis. I am the Assistant Vice President, Unit Train Operations, 

of The Burlington Northern and Santa Fe Railway Company C'BNSF"). My office address is 

2600 Lou Menk Drive. Fort Worth, Texas 76131-2830. 

I have been employed by BNSF and its predecessors since 1972, spending all of my 

career in operations. 1 have been in management positions since 1978, most of which have 

involved management of unit coal train operations, either at the Powder Ri\ er Basin ("PRB") 

end or the deli\ ery end. I have held positions as ihe Terminal Superintendent al BNSF's 

Alliance, Nebraska yard from 1984-88, as the Terminal Superintendent in Minneapolis, 

Minnesota from 1988-92, as the General Superintendent of Transportation in Minneapolis from 

1992-96, and as the Assistant Vice President, Transportation for the BNSF system in Fort Worth 

from 1996-97. I have held my current position since 1997. As the Assistant Vice President, Unit 

Train Operations, I am responsible for all unh train operations on BNSF, including coal unit train 

operations in the PRB on lines owned solely by BNSF and on the line owned jointly by BNSF 

and the Union Pacific Railroad Company (''UP") and operated by BNSF. 

The purpose ofthis Verified Stalement is lo describe lhe routing which BNSF would use 

to provide coal unit train service to Entergy Services, Inc and Entergy Arkansas, Inc.'s 

(collectively, "Entergy") coal-fired electric generating station al White Bluff. AR. Entergy and 

BNSF have negotiated the terms of, but not yet executed, a rail iransportation contract covering 

BNSF deliveries of PRB coal to the White Bluff Station by BNSF. 

Given the language of Section 91 of the BNSF Settlement Agreement providing BNSF 

wilh the right to connect wilh the irackage rights lines from ils own lines (and the language of 



Section 6c drafied by UP which expressly preserves BNSF's righls under Seciion 91), BNSF and 

Entergy have negotiated the terms of the contract on the basis of a service plan which would 

route the loaded BNSF unit coal trains from the PRB over BNSF's lines via Springfield, MO to 

Jonesboro, then south on the former SP line to Pine Bluif, and over to the White Bluff Station on 

UP's line. When a train is made empty, it would continue to Little Rock on the UP line, tum 

north onto the UP line al Little Rock to Hoxie where il would return lo the BNSF line for the trip 

back to the PRB. As shown on the map attached hereto, this routing provides lhe mosl direct, 

least circuitous routing, provides Entergy with maximum equipmeni utilization, and closely 

replicates the pre-merger BNSF-SP routing which was available to Entergy. Deliveries of coal 

under the contract are projected to commence on January 1, 2002. 

An alternative routmg - one which would replicate the exact pre-merger BNSF-SP 

service option - would route the return trains back ihrough Pine Bluff, north on the former SP 

line to Jonesboro and then back lo the PRB via Springfield. However, given the inslilufion of 

directional operations on the UP and SP lines in this corridor, the routing described above, which 

would have the BNSF unit trains join the directional operations, was selected. 

If BNSF is to be required to route Entergy's traffic to Memphis as UP has contended, 

then BNSF will ha\ e to alter the ser\ ice plan described above. Instead of tuming south onto the 

former SP line al Jonesboro, the loaded PRB coal unit trains would proceed on BNSF's line lo 

West Memphis to be interchanged l ^ the Irackage rights lines there. Once interchanged, the 

loaded trains would proceed over the former SP line lo Brinkley where they would join the 

southbound former SP line to Pine Bluff and then on to the White Bluff Station. In order to 

make the interchange at West Memphis, BNSF would have lo construct at significant cost an 

inierchange at Bridge Junction in West Memphis or rehabilitate and upgrade its West Memphis 



Branch. Both of these projects will require substantial lead time. For instance, construction of 

an interchange between BNSF and UP at Bridge Junction would require a significant amount of 

fill and could lake up to 6 to 9 months to complete. Similarly, the rehabilitation and upgrading 

of BNSF's West Memphis branch would require the rehabilitation ofan oul-of-service 

conneclion, significant tlli, and the rehabilitation and upgrading ofthe rail on the entire branch. 

The necessary work for this altemative would take even longer and could require as much as 9 lo 

12 inonths. 

The empty trains would follow the return route ihrough Little Rock as described above, 

but they vvould tum off of the northbound UP line at Bald Knob and travel to West Memphis (via 

Fair Oaks) on the UP line. Once there, they would interchange to the BNSF West Memphis 

branch for their return to the PRB. .A new connection, which could take up to 6 lo 9 months to 

complete, would need lo be constructed al Presley Junction to implement the inierchange. 

In the event the Board determines thai BNSF must route ils trains via Memphis and a 

contract with Entergy were finalized based on that route, BNSF would operate the loaded trains 

ihrough Bridge Junction across lhe Mississippi River to the east side ofthe river, run around lhe 

train and then operate the train back across the bridge and onto the UP line until the necessary 

interchange connections are completed. Because such service would cause congestion on the 

single-track bridge across the Mississippi River, work on the interchange connections would 

need to commence as soon as possible. 

Even if the Board finds that BNSF has the right to cormect lo the trackage rights lines at 

Jonesboro and Hoxie, BNSF still needs lo make the arrangements for those connections. A 

connection between the UP and BNSF lines at Hoxie will require upgrade and other work and 

could lake up lo 2 months to complete. BNSF must also, regardless of lhe route, develop and 



design the specific operating and serx'ice plans for the serv ice to the While Bluff Station, 

including plans for locomotive allocation, crews, federal inspection of the trains, and locomotive 

fueling. 

Accordingly, BNSF needs to know as soon as il can which route its unit trains to the 

White Bluff Station will take so lhat, to the extent possible, lhe necessary preparatory work can 

be completed before the anticipated commencement of service on January 1, 2002. 



VERIFICATION 

THE STATE OF TEXAS ) 
) 

COUNTY OF TARRANT) 

Richard C. Ellis, being duly swom, depo.ses and .says that he has read the 

foregoing statement and thai the contents thereof are true and correct lo lhe best of his 

knowledge and belief. 

Richard C. Ellis 

Subscribed and swom lo before me on this <̂C? day of September, 2001. 

1 : % . ^ £ f i 1 NotaryPublic 

My CommLssion expires: ""O'.nmm'^ 
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I . The Board's Decision Was In Frror Because ll Misinterprets 
The Sigiiificance ofthe .Addeiuliim to the Underlying Uontracl 3 

.\. I hc Board Frrcd In Finding I hat l he Adilcndiim Amounted 
To "Ma|or Surgerv" .And rinis Ineligible I'or Benetits Under 
The Contract Moditlcation Condition; I he .Addendum Was 
Not A Substantive Change l o The Underlying Contract 3 

R The .Addendum ItselfStates lhat It Is Not lo Be Considered 
A Neu C ontiact And The Parties Never liileiided It lo 
Bc A New Contract 5 

II The Board's Decision Was In I in>i Because li Arbitrarily Imposes 
New 1 iiiulatioii-. Upon 1 he Ci>iiliacl Modilicalioii Condition 
Contrary to B(̂ lh Precedent and the Inlenl ot the Contracting Parties 8 

A. I he Board s Pre\ ious Decisions Concenung I he Contiact 
Modilicalioi! ( lau.se Ate I \pansi\e In Scope 8 

B. Decision No. S') Places Arbitrarv I imiialions I pon l he Ability 
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III I he Boaid's Decision Was In I itoi Becau.se l ! I iiduly Burdens 
.A 2-to-l Shipper And Beiiellls A P.ulv m Bie.ii li. Coiitrarv To The Intent 
o r I he ( ontiaet NUHlilicalioii v oiuhliou I 2 

A 1 he Purpose And Intent Ol" l he Contract Modification Cl.uise 
Is l o Benefit BNSl And :- ro 1 Shippers 12 

B Decision No. X*) linduly And Un|uslly Burdens A 2 lo- l 
Shipper And Benefits A Carrier l hat Is In Breach Ol A B(Kird 
liiiposeil Directive 13 

CONCLUSION 14 
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BFFORF TIIF 
SVRFAC F I RANSPOR I A I ION BOARD 

FINAN( F D(K KF I NO. 32760 

I NK)N PAC IFK ( ORPORA I ION, I NION PAC IFK RAII ROAD (OMPANY 
AND MISSOl Rl PAC IFK RAII ROAD (OMPANN 

- ( O N I ROI AND M F R ( ; F R -

SOI I IIFRN PA( IFK RAII (ORPORA I ION. SOI I IIFRN PA( IFK 
I RANSI'OR I A I ION (OMPANV, ST. FOI IS SOI I IIW FS FFRN RAII W AY 

( ()MPAN\ . SP( SI ( O K I ' . AND I MF DFNN FR 
AND RIO (.RANDF WKSI FRN RAIFROAD (OMPANN 

PF I I I ION FOR RF( ONSIDFR \ I ION OF "( ON I R \ ( F 
MODII K A I ION ( O N D I I ION" I'OR I ION OF DF( ISION NO. 8M 

.Aineieiil I ("I I " ) heiciiy petitions the Surtace I lanspoit.itioii Bviaid t' S I B" or 

"Board"). |iiirsii.!iil to (' I K ^111 .s (1">*)S). for reconsideration ofthe Board's decision in 

this matter, served iune I , 2()(>().' In Decision No. S') the Board committed material error by 

deiiv iiig I I the bciielils ot the eonlrael mollification condition as establi.slied m the Bt.aid's 

pievious ilecisioiis iiumbeied 44. ^7 and 7,V In support ol its peliliou, I I shows the rollovviiig. 

SIM.MAR^ OF ARCa .MKN F 

1 IK Bo.iui's Decision Nw SO st.ited that even tluiugh the previous S I B decisions lound 

that the contract mollification condition applies "lo every contract entered into prior to the 

coiisiiiiima'.ioii ot the merger by a 2-lo-1 sliippei. on the one hand, and either I P | " l nion Pacilic 

Railro.id ' l or SP ("Southern Pacific Kailroad"| on liu- other." the contract modification ciMiditioii 

' Union Pac Corp et al.-( ontrol and Merger-Southern Pac. Corp. et al . I .1). 327()0 ("UP/SP"). 
Decision No S'). Slip op. (.STB scr\'cd .lune I . 2000) ("Decision No. S'>"). 

I P Sl'. Decision No. 44. Slip op. (S! B ser\ed Aug. 12. l'W(>) ("Decision Ni^ 44'), UP SP. 
Decision No. .̂ 7. Slip op (S I B served Nov. 20, IW.')) ("Decision No. 57"); UP'SP. Decision No 
73. Slip op. (.STB served Aug 14. I'W7) ("Decision No. 73"). 



does \w\ apply to I F's contract because ".Addendum Three" ofthe original contract "amounted 

to "maior surger\' mi the underh ing contract." Decision No. 80 at 0 (citation omitted), l he 

Board's refusal to grant l ^ l : the benefits ofthe contract modification condition constitutes 

matenal errov on three grounds. 

I list, the decision errs inasmuch as the Board misinterprets the .Addendum to the 

underK ing contract \\ hile there might bc some support for the Board's view that a substantive 

modification creates a new contract in and of itself the Addendum w as neither substantiv e nor 

"major surgery," and. in fact, expressly prov ides that it was not to be v lewed as creating a new 

contract In addition, the Board's misinterprelation ofthe Adilendum is evident in the Bo.ud s 

failure to coiisidei all the tacts and argument picseiited by both sides regarding Ihc .Addendum 

issue. 

Second. Ihe decision errs inasmuch as Ihe Board arbitrarily imjioseil new rcsli iclions on 

the contract modification condition I'hese new limitations run coiitrarv to both prior stateiiu nts 

contained in decisions by the Bo.iu. about the expansive scope ofthe contiact modification 

condition as well as to the inlenl of lhe parlies involve<l m the UP I f Addendum iici'oliations. 

I I IMIK the Board eircil in |il.iciiig < i post t-n /o limitations on a 2-to-l shipper's (I I 's) 

use olTlie contract modific.ilioii condition and .lilowmg I P U< beiiclit trom a lailuie to follow a 

prior Bo.ird dira live 1 he contract modification condition was iniended to be a mechani'-ni toi 

use al the opiioii ol .aid benefit for 2-lo-1 slii|-»pcis. 1 he Board's decision runs ci>nliaiy to lhal 

intent. 



ARGUMENT 

I . I MF BOARD S DF( ISION W AS IN FRROR BF( A l SF I I MISIN I FRPRF I S 
I IIF SKiNIFK ANC F OF I MF ADDFNDIM IO I MF I NDFRIA IN(; 
( ON I RA( I 

A. The Board erred in finding that the Addendum amounted to ' inaior 
surgery" and thus ineligible for benefils under the contract modificalion 
condition; the .Addendum was not a subsi.uUive change to the underlyiim 
contract. 

In Dec-sion No. 89. the Board first found lhat the UP/UF. Contract (l(T-WRPI-C-()08()): 

• was entered into prior to the consumm;ition ofthe merger b\ a 2-to-l shipper. 

• w as negotiated under the auspices of old 4*) ( S (" 10713; 

• was in effect at the time 'he merger w as consummated; 

• and. therefore, the contract modificanoii applied to this contract at the lime of 

the merger. 

Decision No SO .it *> 1 herealter. notwithstanding these findings, the Board denied UF's right to 

the conti.icl modification condition bv meielv adoptmi' I P's argument ih.il the '•.Addendum 

amouiiicd to iiiajor surgery' on the underlying contract." [d 

1 hi> .irbili.irv decision coiisliliiles iiialeri.il enor lli.it the Bo.iid was .irbiti.iiy m 

accepting I P's assertion that the .Addendum aniouutedi to "niaior surgerv" is evidencevl In the 

fact that the Boaid makes no mention ol. or cites to, I I "s ci iiliaiy arguments sel loilh in I Ti's 

Pelilioii lor Clarillc.ition and I iifoiceineiit of Merger Cor .htions ("UP Petition") containing 

these arguments dated January 10, 2000 al 20-22 and Fxhibil 1 at 2. ' Although the specific 

temis ol'the transportation contract and Addendum are confidential, the Board appears to make 

an arbitrarv evaluation ofthe tenns ofthe Addendum by adopting, without any analysis, UP's 

' .Additional discussion of w hy the Board's failure to cite or mention I I 's Petiiion and 
argumciils is an indication ofthe arbitrarv nature ofthe decision can be found in Part I ! B ofthis 
petition. 
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charactcri/ation of "major surgery" and UP's incorrect assertions that the Addendum relieved 

UF of "significant liabilities." fhese cliaracteri/ations and as.sertions not true. Addendum I hree 

is a 3'/i page amendment to a 4"? page contract, hardiv major surgerv. Addendum fhree was not a 

one-sided concession by UP lo I I : UP bargained for and received benefits of equal or greater 

value than I F received from .Addendum Three, l or example, 

* • • * • • • * • * * * * * * * • * « * * * * • * • * * • * * * * • * * * • * * • • * * * • * * * * * * * * * • * * * * * * * * * * • * • * • 

*• • •* • •* • • •** • • •* • •**»*•* •***•»*•* • • • • • • • • • • ] (•i,.^i,iy iii^. .Addendum onl> changed 

minor conditions ofthe contiact to the benefit of both parties. 

More importanllv, the Boa'd's blind .uloplion of I P's characleri/alioii ofthe .Addendum 

niisinlerpr.'ts the .Adilendum because the iiiteiprelalion is coiilrarv to Missouri l.iw fhe 

Mis.souri Supreme ( oiirt has held that a sales contract, moditied in terms of i|uaiitity of goods, 

p.ivnient schedule, .iiid duration of v iabihly, was "onl\ a contnni.ince of .1 prior coiiliactu.il 

relationship" beiween Ihc parties. I owt her v Hays. 225 SAV 2d 70S. 7|0(Mo lO.sO) I 

same ci>uit l.itei held th.il ".\ suboidiiialc .iiid sci>.u.ible p.iil ot \ .\ \ contr.ict ma\ be waived 01 

modified In Ihc parties without a cancellation or ;ivoidancc ol the whole contract " /unnvinkel 

\ I eggett. .M5 SW.2i! S'). 04 (Mo |0(,l ). citing 12 Am .lur.. C oiitiacts, 427 al |(»04 KiOS, 

I he Board's finding thai the I Ti contract w.is not the contract in eflect .it the time ot the merger 

IS irtecoiicil.ible wilh the Mis.souri law. \ ice I haunuiii Burkes" statement in his separate 

comment lhat Ihe amendment " does not climinale the ficl that the original contract. ICC-WRPI-

C-OOSO. was in effect at the tunc the merger was consummated." is Ihe only finding possible that 

is consistent with Missouri law ' Decision No SO. \'ice Chai man Burkes, Comnientini;. al I I . 

^ fhe Boaid's summary conclusion in Decision No SO, footnote 25 that notwithstanding 
Missouri law. "we never intended that tl e contract modification condition vvould apply to a 
contract that rece v ed the kind of post-merger 'major surgerv '" (Slip op at 10) is a clear 

- 4 -



UE agrees w ith the \ ice Chairm;in and reiterates that the compkMe record substantiates that 

noihiiig m the .Addendum was so diastically different from the original contract as to render tiie 

.Addendu:ii substantively separable from the contract that w.is in effect when the merger was 

consummated. In borrow mg UP s phiaseologv ("ma)or surgerv ") the Board h -.s seriously 

misconstrued the Irue nature ofthe .Addendum. 

B. I he .Addendum itself states Ih.il it is not to be considered a new contract 
and Ihe parties never iniended it to be a new contract. 

I he Bo.ird" . arbitrary adoption of UP's Icrniinology regard.ng the .Aik:. iidum suggests 

that the Board also adopted UP's arguments that the Addendum w is a new contract. See 

Decision No SO at Ocnjiit; UP SP-374 at lS-22; UP,SP-374. I xhibit 1 .it " S However. Ihe 

Addendum itself notes that it w.is not iniended lo be construed .is .1 new cuiti.ict in .iiiv wav ; nor 

was It intended to be construed as "major surgery." ,\s the .Addendum st.iles. .iiid as \'ice 

Chainnan Buikcs properlv highlighted, "nothing lieieiii contained sli.ill be .•onstnied .is 

amendmg 01 modifying the same except .is herein specilic.illy provided "" See I I Petition. 

Highly ( onlidciilial I \hibit 23; Decision No SO, \'iee ("liamnar, Burkes ("ommenliiig. al 11. 

An oil cited esse lii>m the I ilili Circuit uiideiscoies this point. I he couil m (. look v. 

/ o i i i lu ld 111.It " | . i | nov .itioii is simplv lhe cie.ilioii of .1 new contract in the pl.icc of .111 oM 

one., lo ellecl .1 iiov.ition. .ill the p.iities must intend lo Icriiini.ite the old .igieeiiiciil .iiid lo 

sub^filule or create one that is entirely new. Such an intention is nev er piesmned" Crook v. 

/om. 05 I .2d 7S2, 783-7S4 (5"' Cir. I03S). 1 he iiiteiil ofthe parties .should not be pivsiiiiied 111 

the instant case I h.it intent, merely to modifv certain siibordiiii'.le parts ofthe original deal, but 

no more, w.is explicitly stated in the coiitr.icl itself I herefore. the Bo.ird committed ni.ileri.il 

deparlure from the Board's previous reasoned .mil well-explained nitional for the ciMitract 
iiiodification condiiion. 1 lll^ departure from the Boaid's prior decisions is iiialeri.il error because 
it IS arbitrary and w ithout any explanation as more fully discussed below. 

- 5 -



error in construing the Addendum as a "new" contract, (i c. not lo be treated as the contract that 

was III effect .it the tune the I P SP merger was consummated.) in direct contradiction to the 

express intent ofthe parties. 

Moreover, UP s argument, and the Board s apparent reliance upon the assertion that this 

is a situation where "the parties originally assumed jthe contract modification clause] to bc 

inapplicable." is w rong. I iiion Pacific Railroad Conipany's Response to AmcrenUH's Petition 

for Clarification and l-nforcenicnt of Merger Conditions dated Februarv- 8, 2000 ("I P's 

Response") at 21. It is ironic that UP. vvhich knew ofthe contiact modification condition at the 

time the .Addendum was signed, and was in fact reiiiiireil to inform shippers ofthe prov isions ol" 

the inodilic.ition condition, would tail to explicitly mclude in the .Addendum any reference to the 

status lhat the modification niighl have on the contiact modification condition II I P li.ul trulv 

intended not to li.ive the contract modification provision apply, then the burden la\ with I P lo 

h.iv e expressed that mtcnl in Ihe Ailiiciiiliiiii Indeed, iiolw itlisl.inding I P"s piot'essioii to the 

Board III.It ll "li.is idciililied .ill shippers w ith oulst.Hiding conliacts at 2 lo I points, .iiiil li.is 

advised those shippers in willing lh.it thev were covered bv the contract modific.ilioii condition." 

and the Bo.inl's imposed icspoiisibililv to send .i thud Icllei lo iiilorn' shippers such .is I I ol its 

rights uiulci the COUII.KI nunh licit ion clause. "\ P never sent .my such iiv^litic.itioii to I 1 even 

though I P had piibhclv declared I F. s '2-10-1' sl.iliis in Ine I P SP proceeding " I I Petition at 

22. 

[ l 's use of "the Boanl's apparent reliance" here and similar language elsewhere in this Petition 
is based upon I I 's belief that the Board relied only upon I P's arguments in dciermimng the 
conttact iiiodilicatioii condition because the section of Decision No. SO dealing with the contiact 
modi fit ation condition only recites UP's arguments and does not cite to UF.'s pleading on the 
issue. 

- 6 -



UP's failure to provide notification to UE of even the existence ofthe contract 

modification condition was a disregard of ( /*'.v "ethical duty to speak " ' Contrary to UP's 

assertions. See I P's Response at 10. I 'F could not hav e an ethical duty to speak about a fact 

which as the Board agreed UE only recentlv became aware and for which UE never had an\ 

intention of waiv ing any rights it might have under the condition. Sec Decision INO. 80 at 6 and 0 

11.24. UP should not be encouraged to cx post faclo claim that UF not only knew ofthe 

modification conditions, but u aivcil ihcir rn̂ ht.s under the condition.s. w hen I P did not, as the 

Board required, infomi I'E ofsuch nghts. Iven if we a.ssume uri^ucnJo that theie was a 

legitimate factual dispute over whether I F was a qualified 2-to-l shipper in need of notification, 

it is quite a leap to claim, as I T' did, that (i) Ul knew ofits rights to the modification conditivui, 

and (li) I I waived them when agreeing to Addendum I luce 

I III.illy. I P's claims lli.il the .ipplic.ition ofthe coiiiiact modific.itioii condition to I li 

would cre;ile .i "siibstaiil;allv diflcrciil conlr.ict" that .illovvs 1 f to "spting the condition on an 

unsuspecting r.iilioad" See UP s Response .it I0. !(> Believing thai I P is .in unsuspecting 

r;iiln>.id. p.irticiilai lv w ilh respect to the coiulilioiis imposed in I P's ow ii merger. I.icks .iiiy 

ciedibilitv . 1 iiilliciiiioie. contiarv to I P's cl.iiins lli.il the imposition ol this condiiion would 

leave I P vvith .i cv>n'i.ict lhat it would h.ive never negotiated. I P's remedies lor this concern 

were ;iircady addressed in the Bo.ud s prior decisions See Decision No. 57 al 12 ((iuidcliiic 

" UP's failure to provide notification ofthe contract modification condition to UE was not only a 
disregard of I P's ethical dulv lo speak, it was a breach o f l P's Board imposed directive. See 
Section III B for more discussion on UP"; breach ofits Board imposed directive. 

As the Board indicated in Decision No. 80. Decision No 57 w ould have been a matter of public 
record How ev er, the Board clearly indicated its concem lhat 2-lo-l shippers may not be aw are 
olThc conlr.ict modification condiiion and ail the guidelines which is why the Board directed UP 
to iiotilv .ill such shippers. Sec Decision N'o 5"̂  at 13. 
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"0).' I nder Guideline *JO, UP has the sole right to detemune. if a shipper uses the contract 

modification condition, whether I P will release and tenninate Ihe entire contract. I herefore. the 

Board erred in deterniining that the contract modification condition does not applv to the I T-

contract inasmuch as this detennination runs contrary to .Mi.s.souri law and to the explicit and 

bargained-for lerms between the parties. 

i l . I MF BOVRD S DF( ISION W AS IN FRROR BF( Al SF FF ABI I RARIIA 

IMPOSFS NFW I IMI l A I IONS UPON I IIF ( O N rRA( 1 MODIFK \ H O N 
(ONDI I ION ( O N ^RAR^ IO BOI H PRF( FDFN I AND I IIF IN I FN I OF 
I IIF ( O N I RA( I IN(; PAR I IFS. 

A. I he Board's prev ious decisions concern v' the contract modification 
clause are expansiv e in scope 

I nder the miti.il propo.sal ofthe Chemical Manufacturers Association ("(M.A "). the 

contract modification proposal contained a rather limited scope. I he Board filer clarified and 

expanded Ihe application of lhe contr.ict modification condition In Decision No 44. the Board 

decided that " 1 he ('MA agreement provides that, immcdiatelv upon consummation ofthe 

merger, applicants iniisi modifv .iiiv conir.icls .villi shippers al 2-to-l points iii fexas and 

I ouisiana lo .ilKnv B\S|- access to al Ic.isl 50",. of the volume W c icquiic .is ,i condition tli.il 

this prov isioii be modilied bv extending it to shippers .il .ill 2 lo I points iiicoiporaled w iihin llic 

BNSP agieement, not iiisl 2 lo 1 points m I cx.is .iiul 1 ouisiana." Decision No 44 .it 14(>. 

Decision No. 57 provided fiirther guidance to Ihe inipleinenlalion ofthe contr.ict 

modification coiulilioii, In Giiidcliiie " l , the Board sl.ilcil the geiier.il rule th.il. 

1 he contract modification condition applies to every contract entered into 
prior to Ihe consummation ofthe merger by a 2-̂ to-l shipper, on the one 
li.ind. .mil either I P or SP. on the other li.iiiil. prov ided nnh that such 
contract (i) was negotiated under the auspices either of old 40 11.S.C. 
10713 or of new 40 I 'S.C. 10700. and (n) was in effect al the time the 
memer was consummated. 

I he text of (iuideline IfO has been reproduced as Exhibit I 
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Decision 57 at 0 (emphasis added). The Board has also reiterated numerous times t' at the 

contract modi f icat ion condit ion was to be used at the election o f t h e shipper, lu r thermore. the 

condit ion "does not guarantee that BNSF w i l l a i iua l ly receive that t raf f ic. I he condi t ion merely 

al lows a 2- to- l shipper lo put up for bidding traff ic that h.id prev iouslv been commit ted by 

contract either to ' P or to SP." ]d . at 5. 

In Decision No. 73, the Board elaborated further on the broad reach o f contract 

modi f icat ion condi i ion. .Although the Board found that the shipper was not a 2-lo-1 shipper, the 

Board went on to stale that "when we iinpo.sed the contiact modi f icat ion condit ion, we had in 

mind Ihat this condi i ion would apply only lo those shippers that had 2- lo- l stains immediately 

pnor to lhe consummation o f t he merger " Decision No. 73 at 3. I he Board also slated that a 

shipper iiad the opt ion o f invoking the condit ion " m iinv l ime p r i o r to i l ie expirai ion o f a 

( niitriK I " Decu.ion No. 57 at 10 (emphasis added) I hese decisions .ue ev ulencc o f t h e fad dial 

l l ic Bo.i id li.is coi i l i i i i io i is ly preserved an extrei i iciv broad and shipper-fr iendly codi f icat ion o f t h e 

coii lr. icl i i io i l i l ica l ion condit ion lor all 2 to 1 shippers. 

In l a d . the onlv mcnl ion o f whether jiaOics seeking, rel ief under lhe eonlrael modi l ica l io i i 

l ondi l io i i would be Irec to .iiiieiid l l ic i i inUi.ii cont i . ids sleiiis Irom Decision No. 57. I he Board 

sl.ited 111 ( i i i ide l i i ie "S ih.it " I P SP .ind .i sl i i j i j ici in.iv . by mutual . luieemciit. modifv ,//n fei in o f 

(in\ o i i i iKK I subiect lo Ihe eontraci modif icat ion condi i ion; .ind a shipper iii.iv w.uve, m whole or 

III p.iit. Its rights under the contra i l modif icat ion condit ion."' Decision No. 57 at 1 1 (einpli.isis 

added). I hiis. the Board acknow ledged lhat a shipper and I P may inod i l y a coi i t iaci under the 

contract modi f icat ion condi t ion. In addi l ion, but .separately, the Board stated that a shipper may 

waive in whole or in part; its righls under the contract modi f icat ion condi i ion k l . I ur lhemiore, 

the Board found in Decision No. 80 that no document before tae Board gav e any indication lhat 

UE had "any inlenl ion whatsoev er o f waiv ing whatev er nghts it might hav e under lhat 
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condition " Decision No. SO at 0 n.24. Nonetheless, the Board found f.ial lhe contract 

modificalion condition did not apply lo I l i . I his finding is a m.itenal error. 

1 P could h.ive .md should have obtained a specific waiver from I i ; regarding the 

contract modilic.ilion condition since I P A as in the best position to understand the risk attendant 

with the failure to do so. .As the Board noted there is no indication that I F waived those righls 

and. in fact. I I . would not have waived those righls. 1 or the Board lo now impose such a new 

limilalion on the contract modificalion condiiion is tontrarv to the Bo.inl's prior decisions and 

coiitrarv to lhe inlenl ofthe parties, fhese are material errors. 

UE argues below that given the expansive inter|">rclalions bv die Bo.ird ofthe conlnicl 

iiiodilicatioii condition, the decision refusing to extend the benefits ofthe condition to .i nuuiilied 

contract consiiiules material error. 

B Decision No. SO places arbitrarv liiiiUations upon the ability of shippets to 
benefit fivun the eonlrael modificatu n clause. 

(liven th.it the Boaid has pieviouslv held thai Ihe modification coiiilitioii is al the eieclion 

ofthe shipper .iiul tli.it shippers ;ind I P SP were free to modify tinv leiin of .//n (oninn t and siill 

iciii.iiii eligible unless a shipper waves the condiiion. the Board's liiiiil.ilioiis on I l 's ability to 

bi iiefit liom the condition coiistiliiles material error 

1 he Admiiiisli.ilivc Pioccdiiie Act ("APA") (5 I ' S.C.S. i< ,S(>1 et scij ) prov ides th.it a 

reviewiiii' court "sli.ill hold unlaw hil ;ind set iisule agency action, findings. ;iiul conclusions 

lound Io be .iibitrary. capricious, an .tbiisc ol discieo.iii. or othervv ise not in accordance w illi 

law." 5 u s e s, i; 7()6(2)(aM2(t(Mt| I he Supreme Court iiiterpieteil this seciion otTlie .AP A as 

imposing a procedural requiieiiieni "mandating lhal an agency lake w halev e? sleps il needs Io 

pmvide an explanation" for its actions. Pension Benefit Guar. Com \ I IA C orp.. 40() I S. 

654 (1000) Moreover. Decision No. SO was a formal adjudicative proceeding. 
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Accordingly, under APA i:j 557(3)(A). the STB is required to include w iili each order "a 

stalement of findings and conclusions, and the reasons or basis therefor, on .ill the material issu(̂ s 

of fact. I.iw or discretion preEc:ited on the record." The finding ih.ii the .Addendum constituted 

"major surgery" was without any explicit detailed reasoning and thus constitutes material error. 

Given the broad scope ofthe Board's prior inlerpreialions ofthe contract modificalion 

condition, and especially giv en the Board's explicit approval of contract modification and 

express waivers ofthe condition, it becomes all the more apparent that the Board arbitrarily 

imposed limitations on I I "s ability lo benefit from the condition I he Seventh Circuit held lhat 

should the Inicrslate Commerce Commission, now the S . is to change long-standing policy 

abruptly, "it must give a 'vason why; otherwise its behavior is arbitrary and capricious and 

tiierefore a v iolation of the Admir.istr.ilive Procedure Ad." Illinois v. Interslale Comnerce 

Conini'ii, 722 I 2d 1341. 1^4S(7"(•|r. 10S )̂ Ihc Mind ( iicuit likew i>e i;olcd lli.il "w here an 

agency ikpans from established precedeni without announcing a principled reason for such .1 

reversal, its .ictioii is arbitrary." Donovan v .Adams Slv cl I recfion. Inc., 70() I 2il S04, S07 (3"' 

( ir. 10S5). And the 1) (' ( iiviiil held lli.it ' W hile .igeiicies may not be bound iiiidci Ihe dodriiie 

of s/(//( (/((/.v/.s to the same degree as courts it is al Ic.ist (iicuiiibent upon the agency carelullv lo 

spell out the b.ises ofits decision when dep.irtiiig Irom prior norms " food Mktg. Inst, v. 

Interstate Commerce Comm'n 587 l .2d 12S5. 120(i(D( (H 1078) (citations omitted). .As 

much .is the Board's decision to exclude I I "s contract Irom the contr.id modific.ilion condition 

IS lacking in exiManalion; it is also .1 departure from prior apjilication ofthe condition In this 

context the Bo iid's determmation in Decision No. 80 is arbitrary and constitutes matenal error 

deserv inu of reconsideration. 
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III. FHF BO \RD'S DF( ISION W \S IN FRROR BF( Al SF IT I NDl I ^ Bl RDKNS 
A 2- IO-1 SHIPPER AND BFNFFI I S A PAR IA IN BRF A( II, ( ON I RARN IO 
T I I F IN I FN I OF I IIF CON I RAC I MODIFK A I ION CONDI I ION. 

A. The puqiose and intent ofthe contract modification clau.se is lo benefit 
BNSI and 2-lo-l shippers. 

I he clear purpose ofthe contract modificalion condition is to benefit both BNSF and 2-

to-1 shippers, ami that I P's interests are protected under (iiiiikliiie •••0. the Contract l emiiiiatioii 

Option. See Footnote 8 and Decision No. 57 at 12. I hc Board itself was explicit in slating this 

point. 1; IS possible th.il the Bo.inl filled to fiilly realize the burdens placed upon I f and, 

potciiti.ilK. other 2-lo-l shippers by Us relus;il to allow I T' to benefil fnnii the condition .it I E's 

option during the course ofthe eontraci that was in eflect on the merger consiiniiii.ilion date as 

provided m (iuideline ''5. See Id at Ml. 

Originaliv . the ( .M.A agreemeiit proposed that the modilic.ilum condition be available 

onlv lo 2 to 1 shippers in fexas and 1 ouisiana. See Decision N'o. 44 al I4() l he Bo.inl lejeclcii 

this propo.sal. opting instead to expand the conditum lo all 2-U)-1 shippers •iiicorpoiated w ithiii 

the BNSl- agreement " Id I he Bo.in! fell thai such an expansion was necessarv for ensuring 

BNSI efleclivc liackage rights. " 1 he contr.id nniililic.itioii condiiion w.is iiitcndcd lo .illow 

BNSl to access, sooner nither th.in later, a siibsi.itilial volume of Ir.iflic al 2 to 1 points 

picvioiislv open onlv to \ P and SP "" Decision No. 57 at 12. Moreover. Ihe Bo.ird stated 

numerous limes lli.il the conlr.ict modification condiiion was intended to benefit 2 to-1 shippeis 

which IS ev idenced by Ihe Board s (iuideline "4. Shipper Selection and ^̂ 5. Shipper I imiiig 

Righl. See [d. at |0. Such shippers wmild he neither forced to seek a bid from BNSf nor lo 

accept ill.it bid Rather. 2-to-l shippers had the option to inquire as lo the v.irioiis courses of 

action. 1 he "modification condition .illow.> shippi ts lo opt v .1 of conlni 's to obtain a better 

arrangement with BN.SI" Jd .it (> l he Board's failure to uphold Ihe contract modification 
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condition that w as intended to benefit BNSF and shippers, while providing I P protections, is 

material error. 

Ii Decision No. 80 undulv and unjustiv burdens a 2-to-l shipper and benefits 
a carrier that failed to follow a pn or Board imposed directive. 

1 he Board directed "UP SP to provide written notification to all (2 to I) shippers...that 

the eonlrael modification condition has been clarified." Decision No 57 at 1 3. fhis directive 

was imposed because UP SP was in a superior position lo know ofthe benefits oftbc condition 

and thus, it luiil the lesponsibihlv of notifying relevant shippers. I the notification requirement 

was aimed .it pl.icmg I P .iiid the shippers on an equa' understanding ofthe condition. See Id. 

However, I I . leiterates lhal I P IICM T potified I f of le eonlrael iiiodilication condition. See 

UE's Petition at 21 l urlhcmioie. I P argues that it w.is not responsible for noiifying UF. 

becau.se it /ell I I . w.is not a 2-Io-1 shipper. I lie Board li.is .igieed lli.it I I . cicarlv lell mto that 

category. See Decision Niv SO at 4. 

Most import.iiillv. I P declared to the Bo.inl. .iiid the Board relied upon that declaration. 

th.it UP h.id advised all 2 to 1 shippers with oulslanding'•ontracts ol the contract modific.ilion 

coiiililion See Decision No. 57 .it I v I he Bo.ird requued ( P lo piov idc .i thud w iiiten 

notification to all such shippers within 10 davs olTlie serv ice date of 1 lecision No 5̂  (served 

Nov. 20, 100()) jd. I P's failure to prov ;ile I If nolilic.ilion ofthe conlr.ict modilicalioii 

condition is a breach ofthe Boaid's directive I P should not benefit Irom its fiilute lo follow a 

prior Board ilireclive 1 ven il l P doubled lhat I f was entitled to the contract modilic.ilion 

condition because ofthe Conceplii.il Iramevvork beiween I ' l .iiul I P. I P should h.ive either sent 

the notice lo I I or notified the Board th;il one 2-to-1 shipper with .in applicable eonlrael was noi 

being notified. I P's failure to provide I ' f notification the contract modification condition, 

when I I was clearly a 2-to~l shipper, has now resulted in an adverse co'isequence lo Ul' . I 'P 
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should not be rewarded for its failure to notify UE when the Board's purpose for requiring I P to 

notilv shippers was lo provide shippers with lull infonnation of their rights under the condition. 

Bv refusing lo apply to I !E the contract modification condition, the Board is in essence 

uiijustiv beiielitmg UP. Indeed, al the time at which the .Addendum was agreed to, I'P, hut not 

UE, was aware ofthe condition. I P was therefore the party upon whom the burden should fall. 

I l.id I P sought lo exclude the .Addendum from tenns ofthe condition, it ought lo hav e done so 

during the negotiations over the .Addendum I P should not benefit after-the-fact afier it failed 

lo carry out ils duly of noiifying Ul; in the lirst place. 

A con.scrvative estimate o f l f of not being able to exercise Ihe contract modification 

during the remainder ofthe Ul I P conti.id is over S3 million. I inder some theories of projected 

savings, the potential sav ings th.it I "f loses from not being able lo exercise Ihe coiilrad 

nuHliliciition coiulition for the rest ofthe tenn ofthe contr;ict could ic.icli nearly SIS million. 

I herefore. the Boaid has unnistlv lew.uded l P for I P s gaining the sv stem. I he Bo.inl li.is 

niisc.ilcul.itcd whc;c it pl.iced the burden ofthe contr.id modification condition I lie burden, as 

the Bo.inl iiiipiied in :1s prev loiis clarifications of Ihc condiiion, lies in every w.iy with UP. 

I )ci ISIOII No. SO however, reverses tli.it policv .mil l.ivs Ihc biiideii not wilh the p.irU who had 

mow ledge ol the condition but i.ilhei, inipropcrlv, with llic shipper. 

CONC i r s i o N 

Bec.uise the Bo.ml inisinteqireted Ihe meaning of Addendum I hree lo Ihe UP/UE 

contiad. because Ihc Bo.ml imposed arbilr.iry liiiiit;itions on '.he rights of shippers lo benefit 

from lhe eonlrael modification condition, and because the Board unduly benefited UP. contrarv' 

to the mlcin ofthe modification condition. Decision No. SO should be reversed vvith respect lo 

the contract modificalion condition 
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I he Board's interpretation of lhe significance of the .Addendum is clearly at odds with the 

stated inter; . ' f I P and I l i . lhe Board should not. now. proceed to accept I t''s plir.iseologv -

calling the contract "major surgery" when I P. h.id it chosen .it the time of modification to 

exclude the .Addendum trom tenns ofthe contract modification condition, could have done so. 

Because ofthe Board's misinterpretations, material error was committed In .in effort lo reaffinn 

the stated intent ofthe contract modification condition, as well as to reaffinn the pohcy grounds 

upon which tl'c condition was developed, findings vvith respect to the contract modification 

condition in Decision No. 89 should be reversed. 

FXPFDI I FDCONSIDFRA I ION RFOl FSI FD 

I "I" respectfiilly requests the Bo.ird to issue .1 decision reconsidering Decision No SO with 

respect to I f's right to exercise the contract modificalion condition as .iddiessed lieiein as 

exiieditiously as possible I'ach day that passes cuts into the limited remaining tune thai Ul 

should have lo exercise the contract modification condition like every other 2-to-1 shipper with a 

contract that w.is in effecl al Ihe lime the merger was consummated In aiMilion. the request for 

expediled consideration is 111 line with lhe Bo.iid's pi 101 .11 know ledgmeiit th.il disputes, 

I\iiliciil.irlv regarding Ihe contract modificalion condition. ni;iy require prompt disposition See 

Decision No. 57 .it 14 
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Respectfully submitted. 

Steven R. Sullivan 
AXII RI N Sl RVICKS COMI' WN 
1001 Chouteau .Avenue 
P.O. Box ()6I40, MC-1310 
Sl. Louis MO 631 ()(.-(>149 
Tel: (314)55 4-2098 
Fax: (314) 554-4014 

W i l l K. Molm 
'Sandra f . Brown 
TROI ' IMAN SANDI RS I I P 

1300 I Street, N.W. 
Suite 500 f a.st 
Washinglon D.C. 20005-3314 
Tel: (202) 274-2050 
Fa.\: (202) 274-2004 

Altomevs for Amerenl I ' 
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Lxhibit 1 

Excerpt f rom: ( nion Pm ( Orp et <// ( On tm l and Meri^er - Snuihern Pai C orp e! a l . . f . l ) . 

32760, Decision No. 57, Sl ip op. at 12 IS 1 B served Nov . 20. Io>>()) (footnote omi l .A l ) : 

( iu ide l ine -"O: Contract rerminat io i i Opt ion. I f a shipper uses the contract 
modi f icat ion condi t ion and tenders to BNSF freight covered by a I P SP contract, 
L P .SP m.iv, .It Its op i io i i . release the entire volume under the contract. 

fh is contr.ict temii i iat ion opt ion is. vve think, essential to the protection o f 
I P SP's own interests given lhe way we have structured the contract modi f ica l ion 
condit ion, (h i ide l ine " 4 prov ides that ;i shipper has the right to select, on a 
contracl-by-contraci basis, the pon ion (not greater than 5 i i " „ ) o f its traff ic th.it is 
open Io BNSI ; ( Iu idel ine f''5 provides a similar right w i th respect to t im ing ; .md 
(ui idel ines •••d and taken togeti ier pnn ide . m essence, thai all contractual 
p n u ISIOIIS lhal burden I P .SP continue lo apply, but lhat v olume incentiv e 
pn>v isions that burden the shipper must be, at the shipper's opt ion, pionited 
I P SP could easily be left w i th .i f r . idured loss-generalmg l i . i l f co i i l i . i d tli.it 
neither I P nor SP would ever h.ive i icgoli. i tci l . 

I he conlr.ict modif icat ion condit ion was intended lo .illow BNSI lo 

access, sooner i.ill ier l l i. i i i Liter, .i subst.iiilial volume o f traft ic at the 2-lo I pomls 

pieviouslv open only Io I P .iiid SP. Wc had m mind ih.il I P SP would be 

n q u i i e d to leic.ise lor mimcdi. i le co:npel i l io i i 5 t l ' . . o f t h e t i . i l l ic lli.it I P .iiid SP 

li.iil locked up III conir.icls W e never iiiteiided lhal UP SP vvould be required lo 

h.ii'.l the other 5l»".. olTli.it l i . i l l i c .il .i loss. 

I he conn .Id Ici min. i l ion nght piov uii d Un in ( Hiideline is iniended to 
be evercis.ibie liv I P SP .ii ils op ium W c t ' le ieloic w i l l not i i lc i l .un pd i l i o i i s 
.isking us to rev iew whether, in ,iny p.ii l icii l. ir iiislaiicc. .in exercise o l Ihe coi i l i . ic l 
Icni i inal io i i opt ion would be, or was. i i is t i lKd hv the economics o f t h e iclev.ii it 
contr . id 
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9 Union Pacific 
' Corporation News Release 

0*fy f. Sc^^itt•f 

t«iM«̂«am, PA laaig 

FOR EKKBDIATK RELEASE 

tJMION PACrf XC AMMOUNCES AGR£S<SKT TO KRROB WITH SOOTHSW* PACIFIC 

B«tJha«h«. PA, August 3 Union Pieific Corporation Itrrsz, ua?) and 

Soutb«m Pacific Rail Corporation (NYSE: RS?) announced today that 

they have reached am agreojnent providinqr for the merger of southern 

Pacific with union Pacific. The 15-4 billion tracsaction would form 

North Ansrica'a laryett railroad, a 34,O0C'iTule netwc.op«ratin<j in 

25 states and serving both Mejcico and Cana,'*a. The two railroad 

eofflpanics had combined 1994 operating revenues of f9.S4 billion. 

The agreement, approved today by the Boards of Diiectors of Unios 

Pacific and Southem Pacific, is s-ibject to execution of a definitive 

«i«xg«r asfreea^ent, which in expected to be «i<yned very shortly. Under 

terms of the agreenent. Onion Pacific would make a fxret-etep cash 

tender offer of $25.00 a ahare for up to 25 percent of the Conarvon 

StocV of South«m Pacific. The tender ofter would commence next week. 

The shares purchaaed in the tender offer will be held in a votin<» 

trust. Following corvpletion of the offer, and the satisfaction of 

other conditions, incXuditig approval by the Interstate Cocnerce 

Commission (ICC) , Southem Pacific will be tner.j«̂  with I'nion Pacific 

Corporation. Upon co.-npletin^ the transaction, each share of Southem 

Pacific stock will be converged, at the holder's election (subject to 

proration), into tha ri^ht to receive 125.OC in cash cr 0.4C65 shares 

of Unicn Pacitic Com-.o.-. Stock. As a result of the transaction, 

€0 percent of southern Pacific chares v i u be converted into Unxon 

• nere 



• 2 • 

P a c i f i c atock and the rerrtaining 40 percent into cash, including the 

shatflB acquired lu tha ori<7inal tendet offer . The two corepanies 

expect to f i l e an a ^ l i c a t i o n with the ICC no later than Decoraber I . 

Union Paci f ic also stated that the previously announced spin-off 

of Union Pac i f i c Peiourccs would be consujraated after coirpletion ot 

the transaction. The I n i t i a l public offering cf shares of ITnion 

P a c i f i c Resources wi l l proceed as scheduled. 

In connection with the merger, Phi l ip Anschutz, a major 

shareholder of Southern P a c i f i c , w i l l be appelated/nonh executive Vice 

Chairwan cf the Board cf Directors Of 'Tnioa Pacific following 

completion of tbe transaction and w i l l eater iato a customary 

seven-year s tandst i l l agreement. In addition, Kr. Anschutz, who owns 

31 percent of Southem P a c i f i c , and tht Morgan Stanley Leveraged 

Squlty rund, which owns seven percent of Southern paci f ic , have agreed 

tu vote their shares in favor of the transaction. 

•When completed, t h i a t ransac t ion w i l l de l iver major 

b e n e f i t s for customers,' s a i d Drew Lewis , Union P a c i f i c ' * 

Chairman and Chief Execut ive O f f i c e r . "The combined system w i l l 

be a l i l e to o f f e r new s e r v i c e s that nei ther Union P a c i f i c nor 

Southern P a c i f i c can o f f e r on i t s o%m. The new system w i l l y i e l d 

extene ive new s i n g l e - l i n e s e r v i c e , f a s t e r schedules, more 

frequent and r e l i a b l e s e r v i c e , shorter routee and improved 

e<ruipinent u t l l i t a t i o n . B e n e f i t s from operatiny e f f i c i e n c i e s , 

f a c i l i t y consol idat ions , cost savings and increased t r a f f i c are 

e s t i r . a t e d to be in excess of $500 n i l l i o n per year.* 

090395a' 
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A century and a quaner ago at Prcmouiory, Utah, Union Pacific joined Southem Pacific's 
predecessor, the Central PadGc, to cTcatc the nation's Tirst transcontinental railroad and link 
(iali/omia to the rest of ihe nation. I^tcr, far to the sooth. Southem Pacific and the Texas St. 
Pacific, a predecessor of UP. were joined to open up the Southw-cst Now. in the wake of the 
BurUngton Northern/Santa Fe merger, the time has come to complete the restructuring of the 
major western railroads by recreating these historic and highly efficient transcontineDtal routes 
and forging a worthy competitor to B.NVSoJnla Fe. 

The merger of the Union Pacific and Soothcm Pacific railroads will provide dramatic service 
impnjvcrrents to shippers, significantly strcagtbcn western rail competition, and help position 
Axi->crican industiy to be fully competitive domestically arxj iDtcmationally in the 21st Century. 

Competition Will Be Strengthened 

- UP is fmancially stiong and provides solid service, but lacks efficiem routes to many markets; 
SP has many excellent routes but lacks the volume and capital to take advantage of its 
opporttmities. 

- BN/Santa Fe will be nearly twice the size of UP or SP. Combining UP and SP will create a 
competitor that is fully the equal of BN/Santa Fe in aD major westem markets. 

- Neither UP nor SP match Sanu Fe service time or reliability io the California-Chicago 
markets, 'strengthened by its nncrger with BN. Santa Fe's edge in these key markets will 
increase. 

- UP and SP overlap at some points but are end to end at many others. Together they fonn a 
network oflcring countless opportunities for service improvements and efficiencies. 

- UP and SP will agree to conditions that give another railroad access to those points where UP 
and SP arc the only competitors (just as BN and Santa Fe did). 

Cost savings are expected to bc in excess of $500 million per year. 

- SP shippers will have the assurance of long-temi, top-quality service from a finandally-sound 
earner. 

Public Benefits Prom Combined UP/SP Can Offer 

.'̂  jippcTS will enjoy single line seivice between UPs South Central origins and SP recehers in 
California, SP Oregon lumber shippers and UT destinations in the Upper Midwest, UP Iowa 
ajDd Nebraska grain producers and SP feeder markets in the San Joaquin and Imperial Valleys, 
and more. 

Shorter routes will aLow faster, raon reliable service in many corridors, including Chicago-
Oakland and Memphis-Los Angeles. 



. Carioad shippers will receive much better service across the Central Corridor. 

OptiTn.7ing Capacity Saves Capital While Imprmiig Scrvi< e 

- Flexibility derived from alternative routes and yards will reduce transit time and allow more 
trains to be run withoui congestion. Examples: 

-- Chicago-Southern Califomia: By shifting manifest traffic to UT's Central CorridOT route 
and expedited traffic to SP's Tocum-̂ an route, LT/SP will move expedited traffic faster 
and nx)rc reUably. By combining SP's excellent LA intermodal terminals with UPs 
outstanding Chicago terminals. LT/SP will be able to deUvcr reliable 'hird-moming service 
in this corridor. 

- Houston-St Louis: Using altenv*<ve routes and an array of yards, UP/SP will bc able to 
preblock chemical traffic from the Oulf Coast for run through service with Conrail, 
Norfolk Southern, and CSX, avoiding interchange at St. Louis, and to expedite traffic 
over other congested gateways such as Chicago, Men ĵhis. and New Orleans. Shorter 
routes will save at least 24 hours over existing LT or SP service. 

- Combining UP and SP will aUeviatc existing bottlenecks, thus freeing c^tal to upgrade 
crucial lines (e.g., Tucumcari. Ft Worth-S Paso) and build facilities needed to serve new 
markets (e.g.. Inland Empire intermodal facility in Southem Califomia). 

- Service disruptions due to traffic maintenance woric will be redticed. Maintenance can be 
scheduled for longer, more efficient windows whUe traffic moves over the alternate route. 

" Terminal consoUdauons wiD free yard space for storage in transit 

Better Use of Cars and Locomotives 

- Merged LT and SP will bc able to rcposiboo both cars and locomotives to dramatically 
improve utilizatioa UP roULng stock and locomotive power will move efficiently bct̂ -ecn 
LA. San Francisco Bay, and nePN'W. AdditionaUy, movements between Califomia and 
Texas will bc eiiianced. 

- Exploiting the difference in t«ak seasons on tbe two systems will allow cart to bc loaded more 
frtquenUy - the equivalent of ncreasing fleet size without s-pending scarce c^tal dollars. 
Triangulation and exploiting backhaul opportunities ŵ Jl also improve equipment $vq>ply. 

- Shorter routes, preblocking to reduce terminal time, and smoother operations will improve 
transit time and utilization for both shipper-owned and rail-o -̂tici cars. 



Fast Facts 
SP M « ( t « 

Union Padfic Railroad 

$1.4 U>lcn 

x.ooo 

Tnacit i^p*nrt*ii 

$Xttm ••'V«d 29 

»922 

87.eoo 

Trtirn op^nc^d <to«y 

1.130 

187 

(>a.>yl1|fM« 
lL/t««r« «C.'>O0rt<j«r« 

SoutMRiPaaM* 

SP tnci i iw* fIsHk on BuriknoVin 
No i t iwnS«%F* 

Southern Pacific Linea 
Opwalirs fVMonuM 

{1094J t 3 t bailor 

Oparal^ng tnoort* 

{ IM4) S.̂ 48 mlinari 

IB.OlO 

14,600 mi'at 

StalM Mtv*d I& 

tooomotfvat 2,41 S 

44,«3a 

Tiatitk op*f i M dally 

750 



Southern Pacific Lines 

I I M Luwelr Sl/t»< • HA floer • Denvtr C<ilcr»*o I0:95 • UOJ) llj-!001 • F»x; (J03) l'2.iC«? 

Jtrrj K Dartt 
ChurmM and 

cwcffu.-x-.»cOffi«r August 3. 1995 

Dear Valued Customer: 

Southem Pacific Rail Corporabon and Union Pacific Corporanon have reached an agreement to merge, 
fonning a stronger and more efficient rail system that will provide transportanon benefits for both companies' 
customers. 

This proposed merger, which is expected to be consummated in mid-1996, will offer many benefits to 
the shippmg public. The attached summary highlights many of these benefits that our cusiomers can look 
forward to receiving as a result cf this combmation. 

For iboM cusiomers who have concerns about possible 'eductions in competition. I want to assure you 
that Southem Pacific and Union Pacttic will be addressing these simations appropriately 

We look forwaid to discussing this exciting merger proposal with you in more detail, and to explain fully 
all of the associated benefits. Please do not hesitata to contact your local Southem Pacific repreaentanve should 
you have any questions. 

While this merger is pending. Southem Pacific conrinues to be an indepcnd'.m railroad, and will continue 
to compete vigorously with all railroads to meet your transportanon n̂ eds. ifour traffic personnel should 
connnue to contact their normal business contacts at Southem Pacific for our services as they have in the past. 
Our commercial effort, focus and direction has not changed. 

Tho entire Southem Pacific Taam and i. appreciate your business and look forward to continuing to serve 
your transportation needs in the future. 

Sinctiely. 

Attachments 
' ' ^ '-cu. 
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On August 3, 1995, UP and SP announced their intention to merge. In an August 3"* 

letter and accompanying White Paper" sent out to shippers, UP stated that "it will guarantee that 

shippers at locations now serv ed by both carriers will continue to enjoy two-railroad competition 

by agreeing to conditions giving a second carrier railroad access whsnever UP and SP provide 

the only rail serv ice to the customer." .See Exhibit 8. In SP's counterpart letter of August 3, 

1995, SP stated "while this merger is pending, Southem Pacific continues to be an independent 

railroad, and will continue to compete vigorously with all railroads to meet your tra«isportation 

needs." See Exhibit 9. 

Shortly afler the announcement, UP representatives met with UE on September 7, 1995. 

See Veriiied Statement of Udo A. Heinze at 1, attached as Exhibi . ' V.S. Heinze"). The stated 

purpose of the meeting, in part, was for UP to present to UE its proposal to address the loss of SP 

access to Labadie with the UP/SP merger. See Highly Confidential Exhibit 10. UP's proposal 

included the following: 

REDACTED 

8 
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lOepl 

1414 OeMa STMt 

OMAHA, September 26 - Union Padfle and Southern PidAc railrotdli today 

announced a comprehensive agretinaot witta Buriington Northern Saata Pa Corporatioa to 

preserve Inteniify rail competition fbOoiPinf tht UP/SP merger. 

Undar the agreament, BNSF will bc able to serve every ihipper that li aarfvd jointly 

b7 UP and SP lodaj. In addition, UP/SP and BNSF will grant aacli atW ftirlW righta 

which will crtata new competitive routei in a number of marietta. 

Tht agreement callf for nearlj 4,100 milet of trackage rights aad Uaa aiki bttwatn 

UP/SP and BNSF. It guarantees strong rail competition for the Gulf Coaat patTDdMiakal 

belt, U.S.*Mexieo border points, the Intermountain West, California, and akaf tSM Padfic 

Coast. 

"As pert of our merger propotal with Southern Padfic Lines, wt prnmfaad me 

custoiDcrs that wt would bring strong rail competition to tvtr/ point that loacs a tw(̂  

carrier option,** said Dick Davidson, Union Padfic Railroad Chairman. 

'*This agreement backs up that pledge," ht said. As part of tha afraaatst, BNSF 

will not oppose UFs proposed acquisition of SP. "Manj of our nisfnmOT ha4 rtgntsfad 

that BNSF bt selected as the competitive choice,** Davidson added. 

** Afler taking the ternw of our agreement with BNSF into accooat, wa'ra cwfldant 

we can show a net annual benefit from our propoMd merger with SP sirasdiaf ISOO 

million,** Davidson said. 

.M O R E . 
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Under the agreement, UP/SP wUI chart mart than 3,800 nUaa if trtci vWi INSP 

under trackage righu and sdl mort than 335 milts of track to BNSF. 

Tbe line sales portion of the agreement would total about tUB mSOkBtL 

Trackage rights ara a contractual arrangement which allow mm raBra*i laaparata 

its trains with its own craws over the tradis of another railroad ia aatfcaaia fcr a psr mlk 

fee. Thej are a proven means of providing effective rail senica. 

"Tht combined UP/SP competing against the Burllnguo Norlhani tatta Fa wiO 

benefit rail customers through shorter routes, faster schedulca, exttnaiva MV slaglâ lna 

serrlce, dimination of capadty bottlenecks, improved car handling al lannlaals and cost 

effidendes," said Davidson. 

The competitlva agreement covers the following reglona: 

WEST COAST-INTERMOUNTAIN 

Burlington Northern Santa Fe 

-BNSF will operate over SP and UP lina beiween PfnTffi fnlflldO mi Qaklao4 

r«nfhmt«. BNSF will serve Epmu fienm, SaU Ijite City and ngfifi. Iftafcr ] 

Nevada and various Other intermediate points. BNSF will operaU oear both UTs *Faather 

River" routt and STs Donner Pass line. 

-BNSF wUl purchase UP's "Inside Gateway** route in Nartbar« CaBtarmla bstwtan 

ifprfî u and î trhtr. Unking iU Oregon Unes with Its California networtc 

•MORE-



.3. 

-BNSF will serve the n«kian<t..San Tn«f area via UP trackafs i 

-BNSF will improve iU access to the Port of Oakland over SP i 

-UP/SP will work with BNSF to aaturt uninterrupted rail sarvtet t« Ite Ports of 

Long Beach and Los Angdtt while the Alameda Corridor preyed la i 

Union Pacific/Southern Pacific 

-UP/SP will have trackage righu In Oregon over BNSF betvata BfiBd and 

fiî miiit, nregnn to connect eastern Oregon and Washington with tha SF'a 14 Corridor 

linking the Padfic CoasL 

-UP/SP win gain overhead trackage righte over BNSF's MQiinJailKMOB* 

CalUboUHoa. 

-BNSF will enter into a proportional rate agreement with UP/SP om tha Portland 

Gateway which will allow UP/SP to compete with BNSF on business ortglnallag or 

terminating in an area extending drom Montena west and (h>ro Caaada to Iha Cntmnhla 

River and destined to or originating in an area extending fk-om Orcgn to Wtn Texas. 

TEXAS-LOUISIANA 

-BNSF will operate over UP between UaiulOD and A 

••BNSF will be granted trackage righu on SP's lint betw 

T̂ ntriana near Lake Charles. The remaining SP line east to 

•MORE. 



Orieans hrom losAJct. will be sold to BNSF, with UP r̂ alning fbfl tracfcafi righta. Tbia 

will give BNSF a through route between Houston and Ntw OrleaM̂  atara tha taas of UP 

and SP are paralleL 

-BNSF will gain access to m̂ or petrochemical pianu at MoDLBdzka *T«ft*nf 

Amciia and Q£ingfiJ[iu5. 

-BNSF will operate over vartous UF and SP routes in Texas, tochiding SiB 

n̂tnnin..̂ Miv. .San AnlflniU'Fjgla Paffl, Taylnr-Rnu td Rnfk and JEMikXaxlQEaSmlthxilla. 

-UP wUl sen ite n«ii««.Wa»>h>«'hi# tint to BNSF, but wtU ratahi ndmiw righte to 

serve on*line customers. 

HOUSTON-MENfPHIS 

-BNSF will operate over SP between HoiutQD and Fill fllll l l l l l— a»d over 

ItP ĥ rmmm̂  Pair r̂ aica and Memphla. TMin*^»# ThiS WUI gIve BNSP a thrOOgh fOUte 

between Houston and Memphis. 

ACCESS 

-BNSF win grant UP/SP improved access to Cie BNSF Chiragn Tiaaas Cky Una at 

polnte west of Chicago; and to dock and port fscilities In g"p^^ wiâ n f̂ ^ 

pnrtlatiH. nraenn. 

.MORE. 



The proposed agreement will be submitted to the Unkm Padfla Carpaiirtni Board 

of Director! at ite rtgulariy scheduled meeting on Thursday. The agraaaual «M fa baftirc 

the Southern Pacific Raii Corporation Board of Directors, also maadag oa' 

Union Padfle, a subsidiary of Union Padfic C'vporatkm, plaas to I 

application with the Intentete Commerce Commiukw by December L A dacistna Is 

expected next year. 

For (brther infornution, contact; 

ynt.1. Rromtey. Uhlon Padfic, 402-271.347$ 

LaoxJCaufinan. SouU>trn Padfic, 303.S12.S022 



Oaklaa 

LosAageln' 
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preserved and in fact enhanced. Specifically, some of UP/SP's promises that they should now be 

expected to uphold include: 

• "Applicants emphasized their intent to ensure that a second strong railroad would 

compete at every location where UP an SP provide the only rail competition." 

Applicants' Brief, UP/SP-260 at 7. 

• "The 3N/Santa Fe settlement agreement presen es - and in fact enhances -

conipetition foi all "2-to-l" traffic." Applicants' Brief, UP/SP-260 at 22. 

• "Indeed, in covering every shipper that has acress to UP and SP and no other railroad, 

regardless of non-rail conspetitive options or the extent of the UP-SP competition for 

the shipper's business, it goes beyond what was necessary from a competitive 

standpoint and beyond what any prior merger applicants have done. ... No "2 to- l " 

point or corridor has been omitted from coverage under the settlement." Applicants' 

Brief, UP/SP-260 at 23. (emphasis in onginal, citations omitted.) 

UP's promises durirg its quest to achieve the Board's approval of its merger should be enforced 

against UP now. Nowhere in UP's assertions that every "2-to-l" shipper will be provided a 

competitive replacement to SP does UP give a caveat that these promises do not apply to UE. 

In addition, UP should not be able to argue now that UE is only entitled to joint line 

service instead of BNSF direct access via irackage rights over UP or that UE is not now entitled 

to a second direct access carrier. Contrar> to what UP told UE in 1996, i.e., that UE was not 

entitled to direct BNSF access because it would place UE in a more competitive position, UP/SP 

offered to substitute BNSF for SP to all other shippers via the B.NSF agreement. This benefit 

would provide shippers with improved sen ice because it provided to new single-line service 

throughout the BNSF system. See Applicants' Rebuttal. UP/SP 231, dated April 2, 1996, 

19 
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BEFORE THE 
SURFACE TRANSPCRTATICN BOARD 

Finance Docket No. 52750 

UNION PACIFIC CORPORATION, UNION FACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL Aim MERGER --
SOtlTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMFANY, ST. LOUIS SÔ JTh'WESTERN P-AILWAY 
COMPANY, SPCSL CORP. AND TKE DENVER AND 

RIO GRAiTDE WESTERN RAILROAD COMPANY 

COMMENTS OF GOVERNORS, SHIPPERS AND 
OTHERS IN SUPPORT OF THE PRrVARY APPLICATTON 

CANNON Y 
LOUIS P. 
CAROL A. 
Southern 

KAR'/EY 
WARCHOT 
HARRIS 
Pa c i f i c 

Transportation Company 
Cne Market Plaza 
San Francisco, C a l i f o r n i a 
'415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, 
Washingtcn, D.C. 20036 

94105 

N.W. 

(202) 973-7601 

Attornevs f o r Southern 
P a c i f i c Rail Corporation, 
Southern P a c i f i c Transr^ortation 
Company. St. Louis Southwestern 
Railway Ccmpanv. SPCSL Corp. and 
The Denver and Rio Grandy 
Western Railroad Company 

CARL W. VON BERNLTH 
RICHARD J. RESSLER 
Unicn P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18013 
(610) 361-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri Pa c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 6817 9 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHJVFL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

March 29, 1996 

••ttornevs for Union Pacific 
Corporation. Union Pacific 
Railroad Company and .Missouri 
Pacific Railroad Comcanv 



VERIFIED STATEMENT OF 

UDO A. HEINZE 

MANAGER, FOSSIL FUEL 
OD b«half of 

UNION ELECTRIC COMFANY 

T.j>. » û yr̂ -jo T am the Manaqer of Fossil Fuels at 
My name IS Udo A Heinze. I ^^J^^^^^^l^^^ position for eight 

rt!^iruts,'«iss"olW slip ?^es"e;VAv%.- «s\to , ..,.00 s^a» 
mile service territory m Missouri and I l l i n o i s . 

UE'- total generating capacity is approximately 8,000 MW of 
UE E ̂ o^^^^'^f""^* -2 f̂ n„ coal-fired steam generating unitr. 

("I'"") and Burlington Northern ( BN ) are tne 
Union Electric for the delivery of coal. 

in 1995 6 926,000 tons of coal were delivered to UE's Labadie 
r Plant - a l l by r a i l . The Labadie Plant has been served by 

. Jnion Pacific and Southern 
UP and SP would result in the ̂ ^ ^ ^ ^ ^ — ^ - -
one railroad instead cf the current two. 

the future of r a i l service to this plant. 

'IF and UP have reached an agreement that will insure on-going 

re?|:ris°'in\'k"b^rtn:«j4strof'(rr„ ^ l i r d . . . . support 
the merger application. 

Udo A. Heinze 

Dated: March 25, 1996 



VERIFICATION 

STATE OF MISSOURI ) 
) SS 

CITY OF ST. LOUIS ) 

Udo A. Heinze, being f i r s t duly sworn, deposes and says that 
he has read the foregoing document, knows the facts asserted 
therein, and that the same are true as stated. 

Udo A. Heinze 

Subscribed and sworn to before me this 25th day of March 1996. 

''jS?^ 't?f/\ 

*5205 - 2 -
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FlBuce Docket No. 32760 

I, Robot K, Neft verify under penalty of perjury that the forepoing is tme and comet 

based on my knowledge, information and belief Further, I certify that I atu qualified and 

authonzed to file thii verified statemeat 

Robert K. Neff 

Dated.- 'A^A^ 
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REDACTED — To Bc Placed on Public File tpsp.:3i 

Before the 

SLRFACE TRANSPORTATION BOARD 

Finance Docket .No. 3;"60 

LNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI P.ACIRC RAILROAD COMPANY 

— CO.NTROL AND .\.t RGER — 
SOLTHERN PACIHC RAIL CORPORATION. 

SOLTHERN PACIHC TRANSPORTATION COMPANY, ST. LOUIS 
SOLTHAVESTERN RAILWAY COMPANV. SPCSL CORP. AND THE 

DEN'VER ANT> RIO GRANT>E WESTERN RAILROAD COMPANY 

RAILROAD MERGER APPLICATION 

APPLICANTS' REBUTTAL 

VOLL'ME 2. PART C - STATEMENTS ON COMPETmON 
AND PUBLIC BENEFITS 

CANNON V. H.ARVEY 
LOLnS P. WARCHOT 
CAROL A HARRIS 
Southem Pacific Transponation 

Company 
One Market Plaza 
San Francisco. Caiifonua 94103 
(415)541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GLIMVAN 
Harkins Cunrungham 
1300 Nineteenth Street. S.W. 
Washington. D C. 20036 
(202) 973-7600 

.Attorneys for Southern Pacific 
Rail Corporanon. Souihern 
Pacific Transportation Company. 
St Louts Southynestern Railway 
Compcny. SPCSL Corp and The 
De'iver a'id Rio Grande W esivm 
Railroau Company 

CARL W VON BERNLTH 
RICHARD J. RESSIJER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem. Pennsylvania 18013 
(61C) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY. JR. 
LOUISE A. RIN'N 
Union Pacific Railroad Company 
.Missouri Pacific Railroad Company 
M16 Dodge Smei 
Omaha. Nebraska 68179 
(402) 271-5000 

.\R\ID E. ROACH II 
J MICHAEL HEMMER 
MICHAEL L. ROSE.NTHAL 
Covington Si Burling 
1201 Pennsylvania Avenue. N.W 
P O. Box 7566 
Washington. D C 20044-7566 
(202) 662-5388 

Anorneys for Vnion Pacific 
Corporation. L'nion Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 

April 29. 1996 



S'"-vepon. Louisiana, moving to and from the Memphis BEA (BEA 55) 
At.,ordiPgly, Section 6(c) of the settlement agreement will be amended to give 
BN/Santa Fe the right to handle traffic of shippers open to ali of UP SP and KCS 
at Texarkana and Shreveport to and from the Memphis BEA These rights will not 
include proportional, combination or Rule 11 rates via Memphis or other points in 
the Memphis BEA 

Service to UE at Labadie MO - Although it will not require an amendment io the 
settlement agreement, we have reached a separate understanding with Union 
^.ectric Company ("UE"). UE s plant at Labadie, Missouri currently is served by 
UP and by SP Accordingly, it meets the definition of a "2-to-r point even 
though Labadie is not expressly mentioned in Section 8(i) of the settiement 
agreement We had initially discussed with BN/Santa Fe sale of the former Rock 
Island line between St Louis and Owensville over which SP currently serves UE 
We could not reach agreement with BN/Santa Fe . sale of that line We have 
worked directly with the customer and established a proportional rate agreement 
between Kansas City and Labadie. UE may. pursuant to this agreement secure 
single line bids from UP or interl.ne bids with any other carrier over Kansas City 
or St. Louis I believe the UE arrangement is another demonstration of our 
commitment to preserve competition 

Interchange Rights and Terminal Facilities in Brownsville - Section 4(a) of the 
settlement agreement granted BN/Santa Fe trackage rights on UP's lines in 
Texas between Houston (Algoa) and Brownsville and between Odem and Corpus 
Chnsti. Concerns have been raised that BN/Santa Fe does not have adequate 
access and interchange rights at Corpus Christi and Brownsville. Accordingly we 
will amend Section 4(b) of the settlement agreement to provide that BN/Santa Fe 
access and interchange nghts at Corpus Chnsti and Brownsville will be at least 
as favorable as SP has currently. The amendment will specify that BN/Santa Fe 
shall have direct access to the Port of Brownsville, the Brownsville and Rio 
Grande International Railroad, and Ferrocariles Nacionales de Mexico and the 
right to purchase a yard at Brownsville to support trackage rights operations I 
should note, however, that at the outset BN/Santa Fe intends to use haulage to 
handle its traffic between Houston and Brownsville, and thus its operations and 
access will be the same as UP/SP's. If the haulage operation is convened to 
trackage rights the interchange and other rights described above will be 
implemented. 

Directional Operation - UP/SP trains will operate directionally between Dexter 
Junction, Missouri and Houston, Texai To address concerns that directional 
operations would negatively impact BN/Santa Fe trains, the settlem.ent agreement 
will be amended to give BN/Santa Fe additional overhead trackage rights 
adequate to allow BN/Santa Fe to also operate directionally in the same fashion 
as UP/SP, 



jiMSHArrucK UNION PACIFIC RAILROAD COMPANY 

" ^ ^ ^ ^ CMAHA SESflASx* « I 7 9 
«0? 271-3700 

Augusta. 1995 

Good Aftcrrtoon: 

You will no doubt have heard that Union Pacific and Southem Pacific plan to merge. UP has 
made a tender offer for 25% of SPs stock, and will acquire the rest of the SP siixk knd merge rbc 
railroads after we receive rcgiilatorv approval, which is expected in rnid-1996. Your invoIveiiKut 
anti KUĵ ort in thi.t process will be very ifî jortant 

This merger will offer significant benefits for our customen and ut together natiTally into a:i 
efficient network providing the entire transportation community better service. UP's shippers will 
enjoy new single-line service atToss the Soi:them Conidor. between the Upper Midwest and SP 
points in die Southwest and California, between Seattle/Tacoma and California, and in many otber 
maiiccis. Shonei routes will become available in many corridors and the ability to use alternative 
rouu-s to speed both intc- nodal and manifest traffic. Reliable third-rtKmung intennodal service 
between Chicago and northern and southem C£<ifomia, and between Los Angeles and Memphis 
will become standard. Switching and terminal d- ia>̂  win bc reduced by preblocking and running 
traffic around busy terminals such as Chicago, Kansas Qty. and SL Louis. There will be major 
improvements in equipment availability and storage-in-transit opportunities. 

The UP/SP merger will stn-ngthen rail competition throughout the west Tbe new system will 
have the financial strength to maJce the huge capital investments needed lo overcome capacity 
constraints to ensure quaUty servioe to all of its customers. I: will bc a worthy competitor to the 
new BN/Sanu Fe system. And it T«H guarantee tfiat shipows «locations now 8crv«l by botfi 
cairiers wiU :x>ntinue to enjoy two-raiIrD»1 competition by agreeing to crmHirinnie giving 9 second 
railroad access wherever UP and SP provide the only rail service to a customer. 

A White Paper is enclosed that describes the benefits of the nerger in more detail 

Our ICC application will bc fOed no later *iu December 1. Wc will bc b touch with yoa soon 
to discuss the UP/SP merger in more detail, hear your ideas about how the combined system can 
provide better service, and ask for your support 

We think Uiis transaction is the step that is nctled to attain truly efficient and competitive rail 
transportation in the West If you have qucstior.s or comments about the merger, I urge you to 
please contact me or your Marketing and Sales represcautivt. 

^ VTTUCK 
Eccutive Vice President - Marketing & Sales 

(402) 271-3700 



STB FD 32760 X 11-14-97 



1 BN/SF-83 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No, 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER ~ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY ST, LOUIS SOUTHWESTERN RAILWAY 

COMPAN\', SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

FOR CLARIFICATION 

Jeffrey R Moreland 
Richard E, Weicher 
Michael E, Roper 
Sidney L, Strickland, Jr. 

The Burlington Northern 
and Santa Fe Railway Co 
3017 Lou Menk Dnve 
P O. Box 961039 
Ft, Worth. Texas 76161-0039 
(817) 352-2353 j 

and ji 

1700 East Golf Road 
Schaumburg, Illinois 50173 
(847) 995-6887 

Erika Z, Jones 
Janice G, Barber 
Adnan L Steel, Jr. 
Adam C, Sloane 

Mayer, Brown & Platt 
2000 Pennsylvania Ave., N.W 

ashington, D C. 20006 
p 2 ) 463-2000 

^ifice of the Seaetary 

NOV f 7 \m 

Attorneys for The Buriington Northern and Santa Fe Railway Company 



BN/SF-83 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN P.^CIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY SPCSL CORP AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION OF THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

FOR CLARIFICATION 

Pursuant to 49 C.F.R. § 1117 and Decision Nos. 44. 72. and 73 in the above-

referenced proceeding. The Burlington Northern and Santa Fe Railway Company 

("BNSF")- requests the Board to clarify the conditions imposed by the Board on the 

UP/SP merger to require the Applicants to grant BNSF access for traffic moving to and 

from the western United States (including Mexican traffic) to all shippers 'ocated on UP 

or SP lines pie-merger in the New Orleans. Louisiana switching distnct that were open 

tc direct sen/ice or reciprocal switching by both UP and SP pnor to the merger, but which 

have now been closed to BNSF by the Applicants. 

The acronyms used herein are the same as those in Appendix B to Decision No. 

44 



As explained below, the Applicants closed those shippers to access by BNSF 

immediately after the merger was consummated.- In singling out BNSF for exclusion 

from access to New Orleans shippers that, before the merger, were located on UP or SP 

lines, the Applicants have deorived these New Orleans shippers of their only practical 

efficient rail alternative to Applicants service for traffic moving to and from the western 

United States (including Mexico) - Furthermore, the Applicants' action defeats the 

justified expectations of numerous shippers, who had no reason *o anticipate that BNSF 

would not be pennitteo to sen/e them and who. therefore, chose not to participate in the 

UP/SP merger proceeding. Finally, the action contradicts representations made by the 

^ In their August 20, 1997 "Reply to Comments" (UP/SP-311). the Applicants 
characterize BNSF's requesi for access to these New Orleans switching district shippers 
as untimely," contrary to BNSF's contractual agreement not to seek additional 
conditions. ' and 'wholly unjustified " UP/SP-311. at 33. These characterizations are 
without merit. As noted, the Applicants waited until after the Board's approval of their 
merger to take the affirmative step of closing these shippers to BNSF service Because 
neither the shippers nor BNSF could have anticipated that the Applicants would engage 
in such anti-competitive conduct aftet receiving approval for their merger, neither the 
shippers nor BNSF could have sought the relief sought in this Petition prior to the 
Board s approval of the UP/SP merger Moreover, the characterization of the relief 
sought in this Petition as "an additional condition[]" is incorrect. BNSF is seeking a 
clarification that the Beard's decision in the UP/SP merger proceeding requires a return 
to the status quo as of the time the BNSF and CMA Agreements were negotiated, not 
additional rights that the shippers did not have before the merger Finally, as we show 
below, the relief requested in this Petition is entirely justified because, notwithstanding 
th-i fact that other carriers are nominally available to these New Orleans shippers i,see 
ljP/SP-311. at 33-34). those shippers face the loss ofthe efficient competitive alternative 
to the Applicants service to and from the western United States. 

- Unless the context otherwise indicates. BNSF s use of the phrase "traffic moving 
to and from the western Untted States" or similar phrases shall hereinafter include traffic 
to and from Mexican ongins and destinations. 
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Applicants to shippers prior to the approval of the merger that New Orleans area 

shippers would benefit from improved competition in the West 

Therefore, BNSF requests that the Applicants be directed to provide access to 

BN/Santa Fe for traffic moving to or from western origins and destinations (including 

Mexico) via reciprocal switching to any shipper in the New Orleans switching district that 

was located on a line of UP or SP before the merger and that could have received 

service pre-merger from both UP and SP via direct sen/ice or reciprocal switching.-

i I- Decision No. 72, the Board stated that "any beneficiary of the Decision No 44 
conditions has the right to seek relief from the Board." Slip op. at 8 (footnote omitted). 
In Decision No 73. the Board stated its preference for issuing a "clarification in the 
nature of a declaratory order" (slip op. at 4 n.10), rather than an "order of enforcement ' 
at this juncture of the proceedings. 

Because the CMA Agreement does not contain a mandatory arbitration clause, 
and because this matter does not involve a dispute over the meaning of the terms of the 
BNSF Agreement, this matter is properly within the jurisdiction of the Board, rather than 
suDject to arbitration. 



BACKGROUND 

As reflected on the map attached hereto as Attachment A. both UP and SP before 

their merger raa mainline tracks that approached the New Orleans area from the west. 

Neither carriers tracks, however, actually crossed the Mississippi River into the city of 

New Orleans Their tracks instead ended on the west side of the nver, and they sensed 

vanous shippers located on the west bank of the nver Under the UP {actually. MP) and 

SP New Orleans switching district tariffs applicable at the time of the merger, UP and SP 

were both able to serve, either directly or via reciprocal switching, over 40 such west 

bank shippers All other carriers serving New Orleans were also able to serve those 

shippers via reciprocal switching services offered by UP or SP In fact, pursuant to the 

applicable tariffs in effect immediately prior to the Applicants action, ATSF had access 

via reciprocai switching to all of the shippers at issue here,^ See 'Verified Statement of 

Peter J, Rickershauser, at 2-3, attached hereto as Attachment B. 

Immediately after the consummation of tne UP/SP merger, the Applicants 

amended their New Orleans switching distnct tanffs, cutting off BNSF s access to all New 

Orleans area shippers who. pnor to the UP/SP merger, were located on a UP or SP line 

and who co'jid receive service from both UP and SP by direct service or reciprocal 

- The effect of the Applicants tariff amendments precluding BNSF access to these 
shippers is reflected in the Applicants' refusal earlier this year to accept a unit grain train 
from BiNoF for delivery to Continental Grain s Westwego. elevator facility, under 
terms of the pre-merger and immediately post-merger UP (MP) switcning tariff BNSF 
and the shipper citing the applicable tariff providing for a reciprocal switch charge on 
gram and gram products in.connection with ATSF linehaul traffic, attempted to deliver 
the train to UP at Avondale, LA. However UP denied BNSF an interchange at Avondale 
ana -equired BNSF to negotiate a division of linehaul revenue before accepting the train 
and delivenng it to the grain terminal. See Rickershauser Verified Statement, at 5. 
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switching,°' The Applicants tariff amendments were directed soleiy at BNSF; No cther 

railroad lost access to shippers in the New Orleans switching district as a result of the 

tariff amendments BNSF has requested the Applicants to reverse the amendments so 

that BNSF can prov;de the same service that SP was able to provide prior to tne merger, 

but the Applicants have refused to do sc, asserting that these west bank New Orleans 

shippers are not "2-to-l" shippers, because thoy were not served exclusively by UP and 

SP cr to the merger See January 20. 1997 letter from Bert Van Kampen. UP 

Manager-Switching, to William K. Anderson. BNSF Manager Auxiliary Prices, attached 

to the Rickershauser Venfied Statement as Exhibit 6.-

ARGUMENT 

In approving the UP/SP merger, the Board concluded that an unconditioned 

merger of UP and SP would have presented significant competitive harms, but that these 

harms were adequately addressed by the BNSF Agreement and the CMA Agreement, 

as modified by the Board. In particular, the Board concluded that the BNSF Agreement 

is sufficient (with certain modifications directed by the Board) to address the competitive 

^ The UP/SP merger was consummated on September 11 1996 The UP tariff 
amendments closing New Orleans industries to access by BNSF were published on 
September 13. 1996. to be effective on September 14, 1996, while the SP tariff 
amendments closing the industries to BNSF access were published on September 25, 
1996. to be effective on October 15. 1996. See Rickershauser verified Stat«*ment. al 2-
4. 

- Notwithstanding UP's January 20, 1S97 letter, as late as February 7, 1997. UP's 
Customer Revenue Support^group apparently believed that BNSF did have access to 
these west bank shippers and provided a tariff reference to BNSF to items which had in 
fact alreadv been closed by UP's tariff amendments. Si?e Rickershauser Verified 
Statement, at 5 
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harms of an unconditioned UP/SP merger because the BNSF agreement wil! permit 

BNSF to replace, to a large extent, the competitive service that is lost when SF is 

absorbed into UP " Dec. No. 44. slip op. at 103. 

Throughout the decision, the Board expressed its expectation that BNSF would 

be able to replace SP's service at every point that was sen/ed pre-merger by UP and SP 

and no other railroad. Dec. No. 44, slip op. at 103, 124, 148. 157, 164 The Board 

specifically included in that analysis those points that UP or SP reached by reciprocal 

switching before the merger Id. at 121. As the Board stated in discussing reciprocal 

switching at a specific point in the West: "[l]t only makes sense that BNSF should be 

given, to the maximum extent possible, the rights formerly held "by the earner il is 

replacing. Id. at 192. This explicitiy includes reciprocal switching rights held by UP and 

SP on the other's lines. Id-

This principle that BNSF should be given the rights formerly held by the carrier 

it IS replacing is particularly applicable here in the situation where BNSF purchased the 

SP line between lowa Junction and Avondale. In such a situation, absent a specific 

provision excluding access to shippers that SP accessed via the line before the merger, 

BNSF should have the right to provide the identical service which SP provided. 

8' One of the areas that^the Board specifically identified as a "competitive problem 
areaQ" is the Houston-to-New Orleans comdor. Dec. No. 44, slip op. at 103. One of the 
"broad-based, positive effects of the merger [as conditioned]" t. ,at the Board specifically 
identified was "acc3ss for BNSF to New Orleans" Dec. No. 44, slip op. at 104. 
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.^. The Applicants' Tariff Amendments Deprive New Orleans 
Switching District Shippprs Of Thei- Only Practical Efficient 
Alternative To The Applicants' Rail Service. 

The Applicants tariff amendments deprive vanous New Orleans shippers located 

on UP or SP lines pre-merger of their only realistic competitive and efficient alternative 

to the Applicants rail service. Although, in certain cases, these shippers could 

theoretically receive sen/ice from more than two carriers before the UP/SP merger the 

loss of access to BNSF service effectively deprives these shippers of any realistic 

efficient alternative to the Applicants' service for their traffic to and from the western 

United States. As the Board has recognized, shippers who. pnor to the UP/SP merger, 

couid receive rail service from more than two railroads may nonetheless be treated as 

"2-to-1' shippers because they faced the ioss of efficient competitive rail options as a 

result of the UP/SP merger.^' 

Thus, in the UP/SP merger proceeding, the Board expanded BNSF access to 

Lake Charles. West Lake Charles, and Westlake area shippers beyond the level 

contemplated in the CMA Agreement, even though those shippers could receive sen/ice 

from KCS. as well as UP and SP Decision No. 44. slip op at '•52-153. In so doing, the 

Board recognized that those shippers were, for all practical purposes, "2-to-l" shippers. 

^ As noted, these New Orieans shippers should be treated as ••2-to-r shippers for 
the additional reason that BNSF purchased the SP line between lowa Junction and 
Avondale and absent an explicit direction to the contrary. BNSF should be able to 
provide identical sen/ice as that provided pre-merger by SP via that line. As discussed 
infra, those shippers fully expected ~ and were led by the Applicants to believe - that 
BNSF would be able to provide them with the same service that SP had provided to 
them before the merger. 



because, after the merger, all the "efficient routings" for those shippers traffic, would be 

under the applicants' control " td. at 152 (emphasis added) 

Similarly, in Decision No 44, the Board imposed a condition "to maintain the 

availability of two independent and efficient PRB routings to [Texas Utilities Electric 

Company's ('TUE')] Martin Lake plant near Henderson, TX. ' Slip op. at 154 (emphasis 

added). Notwithstanding the fact that TUE had the option of BNSF single-line service 

for receipt ot PRB coal, such relief was necessary because the BNSF single-line routing 

was excessively circuiious. See id. at 186 ("Without this condition, all but one of TUE's 

PRB routings would involve UP/SP. and the one that would not would be excessively 

circuitous."); see also Decision No. 72, slip op at 2-3 (explaining TUE condition).-

Accordingly, the Board has recognized that shippers can be deemed "2-to-l" 

shippers because route circuity or other service impediments effectively limit them to 

only two commercially realistic and efficient rail carrier options both under the merging 

carriers controi (even if more than two carriers have nominal access to their facilities).-

Here, the Applicants unilateral tariff amendments effectively deprived New Orleans area 

^ In addition, in Decision No 44, the Board explained that, in determining whether 
a particular location or corndor was to be considered as '2-to-l" for purposes of defining 
BNSF s access, '[t]he ultimate eastern origins or destinations for interterritorial trafi'ic are 
not considered, only the eastern gateways for such traffic " Slip op. at 122 n.128 This 
analysis clea.'-ty implies that the Board expected BNSF to replace SP for west-bound (or 
western-originated) traffic even if the affected shipper might have had access to an 
eastern earner for its east-bound (or eastern-originated) traffic. 

— In fact, UP has itself recognized that a "showing that [a] shipper lacks effective 
competitive options for its traffic movements' would justify relief even if the shipper had 
been sensed by a third earner prior to a merger transaction. See UP/SP-311, at 33. 
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shippers located pre-merger on UP and SP lines of the benefits of efficient competitive 

rail service to and from the West.-

As reflected on the map of the New Orleans vicinity attached hereto as 

Attachment A all of the shippers (over 40 in number) on a UP or SP line prior to the 

merger are located on the west bank of the Mississippi River, In order for these 

shippers to be served for westbound movements by KCS or IC, the shippers traffic 

would have to be first moved across the Mississippi River to the east bank for 

interchange to these earners At present, UP and SP operations are not C'';nsolidated 

in the New Orleans area Shipments to and from the seven SP customers open to 

reciprocal switch by KCS or IC move from SP to IC. which provides an intermediate 

connection with KCS For the UP-served customvirs, UP interchanges directly with IC, 

but uses the New Orleans Public Belt Railroad ("NOPB") to provide an intermediate 

connection with KCS These movements could require as much as an additional one 

to three days before the traffic would move out of the New Orleans area on KCS or IC. 

See Rickershauser Verified Statement, at 7 Then, in order tc reach destinations on the 

West Coast. Mexico or other locations west of KCS's or IC's sen/ice area, a further 

interchange at a junction such as Dallas. TX would be required to BNSF or another 

carrier This further interchange could require an additional one to two days. Thus, the 

In addition to the reasons set forth in the text establishing that service to the West 
over KCS or IC would not provide an efficient competitive alternative, the Applicants 
themselves recognized in their bnef in the UP/SP merger proceeding that routings in the 
New Orleans to Houston corndor on other carriers were "sufficiently circuitous and 
inferior that Applicants detemnined to treat the corr!dor[] as "2-to-l'," See UP/SP-260, at 
23 Thus, for western and Mexican traffic that traverses Houston, the Applicants have 
effectively conceded that routings via KCS or IC are competitively infenor. 



most likely earner to handle business between western markets and those customers on 

UP or SP denied reciprocal switch access to BNSF in the New Orleans' area. KCS is 

the one with the most indirect and time-consuming interchange process when compared 

with UP's ability to move traffic directly to and from these shippers. 

For many shippers, this additional transit time would render joint-line BNSF 

service non-competitive and would leave the shippers with only one realistic alternative 

for sen/ice to the West. For instance, as set forth in the Verified Statement of Bernard 

Fiest. Jr, Manager of Transportation for Delta Terminal Services, Inc ("Delta") (attached 

hereto as Attachment C), Delta owns and operates a public storage facility in Harvey, 

LA. near New Orleans At this facility. Delta receives, stores, transfers and reships a 

variety of liquid products such as '̂egetable oils, petroleum, lube oils, and other 

chemicals on behalf and for the account of various customers. Prior to the UP/SP 

merger. Deltas facility was directly served by both UP and SP and received two 

separate switches each day - SP in the morning and UP in the evening. Destinations 

for most of the products shipped by rail from Delta s facility are in the Midwest, western 

United States, and Mexico. Because many of Delta's customers use privately-owned or 

leased railcars for their product movements, competitive and consistent transit times are 

important to the customers both for reasons of maintaining product quality and sizing 

their raiicar fleets to meet their needs Because many of the customers' products are 

more suited to rail service (as opposed to service by truck), access to competitive rail 

service is a significant reason many of Delta's customers use its facility. 
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As Mr. Fiest has noted, access to both UP and SP prior to the merger provided 

Delta's customers with "head-to-head competitive rail senvice to and from points in the 

western United States by having access to the marketing services, prices, and 

transportation capabilities of both UP and SP ' Moreover alternative sen/ice by KCS or 

IC IS inadequate to meet the needs of Delta and its customers: 

We and our customers have found that interline routings 
using two or more carriers, which is now the only option 
available to us and our users, even to reach jointly-served 
BNSF/UP points or local BNSF points, is not an attractive 
cost or service alternative to the single-line service provided 
by UP and SP, in competition, prior to the UP/SP merger 
Since the UP/SP merger, our switch service has- decreased 
and we have been switched primanly by the UP in the 
evening 

Thus, for Delta and its customers the Applicants tariff amendments clearly deprived 

them of one of their two efficient pre-merger competitive western rail alternatives 

One of Delta s customers that lost such a rail alternative is C & T Refinery, Inc. 

As set forth in the Verified Statement of Scot W Jansen Corporate Traffic Manager for 

C & T. Refinery (attached hereto as Attachment D), C. & T Refinery uses public storage 

facilities in Harvey and Avondale, LA such as Delta Terminal Services' faciiity for 

vegetable oil storage and transfer Pnor to the merger, these facilities were served by 

UP, and SP had access to the facilities either directly or through reciprocal switching 

As Mr Jansen sets forth in his Verified Statement, UP's refusal to permit BNSF to 

access the facilities has deprived C. & T Refinery of a pre-merger competitive option it 

had cn SP for westbound traffic: 

The oubin- storage facilities m New Orieans lost some of their 
competitive advantages when Union Pacific denied [BNSF] 
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access to public storage facilities located on the Mississippi 
River. A shipper moving commodities east from New Orleans 
will have three carriers with access. If the same shipper 
decides to move west he will only have one choice UP 

Similarly in his Verified Statement (attached hereto as Attachment E), Terry J 

Voss, Senior Vice President Transportation for AG Processing, Inc ("AGP"), describes 

his company's use of the public storage facilities at Harvey, U\ as a part of AGP s 

business of processing soy beans into soy bc?an meal for livestock feed and the refining 

of soy bean meal into edible vegetable oils in the course of this business, AGP exports 

substantial volumes of these oils to foreign countries, and transportation charges are a 

• determining factor' in AGP's ability to participate in the highly competitive world market 

for such oils Any change in The transportation pricing of the oils could limit AGP's ability 

to compete in the export market. For example, according to Mr. Voss, vegetable oils are 

traded in increments of one one-hundredth of one cent per pound. Prior to the merger, 

the Harvey. LA storage facilities were served by both UP and SP Now. without BNSF 

access to the facilities, AGP fears that, absent the pnce competition that would result 

from BNSF access to the faeuties (price competition that was provided by SP pnor to 

the merger), its 'freight will be noncompetitive and hence [its] international marketing 

opportunities will be restricted". Voss Verified Statement at 2. 

The Verified Statement of Peter O. Opsomer, Transportation Resource Manager 

for The Dial Corporatic;', ^attached hereto as Attachment F), descnbes another shipper 

that has been deprived of or.e of its two pre-merger efficient competitive rail alternatives 

for western traffic by the Applicants' tariff amendments. Dial operates a fleet of pnvate 

tank ears and leases bulk storage facilities in Harvey and Avondale for handling coconut 
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oils and similar products. These facilities -• the Delta Terminal Services and 

International Matex Tank Terminal facilities - were both sen/ed directly cr through 

reciprocal switch by UP and SP prior to tlie merger The Applicants action has had the 

effect of causing the two facilities - and thus Dia! itself - to lose "some of their 

competitive advantages particularly on shipments moving to the West." 

Additionally as set forth in the Verified Statement of John G Breslin. Director of 

Logistics for Witco Corporation (attached hereto as Attachment G), Witco is a specialty 

chemicals company which has a facility in Gretna. which was served by UP and 

accessible to SP through reciproca! switch before the merger Witco sells and receives 

products from customers and suppliers located throughout the world at its Gretna facility 

As Mr Bresiin explnns, there is a "distinct need for two competing railroads in the South 

. . . [which are] comparable in terms of their size, scope and ability to provide a 

competitive sen.'ice.' Thus, in Mr Breslin s view, only BNSF can provide a comparable 

competitive sen/ice to UP's exclusive service, and Witco supports BNSF access to its 

Gretna facility through reciprocal switching. 

Further, in hiS Verified Statement (attached hereto as Attachment H), J. Ron 

Brinson. President and Chief Executive Officer of the Port of New Orleans descnbes 

fiow the Applicants action has adversely affected tne competitive alternatives available 

to the Port's Perry Street Facility located on the west bank of the Mississippi River. Prior 

to tne merger, the Perry Street Facility was served by both UP and SP, and the absence 

of reciprocal switching access by BNSF has limited the facility "to one railroad for 

movement 'o and from the Western United States," 
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Thus, contrary to the Applicants argument in UP/GP-wM, the fact that shippers 

located on UP or SP pre-merger could theoretically receive service to and from western 

destinations by KCS or IC is an insufficient ground to deny this Petition, As discussed 

above, that alternative service involves the possibility of up to an additional three to five 

days transit time. Much of the affected shippers traffic is time sensitive, and the 

magnitude of this additional transit time would place the shippers at a competitive 

disadvantage on a carrier other than UP. Additionally, the shippers discussed above, 

and many others rely on shipper-owned or leased equinment. in place of railroad-

provided equipment, to meet their specific transportation needs The expenses of 

maintaining these fleets have to be factored into rail transportation charges to arnve at 

totai rail transportation costs A consistently less-efficient or slower route requires a 

shipper to provide more equipment to meet product flow requirements. In many cases, 

no matter how competitively a railroad pnces its transportation product, the additional 

equipment costs required by a circuitous and less efficient two-line haul will render it 

uncompetitive //ith a more efficient, single-line haul. Rickershauser Verified Statement, 

at 8 Accordingly these shippers are. for all practical purposes. '"2-to-1" shippers whose 

loss of efficient competitive access to a carrier other than the Applicants for western 

traffic justifies the imposition of a competition-restoring remedy requested in this Petition. 

B. The Applicants' Tariff Amendments Defeat The Reasonable 
Expectations Of New Orleans Switching District Shippers. 

Further the Aoplicants' iast-minute tariff amendments came as a complete 

surprise to BNSF and these New Orleans switching district shippers, defeating the 

shippers reasonable expectations that BN3F would have access to their facilitit. as SP 
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had prior to the merger indeed, a number of shippers chose not to participate in the 

UP/SP merger proceeding because they assumed that BNSF would have access to their 

facilities 

• Verified Statement of Steve Silver. Trading Director for Gardner 
Smith (U S A ) L L C (attached hereto as Attachment 1) - While we 
did not participate in the UP/SP merger proceeding, we expected 
that BNSF would have access to [Gardner Smith s] Avondale and 
Hc.vey facilities ' 

• Verified Statement of Paul Robbins. Director of Transportaticn for 
Celotex Corporation (attacned hereto as Attachment J) - "Dunng 
the merger proceedings, we were aware of the settlement 
agreements made by the BNSF and fully expected that [Celotex 
Corp. s manufactunng plant at Merrero. Louisiana] would be treated 
like the other two-for-cne' pomts were, as far as competitive access 
is concerned " 

• Verified Statement of Bernard Fiest, Jr. Manaqer of Transportation 
for Delta Terminal Services, Inc (Attachment C) - "Delta remained 
neutral m regard to supporting or opposing the UP/SP merger, 
however, we fully expected that we would be no worse oft than had 
this merger not occurred, particularly with the purchase by BNSF of 
the SP lines to New Orleans. The recent action by the Union 
Pacific to eliminate competitive access from the BNSF does not 
fulfill our expectations of being no worse off in accessing, and 
providing to customers who use Delta's services, competitive service 
by two major western rail carriers, as when both UP and SP directly 
served our facility." 

• Verified Statement of Scot W. Jansen, Corporate Traffic Manaqer for 
C & T Refinery. Inc. (Attachment D) - "I supported the UP/SP 
merger based on the original settlement agreement that included 
giving BNSF access to New Orieans. La. I was not aware that 
when UP stated that BNSF would have access to New Orieans, they 
intended only giving them interchange rights with southeastern 
earners UP closed these industries after the merger was complete 
and didn't give shippers any formal notice." 

Verified Statement of Peter O Opsomer, Transportation Resource 
Manaqer for The Dial Corporation (Attachment F) - "Dial was aware 
of the BN's original settlement agreements that would have allowed 
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access after the UF/SP merger We were not aware that the UP 
had restricted access until we recently requested rate proposals " 

See also Verified Statement of Terry J Voss Senior Vice President Transportation for 

Ag Processing, Inc (Attachment E) ('AGP participated in and supported the UP/SP 

merger We were aware of the Board s intent to correct the loss of the two-to-one 

facilities and felt the BNSF agreement with UP/SP would correct these situations "). 

These and other New Orieans switching district shippers on UP or SP lines prior 

to the merger thus anticipated that BNSF would have access to their facilities following 

the UP/SP merger Indeed as described in the Rickershauser Verified Statement, the 

matenals distnbuted by the Applicants to customers to seek their support for the merger 

represented that existing competition would be preserved and that "Head-to-Head 

Competition [Wouid] Improvel ] in the West", and showed the New Orleans area as one 

of the iocations where this improvement would occur. See Rickershauser Verified 

Statement, at 8 Those materials also represented that "Customers open to reciprocal 

switching prior to the merger will continue to be open to reciprocal switching after the 

merger." Id. at 8-9. 

The Board recognized in Decision No. 44 that UP and SP should be held to such 

pre-merger representations, and the Board should hold the Applicants to their 

representations here that existing competition would be preserved, that New Orleans 

shippers would be among those that would benefit from improved competition in the 

West, and that they would remain open to reciprocal switching. See Decision No. 44. 

at 12 n 14 ( Applicants must adhere to all of their representations ") By waiting until 

after the Board s approval, and the Applicants consummation, of the merger to amend 
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the tariffs - thereby depriving these New Orleans switching district shippers of access 

to the Applicants only r^al competitor for these shippers' western traffic - the Applicants 

have defeated the justifiable expectations of these shippers and contradicted their own 

representations -

CONCLUSION 

The Applicants' tariff amendments excluding BNSF - and BNSF alone - from 

access to the New Orleans shippers located on UP or SP lines pre-merger that were 

open to both UP and SP via direct service or reciprocal switching before the merger 

preclude BNSF from effectively competing with UP The Board should not tolerate such 

anti-competitive conduct In the words of Mr Jansen of C & T Refinery in his Verified 

Statement, "it is only fair for the shipping community of [the] New Orleans switching 

district to have more than one option to move traffic west," Similarly, the United States 

Department of Transportation in its comments submitted in the Oversight Proceeding 

(DOT-1) noted that, to the extent that routes to the West are restricted under a new 

switching tariff to a single carrier. UPSP it appears that UPSP has effectively created 

a 2-to-1 situation DOT-1, at 6 DOT thus urged the Board to inquire into this problem 

and to take remedial action as necessary " Ibid, 

— As noted above (note 2, supra), because the Applicants waited until after the 
Board approved and they consummated, their merger to deprive BNSF of access to 
New Orleans switching distnct shippers their contention (UP/SP-311, at 33) that the 
relief sougnt in this Petition is untimely or constitutes a request for an entirely new 
condition is groundless. In addition, the issue of access by BNSF to these New Orleans 
shippers 's an appropnate subject for oversight because the tariff amendments took 
effect only after the merger was consummated. 
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Accordingly, for ^ne foregoing reasons BNSF respectfully requests the Board to 

require the Applicants to grant BN/Santa Fe access for traffic to or from ripstinations or 

origins in the western United States (including Mexican traffic; via reciprocal switching 

to all shippers located on a UP or SP line pnor to the merger in the New Orleans 

switching distnct that were open to direct service or reciprocal switching by botn UP and 

SP pnor to their merger, but which have now been closed to BNSF by the Applicants 

Respectfully submitted 

Jeffrey R. Moreland 
Richard E Weicher 
Michael E. Roper 
Sidney L. Strickland. Jr 

The Burlmgton Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P O Box 961039 
Ft. Worth Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg. Illinois 60173 
(847) 995-6887 

Enka Z. JCnes 
Janice G. Barber 
Adnan L. Steel. Jr. 
Adam C Sloane 

Mayer, Brown & Platt 
2000 Pennsylvania Ave.. N.W. 
Washington, D C 20006 
(202; 463-2000 

Attorneys for The Buriington Northern and Santa Fe Railway Company 

Dated November 14, 1997 
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CERTIFICATE OF SERVICE 

1 hereby certify that a copy of the foregoing Petition of The Burlmgton Northern 
and Santa Fe Railway Company for Clarification (BN/SF-83) was served, by first-class 
mail, postage prepaid or by a more expeditious manner of delivery, on all Parties of 
Record in Fmance Docket No 32760 
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\FRIFIC.\TION 

THE ST.ATE OF TEX.AS I 

) 
COL'NTY OF T.\RR.\.\ r ) 

Peter J. Rickershauser. being duly suom. deposes and says that he has read the 

foreiioing statement, and thai the contents thereof are true and correct to the best ot" his 

knovvledize and belief. 

J. ^cks Peter J. ûckershauser 

Subscnbed and swom to before me on this 6th day of November. 1997. 

- ^ ^ j ? = Notar% Public 

My Commrs^«^jgir<«*,,^^ 
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ATTACHMENT B 



VERIFIED ST.ATE.MENT 
OF 

PETER J. RICK^RSH.AUSER 

My name is Peter J. Rickershauser. 1 am Vice President. Marketing of The Burlineton 

Nonhem and Santa Fe Railway Compan)' ("BNSF") on the L'P/SP lines. My business address 

is 2600 Lou Menk Drive, Fort Worth, Texas 76131. 

I joined BNSF in October 1996 as Vice President. Marketing, UP/SP Lines. In this 

capacity, I am responsible for coordinating the marketing and implementing of the new service 

oppormnities that BNSF offers to shippers as a result ot the UP/SP merger. BNSF gained access 

to more than 4.200 rmles of UP and SP track through a combination of trackage rights and line 

purchases as a condition ofthe September 1996 UP SP merger. 

Prjor to joining BNSF, I was Vice President, Sales, with Souihem Pacific Rail 

Corporation in Denver. Colorado, where I directed SP's fielri carload sales fiarce in the United 

States and Canada. From 1991 to 1995. I was Managing Director. Regional Sales-Midwest, in 

Lisle. Illinois. :or SP. My responsibilities in that position included planning ?.id directing sales 

activities for SP's largest domestic carload sales region. 

Fro.m 1982 to 1991. 1 held a number of sales and marketing management positions with 

Norfolk Southem Railroad, including Vice President, Sales and Marketing, for Triple Crown 

Services. Inc., a Norfolk Southem subsidiary; Director. Intermodal Marketing, and district sales 

manager positions. Previous to tha;. I held a senes of positions in railroad operations and 

maintenance-of-way departments with Coru-ail predecessors Central Railroad Company of New 



Jersey and the New York & Long Branch Raiiroad Co. in the Northeast, followed by sales 

representative and district sales manager positions in Iowa with the Norfolk & Western Railwav 

Co. 

I eamed a Bachelor of .Arts degree from Franklin & Marshall College in 1971. and a 

Master of Arts degree in 1974 from Syracuse University. 

I am submining this Verified Statement in support of BNSF's Petition for Clarification 

("Petition") of the conditions imposed by the Board on the UP/S? merger to require the 

Applicants to grant BNfF access for traffic moving to and from the western United States 

(including Me.xican traffic) to all shippers located in the New Orieans, Louisiana switching 

district on UP or SP lines prior to the LP'S? merger lhat. before the merger, were open to 

service directly or via reciprocal switching by bolh UP and SP, but which have now been closed 

to BNSF by vanous tariff amendments by the .Applicants. By closing these New Orleans shippers 

to BNSF. the .Applicants have deprived the shippers of their oniy practical efficient rail alternative 

to the .Applicants" service for tratTic moving to and from the westem United States (including 

Mexican traffic). Furthermore, the .Applicants" action defeats the justified expectations of 

numerous shippers, wtio nad uo reason to anticipate ihat BNSF would not be permitted to serve 

them after the merger and who, therefore, chose not to participate in the UP/SP merger 

proceeding. 

.A. The Tariff .Amendments 

ATSF. one of BNSF's predecessors, became a earner serv ing New Orleans on September 

12. 1996, one day after the UP/SP merger b C.T le effective, pursuant to the common carrier 

obligation imposed on BNSF by the Board with respect to the iraffic it was to handle under the 



BNSF Settlement Agreement. See Decision No. 44, slip op. at 134. On that date. Supplement 

16 to the Official Railroad Station List (OPSL 6000-O) became effective iherf-by establishing 

ATSF as a rail carrier serving New Orleans. (A copy of the Supplement is attached hereto as 

E.>diibit I.) OPSL 6000-Q is the vehicle by which rail carriers identify the railroad stations to 

which ihey provide service. By virtue of that publication, .ATSF was entitled to serve, through 

reciprocal switching, all industries in the New Orieans switching district that were open tc 

reciprocai switching as of that date. 

Item 3000-G of Tariff MP 8I70-C applies to carioad switching charges berween New-

Orleans and Avondale, Gouldsboro, Gretna, Harvey, Marrero and Westwego, LA. Supplement 

193 to that tariff indicates that, in August of 1996, Item 3000-G had a reciprocal switch charge 

lhat applied to IC traffic and another reciprocal switch charge that applied to all other rail carriers 

in New Orleans. Reference Mark 130 to Item 3000-G indicated a reciprocal switch charge that 

applied "only in connection with the IC." Reference Mark 131 of Item 3000-G indicated that 

another reciprocal switch charge was "not applicable in connection with the IC." Under standard 

tariff interpretation, that meant Reference Mark 131 applied to all carriers other than IC serving 

New Orleans as shown on OPSL 6000-0. including, on and after September 12, 1996, ATSF. 

The 40 industries or warehouses lo which these reciprocal switch charges appliea were and are 

showTi in Item 2950 series of this same tariff. 

On September 13. 1996, L̂P issued Supplement 197 to Tariff MP 8170-C to be effecdve 

on September 14, 1996. In that publication. Item 3000-G became Item 3000-H and was modified 

to exclude application to BNSF. Reference Mark 130 was retained to cover IC traffic. However, 

Reference Mark 131 was deleted, and Reference Mark 259 was substituted. Reference Mark 259 



applied "only in connection with CSXT. IC. KCS, NS or SP". (This contained an error in that 

it referred to IC when Reference Mark 130 already applied in connection with IC.) Publication 

of Reference Mark 259 had the etTec' of closing the industries covered by Item 3000-H to BNSF 

alone out of all of the linehaul rail carriers sen.ing New Orleans. Supplement 198 was issued 

on September 19, 1996. to be etTecuve on September 20, 1996, to correct the error in Supplement 

197. Reference Mark 259 was changed to delete "IC" from the reference mark. (Copies of the 

relevant .MP tariff publications discussed above are attached hereto as Exhibit 2.) 

Similarly, at approximately the same time, the Applicants published amendments to the 

SP (SP 9500 series) tariff applicable to Souihem Pacific-served customers in the New Orieans 

s-witching district. Those amendments, issued on September 25, 1996. and effective on October 

15. 1996. also closed industries and shippers within the district to service by BNSF. (The tariff 

publication closing these industries to BNSF is attached hereto as Exhibit 3.) Like UP's pre­

merger tariff. SP's tarilT in etTect prior to the amendment (SP 9500 Series) afforded ATSF access 

to the shippers at issue here. (.A copy of the SP 9500 series tariff (Item 5060) which provided 

.ATSF access to these shippers is attached hereto as Exhibit 4.) 

The .Applicants' tariff amendments singled out BNSF. No other canier that had access 

to industries and shippers in the New Orleans switching district was affected by the tariff 

amendments. 



BNSF has asked the Applicants to reverse the tariff amendments. See December 17. 1996 

letter from William K. Anderson, BNSF .Manager Auxiliary Prices, to Ben Van Kampen, UP 

Manager-Switching, attached hereto as Exhibit 5. The .Applicants, however, have refused to do 

so, claiming that these shippers are not "2-to-l" shippers, because they were not served 

exclusively by UT and SP before the merger. See January 20. 199'/ lener from Mr. Van Kampen 

to ,Mr. Anderson, attached hereto as Exhibit 6. Nonetheless, as late as February 7, 1997, UP's 

Customer Revenue Support group advised BNSF that BNSF did have access to these industries, 

and provided a tariff reference to an item (MP 8i70-E Item 2950) which had already been 

closed, by UP's action, to BNSF. (A copy of a facsimile dated February 7, 1997, from Ralph 

Cole of UP to Keith Moeller of BNSF advising BNSF of the tariff reference is attached hereto 

as E.xhibil 7.) 

During the same time period, but prior to UT's January 20, 1997 response, a BNSF grain 

shipper and BNSF sought to move a umt gram train into the Continental Grain Co.'s Westwego, 

LA terminal elevator. The 27 ca. train was billed January 3. 1997, from Counland, KS. BNSF 

had. on September 12. 1996. amended Tariff OPSL 6000-Q. the Official Railroad Station List, 

to show Westwego as an operating station served by ATSF, along wilh the olher New Orleans' 

area points as discussed earlier. BNSF and the customer were planning on using a $60.00 per 

loaded car reciprocal switching charge on grain and grain products applicable on grain and grain 

products, as provided in Item 137. MP 8170 series tariff. However. UP refused to accept the unit 

train for interchange at .Avondale and required BNSF to negotiate a division of linehaul revenue 

before accepting the unit train and placing it on Continental's receiving tracks for unloading. 



B. The Effect Of The Tariff Amendments On B.NSF's .Access To .New Orleans Switching 
District Industries .And Shippers 

If not for the .Applicants' tariff amendments. BNSF would have had access, via direct 

service or reciprocal switching, to numerous shippers in the New Orleans switching distnct, 

including: 

On UP lines: .ADM'GrowTnark. .Amerada Hess. Continental Grain. Cytec Industries. 
Intemational .Vlatex Tank Terminal. Pon of New Orleans' Perry Street 
NMiarf, ST Services, Texaco, and Witco Chemicals. 

On SP Lines: .Avondale Steel Sales. Evans Cooperage Co , and General Chemical 
Corporation. 

Jointlv Served Directiv Bv Both UP and SP: 

.Avondale Shipyards. Celotex Corp., Delta Terminal Services, and Hunting 
Tubular Threading. 

Because of the amendments to the tariffs, however. BNSF has been cul off from serving 

these shippers and industries. While these tariffs have not been kept updated, and some fi»ms 

have changed names or gone out of business in the interim, the .MP (UP) tariff in effect at the 

time UT made the changes described above listed 40 individual industries or warehouses, a.nd the 

SP tariff listed seven, of which four were served by both UP and SP, making a total of 43 

customers, eliminating the doublecoimt of the UP and SP jointiy-served facilities. 

C. The Effect Of The Lack Of .Access To BNSF Service On .New Orleans Switching 
District Industries .And Shippers 

.A.S the Verified Statements of the shippers attached to the Petition demonstrate, many New 

Orleans industries and shippers located on UP or SP lines pre-merger have been deprived of their 

only realistic efficient altemative to the .Applicants" service for iraffic moving lo and from the 

West (including Mexico) as a result of the tariff amendments. None of the other carriers that 



ice 
serve New Orleans - including KCS. IC. CSX or NS ~ can provide efficient competitive serv 

tor traific to and from the westem United States. .As reflected on the map of the New Orleans 

vicinity attached as Attachment A to the Petition, ail of the shippers (over 40 in number) on a 

UP or SP line prior to the merger are located on the west bank of the Mississippi River. In order 

tor these shippers to be served for westbound movements by KCS or IC, the shippers" iraffic 

would first ha\e to be moved to the east bank of the .Mississippi River via UP or SP for further 

interchange lo the corjiecting carrier. .At present. UP and SP operations remain separate in the 

New Orieans area. For shippers switched by SP going to IC or KCS. SP runs directly to IC to 

interchange, and mterchanges bolh IC and KCS uraffic through IC. KCS traffic is then resoned 

by IC for delivery to KCS. For shippers switched by UT going to IC, UP runs directly to IC for 

interchange; UP interchange for KCS is handled ihrough the New Orieans Public Belt Railroad 

("NOPB"). These movements could require an additional one to three days before the traffic 

could begin to move out of the New Orieans area on KCS or IC. Then, m order to reach 

destinations on the West Ccast. Mexico or other locations west of KCS' or IC"s .ser\'ice area, a 

further interchange would be required to BNSF or another earner. This funher interchange could 

require an additional one to rwo days. Significantly, the earner best positioned to handle westem 

and Mexican business to and from UP and SP customers who have been denied reciprocal switch 

access to BNSF in the New Orleans area, KCS. has the routing with the most number of caniers, 

interchanges, and the most poienlial for extended transit limes. Funher. these complex methods 

of interchanging beuveen UP, SP and KCS naturally lead to the small volumes of traffic that are 

currently bemg mterchanged berween the earners al New Orleans, thus confirming that the KCS 

altemative route is not competitive. 



Much of the tratTic of the shippers at issue is time sensitive, and the magnitude of this 

additional transit time (2-5 days) would therefore place the shippers -- and the joint line KCS or IC-

BNSF route - al a competitive disadvantage on a canier other than UP. .Additionally, the shippers 

discussed above, and many others, rely on shipper-owned or leased equipmeni, in place of 

railroad-provided equipment, to meet their specillc transponation needs. The expenses of 

maintairung these fieets have to be factored into rail transponation charges to anive at total rail 

transponation costs. .A consistently less-efficient or slower route requires a shipper to provide 

more equipment to meet product flow requirements. In many cases, no matter how competitively 

a railroad prices its transportauon product, the addirional equipment costs required by a circuitous 

and less efficient Ui-o-line haul will render it uncompetitive with a more efficient, singie-line haul. 

Additionally, as the Verified Statements of the shippers attached to the Petition further 

demonstrate. .New Orleans switching district industries and shippers expected BNSF to obtain 

access to them as a result of the UT/SP merger. The Applicants gave no indication whatever lhat. 

immediately following consummation of the merger, they would single out BNSF for exclusion 

trom the distnct. Indeed, over and over again, in matenals distributed to customers by UP and 

SP to seek merger suppon. the New Orleans area is shown as a point where, in the Applicants' 

own language, "Head-to-Head Competition Improves in the West", and like all other merger 

points, "customers currently served only by UP and SP will g?in access to BNSF"; "in all cases, 

competition will be maintained and in most cases competition will be stronger""; "As a result of 

the seniement with the BN SF system, preservation - indeed, strengthening - of rail competition 

for every shipper who now has it." In fact, in an .April 1996 ".Merger Update", the .Applicants 

expressly stated that "Customers open to reciprocal switching prior to the merger will continue 



to be open to reciprocal switching after the merger." (Excerpts from the .Applicants" publications 

containing these statements are attached hereto as E.xhibil 8.) 

Customers were never told otherwise, and they had no way to detennine that UP was 

planning to deny BNSF access to New Orleans area UP and SP customers within the reciprocal 

swiiching luniis open to all other earners. There was no indication ihat these customers, alone, 

would be singled out by UP or SP post-merger for different treatment or for die loss of access 

lo efficient competitive western single-line rail service. 

Thus, while the customers BNSF is seeking to gain access to on UT and SP within the 

New Orleans reciprocal switching district may not technically be "2-to-1" cusiomers as defined 

in the BNSF Seniement .Agreement - although four of them were served by both LT and SP 

direcdy, thty are within a recognized reciprocal switching area, and therefore should have access 

for westem craffic to al! linehaul caniers serving New Orleans, including BNSF. There was no 

reason for them to believe that BNSF would not have access to their facilities based on payment 

of lhe reciprocal switch charge which applied to all other carriers. 
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knowledge and belief 

Peter J. ^Lckershauser 

Subscribed and swom to before me on this 6th day of November. 1997. 

^ • 5 Notary Pubiic 
' ^ Of ^ 

M> Commrs^faji^xsir^^,/^ 



EXHIBIT 1 



SUPPLEMENT 16 

OFFICIAL 
RAILROAD 
STATION 
LIST 

OPSL600<>0 

Cancels Supdements 11 
13, Uand 15. 

Supplement 5, 10, end 16 
contain ail changes. 

SUPPLEMENT 16 

OFFICIAL 
RAILROAD 
STATION 
LIST 

ISSUED 

OaOBER 15, 1996 

EFFEaiVE 
NOVEMBER 1, 1996 

Includes National Rate Basis and Jorui 1 Mhfr. PrvsMimt 

Centralized Station Master Data 
;t«>ph*n R Reniilfman. Publi>h<rr 

Z . ^ t V .21 I D l J 

• A csrr.clete 'isf of over 40,000 '•osl 'reigfit sfcncns 

>orth ?icuwer Blvd. 

N, Uius. MO h,; 150-;836 

on more •̂ Gn 550 comers m tie U S.. Corccc zrz Mexico 
1 .snrt-_i-> 1 .dO')A 

• Official Sore 3csis Pomts '3Ui 725 1444 Fix 

• Gffic:ci Centralized Stcrion Mcsfer Dcto 

• Rating ZIP Codes 

• inrerTiccci 'cc îiJies 
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"2 14 4' ,94 47 J > « * C . l a r . e * . - A M 0 8 / 2 3.' 1 9 9 ( - 3 4 4 7 

• 130 4 5 59 8 1 A - i x « r . a r i * , J k . . M 3 8 / 2 3/ 1994 7 1 4 8 5 

3 4 - 1 9 4 5 9 ' S c 7 . r i * v e r , ' J k . . . z 0 9 / 1 2 / 199* 7 0 3 5 * 

1 1 0 ( 5 1 1 1 0 ( 5 •/an J u r a n , > « . . . I 3 9 / 3 : / 199* 0 4 ' 4 2 

; s 9 1 . 4 9 0 * So ^ t i S a i . s . . . MP 0 9 - 3 1. .9 9 ( 344 .5 

roR £)CPijk»A.7c* -r ^'rsRincE MAjyt.s. SEE LAST PA<2« 3r KOTSS SECTICK 
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•̂ 04 «ub,«ct 1.0 RCCR Tanffi. ica >iea 117, 

MISSOURI PACinC RAILROAD COMPANT 

SUPPLEME.NT 195 
TO 

TARIFF MP 8170-C 
Canciis Supplement 194. 

Suppiemcnts U9, 164, I71, ISO. ISZ 190 and 195 and tiic SpcciaJ Supplemcot shown oo page 2 of 
Supplement U9 contain all changes. 

LOCATIO.N OF .NTW OR CHANGED ITE.MS 
The latcil complete list of all acw or changed items in effective Supplements is published \a Supplement 190. 

Tbe lattst complete list of ail statioas listing corporations, etc. in effective supplements is published in 
Supplement 190. 

ABSORPTIONS OF SWITCHI.NG AND OTHER TERMINAL CHARGES 
AND 

ALLOWANCES 
AT STATIONS ON 

.MISSOURI PACIFIC RAiLROAD 
DONIPHA.N, KE.VSETT & SEARCY RAILWAY 

(Except as .Noted in lUic 325) 

SVVTrCHI.NG TARIFF 

Th» uniT ipfUa oa mirMUw tntTtc la iltc tuics ol ArUnus. Cotondo, lUiooa, KAM 
Okiaboou. TeoAcaec CMcmptia) aad TatM. 

UM, L0W4B1AIM, .MjBBOwn, Stbnsks. 

ISSLTD AUGUST S. 1996 i . • EFFECTIVE AUGUST 9,1996 
- EFFECnVE AUGUST 30,1996 

K. H. SCHROEDER 
Manajtr Pnoni P'j0ii<n(iO4« 

LMON PACIF IC RAiLROAD 
:4I6 Dod(c street 

OnuM. .ScOruka 6117} 

(PubiBhcd by HidroaH P\i<><iaiKn Sctvica. Atlaai^ GA 30335) 

'I 
RDY 



S U P P L E M E N T 1 M TO T A « i F f MP t l T O - C 

L O C A T I O N O F I N D U S T R I E S 

I T E M INOUSTHY OR W A f l E H O U S E 

ACM/afOWTn«rn 

Avon«3ai« SfKpyvds. Ofvn Avond«M :n-
^ jstnma. inc. 

Son M«rcft« FufTUtVir* Co 
So'lt C.'*4imic«( 
C*ci»x C o o 
C.'wnco Corp . . 
Contin«nt«l Grmin Co 
Crttcsrit f^md 
C-^«c inaiis«r«» 
C«t« Conpimoclrti«s Co 
f o i f r . i_a. 
OitMon Morr>«na Co 
QUI! SlatM AsoTM Co 
inisrcoasui WirvnouM. ire . 
Ttsnaaorai Mtiax T»r* T«mvn*i .Co 
J*rt«oon Paraft Scnool Scan- War*. 

V3us«.Inc 
Louisi«n« Hlg/iw«y G«o( 
Lcuisi«r* PT3w«r i uqfil Co 
Maitar iniamaoonM 
N«tK3n«i Gyoauni Co (t>rtsion Gold 

Bond) 
PM Ag P'OdliCtl WMtVMgo . . . . . . . . . 
P«<Ty Str««( W»l«ft 
P ĵOiicfc**' C.^«nc*» 
Scnmiat aoo 
S*rnc» Pconary, Inc 
Sigma Co4dr>g Co 
Scum*fn Scrap Mttarfai 
Stan Blast A O T M N * * 
Sun Cl^«fn»ci Co 
• S ) s r S«rvicM 
T.waco lnc . 
Taxaco Paftrung MarkMng 
T J O jiar Thr»«alng 
U S. Si»«< Co, Waranous* . . . . . . . . . 
'/inson Suocy 
Wara L_mo«f Co 
w»sf Buiicinq viatarafs 
w r C O C^yteracsit Co 
Zartaran. inc 
.CQJ389) 

BUSINESS 

Grain Cavttor . 
auk Stora^f , , 

Ship B'iMlng 
Fumrtura 
C f ^ m c a n 
'r>suiaBnq Waifbo«rd , 
Ci^f^Ksia 
Grain E'avatc 
Bufc Grain 
Cn«fTOcals 
Bulk Lquid Stcyaga . 
P"P« Storaga 
Poofng CompotTKM. 
AaofM 
War»reus« 
Tann StoraQt 

ScfKXM SucgttM 
HIgnway •.4«tanats . . . 
Pow»r P'ar» 
Caanmq Comoot^da 

GyTJ»t»T» Procucts . 

Wharf 
AtOfta 
Staurotit* RMidu* 
Foijn<»y 
Pimt and Vtmrtft 
Scrap, , 
PaiM 
(>mcMn 
Grain Products StoraQS 
P»tro(aum Products . . . 
P'S* and Scraga 
Pfp* 
SiMt 
P»0« 
Uimo«f 
LjmtMf *.na Haraw»f» . . 
Chamicaa 
Saaaonng Sucolar 

LOCATTON 

Ama. UA. 
Marr»fo. LA. 

AvondM and Waatw^go L A . 
Marraro, L X 
Grama, lA. 
' ' V - f f . LA. 
wasfwago. LA. 
Wasiwago. LA. 
WasNrago. L A 
Avondaia. L A 
•^arvay, L A . 
Marracj, L A 
Gracn*. L A 
Waatwago, LA. 
wa»fv*ago. L A 
Avcndaia. L A 

Harvay. LA. 
Harvay. L A . 
wasnwago. L A 
Grama. L A 

Wesiwago. LA. 
Wasiwago. L A . 
Qoutdsooro. L A 
Grama. L A 
Gratna. L A 
AyC.Tdai*. L A 
Har»«y, L A 
Wa»M»*go. LA. 
Marv«y, LA. 
'/Wory S«Mtc» at a * l a Q i a s M . L A 
Wasiwago. LA 
Har»ay. LA. 
Marraro. LA 
Marranu. L A 
Wasfwago. L A 
Marr»ns. LA 
Grama and QouMsoo>a LA. 
Gratn*. I A . 
Grama. L A 
Goutdsoom. L A 



3UPPUMENT 19S TO TARIFF MP « i 7 a < 

!TEM 

3000-a 

SECTION r - SV«TC«lNO C>iARQES ON CL nooter' 
(3^ !tam for ApQUcaScn) ^^'^^ 

8ETWBE.H 
(Exempt u Not«d) 

Nmtt Cr-aana , , , . LA 
AL30 

in»afcf»«nga oonnactlof»» 
wnn ic. SOPS or NS. n 
Jafarscn Panan 

(00-0393) 

ANO 
(Ejrc»pt • • No(»<0 

CHARQES IN CEWTS PER CAR 

307(H 

industraa at Satcn 
«ouga (Port AJanj. LA. 
M a*»crt>ad o ,tan» 
2913. 

A*on2a)a i> 
Gc^sooro LA 
Grama o 
^•rt9f LA 
Marraro 
W»«v««go 

0 COtJJMN 1 

Gx)39000 

t> '2700 

COLUMN 2 

B«tcn Pouga. LA 
n««rcnanqaa. 

Not* 1) 

)40000 
) 25200 

iSa* Noo 2) 

COCUMN 3 

2t700 

K300 

CXiLUMN 4 

19300 

21700 19300 

"^CTE 1. Mhtn tor ra9i-f)sts yia KCS. dOM -«« nrt-i^- -r- T ""̂  1 . 
N ^ ? ? r r - ^ ^ ' ^ C ^ ^ ^ . r ^ C n « ™ . » r « t « cnar^ « ^ 52«. T . r« ICC C 

(OQ 3197) 
or eftarga doaa no« aopjy via ma 

. . . u c r ^ OPVAHATION OF REFERENCE M A R « 

0«r«taa *Kr—a» 

^^'.^iSr^::: ,^- .^ 
^ o S ^ o i r ^ G^rr* ^ &Moma«. itam 3«S. 
I T r t ^ n ' ^ T ^ ^ ^ * ^ ' ^ • •'VTL 5330-^, «y^^. „ , ^ 

A c o ^ ^ ^ ^ ^ ^ n r ^ ' ^ ^ S l ^ - 1 ^ — " - Tv-« . m . 5 3 3 , . , . , ^ 
No< apnicatM « ocnn*aion -im m« C 
Aoo4eaaa owy n conn*Mon *tm m« ATSF 
Aooncaoia an/y n eonnactton wtmma BN 
Aooicawa ariy n conn*Mon w,m m* K C S (tomany LAX 
•Vh«i from or to cann*Mona c a ' 
Aocilcaoia sniy n sanrtactksn wmi ma SSVV 
AooHcaoia aniy n annactjon wrm ma CSXT 
Apcilcao^ aniy n cannacflon wrm ma NS 
Aoc'la* ony n »nnacOor« «im m« GWVVR 

»#rv.o :y ..^^ol^. " C A N C E L L E D , acco,^, n«;T* c.̂ angac. ^ <^,r n ou*n.ai . -no^ aff .V,. or no ^ a r 
( W t n > ^ , n a o a * j ) . P „ . ^ ^ „ ^ ^ ^ ^ ^ ^ ^ ^ 



Ncx juejec! :o RCCR TjniTs. se* <tcm 117 

MISSOURI PACIFIC R\ILRO.\D COMPA>T 

SLPPLEME.VT 19T 
TO 

T.\RJFF .MP 8170-C 
Cunciis Suppiemer.ts T l . 195 and 196. 

Supplcmcnu U9. 164, ISO. 132, 190 ind and the bpcciai iupplemenc sho*Ti on page 2 ot" 
Suppie3ie.1t IW contain all changes. 

LOCATION OF .NEW OR CHANGED ITE.MS 
Tbe latest complete list of all nc'* or ;.Hanged Itc-ns In effective Supplements is published in this Supplement. 

The latest complete iist of all stations Lsting corporations, etc. m effeaivc supplements is published ia 
•.his Supplement. 

ABSORPTIONS OF SWITCHING AND OTHER TER.V1INAL CHARGES 
\.N0 

ALLOWANCES 
\T STATIONS ON 

MISSOLRI PACIFIC R.MLROAD 
DON1PHA.N. KE.NSETT A SEARCY R.A1LWAY 

lExiept as Noted in Item J25) 

SVVITCHING T.-\R1FF 

Tha unfr jpplies on inimtnc trafTic .n the su:ej af ArViniai, Colorado. Ulino*. KanMS. Louituna. .Miswun. StDnsks, 
OkJahomj. Tenncitee i Mempftii) inJ TeiJ«. 

ISSL-ED SEPTEMBER 13. 1996 EFFECTrvX SEPTEMBER 14,1996 

K. H SCHROEDER 
Mjnjjer-Pnc:n| PjOlicauoni 

t ,s ;uN PACIFIC R A I L R O A O 
;4i4 OoOge Sireet 

OmiOi. N«onsiia 481'^ 

lP.tOli»h«J Sy "jiirujU Pi4ljln.liion >:rvikei. MiiniJ. GA jOJji) 



C'JMULATVE iNOEX CF NEW CR CMANQEO 'TEMS 

I T E M SUP j ITEM SUP 1 !T?M SUP ! I T E M SUP I T E M | S U P I .TEM iSUP I T E M :sup 
} -A 1 ' 1 3 5 i i - • i 3 • 1 9 . ) 7 5 . A 149 1275-A , 149 1 ' 5C0-A 1 149 • 8 5 5 * 

2 5 1 M 9 550-* 119 iAO-r 149 1 9eo-A 1*9 12 78-A i 1*9 1 t52«-A 1 149 ' 957 -A i 119 
85-A 1 '19 55^-3 ' ^97 iAS-a ' 8 0 ! 982-C 130 1 2 7 7 - 5 t 190 1S30-A ' 4 9 ' 9 6 0 - A 

1 '94 555-A I ' 4 3 350--^ • 4 9 ' 38S-A 149 ' 2 80-A 1 '49 1 1533 • 4 9 •365-A •43 
t ' 7 1 --IS 560-3 ^30 3S5-a 190 990-A 1*9 1285 -A 149 1 isas-A 149 1870-A • ' 4 9 
122-a ' t97 581-A •19 380-€ • 9 0 395-A • 1 9 ' 2 9 0 - A 149 1 ' 5 4 0 - A ' 4 9 •a75-A i 119 

•97 i6S-C •19 365-A ' 1 9 •XO-A 149 129S-A 149 1 1S45-A 149 •380-A 1 • I S 
"30-r •97 5 '0-C ' ^97 3 7 > * 149 IOC 5-* 149 1300 -A 149 '5-C8 • 4 9 '885-A • 1 3 
' j s - a • *9 SS-A . ' 1 9 3 7 - A 149 1007 ' 4 9 13C5-A 149 ' 5 *7 ' 4 9 13SC-A • 1 3 
•37-a •37 530-0 • - 1 9 3 - 2 3 149 tOlO-C 149 1310-A ' 4 9 •548-3 • 1 9 1891-A •19 
•iC-C • 1 9 sas-A • 1 3 3 ' 3 - 3 149 i::so-a 149 1315-A 149 •>t3 0' ' 1 9 •392-A •19 

••12 a • 1 9 5 9 0 - 0 • 1 9 3 7 4 - 3 • 4 9 1025 -3 119 1317-A 119 •549 119 •a95-A ' 4 9 
• 4 0 - 3 • 1 9 555 * •19 375.C 149 1030-0 149 1320-A 149 •550-A 149 I905-A 119 

• • 1 9 5C0- = • 1 9 3-5-3 149 1035-A 149 1322-A 1*9 1555-A ' 4 9 1910-A ' 1 9 
• 1 « - A • 1 9 6C5-A • 1 9 3 7 - - : 149 IO*0-A 149 ' J 2 5 - A 149 •560-A 1*9 ' 9 1 5 - A • 1 9 
I * ' . A • 1 9 5 ' 0 - A • 49 37$.3 149 10A5-A • 4 9 1 3 * O-A 149 1561-A 1 5 * 1920-a • 4 9 
• iS-A • 1 9 51S-A • 1 9 37';-3 ' 4 9 •C50-A 149 1 3 * 5 - A • 4 9 • 5 6 2 182 1925-A ' 1 9 
'50-A • 1 9 5ia-A •3C 380-3 1*9 1055-A 149 1350-A 149 ' 5 6 3 182 1930-A 119 
•50-A • 1 9 *20-3 • 1 9 38' 3 ' 4 9 1C«0-A 149 i3&5-a 149 • 5 6 * - A ' 6 * t933-A •19 

t55-A • 1 9 525-A • 1 9 382-0 180 1065-A 149 '35e-A 149 1565-A ' 4 9 '935-A • 1 9 
i :o -A •19 iCO-A • 1 9 383-0 • 4 9 t O ' > 3 119 •357-A • 4 9 ' 4 9 •937 •19 
I '5-A • 1 9 VlS-A • 1 9 384-3 ' 4 9 I ICO-A 119 '353 149 • 5 7 5 . A ' 4 9 •938-A ' 4 9 
•90-A • 1 9 5 4 0 - 3 • 30 385-3 • 4 9 11C5-A 149 1360.A 149 •580 -A 149 19*0-A • 1 9 
• 3 5 - * • 1 9 54s-a •19 33ft-3 • 4 9 • • •>* ' 4 9 365-A 149 •5as-A ' 4 9 •950-A •13 
2 - > A • 1 9 • 1 9 387-3 ' 4 9 1115-A 149 1370A ' 4 9 •5a6.A 149 •955-A • 4 9 
2C5-A • 1 3 •30 388-3 ' 1 9 i '20-A 149 1375-A 149 •;a7-A ' 1 9 1960-A •49 
2iO-A • 1 9 560 ? •3C ' 4 9 1 '25-A 149 I37».a ' 9 0 •5a8-A 149 1965-A 149 

:50-a • 1 9 366- = •30 389-3 149 1135-A 149 ' 377 190 • 5 9 0 - 3 ' 4 9 ' 9 7 0 - A ' 4 9 
• 5 0 5 ' > - • 30 39C-3 • 4 9 1 ' 4 5 - A ' 4 9 ' 3 7 V A • 1 9 •556-A • 4 9 1?' '5-A 149 

3 : 5 - u • 9 7 375-1= •30 a 9 ' - 3 1*9 1150-A 1*9 1380-A 1*9 900-A 149 1980-A 149 

050-9 • 9 7 580-P •X 392-8 149 i : 5 ' - A ' 4 9 1382-A 1*9 • 8 C 5 - 8 ' 1 9 1985-A 149 
• 9 7 585-? • 3 0 333-3 149 1155-A 149 1383 1 9 * • 9 0 7 • 8 2 1987-A 149 

i £5-e •*9 590-P • 3 0 394-3 ' 4 9 t HO-A ' 4 9 '385-A 1*9 1810-A ' * 9 1990-C 197 
iS7 • 1 9 5S5-? 

• » 
396-C 1*9 t185-A ' 4 9 1395-A 1*9 •815-A • 4 9 '995.A • 4 9 

J60-A ••19 "Of • 3 0 39«-3 149 1 t ' > A 149 ' 3 9 6 - 3 ' 4 9 •620-A 149 2000-A ' 4 9 
3ro.A • 4 9 ' 96 -a • 4 9 397-3 1*9 1175-A 1*9 1397-A 1*9 1925-A • 4 9 2005-A • 4 9 
3«0-A ' 1 9 -Z-^A • 1 9 398-3 ' 4 9 " 8 0 - A 149 1 * 0 0 - 3 ' * 9 1715-A 149 20i '>A •49 
3a5-A ' 1 9 '0e36-A • 4 9 8 ? i - a ' 4 9 1185-A 149 1*01-A 1*9 1 720-A 149 2015-3 • 4 9 

380 • 4 9 ' 06 3 t M • 1 9 j « i 5 - a • 4 9 1190.A 1*9 1*01 06-A 1*9 :725.A ' 4 9 2'1S 143 
3«7 • 1 9 ' oe i o -A • 1 9 39U D6-A 149 1195-A 149 1*01 10-A 149 '730-A 149 202O-A ' 4 9 

l&S • 1 9 'C7.A • 1 9 399 C- A 149 •196-A 149 1403 ' 4 9 1'35-A • 1 3 2025-A •19 

3S0-* • 1 9 ' : 7 2r5-A 119 ' 4 9 1200-A ' 4 9 1 4 0 * ' 4 9 ;740-A ' 4 9 203O.A 119 

395-3 ' 4 9 '09-A • 1 9 3 ^ 0 9 - A 149 1203 149 1405-a ' 4 9 17*5-A • 1 9 20a5-A • 1 9 

iCO-C 149 ' 13-a • 1 9 599 •O-A 149 1 2 0 * 1*9 (4tO>A ' 4 9 •750-A • 1 3 2C*0-A •19 

iC5-3 •19 ' • • a • 1 9 300 -A 149 12C5-A 149 1415-A 149 •755-A • 4 9 20AS-A •19 
^ • > A • 1 9 • 1 9 9 0 5 - 3 119 121>A 149 1420.A • 4 9 •-50-A • 4 9 2050-A • 4 9 
1-5-A • 4 9 : i 5 - c • 1 9 910 -A 149 t211-A 1*9 1425-A 149 •-8S-A • 4 9 205 5-A • 4 9 

4:o-A ' 4 9 720-A • 4 9 915 -A 149 1212-A 149 i *30-a 149 1770-A • 4 9 2060-A ' 4 9 

•i:5-A ' 4 9 725-a • 3 0 920 -A 1*9 1212.50 149 1*35-3 149 177^A 1 49 2065-A 149 

AOO-A 149 '3o-a • 3 0 923 -A 1*9 1211-A 1*9 i**o-a 1*9 1790-A 149 2070-A 149 

<55-A M 9 ' 5 4 J 2 5 - A 149 1214-A 149 1*AS-A • • 9 1785-A 1*9 207 5-A 1*9 

iAO A • 4 9 745-P ' 9 7 927 31-A 149 12'*50-A 149 1450-A 1*9 179C-A ' * 9 2C80-A 1*9 

4A5-A 149 ' ; o - A I • 4 9 927 32 1*9 1215.A ' 4 9 t *5&-a 1*9 1795-A • 4 9 2C85-A 1*9 

iso-a ! 1 9 'S5-0 ' 9 7 927 SJ-A 149 1220-A 149 1A60-A • * 9 1800-A 149 2100-A • 4 9 

160-A 149 7 5 * 6 ' 9 7 927 > . A 149 1222-a 149 1*«S-A 1*9 •305-A 1*9 210S-A 1*9 

A30-0 • 9 7 :50-a • 4 9 9 2 7 D 5 - 0 197 1222-01-a 149 1A70.A 1*9 191 O-A ' * 9 211 O-A 149 

5C0-C 190 ' 4 9 930 -A 149 1222.02 149 ' * 7 5 - A ' * 9 '915-A ' * 9 2115-A 1*9 
5C5-A 149 ' 7 5 - A • , • 4 9 935 -A 1*9 122* 01 A 149 • 4 6 0 - A • * 9 1920-A ' * 9 2120-A 1*9 

5 ' > A ' 4 9 "SO-A ' 4 9 940 -A • * 9 • 2 2 * 22-A • 4 9 • 4 8 V A ' * 9 1825-A 149 2 1 2 5 ^ 197 

5;2-A ' 9 0 • '90-A • 4 9 9 * 2 - A 149 1230-A 149 4 9 0 - 8 ' * 9 1930-A • 4 9 2130-A 149 

•>« ' % - A M 9 9 4 ^ A 149 1235-A 149 1433 .A 1*9 1835-8 ' 4 9 2135-C 197 

520-a •19 aoo-0 • 9 7 9 A 7 < ; t *9 1240-A 149 1495-A 149 19*0-8 • 4 9 2'40-a • 1 9 
52SA 149 3C5-a • 4 9 9 * 9 - 3 149 •24S-A 119 i49«-a 1*9 i3*2-A • 4 9 2 ' * S - A 149 
527.A • 1 9 313-C • 9 7 9 5 0 . A 149 •250 -A 149 1 SOO-A 1*9 13A3-A • 4 9 2150-A 143 

soo-a •30 915-A • 4 9 955 -A 149 1251 130 1505-A 1*9 ' 8 * 5 - A ' 4 9 2180-A 149 

• 1 9 325 € • 19 9«0 -A ' 4 9 •255 -A U 9 1510-A 1*9 1 3 * 6 • 4 9 2'85-a 149 

5 4 0 - 3 • 4 9 i30-C • 1 9 962-A • 4 9 • 2 5 0 . A ' 4 9 '511-A 1*9 ' 3 * » - A 1*9 2'70-a 149 

5 4 - . A •19 1 J22 = • 9 7 9 « - A ' 4 9 •285-* 149 1515-A ' * 9 1850-A 149 2175-A ' 4 9 

5 * 2 - * •19 . iS3 • 1 9 9 7 > A • 1 9 •2-">A • 4 9 



- w r - - — ! n c ~ * . I S / , ^ A , - ( . r - M i l - J 

: uMuu iTvs iNoex o r New OR c x A s j e o ITEMS 

I T E M S U P ) T 5 M ISUP I T E M I SUP 1 ITEM S U P 1 ITEM ISUP 1 f T E M S U P I T E M 'SUP 
2 ' 8 0 - A 1*9 2 3 0 0 - * 149 2 ^ i • i g • 3025-a •49 323O-A ; 149 3619 1*9 373S-a 

3 7 * o - a 
143 

1*9 
1*9 

2 1 8 5 - A 1*9 2305-A ' 149 2718 1 149 1 3C30-A 1*9 3235-A 1 1*9 3625-A 1*9 
373S-a 

3 7 * o - a 
143 

1*9 
1*9 2 ' 9 0 - a 1*9 23 tO -A 149 2 7 ' 8 - A 1 190 1 3035-A 149 3240 -A I 1*9 3630-A 1*9 3 7 * 5 - c 

143 

1*9 
1*9 

2 ' 9 5 - a 149 2315 -A 149 2719 1 •SO 3040-A 149 3 2 * 3 - 3 1*9 3635-A 149 3750-A ' 4 9 
2 2 0 0 - a 1*9 2 3 1 9 149 to 1 3045-F 197 3255-A 149 3655-Q 197 3755-A 149 
2 2 C 5 - a 1*9 2318-A 1 49 2 7 ' 9 3 5 1 •SO 305O-A 149 3260-A 1*9 3 6 8 0 - 0 1*9 3780-A 149 
2 2 1 0 - 3 1*9 2 3 2 2 149 2 ' 5 0 • • 8 2 3 0 5 5 - 8 197 3255 -A 149 3 6 6 5 - 8 1*9 37&5-A 149 
2 2 1 5 - 3 197 232S-A 149 28S0-A 1 - 4 9 306O-A 149 3270 -A 149 367t>-A 1*9 377O-A 1*9 
2 ? 2 0 - a 1*9 2335-A 149 2870 .A 1 149 30e5-A 1*9 3 2 7 5 - 3 149 36 75-A 1*9 3790-A 149 
2 2 2 5 - A 149 2400-A 119 2875-A i 149 3070-1 197 3 2 9 ^ A 143 36aO-A 1*9 3795-A ' 4 9 
2 2 3 0 - 3 149 2807 • 1 9 291 S-A : - 9 0 3 0 7 5 - a • 4 9 3293-A 149 3665-A 1*9 38C5-A •19 
2235 -A ' 4 9 2 9 0 8 119 2930-A 1 ' 1 9 30flO-A i i 9 J3S5-A 149 3690-A 1*9 361C-A • 1 9 
2 2 * 0 - 8 197 2 6 * 1 1*9 2935-A 1 • 49 30e5-A 1*9 3357-A 149 3696-A 1*9 3815-A • i 9 
2245 -A 149 to 2950-J 1 197 : 0 9 0 - A 1*9 3445-A 137 3700-A 1*9 3a20-A •49 
2 2 5 0 - 3 197 2 6 * 6 01 119 295 5-A 1 '49 3095-A 149 3 * 6 2 149 3705-A 1*9 3825-A • 1 9 
2 2 5 5 - a 1*9 2 6 * 6 02 130 2965-A j - 4 9 310O-A 1*9 3 * 75-A 1*9 370» .A 190 363C-A 1*9 
2280-A 149 2 5 * 6 33 1*9 297D-A 149 3105-A 1*9 3A60-A 1*9 3710-C 197 3835-A • 4 9 
2 2 4 5 - 3 197 10 2'580-A i ' 4 9 3110-A ' * 9 3 5 3 5 - 3 149 i 3715-A 1*9 3 8 * 0 - A • 4 9 
2286 -A 197 2 » * 7 08 1 1*9 3000-H I -97 3115-A 1*9 1 35 75-A 1*9 1 3 7 2 0 - 8 197 3 8 * 5 - 3 149 
2277 • * 9 29A7 39-A • 4 9 3C05-3 i '49 3 2 ' 0 - A ' 4 9 3S30-A ' 4 9 i 37^ '5 -0 197 3a50-A ' 4 9 
2279 , 149 2 5 * 7 10 143 3 C ^ 0 - 0 i • i g 3215-A • 4 9 35aS-A 149 1 3730-A 1*9 
2290-A 1 149 to 1 1 

1 
3C^5 -3 j ^49 3220-A 149 3596 1*9 I 

: " 9 5 - A 1 • 4 9 2552 09 • 1 9 1 3C2C-3 ! ^49 3225-A 149 

NOEX CF STA*:CNS LiSTlNQ CCRPCRATIONS, P'^MS, 
NOIVIOUAL C« "^AM n^ACX LCCArCNS IN SUPPLE.ME.NTS 

S T A T I C N j SUP S T A T I O N S U P S T A - n O M SUP 
Ao<i«n«. K S 149 J i , " a r r v y i v i i l * . M O 1*9 P 'ncKr«yv i l l« . iL 1*9 
* t > . « f ^ , r x ' 4 9 - a 5 t r ^ 9 ^ . N g ' * 9 " • r .» Siutf , A f l 1*9 
A i d x A T W r t . LA 190 - % r . r . » n s . CK ' * 9 cMtown, rx 1*9 
A.tUS. C K 149 - o c g « - X 149 1*9 
A i c . i a o f l . < S 119 f c<C«nv.|l«. CK 149 SAn A n i o r i o . TX 190 
3«r t :«»v i i l « . C K 181 • " O j s t c n . TX 192 U v y . TX 1*9 
B s i V O O . ^ 1*9 i n c ^ O ^ r y J ^ r x * . KS 149 S«0«i l« . M C 1*9 

1*9 lo ia . < S 1*9 S a a w n * * . CK I S * 
a « « u m o r < . TX 1*9 ' r v n q , r x 149 3P«rTr« fv ••Tt 1*9 
SixOy, L 1*9 "P/T. ^OCiin. MO 149 PAJ S f v « v « o o r t . LA 1*9 
3 o o r i « v i l l * . M C 1*9 < a r * D C i i s KS 149 S iP to r . r x 149 
3 r c * n s v i l l « , r x 197 < i t ~ i K . t • 4 9 p y Soi.,'01 Ft S n v t n . A « 149 
•»A. C 4 m o « n . AR 149 ^ L J « » c ^ . « ^ M . LA 132 S s r - X i f a . M O 149 

C a £ « j i r a n 3 « « u . M O 1*9 L a r - « r M C 149 Sl G s r ^ - ^ i d v * . M O ' 4 3 
Z a ^ z t n o r . r x 1*9 Lar^ec. ~* • 4 9 51 - o a s c r i . M O 149 
t K , Z ^ r . ^ s q : M O 119 . . r c c i n . S E • 1 9 5t La*i '9. MO 151 
C " c a g o . L 149 - . t f « 30CX. AS ' 1 9 C i a f f c r a . KS 149 

C^ lCago f *« ign t3 . L 149 _ v O " i « . •i.A 119 3 u q « f L i f x l . r x 149 
Cc«eyv ' ) l » . KS 1*9 Lcr>gv'»»». rx • 9 0 S u ^ V L=«t . >L 1*9 
Co iumoc ts . K S 1*9 LcuiSv<!l«. S E 1*9 Suii»v»n. iL 1*9 
C c r n u s C .n rso . TX 190 M a i v ^ r - i , AK 197 S w M N v a t v . r x 1*9 
0 » , ! M . TX 1*9 .gA/ ' • ^ • r v n . t . ' . ' 0 1*9 Tay lor , TX 1*9 
Oanv i i i * . IL 1*9 McN« i i . TX 149 ' a m c * . TX 190 
O a n i s c a 1*9 ^ M c P " # r v : n . KS 1*9 T a x a n t a n * . A f l 1*9 

C«ntoa rx 149 ^ M a m o N s . TN 190 T a x a r x a n a . TX 1*9 
0 « i l » r , M O 190 M c p r o * . LA 137 " ' o o a » « . KS 1*9 
Ourant , C K 149 M u S K O ^ C K 1*9 Ta isa . C K 1*9 
Z s s t S l LOUIS. IL 1*9 S a i P y I * . AS 1*9 T j » c c > a . : L ' A 3 

£as ( <Vtco . r x 1*9 J l l i , s a o r t a x a C.ty. s E 1*9 ' f f . 'T< t * 9 

=; "sso. rx ' 4 9 s « w 3 r i u n f « . s . r x 1*9 ^a i 'ay - c t . 'L ' 4 9 
Z r iQ . C K 1*9 s o r t n _ r c » ^ o c x . A f l 1*9 v a n 3 - r » n . AH 190 
Pails C t y . S g 1*9 C a x c u « . LA 149 V e t e r a . 1*9 
• t Ses..: KS 149 CK a r c m * City. C K • 3 2 . v a c o ' 8 0 
' .»A. Ft S m i t h . A f l 149 C ' » n q « . r x 190 / ^ • c o C . t y -C* f t « f v ' i i « . MO 1*9 
=• ^orW. TX • 9 2 C i A ^ t C.ty. < S 1*9 (Va i i io^ t ty i . KS 1*9 
''9CrKK. CK 149 C s O C f - * . KS 1*9 " • • n c A f l 1*9 
j « J v « « t o n . r x 149 ' s c f l c . M C 149 S l < V c i ( t « . KS 1*9 
j a r a r x l . r x 149 • ' • 'a<;cu«3. A f l 149 ^'cuia Fails, rx 1*9 
3 . '»«r iv i |« . "TC 1 • 1 9 ' 4 9 -vrn*!:. <s •90 
- a . - ' r q » n r x j ' 19 - j c p j < 3 ' 9 7 



SUPP(-£.MEMT 197 TO TAf l lFF MP S170-C 

U S T O F C O R P O R A T l O N S s F I R M S , INOIVIOUALS ANO T E A M T R A C K L O C A T I Q w a 
Ff«3M ANO TO WHICX « E C ) P « O C A L »»ATE3 A P P L Y 

STATION 
3rownsvil1« 

CORPORATION, FIRM, INOIVIOUAL OR TEAM TRACK L0CAT10M ^ 
C•̂ y of 8ro^ns-y J (Cty AOOatora T^CK) 
JOiT«a Movi-vg t/yj Storag* 
M I. Crilinq F'uida " 
Mitwfiita 

oaar** 
iS'srniar Sarvicas 
'ax Mex Co d Stcrsg# - Numo«r 1 
' a t M»x Cc <2 Sicraga - Sumo«r 2 
CQ 3397) 

Matvam 

35 

STATION 
Afl 

C O R P O R A T I O N , F I R M . INOtVIOUAL OR T E A M T R A C K L O C A T I O N 

Monro* 
STATION 

LA 
C O f l P O R A T I C N . F IRM. .NOIVIOUAL OR T E A M T R A C K L O C A T I O N 

A.ian Miilwcnt Mfg Co . . 
Saiiara's inc 
3roc«ing». P H . Co 
Fsuik-Cciiiar Scncad A'aranousaa. ir« (^4o i), 
JAl Gulf SiXitn Atranatjss 
"cwmra 3r:(.~.ars Ciscourt Storas. ir« 
UA. inaostraa 
M^xjn* ana Hya# 
Monroa Srcx & 3uiC«rs S u o C / Co 
J 2 
. i«7! Monrca Waranous* Co 
MPM CilS 
1241 Mursfty 3 C 

saw»-Star-«von<3 Pijodsfting Corp 
3a«<3 4 Sons ••arawooos. ine 
Saars. "oaoucx 4 Co 
Satig Mfg Co 
S agi»-Jonn3on Ljmoar Co 
Strauss. F 4 Sons. :nc 
:!r»u99 ...Qucr Coro 
CC 3329) 

a S STATION 
" v s o n s 

CORPORATION, FIRM, INDIVIDUAL OR TEAM TRACK LOCATION 
B«tcnr9f Gram 
Kir^sas Ar^y Ammurit»n P'ant 
'acTann. ine 
vaiay Oijc Outer's, inc . . . . . . . . . . . . . . [ . . 
,Voo<39. C E. Ljmoar Co ... . 
DC 3328) 



S U P P L E M E . T T 197 TO T A R I F F MP 9170-C 

ITEM SUBJECT ROLES ANO REaULAT10N3 

C5D 
122-8 

APPUCATICN C F 
PEClPROCAL 
SWITCHINQ 
CHARGES. IN 
C C N N E C n C N 
WTTH ATSF LINE 
HAUL TRAFFIC 

P a s t o r s cf 3tf>«f -tarns ol tfva ta/tft n*-T»ng r^orocai jwwing c^^ar̂ M. oo not aeoJy on ^HV-

I ca<3«d car ,Saa E;ic«ccon$) ^ - ^ ^ ^ »<» oa jioo OC 

5'^''2^ 9 U i g " ^ * " =onr.««on ^ sMpman,, c o * (STCC 11 ^ ) x r coKa ,STCC 29 

EXCEPTION 2. Not acoilcacta n connactlcn ^vn vypmants of grain and prooucrs of srajn T«-v.no 

ts^^^J!fam^57"S?ij !^s'*^"*corvi^on *,tft sf.ipniam al Laka Cn«r<*a. LA. -novinq jncar vtt 

lOQ 3*03) 

125-e 

APPUCATION C F 
«ec;PRCiCAL 
S'<vrrcHiNG 
CHARGES AND 
ASscflP"ncN 
CF swrrcHJNQ 
CHARGES IN 
CCNNECTICN 
•WITH SP CR 
SSW 1 

CancAi. lOO 3*00) 

IS 
130-F 

1 3 7 ^ 

RECIPROCAL 
SWITCHING 
CHARGES ANC 
A8SCRPTICNS 
CN GRAIN ANO 
F C C C S 'N 
CCNNECTICN 
^ITH 
CRGW SP CR 
SSW 

Cane* . (OQ 3*00) 

P'ovsjcns ol oinar tarns o< tfus ar f t •naming -acorocai iwncr«ng r n a r ^ s 3o ict accxy on traftic 
•aca(va<2 from or saiNarad to ina ATSF. In .tau uwaol . r a e p n x * swtcnmg cnaroaa -"H oa $60 00 oaf 
cadad oar lExcaoflons) 

T^a orovistons '\sinm3 atwva tocxy orty so tr* feitowing wmmoditias as Tvya fuify aaac-ft*: n 
S«nion 2 olTartf ICC S T C C 9001-Sana*; 0 u-y =»ac n 

APPLICATION C F 
^ECiPROCAL 
SWITCHING 
CHARGES CN 
GRAIN ANO 
PROOL'CTS N 
CCNNECTICN 
WTTH ATSF L ; N E 
HAUL TRAFFIC 

STCC SO. 

01 
01 
01 
01 
01 
01 
01 
0' 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 992 
20 *11 
20 *12 
20 *13 
20 * l * 
20 *15 

20 *ia 

20 *18 
20 *19 

131 
132 
133 
135 
138 
137 
139 
1*1 
1*2 
1*4 
1*9 
151 
159 
191 
198 
199 
991 

:ESCBIPTION 

8an«y 
Com 
C a a 
Rva 
Scrgnixn 
w^•af 
G(ajn. •^•c 
Conor-aaad 
Fajtsaacs 
Soyoaana 
Sunftovar Saaoa 
Grasa Saadi 
Saaoa 
FoOdar. Hay or RougTkag* 
Strtw 
Fatd Crop, nac 
Hay 
Aifaifa 
Whaat ftouf 
Whaat 9r«n, Miodlings 
Com Maat or Fo>y 
Rya ftsur or Maal 
a.jcirv»ftaai FH3ur or Maai 
Cal F'our or Ma« 
Grain Mia Sy-P-oduas 
Fiojr or otnar Gram MMI 

S T C C NO. 

20 *21 
20 * * 9 
20 *51 

20 *52 
20 *65 
20 *67 
20 *69 
20 819 
20 629 
20 323 

20 831 
20 S32 
20 939 

20 359 

20 911 
20 91* 
20 921 
20 923 
20 931 
20 933 
20 939 

soon G 10 

-eSCRlPT ICN 

P'aoarwd Faad 
Rica Hulls 
P^oarad Tcur 

pncsonatad. iaif-isingj 
P'aoarad Four, fnixas 
Com CH 
w»i P ^ c a s s Com 
Wat P ^ c a s s Com. Milling 
Sugar Mil) By-R^oduets 
Mciassaa Baat P<jio 
Ni4at Extract or Srawar^ 
SoarM Grams 

Mart 
Four Sorcuts 
Ma/t Products or 

By-Products 
By-P'Oducts Of Loiior 
Oistnimg 

Cononsaad Cii 
Cc.tcnsaad Maai 
Soyoaan CH 
Soyoaan Maal 
Lnsaad On 
CH Nuts 
Cii Saad Caxa Maal 
Cottonaaad 

'*t.x*jcts 
0 Piad witn iCC as niarrv.aen onjy. 
EXCEPTTCN 1 Soi aooiJcaoia n connactfon «rtn smomants .-no»<ng jndar !^a provsiona of -a'aranoa 

•nartt n ;tarn 360-saras. 
* EXCEPTICN 2. Net aoct.'caoia n »nnactJon *rxT\ sniomaro at Laira Cnarias LA ixsvtno jf>aaf tra 

3ro»ijions of tarn 570-4araa. ^ 
0CW28*) 



SUPPLE.ME.VT 197 TO TARIFF MP 1170-C 

ITEM SUBJECT I ROLES ANO RBQULATiONS 1 

325-M 

NCN-APPLCATCN 
OF SWTTCHINQ 
CHARGES AT 
SPECIFIC POINTS 
"JAMED 

la) Ratas Duciisnad larain mnii •vx acpfy at Kansas Civ ur;.ire —'.—T~.—Z'Z X 
Rex. Crus^ad Sio-^ C . v ^ t ! ^ . c T ^ « % c ^ s r ^ , ; ^ ^ ' ^ . ^ ^ . ^ ^ 
to *t>,cft tfirougn -atas ar, orovmad n Tanft fCC SWFB *3f 9 -1* , , , or T«fff C C W ^ J M 7 W^^^ 

,D, Rat»a puo4»n.d >.r».n *i)i x« apo^ on .nwstat. irafflc on C n l , ^ ^ ^ T & ^ ^ T , 
and/or L.ma«cna. CL. fron, La*3,. MO. on traffc O a s f l n S . o ^ . ^ s T t l i S ^ J ^ Z 
t̂ rou5n rata* ar» onsvwad n Tarff C C SWFB *3i9-iar-*a »««nar>s n Misaoun lo « îe. 

aryj'^o,^ ^ ' ^ ^ ' ^ " ' • ^ " Duttisn^j m ws tartf .ppfy , .cact M arov<dad m Pvagracns 

P^wision* (omarfy snown and -ol orougni forward aiiminatad. 
I 100-3333) 

<3 
n 

• 

) 

j 350-3 

j 3'AlTCf-lSG AT 
1 CCMMCN 
1 3-ArcNs 
• c c 3400) 

; A^an CPGW, SP SSW SSWN or LP in. ,̂ aui traffc s ^asn.-̂ ad to or or̂ ginatas from ary ndusir/ 
j SSW^c? ^P*^*^ '^'^"^ ^ = ^ ' ^ ^ ' ^ « =» wvad oy t̂ ^ CRG'W SP ^^X' 

j a 

1 

ApP'JCATlCN CF 
RECPROCAL 
SWITCWNG 
CHARGES ANO 
*ascRpT'CNs 
WITH CRGW, SR. 
3SW SŜ WN CR 
1 p 

CC 3*00) 

j Im 1 *ao-o 
NTE.BMECIATE 
S^^rCHINQ 
SERVICE AT ST 1 
' . C L I S MC-EAST 
ST .CLIS. L ' 

Cancai. 
CC 3320) 

SEC^nCN 1 
RECIPROCAL AND INTERMEDIATE SWITCHINQ CHARQES (S«« Itam. 240 and 260) 

Ch«f^«t in C«frta Par C8f (Except u Not«<l) 

ITEM 
1 

SUBJECT 
Sw<tc>«a>g citarMa namad in i» 

te 870. 
arna 500 • 71S • « t « chargaa ara pn'^caa n itafna 7 » 

AT STATIONS IM 0 CHARQES 

55*-8 
Parsons <3 13900 

RECiPecCAL AND 
•NTER MEDIATE 
S'WITCHING 

T i Z a a ' ^ ' " ' " ^ * ^ vougni forward ara naraoy EUMINATED Tanft as an^ancad" 

DO 3329) 

570-C 
CHARGES-
GENERAL i-axa Cfifc-io . . . LA 

* 'S^SJ 6000 

• ^ 13000 

DC 3*03) 



i^PS'- fME.T- 137 -Q TAS'F? MP i l 7 0 - C 

ITEM j 3 T A T 1 0 H coMMOcmr B E T W E E N A N O 0 C H A R Q 6 3 

j i i i 
7*5.F 

cnicago. IL 
Swftcfxng Oistnct 
AS dafinad n 
Tartt WTL 
a02C-sanM. 

(00-3383) 
-t . 

Ail Fnaigm industras Connacting Linas. *9500 

dwxsoo 

755-0 

Chicago Haigfits. iL 
1 tnd ts Swltcflinq 
1 Cistrva 
j (OQ-3383) 

All Fraignt industraa Connacting Unas '<«oo 
' I w 40600 

1 Ccnracrcn at Vai-
ay JC?. ;L witn: 

ATSF GWWR or 
C 

ind'jstras at 
Cuco. S>jgar Loaf, or 
Vaiiay Jet. iL 5 ^ 21500 ' 

X̂3B̂  27500 
i H . 22900 

"l X i 
753-e 

I 

:1W St L0»J9 ;L 

ICQ-33S3) 

Ail Freignt CL . 
Connacnons »̂lt̂ .• 
ALS or TRRA 

n d u s r a s at Bixoy. 
Cuco. Sugar Loaf or 
va.iay jct. ;L 

''j2]̂ < •0*00 
i U y 38500 
; ^ * 9 S 0 0 
d * ^ 18800 
5 a p 25000 - , _ -

29600 
UJO; 27500 

MP rterclanga *itn 
Conracfing C*r -ars . 

N C L S T R I E S 

• 900-O 
Mamcnis TN F'a<gn«. AJ Hinds. 

MP rterclanga *itn 
Conracfing C*r -ars . Mamonis Mumccai 

Taminai. 137t» 
" T H J 15900 

7200 
39000 

" S ; 7500 

900-O F'a<gn«. AJ Hinds. 

T-acxs.nSarganiYara j 

137t» 
" T H J 15900 

7200 
39000 

" S ; 7500 Paina ^aras Gaorgia Sl Warancusa 

137t» 
" T H J 15900 

7200 
39000 

" S ; 7500 

CO-3393) 

1 
( 

MP ntarcfamja M^VI 
Connactjon Carters. 

'nduatrai Trai.jcs of 
Tannassaa CVita Har-
3or Profaet 

810-0 Mt vamor I L AJI F-aigrn industras 
Connacoon *mi 

CSXT tnd NS 1*600 

1 
i 

m i 
832-E 

! 

St Louis MO 

C 0-3393) 

Ail F'a.gnt CL . Connactcns indusr«a 

5 J D 10*00 
5 5 25000 -i- . • / -
i ; i i 38500 
Sl«V 18800 V 

29600 
X g j 49500 
O S 27500 



SUPPLEMENT 197 TO TARIFF MP «170-C 

SEC-nON 2 - INTER-TERMINAL ANO INTERMEDIATE SWrTCHINQ CHARO»« 
(S«« itama 240 and 280) Switching C ^ • r g • • In C^nta pme Car (Excap* M Noia<fl 

ITEM STATION SWITCHINQ CHARQES 
Browrejviiia . . TX 

(*D0'*cai0la on/y 
on traffic nacaivad 

:nlarcf̂ aoga corviaetions cl tn# i infarcftanga connactt<yi of MP v*ith 
MP «mn tna 3M8 . tna BRG S193.00 

(Noiaa I. 2 and 3) 

Hi 
927 06-C 

from or JaHvarad 
to in« National 

) Railways of Man-
OQ, v<a \rm 
Browrsv'iia and 
Mat«rr>oros 
Broga Comcany 
IBM8)) 

' ' ^ Z W . ' ' ^ ' ^ ^ =>̂ »isnad n 9rcwn,vma and Matan^ros Snaga C«^any C;r .̂.iai 

• '^'^'^ «^ ''•om Maxioo to raoair faciitias on tha trtcKs of tha 
BRG. Ihis oharga ncuC^a tha •moty 'ai^m sl tha car ^ 

^ i Z M x ' ^ l ^ ' ^ * '* '° " " ' " ' ^ • '^» S« ̂  «<*3't)onai o-̂ arga of 

'OQ 3331) 

r 

SECTION 4 
SPECIFIC E^JCEPnONS TO GENERAL ABSORPTIONS OF SWITCHINQ ANO TERMINAL CHARQES 

ITEM STATION ABSORPTION 
(Sub(«ct to Itam 1840. Excapt aa Noiad) 

'990-C MARION ;L 

• 
Switonirg o.-v,r5as o< tha Cmo Crr:r,ard 4 Egycran RR to a.caad J2C0 OO oar oadad car *«i oa 

aosortMd Chargas -lot aoaonsao tja n aaoition to iha ina nau '-r\ar=as 
CQ 3328) " »^ 

2125-C Cancai 
OQ 3329) 

Hi 
213S-C 

Cancai — — — ^ 
OQ 3329) 

I i i 
22l5-a 

Cancat — -
'OQ 3329) 

' aii 
22*0-8 

ST LCUIS. MO 
EAST ST L C U I S IL 

'Saa 'tarn 495) h 

Ctftcai •̂  
(OQ 3329) 

I S 
.250-8 

Cancai " 
OQ XB9) 

lui 
2255-8 

Ca.ricai ~ ~ • •—• 
CQ 3329) 

lai 
22C6-A 

^.'HJ'"**'** ='^'"<'«- 5" »"'cn,ants *h,ch orginata and tar-n,n«ta oayond tha East Si lO'.., ; L S I 
L-uis. MO s*.tciirg imits. MP *,ii aoscrt, tna rtamiaoiata sw-tcmng -^roa or tha Tr«,..Misiasrooi 
R-var onarga of tha ALS or TRRA. oniy MP s tha aa.ivar.ng ^-naJI c a r C LnVss otl?i^t« 
pro»icao. on shiDmanls wn<n or-ginala or tarmnata on connacting ilnas -ilhin tha East St Louis lUST 
r ^ : , i . Z 7 ^ ^ " ' - J . ^ ' " " ^ ^ - TR«>^..m,^,aia .w,tc. ch^^ ' -or^^ 
(OQ 3329) 

1 

i 
1 

1 
( 



S U P P L E M E N T 197 TO TARIr-F MP S170-C 

S E C T I O N 7 • R U L E S ANO R I Q U L A T 1 0 N 3 

LOCATION O F I N D U S T R I E S 
'•'•c c r ^ a i r * t c i / n g «ii) oa ?aHorTi«<3 at ' ,.'cwn<i rdustr^s and Waruncuaas ocateo 

ITEM I N D U S T R Y OR W A R E H O U S E 

ACM,Growman« 
Amarada Hasa Corn 
Awcnca* Shicya/as. Divn A»or> aia 

industnas. lnc 
Ben ManJ^a F.jriitura Co 
3uii« C."amicai 
Caici»» Ccr^ 
Charr^co C v o 
Coni'ra.-'tal Grain Co 
Crascani Faao 
Cytac industras 
Oaita Commodrtlas Co 
Postar, L B . 
Gioacn Momans Co 
3uif States *schait Co 
niarisascti Wtranousa. inc 

i ria-".*t:orai Matax Tarix Tarmirvai Co 
i . .affarson Pa i"sn School Boa 'd 

L I E U l waranousa 'nc 
29S0-J I Louis.ana Hignway Caot 

^uis .ana Powar 4 Lgnt Co 
Maitar iri(amatKr.ai 
Narcnti Gyosum Co Ctvis-vi Goid 

Bond', 
»M Ag J>-o<?jcts Wasr-vago 
'ar-y Straat Wharf 
P-jOttxar Chamcal 
Sc'.miCL 3co 
Sarvica Foixidrv. inc 
S^gma Coating Co 
Scuthar-i S c a o Matanai 
Stan aiast Aorasr»aa 
Sun Chamicai Co 

ST S«rvicaa 
Taxaco. lnc 
Taxaoo Rafning Marxafng 
TjOuiar Tiraaclrig 
w S Siaai Co Waranousa 
•/inaon Suociy 
•Vara Ljmoar Co 
Wast B'jnding Matarais 
WITCO Cnamicais Co 
Za^^aran. inc 
C C 3389) 

•<«w Cr*aares. L> and SoO-Prirs; 

B U S I N E S S 

Gram Efcyaicr 
Sulk Sioraga 

Shio bjiiding , 
FjrTMtUi"a , 
C.-«rr»:»!S 
.-su.aang 'Wtiitioara . 

C.iarp<:a,» 
j. 'air E avaior 
3 u * Grain 
C.'̂ amlca)S 
Suh \-Qu<e Storaga . 
Pioa Stci^ga . 
Rcoflng Comootoda. 
Asonart . . 
"Varancusa . . 
Tann Sicraga . . . 

VOCATION 

Schoci SuCDiiaa . . . 
Hignway Maiar'ais . . 
Po'«»ar P'ant 
Caanmg Ccmoounda , 

Gypsim P'oducts . 

Whart 
AiCOhOI 
Stauroiita Raaidu* 
Sourid»> 
Hint tnd Vainian 
S c j i o 
Pamr 
Chamtcais 
G'nn P'odixts Sioraga 
"•troiaum P-oduos . . . 
P'pa tnd Sicraga 
P-oa 
Siaai 
P'pa 
t jrroar 
L-moar and Htrdwara . , 
C.-amictis . . 
S^tson.ng Suopuar 

Ama. L A . 

Marraro, LA. 

Avery^aia tnd Waatwago. LA. 
Man^ro. LA. 
Grama. L* . 
Haoey. '_*. 
Wastwago. LA. 
Wasr*ago. LA. 
Wasrwego. LA. 
Avcnoaia. L A 
Htrvay. LA. 
Mar^ro. LA. 
ar«ir.a. LA, 
'Wajrwago, LA. 
•Wasiv«apo. L A 
Avoncaia. L A 

Htr<ay. LA. 
Htrvay, LA. 
Wasrwago. LA. 
Gratna. L A 

Waatwago. L A 
Wasr^rego. L A 
Gouidsoora. L A 
Gratna. L A . 
Gratna. L A . 
Axendaia. L A 
Htr*ay. LA. 
Wasfwago. LA. 
Htrvay. LA. 
'Victory Switch M Baiia C^as^a. LA. 
•Wastwago. LA 
^arvay. L/.. 
Marrarr,. LA 
Mar-'yi-Q. ( A 
Wfifwago. LA. 
Miraro, LA. 
G'atr.a and GouiGsooro. LA. 
Gratna. LA. 
Gratna. LA. 
Goiidsaoro. LA. 

S E C T I O N r • SWITCHINQ C H A R Q E S ON C L F R E I Q H T 
( S * « 1*m 2 M S for Appifc«tl«n) 

ITEM 

3000-M 

B E T W E E N 
(Excap t aa Not«d) 

ANO 
(Excapt aa Hotati) 

Smm Cr<aana 

CO-3*03) 

AwonCtia 
GOuidSOorO 
Gratna . . . . 
Han^ay 
Mar aro 
WasTwago 

LA 
LA 
LA 
LA 
LA 

CHARQES IN CENTS P^R CAR 

COLUMN 1 

15)39000 
* ( ^ 2 1 4 0 0 

3 12700 

9 
COLUMN 3 

CCLUMN 3 

21700 

COLUMN 4 

19300 



S U P P L E M E N T 197 T C T A f l l F F MP 8170 -C 

S E C T I O N 7 • SWITCHING C H A R Q E S ON C L F R E I Q H T 
( 3 « « Itam 2S9S for Application) 

I T E M B E T W E E N 
( E x c a p t a a Notsd) 

3045-F 

3055-8 

151 
30 •'0-1 

••law Craans LA 
lApcUaa from ail ocmts 

ofltnm Naw Or'aaTs 
prooar) tar-nir.al of tha 
MP oca 'ad n C f a a r s 
Pa.-sni. 

00-3*03) 

ANO 
(Excapt aa Notad) 

Saw Or'at"s LA 
'Acwias to til flis wthin 

'^•wCr'atnsi; . •Jcar, tar-
Tiinai of tf̂ a MP c>catad n 
Cr aana ?»^s^). 

C H A R Q E S IN C E N T S P E R C A R 

0 COLUMN 1 

Saiia Chassa 

I'LW ,V*03) 

LA 

r<3u3iraa at Baton 
Pcuga ;Porf A.ian), LA. 
as ;ascroad n nam 
2915 

A /Cndtia LA 
GcuidSOOno LA 
Marraro LA 
Saw Craiana LA 
<v«ifwago LA 

Cmi 28500 
4 SE/2'400 

COLUMN 2 ! COLUMN 3 COLUMN 4 

Baton Rouge, LA 
ntar Chang as. 

(Sea vota t) 

4 iaLi2i4oo 

G £ ' 3 l 2 0 O 

I j B 40000 
3 c 25200 

Cuiissoo 
(Saa seta 2) 

7200 

3300 

8300 

21700 19300 

21700 

' '«X»-»ara!s*" " * ^oas i c i neuoa C ntamadiaia swncn i-iarga n itam 528S. T t r d C C C 

N C - E 2. Raaorocai swrtctng san^ca wiil oa parTormad oniy on traftic on wn«n tfta <ow«at rata or cnarga doaa not ' ^ O N «ia tha 
MP as I ravanua ina haui career ^ 

lOQ 3397) 

S E C T I O N S • R U L E S ANO R E Q U L > T I O N S 

J ' ^ - 9 ' 5 S , 9 ? i ' - SWITCHINQ WILL B E P E R F O R M E D AT T H E 
F O L L O W I N Q INDUSTRIES AND D E U V E R Y POINTS WITHIN 

T H E K A N S A S C ITY . MO-<S SWITCHINQ L IMITS 
Rata C'strct snown tco<laa n oonnacccn «itn -ate* -lamao n items 3655. 3680, 3865 tnd 37*0, 

I NAME O F I N D U S T R Y 
ITEM S'.VITCH C R 

DELiV(=HY POINT 

3A4S-A 
X C S Boflra 0' P 'JOI IC 
-t;. ties 
CG 33581 

L O C A T I O N 
K C K - M a a n a K a n t a a City. K S 

KCM-Maana K a n s a a City, MO 

Gumcaro <S 

R A T E 
DIS­

T R I C T 

D I S T A N C E IN M I L E S 

TO 
S T ' T E 

L i N E 

327 

To CorvT#ct(ona 
Locatad n Grouos 
i Saa Itam 3285) 

* 3 4 5 54 3 43 

•I0> 



SUPPLEMENT 197 TO TARIFF MP 8170-C 

SECTION I 

RECIPROCAL ANO INTERTERMINAL SWITCHINQ CHARQES IN CENTS PSR CAR. EXCEPT AS NQTEp" 

ITEM 3655-G ' " 

BETWEEN 
RATE 

DISTRICT 
(Saa 

Itama 3230-3650) 

ANO MP CONNECTIONS LOCATED IN: 

QRCUP A 
<S«« Itam 3270) 

COLUMN A 
{Saa Hcta 1) 

COLUMN a 
(S«« Nota 

2 and 
Ezcaption) 

QRCUP a 
Saa Itam 3270 

COLUMN A 
(Saa Noia 1) 

COLUMN 3 
(Saa Nota 

2 and 
Excapbon) 

231M 
"JS) 29300 

26900 

13*00 
.113 J 22700 

27900 
12l 187CO 
5 5 29200 
33y 3̂900 

1-A 
2 
3 

1*500 
CUE 2S20O 

3290C 

17700 

s n 7900 
Jjjp 18700 

MS., 
iiOOO 

2MI 17100 
12iJ 3200 

19000 

1 5*00 
( m ) 25200 

1S000 

• 5*00 
G S ) 2S200 

•9900 
JiJt 25200 

S i ) 7900 
;J1J 18700 

ZtO' 17100 
3200 

•9000 

710O 
' 1970O 

.Z2&> 1*500 
lOiOO 
15500 
7*00 

22SOO 

t 9 

CG 33281 

23100 
Ci2D 29300 

29*00 

5 S 2S200 
(7Ia: 43500 

a 2 9800 
; i l J •6700 

19900 
^ 13*00 
^ 21 XO 
. i ^ ; '0200 

17T0O 

'7700 

26900 

•8000 

^ 13*00 
i2700 

S L 27900 
19700 
29200 

^ S ) 13900 

29*00 

22900 

32900 

5300 

25200 25200 25200 

' * '»'•» ^ '^^ ntarcn^rgad «T,n x-.rectir^ oarrar, .nat - * s ong»i or 
jaacnanon oe^nd 5wnc-,ng imits of <ansa$ Cty MC-KS ^or tr^arjas on Grt-VTGrain P-ocucts Seeds a r ^ ' e . a t a d T - c - a s 
oascrc>ad n -arn CC wn. 9330-sarias. saa tarn 3660 ^"^^ '"^ • •* 

NCTc2. //tvera -ateronca s -aoa harato. Coiumn 8 -atas ac»y on trarf-c oaiwaa<-i fXlusiras zr - e MP wifn.n the KansAs Ctv MC-ics 
V S K S ' " - " ^ " " ^ - ^ ' ^ * ^ w - m . ^ ? ^ T i m , « ^ K a ^ J 

^ ^ a ^ a ^ « , ^ V V Q " * """^ ^" ""ovamam ol Grain or Sc-iaan.ng,. CL. 'or -atas ara pnsvidad ^ TtrfT iCC WTL 

• 11-



SUPPLEMENT 197 TO TARIFF MP S170-C 

SECTION • 
MIBCELLANEOtra RATES IN CENTS PER CAR (Extrapt aa Notad) 

ITEM ON 
1 

BETWEEN ANO 
0 RATE 

(Excapt aa Notad) 

FROM TO 

Unl 
371 o<: 1 Grim. Gram P'oduos. as Sascifiiad :n TtrfJ 

CC WTL 5330-)er«s. 

MP trtc* eonnactlon 
with other earners on 
traffic whch 
onginatas wnnm 
svirfcling 'Imits of 
Kansas Cty MO-KS. 

To ndustnea on the 
MP 

16000 

Nca. Swncfxng onargaa -*nad n items 37io to 3725 wil .TCf acpiy where charges ara orovidad n item 3708. 
1 CO î 333) 

•TR 
3720-8 

FROM TO 
•TR 

3720-8 
Gram, as iascrOad n Lst t, item 200 Ttrft 

:CC WTL &330-Sariaa; tiao Soyoaana. 

(CQ 3333) 

industras or tracxs 
ocated on tna MP 
withih 'uha iwitchir̂ g 
imrts of Kansas Cty. 
MO-'̂ S 

Connacaona with 
other earners. 19000 

.t71/ 
3725-0 

GRAIN PRCOtiCTS. ta daacroed n Ls i 2. 
item 220. TtrtfT iCC WTL 8330-sarM. 

ICQ 3333) 

inousires Or tracxs 
ocated on tha UP 
withm trie »witchir»g 
•mits of Ktnsts Csty. 
MC-KS. 

industr'es or tracxs 
ocated on ma MR 
witrun 'he switching 
Imits 01 Kansas City, 
MO-KS. 

16000 oar car 

Connecoorxs with othar 
can-ers. 

-12-



S U P P L E M E N T 197 TO T A R I F F MP 8170-C 

EXPLANATION OF REFERENCE MARKS 
Danoiaa RaductloA. 
Denotes cnangas n wording which -asurt n naitner nc.'^asa nor raducflona n cftargas. 
Char jas aooiy wnetrw or not aosorsaa n wnoia or n oan oy ine '>aui ctrr'ars. 
NCI acoiicaoia n oonnactwn with CR 
^or toQilcation of charges .1 or on Soeciai Eouipment. see item 385. 
AoDiicaCua only cn Grain, ts descnbed « L « 1. item 200, Ttr ft WTL ftSSO-sanas. Also soyOeana ts sascrbed n L st 5 item 

250. Ttntt WTL 8330-sanas. 
Aooiies on Grain. Grain R'oducts. Seads and related ar tcas as aescnftad -n Tariff 'WTL 6330-sartes. tnd only m connection «im 

CSXT. 10, K C S . NS or SP * 
Acciles onry in connection with the KCS. 
AcDiles onfy in eonnecflon with the C 
Net acoi'cafiia in connection with tha iC. 
Aooiicaoie only n oonnecnon with BN, axcaot not acolicacia whera i ^ I i " a a i " S i or f S l ) aociy 
Aco'icaoie only n ocnnection with tfie ATSf 
AoDiicaoie onry n connection witn tha 9N 
Aooiiea04a amy n connaction with tha CRGW 
Aco'les only in connection with ?^a S P and SSW. 
Not accicaoia <n connection with tr* CRGW 
Acoiicaoie oniy n eonnactlon with tha CNW 
AooiicaWe oniy n connection *itn tha KCS tformary LA). 

t
-^iy wnen 'rom or to connections with 'J^e CR. 

' p ^ } Acoiicaoie onry n connection witn trie tha SSW 
Acoifcaoie onry n ccnnecnon with tha CSXT 
Acoiicaoie onry n connection wrtn tna S S . 
Acoiias oniy n cannecttcn with 9ve tha NS ano UP 

acoiicao* where ( T g l C m i ( a S i f S T l r S ) and i S ) tcoUea. 
j g C Aficiies onry n connacoon wth the GWWR 
' ^ ^ ) Aociicaoieoniy n cor.n»c-oo wth ATSF on Grtm tnd Grain Pnxftjcts. i s i escrbed n Item 137, on sniomanls from orfo Garvey 

*ia KSW. 
^^jC Ccen ro •ac.'croct.i switching onry on traffic that onginatea or taminatea east of tha Mississipoi Rrvar 
. a D Acciicaoia oniy n connecfion with ATSF on the foitowir^ trafflc: 

STCC NC. CESCRlPTlON 
01 131 Sanay 
01 132 Com 
01 133 Cats 
01 135 Rya 
01 13a Sorgnun 
31 137 Wheal 
01 '39 Gr»ia nac 

^ 3' ' * * Soyoaans 
(^ jn Acoiicaoie oniy n connection with ATSF on ail commodlUea axcaot ts providaad for »i nafaranca mar* 'taTt 
O l t ) Acoiias only n connaction wth CSXT IC. KCS. NS or SP 

Cenctas ndustreswhicnare ie raoyCANCELLED, accocrt name changed, n o ' o r s * ' i n Ousinaas, moved off ine or no oncer 
»erve<j oy yiij -turoad. 

5 p *<ct sijCiacJ 'o ncraasas of try <ind. 
-2A/ Cencies oamai amendment Ctncais oror tmendmen<. if any, to the tam, 
Y STCC -Lmoars srown wi aiso amortca art sncas assigned acottlona) tflgits istad thereunder 'n Tarff iCC STCC 9001 seres 

aji.-rcia. STCC -n.moer Ci 137 amoracas tiso tmc»s wverad Sy lumoers win t jraater numoer of Oicits sacinmno with 
STCC -luiToer 01 137 ^ t 

— fWith numoer ar>cosad) • Reissued from suppiament oeanng tha numoer eoclosad witun tha s<jua«. (Saa item 100) 

•13-



S'o« subiert to RCCR Ttnlts. ice .lem 117 

MISSOURI PACIFIC RAILROAD COMPANT 

SLPPLE.ME.NT 
TO 

TARIFF .\IP 8170-C 

Suppiemc.̂ :ts 149, 130. iS2, 190, 107 anti I9i and the iipccial Supplement shown on page 2 of 
Supplement 1-J9 contain ail changes, 

LOCATION OF NEW OR CHANCED ITE.MS 
The latest cornpiete Ust ot all nê * or cnanged items in effective Supple.-nenis is published in Supplc-nenl 19' 

The latest complete list of all stations listing corporations, etc. m effective suppiemcnts is published in 
Supplement 197. 

ABSORPTIONS OF SWITCHING A.ND OTHER TER-MLNAl CHARGES 
AJND 

\LLOWA>CES 
\T STATIO.NS ON 

.MISSOURI PACIFIC RAILROAD 

DONIPH.A.N. KENSETT& SEARCY R.A1LWAY 
(Except as .Voted in Item }25) 

SWITCHING TARIFF 

Thia unfr jppliei on ntruuie irafnc m ihc iUies of Artaiuaa. ColoraUa lllmoa. Kania*. Louitiaaa. Matoitn. .Ncbraika. 
OkJahoma. Tenneuee < Memplitx) and Teias. 

ISSCED SEPTE.M3ER 19. IW6 EFFECrrVT SEPTEMBER :0,19% 

<- H .-CHROEOER 
Manajer-Pncnt ?,.0lii;3i.oni 

LMUN PACinc RA;LAUAO 
l-i:4 Oocje Sirret 

Omaha. NeOiM.i sai7» 

(PuOlijheU Oy RjilroaU P.ibliC3i>un Senncri. .Aiijnia. CA XlJJIS) 

RDY 



SUPPLSMENT 19i TO TAfllFF MP S170-C 

eXPlAHJkTiOH Of R V t R B H C i MARKS 

* Denotes changes in wording which raault f\ neither ncraaaa nor raductiorw 'n cnargaa. 
( iU) » Aopilas only n oonnecnon with CSXT KCS. ̂ S ar SP I'OQ 3*04) 



EXHIBIT 3 



SOUTHERN PACIFIC TRANSPORTATIOM COMPANY 
'ith Revised Page 129 
Cincals 3rd Revised Page. .129 

ICC 5P 9500-O 

SECTION 12 - INDUSTRIES OPEN TO RECIPROCAL SWITCHING 

LOUISIANA - (Contanuad 

ITEh 

SWITCHING STATIONS INDUSTRIES OPEN TO HECIPHOCAL SWITCHING 
(ADJACENT STATION) 

(LAKE CHARLES - .57530) 

Calcasieu St»el i Pipe Incorporated (02^6) 

LAKE CHARLES 
(S7 500) 

(Concluded) 

(WEST LAKE - (37460) 

Condea Vista Company (0544) 
Conoco Incorporated (0502) 
Holnam Incorporated (0231) 
Jvipiter Nash (0501 ) 
M. I, Drxliin9 Ploids (0331) 
Olin Corporation (0<*00) 
PPC Industries (0600) 
Tetra Chaaical (0620) 

(AVrMDALE - 38300) 

Avendalf Shipyards Incorporated (0132) 

5060 
(Cor^-
t i n -
uad) 

(OCUNEW nSLEANS 
(38400) 

(HARVEY - 58335) 

Avondale Steel Sales (0<i68) 
Evans Coopera-te Company Incorpoi^ated (0431) 

(MARRERO - 38330) 

Celotex Corporation (0210) 
Delta Cammoditias Incorporated (0280) 
Caneral Chemical Corporation (0238) 
Tubular Threadina Incorporated (0246) 

SHREVEPORT 
(47000) 

(Continued) 

(BOSSIER CITY - 47310) 

Bollinger Luinbtr S Supply Company (2961) 
Bariad Drilling Flui ds Incorporated (2913) 
P » H Tube Division (2950) 

(Continued) 

Fcr Exp! anstion of (other) abbreviat\ons and reference laarks, sea Itr ' 50000. 

Issued - September 25. 1996 Ef^fective: October 15- 1996 

Issued byi Manager - Publicatiena 
Southern Pacific Transportation Company 
Ona Market Plaza 
San Francisco, California 94105 

-129- Correction 235 



SOUTHERN P A C I F I C TRANSPORTATION COWANY 
1 s t R e v i s e d P a g e . . . 272 
Cance ls O r i o i n a l Page 272 

ICC SP 9S00-D 

ABBREVIATIONS 

AKA 
BOE 
ICC 
N50 
OPSL 
STCC 
SWFB 
UFC 

REFERENCE 

a 

• 

(R) 

(A) 

(C 

(I ) 

(NEW) 

(1) 

EXPLANATION OF ABBREVIATIONS ITE/1 

Also Known As-
Bureau of Explosive* 
Inters'tate Commeree Cammisaion. 
Nitional Service Order. 
P f f i c i a l List of Opon A Prepay Stations 
Standard Transportation Commodity Coda Tariff. 
Southwestern Freight Bureau. 
Unifora Freight Classification. 

EXPLANATION OF REFEPcNCE MARKS 

Change. 

Addition. 

Denotes reduction or new rata. 

Denotes increase. 

Denotes changes which results in neither.increase 
nor reduction in charges. 

Provisions not brought forward harein hava baan 
aliainated. 

New iteai. 

Reciprocal switching for thesa industries applies 
only tor tha account of^ 

CSXT, IC, KCS. MP and NS, 

50000 

LAST PACE -

Issued: Scptembur 25, 1996 Effective; October 15, 1996 

Issued by: Manager ' Publications 
Southern Pacific Transportation Cenpany 
One Market Plaza 
San Francisco. California 9*105 

-272- Ca^faet ion 236 



EXHIBIT 4 



SOUTHERN PACIFIC 
3rd Revised Page 129 
Cancels 2nd Revised Page, .129 

rRANSPORTATION COMPANY 
ICC SP 9500-0 

SECTION 12 - INDUSTRIES OPEN TO RECIPROCAL SWITCHING 

LOUISIANA - (Continued 

SWITCHING STATIONS 

LAKE CHARLES 
(37500) 

(Concluded) 

NEW ORLEANS 
(38400) 

SHREVEPOKT 
(47000) 

(Continued) 

INDUSTRIES OPEN TO RECIPROCAL SWITCHING 
(ADJACENT STATION) 

(LAKE CHARLES - 37500) 

Calcasieu Steel S Pipe Incorporated (0246) 

(WEST LAKE - (37460) 

Condea Vista Conpany (0544) 
Conoco Incorporated (0502) 
Holnam Incorporated (0331) 
Jupiter Nash (0501) 
M T. Drilling Fluids '0331) 
Olin Corporation (0400. 
PPG Industries (0600) 
Tetra Chemical (0620) 

(AVONDALE - 38300) 

Avondale Shipyards Incorporated (0132) 

(HARVEY - 38335) 

Avondale Steel Sales (0468) 
(D)(A) C"?'*-- ;.<.î i G^^-j 
Evans Cooperate Company Incorporated (0451) 

ITEM 

5060 
(Con­
ti n ­
ued) 

(MARRERO - 38330) 

Celotex Corporation (0210) 
Delta Cenunodities Incorporated (0280) 
General Chemical Corporation (0238) 
Tubular Threeding Incorporated (0246) 

(BOSSIER CITY - 47310) 

Bollinger Lumbar t Supply Company (2961) 
Bariod Drilling Fluids Incorporated (2913) 
P S H Tube Division (2950) 

(Continued) 

For Explanation of (other) abbreviations and refe.-ence marks, sea Itaai 50000. 

Issued: July 19, 1996 Effective: Auoust 8. 1996 

Is3ued byi Manager - Publications 
Southern Pacific Transportation Company 
One Market Plaza 
San Francisco, California 94105 

-129- Correction 148 



0*-\ginal Page, 
SOUTHERN PACIFIC TRANSPORTATIOM COMPANY 

272 ICC SP 9500-D 

ABBREVIATIONS EXPLANATION OF ABBREVIATIONS ITEM 

AKA 
BOE 
ICC 
NSO 
OPSL 
STCC 
SWFB 
UFC 

Also Known As. 
Bureau of Explosives 
Interstate Commerce Commission. 
National Service Order. 
Off i c i a l L i s t of Open 8 Prepay Stations. 
Standard Transportation Commodity Code Tariff. 
Southwestern Freight Bureau. 
Uniform Freight Classification. 

REFERENCE EXPLANA'ION OF REFERENCE MARKS 

* Change. 50000 

Addi tion. 

Denotes reduction or new rate. 

(A) Denotes increase. 

(C> Denotes changes which results in neither increase 
nor r e d u c t i c in charges. 

Provisions not browiht fcrward herein have been 
elimina ted. 

(NEW) New item. 

LAST PAGE 

Issued' November 16. 1995 Effective: January 1, 1996 

Issued by: Manager - Publications 
Southern Pacific Trarisportation Company 
Ona Market Plaza 
San Francisco, California 94105 

-272-


