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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 (Sub-No. 42) 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPÂ JY 

CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTA
TION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPSCL 
CORP., AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

( A r b i t r a t i o n Review) 

PETITION TO ESTABLISH PROCEDURES 
FOR ARBITRATION UNDER NEW YORK 

DOCK EMPLOYEE PROTECTIVE CONDITIONS 

John E. Grother (Grother, or employee), a n c i l l d i y l o n-vicw 

of a forthcoming a r b i t r a t i o n award, and i n a i d of the a r b i t r a t i o n 

pre.'^rribed by the Surface Transportation Board (STB), p e t i t i o n s 

the STB to e s t a b l i s h c e r t a i n procedures f o r implementing the non-

agreement employee a r b i t r a t i o n provisions of the tjgJtf-Ygyii-ijggJs 

employee p r o t e c t i v e conditions, w i t h respect t o the current 

dispute between Grother and his employer ( c a r r i e r ) , Union P a c i f i c 

Railroad Company (UP). S p e c i f i c a l l y , employee desires (1) 

tha t the order of w r i t t e n a r b i t r a t i o n submissions be f i r s t 

employee, then c a r r i e r , followed by an employee reply, and (2) 
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Washington DC be designated the s i t e f o r hearing by the a r b i t r a 

t i o n committee. 

Background 

Grother was employed by Southern P a c i f i c Transportation 

Company (SPTC) as part of i t s yard force at Tucson, AZ, at the 

time of the STB's August 19 96 approval of Union Pacific/Southern 

P a c i f i c Merger. 1 S.T.B. 233 (Aug. 6, 1996)(UP/SP). wherein the 

STB imposed the so-called New York Dock (NYD)~' employee pro

t e c t i v e conditions f o r the ben e f i t of af f e c t e d SPTC employees. 

UP/SP, 1 S.T.B. at 452-53. He claims t o liave been f i r s t adversely 

a f f e c t e d i n 1997, as a r e s u l t of problems w i t h the attempted 

c o n s o l i d a t i o n of switching between the Phoenix Yard and the 

Tucson Yard. 

Grother was not (and i s not) represented by a labor organi

zation. He invokes A r t i c l e IV of the NYD conditions, as a non-

agreement employee, 160 I.C.C. 60, 00: 

Empioyees ut the t a i l load 'Aht; a i f ucjt lepii-iJcn 
ted by a labor organ.! zat ion s h a l l be afforded 
s u b s t a n t i a l l y the same l e v e l s of p r o t e c t i o n as 
are afforded to members of labor organizations 
under these terms and conditions. 

In the event any dispute or controversy arises 
between the r a i l r o a d and an employee not rep
resented by a labor organization w i t h respect 
t o the i n t e r p r e t a t i o n , a p p l i c a t i o n or enforcement 
of any p r o v i s i o n hereof which cannot be s e t t l e d 
by the p a r t i e s w i t h i n 30 days a f t e r the dispute 
a r i s e s , e i t h e r party may r e f e r the dispute to 
a r b i t r a t ion. 

1/ New York Dock Ry.-Contiol-Brooklyn Eastern D i s t . , 360 I.C.C. 60 
(1979) , a f f ' d Siib nom. New York Dock Ry. v. Unitga gtfttgg. 609 F.2d 
83 (2nd Cir. 1979) . 



At G r other's i n i t i a t i v e , the N a t i o n a l M e d i a t i o n Board (NMB), 

on January 21, 2004, de s i g n a t e d L y n e t t e A. Ross, ar the "neu 

t r a l / r e f e r e e member" ica a i b i i r a t i o n of the GroLiier , O't ai.spute 

2 / 

under NYD. (Appendix 1 ) T h e NMB s t a t e s i t s d e s i g n a t i o n i s 

" m i n i s t e r i a l , " and the NMB's a c t i o n o n l y p r o v i d e s a q u a l i f i e d 

a r b i t r a t o r . . . i n ey.t <=̂ r.d: nn -^•<•^i^\• t o ^he I'^^'s d i s p u t e r e s o l u t i o n 

process. (Appendix i , p. ihe n e u t r a l / r e f e r e e member has not 

been i n v o l v e d i n d i s c u s s i o n s among the p a r t i s a n members of the 

a r b i t r a t i o n committee concerning any terms t o govern the a r b i t r a 

t i o n . 

The p a r t i s a n p a r t i e s , w h i l e i n agreement i n p r i n c i p l e f o r 

most o f the terms t o govern the proposed a r b i t r a t i o n , ^ ^ have 

come t o an impasse w i t h re.sper-t the extent and pi'' .-̂ ent , i t i on of . i 

w r i t t e n r e c o r d , ana the piact? t o i i i e a i m g . UP tuiggestt; the re c o r d 

be developed by a s i n g l e , but simultaneous, w r i t t e n submission by 

c a r r i e r and by employee, which would be s i m i l a r t o the ex p a r t e 

Mile;; i n p l a c ' .it th-. M,)t i < T,. i ! !v 1 1 ! 1 oad Adjustment Bo.ml, con 

ducted at NRAB u t l i c e t ; i i i Cliicago, I L . 29 CFR 301. (Appendix 2 ) . 

UP urges t h a t t h e a r b i t r a t i o n h e a r i n g be conducted i n Chi<.^ago, 

I L . To the c o n t r a r y , Grother urges t he r e c o r d be developed hy the 

t h r e e - s t e p submission process set f o r t h i n the STB's own a r b i t r a 

t i o n r u l e s , whereby the com p l a i n i n g p a r t y proceeds f i r s t w i t h i t s 

i / The o t h e r two members of the committee are W i l l i a m E. Loomis (UP) 
f o r the c a r r i e r , and Grother f o r t he employee. 

1 / UP does not b e l i e v e a w r i t t e n a r b i t r a t i o n agreement i s necessary 
p r i o r t o an a r b i t r a t i o n committee h e a r i n g . UP a p p a r e n t l y i s of the 
view the p a r t i e s can p a r t i c i p a t e s i m p l y by appearing a t a designated 
time and p l a c e . Nevertheless, the p a r t i s a n p a r t i e s have exchanged 
views as t o the a p p r o p r i a t e process. 



w r i t t e n statement, and the defendant w i l l proceed next, followed 

by an opportunity f o r the complainant to rep l v Â> <~̂FP 1108.8. 

Grother urges that tlie a r b i t r a t i o n hearing be iie^d i n Washington, 

DC, where the NMB and STB are both located. 

The issues involve the i n t e r p r e t a t i o n , a p p l i c a b i l i t y , and 

enforcement of the NYD employee p r o t e c t i v e conditions f o r the 

involved Grother and UP, and w i l l l i k e l y center up̂ on e l i g i b i l i t y 

of Grother f or employee p r o t e c t i o n , c a u s a l i t y , asserted laches, 

and the measure of any compensation or other b e n e f i t s . 

ARGUMENT 

I . THE ARBITRATION SHOULD BE DESIGNED TO 
TO DEVELOP A FULL WRITTEN RECORD FOR 
STB REVIEW AT MINIMLI^ bXPENSE TO EMPLOYEE. 

A. UP Would F r u s l i a l e E f f e c t i v e i^Tli Review. The general 

p r a c t i c e i n NYD a r b i t r a t i o n , p a r t i c u l a r l y where an mdividuaJ or 

small number of employees are involved, i s not ta have a tran 

s c r i p t of the o i a l hearinq. There i s considerable expense m 

volved w i t h a t r a n s c j i p t , p a r t i c u l a r l y when expedition i s re-

.1/ 

quired. The no t r a n s c r i p t procedure i s projected to be f o l 

lowed here. The absence of a hearing t r a n s c r i p t makes the w r i t t e n 

submissions even more important, i n order that a reviewable 

record may be compiled. 

1/ An a r b i t r a t i o n decision o r d i n a r i l y i s t o be issued w i t h i n 45 days 
a f t e r the hearing i s concluded and the record closed. NYD. Art. I , 
§ 11(c) . 
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The UP proposal f o r the simultaneous exchange of w r i t t e n 

submissions, t o be followed by the o r a l hearing, would serve to 

tranr.fer the usual w r i t t e n reply submission and argument, xuio 

" l i v e " o r a i cubmissions, -without a record of the evidence and 

argument f o r the STB to review. This would deprive the STB of 

e f f e c t i v e review f o r the res u l t a n t a r b i t r a t i o n award, and perhaps 

necessitate the conduct of a d d i t i o n a l submib.sions to the STB to 

supplement the record at the time of agency review. 

The NYD a r b i t r a t i o n process i s part the STB's decisional 

mechanism, with I'l VA'aid being <iri "•-nder" of the STB, which IF; 

c a r r i e d out i n Lieu uL d i r e c t STB action. American Train Dis

patchers Ass'n V. XCC, 54 F.3d 842, 845-46 (D.C. Cir. 1995); 

I n t e r n a t i o n a l Broth, o l Elec. Workers v. ICC. 862 F.2d 3 30, 3 35-

il> r Cir. 198 8); United Transp. Union v. Nottolk and Western 

K. Co. 822 F.2d 1114, 1120 (D.C. Cir. 1987)."'^ 

2. The STB's A r b i t r a t i o n Procedure i s Prefe> The 

three step -written p-roceduie is the qeneial l u l - : 'ri'H a r b i t r a 

t ion. CFR 1108 . 8 

A. STB Consideration. The STB rejected simultaneous f i l i n g s 

i n e s t a b l i s h i n g i t s three-step procedure. A r b i t r a t i o n of Disputes 

Subject t o Stat. J u r i s , of the STB. 2 S.T.B. 564, 576 (1997). 

i/ The a r b i t r a t i o n process i s a delegation by the STB to the 
a r b i t r a t o r of the STB's a u t h o r i t y to implement employee condi
t i o n s . Norfolk & W. Rv. Co. and New York. C. ^ St. L. R. Co. Merger. 
5 I.C.C.2d 234, 236 1989). A r b i t r a t i o n i s e s s e n t i a l l y an extension 
of the STB's act i o n . Brotherhood of Locomotive Engmeeys v. ICC, 8 08 
F.2d 1570, 1579 n.75 (D.C. C i l . 1987). 

^/ The STB's a r b i t r a t i o n rules do not s p e c i f i c a l l y apply t o 
a r b i t r a t i o n i n v o l v i n g NYD conditions. In the same vein, NRAB a r b i t r 
a t i o n doe," not extend to NYD conditions. 



B. NYD Causality Procedure. The simultaneous submissions 

urged by UP would be p a r t i c u l a r l y u n f a i r here, where irp challeng

es Grother's claim to have been a f f e c t e d by the tiansact.on -tne 

matter of c a u s a l i t y . The IjXQ. conditions specify that the employee 

should f i r s t i d e n t i f y the tr a n s a c t i o n and specify the f a c t s , 

followed by the c a r r i e r ' s evidence. NYD, Art I , § 11(e), 360 

I.C.C. at 88: 

In the event of any dispute as to whether or 
not a p a r t i c u l a r employee was af f e c t e d by a 
transaction, i t s h a l l be h i s o b l i g a t i o n to 
i d e n t i f y the tr a n s a c t i o n and specify the p e r t 
inent facts of that t r a n s a c t i o n r e l i e d upon. 
I t s h a l l then be the r a i l r o a d ' s burden t o prove 
that factors other than a tr a n s a c t i o n a f f e c t e d 
t.he employee . 

Thun, UP':-, simultaneous .submission could not Tully rover t h»> 

matt-.'! wt ( a u s a i i t y , l)ut wmild allow UP to f i r s t present i t s case 

not i n w r i t t e n toim in advance ot tiie o r a l neai ing, l u t at the 

hearing i t s e l f , with Grother t o respond extemporaneously at the 

lie,)) i !)'! . ,'",! if'h t , iet 1 ' ,•')).1 d b< • < J! . )n i -iq<'d i l l t h< i ri t ' • i 

t a i l Ileal 11.̂ ), and in developir.g a t:omplete and leviewabie lecord. 

The STB's NYD conditions contemplate answering statements, not 

simultaneous statements. 

y NRAB-Single Written Submissions. The NRAB procedure for 

s-ingle w r i t t e n submissions i s p a r t i c u l a r l y unsuitable here. The 

NARB i s composed of d i v i s i o n s where c a r r i e r s and unions are 

equally represented, such that c e r t a i n procedures are b u i l t i n t o 

the NRAB s t r u c t u r e and rules f o r c a r r i e r s and unions. 4 5 U.S.C. 

153. Here, Grother, as an unrepresented employee, does not 



possess the f u l l range of representation. The sin g l e submission 

procedure of the NRAB would be inappropriate here. 

^- Cost of Proceedings. A r b i t r a t i o n i s not inexpensive. Foi 

a si n g l e i n d i v i d u a l , the sum may be s i g n i f i c a n t . The three-stage 

w r i t t e n submissions w i l l minimize the u l t i m a t e cost f o r r e s o l v i n g 

the issues. The UP proposal f o r one set of simultaneous submis

sions l i k e l y w i l l r e s u l t m p r o i i x proceedings, and r e s u l t i n 

a d d i t i o n a l costs. Moreover, because of the novelty of some of the 

a n t i c i p a t e d issues, and the impact of any award upon f u t u r e 

proceedings, : t i s l i k e l y that one or more of the p a r t i e s w i l l 

seek review ot the award by the STB. Here, the compensation claim 

i s f o r approximately $108,000. 

Although the cost of arb-'traticn and re.nultant f i n a l .iqency 

a c t i o n may not be a v,-.) ided, Ml^Uk^Q-Xra 1 n Dit;pat chers fijus ' n v. 

l £ £ . 949 F.2d 41 y 4 14 (D.C. Cir. 1991), the STB should aim t 

minimize the expense i n t l i i s s i t u a t i o n . 

U. THE HEARimi SIKJULD BE HELD IN 
WASHINGTON DC, NOT CHICAGO IL. 

The heai IIKJ locat loii i;ii'..>uid be Washington, DC, where the 

f a c i l i t i e s of the NMB and STB are s i t u a t e d , rather than Chicago, 

IL, where the NPJî B has i t s headquarters. The expenses f o r Grother 

would be minimized by a Washington l o c a t i o n . Moreover, access by 

the p a r t i e s , and the a r b i t r a t o r , t o unptiblished m a t e r i a l at the 

NMB and STB would be r e a d i l y a v a i l a b l e i n Washington, DC. 

Hearing at Chicago I L would be inappropriate. While UP may 

have access to f a c i l i t i e s at Chicago, Grother and his counsel do 
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not. Moreover, the a r b i t r a t i o n involved i n t h i s NYD case involves 

a comity arrangement between NMB and STB. 

I I I . REFERPAL OF THE WRITTEN SUBMISSION 
PROCESS AND HEARING LOCATION TO THE 
ARBITRATOR WOULD BE INAPPROPRIATE. 

The STB should not re f e r the matter of simultaneous or 

three-part w r i t t e n submissions, or the hearing l o c a t i o n , t o the 

a r b i t r a t o r , as such would not be appropriate."'' 

The mattei ot the w r i t t e n submissions, as indicated above, 

goes to the record a v a i l a b l e t o the STB on review, p a r t i c u 

l a r l y i n the absence of a hearing t r a n s c r i p t ; and a multi-staged 

submission process i s a c t u a l l y required by STB f o r Nyp Art. I , 

§11 (e). Thus, i t i s f o r the STB t o determine the procedures f o r 

the submissions. 

The hearing l o c a t i o n likewise is f o r the STB. The . i t b i t i t 

t i o n committee ir, :;ub]ect to the p r o t e c t i v e conditions mandated 

by tlie STB, such that the f a c i l i t i e s maintained by i n Washington 

DC should be a v a i l a b l e t o the p a r t i e s i n an inexpensive manner. 

The STB snould determine t h a t , i n the absence of agreement, 

the involved NYD a r b i t r a t i o n should be conducted by the three-

stage w r i t t e n submission process, w i t h hearing at Washington DC. 

Respectfully submitted, 

2/ The a r b i t r a t o r should, of course, schedule the hearing date, and 
presumably w i l l do so a f t e r c o n s u l t a t i o n w i t h the p a r t i s a n p a r t i e s 
of the a r b i t r a t i o n committee. 
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GORDON P. MacDOUGAf-
1025 Connecticut -Ave . , N.W, 
Washington DC 20036 

AttrQCh^y f p r J(?h^ E. Qj^-Qthei 

C e r t i f i c a t e of Se r v i c e 

I hereby c e r t i f y I have served a copy of the f o r e g o i n g upon 

p a r t i e s by f i r s t c l a s s m a i l postage-prepaid, as f o l l o w s : 

W i l l i a m E. Loomis, Gen. D i r . 
Employee R e l a t i o n s Planning 
Union P a c i f i c R a i l r o a d Company 
1416 Dodge Street-Rm. 3 32 
OMAHA NE' 68179 

L y n e t t e A. Ross 
1220 Fairway D r i v e 
Lawrenceburg KY 4 0 342 

Washington DC ^ ^ $ y ^ M ^' ̂  ^ 
February 20, 2004 

^i:^iiji,kfhuty^a 
y \ K̂ AM. 
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APPENDIX 1 
Page 1 of 3 

NATIONAL MEDIATION BOARD 
VVA.SHINC; [ON. O.C. 20572 

(202)692 5000 

January 21, 2004 

Ms. Lynette A. Ross 
1220 Fairway Drive 
Lawrenceburg, KY 40342 

RE: New York Dock Arbitration: John Grother and 
the Union Pacific Raiiroad Company 

Dear Ms. Ros<:: 

The National Mediation Board designates you as arbitrator 
("neutral /referee member") for arbitration pursuant to the 
above-captioned New York Dock Protective Conditions. The parties to the 
disputes with respect to this appointment are John Grother and the L'nion 
Pacific Railroad Company. The NMB's action is pursuant to the dispute 
resolution procedures provided by the ICC's New York Dock labor 
protective conditions, 360 ICC 60 (1979) , aff'd. sub nom. New Y9rk Dock 
Rv. V. United States. 609 F.2d 83 (2d Cir. 1979). 

New York Dock conditions provide that the arbitrator's salary and 
expenses shall be "borne equally by the parties to the proceeding" and 
that all other expenses shall be paid by the party incurring them." 
Therefore, it is necessary that you communicate with the parties 
concerning your availability, per diem compensation and other details. 

The ari>itrator, not the NMB, is responsible for scheduling and other 
appropriate procedural determinations concerning the arbitration process. 
However, we would appreciate receiving a final copy of the award for our 
files. 

In Denver & Rio Grande Western Railroad Co.. 7 NMB 409 (1980) , the 
Board addressed its limited role with respect to requests for arbitral 
appointments under ICC employee protective conditions. As stated in that 
decision: 

This Boa^d has no authority to look 
behind the procedural soundness of any 
such requests. Rather, the Board acts in 
a ministerial capacity on the basis of 
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administrative comity with the 
Interstate Commerce Commission. Any 
adjustments or review of the procedural 
and technical issues you have raised in 
this matter must be heard before a 
forum other than this Agency. 

Consistent with Rio Grande, the NMB's action is | urely ministerial. It does 
not indicate any determination with respect to A hether the prerequisites 
for invoking arbitration have been satisfied, or whether other 
circumstances might permit or preclude the ultimate arbitration of the 
dispute in question. This agency has no authority to adjudicate the 
procedural validity of such requests. Rather, the Board acts in an 
appropriate ministerial capacity in order to serve the public interest by 
extending comity to the ICC 's dispute resolution process. 

The NMB's designation of an arbitrator in this matter has no legal 
consequence to any of the affected parties or potential parties. If any 
individual, carrier or organization determines that it is not appropriate to 
proceed with arbitration, this agency will not act to compel participation in 
the arbitration process. Svch procedural issues must be resolved before a 
forum other than the NMB. The Board's action only provides a qualified 
arbitrator if arbitration ultimately is pursued. 

The NMB has no legitimate role in the resolution of any procedural or 
technical questions with regard to this dispute, and should not be a party 
to them. 

A decision by the United States Court of Appeals for the Eighth Circuit 
confirms the appropriateness of the NMB's approach to this matter. Ozark 
Air Lines. Inc. v. National Mediation Board, et al . . 797 F.2d 557 (8th Cir. 
1986). In that decision, the Court of Appeals recognized that it would be 
contrary to "public policy" to "force it [the NMB] to decide the 
appropriateness of each request for an arbitrator" because such a role 
"would seriously interfere with NMB's neutrality in labor-management 
relations, run counter to Congressional policies in creating NMB, and retard 
its statutory purpose." 797 F.2d at 564. 

The Court also found that "forcing it [the NMB] to decide whether each 
dispute is arbitrable would significantly undercut its impartiality and 
'impair its ability to constitute a significant force for conciliation.'" Id. The 
Court of Appeals further determined that "no justiciable controversy 
existed" in connection with the NMB's contested appointment of an 
arbitrator though the underlying dispute was not arbitrable. 
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This discussion of the NMB's ministerial role regarding arbitral 
appointments does not indicate reservations concerning the use of 
arbitration. 

I t is the NMB's experience that arbitration has proven to be an effective 
and efficient dispute resolution process. 

By direction of the NATIONAL MEDIATION BOARD. 

Roland Watkins 
Director, Arbitration Services 

Copies to: 

Mr. John E. Grother 
1718 Rustic Park Drive 
Kingwood, TX 77339 

Gordon P. MacDougall 
Representative for John E. Grother 
Suite 410 
1025 Connecticut Avenue, NW 
Washington, DC 20036 

Mr. W. E. Loomis 
General Director 
Employee Relations Planning 
1416 Dodge Street 
Room 332 
Omaha, NE 68179 



. 'L^LdA • 2 
I'age 1 o f 2 

PART 301—PULES OF PROCEDURE 

.Wl I 
101 ,•? 
Wl t 
301 .S 
301 « 
tOI 7 
.101 8 
:wi 9 

Chls.KPS ot i l l s p d N - . 
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t! f neral 
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« 1/ .S (• I.SJ 

SoliHCf. Ciri iiLtt i . • 
( l U l f ' I W l M H I W ' f . ' . l 

(.101.1 (ipneral dut i fH. 

i . t l It shall hi', lhe duty ol . i l l carrier*. 
I heir <>((i< f i s . aK>>nt,.t anil eniployivs to 
cxi ' i t . t!viTv rtM.Hoiiatilc ••(l<ul to make 
and t iu t i i i i a in aKr<-cMi>>iil..s i (iii< t-i MIRK 
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HKt l'I'IIM'tlttr IIT OlIlIM u | ll>. in otilct lo 
avoid .mv interrupt ion lo < oiMinet c r m 
ff» the o p f i a t i o n of .mv • an ici Kr iwin t ; 
mil o l anv ill.spuli-.s b f lvvf i - i i th.- . . ivitcr 
and t l i f I'liipIoviM's ih.M"'i>( 

l l l l A l l di.-ipuie.s b i ' i w . c n a i . t i i i f i or 
r a n I l ' l s and i t s oi then emplovee.s 
shall lie ' iin.sKlereil .u„ | if pi,.s.;ili)e lie 
I Ided wi th al l expnl i i ion. in i o n 
fe l i ' i i re lifUveen I epf e.selll a I n es ife.M 
lKn;ilei | ,111,1 .iiithoM/.ed so to c onler re 
» | « - i t u e l v l(v the l a i l i e i or i . i i l i . ' i s 
.Iiul liy the employees t l ie ie . i l m i e i 
e s l e d I n t h e i l l s p l l l i -

i M t t . ' t ('l|l<iH«.N o f | | | S | M 1 | | . S . 

(at The diHpiites lietween .in .•inplo\ei-
Of Kl'Mip ol employees .ll ld : i I .»ll |er Ol 
f . U l i e l s KlowtiiK out ot k'l tev.uii es or 
nut of t he in le i pi etat lon oi applii .it ion 
of aKieements l o iue in inK tales III pay 
rules. Ol woi kinK < onditions iii< luditiK 
'aae.H penilmK and unadjus tn l on lhe 
dale of approval of this ai t i lune Jl 
l<»:i| 4B .Slal llB.'̂ i Ifl M S C lii'21 
.?hall t« h.widlei! m the usual mannet 
up to ami im liidiiiK the i hief i.peiat.iiiK 
" f f l l c r of (he I . i i i i e i destunaled to hail 
die «ti, h dispnte.s Imt t . i i l i n i ; to learh 
an adjustment in this manner the dis 
putes may he leferred hy pet i t ion of 
the p. i i t ies or hy either partv to the 
a|)|)ro|>ri.'»tp divi.sion of the .•Xdtustinent, 
Boaid w i t h a f u l l stateinent fif the 

! I 's itel a l l siippoititnr data l .c i r i i iK 
.poll the disputes 

i h i No pe t i t ion sh.ill tje lonsnleied hy 
any divi.sion of the floard unles.s the 
s u h j e i l mat te r has tieen handled in ai; 
rordance w i l h the p:ovision.s of the 
Hallway l.alior Aet. approved June 21 

«.'»OI..T OtKHnU'ation 

The National Railroad Ad ju» lm»n t 
l ioa id wa.s oiKanlzed as of ,l<ilv 31. 19.(1, 
in ai i rnilani p w i th the provi.sion? of 
the IMtlway [..jhor A< I . ajiiKoved .fiine 
• i \ . WW The said Adjustment Boanl is 
I otiiposei) of four f l ivis ions. whose pn, 
1 eedinKs shall he indepenileni ot •.nil' 
another The Fi rs t Sei ond and Th i rd 
iHvisions theieof are eai h i oinposed of 
10 member.s. and the Fou.th Division 
Iheipof IS < ornfiosed of ti tnenilieis 

^:iOI.4 . lu r ind i r t ion . 

l.al f i M f /)iriMi>ti The First l>ivisir)n 
w i l l have |u i i sd i r t ion over dispiite.s in 
volvinK n a m and yard .service ei.iplov 
ees of ca t l l e i s that is engineers l ire 
men. hostlers, and outside host lei help 
ers. coiidtictor.s. t i a inmen. and vanl 
service employees 

l l l l .Sl l unit Pliisiori 'I'he .Second lHvi 
^lon w i l l have l u i l s d i i l i o n ovei i|is 
(iiite.s tnvidviiik: mai hini.sts i ioilei 
m.ikeis h l i , ksmilhs sheet metal 
w o i k e n . e l e i t i l i . i l woikeis . ear iiien 
Ihe helpeis .tnd .tpfiientices of all lh<' 
tiili'f.i>ll\K coai h c|".uieis powei hoii.si. 
1 inidovee.s. .ind l . u l i oa i l «tiop l . i l .r .r-ts 

o I • l l i i n l In i iMiin The Thud lnv i s io i i 
w i l l have lurisdii t ion over disputes in 
volvinK s ta t ion l o w e r and l i ' l ' -Kiaph 
employees t ra in dispali lieis mainte 
n a n i e o l way ineii. r i e id i l employee.^ 
IreiKht handleis. expre.ss station, and 
.stole ertiployees signal men. sleepinK 
car condin tors. sleepinK i . i i potters 
.uul m lids and diniiiK • at emph)'. i es 

i d i I t n i i l h l i i i n m n The Koi i i t h Divi 
Mon Will have junsdic t ion over ilts 
(iiites InvidvifiK I'lnployees of canters 
d i rec t lv or indl ie i t l y etiKaijeil it, trans 
por ta t ion of pa.ssenKeis or propei l y h'; 
water, and all othei emplovee.s of car 
l ieiK e ver whu h jurisdu t ion is not 
etven to the Kir.st .Second .ind - rhinl 
iJivisioii:! 
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«: io i 5 y t t r m o f Hubminni t tn . 

'as I ' a r t i i s A l l patt ies, t o 'h<- i l ' - i t i t - ' 
mus t he s t a l e d in eai h s u l i m i s s i o n 

(h) .Statemeni nf i lavn T n d e i the i ap 
l i o n •Hta lemenl of c la lmo^ the | ) e t i 
t i o n e r or p e l i t l o n e r s m u n i c l e a r l y e l a t e 
the i i a r l i c u l a r n u e s t i o n u p o n w h i c h a n 
a w a r d Is desired 

t o .Stntvmrnt nf /.jc.'s I n a • j o i n t 
S t a t e m e n t of f a c t s , " i f |K)88ible, b i i e f l y . 
h u t f u l l y sel f o r t h t h e c o n t r o l l i n K fa< t s 
i n v o l v e d I I I the e v e n t of i n a h i l U y t o 
agree upon a " j o i n t s t a t e m e n t of 
factK " t h e n each p a r t y s h a l l show sep 
a r a l e l y he f ac t s a.<; t h e v r e s p e c t i v e l y 
bel ieve I l e in t o he 

i d l I ' l l i l i i i n III rrnpli iyers Unde i t h e 
c a p t i o n • p o M t i o n o l employees " I h e 
employees mus t i l e a i l v and I m e f l y set 
f o r t h a l l r e l evan t , a i y u m e t i t a i Ive f a d s , 
I n c l t i d i i i K a l l dm i i m e n t a r y ev iden i <• 
s u l i m i t l e i l I I I e x h i l ' i t f o r m , (4UolinK I h e 
a K i e e n i c n l or i i i l e s i n v o l v e d , i f a n y , 
and Al l d a t a s u l i m l t t e i l In suppor t of 
employees ' po.sHion mu.sl a l f i t ma t i v e l y 
.show the same to have been presen ted 
to the l a i i i e i and made a pat t o f the 
l i a r t l r i i l a i n u e s t i o n i n d i s p u t e 

l e i l ' i i . \ i l i i i n III l a i i u i I ' n d e i the • ap 
i l o i i posit i o n of 1,11 n e t ' t he c a n let 
mu.sl c l e a r l y and l i i i «d ly set f o i t l i , i l l 
r e l e v a n t , a t u m e n t , i t i ve fact.s. I n c l u d 
i i i i f a l l doi \ i i i u i i t . u y evidence su l i 
m i t l e d i n e x h l h i i f o i i i i , I I U O I I I I K the 
aKiee inen l or n i l e s l i i v o l v i ' d . i f any 
and a l l da ta ^ ^ l l l l l l l l t t e d m s i ippo i t of 
I a n lei s p o s i t i o n mi i ' , t . i t l l n n a l 1 ve lv 
•diow t h e .same i n l i . i v i l i e i ' i i pn-sen led 
to the en ip lnyees m , | u l v a i i t ho i ty . ed 
r e p r e s e n t a t i v e I h e i e i i f and made a par t 
id t h e p a i t i i i i l . i i n i i e s t i o t i i n d l s | u i t c 

i f ) .S iun i i l i i i i s A l l s i ihmi.ssions mus t 
lie s iKtied hv Ihe j i . i i I le:; s u l i m i t l i n K t h<' 
.same 

I K l 1:1 p m l i iiul-riiis.'.iiin I n event ut . i i i 
ex p a i t e s i i h tn l s s io i i t h e same K e n e i a l 
lot I I I of Nuhi i i i s s ion Is i e< |u i i ed T h e pe 
l i t i o n e r w i l l serve w i l t l e n n o t i c e u p o n 
th.'> a p i u o p t l a l e D i v i s i o n of the A d j u s t 
i n e i i t Hoard of i n l e n l i i > n t o f i l e an ex 
p a i t e s u l i i n i s s l o n on a ( e i i . i i n da te i : i i j 
days hence), and al t h e same t i m e p t o 
v i d e the o t h e r p a t t y w i t h copy o f . u c h 
i i o t l i e F o r t he p in po.se of Ident f l i c a 
t i o n such n o t i c e w i l l s t a l e t h e i i u e s t i o n 
i n v o l v e d and Kive a hi l e f d e s c r i p t t o n of 
t h e d l r .pute The .Secretary of t h e ap 
p r o p r i a t p D i v i s i o n of t h e A d j u s t m e n t 
Hoard w i l l I m i n e i U . U e l y t h e . e u p o n ad 
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i.se the o t h e r p a i t y <if the l e c e l p t of 
r-ijch n o l l i ' p and r e i i ue s t t h a t the sub-
mi.s.sion of such o t h e i f i a r t y he f i l e d 
w i t h such D i v i s i . rj w i ' I ' i i n t to- si i i in- i>e 
I H.d of t i n n 

(1301.6 O n r r a l . 

' a i T o l o n s e r v e t i m e and expedi te 
p i o i eedinRS a l l p a r l i e s w i t h i n the scope 
o f t h e A d j u s t m e n t B o a i d shou ld pre
pare submis.sions i n such m a n n e r t h a t 
t h e p e r t i n e n t and r e l a t e d f a c t s and a l l 
s u p f K r i l l i i K l l a t a l i e a r lnK upon the d i s 
p u t p w i l l be f u l l y r e t f o r t h , t h u s o b v l -
a l i n K the need of l e n g t h y b r i e f s and u n 
ne< essary o r a l d i s i j s s i o n s 

f b ) A l l s u h n u ' s i o n s s h a l l he t y j i e 
w r i t t e n o r m a i h Ine prepared , addressed 
t o t h e Secret .arv of Ihe a f i p r o p n a t e D i 
v i s K i t i o f t h e A d j u s t m e n t B o a i d , and 
f i f t e e n I opies t h e i e o f f i l e d bv the f v l i 
t l o n e i o r p e t i t i o n e i s 

( c l P a r t i e s t o a d i s p u t e a i e r e i i u i r e d 
to s t a t e i n a l l s u b m i s s i o n s w h e t h i r o i 
not an o r a l he.-irinK is des i red 

O O I . 7 llearifiKM 

i.») d i a l l i i a i l i i c s w i l l Iir i ^ i . i i i l f i l l l 
l e i )Ues te i | by the p a t t i e s or e i t h e i (d 
t h e m and due n o t i c e w i l l he K I V I I I t he 
p a t t i e s of the t u n c and da te of the 
hea r i i iK 

(b) T h e pal t i es a l e , however , i hat Ked 
w i t h the d u t y and i espons i lu l i I y of In 
I l u d i l i K In I h e l i o M g l i i . i l w r i t t e n sub 
miHsion .all k n o w n l e l e v a n t . a i K u m e n 
I at ive fa< Is an i l d o c u m e i i l a i y evidence 

l.'IOIN A|>(>eat es 

P a r t i e s mav be l . i . i i . i i i i i i - i in p i i 
son, by <ou i i s e l , o l by oth»-i repiesei i l . i i 
l i v e s , as t h e y m a y l e s p e c l i v e l y elect 

(.1fll.» Awarda 

. M l a w a i d s of t h e A d j u s t m e n t H o a i d 
s h a l l lie s igned by o i d c i o l the a p p i o 
( i t i a t e D i v i s i o n I h e r e o f and s h a l l be at 
t e s t ed by the s i K i i a t u r e of Us .Sec 
r e t a r y , as I n d i c a t e d t h u s 

N A I I O N A l . K A I I I t O A I l A l i ' H S T M K N T B O A H l l . 

' . 1 I S l i i I l Hy Oritur c l 
At tent 

IS. 



STB FD 32760 12/19/0; 



1 6^ 

y 

M4<(. 
tiNii-jCi^Cnj 

s:9 

M A Y E R 

B R O W N 

R 0 W E 

& M A 

1909 K Street N W 
Washington, D C 20006-1101 

Main Tel (202; 263-3000 
Mam Pax (202( 263-3300 
www mayeit)rowrrowe com 

Adrian L. Steel, Jr. 
Direct rel (202) 263-3237 
Direct Fax (202; 263-5237 
asteel@fiiayertro*nrowe corn 

December 19, 2002 

BY HAND 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
\925 K Street, NW 
Washington, DC 20423-0001 

Rc: Finance Docket No. 32760, Union Pacific Corporation, 
al. -- Control -dnd Merger — Southem Pacific Rail 

Corporation, et al. 

Dear Secretary' Williams: 

As reflected in the Joint Report Regarding Implementation of Section 12 ofthe BNSF 
Seltlcmeni Agreement filed by The Burlington Northern and Santa Fe Railway Company and 
Union Pacific Railroad Company on December 11, 2002 (UP SP-398 BNSF-106), BNSF and 
UP have reached an overall resolution ofthe issues described 'n the report relating to the 
adjustment of the trackage rights charges under the BNSF Settlement A greement. Accordingly. 
BNSF hereby withdraws its Petition for Reconsideration (BNSF-105) fi'ed on December 2, 
2002. 

If you have any questions in this regard, please contact the undersigned at (202) 263-
3237. Thank you for your assistance. 

DEC 1 9 2002 

Pitblic Record 

Sincereh' yours, 

Adrian L. Steel, Jr. 

cc: All Parties of Record 

Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Angeles Manchester New York Palo Alto Pans Washington, D C 
Independent Mexico City Correspondent Ja jregui, Navarrete Nader y Rojas, S C. 

Mayer, Brown. Rowe & Maw is a U S General Partnerstiip We operate in combiraton with our associated English partnership ;,i the offices listed above 
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December 2, 2002 

BY HAND 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street. NW 
VVashington. DC 20423-0001 

Re: Finance Docket No. 32760, Union Pacific Corporation^ 
ct al. - Control and Merger - Southem Pacific Rail 
Corporation, et al. 

Dear Secretary Williams: 

1909 K Street. N.W 
Washington, D C 20006-1101 

Mam Tel (202) 263-3000 
Mam Fax {202; 263-3300 
www mayerbrownrowe com 

Adrian L. Steel, Jr. 
Direct Tei (202) 263-3237 
Direct Fcx (202) 263-5237 
a:leel@miyef6fowrro»i(e com 

ENTERED 
Office of Proceedings 

OhC 3 2002 
^ Partot 
Public Record 

Fnclosed for filing in the above-captioned proceeding are the original and twenty-five 
(25) copies of The Burlington Northern and Santa Fe Railway Company's Petition for 
Reconsideration (BNSF-105). Also enclosed is the disk with the text ofthe Petition in 
WordPerfect 9 fomiat. 

As BNSF and UP have previously advised the Board, they are currently discussing the 
possible mutually-agreeable resolution of all of the open issues relating to the trackage rights 
charges under the BNSF Settlement Agreement BNSF remains hopeful ihat the parties will be 
able to reach agreement before the December 11. 2002 deadline for the report required to be filed 
bv BNSF and UP in Dec ision No. 98. .-Xccordingly, while BNSF is tiling the enclosed Petition in 
order to comply with the December 2. 2002 deadline set by the Board in Decision No. 99 for the 
filing of such petitions, BNSF requests that its Petition be held in abeyance (and that the time for 
the filing of responses by UP or other interested parties to BNSF's Petition be extended 
correspondingly) until BNSF and UP have determined whether they are able to reach an overall 
resolution ofthe open issues. BNSF anticipates that it will bc able to advise the Board in this 
regard before or at the time of the filing of the parties' December 11 report. 

1 would appreciate it i f you would date-stamp the enclosed extra copy and return it to the 
messenger for our files. 

FEE RECEIVED 
DEC 0 2 2002 

SURFACE 
TRANSPORTATION BIAFID 1 

Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Anc ^le;, Manchester New York Palo Alio Pans Washington D C. 
Independent Mexico City Correspondent: Jauregui. Navarrete. Nader y Rojas S.C. 

Mayer Brown Rowe i Maw is a U S General Partnership We operate in combination with our associated English partnership in the offices listed above 



The Honorable Vemon Williams 
December 2, 2002 
Page 2 

If you have any questions, please contact the undersigned at (202) 263-3237. Thank you 
for your assistance. 

Sincerely, 

.V. 
Adrian L. Steel, Jr. 

Enclosures 
cc: All Parties of Record 

IX'DnOl 20580797 1 120202 I234E 95210647R* 



BNSF-105 

0} 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 
r iry 

.yy 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD C O M N ^ ^ ^ ^ ^ y W ^ 
AND MISSOURI PACIFIC RAILROAD COMPANY ^ J i - ^ " 

-- CONTROL AND MERGER 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CC^^P. AND THE DENVER AND 
RIO GRANDE WES FERN RAILROAD COMPANY 

BNSF'S PET.TION FOR RECONSIDERATION 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
Michael E. Roper 

The Burlington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth. Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

Erika Z. Jones 
Adhan L. Steel. Jr. 
Adam C. Sloane 

Mayer. Brown. Rowe & Maw 
1909 K Street, NW 
Washington, DC 20006 
(202) 263-3000 

December 2, 2002 



BNSF-105 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

BNSF'S PETITION FOR RECONSIDERATION 

The Burlington Northern and Santa Fe Railway Company ("BNSF") submits this 

Petition for Reconsideration of tiie Board's decision served October 22, 2002 (Decision 

No. 98) in this proceeding. In Decision No. 98. the Board denied BNSF's Petition for 

Clarification (BNSF-98) concerning the mechanism for adjusting the fees to be paid by 

BNSF for the trackage rights that BNSF acquired over the lines of Union Pacific 

Railroad Company ("UP") in connection with the 1996 UP/SP merger. In particular, the 

Board held that BNSF and the American Chemistry Council ("ACC")^ had not shown 

that two disputed items (the SP "acquisition premium" and Section 9(c)(i) and 9(c)(iii) 

merger-related capital exper.jitures) should be omitted from the Ciilculations used to 

^ The American Chemistry Council was formerly known as the Chemical 
Manufacturers Association or "CMA". 



determine annual adjustments to the trackage rights fees.^ In so deciding, the Board 

rejected BNSF and ACC's argument that the language of Seciion 7 of the CMA 

Agreement requires that only post-merger years be considered in the adjustment 

process. Id. at 4-6. As set forth below. BNSF seeks reconsideration because the Board 

has failed to give proper weight and effect to this critical section of the CMA Agreement, 

which Is a separate contractual agreement between UP, BNSF and CMA as well as an 

independent condition imposed by the Board on the UP/SP merger. 

BACKGROUND 

Section 7 of the CMA Agreement provides: 

Section 12 of the BN/Santa Fe Settlement Agreement shall 
be amended to provide that BN/Santa Fe's trackage rights 
fees shall be adjusted upward or downward each year by the 
difference between the year in question and the preceding 
year in UP/SP's system average URCS costs for the 
categories of maintenance and operating costs covered by 
the fee. CMA or its designee shall have the right to audit the 
escalation calculations. (Emphasis added.) 

In their prior submissions to the Board, BNSF and ACC asserted that the plain 

language of Section 7 requires that post-merger URCS costs should be used in making 

the annual adjustment calculations. There would be no reason to adjust the GTM rates 

^ The Board concluded that BNSF and ACC had not pointed to any evidence from 
the period when the adjustment mechanism was negotiated to support their position. 
Decision No. 98 at 4. The Board reached this conclusion notwithstanding verified 
statements from the principal BNSF and ACC negotiators expressly setting forth their 
intent that the disputed items would have no effect in the annual adjustment process. 
BNSF therefore continues to adhere to its position that the initial trackage rights fees set 
by the BNSF Settlement Agreement were meant to incorporate and fully account for 
both the SP acquisition premium and the anticipated costs of the Section 9(c)(i) and 
9(c)(iii) merger-related capital improvements that UP was to fund, and that the 
consideration of those factors in the fee adjustment process results in double counting. 
Nonetheless, BNSF does not seek the reconsideration of the Board's conclusion with 
respect to the specific Issue of the parties' intent in this Petition. 



in the first year of the merger, and the first adjustment to the rates would be in the 

second year that they applied. Therefore, the first "year in question" was by definition 

the second year of the merger, and, by comparing "the year in question" with "the 

preceding year", the language provides for a comparison of post-merger URCS costs. 

UP. on the olher hand, contended that the language of Section 7 of the CMA 

Agreement is "subject to multiple interpretations".^ UP further argueJ that John 

Rebensdons ^pril 29, 1996 rebuttal verified statement set forth how UP interpreted the 

language and intended to apply it and that UP and BNSF executed the Second 

Supplemental Agreement which incorporated language substantially identical to Mr. 

Rebensdorfs proposed language. UP/SP-397 at 12-13. 

In Decision No. 98, the Board set forth several reasons for its conclusion that the 

language of Section 7 should not be interpreted and applied as BNSi- and ACC had 

argued. First, the Board held thai ACC's current position could no; be squared with 

CMA's original rationale for proposing to alter the original adjustment mechanism 

(RCAF-U). Decision No. 98 at 6. Second, ACC's position would cause practical 

problems in implementing the annual adjustments since the URCS costs for "the year in 

question" would not be available until several months after the end of the year. Ibid. 

Third, the Board noted that BNSF had agreed to and executed the Second 

Supplemental Agreement which contained the current Section 12 adjustment process, 

that CMA had expressed no opposition to that Agreement or the amended Section 12 

process, and that CMA's witness, Thomas D. Crowley, had proposed an adjustment 

^ As ACC pointed out, UP's proposed alternative interpretation that the words "the 
year in question" in Section 7 must mean the previous year is without foundation. See 
CMA-18 at 4 n.3 ("If the intention had been to base the adjustment on a comparison of 
the two prior years' costs, that is what the CMA Agreement would have said."). 

6 



mechanism that closely resembled the current Section 12 process. Finally, the Board 

found no basis for concluding that the current Section 12 adjustment process results in 

"far less favorable trackage rights fees" than the procedure provided in Section 7 of the 

CMA Agreement, and that using ACC's proposed interpretation of Section 7 would 

"have led to slightly higher, not lower, trackage rights fees in 1997 and beyond." IbidL 

(emphasis original). 

However, each of these reasons rests on an apparent misunderstanding of 

BNSF and ACC's position and their prior submissions, and the Board should reconsider 

its decision on the weight and effect which should be accorded to Section 7 of the CMA 

Agreement. 

ARGUMENT 

A. CMA's Original Rationale for Revising the Annual Adjustment 
Mechanism 

The Board's first reason for concluding that Section 7 of the CMA Agreement 

should not be read to mandate the use of only post-merger years is that, in order to 

incorporate UP's projected post-merger efficiencies in the trackage rights fees, UP's 

pre-merger costs would have to be used as a base. Thus, the Board found that ACC's 

argument for use of only post-merger years in the adjustment calculations would be 

contrary to CMA's original concern that the "mechanism would not fully incorporate UP's 

projected post-merger efficiencies". Decision No. 98 at 4. This reasoning, however, 

misconstrues CMA's intent in seeking the revision of the annual adjustment mechanism. 

CMA had two concerns about the trackage rights compensation set forth in the 

original BNSF Settlement Agreement. The first concern was that the GTM rates set by 

the Agreement were at a level which provided UP with compensation in excess of its 



operating costs and thus would provide UP with a competitive advantage. See CMA-7, 

Verified Statement of Thomas D. Crowley ("V.S. Crowley"), at 51-54. The second 

concern - and the concern that is relevant here - was that the use of RCAF-U to adjust 

the GTM raies once they were initially set would ignore "the substantial productivity 

gains that have been achieved by railroads in the recent past and are likely to continue 

to be achieved in the future". CMA-7 at 14. See also V.S. Crowley at 55-58. 

Specifically, CMA was concerned that, on a year-to-year going forward basis, tne 

adjustment mechanism would ignore not only productivity improvements brought about 

by the projected post-merger efficiencies but also productivity improvements resulting 

from other efficiency enhancements that the industry was expected to achieve. This 

concern did not focus on an apprehension that the initial cost savings from the merger 

itself would not be captured. CMA addressed that concern in its argument that the initial 

GTM rate levels were too high. 

Thus, the specific purpose of Section 7 was to fully incorporate UP's post-merger 

productivity improvements in the Section 12 adjustment mechanism. This is entirely 

consistent with measuring UP's costs from the commencement of the merger in 1996, 

as opposed to including one-time charges that would be reflected only through 

comparison with a pre-merger year. 

Moreover, CMA's intent to incorporate UP's future productivity gains can be just 

as effectively achieved under the procedure set forth in Section 7 as it can through the 

revised language drafted by UP for Section 12 of the Settlement Agreement. In fact, 

given CMA's purpose. Section 7 achieves that goal better since it precludes the 
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comparison of pre-merger and post-merger years and thereby avoids the offset against 

productivity gains causer' by UP's methodology. 

B. Implementation Problems 

The Board's second reason for rejecting BNSF and ACC's post-merger-years-

only interpretation of Section 7 is that such an interpretation would be unworkable 

because the UP URCS costs for 'the year in question" would not be available until 

several months after the close of the year. While the Board is correct about the 

availability of the cost figures, the delayed availability does not present an 

insurmountable - or even unique - problem. The delay could quite easily be 

accommodated by UP and BNSF through adjustments to the fees once the cost data 

becomes available. Such adjustments are routine in the railroad industry, and the fact 

that they would be utilized under Section 7 does not justify deviating from that section's 

clear intent that only post-merger years would be used in comparing UP URCS costs 

changes. 

C. Second Supplemental Agreement 

The Board's third reason for refusing to adopt BNSF and ACC's position was that 

both BNSF (through its execution of the Second Supplemental Agreement) and CMA 

(through its failure to object to the revised Section 12 language in the Second 

Supplemental Agreement) had implicitly acknowledged that UP's fomiulation of the 

revised adjustment was appropriate. The Board further noted that UP's revised 

language was based in large part on testimony given by CMA's witness Mr. Crowley. 

Decision No. 98 at 5. However, the Board's reliance on these factors is misplaced. 

First, as both BNSF and ACC explained in their prior submissions, it was their 

expectation and understanding that the language in the Second Supplemental 
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Agreement proposed by UP would be interpreted and aophed in such a manner that all 

comparisons of URCS costs would be between post-merger years."* This understanding 

was based on the express language of Section 7 and on the fact that BNSF and CMA 

reasonably understood that UP would book the purchase premium in 1996. It was not 

until BNSF audited UP s annual rate calculations in late 2000 that BNSF or ACC had 

any indication that UP was interpreting the language in a manner inconsistent with 

Section 7, and BNSF and ACC have consistently thereafter expressed their 

understanding that only URCS costs from post-merger years should be used to make 

the annual adjustment calculations.^ 

Further, the Board's reliance on Mr. Crowley's testimony, which was submitted 

before the CMA Agreement was executed, is misplaced. Mr. Crowley's testimony 

'* As stated by CMA's witness Thomas E. Schick in his Verified Statement, CMA 
was not involved in the negotiation of the Second Supplemental Agreement and, when 
he became aware of the change in the language from what was agreed to in Section 7, 
UP portrayed the change as "simply a technical amendment" due to the difficulty of 
adjusting fees in the current year based on costs from that year. CMA-17. Verified 
Statement of Thomas E. Schick at 5-6. UP did not indicate in any manner that the 
change was substantive in nature or lhat there would be an impact on the level of fees 
to be charged to BNSF for its use of the trackage rights lines. Neither Mr. Rebensdorf 
nor any other UP witness has contradicted Mr. Schick's testimony in this regard. 
Further, Mr. Rebensdorfs April 29. 1996 testimony stating UP's unilateral interpretation 
regarding the adjustment mechanism could have no legal effect in modifying the mutual 
contractual agreement of UP. BNSF and CMA in Section 7 the CMA Agreement. 

' In Decision No. 98. the Board addressed UP's determination to book the SP 
purchase premium in the year after SP's acquisition by UP rather than in 1996 and 
accepted UP's explanation for why it booked the premium in 1997. BNSF and CMA 
had. however, made the point that, when the rate adjustment mechanism was being 
negotiated, they had no reason to expect that the purchase premium would be booked 
in any year except when UP acquired SP. which was 1996. Regardless of when the 
purchase premium was ultimately booked, it was the intent cf the parties to Section 7 of 
the CMA Agreement that only post-merger years were to be considered in the 
adjustment, and thus it was implicit that, if UP were to book the premium in a manner 
which would not lead to that result, necessary adjustments would need to be made so 
that the underlying intent ofthe parties would be fulfilled. 
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concerning the adjustment process was submitted not solely on behalf of CMA, but also 

on behalf of a number of other parties, including NITL. WCTL. SPI. WPL and WPS, ESI, 

KENN and SPP in addition, a careful reading of Mr. Crowley's testimony reflects that, 

in fact, it says nothing with respect to whether pre-merger and post-merger years should 

be considered in the annual adjustment process. His testimony merely suggested that 

a one-year lag should be utilized in the adjustment process. While he used the 1997 

adjustment as an example, he did not address the questic" oi whether or not any 

adjustments would be required in comparing 1995 and 1996 costs to reflect the SP 

acquisition premium and Section 9(c)(i) and 9(c)(iii) merger-related capital expenditures. 

Indeed, since the language of Section 7 ofthe CMA Agreement had not even been fully 

negotiated or executed at the time he prepared his testimony, the fact that Mr. Crowley 

did not address the issue is fully understandable. Finally, CMA rejected Mr. Crowley's 

proposed methodology when, in return for agreeing to support the UP/SP merger, it 

agreed to Section 7 of the CMA Agreement. Thus, the execution of the CMA 

Agreement negated any relevance that Mr. Crowley's testimony might have had. 

D. Impact of Trackage Rights Fees 

The final reason given by the Board for declining to read the language of Section 

7 as BNSF and ACC have argued is that there is little difference on a mills per ton mile 

basis (0.1 mills) in the total trackage rights fee adjustment between the alternative 

adjustment methodologies, and the interpretation advanced by BNSF and ACC would 

have led to slightly higher trackage rights fees. While the Board is correct that the 

difference in the parties' methodologies on this issue approximates 0.1 mills per ton-

mile, the Board's adoption of UP's argument that a post-merger-years-only 

interpretation of Section 7 would have led to higher trackage rights fees is misplaced. 

11 
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The reductions in UP's relevant URCS costs from 1995 to 1996 amounted, by both 

parties' calculations, to approximately 0.05 mills, and thus the use of a post-merger-

years-only interpretation under which the impact of the acquisition premium and Section 

9 (c)(i) and 9(c)(iii) are treated consistent with the parties' intent in Section ! would lead 

to reduced trackage rights fees.® 

CONCLUSION 

As the Board itself has recognized, the language of Section 7 of the CMA 

Agreement if given effect would require •hat the adjustment for 1997 should be based 

on the differences between UP's 1997 and 1996 URCS data. Decision No. 98 at 5. 

Both 1996 and 1997 were post-merger years, and thus only URCS costs from such 

years should be considered in the annual adjustment process.^ Further, Section 7 is 

part of an independent contractual agreement executed between UP, BNSF and CMA, 

and it was imposed by the Board as a separate independent condition on the merger. 

See Decision No. 44, 1 S.T.B. 233, 419. 

® The Board also concluded tnat there is no competitive justification for adjusting 
the fees that have been in place because BNSF has continued to effectively replace the 
competition that othenA îse would have been lost when SP was absorbed by UP. 
Decision No. 98 at 7. The Board had previously expressed this view in Decision No. 96 
(served March 21, 2002). and BNSF submitted the Verified Statement of Denis J. Smith, 
its Vice President of Industrial Products Marketing, to demonstrate how an unfavorable 
cost structure likely will erode BNSF's ability to compete over the long term and that the 
amount in dispute here results in a differential in the rates which can affect BNSF's 
ability to compete successfully. BNSF does not, however, seek reconsideration of this 
aspect of the Board's decision. 

^ As explained by BNSF's witness Richard E. Weicher, this conclusion is further 
supported by the fact that the use of pre-merger years in the adjustment process 
contradicts the intent of the parties to the BNSF Settlement Agreement as set forth in 
Section 12 that the GTM rates were to preserve the "same basic relationship" between 
rates and costs over the life of the Agreement. See BNSF-102, Verified Statement of 
Richard E. Weicher at 10-11. Such use of pre-merger years causes an immediate and 
permanent deviation from that relationship. 
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Fundamental fairness requires that the bargained-for language of Section 7 of 

the CMA Agreement not be disregarded and that UP's revision of that language not be 

applied in a manner that results in an increase in the trackage rights fees that would not 

otherwise occur. There is no doubt that UP's application of the revised language has 

just such an effect. Accordingly, BNSF respectfully requests that the Board reconsider 

the weight and effect to be accorded to Section 7 and that UP, BNSF and ACC be 

directed to devise an annual adjustment mechanism consistent with the express intent 

of Section 7. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Sidney L. Strickland, Jr. 
Michael E. Roper 

The Buriington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
Third Floor 
Ft. Worth, Texas 76131-0039 
(817) 352-2353 or (817) 352-2368 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 

Mayer, Brown, Rowe & Maw 
1909 K Street, NW 
Washington, DC 20006 
(202) 263-3000 

Attorneys for The Buriington Northern and Santa Fe Railway Company 

December 2, 2002 
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CERTIFICATE OF SERVICE 

I do hereby certify that copies of The Buriington Northern and Santa Fe Railway 

Company's Petition for Reconsideration (BNSF-105) are being served on all parties of 

record. 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
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- CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 
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(OVERSIGHT) 
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Pursuant to Decision No. 44 in Finance Docket No. 32760 and the "2-To-1 Point 

Identification Protocol" established by the Board in Decision Nos. 10 and 11 in Finance 

Docket No. 32760 (Sub-No. 21), The Buriington Northern and Santa Fe Railway 



Company ("BNSF")- petitions the Board for an order declaring that, as a result of the 

UP/SP merger, the coal-fired plant of AmerenUE ("UE") at Labadie, MO is a "2-to-1" 

shipper to which BNSF may gain access under the "omnibus" clause of lhe BNSF 

Agreement and under the "2-To-1 Point Identification Protocol" (hereinafter "2-To-1 

Protocol").- AG explained below, UP has denied BNSF's request under the 2-To-1 

Protocol for access to the UE plant even though UP has failed to provide UE with a 

competitive replacement for the merger-related loss of SP rail service to the plant. At 

the time of the UP/SP merger, BNSF was prepared to allow UP to sell the SP line 

serving the UE facility to a third carrier, thereby preserving two-carrier service to the UE 

facility, which there is no question was to be lost as a result of the UP/SP merger. 

Because, however, UP failed to preserve UE's pre-merger competitive rail options 

through s-jh a sale, UE's Labadie plant remains a '2-to-1" shipper, and, as such, should 

be open to BNSF service under the "omnibus" clause of the BNSF Agreement and the 

2-T0-1 Protocol. 

- The acronyms used herein are the same as those used in Appendix B to Decision 
No. 44. 

- Following the Board's practice, the agreement entered into by BNSF and UP on 
September 25, 1995, as modified thereafter by the Supplemental Agreement, dated 
November 18, 1995, and the Second Supplemental Agreement, dated June 27, 1996, 
shall be referred to herein as the "BNSF Agreement." The 2-To-1 Protocol was entered 
into by BNSF and UP on June 24-25, 1998, pursuant to Decision Nos. 10 and 11 in the 
Board's oversight proceeding. Finance Docket No. 32760 (Sub-No. 21). 



BACKGROUND 

A. THE LABADIE FACILITY AND THE UP/SP MERGER 

The UE Labadie facility at issue here is a coal-fired electrical generating plant in 

Franklin County, MO. At the time of the UP/SP merger, it was the only "2-to-1" shipper 

facility directly served by UP and SP, and no other rail carrier, on their lines between St. 

Louis and Kansas City, MO. See AmerenUE's Petition for Clarification and Enforcement 

of Merger Conditions (dated Jan. 19, 2000) at 5 (hereinafter "UE Petition").- As UP has 

acknowledged, UE's "Labadie plant was a '2-to-1' shipper at the time of the UP/SP 

merger." UP Response at 4. See also id. at 2 ( 'That UE qualified as a '2-to-1' shipper 

at the time of the UP/SP merger is undisputed."); UE Petition at 5-6 (discussing the 

plant's "2-to-1" status). Prior to the UP/SP merger, the Labadie plant received direct 

service from both UP and SP. SP's access for coal from western origins was through 

the use of overhead trackage rights on UP between Kansas City and St. Louis and the 

use of the form.er Chicago, Rock Island & Pacific ("Rock Island") line which SP owned 

and operated over between St. Louis (Carrie Avenue) and Labadie. See UP Response 

at 4. 

As a "2-to-1" shipper, UE's Labadie plant was subject to the BNSF Agreement's 

competition-preserving provisions — specifically, section 8(i), the "omnibus" clause of the 

* UE has petitioned the Board for access to BNSF. See UE Petition. BNSF has 
filed a reply in support of the UE Petition (BNSF-90) ("BNSF Reply"), and UP has filed 
a response in opposition, styled "Union Pacific Railroad Company s Response to 
AmerenUE's Petition for Clarification and Enforcement of Merger Conditions" (UP/SP-
374) ("UP Response"). In addition, UE has filed a "Reply of AmerenUE to Additional 
issues Raised by Union Pacific in its 'UP/SP-374' Response" ("UE Reply"), and UP has 
filed a reply thereto (UP/SP-375) ("UP Reply"). 



agreement.- See Verified Statement of Richard B. Peterson ("V S. Peterson") (UP/SP-

23), at 167 (stating that "in all events the Labadie plant is covered by the [BNSF 

Agreement] 'omnibus' clause"). BNSF, however, agreed that it would not object to UP 

making an alternative arrangement to preserve the plant's pre-merger competitive rail 

options through the sale of the former SP Rock Island line to a third carrier. 

Initially. UP had offered to sell the former Rock Island line, along with certain other 

lines, to BNSF. BNSF declined to purchase the Rock Island line because of its price, 

condition, cost of rehabilitation, and potential circuity. Verified Statement of Richard E. 

Weicher ( "V S. Weicher") at 1-2 (Attachment A hereto). UP then proposed that BNSF 

agree that two-carrier competition for the UE Labadie plant be preserved through the 

sale of the former Rock Island line to a third rail carrier. V S. Weicher at 2. BNSF 

acquiesced to not listing Labadie as an enumerated point in Exhibit A to the original 

settlement agreement and indicated that it would not object to another carrier obtaining 

access to the plant to remedy its "2-to-1" status. Ibid. However, if the former Rock 

Island line was not sold to another carrier, UE's Labadie plant would remain a "2-to-1" 

shipper and the "omnibus" clause would apply.-

- As explained below, the BNSF Agreement's "omnibus" clatse preserves the 
competitive options of "2-to-1" shippers not covered by other provisions of the BNSF 
Agreement who could not be reached by the trackage rights and iine sales provided for 
in those other provisions. 

- In its response to UE's Petition and in its reply to UE's Reply, UP has claimed 
that, after BNSF advised UP that it did not wish to purchase the former Rock Island 'ine, 
BNSF agreed that the Labadie plant would receive "unique" treatment and that, if UP did 
not sell the former Rock Island line to another carrier, UP could negotiate directly with 
UE to find a competitive alternative to UP service. See UP Response at 2; UP Reply at 
6. However, even assuming the accuracy of UP's assertion, BNSF did not agree that 



The expectation underlying BNSF's agreement to permit UP to preserve rail 

competition to the Labadie plant through the sale of the former Rock Island line to a third 

carrier, however, has been frustrated UP failed to preserve two-carrier competition at 

the Labadie plant by means of a sale of the former Rock Island line to a third carrier. 

In fact, when it sold the former Rock Island line to the Missouri Central Railroad 

Con pany ("MOC") in October 1999 (more than three years following the merger of UP 

and SP in September 1996), UP included a condition prohibiting MOC from using the line 

to deliver coal to the Labadie plant, the one "2-to-1" shipper facility accessible to MOC 

which had been without competitive rail service options since 1996. See UE Petition at 

22. Moreover, UP also has failed to provide for any other means of preserving rail 

competition for the Labadie plant. See Id. at 7-20. 

In light of these facts, BNSF submitted a request to UP under the 2-To-1 Protocol 

for access to UE's Labadie plant. See Attachment B hereto. UE and BNSF also 

executed a transportation contract on January 19, 2000, for coal tonnage not subject to 

UE's contractual volume commitment under its existing contract with UP. 

After first seeking to hold BNSF's request under tho 2-To-1 Protocol in abeyance 

— a response that is not provided for under the 2-To-1 Protocol — UP eventually 

responded to a second BNSF request by denying BNSF access to the plant, stating that 

it would not have access to the facility under the BNSF Agreement if UP and UE were 
unable to devise an arrangement to preserve pre-merger rail competition to the plant. 
See V S. Weicher at 3. Thus, if the Board were to conclude, as UE contends in its 
Petition and Reply, that the "Conceptual Framework" executed between UP and UE has 
not in fact presen/ed competitive two-carrier service to the Labadie plant, BNSF access 
to the plant is required See also BNSF.90, at 6-8. 



the "'2-to-1' Point Identification Protocol * * * does not apply" to the UE Labadie plant 

because UP and UE haa entered into a separate settlement agreement to provide the 

plant with a "competitive alternative." Letter from Lawrence E. Wzorek, UP, to Peter J . 

Rickershauser, BNSF, dated Feb. 7, 2000 (Attachment 0 hereto). As we show below, 

this explanation is insufficient to deny BNSF access to the UE Labadie plant. 

B. THE APPLICABLE LEGAL FRAMEWORK 

In Decision No. 44, the Board approved the UP/SP merger subject to a number 

of condifions (including the imposition of the BNSF Agreement, as modified) that were 

designed to protect the competitive options and rights of "2-to-1" shippers — that is, 

shippers that were open to service by UP and SP, and no other railroad, prior to the 

UP/SP merger. See, e.g., Decis.on No. 44, at 16-17, 103. 105-107, 121-124, 144-146. 

Among the provisions of the BNSF Agreement imposed by the Board was the so-called 

"omnibus" clause, which protects shippers, such as UE's Labadie plant, that lost two-

carrier service as a result of the UP/SP merger, but are not directly accessible to BNSF's 

trackage rights lines. See BNSF Agreement Section 8(i). Under the "omnibus" clause, 

the pre-merger rail competitive options of '2-to-1" shippers are to be preserved by BNSF 

access via direct trackage rights, reciprocal switch, haulage rights, ratemaking authority, 

or other acceptable means of BNSF access. See ibid. Furthermore, under Section 8(i), 

any such access must be sufficient to permit BNSF to compete effectively with UP as 

a replacement for SP. 

This dispute is properly before the Board for resolution and is ripe for decision. 

Following the approval of the UP/SP merger, the Board instituted an oversight 



proceeding in order to assess the effectiveness of the UP/SP merger conditions and to 

receive reports and comments on those conditions. See Fin. Dkt. t^o. 32760 (Sub-No. 

21), Decision No. 10, at 2 (describing oversight proceeding) (hereinafter "Decision No. 

10"). One of the concerns raised by BNSF in the course oi this oversight proceeding 

was that UP was slow in responding to BNSF inquiries concerning the "2-to-1" status of 

various shippers. Finding the "possibility that BNSF may be unable to obtain a prompt 

determination of whether BNSF is entitled to sen/e a particular shipper ' "unacceptable" 

(Decision No. 10, at 7), the Board directed UP and BNSF to establish a "protocol for 

resolving such issues" {id. at 8). The Board also specifically noted that such a protocol 

could include a provision whereby disputes under the protocol could be addressed to the 

Board for resolution. Id. at 8. See also id. ("We stand ready to resolve promptly all 

disputes concerning issues of whether BNSF may serve a particular shipper."). 

Thereafter, in Decision No. 11 ofthe Oversight Proceeding, the Board adopted 

a draft protocol agreed to oy BNSF and UP, as modified by certain UP proposed 

revisions. See Fin. Dkt. No. 32760 (Sub-No. 21). Decision No. 11, at 3-4 (hereinafter 

"Decision No. 11").- In Decision No. 11, the Board once again specifically noted its 

"continued availability to resolve 2-to-1 disputes exped-tiously." Id. at 3 (footnote 

omitted). 

^ The UP revisions approved by the Board related to disputes between BNSF and 
UP concerning whether BNSF would be entitled to serve facilities pending determination 
of their "2-to-1" status and whether there would be a presumption in favor of "2-to-1" 
status. See Decision No. 11, at 2-3. 



Subsequently, on June 24 and June 25. 1998, BNSF and UP executed a 2-To-1 

Protocol substantially in accordance with the terms of Decision No. 11.- Under the 

protocol, when BNSF submits information regarding five or less facilities to which it 

seeks access, UP has "five (5) business days from th j date of such [BNSF] 

communication to respond by written or electronic communication to any request for 

access." 2-To-1 Protocol at 1] 2. A failure to respond in the appointed time confers a 

right of access on BNSF See id. at 1] 3. Moreover, "[a] statement that UP lacks 

sufficient information to make a determination as to whether a facility is a 2-to-1 facility 

is not an adequate reason to deny a BNSF request for access to a facility." Id. at 1] 6. 

Finally, if UP denies BNSF's request for access, BNSF may "seek an order from the STB 

finding that BNSF was entitled to access that facility." Id. at IJ 5. See also id. at U 9 

("The parties agree to submit any disputes under this protocol to the STB for resolution 

or, with the consent of both parties, to arbitrafion * * *."). 

ARGUMENT 

As explained above, BNSF is entitled to access to "2-to-1" shipper facilities not 

accessible via BNSF's trackage rights under the BNSF Agreement's "omnibus" clause. 

BNSF may seek identification of and access to such facilities by invoking the 2-To-1 

Protocol, and disputes arising under the 2-To-1 Protocol may as a matter of right be 

taken to the Board for resolution. As we have shown, UE's Labadie plant is an 

- The protocol as adopted, however, provided for BNSF interim service to facilities 
pending determination of their "2-to-1" status. Under the protocol, if a facility that has 
received such interim service were ultimately determined not to be a "2-to-1" facility, 
BNSF would have to tenninate the service and compensate UP on the basis of a method 
outlined in the protocol. See 2-to-1 Point Protocol H 1 (Attachment D hereto). 
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"omnibus" "2-to-1" point, and UP has denied BNSF access to the plant. Accordingly, this 

dispute is properly before the Board, and the Board should permit BNSF to serve the UE 

Labadie facility. 

As also noted above, UP has acknowledged that UE's "Labadie plant was a '2-to-

1' shipper at the time of the UP/SP merger." UP's Response at 4. The Labadie plant 

was not expressly included in the points listed in the provisions of the BNSF Agreement, 

however, because BNSF was agreeable to preserving rail competition for the Labadie 

plant by means of UP's sale of the former Rock Island line to a third carrier. Weicher 

V.S. at 2. Nevertheless, in selling the Rock Island line to MOC in Ccto- r 1999, UP 

attached a condition prohibiting MOC from serving the Labadie plant. 

By failing to remedy the loss of two-carrier service to the Labadie plant by means 

of the sale of the former Rock Island line, UP has deprived the Labadie plant of the 

competitive options that it had prior to the UP/SP merger and has undermined the basis 

for excluding the Labadie plant from the competifion-preserving provisions of the BNSF 

Agreement. BNSF, therefore, is entitled to serve the plant under the "omnibus' clause 

of the BNSF Agreement. 

BNSF anticipates, however, that UP may argue that BNSF agreed to permit UP 

to replicate the plant's pre-merger rail competition by means other than the sale of the 

former Rock Island line through UF's agreement to the "Conceptual Framework" 

discussed at length in the UE Petition, the UP Response, the UE Reply, and the UP 

Reply. That argument would be unsupportable. 



First, as noted above (at note 5), BNSF agreed that two-carrier service to the 

Labadie plant could be preserved by UP's sale of the former Rock Island line to a third 

carrier that would provide competitive service to the p'ant, rather than only by direct 

service by BNSF. When UP sold the former Rock Island line, however, UP attached a 

condition forbidding the purchaser from delivering coal to the facility, and thus the plant 

remains an "omnibus" "2-to-1" point, and BNSF retains the right to provide competitive 

service to the plant. Further, in any event, BNSF did not agree to an arrangement which 

would — as has happened with the "Conceptual Framework" here — fail to fully preserve 

the Labadie plant's pre-merger competitive options. V S. Weicher at 3. 

Second, because BNSF was not a party to (or beneficiary of) the "Conceptual 

Framework," that agreement — to the extent that it is enforceable at all under Missouri 

law — cannot deprive BNSF of its entitlement, under the BNSF Agreement, to "provide 

competitive service" (BNSF Agreement, Section 8(i)) to the Labadie plant. In fact, as UE 

has persuasively shown in its petition (UE Petition at 11-15), it is extremely doubtful that 

the "Conceptual Framework " could even be deemed to be a waiver by UE, it certainly 

does not deprive BNSF of its entitlement to access under the BNSF Agreement. See 

also BNSF Reply at 6-8 (showing that the "Conceptual Framework" should not be 

deemed to preclude UE from seeking access to BNSF). 

CONCLUSION 

In the merger proceeding, UP repeatedly touted its alleged resolve to preserve rail 

competition for all "2-to-1" shippers. Thus, UP stated in its brief that "[tjhe steps agreed 

upon with CMA, together with other steps taken by Applicants, resolve any conceivable 

10 



question as to the effectiveness of the BN/Santa Fe settlement in preserving and 

enhancing competition. " Applicants' Brief (UP/SP-260), at 8. In fact, UP told the Board 

that one of the benefits of the merger would be that "[ejvery "2-to-1' shipper will enjoy 

stronger competition," and that UP and SP went "beyond what might strictly be required 

by an analysis of the competitive effects of the merger." V.S. Peterson at 163. See also 

Applicants' Brief (UP/SP-260), at 1 (the merger "'will strengthen competition for every 

affected shipper" (emphasis in original)). As has been abundantly demonstrated by UE 

in its Petition, and as is clear even from the UP Response thereto, UE's Labadie plant 

— a "2-to-1" shipper facility — has in fact lost two-carrier rail service and, therefore, has 

been deprived of rail competition for its traffic. 

BNSF never acquiesced to the Labadie plant's loss of two-carrier competition. 

Accordingly, under the "omnibus" clause of the BNSF Agreement, and under the 2-To-1 

Protocol, BNSF should be permitted access to UE's Labadie plant in order to replace the 

lost competition suffered by UE as a result of the UP/SP merger. 

For the foregoing reasons, the Board should clarify that the UE Labadie plant is 

a "2-to-1" .shipper to which BNSF is entitled to access under the "omnibus" clause of the 

BNSF Agreement and the 2-To-1 Protocol. 
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Respectfully submitted, 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 
Mayer, Brown & Piatt 
1909 K Street, NW 
Washington, DC 20006-1101 
(202) 263-3000 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L Strickland, Jr. 

The Buriington Northern 
and Santa Fe Railway Company 
2500 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

547 W. Jackson Boulevard 
Chicago, Illinois 60661 
(312) 850-5679 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

May 2, 2000 
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Verified Statement of Richard E. Weicher 

I am Richard E. Weicher, Vice President and Senior Regulatory Counsel of Ttie 

Buriington Northern and Santa Fe Railway Company. Since joining the Law Department 

of The Atchison, Topeka and Santa Fe Railway Company in 1974, I have worked 

extensively in the areas of regulatory practice, administrative litigation and transactions 

in the railroad industry. I became General Counsel of ATSF in 1989, and Vice President 

Law and General Counsel of BNSF in 1995. I assumed my current position in 1999. 

I was one of the pnncipa! negotiators for BNSF of the agreement between BNSF 

and the Applicants in the UP/SP merger proceeding that has come to be known as the 

"BNSF Agreement." Specifically, I participated in the face-to-face negofiations with 

representatives of the Applicants, and I participated in the review of the Applicants' 

proposals and the drafting of various BNSF proposals. 

In the course ofthe negotiations, the Applicants offered several rail lines for sale 

to BNSF, including a portion of the former Rock Island line between St. Louis and 

Kansas City owned by SP at the time of the merger upon which the AmerenUE ("UE") 

plant at Labadie, Missouri ib> located. 

After considering UP's offer from an operational and marketing perspective, the 

BNSF negotiators declined the Applicants' offer to sell a number of the offered lines, 

including the former SP Rock Island line. We based our decision not to purchase the 

iine on the price UP set for the line, the condition of the line, the cost of the necessary 

rehabilitation of the line, and the potential route circuity that would be involved in serving 

the plant. Our decision, however, did not reflect any indifference to the competitive 

situation facing the UE Labadie plant. 



Because the UE Labadie plant (which, as noted above, is on the former Rock 

Island line) had received service from SP and UP, and no other carrier prior to the 

UP/SP merger, both BNSF and the Applicants recognized that the facility was a "2-to-1" 

shipper. The facility, however, was not on a line over which BNSF oblained trackage 

rights under the BNSF Agreement. Thus, as BNSF and the Applicants recognized, the 

UE Labadie plant was subject to the provisions of the "omnibus" clause, which provides 

for BNSF service to "2-to-1" shippers that are not located on trackage rights lines and 

that are not othenwise provided for in other provisions of the BNSF Agreement. 

Instead of providing expressly enumerated rights under the BNSF Agreement fcr 

BNSF service to the UE Labadie plant, however, the Applicants proposed that BNSF 

agree to an arrangement whereby the Applicants would sell the former Rock Island line 

to another carrier, which would serve the plant and thereby preserve pre-merger rail 

competition for the plant's traffic. BNSF acquiesced to not listing Labadie as an 

enumerated point in Exhibit A to the original settlement agreement, and advised UP that 

it would net object to another carrier obtaining access to the plant to remedy its "2-to-1" 

status by purchasing the former Rock Island line. 

However, BNSF understood that, if UP was unab'e to preserve pre-merger rail 

competition for the plant through a sale of the former Rock Island line to a third carrier, 

the plant would remain a "2-to-1" shipper and the "omnibus" clause would apply. 

Moreover, BNSF never agreed to an arrangement that v;ould fail altogether to replicate 

the plant's pre-merger rail options. To the contrary, BNSF knowingly agreed to the 

broad "omnibus" clause which provided BNSF with a clear right and obligation to serve 



any and all "2-to-1" points, whether named or unnamed or even identified at that time, 

so that UP could maintain, as it aggressively did throughout the UP/SP merger 

proceeding, that al! "2-to-1" shippers would have alternative service available to them to 

remedy the loss of competition that would othenA îse occur through the elimination of a 

separate UP and SP. 

Thus, to the extent that UP migh* now take the posivson that BNSF agreed to 

anything more than that UP had the right to se!l the Labadie line to another carrier as 

a way to address the "2-to-1" status of the ilar-t. or to exclude the Labadie p ant from 

the coverage ofthe BNSF Agreement "omnibus" clause — and, by extension, ttie "2-To-

1 Point Identification Protocol " — regardie'̂ .s of the form and adequacy of the plant's 

post-merger competitive opfions, UP is mis*aken. In the absence of such 

two-carrier competition to the plant having been restored, BNSF confinues to have the 

right and obligation to provide service to the UE facility. 



VERIFICATION 

) 
DISTRICT OF COLUMBIA ) SS 

) 

RICHARD E. WEICHER, being first duly sworn, deposes and says that he has 

read the foregoing Verified Statement and that the contents thereof are true and correct 

to the best of his knowledge and belief. 

Richard E. Weicher 

Subscribed and sworn to before me on this*^*^^ day of April, 2000 

'Jolary Public ^ 

My commission expires: 

My C.'r.iiv."i:5iun expires Auijust H , 2001 

20464220.1 42400 954E 95210647 
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> O r i g i n a l Message 
> From: Bartoskewitz, Richard T 
> Sent: Thursday, January 20, 2000 6:06 PM 
> To: •Linda_M._Gaeta(aNOTES.UP.COM'; 'Irma_J._Martin@N0TES.UP.COM'; 
> •Robert_B._Price@NOTE?.UP.COM' ; ' John_H . _Ransom(aNOTES . UP. COM' 
> Cc: Rickershauser, Pete J 
> Subject: Union E l e c t r i c Company (d/b/a Ameren UE), Labadie MO 
> Importance: High 
> 
> Linda, I have one customer to add to the " 2 - t o - l " database: 
> 
> Customer name: Union E l e c t r i c Company {d/b/a Ameren UE) 
> Physical ( r a i l ) address: No. 10 Labadie Power Plant Road, 
> Labadie, MO 63055 
> Mai l i n g address: One Ameren Plaza 
> 1901 Chouteau Plaza 
> P.O. Box 66149, MC 611 
> St. Louis, MO 631£j-6149 
> 
> Contact name: Robert K. Neft, Transportation D i r e c t o r 
> Telephone number: 314-554-2342 
> Fax number: 314-554-4188 
> 
> Union E l e c t r i c Company (d/b/a Ameren UE) operates a c o a l - f i r e d u t i l i t y 
> plant at Labadie, Missouri, a 2 - t o - l p o i n t . Ameren UE's f a c i l i t y i s 
> located approximately 43 miles west of St. Louis, on UP's Labadie 
> I n d u s t r i a l Lead (Jefferson C i t y Subdivision). 
> 
> Prior to the UP/SP merger, Ameren UE's u t i l i t y plant at Labadie, Missouri 
> was j o i n t l y and d i r e c t l y served by both UP and SP, and no other r a i l 
> c a r r i e r . BNSF's research has produced the f o l l o w i n g evidence to 
> substantiate that Ameren UE's f a c i l i t y at Labadie i s a 2 - t o - l custf.mer 
> located at a 2 - t o - l p o i n t . 
> 
> SP Central Region Timetable Number 1 dated A p r i l 14, 1996, St. Louis 
> Subdivision (pages 7-8), shows a s t a t i o n of "Labadie" ( s t a t i o n number 
> 62460) at milepost 46.0, and also l i s t s the s t a t i o n "Union E l e c t r i c " 
> ( s t a t i o n number 62455) at milepost 44.5. The section e n t i t l e d "Speed On 
> Other Than Main Track" s p e c i f i e s speeds f o r loaded and empty coal t r a i n s . 
> Under the section e n t i t l e d "Miscellaneous" i s a note th a t "Six-axle 
> locomotives are p r o h i b i t e d west of Lackland and on a l l i n d u s t r y tracks 
> except coal t r a i n s may operate t o and from the coal p l a n t . " 
> 
> UP Timetable Number 2 dated October 29, 1995, Sedalia Subdivision (pages 
> 72-73), shows a s t a t i o n of "West Labadie" ( s t a t i o n number MX044) at 
> milepost 43.7. The UP timetable also has the f o l l o w i n g reference t o the 
> Ameren UE f a c i l i t y : "Labadie Spur: West Labadie MP 0.0 t o MP 5.75. 
> Maximum Speed 10 MPH. I f any r e s t r i c t i v e s i g n a l i s encountered... stop 
> t r a i n and do not proceed u n t i l authorized by personnel responsible f o r tne 
> signal or Union E l e c t r i c supervisor." 
> 
> Furthermore, the " 2 - t o - l " customer l i s t s developed by UP and SP during the 
> discovery process i n the UP/SP merger proceeding demonstrate that both UP 
> and SP shipped bituminous coal (STCC 11 21) t o a receiver at Labadie (West 
> Labadie). 
> 



> I w i l l be glad t o fax a copy of the pages from "he timetable or the 2 - t o - l 
> l i s t s referenced above, i f that would be h e l p f u l . 
> 
> BNSF ele c t s t o serve Ameren UE at Labadie, Missouri v i a trackage r i g h t s on 
> the UP Jefferson C i t y Subdivision between St. Loui.i and Labadie. 
> 
> Thank you f o r your a t t e n t i o n t o t h i s request, and please f e e l free to 
> contact me d i r e c t l y at 817-352-2284 i f you have any questions. 
> 
> 
> Rick Bartoskewitz 
> Manager I n t e r l i n e Development 
> Bu r l i n g t o n Northern Santa Fe 
> 817-352-2284 
> 
> 
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lAwnFNrPP v̂ ĤRPK UNION PACIFIC P.AILROAD COMPANY 
LAWHENCE E WZOREK ,4,6 ^K^ street 

A}$.stant Vice PresKlenl-La* Oinaha Nebraska 68179 
(402) 271-3897 

Fa* (402) 271-5610 

February 7, 2000 

Via Facsimile (817) 352-7154 

Peter J. Rickershauser 
Vice President Network Development 
Buriington Northern Santa Fe 
2600 Lou Menk Drive, 2"'̂  Floor 
Fort Worth. TX 76131 

Re: Union Electric Co. (d/b.-'a Ameren UE), Labadie, MO 

Dear Pete: 

John Ransom has referred your letter February 2 concerning Union Electric 
at Labadie, MO, to me for a response. 

The "2-to-l" Point Identification Protocol which you refer to does not apply in 
this situation. As you know, that protocol "is to establish procedures and mechanisms 
for further identifying 2-to-l shipper facilities open to BNSF as a result of the conditions 
imposed in the UP/SP merger." During the negotiations among UP, SP and BNSF 
which led to the Settlement Agreement that the STB approved as a condition of its 
approval of the UP/SP merger, our railroads agreed that the Union Electric plant at 
Labadie wouid receive unique treatment. The parties agreed that UP could negotiate 
direct!/ with the shipper, and that BNSF would not object to an arrangement, even with 
another railroad, that met Union Electric's needs for substitute rail competition. After 
extensive negotiations, UP entered into a settiemenl agreement with Union Electric to 
provide the competitive alternative. That agreement remains in effect, leaving BNSF no 
right to demand direct access to the Labadie plant. 

Nevertheless, since you insist that UP would have only two options iii 
responding to your request under the protocol, if in fact it did apply. UP denies BNSF's 
request for access on the ground that all of the interested pariies reached tin agreement 
on a competitive option for the Labadie plant which satisfies the conditions establisned 
by the S'̂ B in the UP/SP proceeding. UP will describe its position in detail in a 
submissio.i to the Surface Transportation Board tomorrow, February 8, which responds 
to a petition by Union Electric's owner, Ameren. A copy of that response will be 
delivered by hand to BNSF's counsel in Washington. 

Sincerely 

cc: John Ransom 
Michael Roper (via fax 817-352-2397) 
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2-To-l Point Identification Protocol 

As a condition of the Surface Transportation Board's (STB) approval of the 

consolidation of Union Pacific Raikoad Company (UP) and Southern Pacific 

Transportation Company (SP), The Burlington Northern and Santa Fe Railway Company 

(BNSF) was granted the right to serve all shipper facilities, that as of September 25, 1995, 

were open to both UP and SP, and no other railroad, whether via direct service, reciprocal 

switching, joint facility or other arrangements. Since the consolidation was consummated, 

BNSF and UP have been working to identify a complete list of 2-to-l shipper facilities to 

which BNSF is entitled to access. The purpose of this protocol is to establish procedures 

and mechanisms for further identifying 2-to-l shipper facilities open to BNSF as a result 

ot the conditions imposed in the UP/SP merger. Those procedures and mechanisms are 

as follows: 

1. BNSF shall submit to UP, by written or electronic communication, the name 

and address of any facility to which access is sought. In addition to the name and 

address of the facility, BNSF shall furnish any additional information relating to the facility's 

identity and location that is in BNSF's possession when the request for access is made. 

BNSF shall also provide any information in its possession at such time pertaining to the 

rail service options that were available to the facility on or before September 25, 1995. UP 

will handle for BNSF any traffic en route to the facility pending UP's determination of 

BNSF's right to access the facility in question. If UP determines that BNSF is not entitled 

to access a particular facility, BNSF will terminate any BNSF direct routing of traffic to that 

facility. UP shall be compensated for any traffic en route in accordance with the method 

of compensation set forth in Paragraph 7, below. 



2. UP shall have five (5) business days from the date of such communication 

to respond by wntten or electronic communication to any request for access, provided that, 

if BNSF shall request a determination on more than five shipper facilities on a single day 

or, if a single request pertains to more than five (5) shipper facilities, BNSF shall identify 

the five (5) shipper facilities ^hat need immediate attention, and the five (5) business day 

requirement shall apply to those shipper facilities, with the remaining shipper facilities 

request or requests to be responded to within ten (10) business days after the date of the 

request(s). 

3. If UP fails to respond to an access request by the close of business of the 

fifth business day or, in the case of requests for which UP has ten business days to 

respond, by the close of the tenth business day, BNSF shall be deemed to have access 

to such facility or facilities as set forth in Paragraph 4 below, and UP shall be deemed to 

have waived any claims that BNSF is not entitled to serve the facility or facilities. 

4. If UP approves BNSF's request for access, BNSF shall immediately be 

authorized to serve the facility either directly, through reciprocal switching, or, with UP's 

prior approval, a third party contractor, as provided for in the UP/BNSF Settlement 

Agreement dated September 25, 1995, as amended. No less than five (5) business days 

prioi to the date that BNSF proposes to begin service to a facility, BNSF shall elect the 

mode of service that it intends to utilize and shall notify UP in writing or electronically of 

its election. BNSF shall have the right, upon 180 days prior written notice to UP, to 

change its election; provided, however, that BNSF shall (i) not change its election more 

often than once every five years, and (ii) shall reimburse UP for any costs incurred by UP 

in connection with such changed election. UP may not reverse a prior decision approving 



BNSF's request for access to a facility without either BNSF's consent or approval by the 

STB. 

5. If UP declines to approve a BNSF request for access to any facility, and 

BNSF believes that UP has an insufficient or inappropriate reason to decline access, 

BNSF may so notify UP, either in writing or by electronic communication, of the reasons 

why BNSF believes it is entitled to such access, and upon such notice, may seek an order 

from the STB finding that BNSF was entitled to access to that facility. 

6. UP shall approve all such requests where, on the basis of all available 

information, UP concludes that a particular facility was open to service by both UP and SP, 

either directly or through reciprocal switching, joint facility or other arrangements and by 

no other rail carrier, as of September 25,1995. If UP declines to approve a BNSF request 

for access to any facility, UP shall provide as part of its notification to BNSF a statement 

in writing or by electronic communication of its reasons and of the specific evidence 

supporting its determination that BNSF should not have access to the facility. A statement 

that UP lacks sufficient information to make a determination as to whether a facility is a 2-

to-1 facility is not an adequate reason to deny a BNSF request for access to a facility. At 

any time after UP's notification, BNSF may request UP to reconsider its decision declining 

to approve BNSF's request for access. 

7. If BNSF transports traffic to or from a shipper facility pursuant to paragraph 

1 above and it is later determined that BNSF is not entitled to access to that facility, 

BNSF shall compensate UP for the movement of such traffic as follows. If a joint through 

rate is available, then UP is entitled to $3 per car mile for the loaded move from the 

applicable junction in the price document If multiple junctions are available, BNSF 



receives its longest haul and UP receives $3 per car mile beyond that junction. If no joint 

through rate exists, BNSF receives its longest haul via junctions in existence between UP 

and BNSF, prior to the date of UP control over SP, September 11,1996, and UP receives 

$3 per car mile beyond. UP must file a claim with BNSF to recover revenues under this 

section niaking reference on the claim to this section of the joint 2-to-l Point Identification 

Protocol. 

8. BNSF and UP shall identify an individual or individuals within their respective 

organizations ss the person or persons to whom all communications pursuant to this 

protocol shall be directed. 

9. The parties agree to submit any disputes under this protocol to the STB for 

resolu:ion or, with the consent of both parties, to arbitration, as described in the UP/BNSF 

Settlement Agreement dated September 25, 1995, as amended. 

AGREED TO AND ACCEPTED BY: 

UNION PACIFIC RAILROAD COMPANY 

y 

THE BURLINGTON NORTHERN AND 
SANTA FE RAILWAY COMPANY 

Date: Ju^ (^<9Q 

G.a.AWA0M\I.EWSK! I U m v WVD 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the Petition of The Buriington Northern and 

Santa Fe Railway Company for Enforcement of Merger and Oversight Conditions has 

been served this 2nd day of May 2000, on all parties of record. 
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•WIIXIAM L.SLOVER 
c. MicHAKL ijarrvs 
DONALD O. AVERY 
JOHN K . LE SRUR 
K E L V I N J . DOWD 
ROBERT D.ROSENBERG 
CHRISTOPHER A. MILLS 
FHANK J . PEEOOLIZZl 
ANDREW B . XOLESAR I I I 
PETER A . PFOKL 
DANIEL M . J A P f E 

BY HAND DELIVERY 

S L O V E H & LOFTUS 
ATTORtlKYS AT LAW 

1884 SEVENTEENTH STMEET, N. W. 

WASHINGTON, O. C UOOOO 

Jo 

September 20. 1999 

TELEPHONE: 
(aOfi) 347 -7170 

FAX: 

(SOS) r>47-36ia 

W R I T E R ' S E - M A I L : 

f jp f i / J s Ioveranu lo f tus . com 

Txhe Hon. Vernon A. W i l l i a m s 
Secretary-
S u r f a c e T r a n s p o r t a t i o n Board 
192 5 K S t r e e t , N.W. 
Wash ing ton , D.C. 20123-0001 

Office oi xy^f 

SEP 2 y 19̂^ 
Part 01 , 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . -- Control and Merger 
Southern P a c i f i c R a i l Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d an o r i g i n a l and twenty-five (25) copies of the 
P e t i t i o n of Entergy Services, Inc. and Entergy Arkansas, Inc. f o r 
Enforcement of Merger Condition (ESI-30) . In accordance w i t h the 
Board's reg u l a t i o n s , we have also enclosed a WordPerfect d i s k e t t e 
c o n t a i n i n g the P e t i t i o n . 

An a d d i t i o n a l copy of the f i l i n g i s enclosed. Kindly 
i n d i c a t e r e c e i p t and f i l i n g by time-stamping t h i s copy and 
r e t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n t o t h i s matter. 

"rank 
An A t t c ^ n e y f o r ^ J ^ f a ^ r g y S e r v i c e s , 

I n c . and En t e rgy Arkansas , I n c . 

E n c l o s u r e s 

c c : A r v i d E. .Roach I I , Esq . 



BSI-30 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 
y 9„ y a Jo lnr-

v.r.l ' f l 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., J'lND THE 
DENVER AND RIO GRAND W-£STERN 
RAILROAD COMPANY 

'y.yr'rfK'ty'' 

Finance Docket Nos. 32760 

PETITION OF ENTERGY SERVICES, INC. 
AND ENTERGY ARKANSAS, INC. FOR 
ENFORCEMENT OF MERGER CONDITION 

OF COUNSEL: 

John R. Molm 
Sandra L. Brown 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-
(202) 274-2950 

ENTERGY SERVICES, INC. and 
ENTERGY ARKANSAS, INC. 

By: C.H. Storey 
Janan Honeysuckle 
Entergy Services, Inc. 
Mail Unit L-ENT-26D 
639 Loyola Avenue 
New Orleans, LA 70113 

C. Michael Loftus 
Donald G. Avery 
Frank J. P e r g o l i z z i 
Andrew B. Kolesar I I I 
Slover & Loftus 
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Firance Docket Nos. 32 760 

PETITION OF ENTERGY SERVICES, INC. 
AND ENTERGY ARKANSAS, INC. FOR 
ENFORCEMENT OF MERGER CONDITION 

Entergy Services, Inc. and i t s a f f i l i a t e Entergy Arkan

sas, Inc. ( c o l l e c t i v e l y r e f e r r e d to as "Entergy"), hereby p e t i 

t i o n the Board f o r enforcement of Decision No. 44 i n t h i s pro

ceeding. S p e c i f i c a l l y , Entergy seeks a determination from the 

Board that upon the completion of a build - o u t frotn Entergy's 

White B l u f f Steam E l e c t r i c S t a t i o n ("White B l u f f " ) near Redfield, 

Arkansas t o a point located on a l i n e formerly owned by Southern 

P a c i f i c Railroad Company ("SP"),^ the Burlington Northern and 

Santa Fe Railway Company ("BNSF") w i l l have the a u t h o r i t y under 

Decision No. 44 to provide r a i l t r a n s p o r t a t i o n service t o White 

B l u f f using trackage r i g h t s over UP's l i n e s . 

^ White B l u f f presently i s served only v i a Union P a c i f i c 
Railroad Company ("UP"). 



Consistent w i t h the purpose of the Board's imposi t i o n 

of a m e l i o r a t i v e c o n d i t i o n s , Entergy w i l l deironstrate t h a t p r i o r 

to the merger of UP and SP, Entergy would have been able to 

o b t a i n competitive r a i l service to i t s White B l u f f Plant by 

b u i l d i n g out t o a point on an SP l i n e located near Pine B l u f f , 

Arkansas and known as the "Arsenal Lead." I n support of t h i s 

P e t i t i o n , Entergy submits the attached V e r i f i e d Statements of: 

* Mr. Robert R. McClanahan - former D i v i s i o n 
Superintendent of SP's Pine B l u f f operations; 

* Mr. Charles W. Jewell, Jr. - D i r e c t o r , 
Coal Supply f o r Entergy Services, Inc.; and 

* Mr. Peter J. Smykla, J r . - President and 
General Manager of Mid-State Corporation, 
which c u r r e n t l y owns a p o r t i o n of SP's 
Arsenal Lead. 

SUMMARY 

The actual construction of Entergy's contemplated 

b u i l d - o u t i s the subject of a r e l a t e d P e t i t i o n f o r Exemption that 

Entergy f i l e d w i t h the Board on July 30, 1999. See F'inance 

Docket No. 33782, P e t i t i o n f o r an Exemption f rom 49 U.S.C. § 

10901 t o C o n s t r u c t and Operate a R a i l L i n e Between Whi te B l u f f 

and Pine B l u f f , A r k a n s a s T h e r e i n , Entergy proposes the f o l l o w 

ing t h ree-part p r o j e c t : 

(1) The c o n s t r u c t i o n of trackage connecting 
Entergy's White B l u f f Plant t o trackage 
located on the United States Govern-

^ Entergy has appended a map of the proposed c o n s t r u c t i o n 
hereto as Counsel's E x h i b i t No. 1. 



ment's Pine B l u f f Arsenal (the "Arse
nal") 

(2) The r e h a b i l i t a t i o n of c e r t a i n p o r t i o n s 
of the Arsenal trackage as w e l l as 
trackage formerly owned by St. Louis 
Southwestern Railway Company ("SSW"), 
known as the Arsenal Lead; and 

(3) The construction of a more e f f i 
c i e n t crossover from the f o r i er SSW 
l i n e t o the UP mainline extending 
from Pine B l u f f t o L i t t l e Rock." 

Recently, UP f i l e d an Opposition to Entergy's P e t i t i o n 

f o r Exemption. See Finance Docket No. 33782, Opposition of Union 

P a c i f i c Railroad Company ( f i l e d August 31, 1999) ("UP Opposi

t i o n " ) . Therein, UP comments upon issues th a t are more p e r t i n e n t 

to the Board's continuing j u r i s d i c t i o n i n t h i s docket than t o the 

P e t i t i o n f o r Exemption.-

In the i n s t a n t P e t i t i o n , Entergy requests t h a t the 

Board issue an order: ( i ) modifying the trackage r i r f h t s t hat 

BNSF received i n the merger proct-eding to enable BFSF t o provide 

^ The Pine B l u f f Arsenal has already expressed i t s approval 
and support f o r Entergy's proposed construction. To tha t end, 
Entergy has attached as Counsel's Exhibit No. 2 a l e t t e r of 
support from Co.onel Gary J. Motsek, Commander of the Pine B l u f f 
Arsenal. 

" While coal t r a i n s s t i l l would be able t o access the l i n e 
i n the absence of t h i s new connection, such t r a i n s would be 
required t o back o f f the UP l i n e u t i l i z i n g the e x i s t i n g crossover 
and then proceed n o r t h onto the Arsenal trackage f o r u l t i m a t e 
d e l i v e r y t o the p l a n t . The proposed new connection w i l l provide 
f o r more e f f i c i e n t and safer operation of Entergy's coal t r a i n s , 
and w i l l minimize any p o t e n t i a l d i s r u p t i o n t o UP service over i t s 
main l i n e from Pine B l u f f to L i t t l e Rock. 

^ Contemporaneously herewith, Entergy i s f i l i n g i t s Reply t o 
UP's Opposition i n Finance Docket No. 3 3 782. 
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service t o White B l u f f by using t h i s new spur; and ( i i ) d i r e c t i n g 

UP t o cooperate w i t h Entergy i n the connection of t h i s spur to 

i t s Pine B l u f f t o L i t t l e Rock main l i n e at a point immediately 

south of thar l i n e ' s current connection to the Arsenal Lead.^ 

This r e l i e f i s appropriate under Decision No. 44. S p e c i f i c a l l y , 

the build-out p r o v i s i o n (§ 13a) of UP's settlement agreement w i t h 

the Chemical Manufacturers Association ("CMA"), as imposed as a 

con d i t i o n of Decision No. 44 ( i d . at 146), grants trackage r i g h t s 

t o BNSF to serve any shipper c u r r e n t l y served only by UP t h a t 

had, pre-merger, a build-out option to SP. 

Entergy's White B l u f f Plant meets the c r i t e r i a set 

f o r t h f o r t h i s c o n d i t i o n . I n p a r t i c u l a r , Entergy had the a b i l i t y 

( p r i o r to the UP/SP merger) t o b u i l d out to a point on the SP's 

l i n e that connected the Ci t y of Pine B l u f f w i t h the Pine B l u f f 

Arsenal. By completing such a b u i l d - o u t , Entergy could have 

obtained competitive coal t r a n s p o r t a t i o n service to i t s White 

B l u f f Plant. 

^ As the Board w i l l note, Entergy's current c o n s t r u c t i o n 
proposal varie s t o a c e r t a i n extent from the p r e l i m i n a r y b u i l d -
out that i t o u t l i n e d i n i t s p r i o r Comments and Responsive A p p l i 
c a t i o n i n t h i s proceeding. I n those e a r l i e r f i l i n g s , Entergy 
indicated that i t s p r e l i m i n a r y i n v e s t i g a t i o n had revealed th a t a 
twenty-one (21) mile bui l d - o u t would be necessary to connect 
White B l u f f w i t h the former SP l i n e i n Pine B l u f f . Upon more 
d e t a i l e d subsequent examination, however, Entergy discovered that 
at the time of the merger, SP remained under a common c a r r i e r 
o b l i g a t i o n t o provide service t o the Arsenal Lead and Gaylord 
Spur. I n l i g h t of these discoveries, Entergy re-evaluated i t s 
const r u c t i o n options and determined that the most e f f i c i e n t and 
least d i s r u p t i v e b u i l d - o u t option would be the three step p r o j e c t 
out1ined above. 
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SP would have been able to access t h i s p o i n t i n two 

separate ways. F i r s t , SP held "bridge" trackage r i g h t s over 

Missouri P a c i f i c Railroad Company's ("MP") nearby main l i n e from 

an SP-MP consolidated main l i n e i n Pine B l u f f , Arkansas t o the 

area served by the Arsenal Lead. Using these r i g h t s , SP could 

have moved coal on i t s own l i n e s t o Pine B l u f f , could have oper

ated over the MP l i n e from Pine B l u f f t o the l i n e ' s connection 

w i t h the Arsenal Lead, and then could have completed the d e l i v e r y 

t o Entergy's b u i l d - o u t using i t s own Arsenal Lead. Second, even 

i n the absence of these trackage r i g h t s , SP had the a b i l i t y , and 

i n f a c t , had a common c a r r i e r o b l i g a t i o n t o serve a b u i l d - o u t 

from White B l u f f d i r e c t l y v i a i t s own Arsenal Lead from Pine 

B l u f f t o the point of connection. Although SP previout^ly had 

removed a segment of track from t h i s l i n e and pre v i o u s l y sold 

another p o r t i o n of the l i n e '..o a non-carrier, the Arsenal Lead 

never'.neless l e g a l l y remained a c e r t i f i c a t e d r a i i l i n e over which 

Entergy could have compelled SP to provide common c a r r i e r ser

v i c e . See, e .g . , Busboom Grain Co., I n c . v. ICC, 83 0 F.2d 74, 76 

(7th Cir. 1987) (holding t h a t a r a i l r o a d ' s common c a r r i e r o b l i g a 

t i o n continues i n the absence of la w f u l abandonment a u t h o r i t y ) . 

Given these two separate means of SP access to the 

poin t of Entergy's intended b u i l d - o u t , there are two possible 

forms th a t a grant of trackage r i g h t s t o BNSF i n response t o t h i s 

P e t i t i o n could take. F i r s t , the Board could grant trackage 

r i g h t s t o BNSF t o operate over UP's Arsenal Lead from Pine B l u f f 

t o i t s p o i n t of connection w i t h Lhe Pine B l u f f Arsenal. This 
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option, of course, would require UP t o r e b u i l d t h i s l i n e at i t s 

own considerable e f f o r t and expense. Moreover, t h i s option would 

generate a tremendous l e v e l of d i s r u p t i o n t o the Pine B l u f f 

community. The second, more preferable option would be f o r the 

Board t o allow BNSF t o operate over UP's e x i s t i n g main l i n e from 

Pine B l u f f t o a new connection w i t h the Arsenal Lead immediately 

south of the Pine B l u f f Arsenal. This approach would r e p l i c a t e 

the manner i n which SP i t s e l f most recently provided service t o 

i n d u s t r i e s located on the Ar-^enal Lead. For the Board's inform

a t i o n , BNSF already holds trackage r i g h t s over t h i s UP l i n e 

pursuant t o Decision No. 44. I d . at 259.^ 

BACKGROUND 

Entergy Corporation i s an investor-owned p u b l i c u t i l i t y 

holding company r e g i s t e r e d pursuant to the Public U t i l i t y Holding 

Company Act of 1935, w i t h headquarters i n New Orleans, Louisiana. 

Entergy Services, Inc. i s the f u e l procurement agent f o r Entergy 

Corporation's p u b l i c u t i l i t y operating s u b s i d i a r i e s , i n c l u d i n g 

Entergy Arkansas. I n t h i s capacity, Entergy Services i s respon

s i b l e f o r a c q u i r i n g approximately f i f t e e n m i l l i o n tons of coal 

and r e l a t e d t r a n s p o r t a t i o n f o r Entergy's c o a l - f i r e d s t a t i o n s . 

Entergy Arkansas produces, d i s t r i b u t e s and s e l l s elec

t r i c power at r e t a i l t o approximately 600,000 r e s i d e n t i a l , com-

As w i l l be discussed i n greater d e t a i l , i n f r a , Entergy's 
P e t i t i o n f o r Hnforcement i s also consistent wi t h the Entergy-
s p e c i f i c b u i l d - o u t c o n d i t i o n that the Board imposed i n Decision 
No. 44. 
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merciai, i n d u s t r i a l and a g r i c u l t u r a l customers located i n s i x t y -

three (63) counties i n Arkansas, and engages i n purchases and 

sales i n the wholesale market as w e l l . Entergy Arkansas operates 

two c o a l - f i r e d generating s t a t i o n s , i n c l u d i n g the White B l u f f 

p l a n t and the Independence Steam E l e c t r i c Station ("Independ

ence") . Each of these plants i d e a l l y w i l l burn approximately 6.5 

m i l l i o n tons of coal annu-illy (or 13 m i l l i o n tons t o t a l ) , a l l of 

which i s produced i n the southern Powder River Basin ("PRB") and 

a l l of which i s transported t o White B l u f f and Independence by 

r a i l . 

As Entergy has explained i n p r i o r f i l i n g s i n t h i s 

Docket, since August 1984, Entergy Arkansas' PRB coal has been 

transported t o i t s White B l u f f and Independence plants pursuant 

t o long-term r a i l t r a n s p o r t a t i o n agreements. V e r i f i e d Statement 

of Charles W. Jewell, J r . ("Jewell V.S.") at 3. Under these 

t r a n s p o r t a t i o n agreements, Entergy Arkansas i s c u r r e n t l y commit

ted t o ship 100% of the coal o r i g i n a t i n g i n the PRB and destined 

t o White B l u f f and Independence v i a the UP, wi t h a minimum volume 

of 10 m i l l i o n tons per year. E f f e c t i v e January 1, 2000, Entergy 

may no longer be required to transport 100% of i t s PRB require

ments v i a UP. Rather, Entergy Arkansas' volume commitment may be 

reduced to 90% of the coal transported v i a any mode from the PRB 

to White B l u f f and Independence v i a the UP, subject t o a maximum 

volume commitment of 12.5 m i l l i o n tons. I n ad d i t i o n , the minimum 

volume commitment may no longer be applicable. I d . at 4. 
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There i s also a p o s s i b i l i t y a l l of Entergy's contract 

tonnage may soon be a v a i l a b l e . Ac cxplaixied by Entergy's Charles 

W. Jewell ( i d . at 5), Entergy c u r r e n t l y i s engaged i n l i t i g a t i o n 

against UP i n the United States D i s t r i c t Court f o r the D i s t r i c t 

of Nebraska. See Entergy Services, I n c . and Entergy Arkansas, 

I n c . V. Union P a c i f i c Ra i l road Company, Case No. 8:98CV345 

(U.S.D.C, D. Neb.). Therein Entergy seeks j u d i c i a l cancella

t i o n of i t s r a i l t r a n s p o r t a t i o n agreement w i t h UP based on UP's 

breaches of i t s contractual service standards during the l a s t 

several years. 

S i g n i f i c a n t l y , i n a decision dat.-.-̂  January 28, 1999, 

Federal D i s t r i c t Court Judge Lyle E Strom granted summary judg

ment on Entergy's Motion f o r P a r t i a l Summary Judgment as t o 

Entergy's claim that UP had "breached the i n t e r i m agreement by 

f a i l i n g to transport a l l coal tendered by Entergy, therefore 

c r e a t i n g d e f i c i t s and i n f a i l i n g t o make up d e f i c i t tonnage 

w i t h i n the succeeding calendar quarter." See Jewell V.S. at 6-7 

Sc E x h i b i t No. (CWJ-1) at 23 (emphasis added) . Judge Strom 

also made c l e a r that i f Entergy can prove that UP's breach was 

"material," then Entergy " i s e n t i t l e d to not perform i t s remain

ing duties under the contract." I d . at 19. The issue of the 

m a t e r i a l i t y of the breach remains pending i n the l i t i g a t i o n . 

T r i a l i s c u r r e n t l y scheduled f o r the F a l l of 2000. Jewell V.S. 

at 7. Entergy's contractual dispute w i t h UP, however, need not 

be resolved i n order f o r the Board t o enforce the ameliorative 

conditions of Decision No. 44. Furthermore, as noted supra, even 
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i f the court does not f i n d t h a t Entergy's contract w i t h UP has 

been terminated, there s t i l l w i l l be s u f f i c i e n t tonnage a v a i l a b l e 

t o j u s t i f y the co n s t r u c t i o n of the spur. 

ARGUMENT 

Pursuant t o 4 9 U.S.C. § 11324, the Board has the au

t h o r i t y t o ameliorate the a n t i c o m p e t i t i v e impact of a r a i l r o a d 

c o n s o l i d a t i o n through the imposit i o n of p r o t e c t i v e c o n d i t i o n s . 

The Board r e l i e d h e a v ily upon t h i s s t a t u t o r y a u t h o r i t y i n i t s 

Decision No. 44 as a means t o d i s t i n g u i s h the case from the i l l -

f a t e d SF/SP merger proceeding. See Decision No. 44 at 102-103 

( c i t i n g Santa Fe Southern P a c i f i c Corp. - - Contro l -- SPT Co., 2 

I.C.C.2d 709 (1986), and 3 I.C.C.2d 926 (1987) (reopening den

i e d ) ) . I n f a c t , the applicants themselves understood the tremen

dous importance of co n d i t i o n i n g the a n t i c o m p e t i t i v e impact of 

t h e i r merger. See Decision No. 44 at 103 ("[A]pplicants here 

have o f f e r e d approximately 4,000 miles of trackage r i g h t s , and 

w i l l s e l l about 330 miles of trackage, to t h e i r most able and 

aggressive competitor, BNSF, i n an atterapt t o redress competitive 

problem areas.") . The purpose of such conditions, of course, i s 

to preserve pre-merger competitive a l t e r n a t i v e s , whether those 

a l t e r n a t i v e s a c t u a l l y are i n place, or instead, only c o n s t i t u t e 

p o L e n t i d l competitive options. This P e t i t i o n asks the Board t o 

f i n d t h a t Entergy's proposed c o n s t r u c t i o n i s an appropriate way 

to preserve such pre-merger p o t e n t i a l competition. 
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I n t h i s regard, the Board conditioned i t s approval of 

the UP/SP merger a p p l i c a t i o n i n a number of respects. Of p r i n c 

i p a l relevance t o the i n s t a n t P e t i t i o n are the Board's CMA b u i l d -

out c o n d i t i o n and i t s Entergy-specific build-out c o n d i t i o n . 

A. The CMA BuiId-Out Condition 

On A p r i l 18, 1996, UP entered i n t o a settlement agree

ment w i t h BNSF and the Chemical Manufacturers Association 

("CMA"). This agreement, known as the CMA Agreement, made cer

t a i n modifications to the o r i g i n a l BNSF Settlement Agreement. 

Section 13(a) the CMA Agreement added a "build-out" c o n d i t i o n t o 

the BNSF Settlement whereby a CMA member th a t enjoyed the pre

merger a b i l i t y t o generate competition between the applicants v i a 

b u i l d - o u t would r e t a i n t h a t a b i l i t y post-merger, i n d i c a t i n g t h a t 

any shipper t h a t : 

. . . has a f a c i l i t y t h a t was, p r i o r t o the 
consummation of the UP/SP merger, s o l e l y 
served by UP, and seeks, i n order to obtain 
t w o - r a i l r o a d service, the r i g h t t o b u i l d out 
from that f a c i l i t y t o (or the r i g h t f o r 
BN/Santa Fe t o b u i l d i n to that f a c i l i t y 
from) a point on the former SP ("the B u i l d - i n 
Point") and the associated grant t o BN/Santa 
Fe of any trackage r i g h t s t h a t may be neces
sary f o r BN/Santa Fe t o reach the B u i l d - i n 
Point . . . 

CMA Settlement Agreement at 4-5 ( A p r i l 18, 1996), UP/SP-219 

(emphasis added). 

At the request of various p a r t i e s to the merger pro

ceeding i n c l u d i n g Entergy, Decision No. 44 imposed t h i s c o n d i t i o n 
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upon i t s approval of the c o n s o l i d a t i o n i n a modified form. 

Decision No. 44, i n t e r a l i a , extended thp CMA build-out c o n d i t i o n 

t o apply to a l l e x c l u s i v e l y served shippers located on the l i n e s 

of e i t h e r UP or SP: 

B u l l d - i n / b u i l d - o u t options. The CMA 
agreement provides a post-merger procedure by 
which a CMA member can r a i s e a claim that the 
merger deprived i t of a b u i l d - i n / b u i l d - o u t 
o ption. We require as a co n d i t i o n that t h i s 
procedure be modified i n two ways: f i r s t , by 
making t h i s procedure applicable t o a l l ship
pers; second, by removing the time l i m i t t o 
which t h i s procedure i s subject. These modi
f i c a t i o n s w i l l allow BNSF t o r e p l i c a t e the 
competitive options now provided by the inde
pendent operations of UP and SP. We f u r t h e r 
clax'ify that a shipper invoking t h i s proce
dure need not demonstrate economic f e a s i b i l 
i t y ; the only t e s t of f e a s i b i l i t y i s whether 
the l i n e i s a c t u a l l y constructed. Any tech
n i c a l disputes w i t h respect t o the implemen
t a t i o n of t h i s b u i l d - i n / b u i l d - o u t remedy may 
be resolved e i t h e r by a r b i t r a t i o n or by the 
Board. 

Decision No. 44 at 146 (emphasis added); see also Finance Docket 

No. 32760, Union P a c i f i c Corp. -- Control and Merger -- Southern 

P a c i f i c R a i l Corp., Decision No. 66 served December 31, 1996, at 

12-13 

® I n i t s Opposition f i l i n g , UP suggests th a t the p a r t i e s 
must a r b i t r a t e t h e i r dispute regarding the a v a i l a b i l i t y of 
trackage r i g h t s to BNSF. See UP Opposition at 14 ("[T]he CMA, 
agreement's build-out provisif^T-i . . requxitis a r b i t r a t i o n of 
diaputcd b u i l d - o u t claims.") (emphasis added). UP i s mistaken i n 
t n i s argument. As the quoted language of Decision No. 44 demon
s t r a t e s (and as UP elsewhere acknowledges), any "technical 
disputes" regarding the implementation of the CMA co n d i t i o n may 
be resolved e i t h e r through a r b i t r a t i o n or before the Board. 
Given the close r e l a t i o n s h i p between the i n s t a n t dispute and 

(continued...) 
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I 
B. SP's Arsenal Lead 

Entergy's P e t i t i o n r e l a t e s i n large measure t o a cer

t i f i c a t e d r a i l l i n e (the "Arsenal Lead") that UP's predecessor, 

the St. Louis Southwestern Railway Company ("SSW"), constructed 

i n the Pine B l u f f , Arkansas area i n the 1940s. While a number of 

i n t e r - r e l a t e d f a c t o r s u l t i m a t e l y led t o SSW's removal of c e r t a i n 

t r a c k from t h i s l i n e and the sale of another p o r t i o n of the l i n e 

t o a non-carrier, SP never abandoned the Arsenal Lead. Given the 

s i g n i f i c a n c e of t h i s l i n e ' s hisr.ory (and current status) t o t h i s 

P e t i t i o n , Entergy wi-1 recount i n some d e t a i l a number of r e l e 

vant events. 

1. Construction and C e r t i f i c a t i o n 

On January 23, 194^, i.h.̂  United States Government 

contracted w i t h SSW t o b u i l d a 4.41 mile l i n e from downtown Pine 

B l u f f t o the Pine B l u f f Arsenal. See V e r i f i e d Statement ->f 

Robert R. McClanahan ("McClanahan V.S."); E x h i b i t No. (RRM-1). 

Under the terms of the p a r t i e s ' agreement, the Government ob

tained the necessary right-of-way f o r the l i n e and SSW b u i l t and 

maintained the t r a c k . I d . This track, known as the Arsenal 

Lead, extended approximately from SP Milepost 268.6 i n downtowr, 

r i n c D l u f f t o sr Milepost 273 near the Arsenal property l i n e . 

^(...continued) 
matters w i t h i n the Board's p a r t , -ular *>xpertise (e.g., issues 
regarding the i n t e r p r e t a t i o n of "he merger rciid:; t i o n s and regard
ing the need t o secure abandoni.'.cnt autliori-zation i n order t o 
ext i n g u i s h a common c a r r i e r o b l i g a t i o n ) , the Board i s best s u i t e d 
t o resolve t h i s matter. 
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SSW received ICC a u t h o r i t y t o construct and commence 

common c a r r i e r operations over the Arsenal Lead pursuant t o the 

1942 d e c i s i o n of the I n t e r s t a t e Commerce Commission i n Finance 

Docket No. 13608, St. Louis Southwestern Ry. Co. Trustee e t a l . , 

Cons t ruc t ion and Operation, C e r t i f i c a t e of Public Convenience and 

Necessity Issued February 17, 1942 ( f i n d i n g t h a t the present and 

f u t u r e p u b l i c convenience and necessity require the proposed 

c o n s t r u c t i o n and operation of the referenced l i n e of r a i l r o a d ) . 

See McClanahan V.S.; E x h i b i t No. (RRM-2). This l i n e served as 

a v i t a l and a c t i v e means of t r a n s p o r t a t i o n to a number of ship

pers from the 1940's t o the 1980's. McClanahan V.S. at 3. 

2. The Construction of the Gaylord Spur 
and a Connection Between SSW's Arsenal 
Lead and Missouri P a c i f i c ' s Main Line 

I n A p r i l of 1954, the Pine B l u f f Arsenal authorized SSW 

and the Missouri P a c i f i c Railroad Company ("MP") to construct a 

spur t o permit the r a i l r o a d s to provide service to c e r t a i n new 

customers i n the v i c i n i t y of the Pine B l u f f Arsenal. This "Gay

l o r d Spur," which SSW and SP cons .LUCted from 1956-57, branched 

o f f of the Arsenal Lead at approx.-.mately SP Milepost 272.8 j u s t 

south of the Arsenal. I d . at 4. SSW owned the f i r s t 110 feet of 

the Gaylord Spur, SSW and MP jo.i-nrly owned the next 3,340 feet of 

the spur, and a v a r i e t y of other e n t i t i e s owned the remaining 

8,377 feet of the spur. See Finance Docket No. 33782, P e t i t i o n 

f o r Exemption, V e r i f i e d Statement of Peter J. Smykla, J r . at 2. 

I n a d d i t i o n t o the Gaylord Spur, SSW and SP also b u i l t a cross-
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over from MP's Pine B l u f f t o L i t t l e Rock main l i n e t o the Arsenal 

Lead. This crossover consisted of a t o t a l of 622 feet o i trac k ; 

the f i r s t 311: feet of which MP owned and the next 310 feet of 

which SSW owned. I d . at 3. SSW and MP al t e r n a t e d switching the 

Gaylord Spur and the Arsenal every year. McClanahan V.S. at 4. 

3. The E f f o r t t o Relieve Congestion 
i n the C i t y of Pine B l u f f 

I n mid-1984, l o c a l public a u t h o r i t i e s i n Arkansas 

sought t o r e l i e v e congestion i n downtown Pine B l u f f by e l i m i n a t 

ing the redundancy i n SSW and MP's p a r a l l e l r a i l l i n e s on Thir d 

and Fourth Avenues, respect i v e l y . In p a r t i c u l a r , MP, SSW, the 

Arkansas State Highway and Transportation Department, the Ci t y of 

Pine B l u f f , Arkansas, and Jefferson County, Arkansas each signed 

a Memorandum of Understanding ("MOU") f o r the purpose of r e l o c a t 

ing the SSW r a i l l i n e t r a v e r s i n g Third Avenue i n downtown Pine 

B l u f f . See McClanaha;. V.S.; Exhibit No. (RRM-3). This MOU 

contemplated that SSW would remove i t s t r a c k running through 

downtown Pine B l u f f and instead use a 1.12 mile common c o r r i d o r 

w i t h MP on Fourth Avenue f o r double-track j o i n t operations. The 

MOU d i r e c t e d MP and SSW to "promptly enter i n t o negotiations 

[with each other] to formulate agreement(s) governing the j o i n t 

operations by the MP and SSW i n the Fourth Avenue common c o r r i 

dor." I d . ; E x h i b i t No. (RRM-3) at 8, 10.' 

' See Finance Docket No. 31008, Missour i P a c i f i c R.R. --
Trackage Rights - - St . Louis Southwestern Ry., Notice of Exemp
t i o n f i l e d March 18, 1987 (granting MP trackage r i g h t s over SSW's 

(continued...) 
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I 
I 

One consequence of the r e l o c a t i o n p r i - j e c t was t o se'-er 

SSW's Arsenal Lead from SSW's mair l i n e to Pine B l u f f . There

fore, t o preven' t.he terminatio.i of service to shippers located 

i n the v i c i n i t y of the Pine B l u f f Arsenal (whom SSW previously 

was able to serve usrng the Arsenal Lead), the MOU contemplated 

that SSW would access i t s Arsenal Lead from the north using 

trackage r i g h t s over MP's main l i n e . I n t h i s regard, UP's w i t 

ness Je r r y S. Wilmoth observes i n the UP Opposition that " [ i ] n 

accordance with the MOU, once the r e l o c a t i o n p r o j e c t was com

pleted, UP allowed SP to use UP's Pine B l u f f - L i t t l e Rock l i n e 

( i n c l u d i n g the crossover t o the Arsenal Lead) . . ." See Ver i 

f i e d Statement of Mr. Jerry S. Wilmoth ("Wilmoth V.S.") at 4. 

4. D i s p o s i t i o n of the Arsenal Lead 

Following t h i s r e l o c a t i o n project i n downtown Pine 

B l u f f (and the removj of SSW's track along T h i r d Avenue), SSW 

took two a d d i t i o n a l steps regarding the Arsenal Le:ad. F i r s t , at 

the time of the r e l o c a t i o n p r o j e c t , SSW removed approximately 

1.24 a d d i t i o n a l miles of track (SP Milepost 268.6 to SP Milepost 

269.84) along the Arsenal Lead beginning at the point n o r t h of 

'T'hrrd Avenue at which the Rail Demonstration Project severed the 

'(...continued) 
new Fourth Avenue l i n e ) ; Finance Docket No. 31027, St. Louis 
Southwestern Ry. -- Trackage R i g h t s - - M i s s o u r i P a c i f i c R .R. , 
Notice of Exemption f i l e d A p r i l 9, 1987 (granting SSW trackage 
r i g h t s over MP's e x i s t i n g Fourth Avenue l i n e ) . Each of these 
Notices submitted a d r a f t agreement t o the Commission regarding 
the operation of the Fourth Avenue J o r r i d o r as j o i n t double l i n e 
t r a c k that i s e n t i r e l y consistent w i t h Entergy's p o s i t i o n . 
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Arsenal Lead. SSW, however, d i d not seek to abandon t h i s or any 

other p o r t i o n of the Arsenal Lead (at tha t or any other t i m e ) . 

McClanahan V.S. at 6. 

Second, i n December of 1992, SP sold approximately 

three miles of the Arsenal Lead t o Mid-State Corporation, an 

e n t i t y owned by Mr. Peter Smykla. See V e r i f i e d Statement of Mr. 

Peter J. Smykla, Jr. ("Smykla V.S.") at 1-2.'° The p o r t i o n of the 

Arsenal Lead conveyed i n t h i s sale extended from SP Milepost 

269.84 to SP Milepost 272.81 (approximately two tenths of a mile 

south of the Arsenal p r o p e r t y ) . The sale agreement provides that 

the Buyer (Mr. Smykla) " i s agreeable to leave the t r a c k substan

t i a l l y i n place should f u t u r e common c a r r i e r service be required 

by shippers, p o t e n t i a l shippers, SSW or the United States Govern

ment i n the i n t e r e s t s of nat i o n a l s e c u r i t y f o r a period of twenty 

f i v e (25) years." See Exhibit No. (PJS-1) at 1 (emphasis 

added) 

C. Entergy's Request Meets the Requirements 
of the CMA Build-Out Condition 

As ind i c a t e d supra, the Board imposed the CMA S e t t l e 

ment Agreement's build-out condition as a means to ameliorate the 

anticompetitive impact of the UP/SP merger f o r shippers who 

" ICC approval was not sought regarding t h i s sale. 

" Furthermore, SP could not have terminated or t r a n s f e r r e d 
i t s common c a r r i e r o b l i g a t i o n by s e l l i n g t h i s p o r t i o n of the 
Arsenal Lead t o Mr. Smykla even i f i t had desired t o do so 
without a u t h o r i z a t i o n from the Commission. See discussion, 
i n f r a , a t 27-29. 
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(through the c o n s t r u c t i o n of a r a i l spur) were able t o access 

p o t e n t i a l competition between UP and SP before the merger. 

Entergy's request f o r BNSF trackage r i g h t s t o serve the White 

B l u f f Plant s a t i s f i e s the c r i t e r i a f o r t h i s c o n d i t i o n . I n i t s 

August 31, 1999 Opposition, UP acknowledges that the appropriate 

t e s t f o r a request f o r BNSF trackage r i g h t s under the CMA b u i l d -

out c o n d i t i o n i s whether SP could have served the point i n ques

t i o n p r i o r t o the merger. See UP Opposition at 4. 

UP, however, thereupon devotes the bulk of i t s f i l i n g 

t o the argument t h a t SSW's trackage r i g h t s over the UP main l i n e 

from Pine B l u f f t o L i t t l e Rock were l i m i t e d t o serving e x i s t i n g 

shippers i n the Gaylord Spur area. I d . at 5. UP's argument i n 

t h i s regard i s both i n c o r r e c t and u l t i m a t e l y f a i l s t o provide a 

complete analysis of the issue. 

1. Access Using Trackage 

Rights Over the MP Main Line 

Pursuant t c the p a r t i e s ' 1984 MOU, SP obtained trackage 

r i g h t s over MP's Pine B l u f f - L i t t l e Rock main l i n e and the connec

t i o n to the Arsenal Lead that was b u i l t i n 1956-57 i n conjunction 

w i t h the Gaylord Spur p r o j e c t . See Wilmoth V.S. at 4. The net 

r e s u l t of t h i s grant of trackage r i g h t s was that SP moved i t s 

point of access t o the Arsenal Lead from the former southern 

connection w i t h SP's Thir d Avenue Corridor to the northern con

nection w i t n the MP main l i n e ( j u s t south of the Arsenal). Aa 

Mr. McClanahan in d i c a t e s i n his v e r i f i e d statement: 
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Tt c e r t a i n l y was not our i n t e n t i o n as a part 
of the Rail Demonstration Project t o give up 
any r i g h t s t h a t we had to serve new shippers 
on our own l i n e , and we d i d not enter i n t o an 
agreciiient through which we would s e r i o u s l y 
undermine our a b i l i t y to s a t i s f y our common 
c a r r i e r o b l i g a t i o n should any new shipper 
request service at a point along the Arsenal 
Lead or Gaylord Spur. 

McClanahan V.S. at 6. 

UP argues i n i t s August 31 Opposition f i l i n g , however, 

that the wording of the MOU l i m i t e d SP's r i g h t s to serve only i t s 

" e x i s t i n g shippers." I n t h i s regard, the MOU provides t h a t : 

[ t ] h e SSW w i l l have the r i g h t t o provide r a i l 
service to t h e i r e x i s t i n g shippers and re
ceivers of railway carloads of f r e i g h t by use 
of r a i l connections as provided bv the pro-
i e c t and/or as i n agreement w i t h MP opera
t i o n s . 

The SSW lead to the Pine B l u f f Arsenal 
w i l l be removed beginning at locations west 
of Ash Street, and the SSW w i l l have the 
r i g h t t o operate i n bridge movement only, 
over tracks of MP f o r access to the Pine 
B l u f f Arsena]. 

E x h i b i t No. (RRM-3) at 3 (emphasis added). Mr. McClanahan 

thoroughly demonstrates that UP i s reading t h i s language out of 

context, and provides s u b s t a n t i a l support f o r Entergy's p o s i t i o n 

from the terms of the MOU i t s e l f . 

F i r s t , Mr. McClanahan observes t h a t " [ r ] a t h e r than 

being some form of severe l i m i t a t i o n on SSW's r i g h t t o serve new 

shippers on the Arsenal Lead (as UP suggests), t h i s language 

instead gave SP the r i g h t to continue t o serve the shippers i t 
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had p r e v i o u s l y served that were a f f e c t e d by the r e l o c a t i o n ; i . e . , 

those along i t s downtown r a i l c o r r i d o r . " McClanahan V.S. at 7 

("[T]he ' e x i s t i n g shippers' language i s presented as an a f f i r m a 

t i v e r i g h t of SSW's and not as some sort of l i m i t a t i o n . " ) . 

Next, Mr. McClanahan c l a r i f i e s t h a t the "bridge move

ment only" language that appears m the MOU only p r o h i b i t s SP 

from serving "any shippers on MP's track between Pine B l u f f and 

the connection t o the Arsenal" and does not make any reference 

whatsoever t o shippers located on SP's Arsenal Lead. I d . Mr. 

McClanahan also shows that a d d i t i o n a l laiiguage of the MOU i t s e l f 

confirms t h i s i n t e r p r e t a t i o n . S p e c i f i c a l l y , the MOU indicates 

t h a t MP: 

, . . w i l l promptly enter i n t o negotiations 
w i t h the SSW to formulate agreement(s) gov
erning the j o i n t operations by the MP and SSW 
i n the Fourth Avenue common c o r r i d o r and to 
serve the e x i s t i n g i n d u s t r i e s i n the downtown 
area. 

E x h i b i t No. (RRM-3) at 8 (emphasis added). I n other words, 

the MOU i t s e l f suggests that the " e x i s t i n g shippers" phrase t h a t 

UP now attempts t o t w i s t to i t s advantage a c t u a l l y meant e x i s t i n g 

"downtown" shippers, not e x i s t i n g shippers (and only e x i s t i n g 

shippers) cn the Arsenal Lead or Gaylord Spur. 

Further confirming h i s p o s i t i o n t h a t SP had the r i g h t 

t o serve a bu i l d - o u t t o i t s l i n e , Mr. McClanahan also provides a 

contemporaneous example of his i n t e r p r e t a t i o n of SP's r i g h t s w i t h 

regard t o the use of the MP trackage r i g h t s . Mr. McClanahan 
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i n d i c a t e s that d u r i n g the same period of time i n which SP p a r t i c 

ipated i n the r e l o c a t i o n p r o j e c t , an e n t i t y known as the Pine 

B l u f f I n d u s t r i a l Foundation became i n t e r e s t e d m some land that 

was l o c a t e d east of the Arsenal Lead (to develop i n t o another 

I n d u s t r i a l Park): 

This Foundation had been working t o encourage 
i n d u s t r i e s t o locate on t h i s land and appr
oached me t o discuss the p o s s i b i l i t y of re
c e i v i n g switching service. One of t h e i r 
questions at that time was whether an indus
t r y located east of the Arsenal Lead would be 
able t o receive service from SP alone, or 
from both SP and UP. My response at th a t 
time, which I believe was e n t i r e l y c o r r e c t , 
was t h a t UP would not have the a b i l i t y t o 
serve t h i s area, and that o n l y SP would be i n 
a p o s i t i o n to do so. This, of course, was 
based upon my understanding of our arrange
ments w i t h UP, whereby SP had the r i g h t t o 
operate over MP's Pine B l u f f t o L i t t l e Rock 
l i n e t o access the Arsenal Lead and Gaylord 
Spur, even to provide service to new shippers 
on our l i n e . I n other words, any i n d u s t r y , 
i n c l u d i n g Entergy, that desired t o do so 
could have b u i l t a spur to any point along 
SP's Arsenal Lead and SP would have had the 
exclusive r i g h t t o provide service t o th a t 
i n d u s t r y using i t s trackage r i g h t s over the 
MP. 

McClanahan V.S. at 8-9. 

F i n a l l y , Mr. McClanahan responds as f o l l o w s to UP's 

argument (see UP Opposition at 9) t h a t SP gave up i t s r i g h t to 

serve new shippers such as Entergy as a means t o avoid the ex

pense associated w i t h connecting i t s Arsenal Lead w i t h the Fourth 

Avenue Corridor: 
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I f we had suspected i n any way that we were 
being asked Lo give up our r i g h t to serve new 
shippers on our l i n e , we would have i n s i s t e d 
t h a t our new Fourth Avenue l i n e be connected 
t o the Arsenal Lead. Contrary t o UP's argu
ment, t h i s connection would have been per
formed at the expense of the Demonstration 
Project and not SP. See Exhibit No. (RRM-
3) at 6, 12. (The MOU gave SP the r i g h t to 
approve the engineering d e t a i l s of the pro
j e c t . ) With the prospect of a new i n d u s t r i a l 
park being established on the land east of 
(and adjacent to) our Arsenal Lead, i t would 
have been extremely u n l i k e l y that SP would 
have agreed t o an arrangement that would have 
cut us o f f from those p o t e n t i a l shippers. 

I d . at 10-11. Mr. McClanahan's explanation i s e n t i r e l y consis

t e n t w i t h the undisputed nature and purpose of the Rai l Demon-

s t r a t i o x i Project. This project was intended to be n e f i t the Pine 

B l u f f community, and SP agreed t o p a r t i c i p a t e s t r . - c t l y on the 

co n d i t i o n t h a t i t be kept whole. I f SP t r u l y had been asked t o 

f o r f e i t i t s r i g h t s t o serve new shippers, then i t i s e n t i r e l y 

reasonable t o conclude t h a t : ( i ) SP would have refused to par

t i c i p a t e i n the Rail Demonstration Project; or ( i i ) SP would have 

i n s i s t e d t h a t adequate steps be taken t o preserve f u l l y i t s "pre-

p r o j e c t " r i g h t s . 

The opposite conclusion, which UP advances i n i t s 

August 31, 1999 Opposition, i s based fundamentally upon the 

argument t h a t SP v o l u n t a r i l y entered i n t o an arrangement through 

which i t s a b i l i t y to serve new customers on i t s own l i n e was 

severely compromised. Had SP made such a gra t u i t o u s concession, 

i t not only would have undermined i t s a b i l i t y to s a t i s f y i t s 

common c a r r i e r o b l i g a t i o n , but would have prevented SP from 
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developing new sources of revenue. There i s no reason t o adopt a 

construction of the p a r t i e s ' MOU that depends upon the premise 

tha t experienced SP personnel f r e e l y relinquished these important 

r i g h t s . 

Further, agency precedent confirms that a r a i l c a r r i e r 

cannot v a l i d l y enter i n t o an agreement that r e s t r i c t s i t s a b i l i t y 

to serve new shippers l o c a t i n g on i t s own trackage. For example, 

i n Finance Docket No. 32248, Hanson Natural Resources Company -

Non-Common C a r r i e r Svatus - P e t i t i o n f o r a Declaratory Order, 

Decision served December 5, 1994, the Commission stated: 

Any r e s t r i c t i o n , imposed by any e n t i t y , t h a t 
l i m i t s the properties that might be served 
would be inconsistent w i t h the common c a r r i e r 
o b l i g a t i o n that w i i l accompany Santa Fe's 
hypothetical f u t u r e comm.on c a r r i e r obliga
t i o n s . Santa Fe, once having commenced com
mon c a r r i e r operations on the Baca-LRM Line, 
w i l l have no r i g h t to deny service t o any 
shipper. I f a complaint regarding such a 
r e s t r i c t i o n should arise i n the fu t u r e , we 
would f i n d the offending r e s t r i c t i o n void as 
inconsistent w i t h public p o l i c y . . . . 

I f common c a r r i e r service were authorized on 
the LRM Spur i n the f u t u r e , however, any re
s t r i c t i o n s l i m i t i n g the shippers that could 
be served would, upon challenge, also be 
found void as contrary t o public p o l i c y and 
the common c a r r i e r o b l i g a t i o n . 

I d . at 33-34 (emphasis added). 

The same conclusion i s warranted here. I f , as UP 

suggests i n i t s Opposition, SP had agreed to surrender i t s a b i l 

i t y to f u l f i l l i t s common c a r r i e r o b l i g a t i o n to serve new ship

pers connecting to the Arsenal Lead and Gaylord Spur through the 
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MOU," such an agreement c l e a r l y would have been unlawful. See, 

e.g.. United S t a t e s v. Palti .mcre & C . R . K . , 333 U.S. 169, 177-78 

(1948) ("Baltimore & O.R.R."') (finding that parties may not enter 

into trackace rights agreements that abrogate rights and respon

s i b i l i t i e s under the statutory provisions of the Interstate 

Commerce Act). Simply stated, UP and SP were not free to agree 

amongst themselves to preclude Entergy's a b i l i t y to build-out to 

SP's own trackage. As the Supreme Court further held in i t s 

Baltimore & O.'l.R. decision: 

[ p l r a c t i c a l l y the only argument suggested to 
j u s t i f y d i s c r i m i n a t o r y practices under the 
circumstances here i s that an owner has a 
r i g h t t o l e t others use his land subject to 
whatever conditions the owner chooses t o im
pose. I t i s even argued that t o construe the 
I n t e r s t a t e Commerce Act as l i m i t i n g t h a t 
r i g h t would r e s u l t i n depriving an owner of 
his property without due process of law. But 
no such broad g e n e r a l i z a t i o n can be accepted. 
Property can be used even by i t s owner only 
i n accordance w i t h law, and conditions i t s 
owner places on i t s use by another are sub
j e c t t o lik.e l i m i t a t i o n s . Of course i t does 
not deprive an owner of his property without 
due process of law to deny him the r i g h t t o 
enforce conditions upon i t s use which con
f l i c t w i t h the power of Congress to regulate 
r a i l r o a d s so as t o secure e q u a l i t y of t r e a t 
ment of those whom the r a i l r o a d s serve. 

I d . at 176-':'7. 

See V e r i f i e d Statement of Mr. Carl Bradley at 3 ("SP 
understood that the agreement involved a t r a d e - o f f : SP was able 
to avoid the cost of reconnecting the Arsenal Lead t o i t s main
l i n e , and was able t o save the costs associated w i t h maintaining 
the Lead, but i t had the r i g h t t o use UP's l i n e t o serve e x i s t i n g 
customers o n l y . " ) . 
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For the foregoing reasons, supported by the s p e c i f i c 

analysis of the SP representative w i t h the Greatest f a m i l i a r i t y 

w i t h the p r o j e c t , the Board should f i n d that SP would have had 

the a b i l i t y t o serve Entergy's intended b u i l d - o u t p o i n t by using 

i t s trackage r i g h t s over MP's l i n e . 

2. Access Using SP's Own Arsenal Lead 

SP's r i g h t (and duty) t o serve Entergy's contemplated 

b u i l d - o u t p o i n t on the Arsenal Lead arose not j u s t from SP's 

trackage r i g h t s over the UP main l i n e , however, but also from 

SP's p r e - e x i s t i n g common c a r r i e r o b l i g a t i o n . As Entergy noted, 

supra, SSW constructed and operated t h i s l i n e pursuant t o a 

c e r t i f i c a t e of public convenience and necessity t h a t the ICC 

issued i n 1942. See McClanahan V.S.; E x h i b i t No. R̂RM-2̂ . 

Pursuant t o 49 U.S.C. § 10903, SP would have been per m i t t e d t o 

abandon t h i s l i n e (and thus r e l i e v e i t s e l f of i t s common c a r r i e r 

o b l i g a t i o r i ) only by securing abandonment a u t h o r i z a t i o n from the 

ICC or STB. SP never obtained such authorization.'^ 

The two steps that SP d i d take t o dispose of t h i s l i n e 

( i . e . , p a r t i a l track removal and p a r t i a l sale t o a non-carrier) 

d i d not r e l i e v e i t of i t s o b l i g a t i o n to serve new shippers l i k e 

Entergy th a t could have b u i l t out t o the Arsenal Lead. I n t h i s 

" On May 30, 1991, SSW secured abandonment a u t h o r i z a t i o n 
from the ICC to permit i t s abandonment of a separate l i n e from 
Pine B l u f f .': L i t t l e Rock v i a Altheimer, Arkansas. See Docket 
No. AB-39 (bub-No. 16X), St. Louis Southwestern R a i l r o a d Co. --
P e t i t i o n f o r Exemption -- Abandonment Between Sherry and A l t 
heimer, Pu lask i , Lonoke and J e f f e r s o n Counties, AR (Decision 
served May 30, 1991). 
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regard, the decision of the United States Court of Appeals f o r 

the Seventh C i r c u i t i n Busboom Grain Co., I n c . v. ICC, 830 F.^d 

72 (7th C i r . 1987) i s i n s t r u c t i v e . Therein, the court held t h a t : 

[o]nce the r a i l r o a d has been permitted t o 
leave the business as a common c a r r i e r over a 
p a r t i c u l a r l i n e , i t may not be compelled t o 
resume the business any more than a stranger 
could be dragooned t o s t a r t service on the 
l i n e . U n t i l the abandonment process i s law
f u l l y complete, uhe r a i l r o a d ' s o b l i g a t i o n as 
a comm.on c a r r i e r continues. I f the Commis
sion's Secretary forged the Commissioners' 
signatures t o a document a u t h o r i z i n g abandon
ment, the r a i l r o a d ' s cessation of service 
would not prevent the Commission from vacat
ing the order and completing the regular ad
m i n i s t r a t i v e process. 

I d . at 76 (emphasis added). S i m i l a r l y , the Commission's own l i n e 

of a u t h o r i t y i n the Chelsea Property Owners cases supports t h i s 

p r i n c i p l e . Therein, the Commission held that a c a r r i e r cannot 

escape i t s j u r i s d i c t i o n simply by terminating service or removing 

t r a c k : 

Given the Highline's history as a regu
lated rail line, we continue to have juris
diction over it, even tnough the track in 
question now possesses many of the character
istics of a spur. We recently addressed the 
status of a rail line unused for 15 years. 
In holding that the track's use as a part of 
a line haul rail operation prior to the 
unauthorized cessation of service made it a 
railroad line subject to our abandonment reg
ulation, we stressed the well established 
principle that a carrier cannot escape our 
abandonment jurisdiction simply by terminat
ing service or removing track. Docket No. 
AB-52, (Sub-No. 71X), The Atchison, Topeka 
and Santa Fe Railway Company -- Abandonment 
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Exemption -- I n Lyon County, KS (not p r i n 
t e d ) , served June 17, 1991 . . . 

Chelsea Proper ty Owners -- Abandonment -- Portion of the Consoli

dated i?ail Corporation's West 30th Street Secondary Track i n New 

York, NY, 8 I.C.C.2d 773, 790 (1992) (emphasis added). I n i t s 

quoted Lyon County decision, the Commission o f f e r e d even more 

e x p l i c i t guidance regarding the continuation of a r a i l r o a d ' s 

common c a r r i e r o b l i g a t i o n i n the absence of abandonment: 

[W]here a c a r r i e r decides t o reduce or 
cease service and/or remove trac k , the car
r i e r ' s common c a r r i e r o b i i g a t ion remains un
t i l appropriate abandonment a u t h o r i t y i s ob
tained. 

Docket No. AB-52, (Sub-No. 71X), The Atchison, Topeka and Santa 

Fe Railway Company -- Abandonment Exemption - - I n Lyon County, 

KS, Decision served June 17, 1991, at 5; see also Finance Docket 

No. 33508, Missouri Central R.R. -- Ac q u i s i t i o n and Operation 

Exemption - - Lines o f Union P a c i f i c R.R., and Finance Docket No. 

33537, GRC Holdings Corp. - - A c q u i s i t i o n Exemption - - Union 

P a c i f i c R.R., Decision served A p r i l 30, 1998, at 3, 7 ( r e j e c t i n g 

claim t h a t , as the r e s u l t of an eighteen-year period of disuse 

and the removal of approximately three miles of trac k , there had 

been a "de fact o " abandonment of a p o r t i o n of SSW's Rock Is l a n d 

l i n e "because i t i s w e l l established that a r a i l l i n e i s not 

abandoned u n t i l t h i s agency authorizes abandonment under 49 
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U.S.C. 10903 or the exemption provisions at 49 U.S.C. 10502.").'* 

Consequently, SP remained l e g a l l y o b l i g a t e d t o provide common 

c a r r i e r service over the Arsenal Lead despite the removal of 

tr a c k . 

Moreover, the agreement governing the sale of the 

p o r t i o n of the Arsenal Lead to Mr. Smykla, a non-carrier, not 

only d i d not r e l i e v e SP of i t s common c a r r i e r o b l i g a t i o n s over 

the l i n e , but i t s e l f a c t u a l l y confirms SP's i n t e n t i o n t o r e t a i n 

those o b l i g a t i o n s . As ind i c a t e d supra, t h i s agreement states 

t h a t : 

Buyer i s not a common c a r r i e r and i s desirous 
of acquiring the Arsenal Spur i n t a c t and not 
f o r the purpose of common c a r r i e r r a i l trans
p o r t a t i o n and i s agreeable to le^ave the track 
s u b s t a n t i a l l y i n place should f u t u r e common 
c a r r i e r r a i l service be required by shippers, 
p o t e n t i a l shippers, SSW or the United States 
Government i n the i n t e r e s t s of na t i o n a l sec
u r i t y f o r a period of twenty f i v e (25) years. 

'" The Board added t h a t " [ t ] h e preservation of the r i g h t of 
way, a l b e i t i n a state of d i s r e p a i r , however, suggests an i n t e n t 
t o resume r a i l operations at some po i n t . " I d . at 7. Moreover, 
the Board noted (with p a r t i c u l a r relevance to the i n s t a n t case) 
t h a t " [ t j h e SP/SSW d i d not operate over the l i n e at l e a s t i n p a r t 
because i t received trackage r i g h t s over the p a r a l l e l UP l i n e 
between St. Louis and Kansas Cit y as a co n d i t i o n of the approval 
by the I n t e r s t a t e Commerce Commission (ICC) of the merger between 
the UP and the Missouri P a c i f i c Railroad Company i n 1982. The 
SP/SSW embargoed the poorly maintained l i n e a f t e r a c q u i r i n g i t , 
but d i d not seek a u t h o r i t y from the ICC during the 1980s e i t h e r 
t o discontinue service or abandon the l i n e . " I d . at 8 (emphasis 
added). 
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Smykla V.S.; Ex h i b i t No. (PJS-1) at 1.'^ Consequently, Entergy 

would have been l e g a l l y able to demand that SF provide common 

c a r r i e r service t o the White B l u f f Plant (via the Arsenal Lead) 

p r i o r t o the UP/SP merger. See, e.g.. Finance Docket No. 31847, 

State o f Maine, Dept. of Transp. -- A c q u i s i t i o n and Operation 

Exemption -- Maine Central R.R , Decision served May 24, 1991, at 

2-3 ("State of Maine"). I n i t s State o f Maine decision, the 

Commission found that no common c a r r i e r r i g h t s or o b l i g a t i o n s 

were t r a n s f e r r e d t o a non-carrier purchaser where the p a r t i e s had 

agreed th a t the t r a n s f e r r i n g c a r r i e r would r e t a i n i t s common 

c a r r i e r o b l i g a t i o n over the relevant l i n e . I d . at 2 ("[B]oth 

p a r t i e s agree that MEC r e t a i n s the common c a r r i e r o b l i g a t i o n and 

that i t could not cease t o o f f e r service on the l i n e without ICC 

permission."). This same conclusion i s warranted regarding SP's 

agreement w i t h Mr. Smykla. See Smykla V.S. at 2.'* 

Even beyond t h i s l e g a l o b l i g a t i o n , however, SP's own 

D i v i s i o n Superintendent i n Pine B l u f f at the time of the r a i l 

As i n d i c a t e d supra, ICC approval was not sought regarding 
t h i s t r a n s a c t i o n . 

I n any event, even i f SP had obtained v a l i d abandonment 
a u t h o r i t y regarding the p o r t i o n of the Arsenal Lead tha t i t 
p h y s i c a l l y removed, and even i f SP had conveyed i t s common 
c a r r i e r o b l i g a t i o n over approximately three miles of the l i n e t o 
Mid-State Corporation (with ICC approval), SP s t i l l would have 
remained obl i g a t e d to provide service t o the northernmost p o r t i o n 
of i t s Arsenal Lead ( i . e . , the point t o which Entergy proposes t o 
construct i t s spur). See, e.g.. The Denver and Rio Grande 
Western R.R. - - Abandonment Between F a r m i n g t o n , NM and Alamosa 
and A n t o n i t o , CO, 334 I.C.C. 539, 550 (1969) (basing approval of 
an abandonment tha t would strand a p o r t i o n of DRGW's narrow gauge 
l i n e upon the a v a i l a b i l i t y of s u b s t i t u t e d t r u c k - f o r - r a i l service 
f o r the stranded shippers). 
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r e l o c a t i o n p r o j e c t confirms i n his attached v e r i f i e d statement 

tha t SP would have been pleased t o have had the opportunity to 

d e l i v e r 6.5 m i l l i o n tons of coal per year ( e i t h e r on a si n g l e -

l i n e or an i n t e r l i n e basis) to the White B l u f f Plant. I n p a r t i c 

u l a r , SP's Mr. McClanahan states t h a t , i f necessary, SP would 

have used i t s Arsenal Lead i n order to accommodate a request from 

Entergy f o r such high-volume, high-revenue service. See McClan

ahan V.S. at 2, 12. Therefore, even assuming f o r the sake of 

argument t h a t SP had lacked s u f f i c i e n t r i g h t s t o permit i t t o 

operate over MP's l i n e to serve Entergy, a grant of r e l i e f under 

the CMA b u i l d - o u t c o n d i t i o n nevertheless would s t i l l be appropri

ate because SP had the a b i l i t y and duty to serve Entergy using 

i t s own Arsenal Lead. 

D. Entergy'3 Request f o r Relief i s Consistent With 

the Goal of the Board's Entergy-Specific Condition 

I n Decision No. 44, the Board also granted Entergy's 

request f o r a co n d i t i o n authorizing BNSF's use of i t s trackage 

r i g h t s between Memphis and Pine B l u f f , Arkansas" t o scirve White 

B l u f f upon the completion of what was believed to be -in approxi

mately 21-mile build-out from the plant to an unspecified point 

i n Pine B l u f f . See Decision No. 44 at 154, 185, 232. 

In both i t s Comments and Responsive A p p l i c a t i o n f i l e d 

i n t h i s proceeding, Entergy explained that i n e a r l y 1995 i t began 

The Memphis-Pine B l u f f l i n e segment i s part of SP's l i n e 
between Memphis and Houston, over which BNSF obtained trackage 
r i g h t s pursuant to i t s settlement w i t h the Applicants. 
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considering ways of introducing competition to the t r a n s p o r t a t i o n 

of i t s Southern Powder River Basin coal t o i t s Arkansas coal-

f i r e d plants i n order to lower the costs of coal at these p l a n t s 

to what i t considered competitive l e v e l s . See March 29, 1996 

Comments of Entergy Services, Inc., Arkansas Power & Light Com

pany and Gulf States U t i l i t i e s Company, V e r i f i e d Statement of Roy 

A. Giangrosso at 11-14. Entergy f u r t h e r noted that " a f t e r pre

l i m i n a r y i n v e s t i g a t i o n , " i t had concluded t h a t the only f e a s i b l e 

means of achieving transport competition was t o construct an 

approximately 21-mile spur or other l i n e from the White B l u f f 

plant t o a connection w i t h SP at Pine B l u f f , Arkansas. I d . at 

13-14 (emphasis added). Based on that p r e l i m i n a r y i n v e s t i g a t i o n , 

Entergy assumed tha t the nearest SP l i n e was 21 miles away and 

would be served by BNSF v i a trackage r i g h t s over SP's former l i n e 

between Memphis and Pine B l u f f . 

As explained by the Board, t h i s Entergy-specific condi

t i o n was intended t o ensure "the continued a v a i l a b i l i t y of a 

competitive build-out option f o r Entergy's White B l u f f p l a n t . " 

I d . at 154. S p e c i f i c a l l y , the Board noted t h a t i t had: 

. . . ensured the continued a v a i l a b i l i t y of a 
competitive build-out option f o r Entergy's 
White B l u f f p l ant near Redfield, AR, which i s 
now served e x c l u s i v e l y by UP. BNSF w i l l be 
permitted to s u b s t i t u t e f o r SP i f a connec
t i o n i s ever b u i l t l i n k i n g the plant to a 
nearby SP l i n e at Pine B l u f f . (BNSF w i l l be 
operating over t h i s SP l i n e v i a the trackage 
r i g h t s i t w i l l receive under the BNSF agree
ment.) Entergy w i l l thus continue t o have 
the option of b u i l d i n g out t o an independent 
c a r r i e r and w i l l continue t o be able t o use 

- 30 -



t h i s option i n i t s negotiations w i t h a p p l i 
cants. 

Decision No. 44 at 154. 

This a d d i t i o n a l c o n d i t i o n of Decision No. 44 i s consis

t e n t w i t h the o v e r a l l goal of assuring that Entergy would be able 

to r e p l i c a t e the p o t e n t i a l competition that e xisted p r i o r t o the 

merger of UP and SP. Since Entergy's b u i l d - o u t to the Arsenal 

Lead w i l l allow Entergy t o achieve t h i s goal w i t h f a r less d i s 

r u p t i o n t o the Pine B l u f f community than would r e s u l t frcm the 

f u l l twenty-one mile b u i l d - o u t p r e v i o u s l y authorized by the 

Board, the Entergy-specific c o n d i t i o n of Decision No. 44 provides 

f u r t h e r support f o r Entergy's request f o r BNSF trackage r i g h t to 

the Arsenal Lead. 

E. UP's Arguments Regarding Service Issues are 

Both Incorrect and Inapposite t o t h i s Request 

F i n a l l y , UP has attempted to d i s t r a c t and mislead the 

Board ( i n i t s Opposition f i l i n g ) by accusing Entergy of using the 

Exemption proceeding t o gain an advantage i n l i t i g a t i o n . UP's 

claims are both i n c o r r e c t and inapposite to the c o n s i d e r a t i o n of 

Entergy's P e t i t i o n s . Indeed, Entergy submits that UP i s the 

p a r t y t r y i n g t o improve i t s p o s i t i o n i n the l i t i g a t i o n by again 

attempting t o mislead the Board i n t o reviewing i t s service per

formance without regard t o the f u l l f a c t s and i n t o t a l d i sregard 

of the p a r t i e s ' c ontractual arrangements. 

As Entergy Witness Jewell explained in prior v e r i f i e d 

statements in connection with Entergy's requeots for emergency 
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r e l i e f i n Ex Parte No. 573, Ra i l Service i n the Western Uni ted 

S t a t e s , and S e r v i c e Order No. 1518, J o i n t P e t i t i o n f o r S e r v i c e 

Order ( c o l l e c t i v e l y "Ex Parte No. 573"), UP's claims that use of 

d i s t r i b u t e d power and barge coal as the answers t o i t s service 

d e f i c i e n c i e s during the service c r i s i s ignore the requirements of 

the contract and the p r a c t i c a l i t i e s of Entergy's s i t u a t i o n . See 

Ex Parte Wo. 573, V e r i f i e d Statements of Charles W. Jewell, J r . 

dated May 18, 1998 and June 16, 1998. S i m i l a r l y , UP's attempt to 

hide i t s own poor service by a t t a c k i n g Entergy's inventory man

agement p r a c t i c e s ignores the r e a l i t y t h a t i f UP had simply 

d e l i v e r e d the coal i t was required to d e l i v e r i n accordance w i t h 

Entergy's r a i l t r a n s p o r t a t i o n agreement there would have been no 

need f o r the curtailr.ients t h a t Entergy experienced during 1997 

and 1998. I d . 

In the Emergency P e t i t i o n , Entergy submitted extensive 

f a c t u a l evidence demonstrating t h a t : (1) UP's service performance 

had breached i t s r a i l t r a n s p o r t a t i o n agreement w i t h Entergy; (2) 

D i s t r i b u t e d Power t r a i n s e t s were not required or permitted under 

the agreement, would not have r e s u l t e d i n the d e l i v e r y of any 

a d d i t i o n a l coal t o Entergy, and would have required s u b s t a n t i a l 

c a p i t a l expense on the p a r t of Entergy; (3) UP's detour proposal 

was i m p r a c t i c a l and would not have enabled Entergy t o f u l l y 

u t i l i z e BNSF without dependence on UP; (4) the barge a l t e r n a t i v e 

was a complicated, temporary arrangement th a t was d i f f i c u l t t c 

implement and of l i m i t e d u t i l i t y given the s i g n i f i c a n t d e f i c i e n 

cies i n d e l i v e r i e s v i a the UP; and (5) UP's o b l i g a t i o n i s t o 
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d e l i v e r the q u a n t i t i e s of coal that Entergy needs, when i t needs 

the coal, and that d e l i v e r y of more coal when i t i s not needed i s 

not a s u b s t i t u t e f o r compliance w i t h the contract. I d . I n 

r u l i n g on the Emergency P e t i t i o n , the Board d i d not allow f o r 

discovery or e v i d e n t i a r y proceedings that would have revealed the 

flaws i n UP's d i s t o r t e d version of the f a c t s . I t also d i d not 

consider whether the service f a i l u r e s r e s u l t e d i n a v i o l a t i o n of 

UP's c o n t r a c t u a l o b l i g a t i o n s . I f i t had, the Board would have 

seen, as the Court has,'* that UP's service l e v e l s v i o l a t e d Ent

ergy' s r a i l t r a n s p o r t a t i o n agreement. 

The p a r t i e s have engaged, and are continuing t o engage, 

i n s u b s t a n t i a l discovery i n connection w i t h the court l i t i g a t i o n . 

Entergy has requested information to f u r t h e r support i t s claims 

t h a t UP's breach of i t s r a i l t r a n s p o r t a t i o n i s m a t e r i a l . UP's 

attempts t o s h i f t blame to Entergy f o r i t s s e l f - i n f l i c t e d service 

c r i s i s are c u r r e n t l y before the Court. The Board should not 

render r u l i n g s on these issues without the same f u l l development 

of the f a c t s . Moreover, such a r e s o l u t i o n i s not necessary. 

Entergy's reference t o UP's poor service simply explains t h a t the 

service concerns are another reason Entergy believes the spur 

c o n s t r u c t i o n i s necessary and would be n e f i t the p u b l i c i n t e r e s t . 

There i s , however, no requirement under e i t h e r the Board's CMA or 

Entergy-specific build-out conditions t h a t Entergy demonstrate 

the need f o r a l t e r n a t e service on t h i s basis. 

'̂  See discussion, supra, at 8 
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Accordingly, the Board should avoid being d i s t r a c t e d by 

UP's smokescreens. I n t h i s regard, the Board should be aware 

th a t notwithstanding i t s July 31, 1998 r u l i n g on Entergy's ear

l i e r Emergency P e t i t i o n , the Court has ru l e d that UP breached the 

p a r t i e s ' agreement "by f a i l i n g t o transport a l l coal tendered by 

p l a i n t i f f , t h e r e f o r e creating d e f i c i t s and i n f a i l i n g t o make up 

d e f i c i t tonnage w i t h i n the succeeding quarter." See Jewell V.S.; 

Exh i b i t No. (CWJ-1) at 23. Moreover, the Board should be 

aware tha t the Court made t h i s determination despite UP's claim 

th a t during the f i r s t h a l f of 1997, i t had "delivered a l l the 

coal Entergy was w i l l i n g to accept." I d . at 8. Very simply, 

what UP seeks t o achieve by i t s extensive discussion at pages 18-

21 of i t s Opposition i s t o lure the Board i n t o making unfavorable 

comments about Entergy which UP can then seek to use to i t s 

advantage i n the court l i t i g a t i o n . 

CONCLUSION 

For a l l of the foregoing reasons, the Board should 

enter an order enforcing Decision No. 44 insofar as i t grants 

trackage r i g h t s to BNSF over UP's l i n e t o r e p l i c a t e the competi

t i o n t h a t e x i s t i n g between UP and SP before the merger. As 

ind i c a t e d supra, that purpose could be achieved: ( i ) by r e q u i r 

ing UP t o reconstruct i t s Arsenal Lead and granting BNSF the 

r i g h t t o operate over that l i n e from Pine B l u f f t o the point of 

connection between the Arsenal Lead and the Pine B l u f f Arsenal; 

or ( i i ) simply by modifying the trackage r i g h t s BNSF received i n 
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the merger proceeding to allow BNSF t o operate over UP's exist:.ng 

Pine B l u f f t o L i t t l e Rock main l i n e and serve the Entergy b u i l d -

out, and r e q u i r i n g UP to cooperate w i t h Entergy t o e s t a b l i s h a 

more e f f i c i e n t connection w i t h UP's Pine B l u f f t o L i t t l e Rock 

l i r . e so tha t BNSF's coal t r a i n s w i l l not unduly congest t r a f f i c 

on UP's main l i n e . 
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Office of the Commander 

Honorable Vernon A. Williams 
Secretary, surface Transportation Board 
1925 K Street, N.W. 
Mercury Building, Room 7 i i 
Wastrinytoii, D.C. 20423-0001 

Dear Secretary Williams; 

The purpose of this letter i s to support the Petition 
for Enforcement of Merger, Condition, as well as the 
separate Petition for Exemption, f i l e d by Entergy Services, 
Inc. and Entergy Arkansas, Inc. (collectively referred to as 
Entergy). Entergy seeks approval to construct a r a i l line 
connecting i t s White Bluff Steam E l e c t r i c Station to r a i l 
f a c i l i t i e s at which i t can obtain competitive service by the 
Buriington Northern and Santa Fe Railroad in the v i c i n i t y of 
Pina Bluff, Arkansas. A portion of Entergy's proposed 
connection would incorporate and extend trackage owned by 
the United Stated Government at the Pine Bluff Arsenal, 

The Pine Bluff Arsenal produces, stores and derails 
conventional ammunition; serves as the Group Technology 
Center for illumination and infrared munitions; serves as 
the Specified Mission f a c i l i t y for smolce munitions; and 
maintains the sole U.S. capability for white phosphorus 
f i l l . The in s t a l l a t i o n supports the storage and destruction 
of tha second largest statewide chemical weapons stockpile, 
preservation of the only permitted s i t e east of the Rockies 
for acceptance of non-stockpile chemical munitions; and 
enforcement of international treaty efforts through 
compliance, and education of world-wide inspectors. The 
Arsenal i s "the Joint Services' Center of Expertise for 
Chemical/Biological Defensive Equipment production, 
maintenance, testing, certification and training. I t 
supports design agencies with development and engineering, 
prototype production, tasting and demonstration. The Arsenal 
ensures environmental excellence through hazardous 
mater lal/waste management programs; and serves the needs of 
Arkansas communities and the military population as the only 
active Army installation in the state. 
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The Arsenal believes that the proposed construction 
project w i l l provide many benefits to the Arsenal and 
Department of Defense, The Entergy project w i l l , at no cost 
to the government, result in a significant rehabilitation 
and enhancement of approximately six milos of government-
owned track and right-off-way. This rehabilitation w i l l 
enable the Arsenal to better u t i l i z e these f a c i l i t i e s i n 
obtaining competitive r a i l service for i t s e l f . In addition, 
the new r a i l company w i l l assume responsibility-_f<5r . 
maintenance and repairs on the Arsenal trackage. This w i l l 
r e s u l t in annual savings to the Government of between 
$100,000 and $150,000. 

Further, The Department of Defense should be a 
beneficiary of the Entergy project. As noted above, the 
Pine Bluff Arsenal i s a highly sensitive and an important 
national f a c i l i t y . I t i s also a large consumer of 
e l e c t r i c i t y . I t i s our understanding that one of the 
purposes of the Entergy project i s to increase r a i l 
competition to White Bluff, and that t h i s competition w i l l 
result in reduced transportation rates and greater 
r e l i a b i l i t y of r a i l service. The government expects i t w i l l 
benefit in two ways from this competition: (1) roduced 
e l e c t r i c i t y costs; and (2) less susceptibility to eervice 
outages at i t s f a c i l i t i e s . 

The Arsenal hereby confirms that t t supports the 
proposed construction project and i s in the process of 
negotiating formal agreements with Entergy that would g<3vern 
the parties' relationship should the project proceed. 

For a l l of the foregoing reasons, we urge you to approve 
Entergy's requests for authority to proceed with i t s 
construction project. 

Sincerely, 

Gary/^r/ Motsek 
coloxusl, U.S. Army 
Commanding 
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VERIFIED STATEMENT OF 
ROBERT R. MCCLANAHAN 

My name i s Robert R. McClanahan. I am the former 

D i v i s i o n Superintendent of the Southern P a c i f i c Transportation 

Company's ("SP") Pine B l u f f D i v i s i o n . Entergy has requested that 

I provide f a c t u a l background t o the Board regarding r a i l opera

tions i n and around Pine B l u f f , as they r e l a t e t o the " P e t i t i o n 

of Entergy Services, Inc. and Entergy Arkansas, Inc. f o r Enforce

ment of Merger Condition." I n preparing t h i s statement, I have 

reviewed Entergy's July 30, 1999 " P e t i t i o n f o r an Exemption From 

49 U.S.C. § 10901 t o Construct and Operate a Rail Line Between 

White B l u f f and Pine B l u f f , Arkansas," and Union P a c i f i c Railroad 

Company's ("UP") August 31 Opposition t o that P e t i t i o n . UP's 

Opposition includes the V e r i f i e d Statements of Je r r y Wilmoth, 

Carl Bradley, and William Somervell. (For the Board's informa

t i o n , Mr. Bradley was my assis t a n t from 1982-1988), 



Based upon my review of these materials and my own 

independent knowledge gained from f n r t y - t h r e e years' experience 

i n the r a i l r o a d industry, I can confirm to the Board that p r i o r 

t o the merger of UP and SP, we at SP would have been able to 

provide service to a build-out from Entergy's White B l u f f Plant 

using our own Arsenal Lead l i n e or using our trackage r i g h t s ovei 

a nearby l i n e of the Missouri P a c i f i c Railroad ("MP"). I n e i t h e r 

case, we would have provided service t o White B l u f f , p a r t i c u l a r l y 

i n l i g h t of the s i g n i f i c a n t revenue that would have been associ

ated w i t h such a high-volume movement of coal. 

I began my r a i l r o a d career w i t h the St. Louis South

western Railway Company ("SSW" or "Cotton Belt") as a Telegrapher 

i n 1945 i n Mt. Pleasant, Texas. A f t e r holding a v a r i e t y of 

p o s i t i o n s of increasing r e s p o n s i b i l i t y w i t h i n the Southern. 

P a c i f i c System, I moved to Pine B l u f f , Arkansas i n 1974, where I 

v;as promoted t o the p o s i t i o n of Assistant Superintendent t o then-

D i v i s i o n Superintendent W.F. Reed. I n t h i s p o s i t i o n , I was 

d i r e c t l y involved i n the supervision of Cotton Belt operations. 

I n June of 1982, Mr. Reed r e t i r e d and I was appointed t o f i l l his 

job as D i v i s i o n Superintendent, w i t h p r i n c i p a l r e s p o n s i b i l i t y f o r 

the Cotton Belt D i v i s i o n . I held t h i s p o s i t i o n u n t i l 1988 when I 

r e t i r e d from r a i l r o a d i n g . Given t h i s l e v e l of involvement w i t h 

the Cotton Belt's operations, and given my continuing twenty-five 

year residency i n Pine B l u f f , I have a thorough understanding of 

the r a i l l i n e s at issue i n Entergy's P e t i t i o n f o r Enforcement of 

Condition. 
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when I returned t o the Cotton Belt we operated a r a i l 

l i n e along the Thir d Avenue Corridor i n downtown Pine B l u f f . I n 

a d d i t i o n , we operated a l i n e connecting our 'T'hird Avenue Corridor 

w i t h the United States Army's Pine B l u f f Arsenal (the "Arsenal 

Lead"), which was located several miles north of downtown Pine 

.3luff. The Cotton Belt had b u i l t the Arsenal Lead pursuant t o an 

agreemc?nt dated January 23, 1942 w i t h the United States Govern

ment. I have attached a copy of t h i s Agreem.enr as my E x h i b i t No. 

(RRM-1). Under the terns of t h i s agreement, the Government 

obtained the necessary right-of-way f o r a 4.41 mile l i n e from 

downtown Pine B l u f f t o the Pine B l u f f Arsenal and SSW b u i l t and 

maintained the trac k . This track extended approximately from SP 

Milepost 268.6 i n downtown Pine B l u f f to SP Milepost 273 near the 

Arsenal property l i n e . From Third Avenue, t h i s l i n e extended i n 

a n o r t h e r l y d i r e c t i o n approximately four miles t o the Pine B l u f f 

Arsenal. The I n t e r s t a t e Commerce Commission approvea SSW's 

con s t r u c t i o n and operation of t.his l i n e as a common c a r r i e r by 

i t s d e cision dated February 14, 1942 i n Finance Docket No. 13608, 

St. Louis Southwestern Railway Co. Trustee et a l . -- Construction 

and Operation. A copy of t h i s decision i s attached hereto as 

E x h i b i t No. (RRM-2). 

From the 1940's t o the 1980's, the Cotton Belt a c t i v e l y 

used i t s Arsenal Lead t o provide r a i l service t o a number of 

d i f f e r e n t shippers located north of downtown Pine B l u f f . During 

t h i s same time period, MP operated a r a i l l i n e t h a t traversed 



Fourth Avenue through Pine B l u f f and extended north to the C i t y 

of L i t t l e Rock, Arkansas, passing nearby the Pine B l u f f Arsenal. 

I n A p r i l of 1954, the Pine B l u f f Arsenal permitted the 

Cotton Belt and MP t o construct the so-called "Gaylord Spur" to 

f a c i l i t a t e service t o c e r t a i n p r i v a t e industry located m the 

area j u s t south of the Arsenal. This spur, which the Cotton Belt 

and SP u l t i m a t e l y constructed i n 1956-57, branched o f f of the 

Arsenal Lead at approximately SP Milepost 272.8 j u s t south of the 

Arsenal. I n a d d i t i o n to the Gaylord Spur, the Cotton B e l t and MP 

b u i l t a crossover from MP's Pine B l u f f to L i t t l e Rock main l i n e 

t o the Arsenal Lead. From 1957 t o 1994, the Cotton Belt and MP 

a l t e r n a t e d switching the Gaylord Spur and the Arsenal every year. 

I n the l a t e 1970's or ea r l y 1980's, our l o c a l p u b l i c 

a u t h o r i t i e s began t o contemplate c e r t a i n means by which t r a f f i c 

congestion i n downtown Pine B l u f f might be r e l i e v e d . At tha t 

time, the Cotton Belt operated on Third Avenue and the MP ran 

down Fourth Avenue, w i t h a c o n f l i c t i n g crossing near Laurel 

Street. I n order t o advance t h i s "Rail Demonstration Project," 

consultants were retained t o evaluate p o t e n t i a l a l t e r n a t i v e s f o r 

f u t u r e r a i l service i n the Pine B l u f f area. Along w i t h then-

Superintendexit Reed, I attended many planning meetings w i t h 

representatives from, the Arkansas Highway Department, Jefferson 

County, the C i t y of Pine B l u f f , and c^e two r a i l r o a d s . 

One of the a l t e r n a t i v e s f i r s t considered was t o route 

the SP east and south of town to a connection w i t h i t s Texarkana 

main l i n e some miles south of Pine B l u f f , and t o route UP east of 

I 
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U.S. Highway 65 near Lake Pine B l u f f . The f i n a l decision, how

ever, was t o relocate the SP main t r a c k from i t s e x i s t i n g Third 

Avenue l o c a t i o n to Fourth Avenue, where MP had been operating 

alone. This r e l o c a t i o n would allow the two r a i l r o a d s to conduct 

j o i n t double t r a c k operations on Fourth Avenue, and would permit 

the c l o s i n g of several crossings i n Pine B l u f f . This plan 

g r e a t l y .̂ -educed the len g t h (and the r e f o r e the expense) of highway 

overpasses th a t were t o be b u i l t over the Fourth Avenue Corridor, 

and would permit the c l o s i n g of several grade crossings i n Pine 

B l u f f . For example, t h i s c o n s o l i d a t i o n permitted the four-lane 

Plum Street and Texas Avenue overpasses t o b'i l i m i t e d t o approxi

mately one c i t y block, rather than the more than two block length 

t h a t would have been required without r e l o c a t i o n of the SP l i n e . 

Following Mr. Reed's retirement i n 1982, I continued t o 

attend meetings regarding t h i s p r o j e c t and I worked c l o s e l y w i t h 

the p r i n c i p a l representatives of the various i n t e r e s t s to oversee 

the implementation of the f i n a l plan. By mid-1984, these p a r t i e s 

( i . e . , MP, SSW, the Arkansas State Highway and Transportation 

Department, the Ci y of Pine B l u f f , Arkansas, and Jefferson 

County Arkansas) signed a Memorandum of Understanding ("MOU") 

s e t t i n g f o r t h t h e i r inte-^.tions w i t h respect to the R a i l Demon

s t r a t i o n Project. I have attached a copy of t h i s MOU as Ex h i b i t 

No. (RRM-3) t o my statement. Thie MOU contemplated t h a t : ( i ) 

.SSW would abandon i t s t r a c k running through downtown Pine B l u f f 

and instead use the common c o r r i d o r w i t h MP on Fourth Avenue f o r 

j o i n t operations; ( i i ) SSW would abandon a spur trac k along S i x t h 



Avenue; and ( i i i ) SSW would e l i m i n a t e i t s connection to the 

Arsenal Lead on T h i r d Avenue. (At the time th a t we signed the 

MOU, there were four r a i l - s e r v e d i n d u s t r i e s i n the Gaylord Spur 

area i n a d d i t i o n t o the Arsenal). I should point cut t h a t while 

SP removed the T h i r d Avenue trac k , no formal abandonment e f f o r t 

was undertaken w i t h the ICC regarding e i t h e r the Th i r d Avenue 

Corridor or any other p o r t i o n of the Arsenal Lead. (The MOU, of 

course, d i d not contemplate t h a t we would abandon any p o r t i o n of 

the Arsenal Lead.) 

By removing the I h i r d Avenue connection t o the Arsenal 

Lead, of course, SP would cut o f f southern access t o i t s Arsenal 

Lead. Pursuant t o the p a r t i e s ' understanding, however, t h i s 

access was t o be replaced by access t o the Arsenal Lead from the 

n o r t h ( v i a trackage r i g h t s over MP's Pine B l u f f t o L i t t l e Rock 

main l i n e and a connection t o the Arsenal Lead b u i l t i n 1956-57). 

I n my view, t h i s merely meant that SP would move i t s connection 

t o the Arsenal Lead from one end t o the other. I t c e r t a i n l y was 

not our i n t e n t i o n as a part of the R a i l Demonstration Project t o 

give up ary r i g h t s that we had to serve new shippers on our own 

l i n e , and we d i d not enter i n t o an agreement through which we 

would s e r i o u s l y vindermine our a b i l i t y t o s a t i s f y our common 

c a r r i e r o b l i g a t i o n should any new shipper request service at a 

po i n t along the Arsenal Lead or Gaylord Spur. 

Much has been mada by UP i n i t s August 31 Opposition 

f i l i n g regarding the wording of the MOU regarding the r i g h t of SP 
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CO serve only i t s " e x i s t i n g shippers." I n t h i s regard, page 3 of 

my E x h i b i t No. (RRM-3) provides t h a t : 

[ t ] h e SSW w i l l have the r i g h t to provide r a i l 
s ervice t o t h e i r e x i s t i n g shippers and re
ceivers of railway carloads of f r e i g h t by use 
of r a i l connections as provided bv the pro
j e c t and/or as i n agreement w i t h MP opera
t i o n s . 

The SSW lead t o the Pine B l u f f Azienal 
w i l l be removed beginning at locations west 
of Ash Street, and the SSW w i l l have the 
r i g h t t o operate i n bridge movement only, 
over t r a c k s of MP f o r access t o the Pine 
B l u f f Arsenal. 

(emphasis added). Rather than being some form of severe l i m i t a 

t i o n on SSW's r i g h t to serve new shippers on the Arsenal Lead (";3 

UP suggests), t h i s language instead gave SP the r i g h t t o continue 

t o serve the shippers i t had previously served that were a f f e c t e d 

by the r e l o c a t i o n ; i . e . . those along i t s downtown r a i l c o r r i d o r . 

The Board should note that the " e x i s t i n g shippers" language i s 

presented as an a f f i r m a t i v e r i g h t of SSW's and not as some so r t 

of l i m i t a t i o n . 

I n r t h e r words, the MOU c e r t a i n l y does not i n d i c a t e 

that SSW " w i l l have the r i g h t to provide r a i l service t o t h e i r 

e x i s t i n g shippers but w i l l not have the r i g h t t o provide service 

t o new rhippers on i t s own l i n e . " S i m i l a r l y , the "bridge move

ment only" language that we see i n the MOU only p r o h i b i t s SP from 

serving any shippers on MP's track between Pine B l u f f and the 

connection t o the Arsenal. There i s no mention made of shippers 

located on SP's Arsenal Lead. 
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There i s a d d i t i o n a l language of the MOU th a t i s con

s i s t e n t w i t h t h i s i n t e r p r e t a t i o n . I n p a r t i c u l a r , the MOU i n d i 

cates (at page 8 of my Exhibit No. (RRM-3)) that MP: 

. . . w i l l promptly enter i n t o negotiations 
w i t h the SSW t o formulate agreement(s) gov
erning the j o i n t operations by the MP and SSW 
i n the Fourth Avenue common c o r r i d o r and t o 
serve the e x i s t i n g i n d u s t r i e s i n the downtown 
area. 

(emphasis added). I n other words, the MOU i t s e l f suggests th a t 

the " e x i s t i n g shippers" phrase t h a t UP now attempts t o use t o i t s 

advantage a c t u a l l y meant e x i s t i n g "downtown" shippers, not 

e x i s t i n g shippers (and only e x i s t i n g shippers) on the Arsenal 

Lead or Gaylord Spur. 

For the Board's information, the only a d d i t i o n a l 

agreement that we signed regarding trackage r i g h t s over MP's main 

l i n e n o r t h of Pine B l u f f was dated November 15, 1985. This 

agreement does not impact cne understanding set f o r t h i n the MOU, 

and t o the extent that i t precludes the construction of any spur 

t o "the J o i n t F a c i l i t y " (as UP observes i n i t s Opposition), i t i s 

i r r e l e v a n t t o the currant issue because Entergy i s proposing t o 

b u i l d out t o the Arsenal Lead and not to a J o i n t F a c i l i t y . 

I should also point out that during the same period of 

time i n which SP p a r t i c i p a t e d i n the r e l o c a t i o n p r o j e c t , an 

e n t i t y known as the Pine B l u f f I n d u s t r i a l Foundation became 

i n t e r e s t e d i n some land th a t was located east of the Arsenal Lead 

(to develop i n t o another I n d u s t r i a l Park). This Foindation had 
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been working t o encourage i n d u s t r i e s t o locate on t h i s land and 

approached me t o discuss the p o s s i b i l i t y of r e c e i v i n g switching 

service. One of t h e i r questions at that time was whether an 

i n d u s t r y located east of the Arsenal Lead would be able to 

receive service fromi SP alone, or from both SP and UP. My 

response at that time, which I believe was e n t i r e l y c o r r e c t , was 

t h a t UP would not have the a b i l i t y t o serve t h i s area, and t h a t 

only SP would be i n a p o s i t i o n to do so. This, of course, was 

based upon my understanding of our arrangements w i t h UP, whereby 

SP had the r i g h t t o operate over MP's Pine B l u f f t o L i t t l e Rock 

l i n e t o access the Arsenal Lead and Gaylord Spur, even to provide 

service to new shippers on our l i n e . In other words, any indus

t r y , i n c l u d i n g Entergy, that desired to do so could have b u i l t a 

spur t o any point along SP's Arsenal Lead and SP would have had 

the exclusive r i g h t to provide service t o th a t industry using i t s 

trackage r i g h t s over the MP. As I understand UP's argument i n 

i t s Opposition f i l i n g , taken t o i t s l o g i c a l conclusion, UP claims 

t h a t i t would have been the only c a r r i e r able t o provide service 

t o the new I n d u s t r i a l Park. There i s no l e g i t i m a t e basis f o r 

t h i s conclusion. 

I n my estimation, the best way t o evaluate both Entergy 

and UP's p o s i t i o n s i n t h i s dispute i s to consider the s i t u a t i o n 

t h a t e x i s t e d p r i o r t o the R a i l Demonstration Project. At t h a t 

time, Entergy c e r t a i n l y could have b u i l t a spur from White B l u f f 

t o the Arsenal Lead, and SP would have been able to provide 

service t o the p l a n t v i a our Th i r d Avenue connection t o the 
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Arsenal Lead. Now, i f we consider the s i t u a t i o n a f t e r the Rai l 

Demonstration Project, we i n e v i t a b l y reach the same conclusion. 

The only change tha t the Rai l Demonstration Project made was t o 

move the point of access to SP's A.senal Lead from the south t o 

the n o r t h . Therefore, SP would ha -e been able t o serve Entergy 

at t h i s time as w e l l , using i t s trackage r i g h t s over MP. 

I should point out that SP was not the proponent of the 

p r o j e c t and SP d i d not stand to ben e f i t from the p r o j e c t . We 

simply agreed t o a r e l o c a t i o n of our tr a c k as a m.eans t o as s i s t 

the community. S i g n i f i c a n t l y , our w i l l i n g n e s s t o p a r t i c i p a t e i n 

the R a i l Demonstration Project was necessarily conditioned on our 

understanding t h a t allowing our connection w i t h the Arsenal Lead 

t o be severed would not f o r f e i t any of our r i g h t s , or comprom.ise 

our a b i l i t y to meet our o b l i g a t i o n s . 

I n t h i s regard, I must take issue w i t h a comment made 

by my former a s s i s t a n t , Carl Bradley, i n h i s v e r i f i e d statement. 

S p e c i f i c a l l y , Mr. Bradley claims that SP made a t r a d e - o f f i n the 

Demonstration Project t h a t allowed i t t o avoid the cost of 

reconnecting i t s downtown l i n e w i t h the Arsenal Lead i n exchange 

f o r g i v i n g up i t s r i g h t to serve new shippers. I disagree 

s t r o n g l y w i t h t h i s c h a r a c t e r i z a t i o n . 

We at SP were w e l l aware of what we were doing. Since 

we knew th a t we had exa c t l y the same r i g h t s a f t e r the r e l o c a t i o n 

p r o j e c t t h a t we had enjoyed before, we had no reason to reconnect 

the Arsenal Lead t o the new main l i n e . I f we had suspected i n 

any way t h a t we were being asked t o give up our r i g h t t o serve 
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new shippers on <-ur l i n e , we would have i n s i s t e d that our new 

Fourth Avenue l i n e be connected t o the Arsenal Lead. Contrary to 

UP's argument, t h i s connection would have been performed at the 

expense of the Demonstration Project and not SP. See Exh i b i t No. 

(RRM-3) at 6, 12. (The MOU gave SP the r i g h t to approve the 

engineering d e t a i l s of the p r o j e c t . ) With the prospect of a new 

i n d u s t r i a l park being established on the land east of (and 

adjacent to) our Arsenal Lead, i t would have been extremely 

u n l i k e l y t h a t SP would have agreed t o an arrangement that would 

have cut us o f f from those p o t e n t i a l shippers. For the sake of 

c l a r i t y , I w i l l r e i t e r a t e t h a t the " e x i s t i n g shippers" language 

of the MOU permitted SP to continue to serve i t s shippers i n 

downtown Pine B l u f f and protected MP shippers t h a t were located 

on MP's l i n e between Pine B l u f f and the Arsenal, but d i d not 

p r o h i b i t SP from serving: ( i ) new shippers t h a t might choose to 

locate on SP's own trackage; or ( i i ) shippers t h a t desired to 

bui l d - o u t t o SP's l i n e . Given these considerations, i t i s 

u n r e a l i s t i c t o suppose that SP would make the t r a d e - o f f that Carl 

Bradley now suggests t h a t we made. 

Having been present at many meetings r e l a t e d t o the 

development and implementation of t h i s Project (from i t s incep

t i o n t o i t s completion), I am convinced that SP had the r i g h t to 

use i t s trackage r i g h t s over MP t o provide service t o an Entergy 

b u i l d - o u t . I know from t h i s personal involvement that the 

i n t e n t i o n of the p a r t i e s involved i n the Project was that neither 

MP nor SP would come out wi t h more than i t had at the beginning. 

- 11 -



I t was never the goal of the Project t o punish or r e s t r i c t e i t h e r 

party, but rather, t h a t through the w i l l i n g cooperation of a l l of 

the p a r t i e s ( i n c l u d i n g the two r a i l r o a d s ) , the C i t y of Pine B l u f f 

would b e n e f i t . I n i t s current i n t e r p r e t a t i o n , however, UP i s 

attempting t o claim t h a t i t gained and SP l o s t . That i n t e r p r e t a 

t i o n i s mistaken. 

F i n a l l y , I should note that even i f the Board were t o 

f i n d that UP i s correct i n i t s argument that SP d i d not obtain 

the r i g h t t o use i t s trackage r i g h t s over MP to serve new ship

pers on the Arsenal Lead (such as Entergy), the Board neverthe

less should f i n d that SP would have had the a b i l i t y and i n f a c t 

the common c a r r i e r o b l i g a t i o n to provide t h i s service d i r e c t l y 

over i t s Arsenal Lead. I n other words, i t i s evident t o me t h a t 

Entergy could have obtained competing service from SP p r i o r t o 

the UP/SP merger i n one manner or another As I indic a t e d at the 

outset of my statement, i f i n v i t e d to p a r t i c i p a t e (eithei- on a 

s i n g l e - l i n e or i n t e r l i n e basis) i n the movem.ent cf o r a l t o White 

B l u f f , we would have made every e f f o r t t o d i v e r t t h i s high-

volume, high-revenue t r a f f i c t o our l i n e and away from our main 

competitor i n the region. 

12 -
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by Sites ?Jiirfa?«fc«s;.il̂ ' 

CoBpray. th. partl«« ii*r«t<» oov.ntnt ead Kgr** aa foUo»«" HcUt«ir 

S i ! Coepony. oela i u « on^i^d " S S S l n 2 « City of 

•.«'^**"Sii!r°'' npFfsaa thn« It wlH ooMtmot aad aBlntcinrf without «cp»o*« to th* 09*«rnBent. Q l*od-ln track on aaid rlAt-«f-wDy T J I I S ^ 

booBdory of t]i« PIJM Bluff Ar*eiUl ««.err«tloiu COMtraotloa of th* llndSn t^ak 

ooa#tTu<rtl«a of Mid l«o4-ia traok otar md rlAt^t'Wiy oad •bell Aa ofl««i-SL «! 
•ooB «• po5^1* t^raotxtti m a m , thot t** ao^JEaS^'SiiSt i ^ o J ? ^ ^ 

rss:'tJs:s*.jfd̂ *:*'** "̂̂^ p*»i-i<« i«'oo«.s::t̂ sS'i*.d. 
nnd .. . . ^'^^^ CoBp«ay a iic«tt«« t« *at«r upon 
1 T li«r.l*l.efor. m*>it}9ii*4 for tfa* purpoM of ooMttScUal tS* 
leod-m trneit end for «te pwpoM of molateauoo of ond op«rotloAi «D wieTSoSt. 

r..—-<fco?*iV!Il*TI**^ ^'^^ It* Offt«*r« OP a«*ai». «vaiM no 

r f t T S ^ T - . r Holl»y county, or it* b«Mt«, la ooSotloa 

«^n«.««M* f|»p*h«^ wi4*r»too4 oDd C9r«*d ttwt tb« lle«Kt*« ft«r*ia gfupiad. Atuxll 
owitlaao m .ffeot t»%tl miAA tUui «• tho dpfprpemti aball arAar tb* raZwal of 4hat 



(njy-ci-^ iuc O'lj _ «' "f" • • •"-'̂  •' ->---—-. Exhibit No. (RRM-1) 

'. . ) Page 2 of 3 

. 2 • 

X • • * 
portlott of ttw l**d-la trvsk wklok aaa built at tL* expoaae of tlx* lt*il«wy Ocupmpi 
M>*XUB)» that oftor tlw laad^la Atwtk la ord*g*4 f«awv«d tho Xollnay Coê oay ahall 
h«v« BliMtr (50) day« arter Aim r««*lpt ot th* Oaaaemaa t̂a erAap aad x«eolpt of 
lDt«riit*t* Ouiwarna C«Mk,<ta«lQB Cartli'ioat* attthoritlais auoh •ba&4«aai*iit, withia 
Whieh to taiaaae aold load-In traek* I t la undoratoed aad a«r*«4 that I f th* i«*d~lB 
traok aeA appuraananama ara t^t raaorad wltbts a«l4 olaotgr (90) <ay parlod, t i t l* 
th*r*te ahall ir«*« la tha QDvaraaBCt wltbout furthar Mtloa broa^t, and ae' elaia for 
d«»a«*« oial&at tha QovanaHBt, lta offlcara or osmta, ahall bo exoat*4 by or 
aed* ab aeeotat thor«or. I t la fnrthar imdaratood ood asra«4 that If tho Ooranaaat 
ord«ra roMoval of th* load-la traek or aay portioa tharaof to aaothar loco-tl^a) thaa 
ih* OoTertaHBt ahall poy th* eoat ef aooh raavrol aad raloeotioa, and ahall lle*na* 
the Sallwoy OaapoBy to uao auoh of OoTenaiaat'a preailaaa oa aay ba nacaaaary fsr the 
reioostloh of aaaM« Vba lleanaea haraiby ^vmtad, aad oay iioaaaa granted for tho 
lood-lA track. I f r*locot*d aa hareiaebor* FroTld*d, shall b* fr** of aay raatai or 
other ohar^a, 

Asrmut Ul 
rata Sallwoy Ccavony acree* vhea 00 r*«a*ated, end uadar aaeh ooadltloh a 

lie eaaa la crastad te tho Rollwny Coavoay, to hoadlo, to ceA rxaai the laod-la track 
or a l l trooka of tha Ceramaaat raaehad via the laad-ln traek aa noy fron tin* ta 
tlae ba apaeifted by tho eangendl&« officer la eharsa ot tho Plaa Bluff Araaaal, or 
hia tuthorlaod rapraaoatativa, oil railroad cara ooaal̂ aad to and Crtja aold Pisa . 
Bluff Araaaal orar tho troeka of tha Rollwoy Coopooy and l-<a eonaaotioas, oad In 
Qoaoaotloa thorawith will fuzaiflb. aupply ond oparota aotlva power and provide tho 
peraonael oad faeilitiea ii*e*Ka*ry to th* proper hisadlla« oad tatwinm ot aaid core 
fia (ibore proridad, 

Xt la ejq^aaly uaderatood and osreed that the Bailwoy Coaipeny will 
perform tba oboveHaaaUeae<* tferrlee* to and froa tha Iced-ia trook or a l l troeka 
of tho Oovoraaaat raacuod via aold landp^ traek without ertro ebarg* over and above 
the lawful llba*4Mttl torlff rote applloehla at Pino Bluff Araaaal, Arkaaaaa. 

Tb* Oofvii naint win pandt or aolstola ao obatroetlon or thia^ oa lta 
preail*** adjoeaat to oay trook ovar whloh tb* tallwoy Convaay will operate haraunder 
whieh abnll bevo a vartioal olooroac* of l«aa thoa t«aaty-t«o (^) foot froo tho 
nearer rail or « horicoatol olotraaoa of lest thoa alfht end iwhalf {(J^) feat tr n /9 
froa th* ooater liaa of eay auoh trook, exeept leodiag plabfora elonraaao aaryaerven *^'<Jt 
end ooo-holf (7l> feet, unleaa prohibited by eoopatant poblto outborlty, '6a 

AWICU • 

Zt la uadaratoed that tha aovenaat ef rollread looonstlvee lavolv** aon* 
risk rrf f i ra , and tha Rallaoy Conpooty oaavaas oe raapeaaibiUty for lota or deaosa 
to psoporty of OovaniMaat artalns froa fire cauaod by loeocMtlvaa op«rat*4 by th* 
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Itellwr coapooy on th* leod-tn treek or any trook ef th* e*v*«M*nt, or in the 
Jtell^ty « i i r ^ , tar the parpoa* of -*rrla« the Ooveraaant, 

jtAnSffflMV, 

to mtaemr at ar dalecate to Ceaffreaa or Coc»laaloa«jAoll b̂  
tw»«itt*d to OBT ahor* or pnrt ef thl* aoBtrtot or to nny benaftt-that aoy arlea 
S S J J 2 . ^ a ? t h i r ^ . l o r . b . U no* b* eoaatmed to «xten4 to thia coatraet I f 
aade with a eo»po*atloa for lta tneml benefit. 

ASgcyt TTI 

•Bjle eoatroot *<*ll beeoao offeotlT* a* of the date of the etmplmtiat ot 
.xeouUon her->f and continue until further notice ^ t h o t ? . * ? ! * ? ! : ! ^ 
SSL^Bf! Rotiee of intention to tamlnata thia oontraet rtell b* at ^o option of 
t b K S t o d Motea. and rtwll be glvon In wrltln* by tho ooatraatia« off leer to the 

nib Se l than nlSty (go) daya la advaaoe of th« offactlva dnt<»of 
S S 2 t S S ^ o ^ i i r h . ^ n ahall i i u « to or bind ^ ' T ^ ' S J ^ V ' J ^ Z ^ A 

WBvnaD thot no rirtt of the Ooveramant ahall bo tronaferred or oa^iped, 
^ f S S « ? S S l l y ortaJJlInSrl ly , bxcept by expreaa ocreeMnt ocoeptobla to the 
^ u S y l i S ^ J S STvSiaentT. n l t ^ b y prohiblfd JW. trr ^ r i » « 
S o S i S T t i l * •ontreot to ony peraon. portnarAlp, or oorporatioa op.rotin« .old 
plent for or on babfOf of the awamDant* 

Apxf.cix vm 
ttla tnatruoent 1. executed by end -|h«ll be * ^ l a « / P » » ?J^fiI°S«SS!!Sin 

aot ftt OB individual, but aolaiy aa Truataa of tha proparty of St, *^>«^^*>"***J***™ 
S ^ u ; « ^ c i ? a 5 . ^ * e r , uadar^thortty ef the C<~x1.̂  i » J ^ ^ j i * P f O ' ^ - J l ^ ^ J 
--Bd«LrV flMtlon 77 of the B«ikrupt«y Act, Ja the Olatrlot Court of tho VtAiaA 
^ a a t7r ? S to^tS* Juilelol Oietriet otyLXaaattrl, Soafra Dlvl.lon, •"tl^Jj* 
- S t!e SfctSJ S S tr iou l . aouthweetew Itollwoy Ocopony. Debtor,- Oauaa Ho. 8497-

AWTICH PC 

not bo affoetlv* aatil ao approvod* 

HI ttraimo mmmt, the partiee hereto h'kv* exaeutod thia *«ro8B«»t th* day 
ted ya«r firat ahera writton* 

nRRBMlf BttRRXn), Truatee, 
H^wBNMoi j ^ ^ ^ Southwoabora Ballaay Coapanŷ  Debtor, 

Oilaf Spwratiac om< ,oer 

...y^aaipf^ 9. tam ^ hv itijmm) mmx» m& 
T, y. tWra, 
Lt . Col-» Oorpa of Ynglhaaara, 
Dlatriet Bflaaor. J 
APWOV 4B 10 T O I . J ^ m h ^ t f J S ! f f S l * j i a . ' -

TOTflL P.11 
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Finance Docket No. 12608 

ST, LOUIS SCUTHV7ESTE.RN RAILWAY COMPANY TRUSTEE 
ET AL, CONSTRUCTION AND OPERATION 

Submitted February 14. 1942, Decided February 17. 194g. 

C e r t i f i c a t e Issued au thor iz ing the t rus tee of the St , Louis 
Southwestern Railway Company, debtor, and the St, 
Louis Southwestern Railway Company, (1) to construct 
a l i n e of r a i l r o a d , and (2) to operate over a l i n e of 
r a i l r o a d . I n Je f fe r son County, Ark , 

A. H, Kiskaddon. John .7, M.urohy. njid B, F, Bat ts f o r a p p l l -

C O i l t S , 

REt'ORT OF THE CCMUIISSION 

DIVISION 4, COMMISSIONERS PORTER, MAHAFFIE, AND MILLER 

BY DIVISION 4: 
Berryman Kenwood, tmastee i n reorganizat ion proceed

ings of the St, Louis Southwestern Rr.llwny Corapany, debtor, 
and the Sfc, Louis Southwestern Railway Companv, on January 
23, 1942, J o i n t l y applied f o r au tho r i ty to (a) construct a 
l i n e of r a i l r o a d , extending from a po in t on the app l i can t s ' 
ex i s t i ng l i n e of r a i l r o a d on Third Avonue, Pine B l u f f , to 
the south boundary Una of the United States (Government 
Pine R l u f f Arsenal Reservation, approximately 4.41 mi les , 
and (b) oppr.'ate over a l i n e of r a i l r o a d w i t h i n the reserva
t i o n , 1,45 mi les , a l l In Je f fe rson County, Ark. No repro-
scn t f t l ons have been made by State a u t h o r i t i e s , and no 
objec t ion to gr.-i.ntlng the appl ica t ion has been presented. 

The proposed construct ion and operation arc f o r the 
sole purpose of a f f o r d i n g addi t iona l r a i l f a c i l i t i e s to a 
defense plant now I n the course of ccnst ruct lon at the 
reservat ion, Tho plant w i l l bo operated by or I n behal f of 
the United States Cxovcrnmcnt, According to the terms of an 
agreement provid ing f o r the r a i l r o a d conatruct ion contem
p la ted , the Crovernraont w i l l f u r n i s h the r igh t -o f -way and 
the appllcpT.ts w i l l construct pjid maintain the l i n e . A l l 
r a i l r o a d cars consigned to and fpom the plant w i l l be hand
l e d by the Applicants without extra charge over and above 
the l a w f u l l l n c - h a u l t a r i f f ra te . The contract I s t e rmin
able at the op t ion of the G-ovornmcnt upon not ice I n v / r l t l n g , 

Tho l i ne I n question w i l l connect w i t h tracks to be 
constructed w i t h i n the roBerv.'\tlon and w i l l s u b s t a n t i a l l y 
paraJ le l a l i n e of the t l l e sou r l P a c i f i c r a i l r o a d , vvhich 
also w i l l serve the defense p lan t . Construction Is expected 
to commence on February 15, 1942, and be completed on May 
15, 1942. Tho track w i l l bo stand.-'.rd gago and l a i d w i t h 
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second-hand 75-pound r a i l . There w i l l be f i v e open-declc 
wooden t r e s t l e s , aggregating 364 fee t i n length and from 
4 to 18 fee t i n height. The estimated cost of construct ion 
i s ^93,100 and w i l l be f inanced from the appl ican ts ' current 
funds . The proposed operation also w i l l be conducted over 
Government-owned tracks I n the reservat ion, Inc lud ing switch
i n g w i t h i n the p lan t . 

During construction of the defense plant the applicants 
exDect to handle 3,000 cars of construct ion mater ia l which 
v / l i l y i e l d o.<?tlmated gross revenues of ^150,000. The e s t i 
mated expenses are ?112,884, Ind ica t ing earnings o f $37,116. 
The ant ic ipa ted t r a f f i c f o r the f i r s t year .of operation 
a f t e r completion of the pl.ant and e.Hch year t he r ea f t e r f o r 
the duration of the w.ar I s 12,500 carloads. The annual 
r e su l t s of operation, based on the estimated t r a f f i c , are 
operating revenues $1,250,000; maln-l lno operating expenses -
maintenance of equipment |206,375, transport.atlon expenses 
5J378,125, and switching $50,000, t o t a l expenses 5634,500; 
ra i lway tax accruals $236,-200; h i r e of f r e i g h t cara at 82 
a car, $25,000; and net earnings $354,300. The operating 
expenses, except switching charges, which were determined at 
the rate of $4 a car, represent ce r t a in percentages based 
on the appl icants ' 1940 operations. Subs tan t ia l ly a l l of 
the ant ic ipated t r a f f i c i s to anM from the resc rya t l cn . 
Upon termination of the war, however, operations w i l l cease 
or the volume of t r a f f i c w l l l b c g rea t ly reduced. 

I t appears that the nroposed concstruction and opera
t i o n w i l l bc p r o f i t a b l e to the applicants and that such 
construct ion ar.d operation are required to comply .vith the 
G-overnment'9 p t j l l c y of h.-^-vlng av.^dlablc to plants of t h i s 
ch.^.racter tranjport.'^.tlon f a c i l i t i e s of two Independent l ines 
o f r a i l r o a d . 

Wo f i n d that the proccnt and f u t u r e j u b l l c convenience 
and necessity require (1) construction by Berrym^an Hen-
wocd, trustee I n reorganization proceedings of the St, Louis 
Southwestern Rallv/ay Company, debtor, and the St, Louis 
Southwestern Rallv/ay Company, of a l i n e of r a i l r o a d , ^Jid (2) 
operation by them over a l i n e of r a i l r o a d w i t h i n the United 
S t r tes Fine B l u f f Arsenal Roscrv.-tlon, as described herein, 
I n Jefferson County, Ark. 

An appropriate c c r t i f l c f t o w i l l be Issued, which w i l l 
provide that euch construction sha l l be commenced on or 
before March 15, 1942, f>Jid be completed on or before June 
15, 1942, 
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CERTIFICATE OP PUBLIC CONVENIENCE AJJD NECESSITY 

At a Session of the INTERSTATE CCMMERCE CplWISSION, D i v i 
sion 4, he jd at I t s o f f i c e i n Washington, D. C, , on 
the 17th day of February, A. D, 1942. 

Pinance Docket No. 13608 , 

ST. LOUIS SOUT.HTOSTERN RAILWAY COIPANY TRUSTEE 
ET AL. CONSTRUCTION AND OPERATION 

Inves t i ga t i on of the matters and things Involved i n 
t h i s proceeding having been made, and said d i v i s i o n hav
i n g , on the date hereof, made and f i l e d a repor t con ta in 
i n g I t s f i n d i n g s of f a c t and conclusions thereon, which 
repor t i s hereby r e f e r r e d to and made a pa r t hereof: 

I t i s hereby c e r t i f l ^ ^ . That tho present and f u t u r e 
pub i i c convenience and necessity requi re (1) cons t ruc t ion 
by Berryman Kenwood, t rus tee i n reorganizat ion procecdlr*gs 
of the St. Louis Southwestern Railway Company, debtor, and 
the St. Louis Southv/cstcrn Railway Company, of the l l r i e o f 
r a i l r o a d , and (2) operat ion by tl^em over a l i n e of t*alljroaa 
w i t h i n the United States Government Pine B l u f f Arsenal ?.e^ 
e rva t ion , i n J e f f e r son County, A r k , , described I n the 
repor t a foresa id : Provided^ however, and t h i s c o r t l f l c a t o 
I s issued upon the express cond i t ion , that such construc
t i o n sha l l bc commenced on or before March 15, 1942, and 
be completed on or before Jvme 15, 1942. 

I t l a ordoredf That said t rus tee s h a l l repor t to t h i s 
Commission i n w r i t i n g the commcncc-tiont and completion of 
said l i n e of r a i l r o a d w i t h i n 16 da jT a f t e r auoh commence
ment and completion, r espec t ive ly . 

I t I s JTurthcr ordered^ That said t rus tee , when f i l i n g 
schedules es tab l i sh ing rates rJid charges appl icab le on 
said l i n e of r a i l r o a d , s h a l l I n such schedules r e f e r to 
t h i s c e r t i f i c a t e by t i t l e , date, and docket number. 

And I t i s f u r t h e r or(?ered^ Th.̂ .t said t rus tee s h a l l 
ropor t to t h i s Comml.'sslcn as required by va lua t i on order 
No, 24, e f f e c t i v e May 15, 1928, ^ 

By the Commission, d i v i s i o n 4, 
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MEMORANDUM OF UNDERSTANDING 

Pine Bluff, Arkansas 

Railroad Demonstration Project 

•••RECITALS-•• 

The Congress of the United States of America by enactment of the 

1973 Federal Aid Highway Act (Sec. 163) encouraged, among other things, 

rail and highway safety by providing for railroa^ relocation demonstra

tion projects. Section 140 of the Federal Aid Highway Act of 1975 amended 

Sec. 163 of the 1973 Act by directing the Secretary of Transportation to 

enter into such arrangements as necessary to carry out a demonstration 

project in Pine Bluff, Arkansas for the relocation of railroad lines for 

the purpose of eliminating highway railroad grade crossings. 

The parties to this Memorandum of Understanding are: 

1. Arkansas State Highway and Transportation Department (AHTD) 

2". Missouri Pacific Railroad Company (MP) 

3. St. Louis Southwestern Railway Company (SSW) 

4. City of Pine Bluff, Arkansas (PB) 

5. Jefferson County, Arkansas (JCj 

These are the parties which will have primary responsibility for design, 

I construction, operation and maintenance of the project. 

Various alternates for implementing a demonstration project have 

been investigated in coordination with the Pine Bluff Railroad Steering 

Conmittee. Subsequent to the F.Y. 1981 Federal Allocation Plan, limited 
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build, usable segments, were proposed and accepted for preliminary engirieering 

and design. The limited build project coisists of five (5) proposed grade 

separations at Texas, Walnut and Plum Streets and Sixth and Seventeenth 

Avanues. Attached as Exhibit "A", and made a part of this Memorandum by 

reference, is a map showing the locations of the proposed grade separations. 

A basic feature of the project is the consolidation of the operations 

of the MP and the SSW in a common corridor along Fourth Avenue within the 

Pine Bluff central city area. The main line track of the SSW will be relo

cated from the 3rd Avenue to the 4th Avenue corridor, generally paralleling 

the existing MP tracks. The SSW operation will make a transition from its 

existing main line on 3rd Avenue, beginning near Florida Street, and enter 

the 4th Avenue corridor near Louisiana Street, then make a transition to 

return to its existing main line between Locust and Fifth Avenue. Right-of-

way within the 4th Avenue corridor needed for the consolidated rail operations 

wi l l be provided by the City of Pine Bluff. The SSW will have the right to 

provide rail service to their existing shippers and receivers of railway 

carloads of freight by use of rail connections as provided by the project 

and/or as in agreement with MP operations. 

The SSy lead to the Pine Bluff arsenal will be removed beginning at a 

location west of Ash Street, and the SSW will have the right to operate in 

bridge movements only, over tracks of MP for access to the Pine Bluff Arsenal. 

-2-



EXHIBIT A 
Pine Bluff Railroad 
Demonstration Project 

FAP RR-8380(15) 

Grade Separations 

1. Texas Street 
2. Wainut Street 
3, Plum Street 
4, 6th Avenue 
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••-FUNDING-•• 

(1) This entire agreement is conditioned and contingent upon 95% or 

more of the eligible cost being funded by Federal funds. The 

remaining five percent of the funding of eligible costs will be 

arranged and/or made by JC and PB, except that the AHTD will pro

vide the local five percent matching amount for designated highway 

grade separations on State Highway facilities. 

(2) As specified in FHWA Memorandum dated January 4, 1974, pertaining 

to Implementation Procedures - (Section 163(a) - (k), Federal-Aid 

Highway Act of 1973, Demonstration Project - Railroad Highway Cross

ings), the procedures to be followed for advancing and completing 

these projects are to be in accordance with the standard procedures 

employed on regular Federal-Aid railroad-highway improvement pro

jects in cooperation with the state highway departments. Therefore, 

all project work shall be in accordance with applicable federal, 

state, county or city laws, statutes, ordinances, rules, regulations, 

policies or procedures. 

(3) The eligible costs under the terms of this agreement are those costs 

incurred to effect the consolidation of the MP and SSW rail operations 

in the central PB area, including appropriate switching and signali.za-

tion items, construct the limited build alternatives, and rehabilitate 

the portion of Third Avenue where tracks have been removed. The Third 

Avenue rehabilitation will consist of approximately 6,000 feet of 

improvements from Missouri to Mulberry Streets, including removing 

excess rock from the old track bed, partially removing rises at street 

-4-
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intersections, preparing and compacting the roadbed, and an ACHM 

overlay. The estimated contract price for this segment is $250,000. 

A preliminary cost for the total project has been estimated at H 

$19 million. Any upgrading costs required to meet federal government 

— .̂  design standards are considered eligible costs. 

• ! (4) With the exception of JC, PB and the AHTD as described in item (1) 

1 above, no party- hereto shall be required to finance or fund any 

eligible portion of the new trackage or grade separations. However, 

) other pai ties may participate in portions of the project in funds 

or in-kind services as voluntarily and mutually agreed among the 

' parties. Responsibility for funding and financing shall be limited 

to the local amount of the eligible cost of the new trackage, grade 

separations and street rehabilitation, for which the United States 

i has provided the actual funds for the Federal-Aid percent of each 

project. 

^ (5) All work performed or to be performed on the project is subject to 

j the availability of Federal funding. 

.1 
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SPECIFIC AGREEMENTS OF 
THE ARKANSAS STATE HIGHWAY AND TRANSPORTATION DEPARTMENT 

I The Arkansas State Highway and Transportation Department agrees it 

will: 

(1) At project expense administer and/or perform the design, prepare 

' I or have prepared plans and speci f icat ions, handle e l ig ib le 

u t i l i t y adjustments, construct or arrange for the construction 

) of the f a c i l i t i e s shown on Exhibit "A", together with the 

e l i g i b l e appurtenances thereto. 

'• (2) Appraise and acquire at project expense any and a l l additional 

j r ights-of-way outside the 4th Avenue Corridor necessary to con

s t ruc t the project. 

I (3) Part ic ipate in the local f ive percent matching amount by pro

viding matchinr funds to construct grade separations for state 
i 

^ highway f a c i l i t i e s only, according to prelect plans and 

I spec i f icat ions. 

(4) Af ter grade separations have been designed and constructed 

I according to project plans and specif ica :ions, maintain at i t s 

^ cost and expense such f a c i l i t i e s on the State Highway System. 

'•• (5) Work wi th PB and JC concerning continued public information and 

involvement during project implementation. 

I 
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SPECIFIC AGREEMENTS OF 
THE MISSOURI PACIFIC RAILROAD COMPANY 

Missouri Pacific Railroad Company hereby specifically agrees that: 

(1) It will not oppose or protest any applications filed by the SSW 

with the Transportation Commission of Arkansas or the Interstate 

Commerce Conmission or other relevant government authorities 

which are required in order for tracks to be built and for opera

tions of the MP and the SSW to be consolidated in the common 

corridor along 4th Avenue, provided such applications are in 

accordeiice with this Memorandum of Understanding. 

(2) It will promptly enter into negotiations with the SSW to formu

late agreement(s) governing the joint operations by the MP and 

SSW in the Fourth Avenue common corridor and to serve the exist

ing industries in the downtown area. The agreement(s) will be 

completed and executed before the consolidation of operations 

of the MP and the SSW is begun; or if agreement(s) h-us not been 

reached by a time appointed by the AHTD. the MP and SSW will by 

miitual agreement submit the matter to araitration for a period 

of no longer than 30 days and in such event the decision of the 

arbitrator will be binding upon both parties. 

(3) It will provide written approval of engineering details, plans, 

and specifications, when satisfactory from a railroad (MP) 

I standpoint, prior to project implementation. 

) 

•7-
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I SPECIFIC AGREEtCNTS OF THE MP (Cont'd) 

I (4) In the event a street underpass is selected, it will maintain 

the tracks and bridge structure, excluding abutments and founda

tions, which will be maintained by the public agency having 

jurisdiction over ttie subject street or roadway. 
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SPECIFIC AGREEMENTS OF 
I THE ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 

St. Louis Southwestern Railway Company hereby specifically agrees 

that: 

I (1) It will promptly file and prosecute any and all applications 

necessary for it to secure authority from either the Transpor-

! tation Commission of Arkansas or the Interstate Commerce Com-

j mission or other relevant government authorities for construc

tion of tracks to connect its main line on 3rd Avenue to its 

I newly constructed line on 4th Avenue, to conduct operations over 

the common corridor and to operate over MP tracks for access to 

the Pine Bluff Arsenal. 

(2) It will not oppose or protest any applications filed by the MP 

with the Transportation Commission of Arkansas or the Interstate 

Commerce Conmission or other relevant government authorities 

which are required in order for operations of the MP and the 

• SSW to be consolidated in the 4th Avenue Corridor, provided 

such applications are in accordance with this Memorandum of 

1 
Understanding. 

I (3) It will promptly enter into negotiations with the MP to formu

late agreement(s) governing the joint operations by the MP and 

i SSW in the Fourth Avenue common corridor and to serve the exist-

j ing industries in the downtown area. The agreeroent(s) will be 

completed and executed before the consolidation of operations of 

j the SSW and the MP is begun; or if agreement(s) has not been 
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SPECIFIC AGREEMENTS OF THE SSW (Cont'd) 

reached by a time appointed by the AHTO, the MP and SSW will by 

mutual agreement submit the matter to arbitration for a period 

of no longer than 30 days and in such event the decision of the 

arbitrator will be binding upon both parties. 

~| (4) It will execute procedures for abandonment on the rection of 

spur track along 6th Avenue to accommodate the planned 6th Avenue 

I grade separation. Rail service for the area will be continued 

according to item (3) above, and the right-of-way for this aban-

^ doned section will be disposed of according to item (7). The 

^ removal of track materials on the abandoned section is project 

expense. 

(5) Upon completion of the new consolidated portion along Fourth 

Avenue, the SSW shall commence operations over the system and 

; immediately commence procedures for abandonment on the unused 

paralleling section on Third Avenue and, at project expense, 

art-ange for removal of this rail segment. 

I (6) All track materials recovered from the abandoned section(s) that 

are accepted by SSW and returned to stock shall be credited to the 

i 
! project at current secondhand prices of sjch used material. Ma-

( terial recovered and not accepted for reuse by SSW shall, follow

ing an opportunity for AHTD inspection, be sold by SSW to the 

I hijhest bidder; or if SSW practices a system of periodic disposal 

by sale, credit to the project shall be at the going prices supported 

by the records of SSW. The cost of removing, salvaging, transport

ing, and handling all recovered materials, including rails and cross 

ties, shall not exceed the value of those materials recovered. 

-9-
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SPECIFIC AGREEMENTS OF THE SSW (Cont'd) 

(7) It will enter into agreement with PB to convey by appropriate in

struments, abandoned track rights-of-way along Third Avenue and 

for the spur track right-of-way along 6th Avenue, free of any 

cost to PB. for use in current or future transportation plans or 

for other public purposes, 

(8) It will provide written approval of engineering details, plans, 

and specifications, when satisfactory from a railroad (SSW) 

standpoint, prior to project implementation. 

(9) In the event a street underpass is selected, it will maintain 

the tracks and bridge structure, excluding abutr-ients and founda

tions, which will be maintained by the public agency having 

jurisdiction over the sjbject street or roadway. 
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SPECIFIC AGREEMENTb OF 
THF r.TTY QF PINE BLUFF, ARKANSAS 

The City of Pine Bluff agrees to: 

(1) Cooperate with each other party of this Memorandum of Under

standing and use their best effort to cause this project to 

be constructed as expeditiously as possible. 

(2) Enter into written agreement or agreements with JC to provide 

one-half of the five percent local matching funds for the pro

ject, except for those highway grade separations on state high

way facilities where the local match will be provided by AHTD. 

(3) Enter into agreement with SSW to receive by appropriate instru

ments, any property abandoned under the project lying within the 

corporate limits of PB at the time of conveyance to be used in 

current or future transportation plans or for other public pur

poses. In the event PB chooses to dispose of the property, they 

will provide AHTD a monetary amount equal to the appraised esti

mate of just compensation to be credited to the project. 

(4) Review and update as necessa<'y, existing city ordinances per

taining to railroad operations remaining in the inner city. 

(5) Maintain at its cost and expense, such city street facilities 

constructed as a part or result of this project. 

(5) Work with JC and the AHTD concerning continued public informa

tion and involvement during project implementation. 
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SPECIFIC &r,PFt:Mi:NT<; OF THE CITY OF PINE BLUFF (Cont'd) 

(7) Convey by appropriate instrument{s) the additional right-of-

way requirements needed for accomplishing consolidation of 

the operations of the MP and the SSW within the Public Common 

along Fourth Avenue. 

(8) Maintain or arrange to have maintained, at its cost and expense, 

the grade separations not on the State Highway System, after 

such facilities have been designed and constructed according 

I to project plans and specifications. 

n 

i 
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SPECIFIC AGREEMENTS OF JEFhERSON COUHIT. ARKANSrw 

Jefferson County. Arkansas agrees to: 

(1) Cooperate with each other party of this Memorandum of Under

standing a.id use their best effort to cause this project to 

be constructed as expeditiously as possible. 

(2) Enter into written agreement or agreements with PB to p-ovide 

one-half of the five percent local matching funds for the pro-

i ject. except for those highway grade separations on state high

way facilities where the local match will be provided by AHTD. 

t (3) Work with PB and the AHTD concerning continued public informa-

! tion and involvement during project implementation. 

i 

1 
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GENERAL AGREEMENTS 

All parties hereto agree: 

(1) They will each cooperate with the other and use their best 

efforts to cause the project to be constructed as expeditiously 

as possible. All work contemplated in this ag.-eement shall be 

1 perfonned in a good and workmanlike manner in accordance with 

, the approved plans and specifications which are to be developed 

' to the satisfaction of the parties, and as a part of the Area 

; Transportation Study. 

(2) The books, papers, records, and accounts of the parties, so 

. far as they relate to the items of expense for labor and mater

i a l s , or are in any way connected with the work herein contem

plated, shal l , at a l l times, be open to inspection and audit by 

! the authorized representatives of the parties and the Federal 

Highway Administration. 

' (3) The parties agree, as between themselves, that each will be 

solely responsible for any actions, costs, fees and damages, 

' ' and l iabi l i ty resulting from injury, death and/or property 

i damage which is caused by an act or omission of their respec

tive agents or employees working in the course and within the 

j scope of this project. The provisions of this section are for 

the exclusive benefit of the parties hereto and not for the 

benefit of any other party. 

I (4) The parties hereto agree and understand that a l l work contem

plated by this agreement will be in compliance with the 
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GENERAL AGREEMENTS (Cont'd) 

regulations of the Department of Transportation, Ti t le 49, 

Code of Federal Regulations, Part 21, issued in implementa

tion of Ti t le VI of the Civil Rights Act of 1964, as amended, 

unless such regulations are superceded by more pertinent 

regulations applicable to specific parties, e.g.. MP and SSW. 

(5) That a l l applicable regulations of the Federal Highway Admin

istration Federal-aid Program Manual. Vol. 6, Chapter 6, 

Section 2, Sub-section 1, are incorporated herein by reference. 

(6) In connection with the performance of work under this agree-

I 

I ment, the parties agree not to discriminate against any 

employee or applicant for employment because of race, religion, 

color, national origin, sex or age. Such agreement shall in-

' elude, but not be limited to, the following: employment, up-

qv-ading, demotion or transfer, recruitment or recruitment 

advertising, layoff or termination, ratas of pay or other 

I forms of compensation, and selection for training, including 
apprenticeship. 

I (7) ̂ his agreement shall inure to the benefits of and be binding 

I upon the successors and assigns of the MP, the SSW, JC, PB, 

and the AHTD. 
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IN WITNESS WHEREOF, the parties hereto have caused this 

agreement to be executed by their of f icers duly authorized as of 

the day and year herein wr i t ten . 

APPROVED AS TO FORM: 

leneral Council, AHTD , 

Lh-I^ 

ST. LCUIS SOUTHWESTERN RAILWAY 
COMPANY 

BY 
TITLE- jttsti'iai ?'-siî '''-Ca"''*̂ ^ 

Date 

MISSOURI PACIFIC RAILROAD COMPANY 

BY \y 
<..S-'rQ 

TITLE: 
3fl̂ >r«|ident Operatioa 

"7 Date" 

CITY OF PUfe BLUFF 
r 

BY 

TITLE: 

I f Date / 

JEFFERSON COUNTY, AR 

ARKANSAS STATE HIGHWAY 
AND TRANSPORTATION DEPARTMENT 

Dirs 

and Transportation 

7 Toite 

APPROVED: 

Oi V i s i on"Admini strator 
FEDERAL HIGHWAY ADMINISTRATION 

"7 Ôate 



VRRTFTCATIQN 

State of Arkansas 

County of Jefferson 
) SS: 

Robert R. McClanahan, being duly sworn, deposes and 

says that he has read the foregoing statement, knows the contents 

thereof, and that the same are true as stated to the best of his 

knowledge, information, and bel i e f . 

Robert R. McClanahan 

Subscribed and sworn 
to before me th i s lU)-H— 
day of September, 1999 

Notary Public 

My Commission expires: 
PAUIAK-MCOBAW j 

i QrantCoootrAriDuau 
My Ckanr*'—n7/l(VM 





BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
--- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRAND WESTERN 
RAILROAD COMPANY 

Finance Docket Nos. 32760 

VERIFIED STATEMENT OF 
CHARLES W. JEWELL, JR. 

My name i s Charles W. Jewell, Jr. I am the D i r e c t o r , 

Coal Supply f o r Entergy Services, Inc. ("ESI"). My o f f i c e 

address i s 10055 Grogans M i l l Road, Suite 300, The Woodlands, 

Texas 77380. 

I j o i n e d ESI ( i n my present posit i o n ) on March 31, 

1997. Pri o r to j o i n i n g Entergy, I was employed by PacifiCorp, a 

large investor-owned e l e c t r i c u t i l i t y operating i n the northwest

ern United States, as Manager, and then Director, of Coal and 

Fuel Supply. 1 held t h a t p o s i t i o n f o r approximately four years. 

P r i o r t o j o i n i n g PacifiCorp, I worked f o r several companies, 

p r i m a r i l y i n the f i n a n c i a l and business development areas. I 

have a B.S. i n Accounting frcm West V i r g i n i a U n i v e r s i t y and a 

Masters i n Business Administration from Marshall U n i v e r s i t y . 

As I explained i n a V e r i f i e d Statement f i l e d i n t h i s 

proceeding on October 23, 1997, my r e s p o n s i b i l i t i e s as D i r e c t o r , 

Coal Supply f o r ESI include the a c q u i s i t i o n of coal and r e l a t e d 



t r a n s p o r t a t i o n f o r a l l of the e l e c t r i c u t i l i t y operating .subsid

i a r i e s of Entergy Corporation. Entergy Corporation i s an 

investor-owned p u b l i c u t i l i t y holding company r e g i s t e r e d pursuant 

to the Public U t i l i t y Holding Company Act of 1935. The Entergy 

operating companies include Entergy Arkansas, Inc. ("Entergy 

Arkansas," formerly known as Arkansas Power & Light Company), 

Entergy Gulf States, Inc. (formerly Gulf States U t i l i t i e s Com

pany) , Entergy Louisiana, Inc. (formerly Louisiana Power & Light 

Company), Entergy M i s s i s s i p p i , Inc. (formerly M i s s i s s i p p i Power St 

L i g h t Company), and Entergy New Orleans, Inc. (formerly New 

Orleans Public Service, I n c . ) . ESI i s a wholly-owned s u b s i d i a r y 

of Entergy Corporation, and acts as the agent f o r the above-named 

operating ccmpanies i n acquiring f u e l and r e l a t e d t r a n s p o r t a t i o n 

f o r t h e i r c o a l - f i r e d power pla n t s , i n c l u d i n g Entergy Arkansas' 

two large c o a l - f i r e d plants i n Arkansas, the White B l u f f Steam 

E l e c t r i c S t a t i o n ("White B l u f f " ) and the Independence Steam 

E l e c t r i c S t a t i o n ("Independence"). ( I w i l l r e f e r t o ESI and 

Entergy Arkansas, Inc. c o l l e c t i v e l y as "Entergy" i n t h i s s t a t e 

ment .) 

The purpose of t h i s V e r i f i e d Statement i s t o provide 

the Surface Transportation Board w i t h f a c t s concerning Entergy's 

plans t o construct a r a i l l i n e connecting the White B l u f f S t a t i o n 

t o l i n e s formerly owned by the Southern P a c i f i c Transportation 

Company ("SP") i n the Pine B l u f f , Arkansas area. As explained 

below, t h i s connection i s necessary t o assure the r e l i a b i l i t y of 



coal d e l i v e r i e s , as wel l as t o introduce competitive r a i l aervice 

to White B l u f f . 

Entergy Arkansas produces, d i s t r i b u t e s and s e l l s 

e l e c t r i c power t o approximately 600,000 r e s i d e n t i a l , commercial 

and a g r i c u l t u r a l customers located i n 63 countries i n Arkansas, 

and also engages i n the wholesale power market. I t s White B l u f f 

and Independence Plants c o l l e c t i v e l y consist of four u n i t s (two 

at each p l a n t ) , w i t h a combined capacity of approximately 3,337 

megawatts. Each plant i s capable of burning approximately 6.5 

m i l l i o n tons of coal annually, or 13 m i l l i o n tons i n t o t a l , a l l 

of which i s produced i n the southern Power River Basin ("PRB") of 

Wyoming, and a l l of which i s transported by r a i l ( c u r r e n t l y , the 

Union P a c i f i c Railroad Company ("UP")). 

Since August 1984, Entergy Arkansas' PRB coal has been 

transported t o i t s White B l u f f and Independence plants pursuant 

t o long-term r a i l t r a n s p o r t a t i o n agreements. On July 23, 1983, 

the f i r s t of these agreements was entered by and between Entergy 

Arkansas, UP, and two UP predfcesser companies, Western Railroad 

Properties, Incorporated ("WRPI") and Chicago and North Western 

Transportation Company ("CNW"). This agreement provided f o r the 

t r a n s p o r t a t i o n of coal o r i g i n a t i n g i n the PRB and destined ror 

Entergy Arkansas' White B l u f f and Independence Plants (the "UP 

Agreement"). A r e l a t e d agreement was executed the same day by 

and between Entergy Arkansas and another UP predecessor company, 

the Missouri P a c i f i c Railroad Company ("MP")(the "MP Agreement"). 

The 1983 agreements became e f f e c t i v e upon t h e i r approval by the 
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I n t e r s t a t e Commerce Commission ("ICC") pursuant to 49 U.S.C. § 

10713, and are i d e n t i f i e d as Contract Numbers ICC-UP-C-505 and 

ICC-MP-C-0403. 

On October 1, 1991, Entergy Arkansas, UP, WRPI, CNW and 

MP executed the I n t e r i m R a i l Transportation Agreement ("Interim 

Agreement"), ICC-WRPI-C-0065, which was also approved by the ICC. 

The execution of the I n t e r i m Agreement e f f e c t i v e l y formed one 

r a i l t r a n s p o r t a t i o n agreement co n s i s t i n g of the In t e r i m Agreement 

and the 1983 Agreements ("Rail Transportation Agreement"). 

Under the Rai l Transportation Agreement, Entergy 

Arkansas i s c u r r e n t l y committed to ship 100% of the coal o r i g i 

n a t ing i n the PRB and destined to White B l u f f and Independence 

v i a the UP, w i t h a minimum volume of 10 m i l l i o n tons per year. 

Upon e x p i r a t i o n of the I n t e r i m Agreement at the end of 1999, 

Entergy may no longer be required to transport 100% of i t s PRB 

requirements v i a UP. Rather, Entergy Arkansas' volume commitment 

may be reduced t o 90% of the coal transported v i a any mode from 

the PRB t o White B l u f f and Independence via the UP, subject t o a 

maximum volume commitment of 12.5 m i l l i o n tons. Ir. a d d i t i o n , the 

minimum volume commitment may no longer be applicable. 

Currently, the two Arkansas stations are capable of 

using (assuming UP i s capable of d e l i v e r i n g , and/or w i l l i n g to 

d e l i v e r , a l l of Entergy's required tonnage) 13 m i l l i o n tons of 

coal per year. Accordingly, i f Entergy were t o continue to 

consume coal at t h i s r ate f o l l o w i n g the e x p i r a t i o n of the I n t e r i m 

Agreement, Entergy could move at least 1.3 m i l l i o n tons per year 
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by c a r r i e r s other than UP to e i t h e r s t a t i o n . Thus, even i f 

Entergy's con t r a c t u a l r e l a t i o n s h i p w i t h UP remains unchanged, 

Entergy may be able t o ship t h i s volume of tonnage t o White B l u f f 

by other c a r r i e r s e f f e c t i v e January 1, 2000, assuming the a v a i l 

a b i l i t y of a s u i t a b l e connection, i . e . , the proposed r a i l l i n e . 

In a d d i t i o n , there remains a p o s s i b i l i t y t h a t a l l of 

Entergy's PRB volumes m.ay be a v a i l a b l e f o r a l t e r n a t i v e transpor

t a t i o n service by the time construction of the proposed White 

B l u f f r a i l l i n e i s completed. Entergy i s c u r r e n t l y seeking 

j u d i c i a l c a n c e l l a t i o n of i t s r a i l t r a n s p o r t a t i o n agreement w i t h 

UP based on UP's breaches of i t s c o n t r a c t u a l service standards 

during the l a s t several years. Entergy Services, Inc. and 

Entergy Arkansas. Inc. v. Union P a c i f i c Railroad Company, Case 

No. 8:98CV345 (U.S.D.C, D. Neb.). As Entergy has explained i n 

p r i o r Board f i l i n g s , over the l a s t several years i t s r a i l service 

has been abysmal. UP has suffered through severe service c r i s e s 

i n 1994, 1995, 1997 and 1998. Throughout t h i s period, UP consis

t e n t l y has f a i l e d to comply wit h the contract service standards 

(most notably the stated t r a n s i t times). As a r e s u l t , Entergy 

has endured several periods when i t received i n s u f f i c i e n t quanti

t i e s of coal t o sustain normal burns, and needed to c u r t a i l 

generation at i t s Arkansas c o a l - f i r e d plants. In a d d i t i o n , 

Entergy has been required t o replace l o s t c o a l - f i r e d generation 

w i t h more expensive po'wer generation sources i n order t o serve 

i t s customers. S p e c i f i c a l l y , UP f e l l short of i t s d e l i v e r y 

o b l i g a t i o n s by c r e a t i n g s u b s t a n t i a l d e f i c i t tonnages since 1994 
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and by f a i l i n g to make up those d e f i c i t s by approximately 3.0 

m i l l i o n tons i n 1994 and 1995, and approxim.ately 3.5 m i l l i o n tons 

i n 1997 and 1998, or a t o t a l of roughly 6.5 m i l l i o n tons over the 

l a s t f i v e years. That amount of coal i s enough to keep the White 

B l u f f p l a n t running at normal l e v e l s f o r an e n t i r e year. 

UP has r e c e n t l y attempted t o d i s t r a c t the Board from 

the above r e a l i t i e s . I n an Opposition f i l e d i n response t o 

Entergy's P e t i t i o n f o r An Exemption to Construct and Operate a 

Ra i l Line Between White B l u f f and Pine B l u f f , Arkansas, Finance 

Docket No. 33782. UP Witness Gough attempts t o blame Entergy f o r 

the above d e f i c i e n c i e s i n service. I have previously addressed 

v i r t u a l l y a l l of the points raised by Mr. Gough and explained why 

hi s claims are without merit i n my V e r i f i e d Statements dated May 

18, 1998 and June 16, 1998 i n Ex Parte No. 573. 

While I do not intend t o restate a l l of the reasons why 

Mr. Cough's statement d i s t o r t s the fa c t s and igiiores the p a r t i e s ' 

c o n t r a c t u a l o b l i g a t i o n s and r i g h t s , there are c e r t a i n very 

s i g n i f i c a n t f a c t s t h a t UP and Mr. Gough conveniently omit th a t I 

believe the Board should consider. F i r s t , n e i ther UP nor Mr. 

Gough informs the Board that the service d e f i c i e n c i e s c i t e d by 

Entergy i n i t s Emergency P e t i t i o n have been found t o be a breach 

of contract by the United States D i s t r i c t Court f o r the D i s t r i c t 

of Nebraska. On January 28, 1999, a Federal D i s t r i c t Court Judge 

granted summary judgment on Entergy's Motion f o r P a r t i a l Summary 

Judgment as t o Entergy's claim th a t UP had breached the agreement 

by f a i l i n g t o transport a l l coal tendered b/ Entergy, th e r e f o r e 
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c r e a t i n g d e f i c i t s and i n f a i l i n g to make up d e f i c i t tonnage 

w i t h i n the succeeding calendar quarter. See Ordpr dated January 

28, 1999 (Exhibit No. (CWJ-1)), at 23. The Judge also made 

clear t h a t i f Entergy can prove that UP's breach v/as "material," 

then Entergy " i s e n t i t l e d t c not perform i t s remaining duties 

under the contract." I d . at 19. The issue of the m a t e r i a l i t y ot 

the breach remains pending i n the l i t i g a t i o n . T r i a l i s c u r r e n t l y 

scheduled f o r the F a l l of 2000. The issues that UP has raised as 

to Entergy's r e s p o n s i b i l i t y f o r not a s s i s t i n g UP i n connection 

with ies breaches of the service standard are issues t h a t are 

c u r r e n t l y pending before the Court and have been, and are, the 

focus of considerable discovery. 

Second, UP suggests th a t Entergy has somehow b e n e f i t t e d 

over the years (despite UP's substandard service) because of i t s 

"low" rates under the contract. Rest assured that Entergy's rate 

l e v e l s are not "low." On the contrary, Entergy'r rates are 

amongst the highest paid by shippers i n our geographic region. 

In f a c t , during a speech given l a s t week at the Western Coal 

Transportation Association's 1999 F a l l Meeting, Mr. J e r r y Vanin-

e t t i of Resource Data I n t e r n a t i o n a l , Inc. ("RDI") i d e n t i f i e d 

Entergy as the shipper paying the highest annual above-market 

premium f o r r a i l t r a n s p o r t a t i o n service. See E x h i b i t No. 

(CWJ-2). This f a c t i s p a r t i c u l a r l y d i s t u r b i n g given the l e v e l s 

of service that we have received i n exchange f o r these premium 

rates. Also, the s u b s t a n t i a l savings c i t e d by Mr. Gough must be 

considered i n context. While i t i s true t h a t Entergy's i n i t i a l 
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contract rates r e s u l t e d i n savings r e l a t i v e to the rates t h a t 

were being charged p r i o r t o 1383, i t i s also true that the ICC 

found the p r i o r rates to be unlawful. I n a d d i t i o n , while i t i s 

t r u e t h a t the UP outbid ETSI to obtain the Entergy Arkansas 

business, i t i s well-known that ETSI's competitiveness was 

quashed by the e f f o r t s of the western r a i l r o a d s . Thus, the f a c t 

t h a t Entergy Arkansas was b e t t e r o f f i n i t i a l l y under i t s r a i l 

c ontract w i t h UP does not have any relevance. What i s relevant, 

as the Court has already recognized, i s that UP i s not p r o v i d i n g 

the service t h a t i s required under the Rail Transportation 

Agreement. 

F i n a l l y , UP boasts that i t i s "flooding" Entergy w i t h 

coal i n recent months. This mi.sses the p o i n t . Entergy has a 

c o n t r a c t u a l r i g h t and need to get the amount of coal required 

under the contract when i t i s needed. The f a c t t h a t UP can 

d e l i v e r more coal today than we need does nothing to change the 

f a c t t h a t UP breached our contract and delivered 6.5 m i l l i o n tons 

less coal than Entergy required over the l a s t f i v e years. 

S i m i l a r l y , the f a c t that UP may have delivered more coal i n 1998 

than i n 1997 i s misleading - the bottom l i n e i s they s t i l l f a i l e d 

to d e l i v e r the coal that was required i n 1998. 

I t i s i n the above context that Entergy began t o 

reevaluate i t s options f o r a competitive a l t e r n a t i v e at White 

B l u f f . Entergy made a pre l i m i n a r y i n v e s t i g a t i o n of these options 

i n 1995. We r e v i s i t e d t h i s issue i n 1998, both i n a n t i c i p a t i o n 

of the a v a i l a b i l i t y of 10% of our PRB tonnage upon e x p i r a t i o n of 



the I n t e r i m Agreement, and as a p o t e n t i a l means t o p r o t e c t 

ourselves trom f u t u r e UP r a i l service d i s r u p t i o n s . S p e c i f i c a l l y , 

we contracted w i t h an engineering f i r m . Black & Veatch, t o review 

the various p o t e n t i a l r outings that might be a v a i l a b l e t o connect 

the White B l u f f p lant to a l i n e formerly owned and operated by a 

former s u b s i d i a r y of the Southern P a c i f i c Railroad ("SP"), the 

St. Louis Southwestern Railway (which was commonly r e f e r r e d t o 

as the "Cotton B e l t " ) . I n the course of e x p l o r i n g those poten

t i a l r o u t i n g s , we entered i n t o discussions w i t h the Pine B l u f f 

Arsenal t o use t h e i r e x i s t i n g trackage and right-of-way i n 

connection w i t h new t r a c k t c be constructed by Entergy from White 

B l u f f t c the Arsenal. Further research i n d i c a t e d t h a t the 

Arsenal was formerly served by both the Missouri P a c i f i c and 

Cotton Belt r a i l r o a d s , and that the t r a c k over which the Cotton 

B e l t served the Arsenal (1) i s s t i l l i n place and connected t o 

the Arsenal t r a c k at the south end of the Arsenal, and (2) was 

owned by SP/Cotton Belt at the time of the UP/SP merger. 

Entergy also learned that Cotton Belt had an i n d u s t r i a l 

spur t h a t connected w i t h i t s l i n e serving the Arsenal trackage. 

This spur trackage, known as the Gaylord Spur (or the "Dierks 

Paper Lead"), was constructed i n the mid-1950's f o r the purpose 

of serving p r i v a t e i n d u s t r y i n the area. The Gaylord Spur began 

at what was then Cotton Belt milepost 272.8, j u s t south of the 

Arsenal, and continued i n a southeasterly d i r e c t i o n f o r several 

thousand f e e t . A crossover j u s t north of the Gaylord Spur 

connected the Cotton Belt t r a c k to MP's Pine B l u f f - L i t t l e Rock 
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main l i n e (now UP's main l i n e ) near MP milepost 383.24. I t i s my 

understanding t h a t Cotton Belt owned a p o r t i o n of the Gaylord 

Spur t r a c k independently, and that i t shared j o i n t ownership w i t h 

MP f o r the remaining p o r t i o n s . I n a d d i t i o n . Cotton Belt owned 

approximately 310 feet of the crossover from i t s l i n e to the MP 

right-of-way, and MP owned the remaining 312 feet to i t s main 

l i n e . 

A number of i n d u s t r i e s c u r r e n t l y remain on the l i n e , 

i n c l u d i n g Gaylord Container Paper, Hoover Treated Wood Products, 

a.-id Mid America Packaging, Inc. -- a d i v i s i o n of Gaylord. Prior 

t o the UP/SP merger, these shippers had access to r a i l service 

from both MP and SP. I t i s also my understanding that these 

shippers, as w e l l as the Pine B l u f f Arsenal, have been designated 

as 2 - t o - l shippers, and are consequently able to be served by 

BNSF pursuant t o conditions set f o r t h by the Board i n the UP/SP 

merger decision. 

Following Black & Veatch's evaluation of several 

possible routes t o connect White B l u f f to form.er SP l i n e s , we 

determined that the most desirable route consisted of: 

(1) c o n s t r u c t i n g trackage extending 

south from our White B l u f f p lant 

and connecting to trackage at the 

Pi'^e B l u f f Arsenal; 

(d, upgrading c e r t a i n portions of the Arse

nal trackage and the former Cotton Belt 
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trackage i n the Gaylord Spur area i n 

order to accommodate coal t r a i n s ; and 

(3) constructing a new crossover track from 

the former Cotton Belt trackage t o UP's 

main l i n e i n the v i c i n i t y of Milepost MP 

383.6 to enable coal t r a i n s to enter the 

new l i n e from the south. 

Although coal t r a i n s would s t i l l be able to access the new l i n e 

without t h i s new connection, such access would require backing 

the t r a i n s o f f of the UP l i n e v i a the e x i s t i n g crossovejr and then 

proceeding north onto the Arsenal trackage f o r u l t i m a t e d e l i v e r y 

to the p l a n t . The connection w i l l provide f o r more e f f i c i e n t and 

safe movement of Entergy's ccal t r a i n s , and w i l l minimize any 

p o t e n t i a l d i s r u p t i o n to UP service over i t s main l i n e . 

There are several benefits t o t h i s r o u t i n g over the 

other considered routes. F i r s t , the length of the proposed 

bu i l d - o u t i s approximately 8.6 miles, of which new right-of-way 

would be needed f o r only 4.4 miles. An a d d i t i o n a l 4.2 miles of 

new r a i l w i l l be constructed on Arsenal property. By comparison, 

the other routes that we considered were e i t h e r i m p r a c t i c a l or 

s i g n i f i c a n t l y longer. Second, the a d d i t i o n a l miles contemplated 

by the other routes would require possible condemnation of 

property i n r e s i d e n t i a l areas i n and around Pine B l u f f . Third, 

the proposed route would eliminate the need to restore a section 

of former Cotton Belt trackage near downtown Pine B l u f f that 
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would involve c l o s i n g s t r e e t s and l a y i n g t r a c k over reads pres

e n t l y used by v e h i c u l a r t r a f f i c . (This p o r t i o n of t r a c k was 

removed i n the mid-1980's i n connection w i t h a t r a c k consolida

t i o n p r o j e c t i n Pine B l u f f t h a t relocated the Cotton Belt's main 

l i n e and provided f o r Cotton Belt t o run over the MP to reach i t s 

track connecting w i t h the Arsenal and Gaylord Spur i n d u s t r i e s . 

To my knowledge, however, the Cotton Belt trackage was never 

f o r m a l l y abandoned.) 

Fourth, the proposed route would el i m i n a t e the need to 

run coal t r a i n s through a r e s i d e n t i a l area near downtown Pine 

B l u f f , a prospect t h a t Entergy believes would draw considerable 

community opposition. F i f t h , the proposed route would substan

t i a l l y reduce the p o t e n t i a l b u i l d - o u t costs to Entergy. F i n a l l y , 

the proposed route would b e n e f i t the United States Government 

through the r e h a b i l i t a t i o n and expansion of i t s Arsenal trackage 

and improvement of r a i l connections t o that f a c i l i t y . 

I n January of 1999, Entergy decided t o proceed w i t h 

plans t o design and obtain permits t o construct the White B l u f f 

b u i l d - o u t . We contacted the Union P a c i f i c i n e a r l y January and 

informed them of our plans t o construct trackage connecting co 

the Arsenal t r a c k . E x h i o i t No. (CWJ-3). We noted that we 

were p r o v i d i n g notice of the proposed bu i l d - o u t pursuant t o 

Section 13 of the A p r i l 18, 1996 Agreement between UP, BNSF and 

the Chemical Manufacturers Association. The p a r t i e s corresponded 

on several occasions, but UP refused t o cooperate w i t h the 

proposed b u i l d - o u t . 
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On July 30, 1999, Entergy submitted a P e t i t i o n f o r 

Exemiption to Construct the above p r o j e c t . I n support of t h i s 

P v i t i t i o n , I submitted another v e r i f i e d statement dated July 28, 

1999. I n that statement I noted that i t was Entergy's view that 

the proposed b u i l d - o u t i s contemplated by the Board's r e l i e f t o 

Entergy i n the UP/SP merger preserving Entergy's White B l u f f 

b u i l d - o u t option by r e q u i r i n g the BNSF agreement to be amended so 

that i f the bu i l d - o u t was ever completed by an e n t i t y other than 

UP, "BNSF [would be allowed to] transport coal t r a i n s t o and from 

White B l u f f v i a the White Bluff-Pine B l u f f b u i l d - o u t l i n e . " 

Union P a c i f i c Corp. - Contro l and Merger - Southern P a c i f i c R a i l 

Corp. e t . a l , yuP/SP Merger"}, Finance Docket No. 32760, Deci

sion No. 44, at 185 (Decision served August 12, 1996). As I 

f u r t h e r explained, i t i s Entergy's view that the bu i l d - o u t option 

i s also preserved by Section 13(a) of the CMA agreement as 

incorporated by the Board i n Decision No. 44, and i s consistent 

w i t h the Board's stated i n t e n t "to allow BNSF to r e p l i c a t e the 

competition t h a t would otherwise be l o s t when SP i s absorbed i n t o 

UP." I d . at 14 5. 

As I also noted, BNSF has advised th a t BNSF and UP 

"agree t h a t the Pine B l u f f Arsenal i s a ' 2 - t o - l ' f a c i l i t y t o 

which BNSF has access c u r r e n t l y under the merger settlement 

agreements and conditions." L e t t e r dated October 28, 1998 form 

Peter J. Rickershauser t o Daniel B. Gray (Exhibit No. (CWJ-

4 ) ) . BNSF f u r t h e r confirmed i t s view that i t "can serve t h i s 

f a c i l - . t y e i t h e r (a) d i r e c t l y , (b) through r e c i p r o c a l switch 
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provided by UP, or (c) w i t h UP's p r i o r agreement, using a t h i r d 

p a r t y contractor t o perform switching f o r e i t h e r BNSF or f o r both 

r a i l r o a d s . " I d . BNSF has never suggested that there are any 

l i m i t a t i o n s t o i t s a b i l i t y t o use i t s trackage r i g h t s under the 

BNSF settlement agreement to reach the Arsenal and Gaylord Spur 

shippers that were formerly served by SP. 

In conclusion, the White B l u f f b u i l d - o u t p r o j e c t i s 

es s e n t i a l t c Entergy's f u t u r e . As descrioed above, and i n our 

past f i l i n g s , t h i s p r o j e c t w i l l not only introduce competition 

f o r a p o r t i o n of our PRB coal movements, but w i l l also give us a 

l e v e l of p r o t e c t i o n from possible r e p e t i t i o n of the disastrous 

service treatment and contract breaches we have experienced w i t h 

UP over the l a s t f i v e years. 
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IN THE UNITED STATES DISTRICT COURT FOR''IHI^ •""̂ BnAS.(A 

95J"123 PH hZI 
DISTRICT OF NEBRASKA 

ENTERGY SERVICES, INC. and 
ENTERGY ARKANSAS, INC -, 

P l a i n t i f f s , 

CLERK 

8:97CVC0345 

V. ) 
) 

UNION PACIFIC RAILROAD ) MEMORANDUM AND ORDER 
COMPANY, 1 

) 
Defendant. ) ) 

This case involves a breach of contract s u i t by Entergy 

Services, Inc. ("ESI") and Enrergy Arkansas, Inc. ("EAI") 

(hereinafter c r . l l e c t i v e l y r e f e r r e d t o as "Entergy") against Union 

P a c i f i c Railroad ("UP") based on Rail Transportation Agreements 

whereby UP was to transport coal from the Powder River Basin 

("PRB") i n Wyoming and Montana to Entergy's c o a l - f i r e d power 

plants i n Arkansas. Entergy o r i g i n a l l y brought t h i s s u i t seeking 

l i q u i d a t e d damages, actual damages and j u d i c i a l c a n c e l l a t i o n of 

the contract f o r UP's alleged f a i l u r e t o d e l i v e r coal. Also 

contained i n t h i s law s u i t i s an a l l e g a t i o n t h a t UP breached i t s " 

covenant of good'faith. However, discovery on the issue of good 

f a i t h has been postponed u n t i l Phase I I of t h i s case. At the 

conclusion of Phase I , Entergy f i l e d a m.otion f o r P a r t i a l Summary 

Judgment ( P i l i n g No. 76) and UP f i l e d a Motion f o r Summary 

Judgment ( P i l i n g No. 74) . In short, the p a r t i e s ask the Court t o 

i n t e r p r e t t h e i r contract and determine (1) whether UP breached 

the contract, and (2) whether the l i q u i d a t e d damages p r o v i s i o n i n 

the contract provides Entergy'3 exclusive remedy. 
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FACTS 

For purposes of these motions, the f o l l o w i n g f a c t s 

appear t o be undisputed. Entergy operates two c o a l - f i r e d power 

plants designed t o burn low-sulphur coal. One i s located near 

Redfield, Arkansas, i n Jefferson County ("White B l u f f Station") 

and one i s located near Newark, Arkansas, i n Independence County 

("Independence S t a t i o n " ) . Prior to Entergy's contract w i t h UP, 

Entergy (formerly known as Arkansas Power & Light Company 

("AP&L")) had i t s coal d e l i v e r e d t o both p l a n t s pursuant t o a 

j o i n t - l i n e common c a r r i e r t a r i f f , which provided f o r coal 

movement v i a the B u r l i n g t o n Northern Railroad Company ("BN") from 

the PRB t o Kansas Ci t y , Missouri, and then v i a the Missouri 

P a c i f i c Railroad ("MP") from Kansas Cit y t o the Entergy Stations. 

I n liSO, Congress passed the Staggers Ra i l Act which gave the 

ra i l r o a d s the a b i l i t y t o enter i n t o r a i l t r a n s p o r t a t i o n contracts 

w i t h shippers, rather than r e q u i r i n g a l l r a i l t r a f f i c t o move' 

pursuant t o t a r i f f and regul a t o r y rules. (Gough A f f i d a v i t H 5 ) . 

Entergy began looking f o r competitive bids f o r a r a i i . 

t r a n s p o r t a t i o n contract t o replace i t s t a r i f f arrangement. 

( P l a i n t i f f ' s Counter-Statement of Facts % 4 ) . Besides 

considering i t s current t r a n s p o r t a t i o n v i a BN and MP, Entergy 

i n v e s t i g a t e d t r a n s p o r t i n g coal under an arrangement w i t h the 

Chicago & North Weatem Transportation Company ("CNW"), Western 

Railroad Properties ("WRPI") (a wholly-owned subsidiary of CNW), 

UP, and MP. Under euch an arrangement, WRPI would be responsible 

f o r t r a n s p o r t i n g the coal over r a i l l i n e s i t owned frora the PRB 
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through Shawnee Junction, Wyoming, and then to South Morrill, 

Nebraska. (See Exhibit 5 to Gough Affidavit) . UP would then be 

responsible for tr^nnsporting the coal over r a i l line-; i t owned 

from South Morrill, Nebraska, to Kansas City, Missouri. Id . 

Finally, the last leg of the trip required shipment via MP from 

Kansas City, Missouri, to both of Entergy'a Stations in Arkansas. 

Id. Entergy also considered a third option of transporting its 

coal via a proposed coal slurry pipeline that was being developed 

by Energy Transportation System, Inc. (^•ETSI"). (Plaintiff's 

Counter-Statement of Facts H 5)- Entergy received bids under a l l 

three of these transportation plans. After the bidding process, 

Entergy awarded a r a i l transportation contract to UP/CNW/MP. 

Negotiations between Entergy and UP/CNW/MP ensued over the next 

few years to draft acceptadjle contract terms. 

A3 a result of these negotiations, two separate 

agreements were entered into in 1983 to govern the transportation 

of coal to Entergy's plants. Each agreement covered a separate 

geographic portion of the coal movement. The 1983 Rail 

Transportation Agreement between AP&L (now Entergy), UP, WRPI, 

and CNW (the "1983 UP Agreement") covered the movement of coal 

from the coal mines in the PRB to Kansas City, Missouri. A 

separate r a i l transportation agreement between AP&L (hereinafter 

"Entergy") and MP (the "1983 MP Agreement") governed the movement 

of coal from Kansas City, Missouri, to the White Bluff and 

independence Stations. The 1983 UP Agreement obligated Entargy 

to ship a minimun of 90% of a l l PRB coal with these railroads. 
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(1983 UP Agreement, Article s VI.A, Vi.B). In exchange, UP agreed 

to transport these amounts of coal within certain Elapsed Transit 

Times. ̂  (1983 UP Agreement, Articl e IX.A) . The original term 

of the 1983 Agreements was twenty years with option periods 

available. The parties subsequently agreed to a duration of 

thirty years also with option periods available. The 1983 

Agreements also contained a choice of law provision providing 

that the contract s h a l l be governed according to Arkansas law. 

(See 1983 UP Agreement, Article XIX, incorporated by the 1991 

Interim Agreement § 20; 1983 MP Agreement, A r t i c l e XX). In 

December of 1982, during the negotiations of the 1983 agreements, 

UP merged with MP. (Gough Deposition at 16). At some point, UP 

also combined with CNW (WRPI), and UP i s currently the sole 

railroad party to the Entergy contractual agreements. (Jensen 

Affidavit ^ 3). 

In May of 1989, UP closed i t s ̂ Carthage Subdivision" 

line, which was the route from Kansas City, Missouri, through 

Pleasant H i l l , Missouri, and Carthage, Missouri, and then through 

the Ozark Mountains to Newark, Arkansas, where the Independence 

plant i s located. (Jensen Affidavit ^ 7) . Although the movement 

^ The term "Elapsed Transit Time" as used in the original 
1983 Agreement and as i t continues to be used in the 1991 Interim 
Agreement, refers to che number of hours required for a round 
trip between the coal mine and the power plant, excluding loading 
and unloading time, delays attributable to force majeure 
conditions, delays attributable to Entergy, time the t r a i n i s 
held on constructive placement, delays attributable to the 
train's own derailment and time when the t r a i n i s not in UP's 
possession. (1991 Interim Agreement § 8.A.i) . This time period 
ia sometimes also referred to as a "cycle time." 
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of coal to the White Bluff Station was unaffected by the closure 

of the Carthage Subdivision (Jensen Affi d a v i t f 8), the closure 

resulted i n coal trains having to approach the Independence 

Station from the south, i.e. from Kansas City then south via Okay 

Junction, Oklahoma, to North L i t t l e Rock, Arkansas, and then 

north from there to Newark, Arkansas. (Jensen A f f i d a v i t 1 8, 

Exhibits 7, 8). The new route to the Independence Station was 

353 miles longer round t r i p than the old Carthage Subdivision 

route. (Jensen A f f i d a v i t ^ 9) . UP offered Entergy a refund of 8 

cents per ton for a l l coal transported to the Independence 

Station via the longer route to compensate for increased wear and 

te»r on the ra i l c a r s . Id. After the closure of the Carthage 

Subdiviaion, the parties did not amend the Elapaed Transit Time 

of 133 hours for the Independence Plant i n the 1983 agreement. 

Id. 

I n 1991, Entergy was looking at shipping alternatives, 

including: (1) coal by wire."* (2) obtaining some coal via BN and 

(3) an option to burn more coal. (Jacob Deposition at 130-32). 

Discussions were subsequently held between Entergy and the UP 

railroads wh&reby Entergy agreed to ship 100% of i t s PRB coal or 

10 m i l l i o n tons annually after 1990 via WRPI, UP and MP i n 

exchange for reduced rates. (1991 Interim Agreement § S.A.) 

2 A system whereby the coal ie shipped to a nonowned power 
plant, used to generate e l e c t r i c i t y which is then sold to 
p l a i n t i f f • 
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These agreements were reflected i n the 1991 Interim Agreement 

("Interim Agreement") 

Under the 1991 Interim Agreement, Entergy agreed to 

provide a notice to UP, within t h i r t y (30) daya of the upcoming 

month, stating the t o t a l number of tons of coal i t would tender 

during that month -- i.e., the "Shipper's Daclared Monthly Volume 

Commitment." (Interim Agreement § 5.F.2). The t o t a l number of 

tons contained i n three consecutive Shipper's Declared Monthly 

Volume Commitment notices constituted the ^'Shipper's Declared 

Quarterly Volume Commitment" for each calendar quarter. ( I i t e r i m 

Agreement § S.F.3). UP then was required to deliver these 

amounts of coal during that quarter without exceeding the Elapaed 

Transit Times of 160 hours for the White Bluff Station, and 133 

hours for the Independence Station. (Interim Ag.reement § 8.A.2). 

I f UP was deficient i n transport.lng the Declared Quarterly Volume 

Commitment during a calendar quarter due to a f a i l u r e to meet 

these Elapsed Tramsit Times, a D e f i c i t Tonnage was calculated.* 

(Interim Agreement § 8.B). UP was allowed to make up the 

de f i c i t s i n the next quarter by using i t s own r a i l cars, or i f i t 

lacked s u f f i c i e n t r a i l c a r s , the railroad could use Entergy 

railcars at Enter-iiy's option by paying a lease rate. (Interim 

^ The Interim. Agreement expires on Dec. 31, 1999. (Jensen 
Af f i d a v i t H 12). 

* D e f i c i t Tonnage waa calculated as the lesser of (i ) the 
difference between the number of Tons actually transported and 
the Shipper'JJ Declared Quartarly Volume Commitment; or ( i i ) the 
following formula: Total Service Shortfall divided by the 
Railroad's Service Standard multiplied by 11,730 Tons, (Interim 
Agreement § 8.B.2). 
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Agreement §§ 8.B.3. 8.B.7.) I f the d e f i c i t was s t i l l not made 

up in the next quarter, the Interim Agreement provided that UP 

would pay certain liquidated damages to Entergy. (Interim 

Agreement § 8.B.5.) 

The Interim Agreement, while superseding certain 

provisions in the 1983 agreements, incorporates other proviaions 

from the 1983 agreementa. One of these incorporated provisiona 

i s the clause found in the Interim Agreement § 22 entitled 

"Termination." This clause was retained from the 1983 UP 

Agreement and provides: "Termination of t h i s Agreement for any 

reason s h a l l not release any party from any obligation that may 

have accrued prior to auch termination, nor sh a l l i t preclude any 

party from exerciaing any remedies i t may have in law or equity 

to enforce such obligations." (1983 UP Agreement, A r t i c l e XXI). 

The parties proceeded with transportation under this 

Interim Agreement, but in the summer of 1993, the Missouri and 

Miaaissippi Rivers flooded the Midwest, damaging numerous r a i l 

l i n e s . (Jensen Affidavit 1 20). In addition, Entargy increaaed 

i t s demand for coal in early 1994. (Jensen Affidavit % 22. 

Exhibit 20). Due" to the floods and increased demand, UP was 

unable to deliver Entergy's Declared Volume Commitments, 

resulting i n Deficit Tonnage in 1994. (Jensen Affidavit H 23). 

To deal with theee d e f i c i t s , Entergy and UP entered into a le t t e r 

agreement dated December 18, 1995- This l e t t e r agreement 

addressed, in part, the 1994 d e f i c i t of 2.7 million tons of coal. 

UP agreed that i t would transport to Entergy not less than :.2.5 



E J hibit No. (CWJ-1) 
Pa»ie8of23 

million tons of coal during the calendar year 1995, and not less 

than 13.5 million tons of coal during the calendar year 1996. 

(Anawer f 7). Operating under thi s 1995 l e t t e r agreement, UP 

f a i l e d to deliver 312,233 of the tons i n 1995 for which UP paid 

Entergy approximately $1.1 million in liquidated damages. 

(Entergy'3 Response to Interrogatory No. 1; P l a i n t i f f ' s Counter 

Statement of Facts H 20). In 1996, the parties reduced the 

tonnage to 12.85 million tons for 1996, which i s what UP 

delivered in that year. (Jensen Affidavit H 27) . Thua. the 

parties agree that there were no d e f i c i t s for 1996. 

During the f i r s t s i x months of 1997, Entergy was 

engaged in an inventory reduction program, and therefore did not 

have a need for i t s usual volumes of coal d e l i v e r i e s . 

( P l a i n t i f f ' s Counter-Statement of Facta 1 27(a)). Entergy'& coal 

inventory reduction program contained a target of reducing i t s 

inventory to one million tons by the end of 1997. (Gray 

Deposition at 181). By September of 1997, UP was experiencing 

system-wide service d i f f i c u l t i e s . (Gough Affidavit 1 32). UP 

contends that i t delivered a l l the coal Entergy was willing to 

accept during the f i r s t half of 1597. (UP's Response to 

P l a i n t i f f ' s Statement of Facts Not in Dispute ^ 26.) On the 

other hand. Entergy claima that UP created Deficit Tonnage during 

the f i r a t half of 1997. I t i a undisputed that UP f a i l e d to make

up some d e f i c i t s from 1997 and the f i r a t half of 1998. (UP's 

Brief in Support of Summary Judgment at 12; UP's Responst; to 

Entergy'3 Statement of Material Facts Not i n Dispute at H 26). 

-8-
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The exact amounts of the d e f i c i t s and the amounts UP claims to 

have made-up in 1997 and 1998 are disputed. However, a 

determination of the actual d e f i c i t s for 1997 and 1998 and the 

amounts made-up are not material to theae summary judgment 

motions. UP further acknowledges that at some point i n time 

during 1997, i t was not achieving the contractual Elapsed Transit 

Times. (Gough Affidavit 1 31). However, the parties also 

dispute when and how many times UP exceeded these contractual 

cycle times. These disputes also are not material to t h i s 

Court's determination of these aummary judgment motiona.^ 

Entergy f i l e d a motion for Partial Summary Judgment, 

asking the Court to find that (1) UP breached the Rail 

Transportation Agreements with Entergy by incurring and not 

making up d e f i c i t s in the transportation of coal to Entergy, and 

(2) the liquidated damages specified in tho R a i l Transportation 

Agreementa are not Entergy's exclusive remedy for UP's breaches 

of contract. UP f i l e d a motion for summary judgment, asking the 

court to dismiss Entergy's complaint for breach of contract 

because UP did not breach the contract and the liquidated damages 

provision in the Rail Transportation Agreement constituted 

Entergy's exclusive remedy for coal-delivery sho r t f a l l s . These 

are the two motions which the Court w i l l address in th i s 

' I t seems to t h i s Court that the parties' differences 
regard.ing che calculations of Elepsed Transit Times and Deficit 
Tonnages, including Entergy's contribution to d e f i c i t s by 
refusing to use Distributed Power during UP's service c r i s i s (See 
Gough Affidavit H 33) are issues which should be addressed when 
determining damages and are not appropriate for these summary 
judgment motions. 

-9-
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memorandum and order. 

I I . DISCUSSION 

I n i t s motion, Entergy alleges t h a t UP breached i t s 

obligations under the agreements i n the l a s t two quarters of 1997 

and the f i r s t two quarters of 1998 by (1) f a i l i n g t o d e l i v e r the 

qu a n t i t i e s of coal nominated, and (2) f a i l i n g t o make up 

deficits.® Entergy alleges that from t " " f i r s t quarter of 1997 

through the second quarter of 1P98, UP f a i l e d t o a e l i v e r almost 

three m i l l i o n tons of coe.l. (Jewell * . f f i d a v i t dated Sept. 28, 

1998 H 20.) As a r e s u l t of UP's breach of contract, Entergy 

alleges that i t was forced to c u r t a i l e l e c t r i c i t y generation at 

both plants f o r nine months. (Jewell A f f i d a v i t dated Sept. 28, 

1S98 il 19) . Entergy believes t h a t UP's past breaches of contract 

r i s e to the l e v e l of material breach and e n t i t l e i t t o j u d i c i a l 

cancellation of the contract or a t least the r i g h t not t o 

perform, actual damages, and licjuidated damages. 

UP contends that f a i l i n g to d e l i v e r the coal w i t h i n the 

average Elapsed Transit Times s p e c i f i e d i n the I n t e r i m Agreement 

does not c o n s t i t u t e a "breach" because the Elapsed T r a n s i t Times 

are not stand-alone contractual guarantees. Rather, UP contenda 

that the Elapsed Transit Times are one of the elements contained 

i n the remedial provisions of the contract which determine 

* Entergy also alleges that over the course of several 
years, UP has breached i t s duty of good f a i t h by engaging i n the 
practice of " r o l l i n g d e f i c i t s , " by creating a monopoly, and by 
UP's performance targets and t r a f f i c p r i o r i t i z a t i o n , but these 
issues have been postponed u n t i l Phase I I of t h i s l i t i g a t i o n , 
a f t e r a determination of t h i s aummary judgment motion. 

-10-
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whether D e f i c i t Tonnages have occurred. While UP admits that 

there were s h o r t f a l l s i n coal d e l i v e r y , UP contends t h a t these 

s h o r t f a l l s dc not c o n s t i t u t e a "breach." UP argues t h a t i t did 

not breach i t s duty to d e l i v e r coal because i t views i t a duty 

under the contract as a duty t o d e l i v e r coal, and i f i t could 

not, to pay l i q u i d a t e d damages as compensation f o r Entergy 

obtaining a l t e r n a t e f u e l . UP argues that even i f there was a 

breach, c a n c e l l a t i o n of the contract i s not available as a 

remedy. UP contends that the l i q u i d a t e d damages clause under the 

contract i s Entergy's sole and exclusive remedy, precluding 

actual damages and ca n c e l l a t i o n . 

As a r e s u l t of the p a r t i e s ' divergent views of t h e i r 

contract, t h i s Court i a asked on summary judgment to i n t e r p r e t 

the Entergy-UP contract as a matter of law. Summary judgment i s 

appropriate i f the pleadings, depositions, answers t o 

in t e r r o g a t o r i e s and admissions on f i l e , together w i t h the 

a f f i d a v i t s , i f any, show that there ia no genuine issue as to any 

material f a c t and that the moving party i s e n t i t l e d t o judgment 

as a matter of law. Fed.R.Civ.P. 56(c). The mere exiatence of 

an alleged f a c t u a l dispute between the p a r t i e s w i l l not defeat a 

motion f o r aummary judgment. Guinness Import Co. v. Mark V I I 

D i s t r i b . , I n c . , 153 F.3d 607, 611 (8th Cir. 1998) (quoting 

Ander;on v. L i b e r t y Lobby, I n c . . 477 U.S. 242, 247-48, 106 S. Ct. 

2505, 2510, 91 L.Ed.2d 202 (1986)). Only dispute." over facta 

that might a f f e c t the outcome of the s u i t under the governing law 

w i l l properly preclude the entry of summary judgment. I d . 

-11-
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Summary judgment i a p a r t i c u l a r l y appropriate where the unresolved 

iasues are p r i m a r i l y l e g a l rather than f a c t u a l . Schuver v. 

MidAmerican Energy Co., 154 F.3d 795, 799-800 (8th Cir. 1998). 

The meaning of an unambiguous contract presents a question of law 

appropriate f o r summary judgment. McCormack v. C i t ibank , N.A. , 

100 F.3d 532, 538 (8th Cir. 1996). On a motion f o r summary 

judgment, the court must view a l l evidence and inferences i n the 

l i g h t most favorable t o the nonmoving party. Anderson, 477 U.S. 

at 250. 

ENTERGY'S MOTION 

A. Breach of Contract 

I t i s w e l l s e t t l e d t n a t when performance of a duty 

under a contract i s contemplated, any nonperformance of that duty 

i s a breach. Z u t a r i v . A r c h i t e c t u r e Plus, 914 S.W,2d 756, 761 

(Ark. 1996) ( c i t i n g Restatement (Second) of Contracts § 235(2)), 

However, t h i s case requirea a determination of exactly what 

co n s t i t u t e d UP's duty under these contracts. The i n t e r p r e t a t i o n 

of a contract i s c o n t r o l l e d by the i n t e n t i o n of the p a r t i e s . 

Les-Sil Inc. v. General Waterworks Corp., 511 S.W.2d 166, 169 

(Ark. 1974). Entergy contends t h a t UP's duty was to d e l i v e r coal 

to Entergy'3 s t a t i o n s i n Arkansas. UP contends that i t s duty was 

to d e l i v e r coal or t o compensate Entergy through l i q u i d a t e d 

damages. UP e s s e n t i a l l y asks t h i s Court t o i n t e r p r e t the 

contract as one which allows UP t o render a l t e r n a t i v e 

performances, i . e . , e i t h e r to d e l i v e r ccal or t o pay l i q u i d a t e d 

damages. A contract i s considered an a l t e r n a t i v e contract where 

-12-
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" i t i s found that the parties have agreed that either one of the 

two alternative performances i s to be given by the promisor and 

received by the promisee aa the agreed exchange and equivalent 

for the return performance rendered by the promisee." 5 A. 

Corbin, Corbin on Contracts S 1082, at 464 (1964) . However, 

"[w]here a contractor promises to render a certain performance 

or, in default thereof, to pay a definite sum as liquidated 

damages, he has not made an alternative contract," Id. at § 

1082, at 462. For the reasons that follow, the Court believes 

that the Entergy-UP contract f a l l s into this l a t t e r cate.go.ry of a 

non-alternative contract. 

The court's duty i s to interpret instruments b^ tr^'ing 

to make a l l parts of the instrument harmonize, and stand 

together, i f possible, so as to ascertain the intention of the 

parties. AnadarJco PetroleuiTJ Co. v. Venahle, 850 S.W.2d 302, 306 

(Ark. 1993). Under the Entergy-UP contract, UF's duty was to 

deliver coal and to pay liquidated damages when i t defaulted in 

doing so. The structure of the Interim Agreement supports the 

interpretation that the performance Entergy bargained for was 

delivery of coal. The contract further provided for certain 

payr.ent3 in case of a default to serve as compensation for 

obtaining alternate fuel supply. The Interim Agreement begins by 

stating UP's contract obligations, or "Service Standards," 

(Interim Agreement § 8.A) followed by separate subsections which 

deal with calculating d e f i c i t s and liq^aidated damages (Interim 

Agreement §8.B). UP's contractual obligations to deliver coal 
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w i t h i n c e r t a i n cycle tiwes are not located i n the same section as 

the l i q u i d a t e d damages provision. This suggests th a t the 

li q u i d a t e d damages would apply only when there was a de f a u l t i n 

d e l i v e r i n g coal. I n addi t i o n , nowhere i n e i t h e r the aervice 

standarda se c t i o n or the l i q u i d a t e d damages section doea the word 

"or" appear which Would indicate t h a t an a l t e r n a t i v e performance 

would be acceptable. I n fa c t , the language i n the Service 

Standards subsection provides that "Railroad s h a l l perform 

aervice such that Railroads' Elapsed Tr a n s i t Time averaged over 

each f i x e d calendar quarter . . . ah a l l not exceed one hundred 

s i x t y (160) hours f o r a l l t r a i n s destined f o r White B l u f f , 

Arkansas, nor one hundred t h i r t y - t h r e e (133) hours f o r a l l t r a i n s 

destined f o r Newark, Arkansas." ( I n t e r i m A.greement § 8.A.2). 

The uae of the word " a h a l l " indicates t h a t UP has an o b l i g a t i o n 

to d e l i v e r coal w i t h i n c e r t a i n time cycles and negates the 

argument t h a t the contract allowed UP to e i t h e r d e l i v e r the coal 

or pay l i q u i d a t e d damages. This language f u r t h e r negates UP'a 

argument t h a t the Elapaed Transit Times were not contractual 

obligations but merely part of the damcges c a l c u l a t i o n . I t ia 

the duty of courts to enforce contracts as they are w r i t t e n and 

i n accordan^-e w i t h the ordinary meaning of the language uaed and 

the o v e r a l l i n t e n t and purposi; of the p a r t i e s . Hancock v. T r i -

State I n s . , 858 S.W.2d 152, 154 (Ark. Ct. App. 1993). From the 

language and s t r u c t u r e of the contract, UP must have understood 

that i t s primary performance o b l i g a t i o n was co d e l i v e r the coal 

t o Entergy. The l i q u i d a t e d damage pr o v i s i o n establishes the 
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formula for calculation of liquidated damages as compensation for 

obtaining alternate fuel supply, i n case of default. 

The language frora the liquidated damages provision also 

supports thia interpretation. I f UP f a i l e d to deliver the coal 

within the cycle cimea that quarter, d e f i c i t s were calculated and 

UP was allowed to make-up these d e f i c i t s i n the next quarter. 

Allowing UP to make-up coal deliveries further evidences that 

obtaining coal was central to the contract. Under the Entergy-UP 

contract, the liquidated damages became applicable only when UP 

defaulted i n i t s performance of making up the d e f i c i t s . The 

contract provides that " i f , at the end of the succeeding quarter 

. . . Railroads have f a i l e d to make-up a l l D e f i c i t Tonnage . . . 

Railroad shall pay . . . liquidated damages." (Interim 

Agreement § 8.8.5) (emphasis added). This language conforms to 

the common understanding that liquidated damages by d e f i n i t i o n 

are an agreed-upon remedy in the event of a breach. The Court 

finds that the liquidated damages were intended to be an agreed-

upon remedy for UP's breach, and not an alternative performance. 

I n PuJblic Service Co. o f Oklahoma v. B u r l i n g t o n 

Northern Railroad- Co., 53 F.3d 1090, 1098 (lOth Cir. 1995), the 

Tenth Circuit interpreted contract language i n a Coal 

Transportation Agreement which waa remarkably similar to the 

contract between Entergy and UP. In the Public Service Co. 

contract, a u t i l i t y company agreed to tender a minimum amount of 

coal via Burlington Northern Railroad (BN) annually and agreed to 

provide notices to BN declaring such amounts. In exchange, BN 
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agreed to transport the coal at a base rate annually. The 

liquidated datnages provision i n that caae provided that «[i]n the 

event U t i l i t y f a i l s to tender to BN for transportation the agreed 

to minimum annual volume requirement for any calendar year as 

required \inder t h i a Agreement, U t i l i t y shall have a ^tonnage 

s h o r t f a l l . •• In such event. U t i l i t y agrees to pay the following 

sum to BN as liquidated damages, and not as a penalty." Public 

Service Co., 53 F.3d at 1098. The parties shipped the agreed-

upon amounta of coal annually under the Agreement u n t i l 1992 when 

the high rate for hauling coal under the Acreement made i t 

economically advantageous for the U t i l i t y to pay the railroad 

liquidated damages. Id. at 1095. The U t i l i t y brought a 

declaratory judgment action alleging, among other things, that i t 

had not breached the agreement. The Tenth C i r c u i t held that the 

u t i l i t y company'a commitment to ship coal was not one of two 

acceptable performances and that the u t i l i t y company did not have 

the option to pay liquidated damages to BN as an acceptable 

performance. Id. at 1099. 

While the roles are reversed i n Public Service Co. from 

the parties i n t h i s case, nevertheless, the Tenth Circuit's 

construction of those r a i l transportation contracts is applicable 

to thia casa. In a situation where i t became economically 

advantageous not to perform a duty under the contract, the court 

held that the Language of the contract eataolished the parties 

had duties to perform and nonperformamce of those duties resulted 

i n a breach of the contract by that party. That i s the case i n 
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the Entergy-UP agreement. UP had a duty t o del:.ver coal amd f o r 

each month i n which d e f i c i t s were not made-up. UP breached i t s 

duties under the c o n t r a c t . Accordingly, t o t h a t extent, the 

f i r s t part of p l a i n t i f f ' s motion f o r aummary judgment w i l l be 

granted. 

UP'S MOTION 

B. Liquidated Deunages as the Exclusive Remedy 

UP seeks a determination that the l i q u i d a t e d damages 

clause i n the I n t e r i m Agreement provides Entergy's sole remedy 

f o r UP's breach. Entergy seeks a r u l i n g t h a t i t s remedies f o r 

UP's breaches are not l i m i t e d to recovery of l i q u i d a t e d damages. 

A l i q u i d a t e d damages pr o v i s i o n i s g e n e r a l l y "not a 

l i m i t on remedies, but instead provide[s] an agreed-upon measure 

of damages." Eastern Elec. Apparatus Repair Co., I n c . v. 

J e f f e r s o n Smur f i t Corp. , 1994 WL 419851 *2 (S.D.111. 1994) 

(emphasis added), a f f ' d by 29 F.3d 306 (7th C i r . 1994). For 

example, i t has been held that a " l i q u i d a t e d damages clause does 

not . . . preclude other remedies avai l a b l e a t law or equity, 

absent the clear i n t e n t i o n of the p a r t i e s t o the contrary." 

Baybank Middlesex v. 1200 Beacon Properties, Inc., 760 F. Supp. 

957, 964 (D.Mass. 1991); Fletcher V. United States, 303 F. Supp. 

583, 587 (N.D.Ind. 1967), a f f ' d , 436 F.2d 413 (7th C i r . 1971); SA 

A. Corbin, Corbin on Contracts § 1213 ( s t a t i n g that " [ t j h e f a c t 

t h a t a contract contains a p r o v i s i o n f o r the payment of a penalty 

or of l i q u i d a t e d damages i n case of breach does not i n i t s e l f 

make s p e c i f i c performance unavailable as a remedy."). There i s 
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no language i n the I n t e r i m Agreement § 8.B.S i n d i c a t i n g t h a t 

l i q u i d a t e d damagea are to be the aole remedy i n the event of a 

breach. The l i q u i d a t e d damages claaae of the I n t e r i m Agreement 

provides as followa: 

. . . i f , at the end of the 
succeeding calendar quarter . . . 
Railroads have f a i l e d t o make up 
a l l D e f i c i t Tonnage to a 
Deatination f o r reasons s o l e l y 
a t t r i b u t a b l e to Railroad, Railroada 
s h a l l pay to Shipper, i n accordance 
with Section 15, not aa a p e n a l t y 
but as compensation f o r obtaining 
a l t e r n a t e f u e l supply i n the form 
of l i q u i d a t e d damages, agreed upon 
as reasonable, a D e f i c i t Service 
Payment f o r a l l remaining D e f i c i t 
Tonnage to Newark, Arkansas and/or 
White B l u f f , Arkansas, equal to 20% 
of the weighted average Agreement 
Rate . . . . 

(Interim Agreement § 8.B.S) (emphasis added). The l i q u i d a t e d 

damages provision contains no words of e x c l u s i v i t y i n d i c a t i n g 

that i t was intended t o be the excluaivo remedy f o r breach. In 

fa c t , § 8.3.5 can be compared w i t h the l i q u i d a t e d damages 

provision i n the 1991 I n t e r i m Agreement implicated when Entergy 

f a i l s to perform. This liquiauced damages pr o v i s i o n states that 

i n the event the-Shipper ( i . e . , Entergy) f a i l s to perform, the 

Shipper s h a l l pay "as compensation f o r l o s t t r a f f i c volumes or 

added service expenses i n the form of l i q u i d a t e d damages, agreed 

upon aa reasonable, and intended hy the p a r t i e s to be i n f u l l 

settlement f o r Shippe-r's f a i l u r e to meet i t s Minimum Annua 

Volume Requirement." ( I n t e r i m Agreement § S.D). I t i s apparent 

from t h i s provision t h a t the p a r t i e s c l e a r l y knew how t o d r a f t a 
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l i q u i d a t e d damages p r o v i s i o n which wâ i intended to be i n f u l l 

settlement f o r a breach. I n i n t e r p r e t i n g a contract, the whole 

context i s t o be considered even though the immediate object of 

inq u i r y i a the meaning of an i s o l a t e d clauae. ^ o r t h v . 

P h i l l i b e r , 602 S.W.2d 643, 645 (Ark. 1980). Thus, t h i s 

l i q u i d a t e d damages clause does not preclude a l l other remedies 

available a t law or equity to Entergy.'' 

Moreover, the l i q u i d a t e d damages proviaion does not 

preclude Entergy's common law r i g h t not to perform i f UP's breach 

£.nK3unts t o a material breach. A material f a i l u r e of performance 

operates as the non-occurrence of a condition. Restatement 

(Second) Contracts § 237 cmt. a. This non-occurrence of a 

condition e i t h e r prevents performance of dut i e s from becoming due 

or discharges the non-breaching party from performing i t s duty. 

Restatement (Second) Contracts § 225. I f Entergy can prove that 

UP m a t e r i a l l y breached t h i s contract, i t ia e n t i t l e d t o not 

perform i t s remaining duties under the contract. See Economy 

Swimming Pool Co. v. Freeling, 370 S.W.2d 438. 440 (Ark. 1963) 

(st a t i n g t h a t where there i s e. material breach of contract or 

subs t a n t i a l nonp^erformance, the i n j u r e d p a r t y i s e n t i t l e d to 

"' UP argues that the absence of a termination-upon-default 
clause, which was omitted from the contract as part of the pre-
1983 contract negotiations, precludes Entergy from canceling the 
contract This arg-ament i e without merit. General contract law 
provides t h a t p a r t i e s "are not required t o s t a t e i n the agreement 
a l l of the remedies which the law gives them and which they may 
seek, and merely because they s p e c i f i c a l l y provided f o r a c e r t a i n 
remedy doea not preclude other remedies a v a i l a b l e t o them under 
the law i n the event of a breach." Brian McDon&gh v. Moss, 565 
N.E.2d 159, 161 (111. Ct. App. 1990). 
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r e s c i s s i o n of the c o n t r a c t ) ; Gray l ing Lumber Co. v . Hemingway. 

194 S.W. 508, 509 (Axk. 1917) (providing that i t i a basic 

contract law that "The f a i l u r e cf one party t o a contract t o 

comply w i t h i t s terms releases the other p a r t y from compliance 

w i t h i t . " ) . As Entergy notes, determining m a t e r i a l i t y of the 

breach i s a f a c t question and cannot be decided on aummary 

judgment 

C. Liquidated Damages Provision as A f f s c t i n g Actual Daiaages 

Although the l i q u i d a t e d damages p r o v i s i o n i s not 

Entergy's exclusive remedy, the proviaion precludes Entergy from 

seeking i t s actual monetary damages t c a c e r t a i n extent. The 

language of the l i q u i d a t e d damages clause i n § 3.8.5 provides 

th a t UP " s h a l l " pay to Entergy liq-aidated damages. "A ^ s h a l l ' 

p r o v i s i o n f o r l i q u i d a t e d damages gives the pa r t y who does not 

breach the contract only one option: he can sue f o r s p e c i f i c 

performance, but he cannot sue f o r actual damages; the s t i p u l a t e d 

f i g u r e i s the only option he has f o r d-mages." See McMaster v. 

Mcl l r c y Bank, 654 S.W.2d 391, 594 (Ark Ct. App. 1983). The court 

i n McMaater found t h a t the word " s h a l l " i s contrary t o using the 

word "may" which,would give the non-breaching party the added 

option of suing f o r actual damages or f o r the l i q u i d a t e d damages 

amount. I d . I n another case, the court found t h a t where the 

contract language uaed the word " s h a l l , " the non-breaching party 

» Whether the 1995 L e t t e r Agreement precludes Entergy from 
presenting evidence of UP f a i l u r e s t o d e l i v e r coal prxor t o 19?7 

order ?o e s t a b l i s h a material breach i s an issue t o be 
addressed i n conjunction w i t h the m a t e r i a l i t y issue. 
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was e n t i t l e d only t o the l i q u i d a t e d sum and not the actual amount 

of damages, f f e a r e i l v, Rogers, 646 S.W.2d 703 (Ark. Ct. App. 

1983) . See also I n re ATO Electronics, Inc., 19S7 WL 563609, *1 

(Bankr. W.D.Tenn. 1997) (becauae the contract contained a 

pr o v i s i o n f o r l i q u i d a t e d damages which used the word " s h a l l " i n 

the event of a- breach, the non-breaching p a r t y was l i m i t e d to 

that c o n t r a c t u a l term and -vas precluded from seeking actual 

damages); Brewer v. Afyers, 545 S.W.2d 235. 237 (Tex. Ct. App. 

1976) (making a s t i p u l a t i o n f or l i q u i d a t e d damages binds the 

shipper "to accept such sum as compensation f o r i t a loss 

r e s u l t i n g from the happening of the contingency named, and 

therefore the shipper cannot sue f o r actual damages."). Thus, 

the l i q u i d a t e d damagea proviaion prevents Entergy from arguing 

chat i t has the option of e l e c t i n g e i t h e r the l i q u i d a t e d amount 

or the actual damages.' 

However, i t i s possible th a t a liqpjidated damages 

clause i s exclusive aa to one kind of harm, but that i t does not 

cover other harms at a l l , as to which normal damages would be 

recoverable. 3 Dan E. Dobbs, Law ox" Remedies, § 12.9(5) at 266 

' Entergy claims t h a t l i q u i d a t e d damages would amount to 
only $3.7 m i l l i o n when the actual cost of replacing l o s t coal-
f i r e d generation w i t h a l t e m a t e generation u£>ing other fuels 
would be $30 m i l l i o n (Jewell A f f i d a v i t dated Sept. 28, 1998 
H 13). I n a footnote, Entergy mentions that l i q u i d a t e d damagea 
which are too low i n comparison w i t h the reasonably a n t i c i p a t e d 
actual damagea are held v o i d i f they are unconacionable. 
(Entergy Memorand .n i n Oppoaltion t o UP's Motion f o r Summary 
Judgment at 11 n. 3) ( c i t i n g Restatement (Second) Contracta 
§ 347, cmt. a ) . I n the event Entergy'a footnote can ba conatrued 
as a p o i n t of law upon which Entergy wishes the court t o make a 
r u l i n g , the court lacks s u f f i c i e n t evidence of undisputed facts 
t o make such a determination. 
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(2d ed. 1992). In other words, a stipulated damages clause may 

address only one of several possible breaches. Id. at 268. The 

liquidated damages proviaion at iaaue in thia case provides that 

i f UP f a i l s to make up i t s Deficit Tonnage, UP sh a l l pay 

liquidated damages to Entergy "not as a penalty but as 

co/npensation for obtaining a l temate fuel supply." (Interim 

Agreement § 8.B.S) (emphasis added). The express language of 

this provision states that UP w i l l pay the stipulated amount of 

liquidated damages for Entergy's cost of obtaining alternate 

fuel. Thur, Encergy cannot claim as actual damages the amount i t 

spent to obtain alternate fuel supplies because this amount i s 

covered by the liquidated damages provision. 

The liquidated damages provision does not preclude 

Entergy from seeking any ocher damages which i t may have 

sustained as a result of UP's failure to deliver coal. E . g . In 

re l iana Realty, I n c . , 154 B.R. 21, 28 (S.D.N.Y. 1993) 

(consequential damagea that arose as a consequence of the breach 

by subjecting the non-breaching party to defend a law auit plua 

interest and taxes were recoverable in addition to the liquidated 

damages for the -breach of contract for s e l l i n g real eatate). I f 

Entergy can show that i t incurred consequential dar.ages v.'hich 

were not part of the cost of obtaining alternate fuel supplies, 

Entergy may be able to seek actual damages for these amounts." 

" Entergy also contends that the liquidated damages 
provision doea not cover actual damages for UP's breach of i t s 
duty of good fa i t h . I f i t i s la t e r determined that UP had a duty 
of good f a i t h which i t breached, Entergy/ may be able to pursue 
actual damages resulting from a breach of good f a i t h as long as 
the damages do not directly relate to the costs of obtaining 
altemate fuel supplies. 
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Having determined that the liquidated damages clause 

doee not provide Entergy's exclusive remedy, UP's motion for 

aummary judgment i s denied to the extent that i t seeks to diaraias 

the caae. However, as discussed above, Entergy i s precluded from 

seeking actual damagea d i r r c t l y r e l a t i n g to the cost of obtaining 

alternate fu e l supplies. Accordingly, 

IT IS ORDERED: 

1) P l a i n t i f f 3 motion f o r p a r t i a l summary judgment 

(F i l i n g No. 76) i s granted as to p l a i n t i f f ' s claim that UP 

breached the interim agreement by f a i l i n g to transport a l l coal 

tendered by p l a i n t i f f , therefore creating d e f i c i t s â xd i n f a i l i n g 

to make up d e f i c i t tonnage within the succeeding c-.lendar 

quarter. I n a l l other respects, said motion i s deni-^ri-
2) Defendant's motion f o r summary judgment (F i l i n g No-

74) i s denied. 

3) The parties s h a l l advise the Court, i n writing, on 

or before February 22, 1999, . whether or not they are ready for 

the statua conference provided i n Paragraph 4 of the order of the 

magiatrate judge f i l e d March 17, 1998. 

DATED t h i s ,2.̂  day of January, 1999. 

BY THE COURT 

rLE E. STROM, Senior Judge 
United States D l a t r i e t Court 
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Enlwgy SMVIOM, Inc. 
PrnkmoatS H BuikMng. Suits 300 
10055 Grogans MXt Road 
The Woodlands. TX 77380 
Tel 281 297 3562 

ChartMW. Jevrall 
Director 
Coal Supply 

Jr. 

Janiuuy 4, 1999 

Mr. Arthur W. Peters 
Senioi Vice President & 
General Manager 
Union Pacific Railroad Company 
1416 Dodge Street, Room 500 
Omaha, NE 68179 

Dear Mr Peters: 

This letter constitutes notice to Union Pacific Railroad Company ("U?") of Entergy 
Services, Inc.'s ("Entergy") intent to build out from its White Bluff plani to be able to 
obtain direct rail service from the Burlington Northern and Saî a Fe Railway Company 
("BNSF"). Entergy plans to bmld pew trackage from its plant to connect with existing 
track owned by the Pine Bluff Arsenal. The Arsenal trackage will be rehabilitated to 
allow unit coal train operations. A connection from the Arsenal trackage will be built to 
connect with an existing track that was owned pre-merger by the St. Louis Southwestern 
Railway Company, a subsidiary ofthe Southem Pacific Transportation Company ("SP"). 
An additional connection will also have to be constructed from that track to the UP line. 
A map showing the line and connections is attached hereto. 

This notice is being sent pursuant to Section 13 of the Agreement dated April 18, 1996, 
between UP, BNSF and the Chemical Manufacturers Association ("CMA"). Under that 
section and the decisions ofthe Surface Transportation Board in the UP/SP proceeding, 
Entergy has the right to build out from its White Bluff plant on the UP to a point on a line 
owned by the SP. UP is also obligated to grant BNSF trackage rights to enable SNSF to 
reach the point at which the build-out line connects with the SP track. BNSF will require 
trackage rights over the UP from its connection in Pine Bluff to the fonner SP Memphis 
line to the connection with the build-out line as described above. BNSF currently has 
trackage rights over the UP route between Little Rock and Pme Bluff that are being used 
for local service betweea those points. UP only needs to grant DNSF the additional 
ability to enter and exit this line at the build-in/build-out point. 

' Sec Decisioa No. 44. Uaion Pacific Corporation. Unioa Pacific Railroad Compagy, and Missouri Pacific 
Railroad Company - Control and Merger - SouAem Pacific Rad Corporation. Soutfaem Pacific 
Transpoctaaon Company. St Louis Souttiwestem Radway Company. SPCSL Corp.. and The Denver and 
Rio Csjode Westem Railroad Company, served August 12,1996. 
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Mr. Arthur W. Peters 
Pâ ê 2 
1/4/99 

Entergy is proceeding with plans for construction and future service based on ri^ts 
provided in the CMA Agreement and the STB's decisions, and assumes UP will 
cooperate in implementing those rights. If that is not the case or if you have any 
questioiis about this notice, please give me a call by January 15, 1999. 

Sincerely, 

jb 
Attachment 

cc: Mr. Sami Shalah 
Assistant Vice President 
East Coal Marketing 
Burlington Northern Santa Fe Raihoad 
P. 0. Box 961051 
Fort Worth, TX 76161-0051 

bcc: Messrs Bod Storey 
Tom P h i l l i p s 
Mike L o f t u s 
Ke i th Dickerson 
Gene Thomas 
Janan Honeysui 'cle 

Ms. Ke l ly Cupero 
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PETERJ RIOCERSHAUSER I Burltagton Northern S»nu Fe 
Vice President UP/SP Unes & Mexico 

2650 Lou Menk Dnve 
P O Box %1065 
Fort Worth, TX 76161-0065 
817 352-6686 
Fax 817 352-7154 

October 28, 1998 

Mr Daniel B Gray 
Dan Gray Consulting, Inc 
15 Long Hearth Place 
The Woodlands, TX 77382 

Dear Dan 

It was a pleasure meeting you this morning and discussing details of the proposed build-in to 
Entergy's White Bluff, Aiv facility 

Per our conversation, attached is a copy of the "Chemical Manufacturers' .Agreement", which was 
imposed as a condition on the UP/SP merger by the Surface Transportation Board Item #13 
deals with the subject of build ins/build-outs, and was broadened by the Board in its decision by 
(a) making this provision applicable to all shippers, and (b) removing the time limit to which this 
provision is subject (Finance Docket No 32760, Decision No. 44, p. 146). 

Also, since our meeting I have confirmed that we and UP agree that the Pine Bluff Arsenal is a 
"2-to-l" facility to which BNSF has access currently under the merger settlement agreements and 
conditions Consequently, at our election and with UP's concurrence, BNSF can serve this facility 
either (a) directly, (b) through reciprocal sv.itch provided by UP, or (c) with UP's prior 
agreement, using a third party contractor to perform switching for either BNSF or for both 
railroads. 

I and Burlington Nuilhcm Santa Fe look forward to working with you on further advancing this 
exciting project 

Sincerely, 

Attachment 

cc; Tom Epich 
Mike Roper 

l0289S.a 



s t a t e of Texas 

County of Montgomery 

VERIFICATION 

) SS 

Charles W. Jewell, J r . , being duly sworn, deposes and 

says t h a t he has read the foregoing statement, knows the contents 

thereof, and that the same are true as stated to the best of his 

knowledge, information, and b e l i e f . 

aiyA 
Charles W, ewel 

Sucscribed and sworn 
t o before me t h i s 16th 
day of September, 1999 

N Public 

.. ... o o O i W . W O ^ ^ * * * » I * " I * " "'^ 

y ^ - ^ JOYCE A. BAMME8 
••• '/^tyt^ NOTARY PUBLIC 
y \ W j * j S\A\e of Texas 
• Cofrm f !:>4-04-2001 

My Commission expires y - ^ 0 0 / 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION Pj!\.CIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRAND WESTERN 
RAILROAD COMPANY 

Finance Docket Nos. 32760 

VERIFIED STATEMENT OF 
PETER J . SMYKLA, JR. 

My name i s Peter J. Smykla, Jr. I am the same Peter 

Smykla that submitted a V e r i f i e d Statement i n support of 

Entergy's " P e t i t i o n f o r an Exemption From 49 U.S.C. § 10901 t o 

Construct and Operate a R a i l Line Between White B l u f f and Pine 

B l u f f , Arkansas" dated J u l y 30, 1999. My background and experi

ence are summarized i n that statement. 

Entergy has asked me t o submit t h i s statement i n 

support of i t s " P e t i t i o n f o r Enforcement of Merger Condition" to 

address the circumstances surrounding my a c q u i s i t i o n of a p o r t i o n 

of the St. Louis Southwestern Railway Company's ("SSW") so-called 

"Arsenal Lead" near Pine B l u f f , Arsenal. I n p a r t i c u l a r , i n 

December of 1992, SSW sold approximately three miles of the 

Arsenal Lead to Mid-State Corporation (a n o n - c a r r i e r ) , which i s a 

corp o r a t i o n t h a t I own and c o n t r o l . I have attached a copy of 

the Agreem.ent between SSW and Mid-State Corporation to t h i s 



statement as Ex h i b i t No. (PJS-1) . (This copy has been re

dacted t o remove the purchase price of the l i n e ) . 

Therein, the p a r t i e s s p e c i f i e d that the p o r t i o n of the 

Arsenal Lead that I was purchasing included the " r a i l r o a d r i g h t -

of-way and track and track support s t r u c t u r e from Paperton, Mile 

Post 272.81 (ES 223-t-lO) to end of track at Mile Post 269.84 (ES 

66-t-06)." The p a r t i e s also expressed t h e i r mutual understanding 

that SSW would remain the common c a r r i e r on the l i n e w i t h obliga

t i o n t o provide service i f requested to do so. I n p a r t i c u l a r , a 

s p e c i f i c clause was incorporated i n t o the agreement to prevent 

Mid-State from ta k i n g any ac t i o n to impede SSW's a b i l i t y t o meet 

i t s common c a r r i e r o b l i g a t i o n : 

Buyer i s not a common c a r r i e r and i s desirous 
of acquiring the Arsenal Spur i n t a c t anĉ  not 
for the purpose of common c a r r i e r r a i l trans
p o r t a t i o n and i s agreeable to leave the track 
s u b s t a n t i a l l y i n place should future common 
c a r r i e r r a i l service be required by shippers, 
p o t e n t i a l shippers, SSW or the United States 
Government i n the i n t e r e s t s of national 
s e c u r i t y f o r a p-3riod of twenty f i v e (25) 
years. 

Exhibit No. (PJS-1) at 1. 

As r e f l e c t e d i n t h i s language, i t was the p a r t i e s ' 

understanding that SSW would remain obligated t o serve any 

" p o t e n t i a l shippers" that requested service over the l i n e . 
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AGREEMENT FOR THE SALE OF THE ARSENAL SPUR 

THIS AGREEMENT, made t h i s day of P'^( ^ ^ . j f ^ , 1992, 

by and betv/een the ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, a 

Missouri corporation (•SSW or "Seller") and MID-STATE CORPORATION 

("Buyer"); 

WHEREAS, SSW owns a line of railroad known as the Arserial Spur ^ 
from extending .'some 3.2 iniles all within .fe^^J^L^liwiL^^ut^ LiL I, 

^AJSeX, Arkan£as; r-

WHEREAS, Buyer i s not a common c a r r i e r and i s desirous of 
acquiring the Arsenal Spur i n t a c t and not f o r the purpose of common 
ca r r i e r r a i l transportation and i s agreeable to leave the track 
s u b s t a n t i a l l y i n place should future common c a r r i e r r a i l service be 
required by shippers, p o t e n t i a l shippers, SSW or the United States 
Government i n the interests of national security for a period of 
twenty f i v e (25) years; 

NOW, THEREFORE, i n consideration of the mutual covenants 
herein entered i n t o , the parties agree as follows: 

1. D e f i n i t i o n s ; 

" Improvemesnts" s h a l l mean a l l buildings, structures and 
f i x t u r e s , other than Track and Track Support Structures now owned 
by Seller and located on or w i t h i n the Real Property (excluding 
locomotives, r o l l i n g stock, mechanical and maintenance of way 
machinery, which i s retained by S e l l e r ) . 

"Incidental Interests" s h a l l include a l l agreements, licenses, 
easements and permits to be assigned involving the Real Pz_perty 
and Track and Track Support Structures located on the Properties on 
the Closing Date. 

"Track and Track Support Structures" shall mean the track 
structure of Seller , including but not l i m i t e d to signals, signal 
systems, communications, r a i l and fastenings, switches and frogs 
complete, bumpers, t i e s , b a l l a s t , roadbed, embankment, bridges, 
t r e s t l e s , c ulverts and other structures or things necessary f o r 
support of and entering i n t o ccnstruction thereof, and i f any 
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portion thereof i s located i n a thoroughfare, the term s h a l l 
include pavement, crossing planks and other similar materials or 
f a c i l i t i e s used i n l i e u of pavement or other street surfacing 
material at vehicular crossings of tracks, culverts, drainage 
f a c i l i t i e s , crossing warning f a c i l i t i e s , and a l l changes i n and/or 
additions thereto/ now or i n the future located as are required or 
desirable f o r the operation of t r a i n s . 

"Arsenal Spur" s h a l l mean the r a i l r o a d right-of-way and track 
and track support structure from Paperton, Mile Pose 272.81 (ES 
223 + 10) to end of track at Mile Post 269.84 (ES 66+06) a l l as 
indicated on Exhibit A, as marked i n yellow. 

"Properties" s h a l l include the Improvements, Incidental 
Interests and Track and Track Support Structures. 

"Purchase Price" shall mean 
of the United States. 

lawful currency 

"Real Property ' shall mean that part of the Arsenal Spur which 
comprises land and interests i n land. 

2. Properties To Be Conveyed; 

Seller hereby agrees to s e l l , assign, transfer, and convey to 
Buyer on the Closing Date and Buyer hereby agrees to purchase from 
Seller, the Arsenal Spur, including the Real Property and 
Incidental I n t e r e s t s , a l l Improvements and Track and Track Support 
Structures. Seller s h a l l convey i t s interests i n the Track and 
Track Support Structures by a B i l l cf Sale, as shown on Exhibit B 
and i t s i n t e r e s t i n the real property by quitclaim deed, as shown 
on Exhibit C. Seller hereby states t h a t there are no record of any 
Incidental Interests to assign to Buyer. 

3. Payment; 

The Purchase Price s h a l l be paid on the Closing Date i n Federal 
funds to Bank of America, ABA 121000358, Main Office, 345 
Montaomery Street, San Francisco, C a l i f o r n i a , for c r e d i t to ST. 
Louib Southwestern Railway Company Account No. 12336-03693. 

4. A l l o c a t i o n ; 

The Purchase Price 
Impro\ ,.4 
Track 

UjtiA. 

' : ^ : - : i ^ 
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5. Condition of Properties; 

SELLER HEREBY DISCLAIMS ANY REPRESENTATION OR WARRANTY, EITHER 
EXPRESS OR IMPLIED, AS TO ANY MATTER WHATSOEVER, INCLUDING WITHOUT 
LIMITATION, THE DESIGN OR CONDITION OF THE PROPERTIES, THEIR 
MERCHANTABILITY OR THEIR FITNESS FOR ANY PARTICULAR PURPOSE OR 
COMPLIANCE WITH FEDERAL RAILROAD ADMINISTRATION REGULATIONS, THE 
QUALITY OF THE MATERIAL OR WORKMANSHIP OF THE PROPERTIES OR 
CONFORMITY OF THE PROPERTIES TO THEIR INTENDED USE NOR SHALL THE 
SELLER BE LIABLE FOR INCIDENTAL OR CONSEQUENTIAL DAMAGES (INCLUDING 
STRICT LIABILITY AND TORT) AND SELLER OFFERS, AND BUYER ACCEPTS, 
THE PROPERTIES IN AS IS, WHERE IS CONDITION. SELLER MAKES NO 
WARRANTY, EXPRESS OR IMPLIED, AS TO THE MERCHANTABILITY OF THE 
PROPERTIES. 

6. Related Agreements; 

The follov/ing related Exhibits and documents are attached 
hereto as exhibit^s and incorporated herein by reference: 

Exhibit A - "Map of Properties" 
Exhibit B - " B i l l of Sale" 
Exhibit C - "Quitclaim Deed" 

7. Conditions: 

The closing i s conditional on the happening of the following 
events: 

a. At the Closing Date neither a court, agency or the 
Interstate Coramerce Commission has imposed a condition or 
requirement which i s a material, adverse condition. If such a 
material, adverse condition i s imposed which affects either party 
in such manner, the party that i s adversely, materially affected 
("Affected Party"), at i t s sole option, may terminate thia 
Agreement without l i a b i l i t y hereunder i f written notice i s provided 
to the other party within five (5) days, excluding Saturdays, 
Sundays and holidays, after the Affected Party received notice of 
the imposition of the material, adverse condition. 

b. At the Closing Date, the execution by the appropriate party 
or both parties of the related agreements and documenta described 
in Section 6 above. 

8. Warranties of Buver; 

The Buyer warrants effective as of the Closing Date that; 
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a. I t has f u l l power to own the Properties and i t s performance, 
execution and d e l i v e r y of t h i s Agreement i s w i t h i n the a u t h o r i t y of 
the Buyer and duly authorized by a l l necessary and proper 
government proceedings; 

b. This Agreement, when and as executed and d e l i v e r e J , s h a l l 
c o n s t i t u t e a v a l i d and binding o b l i g a t i o n of the Buyer enforceable 
against the Buyer i n accordance wit h the terms hereof. 

9. Warranties of Seller; 

The Seller warrants e f f e c t i v e on Closing t h a t : 

a. I t i s a corporation i n good standing, v a l i d l y e x i s t i n g and 
organized i n Missouri; 

b. I t is able to do business i n Arkansas; 

c. I t has f u l l power to t r a n s f e r the Protertie> to Buyer; 

d. This Agreement, when and as executed and delivered s h a l l 
c o n s t i t u t e a v a l i d and binding o b l i g a t i o n of the Seller enforceable 
against the Seller i n accordance with the terms hert^of. « 

10. Indemnification for Non-income Taxes: 

Buyer agrees to indemnify and hold Seller harmless from a l l 
taxes imposed by any Federal, State, or l o c a l government or 
governmental subdivision i n the United States, upon or with respect 
to any aspect of the t r a n s f e r of Properties, governed by t h i s 
Agreement, excluding however, the documentary stamp trans f e r and 
taxes of the United States or of any s t a t e or p o l i t i c a l subdivision 
thereof to the extent imposed on or measured by the net income or 
excess p r o f i t s of the Selle r , or franchise taxes, to the extent 
imposed i n l i e u of any such taxes, imposed on or measured by the 
net income. 

11. Applicable Law: 

This Agreement shall be governed by and construed in accordance 
with the laws of the State of Arkansas. 

12. Notices: 

Al l notices, demands, requests, or other communications which 
may be or are required to be given, served or sent by either party 
to the other pursuant to this Agreement shall be in writing and 
shall be deemed to have been properly given or sent. 
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a. I f intended f o r Seller, mail by registered or c e r t i f i e d 
mail, r e t u r n receipt requested, w i t h postage prepaid, addressed to 
Seller a t : 

Vice President - Strategic Planning 
Southern Pacific Transportation Company 
One Market Plaza 
San Francisco, CA 94105 

With a copy t o ; 

Mr. W. E. Fowler 
Director-Contracts & Joint F a c i l i t i e s 
Southern Pacific Transportation Company 
One Market Plaza, Room 1004P 
San Francisco, CA 94105 

b. I f intended f o r Buyer, mail by registered or c e r t i f l e d 
mail, r e t u r n receipt requested, wi t h postage prepaid, addressed to 
Buyer a t : 

Peter Smykla 
Mid-State Corporation 
P.O. Box 1892 
Pine B l u f f , AR 71613 

13, Entire Agreementr Severability. Amendments; 

a. This Agreement, including the Exhibits appended, i s the 
en t i r e agreement between the parties and supersedes any o r a l or 
other understanding or representation of the parties. VL^|^y 
paragraph, sentence, clause, phrase, or word s h a l l become 
unenforceable with operation of law or otherwise, the balance of 
t h i s Agreement s h a l l remain i n f u l l force and e f f e c t . 

b. No modification, addition or amendment hereto shall be 
effective until such modification, addition or amendment i s reduced 
to a writing executed by the authorized officers of each party. 

14. L i t i g a t i o n ; 

s e l l e r shall be responsible fcr a l l litigat^ion or claims 
arising from, without limitation, i t s ownership, operation, 
maintenance or reconstruction of the Properties prior to the 
Clising Date or arising from claims based upon agreements or 
obligations to which the Seller i s bound. 
responsible for lit i g a t i o n arising from i t s ownership, operation, 
DiaiStenance or reconstruction of the Properties ^^^^er the Closing 
Date or arising from claims based upon agreements or obligations to 
which Buyer i s bound. To that end, i t i s the express intention of 
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Seller and Buyer that each party hereby indemnifies the other and 
holds the other harmless from and against a l l loss, costs, 
l i a b i l i t y and expense, including without limitcition, reasonable 
attorney's fees, which such other party incurs in connection with 
lit i g a t i o n for which the other party i s responsible as set for^ih 
herein. 

15. Assignment, Successors: 

This Agreement i s intended solely for the benp^i.t of and shall 
be binding on the parties hereto, and their successors and assigns, 
and i s not intended nor shall i t be construed to be for the benefit 
of any other party. 

IN WITNESS WHEREOF, the parties have caused this Agreement to 

be executed as of the day and year f i r s t herein written. 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 
(SELLER^ 

'*• 
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EXHIBIT B 

In consideration of one deiinr (51.00) and other vaiuable consideration, receipt of which is hereby 
acknowledged, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, a Missouri corporation CSeflcrO, hereby 
sells, transfers and delivers (in pUce) to MID-STATE CORPORATION C^uycr ,̂ approximately 32 miles of 
Track and Track Support Structures on the Seller's Arsenal Spur between Milepost 27231 at or near Paperton 
to MJepost 269.84, all within Jefferson County, in the State of Arkansas, in the location shown on the 
Attachment A, attached and hereby made a part hereof. 

The lerm "Track" as used herein shall mclude all appurtenances thereof, consisting of rail and fastenings, 
switches and frogs complete, bumpers, ties, ballast and roadbed. 

The term Track Support Structures" shall mean those properties necessary for use or support of Track 
including signals, bridges, culverts, other sUTicnires, tunnels, grading, embankn.cnls, dikes, pavements and 
drainage facilities. 

SAID TRACK A>fD TRACK SUPPORT STRUCTURES ARE SOLD AS IS IN ITS PRESENT 
LOCAllON WITH ALL FAULTS. NO WARRANIY, EXPRESS OR IMPLIED, IS MADE BY SELLER 
AS TO THE CONDITION OF MERCHANTABHJTY OF SAID TRACK AND TRACK SUPPORT 
STRUCTURES OR THE FITNESS FOR ANY PARTICULAR PURPOSE THEREOF FOR USE OR 
OTHERWISE OR FOR THEIR COMPLIANCE WTTH FEDERAL RAILROAD ADMINISTRATION 
REGULATIONS. 

The right-of-way underlying said Track and Track Support Strucmrcs arc the subject of a separate 
indenture between these same parties. ^ 

this i3 'day o ( h ( y i ' f , 1992 IN WITNESS WHERE, Seller has signed these presents 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY 

Attest: 
Secretary 

STATE OF CALIFORNIA ) 
) s s . 

CITY AND COUNTY OF SAN FRANCISCO ) 

On t h i s ^ day of / U < ^ • in the year 1992 before mc Zf.g'. :TotU^S . a Notary PubUc in and 
for the City and County of San Francisco, State of California, personally appeared _ —̂ 
personally known to me to be the person tfao catecuted the within instrument on bdudf of the Corporation 
therein named and acknowledged to me that the Corporation executed it 

IN WITNESS WHEREOF, I have hereunto set my hand and afBzed my official seal at my office in the 
City and County of San Frandsco, the day and year in this certificate first above written. 

XLJURGENS 
NOTARY PU8U&CALVQRNA 
PiMMiPliMafBurtwMln 

arvMoooiMTYaF 
SMfFMNCaOO 

My Coirmiuioii EiwIrM JM. 15,1994 

Notaiy Public ia i 
San Frandsco, State of Califoniia 

CouBty 



VERIFICATION 

State of Arkansas ) 
) ss: 

County of Jefferson ) 

Peter J. Smykla, Jr. being duly swom. deposes and says that he has read 

the foregoing statement, knows the contents thereof, and that the same are true as stated to the best 

of his knowledge, infoimation. and belief. 

Peter J. SmAlal Jr. 7 ll 

Subscribed and swom to 
before me this 
day of September, 1999 

iviotary P«rt5Tib 

My Commission expires o / / 



CERTIFICATE OP SERVICE 

I hereby c e r t i f y t h a t t h i s 20th day of September, 1999, 

I have caused a copy of the foregoing " P e t i t i o n f o r Enforcement 

of Condition" t o be served by f i r s t - c l a s s n a i l , postage-prepaid, 

upon a l l p a r t i e s t o the service l i s t i n chis proceeding. 

Andrew B. Kolesar I I I 
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ENTERED 
Offlc* Of the Secretary 

JUN 15 1999 
Part of 

Public Record 

June 14,1999 

Honorable Vernon A. Williams 
Secretary 
Surface 7 rai.:;portalion Board 
1925 K Street, N.W. 
Room 711 
Wasnington. DC 20423 

Re: Finance Docket No 32760, Union Pacific Corporation, ct al. - Control 
and Merger - Southem Pacific Rail Corporation, et al. 

Dear Secrelar>' Williams: 

Enclosed lor filing in the above-captioned proceeding are the original and twenty-five (25) 
copies of the Petition for l.eave to File and Reply of The Burlington Northern and Santa Fe Railway 
Company in Suppt)rt ofBNSF's Petition for Clarification (BNSF-87). Also enclosed is a 3.5 inch 
disk containing the text ofthe pleading in WordPerfect 6.1 format. 

I would appreciate it if you wouid date-stamp the enclosed extra copy of this submission 
and return it to the messenger for our files. Thank you for your assistance. 

Sincerely, 

Erika Z. Jones 

Enclosures 

cc: All Parties of Record 

CHICAGO BERL IN C H A R L O T T E COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CITY CORRESPONDENT: JAUREGUI. NAVARRETE. NADER Y ROJAS 

INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIADES S. LEE 



BNSF-87 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY J Itti 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR LEAVE TO FILE AND 
REPLY OF THE BURLINGTON NORTHERN AND 

SANTA FE RAILWAY COMPANY 
IN SUPPORT OF BNSF'S PETITION FOR CLARIFICATION 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth Texas 76161-0039 
(817) 352-2353 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 
Mayer, Brown & Piatt 
1909 K Street, NW 
Washington, DC 20006-1101 
(202) 263-3000 

and 

1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for The Burlington Northern and Santa Fe Railway Company 

June 14, 1999 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 Viv 

UNION PACIFIC CORPORATION UNION PACIFIC RAILROAD COf 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GF^ANDE WESTERN RAILROAD COMPANY 

PETITION FOR LEAVE TO FILE AND 
REPLY OF THE BURLINGTON NORTHERN AND 

SANTA FE RAILWAY COMPANY 
IN SUPPORT OF BNSF'S PETITION FOR CLARIFICATION 

The Burlington Northern and Santa Fe Railway Company ("BNSF")- respectfully 

petitions for leave to file this Reply to "UP's Reply to BNSF's Petition for Clarification" 

(UP/SP-365) ( "UP's Reply ") in order to correct severfil misstatements in UP's Reply so that 

the Board will have a complete and accurate record on which to determine whether BNSF s 

request for a clarification of the "new facilities" and "transload" conditions imposed by the 

Beard in approving the UP/SP merger should be granted.-

The acronyms used herein are the same as those used in Appendix B to Decision 
No. 44. 

^ In this regard. UP has itself already suomitted a reply to the replies filed by The 
National Industrial Transportation League (NITL-25) and The Society of the Plastics 
Industry (SPI-26) in the form of a letter from Michael L. Rosenthal to Secretary Williams, 
dated June 8, 1999. UP should therefore have no objection to the Board's acceptance of 
this Reply by BNSF. 



!n its Petition, BNSF seeks a clarification that new facilities and transloads, such as 

the new Four Star Sugar Co. ("Four Star Sugar") facility at El Paso, TX, which are located 

adjacent to spurs, industrial leads or yard tracks that are, in turn, served by a trackage 

rights line should be deemed to be "on" a trackage rights line and, therefore, open to BNSF 

service. In its Reply, UP contends that BNSF does not have trackage rights over the line 

described in BNSF's Petition as running through the fonner SP Dallas Street Yard at El 

Paso and that, instead, BNSF's trackage rights are exclusively oi; a Ime that is on the north 

side ofthe yard. See, eg,, UP Reply at 3,10-11.^ UP also contends that the activity ofthe 

Dallas Street Yard (througn which, according to UP, BNSF would have to move to serve 

the Four Star Sugar facility), the location ofthe facility on the south side ofthe yard, and 

the need to use an "active, multipurpose line of railroad' on which BNSF does not have 

trackage rights to access the facility should preclude a finding that the Four Star Sugar 

facility is "on" a trackage rights line. See UP Reply at 11-15. These contentions 

concerning the Four Star Suga*" facility ~ many of which UP had never before addressed 

* As we show below, UP's claim that BNSF's trackage rights are restricted to the 
former SP line north of the yard is immaterial to the dispute here. Nevertheless, it is 
notable that UP's rendition of the facts is far from established. The pertinent BNSF/UP 
trackage rights agreement does not assign specific tracks for BNSF's trackage rights 
operations in the area of the Dallas Street Yard. To the contrary, the trackage rights 
agreement, which is attached hereto as Attachment A, refers to and grants BNSF trackage 
rights over "a line of railroad consisting of track structure extending between El Paso, 
Texas, in the vicinity of Owner's Milepost 829.2, and Sierra Blanca, Texas, in the vicinity 
of Owner's Milepost 738.2, as shown by dashed lines on the attached print dated June 1, 
1996". As a review of that print revials, there is no precise designation of specific tracks 
for BNSF's trackage rights operations at the Dallas Street Yard. Similariy, the BNSF 
Agreement contains only a general grant of trackage rights over "SP's line between El Paso 
and Sierra Blanca" (§ 4(a)), and a figure submitted with the Applicants' Operating Plan 
(Figure 13-29) in Volume 3 (UP/SP-24) of their Application identifies both the line on the 
north side of the yard as well as the line through the middle of the yard as part of the SP 
trackage at El Paso. (A copy of Figure 13-29 is attached hereto as Attachment B.) 



to BNSF ~ provide no support for UP's argument against BNSF access to the Four Star 

Sugar facility. 

1. Pre-merger UP-versus-SP siting competition existed regardless of the exact 

manner by which each carrier would have served a new facility. If UP and SP could 

compete for a shipper to locate a facility to take advantage of adjacent main line operations 

(or, by the same token, if a shipper could use siting citernatives to play the two carriers off 

against each other in negotiations for rail service), indirect siting competition existed. As 

explained in BNSF's Petition (at 15), the preservation of such indirect siting competition 

was a principal purpose of the new facilities and transload conditions, which gave BNSF 

the right to sen/e any new facility or transload located "on" (that is, in a position to receive 

service via) a trackage rights line. See also Letter from Randy Speight, CMA, to Secretary 

Williams, dated June 10, 1999, at 1 (copy attached hereto as Attachment C) (new facilities 

and transload conditions were imposed "to replicate important forms of 'Indirect' 

competition"). 

It is undisputed that the Four Star Sugar facility was located where it was in order 

to receive main line service via the former SP line on which BNSF has trackage rights. This 

fundamental fact, which underlies the application of the new facilities condition, is 

unaffected by the operations necessary to serve the Four Star Sugar facility or the location 

of the specific trackage to be utilized under the trackage rights agreement. Thus, none of 

UP's contentions about the need to use an active railroad line to access the Four Star 

Sugar facility from the trackage rights line (an issue that could be fully addressed by UP 

agreeing to serve the facility via reciprocal switch for BNSF), the location ofthe Four Star 

Sugar facility at the south side of the Dallas Street Yard, or the precise location of the 



tl ackage (even IT correct (see note 3, supra)) diminishes the force of BNSF's argument that 

the Four Star Sugar facility is "on" a trackage rights line for purposes of the new facilities 

condition, and in.it u before BNSF's access to the facility is necessary in order to preserve 

pre-merger indirect siting competition.-

2. In advocating a case-by-case approach to clarification of the new facilities and 

transload conditions, UP also inaccurately depicts the magnitude of the problems caused 

by a lack of predictability in the application of the conditions. Contrary to UP's argument, 

the number of disputes brought to the Board's attention does not provide an accurate 

picture ofthe scope of uncertainty among shippers concerning the application ofthe new 

facilities and transload conditions. See also NITL-25 at 5 (stating, in reply in support of 

BNSF's Petition, that the issue presented by BNSF's Petition has "extremely broad 

implications for shippers' access to competition provided or to be provided by BNSF"). 

Shippers are often understandably reluctant to initiate administrative proceedings against 

their sole provider of railroad freight transportation services, and BNSF has exercised 

restraint in taking access disputes :o the Board. Moreover, as reflected in the reply of SPI 

in support of BNSF's Petition, the lack of certainty concerning the application of the 

conditions imposes a substantial burden on shippers. See SPI-26 at 4 ("The shipper 

community in the West, as well as BNSF, require certainty with regard to the application 

ofthe new facilities' and transloads conditions adopted by the Board. * * Producers and 

- Importantly, it should be noted that nowhere in its Reply does UP contend that the 
manner of service, the location of a new facility, or any of the otiier factors it cites affect the 
question of whether pre-merger indirect siting competition between UP and SP existed. 
The reason it does not do so is obvious ~ as reflected in the Verified Steiements of Peter 
J Rickershauser, F.E. (Skip) Kalb, and Robert A. Sieffert of Cerestar USA, Inc., such 
competition existed regardless of those factors. 



shippers must be in a position to clearly understand the rights as they determine where to 

locate new facilities and transloads "). See also Letter from Lee Williams, Roquette 

America, Inc., to Secretary Williams, dated June 9, 1999 (copy attached hereto as 

Attachment D) (stating, in support of BNSF's Petition, that "it is important that the Surface 

Transportation Board ensure that the issues of what new facilities along the trackage rights 

lines, and to what facilities BNSF has access, are clarif'"'̂  so that. . . shippers are in a 

position to know what competitive altematives are available"). Accordingly, UP's argument 

that there is no need for the Board to adopt a general standard for detennining when a new 

facility is "on" a trackage rights line should be rejected.-

Furthermore, while UP argues that a general definition of when a new facility should 

be deemed to be "on" a trackage rights line is not necessary or appropriate. UP's position 

as to the Four Star Sugar facility will, if adopted by the Board, surely be used by UP in the 

future to deny shippers access to BNSF service. UP's position ~ which essentially is that 

- Decision No. 10 in the oversight proceeding (Sub-No. 21), which UP cites (see UP 
Reply at 2, 5-6), does not support a case-by-case approach to the issue raised by BNSF's 
Petition. In Decision No. 10, the Board rejected a request by both BNSF and UP for a 
blanket rule for the determination of which facilities qualified as "new facilities." Here, by 
contrast, there is no dispute as to whether the Four Star Sugar facility is a "new facility". 
Instead, BNSF merely seeks a confimiation that indisputably new facilities that are located 
adjacent to spurs, industrial tracks or yard tracks that are, in turn, served by trackage rights 
lines should be deemed to be "on" the trackage rights lines for purposes of the new facilities 
and transload conditions. Moreover, unlike the issue of how to define "new facilities", the 
question of whether a facility is "on" a trackage rights line is amenable to a simple, 
straightfonvard resolution: If a new facility is sited to receive rail service via a trackage 
rights line, it is "on" that line, and the facts pertaining to exactly how the facility is connected 
to the trackage rights line aie immaterial since pre-merger siting competition existed 
regardless of the manner by which a new facility was to be connected to and served by the 
competing earner's main line. If, as UP contends, this standard would encompass a "very 
large portion" of new facilities on BNSF's trackage rights lines, that is only a reflection of 
the fact that there was widespread siting competition between UP and SP before the 
merger. 



a facility is not "on" a trackage rights line if (i) it is in a yard or can only be reached by a 

movement through a yard (UP Reply at 10-11); (ii) it is necessary to move on or across a 

line which is used for other purposes in addition to reaching the new facility (UP Reply at 

10.12-13); and (iii) the line which must be used to reach the facility is not a trackage rights 

line (UP Reply at 13) ~ would effectively mean that the only new facilities which would 

qualify as being "on" a trackage rights line would be those that could be reached by a 

"single purpose" iine connecting directly to the trackage rights line on which no traffic 

moved other than traffic to and from the particular facility. UP Reply at 14. Thus, UP, too, 

is. in effect, seeking to develop a general rule governing the application of the conditions, 

but its proposed rule would result in the elimination of a significant amount of the pie-

merger siting competition which existed between UP and SP.-

3. Finally, UP suggests that BNSF competed with UP for the siting of the Four 

Star Sugar facility at El Paso and that there is therefore no need to afford BNSF access to 

the facility. See UP Reply at 15-17. UP's argument is without merit for several reasons. 

First, while it is true that BNSF attempted to compete with UP for the new Four Star Sugar 

facility, BNSF was unable tc successfully do so because it could identify no location at El 

Paso which would satisfy Four Star Sugar's commercial and logistics needs In this 

respect, the situation is identical to the situation involving R.R. Donnelley & Sons 

("Donnelley ") . i Reno, NV, where the Board granted BNSF access to a new transload 

- In addition, UP is not even willing to stand by the rule that its position reflects. See 
UP Reply at 15 Rather, shippers and BNSF must in each case await U^̂ 's "infonned 
analysis" before knowing whether to proceed. As SPI has noted (SPI-26 at 4), this 
approach injects an element of subjectivity into the process, and it provides UP with the 
ability, whether intentional or not, to deter competition by BNSF through a lack of certainty 
and predictability and through delay. 

6 



facility on a former SP line. As the Board recognized, Donnelley had received service via 

BNSF in conjunction with a truck transload from McCloud, CA, although this service option 

had become impractical (because of increased production at Donnelley's Reno facility). 

See Decision No. 75, at 4 n.9. Nevertheless, the Board accorded BNSF access to the new 

transload facility on the former SP line in order to preserve the indirect competition which 

that line provided pre-merger to the neartDy UP line. id. at 4; see also N!TL-25 at 5 

(discussing Donnelley decision). Therefore. UP's argument that BNSF should not be given 

access to the Four Star S-jgar facility because El Paso is. in UP's view, a "3-to-2" point is 

incorrect and contrary to Decision No. 75.-

Seccnd, and more importantly, as BNSF pointed out in its Petition (3t 18 n i l ) , the 

fact that BNSF has a line at El Paso does not preclude shippers at E! Paso from enjoying 

the benefits ofthe new facilities and transload conditions. Those conditions do not restrict 

the right of access to shippers whose pre-merger siting options were limited to U? and SP 

liner The language of the conditions explicitly provides that BNSF shall ha /e access to 

"any" new facility on "any" UP or SP line over which it receives trackage rights. See 

Decision No. 61 at 7. There is no exception to the rights granted by the conditions based 

^' UP also inaccurately characterizes the reference to the "traffic density" issue in 
BNSF's Petition. See UP Reply at 7 n.2. As BNSF made clear in its Petition (at 17), it was 
not relying on traffic density considerations to justify BNSF's access to the particular Four 
Star Sugar facility, but rather to describe the 'sweeping adverse effects on BNSF's ability 
to attain adequate traffic density on the trackage rights lines" that would result from the 
adoption of UP's circumscribed interpretation of the scope of the conditions. Further, the 
Board's finding that BNSF is providing competitive service in every major rnil corridor does 
not militate against the relief sought in BNSF's Petition. Although BNSF \9, competing 
vigorously in every corridor, individual shippers in those corridors are entif ec to benefits 
ofthe siting competition that existed between UP and SP before the mergv?r, and to deny 
them BNSF access because BNSF is competing otherwise in the rail corridor in which they 
are located would be to deny them the benefits of that competition. 



on the presence of BNSF tracks or yards in the area. Similariy. no such exception was 

provided for in the CMA Agreement which formed the basis for the new facilities and 

transload conditions. 

Having accepted the new facilities and transload conditions and Implemented its 

merger and having struck a deal with CMA to secure CMA's support of the merger, UP 

should not now be allowed to walk away firom the very specific language in those conditions 

and in the CMA Agreement that provic es BNSF with the right to serve "any" new facility or 

transload on "any" UP or SP line over which it receives trackage rights. 

Accordingly. BNSF's Petition for Clarification should be granted. 

Respectfully submitted. 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 
Mayer, Brown & Piatt 
1909 K Street. NW 
Washington. DC 20006-1101 
(202) 263-3000 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern 
and Santa Fe Railway Company 
3017 Lou Menk Drive 
P.O. Box 961039 
Ft. Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for The Burtington Northern and Santa Fe Railway Company 

Jme 14, 1999 
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CERTIFICATE OF SERVICE 

I hereby certify that copies of the Petition for Leave to File and Reply of The 

Buriington Northern and Santa Fe Railway Company in Support of BNSF's Petition for 

Clarification (BNSF-87) have been served jn all Parties of Record. 



ATTACHMENT A 



EL PASO, TEXAS TO SIERRA BLANCA, TEXAS 
TRACKAGE RIGHTS AGREEMENT 

THIS AGREEMENT made as of this 1st day of June, 1996, between SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, a Delaware corporation (hereinafter referred 
to as "SPr or "Owner"), on the one hand, and BURLINGTON NORTHERN RAILROAD 
COMPANY, a Delaware corporation ("BN"1, and THE ATCHISON, TOPEKA AND SANTA 
FE RAILWAY COMPANY, a Delaware corporation ("Santa Fe") (BN and Santa Fe are 
hereinafter referred to collectively as "User"), on the other hand. 

WITNESSETH: 

WHEREAS, Owner owns a line of railroad consisting of track structure axtending 
between El Paso, Texas, in the vicinity of Owner's Milepost 829.2, and Sierra Blanca, 
Texas In the vicinity of Owner's Milepost 738.2, as shown by dashed lines on the attached 
print dated June 1,1996 (and Identified as Exhibit "A") (Figure 3-1) and further descnbed 
In Section 1.7 of Frhlbit "B", which shall be refen-ed to herein as the "Joint Trackage"; and 

WHEREAS, pursuant to an agreement dated September 25,1995, as amended (the 
"Settlement Agreement"), between Union Pacific Corrwratlon ("UPC"). Union Pacific 
Railroad Company ("UPRR"), Missouri Pacific Railroad Company ("MPRR") (UPC. UPRR 
and MPRR are collectively referred to t.ereinafter as "UP"). Southem Pacific Rail 
Corporation ("SPC"). SPT. The Denver and Rio Grande Western Railroad Company 
("DRGW"), SL Louis Southwestern Railway Company ("SSW") and SPCSL Corp. 
("SPCSL") (SPC, SPT, DRGW, SSW and SPCSL are hereinafter referred to collectively 
as "SP") (UP and SP are hereinafter referred to collectively as "UP/SP"), on the one hand, 
and BN and Santa Fe. on the other hand. Owner granted certain rights to User, including 
overhead bridge trackage rights between El Paso and Sierra Blanca, Texas, and the right 
to access all industries which are presently served either directly or by reciprocal 
switching, joint facility or other arrangement by both UP and SP and no other railroad 
except as may be othenwise herein provided, such rights to be effective upon UPs 
acquisition of control of SP pursuant to the application currently pending before the STB 
In Finance Docket No. 32760. 

WHEREAS, pursuant to the Settlement Agreement, Owner and User wish to more 
specifically define the terms and conditions under which said trackage rights shall be 
exercised. 

NOW, THEREFORE, it is mutually agreed by and between the parties: 



1. Crenftra' Conditions: 

The General Conditions set forth in Exhibit "B" attached hereto are hereby made 
a part 0 th^Agreement. All capitalized terms used ̂ "2°̂ °̂ ^^^^^^^^^ ^ 
Agreement shall have the meaning ascribed to them m the Ĝ ^ 
conflict between the General Conditions and this Agreement shall anse, the provis o 
this Agreement shall prevail. 

2. Rights of User: 

i»\ Subiect to the terms and conditions contained herein. Owner grants to User 
the none^clusltfr^t to use the Joint Trackage for the limited operation of EQuipment m 
SLr^^ â û̂ ^̂ ^̂ ^̂ ^̂  Joint Trackage in common with Owner and such other raî oad 
^ . ^ n y S ^ ^ n ^ ^ as Owner has heretofore admitted or may ^^^f ^̂ .̂̂ l̂̂ ^̂ y ^̂ ^̂ ^ 
^r iSure a d ^ D the joint use of all or part of the Joint Trackage (provided that such 
f^Le ad^tta^cl sValf nô  materially hind^or obstruct the fair and reasonable exerase 
ofTe STant^^^^ this AgreerJient). such other railroad comp^"/ '̂.^^^^^^^^^ 
h l S n a f f ^ considered Owner for the purposes of this Agreement, it being understood 
and agreed that User shall not have the nght to: 

(I) Switch industries upon the Joint Trackage, except as hereinafter provided; 

(II) Set out. pick up or store Equipment upon the J o ' ^ ^ J f ^^/^^ 
^ ' thereof! except as otherwise provided in Sections 2.12. 2.13 and 2.14 of 

Exhibit B; 

Hiî  Serve any industry, team or house track. Intermodal or auto fadlity nwt 
^ ̂  e^^ng or hereafter located along the Joint Trackage, except as otherwise 

provided in this Section 2; 

(iv) Permit or admit any third party to the use of all or any P̂ ^̂ o" Ĵ/J;® l̂®!"̂  
^ ^ TraS^ge. nor. under the guise of doing its own business. « > " ^ f ^ '̂̂ ^^^ 

any agreement to handle as its own Equipment oyer or upon the Joint 
??ackage. or any portion thereof, the Equipment any such ^^^^^^ 
NAihirh in the normal course of business would not be consioerea ine 
E q S - n t Of uT"̂ ^^^^^ however, that the foregoing fa l l not pr^e^ 
User pursuant to a run-through agreement with any railroad, from "S'̂ Q 
loSmotlves and cabooses of another railroad as its own under th.s 
Agreement; or 

(V) Connect with or interchange with any other railroad except as may 
hereinafter provided. 



(b) The rights granted in Section 2 (a) shall be for rail traffic of all kinds and 
commodities, both carload and intermodal. 

ĉ̂  User shall have the right to (a) access all existing industries which are seived 
by UP lnd SP and no other railroad directly, by reciprocal switching, joint facility or other 
arranae^nts (b) serve any new shipper facility on any SP-owned l.ne over which BNSF 
flSSTracte^^^^^ pursuant to this Agreement, and (c) subject to the geographic 
^ m i X s S h bd̂ ^̂ ^̂  serve new shipper facilities, future transloading facĤ ^̂ -es and 
o ^ s S s h and exclusively serve intemiodal and auto facilities at points listed on Exhibit 
A toTe lettTem^̂ ^̂ ^ Agreement The geographic limitations aPP«^»;'̂ ^^^^^^^ 

above shall aenerally correspond to the territory within which, pnor to the merger ot UK 
L l ^ P a new custô ^̂ ^ couldhave constructed a facility that would have been open to 

I K ! ^nZ MP T d SP either directly or through reciprocal switch. Where switching 

d^uSs'C^^^^^ ^ ^ ̂ ° -^^"^^ ''''' 
limitations. 

User shall participate In fifty percent (50%) of Owner's cost and expense of any 

^TsSSiTiSz::si'S'.rJsSr'X 

If user wishes to provide rail sendee to any new shipper facility at the locations set 
* ^ n L V c ^ o n I c) user shall provide Owner with written notice of its plans including 
forth in Secbo" 2 (^)'^^^^^^ shipper facility and Owner shall, within thirty (30) 

i ^ S ^ l ^ l s ^ r a v i ; ) ^ 0 . 3 . Owner shall constnjct and maintain the Access Tradjage 
a. use?s scT-Sfa^d e)^nse, provided, that Owner, subject to the provisions of the 



second paragraph of this Section 2(c) regarding payment of fifty percent (50%) of the «3St 
^ J o f plus interest. If applicable, may elect to participate In the cost of Access Trackage 
at that time or in the future. 

Fortv-five (45) days before initiating service to a customer. User must elect, in 
writina whether its service shall be (i) direct, (li) through reciprocal switch, or (iii) with 
UP/SPs prfor written agreement, using a third party contractor to perform switching fô  
Usefalone or t̂ th User and UP/SP. User shall have the right, upon one hundred eighty 
n 8 0 ) X s - prWwritt̂  notice to UP/SP. to change Its election; provided ^owe.^,t^BX 
User shall (x) not change Its election more often than once every five (5) years and (y) 
shâ l r e S r s e UP/SP for any costs Incurred by UP/SP In connection with such changed 
election. 

(d) User shall have the right to establish crew points at various locations along 
the Joint Trackage as may be mutually agreed to In writing between the parties from time 
to time. 

However. User agrees that If sufficient trackage is not available at such location(s) 
to facihtete crew changes of User, Owner may require User to construe addmô ^̂ ^ 
tractege in the vicinity of such location as may be required in the reasonable Judgment ô  
S S ^ ? th" cxTst and exp^̂  of which shall be borne by User. In the event such trackage 
JTonitmc^^^^^ the^st and expense of User, and Owner shall choose to use such 
lockage ^ n ^ s h ^ pay User fifty percent (50%) of the cost of constmctng such 
trackage, plus interest as calculateC pursuant to Section 2 (c) above. 

In addition Owner shall lease to User by separate written agreement, existing 
facilities for offlc;. locker, change and lunchroom purposes by User's Personnel upon 
request of user to Owner, and as reasonably available, or property as reasonably 
available for User to establish its own facilities. 

(e) It is the intent of the parties that User shall, where sufficient volume exists 
be able 0 utilize Its own terminal facilities to handle local traffic. Facilities or portons 
thereof p ? e s S utilized by UP/SP shall, pursuant to a separate wntten agreemen 
enXeZ i n " e e n the parties, be provided by UP/SP to User by lease or purch^e at 

and customary charges. Upon request of User ^"^„f ^^^^ 
caoacity UP/SP shall, pursuant to a separate written agreement entered into Petween tne 
Srtes prov^^ User (̂ Si temiinal support services, including fueling, runnmg repairs and 
S n g . UP/SP shall be reimbursed by User for such services at UP s norma^^^^ 
customary charges. Where terminal support services are not requi ed. User shall not be 
assessed additional charges for train movement through a terminal. 

(V! User may. subject to Owner's written consent, use agents for limited feeder 
service on the Joint Trackage. 



(g) User shall have the right to Inspect the Joint Trackage and require Owner to 
make such reasonable improvements as User deems necessary to facilitate its operations 
at User's sole cost and expense. Any such Inspection must be completed and 
improvements identified to Owner within one (1) year of the effectiveness of this 
Agreement. 

(h) User shall have the right to connect, for movements in all directions, with its 
present lines (including existing trackaie rights) at points where Its present lines (including 
existing trackage rights) Intersect with lines it will purchase or be granted trackage rights 
over pursuant to the Settlement Agreement. 

(1) User agrees that when entering, exiting, setting out or picking up from its 
existing lines of railroad or trackage rights lines ("User's Operations"), it shall do so without 
unreasonable Interference or Impairment of the Joint Trackage. However, User agrees 
that If sufficient trackage is not available at such location(s) to facilitate User's Operations 
Owner may require User to construct additional trackage in the vicinity of such location(s) 
as may be required in the reasonable judgment of Owner, the cost and expense of which 
shall be borne solely by User. In the event such trackage Is constmcted at the cost and 
expense of User, and Owner shall choose to use such trackage. Owner shall pay Use fifty 
percent (50%) of the cost of constructing such trackage plus Interest as calculated 
pursuant to Section 2 (c) above. 

3. GTM Rates: 

(a) In addition to other payments to be maiJ? under this Agreement. User shall 
remit to Owner for the use of the Joint Trackage in the operation of Its EQUipmen 
therealong and thereover, the total amount of the following sums morthly. which sums per 
GTM ("GTM Rates-) shall be deemed to include ordinary and prograr.:med maintenance 
of the Joint Trackage. Changes In and/or Additions to the Joint Trackage (to the extent 
?equLd by the first sentence of Section 2.2 of the General Conditions), operating 
expenses, interest rental, depreciation and taxes: 

(i) 3.1 mills per GTM for all Equipment, except as provided in 
Subsection (a)(li) of this Section 3. 

(ii) 3 0 mills per GTM for unit trains (trains consisting entirely of sixty-
seven (67) or more rail cars of bulk freight of a single commodity 
(except for intermodal shipments, unless of a single commodity), 
loaded or empty ("Unit Trains"). 

(b) For the purpose of computing the GTM Rates under this Section 3. It is 
mutually agreed that the distance between the designated points of the Joint Trackage 



shall be determined by reference to SPTs Station Pair Master File, which shall be subject 
to verification by User. 

(c) The GTM Rates set forth in Section 3 (a) of this Agreement shall be subject 
to adjustment annually, commencing as of July 1,1997, as follows: 

The GTM Rates shall be adjusted upward or downward effective July 1 of each year 
during the term of this Agreement by the difference In the two preceding years in UP/SP's 
system average URCS cost? for the categories of maintenance and operating costs 
covered by the GTM Rates. "URCS costs" shall mean costs developed using the Uniform 
Rail Costing System. 

Upon every fifth anniversary of the effective da^e of this Agreement ("Anniversary 
Date") either party may request, on ninety (90) days' written notice, that the parties jointly 
review the operations of the adjustment mechanism and renegotiate its application. If the 
parties do not agree on the need for or extent of adjustment to ta made upon such 
renegotiation, either party may request binding arbitration under Section 6 of the Genera^ 
Conditions It is the intention of the parties that rates and charges for trackage nghts and 
services granted under this Agreement reflect the same basic relationship to operating 
costs as upon execution of this Agreement. 

4. peciprocal Switr^''"? Charges: 

In addition to the other payments to be made under this Agreement Usei shall remit 
to Owner the following amounts for reciprocal switching User elects to be performed by 
Owner under this Agreement 

(a) Except as provided in Subsection 4(b) below. Owner shall receive One 
Hundred Thirty Dollars ($130) per rail car for rail cars of certain commodities switched to 
and from an industry directly served by either SP or UP (such charge to apply once for the 
movement in and out). 

(b) Owner shall receive Sixty Dollars ($60) per rail car for rail cars constitutirig 
part of a Unit Train switched to and from an industry directly served by either SP or UP 
(such charge to apply once for the movement In and out) that contain commodities within 
the following Standard Transportation Commodity Codes fSTCC"): Oil 31. 01132. 01133. 
01135. 0113b. 01137, 01139 and 01144. 

Charges set forth in this Section 4 shall be adjusted July 1 of each year during the 
terni of this Agreement to reflect fifty percent (50%) of increases or decreases in the Rail 
Cost Adjustment Factor ("Index"), not adjusted for changes in productivity ( «CAP-u ). 
published by the STB or successor agency or other organization. In the event the "CAP-u 
is no longer maintained, the parties shall select a substantially similar index and failing to 



agree on such an index, the matter shall be referred to binding artjitration under Section 6 
of the General Conditions. The ratio between the Index for the year immediately prior to 
any year in which an increase or decrease is to be made effective and the Index for the 
year 1995 shall be developed, and the reciprocal switching charge shall be increased or 
decreased in direct proportion to 50% of such ratio, but under no circumstances shall the 
adjusted rate be less than the Initial reciprocal switching charges provided in this 
Agreement 

5. Additions: 

(a) Owner and User shall conduct a joint inspection to determine what 
connections ("Connections") and sidings or siding extensions associated with Connections 
("Sidings") are necessary to Implement the rights granted under Section 2 of this 
Agreement User, at its sole cost and expense, shall pay the cost o* such Connections 
and Sidings. In the event Owner shall elect to use such Connections and Sidings, Owner 
shall pay to User fifty percent (50%) of the cost to User of constructing the Connections 
and Sidings, plus interest as calculated pursuant to Section 2 above. Owner shall 
maintain the part of any Connection or Siding on Its property at Its sole cost and expense, 
and User, at Its sole cost and expense, shall maintain the part of any Connection or Siding 
on its property or property of others. 

(b) Except as provided In Section 5(a) above, expenditures for any future 
Changes in and/or Additions to the Joint Trackage, such as, but not limited to. sidings 
(other than improvements). Centralized Traffic Control, grade separations, and future 
connections (other than Connections), shall be handled as follows: 

(I) Owner shall bear the cost of all Changes In and/or Additions to the 
Joint Trackage that are necessary to achieve the benefits of the 
consolidation of UP and SP as outlined in the application filed with 
the STB in Finance Docket No. 32760 for UP to control SP. The 
operating plan filed by UP and SP in support of that application shall 
be given presumptive weight in detemiining what Changes in and/or 
Additions to the Joint Trackage are necessary to achieve these 
t)enefits. 

(il) Any Changes in and/or Additions to the Joint Trackage other than 
those covered by subparagraph (b)(i) of this Section 5 above shall be 
shared by Owner and User on the basis that the parties' respective 
GTMs operated over the Joint Trackage bear to total GTMs operated 
over ttie Joint Trackage for ttie twelve (12) montii period immediately 
prior to the month wort̂  on tne project is commenced; provided, that 
User shall not be required to share in the cost of any Changes in 
and/or Additions to the Joint Trackage under the provision of this 



subparagraph (il) for eighteen (18) months foltowing UP's acquisition 
of control of SP as outlined in the application filed witti the STB in 
Finance Docket No. 32760. The use of Joint Trackage by any third 
party shall be attributed to Owner for purposes of computing 
respective GTMs for purposes of this Section 5 (b). 

6. tmss&-
All notices, demands, requests, submissions and other communications which are 

required or permitted to be given pursuant to ttiis Agreement shall be given by either party 
to ttie ottier in writing and shall be deemed property served if delivered by hand, or mailed 
by overnight courier or by registered or certified mail, retum receipt requested, with 
postage prepaid, to such other party at the address listed betow: 

If intended for UP/SP: 

Executive Vice President-Operation 
Room 1206 
1416 Dodge Street 
Omaha, Nebraska 68179 

If Intended for User: 

Sr. Vice President-Operations 
2600 Lou Menk Drive 
P.O. Box 961034 
Fort Worth. Te.xas 76161-0034 

With a copy to: 

Director Joint Facilities 
Room 1200 
1416 Dodge Street 
Omaha, Nebraska 68179 

With a copy to: 

General Director Contracts 
and Joint Facilities 

2600 Lou Menk Drive 
P.O. Box 961034 
Fort Worth, Texas 76161-0034 

Notice of address change may be given any time pursuant to the provisions of this 
Section 6. 

7. Settlement Agreement. 

The provisions, rights and obligations set forth in the Settiement Agreement as 
amended and supplemented from time to time, shall survive, and nothing herein shall be 
deemed to repeal or supersede the Settlement Agreement as amended and 
supplemented. If any conflict between ttie Settiement Agreement and this Agreement shall 
arise, ttie provisions of the Settlement Agreement, as amended and supplemented, shall 
govern. 



8. Other Agreements. 

This Agreement shall not become effective unless and until each and every 
trackage rights, haulage, purchase/sale and proportional rate agreement between and 
among the'parties to the Settlement Agreement (collectively, the "Other Agreements") 
necessary to Implement the Settlement Agreement becomes effective In accordance with 
ttie terms of each such Ottier Agreement and the Settlement Agreement; and in the event 
that one or more of such Other Agreements for any reason does not jecome effective, this 
Agreement shall be of no force and effect and shall terminate. 

SIGNATURES APPEAR ON NEXT PAGE] 
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IN WTTNESS WHB^EOF, the parlies hereto have executed thts Agreemm as of 
the day and year first above written. 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

BURLINGTON NORTHERN RAILROAD 
COMPANY 

By
te:. 

THE ATCHrSQN. TOPEKA AND SANTTA FE 
RAILWAY COMPAhJY 

By: 
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To L. A. 
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To Ft . Worth 

\ To San Antonio 
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EXHIBTT-B-

GENERAL CONOmONS 

Section 1. DEFtNmONS 

1.1 "Agreemenr shaU mean that certain agreement dated June 1. 1996 to 
which Ihis Exhibit "B" is appended. 

1.2 "AnnuaT shaU mean a calendar year. 

1.3 "Car shall mean cne (1) nH car, provided, however, that each platfomi In 
an articulated raU car of two (2) or more platfonra shaH be counted as orte (1) raa car. 
subject to modificaUon by mutual agreement of the parlies baaed upon chM>gm in 
raHroad technology. 

1.4 'Changes in andyor Additions to* shall mean work projects acKi 
retirements, the cost of which is chargeable in p̂ teAe or in pert to Property Accounts 
durir>g the temt of this Agreement 

1.5 "EquipmenT shaH mean trains, locomotives. raU cars (loaded or emp^. 
intermodal units (loeded or empty), cabooses, vehicles, and mactunery which are 
capable of being operated on raiiroad tracks or on right'Of-woy for purpose of fhe 
maintenance or repair of such raiiroad tracks. 

1.6 "GTM" shall mean gross ton mile which b the pmQ/ht in tons for 
Equipment arKi lading transpofted over one (1) mite of track inckjded in the Joint 
Trackage. 

1.7 'GTM Handled Proportion" shall mean the GTMs handled over the Joint 
Trackage by or for a party divided by the total rHimber of GTMs Inndted by or for aB 
parties using the Joint Trackage, during the same period. For the purpoee of 
computing such GTMs Handtod ProportMn. Equipment engaged in woric service 
pertaining to construcik>a maintenance or operation of the Joint Trackage or Oianoes 
in and/or Additions to CH. Joint Trackage shaH not be counted and GTMs of tfiird 
parties shall t>e attrftxjted to tiie Owner. 



1.8 "Joint Tradcage'ShaU mean the track Structure of OHMTter as descnbed in 
the Agreement induding necessary right-of-^ and aO appurtenances, signals, 
communications, and fadhties cf Owner and ail Changes in and/or Additxans to said 
track structure now or in the future kxated as are required or desrrabie for the 
operation of the Equipment of tt>e perties thereto, 

1.9 "Miir shall mean one-̂ enth of a cent (S0.001 US). 

1.10 "Owr>er" shall heve tt>e meaning given to it in the Agreement 

1.11 'Property Accounts" shall mean accounts so designated under the 
Unifomi System of Accounts for Railroad Companies prescribed by the Interstate 
Comn>erce Commission, or any replacement of such system prescr*ed by the 
appUcabie federal regulatory agency. If any. and used by ttie parties hereto. 

1.12 'STB' shall means the Surface Transportation Board of the United States 
Department of Transportation or any successor agency. 

1.13 "User" shall have tt»e meaning given to It in the Agreement 

Sectk>n2. MAi»fTgNAKCE AnomOMS OPERATION. AND CONTROL 

2.1 Owrter shall have sole charge of the maintenance and repair of the Joint 
Trackage with its own supervisors, labor, materials and equipment OMteir, from time 
to time, may make such Changes in and/or Additions to the Joint Trackage as shall be 
required by any law. rule, regufartwn or ordinance promulgated by any government 
body having jurisdidkm, or as Owner, in its sole (fiscretion. shall deem necessary, 
subiect to Section 2JL Such Changes in and/or Addittons to the Joint Trackage shaH 
bacome e part of lhe Joint Trackage or in the case of retirements shall be exduded 
from ttte Joir.( Trackage. 

2.2 Unless othenwisen '^ally agreed to by the parties in writing. Owner ShaH. 
(i) koep and rxwintain the Joint Trackage on a consistent basis at no less than the track 
standard designated in the timetable in effect on the date of the Agreement indudiiig 
special instructior« for the Joint Trackage as of the date of the Agreement (5) maintain 
at least the physical capacity of the Joint Trackage as of the date of the A(^eement 
(I.e., number of main tracks, support tracks, signal systems, rail weight. Brie clearances, 
etc), and (fii) be responsible for any Changes in and/or Additkm to the Joint Trackage 
as shall be necessary to accommodate the traffic of Owner arxl User (Miile maintaining 
existing sennce starKlards (induding trarwit times) in effect on the date of ttie 
Agreement In the event that User desires that ttte Joint Tiackage be improved to a 
cor>dition in excess of ttie standard set forth in this Sectkm 2.Z or desires that other 
Chainges in and/or Additk>ns to be made to the Jomt Trackage, Owner agrees to make 



such Changes in and/or Add'itmns to the Joint Trackage if funded in advance by User. 
Thereafter, such Changes in and/or Additions to the Joint Trackage shaH become pert 
of the Joint Trackage and shall be maintained by Owner in such improved condition. 

Z3 Owner shall employ all persons necessary to oonsiTUCt operate, mainLsiii. 
repair and renew the Joint Tradcage. Owner shall be bound to use reasonable and 
customary care, skill and diligence in the construction, operation, maintenance, repair 
and renewal of the Joint Trackage and in marvaging of itie same. Owner shall nake iu 
best effort to ensure that User is given the same advance notice of maintenance plans 
and sctieduies as is provided to Owner's personnel. 

2.4 The trackage rights granted hereunder shall give User access to and joint 
use of the Joint Trackage equal to ttiat of Owner. The management operatton 
(induding dispatching) and maintenance of the Joint Trackage shall, at .sH times, be 
under the exclusive direction and eontrol of OvMier, the nxjvement of Equipment over 
and akMig ttie Joint Trackage shan at all times be suisjed to the exdusive directton and 
control of Owner's authorized representatives and in accordance vOtx such reasonable 
operating rules as Owner shall from time to time institute, biit in the nanagement 
operation (induding dispatching) and maintenance of the Joint Trackage, O^Mier and 
User shall be treated equally. All operating, dispatching and maintenance dectsmns by 
Owner affecting the movement of Equipment on the Joint Trackage ehaR be made 
pursuant to ihe BNSF-UP/SP Dispatching Protocols attached hereto es Attachment 1. 
User shall, at User's sole cost and expense, obtain, install and maintain necessary 
communication equipment to altow User's Equipment to communicate with OapiefA 
dispatching and signaling fadRties the same as Owner's trains so utiFize. Owner shall 
consuK with User prior to the adoptk>n of new communicatton or signaling systems to 
be employed on the Joint Trackage, which have not theretofore been generally adopted 
in the railroad Industry. 

2.5 A Joint Seo/ice Committee fCommittee"), comprised of the chief 
transportation officers of Owner and User (or their designees) shall be eatabftshed, and 
shall be responsible for establishing mles or standards as appropriate to ensure 
equ(tai>)e and non-discriminatory treatment appropriate maintenance and efficient joint 
use of tlie Joint Trackage. The Committee shall meet on a regular basis, but not less 
often than every three (3) months during the first year of operatton under ttiis 
Agreement and thereafter when any party serves upai the other party thirty (30) days' 
written notice of its desire to meet to review the overall performance of Ec^iipment on 
the Joint Tradcage, conflicts, if any, experienced between E<Mpment of Otmer and 
Equipment of User, grievances over the handling of partk^Jlar Equipment or operattonai 
events, maintenance of the Joint Trackage, ways in \Miich future confKcts may be 
minimized, ways of improving opersttons and mainter\anoe of the Joint Trackage and 
such other relevant matters as the Committee may decide to consider. The Commitiee 
may issue stendards or rules to prevent unnecessary interference or impairment of use 



of the Joint Trackage by either party or otheoMbe ensure fair and equal tractment as 
between Owner and User. Ether party may requeet a speda) meetaig of ttie 
Committee on reasonable notice to the other. Informal telephonic conferences shaN be 
hekl by the Committee P^re appropriate to address immediate concems of either 
party. It is expeded that ttte vMsrk on ttie Committee shall be undertaken in a spirit of 
mutual cooperation consistent \Mth the principles ei^essed in ttie Agreement 

2.6 If the use of the Joint Trackage shaN at any time be interrupted or tr^Tic 
thereon or thereover be delayed for any cause, neitiier perty shaH have or make any 
claim against the other for toss, damage or expenee caused 1̂  or resulting sotely from 
such interruption or delay. 

2.7 Owner may from time to time provide any track or tracks on the Joint 
Trackage other than those delineated in E)diibit A to the /^eement for use by User 
provided there shall at all times be afforded User a continuous route of equal utiiify for 
the operations of its Equipment between the termini of the Joirt Trackage. When euch 
tracks which are not pert of the Joint Trackage are used as provtoed herein, the 
Agreement siiall govern for purposes of diredton and control and liabilify as if atU 
nxivement had been nuKle over ttie Joint Trackage. 

2.8 Each party shall be responsible for furnishing, at its sole cost and 
expense, all labor, fuel and train and vither suppfies necessary for the operation of iis 
own Equipment over the Joint Trackage. In the event a party doea furnish such labor, 
fuel or train and other supple to another party, the party receiving the same shafl 
promptly, upon receipt of billing therefor, reimburse the party furryahing the same for Sts 
reasonable costs ttiereof, induding customary additives. 

2.9 User shall be responsible for ttie reporting and payment of any mileage, 
per diem, use or rental diarges accruing on Equipment in User's account on the Joint 
Trackage. E»:ept as may be spedficaliy provkied for in thb Agreement nottiing tierein 
conteined is inte ided to diange practices with resped to interchange of traffic between 
the parties or with other carriers on or atong the Joint Trackage. 

2.10 Except as otherwise may t>e provided in the Agreement User shafl 
operate its Equipment over the Joim Trackage with ite own emptoyees, but before eaM 
empioyees are assigned or permitted to operate Equipment over the Joint Trackage as 
lierein provkled, and from time to time ttiereafter as and wtien reasonably requested by 
Owner, they shall be required to pass the appUcat>le rules examinattons required by 
Owner of its own employees. Owner shall delegate to spedTied User's officers Itie 
condud of such examinattons in the event User chooses to oondud such examinafions. 
If an Owner ofFicer conducts such examinattons of employees of User. User ehAM pay 
OvMier a reasonable fee for each emptoyee so examined, such fee to l>e mutually 
agreed upon by the parties from time to time in a separate agreement Notwithstanding 



any such examination. User shall be responsiile for ensuring that its employees are 
qualified and have taken all such r\iles examinations. During the biittal start-up period. 
User shall altow Owner's pilot at User's sole cost and eyApeDse. to accompany User 
over the Joint Trackage as OtMier may in its reasonable judgment deem necessary. 
Should OtM)Ar ever require a pilot on User's Equipment oAer Itie initial stvt-up period 
on a frequent basis, that matter shaii be referred to the Committee for resolution. 

2.11 If any emptoyee of User stiall neglect refuse or foil to abtoe by Owner's 
rules, instructions and restrtotions governing ttw operatton on or atong the Joint 
Trackage, such emptoyee shall, upon ^Mitten request of Owner, be prohibited t>y User 
from working on the Joint Trackage. If eittier party shall deem it necessary to hoto a 
formal investigatton to establish such neglect refusal or failure on the part of any 
emptoyee of User, then upon such notice presented in writing, Ovwier and User shall 
promptly hold a joint investigatton in which the parties concerned stiall participate and 
bear the expense for their respective officers, counsel, witnesaes and employees. 
Notice of such investigattons to User's empbyees shall be given by User's officers, and 
such investigatton shall t>e conducted in accordance with the terms and conditions of 
schedule agreemente between User and its emptoyees. if. In the judgment of Owner, 
the result of such investigation warrants, such employee shall upon written request by 
Owner, be wittidrawn by User from service on the Joint Trackage, and User shall 
release and indemnify Owner firom and against any and aH daims and ejqMnses arising 
from such withdrawal. 

ff the disciplinary action is appealed by an emptoyee of Uaer to the Natiorsal 
Railroad Adjustment Board or other tribwial lawfully created to adjudicate such cases, 
and if ttie dedsion of such board or tribunal susteins the empk^ee's posilton, such 
employee shail not thereafter t>e barred from service on the Joint Trackage by reason 
of such disdpiinary actioa 

Z12 tf any Equipment of User is bad ordered enroute on the Joim Trackage 
and (i) it is necessary ttiat it be set out and Qi) only Bght repairs to ttie Equipment are 
required, such bad ordered Equipment shall be promptly repeired, and, thereafter, be 
promptly removed from the Joint Trackage by User. Owner may. upon request of User 
and at User's sole cost and e;q>ense, furnish the required labor and material and 
perform light repairs to make such t>ad ordered Equipment sate for movemeiil The 
emptoyees and Equipment of ^Mier white in any manner so engaged or white enroute 
to or returning to Owner's terminal from such an assignment shail be considered Soto 
Emptoyees (as hereinafter defined) of User and Soto Property (as liereinafler «iefined) 
of User. However, should Optnei't emptoyees after repairing such t>ad «xdered 
Equipment for User move directly to perform service for Owner's t>enefit rather than 
retum to OsMier's terminal, then User's exdusive time and liability vAU end f^^tn 
Owner's emptoyees depart for work to t>e perfonned for Owner's benefit In Itie case of 
such repairs t>y OvMier to freigtit cars in User's account t>illing therefor stiall be r* 



acx»rdaice wilh the Field and OfTice ManuaU of the interchange Rules, adopted by fhe 
Assodation of American Railroads fAAR"). hereinaftar caSed Interdian^e Rules", in 
effect on the date of performance cf the repairs. Owner shaH then prepare and submit 
billing directly to and coUed from the car owner for car o%Mier r«sponsibiIfty items as 
determined under sato Interchange Rutes. and Owner shaH prepare and submit biUng 
diredfy to «id colled frxjm User for handling line responsibility items as determined 
under said interchange Rules. Owner also shall submit billing to and collect irom User 
any charges for repair to freight cars that are User^ car owner responsibHity Hems as 
determined under said Interchange Rules, shouto said car owner refuse or otherwise 
fail to make payment therefor. Repairs to locomotives shall be billed as provided for in 
Section 3 of these General Conditions. 

2.13 If Equipment of User shall become derailed, wrecked, or otoenMise 
o'isabledwhileuponthe Joint Trackage, it shall be rerailed or cleared by Owner except 
that empk)yees of User may rerail User's derailed Equipment on the Joint Tradcage 
whenever use of mctortted on or off track equipment is not required: however, in any 
such case, emptoyees of User shail consult with and be governed by the directions of 
Owner. Owner resen/es tiie right to rerail Equipment of User when, in the jud^nent of 
Owner. Owner deems it advisabte to do so to minimize delays and intemiptions to train 
movement Tbe reasonable ooste and ej^penses of rerai%ig or clearing derailed, 
wrecked or disabled Equipment shall be borne by the parties in accordance with 
Section 5 of these General Conditions. Services provkted under this section shaO be 
billed in accordance with Section 3 of theee General Conditions. 

2.14 In the event Equipment of User shall be forced to stop on the Joint 
Trackage, and such stoppage is due to insufficient hours of service remaining among 
User's employees, or due to mechanical failure of User's Equiptrtent (other ttian bad 
ordered Equipment subjed to light repairs pursuant to Section 2.12), or to any other 
cause not resulting from an acddent or derailment fsiduding the faihire of User to 
promptly repair and dear bad ordered Equipment pursuant to Section 2.12), and such 
Equvment is unable to proceed, or if a train of User falls to mainiato the speed 
required by Owner on the Joim Trackage, or if. in emergencies, disabled Equ^mem is 
set out of User's ttains on the Joim Tradcage, Owner shall have the option to furnish 
motive ponMer or such other assistance (induding but not limited to the right to recrew 
User's train) as may be necessary to haul, help or push such Equipment or to pnpatiy 
move the disabled Equipment off the Joim Trackage. The reasonabto coste and 
expenses of rendering such assistence shaU be borne by User. Servtoes provkted 
under this section shall be billed in accordance with Section 3 of these General 
Conditions. 

2.15 User shaU pay to Owner reasonabto e)4>enses incurred by Owner in the 
issuance of timetebles made necessary sotely by changes in Ihe amning time of the 
trains of User over the Joim Trackage. If changes in running time of trains of Owner or 



ttiird parties, as welt as those of User, require the issutetoe of tfaneiables. then User 
shall pay to 0>Mier that proportion ofthe expenses Incunred that one bews to the total 
number of parties changing the ninning time of their trains. If changes in nxviing time 
of tains of Owner or third parties, but not tiioee of User, require the bsuance of 
timetables, then User shall not be required to pay a proportion of the ê q̂ enees incurred 
in connection therewith. 

2.16 User, at Owner's request ShaH be responsfcte for reporting to Owner the 
statistical date caOed for in the Agreement vlhich ttmy indude. but te not limited to. the 
number and type of Equipment and GTMs operated on the Joim Trackage. 

Section 3. BILLING 

3.1 Biiiing shall be accomplished on the basis of date contained to a billing 
fonn mutuaJl)' agrsed to between the parttes. Such billing forms shaM contain suffidem 
deteil to permit computation of paymems to be made hereunder. Biffing shall be 
prepared accordkig to the mles, additives, and equipmem rente! rates as published by 
theOwner. Uaer shaB pay to Owner at the Office of the Treasurer of Owner, or at such 
other tocation as Owner may from time to time designate to wribig. aO ttte 
compensation and diarges of every name and nature whkii to and by the Agreemem 
User is required to pey to lawAjl money of the United States within sfaê  (60) days irftar 
the rendition of bitts ttierefor. Bnis shaH contain a statemem of the vnoum due on 
account of the expenses tocurred. properttes and fadiities provkted and sen îcee 
rertoered during the bSGng period. 

3^ Emsrs or disputed {terns in any biH ShaN not be deemed a valto excuse fbr 
deteying payment but shall be pato subjed to subsequem adjjusbnent, provkted. no 
exception to any bUI shaH be honored, recognized or considered If fUed after fhe 
expiratton of three P) years from the test day of the calendv month during wWch the 
bill is rendered and no bill shall be rendered later than three (3) yean (I) ^tor the last 
day of the calendar mcKith in which the expetiee covered thereby ta incurred, or (S) in 
the case of daims disputed as to amoum or liability, after ttte amoum is settled end/or 
tiie liability » established. This proviston shaU not Kmit the ratroadh/e adjustmerrt of 
biiiing made pursuam to exception teken to origtoal accounting by or under authority of 
the STB or retroactive adjustmem of wage rates and settiemem of wage daims.' 

3.3 So much of the books, accounts and records of each party hereto as are 
related to the subjed matter of this Agreemem shaH at all reasonabto tintee be open to 
inspection by tiie authorized representatives and agente of ttw parties hereto. AO 
books, aeeounte. and records shall be maintained to furnish readily fjll informatton fdr 
each item in accordance with any applicable tews or reguiattons. 



3.4 Shouki any paymem beconrte payabte by Owner to User under the 
Agreemem. ttw provistons of Sedtons 3.1 and 3.2 cf these (general CondStons shall 
apply witil User as the billing party and Owner as the paying party. 

3.5 Either party hereto may assign any receivables due it under this 
Agreement provided, however, ttiat such assignmente shai not relieve the assignor of 
any rigtits or ot̂ ligations under the Agreement 

Section 4. CQMPLtAMCE WITH LAWS 

4.1 Wrth resped to operation of Equipmem on the Joim Trackage, each party 
shall comply with all applkabte federal, state and local laws, njlet\. regulations, orders, 
dectstons and ordinances CStandards"). and if any faitore on the pvt of any patty to so 
compiy shall result in a fine, penalty, cost or diarge twing impose>4 or assessed on or 
against another patty, such other party shall give prompt notice to tta failing parly and 
the failing party shail promptty reimburse and indemnify the other parfy for such firw, 
penalty, cost or charge and all expenses and attorneys' fees Incurred to connection 
ttwrewitii. and shall upon request of the ottier party defend such action free of cost 
charge and ê qaense to the other party. 

4.2 User agrees to compty fuHy with aH applicabte Standards concerning 
'hazardous waste" and "hazardous substencee" CHazardous Materialsr). User 
covenents ttiat it shall not treat or dispose of Hazardous Materiate on ttte Joim 
Trackage. User further agrees to furnish Owner fif requested) wHh proof, satisfadory 
to Owner, ttiat User is to such oompfiance. 

In ttw event any a ddent bad ordered Equipment derailment vandalism or 
wreck (for purposes of ttiis Section 4.2 and 4.3 hereinaAer called coHedivety 
'Deraiimem") involving Equipmem of or a train operated by Uaer carrying Hazardous 
Materials shail occur on any segment of ttw Joim Trackage, any report required by 
federal, state or tocal auttiorities shall be ttw responstoil'ity of User. User shaH ateo 
advise ttw owner/shipper of ttw Hazai dous Materials tovolved in fhe Derailment and 
OwTwr, immediatety. 

In tiie evem of a Derailment Owner shall assunw respor̂ iSHMlity for cleaning up 
any release of Hazardous Materials from User's Equipnwm to accordance witti a l 
federal, stete, or local regulatory requirenwnts. User nmy have repreeentafives at ttw 
scerw of the Deraiimem to observe and provkte Information and reoommendatkMis 
conceming ttie characteristics of Hazardous Materials release mtd the deanup effort 
Such coste shall be bonw in accordance witti Section 5 of ttwse General Conditions. 

If a Hazardous Matertels release caused by a deraHmem involving Equipmem of 
User, or on a trato operated by User, resutts to contamination of real property or water 



on ttw Joim Trackage or on real property or water adfacem to the Joim Trackage 
(whettier such real property or water is owned by Owner or a ttiird party), Owner shaN 
assume responsit>ility for emergency deanup conducted to prevem furttwr damage. 
User ShaH be responstote for performing deenup efforte ttwreafler. Any coste 
associated witti cieantog up real property or water on or ad^acem to ttw Joim Trackage 
contaminated by Hazardous Materials shaU be borne to accordance witti Section 5 of 
ttwee General Conditions. 

If Hazardous Materials must be tansferred to undamped Equipmem or trudcs 
as a result of a release caused t>y a deraiimem involving Equipmem of User, or on a 
trato operated by User. User shaU perform ttw transfer; PROVIDED. HOWEVER, ttiat if 
the Hazardous Materiab are to damaged Equipmem tturt is t>tocking ttw Joim 
Trackage, Owner, at tts option, may transfer ttw Hazardous Malerwis wAh any coste 
associated witii such tiansfer borrw in accordance witti Section 5 of tfwse General 
Conditions. Transfers of Hazardous Materials by User shall onty be conduded after 
twing auttiorized by Owner. 

4.3 The total cost of deering a DeraHment deantog up any Hazardous 
Materials reteased durtog such DeraMmenx. and/or repairing ttw Joim Traeto^ or any 
ottwr property damaged ttwrsby shall be bonw by ttw party or parties (iabte ttierefor to 
accorctence witti Section 5 of ttiese General Conditions. 

4.4 In ttie event of release of Hazardous Materials caused by teutty 
Equipment or ttiird parties, deanup will be conduded as stated to Secttons 4.2 and 4.3 
of these Gerwral Conditions. 

Sections. LIABILITY 

5.1 (sffool. The provistons of tti'is Section 5 shall appty onty as between ttw 
parties hereto and are solety for ttwir benefit Nottiing hereto is intended to be for ttw 
t>efiefit of any peraon or entity ottier ttian ttw parties hereto. It is ttw explicit intention <7f 
ttw p«ties hereto ttiat no person or entity ottwr ttian ttw parties hereto is or stiaH be 
entitied to t>ring any action to amorce any proviston hereof againet any of ttw pstes 
hereto, and the assumpttons. indemnities, covenarrts, undertakings and agreerrwnte set 
forth herein shaH be sotely for the benefit of, and shaH be enforceable onty by. the 
parties hereto. Notwithstanding anything contained to this Sedton 5. no provisicxis 
twreof ShaH be deemed to deprive Owner or User of the rigm to enforce or shaH 
ottieoMse restrid any remedies to which ttiey wouki ottwrwise be entitied under ottwr 
provistons of this Agreement as a result of ttie ottier party's faitore to perform or 
observe any ottier obligation or duty created by ttib Agreement Tbe provistons of ttiis 
Section 5 shall appty as between ttw parties hereto irrespective of the terms of any 
ottier agreenwnte twtween the parties hereto and ottwr railroacte using the Joim 



Trackage, and the altocation of liabiiities provkjed for hereto shafl controi as between 
ttw parties hereto. 

5.2 Definitions and Covenanta. The parties agree ttiat fbr ttw purposes of 
ttiB Section 5: 

(a) The tenn "Pinplovee^sr of a party shaH mean all offkwrs. agente, 
emptoyees and contractors of ttiat party. Such Emptoyees shaU tw 
freated either as "Sote Emptoyees" or "Joim Emptoyees', as hereinafter 
specified; 

(b) 'Sole Emptovees" and "Sole Propertv" shafl mean one or more 
Emptoyees, Equipment tools and other equipment and madiinery white 
engaged to. en route to or from, or otherwise on duty i?iddem to 
performing service for the exdusive benefit of one party. Pitoa fumished 
by Owner to assist to operating Equipment of User shall be cor»ktered 
ttw Sote Emptoyees of User white engaged to such operattorw. 
Equipmem sliafl be deemed to be the Sote Property of lhe party receiving 
the same at such time as deemed interefianged under AAR rules or 
applicabte interchange agreemente, or when such party b resporwtote for 
ttw car hire or per diem for ttw Equipmem under agreenwm between the 
parties; 

(c) "Joint Pmolovee" shall mean one or more Employees whSe engaged to 
maintatoing, repairing, consttucting, renewing, removing. inspeUiiig or 
managtog ttw Joim Trackage or maktog Ctianges to and/or Addifiorte to 
ttw Joim Trackage for ttw benefit of both of ttw parties hereto, or white 
preparing to engage in, en route to or from, or ottwrwise on duty incktem 
to performing such service for the benefit of botti parties; 

(d) "Joim Property" shall mean ttw Jotot Trackage and aR appurtenances 
thereto,, and aH Equtontent tools and ottier equipmem and machinery 
while engaged in mainteining, lepairtog. constructing, renewing, 
removing, inspecting, managing or making Changee to andifor Additions to 
ttw Joim Trackage for ttw benefit of botti of ttw parties hereto, or white 
being prepared to engage to, en route to or from, or ottwrvMse inddem to 
performing such service; 

(e) "Leas and/or Damage' shall mean irijury to or deatti of any person, 
tocluding Emptoyees of the parties hereto, and toss or damage to any 
property, indudtog property of the partes hereto and property being 
fransported by ttw parties, which arises out of en toddem oeourring on, 
the Joim Trac^kage and shail indude lability for any and aH claims, sua*. 
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demands, judgmente and damages resulting from or arising out of sudi 
injury, cteatti, toss or damage, except liability for punitive and exanpivy 
damages as spedfied to ttw next foUowing sentence. Loss and/or 
Danwgc shall indude all coste and esqwnses inddentai to any datois. 
suite, demands and judgmente, induding attorneys' fees, court coste and 
other cos'3 of investigation and litigation. Loss and/or Damage shaU 
further indude ttw ej^ense of clearing wrecked or (terailed Equipmem 
and the coste of environmentel protection, mitigation or dean up 
necessitated by such wreck or deraitowm and shaU indude any liabilities 
for any ttiird-party daims for personal irijury or death, property damage, 
natural resource damage, or any penalties, jtxjgmente or fines associated 
with a release of any csnteminants resulting from such wreck or 
derailment Loss and/or Damage shall be reduced tiy eny amoum 
recovered from third parties; 

Operating Emptoyees of O.Mwr whose servtoe may be joir% used by 1»w 
parties hereto for ttw movsmem of ttains over the Joim Trackage, 
induding, but nm lirratad to, trato dlspatdiers. trato order operators, 
operator cterite and watchmen shafl at ttw time of perfbnning their 
services be deenrwd to be Sote Employeea of ttw party hereto for whose 
benefit said sen/ices may be separatety rendered (during the time they 
are so separatety rendered) and be deemed to be Joim Emptoyees of ttw 
parties hereto at such time as ttwir sennces may be rendered for ttw 
parties' joim benefit 

(g) All Employees. Equipment tools and ottwr equipmem and madilneiy 
ottier ttian as described in (b), (c), (d) or (f) above or to Section 5.4. shaH 
be deemed ttie Sote Emptoyees of ttw emptoying party and ttw Sote 
Property of tiw using party. 

(h) Any raiiroad not a party to this Agreemem heretofore or hereafter 
admitted to the use of any portioi. of ttw Joim Trackage, shaH, as between 
ttw parties hereto, be regarded to ttw sanw light as a third perty. Wfttiout 
limiting ttw generaOty of ttw foregoing, netther of the parties hereto 
assumes any responsibility to ttw ottier under ttw provisions of ttiis 
Agreemem for any LOAS and/or Damage occasioned by ttw eca or 
omisstons of any attphyeee of any such ottier railroad, or for any Loss 
and/or Damage wtach such ottier raHroed shall ba obligated to assunw to 
whole or to part pursuam to law cx- any agreemem relating to such other 
raitroacTs use of any portion of ttw Joim Trackage; 

0) For ttw purpose of ttiis Section 5, Equiprrwm of foreign lines twing 
detoured over ttw Joim Trackage, and all persons ottwr ttian Jotot 
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Employees engaged to moving such Equipment, shaH be considered the 
Equipnwm and Emptoyees of ttw party hereto under whose detotr 
agreement or ottier auspices such movemem is being made. 

5.3 Reimbursemem and Defense. The parties agree tint 

(a) Each party hereto shaH pay promptty Loss and/or Damage for wihich such 
party shall be iiabte under ttie provistons of ttiis Section 5, and shall 
inderrviity ttw ottwr party egatost such Loss and/or Damage, induding 
reasonable attorrwys' fees and coste. If any suit or suite shaB be brougm 
against eittwrof ttw parttes hereto and any judgnwm or judgmem shafl be 
recovered whk:h saki party is compeHed to pay. and ttw ottier party shaU 
under the provistons of ttw Agreenwm be sotety iabte therefor, ttwn ttw 
party which is so liable shall promptty repay on demand to ttw ottier perty 
paying ttw same any monies which it may have been required to pay, 
whettier to the way of Loss andfor Damaoa, coete, fees or ottier 
expenses; and if ttw Loss and/or Damage to such case or cases is jotot or 
allocated between ttw parties to ttw Agreemem. the party defendam 
paying ttw same or any coste, fees or ottier e^qwnses shaB be reinnbursed 
by ttw ottwr party as allocated pursuam to ttite Agreement; 

(b) Each party covenante and agrees with the ottier party tttet ft wiH pay fbr aB 
Loss and/or Damage, botti as to persons and property, and ralaled coste 
whkii H has hereto assumed, or agreed to pay. ttw judgmem of any court 
in a suit by toird party or parties to ttw ooritnary notvwttwtanding. and vlQl 
forever todemnity and save harmless ttw ottwr party, tts successors «id 
assigns, from and agatost all liability and daims ttierefor. or by reason 
thereof, and wiU pay, satisty and discharge aB judgmente ttiat may be 
rendered by reason ttwrsof. and all coete. charges and expenses inddem 
thereto; 

(c) Each party hereto ShaH have ttw sote rigm to settte. or cause to be eettted 
for it all daims for Loss and/or Damage for wtach such party shaH be 
sotety Itebte under ttw provisions of ttiis Section 5. and ttw sote rigm to 
defend or cause to be defended all suite frx ttw recovery of arty such Loss 
and/or Damage for whkrh such party shall be sotety iiabte under ttw 
provistoru of this Section 5; 

(d) User shall provide written notice to Owner of any accktonte or events 
resulting in Loss and/or Damage wittito seven (7) days of ite rfiscovery or 
receipt of notificatton of such occurrence; 
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(e) In the evem both parties hereto may be Babte for any Loss and/or 
Damage under ttw provisions of ttas Section 5 CCo-UatOe'̂ , and ttw 
same shaH be settied by a vokjntary paymem of mon^ or other vaiuabte 
consideration by one of ttw parties Co-Liabte ttwrefbr. release from 
liability ShaN be taken to and to ttw name of aB the parties so Iiabte; 
however, no such settienwm in excess of the sum of Orw Hundred 
Thousand DoHars ($100,000) shall be made by or for any party Co-Liabte 
therefor without the written consem of the other parties so Kable, but any 
settlenwf it made by arty party in conskteration of Orw Hundred Thcxteand 
Dollars ($100,000) or a lesser sum shafl tw binding upon the ottier parties 
and allocated to accordance witti Section 5.5; and no party shaO 
unreasonabty wittihoto ite consem to a settiemem proposed by the ottier 
party: provided, however, that failure by a party to secure consem from 
the ottwr stiaU not release such ottwr party to the esdem the party 
failed to obtain such consent demonstrates that ttw other party was rwt 
prejudiced by such teHure. 

(f) In case a claim or suit shaH tw commenced against any party hereto for or 
. on accoum of Loss and/or Damage for w4iich anottier party twreto is or 
may tw sotety liat>te or Co-Liable under the provisions of ttiis Sedton 5. 
the perty against v̂ iom such cteim or sutt is commenced shaH give to 
such other party pronpt notice in writing of the pendency of such claim or 
suit and tfwreupon such ottier party shaH assunw or joto to the defense 
of such claim or suit as foHows: If the daim or suit invofves Losa and/or 
Damage to the Sote Empk>yees or Sote Property of a party or Hs invHae or 
property to ite care, c&istody or control, that party shaU assume and 
control ttw investigation and defense of such daim or suit V ttw daim or 
suit involves Loss and/or Damage to third parties, Joim Emptoyees or the 
Joim Trackage, ttw party whose Sote Emptoyees or Equipmem were 
involved in the in{:idem stwU investigate and defend such Jaim or suit 
and if such daim or suit tovolves Loss and/or Damage to third parties. 
Joint Emptoyees or ttw Joim Tradcage and neittwr or botti party's 
Equipmem and Sote Employees wara involved to ttw inddent Owner 
shall tovestigate and defend such daim or suit provided that the ottwr 
party also may partidpate to ttw defense of arty of the foregoing if it may 
have HabiUty as a result of such inddent 

(O) No party hereto stiaU be condusivety bound by any judgmente agairwt the 
ottier party, unless ttw former party shaH have tied reasonabte notice 
requiring or permitting it to investigate and defend and reasonabte 
opportunity to make such defense. Wtwn such notice and opportunity 
shell twve been given, the party so notified and ttw ottier perty sheH tw 
condusivety t>ound by ttw judgmem as to aU matters vtMch could have 
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been litigated to such suit induding without Rmitaticn a determination of 
ttw relative or conparativetault of MCh. 

5.4 Wrecks and Deraitowm The cost and expense of repairing bad ordered 
Equipment clearing wrecks or ottwrwise disabled Equipmem or reralGng Equipmem 
(and ttw coste of repair or renewal of damaged Joim Trackage or adjacem properties) 
shall be borrw by ttw party whose Equipmem was wrecked, disabled, or derailed or 
caused such damage. AU Employees or Equipment wMte engaged in. en route to or 
from, or ottwrwise inddem to operating wrecker or work trains clearing >M-ecks. 
disabled Equipment or Deraiknente or engaged in repair or renewail of tfw Joim 
Trackage sut>se<Hiem to any such wreck, disability or Derailment tttaB be (teemed to 
be Sote Emptoyees and/or Sote Property of ttw party wfiose Equipment was wrecked, 
disabled or derailed. However, such Employees or Equipment wtiite en route from 
performing such clearing of wrecks, disabled Equipment or Derailmente or repairtog or 
renewing ttw Jotot Trackage to perform another type of service, shaH nm be deemed to 
tw performing service inddem to the tostent VMreck, Usability or DeraHment 

5.5 Afloctfen. 

(•) Each party shaH bear aU coste of Loss and/or Damage to tts Sote 
Emptoyees or ite Sote Property, or property to tts care, custocty or control 
or its invttees without regard to which iMTty was at fautt. 

(b) Loss and/or Damage to ttiird parties (le.. any perMn or entity titiwr than 
a party hereto, a Sote Employee of etther party, a Joim Empk^yee or an 
invitee of either party) or ttwir property, to Joim Emptoyees or their 
property or to Joim Property shaH tw borrw by ttw parties hereto as 
foUows: 

(0 If the Loss and/or Damage is attr̂ xitabte to ttw acte or omissiorte of 
onty one party hereto, ttiat party shall bear and pay all of such Loss 
and/or Damage. 

(ii) tf such Loss and/or Damege is attributabte to ttw acte or omisstons of 
more ttian orw party horeto, such Loss and/or Damage siu^ be borne and 
paki by ttiose pwties in accordance wHh a comparative negfigence 
stendard. w4iereby each such party shaH bear and pay a portton of the 
Loss and/or Damage ecjual to the ctegree of causative fautt or percwntage 
of responsibHtty for ttw Loss and/or Damage attributabte to that party 
without regard to tews limiting recovery if orw party te more ttian fVty 
pen:em(50%)atfrKitt. 
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(iiO Loss and/or Damage *o third parties or Joim Emptoyees occurring in 
such a way ttiat tt caraxst be determined how such Loss andtor Oarage 
came about shaH be apportioned equaHy between ttw parties, provkted 
ttiat wittiout limitation. User shall not bear or incur any iiabifity for daims, 
suits, ctemancte, judgmente. tosses or damages resulting from 
environmentel contamination of or hazardous material on or reteased from 
the Joim Trackage, except contamirtetion or a release of hazardous 
materials from User's awn Equipmem or caused by or arisirtg from ttw 
actions or omisstons of User or User's Employees, and toen onty to 
accordance wtth ttw other proviekins hereof. 

(c) The parties agree ttiat ttw characterization hereto of certato Emptoyees 
as "Sote Employees' or "Jotot Emptoyees" » onty for ttw purpose of 
allocating L ^ s and/or Damage suffered by ttiose Emptoyees. Except as 
specified to subsection (a) of ttiis Sedton 5.5. (whk:h provtoes for the 
alk>cation of certato Loss and/or Damage betviteen ttw parties wtttiout 
regard to fauK). no party shall be Iiabte for ttw acte or omisstons 
(negiigem or ottwrwise) of any ottier partys En^»ioyee. 

5.6 OWNER AND USER EXPRESSLY IflTEND THAT VWERE ONE PARTY 
IS TO INDEMNIFY THE OTHER PURSUANT TO THE TERMS OF THIS 
AGREEMENT. SUCH INDB^rTY SHALL INCLUDE (1) INDBWINrTY FOR THE 
NEGUGENCE OR ALLEGED NEGUGENCE, WHETHER ACTTVE OR PASSIVE. OF 
THE INDEMNIFIED PARTY WHERE THAT NEGUGENCE IS A CAUSE OF THE LOSS 
OR DAMAGE; (2) INDEMNITY FOR STRICT LIABILITY OF THE INDBMNIFIED 
PARTY RESULTING FROM A VIOLATION OR ALLEGED VIOLATION OF ANY 
FEDERAL. STATE OR LOCAL LAW OR REGULATION BY THE I N D S ^ I R E D 
PARTY, INCLUDING BUT NOT L»«TED TO THE FEDERAL aff»LOYERS UABILTTY 
ACT ("FELA-). THE SAFETY APPLIANCE ACT, THE BOILER INSPECTION ACT. THE 
OCCUPATIONAL SAFETY AND HEALTH ACT fOSHA"). THE RESOURCE 
CONSERVATION AND RECOVERY ACT (T^CRA"), THE C O M P f ^ E N S I V E 
ENVIRONMENTAL RESPONSE. COMPENSATION, AND LIABILITY ACT fCERCLA") . 
THE CLEAN WATER ACT fCWA"), THE OIL POLLUTION ACT fOPA"). AND ANY 
SIMILAR STATE STATUTE IMPOSING OR IMPLEMENTING SIMILAR STANDARDS; 
AND (3) INDEMNITY FOR ACTS OR ALLEGED ACTS OF GROSS NEGLIGENCE OF 
THE INDEMNIFIED PARTY, OR OTHER CONDUCT ON THE PART C F THE 
INDEMNIFIED PARTY FOR WHICH PUNITTVE DAMAGES MIGHT BE SOUGHT. 

Section 6. ARBITRATION 

6.1 If at any time a questton or comroveny shaH arise between the pvties 
twreto in connection with ttw Agreement upon wtiich the parties camm a^ee. such 
questton or conti-oversy shall be submitted to and settied by arfattration. Uniess ottwr 
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procedures are agreed to by ttw parties, arbitration twtween the parties pursuam to this 
Section 6 shall be governed by ttw rules and procedures set forth to ttiis Section 6. 
The parties acknowledge that ottier procedures have been agreed to for resototion of 
disputes conceming compliance witti ttw BNSF-UP/SP Dispatchkig Protocols (attached 
twreto as Attachment 1) which procedures are setfortti to Paragraph 13 ttwreof. 

6.2 If ttie parties to ttw dispute are able to agree upot\ a singte competent 
and disinterested arbitrator wittito tMsnty (20) days after written notice by one party of 
ite desire for art>itr8tion to the other party, ttwn ttw question or controversy shaN be 
submitted to and settled by ttiat single arbib-ator. Ottwrwise, any party (the notitytog 
party) may notity ttw other party (ttie noticed party) to siting of ite request fbr 
arbitratton and nominating one arbibator. Withto towenty (20) days after receipt C7f said 
notice, the noticed party shaH appoim an arfoitiator and notity ttw notifying party to 
writing of such appointmem Shcxjid ttw noticed party fail wittito tMwnty (20) days after 
receipt of such notice to nanw \ s arbitrator, said arbitiator nny be appototsd by the 
Chief Judge (or acting Chief Judge) of ttw UnHed States Distrid Court for ttw District of 
Cdumbte upon application by eittier party after ten (10) days' written notice to ttw other 
party. The tvMO arbifrators so chosen shall seled one addttional arbttrator to complete 
ttw board. If the arbibators so diosen teil to agree upon an additional arbttrator. ttw 
same shall, upon application of a party, be appointed by sato judge to the manner 
heretofore stated. 

6.3 Upon selection of ttw ari3itiator(s), saki arbttrator(s) shaH, wtth reasonabte 
diligence, detemnine ttw questions as disclosed to sato notice of art>ttjatkm, shaH give 
botti parties reasonable notice of ttw tinw and place (of vAvdh ttw art>ttrator(s) slwH tw 
ttie judge) of hearing evidence and argument may take such evktence as ttw 
arbitrator(s) shall deem reasorwbte or as either party may submtt wtth witnesses 
required to be swom, and hear argumente of counsel or ottwrs. If an ai bttiatoi dedlnes 
or fails to act tiw party (or parties to ttw case of a singte arf»ttrator) by w4iom ttw 
arbib-ator was chosen or said judge shall appoim anottwr to ad to the artMtrator's ptaoe. 

6.4 After considering aU evidence, testanony and argumente, saki singte 
artsitiator or the ms^rity of said board of arbitrators shafl promptty state such dectston 
or award and the reasoning for such dedston or award to wnSktg vUiich shaH tw final, 
binding, and condusive on all parties to ttw arbttration wtwn deUvered to thera The 
award rendered by ttw arbitrator(s) may be entered as a judgmem to any court having 
jurisdiction ttwreof and enforced as between the parties wtthout further evkientwry 
proceeding, ttw same as entered by ttw court at ttw condusion of a Kididal proceedino 
in which no appeal was taken. Until ttw arbitiator(s) shall issue ttie first decision or 
award upon any question sutimttted for arbttration. performance urtoer the Agreemem 
shall continue to tfw manner and form ejdsting prior to the rise of such (|uestion. After 
ctelivery of saki first dedston or award, each party stiall forthfwitti compty wtth aaid first 
cteciston or award irmwdtetely after receiving it 
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6.5 Each party to ^ artittrstion shaH pay aH compensation, coste and 
expenses of ttw art>ttrator appointed to tts behalf and aH fees and expenses of tt^ own 
witoesses. exhibite. and counsel. The compensation, cost, and expenses of ttw singte 
arbttrator or the addtttorwl arbttrator to ttw board of arî ttrators shafl be pakj to equal 
shares by aii partes to the arbttrstton. 

6.S The parties may otJtato discovery and offer evkience to accordaaica wtth 
ttie Federal Rules of Civil Procedure Rutes 26 - 37, and Federal Rutes of Evktence. as 
each may be amencted from time to time. 

6.7 Interest computed annualty. at a rate equal to ttw Prime Rate ptos two (2) 
percentege pointe, shall be applwd to any and all afbttrator's awards requiring ttw 
paymem of money and shaU be cakxilaled from ttilrty (30) days foUowing ttw <tete of ttw 
appltoabie artiHration dedsion. The terni "Prime Rate" shaB metei ttw mtoimum 
commercial lending rate charged by banks to ttwir most credtt-worthy customers fbr 
short-tenm kwns, as published cteity to ttw VJatt Street Journal. 

Sedton 7. GQVERNMEffTAL APPROVAt «nri,Afia^ 

7.1 Owner and User shall, at ttwir respective cost and expense, tottiate by 
appropriate appltoation or petition and ttwraafter dHigentiy prosecute proceedings fbr 
ttie procuremem of all necessary consent approval or autfiorityfriam any govemmentai 
agency for ttie sanction of ttw Agreemem and ttw operations to be carried on or 
conducted by User ttwreunder. User and Owner agree to cooperate fitRy to procure aH 
such necessary consent approval or auttwrity. 

7.2 In ttw event Owner shall be invotontarity disposseesed. indudtog by 
tiireat of condemnation by competem puWfc auttiority, of ttw rigm to operate upon and 
maintein any portion of tts Joim Trackage and Owner fails or dedlnes te replace said 
Joim Trackage, Owner shaH have no obligation hereunder to provkte tracks to 
reptocoment of such Joim Trackage ft>r User's use, and User shaH have and shall make 
no daim of any kind, legal or ottwoMse. against Owner for faikre to p r o ^ such Jooit 
Trackage for User's use. 

7.3 To ttie exlem ttiat ONWwrrr»yla\»*ulty do so. Owner reserves to ttaeif the 
exclusive right exerdsabte at any time dunng ttie fife of ttw Agreemem wtthout 
concurrence of User, to eled to abandon all or any part of ttw Joim Trackage by givtog 
«ix (6) monttis' prior written notice to User of tts mtenfion so to do (Ttotice of 
Abandonment"). 

Ovwwr shafl, concurrem wHh tts Notice of Abvidonment If legatty abte to do so 
give to User ttw option to purchase ttw part or parts of ttw Joim Trackage ttwreof to be 
abandoned at ttw Net Ljquktetion Vatoe ttwreof. on ttw date of said notice. "Net 
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Lkjuktetion Value" shall mean fair marfcet vakw of tend and sahage vatoe of ttack 
componente and ottwr fadiities teas estimated cost of removal. User shaH have ttiree 
(3) monttis from ttie date of receipt of Owner's notice to exardse tts option and shafl 
evktence ttw exardse of tts option by giving Owner vwttten notice ttwreof. Thereafter 
User ShaH isnmedtetety make appropriate appHcation to secure afl necessary 
govemmentel auttiority for such transaction. Wittito ttiirty (30) days frjflowing ttw 
effective date of all requistte govemmentel approval of ttw tttewaction. User shafl pay 
to Owner ttw amoum of money required to purchase saki Jotot Trackage to be 
abandoned at ttie aforesaid Net Lkjuktetion Vakw. Upon ttw receipt of paymem of such 
sum, ttie Agreemem shall tenninate as to ttw part of ttw Jotot Trackage so purchased 
by User. Contemporaneousty witti such payment by instrumem or insttumente. Owner 
shall convey and assign by good and suffldent qutt daim deed or deeds. biUs of sate or 
ottwr sisttumente. all of Owner's right titie, interest and equtty. to and to ttw Jotot 
Tradcage so purchased. Owner agrees ttiat tt shaU promptty tak.e aH necessary action 
to obtain from ttw ttustees of tts mortgages all releases or satisfactions coverina ttw 
same and shall deliver to User such tosttumente. 

ff User fails to exerdse ttw option hereto granted wtthto ttw time and to ttw 
manner above specified. Owner may forth^^«l proceed free of aH olsdgation to User to 
abandon ttw portton of Joim Trackage or make appropriate iWKcaOoa If necessary to 
secure all necessar>'governmental auttiority fbr such itoandorwwnt User awees that 
at such time tt shall concurrentty make applreation for aH necessary govemmental 
auttiority ft>r abandonnwm of tts rigm to operate over such Joim Trackage The 
Agreemem shaH tenninate as to ttw section of Joim Trackage so abandoned upon ttw 
effective date of such approval by govemmentel auttiority. 

7.4 Owner ond User each ShaH be responstt)te ftir and ShaH bear Wx>rctetow 
and employee protection payabte to, tts own respective enptoyees (and enntoyees of 
Ite respective affUiated compames) induding any amounte a-at c^^wr Owner or User 
may be required to pay to tts own respective employees pursuam to tebor protective 
conditions imposed by the STB. 

Sections. CATASTROPHIC ncPPM<gF 

Catestrophto expense to ttw Joim Trackage, such as. but not limtted to, ttwt 
arising from flood, earthquake or ads of God. ete., to excess of One Hundred 
Thousand Dollars ($100,000) for eadi occurrence shafl be blHed to addttton te ttw GTM 
Rates and apporttoned on ttw basis of ttw parttes' GTMs operated over ttw Joim 
Trackage for ttw twetye (12) montti pertod ending tonwdiatoty prior to ttte first day of 
trw monto of occurrenoe. 
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Sedtor.9. lEBM 

9.1 TTi« Agreernem shafl be effective ufMn execution for a tenrn of ninety'^iine 
(99) years, provkted, however, ttw tiackage righte granted to User pursuam to ttw 
Agreenwm shall nm become effoctive until ttw acquisttton of control of SP by UP 
pursuant to STB Ftoance Docket No. 32760, and provkted also ttMl to the evem ttw 
acquisttton by UP of control of SP is finally disapproved by ttw STB and ttw time for 
any appeal has passed or, if the disapproval was appealed, ttw disapppoval was 
affirmed on appeal, toe tiackage righte grantwd pursuam to ttw Agreemem shaH be of 
no force and effed and ttie Agreemem shall tenntoate. User shall have ihe rigm to 
terminate the Agreemem upon tiwslve (12) monttis' prior wrttten notice to Owner. 
Liabilities created under ttiis Agreement if tt becomes effective and te later terminated, 
shall survive such termination. 

9.2 Upon temiination of ttw Agreement or any partial termination, as ttw 
applicabte case may be, however ttw same may occur. User shafl be reteased from any 
and all manner of obUgations and shall be deemed to have forever reHnquistwd. 
abandoned, surrendered and renounced any and aH rigm poeseaeed by User to 
operate over ttiat part of ttw Joim Trackage to which such tennination applied, and as 
to such part User shall forever release and dncharge Owner of and from any «id aH 
manner of obligations, claims, demands, causes of action, or sutts whidi User might 
have, or y^ich migm sutwequentty accrue to User growing out of or to any manner 
conneded wtth. diredty or indirectiy. ttw contractual obligations of Owner inder ttw 
Agreement to aR evente provkted. however, ttw afbreeato reitoquishment 
abandonrrwnt surrender, remndation, release and discharge by User shaH not to « iy 
case affed any of ttw righte and obUgations of etther Owner or User which may have 
accrued, or ltet>iltties accrijed or ottwrwise, wtiich may have arisen prior to such 
tennination or partial tennination. Upon any termination. Owner stiaH remove from 
Owner's rigm of way any connecting track, and any exdusive fodfity of User, at User's 
expense wtth salvage to be delivered to and reteined by User. Upon mty partial 
termination of ttw Agreement bottmver ttw same may occur, ttw terms and cond'ttions 
hereof shall continue and remato to full force and effed for the Inlance of the Joim 
Tradcage. 

Section 10. ASSIGNMENT 

Except as provided in Section 3.5 and in ttw senterwe immedtetety foUowing, 
ttw Agreemem and any righte granted hereunder may rwt be essigned to whote or to 
part by Owner or User wtthout ttw prior written consem of ttw ottier. The Agreement 
may be assigrwd by OvMTwr or User wtttiout ttw prior written consem of the «3ttier onty (i) 
as a resutt of a merger, corporate reorganization. conaoTidatioa diange of oonttol or 
aeie af suiwtJKitiany aU of tts assete, or (ii) to an affiliate of ttw assigntog party where 
ttw term 'affittate' means a corporation, partnership ot ottwr entity coinroHed. 
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controlling or under common comrol wtth the assigning pany. to the evem of an 
auttiorized assignment the Agreemem and ttw operating righte hereunder shaH be 
bindtog upon ttw successors and assigns of the parties. 

Sedton 11. DEFAULT 

11.1 Notwtthstanding the provtetons of (tection 3 of these (General Condttions, 
etther party hereto dairning defautt of any m ttw provistons of ttw Agreenwm Cmduding 
ttwse General Condtttons) shafl fumish notice and written demand to ttw ottier party fbr 
performance or compliance wtth ttw covenam or condttion of ttw Agreenwm daimed to 
be to defautt. which notice shaU spedty v îereto and to what respect such deteutt is 
cteimed to exist and shail spedty ttw parttoular Section or Sedtons of ttw Agreemem 
uncter which such cteim of defautt is made. 

11.2 tf ttie defeutt shall continue for &vi addtttonal period of ttiirty (30) days 
after receipt of such written notice and denvvid, and such defautt has nm been 
remedted wtthto sato ttiirty (30) day period, or reasonable steps have nm been nor 
continue to be taken to remedy a faitore or defautt which carnm reasonabty be 
remedied wtthto sato ttiirty (30) day period, and tuch defautt relates to ttw provistons 
and ternis of ttw Agreemem etther party shafl resort to binding wbttraSon provkted ttiat 
ttwart>ttrator shall nm have ttw auttiority to amend, modity or tenninate ttw Agreement 

11.3 Failure of a party to daim a defautt sfaH not consttute a waiver of such 
default Etther party hereto entitied to daim defautt may waive any such deteutt. but no 
action by such party to waiving such defautt shall extend to or be taken to effect any 
sutwequem defautts or impair ttw righte of etther party hereto resutttog therefrom. 

Section 12. OTHER CONSIDERATIONS 

12.1 The Agreement and each and every proviston hereof is for ttw exdusive 
benefit of ttw parties hereto and nm for ttw benefit of any ttiird party. Nottiing hereto 
contained shaU be taken as creating or increasing an̂ ^ rigm to any 1hii-d person to 
recover by way of damages or ottwnwise against any of ttve parties hereto. 

12.2 tf any covenant or proviston of ttw Agreement nm material to ttw right of 
User to use ttie Joim Trackage shaH be adjudged vokl, auch adjudicatiOft shaH nm 
affect ttw vaUdtty. obligation or perfonriance m any ottier c»/entett or proviston whkii b 
to ttself vatid. No controversy ooncemtog any covenam o' provieton stwH delay ttw 
perfomtence of any ottwr covenam or provistoa ShouM any covenam or prc<vteton of 
ttw Agreement be adjudged vokl. ttw parttes shaU make suirh ottier anangemente as 
wiH effect ttw purposes and totem of ttw Agreement 
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12.3 Ir ttw evem ttwre shafl be any corffid between ttw provistons ot these 
General Condtttons and ttw Agreement tiv provisksns of ttw Agraemem shaH pravaiL 
except ttiat toe definttton of Jotot Trackage set forth in Section 1.7 cf ttiese General 
Condtttons shall prevaH. 

12.4 Afl section headtogs are inserted fbr convenience onty and shaU rwt affed 
any construction or interpretetion of ttw Agreement 

12.5 Reference to arty agency or other orgaruzation shafl toducw any 
successor agency or organization, and reference to any index or mettiodotogy (e g 
RCAF-U. URCS. eto.). if such index or mettiodotogy ceases to exist or te no tonger 
avaitebte, shall todude any substantiafly similar todex or mettiodotogy seieded by the 
parties or. if ttw parties faB to as^ee on such, orw determined by binding art>ttration 
under Section 6 of ttwse General Condtttons. 

BID OF EXHIBIT "B* 
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loiag tbe ewaeĉ  procadores. and te ewar wiU dispaiA tKHt nia< te scoorteKe witt 
tboae prioritiasersanldaci. his anilirirniirf tet iarhenlogira? advanoea a compoter 
sided diipaduBgnigtetaubiocbBgteteprierityasiigaaeanxibodcriDgies. Tbe 
ptfties a i ^ te diacaa tedsobfiial cbngte wbkb aui^ affect pciorî  
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CHEMICAL MANUFACTURtRS ASSOCIATION 

June 10,1999 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, N.W. 
Room 711 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et al. - Control and Merger -
Southern Pacific Rail Corporation, et al. 

Dear Secretary Williams: 

The Chemical Manufacturers Assodation ("CMA") strongly supports the Petition for 
Clarification filed by the BurUngton Northern and Santa Fe Railway Company ("BNSF") on 
May 12,1999. The "new facilities" and "transload" conditions, which the Surface 
Transportation Board ("Board") imposed in UP/SP merger Decision No. 44, clearly allow BNSF 
to serve the new transload facUity of Four Star Sugar Co. ("Four Star") at B Paso, Texas. In 
addition to resolving that particular situation, the Petition for Qarification also gives the Board 
the opportunity to provide carriers and shippers with guidance on how its merger conditions 
are to be interpreted. 

CMA is a non-profit trade association whose member companies account for 90% of the 
productive capacity for basic industrial chemicals in the United States. (Four Star is not a CMA 
member.) The chemical industry depends heavily on railroads for the safe and efficient 
transportation cf raw materials and finished products, which typically move in tank cars and 
covered hopper cars that are owned cr leased by shippers. CMA was a party of record in the 
Board's original UP/SP merger docket. 

Four Star's El Paso facility is plamly "on" a trackage rights line, even if it is served via an 
industrial lead tracJc, spur, or yard track. Such facilities are not unusual in the rail industry. To 
the contrary, they constitute key portior« of the rail industry's infrastructure, especially in tiie 
areas that are most likely to attract new industrial facilities and new transloading operations. 

CMA requests that the Board grant the Petition for Qarification. While BNSF's trackage 
rights maintained direct rail-to-rail competition at two-to-one points, the Board also expected to 
repi:-ate important forms of "indirect" competition by means of the conditions at issue in the 
Petition for Clarification. ThiOse conditions were designed to foster competition for the siting of 
new rail-served facilities and for the transloading of comnaodities to or from the rail system. 

1300 WILSON BLVD., ARLI'-CTON, VA 22209 • TatmoNE 703-741-5000 • FAX 703-741-6000 i^fSSSi 



The public interest is not well served if Board-imposed merger conditions are 
subsequently constioied so narrowly that their purpose is fnistrated. CMA respectfully requests 
the Board to apply the new fadiities condition and tiransload condition to allow BNSF to serve 
Four Star's facility at El Paso. Beyond resolving that specific situation, the Board should darify 
that its pro-competitive merger conditions will be interpreted to provide meaiungful 
altematives for rail customers. 

Sincerel 

Co-Leader, Distribution Team 

cc: Erika Z. Jones, Esq. 
Arvid E. Roach 11,'Esq. 
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WA.SIIJNOTON, D. C. S003e 

February ?, 1997 2 0 2 CV47-TJ70 

"/ HA.MD DELIVERY 

Honorable Vornon A. Williams 
Secretary 
.'^urfaco Transportation Board 
Case Control «ianch 
i 2 t n Street & C o n s t i t u t i o n Avenue, N.w. 
Washington, D.C. 20̂ ;23 

y ^ 
c* * 

Re: Finance Docket No. 32760, Union P a c i f i c Cor
po r a t i o n , et a l . Control and Merger --
Southern Pac i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g please f i n d an executed o r i g i n a l 
and twenty (20) copies of pleadings denominated .TUE-21, TUE-22 

. and TUE-23. An extra copy of each pleading i s enclosed. Kindly 
indicat-^ r eceipt and f i l i n g by time-stanping t h i s ccpy and 
return i n g i t to the bearer of t h i s l e t t e r . 

Also enclosed i s a disk e t t e i n Word Perfect 5.1 format 
containing th'? text, OL these pleadings. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

JHLsmfw 
Enclosures 

H. leSeur 
ENTE«|6 Attorney f o r Texas U t i l i t i e s 

ompany 

a Ml/ 

CE 
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TUE-22 

BEtORE THE 
SURFACE TRANSPORTATION BOARD 

UNTCN PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
."•'ISSOURi PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMP;».NY, 
ST. LCUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVtP. MiD RIO GRANDE WESTERN 
RAILROAD COMPANY 

y 
Finance Oocket No. 32760 

OP'c? o» 'r'̂ f Secretary 

rtb « 

MOTION FOR LEAVE TO 
FILE A REPLY TO APPLICANTS' 
TUE CONDITION SUBMISSION 

,(. RfCOfC 

OF C0U"3EL: 

WORSHA-M, FORSYTHE & WOOLDRIDGE 
1601 Bryan Street 
30th Floor 
Dalla.^, Texas 75201 

SLOVER & LOFTUS 
1224 Seventeenth Street, N.W, 
Washington, D.C, 20036 

Dated: February 3, 1997 

By: John W. .McReynolds 
VJorsham, Forsythe & Wooldridge 
1601 Bryan Street 
30th Floor 
Dallas, Texas 75201 
(214) 979-3000 

John H, LeSeur 
Clir.i.stopher A. M i l l s 
Frank J. P e r g o l i z z i 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(20?.) 347-7170 

Attorneys f o r Texas U t i l i t i e s 
E l e c t r i c Company 



CERTIFICATE OF SERVICE 

I hereby certify that I have served copies of the 

foregoing Reply to Applicants' TUE Condition Submissions on 

counsel fcr UP/SP, BNSF ?nd KCS via hand delivery. 

Dated this 3rd day of February, 1997 at Washington, 

D.C. 





I tem No, 

Page Count L 

j9f >- •4r??o. 
ARLES H. MONTANGE 

ATTORNtV AT LAW 

4 2 6 NW 1 6 2 N D S T R E E T 

s t A T T L E , WASHINGTON 98177 

I 2 0 6 I 5 4 6 - I 9 3 6 

FAX; ( 2 0 6 1 5 4 6 - 3 7 3 9 

4 A p r i l 1996 

Hon. Vernoii Williams 
Secretary. 
Surface Transportation ooard 
•'2th & C o n s t i t u t i o n Ave. N.W. 
Washington, D.C. 

Re: 

20423 

Finance Dkt. 32760, Union P a c i f i c — merger— 
Southern P a c i f i c 

Dear Mr. Williams: 

Per request, I enclose herewith a computer disk on which 
are recorded the f o l l o w i n g pleadings f i l e d on behalf of Rails t o 
T r a i l s Conservancy (RTC) and Madison County T r a n s i t (MCT) i n 
t h i s proceeding: 

RTC-1 RTC's notice of i n t e n t t o p a r t i c i p a t e 
RTC-2 RTC's Lett e r t o Elaine Kaiser (SEE-STB) 
RTC-3 Comments and Conditions on behalf of RTC, 29 Mar. 
RTC-4 "Statement of Willingness" f o r RTC i n AB-12 (Sub 188) 
RTC-5 Same f o r RTC i n AB-12 (Sub 189X) 
RTC-6 Same f o r RTC i n AB-12 (Sub 184X) 
RTC-7 Same f o r RTC i n AB-3 (Sub 13 0) 
RTC-8 Same f o r RTC i n AB-?3 (Sub 96) 
RTC-9 Same f o r RTC i n AB-3 (Sub 131) 

MCT-1 MOT'S Comment and Condition Letter of 28 Mar. 
MCT-2 MCT's "Statement of Willingness" f o r AB-33 (Sub 97X) 
MCT-3 Same f o r AB-33 (Sub 98X) 

This encompasses a l l pleadings f i l e d on behalf of RTC and 
MCT i n the merger. The documents are recorded i n WP 4.2, which 
I believe i s compatible w i t h recovery i n systems designed f o r WP 
5. 

Please r e t u r n a copy of the enclosed l e t t e r t o me i n th(! 
enclosed stamped envelope, a f t e r file-stamping, so I may v e r i f y 
r e ceipt f o r my records. Thank you f o r your assistance. 

_ :Hy^^~^ 
r l e s H.' Montanhe^ for RTC and MCT 

End . 
cc. Andrea Ferster, Esq. (w/o end.) 

OffioBofJhe Secrefary 

*W I 0 1996 

E Part Of I, 
Public Racofd 11 


