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(202) 692-5000

January 21, 2004

Ms. Lynette A. Ross
1220 Fairway Drive
Lawrenceburg, KY 40342

RE: New York Dock Arbitration: John Grother and
the Union Pacific Railroad Company

Dear Ms. Ross:

The National Mediation Board designates vyou as arbitrator
("neutrai/referee member") for arbitration pursuant to the
above-captioned New York Dock Protective Conditions. The parties to the
disputes with respect to this appointment are John Grother and the Union
Pacific Railroad Company. The NMB's action is pursuant to the dispute

resolution procedures provided by the ICC's New York Dock iabor
protective conditions, 360 ICC 60 (1979), aff'd. sub nom. New York Dock
Ry. v. United States, 609 F.2d 83 (2d Cir. 1979).

New York Dock conditions provide that the arbitrator's salary and
expenses shall be "borne equally by the parties to the proceeding” and
that all other expenses shall be paid by the party incurring them."”
Therefore, it is necessary that you communicate with the parties
concerning your availability, per diem compensation and other details.

The arbitrator, not the NMB, is responsible for scheduling and other
appropriate procedural determinations coi.cerning the arbitration process.
However, we would appreciate receiving a final copy of the award for our
files.

In Denver & Rio Grande Western Raiiroad Co., 7 NMB 409 (1980), the

Board addressed its limited role with respect to requests for arbitral
appointments under ICC employee protective conditions. As stated in that
decision:

This Board has no authority to look
behind the procedural soundness of any
such requests. Rather, the Board acts in
a ministerial capacity on the basis of
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administrative comity with the
Interstate Commerce Commission. Any
adjustments or review of the procedural
and technical issues you have raised in
this matter must be heard before a
forum other than this Agency.

Consistent with Rig Grande, the NMB's action is | urely ministerial. It does
not indicate any determination with respect to A hether the prerequisites
for invoking arbitration have been satisfied, or whether other
circumstances might permit or preclude the ultimate arbitration of the
dispute in question. This agency has no authority to adjudicate the
procedural validity of such requests. Rather, the Board acts in an
appropriate ministerial capacity in order to serve the public interest by
extending comity to the ICC's dispute resolution process.

The NMB's designation of an arbitrator in this matter has no legal
consequence to any of the affected parties or potential parties. If any
individual, carrier or organization determines that it is not appropriate to
proceed with arbitration, this agency will not act to compel participation in
the arbitration process. Suvch procedural issues must be resolved before a

forum other than the NMB. The Board's action only provides a qualified
arbitrator if arbitration ultimately is pursued.

The NMB has no legitimate role in the resolution of any procedural or
technical questions with regard to this dispute, and should not be a party
to them.

A decision by the United States Court of Appeals for the Eighth Circuit
confirms the appropriateness of the NMB's approach to this matter. Ozark
Air_Lines, Inc. v. National Mediation Board, et al.,, 797 F.2d 557 (8th Cir.
1986). In that decision, the Court of Appeals recognized that it would be
contrary to "public policy” to "force it [the NMB] to decide the
appropriateness of each request for an arbitrator” because such a role
"would seriously interfere with NMB's neutrality in labor-management
relations, run counter to Congressional policies in creating NMB, and retard
its statutory purpose.” 797 F.2d at 564.

The Court also found that "forcing it [the NMB] to decide whether each
dispute is arbitrable would significantly undercut its impartiality and
'‘impair its ability to constitute a significant force for conciliation.'" Id. The
Court of Appeals further determined that "no justiciable controversy
existed” in connection with the NMB's contested appointment of an
arbitrator though the underlying dispute was not arbitrable.
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This discussion of the NMB's ministerial role regarding arbitral
appointments does not indicate reservations concerning the use of
arbitration.

It is the NMB's experience that arbitration has proven to be an effective
and efficient dispute resolution process.

By direction of the NATIONAL MEDIATION BOARD.

R0 Ol )

Roland Watkins
Director, Arbitration Services

Copies to:

Mr. John E. Grother
1718 Rustic Park Drive
Kingwood, TX 77339

Gordon P. MacDougall
Representative for John E. Grother
Suite 410

1025 Connecticut Avenue, NW
Washington, DC 20036

Mr. W. E. Loomis

General Director

Employee Relations Pianning
1416 Dodge Street

Room 332

Omaha, NE 68179
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December 19, 2002
Washington, D.C. 20006-1101

BY HAND Main Tel (202) 263-3000
Main Fax (202) 263-3300

The Honorable Vernon A. Williams e

Secretary : Adrian L. Steel, Jr.

Surface Transportation Board Direct Tel (202) 263-3237
1925 K Street, NW Direct Fax (202) 263-5237
Washington, DC 20423-0001 o

Re: Finance Docket No. 32760, Union Pacific Corporation,
et al. -- Control and Merger -- Southern Pacific Rail
Corporation, et al.

Dear Secretary Williams:

As reflected in the Joint Report Regarding Iinplementation of Section 12 of the BNSF
Settlement Agreement filed by The Burlington Northern and Santa Fe Railway Company and
Union Pacific Railroad Company on December 11, 2002 {(UP/SP-398 — BNSF-106), BNSF and
UP have reached an overall resolution of the issues described ‘n the report relating to the
adjustment of the trackage rights charges under the BNSF Settlement Agreement. Accordingly,
BNSF hereby withdraws its Petition for Reconsideration (BNSF-105) filed on December 2,
2002.

If you have any questions in this regard, please contact the undersigned at (202) 263-
3237. Thank you for your assistance.

Sincerely yours,

ENTERED N (f
Office of Proceeding® ;Qtruw '}- \A&/ J/
DEC 19 2002 Adrian L. Steel, Jr.

Part of
Public Record

All Parties of Record

Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Angeles Manchester New York Palo Aito Paris Washington, D.C
Independent Mexico City Correspondent. Jauregui, Navarrete, Nader y Rojas, S.C.

Mayer, Brown, Rowe & Maw is a U.S. General Partnership. We operate in combination with our associated English partnership in the offices listed above
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December 2, 2002 \ N o 1909 K Street, N.W.
: fom Washington, D.C. 20006-1101

BY HAND NN o Main Tel (202) 263-3000
NG P “at Main Fax (202) 263-3300

The Honorable Vernon A. Williams WSy SR o

-y : Adrian L. Steel, Jr.
Surface Transportation Board Direct Tel (202) 263-3237
1925 K Street, NW Direct Fzx (202) 263-5237

Washington, DC 20423-0001 W i ey

Re:  Finance Docket No. 32760, Union Pacific Corporation, Offlcethfnl;Erchegdingg
et al. -- Control and Merger -- Southern Pacific Rail
Corporation, et al. DEC 3 2002

Dear Secretary Williams: Pub'l::'ltt gfcord

Enclosed for filing in the above-captioned proceeding are the original and twenty-five
(25) copies of The Burlington Northern and Santa Fe Railway Company’s Petition for
Reconsideration (BNSF-105). Also enclosed is the disk with the text of the Petition in
WordPerfect 9 format.

As BNSF and UP have previously advised the Board, they are currently discussing the
possible mutually-agreeable resolution of all of the open issues relating to the trackage rights
charges under the BNSF Settlement Agreement. BNSF remains hopeful that the parties will be
able to reach agreement before the December 11, 2002 deadline for the report required to be filed
by BNSF and UP in Decision No. 98. Accordingly, while BNSF is filing the enclosed Petition in
order to comply with the December 2, 2002 deadline set by the Board in Decision No. 99 for the
filing of such petitions, BNSF requests that its Petition be held in abeyance (and that the time for
the filing of responses by UP or other interested parties to BNSF’s Petition be extended
correspondingly) until BNSF and UP have determined whether they are able to reach an overall
resolution of the open issues. BNSF anticipates that it will be able to advise the Board in this
regard before or at the time of the filing of the parties” December 11 report.

I would appreciate it if you would date-stamp the enclosed extra copy and return it to the
messenger for our files.

FEE RECEIVED
DEC 0 2 2007

SURFACE
TRANSPORTATION B)OARD

Brussels Charlotte Chicago Cologne Frankfurt Houston London Los Ang3les Manchester New York Palo Alto Paris Washington, D.C.
Independent Mexico City Correspondent: Jauregui, Navarrete, Nader y Rojas, S.C.

Mayer, Brown, Rowe & Maw is a U.S. General Partnership. We operate in combination with our associated English partnership in the offices listed above




The Honorable Vernon Williams
December 2, 2002
Page 2

If you have any questions, please contact the undersigned at (202) 263-3237. Thank you
for your assistance.

Sincerely,

f\‘ﬂAN é g‘\&f/{(i\v

Adrian L. Steel, Jr.

Enclosures
oe: All Parties of Record

DCDBO1 20580797.1 120202 1234E 95210647R#




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 \/\/
)
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COM T €
AND MISSOURI PACIFIC RAILROAD COMPANY CA NI

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CCRP. AND THE DENVER AND
RIO GRANDE WES FTrERN RAILROAD COMPANY

BNSF'S PET/iTION FOR RECONSIDERATION

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sloane
Michael E. Roper

The Burlington Northern Mayer, Brown, Rowe & Maw
and Santa Fe Railway Company 1909 K Street, NW

2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 2, 2002




BNSF-105

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

BNSF'S PETITION FOR RECONSIDERATION

The Burlington Northern and Santa Fe Railway Company (“BNSF”) submits this
Petition for Reconsideration of the Board's decision served October 22, 2002 (Decision
No. 98) in this proceeding. In Decision No. 98, the Board denied BNSF's Petition for
Clarification (BNSF-98) concerning the mechanism for adjusting the fees to be paid by
BNSF for the trackage rights that BNSF acquired over the lines of Union Pacific

Railroad Company (“UP”) in connection with the 1996 UP/SP merger. In particular, the

Board held that BNSF and the American Chemistry Council (“ACC”)" had not shown

that two disputed items (the SP “acquisition premium” and Section 9(c)(i) and 9(c)iii)

merger-related capital experuitures) should be omitted from the culculations used to

s The American Chemistry Council was formerly known as the Chemical

Manufacturers Association or “CMA”".




determine annual adjustments to the trackage rights fees.? In so deciding, the Board

rejected BNSF and ACC’s argument that the language of Section 7 of the CMA
Agreement requires that only post-merger years be considered in the adjustment
process. ld. at4-6. As set forth below, BNSF seeks reconsideration because the Board
has failed to give proper weight and effect to this critical section of the CMA Agreement,
which is a separate contractual agreement between UP, BNSF and CMA as well as an
independent condition imposed by the Board on the UP/SP merger.

BACKGROUND

Section 7 of the CMA Agreement provides:

Section 12 of the BN/Santa Fe Settlement Agreement shall
be amended to provide that BN/Santa Fe's trackage rights
fees shall be adjusted upward or downward each year by the
difference between the year in _question and the preceding
year in UP/SP’s system average URCS costs for the
categories of maintenance and operating costs covered by
the fee. CMA or its designee shall have the right to audit the
escalation calculations. (Emphasis added.)

In their prior submissions to the Board, BNSF and ACC asserted that the plain
language of Section 7 requires that post-merger URCS costs should be used in making

the annual adjustment calculations. There would be no reason to adjust the GTM rates

, The Board concluded that BNSF and ACC had not pointed to any evidence from

the period when the adjustment mechanism was negotiated to support their position.
Decision No. 98 at 4. The Board reached this conclusion notwithstanding verified
statements from the principal BNSF and ACC negotiators expressly setting forth their
intent that the disputed items would have no effect in the annual adjustment process.
BNSF therefore continues to adhere to its position that the initial trackage rights fees set
by the BNSF Settlement Agreement were meant to incorporate and fully account for
both the SP acquisition premium and the anticipated costs of the Section 9(c)(i) and
9(c)(iii) merger-related capital improvements that UP was to fund, and that the
consideration of those factors in the fee adjustment process results in double counting.
Nonetheless, BNSF does not seek the reconsideration of the Board’s conclusion with
respect to the specific issue of the parties’ intent in this Petition.




in the first year of the merger, and the first adjustment to the rates would be in the
second year that they applied. Therefore, the first “year in question” was by definition
the second year of the merger, and, by comparing “the year in question” with “the
preceding year”, the language provides for a comparison of post-merger URCS costs.

UP, on the other hand, contended that the language of Section 7 of the CMA

Agreement is “subject to multiple interpretations”.® UP further argued that John

Rebensdoris April 29, 1996 rebuttal verified statement set forth how UP interpreted the
language and intended to apply it and that UP and BNSF executed the Second
Supplemental Agreement which incorporated language substantially identical to Mr.
Rebensdorf's proposed language. UP/SP-397 at 12-13.

In Decision No. 98, the Board set forth several reasons for its conclusion that the
language of Section 7 should not be interpreted and applied as BNSr+ and ACC had
argued. First, the Board held that ACC’s current position could not be squared with
CMA'’s original rationale for proposing to alter the original adjustment mechanism
(RCAF-U). Decision No. 98 at 6. Second, ACC's position would cause practical
problems in implementing the annual adjustments since the URCS costs for “the year in
question” would not be availabie until several months after the end of the year. |bid.
Third, the Board noted that BNSF had agreed to and executed the Second
Supplemental Agreement which contained the current Section 12 adjustment process,
that CMA had expressed no opposition to that Agreement or the amended Section 12

process, and that CMA's witness, Thomas D. Crowley, had proposed an adjustment

3

As ACC pointed out, UP’s proposed alternative interpretation that the words “the
year in question” in Section 7 must mean the previous year is without foundation. See
CMA-18 at 4 n.3 (“If the intention had been to base the adjustment on a comparison of
the two prior years' costs, that is what the CMA Agreement would have said.”).




mechanism that closely resembled the current Section 12 process. Finally, the Board
found no basis for concluding that the current Section 12 adjustment process resdilts in

“far less favorable trackage rights fees” than the procedure provided in Section 7 of the

CMA Agreement, and that using ACC’s proposed interpretation of Section 7 would

“have led to slightly higher, not lower, trackage rights fees in 1997 and buyond.” Ibid.
(emphasis original).

However, each of these reasons rests on an apparent misunderstanding of
BNSF and ACC's position and their prior submissions, and the Board should reconsider
its decision on the weight and effect which should be accorded to Section 7 of the CMA
Agreement.

ARGUMENT

A. CMA'’s Original Rationale for Revising the Annual Adjustment
Mechanism

The Board's first reason for concluding that Section 7 of the CMA Agreement
should not be read to mandate the use of only post-merger years is that, in order to
incorporate UP’s projected post-merger efficiencies in the trackage rights fees, UP's
pre-merger costs would have to be used as a base. Thus, the Board found that ACC'’s
argument for use of only post-merger years in the adjustment calculations would be
contrary to CMA’s original concern that the “mechanism would not fully incorporate UP’'s
projected post-merger efficiencies”. Decision No. 98 at 4. This reasoning, however,
misconstrues CMA's intent in seeking the revision of the annual adjustment mechanism.

CMA had two concerns about the trackage rights compensation set forth in the
original BNSF Settlement Agreement. The first concern was that the GTil rates set by

the Agreement were at a level which provided UP with comperisation in excess of its

7




operating costs and thus would provide UP with a competitive advantage. See CMA-7,
Verified Statement of Thomas D. Crowley (“V.S. Crowley”), at 51-54. The second
concern — and the concern that is relevant here — was that the use of RCAF-U to adjust
the GTM raies once they were initially set would ignore “the substantial productivity
gains that have been achieved by railroads in the recent past and are likely to continue
to be achieved in the future”. CMA-7 at 14. See also V.S. Crowley at 55-58.
Specifically, CMA was concerned that, on a year-to-year going forward basis, the

adjustment mechanism would ignore not only productivity improvements brought about

by the projected post-merger efficiencies but also productivity improvements resulting

from other efficiency enhancements that the industry was expected tc achieve. This
concern did not focus on an apprehension that the initial cost savings from the merger
itself would not be captured. CMA addressed that concern in its argument that the initial
GTM rate levels were too high.

Thus, the specific purpose of Section 7 was to fully incorporate UP’s post-merger
productivity improvements in the Section 12 adjustment mechanism. This is entirely
consistent with measuring UP’s costs from the commencement of the merger in 1996,
as opposed to including one-time charges that would be reflected only through
comparison with a pre-merger year.

Moreover, CMA's intent to incorporate UP’s future productivity gains can be just
as effectively achieved under the procedure set forth in Section 7 as it can through the
revised language drafted by UP for Section 12 of the Settlement Agreement. In fact,

given CMA’s purpose, Section 7 achieves that goal better since it precludes the




comparison of pre-merger and post-merger years and thereby avoids the offset against

productivity gains caused by UP’s methodology.

B. Implementation Problems

The Board's second reason for rejecting BNSF and ACC's post-merger-years-
only interpretation of Section 7 is that such an interpretation would be unworkable
because the UP URCS costs for “the year in question” would not be available until
several months after the close of the year. While the Board is correct about the
availability of the cost figures, the delayed availability does not present an
insurmountable — or even unique — procblem. The delay could quite easily be
accommodated by UP and BNSF through adjustments to the fees once the cost data
becomes available. Such adjustments are routine in the railroad industry, and the fact
that they would be utilized under Section 7 does not justify deviating from that section’s
clear intent that only post-merger years would be used in comparing UP URCS costs
changes.

C. Second Supplemental Agreement

The Board’s third reason for refusing to adopt BNSF and ACC's position was that
both BNSF (through its execution of the Second Supplementai Agreement) and CMA
(through its failure to object to the revised Section 12 language in the Second
Supplemental Agreement) had implicitly acknowledged that UP’s formulation of the
revised adjustment was appropriate. The Board further noted that UP’s revised
language was based in large part on testimony given by CMA’s witness Mr. Crowley.
Decision No. 98 at 5. However, the Board's reliance on these factors is misplaced.

First, as both BNSF and ACC explained in their prior submissions, it was their

expectation and understanding that the language in the Second Supplemental

9




Agreement proposed by UP would be interpreted and aoplied in such a manner that all

comparisons of URCS costs would be between post-merger years.® This understanding

was based on the express language of Section 7 and on the fact that BNSF and CMA
reasonably understood that UP would book the purchase premium in 1996. It was not
until BNSF audited UP’'s annual rate calculations in late 2000 that BNSF or ACC had
any indication that UP was interpreting the language in a manner inconsistent with
Section 7, and BNSF and ACC have consistently thereafter expressed their
understanding that only URCS costs from post-merger years should be used to make
the annual adjustment calculations.®

Further, the Board's reliance on Mr. Crowley’s testimony, which was submitted

before the CMA Agreement was executed, is misplaced. Mr. Crowley's testimony

. As stated by CMA’s witness Thomas E. Schick in his Verified Statement, CMA
was not involved in the negotiation of the Second Supplemental Agreement and, when
he became aware of the change in the language from what was agreed to in Section 7,
UP portrayed the change as “simply a technical amendment” due to the difficulty of
adjusting fees in the current year based on costs from that year. CMA-17, Verified
Statement of Thomas E. Schick at 5-6. UP did not indicate in any mariner that the
change was substantive in nature or that there would be an impact on the level of fees
to be charged to BNSF for its use of the trackage rights lines. Neither Mr. Rebensdorf
nor any other UP witness has contradicted Mr. Schick's testimony in this regard.
Further, Mr. Rebensdorf's April 29, 1996 testimony stating UP’'s unilateral interpretation
regarding the adjustment mechanism could have no legal effect in modifying the mutual
contractual agreement of UP, BNSF and CMA in Section 7 the CMA Agreement.

’ In Decision No. 98, the Board addressed UP's determination to book the SP
purchase premium in the year after SP’s acquisition by UP rather than in 1996 and
accepted UP's explanation for why it booked the premium in 1997. BNSF and CMA
had, however, made the point that, when the rate adjustment mechanism was being
negotiated, they had no reason to expect that the purchase premium would be booked
in any year except when UP acquired SP, which was 1996. Regardless of when the
purchase premium was ultimately booked, it was the intent cf the parties to Section 7 of
the CMA Agreement that only post-merger years were to be considered in the
adjustment, and thus it was implicit that, if UP were to book the premium in a manner
which would not lead to that result, necessary adjustments would need to be made so
that the underlying intent of the parties would be fulfilled.

10




concerning the adjustment process was submitted not solely on behalf of CMA, but also
on bet.alf of a number of other parties, including NITL, WCTL, SPI, WPL and WPS, ESI,
KENN and SPP in addition, a careful readin; of Mr. Crowley’s testimony reflects that,
in fact, it says nothing with respect to whether pre-merger and post-merger years should
be considered in the annual adjustment process. His testimony merely suggested that
a one-year lag should be utilized in the adjustment process. While he used the 1997
adjustment as an example, he did not address the questicn of whether or not any
adjustments would be required in comparing 1995 and 1996 costs to reflect the SP
acquisition premium and Section 9(c)(i) and 9(c)(iii) merger-related capital expenditures.
Indeed, since the language of Section 7 of the CMA Agreement had not even been fully
negotiated or executed at the time he prepared his testimony, the fact that Mr. Crowley
did not address the issue is fully understandable. Finally, CMA rejected Mr. Crowley's
proposed methodology when, in return for agreeing to support the UP/SP merger, it
agreed to Section 7 of the CMA Agreement. Thus, the execution of the CMA
Agreement negated any relevance that Mr. Crowley’s testimony might have had.

D. Impact of Trackage Rights Fees

The final reason given by the Board for declining to read the language of Section
7 as BNSF and ACC have argued is that there is little difference on a mills per ton mile
basis (0.1 mills) in the total trackage rights fee adjustment between the alternative
adjustment methodologies, and the interpretation advanced by BNSF and ACC would
have led to slightly higher trackage rights fees. While the Board is correct that the
difference in the parties’ methodologies on this issue approximates 0.1 mills per ton-

mile, the Board’'s adoption of UP’s argument that a post-merger-years-only

interpretation of Section 7 would have led to higher trackage rights fees is misplaced.
11

8




The reductions in UP’s relevant URCS costs from 1995 to 1996 amounted, by both
parties’ calculations, to approximately 0.05 mills, and thus the use of a post-merger-
years-only interpretation under which the impact of the acquisition premium and Section
9 (c)(i) and 9(c)(iii) are treated consistent with the parties’ intent in Section 7 would lead
to reduced trackage rights fees.®

CONCLUSION

As the Board itself has recognized, the language of Section 7 of the CMA
Agreement if given effect would require that the adjustment for 1997 should be based
on the differences between UP’'s 1997 and 1996 URCS data. Decision No. 98 at 5.

Both 1996 and 1997 were post-merger years, and thus only URCS costs from such

years should be considered in the annual adjustment process.” Further, Section 7 is

part of an independent contractual agreement executed between UP, BNSF and CMA,
and it was imposed by the Board as a separate independent condition on the merger.

See Decision No. 44, 1 S.T.B. 233, 419.

o The Board also concluded that there is no competitive justification for adjusting
the fees that have been in place because BNSF has continued to effectively replace the
competition that otherwise would have been lost when SP was absorbed by UP.
Decision No. 98 at 7. The Board had previously expressed this view in Decision No. 96
(served March 21, 2002), and BNSF submitted the Verified Statement of Denis J. Smith,
its Vice President of Industrial Products Marketing, to demonstrate how an unfavorable
cost structure likely wili erode BNSF’s ability to compete over the long term and that the
amount in dispute here results in a differential in the rates which can affect BNSF's
ability to compete successfully. BNSF does not, however, seek reconsideration of this
aspect of the Board's decision.

. As explained by BNSF's witness Richard E. Weicher, this conclusion is further
supported by the fact that the use of pre-merger years in the adjustment process
contradicts the intent of the parties to the BNSF Settlement Agreement as set forth in
Section 12 that the GTM rates were to preserve the “same basic relationship” between
rates and costs over the life of the Agreement. See BNSF-102, Verified Statement of
Richard E. Weicher at 10-11. Such use of pre-merger years causes an immediate and
permanent deviation from that relationship.

12




Fundamental fairness requires that the bargained-for language of Section 7 of
the CMA Agreement not be disregarded and that UP’s revision of that language not be
applied in a manner that results in an increase in the trackage rights fees that would not
otherwise occur. There is no doubt that UP’s application of the revised language has
just such an effect. Accordingly, BNSF respectfully requests that the Board reconsider
the weight and effect to be accerded to Section 7 and that UP, BNSF and ACC be
directed to devise an annual adjustment mechanism consistent with the express intent

of Section 7.

Respectfully submitted,

b d0MD

Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Sidney L. Strickland, Jr. Adam C. Sioane
Michael E. Roper

The Burlington Northern Mayer, Brown, Rowe & Maw
and Santa Fe Railway Company 1909 K Street, NW

2500 Lou Menk Drive Washington, DC 20006
Third Floor (202) 263-3000

Ft. Worth, Texas 76131-0039

(817) 352-2353 or (817) 352-2368

Attorneys for The Burlington Northern and Santa Fe Railway Company

December 2, 2002




CERTIFICATE OF SERVICE

| do hereby certify that copies of The Burlington Northern and Santa Fe Railway
Company's Petition for Reconsideration (BNSF-105) are being served on all parties of

record.

,;mw &da&\}\/







MAYER, BROWN & PLATT

1909 K STREET, N.W.

WASHINGTON, D.C. 20006-1101

ERIKA Z. JONES
Direct Dial (202) 263-3232
ejones@mayerbrown.com

May 2, 2000

By Hand

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

1925 K Street, N.W.

Room 711 ig
Washington, DC 20423 \acﬂ 9

&

Re:  Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control
and Merger -- Southern Pacific Rail Corporation, et al.

4$3%
Finance Docket No. 32760/(. Sul-N%. 21), Union Pacific Corporation, et al. --
Control and Merger -- Southern Pacific Rail Corporation, et al. (Oversight)

Dear Secretary Williams:

Enclosed for filing in the above-captioned proceeding are the original and twenty-five (25)
copies of the Petition of The Burlington Northern and Santa Fe Railway Company for Enforcement

of Merger and Oversight Conditions (BNSF-91). Also enclosed is a 3.5 inch disk containing the
text of the pleading in WordPerfect 6.1 format.

I would appreciate it if you would date-stamp the enclosed extra copy of this submission
and return it to the messenger for our files. Thank you for your assistance.

Sincerely,

ENTERED . ry Eara T Toney/ars

ecY <
Office of the S Erika Z. Jones

MAY -3 2000

part o
public ReC

Enclosures
ord

All Parties of Record
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Finance Docket No. 32760 (Sub-No. 21)

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

(OVERSIGHT)

PETITION OF
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY
FOR ENFORCEMENT OF MERGER AND OVERSIGHT CONDITIONS

Pursuant to Decision No. 44 in Finance Docket No. 32760 and the “2-To-1 Point

Identification Protocol” established by the Board in Decision Nos. 10 and 11 in Finance

Dockat No. 32760 (Sub-No. 21), The Burlington Northern and Santa Fe Railway




Company (“BNSF")Y petitions the Board for an order declaring that, as a result of the

UP/SP merger, the coal-fired plant of AmerenUE (“UE”) at Labadie, MO is a “2-to-1"
shipper to which BNSF may gain access under the “omnibus” clause of the BNSF
Agreement and under the “2-To-1 Point Identification Protocol” (hereinafter “2-To-1
Protocol”).? As explained below, UP has denied BNSF's request under the 2-To-1
Protocol for access to the UE plant even though UP has failed to provide UE with a
competitive replacement for the merger-related loss of SP rail service to the plant. At
the time of the UP/SP merger, BNSF was prepared to allow UP to sell the SP line
serving the UE facility to a third carrier, thereby preserving two-carrier service to the UE
facility, which there is no question was to be lost as a result of the UP/SP merger.
Because, however, UP failed to preserve UE's pre-merger competitive rail options
through s.ch a sale, UE's Labadie plant remains a “2-to-1" shipper, and, as such, should
be open to BNSF service under the “omnibus” clause of the BNSF Agreement and the

2-To-1 Protocol.

v The acronyms used herein are the same as those used in Appendix B to Decision

No. 44.
4 Following the Board's practice, the agreement entered into by BNSF and UP on
September 25, 1995, as modified thereafter by the Supplemental Agreement, dated
November 18, 1995, and the Second Supplemental Agreement, dated June 27, 1996,
shall be referred to herein as the “BNSF Agreement.” The 2-To-1 Protocol was entered
into by BNSF and UP on June 24-25, 1998, pursuant to Decision Nos. 10 and 11 in the
Board's oversight proceeding, Finance Docket No. 32760 (Sub-No. 21).
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BACKGROUND
A. THE LABADIE FACILITY AND THE UP/SP MERGER
The UE Labadie facility at issue here is a coal-fired electrical generating plant in
Franklin County, MO. At the time of the UP/SP merger, it was the only “2-to-1" shipper
facility directly served by UP and SP, and no other rail carrier, on their lines between St.

Louis and Kansas City, MO. See AmerenUE's Petition for Clarification and Enforcement

of Merger Conditions (dated Jan. 19, 2000) at 5 (hereinafter “UE Petition”). As UP has

acknowledged, UE's “Labadie plant was a ‘2-to-1' shipper at the time of the UP/SP
merger.” UP Response at 4. See also id. at 2 (“That UE quaiified as a ‘2-to-1' shipper
at the time of the UP/SP merger is undisputed.”); UE Petition at 5-6 (discussing the
plant's “2-to-1" status). Prior to the UP/SP merger, the Labadie plant received direct
service from both UP and SP. SP’s access for coal from western origins was through
the use of overhead trackage rights on UP between Kansas City and St. Louis and the
use of the former Chicago, Rock Island & Pacific (“Rock Isiand”) line which SP owned
and operated over between St. Louis (Carrie Avenue) and Labadie. See UP Response
at 4.

As a “2-to-1" shipper, UE's Labadie plant was subject to the BNSF Agreement’s

competition-preserving provisions — specifically, section 8(i), the “omnibus” clause of the

¥ UE has petitioned the Board for access to BNSF. See UE Petition. BNSF has
filed a reply in support of the UE Petition (RNSF-90) (“BNSF Reply”), and UP has filed
a response in opposition, styled “Union Pacific Railroad Company’s Response to
AmerenUE's Petition for Clarification and Enforcement of Merger Conditions” (UP/SP-
374) (“UP Response”). In addition, UE has filed a “Reply of AmerenUE to Additional
issues Raised by Union Pacific in its ‘UP/SP-374' Response” (“UE Reply”), and UP has
filed a reply thereto (UP/SP-375) (“UP Reply”).
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agreement.? See Verified Statement of Richard B. Peterson (“V.S. Peterson”) (UP/SP-

23), at 167 (stating that “in all events the Labadie plant is covered by the [BNSF
Agreem=nt] ‘omnibus’ clause”). BNSF, however, agreed that it would not object to UP
making an alternative arrangement to preserve the plant’s pre-merger competitive rail
options through the sale of the former SP Rock Island line to a third carrier.

Initially, UP had offered to sell the former Rock Island line, along with certain other
lines, to BNSF. BNSF declined to purchase the Rock Island line because of its price,
condition, cost of rehabilitation, and potential circuity. Verified Statement of Richard E.
Weicher (“V.S. Weicher”) at 1-2 (Attachment A hereto). UP then proposed that BNSF
agree that two-carrier competition for the UE Labadie plant be preserved through the
sale of the former Rock Island line to a third rail carrier. V.S. Weicher at 2. BNSF
acquiesced to not listing Labadie as an enumerated point in Exhibit A to the original
settiement agreement and indicated that it would not object to another carrier obtaining
access to the plant to remedy its “2-to-1" status. Ibid. However, if the former Rock

Island line was not sold to another carrier, UE’s Labadie plant would remain a “2-to-1"

shipper and the “omnibus” clause would apply.?

¥ As explained below, the BNSF Agreement's “omnibus” claLse preserves the

competitive options of “2-to-1" shippers not covered by other provisions of the BNSF
Agreement who could not be reached by the trackage rights and iine sales provided for
in those other provisions.

= In its response to UE's Petition and in its reply to UE's Reply, UP has claimed
that, after BNSF advised UP that it did not wish to purchase the former Rock Island line,
BNSF agreed that the Labadie plant would receive “unique” treatment and that, if UP did
not sell the former Rock Island line to another carrier, UP could negotiate directly with
UE to find a competitive alternative to UP service. See UP Response at 2; UP Reply at
6. However, even assuming the accuracy of UP's ascertion, BNSF did not agree that

4




The expectation underlying BNSF’s agreement to permit UP to preserve rail

competition to the Labadie plant through the sale of the former Rock Island line to a third

carrier, however, has been frustrated. UP failed to preserve two-carrier competition at

the Labadie plant by means of a sale of the former Rock Island line to a third carrier.
In fact, when it sold the former Rock Island line to the Missouri Central Railroad
Con'pany (“MOC") in October 1999 (more than three years following the merger of UP
and SP in September 1996), UP included a condition prohibiting MOC from using the line
to deliver coal to the Labadie plant, the one “2-to-1" shipper facility accessible to MOC
which had been without competitive rail service options since 1996. See UE Petition at
22. Moreover, UP also has failed to provide for any other means of preserving rail
competition for the Labadie plant. See /d. at 7-20.

In light of these facts, BNSF submitted a request to UP under the 2-To-1 Protocol
for access to UE's Labadie plant. See Attachment B hereto. UE and BNSF also
executed a transportation contract on January 19, 2000, for coal tonnage not subject to
UE’s contractual volume commitment under its existing contract with UP.

After first seeking to hold BNSF’s request under the 2-To-1 Protocol in abeyance
— a response that is not provided for under the 2-To-1 Protocol — UP eventually

responded to a sacond BNSF request by denying BNSF access to the plant, stating that

it would not have access to the facility under the BNSF Agreement if UP and UE were
unable to devise an arrangement to preserve pre-merger rail competition to the plant.
See V.S. Weicher at 3. Thus, if the Board were to conclude, as UE contends in its
Petition and Reply, that the “Conceptual Framework” executed between UP and UE has
not in fact preserved competitive two-carrier service to the Labadie plant, BNSF access
to the plant is required. See a/so BNSF-90, at 6-8.
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the “2-to-1' Point Identification Protocol * * * does not apply” to the UE Labadie plant

because UP and UE hau entered into a separate settiement agreement to provide the
plant with a “competitive alternative.” Letter from Lawrence E. Wzorek, UP, to Peter J.
Rickershauser, BNSF, dated Feb. 7, 2000 (Attachment _ hereto). As we show below,
this explanation is insufficient to deny BNSF access to the UE Labadie plant.
B. THE APPLICABLE LEGAL FRAMEWORK

In Decision No. 44, the Board approved the UP/SP nierger subject to a number
of conditions (including the imposition of the BNSF Agreement, as modified) that were
designed to protect the competitive options and rights of “2-to-1" shippers — that is,
shippers that were open to service by UP and SP, and no other railroad, prior to the
UP/SP merger. See, e.g., Decision No. 44, at 16-17, 103, 105-107, 121-124, 144-146.
Among the provisions of the BNSF Agreement imposed by the Board was the so-calied
“omnibus” clause, which protects shippers, such as UE’s Labadie plant, that lost two-
carrier service as a result of the UP/SP merger, but are not directly accessible to BNSF’s
trackage rights lines. See BNSF Agreement Section 8(i). Under the “omnibus” clause,
the pre-merger rail competitive options of “2-to-1" shippers are to be preserved by BNSF
access via direct trackage rights, reciprocal switch, haulage rights, ratemaking authority,
or other acceptable means of BNSF access. See ibid. Furthermore, under Section 8(i),
any such access must be sufficient to permit BNSF to compete effectively with UP as
a replacement for SP.

This dispute is properly before ine Board for resolution and is ripe for decision.

Following the approval of the UP/SP merger, the Board instituted an oversight




proceeding in order to assess the effectiveness of the UP/SP merger conditions, and to
receive reports and comments on those conditions. See Fin. Dkt. No. 32760 (Sub-No.
21), Decision No. 10, at 2 (describirg oversight proceeding) (hereinafter “Decision No.
10"). One of the concerns raised by BNSF in the course oi this oversight proceeding
was that UP was slow in responding to BNSF inquiries concerning the “2-to-1" status of
various shippers. Finding the “possibility that BNSF may be unable to obtain a prompt

M

determination of whether BNSF is entitled to serve a particular shipper” “unacceptable”
(Decision No. 10, at 7), the Board directed UP and BNSF to establish a “protocol for
resolving such issues” (id. at 8). The Board also specifically noted that such a protocol
could include a provision whereby disputes under the protocol could be addressed to the
Board for resolution. /d. at 8. See also id. (“We stand ready to resolve promptly all
disputes concerning issues of whether BNSF may serve a particular shipper.”).
Thereafter, in Decision No. 11 of the Oversight Proceeding, the Board adopted
a draft protocol agreed to by BNSF and UP, as modified by certain UP proposed
revisions. See Fin. Dkt. No. 32760 (Sub-No. 21), Decision No. 11, at 3-4 (hereinafter
“Decision No. 11").¥ In Decision No. 11, the Board once again specifically noted its

“continued availability to resolve 2-to-1 disputes expeditiously.” /d. at 3 (footnote

omitted).

¢ The UP revisions approved by the Board related to disputes between BNSF and
UP concerning whether BNSF would be entitled to serve facilities pending determination
of their “2-to-1" status and whether there would be a presumption in favor of “2-to-1"
status. See Decision No. 11, at 2-3.




Subsequently, on June 24 and June 25, 1998, BNSF and UP executed a 2-To-1

Protocol substantially in accordance with the terms of Decision No. 11.Z Under the

protocol, when BNSF submits information regarding five or less facilities to which it
seeks access, UP has “five (5) business days from the date of such [BNSF]
communication to respond by written or electronic communication to any request for
access.” 2-To-1 Protocol at f] 2. A failure to respond in the appointed time confers a
right of access on BNSF. See id. at § 3. Moreover, “[a] statement that UP lacks
sufficient information to make a determination as to whether a facility is a 2-to-1 facility
is not an adequate reason to deny a BNSF request for access to a facility.” /d. at ] 6.
Finally, if UP denies BNSF's request for access, BNSF may “seek an order from the STB
finding that BNSF was entitled to access that facility.” /d. at § 5. See also id. at 9
(“The parties agree to submit any disputes under this protocol to the STB for resolution
or, with the consent of botih parties, to arbitration * * *.").
ARGUMENT

As explained above, BNSF is entitled to access to “2-to-1" shipper facilities not
accessible via BNSF's trackage rights under the BNSF Agreement’s “omnibus” clause.
BNSF may seek identification of and access to such facilities by invoking the 2-To-1
Protocol, and disputes arising under the 2-To-1 Protocol may as a matter of right be

taken to the Board for resolution. As we have shown, UE's Labadie plant is an

¥ The protocol as adopted, however, provided for BNSF interim service to facilities

pending determination of their “2-to-1" status. Under the protocol, if a facility that has
received such interim service were ultimately determined not to be a “2-to-1" facility,
BNSF would have to terminate the service and compensate UP on the basis of a method
outlined in the protocol. See 2-to-1 Point Protocol §] 1 (Attachment D hereto).
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“omnibus” “2-to-1" point, and UP has denied BNSF access to the plant. Accordingly, this

dispute is properly before the Board, and the Board should permit BNSF to serve the UE
Labadie facility.

As also noted above, UP has acknowledged that UE’s “Labadie plant was a ‘z-to-
1’ shipper at the time of the UP/SP merger.” UP's Response at 4. The Labadie plant
was not expressly included in the points listed in the provisions of the BNSF Agreement,
however, because BNSF was agreeable to preserving rail competition for the Labadie
plant by means of UP’s sale of the former Rock Island line to a third carrier. Weicher
V.S. at 2. Nevertheless, in selling the Rock Island line to MOC in Octcoer 1999, UP
attached a condition prohibiting MOC from serving the Labadie plant.

By failing to remedy the loss of two-carrier service to the Labadie plant by means
of the sale of the former Rock Island line, UP has deprived the Labadie plant of the
competitive options that it had prior to the UP/SP merger and has undermined the basis
for excluding the Labadie plant from the competition-preserving provisions of the BNSF
Agreement. BNSF, therefore, is entitied to serve the plant under the “omnibus” clause
of the BNSF Agreement.

BNSF anticipates, however, that UP may argue that BNSF agreed to permit UP
to replicate the plant's pre-merger rail competition by means other than the sale of the
former Rock Island line through UE's agreement to the “Conceptual Framework”
discussed at length in the UE Petition, the UP Response, the UE Reply, and the UP

Reply. That argument would be unsupportable.




First, as noted above (at note 5), BNSF agreed that two-carrier service to the
Labadie plant could be preserved by UP’s sale of the former Rock Island line to a third
carrier that would provide competitive service to the plant, rather than only by direct
service by BNSF. When UP sold the former Rock Island line, however, UP attached a
condition forbidding the purchaser from delivering coal to the facility, and thus the plant
remains an “omnibus” “2-to-1" point, and BNSF retains the right to provide competitive
service to the plant. Further, in any event, BNSF did not agree to an arrangement which
would — as has happened with the “Conceptual Framework” here — fail to fully preserve
the Labadie plant's pre-merger competitive options. V.S. Weicher at 3.

Second, because BNSF was not a party to (or beneficiary of) the “Conceptual
Framework,” that agreement — to the extent that it is enforceable at all under Missouri

law — cannot deprive BNSF of its entitement, under the BNSF Agreement, to “provide

competitive service” (BNSF Agreement, Section 8(i)) to the Labadie plant. In fact, as UE

has persuasively shown in its petition (UE Petition at 11-15), it is extremely doubtful that
the “Conceptual Framework” could even be deemed to be a waiver by UE, it certainly
does not deprive BNSF of its entitlement to access under the BNSF Agreement. See
also BNSF Reply at 6-8 (showing that the “Conceptual Framework” should not be
deemed to preclude UE from seeking access to BNSF).
CONCLUSION

Iin the merger proceeding, UP repeatedly touted its alleged resolve to preserve rail

competition for all “2-to-1" shippers. Thus, UP stated in its brief that “[tjhe steps agreed

upon with CMA, together with other steps taken by Applicants, resolve any conceivable
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question as to the effectiveness of the BN/Santa Fe settlement in preserving and

enhancing competition.” Applicants’ Brief (UP/SP-260), at 8. In fact, UP told the Board

that one of the benefits of the merger would be that “[e]very ‘2-to-1’ shipper will enjoy

stronger competition,” and that UP and SP went “beyond what might strictly be required
by an analysis of the competitive effects of the merger.” V.S. Peterson at 163. See also
Applicants’ Brief (UP/SP-260), at 1 (the merger “will strengthen competition for every
affected shipper” (emphasis in criginal)). As has been abundantly demonstrated by UE
in its Petition, and as is clear even from the UP Response thereto, UE’s Labadie plant
— a “2-to-1" shipper facility — has in fact lost two-carrier rail service and, therefore, has
been deprived of rail competition for its traffic.

BNSF never acquiesced to the Labadie plant’s loss of two-carrier competition.
Accordingly, under the “omnibus” clause of the BNSF Agreement, and under the 2-To-1
Protocol, BNSF should be permitted access to UE’s Labadie plant in order to replace the
lost competition suffered by UE as a result of the UP/SP merger.

For the foregoing reasons, the Board shouid clarify that the UE Labadie plant is
a “2-to-1" shipper to which BNSF is entitled to access under the “omnibus” clause of the

BNSF Agreement and the 2-To-1 Protocol.
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Verified Statement of Richard E. Weicher

| am Richard E. Weicher, Vice President and Senior Regulatory Counsel of The
Burlington Northern and Santa Fe Railway Company. Since joining the Law Department
of The Atchison, Topeka and Santa Fe Railway Company in 1974, | have worked
extensively in the areas of regulatory practice, administrative litigation and transactions
in the railroad industry. | became General Counsel of ATSF in 1989, and Vice President
Law and General Counsel of BNSF in 1995. | assumed my current position in 1999.

| was one of the principa! negotiators for BNSF of the agreement between BNSF
and the Applicants in the UP/SP merger proceeding that has come to be known as the
“BNSF Agreement.” Specifically, | participated in the face-to-face negotiations with
representatives of the Applicants, and | participated in the review of the Applicants’
proposals and the drafting of various BNSF proposals.

In the course of the negotiations, the Applicants offered several rail lines for sale
to BNSF, including a portion of the former Rock Island line between St. Louis and
Kansas City owned by SP at the time of the merger upon which the AmerenUE (“UE”")
piant at Labadie, Missouri is located.

After considering UP’s offer from an operational and marketing perspective, the
BNSF negotiators declined the Applicants’ offer to sell a number of the offered lines,
including the former SP Rock Island line. We based our decision not to purchase the
iine on the price UP set for the line, the condition of the line, the cost of the necessary

rehabilitation of the line, and the potential route circuity that would be involved in serving

the plant. Our decision, however, did not reflect any indifference to the competitive

situation facing the UE Labadie plant.




Because the UE Labadie plant (which, as noted above, is on the former Rock

Island line) had received service from SP and UP, and no other carrier prior to the

UP/SP mergar, both BNSF and the Applicants recognized that the facility was a “2-to-1"

shipper. The facility, however, was not on a line over which BNSF ob’ained trackage
rights under the BNSF Agreement. Thus, as BNSF and the Applicants recognized, the
UE Labadie plant was subject to the provisions of the “omnibus” clause, which provides
for BNSF service to “2-to-1" shippers that are not located on trackage rights lines and
that are not otherwise provided for in other provisions of the BNSF Agreement.

Instead of providing expressly enumerated rights under the BNSF Agreement fer
BNSF service to the UE Labadie plant, however, the Applicants proposed that BNSF
agree to an arrangement whereby the Applicants would sell the former Rock Island line
to another carrier, which would serve the plant and thereby preserve pre-merger rail
competition for the plant's traffic. BNSF acquiesced to not listing Labadie as an
enumerated point in Exhibit A to the original settlement agreement, and advised UP that
it would not object to another carrier obtaining access to the plant tz remedy its “2-to-1"
status by purchasing the former Rock Island line.

However, BNSF understood that, if UP was unab'e to preserve pre-merger rail
competition for the plant through a sale of the former Rock Island line to a third carrier,
the plant would remain a “2-to-1" shipper and the “omnibus” clause would apply.
Moreover, BNSF never agreed to an arrangement that would fai/ altogether to replicate
the plant's pre-merger rail opticns. To the contrary, BNSF knowingly agreed to the

broad “omnibus” clause which provided BNSF with a clear right and obligation to serve




any and all “2-to-1" points, whether named or unnamed or even identified at that time,

so that UP could maintain, as it aggressively did throughout the UP/SP merger

proceeding, that all “2-to-1" shippers would have alternative service available to them to
remedy the loss of competition that would otherwise occur through the elimination of a
separate UP and SP.

Thus, to the extent that UP might now take the position that BNSF agreed to
anything more than that UP had the right to sell the Labadie line to another carrier as
a way to address the “2-to-1" status of the plait, or to exclude the Labadie p'ant from
the coverage of the BNSF Agreement “omnibus” clause — and, by extension, the “2-To-
1 Point Identification Protocol” — regardiess of the form and adequacy of the plant’s
post-merger competitive options, UP is mistaken. In the absence of suct.
two-carrier competition to the plant having been restored, BNSF continues to have the

right and obligation to provide service to the UE facility.
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Original Message
Bartoskewitz, Richard T
Thursday, January 20, 2000 €6:06 PM
'Linda_M._Gaeta@NOTES.UP.COM'; 'Irma_J. Martin@NOTES.UP.COM';
obert B. Price@NOTES.UP.COM'; 'John_H._ Ransom@NOTES.UP.COM'
Rickershauser, Pete J
Union Electric Company (d/b/a Ameren UE), Labadie MO
High

Linda, I have one customer to add to the "2~to-1" database:

Customer name: Union Electric Company (d/b/a Ameren UE)
Physical (rail) address: No. 10 Labadie Power Plant Road,
Labadie, MO 63055
Mailing address: One Ameren Plaza
1901 Chouteau Plaza
P.O. Box 66149, MC 611
St. Louis, MO 631605-6149

J

vV V/

vV VYV

Contact name: Robert K. Neff, Transportation Director
Telephone number: 314-554-2342
Fax number: 314-554-4188

NN

> Union Electric Company (d/b/a Ameren UE) operates a coal-fired utility
plant at Labadie, Missouri, a 2-to-1 point. Ameren UE's facility is
located approximately 43 miles west of St. Louis, on UP's Labadie
Industrial Lead (Jefferson City Subdivision).

Prior to the UP/SP merger, Ameren UE's utility plant at Labadie, Missouri
was jointly and directly served by both UP and SP, and no other rail
carrier. BNSF's research has produced the following evidence to
substantiate that Ameren UE's facility at Labadie is a 2-to-1 customer
located at a 2-to-1 point.

SP Central Region Timetable Number 1 dated April 14, 1996, St. Louis
Subdivision (pages 7-8), shows a station of "Labadie" (station number
62460) at milepost 46.0, and also lists the station "Union Electric"”
(station number 62455) at milepost 44.5. The section entitled "Speed On
Other Than Main Track" specifies speeds for loaded and empty coal trains.
Under the section entitled "Miscellaneous" is a note that "Six-axle
locomotives are prohibited west of Lackland and on all industry tracks
except coal trains may operate to and from the coal plant."

UP Timetable Number 2 dated October 29, 1995, Sedalia Subdivision (pages
72-73), shows a station of "West Labadie" (station number MX(C44) at
milepost 43.7. The UP timetable also has the following reference to the
Ameren UE facility: "Labadie Spur: West Labadie MP 0.0 to MP 5.75.

Maximum Speed 10 MPH. If any restrictive signal is encountered...stop
train and do not proceed until authorized by personnel responsible for the
signal or Union Electric supervisor."

Furthermore, the "2-to-1" customer lists developed by UP and SP during the
discovery process in the UP/SP merger proceeding demonstrate that both UP
and SP shipped bituminous coal (STCC 11 21) to a receiver at Labadie (West
Labadie) .
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I will be glad to fax a copy of the pages from the timetable or the 2-to-1
lists referenced above, if that would be helpful.

BNSF elects to serve Ameren UE at Labadie, Missouri via trackage rights on
the UP Jefferson City Subdivision between St. Louis and Labadie.

Thank you for your attention to this request, and pl=ase feel free to
contact me directly at 817-352-2284 if you have any questions.

Rick Bartoskewitz

Manager Interline Development
Burlington Northern Santa Fe
817-352-2284
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UNION PACIFIC RAILROAD COMPANY

LAWRENCE £ WZOREK 1416 Dodge Street
Assistant Vice President-Law Omaha Nebraska 68179
(402) 271-3897
:‘:?I('):z Fax (402) 271-5610

February 7, 2000

Vig Facsimile (817) 352-7154

Peter J. Rickershauser

Vice President Network Development
Burlington Northern Santa Fe

2600 Lou Menk Drive, 2™ Floor

Fort Worth, TX 76131

Re: Union Electric Co. (d/b/a Ameren UE), Labadie, MO

Dear Pete:

John Ransom has referred your letter of February 2 concerning Union Electric
at Labadie, MO, to me for a respornise.

The "2-t0-1" Point Identification Protocol which you refer to does not apply in
this situation. As you know, that protocol “is to establish procedures and mechanisms
for further identifying 2-to-1 shipper facilities open to BNSF as a result of the conditions
imposed in the UP/SP merger." During the negotiations among UP, SP and BNSF
which led to the Settlement Agreement that the STB approved as a condition of its
approval of the UP/SP merger, our railroads agreed that the Union Electric plant at
Labadie woulid receive unique treatment. The parties agreed that UP could negoticte
directly with the shipper, and that BNSF would not object to an arrangement, even with
another railroad, that met Union Electric's needs for substitute rail competition. After
extensive negotiations, UP entered into a settiement agreement with Union Electric to
provide the competitive alternative. That agreement remains in effect, leaving BNSF no
right to demand direct access to the Labadie plant.

Nevertheless, since you insist that UP would have only two options ii
responding 1o your request under the protocol, if in fact it did apply, UP denies BNSF’s
request for access on the ground that all of the interested parties reached an agreement
on a compelitive option for the Labadie plant which satisfies the conditions establisned
by the STB in the UP/SP proceeding. UP will describe its position in detail in a
submission to the Suriace Transportation Board tomorrow, February 8, which responds
1o a petition by Union Electric's owner, Ameren. A copy of that response will be
deliverad by hand to BNSF’s counsel in Washington.

Sincerely

oe: John Ransom
Michael Roper (via fax 817-352-2397)
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2-To-1 Point Identification Protocol

As a condition of the Surface Transportation Board's (STB) approval of the
consolidation of Union Pacific Railroad Company (UP) and Southern Pacific
Transportation Company (SP), The Burlington Northern and Santa Fe Railway Company
(BNSF) was granted the right to serve all shipper facilities, that as of September 25, 1995,
were open tc both UP and SP, and no other railroad, whether via direct service, reciprocal
switching, joint facility or other arrangements. Since the consolidation was consummated,
BNSF and UP have been working to identify a complete list of 2-to-1 shipper facilities to
which BNSF is entitied to access. The purpose of this protocol is to establish procedures
and mechanisms for further identifying 2-to-1 shipper facilities open to BNSF as a result
of the conditions imposed in the UP/SP merger. Those procedures and mechanisms are
as follows:

8. BNSF shall submit to UP, by written or electronic communication, the name
and address of any facility to which access is sought. In addition to the name and
address of the facility, BNSF shall furnish any additional information relating to the facility's

identity and location that is in BNSF's possession when the request for access is made.

BNSF shall also provide any information in its possession at such time pertaining to the

rail service options that were available to the facility on or before September 25, 1995. UP
will handle for BNSF any traffic en route to the facility pending UP’s determination of
BNSF's right to access the faciiity in question. If UP determines that BNSF is not entitled
to access a particular facility, BNSF will terminate any BNSF direct routing of traffic to that
facility. UP shall be compensated for any traffic en route in accordance with the method

of compensation set forth in Paragraph 7, below.




2. UP shall have five (5) business days from the date of such communication
to respond by written or electronic communication to any request for access, provided that,
if BNSF shall request a determination on more than five shipper facilities on a single day
or, if a single request pertairis to more than five (5) shipper facilities, BNSF shall identify
the five (5) shipper facilities that need immediate attention, and the five (5) business day
requirement shall apply to those shipper facilities, with the remaining shipper facilities
request or requests to be responded to within ten (10) business days after the date of the
request(s).

3. If UP fails to respond to an access request by the close of business of the
fifth business day or, in the case of requests for which UP has ten business days to
respond, by the close of the tenth business day, BNSF shall be deemed to have access

to such facility or facilities as set forth in Paragraph 4 below, and UP shall be deemed to

have waived any claims that BNSF is not entitied to serve the facility or facilities.

4, If UP approves BNSF's request for access, BNSF shall immediately be
authorized to serve the facility either directly, through reciprocal switching, or, with UP's
prior approval, a third party contractor, as provided for in the UP/BNSF Settlement
Agreement dated September 25, 1995, as amended. No less than five (5) business days
prior to the date that BNSF proposes to begin service to a facility, BNSF shall elect the
mode of service that it intends to utilize and shall notify UP in writing or electronically of
its election. BNSF shall have the right, upon 180 cays prior written notice to UP, to
change its election; provided, however, that BNSF shall (i) not change its election more
often than once every five years, and (ii) shall reimburse UP for any costs incurred by UP

in connection with such changed election. UP may not reverse a prior decision approving




BNSF's request for access to a facility without either BNSF's consent or approval by the
STB.

5. If UP declines to approve a BNSF request for access to any facility, and
BNSF believes that UP has an insufficient or inappropriate reason to decline access,
BNSF may so notify UP, either in writing or by electronic communication, of the reasons
why BNSF believes it is entitled to such access, and upon such notice, may seek an order
from the STB finding that BNSF was entitled to access to that facility.

6. UP shall approve all such requests where, on the basis of all available
information, UP conciudes that a particular facility was open to service by both UP and SP,
either directly or through reciprocal switching, joint facility or other arrangements and by
no other rail carrier, as of September 25, 1995. If UP declines to approve a BNSF request
for access to any facility, UP shall provide as part of its notification to BNSF a statement
in writing or by electronic communication of its reasons and of the specific evidence
supporting its determination that BNSF should not have access to the facility. A statement
that UP lacks sufficient information to make a determination as to whether a facility is a 2-
to-1 facility is not an adequate reason to deny a BNSF request for access to a facility. At
any time after UP’s notification, BNSF may request UP to reconsider its decision declining
to approve BNSF's request for access.

7. If BNSF transports traffic to or from a shipper facility pursuant to paragraph
1 above and it is later determined that BNSF is not entitled to access to that facility,
BNSF shall compensate UP for the movement of such traffic as follows. If a joint through

rate is available, then UP is entitled to $3 per car mile for the loaded move from the

applicable junction in the price document. |f multiple junctions are available, BNSF




receives its longest haul and UP receives $3 per car mile beyond that junction. If no joint
through rate exists, BNSF receives its longest haul via junctions in existence between UP
and BNSF, prior to the date of UP control over SP, September 11, 1996, and UP receives
$3 per car mile beyond. UP must file a claim with BNSF to recover revenues under this
section making reference on the claim to this section of the joint 2-to-1 Point Identification
Protocol.

8. BNSF and UP shall identify an individual or individuals within their respective
organizations as the person or persons to whom all communications pursuant to this
protocol shall be directed.

9. The parties agree to submit any disputes under this protocol to the STB for
resolution or, with the consent of both parties, to arbitration, as described in the UP/BNSF

Settlement Agreement dated September 25, 1995, as amended.

AGREED TO AND ACCEPTED BY:

UNION PACIFIC RAILROAD COMPANY
V-4

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

Ay

Date: Jgg 2¢,1998

GALAWADMLEW\SPQ-|UPREV WPD




CERTIFICATE OF SERVICE
| hereby certify that a copy of the Petition of The Burlington Northern and

Santa Fe Railway Company for Enforcement of Merger and Oversight Conditions has

been served this 2nd day of May 2000, on all parties of record.

(...44.00,
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SLovER & LoOFTUS
ATTORNEYS AT LAW
WILLIAM L SLOVER 1224 SEVENTEENTH STREET, N. W.

C. MICHAEL LOFTUS WASHINGTON, D. C. 20006
DONALD G. AVERY

JOHN H. LE SEUR TELEPHONE:
KELVIN J. DOWD el (208) 847 -7170
ROBERT D.ROSENBERG R Ban
CHRISTOPHER A. MILLS Waps 808) 047-080
FRANK J. PEEGOLIZZI ry M

ANDREW B. KOLESAR 111 WRITER'S B-MAIL:
PETER A.PFOHL

DANIEL M. JAFFE fip@sloverandloftus.com
September 20, 1999
BY HAND DELIVERY
ENTERED

M N oc ~»‘ ary AP
The Hon. Vernon A. Williams Office of the Sect® (/////”"—/’
Secretary

Surface Transportation Board SEP 21 1993 :
1925 K Street, N.W. part of
Washington, D.C. 20423-0001 public Record
Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control and Merger --—’l/”’///.
Southern Pacific Rail Corporation, et al.

Dear Mr. Secretary:

Enclosed for filing in the above-referenced proceeding
please find an original and twenty-five (25) copies of the
Petition of Entergy Services, Inc. and Entergy Arkansas, Inc. for
Enforcement of Merger Conditicn (ESI-30). In accordance with the
Board’s regulations, we have also enclosed a Wordperfect diskette
containing the Petition.

An additional copy of the filing is enclosed. Kindly
indicate receipt and filing by time-stamping this copy and
returning it to the bearer of this letter.

Thank you for your attention to this matter.

Since Y,

’

rank J// Per
An Attdfrney rgy Services,
Inc. and Entergy Arkanesas, Inc.
Enclosures

cc: Arvid E. Roach II, Esq.
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UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRAND WZiSTERN
RAILROAD COMPANY

Finance Docket Nos. 32760

PETITION OF ENTERGY SERVICES, INC.
AND ENTERGY ARKANSAS, INC. FOR
ENFORCEMENT OF MERGER CONDITION
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ENTERGY SERVICES,
ENTERGY ARKANSAS,
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pubtlc Ree™

O.H. Storey

Janan Honeysuckle
Entergy Services, Inc.
Mail Unit L-ENT-26D
639 Loyola Avenue

New Orleans, LA 70113
OF COUNSEL:

C. Michael Loftus
Donald G. Avery

Frank J. Pergolizzi

John R. Molm
Sandra L. Brown

Troutman Sanders LLP
1300 I Street, N.W.
Suite 500 East
Washington, D.C.
(202) 274-2950

20005-3314

DATED: September 20, 1999

Andrew B. Kolesar III
Slover & Loftus

1224 Seventeenth St., N.W.
Washington, D.C. 20036
(202) 347-7170

Their Attorneys
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BEFORE THE
SURFACE TRANSPORTATION BOARD

UNION PACIFIC CORPORATION, UNION
PACIFIC RAILROAD COMPANY, AND
MISSOQURI PACIFIC RAILROAD COMPANY
-~ CONTROL AND MERGER -- SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN
PACIFIC TRANSPORTATION COMPANY,
ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP., AND THE
DENVER AND RIO GRAND WESTERN
RAILROAD COMPANY

Firance Docket Nos. 32760

PETITION OF ENTERGY SERVICES, INC.
AND ENTERGY ARKANSAS, INC. FOR
ENFORCEMENT OF MERGER CONDITION
Entergy Services, Inc. and its affiliate Entergy Arkan-

sas, Inc. (collectively referred to as “Entergy”), hereby peti-
tion the Board for enforcement of Decision No. 44 in this pro-
ceeding. Specifically, Entergy seeks a determination from the
Board that upon the completion of a build-out from Entergy’s
White Bluff Steam Electric Station (“White Bluff”) near Redfield,
Arkansas to a point located on a line formerly owned by Southern
Pacific Railroad Company (“SP”),' the Burlington Northern and
Santa Fe Railway Company (“BNSF”) will have the authority under
Decision No. 44 to provide rail transportation service to White

Bluff using trackage rights over UP’s lines.

! white Bluff presently is served only via Union Pacific
Railroad Company (“UP”).




Consistent with the purpose of the Board’s imposgition
of ameliorative conditions, Entergy will demonstrate that prior
to the merger of UP and SP, Entergy would have been able to
obtain competitive rail service to its White Bluff Plant by
building out to a point on an SP line located near Pine Bluff,
Arkansas and known as the “Arsenal Lead.” In support of this
Petition, Entergy submits the attached Verified Statements of:

Mr. Robert R. McClanahan - former Division
Superintendent of SP’s Pine Bluff operations;

Mr. Charles W. Jewell, Jr. - Director,
Coal Supply for Entergy Services, Inc.; and

Mr. Peter J. Smykla, Jr. - President and
General Manager of Mid-State Corporation,
which currently owns a portion of SP’s
Arsenal Lead.
SUMMARY
The actual construction of Entergy’s contemplated
build-out is the subject of a related Petition for Exemption that
Entergy filed with the Board on July 30, 1999. See Finance
Docket No. 33782, Petition for an Exemption from 49 U.S.C. §
10901 to Construct and Operate a Rail Line Between White Bluff
and Pine Bluff, Arkansas.’ Therein, Entergy proposes the follow-
ing three-part project:
(1) The construction of trackage connecting

Entergy’s White Bluff Plant to trackage
located on the United States Govern-

? Entergy has appended a map of the proposed construction
hereto as Counsel’s Exhibit No. 1.
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ment’s Pine Bluff Arsenal (the “Arse-
nal”) ;?

The rehabilitation of certain portions
of the Arsenal trackage as well as
trackage formerly owned by St. Louis
Southwestern Railway Company (“SSW”),
known as the Arsenal Lead; and

The construction of a more effi-

cient crossover from the forier SSW
line to the UP mainline extending

from Pine Bluff to Little Rock.*

Recently, UP filed an Opposition to Entergy’s Petition
for Exemption. See Finance Docket No. 33782, Opposition of Union
Pacific Railroad Company (filed August 31, 1999) (“UP Opposi-
tion”). Therein, UP comments upon issues that are more pertinent
to the Board’s continuing jurisdiction in this docket than to the
Petition for Exemption.®

In the instant Petition, Entergy requests that the

Board issue an order: (i) modifying the trackage richts that

BNSF received in the merger proceeding to enable BNSF to provide

* The Pine Bluff Arsenal has already expressed its approval
and support for Entergy’s proposed cconstruction. To that end,
Entergy has attached as Counsel’s Exhibit No. 2 a letter of
support from Co.onel Gary J. Motsek, Commander of the Pine Bluff
Arsenal.

* while coal trains still would be able to access the line
in the absence of this new connection, such trains would be
required to back off the UP line utilizing the existing crossover
and then proceed north onto the Arsenal trackage for ultimate
delivery to the plant. The proposed new connection will provide
for more efficient and safer operation of Entergy’s coal trains,
and will minimize any potential disruption to UP service over its
main line from Pine Bluff to Little Rock.

® Contemporaneously herewith, Entergy is filing its Reply to
UP’s Opposition in Finance Docket No. 33782.

i (P
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service to White Bluff by using this new spur; and (ii) directing
UP to cooperate with Entergy in the connection of this spur to
its Pine Bluff to Little Rock main line at a point immediately
south of that line’s current connection to the Arsenal Lead.®
This relief is appropriate under Decision No. 44. Specifically,
the build-out provision (§ 13a) of UP’s settlement agreement with
the Chemical Manufacturers Association (“CMA”), as imposed as a
condition of Decision No. 44 (id. at 146), grants trackage rights
to BNSF to serve any shipper currently served only by UP that
had, pre-merger, a build-out option to SP.

Entergy’'s White Bluff Plant meets the criteria set
forth for this condition. In particular, Entergy had the ability
(prior to the UP/SP merger) to build out to a point on the SP’s
line that connected the City of Pine Bluff with the Pine Bluff
Arsenal. By completing such a build-out, Entergy could have
obtained competitive coal transportation service to its White

Bluff Plant.

® As the Board will note, Entergy’s current construction
proposal varies to a certain extent from the preliminary build-
out that it outlined in its prior Comments and Responsive Appli-
cation in this proceeding. 1In those earlier filings, Entergy
indicated that its preliminary investigation had revealed that a
twenty-one (21) mile build-out would be necessary to connect
white Bluff with the former SP line in Pine Bluff. Upon more
detailed subsequent examination, however, Entergy discovered that
at the time of the merger, SP remained under a common carrier
obligation to provide service to the Arsenal Lead and Gaylord
Spur. In light of these discoveries, Entergy re-evaluated its
construction options and determined that the most efficient and
least disruptive build-out option would be the three step project
outlinea above.
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SP would have been able to access this point in two
separate ways. First, SP held “bridge” trackage rights over
Missouri Pacific Railroad Company’s (“MP”) nearby main line from
an SP-MP consolidated main line in Pine Bluff, Arkansas to the
area served by the Arsenal Lead. Using these rights, SP could
have moved coal on its own lines to Pine Bluff, could have oper-
ated over the MP line from Pine Bluff to the line’s connection
with the Arsenal Lead, and then could have completed the delivery
to Entergy’s build-out using its own Arsenal Lead. Second, even
in the absence of these trackage rights, SP had the ability, and
in fact, had a common carrier obligation to serve a build-out
from White Bluff directly via its own Arsenal Lead from Pine
Bluff to the point of connection. Although SP previously had
removed a segment of track from this line and previously sold
another portion of the line to a non-carrier, the Arsenal Lead
neverrneless legally remained a certificated rail line over which
Entergy could have compelled SP to provide common carrier ser-
vice. See, e.g., Busboom Grain Co., Inc. v. ICC, 830 F.2d 74, 76
(7th Cir. 1987) (holding that a railroad’s common carrier obliga-
tion continues in the absence of lawful abandonment authority).

Given these two separate means of SP access to the
point of Entergy’s intended build-out, there are two possible
forms that a grant of trackave rights to BNSF in response to this
Petition could take. First, the Board could grant trackage
rights tc BNSF to operate over UP’s Arsenal Lead from Pine Bluff

to its point of connection with the Pine Bluff Arsenal. This

-l




option, of course, would require UP to rebuild this line at its
own considerable effort and expense. Moreover, this option would
generate a tremendous level of disruption to the Pine Bluff
community. The second, more preferable option would be for the
Board to allow BNSF to operate over UP’s existing main line from
Fine Bluff to a new connection with the Arsenal Lead immediately
south of the Pine Bluff Arsenal. This approach would replicate
the manner in which SP itself most recently provided service to
industries located on the Arsenal Lead. For the Board’s inform-

ation, BNSF already holds trackage rights over this UP line

pursuant to Decision No. 44. Id. at 259.°

BACKGROUND

Entergy Corporation is an investor-owned public utility
holding company registered pursuant to the Public Utility Holding
Company Act of 1935, with headquarters in New Orleans, Louisiana.
Entergy Services, Inc. is the fuel procurement agent for Entergy
Corporation’s public utility operating subsidiaries, including
Entergy Arkansas. In this capacity, Entergy Services is respon-
sible for acquiring approximately fifteen million tons of coal
and related transportation for Entergy’s coal-fired stations.

Entergy Arkansas produces, distributes and sells elec-

tric power at retail to approximately 600,000 residential, com-

7 As will be discussed in greater detail, infra, Entergy’s
Petition for Enforcement is also consistent with the Entergy-
specific build-out condition that the Board imposed in Decision
No. 44.




mercial, industrial and agricultural customers located in sixty-
three (63) counties in Arkansas, and engages in purchases and
sales in the wholesale market as well. Entergy Arkansas operates
two coal-fired generating stations, including the White Bluff
plant and the Independence Steam Electric Station (“Independ-
ence”). Each of these plants ideally will burn approximately 6.5
million tons of coal annu=2lly (or 13 million tons total), all of
which is produced in the southern Powder River Basin (“PRB”) and
all of which is transported to White Bluff and Independence by
rail.

As Entergy has explained in prior filings in this
Docket, since August 1984, Entergy Arkansas’ PRB coal has been
transported to its White Bluff and Independence plants pursuant
to long-term rail transportation agreements. Verified Statement
of Charles W. Jewell, Jr. (“Jeweil V.S.”) at 3. Under these
transportation agreements, Entergy Arkansas is currently commit-
ted to ship 100% of the coal originating in the PRB and destined
to White Bluff and Independence via the UP, with a minimum volume
of 10 million tons per year. Effective January 1, 2000, Entergy
may no longer be required to transport 100% of its PRB require-
ments via UP. Rather, Entergy Arkansas’ volume commitment may be
reduced to 90% of the coal transported via any mode from the PRB
to White Bluff and Independence via the UP, subject to a maximum
volume commitment of 12.5 million tons. In addition, the minimum

volume commitment may no longer be applicable. Id. at 4.
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There is also a possibility all of Entergy’s contract
tonnage may soon be available. As cxplained by kEntergy’s Charles
W. Jewell (id. at 5), Entergy currently is engaged in litigation
against UP in the United States District Court for the District
of Nebraska. See Entergy Services, Inc. and Entergy Arkansas,
Inc. v. Union Pacific Railroad Company, Case No. 8:98CV345
(U.S.D.C., D. Neb.). Therein Entergy seeks judicial cancella-
tion of its rail transportation agreement with UP based on UP’s
brezches of its contractual service standards during the last
several years.

Significantly, in a decision dat=d January 28, 1999,
Federal District Court Judge Lyle E. Strom granted summary judg-
ment on Entergy’s Motion for Partial Summary Judgment as to
Entergy’s claim that UP had “breached the interim agreement by
failing to transport all coal tendered by Entergy, therefore
creating deficits and in failing to make up deficit tonnage
within the succeeding calendar quarter.” See Jewell V.S. at 6-7
& Exhibit No. __ (CWJ-1) at 23 (emphasis added). Judge Strom
also made clear that if Entergy can prove that UP’s breach was
“material,” then Entergy “is entitled to not perform its remain-
ing duties under the contract.” Id. at 19. The issue of the
materiality of the breach remains pending in the litigation.
Trial is currently scheduled for the Fall of 2000. Jewell V.S.
at 7. Entergy’s contractual dispute with UP, however, need not
be resolved in order for the Board to enforce the ameliorative

conditions of Decision No. 44. Furthermore, as noted supra, even
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if the court does not find that Entergy’s contract with UP has
been terminated, there still will be sufficient tonnage available

to justify the construction of the spur.

ARGUMENT

Pursuant to 49 U.S.C. § 11324, the Board has the au-
thority to ameliorate the anticompetitive impact of a railroad
consolidation through the imposition of protective conditions.
The Board relied heavily upon this statutory authority in its
Decision No. 44 as a means to distinguish the case from the ill-
fated SF/SP merger proceeding. See Decision No. 44 at 102-103
(citing Santa Fe Southern Pacific Corp. -- Control -- SPT Co., 2
I.C.C.2d 709 (1986), and 3 I.C.C.2d 926 (1987) (reopening den-
ied)). 1In fact, the applicants themselves understood the tremen-
dous importance of conditioning the anticompetitive impact of
their merger. See Decision No. 44 at 103 (“[Alpplicants here
have offered approximately 4,000 miles of trackage rights, and
will sell about 330 miles of trackage, to their most able and
aggressive competitor, BNSF, in an attempt to redress competitive
problem areas.”). The purpose of such conditions, of course, is
to preserve pre-merger competitive alternatives, whether those
alternatives actually are in place, or instead, only constitute
potential competitive options. This Petition asks the Board to
find that Entergy’s proposed construction is an appropriate way

to preserve such pre-merger potential competition.




In this regard, the Board conditioned its approval of
the UP/SP merger application in a number of respects. Of prine-
ipal relevance to the instant Petition are the Board’s CMA build-

out condition and its Entergy-specific build-out condition.

A. The CMA Build-Out. Condition

On April 18, 1996, UP entered into a settlement agree-
ment with BNSF and the Chemical Manufacturers Association
(“CMA”). This agreement, known as the CMA Agreement, made cer-
tain modifications to the original BNSF Settlement Agreement.
Section 13(a) the CMA Acreement added a “build-out” condition to
the BNSF Settlement whereby a CMA member that enjoyed the pre-
merger ability to generate competition between the applicants via
puild-out would retain that ability post-merger, indicating that
any shipper that:

i has a facility that was, prior to the

consummation of the UP/SP merger, solely

served by UP, and seeks, in order to obtain

two-railroad service, the right to build out

from that facility to (or the right for

BN/Santa Fe to build in to that facility

from) a point on the former SP (“the Build-In

Point”) and the associated grant to BN/Santa

re of any trackage rights that may be neces-

sary for BN/Santa Fe to reach the Build-In
Point .

CMA Settlement Agreement at 4-5 (April 18, 1996), UP/SP-219

(emphasis added) .

At the request of various parties to the merger pro-

ceeding including Entergy, Decision No. 44 imposed this condition

R




upon its approval of the consolidation in a modified form.

Decision No. 44, inter alia, extended the CMA build-ocut
to apply to all exclusively served shippers located on the lines

of either UP or SP:

Build-in/build-out options. The CMA
agreement provides a post-merger procedure by
which a CMA member can raise a claim that the
merger deprived it of a build-in/build-out
option. We require as a condition that this
procedure be modified in two ways: first, by
making this procedure applicable to all ship-
pers; second, by removing the time limit to
which this procedure is subject. These modi-
fications will allow BNSF to replicate the
competitive options now provided by the inde-
pendent operations of UP and SP. We further
clarify that a shipper invoking this proce-
dure need not demonstrate economic feasibil-
ity; the only test of feasibility is whether
the line is actually constructed. Any tech-
nical disputes with respect to the implemen-
tation of this build-in/build-out remedy may
be resolved either by arbitration or by the
Board.

Decision No. 44 at 146 (emphasis added); see also Finance Docket
No. 32760, Union Pacific Corp. -- Control and Merger -- Southern
Pacific Rail Corp., Decision No. 66 served December 31, 1996, at

3813”7

® In its Opposition filing, UP suggests that the parties
must arbitrate their dispute regarding the availability of
trackage rights to BNSF. See UP Opposition at 14 (“[T]lhe CM2
agreement’s build-out provision . . reguires arbitration of
dioputed build-out claims.”) (emphasis added). UP is mistaken in
this argument. As the quoted language of Decision No. 44 demon-
strates (and as UP elsewhere acknowledges), any “technical
disputes” regarding the implementation of the CMA condition may
be resolved either through arbitration or before the Board.
3iven the close relationship between the instant dispute and

(continued...)
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SP’s Arsenal Lead

Entergy’s Petition relates in large measure to a cer-
tificated rail line (the “Arsenal Lead”) that UP'’s predecessor,
the St. Louis Southwestern Railway Company (“SSW”), constructed
in the Pine Bluff, Arkansas area in the 1940s. While a number of
inter-related factors ultimately led to SSW's removal of certain
track from this line and the sale of another portion of the line
to a pon-carrier, SP never abandoned the Arsenal Lead. Given the
significance of this line’s bistory (and current status) to this
Petition, Entergy wi.l recount in some detail a number of rele-

vant events.

1 Construction and Certification
On Januairy 23, 194z, th2 United States Government
contracted with SSW to build a 4.41 mile line from downtown Pine

Bluff to the Pine Bluff Arsenal. See Verified Statement g

Robert R. McClanahan (“McClanahan V.S.”); Exhibit No. _ (RRM-1) .

Under the terms of the parties’ agreement, the Government ob-
tained the necessary right-of-way for the line and SSW built and
maintained the track. Id. This track, known as the Arsenal
Lead, extended approximately from SP Milepost 268.6 in downtowr.

Pine Dluff to SP Milepost 273 near the Arsenal property line.

®(...continued)
matters within the Board’s part::ular expertise (e.g., issues
regarding the interpretation of “he merger ccuditions and regard-
ing the need to secure abandoni:cnt authorization in order to
extinguish a common carrier obligation), the Board is best suited
to resolve this matter.
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SSW received ICC authority to construct and commence
common carrier operations over the Arsenal Lead pursuant to the
1942 decision of the Interstate Commerce Commission in Finance
Docket No. 13608, St. Louis Southwestern Ry. Co. Trustee et al.,
Construction and Operation, Certificate of Public Convenience and
Necessity Issued February 17, 1942 (finding that the present and
future public convenience and necessity require the proposed
construction and operation of the referenced line of railroad).
See McClanahan V.S.; Exhibit No. __ (RRM-2). This line served as
a vital and active means of transportation to a number of ship-
pers from the 1940's to the 1980’'s. McClanahan V.S. at 3.

The Construction of the Gaylord Spur
and a Connection Between SSW’s Arsenal

Lead and Missouri Pacific’s Main Line

In April of 1954, the Pine Bluff Arsenal authorized SSW
and the Missouri Pacific Railroad Company (“"MP”) to construct a
spur to permit the railroads to provide service to certain new
customers in the vicinity of the Pine B1uff Arsenal. This “Gay-
lord Spur,” which SSW and SP cons'.ructed from 1956-57, branched
off of the Arsenal Lead at approx:. mately SP Milepost 272.8 just
south of the Arsenal. Id. at 4. SSW owned the first 110 feet of
the Gaylord Spur, SSW and MP jointly owned the next 3,340 feet of
the spur, and a variety of other entities owned the remaining
8,377 feet of the spur. See Finance Docket No. 33782, Petition
for Exemption, Verified Statement of Peter J. Smykla, Jr. at 2.

In addition to the Gaylord Spur, SSW and SP also built a cross-
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over from MP’s Pine Bluff to Little Rock main line to the Arsenal
Lead. This crossover consisted of a total of 622 feet of track;
the first 312 feet of which MP owned and the next 310 feet of
which SSW owned. Id. at 3. SSW and MP alternated switching the

Gaylord Spur and the Arsenal every year. McClanahan V.S. at 4.

The Effort to Relieve Congestion
in the City of Pine Bluff

In mid-1984, local public authorities in Arkansas
sought to relieve congestion in downtown Pine Bluff by eliminat-
ing the redundancy in SSW and MP’s parallel rail lines on Third
and Fourth Avenues, respectively. In particular, MP, SSW, the
Arkansas State Highway and Transportation Department, the City of
Pine Bluff, Arkansas, and Jefferson County, Arkansas each signed
a Memcrandum of Understanding (“MOU”) for the purpose of relocat-
ing the SSW rail line traversing Third Avenue in downtown Pine
Bluff. See McClanaha:u V.S.; Exhibit No. __ (RRM-3). This MOU
contemplated that SSW would remove its track running through
downtown Pine Bluff and instead use a 1.12 mile common corridor
with MP on Fourth Avenue for double-track joint operations. The
MOU directed MP and SSW to "promptly enter into negotiations
[with each other] to formulate agreement (s) governing the joint
operations by the MP and SSW in the Fourth Avenue common corri-

dor." Id.; Exhibit No. __ (RRM-3) at 8, 10.°

° See Finance Docket No. 31008, Missouri Pacific R.R. --
Trackage Rights -- St. Louis Southwestern Ry., Notice of Exemp-
tion filed March 18, 1987 (granting MP trackage rights over SSW’s

(continued...)
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One consequence of the relocation prrject was to sever
SSW’'s Arsenal Lead from SSW’s main line to Pine Bluff. There-
fore, to prevent: the terminatio. of service to shippers located
in the vicinity of the Pine Bluff Arsenal (whom SSW previously
was able to serve using the Arseral Lead), the MOU contemplated
that SSW would access its Arsenal Lead from the north using
trackage rights over MP’'s main line. In this regard, UP’'s wit-
ness Jerry S. Wilmoth observes in the UP Opposition that "([iln
accordance with the MOU, once the relocation project was com-
pleted, UP allowed SP to use UP’'s Pine Bluff-Little Rock line
(including the crossover to the Arsenal Lead) . . .” See Veri-

fied Statement of Mr. Jerry S. Wilmoth (“Wilmoth V.S.”) at 4.

4. Disposition of the Arsenal Lead

Following this relocation project in downtown Pine
Bluff (and the remova. of SSW’'s track along Third Avenue), SSW
took two additional steps regarding the Arsenal Lead. Fivrst, at
the time of the relocation project, SSW removed approximately

1.24 additional miles of track (SP Milepost 268.6 tu SP Milepost

265.84) along the Arsenal Lead beginning at the point north of

Third Avenue at which the Rail Demonstration Project severed the

’(...continued)
new Fourth Avenue line); Finance Docket No. 31027, St. Louis
Southwestern Ry. -- Trackage Rights -- Missouri Pacific R.R.,
Notice of Exemption filed April 9, 1987 (granting SSW trackage
rights over MP’s existing Fourth Avenue line). Each of these
Notices submitted a draft agreement to the Commission regarding
the operation 9% the Fourth Avenue lorridor as joint double line
track that is entirely consistent with Entergy’s position.

- 18R
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Arsenal Lead. SSW, however, did not seek to abandon this or any
other portion of the Arsenal Lead (at that or any other time).
McClanahan V.S. at 6.

Second, in December of 1992, SP sold approximately
three miles of the Arsenal Lead to Mid-State Corporation, an

entity owned by Mr. Peter Smykla. See Verified Statement of Mr.

Peter J. Smykla, Jr. (“Smykla V.S.”) at 1-2.' The portion of the

Arsenal Lead conveyed in this sale extended from SP Milepost
269.84 to SP Milepost 272.81 (approximately two tenths of a mile
south of the Arsenal property). The sale agreement provides that
the Buyer (Mr. Smykla) “is agreeable to leave the track substan-
tially in place should future common carrier service be required
by shippers, potential shippers, SSW or the United States Govern-
ment in the interests of national security for a period of twenty
five (25) years.” See Exhibit No. __ (PJS-1) at 1 (emphasis

added) .

Entergy’s Request Meets the Requirements
of the CMA Build-Out Condition

As indicated supra, the Board imposed the CMA Settle-
ment Agreement’s build-out condition as a means to ameliorate the

anticompetitive impact of the UP/SP merger for shippers who

19 ICC approval was not sought regarding this sale.

11 purthermore, SP could not have terminated or transferred
its common carrier obligation by selling this portion of the
Arsenal Lead to Mr. Smykla even if it had desired to do so
without authorization from the Commission. See discussion,
infra, at 27-29.
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(through the construction of a rail spur) were able to access
potential competition between UP and SP before the merger.
Entergy’s request for BNSF trackage rights to serve the White
Bluff Plant satisfies the criteria for this condition. 1In its
August 31, 1999 Opposition, UP acknowledges that the appropriate
test for a request for BNSF trackage rights under the CMA build-
out condition is whether SP could have served the point in ques-
tion prior to the merger. See UP Opposition at 4.

UP, however, thereupon devotes the bulk of its filing
to the argument that SSW’s trackage rights over the UP main line

from Pine Bluff to Little Rock were limited to serving existing

shippers in the Gaylord Spur area. Id. at 5. UP’s argument in

this regard is both incorrect and ultimately fails to provide a
complete analysis of the issue.

Access Using Trackage

Rights Over the MP Main Line

Pursuant tc the parties’ 1984 MOU, SP obtained trackage

rights over MP’'s Pine Bluff-Little Rock main line and the connec-
tion to the Arsenal Lead that was built in 1956-57 in conjunction
with the Gaylord Spur project. See Wilmoth V.S. at 4. The net
result of this grant of trackage rights was that SP moved its
point of access to the Arsenal Lead from the former southern
connection with SP’s Third Avenue Corridor to the northern con-
nection with the MP main line (just socuth of the Arsenal). As

Mr. McClanahan indicates in his verified statement:
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It certainly was not our intention as a part
of the Rail Demonstration Project to give up
any rights that we had to serve new shippers
on our own line, and we did not enter into an
agrecinent through which we would seriously
undermine our ability to satisfy our common
carrier obligation should any new shipper
request service at a point along the Arsenal
Lead or Gaylord Spur.

McClanahan V.S. at 6.

UP argues in its August 31 Opposition filing, however,
that the wording of the MOU limited SP’'s rights to serve only its
“existing shippers.” In this regard, the MOU provides that:

[tlhe SSW will have the right to provide rail

service to their existing shippers and re-
ceivers of railway carloads of freight by use

of rail connections as provided by the pro-

ject and/or as in agreement with MP opera-
tions.

The SSW lead to the Pine Bluff Arsenal

will be removed beginning at locations west
of Ash Street, and the SSW will have the

right to operate in bridge movement only,

over tracks of MP for access to the Pine

Bluff Arsenal.
Exhibit No. ___ (RRM-3) at 3 (emphasis added). Mr. McClanahan
thoroughly demonstrates that UP is reading this language out of
context, and provides substantial support for Entergy’s position
from the terms of the MOU itself.

First, Mr. McClanahan observes that “[r]ather than
being some form of severe limitation on SSW’s right to serve new
shippers on the Arsenal Lead (as UP suggests), this language

instead gave SP the right to continue to serve the shippers it
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had previously served that were affected by the relocation; i.e.,
those along its downtown rail corridor.” McClanahan V.S. at 7
(“[Tlhe ‘existing shippers’ language is presented as an affirma-
tive right of SSW’'s and not as some sort of limitation.”).

Next, Mr. McClanahan clarifies that the “bridge move-
ment only” language that appears in the MOU only prohibits SP
from serving “any shippers on MP’s track between Pine Bluff and
the connection to the Arsenal” and does not make any reference
whatsoever to shippers located on SP’s Arsenal Lead. Id. Mr.
McClanahan also shows that additional language of the MOU itself
confirms this interpretation. Specifically, the MOU indicates
that MP:

will promptly enter into negotiations
with the SSW to formulate agreement (s) gov-

erning the joint operations by the MP and SSW
in the Fourth Avenue common corridor and to

serve the existing industries in the downtown
area.

Exhibit No. __ (RRM-3) at 8 (emphasis added). In other words,
the MOU itself suggests that the “existing shippers” phrase that
UP now attempts to twist to its advantage actually meant existing
“downtown” shippers, not existing shippers (and only existing
shippers) on the Arsenal Lead or Gaylord Spur.

Further confirming his position that SP had the right
to serve a build-out to its line, Mr. McClanahan also provides a
contemporaneous example of his interpretation of SP’s rights with

regard to the use of the MP trackage rights. Mr. McClanahan
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indicates that during the same period of time in which SP partic-
ipated in the relocation project, an entity known as the Pine
Bluff Industrial Foundation became interested in some land that
was located east of the Arsenal Lead (to develop into another

Industrial Park) :

This Foundation had been working to encourage
industries to locate on this land and appr-
ocoached me to discuss the possibility of re-
ceiving switching service. One of their
questions at that time was whether an indus-
try located east of the Arsenal Lead would be
able to receive service from SP alone, or
from both SP and UP. My response at that
time, which I believe was entirely correct,
was that UP would not have the ability to
serve this area, and that only SP would be in
a position to do so. This, of course, was
based upon my understanding of our arrange-
ments with UP, whereby SP had the right to
operate over MP’s Pine Bluff to Little Rock
line to access the Arsenal Lead and Gaylord
Spur, even to provide service to new shippers
on our line. In other words, any industry,
including Entergy, that desired to do so
could have built a spur to any point along
SP’s Arsenal Lead and SP would have had the
exclusive right to provide service to that
industry using its trackage rights over the
MP.

McClanahan V.S. at 8-9.

Finally, Mr. McClanahan responds as follows to UP’s
argument (see UP Opposition at 9) that SP gave up its right to
serve new shippers such as Entergy as a means to avoid the ex-

pense associated with connecting its Arsenal Lead with the Fourth

Avenue Corridor:
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If we had suspected in any way that we were

being asked to give up our right to serve new

shippers on our line, we would have insisted

that our new Fourth Avenue line be connected

to the Arsenal Lead. Contrary to UP’s argu-

ment, this connection would have been per-

formed at the expense of the Demonstration

Project and not SP. See Exhibit No. __ (RRM-

2). At 6, 15, (The MOU gave SP the right to

approve the engineering details of the pro-

ject.) With the prospect of a new industrial

park being established on the land east of

(and adjacent to) our Arsenal Lead, it would

have been extremely unlikely that SP would

have agreed to an arrangement that would have

cut us off from those potential shippers.
Id. at 10-11. Mr. McClanahan’s explanation is entirely consis-
tent with the undispured nature and purpose of the Rail Demon-
stration Project. This project was intended to benefit the Pine
Bluff community, and SP agreed to participate strictly on the
condition that it be kept whole. 1If SP truly had been asked to
forfeit its rights to serve new shippers, then it is entirely
reasonable to conclude that: (i) SP would have refused to par-
ticipate in the Rail Demonstration Project; or (ii) SP would have
insisted that adequate steps be taken to preserve fully its “pre-
project” rights.

The opposite conclusion, which UP advances in its
August 31, 1999 Opposition, is based fundamentally upon the
argument that SP voluntarily entered into an arrangement through
which its ability to serve new customers on its own line was
severely compromised. Had SP made such a gratuitous concession,

it not only would have undermined its ability to satisfy its

common carrier obligaticn, but would have prevented SP from
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developing new sources of revenue. There is no reason to adopt a
construction of the parties’ MOU that depends upon the premise
that experienced SP personnel freely relinguished these important
rights.

Further, agency precedent confirms that a rail carrier
cannot validly enter into an agreement that restricts its ability
to serve new shippers locating on its gown trackage. For example,
in Finance Docket No. 32248, Hanson Natural Resources Company -
Non-Common Carrier S:atus - Petition for a Declaratory Order,
Decision served December 5, 1994, the Commission stated:

Any restriction, imposed by any entity, that

limits the properties that might be served

would be inconsistent with the common carrier

cbligation that will accompany Santa Fe'’s

hypothetical future common carrier obliga-

tions. Santa Fe, once having commenced com-

mon carrier operations on the Baca-LRM Line,

will have no right to deny service to any

shipper. 1If a complaint regarding such a
restriction should arise in the future, we

would find the offending restriction void as
inconsistent with public policy. )

If common carrier service were authorized on
the LRM Spur in the future, however, any re-

strictions limiting the shippers that could
be served w d, upon challenge, also be
found void as contrary to public policy and
the common carrier oblication.

Id. at 33-34 (emphasis added).

The same conclusion is warranted here. If, as UP
suggests in its Opposition, SP had agreed to surrender its abil-
ity to fulfill its common carrier obligation to serve new ship-

pers connecting to the Arsenal Lead and Gaylord Spur through the
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MOU,*? such an agreement clearly would have been unlawful. See,
e.g., United States v. Baltimore & C.R.R., 333 U.S. 169, 177-78
(1948) (“Baltimore & O.R.R.”) (finding that parties may not enter
into trackace rights agreements that abrogate rights and respon-
sibilities under the statutory provisions of the Interstate
Commerce Act). Simply stated, UP and SP were not free to agree
amongst themselves to preclude Entergy‘’s ability to build-out to
SP's own trackage. As the Supreme Court further held in its

Baltimore & O.R.R. decision:

[plractically the only argument suggested to
justify discriminatory practices under the
circumstances here is that an owner has a
right to let others use his land subject to
whatever conditions the owner chooses to im-
pose. It is even argued that to construe the
Interstate Commerce Act as limiting that
right would result in depriving an owner of
his property without due process of law. But
no such broad generalization can be accepted.
Property can be used even by its owner only
in accordance with law, and conditions its
owner places on its use by another are sub-
ject to like limitations. Of course it does
not deprive an owner of his property without
due process of law to deny him the right to
enforce conditions upon its use which con-
flict with the power of Congress to regulate
railroads so as to secure equality of treat-
ment of those whom the railroads serve.

Id. at 1761,

12 gee Verified Statement of Mr. Carl Bradley at 3 (“SP
understood that the agreement involved a trade-off: SP was able
to avoid the cost of reconnecting the Arsenal Lead to its main-
line, and was able to save the costs associated with maintaining
the Lead, but it had the right to use UP’s line to serve existing
customers only.”).
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For the foregoing reasons, supported by the specific
analysis of the SP representative with the createst familiarity
with the project, the Board should find that SP would have had
the ability to serve Entergy’s intended build-out point by using

its trackage rights over MP’s line.

2 Acc sing SP’s Own Arsen Lead

SP’s right (and duty) to serve Entergy’s contemplated
build-out point on the Arsenal Lead arose not just from SP’'s
trackage rights over the UP main line, however, but alsc from
SP’s pre-existing common carrier obligation. As Entergy noted,
supra, SSW constructed and operated this line pursuant to a
certificate of public convenience and necessity that the ICC
issued in 1942. See McClanahan V.S.; Exhibit No. __ (RRM-2).
Pursuant to 49 U.S.C. § 10903, SP would have been permitted to
abandon this line (and thus relieve itself of its common carrier
obligation) only by securing abandonment authorization from the
ICC or STB. SP never obtained such authorization.®’

The two steps that SP did take to dispose of this line
(i.e., partial track removal and partial sale to a non-carrier)
did not relieve it of its obligation to serve new shippers like

Entergy that could have built out to the Arsenal Lead. In this

1 On May 30, 1991, SSW secured abandonment authorization
from the ICC to permit its abandonment of a separate line from
Pine Bluff .- Little Rock via Altheimer, Arkansas. See Docket
No. AB-39 /isub-No. 16X), St. Louis Southwestern Railroad Co. --
Petition for Exemption -- Abandonment Between Sherry and Alt-
heimer, Pulaski, Lonocke and Jefferson Counties, AR (Decision
served May 20, 1991).
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regard, the decision of the United States Court of Appeals for
the Seventh Circuit in Busboom Grain Co., Inc. v. ICC, 830 F.2d

72 (7th Cir. 1987) is ianstructive. Therein, the court held that:

[olnce the railroad has been permitted to
leave the business as a common carrier over a
particular line, it may not be compelled to
resume the business any more than a stranger
could be dragooned to start service on the
line. Until th bandonment process is law-
f1.lly complete, ithe railroad’s obligation as
a common carrier continues. If the Commis-
sion’s Secretary forged the Commissioners’
signatures to a document authorizing abandon-
ment, the railroad’s cessation of service
would not prevent the Commission from vacat-
ing the order and completing the regular ad-
ministrative process.

Id. at 76 (emphasis added). Similarly, the Commission’s own line
of authority in the Chelsea Property Owners cases supports this
principle. Therein, the Commission held that a carrier cannot
escape its jurisdiction simply by terminating service or removing

track:

iven the Highline’s history as a regu-
lated rail line, we continue to have juris-
diction over it, even though the track in
gquestion now possesses many of the character-
istics of a spur. We recently addressed the
status of a rail line unused for 15 years.
In holding that the track’s use as a part of
a line haul rail operation prior to the
unauthorized cessation of service made it a
railroad line subject to our abandonment reg-

ulation, we stressed the well established
principle that a carrier cannot escape our
e I ] .

ing service or removing track. Docket No.
AB-52, (Sub-No. 71X), The Atchison, Topeka
and Santa Fe Railway Company -- Abandonment

g2
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Exemption -- In Lyon County, KS (not prin-

ted), served June 17, 1991
Chelsea Property Owners -- Abandonment -- Portion of the Consoli-
dated Rail Corporation’s West 30th Street Secondary Track in New
York, NY, 8 I.C.C.2d 773, 790 (1992) (emphasis added). 1In its
quoted Lyon County decision, the Commission offered even more
explicit guidance regarding the continuation of a railroad’s
common carrier obligation in the absence of abandonment:

[Wlhere a carrier decides to reduce or
cease service and/or remove track, the car-

rier’s common carrier obligation remains un-

til appropriate abandonment authority is ob-

tained.
Docket No. AB-52, (Sub-No. 71X), The Atchison, Topeka and Santa
Fe Railway Company -- Abandonment Exemption -- In Lyon County,
KS, Decision served June 17, 1991, at 5; see also Finance Docket
No. 33508, Missouri Central R.R. -- Acquisition and Operation
Exemption -- Lines of Union Pacific R.R., and Finance Docket No.
33537, GRC Holdings Corp. -- Acquisition Exemption -- Unicn
Pacific R.R., Decision served April 30, 1998, at 3, 7 (rejecting
claim that, as the result of an eighteen-year period of disuse
and the removal of approximately three miles of track, there had
been a “de facto” abandonment of a portion of SSW’s Rock Island
line “because it is well established that a rail line is not

abandoned until this agency authorizes abandonment under 49




U.S.C. 10903 or the exemption provisions at 49 U.S.C. 10502.”) .
Consequently, SP remained legally obligated to provide common
carrier service over the Arsenal Lead despite the removal of
track.

Moreover, the agreement governing the sale of the
portion of the Arsenal Lead to Mr. Smykla, a non-carrier, not
only did not relieve SP of its common carrier obligations over
the line, but itself actually confirms SP’s intention to retain
those obligations. As indicated supra, this agreement states
that:

Buyer is not a common carrier and is desirous

of acquiring the Arsenal Spur intact and not

for the purpose of common carrier rail trans-

portation and is agreeable to leave the track

substantially in place should future common

carrier rail service be required by shippers,

potential shippers, SSW or the United States

Government in the interests of national sec-
urity for a period of twenty five (25) years.

'* The Board added that “[t]he preservation of the right of
way, albeit in a state of disrepair, however, suggests an intent
to resume rail operations at some point.” Id. at 7. Moreover,
the Board noted (with particular relevance to the instant case)
that “[t]lhe SP/SSW did not operate over the line at least in part
because it received trackage rights over the parallel UP line
between St. Louis and Kansas City as a condition of the approval
by the Interstate Commerce Commission (ICC) of the merger between
the UP and the Missouri Pacific Railroad Company in 1982. The
SP/SSW embargoed the poorly maintained line after acquiring it,

but did not seek authority from the ICC during the 1980s either
to discontinue gervice or abandon the line.” Id. at 8 (emphasis
added) .
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Smykla V.S.; Exhibit No. __ (PJS-1) at 1.'°" Consequently, Entergy
would have been legally a to demand that SP provide common
carrier service to the White Bluff Plant (via the Arsenal Lead)
prior to the UP/SP merger. See, e.g., Finance Docket No. 31847,
State of Maine, Dept. of Transp. -- Acquisition and Operation
Exemption -- Maine Central R.R., Decision served May 24, 1991, at
2-3 (“State of Maine”). 1In its State of Maine decision, the
Commission found that no common carrier rights or obligations
were transferred to a non-carrier purchaser where the parties had
agreed that the transferring carrier would retain its common
carrier obligation over the relevant line. Id. at 2 (“[Bloth
parties agree that MEC retains the common carrier obligation and
that it could not cease to offer service on the line without ICC
permission.”). This same conclusion is warranted regarding SP’s
agreement with Mr. Smykla. See Smykla V.S. at 2.%¢

Even beyond this legal obligation, however, SP’s own

Division Superintendent in Pine Bluff at the time of the rail

' As indicated supra, ICC approval was not sought regarding
this transaction.

' In any event, even if SP had obtained valid abandonment
authority regarding the portion of the Arsenal Lead that it
physically removed, and even if SP had conveyed its common
carrier obligation over approximately three miles of the line to
Mid-State Corporation (with ICC approval), SP still would have
remained obligated to provide service to the northernmost portion
of its Arsenal Lead (i.e., the point to which Entergy proposes to
construct its spur). See, e.g., The Denver and Rio Grande
Western R.R. -- Abandonment Between Farmington, NM and Alamosa
and Antonito, CO, 334 I.C.C. 539, 550 (1969) (basing approval of
an abandonment that would strand a portion of DRGW’s narrow gauge
line upon the availability of substituted truck-for-rail service
for the stranded shippers).
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relocation project confirms in his attached verified statement
that SP would have been pleased to have had the opportunity to
deliver 6.5 million tons of coal per year (either on a single-
line or an interline basis) to the White Bluff Plant. In partic-
ular, SP’s Mr. McClanahan states that, if necessary, SP would
have used its Arsenal Lead in order to accommodate a regquest from
Entergy for such high-volume, high-revenue service. See McClan-
ahan V.S. at 2, 12. Therefore, even assuming for the sake of
argument that SP had lacked sufficient rights to permit it to
operate over MP’s line to serve Entergy, a grant of relief under
the CMA build-out condition nevertheless would still be appropri-
ate because SP had the ability and duty to serve Entecrgy using

its own Arsenal Lead.

Entergy’s Request for Relief is Consistent With
the Goal of the Board’s Entergy-Specific Condition

In Decision No. 44, the Board also granted Entergy’s
request for a condition authorizing BNSF’s use of its trackage
rights between Memphis and Pine Bluff, Arkansas'’ to szrve White
Bluff upon the completion of what was believed to be an approxi-
mately 21-mile build-out from the plant to an unspecified point
in Pine Bluff. See Decision No. 44 at 154, 185, 232.

In both its Comments and Responsive Application filed

in this proceeding, Entergy explained that in early 1995 it began

'” The Memphis-Pine Bluff line segment is part of SP’s line
between Memphis and Houston, over which BNSF obtained trackage
rights pursuant to its settlement with the Applicants.
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considering ways of introducing competition to the transportation
of its Southern Powder River Basin coal to its Arkansas coal-
fired plants in order to lower the costs of coal at these plants
to what it considered competitive levels. See March 29, 1996
Comments of Entergy Services, Inc., Arkansas Power & Light Com-
pany and Gulf States Utilities Company, Verified Statement of Roy
A. Giangrosso at 11-14. Entergy further noted that “after pre-
liminary investigation,” it had concluded that the only feasible
means of achieving transport competition was to construct an
approximately 21-mile spur or other line from the White Bluff
plant to a connection with SP at Pine Bluff, Arkansas. 1Id. at
13-14 (emphasis added). Based on that preliminary investigation,
Entergy assumed that the nearest SP line was 21 miles away and
would be served by BNSF via trackage rights over SP’'s former line
between Memphis and Pine Bluff.

As explained by the Board, this Entergy-specific condi-
tion was intended to ensure “the continued availability of a
competitive build-out option for Entergy’s White Bluff plant.”
Id. at 154. Specifically, the Board noted that it had:

ensured the continued availability of a

competltlve build-out option for Entergy’s

White Bluff plant near Redfield, AR, which is

now served exclusively by UP. BNSF will be

permitted to substitute for SP if a connec-

tion is ever built linking the plant to a

nearby SP line at Pine Bluff. (BNSF will be

operating over this SP line via the trackage

rights it will receive under the BNSF agree-

ment.) Entergy will thus continue to have

the option of building out to an independent
carrier and will continue to be able to use

L




this option in its negotiations with appli-

cants.
Decision No. 44 at 154.

This additional condition of Decision No. 44 is consis-
tent with the overall gocal of assuring that Entergy would be able
to replicate the potential competition that existed prior to the
merger of UP and SP. Since Entergy’s build-out to the Arsenal
Lead will allow Entergy to achieve this goal with far less dis-
ruption to the Pine Bluff community than would result from the
full twenty-one mile build-out previously authorized by the
Board, the Entergy-specific condition of Decision No. 44 provides
further support for Entergy’s request for BNSF trackage right to

the Arsenal Lead.

UP’'s Arguments Regarding Service Issues are

Both Incorrect and Inapposite to this Request

Finally, UP has attempted to distract and mislead the
Board (in its Opposition filing) by accusing Enterxrgy of using the
Exemption proceeding to gain an advantage in litigation. UP’s
claims are both incorrect and inapposite to the consideration of
Entergy’s Petitions. Indeed, Entergy submits that UP is the
party trying to improve its position in the litigation by again
attempting to mislead the Board into reviewing its service per-
formance without regard to the full facts and in total disregard
of the parties’ contractual arrangements.

As Entergy Witness Jewell explained in prior verified

statements in connection with Entergy’s requests for emergency
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relief in Ex Parte No. 573, Rail Service in the Western United
States, and Service Order No. 1518, Joint Petition for Service
Order (collectively “Ex Parte No. 573”), UP’s claims that use of
distributed power and barge coal as the answers to its service
deficiencies during the service crisis ignore the requirements of
the contract and the practicalities of Entergy’s situation. See
Ex Parte No. 573, Verified Statements of Charles W. Jewell, Jr.
dated May 18, 1998 and June 16, 1998. Similarly, UP’s attempt to
hide its own poor service by attacking Entergy’s inventory man-
agement practices ignores the reality that if UP had simply
delivered the coal it was required to deliver in accordance with
Entergy’s rail transportation agreement there would have been no
need for the curtailments that Entergy experienced during 1997
and 1998. Id.

In the Emergency Petition, Entergy submitted extensive
factual evidence demonstrating that: (1) UP’s service performance
had breached its rail transportation agreement with Entergy; (2)
Distributed Power trainsets were not required or permitted under
the agreement, would not have resulted in the delivery of any
additional coal to Entergy, and would have required substantial
capital expense on the part of Entergy; (3) UP’s detour proposal
was impractical and would not have enabled Entergy to fully
utilize BNSF without dependence on UP; (4) the barge alternative

was a complicated, temporary arrangement that was difficult to

implement and of limited utility given the significant deficien-

cies in deliveries via the UP; and (5) UP’s obligation is to
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deliver the quantities of coal that Entergy needs, when it needs
the coal, and that delivery of more coal when it is not needed is
not a substitute for compliance with the contract. Id. 1In
ruling on the Emergency Petition, the Board did not allow for
discovery or evidentiary proceedings that would have revealed the
flaws in UP’s distorted version of the facts. It also did not
consider whether the service failures resulted in a violation of
UP’s contractual obligations. If it had, the Board would have
seen, as the Court has,!® that UP’s service levels violated Ent-
ergy’s rail transportation agreement.

The parties have engaged, and are continuing to engage,
in substantial discovery in connection with the court litigation.
Entergy has requested information to further support its claims
that UP’s breach of its rail transportation is material. UP’s
attempts to shift blame to Entergy for its self-inflicted service
crisis are currently before the Court. The Board should not
render rulings on these issues without the same full development
of the facts. Moreover, such a resolution is not necessary.
Entergy’s reference to UP’'s poor service simply explains that the
service concerns are another reason Entergy believes the spur
construction is necessary and would benefit the public interest.
There is, however, no requirement under either the Board’s CMA or
Entergy-specific build-out conditions that Entergy demonstrate

the need for alternate service on this basis.

'* See discussion, supra, at 8.
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Accordingly, the Board should avoid being distracted by
UP’s smokescreens. In this regard, the Board should be aware
that notwithstanding its July 31, 1998 ruling on Entergy’s ear-
lier Emergency Petition, the Court has ruled that UP breached the
parties’ agreement “by failing to transport all coal tendered by
plaintiff, therefore creating deficits and in failing to make up
deficit tonnage within the succeeding quarter.” See Jewell V.S.;
Exhibit No. __ (CWJ-1) at 23. Moreover, the Board should be
aware that the Court made this determination despite UP’s claim
that during the first half of 1997, it had “delivered all the
coal Entergy was willing to accept.” Id. at 8. Very simply,
what UP seeks to achieve by its extensive discussion at pages 18-
21 of its Opposition is to lure the Board into making unfavorable
comments about Entergy which UP can then seek to use to its

advantage in the court litigation.

CONCLUSION

For all of the foregoing reasons, the Board should
enter an order enforcing Decision No. 44 insofar as it grants
trackage rights to BNSF over UP’s line to replicate the competi-
tion that existing between UP and SP before the merger. As
indicated supra, that purpose could be achieved: (i) by requir-
ing UP to reconstruct its Arsenal Lead and granting BNSF the
right to operate over that line from Pine Bluff to the point of
connection between the Arsenal Lead and the Pine Bluff Arsenal;

or (ii) simply by modifying the trackage rights BNSF received in
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the merger proceeding to allow BNSF to operate over UP's existing
Pine Bluff to Little Rock main line and serve the Entergy build-
out, and requiring UP to cooperate with Entergy to establish a
more efficient connection with UP’s Pine Bluff to Little Rock
lire so that BNSF’s coal trains will not unduly congest traffic

on UP’s main line.
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-~ Counsel’s Exhibit No. 2

DEPARTMENT OF THE ARMY Page 1 of 2
PINE BLUFF ARSENAL .
PINE SLUFF, ARKANSAS 71802-9500

REPLY TO July 23, 1999

ATTENTION OF

Office of the Commander

Honorable Vernon A. Williams
Secretary, Surface Transportation Board
1925 K Street, N.W.

Mercury Building, Room 711

Washrington, D.C. 20423-0001

Dear Secretary Williams:

The purpose of this letter is to support the Petition
for Enforcement of Merger, Condition, as well as the 3
separate Petition for Exemption, filed by Entergy Services,
Inc. and Entergy Arkansas, Inc. (collectively referred to as
Entergy). Entergy seeks approval to construct a rail line
connecting its White Bluff Steam Electric Station to rail
facilities at which it can obtain competitive service by the
Buriington Northern and Santa Fe Railroad in the vicinity of
Pine Bluff, Arkansas. A portion of Entergy's proposed
connection would incorporate and extend trackage owned by
the United Stated Covernment at the Pine Bluff Arsenal.

The Pine Bluff Arsenal produces, stores and demils
conventional ammunition; serves as the Group Technology
Center for illumination and infrared munitions; serves as
the Specified Mission facility for smoke munitions; and
maintains the sole U.S. capability for white phosphorus
fill. The installation supports the storage and destruction
of the second largest statewide chemical weapons stockpila,
preservation of the only permittad site east of the Rockies
for acceptance of non-stockpile chemical munitions; and
enforcement of international treaty efforts through
compliance, and education of world-wide inspectors. The
Arsenal is the Joint Services' Center of Expertise for
Chemical/Biological Defensive Equipment production,
maintenance, testing, certification and training. It
supports design agencies with development and engineering,
prototype production, 