


includes track and associated structures together with right-of-way and
facilities needed for operations.

mdemaity for environmental liabilities attributable to UP/SP's prior operations.
standard provisioas for sales of this nature involving title, liens. encumbrauces
other than those specifically reserved or provided for by this Agreement.
assignment of associated operating agreements (road crossings, crossings for
wire and pipelines, etz.). Non-operating agreements shall not be assigned.
removal by Seller, from a conveyance, within 60 days of the closing of any
sale, of any non-operating real property without any reduction in the agreed °
upon purchase price.

the purchase will be subject to easements or other agreements involving
telecommunications, fibre optics or pipeline rights or operations in effect at
the time of sale.

BNSF shall have the right to mspect the line segments ~nd associated property to be sold and
records associated therewith for a period of ninety days from the date of this Agreement to determine
the condition and title of such property. At the end of sucli period, BNSF shall have the right to
decline to purchase any specific line segment or segments. In such event UP/SP shall grant BNSF
overhead trackage rights on any such segment with compensation to be paid, in the case of Avondale-
lowa Junction on the basis of the charges set forth in Section 9a of this Agreement, and in the case
of Keddie-Bieber on a typical joint facility basis with maintenance and operating costs to be shared
on 2 usage basis (gross ton miles used to allocate usage) and annual interest rental equal to the
depreciated book val + times the then curcent cost of capital as determined by the ICC times a usage
basis (gross ton miles). In the case of Dallas-Waxahachie, operation would ceatinue under the
existing trackage rights agreement.

c) Prior to closing the sale of SP's lowa Jet.-Avondale line (the “IJA Line”),
representatives of UP/SP and BNSF shall conduct a joint inspection of the IJA Line to consider
whether its condition at closing meets the standard establisbed in Section 10b(i) of this Agreement.
If the representatives of the parties are unable to agree that the condition of the IJA Line meets this
standard, then BNSF shall place $10.5 million of the purchase price in escrow vith a mutually agreed
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upon escrow agent, and closing shall take place. After closing the parties shall mutually select an
independent third party experienced in railroad engineering matters (tbe “Arbitrator”) who shall
arbitrate the dispute between the parties as to whether the condition of the IJA Line is in comoliance
with Section 10b(i) of this Agreement. Arbitration shall be conducted pursuaant to Section 15 subject
to the foregoing gualification that the Arbitrator be experienced ir railroad engineering marters. If
the Arbitrator finds the IJA Line is below the standard. the Arbitrator suail determine the amount
(which shall not exceed $10.5 million) required to bring it in compliance with the standard and
authorize the payment of such amount out of the escrow fund to BNSF with the balance, if any, paid
to UP/SP. Any amount so paid to BNSF out of the escrov- fund to bring the ITA Line into
compliance with the standard shall be used by BNSF exclusively to that end (or to reimburse BNSF
for funds previously expended to that end) and UP/SP shall not, as a tenant on the IJA Line be billed
for any work undertaken by BNSF pursuant to the provisions of this Section 10c.
11.  Term
This Agresment shall be effective upon execution for a term of ninety-nine years, provided,
however, that the grants of rights under Section 1 through 8 shall ke effective only upon UP's
acquisition of control of SP, and provided further tha, BNSF may terminate this Agreement by notice
to UP/SP given before the close of business on Septemt er 26, 1995, in which case this Agreement
shall have oo further force ur effect. This Agreement anc all agreements entered into pursuant or in
relation hereto shall terminate, and all rights conferred pursiant thereto shall be canceled and deemed
void ab mitio, if, in a Final Order, the application for authority for UP to control SP has been denied
or has been approved on terms unacceptable to the applicants, provided, however, that if this
Agreement becomes effective and is iater terminated, any liabilities arising from the exercise of rights
under Sections 1 through 8 during the period of its effectiveness shall survive such termination. For
purposes of this Section 11, "Final Order” shall mean an order of the Interstate Comxﬁerce
Commission, any successor agency, or a court with lawful jurisdiction over the matter which is no
longer subject to any further direct judicial review (including a petition for writ of certiorari) and has
not been stayed or enjoined.

12.  Adjustment of Charges




All rackage rights charges unde: this Agreement shall be subject to adjusunent upward or
downward July 1 of each year by the difference in the two preceding years in UP/SP's system average
URCS costs for the categories of maintenance and operating costs covered by the trackage rights fee,
"URCS costs" shall m- 1 costs developed using the Uniform Rail Costing System. The additional
fee BNSF must pay UP/SP pursuant to Section 5b of this Agreement shall be subject to this same
adjustment.

The rates for reciprocal switching services established in Section 9h and for haulage service
cstablished in Section 8 shall be adjusted upward or downward each July 1 of each year to reflect
fifty percent (50%) of increases or decreases in Rail Cost Adjustment Factor, not adjusted for changes
in productivity ("RCAF-U") published by the Surface Transportation Board or successor agency or
other organizations. In the event the RCAF-U is no longer maintained, the parties shail select a
substantially similar index and, failing to agree on such an index, the matter shall be referred to

binding arbitration under Section 15 of this Agreement.

The parties will agree on appropriate adjustment factors if not covered herein for switching,
baulage and other charges.

Upon every fifth anniversary of the effective date of this Agreement, either party may request
on nmety (90) days notice thet the parties jointly review the operations of the adjustment mechanism

~ and renegotiate its application. If the parties do not agree on the need for or extent of adjustment to

be made upon such renegotiation, either party may request binding arbitration under Section 15 of
this Agreement. It is the intention of the parties that rates and charges for trackage rights and
services under this Agreement reflect the same basic relationship to operating costs as upon execution
of this Agreement.

13.  Assignability :

This Agreement and any rights granted hereunder may not be assigned in whole or in part
without the prior consent of the other parties except as provided in this Section. No party may permit
or admit any third party to the use of ali or aay of the trackage to which it has obtained rights under
this Agreement, nor under the guise of doing its own business, contract or make any arraugement to
bandle as its own trairs, locomotives, cabooses or cars of any such third party which in the normal
course of business would not be considered the trains, locomotives, cabooses or cars of that party.
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In the event of an autho:ized assignment, this Agreement and the operating rights hereunder shall be
binding upon the successors and assigns of the parties. This Agreement may be assigned by either
party without the consent of the other ooly as a esult of a merger, corporate reorganization.
consolidation, change of controi or sale of substantially all of its assets.
'%.  Government Approvals
The parties agree to cooperate with each other and make whatever filings or applications, if
any, are necessary to implement the provisions of this Agreement or of any separate agreements mace
pursuant to Section 9f and whatever filings or applications may be necessary to obtain any approval
that may be required by applicable l2w for the provisions of such agreements. BNSF agrees not to
oppose the primary application or any related applications in Firance Docket Ne. 32760 (collectively
the "control case”), and not to se~« any conditions in the control case, not to support any requests
for conditions fiied by others, and not to assist others in pursuing their cequests. PNSF shall remain
a party in the control case, but shall not participate further in the control case other than to support
this Agreement, to protect the commercial value of the rights granted to BNSF by this Agreement,
and to oppose requests for conditions by other parties which adversely affect BNSF: provided,
however, that BNSF agrees to reasonably cooperate with UP/SP in providing testimony to the ICC
necessary to demonstratc that this Agreement and the operations to be conducted thereunder shall
provide effective competition at the locations covered by the Agreement. UP/SP agree to support
this Agreement and its implementation and warrant that it has pot entered into agreements with other
parties granting rights to other parties granted to BNSF under this / ~reement. UP/SP agree to ask
the ICC to impose this Agreemert as a condition to approval of the control case. During the
pendency of the control case, UP and SP shall not, without BNSF's written consent, enter into
agreements with other parties which would grant rights to other parties granted to BNSF or
inconsistent with those granted to BNSF under this Agreement which would substantially impéir the
overall economic value of rights to BNSF under this Agreement.
15.  Arbitration
Unresolved disputes and controversies concerning any of the terms and provisions of this
Agreement or the application of charges hereunder shall be submitted for binding arbitration under




Commercial Arbitration Rules of the American Arbitration Association which shall be the exclusive
remedy of the parties.

16.  Eurther Assurances
The parties agree to execuie such other and further documents anc to undertake such acts as
shall be reasonable and fecessary to carry out the intent and purposes of this Agreement.

17.  No Third Party Beneficiaries

This Agreement is intended for the sole benefit of the signatories to this Agreement. Nothing
in this Agreement is intended or may be construed to give any person, firm, corporation or other
entity, other than the signatories hereto, their permitted successors and perm.tted assigns, and their
affiliates any legal or equitable right, remedy or claim under this Agreement.

UNION PACIFIC RAILROAD COMPANY

By:
Title:

SOUTHERN PACIFIC
TRANSPORTATION COMPANY

By:
Title:

THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY

By:
Title:




Pkt Ritnd 1o Seciicn i

Provo UT
Salt Lake’ . - UT
Ogaen UT
Iroaton UT
Gatex UT
Pioneer UT
Garfield/Smelter/Magna UT (access to Kennecott private railway)
Geneva UT
Clearfield UT
Woods Cross UT
Relico UT
Evona UT
Little Mountain UT
Weber Industrial Park UT
Points on paired track from Weso NV to Alazon NV
Reno NV (only intermodal, automotive, [(BNSF must establish
its own automobile facility}, transloading, and
new shipper facilities located on the SP line)
Herlong CA

Johnson Industrial Park at Sacramento CA

West Sacramento CA (Farmers Rice)

Port of Sacramento CA

Points between Oakland CA and San Jose CA (including Warm Springs CA,

Fremont CA, Elmhurst CA, Shinn CA, Kohler CA, and Melrose CA)
San Jose CA

Ontario CA
La Habra CA
Fullerton CA
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Brownsville TX
Port of Brownsville TX
Port of Corpus Christi
Harlingen TX
Corpus Christi TX
Sinton TX
San Antonio TX
Elmendorf TX
Halsted TX (LCRA plant)
Waco TX
Points on Sierra Blanca-E| Paso line

Poioes Referad 0 o Sectin &

Baytown TX

Aunelia TX

Orange TX

Mont Belvieu TX (Amoco, Exxon, Chevron plants)
Eldon TX (Bayer plant)

Harbor LA

o At i Raicn 6

Camden AR

Pine Bluff AR

Fair Oaks AR
Baldwin AR

Little Rock AR
North Little Rock AR
East Little Rock AR
Forrest City AR
Paragould AR

Dexter MO




EXHIBIT B

TERM SHEET FOR

UP/SP-BNSF PROPORTIONAL RATE
AGREEMENT COVERING
I-5 CORRIDOR

TnmcmmbmoonmofoanmnomuPonhnd.Ongon and
west of Billings and Havre, Montana:

CamdianimrchanguinVaneouvorma
PointsnonhofSnmumdmoanm

Points south oi and i

Washington pointsoutofClmduandmstoundincmding Spokane
Points’owofSpokzmandmofBlllingsdem

and points in

o Amn‘.

. California,

B Colorado,

B New Mexico,

o Nevada,

. Oregon,

B Utah,

. Texas west of Monahans and Sanderson, and

o connections to Mexico at E! Faso and to the west.

Iraffic Covered

Traffic covered wi!! be all commodities (carioad, intermodal and bulk) moving
both southbound and northbound. All cars loaded or made empty on BNSF lines in the
Covered Territory (including reloads) and cars received in interchange.




Proportional Rates

A third party, such as a major accounting firm or other established
transponation ennsultant (the “consultant®), will be employed to compute the proportional
rates. The mileage prorate s j between areas north of
Portland or interchange

at Portiand to (b) BNSF
single-line miles from BNSF onigin or interchange tc BNSF destination or interchange.

based solely on BNSF single-line rates.
based un rates that actually moved traffic.

the latest quarterly Study and BNSF's division shall be

proportional rates shall be interiine BNSF-UP/SP movements and will be
accordingly. Proportional rates used by UP/SP in contracts wiii

Application

The net ton mile rates in each cell of the matrix will
mileage and the associated net tons from areas north of Portiand to
to develop the proportional rate to the Portiand interchange.
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Example of Re/enue Per Ton Mile
Caiculation by Origir-Destination Cell
Cell Inciudes Car Type and Commodity
Assumption: Move 1
BNSF Revenue Per Car From $5000

O/D Areas North of Portiand to
Destination States

ENSF Miles From O/D Areas North 1000
of Portiand to Destination States

BNSF Net Tons S;om O/D Areas 100
North of Portiand to Destination States

BNSF Number of Carloads From O/D 10
ArmNorthofPomandemﬁonm

BNSF Miles Between Actua! Point of 300
Origin to Interchange and Portiand

A.  Revenue/NTM Factor (Computed by Consultant for Each Call in Matrix)
mﬂuxi% (for all moves)
Z(4)
000x10 +  2000x5
mmm_sm_m
Compute BNSF Division on a Specific Move
(A) x (5) x (3)

$0.06 x 300 x 100 = $1800
$0.06 x 200x50 =$ 600
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VERIFIED STATEMENT
F.E. (SKI;))FKALB, JR.
BACKGROUND

My name is Skip Kalb, and | am Assistant Vice President-Industrial Development for
The Burlington Northem and Santa Fe Railway Company (“‘BNSF”). My business address
is 2650 Lou Menk Drive, Fort Worth, TX 76131. In my present position, which | ".ave held
since September 25, 1995, following the consolidation of The Atchison, Topeka and Santa
Fe Railway Company (“Santa Fe”) with Burlington Northern Railrcad Company, | am
responsible for all of BNSF's Industrial Development activities.

Prior to the BNSF merger, | spent over 20 years with the Santa Fe, all in Santa Fe's
Industrial Development Department. See attached biographical sketch.

As the officer of BNSF responsible for Industrial Development, | have been directly
involved in our efforts to locate new customers along the iines to which BNSI™ has been
granted trackage rights in the Union Pacific/Southern Pacific merger (“UP/SP trackage
rights lines”). This activity has included making inspections of the UP/SP trackage rights
lines; meeting with prospective industries interested in locating facilities in these areas;
communicating with federal, state and local economic development officials, industrial real
estate brokers, and other BNSF Business Units about BNSF's rights to serve new facilities
along the UP/SP trackage rights lines; and overseeing specific industrial development
projects.

As a part of our efforts to locate new customers on our trackage rights lines, we
have met with UP to discuss various industrial development issues. The reason that BNSF

needs to clarify the new facility and transload conditions is that satisfactory and consistent




definitions of these conditions are critical to BNSF's ability to implement the merger
agreements and conditions that were designed and imposed to preserve competition

following the UP/SP merger.

PATTERNS OF INDUSTRIAL DEVELOPMENT
AND THE EXPECTATIONS OF SHIPPERS

Shippers do not typically feel the need to locate their facilities immediately
adjacent to main line tracks in order to obtain the benefits of main line rail transportation.
Beginning well before the UP/SP merger, and continuing up to the present day, the siting
of new facilities and transloads in industrial complexes (or industrial parks) and adjacent
to rail yards has been a predominant mode of industrial development in the United
States. Shippers (including transload facility owners) reap numerous advantages from
placing their new facilities and transloads in industrial parks or near rail yards. By
concentrating industrial activity in such locations, shippers are often able to obtain large,
competitively-priced sites with convenient access to rail and truck service compatible
with existing land use and zoning regulations, while avoiding contentious environmental
issues. The concentration of shippers at or around industrial parks or rail yards alsn
enables rail carriers to gather and deliver freight for numerous customers with fewer
stops for pick-ups and set-offs. It also eliminates the need tu build multiple turnouts on
main iine tracks to serve multiple shippers, and thus improves both rail operations on the
main line tracks, as well as safety.

Shippers that locate their facilities and transloads in industrial parks or yards
adjacent to spurs, industrial tracks or yard tracks that are served by nearby main lines

expect to receive rail service via those main lines. Indeed, the decision to site new

2




aE G U0 G o8

facilities in such locations often is driven by the expectation of obtaining service from
such lines.

Because shippers seek and expect to obtain service via main lines when they
locate their facilities adjacent to spurs, industrial tracks or yard tracks served by those
nearby main lines, they have long understood that the competitive leverage to be
obtained from siting competition is available even if their siting options include points
adjacent to spurs, industrial tracks or yards. In considering their options in this respect,
shippers never have deemed themselves bound to locate immediately adjacent to a main
line in order to take advantage of siting competition between UP and SP.

THE IMPLICATIONS OF UP’S POSIT!ON

In imposing the new facilities and transload conditions, the Surface Transportation
Board (“Board” or “STB”) could not have intended to disrupt either this pattern of
industrial development or the reasonable expectations of shippers. If UP’s position were
accepted by the Board, however, that would occur. In the future, shippers wishing to
take advantage of the indirect siting competition intended to be preserved by the new
facilities and transload conditions would be required to place their nev: facilities and
transloads immediately adjacent to trackage rights lines. Such a requirement would
foster inefficient and environmentally unsound development patterns (because, in many
cases, the siting of new facilities immediately adjacent to trackage rights lines would be
less efficient or more environmentally detrimental than the siting of such new facilities

in already-existing industrial parks or near rail yards).




Moreover, such a requirement could altogether preclude many new facilities and
transioads from obtaining the benefits of the indirect competition that the new facilities
and transload conditions were intended to preserve, because zoning, environmental,
safety, and cost impediments could make it impractical for large numbers of new facilities
or transloads to be sited immediately adjacent to trackage rights lines. Thus, the
position that the new facilities and transload conditions apply only to facilities located
immediately adjacent to trackage rights lines has unacceptable implications and should
be rejected.

CONCLUSION

In my dealings with many of BNSF's customers, transload operators, state and local
economic developmert agencies, industrial real estate developers and brokers, | have
encountered a widely-shared sense that the conditions im.posed in the UP/SP merger can
confer numerous economic benefits on the shippers of the nation. These conditions will
work if BNSF has the same rights to serve new customers and facilities located on UP/SP
lines over which BNSF has trackage rights as UP does on those lines.

Accordingly, | respectfully urge the Board to clarify that BNSF has the right to serve

the new Four Star Sugar facility at El Paso.

21229886.4 51199 1051E 95210647




BIOGRAPHICAL SKETCH
F.E. “SKIP” KALB, JR.
MAY 1, 1999

Skip Kalb is Assistant Vice President-Industrial Development for The Burlington
Northern and Santa Fe Railway Company (“BNSF”). Mr. Kalb is responsible for all
Industrial Development activities for BNSF’s 34,000 mile system, which stretches across
28 states, two Canadian provinces and the Gulf of Mexico. He held a similar position with
The Atchison, Topeka and Santa Fe Railway Company prior to its merger with the
Burlington Northern Railroad Company.

Skip is a graduate of Baker University. He obtained his MBA from the University of
Kansas in 1975. He is a past President of the American Railway Development Association
and is a member of both the American Economic Development Council and the Texas
Economic Development Council. Mr. Kalb was recently appointed as the Chairman of
Associate Members of the International Development Research Council, an organization
in which he holds a Master Professional Designation, which is limited to 5% of IDRC
membership.

Mr. Kalb has published papers in several trade journals and publications dealing
with the Transportation component of Economic Development, including “Intermodal
Strategies for Industrial Developiment” and “The Private Capital Decision-Making Process:
An Analytical Tool for Industrial Development.

Some of the major developments that Mr. Kalb has initiated include the UPS Super
Hub in Willow Springs, IL; Santa Fe's facility developments at Alliance, TX; and numerous
other customer facilities along the BNSF system.

Skip and his family have lived in Argyle, TX for the past eight years.




THE STATE OF TEXAS )

- U & &

COUNTY OF TARRANT )

F. E. (Skip) Kalb, Jr., being duly sworn, deposes and says that he has read the foregoing
statement and that the contents thereof are true and correct to the best of his knowledge and

belief.

Notary Public

My Commission Expires: 04//5/0700/

verif.sig







PAUL H. LAMBOLEY

TEL 202-312-8000
FAX 202-312-8100

December 8, 1998

VIA MES SENGER e ENTERED rotary ]
Honorable Vernon A. Williams DEC 1 0 1998
Secretary

Surface Transportation Board part of s

1925 K Street N.W. public Rec
Washington, DC 20423-0001

618
ININIOVNYIN

RE: Finance Docket No. 32760
Dear Secretary Williams:

Enclosed are an original and twelve (12) ccpies of the Joint Petition of the
City of Reno and the Union Pacific Railroad Company. Also enclosed is a
Request for Waiver.

Please file the same, and return two file-stamped copies of each in the
envelopes provided.

Expedited consideration by the Board is requested. Thank you.

Regards,

PHL/jbc

cc. Elaine K. Kaiser
Section of Environmental Analysis




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY,
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, SCUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY

COMPANY, SPCSL CORP., AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

JOINT PETITION FOR APPROVAL OF AGREEMENT,
IMPOSITION OF CONDITION, AND REMOVAL OF RESTRICTIONS
Pursuant to Article |l, Paragraph 2.3 (b) of the Memorandum of

Understanding (“MOU” or “agreement”) entered into and executed on December
1, 1998, by and between the City of Reno, levada (“Reno”) and the Union
Pacific Railroad Company (“UP”), a copy of which is attached as Exhibit A, Reno
and UP jointly petition the Surface Transportation Board (“Board”) to approve
their agreement and to impose it as a condition of the Board's approval of the

common control and merger of the rail carriers controliled by Union Pacific

Corporation and the rail carriers controlied by Southern Pacific Rail Corporation

(“UP/SP merger”) in lieu of any other mitigation that could be imposed pursuant

to environmental mitigation conditions set out in Paragraph 22a-22d of Appendix

G to Decision No. 44 served August 12, 1996 in the above-entitled proceeding.
Further, Reno and UP jointly request removal of all restrictions on the

number of trains (including trains operated by UP, BNSF, Amtrak and any other




trackage rights operators) that pass through the City of Reno whether or not set
out in Paragraph 22a of Appendix G to Decision No. 44.

Finally, Reno and UP jointly request that Board approval sought herein
shall not be effective unless and until the first issuance of bonds for the Project.

As notice required by Paragraph 22d of Appendix G to Decision No. 44
and by Decision No. 79, served March 2, 1998, extenided by Decision No. 83
served November 16, 1998 a copy of this Joint Petition and the MOU is being
provided to the Board's Section of Environmental Analysis (SEA).

Expedited consideration of this Joint Petition is requested since prompt
motion for dismiscsal with prejudice of review proceedings in No. 96-1418
pending before the United States Court of Appeals for the District Court of

Columbia Circuit is contemplated if Board approval is granted.

Respectfully submitted this% day of December, 1998.

City of Reno, Nevada Union Pacific Railroad Company

. MichaelHem
1350 Eye Street N.W. Covingtor: & Burling
Suite 200 1201 Pennsylvania Ave., N.W.
Washington, DC 20005 Washington, DC 20044
Telephone: (202) 312-8220 Telephone: (202) 662-5578
Facsimile: (202) 312-8100 Facsimile: (202) 778-5578

Its Counsel Its Counsel

OWDC: 45738 v01 12/7/98




EXHIBIT A

MEMORANDUM OF UNDERSTANDING




MEMORANDUM OF UNDERSTANDING
FOR RENO RAIL CORRIDOR

THIS MEMORANDUM OF UNDERSTANDING FOR RENO RAIL
CORRIDOR (this “Memorandum”), dated as of December __, 1998, is entered into by and
between UNION PACIFIC RAILROAD COMPANY, a Delaware corporation (“UP”), and
THE CITY OF RENO, a municipal corporation of the State of Nevada (“City”), with reference
to «he following Recitals:

RECITALS

A. UP's railroad right of way and rail lines generally run at grade through the
City's downtown area. As a result of the at grade route of UP's rail lines, vehicular and
pedestrian traffic is subject to significant delay, which in turn impacts mobility in the City and
pedestrian and vehicular safety.

B. In anticipation of the increased volume of rail, vehicular and pedestrian
traffic through the City and in order to mitigate the impacts thereof in the City's downtown area,
the City has reviewed several alternatives intended to mitigate and improve existing and
anticipated conditions in the downtown area, and improve public safety along the route on which
UP rail traffic is transported.

e The alternative which the City presently is pursuing is the acquisition,
construction and installation of a below grade rail transportation corridor to be located in the

downtown area of the City generally along the route of UP's existing right of way.

D. The parties hereto desire to set forth the terms and conditions for the
financing, construction, operation, maintenance and repair of the Rail Corridor (as defined
below).

NOW, THEREFORE, in consideration of the foregoing Recitals, the mutual

agreements contained herein. and for other good and valuable consideration, the r_ceipt and
sufficiency of which are hereby acknowledged. UP and the City hereby agree as follows:

LA3:858252.10




ARTICLE I
DEFINITIONS

“Access Road” means the access road to be contructed immediately adjacent to and on one side
of the Tracks for the purpose of maintaining the Tracks aiid other components of the Rail
Corridor.

“Additional Lease Revenues™ has the meaning set forth in Section 2.1(h).

“Additicnal Leases™ means those leases. licenses and other occupancy agreements identified on
Exhibit E attached hereto as the “Additional Leases”, and all modifications, renewals,
extensions or substitutions thereof.

“Air Rights” has the meaning set forth in Section 2.2(b).
“Bend Financing™ has the meaning set forth in Section 2.1(b).

“City” means the City of Reno, Nevada and its successors and assigns with rcspect to ownership
of the Rail Corridor property.

“County” means the County of Washoe, Nevada, and its successors and assigns.
“Escrow Agent” has the meaning set forth in Section 2.2(j).
“Escrow Deposit Date” has the meaning set forth in Section 2.2(i)(1).

“Escrow Release Conditions” shall mean the occurrence of both (i) the severance of the main
line as permitted by Section 4.1, and (ii) Substantial Completion.

“Federal Loan" has the meaning set forth in Section 2.1(b).

“Force Majeure Reasors” means any act, event, or condition beyond the reasonable control of
the City, or its contractors or subcontractors. which adversely affects the design, procurement
and/or construction schedule relating to the severance of the mainline tracks, as permitted by
Section 4.1, on or before the four (4) year anniversary of the date hereof, including , without
limitation, (i) strikes, lockouts, or other labor disturbances. carthquake, flood, hurricanes, or
other natural disaster. (ii) acts of God, (iii) war, riots or civil insurrection, (iv) catastrophic
equipment failure, (v) failure or interference with reasonably available sources of supply of
equipment and materials necessary to construct the Project in accordance with the terms of this
Memorandum, (v1) accident. (vii) third party or governmental challenges or lawsuits regarding
the financing or funding of the Project, any environmental documentation, report, approval or
permit necessary for construction cf the Project or the funding tlicreof, (viii) delays not caused
by the City, or its contractors or subcontractors, in the issuance of other permits and approvals
necessary for the construction of the Project: (ix) delays not caused by the City, or its contractors
or subcontractors, associated with the creation, implementation, approval and completion of
remediation and remediation plans and requirements with respect to contamination of Hazardous
Substances in, around, under or across the Rail Corridor, and (x) events or other circumstances
beyond the reasonable control of the City, or its contractors or subcontractors.

11/30/98
LA3:858.52.10




“FRA” means the Federal Railroad Administration.

“Hazardous Subsiances” means any toxic or hazardous wasies, materials or substances,
pollutants or contaminants. including, without limitation, petroleum (including crude oil or any
fraction thereof), natural gas and synthetic fuel products and by producis. and any substances
defined in, reguiated or listed as “hazardous substances.” “hazardous materials,” “hazardous
wastes,” “extremely hazardous wastes.” “toxic wastes.” “pollutants.” “contaminants,” or “toxic
substances” or similarly identified as hazardous to human health or the environment, in or
pursuant to the Comprehensive Environmental Response, Compensation and Liability Act of
1980, as amended. 42 U.S.C. Section 9601, et seq., the Hazardous Materials Transportation Act,
40 U.S.C. Section 1801 et seq., the Resource Conservation and Recovery Act, as amended, 42
U.S.C. Section 6901 et seq., and any other applicable federal, state and local laws, statutes and
regulations, and regulations promulgated pursuant to any of the foregoing.

“Leased Parcels” has the meaning set forth in Section 2.2(d).

“Lease Revenues” means all rents. income, profits, payments, reimbursements, charges and
other sums received, paid. collected. payable or collectible under the Leases.

“Leases” means those leases, licenses and other occupancy agreements identified on Exhibit B
attached hereto as the “Leases”, and all modifications, renewals, extensions or substitutions
thereof.

“Main Drainage System™ has the meaning specified in Section 6.3.

“Map” means the map attached hereto as Exhibit A and by this reference incorporated herein.

“Materials Contribution™ has the meaning set forth in Section 2.2(g).
“Neutral Arbitrator” has the meaning set forth in Section 11.1(a).
“NDOT" means the Nevada Department of Transportation.

“NDOT Commitment” has the meaning set forth in Section 2.1(c).

“Non-Rail Components” means all components of the Project other than Track, Track Support
Structures, and the Access Road.

“Other Real Property” has the meaning set forth in Section 2.2(d).
“Plans” has the meaning specified in Section 3.1(a).

“Project” means a rail transportation corridor and related facilities to be located generally below
the existing grade in the central downtown business district of the City. The proposed corridor
will be approximately 2.1 miles long and will be located generally within UP's existing right of
way between West Second Street and Sutro. The Project will consist of two mainline tracks,
constructed to standards permitting maximum train speeds of sixty (60) miles per hour, and an
access road adjacent to and on one side of the tracks within the below grade corridor. There will
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be no turnouts or connections tc other tracks within the Project area except for the Reno Branch
Connection Track (the Reno Branch Connection Track shall be part of the Project). Prior to
severing UP's existing mainline tracks for construction of the trench portion of the Project, the
City shall install the Shoo-Fly Track to serve as a temporary bypass route for trains during
construction (the Shoo-Fly Track shall be part of the Project).

“Project Costs” means all costs associated with the acquisition, design, construction,
environmental mitigation, installation and equipping of the Project, including reimbursement to
the City for any payments in connection with Project made by the City prior or subsequent to the
execution of this Memorandum, and including the costs of site preparation and construction and
installation of improvements, including temporary trackage and facilities, structures, buildings,
equipment, machinery or facilities thereon, costs and expenses incurred in connection with the
execution and delivery of the Project Documents. and any and all other agreements, or other
documents issued in connection therewith, as well as administrative, engineering, environmental,
legal. financial, accounting and other costs ircurred in connecti-.n with the acquisition, design,
construction, installation and financing of the Project. The Project may require removal of the
existing Amtrak station in the City. UP shall have no obligation to contribute any property or
funds beyond the UP Contribution to relocate the Amtrak station.

“Project Documents” means all documents, agreements and contracts relating to the Project
entered into by the City, including, without limitation, the following: (1) this Memorandum; (2)
all acquisition, design, installation and construction documents; (3) all iegal documents relating
to the creation of the assessment district in the City and the Bond Financing, including, without
limitation, trust indentures, leases, mortgages. security agreements, pledges and assignments; (4)

agreements between the City and the County related to the Bond Financing and/or the Project;
(5) all documents relating to the NDOT Commitment and Federal Loan; and (6) all conveyance,
assignment and transfer documents relatirg to the Air Rights, Real Property and the Leases.

“Project Escrow” has the meaning set forth in Section 2.2(j).
“Project Funding™ has the meaning set forth in Section 2.1(a).

“Rail Corridor” means a two mainline track rail route (including the Track and Track Support
Structures) generally located below grade through the City, together with the real property on
which such rail lines are located, the extent of which is shown on the Map. If constructed, the
Rail Corridor shall be generally located in UP's existing right-of-way as depicted on the Map.
The Rail Corridor shali not include any public street, roadway or highway structures or
improvements over or adjacent to the Rail Corridor (provided that this sentence shall not be
deemed to exclude the Access Road from the definition of Rail Corridor), which iteins shall
however, be part of the Project. In addition, the Rail Corridor shail not include any connections
to local industries or other Tracks within the area of the Rail Corridor.

“Rail Corridor Real Property” has the meaning set forth in Section 2.2(c).
“Rail-Related Items” has the meaning set forth in Section 2.2(g).
“Real Property” means the Rail Corridor Real Property and the Other Real Property.
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“Reno Branch Connection Track” means a single line surface track (and any industry tracks
that may spring therefrom) adjacent to and on the north side of the Rail Corridor connecting
UP’s Reno Branch to the main line of the Rail Corridor generally located as shown on the Map,
with its specific locations to be set forth in the Plans.

“Shoo-Fly Track” means (i) a temporary double track rail line (except for the portion running
through the City’s central hotel district, as shown on the Plans, with respect to which only a
single track line shall be used) constructed pursuant to and in accordance with the Plans, any
support structures to the extent they support the Shoo-Fly Track and the real property on which
such rail line is located, generally running parallel to parts of the Rail Corridor; or (ii) such other
alternative route to UP’s existing main line as UP and the City may approve as part of the Plans,
such approval not to be unreasonably withheld. The Shoo-Fly Track will be a temporary bypass
route for trains during construction of the Rail Corridor and shall be removed as a cost of the
Project when the Rail Corridor is completed, unless the parties mutually agree otherwise with
respect to a segment of the Shoo-Fly Track located outside the City’s central business district.

“STB” means the Surface Transportation Board.

“Substantial Completion” means completion of construction of the Rail Corridor to such an
extent that trains may operate efficiently and safely on the Rail Corridor at track speeds of no
less than forty (40) mph, but this shall not be deemed to modify the requirement that the Rail
Corridor shall be designed and built to allow maximum train speeds of sixty (60) mph.

“Termination of Assignment’ has the meaning specified in Section 2.2(i)(1).

“Track” means all railroad related improvements, including, without limitation. all tracks of any
kind and all rail-related facilities (including rails and fastenings, switches, ties, ballast, roadbed,
access road. signaling devices and systems, grade crossing warning devices, crossing surfaces,
pole lines, lighting, and communication facilities and equipment).

“Track Support Structures” means those properties, improvements and structures for use or
support of ihe Track including, without limitation, rail bridges, culverts and other structures,
subgrade. embankments, subballast and surface water drainage facilities (to the extent such
drainage facilities are required for operation of the railroad or the Access Road), and
maintenance, access and service roads. The term “Track Support Structures™ shall not include (i)
the retaining walls of the trench portion of the Rail Corridor, (ii) any structure which is part of or
provides support to a roadway or highway over or adjacent to the Rail Corridor (except for the
Access Road), or (iii) the Main Drainage System or any facility for the treatment of water
deposited in the Main Drainage System.

“UP” means Union Pacific Railroad Company, a Delaware corporation, and its successors and
assigns permitted under this Memorandum.

“UP Contribution” means those items described in Section 2.2.
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ARTICLE 11
FINANCING; DISMISSAL OF PENDING ACTIONS

2.1 Funding Sources.

(a) Project Funding. The City shall use its commercially reasonable efforts
to procure funding and financing for all Project Costs, except for those Project Costs to be
funded or financed pursuant to the UP Contribution (“Project Funding™). The City anticipates
that the Project Funding will come from a variety of different funding and financing sources,
each as more particularly described in this Section 2.1. Notw istanding the foregoing, (i) the
City shall not be ¢bligated to use any or all of the funding or financing sources described in this
Section 2.1; (ii) the City my use funding and financing sources other than those described in
Section 2.1, and (iii) the City shall have the sole right to determine the funding and financing
sources used for the Project Funding, the amounts to be drawn from such funding and financing
sources and the allocation of all funding sources; provided, however, that as provided in Section
4.1 below, the City must be able to provide reasonable assurances to UP that the funding sources
selected by the City are adequate to complete the Rail Corridor before UP’s existing main line
tracks are severed.

(b) Bond Financing and Federal Loan. The City currently anticipates that a
portion of the Project Funding will be funded by the issuance and sale of bonds by the City or
any other applicable governmental entity or agency (the “Bond Financing”). In addition, the
City currently anticipates that a portion of the Project Funding will be funded and financed by a
loan from the United States Department of Transportation (the “Federal Loan”). The City is in
the process of applying for the Federal Loan and will use commercially reasonable efforts to
obtain the Federai Loan Commitment in a timely manner. The Bond Financing and/or the
Federal Loan will be repaid. in whole or in part, from the City's hotel tax revenues, assessments
collected from an assessment district within the City, and a portion of the County's sale tax
revenues that is allocated to the City for the Project pursuant to a separate agreement to be
entered into by the City and the County. In the event that the City, in its sole discretion, decides
to use the Bond Financing to fund a portion of the Project Costs. it shall use commercially
reasonable efforts to cause the Bond Financing to occur in a timely manner. UP shall have no
obligation or responsibility to repay any amount of either the Bond Financing or the Federal
Loan should the City’s funding for repayment become inadequate or repayment is not made by
City for any other reason. Further, the City agrees that the permanent and exclusive easement for
rail operation over the Rail Corridor which UP shall retain shall not be subject to any liens,
encumbrances, or security interests designed to facilitate, accomplish or guarantee repayment of
the Bond Financing or Federal Loan.

(c) NDOT Commitment. The City currently anticipates that a portion of the
Project Funding will be funded and financed by a grant from the Regional Transportation
Commission, which is an agency formed in July 1979 as a result of enabling legislation approved
by the Nevada State Legislature as NRS 373.030, and the NDOT (the “NDOT Commitment”).
The City is in the process of applying for the NDOT Commitment and agrees to use
commercially reasonable efforts to obtain the NDOT Commitment in a timely manner.
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2.2 UP Contribution.

(a) Overall UP Contribution. It is the parties' intent that UP make 2 fixed
contribution towards the Project Costs. as described in this Section. It is agreed that UP’s
obligations for any contribution for Project Costs are specifically as set forth in this
Memorandum, and that, except as otherwise expressly set forth in this Memorandum, UP shall
not be obligated to make any other or further financial contribution toward the Project or the Rail
Corridor, or to repay in whole or in part any financing obtained by the City as part of the Project.

(b)  Transfer of Air Rights. UP shall make a portion of the UP Contribution
by conveyance and transfer to the City, or its designee. by quitclaim deed, of all air rights from
ground level and above, but excluding any air rights previously conveyed by UP or its
predecessors, over the intended route of the Rail Corridor (the “Air Rights™), as more
particularly depicted on the Map. The City and UP shall promptly commission a study by an
independent third party engineering firm to determine what conditions, if any, must be imposed
on any future development at grade ‘evel over the Rail Corridor to avoid significant adverse
impacts on UP’s operations on the Rail Corridor under such development (including impacts on
railroad employee safety, ventilation, noise, lighting, maintenance and derailment cleanup). No
development at grade level covering the Rail Corridor may occur except in accordance with the
guidelines proposed by such engineering firm and approved by the City and UP (which approval
shall not be unreasonably withheld). As part of its reccommendations, the engineering firm shall
specify the maximum covered area (in terms of linear feet) for which no restrictions are needed.
The City agrees that approval of any proposed development over the Rail Corridor shall include
a requirement that the developer of the project release the City and UP against any and all claims

and damages resulting to the development from rail operations in the Rail Corridor, including
noise, vibration, fumes, smoke, and similar items. Notwithstanding anything to the contrary
above, the foregoing study and restrictions shall not apply te, and no restrictions shall be
imposed on, street and pedestrian overcrossings of the Rail Corridor that are constructed in
connection with the Project.

(¢)  Transfer of Rail Corridor Real Property. UP shall make a portion of
the UP Contribution by conveyance to the City, or its designee, by quitclaim decd, of UP's
interests in those cer:ain parcels of real property identified on Exhibit C attached hereto on which
the Rail Corridor shal! be built, including all improvements, buildings and structures owned by
UP thereon and easements and appurtenances thereto (the “Rail Corridor Real Property”).
Notwithstanding the spe-ific description in Exhibit C, the Rail Corridor Real Property to be
transferred to the City shall include all of the property owned by UP on which the Rail Corridor
will be built; provided. hov ever, that the conveyance of such property shall (i) exclude the Track
and Track Support Structures constructed as part of the Project, which shall become the property
of UP; (ii) exclude the easements, licenses and rights described in Section 5.2; and (iii) include a
reservation in favor of UP a permanent exclusive easement granting to UP of the right to use,
operate, maintain, replace and improve the Rail Corridor Real Property for railroad purposes
until such time as UP shall abandon such right-of-way or cease to use it for railroad purposes.

(d) Transfer of Other Real Property. UP shall make a portion of the UP
Contribution by conveyance to the City, or its designee, by quitclaim deed, of UP's interests in
those certain parcels of real property identified on Exhibit C attached hereto that are not Rail

11/30/98
LLA3:858252.10




Corridor Real Property, including, all improvements, buildings and structures owned by UP
thereon and easements and appurtenances thereto (the “Other Real Property”).

(e) Provisions Applying to All Real Property and Air Rights. The Real
Property and the Air Rights to be transferred to the City pursuant to this Memorandum shall be
valued at Forty Two Million Dollars (842.000,000). In connection with the conveyance by UP to
the City of the Real Property and the Air Rights, UP represents and warrants that (i) it has not
previously sold, transferred, assigned. leased or conveyed the Real Property, the Air Rights
(excluding any air rights previously conveyed) or any part thereof, to any other party (other than
the Leases and such other leases, licenses and occupancy agreements entered into pursuant to
Section 2.2(i)); and (ii) to the best knowledge of Mr. R.D. Uhrich, Assistant Vice President —
Real Estate (who is the person at UP who has personal knowledge of such matters), no third
party or governmental entity has exercised or is attempting to exercise any right of reverter,
power of termination, or reversionary interest relating to the Real Property or the Air Rights, or
any portion thereof. UP also covenants and agrees to reasonably cooperate and assist the City in
(1) taking any action to remove or clear any title defect relating to the Real Property or the Air
Rights. or any portion thereof, which defect existed prior to the lease or conveyance thereof to
the City, or arose, or will arise, as a result of such lease or conveyance, (2) establishing and/or
confirming the priority and perfecticn of title vested, or to be vested, in the City for the Real
Property and the Air Rights and (3) obtaining the release of any reversionary interests affecting
the Real Property or the Air Rights, or any portion thereof, from such third parties or
governmental entities owning or holding the same. UP agrees. at the City’s request. to undertake
the cooperation and assistance described in this Section 2.2(e) prior to the conveyance of the Air
Rights and Real Property to the City, but such covenants shall survive the conveyance thereof.
UP shall convey the Real Property and the Air Rights to the City, or its designee, free and clear
of any monetary encumbrances and subject to all existing easements and licenses for longitudinal
fiber optic communication facilities and longitudinal pipe and wire lines, and further subject to
all existing lease or occupancy agreements and all existing wireline, pipeline, road crossing,
signboard licenses and agreements, and other licenses affecting the Real Property, and to all
encumbrances of record (other than monetary liens or encumbrances). Transfer taxes or fees and
closing costs (other than escrow charges) in connection with any conveyance and/or lease of the
Real Property and/or Air Rights shall be Project Co s except that the parties shall make use of
any exemptions from fees or transfer taxes that exist due to the fact that this will be a transfer to
a governmental entity. The provisions of this Section shall survive the conveyance or
assignment of the Real Property, the Air Rights or the Leases and shall apply notwithstanding the
form of deed.

(f) Transfer of Leases. In connection with the conveyance and transfer by
UP to the City of the Real Property, UP shall transfer. assign and convey to the City, or its
designee. the Leases (including all security deposits thereunder in immediately available funds
except deposits related to transportation services provided by UP as opposed to lease security),
which Leases are located on the Real Property described in Section 2.2(c) above. Within 20 days
after the execution of this Memorandum UP shall deliver to the City true, correct and complete
copies of all the Leases. UP represents and warrants to the City that as of the date of this
Memorandum (i) a true and correct rent roll and delinquency report for the Leases as of
November 30, 1998 is included within the rent roll and delinquency report attached hereto as
Exhibit D; and (ii) the schedulad payments under the Leases identified on the rent roll produced
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or will produce a net income stream of at least $961.613.60 during the calendar year 1998 on an
annualized basis. UP does not represent or warrant ttat this annualized amount of rental or any
other amount of rental will be paid at any time after the date of this Memorandum, or during the
year 1999 or at anytime in the future. nor does UP warrant the payment of any amount of rent to
the City by the tenants and licensees thereunder. If, following the transfer of the Leases to the
City, any payment is made to UP under the Leases. UP shall. within a reasonable time after
receipt thereof. remit such amounts, without deduction or offset, to the City and, until such
remittance. UP shall hold such funds as a trustee on behalf of the City. UP shall be responsible
for, and shall indemnify, defend and hold harmless the City, its representatives, agents, officers,
employees. su>cessors and assigns, from and against, any claims, liabilities, losses or actions
arising out of or related to the Leases. to the extent arising out of, relating to or caused by the
acts or omissions of UP, its agents, representatives, employees, officers, directors and invitees
occurring prior to the date on which UP transfers and assigns the Leases to the City. The City
shall be responsible for, and shall indemnify, defend and hold harmless UP, its representatives,
agents, officers, employees. successors and assigns, from and against, any claims, liabilities,
losses or actions arising out of or related to the Leases, to the extent arising out of, relating to or
caused by the acts or omissions of the City, its agents. representatives, employees, officers,
directors and invitees occurring after the date on which UP transfers and assigns the Leases to
the City.

(g) Materials Contribution. UP shall make a portion of the UP Contribution
in the form of a contribution towards the Project Costs of design, construction and installation of
the Shoo-F'y Track, the Reno Branch Connectici: Track and the Track and Track Support
Structures for the Rail Corridor, and the engineering, materials, labor and track removal relating

thereto (collectively, the “Rail-Related Items™), in an amount equal to Seventeen Million
Dollars ($17.000.000) (the “Materials Contribution”); provided, however, that (i) UP shall in
no event be required to contribute an amount in excess of $17,000,000 for the Rail-Related
Items; and (ii) if the Rail-Related Items ultimately cost less than $17,000,000, UP shall only be
required to contribute such lesser amount. but in no event shall UP’s contribution be reduced as a
result of this clause (ii) to an amount less than $15.000.000. The Materials Contribution shall be
paid by UP in immediately available funds in the manner provided in Section 2.2(f) below:
provided, however, that UP may, at its option, elect to make the Materials Contribution in whoie
or in part by providing engineering services. labor and/or construction materials in kind to the
Project. which election shall be made by written notice to the City delivered at any time prior to
the City's publication of a request for interest. request for qualifications, request for proposal or
any procurement announcement relating to any design engineering or construction contract for
the Project. If UP properly and timely elects to contribute a portion of the Materials
Contribution by rroviding engineering services, labor and/or construction materials in kind, the
value of such services, labor and materials shall be UP's actual and substantiated out-of-pocket
cost therefor (including transportation costs to the Project site for materials); but for the purposes
of this Memorandum, such cost shall not exceed the cost at which such services, labor and
materials could have been obtained by the City from third parties at commercially reasonable and
customary rates (including transportation costs to the Project site for materials).

(h) Transfer of Additional Leases. In addition to the Leases, UP shall
dedicate to the City ail of the rents, income, profits, payments, reimbursements, charges and
sums received. paid. collected, payable or collectable under the Additional Leases (the
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“Additional Lease Revenues™) for a period of 30 years from the date of execution and delivery
of this Memorandum. Within 20 days after execution of this Memorandum, UP shall deliver to
the City true, correct and complete copies of all the Additional Leases. UP represents and
warrants to the City that as of the date of this Memorandu. /i) a true and correct rent roll and
delinquency report for the Additional Leases as of Novembe: 30. 1998 is included within the rent
roll and delinquency report attached hereto as Exhibit D, and (ii) the scheduled payments under
the Additional Leases identified on the rent roll produced or will produce a net income stream of
at least One Hundred Sixty-Five Thousand Dollars ($165,000.00) during calendar year 1998 on
an annualized basis. UP does not represent or warrant that this annualized amount of rental or
any other amount of rental will be paid at any time after the date of this Memorandum, or during
the year 1999 or at anytime in the future. nor does UP warrant the payment of any amount of rent
to the City by the tenants and licensees thereunder. Within 30 days afier the execution and
delivery of this Memorandum, UP shall execute and deliver into the Project Escrow an
Assignment of Rents assigning the Additional Lease Revenues to the City or its designee, which
assignment shall be in form and substance reasonably acceptable to UP and to City (the
“Assignment”). The Assignment shall be for a term of 30 years and shall provide that UP shall
rerain the owner of the property on which the Additional Leases are situated and shall remain
the landlord under the Additional Leases, but that the Additional Lease Revenues shall be paid to
the City as provided in this Memorandum. All Additional Lease Revenues generated after the
date of execution and delivery of this Memorandum shall be placed by UP ii: the Project Escrow
and shall be released therefrom as provided in Section 2.2(j). UP’s obligations with respect to
the Additional Leases during the term of the Assignment shall be the same as its obligations
under Section 2.2(k)(2) regarding the Leases. UP shall comply with the terms of the Additional
Leases applicable to the landlord and shall maintain, or cause tenants to maintain, commercially
appropriate property damage and liability insurance with respect thereto. The Assignment shall
provide that if any cf the Additional Leases expire or terminate during the term of the
Assignment, UP and the City shall jointly make commercial reasonable efforts to promptly lease
such property, and any and all new leases on such property formerly covered by the Additional
Leases shall also become part of the Additional Leases covered by the Assignment for the
remaining term thereof. The Assignment also shall provide that renewals and extensions of any
Additional Leases shall be at the then current fair market rental rates. The specific rights and
obligations of the parties regarding such leasing shall be the same as set forth in Section

2.2(k)(1) of this Memorandum with respect to the leasing of the Real Property. Notwithstanding
the foregoing, upon giving the City at least 90 days prior written notice UP may remove from the
list of Additional Leases any lease which UP terminates (such termination to occur within 30
days after expiration of the 90 day notice period) for the purpose of using the land subject to such
Additional Lease for expansion of UP’s rail facilities. UP represents to the City that it currently
has no plans to expand its rail facilities in a manner that will require termination of any of the
Additional Leases. UP also agrees that it will use reasonable efforts to avoid termination of
Additional Leases as a result of rail facility expansion. UP shall not be required to replace any
Additional Lease terminated for the purpose of expanding UP’s rail facilities or for rail-related
purposes unless the percentage of rental income of Additional Leases terminated for the purpose
of expanding UP’s rail facilities or for rail-related purposes exceeds five percent (5%) of the
greater of (x) $165,000. or (y) the average annual income stream received by the City from the
Additional Leases over the prior 5 years, in which event UP shall add other properties with
leases to the Assignment for the remaining term of the Assignment to ensure that the City’s
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revenue stream from the Additional Leases is never reduced as a result of this provision by more
than five percent (5%) of the greater of (1) $165,000. or (2) the average annual income stream
received by the City from the Additional Leases over the prior 5 years. Notwithstanding the
foregoing, UP shall retain all security deposits usider the Additional Leases and shal! be solely
responsible therefor (provided that. if a security deposit is applied to any monetary default under
an Additional Lease, the amount so applied shall constitute Additional Lease Revenues).

(1) Timing and Logistics of UP Contribution.

(1) Air Rights, Real Property. Leases. Additional Leases. Within ten
days after the later of (A) first issuance of the bonds for the Project; or (B) the effective date of
the STB approval of this Memorandum, but not sooner than the date of filing of the dismissal(s)
described in Section 2.3(a) (“Escrow Deposit Date”), UP and the City shall deliver into the
Project Escrow fully executed and acknowledged (1) quitclaim deeds conveying the Air Rights
from UP to the City, or its designee: (2) quitclaim deeds conveying the Rail Corridor Real
Property from UP to the City, or its designee: (3) quitclaim deeds for each parcel of the Other
Property conveying such parcels from UP to the City, or its designee; (4) lease assignments
conveying the Leases from UP to the City, or its designee: (5) quitclaim deeds conveying the
Rail Corridor Real Property from the City to UP, (6) the Assignment, and (7) a document in
recordable form executed by the City which has the effect of terminating the Assignment upon
the recordation thereof (“Termination of Assignment”). The forms of such deeds, lease
assignments and other documents, and the legal descriptions attached thereto, shall be in
accordance with the terms of this Memorandum and shall otherwise be subject to the mutual
agreement of the parties; provided. however, that the parties acknowledge and agree that the
legal descriptions shall be amended from time to time to the extent that they prove inaccurate or
do not follow the ultimate aligament of the Rail Corridor (it being the parties’ intent that the
City, or its designee, obtain title to all real property upon which the Rail Corridor shall be
constructed). In additicn and notwithstanding any of the documentation deposited into the
Project Escrow, the parties agree to execute and deliver. at any time, such other documents and
instruments as are necessary or desirable to effect the transfer. conveyance. lease and assignment
by UP to the City or its designee of the Air Rights, the Leases and the Real Property, all of which
shall be in a mutually acceptable form.

(2)  Lease Revenues and Additional Lease Revenu. From and after
the Escrow Deposit Date, UP shall, within a reasonable time after receipt thercof, transfer and
remit all Lease Revenues and Additional Lease Revenues received by or on behalf of UP after
the date of the execution and delivery of this Memorandum, without offset or deduction, into the
Project Escrow. Following the transfer of Lease Revenues and the Additional Lease Revenues to
the City from the Project Escrow in accordance with Section 2.2(j), but prior to the transfer of
the Leases from UP to the City and recordation of the Assignment in accordance with Section
2.2(j), UP shall, within a reasonable time after receipt thereof, transfer and remit all Lease
Revenues and Additional Lease Revenues received by or on behaif of UP. without offset or
deduction, to the City.

(3)  Materials Contribution. The Materials Contribution, to the extent
made in cash, shall be paid over time to the City in the form of reimbursement payments until the
full Materials Contribution amount has been expended, with the actual reimbursement payments
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to be paid to the City within 30 days after delivery to UP of invoices from the City detailing the
costs incurred to date for the matters described in Section 2.2. The Materials Contribution, to the
extent made in kind of construction materials. shall be delivered to the Project site by UP on or
prior to the delivery date specified by the City for the materials in question.

() Project Escrow. Within thirty (30) days after the date hereof. UP and the
City shall open an escrow (the “Project Escrow™) with a mutually acceptable escrow agent or
trustee (the “Escrow Agent”) located in Reno. All Lease Revenues, Additional Lease Revenues,
and other funds dcposited into the Project Escrow shall be invested by the Escrow Agent at the
direction of the City, subject to the approval of UP, such approval not to be unreasonably
withheld or delayed. Upon the seversiice of the main line, as permitted by Section 4.1, the
Escrow Agent shall promptly (i) cause the deeds relating to the Rail Corridor Real Property and
the Air Rights to be recorded in the Official Records of Washoe County, Nevada; and (ii) release
all Lease Revenues. Additional Lease Revenues and other funds in the Project Escrow, including
all interest and investment income, to the City, in a manner designated by the City. Upon the
satisfaction or mutual waiver of the Escrow Release Corditions, the Escrow Agent shall
promptly (x) cause the deeds related to the Other Real Property and the Assignment to be
recorded in the Official Records of Washoe County, Nevada; (y) deliver the lease assignments
relating to the Leases to the City; and (z) deliver to the appropriate party such other documents
and instruments that have been deposited into the Project Escrow. Upon the satisfaction or
mutual waiver of the Escrow Release Conditions, UP shall promptly remit to the City in
immediately available funds, without offset or deduction, all security deposits under the Leases
(except for deposits related to transportation services provided by UP). The Escrow Agent shall
continue to hold the T=rmination of Assignment and the quitciaim deed from the City to UP. If
(A) the severance of the main line, as permitted by Section 4.1, has not occurred on or before the
four (4) year anniversary of the date hereof, whicl: date shall be subject to extension for up to
two (2) years during any period in which a Force Majeure Reason has occurred (such extension
to include a reasonable period of time following the cessation of the Force Majeure Reason to
allow the City, or its contractors and subcontractors, to resume design or construction efforts, as
applicable) or (B) the City has delivered written notice that it is canceling, terminating or
abandoning the Project. the Escrow Agent shall deliver and return ali documents, instruments
and funds (including accrued interest) held by the Escrow Agent to the parties depositing the
same and this Memorandum shall terminate and be of no further force and effect. If, following
the severance of the main line, as permitted by Section 4.1, the City delivers written notice that it
is canceling, terminating or abandoning the Project, the Escrow Agent shall cause the quitciaim
deed executed by the City to UP with respect to the Rail Corridor Real Property and the
Termination of Assignment to be recorded in the Official Records of Washoe County, Nevada.
All costs and charges of the Project Escrow and the Escrow Agent shall be borne equally by the
parties.

(k) UP Obligations Regarding UP Contribution Items Prior to Delivery.

(1) Air Rights and Real Property. From and after the date hereof, UP
shall not, without the City’s prior written consent, in its sole discretion, (i) transfer, sell,
encumber, hypothecate. assign, pledge, lease or grant to any person or entity any right, title and
interest in and to the Air Rights or the Real Property; or (ii) take any action or omit to take any
action which will reduce. diminish, limit or lessen the value or utility of the Air Rights or the
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Real Property. UP shall use commercially reasonable efforts to maintain and maximize the
existing value of the Air Rights and the Real Property prior to the transfer thereof to the City
pursuant to Section 2.2(j) and. in all events, shall operate and maintain the Real Property in
accordance with applicable law and in good order, condition and state of repair and shall
maintain property damage and general liability insurance thereon at the same levels as currently
in force (or, if no insurance is currently in force. in such amounts as shall be reasonably
determined by the City and UP). With respect to any portion of the Real Property that is
currently or in the future not subject to a Lease, until the date such Real Property is conveyed to
the City, (A) UP and the City shall promptly confer and mutually agree upon the rental and other
occupancy parameters for such Real Property and a marketing program that shall aggressively
market such portion of the Real Property for lease and/or license; (B) both UP and the City shall
market such Real Property in accordance with the approved marketing plan and solicit offers for
the same; (C) each party shall. until such Real Property is leased and/or licensed, regularly
communicate and share information with each other regarding prospective tenants and licensees,
marketing opportunities and the status of their respective efforts to market such Real Property;
(D) each party shall immediately deliver written notice and copies of any offer or material
correspondence relating thereto to the other party /. both parties shall be entitled to participate
in negotiations and discussions with such prospecuve tenant or licensee); and (E) no lease or
license shall be entered into with respect to such Real Property until approved by both parties,
such approval not to be unreasonably withheld or de'~yed. Upon the execution of such lease or
license, such lease or license shall constitute a “Lease” for all purposes under this Memorandum.
In no event shall UP prioritize or favor for leasing or licensing any of its other real property
holdings within the City that are not included within the Real Property to the disadvantage of the
Other Real Property.

(2)  Leases. From and after the date hereof through and until the date
on which the Leases are transferred to the City pursuant to Section 2.2(j), UP shall not, without
the City's prior written consent, in its sole discretion, (i) transfer, sell, encumber, hypothecate,
assign, pledge. lease or grant to any person or entity any right, title and interest in and to the
Leases; or (ii) take any action or omit to take any action which will materially reduce, diminish,
limit or lessen the value or occupancy under the Leases. In addition, UP shall not. without the
City’s prior written consent. which consent shall not be unreasonably withheld or delayed, (A)
modify, amend. alter or terminate any of the Leases. except that UP may terminate any Lease for
nonpayment of rent or other material breach withcut prior authorization from City, (B) release,
discharge, reduce or waive any obligations of any of the tenants, licensees or parties thereunder
(except that UP may (1) conduct day tc day management of the Leases in the ordinary course of
business in the manner and up to ihe standard of care currently employed by UP with respect to
the Leases and other operaiing income properties of UP, and (2) continue any lawsuits presently
pending with respeci to any Lease and comply with the outcome thereof (provided that UP shall
not agree to any settlement or compromise thereof which would reduce rent, materially modify
the Lease or cause the termination of the Lease without the prior written consent of the City)); or
(C) waive any material default or monetary default under any Lease. Subject to the terms of this
Memorandum, UP shall remain and be considered the landlord and/or licensor under ail Leases
until such Lease is assigned to the City.
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2.3 Dismissal of Action; Removal of Train Restrictions.

(a) UP/SPTL Merger Litigation. Within 10 days after the later of (i) first
issuance of bonds for the Project, or (ii) the effective date of the STB approval of this
Memorandum, the City will take all necessary actions to withdraw its appeal pending before the
D.C. Circuit Court of Appeals in the City's case against the Surface Transportation Board (and
UP as an intervening party therein), D.C. Circuit Court of Appeals, Case No. 96-1418, and shall
cause such case to be dismissed with prejudice.

(b) Approval of Memorandum; Removal of Train Restrictions. Within 10
days after execution of this Memorandum by all parties, the City and UP shall jointly petition the
STB to approve this Memorandum and to impose the same as a condition of the UP/SP merger in
lieu of any other mitigation that could have been imposed pursuant to Environmental Mitigation
Conditions No. 22a through 22d in Appendix G of Decision No. 44 in the UP/SP merger.
Further, such petition shall request removal of all restrictions on the number of trains (including
trains operated by UP, BNSF, Amtrak, or any other trackage rights operator) that pass through
the City. In addition, such petition shall provide that the STB approval sought therein shall not
be effective unless and until the first issuance of bonds for the Project. If granted by the STB,
and subject to applicable law and the regulations and rules of the STB, the removal of numerical
restrictions on the number of trains that pass through the City shall remain in full force and effect
irrespective of whether the Rail Corridor and Project are ever constructed or completed. The
City agrees that upon the effective date of the STB approval of this Memorandum it will
permanently withdraw all requests made by it or on its behalf for any form of mitigation
including train limits and other operating restrictions. of any effect with respect to the UP/SP
merger other than as provided in this Memorandum, and that it will not in the future make any
further claim, demand or request for any such mitigation with respect to the UP/SP merger other
than enforcement of this Memorandum in accordance with its terms. The preceding sentence,
however, shall not be deemed to relieve UP of any obligations to implement in Reno any
mitigation measures which are applicable on a systemwide or corridorwide basis and which were
imposed on UP by the STB as a result of the UP/SP merger approval.

ARTICLE III
DESIGN

3.1 Plans and Specifications.

(a) Preparation of Plans. City shall select and engage qualified engineering
firms. architects and consultants, and/or design-build contractors. to prepare or furnish, in
compliance with current UP standards and specifications, for the Project (including the Shoo-Fly
Track) (and each portion and segment thereof) schematic designs, preliminary and final
engineering, structural and mechanical plans, preliminary and final construction pians and
specifications, and/or design progress submittals (collectively, the “Plans”™).

(b)  Approval of Plans.
(1)  During the planning and design process, or the design/build

process, as applicable, City shall deliver to UP, for its review, comment and approval, copies of
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each set of Plans for the Project (or any segment thereof), other than work to be performed
outside of the Rail Corridor. If UP’s review of such Plans in a timely and professional manner
reasonably requires UP to hire a consultant for such purpose, then. with the prior written consent
of the City, the reasonable cost of such consultant shall be a Project Cost and UP shall bill the
City for such costs in a manner to be agreed upon by the parties. UP shall provide to City and
the designer or the design/build contractor (as the case may be) any comments, suggestions or
disapprovais regarding each set of Plans, which comments, suggestions or disapprovals shall be
delivered (A) with respect to initial or intermediate Plan submittals, within thirty (30) days after
UP's receipt of such set of plans, and (B) with respect to final Plan submittals, within thirty (30)
days after UP's receipt of such final set of Plans. City shall evaluate and consider UP's
comments and suggestions in good faith, provided that City shall have no obligation to
incorporate such commerits or suggestions into the Plans, or make any revisions or modifications
to the Plans in response thereto, except as provided in this Section 3.1. If UP fails to deliver a
written disapproval, or fails to provide the reasonably detailed reason(s) therefor, within the time
periods set forth above, such Plans shall be conclusively deemed approved by UP.

(2)  Approval of the Plans shall not be unreasonably withheld, and any
disapproval shall set forth in reasonable detail the reasons therefor. Plans may be disapproved by
UP only if, in its reasonable and good faith judgment, (A) the design of the Rail Corridor is
unsafe or fails to comply with any applicable law or regulation, (B) the design will materially
and adversely affect UP's ability to operate trains over the Rail Corridor; (C) the design does not
meet UP’s customary standards and specifications as made available to the designer or
design/build contractor (to the extent such standards and specifications apply to the Project), or
(D) the design will require that UP incur substantially higher costs in future maintenance of the
main tracks than that which is currently required to keep UP’s existing main tracks through the
downtown area of the City in good condition and repair (not taking into account. however,
increased costs associated with operations in a trench and having an access road on only one side
of such Tracks, or the increased speeds at whick: trains can operate through the Rail Corridor as a
result of the Project). With respect to any portion of the Project that is constructed pursuant to
the design/build process. UP may not disapprove or request changes to any matter shown on a
design progress submittal if the subject matter of such disapproval or requested change was
shown on a prior design progress submittal approved (or deemed approved) by UP. If any
proposed Plans are disapproved. the parties shall promptly meet and negotiate in good faith to
attempt to mutually agree upon acceptable Plans. If they are unsuccessful in resolving such
dispute within 10 days thereafter. either party may submit such matter to arbitration pursuant to
Article XI below. Any material modification to any approved Plans shall be subject to UP's
reasonable approval in the manner described above.

3) Except for relocation of Amtrak’s station in Reno, UP represents
that it has full authority to approve the Plans and the construction of the Rail Corridor and that
the City will not have to seek any approvals from any other entity operating trains over the
existing Tracks with respect thereto. To the extent legally necessary, the City shall obtain prior
approval from Amtrak for relocation or modification of Amtrak’s current station in downtown
Reno.
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3.2 Phasing and Scheduling.

(a) Project Segments. City shall determine the specific segments or
components of the Project and the specific order in which the segments or components shall be
planned and constructed. City shall use reasonable efforts to keep UP reasonably informed of
proposed phasing and scheduling for the Project, and the sequence in which City intends to
construct specific segments or components and shall reasonably consider suggestions regarding
such matters made by UP, provided that City shall have the right to determine the sequence in
which each segment shall be constructed. and the schedule on which such segment shall be
constructed. City shall not be obligated to construct segments in a contiguous sequence (i.e., one
segment may be constructed in the eastern portion of the Rail Corridor, with the next segment to
be constructed in the western portion of the Rail Corridor).

(b) Schedules. Promptly after deciding that it will commence construction of
any segment of the Project, City shall deliver to UP a construction schedule for that segment,
setting forth in chronological order City's anticipated times for commencement of construction
and/or the construction periods for the various portions of that segment, which schedule City
may revise from time to time as necessary (in City's reasonable judgment). All revisions by the
City to the construction schedule shall be promptly delivered to UP. City shall use commercially
reasonable efforts to cause its engineers and consultants to complete the Plans (or, for any
portions of the Project constructed using a design/build process. City shall cause the design/build
contractor to complete design progress submittals) for each segment of the Project in the general
order of the City's phasing schedule (as revised from time to time). The City will use its
reasonable efforts to avoid material adverse interference with UP’s train operations on UP’s
existing main tracks (prior to the severance thereof), the Reno Branch Connection Track and the
Shoo-Fly Track. Requests for cessation of UP’s operations to allow work in close proximity to
the active track(s) shall be requested at least 7 days in advance by the City or its contractors. UP
shall comply with all such reasonable requests insofar and they do not cause significant delays to

JP’s train schedules and operations.

ARTICLE 1V
CONSTRUCTION

4.1 Severance of Existing Mainline Track. Notwithstanding anything to the
contrary contained herein. the City may not sever UP's existing main rail lines in connection with
the Project unless and until: (i) the Shoo-Fly Track has been accepted by UP, in its reasonable
discretion, and placed in service: (ii) the City has certified to UP in writing that it has received
sufficient funds, or legally binding funding commitments, to pay for the portions of the Project
necessary to construct the trench and install the Track and Track Support Structures in the Rail
Corridor; (iii) the City has entered into binding construction contracts covering the work
described in clause (ii) of this Section with a contractor reasonably approved by UP and has
issued a notice to proceed to the contractor thereof;, (iv) City has certified in writing to UP that
all environmental permits and approvals necessary to construct the Rail Corridor have been
obtained from all agencies with jurisdiction over construction of the Rail Corridor; (v) City has
obtained 2nd there is in full force and effect one or more performance bonds issued by a bonding
company(ies), and in form and substance, reasonably satisfactory to UP, which bond shall
guarantee and insure the timely completion by the City’s contractor(s) of the entire Rail Corridor
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as designed by City and approved by UP: (vi) the STB has acted as set forth in Section 2.3(b)
and written notice thereof has been provided by the STB to the parties: and (vii) all legal actions
by City against UP, involving the merger of the UP and SP as described in Section 2.3(a) have
been withdrawn and dismissed with prejudice. The City shall give UP 30 days' advance notice
of the date it intends to sever the existing mainline tracks.

4.2  Construction in accordance with Approved Plans. The City shall cause
the Project to be constructed in accordance with the Plans as approved by UP. Once
commenced. the City shall use commercially reasonable efforts to cause construction of the
trench portion of the Project to proceed with reasonable diligence to completion and the City
shall use commercially reasonable efforts to enforce all construction contracts and any
performance bond(s). The City shall cause the Prcject to be built in a good and workmanlike
manner and in accordance with accepted construction industry standards.

4.3 Utility Relocation.

(a) Except to the extent provided in Section 4.3(b), if relocation of existing
utilities or easements is necessary or desirable to allow construction of the Project, the City shall
be responsible for such relocations. UP agrees that the City may cause some or all of such utility
relocation to occur before the existing UP mainline tracks are severed in order to reduce the time
that UP will be using the Shoo-Fly Track. Any utility to be located over or under UP’s existing
main tracks. while still in use by UP, shall be subject to the approval of UP, such approval not to
be unreasonably withheld or delayed. prior to the relocation thereof.

(b)  If, under UP's existing agreements with third party permit or easement
holders, the third party is obligated to relocate, at the cost of such third party, the facilities that
must or are desired to be relocated as a result of the Project, then UP shall notify each such third
party that it must relocate its facilities in accordance with the agreement between UP and such
third party and thereafter take such reasonable steps as are necessary to cause each such third
party to comply with such agreement. To the extent assignable, UP may assign all of its interest
and rights under one or more of such agreements to the City upon reasonable advance written
notice and the City thereafter may take such action as it, in its sole discretion, deems necessary to
obtain relocation at the expense of the third party(ies). Upon such assignment, the City shall also
be entitled to any payments, revenues or income derived or generated under such agreements.
Costs incurred by the City in connection therewith shall be deemed Project Costs.
Notwithstanding the foregoing, the provisions of this Section 4.3(b) shall not apply to the
relocation of the utilities of the City or its departments and agencies. which relocation shall be
undertaken as a Project Cost.

4.4  Permits and Licenses. Except as otherwise provided in this Agreement
and other than for work performed by or on behalf of UP, City shall furnish, or cause to be
furnished. at City's sole cost and expense, all permits, licenses, labor, materials, tools and
equipment for the design and construction of the Project (including the Shoo-Fly Track). UP
shall reasonably cooperate with the City's efforts to obtain any such permits and licenses that the
City is required to obtain.
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45  Compliance with Law. City's construction of the Project shall comply in
all material respects with all applicable legal requirements.

4.6 Flagging. UP shall provide all necessary flagging protection against
conflicts with train operations and similar activities to assure safe operations during construction
of the Project. City shall reimburse UP for UP's reasonable costs and expenses incurred in
connection with providing flagging protection, and such costs shall be Project Costs.

4.7 Cooperation.

(a) It is the parties’ intent that the Project and the Rail Corridor be constructed
and completed and be a successful endeavor between the parties. The parties also acknowledge
that the failure of the Project and the Rail Corridor is not in the interest of either party. To effect
the parties’ intent, each party agrees at all times to act in good faith and to reasonably cooperate
with the other party to effect the terms of this Memorandum and to facilitate the successful
completion of the Project and the Rail Corridor. Safety shall be considered paramount at ali
times.

(b) The scope and complexity of constructing the Project is such that some
inconvenience and interference with UP's rail operations are inevitable. UP and City shall
reasonably and in good faith cooperate (i) during the planning and construction process to
minimize such inconvenience and interference and to facilitate the efficient and timely
construction of the Project, and (1) in the scheduling and construction of the Project, including,
without limitation, cooperating to obtain all permits and licenses necessary to construct the

Project, and UP shall cooperate in City's efforts to obtain all financing necessary to construct the
Project.

(c) In addition to the foregoing, (i) UP shall use reasonable efforts to conduct
its rail operations on and around the Property in a manner designed not to interfere with the
construction of the Project. (ii) the City and its contractors shall use reasonable efforts not to
interfere with normal train operations and not to encroach within 15 feet of the then active rail
line (however, the parties recognize that due to physical constraints at several locations, such 15
foot limitation may be reduced with UP’s approval, which shall not be unreasonably withheld
and may only be withheld based upon safety issues), (iii) UP shall grant to City and/or City's
contractors, at no cost or consideration, temporary access licenses on terms and conditions
reasonably acceptable to UP (including reasonable provisions requiring City’s contractors to
indemnify, defend and hold harmless UP from and against all actual liabilities, losses, actions,
penalties, claims, demands. damages, detriments, costs, charges, judgments and expenses
(including, without limitation, reasonable attorneys' fees and costs) which arise from the City's
use of such licenses, provided such indemnity shall not cover the negligence or willful
misconduct of UP, its agents, representatives, employees, consultants, officers, directors and
invitees). over portions of UP's other property to the extent reasonably necessary for the
construction of the Pioiect, and vehicular and pedestrian ingress thereto and egress therefrom,
and for the storage and sw2ging of construction materials and equipment, provided that such
licenses shall not materially impair UP's existing or reasonably contemplated use of or freight
rail operations on such other property, and (iv) UP shall grant to City at no cost or consideration,
permanent easements in, on, over and under portions of UP's other property for subjacent and
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lateral support. and for the placement of any underground footings. foundations, facilities,
pipelines or utilities set forth in the Plans or otherwise easonably necessary for the Project (or
relocated as a result of the Project); provided that, for such consents not set forth in the Plans, (x)
such easements shall not materially impair UP's existing or reasonably contemplated use of or
freight or passenger rail operations on such other property, (y) City shall pay all costs relating to
the use by City of such easements (including, without limitation, the costs of relocating any
existing utilities or other facilities therein), and (z) such easements shall be on terms and
conditions reasonably acceptable to UP (including reasonable provisions requiring City to
indemnify, defend and hold harmless UP from and against all liabilities. losses, actions.
penalties, claims. demands. damages. detriments, costs, charges. judgments and expenses
(including, without limitation, reasonable attorneys' fees and costs) which arise from the City's
use of such easements, provided such indemnity shall not cover the negligence or willful
musconduct of UP, its agents. representatives. employees, consultants, officers, directors and
invitees).

ARTICLE V
OWNERSHIP OF PROJECT IMPROVEMENTS

5.1  Ownership Of Proiect Improvements. Upon completion of the Project,
the City shall own all Project improvements, structures. buildings and facilities, other than all
Track and Track Support Structures, which will be owned by UP. To the extent UP does not do
such work pursuant to Section 2.2(g), the contractor which removes any existing Track from
UP's right of way or the Shoo-Fly Track shall be responsible for the disposal thereof and shall be
entitled to any salvage value thereof.

§.2  Signboard Agreements, Fiber Optic Lines and Longitudinal Pipelines.
UP shall retain all presently existing signboard agreements and licenses, fiber optic lines,

longitudinal pipelines and easements reiated thereto on or under the Rail Corridor Real Property
and all rights. liabilities, obligations. income and revenues arising therefrom or thereunder;
provided, however, that such lines. pipelines and easements shall be subject to relocation as a
result of the Project. which relocation shall be a Project Cost. UP shall also retain (i) the non-
exclusive right to grant additional easements and/or licenses for fiber optic lines and longitudinal
pipelines on or under the Rail Corridor Real Property: and (ii) the right. with respect to existing
fiber optic lines and easements, to grant additional rights for additional fiber optic lines within
the existing fiber optic easement areas; provided, however, that, in connection with any grant
under clauses (i)-(ii). such fiber optic lines, longitudinal pipelines and easement or license areas
shall not adversely affect the Project or the Rail Corridor. or the construction, operation , safety,
maintenance and costs thereof (unless UP agrees in writing to bear such additional costs).
Notwithstanding the rights retained and reserved by UP under this Section, upon the conveyance
of the Rail Corridor Real Property to the City, the City shall also have the non-exclusive right to
grant easements and/or licenses for fiber optic lines and longitudinal pipelines on or under the
Rail Corridor Real Property; provided, however, that such fiber optic lines. longitudinal pipelines
and easement or license areas shall not adversely affect the Project or the Rail Corridor, or the
construction, operation , safety, maintenance and costs thereof (unless the City agrees in writing
to bear such additional costs).

11/30/98
L.A3:858252.1C




ARTICLE VI
MAINTENANCE

6.1 Maintenance of Track, Track Support Structures, and Access Road.

UP shall be responsible, at its sole cost and expense, for all maintenance, repair, replacement
and/or improvements to the Track, Track Support Structures and the Access Road components of
the Rail Corridor from and after the date of its acceptance thereof (which acceptance shall be
deemed to have occurred upon UP's commencement of rail operations over the Rail Corridor at
main line speeds of up to 60 mph).

6.2 Maintenance of Non-Rai! Components. The City shall be responsible,
at its sole cost and expense, for all maintenance. repair, replacement and/or improvement to the
Non-Rail Components of the Rail Corridor. The City shall have the right to use the Access Road
to inspect, maintain, repair, replace and/or improve all or any portion of the Non-Rail
Components and agrees to pay UP’s reasonable out of pocket costs for necessary flagging
protection under Track Workers Safety Regulations. To the extent necessary or desirable for the
City to perform such functions, UP and the City shall establish periods of not less than six
consecutive hours no more often than once every 24 hours during normal business periods in
which train operations will be limited to one track, or if necessary, halted. through the Rail
Corndor.

6.3  Drainage Facilities in Trench. The City shall be responsible for
maintenance and operation of (i) any drainage systems in the depressed portion of the Rail
Corridor designed to collect groundwater infiltrating into the trench, and (ii) the main
underground drainage system (including catch basins) into which surface water is deposited from
the surface collection system in the depressed portion of the Rail Corridor (the facilities
described in clauses (i) and (ii) are referred to herein as the “Main Drainage System”). The
City shall also be responsible for the treatment. if any, of groundwater and surface water
deposited in the Main Drainage System to the extent required by governmental authorities prior
to its disposal. UP shall be responsible for maintaining the surface water collection and surface
drainage system (up to but not including the catch basins) in the Rail Corridor, which surface
water collection and surface drainage shall be part of the Track Support Structures.

6.4  Maintenance of Shoo-Fly Track and Reno Branch Connection Track.
UP shall be responsible, at its sole cost and expense, for maintaining the Shoo-Fly Track, grade

crossing surfaces (within 2 feet of the nearest rail) and all related signal systems and crossing
protection equipment while trains operate thereon as the bypass track during construction of the
Project. UP shall be responsible, at