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Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423
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Dear Mr. Williams:
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are an original and 20 copies of a document designated as UP/SP-

201, Applicants’ First Set of Interrogatories and Document
Requests To Bartlett Elevator Co.
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UNION PACIFIC CORPORATION, UNION PACIFLC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
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RIO GRANDE WESTERN RAILROAD COMPANY

Docket No. AB-3 (Sub-No. 130)
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IN KIOWA, CROWLEY AND PUEBLO COUNTIES, COLORADO
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THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
== DISCONTINUANCE OF TRACKAGE RIGHTS -~
TOWNER-NA JUNCTION LINE
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APPLICANTS’ FIRST SET OF INTERROGATORIES AND
DOCUMENT REQUESTS TO BARTLETT ELEVATOR CO.
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UP/SP-201

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER -~
SOUTHERIY PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

Docket No. AB-3 (Sub-No. 130)

MISSOURI PACIFIC RAILROAD COMPANY
== ABANDONMENT --
TOWNER-NA JUNCTION LINE
IN KIOWA, CROWLEY AND PUEBLO COUNTIES, COLORADO

Docket No. AB-8 (Sub-No. 38)

THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY
== DISCONTINUANCE OF TRACKAGE RIGHTS --
TOWNER-NA JUNCTION LINE
IN KIOWA, CROWLEY AND PUEBLO COUNTIES, COLORADO

APPLICANTS’ FIRST SET OF INTERROGATORIES AND
DOCUMENT REQUESTS TO BARTLETT ELEVATOR CO.

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and
the Discovery Guidelines entered in this proceeding on
December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW,

SPCSL and DRGW direct the following interrogatories and

document requests to Bartlett Elevator Company ("Bartlett").

Responses should be served as soon as possible, and
in no event later than 15 days from the date of service
hereof. Bartlett is requested to contact the undersigned

promptly to discuss any objections or questions regarding




U

these requests with a view to resolvinc any disputes or issues
of interpretation informally and expeditiously.
DEFINITIONS AND INSTRUCTIONS

I. "Applicants" means UPC, UPRR, MPRR, SPR, SPT,
SSW, SPCSL and DRGW.

II. "Board" means the Surface Transportation Board.

III. “BN/Santa Fe" means the Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe Railway
Company.

IV. "The BN/Santa Fe Settlement Agreement! means
the agreement between UP and SP and BN/Santa Fe dated
September 25, 1994, as supplemented by the Novemker 18, 1995
agreement between those parties.

V. "The BN/Santa Fe Settlement Agreement Lines"
means the lines that BN/Santa Fe will receive trackage rights

ﬂover or purchase under the BN/Santa Fe Settlement Agreement.

VI. "CNW" means Chicago and North Western Railway
Company.

VII. "DRGW" means The Denver and Rio Grande Western
Railroad Company.

VIII. "Document" means any writing or other
compilation of information, whether printed, typed,
handwritten, recorded, or produced or reproduced by any other
process, including but not limited to intra-company

communications, correspondence, telegrams, memoranda,




contracts, instruments, studies, projecticns, forecasts,
summaries cr records of conversations or interviews, minutes
or records of conferences or meetings, records or reports of
negotiations, diaries, calendars, photographs, maps, tape
recordings, computer tapes, computer disks, other computer
storage devices, computer programs, computer printouts,
models, statistical statements, graphs, charts, diagrams,
plans, drawings, brochures, pamphlets, advertisements,
circulars, trade letters, press releases, invoices, receipts,
financial statements, accounting records, worksheets, drafts,
revisions of drafts, ¢nd original or preliminary notes.
Further, the term "document" includes
(a) both basic records and summaries of such
records (including computer runs);
both original versions and copies that differ
in any respect from original versions; and
both dccuments in the possession, custody or
control of Eads and documents in the
possession, custody or control of consultants
or others who have assisted Eads in connection

with this proceeding.

IX. "Bartlett" means Bartlett Elevator Company.

X. "The IC Settlement Agreement" means the
agreement bectween UP and SP and Illinois Central Railroad

Company dated January 30, 1996.




XI. "Identify," when used in relation to an

individual, corporation, partnership or other entity, means to

state the name, address and telephone number thereof.
"Identify," when used in relation to a document, means to
(a) state the nature of the document (e.g., letter,
memorandum, etc.);
state the author, each addressee, each
recipient, date, number of pages, and title of
the document; and
(c) provide a brief description of the contents of
the document.
XII. "MPRR" means Missouri Pacific Railroad
Company.
XIII. "Produce" means to make legible, complete and
exact copies of responsive documents and send them by
/expedited delivery to the undersigned counsel. The originals
of responsive documents should be retained in the files of
Eartlett, its counsel, or the consultants or others who have
assisted Bartlett in connection with this proceeding and have
documents in their possession, and made available if
requested. Applicants will pay all reasonable costs for
duplication and expedited delivery of documents to their

attorneys.




XIV. "Relating to" a subject means referring to,

discussing, describing, dealing with, consisting of, or

constituting, in whole or in part, the subject.

XV. "SP" means SPT, SSW, SPCSL and DRGW.

XVI. "SPCSL" means SPCSL Corp.

XVII. "SPR" means Southern Pacific Rail
Corporation.

XVIII. "SPT" means Southern Pacific Transportation
Company.

XIX. "SSW" means St. Louis Southwestern Railway
Company.

XX. "Shipper' weans any user of rail services,
_ncluding but not limited to a consignor, a consignee, and a
receiver.

XXI. "Southern Pacific" means SPR and SP.
J XXII. "This proceeding" means Finance Docket
’No. 32760 and all subdockets and related dockets.

XXIII. "UP" means UPRR and MPRR, including the
former CNW.

XXIV. "UPC" means Union Pacific Corporation.

XXV. "UPRR" means Union Pacific Railroad Company.

XXVI. "The UP/SP merger" means the transactions
proposed in this proceeding, including all related
applications.

XXVII. "Union Pacific" means UP and UPC.




XXVIII. "“The Utah Railway Settlement Agreement"
means the agreement between UP and SP and Utah Railway Company
dated January 17, 1996.

XXIX. Discovery responses should be supplemented
when a supplemental response is required pursuant to 49 C.F.R.
§ 1114.29.

XXX. Documents need not be produced if they have
been produced by Applicants in this proceeding.

XXXI. Produce a privilege log in accorcdaince with
the yuidelines established at the December 20, 1995 discovery
conference (Tr., pp. 313-14).

XXXII. References to railroads, shippers,
consultants or companies (including Bartlett) include
affiliates, subsidiaries, officers, directors, employees,

attorneys, agents and representatives thereof.

J XXXIII. All uses of the conjunctive include the

disjunctive and vice versa. Words in the singular include the
plural and vice versa.
XXXIV. Unless otherwise specified, these requests
cover the period January 1, 1993 and thereafter.
INTERROGATORIES
1. Provide a short description of the business
conducted at Bartlett’s Eads facility (for example "grain

elevator," "fertilizer distributor").




2. State, by year and type of grain (wheat, corn,
etc.), the number of bushels of grain moved out of Bartlett’s
Eads facility during 1994 and 1995.

3. State, by year and type of grain (wheat, corn,
etc.), the number of bushels of grain bought of sold by
Bartlett’s Eads facility during 1994 and 1995 which was not

moved through one of the elevators listed in the answer to

Interrogatory No. 1.

4. List the specific locations and types of
facilities to which Bartlett’s Eads facility shipped the grain
identified in response to Interrogatories Nos. 2 and 3.

5. 1If any of the grain identified in resvonse to
Interrogatories Nos. 2 and 3 was not shipped over the Towner-
NA Junction rail line, how was it shipped (for example, owned
or leased truck, commercial motor carrier, etc.)?

J 6. List the names and addresses of the motor
carriers or truck operators that trucked grain from any of the
elevators listed in your response to Interrogatory No. 1
during 1994 and 1995. If there are too many to list
separately, you may answer "numerous."

7. State, by year and type of fertilizer (dry,
liquid, anhydrous ammonia, etc.), the tons of fertilizer
Bartlett’s Eads facility purchased in 1994 and 1995.

8. 1If Eads presently owns or leases any trunks

(including truck tractors or trailers), list the type and what




you normally use each truck for. You may exclude small
vehicles suc'' as pickup trucks and vans from your answer.
9. State the names znd business addresses of the

facilities which believed to be competitors for the Bartlett

facility at Eads. If the number of competitors is greater

than five, so indicate and state the names and addresses of
the firms you believe to be your five principal competitors.
oC S

1. Produce copies of the annual report for
Bartlett at Eads for the most recent two years available. If
your annual reports are not produced for this facility, any
existing financial reports or statements that show the
financial results of the operations of Bartlett’s Eads
facility for these years need be produced. This document
production request covers only financial reports or statements
J/that already exist, and does not require any such reports or

/
statements to be created.




CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

Attorneys for Southern
Pacific Rail Corporation,
Southern Pacific Transportation

Company, St. Louis Southwestern
C Corp. and

\'4 io ande

Western Railroad Company

April 4, 1996

Respectfully submitted,
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(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179

s

ARVID E. ROACH II
J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

20044-7566

Attorneys for Uni cifi
Corporation, Union Pacific
Railroad Company and Missouri
Pacific Railroad Company




CERTIFICATE OF SERVICE

I, John B. Bulgozdy, certify that, on this 4th day of

April, 1996, I caused a copy of the foregoing document to be
served by facsimile and overnight delivery on Frank B. Miller,
Manager, Bartlett & Co. Grain, 1401 Maine Street, P.O. Box 328,
Eads, CO 81036, and by first-class mail, postage prepaid, or by
a more expeditious manner of delivery on all parties appearing
on the restricted service list established pursuant to
paragraph 9 of the Discovery Guidelines in Finance Docket No.
32760, and on

Director of Operations Premerger Notification Office

Antitrust Division Bureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

T Ig
ohn B. Bulgozdy







Tizem” No.

G e
page Count P
[or 4425 /& /55 ARKINS CUNNINGHAM
; ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600

FACSIMILE 202 973-7610
WRITER'S DIRECT DIAL 1800 ONE COMMERCE SGUARE
(202) 973-7605 2003 MARKET STREET
PHILADELPHIA, PA 19103-7042
215 851-6700
FACSIMILE 215 851-6710

April 4, 1996

BY HAND

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: PFinance Docket No. 32760, U
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Dear Mr. Williams:
Enclosed for filing in the above-captioned proceeding
are an original and 20 copies of a document designated as UP/SP-

203, Applicants’ Third Set of Interrogatories and Requests for
Production of Documents.

erald P. Norton

cc: Restricted Service List
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UP/SP-203

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ THIRD SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL 7.. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018

San Francisco, California 94105 (610) 861-3290
(415) 541~1000
JAMES V. DOLAN
PAUL A. C.TNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
‘washington, D.c. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000
Attorneys Sout

Pacific Rail Corporation, ARVID E. ROACH II
Southe acifi s i J. MICHAEL HEMMER

Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway C S . Covington & Burling

e De i 1201 Pennsylvania Avenue, N.W.
Weste ai P.0. Box 7566
Washington, D.C. 20044-7566
(202) 662-5388

~ ENTERED
Office of the Secretary —T’ Attorneys for Union Pacific
! | Corporation, Union Pacific
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UP/SP-203

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD C 'MPANY
== CONTROL AND MERGER =--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ THIRD SgT OF éNTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS
Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and
the Discovery Guidelines entered in this proceeding on
December 7, 1995, and the rulings of Judge Nelson on March 8,
1996 ("March 8 rulings"), Applicants UFC, UPRR, MPRR, SPR,
SPT, SSW, SPCSL and DRGW direct the following interrogatories
and document requests to each party ("you") who made a filing
on or about March 29, 1995, and is listed in Appendix A. You
/should respond to those requests designated for response by

you .

Responses should be delivered as soon as possible,

and in no event later than 5:00 p.m. on the sixth calendar day

from the date of service hereof (see March 8 rulings, Tr.
2061). According to Judge Nelson, claims of undue burden must
"be detailed as tc time, money, physical limitations,
geography, or any other factors making the alleged burden"

(id., Tr. 2061), and you must bring documents for which claims




of irrelevance or privilege are made to a hearing on or about
April 12, 1996, for review by the Administrative Law Judge and
immediate production (id., Tr. 2056). You are requested to
contact the undersigned promptly to discuss any objections or
questions regarding these requests with a view to resolving
any disputes or issues of interpretation informally and
expeditiously.
DEFINITIONS AND INSTRUCTIONS

Applicants incorporate by reference the definitions
and instructions in their first set of interrogatories and
requests for production of documents. [A copy of those
definitions and instructions is enclosed for parties not
served with a first set.]

"March 29 filings" means any filing due March 29,

1996, that you made or served in response to the Application,

Jincluding documents that were put or due to put in a document

/

depository on or about April 1, 1996, in conjunction with

those filings, pursuant to the March € rulings, or in response
to the first set of discovery requests.
INTERROGATORIES
1. To the extent not done as part of your prior
discovery responses or March 29 filings, identify and describe
any agreements or understandings that you have with any other
party to this proceeding regarding positions or actions to be

taken in or otherwise relating to this proceeding, including




any "joint defense" or "common interest" agreement, or any
confidentiality agreement on which you rely in objecting to
discovery requests or invoking an informers privilege or other
privil:ge. ([Routine procedural agreements, such as agreements
concerning the order of questioning at depositions or the
avoidance of duplicative discovery, need not be identified.

If Conrail contends that any aspect of such agreement is
privileged, state the parties to, date of, and general subject
of the agreement.] [All but CR, Dow, KCS8]

2. If you contend in your March 29 filing that
reduction from 3-to-2 in the number of railroads serving
various shippers or markets as a result of the merger is a
reason for denying approval, state whether you contend that
two Class I railroads would always compete less vigorously
than three Class I railroads would in any given market. [All
but CR, Dow, KC8]

3. The testimony of Richard Peterson on behalf of
Applicants describes, at pages 172-75, the views of a number
of shippers with respect to competition between a merged UP/SP

and BNSF. State whether you believe that those shippers are

correct or incorrect in the expectations they have expressed

in their statements filed in this proceeding concerning the
effects of a UP/SP merger on competition and explain the

reasons for that answer. [All but CR, Dow, KC8]




4. Identify all shippers who you claim have
expressed support for your position in this proceeding in your
March 29 filings who are presently served at a point of origin
or destination by both UP and SP directly. [All but CR, Dow,
KC8)

5. If you contend that there are significant
investments in irprovements of its railroad that SP could or
should have made, or can and should make, identify them and
describe any rates of return, hurdle rates, or like standards
you use for determining whether to invest in improvements in
your business. [All Lut Govts, 4ssns])

6. Describe any agreements or understandings
entered into between Conrail and Phillips Petroleum since
November 30, 1995, relating to rail transportation rates.
[Phillips])

7. To th2 extent not done as part of your prior
discovery responses or March 29 filings, as to each power
plant that your March 29 filings specifically indicate may be
affected by the UP/SP merger, or that is referred to in those
filings as recent situations where both SPRB and Colerado/Utah
coal have been or are being used successfully in the same
power plant, and as to each mine used as a source of coal used

at such plant, state the tonnage, average minehead price,

average delivered price, BTU contert, and percentage sulphur




content of the coal used by that plant. [CPL, P8 Colo., P8, 8.
Ant, TVA)

8. To the extent not done as part of your prior
discovery responses or March 29 filings, identify the
participants in the meeting referred to in the penultimate
sentence on p. 16 of the Verified Statement of William L. Gebo
in DOW-11. ([Dow]

9. To the extent not done as part of your prior
discovery responses or March 29 filings, identify all efforts
taken by Dow to pursue the "follow-up discussions" referred to
on p. 16 of the Verified Statement of William L. Gebo in DOW~-
11. [Dow]

10. 7o the extent not done as part of your prior
discovery responses or March 29 filings, summarize the action
taken by Dow concerning each item on the agenda for the

/meeting referred to at p. 14 in the Gebo Verified Statement.

" [Dow)

11. To the extent not done as part of your prior
discovery responses or March 29 filings, describe all
discussions between Dow and other companies about ways to
finance the project referred to on p. 14 of the Gebo Verified
Statement. [Dow]

12. When did Dow first consider the possibiliiy
that SP might be purchased by the UP. [See Gebo Verified

Statement p. 14)] [Dow])




13. To the extent not done as part of your prior
discovery responses or March 29 filings, identify the "SP
counterpart" referred to in the Verified Statement of Paul
Carey et al., at p. 49 and any documents relating to the
incident described. [CR]

14. Identify all persons (other than Hunt and
Oderwald) who assisted in the preparation of the study
discussed in the Hunt/Oderwald statement. [CR, KCS8]

15. Identify each new locaticn (as compared to the
1994 Waybill Sample) in the Quantanet Intercarrier Routing
Model used in the study produced by Hunt and Oderwald where
BN/Santa Fe was treated as able to originate and terminate
traffic by reason of the BN/Santa Fe Settlement. ([CR, KCS8]

16. Fcr each new location identified in response to

the preceding question, state whether for purposes of the

/study presented by Hunt and Oderwald BN/Santa Fe was treated

/

as able to originate or terminate traffic directly. [CR, KCS]
17. 1Identify and describe any and all limitations
imposed as part of the study prepared by ALK Associates, Inc.
on the ability of BN/Santa Fe to originate, terminate, or
carry traffic, including without limitation: (a) any
geographic limitation; (b) any minimum volume thresholds
applied to locations; and (c) any limitations related to

voluntary haulage agreements. [CR, KC8])




18. State whether railroad origins and destinations
as referenced in the first full paragraph of page 4 of the
verified statement of Hunt and Oderwald were defined on the
basis of Business Economic Area (BEA): (a) for intermodal
traffic, and (b) for automobile traffic. [CR, KC8]

19. Identify and describe all adjustments made by
ALK Associates, Inc. and used in the study presented by Hunt
and Oderwald to the 1994 ICC Waybill Sample or to the network
used as part of the ATD model, including, without limitation,
adjustments:

to account for changes in railroad
ownership, operations, or operating rights
that have taken place since 1994.

to account for rebilling of freight
traffic.

to model nodes where more than one
Standard Point Location Code was assigned
to a node.

to account for intermodal traffic to and
from truck hub locations. [CR, KC8]

20. Identify and explain any reassignments of tri-

level and intermodal movements to new or different nodes by

ALK Associates, Inc. in preparing the study presented by Hunt

and Oderwald. [CR, KCS8]




21. 1Identify and describe the classification of
junction types (e.g., run through; through block; daily
switching; less than daily switching) that were assigned in
the Quantanet Intercarrier Routing Model used in preparation
of the study produced by Hunt and Oderwald, including the
basis for those classifications (e.g., average daily volume)
and the impedances assigned to each classification in the
final calibrated routing model. ([CR, KCS8]

22. 1Identify each new interline junction betweer
BN/Santa Fe and another carrier created as part of the study
produced by Hunt and Oderwald. [CR, KC8)

23. For each new interline junction identified in
response to the preceding question, identify the junction
classification and impedance values assigned in the Quantanet

Intercarrier Routing Model as used in the study produced by

/Hunt and Oderwald. [CR, KC8]

'

24. 1Identify and describe any differences in
impedance assigned to the node or nodes representing the
Laredo, Texas gateway with Mexico for traffic interchanged
with (a) UP and (b) The Texas Mexican Railway. ([CR, KCS]

25. State whether ALK Associates, Inc. had
completed its calibration of impedances for the Quantanet
Intercarrier Routing Model using the 1994 Waybill (other than

the ATD Model Pecalibration discussed at pages 8 and 9 of the




verified statement of Hunt and Oderwald) prior to its
retention by Conrail for this proceeding. [CR, KC8]

26. Identify all junctions in the waybill sample
that were eliminated in the Quantanet Intercarrier Routing
Model used in the study presented by Hunt and Oderwald. [CR,
KCS8]

27. 1Identify all measures used by ALK Associates,
Inc. to determine whether the Quantanet Intercarrier Routing
Model was unbiased as used in the study presented by Hunt and
Oderwald. [CR, KCS8]

28. Identify and describe all measurements of the
quality of the Quantanet Intercarrier Routing Model that were
performed in preparation of the study presented by Hunt and
Oderwald. [CR, KC8]

29. Identify and descr.be any comparisons that have

/been made by ALK Associates, Inc. over the past five years of

" the impact on traffic flows of a proposed change in the rail

network estimated by the "ATD Model" referenced in the
verified statement of Hunt and Oderwald and the actual changes
in traffic flows that resulted from such change. [CR, KC8]
30. Identify any screens used by ALK Associates,
Inc. as part of its estimation of market shares to eliminate
routes that are considered unlikely to attract traffic,
including screens applied at the time the origin, origin

carrier, termination, termination carrier "quads" are formed




for the Quantanet routing model and those applied after routecs
are generated. [CR, KC8]

31. Describe any filtering or other process used by
ALK Associates, Inc. to divert traffic from base 1994 routes
to new routes after estimates were made of the market share
eacih route is likely to attract. [CR, KC8]

32. Identify all calibrations to the ALK Advanced
Traffic Diversion Model ("ATD Model") for each year from 1991
through the present, and produce all documents relating to or
setting for the reason(s) for each such calibration. [CR,
KC8]

DOCUMENT REQUESTS

1. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all documents

or data relied upon by any person whose verified statement you

/submitted in your March 29 filings. [All but CR, Dow, KCS]

/

2. To the extent not done as part of your prior
discovery responses or March 29 filings, produce machine-
readable versions, if they exist, of documents or data you
submitted as part of your March 29 filings, of documents or
data included as work papers, or of documents or data relied
upon by persons whose verified statement you submitted in your
March 29 filings. [All but CR, Dow, KC8]

3. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all studies,




analyses or reports discussing benefits or efficiencies that
may result from the UP/SP merger. [All but CR, Dow, KCS8)

4. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all studies,
analyses or reports discussing potential traffic impacts of
the UP/SP merger. ([All but CR, Dow, KC8]

5. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all studies,
reports or analyses discussing competitive impacts of the
UP/SP merger, including but not limited to effects on the
following (a) market shares, (b) source or destination
competition, (c) transloading options, or (d) build-in or
build-out options. ([All but CR, Dow, KC8]

6. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all documents

Jfound in the files of officers at the level of Vice President

or above, or other files where such materials would more

likely be found, discussing the BN/Santa Fe Settlement
Agreement, the IC Settlement Agreement, or the Utah Railway
Settlement Agreement. ([All but CR, Dow, KCS8]

7. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents
found in the files of cofficers at the level of Vice President

or above, or other files where such materials would more




likely be found, discussing conditions that might be imposed

on approval of the UP/SP merger. (All but CR, Dow, KC8]

8. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all studies,
reports or analyses, found in the files of officers at the
level of Vice President or above, or other files where such
materials would more likely be found, discussing actual or
potential competition between UP and SP. ([All but CR, Dow,
KCS8]

9. To the extent not done as part cf your prior
discovery responses or March 29 filings, produce all studies,
reports or analyses, found in the files of officers at the
level of Vice President or above, or other files where such
materials would more likely be found, discussing competition
between single-line and interline rail transportation. [All
Jbut CR, Dow, KC8]

; 10. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all studies,
reports or analyses, found in the files of officers at the
level of Vice President or above, or other files where such
materials would more likely be found, discussing the benefits
of any prior Class I rail merger or rail mergers generally.
(All but CR, Dow, KCS]

11. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all studies,




reports or analyses, found in the files of officers at the
level of Vice President or above, or other files where such
materials would more likely be found, <iscussing the financial
position or prospects of SP, if those filings discussed that
subject. ([All but CR, Dow, KCS8]

12. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all
commuriications with other parties to this proceeding
discussing the UP/SP merger or the BN/Santa Fe Settlement
Agreement, and all documents relating to such communications.
{All buc CR, Dow, KC8]

13. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all
presentations, solicitation packages, form verified

statements, or other materials used to seek support from

/oublic officials, or any shipper or other party in this

proceeding, for a position being taken or proposed or

considered by you or any other party in this proceeding. [All
but CR, Dow, KC8]

14. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all
presentations, letters, memcranda, white papers or other
documents sent or given to DOJ, DOT, any state Governor’s,
Attorney General’s or Public Utilities Commission’s (or

similar agency’s) office, any other government official, any




consultant, any chamber of commerce, or any shipper or trade
organization relating to the UP/SP merger. [Even if not
producing them, you should identify documents submitted to law
enforcement officers under an explicit assurance of
confidentiality.] [All but CR, Dow, KC8]

15. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all notes or
memoranda of any meetings with DOJ, DOT, any state Governor’s,
Attorney General’s or Public Utilities Commission’s (or
similar agency’s) office, any other government official, any
consultant, any chamber of commerce, or any shipper or trade
organization relating to the UP/SP merger. [You should
identify but need not produce documents prepared by your
counsel.] [All but CR, Dow, KCS8]

16. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all studies,

4

analyses or reports discussing or reflecting shipper surveys

or interviews concerning the quality of service or
competitiveness of any railroad participating in this
proceeding. [All but CR, Dow, KCS8]

17. To the extent not done as part of your prior
discovery responses or March 29 filings, if those filings
discussed such a condition or sale, produce all documents
discussing the price to be paid for, or the value of, any UP

or SP lines that might be sold pursuant to a condition to




approval of, or otherwise in connection with, the UP/SP
merger. [All but CR, Dow, KCS8]

18. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents
discussing trackage rights compensation for any of the
BN/Santa Fe Settlement Agreement Lines, or any other line of
UP or SP that you believe should or might be the subject of a
proposed trackage rights condition in this proceeding. [All
but CR, Dow, KCS8]

19. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents
relating to actual or estimated maintenance~and-operating
costs, taxes and return-to-capital costs with respect to any
of the BN/Santa Fe Settlement Agreement Lines, or any other

line of UP or SP that you believe should or might be the

/subject of a proposed trackage rights condition in this

/

proceeding. [All but CR, Dow, KCS]

20. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents
relating to any agreemert or understanding that is responsive
to Interrogatory 1. [All but CR, Dow, KCS8]

21. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all
communications with Richard C. Levin, Curtis M. Grimm, James

M. MacDonald, Clifford M. Winston, Thomas M. Corsi, Carol A.




Evans or Steven Salop concerning econometric analyses of rail
pricing, and all documents relating to such communications, if
those filings cite, rely upon, erdorse or purport to agree
with analyses by any of those persons. [All but CR, Dow, KCS]
22. To the extent not done as part of your prior
discovery responses or March 29 filings, if those filings
discuss that subject, produce all studies, reports or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
more likely be found, discussing competition for traffic to or
from Mexico (including but not limited to truck competition)
or competition among Mexican gateways. [All but CR, Dow, KCS8)
23. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents

sufficient to show your financial support for, establishment

Jof, participation in, or relationship with the "Coalition for

Competitive Rail Transportation," which made a March 29 filing

denominated CCRT-4. ([All but CR, Dow, KC8]

24. To the extent not done as part of your prior
discovery responses or March 29 filings, if those filings
discussed that subject, produce all studies, reports or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would

more likely be found, discussing competition in freight




transportation services for shipments to or from West Coast
ports. [All but CR, Dow, KCS8]

25. To the extent not done as part of your prior
discovery responses or March 29 filings, if those filings
disagree in any significant way with the description of SP’s
financial situation in the Application, produce all documents
found in the files of officers at the level of Vice President
or above, discussing any possible breakup or bankruptcy of SP.
[(All but CR, Dow, KC8]

26. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all documents
found in the files of officers at the level of Vice President
or above, discussing your reasons for opposing the UP/SP
merger or seeking to acquire any portion of SP in connection

with the UP/SP merger. [All but CR, Dow, KCS8)

J 27. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all documents
relating to any proposal you made for possible line sales or
trackage rights in your favor or for your benefit as a
condition to the UP/SP merger, proposal, including but not
limited to (a) documents describing the proposal, (b) any
market analysis with respect to the proposal, (c) any
operating plan with respect to the proposal, and (d) any pro
forma financial statements with respect to the proposal. [All

but CR, Dow, KC8]




28. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all studies,
analyses or reports discussing the possibility of a build-in
by one of the applicants (or build-out to one of the
applicants) at any of your facilities referred to in your
March 29 filings. [All but CR, Dow, KCS8]

29. Produce all presentations to, and minutes of,
your board of directors relating to the UP/SP merger or
conditions to be sought by you or any party in this
proceeding. (All but CR, Dow, KCS8]

30. Produce all studies, reports or analyses
relating to collusion among competing railroads or the risk
thereof. [All but CR, Dow, KCS8)

31. Produce all public statements by your President
or other executives at the level of Vice President or above
relating to the UP/SP merger. [All but CR, Dow, KCS]

32. Produce your annual reports to stockholders for
years 1991 through 1995. ([All but CR, Dow, KC8]

33. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all

presentations to, and minutes of, your board of directors

relating to the UP/SP merger or conditions to be sought by you

or any other party in this proceeding. [All but govt'’s,

assns.]




34. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all your
business plans or strategic plans, if those filings referred
to the possible impact of the merger on your future business.
[(All but govt’s, assns]

35. To the extent not done as part of your prior
discovery responses or March 29 filings, produce documents
relating to the meeting referred to in the penultimate
sentence on p. 16 of the Verified Statement of William L. Gebo
in DOW-11. [Dow]

36. To the extent not done as part of your prior
discovery responses or March 29 filings, produce your files
relating to (a) the BN rail car barge proposal, including any
studies relating to it; (b) each build-in or build-out

proposal referred to in the Cebo Verified Statement. [Dow]

J 37. To the extent not done as part of your prior

discovery responses or March 29 filings, produce any documents
discussing Mr. Carey’s tour of the Harriman Center on November
29, 1994, or relating to the priority table referred to in the
Carey Verified Statement at pp. 494-50. [CR]

38. To the extent not done as part of your prior
discovery responses or March 29 filings, if the answer to
Interrogatory 21 in applicants’ second set is affirmative,
produce all documents, including computer tapes, that enable

the identification of traffic for which SP is the exclusive




serving carrier at the origination or the destination. [KCS8]

39. Produce all geo-coded traffic data from the
1994 Carload Waybill Sample. [CR, KC8]

40. Produce all statistical analyses undertaken in
developing the "trackage/haulage" coefficients reference on
pages 8 and 9 of the Hunt/Oderwald Verified Statement. [CR,
KCS8)

41. Produce in both a paper output list and in
electronic format the uncompiled computer source code and the
executable version of the following software:

a. The two most recent versions of the "pre-
recalibration" ATD Model, i.e., the code(s) that would have
been executed prior to the "recalibration" effort described in
the Hunt/Oderwald Verified Statement, including:

(1) All the hard copy and machine-

/readable input and output files for original runs of the "pre-

!

calibration" program trat were used to calibrate it against

the 1994 Carload Waybill Sample data, and the coefficients
determined from those calibrations.

(2) All the hard copy and machine-
readable input and output files for original runs of the "pre-
calibration" program that were used by ALK to "test[] the ATC
model against the 1994 ICC Carload Waybill Sample" as
described on page 6 of the Hunt/Oderwald Verified Statement,

and the coefficients determined from those calibrations.




(3) All the hard copy and machine-readable
input and output files for original runs of the "pre-
recalibration" program that indicated the need for
recalibration.

(4) All other computer programs, input
files, and output files, in both paper and machine-readable
form, that were used to explore the sensitivity of the
coefficients in the "market share equation" to various
strategies of recalibration.

b. The current version of the recalibrated
ATD Model, and all intermediate versions of the ATD Model run
by ALK to finalize and "tune" the final recalibrated model,
including input, output, and program listings, in both paper
and machine-readable form, and all machine readable versions

of the input files and output files from these runs.

/ c. All runs of the recalibrated ATD that form

the basis for the opinions expressed by Hunt/Oderwald in their
Verified Statement, with these runs specifically identified as
such, including input, output, and program listings, in both
paper and machine-readable form, and all machine~readable
versions of the input files and output files from these runs.

d. The two most recent versions of PC*Rail

e. The two most recent versions of the
Princeton Transportation Network Model and the Graphic

Information System ("PTNM/GIS").




All programs and files, both input and
output, that form the basis of Figures I, Ia, Ib, Ic, Id, II,
IIa, IIb, IIc, 1IId, in the Hunt/Oderwald Verified Statement.
[CR, KC8]

42. To the extent not done as part of your prior
discovery responses or March 29 filings, produce studies,
analyses, and reports concerning the blending of coals from
different areas. (P8 Colo, PS 8. Ant., CP&L, TVA]

43. Produce studies, analyses, and reports
concerning past sales or projections of future sales to
Central Power & Light, and the contracts governing current
coal movements to that customer. [CP&L]

44. Produce alli studies, analyses or reports
discussing coal sources for the blending facility at Coleto

Creek, including in particular the 1992 study by Sargent &

/Lundy. [CP&L]

45. Produce studies, analyses and reports
discussing coal sources for PSC’s three Denver area power
plants -- the Cherokee, Arapahoe, and Valmont Power Stations.
[P8 Colo]

46. Produce a listing of each of the fossil fuel
plants owned by the Tennessee Valley Authority, other than the
Shawnee and Allen fossil fuel plants, where Western bituminous

or sub-bituminous coal has been burned. [TVA]




47. Produce all studies, analyses or reports
discussing the "developments [that] enabled Enterprise to
become competitive in new markets involving rail shipments to
or from Mont Belvieu" described on page 6 of the verified
statement of Rudy A. Nix. [Enterprise]

48. To the extent not done as part of your prior
discovery responses or March 29 filings, if those filings
discussed those subjects, produce all studies, reports or
analyses, found in the files of officers at the level of Vice
President or above, or other files where such materials would
more likely be found, discussing {a) transport pricing or
competition for chemicals or petrochemicals (i.e., any STCC 28
or STCC 29 commodity, or such commodities generally), (b) the
handling of such commodities by railroads, (c) the handling of

such commodities by other modes, (d) storage-in-transit of

/such commcdities, or (e) source or destination competition,

/

shifting of production or shipments among facilities, modal

alternatives or shipper leverage as constraints on rail rates
or service for such commodities. [Montell, Quantum, Shell
Formosa, Geon, Chems.]

49. To the extent not done as part of your
discovery responses or March 29 filings, produce all plans,
studies, and analyses relating to capacity, capacity

expansion, or the relocation of capacity for the production of




polyethylene or polypropylene. [Montell, Quantum, Shell,
Formosa, Geon)

50. To the extent not done as part of your
discovery responses or March 29 filings, produce all plans,
studies and analyses relating to the transload of polyethylene
or polypropylene from truck to rail at the rail origin, or
from rail to truck at the rail destination. [Montell,
Quantum, Shell, Formosa, Geon)

51. With respect to the statement at p. 6 of QCC-2
that, "After that merger [BN-Santa Fe] Quantum noticed that
rates for the tended to migr-ate upwards;"

(a) provide all documents that support, qualify
or contradict the statement;
(b) for all contracts for movement by rail to

or from Quantum’s Strang, Texas facility, entered into since

/the BN-Santa Fe merger, identify the rates in the winning and

each losing bid, the revenues per car mile in the winning and

each losing bid, date of contract and period for which the
contract was or is in effect, commodity by STCC code, number
of carloads, origin and destination, and routing, including
the identity of any other railroads participating in the
movement.

(c) for the twenty most recent contracts
entered into prior to the BN/Santa Fe merger for movement by

rail to or from Quantum’s Strang, Texas facility, identify the




rates in the winning and each losing bid, the revenues per car
mile in the winning and each losing bid, date of contract and
period for which the contract was or is in effect, commodity
by STCC code, number of carloads, origin and destination, and
routing, including the identity of any other railroads
participating in the movement.

(d) state whether you contend that after the
Burlington Northern/Santa Fe merger, the winning bids for rail
movements to or from Quantum’s Strang, Texas, facility,
migrated upwards; and, if so, provide all documents that
support, qualify, or contradict that contention, and identify
all movements to or from Strang that, Quantum contends,
illustrate or support that contention, providing the same
information as requested in (b) above. [If all such movements

are included in the response to (b), then it will be

ssufficient to identify such movements by some clear marking in

that response.] [Quantum]

52. To the extent not done as part of your prior
discovery responses or March 29 filings, produce any studies,
analyses or reports supporting or discussing the feasibility,
cost, or any other aspect of the proposal for "neutral
terminal railroads" set forth in RCT-4, e.g., pp. 19-29. ([RC
Tex]

53. To the extent not done as part of your prior

discovery responses or March 29 filings, if those filings




address a sale of all or part of SP, produce all documents
found in the files of officers at the level of Vice President
or above, discussing the value or profitability of SSW. [R.C.
Tex)

54. To the extent not done as part of your prior

discovery responses or March 29 filings, produce all studies,

reports, analyses, or plans discussing all or any part of the
SP line between Lewisville, Arkansas, and Houston, Texas.

[(R.C. Tex]




or records of conferences or meetings, records or reports of
negotiations, diaries, calendars, photographs, maps, tape
recordings, computer tapes, computer disks, other computer
storage devices, computer programs, computer printouts,
models, statistical statements, graphs, charts, diagrams,
plans, drawings, brochures, pamphlets, advertisements,
circulars, trade letters, press releases, invoices, receipts,
financial statements, accounting records, worksheets, drafts,
revisions of drafts, and original or preliminary notes.
Further, the term "document" includes
(a) both basic records and summaries of such

records (including computer runs);

both original versions and copies that differ

in any respect from original versions; and

both documents in the possession, custody or

control of Conrail and documents in the

possession, custody or control of consultants

or others who have assisted Conrail in

connection with this proceeding.

X. "The IC Settlement Agreement" means the

agreement between UP and SP and Illinois Central Railroad
Company dated January 30, 1996.

XI. "Identify," when used in relation to an

individual, corporation, partnership or other entity, means to

state the name, address and telephone number thereof.

"Identify," when used in relation to a document, means to




CANNON Y. HARVEY
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Southern Pacific

Transportation Company
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RICHARD B. HERZOG

JAMES M. GUINIVAN
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Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
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ATTACHMENT A
DEFINITIONS AND INSTRUCTIONS

I. "Applicants" means UPC, UPRR, MPRR, SPR, SPT,
SSW, SPCSL and DRGW.

II. "Board" means the Surface Transportation Board.

III. "BN/Santa Fe" means the Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe Railway
Company.

IV. "The BN/Santa Fe Settlement Agreement" means
the agreement between UP and SP and BN/Santa Fe dated
September 25, 1994, as supplemented by the November 18, 1995
agreement between those parties.

V. "The BN/Santa Fe Settlement Agreement Lines"
means the lines that BN/Santa Fe will receive trackage rights
over or purchase under the BN/Santa Fe Settlement Agreement.

VI. "CNW" means Chicago and North Western Railway

Company.

/ VII. "Conrail" means Consolidated Rail Corporation.

/

VIII. "DRGW" means The Denver and Rio Grande
Western Railroad Company.

IX. "Document" means any writing or other
compilation of information, whether printed, typed,
handwritten, recorded, or produced or reproduced by any other
process, including but not limited to intra-company
communications, correspondence, telegrams, memoranda,
contracts, instruments, studies, projections, forecasts,

summaries or records of conversations or interviews, minutes




state the nature of the document (e.g., letter,
memorandum, etc.);

state the author, each addressee, each
recipient, date, number of pages, and title of
the document; and

(c) provide a brief description of tha contents of

the document.

XII. "MPRR" means Missouri Pacific Railroad
Company.

XIII. "Produce" means to make legible, complete and
exact copies of responsive documents and send them by
expedited delivery to the undersigned counsel. The originals
of responsive documents should be retained in the files of
Conrail, its counsel, or the consultants or others who have
assisted Conrail in connection with this proceeding and have
documents in their possession, and made available if

requested. Applicants will pay all reasonable costs for

Jduplication and expedited delivery of documents to their

attorneys.

XIV. "Relating to" a subject means referring to,
discussing, describing, dealing with, consisting of, or
constituting, in whole or in part, the subject.

XV. "SP" means SPT, SSW, SPCSL and DRGW.

XVI. "“SPCSL" means SPCSL Corp.

XVII. "SPR" means Southern Pacific Rail

Corporation.




XVIII. "SPT" means Southern Pacific Transportation
Company.

XIX. "SSW" means St. Louis Southwestern Railway
Company.

XX. "Shipper" means any user of rail services,

including but not limited to a consignor, a consignee, and a

receiver.

XXI. "Southern Pacific" means SPR and SP.

XXII. "This proceeding” means Finance Docket
No. 32760 and all subdockets and related dockets.

XXIII. "“UP" means UPRR and MPRR, including the
former CNW.

XXIV. "UPC" means Union Pacific Corporation.

XXV. "UPRR" means Union Pacific Railroad Company.

XXVI. "The UP/SP merger" means the transactions
proposed in this proceeding, including all related
applications.

XXVII. "Union Pacific" means UP and UPC.

XXVIII. "The Utah Railway Settlement Agreement"
means the agreement between UP and SP and Utah Railway Company
dated January 17, 1996.

XXIX. Discovery responses should be supplemented
when a supplemental response is required pursuant to 49 C.F.R.
§ 1114.29.

XXX. Documents need not be produced if they have

been produced by Applicants in this proceeding.




XXXI. Produce a privilege log in accordance with

the guidelines established at the December 20, 1995 discovery

conference (Tr., pp. 313-14).

XXXII. References to railroads, shippers,
consultants or companies (including Conrail) include
affiliates, subsidiaries, officers, directors, employees,
attorneys, agents and representatives thereof.

XXXIII. All uses of the conjunctive include the
disjunctive and vice versa. Words in the singular include the
plural and vice versa.

XXXIV. Unless otherwise specified, these requests

cover the period January 1, 1993 and thereafter.




CERTIFICATE OF SERVICE

I, Joel A. Rabinovitz, certify that, on this 4th day
of April, 1996, I caused a copy of the foregoing document to
be served by hand or facsimile transmission on all parties to
whom it is directed so as to be received by 5 p.m., and by
first-class mail, postage prepaid, or a more expeditious form
of delivery, on all other parties of record appearing on the
restricted service list in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580;

Q.W
1 A. Rabinovitz







HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610
WRITER'’S DIRECT DIAL 1800 ONE COMMERCE SQUARE
(202) 973-7637 2005 MARKET STREET
PHILADELPHIA, PA 19103-7042
215 851-6700
FACSIMILE 215 851-6710

April 4, 1996

BY HAND

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp. --
Control and Merger -- Southern Pacific Rail Corp.

Dear Mr. Williams:

Attached for filing in the above case is an original
and 20 copies of Exhibit A to UP/SP-200, Applicants’ Second Set
Of Interrogatories And Requests For Production Of Documents,
which was inadvertently omitted from the original filing. We
apologize for any inconvenience this may have caused.

/

4

/

Very truly yours,

Y2 Pelnirf?

Joel A. Rabinovitz

cc: Hon. Jerome Nelson
Parties of record appearing on the restricted service list

Office ot iha &

SR 8 1998

B Part of
Pubiic Record
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company and indicate whether UP and 5P compsta on sexvice
and/or price.
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Please proviia a draft Verified Statemamt by FAX (203-843-4966)
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will see that it is reviewad and maks arrangements to provide you
with auy reccumended changes. You mxy wigh to £ils yoror ststamemnt
with the Surface Transportaticn Boaxd ("ST3°) directly, but to
expedits the process, ¥r. Currin cun srrange to have your Stutement
filad with the STB as a confidential document. This will protect
your Statemsnts from disclosurs to officess or of the
ratl romds or other third parties who have not signed &
Confidantial Agrsement.
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only very limited bensfits if any to0 us or our customers. Our company does not
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behaif of XYZ Products, inc. Exscutsd on Esbruary 20,1996

John Doe
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CERTIFICATE OF SERVICE

I, Joel A. Rabinovitz, certify that, on this 4th day of

April, 1996, I caused a copy of the foregoing document to be
served by first-class mail, postage prepaid, or a more
expeditious form of delivery, on all parties of record appearing
on tha restricted service list in Finance Docket No. 32760, and
on

Director of Operations Premerger Notification Office

Antitrust Division Bureau of Competition

Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580;

P22 Ré7”

Gbel A. Rabinovitz
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Before the

SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760, et gl.
UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--~CONTROL AND MERGER=-SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION

COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., AND
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

PETITION TO INTERVENE,
AND TO FILE COMMENTS

/

Comes now Clarence R. Ponsler,i'for and on behalf of General
Committee of Adjustment-United Transportation Union for The Alten
and Southern Railway Company (ALS), and petitions for leave to
intervene in these consolidated proceedings, to fil: the attached
verified statement, and to become a party of record.

This protestant is primarily concerned with F.D. No. 32760
(?ﬁb-No. 3). Protestant intends to submit a brief after full
development of the record.

The attached verified statement indicates that good cause exists
for granting intervention at this time, so as to file comments
contained in the verified statement, aud to otherwise become a party

of record.

Cifice of the Secretary 1
} MM\M@% ¢
i GO N F. MacDOUGALL

I an i ERED '} Respectfully submitted,
,l AP B 1996 i 1025 Connecticut Ave., N.W.

Washington, DC 20036

% Partpf }
April 4, 1996 nd Pt Reod | aeeorney for Clarence R. Ponsler

1/ General Chairman for UTU on The Alton and Sguthern Railway Company,
4 with offices at 1017 W. rain Street, Belleville, IL 62220. Tel:

(618) 257~8174.




FD 32760
FD 32760 (Sub-No. 3)

VERIFIED STATEMENT
OF CLARENCE R. PONSLER

My name is Clarence R. Ponsler. I serve as General Chairman for
General Committee of Adjustment, United Transportation Union (UTU),
for The Alton and Southern Railway Company (ALS).

I am a switchman on ALS, and commenced service in February, 1962.
Beginning in the late 1960's, I have held a number of offices in
Local 1929 of UTU, or its predecessors, representing ALS employees.
I became General Chairman only very recently, on January 30, 1996.
My UTU duties are on a part-time basis. I am a working General
Chairman.

The reasons I seek to int2rvene in these proceedings, and to
file these comments in the form of a verified statement, a few days
after the March 29, 1996 deadline is owing to several factors.
Foremost, it was our understanding in UTU on the ALS that the UTU

Internatibtnal would be handling the opposition, and that our interests

wéuld be protected bv that organization in its opposition. I was not
/

advised until after the deadline that the UTU International would be
supporting the Union Pacific-Southern Pacific merger. The second
factor is that I only recently became General Chairman, and was not
fully aware of procedures for submitting evidence to protect the
interest of our unit.

I have read the operating plan and other information contained
in Volume 3 of the Application. It is clear that the Union Pacific
and Southern Pacific plan would creat havoc for personnel employed
by ALS in train operations. I noted the pages which indicate these

changes to include the following, but not limited to the following:




Pages 21-2, 32-3, 36, 42-8, 50, 53, 67-8, 74-8, 81, 83, 85, 91,
93, 118, 124-7, 129-30, 132-3, 135-9, 141, 153-50, 154, 156-9, 161-3,
178-9, 181, 183, 185-93, 197, 207-9, 222-7, 230-1, 239, 241, 255, 260,
265, 365-6, 373, 379, 390-1, 401, 409, 411-2, 415, 417-9, 422.

I am advised that Union Pacific and Southern Parific propose

to control ALS in Finance Docket No. 32750 (Sub-No. 3,, Union Pacific

Corporation, Union Pacific Railroad Company, Missouri Pacific Railroad

Company, Southern Pacific Rail Corporation, Southern Pacific Trans-

portaion Company, St. Louis Southwestern Railway Compamy, SPCSL Corp.

and The Denver and Rio Grande Western Railroad Company--Control Exempt-

ion--The Alton & Southern Railway Company. (Appl., Vol. 5, pp. 75-81).

Because ¢r the substantial rerouting of traffic, and diversion
of business from ALS, it is important that the ALS control phase of
these proceedings be considered witn the employee concerns in the
primary application, in determining whether cefrtain implementing
agreements should be required should the Board approve the applications
and impos: employee conditions. ALS today is jointly owned by Union

Pacific and Southern Pacific or their affiliates. I anticipate that

qﬂr brief will develop this point when the complete record is made

by all parties.

ALS employees would be seriously impacted by the unification of
Union Pacific with Southern Paciric, and common control of ALS.
The applications should be denied. If the applications are denied,
employee conditions (which have never been fully adequate in the

past) would be unnecessary.
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VERIFICATION

Under the penalties of perjury, I affirm that the foregoing

verified statement is true and correct as stated.

CLARENCE R. PONSLER
Dated at

Belleville, IL
April 4, 1996

CERTIFICATE OF SERVICE

I hereby certify I have served a copy of the foregoing upon

all parties of record by first class mail postage-prepaid.
;ﬁngégﬁj}numXthmx)L__
T 0
Dated at CORDON P. MacDOUGALL

washington, DC
April 4, 1996

04/04/96 12:44 TX/RX NO.0359 P.001 N
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JAM S ¥~} DR. RICHARD A. MARTINEZ
', COMMISSIONER DIST. NO.1 o aeenirr il . CHAIRMAN OF BOARD

un. RICHARD A. MARTINEZ TR e . conmpe = - GARY L. PETERSON
COMMISSIONER DIST. NO. 2 s e 1Y e DIRECTOR OFFICE OF BUDGET

KATHY FARLEY "l g? | R P F _ TERRY A. HART
COMMISSIONER DIST.NO 3 | & . T ‘ 3 A COUNTY ATTORNEY

o v { r G
BOARD OF COUNTY COMMISSIONERS

]

March 26, 1996

j Office of the Secretary :
Mr. Vernon A. Williams, Secretary :
Surface Transportation Board ' MAR 2 7 1996
Attn: Finance Docket 32760
1201 Constitution Avenue NW ;3gl3fnmrj
Washington, D.C. 20423 ——

e

RE: UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY - - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY - - NOTICE OF PUEBLO COUNTY JOINING THE
MOUNTAIN-PLAINS COMMUNITIES AND SHIPPERS COALITION

Dear Secretary Williams:

As directed by Julia Fahr of your office, we are enclosing an original and five (5) copies of this
letter. Pueblo County filed its Notice of Intent to Participate in the above-captioned proceeding
on January 12, 1996. By this written Notice, Pueblo County, hereby withdraws as a party of
record in the above-captioned proceeding and serves notice that Pueblo County is joining the
Mountain - Plains Communities and Shippers Coalition which is already a party to said
proceeding. Legal Counsel for the Coalition is the Law Firm of McFarland and Herman, 20
North Wacker Diive, Suite 1330, Chicago, IL 60606-2902.

Should you have any questions about the above information, please do not hesitate to contact me
at (719) 583-6630.

PUEBLO COUNTY COURT HOUSE
215 W. 10TH ST., PUEBLO, CO 81003-2992
(719) 583-6000
FAX. (719) 583-6549 & Pred on Recysna Paoer




Respectfully Submitted,
Office of the Pueblo County Attorney

s

TAMI J. YELLICO ~

Registration No. 019417

Chief Assistant Pueblo County Attorney
215 West 10th Street

Pueblo, Colorado 81003

Telephone: (719) 583-6630

pe: Mountain-Plains Communities and Shippers Coalition
Thomas Mc Farland, Esquire

MLTYO0! SAM
T\PD\LET
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W UTMAN SANDERS

AniwERSHIP INCLUDING PROFESSIONAL CORPORATIONS

501 PENNSYLVANIA AVENUE, NW
SUITE 640
NORTH BUILDING
WASHINGTON, D.C. 20004 -~
TELEPHONE: 202-274-2950, (\“\ ' "' | &
JOHN R. MOLM FACSIMILE: 202-274 \ R DIRECT. 202-274-2957

HAND DELIVERED

Mr. Vernon A. Williams
Surface Transportation Board
Case Control Branch

Room 2215

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Finance Docket No. 32760, Union Pacific Corporation, Union Pacific Railroad
Company and Missouri Pacific Railrcad Company -- Control & Merger --
Southern Pacific Rail Corporation, Southern Pacific Transportation Company, St.
Louis Southwestern Raiiway Company, SPCSL Corp. and the Denver and Rio
Grande Western Railroad Company

Dear Secretary Williams:
Enclosed for filing in the above-captioned case are an original and twenty copies of The

Kansas City Southern Railway Company Motion for an Order Requiring the Submission of a
Preliminary Draft Environmental Assessment ("KCS-31").

Also enclosed is a 3.5 inch Word Perfect diskette containing the text of K(CS-31.

Si y yours,

hn R. Moim

Enclosurss

ce: The Honorable Jerome Nelson




KCS-31

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL MERGER -~
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

MOTION FOR /;N ORDER REQUIRING THE SUBMISSION OF

Richard P. Bruening John R. Molm
Robert K. Dreiling William A. Mullins
The Kansas City Southern Margaret L. Claiborne
Railway Company Fitzgerald A. Veira
114 West 11th Street Tro atman Sanders LLP
Kansas City, Missouri 64105 601 Pennsylvania Avenue, N.W.
Tel: (816) 556-0392 Suite 640 - Norih Building
Fax: (816) 556-0227 Washington, D.C. 20004-2609
Tel: (202) 274-2950

Fax: (202) 274-2994

March 22, 1996 Attorneys for
The Kansas City Southern Railway Company




BEFORE THE
SURFACE TRANSPORTATION BOARD

Union Pacific Corporation, Union
Pacific Railroad Company, and
Missouri Pacific Railroad Company

-- Control and Merger --

Southern Pacific Transportation
Company, St. Louis Southwestern
Railway Company, SPCSL Corp., and
the Denver and Rio Grande Western
Railroad Company

Finance Docke' No. 32769

L N N N N N N N N N N

MOTION FOR AN ORDER REQUIRING THE SUBMISSION OF
A PRELIMINARY DRAFT ENVIRONMENTAL ASSESSMENT
Pursuant to Rule 49 C.F.R § 1117.1, The Kansas City Southern Railway Company
("Kansas City Southern” or "KCS") respectfully requests that the Surface Transportation
Board ("STB"), through the Section of Environmental Analysis ("SEA"), (1) find that the
Environmental Report, as submitted, is inadequate and (2) require submission of a
Preliminary Draft Environmental Assessment ("PDEA") or comparable Environmental
Report, in connection with operations proposed under the (i) Notice of Exemption for
Settlement-Related Trackage Rights (Sub-No.1); (ii) Petition for Exemption for
Settlement-Related Line Sales (Sub-No.2); (iii) Application for Terminal Trackage Rights

(Sub-No.9); and (iv) related access by BNSF over the New Orleans Public Belt Railroad

(hereinafter collectively referred to "Related Trackage Proposals”).




3.

While KCS recognizes that UP and SP "Applicants" filed an environmental

report! concerning their merger, r> Environmental Report or PDEA was filed
concurrent with the Related Trackage Proposals. The Environmental Report submitted
in support of the proposed merger of UP and SP does not address the significant
operational changes and safety issues presented by the Related Trackage Proposals.
Thus, the Merger Environmental Report is completely deficient.

A PDEA or comparable Environmental Report must be prepared because the
Related Trackage Proposals invelving UP/SP, BNSF, KCS and the New Orleans Public
Belt Railroad ("NOPB") result in significant operational changes that will, at a minimum,
exceed the energy and air thresholds established by the Interstate Commerce Commission
("ICC") at 49 C.F.R. §§ 1105.6(b)(4) and 1105.7(e)(4)- (5). Moreover, notwithstanding
the thresholds, the potential impact of the Related Trackage Proposals on the quality of
the human environment alone warrants environmental documentation. 49 C.F.R. §
1105.6(b)(4)(ii).

The Related Trackage Proposals impact the quality of the human environment

because oi th= numerous and substantial operational changes on the Houston to Memphis

¥ In support of the application for approval of the Union Pacific-Southern Pacific
merger, UP and SP have submitted to the Surface Transportation Board ("STB") an
Environmental Report prepared by Dames & Moore and Jated November 30, 1995
(hereinafter referred to as the "Merger Environmental Report"). The Merger Environmental
Report, however, does n~t address changes in operations, increases in rail traffic and
densities, and the potential impacts on shipments of hazardous commodities as a result of the
Related Trackage Proposals.
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and Houston to New Orleans rail lines. These operational changes highlight the need for

the SEA to examine and analyze the po;ential for accidents, incidents and derailments due
to increased rail traffic and increased maintenance, and changes in dispatch and
directional flow which result in congestion and increased delays within municipal limits
ard at grade crossings. These concerns are heightened by the fact that many of the
operational changes involve the transportation of hazardous commodities.

A verified statement regarding the Related Trackage Proposals is simply not an
option in this case as such a statement is precluded by the significant changes in the
carrier operations. Accordingly, Kansas City Southern requests that the STB require, at
a minimum, preparation of a PDEA that will address the changes in operations and safety

issues attendant to the Relatecd Trackage Proposals.

Background

Concurrent with the UP and SP primary control and merger application, UP, SP,
and BNSF filed Related Trackage Proposals in order to fully implement the trackage
rights settlement agreement between UP/SP and BNSF. The Related Trackage Proposals
would, among other things, (1) grant BNSF limited trackage rights over UP/SP rail lines
between Houston and Memphis and between Houston and Iowa Junction, I suisiana: (2)
give BNSF the right to acquire the rail line currently owned by SP between Iowa
Junction, Louisiana and Avondale, Louisiana, with the reservation of full trackage rights

along that corridor for UP/SP; and (3) grant BNSF terminal trackage rights in
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Shreveport, Louisiana and Beaumont, Texas. In addition, BNSF will seek access over

the NOPB in order to rcach Eastern carriers at New Orleans. As explained by Neal
Owen, a BNSF witness, in his deposition, “UP/SP has an obligation in terms of the
settlement agreement to make sure that BN/SF does have a route to interchange with
eastern carriers at New Orlecans.” In addition, the Illinois Central has agreed to support
any request by BNSF to use NOPB. See redacted Agreement between UP/SP and I'linois
Central Railroad Company, dated January 30, 1996, art. 3.

According to Applicants, the Related Trackage Proposals are necessary to address

competitiveness issues along various corridors, including the Houston to Memphis and

Houston to New Orleans corridors. Union Pacific Corporation. et al. -- Control and

Merger -- Southern Pacific Rail Corporation, et al., Finance Docket No. 32760 (Decision
No. 9) (ICC Served December 27, 1995.

Applicaats and BNSF, however, failed to file a PDEA or any other Environmental
Report concerning these Related Trackage Proposals. In support of their application for
approval of the UP and SP merger, UP and SP have submitted to the STB a Merger
Environmental Report prepared by Dumes & Moore and dated November 2T, 1995.
However, because the Merger Environmental Report fails to address the effects of BNSF
operations under the KRelated Trackage Proposals, and fails to address the environmental
significance of these related proposals on BNSF, UP/SP, KCS and NOPB (including

changes in operations, increases in rail traffic and densities, and the potential impact of




. P

accidents, incidents and derailments), the Merger Environmental Report is wholly

inadequate.

A. Proposed Changes in Operations

The full scope of the operational changes is impossible to predict, at this time,
because BNSF has not submitted an operating plan as part of the record in this
proceeding. Thus, the facts set forth in this subsection of this Motion for a PDEA reflect
a limited review of the total operational impacts resulting from the Related Trackage
Proposals.

The primary Trackage Rights Agreement estabfishes a landlord/tenant-type
relationship between UP/SP and BNSF and results in major operational changes on rail
segments between Houston and Memphis, and between Houston and Avondale,
Louisiana. Under the Agreement, BNSF will be subject to the dispatching and operating
schedules of UP/SP while operating on UP:’Si’ 1wt segments between Houston and
Memphis and Houston and Iowa Junction. Likewise, UP/SP will be subject to the
dispatching and operating schedules of BNSF while operating on the BNSF rail segment
between Iowa Junction and Avondale. Moreover, BNSF (and UP/SP) will be subject to
KCS dispatch and scheduling in Beaumont and Shreveport. In New Orleans, the NOPB
will be in control of dispatching and scheduling. These changes will present severe

opcrating problems. As Mr. Richard Peterson testified in deposition:
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IJP has centralized its] dispatchers at the Harriman dispatching Center in
Cmaha. It is very advantageous to have a dispatcher control a contiguous
line of railroad, scrt of the way air traffic controllers work. We would find
a lot of problems develop at points of interface. . .. For example, we
would be dispatching our trains . . . and then all of sudden the train
would have to change his radio frequency and pick up the BNSF . . . and
talk to him for 100 miles . . . and then talk to the railroad dispatcher for
the 100 miles and then change again to another dispatcher. And that’s just
the kind of thing we’re trying to avoid . . . you want controlled movement
for the through movement of trains so that you can +ake the proper
decisions on priorities and you don’t “vant that black h..: kind of thing
created in the middle there. So just the initial going back and forth between
our control and another railroads control . . . . Its just too many changes
from one to the other in a short distance would cause problems.
(Deposition Tr. at 1053-1055).

Similarly, in connection with scheduling, BNSF witness Neal Owen was asked to
elaborate on his use of the term "operating conflict.” Mr. Owen testified in deposition
that:
If you have to use a main irack at a particular time when there are a large
number o through (rains on that main track, yon may have an operating
conflict . . . . The same thing is true with shipper loading practices. Many
shippers will have a loading line or unloading line . . . . And they want
that disturbed only once a day or whatever period is involved . . . . And
they don’t want disruption to that loading line two or three times a day,
they would prefer it only once a day. (Deposition Tr. at 97-98).
Mr. Owen testified that in Shreveport BNSF would be required to get permission from
the KCS yard master to move onto the KCS tracks. (Deposition Tr. at 218). Mr. Owen
also stated that the "control of the UP/SP dispatcher is superseded by KCS control over

[the Shreveport] segment. And the settlement agreement would give way to whatever

agreement >xists between SP and KCS on the dispatch on that particular territory

(Shreveport)." (Deposition Tr. at 220).
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In addition, along the Houston to Memphis corridor, the UP and SP propose to

change the primary directional flow of rail traffic. As proposed by UP and SP, the SP
line between Houston and Memphis will operate in a southerly direction. The UP line
that runs parallel to the SP line would be operated in a northerly direction. This planned
directional flow for UP and SP, however, contains an exception for local traffic and for
BNSF’s operation betwecn Houston ana Memphis. Under this exception, BNSF’s and
SP’s local rail traffic will be authorized to operate both north and south along the rail line

with a southerly directional flow.

B. Increases in Rail Traffic and Densities

As with the operational changes, increases in rail traffic resulting from the Related
Trackage Proposals are impossible to predict because BNSF has not submitted an
operating plan into the record. The facts set forth in the Merger Environmental Report,
as submitted, fail to comprehensively address the increases in rail traffic because there
are no facts presented about BNSF operations. First, there is no cvidence in the
record about the amount of traffic BNSF estimates that it will capture from UP/SP. Nor
is there any evidence about increased BNSF traffic which results from growth. Finally,
the evidence relating to internal re-routing is not based on a BNSF operating plan or
traffic data in this proceeding. Whatever evidence exists is based on UP/SP estimates and
certain data from the BNSF merger proceeding. (Deposition Tr. at 62-65). In this

regard, Mr. Owen testified that he had no specific knowledge about how much SP traffic
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is open to BNSF competition. (Deposition Tr. at 15-16). As Mr. Owen testified in his

deposition, his verified statement:

was not designed to be . . . an operating plan per se in the context of ICC

regulations. (Deposition Tr. at 24). [The statement] was not shipper

specific, we conducted no shipper interviews in conjunction with this, we

did not have a traffic study . . . . (Deposition Tr. at 37, 49-50, and 55-56).

And growth traffic is really treated separately in plans such as this. So

there has been no consideration of growth in what I've stated here,

economic growth. (Deposition Tr. at 252).

As it is, the merger of UP and SP alone will result in a significant increase in rail
traffic along a number of rail segments within the UP/SP system. Merger Environmental
Report, Vol. 6, Part 1 at p. 7. The increased traffic is derived from a number of sources
including the rerouting of train traffic within the consolidated system, diversions from
other rail and non-rail carriers, and abandonment of certain rail segments. Merger
Environmental Report, Vol. 6, Part 1 at p. 7.

Due to these new traffic sources, the Merger Environmental Report estimates that
70 lines will experience increases in rail traffic in excess of the STB thresholds at 49
C.F.R. § 1105.7(e)(4-5), including, for example, the segment between Icwa Junction,
Louisiana and Beaumont Texas. Merger Environmental Report, Vol. 6, Part 1, Table
I, pp. 11-13. The merger will increase rail traffic between Iowa Junction and Beaumont,

by 73.9%,% an increase of 11 trains per day. Merger Environmental Report, Vol. 6,

Part 2, Section 1.1.3, p. 7. Traffic at the Lake Charles Rail Yard, which is located

# This percentage increasc is measured in gross ton miles per year.
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between Iowa Junction and Beaumont, would increase 85.9%, an increase of over 100

cars per day. Merger Environmental Report, Vol. 6, Part 3, Table 1-5, p. 16.

Additionally, the traffic increases between Texas and points north and east is
significant. Evidence in this | roceeding indicates that the corridors between Texas,
Louisiana, and Illincis will handle the second largest traffic flow within the combined
UP/SP system.? Verified Statement of Richard Barber, Tables 5 & 6, pp. 414, 416.
Clearly absent from the above data is the additional impact of rail traffic associated with
the Related Trackage Proposals.

While the UP/SP merger alone will result in a significant increase in rail traffic
along a number of rail segments within the UP/SP system, the Related Trackage
Proposals with BNSF will exacerbate the situation. The Trackage Rights Agreement will
impact traffic levels between Houston and Memphis and Houston and New Orleans by
adding an additional carrier to those corridors. In some cases, the increase in traffic
occurs on already over-burdened rail lines. For example, a 1995 Louisiana Department
of Transportaticn study noted that at the East Bridge Junction, located on the NOPB rail

line entering New Orleans, is the "principal bottleneck in Louisiana’s railroad network."

¥ In 1994, 22,557,000 tons of freight were moved by rail from Texas to Louisiana
and 27,608,000 tons were moved from Louisiana to Texas]. The volume of freight
transported from Illinois to Louisiana was 47,516,000 tons and from Illinois to Texas was
22,557,000 tons. Except for the Washington to Oregon flow (41,614,000 tons), the
movement of freight between Texas, Louisiana and Illinois represent, by far and away, the
largest flows of traffic. Verified Statement of Richard Barber, Table 4, p. 412.
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Statewide Intermodal Transportation Plan, State of Louisiana Department of

Transportation and Development, October 1995, p. 51. As stated in the study:

The Junction is owned by the New Orleans Public Belt Railroad (NOPB),
and links directly with Illinois Central trackage. Maintenance and operation
of the Junction is governed principally by agreements between these two
railroads. East Bridge Junction is, however, the state’s major rail gateway
because it provides, in close proximity, linkage among the Southern Pacific
and Union Pacific (via NOPB’s Huey Long Bridge), the Norfolk Southern
(and via the NS, CSX), NOUPT (Amtrak), and NOPB’s mainline. The
actual movement of trains across the Junction involves decisions by NS, IC
and UP officials. In addition, several high volume roadway grade crossings
are located nearby. As a result, the safety and efficiency of both highway
and rail operations (both private and public), for both freight and
passengers, are affected.

The addition of BNSF traffic to this NOPB line will make this existing problem worse.

UP, SP and BNSF have proposed no rail upgrades in the Houston to New Orleans
and Houston to Memphis corridors in or to handle the increase in traffic from BNSF
operations. A number of rail construction projects are proposed in coniunction with the
UP/SP merger to accommodate certain increases in rail traffic. However, the vor.ly
measures proposed along the Houston to New Orleans line and the Houston to Memphis
line are common point connections which involve the connection of one existing rail line
to another existing rail line (usually connections between UP and SP lines). Merger
Environmentai Report Vol. 6, Part 1, Section 1, Table 5, pp. 17-22. See also Vol. 6,
Part 5, Section 2.2, p. 28. These common point connections do nothing to help handle

the increase in traffic from BNSF operations.
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C. Shipments of Hazardous Commodities

Because of increased traffic density, and operations by two carriers under the
control of constantly shifting dispatchers, there is a need for the SEA to conduct a
thorough examination and analysis of the increased risks, safety issues, and real and
potential environmertal impacts associated with shipments of hazardous commodities.
These issues and potential impacts have not been addressed by the Applicants or BNSF
in a PDEA or other Environmental Report. Again, due to ihe lack of a BNSF operating
plan, the facts set forth in this subsection reflect a limited view of these problems.

The second largest volume of rail traffic in the consolidated UP/SP system would
move between Texas, Louisiana and Illinois. Texas, Louisiana and Illinois are ranked
first, third and fourth respectively in terms of chemical production in the U.S.,¥ and are
ariong the top U.S. producers of petroleum products.? According to the U.S. Chemical
Industry Statistical Handbook, 1995, rail was used to ship 142 million tons of chemicals
and allied products. Id. at 157. However, due to the lack of an operating plan, the
anticipated shipments of hazardous commaodities and any potential risks resulting from the
operations of BNSF under the Related Truckage Proposals remain unknown. These issues

and a comprehensive factual analysis must be addressed by Applicants and BNSF in a

¥ U.S. Chemical Industry Statistical Handbock, 1995, p. 155.

¥ In 1995, Harris County, Texas (which includes Houston) alone produced over 3.4
million barrels of crude oil. Railroad Commission of Texas Statistics on Monthly Crude Oil
Production by County. Over 84 million barrels of crude oil were produced in Louisiana in
1995. State of Louisiana Department of Natural Resources, 1995 Annual Oil and Gas
Report.
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PDEA or other Environmental Report. In this regard it is important to note the fact that

the segment of track that runs between Iowa Junction and Beaumont passes through the
center of at least six towns (including Lake Charles, Louisiana and Beaumont, Texas) and
passes through a number of residential areas. Merger Environmental Report Vol.6, Part

2, Section 2.39.2, pp. 52-54.

II. The BNSF Failud to File a PDEA or other Environmental Report Required by
the Expedited Schedule and/or 49 C.F.R. Part 1105

Under the STB’s expedited procedural schedule requirements, and in order for the
STB to fulfil its responsibilities under the National Environmental Policy Act, 42 U.S.C.
§§ 4321 et seq., the STB requires that merger applications contain certain environmental
information. See Union Pacific Corporation, et al. -- Control And Merger -- Southern

Pacific Rail Corporation, et al., Finance Docket No. 32760 (Decision No. 6), 1995 ICC
LEXIS 273 (ICC Served October 19, 1995). The regulations require an Environmental

Report for (i) "[o]perational changes that would exceed any of the thresholds established
in § 1105.7(e)(4) or (5);" or (ii) "[a]n action that would normally require environmental
documentation." 49 C.F.R. § 1105.6(b)(4)(i),(ii). Even for actions that generally require
no environmental documentation, "the Commission may decide that a particular action
has the potential for significant environmental impacts." 49 C.F.R. § 1105.6(d).
"Environmental Report" is defined as "a document filed by the applicant(s) that: (1)

piovides notice of the proposed action; and (2) evaluates its environmental impacts and
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any reasonable alternatives to the action.” 49 C.F.R. § 1105.4(g). Section 1105.7(e)

outlines the minimum elements that must be included in an Environmental Report.
Applirztions involving significant operational changes must include a PDEA. See
Union Pacific C - L o B ) and 28 - St Pacific Rail
Corporation, et al., Finance Docket No. 32760 (Decision No. 6), 1995 ICC LEXIS 273
(ICC Served October 19, 1995). Normally a PDEA is required at the outset of a

proceeding because of the limited time-frame. Id. In fact, the filing of a PDEA normally

is a predicate to the expedited schedule. See Burlington Northern, Inc., et al. -- Control

Railway Company, Finance Docket No. 32549 (Decision No. 9) (ICC Served February
3, 1995).

Although a PDEA may be viewed as somewhat less burdensome than an
Environmental Report, the PDEA must include (1) a detailed description of the proposed
action and alternatives considered; (2) a description of the existing environment; (3) a
discussion of the potential environmental impacts; (4) a summary of responses by various

federal, state, and local environmental agencies; and (5) any recommended mitigation.?

S fialan Suciite Baneored o L and M - Southern Pacific Rail

¢ Generally, a PDEA must include all the information required by 49 C.F.R. §
1105.7 and § 1105.8, - the same type of information required for the traditional
Environmental Report. See New Procedures in Rail Acquisitions, Mergers and
Consolidations, Ex Parte No. 282 (Sub-No. 19), 1995 ICC LEXIS S (Jan. 27, 1995). Thus,
the basic requirements of a PDEA and an Environmental Report are essentially the same.
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Corporation, et al., Finance Docket No. 32760 (Decision No. 12), 1996 ICC LEXIS 10

(ICC Served February 15, 1996).

In the discussion of potential environmental impacts, a PDEA or Environmental
Report must include, among other things, the effects of the proposed action on public
health and safety. 49 C.F.R. § 1105.7(¢)(1) and (7). If hazardous materials are expected
to be transported, the report must identify the materials, the quantities, frequency of
service, whether the chemicals when mixed could react to form more hazardous
compounds, the applicant’s safety record, the applicant’s spill response contingency plans,
and the likelihood of an accidental release of hazardous materials. 49 C.F.R. §
1105.7(e)(7).

A PDEA or Environmental Report must also describe actions proposed to mitigate
~ny adverse environmental impacts. 49 C.F.R. § 1105.7(e)(10). The PDEA or
Environmental Report must include all of the above information "except to the extent that
the applicant explains why any portion(s) are inapplicable.” 49 C.F.R. § 1105.7(e).

The Applicants have not submitted any documentation that meets these
requirements. In fact, neither the Applicants nor BNSF have submitted any evidence that
addresses the issues concerning the operations to be taken under the Related Trackage
Proposals. The PDEA or Environmental Report that Applicants and BNSF must prepare
and submit must address, perhaps most importantly, any increased risk to public health
and safety that will result from the increases in rail traffic and changes in operations

associated with the Related Trackage Proposals. The PDEA or Environmental Report
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must also address reasonable alternatives to the Related Trackage Proposals other than

the "no action" ali>rnative.

The following discussion addresses each of these elements.

A. The PDEA or Environmental Report Must Describe the Proposed
Action
A discussion of the proposed action and alternatives must be included in the PDEA
or Environmental Reports. According to 49 C.F.R. § 1105.7(¢), the PDEA or
Environmental Report must "[d]escribe the proposed action, including the commodities
transported . . . and any possible changes in current operations or maintenance
practices." 49 C.F.R. § 1105.7(e)(1) (emphasis added).
1. The Description of the Proposed Action Must Set Forth the
Commodities Transported on the Tracks Affected by the Related
Trackage Proposals as well as the Overall Impact within the
Consolidated System
Applicants must submit information describing the commodities to be shipped
under the Related Trackage Proposals, and must describe the impact of these shipments
on the proposed UP/SP rail system. As stated above, in 1994, UP made 420,000
shipments of hazardous materials and SP made 305,000 shipments of hazardous materials.
Merger Environmental Report, Vol. 6, Sectioi. 7.2.3, p. 54. Applicants admit that the

quantities of commodities shipped likely will increase as a result of the merger. Merger

Environmental Report, Vol. 6, Parit 1 (Executive Summary), p.3. A significant
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percentage of the increased traffic as a result of the merger likely will include chemicals

and/or petroleum products classified as "hazardous commodities.” This fact, coupled
with a significant increase in rail traffic resulting from BNSF operations under the
Related Trackage Proposals, indicates a need for the SEA to conduct a thorough
examination and analysis of any safety precautions that are .eeded along corridors that
carry such freight.

This essential information regarding the types and quantities of commodities
shipped, and the mechanisms and plans in place to assure they are handled responsibly,
must be included in the PDEA. Without this information, the STB cannot conduct a

complete environmental analysis.

The Discussion of the Proposed Action in the PDEA or
Environmental Report Must Fully Address Changes in Operation
& Maintenance that Will be Made in Connection with the

Related Trackage Proposals
Because BNSF failed to submit an operating plan regarding the Related Trackage
Proposals,” it is impossible to determine the full scope and effect of these proposals.
Despite their failure to file an operating plan, Applicants and BNSF must prepare a
PDEA or Environmental Report that, at a minimum, addresses the addition of BNSF as

a new carrier to tracks currently owned and operated by UP, SP, KCS and NOPB. It

7' Given the increase in rail traffic on many of these lines, the change in dispatching
and scheduling rights, the changes in dispatchers and directional flow, the STB should
require BNSF to submit an Operating Plan pursuant to 49 C.F.R. §1180.8(a).




By P

also must address the im: :ct of significant changes to rail operations under the Related

Trackage Proposals.

As discussed above, the proposed Related Trackage Proposals will create a
landlord/tenant-type relationship between the grantor and grantee pursuant to which the
grantee of the rights will be subject to the dispatching and operating schedules of the
grantor. Also, as a result of the Related Trackage Proposals, both UP/SP and BNSF will
be subject to constant changes in dispatching operations along the corridors between
Houston and Memphis and, particularly, Houston and New Orleans, as aptly explained
by Mr. Peterson. These are significant operational changes which could result in delays
and increases in safety-related risks.

The PDEA or Environmental Report also must address issues such as the change
from two-way traffic to a system of primarily one way traffic, particularly where BNSF
and UP/SP local traffic will not be subject to the directional restrictions. The significant
operational changes resulting from the Related Trackage Proposals must be examined and

analyzed by the SEA and must be addressed in the PDEA or Environmental.

The PDEA or Environmental Report Must Assess the Existing
Environment and Potential Impacts Thereto by Adequately Addressing
the Public Health and Safety Issues Presented by Increased Rail Traffic
Resulting from the Related Trackage Proposals

The potential public health and safety issues associated with the Related Trackage

Proposals must not be given short shrifi when rail safety is an important consideration.
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In fact, an express goal of Congress in regulating the railroad industry is "to operate

transportation facilities and equipment without detriment to the public health and safety."
49 U.S.C. § 10101a(8).

The ICC rules provide that the PDEA or Environmental Report must "[d]escribe
any effects of the proposed action on public health and safety (including vehicle delay
time at railroad grade crossings).”" 49 C.F.R. § 1105.7(e)(7) (emphasis added). As
discussed above, the PDEA or Environmental Report must address increases in traffic
associated with the proposed Related Trackage Proposals. Also to be taken into account
is the condition of any of the tracks on which the increased traffic will run.¥

The PDEA or Environmental Report must address safety issues associated with the
shipment of hazardous commodities to be transported or handled. Specifically, the PDEA
or Environmental Report must provide substantial evidence of any increased risk of
accidents involving hazardous commodities as a result of increased rail traffic or
operational changes in order to allow the STB to undertake a thorough examination and
analysis. In addition, there needs to be evidence and an analysis of any consequences of

such accidents and means of prevention.

¥ While some of these issues, such as the condition of the tracks, are conditions that
predate the Agreement, the ICC has addressed pre-existing conditions in Environmental
Assessments and Impact Statements in the past and has exercised its discretion to require
mitigation of those conditions where they are compounded by the proposed action.

B_x._r.l_x_gLLriog_n hern, ILMMSDI RaL_Qad_C_Q_pany _anml_and_Mﬂger
Finance Docket No. 32549 acc — August 23 1995).
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C. The PDEA or Environmental Report Must Address Reasonable
Alternatives to the Proposed Action

Given the increases in rail traffic and changes in operational conditions, the PDEA
or Environmental Report must include reasonable, feasible alternatives that could improve
safety and reduce the risk of accidents. As a result of increases in rail traffic and
densities created by the merger, the predicted increase of accidents on the UP/SP system
is at least 25 accidents per year. Merger Environmental Report, Vol. 6, Part i, Section
7.2.2, p. 53. Thus, the PDEA or Environmental Report should identify alternatives
to those actions that will increase traffic, especially along those segments where the risk
of occurrence and potential severity of accidents is greatest. To this end, the PDEA or
Environmental Report should evaluate alternatives to the trackage rights arrangements
along the Gulf Coast rail lines where the granting of such rights will significantly increase
rail traffic and densities and significantly change operations. KCS submits that the
primary alternative to be evaluated is the alternative of divestiture or sa.e of the proposed

trackage rights lines between Houston and Memphis and Houston and New Orleans.

D. The PDEA or Environmental Report Must Identify Sufficient Mitigation
Measures to Address Public Health and Safety Issues Associated with
Increased Traffic on Existing Lines

Finally, the PDEA or Environmental Report must identify measures that will

mitigate the potential public health and safety issues associated with increased traffic due
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to the Related Trackage Proposals. For example, BNSF must prepare an Emergency

Response Plan to cover the line segments to which it will gain access.

IV. The Related Trackage Proposals Do Not Qualify for a Verified Statement as
such Statements are Precluded when Significant Operational Changes are
involved
A verified statement that the Trackage Rights Agreement meets an exemption is

simply not an option in this case, as such a statement is precluded by the significant

changes in the carrier operations outlined in Sections I, II and IIl above. 49 C.F.R.

1105.6(c)(2).

The STB Should Exercise Its Authority to Require UP, SP, and BNSF to

Prepare and S:bwmit a Preliminary Draft Environmental Assessizent With

Respect To the Rel:ted Trackage Proposals Between UP/SP and BNSF

In reviewing the Application, the STB has a duty to ensure that adequate
consideration is given to environmental factors and that the analysis of environmental
impacts satisfies the requirements of the National Environmental Policy Act of 1969
("NEPA"), 42 U.S.C. 4332, as implemented by the Board at 49 C.F.R. § 1105.1 ¢t seq.
For merger Applications and related Applications, the PDEA or Environmental Report
is the first step in the STB’s analysis of the environmental impacts associated with the
proposed action.

As mentioned above, under the STB’s expedited procedural schedule requirements,

and in order for the STB to fulfil its responsibilities under the National Environmental
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Policy Act, 42 U.S.C § 4332(2)(c), the STB requi.es applications involving significant

operational changes to include a PDEA. If a PDEA or other adequate Environmental
Report is not submitted, the STB is authorized to refuse to process the application.

Moreover, the STB has explicit authority to find that the PDEA or Environmental
Report is inadequate under 49 C.F.R. Part 1105. Sectica 1105.2 specifically grants the
Chief of the Section of Energy and Environment (now the Section of Environmental
Analysis) the authority "to recommend [to the Commission] rejection of environmental
reports not in compliance with these rules.” 49 C.F.R. §1105.2. Furthermore, Section
1105.7(f) specifically provides that the "Commission may require applicants to submit
additional information regarding the environmental or energy effects of the proposed
action."

A PDEA (which UP, SP and BNSF have failed to submit) is necessary for the STB
to fully evaluate the potential environmental impacts associated with the proposed action,
the alternatives to the proposed actions, and whether approval of the Application would
significantly affect the quality of the human environment.

KCS recognizes that the STB is operating under an expedited schedule to review
the proposed UP/SP merger. Therefore, KCS is raising these environmental issues at this

point to minimize ¢=lay to the expedited schedule.?

¢ Nonetheless, the STB itself has acknowledged that the need to satisfy the Board’s
obligations under NEPA significantly outweighs the public interest in expediting approval of
pronosed actions. See. ¢.g., Burlington Northern Railroad Company -- Construction and

Operation Exemption -- Macon and Randolph Counties, MO, Finance Docket No. 32229,
September 13, 1993.




Conclusion

For the fcregoing reasons, KCS respectfully requests that the STB require UP, SP

and BNSF to prepare and submit a Preliminary Draft Environmental Assessment or

comparable Environmental Report in connection with the Related Trackage Proposals.

Respectfully submitted this 22nd day of March, 1996

Richard P. Bruening

Robert K. Dreiling

The Kansas City Southern
Railway Company

114 West 11th Street

Kansas City, Missouri 64105

Tel: (816) 556-0392

Fax: (816) 556-0227

March 22, 1996

John R. Molm

William A. Mullins

Margaret L. Claiborne
Fitzgerald A. Veira

Troutman Sanders LLP

601 Pennsylvania Avenue, N.W.
Suite 640 - North Building
Washington, D.C. 20004-2609
Tel: (202) 274-2950

Fax: (202) 274-2994

Attorneys for
The Kansas City Southern Railway Company
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I hereby certify that a true copy of the foregoing "The Kansas City Southern
Railway Company’s Motion For An Order Requiring The Submission Of A Preliminary
Draft Environmental Assessment” was served this 22nd day of March, 1996, by hand
delivery, to attorneys for Applicants and by depositing a copy in thc United States mail

in a properly addressed envelope with adequate postage thereon addressed to each other

R

Attorney for The Kansas City Southern
Railway Company

party of record.
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petitions for waiver or clarification
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(202) 371-8037
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VIA HAND DELIVERY

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
Washington, DC 20423

Dear Secretary Williams:

Enclosed for filing in Finance Docket No. 32760, Union Pacific

2 nd _Merger--Southern Pacific Rail

Corporation, et al., are the original and twenty copies of the
Petition to Reopen of Eagle County, Colorado, et al,

Extra copies of the Petition and of this letter are enclosed
for you to stamp to acknowledge your receipt of them and to return
to me in the enclosed envelope.

By copy of this letter, service is being effected upon counsel
for each of the parties.

If you have any question concerning this £iling or if 1
otherwise can be of assistance, please let me know.

Sincerely ynurs,

All parties

Arvid E. Roach, II, Esq. (additional copy by fax)
Paul A. Cunningham, Esq. (additional copy by fax)
Mr. George J. Roussos (additional copy by fax)
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MAR 19 1996
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UNION PACIFIC CORPORATION et al.,
--CONTROL AND MERGER--
SOUTHERN PACIFIC RAIL CORPORATION, et al.

EXPEDITED ACTION REQUESTED Offinp 5,5“,{,5“850%”

NAR 19 1996
[F5ene

PETITION TO REOPEN ‘\%
OF EAGLE COUNTY, COLORADO, et al. "

Petitioners, the Boards of County Commissioners of the

Counties of Eagle and Lake, State of Colorado, and the Towns of
Avon, Eagle, Gypsum, Minturn, Red Cliff and Vail, pursuant to 49
C.F.R. 1115.3(b) (3), petition for reconsideration of the Decision
of the Board, served March 15, 19926, Decision No. 19, on the ground
that it involved material error, and in support thereof Petitioners
state, as follows:

- 5 By their Fetition and Notice, filed March 4, 1996,
Petitioners sought leave to file a responsive application to
acquire the Tennessee Pass line; neither the Applicants nor anyone

else opposad the granting of the relief Petitioners sought.

-1~




2. The filing of the Petition and Notice was prompted by the

filing of the notices of intent to file responsive applications

submitted by Monrana Rail Link ("MKL") and Wisconsin Central Ltd.
("WC"), each of which had indicated in interest in acquiring the
Colorado railroad lines formerly operated by the Den' r and Rio
Grande Western Railroad Company and now owned by the Southern
Pacific Transportation Company ("SP"), w.th the notable exception
of the Tennessee Pass line.

3. In its decision, the Board noted that in the meantime MRL
filed a clarification, noting its interest in acquiring the
Tennessee Pass line. WC, however, has filed no such clarification
and, therefore, must b2 assumed to have no interest in acquiring
the Tennessee Pass line.

4. The Board' s decision does not allow for the possibility
that the Board will approve the WC responsive application, for it
was in anticipation of such action by the agency chat the
Petitioners sought the relief that their Petition and Notice was
intended to provide them. If the WC responsive application were to
be approved by the Board, the fate of the Tennessee Pass Line would
be rendered uncertain, for WC would not acquire the property, and
SP, which would continue to own it, would have little incentive to
render service over it.

5. The Board erred in believing that the financial assistance
provisions of 49 U.S.C. 10905 afford Petitioners adequate relief,
for, even though the Board may authorize the proposed abandonment

of the Tennessee Pass Line, there is no assurance that the SP will

w2




consummate the abandonment. As the Board well knows, its

abandonment authorizations are permissive and not mandatory, and,

unless Petitioners were able to file their responsive application,
there would be no way for Petitioners to acquire the Tennessee Pass
line if the SP chose not to abandon it.

WHEREFORE, Petitioners request that the Board reconsider and
reverse its Decision of March 15, 1996, and that it permit
Petitioners to file out of time their notice of intent to file a
responsive application.

Respectfully submitted,

THE BOARD OF COUNTY COMMISSIONERS OF
THE COUNTY OF EAGEL, STATE OF COLORADO

THE BOARD OF COUNTY COMMISSIONERS OF
THE COUNTY OF LAKE, STATE OF COLORADO

TOWN OF AVON, MUNICIPAL CORPORATION
TOWN OF EAGLE, MUNICIPAL CORPORATION
TOWN OF GYPSUM, MUNICIPAL CORPORATION
TOWN OF RED CLIFF, MUNICIPAL CORPORATION
TOWN OF VAL, MUNICIPAL CORPORATION

By their attorneys,

James R. Fritze

Eagle County Attorney
P. O. Box 850

E gle, CO 81631

Tel.:[?}}70) 328-8685
— 4L

Fritz/R. Kahn

Fri R. Kahn, P.C.

Suite 750 West

1100 New York Avenue, NW

Washington, DC 20005-3934
T8l . (202) 371-8037

Dated: March 18, 1996




CERTIFICATE OF SERVICE

Copies of the foregoing Petition this day were served by me by
mailing copies thereof, with first-class postage prepaid, to

counsel for each of the parties.

Dated at Washingten, DC, this 18th day of March 1996.

—67"’/%4

///}ZR Kahn
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Page Count 1201 NEW YORK AVENUE, N.W.
i ‘ WASHINGTON, D.C. 20005-3919
: (202) 789-3400
FAX (202) 789-1158
KECK, MAHIN & CATE .

FuENumser Z29990~005

DIRECT DIAL (202) 789-8931

March 12, 1996

Hon. Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: F.D. No. 32760-UP-SP Merger Application

Environmental Analysis Project
(City of Reno - Northern Nevada)

Dear Mr. Williams:

Enclosed please find an original and 20 copies of the City of
Renc’s Motion for Extension of Time (RENO-3) for which expedited
consideration is requested.

An additional copy ‘s enclosed so that a file-stamped copy may
be returned to the City. '

Thank you.
Very truly yours,

PHL/ss
Enclosures
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UNITED STATES OF AMERICA

Before the
SURFACE TRANSPORTATION BOARD

RED
otioe o) the Secretery F.D. No. 32760

m|5‘ . L’ Union Pacific Corporation et al. -
ac “*T  Comntrol and Merger - Southern Pacific Corporation et al.

Pert of
Puplic q}‘:’:"ﬁ..-- -

MOTION TO EZTEND TIME

(EXPEDITED CONSIDERATION REQUESTED)

The City of Reno, by and through counsel, hereby requests an expansion or time
in which to file its comments, now due March 29, 1996 under the procedural schedule of
Decision No. 9.

The City requests an extension of time in which to file its initial comments until at
least April 29, 1996.

This request is made for principally two reasons:

(1) Recognizing that the proposed merged operations meet or exceed
applicable thresholds, on March 5, 1596 the Union Pacific ar;. aed with the
City to undartake an engineering study of options to mitigats e impact on
public health, safety and environment; and

Although the operations permitted under the agreement between the BNSF
and merger appi.ca ts Union Pacific (UP) and Southem Pacific (SP), meet
or exceed applicablu thresholds, neither BNSF nor merger apglicants UP
or SP have filed appropriate environment assessment information required
for an agreement of that scope and substance.
On March 6, 1996, City’s counsel spoke with UP's counsel to report on the
March 5, 1996 meeting and agreement for 20 day study, and to a'so request extension

or time beyond March 29, 1996 for City to file its initial comments because of the study.




UP counsel indicated stipulation was unlikely, but would review the matter with the UP and
advise. wmmomponsotodah,nlgprmmdUPdounotagmbenoxbmlon.

Eariiar, by letter to the Section of Environmental Analysis (SEA) dated February 16,
the City noted that the BNSF/UP/SP agreement would ordinarily require an environmental
assessment unless otherwise exempted. The City inquired of SEA whether an ex.. ion
existed in this case. (A copy of the City's February 16, 1996 letter is attached as Item A.)

On March 5, 1996, SEA advised the UP that a preliminary draft environmental
assessment (PDEA) must be filed on or before March 29, 1996 for qualifying
agreemen.s. It appee;s the BNSF/UP/SP agreement qualifies by reason of its
scope and substancs. (A copy of the SEA’s March 5, 1996 letter is attached as
item B.)

In order to have the cpportunity to adequately address the potential adverse public
health and safety, and environmental impacts of the proposed merged operations as well
as the BNSF/UP/SP agreement in its initial comments, the City requests extension in

order to allow the City and UP to compléete engineering studies, and also to obtain BNSF-

related environmental cata, the submission cf which is not due until March 29, 1996.

Respectfully sutmitted,

Wt

Of Counsel: P: . , Esq.
Keck, Mahin & Cate 1201 New York Ave., N.W., Ste. PH.
1201 New York Avenue, N.W., Ste. PH Washington, D.C. 20005
Washington, D.C. 20005-3919 Telephone: (202) 789-8931

Fax: (202) 789-1158

Counsel ior City of Reno

Dated: March 12, 1996




. Certificste of Service

| hereby certify that | have served the foregoing notica to Arvid E. Roach Il and
Paul A. Cunningham, Esq. by facsimile and all parties of record on the service list in this
proceeding by first class mail, postage prepaid this 14th day March 1996.




1201 NEW YORK AVENUE, N.W.
WASHINGTON, D.C. 200¢3-3919
(202) 789-3400

KECK. MAHIN & CATE ' FAX (202) 789-1158

FILE NUMBER 29920-~005

DIRECT DIAL

(202) 789-8931

February 16, 1996

BY MESSENGER

Elaine K. Kaiser

Chief, Section of Environmental Analysis
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 3219
. ashington, D.C. 20423

Re: F.D. No. 32760 UP~SP Merger Application
Environmental Analysis Project.
(City of Reno - Northern Nevada)

Dear Ms. Kaiser:

In reviewing the Comments on the Primary Application filed
by the BNSanta Fe (BNSF-1), I noted the projected level of
operations anticipated by the BNSF under its agreement with the
Union Pacific and Southern Pacific.

The projected BNSF operations in the Central Corridor
outlined in BNSF-1 suggest an increase in traffic volume and in
train frequency (at least twelve (12) additional trains/day),
which will impact Northern Nevada in general and the City of Reno
in particular. In combination with UP-SP proposed operations,
this would raise train frequency from thirteen (13) crains/day to
thirty-five (35) trazins,day, not including Amtrak or local
service.

I did not find discussion of environmental impact in the
Comments. I am unaware of an environmental report having been
filed by the BNSF.

I am also not aware of any exemption by the Surface
Transportacion Board from environmental impact assessment of
system-wide trackage and haulage rights arrangenent such as
contemplated by the BNSF/UP/SP Agreement. The BNSF/UP/SP
Agreement, although conditioned upon merger, nonetheless can be
considered a "significant" transaction under applicable rules.

A LAW PARTNERSHIP INCLUDING PROFISSIONAL CORPORATIONS

CHICAGO. ILLINOIS HOUSTON, TEXAS LOS ANGELES, CALIFORNIA NEW YORK, NEW YORK
PEORIA, ILLINOIS  SAN FRANCISCO, CALIFORNIA OAKBROOK TERRACE, ILLINOIS SCHAUMBURG, ILLINOIS
.




KECK, MAHIN & CATE

Elaine K. Kaiser
February 16, 1956
Page 2

I request yoﬁr advice whether an environmental report hLas
been filed by BNSF or reguested of BNSF, or whether an exemption
covers the proposed operations under the BNSF/UP/SP Agreement.

Thank you.

Very truly yours,

ley
PHL/ss

a:\kaiser.116
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"BEFCRE THE
SURFACE TRANSPORTATION BOARD

Finance Nacket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

— CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

MOTION TO INTERVENE

Comes now the Enid Board of Trade, an Oklahoma Corporation located at 2309 N. 10th
Street Suite E, Enid, OK 73701, Phone and Fax Numbers are 405-233-1528 and 403-237-2131
respectfulty. It wiil utilize the acronym Enid. Enid states and avery the following.

1. The Board of Directors authorized the canvassing of the members as to their
posture on this very important merger and its effect on the members.

Many of the members were not avalable to give their opinions 3s to the mesger in order to
meet the comment date of February 29th 1996.-When said canvas was completed and the results
known, the Board of Directors voted to oppose the merger and hired a STB Practitioner to file this
motion after a visit to our office for a meeting with General Manager Joe N. Hampton L.st week.

2. Enid moves to intervene in this case as a party of record in order that the

Surface Transportation Board be fully informed of the interests of its members
located in Oklahoma. It will not burden the applicants because the involved issues

of competitive need for an additiona) Class I carrier is already in issue herein.

L, James J. Irlaadi, STB Practitioner, declare under penaity of pesjury thet the foregoing is

true and correct. Further, I certify that I am qualified and Authorized to file this statement,
executed on March 11, 1996.

S

Putlic Reeore: /

e " ) = —— . |
S ————

——




Certificate of Service

L, James J. Irlandi, herely, certify that I mailed an original and ten copies of tie “Motion To
Intervene” this 11th day of Macch 1996 by express mail delivery address to: Vemon A. Williams
Secretary, Surface Transportation Board, Case Control Branch, 12th and Constitition Ave. N.W.,
Washington, D.C. 20423, and all parties of record including applicant’s attorneys by first class
mail and/or fax.

809 N. Broadway / Suite F
Wichita, Kansas 67214
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vicFARLAND & HERMAN
20 NORTII WACKER DRIVE - SUITE 1330

GHECAGO, ILLINOIS 60606-2902
TELEPHONE (312) 236-0204
FAX (312) 201-9693

THOMAS F. MeFARLAND. IR, T it ) STEPIEN C. HERMAN
March 12, 1996 S

\__/

y ()

Vernon A. Williams, Secretary

Surface Transportation Board

U.S. Department of Transportation, Rm. 1324
12th & Constitution Avenue, NW
Washington, DC 20423

Re: _ Finance Docket No, 32805, Sowthern Pacific Transportation Company —
Corporate Iamily Reorganization Fxemption - The Demver and Rio Grande
Western Railroad Company

\, Finance Docket No. 32760, Uinion Pucific Corporation, et al. - Control and
Merger -- Southern Pacific Rail Corporation, et al,

Dear Mr. Williams:

Enclosed please find an original and 20 copies of Petition To Revoke The Exemption
in F.D. No. 328C5 And For Consolidation of F.D. No. 32805 and F.D. No. 32760, for filing with
the Board in the above referenced matters.

Kindly acknowledge recéipt by date stamping the enclosed duplicate copy of this letter and
return in the self-addressed stamped envelope.

Very truly yours,

{\.ll‘. ‘L\\{‘.‘\\-“(\ ~—(k\
Thomas F. McFarland, Jr.
Attorney for Mowmain-Plains

Communities & Shippers Coalition
TMcF:ki:528

cc. All parties of record in F.D. No. 32760, by Jirst-class, U.S. maif




BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

SOUTHERN PACIFIC
TRANSPORTATION COMPANY -
CORPORATE FAMILY
REORGANIZATION EXEMPTION --
THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

FINANCE DOCKET
NO. 32805

UNION PACIFIC CORFORATION , ET
AL. — CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL
CORPORATION, ET AL.

FINANCE DOCKET
NO. 32760

N N Nt N “wat w Nt ) ot

PETITION TO REVOKE THE EXEMPTION IN
F.D. NO. 32805 AND FOR CONSOLIDATION OF
F.D. NO. 32805 AND F.D. NO. 32760

MOUNTAIN-PLAINS COMMUNITIES &
SHIPPERS COALITION
LT A JUNIOR STRECKER, Chairman
MAR g}, 4. V970 123 North Main Street
e Hoisington, KS 67544
=1 Part of
i Public ?‘""" =, l:llmﬂﬁﬁ

THOMAS F. McFARLAND, JR.
McFARLAND & HERMAN

20 North Wacker Drive

Suite 1330

Chicago, IL 60606-2902

(312) 236-0204

Date Filed: March 13, 1996




. BEFORE THE
SURFACE TRANSPORTATION BOARD
UNITED STATES DEPARTMENT OF TRANSPORTATION

SOUTHERN PACIFIC
TRANSPORTATION COMPANY --
CORPORATE FAMILY
REORGANIZATION EXEMPTION -
THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY

FINANCE DOCKET
NO. 32805

UNION PACIFIC CORPORATION , ET
AL. -- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL
CORPORATION, ET AL.

FINANCE DOCKET
NO. 32760

N N N Nt Nt ) wat at “w ot

PETITION TO REVOKE THE EXEMPTION IN
F.D. NO. 32805 AND FOR CONSOLIDATION OF
F.D. NO. 3280S AND F.D. NO. 32760

Pursuant to 49 U.S.C. 10505(d)," 49 C.F.R. 1121.4(d) and (i) and 49 C.F.R. 1117.1,

MOUNTAIN-PLAINS COMMUNITIES & SHIPPERS COALITION ("the Coalitinn") hereby

petitions for revocation of the exemption in F.D. No. 32805, and for consolidation of that

proceeding with the merger application in F.D. No. 32760, Union Pacific Corporation, et al. -
Control and Merger — Southern Pacific Rail Corporation, et al. The Coalition submits the

following in support of its petition.

s Reference is to such provision of the Interstate Commerce Act as it existed prior

to the January 1, 1996 effective date of the ICC Termination Act of 1995. Proceedings instituted
prior to that effective date are governed by provisions of the Interstate Commerce Act as it
existed prior that effective date. The proceeding for ihe involved exemption was instituted prior
to November 13, 1995.




The Denver and Rio Grande Western Railroad Company ("DRGW?") is within the

consolidated group of companies of Southern Pacific Transportation Company ("SPT"). See Rio
Grande Irndtlstrie:s. etal - Control - SPT Co., et al., 4 1.C.C.2d 834 (1988). On or about
November 6, 1995, SPT and DRGW jointly filed a notice of exemption pursuant o the class
exemption from 49 U.S.C. 11343-11344 at 49 C.F.R. 1180.2(d)(3), otherwise known as
corporate family exemption, for a trunsaction whereby SPT purchased the following DRGW
rights-of-way together with adjoining lands and improvements (all milepost [MP] designations are
DRGW milepost numbers):
(1)  MP 128.8 at or near Orestad. CO to MP 166.8 at or near Dotsero, CO;
(2)  MP 175.95 at or near Walsenburg, CO to MP 269.72 at or near Monte Vista, CO;
(3)  MP 373.22 at or near Delta, CO to MP 417.83 at or near Oliver, CO;
(4)  MP 603.52 at or near Mounds, UT to MP 17.7 at or near Sunnyside, UT,
(5) MP 0.0 to MP 3.44 near Wellington, UT,
(6) MP 644.29 at or near Colton,"'U,‘l‘ to MP 21.57 at or near Clear Creek UT,
(7)  MP 695.70 at or near Springville Crossover, UT to MP 33.18 at or near Burgin, UT;
(8) MP 360.91 at or near Glenwood Springs, CO to MP 393.66 at or near Woody
Creek, CO,
MP 373.20 at or near Delta, CO to MP 350.13 at or near Montrose, CO;
MP 269.72 at or near Monte Vista, CO to MP 321.0 at or near Creede, CO;
an easement from MP 373.45 at or near Delta, CO to MP 424.05 at or near Grand

Junction, CO.




. ﬂnwhn@miéedtotlumhdnwm&m 14, 1995,60 FR.
64179. ﬂnuunptionappwstohavebepuneeﬂ‘euivemdbemcommmdonw
13, 1995.

Several of the descriptions of anticipated responsive applications file | January 29, 1996 in
Finance Docket No. 32760 (UP-SP merger) identify acquisition of some or all of the DRGW lines
involved in the above exemptior, i.c.:

(1)  Description filed by Montana Rail Link, Inc,:

(a)  Mounds to Sunnyside, UT

(b) Colton to Clear Creek, UT

(¢)  Grand Junction to Delta, CO
Delta to Montrose, CO

(e) Delta to Oliver, CO

(®  Glenwood Springs to Woody Creek, CO

(8) Orestod to Dotsero, CO

(h)  Walsenburg to Monte Vista, CO

0] Monte Vista to Creede, CO

Description filed by Wisconsin Central, i.td.:

(2)  Orestod to Dotsero, CO

Description filed by Commonweaith Edison Company:
(@)  Grand Junction to Delta, CO

(b)  Delta to Montrose, CO

(¢) Delta to Oliver, CO




(d)  Orestod to Dotsero, CO ¢irackage rights)
(a)  Orestod to Dotsero, CO

(5)  Description filed by LSBC Holdings, Inc.:

(a)  all lines covered by the exemption (described the entire DRGW)

It appears that employees of DRGW also will seek to acquire DRGW.

The Coalition consists of communities and shippers located on the Hoisington Subdivision
of the Missouri Pacific Railroad Company (MP), an affiliate of Union Pacific Rﬁlroad Company
(UP). The Hoisington Subdivision extends between Herington, KS and Pueblo, CO.¥ DRGW
has trackage rights over the Hoisington Subdivision granted in Union Pacific - Control - Missouri
Pacific; Western Pacific, 366 1.C.C. 462 (1982), to pruvide essential competitive rail service for
transcontinental traffic via the central corridor (at pp. 572-578).

The Coalition believes that the merger of UP and SP-DRGW would adversely affect

competitive rail service for transcontinental rail traffic via the central corridor, requiring a

condition to any approval of the merger of di/vstiture of the Hoisington Subdivision and DRGW

to an independent rail carrier for provisicn of rail service in competition with UP-SP b:tween

Kansas City and California via Pueblo, CO.¥

- A 26-mile seginent of the Hoisington Subdivision between Pueblo Junction and

NA Junction, east of Pueblo, is operated as joint trackage by MP and Burlington Northern Santa
Fe Railroad Company (8NSF).

$ The Coalition does not believe inat irackage rights for BNSF between Denver, CO
and Oakland, CA would provide the required competitive scrvice. BNSF has its own
transcontinental routes via boih the northem carridor 2ad southern comdor, which limits its
incentive to handle traffic over the central corridor.

4-




ARGUMENT

As a result of the class exemption for corporate family transactions, SP-DRGW have not
been required to explain the reason(s) for DRGW's substantial sell-off of rail lines to SP.
Ordinarily, such a sell-off would be of little moment in that service to the public would not be
affected. But this sell-off comes on the eve of a major rail merger that would substantially realign
rail lines and operations in the western half of the United States. The seli-off involves a
substantial portion'of the rail lines of DRGW, whose lines have been identified by numerous
parties in the UP-SP merger as potentially subject to divestiture or trackage rights for provision of
essential competitive rail service for transcontinental traffic via the central corridor. For those
reasons, this is not the kind of run-of-mill corporate family transaction to which the class
exemption was intended to apply.

In this circumstance, the class exemption for SP's acquisition of these DRGW rail lines
(and easement) should be revoked, and the proposed SP acquisition of those lines should be

consolidated for consideration with the UP-SP merger case. Under 49 U.S.C. 10505(d),

revocation is appropriate where the national rail policy requires more careful consideration of a

transaction. Several components of the national rail policy of 49 U.S.C. 10101a dictate
revocation here: subparagraph (1), favoring competition to establish reasonable rail rates;
subparagraph (4), favoring effective competition between rail carriers; and subparagraph (13),
favoring means to avoid undue concentrations of market power. SP's acquisition of DRGW lines
could affect divestiturc of DRGW in the UP-SP merger. SP and DRGW should be required to
explain the reason(s) for SP's acquisition of the involved DRGW rail lines (and easement) and

whether (and if so how) such acquisition would affect the proposed UP-SP merger, or would be

ol




affected by that merger.

WHEREFORE, the exemption in F.D. No. 32805 should be revoked and the proposed
transaction in that docket should be consolidated for consideration with the proposed UP-SP

merger.
Respectfully submitted,

MOUNTAIN-PLAINS COMMUNITIES &
SHIPPERS COALITION

SUNIOR STRECKER, Chairman

123 North Main Street

Hoisington, KS 6754

Leliticner

THOMAS F. McFARLAND, JR.
McFARLAND & HERMAN

20 North Wacker Drive

Suite 1330

Chicago, IL 60606-2902

312) 236-0204

Attorney for Pelitioner
Date Filed: March 13, 1996




I hereby certify that on March 12, 1996, | served the foreeoing document, Petition To

Revoke The Exemption in F.D. No. 32805 And For Consolidation of F.D. No. 32805 and F.D.

No. 32760, by U.P.S. overnight mail on applicants’ representative in F.D. No. 32805, i.e.,

Louis P. Warchot

Southem Pacific Transportation Co.
One Market Plaza

San Francisco, CA 94105

and on all parties of record in Finance Docket No. 32760, by first-class, U.S. mail, postage
prepaid.

Trwnen F. M Fand and L
THOMAS F. McFARLAND, JR.
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JAC\ ONVILLE (202) 986-8060

DE

The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21 .

888 First Street, N.E.

Washington, D.C. 20426

Fe: Union Pacific Corp., et al. -- Contrel an
Southern Pacific Corp., et al. -- Surface
ti i

Dear Judge Nelson:

Western Shippers’ Coalition ("WSC") wishes to raise one
issue at Friday’s discovery conference in the above-referenced
proceeding:

WST supports the argument presented by Conrail and
others that Applicants’ diecovery requests, served Pebruary 26,
1996 on WSC and others, are premature. See Decision No. 1 at 4
("Discovery on responsive and inconsistent applications,
comments, protests, and requests for conditions shall begin
immediately upeon their £iling.”); gee alsc Decision No. 6 at 16
("Discovery on responsive and inconsistent applications will
begin immediately upcn their filing."). The Taterstate Commerce
Commission’s instruction as to the appropriate timing for such
discovery reguests in the language just quoted from Decision Nos.
1 and 6 would justify discovery, if{ any, by Applicants only after
the filing of ary comments, protests, Or inconsistent or
responsive application by WSC, not before.
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1%e Honorable Jerome Nelson
March 6, 1996
Page 2

Moreover, Applicants’ discovery requests cannot be
shown to be relevant without reference to whatever evidence or
comments WSC may file on or about March 29, 1996. Should wWeC
file nothing by March 29 (or whenever its filing may ultimately
be due), it would follow that all discovery of WSC would have
been premature and impermissible under the applicable decisions
in this proceeding. Purthermore, even if any argument were made
by Applicants that WSC is uniquely in possession of information
that is required for a just decision in this proceeding,
Applicants could not now make that showing, because they pnow take
the position that their application and evidence filed on
November 30, 1995 satisfies their obligations under the statutes
and regulations and is adequate to compel the STB to grant the
relief they seek.

Therefore, Applicants’ only claimed right to discovery
now relates to what WSC might file, not information that might be
useful tc Applicants’ rebuttal case (which cannot be decided
until W8C’s evidence and comments is filed). Any need for
discovery on WSC, whether with respect to what it files on March
29, 1996 or otherwise, could not be justified until after the
date of WSC’s filing. Stated otherwise, "relevance" cannot be
shown "in the air," but rather only with respect to the matters
put at issue in this proceeding. WSC has not yet put any matters
at issue, because it has filed no evidence or argument.
Therefore, Applicants’ discovery requests propounded to WSC and
other parties are premature, and viclate the ICC’s Decision Ncs.
1l and 6.

Respectfully submitted,
Michae ' F. McBride

Linda K. Breggin
Daniel Aronowitz

Attorneys for Western
Shippers’ Coalition

cc: Restricted Service List
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The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760,
Union Pacific Corp., et al.

Dear Judge Nelson:

At the discovery conference scheduled for March 8,
1996, Consoljdated Rail Corporation (*Conrail®) intends to
request a protective order directed to the written discovery
served on Conrail late on the evening of February 26 by the
Applicants and by the Burlington Northern and Santa Fe Railroads
("BNSF"). Conrail has attempted to resolve this matter with
Applicants and BNSF without success.

The grounis for Conrail's motion are that this
discovery by Applicants and BWSF is, at a minimum, entirely
premature. It also is contrary to the ground rules established
for this proceeding by the Discovery Guidelines and the ICC
decisions governing the Procedural Schedule, and will serve to
impede Conrail from preparing and completing its comments due
March 29.

Responding to the 29 pages of discovery requests at
issue here would require massive document s2arches and reviews.
The requests are scattershot and overbroad and extraordinarily
purdensome, in large part precisely because the requzsts are, at
best, premature, served before Conrail has even prepared, let
alone filed, its comments. Much of what Applicants and BNSF
demand will be shown to have no relevance to the comments and
verified testimony Conrail ultimately will file.

The timing of these requests can hardly be accidental.
spplicants and BNSF must know that responding wil) directly
interfere with the preparation and seriously ,eopardize the
completion of Conrail's March 29 submission, thus impeding the
development of as full a factual record as possible for the STB.
Responding will require an enormous undertaking by the very same
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individuals who are responsible for preparing conrail's comments
and testimony due March 29.

The underlying premise of these discovery requests by
Applicants and BNSF -- that a party to this proceeding may be
subject to wide-ranging discovery before it has even made its
first substantive filing -- was first vigorously attacked by
Annli;gn;._;hgngglggg in their November 15, 1995 letter to your
Honor. 1In that letter, counsel for Applicants contested Kansas
City Southern Railway ~ompany's ("KCS") service of formal
discovery on Applicants several weeks before their Applicatien
was to be filed.

Applicants strenuously attacked KCS' pre-filing
discovery request as munprecedented” and argued that it would
ngeriovsly jeopardize the Applicants' ability to file the
appiication on schedule.” (11/15/95 Letter from Arvid E.

Roach, 1I, Esq. to the Honorable Jerome Nelson, at 1.)
Applicants further protested that "KCS must be aware that it has
interposed these discovery requests at the most critical juncture

in the application process," and complained of the delay between
Kes' initial inquiries and its last minute discovery requests
weimed to disrupt Applicants’ preparation of the application.”
I1d., at 2.

The principles Applicants argued so vigorously with
regard to pre-filing discovery of the Applicants apply with far
greater force to Applicants' last-minute (and in fact untimely)
attempt here to serve pre-filing disccvery on Conrail (and other
parties) before it has even prepared, let alone filed, its
comments. While the “schedule®” on which Applicants aimed to file
-- and which they sought to have uninterrupted -- was internally
devised by them entirely for their own convenience, Conrail must
comply with a rigorous schnedule, with extremely tic:t deadlines,
that has been ordered by the ICC at Applicants' belest.

This proposed discovery to Conrail also violates
Applicants' own stated view as to the effect of the February 27-
March 29 discovery moratorium on discovery agreed to by the
parties, and set forth at Paragraph 5 of the Discovery
Guidelines: "No written discovery requests shall be served after
February 26, 1995, through March 29, 1995."

The animating premise of this agreed moratorium on
discovery is that the parties shouid not be distracted by the
time~consuming task of responding to discovery during the crucial
period in which comments and other filings are being prepared.

It reflects the understanding by the parties that the very
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individuals who must supervise and conduct document searches and
prepare interrogatory responses are the same individuals
(business people and lawyers) who must prepare the filings due on
March 29. As Applicants have only recently reiterated,

principles established in the Guidelines contem .ate
i . This is just as

important to th2 Applicants -- who must file their
rebuttal at the end of April -- as to other parties,
and that is why i -

(February 28, 1996 Letter from Arvid E. Roach, II, Zs8q. to

C. Michael Loftus, Esq. (counsel for WCTL), at 2 emphasis »dded.)
Again, at the March 1 hearing before Your Honor, Applicants could
not have bean clearer on the point. In arguing that the March
moratorium also extended to depositions, counsel said:

Now, WM
. . . That's what it's a moratorium on. But
its purpose was broader than just

c

And we need March just as much as they
to get our rebuttal case together
and prepare.

3/1/96 Tr. 1506 (Emphasis added). AS Your Honor well Kknows,
counsel echoed this same point even at today's hearing.

Accordingly, Applicants cannot seriously challenge the
proposition that forcing Conrail to spend the critical weeks
preceding its March 29 submission responding to written discovery
would violate the spirit and letter of the Guidelines.

Even apart from Applicants’ oft-restated understanding
as to the breadth cf the moratorium, the fact that, under its
terms, discovery resumes the day after Conrail and other parties
file comments and create their document depositories demonstrates
the parties’ understanding of the proper sequence of discovery.
That logical sequence -< with discovery against commenters
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beginning only after the filing of their comments == wvas exactly
what Applicants requested in their proposed Procedural Schedule,
as recited by the ICC in pDecision No. 1, at 4 (August 24, 1995):

Discovery on responsive and inconsistent applications,
comments, protests, and requests for conditions shall
begin immediately upon their filing.

1t does not appear that any party took issue with this aspect of
Applicants' proposal. In fact, the Department of Justice's
comments proposing a short extension of time took the
co-n.ncen.nt-ot-discovory-upon—tilinq principle as a given.
Comments by the Department of Justice on Proposed Procedural
Schedule, at S (emphasis added) (September 18, 1995) .
Applicants, in their September 2# and October 4, 1995 reply
comments to DOJ and other parties, voiced no reservations as to
this sequerice of discovery.

In Decision No. 6 (October 24, 1995), the ICC discussed
the responses it had received to Applicants'’ proposed schedule --

with no discussion of any suggestion that the commencenent date
for discovery against nor.-Applicants be changed -~ and formalized
the Procedural Schedule governing this proceeding in summary
form. The ICC's notes to that calendar state that: »piscovery
on responsive and inconsistent applications will begin
immediately upon their filing." 1d.

The discovery served on Conrail by Applicants an¢ BNSF
violates the ICC's ruling in Decision No. 6. There would be no
conceivable reason for permitting discovery against commenters to
begin earlier than discovery aga.nst simultaneous filers of
responsive or inconsistent applications, and neither Decision No.
6 nor the Guidelines do so. Certainly the Applicants make no
such distinction: in violation of the clear terms of Decision
No. 6, they have served pre-.iling discovery not only on
commenters, but also on those who have clearly indicated that
they intend to file responsive and inconsistent applications. If
anything, Decision No. 6 may indicate that, in this
extraordinarily expedited procedure, while Anplicants may obtain
discovery from responsive and inconsistent applicants -- and
then, only "upon their filing" -= they may not do €0 from
commenters and others at all.

The proper remedy, consistent with the rules of this
proceeding, is to require that this premature discovery be
withdrawn and that, "upon thfe) filing"” of Conrail's comments and
verified testimony on March 23, Applicants and BNSF resubnit
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discovery requests that are actually based on the comments
conrail actually riles on that date.

cc: Restricted Service List
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Facsimile: (202) 663-6363

Date: March 6, 1996

From: A. Stephen Hut, Jr.
Fax Number Main Number
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(415) 541-1000

Carol Harris (415) 495-5436
Paul A. Conley (402) 271-5610/5625 (402) 2714229
Paul A. Cunningham (202) 973-7610 (202) 973-7601
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Honorable Vernon Williams (202) 92,-5984 (202) 927-7428

_ Lindsay Bower 415 386-6377/6370 | (415)356:6000
10. Michael F. McBride (202) 986-8102 (202) 986-8000
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Office of the Secretary
Case Control Branch Part of
ATTN: Finance Docket No. 327 Public Record
Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

RE: Finance Docket No. 32760
Union Pacific Corporation, et al. -
Control and Merger -- Southern Pacific
Rail Corporation, et al

Dear Sir or Madam:

Please withdraw my appearance on behalf of the Town of Avon, Colorado.

Respectfully submitted,

v yyva

thony J/ McMahon

AJM:dac

cc:  John W. Dunn, Esquire
common\twna\002\03. ltr
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Finance Docket No. 32760

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSES AND OBJECTIONS OF
BURLINGTON NORTHERN RAILROAD COMPANY AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
TO INTERNATIONAL PAPER COMPANY’S SECOND INTERROGATORIES AND
REQUEST FOR DOCUMENTS TO BURLINGTON NORTHERN R/.ILROAD
COMPANY

Burlington Northern Railroad Company ("BN") and The Atchison, Topeka and Santa
Fe Railway Company ("Santa F:") (collectively "BN/Santa Fe") answers and objects as
follows to International Paper Company’s ("IP") "Second Interrogatories and Request For

Documents To Burlington Northern Railroad Company." These responses and objections

are being served pursuant to the Discovery Guidelines Order entered by the Administrative

Law Jjudge in this proceeding on December 3, 1995 ("Discovery Guidelines").
Subject to the objections set forth below, BN/Saauta Fe will produce non-privileged

documents responsive to International Paper Company’s Second Interrogatories and Request




» For Documents To Burlington Northern Railroad Company. If necessary, BN/Santa Fe is
prepared to meet with counsel for IP at a mutually convenient time and place to discuss
informally reso!ving these objections.

Consistent with prior practice, BN/Santa Fe has not secured verifications for the
interrogatory responses herein, but is willing to discuss with counsel for IP any particular
responsc in this regard.

GENERAL OBJECTIONS

BN/Santa Fe answers and objects to IP’s Second Interrogatories and Request For
Documents on the following grounds:

) Privilege. BN/Santa Fe objects to IP’s Second Interrogatories and Request
For Documents to the extent that they call for information or documents subject to the
attorney work product doctrine, the attorney-client privilege or any other legal privilege.

- & Relevance/Burden. BN/3anta Fe objects to IP’s Second Interrogatories and
Request For Documents to the extent that they seek information or documents that are not
directly relevant to this proceeding and to the extent that a response would impose an
unreasonable burden on BN/Santa Fe.

3 Settlement Negotiations. BN/Santa Fe objects to IP’s Second Interrogatories
and Request For Documents to the extent that they <zck inf qmation or documents prepared

in connection with, or related to, the negotiations leading to thc Agreement entered into on

September 25, 1995, by BN/Santa Fe with Union Pacific and Southern Pacific, as

supplemented on November 18, 1995.




4, Scope. BN/Santa Fe objects to IP’s Second Interrogatories and Request For
Documents to the extent that they attempt to impose any obligation on BN/Santa Fe beyond
those imposed by the General Rules of Practice of the Interstzte Commerce Commussicn
("Commission"), 49 C.F.R. § 1114.21-31, the Commission’s scheduling orders in this
proceeding, or the Administrative Law Judge assigned to this case.

5. Definitions. BN/Santa Fe makes the following objectio. s to IP’s definitions:

% & "Document” means any writing or >ther compilation of information, whether
printed, typed, handwritien, recorded, or produced or reproduced by any other process,
including: intracompany communications; electronic mail; correspondence; telegrams,
memoranda; contracts; instruments; studies; projections; forecasts; summaries, notes, or
1y°cords of conversations or interviews; minutes, summaries, notes, or records of conferences
or meetings; records or reports of negotiations; diaries; calendars; photographs; maps; tape
recordings, computer tapes; computer disks; other computer storage devices; computer
programs; computer printouts; models; statistical statements; graphs; charts; diagrams;
plans; drawings; brochures; pamphlets; news articles; reports; advertisements; circulars;
trade letters; press releases; invoices; receipts; financial statements; accounting records- and
workpapers and worksheets. Further, the term "document" includes:

a. both basic records and summaries of such records (including computer
runsj;

both original versions and copies that differ in any respect from
original versions, including notes; and

both documents in the possession, custody, or control of Applicants
and documents in the possession, custody, or control of consuitants or
others who have assisted Applicants in connection with the
Transaction,

BN/Santa Fe objects to the definition of "Document” as overly broad and unduly

burdensome to the extent that (i) it calls for the production of materials and documents that

are as readily, or more readily, available to IP as to BN/Santa Fe; and (ii) it calls for the

production of routine operating and accounting documents such as invoices and receipts.




6. Instructions. BN/Sinta Fe makes the following objections to IP’s
instructions:

i ! In responding to any request for data regarding intermodal traffic, indicate
separately data for trailers and for containers.

BN/Sauta Fe objects to this instruction to the extent that BN/Santa Fe’s records kept
in the ordinary course of business do not differentiate data regarding intermodal traffic by
trailers and by containers.

RESPONSES AND OBJECTIONS TO INTERROGATORIES

ks Identify all BN employees who attended a meeting with IP employees on or
about December 13, 1995 concerning service to IP mills in Camden and Pine Bluff,
Arkansas. Identify all documenrts which relate to that meeting, including but not iimited to
any notes of those who attended, and any subsequent memoranda or correspondence
discussing the meeting or BN’s plan for servicing those mills.

Response: Subject to and without waiving the General Objections stated above,
BN/Santa Fe objects to Interrogatory No. 1 to the extent that it is vague, overly broad and
unduly burdensome.

Subject to and without waiving the foregoing objections, BN/Santa Fe states that
BN/Santa Fe will add a document to the BN/Santa Fe document depos..ury containing the

information responsive to Interrogatory No. 1. Further, BN/Santa Fe will produce non-

privileged, responsive documents relating to the December 13, 1995 meeting in accordance

with the Discovery Guidelir-s.

b 5 Identify all BN employees who attended a meeting with smployees of
Applicants on or about December 20, 1995 in Omaha concerning service to IP mills in
Camden and Pine Bluff, Arkansas. Identify all documents which relate to that meeting,
including but not limited to any notes of those who attended, and any subsequent
memoranda or correspondence discussing the meeting or an operating plan for servicing
those mills.




Response: Subject to and without waiving the General Objections stated above,

BN/Santa Fe objects to Interrogatory No. 1 to the extent that it is vague, overly broad and
unduly burdensome.

Subject to and without waiving the foregoing objections, BN/Santa Fe states that
BN/Santa Fe will add a document to the RN/Santa Fe document depository containing the
information responsive to Interrogatory No. 2. Further, BN/Santa Fe will produce non-

privileged, responsive documents relating to the December 20, 1995 meeting in accordance

with the Discovery Guidelines.
RESPONSES AND OBJECTIONS TO REQUEST FOR DOCUMENTS
1. All documents identified in response to Interrogatory No. 1.
Response: See Response to Interrogatory No. 1.
; R All documents identified in response to Interrogatory No. 2.
Response: See Response to Interrogatory No. 2.
3 The map which, during his deposition on February 14, 1996, Carl Ice

testified he was given by John Rebensdorf during their negotiations leading to the
Settlement Agreement.

Response: Subject to and without waiving the General Objections stated above,
BN/Santa Fe objects to Document Request No. 3 to the extent that it requests documents
protected by the settlement negotiations privilege.

Subject to and without waiving the foregoing objections, BN/Santa Fe states that
BN/Santa Fe does not have a copy of the map which, during his deposition on February 14,

1996, Carl Ice testified he was given by John Rebensdorf during their negotiations leading

to the Settlement Agreement.




4 All documents relating to, or used to calculate, rates recently proposed by BN
te IP for sir.zlc 'ine service to IP mills in Camden and Pine Bluff, Arkansas.

Responsie:  Subject to and without waiving the General Objections stated above,
BN/Santa Fe objects to Document Request No. 4 on the ground that it is overly broad and
unduly burdensome and that it calls for the production of documents the release of which
would unduly interfere with the on-going commercial negotiations between BN/Santa Fe
and IP.

Respectfully submitted,

61)1_0\ hc

Jeffrey R. Moreland Erika Z. Jongs

1 Richard E. Weicher Adrian L. Steel, Jr.
, Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W,
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Tepeks and Santa Fe Railway Company

March 4, 1996




CERTIFICATE OF SERVICE

I hereby certify that copies of Responses and Objections of Burlington Northern
Railroad Company and The Atchison, Topeka and Santa Fe Railway Company to
International Paper Company’s Second Interrogatories and Request for Documents to
Burlington Northern Railroad Company (BN/SF-43) have been served this 4th day of March,
1996, by fax and by first-class mail, postage prepaid on all persons on the Restricted Service
List in Finance Docket No. 32760 and by hand-delivery on counsel for International Paper

Company.

%‘ '-f_Q.&mz.\-J
Kélley B. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 778-0607
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Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Washington, D.C. 20006
3800 Continental Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 323-7954

and

-he Atchison, Topeka and Santa Fe
Railway Company
1700 East Golf Road
Schaumburg, Illinois #C173
(708) 995-6887
Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company
March 4, 199¢
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Documents relating to routine procedural agreements,
euch as agreements concerning the order of questioning
at depositions or the avoidance of duplicative
discovery, need not be produced."

Grounds for Protective Order: The documents requested in
this Request are protected from disclosure for the same reasons
described with respect to Interrogatory 1.

Conclusion

ISC respectfully requests that Your Honor issue a
protective order that the matters addressed by Applicants’
Interrogatories 1 and 5, and Document Requests 13, 14, 15, 16,
17, and 21, propounded to WSC, may not be inquired into, and
further that Applicants show cause why they should not be
sanctioned for such obvious abuses cf the discovery process.

Respectfully submitted,

Paiedad_F MefFride_

Michael F. McBride
Linda K. Breggin
Daniel Aronowitz

Attorneys for Western
Shippers’ Coalition

Enclosures

cc (w/ Utah Resolution,
w/o UP/SP-134): Restricted Service List

o0 AV 4030637 WOHS




w‘\'umuva UENERAL CUUNSEL S 3
Approved for Filing: ECM & 2pd Sub. (Salmon
& 02.2967:52AM & )

RESOLUTION EXPRESSING CONCERNS REGARDING
THE MERGER OF UNION PACIFIC AND
SOUTHERN PACIFIC RATLROADS
1996 GENERAL SESSION
STATEQFUTAR
Sponsar: Charles H. Stewast
A CONCURRENT RESOLUTION OF THE LEGISLATURE AND THE GOVERNOR
EXPRESSING CONCERNS REGARDING THE MERGER OF THE SOUTHERN PACIFIC
AND UNION PACIFIC RAILROADS UNLESS COMPETITIVE CONCERNS ARE
PROPERLY ADDRESSED. 5
Be it resclved by the Legisiaiwre of the state of Uiah, the Gavermor concurring therein:

WHEREAS the Union Pacific Railroad, s Utah corporation, filed with the Interstate
Coramerce Camnmission (now the Surface Transportation Board) on November 30, 1995 the Union
Pacific/Southern Pacific merper application;

WHEREAS the proposed merger would combine two largely overlspping sailmad systems
that compste vigoroualy for traffic to and from the state of Utah; ’

WHEREAS the Union Pacific god Southern Pacific Railroads are the only cless I milroads
in Utah;

WHEREAS if approved, this merger would result in Utah being one of thres states in the
U.S. with only cne class | railroad owning tracks within the state;

‘'VHEREAS the Union Pacific Railroad is proposing an agreement thar will grans trackage
rights t the Buriingzon Northern Sama Fe Railroad (BNSF) as a solution 1o the anticompetitive
impact of the rail merger;

WHEREAS The BNSF will have access to only those custamers who have been served by
both the Union Pacific and Sovthem Pacific Railroads;

WHEREAS the relevant operating rights gramed to the BNSF include operating over the
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Untlon Paeific/Southern Pacific merged line foom Deaver 10 Ogdan via the former Scuthern Paciflc
ﬂﬁlalul!haun!hlt!all;(!qytn(:uiilulanurjllnilll¢l1hlll1hlIllilllhlilctlllthcIklllnll
Pacifis lines; di ¥l
WHEREAS the Western Shippers Coalition, an arganization that inclndes numerenss Utah
firmas that ship cosl, copper, chemicals, grains, cement, lime, irou are, coke, steel, snd mmnicipal
and solid waste, opposes the Union Pacific-Southern Pacific merger unless conditions that will
meke the merger lesg mticompetitive are met;
WHEREAS rxilvoad esployees i Utsh ams alsc opposed to the menger umless thess issues
are appropristely addressed; and
muumumumhmmd
mwmmuwmmmumd
mw&mmumm-ﬂmuunwuuhu

state of Utab: =
NOW, THEREFORE, BE IT RESOL VED that the Lagislatire of the state of Unah, the

mmmmwbmmm
Pﬁ&lﬁhﬂwnﬁhuﬂnwmmbbm
concerns expressed in this resolution,
unmmmmuaﬁ-dumunuuw
Transportstion Board, mmmwwmmmw
mmmhwmmhmuuw-num

Coalition,
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II.
BASIS FOR ISSUANCE OF PROTECTIVE ORDER.

Based on the foregoing analysis of the law, the
discovery requests as to which WSC seeks a protective order, and
the additional specific factual bases’ for the protective order,
are as follows:

5 Interrogatory 1: "Identify and describe in detail any
agreements that WSC or its members have with any other
party to this proceeding regarding positions or actiona
to be taken in this proceeding. Routine procedural
agreements, such as agreements concerning the order of
questioning at depcsitions or the avoidance of
duplicative discovery, need not be identified. If WSC
contends that any such agreement is privileged, state
the parties to, date of, and general subject of the
agreement."

Grounds for Protective Order: While obviocusly overbroad and
objectionable on that ground alone, this Interrogatory also
infringes on WSC’s right to petition the Government and to
protect work preduct accumulated in a common effort with other
parties sharing common gecals in this proceeding and common
adversaries. Any agreements struck by WSC or its members in the
course of this litigation are protected common interest work
product which is not subject to disclosure. WSC’s strategy and
tactice are also not subject to disclosure. Applicants would
certainly howl if discovery were sought of communications between

. WSC also objects to each of the listed Ianterrogatories
and Document Requests as irrelevant and undu’ s burdensome, which
alone justifies a protective order protecting WSC from this
discovery. In additicn, the need to prepare this memorandum, and
to discuss these issues with counsel for other parties similarly
affected by the same type of discovery, has already substantially
deprived WSC’s counsel of time that they had intended to devote
to preparation of evidence and argument, now due on March 29. In
this respect, WSC supports the effort cf other parties to seek a
stay of all discovery of parties whose evidence is due on March
29. Applicants’ outrageocus discovery reqguests, and the "chilling
effect" they have had, alsoc may provide the basis for seeking an
enlargement of the procedural schedule in this proceeding.

1S/1€+G1 96 .90 €0 (NOK)
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them or their counsel; they have no right to seek different
treatment of WSC, its members, and parties whose intereste are
common with WSC. See also counsel’s representations under
Document Request 14, infra.

- B Interrogatory 5: "Identify the financial contributors
to WSC and the amounts contributed."

Grounds for Protective Order: As shown more fully above,
Interrogatory 5 infringes on WSC’s right of associatiocn and its
right to protect the ancnymity of its contributors, as well as
the amount of their contributions (both of which constitute
protected "speech” under the case law). The request is even more
intrusive than the request struck down in NAACP seeking the
NAACP’s membership list in Alabama. Here, although WSC has
already veluntarily disclosed- its membership list, Applicants
also seek to learn the identity of financial contributors who are
entitled to remain anonymous. Because the contribution of money
is protected speech under the First Amendment, the request
infringes on the free speech rights of WSC’s members and
centributors. Disclosure of the identity of all WSC contributors
has the potential impact of chilling participation of potential
or existing members in WSC.

It follows that the discovery here at issue, tc the
extent that it would compel disclosure of the source of funds to
WSC, its communications with its members, its communications with
"any consultants," other parties to this proceeding, and its
communications to governmental agencies which may or may not be
parties to this proceeding, would adversely affect WSC’'s and its
members’ rights and "may induce members to withdraw from [WSC]
and dissuade others from joining it because of fear of exposure
of their beliefs shown through their associations and of the
consequences of this exposure." NAACP v. Alabama, 357 U.S. at
463. Applicancs are attempting to encourage WSC’'s members to
withdraw from WSC.

As the Supreme Court recognized in Buckley v. Valeo,
"virtually every means of communicating ideas in today’s society
requires the expenditure of money." 424 U.S. at 19. Financial
contributors are crucial to the ability of WSC to function, which
is why the identity of its contributors must be protected to
ensure WSC’s survival. The undersigned can further represent to
Your Honor that he is aware of one electric utility, who is a
customer of UP but not a member of WSC, which is considering

18/2€:61 96 .70 €0 (NOK) o0 GNVT 4N3083T WOHS
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providing WSC financial support but which does not want to be
listed as a member of WSC for fear of retaliation by UP, on whom
it depends for substantial transportation of coal. The
undersigned further represents to Your Honor that another
electric utility has provided him with advice and assistance in
conducting discovery of Applicants’ witnesses pbut instructed the
undersigned not to disclose its identity for fear of re%a.iation
by Applicants, on whom it also depends for substantial
transportation of coal. Those types of fears of retaliation are
precisely why Applicants’ efforts at intimidation muvst not
succeed.

e Document Reqgquest No. 13: “Produce all communications
between WSC or its members and other parties to this
proceeding relating to the UP/SP merger or the BN/Santa
Fe Settlement Agreement, and all documents relating to
such communications. This request excludes documernts
already served on Applicants.”

Grounds for Protective Order: Again, in addition to its
undue burdensomeness, and the irrelevance of such communications
gua communications (as opposed to facts which may have been part

of the communications), this Reguest improperly seeks WSC’'s work
product, a privilege under which Applicants themselves have
sought protection. To the extent WSC has socught contributions to
its efforts from other parties, these communications are
protected by the common interest doctrine. They are also
protected by the attorney-client privilege, and the "informer’s
privilege" referred to above; and would chill WSC’s First
Amendment rights.

4. Document Request 14: “Produce all presentations,
solicitation packages, form verified statements, or
other materials used by WSC or its members to seek
support from shippers, public officials, railrocads or
others for the position of WSC ur any other party in
this prcceeding."

Grounds for Protective Order: This Document Reguest
infringes all of the Constitutional