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UP/SP-133 

. BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, U'NION PACIFIC RAILRO, 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. MID THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET CF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO WESTERN RESOURCES. INC. 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the following i n t e r r o g a t o r i e s and 

document requests t o Western Resources, Inc. ("Western 

Resources"). 

Responses should be served as soon as possible, and 

i n no event l a t e r than 15 days from the date of service 

hereof. Western Resources i s requested to contact the 

undersigned promptly to discuss any objections or questions 

regarding these requests with a view t o resolving ar.y disputes 

or issues c/f i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 
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I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Ccmpany and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe datP-

September 25, 1994, as supplemented by the November l a , 1995 

agreement between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the l i n e s t h a t BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CN̂W" means Chicago and North Western Railway 

Company. 

VT.I. "DRGW" means The Denver and Rio Grande Western 

Railroad Company. 

V I I I . "Document" means any w r i t i n g or other 

compilation of information, whether p r i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, i n c l u d i n g but not l i m i t e d to -'ntra-company 

communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, projections, forecasts, 

summar.'-es or records of conversations or interviews, minutes 

or records of conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographs, maps, tape 

recordings, computer tapes, computer disks, other com.put(?r 

storage devices, computer programs, computer p r i n t o u t s . 
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models, s t a t i s t i c a l statement.!, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, r e o ^ i p t s , 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

r evisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, custody or 

co n t r o l of Western Resources and documents i n 

the possession, custody or c o n t r o l of 

consultants or others who have assisted Western 

Resources i n connection w i t h t h i s proceeC^ng. 

IX. "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

X. " I d e n t i f y , " when used i n r e l a t i o n to an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , means to 

state the name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means to 

(a) s t a t e the nature of the document (e.g.. l e t t e r , 

memorandum., etc .) ; 
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(b) s t ate the author, each addressee, each 

r e c i p i e n t , date, number of pages, and t i t l e of 

the document; and 

(c) provide a b r i e f d e s c r i p t i o n of the contents of 

the document. 

XI. "MPRR" means Missouri P a c i f i c Railroad Company. 

X I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

Western Resources, i t s counsel, or the consultants or others 

who have assisted Western Resources i n connection w i t h t h i s 

proceeding and have documents i n t h e i r possession, and made 

availab l e i f requested. Applicants w i l l pay a l l reasonable 

costs f o r d u p l i c a t i o n and expedited d e l i v e r y of documents to 

t h e i r attorneys. 

X I I I . "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

XIV. "SP" means SPT, SSW, SPCSL and DRGW. 

XV. "SPCSL" means SPCSL Corp. 

XVI. "SPR" means Southern P a c i f i c R a i l Corporation. 

XVII. "SPT" means Southern P a c i f i c Transportation 

Company. 



X V I I I . 'oSW" means St. Louis Southwestern Railway 

Company. 

XaX. "Shipper" means any user of r a i l services, 

i n c l u d i n g but not l i m i t e d to a consi^jnor, a consignee, and a 

receiver. 

XX. "Southern P a c i f i c " means SPR and SP. 

XXI. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and related dockets. 

XXII. "UP" means UPRR and MPRR, in c l u d i n g the 

former CNW. 

XX I I I . "UPC" means Union P a c i f i c Corporation. 

XXIV. "UPRR" meanrs Union P a c i f i c Railroad Company. 

XXV. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

a p p l i c a t i o n s . 

XXVI. "Union Pacific" means UP and UPC. 

XXVII. "The Utah Railway Settlement Agreement" means 

the agreement between UP and SP and Utah Railway Company dated 

January 17, 1996. 

XXVIII. "Western Resources" means Western 

Resources, Inc. 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t o 4 9 C.F.R. 

§ 1114.29. 
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XXX. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XXXI. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines establir<hed at the December 20, IS95 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to ra i l r o a d s , shippers, 

consultants or companies (including Western Resources) include 

a f f i l i a t e s , s u b s i d i a r i e s , o.'rficers, d i r e c t o r s , employees, 

attorneys, agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXIV. Unless otherwise specified, these requests 

cover the period January 1, 1993 and th e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that Western Resources has wi t h any other party t o t h i s 

proceeding regarding positions or actions t o be taken i n t h i s 

proceeding. Routine procedural agreements, such as agreements 

concerning the order of questioning at depositions or the 

/oidance of d u p l i c a t i v e discovery, need not be i d e n t i f i e d . 

I f Western Resources contends that any such agreement i s 

p r i v i l e g e d , state the pa r t i e s to, date of, and general subject 

of the agreement. 



2. For each u t i l i t y plant operated by Western 

Resources, separately f o r each year 1993 through 1995, 

i d e n t i f y the o r i g i n a t i n g mines f o r a l l coal burned at the 

plant and, as t o each such mine, state: (a) the tonnage of 

coal from that mine burned at the pla n t ; (b) the average 

delivered p r i c e of coal from that mine; (c) the average 

minehead p r i c e of that coal; (d) the r a i l t r a n s p o r t a t i o n 

routings ( i n c l u d i n g o r i g i n a t i o n and interchange points) f o r 

a l l coal shipped from *-hat mine t o the pl a n t ; and (e) any 

tr a n s p o r t a t i o n routings or modes other than r a i l u..ed i n 

shipping coal t o the pla n t . 

DOCUMENT REOUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying any submission that Western Resources 

makes on or about March 29, 1996 i n t h i s proceeding, and (b) 

a l l p u b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as t o date, of ar.y witnesses presenting testimony 

f o r Western Resources on or about March 29, 1996 i n t h i s 

proceeding. 

2. Produce a l l documents r e l a t i n g t o benefits or 

e f f i c i e n c i e s that w i l l r e s u l t froni the UP/SP merger. 

3. Produce a l l documents r e l a t i n g t o p o t e n t i a l 

t r a f f i c impacts of the UP/SP merger. 

4. Produce a l l documon*-3 r e l a t i n g t o competitive 

impacts of the UP/SP merger, including but not l i m i t e d t o 



e f f e c t s on (a) market shares, (b) source or d e s t i n a t i o n 

competition, (c) transloading options, or (d) b u i l d - i n 

options. 

5. Produce a l l documents r e l a t i n g t o the BN/Santa 

Fe Settlement Agreem.ent. 

6. Produce a l l documents r e l a t i n g to the IC 

Settlement Agreement, 

7. Produce a l . documents r e l a t i n g to the Ut^h 

Railway Settlement Agreement. 

8. Produce a l l documents r e l a t i n g t o conditions 

that might be imposed on ap^/roval of the UP/SP m.erger. 

9. Produce a l l studies, reports or analyses 

r e l a t i n g to actual or p o t e n t i a l competition between UP and SP. 

10. Produce a l l studies, reports or analyses 

r e l a t i n g t o competition between s i n g l e - l i n e and i n t e r l i n e r a i l 

t r a n s p o r t a t i o n . 

11. Produce a l l studies, reports or analyses 

r e l a t i n g to the benefits of any p r i o r r a i l merger or r a i l 

mergers generally. 

12. Produce a l l studies, reports or analyses 

r e l a t i n g to the f i n a n c i a l p o s i t i o n or prospects of SP. 

13. P:'-oduce a l l communications w i t h other p a r t i e s 

to t h i s proceeding r e l a t i n g to the UP/SP merger or the 

BN/Santo Fe Settlement Agreement, and a l l documents r e l a t i n g 
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t o such communications. This request excludes documents 

already served on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, forn. v e r i f i e d statements, or other materials used t c 

seek support from shippers, public o f f i c i a l s , r a i l r o a d s or 

others f o r the p o s i t i o n of Western Resources or any other 

p a r t y i n t h i s proceeding. 

15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers or other documents sent or given to DOJ, DOT, any 

state Governor's, Attorney General's or Public U t i l i t i e s 

Commission's (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

sec u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UP/SP merger. 

16. Produce a l l notes of, or memoranda r e l a t i n g t o , 

any meetings w i t h DOJ, DOT, any state Governor's, Attorney 

General's or Public U t i l i t i e s Commission's (or s i m i l a r 

agency's) o f f i c e , any Mexican government o f f i c i a l , any other 

government o f f i c i a l , any security analyst, any bond r a t i n g 

agency, any consultant, any f i n a n c i a l advisor or analyst, any 

investment banker, any chamber of commerce, or any shipper or 

trade organization r e l a t i n g to the UP/SP merger. 
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17. Produce a l l documents r e l a t i n g t o shipper 

surveys or interviews concerning (a) the UP/SP merger or any 

possible conditions to approval of the merger, or (b) the 

q u a l i t y of service or competitiveness of any r a i l r o a d . 

18. Produce a l l documents r e l a t i n g t o the pr i c e t o 

be paid f o r , or the value of, any UP or SP l i n e s that might be 

sold as a condition to approval of, or otherwise i n connection 

w i t h , the UP/SP merger. 

19. Produce a l l documents r e l a t i n g t o trackage 

r i g h t s compensation f o r any of the BN/Santa Fe Settlement 

Agreement Lines or any other l i n e of UP or SP that might be 

the subject of a proposed trackage r i g h t s c o n d i t i o n i n t h i s 

proceeding. 

20. Produce a l l documents r e l a t i n g t o actual or 

estimated maintenance-and-operating costs, taxes and re t u r n -

t o - c a p i t a l costs w i t h respect to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP that 

might be the subject of a proposed trackage r i g h t s c o n d i t i o n 

i n t h i s proceeding. 

21. Produce a l l documents r e l a t i n g t o any agreement 

or understanding that Western Resources has wi t h any other 

party to t h i s proceeding regarding positions or cictions to be 

taken i n t h i s proceeding. Documents r e l a t i n g to routine 

procedural agreet-ents, such as agreements concerning the order 
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of questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be produced. 

22. Produce a l l presentations t o , and minutes of, 

the board of d i r e c t o r s of Western Resources r e l a t i n g t o the 

UP/SP merger or conditions to be sought by any party i n t h i s 

proceeding. 

23. Produce a l l documents i n the possession of 

Western Resources or i t s members r e l a t i n g to whether Utah and 

Colorado coal competes wit h Powder River Basin or Hanna Basin 

coals, i n c l u d i n g but not l i m i t e d t o any studies, reports or 

analyses of the use by u t i l i t i e s of, s o l i c i t a t i o n by u t i l i t i e s 

of bids f o r , or in t e r c n a n g e a b i l i t y i n use of, such coals. 

24. Produce a l l studies, reports or analyses 

r e l a t i n g to c o l l u s i o n among competing r a i l r o a d s or the r i s k 

thereof. 

25. Produce a l l studies, reports or analyses 

r e l a t i n g to the terms f o r or effectiveness of trackage r i g h t s . 

26. Produce a l l documents r e l a t i n g t o the e f f e c t of 

the UP/SP merger on coal t r a n s p o r t a t i o n service, comptcition 

or routings to any Western Resources f a c i l i t y . 

27. Produce a l l studies, reports or analyses 

r e l a t i n g to (a) using a d i f f e r e n t coal source than i s 

presently used at any Western Resources f a c i l i t y , (b) using a 

non-coal f u e l i n l i e u of coal at any Western Resources 

f a c i l i t y , or (c) purchasing power or s h i f t i n g power generation 
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among f a c i l i t i e s as a l t e r n a t i v e s to consuming coal at any 

Western Resources f a c i l i t y . 

28. Produce a l l f i l i n g s made wi t h state u t i l i t y 

commissions or state regulatory agencies that discuss sources 

of f u e l . 

29. Produce a l l studies, reports, analyses, 

compilations, c a l c u l a t i o n s or evaluations of market or 

competitive impacts of the UP/SP merger or the BN/Santa Fe 

Settlement, or of trackage r i g h t s compensation under the 

BN/Santa Fe Settlement, prepared by L.E. Peabody & Associates, 

and a l l workpapers or other documents r e l a t i n g thereto. 
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R e s p e c t f u l l y s ubmitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A, CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o i . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railwav Company, SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON DERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c " " a i i r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Companv and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

February 26, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document t o be served by hand on Nicholas J. DiMichael, 

counsel f o r Western Resources, Inc., at Donelan, Cleary, Wood 

& Maser, P.C, 1100 New York Avenue, N.W., Suite 750, 

Washington, D.C. 20005-3934, and by f i r s t - c l a s s mail, postage 

prepaid, or by a more expeditious manner of d e l i v e r y on a l l 

p a r t i e s appearing on the r e s t r i c t e d service l i s t established 

pursuant to paragraph 9 of the Discovery Guidelines i n Finance 

Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f fice 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSFORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO THE WESTERN SHIPPERS' COALITION 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the fol l o w i n g i n t e r r o g a t o r i e s and 

document requests to the Western Shippers' C o a l i t i o n ("WSC"). 

Responses should be served as soon as possiblf:, and 

i n no event l a t e r than 15 days from the date of service 

hereof. WSC i s requested to contact the undersigned promptly 

t o discuss any objections or questions regarding these 

requests w i t h a view to resolving any disputes or issues of 

i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS ANT) INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 
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I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Conpany and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe dated 

September 25, 1994, as supplemented by the November 18, 1995 

agreement between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the l i n e s that BN/Santa Fa w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CNW" means Chicago and North Western Railway 

Company. 

V I I . "DRGW" means The Denver and Rio Grande Western 

Railroad Company. 

V I I I . "Document" means any w r i t i n g or other 

compilation of informa*-ion, whether p r i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, i n c l u d i n g but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

contra<^ts, instruments, studies, projections, forecasts, 

summaries or records of conversations or interviews, minutes 

or records cf conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographic, maps, tape 

recordings, computer tapes, computer disks, other computer 

storage devices, computer programs, computer p r i n t o u t c , 

models, s t a t i s t i c a l statements, graphs, charts, diagrams, 



plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, receipts, 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

r evisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic record.*' and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, custody or 

co n t r o l of WSC and documents i n the possession, 

custody or cont r o l of consultants or others who 

have assisted WSC i n connection w i t h t h i s 

proceeding. 

IX. "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

X. " I d e n t i f y , " when used i n r e l a t i o n t o an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , means to 

state the name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means t o 

(a) state the nature of the document (e.g.. l e t t e r , 

memorandum, e t c . ) ; 

(b) state the author, each addressee, each 

r e c i p i e n t , date, number of pages, and t i t l e cf 

the document; and 



4 -

(c) provide a b r i e f d escription of the contents of 

the document. 

XI. "MPRR" means Missouri P a c i f i c Railroad Company. 

X I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

WSC, i t s counsel, or the consultants or others who have 

assisted WSC i n connection wi t h t h i s proceeding and have 

documents i n t h e i r possession, and made available i f 

requested. Applicants w i l l pay a l l reasonable costs f o r 

d u p l i c a t i o n and expedited del i v e r y of documents t o t h e i r 

attorneys. 

X I I I . "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

XIV. "SP" means SPT, SSW, SPCSL and DRGW. 

XV. "SPCSL" means SPCSL Corp. 

XVI. "SPR" means Southern P a c i f i c R a i l Corporation. 

XVII. "SPT" means Southern P a c i f i c Transportation 

Company. 

Company. 

X V I I I . "SSW" means St. Louis Southwestern Railway 



XIX "Shipper" means any user of r a i l services, 

i n c l u d i n g but , Limited to a consignor, c consignee, and a 

receiver. 

XX. "Southern P a c i f i c " 'Xicaus SPR and SP. 

XXI. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and re l a t e d dockets. 

XXII. "UP" means UPRR and MPRR, inc l u d i n g the 

former CNW. 

X X I I I . "UPC" means Union P a c i f i c Corporation. 

XXIV. "UPRR"' means Union P a c i f i c Railroad Company. 

XXV. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

applications. 

XXVI. "Union P a c i f i c " means UP and UPC. 

X.WII. "The Utah Railway Settlement Agreement" 

means the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXVIII. "WSC" means the Western Shippers' 

C o a l i t i o n . 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t c 4 9 C.F.R. 

§ 1114.29. 

XXX. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 
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XXXI. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to r a i l r o a d s , shipperL>, 

consultants or companies (including WSC) include a f f i l i a t e s , 

s u b s i d i a r i e s , o f f i c e r s , d i r e c t o r s , employees, attorneys, 

agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXIV Unless otherwise specified, these requests 

cover the period January 1, 1993 and th e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that WSC or i t s members have with any other party t o t h i s 

proce ding regarding positions cr actions to be taken i n t h i s 

proceeding. Routine procedural agreements, such as agreements 

concerning the order of questioning at depositions or the 

avoidance of d u p l i c a t i v e discovery, need not be i d e n t i f i e d . 

I f WSC contends that any such agreement i s p r i v i l e g e d , state 

the p i i r t i e s t c , date of, and general subject of the agreement. 

2. With respect to the assertions t h a t WSCs 

counsel has made at depositions of several of Applicants' 

witnesses that a UP o f f i c i a l stated that "UP didn't intend t o 

do more than essential maintenance on some of the Rio Grande 

l i n e s f o r the next f i v e years" (Anschutz Dep., p. 259; see 



also, e.g.. Rebensdorf Dep., p. 454), (a) i d e n t i f y the UP 

o f f i c i a l , (b) st a t e the date and place of the alleged 

statement, (c) i d e n t i f y a l l persons present when the alleged 

statement was made, and (d) f u l l y describe the alleged 

statement, i n c l u d i n g the p a r t i c u l a r l i n e s about which the 

alleged statement was made. 

3. I d e n t i f y a l l metnbers of WSC. 

4. I d e n t i f y a l l persons or e n t i t i e s that have 

asked f o r t h e i r names to be removed from 1 i s t s of members of 

WSC. 

5. I d e n t i f y the f i n a n c i a l contr:^ ators to WSC and 

the amounts contributed. 

6. For each u t i l i t y plant or coal mine operated by 

any of WSCs members, separately f o r each year 1993 through 

1995, i d e n t i f y the o r i g i n a t i n g mines f o r a l l coal transported 

to any u t i l i t y plant and, as to each such mine, s t a t e : 

(a) the tonnage of coal from that mine burned at the p l a n t ; 

(b) the average delivered price of coal from, that mine; (c) 

the average minehead price of that coal; (d) the r a i l 

t r a n s p o r t a t i o n routings (including o r i g i n a t i o n and interchange 

points) f o r a l l coal shipped from that mine to the p l a n t ; and 

(e) any t r a n s p o r t a t i o n routings or modes other than r a i l used 

i n shipping coal t o the plant. 

DOCÛ ÊNT REOUESTS 

1. Produce no l a t e r than A p r i l 1, 199<5 (a) a l l 

workpapers underlying any submission that WSC makes on or 
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about March 29, 1996 i n t h i s proceeding, and (b) a l l 

p u b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as t o date, of any witnesses presenting testimony 

f o r WSC on or about March 29, 1996 i n t h i s proceeding. 

2. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to benefits or e f f i c i e n c i e s that w i l l 

r e s u l t from the UP/SP merger. 

3 Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i ig to p o t e n t i a l t r a f f i c impacts of the 

UP/SP merger. 

4. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to competitive impacts of the UP/SP 

meraer, including, but not l i m i t e d to e f f e c t s on (a) market 

shares, (b) source or destination competition, (c) 

transloading options, or (d) b u i l d - i n options. 

5. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to the BN/Santa Fe Settlement 

Agreement. 

6. Produce a l l documeiits i n the possession of WSC 

or i t s members r e l a t i n g to the IC Settlement Agreement. 

7. Produce a l l document.s i n the possession of WSC 

or i t s members r e l a t i n g to the Utah Railway Settlen-.ent 

Agreement. 

8. Produce a l l documents i n the possession of WSC 

or i t r . members r e l a t i n g to conditionc tha t might be imposed on 

approval of the UP/SP merger. 
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9. Produce a l l studies, reports or analyses i n the 

possession of WSC or i t s mert±iers r e l a t i n g to actual or 

p o t e n t i a l competition between UP and SP. 

10. Produce a l l studies, reports or analyses i n the 

possession of WSC or i t s metnbers r e l a t i n g to competition 

between s i n g l e - l i n e and i n t e r l i n e r a i l t r a n s p o r t a t i o n . 

11. Produce a l l studies, reports or analyses i n the 

possession of WSC or i t s members r e l a t i n g t o the ben e f i t s of 

any p r i o r r a i l merger or r a i l mergers generally. 

12. Produce a l l studies, reports or analyses i n the 

possession of WSC or i t s men±»ers r e l a t i n g t o the f i n a n c i a l 

p o s i t i o n or prospects of SP. 

13. Produce a l l communications between WSC or i t s 

members and other p a r t i e s to t h i s proceeding r e l a t i n g t o the 

UP/SP merger or the BN/Santa Fe Settlement Agreement, and a l l 

documents r e l a t i n g to such communications. This request 

excludes documents already st -ved on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used by 

WSC or i t s members to seek support from shippers, p u b l i c 

o f f i c i a l s , r a i l r o a d s or others f o r the p o s i t i o n of WSC or any 

other party i n t h i s proceeding. 

15. Produce a l l presentations l e t t e r s , memoranda, 

white papers, or other documents sent or given by WSC or i t s 

members to DOJ, DOT, any state Governor's, Attorney General's 

or Public U t i l i t i e s Com^mission's (or s i m i l a r agency's) o f f i c e . 
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any Mexican government o f f i c i a l , any other government 

o f f i c i a l , any s e c u r i t y analyst, any bond r a t i n g agency, any 

consultant, any f i n a n c i a l advisor or analyst, any investment 

banker, any chamber of commerce, or any shipper or trade 

organization r e l a t i n g t o the UP/SP merger. 

16. Produce notes of, or memoranda r e l a t i n g t o , any 

meetings of WSC or i t s members w i t h DOJ, DOT, any state 

Governor's, Attorney General's or Public U t i l i t i e s 

Commission's (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

se c u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g t o the UP/SP merger. 

17. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to shipper surveys or interviews 

concerning the UP/SP merger or any possible conditions to 

approval of the merger. 

18. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to the price to be paid f o r , or the 

value of, any UP or SP li n e s that might be sold as a condition 

to approval of, or otherwise i n connection w i t h , the UP/SP 

merger. 

19. Produce a l l documents relating to trackage 

iigh::s compensation for any of the BN/Santa Fe Se'ctletnent 

Agreement". Lines or any other line of UP or SP that might be 
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the subject of a proposed trackage r i g h t s condition i n t h i s 

proceeding. 

20. Produce a l l documents r e l a t i n g t o actual or 

estimated maintenance-and-operating costs, taxes and r e t u r n -

t o - c a p i t a l costs w i t h respect to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP tha t 

might be the subject of a proposed trackage r i g h t s condition-

i n t h i s proceeding. 

21. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to any agreement or understanding that 

WSC or i t s members have with any other party to t h i s 

proceeding regarding positions or actions to be taken i n t h i s 

proceeding. Docuiuants r e l a t i n g to routine procedural 

agreements, such as agreements concerning the order of 

questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be producea. 

22.. Produce a l l presentations t o , and minutes of, 

the boards of d i r e c t o r s (or other governing bodies) of WSC or 

i t s members r e l a t i n g to the UP/SP merger or conditions to be 

sought by any party i n t h i s proceeding. 

23. Produce a l l documents r e l a t i n g to the 

at^sertions that WSC s counsel has made at depositions of 

several of Applicants' witnesses that a UP o f f i c i a l stated 

that "UP didn't intend to do more than essential maintenance 

on toome cf the Rio Grande l i n e s f o r the next f i v e years" 
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(Anschutz Dep., p. 259; see also, e.g.. Rebensdorf Dep., p. 

454) . 

24. Produce a l l documents i n the possession of WSC 

or i t s members r e l a t i n g to whether Utah and Colorado coal 

competes w i t h Powder River Basin or Hanna Basin coals, 

i n c l u d i n g but not l i m i t e d to any studies, reports or analyses 

of the use by u t i l i t i e s of, s o l i c i t a t i o n by u t i l i t i e s of bids 

f o r , or i n t e r c h a n g e a b i l i t y i n use of, such coals. 

25. Produce a l l f i l i n g s by members of WSC made with 

state u t i l i t y commissions or state regulatory agencies that 

discuss sources of f u e l . 

26. Produce a l l studies, reports, analyses, 

• compilations, c a l c u l a t i o n s or evaluations of market or 

competitive impacts of the UP/SP merger cr the BN/Santa Fe 

Settlement, or of trackage r i g h t s compensation under the 

BN/Santa Fe Settlement, prepared by L.E. Peabody &. Associates, 

and a l i workpapers or other documents r e l a t i n g thereto. 
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R e s p e c t f u l l y submitted. 

CANNON Y. HAR"VEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Fra n c i s c o , C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t . N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwes' ern 
Railway Companv. SPC^L Corp. and 
The Denver and Rio Graude 
Western R a i l r o a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

'ARVID "ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o r n e v s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

February 26, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document to be served by hand on Michael F. McBride, counsel 

f o r Western Shippers' C o a l i t i o n , at LeBoeuf, Lamb, Greene & 

MacRae, 1875 Connecticut Avenue, N.W., Suite 1200, Washington, 

D.C. 20009-5728, and by f i r s t - c l a s s mail, postage prepaid, or 

by a more expeditious manner of d e l i v e r y on a l l p a r t i e s 

appearing on the r e s t r i c t e d service l i s t established pursuant 

to paragraph 9 of the Discovery Guidelines i n Finance Docket 

No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 2 0 580 

ichael L. Rosenthal 
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RICHAFD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
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(202) 973-7601 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAlXj 
AND MISSOURI PACIFIC RAILROAD COMP; 

-- CONTROL AND .MERCER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO WISCONSIN ELECTRIC POWER COMPANY 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the fo l l o w i n g i n t e r r o g a t o r i e s and 

document requests t o Wisconsin E l e c t r i c Power Company 

("Wisconsin E l e c t r i c " ) . 

Responses should be served as soon as possible, and 

i n no event l a t e r than 15 days from the date of service 

hereof. Wisconsin E l e c t r i c i s requested to contact the 

undersigned promptly to discuss any objections or questions 

regarding these requests wi t h a view to • esolving any disputes 

or issues of i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 
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I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP ana BN/S?nta Fe dated 

September 25, 1994, as supplemented by * ' November 18, 1995 

agreement between those p a r t i e s . 

V. "The BN/Sc.nta Fe Settlement Agreement Lines" 

means the l i n e s that BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CNW" means Chicago and North Western Railway 

Company. 

V I I . "DRGW" r.ieans The Denver and Rio Grande Western 

Railroad Company. 

V I I I . "Document" means any w r i t i n g or other 

compilation of information, whether p r i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, inc l u d i n g but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, projections, forecasts, 

summaries or records of conversations or interviews, minutes 

or records of conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographs, maps, tape 

recordings,, computer tapes, computer disks, other computer . 

storage de^'ices, computer programs, computer p r i n t o u t s . 
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models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, r e c e i p t s , 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

revisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, custody or 

co n t r o l of Wisconsin E l e c t r i c and documents i n 

the possession, custody or c o n t r o l of 

consultants or others who have assisted 

Wisconsin E l e c t r i c i n connect'jn w i t h t h i s 

proceeding. 

I A . "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

X. " I d e n t i f y , " when used i n r e l a t i o n t o an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , means to 

state the name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means to 

(a) state the nature of the document (e.g.. I t t t e r , 

memorandum, e t c , ) ; 
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(b) state the author, each addressee, each 

r e c i p i e n t , date, number of p-ges, and t i t l e of 

the document; and 

(c) provide a b r i e f d escription of the contents of 

the document. 

XI. "MPRR" means Missouri P a c i f i c Railroad Company. 

X I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them b> 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

Wisconsin E l e c t r i c , i t s counsel, or the consultants or others 

who have assisted Wisconsin E l e c t r i c i n connection w i t h t h i s 

proceeding and have documents i n t h e i r possession, and made 

available i f requested. Applicants w i l l pay a l l reasonable 

costs f o r d u p l i c a t i o n and expedited d e l i v e r y of docuraents to 

t h e i r at-.orneys. 

X I I I . "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

^Tv, "SP" means SPT, SSW, SPCSL and DRGW. 

XV. "SPCSL- means SPCSL Corp. 

XVI. "SFR" means Southern P a c i f i c R a i l Corporation. 

XVII. "SPT" means Southern P a c i f i c Transportation 

Company. 
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X V I I I . "SSW" means St, Louis Southwestern Railway 

Company. 

XIX. "Shipper" means any user of r a i l services, 

i n c l u d i n g but not l i m i t e d to a consignor, a consignee, and a 

receiver. 

XX. "Souther.: P a c i f i c " means SPR and SP. 

XXI. "This proceeding" means Finance Docket 

No, 32760 and a l l subdockets and r e l a t e d dockets. 

XXII. "UP'' means UPRR and MPRR, in c l u d i n g the 

former CNW. 

XX I I I . "UPC" means Union P a c i f i c Corporation. 

XXIV. "UPRR" means Union P a c i f i c Raxiroad Company. 

XXV. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

a p p l i c a t i o n s . 

XXVI. "Union P a c i f i c " means UP and UPC. 

XXVII. "The Utah Railway Settlement Agreement" 

means the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXVIII. "Wisconsin E l e c t r i c " means Wisconsin 

E l e c t r i c Power Company. 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant to 4 9 C.F.R. 

§ 1114.29. 
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XXX. Documents need not be produced i f they have 

been prrduced by Applicants i n t h i s proceeding. 

XXXI. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to r a i l r o a d s , shippers, 

consultants or companies (including Wisconsin E l e c t r i c ) 

include a f f i l i a t e s , subsidiaries, o f f i c e r s , d i r e c t o r s , 

employees, attorneys, agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXIV. Unless otherwise s p e c i f i e d , these requests 

cover the period January 1, 1993 and t h e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that Wisconsin E l e c t r i c has with any other party t o t h i s 

proceeding regarding positions or actions t o be taken i n t h i s 

proceeding. Routine procedural agreements, such as agreements 

concerning the order of questioning at depositions or the 

avoidance of d u p l i c a t i v e discovery, need not be i d e n t i f i e d . 

I f Wisconsin E l e c t r i c contends that any such agreement i s 

p r i v i l e g e d , state the p a r t i e s t o , date of, and general subject 

of the agreement. 
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2. For each u t i l i t y plant operated by Wisconsin 

E l e c t r i c , separately f o r each year 1993 through 1995, i d e n t i f y 

the o r i g i n a t i n g mines f o r a l l coal burned at the plant and, as 

to each such mine, st a t e : (a) the tonnage of coal from that 

mine burned at the pla n t ; (b) the average delivered p r i c e of 

coal from that mine; (c) the average minehead price of that 

coal; (d) the r a i l t r a n s p o r t a t i o n routings ( i n c l u d i n g 

o r i g i n a t i o n and interchange points) f o r a l l coal shipped from 

that mine to the p l a n t ; and (e) any tr a n s p o r t a t i o n routings or 

modes other than r a i l used i n shipping -:oal t o the pl a n t . 

DOCUMENT REQUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying a.ny submission that Wisconsin E l e c t r i c 

makes on or about March 29, 1996 i n t h i s proceeding, and (b) 

a l l p u b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as to date, of any witnesses presenting testimony 

f o r Wisconsin E l e c t r i c on or about March 29, 1996 i n t h i s 

proceeding. 

2. Produce a l l documents r e l a t i n g to benefits or 

e f f i c i e n c i e s that w i l l r e s u l t from the UP/SP merger. 

3. Produce a l l documents r e l a t i n g t o p o t e n t i a l 

t r a f f i c impacts of the UP/SP m.erger. 

4. Produce a l l documents r e l a t i n g to competitive 

impacts of the UP/SP merger, including but not l i m i t e d t o 

e f f e c t s on (a) m.arket shares, (b) source or de s t i n a t i o n 
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competition, (c) transloading options, or (d) b u i l d - i n 

options. 

5. Produce a l l documents r e l a t i n g t o the BN/Santa 

Fe Settlement Agreement. 

6. Produce a l l documents r e l a t i n g to the IC 

Settlement Agreement. 

7. Produce a l l documents r e l a t i n g t o the Utah 

Railway Settlenent Agreement. 

8. Produce a l l documents r e l a t i n g t o conditions 

t h a t might be imposed on approval of the UP/SP merger. 

9. Produce a l l studies, reports or analyses 

r e l a t i n g to actual or p o t e n t i a l competition between UP and SP. 

10. Produce a l l studies, reports or analyses 

r e l a t i n g to competition between s i n g l e - l i n e and i n t e r l i n e r a i l 

t r a n s p o r t a t i o n . 

11. Produce a l l studies, reports or analyses 

r e l a t i n g to the benefits of any p r i o r r a i l merger or r a i l 

mergers i n general. 

12. Produce a l l studies, reports or analyses 

r e l a t i n g to the f i n a n c i a l p o s i t i o n or prospects of SP. 

13. Produce a l l communications w i t h other p a r t i e s 

to t h i s proceeding r e l a t i n g to the UP/SP merger or the 

BN/Santa Fe Settlement Agreement, and a l l documents r e l a t i n g 

t o such communications. This request excludes documents 

already served on Applicants. 
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14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used t o 

seek support from shippers, pi\blic o f f i c i a l s , r a i l r o a d s or 

others f o r the p o s i t i o n of Wisconsin E l e c t r i c or any other 

party i n t h i s proceeding. 

15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers or other documents sent or given t o DOJ, DOT, any 

state Governor's, Attorney General's or Public U t i l i t i e s 

Commission's (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

se c u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UP/SP merger. 

16. Produce a l l notes of, or memoranda r e l a t i n g t o , 

any meetings w i t h DOJ, DOT, any state Governor's, Attorney 

General's or Public U t i l i t i e s Commission's (or s i m i l a r 

agency's) o f f i c e , any Mexican government o f f i c i a l , any other 

government o f f i c i a l , any security analyst, an> bond r a t i n g 

agency, any consultant, any f i n a n c i a l advisor or analyst, any 

investment banker, any chamber of commerce, or any shipper or 

trade organization r e l a t i n g to the UP/SP merger. 

17. Produce a l l documente r e l a t i n g to shipper 

surveys cr interviews concerning (a) the UP/SP merger or any 
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possible conditions to approval of the merger, or (b) the 

q u a l i t y of service or competitiveness ot any r a i l r o a d . 

18. Produce a l l documents r e l a t i n g t o the p r i c e t o 

be paid f o r , or the value of, any UP or SP l i n e s that might be 

sold as a co n d i t i o n to approval of, or otherwise i n connection 

w i t h , the UP/SP merger. 

ls>. Produce a l l documents r e l a t i n g t o trackage 

r i g h t s compensation f o r any of the BN/Santa Fe Settlement 

Agreement Lines or any other l i n e of UP or SP that might be 

the subject of a proposed trackage r i g h t s c ondition i n t h i s 

proceeding. 

20. Produce a l l documents r e l a t i n g t o actual or 

estimated maintenance-a.nd-operating costs, taxes and r e t u r n -

t o - c a p i t a l costs w i t h respecc to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP that 

might be the subject o^ a proposed trackage r i g h t s c ondition 

i n t h i s proceeding. 

21. Produce a l l documents r e l a t i n g to any agreement 

or understanding that Wisconsin E l e c t r i c has w i t h any other 

party to t h i s proceeding regarding positions or actions to be 

taken i n t h i s proceeding. Documents r e l a t i n g t o routine 

procedural agreements, such as agreema.rits concerning the order 

of questioning at depositions or the avoidance of d u p l i c a t i v e 

ciscovery, need not be produced. 
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22. Produce a l l presentations t o , and minutes of, 

the board of d i r e c t o r s of Wisconsin E l e c t r i c r e l a t i n g t o the 

UP/SP merger or conditions to be sought by any pa r t y i n t h i s 

proceeding. 

23. Produce a l l documents i n the possession of 

Wisconsin E l e c t r i c r e l a t i n g to whether Utah and Colorado coal 

cotnpetes w i t h Powder River Basin or Hanna Basil, coals, 

in c l u d i n g but not l i m i t e d t o any studies, reports or analyses 

of the use by u t i l i t i e s of, s o l i c i t a t i o n by u t i l i t i e s of bids 

f o r , or i n t e r c h a n g e a b i l i t y i n use of, such coals. 

24. Produce a l l studies, reports or analyses 

r e l a t i n g t :> c o l l u s i o n among competing r a i l r o a d s or the r i s k 

thereof. 

25. Produce a l l studies, reports or analyses 

r e l a t i n g to the terms f o r or effectiveness of trackage r i g h t s . 

26. Produce a l l documents r e l a t i n g t o the e f f e c t of 

the UP/SP merger on coal transportation service, competition 

or routings t o any Wisconsin E l e c t r i c f a c i l i t y . 

27. Produce a l l studies, r e p o r t , or analyses 

r e l a t i n g to (a) using a d i f f e r e n t coal source than i s 

presently used at any Wisconsin E l e c t r i c f a c i l i t y , (b) using a 

non-coal f u e l i n l i e u of coal at any Wisconsin E l e c t r i c 

f a c i l i t y , or (c) purchasing power or s h i f t i n g pcwer generation 

among f a c i l i t i e s as a l t e r n a t i v e s to consuming coal at any 

Wisconsin E l e c t r i c f a c i l i t y . 
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28. Produce a l l f i l i n g s made w i t h state u t i l i r . y 

commissions or state regulatory agencies that discuss sources 

of f u e l . 

29. Produce a l l studies, reports, analyses, 

compilations, c a l c u l a t i o n s or evaluations of market or 

competitive impacts of the UP/SP merger or the BN/Santa Fe 

Settlement, or of trackage r i g h t s compensation under the 

BN/Santa Fe Settlement, prepared by L.E. Peabody & Associates, 

and a l l workpapers or other documents r e l a t i n g thereto. 
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Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevs f o r Southern 
P a c i f i c Rail Corporatio .. 
Southern P a c i f i c Transportation 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

y)mzyA 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington 4 Bu r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
Pac i f i c Railroad Company 

February 26, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document t o be served by overnight mail on Thomas F. 

McFarland, Jr., counsel f o r Wisconsin E l e c t r i c Power Company, 

at Belnap, Spencer, McFarland & Herman, 20 North Wacker Drive, 

Suite 3118, Chicago, I l l i n o i s 60606-3101, and by f i r s t - c l a s s 

mail, postage prepaid, or by a more expeditious manner of 

de l i v e r y on a l l p a r t i e s appearing on the r e s t r i c t e d service 

l i s t established pursuant to paragraph 9 of the Discovery 

Guidelines i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f f ice 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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t . ' ^ Count^ 
Page 

Ijyyybyo. 

FORE THE 
?JSPORTATION BOARD 

Finance Docket Nc. 32760 

raiON PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST, LOUIS SOUTHWESTERN RAILWAY 
COMPr,NY, SPCSL CORP. AND THE DENVER AND 

RIG GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES AND 
REOUESTS FOR PRODUCTION OF DOCUMENTS TO TRL. INC. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A, KARRIS 
Southern P a c i f i c 

T-^a.nsportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B, HERZOG 
JAMES ri . GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
Pa c i f i c Rail Corporation, 
oouthern P a c i f i c Transportation 
Company, St, Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

Office of the Secretary 

f EB 2 7 1996 

FebrJiry 2Sl5SfcR«x3rd 

CARL W. VON BERNITTH 
RICHARD J. RESSLER 
Un- jn P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V, DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. FINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 6817 9 
(402) 271-5000 

ARVID E. ROACH I I 
J, MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
F a c i f i c Rai .road Company 



• BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES AND 
REOUESTS FOR PRODUCTION OF DOCUMENTS TO TRL. INC. 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the fol l o w i n g i n t e r r o g a t o r i e s and 

document requests t o TRL, Inc. ("TRL"). 

. Responses should be served as soon as possible, and 

in no event l a t e r than 15 days from the date of service 

hereof. TRL i s requested to contact the undersigned promptly 

to discuss any objections or questions regarding these 

requests w i t h a view to resolving any disputes or issues of 

i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . ''Board" means the Surface Transportation Board. 



I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchiscn, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe dated 

September 25, 1994, as supplemented by *-he November 18, l b i 5 

agreemene between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the l i n e s that BN/Santa Fe w i l l receive trackage r i g h t s 

ever or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "Cen-Tex/South Orient" means Cen-Tex R a i l Link, 

Ltd./South Orient Railroad Company. 

V I I . "CNW" means Chicugo and North Western Railway 

Company 

V I I I . " C o r r a i l " means Consolidated R a i l 

Corporation. 

IX. "DRGW" means The Denver and Rio Grande Western 

Railroad Compa.iy. 

X. "Document" means any w r i t i n g or other 

compilation of information, whether p r i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, i n c l u d i n g but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

conuraci-to, instruments, stadies, projections, forecasts, 

summaries or records of conversations or interviews, minutes 



or records of conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographs, maps, tape 

recordings, computer tapes, computer disks, other computer 

storage devices, computer programs, computer p r i n t o u t s , 

models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, r e c e i p t s , 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

revisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, cu.=tody or 

• c o n t r o l of TRL and documents i n the possession, 

custody or control of consultants or others who 

have assisted TRL i n connection w i t h t h i s 

proceeding. 

XI. "KCS" means Kansas Cit y Southern Railway 

Company. 

X I I . "The IC Settlement Agreemene" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 19 96. 



X I I I . " I d e n t i f y , " when used i n r e l a t i o n t o an 

i n d i v i d u a l , corporation, partnership or other e n t i t y means t o 

stat e the name, address and telephone number thereof. 

" I d e n t i f y . " when uned i n r e l a t i o n to a document, means t o 

(a) s t a t e the nature of the document (e.g.. l e t t e r , 

memorandum, e t c . ) ; 

(b) state the author, each addressee, each 

r e c i p i e n t , date, number cf pages, and t i t l e of 

the document; and 

(c) provide a b r i e f d e s c r i p t i o n of the contents of 

the document. 

XIV. "MPRR" means Missouri P a c i f i c Railroad 

Company. 

- XV. "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

TRL, i t s counsel, or the consultants or others who have 

assisted TRL i n connection wi t h t h i s proceeding and have 

documents i n t h e i r possession, and made available i f 

requested. Applicants w i l l pay a l l reasonable costs f o r 

du p l i c a t i o n and expedited del i v e r y of documents to t h e i r 

attorneys. 



XVI. Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u ing, i n whole or i n part, the subject. 

XVII. "SP" means SPT, SSW, SPCSL and DRGW. 

XV I I I . "SPCSL" means SPCSL Corp. 

XIX. "SPR" means Southern P a c i f i c R a i l Corporation. 

XX. "SPT" means Southern P a c i f i c Transportation 

Company. 

Company, 

XXI. "SSW" means St. Louis Southv;estern Railway 

XXII. "Shipper" means any user of r a i l services, 

i n c l u d i n g but not l i m i t e d tc a consignor, a consignee, and a 

receiver. 

X X I I I . "Southern P a c i f i c " means SPR and SP. 

XXIV. "TRL" means TRL, Inc. 

XXV. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and re l a t e d dockets. 

XXVI. "UP" means UPRR and MPRR, inc l u d i n g the 

former CNW. 

XXVII. "UPC" means Union Paeific Corporation, 

XXVIII. "UPRR" means Union P a c i f i c Railroad 

Company. 
a 

XXIX. "The UP/SP merger" means the transactions 

proposed i n t h i s proceediiig, including a l l r e l a t e d 

a p p l i c a t i o n s . 
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XXX. "Union P a c i f i c " means UP and UPC. 

XXXI. "The Utah Railway Settlement Agreement" means 

the agreement between UP and SP and Utah Railway Coinpany dated 

January 17, 1996. 

XXXII. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t o 4 9 C.F.R. 

§ 1114.29. 

XXXIII. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XXXIV. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXV. References to r a i l r o a d s , shippers, 

consultants or companies (including TRL) include a f f i l i a t e s , 

s ubsidiaries, o f f i c e r s , d i r e c t o r s , employees, attorneys, 

agents and representatives thereof. 

XXXVI. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXVII. Unless otherwise specified, these requests 

cover the period January 1, 1993 and t h e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that TRL has with any other party to t h i s proceeding regarding 

positions or actions to be taken i n t h i s proceeding. Routine 



procedural agreements, such as agreements concerning the orde.r 

of questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be i d e n t i f i e d . I f TRL contends that any 

such agreement i s p r i v i l e g e d , state the p a r t i e s t o , date of, 

and general subject of the agreement. 

2. I d e n t i f y a l l owners of and investors i n TRL. 

3. I d e n t i f y a l l members of TRL's management. 

4. Describe any p r i o r r a i l r o a d - r e l a t e d experience 

of TRL's management, owners and investors. 

DOCUMENT REOUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying any submission that TRL makes on or 

about March 29, 1996 i n t h i s proceeding, and (b) a l l 

publicat_Lons, w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as t o date, of any witnesses presenting testimony 

f o r TRL on or about March 29, 1996 i n t h i s proceeding. 

2. Produce a l l documents r e l a t i n g to benefits or 

e f f i c i e n c i e s t h a t w i l l r e s u l t from the UP/SP merger. 

3. Produce a l l documents r e l a t i n g to p o t e n t i a l 

t r a f f i c impacts of the UP/SP merger. 

4. Produce a l l documents r e l a t i n g to competitive 

impacts of the UP/SP merger, including but not l i m i t e d to 

ef f e c t s on (a) market shares, (b) source or d e s t i n a t i o n 

competition, (c) transloading options, or (d) b u i l d - i n 

options. 
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5. Produce a l l documents r e l a t i n g t o the BN/Santa 

Fe Settlement Agreement. 

6. Produce a l i documents r e l a t i n g t o the IC 

Settlement Agreement. 

7. Produce a l l documents r e l a t i n g t o the Utah 

Railway Settlement Agreement. 

8. Producf a l l documents r e l a t i n g t o conditions 

that might be imposed on approval of the UP/SP merger. 

9. Produce a l l studies, reports or analyses 

r e l a t i n g to actual or p o t e n t i a l competition between UP and SP. 

10. Produce «11 studies, reports or analyses 

r e l a t i n g to competition between s i n g l e - l i n e and i n t e r l i n e r a i l 

t r a n s p o r t a t i o n . 

. 11. Produce a l l studies, reports or analyses 

r e l a t i n g t o the benefits of any p r i o r r a i l merger or r a i l 

mergers i n general. 

12. Produce a l l studies, reports or analyses 

r e l a t i n g to the f i n a n c i a l p o s i t i o n or prospects of SP. 

13. Produce a l l communications w i t h other p a r t i e s 

to t h i s proceeding r e l a t i n g to the UP/SP merger or the 

BN/Santa Fe Settlement Agreement, and a l l documents r e l a t i n g 

to such communications. This request excludes documents 

already served on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used to 
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seek support from shippers, public o f f i c i a l s , r a i l r o a d s or 

others f o r the p o s i t i o n of TRL or any other party i n t h i s 

proceeding. 

15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers or other documents sent or given to DOJ, DOT, any 

state Governor's, Attorney General's or Public U t i l i t i e s 

Commission'o (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

sec u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l aJvisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UP/SP merger. 

16. Produce a l l notes of, or memoranda r e l a t i n g t o , 

any meet-ings w i t h DOJ, DOT, any state Governor's, Attorney 

General's or Public U t i l i t i e s Commission's (or s i m i l a r 

agency's) o f f i c e , any Mexican government o f f i c i a l , any other 

government o f f i c i a l , any security analyst, any bond r a t i n g 

agency, any consultant, any f i n a n c i a l advisor or analyst, any 

investment banker, any chamber of commerce, or any shipper or 

trade organization r e l a t i n g to the UP/SP merger. 

17. Produce a l l documents r e l a t i n g t o shipper 

surveys or interviews concerning (a) the UP/SP merger or any 

possible conditions to approval of the merger, or (b) the 

q u a l i t y of service or competitiveness of any r a i l r o a d . 
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18. Produce a l l documents r e l a t i n g t o the p r i c e to 

be paid f o r , or the value of, any UP or SP l i n e s t h a t might be 

sold as a condition to approval of, or otherwise i n connection 

w i t h , the UP/SP merger. 

19. Produce a l l documents r e l a t i n g t o trackage 

r i g h t s compensation f o r any of the BN/Santa Fe Settlement 

Agreement Lines or any other l i n e of UP or SP that might be 

the subject of a proposed trackage r i g h t s condition i n t h i s 

proceedirg. 

20. Produce a l l documents r e l a t i n g to actual or 

estimated maintenance-and-operating costs, taxes and r e t u r n -

t o - c a p i t a l costs w i t h respect to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of U? or SP that 

might be the subject of a proposed trackage r i g h t s c ondition 

i n t h i s proceeding. 

21. Produce a l l docrments r e l a t i n g t o any agreement 

or understanding that TRL has w i t h any other party to t h i s 

proceeding regarding positions or actions to be ta.ken i n t h i s 

proceeding. Documents r e l a t i n g t o routine procedural 

agreements, such as agreements concerning the order of 

questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be produced. 

22. Produce a l l presentations t o , and minutes of, 

the boards of d i r e c t o r s (or other governing body) of TRL 
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r e l a t i n g t o the UP/SP merger or conditions to be sought by any 

part y i n t h i s proceeding. 

23. Produce a l l studies, reports or analyses 

r e l a t i n g t o c o l l u s i o n among competing r a i l r o a d s or the r i s k 

thereof. 

24. Produce a l l studies, reports or analyses 

r e l a t i n g to the terms f o r or effectiveness of trackage r i g h t s . 

25. Produce a l l studies, reports or analyses 

r e l a t i n g to competition f o r t r a f f i c to or from Mexico 

(including but not l i m i t e d to truck competition) or 

competition among Mexican gateways. 

26. Produce a l l documents, other than the study 

i t s e l f , r e l a t i n g t o the January 1996 study by The Ferryman 

Group e n t i t l e d , "The Impact of the Proposed Union P a c i f i c -

Southern P a c i f i c Merger on Business A c t i v i t y i n Texas." 

27. Produce TRL's a r t i c l e s of incorporation and a l l 

state regulatory f i l i n g s that describe TRL. 

28. Produce a l l TRL f i n a n c i a l statements since i t s 

formation, 

29. Produce a l l business plans and other documents 

r e l a t i n g to TRL's business objectives, plans or s t r a t e g i e s . 

30. Produce a l l agreements wit h KCS, Conrail p r 

Cen-Tex/South Orient to which TRL i s a party. 
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Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
Pa c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Company, St, Louis Southwestern 
Railway Company. SPCSL Corp, and 
The Denver and Rio Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eator Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Corapany 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Bu r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

February 26, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document t o be served by overnight mail on Joel T. Williams, 

I I I , President, TRL, Inc., at 4809 Cole Avenue, Suite 350 LB-

126, Dallas, Texas 75205, and by f i r s t - c l a s s mail, postage 

prepaid, or by a more expeditious manner of d e l i v e r y on a l l 

p a r t i e s appearing on the r e s t r i c t e d service l i s t established 

pursuant to paragraph 9 of the Discovery Guidelines i n Finance 

Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f f ice 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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Pago UP/SP-131 

BEFORE THE 
TRANSPORTATION BOARD 

Finance Docket Nc. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILRO. 
AND MISSOURI PACIFIC RklLROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERNvPACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTM-ION COMPAN'Y, ST. LOUIS SOUTHWESTERN RAILWAY 
I 92MPANY, SPCSL CORP. AND THE DENVER AND 
^^RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO UNION CARBIDE CORPORATION 

0 CANNON Y. HARVEY 
LOUIS P. WARCHOT 
C/iROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Marke_ Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cumingham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
P a c i f i c Rail Corporation. 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp, and 
The Denver ajid_Rio G£ande 
Western RaiTrgadF^pTTg^^7~ ~ 

Caice ct the Secretary 

FEB 2 7 

CARL W. VON BERNTJTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V, DOLAN 
PAirL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 6817 9 
(402) 271-5000 

ARVID E, ROACH I I 
J, MICHAEL HEMMER 
MICHAEL L, RCdENTHAL 
Covington <i B u r l i n g 
1201 i-ennsylvania Avenue, N.W. 
P,0, Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. TTnion P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

February 26, 1996 



• BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROJ 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHED PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO UNION CARBIDE CORPORATION 

Pursuant t o 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the fol l o w i n g i n t e r r o g a t o r i e s and 

document requests to Union Carbide Corporation ("Union 

Carbide"') . 

Responses should be served as soon as possible, and 

i n no event l a t e r than 15 days from the date of service 

hereof. Union Carbide i s requested to contact the undersigned 

promptly to discuss any objections or que.*".:ions regarding 

these requests w i t h a view to resolving any disputes or issues 

of i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 



I I I . "BN/Santa Fe" means the Burlington Northern 

Reiiroad Company and The Atcnison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe dated 

September 25, 1994, as s-applementtJ by the November 18, 1995 

agreement between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the l i n e s t n a t BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CNW" means Chicago and North Western Railway 

. Company. 

V I I . "DRGW" means The Denver and Rio Grande Western 

Railroad Company. 

V I I I . "Document" means any w r i t i n g or other 

com.pilation of information, whether pr i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, inc l u d i n g but not l i m i t e d to intra-company 

coiiimunications, correspondence telegrams, memorania, 

contracts, instruments, studies, projections, forecasts, 

summaries or records ot conversations or interviews, minutes 

or records of conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographs, maps, tape 

recordings, compute., tapes, computer disks, other computer 

storace devices, computer programs, computer p r i n t o u t s . 



models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, r e c e i p t s , 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

revisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) bcth documents i n the possession, custody or 

c o n t r o l of Union Carbide and documen*-s i n the 

possession, custody or co n t r o l of consultants 

or others who have assisted Union Carbide i n 

connection w i t h t h i s proceeding. 

IX. "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

X. " I d e n t i f y , " when used i n r e l a t i o n t o an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , means to 

state tne name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means t o 

(a) state the nature of the document (e.g.. l e t t e r , 

memorandum, e t c . ) -
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(b) s t ate the author, each addressee, each 

r e c i p i e n t , date, number of pages, and t i t l e of 

the document; and 

(c) provide a b r i e f d escription of the contents of 

the document. 

XI. "MPRR" means Missouri P a c i f i c Railroad Company. 

X I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of re-ponsive documents should be retained i n the f i l e s of 

Union Carbide, i t s counsel, or the consultants or others who 

have assisted Union Carbide i n connection w i t h t h i s proceedirg 

and have documents i n t h e i r possession, and made ava i l a b l e i f 

requested. Applicants w i l l pay a l l reasonable costs f o r 

du p l i c a t i o n and expedited de l i v e r y of documents t o t h e i r 

attorneys. 

X I I I . "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n p a r t , the subject. 

XIV. "SP" means SPT, SSW, SPCSL and DRGW. 

XV. "SPCSL" means SPCSL Corp. 

XVI. "SPR" means Southern P a c i f i c R a i l Corporation. 

XVII. "SPT" means Southern P a c i f i c Transportation 

Company. 



X V I I I . "SSW" means St. Louis Southwestern Railway 

Company. 

XIX. "Shipper" means any user of r a i l seirvices, 

i n c l u d i n g but not l i m i t e d to a consignor, a consignee, and a 

receiver. 

XX. "Southern P a c i f i c " means SPR and SP. 

XXI. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and related dockets. 

XXII. "UP" means UPRR and MPRR, inc l u d i n g the 

former CNW. 

X X I I I . "UPC" means Union P a c i f i c Corporation. 

XXIV. "UPRR" means Union P a c i f i c Railroad Company. 

XXV. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

a p p l i c a t i o n s , 

XXVI. "Union Carbide" means Union Carbide 

Corporat ion. 

XXVII. "Union P a c i f i c " means UP and UPC. 

XXVIII. "The Utah Railway Settlement Agreement" 

means the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t o 4 9 C.F.R. 

§ 1114.29. 



- 6 -

XXX. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XXXI. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to r a i l r o a d s , shippers, 

consultants or companies (including Union Carbide) include 

a f f i l i a t e s , s u b s i d i a r i e s , o f f i c e r s , d i r e c t o r s , employees, 

attorneys, agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXIV. Unless otherwise s p e c i f i e d , these requests 

cover the period January 1, 1993 and t h e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that Union Carbide has with any other party to t h i s proceeding 

regarding p o s i t i o n s or actions to be taken i n t h i s proceeding. 

Routine procedural agreements, such as agreements concerning 

the order of questioning at depositions or the avoidance of 

o u p l i c a t i v e discovery, need not be i d e n t i f i e d . I f Union 

Carbide contends that any such agreement i s p r i v i l e g e d , state 

the p a r t i e s t o , date of, and general subject of the agreement. 



DOCUMENT REOUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying any submission that Union Carbide makes 

on or about March 29, 1996 i n t h i s proceeding, and (b) a l l 

p u b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as to date, of any witnesses presenting testimony 

f o r Union Carbide on or about March 29, 1996 i n t h i s 

proceeding, 

2. Produce a l l documents r e l a t i n g t o benefits or 

e f f i c i e n c i e s that w i l l r e s u l t from the I ""/SP merger. 

3. Produce a l l documents r e l a t i n g t o p o t e n t i a l 

t r a f f i c impacts of the UP/SP merger. 

4. Produce a l l documents r e l a t i n g to crmpetitive 

impacts of the UP/SP merger, including but not l i m i t e d t o 

e f f e c t s on (a) market shares, (b) source or de s t i n a t i o n 

competition, (c) transloading options, or (d) b u i l d - i n 

options, 

5. Produce a l l documents r e l a t i n g to the BN/Santa 

Fe Settlement Agreement. 

6. Produce a l l documents r e l a t i n g t o the IC 

Settlement Agreement. 

7. Produce a l l documents r e l a t i n g to the Utah 

Railway Settlement Agreement. 

8. Produce a l l documents r e l a t i n g t o conditions 

that might be Imposed on approval of the UP/SP merger. 



9. Produce a l l studies, reports or analyses 

r e l a t i n g t o actual or p o t e n t i a l competition between UP and SP. 

10. Produce a l l studies, reports or analyses 

r e l a t i n g to competition between s i n g l e - l i n e and i n t e r l i n e r a i l 

t r a n s p o r t a t i o n . 

11. Produce a l l studies, reports or analyses 

r e l a t i n g to the } e n e f i t s of any p r i o r r a i l merger or r a i l 

mergers generalx •. 

12. Produce a l l studies, reports or analyses 

r e l a t i n g to the f i n a n c i a l p o s i t i o n or prospects of SP. 

13. Produce a l l communications w i t h other p a r t i e s 

to t h i s proceeding r e l a t i n g to the UP/SP merger or the 

BN/Santa Fe Settlement Agreement, and a l l documents r e l a t i n g 

to such communications. This request excludes documents 

already served on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used to 

seek support from shippers, public o f f i c i a l s , r a i l r o a d s er 

others f o r the p o s i t i o n of Union Carbide or any other party i n 

t h i s proceeding, 

15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers or ether docum.ents sent or given to DOJ, DOT, any 

state Governor's, Attorney General's or Public U t i l i t i e s 

Commission's (er s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 
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se c u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UP/SP merger. 

16. Produce a l l notes of, or memoranda r e l a t i n g t o , 

any meetings w i t h DOJ, DOT, any state Governor's, Attorney 

General's or Public U t i l i t i e s Commission's (or s i m i l a r 

agency's) o f f i c e , any Mexican government o f f i c i a l , any other 

government o f f i c i a l , ny secur i t y analyst, any bond r a t i n g 

agency, any consultant, ariy f i n a n c i a l advisor or analyst, any 

investment banker, any chamber of commerce, or any shipper or 

trade organization r e l a t i n g to the UP/SP merger. 

17. Produce a l l documents r e l a t i n g to shipper 

surveys or interviews concerning (a) the UP/SP merger or any 

possible conditions to approval of the merger, or (b) the 

q u a l i t y of service or competitiveness of any r a i l r o a d . 

18. Produce a l l documents z-elating t o the p r i c e t o 

be paid f o r , or the value of, any UP or SP l i n e s that might be 

sold as a condition to approval of, or otherwise i n connection 

w i t h , the UP/SP merger. 

19. Produce a l l documents r e l a t i n g t o trackage 

r i g h t s compensation f o r any of the BN/Santa Fe Settlement 

Agreement Lines or any other l i n e of '"'̂P or SP that might be 

the subject of proposed trackage r i g h t s c ondition i n t h i s 

proceeding. 



10 -

20. Produce a l l documents r e l a t i n g t o actual or 

estimated maintenance-and-operating costs, taxes and r e t u r n -

t o - c a p i t a l costs w i t h respect to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP that 

might be the subject of a proposed trackage r i g h t s c o n d i t i o n 

i n t h i s proceeding. 

21. Produce a l l documents r e l a t i n g to any agreement 

or understanding th a t Union Carbide has w i t h any other party 

to t h i s proceeding regarding positions or actions t o be taken 

i n t h i s proceeding. Documents r e l a t i n g to routine procedural 

agreements, such as agreements concerning the order of 

questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be produced. 

22. Produce a l l p r t j e n t a t i o n s t o , and minutes of, 

the board of d i r e c t o r s of U.iion Carbide r e l a t i n g to the UP/SP 

merger or conditions to be sought by any party i n t h i s 

proceeding, 

23. Produce a l l studies, reports or analyses 

r e l a t i n g to c o l l u s i o n among competing r a i l r o a d s or the r i s k 

thereof. 

24. Produce a l l studies, reports or analyses 

r e l a t i n g to the terms f o r or effectiveness of trackage r i g h t s . 

25. Produce a l l documents r e l a t i n g t o the 

p o s s i b i l i t y of ^ b u i l d - i n by SP (or build-out to SP) at Union 
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Carbide's f a c i l i t y at North Seadrift, Texas, or Union 

Carbide's f a c i l i t y at Taft, Louisiana. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
Pa c i f i c Rail Corporation. 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

Respectfully submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINl'J 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Ra.'Iroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

February 26, 1996 



CERTIFICATE OF SERVICE 

T, Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document to be served by hand on Martin W. Bercovici. counsel 

f o r Union Carbide Corporation, at Keller & Heckman, 1001 G 

Street, N.W., Suite 500W, Washington, D.C. 20001, 

and by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of de l i v e r y on a l l p a r t i e s appearing on the 

r e s t r i c t e d service l i s t established pursuant to paragraph 9 of 

the Discovery Guidelines i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f f i c e 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

S 

/MJOtU>) 
Michael L. Rosenthal 
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HERN PACIFIC RAIL CORPORATION, SOLTHERN PAClFTe— 

RANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO THE WESTERN COAL TRAFFIC LEAGUE 

CANNON Y, HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Franci.sco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. .CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M, GUINI\AAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C, 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Departm.ent 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 2C044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
Corjr.oration Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c Rai?,road Companv 

February 26, 1996 



•' . " . UP/SP-132 
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SURFACE' TRANSPORTATION BOARD /'o>^ A ̂ ^ '̂  VN 
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Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD-COMPANY 
AND MISSOURI PACIFIC RAILRO.\D COMPANY X'""̂-.-----

-- CONTROL AND MERGER -- ' y ^ y y 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 

TO THE WESTERN COAL TRAFFIC LEAGUE 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the following i n t e r r o g a t o r i e s and 

document requests t o the Western Coal T r a f f i c League ("WCTL"). 

• Responses should be ser-zed as soon as possible, and 

i n no event l a t e r than 15 days from the dace of service 

hereof. WCTL i s requested to contact the undersigned promptly 

to discuss any objections or questions regarding these 

requests w i t h a view to resolving any disputes or issues of 

i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 
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I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/San*-? Fe dated 

Septemiaer 25, 1994, as supplemented by the November 18, 1995 

agreement between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the l i n e s that BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agrcciment. 

VI. "CNW" means Chicago and North Western Railway 

Company. 

V I I . "DRGW" means The Denver and Rio Grande Western 

Railroad Company. 

V I I I . "Document" means any w r i t i n g or other 

compilation of information, whether p r i n t e d , typed, 

handwritten, recorded, or produced cr reproduced by any other 

process, i n c l u d i n g but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, pr o j e c t i o n s , forecasts, 

summaries or records of conversations or interviews, minutes 

or records of conferences or meetings, records or reports of 

negotiations, d i a r i e s , calendars, photographs, maps, tape 

recordings, c.-imputer tapes, computer disks, other computer-

storage devices, computer programs, computer prints i t s . 
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models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, receipts, 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

r evisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l version.s and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, custody or 

con t r o l of WCTL and documents i n the 

possession, custody or c o n t r o l of consultants 

or others who have assisted WCTL i n connection 

w i t h t h i s proceeding. 

IX. "Tne IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Com.pany dated January 30, 1996. 

X. " I d e n t i f y , " when used i n r e l a t i o n t o an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , means to 

state the name, addic^ss and telep.^'^one number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means t o 

(a) state the nature of the document (e.g., l e t t e r , 

memorandum, e t c . ) ; 
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(b) state the author, each addressee, each 

r e c i p i e n t , date, number of rages, and t i t l e of 

the docutr.ent; and 

(c) provide a b r i e f d e s c r i p t i o n of the contents of 

the document. 

XI. "MPRR" means Missouri P a c i f i c Railroad Company. 

X I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

WCTL, i t s counsel, or the consultants or others who have 

• assisted WCTL i n connection w i t h t h i s proceeding and have 

documents i n t h e i r possession, and made available i f 

requested. Applicants w i l l pay a l l reasonable costs f o r 

d u p l i c a t i o n and expedited d e l i v e r y of documents t o t h e i r 

attorneys. 

X I I I . "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

XIV. "SP" means SPT, SSW, SPCSL and DRGW. 

XV. "SPCSL" means SPCSL Corp. 

XVI. "SPR" means Southern P a c i f i c R a i l Corporation. 

XVII. "SPT" means Southern P a c i f i c Transportation 

Company. 



X V I I I . 'SSN'" means St. Louis Southwestern Railway 

Company. 

XIX. "Shipper" means any user of r a i l services, 

i n c l u d i n g but not l i m i t e d to a consignor, a consignee, and a 

receiver. 

XX. "Southern P a c i f i c " means SPR and SP. 

XXI. "'"his proceeding" means Finance Docket 

No. 327b0 and a l l subdockets and re l a t e d dockets. 

XXII. "UP" means UPRR and MPRR, inc l u d i n g the 

former CNW. 

XX I I I . "UPC" means Union P a c i f i c Corporation. 

XXIV. "UPRR" means Union P a c i f i c Railroad Company. 

XXV. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

applications. 

XXVI. "Union P a c i f i c " means UP and UPC 

XXVII. "The Utah Railway Settlement Agreement" 

iTieans the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXVIII. "WCTL" means the Western Coal T r a f f i c 

League. 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t o 4 9 C.F.R. 

§ 1114 29. 
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XXX. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XXXI. Produce a p r i v i l e g e log i n accordance w i t h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to r a i l r o a d s , shippers, 

consultants or companies (including WCTL) include a f f i l i a t e s , 

s ubsidiaries, o f f i c e r s , dl.rectors, employees, attorneys, 

agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

XXXIV. Unless otherwise specified, these requests 

cover the period January 1, 1993 and t h e r e a f t e r . 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

that WCTL or i t s members have wit h any other party t o t h i s 

proceeding regarding positions or actions t o be taken i n t h i s 

proceeding. Routine procedural agreements, such as agreements 

cor^.irnino- the order of questioning at depositions or the 

avoidance of d u p l i c a t i v e discovery, need not be i d e n t i f i e d . 

I f WCTL contends that any such agreement i s p r i v i l e g e d , state 

the p a r t i e s to, date of, and general subject of the agreement. 

2. For each u t i l i t y plant operated by any of 

WCTL's members, separately f o r each year 1993 through 1995, 



i d e n t i f y the o r i g i n a t i n g mines f o r a l l coal burned at the 

plant and, as to each such mine, state: (a) the tonnage of 

coal from that mine burned at the pla n t ; (b) the average 

delivered p r i c e of coal Irom that mine; (c) the average 

minehead price of that coal; (d) the r a i l t r a n s p o r t a t i o n 

routings (including o r i g i n a t i o n and interchange points) f o r 

a l l coal shipped from that mine to the pla n t ; and (e) any 

tra n s p o r t a t i o n routings or modes other than r a i l used i n 

shipping coal to the plant. 

3. I d e n t i f y the members of WCTL. 

DOCUMENT REQUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying any submiss.'on that WCTL makes on or 

about March 29, 1996 i n t h i s proceeding, and (b) a l l 

publications, w r i t t e n testimony and t r a n s c r i p t s , without 

l i m i t a t i o n as t o date, of any witnesses presenting testimony 

f o r WCTL on or about March 29, 1996 i n t h i s proceeding. 

2. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to benefits or e f f i c i e n c i e s that w i l l 

r e s u l t from the UP/SP merger. 

3. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to potv^ntial t r a f f i c impacts of the 

UP/SP merger. 

4. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to competitive impacts of the UP/SP 
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merger, i n c l u d i n g , but not l i m i t e d to e f f e c t s on (a) market 

shares, (b) source or desti n a t i o n competition, (c) 

transloading options, or (d) b u i l d - i n options. 

5. Produce a l l documents i n t i e possession of WCTL 

or i t s members r e l a t i n g t o the BN/Santa Fe Settlement 

Agreement. 

6. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to the IC Settlement Agreement. 

7. Produce 11 documents i n the possession of WCTL 

or i t s members r e l a t i n g to the Utah Railway Settlement 

Agreement. 

8. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g co conditions that might be imposed on 

approval of the UP/SP merger. 

9. Produce a l l studies, reports or analyses i n the 

possession of WCTL or i t s members r e l a t i n g t o actual or 

p o t e n t i a l competition between UP and SP. 

10. Produce a l l studies, reports or analyses i n the 

possession of WCTL or i t s members r e l a t i n g t o competition 

between s i n g l e - l i n e and i n t e r l i n e r a i l t r a n s p o r t a t i o n . 

11. Produce a l l studies, reports or analyses i n the 

possession of WCTL or i t s members r e l a t i n g to the ben e f i t s of 
a 

any p r i o r r a i l merger or r a i l mergers i n general. 
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12. Produce a l l studies, reports or analyses i n the 

possession of WCTL or i t s members r e l a t i n g t o the f i n a n c i a l 

p o s i t i o n or prospects of SP. 

13. Produce a l l communications between WCTL or i t s 

members and other p a r t i e s to t h i s proceeding r e l a t i n g to the 

UP/SP merger or the BN/Santa Fe Settlement Agreement, and a l l 

documents r e l a t i n g to such communications. This request 

excludes documents already served on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used by 

WCTL or i t s members t o seek support from shippers, public 

o f f i c i a l s , r a i l r o a d s or others f o r the p o s i t i o n of WCTL or any 

other party i n t h i s proceeding. 

15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers or other documents sent or given by WCTL or i t s 

members to DOJ, DOT, any state Governor's, Attorney General's 

or Public U t i l i t i e s Commission's (or s i m i l a r agency's) o f f i c e , 

any Mexican government o f f i c i a l , any other government 

o f f i c i a l , any se c u r i t y analyst, any bond r a t i n g agency, any 

consultant, any f i n a n c i a l advisor or analyst, any investment 

banker, any chamber of commerce, or any shipper or trade 

organization r e l a t i n g to the UP/SP merger. 

16. Produce notes of, or memoranda r e l a t i n g to, any 

meetings of WCTL or i t s members with DOJ, DOT, any state 

Governor's, Attorney General's or Public U t i l i t i e s 
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Commission's (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

se c u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UP/SP merger. 

17. Produce a l l documents i n the possession of WCTL 

or i t s metnbers r e l a t i n g to shipper surveys or - nterviews 

concerning (a) the UP/SP merger or any possible conditions t o 

approval of the merger, or (b) the q u a l i t y of service or 

competitiveness of ar.y r a i l r o a d . 

18, Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to the p r i c e to be paid f o r , or the 

value of, any UP or SP li n e s that mig'-c be sold as a condition 

to approval of, or otherwise i n connection with, the UP/SP 

merger. 

19, Produce a l l documents r e l a t i n g t o trackage 

r i g h t s compensation f o r any of the EN/Santa Fe Settlement 

Agreement Lines or any other l i n e of UP or SP that m.ight be 

the subject of a proposed trackage r i g h t s c o ndition i n t h i s 

proceeding. 

20. Produce a l l documents r e l a t i n g to actual or 

estimated maintenance-and-operating costs, taxes and ret u r n -

t o - e a p i t a l costs w i t h respect to any of the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP that 
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might be the subject of a proposed trackage r i g h t s c o n d i t i o n 

i n t h i s proceeding. 

21. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to any agreement or understanding that 

WCTL or i t s metnbers have wit h any other party to t h i s 

proceeding regarding positions or actions to be taken i n t h i s 

proceeding. Documents r e l a t i n g to routine procedural 

agreements, such as agreements concerning the order of 

questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be produced 

22. Produce a l l presentations to, and minutf.'S of, 

the boards of d i r e c t o r s (or other governing bodies) of WCTL or 

i t s members r e l a t i n g to the UP/SP merger or conditions t o be 

sought by any party i n t h i s proceeding. 

23. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to whether Utah and Colorado coal 

competes wit h Powder River Basin or Hanna Basin coals, 

i n c l u d i n g but not l i m i t e d to any studies, reports or analyses 

of the use by u t i l i t i e s of, s o l i c i t a t i o n by u t i l i t i e s of bids 

f o r , or in t e r c h a n g e a b i l i t y i n use of, such coals. 

24. Produce a l l documents i n the possession of WCTL 

or i t s members r e l a t i n g to the e f f e c t of the UP/SP merger on 

coal t r a n s p o r t a t i o n service, competition or routings t o any 

f a c i l i t y of a WCTL member. 
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25. Produce a l l studies, reports, or analysis i n 

the possession of WCTL or i t s members r e l a t i n g to complaints 

by e l e c t r i c u t i l i t y coal users concerning service by any 

r a i l r o a d . 

26. Produce a l l projections i n the possession of 

WCTL or i t s members of future t r a f f i c volumes, e i t h e r i n the 

aggregate or by c a r r i e r , of (a) Utah and Colorado coal, (b) 

Powder River Basin coal, (c) Hanna Basin coal, or (d; other 

coals. 

27. Produce a l l studies, reports or analyses i n the 

possession of WCTL or i t s members r e l a t i n g to (a) using a 

d i f f e r e n t coal source than i s presently used at any f a c i l i t y 

of a WCTL member, (b) using a non-coal f u e l i n l i e u of coal at 

any f a c i l i t y of a WCTL member, or (c) purchasing power or 

s h i f t i n g power generation among f a c i l i t i e s as a l t e r n a t i v e s to 

consuming coal at any f a c i l i t y of a WCTL member. 

28. Produce a l l f i l i n g s made by any WCTL member 

wi t h state u t i l i t y commissions or state regulatory agencies 

that discuss sources of f u e l . 

29. Produce a l l studies, reports, analyses, 

compilations, c a l c u l a t i o n s or evaluations i n the possession of 

WCTL or i t s members of market or competitive impacts of the 

UP/SP merger or the BN/Santa Fe Settlement, or of trackage 

r i g h t s compensation under the BN/Santa Fe Settlement, prepared 
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by L.E. Peabody & Associates, and a l l workpapers or other 

documents r e l a t i n g thereto. 

Respectfully submitted. 

CAIWON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
P a c i f i c Rail Corporation. 
Southern P a c i f i c Transportation 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rie Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

^Mrc. f C. i^3/Aa^ 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Companv 

February 26, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document to be served by hand on C. Michael Loftus, counsel f o r 

Western Coal T r a f f i c League, at Slover & Loftus, 1224 

Seventeenth Street, N.W., Washington, D.C. 20036, and by f i r s t -

class mail, postage prepaid, or by a more expeditious manner of 

d e l i v e r y on a l l p a r t i e s appearing on the r e s t r i c t e d service 

l i s t established pursuant to paragraph 9 of the Discovery 

Guidelines i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i r i c a t i o n O f f ice 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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The Honorable Vernon A. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
Room 2215 
12th and Constitution Avenue, N.W. 
Washington, D.C. 

Re: Finance Docket No. 32760 

Dear Secretary Williams: 

I enclose f o r f i l i n g on behalf of the I n t e r n a t i o n a l 
Brotherhood of Teamsters an o r i g i n a l and twenty (20) copies of 
(1) P e t i t i o n f o r Leave to F i l e Response to Applicants' Reply to 
IBT's P e t i t i o n to Reopen Decision No. 3 and (2) I n t e r n a t i o n a l 
Brotherhood of Teamsters' Response to Applicants' Reply to IBT's 
P e t i t i o n to Reopen .Motor Carrier Waiver Decision. I also enclose 
a disk containing IBT's P e t i t i o n and Response i n WordPer.fect 5.1 
format. 

Extra copies of IBT's pleaaings are attached. Please 
date stamp the copies and return them to as via our m.essenger. 

Thank you for ycur a t t e n t i o n to t h i s matter. 

S i n c e r e l y , 

ocr 111995 //u / y 
Marc i . F i n k 

MJP: r m c ^ ' '•' ' j 
Enclosures . — 

cc: The Honorable Jerome Nelson 

11459,0072,01.00.ox 
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f y s y z y y ORIGINAL 
BEFORE THE 

\ ̂  ' '-̂^ INTERSTATE COMMERCE COMMISSION 
„ cN y^ 

?• • 
.\ C • • Finance Docket No. 32760 

V'-
, y ' ^ UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD\GOM 

AND MISSOURI PACIFIC RAILROAD COMPANY ' ' \ / \ ' ^y '^ 
— CONTROL AND MERGER -- V^- ^ 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC'; 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILW 

CCMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD CO.MPANY 

PETITION BY THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
FOR LEAVE TO FILE RESPONSE TO APPLICANTS' REPLY TO 

IBT'S PETITION TO REOPEN DECISION NO. 3 

The I n t e r n a t i o n a l Brotherhood of Teamsters ("IBT"), 

through i t s undersigned attorneys, hereby p e t i t i o n s t h ^ 

Commission pursuant to 49 C.F.R. ̂  1117.1 f c r leave to f i l e a 

response t o the new arguments raised i n Applicants' Reply to 

IBT's P e t i t i o n to Reopen portions of the Commission's Decision 

No. 3 i n the above-captioned proceeding. 

PROCEDURAL BACKGROUND 

On September 5, 1995, the Commission granted a waiver 

authorizing the Applicants to exclude from the d e f i n i t i o n of 

"applicant c a r r i e r s " c e r t a i n wholly-owned motor c a r r i e r 

subsidiaries of the Applicants. The IBT f i l e d a p e t i t i o n t o 

reopen and reverse th a t decision on September 25, 1995. On 

October 4, 1995, the Applicants responded to IBT's P e t i t i o n t o 

Reopen by s e t t i n g f o r t h new procedural and substantive legal 

arguments. The IBT f i l e s t h i s P e t i t i o n f or Leave to F i l e 

Response to Applicants' Reply i n order to allow the IBT to 
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address important questions of law and policy raised f o r the 

f i r s t time by Applicants' Reply. 

GROUNDS FOR ALLOWING IBT TO RESPOND 
TO APPLICANTS' REPLY 

The Applicants allege that the IBT's P e t i t i o n t o Reopen 

attempts to "circumvent" the Commission's rule p r o h i b i t i n g 

r e p l i e s to waiver p e t i t i o n s , 49 C.F.R. § 1180.4(f)(3).' I n 

e f f e c t , the Applicants are asking the Commission t o ru l e that no 

appeal i s allowed on a decision that i s i n i t i a l l y made without an 

opportunity f o r interested party comment. This p o s i t i o n ignores 

the plain language of 49 C.F.R. § 1115.4, which states that "[a] 

person at any time may f i l e a p e t i t i o n to reopen any 

adm i n i s t r a t i v e l y f i n a l action of the Commission." The attached 

Response i s necessary to address Applicants' novel i n t e r p r e t a t i o n 

of the Commission's rules, the e f f e c t of which would be to 

insulate from review any decision ostensibly made under the 

waiver r u l e . 

Further, Applicants have raised new substantive legal 

arguments that were not at issue i n t h e i r o r i g i n a l p e t i t i o n f o r 

waiver, and therefore were not addressed i n IBT's P e t i t i o n to 

Reopen. In the i n t e r e s t of due process, fairness, and sound 

administrative p r a c t i c e , the IBT should be allowed to respond to 

the substantive arguments set f o r t h by the Applicants i n t h e i r 

^ Inasmuch as t h i s part of Applicants' Reply i s most 
properly i d e n t i f i e d as a p e t i t i o n to s t r i k e the IBT's P e t i t i o n to 
Reopen, the attached pleading i s not a reply to a reply and i s 
therefore allowable as a matter of r i g h t . 
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Reply. 

F i n a l l y , the IBT's attached Response i s necessary to 

correct factual misstatements made m Applicants' Reply. These 

misstatements include an irresponsible and reckless a l l e g a t i o n 

t h a t the IBT i s not proceeding i n good f a i t h and a f l a t l y 

i n c orrect statement that the IBT's P e t i t i o n vo Reopen did not 

address the issue of why discovery cannot replace the infcrmation 

l o s t through the granting of the waiver. Fundamental fairness 

dic t a t e s t h a t the IBT be allowed to correct these f a c t u a l 

inaccuracies. The IBT addresses these issues more f u l l y i n the 

pleading attached hereto. 

For the foregoing x-ea?ons, the IBT r e s p e c t f u l l y 

reqi;,ests t h a t i t s P e t i t i o n For Leave to F i l e Response to the 

Applicants' Reply be granted and that the attached Response be 

accepted f o r f i l i n g i n t h i s docket. 

Respectfully submitted, 

/t^. 9. Fy 
Marc J. ̂ Znk" 
John W. Butler 
SHER & BLACKWELL 
2000 L Straet, N.W. 
Suite 612 
Washington, D.C. 20036 
(202) 463-2500 

Attorneys f o r 
INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 

Dated: October 11, 1995 
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Mr. Vemon A. Williams 
Secretary 
Interstate Commerce Commission 
Room 1324 
Washington, D.C. 20423 

RE: Finance Docket No. 32760, Union Pacific Corporation, Union Pacific Railroad 
Company and Missouri Pacific Railroad Company - Control and Meri^er -
Southem Pacific Rail Corporation, Southern Pacific Tramportation Company, 
St. Louis Southwesti m Railway Company, SPCSL Corp. arid The Denver and 
Rio Grande Westerr. Railroad Company 

Dear Secretary Williams: 

Enclosed herewith are one original and twenty-one copies of the following two filings: 

1. Petition of The Kansas City Southem Railway Company for Leave to File 
Additional Comments on Proposed Procedural Schedule, designated KCS-4; 
and 

2. Additional Comments of The Kansas City Southem Railway Company on 
Proposed Procedural Schedule, designated KCS-5. 

Please date and time stamp one of the copies of each filing and retum them lo the 
courier for retum to our offices. Pursuant to the Commission's Decision No. 1, n. 7, also 
enclosed is a computer diskette formatted in WordPerfect 5.1 containing the filings. 

No filing fee is required for these filings. See 49 C.F.R. Part 1002.2(f). Copies 
have been served on all known panics of record. 

Very truly yours. 

William A. Mullins 

Enclosures 

cc: Parties of Record 
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BEFORE THE 
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UNION PACIFIC CORPORATION, LNION PACIHC RAILROAD COMPANY 
AND .MISSOURI PAC IHC RAILROAD COMPANY 

-CONTROL AND MERGER -

SOUTHERN PACinC RAIL CORPORATION, SOUTHERN PACIHC 
TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILW AV 

COMPANY, SPCSL CORP. AND THE DENVER 
AND RIO GRANDE VVESTERN RAILROAD COMPANY 

PETITION OF THE KANSAS CIT^ SOUTHERN RAILWAY CO.MPANY 
FOR LEAVE TO FILE ADDITIONAL CO.MMENTS 

ON PROPOSED PROCEDURAL SCHEDULE 

Richard P. Brucning 
W. James Wochner 
P.obert K. DreiJing 
The Kansas City Southern 

Railway Company 
114 West 11th Str.e! 
Kansas City, .Missouri 64105 
Tel: (8!̂ ) 555-0392 
Fax: (816) 5.'6-0227 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
Troutr an Sanders 
601 Pennsylvania Ave. N.W. 
Suite 640 - .North Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Octobe*- 10. 1995 
Attorneys for The Kansas City 

Southern Railway Company 
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BEFORE TIIE 
INTERSTATE COMMERCE COMMISSION 

FINANCE DOCKET NO. 32760 

UNION PACinC CORPORATION, UNION PACIFIC R A I L R 0 A D " X D M P A N \ 
AND MISSOURI PACIHC RAILROAD COMPANY 

"CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOL IS SOUTHWESTERN \ILW AV 
COMPANY, SPCSL CORP. AND T}?E DENVER 

AND RIO GRANDE WESTERN RAILROAD CO.MPANY 

PETITION OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY 
FOR LEAVE TO FILE ADDITIONAL CO.M.ME.N fS 

ON PROPOSED PROCEDURAL SCHEDULE 

The Kansas City Southem Railway Company ("KCS") hereby petitions the 

Commission for leave to file additional comments on the proposed procedural schedule. 

On August 4, 1995, Union Pacific Corporation, Union Pacit'ic Railroad Company, Missouri 

Pacific Railroad Company. Southem Pacific Rail Corporation, Southem Pacific 

Transportation Company, St. Louis Southwestem Railway Company. SPCSL Corp., and The 

Denver and Rio Grande Westem Railroad Company, collectively. "Applicants." filed a 

"Petit'on to Establish Procedural Schedule" and attached as Appendix A to that petition 

"Proposed Discovery Guidelines." On August 14, The Kansas City Southem Railway 

Company ("KCS") filed comments oi the proposed procedural schedule and the proposed 

discovery guidelines (KCS-1). By decision served September 1 (Decision No. 1). the 

Commission requested comments on Applicants' proposeu procedural schedule. The 
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Commission also requested comments on a proposed modification to the Applicants' 

procedural schedule. In response to Decision No. 1, KCS, on September 18, 1995, filed 

comments on the proposed procedural schedule (KCS-3). 

Subsequently, on September 26, the Applicants announced a settlement agreement 

with the Burlington Northem/Santa Fe. UP/SF-I4 at 2-4. KCS requests leave to file 

additional commenis in order to address the effects of the Burlington Northem/Santa Fe 

settlement agreement on the proposed procedural schedule. KCS submits that the filing of 

these additional comments will not prejudice »he rights of any participant in this proceeding. 

Because the Commission has not yet ruled or the proposed procedural schedule, the filing of 

these additional comments wil! not create additional delay or otherwise burden the 

proceeding. For the foregoing reasons, KCS respectfully requests that the Commission grant 

its petition to file the additional comments. 

Respectfully submitted, 

Richard P. Bruening 
W. James Wochner 
Robert K. Dreiling 
The Kansas City Southem 

Railway Company 
114 West 11th Street 
Kansas City, MO 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
Troutman Sanders 
601 Pennsylvania Ave. N.W. 
Suite 640 - North Building 
Washington, D.C. 20004-2608 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City 
Southem Railway Company 



CERTinCATE OF SERVICE 

I hereby certify that a true copy of the foregoing "PETITION OF THE KANSAS CITY 
SOUTHERN RAILWAY COMPANY FOR LEAVE TO FILE ADDITIONAL COMMENTS 
ON PROPOSED PROCEDURAL SCHEDULE" was served this 10th day of October, 1995, by 
hand-delivery, facsimile, overnight delivery, or first-class mail, postage prepaid, on counsel for 
ail known parties of record. 

Mullms 

Attomey for The Kansas City 
Southem Railway Company 
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October 2, 1995 

Honorable Vernon A. Williams, Secretary 
I n t e r s t a t e Commerce Commission 
i 2 t h Street and Constitu*-ion Avenue, N.W. 
Room 2215 
Washington, D. C. 20423 

Re: Finance Docket No. 32760 -- Union Pacific 
Corp., et a l . -- Control and Merger --
gniithern P a c i f i c Rail Corp., et a l • 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the captioned docket are the o r i g i n a l 
and twenty copies of (1) P e t i t i o n of the Department of Justice 
f o r Leave to F i l e Additional Comments on Procedural Schedule, and 
(2) A dditional Comments of tne Department of Justice on Proposed 
Procedural Schedule. Please have the extra copy of t h i s f i l i n g 
date-stamped i-nd r e t u r n i t to the m.essenger for our f i l e s . 

I n accordance w i t h the Commission's request contained i n 
Decision No. 1 issued i n t h i s proceeding, we also enclose a copy 
of these documents on a 3.5 inch floppy d i s k e t t e formatted for 
Word Perfect 5.1. 

CC: Hon. Jerome Nelson 
Arvid E. Roach I I , Esq. 
Paul A. Cunningham, Esq. 
A l i Parties of Record 

Sincerely yours, 

Michael D. B i l l i e l 
Attorney 
Transportation, Energy and 

Agricult u r e Section 

^.'•\:, OCT 0 3 Wi' 
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INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. 

UNION PACIFIC CORP., UNION PACIFIC ) 
RAILROAD CO. AND MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL AND MERGER -- ) 
SOUTHERN PACIFIC PAIL CORPSOUTHERN ) FINANCE DOCKET 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760 
SOUTHWESTER̂ ^ RAILWAY CO., SPCSL CORP.) 
AND THE DEN̂ /ER AND RIO GP-ANDE WESTERN) 

RAILROAD CO. ) 

PETITION OF THE DEPARTMENT OF JUSTICE FOR LEAVE 
TO FILE ADDITIONAL COMMENTq ON THE PROCEDURAL SCHEDLTLE 

Communicat i nr.s with re.spect to t h i s document should be addressed 
t o : 

Roger W. Fones, Chief 
Donna N. Kooperstein, A s s i s t a n t Chief 

Michael D. B i l l i e l 
Joan S. Huggler 
Robert L. McGeerge 
Att o r n e y s 

T r a n s p o r t a t i o n , Energy & 
A g r i c u l t u r e S c j t i o n 

A n t i t r u s t D i v i s i o n 
U.S. Department of J u s t i c e . 
555 4th Street,N.W. 
Washington, D. C. 20001 

202-307-666C 

October 2, 1995 



DOJ-2 
BEFORE THE 

INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. 

UNION PACIFIC CORF. , UNION PACIFIC ) 
RAILROAD CO. ANC MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL AND MERGER --- ) 
SOUTHERN PACIFIC RAIL CORP.,SOUlHERN ) FINANCE DOCKET 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NC. 32760 
SOUTHWE.STERN RAILWAY CO . , SPCSL CORP . ) 
AND THE DENVER AND RIG GRANDE WESTERN) 

RAILROAD CO. ) • • 

PETITION OF THE DEPARTMENT OF JUSTICE FOR LEAVE 
TQ FILE ADDITIONAL CQMMŜ JTS QN PROCEDU^ .qCHEDULE 

The Department of Justice ("Department'') hereby p e t i t i o n s 

the Commission for leave to f i l e a d d i t i o n a l comments on the 

procedural schedule i n t h i s matter On September 18, 1995, 

pursuant to Decision No. 1, the Department f i l e d comments on the 

procedural schedule (DOJ-1). Subsequent to the Department's 

f i l i n g , on September 26, the Applicants announced a s i g n i f i c a n t 

settleinent agreement w i t h the Burlington Northern/Santa Fe. 

UP/SF-14 at 2-4, Attachment. The Department requests leave to 

f i l e a d d i t i o n a l comments for the l i m i t e d purpose of addressing 

the e f f e c t of t h i s important settlement agreement on the 

procedural schedule. The Department submits that the f i l i n g of 

these ad d i t i o n a l comments w i l l not prejudice the r i g h t s of any 

pa r t i c i p a n t i n t h i s proceeding. For the loregoing reasons, the 



Department r e s p e c t f u l l y requests that the Commission grant i t s 

p e t i t i o n to f i l e the appended comments. 

Respectfully submitted. 

Roger W. Fones, Chief 
Donna N.Kooperstein, 
Assistant Chief 

Transportation, Energy 
and A g r i c u l t u r e Section 

Michael D. B i l l i e l 
Joan S. Huggler 
Robert L. McGeerge 

Attorneys 

Transportation, Energy 
and Agriculture Section 

A n t i t r u s t Division 
U. S. Department of Justice 
555 Fourth Street, N.W. 
Washington, D. C. 20001 
(202) 307-6456 

October 2, 1995 



CERTICATE OF SERVICE 

I hereby c e r t i f y that on October 2, 1995, I caused to be 

served by, by hand or by f i r s t class mail, postage prepaid, 

copies of the foregoing P e t i t i o n of the Department of Justice for 

Leave to F i l e Additional Comments on Procedural Schedule i n 

Finance Docket No. 32760 on attorneys for the Applicants, the 

Honorable Jerome Nelson, and a l l known par t i e s of record i n t h i s 

proceeding. 

Michael D. B i l l i e l 
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»' luem No. . 

Paae Ceunt_ 

J O H N O B C L A R K E j R 

R I C H A R O S C O C L M A ' ^ 

L P A T « ( V N N S 

O O N A t D P O P f r i N 

M E i . ^ S S A a K l R C i S -

ftOMlTTBD 'tt WIRQIMIA 0*M.V 

L A W O F f .CES 

V. . M A H O N t ^ A; C l . A R k l . I'.t 

'OSC S e v f N T E E N T " STOEF.- N W 

WA. HINGTOV. D.C . lllt)}tt 
2 0 2 2 9 6 8 5 0 0 

TE. .ECOPieR 2 0 2 2 9 6 - ' 4 3 

September 25. 1̂ 95 

by messenger 

Hon. Vemon A. Williams. Secretary 
Interstate Commerce Commission 
12th Street & Constitution Avenue. N.W 
Wushinston. DC 20423 

J * M C S L H I O H S A W 

, 9 7 0 . 9 9 2 

Re; Finance Dockcl .No. 327f,(). Union P.icifiL Ciirp, -Control A: .Merger 

Dear Secretan. Williams: 

Enclosed for filing with the Commission are the original and twenty copies of the 
enclosed Petition ofthe Railway Labor E.xecutives' Association, its affiliated organizations 
and the Uniteil Transportation Union tor .vlodification of Protective f)rder". Please stamp the 
extra enclosed copy as received so that the messenger mav retum it to the undersigned. 

Also enclosed is a 3.5" floppy diskette containing the text of the petition presented in 
WordPerfect 5,1 fomiat. 

Sincere! v. 

y - .-s 
Donald F, Griffin 

an attomev for RLE.A UTU 

"nclosure 

SEP 2dW5 

' î '.r.̂  r. r~iv: 



BFJFORE THE 
INTERSTATE CO.VLMEP.CE COmnSSION-

Finance Docket No. 32760 

U'NION PACinC CORPOR.ATION, L-NIQN PACIHC RAILROAD COMPANY 
.AND .\nSSOLTlI P.\CIPIC RAILRO.AD COMPANY 

- CONTROL AND MERGER -
SOLTHERN PACIHC RAIL CORPORATION, SOLTHERN PACIHC 

TRANSPORTATION CC-MR^NY. ST. LO'JIS SOLTHWESTFRN RAII WAY 
COMP.AN-Y', SPCSL CORP. .\SD THE DENVER ANT> 

RIO GRANDE WESTERN RAILRO.AD CO.MPANY' 

A-2 

PETITION OF THE 
RAH-WAY L.ABOR EXECUTrVES' .ASSOCLATION 

ITS AJTTLLATED ORG.ANIZATIONS .ANT) THE ' 
L-NTTED TR-Vs-SroRTATION L-MON 

FOR .MODIFICATION OF PROTECTFVE ORDER 0.''(V> . pl i-'V.. 

r I 

William G. .Mahoney 
Rchard S. Edelman 
Donald F. Griffin 

HIGHSAW, .MAHONT-Y & CLARKE, P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attorneys for Railway Labor Executives' 
Association, its alTiliaied organizations and U iited 
Transportation Union 

Dated: September 25, 1995 
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PETITION OF THE r—: 
RAILWAY L.-yjOR E.XECUTrvTIS' ASSOCIATION ' '^"^ "'"^ 

ITS AFFILLATED ORG.ANIZATIONS >VNT) THE 
L-NTTED TR.ANSPORT.ATION L-MON - - -"̂  

FOR .MODinCATION OF PROTECTTV-E ORDER ^ 

In D c o ^ k m ^ , served September 1, 1995, this Commission issued the protective 

order designed to govern the dissemination of proprietary and commercially sensitive 

infom^ation between the Southem Pacific' and Union Pacific^ and other parties to the 

proposed merger of the Applicants. Pangnph 9 of the protective order provides that it may 

be modified by the Commission upon a showing of good cause. The Railway Labor 

E.xecutives' Association, its affiliated organizations and tne U.ited Transportation Union 

(coUectively 'RLEA/LTU'") respectfully submit the foUowmg petition seeking modification of 

the protective order. RLEA/UTU' submits that paragraph 2 of the protective order must be 

modified because that paragraph applies a blanket prospective finding and order, that the 

"meetings, conferences, exchanges of data and other coopemtive efforts' of the Applicants 

during the pendency of this proceeding will not violate either Section 11343, 49 U.S.C. 

§11343, or Section II9I0 49 U S C SllQin T,,^ r,^.^ • • . 
y i^ , u . i .c . §uy i i . Tlie Commission's approval ofthe present 

paragraph 2 was arbitrary, capacious and not based upon substantial record evidence. 

'••Sruthem Pacific" means the Southem Pacific Rail Company; Southem Pacific 
Transportation Company; St. Louis Southwestem Railway CompLv; SPCrL Com and The 
Denver and Ro Grande Westem Railroad Companv. ' 

.nH Vf"^^"'°D y ' ^ f y ^ " " ' ^'"'O" Pacific Corporation; Union Pacific Railroad Company 
and N issoun Pacu c Riiiroad Company. The Union Pacific and Southem Pacifc are 
collectively referred to as the '.Applicants '. 
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ARGL-MENT 

Section 11343 expressly forbids any person from achieving control of more than one 

canier "regardless of how that result is reached" without the approval of the Commission. 49 

U.S.C. §11343(b). Any approval of control authority by the Commission must be based upon 

substantial evidence and according to the standards contained in Section 11344, 49 U.S.C. 

§11344. EQwman Trans, Co v Ark.-in'̂ ns-Piest Pr îfrhf Fŷ  419 U.S. 2Si, 284 (1974). 

Here, the Commission essentially found, without the Applicants proffering a scintUJa of 

evidence in support, that any prospective "meetmgs, conferences, exchanges of data and other 

cooperative efforts" of the 'representatives ' of the AppUcants canied out for the purposes of 

the proposed proceeding or those related to it wiil not amount to the unauthorized control of 

the Southem Pacific by the Union Pacific. Because the Applicants offered nc evidentiary basis 

for the Commission's finding, the findings and conclusions contained in paragraph 2 cannot 

stand. Additionally, the Commission's finding and conclusions in that paragraph are arbitrary 

and capricious and othei-wise contrary to law. 

Section 11343 is the core of 'a comprehensive legislative scheme designed to place 

ownership, management, and operational control over common caniers within the regulatory 

juri.sdiction of the Commission." Giibertville Tnickina Co v tr ,̂  u.S. 115, 122 

(1962). The definition of control encompasses "every type of control in fact". LL at 125. 

Congress designed the language now contained in Section 11343 to ensure that the 

Commission would aggressively e.xert jurisdiction over any attempt to defeat the legislative 

goal of eliminating the unregulated and unsupervised control of rail earners. LcL at 124. 
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Here, the Applicants proposed, and the Commission consented to, a paragraph in the 

protective order that provides that any unspecified "meetings, conferences, exchanges of data 

and other cooperative efforts" of the AppUcants' "representatives" that are "carried out for 

purposes of this and any related proceedmgs' are "deemed essential for the disposition of such 

proceedings and will not be deemed a violation of 49 U.S.C. 11343 or 11910." Decision Xn 

2 at 4. However, the Applicants did not specify what they intended to do at these meetings or 

conferences and did not specify the subject matter of the data to be exchanged, nor did they 

explain what the tenn "cooperative efforts" mean or what "cooperative efforts" they intend. 

Moreover, the Applicants did not even argue with any specificity why any of these immunities 

are essential to the disposition ô ' the proposed proceedmg except to include that assertion in 

the proposed order. In other words, the Applicants asked for a prospective immunity from 

Section 11343 without specifying what acts should be immunized and why they merited 

immunity. Nevertheless, the Commission compliantly icceded to the Applicants' request in 

contravention to its statutor:. mandate to vigilantly enforce the provisions of Section 11343. 

The Commission's conclusions and decision are legally infirm. 

•Congress designed the Interstate Commerce Commission to benefit the people, not to 

create protected monopolies for those who profess to ser̂ e the public." Mnv Tnirkina Cn . 

iL^.,593 F.2d 1349, 1356 (D.C, Cir. 1979). Paragraph 2 of the protective order certainly 

protects the interests ofthe Applicants because it prospectively immunizes them from any 

claims of violations of eithe. Section 1 1343 or Section 11910, That paragraph does not protec: 

the interests of the public, particulariy the employees of the Applicants, from any hanns that 



" 4 

may result from acts of common control of Southem Pacific and Union Pacific taken by the 

.^ppli^ - before the Commission's decision on their proposed merger application. 

rue CoTimission should know that persons subject to its jurisdiction sometimes en-̂ â e 

in acts of unauthorized control of other carriers. The Giih^nvilk case concemed .he issues of 

what constituted "control" under the predecessor of Section 11343 and also the Commission's 

remedial powers once unauthorized control was found ô exist. The situacion in Gilhertville 

was not an i.solated incident. Recently, the Commission was conf.onted with a case of 

intentional unauthorized control in a railroad control case. Finance Docket No. 31545, Clvde 

S. Forbes, f t - C o n t r o l Fxt^mprinn-Umoille V,|i.y p p^, slip op. at 4, seized October 8, 

1991 (not published). Indeed, the Commission's experience with the Southem Pacific during 

the proposed merger of it and The Atchison, Topeka and Santa Fe Rnlway Company ("Santa 

Fe") shows the dangers of a., unsupervised relationship between the buyer and seller in a Class 

I merger case. 

When the holding companies controllmg the Southem Pacific and Santa Fe merged, 

they placed the fonner's stock in a putative indepe.ndent voting tast. Santa Fe, .SonrhPn] 

EadikCQip.-Cpntrol-.Soiirh^'m P . i r i f r rmq^ r , . - j n ^Q.,̂  -.̂ 3 

purpo.e of the voting tmst arrangement was to insulate Souther Pacific from premature control 

by Santa Fe's parent during the pendency of the merger proceedings. hL at 715. In October 

of 1986. the Commission denied the merger application and ordered the 'orderly divestiture" 

cf either Southerri Pacific or Santa Fe from their corporate parent, Santa Fe Southem Pacific 

Corporation ("SFSP"). However, m November 1986, SFSP announced a major restmctunng 

of the rail operations of both Southem Pacific and Santa Fe while it sought a reopening of the 
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merger proceeding.̂  The Commission investigated the restnicturing and uncovered "contacts 

in several areas during 1985 and 1986 that we consider undesirable." Finance Docket No. 

seA-ed Febmary 27, 1987 (not published). The Commission added -i^L at 2): 

While to date the investigators have not found any evidence of hann to 
competition, there are indications of possible influence and exchanges of 
mfomiatiori that we think should not have occurred, which could in the future 
jeopardize [Southem Pacific's] ability to operate as an independent railroad. 

The Commission admonished the managements of both canriers. the holding company and the 

voting tmst tmstee that they were responsible for maintaining the independence of Southem 

Pacific from Santa Fe and ensuring that no violations ofthe Interstate Commerce Act occurred 

during the pendency of the merger proceedings. Accordmgly. the Commission directed 

the tmstee to do the following (id/j: 

to the extent that further exchanges of infomiation may be deemed necessary 
the tmstee must act as more than a mere conduit of infonnation It must 
examine the mfomiation to assure that it: (I) may be properly exchanged 
between competitors; and (2) does not (a) suggest that [Southem Pacific] take 
some action that is potentially hamiful to itseif, or (b) provide infomiation to 
SFSP tha It should not have, as parent of [Southem Pacific's] competitor 

The Commission subsequently denied the petition to reopen and ordered SFSP to 

'/:::::/^:i^:^^ 

The evidence demonslrales a willingness on Southern Pacific's pan to find ways 
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During rhe subsequent divestiture proceeding in which Southem Pacific was acquired 

by Rio Grande Industries, Inc., the Commission also was confronted with claims that 

employees of Southem Pacific were adversely affected by actions of unauthonzed control 

commined by Santa Fe or SFSP during the pendency of the voting tmst. That dispute has 

been to the Nmth Circuit once, E v J U h . : L £ : , , ^ ^ 953 p 242 (9th Cir. 

1991), and is presently pending before the Commission. Fmance Docket No. 30400 (Sub-No. 

after Southem Pacific's divestiture by SFSP. 

The foregoing demonstrates that the Commission is both aware of the fact that acts of 

unauthorized control can occur during the pendency of a merger or control proceeding; that 

pre-merger activities of unsuccessful applicants can pc bly have an adverse affect upon the 

applicants' employees and that the Commission, previously, had been wUling to hold the 

applicants in a Class I merger proceeding strictly to the obligations contair ed in Section 

11343. Paragraph 2 of the protective order amounts to a complete reversal of the 

Commission's earlier positions. That reversal is flatly contrary to the Commission's 

responsibilities m enforcing the Inlerstate Commerce Act. The Commission's change of heart 

also creates a substantial prospect for hann to the AppUcants' employees. 

Paragraph 2 now immunizes the Applicants from any liability flowing from their 

"meetmgs, conference, exchanges of data and other cooperative efforts" related to the merger 

to comply wuh the cost-cutting desires ofthe group that seemed only a 
regulatory approval away from becommg Southem Pacific's master The 
temunation plan was put into effect oniy after the defendants had expressed 
agreement with it. 
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proceeding because these acts have been prospectively deemed not violative of Section 11343. 

If the Commission ultimately approves the merger, employees ofthe Applicants adversely 

affected by these pre-merger activities arguably will be protected by Article I . Section 10 of 

the New York Pork conditions that provide the minimum protections the Commission must 

impose upon approval of the merger. However, since there is no obligation placed upon the 

Applicants to keep any record of such 'meetmgs, conferences, exchanges of data and other 

cooperative efforts", it will be effectively impossible for any such employee to prove his or her 

case, or, for that mr.ter, even to obtain in:omiation necessa.̂ :. to present a claim for protective 

benefits. 

Moreover, should the Commission disapprove the merger, employees adversely 

affected by any ofthe immunized activities undertaken by the Applicants could weU be left 

without a remedy for their i.njunes. Certainly, since any of these "cooperative efforts" already 

would have been deemed not violative of Section 11343, any adversely affected employee 

could not proceed with a complaint to the Commission alleging an injury related to a violation 

of that section the Act. The only remaining avenue of recovery under the Act would be if 

the Commission imposed discretionary employee protective conditions under Sect-c. M344(c). 

S£e, RLEA V. ICC, 958 F,2d at 258. However, ance there would have been no Commission 

oversight of these "meetings, conferences, exchanges of data and other cooperative efforts" it 

would be difficult, if not impossible, for an employee to prove his claim even if the 

Commission imposed protective conditions. Indeed, it would be difficult, if not impossible to 

make a case for the imposition of discretionary protective conditions in the first instance. 
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The AppUcants may argue that the protective order is identical to that imtially approved 

by the Commission in Finance Docket No. 32549 (BN-Santa Fe Merger). While RLEA/UTU 

certainly concedes that the disputed language is the same, the Commission's grant of an 

identicaUy worded protective order in FD No. 32549 provides little support to any argument 

that its grant here is proper. The Commission did not explain the inclusion of a suniiar 

provision in the protective order m FD .Vo. 32549. As RLEA LTU: have demonstrated here, 

the language contained in paragraph 2 is legally infimi and must be modified, us unexplamed 

mclusion m a protective order issued in an earUer proceeding does not diminish the force of 

RLEA/UTU's arguments here. 

Therefore, RLEA'LTL^ submits that m order to protect the interests of the AppUcants' 

employees and to ensure the integrity of Section 11343 of the Act, the Commission must 

modify paragraph 2 of the protective order m the manner specified in Attachment A hereto. 

First, the Commission must remove any language thac immunizes the "representatives" of the 

Applicants from Uability for any violations of Section 11343 that might occur because of the 

parties "meetmgs, conferences, exchanges of data and other cooperative efforts". Second, the 

Commission must re-express those statements made in its Febmary 27, 1987 decision and 

order m FD No. 30400 that appUcants m a merger case remain competitors until the 

Commission approves their merger. Finally, the Commission must require that the Applicants 

infoir. the Commission promptly after any "meetrngs. conferences, e.xchanges of data or other 

cooperative efforts" that have been "carried out for purposes of this and any related 

proceedings" and mfonn the Commission ofthe subject matter of said meetings, conferences. 
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exchanges of data or other cooperative efforts. Without these changes, the Commission's 

protective order is infirm. 

CONCLUSION 

RLEA/LTU submits that it has shown good cause for the proposed modification of 

paragraph 2 of the protective order. That modification wiil accompUsh two goals First, it 

will cure the Commission's arbitrary and capricious approval of the Applicants' protective 

order. Second, it will protect the interests of the Applicants' employees. Whiie RLEA/UTU 

may seek additional modifications to the protective order as circumstances warrant, the 

proposed modifications are essential to the integrity of this proceeding. 

Respectfully submitted. 

'-y-cy. y^yf/yi y .^-^Ay 
WilUam G. Mahoney ^ // 
Rchard S. Edelman' ' 
Donald F. Griffin 

HIGHSAW, MAHONEY &i CLARKE. P.C. 
1050 17th Street, N.W. - Suite 210 
Washington, DC 20036 
(202) 296-8500 

Attomeys for RLEA/UTU 

Dated: September 25, 1995 

G:'DFG'UPSPMERG'>PROTORD,PET 



ATTACHMENT A 

2. The representatives of the Union Pacific or Southem Pacific and their affU.ates are 
reminded that they are responsible for the maintenance of the independence of each 
Wetryrttcetrttrtt'tti.t.. « f T T „ : . , _ r < . - : i - _ . • r, , _ ^ v^i Representalives of Union Pacific and Southem Pacific and their affiliates must be circumspect 
m their dealmgs with one another. Specifically, there should be communications betwITn 
those two companies except: (1) as concem pursumg t.he merger application and related 
proceedings before the Commission (and the courts if necessary); and (2) those nomially 
earned on by competing rail.^oads in their day-to-day affairs. Specificallv, the infomiation 
exchanged between Southem Pacific and Union Pacific must be infomiation properly 

i T e ^ ' f l " ' " T ; ' ' " " " ^ T ' ' - ' '̂'-̂ t either party lake some act on that is 
po entially hartnful to itself or provide infomution to the other that it. as a competitor should 
not have. To the extent that any meetmg, conferences, exchanges of data or other cooperative 
efforts between representatives of the Union Pacific and Southem Pacific or their affiliates are 
held and earned out for purposes of this and any related proceedings, the representatives so 
mvolved must promptly notify the Commission ofthe .subject matter ofthe meeting 
conference, exchange of data or other cooperative effon. It should be noted that a'ailure to 
maintain the complete independence of Southem Pacific and Union Pacific and their affiUates 
'hat results in a violation of 49 U.S.C. §11343 can subject the involved persons and earners to 
11915 ^ ^ ^ ^ ^ penalties contained in 49 U.S.C. §§11901(a), 11912, 11914(a) and 



CERTIFICATE OF SER\TCE 

I hereby certify that today, I served a copy of the foregomg "Petition of the Riilway 

Labor Executives' Associalion, its affiliated organizations and the Umted Transportation Union 

for Modification of Protective Order" upon the following by hand deUvery: 

.Arvid E. Roach, II 
COVINGTON & BL-RUNG 

1201 Pennsylvania Avenue. N.W. 
Washington. DC 20044 

Paul A. Cunningham 
H.ARKINS CUNN-INGHA.M 

1300 19th Screet, N.W. 
Suite 600 

Washington, DC 20036 

and by first class maU deUvery lo aU other known parties to tliis proceeding. 

Donald F. Griffin 

September 25, 1995 
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Page Coun t___ j /_ / 

P H I L I P A g * N G E P ' * 

N A T H A N ^ 9 A 

" O B E P ' ' .J B L » C K A E . _ 

^ C H N A B U ^ L E E ? 
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M A P C J F I N K 

P f P E O E P i C n S H E R " 

, E F r s E v r L A W P E N C E 

A N N E E M i C K E " . ' 

* A V N E P P O H D E 

s - A N L = : ' o S H E P 

' O P S . O P N B S J O G K E N 

3 A V 0 ' S M I T H 

. * O M ' ^ * E O •H C A O N L * 

* * C M t T T C D N MO O s t * 
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A T T O R N E Y S AT uAW 

SUITE 6 i 2 
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WASHINGTON. D.C. 2 0 0 3 6 

T E L E P M O N E a 6 3 - 2 5 0 C ! 

F A C S I M I L E c ? 0 2 i « 6 3 , * 9 5 0 

K ' R ' T E R ' S C i R E C - O l A L N O 

(202) 463-2510 

September 2B, 1995 

y^ 
S U I T E . 3 6 0 0 

• 2 S M A P K E T S T R E E T 

S A N F R A N C l S C r , CA 9 A OS 

T E L E P H O N E I * i 5 ) 8 9 6 .= B 8 C 

F A C S I M I L E ' « I S I 8 9 6 ^ 9 7 9 

Office of the Secretary 
Case Control Branch 
At t n : Finance Docket No. 32760 
I n t e r s t a t e Com-nerce Commission 
Room 2215 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket Nc. 32760 
Union Pacific/Southern Pacific 

v< / , -;—' • y 
f ' t I '. " 

Dear Sir/Madam: 

, , With reference to Finance Docket T.o. 32760, I enclose 
an o r i g i n a l and twenty (20) copies of The In t e r n a t i o n a l "̂''"̂ ^̂  
Brotnernood of Team.st.^r's P e t i t i o n to Reopen DecisioS No 3 W-h 
Respect to W.iver of Inclusion of Wholly bwned Motor Carriers"^s 
" S ^ f y y y ^ - instructed by the ICC legal department a^so 
enciosea is a aisKette containing the P e t i t i o n (WordPerfect 5.1^. 

An additi o n a l copy of the P e t i t i o n tc Reopen i s 
enciosea. Pxease date starr.p the copy as f i l e d and K t u r n i t -o 
us v i a cur messenger. --i-aiix i c >.o 

Thank ycu f c r your assistance i n t h i s matter. 

Sincerely, 

JWB:rmc 
Enclosures 

i!,WC'JWBvICC-SECLTR 

i l 
I ! 
I . 

SEP 2 5199S 



ORIGINAL 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD'OQMPJ^NV 
AND MI3S0LRI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION CCMPANY, ST, LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION BY THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
TO REOPEN DECISION NO. 3 WITH RESPECT TO WAIVER OF 

INCLUSION OF WHOLLY OWNED MOTOR CARRIERS AS APPLICANTS 

Marc J. Fink 
John W. B u t l e r 
SHER & BLACKWELL 
2000 L S t r e e t , N.W. 
Sui t e 612 
Washington, D.C. 20036 
(202) 463-2500 

Attorneys f o r 
THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 

Septen;ber 25, 1995 

SEP 2 5 »995 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD CÔ fEANY.. 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION BY THE INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
TO REOPEN DECISION NO. 3 WITH RESPECT TO WAIVER OF 

INCLUSION OF WHOLLY OWNED MOTOR CARRIERS AS APPLICANTS 

The I n t e r n a t i o n a l Brotherhood of Teamsters ("IBT"), 

through i t s undersigned a t t o r n e y s , hereby p e t i t i o n s the 

Commission pursuant t o 49 C.F.R. § 1115.4 t o reopen and reverse 

t h a t p o r t i o n o f the Commission's Decision No, 3 i n the above-

captioned proceeding t h a t a u t h o r i z e s the proposed a p p l i c a n t s t o 

exclude from the d e f i n i t i o n of " a p p l i c a n t c a r r i e r s " O v e r n i t e 

T r a n s p o r t a t i o n Company ("Overnite"), a who l l y owned s u b s i d i a r y of 

Union P a c i f i c C o r p o r a t i o n ("UPC"), and P a c i f i c Motor Transport 

Company ("PMT") and Southern P a c i f i c Motor Trucking Company 

("SPMT"), w h o l l y owned s u b s i d i a r i e s of Southern P a c i f i c 

T r a n s p o r t a t i o n Company ("SPTC"). 

PREFACE AND SUMMARY OF ARGUMENTS 

The IBT's p e t i t i o n challenges tho abo\ a-referenced 

motor c a r r i e r waivers on thr e e primary grounds. 
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F i r s t , the waiver w i l l make i t impossible f c r the 

Commission t o c o l l e c t information necessary to make the 

congressionally mandated findings set f o r t h at 49 U.S.C. § 

11344(c). In p a r t i c u l a r , the waiver w i l l exclude essential 

information relevant to the analysis of whether "the transaction 

i s consistent with the public i n t e r e s t , w i l l enable the r a i l 

c a r r i e r to use motor c a r r i e r transportation to public advantage 

i n i t s o t s t a t i o n s , and w i l l not unreasonably r e s t r a i n 

competition." In the absence of the excluded infonnation, these 

mandatory findings cannot be made and any decision of the 

Coiiimission thus w i l l be inconsistent with the express 

requirements of the st a t u t e . 

Second, the waiver and r e s u l t i n g exclusion of 

infonnation w i l l preclude the Commission from undertaking the 

minimum i n q u i r i e s required by 49 U.S.C. § 11344(b)(1)(A),(D) and 

(E). As with the mandatory findings required by section 

11344(c), f a i l u r e of tho Conmission to consider the 

congressionally prescribed factors at 11344(b)(1) w i l l i n v a l i d a t e 

any decision eventually reached by the Commission. 

Third, the IBT challenges the .nanner m which the 

Commission's waiver decision was made. There exi s t s no record 

evidence or argument supporting the waiver, except f o r the b r i e f 

waiver request i t s e l f . The decision to grant the waiver i s 

therefore not supported by substantial evidence, and must be 

reversed. 
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For these and other reasons set f o r t h more f u l l y i n the 

body of the Petit.ron, the IBT r e s p e c t f u l l y requests that the 

motor c a r r i e r waiver portion of Decision No. 3 be reopened, and 

that the waiver be rescinded. 

IDENTITY AND INTEREST OF IBT 

The IBT i s a labor organization representing 

approximately 1.4 m i l l i o n members. I t s members make t h e i r l i v i n g 

p r i m a r i l y i n t r a n s p o r t a t i o n , including the tru c k i n g and r a i l r o a d 

i n d u s t r i e s . The IBT represents approxTiately 2,000 employees of 

UPC i n 14 c i t i e s across the nation. In addition, the IBT 

represents approximately 3,000 employees of Overnite, and 

approximately 200 employees of PMT and SPMT. A l l of these 

employees have j d i r e c t and substantial i n t e r e s t i n the 

transaction that is the subject of t h i s prooeading. The 

•-ransaction could a f f e c t t h e i r jobs and l i v e l i h o o d . In addition, 

more generally, the IBT on behalf of i t s other 1.4 m i l l i o n 

members has an i n t e r e s t i n the proceeding since i t could 

s i g n i f i c a n t l y a f f e c t the nature and extent of r a i l and motor 

c a r r i e r service i.n numerous markets throughout the U.nited States. 

THE DECISION TO BE REOPENED 

Decision No. 3 i n linarcR Docket No. 32760, served 

September 5, 1995, grants a rui.Jser of waiver and c l a r i f i c a t i o n 

requests by the proposed applicants. This p e t i t i o n to reopen 
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addresses only t h a t part of Decision No. 3 that holds that the 

wholly owned motor-carrior subsidiaries of the applicants — 

Overnite, PMT, and SPMT — sha l l not be deemed "applicant 

c a r r i e r s " as defined at 49 C.F.R. § 1180.3(b). The regulatory 

a u t h o r i t y under which the wsiver was granted i s found at 49 

C.F.R. § 1180.4(f). 

The only support for t h i s waiver of the Commission's 

rules offered by the proposed applicants i s that the "Applicants 

do not a n t i c i p a t e that the operations of these trucking firms 

w i l l be affected s i g n i f i c a n t l y by the common control of UP and 

SP, and there i s therefore no need for them to be included as 

formal applicants i n t h i s proceeding." P e t i t i o n f o r Waiver or 

C l a r i f i c a t i o n of Railroad Consolidation Procedures, and Related 

Relief (August 4, 1995). The rationale stated by the Commission 

in granting t h i s request for waiver consists of a single 

sentence: 

This request is reasonable and i s s i m i l a r to 
others we have granted i n the past. 

Decision No. 3, at 3. With respect to " s i m i l a r requests" i n the 

past, Decision No. 3 c i t e s BN/Santa Fe No. 3 and UP/CNW No. 3. 

BN/Santa Fe No. 3 does not address motor c a r r i e r subsidiaries. 

UP/CNW No • 3. while .it granted a waiver for Overnite, states no 

basis for that waiver. The rationale for the waiver therefore 

appears to be "ask and ye sh a l l receive." 
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ARGUMENT 

A, The Decision With Regard to The Motor 
Carrier subsidiaries I f i l l Necessarily 
Prevent the Coaunission Froa F u l f i l l i n g 
I t s Statutory Duties Under 

49 U.S.C. S 11344(C) 

By excluding Overnite, PMT, and SPMT from the 

d e f i n i t i o n of "applicant c a r r i e r s , " the Commission has made i t 

impossible to c o l l e c t the information necessary to make the 

findir.gs required by 49 U.S.C. § 11344 ( c ) . 49 U.S.C. § 11344 (c) 

states i l l relevant part: 
When a r a i l c a r r i e r , or a person c o n t r o l l e d 
or a f f i l i a t e d with a r a i l c a r r i e r , i s an 
applicant and the transaction involves a 
motor c a r r i e r , the Commission may approve and 
authorize the transaction only i f i t finds 
that the tr-ansaction i s consistent with the 
public i n t e r e s t , w i l l enable the r a i l c a r r i e r 
to use motor c a r r i e r transportation to public 
advantage i n i t s operations, and w i l l not 
unreasonably r e s t r a i n competition. (Emphasis 
added.) 

This provision sets f o r t h three mandatory^'' findings t h a t the 

Commis.sion must make before i t i s authorized to approve any 

merger application involving a motor c a r r i e r i n which a r a i l 

c a r r i e r i s an applicant. The application here at issue includes 

a number of r a i l c a r r i e r applicants and involves three motor 

c a r r i e r subsidiaries. In t h i s regard, PMT and SPMT w i l l , i f the 

application i s approved, be owned by UPC, the same company that 

w i l l own the merged rail r o a d s and Overnite. 

i y The Commission can act "only" i f i t makes the specified 
findings. 
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By excluding Overnite, PMT, and SPMT from the 

otherwise applicable d e f i n i t i o n of "applicant c a r r i e r s " found at 

49 C.F.R. § 1180.3(b), the Commission has exempted these motor 

c a r r i e r s from the f i l i n g requirements of 49 C.F.R. §§ 1180.6, 

1180.7, 1180.8, and 1180.9. These f i l i n g requirements only apply 

to "applicant c a r r i e r s , " and the exemption of the motor c a r r i e r 

subsidiaries means tha t the information required therein w i l l not 

be collected with resp.= ct to them. Without t h i s information, i t 

IS impossible for the Commission to consider the factors required 

by the s t a t u t e . By precluding consideration of s t a t u t o r i l y 

mandated factors, therefore, the waiver granted i n Decision No. 3 

d i r e c t l y c o n f l i c t s with the portion of subsection 11344(c) quoted 

above. 

The f i r s t and t h i r d required findings i n subsection 

11344(c), r e l a t i n g to the public i n t e r e s t and r e s t r a i n t s on 

competition, are "rather imprecise standards."-'' I n t e r n a t i o n a l 

Brotherhood of Teamsters v. I.C.C, £01 F.2d 1423, 1427 (D.C.Cir. 

1986), p e t i t i o n , for review deniet.^ 818 F.2d 87 (D.C.Cir. 1987). 

The second standard, that the transaction " w i l l enable the r a i l 

c a r r i e r to use motor c a r r i e r transportation to public advantage 

2J Thc breadth of the public i n t e r e s t and e f f e c t on competition 
concepts does not mean that they can be ignored. On the 
contrary, t h e i r breadth indicates that the Commission w i l l 
require more, rather than less, information i n order to carry out 
the analysis required by Cngress. These considerations are 
discussed i n more d e t a i l beiow i n the discussion of section 
11344(b)(1). 
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i n i t s operations," . . . "represents a more precise l i m i t a t i o n 

on the Commission's a u t h o r i t y . " I d . 

The long-established st^'ndard f o r the second c r i t e r i o n 

i s t h a t the Commission, i n order to approve a transaction, must 

f i n d that a r a i l r o a d w i l l acquire a motor c a r r i e r only for 

operations " a u x i l i a r y t o or supplemental of" t r a i n service i n the 

absence of "special circumstances."-'' I d . at 1425. In order to 

make t h i s determination, i t i s obvious that the purposes f o r 

which the acquired motor c a r r i e r s w i l l be used must be analyzed. 

As described above, however, the waiver w i l l prevent (as i t i s 

intended to) the f i l i n g of the f i n a n c i a l , market, and operational 

information essential for that analysis. The required analysis 

w i l l therefore not occur and the Commission w i l l not be able to 

make the reasoned findings required by the s t a t u t e . I t i s w e l l -

s e t t l e d that the f a i l u r e of an agency to nake congressionally 

mandated f;.ndings i s grounds f c r overturning an agency decision. 

D e t r o i t , Toledo & Ironton R. Co. v. U.S., 725 F.2d 47, 50 (6th 

Cir. 1984)(removal of DT&I conditions without consideration of 

3/ The Commission attempted to depart from t h i s standard i n Ex 
Parte No. 438, A c q u i s i t i o n of Motor Carriers by Railroads (July 
27, 1984). The revised standard set f o r t h m that decision was, 
however, rejected by the court i n I n t e r n a t i o n a l Brotherhood of 
Teamsters v. I.C.C. supra. as being inconsistent with the 
Congressional i n t e n t of the statute. Congress, i n a r i d e r to the 
Anti-Drug Abuse Act of 1986, § 3403, Pub. L. No. 99-570, accepted 
the Ex Parte 438 standard for applications w i t h i n a two-year 
window. That window closed on September 30, 1986, and the 
"special circumstances doctrine" remains the proper t e s t . 
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stat u t o r y c r i t e r i a renders Coramission decision " f a t a l l y 

flawed") 

Put another way, the application of the waiver r u l e , 49 

C.F.R. § 1180.4(f), w i l l i n t h i s instance d i r e c t l y c o n f l i c t with 

the s t a t u t o r y requirements enacted by Congress. Where there i s 

such a d i r e c t c o n f l i c t between the statute and an action taken 

under a regulation, the action taken under the regulation must 

give way. Salinas v. Rodriguez, 963 F.2d 791, 793 (5th Cir. 

1992)("When the regulations are contrary to the wording of the 

statute i t s e l f , however, t h i s Court nust follow the p l a i n 

Statutory language and not the regulations.").- Thus, the 

regulatory waiver that d i r e c t l y c o n f l i c t s with the s t a t u t o r y 

requirements of section 11344(c) must be reversed. 

In addition to being unable to s a t i s f y the three 

statutory requirements of subsection 11344(c) th a t s p e c i f i c a l l y 

apply to r a i l mergers involving motor c a r r i e r s , the Commission, 

because of the lack of infonnation r e s u l t i n g from the waiver, 

4/ This analysis applies as well to the e f f e c t of the waiver on 
the Commission's a b i l i t y to consider the mandatory c r i t e r i a set 
f o r t h at section 11344(b)(1). See furt h e r discussion i n f r a at 
pp. 11-12. 

5/ I t i s worth noting that t h i s i s not simply a matter of the 
application of a regulation necessarily g i v i n g way to a 
c o n f l i c t i n g s t a t u t e . I t has been held t h a t , even under the broad 
statutory exemption powers of 49 U.S.C. § 10505, the Commission 
raay not disregard the three spe c i f i c factors set f o r t h i n section 
11344(c) with respect to r a i l transactions i n v o l v i n g motor 
c a r r i e r s . Regular Common Carrier Conference v. U.S., 820 F.2d 
1323 (D.C.Cir. 1987) . 
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w i l l not be able to determine whether i t should grant p o t e n t i a l 

requests f o r d i s c r e t i o n a r y labor protection conditions f o r motor 

c a r r i e r employees, also authorized under 49 U.S.C. § 11344(c). 

For the Commission to consciously cut i t s e l f o f f from such 

relevant information early i n the process raises a question of 

whether any decision made l a t e r by the Commission on motor 

c a r r i e r labor conditions may not be held to be a r b i t r a r y and 

capricious or otherwise contrary to law. As a p r a c t i c a l matter, 

by removing the motor c a r r i e r s as "applicant c a r r i e r s , " the 

Commission has already exercised .ts d i s c r e t i o n on motor c a r r i e r 

labor protections. I t has done so, however, without the benefit 

of any relevant record evidence and without explaining i t s 

decision. 

The Commission's apparent intent t o ignore the trucking 

companies i n i t s analysis i s p a r t i c u l a r l y d i f f i c u l t to understand 

in l i g h t of the extensive analysis enployed eight years ago i n 

Union Pa c i f i c Corporation and BTMC Corporation -- Control — 

Overnite Transportation Company, 4 I.C.C. 2d 36 (1987) 

("Overnite"). That case involved an e a r l i e r a c q u i s i t i o n of 

Overnite by Union P a c i f i c , two of the players i n the current 

proceeding. In Overnite. a proceeding conducted as here under 

sections 11343 and 11344, the Commission collected extensive 

information about Overnite and the markets i t served, as well as 

information regarding i t s future r e l a t i o n s h i p w i t h Union P i c i f i c . 

The Commission then applied that i n f o m a t i o n in a thorough 
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analysis of market d e f i n i t i o n , horizontal i n t e g r a t i o n , v e r t i c a l 

i n t e g r a t i o n , and labor protection, among other matters. In l i g h t 

of the extensive analysis undertaken i n t h i s e a r l i e r proceeding, 

one must ask the question: How can a merger involving one 

r a i l r o a d and one motor c a r r i e r require an extensive consideration 

of s t a t u t o r y c r i t e r i a , but a l a t e r merger involving the same 

par t i e s , plus another class I r a i l r o a d and two ad d i t i o n a l motor 

c a r r i e r s , require absolutely no information gathering or analysis 

with respect to the affected motor carriers? 

B. The Motor Carrier Waivers Also W i l l 
Prevent the Commission From Meeting 
I t s Obligations tender 49 D.s.C. 
S 11344(b)(1) 

For reasons si m i l a r to those stated above with respect 

to 49 U.S.C. § 11344(c), the waivers with respect to wholly owned 

motor c a r r i e r subsidiaries w i l l make i t impossible f c r the 

Commission to gather the information necessary to f u l f i l l the 

requiraments of 49 U.S.C. § 11344(b)(1). That section states: 

In a proceeding under t h i s section which 
involves the merger or control of at least 
two class I railroads, as defined by the 
Commission, the Commission s h a l l consider at 
least the following: 

(A) the e f f e c t of the proposed transaction 
on the adequacy of transportation to the 
public. 

(B) the e f f e c t on the public i n t e r e s t of 
including, or fai]-ing to include, other r a i l 
c a r r i e r s i n the area involved ir. the proposed 
transaction. 
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(C) the t o t a l f i x e d charges that r e s u l t from 
the proposed transaction. 

(D) the i n t e r e s t of c a r r i e r employees 
affected by the proposed transaction. 

(E) whether the proposed transaction would 
have an adverse e f f e c t on competition among 
r a i l c a r r i e r s i n the affected region. 

49 C.F.R. § 1180.1(b)(1) repeats the statutory requirements 

verbatim. 

The most important language i n subsection (b)(1) f o r 

the purposes of t h i s p e t i t i o n i s the word " s h a l l . " As has be i 

held repeatedly by the courts, "sha l l . . . i s the language.^ of 

command." Escoe v. Zerbst. 295 U.S. 490, 493 (1935). This means 

that f a i l u r e of tne Commission to consider those factors l i s t e d 

at 46 U.S.C. § 11344(b)(1) w i l l render any decision under th a t 

section i n v a l i d . This i s precisely the decision reached by the 

court i n D e t r o i t . Toledo & Ironton R. Co. v. U.S., 725 F.2d 47, 

in which the court reversed an I.C.C. order rescinding "DT&I" 

conditions from e x i s t i n g mergers because the Commission f a i l e d to 

consider th'5 mandatory factors in section 11344 ( b ) ( 1 ) . The court 

there S i i d : 

[T]he Commission has apparently l o s t sight of 
another part of i t s mandate -- considering 
the e f f e c t of i t s proposals on competition 
w i t h i n the r a i l r o a d industry i t s e l f . Failure 
to consider a l l congressionally mandated 
factors i s c l e a r l y grounds for s e t t i n g aside 
agency action. 

Id. at 51. See also Citizens t c Preserve Overton Park v. Volpe, 

401 U.S. 402, 416 (agency decision must be based on consideration 
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of the relevant f a c t o r s ) ; Merrit v. U.S, 960 F.2d 15 (2nd Cir. 

1992)( f a i l u r e t o consider a b i l i t y to pay f i n e where statute 

states t h a t rjgency " s h a l l " consider such a b i l i t y renders f i n e 

i n v a l i d ) ; Bosma v. United States Deparcment of A g r i c u l t u r e , 754 

F.2d 804 (9th Cir. 1984). Here, the motor c a r r i e r waivers w i l l 

s i m i l a r l y i n v a l i d a t e any f i n a l decision by preventing 

consideration of the mandatory c r i t e r i a i n section 11344(b)(1). 

I t cannot be disputed that the wholly owned motor 

c a r r i e r subsidiaries here at issue are an i n t e g r a l part of t h i s 

proceeding. The fact that they would be "applicant c a r r i e r s " i n 

the absence of the disputed waivers i s s u f f i c i e n t evidence of 

t h a t . I t therefore follows that there nay be s i g n i f i c a n t impacts 

on the empJoyees of those carriers'^ as contemplated by 

subsection 11344(b)(1)(D) i f the proposed merger takes place. 

For the purposes cf t h i s p e t i t i o n to reopen, i t i s not necessary 

to address what those e f f e c t s may be. I t is enough that the 

statute reqi^ires the Ccnmission to consider those possible 

e f f e c t s , and that the Commission's waiver w i l l prevent the 

Commission from receiving the infonnation necessary for the task, 

'Ahe Commission has apparently accepted as proven the 

unsupported contention of the proposed applicants that the 

operations of the trucking f i m s w i l l not be s i g n i f i c a n t l y 

a ffected. Decision No. 3 at 3. By implication, the Commission 

§y "Carriers," as th a t term is used in subsection 
11344(b)(1)(D), c l e a r l y covers motor as well as r a i l c a r r i e r s . 
49 U.S.C. § 10102(2),(4) and (6). 
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has apparently also decided that the employees of those f i m s 

s i m i l a r l y w i l l be unaffected. While i t i s sincerely to be hoped 

that the Commission i s correct in i t s conclusion regarding the 

ef f e c t s of the proposed merger on th«! trucking companies and 

t h e i r employees, the p l a i n fact i s that there i s at t h i s t i n e 

absolutely no evidence whatever i n the record to support that 

conclusion. 

In addition to preventing the Commission from 

considering the mandatory c r i t e r i o n regarding c a r r i e r employees 

stated at subsection 11344(b)(1)(D), f a i l u r e to c o l l e c t and 

analyze i n f o m a t i o n concerning thy motor c a r r i e r s here involved 

w i l l also prevent the Commission from making the required 

findings under subsections 11344 (b)(1)(A) and (E) Although 

the concepts of impact on the public and adverse e f f e c t s on 

competition are somewhat more broad than the analysis of possible 

e f f e c t s on employees, those evaluations nevertheless recjuire 

i n f o m a t i o n regarding the p r i n c i p a l players i n the transaction. 

I t i s an open question, and one l i k e l y to be answered by an 

appeals court in the negative, whether the public i n t e r e s t and 

damage to competition c r i t e r i a can be evaluated i n the complete 

absence of record i n f o m a t i o n concerning the consolidation by two 

railro a d s of three major trucking companies. 

Ty This d i f f i c u l t y applies also to the public i n t e r e s t and 
e f f e c t on competition findings that the Commission must make 
under section 11344(c), discussed above. 
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This question i s underscored by the comments f i l e d by 

Kansas City Southern ("KCS") in response to the proposed 

procedural schedule i n t h i s proceeding. In those comments, KCS 

discusses numerous pote- ^ t i a l l y anti-competitive r e s u l t s of the 

merger. Not the least of the concerns to be addressed i s whether 

the proposed merger w i l l end viable motor c a r r i e r competition 

with the merged r a i l r o a d s . P a r t i c u l a r l y given t h a t Overnite i s 

one of the nation's largest motor c a r r i e r s , the amalgamation of 

two major railroads under the sane umbrella as three motor 

c a r r i e r s raises serious issues about whether meaningful 

com.petition - ^ i l l remain a f t e r the merger. Such p o s s i b i l i t i e s 

require that nore, rather than less, i n f o m a t i o n be studied. 

As a f i n a l point, i t nust be noted that i n neither the 

context of subsection 11,̂ 44 (c) nor the context of the nandatory 

analysis required by subsection 11344(b)(1) w i l l infc -nation 

available through discovery remedy the loss of i n f o m a t i o n 

occasioned by the waiver. In the f i r s t place, the Commission's 

statutory duties do not vary depending on whether or not parties 

are able to c o l l e c t and present i n f o m a t i o n to the Commission. 

Congress has placed that r e s p o n s i b i l i t y on the Commission, and 

there i t sh a l l stay u n t i l Congress moves i t . Second, discovery 

as of r i g h t under the Commission's rules appears to be l i m i t e d i n 

t h i s proceeding to i n t e r r o g a t o r i e s and requests f o r admissions by 

parties to parties. 4 9 C.F.R. Part 1114, Subpart B. Under the 

waiver, the motor c a r r i e r subsidiaries would not be p a r t i e s , and 



- 15 -

would therefore appear t o be immune from discovery. This 

s i t u a t i o n , i n conjunction with the release of the motor c a r r i e r s 

from the otherwise applicable i n f o m a t i o n f i l i n g requirements 

applicable to "applicant c a r r i e r s , " insures that the "ommission 

w i l l receive none of the i n f o m a t i o n that i t needs to make the 

findings recjuired by the statute. 

CONCLDSIOH 

The Commission's grant of the waiver f o r wholly owned 

motor c a r r i e r subsidiaries, based solely on the unsupported 

request of the proposed applicants, amounts to decision-making by 

f i a t . Such a process, although quick and cheap, decs not comport 

with e i t h e r the requirements of the statute cr fundamental tenets 

of administrative law. 

In order to be upheld on appeal, an agency action must 

be supported by "substantial evidence." That standard has been 

explained t h i s way: 

Substantial evidence has been defined to be 
"more than a s c i n t i l l a . I t means such 
relevant evidence as a reasonable mind night 
accept as adequate to support a conclusion." 
Consolidated Edison Co. v. National Labor 
R e l a t i o n s Bd.. 305 U.S. 197, 229, 59 S.Ct. 
206, 217, 83 L.Ed. 126 (1938). 

Gallagher v. National Transp. Safety Bd.. 953 F.2d 1214, 1219 

(10th Cir. 1992). I t does not require searching or sop. vsticated 

analysis to detemine that the bald assertion of the applicants 

seeking merger a u t h o r i t y does not meet t h i s t e s t . More 
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i n f o m a t i o n i s needed, i n f o m a t i o n that w i l l not and cannot be 

obtained i f the waiver i s allowed to stand. Without t h i s 

i n f o r a a t i o n , any f i n a l decision that the Commission makes w i l l be 

subject to summary reversal on the grounds that the Commission 

f a i l e d to carry out the express w i l l of the Congress as expressed 

in section 11344. For the reasons stated above, therefore, the 

Int e r n a t i o n a l Brotherhood of Teamsters r e s p e c t f u l l y requests that 

the Commission reopen and reverse that part of Decision No. 3 

that removes Overnite, PMT, and SPMT from the d e f i n i t i o n of 

"applicant c a r r i e r . " 

Respectfully submitted, 

Marc J. Fink 
John W. Butler 
SHER & BLACKWELL 
2000 L Street, N.W, 
Suite 612 
Washington, D.C. 20036 
(202) 463-2500 

Attorneys f o r 
THE INTERNATIONAL BROTHERHOOD 
OF TEAMSTERS 

September 25, 1995 
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Harkins Cunningham 
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NITL.3 

BEFORE THE 

INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

Union Pacific Corp. et al — Control and Merger — 

Southern Pacific Rail Corp. et al. 

PETITION OF 

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE 

TO REOPEN 

Pursuant to the provisions of 49 C.F.R. §1115.3, The National Industrial 

Transportation League (the League) petitions for reopening of Decision No. 2 in 

this proceeding (served September 1, 1995). In this decision, the Commission, 

without receiving comments and replies from all affected and interested parties, 

adopted a protective order fci this proceeding that will unduly and prejudicial 

interferes with the ability of parties to review and analyze evidence and discovery 

materials and to prepare meaningful evidence for submission to the Commission. , 

by approving a protective order that creates a category of "highly confidential" 

information and restricting access to such information only to a party's outside 

counsel or outside consultants, involves material error. The National Industrial 

Transportation League respectfully urges the Commission to modify Decision No. 

2 by deleting paragraph number 5 from the protective order. 1 

^ The protective order was adopted by the Commission in response to a petition filed by the 
applicanis on .Aujiust 4, 1995, (UP/SP-2) at the same time that they filed a petition for idoption 
of a procedural schedule (UP/SP-4). The League (and possibly other parties) were informed by 
the Commi-ssion staff that these procedural mauers would be noticed for public comment, and the 
League did not reply to the petition for a protective order e i the due date of August 24, 1995. 



ARGUMENT 

It was material error for the Commission's to adopt tlie applicants' proposed 

protective order without even soliciting public comment on its likely effect. This 

protective order, based on the protective order imposed in the recently concluded 

Finance Docket No. 32549, Burlington Northern, Inc et al., — Control and 

Merger — Santa Fe Pacific Corp. et a i . (served Aug. 23, 1995) [BN/SF], will have 

the same effect it had in that proceeding. It will greatly hamjjer the ability of 

shippers and other members of the affected public in their ability to determine the 

competitive impact of the proposed transaction and to prepare their response to the 

applicaiion. 

The Interstate Commerce Act requires the Commission to conduct a "public 

hearing" beiore deciding whether or not the proposed transaction can be approved 

under the applicable statutory standard. 49 U.S.C. §11344(a). This public hearing 

requirement creates a presumption that factual evidence and discover '̂ materials 

should be in the public domain, unless it can be shown lhat specific material should 

not be disclosed. The burden should be on the applicnis and any other party to the 

proceeding to present and support a claim that particular factual materiel should be 

given confidential treatment and withheld from disclosure to any particular 

category of persons.̂  There are specific procedures in the Commission's Rules of 

Practice for requests for confidential treatment of both evidentiary and discovery 

materials. 49 C.F.R. §1104.14 and §1104.21(c). The essential benefit of this 

approach to the handling of information that is claimed should be disclosed only to 

outside counsel and consultants in what is oiherwise required to be a public 

However, contrary to the League's understanding, the Commission decisions served on 
September 1, 1995 only requested comments on the proposed schedule (Decision No. 1). 

2 The League has no objection to 114 of the protective order and its treatment of confidential 
material, because it does not limit the category of persons employed or engaged by a party who 
may review confidential matenal under appropriate safeguards against disclosure. 



proceeding is that it requires the parties to focus on, and the agency to conduct an 

inquiiy into, the specific circumstances surrounding the claimed need for 

confidentiality (Including the alleged hami lhat might occur because of disclosure) 

and make an appropriate determination. 

Instead, applicants have proposed, and the Commission has accepted a 

protective order thit creates broad categories of material that parties may aesignate 

as either confidential or highly confidential. The only distinction between the two 

categories, albeit a highly significant one, is mat the latter may only be disclosed to 

outside counsel or outside consultants of the party requesting the materials. 

Protective Order ^5. Experience in the BN/SF proceedings has shown that the 

application of a blanket protective order stands the notion of "public hearings" on 

its head. The applicanis in that proceeding designated enormous quantities of 

matenal as highly confidential, thereby foreclosing effective participation and 

preparation by the parties. In-house counsel and business executives employed by 

shippers and other parties, who often have the most knowledge and information 

conceming the impact of the proposed rail merger, were precluded from being 

made aware of the facmal basis for the claims made by the applicants conceming 

the public benefils and/or absence of competitive harm from the transaction. 

The applicants in this proceeding can be expected to follow the same course 

of action, and similar handicaps againsi effective public participation will occur 

under the protective order adopted in this proceeding, unless it is modified to 

remove the .particularly objectionable categor>' of material lhat may be designated 

as highly confidential. Applicants claim lhat the protective order in BN/SF, 

"worked well in that cise." UP/SP-7 at 2. This assertion can be given no 

credence, because both Union Pacific and the Southem Pacific entered into 

settlement agreements in B.N'SF and ceased active participation in the proceeding 

before discovery had barely begun and long before evidentiary submissions were 



prepared. They are not in a position to know how the protective order in that 

proceeding worked. 

The error of relying on a protective order with a blanket designation of 

material Uiat may only be disclosed to outside counsel or consultants is shown by 

reference to the very case authority relied on by applicants in support of the 

protective order .̂ In Brown Bag Software v. Symantec Corp., 960 F.2d 1465, 

1470-72 (9th Cir. 1992), cert denied, 113 S. Ct. 198, the court, noting with 

approval leading authority,4 "cautioned against arbitrary distinctions based on type 

of counsel employed..." and "concluded that, to evaluate the risk of inadvertent 

disclosure, a court should examine the factual circumstances of any counsel's 

relationship to the party demanding access." The court described the proper 

approach as follows: 

Thus, proper review of protective orders in cases such as this requires 
the ... court to examine factually ali the risks and safeguards 
surrounding inadvertent disclosure by any counsel, wheiher in-house 
or retained. Further, the nature of the claims and of a party's 
opportunity to develop its case through altemative discovery 
procedures factors into decisions on the propriety of such protective 
orders. 

960 F2d at 1470 (emphasis in original). The same principles should apply in this 

proceeding, especially with the staiuloiy directive lhat the Commission conduct a 

public hearing. If there are legitimate concems about disclosure of confidential 

material to persons other than outside counsel or consultants, they should be raised 

on a case-by-case basis lafher than by the use of blanket category. 

3 The Kansas City Southern Ry. Co. filed a reply to the applicants' petition for protective 
order (KCS-2), and the applicants, in violation of the Commission's rules of practice (49 C.F.R. 
§ 11104.13(c)), filed a reply to this reply. UP/SP-7. In Û is improper pleading, applicants for the 
first time presented authority supposedly supporting the use of the arbitrary distinctions 
contained in H of the protective order. 

4 U.S. Steel Corp. v. United States. 730 F.2d 1465 (Fed. Cir. 1984) 



A provision such as 5̂ in the adopted protective order will only invite (as it 

did in BN/SF) wholesale designation of materials as highly confidential, thereby 

effectively foreclosing the League and other members of the public from effective 

participation in this important proceeding. Not every person who might wish to 

participate in this proceeding will be in a position to afford the use of outside 

counsel or consultants. Even those parties who can afford to commit such 

resources will be fof-cclosed from consulting fully with and effectively directing 

outside consultants and counsel in order to obtain effective assistance in this 

proceeding. 

The League has already presented to the Commission its strenuous objection 

to the proposed procedural schedule, because it wculd deprive the ^ague and 

other parties of a fair opportunity to participate in this important proceeding. 

NITL-2, filed September 18, 1995. The protective order adopted in Decision No. 2 

would compound the harm caused by the proposed schedule by greatly limiting the 

ability of shippers and other members of the public to participate effectively. The 

Com.mission must conduct a fair and balanced public hearing in this important 

proceeding. It should not limit the ability of parties to be fully acquainted with the 

factual materials that will be such an important part of the Con. "nission's 

consideration of this merger. 



CONCLUSION 

In light of the foregoing considerations, the Commission should reopen 

Decision No. 2 and modify the protective order by removing paragraph 5. The 

League strongly but respectfully urges the Commission to recognize the need for 

all interested parlies to have equal access to the factual materials that will be 

utilized in the development of a record for decision on this important proceeding. 

Respectfully submitted, 

The National Industrial 
Transportation League 

1700 North Moore Street 
Suite 1900 
Arlington, VA 22209 

By: Nicholas J. DiMichafiU * 
Frede.-c L. W o o d - - ^ ^ ^ Uf>/t 
DoneK , Clear> . Wiboa & Maser, P.C. 
1100 New York Avenue, NW, Suite 750 
Washington, DC 20005-3934 
Tel. (202) 371-9500 

Dated: September 21, 1995 
Due Date: September 21, 1995 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 2Isl day of September, 1995, served a copy 

of the foregoing petition to reopen upon counsel of record for the Applicants both 

by first-class mail and by telecopy, and upon all other parties of record, by first-

class mail, postage prepaid, in accordance with the Commission's Rules of 

Practice. 

EDERIC L. WOOD 
FLW/mic 

FD 32760 NrrL-3 9/2(W5 
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1100 NE* YORK AVENUE, N W 
WASHINGTON, D,C, 20005-3934 

TELECOPIER I 202 > 371-0900 

September 21. 1995 

\ iu Hand Delivt'rx 
Honorable Vemon .A. Williams. Secretary 
Inter.state Commerce Commission 
Case Control Branch 
Room 1324 
12th Street & Constitution Avenue. .NW 
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Rc; Finance Docket No. 32760, i'nion Pacific Corpurationyjnum 
Pacific Railroad Company and Missouri Pacific Raifroad 
Company—Control and Merger—Southern Pacific Rail 
Corporation. Southern Pacific Tratisporiation Company, St. Louis 
Southwestern Railway Company. SPCSL Corp and The Denver 
and Rio Cramie Western Railrooii Company 

•y 

De;ir .\Ir. Williams: 

Enclosed for filing in the above-captioned case are an original and twenf (20) i opies of 
Westem Resources. lnc."s PETITION FOR RECONSIDERATION OF DECISION .No 2 (WSTR-3). A 
3.5-inch diskette containing this pleading in Word Perfect 5.1 is also enclosed. Additionally, an 
extra copy of this pleading is enclosed for the purpose of date stamping and returning to ourotYice. 

Enclosures 

cc; Arv id E. Roach II . Esquire 
Paul .'\. Cunningham. Esquire 
Honorable Jerome Nelson 
All Parties of Record 
(all with enclosures hy nuiil) 

Respectfullv submitted 

Ay 
I. i' 

Thomas W'. Wiico,x 
Attorney for Western Resources, Inc. 

3770-130 

St? 2 ^ 
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Nicholas J. DiMichael 
Thomas W. Wilcox 
Jeffrey O. .Moreno 
DONEi.AN. CLEARY. W O O D & MASER. P.C. 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D.C. 2(XK)5-3934 
(202) 37I-95(X) 

T.L. Green 
I>egal Department 
WESTERN RESOURCES, INC. 
818 Kan.sas Avem: • 
P.O. Box 889 
Topeka, Kansas 66612 
(913) 575-6.̂ (X) 

At'.orneys for Western Resources, Inc. 
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Finance Dcxket .No. 32760 

UNION PACIFIC CORPORATION. UNION PACII IC RAILROAD CO.MPANY 
AND MISSOURI PACIFIC RAILROAD CO.MPANY 

—Control and Merger— 

SOUTHERN PACIFIC RAII. CORPORATION. SOUTHERN PACIFIC 
TRANSPOR! ATION COMPANY. ST LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP AND THE DENVER AND 
._RIO GRANDE WESTERN RAILROAD COMPANY 
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PETITION FOR RECONSIDERATION 
S£P2 2 ;i OF 

DEI ISION NO. 2 
— —. ^ T l I C I ' 

Western Resources. Inc. ("Western") hereby petitions the Commission to reconsider 

Decision No. 2 in the above-captioned proceeding, served on September 1, 1995. In lhat decision, 

the Commission granted the petition of Applicants for a protective v..rder without first seeking 

public comments on the proposed orde; attached to the petition. Through this petition. Western 

asks the Commission to reconsider the portion of Decision No. 2 that restricts the revievv uf 

documents, which have been designated "Highly Confidential " by the .Applicants, to outside 

counsel and outside consultants only. 

The Commission's only stated basis for imposing this restriction is that it is "substantially 

similar to the one entered in BN/Santa Fe. which adequately served the intended purpose of 

restncting disclosure of material which is particularly sensitive." Decision No. 2 at 2. The 

Commission then tates that, when necessary, parties may petition for modification. 

Western respectfully disagrees with the Commission's assertion that this protective order 

served its intended purpose or the interests cf all the parties in the BN/Santa Fe merger proceeding. 

In that proceeding, despite the pre.sence of "Confidential"" and "Highly Confidential'" categories of 
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dcKuments, over 9()̂ ( of all documents prcxiuced by the applicants were designated "Highly 

Confidential." This abuse of the protective order prevented the review of applicant documents by 

the in-hou.se coun.sel and personnel of affected parties, and in Western's case, hindered its efforts 

to prepare its case in support of a request for protective conditions. Although the protective order 

established a prcxedure for challenging such a designation, the substantially abbreviated procedural 

schedule adopted b\ the Commission made it an unproductive use of scarce lime and resources to 

raise such challenges. Even if a party prevailed in its challenge, the time to review and analyze any 

information obtained would have been extremely minimal under the procedural schedule. In this 

UP/SP merger proceeding, the Commission has sought comments on an even shorter procedural 

schedule which subtracts thiny days from the time allotted to shippers and other parties seeking 

conditions upon the merger. 

In Decision No. 2. the Commission has not even attempted to address certain arguments 

raised ny the Kansas City Southern Railwav Company in opposition to the protective order. 

Specifically, the Commission has not explained why in-house counsel cannot be trusted to the 

same extent as outside counsel and consultants who sign the required undertaking. Both classes 

are subject to the same ethical obligations and legal duties. Based on the modifications to the 

protective order in the BN/Santa Fe pr(x.-eeaing granted by the Ct .nmission, the Commission 

apparently believes that in-hou.se counsel can be trusted with "highly confidential' documents 

when thev are not represented by outside counsel. There is no rational basis for this distinction. 

Western "s expenen :e in the BN/Santa Fe merger is that the restriction on access lo "Highly 

Confidential"" niateriai is a severe handicap to a party seeking to have conditions imposed on a 

merger, In-house coun.sel play critical roles in advising their out'̂ ide counsel and consultants. 

Often, t-'ily in house coun.sel have the know ledge and experience to respond to and rebut evidence 

submitted by the Applicants, Furthemiore. the ability of in-house counsel to participate in critical 

analysis and case development is curtailed, Ir. ssence, the role of the in-house counsel of a 

shipper participating in the proceeding is reduced to that of a spectator. 
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Westem and many other parties likely to participate in these proceedings are not railroad 

competitors of the Applicants, but rather are shipper-customers. Unlike railroad participants in this 

proceeding who may compete with the .Applicants generally. Western's business dealings with the 

Applicants are geographically limited to Western's f cilities that are served by the Applicants, 

Thus, there should be even less concem over access to "Highly Confidential" material by Westem. 

In addition, in-house counsel seldom is involved in the development of rate sensitive materials 

which a'-e the alleged focus of applicants" concems for confidentiality Therefore, it is unlikely that 

in-house counsel, as a normal part of his routine tasks, wouid be in a position to use any material 

disclosed in these proceedings which were "Highly Confidential'" and if such an occasion arose 

in-house counsel could easily identify the conflict and his obligations under the protective order. 

W'HEREF-ORE, for the foregoing reasons. Western asks the Commission to reconsider the 

protective order issued in Decision No. 2 in this proceeding in order to permit in-house coun.sel, at 

a minimum, to . .v iew "Highly Confidential" material upon execution of the required undertaking. 

Respectfully submitted. 

f^yy•'''-'•" ' - i' "'•••^•^ 
Nicholas J. DiMichael 
Tliomas W. Wilcox 
Jeffrev O. Moreno 
DONELAN, CLEARY WCOD<& MASER, P.C. 
1 KX) New York Avenue, N.W., Suite 750 
Washinizton. D.C. 2(XX)5-3934 
(202) 371-9500 

T.L. Green 
Legal Department 
WESTERN RESOURCES, INC, 
818 Kansas Avenue 
P.O. Box 889 
Topeka, Kansas 66612 
(913) 575-63{X) 

Attorneys for Western Resources, Inc. 

September 21, 1995 
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I hereby .crti ' ; that a copy of the foregoing PETITION FOR RECONSIDERATION OF 

DECISION No. 2 has been .served via first class mail, postage prepaid, on all parties in this 

proceeding on this 21st day of September, 1995. 

y 

Jaoqueline A. Spence 
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Vemon A. Williams 
Secretary 
Interstate Commerce Commission 
12th & Constitution Ave.. N.'«V, 
Room 2215 
Wa.shington. D.C, 20423 

VIA FEDERAL EXPRESS 

Re: ICC Finance Docket No. 32760, Union Pacific - Control and Merger -
Southern Pacific Rail Corp. 

Dear Mr. Williams: 

Enclosed for filing you will find an onginal and ten (10) copies of the Notice of 
Appearance and Objection to Petition for Related Relief of Gulf Rice Arkansas. Inc. Please 
return any extra file-marked copies of same to me in the enclosed self-addressed, stamped 
envelope. 

Thi^i you for your attention to this matier. If you should have any questions or 
comments, piease do not hesitate to contact me. 

DLW:tss 
Enclosures 

ENTERED 
Office cf the Secretary 

SEP ^ 1995 

1—i-l P'ic'ic .̂ eocrc 

Sincerely, 

iluyy^ 
Dean L. Wor ley 
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Finance Docket No. 3 2760 --" 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAIIJROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMP.\NY, ST. LCJIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERJJ RAILROAD COMPANY 

NOTICE OF APPEARANCE AND PARTIAL OBJECTION 
TO PETITION FOR RELATED RELIEF 

Gulf Rice Arkansas, Inc. ("Gulf Rice") i s a shipper and 

s i g n i f i c a n t user of l i n e s c u r r e n t l y operated by A p p l i c a n t s . Gulf 

Rice hereby e n t e r s i t s appearance i n t h i s proceeding and requests 

copies of a l l pl e a d i n g s , n o t i c e s and other documents f i l e d h e r e i n . 

Gulf Rice o b j e c t s t o the r e l a t e d r e l i e f requested i n 

A p p l i c a n t s ' P e t i t i o n For Waiver Or C l a r i f i c a t i o n Of Ra i l r o a d 

C o n s o l i d a t i o n Procedures, And Related R e l i e f . S p e c i f i c a l l y , Gulf 

Rice o b j e c t s t o the g r a n t i n g oZ any m o d i f i c a t i o n s , waivers, 

c l a r i f i c a t i o n s or exemptions of requirements t o submit complete 

i n f o r m a t i o n on proposed abandonments which may a f f e c t Gulf Rice's 

b e r v i c e . 

A p p l i c a n t s seek, among ot h e r t h i n g s , waiver of the requirement 



t h a t l i n e s f o r which abandonment approval i s sought ba i d e n t i f i e d 

a t l e a s t f o u r (4) months p r i o r t o the f i l i n g of an abandonment 

a p p l i c a t i o n . 49 C.F.R. § 1152.13(d). Any waiver of t h i s 

requirement w i l l harm shippers i n t h a t i t w i l l l i m i t a f f e c t e d 

s h i p p e r s ' time t o f o r m u l a t e a response t o the request f o r 

abandonment. A p p l i c a n t s seek t o j u s t i f y t h i s waiver by r e f e r e n c i n g 

t h e i r proposed sc h e d u l i n g order i n t h i s proceeding. However, the 

time frame f o r s h i p p e r s t o formulate and submit comments, even i f 

the proposed s c h e d u l i n g order i s adopted, w i l l be l i m i t e d by a 

waiver of t h i s requirement. Accordingly, Gulf Rice o b j e c t s t o the 

waiver o f i t s r i g h t o f t i m e l y access t o i n f o r m a t i o n concerning 

l i n e s t o be abandoned and n o t i c e s of abandonment. 

A p p l i c a n t s f u r t h e r seek a waiver of requirements t o f u r n i s h 

i n f o r m a t i o n concerning l e v e l s of s e r v i c e , revenue and cost date and 

environmental impact i n f o r m a t i o n concerning proposed abandonments, 

as r e q u i r e d by 49 C.F.R. § 1152.22. Gulf Rice o b j e c t s t o the 

waiver of requirement t o prov i d e any i n f o r m a t i o n t o which shippers 

are e n t i t l e d concerning prop"-jed abandonments which a f f e c t t h e i r 

s e r v i c e . Section 1152.22 r e q u i r e s the p r o v i s i o n of i n f o r m a t i o n i n 

order t o p r o t e c t s h i p p e r s ' i n t e r e s t . 

A p p l i c a n t s have ap p a r e n t l y i d e n t . ^ f i e d the l i n e s f o r which they 

w i l l propose abandonment, and are now are seeking t o s h o r t c u t the 

procedure f o r abandoning s a i d l i n e s . 49 C.F.R. Part 1152, Sub-part 

C was promulgated i n order t o p r o t e c t shippers from having t h e i r 

s e r v i c e s f f e c t e d w i t h o u t adequate n o t i c e , i n f o r m a t i o n ^nd 
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o p p o r t u n i t y t o o b j e c t . Any waiver of these requirements w i i l 

t h w a r t the purposes of Part 1152. 

R e s p e c t f u l l y submitted, 

t y i i y. Dean L. Worleyv 

F i l b u r n , Calhoon, Harper, 
Prunis)ci & Calhoun, Ltd. 

One R i v e r f r o n t Place 
8th Floor-Twin C i t y Bank Bldg. 
Post O f f i c e Box 5551 
North L i t t l e Rock, AR 72119 
Attorneys f o r Gulf Rice Arkansas, 
Inc. 

CERTIFICATE OP SERVICE 

I , Dean L. Worley, do hereby c e r t i f y t h a t a t r u e and c o r r e c t 
copy of the f o r e g o i n g document was sent by Federal Express, postage 
p r e p a i d , t o A r v i d E. Roach, I I , Covington & B u r l i n g , 1201 
P e n n s y l v ^ i a Avenue, N.W., P.O. Box 7566, Washington, D.C. 20044, 
t h i s — day c f September, 1995. 

I2L ^ 
Dean L. Worley^ 

-4-



3 2 7 6 0 ft-99>-Q'^ I 



M I C H A E L L, R O S E N T H A L 

• l O Z , 6 6 2 S a u e 

D i M C C T T E t C . X N J M B C R 

i 2 0 2 7 7 8 5 4 « e 

C O V I N G T O N & 
l e O I P E N N S Y L V A N I A AVENUE 

P O BOX 7 5 6 6 

W A S H I N G T O N D C 2 0 0 4 U - 7 5 6 6 

( ^ 0 2 ; 6 6 2 6 0 0 0 

lELEFAX e 6 2 6 a 9 ' 

' E L C X 8 9 ^ 9 3 i C O V L I N O W S M , 

C * B L E C O V L I N G 

Item No. / j '-"cy^ Y 

B U R L I N G ^^^^ ^ount 9^ 
-1^ / 7 

A u g u s t 22 , 199 

C l J « Z O N S T R I C T 

CNGLANO 

:LS COPftCSPONOCN' Of^'CC 

4 AVCNuE OCS AUTS 

' U S ! { : L S I 0 4 0 e C L G i u M 

' C L C f A K 3 2 2 B 0 2 5 « e 

BY HAND 

Honorable Vernon A. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
Twelfth Street and Constitution Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corp., et a l . -- Control & Merger -- Southern 
Paci f i c Rail Corp.. et a l . 

Dear Secretary Williams: 

Enclosed for f i l i n g i n the above-captioned docket 
are the origi.nal and twenty copies of Applicants' Supplement 
to P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of Railroad 
Consolidation Procedures, and Related Relief (UP/SP-8). Also 
enclosed i s a 3.5-inch disk containing the te x t of t h i s 
pleading i n WordPerfect 5.1 format. 

I would appreciate i t i f you would date-stamp the 
enclosed extra copy of the pleading and return i t to the 
messenger f o r our f i l e s . 

Sincerely, 

-^M/iyzy&^Ay^ 
Michael L. Rosenthal 

Attorney for Union Pac i f i c 
Corporation. Union Pacific 
Railroad Company a.nd Missouri 
Pacific Railroad Company 

Enclosures 



UP/SP-8 

BEFORE THE 
INTERSTATE COMMERCE COMMISSIO 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAl' 
AND MISSOLTRI PACIFIC RAILROAD COMPAN'? 

- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSFORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN FAILROAD COMPANY 

SUPPLEMENT TO PETITION FOR WAIVER OR' CLARIFICATION 
OF R?iILROAD CONSOLIDATION PROCEDURES, AND RELATED RELIEF 

CANNON Y, 
LOUIS P. 
CAROL A. 
Southern 

HARVEY 
WARCHOT 
KARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202/ 373-7601 

At t o r n e y s f o r Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Compa.-'y, St. Luuis Southwestern 
Railway Company. SPCSL Corp.. 
and The Denver and Rio Grande 
Westerr. R a i l r c a d Ccmpany 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMFS V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID n. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.C. Box 75fc6 
Washington, D.C. 20044 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
C o r p oration. Union P a c i f i c 
R a i l r o a d Companv and Misscui, 
P a c i f i c R a i l r o a d Companv 

August 22, 1995 



UP/SP-8 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

SUPPLEMENT TO PETITION FOR WAIVER OR' CLARIFICATION 
OF PAILROAD CONSOLIDATION PROCEDURES. AND RELATED RELIEF 

Union Pac i f i c Ccrpcration ("UPC"), Union Pacific 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),i' Southern Pacific Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company ("SPT"), St. Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),-'' c o l l e c t i v e l y , "Applicants," hereby supplement 

t h e i r P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of Railroad 

Consolidation Procedures, and Related Relief (UP/SP-3) to seek 

waiver or c l a r i f i c a t i o n (1) t h ^ f the term "applicant c a r r i e r s " 

does not include e i t h e r Portland Term.inal Railway Company 

("PTRR"/ cr Central C a l i f o r n i a Traction Company ("CCT"), 

UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

y SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Paci f i c . " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 
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ca r r i e r s i n which UP and SP each have i n t e r e s t s of less than 

50%, but i n which the m;erged company w i l l have an i n t e r e s t of 

more than 50% fo l l o w i n g consummation of the transaction; and 

(2) t h a t , i n t h e i r merger-related abandonment applications, 

Applicants are permitted to report costs on a pro forma 

consolidated post-merger basis. 

D e f i n i t i o n of "Applicant Carriers" 

In t h e i r P e t i t i o n f o r Waiver or C l a r i f i c a t i o n of 

Railroad Consolidation Procedures, and Related Relief (UP/SP-

3, pp. 8-9^, Applicants have requested waiver cr c l a r i f i c a t i o n 

that the term "applicant c a r r i e r s " does not ̂ pp^Y to three 

c a r r i e r s . The Ogden Union Railway i Depot Company, Portland 

Traction Company and The Alton & Southern Railway Company, i n 

which UP and SP each hold 50% in t e r e s t s . Applicants wish to 

supplement that request for waiver or c l a r i f i c a t i o n to include 

PTRR and CCT. As with the three c a r r i e r s described i n 

Applicants' P e t i t i o n , the application w i l l f u l l y describe the 

ef f e c t s , i f any, of the control transaction on the operations 

of the PTRR and CCT, and p e t i t i o n s f c r exemption authorizing 

c o n t r o l of both of these c a r r i e r s w i l l be f i l e d as rel a t e d 

applications tc the primary application. Including f i n a n c i a l 

and other data f c r these c a r r i e r s throughout the pr^marv 

a p p l i c a t i o n would be extremely burdensome, and would 

contribute noth.ing of value to the prim.ary a p p l i c a t i o n . 
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A c c o r d i n g l y , A p p l i c a n t s requeist waiver or c l a r i f i c a t i o n t h a t 

these e n t i t i e s ne-_d not be t r e a t e d ar- " a p p l i c a n t c a r r i e r s . " - ^ 

Merger-Related Abandonnent .applications 

The Commission's r e g u l a t i o n s r e q u i r e t h a t 

abandonment a p p l i c a t i o n s .nclude inform.ation about costs 

a t t r i b u t a b l e t o t r a f f i c on the l i n e t o be abandoned f o r a 

" f o r e c a s t " year, f o r a "base" year, and f o r the two most 

recent h i s t o r i c a l years. 49 C.F.R. § 1152.22. .Applicants 

request c l a r i f i c a t i o n (or, i f necessary, a waiver' t h a t they 

are p e r m i t t e d t o r e p o r t costs on a pro form.a c o n s o l i d a t e d 

post-merger b a s i s , using the same c o n s o l i d a t e d cost data t h a t 

are t o be used i n the o p e r a t i n g p l t n and i n o t h e r p a r t s of the 

a p p l i c a t i o n . 

The purpose of the cost data i n an a p p l i c a t i o n f o r a 

me r g e r - r e l a t e d abandonment i s t c permi" an assessment of the 

t r a f f i c t h a t might remain on the l i n e a f t e r the merger and the 

cost of ha n d l i n g t h a t t r a f f i c - Obviously, f o r t h i s purpose 

the r e l e v a n t cost ;'ata are those of the merged system, and 

thus i t makes sense f o r the " f o r e c a s t " year i n the a p p l i c a t i o n 

S i m i l a r waivers were granted i n p r i o r cases. See. e.g.. 
Finance Docket Nc. 32549, B u r l i n g t o n Northern I n c . . & 
B u r l i n c t o n Northern R.R. -- Control & Merger -- Santa Fe 
P a c i f i ' : Corp. & Atchis c n . Tcpeka ^ Santa F'̂  Ry. . Decision 
serv_d Oct. 3, 1994, pp. 2-3 (The Wichita Union Terminal 
R a i l w a y ) . 

A p p l i c a n t s ' P e t i t i o n f o r Waiver (UP/SP-3, pp. 17-18) 
requested permission t o exclude overhead t r a f f i c on the 
abandoned l i n e t h a t w i l l be r e r o u t e d and r e t a i n e d by the 
c o n s o l i d a t e d system. 
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to be based on the jonsolidated cost data of tha m.erged 

system. I t likewise makes sense to use the same consolidated 

_ost data for the "base" year and other h i s t o r i c a l years, so 

that comparisons on a common basis can be m.ade between those 

years and the forecast year.- In addition, use of the same 

consolidated data f o r the abandonment appl i c a t io.-̂ s as w i l l be 

used i n the m.erger application w i l l s i m p l i f y the process of 

preparing the abandonm.ent applications. 

For the reasons stated above, the requested 

c l a r i f i c a t i o n should be granted. 

-' The use of consolidated cost data for the merged system 
i s consistent with Applicants' request (UP/SP-3, pp. 19-20) 
for a waiver to allow costs i n the abandonment applications to 
be reported on a pro forma basis, rather than on an actual 
basis, to r e f l e c t the exclusion of overhead t r a f f i c . 



R e s p e c t f u l l y submitted. 

CANNON Y. 
LOUIS P. 
CAROL A. 
Southern 

HARVEY 
WARCHOT 
HARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGFAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteent>i S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e y s f u r Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Com.pany, St. Louis Southwestern 
Railway Company. SPCSL Corp., 
and The Denver and Ric Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

atyUyL\ 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington, D.C. 20044 
(202) 662-5388 

Attorneys f o r Union F „ific 
Corporation. Union P a c i f i c 
R a i l r o a d Company and Missour: 
P a c i f i c R a i l r o a d Company 

August 22, 19S5 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 22nd 

day of August, 1995, I cause a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postaoe prepaid, or by a 

more expeditious manner of delivery on a..l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations Permerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Room 3218 Room 3 03 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

^ji,£:y 
Michael L. Rosenthal 
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BY HAND 

Honorable Vernon .-\. Williams 
Secretary 
Interstate Commerce Commission 
!2th Street & Constitution .Ave., NW 
Room 2215 
Washington, DC 20423 

Re; Finance Docket No. 32760. Union Pacific Corp. et al.. -
Control & Merger -- Southem Pacific Rail Corp., et al. 

Dear Secretar> Williams: 

Enclosed for filing in the above-captioned docket are the original and twenty (20; 
copies of the following pleadings: Notice of Appearance of Santa Fe Pacific Corporation and 
The Atchison, Topeka and Santa Fe Railway Company (SF-1): and Partial Objection to 
Notice of Intent (SF-2). Also enclosed is a 3.5-inch disk containing the text of these 
pleadings in WordPerfect 5.1 format. 

Copies of SF-1 and SF-2 are being served via hand delivery or overnight mail on 
Applica-'-ts" counsel. I would appreciate it if you would date-stamp the er:closed extra copy 
of each of the pleadings and • :urr. them to the messenger for our files. 

i 

' i l t l. C R G I J " 
Oflice o< the Secretary 

AUG 1 1 1995 

m Partcf 
Put)i)C ; ord 

Sincerely, 

Ro/r,- ' 

Attomey for Santa Fe Pacific 
Corporation & The .Atchison, 
Topeka and Santa Fe Railway Co. 



SF-1 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIHC RAILROAD COMPANY 
AND NnSSOURl PACIHC RAILROAD COMPANY 

CONTROL AND MERGER -
SOLTHERN PACIHC RAIL CORPORATION, SOUTHERN PACIHC 

TRANSPORTATION COMPANY, ST. LOUIS SOUIHWESTERN RAILWAY 
COMPAIvry, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WFSTERN RAILROAD COMPANY 

NOTICE OF APPE/\R.V.\CE OF 
SA.NTA F E PACIFIC CORPORATIO.N A>D 

TIIE ATCHISON, TOPEKA ANT) SANTA FE RAITVVAY CO.MPANY 

Please enter the appearances in this proceeding of the below-named attomeys on 

behalf ofthe Santa Fe Pacific Corporation and The Atchison. Topeka and Santa Fe Railway 

Company (collectively "Santa Fe"). Santa Fe intends to participate in this proceeding as a 

Ofttoe ot the Seaetary 

AUG 1 1 m 

Pan cf 
Public; •: zcrd 



party of record. Accordingly, please plâ ê the named attomeys. at the addresses provided, 

on the service list lo receive all pleadings and dt.:isions in this proceeding. 

Respectfully submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Santa Fe Pacific Corporation and 

The Atchison, Topoka and 
Santa Fe Railway Company 

1700 Fast Golf Road 
Schaumburg. IL 60173 
(708) 095-6000 

Eril^ Z. Jones / y 
Adrian L. Steel. Jr. 
Roy T. Englert. Jr. 
Kathryn Kusske 
Mayer. Brown & Platt 
2000 Pennsylvania Ave., NW 
Suite 6500 
Washington, DC 20006 
(202) 463-2000 

Attomeys for Santa Fe Pacific 
Corporation and The Atchison, 
Topeka and Santa Fe Railway Company 

August 11, 1995 
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BEFORE THE 
INTERSTATE COMMERCE COM\USSION 

Finance Docket No. 32760 

UNION PACIHC CORPORATION. UMON PACIHC RAILROAD COMPANY 
AND NnSSOURI PACIFIC RAILRO.AD COMPANY 

- CONTROL A.ND MERGER 
SOLTHERN PACIHC RAIL CORPORATION. SOLTHERN PACIHC 

TRANSPORTATION COMPANY", ST. LOLTS SOLTHWESTERN RAILWAY 
COMPANY'. SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

P.\RTIAL OBJECTION TO NOTICE OF INTENT 

On August 4, 1995. Union Pacific Corporation {"UPC"). Union Pacific Railroad 

Company ("UPRR"), Missouri Pacific Railroad Company ("MPRR"), Southem Pacific Rail 

Corporation ("SPR"), Southem Pacific Transportation Company ("SPT"), St. Louis Southwest­

em Railway Company ("SSW"), SPCSL Corp., and Tne Denver and Rio Grande Westem Rail­

road Company ("DRGW") (hereinafter collectively referred to as "Applicants") filed a Notice 

of Intent to File Railroad Control .Application ("Notice of Intent"\ See LT/SP-1. In their 

Notice of Intent. Applicants stated that they intend to submit an impact analysis based on 1993 

data. Santa Fe Pacific Corporation and The Atchison Topeka and Santa Fe Railway Company 

(collectively "Santa Fe") request that the Commission require Applicants to submit an impact 

analysi'-. based on 1994 data. 

The proposal before the Commission in this Finance Docket involves the merger of two 

of the largest rail companies in the United States. The Commission should therefore have 



available the most relevant information necessary to assess changes in railroad operations and 

competitive impacts that will result from the proposed merger. Certainly 1994 data, the most 

recent data available, will provide the Commission with the most relevant information. It is 

apparent from currently available infr "nation that 1994 r venue and volumes for the westem 

railroads were n arked ly greater than those for 1993. Those differences may affect market 

impact analyses for the proposed merger, in luding the transaction's impact on competition and 

on other carriers. 

(Jn July 8, 1994, Santa Fe, together with Burlington Northem Inc. and Burlington Nor­

them Railroad Company (collectively "BN"), filed a Notice of Intent similar to the August 4. 

1995, filing by the Applicants in this matter, and BN and Santa Fe filed their full Railroad 

Control and Merger Application on October 13, 1994, more than 13 months before Applicants" 

orojected filing date of December 1, 1995. In the BN/Santa Fe case, commenced more than a 

ful) year earlier than the present case. 1993 data were used. There is no apparent reason why 

noA. 13 months later. Applicants must use the same 1993 data, instead of more up-to-date 1994 

data that should be available in ample time for this proceeding. 

Applicants' notice does not indicate whether they intend to use the ICC Waybill Sample 

for their market impact analyses. If they intend to use the 1994 Sample, it w ill be available at 

thc end of August or the start of September. If they do not intend to use the Sample, there is 

no appyent reason why the could not use their own 1994 data for the market impact analyses. 

The Co.riiTiission's preference is to use the most current data available when possible. See, e.g., 

Illinois Central Corporation ana Illinois Central Railroad Company - Control - Midsouth 

Corporation. Midsouth Rail Corporation. F.D. 31801 (Waiver and Clarification decided 

-2-



Febmary 20. 1991) (applicanis permitted to rely on 1989 data to the extent tliat 1990 data were 

not available for an application that was filed in Febmary 1991). Applicants in this proceeding 

have shown no reason why they are not able to conduct impact analyses using data from the year 

immediately preceding the filing of the Notice of Intent and application. 

For the foregoini: reasons, Santa Fe respectfully requests that the Commission require 

Applicants to submit impac analyses ba.sed on 1994 data. 

Respectfully submitted. 

Jeffrey P. Moreland 
Richard h. Weicher 
Santa Fe Pacific Corporation ana 

The Atchison. Topeka and 
Santa Fe Railway Company 

1700 East Golf Road 
Schaumburg, IL 60173 
(708) 995-6000 

0-/-'- I Cyn^.J^-^y 
Er.1(a Z. Jones 
Adrian L. Steel, Jr. 
Roy T, Englert, Jr. 
Kathr>n Kusske 
Mayer, Brown & Platt 
2(X)0 Pennsylvania Ave., NW 
Suiie 6500 
Washington DC 20006 
(202) 463-2000 

Attomeys for Santa Fe Pacific 
Corporation and The Atchison, 
T)peka and Santa Fe Railway Company 

August 11. 1995 



CERTIFICATE OF SERVICE 

1 hereby certify that on this 11th day of August, 1995, copies of SF-1 and SF-2 were 

served on the following parties via hand delivery: 

Paul A. Cunningham 
Harkins Cunningham 
1300 Nineteenth Street. NW 
Washington, DC 20036 

Arvid A. Roach 
Covington & Burling 
1201 Pennsylvania Ave., NW 
Wa.shingtoiu DC 20044 

1 further certify that copies of SF-1 and SF-2 were served on the following parties via 

overnight mail: 

Cannon Y. Har\ ey 
Southern Pacific Transportation Company 
One Market Plaza 
San Francisco. CA 94105 

Carl W. \ on Bemuth 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton .Avenues 
Bethlehem. PA i8U18 

James V. Dolan 
Union Pacific Railv.ay 
1416 Dodge Street 
Omaha. NE 68179 

i i y y Oy.y y__ 
K f f ^ E . O'Brien 
Mayer, Brown & Platt 
2000 Permsylvania Ave.. NW 
Washington', DC 20006 
(2021 778-0607 . 
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EXPEDITED CONSIDERATION REQUESTED 

BY HAND 

Honorable Vernon A. Williams 
Secretary 
I n t e r s t a t e Commerce Commission 
Room 2215 
Twelfth Street and Constitution Avenue, N.W, 
Washington, D.C. 20^23 

Re-. Request for Informal Opinion --
Voting Trust Agreement 

Dear Secretary Williams: 

On behalf of Union Pacific Corporation ("UPC"), 
Union Pac i f i c Railroad Company ("UPRR") and Missouri P a c i f i c 
Railroad Company ("MPRR"),̂ '' and pursuant to 49 C.F.P.. 
§ 1013.3(a), wo are submitting a Voting Trust Agreement (the 
"Voting Trust Agreement") proposed to be entered i n t o by and 
between UPC, UP Acquisition Corporation ("Acquisition"), an 
i n d i r e c t wholly-owned sub j i d i a r y of UPC, and Southwest Bank o. 
St. Louis, an i n s t i t u t i o n a l trustee. (Exhibit A heret o J The 
Voting Trust Agreement provides for the placement of a l l of 
UPC's and i t s a f f i l i a t e s ' i n t e r e s t ..n the voting stock of 
Southern P a c i f i c Rail Corporaticn ("SPR"), che parent holding 
comoany of Southern Pacific Transportation Company ("SPT"), 
St. Louis Southwestern Railway Company ("SSW"), SPCSL Corp. 
("SPCSL") and The Denver and Rio Grande Western Railroad 

Item No.. 

Page Count 6 
My 

UPC, 
Pa c i f i c . " 

UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 
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Company ("DRGW"),-'' in t o an irrevocable independent voting 
t r u s t . The proposed transactions are more f u l l y described i n 
the Agreement and Plan of Merger (the "Mergei Agreement") 
entered i n t o by UPC, Acquisition, UPRR and SPR on August 3, 
1995, a copy of which i s attached to the Voting Trust 
Agreement. We believe that Acquisition's planned purchase of 
25% of the outstanding voting stcck of SPR w i l l not give UPC 
and i t s a f f i l i a t e s the power to exercise co n t r o l of SPR and 
i t s a f f i l i a t e s . Nonetheless, to eliminate completely any 
issue of unauthorized control, we are requesting that the 
Commission s t a f f issue an inform.al, non-binding opinion 
s t a t i n g that the Voting Trust Agreement and the arrangements 
described therein w i l l e f f e c t i v e l y insulate UPC (the s e t t l o r 
of the t r u s t ) and i t s a f f i l i a t e s from any v i o l a t i o n of the 
In t e r s t a t e Commerce Act and Comm.ission p o l i c y against 
unauthorized a c q u i s i t i o n of control of SPR'.s c a r r i e r 
subsidiaries. 

Expedited Consideration 

Expedited consideration i s necessary because 
Acq u i s i t i o n w i l l not be able to consummate i t s shortly-to-be-
commenced tender o f f e r f o r 25% of the shares of SPR without an 
approved Voting Trust. Purchase of these shares prom^ptly f o r 
cash i s an i n t e g r a l part of the consideration that SPR 
;argained f o r i n the o v e r a l l merger transaction. ^ I f the 
tender o f f e r cannot be consummated on or before i t s 
termination date, the e n t i r e proposed merger transaction could 
be f r u s t r a t e d . 

Description of Prcccsed Transaction 

A c q u i s i t i o n w i l l s h o rtly i n i t i a t e a cash tender 
o f f e r f or approximately 25% of SPR's voting stock on a f u l l y 
d i l u t e d basis. The tender o f f e r w i l l be subject to a number 
of conditions that are set f o r t h i n Annex A to the Merger 
Agreement. Shareholders deciding to accept the tender o f f e r 
w i l l tender t h e i r SPR stock to a depository. The depository 
w i l l release SPR's stock to the trustee of the Voting Trust. 
I f no Voting Trust i s m place by the tender de-:dline, 
expected to be approximately September 5, 1995, the tender 
o f f e r may f a i l . 

'i.' SPR, SPT, SSW, SPCSL and DRGW are re f e r r e d to 
c o l l e c t i v e l y as "Southern Pacific." SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP." 
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The Voting Trust w i l l be employed as a temporary 
device during rhe pendency of Comm.ission review of a UP/SP 
cont r o l and merger proceeding. The control a p p l i c a t i o n i s 
expected to be f i l e d on or before December 1, 1995. 
Acq u i s i t i o n w i i l acquire the remainder of SPR's stock, and 
UPRR w i l l be merged with SPR, only upon Commission approval of 
the c o n t r o l a p p l i c a t i o n . 

The proposed transaction does nor involve any 
movement of UPC's or i t s a f f i l i a t e s ' executives i n t o pot;itions 
at SPR or i t s a f f i l i a t e s , or any h i r i n g of SPR or i t s 
a f f i l i a t e s ' executives by UPC or i t s a f f i l i a t e s , while the 
Voting Trust remain^ i n e f f e c t . Conserruently, the propo::'=d 
transaction does not raise any of the unique concerns 
i d e n t i f i e d by the proposal, i n connection wi t h the since-
abandoned proposed merger of I l l i n o i s Central and ivansas City 
Southern, to s h i f t IC execut:.ves to KCS while IC vas placed i n 
a voti n g t r u s t . See Finance Docket No. 32556, I l l i n o i s 
Central Core. -- Common Control -- I l l i n o i s Central R.R. & 
Kansas Citv Southern Rv. :"IC/KCS") , Decision served Oct. 21, 
1994, pp. 3-6. 

The proposed transaction involves the placement of 
only 25% of SPR's outstanding voting stock i n the proposed 
Voting Trust, and, as discucsed t u r t h e r below, the voting of 
,hat stock i n proportion to cne votes of other holders of SPR 
stock on a l l issues other than the merger and any permitted 
d i s p o s i t i o n of the Trust Stock. During the t r u s t period, 
therefore, SPR w i l l continue to be controlled by shareholders 
other than the Trustee and managed e n t i r e l y independently cf 
UPC. Accordingly, t h i s transaction does not raise any of the 
concerns as to alleged premature control i d e n t i f i e d by various 
p a r t i e s , but u l t i m a t e l y rejected by the Commission, i n 
connection with UPC's proposal l a s t year to acquire Santa Fe 
Pacific Corporation ("SFP"), the parent holding company of the 
Atchison, Topeka and Santa Fe Railway Company, or i n 
connection with the placement of SPT i n t r u s t i n 1986. See 
Finance Docket No. 32619, Union Pacific Corp. Reauest for 
Inform.al Opinion -- Voting Trust Agreement ("UP/Santa Fe") , 
Decision served Dec. 20, 1994, pp. 4-7; Finance Docket No. 
3 04 00, Santa Fe Southern Pacific Corp. -- Control -- Southern 
P a c i f i c Transportation Co. ("SFSP"), Decision served Dec. 23, 
1983, pp. 10-17. 

Description of the Proposed Voting Trust Agreement 

The proposed Voting Trust Agreement i s m.odelled on 
both the agreement that UPC employed i n i t s proposal to 
acquire SFP l a s t year and the agreement that UPC em.ployed when 
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i t acquired Overnite Transportation Company i n 1986. Copies 
of the Santa Fe and the Overnite voting t r u s t agreements are 
attached hereto as Exhibits B and C, respectively, and coi^ies 
of the l e t t e r s granting informal, non-binding s t a f f approval 
t c each agreement are attached as Exhibits D and E, 
respectively. See also Exhibit F (Commission Order formally 
approving SFP voting t r u s t agreement). 

The ^'oting Trust i s irrevocable (H 4) and requires 
the Trustee to act independently of UPC and i t s subsidiaries 
and a f f i l i a t e s (1 5). In accordance with 49 C.F.R. 
§ 1013.i;e), the Trustee may remit cash dividends or 
d i s t r i b u t i o n s paid by SPR to Acquisition or other holders of 
t r u s t c e r t i f i c a t e s , but s h a l l hold a l l non-cash dividends or 
d i s t r i b u t i o n s i n the Trust (1 7). The Trustee i s directed to 
vote the stock i n favor of UPRR's merger with SPR (subject -o 
the Commission's review of a UP/SP control application) and 
against transactions incompatible with the merger, and i n 
favor cf any proposal necessary or desirable i n ccnnection 
wit h permitted dispositions of Trust Stock (1 3) . In a l l 
other circumstances, the Trustee i s required (1 3) to vote i n 
accordance with the Shareholders Agreement among UPC, 
Acqu i s i t i o n and SPR dated August 3, 1995 (the "Shareholders 
Agreem.ent"), a copy of which i s attached to the Voting Trust 
Agreement, which requires the Trustee to vote the stock i n 
>roportion to the votes cast by other holders of Common Stock 
on matters presented for a vote of shareholders of SPR. 

Li m i t a t i o n on Communication of Confidential Information 

The Merger Agreement (§ 5.3) also ensures that any 
co n f i d e n t i a l information communicated between UPC i t s 
subsidiaries and a f f i l i a t e s and SPP. and i t s subsidiaries and 
af l i a t e s f or due diligence purposes w i l l be held i n 
confidence and used solely for that purpose. Also, UPC, SPR 
and t h e i r r a i l subs:'.diaries; are p e t i t i o n i n g the Commission 
contemporaneously wit h the submission of t h i s l e t t e r f o r the 
entry of a protective order permitting them to sharo 
c o n f i d e n t i a l information for purposes of preparing t h e i r 
c o n t r o l a p p l i c a t i o n . See Finance Docket No. 32760, P e t i t i o n 
f o r Protective Order (UP/SP-2). Again, these protections 
should obviate concerns raised with respect to the voting 
t r u s t s i n UP/Santa Fe. IC/KCS and SFSP. See UP/Santa Fe, 
Decision served Dec. 20, 1994, p. 7,- IC/KCS, Decision served 
Oct. 21, 1994, p. 5; SFSP, Decision r.erved Fv-b. 27, 1987. 
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Di v e s t i t u r e i n the Event the Transaction Does Not Take Place 

The Voting Trust Agreement (1 8) provides, i n 
substance, that i n the event that the ""om.mission is-ues an 
order denying the proposed transaction or approving i t subject 
to undcceptable condit:,ons, UPC s h a l l use i t s best e f f o r t s to 
dispose of the Trust Stock, consistent w i t h i t s r i g h t s under 
and the r e s t r i c t i o n s imposed by the Shareholders Agreement, 
and such d i s p o s i t i o n s h a l l be suoject to ny j u r i s d i c t i o n the 
Commission may have to oversee the divesticure,-' This 
provision i s consistent with UPC's acknuvledgment i n UP/Santa 
Fe that i t s d i s p o s i t i o n of voting t r u s t stock would be subject 
to the Commission's oversight power. See UP/Santa Fe, 
Decision served Dec. 20, 1994, p. 6. 

The Trustee 

UPC proposes to designate Southwest Bank of St. 
Louis (the "Bank") as the trustee of the independent Voting 
Trust. The Bank has agreed to serve as trustee of a Voting 
Trust i n th • form attached hereto upon Ccmmission approval of 
the Voting Trust. The Voting Trust (*! 9) p r o h i b i t s conmcn 
o f f i c e r s cr d i r e c t o r s , or business arrangements or deali.ngs, 
between the Trustee and UPC or i t s subsidiaries or a f f i l i a t e s . 
The Bank s a t i s f i e s these terms and has no a f f i l i a t i o n w i t h UPC 
j r any of i t s subsidiaries and a f f i l i a t e s . 

^' Union P a c i f i c reserves the r i g h t to seek a declaratory 
order that i t s d i r e c t ownership of som.e or a l l of the. SPR 
stock to be acquired i n the tender o f f e r would not give i t 
c o n t r o l of SPR (which w i l l c l e a r l y be the case so long as, as 
i s now true, a c o n t r o l l i n g interest i n SPR's stock i s held by 
The Anschutz Corporation snd i t s a f f i l i a t e s ) , and that the 
Voting Trust should therefore terminate and t.he Commission 
H'-̂ed exercise no oversight ever any d i s p o s i t i o n of the Trust 
Stock. However, absent the entry of such a declaratory order. 
Union P a c i f i c acknowledges the Commission's j u r i s d i c t i o n over 
any d i v e s t i t u r e of Trust Stock. 
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\le look forward to your prompt action on t h i s 
matter. Pleast^ c d l l the unde -signed i f you have any 
questions. 

Sincerely, 

Arvic E. Roach I I 

Enclosures 
cc (w/enc's): Honorable David M. Konschnik 

Director 
Office of Proceedings 
Room 2118 





EXPEDITED CONSIDERATION REQUESTED 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Mir. 
Finance Docket No. 32760 

.UNION.-P.ACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOLTHERN FACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AlvID 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR WAI\TR OR CLARIFICATION 
OF RAILROAD CONSOLIDATION PROCEDURES, AND RELATED RELIEF 

CANNON Y 
CAROL A. 
LOUIS P. 
Southern 

, HARVEY 
HARRIS 
WARCHOT 
P a c i f i c 

T r a n s p o r t a t i o n Comipany 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A, CUNNINGHAM 
RICHARD B, HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nine t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e v s f o r Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv, St. Louis Southwestern 
Railway Cotnpany. SPCSL Corp., 
and The Denver and Ric Grande 
Western R a i l r o a d Com.pany 
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Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig n t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V DCLATJ 
PAUL A. CONIEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Ccmpany 
1416 Dodge S t r e e t 
Omaha, Nebraska 63179 
(402) 271-50C0 

ARVID E. ROACH I I 
J. MICHAEL HEM-IER 
MICHAEL L. FOSJNTHAL 
Covington &. B u r l i n g 
12 01 Pennsyl/ania Avenue, N.W. 
P.O. Box 756 6 
Washington, D.C. 20044 
(202) 662-53E8 

Attcsnev^s f o r Union P a c i f i c 
C o r poration, Union P a c i f i c 
R a i l r o a d Ccnpany and Misso u r i 
P a c i f i c R a i l r o a d Companv 

August 4, 1995 
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EXPEDITED CONSIDERATION REQUE.-3TED UP/SP-3 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket Nc. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPÂ rf 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR WAIVER OR CLARIFICATION 
OF RAILROAD CONSOLIDATION FROCEDL̂ ES. AND RELATED RELIEF 

Union Pac i f i c Corporaticn .."UPC"), Union Fac-.fic 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),̂  Southern Pacific Rail Corporaticn ("SPR"), 

Southern P a c i f i c Transportation Ccmpany ("SPT"), St. Louis 

Southwestern Railway lompany '."SSW"), SPCSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Comipany 

("DRGW"),- c o l l e c t i v e l y , "Applicants," are today n o t i f y i n g 

the Commission of t h e i r i n t e n t i o n to f i l e an ap p l i c a t i o n 

seeking Commiission authorization under 49 U.S.C. §§ 113'l:3-45 

fo r the a c q u i s i t i o n of control of SPR by UP Acqu i s i t i o n 

Corporation ("Acquisition"), an i n d i r e c t wholly-owned 

subsidiary cf UPC, the merger of SPR in t o UPRR, and the 

A'' UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
Pa c i f i c . " UPRR and MPRR are referred '.o c o l l e c t i v e l y as "UP." 

^' SPR, SPT, SSW, SPCSL and DRGW are refe r r e d to 
c o l l e c t i v e l y as "Southern Pacific." SPT, SSW, SPCSL and D.RGW 
are referred to c o l l e c t i v e l y as "SP." 
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r e s u l t i n g common control of UP and SP by UPC. See Notice of 

Intent tc F i l e Railroad Control Application (UP/SP-l), f i l e d 

t h i s date. Pursuant to 4 9 C.F.R. § 118 0 . 4 ( f ) , - Applicants 

seek i n t h i s p e t i t i o n waiver or c l a r i f i c a t i o n of c e r t a i n 

requirements cf the Commission's Railroad Consolidation 

Procedures, 49 C.F.R. pt. 1180, subpt. A. 

I t i s contemplated that the control a pplication -vvill 

be f i l e d on or befor-i December 1, 1595. Applicants are i n the 

process of preparing the application, and require waivers or 

c l a r i f i c a t i o n s from the Commission i n order to f a c i l i t a t e i t s 

preparation. 

SUMMARY 

Applicants seek the following waivers or 

c l a r i f i c a t i o n s of requirements of the Commission's Railroad 

Consolidation Procedures: 

A. Waiver or c l a r i f i c a t i o n of Section 1180.3(a)'s 

d e f i n i t i o n of "applicant" as not including UP Acqui s i t i o n 

Corporation ("Acquisition"), Union Pacific Holdings Corp. 

("Holdings"), Chicago and Ncrth Western Railway Company 

("CNW"), P h i l i p F. Anschutz or The Anschutz Corporation 

{"TAC"). 

B. Waiver or c l a r i f i c a t i o n of Section 1180.3(b)'s 

d e f i n i t i o n of "applicant c a r r i e r s " as including only those 

r a i l c a r r i e r s i n which either UP cr S? now holds a majority 

^ A l l references are to T i t l e 49 of the Code of Federal 
Regulations unless otherwise noted. 



i n t e r e s t , and as not including UPC's trucking subsidiary, 

Overnite Transportation Company ("Overnite"), or SPT's 

lice.'^sed m.otcr c a r r i e r subsidiaries. Pacific Motor Transport 

Company ("PMT") and Southern Pacific Motor Trucking Company 

("SPMT"), Also, where the Comm.ission' s rules require the 

submission of information or data pertaining tc "applicant 

c a r r i e r s , " waiver or c l a r i f i c a t i o n tc permit Applicants to 

submit, as appropriate, mformiation or data p e r t a i n i n g to UP 

and SP and t.heir respective majority- or wholly-owned r a i i 

s ubsidiaries on a consolidated basis as r a i l systems, 

C. Waiver or c l a r i f i c a t i o n of Section 

1180,6 (a) (2^ (v) to permit Applicants to submit employee impact 

data by c l a s s i f i c a t i o n s , and i n a format, described below, 

D. Waiver or c l a r i f i c a t i o n of Section 

118C.6;b)(l), (2) and (4) tc perm.it Applicants tc f i l e the 

most recent Securities and Exchange Commission ("SEC") Form 

10-K's for MPRR, SPT, UPC and SPR; the SEC Schedule 14D-9 

r e l a t i n g to Acquisiticn's forthcoming tender o f f e r f or 25% of 

SPR's stock; the Form S-4 and proxy m.aterials that w i l l be 

f i l e d with the SEC i n connection with shareholder a p p i c a l of 

the p a r t i e s ' merger agreement; and the most recent annual 

reports to shareholders of UPC and SPR. 

E. Waiver cr c l a r i f i c a t i o n cf Section 

1180,6 (b) (3) , (6) and (8/, r e l a t i n g to ..latters of corporate 

structure and intercorporate relationships, to permit 
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A p p l i c a n t s t o exclude data, described below, t h a t are not 

r e l e v a n t t o a thorough e v a l u a t i o n of the c o n t r o l a p p l i c a t i o n , 

F, Waiver or c l a r i f i c a t i o n of Sec t i o n 1130.4(b) t o 

pr o v i d e t h a t A p p l i c a n t s may advise the Commission's Section of 

Environm.ental A n a l y s i s ("SEA") by no l a t e r than September 18, 

1995 of any m e r j e r - r e l a t e d c o n s t r u c t i o n p r o j e c t s t h a t w i l l be 

the s u b j e c t of a p p l i c a t i o n s f o r approval or exem.ption 

submitted t o g e t h e r w i t h the primary a p p l i c a t i o n , and w i l l not 

be r e q u i r e d t o comply w i t h the six-month n o t i c e and 

c o n s u l t a t i o n requirements contained i n Sections 1150,1(b) and 

1105.10(a). 

Apr.-icants also request r e l a t e d r e l i e f , discussed 

below, t c permit the f i l i n g of merger-related abandonment 

a p p l i c a t i o n s as p a r t of the c o n t r o l a p p l i c a t i o n and the 

processing c f any such abandonment a p p l i c a t i o n s on the samie 

schedule as the c o n t r o l case, as w e l l as the waiver or 

c l a r i f i c a t i o n pursuant t o Sectior. 1152.24(e) (5) of c e r t a i n 

abandonment r e g u l a t i o n s . 

DISCTJSSION 

I . WAIVERS OR CLARIFICATIONS OF RAILROAD CONSOLIDATION 

FRCCEDLTIES 

A. D e f i n i t i o n cf "A p p l i c a n t . " S ection 1180.3(a) 

d e f i n e s " a p p l i c a n t " as cne of the " p a r t i e s i n i t i a t i n g a 

t r a n s a c t i o n . " A p p l i c a n t s seek c o n f i r m a t i o n t h a t , m the 

context of t h e i r con'-roi a p p l i c a t i o n , t h i s term i n c l u d e s UPC, 

UPRR, MPRR, SPk, SPI, SSW, SPCSL and DRGW, but not 

UP A c q u i s i t i o n Corporation ( " A c q u i s i t i o n " ) , Union P a c i f i c 
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Holdings Corp. ("Holdings"), or Chicagc and North Western 

Railway Compa: 'CNW"),i There i s no need f c r A c q u i s i t i o n , 

an i n d i r e c t who,.ly-owned s u b s i d i a r y of UPC wnose sole f u n c t i o n 

i s t o h o l d stock i n SPR t c be a formal a p p l i c a n t . Holdings 

i s an i n t e r m e d i a t e s u b s i d i a r y between UPC and UPR.R/MPRR m the 

corp o r a t e s t r u c t u r e , and there i s also no need f o r i t t o be a 

form^al a p p l i c a n t . Nor i s there any need f o r CNW t c be an 

a p p l i c a n t . CNW (along w i t h i t s immediate parent, Chicagc and 

Ncr t h Western T r a n s p o r t a t i o n Company) i s scheduled t c be 

m.erged i n t o UPRR on October 1, 1995 and w i l l thus have nc r o l e 

S i m i l a r requests •̂ 'ere granted i n Finance Docket Nc. 
men P a c i f i c Corp., Union P a c i f i c R.R. & M i s s o u r i 
R.R. -- Con t r o l -- Chicagc & Ncrth Western .Hcldir-js 

at C.nicagc & Nort.n Western T r a n s p c r t a t i c n Cc. , Decision 
Z6, 1592, pp. 1-2 "UP/'CNW, Decision No. 3"); 

Finance Docket No. 3170 0, Canadian P a c i f i c , L t d . -- Purchase & 
Trackage P.ichts -- Delaware ac Hudson Rv. , Dec is,ion served J u l y 
3, 19SC, pp. 1-2 ; " CF DacH" • ; Finance Dccket No. 31561, Union 
P a c i f i c R.R. it M i s s o u r i P a c i f i c R.R. -- Trackage Rights Over 
Li.nes cf Chicago Sc Ncrth Western T r a n s p o r t a t i o n Cc. Between 
Fremont, NE/Ccuncil S l u f f s , I.A u rhicaac, I L , Decision served 
Nov. 3:, 1565, p. 4 "Haulace" ; Finance Dccket No. 31522, Rio 
Grande I n d u s t r i e s . I.nc. -- Purchase ac Trackage Rights --
Chicago. M i s s o u r i & Western Ry. Line Between St. Lcuis, MC & 
Chicago, I L , Decision served Aug. 18, 1585, pp. 2-3 
' "R3I CM/J" '. ; Finance Docket No. 31505, Rio Grande I n d u s t r i e s , 
Inc. - - Purchase u Related "r^ckage Rights -- Sec Line R.R. 
Line Setwsen Kansas C i t y , M; & Chicagc I L . Decision served 
Aug. 16, :'.5S5, pp. 1-2 ! "P.GI.'Sec" ; Finance Docket Nc. 32000, 
Rie Grande I n d u s t r i e s . Inc.. SPTC Holding. I n c., & Denver it. 
.Rie Gra.ede Western R.P.. - - C."e.n'".rel -- Southern P a c i f i c 
T r a n s p o r t a t i o n Cc. , Decision served Jnn, 22, 1988, pp. 1, 2 
("RGI .-'SPT. Decision No. 3"), i Decision served May 11, 1983, 
pp. 3-4; and Finance Docket No. 31000, Union P a c i f i c Corp. & 
BTMC Corp. - Co n t r o l -- Overnite T r a n s p o r t a t i o n Co.. Decision 
served Dec. 15, 1586, p. 1 ' "UP./Qvernite") ; and Finance Docket 
No, 3 C 5 0 0, N o r f o l k Southern Cere.-- Cencrol -- North Am.erican 
Van Lines. Inc.. Decision served Aug, 7, 1584, p, 2 
"NS/NAVL" / , 
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i n the present transaction,- CNW operations and finances 

w i l l be f u l l y r e f l e c t e d i n the application. 

Applicants also seek c l a r i f i c a t i o n or waiver that 

I t s a p p l i c a t i o n need not characterize P h i l i p F. Ansc.nutz or 

TAC as "applicants." Such a characterization would impose 

unnecessary burdens on Applicants, without enhancing the 

Com.mission's a b i l i t y to evaluate the proposed merg.^r, Mr. 

Anschutz controls TAC, which i n turn holds some 32% of the 

outstanding common stock of SPR. Mr. Anschutz and TAC are 

ncncarriers. C l a r i f i c a t i o n or waiver would be consistent wi 

the sim.ilar waivers granted m other proceedings.-

B. D e f i n i t i o n cf ".Applicant Car-riers." Section 

1180.3(b) defines "applicant c a r r i e r s " to include not only an 

applicant, but " a l l c a r r i e r s related to the applicant and a l l 

other c a r r i e r s involved m the transaction." UP and SP have 

int e r e s t s of 50% or less i n a number of r a i l r o a d s , a l l of 

which are operated independently of UP and SP and maintain 

t h e i r own records (e.g., terminal, switching or s h o r t - l i n e 

.-1 

^ CNW's former r a i l r o a d subsidiary. Western Railroad 
Properties Incorporated, was merged in t o UPRR on August ] , 
1995 . 

-'' For exam.ple, the Commission granted an almost i d e n t i c a l 
waiver i n the UP/CNW case, r u l i n g that "applicants," f o r 
purposes of SP's responsive appl.cations i n that case, need 
not include Mr. Anschutz, TAC, SPR (then know as Rio Grande 
In d u s t r i e s ) , or two holding companies that no longer e x i s t . 
UP/CNW. Decision served June 8, 1993, pp. 1-2 ("UP/CNW, 
Decision No. 7") . 
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r a i l r o a d s owned j o i n t l y w i t h other r a i l r o a d s ) . - ' A p p l i c a n t s 

seek confirr..ation t h a t , i n the context c f the a p p l i c a t i o n , the 

d e f i n i t i o n ' s refere.ice t o " a l l c a r r i e r s r e l a t e d t o the 

a p p l i c a n t " r e f e r s t c UP, SP and the r a i l s u b s i d i a r i e s m which 

e i t h e r has a m a j o r i t y i n t e r e s t . -

A p p l i c a n t s also seek c l a r i f i c a t i o n t h a t i n f o r m a t i c n 

and data p e r t a i n i n g t o UF or SP t h a t are r e q u i r e d by the 

Commission's R a i l r o a d C o n s o l i d a t i o n Procedures may be 

submitted on a c o n s o l i d a t e d basis ( i . e . . on the basis of UP-

and-majority-owned-subsidiaries and SP-and-major:ty-owned-

su f a s i d i a r i e s ) . A p p l i c a n t s r e s p e c t f u l l y submit t h a t separate 

i n f c i m . a t i c n and data p e r t a i n i n g t o each of the i n d i v i d u a l 

majority-owned s u b s i d i a r i e s of UP and SP are n-. p e r t i n e n t t o 

the Commission's d i s p o s i t i o n of the common c o n t r o l 

a p p l i c a t i o n . A p p l i c a n t s have i n place record-keeping systems 

t h a t allo'w them, t o generate i n f o r m a t i o n and data p e r t a i n i n g t o 

UP and S? and t h e i r m.ajority-owned s u b s i d i a r i e s on a 

c o n s o l i d a t e d b a s i s . U t i l i z a t i o n of such systems w i l l a- o i d 

the unnecessary burden and redundancy of p r e p a r i n g and 

-' A l l such r a i l r o a d s w i l l be i d e n t i f i e d f o r the Com.mission 
e i t h e r i n the co r p o r a t e chart ( E x h i b i t 11) pursuant t c Section 
1180.6(b)(6) c r i n the statement of d i r e c t or i n d i r e c t 
i n t e r c o r p o r a t e or f i n a n c i a l r e l a t i o n s h i p s pursuant t o Section 
1180.6(b) (8) . 

- S i m i l a r requests we:.e granted i n Finance Docket 
No. 3 2 54 9, B u r l i n g t o n Northern. Inc. & B u r l i n g t o n Northern 
P.R. -- Control Sc Merger -- Santa Fe P a c i f i c Corp. & Atchison. 
Topeka Sc Santa Fe Ry.. Decision served Oct. 3, 1994, pp. 1-2 
("BN/Santa Fe";; and UP/CNW- Decision No. 3, p. 2. 
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p r o v i d i n g the i n f o r m a t i o n and data on a c a r r i e r - b y - c a r r i e r 

basis.-' 

I n t h i s same connection. A p p l i c a n t s a l s o .•̂ eek waiver 

or c l a r i f i c a t i o n t h a t the term " a p p l i c a n t c a r r i e r s " does not 

i n c l u d e any of the f o l l o w i n g c a r r i e r s i n which UP and SP each 

h o l d 50% i.nter e s t s : The Ogden Union Railway i Depot Ccmpany 

("OLT̂ ScD"), P o r t l a n d Tre" c t i o n Compa.ny ("PTRC",: and The A l t o n i 

Southern Railway Compai/ ("ASR"). As t o these t e r m i n a l and 

s w i t c h i n g c a r r i e r s vas w e l l as t e r m i n a l and s w i t c h i n g c a r r i e r s 

i n which UP c r SP already holds a m a j o r i t y i n t e r e s t ) , the 

a p p l i c a t i o n w i l l f u l l y describe the e f f e c t s , i f any, of the 

c o n t r o l t r a n s a c t i o n on oper a t i o n s . P e t i t i o n s f c r exemption 

- S i m i l a r requests were granted i n BN/Santa Fe. pp. 3-4; 
UP/CNW, Decision Nc. 3, p. 2; Finance Docket Nc. 31801, 
I l l m c i s Ce.ntral Corp. ^ I l l i . n e i s C entral R.R. -- .Control --
MidScuth Corp.. MidSouth R a i l Corp., MidLcuisiana R a i l Corp., 
ac S o u t h r a i l Corp., Decision served Feb. 22, 1991, p. 3 
( " IC.'MidScuth" ; , CP/D&H, pp. 2-3; RGI / CMW. p, 3; Haulage, pp. 
3-4; RGI. See. pp. 2-3; Finance Docket No. 3124 7, CS.X Cere. Sc 
American Com.mercial Li.nes, Inc. -- Centre". -- SCNC A c a u i s i t i c n 
Corp•, Decision served May 25, 1588, p, 2; RGI/SPT, Decision 
No, 3, p, 1, & Decision Nc. 8, served Mar, 25, 1586, pp, 1-2; 
Finance Docket No. 31088, Southern Ry. & N o r f o l k Southern 
Corp. -- Purchase -- I l l m c i s Central Gulf Cc. Line Betwee.n 
F u l t o n , KY & H a l e v ^ / i l l e , AL, Decision served Oct, 2, 1587, pp, 
1-2 ( "Southern,^ICG" . : UP.-'Cvernite, pp, 2-3; Union P a c i f i c 
Corp•. Union P a c i f i c R.R. & Misseuri P a c i f i c R.R. 
-- C e n t r e l -- Mi s s o u r i - Kansas-Texas R.R.. Decision served Oct, 
24, 1586, p. 1 ("UP/MKT. Decision No, 6 " } . i Dec i s i o n served 
Mar, 17, 1987, p, 1 ("UP/MKT. Decision No. 10"); NS/NAVL. 
p, 2; Finance Docket No, 3 04 00, Santa Fe Southern P a c i f i c 
Corp. -- Ce n t r e l -- Southern P a c i f i c T r a n s p o r t a t i o n Co.. 
Deci s i o n served Feb. 3, 1984, p. 1 ("SFSP, Decision No. 3"), 
Decision served J u l y 3, 1984, p. 2 ("SFSP. Dec i s i o n No. 8"), 
5c Deci.5ion served J u l y 5, 158 t , p. 1 ("3FCF, Decision No. 
10"); and Finance Docket No. 30000, Union P a c i f i c Cerp. & 
Union P a c i f i c R.R. -- Control -- Miss o u r i P a c i f i c Corp. & 
M i s s o u r i P a c i f i c R.R.. Decision served Aug. 25, 1980, pp. 5-6, 
8-9 , 



authorizing c o n t r o l of each of these three terminal or 

switching c a r r i e r s w i l l be f i l e d as related applications to 

the prim.ary ap p l i c a t i o n . Including f i n a n c i a l and other data 

fo r these c a r r i e r s throughout the primary a p p l i c a t i o n would be 

extremely burdensome, and would contribute not.hmg of value to 

the primary a p p l i c a t i o n . Accordingly, Applicants request 

waiver or c l a r i f i c a t i o n that these e n t i t i e s need not be 

treated as "applicant c a r r i e r s , " ^ ' 

F i n a l l y , Applicants request waiver or c l a r i f i c a t i o n 

ef the d e f i n i t i o n of "applicant c a r r i e r s " to exclude Overnite, 

PMT and SPMT. Applicants do not anticipate that the 

operations cf these trucking firm.s w i l l be affected 

s i g n i f i c a n t l y by the common control of UP and SP, and there i s 

nc need f c r them to be included as fcrmial applicants i n t h i s 

proceeding. •=̂'' 

C. C l a s s i f i c a t i o n and Fcrm.at ef Em.plovee Im.pact 

Data. Section 1180.6(a) (2) (v) requires an applicant tc 

discuss the " e f f e c t of the proposed transaction upon applicant 

c a r r i e r s ' employees (by class cr c r a f t ) , the geographic points 

w.here the impact w i l l occur, the tim.e frame of the impact ( f c r 

at least 3 years a f t e r consolidation), and whether any 

employee p r o t e c t i o n agreements have been reached." Standing 

—'' Sim^ilar waivers were granted i n p r i o r cases. See e.g.. 
BN/Santa Fe. pp. 2-3 (The Wichita Union Terminal Railway). 

Similar requests were granted i n BN/Santa Fe. p. 3; 
UP/CNW. Decision No. 7, p, 2; UP/CNW Decision No, 3', pp. 2-3 
and Haulage, p, 4, See also NS/NAVL. p. 2, 
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alone, the requirement t h a t employees be c l a s s i f i e d by "class 

and c r a f t " i s ambiguous, and Ap p l i c a n t s t h e r e f o r e seek 

c o n f i r m a t i o n t h a t they may use the system of c l a s s i r i c a t i o n 

shown i n Appendix A hereto. A p p l i c a n t s a l s o see.< c o n f i r m a t i o n 

t h a t , i n p r e s e n t i n g t.he r e q u i r e d employee impact data, they 

m.ay use the format presented i n Appendix B hereto.-^^ 

D, Fcrm 10-K's. Fcrm S-14's and Annual Reports, 

S e c t i o n 1180,6(b) (1) , (2; and 14, r e q u i r e a p p l i c a n t c a r r i e r s 

t o submit t h e i r m.ost recent Fcrm 10-K and Form S-14 mow S-4; 

f i l i n g s w i t h the SEC as E x h i b i t s 6 and 7, r e s p e c t i v e l y , and 

t h e i r two most recent annual r e p o r t s as E x h i b i t 5. Any Form. 

10-K's, Form, S-4's, and annual or q u a r t e r l y r e p o r t s t o 

stccKhclders issued d u r i n g the pendency of the proceeding are 

also t o be submitted. A p p l i c a n t s request a waiver or 

c l a r i f i c a t i o n of these requiremients a f o l l o w s : — 

1. Though MPRR and SPT continue t o f i l e Form 10-

K's, UPRR, DRGW and SSW have not f i l e d such forms f o r many 

years and SPCSL has never f i l e d one. I n a d d i t i o n t c 

s u b m i t t i n g the most recent Form. 10-K f o r MPRR and SPT, 

Ap p l i c a n t s request permission t o submit, i n l i e u of the most 

recent Fcrm 10-K's f o r UPRR, DRGW and SSW, the most recent 

— The Commission granted sim.ilar requests i n BN/Santa Fe. 
p, 4; UP CNW. Decision No, 3, p. 3; Haulage. pp. 4-5; RGI/SPT, 
Decision No, 8, p, 3; UP/MKT. Decision No, 6, p. 2, i Decision 
No, 10, p. 1; and SFSP, Decision No, 10, p. 1, 

— T.he Ccmmission granted requests s i m i l a r t o these i n 
UP/CNW, Decision No. 3, p. 3; Haulage. pp, 5-6; CP/D&H, pp, 3-
4; RGI/See, p, 4; RGI/SPT. Decision No. 3, pp. 1-2; 
UP/Overnite. p. 7; and UP/MKT, Decision No, 6, p, 2. 



Form 10-K's f o r UPC and SPR, Applicants w i l l also submit any 

Form 10-K's issued by any cf the Applicants during the course 

of the proceeding, 

2, Applicants request that t.he requirem.ent that 

Applicant c a r r i e r s f i l e past Form S-4's be waived. No 

Applicant c a r r i e r has f i l e d a Form. S-4 for at least f i f t e e n 

years. Financial information relevant to t h i s proceeding w i l l 

be contained i n the various Form 10-K's and annual reports, as 

well as the SEC Schedule 14D-5 to be f i l e d by SPR r e l a t i n g to 

the tender o f f e r , and the UPC Form S-4 and proxy material 

r e l a t i n g tc shareholder approval cf the p a r t i e s ' merger 

agreement, copies of which Applicants propose to submit with 

the a p p l i c a t i o n . Applicants w i l l also submit any Form S-4's 

f i l e d by any of the Applicants during the pendency of t h i s 

proceeding, 

3, As none of the Applicant c a r r i e r s issues annual 

reports tc stockholders or nas done so for a number of years, 

Applicants propose instead to submit (a.nd update as 

appropriate the two most rece.nt annua^ reports to 

stockholders of UPC and SPR. 

E. Corporate Inform.ation and Reports, Section 

1180,6 (b) requires applicants tc subm.it a substantial amount 

of information on t h e i r corporate structure, and a number of 

re l a t e d documents. Applicants request that the Commission 

aut.horize the omission or modification cf the f c l l o w i n g items: 
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1. Section 1180.6(b)(3) requires applicants to 

l i s t any cha.^ge i n o f f i c e r s not indicated on the most recent 

Fcrm R-l. Applicant railroads and t h e i r subsidiaries have 

hundreds of o f f i c e r positions that m.ight be w i t h i n the scope 

of t h i s requirement. Compiling t h i s l i s t would be burdensome 

and of l i t t l e or nc value to t h i s proceeding. Applicants ask 

that they be required to l i s t only the p r i n c i p a l s i x o f f i c e r s 

of UP, S? and t h e i r majority-owned s u b s i d i a r i e s . — 

2. Section 1130,6(b)(6) requires applicants tc 

submit a corporate chart which includes, f c r each company 

i d e n t i f i e d i.n the chart, a stateme.nt i n d i c a t i n g any direc t o r s 

or o f f i c e r s which that com.pa.ny has i n comm,on with any other 

company cn the chart. Applicants seek a p a r t i a l waiver cr 

c l a r i f i c a t i o n of t h i s requirement. In order to present the 

information on the corporate chart i n a concise and 

i n t e l l i g i b l e manner. Applicants propose to l i s t only those 

o f f i c e r s and di r e c t o r s w.nc are :a; comm.on to both UP 

(including m.ajority-owned subsidiaries) and SP (including 

majority-owned subsidiaries; , cr (b) ccm.mon to UP, SP or anv 

— Similar requests were granted i n BN/Santa Fe. p. 5; 
UP/CNW, Decision No, 3, p 4, Haulage. p, 6; RGI/CMW. p, 3; 
RGI/Soo. p, 4; Southern/ICG, p. 2; NS/NAVL. p. 3; and Finance 
Docket No. 3 03 00, CS.X Corp. Control -- American Commercial 
Li nes. Inc,. Decision served Oct, 15, 1583, pp, 7-8 
i"CSX/ACL"), 
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cf t h e i r majority-owned s u b s i d i a r i e s and any c a r r i e r o u t s i d e 

the UP or SP corp o r a t e families,-^^ 

3, Section 1180,6(b)(8) r e q u i r e s a p p l i c a n t s t o 

d i s c l o s e i n t e r c o r p o r a t e r e l a t i o n s h i p s between a p p l i c a n t 

c a r r i e r s or a f f i l i a t e d persons and other c a r r i e r s or any 

persons a f f i l i a t e d w i t h them.. A p p l i c a n t s request 

c l a r i f i c a t i o n t h a t t h i s requirem.ent p e r t a i n s o n l y t c 

s i g n i f i c a n t i n t e r c o r p o r a t e or f i n a n c i a l r e l a t i o n s h i p s . 

A p p l i c a n t s propose t o describe oniy those r e l a t i o n s h i p s 

i n v o l v i n g ownership by Ap p l i c a n t s c r t.heir a f f i l i a t e s of m.ore 

than 5% cf a . n o n - a f f i l i a t e d c a r r i e r ' s stock, i n c l u d i n g those 

r e l a t i o n s h i p s i n which a group of people a f f i l i a t e d w i t h 

Applit-ants own more than 5% of a n o n - a f f i l i a t e d c a r r i e r ' s 

s t c c k 

F. Merger-Related Construction A p o l i c a t i e n s , 

A p p l i c a n t s a n t i c i p a t e t h a t they may .-.ave certai.n m.odest 

merg e r - r e l a t e d c o n s t r u c t i o n p r o j e c t s , probably i n v o l v i n g the 

c o n s t r u c t i o n c f connections, f o r which they w i l l wish t o seek 

approval or exemption m a p p l i c a t i o n s submitted t o g e t h e r w i t h 

S i m i l a r requests were gra.nted m 3N/Santa Fe. p. 5; 
UP/CNW, Decision No, 3, p. 4; CP/D&H, p. 4; Haulage, p. 6; 
RGI/CMW. p, 3; RGI/Soo. p, 4; RGI/SPT, Decision No, 3, p, 2, 
Sc Decision No, 8, p, 2; Southern/ICG, p, 2; UP/Overnite. p, 7; 
UP/MKT, Decision No, 6, p, 3; NS/NAVL, pp, 3-4; SFSP, Decision 
No, 10, p. 2; and CSX/ACL, p, 8, 

S i m i l a r requests were granted i n BN/Santa Fe, p. 5; 
UP/CNW. Decision No. 3, pp. 4-5; IC/MidSouth, p. 6; CF/D&K. p. 
4; Haulage, pp. 6-7; RGI/CMW. pp. 3-4; RGI/Soo. p, 4; RGI,-'SPT, 
Deci s i o n Nc, 3, p, 2, & Decision No, 8, p. 2; UP/Cvernite, pp, 
7-8; UP/MKT. Decision No, 6, p. 3; SFSP, Decision No, 3, p, 2; 
and CSX/ACL, pp. 8-9. 
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the primary a p p l i c a t i o n . Applicants w i l l be i d e n t i f y i n g these 

projects as they progress i n t h e i r preparation of the 

a p p l i c a t i o n . Normally, Section 1150,1(b) requires 

consultation w i t h SEA six months before the f i l i n g of a 

construction a p p l i c a t i o n , and Section 1105,10 (a) requires that 

a w r i t t e n notice be provided to SEA at least six months i n 

advance cf the f i l i n g of a construction a p p l i c a t i o n i f t.he 

proposed construction might require preparation of an 

environmental impact statement ("EIS"), The Commission has 

previously recognized, however, that such requirements need 

not be applied to merger-related construction projects. 

UP/MKT. Decision No, 6, p, 3, 

Applicants anticipate that any merger-related 

construction projects for which they w i l l seek approval cr 

exem.ption i n t h i s proceeding w i l l , as has consistently been 

true of such projects i n past merger proceedings, have miner, 

i f any, adverse environmental impacts, and that preparation of 

an SIS c l e a r l y w i l l not be required. Applicants have 

commenced the process of consulting with SEA with regard to 

the primary a p p l i c a t i o n and a l l related applications, and w i l l 

advise SEA as soon as s p e c i f i c merger-related construction 

projects are i d e n t i f i e d and provide SEA with any information 

i t requires m regard to those projects. Applicants w i l l 

i d e n t i f y a l l such pro:;ects by no l a t e r than September 18, 

1595, which w i l l provide at least two months i n advance of the 

f i l i n g of the a p p l i c a t i o n f o r SEA to move forward on i t s 



environmental analysis of these projects. Applicants w i l l 

also be f i l i n g t h e i r own detailed environmental report 

together with the application. 

Applicants request that the Comm.ission waive or 

c l a r i f y the merger-related p r e - f i l i n g nctice provisions of 

Section 1180,4(b) to provide that t h i s advance notice to SEA 

of merger-related construction projects w i l l be s a t i s f a c t o r y , 

and that ,\pplicants need not comply with the six-month 

requirements i n Sections 1105,10 (a) and 1150, l ( b ) , - ^ 

I I . RELIEF IN REGARD TO MERGER-RELATED ABANDONMENT 
APPLICATIONS 

A, F i l i n g of Merger-Related Abandonm.ent 

Applicatiens. Applicants anticipate that there may be some 

merger - related abandonments for which they w i l l seek e i t h e r 

exemption or approval m connection with the c o n t r o l 

a p p l i c a t i o n . However, i t w i l l not be possible to i d e n t i f y 

these abandonm.ents and the extent to which approvals, as 

distinguished from, e.xemptions, w i l l be sought f o r them u n t i l 

the process of preparing the merger app l i c a t i o n i s f u r t h e r 

along toward completion. I t w i l l thus not be possible, i f t.he 

abandonment applications are to be f i l e d with the c o n t r o l 

a p p l i c a t i o n on or before December 1, to comply with the 

requirement m 45 U,S,C, § 10504(e) and 45 C,F,R, § 1152,13(d) 

that a l i n e f o r which abandonment approval i s sought be 

i d e n t i f i e d i n Category 1 on the abandoning r a i l r o a d ' s System 

A s i m i l a r waiver was granted i n BN/Santa Fe, p, 6, 
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Diagram Map a t l e a s t f o u r months p r i o r t c the f i l i n g of the 

abandonment a p p l i c a t i o n . 

A p p l i c a n t s request t h a t the Commission m.odify t h i s 

requireme.nt, This could be done by way of a waiver or 

c l a r i f i c a t i o n of Section 1180,4(b), as suggested above i n 

connection w i t h merger-related c o n s t r u c t i o n p r o j e c t s , or 

through an exemption pursuant t o 45 U,S,C, § 10505 and waiver 

pursuant t o 45 C,F,R. § 1152,24(e)(5), A S e c t i c n 10505 

exemption i s i n order because, as w i t h the s t a t u t o r y time 

p r o v i s i o n s of 4 5 U.S.C, § 1134 5 frcm which the Commission i s 

proposing a bl a n k e t exemption t o f a c i l i t a t e e x p e d i t i o u s 

handli.ng of r a i l r o a d c o n t r o l a p p l i c a t i e n s , — the fcur-month 

requirement c f 45 U,S,C, § 10904(e) and 49 C,F,R, § 1152,13(d) 

w i l l i n t e r f e r e u n n e c e s s a r i l y w i t h the e x p e d i t i o u s processing 

of t h i s case. The r a i l t r a n s p o r t a t i o n p o l i c y w i l l thus be 

f u i t h e r e d by e s t a b l i s h i n g a t i m e l y procedure f o r t h i s 

proceeding, and thf. four-m.onth requirement, i n the context of 

t h i s proceeding, i s of l i m i t e d scope.—^ 

A p p l i c a n t s are prepared t c i d e n t i f y and i.iclude i n 

Category 1 on t h e i r System Diagram Maps by no l a t e r than 

September 18, 1995 a l l proposed m.erger-related abandonments 

f o r which approval w i l l be sought. This w i l l g i v e at l e a s t 

twe months' n o t i c e of these proposed abandonments p r i o r t o the 

-' See Ex Parte Nc, 282 (Sub-No. 1- ) , New Procedures i n R a i l 
A c a u i s i t i o n s . Mergers & Consolidations. Decision served Jan, 
26, 1995, 60 Fed. Reg. 589C, 5891 (1995), 

See Ex Parte No, 282 (Sub-No, 19), supra. p, 6, 
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f i l i n g of the cont r o l application, and, together w i t h the six-

month schedule that Applicants are proposing contem.poraneously 

herewith f o r the control proceeding, w i l l give affected 

shippers ample opportunity to form.ulate and submit comments on 

any proposed abandonments as part of the p r i n c i p a l proceeding. 

B, Inform.ation to Accompany -Abandonm.ent 

Applications, Part 1152, subpart C. of the Commission's 

regulations delineates the infoimation r a i l r o a d s are required 

to supply i n conjunction with abandonment applications. 

Applicants intend to f i l e any abandonment applications i n 

accord w i t h those regulatio.ns. .However, c e r t a i n informaticn 

normally required f c r abandonment applications i s unnecessary 

i n the context of merger-related abandonm.ents. Consequently, 

Applicants seek the following waivers of the abandonment 

regulations pursuant to Secticn 1152.24(e)(5):—' 

1. Section 1152.22\c) requires an applicant f o r 

abandonment a u t h o r i t y to f i l e detailed information with 

respect t c the l e v e l of service the applicant has provided 

over the l i n e . Applicants request that, where the overhead 

t r a f f i c on t.he l i n e to be abandoned w i l l be retained by the 

consolidated system, the Ccmmission waive t h i s requirement to 

the extent that i t might be interpreted to c a l l f o r 

informaticn on other than local t r a i n service provided f o r 

t r a f f i c o r i g i n a t i n g and/or terminating on the l i n e . 

^ Similar reauests were granted i n UP/MKT. Decision No. 6, 
p. 4. 
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Any abandonment applications f i l e d by Applicants 

w i l l be d i r e c t l y related to the control a p p l i c a t i o n , which 

w i l l include an operating plan for the consolidated l i n e s . In 

many or a l l cases, the combined system w i l l continue to 

provide service f o r overhead or bridge t r a f f i c c u r r e n t l y 

moving over the l i n e s to be abandoned. Therefore, Applicants 

ask that they be relieved of the burden of including i n the 

abandonment applications any information on overhead or bridge 

t r a f f i c moving over the l i n e i f such t r a f f i c w i l l continue tc 

move over the combined system. Section 1152,22 (c) (5) , 

Applicants also request that they be excused from, supplying 

any inform.ation p e r t a i n i n g to service f o r that t r a f f i c , e ,g, , 

number of t r a i n s , average crew size, etc. 

Information pertaining to bridge t r a f f i c would not 

change the outcome of an abandonment app l i c a t i o n . See 

I l l i n o i s V. ICC. 658 F.2d 868, 373 (7th Cir. 1983). The 

Commission has waived the requirement f o r information cn 

bridge t r a f f i c i n other circumstances where the overhead 

t r a f f i c w i l l be retamec. by the abandonm.ent applicant by 

rer o u t i n g i t over other l i n e segme.nts of the same r a i l system. 

Docket No, AB-3 (Sub-No, 57), Missouri Pacific R,R, --

Aba.ndonment -- Bet-wee.n Lcmax & Tcpeka, KS. Decision served 

July 3, 1585, p, 1, A si m i l a r waiver should be granted here. 

F i n a l l y , .^Vpplicants request that the Commission 

waive subparagraph (8) of Section 1152,22(c), which requests 

informaticn cn any important changes m t r a m service during 
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the f i v e years preceding the abandonment ap p l i c a t i o n . Much of 

the trackage that could be the subject of Applicants' 

abandonm.ent applications i s mainline track. Numerous changes 

i n t r a m service undoubtedly occurred without any r e l a t i o n to 

the l o c a l t r a f f i c on the l i n e segm.ents to be abandoned. The 

requirement i n subparagraph (8'. would r e s u l t i n the burdensome 

accumulation of data which would be of l i t t l e or no value. 

Therefore, Applicants ask that subparagraph (8) be l i m i t e d to 

important changes i n lo c a l t r a m service, 

2, Section 1152,22vd) requires abandonment 

applicants to submit detailed revenue and cost data r e l a t i n g 

to the l i n e to be abandoned. Applicants request that, where 

overhead t r a f f i c w i l l be retained by the comb.\ned system, a 

waiver be granted permitting them to exclude data on revenues 

and ccsts associated with overhead t r a f f i c and to prepare cost 

data cn a pro form.a basis r e f l e c t i n g the exclusion of overhead 

t r a f f i c . Since overhead t r a f f i c c u r r e n t l y moving over the UP 

or SP l i n e s to be abandoned w i l l i n many or a l l cases continue 

to be served by the consolidated system on other mainline 

tracks, revenue and costs from, that t r a f f i c are not germane to 

an abandonment app l i c a t i o n . Revenues unaffected by 

abandonment are not revenues of the abandoned l i n e . I l l i n o i s 

V, ICC, 722 F,2d 1341, 1346 (7th Cir, 1983), Accumulation and 

submission of f i n a n c i a l data on overhead t r a f f i c wculd merely 

impose an unnecessary burden on Applicants without serving any 

useful purpose. See. e,g,, Docket No, AB-3 (Sub-No, 57), 
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supra, Pro forma c o s t i n g i s a p p r o p r i a t e where h i s t o r i c a l 

t r a i n o p e r a t i o n s and m.aintenance cost data are a f f e c t e d by 

overhead o p e r a t i o n s , as where l o c a l t r a f f i c has been handled 

i n through t r a i n s or maintenance p r a c t i c e s have been geared t o 

overhead t r a f f i c . See, e.g,, Docket No. AB-1 (Sub-No, 230), 

Chicago & North Western T r a n s p c r t a t i c n Co. -- Abandonment --

Between N o r f o l k & Chadrcn. NE, Decision served Oct, 9, 1991; 

UP/MKT. 4 I,C,C,2d at 493, 

3, Section 1152,22(f) r e q u i r e s abandonment 

a p p l i c a n t s t o submit i n f o r m a t i o n r e g a r d i n g the environm.ental 

impact c f a proposed abandcnm,ent i n compliance w i t h S e c t i o n 

1105,7, A p p l i c a n t s request waiver c r c l a r i f i c a t i o n t c make 

c l e a r t h a t they need not submit environmental i n f o r m a t i o n 

r e l a t i n g t o the overhead t r a f f i c covered by the f o r e g o i n g 

waivers, T.he Comm,ission has p r e v i o u s l y wai^/ed submission of 

environmental data r e l a t i n g t o overhead t r a f f i c t h a t would be 

r e t a i n e d over o t h e r r a i l r o u t i n g s . See. e,g,. Docket No, AB-1 

(Sub-No, 230), supra; Docket No, AB-1 (Sub-No, 217). Chicagc & 

North Western T r a n s p o r t a t i o n Cc. -- Abandonment -- Between 

Steamboat Rock & Hampton. IA. Decision served J u l y 20, 1988, 

p. 1. 

CONCLUSION 

For the f o r e g o i n g reasons, i t i s r e s p e c t f u l l y 

requested t h a t the waivers and c l a r i f i c a t i o n s s p e c i f i e d i n 

t h i s p e t i t i o n be granted. 
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APPENDIX A 

CLASSIFICATION OF JOBS SHOWN IN 
LABOR IMPACT DATA. SE'CTION 1130.6 (a^ f2' fv) 

Blacksmiths 

Boilermakers 

Carmen 

Clerks 

Dispatchers 

Elect r i c i a n s 

Enginemen 

Laborers 

Machinists 

Maintenance of Way 

Nonagreement 

Railway Supervisors 

Sheet Metal Workers 

Signalmen 

Trai.nm.e.n 

Yardm.asters 
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EXPEDITED CONSIDERATION REQUESTED UP/SP-4 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No, 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST, LOUIS SOUTHWESTERIC RAILWAY 
COMPANY, SPCSL CORP, AND THE DENVER AND 

RIC GRANDE WESTERN RAILROAD COMPAN"/ 

PETITION TO ESTABLISH PROCEDURAL SCHEDULE 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),̂ ' Southern Pacific Rail Corporation ("SPR"), 

Southern Pac i f i c Transportation Company ("SPT"), St, Louis 

Southwestern Railway Company ("SSW"), SPCSL Corp, ("SPCSL") 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),̂  c o l l e c t i v e l y , "Applicants," are today n o t i f y i n g 

the Commission of t n e i r i n t e n t i o n to f i l e an ap p l i c a t i o n 

seeking Commission authorization under 49 U,S,C, §§ 11343-45 

f o r the a c q u i s i t i o n of control of SFR by UP Acq u i s i t i o n 

Corporation ("Acquisition"), an i n d i r e c t wholly-owned 

subsidiary of UPC, the merger of SPR i n t o UPRR, and the 

r e s u l t i n g common control of UP and SP by UPC. See Notice of 

'-' UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c , " UPRR end MPRR are referred to c o l l e c t i v e l y as "UP," 

SPR, SPT, SSW, SPCSL and DRGW are re f e r r e d to 
c o l l e c t i v e l y as "Southern P a c i f i c , " SPT, SSW, SPCSL and DRGW 
are r e f e r r e d to c o l l e c t i v e l y as "SP," 



I n t e n t to F i l e Railroad Control Application (UP/SP-l), f i l e d 

t h i s date. Applicants hereby request that the Commission 

es t a b l i s h the f o l l o w i n g schedule to govern the proceeding on 

t h e i r a p p l i c a t i o n . The term "F" designates the date of f i l i n g 

of the a p p l i c a t i o n and "F+n" means "n" days f o l l o w i n g that 

date: 

PROPOSED PROCEDURAL SCHEDULE 

F Primary application and related applications f i l e d , 

F + 30 Commission notice of acceptance of primary 
a p p l i c a t i o n and related applications published, 

F 60 Description of anticipated inconsistent and 
responsive applications due; p e t i t i o n s f o r waiver or 
c l a r i f i c a t i o n with regard to such applications due, 

F + 90 Inconsistent and responsive applications due. A l l 
comments, protests, requests f o r conditions, and any 
other opposition evidence and arguments due, DOJ 
and Dor comments due, 

F + 105 Notice of acceptance ( i f required) of inconsistent 
and responsive applications published i n the Federal 
Register, 

F + 120 Response to inconsistent and responsive applications 
due. Response to comments, protests, requested 
conditions, and other opposition due. Rebuttal i n 
support of primary application and re l a t e d 
applications due, 

F + 130 Rebuttal i n support of inconsistent and responsive 
applications due, 

F -I- 140 Brief s due, a l l parties (not to exceed 50 pages) , 

F -̂  155 Oral argument, 

F -I- 156 Voting conference, 

F + 195 Date f o r service of f i n a l decision. 

Notes: Immediately upon each evidentiary f i l i n g , 
the f i l i n g party s h a l l place a l l documents relevant 
to the f i l i n g (other than documents that are 
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p r i v i l e g e d or otherwise protected from discovery) i n 
a depository open to a l l parties, and s h a l l m.ake i t s 
witness available f o r discovery depositions. Access 
to documents subject to protective order s h a l l be 
appropriately r e s t r i c t e d . Parties seeking discovery 
depositions may proceed by agreement. Relevant 
excerpts of t r a n s c r i p t s w i l l be received i n l i e u of 
cross-examination at the hearing, unless cross-
examination i s needed to resolve material issues of 
disputed f a c t . Discovery on responsive and 
inconsistent applications, comments, protests and 
requests for conditions s h a l l begin im.mediately upon 
t h e i r f i l i n g . 

As the Commission has recognized, the establishment 

of a schedule at the outset of the proceeding provides 

guidance to a l l parties and promotes e f f i c i e n t and orderly 

consideration of the issues presented. 

The proposed schedule i s modelled closely upon that 

followed by the Commission i n i t s recent, very successful 

expeditious handling of the contro"- a p p l i c a t i o n i n BN/Santa 

Fe, See Finance Docket No, 3 2 549, Burlington Northern Inc, & 

Burlington Northern R,R. Control & Merger -- Santa Fe 

Pa c i f i c Corp, & Atchison. Topeka & Santa Fe Ry,, Decision 

served Mar, 7, 1995, App, A, Applicants' proposal i s also 

c nsistent with the procedure to govern major and s i g n i f i c a n t 

r a i l combinations proposed by the Commission f o r public 

comment i n Ex Parte No, 282 (Sub-No, 19), New Procedures i n 

Rail Acquisitions. Mergers & Consolidations. Decision served 

Jan, 26, 1995, 

The s t r i k i n g l y successful experience wi t h t h i s 

schedule i n BN/Santa Fe demonstrated that the schedule 

provides a l l p a r t i e s with a f a i r opportunity to be heard while 



accommodating the primary applicants' i n t e r e s t i n obtaining an 

expeditious decision on an important r a i l r e s t r u c t u r i n g 

i n i t i a t i v e , 

A word on merger-related abandonments i s i n order. 

Applicants are proposing that any applications f o r a u t h o r i t y 

f o r , or f c r exemption of, such abandonments, including 

supporting v e r i f i e d statements, be f i l e d with the prim.ary 

application-^ and be treated as related applications, with 

any opposition evidence, com.ments, r e b u t t a l and briefi.ng on 

those applications to be submitted under the same schedule as 

the primary a p p l i c a t i o n . This would involve modest departures 

from the procedures and timetables prescribed i n 4 9 C,F,R, 

§ 1152,25 id) (6) and (7), and Applicants request that the 

Commission grant a waiver under 49 C,F,R, § 1152.24(e) (5) to 

permit these m,odi f i c a t ions ,-

Applicants also request that the Commission 

est a b l i s h the guidelines set f o r t h i n Appendix A hereto to 

govern discovery i n t h i s proceeding. These guidelines are 

modelled closely upon those developed by the p a r t i e s and the 

presiding administrative law judge i n BN/Santa Fe, Those 

In t h e i r P e t i t i o n for Waiver or C l a r i f i c a t i o n of Railroad 
Consolidation Procedures, and Related Relief (UP/SP-3), being 
f i l e d contemporaneously herewith. Applicants are requesting 
c e r t a i n r e l i e f that w i l l ensure that t h i s i s possible. 

The Commission approved such departures, m a merger-
re l a t e d context, from the usual timetable f o r processing 
abandonment applications i n Finance Docket No. 30800, Union 
P a c i f i c Corp.. Union Pacific R.R. & Missouri P a c i f i c R.R. --
Control Missour-: -Kansas-Texas R.R.. Decision served 
,Mar, 19, 1987, 
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guidelines -- and t h e i r early establishment -- were cent r a l to 

the smooth progress of that case. The guidelines provided a l l 

p a r t i e s with a f a i r opportunity to conduct discovery and 

e f f e c t i v e l y c u r t a i l e d abusive practices that had caused delays 

i n p r i o r control proceedings. The establishment of discovery 

guidelines at the outset of the proceeding w i l l provide 

guidance to a l l pa r t i e s and promote an e f f i c i e n t and orderly 

proceeding, 

Accordingly, Applicants request that the Commission 

adopt t h e i r proposed schedule and discovery guidelines. 
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APPENDIX A 

PROPOSED DISCOVERY GUIDELINES 

1. In consideration of the expedited procedural 

schedule that has been adopted by the Commission f o r t h i s 

proceeding, a l l discovery requests m.ust be t a i l o r e d tc be 

consiste.nt with the procedural schedule i n t h i s proceeding. 

The p a r t i e s s h a l l avoid any duplicative discovery requests. 

A l l objections to discovery requests s h a l i be made w i t h i n f i v e 

business days from the date cf service of the discovery 

request by means cf a w r i t t e n cbjection containing a general 

statement of the basis for the objection. Unless objected to, 

a l l discovery requests shall be answered w i t h i n f i f t e e n days 

a f t e r service of the requests. See 45 C,F,R, §§ 1114,26(a), 

1114.27(a). T.he responding party s h a l l endeavor, to the 

greatest extent pcssib,.e, te preduce documents with i t s 

w r i t t e n discovery responses w i t h i n the fifteen-day response 

period. I f the responding party i s not able to produce such 

documents wit h i t s w r i t t e n discovery responses, i t s h a l l 

contact the propounding party at the e a r l i e s t possible time 

w i t h i n the fif t e e n - d a y response period and indicate i t s best 

judgment as to the date the documents w i l l be proVi.ded. Upon 

request by the propounding party, the responding party s h a l l 

produce documents as on "as-available" basis rather than i n a 

lump-sum production. In framing document requests, pa r t i e s 

should keep i n mind the fact that the Commission has required 

each party to place a l l documents relevant to an evidentiary 

f i l i n g i n t o a depository open to a l l parties on the date of 
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the evidentiary f i l i n g . A l l discovery requests, responses and 

objections s h a l l be served i n the most expeditious manner 

possible, by hand deli v e r y i n the Washington, D,C, area and by 

overnight mail outside t.he Washington, D.C, area, or by 

f acsim.ile, 

2. Any party that objects to a discovery request 

s h a l l promptly attempt to resolve i t s concerns wi t h the party 

propounding the discovery. I f the objection has not been 

resolved by the pa r t i e s or through a motion to compel f i l e d 

a f t e r the receipt cf the i n i t i a l general objections that has 

been ruled upon by the Administrative Law Judge ("ALJ"), then 

the objection s h a l l be res-..tted by the objecting party with 

s p e c i f i c i t y i n i t s discovery responses. I f the p a r t i e s cannot 

thereafter resolve t.he s p e c i f i c cbjection w i t h i n three 

business days of the service cf the discovery responses, 

m.ctions to compel discovery responses s h a l l be made no l a t e r 

than three business days af.er the i n i t i a l three-day period by 

sending a copy of the discovery request and the w r i t t e n 

c'pjection to the ALJ along wit'n a concise w r i t t e n statement 

explaining the grounds for the discovery and the fact that i t 

was objected to, which statement s h a l l also be served on the 

objecting party by the most expeditious means possible. 

Within the same time period, the objecting party s h a l l f i l e , 

with the ALJ a concise w r i t t e n statement explaining the 

grounds f o r i t s objection to the discovery, which statement 

s h a l l also be served on the propounding party, and on any 
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other party that has submitted a w r i t t e n request f o r such 

responses, y the most expeditious means possible. Following 

the f i l i n g s made by the parties, the ALJ may, i n his 

d i s c r e t i o n , i n i t i a t e a conference with the p a r t i e s i n an 

e f f o r t to i n f o r m a l l y resolve the discovery dispute. I f 

discovery i s ordered, t.he ALJ shall require i t s production as 

soon as production can practicably be accom.plished. 

3 Immediately upon each evidentiary f i l i n g , the 

f i l i n g party w i l l place a l l documents relevant to the f i l i n g 

( i . e . , workpapers supporting the f i l i n g and documents r e l i e d 

upon by the witnesses), other than dccumients that are 

p r i v i l e g e d cr otherwise protected from discovery, i n a 

depository open to a l l p a r t i e s . Parties maintaining 

depositories s h a l l provide suitable indices which i d e n t i f y the 

general classes cf documents i n t h e i r depositories and which 

i d e n t i f y '-'ith s p e c i f i c i t y documents r e l a t i n g to each witness 

statement contained i.n t h e i r evidentiar-y f i l i n g s . Such 

indices s h a l l be made available to any party u t i l i z i n g the 

depository, 

4. A l l depositories s h a l l be maintained i n the 

Washington, D.C. area, unless a party requests and receives 

w r i t t e n permission from the ALJ, a f t e r notice to a l l other 

p a r t i e s and for good cause shown, to Tiaintain i t s depository 

outside of the Washmgton, D.C, area. A l l depositories s h a l l 

be open to any other party during normal business hours cn 

weekdays and, on notice of a request to v i s i t , Saturdays. The 
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party maintaining the depository s h a l l e s t a b l i s h reasonable 

procedures f c r the operation of the document depository, which 

may include requirements that notice be provided i n advance of 

a planned v i s i t and that persons reviewing documents marked 

"CONFIDENTIAL" cr "HIGHLY CONFIDENTIAL" f i r s t execute an 

appropriate undertaking pursuant tc the p r o t e c t i v e order 

entered i n t h i s proceeding. Parties maintaining depositories 

s h a l l provide services for making copies of a l l documents 

contained therein, may charge a reasonable amount f o r 

reimbursement of duplication expenses, and s h a l l use t h e i r 

best e f f o r t s tc provide copies of docum.ents m t h e i r 

depositories w i t h m two business days of receiving a request 

frcm a party f c r such documents. 

Parties m.ay not propound more than f i f t y 

i n i t i a l w r i t t e n discovery requests ( i n t e r r o g a t o r i e s and/or 

document requests; cn Applicants. Following those i n i t i a l 

w r i t t e n discovery requests, nc party may propound more than 

f i f t y a d d i t i o n a l w r i t t e n discovery requests on Applicants 

during the rem.ainder of the proceeding. Applicants may not 

propound m.ore than f i f t y i n i t i a l w r i t t e n discovery requests on 

any other party. Following these i n i t i a l w r i t t e n discovery 

requests propounded by Applicants, Applicants may not propound 

more than f i f t y w r i t t e n discovery requests on any one party 

during the remainder of the proceeding. 

6. No person whc has not submitted testimony i n 

t h i s proceeding s h a l l be deposed unless (a) the party seeking 
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the deposition advises the party from whom deposition 

testimony i s sought that i t requests such testimony cn a 

sp e c i f i c subject matter relevant tc the issues raised m t h i s 

proceedmg which has not been s p e c i f i c a l l y addressed by a 

witness who has submitted w r i t t e n testimony, or (b) a p e t i t i o n 

to conduct that deposition i s f i l e d pursuant t c 49 C.F.R. § 

1114.22 and approved by the ALJ. Absent agreement among a l l 

p a r t i e s or p r i o r approval from the ALJ, a l l depositions s h a l l 

be conducted i n the Washington, D.C. area. Absent agreement 

among a l l pa r t i e s or p r i o r approval from the AI.J f o r gcod 

cause shewn, no witness shall be deposed more than one time as 

to each w r i t t e n statem.ent ( i n i t i a l or r e b u t t a l ) submitted by 

that witness i n t h i s proceeding, and par t i e s s h a l l use t h e i r 

best e f f o r t s to complete depositions as promptly as 

practicable, and i f possible w i t h i n two days. I f a deposition 

i s noticed, the party seeking the deposition testimony s h a l l 

to the extent reasonably practicable advise the party being 

deposed at least twenty-four hours p r i o r to the scheduled 

deposition of the documents the questioning w i l l concern. 

7. Any discovery response containing c o n f i d e n t i a l 

information or data as defined i n the protective crder issued 

i n t h i s proceeding s h a l l be designated and stamped 

"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL -- OUTSIDE 

COUNSEL/OUTSIDE CONSULTANTS ONLY" and s h a l l be handled 

pursuant to the procedures contained i n the pro t e c t i v e order. 

Discovery responses containing information designated as 



"CONFIDENTIAL" or "HIGHLY CONFIDENTIAL" s h a l l be served only 

i n redacted form on parties who have not executed the 

pro t e c t i v e order. 

8. Discovery requests are to be served on a l l 

p a r t i e s , and discovery responses and statements concerning 

objections need only be served on the party that propounced 

the discovery and any party requesting copies of such 

responses i n w r i t i n g , except that documents produced oy a 

party i n response to a discovery request s h a l l be placed i n 

the depository i n l i e u of being served unless the party 

propounding the discovery cr any ether party requests copies, 

which s h a l l be supplied at a reasonable cost. A i l discovery 

responses s h a l l immediately be placed i n the depository of the 

responding party, and that party s h a l l simultaneously provide 

w r i t t e n notice to a l l parties of record that i t has responded 

to a p a r t i c u l a r discovery request of another party (which 

sha : be i d e n t i f i e d i n the notice) and that i t has placed i t s 

responses i n i t s depository. 

9. The Commission's discovery rules set f o r t h at 

45 C.F.R. pt. 1114 apply to t h i s proceeding except as m.odified 

by Commission decision or by these discovery guidelines. Any 

of the discovery guidelines contained herein may be varied by 

agreemient between any two or m.ore parties (except i f such a 

v?<riance would adversely a f f e c t any t h i r d party) , and ^he ALJ 

may vary any discovery guideline contained herein f o r good 

cause. 
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EXPEDITED CONSIDERATION REQUESTED 

v5 1 ^• 

BEFORE THE 
INTERSTATE COMMERCE COMJ^ISSION 

Fmance Docket No. 32760 

UNION PACIFIC CORPORATION, LTJION PACIFIC RAILROAD COMPANY 
AND MISSOLTII PACIFIC RAILROAD CCMPA-NT 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTH-WESTERN RAILWAY 
COMPANY, SPCSL CORF. AND THE DEN'VER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR PROTECTIVE ORDER 

CANNON Y. HARVEY 
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1300 Nineteenth S t r e e t , N, 
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(202) 573-7601 

54105 
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Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. L o r i s Scuthwectern 
Rai l-//av ;any. SPCSL Corp 
and The Denver and Rio Grande 
Western R a i l r o a d Company 
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Omaha, Nebraska 68179 
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ARVID E. ROACH I I 
J, MICHAEL HEMMER 
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Covington Sc B u r l i n g 
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(202) 662-5388 

Atto r n e y s f o r Union P a c i f i c 
C o r p oration. Union P a c i f i c 
R a i l r o a d Company and Miss o u r i 
P a c i f i c R a i l r o a d Comipany 

August 4, 19S5 



EXPEDITEF CONSIDERATION REQT'ESTED UP/SP-2 

BEFORE THE 
INTERSTATE COMMERCE COMMISSION 

Finance Docket No. 327^0 

UNION PACIFIC CORPORATION, UNICK PACIFIC RAILROAD COMPAÎ IY 
AND MISSOURI PACIFIC RAILRCAD COMPANY 

-- CONTROL AND MERGER --
SOLTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP, AND THE DEN"/ER AND 

RIO GRANDF, WESTERN RAILROAD CCMPANY 

PETITION FOR PROTECTIVE ORDER 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri Pacific Railroad Company 

("MPRR"),--' Southern Pacific Rail Corporation ("SPR"), 

Southern P a c i f i c Transportation Company '"SPT"), St, Louis 

Southwestern Rail.vay Company ("SSW"), SPrSL Corp. ("SPCSL"), 

and The Denver and Rio Grande Western Railroad Company 

("DRGW"),=- c o l l e c t i v e l y , "Applicants," are today n o t i f y i n g 

the Commission of t h e i r i n t e n t i o n to f i x e an ap p l i c a t i o n 

seeking Commission authorization under 49 U.S,C, §§ 11343-45 

f o r the a c q u i s i t i o n of control of SPR by UP Acquis i t i o n 

Corporation ("Acquisition"), an i n d i r e c t wholly-owned 

subsidiary of UPC, the merger of SPR int o UPRR, and the 

r e s u l t i n g common control of UP and S? by UPC. See Notice of 

y UPC, UPRR and MPRR are referred to c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "Ut," 

SPR, SPT, SSW, SPCSL and DRGW are referred to 
c o l l e c t i v e l y as "Southern Pa c i f i c , " SPT, SSW, SPCSL and DRGW 
are ref.'-.-red to c o l l e c t i v e l y as "SP," 



I n t e n t to F i l e Railroad Control Application (UP/SP-l), f i l e d 

t h i s date. Applicants hereby request that the Commission 

enter a protective order for t h i s proceeding, i n the form 

provided i n Appendix A to t h i s p e t i t i o n . The proposed order 

i s necessary f o r two reasons. 

F i r s t , i n order to prepare the a p p l i c a t i o n , 

personnel of the Applicants and t h e i r a f f i l i a t e s m.ust exchange 

information, including shipper-specific material such as 

t r a f f i c data and tapes. The proposed protective order i s 

necessary to protect c o n f i d e n t i a l inform.ation and to 

f a c i l i t a t e compliance with 49 U,S,C, §§ 11343 and 11910, The 

proposed order w i l l allow Applicants and t h e i r a f f i l i a t e s to 

prepare and present a l l relevant materials that may be 

required f o r the Commission's analysis of the a p p l i c a t i o n . 

Second, the proposed cr-der w i l l f a c i l i t a t e any 

necessary discovery at subseq'ue.nt stages of tiie proceeding by 

p r o t e c t i n g the c o n f i d e n t i a l i t y of materials r e f l e c t i n g the 

terms of contracts, shipper-specific t r a f f i c data, and other 

c o n f i d e n t i a l and p r o p r i e t a r y information i n the event that 

such materials are produced. 

The proposed protective order i s modelled 

s u b s t a n t i a l l y on those entered by the Ccmmission i n recent 

co n t r o l proceedings .-i'' Following the Com.mission's adoption 

See, e ,, , Finance Dccket No, 32549, Burlington Northern 
Inc. Sc Burlington Northern R.R. Control & Merger --
Santa Fe P a c i f i c Corp & Atchiscn, Topeka & Santa Fe Rv, 
;"BN/Santa Fe"), Decision served July 15, 1994; Finance Docket 

(continued.,,) 
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of a protective order m such cases, f u r t h e r orders have often 

been entered allowing the applicants (and other parties) to 

e s t a b l i s h a category of m.aterial that contain,^; highly 

c o n f i d e n t i a l competitive information. Such informiation Las 

been r e s t r i c t e d to use by outside counsel or outside 

consultants •''or the parties. In order to obviate the need f o r 

a subsequent order. Applicants have added a provision 

governing the production of such highly c o n f i d e n t i a l material 

i n discovery to the Commission's standard p r o t e c t i v e order. 

See App, A hereto, *| 5, That precision i s modelled 

s u b s t a n t i a l l y on orders that .have been entered by presiding 

administrative law judges i n a numJser of recent co n t r o l cases, 

and was -entered "cy the Commission i n BN/Santa Fe. 

Accordingly, Applicants req^uest that a p r o t e c t i v e 

oraer be entered i n the form, provided i n Appendix A hereto, 

including the forms of undertakings that accompany i t . 

^y . . .continued) 
No, 3 2167, Kursas City Southern Industries. I n c . Kansas Citv 
Southern Rv, Sc K&.M Newco. Inc, -- Control -- .MidSour h Corp, . 
MidSouth Rail Corp.. MidLcuisiana Rail Corp.. SouthRail Corp. 
U TennRail Corp.. Decision served Nov, 3, 1592; Finance Dccket 
Nc, 3 213 3, Union Pacific Corp,. Union Pac i f i c R,R, Sc Misso i n 
P a c i f i c R.R. -- Controx -- Chicago Sc North Western Holdings 
Corp. & Chicago & North Western Tra.nsportation Co.. Decision 
served Aug. 24, 1992; Finance Docket No. 30800, Union Pacific 
Corp.. Union P a c i f i c R.R. & .Missouri Pa c i f i c R,R, -- Control --
Missouri - Kansas-Texas R.R.. Decision served July 16, 1986. 
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APPENDIX A 

PROTECTIVE ORDER 

1. For purposes of thir^ Protective Order, 

" c o n f i d e n t i a l informiation and data" ...r̂ ans t r a f f i c data 

(including but not l i m i t e d to waybills, abstracts, study 

movement sheets and any documents or computer tapes containing 

data derived from waybills, abstracts, study movement sheets 

and cost workpapers), the i d e n t i f i c a t i o n of shippers and 

receivers m conjunction with shipper-specific t r a f f i c data, 

the c o n f i d e n t i a l terms of contracts with shippers, 

c o n f i d e n t i a l f i n a n c i a l and cost data, and other c o n f i d e n t i a l 

or p r o p r i e t a r y business information. Personnel of Jnion 

P a c i f i c Corporation ("UPC"), Union Pa c i f i c Railroad Com.pany 

("UPRR"), Missouri Pacific Kailroad Company ("MPRR") and t h e i r 

a f f i l i a t e s , c o l l e c t i v e l y , "Union P a c i f i c , " and of Southern 

P a c i f i c Rail Corporaticn ("SPR"), Southern F a c i f i c 

Transportation Company ("SPT"), St, Louis Southwestern Railway 

Company ("SSW"), SPCSL Corp, ("SPCSL"), and The Denver and Rio 

Grande Western Railroad Company ("DRGW") and t h e i r a f f i l i a t e s , 

c o l l e c t i v e l y , "Southern Paci f i c , " including outside 

consultants and attorneys, may excnange c o n f i d e n t i a l 

information and data for the purpose of t h i s and any re l a t e d 

proceedings, but not fo r any ether business, commercial or 

other competitive purpose, unless and u n t i l t h e i r j o i n t 

a p p l i c a t i o n i s approved, 

2, To the extent that any meetings, conferences, 

exchanges of data or other cooperative e f f o r t s between 
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representatives cf Union Pacific and Southe.-n P a c i f i c or t h e i r 

a f f i l i a t e s are held and carried out fo r purposes of t h i s and 

any r e l a t e d proceedings, such meetings, conferences, exchanges 

of data and other cooperative e f f o r t s ere deemed essential f o r 

the d i s p o s i t i o n of such proceedings and w i l l not be deemed a 

v i o l a t i o n of 49 U,S,C, §§ 11343 or 11910, 

3, I f the control a p p l i c a t i o n i s u l t i m a t e l y 

denied, or i f c o n t r o l i s not effected, or i f no ap p l i c a t i o n i s 

f i l e d , a l l c o n f i d e n t i a l information and data exchanged by 

Union F a c i f i c w i t h Southern Pacific, or by t h e i r 

repiesentatives, i n preparing the ap p l i c a t i o n f o r f i l i n g and 

i n the course of t h i s and any related proceedings w i l l be 

returned to the o r i g i n a t i n g party or destroyed. However, 

outside counsel f o r a party are permitted to r e t a i n f i l e 

copies of a l l pleadings f i l e d with the Commission, 

4, To the extent that materials r e f l e c t i n g the 

terms of contracts, shipper-specific t r a f f i c data, other 

t r a f f i c data or other c o n f i d e n t i a l or pr o p r i e t a r y information 

are produced pursuant to a request f o r discovery by any party 

to t h i s or any rel a t e d proce:edings, or are submitted i n 

pleadings, such materials must be treated as c o n f i d e n t i a l . 

Such materials, any copies, and any data derived therefrom: 

(a) ?' i l l be designated and stamped as 

"CONFIDENTIAL" a.id s h a l l be used solely f o r the purpose of 

t h i s and any r e l a t e d proceedings, and any j u d i c i a l review 
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proceeding a r i s i n g therefrom, and not f o r any other business, 

commercial or competitive purpose. 

(b) Shall not be disclosed i n any way or to any 

person without the w r i t t e n consent of the party producing the 

m.aterials or an order of the Ccmmission or the Administrative 

Law Judge presiding i n t h i s and any related proceedings, 

except: ( i ) to em.ployees, counsel or agents of the party 

requesting such materials, solely f or use i n connection wi t h 

t h i s and any re l a t e d proceedings, and any j u d i c i a l review 

procee,'.ing a r i s i n g therefrom, provided that such employee, 

counsel or age.nt has been given and has read a copy of t h i s 

Protective Order and agre^is to be bound by i t s terms p r i o r to 

receiving access to such materials; and ( i i ) to any 

p a r t i c i p a n t i n t h i s or any related proceedings who i s not an 

employee, counsel or agent of the requesting party, only i n 

the course of public hearings i n such proceedings. 

(c) I f produced through discovery, must be 

destroyed, and notice of such destruction served on the Com­

mission and the presiding Administrative Law Judge and the 

party producing the materials, at sucn time as the party 

receiving the materials withdraws from t h i s or any related 

proceedings, or at the completion of t h i s and any re l a t e d 

proceedings and any j u d i c i a l review proceeding a r i s i n g 

therefrom, whichever comes f i r s t . However, outside counsel 

fo r a r a r t y are permitted to r e t a i n f i l e copies of a l l 

pleadings f i l e d wit.h the Commission. 



(d) I f contained i n any pleading f i l e d w i t h the 

Commission, s h a l l , i n order to be kept c o n f i d e n t i a l , be f i l e d 

only i n pleadings submitted i n a package c l e a r l y m.arked en the 

outside "Confidential Materials Subject to Protective Crder," 

See 4 9 C,F,R, § 1104 , 14, 

5. Any party producing material i n discovery to 

another party to t h i s or any related proceedings, or 

submitting material i n pleadings, m.ay i n gc.d f a i t h designate 

and stamp p a r t i c u l a r m.aterial, such as material containing 

shipper-specific rate or cost data cr other competitively 

s e n s i t i v e information, as "HIGHLY CONFIDENTIAL -- OUTSIDE 

COL'NSEL/OUTSIDE CONSULTANTS ONLY." I f any party wishes to 

challenge such designation, the party may bri..g such matter to 

the a t t e n t i o n of the Administrative Law Judge presiding i n 

t h i s a.nd any re l a t e d proceedi.ngs. Material that i s sc desig­

nated s h a l l not be disclosed except to outside counsel or 

outside consultants cf the party requesting such m.aterials, 

s c l e l y f e r use i n connecticn with t h i s and any rela t e d 

proceedings, and a.'-.y j u d i c i a l review proceeding a r i s i n g 

therefrom, provided that such cutside counsel or outside 

consultants have been give.n a.nd have read a copy of t h i s 

Protective Order and agree te be bound by i t s terms p r i o r to 

receiving access to such m.aterials. Material designated as 

"HIGHLY CONFIDENTIAL" and produced i n discovery under t h i s 

p r ovision s h a l l be subject te a l l of the other provisions of 

t h i s Protecti'/e Order, including without l i m i t a t i o n paragraph 



4. However, t h i s paragraph shall not apply to exchanges cf 

infcrmation pursuant to paragraph 1 cf t h i s Protective Order. 

6. I f any party intends te use "CONFIDENTIAL" 

and/or "HIGHLY CONFIDENTIAL" material at hearings m t h i s or 

any related proceedings, or i n any j u d i c i a l review proceeding 

a r i s i n g therefrom, the party sc intending s h a l l submit any 

proposed e x h i b i t s or other documents setti.ng f o r t h or reveal­

ing such "CONFIDENTIAL" and/or "HIGHLY CONFIDENTIAL" material 

dge, the Com.mission cr the 

ate, under seal, and s'nall 

th a w r i t t e n request to the 

e Ccm.m.issicn or the court to (a) 

earmgs during discussion cf such 

Y ICNFIDENTI.AL" material, and (b) 

cn ef the reccrd er b r i e f s 

r e f l e c t i n g discussicn cf such "CONFIDENTIAL" and/or "HIGHLY 

CONFIDENTIAL" m.aterial i n accordance with t h i s Protective 

Order. 

7. I f any party intends tc use "CONFIDENTIAL" 

and/cr "HIGHLY CONFIDENTIAL" m.aterial i n the course cf any 

deposition i n t h i s or any related proceedings, the party so 

intendi.ng s h a l l so advise counsel for the party producing the 

materials, counsel for the deponent and a l l other counsel 

attending the deposition, and a l l portions of the deposition 

at which any such "CONFIDENTIAL" and/or "HIGHLY CONFIDENTIAL" 

material i s used s h a l l be r e s t r i c t e d to persons who may review 

to fne Administrative Law J' 

reviewing court, as apprcpr 

acccm.cany such Su.bTission w 

Administrative Law Judge, t 

r e s t r i c t attendance at the 

"CCNFIDENTIAL" and/or "HIGH: 

r e s t r i c t access to the port 
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that material u.nder t h i s Protective Order. A l l portions of 

deposition t r a n s c r i p t s and/or exhib i t s that consist of or 

disclose "CONFIDENTIAL" and/or "HIGHLY CONFIDENTIAL" material 

s h a l l be kept under seal and treated as "CONFIDENTIAL" and/or 

"HIGHLY CONF I DENT "..AL" material i n accordance with the term.s cf 

t h i s Protective Order. 

8. To the extent that materials reflecti.ng the 

terms ef contracts, shipper-specific t r a f f i c data, ether 

t r a f f i c data or other proprietary information are produced by 

a party i n t h i s or any related proceedings and held and used 

by the receiving person i n compliance wit.h paragraphs 1, 2 or 

4 above, such producticn, disclosure and use of the T.aterials 

and of the data that the materials ocntam are deem.ed 

essential f o r the di s p o s i t i o n of t h i s and any r e l a t e d 

proceedings ar.d wil.l not be deemed a v i o l a t i o n of 49 U.S.J, §§ 

11343 cr 11910. 

9. A l l parties must comply with a l l of the 

previsions sta'ied i n t h i s Protective Order unless good cause, 

as determined by the Commission, i s shown by any party to 

warrant suspension of any of the provisions herein. 



LTICERTAKING 

[CONFIDENTIAL MATERIAL] 

.have reaa 

Protective Order served on , IS95 governing the 

production of c o n f i d e n t i a l documents i n ICC Finance Docket No. 

32760, understand the same, and agree to be bound by i t s 

terms. I agree .not co use or permit the use of any data cr 

informaticn obtained u.nder t h i s Undertaking, or to use or 

permit the use of any techniques disclosed or information 

learned as a r e s u l t of receiving such data or inform.ation, for 

any purposes other t'nan the preparation and presentation of 

evidence and argum.ent i.n Finance Docket No. 3 2 760 or any 

j u d i c i a l review proceedings taken or f i l e d i n connection 

therewith. I f u r t h e r agree not to disclose any data or 

inform.ation obtained under t h i s Protective Order to any person 

who i s not also bound by the terms cf the Order and has 

executed an Undertaking i n the form hereof. 

I understand and agree that m.cney damages would not 

be a s u f f i c i e n t remedy f c r breach of t h i s Undertaking and that 

Applicants or other parties producing c o n f i d e n t i a l documents 

s h a l l be e n t i t l e d to s p e c i f i c performance and i n j u n c t i v e cr 

other equitable r e l i e f as a rem.edy f c r any such breach, and I 

fu r t h e r agree to waive any requirement for the securing cr 

posting ef any bond m connection with such remedy. Such 

remedy s h a l l not be deem.ed to be the exclusive remedy f o r 
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breach of t h i s Undertaking but sh a l l be i n additio n to a l l 

remedies available at law or equity. 

Dated: 



UNDERTAKING 

[HIGHLY CONFIDENTIAL MATERIAL] 

As outside [counsel] [consultant] f o r 

, for which I am, acting i n t h i s 

proceeding, I have read the Protective Crder served on 

. 1995 governing the production of 

co n f i d e n t i a l documents i n ICC Finance Docket No, 32760, 

understand the same, and agree to be bound by i t s terms, I 

also understand and agree that, as a condition precedent to my 

receiving, reviewing, cr using copies of any documents 

designated "HIGHLY CONFIDENTIAL -- OUTSIDE COUNSEL/OUTSIDE 

CONSULTANTS ONLY, " I w i l l l i m i t m.y use of those documents and 

t.he inform.ation they contain tc thi.s proceeding and any 

j u d i c i a l review thereof, that I w i l l take a i l necessa.-y steps 

to assure t.hat said documents and information w i l l be kept cn 

a c o n f i a e n t i a l basis by any outside counsel or outside 

consulta.nts working with me, that under .no circumstances w i l l 

I permit access to said documents or information by personnel 

cf my c l i e n t , i t s subsidiaries, a f f i l i a t e s , or owners, that at 

t.he conclusion of t h i s proceeding, 1 w i l l promptly return or 

destroy any copies of such designated docum.ent.-. obtained or 

made by me or by a.ny outside counsel or outside consultants 

worki.ng with me to counsel for the o r i g i n a t i n g party, 

provided, however. that outside counsel may r e t a i n f i l e copies 

of pleadings f i l e d with tli? Commission, I fu r t h e r understand 

tha t I must destroy a l l other notes or other documents 

containing such highly c o n f i d e n t i a l information i n compliance 



- 11 

with the terms of the Protective Order, Under no 

circumstances w i l l I permit access to documents designated 

"HIGHLY CONFIDENTIAL -- OUTSIDE COL-NSEL/OUTSIDE CONSULTANTS 

ONLY" by, cr disclose any inform.ation contained therein t c , 

any perscns cr e n t i t i e s f or which I am not acting i n t h i s 

proceeding, 

I understand and agree that m.cney damiages would not 

be a s u f f i c i e n t remedy f c r breach of t h i s Undertaking and that 

Applica::ts or other parties producing c o n f i d e n t i a l documents 

s h a l l be e n t i t l e d to sp e c i f i c perform.ance and i n j u n c t i v e or 

other equitable r e l i e f as a rem.edy f o r any such breach, and I 

fu r t h e r agree to waive any requirement f o r the f.ecuring or 

posting of any bond i n connection with such remedy. Such 

rem.edy s h a l l net be deem̂ ed to be the exclusive remedy f o r 

breach of t h i s Undertaking but s h a l l be i n add i t i o n to a l l 

rem.edies available at law or equity. 

CUTSIDE [COLTCSEL] [CONSULTAxNT] 

Dated: 


