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EXHIBIT 5 



RT RT TNr.TO.N NQRTHFRN SANT^ FF TORPOR ATTON 

W iliiam K. .Xudenoa 
Manager .Auxiliary Prices 
P.O. Box 961069 
FL Worth. TX "6161-1)069 

Phone: 
Fax: 

(817) 352-2133 
(817) 352-7202 

December 17, 1996 

.Mr Ben Van Kampen Via Fax. (402) 2" 1-4890 
Manager - Switching 
l.'nion Pacific Railroad 
1416 Dodge Street, Rm. 1130 
Omaha. N'E 68179-0210 

Dear Bert; 

In the STB's Deasion approvmg the LT-SP merger, the Board dcie.Tnined that "[i]n essence, the 
BNSF agreement will permit BNSF to replace, to a large extent, the competitive ser\nce that is 
lost when SP is absorbed mto LT*" Dec. No 44 at 103. Throughout the decision, the Board 
indicated its expeaation that BNSF would be able to replace SP's service at every pomt that was 
served pre-merger by LT and SP The Board specifically included in that analysis those points LT 
or SP reached by reciprocal su-itchmg before the .merger, stating that "[I]t only makes sense that 
BNSF should be giveii, to the ma.ximum extent possible, the nghts formeriy held by" the carrier it 
IS replacing. One of the areas that the Board specifically identified as a "competitive problem 
area" is the Houston-to-New Orleans corndor, and one of the "broad-based positive eflfeas of the 
merger (as conditioned)" that the Board specifically identified was "access for BNTF to New 
Orleans." Dec, No, 44 at 104. 

VVft believe it is clear that the Board expects BNVSanu Fe to replace SP at pomts, such as .New 
Orieans. previously served for the purposes of west-bound for western-originated) tr:.rfic by both 
LT and SP, even if t,H< affeaed shipper might have access to an eastem carrier for its east-bound 
(or eastem-ongiridied) trafBc, Therefore, we are requesting LT to include BNSF in its reciprocal 
switchmg tariffs at New Orleans, specifically m Item 3000 of Tanff MP 8170 scries and Item 
5060 of Tanff SP 95(X) series, and to provide reciprocal switchmg services to BNSF to the extent 
such services were provided to SP at locations where LT and SP were compeutors for 
west-bound traffic before the LT/SP merger This will insure competition for west-bound or 
western-originated business at New Orleans between BNSF and LT fcr LP-served customers 
formeriy accessible tc SP, as the Surface Iransportat-on Board expects and intends The Board 
did not mtend to confer on LT a monopoly for west-bound (or westem-onginated) traffic fi-om 
LT-served shippers. 



R[ R[ [ \ C T O N N O R T H E R . \ S.A.NT.A FF T O R P O R A T T O \ 

Please advise when your two switch tanlfs wil be amended to provide .ATSF, our operating 
carrier, reciprocal switch char̂ zes in New Orleans along with the supplem.ent number and effective 
date 

Sincerely. 

IV ?<• 
Wiiliam K .•\nderson 



EXHIBIT 6 



UNION PACIFIC RAiLROAD COMPANY 
MARKETING SERVICES 

•<'6 CCCC; 3TB£C-

Januarv 20. 1997 

.•Vlr William K. Anderson 
Manager .Auxiliarv- Price.s 
Burlmgton Northern Santa Fe Corporation 
P. O. Box 961069 
Ft. Worth. TX 76161-()069 

Dear Bill: 

Your letter of December 17. 1996. asked that LT include BNSF in New Orieans 
reciprocal switching tarith and provide reciprcxai switching serv ices to B.NSF at New Orleans. 

The Surface Transportation Board's decision approving the LT-SP merger required as a 
condition that BNSF be given access to "2-to-l " customers. .After careful review, we have been 
unable to identify any "2-to-l" customers at New Orleans, Obviously, thtre are customers v̂ ho 
were served by both LP and SP prior to the merger. However, in every case, these customers are 
also served by another railroad at .New Orleans. If you can identify a specific customer who fits 
t.he definition of "2-10-1'. we will obviously take steps to ensure diat you have access to that 
customer. 

Your letter has not identified any customers that v^ili lose two-railroad .service if we do not 
comply with your request. Accordingly, we will not take the actions you have requested. 

Sincere! 

Ben Van Kampen 
Manager - Switching 
(402)271-3733 
(402) 271-4890 (FAX) 



EXHIBIT 7 



UNION PACIFIC 
RAILROAD 

Kaith Mtxilar 

Ralph Cola —• 

UNION P^CiPf^ PAH Pr^An 

Phon^ 314^992-1 ao? 

314^25-4334 
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Merger Update 

UNION 
PACIFIC 



Head-to-Head Competition 
Improves In the West 



UP/SP Merger 4,'96 

Reciprocal Switching 
Improved Access To More Customers 

Reciprocal switch charges between SP and UP will be 
eliminated after the merger. 

Reciprocal switch charges between SP and the other 
railroads will be reduced. 

Customers open to reciprocal switching prior to the 
merger will continue to be open to reciprocal switching 
after the merger. 



UP/SP Mergei 4/96 

• Competitive Access 
• Improved Competition 

• UP/SP have agreements with BNSF and Utah Railways. 

• Customers currently served by only UP and SR will gain access 
to BNSF. 

• BNSF can serve the customers directly or utilize UP for 
switching or haulage. 

• In all cases, competition will be maintained and in most cases 
competition will be stronger. 

• History has demonstrated UP and BNSF will be fierce 
competitors. 
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ATTACHMENT C 



A e l t a 
Terminal Services, Inc. 

3S40 RIVER RCAD 
PO. BOX 581 

HARVEY. LOUISIANA 700S9 
PHONE SOA.34tV49Tl 

FAX S04-34a-1893 

V e r i f i e d Stateoent Of Delta Tern"-Lnal Services, Inc. 

^fy n4s>e i s Ser.iard TLssz, ' r . , a-id I am zhe Jlanager, 
Transportation f o r Delta Teraxir.al 3er-/ices, Inc ("Delta") . 
yty business address i s 3540 River Scad, jiar-.^ey, LA. In »y 
pos i t i on , I an responsible fo r coordinating the r a i l , ssariae 
ana t ruck shAi»e:it3 which originatf ; ar.d terminate at t ivis 
f a c i l i t y . The purpose cf my stateae.-'.t is ta support the 
e f f o r t s made by the Burl inoton Sorthem and Santa Fe Ttailvay 
Company (*BNSF"1 to ser-/e our f a c i l i t y at Harvey, Zouisiana 
through reciproca-i sv i tch lng m order to restore the 
competitive s i t - j a t i cn that existed before the aerger of Cnion 
Pacif ic R a i l r c i d Conpany (C?) and Southem ?ac i f i c 
Transportation Cempany iS?). 

Delta receives, stores, and reships a va r ie ty of l i i j u i i i 
products such as re^etable o i l s , petrol'iura, lube o i l s a.id ocher 
chenicals using r a i l / water, and rwtcr transportat io. i opxions 
a'/ailaJsLe i n the New orle^.s area, as a warehouse and t ransfer 
operation f o r the buyers, se l le rs , and benef ic ia l ovners of 
these cocnodities. A aia^ority of these coraodities a r r ive via 
ship cr r a i l and are t ransferred in to our storage tanks '^nder 
speci f ic contract arrangements v i t h our customers. The 
u l t i a a t e destinations f o r these cooancdlta.es varies, but mostly 
laave to those dest inations v ia r a i l and trccic. Destinations 
fo r rscst corarcdities shipped via r a i l from Delta which ars 
- o r . t r d i e d by the buyers and sel lers of -hese cotraoditles and 
not Delta, i s i n the Midwest and Western t?r.ited States and we l l 
as Me-xico. Cur custoiners used pr ivate ly owned or leased 
r a i l ca r s f o r t h e i r mcveiaents, and co3tpetiri-.re md consistent 
t r a n s i t times are iaipcrtant to ther. both i n terms of 
Baintaining product qua l i ty and sisl.ng t he i r r a i l c a r f l e e t s to 
saet the i r needs. Many of these cocnodities, by the i r nature, 
are nore s"uited to r a i l versus track handling to and from our 
f a c i l i t y , and access to conpeti t ive r a i l ser/ice f c r our 
custnr.ers ar.d Delta Coaaaodlties i s a s igr jLficant reason 
c-istoners use cur f a c i l i t y . 

Delta, p r i o r to the WP/SP :oerger, was d i r e c t l y served by 
both t;p and SP, and was accessible by reciprocal switch using 
either of those carr ies to a l l other rai lroads serving the 
Sew Crle«ns area. Our f a c i l i t y received tvo separate industri ' ' 
switches per day, i n the acmicg f roo S** and i n the evening 
f roa r ? . 



Access to both carriers d i r e c t l y at our f a c i l i t y provided cur 
customers with head-to-h»ad corpetitivs r a i l service to i-id 
from points i n the western 'Jnited States by naving access to 
the marketing services, prices, and transportation capabilities 
cf both OP and SP. We and our custoners have found that 
i n t e r l i n e routings using tvo or more carriers, which i s nov the 
only option available to us and our users, even to reach 
jointly-served BNS</"P points or local SNSF points, i s not aa 
att r a c t i v e cost cr service alternative to the single-line 
service provided by UP and SP, m competition, p r i o r to the 
'J?/S? B<erger. 5i.-̂ ce the 7P/SP aergs'r, cur svitch ser/tce has 
decreased aad wa have been switched primarily by the OP i . i the 
evening. 

Delta remained neutral in regard tc supporting or opposing 
the OP/SP aerger, however, we f ' l l l y expected tnat -we would be 
no worse o f f t-han had t h i s xerger not occurred, p a r t i c u l a r l y 
with the purchase by 3NSF of the SP lines to 5̂ew Orleans. The 
recent action oy the "Jnion Pacific to eliaiinate competitive 
access froa the BNST does not f u l f i l l cur expectations of being 
no worse o f f i n accessing , and providing to customers who use 
Delta's services, cocrpetitive service by two sajor wesrem r a i l 
carriers, as when both 0? and SP di r e c t l y served our f a c i l i t y . 
I t IS Cor t h i s reason that we are providing t h i s statenent and 
req-,j«st the S'urface Transportation Board's assistance i a 
restoring coarpetitive r a i l service between najcr westem r a i l 

iilelta 
Terminal Services, Inc. 
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BgRN<>BD FIEST . boPg <faiy i****" <fcposts od sKfi ihtf ht fan zcad the 

t » 1 Ibe cooKats Ibaeof KC true 3cd coExm to The best of 

Sabsojbed aod swom to bcfixe me oa tUs^dtf of JSQ^I 1997. 

Mjr CrtiBiaimou 

NoDcyPohiB 

ARTHUR A. MAURICî :̂ 



ATTACHMENT D 



d . j/^eflner, 3^nc, C 4 « • ' f : * ^Z'*: 4*- : 

Refiners of VEGETABLE SHORTENINGS AND OILS 

PC 30X24C4S7 CHARLC^'E. \ C 2S22^ 
CV2?/T997 

•'"ERIFIED 3TA7EME>rr 
-p 

AT REFINTRY. INC 
500C 3CTHELVD 

JHARLOTTE. NC 2S217 

My name is Scot 'A' Janser. and I am rorporale Traffic Manager for CAT Refiner/, Inc My btamesi 
iCiiress !s 5i>}0 South Bouievar-i, 'rharlotte, MC 282'.'' In my positioa I am resf Dn«ibl< for the 
rarisporution activities fcr two vej.etjbie oii fac.iities Both plants operate ±eu- own f.ea of pnvaie tank 
:ar» The ourpote of mv statement is ripport the efforts of The Buriirigton Northern Sanu Fe Railway 
Tompany '."BNSF"' to serve a facility wc leaac in New Orleans, La. throuijh reciprocal switching in order 

•.o reatcre the comoetitiv-? situaucn that existed before the merger of Union Pacific Raiiroao CompanyJJF) 
TTC Sout-herr. Pacific Tnr.spcrtition C,?r::parr/ ',SP' 

I C A T Refinery, L̂ .c , or.ginates vegetable oil from, Harvey, LA and Avondale. LA 

K C A T Rrfmcrv storrs oil at both the aoove facilities 
b. Before merger, 3F .had access iric bcth fialiucs t.hrcugh reciprocai switching, 

1 The public storage facilities m New Irleans .est scm.e cf their competitive advantages 
wnen 'Jruon Pacific denjec access to public storage facilities iocateo cn the Mississppi 
River .\ shipper moving ccmm.oaities east f.-rjm New 'Orleans will have three earners 
*fiih access If the same shipper oecides to move west he will oray have one choice UP 

m I suDportea the UP/SP meraer casea on the ongmai settiement agreemert that ircluoed 
,jivuig BNSF access to New Crleans. La I was r.ct aware that when LT stated that 
BNSF would i'-.ave access to New Crieans. they intended oniy giving them intercnange 
nghts with sciaheastem earners Tjp :icsed these industnes afler the merger was 
conipiete and didn't give shippers any fonr.aj notice 

In i i ^ of Union PaaSc's cumen: track record m .-egards to supplying reliable service, it is oniy far for the 
a.-upping commuiity of New i>!eans switching distna to have more than one option to move traffic we«. 

; incerely 

:ot W .'a.".; 
rorporate Traffic Manager 



VERIFICATION 

I Scot .lansen, being duly sworn deposes and says that he has read the 
foregoing statem ent and the contents thereof are true and correct of the best 
of his knowledae and belief 

7 

Subscnbed and s\vom to before me on this 3< '̂aa\ 

Notary Publi* 

My Commission expires: f^Ay ̂  j l * ^ ^ ^ 

, 1997 



ATTACHMENT E 



VERIFIED ST.Mh.VlHNT 

OF 

ri-RRY J. V(JSS 

My name is Terr. J. Voss, I am Senior Vice President I ransportation for Ag Processing. 

Inc I ACiPl. 1 am responsible for all transportation tor .AGP and subsidiary companies, .AGP is 

a regional cooperati\ e owned by 330 local cooperatî - es. They are the largest cooperati\e 

soybean p.-3cessor in the world with eight soybean processing facilities. In addition, they ha%e a 

pet food company, three vegetable oil refineries and an extensive feed company operation, .AGP 

has grain elevators in the East from Indiana to Ohio and in the Midwest from Nebraska to 

Missouri and north to Canada, Their 1̂*96 sales were nearly S3 billion. .AGP supports the efforts 

of Burlington Northem Santa Fe Railway Company (BNSF) to serve the IMT - Delta facilities in 

the New Orleans area of Harvey. Louisiana. 

Prior to the merger ofthe Lnion Pacific Railroad Company (LP) and the Southem Pacific 

Transportation Compan\ (SP). the IMT facility was served by each raiiro. d. Subsequent to the 

merger this facility has become a two-for-one point as it is served exclusively by UPSP. 

AGP's primary business is the processing of soybeans into soybean meal for livestock 

teed ar.d tne refining of soybean oil into edible v egetable oils. The world is the market for 

vegetable oils and there is much competition from foreign processors and refiners, ,AGP. in its 

normal course of business, exp rt.-v oils to foreign countries. Transportation charges are almost 

the determining factor in delivering products to the foreign buyer, .Any change in transportation 



pricinj could limit the opportunity to participate in the export market. As example, vegetable 

oils are traded in increments of <ine one hundredth of one cent t er pound. 

,AGi* has soybean processing or vegetable ret'ining facilities located on BNSF in 

Missouri. Te.xas. Minnesota and lowa Allowing BNSF access to Han.ey. Louisiana would 

provide us with the opportunity to export vegetable oils for single line ser\ice from our BNSF 

locations. It is common knowledge that where two or more carriers have access to a facility, 

especially in single line sen. ice. the competitive benefits are obvious. Without the BNSF 

opportunity to serve the facility we fear that our freight will be noncompetitive and hence our 

intemational marketing opportunities will be restricted. 

AGP participated in and supported the LP SP merger. We were aware ofthe Board's 

intent to correct the loss ofthe two-to-one facilities and felt the BNSF agreement with UP SP 

vvould correct these situations. 

Again, we request that the BNSF be allowed access to this facility. 



NERIFICATION 

T P >-r̂ ^ T, \ i cix^ . being duly swom deposes and says that he has read the foregoing 

statement and the contents thereof are true and correct to the best ofhis knowledae and belief 

Subscribed and swom to before me on this^*5ay of vT»aiij\. 1997 

My Commission expires 

o • • • o • 
MARGARET AQi IN 
NOTARY PUBLIC 
STATE OF TEXAS 

Vy Conm txp :4-2';-2CC' 

.Notary Public 



ATTACHMENT F 



T H E I J ! ^ L C O R P O R A T I O N 

\ FRIFIED STATFMF.NT , „ o . NO,-̂  O..> Bou,ev..i 
OF" Scollsa.ilc •^Z S'>2ha.-.,\9 

I M F DIAL (ORPORATION ^oj ,O,AL 
I550I NORTH DIAL BOt LFV ARD 
SCOTTSDALE. ARIZONA H52hO 

My name is Peter O. Opsomer and I am fransportation Resource Manager 
for The Dial Corporation, My business address is 15501 N, Dial 
Boulevard. Scottsdale. .AZ 85260. In my position I am responsible for the 
transportation ofrail. intemiodal. and truck transportation of raw materials 
and supplies for all Dial faciiities located throughout the country. Dial 
currentiy operates their own tleet of private lank cars and leases bulk 
storage facilities in New Orleans. L.A for handling coconut oils and similar 
products. The purpose of mv statement is to support the efforts ofthe 
Burlington Northem Santa Fe Railway Company (BNSF) to serve the 
facilities we utilize in New Orleans. L.A. through reciprocal switching in 
order to restore the competitive situation that existed before the merger of 
the Union Pacific Railroad Company (UP) and the Southem Pacific 
Transportation Company (SP), 

L The Dial Corporaiion originates in excess of 200 tank car shipments 
of oils annuallv from Haney and .Avondale. L.A. These shipments 
move from Delta Commodities and Intemational .Matex respectively, 

II . Prior to the UP SP merger these facilities were served directly by. or 
open to. reciprocal switching by both lhe UP and the SP railroads. 

III. Dial was able to obtain competitive proposals from bolh the UP and 
SP to assist in maintaining competitive rales and service. 

IV. The New Orleans facilities have lost some of their competitive 
advantages, due to the Union Pacific denial to access. This is 
particularly true on shipments moving to the West. 

\ ' . Dial was aware ofthe BN's original settlement agreements that would 
have allowed access after the UP SP merger. We were not aware that 
the L P had restncted access until we recently requested rate 
proposals. 



In view ofthe foregoing and. based on the most recent service record of 
the UP/SP merger, wc respectfullv request the BNSF be allowed access to 
the New Orleans switching district, 

Sincerelv. 

Peter O. Opsuffner 
Transportation Resource Manager 



VERIFICATION 

Peter O. Opsomer. being dulv swom deposes and says that he has read the 

foregoing statement and the contents thereof are true and correct to the best of 

his knowledge and belief 

Subscribed and swom to before me on this^lfSay of ^/'7L'VJLV/LU^' . 1997, 

Notarv Public 

My Commission expires: My(̂ fr„7i,ssicn expires Dec 31,1&)}9 



ATTACHMENT G 



VERIFIED STATEMENT OF: JOHN G. BRESLIN 

WITCO CORPORATION 

My name is John G Breslin. and I am Director of Logistics for Witco 

Corporation and have held this position for eight years My duties include 

policy, procurement, regulatory compliance in all transportation, warehousing 

and related activities in all geographies. 

The Witco Corporation is a specialty chemicals company The purpose 

of my statement is to support the efforts ofthe Burlington Northern and Santa Fe 

Railway Company ("BNSF") to sen/e our facility at Gretna, Louisiana, through 

reciprocal switching in order to restore the competitive situation that existed 

before the merger of Union Pacific Railroad Company (UP) and Southern Pacific 

Transportation Company (SP) We sell to and receive products from customers 

and suppliers located throughout the world Dunng 1996 we snipped thousands 

of carloads/containers/traiiers to and from our facility in Gretna. This plant was 

open to SP and UP directly 

The Witco Corporation will continue to require the services of BNSF at 

this facility because of the competitive pricing option no longer provided since 

the merger of SP and UP. There is a distinct need for two competing railroads in 

the South which own their own track and facilities As is the case when only one 

company is able to operate in a particular market, service suffers and price ^ 

non-competitlve It is time for customers interested in the Southern market to 

have service by more than one rail carrier which owns its facilities Their rail 

carriers should not be just any rail carriers They must be comparable m terms 

of their size, scope and ability to provide a competitive service From what I 



understand of railroad operations, in the 1990s, two earners of relatively equal 

Size and scope provide the greatest opportunities for seamless service, efficient 

equipnnent utilization and synergies 

To summarize, we support the efforts of the Burlington Northern 

and Santa Fee Railway Company to serve our Gretna, LA facility through 

reciprocal switching 

I. John G Breslin. declare under penalty of perjury that the foregoing is 

true and correct Further. I certify that I am qualified and authorized to file this 

verified statement Executed on September 26, 1997, 

Sincerely, 

wiTQfO qoRp^^ io r ^ 
/ 

^y: John G Breslin 
y Title; Director of Logistics 

Subscribed and sworn to before me on this -9 'ycA day of 

^ / O ^ / r c ^ e ^ . 1997, 

" " i ^^ ry Public 

JEAN C, COOKINHAM 
NOTARY PUBUC OF CONNECTICUT 
MY COMMISSION EXPIRES MAY 31. 2 ^ 

My commission expires; 



ATTACHMENT H 



(813) 97i - '700 

VERIFIED STATEMENT 

OF 

?AUL ROBBINS 

My name is Paul Robbins and I am the Director of Transporution for Celotex 

Corporation. My business address is 4010 Boy Scout Boulevard. Tampa. Florida 33607-

5650. In my position. I am responsible fcr managing logistics ser/lces and cojts. The 

purpose of my statement is support ±e effers of The Burlingron Nonhern and San a Fe 

Railway Company BySF") to serve our faciiity at New Orleans, Louisiana through 

rectprocaJ switching in order to restore the camFet:̂ .ve sitriation tha: existed before the 

merger of Umoti Pacific Railroad Company fu?) and Southem Paciiic Transportation 

Company (SP). 

The subject facil.:>- ofthis letter is our manufactunng plane in Merrero, LA, which 

produces an insulation board used in corL5truci:on, but primarily as rooSng insulation. 

The board can be shipped in boxcars, bulkhead ilaican, flatbed truck or piggyback. For 

severai years, until the IC retired the units, flatracks were used daily to a major customer 

inniinois. Looking a Uttle fur±cr back in histor>', Thrall Dcor cars were in dedicaied 

use until the SP .̂ ilroad retiied those cars frora service. The plant also receives a vanety 

of raw materials for use in the manufacrjnng process, none of which are presently 

shipped directly to the plant site by mi. Our facility has always been ripen to reciprocal 

switching and the S? and LT took turns handling the switching service, six months a: a 

time, until an agreement was made for the L'P to handle ali our switching. Man-ero 

product is shipped all over the country with consistent vol'jme into the Soutbeait a.id the 



ATTACHMENT I 



Gardner Smith (U.S.A.) LL.C. 

commooity House 26877 Northwestern Hwy 
Suite 212 
Southfield, Ml 48034 
Telephone :(810) 357-3880 
Facsimile ;(810) 357-4288 

M KIFIKD STATFMFNT OF STKN F SII.VFR 

MV .SAME IS STEVE Sll.V t-R AND I AM TRADING DIRECTOR FOR GARDNER SMITH 
(LSA)L.L,C„ 

MV BL'SINESS ADDRESS IS :68'7 NORTHWESTERN MIC WAY. Sl'ITE 212 SOUTHFIELD, 
MICHIGAN 48034, IN MV POSITION. I AM '"vtSPONSIBLE FOR ALL .ASPECTS OF TRADING 
VEGETABLE OILS INCLUDING MOTOR AND RAIL TRANSPORTATION, THE PURPOSE OF MY 
STATEMENT IS TO SUPPORT THE EFFORTS OF THE Bi RLINCiLON NORTHERN AND SANTA 
FE RAILWAY C(),MPANV c SNSF-) TO Sf:R\ E OUR FACILITILS AT NEW ORLEANS. 
LOUISIANA OR SUB PORTS OFAVONDALE AND HARVEY. LA,. THROUGH RECIPROCAL 
SW ITCHING IN ORDER TO RESTORE THE COMPETITIVE SITU'ATION THAT E.XTSTED BEFORE 
THE MERGER OF THE UNION PACIHC COMPANV (-UP -) AND SOUTHERN PACIFIC 
TRANSPORTATION COMPANY (SP) 

OUR INTEREST IS IN SERVICING THE TANK TERMINAL OPERATIONS AT HARVEY LA.. AND 
AVONDALE.. LA. INBOUND W Ui H VEGOILS ORIGINATING IN THE US MIDWEST AND 
OUTBOUND FOR TROPICAL OILS ( PALM AND C O C O N L T OILS) TO THE L S MIDWEST. AND 
NORTH TO CANADA. PRIOR 10 THE UP SP MERGi BOTH THE AVONDALE AND THE 
HARVEY F.ACILITV WAS OPEN TO SP VIA RECIPROCAL SWITCHING 

WE NEED SERVICE BY BNSF AT THESE FACILITIES TO REPL.ACE THE COMPETITIVE 
OPTIONS AVAILABLE i^KIOR TO THE MERGER AND VV E BELIEVE THAT BNSF WILL BRING 
COMPETITIVE RATES TO THESE MOVEMENTS AND PROVIDE BETTER. TIMELY SERVICE 
FOR SEVERAL OF THE ORIGIN AND DESTIN.XTION LOCATIONS 

WHILE WE DID NOT PARIICIP,\TE IN THE UP SP MERGER PROCEEDING. \V E EXPECTED 
THAT BNSE WOULD HAVE .ACCESS TO THE AVONDALE AND fUXRVEY FACILITIES, 

\EB«FjC\T»0 \ : 
STI \ f SII \ ER BEING DULV SW ORN Df POScS AND SAVS THA T HE HAS READ THE FOREGOING 
vVVHMKN I AND THt CONTI N I s I H.KRKO) ARE THI E AND CORRECT TO THt BF.ST OF HIS 
\*OWLEDGE ANL) Ht l^f 1 

STEVE SILVER 
IR.XOING DIRECTOR 
(.ARDM R SMITH (USAil .L.C 

SUBSCRir.ED AND SWORN TO BEFORE ME THIS :OTH DAY OF JU' Y. 1997. 

NOT APV PUBLIC ^ 

M'i CCMN:;S-.>ION E.XPIRES 0/3C/C I 

CHEflYL E. HENDRY 
Notary Public Oakland Courty, Ml 
My awimHilon ExpwK 6'3QiPl 



ATTACHMENT J 



VF.KIMED Sl .ATFMtNT 

OF 

J RON BRINSON 

My name is .1 Ron Brinson and 1 .mi Prciidcnt .niul Chief i NCCulu c Officer lur the Port of 

.Ncu Orleans. M> bu.suics3 jddiess is 1.5.50 Port oi New Orleans Place. The purpose of my 

stalv-menl i.s .support lor the etlurlv of The Builington Nurihern aixi SanU I'e Railway Conipany 

( 'IjNSr ; lu serve our f'eny .Sticct in Neu Ot'cins. Louif^iana. ihrough reciprocal .switching in 

order U' restore the competitive situation that cxi.sted before the mer;:er of Union Pacific Railroad 

Company î L P) and Southern Pacific I r.insporlation Company (SP). 

1 he Pcrtv Slicet Eacilily is locaicd on the Wesibank ofthe Mississippi Riser at iiule maiker 

% .\HP This terminal is comprised of a uhiu l' with a linear Ibolaae over 1.000 leel, a 160.000 

squ.uc loot transU shed, and an open sun age and marshaling area of more lhan 130.000 square leet. 

Previously served by both the UP and tiic SI'. IVii> Sireel eoniinues to be accessed by barge and 

truck hnes I Iowever. because ol the inevu-cr ot the LT and the SP and lhe absence of a rce.pioeul 

swiiehir^ agreement, rail customers are limited to one railroad tor n:ovemeni to and from ihe 

Wcstcrr. Lunited Slales. 

.\s the only po.l in the Culcd Slates .served by six Cla.s 1 railr<,ads. the Pon ofNew Orleans. 



Thm C«o<M Ooroonucn P « i Odrc* Boji 31602 
T jmoJ. R o l C * J363''2«C2 
(B-!31 872-i:0C 

Midwest, but with the heavies: volume to Texas, West Coast and Midwest customers 

could be served by rail if the right compeutive facton were i:itroduced, bm a: this time 

only truck and piggyback are in use. 

During ± e merger procseduigs, vve were aware ofthe settlement agreements 

made by the BNSF and fully expected that Marrero wouid be treated like the other "two 

for one" points were, as far as corapetidvc access is concerned. The BNSF needs to be 

given access to Man-ero lo ailow ai least a mirumal level of competiuon for the UPSP, 

and giving Celotex the opportunity to be compctinve in th.s markets tha: the BNSF 

serves. 

VERiyiCATION 

bemg duly swom deposes and says ihat he has read 

the foregoing statement and the contents thereof are true and correct to the best 

ofhis knowledge and belief. 

Subscribed and sv̂ cm :o before me on chis^ "day of !997. 

Notaiy Public 

My CoTxunission expires- '^ ^ ^ / f <f 



itscii-slon-iers. and its len.mi.s have bendilled from the eumpctition thnt cxist.s among these carriers 

llieretore. (he Port of Neu Orleans stronglv urfc. the Surface Iransportation Hor.rJ lo look 

lavoiably upon the rec|iie.s( by BN.Sf to gain access, through reciprocal suiieh service, to lhe Perry 

•sfrcol !li ' 'ilily. 

\ hIt lFirATIO.N 

Ren Brinson. being duly suorn. deposes and says that he has reotl the foreyoing 

sutement. and the contents Iheieof are true and correct to tlie best ofhis k^o^vl;,•uge and belief 

J Ron Brinson 

J/ 
Subscribed and swurn lo before ine on this Jf i dav of N'JN ember. 1997 

MN Cvurimission cxv îies at death. 

Notary Public 
j v : . , i l M- :;!!i.r -H. JTT. 

;, ,. ,;•> "̂ >" 
. ., ,1 u I ' I >• ' • ' 
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W I L U A M L . S L O V E H 

TCHAEL L O F T L ' S 

i N A L D O. A V E H Y 

^ O H N H , 1.E S E u a 

K E L V I N o . D O W D 

B O B E B T D . B O S E N B K B O 

C H R L S T O P H E H A . M I L L S 

r H A N K . 1 . P E B O O U Z Z I 

ANDREW B . K O L E S A B H i 

S L O V E R 8e L O F T U S 
ATTDHJTETS AT LAW 

1824 SEVENTEENTH 9THJIBT, .V, W, 

WASUIMOTON, a, c, soooe 

SOS 3 4 7 - n r o 

October 23, 199 7 

BY HAND DELIVERY 

Honorable Vernon A. Williar.-
Secretary 
Surface Transportation Board 
Case Control Branch 
12tb Street & C o n s t i t u t i o n Avenue 
Washington, D.C. 20423 W3 

Re Finance Docket Nos 

N.W 

327 6 0 and 3 2760 (Sub-No 
21) Union P a c i f i c Corporation, et a l . --
Control and Merger -- Southern P a c i f i c R a i l 
Corporation, et a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-
please f i n d a separately packaged o r i g i n a l 
copies of the HIGHLY CONFIDENTIAL VERSION o 
Entergy Services, Inc. and Entergy Arkansas 
t i o n Of Decision No. 44, Or In The A l t e r n a t 
Condition (ESI-28) (the ' P e t i t i o n " ) , which 
seal i n accordance wi t h the procedure set f 
1104.14. In a d d i t i o n , please f i n d an o r i g i 
(25) copies of the PUBLIC. REDACTED VERSION 
29). In accordance wi t h p r i o r orders i n th 
alafj enclosed a VJordperfect 5.1 d i s k e t t e co 
CON''J'.l ''^.'J VE"S"̂ ON of the P e t i t i o n . 

referenced proceeding 
and twenty-five (25) 
f the P e t i t i o n of 
, Inc. f o r Modifica-
i v e . For A d d i t i o n a l 
i s being f i l e d under 
o r t h at 49 C.F.R. § 
nal and tw e n t y - f i v e 
of the P e t i t i o n (ESI-

i s proceeding, we have 
nt a i n i n g the HIGHLY 

i n d i c a t e r 
r e t u r n i n g theris 

•^L. . j f th>-ise t i l i n g s are enclosed. K i n d l y 
^: l^nrj bv time-: --.tamping these copies and 



The Honorable Vernon A, Williams 
October 23, 1997 
Page 2 

Thank you *or yon-^ ''ttentior ••o t h i s matter, 

".incor V, 

C. Michae. Lof zus' 
An Attorney f u r Entergv Services, 

Inc. and Entergy Arkansas, Inc. 

CML/raw 
Enclosures 

cc: 7jrvid E. Roach I I , Esq. 
Paul A. Cunningham, Esq, 
Parties of Record 



ESI-29 

BEFORE THfc 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNICN 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC .RAILROAD COMP.ANY 

CONTROL -AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, Sv,''T"ERN 
PACIFIC TRANSPORTATION CCMP̂ cJ. 
ST. LOUIS SOUTHWESTERN Rf.ILWAY 
COMPANY, SPCSL CORP., AND THE 
DEN̂ /ER AND RIO GRANDE WESTERN 
RAILROAD CO.MPANY 

^ •• - n e s ''̂ Gcket Mes 
'nd :2"60 (Sub-No. 

PETITION OF ENTERS SE' S, INC. 
AND ENTERGY ARKANfcA'-. "̂OR 

MODIFICATION OF DECISION No s IN 
THE ALTERNATIVE, FOR ADDITIONA- v. STTT'OV 

/ 

PUBLIC. REDACTED VERSION 

ENTERG/ SERVICES, IMC. and i t s 
a f i i l i a t ^ e ENTERGY ARKANSAS, INC 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth S t r e e t , N.W. 
Washington, D.C. 20036 

Dated: October 23 ,-* 1997 

By: 0. H. Storey 
Deputy General Counsel 
Entergy Services, Inc. 
.Mail Unit L-ENT-26D 
639 Loyola Avenue 
New Orieans, LA 70113 

C. Michael Loftus 
Frank J. P e r g o l i z z i 
Andrew B. Kolesar I I I 
1224 Seventeenth S t r e e t , N.W. 
Washington, D-C 20036 
(202) 347-7170 

Their Attorneys 

ENTEPtD 
Offic« o< the Secretary 

OCT 2 6 1997 

S pan oi 
Pub'.c Record 



ESI-29 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, L'NION 
PACIFIC RAILRCAD COMPANY, .AZM'D ) 
MISSOURI P.ACIFIC RAILRCAD COMPANY 
-- CCNTROL AND ME.RGER -- SOUTHERN 
FACIFIC RAIL CORPORATICN, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN .RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANY 

Finance Docket Nos. 3276G 
and 32760 (Sub-No. 21) 

PETITION OF ENTERGY SERVICES, INC. 
AND ENTERGY ARKANSAS, INC. FOR 

MODIFICATION Oi' DECISION NO. 44 OR, IN 
THE ALTERNATIVE. FOR ADDITIONAL CGNDITTON 

Entergy Services, Inc. ("ESI") and i t s a f f i l i a t e 

Entergy Arkansas, Inc. ::fcrT.erly know:, as Arkan.^ias Fewer i l i g h t 

Comcany ("Entergy .Arka::sas" c o l l e c t i v e l y , "Entergy") hereby 

p e t i t i o n the Beard to ;r.cdify Decision No, 44 i n t h i s prcceedi.ng 

servea August 12, iS96, approving the common control and merger 

of Union Pacific Railroad Company and i t s r a i l a f f i l i a t e s ("UP") 

and Southern Pacific Transportacion Company and ics r a i l a f f i l i -

ates ("SP") (col i e c c i v e l y "Applicancs"), tc address a c r i t i c a l 

s.;_aacicn thac has resulted from UP's i n a b i l i t y to provide 

Entergy with any semblance of adeq-uate r a i l transportation 

service f o r coal consumed at Entergy Arkansas' power plants. 

S p e c i f i c a l l y , Entergy requ-sts modificu.> '..i 7f the 

condition im.posed to preserve a competitive r a i l transportation 

option f o r Entergy's White Bluff Steam E l e c t r i c Station ("White 



B l u f f " ) near Redfield, AR, so as to permit Burlmgton Northern 

and Santa Fe Railway Company ("BNSF"). on an immediate but 

temporary basis, Co serve t.he White Bluff plant via i t s trackage 

rign-s over UP between Pine Bluff a.nd L i t t l e Rock, AR, rat.her 

Chan via a build-ouC from the plant tc Pine B l u f f . Entergy 

reques'-s that such mcerim BNSF service be e f f e c t i v e for a pericd 

of three years, which i s che escimacec le.ngth of time required 

for Entergy to design, permit and construct a build-out from the 

White B l u f f plant to Pine B l u f f . 

BACKGROUND 

In Decisicn No. 44, the Board granted Entergy's request 

for a condition authorizing BNSF's use of i t s trackage r i g h t s 

becween Memphis and Pine Bluff, AR- to serve the White Bluff 

plant upon completion of a 21-mile build-out from the plant to 

Pme B l u f f . Se^ Decision Nc. 44 at 154, 185, 232. This condi

t i o n , which w i l l be referred to herein as the "White Bluff 

condition," was intended to preserve a competicive alcernative to 

UF for the transportation of PRB coal (which can be originated by 

eith e r UP or BNSF) to the White Bluf f plant. Under the White 

Bl u f f condicion as imposed, however, BNSF cannot use these 

trackage r i g h t s to serve White Bluff independently of UP unless 

and u n t i l Entergy constructs the build-out l i n e . 

The Memphis-Pine Bl u f f l i n e segment i s part of SP's l i n e 
between Memphis and Houston, over which BNSF has obtained track
age r i g h t s pursua»rt to i t s settlement agreement with Applicants 
("BNSF agreement") . 



The build-out l i n e wculd p a r a l l e l UP's existma lir« 

between Fine B l u f f and L i c t l e Rock, which i s the lme UF present

i y uses CO serve the White Biutf plant. (Entergy has a private 

spur that connects the plant with UF's Pine B l u f f - L - . t t l e Reck 

l i n e at Redfield, AR.) Under t.he BNSF agreem.ent, BNSF al.=;o 

received overhead trackage ri g h t s over the UP lme between Pine 

Bluff and L i t t l e Rock, but those ri g h t s do not include the r i g h t 

to serve any shipper f a c i l i t i e s located at interm.ediate points, 

such as the white Bluff p l ane' A schematic showing these lines 

and the location of the White Bluff plant is attached hereto as 

Counsel's Exhibit 1. 

After the UP/SP merger was consummated, BNSF began 

serving L i t t l e Rock via haulage. According to i t s Quarterly 

Progress Report f i l e d m the merger oversight proceeding cn 

October 1, 1997, BNSF intends m the near future te begi.n operat

ing I t s cwn tr a i n s between Pme 5)).uff and L i t t l e Reck usm-: the 

trackage ri g n t s available to i t under the BNSF agreement. (BNSF 

Quarterly progress Report dated October 1, 1397 (3NSF-PR-5}, 

V e r i f i e d Statemenc of Ernest L. Hord at 21.) 

Notwit.hstanding the waste of societal resources entailed 
i n b u i l d i n g a duplicate l i n e p a r a l l e l to an ex i s t i n g l i n e , 
Entergy did not =;eek a ccndition requiring d i r e c t BNSF service to 
the White Blu f f plant using i t s trackage right.-s over 'IP's Pme 
B l u f f - L i t t l e Rock l i n e because, under e x i s t i n g precedent, such a 
condition wculd almost c e r t a i n l y have been denied as p u t t i n g 
Entergy i n a better p o s i t i o n than i t was i n p r i o r to the UP,/SP 
T;ercer. The build-cut condition was intended to preserve, as 
closely as possible, Entei.g^/'s pre-merger competitive transporta
cion cpcions ac WhiCe B l u f f . Finance Dockec No. 32549, 
Burlington Northern Railroad Com.canv -- Control and Meraer --
Santa Fe Pacific 3ernora"iqn. et a l . . Decision Nc. 3 8 (served 
August 23, 1995) at 68. 
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As detailed i n Entergy's March 29, 1395 Comm.ents 

(ESI-12), a i l of the PRB coal t r a f f i c presently m.ovi.-g to the 

White Bluff plant and to Entergy Arkansas' other c o a i - f i r e d power 

plant, the Independence Steam El2etric Station ("Independence") 

near .N'ewark, AR, i s prese.ntly ccm.mitted to UF which d i r e c t l y 

serves bcth plants) under a r a i l transportation contract that 

expires en December 31, 1999 (the "Interim Agreem.ent") Se^ 

V e r i f i e d Statement of Roy A. Giangrosso i n ESI-12 at 6-7. Each 

cf the two plants consumes approximately 6.5 mallion tons of coal 

annually under normal condicions; Che 13 m i l l i o n cons of coal 

transported annually to these plants m.ake Entergy Arkansas UP's 

largest single PRB coal customer. 1 I d . at 4, 6.) 

As the Board is well aware from, extensive, recent news 

T.edia coverage," and as UP nas acknewledged i.n .Appl iea.nts' Third 

Quarter 1997 Progress Report ÛP/SF- 523 m the ~.erger oversight 

proceeding, UF's service, p a r t i c u l a r l y south ef Kansas City and 

exte.-.dmg mtc .Arkansas, Cklahema and Texas, nas deterierated 

- Entergy has two r a i l transportation contracts with UP 
executed i n 1983, referred Co as Che "1983 Agreem.ents, ' which 
have been suspended while the I.nterim, Agreem.ent i s i n e f f e c t but 
which become e f f e c t i v e again (subject to renegotiation of certain 
rate terms) when the Interim. Agreem,ent expires. Under the 1983 
Agreements , Entergy i s 
ccm.mitted to ship 

to White Bluf f and Independence. 

* See, e.g.. "Wrong Track; A Big Railroad Merger Goes 
T e r r i b l y Awry In a Very Shcrc Time," The Wall Screet .lournal, 
October 2, 1997. A-ccpy of t h i s a r t i c l e i s attached hereto as 
Counsel's Exhibit 2. 
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dram.atically i n the pasc few m.onchs.̂  Encergy Arkansas has 

experienced che effects of t h i s service de t e r i o r a t i o n first-hand. 

ICS Interim Agreemenc with UP ccncams a service standard, under 

which UP has committed to transporting ccal from the PRB mdnes to 

White Bluff "Elapsed "Transit Tim.e" (which 

excludes specified time for leading coal t r a i n s at the mines and 

unloading them at the plants) of hours m the case of White 

Bluff and hours m the case of Independence. Ŝ.g the accom

panying V e r i f i e d Statement of Charles W. Jewell, Jr. ("Jewell 

V.S. ") at 5. UP's 

performance under i t s contractual service standard has been very 

poor and i t i s getting worse. 

UP's average Elapsed 

Transit Time was hours for coal t r a i n s moving to the Whice 

Bluff plant and hours for eeal trains mevir.g tc the Indepen

dence plant; these cycle tim.es exceeded the eontraetual standard 

cy an average of hours m the ease ef White Bluff and hours 

i.n the ease ef Independence. UF's average 

Elapsed Transit Tim.es ballooned to hours for White B l u f f and 

hours for Independence. On average. 

' Indeed, the Board i t s e l f has indicated that " [ t ] h e recent 
operational d i f f i c u l t i e s chac have been experienced by UP,/SP are 
well known. . . . " Finance Dockec No. 33469, Acc l i c a t i e n of the 
National Railroad Passenger Ccrporaticn Under 49 U.S.C. 24303 a.) 
-- U.nien Pacific Railroad Com.ca.-.v and Southern Pacific Transpor
t a t ion Com.pany. Decision served Septemxjer 30, 1997, at 1. UP's 
present service problem-s were further acknowledged by Che Board 
i n ics Decisicn served October 2, 1997, i n Ex Parte No. 573, Rail 
Service i n the Western United States, i n s t i t u t i n g a prcceeding to 
focus cn "the im.mi(tiiate resolution of ex i s t i n g [service] prob
lems ." Id. ac 1. 



UP exceeded i t s contracCual service scandard by hours, o^ 

%.* T.hese cycle cim.es resulted m net " d e f i c i t tonnage" 't.he 

volum.e of coal UP should have transported i n Entergv's 18 new 

aluminum trainseCs had ic m.ec ics concracced service scandard) of 

more than 

. Jewell V.S. at 6-7.' 

The ramifications of UP's increasingly bad cycle tim.es 

for Entergy Arkansas' coal tonnage are s i g n i f i c a n t . The inven-

cory of coal stockpiled at the White Bluf f and Independence 

plants, which Entergy targets at days' burn, has dwindled to 

days i n the case of White Bluff and days i n the case of 

Independence. Entergy Arkansas has had to c u r t a i l burn (and thus 

the generation of e l e c t r i c i t y ) at chese planes, and as a resulc 

che Encergy sysCem, which is economically dispatched, has had to 

pu.rchase m.cre expensive pcwer from, the g r i d a.nd use m.ere expen

sive power generated at i t s gas-fired plants. Given UF's v i r t u a l 

service -.eltdewn south of Kansas City, the s i t u a t i o n i s appreach-

UP 
exceeded i t s service standard by an average of hours, or 

This means that Entergy's t r a i n s are taking m.ore than 
longer to com.plete t r a i n cycles than they shculd. 

Under the Interim Agreement, one remedy for UP's breach 
of the cycle tim.e standard is that UF a-.n "make up" a d e t i c i t 

, and 
i f i t f a i l s to do so, must pay liquidated damages 

However, as a. p r a c t i 
cal matter, UP has " r o l l e d over" d e f i c i t s 

and the cumulative d e f i c i t i s getting larger and larger. As 
Entergy alleges i n the court complainc described below .in the 
te x t , the Interim Agreemeiit dees not permit these m,ake-up provi
sions to be i j i >ifeM of UP ever meeting the contractually pre
scribed cycle times. 
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ing c r i t i c a x proportions and Entergy does noc expecc UP's service 

CO return to "normal" levels 

i n che foreseeable 

fucure. Id. ac 8. 

Entergy has repeatedly informed UP of the v i t a l im.cor-

tance cf compliance with the contract service standards, and of 

the worsening s i t u a t i o n i n terms cf inventory and reduced coal 

burn at the White Bluff and Independence plants. On September 

23, 1997, Entergy wrote to UP ana informed i t that the s i t u a t i o n 

had deteriorated to t.he point where Entergy believed UP had 

mate r i a l l y breached i t s contractual obligations under the Interim 

Agreement. In the sam.e l e t t e r (a copy of which i s appended to 

the Jewell V.S. as Exhibit CWj-2), Entergy requested UP's permis

sion to waive the 10C%-volum.e requirement of the Interim. Agree

ment and I t s eocceraticn m m.aki.ng a l t e r n a t i v e transportation 

arrangements with ether earners, m p a r t i c u l a r Ey.SF. Fmallv, 

Entergy requested assurances from UP as te i t s a b i l i t y to meet 

I t s contracted service eom.mitments m the future. 

On October 3, 1997, UP responded to Entergy's l e t t e r . 

The response, a copy of which is appended to Mr. Jewell's t e s t i -

m.cny as Exhibit CWJ-3, did not provide the kind of assurances 

Entergy requested 

UP's program f o r remedying i t s service meltdown i s very 

general i n n a t u r e a n d contains no representations aa to when i t s 
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FR3 coal service w i l l return to norm.al levels.^ 

Given UP's continuing service d e t e r i o r a t i o n and i t s 

refusal to respond to Entergy's entreaties, on October 3, 1997, 

Entergy f i l e d s u i t m t.he United States DisCricc Court for the 

Middle D i s t r i c t of Louisiana alleging that UP has mat e r i a l l y 

breached both the Interim Agreement and the underlying 1983 

Agreements due to i t s continuing f a i l u r e to meet the contractual 

service standards, and seeking both the r i g h t to terminate the 

agreements and dam.ages. Entergy Services, Inc, and En''ergv 

.Arkansas ,—Ine^——Union Pacific Railroad Comcany. C i v i l No. 97-

56--H-M3 f i l e d October 3, 1997. A copy of the ecm.plamt m t h i s 

actien is appended to Mr. Jewell's testim.cny as Exhibit CWJ-4. 

I t should be noted that the program is set f o r t h i n a 
pleading by counsel with no acccm.panying swcrn testimony. UP's 
unsworn representations aro to be contrasted with Che sCatements 
m Applicants' Progress Report dated July 1, 1997 (which did 
contain v e r i f i e d statements by UP operating o f f i c i a l s ) . In i t s 
July 1 Progress Report, UP stated that i t s coal service "has 
consistently exceeded i t s own performance goals and contractual 
performance ccmmitments for Powder River Basin coal shippers i n 
recent monchs,. Indeed, performance levels have reached a l l - t i m e 
records." Id. at 42. 
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I f the r e l i e f requested m ics complainc i s granced, Encergy w i l l 

be free frcm i t s contractual volum.e obligations to UP. 

The Board should understand that Entergy i s not asking 

i t e ither to i n t e r p r e t Entergy's r a i l transportation centracts 

with UP, or otherwise to mter:ect i t s e l f mto Entergy's contrac

t u a l relationship with UF. That is c l e a r l y a matter for the 

court m Louisiana, not the Board. Rather, Entergy i s seeking 

the Board's assistance i n enabling i t to make a l t e r n a t i v e trans

portation arrangements for transporting PRB coal to White B l u f f 

during the present UP service emergency. The acticn by the Board 

which Entergy requests herein would remove a possible im.pediment 

to Encergy's obcaining effeccive r e l i e f from the United States 

D i s t r i c t Court i n Louisiana, where i t s action for breach of 

contract is pending. 

ARGUT-IVNT 

I . THE BOARD SHCULD MCDIFY THE CCNDITION IMPOSED 
fc r ENTERGY'S BENEFIT BY FE.RMITTIXG BNSF TO 
USE ITS PRESENT UP OVERHEAD̂ TPACKAGE RIGHTS 

In Decision No. 44, the Board held that conditions to 

i t s approval of the UP,/SP merger would be im.posed i f : 

the merger produces effects harm.ful to the 
public i n t e r e s t (such as a s i g n i f i c a n t loss 
of competition) that a condition w i l l am.e-
l i o r a t e or eliminate. A condition must also 
be operationally feasible, and produce net 
public benefits. 

Decision Nc. 44 at 144. Sge, also. Union Pacific -- Control --

Missouri Pacific; >yestern Pacific. 356 I.C.C. 469, 562-565 
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^^^^2), a f f ' d ?ub. nom. Southern P g r - f i r Transp. -p. y. - r -

736 F. 2d 708 (D.C. Cir. 1984), cert, denied, 459 U,S. 12CS 

(1985) . 

The Board applied these c r i t e r i a m i.r.pcsi.ng the White 

Bl u f f ccndition. That condition requires UP to permit BNSF to 

use I t s overhead trackage rights between Memphis and Pme Bluff 

(which i t cbtained under the BNSF agreement) to serve Entergy's 

White B l u f f plant via a build-out i f and when the build-out i s 

constructed. i d ^ at 154, 185. The condicion was intended to 

preserve Entergy's pre-merger option of building out to SP at 

Pine B l u f f , thereby providing an a l l - r a i l com.petitive option to 

UP i n transporting FR3 coal tc White B l u f f . 1^^ at 154. 

In Decision No. 44 the Board alsc imposed a five-year 

oversight condition. The express rationale for t h i s ccnditicn 

was to: 

r e t a i n j u r i s d i c t i o n to im.pcse additienal 
rem.edial ccnditicns i f , and to the extent, we 
determine that the conditions already im.cosed 
have not effect-.vely addressed the eem,ceti-
t i v e harm.s caused by the ;'-erger. 

I d ^ at 145. The oversight ccnditicn furcher required that bcth 

.Applicants and BNSF suomit quarterly progress reports and imple

menting plans regarding compliance with, and the effectiveness 

of, the conditions imposed. 

On May 7, 1997, the Board i n s t i t u t e d a proceeding m 

Finance Docket No. 32760 (Sub-No. 21) to implement the oversight 

condition im.posed m Decision No. 44. In i t s Decision No. 1 i n 

the oversight pro*re;..iing, the Board r e i t e r a t e d that, by imposing 

-10-
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the oversighc condition, :c intended recain l u r i s d i c c , 

impose additional rem.edial conditions i f necessary to assure the 

e f f e c t i v e resolution cf com,peCicive problems creaced by che 

merger. Id. ac 3. 

Encergy submiCs Chac che build-ouc preservacicn cor.di-

Cion imposed f o r i t s benefit in Decision No. 44 is inadequate to 

protect i t from com.petitive harm duri:.. t'-e present UP service 

c r i s i s , and that the public interest requires that the condition 

be modified to permit BNSF immediate access to the White Bluf f 

plant i n order to provide a coal transportation a l t e r n a t i v e to 

UP. UP has proved wholly unable, m recent months, to provide 

service at the level contemplated by i t s r a i ] . ransportation 

contract with Entergy -- with the result that Entergy's coai 

inventory at boch the White Bluff and Independence plants has 

dwindled to da.ngerously low levels, requiring curtailment of coal 

curn and e l e c t r i c generation) ac t.hese plants. 

The modified condition requested by Entergy i s ocera-

t i o n a l i y feasible, and w i l l produce a net public benefit by 

enabling Entergy to continue to provide i t s customers throughout 

Arkansas with the low-cost e l e c t r i c i t y generated by che White 

Bl u f f and Independence plants.'' With respect to operational 
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f e a s i b i l i t y , BNSF already has overhead trackage r i g h t s cn UP's 

li n e between Pine Bluff and L i t t l e Rock, which i s the .ery sam.e 

line used by UP to serve the White Bluff plant.-- in i t s Occo

ber 1, 1997 QuarCerly Progress Reporc, BNSF has indicated that i t 

IS i n the process of converting i t s present hauiage arrangement 

with UP into a f v l l - f l e d g e d trackage r i g h t s operation. I t would 

be a simple matter for BNSF coal tr a i n s to use t h i c same l i n e i n 

del i v e r i n g coal to the White Blu f f plant, which i s connected to 

che UP l i n e ac Redfield, AR, by Encergy's privace r a i i spur. 

Moreover, BNSF service Co WhiCe Bluff wculd noC encail 

any additional t r a i n movements over the Pine B l u f f - L i t t l e Rock 

l i n e . The volume of coal moving to White Bluff would not change 

from normal levels; BNSF trai n s (using some of Entergy's private 

t r a i n s e t s that are now i n UP service) would simply replace UP 

tr a i n s . The only operational difference i s that BNSF coal trains 

wculd enter the l i n e from the east, at Pme Bl u f f , rather than 

from the west, at L i t t l e Rock, as UP tr a i n s do. 

Entergy recognizes that i t s proposed modification to 

the White B l u f f condition would enable BNSF to serve the White 

Bluf f plant sooner than i f i t were required to wait for Entergy 

to construct the build-out from the White Blu f f plant to Pine 

Bluff.-^ However, the public interest requires that BNSF be 

See Counsel's Exhibit 1 which shows the BNSF trackage 
r i g h t s between Memphis-Pine B l u f f - L i t t l e Rock, as well as the 
locations cf the White B l u f f and Independence plants. 

(continued...) 
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permitted access to White Bluff im.mediately, so that Entergy ran 

begin t.he process cf restoring t.he coal inventories at the White 

Bl u f f and Independe.nce plants to a level that assures coal burn 

w i l l not continue to be curtailed. 

Moreover, Entergy is .not seeking permanent di r e c t 

access to BNSF using i t s Pine B l u f f - L i t t l e Rock trackage r i g h t s , 

but only access during the present UP service c r i s i s . Entergy i s 

not sanguine that UP can return to anything approaching .normal 

service levels i n t.he foreseeable future. Accordingly, i t re

quests that BNSF be permitted to serve t.he White Bluf f plant for 

a period of three years (the estimated time required to construct 

and place i n service a build-out l i n e to Pine B l u f f ) . I f the 

build-out i s not com.pleted within three years, BNSF's a b i l i t y to 

serve t h i plant d i r e c t l y would terminate u n t i l such tim.e as the 

build-out IS completed. 

In f urther support of i t s proposed modification te the 

White Bluff ccndition, Entergy notes that i n Applicants' Third 

Quarter 1997 Progress Report f i l e d October 1, 1997 i n the merger 

oversight proceeding, UP has made cert a i n representations con

cerning i t s willingness to relieve PRB coal shippers from t h e i r 

contractual obligations i n order to help ease i t s service c r i s i s . 

In p a r t i c u l a r , UP states: 

Working collaboratively with i t s u t i l i t y 
customers m Texas, UF/SP has allowed 
shippers to s h i f t coal to other c a r r i e r s . 

continued) 
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incxudmg t r a f f i c sub-ect to UP,/SP ecn->-ac-s 
These arrangem.ents include . . . agreeing " ' 
that movements by SNSF be credited to the 
uncom.micced vclum.e m cencraccs wich volume 
commicmencs, a.nd agreei.ng to relax volum.e" 
ccm.mitm.ents where necessary te allow BNS" 
te handle t r a f f i c . 

I d ^ at 17.-^ UP has indicated that these m.easures w i l l s h i f t a 

t c t a l of four m i l l i o n tons of coal o f f i t s system over the next 

15 months. Id. at 13. 

These representations sound good on paper 

UP also represents that i t is taking stecs to have MNA 
move em.pty ccal t r a i n s from Ne-vcort, Arkansas to'pieasant H i l l , 
Missouri. Id. 

This i s a st'^p *'hat 
couid a.nd should have been taken many monchs ago. Indeed, p r i o r 
CO UP's sale of i t s l i n e serving t.he Independence plane Co che 
MNAm 1993, chis>%hcrcer rouce was used by a i i Independence coal 
t r a i n s , boch loaded and empty. Jewell V.S. at 10. 
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I I . ALTERNATIVELY, THE BOARD SHOULD IMPOSE AN 
ADDITIONAL CCNDITION PERMITTING BNSF TO 
SERVE WHITE BLUFF ON AN INTERIM BASIS 

I f the Board i s not inclined to modify the White B l u f f 

condition i n the manner requested by Entergy, then i t shculd 

im.pose a new condition permitting BNSF to serve the White Bluff 

plant as a tem.porary m.atter. Such a ccndition should allow 

di r e c t BNSF service to White Bluff, m the m.anner described 

above, fer a period of th:ree years from che effeccive date - f the 

ccndition. The condition should provide that d i r e c t BNSF s- rvice 

to White B l u f f w i l l terminate a f t e r three years i f Entergy :.as 

not completed the White Bluff build-out by then. 

The Board c l e a r l y has the authority to impose such an 

additio n a l ccndition i f i t finds i t necessary to ameliorate 

"effects harmful to the public i n t e r e s t " produced by the UP/SP 

merger. Decision No. 44 at 144. The Board has retained over

sight j u r i s d i c t i o n ^ i n the merger proceeding, and expressly 

reserved j u r i s d i c t i o n to impose "additional remedial conditions" 
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both m Decision No. 44 (at 146) and m Decision No. i m the 

separate oversight proceeding at 3).--' 

There i s no question that Entergy's present predicament 

at White Blu f f and independence is largely a consequence of UP's 

f a i l u r e to im.plement the UP/SP m.erger in an orderly manner. 

Although i t puts a somewhat d i f f e r e n t spin on i t s service prob

lems m I t s October 1 Progress Report, UF cl e a r l y has f a i l e d to 

plan properly, and has moved far too quickly, i n implementing i t s 

merger with SP. i t m.akes a nurriber of excuses for t h i s , such as 

pointing to the "time-consuming New York Dock negotiating pro

cess" and i t s lack of p r i o r understanding of "the fundamental 

f r a i l t y of SP p r i o r to the merger, r e s u l t i n g from more than a 

decade of f i n a n c i a l deprivation." I d ^ at 10. The bottom l i n e , 

owever, i s that the m.erger cle a r l y is a m.ajor factor that has 

caused UP's service to u t i l i t y eeal shippers such as Entergy 

te aeterierate te the pcmt where drastic rem.edial actien i s 

required te avoid a real e r i s i s . 

Once again, the Beard should understand that by im.cos-

ing an additional condition permitting BNSF to use i t s existi.ng 

overhead trackage r i g h t s to serve the White B l u f f plant, the 

Beard would not be either i n t e r p r e t i n g Entergy's r a i l transporta

t i o n contract with UP or otherwise i n t e r f e r i n g with the parties' 

contractual r e l a t i o n s h i p . Entergy has f i l e d a breach of contract 

Further support for the Board's authority to grant 
r e l i e f to remedy an emergency s i t u a t i o n involving t r a f f i c conges
t i o n l i e s i n the >^irected service" provisions of 49 U.S.C. § 
11123, 
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action i n federal discricc courc i n Louisiana, and i t i s for che 

court to determine i f Encergy may cerminace ics contract with UP. 

I f che court grants che r e l i e f requesced by Encergy, chen Entergy 

w i l l be in a posicion co make use of che r e l i e f requested frcm 

the Board m the instant P e t i t i o n . On the other hand, absent the 

r e l i e f requested frcm t h i s Board, Entergy m.ay be unable to obtain 

an e f f e c t i v e remedy from the court i n Louisiana. 

CONCLUSION 

For a l l of the foregoing reasons, Entergy r e s p e c t f u l l y 

requests that the Board either modify the White B l u f f condition 

imposed m Decision No. 44, or impose a new condition, i n e i t h e r 

case permitting BNSF to use i t s e x i s t i n g overhead trackage r i g h t s 

between Pme B l u f f and L i t t l e Rock, AR to serve the White B l u f f 

plant for a period of three years (the period required to design. 

-17-

J 
.1 



permit and c o n s t r u c t the bu i l d - o u t contemplated by the o r i g i n a l 

White B l u f f c o n d i t i o n ) . 

R e s p e c t f u l l y submitted. 

ENTERGY SERVICES, INC. and i t s 
a f f i l i a t e ENTERGY ARKANSAS, INC. 

By: 0. H. Storey 
Deputy General Counsel 
Entergy Services, Inc. 
Mail Unit L-ENT-26D 
63 9 Loyola Avenue 
New Orleans, LA 70113 

C. Michael L o f t u s 
OF COUNSEL: Frank J. P e r g o l i z z i 

Andrew B. Kolesar I I I 
Slover & Loftus 1224 Seventeenth S t r e e t , N.W. 
1224 Seventeenth S t r e e t , N.W. Washington, D.C. 2003 6 
Washington, D.C. 20036 (202) 347-7170 

Dated: October 23, 1997 Their Attorneys 
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Counsel's Exhibit 2 

THE WALL STREET JOURNAL THURSDAY, OCTOBER 2, 1997 

Wrong Track 

A Big Railroad Merger 
Goes Terribly Awry 
Ina Very Short Time 

Union Pacific Is Hammered 
Over Service and Safety; 
Have Patience, It Says] 

Have Vou Seen Our Rice? 

By DA.MEL MA( IIALAB,\ 
t l a t f « r p o r i r r o / T i i r W A I L Srn f J C L R N . L 

IIS railroad sa/eiy record, marred by 
inree fatal crashes in three months, is 
bein? charactenzed as a fundamental 
oreakdown by federal regulators. Its 
route system west of the .Mississippi River 
has slipped into near gridlock n manv 
places, with thousands of freignt cars 
backed up in the Houston area aione. Ils 
chairman was forced to publicly apologize 
in Aug\jst to us big customers 

So bad has service become that cus
tomers say Union Pacific Corp , the na-
(jon s largest railroad, r.in r .iccount for 
millions of dollars of shipments fcr weeks 
Jt a time. Riviana Foods Corp., a Te. .is 
rice producer, tried to ship a freight car: JII 
of nee from .Missouri to Tennessee in early 
.\ugust A month later, the car was spotted 
•>n a track in Devil s Slide. Utah. The latest 
word IS thar it was somewhere in Texas I 
still don t know *here it s at," says Terry 
Nickens, Riviana s dislnbulion manager.. 

Is this any way to run a railroad? 
A Major Debacle 

Union Pacifies attempts lo put to
gether the biggest rcilroad merger in 
history is fast becDmii:? one of the indus
try s biggest debacles. With high hopes 
last year, the company bought Southern 
Pacific Rail Corp. for S3.9 billion and 
promised to begin merging t.he systems 
this summer into a seanriiess link between 
tne West Coast and the Midwest 

Instead, with amazing speed, the 
merger has unraveled in recent weeks .ntu 
.1 series of service atifr safety snafus. 
Analysts estimate the carrier has already 
lost about J125 million in revenue as cus 
tomers diverted shipments. Hundreds of 
customers have threatened to take away 
bus ness, and the Federal Railroad Admin 
istration could weM impose stiff fines on 
the conpany for safely violations The 
oompany concedes that its serMce prob
lems will -'̂ uce lis third-quarter earnings 
hy \<fr to And the stock price n.is 
fallen 13% in ihe past month 

Yesterday, things goi worse The 
Dallas-based company said it would aoan 
don an embarrassing plan to move goods 
bv ship through the Panama Canal - , man 
tnat was rejected this week by its cus
tomers. Instead, in an even-more-remark
able step. It agreed to hand over some of its 
business to competing railroads and to 
borrow the serMces o( dozens of former 

managers from Eastern railroaas to help 
untangle tht mess. 

Surprised Observers 
The setbacks have startled industry 

observers, who only a few months ago 
expected the m.erger to go smoothly, espe
cially because Union Pacific had had a 
sterling reputation in railroading 

"They thought they coijid conquer the 
world." savs William Withuhn, transporta
tion curator at the Smithsonian Institution 
in Washington and a widely recognized 
expert on raiirjads, "They were counting 
on having a great success. But they just 
didn t plan it right. It fell apart " 

Union Pacific acknowledges that it has 
been caught by surpnse - and humbled by 
the expenence Richard Davidson, its 
chief executive, said in an interview after a 
recent meeting with more than 200 angry 
chemicals-company officials and other 
shippers ;n Houston: I never imagined m 
my wildest dreams lhat I d be down here 
apologizing for our service " Yesterdav, a 
Union Pacific spokesman said. There s 
no denying we have severe senice prob
lems, but we are making headway " 
Problems Acknowledged , 

The carrier s executives conceoe that ' 
they overestimated their ability to com- ; 
bine giant rail systems operating hundreds 
of thousands of freight cars. Its own long 
record of success, unmatched throLijn 
much of the late !?iOs and early 15?0s. na;, 
have Ijred overconlidence. We are arro
gant. ' Greg Garrison. Union Pacifie s 
Houston superintendent, said last month. 
We consider ourselves the best ' 

Union Pacific s woes raise iroubiin:,' 
Muestions about how well railroads ân 
transport goods m the nation s ever-grow 
ing economy For mere than a decade, the 
industry has been on an unprecedented 
merger binge that was supposed to give the 
remaining five powerful railroads a better 
chance at competing against trucks which 
now eam nearly SlTr of the nation s freight 
revenues. That improvement, in turn, was 
supposed to help reduce everything from 
highway congestion to air pollution to fuel 
consumption Consumers wouid gain, too, 
because railroads can haul goods about 
Jtn more cheaply than trucks can, with 
much of the saving to be passed on to 
lhe public 

But Union Pacific s problems suggest 
that the railroads are a long way Irom 
fulfilling this promise and Iha! shippers 
may be discouraged from using them, • 
Chemicals companies on the Gulf Coast ' 
have been switching to trucks whenever 
possible because Union Pacifies delays 
have cost them an estimated SlOO million in 
plant closings, lost revenues and extra 
expenses 

In Waveny Ohm. Mill b Pnde Inr a 
maker of preiabncaied kiicnens that had 
turned lo railroads U\ save money, savs it 

Hicast lum lo Hnii<' All. I'uiumn I 



Big Railroad Merger Quickly Goes Awry 

.J 

Conliiued From First Page 
has dropped Union Pacific and the railroad 
.ndustry entirely They give us excuses. 
They have derailments, floods, break 
downs, snow, just stuff you wouldn I think 
•would happen, says Armando Sanchez, 
the distribution manager. You would 
think. ;f a truck can get through, why can t 
thev' 

Moreover. Union Pacifie s headaches 
pose a threat to the next great railroad 
merger-the SIO billion breakup of Conrail 
Inc. between Norfolk Southem Corp. and 
CSX Cotp Once considered almost certain 
to be cleared by the government's Surface 
Transportaticn Board, the merger is now 
raising questions from members of Con
gress, labor unions and community lead
ers worried about a repeat performance. 
.\n Enormous Cbailense 

To be sure. Union Pacific faced an 
enormous challenge m trying to create a 
•>ystem with 36,000 miles of track and more 
than 150,000 freight cars What s more, the 
eompany it was buying. Southern Pacific, 
was the weakest of the major railroads, it 
suffered from inadequate investment in 
freight yards and locomotives. Some in
dustry executives, who jokingly called it 
the Suffering Pacific, say it couldn t 

have •>urvived on its own over the long 
haul 

Nevertheless, Union Pacific officials 
hoped that the merger, which became 
effective ;n September ;996, wouid yield 
huge rewards, nnt only through major cost 
iavines Sut by ,rcreasing freight business 
with more-direct routes between the Mid
west .ind West L'3ast. Southerr, Pacifies 
•najor routes stretch in a great arc from 
Portland, Ore.. :o Los Angeles. Houston. 
St. LOUIS and Chicago, Union Pacific forms 
a large funnel hke system, from the ,Mid 
wes; :o Salt Lake City, wuh branches to 
Seattle. Oakland. Calif., and Los Angeles. 
Combining the two. Union Pacific prom 
;sed. would slash delivery times as much 
as Ẑ Fr. more than enough to wm new 
business. 

But company officials concede that 
they badly underestimated the number of 
(.rews and locomotives they would need; in 
part, tney relied on their past success in 
acauiring other railroads. Those mergers 
allowed Union Pacific to lay off great 
numbers of employees and still keep the 
trains runn ng. But instead of adding to z. 
combined work force of J3,0OO, the com
pany iiffered buyouts to more than l,(XK) 
workers at a time when freight shipments 
were ixwming nationwide 

We miscalculated,' says Mr Garri
son, the Houston supcrintendeni. It upset 
a lot of customers ' >• 
The Houston Trouble 

The company also cut back operations 
i t an important railyard near Houston, 
sbifting JOO freight cars a day to the bigger 

.6ut overtaxed Englewood yard in Houston 
;o miles away The result: Withm a few 

.weeks, the bigjer yard was swamped 
causing delays of as long as a month in ! 

•various areas. The yard is like a coffee ! 
'fui> < .Hireadv imi filled. ' s.ivs RK k ' 

('arswell, a yard manager at Englewood. 
It just overflowed. ' 

In a railroad, delays it i hub can 
TuicKly spread throughout the system-
md this one did in a big way. By August, at 
the start of the peak season for snipping 
holiday merchandise, trains were backed 
up for miles along the Gulf Coast. 

In one T-mile stretch outside Houston 
recently, five Union Pacific freight 
trains - each with about ;00 cars - were 
backed up nose to tail; frustrated crews 
were simply taken off, leaving the trains 
inmanned. Finally, you throw up your 
hands and say the heck with this." says 
Bert Kohlt. a Union Pacific crew member 
after a particularly grueling run aboard a 
Texas-to-Chicago freight train, 

A Union Pacific spokesman says floods 
in Texas as well as numcane related dam
age in the Guif Cotist region compounded 
'he problems. The company tried to per
suade ts labor unions to agree to new 
flexible work rules, but the unions didn t go 
along until last month. By then, the snarl 
had spread to Union Pacific s facilities in 
the Los Angeles/Long Beach harbor com 
plex, where as m.any as 3.000 containerized 
shipments have been r ng up for lack of 
freignt cars, I've .ver seen it this 
bad, says David ,McLean, .̂rector ol 
global marketing for Circle international 
Inc., of San Francisco, wh-ch arranges 
freight transportation for majc firms. 

Through Its buyouts. Unior Pacific also 
encouraged an exodus of rr.any Southem 
Pacific executives and managers. *hon 
;naustr- officials said were skilled u keep-
-V.2, the weaker line eoing. They lost a lot 
•1 institutional knowledge. ' says Ed Em-
•nett, president of the .Vat.onai Industrial 
Transportation League, which represents 
ibout 1,200 rail and truck customers. 

What s more, the exodus aggravated 
the clash of corporate cultures that a 
merger would be sure to provoke. Led by 
the 6 foot 4-inch ,Mr Davidson, who sur 
rounded himself with equally imposing 
subordinates. Union Pacific runs a well 
heeled and aggressive rail operation out of 
Its Omaha. .Neb,, rail headquarters. Execu
tives there, accustomed to using the latest 
equipment to dispatch trains and repair 
tracks, were skeptical about the talents of 
many Southern Pacific people Former 
Sou'hern Pacific executives say manv of 
their suggestions were ignored You are 
merging two cultures, one that had no 
money and one that had a lot nf money, 
says Art Shoener, who resittned last week 
as Union Pacific s executive vice president 
for operations. 

Traditions Slighted i 
Most merging railroads, to bolster 

morale, have tned hard to preserve the 
traditions of their predecessors. But re 
cently. Union Pacific replaced the name uf 
i famous Sout.hern Pacific highspeed 
reighl tram, the .Memphis Blue Sireak. 

with the symbol I.MELB standing for 
Intermodal Memphis to Uing Beach iraini 

It w,(s ,in inspiration.il thing v iw Fnd 

Streak, The,Memphis Blue Streak was the 
hean and soul of the Southern Pacific But 
i l l that was lost on the Union Pacific " 'n 
response, a Union Pacific spokesman 
says; That's the least of our concems 
right now 

Yesterday, the company nu what ana
lysts descnbed as rock bottom: It an
nounced a service-recovery plan that ap
pears to mirror parts of a rescue operation 
outlined by its chief nval. Burlmgton 
Northern Santa Fe Corp. Union Pacific 
said It would temporanly divert ce.ta.n 
txjsiness. including coal, gram and aa'oj-
m.5bile snipMents. to other railroads 
ihniughout the westem two-thirds of the 
country, including Burlmgton .Northern, In 
addition. Union Pacific plans to reroute 
trains around congested hubs and use 
less-busy freigt.' /ards to handle more of 
:ts business. It also said it would operate 
fewer trains and reduce the number of 
locomotives on its faster trains and spread 
tnem around the system. 

Everyone at our company is working 
hard on restoring service to le-els that will 
satisfy our customers, ' .Mr. Davidson said 
:n a statement yesterday. 
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My name i s Charles W. Jewell, Jr. I am the Director, 

Coal Supply f o r Entergy Services, Inc. ("ESI"). My o f f i c e 

adtdress i s 10055 Grogans M i l l Road, Suite 300, The Woodlands, 

Texas 77380. 

I joined ESI (i n my present position) on March 31, 

1997. P r i c r tc j o i n i n g Entergy, I was employed by PacifiCorp, a 

large investcr-owned e l e c t r i c u t i l i t y operating i n the northwest

ern United States, as Director of Coal and Fuel Supply. I held 

that p o s i t i o n for approximiately four years. P r i c r tc j o i n i n g 

FacifiCorp, I worked f c r several coal companies, p r i m a r i l y i n the 

f i n a n c i a l and business development areas. I have a B.S i n 

Accounting from West V i r g i n i a University and a Masters i n Busi

ness Administration from Marshall Universitv. 

As Director, Coal Supply f o r ESI, I am responsible f o r 

the a c q u i s i t i o n of coal and related t r a n s p o r t a t i o n f o r a l l of the 

e l e c t r i c u t i l i t y operating subsidiaries of Entergy Corporation. 



Entergy Corporation i s an investor-owned public u t i l i t y holding 

company registered pursuant to the Public U t i l i t y Holding Company 

Act of 1935. The Entergy operating companies include Entergy 

Arkansas, Inc. ("Entergy Arkansas", formerly known as Arkansas 

Pcwer Sc. Light Company); Entergy Gulf States, Inc. (formerly Gulf 

States U t i l i t i e s Company); Entergy Louisiana, Inc. (form.erly 

Louisiana Power & Light Company); Entergy Mississ i p p i , Inc. 

(formerly Mississippi Power i Light Company); and Entergy New 

Orleans, Inc. {form.erly New Orleans Public Service, I n c . ) . ESI 

is a wholly-owned subsidiary of Entergy Corporation, and acts as 

agent f o r the a.bove-named operating companies i n acquiring f u e l 

and r e l a t e d transportation f c r t h e i r c o a l - f i r e d power plants. In 

t h i s V e r i f i e d Statement I w i l l focus i n p a r t i c u l a r on Energy 

Arkansas.' 

Th«i purpose of t h i s testimony i s to provide the Surface 

Transportation Board ("Board") with racts concerning the present 

c r i t i c a l s i t u a t i o n faced by Entergy as a r e s u l t of UP's continu

ing and very severe service problems i n transporting coal to 

Entergy Arkansas' two large c c a l - f i r e d plants i n Arkansas, the 

White B l u f f Steam E l e c t r i c Station ("White B l u f f " ) and the 

Inaepenaence Steam E l e c t r i c Station ("Independence"). I w i l l 

also demonstrate Entergy's need for modification of the White 

B l u f f build-out preservation condition imposed by the Board i n 

granting merger a u t h o r i t y to Union Pacific Railroad Company 

• I w i l l r e f e r to ESI and Entergy Arkansas, Inc. collec
t i v e l y as "Entergy" i n my testimony. 
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("UP") and Southern Pacific Transportation Company ("SP") i n 

1996. This condition, which I w i l l r e f e r to as the "White B l u f f 

condition", i s described i n more d e t a i l on page 2 of Entergy's 

accompanying P e t i t i o n f o r Modification i n t h i s proceeding. 

I . BACKGROUND 

Entergy Arkansas produces, d i s t r i b u t e s and s e l l s 

e l e c t r i c pcwer to approximately 600,000 r e s i d e n t i a l , commercial 

and a g r i c u l t u r a l customers located i n 63 counties i n Arkansas, 

and also engages i n the wholesale power market. I t s White B l u f f 

and Independence plants c o l l e c t i v e l y consist of four u n i t s (two 

at each p l a n t ) , with a combined capacity of approximately 3,337 

megawatts. Each plant normally burns approximately 6.5 m i l l i o n 

tons of coal annually, or 13 m.illion tons i n t o t a l , a l l of which 

i s prcdured i n the southern Powder River Basin of Wyoming, and 

a l l cf which i s transported to the plants by r a i l ( s p e c i f i c a l l y , 

by UP). Entergy's present coal supply and transportation 

arrangements f o r the White B l u f i and Independence plants are 

described at pp. 5-8 of the V e r i f i e d Statement of Roy A. 

Giangrosso (who was then ESI's Director, Coal Supply) i n Enter

gy's Comments i n t h i s proceeding served March 29, 1996. 

Entergy's present r a i l t r a n s p o r t a t i o n contract wi t h UP, 

known as the "Interim Agreement", whose term runs through 

requires that lOOV of the coal 

destined to White B l u f f and Independence 

be transported by UP. unfortunately, the l e v e l of service 
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provided by UP i n transporting coal to these plants under the 

Interim Agreement i s aby.^mal. As I w i l l describe i n m.ore d e t a i l 

below, UP i s completely f a i l i n g to meet the service standards set 

f o r t h i n the Interim Agreement, with the r e s u l t that Entergy i s 

unable to receive a l l the coal these plants need to meet t h e i r 

generation requirements. Entergy has been forced to c u r t a i l burn 

(and thus generation) at these plants, and e i t h e r purchase more 

expensive power from the g r i d or use miore expensive gas genera

t i o n . 

In order to remedy the present s i t u a t i o n , which i s 

growing to n e a r - c r i t i c a l proportions due to UP's continuing 

service c r i s i s i n the south-central part of the nation, Entergy 

must supplement UP's inadequate coal transportation service w i t h 

t r a n s p o r t a t i o n by other r a i l c a r r i e r s , i n p a r t i c u l a r the Burling

ton Northern and Santa Fe Railway Company ("BNSF") -- which also 

serves the PRB mines i n Wyoming -- at White B l u f f . " I t i s f o r 

t h i s reason that Entergy i s requesting the Board to m^odify the 

White B l u f f c c n d i t i o n previously imposed i n approving the UP/SP 

m.erger to enable BNSF to serve the White B l u f f plant immediately, 

without w a i t i n g f o r construction of the 

build-out. 

^ BNSF service to White B l u f f would enable UP to concen
t r a t e on providing service to Independence. 
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The build-out involves construction of a 21-mile l i n e 

to a connection wi t h the former SP Memphis-Houston l i n e at Pme 

Bl u f f , AR. BNSF was granted trackage r i g h t s over t h i s l i n e as a 

condition to the UP/SP merger, and the White B l u f f condition w i l l 

enable BNSF to use these trackage r i g n t s tc access the White 

B l u f f plant a f t e r the build-out i s completed. I t w i l l take 

approximately three years to construct the build-out, from 

engineering design to f i n a l completion, so com.pletion w i l l not 

occur u n t i l approximately the year 2001. In the in t e r i m , without 

the r e l i e f requested herein, Entergy must r e l y on UP to haul coal 

to I t s Arkansas power plants -- a t o t a l l y unacceptable s i t u a t i o n 

considering UP's f a i l u r e to meet Entergy's coal d e l i v e r y require

ments . 

I I . UP's CONTRACTUAL SERVICE COMMITMENTS 

Entergy presently operates 18 t r a i n s e t s , each consist

ing of 115 high-capacity aluminum cars acquired by Entergy i n 

1995, m PRB coal service to the White B l u f f and Independence 

plants. The economics of acquiring and using t h i s equipment are 

dependent on an assured l e v e l of r a i l service. Thus, Entergy's 

Interim Agreement w i t h UP (which becam.e e f f e c t i v e i n 1990) 

contains a service standard, under which UP has committed to 

transporting coal from the PRB mines to White B l u f f 

"Elapsed Transit Time" (excluding s p e c i f i e d time f o r 

loading coal t r a i n s the mines and unloading them at the 

pla n t s i cf hours i n the case of White B l u f f and hours i n 



the case of Independence. I f UP f a i l s to meet i t s 

Elapsed Transit Time , i t then 

has a d e f i c i t , which i t m.ust make up 

I f UP incurs a d e f i c i t and 

f a i l s to make i t up i t i s obligated to pay 

Entergy l i q u i d a t e d damages 

UP i s a.lso under an express contractual o b l i g a t i o n to 

exercise good f a i t h i n avoiding the creation of d e f i c i t s . I t i s 

Entergy's p o s i t i o n that the make-up and l i q u i d a t e d damages 

provisions of the Interim Agreement are not intended to be used 

as substitutes f o r contract t r a n s i t tim.e requirements i n the 

chronic, pervasive manner that UP has resorted to i n recent 

years.^ 

^ V i r t u a l l y i d e n t i c a l service standards are also contained 
i n Entergy's o r i g i n a l r a i l transportation contracts w i t h UP and 
i t i then-partner, the**Chicago and North Western ("CNW"), and wi t h 
Missouri Pa c i f i c , which were signed i n 1983. These agreements 
are also described i n Mr. Giangrosso's V e r i f i e d Statement f i l e d 
as part of Entergy's Comments of March 29, 1996. 
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) 

UP's average Elapsed 

Transit Time was hours for coal t r a i n s moving to the White 

Bl u f f plant and hours for ccal t r a i n s moving to the Indepen

dence plant. These cycle times exceeded the contractual standard 

by an average of hours i n the case of White B l u f f and hours 

i n the case of Independence. 

UP's average Elapsed Transit Times ballooned to hours 

for White B l u f f and hours for Independence. 

these t r a n s i t times soared 

even f u r t h e r , to hours and hours, respectively. On aver

age, UP exceeded i t s contractual 

service standard by hours, or %. UP 

exceeded i t s service standard by an average cf hours, or 

%. UP exceeded i t s service standard by an 

average of hours, or %. 

These poor cycle times resulted i n d e f i c i t tonnages --

the volumes cf coal by which UP f e l l short of the quantity i t 

should have transported i n the t r a i n s e t s provided by Entergy had 

i t met i t s service standard --

In 

addition, UP has effectively "rolled over" d e f i c i t s 

, and the cumulative d e f i c i t stood at about 

** .We are seeing 
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1 no improvement i n UP's cycle times 

and the d e f i c i t i s growing at an accelerated rate. 

As a d i r e c t r e s u l t of UP's dismal performance i n 

j transporting coal to the White Bluff and Independence plants, 

the inventory cf coal stockpiled at the plants which Entergy 

f attempts to keep at a ±evel equal to days' projected coal 

burn, has ra p i d l y dwindled. At present, the inventory am.ounts 
\ 

to only days at White Blu f f and days at Independence. The 

'. l reduced inventories, with no prospect of improvem.ent i n UP's 

service, have resulted i n Entergy Arkansas' c u r t a i l i n g burn (and 
1 

/ thus the generation of e l e c t r i c i t y ) at these plants. As a 

V r e s u l t , the Entergy system (which i s economically dispatched) has 

' had to purchase more expensive power frcm the g r i d and s h i f t more 

generation tc i t s expensive gas-fired clants. Given UP's v i r t u a l 

• service meltdown south cf Kansas City, which Entergy does not 

J expect UP tc be able tc remedy m the foreseeable fu t u r e , the 

^ s i t u a t i o n i s becoming c r i t i c a l for Entergy (and, I understand, 

/ f c r other u t i l i t i e s p a r t i c u l a r l y i n Texas). 

i 
ENTERGY'S ATTEMPTS TO USE ALTERNATE RAIL SERVICE 

Entergy has repeatedly informed UP of the v i t a l impor

tance cf compliance wit h i t s service commitments under the 

; Interim Agreement, and of the worsening s i t u a t i o n i n terms of 

--\ inventory and reduced coal burn at the White B l u f f and Indepen

dence plants. E n t e r ^ has had several meetings and conference 

i c a l l s w i t h UP, tc no a v a i l . F i n a l l y , on September 23, 1997, I 
) .8-



wrote to UP's Senior Vice President i n charge of coal marketing 
) 

ana transportation. Art Peters, and informed him that the situ a 

t i o n had deteriorated to the point where Entergy believed UP had 

i m a t e r i a l l y breached i t s contractual obligations under the Interim 

Agreement. A copy of my l e t t e r to Mr. Peters i s attached hereto 

as Exhibit CWJ-1. 

^ My September 23 l e t t e r also requested UP's permission 

to waive the 100%-volume requirement of the Inte r i m Agreement, 

and sought UP's cooperation i n making a l t e r n a t i v e t r a n s p o r t a t i o n 

arrangements wit h other c a r r i e r s , i n p a r t i c u l a r BNSF. F i n a l l y , 

; we requested d e f i n i t i v e assurances from UP as to i t s a b i l i t y to 

meet i t s contracted service standard i n the f u t u r e , and indicated 

that the matter had to be resolved by September 30, 1997. 

Mr. Peters did not respond to my September 23 l e t t e r 

u n t i l l a t e on October 3, 1997 (af t e r the lawsuit discussed below 

j had been f i l e d ) . A copy of Mr. Peters' October 3 l e t t e r i s 

^ attached hereto as Exhibit CWJ-2. Tc say the least, his response 

J did not provide the kind cf assurances Entergy had requested 

i 

I 
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Equally important, Mr. Peters' October 3 l e t t e r r e j e c t 

ed Entergy's request that UP waive the volume requirements of the 

Interim Agreement and cooperate with Entergy i n arranging a l t e r 

native transportation service with other c a r r i e r s to help Entergy 

through the present c r i s i s . 
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Given UP's continuing service de t e r i o r a t i o n ^ and i t s 

refusal to respond i n a meaningful way to our reqi'ests f c r 

cooperation i n resolving the present c r i s i s , on October 3, 1997, 

Entergy f i l e d s u i t m the United States D i s t r i c t Court for the 

Middle D i s t r i c t of Louisiana alleging that UP has m a t e r i a l l y 

breached both the Interim Agreement and the underlying 198 3 

Agreements due to i t s continuing f a i l u r e to meet the contractual 

service standards, and seeking both the r i g h t to terminate the 

agreements and damages. Entercry Services. Inc. and Entergy 

Arkansas, Inc. v. Union Pacific Railroad Com.pany, C i v i l No. 97-

967-B-M3 f i l e d October 3, 1997. .A copy of the complaint i n t h i s 

action i s attached hereto as Exhibit CWJ-3. 

The modified condition being sought here would rem.ove 

an impediment to Entergy obtamiii'^ e f f e c t i v e relie'f thrcugh the 

federal court action. With the modified condxtion, Entergy wculd 

be able to m.ake a l t e r n a t i v e transportation arrangem.ents wit h 

BNSF. 

IV. CCNCLUSION 

UP'S present service d i f f i c u l t i e s are a d i r e c t r e s u l t 

of I t s haste and f a i l u r e tc plan adequately i n implementing i t s 

m.erger wit h SP. Entergy urgently needs the Board's help i n 

) 

• As an exam.ple of how bad things are, cn September 29, 
199" cne of our t r a i n s was released a f t e r unloading at the White 
B l u f f plant. U? then^took the empty t r a i n to D'urand, KS, where 
i t a r r i v e d cn September 30. The t r a i n was then parked cn a 
siding and the locomotives removed. This t r a i n was f i n a l l y 
returned to service on October 11, but cther t r a i n s e i t h e r are 
not moving or have been rem.oved from service from time to time. 

-12-



obtaining s u b s t i t u t e r a i l service to make up f o r UP's merger-

related i n a b i l i t y to keep the White B l u f f and Independence plants 

supplied With coal. 

On behalf of Entergy, I r e s p e c t f u l l y urge the Board tc 

modify the White B l u f f build-out condition to enable BNSF to 

serve the White B l u f f plant d i r e c t l y , using i t s e x i s t i n g trackage 

r i g h t s over the UP l i n e that passes r i g h t by the plant, u n t i l 

Entergy i s able to construct the build-out. 

•13-
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> 29' 3562 

Charias w j«w*i(, Jr. 

September;}. 1997 

VIA F.ACSIMILE .\ND 
CERTIFIED MAILRETLTLN" RECEIPT REQITSTED 

Mr. .\rt Peters 
Senior Vice President 
&. General Manager 
L'mon Pacinc Railroad Company 
i416 Dodge Street. Room 500 
Omaha, NE 681''9 

RE; Breach of Railroad's Servce Commitments 

Dear .Mr. Peters: 

Entergy .Arkansas, Inc, currently receives rail transportation services to its 
,ALrkansas coal plants from L'mcn Pacific Railroad Company pursuant to Intenm Rail 
Transportation .Agreement lCC-NVRPI-C-0065. dated October 1. 1991. which superseded 
cenain provisions of Agreement ICC-LT-C-0505 and Agreement ICC-MP-C-0430, Upon 
termmation ofthe intenm agreement, the terms of Agreements ICC-LT-C-0505 and ICC-
.MP-C-0430 agam are applicable, subject to amendment renegotiation. 

Er.tergy's coal plants m Arkansas have expenenced significant shoruges m coal 
delivenes from Umon Pacific. As a result of these delivery shortages and Union Pacific's 
t'ailure to meet the service standards set forth m the agreement, Entergy, among other 
things, has been forced to curtail its coal bums, seek alternate fuel sources and purchase 
electnc power from other sources, all to the detnmcnt of Entergy and its ratepayers. 

Based on Union Pacific's actions and its inadequate responses to concems 
e.xpressed by Entergy representatives. Entergy beheves that Umon Pacific has breached 
;ts contracuiai obiiga f̂bns under the agreement. Specifically, Entergy beheves that Union 
Pacific, among other things, has failed and refused to abide by the contractual obligations 
with respect to cycle tmies. mmimum train lading weight and the good faith obligation to 
avoid creatmg deficit tormages. 
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While the agreement provides for deficit service payments, such pa>Tnems do not 
provide an adequate remedy. Umon Pacific's persistent and continuing failure to meet its 
cycle time commitments under '..ne agreement, and its ccr'inued failure and refusal to 

, make good faith effons to avoid deficit tonnages as required by our agreement are 
unacceptable. Such failure and refusal are causmg Entetgy substantial and irreparable 
harm, and constitute a matenal breach ofthe agreement. Among other thmgs, and without 

i waiving any other alternatives available to it. given the current near-emergency situation 
with respect to the coal inventory at the VVhite Bluff and Independence plants, Entergy 
will explore immediately options (1) with respect to the movement of coal to the 
Independence plant via Burlington Northem Santa Fe and Missouri & Northem Arkansas 

' Railroads; (2) for the barge delivery of coal to the White Bluff plant, and (3) for the 
movement of coal via BNSF to Pme Bluff, .Ajkansas, and thence vna Umon Pacific to the 

I White Blutf Plant. 

Entergy expects ihat Umon Pacific will cooperate with it m every respect in its 
efforts to make altemative transponation arrangements with altemate providers. You arc 
requested to provide mformauon with respect to any restnctions that may exist with 
respect to the .M&NA's delivery of coal to White Bluff in connection wnth BNSF. and to 

\ waive such restnctions. You are also requested to provide Entergy with a rate for the 
movement of trainloads of coal in Entergy can between a pomt of interchange with 

) BNSF at Pme Bluff. .Arkansas, and the White BlutTplant that can be used m combmation 
J with a BNSF rate from the Powder River Basm mmes to Pine Bluff. 

j .Additionally, Entergy demands adequate assurances from the Union Pacific as lo 
i its ability to meet its cycle time commitments under the agreement from this date 

forward, and as to its ability to transport all deficit tonnage that has accrued and that will 
accrue so as to become completely current and remam current. In order to receive 
adequate assurances with respect to these issues, it will be necessary for Umon Pacinc to 
provide documentation sufBc'cnt to enable Entergy to perfonn a due diligence review of 

* Umon Pacific's opcranons with a view toward sansfying itself with reasonable cenainty 
as to Umon Pacific's ability to perform m accordance with any such assurances. Entergy 
expects that Union Pacific will cooperate in making mformaaon available for this 

\ purpose. 
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While Entergy will ^ t pursuing these altematives. it in no way considers these to 
be the only remedies available to it. Under the circumstances. Entergy intinds to evaluate 
all of its remedies. We pian to resolve this matter no later than September 30, 1997. 
Please contact me immediately so that wc may discuss this matter. 

Sincerelv. 

jb 
cc: 

bcc: 

James F Kenney 

Ms. Kelly Cupero 
Mr. Chris Mills, Slover & Loftus 
Mr. Bud Storey 

.J 
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OR;C-;^),^L PILED 
•J^DC i O/LA 

UNITED STATES DISTRICT C(XTRT 

MIDDLE DISTRICT OP LOUISIANA -/O j - 3 PH 

KNTBRGY SERVICES, INC. AND 
BKTESGY AAXANSAS, INC., 

PLAINTIFFS, 

VERSUS 

DNION PACIPIC RAILROAD COMPANY, 

DEFENDANTS. 

CLERK 

CV NO. ^ " 1 - P y / V l ^ 

C O M P L A I N T 

Plaintiffs, Entergy Services Inc. ("ESI") and Encergy 

Arkansab, Inc. ("Entergy Arkansas") (collectively referred to 

herein as "Entergy"), complain of defendant Union Pacific Railroad 

Company ("UP") as follows: 

Jurisdiction and Venue 

1. 

This i s a c i v i l action in which the matter in controversy 

exceeds the sum or value of y/'j.OOO, exclusive of interest and 

costs, and is between citizens of different states. This Court has 

jurisdiction of the parties and the subject matter pursuant to 

28 U.S.C. 5 1332. 

2. 

Venue is properly in rhiy Court pursuant to 28 U.S.C. 

51391(a), because UP^residea in this judicial d i s t r i c t ; UP owns, 

controls and operates railroad lines and other f a c i l i t i e s 
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^ throughout the state of Louisiana, including extensive business 

operatlona and properties m parisues included within the Middle 

Distr ic t of Louisiana. 

The Parties 

3. 

Entergy ArJcaneaa, formerly known aa Arkansas Power & Light 

Cotnpany, is an Arkansas corporation with i t s principal place of 

business in Arkansae. I t operates and holds t i t l e to an interest 

in the electric generating stations described below in t 6, and ia 

a wholly-owned subsidiary of Entergy Corporation, an investor-owned 

public u t i l i t y holding company organized and existing under the 

laws of Delaware and registered pursuant t:o che Ptiblic Utility 

Holding Company Act of 1935, and having i t s principal place of 

business in New Orieans, Louisiana. Entergy Arkansas produces, 

distributes and s e l l s electric power at re t a i l in Arkansas, engages 

in wholesale sale of power, and through a system of entitlements to 

energy produced by each Entergy operatiag company, distributes 

electric power throughout Entergy's aervice area in the states of 

Louisiana, Texas, Mississippi and Arkansas. 

4. 

Plaintiff ESI is a wholly-o%fned subsidiary of Entergy 

Corporation. ESI i s a corporation organized and existing under the 

laws of the State of Delaware, and having i t s principal place of 

business in New Organs, Louisiana. gsi acts aa an agent for 

Entergy Corporation's public u t i l i t y operating subsidiaries, 

including Entergy Arkansas, and Entergy Gulf Statea, Inc., and is 

ir 
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responsible for acquiring fuel and related tran.fiportation for coal-

fired power plants operated by i t s elec t r i c u t i l i t y a f f i l i a t e s . In 

particular, ESI is responsible for procuring and arranging 

transportation of approximately 13 million tons of coal annually 

j for transportacion to, and use by, 2ntergy Arkansas at: i t s coal-

fired electric generating atationa in Arkansas. 

\ 5. 

Defendant UP i s a corporacion organized under the laws of the 

State of Utah having ita principal place of business in Omaha. 

j Nebraska, UP engages in interstate for-hire r a i l transportation in 

LfOuisiana, Arkansas and other states in the nidwestern and western 

United States. 

Bac>c<yround 

6. 

Encercry Arkansaa operates two large coal fired power plants. 

^ thf? Whice Bluff Steam Electric Station and the Independence Steam 

f Electric Statioi; (respectively referred to herein as "White Bluff" 

and "Independence"). White Bluff i s located near Redfield, i a 

j Jefferson Courty, Arkansas, and consists of two generating units 

, with a corabineo generating CvpaciCy of 1,659 megawatts ("MW") of 

electri c power. Independence i s located near Newark, in 

j Independence County, Arkansas, and also consists of two generating 

units, with a combined generating capacity of l,b78 MW. 

^ In generating electric power, Entergy Arkansas bums approxi

mately 6.5 million tous of coal at each station, for a total of 
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approximately 13.0 million cons annually at both planes. All cf 

the coal bumed ac Whice Bluff and Independence is produced in t.he 

souchern Powder River Basin of Wyoming ("PRU") and la transported 

to White Bluff and Independence by r a i l . 

8. 

Since August of 1984, Entergy Arkansas' PRB coal has been 

transported co ics Whice Bluff and Independence plants pursuant to 

Icng-cerm r a i l Cransportacion agreements. The f i r s t of these 

agreements was entered by and between Entergy ArJtJinsas, UP, and two 

UP predecessor companies, Westem Railroad Properties. Incorporated 

CWRPI") aad Chicago and North Westem Transportation Company 

("CNW"), on July 22, 1983, and provided for the transportation of 

coal originating in the PRB and destined for Bntergy Arkansas' 

White Bluff and Independence plants (r.he "UP Agreement"). A 

relaced agreemenc was execuced che same day by and between Entergy 

Arkansas and another UP predpcessor company, Missouri Pacific 

Railroad Company ("MP") (the "vfp Agreement"). (The UP Agreemenc 

and the MP Agreement are collectively referred to herein as the 

•1983 Agreements"). The 1983 Agreements became effective upon 

their approval by the Interstate Commerce Commission ("ICC") 

pursuant to 49 U.S.C. S 1Q713, and are identified as Contract 

Nuxnbers ICC-UP-C-505 and rcc-MP-C 0403. 

9 . 

The UP Agree.Te^t provided for the transportation of coal 

becween the PRB mines and Kansas Cicy, Missouri/Kansas; Che MP 

Agreement provided for rhe transportation of the same coal from 
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Kansas City. Missouri/Kansas co che White B l u f f and Independence 

plants. use of both agreementa was necessary to provide f o r the 

concinuous r a i l carriage of coal from che PRB to the White Bluff 

and Independence clants. 

10. 

On October 1, 1991, Bntergy Arkansas, UP, WRPI, CNW and MP 

entered an Interim Rail Transportation Agreeir.ent ("Interim 

Agreement"). ICC-WRPi-c-OOfiS, which was also approved by the ICC. 

The Interim Agreement i s currently i n e f f e c t . A recent amendment 

to the Interim Agreement provides chat the p a r t i e s w i l l negociate 

market-based rates for the mcveraent of ?RB coal to White Blu f f and 

Independence by r a i l s t a r t i n g i n the year 2000. 

11. 

Both the 1983 Agreements and Interim Agreemenc set f o r t h the 

rates, services and other cenns and conditions governing 

transpcrtation of coai by UP between PRB mine o r i g i n s in Wyoming 

and che White Bluff and Independence planes. The agreements 

contain confidential provisions thac p r o h i b i t disclosure of certain 

infonnation regarding these ..greements, aad Bntergy has therefore 

framed in general terms porciona of t h i s pleading relacing to the 

agreements. 

12. 

The 1983 Agreements represented the f i r s t agreements entered 

by UP and WKPI/CNW f^5r the transportation of PRB ro a l . The f i r s t 

movements under these agreemencs occurred i n August of 1984, w.nen 

WRPI f i r s t i n s t i t u t e d service Co che PRB mines from which Entergy 
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Arkansas purchased (and purchases) coal for use in generating 

electricity at the Wliite Bluff and Independence plants. 

13. 

Pursuant to the terms of the 1983 Agreementa and the Interim 

Agreement, Entergy Arkansas is obligated co ship, and UP is 

obligated to transport, a certain minimi«n volume of coal each year. 

14. 

Both the 1963 Agreements And the Interim Agreement include a 

number of provisions that describe UP's commitments conceming the 

service to be provided in connection with the contract movements to 

Whice Bluff and Independence, including but not limited to the 

following: 

(a) UP haa a duty to transport a l l coal tendered by Entergy 

Arkansas within a defined average elapsed transit time. 

(b) If UP f a i l s to meet the transit time standard, and as a 

result, f a i l s to transport the required volume of coal 

during a defined time period. UP must transport (in itg 

own railcars) che shortfall to Entergy Arkansas within a 

certain time thereafter. I f UP f a i l s to do so, UP must 

pay a prescribed amount ot liquidated dainages to Entergy 

Arkansas. 

(c) UP is expressly obligated to exercise good faith effor*3 

to avoid creating any deficit Connigea. 

>• 15. 

Among other things, che purpoae of the contract provisions 

described in paragraph 14, herein, i s to optimize the productivity 

/ 
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cf Entergy Arkansas' railcar fleet and to assure an adequate aad 

continuous supply of coal to .T^amcain eleccric generacion at 

Entergy Arkansas' White Bluff and Independence plants. As the 

parties expressly stated m che 1983 Agreements, i t was cheir 

"desire chac che concractual arrangement promote maximum equip.neat 

utilization and transportation efficiency and provide a l l parties 

with economic incentives." 

16. 

In reliance on the aervice standards and ocher contractual 

provisions described m paragraphs 14 and 15 herein (collectively 

referred co .herein as "the service standards") , in 1995 Entergy 

Arkansas replaced i t s fleet of steel railcars used for the 

transportation of coal frorc the PRB to the White Bluff and 

Independence plants with a uleec of higher-capacity aluminum 

railcars, «ind rade certain modifications to the coal unloading 

f a c i l i t i e a at both planes, at a total capital cost in excess of 

$100 million. 

The Controverav 

17. 

In spite of che scaced intent to promote maximum equipment 

utilization and transportaticn efficiency, and the obligation to 

Take A good faith effort co avoid creating deficit tonnages, LT has 

ccneiatently ignored i t s contractual service commitments Co Entergy 

Arkansas, and has br»ached. and continues to breach, che service 

sta.idards by: 

(a) Ccntmually tailing to meet the cranaic cime standard. 
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^ (b) Continually failing Co comprise Crams of che required 

length. 

18. 

Entergy has repeatedly infonned UP of the v i t a l importance of 

compliemce with the service standards, and the consequent impact of 

UP's failure to meet these standards on Encergy Arkansas' ab i l i t y 

CO plan and provide eleccric u t i l i t y service to i t s cuatooiers. 

19. 

Despite Entergy's efforts, UP haa refused to either correct 

the service deficiencies, or provide adequate assurances that i t 

would (or could) take the necessary steps to assure i t s ability to 

comply with i t s contractual service commitments to the end that 

Entergy i s confronted with an escalating d e f i c i t in i t s coal supply 

which has forced curtailment of power production and reduced 

reserves to a c r i t i c a l level. 

20. 

Bntergy Arkansas has fully complied with a l l of i t s obliga

tions and reaponaibilitieB under i t s contracts with UP. 

21. 

Under the terma of che 1983 Agreementa and the Interim 

Agreement, Entergy ia not free to seek alternative transportation 

of coal for the Whice Bluff and Independence plants. Unless 

Encergy i s freed from this restriction, Encergy ia precluded trom 

taking action Co enaure the r e l i a b i l i t y of ita system, and as a 

consequence, both Entergy and i t s cuccomers may suffer irreparable 

harm. 

) 

f 
l^i - 8 
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COONT I 

BSSACB OP CONTRACT 

22. 

Encergy hereby realleges and incorpcraces by reference 1-21 

of thia Complaint. 

23. 

In entering the 1983 Agreements and che Interim Agreement. 

Entergy Arkansas reasonably expecced ch^c UP would 3ub3Cantia.^ly 

perform i t s contractual promises r e l a t i n g to the aervice standards, 

and p a r t i c u l a r l y the atated intent to promote maximum equipment 

uci l i z a c i o n and Cransportacion e f f i c i e n c y and the express 

commitment to exercise good t a i t h e f f o r t s to avoid the creation of 

d e f i c i t tonnages. 

24. 

Rather than promote maximum equipment u t i l i z a t i o n and 

cransporcacion e f f i c i e n c y and exercise good f a i c h . UP ĥ aa iascead 

persiscently f a i l e d to meet i t s ducy to comply with che service 

standarda. 

25. 

UP's persistent f a i l u r e to meet the service atandarda has 

caused, and i a continuing to cause, substantial hardship co Entergy 

and has s u b s t a n t i a l l y impaired, and w i l l continue to impair, che 

a b i l i t y of Encergy Arkansas co aetve ic racepayers. 

>• I 26. 

In encering Che 1983 Agreemencs and che Interim Agreemenc, 

Entergy Arkansas r e l i e d on UP's agreement to provide service i n 

- 9 
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^ accordance with Che aervice standards and did not expect that UP 

would persiatently f a i l to comply wich Che service scandarda. 

27. 

Encergy alao reasonably relied on UP's commicmenc in Chp 

Incerim Agreemenc to exercise good faith co avoid creating deficit 

tonnages, and reaaonably did not expect than UP would engage in a 

practice of creating and cumulating (rolling over) de f i c i t tonnages 

in lieu of meeting the contractual elapsed transit Cime standard. 

28. 

AS a direct and proximate result of UP's failure to meet the 

aervice standards, Entergy and Entergy Arkansas have been deprived 

of maximum equipment utilization and transportation efficiencies i a 

encering the 1981 Agreementa and the Interim Agreement. 

) 29. 

The liquidated damages remedy contained in the 1983 Agreements 

and the Interim Agreement was noc intended to apply to chronic, 

per^-asive failures to meet the railroad service standards, such as 

have occurred. 

30. 

By persistently failing to meec che aervice standards, UP has 

macerially breached and repudiaced che 19 8 3 Agreements and the 

Interim Agreement. 

10 
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I 

Entergy has provided UP with an opportunity to cure the above-

described breach and UP haa exhibited an inability, or 

unwillingneaa, to correct che same. 

32. 

As a direct and proximate result of chis breach, Encercry haa 

incurred damages relacing Co, inter a l i a , the cost of replacement 

power, the loss of sales and revenues aasociated with curtailing 

production from che plants in question, and other costs and 

expenses associated wich che UP's failure Co provide adequace r a i l 

Cranaporcacion service, in an amounc in excess of $1 million. 

COUNT I I 

BR£ACB OP COVENANT OF GOOD FAITH 

33. 

Encergy hereby realleges and incorporaces by reference 11 1-32 

of Chis Complaint. 

34. 

In entering che 1983 Agreements and the Interim Agreement, the 

parties stated their desire Co proraoce moucimum equipment 

utilization and cranaporcacion efficiency ai'd UP expressly 

commicced co exercise good faich Co avoid che creacion of deficit 

connagea. 

35. 

Under i t s contractual commitmerts to Entergy, UP hab both aa 

implied and express duty to cooperate with Entergy in order to 

accomplish the seated objectives sec forth in paragraph 34 herein. 

- 11 -
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\ 36. 

J 

UP haa reftised Co comply wich che service aCandarda, which 

were intended co ensure maximum equipment ucilizacion and 

cranaporcacion efficiency, and has been unable, or unwilling, Co 

ccrrecc pasc deficiencies in aervice. 

37. 

UP has engaged in a praccice of creating and cumulating 

(rolling over) deficit connagea, rather than f u l f i l l i n g i t s 

contractual commitment to act in good faith cc avoid Che creation 

of such deficic connages. 

38. 

While UP h.as negiecced co coaipiy with ics concractual aervice 

standarda and refused to correct auch deficiencies, UP's service to 

other PRB coal shippers has, in UP's words, "ccaslatently exceeded 

[UP'Si own perfonrance goals and contractual pei"formoUice 

commitments. .. in r'icenc .Toneha." Though service co Encergy has 

concinued co deteriorate, UP's "performance levels" for other 

customers "have reached ali-timr records." See Appl:i.canta' Report 

on Merger Condition Liiplemencation, Surface Transportation Board 

Docket No. 32760 (Sub-No. 21), Union Pacific Corporation. Union 

Pacific Company and Miaqmir-: Parifjc Cotnpany -- Control and Meraer 

SQUtaer-n Pacific Rail Corporation. Southem. Pacific 

Transportation Company, St. Louis Southwestern. Railway Company, 

SPCSL corp. and che Denver and Rio Grande Western Railroad Cc 

(OVERSIGHT: ac 42 (filed July 1, 1997). 

12 
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In ignoring and/or refusing to comply wich ica duty to satisfy 

the express service standards and stated intent aet forth in i t s 

contractual commicmenta to Entergy, while ac che same cime choosing 

CO provide "reco-d level" service to other PRB coal shippers, UP 

has breached che covenanc of good faich and f a i r dealing, and has 

otherwiae failed to act in compliance with ataadards of commercial 

reasonableness. 

40. 

As a direct and proximate result of UP's breach of the duty of 

good faith aad f a i r dealing, Entergy has in-urred dainages relacing 

to, ;"ter a l i a , the coet of replacement power, the loss of sales 

and revenues aasociated with curtailing production from the plants 

in question, and other costs and expenses associated with the UP'a 

failure to j-rovide adequate r a i l transporCation service, in an 

amounc in excess of $1 million; but such monetary damages may be 

inadequate to fully compensate Entergy for the loaaeG and harm 

which may be experienced by Encergy and ita customers. 

PBAYKR FOR RELIEP 

irEKSBPOS.B, Entergy praya for Che following r e l i e f : 

(a) that on the basi? of Counts I and I I , the Court enter a 

judgment (i) declaring that UP haa materially breached the 1983 

Agreemeots and the Interim Agreement, that because of the material 

breach those agreements are u.ienforceabxe by UP, and that Bntergy 

ia excused from perfonnance under Choae agreemencs; cinrt ( i i ) 

13 
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>̂  ordering UP Co pay damages relating to the failure to meet the 

service standards set forth in those agreementa; 

(b) that the Court, alcernacively, order UP co pay a l l 

direct, conaequencial and incidencal damagea incurred by Encergy aa 

a resulc of UP'a maceriai breach of che 1983 Agreemencs and che 

Incerim agreement; and 

'(c) chac che Courc award such ocher and further relief as i t 

deems jusc aad proper. 

TAYLOR, PORTER, BROOKS fc PHILLIPS, L.L.P. 

ToB F. Phlllipa #7532 
Fredrick R. Tull«y #7534 
Deborah E. Laab §18991 
John P. Murrill •23878 
P. 0. Box 2471 
Baton Rouge, Louisiana 7 0821 
504-387-3221 

WILLIAMS 6 ANDERSON 
J. Leon Hola«6, Ark. Bar #82078 
Jaaes E. BathAway I I I , Ark. Bar AeSOSS 
Steven M. Quattlebaum, Ark. Bar •84127 
Tventy-Second Floor 
111 Center Street 
Litt l e Rock, AR 72201 
501-372-0800 

SLOVER fc LOFTUS 
C. Michael Loftus, D.C. Bar #225730 
Oxnatopher A. Mills. D.C. Bar #449325 
Fr»nk J. P«rgoli«xi, D.C. B*r •40S174 
1224 SeTentaenth Street, N.W. 
Washington, D.C. 20036 
202-347-7170 

Attomeys for Bntergy Arkansas, Inc. and 
Entergy Services, Inc. 
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VERIFICATION 

STATE OF TEXAS ) 
) SS: 

COLINTY OF MONTGOMERY ) 

Charles W, Jewel). Jr„ being duly sworn, deposes and sa>s ihat he has read 

the foregoing venfied statement, knows the contents thereof, and that the same are true as 

stated, except as to those statements made on information and belief, and as to those, that 

he believes them to be true. 

Subscnbed and swom to before me 
this y>- day of October, 1997, 

Notan. Public for Montgomery County. Texas 

My Commission expires C^-/"^ • sec / 

JANET LOLL 
.'̂ rj NOTARY PUBLIC 

State of Texas 
\^r'V/ Cowm Exp 0*~ 17-2001 \ 



I CERTIFICATE OF SERVICE 

I hereby c e r c i f y ch?.C I have chis 23rd day of Cccober, 

1997, caused HIGHLY CONFIDENTIAL copies of Che foregoing PeciCion 

CO be derved by hand upon Applicancs' counsel: 

Arvid E. Roach I I , Esq. 
Covingcon & Burling 
1201 Pennsylvania Avenue, N.W. 
Washingcon, D.C. 20C44 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineceench Streec, N.W. 
Washingcon, D.C. 20036 

X furcher c e r c i f y chac I caused REDACTED. PUBLIC copies 

of che foregoing Co be served by f i r s c class mail, poscage 

) prepaid, on: 

The Hon. Rcdney E. Slacer The Hon. Janec Rerc-
Secrecary " ACC'y Gen. of Che Uniced Scaces 
U.S. Depc. of Transp. U.S. Depc. of JusCice 
400 7ch'screec, S.W. lOch U Conscitucion Ave., N.W. 
Suice 10200 Room 4400 
Washingcon, D.C. 20590 Washi.igcon. D.C. 20530 

a l l ccher parcies of record i n Finance Docket No. 32760 and 

Finance Dockec Nc. 32760 (Sub-No. 21). 

Andrew B. Kolesar I I I 

J 
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• eNTERfcD • 
OHic% of the Secretary 

SPP 1 6 1997 

Part of 
Public Rocc'd 

UP/SP-3 21/CFSB-14/3NSF-8.1 

BEFORE THE 
tJRFACE TRANSPORTATION BOARD 

Finance Dockec No. 32760 

UNION PACIFIC CORPORATION, UNION FACIFIC RAILROAD COMPANY ' 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER -- ' ' "' 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC-

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY--'— 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

JOINT SUBMISSION OF THE PARTIES 
CONCERNING THE CP'̂  ^ ^-JNDJTION 

WILLIAM L. SLOVER 
JOHN H. LESELT? 
Slo v e r & L o f t u s 
1224 Seventeench SCreet 
Washingcon, D.C. 20036 
(202) 347-7170 

N.W. 

A t t o r n e y s f o r C i t y P u b l i c Service 
Board c f San Antonio 

JEFFREY R. MORELAND 
RICHARD E. WEICHER 
MICHAEL E. ROPER 
SIDNEY L. STRICKLAND 
B v r l i n g c o n NorChern SanCa Fe 

Corporacion 
3017 Lou Menk D r i v e 
P.O. Box 961G3 9 
Fore WorCh, Texas 76161-0039 
(817) 352-2353 

and 

1700 Ease Golf Road 
Schaumburgh, I l l i n o i s 
(847) 995-6S87 

60173 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporacion 
M a r t i n Tower 
EighCh and Eacon Avenues 
EeChlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law DeparCmenC 
Union P a c i f i c R a i l r o a d Company 
Souchern P a c i f i c TransporCaCion 

Company 
1416 Dodge S t r e e t 
Omaha, NebrasKa 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covingcon i B u r l i n g 
12 01 Pennsylvania Avenue, N.W. 
P.O. Box 7556 
Washingcon, D.C. 20044-7566 
(202) 662-5388 

AtCorneys f o r Union P a c i f i c 
Corporacion. Union P a c i f i c 
R a i l r o a d Company, Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company and St. Louis 
Southwestern Railway Ccmpanv 

[ a d d i t i o n a l counsel on next page] 



ERIKA Z. JONES 
ADRIAN L. STEEL, JR. 
ROY T. E,NGLERT, JR. 
KATHRYN A. KUSSKE 
Mayer, Brnwn & P l a t t 
20G0 Pennsylvania Avenue, N.W, 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys f o r The Burlington 
Northern and Santa Fe 
Railway Comipany 

September 15, 1997 



UP/SP-3 21/CPSB-14/BNSF-8 3 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Decket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOLTRI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - •-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN FACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPAfJY, SPCSL CORP, AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMFANY 

JOINT SUBMISSION OF THE PARTIES 
CONCERNING THE CPSB CONDITION 

On August 23, 1996, Applicants^' and CPSB j o i n t l y 

submitted to the STB proposed terms implementing che CPSB 

Condition. UP/SP-273/CPSB-9 ("UP-CFSB Submission"). Those terms 

consisted cf agreed-upon amendments to the BNSF Agreement and the 

Sealy Agreement. These amendments were see forch i n Exhibie A to 

Che UP-CFSB Subm.ission. 

On Augusc 30, 19S6, BNSF submicCed a reply to the UP-

CPSB Submission. Therein, BNSF agreed with a l l of the UP-CFSB 

Submission terms, except the Track No. 2 f a c i l i c i e s resCriceion. 

Thac resCriceion precluded BNSF from serving new indusC^.es or 

Cransloading f a c i l i c i e s on UF's Track No. 2 l i n e becween Craig 

Junccion and JP Junccion (Tower 112) . 

'- Acronym,s used herein are che sam.e as Chose used by Che STB 
i n Decision Nos. 44, 52 and 61. .MFRR merged inCo UPRR on 
January 1, 1997. DRGW and SFCSL merged inco UPRR on June 30, 
1997. 



2 -

In Decision No. 52, served on Sepeem.ber 10, 1996, the 

STB directed BNSF to accept the UP-CFSB implementing terms; 

reserved juagm.ent on BNSF's objection tc the Track No. 2 

f a c i l i t i e s r e s t r i c t i o n ; and authorized UP, CPSB and BNSF, "upon 

agreement of a l l three p a r t i e s , " to amend the UP-CPSB 

implementing terms. Decision No. 52, p. 6. 

In Decisicn No. 61, served on November 20, 1996, the 

STB held that BNSF cculd serve new industries and transloading 

f a c i l i t i e s on Track No. 2. This r u l i n g " e f f e c t i v e l y n u l l i f i e [ d ] " 

Che Track No. 2 f a c i l i c i e s resCriceion set f o r t h i n the UP-CFSB 

Submission. Decision No. 61, p. 12 n.34. The STB direct e d UF, 

CPSB and BNSF to make "conforming amendments to the BNSF 

agreement and the Sealy Trackage Rights Agreement" to remove the 

f a c i l i t i e s r e s t r i c t i o n . I d . 

Pursuant t c the STB's d i r e c t i v e i.n Decision No. 61, the 

part i e s have agreed upon revisions to the Sealy Agreement, and UF 

and BNSF have incorporated those revisions i n t o an agreement 

e n t i t l e d " F i r s t Supplement to the Sealy, Texas to Waco and Eagle 

Pass, Texas Trackage Rights Agreem.ent." The F i r s t Supplem.ent 

removes the Track 2 f a c i l i t i e s r e s t r i c t i o n and m.ake other 

agreed-upon conforming changes. The F i r s t Supplemenc i s appended 

as Exhibie A hereco. 

The FirsC Supplem.e.nt i s intended by the p a r t i e s to 

supersede the provisions of the Sealy Agreemenc approved by the 

STB i n Decisicn No. 52. 



Pursuant to the STB's Decision Nc. 46, UP and BNSF are 

f i i i n g simuitanecu',] y herewith a 49 C.F.R. 1130.2(d) (7) class 

exempcion noeice covering Che Sealy Agreemenc. 

On July 1, 19 97, UF submiCted an amended and reseaeed 

version of che BNSF Agreemenc. AlChough UF .and BNSF are s C i l l 

accemipCing Co resolve cerCain disagreem.enCs, 'JP, BNSF and CPSB 

have agreed on che amendmencs designed Co conform chac Agreemenc, 

insofar as iC applies Co Che CPSB Condicion, Co Decision Nos. 52 

and 61, which amendmencs are reflecced i n che July 1 f i l i n g . 



Respecefully submicced, 

WILLIAM L. SLOVER 
JOHN H. LESEUR 
Slover i LcfCus 
1224 SevenCeenCh SCreeC, N.W. 
Washingcon, D.C. 20036 
(202) 347-7170 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporacion 
Marein Tower 
Sighch and EaCon Avenues 
Bechlehem,, Pennsylvania 18018 
(610) 861-3290 

Aeeorneys f o r Ciey P u b l i c Service 
San Anton: 

JEFFREY R. MORELAND 
RICHARD E. WEICHER 
MICHAEL E. ROPER 
SIDNEY L. STRICKLAND 
B u r l i n g t c n Northern Santa Fe 

Corporat i o n 
3017 Lou Menk Dr i v e 
P.O. Box 961039 
Fort Worth, Texas 76161-0039 
(817) 352-2353 

and 

1700 East Golf Road 
Schaumburgh, I l l i n o i s 60173 
(847) 995-6887 

JAI^ES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
1416 Dcdge S t r e e t 
Omaha, NebrasKa 6 8179 
(402) 271-5000 

ARVID E. RCACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

E R ; K J \ Z . J C N E S 

. \ D R I A N L . S T E E L , J R . 

ROY T . E N G L E R T , J R . 

K A T H R Y N A . K U S S K E 

Mayer, Brown & Place 
2000 Pennsylvania Avenue, N.W. 
Washingcon, D.C. 20006 
(202) 463-2000 

At t o r n e v s f o r Unicn P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Comipany, Southern 
P a c i f i c .Rai • c r p c r a t i c n , 
Soutnern P a c i f i c T r a n s p o r t a t i 
Com.pany and St , Louis 
Southwestern .Railway ' m,pany 

Aetcrneys f o r The B u r l i n g e c n 
Northern and Sa.ita Fe 
Railway Ccrr.ca.nv 

September 15, 1997 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 15th 

day of September, 1997, I caused a copy of the foreaoing 

document, to be served by f i r s t - c l a s s mail, postage prepaid, 

cr by a more expeditious m.anner of de l i v e r y upon: 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Departm.ent of JusCice 
Washingcon, D.C. 20 53 0 

John H. Leseur 
Slover St LofCus 
1224 SevenCeench SCreec, N.W. 
Washingcon, D.C. 20036 

Premerger Nocificacion Office 
Bureau of CompeciCion 
Room 3 03 
Federal Trade Commission 
Washingcon, D.C. 20580 

Erika Z. Jones 
Mayer, Brown & Place 
Suice 6500 
2 000 Pennsylvania Avenue, N.W. 
Washingcon, D.C. 20006-1882 

Michael L. Rosenthal 



EXHIBIT 

FIRST SUPPLEMENT TO THE 
SEALY, TEXAS TO WACO AND EAGLE PASS, TEXAS 

TRACKAGE RIGHTS AGREEMENT 

THIS FIRST SUPPLEMENTAL AGREEMENT, made and entered into as cf the 
2 S - ^ day cf August, 1997, by and between UNION PACIFIC RAILROAD COMPANY, a 
Utah corporation ("UPRR"), and SOUTHERN PACIFIC TRANSPORTATION COMPANY 
a Delaware corporaticn ("SPF) (UPRR and SPT are hereinafter referred to collectively as 
"Owner"), on the one hand, and THE BURLINGTON NORTHERN AND SANTA FE 
RAILWAY COMPANY, a Delaware corporation ("BNSF") (BNSF is hereinafter referred to 
collectively as "User'), on the other hand, 

WITNESSETH: 

WHEREAS, pursuant to an agreement dated September 25,1995, as amended (the 
"Settlement Agreement"), between Union Pacific Corporation ("UPC"), Union Pacific 
Railroad Company ("UPRR"), Missoun Pacific Railroad Company ("MPRR") (UPC, UPRR 
and MPRR are hereinafter referred to coilectively as "UP"). Southern Pacific Rail 
Corporation ("SPC"), SPT, St, Lcuis Southwestem Railway Company ("SSW"), The Denver 
and Rio Grande Western Railroad Company ("DRGW"), and SPCSL Corp. ("SPCSL") 
(SPC, SPT, SSW, DRGW and SPCSL are hereinafter referred to collectively as "SP") (UP 
and SP are hereinafter referred to ccllectively as "UP/SP"), on the one hand, and 
Burlington Northern Railroad Company ("BN") and The Atchison, Topeka & Santa Fe 
Railway Company ("Santa Fe"), on the other hand, UP/SP agreed to grant certain rights 
to User, including overhead bridge rights between Sealy and Waco and Eagle Pass. 
Texas, and the right to access industries presently sen/ed either directly or by reciprocal 
switching, joint facility or other arrangement by both UP and SP and no other railroad at 
points listed in the Settlement Agreement, as well as the right tc access City Pubiic Service 
Board of San Antonio ("CPSB") plants at Elm.endorf, TX, except as otherwise provided, 
such rights to be effective upon UP's acquisition of control of SP pursuant to the 
application to the STB in Finance Docket No, 32760. 

WHEREAS, there is now in effect an agreement dated June 1, 1996 (the "Onginal 
Agreement"), entered into between the parties in compliance with the Settlement 
Agreement, pursuant to which Owner granted to User trackage rights over certain of 
Owner's tracks between Seaiy, Waco and Eagle Pass, Texas (hereinafter referred tc as 
the "Joint Trackage"), induding the right to access CPSB's Elmendorf plants under certain 
specified terms, 

WHEREAS, in the STB's Decision No, 44 in Finance Docket No. 32760 (served 
August 12, 1996) approving the merger of UP and SP, the STB imposed a condition in 
favor of CPSB that required Owner to modify the trackage rights that had been granted to 



allow User to access CPSB's Elmendorf plants (the "CPSB Condition "). 

WHEREAS, UP/SP and CPSB reached an agreement on amendments to the 
Original Agreement to allow User the nght to access CPSB's Elmendorf Plants, that was 
(i) submitted to the STB on August 23, 1996, and (ii) accepted by the STB n̂ Decision No, 
52 in Finance Docket No. 32760 (served September 10, 1996), as fulfilling the CPSB 
Condition. 

WHEREAS, the STB ruled in Decision No. 61 in Finance Docket No. 32760 (served 
November 20, 1996) ("Decision No. 61") that the new facilities and transioad conditions 
imposed in Decision No 44 applied to the lines ever which Owner had agreed to grant 
User trackage rights to access CPSB's Elmendorf facilities, 

V/HEREAS, Owner has agreed to grant BNSF trackage rights over UPRR's line 
between Craig Junction and SP Junction (SP Tower 112), and over SPT's line between SP 
Tower 105 and SP Junction (SP Tower 112) to satisfy the CPSB Condition and comply 
with Decision No 61. 

NOW, THEREFORE, it is mutually agreed, by and between the parties hereto, as 
follows: 

I. AMENDMENTS TO THE ORIGINAL AGREEMENT, 

The Original Agreement is hereby amended as follows: 

(a) The first "WHEREAS" clause shall be amended, by adding after the fifth 
subparagraph; 

"UPRR s main track no, 2 at Craig Junction, Texas, in the 
vicinity of UPRR's Milepost 235.9 and SP Junction (Tower 112) 
in the vicinity of UPRR's Milepost 259,8,' 

(b) The first "WHEREAS" clause shall be amended, by inserting at the beginning 
of the seventh subparagraph after the colon; 

"a line of railroad of SPT between San Antonio, in the vicinity 
of SPTs Del Rio Subdivision. Milepost 212,7 (Tower 105) and 
SP Junction (Tower 112), in the vicinity of SPT's Milepost 
211.0, and" 



(c) The first "WHEREAS" clause shall be amended by deleting the three lines 
following the seventh subparagraph and replacing them with the following: 

"as shown by bold and dash lines on the attached prints 
(identified as Exhibit "A") (Figures, 4-1, 4-2 and 4-3), and 
further descnbed in Section 1.7 of Exhibit "B", which shall be 
referred to herein as the "Joint Trackage", and" 

(d) Subparagraph (b) of Section 2 ofthe Original Agreement shall be deleted in 
its entirety and replaced with the following: 

"(b) The rights granted in Section 2(a) shall be for all rail 
traffic of all kinds and commodities, both carioad and 
intermodal, of all commodities," 

(e) Section 2(g) is amended by stnking the first two sentences and inserting: 

"(g) User shall have the right to (a) access all existing 
industnes which are served by UP and SP and no other 
railroad directly, by reciprocal switching, joint facility or 
other arrangements, (b) access City Public Service 
Board of San Antonio ( CPSB") facilities at Elmendorf, 
Texas, including expansions of or additions to these 
facilities and any new CPSB facilities at Elmendorf, (c) 
serve any new shipper facility (including any new 
transloading facility), to th^ extent permitted by STB 
Decision No, 44 in Finance Docket No. 32760 (served 
August 12, 1996) and STB Decision No. 61 in Finance 
Docket No 32760 (sen/ed November 20, 1996), on any 
SP-owned or UP-owned line over which BNSF received 
trackage rights pursuant to Section 2(a) of this 
Agreement, and (d) subject to the geographic limitations 
set forih below, serve new shipper facilities and existing 
and future transloading facilities and establish and 
exclusively serve intermodal and auto facilities at points 
listed in Exhibit A to the Settlement Agreement. The 
geographic limitations applicable to subparagraph (d) 
above shall generally correspond to the temtory within 
which, pnor to the merger of UP and SP, a new 
customer could have constructed a facility that would 
have been open to service by both UP and SP either 
directly or through reciprocal switch," 

(f) Section 2 shall be amended by adding after subparagraph (I): 



"(m) User shall also have the right, at City Publ-c Service 
Board of San Antonio, Texas' option, to connect for movement 
to and from Elmendorf, TX. where its trackage nghts granted 
pursuant to this Agreement intersect at SP Junction (Tower 
112) with the existing trackage righis SP has granted to City 
Public Service Board of San Antonio, TX." 

(g) E.xhibit "A" to the Original Agreement shall be amended by adding the revised 
Figures 4-1. 4-2 and 4-3 

(h) A new Section 9 shall be added to the Onginal Agreement immediately 
following Section 8, as follows: 

"9, Pending Appeal, 

Owner has appealed to the United States Court of 
Appeals for the Distnct of Columbia Circuit the STB's denial m 
Decsion No. 61 of Owner's Petition for Clarification as to the 
applicability of certain of the STB conditions. The parties 
agree that the provisions of subsection (c) of Section 2(g) of 
this Agreement shall be null and void and of no force and 
effect to the extent the STB conditions challenged by Owner 
are overturned or modified on appeal," 

11. EFFECT ON ORIGINAL AGREEMENT, 

This First Supplement is supplemental to the Original Agreement and nothing herein 
contained shall be construed as amending or modifying the same except as herein 
specifically provided. 

SIGNATURES APPEAR ON NEXT PAGE] 



IN WITNESS WHEREOF, the parties hereto have caused this First Supplement to 
be duly executed as of the day and year first above wntten. 

UNION PACIFIC RAILROAD COMPANY 

By: \ , '1>) .^ 
Its: 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

By: 
Its: ' *• -

THE BURLINGTON NORTHERN AND SANTA 
FE RAILWAY COMPANY 

Sv: 
Its: 



IN WITNESS V /̂HEREOF, the pa.rties hereto have caused this First Supplement to 
be duly executed as of the day and year first above written. 

UNION PACIFIC RAILROAD COMPANY 

By:. 
Its: 

SOUTHERN PACIFIC TRANSPORTATION 
COMPANY 

By:. 
Its: 

THE BURLINGTON NORTHERN AND SANTA 
FE RAILWAY COMPANY 

By: 
Its: /U^^JL C,^y(^J^^y '-.L^^^AZL 



MP M.P. 254.0 
ADAMS SIDING 
NO. I TRK. 

MP M. P. 842. 9 
BELLMEAD YARD 

SP M. P. 211.0 = 
SP M. P. 0. 00 
P. S. TO POWER PLANT 

MP M. P. 265. 7 = 
SP M. P. 2iy. 10 
HEAFER JCT. CONN 

SP M. P, 340. 39 = 
SP M. P. 0.00 
TEGIN EACLE PASS BRANCH 

MP. M. P. 919. 35 = 
M. P. 144. 0 ( AUST IN SUB) 

MP M. P. 934. 85 
AUNW CONN. 

SP M. P. 34. 64 
END SP OWNERSHIP 

MP M.P. 135.3 (HOUSTON SUB) 
BNSF CONN. 

MP M.P. 969.4 (HOUSTON SUB) = 
MP M.P. 69.4 (HOUSTON S;'3) 

MP M.P. 69. 26 (HOUSTON SUB) = 
MP M.P. 0.00 (SAN ANTONIO SUB) 

MP M. P. 51.9 (SAN ANTONIO SUB) = 
MP M. P. 209. I ( AUST IN SUB) 

MP M.P. 235. 9 (AUSTIN SUB) 
TRACK 2 

LEGEND: 

sou I Ml «N PAC U IC UII 

— O l l U H KH 

EXHIBIT A 
DNSF TRACKACE RICHTS 

CENTRAL TEXAS 
06/01/96 EICUTiE 41 

REVISED: 0^^/07/97 



MP M. P, 265. 7 r 
SP M. P. 2 I 9. 10 
HEAFER JCT. CONN. 

M. P. 259. 8 = 0. 00 
S. 10 POWLR PLANT = 
^ M. P. 211.0 

10 C D t l C JUHCIIOH - • 

la if^Mtm-* 

KIRBY 

/ 

\ . / 

TO CPS PLANT 
M. P. I 2. 6 

MlbSOuHl PACIFIC HH 

bUUlMtHN PACU JC HH 

OIlUH NH SAN ANTONIO. TEXAS 

EXHIBIT A 
BNSE TRACKAGE RIGHTS 

SAN ANTONIO 
06/01/96 EIGURE 4-2 

REVISED:05/07/97 



TEXAS 
MP M. P. 2 3 5 . 90 

\ M . NO, . I 

CRAIC 
j c r . 

MP M. P. 2 6 0 . 4 -
SP M. P. 2 1 2 . 7 
TOWER 105 

10 Ml A( i R )C I . 

MP M. P. 259. 8 = 0. 00 
P. S. TO POWER PLANT = 
SP M. P. 211.0 
SP JCT. 

X ' EAST YO 

KIRBY 

SP 

SAN ANTONIO 

/ 

1 * 

10 HOtlSION 

NOT TO SCALE 

I EGEND: 

BNSF IHACKACE RICHTS ON MISSOURI PACIIIC RR 
BNSI IRACKACL RICHIS ON SOUIHERN PACIFIC RR 

CPSB ANU BNSF IRACKAGE RIGHTS ON SOUIHERN PACIFIC RR 

SOUIHIRN PACIFIC RR 

EXHItilT A 
BNSF TRACKAGE RIGHTS 

SAN ANTONIO JO CRAIG JCT. 
09/11/96 EIGUT^E 4 5 

REVISE 0:0^/07/97 
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BEFORE THE 

Surface Transportation Board 
WASHINGTON, D.C 20423 

MONT-14 

UNION PACIFIC CORPOR.ATION, 
UNION PACIFIC RAILROAD COMPANY i 

--CONTROL AND MERGER- \ . 
SOUTHERN PACIFIC R.A.IL CORPORATION, V 

SOUTHERN PACIFIC TRANSPORTATION COMPANYN: 

ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, 
SPCSL CORP., AND 

THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

5^9 
6a 

STB FIN/iNCE DOCKET NO. 32760 

ERRATA TO PETITION OF MONTELL USA, INC. 
FOR DETERMINATION OF WEST LAKE CHARLES AS A 2-TO-l POINT 

The July 24, 1997 Petition of Montell USA, Inc. for Determination of West Lake Charles 

y As A 2-To-l Point was nled inadvertently without a document identification number. Submitted 

herewith is a corrected first page bearing a sequential number (MONT-13) as appropiiat ? the 

captioned proceeding. 

Copies ofthis Errata are being served upon those parties served with the July 24, 1997 

Petition of Montell USA, Inc. 

Respectfully submitted, 

— i N T E m — 
Offica cf the Secretary 

tue 13199̂ 1 
Parte/ 
Public R(Kxird 

August 11, 1997 

Martin W, Bercovici 
Keller and IJecbnan LLP 
1001 G Street, NW, Suite 500 West 
Washington, DC 20001 
(202) 434-4144 

Attomey for Montell USA, Inc. 



BEFORE THE 

Surface Transportation Board 
WASHINGTON, D.C. 20423 

MONT-13 

LMON PACIFIC CORPORATION, 
UNION PACIFIC RAILRCAD COMPANY 

"CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, 

SOUTHERN PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, 

SPCSL CORP., AND 
THE DEN'VER AND RIO GRANDE WESTERN RAILROAD COMPANY 

STB FINANCE DOCKET NO. 32760 

PETITION OF 
MONTELL USA, INC. 

FOR DETERMINATION OF WEST LAKE CHART FS AS A 2-TO-l POINT 

Montell USA, Inc. ("Montell"), respectfully requests the Surface Transnortation Board to 

resolve a dispute with applicants Union Pacific Railroad and Soutiiem Pacific Transportation 

Company ("UP/SP") conceming the application ofthe contract reopening condition imposed in 

conjunction with approval of the merger of the UP and SP.̂ ' 

^ This request is submitted for dispute resolution pursuant to Decision No. 57 at 
13-14. Considering that this dispute is specific as to Montell, it is not intended that this be 
addressed within the context of the oversight, currently in progress, which is being conducted 
under Sub-No. 21 of this docket. 

In consideration ofthe foregoing, Montell is .serving this Petition on applicants 
and BNSF. on ARCO Chemical (which has purchased the Olin Lake Charles plant) and PPG, as 
the other Lake Charles area parties, and on KCS, DOJ and DOT. Any other party which mav be 
interested in this Petition may secure a co;-") upon request. Montell respectfiilly requests waiver 
of any requirement that other parties to the proceeding also be served with ihis Petition. 
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BEFORE THE 

Surface Transportation Board 
WASHINGTON, D.C. 20423 

JNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIF iC RAIL CORPORATION, 

SOUTHERN PACIFIC TR. / 'SPORT ATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, 

SPCSL CORP., AND 
THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

STB FINANCE DOCKET NO. 32760 

PETITION OF 
MONTELL USA, INC. 

FOR DETER.MLNATION OF WEST LAKE CHARLES AS A 2-TO-l PQINf 

Montell USA, Inc. ("Montell"), respectfully requests the Surface Transportation Board to 

resolve a dispute vvith applicants Union Pacific Railroad and Southem Pacific Transportation 

Cornpany ("UP/SP") conceming the application of the contract reopening condition imposed in 

conjunction with approval of the merger of the UP and SP.'̂  

'̂ This request is submitted for dispute resolution pursuant to Decision No. 57 at 
13-14. Considering that this dispute is specific as to Montell, it is not intended that this be 
addressed within the context of the oversight, currently in progress, wliich is bebg conducted 
under Sub-No. 21 of this docket. 

In consideration of tl.e foregoing, Montell is serving this Petition on applicants 
and BNSF, on .ARCO Chemical (which has purchased the Olin Lake Charles plant) and PPG, as 
the other Lake Charles area parties, and on KCS, DOJ and DOT. Any other party which may be 
interested in this Petition may secure a copy upon request. >4oiitell respectfully requests waiver 
of any requirement that other parties to the proceeding also be served with this Petition. 



I . Background 

Montell was a party to the UP/SP merger proceeding, addressing the issue of the loss of 

competitive rail service to its facility located at West Lake Charles, Louisiana. ^ Decision 

No. 44 at 66-67. WTiile served by both the SP and KCS, Montell established that KCS does not 

offer effective competition to the SP due to its need to interline with the UP to provide 

competitive service to points in the west and to the major eastem gateways. Id. at 66. The CMA 

settlement with applicants, as amended, provided very limited BNSF access to West Lake 

Charles, allowing service only to New Orleans and the Mexico gateways. UP/SP-260 at 23, n. 9. 

In the c'ecision, the Board granted BNSF direct access to West Lake Charles. WTiile 

acknowledging the KCS access, the Board concluded that "KCS must interline with UP or SP to 

provide efficient routings lo the New Orleans, Houston and St. Louis gateways. Thus, while 

these shippers now benefit from direct rail competition, an unconditioned merger would place all 

the efficient rail routings under applicants' control." Decision No. 44 at 152. "To preserve 

existmg competitive altematives for shippers in the Lake Charles area," the Board imposed 

specific conditions opening West Lake Charles and the other Lake Charles eirea shipping points 

to BNSF service, h .̂ at 153. 

As a separate condition, the Board imposed, and expanded, the CMA settlement 

agreement provision allowing shippers at 2-to-1 points to reopen contracts with applicants in 

order to allow BNSF access to at least 50% of those volumes. ClarificaUon of the contract 

reopening condition was issued by the Board in Decision No. 57, served November 20, 1996. In 

that decision, the Board confirmed that it i : available to adjudicate disputes which n.ay arise with 

regard to the contract reopening condition. Decision No. 57 at 13-14. In its first progress report, 



filed October 1, 1996, BNSF sought to raise the issue of the status of West Lake Charles, and the 

other Lake Charles area shipping points, under the contract reopening condition. The Board 

declined to mle on this issue on the basis that it had not been raised in an adequate manner to 

give notice to all concemed that such a mling was requested. Id- at 14. 

Montell has endeavored to raise the contract reopening provision with applicants on a 

direct basis. Applicants have advised Montell that they do not considei the West Lake Charles 

facility to constitute a 2-to-l point. Ssi£ Exhibit A, a letter of June 27, 1997 from Pat B. Collins, 

Union Pacific Railroad Company, to B. F. LcBlanc, Montell USA, Inc. Having reached an 

impasse, Montell accordingly requests the Board to determine whether it is eligible for the 

contract reopening condition imposed in Decision No. 44. 

IL Areumgnt 

The discussion by the Board in Decision No. 44 granting Montell's request for additional 

competitive service at West Lake Charles clearly and convincingly demonstrates that the Board 

considered West Lake Charles to be a "2-to-l point." 2-to-l points are those where shippers 

have rail service from UP and SP and no other railroad prior to the merger. Decision No. 44 

at 16, and therefore lose competitive rail service absent the introduction of another carrier into 

the marketplace. While KCS serves West Lake Charles, the Board expressly found that "an 

unconditioned merger would place all [the West Lake Charles shippers'] etTicient rail routings 

under applica.its' control." Id- at 152. Throughout the UP/SP proceeding, 2-to-l status extended 

any shipper who would lose effectiv- competitive options, regardless of whether that 

competition was through direct competition between UP and SP or where one carrier provided 



direct serv ice and the other carrier provided interline service with a third party, such as occurred 

at West Lake Charles. Indeed, the trackage rights agreement with BNSF was stmctured to give 

BNSF routings where the BNSF's own route was so circuitous as to bc non-compeUtive with the 

direct UP and SP routes, e^, Houston to Memphis, SsS UP/SP-22 at 22, UP/SP-23 at 19; s££ 

alsa MONT-2 at 19, citing to deposition testimony of UP/SP witness Richard Peterson that 

circuitous routes were treated as 2-to-l corridors. 

There is not a single word in Decision No. 44 or Decision No. 57 which supports the 

applicant's June 27 rejection of Montell's request for recognition of 2-to-l status and the power to 

modify its contract. The Board indirectiy addressed this issue in Decision No. 63, served 

December 4, 1996, rejecting a KCS petition to modify the BNSF access to the Lake Charles aiea. 

In that decision, the Board asserted that it imposed tht BNSF access "to assure continued 

competition for Lake Charles area shippers ... [since] KCS lacks a sufTicient route stmcture to be 

competitive with UP/SP..." Decision No. 63 at 7. The Board further notes the contention ofthe 

parties that Lake Charles is a 2-to-l area, and states "we have chosen BNSF to correct 

this...." Id. at 8 (emphasis added). Even the applicants' settlement agreement with CMA. alludes 

to the Lake Ch.vles area being a 2-to-l point, stating that BNSF access is provided "on the same 

basis as is provided for ... '2-to-l' points ..." UP/SP-219, Settlement Agreement at t 8.* The 

fact that the Board did not dispose of the issue ofthe 2-to-l status of West Lake Charles in 

• Paragraph 8 of the original CMA Settlement Agreement covered only West Lake 
and Lake Charles; however, as previously noted, paragraph 8 was extended to West Lake Charles 
at UP/SP-260 at 23, n. 9. 



D- cision No. 57 was procedural only. The Board specifically stated that "Nothing said in this 

decision is intended to prejudge those issues." Decision No. 57 at 14. 

Treatment of West Lake Charles as a 2-to-l point is the only logical conclusion based 

upon the Board's decisional criteria applied in approving the UP/SP merger. The Board 

specifically found that competition at 3-to-2 points likely would not be diminished or otherwise 

suffer competitive harm, and that corrective action in the 3-to-2 markets is not required. 

Decision No. 44 at 119-121. Rather, the conditions imposed by the Board are intended to 

ameliorate the loss of competition and, as the Board expressly stated with regard to the Lake 

Charles area, to preserve pre-merger competition. Id. at 144-145. Accordingly, Montell's facility 

at West Lake Charles, Louisiana, must be considered a 2-to-l point. 

WHEREFORE, THE PREMISES CONSIDERED, Montell USA, Inc. respectfiilly 

urges the Surface Transportation Board to determine that Montell's plant at West Lake Charles, 

Louisiana, constitutes a 2-to-1 point under the UP/SP merger decision, and specifically is eligible 

under the contract reopening condition. 

Respectfully submitted, 

Martin W. flbrcovici 
Keller and Heckman LLP 
1001 G Street NW, Suite 500 West 
Washington, pc 20001 
(202) 434-41^ 

Attomey for Montell USA, Inc. 
July 24. 1997 



MARKETING 4 SALES UNION PACIFIC RAILROAD C O M P A N Y 

PAT C O L L I N S W6STCM£STE0 P» 'Sjao 
susmessuAMiteER.CHEMiOci .Jtamt^ i2yt) Ait-ate 

Mr B F LeBlanc 
Director, Transportation &. Distnbution 
North Amenca 
Montell Polyolefins 
Montell L'SA, Inc 
Wilmington, DE 19850 

Dear Bemie 

This IS in response to your letter of June 17 concerning Moniell's master contraa and r-j/ated 
contracts for rail transportauon via LT/SP in the Gulf Coast You refer to the contract 
modification condition m the LT/SP merger decision You aiso indicate that you wish to consider 
reopening the master contract in the Gulf Coast 

As we advised you at our previous meeting, the contraa modification condition is not applicable 
to Montell s rail transportation contraas The condition requires UP/SP to modify any contract 
with shippers "Z-to-l" points so that BNSF hai access to at least •>0% ofthe volume under 
contract The .Montell master contraa and implementing contracts pertain to your facilities ai 
Bayport. TX and West Lake Chailes, LA Neither of those facilities^ were served only by UP and 
SP pnoi -o the UP/SP merger Therefore, neithei location is a "2-to-r' point Consequently U? 
IS unUe: . ot5ligation to modify or reojjcn .Moniel! i contracts to ailow BNSF access lo at least 
50% of tiie volume BNSF pieviouslv comended betore the STB trai shippers at Wes*. Lake 
Charles. LA are the "functional equivalent ot a 2-to-i suuauon tor the purpose ofthe contract 
modification condition" The STB declined to find in lavo/ of B.N SF on this issue in the STB's 
decision clanfying the contract modification whicn was issued last November 

UP considers the Montell contracts, including the mirumuni volume requirements, to continue in 
full torce and effect We are not inclineJ to reopen '.nesc contracts for discussion at this timt 

Sincerely, 

Pat B Colhns 

cc R W Granatelli 
Ed Sims 
Bob Worrell 

EXHIBIT A 



CERTIFICATE OF SERVICF 

1 hereby certify that a copy ofthe foregoing Petition was served on this 24̂  day of July, 
1997, by hand, upon: 

Arvid E. Roach II , Esquire 
Covington &. Burling 
1201 Pennsylvania Avenue, NW 
Po.st Office Box 7566 
Washington, DC 20044 

Erika Z. Jones, Esquire 
Mayer, Brown & Plau 
2000 Pennsylvania Avenue, NW 
Washington, DC 20006 

0 

and, by first-class mail, postage prepaid, upon: 

Eugene M. Fitzmaurice, Esquire 
ARCO Chemical Company 
3801 Westchester Pike 
Post Office Box 706 
Newtown Square, PA 19073-2387 

Thomas L. Butera, Esqinre 
Assistant Counsel & Assistant Secretary 
Law Department 
PPG Industries, Inc. 
One PPG Place 
Pittsburgh, PA 15272 

William A. Mullins, Esquire 
Troutman Sanders, LLP 
13001 Street, NW 
Suite 500, East 
Washington, DC 20005-3314 

Michael D. Billiel, Esquire 
Antitrust Division 
U.S. Department of Justice 
325 Seventh Street, NW 
Suite 500 
Washington, DC 20530 

Paul Samuel Smith, Esquire 
U.S. Department of Transportation 
400 7* Street, SW 
Room 4102 C-30 
Washington, DC 20590 

Martin W. Jercovici 
! 
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BEFORE THE 
SURFACE rRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PAC'FIC CORPORATION, UNION PACIFIC RAILROAD COMPANY"' 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER - 7 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC / 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY / 
COMPANY, SPCSL CORP. AND THE DENVER AND ^ 

RIO GRANDE WESTERN RAILROAD COMPANY 

CITY OF RENO'S MOTION FOR WAIVER 
OF SERVICE REQUIREMENT 

FOR DISCOVERY PURPOSES 

Paul H. Lamboley 
1020 Nineteenth Street, NW 
Suite 400 
Washington, DC 20036-6105 

• •- Telephone: 202-496-4920 
Facsimile: 202-293-6200 

Patricia A Lynch, City Attomey 
Michael K. Halley, Deputy City Attomey 
Reno City Hall 
490 South City Street 
Reno, Nevada 89501 
Telephone: (702) 334-2050 
Facsimile: (702) 334-2420 

September TA;^, 1997 Counsel for The City of Reno 



MOTION FOR WAIVER OF SERVICE 
REQUIREMENT TO DISCOVERY P U R P O S E S 

The City of Reno, hereby moves for waiver of service requirements of 49 

C.F,R. § 1104.12(a) for purposes of dis'^overy primarily related to the "Reno 

Mitigation Study" ordered in Decision No. 44, By waiver request, the City of 

Reno seeks authorization to limit service to counsel of record for the Union 

Pacific/Southern Pacific (UP/SP) applicants.' for the reason that there are no 

other parties cf record (POR) who have interest or participate in the Reno 

Mitigation Study. 

The Board has previously granted similar waiver requests. See Decision 

Nos. 45 and 70. 

Dated t h i s ^ ^ a y of September 1997. 

Paul H. TLamboley 
1020 Nineteenth Street, NW 
Suite 400 
Washington, DC 20036-6105 
Telephone: 202-496-4920 
Facsimile: 202-293-6200 

Patncia A Lynch, CityAttomey 
Michael K. Halley, Deputy City Attorney 
Reno City Hall 
490 South City Street 
Reno, Nevada 89501 
Telephone: (702) 334-2050 

Counsel for The City of Reno 

Union Pacific Corporation ;s refcrvd to as UPC, Union Pacific Railroad Company (UPRR) 
and Missoun Pacific Raiiroad Company (MPR were formerty referred to collectively as UP, On 
January 1, 1997. MPRR merged mto UPPR. £££ Decision No, 67, slip op, at 1 n.3; and, forthe 
period beginning January 1, 1997, the acronym 'UP," as used in this motion, shall be unaerstood 
to refer to UPRR. 

Southem Pacific Ra:l Corporation is referred to as SPR. Southem Pacific Transportation 
Company (SPT), St. Louis Southwestern Railway Comoany (SSW), SPCSL Corp, (SPCSL), ?nd 
The Denver and Rio Grande Western Railroad Company (DRGW) are referred to collectively as SP, 

UPC, UP, SPR, and SP at ̂  referred to collectively as applicants. Decision No 44, 
slip op. at 7 n.3. Common control .--as consummated September 11, 1996. 



Certificate of Service 

This is to certify that I have this day of September, 1997, served a 
copy of the foregoing City of Reno's Motion for Waiver of Sen/ice Requirement 
for Discovery Purposes, via first class mail, postage prepaid, on: 

Cannan Y, Harvey 
Louis P. Warchot 
Carol A. Harris 
Southern Pacific Transportation Co. 
One Market Plaza 
San Francisco, CA 94105 

Carl W, Von Bernuth 
Richard J. Ressler 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 

Paul A, Cunningham 
Richard 8. Herzog 
James M. Guinivan 
Harkins Cunningham 
1300 Nineteenth Street, NW 
Washington, DC 20036 

Counsel to Southern Pacific Rail Corp. 
Southern Pacific Transportation Co. 
St. Louis Southwestern Railway Co. 
SPCSL Corp. and The Denver and 
Rio Grande Western Railroad Co. 

James V. Dolan 
Paul A. Conley, Jr. 
Louise A. Rinn 
Law Department 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 

An/id E, Roach, II 
J, Michael Hemmer 
Covington & Burling 
1201 Pennsylvania Avenue, NW 
P,0, Box 7566 
Washington, DC 20044-7566 

Counsel tc Union Pacific Corp. 
Union Pacific Railroad Co., and 
Missouri Pacific Railroad Co. 

If./Lambc Paul hf/Lamboley 
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TROUTMAN SANDERS LLP 
A T T O R N E Y S A T L A W 

WILUAM A MULLINS 

13O0 I STREET, N W 
SUITE 500 EAST 

WASHINGTON. O C 20005-3314 
T E L E P H O N E 202 Z74-2950 

FACSIMILE 202 274.2904 

September 9, 1996 
DIRECT 202-274 2953 

HAND DELrVT.RED 

Mr. Vemon A. Williams 
Surface Transportation Board 
Case Control Brancfi 
Room 2215 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

a* 
c 

t-l 

C -o o o 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. - dfintrol"^ 
Merger — Southem Pacific Rail Corporation, et al. ^ cn 

Dear Secretary Williams: 

Enclosed for filing in the above referenced proceeding are the original and twenty copies 
of KCS-66, The Kansas City Southem Railway's Errata to the Petition to Reopen/Reconsider 
of The Kansas City Southem Railway. 

Also enclosed is a 3.5 inch Word Perfect diskette containing the text of KCS-66. 

Sincerely yours, 

William A. Mullias 
Attomey for Kansas City Southern 
Railway Company 

Enclosure 
cc: Parties of Record 

L 

—mrm^— 
Offics c'<h» Sb.iretary 

E Partof 
Public Rocord 



MMAl 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC PJMLROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S ^ 
ERRATA TO PETITION TO REOPEN/RECONSIDER (KCS-65I 

Richard P. Bruening 
Robert K. Dreiiing 
The Kansas City Southem 
Railway Company 
114 West nth Street 
Kansas City, Missouri 64105 
Tel: (816)556-0392 
rax: (816)556-0227 

o 
rn 
o 

r n 
-•o 

C D 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 East 
Washington, D.C. 20005-3314 
Tel: (202)274-2950 
Fax: (202)274-2994 

o 
m 

30 

CO 

a* 

1̂ ? 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
Collier, Shannon, Rill & Scott jT 
3050 K Street, N.W. ' 
Suite 400 
Washington. D.C. 20007 
Tel: (202)342-8400 
.̂ ax: (202)338-5534 

September 9, 1996 

0«iC8 ol the Secretary 

SEP 1 ^ 

E Partof 
Public Record 

Attomeys "or The Kansas City 
Southem Railway Company 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC R.\ILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY'S 
ERRATA TO PETITION TO REOPEN/RECONSIDER (KCS-65) 

The Kansas City Southem Railway Company hereby submits the following changes to 

the Petition to Reopen/Reconsider filed in this proceeding on September 3, 1996 (KCS-65). 

ERRATA 

Page 2, line 7 : Add "Westlake and West" before "Lake Charles facilities" 

Page 3, line 10 : Change "interchange cars with each other" to "interchange 
with each other cars" 

Page 4, line 2 : Change "1982 bridge washout and SP's high switching charge 
for KCS's access over SP';, bridge, KCS originates less than 
1% of the traffic at Lake Charles. Id." to "1982 washout of 
KCS's bridge crossing the Calcasieu River and SP's high 
switching charge for KCS's access over SP's bridge, V.S. 
Clark at 3, KCS originates less than 1% of rhe traffic at Lake 
Charles, V.S. Grimm, Table 1." 

Page 6, line 9 : Change "restriction" to "restrictions" 



• 

• 
a 

Page 7, line 9 Add a comma after ' either one of these routes," 

Page 7, line 11 Change "vhen it issued its decision. The Board did not 
have" to "when it issued its decision, the Board did not 
have" 

Page 7, line 12 Add the word "million" after "$11.7" 

Page 7, Line 1 pi Change the page nunber of "V.S. Grimm at 8." to " V.S. 
Grimm at 7." 

page 8, line 15 Change "agreement reached between Applicants and BNSF" 
to "agreement reached among Applicants, CMA and BNSF" 

Page 9, line 8 Change "now has" to "would have" 

Page 13, line 7 Change "would more" to "would be more" 

Page 13, heading C. Add the word "AREA" after "LAKE CHARLES" 

Page 16, line 3 Change "It is long standing" to "It is a long standin-̂ " 

Page 16, footnote 23 Change "363 I.C.C. 584 aCC Decided September 23, 1980; 
UP/MP/WP, 366 I.C.C. at 574-576;" to "363 I.C.C. 584 
(1988); UP/MP/WP, 366 I.C.C. at 574-576 (1982);" 

Page 17, line 2 Change "absence a terminal" to "absence of a terminal" 

Page 17, line 17 Change "that terminal Uickage rights application makes" to 
"both tlie Sub No. 9 and S;ib No. 14 terminal trackage rights 
applications makes" 

Exhibit A, Page 3, line 7 Add a comma after "result" 

Exhibit A, Page 6, line 17 Change "KCS/UP" to "KCS/MoPac" 

Exhibit A, Page 6, line 19 : Change "KCS/UP" to "KCS/MoPac" 

Exhibit B, Page 3, line 8 : Add "by the Board" after the "modified," 

J 

Exhibit B, Page 7, line 12 

• 

: Add a comma after the word "traffic" 

2 



• 
• 

• 
* » • 

Exhibit B, Page 11, line 1 : Change " 
— \ 

causes bottleneck" to "causes significant bottleneck" 

f ) 
/ Exhibit B, Page 11 : Change " Lake Charles" to "Lake Charles area" 

This 9th day of September, 1996. 

Richard P. Bruening John R. Molm 
Robert K. Dreiiing Alan E. Lubel 
The Kansas City Southem William A. Mullins 

Railway Company David B. Foshee 
114 West Ilth Street Troutman Sanders LLP 
Kansas City, Missouri 64105 1300 I Street, N.W. 
Tel: (816) 556-0392 Suite 500 East 
Fax: (816) 556-0227 Washington, D.C. 20005-3314 Fax: (816) 556-0227 

Tel: (202) 274-2950 
James F. Rill Fax: (202) 274-2994 
Sean F.X. Boland 
Virginia R. Metallo 

) Collier, Shannon, Rill & Scott 
3050 K Street, N.W., Suite 400 
Washington, D.C. 20007 

Attomeys for The Kansas City Tel: (202) 342-8400 Attomeys for The Kansas City 
Fax: (202) 338-5534 Southem Railway Company 

September 9. 1996 

3 



CERTIFICATE OF SERVICE 

1 I hereby certify that a true copy of the foregoing "The Kansas City Southem Railway 

Company's ERRATA to Petition to Reopen/Reconsider (KCS-65)" was served this 9th day of 

September, 1996, by hand delivery to counsel for Applicants and by hand delivering or 

depositing a copy in the United States mail in a properly addressed envelope with adequate 

postage thereon addressed to each other party of record. 

Xrforney for The Kj^as City~Southem 
Railway Company 

) 
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C H I C A G O 
P E H L i N 

^ B R U S S E L S 
HOUSTON 
L O N D O N 
LOS ANGELES 
NEW YORK 
MEXICO CITY CORRESPONDENT 

JAUREOUl, NAVAHRrre, N A D C R Y R O J A S 

MAYER, BROV/N & P L A T T 

2 0 0 0 PENNSYLVANIA AVENUE. N.W. 

W A S H I N G T O N , D.C. 20006 -1882 

2 0 Z - 4 6 3 - 2 0 0 O 
TELEX 8 9 2 6 0 3 

F A C S I M I L E 

2 0 2 - 8 8 I - 0 4 7 3 

K E L L E Y E. O ' B R I E N 

M C M B C R O f T H E VIROINIA B A R 

N O T A D M I T T E D IN T H E 

DISTRICT O F COL U M B I A 

2 0 Z - 7 7 e - 0 6 0 7 September 6, 1996 

VIA HAND DELIVERY 

Honorable Vemon A, Williams 
Secretary 
Surface Transportation Board 
12th Street & Constitution Ave., NW 
Room 2215 
Washington, DC 20423 

Re: Finance Docket No. 32760, Union Pacific Corp., et al.. 
Control & Merger -- Southem Pacific Rail Corp., et al. 

Dear Secretary Williams: 

On Tuesday, September 3, 1996, Burlington Northern Railroad Company ("BN") and 
The Atchison, Topeka and Santa Fc .Railway Company ("Santa Fe") filed a Petition for 
Claiification of Decision No. 44 (B>VSF-65). BN/Santa Fe's September 3 filing contained 
a facsirrile copy of the verification of ivlatthew K. Rose. Enclosed please find the original 
v erification of Matthew K. Rose. 

Please date-stamp the enclosed extra copy of this letter and return it to the messenger 
for our files. Thank you for your time and attention to this matter. Please call me if you have 
any questions. 

Sincerelj, 

C^t^^^t^ O'l 

Kelley E. O'Brien 

Enclosure 
OffMB«ith«Sw:r««ry 

SEP 9 m 
Partaf ID'""' 

Item No, 

Page Cpunt, cpunt 



J 
VERIFICATION 

THE STATE OF TEXAS) 
) 

COUNTY OF TARRANT) 

Matthew K Rose, being duly swom, deposes and says that he has read the 

foregoing statement, and that the contents thereof are true and correct to the best ofhis 

knowledge and belief. 

Matthew K. Rose 

^3 

Subscribed and swom to before me on this 3rd day of September, 1996, 

My commission expires. 

NolaryPublijc 

§ LWNM.00lf 
lyrrCOHMSBIONEXWBES 

OelatorZ7,1«7 1 

SEP 9l9|ir 

PuMcltawri 





i t e m No. 

Count. 
JCtl£ 

OR/GINAL 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

KCS-54 

Finance Docket No. 32760 

'ra^-sS Sir""" 
'SUUTHPP^MT ™ ^ ^^N^^AS CITY 
SOUTHERN RAILWAY COMPANV'V 

P'.chard P. Bmening 
Robert K. Dreiiing 
The Kansas Citv Southem 
Railwa "ompany 

114 Wesi Ilth Street 
Kajisas City, Missouri 64105 
Tel: (816)556-0392 
Fax: (816)555-0227 
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KCS-54 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

PJO GP.ANDE WESTERN RAILROAD COMPANY 

SUPPLEMENT TO THE KANSAS CITY 
SOUTHERN RAILWAY COMPANY'S 

MOTION TO STRIKE (KCS-53^ 

On May 8, 1996, Ttie Kansas City Southem Railway Company ("KCS") filed its 

Motion to Strike portions of the rebuttal filed by Applicants on April 29, 1996.' Section 

1(B)(1)(a) of KCS's Motion to Strike (KCS-53, pp. 9-10) dealt witn a new study introduced 

by R. Douglass Bemheim. On May 16, 1996, Dr. Bemheim's deposition was taken, and he 

was examined by the U.S. Department of Justice, Conrail and KCS for approximately six 

hours. Subsequently, on May 20, 1996, Applicants produced an additional 54 pages of 

workpapers presumably leiied upon by Dr. Bemheim in preparing his Rebuttal Verified 

Statement. Thes-̂  workpapers relate to the "new study" appearing at pages 13 through 21 

and Tables 1 and 2 of Dr. Bemheim's Verified Statement that KCS had previously requested 

' KCS's motio' also sought to strike portions of BN/Santa Fe's April 29, 1996 filing, 
which poi tions are not affected by this supplement. 
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to be stricken. Production of these workpapers subsequent to tlie deposition provides 

additional basis for striking this portion of Dr. Bemheim's testimony. 

The procedural schedule in this matter provides that witness workpapers be put in a 

party's document depository when the witness' statement is filed (Decision No. 6 at 16). 

Accordingly, the workpapers relating to Applicants' rebuttal witnesses should have been 

available by Tuesday, April 30. In order to prepare for the depositions of these rebuttal 

witnesses, KCS requested a copy of the index of Applicants' document depository, which 

was faxed to KCS's attomeys on May 2. Because the index did not reflect rebuttal 

workpapers for Messrs. Barber, Rebensdorf, Butcher, Bemheim^d Gazzetta, KCS 

requested confirmation that there were no workpapers for these witnesses. KCS's attomeys 

were advised that some additional workpapers for these witnesses did exist and that they 

would be produced. Among the workpapers produced on May 3, were workpapers for Dr. 

Bemheim. Apphcants gave no indication that any additional workpapers '•xisted. 

On May 7, KCS's attomeys again contacted Applicants' attomeys to confirm that 

Professor Bemheim had no workpapers other than the one study relating to automobile 

shipments that had been produced. For the first time. Applicants revealed that there in fact 

was a disk of his workpapers that had "fallen tiirough the cracks." Since the workpapers 

were to be reviewed by consultants located outside of the D.C. area, KCS requested the disk 

that day so it could be sent out of town and evaluated by KCS's consultants prior to the 

deposition scheduled for May 9. That disk was not delivered until 7:15 p.m., after the 

Federal Express packages had left for the day. Additionally, at approximately 8:30 p.m., 

Applicants faxed another twenty-nine pages of Professor Bemheim's workpapers that had not 
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previously been identified. Further, the disk that was provided was not in a readable 

format.̂  

Because of Applicants' dilatory conduct in providing Dr. Bemheim's workpapers, the 

deposition was postponed until May 15, 1996, and the deposing parties were prejudiced by 

having to take this deposition by telephone. Of greater significance, however, is the fact that 

the parties' preparation for, and the actual conduct of the deposition was based on 

Applicants' representation that all Dr. Bemheim's workpapers had been produced.' Based 

upon the fact that only yesterday an additional 54 pages of Bemheim workpapers were 

produced, KCS now knows Applicants' representation to be inaccurate. Thus, Mr. 

Bemheim's Rebuttal Verified Statement regarding this study as well as his deposition 

testimony regarding this subject should be stricken. The relevant deposition testimony 

appears at page 8, line 23 through page 32, line 10; page 39, line 6 through page 58, line 8; 

page 123 line 7 through page 142, line 25; and page 175, line 4 through page 178, line 22. 

(Five copies of these excerpts are being filed herewith pursuant to Administrative I^w Judge 

Jerome Nelson's April 16, 1996 Order as KCS-54A.) 

Applicants first identified no workpapers for Dr. Bemheim. Then, only after inquiry 

by KCS, they produced one study. After a second inquiry by KCS, Applicants identified a 

disk and without explanation sent an additional twciity-nine pages. Applicants" repeated 

negligence in producing Dr. Bemheim's workpapers as required by Decision No. 6 has risen 

^ Neither KCS's attomeys nor Applicants' attomeys were equipped with the computer 
hardware to read the disk. 

' At the deposition of Dr. Bemheim, Applicants' attomey stafxl, "1 have - we ought to 
have here somewhere all of his workpapers." (Bemheim Dep., p. 42, lines 8-9.) 



to the level of intentional disregard for the rules of practice before the Boarc". This belated 

production of workpapers over three weeks late and only after the witness has been deposed 

is not conduct that should be sanctioned. Part II of Dr. Bemn .im's Verified Statement, 

including Tables 1 and 2, and his deposition testimony dealing with the 1994 UP Traffic 

Data therefore should be stricken. 

Applicants likely will oppose this motion and offer to reconvene Dr. Bemheim's 

deposition to allow cross-examinadon regarding these workpapers. The Board should not 

accept this "comproi-nise," however. To do so would be to reward Applicants for producing 

documents over three we»'.ks late, only after the witness had been deposed, and with little or 

no time to take such a deposition for inclusion in the June 3rd brief. The Board should be 

aware that attomeys for the Department ot Justice, Conrail and KCS invested a sigmficant 

amount of time in preparing for Dr. Bemheim's depcsiuon. Additionally, their own 

consultants analyzed the workpapers produced by Applicants in preparation for the cross-

examination. An important element in this preparation was analysis of the workpapers in 

order to test the accuracy of the conclusions in Dr. Bemheim's Rebuital Verified Statement. 

If these tardy workpapers had been available prior to the deposition they could have been 

factored into the analysis conducted in preparation for the deposition. To make use of these 

workpapers for a reconvened deposition would be far more time consuming than the 

incremental time involved in including them in the original analysis. Consequently, the 

expense to the parties for both lawyer time and consultant time will be more than the 

incremental increase they would have incurred if the documents had been timely produced. 

Thus, if the Applicants suggest re-convening Dr. Bemheim's deposition and the Board 



accepts that proposal, the granting of that proposal should be conditioned upon the 

deposition's being conducted in Washington, D.C. (o.. a day other than Saturday, Sunday or 

a holiday) and upon Applicants' reimbursement to the affected parties of their attorneys' and 

consultants' fees incurred in preparation for and conducting this subsequent deposition. 

CONCLUSION 

As set forth ir KCS's Motion to Strike, Dr. Bemheim's testimony regarding his 

analysis of UP Traffic Data for 1994 should be stricken based upon its being a new study 

and not appropriate for rebuttal. Pittsburgh & Lake Erie R.R. v. I . C . C . 796 F.2d 1534, 

1543 (D.C. Cir. 1986). Even if the Board does not consider Dr. Bemheim's testimony 

regarding this study as a new study and properly stncken for that reason, the Board should 

strike Section II and Tables 1 and 2 of Dr. Bemheim's Rebuttal Verified Statement because 

of Applicants' delay in producing workpapers relating to the study until after the witness' 

deposition, which foreclosed the parties' opportunity to conduct a thorough cross-examination 

of the witness. Finally, Dr. Bemheim's deposition testimony regarding the 1994 Traffic 

Data also should be stricken. 
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This21stday of May, 1996. 

F-ichard P. Bmening 
Robeit K Dreiiing 
The Kansas City Southern 

Railway Company 
114 West Ilth Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Meta'lo 
Collier, Shannon, Rill & Scott 
3050 K Street, N.W., Suite 400 
Washington, D.C. 20007 
Tel: (2C2) 342-8400 
Fax: (202) 338-5534 

John R. Molm 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 - East Tower 
Washington, D.C. 20005 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City 
Southem Railway Company 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "Supplement to The Kansas City 

Southern Railway Company's Motion to Strike (KCS-53)" was served this 21st day of May, 

1996, by hand delivcij lo couT̂ sel for Applicants and by hand delivering or depositing a copy 

in the United StJtes mail in a properly addressed envelope with adequate postage thereon 

addressed to each other party of record. 

Attomey for The Kansas City Southem 
Railway Company 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760, et a l . 

PONION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPAl̂ Sf̂ , ,ĵ NDi6̂  
MISSOURI PACIFIC RAILROAD COMPANY—CCNTROL AND MERGER—SOUTHERTT 

-.- ' PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, LPCSL CORP., AND 

THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION TO INTERVENE 
AND TO FiLE COMMENTS 

IN RESPONSE TO SETTLEMENT AGREEMENT 

<^ ..C^es now Charles W. Downey, f o r and on behalf of General 

Ji ttee of Adjustment f o r United Transportation Union (UTU), on 

line s of SPCSL Corp. (SPCSL), Gateway Western Railway Company (GWW), 

and I l l i n o i s Central Railroad Company (IC), and p e t i t i o n s f o r leave to 

intervene i n these consolidated proceedings, and to f i l e the attached 

e r i f i e d statement, and to be'-ome a party of record. 

This protestant i s p r i m a r i l y concerned with the settlement agree

ment between applicants and GWW. (UP/SP-204, dated A p r i l 8, 1996). He 

intends to submit a b r i e f a f t e r f u l l development of the record. 

The attacned v e r i f i e d statement indicates t h a t good cause exists 

to grant i n t e r v e n t i o n at t h i s time, so as tc f i l e the comments shown 

i n thf- v e r i f i e d statement, and to otherwise become a party of record. 

Respectfully submitted, 

GORDON P. MacDOUGALi 
1025 Connecticut Ave. 
Washington, DC 20036 

N. VJ. 

May 10, 1996 Attorney f o r Charles W. Downey 

1/ General Chairman f o r UTU on SPCSL, GWW, and IC, w i t h o f f i c e s at 
~ 1301*5 Morrissey Drive, Unit 4, Bloomington, IL 61701. Tel: (309) 

662-1622. 
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F.D. No. 32760, et a l . 

VERIFIED STATEMENT 
OF 

CHARLES W. DOWNEY 

My name i s Charles W. Downey, with o f f i c e s at 1301^ Morrissey-

Unit 4, Bloomington, IL 61701. I serve as General Chairman for the 

General Committee of Adjustment of the United Transportation Union 

(UTU) f o r l i n e s of SPCSL Corp..(SPCSL), Gateway Western Railway 

Company (GVnv) , and I l l i n o i s Central Railroad Company (IC) . This i s 

an e l e c t i v e o f f i c e which I have held since A p r i l 1987. 

I commenced r a i l r o a d service i n 1963 with the for.ner Gulf, 

Mobile & Ohio Railroad Company, and i t s successor c a r r i e r s I l l i n o i s 

Central Gulf " a i l r o a d Company (IC), Chicago, Missouri & Western 

Railway Company (CMW), and SPCSL. I am a member of UTU Local 234, 

based at Bloomington, IL. I am f u l l y f a m i l i a r w i t h the lines of 

the former GM&O operating between the Chicago, St. Louis, and Kansas 

City areas. 

I was not active i n t h i s proceeding in v o l v i n g the Union Pa c i f i c 

Railroad Company (UP) proposal to acquire Southern P a c i f i c Transportat

ion Company (SP). However, I became aware of the settlement agreement 

between UP/SP and Gateway Western Railway Company (GWW), and the 

supporting v e r i f i e d statement of Richard B. Peterson. (UP/SP-204 and 

UP/SP-206) . Although these documents are stated to have been :;"iled 

on A p r i l 8 , 1996 , I was not able to review them u n t i l A p r i l 24, J.996 . 

These materials were not c i r c u l a t e d i n the normal process to affected 

General Chairmen w i t h i n UTU inasmuch as the I n t e r n a t i o n a l UTU some 

10 days e a r l i e r had ta.<en p o s i t i o n favoring the u n i f i c a t i o n of UP 

and SP. Moreover, I was unable to secure counsel, and to present my 

thoughts f o r lega.l evaluation, u n t i l May 1, 1996. This delay was due, 

i n p a r t , to delay i n mail service, but also because counsel advised 
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some research would be necessary 'into the background of p r i o r I n t e r 

state Commerce Commission (ICC) proceedings i n v o l v i n g the a c q u i s i t i o n 

of these l i n e s and a l l o c a t i o n of r e s p o n s i b i l i t i e s between the SP, GWW, 

and IC systems. Clearly, I could not f i l e a v e r i f i e d statement by the 

A p r i l 29, 1996 deadline established f c r the present p a r t i e s . 

The UP/SP-GWW settlement agreement would wreak havoc upon the 

understandings and r i g h t s of persons employed by SPCSL and GWW i n the 

Chicago-St. Louis t e r r i t o r y of the former CMV:. The ICC i n i t s supple

mental order i n F.D. No. 31522, Rio Grande In d u s t r i e s , Inc., Et A l . — 

Purchase and Trackage Rights—Chicago, .Missouri & VJestern Railway 

Company Line Between St. Louis, MO and Chicago, I L , dated and served 

October 31, 1989, passed upon the e x i s t i n g arrangements now sought 

to be revised by the UP/SP-GWW settlement agreement. I was an active 

p a r t i c i p a n t i n the implem.entation process a r i s i n g out of the ICC's 

consideration of the arrangements i n F.D. No. 31522. 

The UP/SP-GWW settlement agreement wculd r a d i c a l l y revise the 

present work arrangements. For example, the ICC noted i n i t s 1989 

decision that GWW w i l l provide switching service i n Granite City and 

south to Church and Tolson, and SPCSL w i l l provide switching service 

north of Granite C i t y , and would serve the Alton Branch. F.D. No. 

31522, p. 2, n.6. This i s to be alte r e d by the UP/SP-GWW settlement 

agreement, to give the work to GWW. (UP/SP-204, items 3-4). Further, 

Class 1 r a i l r o a d c o n t r o l of GWW presently would r e s u l t i n according a l l 

of the work south of Granite City to SPCSL crews, as mentioned by the 

ICC m i t s decision. F.D. No. 31522, p. 3, n.7. Yet t h i s i s to be changed 

by the UP/SP-GWW settlement agreement, so as to remove that condition. 

I have attached the October 31, 1989 ICC decision i n i t s F.D. No. 

31522. I would emphasize the ICC noted the terms were believed to be 

acceptable to Atchison, Topeka and Santa Fe Kailway Company (ATSF). 

F.D. No. 31522, p. 3. 
- 3 -



I iidve reviewed the Rio Grande I n d u s t r i e s , et a l . submissions 

i n F.D. No. 31522, i n p a r t i c u l a r , the v e r i f i e d statement of K.R. Peifer 

of SP, i n the c a r r i e r ' s October 25, 1989 RGI-lb/CMW-16, together wi t h 

counsel's October 26, IS89 t r a n s m i t t a l of the amendments to asset 

purchase agreement. 

The loss of the Alton Branch work, alone, would i n my estimate 

elim.inate three engineers, three conductors, and three helper-brakemen 

positions, plus two extra board positions, a t o t a l of eleven SPCSL 

jobs. Moreover, i t i s l i k e l y GWW may seek to u t i l i z e i t s non-union 

subsidiary. Gateway Eastern Railway Company, which would compound 

a d i f f i c u l t s i t u a t i o n . 

My concern i s not whether GWW or SPCSL i s e n t i t l e d to the work. 

I represent employees on both c a r r i e r s . Fairness to employees of these 

c a r r i e r s requires that an implementing agieement be ar r i v e d at f o r 

the UP/SP-GWW settlement agreement p r i o r to consummation of the UP/SP 

transaction, and t h a t the settlement agreement be subject to the f u l l 

reach of the New York Dock conditions. 

VERIFICATION 

STATE OF ILLINOIS 
COUNTY OF MCLEAN 

Under the penalties of perjury, I a f f i r m that the foregoing i s 

true and correct as stated. 

Dated at ( y l P ^ ^ ^ ^ Z ^ y . ^£y,;^fid^Jf^ 
Bloomington, IL 
May 10, 1996 CHAJILES W. DOWNEY 

Certificate of Service 

I hereby certify I have served a copy of the foregoing upon all 

parties of record by first class mail postage-prepaid. 

Washington, DC %^--k)\L^^y\mj\ 

GORDON P. MacDOUGALL 
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SERVICE DATE 
IC ' OCT 3 1 1989 

IjrrSRSTATE COMMERCE COMMISSICH 

DECISIOM 

Fi.nanv;* Doc)c«t Mo. 31522' 

RIO GRANDE INDUSTRIES, INC. ET AL. 
— PURCHASE AND TRACKAGE RIGHTS ~ 

CHICAGO, MISSOURI & WESTERN RAIT-WAY COMPANY LINE 
BETWEEN ST. LOUIS, MO AND CHICAGO, IL 

D«ci<i«d: October 31, 1989 

Rio Grand* Industries, Inc. (RGI), Sout.*i«m Paci f i c 
Transportation Company (SPT), Th« D«nvar and Rio Grande Wescern 
Railroad Company (CRGW), St. Louis Southwestem Railway Company 
(SSW), SPCSL Corp. (SPCSL), and Daniel R. .Murray (Trustee), 
Trastee o« t.ie Chicago, Missouri k Western Railway Company (CMW) 
(Applicants) have p e t i t i o n e d the Commission f o r l i m i t e d reopening 
of tiie above-captioned proceeding (the Rio Grande decision);* 
simultaneously, Applicants request that the i.-.stant p e t i t i o n be 
dismissed on the grounds that t.'ie matters bei.ng brought to che 
Commission's a t t e n t i o n ara not material to i t s ?i<; 'Sr^n'*^ 
decision and/or .have already been addressed and decided ti i e r e . 

Applicants seeic an expedited revi«w of the p e t i t i o n because 
t.hey c u r r e n t l y contemplate an accelerated closi.-ig of t.he sale of 
CMW's East St. Louis-Chicago l i n e (the North-South lin«) on ^ 
Tuesday, October 31, 1989, or as soon as possible t.heroafter. 
For reasons stated below. Applicants' motion to dismiss t.he 
p e t i t i o n w i l l be granted. 

Applicants bring to the Commission's a t t e n t i o n several 
charges i n t.he tems governi.ng the proposed RGI/CMW transaction, 
r i t s c , SPSCL w i l l assume an additional S6.5 m i l l i o n i n CMW 
Indebtedness to I l l i n o i s state agencies, while t h i s assumption 
s i g n i f i c a n t l y enhances che value of SPSCL's o f f e r to CMW for the 
Morth-South l i n e , i t also creates additional debt for SPCSL and 
raises the question of whether we need to reopen t.he proceedi.ng 
for reconsideration i n l i g h t of that f a c t . 

AlChough the t a t a l debt burden being assumed by SPCSL is 
increased, other counter-zaili-ng modifications i n the financing 
laprove the t o t a l f i n a n c i a l p i cture. We are s a t i s f i e d , 
therefore, t h a t the financing i s now on such favorable tert:s that 

• E3Crac2s Finance DocXet ^̂ o. 31522 (Sub-.><os. 1-9) . 

" 5 I.C.C.Id 952, ser-zed September 29, 1989. 

' Applicants explain t.iat t h i s data i s detarained i n part 
by the fac t that tha SanJtr-jptcy Court's order extending the 
Tr-jstee's access to castt c o l l a t e r a l expires on October 31, and 
that t . " ' BanJcr-jptcy Court has indicated i t w i l l rule on t.he 
propc purchase by th a t data. The parties and t i e State of 
I l l i r . also favor a prompt closing in l i e u of i n t rim directed 
ser/ice. s^e Directed Service Order No. 1507, S^i ̂fl'«ig 
Sout.hwqstarr! P.ai^vay Comcanv — Jirgcted Ser-/ice — C!licagq.. 
Missouri ar.d Western Pailvav C:iroar.v, Sebcor iPaniql R. Y'.'iltZiY.. 
Tr-jstee) (not p r i n t e d ) , served October 16, 1989. 



OTD-i 
Flnanc« Doclcet No. 31522 Atta, 

t.ha accrual of additional debt w i l l not significantly adversely 
affect SPCSL'3 financial stability, i f at a l l . ' 

Another financial change in the tarns of the proposed 
transaction also w i l l not significantly impact SPCSL's financial 
status. Applicants explain that SPCSL w i l l not acquire CMW's 
tracJcage right to Jacksonville or supporting CMW-owned trackage, 
and that Jacksonville access w i l l he acquired froa the debtor's 
estate by the purchaser of CMW's Kansas City-East St. Louis line 
(the East-West l i n e ) . Accordingly, SPCSL w i l l pay Sl a i l l i o n 
less towards the purchase price.' However, because the decreased 
purchase price w i l l be offset by a coaparzible loss in revenue 
from the Jacksonville trackage rights, t.his aodification w i l l 
likely have no real financial impact. 

The modifications to the financial aspects of the 
transaction ara not grounds for reopening the Rio Grande 
proceeding. The Rio Grande decision was founded on the statutory 
c r i t e r i a set forth in 49 U.S.C. 11344(d). Ssa Rio Grande. 5 
I.C.C.2d at 967-68. As we explained there, the decisional 
c r i t e r i a applicable to tiiis transaction do not require a finding 
about the financial aspects of the transaction. I^L. <>t 969, 
n.l7. We are concemed about debt only to the extent i t aay 
cause a diainishment or elimination of coapetition. Id. 
However, we concluded in Rio Grande that our examination of the 
financial evidence submitted by Applicants assured us that the 
proposal should result in a viable operation and hence 
coapetition w i l l not be diminished. Id. Nothing presented by 
Applicants suggests a different conclusion; thus, reopening on 
tills basis i s not warranted. 

In anotiier change to tha proposal, tiie parties have agreed 
that switching responsibilities within the Godfrey-East St. Louis 
joint f a c i l i t y w i l l be s p l i t . ' This divided switching 
responsibility w i l l continue until such time as the East-West 
owner becomes a Class I railroad or i t s interest i.n the j c i . i t 

2 of 4 

' Applicants explain that approximately $2.5 a i l l i o n of the 
debt w i l l , upon closing, be converted to Stata grants. Another 
$1 million w i l l be owed at simple interest of 3 percent which 
does not accrue until the beginning of the eleventh year after 
closing. Principal w i l l be payable in a lump sum on the 
nineteenth anniversary of the purchase. The remaining $10 
million reflects a loan "ron t.he I l l i n o i s Department of Finance 
Authority, which has also agreed to favorable modifications of 
the prior repayment terms (6 percent simple interest, and payment 
of principal in a single lump sum upon the tenth anniversary of 
the closing). Applicants indicate there w i l l be adequate cash 
flow to cover these obligations. 

' The cash price received by CMW wilj. remain at S22 
million, however, because the Stata of I l l i n o i s w i l l fund Sl 
million for purposes of preserving passenger service on the line. 

' The owner of the East-West line w i l l provide switching 
services in Granite City and south of Granite City to Church and 
Tolaon, and SPCSL w i l l provide switching services north of 
Granite City and on the Alton Branch. Each owner w i l l have 
direct access for a l l movements into and out of the Mead plant at 
Godfrey. Each co-owner wi l l provide switching on the portion of 
the joint f a c i l i t y to be 'ief/ed by i t on the "".eras specified in 
the Rio Grande decision. 5 I.C.C.;Jd at 974-',5. 
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f a c i l i t y comes under the control of a Class I railroad. 3 of 4 
Applicants explain that these revised terms are the result of 
further negotiations among the Trustee, Wertheim Schroder and 
Co., and RGI and that they are believed to be acceptable to The 
Atchison, Topeka and Santa Fe Railway Company ;ATSF). Other 
changes to the joint f a c i l i t y agreement include measures which 
w i l l improve the v i a b i l i t y of th« East-West line operation, upon 
i t s purchase,' and which resolve pi ;blems identified in our Bi2 
Grande decision conceming access to the I l l i n o i s Central and 
Burlington Northem trackage righta. Sfia S I.C.C.2d at 981-
984.' 

AS we suggested in Rio Grande (5 I.C.C.2d 987), the parties 
have amicably resolved many of the problems presented by the 
original proposal. The proposed changes a l l improve the prospect 
that this transaction w i l l not adversely affect the purchase of 
CMW's East-West line and t.hat switching arrangements in the joint 
f a c i l i t y area w i l l be conducted in a nondiscriminatory manner. 
They are fully consistent with the conditions we imposed on our 
approval of t.he transaction. See 5 I.C.C.2d at 974-75. 
Therefore, there i s no need to reopen the proceeding to ..ddress 
these concerns. 

The last change contemplated by Applicants flows from the 
changes in the switching arrangements within the joint f a c i l i t y 
to be created between Godfre/ and East Sc. Louis, and the 
decision that SPCSL w i l l not*acquire CMW's JacJcsonville trackage 
rights or supporting C-W trackage. As a consequence, SPCSL wi l l 
not hira 15 CMW tram and engine service employees who work in 
the joint f a c i l i t y area or in the JacJcsonville area. I t i s 
expected t.hat these employees wi l l remain with CMW and may 
eventually be employed by t.he successor owner of the East-West 
line.*" This proposed change does not require reopening the 
proceeding because the affected employees w i l l receive protection 
froa the Trustee pursuant to the modified New York Dock 
conditions already imposed on the transaction. See 5 I,C.C.2d at 
987-89; ass alsc Rio Grande, stay denial (not printed), served 
October 31, 1989. 

For a l l the foregoing reasons, Applicants' patition raises 
no matters requiring reopening and their motion to dismiss w i l l 
be granted. 

' I f this should occur, switching by tha East-West lina 
owner wi l l terminate and SPCSL wi l l do a l l switching within the 
joint f a c i l i t y on t.he basis and terms originally approved in aia 

' Although we have not received any application for 
approval of the sale of the East-West line, t.he Trustee has 
applied to the bankruptcy court for authority to s e l l the East-
West line to Wert.heim Schroder and Co. and ATSF. 

' The original agreement between the parties only 
transferred existing rights. Therefore, SPCSL sought, our 
approval to acquire or expand rights not presently held by CMW. 
See 5 I.C.C.2d at 984-35 (discussion of Sub-Nos. 5, 6 4 7). 
Those rights were denied. Id. We note that there is not.hing in 
t.he proposed modifications to the agreemant which attempts to 
undermine or circumvent t.h03e denials. 

Specifically, Applicants present that four enginemen and 
eight trainmen at East St. Louis, IL together with one enginemen 
and two trainmen at Springfield (serving Jacksonville) w i l l 
remain with CMW rather than being assumed by SPCSL. 
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A t t a . 

This action will not significantly affect either tha quality 4 of 4 
of tha human environment or energy conservation. 

ir 1« ordered: 

1. Tha motion to dismiss the petition for reopening is 
granted. 

2. This decision is affactiv) on October 31, 1989. 

By tha Commission, Chairman Gradison, vice Chairman Siamons, 
Comaissionars Andre, Laabolay, and Phillips. 

(SEAL) Norata R. McCaa 
Secretary 
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KCS-53 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

THE KANSAS CITY SOU THERN RAILWAY COMPANY'S 
MOTION TO STRIKE PORTIONS OF APPLICANTS' REBUTTAL AND 

ACCOMPANYING VERIFIED STATEMENTS (UPSP 230-234) AND TO STRIKE 
PORTIONS OF BN/SANTA FE'S RESPONSE TO INCONSISTENT AND RESPONSIVE 

APPLICATION; RESPONSE TO COMMENTS, PROTESTS, REQUESTED CONDITIONS 
AND OTHER OPPOSITIONS; AND RF.BUTTAL IN SUPPORT OF RELATED 

APPLICATIONS TO WHICH BN/SANTA FE IS A PARTY (BN/SF 54) 

On April 29, 1996, Applicants <iled their rebuttal and accompanying verified 

statements.' On that same day, BN/S;mta Fe filed its Response to Inconsistent and 

Responsive Application; Response to Comments, Protests, Requested Conditions and other 

Oppositions; and Rebuttal in Support of Related Applications To Which BN/Santa Fe is a 

Parry (BN/SF 54). The Board's mles and procedures limit the content of a pany's rebuttal 

to "issues raised in reply statements to which they are directed." 49 C.F.R. § 1112.6. For 

purposes of this proceeding, this mle means that any material, issues, comments or verified 

' Although Applicants' rebuttal is contained in Volumes 1 through 5, the rebuttal actually 
consists of seven Volumes due to Volume 2 being in three pans, i.e., Volume 2, parts A, B, 
and C. 



statements contained within UP/SP 230-234 and BN/SF 54 must be specifically directed to 

issues contained within the comments and responsive applications filed by other parties. As 

will be established herein, both UP/SP's and BN/SF's filings on April 29 contained 

numerous portions that are inappropriate at this stage of this proceeding and which therefore 

should be stricken. 

The most extensive discussion of the criteria for testimony submitted on rebuttal is set 

forth in a proceeding to which both Applicants were parties, i.e., Union Pacific Corporation, 

et al. - Control -- Chicago and Northwestern Transportation Co., et al.. Docket No. 32133, 

1994 ICC LEXIS 168 (September 12, 1994).̂  The f/P/CAW decision further refines the 

Section 1112.6 criteria of material that is appropriate for rebuttal. The procedural posture of 

the UP/CNW proceeding was somewhat different ttian in the instant proceeding; however, the 

principles applied by the Commission are applicable herein. There, in response to UP's 

application to merge with CNW, SP and CC&P filed responsive applications, which UP 

opposed. SF and CC&P then filed rebuttal in support of their responsive applications. In 

response to SP's and CC&P's rebuttal in support of their responsive applications, UP filed a 

motion to strike portions of the purported rebuttal as inappropriate rebuttal testimony. In 

response to UP's motion, the Commission stmck many verified statements in their entirety, 

and portions of other statements This motion adheres to the categories of inappropriate 

rebuttal testimony establisiicd by the Commission in the UP/CNW proceeding. 

^ In the interest of brevity, references to this opinion will be abbreviated to "UP/CNW, 
1994 ICC LEXIS 168 at 
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I . PORTIONS OF APPLICANTS' REBUTTAL NARRATIVE AND 
ACCOMPANYING VERIFIED STATEMENTS SHOULD BE STRICKEN 

A. Portions Of Applicants' Rebuttal Do Not Seek To Controvert Evidence 
Submitted By Other Parties In Their Comments Or Responsive Applications, 
But Rather Are An Attempt To Bolster Their Application And Contain 
Material That Should Have Been Submitted At That Tune 

In UP/CNW, the Commission stmck the statement of CC&P's president describing it 

on the whole as "inappropriate rebuttal." UP/CNW, 1994 ICC LEXIS 168 at *7. The 

Commission criticized the statement for not pointing out any specific evidence to which [it] 

was in reply." Id. at *6. The Commission also stmck many other statements (or portions 

thereof) due to their containing information that should have been in the original responsive 

application and therefore submitted merely as an attempt to bolster their case-in-chief. For 

instance, the latter portion of CC&P witness Amy's statement was stricken for this reason 

(Id. at *13), and CC&P witness Voss' testimony was also deemed inappropriate for this 

reason. Id. at *18. The testimony of numerous SP wimesses also was stricken because it 

did not controvert evidence opposing SP's responsive application. The entire statements of 

Messrs. Ordover and Baumol were stricken, as were the statements of Barclay/Garell and 

Gilason, all of which were described as not rebutting evidence submitted in opposition to 

SP's responsive application. Id. at *20-22. Except for one section, the entire statement of 

witness Baumel was stricken for not containing facts that controverted the opposition 

evidence (Id. at 25-26), as were three parts of witness Nelson's statement {Id. at 27-28). 

Witness Bosanko's testimony suffered the same fate and for the same reason (Id. at 28-29), 

as did section 5 of witness Gehring's testimony {Id. at 39-40). Wimess Gehring's testimony, 

was stricken because it not only provided no evidence in rebuttal to opposition testimony, but 
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it was described as an expansion of arguments already made by SP. Id. at *43-44. SP 

witness Harris and ten witnesses on service discrimination also had testimony stricivcn for 

this very reason. On November 17, 1994, the ICC affirmed the prior order in UP/CNW and 

again reiterated that, "much of the evidence . . . could and should have been submitted . . . 

in support of its responsive appUcation." UP/CNW, 1994 ICC LEXIS 250 at *23. 

Similarly. Applicants herein submitted the rebuttal verified statement of Bernard J. La 

Londe. The testimony in pages 1 through 11 of Mr. La Londe's verified statement adds 

nothing, it rebuts nothing, and it contains material that should have been contained in their 

original Application. Particular attention should be directed to pages 7 through 9, where 

witness La Londe does nothing more than quote from shipper letters that were contained in 

UP/SP-25. Sections 1 and 2 may clearly be described as an attemot to bolster Applicants' 

case-in-chief and contained material that should have been submitted at that time. Funher, 

Section III (c) on pages 19 and 20 and Exhibit 5 should be stricken as inappropriate for 

rebuttal. By the witness' own admission, KCS did not use this survey in its comments nor 

did it submit any shipper letters in support of its position, (p. 20, lines 16 through 21) 

What then would Applicants contend this testimony rebuts? Indeed, nothing in Mr. La 

Londe's rebuttal statement rebuts any criticism or attack of his original statement because no 

otiier party's comments were directed to his original testimony. This "rebuttal" statement is 

therefore but a second attempt to make points he wanted to make in his original statement 

submitted with the Application. 

The statement of Michael E. Uremovich should be stricken in its entirety. While Mr. 

Uremovich has impressive credentials and is certainly qualified to testify regarding his four 
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years at SP where he was heavily involved it the attempts to improve the financial and 

market performance of SP (pp. 2-3), even he does not describe his testimony as being in 

response to any testimony proffered in opposition to the Application. This testimony, in its 

entirety, should have appeared in the original application, and is nothing more than an 

attempt by Applicants to bolster their Application. Like the statement of CC&P's president 

in the UP/CNW proceeding, Mr. Uremovich's testimony "does not point out any specific 

evidence to which [it is] in reply." Id. at *6. Rebuttal evidence from new witnesses should 

directly and specifically controvert statements made in opposition to the Application. Id. at 

*71. Mr. Uremovich's statement is therefore inappropriate for rebuttal and should be 

stricken in its entirety. 

B. Portions Of Applicants' Rebutul Should Be Stricken As Relating To Theories 
Not Previously Advocated By Applicants Or Because They Introduce New 
Studies, Which Are Inappropriate For Rebuttal Testimony 

1. References to the CMA Settlement Agreement Should Be Stricken, and 
the Settlement Agreement Itself Disregarded 

On April 18, 1996, Applicants entered into a settlement agreement with the Chemical 

Manufacmrers Association ("CMA"), the effect of which was massive amendments to the 

previous agreement entered into between Applicants and Burlington Northem Railroad 

Company and The Atchison, Topeka and Santa Fe Railway Company ("BN/Santa Fe"). The 

original agreement between Applicants and BN/Santa Fe formed the cornerstone of the 

original Application. As set forth in KCS's previous motion to require amendment of the 

Application to enlighten the Board and the parties as to the tme effects of the CMA 

Agreement (KCS-49), the significant changes to the original BN/Santa Fe Agreement warrant 

an amendment of the Application itself. Presentation of the CMA Settlement Agreement at 
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this juncture as a basis for the Board's consideration of the Application is unwarranted. As 

argued b> Applicant UP in its motion to strike CCP and SP rebuttal testimony in the 

C/P/CAW proceeding iUP/CNW-126}, a party is not entitled to insert entirely new facmal 

issues into the case on rebuttal. (UP/CNW-\26, p. 15) Similariy, Applicants her>*in "should 

not be permitted to introduce entirely new subjects and disputes into what is supposed to be a 

rebuttal filing." Id. The CMA agreement is analogous to part 6 of CC&P witness Trout's 

statement in the UP/CNW proceeding in that it relates to a theory not previously advocated 

by Applicants. Although Applicants will likely repeat their favorite refrain that KCS is only 

attempting to delay or somehow divert the Board's attention from relevant matters, that 

refrain has become stale and should be ignored. Applicants themselves have repeatedly 

emphasized the financial impact of this merger and the scope of the effect on rail 

transportation in this country. What the eleventh hour CMA agreement purports to achieve 

is a "fix" to the issues raised by the many parties opposing the merger. As an initial matter, 

it should be noted that the CMA agreement does not even purport to "fix" all of the issues 

raised by the party whose name is affixed thereto, i.e., most of the concems raised even by 

CMA and its members are not even addressed.' 

Further, the purported "fixes" are not supported by operating plans, financial 

analyses, environmental analyses,'* labor impacts, or the myriad of other analyses required 

by the Board's mles, nor have Applicants amended their Application to include the effects of 

3 See, SPI-16; CR-37; and DOW-19. 

" See Conunents of The Kansas City Southern Railway Company on the Environmental 
Assessment (KCS-50). 
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the CMA Agreement. For instance, the CMA Agreement would have significant impact 

upon the Operating Plan submitted by Applicants.' Witness Saltzman's rebuttal verified 

statement acknow ledges the importance of the BN/Santa Fe operacions to formulation of 

.•\pplicant5' Operating Plan. (pp. 27-28) It thus follows that significant changes to the 

original BN Santa Fe Agreement would result in significant changes to the Operating Plan. 

Smce .Applicants have not submitted a revised Operating Plan to reflect the changes 

occasioned by the CMA Agreement and the Board must rely on an Operating Plan that does 

not rellect these revisions, the CMA Agreement should not be considered at all in the 

Board's deliberations. Accordingly, any attempt by Applicants to portray the CMA 

agreemem as being in "rebuttal" to the comments and responsive applications is quite simply 

a false description, and it should therefore be disregarded when the Board is attempting to 

determine whether this merger is in the public interest.* 

Similarly, like the analysis submitted in part 4 of witness Gray's testimony in 

UP/CNW, the parties herein will have no oppormnity to analyze and rebut the purported 

benefits of the CMA Settlement Agreement. Id. at 39-40. Accordingly, the following 

portions of Applicants' rebuttal dealing with the CMA Agreement should be stricken: 

a. Volume 1 - Narrative (UP/SP-230); 

(1) pp. 12-21 

' It should be noted, however, that Applicants and BN/Santa Fe are still negotiating the 
agreement to implement the terms of the settlement, and that no plan for implementation has 
been agreed upon. See Rebuttal Verified Statement of Carl Ice, p. 5. 

* As pointed out by Conrail (CR-37), the CMA Agreement is a request for condition that 
was not filed on March 29, 1996, as required by Decision No. 6. It should therefore be stricken 
as untimely filed. 
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) 

(2) p. 27, third sentence 

(3) p. 61, lines 5-14 

(4) pp. 93-99 (portions of section 5(B)(1)(a) dealing with 

CMA Agreement, e.g , extended trackage to St. Louis) 

(5) p. 138, lines 6-13 

(6) p. 142, Unes 11-17 

(7) p. 150, lines 13 through p. 152, line 17 

(8) p. 155, line 10 through p. 163 

(9) p. 168, lines 11-14 

(10) p. 215, lines 6-10 

(11) p. 269, lines 16-18 

(12) p. 270, lines 11-16 

(13) p. 292, line 22 through p. 294, line 2 

(14) p. 294, lines 3-14 

(15) Settlement Agieement following page 323 

Volume 2, Part A (UP/SP-231) 

(1) Rebuttal Verified Statement of Richard K. Davidson, pp. 

3-5 

(2) Rebuttal Verified Statement of Jerry R. Davis, p. 23 

(3) Rebuttal Verified Statement of Richard J. Barber, pp. 59-

65 



c. Volume 2, Part B (UP/SP-231) 

(1) Rebuttal Verified Statement of Richard B. Peterson, pp. 

144 and i60 

(2) Rebuttal Verified Statement of John H. Rebensdorf, pp. 

5-11 and Exhibit 1 

d. Volume 3 

(1) Rebuttal Verified Statement of Bradley King, pp. 5-6, 7-

9 and Exhibit 1 

2. New Smdies Are Not Appropriate Rebuttal Testimony 

It is well settled that due process does not permit a party to submit new sttidies on 

rebuttal. Arizona Electric Power Cooperative, Inc. v. Atchison, Topeka & Santa Fe, Docket 

No. 37437, May 22, 1987, pp. 2-3. See also Pittsburgh & Lake Erie R.R. v. I.C.C, 796 

F.2d 1534, 1543 (D.C. Cir. 1986) (verified statement containing new smdy based on new 

method of analysis was properly stricken). As Applicant UP pointed out to the Commission 

in its motion to su-ike in the C/P/CAW proceeding "to receive these statements now, under the 

guise of rebuttal, would make a mockery of the procedure established by the Commission lor 

the conduct of this case." UP/CNW, Finance Docket No. 32133 (UP/CNW-126), p. 30. 

KCS therefore moves that the following new smdies be stricken. 

a. Rebuttal Verified Statement of R. Douglass Bemheim, pp. 13-21 
and Tables 1 and 2 following p. 30: 

For the first time Mr. Bemheim submits his analysis of UP traffic for 1994. Mr. 

Bernheim admits that this is a new study based upon the 1994 UP traffic tapes, which contain 

records for all of the loaded movements by UP for 1994 (p. 14). This smdy clearly could 
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have been done earlier in the proceeding as part of the initial appUcation. Further, even 

though Mr. Bemheim's deposit on has been scheduled, and the parties wiU have the 

opportunity to rely on that deposition testimony in their briefs, parties will not have an 

opportunity to submit verified statements or any evidence to point out any flaws that may 

surface in the deposition testimony. Accordingly, this study should be stricken. 

b. Rebuttal Verified Statement of John H. Rebensdorf: 

Appendix A to Mr. Rebensdorfs statement is a study compiled from the Joint FaciUty 

Agreements that were contained in his workpapers and that were omitted from his original 

statement. On its face, this Appendix A is untimely and comes as too little too late. It does 

not rebut evidence submitted in opposition to the Application because the evidence w .s in 

Mr. Rebensdorfs possession when the Application and his original Verified Statement were 

prepared. Appendix A to Mr. Rebensdorfs statement therefore should be stricken. 

C. Rebuttal Verified Statement of Richard B. Peterson, pages 88-
93: 

Mr. Peterson conducted a new smdy involving UP'S long-haul automotive business 

"to supplement the rate comparisons in the application." (p. 88, lines 19-22). Like the 

Bemheim study, this analysis was based upon data that was in UP's possession when the 

Application was filed. It was not based on data obtained from other parties in the discovery 

process, and, in fact, no other party submitted any analysis of UP automobile shipments. 

This is clearly a new study lhat rebuts nothing submitted by any other party, and, as Mr. 

Peterson acknowledges, merely supplements the Applicatioii. 
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C. Matters As To Which Parties Were Denied Discovery By Applicants Should 
Be Stricken 

As strenuously argued by UP in the UP/CNW proceeding and as confirmed by the 

Commission in that proceeding, a party should not be able to introduce on rebuttal matters as 

to which that party denied discovery in the discovery period. Thus, ponions of Applicants' 

references to build-ins and build-outs should be stricken. This information is contained in 

witness Barber's statement at pages 22-23; witness Gehring's statement at pages 2 and 14 

through 23; and witness Peterson's testimony at pages 51-53 and 58-64. In response to KCS 

interrogatory nos. 27 and 28 relating to build-in and build-outs that Applicants had 

considered. Applicants identified only the projects that they viewed as being 'of any 

substance." (UP/SP-33, pp. 25-26). Applicants vigorously resisted providing further 

discovery on this issue, and Judge Nelson sustained tliat objection.̂  In Mr. Peterson's 

deposition, however, he referred to data gathered by UP on possible build-in/build-out 

situations in conneclion wiih the merger and to an earlier "smdy" of possible build-ins. 

Based on Mr. Peterson's testimony, it did not appear that production of the data and siudy 

would be burdensome. Therefore, by letter dated Febmary 8, 1996, KCS requested the 

smdy and the data. A second request was made by letter dated Febmary 15, 1996. On 

Febmary 20, 1996, KCS brought the request before Judge Nelson. Prior to Judge Nelson's 

mling, Applicants agreed to produce the documents. When the documents had not been 

produced by Friday, February 23, 1996, KCS requested that the documents be sent that day 

so that the documents could be used in Mr. Gray's deposition on Monday, Febmary 26, 

^ See, Transcript of December 20, 1995 Discovery Conference at pp. 307-311. 
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1996. That request was ignored. Another request was made by letter dated Febmary 28. 

1996. On March 8. 1996. one month after the first request, and over two weeks after 

Applicants committed to provide the documents, KCS received a copy of the "smdy." 

.Applicants had committed to provide both the smdy and the data on Febmary 20. 1996. two 

weeks after KCS's request and presumably after they had looked for the "data" referred to by 

Mr. Peterson. In the March 8, 1996 transmittal letter, however. Applicants counsel stated 

that, "no body of written 'data gathered' by Mr. Peterson" existed and that any notes Mr. 

Peterson made in the process of gathering the data, "would have been produced as part of 

Mr. Peterson's workpapers, which are located in Applicants' document depository," with no 

reference to the location of this data within the close to 7,000 pages of Mr. Peterson's 

workpapers produced. The above-cited testimony by witnesses Barber, Gehring and Peterson 

was not reflected in the documents produced by Applicants, and it therefore should be 

stricken. 

I I . PORTIONS OF BN/SANTA FE'S FILING AND ACCOMPANYING VERIFIED 
STATEMENTS (BN/SF 54) THAT RELATE TO THE CMA AGREEMENT 
SHOULD BE STRICKEN 

BN/Santa Fe, who is a party to both Agreements on which Applicants so heavily rely, 

has submitted no operating plan or documentation relating to the environmental impact of the 

irackage rights lhat it will gain as a result of the settlement agreements. In its April 29 

filing, however, BN/Santa Fe also relies heavily on the CMA Settlement Agreement. For 

the same reasons set forth in Section 1(B)(1) above, BN/Santa Fe's testimony and comments 

relating to the CMA Agreement should be stricken. 
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A. 

• 

Comments 

) 
1. p. 2, paragraph 3 

2. p. 4, lines 16 through 19 

3. p. 7, lines 15 through 18 

4. p. 9, lines 16 through 21 

5. p. 13, Une 21 through p. 14, line 11 (including fn 4) 

6. p. 20, line 18 through p. 21, Une 2 

B. Verified Statement of Carl R. Ice 

1. p. 1, references to CMA Agreement in Unes 10 through 19 

2. p. 2 through p. 6, line 16 

3. p. 8, Unes 13 through 19 

4. p. 9, lines 7 through 8 

} 
5. p. 9, lines 11 through 13 

6. p. 12, lines 6 and 7 

C. Verified Statement of Matthew K. Rose 

1. p. 1, Unes 17 through 18 

2. p. 2, Unes 4 through 8 

3. p. 2, lines 9 through 13 (to extent CMA Agreement factored in 

calculauons) 

4. p. 3, lines 8 through 16 

5. p. 3, lines 19 ihrough 21 (to exient CMA Agreement factored in 

calculations) 
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6. p. 4, lines 6 through 8 (to extent CMA Agreement factored in 

calculations) 

7. p. 4, lines 12 through 15 (to extent CMA Agreement factored in 

calculations) 

8. p. 4, lines 15 through 18 (to extent routes in CMA Agreement are 

included) 

9. p. 5, lines 2 through 6 

Verified Statement of Frank D. Clifton 

1. P- 1, fh 1 (references to CMA Agreement 

2. P- 4, Unes 21 through 22 

3. P 5, iines 1 through 2 

4. P- 5, lines 20 through 7.2 

5. P- 6, lines 1 through 5 

6. P- 6, lines 14 through 17 

7. P 7, lines 4 through 7 

8. P 7, Unes 10 through 12 

9. P- 9, Unes 5 through 18 

10. P- 10, Unes 16 t'..rough 20 

11. P 11, lines 7 ihrough 9 

Second Verified Statement of Neal D. Owen 

1. p. 1, fn 1 (references to CMA Agreement) 

2. p. 2, Unes 5 ihrough 7 
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3. p 4. fn 4 

4. p. 19, Une 12 through p. 22 

5. p. 24 (all) 

F. \ erified Statement of Joseph P. Kalt 

1. p. 3. fh 1 (references to CMA Agreement) 

2. p. 6, lines 16 through 21 

3. p. 8, line 21 through p. 9, line 12 

4. p. 9, lines 15 through p. 10, line 3 

5. p. 51, line 16 through p. 53, line 11 

6. p. 54, lines 9 through 15 

7. p 59, lines 17 through 19 (to the extent CMA Agreement factored in) 

G. Verified Statement of Christopher Kent and Jon Klick 

1. p. 19, line 11 through p. 21, line 1 

III. CONCLUSION 

Rebuttal pleadings and testimony are designed to address matters raised by opposing 

parties in response to a party's original filing and not to advance new arguments. The 

above-cited testimony and arguments of witnesses La Londe and Uremovich do not seek to 

controvert evidence submitied by panies in response to the Application, but rather are an 

attempt to bolster the Application with material that should have been submitted at that time. 

Funher, Messrs. Bemheim, Rebensdorf and Peterson have submitted new smdies lhat could 

have been cond cted at the time the Application was filed. New smdies based on new 

methods of analysis are not proper rebuttal material and should be stricken. Pittsburgh & 
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Lake Erie R.r. v. I . C . C , 796 F.2d 1534, 1543 (D.C. Cir. 1986). This testimony therefore 

should be stricken. Also new to this rebuttal is the massive amount of testimony and 

argument that relies on the CMA Settlement Agreement. This is an entirely new agreement 

that is not supported by the analyses required for material contained in a merger application, 

and it should be stricken. Finally, Applicants permitted only limited discovery related to 

potential build-ins and build-outs, and testimony related to those instances where discovery 

was not provided should be stricken. 

This 8th day of May, 1996. 

Richard P. Bmening 
Robert K. Dreiiing 
The Kansas City Southem 

Railway Company 
114 West Ilth Street 
Kansas City, Missouri 64105 
Tel: (816) 556-0392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
ColUer, Shannon, Rill & Scott 
3050 K Street, N.W., Suite 400 
Washington, D.C. 20007 
Tel: (202) 342-8400 
Fax; (202) 338-5534 

jonn R. Molm 
Alan E. Lubel 
William A. Mullins 
David B. Foshee 
Troutman Sanders LLP 
1300 I Street, N.W. 
Suite 500 - East Tower 
Washington, D.C. 20005 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attomeys for The Kansas City 
Souihem Railway Company 
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CERTIFICATE OF SERVICE 

I hereby certify that a tme copy of the foregoing "The Kansas City Southem Railway 

Company's Motion to Strike Portions of Applicants' Rebuttal (UPSP 230-234) and 

Accompanying Verified Statements and to Strike Portions of BN/Santa Fe's Response to 

Inconsistent and Responsive Application; Response to Comments, Protests, Requested 

Conditions and other Oppositions; and Rebuttal in Support of Related AppUcations to Which 

BN/Santa Fe is a Party (BN/SF 54)" was served this 8th day of May, 1996, by hand delivery 

to counsel for Applicants and by hand delivering or depositing a copy in the United Stales 

mail in a properly addressed envelope with adequate postage thereon addressed to each other 

party of record. 

Railway Company 

(caiTolbh)wpdocs\inolmhc\kcs\iipsp\kc353 

17 



I STB FD 32-760 5-2-96 82970 



:nr. TS 

->, KHARASCH, MORSE & GARFINKLE, P.C. 
ATTORNEY.S AT I.AW 

CHAIOESH. WHITE, JR 

DULECT LINE: ( 2 0 2 M 4 2 - 6 7 ^ 

FACSIMILE; (202 
Office ofth«S&creiary 

HiY 0 ? 1996 
1. 

Apri 29, 1996 

The Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
Interstate Commerce Commission Building 
12th Street and Constitution Avenue, N.W. 
Washingtcn, D C. 20423 

CANAL SQUARE 

1054 THIRTY-FIRST STREET, .N.W. 

WASHINGTO.N-, D.C. 20007-4492 

TELEPHONE: (202) 342-5200 

Re: Finance Docket No 32760, Union Pacific Corp et. al. —Control 
and Merger -Southem Pacific Rail Corp.. et. al. 

Dear Mr Williams: 

Enclosed for filing please find an original and twenty copies of Motion to Compel 
Funher Explanation or Correction Re Westem Shippers' Coalition Position on Montana Rail 
Link Inc.'s Inconsistent .\pplication 

I have served counsel for applicants by hand, and have mailed tme copies of the 
foregoing to counsel for parties of record by first-class mail, postage prepaid. 

Will you kindly stamp and retum the enclosed copy of this service letter when the 
ducuments are filed. 

Enclosures 

Very tmly yours, 

Counsel for Utah Railway Company 

XiNjmJAN-GKMG LAW OmcE 
AmuATED FKM 

No. 535-538, FE.NGYLAN CRESTWOOD HOTEL 
No. 23, DONG JIAO MIN XIANG 

BEIJING 100006 PEOPLE s REPL'BUC OF CHINA 
TEI, 0U-8^-l-523-')56- FAX On-86-l-52V5569 



CFRTTFirATF OF SERVICE 

1, Charles H. White, Jr. certify ihat on this the 29ih day of April, 1996 I served tme 
copies of Motion to Compel Further Explanation or Conrection Re Westem Shippers' Coalition 
Position on Montana Rail Link Inc.'s Inconsistent Application on counsel for applicants by hand 
delivery, and on counsel for parties of record by first-class mail, postage prepaid. 

larles H. White, Jr. 
Counsel for Utah Railway Company 



ETITERED 
_ Oflice of th* Secretary 

Public ŜBord 

BEFORE THE 
SURFACE TRANSPORTATION 

Finance Docket No. 32760 

UTAH -4 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORPORATION AND THE DENVER AND RIO GRANDE 

WESTERN RAILROAD COMPANY 

MOTION TO COMPEL FURTHER 
EXPLAN.\TION OR CORRECTION RE 

WESTERN SHIPPERS' COALITION 
POSITION ON MONTANA RAIL LINK INC'S 

INCONSISTENT APPLICATION 

ORlCrlNf^L 
Charles H. White, Jr. 
Galland, Kharasch, Morse & Garfinkle, P.C. 
1054 Thirty-First Street, N.W. 
Washington, D.C. 20007-4492 
(202) 342-6789 

Counsel for Utah Railway Company 

April 29, 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORP., et al. - ) 
CONTROL AND MERGER - ) Finance Docket 
SOUTHERN PACIFIC RAIL CORP., ) No. 32760 
et al. ) 

MOTION TO COMPEL FURTHER 
EXPLANATION OR CORRECTION RE 

WESTERN SHIPPERS' COALITION 
POSITION ON MONTANA RAIL LINK INC'S 

INCONSISTENT APPLICATION 

On March 29, 1996, a pleading entitled "Joint Shippers' Statement in Opposition to 

Merger Unless Conditioned As Proposed In Responsive Application of Montana Rail Link, Inc." 

was filed before the Board. The first listed shipper group is the Western Shippers' Coalition 

("WSC" or "Coalition"). A list of the Coalition's purported membership is attached as Appendix 

A to the Joint Shippers' Statement and to this pleading. Footnote 1, p. 1, of the Shippers' 

Statement states that, "In addition to participating in this Joint Statement, some participants are 

filing individual comments on the proposed merger." Serious quesiions are raised by the shippers' 

pleading as to whether these individual members of WSC are "participating" in the Statement, 

Indeed, even the question of "membership" in WSC itself is raised by the list of parties purporting 

to support Montana Rail Link's proposal. 

For instance, the President of Moroni Feed Company wrote a letter unequivocally and 

unconditionally supporting the UP/SP merger and BNSF settlement agreement on March 18, 



19%, and that letter was submitted to the Board on March 29, 1996 as part of a pleading entitled 

"Comments of Governors, Shippers and Others in Support of the Primary Application." UP/SP-

195. 

More specifically, the Intermountain Power Agency ("IPA") - an important consortium 

of municipalities, rural electric cooperatives, and Utah Power & Light/Pacific Corp. - filed 

separate comments supporting the merger in light of the Utah Railway Company's ("UTAH") 

setdemem agreement. As IPA stated, if " the rights granted to the Utah thereunder be adversely 

affected by a grant of one or more of the proposed inconsistent or responsive applications," it 

reserves the right to change its overall support position. (Appendix B). IPA's position supporting 

the UTAH settlement agreement fatly contradicts its listing among the WSC membership which 

connotes purported support for Montana Rail Link's inconsistent application. 

These clear examples have raised serious doubt as to the level of support for MRL wiihin 

WSC. Upon information and belief we would also assert the following: 

• ECDC Laidlaw Environmental: has negotiated a settlement agreement with 
UP whereby Utah Railway can participate in 
movements of waste materials lO a site in 
Utah. 

• Geneva Steel: 

• PacifiCorp: 

• Utah Mining Association: 

has negotiated a settlement agreement with 
UP/SP 

reportedly was never a member of WSC 

upon information and belief we allege that 
the executive board of the Association was 
never asked to take a position on the issue of 
support for MRL's inconsistent application. 

-2 



We submit the above at least raises the issue of fairness in listing the full membership of 

WSC - if, indeed, it is that ~ with the inference that ihey all support MRL's inconsistent intrusion 

into the Central Corridor. Moreover, the opening footnote that WSC's members may have filed 

individual comment* while "additionally] participating in this Joint Statement" is disingenuous 

at best. We submit that the commentors and settlement agreement negotiators supporting the 

UP/SP merger among the WSC list will be surprised to learn that they are now simultaneously 

"participating" in its opposition. 

The MRL/WSC tactic is particularly unfortunate in what has largely become a "body 

count" approach to evidentiary submissions. Not only does it misserve the Board in its balancing 

role, it also approaches the borders of propriety. 

Coun<«l for MRL and WSC rightly enjoy outstanding reputations at this bar. Perhaps they 

were unaware of the substantial and growing support for the merger among the parties listed as 

members of WSC. In that light we respectfully suggest that counse! be given the opportunity to 

canvass each purported member of WSC and report on its individual position vis-a-vis tlie 

Montana Rail Link inconsistent application. Alternatively, the director of WSC could supply a 

statement detailing both its membership and the results of a vote authorizing the MRL position. 

-3 



The Board, however, should exercise exd-eme caution in assuming the listed entities in the WSC 

appendix as being uniformly supportive of the MRL inconsistent application. 

Respectfully submitted, 

Charles H. White, Jr. 
Galland, Kharasch, Morse & Garfinkle, P.C. 
1054 Thirty-First Street, N.W. 
Washington, D.C. 20007-4492 

Counsel for Utah Railway Company 

April 29, 1996 



CERTIFICATE OF SERVICE 

I , Charles H. White, Jr.. certify that on this the 29th day of April, 1996, I served true 

copies of the foregoing MOTION TO COMPEL FURTHER EXPLANATION OR 

CORRECTION RE WESTERN SHIPPERS' COALITION POSITION ON MONTANA RAIL 

LINK INC.'S INCONSISTENT APPLICATION on counsel for Applicants, for the Western 

Shippers Coalition, and on counsel for Montana Rail Link by first-class mail, postage prepaid. 

Charles H. White, Jr. / 
Galland, Kharasch, Morse & Garfinkle, P.C. 
1054 Thirty-First Street, N.W. 
Washington, D.C. 20007-4492 

Counsel for Utah Railway Company 



APPENDIX A 

>VF<;TrRN SffTPPERS' COALITION 

COMPANY 

AKZO Nobel Salt 
Andalex Resources Inc. 
ARCO Coal Company 

Ash (jTOve Cement 
Circle Four Fanns 

Coastal Coal 
Colorado Mining Assoc. 

Continental l ime 
CW. Mining Company (a/k/a Co-Op Mining Company) 

Eagle Picher Minerals, Inc. 
ECDC Laidlaw Environmental 

Fannland Industries, Inc. 
Geneva Steel 

Intermountain Power Project 
Interwest Mining 

Kennecott Utah Copper 
Magma Copper 

Metropolitan Stevedore Company 
Moab Salt 

Moroni Feed Company 
PacifiCorp 

Public Service Company of Colorado 
Savage Industries, Inc. 
Sierra Pacific Power 

Utah Mining Association 
Westem Coal Transportation Association 

White Oak Mining (a/k/a Kiscaden Brothers) 

(3/26/96) 



APPENDDC B 

BEFORE THE 
SLFRFACE TRANSPORTATION BOARD 

Washington, D.C. 

Finance Docket No 32760 

C 

Union Pacific Corporation, Union Pacific Railroad Company 
and Missoiiri Pacific Railroad Company 

- Control and Merger -

Southem Pacific Rail Corporation. Southem Pacific 
Transportation Company. St. Louis Southwestem 

Railway Company, SPCSL Corp. and the Denver and Rio Grande 
Westem Railroad Company 

COMMENTS OF THE 
INTERMOUNTAIN POWER AGENCY 

The Intermountain Power Agency ("IPA"). by its undersigned counsel, 

hereby submits its comments on the proposed merger application filed by the 

Union Pacific Corporation. Union Pacific Railroad Company and Missouri Pacific 

Railroad Company ("UP") and the Southem Pacific Rail Corporation. Southem 

Pacific Transportation Company. St. Louis Southwestem Railway Company. 

SPCSL Corp. and the Denver and Rio Grande Westem Railroad Company (the 

"SP") (coUectively referred to herein as the "Applicants") in this docket on 

November 30. 1995. 

IPA is a political subdivisioi: ofthe State of Utah, with Ihirty-sLx members 

located primarily in Utah and California.' In the early 1980's, IPA was created 

' The members of IPA are: (1) six municipal purchasers from California, including 
the Los Angeles Department of Water and Power (the operating agent for the 
Intermountain Power Project): (2) twenty-three municipal purchasers from Utah; '3) six 
mral electric cooperative purchasers; and (4) Utah Power & Light/Pacific Corp.. which 
is an investor owned purchaser. 
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to build and operat ' a power generating plant located at Lyimdyl, Utah. IPA 

required coal to operate the plant and entered into agreements with various coal 

suppUers in Utah to satisfy that need. IPA also entered into agreements with 

three railroad carriers to transport the coal to Lynndyl: (1) with the Denver & Rio 

Grande Westem Railroad Company ("DRGW") (which was acquired subsequently 

by the SP) to transport coal from soinrce.3 served by DRGW to Provo. Utah; (2) 

with tlie Utah Railway Company ("Utah") to transport coal from sources served 

by Utah to Provo. Utah- and (3) with UP, which connected with DRGW and Utah 

at Provo. to transport the coal firom Provo to the power generating plant at 

Lyrmdyl. 

The proposed UP-SP merger will directly affect the transportation of coal 

under the agreements with UP, DRGW and Utah. Subsequent to the merger. UP 

will have a distinct advantage over the Utah Railway because it will be able to 

provide single line service directly ft"om the coal sources it serves to Lynndyl. 

As a result, UP would have the incentive to price transportation services from 

coal sources served directly by it - a longer haul -- more favorably than 

transportation ft-om coal sources served by the Utah and interchanged with UP 

at Provo. Moreover, the strength and market power ofthe combined UP-SP could 

seriously jeopardize the competitive balance in the area. 

IPA is aware of the settlement agreement executed by Utah and the 

AppUcants on January 17, 1996 and filed with this Board on February 2, 1996. 

The agreemeni appears to resolve some ofthe competitive concems that IPA has 

relating to the proposed merger. Under the agreement, Utah will have access to 

additional sources of coal not heretofore served, although not as many as the 

DRGW/SP currently has access to. This additional access will reduc" some, 

P466I5-1 



C) 

though not all, of the adverse competitive impacts that will likely result from the 

proposed merger. Because of this agreement, IPA will not make any specific 

objections to the merger proceeding at this time. However, should: (1) the 

settlement agreement be challenged during the comment process; (2) the rights 

granted to the Utah thereunder be adversely affected by a grant of one or more 

of the proposed inconsistent or responsive appUcations; or (3) the settlement 

agreement fail to ameUorate competitive concems as anticipated, IPA reserves 

the right to fUe rebuttal comments on April 29, 1996 or retxim to the Board at 

a later date and reopen the merger proceeding to request conditions if and when 

it detenniiies that impact of the merger transaction is adversely impacting 

competition for transportation services in the area. 

Dated: March 29, 1996 Respectfully submitted. 

Chafes A. Spit 
Alicia M. Serfaty 

HOPKINS & SUTTER 
888 Sixteenth Street. NW 
Washington, D.C. 20006 
(202) 835-8000 

Counsel for Intermountain 
Power Agency 

P46615-1 - 3 



CERTIFICATE OF SERVICE 

I hereby certify that on March 29.1996, a copy of the foregoing Comments 

OfThe Intermountain Power Agency a? A-2) was served by first-class U.S. mail, 

postage prepaid upon all parties of record i-^ this proceeding. 

I fiirther certify that two copies of the aforementioned pleading were 

served by Federal Express, unless otherwise indicated, upon the foUowing: 

Erika Z. Jones (By Hand) 
Adrian L. Steel. Jr. 
Roy T. Englert. Jr. 
Kathryn A. Kusske 
Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington. D.C. 20006 

Jeffrey R. Moreland 
Richard E. Weicher 
The Atchison. Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, IL 60173 

Janice G. Barber 
Michael E. Roper 
Burlington Northern Railroad 
Company 
3800 Continental Plaza 
777 Main Street 
Ft. Worth. TX 76102-5334 

I also certify that three copies ofthe aforementioned pleading were served 

by hand upon the following: 

James V. Dolan 
Paul A. Conley 
Loviise A. Rinn 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Str'-et 
Omaha. NE 68179 

Caimon Y. Harvey 
Southem Pacific Transportauon 
Company 
18609 Lincohi Street, 14th Floor 
Denver. CO 80295 

Carmon Y. Harvey 
Louis P. Warchot 
Carol A. Harris 
Southem Pacific Raihroad Company 
One Market Plaza 
San Francisco. CA 94105 

Arvid E. Roach II 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington. D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins. Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington. D.C. 20036 

/ Ft 
jAUcii M. Seri 'a.xj/ 
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UPfSP-220 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Fi.r.ance Docket No. 32760 

UNICN PACIFIC CORPORATICN, UNION PACIFIC ;'^ILROAD COMPANY 
AND MISSOURI FACIFIC RAILROAD COMPANY 

- - CONT.ROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN P.\C1FIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAI..WAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIFTEEM'.H SET OF INTERROGATORIES 
Â TD REOUESTS FOR PRODUCTION OF DOCL'MENTS 

CANNON Y. HJÛ VEY 
LOUIS P. WARCHOT 
CAROL A. I-iARRIS 
Southern P a c i f i c 

Tra.nsportation Conpany 
One Market Plaza 
San F r a r c i s c o , C a l i f o r n i a 
(415) 541-TOOO 

94105 

PAUL A. 
RICHARD 
JAMES S. 
Harkins 
13CO Nineteenth 
Washington, D.C 
(202.1 gvs-^eoi 

CL"NNING?LẐ M 
B. HERZOG 
GUINIVAN 

Cunningham 
S t r e e t , 

20036 
N.W. 

:torr.e'/s f o r Southern 
Pa c i f i c Rail Ccrcoraticn, 
Scut.hern Pa c i f i c Transportat ion 
Cc~panv, St. Louis Southwest ern 
Railwav CoToanv, SPCSL Corp. and 
The Denver ar.d Rio Grande 
Western R a i l r o a d Cor.-.pany 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
Ma . - t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 361-3290 

JR. 
JAMES V. DOLAN 
PAUL A. CONLEY, 
LOUISE A. Rir-TN 
Law Depart:.ient 
Union P a c i f i c R a i l r o a d Company 
Misso'uri P a c i f i c R a i l r o a d Com.pany 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

A R V I D E. ROACH I I 

J . M I C H A E L HEMMER 

M:CK;̂ L L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N. 
P.O. Box 7566 
Washi.ngton, D.C. 20044-7566 
\ 202] 662-^388 

W 

Att o r n e y s f o r Union P a c i f i c 
C orporation. Union P a c i f i c 
R a i l r o a d Company and Miss; 
P a c i f i c R a i l r o a d Com.pany 

A p r i l 18, 1996 
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UP/SP-220 

B E F C R E T H E 

S U R F A C E T - R A N S P C R T A T I C N BOARD 

Finance Docket No. 32760 

LTJION PACIFIC CORPORATION, L^ION FACIFIC RAIL.ROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CCNTROL AND MERGER - -
SOUTHERN PACIFIC RAIL CORPORATICN, SOUTHE.RN PACIFIC 

TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN I^ILWAY 
COMP.̂ NY, Gi-CSL CORP. AIO THE DEN̂ .ER AND 

RIO G.̂ ANDE WESTERN P-AILROAD COMPANY 

APPLICANTS' FIFTEENTH SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTICN OF DOCUMENTS 

Pursuant to 4 9 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines e'-.tered m t h i s proceeding on 

December 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, 

SPCSL and DRGW di r e c t the following i n t e r r o g a t o r i e s and 

docum.ent requests to the United States Department of Justice 

("DOJ'-) . 

Responses, including a l l respcnsive documents, 

should be served as soon as possible, and m no s/ent l a t e r 

than 5:00 p.m. on the s i x t h calendar day from the date of 

service hereof ( A p r i l 24, 1996) :see March 3 ru l i n g s , 

Tr. 2061). According to Judge Nelson, claims of undue burden 

m.ust "be de t a i l e d as to time, money, physical l i m i t a t i o n s , 

geography, cr any other factors m.aking the alleged burden" 

( i ^ . , Tr. 2061), anc you must bring documents for -//hich claim.s 

cf irrelevance or p r i v i l e g e are made to a hearing to be set ar 

a la-e r date, f o r review by the Administrative Law J-udge and 

im.mediate production. DCJ i s requested to contact the 



undersigned promiptly to discuss any objections cr questions 

regarding t.hese requests with a view to revolving any disputes 

or issues of i n t e r p r e t a t i o n i.nformially and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" micans the Surface Transportation Board. 

I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Com.pany. 

IV. "The EN/Santa Fe Settlem.ent Agreement" m̂ eans 

the agreem.ent between UP and SP and EN/Santa Fe dated 

September 25, 1994, as supplemented by the Novem^ber 18, 1995 

agreem.ent bet-A'een those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreement Lines" 

m.eans the l i n e s that BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CNW" means Chicago and North Western Railway 

Company. 

Justice 

V I I . "DOJ" means the United States Department of 

V I I I . "DRGW" means The Denver and Rio Grande 

Western Railroad Company. 

IX. "Document" means any w r i t i n g or other 

ccT.piiaticn of mformat.•.on, whether p r i n t e d , typed, 
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handwritten, recorded, or produced or reproduced by any other 

process, including but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

contracts, mstrum.ents, studies, projections, forecasts, 

sum>miaries cr records of conversations or interviews, minutes 

or records of conferences or m.eetings, records cr reports of 

n e j c t i a t i o n c , d i a r i e s , calendars, photographs, maps, tape 

recordings, computer tapes, computer disks, other computer 

storage devices, computer programs, computer p r i n t o u t s , 

m^odels, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pam.phlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, receipts, 

fi.nancial statements, accounting records, worksheets, d r a f t s , 

r evisions of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) bcth basic records and sum.m.aries of such 

records : including com.puter runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

m any respect from, o r i g i n a l versions; and 

(c) bcth documents m the possession, custody or 

contr o l of DOJ and docum.ents m the possession, 

custody or control of consultants or others who 

have assisted DCJ m connection w i t h t h i s 

proceeding. 



X. "The IC Settlement Agreement" m.er.ns the 

agreem.ent between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 19 96. 

XI. " I d e n t i f y , " when used i.n r e l a t i o n to an 

i n d i v i d u a l , corporation, partnership or other e n t i t y , m.eans to 

state the name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, ineans to 

(a) state the nature of the document (e.g.. l e t t e r , 

m.emorandum, etc. ) ; 

(b) state the aut.hor, each addressee, each 

r e c i p i e n t , date, numiser of pages, and t i t l e of 

the document; and 

(c) provide a b r i e f description of the contents of 

the document. 

X I I . "MPRR" means Missouri P a c i f i c Railroad 

Company. 

X I I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y to the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained m the f i l e s of DOJ 

or the consultants cr others who ha-/e assisted DCJ i n 

connection with t h i s proceeding and have documents i n t h e i r 

possession, and m.ade availa b l e i f requested. Applicants w i l l 

pay a l l reasonable ccsts f o r duplication and expedited 

d e l i v e r y of docum.ents to t h e i r attorneys. 
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XIV. ".Relating to" a subject m.eans r e f e r r i n g to, 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , m whole or m part, the subject. 

.XV. "SP" means SPT, SSW, SPCSL and DRGW. 

XVI. "SPCSL" means SPCSL Corp. 

XVII. "SPR" means Southern Pacific Rail 

coi-poidtion. 

X V I I I . "SPT" m.eans Southern Pac i f i c Transportation 

Com.pany. 

XIX. "SSW" means S t . Louis Southwestern Rai lway 

Com.pany. 

XX. "Shipper" means any user of r a i l services, 

including but not l i m i t e d to a consignor, a consignee, and a 

r'.^ceiver. 

XXI. "Southern Pac i f i c " means SFR and SP. 

XXII. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and related dockets. 

X X I I I . "UP" means "FRR and MFRR, including the 

form.er CNW. 

XXIV. "UPC" means Union Pacific Corporation. 

XXV. "UPRR" m.eans Union Pac i f i c Railroad Com.pany. 

XXVI. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

a p p l i c a t i o n s . 

XXVII. "Union P a c i f i c " means UP and UPC. 
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XXVIII. "The Utah Railway Settlement Agreenent" 

means the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXIX. Discovery responses should be supplemented 

when a supplem.ental response is required pursuant to 4 9 C.F.R. 

§ 1114.29. 

XXX. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XXXI. Produce a p r i v i l e g e log m accordance wit h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXII. References to r a i l r o a d s , shippers, 

consultants or companies (including DOJ) include a f f i l i a t e s , 

s u b sidiaries, o f f i c e r s , d i r e c t o r s , employees, attorneys, 

agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words m the singular incl'ude the 

p l u r a l and vice versa. 

XXXIV. Unless otherwise specified, these requests 

cover the period January 1, 1993 and thereaf t e r . 
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INTERROGATORIES 

1. I d e n t i f y the "over 40 shippers or associations 

of shippers" referred to m DOJ-8 at p. 3 cf the V e r i f i e d 

Statement of Dr. W. Robert Maiuie ("Dr. Majure") to whom Dr. 

Majure "spoke d i r e c t l y " (DOJ-S, Majure, p. 3) regarding the 

UP/SP merger. 

2. I d e n t i f y the "over 300 additional shippers ... 

who were interviewed under [Dr. Majure's] d i r e c t i o n . " (DOJ-8, 

MaJ ure, p. 3.) 

3. With respect to Dr. Maj-ure's workpapers, 

i d e n t i f y the document numbers that correspond to a l l of 

Dr. Maj-ure's notes from his interviews "wit'i over 40 shippers 

or associations of shippers." (DOJ-8, Majure, p. 3.) 

4. With respect to Dr. Majure's workpapers, 

i d e n t i f y separately by shipper the document numbers of 

Dr. Majure's notes r e l a t i n g to the "over 300 ad d i t i o n a l 

s.hippers ... who were intervie-wed under [his] d i r e c t i o n . " 

(DOJ-8, Majure, p. 3.) 

5. With respect to Dr. Majure's notes from 

interviews w i t h the "over 40 shippers or associations of 

shippers" w i t h whom he "spoke d i r e c t l y " (DOJ-8, Majure, p. 3), 

stat e the f o l l o w i n g : 

(a) which cf the ''over 40 shippers or 

associations of shippers" 'DOJ-S, Majure, 
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p. 3) they relate to, separately by 

shipper; 

(b) which notes were taken during telephone 

interviews; 

(c) which notes were taken during face-to-face 

i n t e r v i e w s ; and 

(d) whether the notes -^ere taken 

contem.poraneously. 

6. Describe how the "over 40 shippers or 

associations cf shippers" with whom Tr. Majure "spoke 

d i r e c t l y " were selected. (DOJ-8, Majure, p. 3.) Include i n 

your des c r i p t i o n any sampli.ng process or select i o n c r i t e r i a 

t h a t were u t i l i z e d . 

7. Describe how the "over 3 00 a d d i t i o n a l 

shippers . . . who were interviewed under [Dr. .Majure's] 

d i r e c t i o n " were selected. (DOJ-3, .Majure, p. 3.) Include i n 

your d e s c r i p t i o n any sampling process or selection c r i t e r i a 

t h a t were u t i l i z e d . 

8. For each of the "over 300 a d d i t i o n a l 

shippers . . . who were mtervie-^ed under [Dr. Majure's] 

d i r e c t i o n , " (DOJ-8, Majure, p. .\) , specify the f o l l o w i n g : 

(a) which shippers were interviewed by 

telephone; 

(b) which shippers were interviewed face-to-

face ; and 
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(c) how the interviews were conducted, 

including but not l i m i t e d t o : 

(1) whether a standard interview form was 

used; 

(2) whether a l l interviewers read 

i d e n t i c a l questions to each shipper 

interviewed; 

(3) whether the interviewers recorded, 

verbatim, only what the shipper said; 

and 

(4) whether t.he interviewers discussed 

the UP/SP merger with the shipper 

beyond what was recorded on the 

interview form. 

9. Specify the background (e.g., education, age, 

-years of employment w i t h DOJ) of each i n d i v i d u a l who conducted 

"interviews with over 300 additional shippers . . . under [Dr. 

Majure's] d i r e c t i o n . " {DOJ-8, Majure, p. 3.) 

10. Specify whether any of the intervie-^rs with the 

"over 40 shippers or associations of shippers" with whom. Dr. 

Majure "spoke d i r e c t l y " (DOJ-8, Majure, p. 3) were terminated, 

e i t h e r by Dr. Majure or the shipper, p r i o r to completion cf 

the interview. For any such i.nterviews, i d e n t i f y the shipper 

that -was the subject of the interview and state s p e c i f i c a l l y 

the reason is) the i n t e rv i ew was terminated. 



11. Specify whether any of the interviews with the 

"over 300 add i t i o n a l shippers . . . who -A-ere interviewed under 

[Dr. Majure's] d i r e c t i o n " (DOJ-8, Majure, p. 3) were 

terminated, e i t h e r by the interviewer or the shipper, p r i o r to 

completion of the interview. For any such interviews, 

i d e n t i f y the shipper that was the subject of the interview and 

state s p e c i f i c a l l y the reason(s) the interview was terminated. 

12. Specify whether any of the interviews w i t h the 

•'over 40 shippers or associations of shippers" w i t h whom Dr. 

Majure "spoke d i r e c t l y " (DOJ-8, Majure, p. 3) did not r e s u l t 

i n completion of an interview form. For any such interviews, 

i d e n t i f y the shipper that was the subject cf the interview. 

13. Specify whether any of the interviews w i t h the 

"over 300 a d d i t i o n a l shippers . . . who were interviewed under 

[Dr. Majure's] d i r e c t i o n " (DOJ-8, Majure, p. 3) did not resulc 

i n com.pletion of an interview form. For any s-uch interviews, 

i d e n t i f y the shipper that was the subject of the interview. 

14. I d e n t i f y any shippers that declined to be 

interviewed. 

15. State whether any recordings were m.ade cf 

interviews w i t h the "over 40 shippers or associations of 

shippers" w i t h whom Dr. Majure "spoke d i r e c t l y " or wi t h the 

"ever 300 a d d i t i o n a l shippers . . . whc -were interviewed under 

[Dr. Majure's] d i r e c t i o n . " (DOJ-3, Majure, p. 3.) 
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16. State whether there are any records of the 

t i t l e s or r e s p o n s i b i l i t i e s of the "over 40 shippers or 

associations of shippers" with whom Dr. .Majure "spoke 

.rectly" or t.he "over 300 additional shippers . . . who were 

interviewed under [Dr. Majure's] d i r e c t i o n . " (DOJ-8, Majure, 

p. 3.) 

DOCLT̂ ENT REOUESTS 

1. Produce a l l docum.ents that have not already 

been provided i n Dr. Majure's workpapers r e l a t i n g to the 

methodology and conduct of interviews with the "over 4 0 

shippers or associations cf shippers" with whom Dr. Majure 

"spoke d i r e c t l y " or the "over 300 ad d i t i o n a l shippers . . . 

who were interviewed under [Dr. Majure's] d i r e c t i o n , " (DOJ-8, 

Majure, p. 3), including but not l i m i t e d t o : 

(a) i n s t r u c t i o n s to the interviewers; 

(b) notes or records of the interviews; and 

(c) documents r e l a t i n g to the selection of 

shippers to be interviewed. 

2, Produce a l l records of the t i t l e s or 

r e s p o n s i b i l i t i e s of the "over 40 shippers or associations of 

shippers" wi t h whom Dr. Majure "spoke d i r e c t l y " or the "over 

300 a d d i t i o n a l shippers . . . who were interviewed under [Dr. 

Majure's] d i r e c t i o n . " (DOJ-8, Majure, p. 3.) 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. .HARRIS 
Sout.hern P a c i f i c 

T r a n s p o r t a t i o n Com.pany 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Karkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) S73-7601 

A t t o r n e v s f o r Southern 
P a c i f i c R a i l Coi'k:orat i c n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Com.pany. St. Louis Southwestern 
Railwav Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Western .Railroad Com.pany 

CARL W. VON BERNTITH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 13018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Om.aha, Nebraska 6 8179 
(402) 271-5000 

A R V I D E. ROAtH I I 
J. MICHAEL HEMMER 
MICHAEL L. .ROSENTHAL 
Covington i B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20G44-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r poration. Union P a c i f i c 
R a i l r o a d Com.pany and .Missouri 
P a c i f i c R a i l r o a d Com.pany 

A p r i l 18, 1996 



CERTIFICATE OF SERVICE 

I , Simone E. Ross, c e r t i f y that, on t h i s 18th day of 

A p r i l , 1996, I caused a copy of the foregoing document to be 

served by f i r s t - c l a s s mail, postage prepaid, cr by a more 

expeditious manner of deli v e r y on a l l parties of record i n 

Finance Docket No. 32760, and on • 

Director of Operations 
A n t i t r u s t Division 
Suite 500 
Departm.ent of Justice 
Washington, D.C. 2 0530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 30 3 
Federal Trade Commission 
Washington, D.C. 20580 

/ 
/ Simone E. LROSS 





W B I T E R ' S O . R C C ' ! ' D I A L 

(202) 973-7605 

HAND DELIVERED 

HARKINS CUNNINGHAM 
A T T O R N E Y S AT LAW 

S U I T E 6 0 0 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N , D .C . 2 0 0 3 S - I 6 C 9 

2 0 2 9 7 3 - 7 6 0 0 

F A C S I M I L E 2 0 2 9 7 3 7 6 I O 

A p r i l 12 , 1996 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W., Room 132 
Washington, D.C. 2 0423 

I S O O O N C C O M M C R C C S O U A H C 

Z O O S M A S K E T S T R C t T 

P K I L A O E L P M I A . PA I S I 0 3 - 7 0 4 2 

2 1 5 8 S I - e 7 0 0 

F A C S I M I L E z i s a s i - e 7 i o 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — South-irn P a c i f i c 
ggrPr et a l . 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-capeioned proceeding 
are an o r i g i n a l and 20 cop:es of a document designated as UP/SP-
213, Applicants' Ninth Set of Discovery Requests. 

Yours t r u l y , xours p r u i y , ^ ^ 

/ ^ r a l d P. Norton 

cc: The Honorable Jerome Nelson 
Restricted Service L i s t 

Otfics ot th* S«cr«Ury 

APR 1 7 1996 

Partof 
Pubiic R«cord 



BEFORE THE 
SURFACF TRANSPORTATION BOARD 

UP/SP-213 

Finance Decket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL A.ND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMP.ANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' NINTH SET OF DISCOVERY REQUK.STg 

CANNON Y. HARVEY 
LOUIS P. W.\RCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
Ore Market Plaza 
San Francisco, C a l i f o r n i a 
(413) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevs f o r Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c Transportation 
Companv. St. Louis Southwestern 
Railway Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

A p r i l 12, 1996 

ENTCREC 
Oflic* of th« Sacfetâ y 

APR ' 7 1996 

[a Partof 
Pubiic Rscord 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O, Box 7566 
Warhingtcn, D.C. 20044-7566 
(202) 662-5388 

attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 

' Railroad Companv and Missouri 
I P a c i f i c Railroad Company 



UP/SP-213 

BEFORE THE 
SL'RFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' NINTH SET OF DISCOVERY REOUESTS 

Pursuant t o 49 C.F.R. §§ 1114.21 et seq., and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n g s of Judge Nelson on March 8, 1996 ("March 8 

r u l i n g s " ) . Applicants UPC, UPRR, MPRR, SPR, S'̂ T, SSW, SPCSL and 

DRGW d i r e c t the f o l l o w i n g i n t e r r o g a t o r i e s and document requests 

t o each party ("you") who made a f i l i n g on or about March 29, 

1995, and i s l i s t e d i n the Appendix. You should respond t o those 

requests designated f o r response by you. 

Responses should be delivered as soon as possible, and 

i n no event l a t e r than 5:00 p.m. on the s i x t h calendar day from 

the date of service hereof (see March 8 r u l i n g s , Tr. 2061). 

According t o Judge Nelson, claims or undue burden musi "be 

de t a i l e d as t o time, money, physical l i m i t a t i o n s , geography, or 

any oth«r factors making the alleged burden" ( i d . , Tr. 2061), and 

you must bring documents f o r which claims of irrelevance or 

p r i v i l e g e are made t o a hearing, f o r review by the Administrative 

Law Judge and immediate production ( i d . , Tr. 2056). You are 
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requested t o contact the undersigned promptly t o discuss any 

objections or questions regarding these requests with a view t o 

resol v i n g any disputes or issues of i n t e r p r e t a t i o n i n f o r m a l l y and 

expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

Applicants incorporate by reference the d e f i n i t i o n s and 

i n s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and requests 

f o r production of documents. [A copy of those d e f i n i t i o n s and 

i n s t r u c t i o n s i s enclosed f o r p a r t i e s not served with a f i r s t 

s e t . ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

th a t you made or served i n response t o the Application, including 

documents thac were put or due t o be put i n a document depository 

on or about A p r i l 1, 1996, i n conjunction with those f i l i n g s , 

pursuant t o the March 8 r u l i n g s , or i n response to the f i r s t set 

of discovery requests. 

INTERROGATORY 

1. State the basis for the statement in Club 20's 

March 27, 1996 let t e r to the STB, that "one of the lines 

originally proposed to be abandoned . . . provides the only 

shipping available for ccal from the Somerset and Paonia areas," 

and identify a l ! documents referring or relating to that 

statement. [Club 20] 

2. I d e n t i f y a l l evidence to support the pr o p o s i t i o n 

t h a t abandonment of the Tennessee Pass l i n e would increase truck 
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t r a f f i c on I n t e r s t a t e 70, and i d e n t i f y a l l documents r e f e r r i n g or 

r e l a t i n g t o t h a t statement. [Club 2 0] 

3. I d e n t i f y and describe a l l studies, reports or 

analyses performed by, commissioned by, r e l i e d upon, or reviewed 

by, Club 20, i n connection wi t h i t s analysis of i t s p o s i t i o n 

regarding the UP/SP merger, or conditions to be sought by any 

other party i n t h i s proceeding. [Club 20] 

4. State whether your members have been polled in 

some manner to indicate their views about what position you 

should take concerning the application in March 20 f i l i n g s , and 

identify a l l results and documents referring or relating thereto. 

[Club 20] 

5. State approximately how many of your members 

(number or percentage) (a) support the p o s i t i o n taken i n your 

March 29 f i l i n g s , (b) do not support t h a t p o s i t i o n , or (c) have 

expressed no view t o you about th a t p o s i t i o n . [Club 20] 

6. I d e n t i f y and describe any agreements or 

understandings you have with any other party t o t h i s proceeding 

regarding p o s i t i o n s or action t o be taken i n or otherwise r e l a t e d 

t o t h i s proceeding, and a l l documents r e f e r r i n g or r e l a t i n g to 

such agreements. [Club 2 0] 

7. Identify and describe a l l studies or analyses 

performed by Club 20 in arriving at the views expressed in i t s 

March 27 l e t t e r and a l l documents referring or relating to such 

Gtudies. [Club 20] . 
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DOCTTMENT REOUEST 

1. Produce a l l presentations to, end minutes of, your 

board of directors relating to your position on the UP/SP merger, 

or conditions to be sought by any other party in t h i s proceeding. 

[Club 20] 

2. Produce a l l documents identified in your responses 

to the above Interrogatories. [Club 20] 
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Respectfully submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern Pacific 

Transportation Company 
One Market Plaza 
San Francisco, California 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
Pacific Rail Corporation. 
Southern Pacific Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver a: id Rio Grande 
Western Railroad Com.pany 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DCLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pacific Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

WVID E. ROACH i t / T ^ , 

April 12, 1996 

J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Corporation. Union Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 
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Finance Docket No. 32760 

Appendix to Applicants' Ninth Set of Discovery Requests 

party Interrogatory Document Request 
|ciub 20 1-7 1-2 



ATTACHMENT A 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 

I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe dated 

September 25, 1994, as supplemented by the November 18, 1995 

agreement between those parties. 

V. "The BN/Santa Fe Settlement Agreement Lines" 

means the lines that BN/Santa Fe w i l l receive trackage rights 

over or purchase under the BN/Santa Fe Settlement Agreement. 

VI. "CNW" means Chicago and North Western Railway 

Company. 

V I I . "Conrail" means Consolidated Rai l Corporation. 

V I I I . "DRGW" means The Denver and Rio Grande 

Western Railroad Company. 

IX. "Document" means any writing or other 

compilation of information, whether printed, typ<.d, 

handwritten, recorded, or produced or reproduced by any other 

process, including but not limited to intra-company 

communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, projections, forecasts, 

summaries or records of converriations or interviews, minutes 



or records of conferences or meetings, records or reports of 

negotiations, diaries, calendars, photographs, maps, tape 

recordings, computer tapes, computer disks, other computer 

storage devices, computer programs, computer printouts, 

models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

circulars, trade l e t t e r s , press releases, invoices, receipts, 

financial statements, accounting records, worksheets, drafts, 

revisions of drafts, and original or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both original versions and copies that differ 

in any respect from original versions; and 

(c) both documents in the possession, custody or 

control of Conrail and documents in the 

possession, custody or control of consultants 

or others who have assisted Conrail in 

connection with this proceeding. 

X. "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

XI. "Identify," when used in relation to an 

individual, corporation, partnership or other entity, means to 

state the name, address and telephone number thereof. 

"Identify," when used in relation to a document, means to 
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(a) s t ate the nature of the document (e.g.. l e t t e r , 

memorandum, e t c . ) ; 

(h) state the author, each addressee, each 

r e c i p i e n t , date, number of pages, and t i t l e of 

the document; and 

(c) provide a b r i e f d escription of the contents of 

the document. 

X I I . "MPRR" means Missouri P a c i f i c Railroad 

Company. 

X I I I . "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

Conrail, i t s counsel, or the consultants or others who have 

assisted Conrail i n connection wi t h t h i s proceeding and have 

documents i n t h e i r possession, and made availa b l e i f 

requested. Applicants w i l l pay a l l reasonable costs f o r 

d u p l i c a t i o n and expedited del i v e r y of documents t o t h e i r 

attorneys. 

XIV. "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

XV. "SP" means SPT, SSW, SPCSL and DRGW. 

XVI. "SPCSL" means SPCSL Corp. 

XVII. "SPR" means Southern P a c i f i c R a i l 

Corporation. 

- 3 -



XVIII. "SPT" means Southern Pacific Transportation 

Company. 

XIX. "SSW" means St. Louis Southwestern Railway 

Company. 

XX. "Shipper" means any user of r a i l services, 

including but not limited to a consignor, a consignee, and a 

receiver. 

XXI. "Southern P a c i f i c " means SPR and SP. 

XXII. "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and related dockets. 

XXIII. "UP" means UPRR and MPRR, including the 

iJormer CNW. 

XXIV. "UPC" means Union Pacific Corporation. 

XXV. "UPRR" means Union Pacific Railroad Company. 

XXVI. "The UP/SP merger" means the transactions 

proposed in this proceeding, including a l l related 

app.i ications. 

XX\'II. "Union P a c i f i c " means UP and UPC. 

XXVIII. "The Utah Railway Settlement Agreement" 

means the agreement between UP and SP and Utah Railway Company 

dated January 17, 1996. 

XXIX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant to 49 C.F.R. 

S 1114.29. 

XXX. Documents need not be produced i f they have 

been produced by Applicants in this proceeding. 
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XXXI. Produce a privilege log in accordance with 

the guidelines established at the December 20, 1995 discovery 

conference ^Tr., pp. 313-14). 

XXXII. References to railroads, shippers, 

consultants or companies (including Conrail) include 

a f f i l i a t e s , subsidiaries, officers, directors, employees, 

attorneys, agents and representatives thereof. 

XXXIII. A l l uses of the conjunctive include the 

disjunctive and vice versa. Words in the singular include the 

plural and vice versa. 

XXXIV. Unless otherwise specified, these requests 

cover the period January 1, 1993 and thereafter. 
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CERTIFICATE OF SERVICE 

I , Jennifer S. Dowling, ce r t i f y that, on this 12th day 

of April, 1996, I caused a copy of the foregoing document to be 

served by hand or facsimile transmission on a l l parties to whom 

i t i s directed so as to be received by 5:00 p.m., and by f i r s t -

class; mail, postage prepaid, or a more expeditious form of 

delivery, on a l l other parties of record appearing on the 

restricted service l i s t i'- Finance Docket No. 32760, and on 

Director of Operations 
Antitrust Division 
Suite 500 
Department of Justic<j 
Washington, D.C. 20.'̂ 30 

Premerger Notification Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 



;TB 11345 



^ 

W R I T E R ' S D I R C C T O I A L 

[?^2) 973-7605 

HARKINS CUNNINGHAM 
A T T O R N E Y S AT LAW 

S U I T E 6 0 0 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N . D.C. 2 0 0 3 6 - 1 6 0 9 

2 0 2 9 7 3 - 7 6 0 C 

F A C S I M I L E 2 0 2 9 7 3 - 7 6 I O 

9'/ 3 V y 

l e O O O N E C O M M E R C E S Q U A R E 

2 0 0 S M A R K E T S T R E E T 

P M I L A O E L P H I A . I 9 I 0 3 - 7 0 A 2 

2 1 5 8 5 1 - 0 7 0 0 

F A C S I M I L E Z I S e S l - 6 7 I O 

HAND DELIVERED 

A p r i l 12, 1996 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Averue, N.W., Room 1324 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control Se Merger — Southern P a c i f i c 
Corp. . et a l . 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document designated as ur/SP-
214, Applicants' Tenth Set of Discovery Requests. 

Yours t r u l y , ^ 

Gelf^ald P. Norton 

cc: The Honorable Jerome Nelson 
Restricted Service L i s t 

0«1ic» of lhe S8Ctet97 

APR 1 7 1996 

Partof 
I O I Public Record 



BEFORE THE 
SL-RFACE TRANSPORTATION BOARD 

UP/SP-214 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND TIIE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' TENTH SET OF DTSCOVERY REQUESTS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevs f o r Southern 
P a c i f i c Rail Corporation, 
Southern P a c i f i c Transportation 
CoTipanv. St. Louis Souchwestern 
Railwav Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

A p r i l 12, 199k 

ENTERED 
Office of tha Secrelary 

iPfi 1 7 1996 

Partof 
Public Recora 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebrasl^a 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Buriing 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union Pac i f i c 
Corporaticn. Union Pacific 
Railroad Companv and Missouri 
P a c i f i c Railroad Company 



UP/SP-214 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

L7II0N PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' TENTH SET OF DISCOVERY REOUESTS 

Pursuant t o 49 C.F.R. §§ 1114.21 et seq.. and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n c s of Judge Nelson on March 8 1996 ("March 8 

r u l i n g s " ) . Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW d i r e c t the following i n t e r r o g a t o r i e s and document requests 

to each party ("you") who made a f i l i n g on or about March 29, 

1995, and i s l i s t e d i n the Appendix. You should respond to those 

requests designated f o r response by you. 

Responses should be delivered as soon as possible, and 

i n no event l a t e r than 5:00 p.m. on the s i x t h calend.^r day from 

the date of service hereof (see ilarch C r u l i n g s , Tr. 20b^). 

According to Judge Nelson, claims of undue burden must "be 

de t a i l e d as to time, money, physical l i m i t a t i o n s , geography, or 

any other factors making the alleged burden" ( i d . , Tr. 2061), and 

you must bring documents f o r which claims of irrelevance or 

p r i v i l e g e are made t o a hearing, f o r review by the Administrative 

Law Judge and immediate production ( i d . , Tr. 2056). You are 



- 2 -

requested t o contact the undersigned promptly to discuss any 

objections or questions regarding these requests with a view to 

reso l v i n g any disputes or irsues of i n t e r p r e t a t i o n informally and 

expedi t i o u s l y . 

DEFINITIONS AND INSTRUCTIONS 

•Applicants incorporate by reference the d e f i n i t i o n s and 

i n s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and requests 

f o r production of documents. 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

chat you made or served i n response t o the Application, including 

documents t h a t were put or due to be put i n a document depository 

on or about A p r i l 1, 1996, i n conjunction with those f i l i n g s , 

pursuant t o the March 8 r u l i n g s , or i n respons'^ to the f i r s t set 

of discovery requescs. 

INTERROGATORY 

1. To the extent not answered in your previous 

discovery responses, iden-ci^y any communications or agreements 

between Conrail and KCS or their representatives, concerning any 

desires, plans or efforts of KCS or Conrail to bid cn the 

purchase of a l l or of any portion of the lines of applicants. 

[CR, KCS] 

DOCUMENT REOUEST 

1. Produce cry documents relating to ot reflecting 

the communications or agreements referred to in Interrogatory No. 

1. [CR, KCS] 
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R e s p e c t f u l l y submitted. 

CANNON Y. 
LOUIS P. 
CAROL A. 
Southern 

HARVEY 
WARCHOT 
HARRIS 
P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Ni n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railway Com.pany. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I T 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A p r i l 12, 1996 

At t o r n e v s f o r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Co'.upany and Mi s s o u r i 
P a c i f i c R a i l r o a d Company 
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Finance Docket No. .̂ 2760 

Appendix to Applicants' Tenth Set of Discovery Requests 

Party Interrogatory Document Request 

CR 1 1 

KCS 1 1 



CERTIFICATE OF SERVICE 

I , Jennifer S. Dowling, c e r t i f y t h a t , on t h i s 12th day 

of A p r i l , 1996, I caused a copy of the foregoing document to be 

served by hand or facsimile transmission on a l l p a r t i e s to whom 

i t i s directed so as to be .-eceived by 5:00 p.m., and by f i r s t -

class mail, postage prepaid, or a more expeditious form of 

de l i v e r y , on a l l other p a r t i e s of record appearing on the 

r e s t r i c t e d service l i s t i n Finance Docket No. 32760, and on 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 
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BEFORE THE 
SURFACE TRAJ:SPORTATION BOARD 

Finance Docket No. 32760 

UP/SP-205 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMFANY <-

-- CONTROL AND MERGER -- ""̂ ĈL̂ -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC^^ 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SLW.ISSICN OF VERIFIF.'J STATEMENT 
CONCERNING SETTLEMENT AGREEMENT WITH WISCONSIN CENTRAL 

CANNON Y. tiARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HEP.ZOG 
JAMES M. GUINIVAN 
Har k i n s Cunningham 
1300 Nineceench S t r e e t , N.W. 
•Jashington, D.C. 20036 
(202) 973-7601 

A t t o r n e v s f c r Southern 
P a c i f i c F a i l C o r p o r a t i o n , 
Southern P^'.cific T r a n s p o r t a t i o n 
Company, St. Louis Southweater: 
Railway Conpany. SPCSL Co.rp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BEPJTOTH 
RICHARD J. RESSLER 
Unicn P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t n and Eaton Avenues 
Bethlehem, Pennsylvania 1P018 
(610) 861-32S0 

C IES V. nOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Unior* P a c i f i c R a i l r o a d 
M i s s o u r i r - a c i f i c R a i l r 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 817 9 
(402) 271-5000 

Company 
ad Company 

ARVID E. ROACK I I 
J. MICHAEL HEMMER 
S. WILL"AM LIVINGSTON, JR. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Atto r n e y s f o r Union P a c i f i c 
Corporation, Union P a c i f i c 
R a i l r o a d Company and Mi s s o u r i 
P a c i f i c R a i l r o a d Cornpany 

A p r i l 8, 1996 



•JP/SP-205 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER --
SOUTHERiU PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOLTHWESTERN RAILWAY 
COMPANYI, SPCSL CORP AND THE DENVER AND 

RIO GRAl̂ DE WESTERIY RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF VERIFIED STATEMENT 
CONCERNING SETTLEMENT AGREE.MENT WITH WISCONSIN CENTRAL 

Applicants submit herewith the V e r i f i e d Statement of 

Richard B. Peterson concerning Applicants' settlement with 

Wisconsin Central Ltd. 



CANNON Y. HAR̂ /EY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Tra.nsportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUTTNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Ni n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20C36 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Companv 

R e s p e c t f u l l y s u b m i t t e d , 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
C o r p o r a t i o n , Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
Pacxfic R a i l r o a d Company 

A p r i l 8, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 8th 

day of A p r i l , 1996, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of de l i v e r y on a l l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n Office 
A n t i t r u s t D i v i s i o n Bureau of C^ompetition 
Suite 500 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 



VERIFIED STATEMENT 

OF 

RICHARD B. PETERSON 

My name i s Richard B. Peterson. I am Senior 

D i r e c t o r - I n t e r l i n e Marketing of UP. My educational background 

and relevant work experience are set f o r t h i n my v e r i f i e d 

statement i n Volume 2 of the merger ap p l i c a t i o n (UP/SP-23). 

This statemenc i s submitted i n response to a l e t t e r 

dated March 5, 1996 from the Chief of the Section of 

Environmental Analysis ("SEA") of the Surface Transportation 

Board concerning possible environmental e f f e c t s of executed 

settlement agreements. The l e t t e r states: "[Applicants] may 

f i l e a V e r i f i e d Statemenc [rather than a Prelim.inary Draft 

Environmental Assessment ("PDEA")] f o r a settlement agreement 

i f the agreement involves no substantive operational changes 

and no aba.ndonment or construction projects. I f a f t e r 

reviewing the operating plans for each settlement agreement, 

you determine that a V e r i f i e d Statement i s appropriate, you 

must c e r t i f y that the agreement meets the exemption c r i t e r i a 

under 49 CFR 1105.6(c) (2). Each V e r i f i e d Statement must 

include supporting operating data." 

This statement discusses the settlement agreement 

that Applicants executed wi t h Wisconsin Central Ltd., which 

was entered i n t o on March 29, 1996 and submitted to the Board 

on A p r i l 8, 1996. 



VERIFICATICN 

DISTRICT OF COLUMBIA ) ss; 

I , Richard B. Peterson, being duly sworn, state thac 
I have read the foregoing statement, that I know i t s contents, 
and that those contents are true as stated. 

Richard B. Peterson 

Subscribed and sworn to before me 
t n i s 8th day of A p r i l , 1996. 

Notai/y Publ 

My Commission expires; 



4-8-96 
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(202) 973 7605 

HARKINS CUNNINGHAM 
ATTORNEYS AT LAW 

SUITE SOO 

I 3 0 0 N I N E T E E N T H STREET. N.W. 

W A S H I N G T O N , O.C. 2 0 0 3 6 - I 6 0 9 

2 0 2 9 7 3 - 7 6 0 0 
^CDCRAL IMOCNTIPiCATION NUMSCA B t - l ' t t j r z S 

HAND DELIVERED 

April 8, 1996 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W., Room 1324 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union Pacific Corp., 
et a l . — Control & Merger — Southern Pacific 
Corp.. et a l . 

Dear Mr. Williams: 

Enclosed for f i l i n g in the above-captioned proceeu .ig 
are an original and 20 copies of a document designated as UP/SP-
209, Applicants' Fifth Set of Interrogatories and Requests for 
Discovery Requests for Production of Documents. 

Yours truly, \ 

Gerald P. Norton 

cc: The Honorable Jerome Nelson 
Restricted Service L i s t 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROA 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIFTH SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

CAPL W. VON BERNUTH 
RICHARD J . RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Stre e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J . MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs for Union P a c i f i c 
Corpor=»tion. Unicn P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Company 

A p r i l 8, 1996 
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BEFORE THE 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIFTH SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 19'9 5, and the r u l i n g s of Judge Nelson on March 8, 

1996 ("March 8 r u l i n g s " ) , Applicants UPC, UPRR, .MPRR, sPP, 

SPT, SSW, SPCSL and DRGW d i r e c t the following i n t e r r o g a t o r i e s 

and docum.ent requests to each party ("you") who made a f i l i n g 

on or about March 29, 1995, and i s l i s t e d i n Appendix A. You 

should respond t o those requests designated f o r response by 

you. 

Responses should be delivered as soon as possible, 

and i n no event l a t e r than 5:00 p.m. on the s i x t h calendar day 

from the date of service hereof (see March 8 r u l i n g s , Tr. 

2061) . According to Judge Nelson, claimr, of undue burden must 

"be d e t a i l e d as t o time, money, physical l i m i t a t i o n s , 

geography, or any other factors making the alleged burden" 

( i d . , Tr. 2061), and you must bring documents f o r which claims 
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of irrelevance or p r i v i l e g e are made to a hearing on or about 

A p r i l 12, 1996, f o r review by the Administrative Law Judge and 

immediate production ( i d . , Tr. 2056). You are requested t o 

contact the undersigned promptly t o discuss any objections or 

questions regarding these requests w i t h a view to resolving 

any disputes or issues of i n t e r p r e t a t i o n informally and 

expeditiously. 

DEFINITIONS AND IN.STRIirTTnN.q 

Applicants incorporate by reference the d e f i n i t i o n s 

and i n s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and 

requet-ts f o r production of documents. [A copy of those 

d e f i n i t i o n s and i n s t r u c t i o n s i s enclosed f o r p a r t i e s not 

served w i t h a f i r s t set.] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 

1996, t h a t you made or served i n response to the Application, 

including documents that were put or due t o put i n a document 

depository on or about A p r i l 1, 1996, -n conjunction with 

those f i l i n g s , pursuant to the March 8 rulir.gs, or i n response 

to the f i r s t set of discovery requests. 

INTERR0GATORTy;.S 

1. Do you have any information about any of f e r s 

made by or on behalf of any party to t h i s proceeding opposing 

the UP/SP merger, or anyone a f f i l i a t e d w i t h such party, to 

provide funds or other consideration to another such party t o 

help finance i t s opposition e f f o r t s , and, i f so, state t h a t 
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information and identify (and produce) any documents referring 

or relating to such offers. [You may exclude offers made to 

an associat.on party by i t s members, or offers to finance work 

which was proffered to the Board as being joint l y sponsored by 

the parties involved in the offer.] [Cen-Tex, CR, KCS, MRL, 

Tex M«iX, CCRT, CMA, NITL, SPI, STRICT, WCTL, WSC] 

DOCUMENT REOUESTS 

1. Provide the tonnage data supporting each of the 

perctntages l i s t e d in Figure Nos. 1, 2, 3 and 4 (pp. 11-12, 

16-17) of the Verified Statement of Thomas D. Crowley (SPI 

V.S.-4). [SPI] 

2. To the extent not done as part of your p r i o r 

discovery responses or March 29 f i l i n g s , w i t h respect to the 

j o i n t v e r i f i e d statement of Patteye J. Simpson and H. Lynn 

Turner, i d e n t i f y any instances r e l i e d on t o support t h e i r 

statements i n : 

(a) the second b u l l e t - p o i n t on p. 96, including 

f o r each instance (1) the name of the shipper, (2) the l o c a l 

c a r r i e r (3) the r a i l o r i g i n a t i o n , l o c a l d e s t i n a t i o n , and f i n a l 

destination c i t y and sta t e , (4) the date of any shipments, and 

(5) the name and seven-digit STCC code of the chemical 

shipped; 

(b) the t h i r d b u l l e t - p o i n t on p. 96, including 

fo r each instance (1) the name of the shipper, (2) the c i t y 

and state of each manufacturing f a c i l i t y , (3) the relevant 
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dates of operation of each f a c i l i t y , and (4) the name and 

seven-digit STCC code of any chemicals subject to such 

rescheduled production; 

(c) the f i r s t bullet-point on p. 97, including 

for each instance (1) the name of the shipper, (2) the local 

carrier, (3) the r a i l origination, local destination, and 

fi n a l destination city and state, (4) the date of any 

shipments, and (5) the name and seven-digit STCC code of the 

chemical shipped; 

(d) the second bullet-point on p. 97, including 

for each instance (1) the name of the shipper, (2) the r a i l 

origination and destination c i t y and statp., (3) the date of 

any shipments, and (4) the name and seven-digit STCC code of 

the chemical shipped; 

(e) the third bullet-point on p. 97, including 

for each instance (1) the name of the shipper, (2) the r a i l 

origination and destination city and state, (3) the date of 

any shipments, and (4) the name and seven-digit STCC code of 

the chemical shipped; and 

(f) the f i r s t bullet-point on p. 98, including 

for each instance (1) the name of the snipper, (2) the r a i l 

origination and destination city and state, (3) the date of 

any shipments, and (4) the name and seven-digit STCC code of 

the chemical shipped. [KCS] 
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Respectfully submitted, 

CANNON Y. HARVEY 
IOUIS P. WARCHOT 
<" Ĵ OL A. HARRIS 
Southern Pacific 

Transportation Company 
One Market Plaza 
San Francisco, California 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attornevs for Southern 
Pacific Rail Corporation. 
Southern Pacific Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pacific Railroad Company 
Missouri Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

April 8, 1996 

IVID E. ROACH I I 
J . MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs for Union Pacifji;; 
Corporat.-on. Union Pacific 
Railroad company and Missouri 
Pacific Railroad Company 
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APPENDIX TO APPLICANTS^ FIFTH SET OP DlfiCOVERY REQUESTS 

Parties upon whom t h i s request io served: 

Party I n t e r r o g a t o r y Document Requests 

Cen-Tex 1 

CCRT 1 

CMA 1 

CR 1 

KCS 1 2 

MRL 1 

NITL 1 

SPI 1 1 

STRICT 1 

TEX MEX 1 
— 

WCTL 1 

WSC 1 



CERTIFICATE QF SFRVT(;«f; 

I , Gerald P. Norton, certify that, on this 8th day of 

April, 1996, I caused v. copy of the foregoing document to be 

served by hand or facsimile transmission on a l l parties to whom 

i t i s directed so as to be received by 5:00 p.m., and by f i r s t -

class mail, postage prepaid, or a more expeditious form of 

delivery, on a l l other parties of record appearing on the 

restricted service l i s t in Finance Docket No. 32760, and on 

Director of Operations 
Antitrust Division 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger Notification Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 

(-^Gerald P. Norton 





BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UP/SP-206 
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UNION P.\CIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTH-WESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF VERIFIED STATEMENT 
CONCERNING SETTLEMENT AGREEMENT WITH GATEWAY WESTERN 

CANNON Y. HARVLY 
LOUIS P. WARCHOT 
CAROL A. H\RRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUN'NINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunringham 
1300 Nine t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r poration. 
Southern P a c i f i c T r a n s p o r t a t i o n 
Companv. St. Louis Southwestern 
Railwav Company. SPCSL Corp. and 
The Denver and Rio Gtande 
Western R a i l r o a d Companv 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 13018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Atto r n e v s f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a i Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

A p r i l a, 1996 
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UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPŴ Y 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- C0NT.10L AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERIJ PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' SUBMISSION OF VERIFIED STATEMENT 
CONCERNING SETTLEMENT AGREEMENT WITH GATEWAY WESTERN 

Applicants submit herewith the V e r i f i e d Statement of 

Richard B. Peterson concerning Applicants' settlement w i t h 

Gateway Western Railway Company. 
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R e s p e c t f u l l y submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
M a r t i n Tower 
Ei g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mis s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
S. WILLIAM LIVINGSTON, JR. 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attornevs f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

A p r i l 8, 1996 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, cert'.fy t h a t , on t h i s 8th 

day of A p r i l , 1996, I caused a copy of the foregoing document 

to be served by fir.'jt - c l a s s mail, postage prepaid, or by a 

more expeditious manner of delivery on a l l p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations 
Antitrus'c D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger N o t i f i c a t i o n Office 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 20580 

Michael L. Rosenthal 



VERIFIED STATEMENT 

OF 

RICHARD B. PETERSON 

My name i s Richard B. Petersen. X am Senior 

D i r e c t o r - I n t e r l i n e Marketing of UP. My educational oackground 

and relevant work experience are set f o r t h i n my v e r i f i e d 

statement i n Volume 2 of the merger a p p l i c a t i o n (UP/SP-23). 

This statement i s submitted i n response to a l e t t e r 

dated March 5, 1996 from the Chief of the Section of 

Environmental Analysis ("SEA") of the Surface Transportation 

Board concerning possible environmental e f f e c t s of executed 

settlement agreements. The l e t t e r states: "[Applicants] may 

f i l e a V e r i f i e d Statement [rath.;r than a Preliminary Draft 

Environmental Assessment ("PDEA")] f o r a settlement agreement 

i f the agreement involves no substantive operational changes 

and no abandonment or construction projects. I f a f t e r 

reviewing the operating plans f o r each settlement agreement, 

you determine that a Vt.*rified Statement i s appropriate, you 

must c e r t i f y that the agreement meets the exemption c r i t e r i a 

under 49 CFR 1105.6(c)(2). Each V e r i f i e d Statement must 

include supporting operating data." 

This statement discusses the settlement agreement 

that Applicants executed w i t h Gateway Western Railway Company, 

which was entered i n t o on March 29, 1996 and submitted to the 

Board on A p r i l 5, 1996. 
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As explained below, the agreement w i t h Gateway 

Western does not involve substantive operational changes or 

r a i l l i n e abandonments or construction projects. Applicants 

hereby c e r t i f y t h a t the agreement meets the exemption c r i t e r i a 

under 49 C.F.R. § 1105.6(c)(2). 

I n general, the settlement wi t h Gateway Western w i l l 

allow Gateway Western to provide shippers with improvements i n 

service that would not be possible absent the merger. 

The settlement agreement does not provide f o r or 

require any r a i l l i n e abandonments, and none i s planned as a 

r e s u l t of the agreement. The agreement also does not require 

any construction projects. Hewever, the agreement provides 

Gateway Western w i t h the r i g h t to have constructed a turnout 

and trackage connecting with and extending from a turnout o f f 

a j o i n t f a c i l i t y mainline to access a limestone quarry, which 

would also be accessible from another l i n e , but at a higher 

cost. 

The agreement also provides Gateway Western w i t h the 

r i g h t to construct a connecting track to access the Alton & 

Southern's River Track between the j o i n t f a c i l i t y track known 

as the "Tolson main" and the River Track along the alignment 

of the former GM&O-A&S interchange track i n Sauget, or an 

a l t e r n a t i v e alignment suitable t o both p a r t i e s . 

The agreement also provides Gateway Western w i t h the 

r i g h t to use the Alton & Southern River Track s o l e l y f o r the 
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purpose of accessing and serving Cerro Copper, Peavy and 

American M i l l i n g , and t h e i r successors and assigns. Gateway 

Western's use of t h i s l i n e w i l l be l i m i t e d to moves to and 

from Mexico, Missouri which o r i g i n a t e or terminate at the 

Cerro Copper f a c i l i t y , and moves which o r i g i n a t e or terminate 

at Gateway Western l o c a l points (excluding c e r t a i n points and 

connections as de::ined i n the agreement) as Gateway Western i s 

configured as of March 15, 1996, and destined to or 

o r i g i n a t i n g at the Peavy and American M i l l i n g f a c i l i t i e s . 

Gateway Western ma" also purchase the " A i r l i n e Block," w i t h 

Applicants r e t a i n i n g trackage r i g h t s to serve a l l i n d u s t r i e s . 

Applicants do not anti c i p a t e that the agreement w i l l 

have a material e f f e c t on t r a f f i c , or cause any of the t r a f f i c 

threshold l i m i t s i n 49 C.F.R. § 1105.7(e)(4), (5) t o be 

exceeded. The agreement should not r e s u l t i n material t r a f f i c 

diversions from other c a r r i e r s . We do not expect that there 

w i l l be any s i g n i f i c a n t rerouting of t r a f f i c , and the 

agreement would not require any changes i n UP/SP's operating 

plan. 



VERIFICATION 

DISTRICT OF COLUMBIA ) S3: 

I , Ri'^hard B. Peterson, being duly sworn, state that 
I have read the ioregoing statement, that I know i t s contents, 
and that those contents are true as stated. 

Richard B. Peterson 

Subscribed and sworn to before me 
t h i s 8th day of A p r i l , 1996. 

Notaity P u b l ^ 

My Commission expires: 

.'.-v r ••• w. . 


