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September 2, 1998 
ENTERED 

Bv Hand office of the Socreteiy 

Honorable Vernon A. Williams SEP 0/1 1998 
Secretary Pa-t 
Surface Transportation Board ^PsbBsR***" 
1925 KStree'. N.W. 
Room 711 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control 
and Merger - Southern Pacific Rail Corporation, et al. 

Dear Secretary' Williams: 

Enclosed for filing in the above-captioned proceeding are the original and twenty-five (25) 
copies of the Petition for Leave to File and Reply of 1 he Burlington Northern and Santa Fe 
Railway Company in Support of Petition for Enforcement of Merger Condition (BNSF-85). Also 
enclosed is a 3.5 inch disk containing the text ofthe P-̂ tition and Reply in WordPerfect 6.1 
format. 

1 would appreciate it if you would date-stamp the enclosed extra copy of this submission 
and retum it to the messenger for our files, fhank you for your assistance. 

Sincerely, 

Erika Z. Jones 

Enclosures 

cc: All Panics of Record 

CHICAGO BERLIN COLOGNE HOUSTON LONDON LOS ANGELES NEW YORK WASHINGTON 

INDEPENDENT MEXICO CITY CC.rtESPONDENT JAUREGUI. NAVARRETE. NADER Y .?OJAS 

INDEPENDENT PARIS CORRESPONDENT: LAMBERT ARMENIA0E5 & LEE 



BN/SF-85 

0^ 

BEFORE THE 
SURFACE TRANSPORTATION BOARD •y^ 

d y 
i M i . Finance Docket No, 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERh' RAILWAY 

COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

P TITION FOR LEAVE TO FILE AND REPLY OF 
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

IN SUPPORT OF 
PETITION FOR ENFORCEMENT OF MERGER CONDITION 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L Strickland, Jr. 

The Burlington Northern and 
and Santa Fe Railway Company 

3017 Lou Menk Drive 
^ . 0 . Box 961039 
Fort Worth, Texas 
(817) 352-2353 

and 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Adam C. Sloane 
Mayer, Brown & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 200C6 
(202) 463-2000 

1700 East GoK 
Schaumburg, 
(847) 995-68' 

ois 60173 

Attorneys for The Burlington Northern and Santa Fe Railway Company 
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BEFORE THE / & ^ 
SURFACE TRANSPORTATION BOARD H \ ^ 

Finance Docket No. 32760 \ ^ 

UNION PAC FIC CORPORATION, UNION PACIFIC RAiLROAl^^0pl 
AND MISSOURI PACIFIC RAILROAD COMPANY ' 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR LEAVE TO FILE AND REPLY OF 
THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY 

IN SUPPORT OF 
PETITION FOR ENFORCEMENT OF MERGER CONDITION 

The Burling'oii Northern and Santa Fe Railway Company ("BNSF") respectfully 

petitions for leave to file this Reply *o "Applicants' Reply to BNSF's Petition for 

Enforcement of Merger Condition" {UP/SP-351) (' Applicants Reply") in order to correct 

significant misstatements in Applicants' Reply so tnat the Board will have a complete and 

accurate record on which to determine in an informed manner whether BNSF's request 

for access to the South Texas Liquid Terminal ("STL Terminal") transload facility in San 

Antonio, TX should be granted. 

In the Applicants' Reply, UP has argued that BNSF should not have access to 

STL Terminal because BNSF had no "reasonable expectation" and 'no reason to 

believe" at the time the "BNSF Agreement" was executed that it would have access to 

that facility. Applicants' Reply, at 2-3. In framing the issue in this way, UP has 



miss'.ated the fundamental issue raised by BNSF's Petition, which is whether, under 

Section 9(g) of the BNSF Agreement, UF must grant BNSF access to STL Terminal 

because under the binding UP tariff supplement on file and in effect on September 25, 

1995, S rL Terminal was located within the "designated switching limits" of San Antonio, 

which is a "2-to-1' location under the BNSF Agreement.-

UP's misstatement of the fundamental issue raised by BNSF's Petition reflects 

an attempt by UP to divetl the- Board's focus from the following facts which objectively 

establish that BNSF is entitled to access to STL Terminal: 

1. The standard under Section 9(Q) of the BNSF Agreement for 
determining whether BNSF has access to an existing transload 
facil'ty is whether the facility was within the "designated switching 
limits of the location" where the facility is situated at the time the 
Agreement was executed. 

Contrary to UP's argument that BNSF's "reasonable 
expectations" should be examined in resolving this type of access 
dispute, the BNSF Agreement sets an objective standard for 
determining whether BNSF is entitled to access to a transload 
facility existing at a "2-to-1" point at the time the Agreement was 
executed (re, September 25, 1995). In Section 9(g) of the 
Agreement, it is expressly provided that all locations referenced in 

- UP's attempt to focus on BNSF's reasonable expectations concerning access to 
STL Terminal not orly misstates the issue raised by BNSF's Petition, but also 
exaggerates the importance of the isolated statement in BNSF's Petition concerning 
"reasonable expectations" that UP seizes upon, and misconstrues that statement. 
BNSF's Petition (at 12-13) refers to "reasonable expectations" only to buttress BNSF's 
principal argument that, pursuant to Section 9(g) of the BNSF Agreement, BNSF should 
be permitted to serve STL Terminal, because it was within the designated San Antonio 
switching limits as set forth in UP's published tariff in effect on September 25, 1995 In 
addition, the reasonable expectations to which BNSF's Petition refers a-r not 
expectations wiih respect to STL Terminal specifically, but are expectations (i) that UP's 
tariff Items describe the switching limits of "2-to-1" points and (ii) that UP will abide by 
the terms of these tariff items. 



the Agreement "include all areas within the present designated 
switching limits of the location." (Emphasis added.) 

2. The "present designated switching limits" of a location are sot forth 
in the UP tariffs in effect on September 25. 1995. 

UP does not dispute that the relevant "present designated 
switching limits" for determining whether BNSF should have access 
to STL Terminal are the UP tariffs in effect on September 25, 1995. 

3. The UP tariffs in effect on September 25. 1995. defined the 
switching limits of the former MKT line on which STL Terminal is 
located to be MP 1028,55 and MP 1038.5. 

UP does not dispute that the "present designated switching 
limits" for San Antonio in effect on September 25, 1995, were 
contained in Supplement 149 to Tariff MP 8170-C. In addition, Item 
2650 of that supplement described the switching limits for the foriner 
MKT line that runs north from San Antonio as between MP 1028.55 
on the north and MP 1038.5 on the south. 

4. The designated switching limits set forth in Item 2650 were not 
canceled until June 1998, 

The designated switching limits of MP 1028.55 and MP 
1038.5 remained in Item 2650 until June 30. 1998, when ~ only 
after this access dispute had arisen and BNSF had begun to provide 
service in competition with UP to STL Terminal -• UP finally 
canceled the Item, 

5. The STL Terminal facility was etween MP 1028.55 and MP 1038,5 
on the former MKT line on September 25, 1995, 

Finally, although it claims that they were "obsolete", UP does 
not dispute the fact that the STL Terminal facility was physically 
located on the trackage between MP 1028,55 and MP 1038.5 on the 
former MKT line on Septerpber 25, 1995. 

Faced with these five objective f?'cts which establish that BNSF is entitled to 

access to STL Terminal, UP has asserted that the switching limits set forth in Item 2650 

were "obsolete" and no longer relevant because the mileposts on the former MKT line 



were changed several years before the merger, UP further argues that the fact that the 

mileposts were changed was physically reflected on the line itself and on the applicable 

UP track charts, and thus BNSF has no grounds to assert that the published tariff (Le,, 

i:°m 2650) was still in effect on September 25, 1995. 

UP's argun'tent is both inaccurate and disingenuous. First, UP may not argue 

that, on September 25, 1995, when it executed the BNSF Agreement, it was not bound 

by the terms of its published tariff. When the BNSF Agreement was entered into, it was 

"well esLiblished that '[ujntil changed, tariffs bind both carriers and shippers with the 

force of law.'" Missouri-Kansas-Texas R.R. Co. and Ford Motor Company — Petition to 

Exempt Flat Glass From Broken Arrow, OK to Fraser, Ontario, 365 I.C.C. 724, 725 

(1982) (quoting Lowden v. Simonds-Shields-Lonsdale Grain Co.. 306 U.S. 516, 520 

(1939)) (alterations in original); see also Crancer v. Lowden, 315 U.S. 631, 635 (1942) 

(same). 

Second, the purpose for which switching limits were published in tariffs was to 

allow other carriers and the shipping public to know with certainty what those limits were. 

It is improper for UP to argue that BNSF and shippers need to go outside of the 

published tariff to determine the switching limits that were in effect on September 25, 

1935, In addition, to BNSF's knowledge, UP never published any tariff amendment or 

supplement advising of any change in the mileposts on the forr.er MKT line or that the 

milepost change should be read to contradict the limits set forth in the tariff. Further, the 

track charts on which UP relies sc heavily in arguing that Item 2650 was no longer in 

effect are not generally available to BNSF and shippers, and thus it is unreasonable tu 



suggest that those charts should be binding. Moreover, it can hardly be argued that, 

during the UP/SP merger proceeding, BNSF, concerned shippers, and other parties to 

the merger proceeding should have inspected each location designated in the BNSF 

Agreement in order to determine whether each piece of track designated in UP or SP 

tariff items as being within the switching limits of those locations still had the mileposts 

listed in those tariff items or whether the tariffs had 'somehow otherwise become 

"obsolete," Thus, UP has offered BNSF and the public ro realistic alternative to reliance 

on UP's own tariffs in order to determine the applicable switching limits for the former 

MKT iine on September 25, 1995. 

Therefore, UP's argument that BNSF had no reasonable expectation that it would 

have access to STL Terminal is irrelevant. The issues here are whether under section 

9(g) of the BNSF Agreement the switching limits of San Antonio and other "2-to-1" points 

were those designated in UP tariffs that v/ere on file and in effect on September 25, 

1995, and whether UP should be required to abide by the terms of its tariffs and the 

BNSF Agreement. UP has failed to show why it should not be bound by its tariffs or why 

it should be excused from the representations it made in the BNSF Agreement that 

BNSF wouia be accorded access within the "designated switching limits" of all "2-to-1" 

points.-

- UP also argues (Applicants' Reply, at 8) that BNSF should have simply asked UP 
about the STL Terminal's status. The short answer to this argument is that BNSF did 
ask about the STL Terminal's statut in 1997 (see BNSF's Petition, at 6; Colby V.S. at 
5), and that, in accordance with the plain terms of the UP tariff and the BNSF 
Agreement, Robert B. Price, the employee designated by UP to respond to such 
inquiries, stated that BNSF could have access to STL Terminal There is no reason to 
believe that BNSF would have received a different answer if it had asked about the STL 
Terminal's status in September 1995. Of course, UP has devoted much of its Reply to 
BNSF's Petition to explaining why it should not be bound by Mr, Price's answer to 
BNSF's inquiry, so the value to BNSF of the inquiry suggested by UP is altogether 



Accordingly, BNSF's petition for enforcement should be granted. 

Respectfully submitted, 

Jeffrey R. Moreland 
Richard E. Weicher 
Michael E. Roper 
Sidney L. Strickland, Jr. 

The Burlington Northern and 
and Santa Fe Railway Company 

3017 Lou Menk Drive 
P.O. Box 961039 
Fort Worth, Texas 
(817) 352-2353 

and 

1700 East GoU Road 
Schaumburg, Illinois 6C173 
(847) 995-6887 

Erika Z. Jones 
Adrian L, Steel, Jr. 
Adam C, Sloane 
Mayer, Brown & Piatt 
2000 Pennsylvania Ave., N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys for 
The Burlington Northern and Santa Fe Railway Company 

September 2, 1998 

unclear. 

Moreover, UP's argument that BNSF should have asked about the STL Terminal's 
status also ignores UP's well-known delays in providing answers to BNSF's requests for 
information about shippers' status. Thus, as detailed in BNSF's Petition, UP took months 
to respond to BNSF's repeated requests for UP to correct its shipper lists to conform to 
Mr, Price's oral representation that STL Terminal is open to BNSF service. 

Therefore, UP's suggestion that, prior to the execution of the BNSF Agreement, 
BNSF could simply have "ask[ed] UP" (Applicants' Reply, at 8) whether STL Terminal 
is an open facility also fails to prov'ide a realistic alternative to reliance on UP's tariffs in 
determining the extent of BNSF's access to San Antonio industries, 

8 



CERTIFICATE OF SERVICE 

I do hereby certify that, on this 2nd day of September, 1998, a copy of the 
foregoing Petition for Leave to File and Reply in Support of Petition for Enforcement 
(BN/SF-84) was sen/ed, by first-class mail, postage prepaid, on all Parties of Record in 
Finance Docket No 32760, 
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Veraon Williams, Secretary 
Office of the Secretary 
Case Control Branch 
Attn: Finance Docket No. 32760 " 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760 • Union Pacific Corporation, et al.-
Control-Southem Pacific Rail Corporation, et al. 

Dear Secretary Williams: 

Enclosed is the original and twenty (li - ipies of the letter petition of the Railroad 
Conmiission of Texas ("RCT-8") seeking clan< ion from the Surface Transportation Board 
concerning Decision No. 44 along with two (̂ ) additional copies ..J be date-stamped and 
returned to the undersigned in the envelope orovided. 

Thank you for your assistance in this matter. If you have a.''v questions, please feel 
free to contact me. 

Very truly yours, 

Richard H. Streeter 

J 

RHS.kd 
Enclosures 

RW 10622 

(L 

ENTERED 
Off ic«» of the Secretary 

ITI ^̂'̂̂ ^ Public R(3cord 

Indianapolis Fort Wayne South Bend Elkhart Chicago Washington, D.C. 



RAILROAD COMMISSION OF TEXAS 

CAROIX KEtTON RYLANDER, Cwjmvi 

BARRY WILLIAMSON, Comissiom 

CHARLES R. iMAT^;E^»^, CoMWiSiONFjt 

S e p t e m b e r 1 0 , 1 9 9 6 

ENTERED 
Office of lhe Secretary 

Part of 
Public Record 
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The Honorable Linda J. Morgan 
Chairman 
Gurface Transportation Board 
Washington, D.C. 

The Honorable J.J. Simmons, I I I 
Vice Chairman 
Surface Transportation Board 
Washington, D. C 

The Honorable Gus A. Owen 
Commissioner 
Surface Transportation Board 
Washington, D.C. 

Re: Decision No. 44 i n Finance Docket Nc. 32760, Union 
P a c i f i c Corporation, et a l . 

Dear Commissioners Morgan, Simmons, and Owen: 

By t h i s l e t t e r p e t i t i o n , the Railroad Coiranission of Texas (the 
"RCT") r e s p e c t f u l l y requests that the Surface Transportation Board 
(thfe "STB") cure a s i g n i f i c a n t deficiency i n Decision No. 44. 

The RCT strongly suggests that the STB c l a r i f y the ground 
rules under which the Applicants are required to open contracts 
representing 50% of vol\iine to the Burlington Northern Santa Fe 
ra i l r o a d ("BNSF") at 2 - t o - l points. P a r t i c u l a r l y , the issues of 
the method of c a l c u l a t i n g voltune and the mechanism f o r determining 
which contracts w i l l be opened to BNSF should be addressed. 

On Page 145 of Decision No. 44, the STB imposed the terms of 
the agreement between the BNSF and the Applicants (the "BNSF 
Agreement") and the terms of the agreement between the Chemical 
Manufacturers Association (the "CMA") and the Applicants (the "CMA 
Agreement") as conditions to the STB's approval of the proposed 
merger between the Union P a c i f i c and Southern P a c i f i c r a i l r o a d s . 

o 
" a 

o r f o 

1701 NORTH CONGRESS AVENUE * POST Oraa Box 12967 • Ausiw, TEXAS 78711-2967 * PHONE: 512/463-7158 FAX: 512/463-7161 

TOD«0.735-29WORTDV512.443-72«4 AN &!U*L OroKiwcTT EMTiwni 
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The Honorable Linda J. Morgan 
The Honorable J.J. Simmons, I I I 
The Honorable Gus A. Owen 
September 10, 1996 
Page 2 

The BNSF agreement and the CMA agreements were designed to 
ameliorate c e r t a i n of the anticompetitive aspects of the proposed 
merger which, among other things, reduces the number of Class One 
railroa d s available to serve shippers and thr public throughout the 
western United States. E f f e c t i v e competition can be preserved, the 
STB has determined, by granting substantial access to the BNSF 
through trackage r i g h t s ; however, the plan i s incomplete. 

One of the terms of the CMA agreement reads as fo l l o w s : 

" 3. E f f e c t i v e upon consummation of the UP/SP merger, 
UP/SP s h a l l modify any contracts w i t h shippers at " 2 - t o - l " points 
i n Texas and Louisiana so that at least 50% of the volume i s open 
to BN/Santa Fe." 

Indeed, the STB not only adopted the CMA agreement (including 
the foregoing term) as a condition to the proposed merger, but the 
STB expanded the geographical scope of the condition to include a l l 
2-to-i points (See Decision No. 44 on Page 146.) However, Decision 
No. 44 o f f e r s no clue as to how t h i s condition can be implemented. 

What i s meant by "50% of the volume"? Is i t 50% of the number 
of contracts? Caveat, 50% of the number of contracts could equal 
only 10% of the t o t a l revenue. Is i t 50% of t o t a l revenue? Or 50% 
of t o t a l carloads? Or 50% of t o t a l tonnage? These questions must 
be answered, and the STB i s the appropriate a r b i t e r of these 
issues. 

Under t h i s condition, i t appears that UP/SP has to give BNSF 
access to at least 50% of the volume of t r a f f i c at 2 - t ' j - l points at 
the outset and that the remaining volume of t r a f f i c continues to be 
available to UP/SP exclusively u n t i l the e x p i r a t i o n of the 
contracts. I f BNSF i s to t r u l y receive access to 50% of such 
volume, however, i t may well be necessary to allow BNSF t o bi d on 
more than 5 0% of the volume. 

Without a c l a r i f i c a t i o n and a well-defined mechanism f o r 
determining how BNSF can be assured of access to at least 50% of 
the volume, the foregoing condition i s unworkable. Therefore, the 
RCT r e s p e c t f u l l y asks the STB to f i n i s h p a i n t i n g the canvas so that 
the p i c t u r e may become clear. 

One possible s o l u t i o n f o r the STB to consider would be f o r the 
STB t o simply mandate that a l l contracts at 2 - t o - l points be open 
to new competitive bidding between UP/SP and BNSF at the outset. 
Such a s o l u t i o n would assure BNSF a meaningful opportunity to give 
UP/SP re a l competition. 



The Honorable Linda J. Morgan 
The Honorable J.J. Simmons, I I I 

Clus A. Owen 
1996 

The Honorable 
September 10, 
Page 3 

Under that scenario, UP/SP and BNSF could each be allowed to 
submit new bids f o r a l l contracts at 2 - t o - l points. I f the BNSF 
bi d IS lower, BNSF would get the business. I f the UP/SP's new b i d 
i s lower, i t would get the business. UP/SP could be given the 
option of not bidding, i n which case, i f the e x i s t i n g contract 
price i s lower than BNSF's bid, UP/SP could continue to handle the 
t r a f f i c at the e x i s t i n g ccrxLract p r i c e . 

To be sure, other so.'.utions are possible. The point, however, 
i s that c l a r i f i c a t i o n i s essential. 

I f the STB determines thac f u r t h e r consideration of t h i s issue 
i s appropriate, the Railroad Commission of Texas would be pleased 
to o f f e r more extensive comments on the matter. 

Very t r u l y yours. 

Carole Keeton Rylander, Chairman 

^yyAi£c<.Srv*y^4^ri^'^ 
Barry WillifaJtison, Commissioner 

Charles R. Matthews, Commissioner 



CERTIFICATE OP SERVICE 

I hereby c e r t i f y that on this day of September, 1996, 

copies of the letter petition of the Railroad Commission of Texas 

(RCT-8) seeking clarification of Decision No. 44 were se'-zed on a l l 

parties of record in Finance Docket No. 32760 viai f i r s t class mail. 
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TROUTMAN SANDERS LLP 

A T T O « f > i e V S A T 
. .'MtTtO L ' . , ' , ' ' . 

1300 I STRSET. N W 
SUITE 500 EAST 

WASHINGTON, OC 20005-3314 
TELEPHONE 202-ZT*-29SO 

FACSIMILE 301 27* 

L. A W 

WILLIAM A MULLINS 

HAND DELIVERED 

September 3, 1996 
OineCT 202.Z74.2953 

Mr. Vernon A. Williams 
Surface Transportation Board 
Case Control Branch 
Room 2215 
1201 Constitution Avenue, N.W. 
Washington, D C. 20423 

Re: Finance Docket No. 32760, Union Pacific Corporation, et al. -- Control A 
Merger - Southern Pacific Rail Corporation, et al. 

Dear Secretaiy Williams: > 

/ Enclosed for nling in the above-captioned case are an original and twenty copies 
of a Highly Confidential and Piiblic (redacted) version of The Kansas City Southern Railway 
Company's Petition to Reopen/Reconsider (KCS-65). 

Copies of the public version of this Petition have been < ;rved on ail parties of 
record and copies of the Highly Confidential version of this petition have been served on parties 
on the outside counsel Restricted Service list. 

We are also eiKlosing a 3.5 inch Word Perfect diskette containing the Highly 
Confidential version of the text of KCS-65. 

ri. 

cc: Parties of Record 

Sincerely yours, 

WU'-am A. MuUins 
Attorney for Kansas City Southern 
Railway Company 





WIULIAM L . SLOVEH 
C MICHAEL I,OFTUS 
DONALD O. AVEHY 
JOHN H. L E S E U R 
K E L V I N J , DOWD 
HOB EHT D. BOSENBEBG 
CHRISTOPHER A. MILLS 
FRANK J . PEROviLIZZl 
ANDREW B. KOLBSAB I I I 

S L O V E H 8C L O F T U S -
ATTOHNSrS AT LAJT 

18B4 SEVENTEENTB STREET, N. W. 

VASHINOTON, O. C. 80006 

t ly 

September 4, 1996 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th and Co n s t i t u t i o n , N.W. 
Washington, D.C. 20'23 

Re: Fina/ice Docket No, 32760, Union P a c i f i c 
Corporation, e t . a l . — Control anr^ Merger --
Souchern P a c i f i c Transportation 
Co'.npanv e t . a l . 

Dear Mr. Secretary: 

Enclosed f o r f i l i n g i n the above-referenced case please 
f i n d an o r i g i n a l and twenty (20) copies of Motio- j f C i t y Public 
Service Board of San Antonio, Texas f o r Leave t j 
(CPSB-10) and Reoly of City Public Service Board 
Texas to Submission of BNSF Respecting Terms f o r 
(CPSB-11). 

F i l e Reply 
of San Antonio, 
CPSB Conditions 

Also enclosed i s a di s k e t t e containing both documents 
i n Word Perfect 5.1 format. 

Thank you f o r your a t t e n t i o n to t h i s matter. 

ENTERED 
Otfica ot ths Stcratary 

SfP 5 1996 

[ 5 ] Part Of 
Public Record 

Respectfully submitted, 

JaWn H. LeSeur 
An Attorney f o r C i t y Public 
Service Board of San Antonio, 
Texas 

JHLrmfw 
Enclosures 

Item No. 

Page Count ^ 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION FACIFIC CORPORATION, UNION 
PACIfIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER -- SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRAILS PORTATION COMPANY, 
ST. LOUIS SOUTHHESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTE.RN 
RAILROAD COMPANY 

Finance Docket No. 32760 

MOTION OF 
CITY PUBLIC SERVICE iJOARD 
OF SAN ANTONIO, TEXAS 
FOR LEAVE TO FILE REPLY 

0«tc«o»theS«cr«tary 

SEP 5 

E Part of 
Public Record 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 4, 1996 

CITY PUBLIC SERVICE BOARD 
OF SAN ANTONIO 
P.O. Box 1771 
San Anconio, Texas 78296 

By: William L. Slover 
John H. LeSeur 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Attorneys f o r C i t y Public 
Service Board of San Antonio 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPOPvATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
-- CONTROL AND MERGER — SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPAtJY 

Finance Docket No. 32760 

MOTION OF 
CITY PUBLIC SERVICE BOARD 

OF SAN ANTONIO, TEXAS 
FOR LEAVE TO FILE REPLY 

C i t y Public Service Board of San Antonio, Texas 

("CPSB") f i l e s t h i s Motion f o r leave to f i l e the enclosed reply 

to the "Submission of BNSF Respecting Terms f o r CPSB Conditions," 

and i n support hereof states as follows: 

(1) On August 23, 1996, CPSB and the Applicants f i l e d 

t h e i r "Submission of Applicants and CPSB Respecting Terms f o r 

CPSB Conditions" ("Joint Submission"). The J o i n t Submission 

contained the terms CPSB and the Applicants agreed upon t o 

implement the r e l i e f the STB accorded CPSB i n i t s F i n a l Decision 

i n the UP/SP merger case (served August 12, 1996). 

(2) On August 30, 1996, the BNSF f i l e d i t s "Submission 

of BNSF Respecting Terms for CPSB Conditions" ("BNSF Submis-



s i o n " ) . Therein, BNSF asks the STB to order that a modi f i c a t i o n 

be made t o the Jo i n t Submission. 

(3) Also on August 30, 1996, the Applicants f i l e d a 

motion asking to repl y to the BNSF submission, along w i t h a reply 

submission. In t h e i r r e p l y , Applicants object to BNSF's proposed 

modification of the J o i n t Submission. 

(4) The dispute between BNSF and Applicants involves 

the CPSB implementing conditions. Like Applicants, CPSB has had 

no opportunity to respond to the BNSF Submission on the record. 

For purposes of in s u r i n g a complete record, CPSB requests permis

sion to f i l e the enclosed re p l y to BNSF's Submission. 

Respectfully submitted. 

OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 4, 1996 

CITY PUBLIC SERVICE BOARD 
OF SAN ANTONIO 
P.O. Box 1771 
San Antonio, Texas 78296 

By: William L. Slover » //\/ 
John H. LeSeur 0t/nyt^^d^^^ 
Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Attorneys f o r C i t y Public 
Service Board of San Antonio 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s 4th day of September, 

1996, copies of the'Motion of City Public Service Board of San 

Antonio, Texas f o r Leave to F i l e Reply were served on counsel f o r 

Applicants and counsel f o r BNSF via hand d e l i v e r y . 

Jowl H. LeSeur 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSI 

NOW SURFACE TRANSF^OirTATION BO 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- - CONTROL AND MERGER - -
SOUTHERN PACIFIC RAJL CORPORATION. SOUTHERN PACIHC 

TRAPISPORTATION COMPANY. ST. LOUIS SOUTH^VESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

SCOTT MANATT. PETITIONER 

• •/ 

/••:ii^i; 

PETITION FOR RECONSIDERATION 

Comes now the petitioner and for his PetJUon for Reconsideration states: 

PetiUoner has not received a copy of the written Order entered in the 

merger case, even though Petitioner was and is a party and appeared in 

Washington. D. C. for the oral arguments. Petitioner was unaware ofthe time 

periods from the date of entry of the Order which has not been received which 

started the rime for request running. Accordingly, Petitioner prays that this 

Petition be filed as a formal request, and herewith fonnally does request a 

reconsideration of the ruling allowing the merger in its entirety, and specifically 

states that the approval of the merger was not in the public interest and would 

request that the reconsideration address tlie question of the public interest, and 

not the Interest of rails and shippers, the position of the United States 

Department of Justice antl trust division, which was well founded, rail safety, 

and a failure to address the issues of rail safety in the public interest as provided 

and as refeienced as filed but not extended due to time constraints. 

In addition, the petitioner respectfully submits that the public interest is 

not served in that there has been a failure to consider all of the displacements of 
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people, loss of Jobs, environmental hnpact. both noise and pollution, and the 

economic impact Involving the directional use of rails (one way raJs proposed). 

Accordingly, petitioner respectfully submits that the hearing officer 

reconsider the entire application for merger. This petitioner acting pro se Is 

unable to post a stay bond and accordingly does not. but docs request a 

reconsideration of all matters during the pendency end implementation of this 

matter. Further, that this reconsideration be at the earliest time and consider, 

giving due regard to the inconvenience of the parties, and especially this 

Petitioner, rail safety as addressed by this Petitioner at oral arguments and the 

public Interest of citizens, towns, and people throughout the United States, in 

particulai as to derailments, toxic pollution, constructions of crossings, overall 

rail dangers and the failure of the railroad to properly provide safety. Petitioner 

further prays that the board rclew the now monopolistic effect on the public 

now that the merger is approved, and the effect it has on citiascns being unable to 

communicate with a rail Just to large for the good of the public. 

Respectfully Submitted. 

:ott Marfatt. #70044 
'P.O. Box 473 
Coming. Arkansas 72422 
(501) 857-3163 

CERTIFICATE OF SERVICE 
I. Scott Manatt. certify that 1 have sei-ved a copy of the foregoing pleading 

upon attorneys for all parties to this action^ by mailing a copy properly 
addressed by U.S. Mall, postage prepaid, thi 

Manatt 
P.O. Box 473 
Coming. Arkansas 72422 
(501) 857-3163 
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UNION PACIFIC CORPORATIOr UNION PACIFIC RAILROAD COMPANY, ANP 
MISSOURI PACTFir RiULRCAD COMPANY—CONTROL AND MERGER—SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COHPAUY, ST. LOUIS SOUTI.'WESTERN RAILWAY COMPANY, SPCSL CORP., AND 

THIS DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

o 

PETITION TO REOPEN 

TNTERED 
Oiftcaoftha Secretary 

m Part of 
L5.J Public Record 

GORDON P. MacDCUGALL 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

Attorney f or Charles W. Lowney 
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Before the 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760, et a l . 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD C0MPi^J4Y~C0NTR0L AND MERGER--SOUxHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORl . AND 

THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION TO REOPEN 

1/ 

" Comes now Charles W. Downey, f o r and on behalf of General 

Committee of Adjustment f o r United Transportation Union, on lines of 

SPCSL Corp. (SPCSL), Gateway Western Railway Company (GWWR), and 

I l l i n o i s Central Railroad Company (IC), and p e t i t i o n s to reopen the 

Decision (No. 44), served August 12, 1996, on the ground of material 

error. 49 U.S.C. 10327(g). (Decision 44 at 238). 

Protestant submitted a v e r i f i e d statement (CWD-1), and b r i e f 

(CWD-2). Upon reopening, the Board should impose the New York Dock 

i-onditions upon the .settlement agreement between applicants and 

GWWR. 
Background 

Applicants entered i n t o a settlement agreement with GWWR to 

eliminate the opposition of GWWR and t o secure the support of GWWR 

for the UP/Ŝ  .rger. (UP/SP-204, UP/SP-206; GWWR-6). The Board noted 

the settleme agreement was not intended to address merger-related 

1/ General Chairman f o r UTU on SPCSL, GWWR, and IC, with o f f i c e s at 
~ 1301*5 Morrissey Drive, Unit 4, Bloomington, IL 61701. 
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competitive issues. iDecision 44 at 9) .'""However, the settlement does 

'. ^ provide for revision of certain agreements between applicants and 

GWWR. (UP/SP-204). 

The Board'first discussed i t s understanding of the contentions 

between Mr. Downey and applicants (Decision 44 at 88-89, and nn. 

82-84), and then ruled that >lr. Downey's requests are denied. 

(Decision 44 at 175). The Board reasoned that the arrangements provided 

for i n the settlement agreement are "non-jurisdictional" with respect 

^ to GWWR employees, and SPCSL employees w i l l be protected from any 

merger-related adverse impacts. (Decision 44 at 175): 

"GVJWR Agreement. We w i l l deny the requests made by 
Mr. Downey. The arrangements provided for i n the 
GWWR agreement are n o n - j u r i s d i c t i o n a l , which necess
a r i l y mecins that there i s no basis for imposing labor 
protection with respect to GWWR employees; and the 

' New York Dock conditions w i l l adequately protect 
SPCSL employee-3 from any merger-related adverse 
impacts, ( f n . 222). When we say that the arrangements 

' provided for i n the GWWR agreement are "non-jurisdict • 
'•' ) io n a l , " we mean that such arrangements do not require 

our approval. Labor protection benefits are intended 
to protect only employees of the carriers p a r t i c i p a t i n g 
i n the 49 U.S.C. transaction, and are not intended to 
protect employees of carriers not p a r t i c i p a t i n g i n 
that transaction. See, e.g., UF/CNW s l i p op. at 96." 

The Board should reopen i t s decision. A l l employees affected by 

the transaction, including those employeed by carriers parties to the 

transaction by way of settlement, should be protected. 

To a certain and important extent, the Board's deference to the 

carriex-s' wishes i s bottomed upon the Board's finding that r a i l r o a d 

competition has thrived despite the merger movement, with the average 

rate per ton declining more than 37% from 1981 through 1993. (Decisior 

44 at 104 & n.99, 119, 245). The Board should reopen the record on 

th i s matter of giving o f f i c i a l notice to i t s Staff study, pursuant to 

5 U.S.C. 556(e). 

) - 2 -



ARGUMENT 

The Board should f i n d that the GWWR settlement agreement i s 

part of the UP-SP'transaction, such that protective conditions 

should be imposed f o r a l l employees affected thereby; and the 

Board should f i n d the former ICC Staff Study, "Rail Rates Continui 

Multi-Year Decline," to be i n v a l i d . 

I . THE BOARD ERRS IN DENYING CONDITIONS 
FOR EMPLOYEES WHO MAY BE AFFECTED BY 

Ji SETTLEMENT AGREEMENT BETWEEN THE PARTIES. 

The Board's conclusion to deny the requests by Mr. Downey i s 

erroneous. The Board does not give a r a t i o n a l explanation. The 

Board states that the settlement agreement i s n o n - j u r i s d i c t i o n a l , 

i n that i t does not require Board approval. But the UP/SP consolid

ation does require Board approval, and i t i s the settlement agreement 

;.!'̂''- which f a c i l i t a t e s such approval. 

The Board's reasoning also seems to suggest that since GWWR 

is not an "applicant," i t s employees are precluded from receiving 

protection. But there have been exceptions to such a general notion, 

a number of which have been forced u n w i l l i n g l y upon the former ICC. 

See: Black v. I n t e r s t a t e Comjnerce Commission, 814 F.2d 769 (D.C. Cir. 

1987). Moreover, GWWR i s a party to t h i s merger proceeding. Cf. Railway 

Labor Executives' Ass'n v. ICC, 914 F.2d 276 (D.C. Cir. 1990). Employee 

conditions may be imposed for non-applicant c a r r i e r employees where a 

3/ Protestant's preparation of t h i s p e t i t i o n i s without access to the 
ora l argument t r a n s c r i p t c i t e d throughout Decision 44. Although 
conducted on July 1, 1996, and available shortly thereafter, the 
Board's Secretary continues to deny access, when l a s t requested on 
August 30, 1996. Protestant was directed to the Board's reporter, 
who indicated there would be a charge of $2,440.11, plus a 5.75% 
DC Sales Tax. Thir i s a change i n the Board's (former ICC) policy, 
of public access a f t e r the t r a n s c r i p t was received by the agency, 
Protestant contents t h i s new practice i s contrary to the a v a i l a b i l i t y 
mandated by the Administrative Procedure Act, where the p r i o r ICC 
charge was $ 0.20 per page i n the public docket room, and i s 
p r e j u d i c i a l to protestant. 
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settlement agreement i s involved. Union P'acific-Control-Missouri Pacific: 

Western P a c i f i c , 366 I.C.C. 459, 618, 621 (1982). 

See also; Soo Line Railroad Company v. United States, 280 F.Supp. 

907, 921-26 (D. Minn. 1968) (three-judge) ; Railway Labor E.xecutives' 

Association v. United States, 216 F.Supp. 101 (E.D. Va. 1963)(three-

judge) ; Cosby V. ICC, 741 F.2d 1077, 1080, 1084 (Sth Cir. 1984); 

L o u i s v i l l e & Nashville R. fCb. v. United States, 244 F.Supp, 337 (W.D, 

Ky. 1965). The former ICC recognized that employees of non-applicant 

ca r r i e r s "are ^lot automatically precluded from receiving labor 

protection." Finance Docket No. 32167, Kansas City Southern Industries, 

Inc., The Kansas City Southern Railway Company and K&M Newco, I n c . — 

Control—MidSouth Corporation, MidSouth Rail Corporation, MidLouisiana 

Rail Corporation, SouthRail Corporation and TennRail Corporation at 

3 (not printed) (served May 4, 1994) .~ 

^ The Board's f i n d i n g that the New York Dock conditions prescribed 

for SPCSL employees f o r any merger-related adverse impact w i l l be 

adequate f o r SPCSL employees i s meaningless i n the context of the 

GWWR settlement agreement. The Board has turned the request for New 

' York Dock conditions i n the instant UP/SP case, to mean only the standar 

conditions, i f applicable, at the time the settlement agreement may be 
5/ 

implemented. (Decision 44 at 88-89 n.84). 

The implementation of the settlement agreement may involve one 

or mce transactions accorded '•*-her no protective conditions, or 

protective conditions less than New York Dock, yet the settlement 

agreement would not have been made without UP/SP merger approval. 

4/ The Board's reliance upon the UP/CNW decision (Decision 44 at 175 
n.222) i s misplaced. 

5/ Compare the f i n a l sentence of Decision 44 at 89 n.222, with UP/SP-
250 at 4. 
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The cause should be reopened to impose the New York Dock conditions 

^ upon the GWWR settlement agreement. 

I I . THE-BOARD SHOULD RESCIND ITS 
RELIANCE UPON A PURPORTED 1995 
STAFF RATE STUDY. 

The Board took o f f i c i a l notice of a February 1995 ICC Staff 

study purporting to show that r a i l rates declined more than 37 

percent between 1981 and 1993. We point to three reference i n 

Decision 44 td*"this f i g u r e , which has an important bearing upon r a i l 

competition i n the Board's conclusion. ICC", Office of Economic and 

Environmental Analysis, Rail Rates Continue Multi-Year Decline, 1995. 

(Decision 44 at 104): 

"The e f f i c i e n c y savings of the merger are very sub
s t a n t i a l , and the clear trend since 1980 has been 
that when railroads have reduced t h e i r costs through 
mergers or otherwise, those savings have largely been 
passed on to t h e i r shippers i n terms of lower rates 
and improved service. Rail rates have decreased remark
ably since 1980, despite the face that most shippers 
are served by a single r a i l c s r r i e r , and few are served 
by three. Because of the several major mergers since 
that time, and due to the formation of Conrail as the 
single Class I c a r r i e r i n the Northeast, large regions 
of the coxintry are now served by a single major r a i l 
c a r r i e r or by two such ca.vriers. Even wit h t h i s s t r u c t 
ure, r a i l com.petiti.on has t h r i v e d , and shippers have 
continued t o enjoy increasingly lower rates. Since 
1980, the number of Class I railroads has decreased 
from 26 t o 10, while the average r a i l rate per ton has 
declined more than 37% on an i n f l a t i o n - a d j u s t e d basis 
from i t s peak i n 1981 through 1993." 

The Board emphasized i t s reliance on the "rate decline," at 

119: 

"As we have previously explained, numerous mergers 
since 19 80 have sharply reduced the number of major 
ra i l r o a d s . During that time, the ICC's policy focuseo 
on preserving two-railroad ccmiietition, not on preserv
ing t h r e e - r a i l r o a d competition. Overall, however, r a i l 
road costs and rates have declined a great deal, with 
the average i n f l a t i o n - a d j u s t e d r a i l rate per ton 
declining 37.7% from it.3 1981 peak to year-end 1993." 

- 5 -



^ The Board referred to 9 years of experience since the ICC's 

denial of the SF/SP merger proposal. Decision 44 at 117: 

"The agency also 'las the benefit of nine years 
of additional experience with decreasing rates 
in two-carrier r a i l markets." 

The separate expression of Member Simmons termed the rate decline 

as "ccncl'-usive" evidence. Decision 44 at 245: 

"The evidence is conclusive, that although the 
number of Class I railroads have f a l l e n , prices, 

* f c r the most part have declined since enactment; 
« of the Staggers Act." 

1. The Rate Decline Report-1995. Protestant could f i n d 

reference to the document, ICC, Office of Economic and Environm.ental 

Analysis, Rail Rates Continue Multi-Year Decline, 1995 (Decision 44 

at 10 4) only i n the b r i e f by U.S, Department of Transportation, f i l e d 

June 3, 1996, (DOT-4, 23), Inquiry revealed that the "Rate Decline" 

' annual reports ended i n 1993, -.'ith no report for 1994. The 1995 report. 

• dated February 1995, was not announced by the ICC, or by the Board. 

Protestant received the attached Appendix 1, at the Office of Economic 

and Environmental Analysis subsequent to the August 12, 1996 releasa 

of Decision 44, The two-page document appears to have been received 

by the Office from personnel at the Federal Communications Commission, 

2, Prior Rate Decline Reports. The "Rate Decline" notion 

of r a i l ratemaking since 1980 has been attacked by the Chicago Board 

of Trade and UTU's I l l i n o i s L^igislative Director, i n t h e i r j o i n t 

May 2, 1994 submission i n Ex Parte No. 347 (Sub-No. 2), Rate Guidelines-

Non-Coal Proceedings. The 11-page submission i s attached at Appendix 

2. I t describes the history of the Rate Decline reports, understood to 

have terminated i n 1993, and last based upon data for the year 1991. 

6/ The ICC Staff member most i d e n t i f i e d with the "Rate Decline" reports 
~ was Walter D. Strack (Appendix 2, p. 3), who we understand l e f t the 

ICC i n September, 1995, and i s now employed at the Fed>3ral Communicat
ions Commission.^ 

- 6 -



3. Rising Rail Rates. Contrary to the "Rate Decline" report 

^ for 1995, given o f f i c i a l notice by the Board throughout Decision 44, 

r a i l rates have risen. As indicated by the U.S. Bureau of Labor 

S t a t i s t i c s , the" average r a i l rate increased about 44% between 1980 

and 1991, and about 45% between 1980 and 1992. (Appendix 2, p. 5). 

To the best of protestant's knowledge. Decision 44 i s the f i r s t major 

decision where the ICC or Board has placed heavy reliance upcn the "Rat<i 

y ' . 
Decline" report. The report i s generally discredited among economists. 

I t i s appropriate for parties to challenge such use of o f f i c i a l 

notice, ans: to introduce materials showing the contrary. Pennsy]"?.nia 

R. Co.-Merger-New York Central R. Co., 327 I.C.C, 475, 487 (1966). 

A "revenue per ton," irrespective of chemges i n length of haul, 

and bearing other i n f i r m i t i e s (Appendix 2), cannot he r e l i e d upon as 

an indicator of any declining rate level. An important error i s to 

J adjust revenue by the GDP i m p l i c i t price deflator (GDP-IPD). 

The Federal Energy Regulatory Commission (FERC) rejected the 

use cf GDP-IPD, in favor of PPI-1%, which was j u d i c i a l l y affirmed, 

the Court noting d.ifferent indicies may be appropciate. Association 

of O i l Pipe Lines v. FERC, 83 F.3d 1424 (D.C, Cir. 1996). 

The Board's use of the "Rate Decline" report for February 1995 

impacts the tenor of Decision 44 i n a l l i t s phases, including employee 

conditions and oversight to commence October 1. 

Upon reopening, the Board should disclaim reliance upon a notion 

of declining r a i l rates. 

CONCLUSION 

The Board should reopen Decision 44 to impose New York Dock 

7/ The ICC's Study of ICC Regulatory Responsibilities (Oct, 25, 1994] 
I ~ did not assert declining ra„i rates; but the DOT'S Draft Report 

/ on the Functions ^f the ICC (Feb. 1995), and Final Report (July 
, 1995), both asserted declining r a i l rates. (Draft at 6,40; Final 
i at 43). See also Decision 44 at 118. 
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• ; _^ k 
conditions on the GWWR settlement agreement, and rescind the Board's 

reliance upon the concept of declining r a i l rates. 

Respectfully submitted, 

GORDON P. MacDOUGAM, 
1025 Connecticut Ave., N.W. 
Washington, DC 20036 

September 3, 1996 Attorney for Charles W. Downey 

C e r t i f i c a t e of Service 

I hereby c e r t i f y I have served a copy of the foregoing upon 

a l l parties of record by f i r s t class mail postage-prepaid. 

Washington, DC Gok:doftT». MacDougali 
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JUL. 1". 19% 6:26PM . FCC UTB 

inttcitstt Commerct CommiMton 
ttubtngton. 9.C. 20423 

NO.223 • P.2/3 

Office at f eonomte and Enylronin«niii Analysis Februajy 1995 

RAIL RATES CX5NTINUE MULTI-YEAR DECLINE 

Tlie average, infladon-adjusted US. railroad rate has Men substantially since 
1978. As shown below, the â 'eiage rau M 35.9 percent between 1980—the year of 
major regulatory reform legislation affecting both railroads and motor camera—and 
1993. From the year uf the peak rate in 1981 through 1993 the average rate fell 37.7 
percent. 

"Rate" is defined as gross revenue per ton of freight originated, and is converted 
to constant 1993 doUan using the Gross Domestic Frodurt Inq)licit Price Deflator. The 
average rate is calculated using a Tomqvisf index. That is, annual rate changes for 15 
rail outputs are aggregated together by weightfaig each by its share of revenue. The 
revenue share weights change over time, reflecdng the changing output mix during the 
period. The 15 outputs are made up of 14 major coamiodity groups, defined by two-digit 
Standard Transportation Commodity Codes (STCQX and an "all other* category. 

Hie data come from the annual railroad Freight CommodiQr Statistics. Data for 
1993 are the most recent inchidcd in this report Other available evidence for 1994 and 
early 1995, however, suggests that there has been no signiftranr alteration in the 1981-
1993 trend. Average U.S. Pan Bat* 
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The graph below shows the rail rate index in cunent dollars—that is, unadjusted 
fbr inflation—plotted with the GDP ImpUdt Price Deflator for comparison. 
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xx:) 
Note: 

Hie 14 largest 2-digit STCC categories, as measured by 1992 revenues, 
together with an 'all other" caxegoiy, are used as individual components of 
tbe index. The 14 STCC categories account fbr 96.6% of 1992 revenne. 
Hiey are: 

SECC 

u 
M 

S7 

TTTUS 

FARM PRODUCIS 
METALLIC ORES 
COAL 
NONMBTALUC MINERALS, EXCEPT FUELS 
FOOD AND KINDRED PRODUCTS 
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PETROLEUM AND COAL PROOUCR 
STONE. CLAY. CLASS AND CONCRETE PRODUCTS 
PRIMARY METAL PRODUCTS 
TRANSPORTATION EQUIPMENT 
WASTE AND SCRAP MAIERLU^ 
MBC MIXED SHIPMENrS 



Before the 

INTERSTATE COMMERCE COMMISSION 

Ex Parte No. 347 (Sub-No.2) 

RATE GUIDELINES—NON-COAL PROCEEDINGS 

COMMENTS 

UNITED TRANSPORTATION 
UNION-ILLINOIS LEGISLATIVE 
BOARD 
PATRICK W. SIMMONS 
Director 
8 So. Michigan Avenue 
Chicago, IL 60603 

THE BOARD OF TRADE 
OF THE CITY OF CHICAGO 
JOHN R. DOBRZYNSKI 
Manager-Transportation Department 
141 West Jackson Boulevard 
Chicago, IL 60604 

GORDON P. MacDOUGALL 
1025 Connecticut Ave.,N.W. 
Room 209 
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(202) 223-9738 

THOMAS F. McFARLAND,JR. 
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Chicago, IL 60606-3101 
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Attorney 

Due Date: May 2, 1994 
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Before the 

INTERSTATE COMMERCE COMMISSION 

Ex Parte No. 34 7 (Sub-No.2) 

RATE GUIDELINES—NON-COAL PROCEEDINGS 

COMMENTS 

These comments are submitted i n response to the Commission's 

February 7, 1994 decision (served February 14), i n v i t i n g comments 

from interested persons addressing titS w r i t t e n and o r a l 

presentations made by the Association of Anierican Railroads (AAR), 

to the f u l l Commission on March 30, 1994. 

I d e n t i t y and Interes t ot Joint Commentors 

The Board of Trade of the City of Chicago (CBOT) i s a 

corporation which maintains a comirodity exchange at Chicago, I L , 

where i t s members buy and s e l l grain, grain products and non-

a g r i c u l t u r a l commodities. The membership of CBOT includes grain 

terminal and subterminal storage operators, grain merchandisers, 

cash grain merchant, processors, m i l l e r s , exporters and farmers 

who ship and receive grain and grain products by r a i l , barge, 

truck and ocean vessei. i n i n t e r s t a t e and foreign commerce. 

The United Transportation Union (UTU) i s the c o l l e c t i v e -

bargaining representative f o r the majority of persons employed i n 

the operation of f r e i g h t t r a i n s throughout the U.S. and Canada. 

The I l l i n o i s L e g i s l a t i v e Board of UTU pa r t i c i p a t e s i n state .̂ nd 

federal proceedings involving the i n t e r e s t of r a i l r o a d employees. 

A l l of the Class I r a i l r o a d systems, except Kansas Cit y Southern, 



operate in the State of I l l i n o i s . 

These commentors have an interest in promoting sound, 

economical, and efficient r a i l transportation, with reasonable 

rates, in keeping with the goals of the r a i l transportation 

policy. Freight rates which are unreasonable tend to inhibit the 

maximum flows of commerce, to the detriment of the interest of 

CBOT members and carrier employees represented by UTU. 

I . VTHE FUNDAMENTAL PREMISE OF THE AAR RESTS 
UPON A NOVET AND UNPROVED RATE YARDSTICK. 

The AAR, by the collective action of i t s member carriers, 

through i t s Chief Operating Officers (CEO), advances a novel 

measure for denying small non-coal transportation t r a f f i c a speedy 

and inexpensive reasonableness determination by the Commission. 

The fundamental premise of the CEOs i s the assertion that the 

average rate per ton peaked in 1981 and since then has, as 

adjusted for inflation, dropped 33% on the average. (AAR 

Comments, CEO, p. 4): 

•>iS the Commission's own recent report shows, 
the average rate per ton peaked in 1981 and 
sj.nce then has, as adjusted for inflation, dropped 
33% on average " 

The CEO attach a study, dated November 1993, from the 

Commission's. Office of Economics, "Rail Rates Continue Multi-Year 

Decline," in support of their claim for a 33% drop in r a i l rates. 

(AAR Comments, CEO, Exh.l). Further, the CEOs presented a panoply 

of charts—ten in al l — b a s e d upon the Office of Economics study 

into the purported decline in r a i l rates. (AAR Oral Presentation, 

Charts). 

There i s a need for a speedy and xnevpensive reasonableness 

determination for small non-coal movements. The assertion of a 
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massive decline in r a i l rates i s baseless and i s unsupported. 

1. Genesis of the "Rate Decline" Claim. To our 

knowledge, this i s the f i r s t occasion where the CEOs of the Class 

I r a i l carriers have advanced the "Rate Decline" claim in a major 

Commission proceeding. I t appears that the rate decline index 

f i r s t formally appeared as a five-page Commission issuance on 

April 19, 1989 (No. 89-91), ICC Issues Staff Report Showing 

Decline in Inflation-Adjusted Rail Rates since Passage of Staggers 

Rail Act. The report i t s e l f was t i t l e d , "Rail Rates Experience 

Multi-Year Decline." Persons interested in securing copies cf the 

report were advised to directly contact Walter D. Strack. The 

report claimed at 22.4% decline in the average rate between 1980 

and 1987, and a 25.7% decline in 1981 through 1987. The term 

\ "Rate" was defined as gross revenue per ton of freight originated, 

converted to constant 1987 dollars using the GNP Implicit Price 

Deflator, with the average rate calculated using a "Tornqvist" 

index based on the year 1978. 

Similar five-page reports were issued in 1990 (No. 90-63, May 

4, 1990), and in 1991 (No. 91-55, May 14, 1991), but with the 

t i t l e changed to "Rail Rates Continue Multi-Year Decline. "-̂^̂  

The reports for 1992 (No. 92-95, June 11, 1D92), and for 1993 

(Nov. 1993),-''were a lesser three-page documents. The Gross 

•1/ The 1990 report claimed the average r a i l rate, converted to 
constant 1988 dollars, had fallen 22.4% between 1980 and 1988, 
and 25.0% between 1981 and 1988; the 1991 report claimed the 
average r a i l rate, converted to constant 1989 dollars, had fallen 
24.6% since Staggers, and the overall r a i l rate declined 2.8% 
from 1988 to 1989. 

The 1993 report was unaccompanied by a press release, according 
to our inquiry. 



^ Domestic Product (GDP) I m p l i c i t Price Deflator was substituted f o r 

the former GNP f i g u r e . ^ / 

Beginning i n 1991, and for 1992 and 1993, the reports l i s t e d 

the purported actual increase i n the average r a i l rate of 1.2%, 

1.1%, and 1.1%, respectively, i n current d o l l a r s . 

The Commission's annual reports to the U.S. Congress f o r the 

years 1989 through 1993, included the above f i v e "Rate Decline" 

I studies i n i t * l i s t of agency publications,^'^but s p e c i f i c 

reference to the t e x t of the studies appeared only i n the annual 

reports f o r the years 1991 ana 1992. 

2. Prior Informal "Rate Decline" Studies. The lead 1989 

study had been preceded by correspondence. The Commission 

presented information on revenue per ton, asserting r a i l rates had 

1̂ declined since Staggers, using the GNP d e f l a t o r , based upon 1975-

85 data, but without mv^ntion of a "Tornqvist" index, before 

Congressional committees, at least as early as 1987. Se?- U.S. 

Senate Subcommittee on A n t i t r u s t , Hearings on S. 44 3, The Clayton 

Act Amendments of 1987 (Railroad A n t i t r u s t Immunity), 38-39, R2-84 

(May 13, 1987); U.S. Senate Subcommittee on Surface 

Transportation, Hearings: Rail Industry/Staggers Act Oversight, 

143-44, 187-89 (June 17, 1987); and U.S. House Subcommittee on 

The 1992 report claimed the average r a i l r a t e , converted to 
constant 1990 d o l l a r s , f e l l 28.8% between 1980 and 1990, and the 
ov e r a l l r a i l rate declined 3.1% from 1989 to 1990. The 1993 
report claimed the average r a i l r a t e , converted to constant 1991 
do l l a r s , f e l l 31.2% between 1980 and 1991, and 33.3% between 1981 
and 1991. 

4./ ICC 103rd Pyport, 126 ( 1990); ICC 104th Report, 109 ( 1991); ICC 
105th Report, 112 (1992), ICC 106th Report, 123 (1993), and ICC 
107th Report, 99 (1994). 

5̂/ ICC 105th Report at 37; ICC 106th Report at 41. 



^ Transportation, Hearings on Staggers Rail Act Oversight, 432-33, 

475-77 (May 28, 1987). 

The "Tornqvist" index was later applied in materials 

submitted to the Congress on June 6, 1988, for the period 1978-86. 

See; U.S. House Subcommittee on Appropriations , Hearings on 

Department of Transportation and Related Agencies Approoriationg 

For 1990 (Part 5), 816-18, 827-30 (Feb. 28, 1889). 

3. .Obvious Infirmities. The "Rate Decline" study has 

obvious infirmities. The revenue per ton, for a given movement, 

or in the aggregate, does not constitute a "rate." A '•ariff may 

contain more than one "rate," dependent upon the service offered, 

i.e.. carload, trainload, specific minimum weights, etc. For 

excellent background reading, see: Shinn, Glenn L., Freight Rat^ 

^ Application (Simmons-Boardman, 1948); Reasonable Freight Rates 

(Traffic Serv. Corp., 1952). 

I t i s a misnomer to construe average revenue per ton as 

average rate per ton. Rather than decrease of 31.2% in the 

average r a i l rate between 1980 and 1991, the U.S. Bureau of Labor 

Sta t i s t i c s indicates that the average r a i l rate increased about 

44% between 1980 and 1991, and about 45% between 1980 and 1992. 

See: S t a t i s t i c a l Abstract of the U.S.. No. 1053 (1993). 

A. GNP/GDP Deflators. There i s no basis for deflating 

average r a i l revenue per ton by a GNP or GDP general deflator. To 

be sure, the purchasing value of the 1980 dollar declined 28.5% 

and 41.3%, on PPI or CPI basis, respectively, between 1980 and 

1992. But r a i l t r a f f i c i s heavily dominated by raw materials, 

coal, and agricultural products, rather than by the transportation 

of finished goods for consumer markets. The average coal price, 
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measured by PPI, rose only apx. 9% between 1980 and 1992. The 

average price for wheat declined apx. 9% in the same period, the 

average price of corn declined by apx. 20%, and the price for 

soybeans declined by apx. 17% during the same 1980-92 period. 

fitatlatical Abstract. SMEta at No. 766. Shown below i s a price 

index taken from today's issue of the New Voyk Jpycn^l of 

Commerce. indicating virtually no price increases for industrial 

commodities since 1980. 
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The use of a general deflator for r a i l rates i s clearly 

inappropriate. 

y 
B. 1978 Tornqvist Index. The use of a "Tornqvist" 

index to adjust the average r a i l revenue per ton i s questionable. 



! The AAR's Railroad Facts (1993), uses a straight revenue per ton, 

indicating an 11.4% increase in revenue per ton between 1980 and 

1992. (Ibid, p.30). Of course, the r a i l revenue per ton showing 

i s not comparable with a r a i l rate. 

C. Reporting Changes. There have been changes in the 

reporting of r a i l revenue. For example, rather than publish ra*-es 

with allowances for shipper owned or leased equipment, some 

t a r i f f s publisji rates for movement in such equipment. Another 

change has been to s h i f t sums paid by Class I railroads to their 

short-line feeder connections from an expense category in favor of 

a reduction in gross revenue. 

The ICC's change in carrier reporting requirements has 

rendered tonnage and revenue data further suspect. The 

\ Commission's "Rate Decline" index i s purportedly based upon the R-
I 

1 reports and the annual railroad Freight Commodity S t a t i s t i c s . 

However, this data i s only for Class 1 r a i l carriers, as other 

carriers do not f i l e reports with the Commission. The Eno 

Transportation Foundation, Inc., in i t s Transportation in America 

(11th ed. 1993),^/ adjusts for the deficiency in ICC reporting 

subsequent to the discontinuance of Class I I carrier reporting in 

1976, so as to l i f t r a i l tonnage by 15%. (Ibid.. p.46): 
"Sources; Rail. A l l years represent Class I and I I 
carriers' revenue tons originated. 1975-1992 figu.r.is 
for Class I carriers from AAR reports, including 
Railroad facts, published annually, plus an estimated 
percentage share (5% for 1975-77, 6.5% for 1978-1984, 
and progressively higher to 15% in 1992) to reflect 
rapid growth of small railroads as large carriers 
s e l l off branch lines. Earlier years from Transport 
S t a t i s t i c s in the U.S.. ICC, published annually." 

Frank A. Smith, editor. 
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I I . THE COMMISSION SHOULD IfSTITUTE A SPECIAL PHASE 
OF THIS PROCEEDING TO Dl.AL WITH THE "RATE DECLINE" 
STVPY 

The November 1993 "Rate Decline" study (AAR Comments, CEO 

Stmt., Exh. 1) invites discussions with the Commission's Office of 

Economics. (Ibid.. Exh. 1, p.2). We believe i t inadvisable for an 

indicator given such importance by the r a i l industry to be the 

subject of informal discussion with the Commission's Office of 

Economics. Instead, this matter should be made part of a formal 

and public phase of this proceeding. Commentors have taken steps 

to secure expert outside assistance on this project. 

We ask that the Commission direct itn Office of Economics to 

place i t s underlying working papers, beginning in 1987, in a 

depositoiry under the supervision of an Administrative Law Judge, 

and that one or more persons responsible for the "Rate Decline" 

studies be made available for cross-examination, i f requested. 

The Commission should institute a special phase of this 

proceeding to deal with the "Rate Decline" Study. 

I I I . A SIMPLE AND INEXPENSIVE TEST IS APPROPRIATE. 

These commentors suggest the Commission adopt a simple and 

inexpensive test for determining the reasonableness of rates for 

small non-coal movements. Rather than Constrained Market Pricing 

or Simplified Stand-Alone Cost, the Commission should rely upon 

traditional tests of reasonableness. 

Rate comparisons—not complicated and changing cost 

comparisons—should be a primary consideration in applying the 

rule that freight rates shall be reasonable. The Commission 

recently reached such a conclui^ion in dealing with motor carrier 

rates prior to Congressional eiactment of recent legislation. 
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See: Georgia-Pacific Corp. Pet, for Declar. Order, 9 I.C.C.2d 103 

(1992), 9 I.C.C.2d 796 (1993), and 9 I.C.C.2d 1052 (1993). The 

use of the rate comparison t e s t i n r a i l cases is t r a d i t i o n a l , and 

does not appear, at t h i s time, to have the u n f i l e d t a r i f f problems 

associated with p r i o r practices of motor c a r r i e r s . Q±. Railroad 

Transportation contracts. 8 I.C.C.2d 730 (1992). 

We appreciate that the r a i l industry sometimes does not wish 

to have one of. i t s favorable rates used as a comparison to guide 

the reasonableness of other rates, and t h i s subject came up at the 

March 30, 1994 hearing. But the speaker i s well-versed i n the 

necessity and bac:kground for rate comparisons. (Hearing, 3/30/94, 

at Tr. 19-21). 

CONCLUSION 

WHEREFORE, the Commission should i n s t i t u t e a separate phase 

fo r i n q u i r y i n t o the "Rate Decline" study presented by the CEOs of 

the r a i l r o a d industry and issued by the Commission's Office of 

Economics; and the Commission u l t i m a t e l y should issue a ru l e or 

poli c y f o r determining the reasonableness of non-coal rates f o r 

small t r a f f i c volumes with reliance upcn t r a d i t i o n a l t e s t s , 

p r i m a r i l y rate comparisons. 

Respectfully submitted. 
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Secretary 
Surface Transportation Board 
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Washington, D.C. 20423 
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Dear Secretary Williams: 
y 
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Union Pacific Corp., Union Pacific 
RR. Jo. and Missouri Pacific RR Co. 
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Finance Docket No. 32760 

i 
THE TEXAS MEXICAN RAH^WAY COMPANY'S 

PFTITION TO HFOPEN DECISION NO. 44 

Pursuant to 49 C.F.R. § 1115.3, the Texas Mexican Railway Company ("Tex Mex") 

files this petition to reopen the Board's Decision No. 44 in this proceeding. 

Introduftion and Summary 

By tĥ s petition, Tex Mex requests the Board to remove the limitation imposed in that 

decision on the trackage nghts granted to Tex T n Sub-Nos. 13 and 14 restricting Tex 

Mex's use of such rights to "the transportation of freight having a prior or subsequent 

movement on [Tex Mex's] Laredo-Robstown-Corpus Chnsti lii.e." That limitauon will have 

a relatively minor effect on Applicaru traffic but will have a major adverse effect on Tex 



Mex and its ability to provide a strong competitive alternative to a merged UPSP.-

Imposing that limitation was material error for several reasons: 

1. The limitation leaves uncorrected a .serious competitive harm that the merger will 
t 

cause to many shippers, including particularly shippers located in Houston, one of the largest 

rail markets in the United States. Those shippers are now served by three railroads, and if 

the limitation imposed on Tex Mex is not removed, after the merger they will have only two 

with respect to all traffic except shipments moving to or from Tex Mex's line in south 

Texas. Unique aspectsrof the Houston market make that loss of a third competitive outlet 

significantly more harmful than in most other rail markets. 

2. The routing restrichon imposed on Tex Mex's trackage rights will impose 

unnecessary costs and operating inefficiencies, and it will prevent Tex Mex from effectively 

!̂ competing for much traffic that would in fact traverse the Tex Mex system. 

3. The Board appears to have based the limitation in part on a misreading of Tex 

sMex's position in the case that led the Board to the erroneous conclusion that Tex Mex had 

R;onceded the correctness of Applicants' objections to lex Mex's carrying traffic not having a 

[prior oi subsequent movement on its line. On the contrary, Tex Mcx urged the Board not to 

Bimit its rights and argued that there was no basis for any such hmitation. The decision's 

pitation to Tex Mex's rebuttal statement omitted these statements. 

4. Contrary to the Board's apparent belief, Tex Mex's evidence shows that 

granting unrestricted nghts is extremely importaî t to Tex Mex and to its ability to function 

All abbreviations and acronyms used in this petition are the same as those use in Tex 
^ex's respo.nsive and terminai trackage applications (TM-23) and zst generally the same as 
Jose use by the Board in Decision No. 44. 



as a viable competitor to a merged UPSP. The evidence of Tex Mex's witnesses showed 

that granting unrestricted rights will produce $822,000 more in revenues and $250,000 more 

in net income to Tex Mex in the first year of operation that granting nghts limited to traffic 
A 

having a prior or subsequent movement on Tex Mex's line. In fact, the evidence showed 

that granting limited rights would leave Tex Mex with only $19,000 in net income in the first 

year of operation (instead of $269,000 with unrestricted right.s). That income, though not 

negauve, provides Tex Mex with little margin for weathering business cycles and, m.ore 

importantly, competing^ggressively for traffic. 

These errors in the Board's decision are discussed more fully below and in the 

attached verified statements of Tex Mex's economic witnesses, Dr Curtis Gnmm and Joseph 

Ellebracht.̂ ' 

STATEMENT OF FACTS 

On March 29, 1996, Tex Mex filed a responsive application seeking trackage rights 

\ over SH and UP lines from Robstown and Corpus Christi, Texas througn Houston to a 

kconnection with KCS at Beaumont, Texas (Finance Docket No. 32760, Sub-No. 13) together 

I- • 
B with an application for terminal trackage rights over lines of the HB&T in Houston (Finance 
IDocket No. 32760, Sub-No. 14). In those applications (contained in TM-23), Tex Mex 
lAti 'y > 
K. - I- i- • 
Ktated: 

This petition for reopening is based on material error a.nd, to the extent the attached 
ified statements present new evidence, on new evidence 49 C.F.R. § 1115.3(b). These 

Statements appear as Appendices A and B hereto 
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Tex Mex seeks rights over those lines to permit it to carry overhead traffic and 
to serve all local shippers currently capable of receiving service from both the 
Union Pacific Railroad ("UP") and the Southern Pacific Transportation 
Company ("SP"), directly or through reciprocal switching, with full rights to 
interchange traffic with UP, SP and any other railroad at any interchange point 
on such lines. 

TM 23 at 3. See also TM-23 at 158-174 (Operating Plan). 

Tex Mex contended that the foregoing trackage rights were needed to preserve 

competition that would o''. - se be lost as a result of the merger. Tex Mex also contended 

that they were needed to keep Tex Mex viable and thereby preserve essential rail services 

provided by Tex Mex for which there are no other transportation alternatives. Tex Mex's 

argumen'c and evidence concerning competition focused primarily on the importance cf 

preserving competition in the market for rail services between the United States and Mexico, 

b̂ecause that is a market in which Tex Mex is currently an important participant and because 

[preserving competition in that market is vital to the policies of both countries as reflected in 

North American Free Trade Agreement. 

Tex Mex's arguments and evidence, however, were not limited to just that market, 

ŝeeking the right to use the trackage rights to serve all shippers currently capable of 

Jiving .service from, both UP and SP and by seeking full interchange rights with ali other 

jlroads at any point on the lines, such as HB&T and the Port Terminal Railway Association 

TRA") in Houston, Tex Mex's applications served to preserve the existing level of 

^petition for all shippers on the lines in question with respect to al] their traffic, not just 

• moving to and from Mexico or to and from points on Tex Mex's current line. Thus, the 

and revenue projections in Tex Mex's traffic study, performed by Joseph Ellebracht, 

X 



included all traffic that Tex Mex expected to move if its applications were granted, not only 

traffic moving to and from Mexico and points on Tex Mex's line. 

In their response to Tex Mex's applications, the Applicants argued that ihe real 

purpose of Tex Mex's applications was not to preserve competition for the U.S.-Mexico 

market but was simply to provide KCS access to Houston shippers via Tex Mex. Applicants 

contended that Tex Mex's applications should be rejected in their entirety, asserting that 

"(tjhere is significant evidence that Tex Mex's role is aimed pnncipaily at enricliing KCS, 

whose parent recently acquired 49% ownership of Tex Mex's holding company." UP.'SP-

230 at 305. In support of this claim, they stated: 

As Mr. Peterson points out, moreover, much of the traffic that Tex Mex 
anhcipates handling using its rights would move between Houston and KCS at 
Beaumont, and never traverse Tex Mex's existing system. Peterson RVS, pp. 
118-19. Those rights are clearly designed to give KCS the general access to 
Houston that it has long desired. . . . No proper purpose would be served by 
acceding to these self-serving and commercially-motivated requests. 

Fid. at 305-306. See also UP/SP-231, Peterson RVS at 115-120. 

In its rebuttal, Tex Mex, far from conceding the validity of Applicants' argument 

:garding this traffic, argued at length that Apolicants' argument "is completely unfounded" 

that the Board should grant the full nghts sought in Tex Mex's applications without 

jtnction. TM-34 at 5-7 (attached hereto as Appendix C). Tex Mex reiterated that its 

ncipal objective is to preserve for shippers of goods between the United States and 

.ico an effective third rail alternative to a merged UPSP and BN/Santa Fe." Id. at 5. It 

that "Applicants' suggestion that Tex Mex's real object is to give KCS access to 

iston shippers is absurd" because KCS already has direct access to those shippers for 

traffic via a haulage agreement with UP and interline access to them with UP, SP, 
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HBT and PTR A. Id. at 6. It stated that the right to can7 some shipments between Houston 

and Beaumont that had no pnor or subsequent movement south of Houston was not a central 

purpose of its application but would be an "incidental competitive benefit of i f which the 

Board should not deny. Tex Mex stated: 

Tex Mex submits that there is no reason to deny a remedy that is appropriate 
to mitigate anticompetihve .effects of a merger merely because the remedy has 
other competitive benefits, or to perform some Procrustean operation on that 
remedy just to prevent it from being too beneficial. 

Id. at 7. 

Tex Mex was concerned, however, that if the Board concluded, contrary to Tex 

-Ife^*^^^ submission, that there was no competitive justification for this aspect of Tex Mex's 

[trackage rights application, the Board might feel compelled to accept Applicants' arguments 

^ d deny Tex Mex's applicahons altogether.̂ ' Accordingly, Tex Mex also stated that if the 

feoard concluded that Tex Mex's request to can7 this traffic was not competitively justified, 

I could limit the nghts granted to exclude Tex Mex from can7ing shipments between 

louston and Beaumont that have no prior or subsequent movement south of Houston, and 

jat doing so would not prevent Tex Mex from canring out the pnncipal purposes of the 

plications or from providing essential services for its local customers TM-34 at 7 

m • 
.•statements were uased on traffic and revenue projections by Tex Mex's witnesses 

^y -
)h ellebracht and Patrick Knck showing that Tex Mex would still be profltable, albeit 

ii^ - A... 

| l f the Board concluded, contrary to Tex Mex's submission, that the right to cany this 
p was not justified, it might also have concluded that there was an insufficient basis for 
nUng any part of Tex Mex's applications in the absence of evidence showing whether Tex 
P»uld survive at all without that traffic. 



much less so, if such a limitation were imposed. TM-34, Ellebracht RVS at 43, Knck RVS 

at 2-3. 

Nothing in Tex Mex's response to Applicants' arguments conceded the con-ectness ot 

their arguments, indicated Tex Mex's view that the Board should limit the rights sought in 

any way, or indicated that the right to carry traffic having no prior or subsequent movement 

south of Houston was unimportant to Tex Mex or was not justified. On the contrary, its 

response expressly urged the Board not to limit the rights sought, in fact, to remove any 

possible doubt on that ^core, Tex Mex filed an "Ertata By Way of Clarification" two days 

after filing its rebuttal statement stating: 

The Texas Mexican Railway Company ("Tex Mex") has reason to believe that 
some parties may be misconstruing and may misrepresent statements made on 
page 7 of TM-34, Rebuttal In Support of the Responsive Appiication of Texas 
Mexican Railway Company, concerning certain traffic between Houston, 
Texas and Beaumont, Texas. Accordingly, Tex Mex is filing this en-ata by 
way of cianfication to make clear that it has made no concessions or 
amendments to its responsive application, and does not support or endorse any 
limitation of the trackage nghts sought in that application. 

1-35 at 1 (attached hereto as Appendix D). 

In Decision No. 44, the Board granted Tex Mex's Sub-No. 13 and Sub-No. 14 

pications, restricted in both instances, however, to "the transportation of freight having a 

po r subsequent movement on the Laredo-Robstown-Corpus Chnsti line." Decision No. 

,150, The reasons given for this restriction were as follows: 

Finally, we note that applicants and BNSF have raised legitimate concen;s 
• over Tex Mex's request that it have unrestncted access to interiine with other carriers 
âlong its trackage rights route. Tex Mex has conceded this point, explaining: 

An incidental competitive benefit of granting the rights Tex Mex seeks 
is that Tex Mex could carry some shipments between Beaumont and 
Houston that have no prior or subsequent rail movement south of 

-7-

'A 

Jl 



41 
Houston. This, however, would be a relativeTy minor benefit, and it 
was certainly not a central purpose of the application. . . . fThe Board] 
could limit the rights granted to exclude Tex Mex from carrying 
shipmê  s between Houston and Beaumont that have no prior or 
subsequent movement by rail south of Houston. 

TM-34 at 7. Although we have accepted Tex Mex's arguments that it may need to 
replace traffic it will lose via the merger in order to preserve competition at Laredo, 
the trackage rights we are granting here may only be used in conjunction with traffic 
that moves on the Tex Mex. 

Id. at 149-150. The language quoted in the decision omitted the statements in Tex Mex's 

rebuttal disputing Applicants' arguments and urging the Board not to limit the rights being 

sought, and made no reference to the subsequently filed cianfication. As a result of these 

omissions, the Board's decision reached the clearly erroneous conclusion that Tex Mex had 

conceded Applicants' arguments and had urged the Board to limit Tex Mex's rights. As we 

show below , that ''mitation was unwarranted and should be removed. 

ARGUMENT 

THE LIMITATION IMPOSED ON TEX MEX'S TRACKAGE RIGHTS 
LEAVES A SERIOUS LOSS OF COMPETITION TO HOUSTON SHIPPERS 
UNREMEDIED. 

Although the focus of Tex Mex's applications and evidence was naturally on the 

[markets currently served by Tex Mex, particularly the U.S.-Mexico market, its applications, 
A 

| i f granted in full, wouU have alleviated a serious loss of rail competition in other markets as 
f'^ 

vd], particularly ir. the Houston, Texas market. Currently (pre-merger), the shippers in 

louston are served by three Class I railroads: UP, SP and BN/Santa Fe.-' After the 

Houston is also served by two local switching railroads, HB&T (which is owned 
(continued...) 
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41 
merger, with the conditions imposed by the Board, it will be^erved by only two: UPSP and 

BN/Santa Fe. It will aiso be served by Tex .Mex, but only with respect to traffic having a 

prior or subsequent movement over Tex Mex's line. Were Tex Mex's applications granted 

without this limitation, Houston shippers would retain a third alternative for all of their 

traffic, namely via the Tex Mex, KCS and other railroads connecting to Tex Mex. 

Because of the characteristics of the Houston rail market, the loss of a third 

competitive alternative for Houston shippers will cause substantial harm that can and should 

be easily rectified. It ia true that in Decision No. 44 the Board generally found that the 3-to-

2 competitive harms that wili result from this merger are outweighed by the public benefits 

of the merger and wili be adequately remedied by the conditions imposed by the Board. 

Decision at 119-121. Significantly, however, the Board did not conclude that the reduction 

of railroads serving a market from three to two causes no significant competitive harm, either 

generally or in the context of this merger. On the contrary, the Board recognized that the 

"pervasive reduction of the major rail carriers across the West from three to two carriers 

'could be grounds for concern" (id. at 119), and it acknowledged that the 3-to-2 impact in this 

[case could result in substantial rate increases to the affected shippers, although it expressed 

[doubts as to the exact extent of these increases (id. at 121).-' 

continued) 
50/50 by UP and BNSF) and PTRA, whose members are UP, SP, BNSF and the Port of 
louston. 

See also Decision at 267 ("Appendix E: Duopoly Issues"), where the Board stated: "It 
[true that tacit collusion is more likely in two-firm markets, where one firm can anticipate 

K other's response, than in multi-firm markets." 
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The Board's assessment of the 3-to-2 impacts of this'merger was based on an analysis 

of the particular circumstances of this proceeding, and its conclusion that the resulting harm 

to compehtion is outweighed by the merger's benefits or is adequately remedied by 

conditions rested largely on two sp-ecific findings. First, the Board stated: 

We have examined in detail the nature of the 3-to-2 traffic at 
issue, and have determined that it presents little potential for 
significant, merger-related compehtive harm. Most of this 
tralTic is either intermoda] or automotive traffic that enjoys 
vigorous motor earner competuion. 

E., id^ at 119. Second, it<«tated: 

I Another key factor In our analysis is the limited role now played 
by SP as the third carrier in these markets. . . . As a result (of 
SP's poor financial condition], SP's roie, particularly with 
regard to the very service-sensitive autcTiOtive and intermodal 
traffic that makes up a large part of the 3-to-2 traffic, has 
diminished. (According to applicants, SP now handles only 
20% of 3-to-2 traffic.) 

[|,, As Professor Grimm explains in his supplemental verified statement, neither of these 

facts apply to the Houston rail market. Very little of the 3-to-2 traffic to or from Houston is 

I intermoiJal, automotive or otherwise subject to substantial truck competition. Half of that 

[traffic is chemical traffic and three quarters of it moves more than 600 miles. Grimm SVS 

X 6. In addition, SP is a much more significant compehtor in the Houston market than in 

[most other 3-to-2 markets, accounting for 42% of the 3-to-2 traffic. The loss of SP as an 

independent competitor will therefore be much m3re harmful to Houston shippers than to 

[shippers in most other markets. 

Furthermore, for much of the traffic in Houston, BN/Santa Fe has such a small share 

[- less than 15% - that the competitive situation is in fact closer to 2-to-l than to 3-to-2. 
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Grimm SVS at 6-7. With such a smaii market share, BN/Sahia Fe is not likely to be an 

effective compehtive replacement for SP, even with the trackage rights BN/Santa Fe will 

have. As Professor Grimm explains, for liiis traffic the competiUve situation is very similar 

to what the Board found to exist with respect to U.S.-Mexican traffic. Grimm SVS at 7, 

n.2; Decision No. 44 at 148 and n. 182. 

In short, the Houston market is significantly different from other 3-to-2 markets 

discussed in the Board's decision. There was no reason for the Board to deny shippers in 

that market with at lea« some competitive remedy for their competitive loss by prohibiting 

Tex Mex the right to interchange their traffic with KCS at Beaumont. 

II. THE ROUTING RESTRICTION IMPOSED BY TKE BOARD WILL 

SERIOUSLY LMPAIR TEX MEX'S ABILITY TO COMPETE FOR TRAFHC. 

The restncuon the Board imposed on Tex Mex's trackage rights is a restriction based 

on the routing of the freight. Trackage rights, both those voluntarily negohated and those 

imposed in merger cases, commonly contain restrictions limihng the trackage tenant's access 

to particular shippers or limiting the commodities the tenant can carry. Rouhng restrictions 

like those imposed here, however, are much less common and are very different from access 

or commodity restrictions. As explained in the supplemental verified statement of Joseph 

'Ellebracht, routing restnctions present special difficulties for the tenant. Not only do they 

finject artificial inefficiencies into its operations but also, more importantly, they can seriously 
r. % 

impair its ability to compete effectively even for the traffic it is permitted to carry. 

The principal difficulty presented by rouhng restrictions arises from the fact, as Mr. 

r '• 
[Ellebracht explains, that shippers will often deliver cars to a railroad before the uUimate 
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destination of the car is known. Manufacturers of plastics, fbr example, will often deliver 

their products directly to a railroad for storage in transit before the product is sold and its 

ultimate destination determined. In fact the Board noted in its decision that the ability to 

deliver cars to railroads before the product is sold is extremely important to the plastics 

industry because it "allows plants to run at capacity and protiuct to be readily available for 

prompt movement to various markets as market price and demand change." Decision No. 44 

at 151. 

If such a shippat̂  inihaily routes a group of 100 cars to Tex Mex and later sells 90 of 

the carloads to Mexican buyers and 10 to buyers in Chicago and Kansas City, Tex Mex 

could carry the 90 cars to l^edo but would have to arrange to have the 10 cars switched to 

UPSP or BN/Santa Fe in Houston rather than taking them to Beaumont to interchange them 

with KCS - even though Tex Mex will be operating a regular train between Houston and 

Beaumont consishng of freight having pnor or subsequent movements on Tex Mex's line. 

This switching will entail costs and addihonal transit times that would not be incurred by 

:UPSP or BNSF if the cars had been delivered to them and would not have been incurred if 

|Tex Mex had been able to transport the cars itself in its regular train to Beaumont. 

Not only will such circumstances entail unnecessary costs and inefficiencies, they will 

;nd to discourage shippers from routing any carloads to Tex Mex whose ultimate destination 

not known for certain at the ume of initial delivery. For shippers, like plastic shippers, 

mo are concerned about having their products "readily available for prompt movement to 

ious markets as market pnce and demand change," the risk of incurring addihonal delays 
J 
they give cars to Tex Mex that may later have to be switched to other carriers will create a 
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significant disincenhve to using Tex Mex. "̂ his will serious^ impair Tex Mex's ability to 

compete even for traffic that would ultimately traverse its line and will give UPSP and 

BN/Santa Fe an artificial advantage with respect to that traffic. 

The same difficulties and disadvantages arise from the fact that routings are 

sometimes changed in transit. Cars that may have been given to Tex Mex inihaily with a 

Laredo destinauon might be rerouted to Kansas City, requiring Tex Mex to switch the cars to 

UPSP or BNSF in Houston rather than interchanging them with KCS at Beaumont. That fact 

will also tend to discourage shippers from tendering cars to Tex Mex. 

The rouhng restriction imposed by the Board will also impair Tex Mex' ; ability to 

use its trackage rights to compete effectively for another, related reason. In Decision No. 

44, the Board recognized that how effectively a trackage tenant can compete over its trackage 

rights depends critically on the density of the traffic it will be able to attract. The lower the 

density, the higher the tenant's costs per unit of traffic and the highei the rates that must be 

charged to cover those costs. Indeed, to ensure that BN/Santa Fe would have sufficient 

_ traffic density to compete effectively with UPSP, the Board significantly enhanced BN/Santa 

iFe's rights beyond what Applicants and BN/Santa Fe themselves agreed to. Decision No. 44 

|aL:!46 (expanded rights to ser̂ 'e new facilities, build-ins and build-outs and current UP and 

fSP cor:tract customers) and 153 (expanded access to shippers at Lake Charles, West Lake 
W'y,: 

land West .'.ake Charles by removing agreed-to routing restrictions). The Board explained 

^hat it was imposing these additional conditions to address "both the competiUve problems 

it have been raised with the BNSF agreement and the CMA agreement and concerns about 
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whether BNSF will have sufficient traffic to compete effectively." Id^ at 106 (emphasis 

supplied). See also id- at 133, 134, 140. 

The same considerations apply with even greater force to Tex Mex, given its far 

smaller resources and the very narrow margin it will be required to operate with. By 

rf.stncting '.he type of freight Tex Mex is perm.itted to carry, which will further impair its 

ability even to compete for much of that traffic, the Board's routing restriction will senously 

erode the density of traffic Tex Mcx will be abie to attract with its trackage rights. 

In sum, the routmg restriction imposed on Tex Mex's trackage nghts wili create 

unnecessary costs and operating inefficiencies and will impair Tex Mex's ability to compete 

for traffic. 

I I I . THE BOARD ERRED IN CONCLUDING THAT TEX MEX CONCEDED 
APPLICANTS' ARGUTVIENTS REGARDING HOUSTON-BEAUMONT 
TRAFFIC. 

The Board's view that Tex Mex had conceded the validity of Applicants' arguments 

^bout traffic not traversing Tex Mex's line was clearly erroneous. .As indicated in the 

statement of Facts, Tex Mex in fact disputed those arguments at length and urged the Board 

jot to imix-se any restnctions on the rights sought by Tex Mex. 

THE LIMITATION IMPOSED BY THE BOARD WUX HAVE A SERIOUS 
ADVERSE AFFECT ON TEX MEX'S REVENUES AND INCOME AND WILL 
WEAKEN ITS ABILITY TO BE AN EFFECTIVE COMPETITOR. 

The Board granted Tex .Mex's responsive and terminal trackage rights applications in 

ier 'to ensure the continuation of an effective competitive alternative to UP's routing into 

X . 
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4» 
the border crossing at Laredo." Decision No. 44 at 149. tfie Board was persuaded that, 

without such rij.hts, "the merger will diminish [Tex Mex's] traffic base to the point where it 

is unable effectively to preserve a second competitive routing at Laredo, and that the merger 

might endanger the essential service it provides to the more than 30 shippers located on its 

line." Id at 148. 

The evidence Tex Mex submitted with its applications and in its rebuttal statement, 

however, shows that the routing limitation the Board imposed wili, in fact, have a serious 

adverse effect on Tex Mex's revenues and income and will greatly reduce its ability to be an 

effective competitor. In his traffic study, Mr. Ellebracht piojected that with the full 

trackage rights requested by Tex Mex, '̂ ^x Mex would handle 14,354 carloads and 

intermodal units with those trackage rights.-

Of these, 410 carloads and 3100 intermodal units were traffic that Mr. Ellebracht 

projected Tex Mex would move between Houston and Beaumont that had no pnor or 

subsequent move south of Houston. Although these cars represented a relatively small 

portion of Tex Mex's total projected traffic and total revenues ~ and pale to insignificance in 

companson to UPSP's and BNSF's post-merger Houston traffic - the loss of this traffic will 

a very dramatic effect on Tex Mex's net income. Based on Mr. Ellebracht's traffic 

projections, Patrick Krick projected that Tex Mex's net income in the first year of operation 

: would be $269,000 with unrestricted rights but only $19,000 - $250,000 less - if it could 

' \ not carty this traffic. TM-34, Krick RVS at 2-3. 

See Ellebracht workpapers and UP/SP-231, Peterson RVS at 118-119. These 
foads do not include traffic that Tex Mex would continue to handle without using the 
^kage rights. 
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Although Tex Mex con-ectiy stated in its rebuttal statement that it could survive 

without this traffic, it should be apparent that its survival will be extremely tenuous under the 

limitation imposed by tiie Board.- Its marginal income will hardly be sufficient to permit it 

to weather adverse business cycles of any substantial duration, and will make it very difficult 

to compete aggressively against UPSP and BNSF with its trackage rights. 

CONCLUSION 

The Board should reopen Decision No. 44 in this proceeding and remove the routing 

i restnction on the trackage rights granted to Tex Mex in Sub-No. 13 and Sub-No. 14. 

^^^^JSfi^pectfully submitte^ 

yy ky^ k 
Richard A. Alien 
John V. Edwards 
Zuckert. Scoutt & Rasenberger, LLP 
Suite 600 
888 17th Street, N.W. 
Washington, D.C. 20036-3939 

Attorneys For Texas Mexican Railway 
Company 

ited: .September 3, 1996 

As noted earlier, Tex Mex's submission of evidence showing that it could survive 
It this traffic was not to suggest that the traffic was unimportant but was for the 

j e of ensuring that the Board would not reject is applications in their entirety if it 
^ed, contrary to Tex Mex's contention, that the right to carry it had not been justified. 
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SUPPLEMENTAL VERIFIED STATEMENT 
OF DR. CURTIS GRIMM 
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I . QUALIFICATIONS 

My name i s Curtis M. Grimm, and I am Professor and 

Chair of Transportation, Business and Public Policy, College of 

Business and Management, University of Maryland at College Park. 

I have been a member of t h i s College since 1983. I received my 

B.A. i n econoraioe from the University of Wisconsin-Madison i n 

1975 and my Ph.D. i n economics from the University of C.alifornia-

Berkeley i n 1983. My Ph.D. d i s s e r t a t i o n investigated competitive 

impacts of r a i l r o a d mergers. 

My background includes extensive exposure t o public 

p o l i c y issues regarding t r a n s p o r t a t i o n , including I n t e r s t a t e 

Commerce Commission ("ICC") merger adjudication. I have 

previously been employed by the Wisconsin Department of 

iTransportation, the ICC, and the Australian Bureau of Transport 

[and Communication Economics, and I have provided consulting 

feervices to several other government agencies and p r i v a t e firms 

^regarding t r a n s p o r t a t i o n issues. 

My research has involved deregulation, competition 

i o l i c y , competitive i n t e r a c t i o n and management strategy, w i t h a 

^rong focus on t r a n s p o r t a t i o n . This research has result e d i n 

^er^60 p u b l i c a t i o n s , including a r t i c l e s i n leading journals such 

"Journal of Law and Economics, Transportation Research, 

a s p o r t a t i o n Journal, L o g i s t i c s and Transportation Review, 

Leroy of Management Journal, Management Science, Str a t e g i c 
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Management Journal, and Journal of Management. More than two 

dozen of my public a t i o n s have dealt s p e c i f i c a l l y w i t h the 

r a i l r o a d industry, mainly on deregulation, mergers, and 

competition issues. I have also co-authored four monographs. 

Further d e t a i l s may be found i n the v i t a e attached t o my March 

29, 1996 submission f o r the Kansas City Southern Railway Company 

("KCS") i n t h i s proceeding (KCS-33 at 244-259). 

I am simultaneously submitting a statement f o r KCS with 

regard to the cojapetitive e f f e c t s of the merger i n the Lake 

Charles area. S p e c i f i c a l l y , my analysis shows t h a t the addit .->n 

of a t h i r d c a r r i e r - BNSF - i s not j u s t i f i e d by "monopoly 

bottleneck" e f f e c t s of ̂ ne UP/SP merger. 

I previously submitted statements i n t h i s case on 

behalf of KCS and the Texas Mexican Railway (Tex Mex). I n my 

previous statements, I provided evidence regarding the a n t i 

competitive e f f e c t s of the UP/SP merger. My evidence pertained 

to the competitive e f f e c t s of the merger i n the United States 

generally and wi t h regard to U.S.-Mexico t r a f f i c . More 

['specifically, i n Comments o f Kansas C i t y Southern Railway Company 

[and i?eguest f o r Conditions (KCS-33) dated March 29, 1996, I 

I t e s t i f i e d regarding the competitive e f f e c t s of the merger, based 

&n a BEA-BEA analysis. The purpose of t h i s statement i s t o 

p r i e f l y review and summarize the r e s u l t s of t h a t analysis w i t h 

Ifgard to Houston t r a f f i c . 

I have been assisted i n developing t h i s statement by 
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Joseph J. Plaistow, Senior Consultant for Snavely King Majoros 

O'Connov & Lee, Inc. wi t h o f f i c e s at 1220 L Street, NW, 

Washington, DC 20005. Mr. Plaistow has submitted three previous 

statements i n t h i s proceeding on behalf of KCS. 

I I . THE COMPETITIVE HARM RESULTING FROM A 3-TO-2 REDUCTION 

OF CARRIERS IS FAR MORE SEVERE IN THE HOUSTON MARKET THAN IN 

OTHER MARKETS. 

The Bo*rd i n Decision No. 44 generally concluded t h a t 

the competitive harm t o shippers who w i l i go from being served by 

three r a i l r o a d s to two r a i l r o a d s was outweighed by the public 

b benefits t h a t the merger w i l l bring and i s adequately remedied by 

i the conditions imposed by the Board. Decision No. 44 at 119-121. 

K. In reachin.j t h a t conclusion, i t i s s i g n i f i c a n t t h a t the Board did 

Inot conclude t h a t a 3-to-2 reduction w i l l not r e s u l t i n a loss of 

[competition, e i t h e r as a general matter or s p e c i f i c a l l y i n the 

fcontext of t h i s merger. On the contrary, the Board acknowledged 

Khat "the pervasive reduction of the major r a i l c a r r i e r s across 

Uie West from three to two c a r r i e r s could be grounds f o r 

&ncern," ( i d . at 119) and that shippers going from 3-to-2 

i r r i e r s were l i k e l y to experience su b s t a n t i a l rate increases as 

[ r e s u l t , although i t expressed some doubt about c e r t a i n 

»timates of the magnitude of those increases ( i d . a t 121) . The 

ard's conclusion t h a t the o v e r a l l 3-to-2 competitive harms 

ised by t h i s merger are outweighed by the public b e n e f i t s ana 



are adequaT:ely remedied by the conditions imposed was based i t s 

analysis of the s p e c i f i c circumstances of t h i s merger, and i t 

rested heavily on two f i n d i n g s . F i r s t , i t stated: 

We have examined i n d e t a i l the nature of the 
3-to-2 t r a f f i c at issue, and have determined 
t h a t i t presents l i t t l e p o t e n t i a l f o r 
s i g n i f i c a n t , merger-related competitive harm. 
Most of t h i s t r a f f i c i s e i t h e r intermodal or 
automotive t r a f f i c t h a t enjoys vigorous motor 
c a r r i e r competition. 

I d . at 119. Second, i t stated: 

Anothar key factor i n our analysis i s the 
l i m i t e d r o l e now play d by SP as the t h i r d 
c a r r i e r i n these markets. . . . As a r e s u l t , 
SP's r o l e , p a r t i c u l a r l y w i t h regard t o the 
very service-sensitive automotive and 
intermodal t r a f f i c t h a t makes up a large part 
of the 3-to-2 t r a f f i c , has diminished. 
(According t o applicants, SP now handles only 
20% of 3-to-2 t r a f f i c . ) Two decades ago, f o r 
examp.le, SP was the dominant automotive 
c a r r i e r i n the \<lest, w i t h d i r e c t service t o 

[ and from four automobile assembly plants i n 
t C a l i f o r n i a . Since then, as a r e s u l t of the 
I closure of three of these four plants and SP's 
f decline i n service, SP has f a l l e n t o a very 

small share (less than 10% i n 1994) of the 
automobile business handled by the western 
r a i l r o a d s SP has been unable t o make 
necessary investments i n new automobile 
f a c i l i t i e s and auto-handling f r e i g h t cars. 

|Id. at 121. 

Neither of these findings apply t o the Houston market. 

I n terms of 3-to-2 e f f e c t s , that market i s unique and the 

Competitive harms r e s u l t i n g from the loss of a t h i r d major c a r r i e r 

re f a r more severe than i n other markets. F i r s t , u n l i k e other 3-

to-2 markets discussed i n the Board's decision, very l i t t l e of the 
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t h i s t r a f f i c i s chemicals. These markets, although t h e o r e t i c a l l y 

capable of service by three c a r r i e r s before the merger, are i n fact 

closer i n character t o 2 - t o - l markets.^ 

The harm t o Houston shippers th a t w i l l r e s u l t from the 

loss of one of three competing c a r r i e r s can be seen from examining 

the r e l a t i o n s h i p between rate levels f o r chemical t r a f f i c and the 

degree of competition f o r the t r a f f i c . To assess t h i s , I reviewed 

the r a i l rates f o r chemical t r a f f i c contained i n Appendix 8 of my 

statement i n KCŜ -33. I averaged the r a i l rates f c r chemicals i n 

Houston 2 - t o - l markets ( i . e . markets c u r r e n t l y served by two 

c a r r i e r s which the merger w i l l reduce t o one), as w e l l as the r a i l 

rates f o r chemicals i n Houston 3-to-2 markets ( i . e . markets 

c u r r e n t l y served by three c a r r i e r s which the merger w i l l reduce to 

two). I found t h a t the chemical t r a f f i c i n Houston markets served 

by two c a r r i e r s moves at average rates of 48 m i l l s per ton-mile, 

whereas the chemical t r a f f i c i n Houston markets served by three 

2 These markets are i n fa c t s i m i l a r t o the pre-merger 
market f o r U.S.-Mexican t y ^ Z t i c , as t o which the Board found i t 
appropriate t o grant Tex hv.truckage r i g h t s t o preserve e f f e c t i v e 
competition i n t h a t market. Although Tex Mex had argued t h a t the 
,U.S.-Mexican market was a 3-to-2 market because three c a r r i e r s , UP, 
SP and BNSF, now serve i t , the Board found tha t t h i s market was 
"not a 3-to-2 s i t u a t i o n " because " i n 1994, BNSF handled only 3% of 

( a l l U.S.-Mexican r a i l t r a f f i c at the border" and was an "extremely 
'limited presence." Decision No. 44 at 148. In support of t h i s 
[conclusion, the Board c i t e d my testimony t h a t , as t o U.S.-Mexican 
[ r a i l t r a n s p o r t a t i o n , "the e f f e c t s of the merger w i l l be much closer 
Ito a 2 - t o - l reduction than a 3-to-2 reduction. Although BNSF w i l l 
3e a t h e o r e t i c a l competitor, i t w i l l be a very minor and 
In e f f e c t i v e one." I d . at 148, n. 182, c i t i n g Grimm VS, TM-23 at 
L22. The same conclusion applies to many r a i l markets o r i g i n a t i n g 
)r t erminating i n Houston. 



c a r r i e r s moves at average rates of 38 m i l l s per ton-mile, which are 

22% lower than rates i n the two-carrier markets. This data 

provides persuasive^evidence t h a t the loss of three competitive 

r a i l a l t e r n a t i v e s f o r Houston shippers w i l l r e s u l t i n a s u b s t a n t i a l 

increase i n rates. 

i n summary, the Board's analysis, i n r e j e c t i n g the 

importance of 3-to-2 competitive harm simply does not apply t o the 

Houston 3-to-2 t r a f f i c . Accordingly, i believe the Board should 

grant Tex Mex f u H access i n Houston, j u s t as i t has wi t h respect 

to U.S.-Mexico to remedy a serious loss of competition t h a t w i l l 

otherwise occur. 

7 ? 
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VERIFIED STATEMENT OF JOSEPH F. ELLEBRACHT 

I . INTRODUCTION 

My name i s Joseph F. Ellebracht. I am an independent 

t r a n s p o r t a t i o n consultant and I have submitted two v e r i f i e d 

statements i n Finance Docket 32760 i n support of the responsive 

ap p l i c a t i o n and the terminal trackage r i g h t s a p p l i c a t i o n of The 

Texas Mexican Railway Company ("Tex Mex"). The Surface 

Transportation Board granted the two app l i c a t i o n s , i n part t o 

ensure that Tex Mex has the t r a f f i c necessary t o keep i t 

competitive and vi a b l e , and fu r t h e r to ensure i t s continued 

presence at Laredo f o r U.S.-Mexican t r a f f i c . The Board, however, 

placed c e r t a i n r e s t r i c t i ' is on the r i g h t s i t granted t o Tex Mex. 

In t h i s statement 1 discuss how the r e s t r i c t i o n s w i l l be 

impractical to apply i n some cases and w i l l prevent Tex Mex from 

competing f o r c e r t a i n t r a f f i c . 

I I . SUMMARY OF THE RESTRICTIONS 

The Board granted Tex Mex trackage r i g h t s from Robstown 

through Houston and on t o Beaumont, TX. These r i g h t s , including 

the terminal trackage r i g h t s through Houston, were r e s t r i c t e d to 

the t r a n s p o r t a t i o n of f r e i g h t having a p r i o r or subsequent 

I movement on the Laredo-Robstown-Corpus C h r i s t i l i n e of the Tex 

iMex.^ The ro u t i n g r e s t r i c t i o n s imposed on Tex Mex's mileage 

[ r i g h t s are very d i f f e r e n t from access and commodity r e s t r i c t i o n s 

[more commonly imposed on trackage r i g h t s . I n my opinion, based 
K j 
L. 
i; Surface Transportation Board Decision No. 44 i n Finance 
Pocket No. 32760, August 12, 1996, at page 150. 

2, 



on many years experience marketing f o r Southern"^ 

r o u t i n g r e s t r i c t i o n s w i l l impose unwarranted costa^and^op^ 

i n e f f i c i e n c i e s on Tex Mex and w i l l seriously impact i t s ai 

t o compete f o r much t r a f f i c from the United States t o Mexil 

otherwise would i n f a c t traverse i t s l i n e . 

I I I . ADVERSE IMPACT OF THE BOARD'S RESTRICTIONS 

I t i s common p r a c t i c e f o r some shippers t o consign t r a f f i ^ " ^ 

to c a r r i e r s before an ultimate destination has been determined. 

A d d i t i o n a l l y , t r a f f i c i s sometimes diverted from one destination ̂  

to another. For example, manufacturers of p l a s t i c s i n Houston 

often w i l l produce p l a s t i c p e l l e t s t h a t w i l l be sent s t r a i g h t 

from the manufacturer i n t o storage i n t r a n s i t u n t i l a buyer can 

be found. 

I f the shipper were t o send to Tex Mex t r a f f i c t h a t was 

l a t e r destined t o locations Tex Mex was not permitted t o handle, 

that t r a f f i c would have t o be switched from Tex Mex t o another 

c a r r i e r t h a t could handle the t r a f f i c . The shipper would incur 

at least a switch charge and possibly a d d i t i o n a l t r a n s i t time 

tha t would not be incurred i f the t r a f f i c was sent t o another 

c a r r i e r instead. Without the r e s t r i c t i o n , Tex Mex would move the 

t r a f f i c along towards i t s ultimate d e s t i n a t i o n , interchanging i t 

with the c a r r i e r t h a t would eventually d e l i v e r i t . 

In my opinion, the Board's routing r e s t r i c t i o n i s l i k e l y t o 

discourage shippers from g i v i n g any f r e i g h t to Tex Mex i f the 

ultimate d e s t i n a t i o n of the f r e i g h t has not yet been determined 

- 2 -



4 or the t r a f f i c may l a t e r be diverted t o another d e s t i n a t i o n , even 

i f i t i s very l i k e l y t h a t the f r e i g h t w i l l eventually be routed 

to Mexico. That i s so because the shipper w i l l not want t o take 

the chance of the s i g n i f i c a n t a d d i t i o n a l costs i n switch charges 

and t r a n s i t time t h a t the r e s t r i c t i o n might impose. 

1 

- 3 -
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the federal and state agencies with primary responsibihty for protecting competiuon have 

concluded that the merger as proposed by the Applicants will have profound andcompetitive 

consequences. This Board may not be bound by the views of the Department of Justice, the 

Department of Agriculture and all of the pertinent agencies of the State of Texas, but the 

Board should respect the important responsibilihes of those agencies and for that reason 

should give their views the most careful consideration. Conditions designed to mitigate the 

anticompetitive effects found by those agencies should not be rejected by this Board unless 

there is compeUing evidence that they are wrong or that the requested conditions will 

substantially harm AppUcants or significanUy reduce the public benefits of the transaction. 

There is no such e in this case. 

1. TFT MFX'S MOTtVATTONS ARF. NO SFXKET. 

AppUcants and their wimesses have argued that Tex Mex's real motives are not to 

preserve competition in the markets Tex Mex serves but are simply to enrich KCS and "give 

1 ^ the general access tc Houston that it has long desired." UP/SP-230 at 305-306; sss 

also. UP/SP-231, Peterson RVS at 115-120. This claim is completely unfounded. 

Tex Mex's motivations are no secret. As Tex Mex made clear in its responsive 

appUcation, Tex Mex's principal objective is to preserve for shippers of goods between the 

Umted States and Mexico an effective third competitive rail altemahve to a merged UPSP 

and BN/Santa Fe. The most logical means of achieving this objective, which also has the 

least impact on AppUcants, is for Tex Mex to obtain trackage rights enabling it to connect 

I directly with KCS at Beaumont. This remedy is needed and justified because the remedy the 

1 
-5-



4 
AppUcants have proffered - BN/Santa Fe trackage and haulage rights - is not by itself 

sufficient to remedy the loss of competition that will result from the loss of SP as an 

independent compet or. 

Tex Mex also made clear that the remedy it seeks would also further a related 

objective - the effort of TMM and KCSP' to estabUsh an effective and competitive rail 

service between the midwestern United States and central Mexico by obtaining one or more 

rail concessions in Mexico in the upcoming privatization of Mexico's rail Unes. Such a 

service would further the policies of NAFTA as well as Mexico's efforts to introduce 

efficiency and competition to Mexico's rail system. The trackage rights Tex Mex seeks and 

the direct connection to KCS will greatly strengthen the competitiveness and rfficiency of 

thai service. 

AppUcant's suggestion that Tex Mex's real object is to give KCS access to Houston 

shippers is absurd. KCS already has direct access to Houston for grain traffic via a haulage 

rights agreement with UP, and KCS can also serve shippers in Houston via interline service 

with UP, SP, HBT and PTRA. Tex Mex's responsive appUcation seeks the right for Tex 

Mex to carry overhead traffic on the lines on which it requests trackage rights, the right to 

interchange with other railroads at any interchange point on those Unes and the right to serve 

[shippers currently capable of receiving service firom both UP and SP directly or through 

iprocal switching. Tex Mex is not seeking the right to serve any shippers on those lines 

•t are currently served only by UP or SP. 

TMM and KCSI are the corporate parents of Tex Mex. KCS is also a subsidiary of 
51. TMM has no corporate affiliation with KCS. 



The justification for Tex Mex being able to serve 2-ta.l shippers in Houston and the 

shippers served by the Houston terminal railroads, HBT and PTRA, via interchange with 

those railroads is the same as for its being able to carry overtiead traffic to Beaumont. For 

shipments through .Uredo, those shippers, Uke shippers beyond Beaumont, will lose an 

important competitive alternative - service by an independent SP - as a result of the merger. 

BN/Santa Fe service via the BN/Santa Fe Settlement will not be an adequate competitive 

replacement for those shippers. 

An incidental competitive benefit of granting the rights Tex Mex seeks is that Tex 

Mex could carry some shipments between Beaumont and Houston that had no prior or 

subsequent rail movement south of Houston. This, however, would be a relatively minor 

benefit, and it was certainly not a central purpose of the application. Tex Mex submits that 

there is no reason to deny a remedy that is appropriate to mitigate anticompetitive effects of 

a merger merely because the remedy has other incidental competitive benefits, or to perform 

some Procrustean operation on that remedy just to prevent it from being too beneficial. 

However, if Uie Board concludes that providing those shippers with this modicum of 

additional competition is not competitively justified, it could Umit the rights granted to 

exclude Tex Mex from carrying shipments between Houston and Beaumont that have no 

pnor or subsequent movement by rail south of Houston. Such a hmitation would not 

undermine the purposes for which the rights are being sought. Nor would it significanUy 

affect Tex Mex's abUity to provide essential services for customers local to its line. 

In sum, Uiere is no basis for AppUcants' suggestion Uiat Tex Mex's application is 

d̂riven by undisclosed objectives unrelated to Uie competitive impacts of Uie merger. 

-7-
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tinion P a c i f i c Corp., Union Pa c i f i c 
RR. Co. and Missouri P a c i f i c RR Co. 
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Pac i f i c R a i l c«rp., southern 
P a c i f i c Trans. Co., St. Louis 
Southwestern Rv. Co., SPCSL Corp. 
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Western Corp. 

Finance Docket No. 32760 

ERRATA BY WAY OF CLARIFICATION TO THF 
REBUTTAL STATEMENT IN SUPPORT OP THE RESPONSIVE 
APPLICATION OP THE TEXAS MEXICAN RAILWAY COMPANY 

The Texas Mexican Railway Company ("Tex Mex") has reason t o 

believe t h a t some p a r t i e s may be misconstruing and may 

misrepresent statements made on page 7 of TM-34, Rebuttal I n 

Support of the Responsive App l i c a t i o n of Texas Mexican Railway 

Company, concerning c e r t a i n t r a f f i c between Houston, Texas and 

Beaumont, Texas. Accordingly, Tex Mex i s f i l i n g t h i s e r r a t a by 

way of c l a r i f i c a t i o n t o make clear t h a t i t has made no 

concessions or amendments t o i t s responsive a p p l i c a t i o n , and does 

not support or endorse any l i m i t a t i o n of the trackage r i g h t s 



sought m t h a t a p p l i c a t i o n . 
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Bhl-ORF THE 
Sl RFACi: IRANSPOR I ATION BOARD 

Finance Docket .No 32760 

ORIGINAL 

PETITION OF THE KANSAS CITY SOUTHERN RAILWAY COMPANY TO 
REOPEN.'RECONSIDER 

PREFACE AND SUMMARY OF ARGUMENT 

The Kansas City Southern Railway Conipany ( "KCS"). pursuant to 49 U.S.C. 

§ 10327(g)(1) and Section 1115.3 of the Commission's Rules of Practice. 49 C F.R § 

1115.3(b)(1) and (3). respectfully petitions the Surface Transportation Board ("Board") to 

reopen the above captioned proceeding and to reconsider portions of Decision No. 44 dated 

August 6. 1996.' for the reason that the Commission's decision has bee.n affected materially 

by new evidence and contains material error.-

The BNSF and CMA agreements granted BNSF access to shipper facilities in 

Louisiana at Lake Charles. Westlake. and West Lake Charles (collectively, the "Lake 

Charles area").' Decision No. 44. however, lifted certain route and rate restrictions that 

were imposed on BNSF's access in the Lake Charles area in the CMA agreement, which 

' Decision No. 44 was served on August 12. 1996, and this petition is therefore timely. 
49 CFR § 1115.3(e). 

- The ICC Tennination Act of 1995. Pub L. No. 104-88. 109 Stat. 803. took effect on 
January 1. 1996 (the "Act"). The Act abolished the ICC and transferred certain functions and 
proceedings, including this proceeding, to the Surface Transportation Board ("STB"). Except 
as t)therwise noted, all citations contained in these comments are to the former section of the 
Interstate Commerce Act. It is also assumed for purposes of the filing, that all references to the 
"Commission" or "Interstate Commerce Commission" or the "ICC" are interchangeable with 
references to the "Board" or the "STB." 

' See CMA Agreement at 1 8. amended at UP,'SP-260 at 23. n. 9; and as further 
implemented by the second supplemental agreement to the BNSF agreement dated June 27. 1996 
(UP/SP-266. Exhibit A. amending the BNSF agreement * 5b). 



.hereby BNSF's access ,o ,he Uke Charles area sh.ppcr .facUnes. See Uecs.un 

No. 44 at 152-154; and 188-189.̂  

While the Board, m expanding on BNSF's access, was attempting to deal with certain 

arguments raised by KCS. Mon.ell. and The Society of Plastics Institute (SPI). based upon 

the new evidence submitted herein, it appears that the Board has inadvertently violated 

Commission precedent. Furth. nnore. unbeknownst to the Board. UP/SP did not have the 

authority to provide BNSF. in the CMA agreement, access to the Lake Charles facilities 

without KCS's consent or without requiring BNSF to file a terminal trackage rights 

• application und r̂ 49 U.S.C. 11,02 (lormerly ^ , 1,03). Accordingly, the Board should 

not have granted BNSF access to the Lake Charles area a., a condition to the merger, and at 

a verv' minimum, should not have expanded upon that access. Instead, the Board shotJd 

substitute the conditions proposed herein. These proposed conditions would preserve, but not 

enhance, the competitive options available to Lake Charles area shippers. 

ARGUMENT 

A- D E S C W n O N O F R A ^ THE LAKE CHARt A P P . 

The Lake Charles area consists of three distinct railroad stations. Lake Charles. 

Westlake. and West Lake Charles. A description of the physical location of these 3 stations, 

mcluding a map, is contained in tho Verified Statement of Kenneth D. Clark. Jr.. KCS's 

Vice Presidem-Marketing, Chemical and Petroleum business umts. attached as Exhibit "A" 

(V.S. Clark). 

TMA ?, ^ r.' ^ " ^ ' " ^ i ' ^^e^nient and evidence on the 
CMA agreemem. Decisions Nos. 35 and 38. Furthermore. UP?SP modified the CMA and 
BNSF agreements in their brief and June 28th filing, far after the time avaHabh. to KCS to 
submit evidence and argument. See UP/SP-260 at 23. n 9 and UP/SP-'66 As noted the 
Board further tnodified these provisions in their decision. Accordingly thif^s he frs 
opportunity that KCS has to submit argument and evidence on these issue 



Lake Charles. LA is on the east side of the Calcasieu River. Currently, the majority 

of rail traffic activity there is the general cargo docks of the Port of Lake Charles Authority. 

Those docks are served exclusively by Missouri Pacific Railroad Company ("MoPac")̂  but 

are open through reciprocal switching to SP and KCS. V S. Clark at 1. 

On the west bank of the Calcasieu River and North of Interstate 10 is Westlake. a 

poim served by KCS and SP joimly. but open to MoPac through reciprocal switching. The 

main shippers are PPG Industries. Vista Chemical. Conoco Oil Refinery, and Olin Chemical. 

On the western edge of Westlake. south of MO lies the KCS-SP tenninal yard referred to as 

Rose Bluff Yard. The yard is owned joimly by KCS and SP and is designed to allow KCS 

and SP to interchange cars with each other that move to/from industries on the west side of 

the river. MoPac does not have access to Rose Bluff Yard. V S. Clark at 2. 

West Lake Charles is south of Rose Bluff Yard and also on the western side of the 

Calcasieu River. West Lake Charles is not open to reciprocal switching to MoPac. and is 

served only by KCS and SP. Some of the industries there are West Lake Polymers. Citcon. 

Firestone Bridgetone Rubber Co.. Montell Plastics. Kronos Corp. NL Baroid. Citgo 

Refinery. Davison Chemical. Conoco Pecan Grove. Venco Carbon, and Port of Lake Charles 

Bulk Tenninal No. I . V.S. Clark at 3. 

The 3 stations combined generate $99.4 million of originated traffic - 45% of the 

originated traffic is generated at West Lake Charles. 39% is generated at Westlake and the 

remaimng 16% is generated at Lake Charle>. KCS originates 55% of the total traffic. SP 

originates 38% of the traffic and UP originates the remaining 7%. KCS originates 63% of 

^ Missouri Pacific Railroad Company is a sister corporation to Utiion P - f i c ^-h^^^^^ 
Company, both of which are applicants herein. References to MoPac or to UP shall refer 

to both entities. 



•ts l affic from Westlake and 37% trom West Lake Charles. V S. Grimm. Table , ' Due 

to the 1982 bridge washout and SP's high switching charge for KCS's access over SP's 

bridge. KCS originates less than 1% of the traffic at Lake Charles Id. 

The 3 stations combined receive S35.5 million of terminated iraffic-63% of the 

traffic tenninates at Lake Charles. 28% tenninates at West Lake Charles, and 9% terminates 

at Westlake. KCS terminates 37% of t.he traffic. SP terminates 20%. and UP terminates 

42%. KCS terminates 68% of its traffic at West Lake Charles. 13% at Westlake. and ,9% 

at Lake Charles. V S. Grimm. Table 2. 

To accommodate the shippers' needs in the most efficient and economical manner. 

KCS and SP have shared the switching responsibilities at Westlake. Rose Bluff Yard, and 

West Lake Charles. V.S. Clark at 2-3; V.S. Tom J. Nelson (HC 0001455K through HC 

0001517 K). This agreement has undergone changes from time to time, but it basically 

divides the area into Zones I and I I . Zone responsibility changes every other year (odd 

numbered years) on March 1; that is. KCS currently .-witches Zone II and SP switches Zone 

I . with Bayou D Inde being the general dividing line. Zone I embraces Westlake and Rose 

Bluff Yard. Zone II embraces all industries at West Lake Charles. V.S. Nelson (HC 

0001503K - HC00015.7K). On March 1, 1997, KCS is scheduled to take over switching in 

Zone I and SP (UP SP post merger) will assume switching in Zone I I . The zones were 

established to achiev e a balance of overall switching volumes. 

These joint KCS and SP operations have evolved over 50 years of operations and 

involve complex contricts, tariffs, and switching operations. The addition of BNSF as 

another can-ier with direct access in this area would further complicate the operational and 

The Verified Statement of Dr. Curtis Grimm ("V S. Grimm") is attached as Exhibit B. 

- 4 -



d 

0 

switching aspects. V.S. Clark at 6. It would create new problems regarding operations, the 

use of joint facilities, and issues surrounding the proper amount of compensation to be paid 

for the use of the KCS/SP facilities. None of these issues were raised or addressed by 

Applicants. BNSF. or the Board. 

B. Tin. EVIDENCE ESTABLISHES THAT GRANTING BNSF DIRECT ACCESS TO 
THE LAKE CHARLES AREA FOR ALL DESTINATIONS VIOLATES LONG 
STANDING PRECEDENT 

The original BNSF agreement, dated Septem'' 2"̂ . 1995. did not include BNSF 

access to shippers in the Lake Charles area. The supplemental BNSF agreement, dated 

November 18. 1995. also failed to include access for BNSF to Lake Charles area shippers. 

Perhaps due to the arguments of KCS, Montell. and others. Applicants, in the CMA 

Agreement. Paragraph 8. granted BNSF access to the Lake Charles area: 

The BN/Santa Fe Settlement Agreement shall be amended to give BN/Santa Fe 
the right to handle traffic of shippers open to all UP. SP. and KCS at Lake 
Charles and West Lake [sic]. Louisiana (a) to, from and via New Orleans, and 
(b) to and from points in Mexico, with routings via Eagle Pass. Laredo 
(through interchange with Tex .Mex at Corpus Christi or Robstown ) or 
Brownsville. Texas. BN/Santa Fe access to tiie covered shippers at Lake 
Charles and West Lake [sic) shall be on the same basis as is provided for in 
the B.N/Santa Fe Settlement Agreement for "2-to-l" points, e.xcept at West 
Lake [sic] BN/Santa Fe shall be required to pay a fee to UP/SP equal to the 
haulage fee that UP must now pay to KCS to access the traffic, adjusted per 
Section 12 of the BN'Santa Fe Settlement Agreement. 

The Agreement did not give BNSF access to West Lake Charles, which is served only 

by SP and KCS and is not open to UP. V.S. Clark at 2. Due to continued arguments by 

Montell (who is located at West Lake Charles and thus did not receive BNSF access in the 

original CMA agreement) and others. Applicants amended the CMA agreement to include 
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(3 
shippers at West Lake Charles, but continued the routing restrictions.̂  The CMA agreement 

as modified made available to BNSF less than S5 million of the S134.9 million total Lake 

Charles area traffic. 

The Board imposed Applicants' agreements with BNSF and CMA regarding the Lake 

Charles area as a ccr.dition to the merger, but modified lhe agreements in 3 ways important 

to the Lake Charles area: 

Applicants must permit interchange of Lake Charles area traffic at Texarkana. 
Texas, and Shreveport. Louisiana with KCS. 

Applicants must remove the routing restriction which limit traffic (a) to. from 
and via New Orleans, and (b) to and fron points in Mexico, with routings via 
Eagle Pass. Laredo (through interchange with Tex Mex at Corpus Christi or 
Robstown ) or Brownsville. Texas 

Applicants must remove the phantom haulage charge.* 

Decision No. 44 at 153-154. 

In imposing the CMA/BNSF agreements (at least as they pertain to the Lake Charles 

area) as a condition and in expanding that access in the decision, the Board attempted to deal 

with two arguments made by KCS, SPI Montell. and others. The first argument made, 

especially by KCS and Montell. dc:ill with the so-called "monopoly bottleneck" problem. 

' See CMA Agreement at « 8. amended at UP/SP-260 at 23. n 9; and as further 
implemented by the second supplemental agreement to the BNSF agreement dated June 27. 1996 
(UP/SP-266. Exhibit A. amending the BNSF agreement 1 5b). 

The haulaee fee referenced was $350 per car that was intended to compensate KCS for 
moving the traffic from Westlake to UP at DeQuincy. Because BNSF will have direct access 
to the Lake Charles area and would iiot need to utilize UP or KCS for switching, the Board 
refers to this fee as a "phantom haulage charge" since UP/SP would be exacting a charge for 
services that will never be performed lln place of the $350 charge, the Board imposed switching 
or haulage charges no higher than those contained in other sections of the BNSF agreement. 
Decision No. 44 at 153. 
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a 
The second argument, made manly by SPI. addressed the plastics shippers" need for 

adequate storage facilities.'* 

The monopoly bottleneck theory concerned the need to preserve two independent 

routings, post merger. For example, prior to the merger, shippers in West Lake Charles or 

Westlake have utilized two independent routes for shipments to Houston. New Orleans, or 

St. Louis; either a KCS/UP joint line route-where KCS interchanges the traffic with UP at 

DeQuincy. LA for movements to Houston or New Orleans, or with UP at Texarkana. TX. 

for movements to .Memphis or St. Louis-or an SP single-line route. After the merger. 

UP/SP would have a "monopoly bottleneck" for either one of these routes and shippers 

would thus lose 1 of 2 independent routes. See Decision No. 44 at 152-l .i''^ As Dr. 

Grimm's statement shows, when it issued its decision. The Board did not have before it the 

evidence that shows the potential monopoly bottleneck traffic represented only $11.7 of die 

Lake Charles area traffic, a small fraction of the total Lake Charles area traffic V S. 

Gnmm at 8. 

To deal with this potential bottleneck problem, the Board required Applicants to 

ensure that KCS could interchange traffic with BNSF at Texarkana and Shrevepoit for 

movements to Memphis. St. Louis, and beyond. "This will have the principal effect of 

substituting a KCS-BNSF joint-line movement via Texarkana and Shreveport for the existing 

KCS-UP joint line routing via Texarkana." Decision No. 44 at 153. Had this been the only 

condition imposed with respect to the Lake Charles area, it indeed would have eliminated the 

potential bottleneck problem and preserved two independent routings, at least with respect to 

those shippers who had previously utilized a KCS-UP joint-line route for movements to 

It should be noted that SPI's concerns regarding storage facilities related to the Dayton 
area and not to the adequacy of storage facilities in the Lake Charles area. 
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Memphis. St. Louis, and beyond, and such a condition would have been entirely consistent 

with long standing Commission precedent.'" 

On the other hand, this condition alone would not alleviate the potential bottleneck 

problems for those shippers who currently utilize a KCS-UP joint-line movement to compete 

against an SP single-line movement from the Lake Charles area to HoMSton and New 

Orleans. The Board could have addressed those bottleneck routes by merely giving KCS 

interchange rights at Lake Charles with BNSF for New Orleans traffic and ensuring that KCS 

could interchange Houston bound traffic with BNSF at Beaumont, where KCS already has a 

connection with BNSF. These remedies would have been significantly less intrusive than 

those ultimately adopted by the Board. 

Instead of adorning this less intrusive means of resolving the monopoly bottleneck 

problem, however, the Board imposed 1 8 of the CMA agreement, which amended the BNSF 

agreement, to give BNSF the right to handle traffic of shippers open to UP. SP. and KCS at 

Lake Charles and Westlake. Applicants later added West Lake Charles to this provision. 

There was one important distinction between the agreement reached between Applicants and 

BNSF and the Board s decision: in an apparent effort by Applicants to resolve the monopoly 

bottleneck problems and nothing more. 5 8 of the CMA agreement limited BNSF's access 

only to shipments to and from New Orleans and to and from points in Mexico." This, in 

See UPIMPIWP. 366 I.C.C. at 562-65: SF/SP. 2 I.C.C.2d at 827. 3 l.C.C.2d at 928: 
UP/MKT, 4 l.c.c.2d at 437: and this proceeding. Decision No. 44 at 144-145. 

" See CMA Agreemem at 1 8. amended at UP/SP-260 at 23. n. 9; and as further 
implemented by the second supplemental agreement to the BNSF agreement dated June 27. 1996 
(UP/SP-266. Exhibit A. amending the BNSF agreement 1 5b). By itself, this an-angement did 
not resolve the bottleneck problem for Houston bound shipments from the Lake Charles area. 
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effect, substituted a single-line BNSF movement for the previous KCS-UP joint-line 

0 movement. 

However, the Board did not merely impose 1 8. The Board went even further and 

required Applicants to remove the routing restrictions contained within « 8 and to reduce the 

haulage charge. Decision No. 44 at 153-154. The principal effect of these changes will be 

to provide BNSF direct access to al] Lake Charles area shippers, even those that will suffer 

no competitive hami from the merger. Thus, all West Lake Charles traffic, not just potemial 

bottleneck traffic, now has access to 3 carriers at origin rather than 2. Indeed, at least tor 

Westlake and Lake Charles shippers, it appears that the Board has provided competitive 

relief for a 3 to 2 situation as these shippers prior to the merger had service from UP. SP. 

and KCS. and post-merger, absent the Board's grant of BNSF access, would have had 

service from only 2 can-iers. KCS and UP/SP. With the Board's action, these shippers have 

3 carrier competition preserved, KCS, UP/SP. and BNSF. 

The Board's policy has always been clear: 

Competitive harm results from a merger to the extent the merging parties gain 
sufficient market power to raise rates or reduce service (or both), and to do so 
profitably, relative to premerger levels. In evaluating whether a merger is in 
the public interest, we seek to determine what competitive harm is direct'y and 
causally related to the merger and to distinguish that harm from any pre
existing, anticompetitive condition or disadvantage that other railroads, 
shippers, or communities may have been experiencing. We attempt to 
ameliorate harm that is caused by the m.erger with conditions. 

Decision No. 44 at 100. Furthennore. any ondition imposed must be "narrowly tailored," 

must not put a shipper "in a belter position than it occupied before the consolidation." and 

should be "confined to restoring that option rather than creating new one."'- Giving BNSF 

'̂  "[A] condition must also be nan-owly tailored to remedy those effects. We will not 
ordinarily impose a condition that would put its proponent in a better position than it occupied 

(continued...) 



0 
access to all of the Lake Charles area traffic, even that traffic that is not in any way subject 

to the monopoly bottleneck problem, is violative of those tests. 

To preserve the competitive options for those potential monopoly bottleneck shippers, 

to be consistent wilh the condition imposed by the Board respecting KCS's rights to 

interchange with BNSF at Texarkana. and to be consistent with long standing precedent, the 

Board should have requ red Applicants to ensure that KCS could interchange traffic with 

BNSF at Beaumont for movements to Houston and with BNSF at Lake Charles for 

movements to New Orleans." thereby creating a KCS-BNSF joint-line movement (replacing 

the previous KCS-UP joint-line movement) to compete against a UP/SP single-line 

movement, rather than creating a new single-line BNSF option that did not previously exist. 

V.S. Grimm at l l . ' "* As another alternative, at least with respect to Housion bound traffic 

from fhe Lake Charles area, if the Board had granted Tex Mex's full responsive application 

'-(...continued) 
before the consolidation." Decision No. 44 at 145 (citations omitted) "If. for example, the 
harm to be remedied consists of the loss of a rail option, any conditions should be confined to 
restoring that option rather than creating new ones." Id., at 145. n. 176 (citations 
omitted)(emphasis added). Thus, the placement of BNSF with direct access to Lake Charles 
area shippers, even with tlie limited routing restrictions, would dramatically alter the competitive 
balance between the carriers in the Lake Charles region in violation of Commission precedent. 
As the Board stated, "we will not impose conditions that will restructure the competitive balance 
among railroads. " Decision No. 44 at 157 ,58. The Board had prev iously made it clear that 
"fw|e are disinclined to impose conditions that would broadly restructure the competitive balance 
among railroads with unpredictable effects." Id., at 144. See also. Decision No. 44 at 157-158 
(Board shou'd not resort to more intn-sive remedies when oth'̂ r remedies are available). 

Although KCS currently does not serve Lake Charles directly, it could effect a Lake 
Charles interchange with BNSF through intermediate switching service by SP {see Tariff ICC 
SP 9500-D. hem 6500, issued November 16. 1995 and effective January 1. 1996). or. if KCS 
were gianttd access over SP's bridge that separates Westlake and Lake Charles. KCS could 
directly interchange with BNSF at Lake Charles. 

" For joint KCS, BNSF traffic moving throughout the BNSF system. KCS and BNSF also 
have established interchanges at Beaumont and Dallas, TX: Tupelo, MS; Neosho and Kansas 
City. MO. 
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rather than imposing the limitation on those rights. KCS could have interchanged Lake 

Charles area traffic at Beaumont with Tex Mex. thereby substituting a KCS-Tex Mex 

alternative for the prior KCS-UP move.'- Id. These proposed remedies are less intrusive, 

merely preserve competitive options (as opposed to enhancing them), and are operationally 

feasible.''' 

Resolving the potential monopoly bottleneck problem is not the only justification the 

Board used for imposing 1 8 of the CMA agreement and for expanding Û at access. The 

Board's second justification addresses the need to resolve the arguments put forth by plastics 

shippers regarding their ability to have adequate storage capacity.'̂  which concerns the 

Board addressed by granting BNSF access to "all SP Gulf Coast SIT [storage] facilities." 

Decision No. 44 at 152. and by removing the geographic restrictions placed upon BNSF's 

Lake Charles area access in order to "permit BNSF to offer SIT facilities for a full range of 

destinations, without which shipjiers might be hesitant to use BNSF service for any shipments 

requiring SIT.' Id., at 153. As set forth in Dr. Grimm's statement, lifting this restriction, 

while intended to help the Lake Charles area plastics shippers who would use the newly 

uranted BNSF access for plastics shipments, had the effect, in complete violation of 

precedent, of granting BNSF access to traffic that was not impacted by the merger in any 

'• KCS understands that Tex Mex is filing a Petition To Reopen requesting removal of the 
limitation placed upon its responsive application by the Board. Decision No. 44 at 149-150. 
KCS fully supports Tex Mex's request and believes that an added benefit of granting Tex Mex's 
request would be to preserve two independent routings from Lake Charles to Houston in the least 
intrusive manner. 

'" As is discussed below in Section C. there are serious legal and operational questions 
caused by BNSF's direct access to the U.ke Charles area. These issues were completely ignored 
by Applicants and not addressed in the decision. 

'' Decision No. 44 at 151-152, citing SPI-11. V.S. Bowles at 3-4; V.S. Rupleat 15-17; 
Exhibits 8. 14. and 18. 
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way. Furthermore, these Lake Charles area plastics shippers represem only a fraction of the 

total Lake Charles area traffic. Accordingly, by removing the geographic limitation on 

BNSF's access, the Board once again provided enhanced access for the majority of Lake 

Charles area shippers who in no way need, or otherwise utilize, SIT facilities. The condition 

is simply not "nan-owly tailored" toward resolving any alleged problems that Lake Charles 

area plastics shippers may suffer. 

Indeed, the restriction was lifted without any evidence in the record that KCS's or 

SP's current plastics storage capability was inadequate for Lake Charles area shippers and 

without any consideration of a less intrusive remedy. KCS has ample storage capacity. In 

addition to its storage facilities at Westlake and West Lake Charles. KCS has constrticted and 

provides extensive storage for plastics and other products at DeQuincy, Luddington, 

Beaumont. Mossville. and Buhler. all of which are near the Lake Charles area. In fact, the 

Mossville yard can handle all storage requested, and. unlike the SP yard at Lake Charles, the 

Mossville yard has room to expand. These KCS storage areas allow KCS to retum cars to 

the manufacturing facility efficiently (within a day. in most cases on the same day) or to 

forward to destinations after storage. There is no need to provide another carrier direct 

acce-s to this area to increase storage availability. These KCS storage areas are closer to 

Westlake and West Lake Charles than comparable SP facilities to which BNSF was granted 

access, and they remain available for use in interline shipments with BNSF just as they were 

in the past on interline shipments with the MoPac at DeQuincy. 

Removing BNSF's direct access from the Lake Charles area and substituting a 

narrowly tailored condition as suggested herein by KCS would not only resolve the potential 

monopoly bottleneck situation without enhancing competition for the other shippers, but 

would also provide more than adequate plastics storage capability. Even if KCS or UP/SP 
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did not provide enough storage capacity (a highly unlikely event in that Lake Charles area 

shippers have not complained about KCS's or SP's current plastics storage capabilities and 

provided no such argumen. in this proceeding), such shippers would have the option of a 

KCS-BNSF interchange at Beaumont, Lake Charles, and Texarkana. Besides its own storage 

capability. BNSF could then take advantage of its access to all SP Gulf Coast SIT facilities. 

which access would not be impacted in any way by removing direct access for BNSF in the 

Lake Charles area. Thus. KCS-BNSF joint line service would more than sufficient for Lake 

Charles area plastics shippers, and further, due to the numerous KCS/BNSF interchanges. 

also allow such shippers to avoid the UP/SP monopoly bottleneck problem. 

C. UPZSP_DID NOT H A J ^ L I I i m n T T O P R O V I D E BNSF ACCESS TO LAKE 
niARU^.SmPPERS WITHOUT K C S l S C ^ ^ T k ^ ^ S F T H ^ ^ ^ ^ 
M i i S I O M M > L I E R ^ ^ 

u s e. 1̂1102 BEFORE BNSF CAN ACCESS 1 AKF CHARi.FS^Tn^^^Fi^' 

The railroad operations of KCS, UP and SP in the Lake Charles area are governed by 

a multitude of trackage, haulage, switching, and other operating agreements among those 

parties. Applicants acquired access over KCS main line trackage in the area primarily 

pursuant to four agreemems dating back to the first half of this cenmry.'« As shown below. 

Applicants did not have the authority under these agreements to grant BNSF access over 

KCS trackage in the Lake Charles area, as 1 8 of the CMA agreement purports to do. 

On September 19, 1934, KCS and The Ttxas and New Orleans Railroad Company 

("T&NO," predecessor to SP) entered into a joim facility agreemem (HC 0001455 K through 

HC 0001467 K) whereby, among other provisions. KCS granted T&NO trackage rights over 

a portion of -he main line of KCS's Lake Charles Branch for it to serve Mathieson Alkali 

I 
" "T̂ ese agreemems are marked Highly Confidential and are attached to the Verified 

Matement̂ from Pom J. Nelson. Exhibit C, as documem numbers HC 0001455 K through HC 

13 



Works. Inc. (predecessor to Olin Corporation). Under a similar comract dated August 30. 

^ 1940 (HC 0001468 K through HC 0001487 K). KCS granted trackage rights to T&NO over 

another portion of KCS's Lake Charles Branch main line in order to serve the Continental 

Oil Company (predecessor to Conoco Oil Company)."' The trackage segments described in 

the 1934 and 1940 agreements are part of the access grant to BNSF purportedly conveyed 

under f 8 of CMA agreemem. However, under die 1934 and 1940 agreements. Applicants 

did not have the authority to admit another carrier onto the trackage. The 1940 agreemem 

merely allows T&NO. and its successors and assigns, to use track "joimly with the Kansas 

City Company and such other carriers as may be admitted hv the Kansas Citv Companv to 

the use of same." A similar provision exists in the 1934 agreemem. Under these joim 

facility agreemems. KCS remains the sole owner of the trackage, and only KCS has the right 

to grant another carrier access over the track.-'̂  

On May 21. 1947, the United States and the Reconstruction Finance Corporation 

deeded to KCS and T&NO. as joim owners, approximately 4.788 miles of industrial lead 

track and 1.635 miles of other track in the Westlake area. Although the 1947 deed conveyed 

to T&NO a joint ownership interest in the trackage, the operations over the trackage are 

governed by an agreemem between KCS and T&NO dated March 29. 1948 (HC 0001488 K 

through HC 0001492 K). In that agreemem. KCS and T&NO defined the rights of the 

parties in connection with the operations over the jointly owned track. The trackage 

segments governed by the 1948 agreement also are part of the access rights purportedly 

M ' \ iTIi'f ^"^"'^ ' ̂ "̂ ^ ^ '̂̂ ''"y agreemem was supplemented by an aareemem dated 
May 5, 1951 to include new construction by T&NO and another segment of KCS main line 
track. 

20 
These agreemems generally cover the West Lake Charles and Rose 31uff Yard facilities. 
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granted to BNSF by Applicants under the C.M.A agreement. However, the 1948 operating 

agreement expressly provides that neither KCS nor T&.NO. nor their successors and assigns, 

may "sell, lease or transfer its interest in the jointly ov/ned tracks, or any part thereof , 

without advance written approval by the other party.""' 

Similarly, in an agreement dated July 26. 1954 (HC 0001493 K through HC 0001502 

K). KCS and T&NO defined the various obligations with respect to the ownership and 

operation of jointly owned trackage serving the Lake Charles Harbor and Terminal District. 

The trackage segments governed by this agreement are also pan of the access rights 

purportedly granted to BNSF by Applicants under the CMA agreement. Among the 

obligations defined in the 1954 agreement is an express provision that "neither [party] shall 

sell, lease or transfer its interest in the jointly owned tracks, or any part thereof, without 

advance written approval by the other party." Indeed. KCS is the sole owner of the 

"Continental Oil Company" trackage, and thus only KCS can grant additional access. 

The contractual provisions found in these four governing joint facility agreements 

clearly prohibit Applicants from granting access to BNSF without KCS's consent." Prior 

to entering into the CMA agreement. Applicants did not seek KCS's consent to allow BNSF 

to operate over KCS's trackage, nor did KCS provide its consent. Therefore, Applicants do 

not have authority to grant BNSF operating rights over KCS trackage. As such, any 

' ' These agreements generally cover the Westlake facilities. 

" The intent of the joint facility agreements described above is further supported by an 
agreement dated September 2. 198idfc 0001503 K through HC 0001517 K). whereby the 
parties sought to change the operating procedures in the Lake Charles area in order to provide 
more efficient service. That agreement, which incorporates all four of the joint *":icility 
agreements, provides that "each and every provision [of the agreement] is for the exclusive 
benefit of the parties hereto and not for the benefit of any third party. " 
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0 
purported grant of operating rights to BNSF in the CMA agreement is illegal, unenforceable, 

and void. 

It is lona standing precedent that a railroad that desires access over another railroad's 

facilities, including jointly operated facilities, must file a tenninal trackage rights application 

under 49 U.S.C. § 11103 (now. ij 11102). even in the context of a merger or line acquisition 

proceeding.-' Indeed, the terms of the statute itself provide that it is only the Board that 

"may require terminal facilities . . . owned by a rail carrier . . . to be used by another 

carrier" and then only if certain conditions are met. If a joint facility rail partner, even in 

the context of a merger proceeding, could simply allow another carrier over the joint 

facilities, over the objections of the other partner and in the face of contractual provisions to 

the contrary, the statute, and private contracts, would become meaningless. Applicants and 

BNSF must first file a section 11103 terminal trackage rights application in order for BNSF 

to receive the access over KCS facilities that was purportedly conveyed under the CMA 

agreement. 

Additionally, even if 1 8 of the CMA agreement should be imposed by the Board as a 

condition to the merger, which it should not,-' the Applicants cannot simply invoke the 

-' See CSX Corp. - Control - Chessie and Seaboard C.L.I.. Finance Docket No. 28905 
(Sub-No. 1), 363 I.C.C. 584 (ICC Decided September 23, 1980; UP/MPIWP. 366 I.C.C. at 
574-576; Rio Grande Indus., et al. - Purchase and Related Trackage Rights - Soo Line 
Railroad Company Line Between Kansas City and Chicago. IL. Finance Docket No. 31505, 
Decision No. 6 (ICC Served November 15. 1989); and Rio Grande Indus.. Inc. et al - Purchase 
and Trackage Rights - Chicago. Missouri & Western Railway Company Line between Sl. Louis, 
MO and Chicago. IL. Finance Docket .No. 31522. 5 I C C.2d 952 (1989). 

By adopting H 8 and imposing it as a condition, the Board actually increased the number 
of carriers at West Lake Charles from two (KCS and SP) to three (KCS. UP/SP. and BNSF) and 
maintained three can ier competition at Westlake and Lake Charles. The imposition of 1 8 as 
a condition, granting BNSF direct access to the Lake Charles area, was thus itself contrary to 
Commission precedent. 
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immunity provision of 49 U.S.C. § 11 34,(a) (now. if 1132Ha)) to override the contractual 

provisions found in the joint facility agreements in the absence a terminal trackage rights 

application under § 11103. Although ^ 11341 provides that a person participating in an 

approved railroad merger is "exempt from antilru.st laws and from all other law . . as 

neces.sary to let that person earn, out the transaction." this section cannot be interpreted to 

deprive another carrier of the use of its property without adequate due process of law. 

adequate compensation, and without an opportunity to resolve operational problems. 

I'nder the rules of statutory construction, section 11341(a) cannot be read to exempt 

applicants from the requirements of § 11103. just as § 11341(a) could not be read to exempt 

the merger from any other provision of the Interstate Commerce Act. such as labor 

protection. In reading Section 11341 and Section 11103. the Board must interpret the 

statutes as being consistent with one ano:her when possible. Local 478 Trucking and Allied 

Industries Pension Fund v. Jayne. 778 F. Supp. 1289 (D.N.J. 1991). In resolving the 

apparent conflict between § 11341 and § 11103. the Board must regard each statute as 

effective wherever possible, absent clearly expressed congressional intent to the contrary. 

Muller V. Lujan. 928 F.2d 207 (6th Cir. 1991): U.S. v. Norquay. 905 F.2d 1157 (Sth Cir. 

1990). The Board's discussion of the section 11341(a) issue in the context of that terminal 

trackage rights application makes it clear that § 1,103 and § 11341 may be harmoniously 

applied in the context of a merger. 

If Applicants wish to gain trackage rights in the face of contracuial provisions to the 

contrary, even in the context of a merger proceeding, they must file an application for 

terminal trackage rights under § 11103. If Congress did not intend Section 11103 to apply in 

the context of a merger proceeding, it would have expressed thaf intent in the language of the 
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statute.-̂  Therefore, a tenninal trackage rights application is a necessary prerequisite for 

Applicants to use the immunity provision of § 11341 to override the comractual obligations 

governing the Lake Charles area trackage. 

Applicants themselves recognized that a § 11103 tenninal trackage ri:,..is application 

is necessary in order to override contractual provisions protecting a carrier's ownership 

interest in a tenninal facility.-" In Sub-No. 9. Applicants and BNSF sought tenninal 

trackage rights for BNSF over three segments of KCS trackage (joint facility segments in 

Beaumont and Shreveport) despite contracmal provisions limiting access to carriers approved 

by KCS. Instead of relying solely upon § 11341 to ovemde the consem provisions in the 

governing contracts. Applicants acknowledged the necessity for a § 11103 tenninal trackage 

rights application requesting BNSF access over the KCS trackage. In graming the relief, the 

Board likewise did not invoke § 11341 immunity to override the contractual consent 

provisions. Instead, the Board recognized that there was no need to invoke tlie immunity 

provision as long as § 11103 remained available.-̂  

Accordingly, a § 11103 terminal trackage rights application is necessary to ensure that 

an owner of the faciliti-s is afforded constitutional due process before its property is taken 

for another's use The application procedure provides the owner with an opportunity to 

In that Congress only recently rewrote the Interstate Commerce Act. after Applicants had 
filed their merger application. Congress had the full opportunity to change the terminal trackage 
nghts statute, but Congress did not modify, repeal, or otherwise substantively change former 
§ 11103. See ICC Tennination Act of 1995, Pub. L. No. 104-88. 109 Stat. 803. enacted 
December 29. 1995. effective January 1. 1996. section 11102. 

Similarly. Tex Mex. instead of relying upon § 11341(a)'s preemptive authority, also filed 
a tenninal trackage rights application seeking access to the Houston Belt Tenninal railroad. 

"We think that an override of the restrictions in KCS' trackage rights agreements would 
be necessary to carry out the merger here if section 1,103 were unavailable." Decision No. 44 
at 170 (emphasis added)(footnote omitted). 
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demonstrate that the proposed usage is not practicable and not in the public interest; it allows 

•he owner to show that the prv)posed usage would substantially impair its ability to handle its 

own business over the trackage and that the relief is not operationally feasible: and it allows 

the owner to prove that such access is not in the "public interest." A § 11103 proceeding 

also allows the owner a forum in wi/ch to pursue appropriate conditions and compensation 

for the use of its facilities. 

Therefore, in the present case, if the Board continues to believe that BNSF should be 

granted direct access to the Lake Charles area, which it should not be. the Board, at a 

minimum, must require BNSF and Applicants to file a § 11103 terminal trackage rights 

application before that access can be implemented, and KCS must be afforded the 

opportunity to respond to that application. If tht Board revokes its imposition of 1 8 of the 

CMA agreement (and its later modification to that section) and instead, substitutes the 

conditions proposed herein by KCS. the filing of a terminal trackage rights application would 

not be necessary. 

CONCLUSION 

By imposing 1 8 of the CMA agreement as a condition to approval of the proposed 

merger and then by further expanding upon BNSF's access granted in 1 8. the Board has 

violated long standing precedent regarding the criteria for the imposition of conditions in 

merger proceedings. By substituting the conditions proposed herein. (1) removing BNSF's 

direct access to the Lake Charles area, or at a minimum, eliminating the Board's expansion 

of that access and requiring BNSF to file a terminal trackage rights application: and (2) 

establishing new KCS/BNSF interchanges at Texarkana. Beaumont, and Lake Charles, the 
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Bor d can resolve both the monopoly bottleneck problem and the concern over plastics 

storage capacity in the least intrusive way and without violating Commission precedent. 

J 

L 

This 3rd day of September. 1996 

Richard P. Bruening 
Robert K. Dreiling 
The Kansas City Southern 

Railway Company 
114 West 11th Street 
Kansas City. Missouri 64105 
Tel: (816) . 36-0.392 
Fax: (816) 556-0227 

James F. Rill 
Sean F.X. Boland 
Virginia R. Metallo 
Collier. Shannon, Rill & Scott 
3050 K Street. N.W., Suite 400 
Washington, D.C. 20007 
Tel: (202) 342-8400 
Fax: (202) 338-5534 

"^Id^R. Molm 
Alan E. Lubel 
William A. MuUins 
Troutman Sanders LLP 
1300 I Street. N.W. 
Suite 500 East 
Washington, D C 20005 
Tel: (202) 274-2950 
Fax: (202) 274-2994 

Attorneys for The Kansas City Southern 
Railway Company 
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V erified Statement 

of 

Kenneth D. Clark. Jr. 

I . BACKGROL^D 

My name is Kenneth D Clark. Jr. I have been employed by The Kansas City 

Southern Railway Company (KCS) in various marketing capacities for over thirty years. 1 

am curremly Vice President-Marketing. Chemical and Petroleum business units. 1 have been 

in my cun-em position since April 1992. In this posilion. I am responsible for all marketing 

functions including pricing, customer relations, and strategic planning for chemical and 

petroleum customers, including those at Westlake and West Lake Charles. Louisiana. I have 

been involved with KCS's operation and traffic to and from Westlake and West Lake Charles 

area for over fifteen years. 

The Lake Charles area consists of mree distinct railroad stations. Lake Charles, 

Westlake. and West Lake Charles. A map depicting these three locations is attached hereto 

as Attachmem A. Lake Charles. LA is on the east side of the Calcasieu River. Curtemly, 

the majority of rail traffic activity there is the gene.al cargo docks of the Port of Lake 

Chailes Authority. Those docks are served exclusively by Missouri Pacific Railroad 

Company ("MoPac")' but are open through reciprocal switching to SP and KCS. 

' Missouri Pacific Railroad Company is a sister corporation to Union Pacific Railroad 
Company, both of which are applicams herein. References to "MoPac" or to "UP" shall 
refer to both entities. 



o 
CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "THE KANSAS CITY SOUTHERN 

RAILWAY COMPANY'S PETITION TO REOPEN/RECONSIDER" was served this 3rd 

day of September. 1996. bv hand delivery' to attorneys for Applicants and by depositing a 

copy in the United States mail in a properly addressed envelope with adequate postage 

thereon addressed to each other party on the restricted service list. 

y y ^ 
.Attorney for The Kansas City Southern 
Riilway Company 

21 



On the west bank of the Calcasieu River and North of Interstate 10 is Westlake. a 

point served by KCS and SP jointly, but open to MoPac through reciprocal switching. The 

main shippers are PPG Industries, Vista Chemical. Conoco Oil Refinery, and Olin Chemical. 

On the western edge of Westlake. south of I-IO lies the KCS-SP tenninal yard referred to as 

Rose Bluff Yard. The yard is owned jointly by KCS and SP and is designed to allow KCS 

and SP to interchange cars with each other that move to/from industries on the west side of 

the river. MoPac dot s not have access to Rose Bluff Yard. 

West Lake Charles is south of Rose Bluff Yard and also on the western side of the 

Calcasieu River. West Lake Charles is not open to reciprocal switching to MoPac. and is 

served only by KCS and SP. Some of the industries there are West Lake Polymers. Citcon. 

Fiiestone-Bridgetone Rubber Co.. Montell Plastics. Kronos Corp. NL Baroid. Citgo 

Refinery. Davison Chemical. Conoco Pecan Grove. Venco Carbon, and Port of Lake Charles 

Bulk Tenninal No. I 

Currently. KCS and SP are the only carriers directly serving West Lake Charles and 

Westlake shippers. MoPac has never had direct access to West Lake Charles or Westlake. 

Moreover, while Westlake has been open to reciprocal switching to MoPac, West Lake 

Charles has not been open to reciprocal switching to MoPac. For operating reasons, KCS 

and SP, with the concun-ence of the ra.l labor unions, have divided West Lake Charles and 

Westlake into two zones. West Lake Charles, which has never been open to reciprocal 

switcl-.ing to MoPac. is located in Zone I . Westlake. which has been open to reciprocal 
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switching to MoPac, is located in Zone II, This arrangement is set forth in an Agreemem 

between KCS and SP dated September 2, 1981.-

Prior to 1982. KCS had direct access to Lake Charles on the east side of the 

Calcasieu River. In 1987. a ninaway barge destroyed the KCS bridge at Lake Charles. 

KCS did not rebuild its bridge based upon its belief that KCS would have access to Lake 

Charles ovei SP's bridge via reciprocal switching. When all was said and done, however. 

SP's reciprocal switching charge for KCS's use of SP's bridge was prohibitive. As a result 

KCS lost direct access to MoPac on the east side of the river for interchange purposes. 

Accordingly, in order to continue to interchange traffic with MoPac. KCS entered into a 

voluntary divisional agreement with MoPac to interchange cars at DeQuincy. LA. 

Over the past 15 years, during which I have been directly involved in the 

transportation of ciicmicals from Westlake and West Lake Charles. KCS has met the 

transportation requirements of shippers through interline movements with other carriers. 

KCS IS and has been an active participant in the movement of outbound shipments from both 

Westlake and West Lake Charles over the New Orleans Gateway. KCS also has interlined 

traffic to MoPac at DeQuincy ôr movement over the New Orleans. St. Louis, Memphis, and 

Chicago Gateways. In addition, under the an-angement with SP. KCS has provided 

switching jointly with SP, and KCS separately has provided storage near the shippers' 

facilities. 

- This Agreement is attached to the Verified Statement of Tom J, Nelson as 
HC 0001503 K through HC 001517 K. 
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11. COMPETITIVE ALTERNATIVES AVAILABI^E TO SHIPPERS IN THE LAKE 
CHARLES AREA 

A. Competitive Option 

1 have read the STB s Decision No.44 and have concluded that there are no practical 

or factual grounds for the STB to grant BNSF direct access to shippers at Westlake, West 

Lake Charles, or Lake Charles. The effect of the STB s decision will be to grant shippers at 

West I ake Charles access to three carriers. UPSP. BNSF and KCS. while access in the past 

had been limited to two carriers. Furthermore, because of BNSF's access to the I.ake 

Charles area, the Decision will also preserve three carrier competition at Lake Charles and 

Westlake. areas that otherwise would have seen a reduction in tfie nunibei of carriers from 

three (UP. SP. and KCS) to two (UPSP and KCS). 

As set forth above. KCS's agreement with .MoPac to continue lo interchange 

eastbound traffic with .MoPac at DeQuincy was a voluntary agreement brought about by 

competitive market factors created by KCS's loss of direct access lo Lake Charles. That 

agreement was not subject to ICC or STB jurisdiction and is scheduled to expire in 19Q9, 

KCS stands ready and willing to enter into an agreement with BNSF similar to the 

MoPac/DeQuincy agreement. Using the interchange rights granted at Texarkana and 

Shreveport. the KCS/BNSF routes will create an effective alternative to the prior joint routes 

with MoPac. Furthermore. KCS and BNSF also could interchange traffic at many other 

points with BNSF. including Beaumont and Dallas. TX; Tupelo, MS; and Neosho and 

Kansas City, MO, These interchanges afford joint KCS/BNSF routes throughout the BNSF 

system, and would provide more than adequate substitutes for I^ke Charles area shippers 

who desire to maintain a competitive option to the merged UPSP. 
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B. Storage 

Chemical manufacturers, and in particular plastic manufacturers, require leased track 

storage. Certain plastic producers may require storage for 75 to 90% of their cars, while 

other chemical and pefoleum product manufacturers require storage for a much smaller 

percentage of their cars. In addition to its storage facilities at Westlake and West Lake 

Charles. KCS has constructed and provides extensive storage for plastics and other products 

at DeQuincy, Luddington. Beaumont. Mossville. and Buhler. all of which are near the Lake 

Charles area. In fact, the Mossville yard can handle all storage requested, and. unlike the 

SP yard at Lake Charles, the .Mossville yard has room to expand. These KCS storage areas 

allow KCS to return cars to the manufacturing facility efficiemly (within a day. in most cases 

on the same day) or to forward to destinations after storage. There is no need to provide 

another can-ier direct access to this area to increase storage availability KCS has been 

providing these facilities for nearly fifty years. These KCS storage areas are closer to 

Westlake and West Lake Charles than comparable SP facilities to which BNSF was granted 

access, and they remain available for use in interline shipments with BNSF just as they were 

in the past on interline shipments with the MoPac at DeQuincy. Moreover, the availability 

of these existing facilities could be expanded by graming KCS trackage rights over the SP 

bridge at Lake Charles to interchange cars from storage directly to BNSF in Lake Charles. 

C. SP/KCS Joint Switching Agreement 

As previously indicated, Westlake and West Lake Charles are switched under a 

longstanding joim switching agreemem between SP and KCS. In this regard, the Decision's 

inference that BNSF needs direct access to shippers in Westlake and West Lake Charles, 



9 
raises a number of practical problems. The use by KCS and SP of /ones with one carrier 

switching each zone has led to a more practical and workable switching operation than would 

be possible if both cartiers switched all shippers. This factor is of particular importance 

because of the congestion problems on the West Lake Charles-Westlake rail facilities. 

Delays in access to facilities are currently encountered with two carriers serving the area. If 

BNSF is provided direct access to trackage in Westlake and West Lake Charles, the result 

will be an increased operational and switching problems, increased congestion, and increased 

probability of injury to employees of all rail can-iers involved, together with less responsive 

service to shippers. 

I I I . CONCLUSION 

The increase in the number of can-iers accessible to shippers in Westlake and West 

Lake Charles provided for in the Decision is not wan-anted by the evidence, as supplemented 

herein, or any perception that shippers need more competitive options or storage capacity. 

KCS remains an effective competitive option in the area. The option provided in the 

Decision to imerchange traffic with the BNSF in Shrevepon and Texarkana and KCS's odier 

remaining interline options, especially if additional interchanges were added at Beaumom and 

Lake Charles, would effectively replace the prior KCS/UP jomt line routes. KCS is ready 

and willing to enter into interline agreements with BNSF and other can-iers to replace the 

KCS/MP joint line moves. Such arrangemems will allow shippers to continue to utilize the 

car storage facilities KCS has constrticted during the past one hundred years it has served the 

Lake Charles area. 
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VERIFICATION 

STATE OF MISSOURI ) 
) ss. 

COUNTY OF JACKSON ) 

a 

I . Kem êth D, Clark, Jr.. being first duly sworn, upon my oath state that I have 

read the foregoing statemem and the contems thereof are tme and correct as stated. 

KennetTrD:'Clacl^ 

Subscribed and sworn to before me this dav of August. 1996. 

MlizMtMi^y 
I ary Public 

My Commission Expires: 

juuE A. noowow 
N0UH7 PuMe • stats of I 
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VERIFIED STATE.VIENT OF DR. CURTIS GRI.VI.VI 
IN Sl PPORT OF 

PETITION FOR RECONSIDER.ATION 

f 

1. QUALIFICATIONS 

My name is Curtis M. Grimm, and I am Professor and Chair of Transportation, 

Business and Public Policy. College of Business and Management. University of Maryland at 

College Park I have been a member of this College since 1983, I received my B .A, in 

economics from the University of Wisconsin-Madison in 1975 and my Ph.D. in economics 

from the University of California-Berkeley in 1983. My Ph D. dissertation investigated 

competitive impacts of railroad mergers. 

I previously submitted statements in this case on behalf of Kansas City Southern 

Railway Company and the Texas Mexican Railway (Tex-Mex). In my previous statements. I 

provided evidence regarding the anti-competitive effects of the UP/SP merger. In Comments 

of Kansas City Southern Railway Company and Request for Conditions (KCS-33) dated 

March 29. 1996 (hereinafter. KCS Request for Conditions). I testified regarding the 

"monopoly bottleneck" circumstance, the subject of this statement. 

I have been assisted in developing this statement by Joseph J. Plaistow. .Senior 

Consultant for Snavely King Majoros O'Connor & l^e. Inc with offices al 1220 L Street, 

NW, Washington, DC 20005. Mr. Plaistow submitted previous statements in this proceeding 
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on behalf of KCS addressing the ability of the BNSF and theXMA agreements' to 

amelioiate the competitive harm of the UP/SP merger, 

2. INTRODUCTION 

The CMA Agreement, as later modified in Applicants' brief, granted access to BNSF 

to shippers at Lake Charles, Westlake and West Lake Charles, Louisiana (the Lake Charles 

area) for traffic to Mexico or New Orleans. In its Decision No. 44. the STB found that 

these Lake Charles area shippers suffered competitive harm through loss of the competitive 

joint-line alternative of KCS originating traffic and interchanging that traffic to UP." The 

STB found that the CMA Agreement did not adequately deal with this "monopoly 

bottleneck" condition and J-rected that Applicants open all Lake Charles area traffic to BNSF 

access regardless of traffic destination, I have been asked by KCS to provide summary 

statistics on traf fic from and to the Lake Charles area and to assess what portion of that 

traffic is "monopoly bottleneck" traffic. 

3. BACKGROUND 

Applicants' agreement with BNSF grants BNSF trackage rights over SP track between 

Houston and Iowa Junction. LA. (near Lake Charles, LA) and sells to BNSF the SP track 

from Iowa Junction to Avondale (near New Orleans). In the .Avondale area and near West 

' The B.NSF agreement was intended to address competitive issues raised by the 
merger. The CMA Agreement n.ade certain amendments to the BNSF Agreement intended to 
address concerns of the chemical manufacturers. 

- This loss of a competitive alternative occurs because after the merger Applicants will 
control both the sin^ie-line UP/SP routing alternative and the joint line KCS-UP/SP 
alternative. Applicants are said to have "monopoly bottleneck" control over the traffic at 
issue. 
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Bridge Junction. BNSF receives trackage rights over UP's and SP's line. The trackage 

rigiits BNSF receives are for overhead traffic only.' 

Along each tine segment in the BNSI- Agreement. BNSF was granted access only to 

2-to-l points, i.e.. "...only to industries which are presently served (either directly of by 

reciprocal switch) only by both UP and SP and by no other railroad..."."' However, 

according to UP/SP. there were no 2-to-l industries in Louisiana and. therefore, no access 

was grain .d. 

Before it was later modified, the CMA Agreement granted access specifically to 

shippers open to all of UP. SP and KCS at Lake Charles and Westlake for traffic " ..(a) to. 

from and via New Orleans, and (b) to and from points in Mexico, with routings via Eagle 

Pass. Laredo (through interchange with Tex Mex at Corpus Christi or Robstown ) or 

Brownsville, Texas."' On brief, the Applicants extended this relief to incorporate West 

Lake Charles traffic open to SP and KCS." The CMA Agreement modified the original 

BNSF Agreement and granted BNSF access to less than $5 million of Lake Charles area 

traffic destined to New Orleans or Mexico. 

In its decision, the STB imposed the CMA Agreement as a condition to its approval 

of the merger, including its provisions regarding BNSF access at Lake Charles. However, 

the STB also recognized that plastic and chemical shippers in the Lake Charles area have 

See BNSF Agreement, Secfions 5a), 5b), and 5g). 

* See BNSF Agreement, Sections 5. 

* See CMA Agreement, Section 8. 

" See STB's August 12th decision, page 152. 
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access to both SP and KCS. •"lb]ut KCS must interline with UP or SP to provide efficient 

routings to the New Orleans. Houston, and St. Louis gateways. Thus, while these shippers 

now benefit from direct rail competition, an unconditioned merger would place all their 

efficient rail routings under applicants' control." The KCS - UP/SP joint-line routing 

competes with an independent UP/SP single line routing "...giving applicants control of a 

'bottleneck' for these movements,"̂  

In finding the CMA Agreement inadequate to resolve the "bottleneck" problem, the 

STB directed Applicants to modify the Agreements regarding Lake Charles area traffic in 

two ways: 

1. Applicants must remove the routing restrictions which limit traffic "..,(a) to. from and 

via New Orleans, and (b) to and from points in Mexico, with routings via Eagle Pass. 

Laredo (through interchange with Tex Mex at Corpus Christi or Robstown ) or 

Brownsville. Texas." 

2. Applicants must permit interchange of this traffic at Texarkana. Texas, and 

Shreveport. Louisiana between BNSF and KCS.** 

The effect of the STB modifications was to open aU Lake Charles area traffic to 

BNSF. increasing BNSF access by about $130 million of Lake Charles area traffic regardless 

of destination, that is. without regard to the competitive effect of the merger on each traffic 

movement As a result. BNSF's access to Lake Charles area traffic was expanded from the 

See STB's August 12th decision, page 152. 

* See STB's August I2th decision, pages 153 and 154, 
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less than $5 million contained within the CMA Agreement to now give BNSF access to 

$134,9 million of traffic. The STB also permitted BNSF and KCS to interchange traffic at 

Texarkana and Shreveport saying the interchange provision "...will have the principal effect 

of substituting a KCS-BNSF joint-line movement via Texarkana and Shreveport for the 

existing KCS-UP joint-line movement via Texarkana.'̂  

4. TRAFFIC DESCRIPTION 

The STB s "monopoly bottleneck" condition deals with traffic originatins or 

tenninating at three stations: Lake Charles. West Lake Charles, and Westlake. The physical 

location of these 3 stations is described in the Verified Statement of KCS witness Kenneth D. 

Clark and illustrated on the map attached thereto. 

The 3 stations involved generate $99.4 million of originated traffic and receive $35.5 

million dollars of terminated traffic. Originated traffic is described in Table 1. 45% of the 

originated traffic is generated at West Lake Charles. 39% is generated at Westlake and the 

remaining 16% is generated at Lake Charles. KCS originates 55% ofthe traffic: SP 

onginates 38% of the traffic and UP originates the remaining 7%. KCS originates 63% of 

its traffic from Westlake. 37% from West Lake Charles, and less than 1% at Lake Charles. 

Table 2 describes the $35.5 million of traffic terminating in the Lake Charles area. 

In contrast to the originated traffic. Lake Charles itself is the most important of the 3 stations 

and terminates 63% of the area's traffic. 28% of the traffic is terminated at West Lake 

Charles. 9% is tenninated at Westlake, KCS terminates 37% of the traffic: SP tenninates 

20% of the traffic and UP tenninates the remaining 42% (note that while UP originated only 

See STB's August 12th decision, page 153. 
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7% of the Lake Charles area traffic, it tenninates 42%). KCS tenninates 19% of its traffic 

at Lake Charles. 68% at West Lake Charles, and 13% at Westlake. 

5. MONOPOLY BOTTLENECK 

KCS Request for Conditions. 1 diagrammed and explained the state of affairs under 

which such a "bottleneck" is created. At page 178 and 179. I cited an example at West 

Lake Charles to illustrate "bottleneck" circumstances. That figure and the related discussion 

will be repeated here. 

Beginning at page 178 I said. 

For example. Montell Plastic's plant located at West Lake Charles has access 
to SP and KCS, Currently. Montell ships its product from its West Lake 
Charles plant to New Orleans. It has two independent rail routings prior to 
the merger: C) it can ship either KCS to DeQuincy. LA where KCS 
interchanges the traffic with UP. which takes the traffic to New Orleans: or 
(2) it can snip the traffic SP single-line from the plant to .New Orleans, After 
the merger, becau.se UP and SP will be merged, there will no longer be two 
independent rail route alternatives, as UPSP would be in eitfier m.ovement and 
would thus serve as "bottleneck" carrier. 

In Figure 3.5 following page 167 of KCS Reuuest for Conditions. I illustrated 

schematically circumstances where "bottlenecks" arise. Figure 3.5 is repeated on the 

following page as Exhibit 1 Industrial Site #6 is analogous lo the Montell plant and is 

served by both SP and KCS. but has a SP single-line and KCS-UP interline routing option. 

The merger eliminates this shipper's independent joint-line routing alternative because, post-

merger, UP/SP has "monopoly bottleneck" control over the traffic. A necessary but not 

sufficient conditi-.̂ n for such monopoly bottleneck traffic is that KCS must handle the traiTic 

at die Lak'̂  Charles area and interchange it with UP or SP. 
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Shipper not considered 2-to-1 by applicants. 
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In the Lake Charles area. KCS's originated traffic is 25% single line: 25% is 

interchanged to BNSF; 21% is interchanged to UP; and the remaining 29% is interchanged 

to eastern carriers. "Potential bottleneck" traffic must be from the sub-se' of this traffic 

originated by KCS and interchanged to UP. i.e.. 21% of KCS onginated traffic or $11.7 

million. Table 3 shows the detail of that traffic. 

Of the $11.7 million potential bottleneck of traffic. KCS interchanges 43% to UP/SP 

at Texarkana. 21% at DeQuincy. 19% at Kansas City, and 14% at Beaumom.'" However, 

much of this "potential bottleneck iraffic is not actual "bottleneck" traffic for a number of 

reasons which include: 

1, Much of the traf fic is terminated by carriers that have . boti neck at 

destination even before the merger, i.e.. the UP/SP merger will not create the 

bottleneck: it existed pre-merger. This includes much of the Conrail iraffic 

which Conrail terminates in the Northeast. 

2. For many of the markets served by KCS-UP. alternative routings exist that do not 

involve UP or SP. For example, traffic currently handled by KCS-Kansas Citv-UP-

Salt Lake City may alternately be handled by KCS-Kansas Citv-BNSF-Salt Lake City. 

96% of the Texarkana interchanged traffic is forwarded by 
UP/SP to eastern carriers at East St. Louis. 
84% of the DeQuincy traf fic is interchanged to eastern carriers 
at New Orleans. 
56% of the Kansas City traffic is interchanged to UP for 
tennination primarily in the western states of California. 
Nevada. Utah. Washington or Oregon. 43% of the Kansas 
City traffic is interchanged to CNW for termination into their 
territory, 
65% of the Beaumont interchanged traffic terminates at the 
Mexican border points. 28% terminates at Houston. 



These two factors explain why the Kansas Cit> interchanged portion of the "potemial 

bottleneck" traffic is nol actual "bottleneck" traffic. 

Table 4 provides infonnation regarding traffic temiinated in the Lake Charles area. 

4% is KCS single line; 11% is interchanged from BNSF; 41% is interchanged from UP/SP: 

and the remaining 43% is interchanged from eastern carriers. Any "bottleneck" traffic 

would be from the 41% or $5.5 million tenninated by KCS after interchanging with UP; 

however. KCS receives 91% of this traffic at Kansas Cii>. which we have already seen is not 

a junction point for actual "monopoly bottleneck" traffic problems, 

6. APPROPRIATE REMEDY 

Competitive hann exists when merging partners are able to profitab'y increase rates 

and/or reduce .service as a consequence of market power gained through the merger. The 

STB's policy is to ameliorate in the least intnisive manner the competitive hann caused by 

mergers with conditions leaving, to the extern possible, shippers wilh neither more nor less 

competition for their traffic than existed pre-merger." 

-Bottlenecks" created by mergers cause competitive hami to shippers by reducing 

hippers' competitive alternatives. While the STB did address the competitive hann done to 

shippers such as Montell. it wem much too far by graming access to all $134,9 million of 

Lake Charles area traffic to cortect the -'bottleneck" problem that existed for a much smaller 

segment of traffic. For the "non-bottleneck" traffic the STB added an independem routing 

alternative (that is. an independem BNSF single-line or joint-line routing altemahve) for 

substamial trafiic that will not suffer competitive hann. As reflected in Table 1, "KCS 

See page 100 of the STB's Augurt 12lh decision. 
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single-line" and "KCS interlining with Easiem" can-iers constitutes 54% of the traffic 

originated in Lake Charles. Providing BNSF access in Lake Charles will add an independem 

alternative for this iraffic. so long as BNSF can serve the destination or interchange with a 

carrier who can serve the destination. This, in effect, will create the potential for three 

independent routings where only two existed before. 

It is clear thai in resolving the competitive harni arising from the "bottlenecks" 

created in the Lake Charles area, the STB was not aware of the modest extent of the 

"monopoly bottleneck" problem in need of any remedy. Referring again to Tables 1 and 2. 

the primary potemial "monopoly bottleneck" interchange points are Beaumont. DeQuincy. 

Texarkana. and Kansas City, As discussed above. Kansas City is not the site of acnial 

"monopoly bottleneck" traffic. The STB decision resolves any "monopoly bottleneck" 

problems wiuch might otherwise exist at Texarkana by prescribing that KCS be ailowed to 

interchange with BNSF at Texarkana. 

The two remaimng "potential bottleneck" interchange points are DeQuincy and 

Beaumont: 

Af DeQuincy the vast majority of the KCS/UP traffic is interchanged with eastem 

can-iers at New Orleans, I recommend that a Lake Charles interchange be pemiitted to 

replace the lost KCS-UP DeQuincy interchange. This interchange could be accomplished by 

granting KCS the necessary trackage rights over SP's track and bridge between Westlake, 

and Lake Charles or by having SP serve as an intemiediate switch carrier (charging rates no 

higher than those includ.̂ d in the CMA and BNSF agreemems). BNSF must then be 

permitted to interchange KCS traffic at Lake Charles. 
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Al Beaumont most ot the Lake Charles area interchanged traffic terminates at the 

Mexican border points or at Houston. For the Mexican traffic, the provisions of the CMA 

agreement ameliorate competitive harm by imposing a BNSF originated altematlve 

independent route. Due to the grant of Tex Mex's responsive application, tht Mexican 

traffic also has a KCS-Tex-Mex independent alternative through Laredo, fhe small segment 

of the Lake Charles area traffic temiinated in Houston will lose an independent competing 

route alternative unless some provision is made for these shippers; however, providing BNSF 

access to aj] Lake Charles area traffic to address this modest bottleneck problem is clearly a 

monumental oven-each. One alternative remedy would be to allow KCS to interchange Lake 

Charles area traffic with BNSF at Beaumont. - Further, if Tex Mex is permitted to service 

this iraffic at Houston in connection with KCS. it would also relieve the "monopoly 

bottleneck" for these shippers. 

The modest addition of the KCS/BNSF interchanges at Beaumont and Lake Charles in 

conjunction with KCS's pre-existing interchanges with BNSF and Eastem can-iers for Lake 

Charles area traffic also addresses the Board's siorage-in-transit (SIT) issue. With these 

additional interchanges. KCS • stains an routing independent of UP/SP to all major markets, 

and shippers will maintain the level of pre-merger competition, rather than adding a third 

carrier to the market. 

This expansion of interchanse authority is necessary because, while KCS can already 
interchange Lake Charles area traffic with BNSF at Beaumont. BNSF cannot use its newly 
acquired trackage rights over SP's track between Beaumom and Housion without the 
additional auih )riiy requested. 

10 



7. CONCLUSION 

The Board has erred in concluding that the merger causes bottleneck monopoly 

problems for Lake Charles iraffic. Given the voluminous set of issues faced by the Board 

and the Lake Charles monopoly bottleneck example in the record, this error is quite 

understandable. However, a closer examination of the Lake Charles traffic indicates that the 

monopoly bottleneck problem is insignificant. The problem can be addressed by allowing 

KCS to interchange Lake Charles traffic with BNSF at Beaumont and Lake Charles. If the 

CMA extension is endorsed, allowing KCS to interchange with either BNSF or Tex Mex at 

Beaumont would also solve the problem. The alternative solution proffered by the Board, 

granting BN access to all Lake Charles traffic, is a substantial overreach entirely inconsistent 

with Board policy. 

11 
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VERIFICATION 

I . Curtis M. Grimm, certify under penalty of perjury, that to the best of my knowledge, the 

foresioinc is tme and correct. Executed .'\ugust 31. 1996. 

Curtis M. Grimm 
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VERIFIEF) STATEMENT OF TO.M J. NELSON 

My name is Tom J. Nelson, and I am Director of Joint Facilities and Contracts for The 

Kansas Citv Southem Railwav Company ("KCS 't 1 have testified earlier in this proceedins. 

and m> previous Verified Statement appears in KCS-32, 'Response of The Kansas City Stnahem 

Railwcv,- Company to Application for Terminal Trackas;e Rights ", filed in Docket No. 32760 

(Sub-No. 9) on .March 29, 1996. .Mv job desciiption and work experience and qualifications are 

set forth in that Verified Statement. 

My purpose in offering testimony in this Verified Statement is to identify and authenticate 

the KCS business records referred to in the foregoing Petition for Reconsideration and to 

substantiate discussion of the content and import of those records as set forth in that Petition for 

Reconsideration. The joint facility contracts and deeds covering the rail facilities at Westlake 

and West Lake Charles, Louisiana and die joint KCS/SP operations of those joint facilities, all 

as identified and discussed,fa tbe foregoing Petition for Reconsideration, are business records 

-A't W^' 
of The Kansas City Southon RlUway Company, maintained in the ordinary course of KCS's 

business, prepared conte: 

hav e recourse to and reiy t̂ poft̂ ĵ tii 

du'ies. The descriptions of dhe 

forth m the foregoing Petition 1 

These .Agreements 

been designated Highly Coi 

relied on in 

0001455 K through HC OOOlSt 

. <» 

''U 
KCS's Petition roc 

to the transactions which they purport to document, and I 

of those documents in the course of my regular 

t of those Agreements and their co ntents, as set 

lon are accurate, tme. and correct. 

«ensitivf infonnation. and they therefore have 

copies of die Agreements referred to and 

hereto as document numbers HC 

i^tttetnby reference. 
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VERIFICATION 

STATE OF MISSOURI ) 
) ss. 

COUNTY OF JACKSON ) 

I . Tom J. Nelson, being first duly sworn upon my oath state that I have read 

the forecoimi statement and the contents thereof are true and correct as stated. 

Tom V. Nelson 

Subscribed and sworn to before me this day of August. 1996. 

•.y 

Notkrv Public 

My Commission Expires: 

M I M J L \ 
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I L A O E L P H I A , P E N N S Y L V A N I A 

DETROIT, MICHIGAN 

NEW YORK, NEW YORK 

P I T T S B U R G H , PENNSYLVANIA 

H A R R I S B U R G , PENNSYLVANIA 

W R I T E R ' S DIRECT N U M B E R 

(2C2) 828-1220 

PEPPER, HAMILTON & SCHEETZ 
ATTORNEYS AT LA>X 

1 3 0 0 NINETEENTH STREET, N.W. 

WASHINOTON, O.C. 2 0 0 3 6 - 1 6 8 5 

' ( 2 0 2 ) 8 2 6 - 1 2 0 0 

TELEX CABLE ADDRESS: 4 4 0 6 5 3 (ITT) 
F A X : ( 2 0 2 ) 8 2 8 - 1 6 6 5 

September 3, 1996 

Via Hand-Delivery 

Honorable Vernon A. Williamc 
Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20549 

£.MTERED 
Offic« of th« S«cr«taiy 

S5P 1 »9* 

Part of 
Public Rflcorif 

W I L M I N G T O N , DELAWARE 

BERWYN, PENNSYLVANIA 

W E S T M O N T , NEW JERSEY 

L O N D O N , E N G L A N D 

MOSCOW. RUSSIA 

Re: Finance Docket No. 32760 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above referenced proceeding 
are the o r i g i n a l and 20 copies of Geneva Steel's P e t i t i o n f o r 
C l a r i f i c a t i o n (GS-;). I n addi t i o n , we are simultaneously f i l i n g 
the o r i g i n a l and 20 copies of the highly c o n f i d e n t i a l Appendix t o 
the P e t i t i o n f o r C l a r i f i c a t i o n (GS-4) t o be fi l e ( d under seal. 
Also, enclosed i s a 3.5 inch d i s k e t t e containing the P e t i t i o n f o r 
C l a r i f i c a t i o n i n WordPerfect 5.1. 

Geneva Steel ("Geneva") has served the h i g h l y 
c o n f i d e n t i a l Appendix t o the P e t i t i o n only on outside counsel 
where Geneva i s aware t h a t such counsel have executed the highly 
c o n f i d e n t i a l undertaking issued i n Decision No. 2 i n the above 
referenced docket. The u n r e s t r i c t e d P e t i t i o n f o r C l a r i f i c a t i o n 
has been served on a l l p a r t i e s of record. 

Geneva Steel w i l l provide the Highly C o n f i d e n t i a l 
Appendix t o the outside counsel of any party who i s e l i g i b l e t o 
receive h i g h l y c o n f i d e n t i a l niaterial and who provides Geneva with 
copies of an executed highly c o n f i d e n t i a l undertaking. I n order 
t o receive such copies, please contact Michelle Morris at (202) 
828-1220. 

County^ 



PEPPER, HAMILTON & SCHEETZ 

September 3, 1996 
Page 2 

An extra copy of the Petition for C l a r i f i c a t i o n and 
Appendix i s a!^o enclosed. Please date stamp this additional 
copy and return i t to our messenger. 

Thank you for your assistance. 

Sincerely, 

Michelle J . Morris 

cc: A l l parties of record 

Enclosure 
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\ y \ Publte Record 

BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKr'̂  NO. 3 2760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER 

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 

COMPANY, SPCSL CORP., AND THE DENVER 
AND RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR CLARIFICATION 

Geneva Steel Company ("Geneva") seeks c l a r i f i c a t i o n of 

the co n d i t i o n imposed on the approval of the primary t r a n s a c t i o n 

that requires modification of e x i s t i n g Union P a c i f i c ("UP") or 

Southern P a c i f i c ("SP") contracts w i t h shippers at 2 - t o - l points 

to provide Burlington Northern Santa Fe ("BNSF") w i t h access to 

at least 50 percent of the t r a f f i c volume. 49 C.F.R. § 1117.1; 

Finance Docket No. 32760, Union Pac i f i c Corp.. et a l -- Control 

and Merger -- Southern P a c i f i c Rail Corporation, et a l . . 

(decision served August 12, 1996) (hereinafter "UP/SP Decision") 

at 13 n.lB. Geneva believes that under the purposes animating 

the Surface Transportation Board's ("STB") "contract m o d i f i c a t i o n 

condition" that 

(1) a shipper must bear no negative consequences as a 
r e s u l t of accepting a b i d from BNSF f o r at least 
50 percent of i t s volume: 



(2) a shipper must be free to specify which p o r t i o n of 
i t s contract volume, up to 50 percent of i t s t o t a l 
l a i l t r a f f i c , w i l l he granted co BNSF; and 

(3) a shipped: must be free to specify when the b i d 
proposal from BNSF may be entertained. 

Based upon recent discussions w i t h UP, Geneva believes that UP 

disagrees that the STB's contract modification condition has 

these three a t t r i b u t e s . Geneva asks the STB to c l a r i f y that the 

contract modification aoes possess these three essential 

ch a r a c t e r i s t i c a r which are c r i t i c a l to g i v i n g the cond i t i o n 

p r a c t i c a l meaning i n the marketplace.^ 

PRELIMINARY STATEMENT 

An explanation of how t h i s p e t i t i o n f o r c l a r i f i c a t i o n 

may impact Geneva's i n t e r e s t s requires a discussion of c e r t a i n 

commercial information which i s extremely c o n f i d e n t i a l and 

sen s i t i v e to Geneva. This includes information which Geneva's 

outside counsel cannot even share w i t h Geneva because i t was 

received under the Highly Confidential r e s t r i c t i o n s of the 

pr o t e c t i v e order i n t h i s case. To raise the issues which the 

Journal of Commerce a r t i c l e shows to be i n need of general 

c l a r i f i c a t i o n and to resolve Geneva's s p e c i f i c concerns which 

implicate highly c o n f i d e n t i a l information, Geneva has adopted the 

fo l l o w i n g approach. 

1. The important p r a c t i c a l consequences of c l a r i f y i n g the 
meaning of the contract modification condition were the subject 
of an August 21, 1996 a r t i c l e i n the Journal of Commerce. That 
a r t i c l e i s attached hereto as Exhibit A. 
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This p e t i t i o n f o r c l a r i f i c a t i o n has been w r i t t e n as a 

document appropriate f o r the public f i l e and raises c l a r i f i c a t i o n 

issues of general i n t e r e s t . Attached to t h i s p e t i t i o n i s a 

hi g h l y c o n f i d e n t i a l Appendix which i s being f i l e d under seal and 

served only on outside counsel f o r p a r t i e s who are known to have 

executed the Highly Confidential undertaking of the p r o t e c t i v e 

order i n t h i s case. Exhibit 1 i n the Appendix i s the v e r i f i e d 

statement of Ralph D. Rupp, Manager-Traffic of Geneva. Mr. 

Rupp's v e r i f i e d statement sets f o r t h the p o r t i o n of Geneva's 

c l a r i f i c a t i o n request that i s s p e c i f i c to Geneva. E x h i b i t 2 i n 

the Appendix contains highly c o n f i d e n t i a l information subject to 

the p r o t e c t i v e order i n t h i s case which cannot and has not been 

made available by Geneva's outside counsel to Geneva. 

I d e n t i f y i n g references to the material i n E x h i b i t 2 w i l l be m.ade 

i n t h i s public p e t i t i o n f o r c l a r i f i c a t i o n . Those references, 

however, w i l l not disclose any of the content of that material 

which i s covered by the p r o t e c t i v e order i n t h i s case. 

DISCUSSION 

I . THE BACKGROUND OF 1, CONTRACT MODIFICATION CONDITION. 

A. The Record 

In order t o address the extensive anticompetitive 

impacts of the primary transaction on 2 - t o - l points, UP and SP 

entered i n t o a settlement agreement wit h BNSF. The settlement 

agreement gives BNSF actual operational access to shippers at a l l 

2 - t o - l p oints. Despite the unprecedented scope of the r i g h t s 

extended BNSF under the settlement agreement, many p a r t i e s i n the 

-3-
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case argued, i n t h e i r March 29, 1996, comments tha t these r i g h t s 

d i d not p r a c t i c a l l y preserve the pre-merger competitive 

environment. 

One important shipper trade association, the Chemical 

Manufacturers Assoc i a t : ..n ("CMA"), however, s i g n a l l e d that i t 

would be s a t i s f i e d t h a t competition would be preserved i f 

Applicants cculd meet a discrete l i s t of conditions. As counsel 

fo r CMA explained at the July 1, 1996 o r a l argument (Tr. 123), 

"those conditions . . . dealt p r i n c i p a l l y w i t h g i v i n g BNSF access 

to more t r a f f i c , w i t h making c e r t a i n operational improvements that 

would f a c i l i t a t e BNSF's a b i l i t y and incentives t o compete" -- what 

CMA saw as "the m.ain issue" (Tr. 122). (See also Tr. 77, 79-80). 

This l i s t became the basis of the negotiations which produced the 

CMA settlement agreement. 

In i t s paragraph 3, the CMA agreement contains the 

f o l l o w i n g p r o v i s i o n (UP/SP-219, A p r i l 19, 1996, Settlement 

Agreement, at 2) : 

"E f f e c t i v e upon consummation of the UP/SP 
merger, UP/SP s h a l l modify any contracts w i t h 
shippers at ' 2 - t o - l ' points i n Texas and 
Louisiana so that at least 50% of the volume 
i s open t o BN/Santa Fe." 

The Applicants viewed paragraph 3 of the CMA agreement as 

providing f o r a "modification of shipper contracts to allow 

BN/Santa Fe t o compete at once f o r h a l f of every shipper 

t r a f f i c . " UP/SP-266, June 28, 1996, at 3 n . l . ^ The Applicant;! 

2 CMA i t s e l f explained that the contract m o d i f i c a t i o n paragraph 
"IplJS^ides UP/SP w i l l release at least 50% of any ^usiness^^^^^^ 
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agreed t o t h i s p r o v i s i o n "to eliminate any possible issue w i t h 

regard t c the c o r r i d o r of special i n t e r e s t to CMA," by 

"rel e a s [ i n g ] from contractual commitments at least 50% of the 

volume of business of every ' 2 - t o - l ' shipper i n Texas and 

Louisiana." UP/SP-230, A p r i l 29, 1996, Rebuttal Narrative at 18. 

Nevertheless, UP stated thac "[w]e don't a n t i c i p a t e any sizable 

changes i n t r a f f i c diversions or t r a f f i c flows because of the CMA 

agreement." Petersen Reply Deposition, May 8, 1996 at 295-96. 

BNSF's understanding of paragraph 3 was s i g n i f i c a n t l y 

d i f f e r e n t than UP's. Certain concepts tracked. For example, 

BNSF witness Ice noted "UP/SP w i l l modify a l l contracts w i t h 

shippers to 2 - t o - l points i n Texas and Louisiana so as to open at 

least 50% of the volume to BN/Santa Fe." BN/SF-54, A p r i l 29, 

1996, V.S. Ice at 2. And BNSF witness Kalt recog-ized the "CMA 

Agreement . . . c l a r i f i e s the scope of 2-1 and new shipper access 

by BN/Santa Fe, providing, f o r example, f o r CMA shippers w i t h 

e x i s t i n g contracts w i t h UP or SP to be able to convert up to hal f 

of t h e i r contract volumes to BN/Santa Fe." BN/SF-55, A p r i l 29, 

1996, V.S. Kalt at 9. 

BNSF witness Rose's v e r i f i e d statement, however, 

off e r e d a d i f f e r e n t perspective. Rose began w i t h the e f f e c t s of 

the contract m o d i f i c a t i o n (BN/SF-54, A p r i l 29, 1996, V.S. Rose at 

3) (emphasis supplied): 

2. (...continued) 
subject t o contracts at ' 2 - t o - l ' points i n Texas and Louisiana. 
This w i l l enable BNSF to compete f o r t h i s business e a r l i e r than 
i t otherwise would be able t o . " CMA-12, June 3, 1996, B r i e f at 
3 . 

J 
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"\ " J " a d d i t i o n , opening 50% of the volume of 
^ under contracts at 2 - t o - l points i n 

Te.xas and Louisiana to bidding by BN/Santa Fe 
and granting access to a f r a c t i o n of the 
t r a f f i c at West Lake, Shreveport and 
Texarkana w i l l increase the t r a f f i c volume 
open to competition immediately, although 
ggfeg|aatial tonnaqo w i l l r^n^y^ c ^ ^ i £ ^ l _ ^ 
UP/SP or otherwise unav^il^hio PN^^anLri ' 

Mr. Rose also disclosed an understanding which never was 

confirmed by Applicants but which, i n e f f e c t , was subsumed hy the 

contract modifrcation condition imposed by the STB i n i t s 

decision ( i d . ) : 

"We also understand that, a f t e r one year 
bidding w i l l be opened on the business of any 
customer i n an area covered by the BN/Santa 
Fe Agreements who signed a contract w i t h UP 
or SP m a n t i c i p a t i o n of the UP/SP merger 
and opening up the business of such shipp4rs 
to new competition would be an important 
element m making competitive options 
meaningful." 

S i m i l a r l y , BNSF witness Owen indicated that f u r t h e r 

access would be required f o r BN/SF to have " s u f f i c i e n t density to 

keep service competition i n the Central Corridor ' a l i v e and 

w e l l . ' " I n p a r t i c u l a r , Mr. Owen stated that "BN/Santa Fe must 

have access t o t r a f f i c at the several important two-to-one points 

i n Utah and Nevada." BN/SF-54, A p r i l 29, 1996, V.S. Owen at 15. 

Several weeks l a t e r i n his deposition, Mr. Rose 

expanded f u r t h e r on his understanding of the contract 

m o d i f i c a t i o n p r o v i s i o n of the CMA settlement agreement (Rose 

Deposition, May 10, 1996 at 119-20): 

bv thl '^{iP/'^c^i' '^y^'^^' ' '^y° opening of the contracts 
by the UP/SP, do you have any idea of what methodology 

•y 
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they w i l l use to select contracts or contract volumes 
t o open t o BN/SF bidding? 

A No, I don't. Again, I t h i n k a reasonable business 
approach would be to allow the customers to make that ̂  
determination of what contracts w i l l be open, and that s 
what I'm assuming i s inherent i n that agreement. 

Q. Could your a b i l i t y t o compete f o r t r a f f i c be 
impeded i f there are volume incentives i n the UP or SP 
agreements wit h t h e i r customers? 

A. I f those volume incentives were not released or 
reliniguished, yes. 

Q JDo you have any understanding w i t h regard -- from 
UP/SP as to hew they may t r e a t any volume incentives which 
may e x i s t i n these contracts? 

A No I don't have any understanding. But again, my 
business understanding of the conceptual framework of t . . -
agreement says that they would be r e l i n q u i s h i n g those 
customers from those incentives. 

Q. But that's your i n t e r p r e t a t i o n , you don't get that 
from any discussion --

A. That's correct." 

I n l i g h t of the record, the Department of 

Transportation i n i t s b r i e f recognized that preservation of 

competition requires transforming the contract m o d i f i c a t i o n 

p r o v i s i o n i n the CMA agreement i n t o a broad-based con d i t i o n 

applicable t o every 2 - t o - l point that BNSF would serve under the 

BNSF settlement agreement. Thus, i n i t s June 3 b r i e f , DOT 

strongly urged that "as i n the CMA settlement, the STB should 

order the Applicants t o open t h e i r contracts w i t h shippers on the 

Central Corridor at two-to-one points u n t i l the BNSF has access 

to f i f t y percent of the t r a f f i c . " DOT-4, June 3, 1996, B r i e f at 

41. 
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B. The STB Decision 

In i t s decision, the STB offered the pu b l i c i t s 

assurance that "the BNSF trackage r i g h t s w i l l allow BKSF t o 

r e p l i c a t e the competition that would otherwise be lose when SP i s 

absorbed i n t o UP." (UP/SP Decision at 145). In doing so, the 

STB stated - - "because so much depends on BNSF's performance" 

(UP/SP Decision at 134) -- that i t had devised a d d i t i o n a l 

conditions to " d i r e c t l y address[ ] both the competitive problems 

that have been raised w i t h the BNSF agreement and the CMP. 

agreement and concerns about whether BNSF w i l l have s u f f i c i e n t 

t r a f f i c t o compete e f f e c t i v e l y . " (UP/SP Decision at 106). In 

p a r t i c u l a r , w i t h respect to the CMA contract m o d i f i c a t i o n 

p r o v i s i o n , the STB required that " t h i s p r o v i s i o n be modified by 

extending i t t o shippers at a l l 2 - t o - l points incorporated w i t h i n 

the BNSF agreement, not j u s t 2 - t o - l points i n Texas and 

Louisiana" (UP/SP Decision at 146) . 

I I . THE CONTRACT MODIFICATION CONDITION IS A REMEDIAL PROVISION 
THAT SHOULD BE LIBERALLY CONSTRUED TO IMPLEMENT ITS PURPOSE. 

The purpose of extending the contract m o d i f i c a t i o n 

p r o v i s i o n t o " a l l 2 - t o - l points [ i s to] help ensure that BNSF has 

immediate access to a t r a f f i c base s u f f i c i e n t to support 

e f f e c t i v e trackage r i g h t s operations." (UP/SP Decisio.i at 146). 

This condition, as wi t h the other " [b]road-based conditions" 

imposed in the STB's decision should be implemented in a way "to 

-8-



r e p l i c a t e the competition that would otherwise be l o s t when SP i s 

^ absorbed i n t o UP." (UP/SP Decision at 14 5).^ 

t 

h . The Shipper Should Bear No Negative Consequences On The 
T r a f f i c Retained Bv UP I f I t Accepts A Bid From .BNSF,. 

Ra.^i t r a n s p o r t a t i o n contracts, especially covering 

large volume requirements over substantial time frames, ofte n 

have volume incentive p r i c e and service conditions." In such 

contracts, i f the shipper does not meet i t s minimum volume 

condition, i t can s u f f e r s i g n i f i c a n t negative consequences. As 

to p r i c e , the shipper may s u f f e r e x p l i c i t or i m p l i c i t economic 

penalties f o r f a i l u r e t o meet the minimum volume. As to service, 

the shipper may lose a guarantee of a p a r t i c u l a r operations 

service l e v e l required to meet i t s needs. 

A shipper must bear no negative conse(guences as a 

r e s u l t of accepting a b i d from BNSF f o r at least 50 percent of 

the volume pursuant t o the contract modification c o n d i t i o n . I f 

such negative consequences were to apply, the shipper's incentive 

to accept a superior BNSF quote would be undercut and, depending 

3 BNSF's understanding of the m.eaning of che STB's contract 
m o d i f i c a t i o n condition i s set f o r t h i n a l e t t e r dated August 30, 
1996 from BNSF's outside counsel to Geneva's outside counsel 
attached hereto as Exh i b i t B. 

4 Certain contracts of t h i s type involving 2 - t o - l points were 
deposited i n the document depository by Applicants under the 
highl y c o n f i d e n t i a l terms of the protective order. Copies of 
these contracts are included i n Exhibit 2A i n the h i g h l y 
c o n f i d e n t i a l Appendix t o t h i s P e t i t i o n ; a discussion of possible 
misimpressions on the record concerning these contracts i s 
included i n E x h i b i t 2B. As reported i n the Journal of Commerce, 
UP and SP themselves apparently do not yet have an accurate 
inventory of which contracts e x i s t f o r 2 - t o - l points much less 
t h e i r contractual terms. 

J 



on the nature and magnitude of the negative consequences, could 

be wholly destroyed. Any such r e s u l t could eviscerate the 

purpose of the contract modification condition and could 

transform the STB's ^surance to the shipping p u b l i c to r e p l i c a t e 

the p r o t e c t i o n of a competitive environment from a solemn promise 

i n t o a sham. See Appendix, Exhibit 2B. 

B. The Shipper Should Be Free To Specify Which Portion Of 
At Least 50 Percent Of I t s T r a f f i c Volume W i l l Be 

» Grant.ed To BNSF. 
* 

I n a competitive environment, a shipper would be free 

t c specify which p o r t i o n of i t s t r a f f i c i t wished t o make 

avai l a b l e t o a r a i l c a r r i e r . Naturally, the shipper would submit 

f o r b i d t h a t p o r t i o n of i t s contract volume f o r which BNSF could 

maximize economic benefits to the shipper. To r e p l i c a t e the 

' competitive environment here, the contract m o d i f i c a t i o n condition 

should permit the shipper -- rather than UP -- to specify which 

p o r t i o n of at least 50 percent of i t s t r a f f i c volume w i l l be 

ava i l a b l e t o BNSF. 

C. The Shipper Should Be Free Tc Specify When The Bid 
Proposed From BNSF Mav Be Lntertained. 

I n a competitive environment, a shipper i s free t o 

decide when i t wishes t o s o l i c i t a bi d from a r a i l r o a d f o r 

t r a n s p o r t a t i o n services. The competitive dynamic i s complex and 

f l u i d . To r e p l i c a t e i t , the contract modification c o n d i t i o n 

should enable the contract shipper to e n t e r t a i n a b i d from BNSF 

at any time from the e f f e c t i v e d-te of the c o n d i t i o n (on the 

consummation date of the primary transaction) u n t i l tx.-» 

-10-
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t e r m i n a t i o n date of the contract under which the t r a f f i c volume 

would otherwise move. 

roNCLUSION 

For the foregoing reasons, the STB should c l a r i f y the 

contract m o d i f i c a t i o n condition i n the manner s p e c i f i e d herein. 

Respectfully Submitted, 

John W i l l Ongman 
Marc D. Machlin 
Michelle J. Morris 
PEPPER, HAMILTON & SCHEETZ 
1300 19th Street, N.W. 
Washington, D.C. 20036 
(202) 828-1200 

Counsel f o r Geneva Steel Company 

Date: September 3, 1996 
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F A C S I M I L E 
2 0 2 - S 6 I - 0 4 7 3 

August 30, 1996 

John W i l l Ongman, Esq. 
Pepper, Hamilton & Scheetz -. •-• 
1300 19th Street, N.W. 
Washington, D.C. 2003C 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, et a l . -- Control and Merger --
Southern P a c i f i c Corporation, et a l . 

Dear Mr. Ongman: 

You have advised us that you intend to f i l e a p e t i t i o n f o r 
c l a r i f i c a t i o n of c e r t a i n aspects of Decision No. 44 and have asked 
that we state i n w r i t i n g , on behalf of Burlington Northern Railroad 
Company and The Atchison, Topeka and Santa Fe Railway Company 
( c o l l e c t i v e l y , "SN/Santa Fe"), BN/Santa Fe's understanding of the 
pr o v i s i o n of the A p r i l 19 CMA Agreement r e q u i r i n g t h a t "at least 
50% of che volume" of c e r t a i n contracts be "open to BN/Santa Fe" 
and of the Surface Transportation Board's August 12 decision 
r e q u i r i n g that the CMA Agreement be modified to extend i t to a i l 2-
to-1 points incorporated w i t h i n the BN/Santa Fe Agreement and t h a t , 
"immediately upon consummation of the merger, applicants must 
modify any contracts v/ith shippers at 2 - t o - l points * * * to allow 
BNSF access to at least 50% of the volume." Dec. No. 44, at 146. 

Applicants, i n order to induce CMA to drop i t s opposition to 
the UP/SP merger, consented to the CMA prov i s i o n ( f o l l o w i n g which 
BN/Santa Fe also consented), and the Board imposed the a d d i t i o n a l 
condition, which UP/SP have announced they w i l l acctpt. The pur
pose of both the CMA Agreement provision and the Board's extension 
of i t was to open up a d d i t i o n a l t r a f f i c at 2 - t o - l points t o m.ean-
i n g f u l competition from BN/Santa Fe. I t was p l a i n l y che Board's 
expectation that BN/Santa Fe would capture a signi::icant amount of 
t r a f f i c from, such competition; the Board was concerned about 
whether BN/Santa Fe would have s u f f i c i e n t density support i t s 
trackage r i g h t s operations and intended bi^V^anta • i' t o obtain 
"immediate access to a t r a f f i c base s u f f i c i e n t t o support e f f e c t i v e 
trackage r i g h t s operations." Dec. No. 44, at 146. 
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Both the CMA Agreement provision and the Board's extension of 
i t woS?d be v i r t u a l ^ shams - and would not serve the Board'3 pur
pose of ensuring immediate, meaningful competition and providing 
fiS/Santa Fe w i t h a l i k e l y source ot added t r a f f i c density -- i f 
UP/i? could e f f e c t i v e l y penalize a shipper f o r choosing BN/Santa Fe 
to c L r v a percentage of i t s t r a f f i c . UP/SP could -- i f the con-
t J a c r p r o v i s l o n and the Board's condition are not construed to 
p S c L d e t h e . f r o - doing so - penalize such a shipper an several 
ways. Among others: 

• Many contracts contain incentives f o r higher volumes or 
prSvi^ions that impose s u b s t a n t i a l l y higher charges i f 
the shipper f a i l s to meet minimum volume requirements 
BN/sJntS Fe often may have no r e a l i s t i c chance of 
counteracting the value of those volume incentive 
p?oJisions i n bidding f o r only h a l f the volume of the 
Current contracts unless the STB's decision and the CMA 
Agreement mean that these volume provisions must be 
r I s c i n S d ( i n a way that does not leave the shipper worse 
o f f ) or, at the shipper's option, any incentives pro
bated t i apply only to the closed p o r t i o n of the con-
t r a c t . 

• UP/SP might t r y to r e t a i n the shipper's business by 
o f f e r i n g concessions on the contract terms covering both 
?he open and closed portions of a reopened contract. 
BN/Santa Fe i s u n l i k e l y to be able t o match such aggre
gated concessions (offered on 100% of the volume) i f 
mk/Santa Fe i s l i m i t e d to bidding on h a l f the volume. 

oM/conta Fe believes that the CMA Agreement and the Board's 
con d i t i o n mSst be const^^^^^^ i n accordance w i t h t h e i r manifest i n -
t Z t n t t t o allow these scenarios under which ^h^PPf/^f.iVcS;-
^ ^ ^ ^ ^ ^ i L T d T o ^ s i ^ ^ S S i n a L r i n 
h l f t . ^ i n g ' a n d sT/en^thening BN/Santa Fe competition by increasing 
BN/Santa Fe density i n the affected c o r r i d o r s . 

Although the CMA Agreement and a d d i t i o n a l STB co n d i t i o n m j t 

^ t \ l T l n J r a c l ^Se ̂ ey point i s that the shipper must also have 

and a d d i t i o n a l STB condition. 

The most d i r e c t and clearest d^e^cTsion 

^uirbTtTccnttfue ^ ' . ^ r ^ ^ ^ 
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le a s t " and "access" (or "open") to require that UP/SP open up 100% 
of i t s contract volumes i n the affected points and corr i d o r s to 
competition. UP/SP and BN/Santa Fe would then compete head to head 
i n every case, wit h neither having an a r t i f i c i a l advantage over the 
other, and the r a i l r o a d o f f e r i n g the shipper a b e t t e r package would 
win the business. This i s the simplest and most d i r e c t way of 
ensuring that volume incentives and across-the-board sweeteners do 
not give UP/SP competitive advantages so great that they undermine 
what the Board was t r y i n g to accomplish by r e q u i r i n g UP/SP to open 
up contract volumes to competition. 

A more cumbersome and less e f f e c t i v e r e s o l u t i o n would be to 
construe the CMA Agreement and a d d i t i o n a l STB condition t o mean 
that a l l volume incentive provisions (whether incentives or higher 
charges f o r volume s h o r t f a l l s ) on contracts that are subject to 
being opened under the CMA Agreement and the Board's condition must 
be rescinded ( i n a way that does not leave the shipper worse o f f ) 
or the incentives pro-rated t o 50% volumes, at the shipper's 
option, and t h a t , i f UP/SP o f f e r s to modify any of the term.- of a 
contract w i t h a 2 - t o - l shipper, then the shipper must be permitted 
t o s o l i c i t a competitive b i d from BN/Santa Fe on a l l volumes to 
which UP/SP's o f f e r to modify applies. 

I t i s BN/Santa Fe's p o s i t i o n that the contract and condition 
must be construed i n one of these ways because any other construc
t i o n defeats t h e i r purpose and renders them v i r t u a l shams. Which 
of these constructions i s to p r e v a i l may require c l a r i f i c a t i o n from 
the Board. A contrary construction that allows UP/SP to penalize 
shippers f o r t a k i n g advantage of BN/Santa Fe competition, however, 
cannot be cor r e c t . 

Sincerely, 

Englfert, J r . 

Counsel f o r Burlington Northern 
Railroad Company and The 
Atchison, Topeka and Santa Fe 
Railway Company 
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V̂olume 
When asked about the 50% 

clause, a UP spokesman said, 
"That's a very good question. 
Our attorneys are wrestling 
with ihat right now." 

No timetable 

UP officials promise that 
they will communicate their de
cision as soon as possible, but 
there is no predetermined* 
timetable. UP and SP are ^e-" 
vievî ng their own contract data" 
before a finaJ decision is made. ' 

STB gave both UP and BNSF. 
a tight timetable, reqiuring de
tailed implementation plans by 
Oct 1. 

.•\ BNSF spokesman said the 
company is talking to shippers 
about tlie volume calculation 
process. BNSF contends that 
shippers basically will detennine 
the question. 'It's a contract by 
contracf situation and a com
modity by commodity siruation," 
tl-ie BNSF spokesman said. "If 
ciUTent contracts call for car
loads, it would be half of that. It 
will not all be one single form of 
measurement." 

Shippers have a major stake 
in the deflnition issue, since 
they have an incentive to seek 
inclusion in the renegotiation 
group if they think they can get 
a belter rate out of BNSF than 
they have now. 

Those who stay on the side
lines risk being outflanked. 

One striking fact is the lack 
of direction from an agency 
that for years has thrived on 
elaborate decisions — like the 
rest of the 290-page, single-
spaced merger approval uhat 
deals with issues such as track 
age rights in extensive detail. 

Key factors 

Those familiar with rail 
contracts believe UP must be 
evaluating these key factors re-
laUng to the 50% issue: 

• UP could ask the STB 
through a petition for reconsid-
erauon to better define the 
term, or ask the agency to set a 
date when 50% of the contracts 
could be put up for bids. 

open 
50% of every contract and use 
the enstmg standard in each 
pact, such as carloads. 

• Or it could decide to ex
pose all of the business moving 
under 50% of the contracts 
with the most favorable terms. 

• Another prospea is to use 
50% of Lhe commodities within 
each contract. 

• Customers could be asked 
which half of their contract 
busmess they want opened. 

• Still another choice is foi 
UP to consider one customer's 
multiple contracts and com
modities as a single entity and 
claim the 50% is based on the 
number of customers covered 
by contracts. 

• Once the company decides 
the broad question of which 
50% gets opened, it has to de
termine what volume means, be
cause there are several common 
methods of structuring rail con-
traa rates — induding carloads, 
ton-miles (one ton of freight 
hauled one mile) or tonnage. -

• Some insiders have argued 
that, without knowing every con
tract variable (such as dollar val
ue, carloads and ton-miles), it 
will be hard to defend UFs de
cision on whether to include or 
exclude a specific conuao. 

• If a carrier other than UP 
or SP is involved in the con
tract, UP has to '.-valuate 
whether renegotiation will hurt 
its share of tne r'.;venue and 
profit margin. 

Not in oversight 

STB ofTicials suggested that 
the decision not to define vol
ume more precisely was not an 
oversight, because the is.sue did-
not come up during oral argu
ment about the merger last-
month and was not specified in 
an agreement between UP and 
the Chemical Manufacturers As
sociation that was the basis for 
the 50% mandate. 

The agency's commitment to 
five years of close oversight of 
the merger's impact also could 
be a vehicle fot stepping in and 
mandating how the parties 
should resolve the issue. Any 
disputes that arise could be 
solved by arbitration. 

The contract definition proc
ess may be blunted in the fu
ture because SP claimed during 
the proceeding that 90% of its 
contracts will expire within a 
year after the merger is con
summated. The timing of UP's 
future contract expirations was 

I not revealed. 
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Vaffue Volume' 
demiition 
a boon to UP 
• The STB has created a 
question embracing 
hundreds of millions in 
post-merger business. 

BY RIP WATSON 
l O U I N A L OV COMMIBCB STAfP 

Union Pacific Railroad 
stands to make a mint from 
vague wording in last week's 
Surface Transportation Board 
decision approving its mam
moth rail merger with 
Southem Pacific Rail Corp. — 
if UP figures out . how to ma
nipulate hundreds of rail con
tracts to its advantage. ,., . r 

The 'Aug. 12 decisioii ' re
quires UP to expose to compet
itive bidding 50% of the con
tract volume for customers at 
points now served exclusively 
by UP and SP. 

Ihe STB has aUowed UP ri
val Burlington Northern Santa 
Fe the right to compete fbr $1 
billion in armual freight volume 
at those exclusively served 
points. By failing to define what 
volume means, that STB deci
sion gives UP free rein to de
cide how to determine the 50% 
figure. 

The story Is developing as a 
mystery, beca'ise both UP and 
SP say they don't yet know 
how. much contract business 
moves through those exclusive
ly . served locadotu, kno'wn in 
the merger lexicon as 2 to 1 
pointa. 

Once UP (and SP} determine 
what's . actually fn their con
tracts, UP will be in a posidon 
to dlcute the shape of the 

competitive playing field. 
For example, UP could 

choose to open the contracts 
with the lowest profit and pro
tect the higher-margin business. 

Thou^ UP and SP don't 
have contract details, industry
wide statistics from the Associ
ation of American Railroads 
show 69% of rail tonnage 
moved under contract in 1994, 
the . latest measurement year 
available. 

Applying that 69% figure to 
the $1 bUlion made available 
for competition means that UP 
can pick and choose from a 
pool of $690 million in contract 
frei^it ' .3? • 

If BNSF is ftoiuea out of 50% 
of the contracts by revenue, the 
effective amount of/business 
open fbr competition shrinks by 
$345 million, or 50% of die $690 
minion in contract tonnage. 

However. UP carmot make 
bottdm-Iine-based decisions 
until it has a handle on the 
profitability of each contract 

A further complication lies in 
the hex that UP does not have 
&. iy revenue, carload, routing 
and other information about SP 
contracts at 2 to 1 points that 
might be included in the 50% 
figure. An STB order early in 
the merger proceeding blocked 
SP from sharing contract detaib 
with UP until the deal is dosed 
on SepL 11. .. 

This is die kind of thing that 
will keep railroad commerce 
lawyers very busy for a long 
ttme." one industiy ofBdal said. 

UP ofBclais admit they tre 
stnimling with tbe issue. 

See VOLUME Page 6B 
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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branv":h 
12th Street & Co n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

808 347-n70 

Re: Finance Docket No. 32760, Union P a c i f i c Cor
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

^••_) Enclosed f o r f i l i n g i n the above-referenced proceeding 
please f i n d the o r i g i n a l and twenty (20) copies of the P e t i t i o n 
f o r C l a r i f i c a t i o n of Entergy Services, Inc., Arkansas Power & 
Light Company, and Gulf States U t i l i t i e s Company (ESI-27). Also 
enclosed i s a Wordperfect 5.1 di s k e t t e containing the t e x t of 
t h i s pleading. 

An extra copy of t h i s f i l i n g i s enclosed. Kindly 
i n d i c a t e r e c e i p t and f i l i n g by time-stamping t h i s copy and 
ret u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

SNT£MJ 
0«i»ofthaS«ct«Ury 

L5J Public 

Sincerely, 

Chri/top*- A. M i l l s Ch 
An Atto 
Arkans 
States 

/ f o r Entergy Services, Inc., 
Jov^er & Light Company, and Gulf 

t i l i t i e s Company 
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PACIFIC RAIL CORPORATION, SOUTHERN 
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ST. LOUIS SOUTHWESTERN RAILWAY 
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RAILROAD COMPANY 

Finance Docket 

PETITION FOR CLARIFICATION 
OF ENTERGY SERVICES, INC., ARKANSAS POWER & 

LIGHT COMPANY AND GUT.F STATES UTILITIES COMPANY 
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OF COUNSEL: 

Slover & Loftus 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 

Dated: September 3, 199 6 

ENTERGY SERVICES, INC. and i t s 
a f f i l i a t e s ARKANSAS POWER & 
LIGHT COMPANY and GULF STATES 
UTILITIES CCMPANY 

Wayne Anderson 
General Attorney-Regulatory 
Entergy Services, Inc. 
631 Loyola Avenue 
New Orleans, LA 70013 

C. Michael Loftus 
Christopher A. M i l l s 
Andrew B. Kolesar I I I 
1224 Seventeenth Street, N.W. 
Washington, D.C. 20036 
(202) 347-7170 

Attorneys and P r a c t i t i o n e r s 
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ESI-27 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

UNION PACIFIC CORPORATION, UNION 
PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY 
— CONTROL AND MERGER SOUTHERN 
PACIFIC RAIL CORPORATION, SOUTHERN 
PACIFIC TRANSPORTATION COMPANY, 
ST LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP., AND THE 
DENVER AND RIO GRANDE WESTERN 
RAILROAD COMPANSf-

Finance Docket No. 3 27 60 

PETITION FOR CLARIFICATION 
OF ENTERGY SERVICES, INC., ARKANSAS POWER & 

. . Z ^ T C Z P L I ^ ^ ̂ -̂n.K .STATES UTILITIES_COMPANI 

Entergy Services, Inc. ("ESI") and i t s a f f i l i a t e s 

) Arkansas Power . Light Company ("AP.L") and Gulf States U t i l i t i e s 

company ("GSU") ( c o l l e c t i v e l y , "Entergy")' hereby p e t i t i o n the 

' Board f o r c l a r i f i c a t i o n of Decision No. 44 i n t h i s proceeding 

served August 12.. 1996 ("Decision"), approving the common c o n t r o l 

and merger of Union P a c i f i c Railroad Company and i t s r a i l 

a f f i l i a t e s ("UP") and Southern Pa c i f i c Transportation Company and 

i t s r a i l a f f i l i a t e s ("SP") ( c o l l e c t i v e l y " a p p l i c a n t s " ) , subject 

to c e r t a i n conditions. 

one of the conditions imposed by the Board i n granting 

the merger a p p l i c a t i o n requires UP and SP to modify any contracts 

w i t h shippers at 2 - t o - l points incorporated w i t h i n the BNSF 

1 AP&L's name was recently changed to Entergy Arkansas, 
Tnr and GSU's name was recently changed to Entergy Gulf States, 
nc"' The f o r r a l r nlraes are used herein f o r consistency. 
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agreement,^ regardless of the state i n which they are located, 

t o allow BNSF access to at least 50% of the e x i s t i n g contract 

volume.^ Entergy requests c l a r i f i c a t i o n of t h i s condition i n 

two respects. F i r s t , the Board should make i t clear t h a t 50% of 

the contract volume of shippers presently served by only UP or 

SP, but w i t h p o t e n t i a l build-outs to (or b u i l d - i n s from) the 

other at a 2 - t o - l point under the BNSF agreement, must be opened 

up f o r p o t e n t i a l movement by BNSF upon completion of the b u i l d -

out or b u i l d in". Second, the Board should make i t clear t h a t 50% 

of the contract volume of each shipper at any 2- t o - l point must 

be opened to BNSF, and not merely 50% of the aggregate contract 

volume of a l l shippers, c o l l e c t i v e l y , at a 2 - t o - l p o i n t . 

BACKGROUND 

In the Decision, the Board granted Entergy's request 

f o r a condition a u t h o r i z i n g BNSF to i t s trackage r i g h t s over SP's 

Memphis-Houston l i n e under the BNSF agreement to serve AP&L's 

White B l u f f Generating Station i n Arkansas ("White B l u f f " ) upon 

completion of a bui l d - o u t from the plant to Pine B l u f f , Arkansas, 

which i s a 2 - t o - l point under the BNSF agreement, i n order to 

preserve t h i s plant's present competitive o p t i ^ - s . (See Decision 

2 "BNSF agreement" refers to the agreement between 
applicants and Burlington Northern Railroad Company and The 
Atchison, Topeka and Santa Fe Railroad company ( c o l l e c t i v e l y 
"BNSF") dated September 25, 1995, as amended by a supplemental 
agreement dated November 18, 1995 and a second supplemental 
agreement dated June 27, 1996. 

^ This c o n d i t i o n , which appears at page 146 of the 
Decision, i s h e r e i n a f t e r r e f e r r e d to as the "50% c o n d i t i o n " . 
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at 154, 185, 232.) However, 100% of the White B l u f f coal tonnage 

(amounting to 6.5 m i l l i o n tons annually) i s c o n t r a c t u a l l y 

committed to UP. U n t i l t h i s contract expires, which w i l l not 

occur f o r several years, Entergy cannot take advantage of t h i s 

c o n d i t i o n i n order to obtain competitive r a i l service from BNSF. 

I f the 50% condition applies to "he White B l u f f p l a n t , UP w i l l be 

required to modify i t s e x i s t i n g contract w i t h Entergy to allow 

BNSF access to 50% of the coal tonnage moving to White B l u f f upon 

completion of the b u i l d - o u t , or 3.25 m i l l i o n tons of coal 

annually. 

Entergy believes the 50% condition does apply to the 

White B l u f f s i t u a t i o n , because i t involves a build-out from a 

f a c i l i t y served e x c l u s i v e l y by UP to an acknowledged 2 - t o - l point 

>j under the BNSF agreement. In the s p i r i t of the Board's 

suggestion t h a t p a r t i e s attempt to resolve among themselves 

disputes concerning the meaning or a p p l i c a b i l i t y of any of the 

conditions imposed before r e s o r t i n g to the Board f o r r e s o l u t i o n 

(Decision at 156), Entergy's counsel contacted applicants' 

counsel s h o r t l y a f t e r the Decision was served, advised counsel 

of Entergy's i n t e r p r e t a t i o n t h a t the 50% condition applies to 

the White B l u f f b u i l d - o u t s i t u a t i o n , and requested applicants' 

concurrence i n t h i s i n t e r p r e t a t i o n . Applicants' counsel 

responded unequivocally t h a t applicants do not agree w i t h 

Entergy's i n t e r p r e t a t i o n , and that i n applicants' view the 50% 

condition applies only to shippers who are presently 2 - t o - l 

) -3-
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shippers - t h a t i s , who are presently served by both UP and SP 

and by no other c a r r i e r . 

Given the p a r t i e s ' i n a b i l i t y to resolve t h e i r d i f f e r i n g 

i n t e r p r e t a t i o n s cf the 50% condition among themselves, Entergy 

seeks c l a r i f i c a t i o n of the condition to determine i t s a b i l i t y to 

s h i f t 50% of the White B l u f f coal to.nnage to BWSF upon completion 

of the White B l u f f b u i l d - o u t . As explained below, r e s o l u t i o n of 

t h i s question w i l l a f f e c t the timing of th.s build-out and the 

volume of t r a f f i c a v a i l a b l e to BNSF to support e f f e c t i v e trackage 

r i g h t s operat ons over SP's Memphis-Houston l i n e . 

I THE BOARD SHOULD CONFIRM THE APPLICABILITY 
OF THE 50% CONDITION TO SHIPPERS WITH 
RTITLD-OUTP TO 2-T0-1 POINTS. _ 

The 50% condition o r i g i n a l l y appeared i n applicants' 

settlement agreement w i t h the Chemical Manufacturers' Association 

(••CMA agreement"). Paragraph 4 of the CMA agreement provides: 

E f f e c t i v e upon consummation of the UP/SP 
meraer, UP/SP s h a l l modify any contracts 
wi t h shippers at " 2 - t o - l " points i n Texas 
and Louisiana so that at least 50% of the 
volume i s open to BN/Santa Fe. 

The Board imposed the CMA agreement as a condition to the merger, 

but expanded i t s terms i n several respects. With respect to the 

above-quoted p r o v i s i o n , the Board stated: 

fTIhe CMA agreement requires applicants 
to open at least 50% of e x i s t i n g contract 
volume at 2 - t o - l points i n Texas and 
Louisiana to BNSF, and we w i l l require 
t h a t UP/SP s i m i l a r l y open at least 50% 
of e x i s t i n g contract volume at a l l other 
2 - t o - l points served by BNSF's trackage 
r i g h t s . 

-4-



(Decision at 133.) The reason given by the Board f o r t h i s 

m o d i f i c a t i o n was th a t extension of t h i s provision to a l l 2 - t o - l 

p o i n t s , wherever located, " w i l l help ensure that BNSF has 

immediate access to a t r a f f i c base s u f f i c i e n t to support 

e f f e c t i v e trackage r i g h t s operations." (Decision at 146.) 

Unfortunately, neither the CMA agreement nor the 

Decision contains any d i s c u s s i - -s to whether the 50% condition 

was intended to apply only to e x i s t i n g 2-to-l shippers, or 

whether i t a l s o % p p l i e s to a shipper such as Entergy who i s 

presently captive to one of the merger applicants but who has a 

feasi b l e build-out to the other merger applicant at a 2- t o - l 

point under the BNSF agreement, and thus would be i n the p o s i t i o n 

of a 2 - t o - l shipper when the build-out i s constructed. However, 

both l o g i c and the fundamental purpose of the 50% cond i t i o n 

support i t s a p p l i c a t i o n to shippers with such build-out options. 

As a matter of l o g i c , a shipper who i s captive to UP 

but who has a fea s i b l e build-out to SP (or vice versa) w i l l 

s u f f e r a loss of competition as a r e s u l t of the merger t h a t i s 

conceptually very s i m i l a r to the l o s t competition suffered by a 

shipper presently served by both UP and SP.' For a l l p r a c t i c a l 

' The Board confirmed as mucn i n noting that the fundamental 
purpose of the BNSF agreement i s to "permit BNSF to replace, to a 
large extent, the competitive service that i s l o s t when SP i s 
absorbed i n t o UP" (Decision at 103), which includes competition 
" l o s t by shippers t h a t now have only a d i r e c t connection w i t h 
e i t h e r UP or SP, but who ben e f i t from having the other c a r r i e r 
nearby to provide the p o t e n t i a l f o r transload.-.ng, b u i l d - i n s , or 
build- o u t s . " ( I d ^ n. 97; see, also. Decision at 121-122.) T.he 
Board went on to conclude t h a t , with the other conditions 
imposed, "BNSF w i l l be an e f f e c t i v e replacement f o r SP at these 
2 - t o - l points and af f e c t e d 2 - t o - l points.' (Decision at 124.) 
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purposes, the only d i f f e r e n c e between these shippers i s one of 

ti m i n g . For example, i f the White Blu f f build-out were presently 

under const r u c t i o n , and completed pr.^cr to consummation of the 

merger, Whjt^ B l u f f would then unquestionably be a 2 - t o - l 

f a c i l i t y under any d e f i n i t i o n . Jenial of the benefits of the 50% 

provi s i o n to a shipper simply because i t s build-out has not yet 

been constructed (which i t s e l f may be due to the existence of 

contractual tonnage commitments that caused the shipper to defer 

construction) w^uld give undue weight to timing, and thus e x a l t 

form over substance. 

Moreover, the wording of the 50% condition supports 

Entergy's i n t e r p r e t a t i o n . The condition i s not worded i n terms 

of ••2-to-l shippers", but rather i n terms of "shippers at 2- t o - l 

ooints'^ (emphasis added). The White B l u f f b u i l d - c u t w i l l connect 

the plant to SP's Memphis-Houston l i n e at Fine B l u f f , Arkansas, 

which i s s p e c i f i c a l l y l i s t e d as a 2-t o - l point i n Ex h i b i t A to 

the BNSF Agreement. Thus, f o r purposes of the BNSF agreement, 

BNSF service t o White B l u f f v i a the build-out would e f f e c t i v e l y 

be service to a shipper f a c i l i t y at the 2 - t o - l point of Pine 

B l u f f 

5 Entergy i s not asking that the 50% condition j n ^ ^ ^ 
ava^-lable t o a V UP or SP-served shipper with a p o t e n t i a l b u i l d -
a v a i i a o i e T-U any -̂r r^t-hor c a r r i e r over which BNSF 
out t o any P°int on a l i n e of ̂ he other c a r r i e r ^ ^ ^ . ^ ^ ̂ ^^^ ̂  
may operate. Rather, Entergy &eeKs u. y n o t e n t i a l build-out 
shipper served exclusive y by UP or SP with a p^ 

to an acknowledged 2 - t o - l f ^ 4 i f l^^F competition f o r 
nf the BNSF agreement can a v a i l i t s e i t UL ^f"^'- t' 
50% ot I t s contracted tonnage i f and when the bu i l d - o u t i s 
constructed. 
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F i n a l l y , Entergy's i n t e r p r e t a t i o n of the 50% condition 

w i l l increase the tonnage available f o r movement by BNSF during 

i t s e a r l y years of operations on the trackage r i g h t s l i n e s . This 

w i l l advance the Board's s p e c i f i c objective i n expanding the 

condition's coverage, which was to 'help ensure t h a t BNSF has 

immediate access to a t r a f f i c base s u f f i c i e n t -co support 

e f f e c t i v e trackage r i g h t s operations." (Decision at 146.) 

This i s demonstrated by the Whxte B l u f f s i t u a t i o n 

i t s e l f . White B l u f f consumes approximately 6.5 m i l l i o n tons of 

coal annually, and 100% of t h i s coal i s c o n t r a c t u a l l y co.amitted 

to UP f o r several years i n t o the fu t u r e . I f Entergy's 

i n t e r p r e t a t i o n of the 50% condition i s correct, h a l f of t h i s 

t r a f f i c , or 3.25 m i l l i o n tons annually, would be av a i l a b l e f o r 

movement by BNSF as soon as the build-out i s completed. This 

would give Entergy a strong incentive to construct the build-out 

immediately, rather than waiting several years u n t i l i t s UP 

contract empires.^ Upon i t s completion, BNSF would be i n a 

po s i t i o n to compete f o r the movement of 3.25 m i l l i o n tons of 

White B l u f f coal annually over one of the trackage r i g h t s l i n e s . 

This large block of t r a f f i c would undoubtedly help "support 

^ Because of another contractual commitment to UP ^^e coal 
tonnaae availa'.ile f o r movement by another c a r r i e r a f t e r Entergy s 
current c o n t r t c t expires w i l l be s u b s t a n t i a l l y less than h a l t of 
the t S t a l tonnage consumed at White Bluf f f o r several a d d i t i o n a l 
vears (See S?Ingrosso V e r i f i e d Statement i n Entergy s Comments 
^ned'on^fe^ch 29? 1996 (ESI-12), at 6-7 ) . f " J' " ' ^ ^ ^ [ J ^ , , 
a d d i t i o n a l tonnage a v a i l a b l e f o r movement v i a BNSF ̂ ^^^ ^_ 
build-out i s completed would enhance the economics of the b u i l d 
out and make i t s immediate construction even more l i k e i y . 
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e f f e c t i v e trackage r i g h t s operations" by BNSF. (Decision at 

146.) 

I I THE BOARD SHOULD CONFIRM THE AVAILABILITY 
OF THE 50% CONDITION TO EACH INDIVIDUAL 
SHIPPER AT 2-TO 1 POINTS. _ 

The 50% condition i s also unclear as to whether 50% of 

the contract volume of each i n d i v i d u a l shipper at 2 - t o - l points 

must be opened to competition by BNSF, or whether 50% of the 

tonnage of a l l shippers, c o l l e c t i v e l y , at a 2 - t o - l point must be 

opened to BNSF. The ambiguity arises from inconsistent 

descriptions of the 50% condition appearing at pages 133 and 146 

of the Decision. 

The language at page 133 indicates t h a t UP/SP i s being 

required to 'open at least 50% of the e x i s t i n g contract volume at 

2- t o - l p o i n t s " , which could be inte r p r e t e d to mean t h a t 50% of 

the c o l l e c t i v e t r a f f i c of a l l shippers at a 2 - t o - l point must be 

opened to BNSF, w i i t h o u t d i s t i n c t i o n as to which i n d i v i d u a l 

shipper's t r a f f i c i s opened. However, at page 146 — which 

contains the operative language imposing the co n d i t i o n — the 

Board speaks i n terms of modifying "any contracts w i t h shippers 

at 2 - t o - l p o i n t s " . This appears to require t h a t 50% of each 

shipper's contract volume at c> 2-t o - l point be opened t o BNSF. 

I f the 50% condition applies c o l l e c t i v e l y t o a l l 

t r a f f i c of a l l shippers at a 2-t o - l p o i n t , UP/SP would have the 

a b i l i t y t o pick and choose the t r a f f i c i t wishes to make 

av a i l a b l e to BNSF - and i t would be l i k e l y to select the lowest-

rated (and thus most undesirable) t r a f f i c . This could r e s u l t i n 
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severe competitive d i s l o c a t i o n s . For example, at UP/SP's 

d i s c r e t i o n , a l l of one shipper's --raffic could be opened to BNSF 

while none of a next-door shipper's t r a f f i c i s opened. Such a 

s i t u a t i o n i s both inequitable and a l i k e l y d i s i n c e n t i v e to BNSF 

to compete f o r the t r a f f i c that i s opened up -- thus defeating 

the purpose of the 50% condition i n the f i r s t place. 

Requiring t h a t 50% of each shipper's t r a f f i c be opened 

to BNSF i s more even-handed, avoids the opportunity f o r UP/SP to 

select the t r a f T i c t h a t i t wants to be made av a i l a b l e to BNSF, 

and b e t t e r promotes the Board's polic y objective of maximizing 

the t r a f f i c a v a i l a b l e f o r movement by BNSF over the trackage 

r i g h t s l i n e s . The operative language on page 146 c l e a r l y 

supports '-.his i n t e r p r e t a t i o n , and Entergy urĝ ->3 the Board to 

a f f i r m t h a t i t i s the correct one. 

CONCLUSION 

For the reasons set f o r t h above, Entergy r e s p e c t f u l l y 

requests t h a t the Board c l a r i f y i t s AuguPt 12, 1996 Decision i n 

t h i s proceeding by specifying that the 50% condition i s avai l a b l e 

to each i n d i v i d u a l shipper at a 2-to-l p o i n t , and to any shipper 

presently served only by UP or SP but who has a p o t e n t i a l b u i l d -

out to the other at a 2 - t o - l point on a BNSF trackage r i g h t s l i n e 

upon completion of the build-out. 
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ENTERGY SERVICES, INC. and i t s 
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Sincerely, 

Y^cUeyy. O'Brien 
Enclosures 

•itic««fth*S»cr*i«ry 

5 1996 
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BN/SF-63 
BEFORE THE 

SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMP 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPA>JY, ST. LOUIS SOUTHWESTERN RAILWAY 

CONIPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

SUBMISSION OF BNSF RESPECTING TERMS FOR CPSB CONDITIONS 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northern 
Railroad Company 

3800 Continep'.il Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W, 
Washington, D.C. 20006 
(202) 463-2000 

ENltfttb 

SEP 3 1996 

PuWic i^amaf4 The Atchison, Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(847) 995-6887 

Attorneys for Burlington Northern Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

August 30, 1996 



BN/SF-63 ^ 

* 
t 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

SUBMISSION OF BNSF 
RESPECTING TERMS FOR CPSB CONDITION.q 

Pursuant t o the Board's Order served August 12, 1996, see 

Decision No. 44, at 185-86, 223, BNSFl/ has discussed w i t h the 

X primary Applicants and CPSB the terms f o r the implementation of 

the conditions imposed by the Board i n favor of CPSB. On August 

23, 1996, Applicants and CPSB submitted t h e i r proposed terms f o r 

the implementation of those conditions (UP/SP-273/CPSB-9). BNSF 

has continued i t s discussions with Applicants and CPSB concerning 

the CPSB implementation terms, but has been unable to reach an 

agreement w i t h Applicants as to the appropriate terms. 

Accordingly, BNSF submits t h i s separate proposal w i t h respect to 

such terms.i^/ 

1/ The acronyms used herein are the same as those i n Appendix B 
to Decision No. 44. 

A/ Pursuant t o Decision No. 46 (served August 26, 1996), BNSF 
was granted an extension of time u n t i l August 30, 1996, t o f i l e 
i t s separate proposal. 

-"•^ttmm 



I n Decision No. 44, the Board granted BNSF trackage r i g h t s 

t o serve CPSB's two plants located at Elmendorf, TX near San 

Antonio, TX. I t d i d so by holding Applicants to t h e i r 

representation that the BNSF agreement would be amended to 

c l a r i f y that Elmendorf i s a covered point, i . e . , BNSF w i l l 

receive trackage r i g h t s s u f f i c i e n t to enable i t to serve the 

poi n t . Decision No. 44, at 185. The Board noted, however, that 

there was a question as to whether BNSF had received trackage 

r i g h t s over the appropriate UP l i n e between Ajax and San 

Antonio. 3./ I d . 

In the i n i t i a l discussions among the p a r t i e s . Applicants 

took the p o s i t i o n t h a t BNSF should serve the CPSB plants by using 

Track No. 1 v i a Tower 105 t o connect to the SP Elmendorf branch 

l i n e at SP Junction (Tower 112) . However, tha t r o u t i n g i s 

d i f f e r e n t from the r o u t i n g which i s c u r r e n t l y used by UP t o serve 

the CPSB pla n t s . Based on BNSF's understanding of the relevant 

f a c t s , UP uses Track No. 2 v i a F l a t t to reach SP Junction (Tower 

112) f o r v i r t u a l l y a l l of i t s service t o the pl a n t s . UP uses the 

Track No. 2 r o u t i n g because of the operational problems UP 

encountered i n the mid-1980's when i t t r i e d t o use the Track No. 

1 r o u t i n g v i a Tower 105. Thai: routing apparently 3 very 

i n e f f i c i e n t because i t required complex switching, m u l t i p l e 

y 

3/ As shown on the attached map, the two UP l i n e s from A]ax to 
San Antonio are i n f a c t a single l i n e from Ajax to a point c a l l e d 
Craiq Jun-^tion and then the l i n e diverges i n t o two l i n e s from 
CraiS Junction t o San Antonio. The l i n e from Craig Junction to 
Tower 105 i n San Antonio i s c a l l e d "Track No. 1" while the l i n e 
from Craig Junction through F r a t t to SP Junction (Tower 112) and 
then to Tower 105 i s c a l l e d "Track No. 2." 

- 2 -



r a i l r o a d clearances, and .e backing of t r a i n s several miles on 

main l i n e s through an urban area of San Antonio. There were 

apparently also several derailments. I n f a c t , we understand that 

i t was because of these operational problems that UP and CPSB 

developed a ro u t i n g over Track No. 2 that would enable UP t o 

de l i v e r i t s u n i t coal t r a i n s to the plants. 

A f t e r f u r t h e r discussions, UP agreed t o allow BNSF t o .-.Iso 

serve the CPSB plants v i a the Track No. 2 route, but UP i n s i s t e d 

that BNSF could use the Track No. 2 route s o l e l y f o r the purpose 

of serving the CPSB plants and would not be able t o serve new 

ind u s t r i e s or transloading f a c i l i t i e s on the l i n e between Craig 

Junction and Tower 112. Because that l i m i t a t i o n i s contrary to 

the Board's decision, BNSF refused t o agree to the l i m i t a t i o n and 

i s submitting t h i s separate proposal.4/ 

i n i t s decision, the Board modified the BNSF agreement, as 

i t had been amended by the CMA agreement, t o require t h a t BNSF 

would have the r i g h t t o serve any new f a c i l i t i e s ( i n cluding 

transload f a c i l i t i e s ) on any UP or SP l i n e over which BNSF was t o 

receive trackage r i g h t s under the BNSF agreement. Decision No. 

44, at 145-46. Because the only viable trackage r i g h t s r o u t i n g 

to'the CPSB plants t h a t e x i s t s i s over Track No. 2, the trackage 

r i g h t s which the Board ordered that BNSF should receive to serve 

the CPSB plants must necessarily be over the Track No. 2 route, 

such a trackage r i g h t s r o u t i n g does nothing more than r e p l i c a t e 

y 

A/ miqp aarees w i t h a l l of the other terms proposed by 
i ^ p l i c a n t s ' S d ?PSB i n t h e i r August 23, 1996 submission. 

- 3 -
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th"- service route which UP t r a f f i c c u r r e n t l y uses, and there i s 

nc reason why BNSF should not receive -- and any p o t e n t i a l new 

shippers and customers along the route bhould not be n e f i t from --

the r i g h t to serve new f a c i l i t i e s and transload f a c i l i t i e s that 

accompanies a l l other trackage r i g h t s BNSF i s receiving. 

I n f a c t , the Board expressly recognized i n i t s decision that 

BNSF should receive that r i g h t . Immediately a f t e r i t awarded 

trackage r i g h t s to BNSF to serve the CPSB plants, the Board noted 

that the conditions i t had imposed confirmed that BNSF would be 

allowed t o serve a l l new f a c i l i t i e s along l i n e s over which BNSF 

receives trackage r i g h t s . Decision No. 44, at 185. Thus, 

although the Board was unable t o determine which UP l i n e between 

San Antonio and Ajax was the appropriate l i n e f o r BNSF t o use to 

serve the CPSB plants, i t c l e a r l y expressed i t s view that BNSF 

would receive the r i g h t to serve new f a c i l i t i e s (which would 

include transload f a c i l i t i e s ) on whatever l i n e was determined to 

be appropriate. As set f o r t h above, the Track No. 2 l i n e i s the 

appropriate (and, i n f a c t , only viable) r o u t i n g f o r BNSF t o serve 

the p l a n t s . 

Accordingly, BNSF requests that the terms f o r the 

implementation of the CPSB conditions submitted i n UP/SP-

273/CPSB-9 be modified to eliminate the r e s t r i c t i o n proposed by 

Applicants t h a t BNSF would not be able t o serve new i n d u s t r i e s 

y - 4 -



and t r a n s l o a d f a c i l i t i e s on UP's Track No. 2 between Craig 

Junction and SP Junction (Tower 112). 

Respectfully submitted, 

t 

J e f f r e y R. Moreland 
Richard L. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickl«nd, Jr. 

Burlington Northern 
Railroad Company 
3800 Continental Plaza 
777 Main Street 
Ft. V7orth, Texas 76102-5384 
(817) 333-7954 

hrika'~». Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

and 

The Atchison, Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, I l l i n o i s 60173 
(847) 995-6000 

Attorneys f o r Burlington Northern Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

August 30, 1996 
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f-FWTlFirATF OF SERVICE 

, hereby certilV *a. on .his 30U, day of August, .996, copies of Subn„ssio„ of 

BNSF Respecing Te^s fo, CPSB Condihons (BN7SF.63) were served on counse, for *e 

Applicant- ar.d a,e City Public Service Board of San Antonio via hand-delivery. 

Kel^Wo'Brien 
MaySrrBrown & Piatt 
2000 PemisyIvania Ave., NW 
Washington, DC 20006 
(202) 778-0607 
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UP/SP-276 

BEFORE THE 
Ŝ^̂•.'ACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILRO 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPCRATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 
V 
t 

MOTION FOR LEAVE TO FILE REPLY 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Companv, St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Companv 

August 30, 19 

EFiYEflET 
0«ic»ofth«S»cr*tary 

SEP 3 1996 

LSJ PuWicRtcoril 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-.''290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue-, N.W. 
P.O. Bo:c 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Un:on P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Companv ana Missouri 
P a c i f i c Railroad Companv 



UP/SP-276 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION TACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AITO MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DEN̂ /ER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

MOTION FOR LEAVE TO FILE REPLY 

The primary applicants, UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGŴ ^ hereby p e t i t i o n the Board f o r leave to 

f i l e the attached Reply to the "Submission of BNSF Respecting 

Terms f o r CPSB Condition" f i l e d with the Board on August 30, 

When Applicants and CPSB f i l e d t h e i r submission 

respecting terms f o r the CPSB conditions on August 23, 

Applicants understood that BNSF d i d not concur w i t h the 

f i l i n g . Applicants had no opportunity, however, to respond to 

BNSF's s p e c i f i c a l l e g a t i o n s u n t i l they were set f o r t h i n 

BNSF's Submission. To ensure that the Board decides t h i s 

matter i n an informed manner based on a f u l l and complete 

A The acronyms used herein are the same as those i n 
Appendix B to Decision No. 44. 

2/ Applicants are uncertain whether BNSF's f i l i n g i s 
properly characterized as a "Reply" to the August 23 
submission by Applicants and CPSB, but are f i l i n g t h i s motion 
to moot any claims that they have impermissibly f i l e d a reply 
to a reply. 



0 
- 2 -

r e c o r d , A p p l i c a n t s r e s p e c t f u l l y request permission t o f i l e the 

a t t a c h e d Response t o BNSF's Reply. 

R e s p e c t f u l l y s u b m i t t e d , 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market ?laza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CLTJNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At-^-nrneys f o r Southern 
Pa(-:ific R a i l C o r p o r a t i o n , 
.qnuthern P a c i f i c T r a n s p o r t a t i o n 
rompany. St. Louis Southwestern 
R;:.-nw;̂ Y Company. SPCSL Corp. and 
The Denver and Rio Grande 
Wp^.qtern R a i l r o a d Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eig h t h and Eaton Avenues 
Bethlehem, Pennsylvania 
(610) 861-3290 

18018 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Ccmpany 
M i s s o u r i P a c i f i c R a i l r o a d Com.pany 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

C- IQ^My/a^LA 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
C o r p oration. Un-ion P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Company 

N.W, 

August 30, 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 3 2 760 

UNION PACIFIC CORPORATION, UWION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC P-AIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' REPLY TO THE SUBMISSION OF BNSF 
RESPECTING TERMS FOR CPSB CONDITIONS 

The primary applicants, UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGŴ ' hereby reply to the "Submission of BNSF 

Respecting Terms f o r CPSB Conditions." The Board should 

^ r e j e c t BNSF's argument that Decision No. 44 requires 

Applicants to allow BNSF to serve new indus t r i e s and new 

transloading f a c i l i t r ^ s on the MKT line-^ over which 

Applicants have agreed to grant BNSF trackage r i g h t s , purely 

f o r operating convenience, as a second, a l t e r n a t i v e route to 

reach CPSB's Elmendorf f a c i l i t i e s . BNSF has been granted 

access over two vi a b l e routes to reach CPSB's Elmendorf 

f a c i l i t i e s , and i t s claim that i t should be e n t i t l e d to serve 

new i n d u s t r i e s and new transloading f a c i l i t i e s on both routes 

i s a case of pure overreaching. 

A The acronyms used herein are the same as these i n 
r.̂  Appendix E to Decision No. 44. 

^' BNSF re f e r s to t h i s l i n e as the "Track 2 route." 
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Applicants have long made clear t h e i r commitment to 

allow BNSF to serve CPSB's Elmendorf f a c i l i t i e s . As part of 

the BNSF settlement agreement, as amended, and the Sealy, 

Texas to Waco and Eagle Pass, Texas Trackage Rights Agreement, 

dated June 1, 1996, Applicants and BNSF agreed on a route over 

which BNSF would have trackage r i g h t s necessary to serve 

CPSB's Elmendorf f a c i l i t i e s . 

In t h e i r August 23 "Submission of Applicants and 

CPSB Respecting Terms f o r CPSB Conditions"- (UP/SP-273/CPSB-9) , 

Applicants and CPSB agreed that BNSF would be provided r i g h t s 

over a segment of track inadvertently omitted from the 

implementing agreement governing San Antonio t r a f f i c . This 

a d d i t i o n a l grant of trackage r i g h t s was a l l that was necessary 

to meet the Board's requirement that Applicants f u l f i l l t h e i r 

commitment to CPSB that BNSF would be able t o serve CPSB's 

Elmendorf f a c i l i t i e s v i a trackage rights.-^ But Applicants 

also took an extra step, as a courtesy to CPSB, and agreed to 

provide BNSF w i t h an a l t e r n a t i v e route over a l i n e of the 

former MKT, which CPSB prefers as an operational matter, f o r 

the sole purpose of hc...aling CPSB t r a f f i c . 

BNSF now demands the r i g h t to serve new in d u s t r i e s 

and new transloading f a c i l i t i e s on the MKT route as we l l as on 

Applicants also met the Board's requirement that 
Applicants preserve CPSB's option to have BNSF serve the 
Elmendorf f a c i l i t i e s v i a CPSB's e x i s t i n g trackage r i g h t s over 
SP. 
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the o r i g i n a l MPRR route^'' upon which Applicants and BNSF had 

previously agreed. 

BNSF i s not e n t i t l e d to these a d d i t i o n a l r i g h t s . In 

Decision No. 44, the "card required Applicant.s t o allow BNSF 

to serve new in d u s t r i e s and new transloadng f a c i l i t i e s along 

trackage r i g h t s granted to solve competitive problems. But 

Applicants' agreement to grant BNSF trackage r i g h t s over the 

MKT route was purely f o r operational convenience, not to 

preserve competition. 

BNSF argues that the MPRR route i s not v i a b l e , and 

thus that i t s r i g h t s under the Board's Decision No. 44 to 

^ serve new i n d u s t r i e s and new transloading f a c i l i t i e s should 

apply to the MKT route. But as explained .n the attached 

v e r i f i e d statement of Steve Searle, Superintendent of Merger 

Projects/Shortline Operations f o r UP, the MPRR route, over 

which Applicants o r i g i n a l l y granted BNSF r i g h t s as part of the 

BNSF settlement agreement, i s a viable route to serve CPSB's 

Elmendorf f a c i l i t i e s . This route i s comprise..' of trackage 

r i g h t s over (a) MPRR's l i n e between Ajax, Texas, and San 

Antonio, Texas, v i a Adams, Texas; (b) SP trackage between SP 

Tower 105 and SP Junction (Tower 1 1 2 ) , a n d (c) SP's li" • 

between SP Junction (Tower 112) and Elmendorf. This MPRR 

BNSF re f e r s to t h i s as the "Track 1 route." 

Applicants c l a r i f i e d t b j i r i n t e n t i o n to provide BNSF wi t h 
r i g h t s over t h i s segment i n the "Submission of Applicants and 
CPSB Respecting Terms f o r CPSB Conditions" (UP/SP-273/CPSB-9). 
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route v i a Adams i s the same route that UP used t o d e l i v e r u n i t 

coal t r a i n s to CPSB's Elmendorf f a c i l i t i e s from the time UP 

won the CPSB contract i n 1985 u n t i l i t obtained r i g h t s to use 

the MKT mute m 1987. In fa c t , UP won the CPSB contract 

because i t was able to out-compete a j o i n t BN-SP move over a 

route configured s i m i l a r l y to the MKT route. 

BNSF has long known that Applicants' grant of 

trackage r i g h t s to reach CPSB's Elmendorf f a c i l i t i e s r e l a t e d 

t o the MPRR l i n e v i a Adams and not the MKT l i n e , and never 

suggested i t needed r i g h t s elsewhere to serve CPSB -- much 

less r i g h t s to serve new ind u s t r i e s on some other l i n e . The 

MPRR route i s c l e a r l y designated i n the San Antonio area 

implementing agreement, which was entered i n t o long a f t e r 

Applicants and BNS7 inspected the San Antonio area trackage 

during a March 29, 1996 inspection t r i p . See UP/SP-266, Ex. 

B, Sealy, Texas to Waco and Eagle Pass, Texas Trackage Rights 

Agreement, dated June 1, 1996. In f a c t , the agreement 

establishes a BNSF set out and pick up point on the MPRR l i n e 

at Adams, Texas. 

BNSF o f f e r s no j u s t i f i c a t i o n f o r i t s obtaining the 

r i g h t to serve new industries and new transloading f a c i l i t i e s 

along both the MPRR route and the MKT r o u t e s . B N S F simply 

The a v a i l a b i l i t y of the MKT route f o r CPSB t r a f f i c w i l l 
not eliminated BNSF's need f o r and use of the MPRR route. The 
MPRR trackage between Ajax and San Antonio w i l l be used by 
BNSF f o r Eagle Pass t r a f f i c and to set out and pick up San 

(continued...) 
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wants more than, i t i s e n t i t l e d to -- add i t i o n a l r i g h t s over 

both l i n e s . 

Applicants and CPSB have resolved t h e i r differences, 

and Applicants took an extra step to provide CPSB wi t h the 

a b i l i t y t o use i t s preferred routing. BNSF's attempt to grab 

a d d i t i o n a l r i g h t s along t h i s a l t e r n a t i v e routing i s completely 

u n j u s t i f i e d . 

- y . . .continued) 
Antonio t r a f f i c . See UP/SP-266, Ex. B, Sealy, Texas to Waco 
and Eagle Pass, Texas Trackage Rights Agreement § 2 ( e ) ( i ) 
("User s h a l l ha = the r i g h t to set out and pick up t r a f f i c on 
MPRR's l i n e at Adams, Texas, MPRR Milepost 254.0"). 

I 
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VKRTFIED .<^TATEMSyT OF STEVE SFARLE 

y 

My name i s Steve Searle. I am Superintendent of 

Marger Projects/Shortline Operations f o r UP. I served on the 

UP/SP-BNSF settlement agreement team that performed j o i n t 

inspections of the UP and SP li n e s that were part of the 

trackage r i g h t s granted to BNSF, and I led the UP team 

involved i n the j o i n t inspection of trackage r i g h t s l i n e s i n 

the San Antqnio area on March 29, 1996. 

In the San Antonio area. Applicants granted BNSF 

trackage r i g h t s to allow BNSF to serve the City Public Service 

Board of San Antonio's Elmendorf f a c i l i t i e s . The r i g h t s upon 

which Applicants and BNSF agreed run over (a) an MPRR route 

between Ajax and San Antonio, via Adams, Texas; (b) SP 

trackage between SP Tower 105 and SP Junction (Tower 112); and 

(c) SP'S route between SP Junction (Tower 112) and Elmendorf. 

I am t o l d that BNSF claims that the only v i a b l e 

route to CPSB'S Elmendorf f a c i l i t i e s runs over the l i n e of the 

former MKI' that branches o f f to the south of the MPRR Ajax-San 

Antonio route described above at a point c a l l e d Craig 

Junction. UP c u r r e n t l y serves CPSB using t h i . route, moving 

i t s t r a i n s from Craig Junction south over the former MKT's 

l i n e , v i a F r a t t , Texas, to SP Junction (Tower 112), and thence 

to CPSB's Elmendorf f a c i l i t y . 

Before UP acquired i t s MKT route, however, UP used 

the MPRR route to d e l i v e r u n i t coal t r a i n s to CPSB's Elmendorf 

f a c i l i t i e s . UP won the CPSB contract because, using the MPRR 

route, i t was able to out-compete a j o i n t BN/SP move which 
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used a route more l i k e the MKT route than the MPRR route. UP 

used the MPRR route from the time i t won the CPSB contract i n 

1985 u n t i l UP obtained trackage r i g h t s from MKT and b u i l t a 

connection necessary to use the MKT l i n e and began t o use that 

l i n e i n 1987. 

Moreover, the MPRR route granted to BNSF includes 

the same MP?,R trackage r i g h t s between Ajax and San Antonio 

that BNSF w i l l use f o r i t s Eagle Pass t r a f f i c and t o set out 

and pick up San Antonio t r a f f i c . 

BNSF was c l e a r l y aware that Applicants' grant of 

trackage r i g h t s i n the San Antonio area was over the MPRR l i n e 

and not the MKT l i n e . One of the topics discussed on the 

inspection t r i p t o the San Antonio was the p o s s i b i l i t y of 

granting BNSF a d d i t i o n a l trackage r i g h t s over the MKT l i n e to 

allow BNSF to b u i l d a connection to reach East Yard. (BNSF 

u l t i m a t e l y determined that i t would not be fea s i b l e t o b u i l d a 

connection from th a t l i n e to reach East Yard.) Another topic 

of discussion was the l o c a t i o n of a point at which BNGF could 

set out and pick up t r a f f i c , and we discussed locations along 

the MPRR track. 

As the above makes clear, the route granted to BNSF 

to serve CPSB's Elmendorf f a c i l i t i e s i s c l e a r l y v i a b l e , and 

BNSF knew the route i t was g e t t i n g , even though UP's current 

r o u t i n g to CPSB's Elmendorf f a c i l i t i e s over the former MKT i s 
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o p e r a t i o n a l l y preferable to the MPRR route as presently 

configured.-^ 

I understand, however, that a more e f f i c - i e u t .-cnnection 
) could be constructed between the MPRR l i n e and the SP l i n e 

y between Tower 105 and SP Junction (Tower 112). 



I , STEVE SEARLE, declare under penalty of p e r j u r y , t h a t 1 have 
read the foregoing statement, t h a t I know i t s contents, t h a t 
i t s contents are t r u e aa atated t o the best of my knowledge 
and b e l i e f , and t h a t I am authorized t o make t h i s statement. 
Executed on 2,0 . 1996 

STEVBTSEARLE 
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y) CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 30th 

day of August, 1996, I caused a copy of the foregoing document 

to be served by hand delivery on counsel f o r BNSF and the City 

Public Service Board of San Antonio, and by f i r s t - c l a s s mail, 

postage prepaid on: 

Director of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

PreiiiKrg'ix N o t i f i c a t i o n O f fice 
Bureau of Competition 
Room 303 
Federal Trade Commission 
Washington, D.C. 20580 

Michael L. Rosenthal 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD^ 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CO.''.P. AND THE DENVER AND 

t -m- RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' PETITION FOR CLARIFICATION 

The primary applicants i n t h i s proceeding, UPC, 

UPRR, MPRR, SPR, SFT, SSW, SPCSL and DRGW,̂'' r e s p e c t f u l l y 

request, pursuant t o 49 C.F.R. § 1117.1, th a t the Board 

c l a r i f y c e r t a i n aspects of Decision No. 44.̂ '' This P e t i t i o n 

asks, f i r s t , t hat the Board c l a r i f y that BNSF's r i g h t to serve 

new transloading f a c i l i t i e s located on the UP or SP l i n e s on 

which BNSF w i l l have overhead trackage r i g h t s i s f o r the 

purpose of handling t r a f f i c transloaded t o or from points on 

the other merging r a i l r o a d , and not f o r the purpose of 

accessing exclusively-served shippers of the merging r a i l r o a d 

over which BNSF has overhead trackage r i g h t s . Second, the 

p e t i t i o n asks th a t the Board c l a r i f y that BNSF's r i g h t t o 

The acronyms used herein are the same as those i n 
Appendix B to Decision No. 44. 

Applicants believe that the points raised herein involve 
making clear what was i n fact the i n t e n t of Decision No. 44. 
Should Applicants be mistaken as to the i n t e n t of th a t 
decision. Applicants r e s p e c t f u l l y request th a t t h i s p e t i t i o n 
be treated as a p e t i t i o n to reopen pursuant t o 49 C.F.R, § 
1115.3 on the ground of material e r r o r . 
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serve new f a c i l i t i e s on UP-owned, as well as SP-owned, l i n e s 

over which i t w i l l have trackage r i g h t s does not apply to (a) 

the segment between Placedo and Harlingen, Texas, where, 

because SP operates over UP via overhead trackage r i g h t s , 

there i s no competition f o r s i t i n g new in d u s t r i e s today, or 

(b) segments where BNSF was given trackage r i g h t s s o l e l y f o r 

operating convenience. 

Transloading Condition 

The f i r s t matter as to which c l a r i f i c a t i o n i s 

requested i s the scope of the condition r e q u i r i n g that BNSF be 

permitted to serve new transloading f a c i l i t i e s not only at "2-

t o - 1 " points, but at a l l points on the l i n e s over which BNSF 

w i l l receive trackage r i g h t s . (Transloading involves the 

movement of a shipper's goods by truck between the shipper's 

f a c i l i t y and a transloading f a c i l i t y , where the goods are 

tr a n s f e r r e d between the truck and a r a i l car.) 

This condition i s repeatedly explained i n Decision 

No. 44 as preserving e x i s t i n g competitive options t h a t 

shippers served by UP now have to truck t h e i r goods to or from 

transloading f a c i l i t i e s at ̂ ^oints on SP, or vice versa. 

y E.g., Decision No. 44, pp. 103 n.97 ("shippers that now 
have only a d i r e c t connection with e i t h e r UP or SP, but who 
ben e f i t from having the other c a r r i e r nearby t o provide the 
p o t e n t i a l f o r transloading"), 106 ("where a shipper served 
only by UP or SP could have transloaded shipments t o the other 
c a r r i e r , that option would not be replaced by the terms of the 
CMA agreement"), 124 ("today UP or SP may locate transloading 
f a c i l i t i e s anywhere on t h e i r l i n e s to reach shippers on the 
other c a r r i e r " ; "when UP or SP l i n e s run near the plant of an 

(continued...) 
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However, the transloading condition imposed by the 

Board, read l i t e r a l l y , could be understood as going f a r beyond 

t h i s : i t could be inte r p r e t e d to permit BNSF to serve, v i a 

new transloading f a c i l i t i e s on the l i n e s where i t w i l l receive 

overhead trackage r i g h t s , not only t r a f f i c trucked to or from 

a point on the other merging r a i l r o a d , but also t r a f f i c 

trucked to or from a shipper on the very l i n e where the 

transloading f a c i l i t y i s located (or, say, a nearby branch of 

that merging r a i l r o a d ) .-̂  

The attached V e r i f i e d Statement of Richard B. 

Peterson provides a number of concrete examples that 

i l l u s t r a t e the overbreadth of the condition i f given t h i s 

l i t e r a l reading. For instance, a coal mine at Cameo, 

Colorado, on the SP mainliiie over which BNSF w i l l receive 

overhead trackage r i g h t s , i s served today by only one 

~y . . .continued) 
exclusi v e l y served shipper, the a b i l i t y of that shipper to 
transload . . . to a second Crirrier can provide important 
leverage i n rate and service negotiations w i t h the c a r r i e r 
providing d i r e c t service to the plant, and the conditions 
which we are imposing r e f l e c t the importance of t h i s 
arrajigement") . 

-'' See. e.g.. i d . , pp. 106 (requirement "that the term 'new 
f a c i l i t y ' [ i n the CMA agreement] include new transload 
f a c i l i t i e s , and that applicants make available a l l points on 
t h e i r l i n e s (over which BNSF receives trackage r i g h t s ) to 
transload f a c i l i t i e s , wherever BNSF or some t h i r d party 
chooses to es t a b l i s h them"), 124 ("allowing BNSF or t h i r d 
p a r t i e s to locate transloading f a c i l i t i e s anywhere on the 

J l i n e s where BNSF w i l l receive trackage r i g h t s " ) , 146 
y ("requiring that the term 'new f a c i l i t i e s - ^ h a l l ;'acl ude 

transload f a c i l i t i e s , including those owned or operated by 
BNSF"). 
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r a i l r o a d , SP, and the nearest points on other r a i l r o a d s to or 

from which t r a f f i c might be trucked -- Denver, which i s served 

by BNSF and UP, and Creston, Wyoming, which i s served by UP --

are over 225 highway miles away. Yet, read l i t e r a l l y , the 

transloading condition could be understood as p e r m i t t i n g BNSF 

to b u i l d and serve a new transloading f a c i l i t y r i g h t at the 

mine, and to handle coal trucked a de minimis distance from 

the mine i t s e l f to that transloading f a c i l i t y -- thereby 

g i v i n g the mine the very near equivalent of d i r e c t two-

r a i l r o a d service.-^ This would create new competition --

something the Board repeatedly held i n Decision No. 44 tha t i t 

would not use i t s conditioning a u t h o r i t y t o do.-^ Indeed, as 

Mr. Peterson explains, the transloading condition, read i n 

t h i s l i t e r a l fashion, would come very close to opening a l l the 

exclusively-served shippers on the overhead trackage r i g h t s 

l i n e s t o a second r a i l r o a d -- which the Board found t o be 

u n j u s t i f i e d when i t rejected the d i v e s t i t u r e proposals 

advanced b> various parties.-' 

The Board c l e a r l y d i d not intend t h i s r e s u l t , f o r i t 

expressly stated that the purpose of the transloading 

y Though the shipper would have to bear the costs of truck 
loading and unloading and of trucking i t s coal a t r i v i a l 
distance to the transloading f a c i l i t y , i t would no longer face 
the p r o h i b i t i v e cost of a 225-mile truck haul. 

i'' E.g. . i d . , pp. 188, 189, 193 . 

2/ E.g.. i d . , p. 158; see also i d . , p. 239 (Chairman 
Morgan). 
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c o n d i t i o n was to "preserve ("the e x i s t i n g ] competition" that 

arises from the a b i l i t y of UP-served shippers to transload t o 

SP points, and vice versa.-'' 

Applicants submit that the unintended overbreadth cf 

the transloading condition can be very simply r e c t i f i e d by 

c l a r i f y i n g that the condition applies only to shippers 

t r u c k i n g t r a f f i c between a point on one of Lhe merging 

r a i l r o a d s and a new BNSF transloading f a c i l i t y at a point on 

the other merging railroad . - ^ BNSF would not be able to t;et 

up a transloading f a c i l i t y on a trackage r i g h t s l i n e to handle 

the business of an exclusively-served shipper on that same 

Id . , p. 124 (emphasis added). See also, e.g., i d . , p. 
240 (Chairman Morgan) ("conditions are c a r e f u l l y c r a f t e d to 
preserve competitive a l t e r n a t i v e s e x i s t i n g today"). 

I t i s clear t h a t the Board d i d not intend to grant BNSF 
access to a d d i t i o n a l t r a f f i c w i l l y n i l l y , without regard t o 
whether e x i s t i n g competitive options were being preserved. 
For example, recognizing that the competition to s i t e a new 
industry has ended once i t i s located on a p a r t i c u l a r 
r a i l r o a d , the Board sustained the exclusion of expansions of 
e x i s t i n g f a c i l i t i e s from tha d e f i n i t i o n of "new f a c i l i t y " i n 
the CMA agreement. I d . , p. 185. Moreover, the Board found 
that BNSF w i l l have access co more than enough t r a f f i c t o be 
f u l l y competitive, without gaining access to exclusively-
served UP and SP t r a f f i c . I d . , pp. 133, 138-40, 244-45. 

The Board's discussion of Monsanto Company's UP-exclusive 
p_ tnt at Chocolate Bayou, Texas, makes p l a i n that t h i s i s 
exactly what the Board intended. The Board stated, at p. 190 
of Decision No. 44, that t h i s plant would not lose 
transloading options "because BNSF w i l l have (under th.e 
transload condition we have imposed) the r i g h t s to op€;rate new 
transload f a c i l i t i e s on the nearby SP l i n e . " (Emphasi.s 
added.) Though BNSF w i l l have overhead trackage on the UP 
l i n e through Chocolate Bayou, the Board d i d not contemplate 
that BNSF could handle Monsanto's business through a new 
transload r i g h t at Chocolate Bayou. 
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l i n e (or, aay, on a nearoy branch cf that merging r a i l r o a d ) . 

This w i l l ensure that the condition preserves transloading 

a l t e r n a t i v e s that now may exist because UP ar;d SP are 

competitors, without creating new a l t e r n a t i v e s . — ^ 

BNSF Right to Serve New F a c i l i t i e s on UP-Owned Lines 

Applicants also submit that the c o n d i t i o n expanding 

BNSF's r i g h t to serve new f a c i l i t i e s on UP-owned as we l l as 

SP-owned l i n e s should not apply to (a) the UP segment between 

Placedo and Harlingen, Texas; (b) the a d d i t i o n a l UP l i n e s over 

which BNSF was given trackage r i g h t s pursuant to the CMA 

agreement; or (c) the l i n e between Craig Jet. and SP Jet., 

Texas, over which Applicants have agreed t o grant BNSF 

trackage r i g h t s to provide an a l t e r n a t i v e route, s o l e l y f c r 

operating convenience, f o r CPSB t r a f f i c . 

(a) On the Placedo-Harlingen segment, which makes 

up a subs t a n t i a l part of SP's route between Houston and 

Brownsville, SP operates v i a overhead trackage r i g h t s on UP, 

and long ago abandoned i t s own p a r a l l e l l i n e . Because SP 

The Board d i d not s p e c i f i c a l l y c i t e preserving 
transloading options f o r o f f - r a i l shippers as part of i t s 
stated r a t i o n a l e f o r the transloading condition. But i f the 
Board wisnes to extend the condition to o f f - r a i l shippers, i t 
should specify that the condition applies to such a shipper 
only i f the distance from the shipper to a new BNSF-served 
transloading f a c i l i t y on one of the merging r a i l r o a d s ..s at 
least as great as the distance from the shipper t o the nearest 
point on the other merging r a i l r o a d . Again, as Mr. Peterson 
discusses, t h i s would avoid the overbreadth that would r e s u l t 
from allowing such a shipper to truck i t s goods t o or from a 
BNSF transloading f a c i l i t y j u s t a mile away on one of the 
merging r a i l r o a d s , i f i t s only present transloading option on 
the other merging r a i l r o a d i s hundreds of miles away. 
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lacks l o c a l seryice r i g h t s on t h i s segment and has no p a r a l l e l 

l i n e , there i s no competition today between SP and UP f o r the 

l o c a t i o n of new ind u s t r i e s i n t h i s area. I t thus goes beyond 

the Board's competition-preserving purpose to permit BNSF to 

serve new ind u s t r i e s on t h i s segment. 

(b) Pursuant to the CMA agreement. Applicants 

granted BNSF trackage r i g h t s over two UP-owned segments: UP's 

l i n e between Houston and Valley Junction, I l l i n o i s (near St. 

Louis); and UP's l i n e between Fair Oaks ahd Bald Knob, 

Arkansas. These r i g h t s were granted to address claims that 

BNSF might encounter operating problems running "against the 

^ flow" i n the Houston-Memphis co r r i d o r , and would have more 

e f f i c i e n t access to St. Louis over UP/SP than over i t s own 

l i n e . As the sole purpose f o r these a d d i t i o n a l r i g h t s was 

operating convenience, the r a t i o n a l e f o r expanding BNSF's 

access t o new f a c i l i t i e s does not apply to them.—'' 

(c) The same point applies to the Craig Jct.-SP Jet. 

r i g h t s , which were also granted s o l e l y f o r operating 

convenience. —^ 

—'' Also, BNSF's a b i l i t y t o serve new in d u s t r i e s on the 
nearby SP l i n e between Houston and Memphis f u l l y preserve? 
s i t i n g competition i n t h i s " 2 - t o - l " c o r r i d o r , and BNSF i t s e l f 
has a l i n e i n the Memphis-St. Louis c o r r i d o r where i t can 
compete i o r new industry s i t i n g s . 

Applicants also note the following f u r t h e r minor points 
of c l a r i f i c a t i o n i n Decision No. 44: (a) At the bottom of p. 

, ... 1, there appears t o be text missing from footnote 2. (.b; 
• Footnote 5, on p. 8, states that SSW i s a 99.9%-owned 

subsidiary of SPR. In f a c t , SSW i s a 99.9%-owned subsidiary 
(continued...) 
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R e s p e c t f u l l y submitted. 

t 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNlTlNGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 N i n e t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n . 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwestern 
Railway Company. SPCSL Corp. 
and The Denver and Rio Grande 
Western R a i l r o a d Company 

CARL W. ./ON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JANiES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i t i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

/6^iA 
ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

August 29, 19 96 

A t t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o r . Union P a c i f i c 
R a i l r o a d Company and M i s s o u r i 
P a c i f i c R a i l r o a d Companv 

(. . . continued) 
o f SPT. See UP/SP-22, p. 66. (c) At the end o f p. 63, t h e r e 
.is e i t h e r a p e r i o d missing or t e x t m i s s i n g . (d) Footnote 240 
a t p. 199 and the as s o c i a t e d t e x t suggests t h a t Herlong, 
C a l i f o r n i a , comes with.in the "omnibus clause" o f the BNSF 
se t t l e m e n t agreement. I n f a c t , Herlong i s a " 2 - t o - l " p o i n t 
l o c a t e d on a BNSF trackage r i g h t s l i n e and l i s t e d i n E x h i b i t A 
t o the agreement. This treatment of Herlong was c o r r e c t e d i n 
the supplemental agreement dated November 18, 1995. 
UP/SP-22, p. 358. 
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CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 29th 

day of August, 1996, I caused a copy of the foregoing document 

to be served by f i r s t - c l a s s mail, postage prepaid, or by a 

more expeditious manner of deli v e r y on a]1 p a r t i e s of record 

i n Finance Docket No. 32760, and on 

Director of Operations Premerger N o t i f i c a t i o n O f f i c e 
A n t i t r u s t D i v i s i o n Bureau of Competition 
Suite ^ 0 Room 303 
Department of Justice Federal Trade Commission 
Washington, D.C. 20530 Washington, D.C. 20580 

Michael L. Rosenthal 
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VERIFIED STATEMENT 

OF 

RICHARD B. PETERSON 

My name i s Richard B. Peterson, and I am Senior 

D i r e c t o r - I n t e r l i n e Marketing of UP. I previously submitted 

v e r i f i e d statements m t h i s proceeding as part of the 

ap p l i c a t i o n (UP/SP-23, pp. 1-369) and the Applicants' r e b u t t a l 

(UP/SP-231, Tab 17) . 

In my p r i o r testimony, I explained that Applicants 

c a r e f u l l y reviewed transloading s i t u a t i o n s i n v o l v i n g UP and 

SP, and concluded that no UP or SP shipper that has a vi a b l e 

transloading option would be l e f t without such an option 

f o l l o w i n g the merger and BNSF settlement agreement. With i t s 

extensive Western route network, and t . e rr'ghts i t w i l l 

receive under the settlement agreement to serve e x i s t i n g and 

new transloading f a c i l i t i e s at a l l " 2 - t o - l " points, BNSF w i l l 

provide such a viable transloading option to a l l UP and SP 

shippers that enjoy i t now. UP/SP-23, Peterson, p. 164 n.79; 

UP/SP-231, Peterson, pp. 76-80. No one submitted any evidence 

to the contrary. 

Nonetheless, i n Decision No. 44, the Board concluded 

that BNSF should receive a d d i t i o n a l r i g h t s ^o serve new 

transloading f a c i l i t i e s on the overhead portions of i t s 

trackage r i g h t s over UP/SP l i n e s . The Board explained t h i s 

holding as aimed at preserving options that shippers at UP 
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points hc^ve to truck t h e i r goods to or from SP poi n t s , and 

vice versa. 

I can understand that, no t w i t h s t anc" ing my p r i o r 

testimony, the Board was concerned that there might 

t h e o r e t i c a l l y be such options that would be l o s t f o l l o w i n g the 

merger -- even though we found none. However, i f i t were read 

l i t e r a l l y , the Board's transloading condition would go f a r 

beyond preserving such options. Read l i t e r a l l y , i t would 

allow BNSF to locate a transloaaino f a c i l i t y immediately 

adjacent to a shipper that i s now exclusively served by one of 

the merging r a i l r o a d s on a l i n e where BNSF w i l l receive 

overhead trackage r i g h t s , and to handle t r a f f i c t o or from 

that shipper v i a transloading, even though the shipper has no 

remotely comparable transloading option v i a the other n;erging 

r a i l r o a d today. This comes very close to opening a l l 

exclusively-served shippers on or near the l i n e s where BNSF 

w i l l receive overhead trackage r i g h t s to two - r a i l r o a d service. 

Three concrete examples, ar.iong hundreds, may help t o 

i l l u s t r a t e the p o i n t : 

• At Cameo, Colorado, about 15 miles east of 

Grand Junction on the SP mainline over which BNSF w i l l receive 

overhead trackage r i g h t s , SP exclusively serves the coal mine 

of Powder Horn Coal Co. The nearest points on other r a i l r o a d s 

-- Denver, which i s served by BNSF and UP, and Creston, 

Wyoming, which i s served by UP -- are more than 225 highway 
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miles away. I f ' t h e Board's transloading condition were read 

l i t e r a l l y , BNSF would be e n t i t l e d to b u i l d a transloading 

f a c i l i t y r i g h t at Cameo, and to handle Powder Horn Coal's 

outbound coal at that f a c i l i t y -- even though t r u c k i n g the 

coal 225+ miles to Denver or Creston i s not an economically 

feasible option today. Similarly , BNSF could move, say, 

inbound machinery from exclusive BNSF points to the shipper 

vi a the transloading f a c i l i t y , even though the merger i n no 

way reduces competitive options f o r such t r a f f i c . 

• SP provides the only l i n e - h a u l r a i l service f o r 

a major paper plant of Champion I n t e r n a t i o n a l near Moscow, 

>̂  Texas, a point on the SP Houston-Memphis l i n e over which BNSF 

^ w i l l receive overhead trackage rights.-^ Champion today uses 

' truck transloading as an a l t e r n a t i v e to SP service, w i t h 93% 

of i t s transload shipments moving v i a a BNSF transloading 

f a c i l i t y at Cleveland, Texas, 30 miles to the south, and only 

7% moving v i a a UP transloading f a c i l i t y at Palestine, Texas, 

nearly 100 miles t o the n o r t h w e s t . I f the transloading 

condition were read l i t e r a l l y , BNSF -- which already provides 

the f a r superior transloading option -- could b u i l d a 

transloading f a c i l i t y r i g h t at Moscow, and use i t to move 

^' The plant i s located at Camden, Texas, on the Champion-
owned Moscow, Camden & San Augustine Railway, which connects 
s o l e l y to SP at Moscow, 

- ' See Champion I n t e r n a t i o n a l Comments, Dec. 19, 1995, 
Kerth, p. 7, 
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Champion's t r a f f i c . This simply gives BNSF and the shipper an 

improved com.petitive option that they do not have today. 

• ,SP exclusively serves an Eagle-Picher 

diatomaceous earth plant at Lovelock, Nevada, located on the 

SP mainline over which BNSF w i l l receive overhead trackage 

r i g h t s . The closest UP points are Reno, 88 miles away, and 

Winnemucca, Nevada, 75 miles away. Under the BNSF settlement 

agreement, the shipper w i l l be able to transload v i a BNSF both 

at Reno, which i s a " 2 - t o - l " point, and at Weso ( j u s t adjacent 

to Winnemucca), also a " 2 - t o - l " p oint. I f the transloading 

condition were read l i t e r a l l y , BNSF could also b u i l d a 

transloading f a c i l i t y r i g h t at Lovelock, and use i t to move 

Eagle-Picher's t r a f f i c again an outcome t h a t , rather than 

preserving any e x i s t i n g competition, simply provides a 

w i n d f a l l to BNSF. 

A l i t e r a l reading of the transloading c o n d i t i o n thus 

leads to unintended overbreadth. This can be very simply 

remedied by c l a r i f y i n g that the condition applies only to 

shippers t r u c k i n g t r a f f i c between a point on one of the 

merging r a i l r o a d s and a new BNSF transloading f a c i l i t y at a 

point on the other merging r a i l r o a d . This w i l l preserve a l l 

actual and p o t e n t i a l transloading competition that now e x i s t s 

between UP and SP. without creating extensive new competition 

th a t a l l but opens t o j o i n t service hundreds of shippers t h a t 

are e x c l u s i v e l y served today. 



The same basic analysis applies t o o f f - r a i l 

shippers, though Decision No. 44 mentions only shippers 

t r u c k i n g between a point on one of the merging r a i l r o a d s and a 

transloading f a c i l i t y on the other. I f an o f f - r a i l coal mine 

i s located one mile from the SP mainline at Cameo, Colorado, 

and today trucks to an SP transloading f a c i l i t y at Cameo, with 

i t s closest t h e o r e t i c a l transloading options at the f a r - t o o -

d i s t a n t points of Denver and Creston more than 225 miles away, 

i t i s c l e a r l y not appropriate to allow BNSF to open i t s own 

new transloading f a c i l i t y r i g h t next door to SP's transloading 

f a c i l i t y at Cameo, a mile from the m.ine, and handle the mine's 

coal through that f a c i l i t y . I f the Board wishes to specify a 

stra i g h t f o r w a r d r u l e c l a r i f y i n g the a p p l i c a b i l i t y of the 

condition to o f f - r a i l shippers, i t should provide that the 

condition applies only i f the distance from the o f f - r a i l 

shipper to a new BNSF-served transloading f a c i l i t y at a point 

on one of the m.erging r a i l r o a d s where BNSF has overhead 

trackage r i g h t s i s at least as great as the distance from the 

shipper to the nearest point on the other merging r a i l r o a d . 

This would avoid creating extensive new competition f o r such 

shippers. 



AFFIRMATION 

I, RICHARD B. PETERSON, declare under penalty of perjury, that I have 
read the foregoing statement, that I know its contents, that its contents are true as stated, 
and that I ann authorizea to make this statement. Executed on A j ^ ^ ^ 2.*̂  . 1996 

X^ 
! m- RICHARD B PETERSON 
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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th St. Sc C o n s t i t u t i o n Ave., N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . -- Control & Merger Southern P a c i f i c 
Corp. . et a l . — _ 

Dear Secretary Williams: 

The Applicants have been served w i t h p e t i t i o n s t o 
reopen or f o r c l a r i f i c a t i o n , a l l dated September 3, by 
Entergy, Dow, Tex Mex and KCS. We intend to respond t o these 
p e t i t i o n s on or before the deadline of September 23. 

Sincerely 

Arvid E. Roach I I 

On Behalf of the Applicants 

cc: A l l Parties of Record 

Item No.. 
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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 ^ 
12th St. & Cons t i t u t i o n Ave., N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 3 2 7';̂0, Union P a c i f i c Corp., 
et a l . -- Control & Merger -- Southern P a c i f i c 
Corp., et a l . 

Dear Secretary Williams: 

The Applicants are i n receipt of a July 30 l e t t e r to 
Chairman Morgan from Dow, and an August 2 l e t t e r , corrected 
August 5, from KCS to Chairman Morgan reply i n g to D'̂w. Dow's 
l e t t e r reargues a request f o r various trackage r i g h t s i n 
association w i t h a r i g h t to b u i l d i n to Dow's f a c i l i t y at 
Freeport, Texas, which the Board voted on July 3 to grant i n 
part and deny i n pa r t . We repeat what ŵ  have said i n 
response to s i m i l a r submissions by Wich^..^ and Amtrak- The 
record i s closed; the Board has not yet issued i t s w r i t t e n 
decision memorializing the matters i t voted uoon on July 3; 
and t h i s i s not the time to be seeking to reargue, change or 
" c l a r i f y " a Board decision that has not yet been issued. 
While the Applicants strongly disagree w i t h Dow's argum.eats, 
we do not propose to respond unless requested to do so by the 
Board. 

The Applicants are also i n receipt of a July 29 
l e t t e r from Railco, Inc., to the Board, che Applicants, Utah 
Railway, DOJ and various Members of Congress asking that the 
Applicants' settlement agreement wit h Utah Railway ( f i l e d i n 
t h i s proceeding on February 2) be changed to allow Utah 
Railway to serve a Railco loadout f a c i l i t y at Savage, Utah, 
that i s s o l e l y served by SP. Railco was an active party to 
the case, and made no such request i n the comments i t f i l e d on 
March 21, which simply opposed the merger. This was no 
inadvertent omission on Railco's pert, since i t advised UP i n 
a l e t t e r dated March 22 that i t wouia withdraw i t s opposition 
i f UP gave i t the r e l i e f i t i s now asking the Board to grant. 
Railco's request should be denied as c l e a r l y out of time. I t 
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Honorable Vernon A. Williams 
August 7, 1996 
Page 2 

should also be denied because, among other reasons, i t i s 
simply one more of a large number of requests by shippers --
a l l of which the Board voted on July 3 to r e j e c t -- which seek 
to add competition that does not e x i s t now rather than to 
r e c t i f y any loss of competition that the merger would cause. 

Sincerely 

Arvid E. Roach I I 

cc: A l l Parties of Record 
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I t e m No, 

Page C c u n t _ _ ^ 

y,..yyyyy 
cNTER£D 

Ot1iC» ol lii8 Secretary 

ADC - 7 1906̂  

Fart 0.' 
Public P:x.zA. 

OFFICE OF THE SECRETAR'i" 
SURFACE TRANSPORTAT-IOrJ BOARD 
12TH STREET AND CONSTITUTION AVE NV/ 
WASHINGTON, DO: 20423 

I HAVE ATTACHED A COPY OF AN ARTICLE THAT APPEARED IN OUR 
HOME TOWN PAPER. IT IS A PRESS RELEASE ON THE UP/SP RAIL
ROAD MERGER. AND HO'V THE RESULTING REORGANIZATION WILL 
AFFECT SOME OF THE WORKERS 
AS VOU CAN SEE BY THE ARTICLE IT WILL CAUSE M A N Y FINE 
PEOPLE TO LOSE THEIR JOBS WHEN YOU COMBINE THIS LOSS WITH 
THE BLASE ATTITUDE BEING EXPRESSED EY MR SHATTUCK, UP TOP 
MARKETING EXECUTIVE,, IT BECOMES UNCONSCIONABLE 
REMARKS LIKE 'THIS TIME THE COMPANY WILL DECIDE WHO WORKS 
FOR THE NEW RAILROAD.', AND 'THE COMPANIES ARE DECIDING WHO 
TO HIRE AND WHERE THEY WILL WORK' ARE IN DIRECT OPPOSITION 
TO WHAT I BELIEVE TO BE A GOOD FAITH CONTRACT BETWEEN LABOR 
AND MANAGEMENT 
I BELIEVE THAT ALL WORKERS, ORGANIZED OR NOT, ARE ENTITLED 
TC SOME BASIC RIGHTS AND CONSIDERATIONS. FOR ANY COMPANY 
TO BE ALLOWED TO DISREGARD AND THROW A W A Y THEIR PEOPLE 
IN SUCH A MANNER IS OBSCENE 
THIS WOULD BE A GIANT STEP BACKWARD IN OUR FIGHT FOR 
WORKER RIGHTS-IT WOULD BE BACK TO FAVORITISM AND KICK
BACKS- WHAT NEXT, THE COMPANY TOWN/STORE SO THEY CAN 
REALLY CONTROL OUR LIVES 
I CAN ONLY HOPE THAT THE POWERS THAT BE, WHO ARE MAKING 
THIS MERGER DECISION WILL LOOK VERY CLOSE AT WHAT THEY 
ARE CREATING, 
YOUR HELP IN AVERTING WHAT WOULD BE A TERRIBLE INJUSTICE 
TO THE A A M E R I C A N WORKER WILL BE GREATLY APPRECIATED 

SINCERELY 

f~^3yCAA<U^_^ , _ ^ 
CARMEINTI:. L0LLE'I-
6707 ICHABOD AVENUE 
GILLETTE, WYOMING 82717 



ail mergerDrings worries ovSr job security 
By The Associated Press 

Employees in (he marketing 
departments apparently will be :he 
first (o learn if (hey will stay or go in 
Ihe merger of Union Pacific Railroad 
and .Southern Pacific Rail Corp. 

Jim .Shatiutk. Union Pacific's lop 
inarkclitlecxccutivc. s.iid company 
piannei|ia|yiNiding how to consoli
date ihtffflmSMing departments. Ihc 
first divisions scheduled to be com
bined after formal merger approval. 

Shaltuck estimated HP's m.irkel-
ing department in Omaha would gain 
around 60 positions through the 
merger. He said most of the approxi
mately 275 positions at .SP's market
ing departinen( in Denver will be 
(ransfcrrcd 01 eliminated. 

About 325 employees work in 
UP's marketing department in 
Omaha. Another 130 marketing 
employees work in other areas along 
the UP system, he said. 

. Shattuck said employees won't be 
able to volunteer for buyouts as they 
did during UP's acquisition last year 

manner. although company 
spokesman John Bromley declined to 
comment Monday in detail on (he 
matter. 

"It's way too early for us to talk 
about this stuff publicly," Bromley 
said. 

Union Pacific gained preliminary 
•of-.ithe. Chicaao^ jfcl^gr^i^Weytern ̂ approval last month for its $5.4 bil-
frarsportati'on Co, Tnis time, he said, '• 
the company will decide who works 
for the new railroad.' 

"We wanted to get the very best 
people wc have into those positions." 
Shaiiuck said. "They'll cither get a 
gooc • 'b or a good .severance pack
age." 

.Shattuck said other departments 
probably will reduce staff in the same 

lion acquisition of .Southern Pacific. 
Together, the companies will create 
the largest railroad in North America, 

Shattuck and Bromley cautioned 
thai merger planning remains in the 
preliminary stages, making precise 
employment numbers impossible. 

In a merger application fiied last 
year. Union Pacific said it intended to 
eliminate about 3.4(K) jobs in the con

solidation The companies, which 
employ about 53,000 people, arc 
deciding who to hire and where they 
will work. 

A new marketing department 
should be put together and operating 
under the Union Pacific name by 
November Shattuck said Other 
administrative departments — such 
as accounting, human resources, cor
porate communications and labor 
relations — should be consolidated 
after the marketing departments, he 
said. The railroads' operating depart
ments will remain separate for a 
longer period of time, Shattuck said. 
The companies will integrate com
puter systems and complicated labor 
agreements. 
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VIA HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th Street & Constitution Ave., NW 
Room 2215 
Washington, DC 20423 

I te tn N o . . 

'3^XEi 

y -,. Re: Finance Doclcet No. 32760, Union Pacific Corp., et al.. --
Control and Merger - Southern Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned ducket are the original and twenty (20) 
copies of Burlington Northern Railroad Company and The Atchison, Topeka and Santa Fe 
Railway Company's Motion to Strike Portions of the Oral Argument of The Society of the 
Plastics Industry, Inc. (BN.'SF-61). Also enclosed is a 3.5-inch disk containing the text of 
BN/SF-61 in Wordperfect 5.1 fonnat. 

I would appreciate it if you would date-stamp the enclosed extra copies and remm 
theni to the messenger for our files. 

Enclosures 

kNlbhbU 
Office of the Secretary 

JUL - 3 W« 
Pari of 
Public Record 
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BN/SF-61 

BEFORE THE / ^ § ^ A "̂-O-
SURFACE TRANSPORTATION BOARD / 0 ^/M//^ ''X^ 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 
TRANSPORTATION COMPANY, ST. LOUIS .SOUTHWESTERN RAILWAY COMPVNIY 
SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN RAILROAD 0-̂>:'AN-Y 

BURLINGTON NORTHERN RAILROAD COMPANY AND 
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY'S 
MOTION TO STRIKE PORTIONS OF THE ORAL ARGUMENT OF 

THE SOCIETY OF THE PLASTICS INDUSTRY, INC. 

Burlington Northern Railroad Cotnpany ("BN") and The Atchison, 

Topeka and Santa Fe Railway Company ("Santa Fe") ( c o l l e c t i v e l y , 

"BN/Santa Fe") hereby submit t h i s Motion to Str i k e portions of the 

or a l argument of counsel f o r the Societiy of the Pl a s t i c s Industry, 

Inc. ("SPI") during the public o r a l hearing before the Surface 

Transportation Board ("Board") cn July 1, 1996. S p e c i f i c a l l y , 

BN/Santa Fe moves the Board to s t r i k e from the t r a n s c r i p t of the 

or a l argument i n t h i s proceeding the impertinent, scandalous, and 

wholly outrageous statements made by counsel f o r SPI tha t BN/Santa 

Fe " l i e d " about i t s ongoing implementation process w i t h respect to 



t 

s t o r a g e - i n - t r a n s i t ("SIT") f a c i l i t i e s . ! / As shown below, SPI's 

counsel has nc basis t o accuse BN/Santa Fe of any improprieties 

w i t h respect t o i t s implementation process, and his comments should 

be s t r i c k e n because they impugn the character of BN/Santa Fe and 

i t s o f f i c e r s and executives.2/ 

BN/Santa Fe believes that SPI's counsel's accusation was based 

on an alleged inconsistency between BN/Santa Fe's response to 

requests f o r admissions and the deposition iestinony of BN/Santa Fe 

Vice President Carl R. Ice. In the response to the requests f o r 

admissions f i l e d on February 20, 1996, BN/Santa Fe stated that i t 

" i s c u r r e n t l y i n the process of developing * * * plans" f o r 

st o r a g e - i n - t r a n s i t f a c i l i t i e s . BN/SF-25, at 4. Consistent with 

that response, Mr. Ice stated during his deposition on March 4, 

1996 that "we are s t i l l i n the process of developing those plans." 

Ice Dep. 347. He went on t o say that the work was not "done yet." 

Ice Dep. 347-348. Nothing i n Mr. Ice's deposition testimony i s i n 

any respect incon.'^istent w i t h BN/Santa Fe's representation that i t 

i s " i n the process of developing * * * plans." I t i s clear from 

the deposition t r a n s c r i p t that Mr. Ice thought he was being asked 

1/ BN/Santa Fe does not seek to have SPI's cou^ibel's argument 
stri c k e n i n i t s e n t i r e t y , but s^eks only an order s t r i k i n g a l l 
claims that BN/Santa Fe or i t s o f f i c e r s and executives l i e d i n 
w r i t t e n or deposition testimony, public statements, or w r i t t e n 
discovery. Because BN/Santa Fe does not yet have a t r a n s c r i p t of 
the proceedings, i t i s unable to supply page and l i n e references to 
SPI's counsel's argument. 

2/ Although BN/Santa Fe recognizes t h a t , at t h i s point i n the 
proceedings, i t i s not e n t i t l e d to reply to the substance of the 
arguments made by p a r t i e s opposing BN/Santa Fe's agreements wit h 
Applicants, i t i s s e t t i n g f o r t h the underlying fac t s i n order to 
explain .•' y t h i s Motion to Str i k e should be granted. 

- 2 -
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whether the implementation process was "done" -- that i s , 

completed. SPI's counsel, however, d e l i b e r a t e l y played upon the 

ambiguity of the word "done" to argue that nothing yet had been 

undertaken, which, allegedly, would be inconsistent w i t h BN/Santa 

Fe's response t o the requests f o r admissions. SPI's counsel then 

t o t a l l y mischaracterized t h i s alleged ambiguity and accused 

BN/Santa Fe as having ''lied" when he stood before t h i s Board, the 

p a r t i e s to t h i s proceeding, the media, and the American pu b l i c . 

Twice before -- i n SPI's March 29, 1996 comments and June 3, 

1996 b r i e f -- SPI's counsel has grossly mischaracterized t h i s same 

alleged inconsistency between BN/Santa Fe's response to requests 

f o r admissions and Mr. Ice's testiiTiony. See SPI-11, at 34; SPI-21, 

at 19 & n.l6. Because, however, SPI's p r i o r mischaracterizations 

di d not r i s e to the l e v e l of accusing BN/Santa Fe of l y i n g , 

BN/Santa Fe chose not to seek Board i n t e r v e n t i o n to s t r i k e the 

material, but rather sought to correct SPI's erroneous statements 

by d e t a i l i n g , i n i t s A p r i l 29, 1?96 submission, BN/Santa Fe's 

subs t a n t i a l progress i n implementation planning f o r service to the 

p l a s t i c s industry . See BN/SF-54, at 5, 14-16; Ice 2d V.S. at 11-

12; C l i f t o n V.S., passiw. Indeed, several of BN/Santa Fe's 

o f f i c e r s and executives s p e c i f i c a l l y t e s t i f i e d about how the CMA 

Agreement confirmed BN/Santa Fe's access to the Dayton Yard SIT 

f a c i l i t y , and they atte s t e d to BN/Santa Fe's commitment to locate 

and invest i n a d d i t i o n a l SIT space to accommodate i t s customers, i f 

the need were to a r i s e . Ice 2d V.S. at 3; Rose V.S. at 5; C l i i t o n 

V.S. at 10. SPI's counsel had the opportunity to cross-examine 

- 3 -
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>:ach of these witness during t h e i r depositions i n May and i n f a c t 

took the opportunity on May 10, 1996 t o cross-exam.ine Mr. Rose, 

BN/Santa Fe's Vice President, Chemicals of the I n d u s t r i a l Business 

Unit, on t h i s very subject. Rose Dep. Tr. at 127-128. During his 

deposition, Mr. Rose s p e c i f i c a l l y r e f e r r e d to the ongoing tasks of 

the implementation team wit h respect to the Dayton Yard SIT 

f a c i l i t y . Ros<i Dep. Tr. at 104. 

In l i g h t of the extensive record that BN/Santa Fe submitted 

over a three month period to document i t s ongoing development of 

plans to implement the trackage r i g h t s agreements and serve the 

p l a s t i c s industry, SPI's counsel's inflammatory, outrageous, and 

u n f a i r accusation at o r a l argument about HN/Santa Fs and i t s 

o f f i c e r s and executives was completely inappropriate and 

unconscionable. BN/Santa Fe thus feels compelled to move f o r an 

order s t r i k i n g his impertinent and scandalous remarks from the 

t r a n s c r i p t of the July 1, 1996 public o r a l hearing. Material that 

i s "impertinent, or scandalous" i s subject to a motion t c s t r i k e 

under 49 C.F.R. § 1104.8.3/ SPI's counsel c l e a r l y exceeded the 

bounds of f a i r argument. 

3/ Section 1104.8 s p e c i f i c a l l y refers to s t r i k i n g impertinent or 
scandalous matter " f r c t ^ any document." BN/Santa Fe subiuits that 
Section 1104.8 i s applicable to SPI's counsel's o r a l argument 
because the statements are part of the record i n t h i s proceeding 
and w i l l be m.emorialized i n a t r a n s c r i p t of the public o r a l 
hearing. 



Accordingly, f o r the reasons stated above, BN/Santa Fe 

r e s p e c t f u l l y requests the Board to grant t h i s motion to s t r i k e . 

Respectfully submitted, 

J e f f r e y R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickl a n d , J r. 

Burlington Northern 
Railroad Com.pany 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

The Atchison, Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, I l l i n o i s 60173 
(847) 995-6887 

^/yJ/L^^y/'*/^ 
Erika . Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & P i a t t 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

Attorneys f o r Burlington Northern Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

July 2, 1996 
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^ CERTIFICATE OF SERVICE 

I hereby certify that copies of Burlington Northern Railroad Company and The 

Atchison, Topeka and Santa Fe Railway Company's Motion to Strike Ponions of the Oral 

Argument of The Society of the Plastics Industry, Inc. (BN/SF-61) have been served this 2nd 

day of July, 1996, by first-class mail, postage prepaid on all Panies of Record in Finance 

Docket No. 32760 and by fax and liand-delivery on counsel for The Society of the Plastics 

Industry, Inc. •>»-

KCH^JZE. O'Brien 
Mayer, Brown & Piatt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D.C. 20006 
(202) 778-0607 
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LARRY W. TELFORD 
DIRECT NO. (415) 677-5605 

S E V E R S O N & W E R S O N 
A O R O r c S S I O N A L C O B P O B A T I O N 

A T T O R N C T S AT L.»W .- . 

ONE EMBARCADERO TENTER 

SAN FRANCISCO. CAl-I^ORNIA 9A\ 

Y X7yr 

I tem No. 
f A X ( « l - H < i . S 6 - 0 « 3 9 

T E L E P H O N E 4 ' S ; 3 9 6 3 3 < « Pace Count 
Ju 'A, A- / ^ 

June 10. 1996 

Vernon A. Williams, Secretary 
Case Control Branch; Attn: Finance Docket 32760 
Surface Transportatic-i Board 
1201 Coastitution Ave., iv'.W. 
Washington, D.C. 20423 

Re: Application of Union Pacific Corporation, et al.. Finance Docket 32760 

Dear Mr. Secretary: 

Transmitted herewith for filing and the attention of the Board are original and twenty 
copies of Withdrawal of Opposition and Statement of Support of the Town of Truckee, a 

^Galifomia municipal corporation ('TRCK-4"). A Certificate of Service is included in the 
• dling confirming service by mail upon The Honorable Jerome Nelson, Erika Z. Jones, Etsq., 
^ i y i d E. Roach I I , Esq., Paul A. Cunningham, Esq. and the other parties designated "POR" 
• on the service list attached to Decision No. 15, as amended and supplemented by Decision 
- No. 17.. I •* 

i , ; : . Also enclosed is one 3 1/2 inch computer diskette containing the contents of the 
-filing in WordPerfect 5.1 format. 

% - Should there be any question about this filing please call me collect at the number 
' « t forth above 

•:'^A 

Very t^u^ours. 

r^;.- > i M r . Stephen L. Wright, Town Manager, Town of Truckee 

LAiTERED 
Office of the Secretary 

Part of 
P'jblic Recced 

I c. 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

UNITED STATES DEPARTMENT OF TRANSPORTATION 

In the matter of the Application of 
Union Pacific Corporation, Union 
Pacific Railroad Company, Missouri 
Pacific Railroad Company, Southern 
Pacific Transportation Company, St. 
Louis Southwestern Railway Company, 
SPCSL Corp., and the Denver and Rio 
Grande Western R iiiroad Company 

Finance Docket No. 32760 

WITHDRAWAL OF OPPOSITION 
AND STATEMENT OF SUPPORT 

OF THE TOWN OF TRUCKEE, CALIFORNIA 

Larr>' W. Telford, Esq. 
Severson & Werson, a 
Professional Corporation 
One Embarcadero Center, 26th Fl. 
San Francisco, CA 94111 
Tel. (415) 398-3344 
Fax. (415) 956-0439 

TRCIC-4 
Attorneys for the Town of Truckee 
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WITHDRAWAL OF OPPOSITION 
AND 

STATEMENT OF SUPPORT 

The undersigned, counsel of record to the Town of Truckee (Town") in the 
within proceeding, has been instructed by the Town to advise the Board that the Town 
and the Union Pacific Railroad Company have reached agreement on mutually 
satisfactory remedial measures to address the requests for conditions set for'h in the 
Statement of Stephen L. Wright, TRCK-1. The Town therefore changes its position 
regarding the Application from one of opposition to the proposed merger, to one of 
support. The Town believes that the combination of Union Pacific and Southern Pacific 
proposed in the Appiication will result in a financiaily strengthened merged carrier with 
greater ability to address the issues raised in the verified statements submitted on behalf 
of the Town. 

Respectfully submitted, 
The Town of Truckee, 
a California municipal corporation 

Jĉ erson & Werson, a 
Professional Corporation 
One Embarcadero Center, 26th Fl. 
San Francisco, CA 94111 
Tel. (415) 398-3344 

CERTIFICATE OF SERVICE 

I hereby certify that on the 10th day of June, 1996, I served a copy of the 
foregoing document upon each Party of Record in this proceeding by mailing first-class 
mail a copy thereof properly addre.ssed to each such party. 

Dated at San Francisco, California, this 10th day of June, 1996. 

P 


