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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

JOINT PETITION OF THE BURLINGTON NORTHERN AND
SANTA FE RAILWAY COMPANY AND
R.R. DONNELLEY & SONS COMPANY
FOR ENFORCEMENT OF MERGER CONDITION

Pursuant to Decision No. 44 and Decision No. 72 in the above-referenced
proceeding, petitoners The Burlington Northem and Santa Fe Railway Company
(“BNSF”)Y and R.R. Donnelley & Sons Company (‘Donnelley”) petition the Surface

Transportation Board (“Board”) for enforcement of the transioad condition.? In Decision

No. 44 in this proceeding, the Board imposed a condition providing BNSF access to any

v The acronyms used herein are the same as those in Appendix B to Decision No. 44.

B In Decision No. 72, the Board stated that “any beneficiary of the Decision No. 44
conditions has the right to seek relief from the Board if it believes that these conditions have not
been implemented in a manner that achieves their competition-preserving objectives.” Slip op.
at 8 (footnote omitted; emphasis added). See also id. at 8 n.18 (“We wish to clarify that shippers
have rights under the BNSF agreement because we have imposed the terms thereof as a condition
of the merger. * * * [S]hippers have recourse to the Board for enforcement of the merger
conditions.”).




new transload facility located on a UP-owned or SP-owned line over which BNSF
received trackage rights. See Decision No. 44, slip op. at 106, 145-146; see also
Decision No. 61, at 12. Pursuant to this condition, petitioners seek an order stating that
a facility at Sparks, Nevada, which Donnelley intends to use to transfer paper products
from rail to truck for shipment to its Reno, Nevads. commercial printing plant, is a new
“transload facility” that may be served by BNSF via the trackage rights granted to it in
this proceeding.

The facility is located in Sparks and. although it has physical access to a rail 3pur,
it has not received or shipped frsight by rail for at least the past four or five years.
(Sketches of the facility and the adjacent trackage are attached to the Verified Statement
of F.E. Kalb (hereinafter “Kalb V.S.), which is attached to this petition.) Thus, the track

adjacent to the facility is dormant. Kalb V.S. at 6. The dormant track is connected to

an SP line over which BNSF received trackage rights in this proceeding. /d. at 6;
Verified Statement of William J. Staab (hereinafter “Staab V.S.") at 1 (attached hereto).

Previously, Rubbermaid Cleaning Products, Inc. (“Rubbermaid”) used the structure
to warehouse its products, which were transported to and from the facility solely by truck.
/d. at 5. Under the proposal for use of the facility as a transload, Sprint, Inc. (“Sprint”)
will lease space previously occupied by Rubbermaid and will provide new transload
services to Donnelley, transferring rolled paper stock brought to the facility by rail to
motor carrier for movement to Donnelley’s commercial printing facility at Reno. /d. at 3-
5, Staab V.S. at 2-3. Conversion of the warehouse to a transload facility will involve new
construction t> accommodate rail traffic directly into the facility. Kalb V.S. at 4-5; Staab
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V.S. at 3. The truck segment of the proposed transioad move will be fourteen miles.
Kalb V.S. at 5; Staab v.S. 2t 2.

Because the rail track leading into the facility has been dormant for four to five
years, and because the facility will now be used to transioad products and, thus, will
require conversion to accommodate this new use, the facility will be a new “transload
facility” under the condition imposed by the Board. Accordingly, BNSF should have
access to the new transioad facility at Sparks. However, UP has taken the position that
BNSF shoulkd 1ot have access to the facility because the facility is an existing facility that
received rai! service in the past. Kalb V.S. at 6-7. Petitioners BNSF and Donnelley,
therefore, ask the Board to enforce the transioad condition by ordering that UP allow
BNSF access, under the conditions imposed in Decision No. 44, as clarified in Decision

No. 61, to the proposed new transload facility at Sparks.
BACKGROUND
The Sparks facility was leased to Empire Brush, Inc., on November 1, 1993. Kalb
V.S. at 5. When Rubbermaid purchased Empire Brush, Inc., on January 2, 1995, the
lease was assigned to Rubbermaid. /d. Rubbermaid, which used the facility as a

warehouse, moved out during June 1927, although its lease runs until October 31, 1997.

/d.

Although there is track connecting the facility to SP's line, neither Rubbermaid nor
the other tenants of the facility have utilized rail service for at least four to five years.
Kalb V.S. at 5-8. Instead, the facility has been used as a warehouse served solely by
trucks. /d. at 6.




Under the plan for conversion and use of the facility, the existing structure will be
converted for use as a paper transloading facility serving Donnelley’s printing plant in
Reno. Kalb V.S. at 3-5; Staab V.S. at 2-3. Conversion will involve construction of three
new doors for unloading rail cars and the modification of three existing doors to
accom .odate the delivery of shipments by rail. Kalb V.S. at 4-5; Staab V.S. at 3. The

conversion of the facility to accommodate rail service is expected to cost approximately
$50,000. Kalb V.S. at 4-5; Staab V.S. at 3.

It is contemplated that paper materials will be brought to the facility by rail and
then transioaded to truck for carriage to the Reno printing piant on an as-needed basis.
Kalb V.S. at 4; Staab V.S. at 2-3. The truck segment from the Sparks facility to
Donnelley’s printing plant in Reno will be fourteen miles in length. Kalb V.S. at 5; Staab

V.S. at 2. Operation and maintenance of the facility are expected to cost in excess of
$1 million yearly. Kalb V.S. at 5; Staab V.S. at 3. These expenses are over and above
the costs of providing direct rail service to Donnelley’s Reno plant. Kalb V.S. at 5,

Currently, rolled paper stock is shipped to Donnelley s 'eno plant by truck or by
direct rail service provided by UP. Kalb V.S. at 2-3; Staab V.S. at 2. The motor carrier
shipment= are first moved by BNSF from mills located in Minnesota or from interchanges
in Chicago. BNSF then transports the loaded cars to Hambone, California, for
interchange to the McCloud Railway Company (“MCR"). Kalb V.S. at 2-3; Staab V.S. at
2. The MCR carries the paper stock to McCloud, C4, where the paper is transioaded
to trucks for delivery to Donnelley’'s Reno printing piant. Kalb V.S. at 2; Staab V.S. at
2. The truck segment of the move is 203 miles. Kalb V.S. at 2; Staab V.S. at 2.
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Access to the new transioad operation at Sparks would facilitate Donnelley’s plans
to consolidate its operations and would provide Donnelley greater control over its
inventories, enhancing its ability to respond to fluctuations in production at its Reno
printing facility, and providing a competitive counterweight to UP direct rail service. Kalb
V.S. at 3; Staab V.S. at 3.

ARGUMENT

THE BOARD SHOULD ORDER !IP/SP TO PERMIT BNSF TO SERVE THE
PROPOSED SPARKS FACILITY.

The Board has granted BNSF the right to serve “any new transload facility ***
located post-merger on any UP/SP line over which ENSF has received trackage rights
in the BNSF agreement.” Decision No. 61, slip op. at 7. The proposed facility at issue
here meets the criteria set forth by the Board for new transload operations, and the order
that BNSF now seeks is convistent with the Board's intent in imposing the transioad
condition.

A. UP Has Wrc agfully Denied ENSF Access To Serve This New
Transload Facility.

UP has refused to permit BNSF to serve the proposed new transload facility.
UP’s position is that “BNSF has the ability to build or acav:ire @ new facility including a
new transioad operation along the SP trackage in order to handle [Donnelley’s] traffic,”
but that the converted structure at Sparks would not constitute either a new facility or a

new transload facility. See July 2, 1997 Letter from Jim Shattuck, Executive Vice
Presidem, Marketing and Sales, Union Pacific Railroad Company, to Bill Staab,
Operations Support Manager, Donnelley (attached as an Exhibit to Kalb V.S.). in effect,
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UP's position is that Donnelley could obtain competitive rail service from both BNSF and
UP only if BNSF or Donnetley built a new translioad facility from the ground up or
acquired a facility without existing trackage and built new track to connect to the SP lire.
See also July 10, 1997 Letter from Charles F. Penner, Director, Industrial Development,
Union Pacific Railroad Company, to Peter J. Rickershauser, Vice President, Marketing
UP/SP Lines, BNSF (attached as an Exhibit to Kalb V.S.) (asserting that the proposed
facility would not be a new tra isload facility because “the warehouse is an existing
facility on the SP line”). UP also asserted that the Sparks facility would not qualify as
a transload operation under the Board's condition. /bid. Nothing in Decision Nos. 44
or 61 supports UP’s position.

The Board has set forth the requiraments for a “legitimate transioad operation® in
Decision No. 61 (Slip op. at 12). There, the Board stated that a “transload operation will
necessarily entail both the construction of a railroad transload facility as that term is
used in the industryandoperaﬁngcootsabovoandbeyondmommatwouldbo
incurred in providing direct rail service." /bid. (emphasis in original). The proposed new
transload operation at Sparks meets these criteria.

First.theplanalbforoomtructiontoammodahniloponﬁom.mus
converting the existing structure into a new rail-served transload facility that will be used
to transfer paper products from rail to truck for carriage to Donnelley’s Reno plant. As
noted above, the costs of that construction are projected to be approximately $50,000.
See Kalb V.S. at 4-5; Staab V.S. at 3. Thus, there will be construction, which will resuit

in a new “railroad transload facility as that term is used in the industry.” Decisior No.




61, slip op. at 12. Moreover, the scope of construction contemplated by the plan meets
the Board's first criterion for legitimate transioad operations, which requires that there
be some construction, but does not call for construction from the ground up or

construction of new trackage.¥

Second, there will be costs of more than $1 million per year entailed in operating
and maintaining the Sparks transioad facility and trucking the paper stock the fourteen
miles from the Sparks facility to Donneliey's Reno printing plant. Kalb V.S. at 5; Staab
V.S. at 3. These operating costs will be “above and beyond the costs that wouid be
incurred in providing direct rail service.” Decision No. 61, slip op. at 12. Accordingly,
the proposed Sparks facility clearly meets the Board's criteria for new transioad
operations.

Moreover, it would be economically inefficient and contrary to the overall public
interest to engraft on the transioad condition a new requirement that a shipper must build
an entirely new structure in order to realize the benefits of the transioad condition, when
an existing structure not currently served by rail could be converted to a new transload
facility at less cost. An interpretation of the transioad condition that would require the
building of new facilities or track even when it would be cheaper to convert existing ones
to new uses would discourage the optimal use of facilities and resources and, therefore,
would be expensive, inefficient, and wasteful. See Kalb V.S. at 7-8 (detailing

¥ There is no basis in the Board’s decisions for 1/P’s assertion that the transload condition
requires that new transioad operations involve construction from the ground up or construction
of new trackage. Moreover, as we show below, UP’s interpretation of the transload condition
woddbeecommcaﬂymfﬁcxentandmconnmmththc&udsmndmuum
imposing the transload condition.
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contemnorary industrial development strategy of rehabilitating existing facilities in order
to transform resources to more productive uses), 8-9 (describing anticompetitive effects
that would result in mature industrial markets if transload condition applied only to
entirely new structures).

Thus, UP’s contention that this is not a new transload facility is meritiese. Nothing
in the Board's decisions, or in public policy or logic, supports the assertion that only
facilities built from the ground up subsequent to the UP/SP merger or 1 ose which had

never previously received rail service may qualify as “new transload facilities® for
purposes of receiving the benefits of competitive rail service from both UP/SP and BNSF.
See also Comments of United States Dept. of Transp., Aug. 1, 1997 (DOT-1), Fin. Dkt.
No. 32760 (Sub-No. 21) (hereinafter “‘DOT Aug. 1 Comments®), at 6-7 (stating that what

constitutes a new transload should be decided on a “functional basis, i.e., if newly rail-
served or newly established as a transloading operation, a facility should be considered
‘new’ regardiess of whether a building or structure was already in place on the property”).
B. An Order Holding That The Proposed F-:ility Is A New
Transload That May Be Served By BNSF Is Consistent With The
Board’s Stated Intent and Purposes In imposing The Transload
Condition.
1. The Order is Consistent With the Board’s Stated Intent.

In Decision No. 61, the Board made it clear that BNSF was to have access to all
new transioad facilities located adjacent to the lines over which it received trackage
rights. Slip op. at 7. The only limitation placed on BNSF service was that “BNSF will
be allowed to access exclusively served shippers only by a legitimate transioad

operation.” /d. at 12. As noted above, the proposed transioad at Sparks meets the
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criteria established by the Board for a legitimate transioad operation, because there will
be construction and the operation of the transload will entail costs above and “beyond
the costs incurred in providing direct rail service.” /d. Moreover, there are a number of
other factors that establish that the proposed new transload at Sparks is consistent with
the Board's stated intent to provide BNSF access only to /egitimate transloads.

First, the facility at issue here is to be used by an entirely different shipper than
the one that previously used it Donnelley is not a successor in interest to Rubbermaid
and engages in an altogether different business than does Rubbermaid. Thus, this
petition does 1ot involve a shipper who is seeking to use the transioad condition to
increase the number of rail carriers available to it at a pre-existing location.

Second, the facility will be used for different purposes than it was used for
previously. Rubbermaid used the structure as a warehouse served solely by trucks.

Donnelley, by contrast, wishes to convert it into a new transioad facility for the transfer
of paper stock from trains to trucks for shipment to Donnelley’s Reno printing plant. This
conversion, which as noted above, will entail both c:.nstruction and ongoing operational
and maintenance costs, conclusively shows that this petition concerns a “legitimate

transload operation” (Decision No. 61, slip op. at 12), not a contrivance to obtain a
competitive option not available to the shipper prior to the merger.

Third, the facility has not been served by rail for four to five years. The fact that
the rail line into the facility has been inactive for years supports the argument that this
is not a case where an exclusively-served shipper is contriving to improve the rail
service it was receiving at the time of the UP/SP merger.
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And fourth, the length of the truck segment of the proposed transioad operation
— fourteen miles to the Reno plant — also shows that the new facility will be a
“legitimate transioad operation® (Decision No. 61, at 12), not a sham to obtain
competitive ra.: ac.ess at the Reno plant that was not available to the shipper before the
UP/SP merger. See .bid. (‘By way of example, we do not expect that BNSF will
construct a truck transload facility adjacent to an exclusively served coal mine, and then
truck the coal a short distance (say, 100 feet) from the mine to the facility; that would not
be acceptable.”).¥

2. The Order Is Consistent With the Purposes of the Transload
Condition.

An order stating that BNSF should be allowed to serve the proposed new
transload facility is also fully consistent with the purposes for which the transioad

condition was imposed. In granting BNSF the right to serve new transioads on UP/SP

lines, as well as the right to serve all “new facilities® on those lines (Decision No. 61, slip
op. at 9), the Board sought to retain for shippers the same competitive options post-
merger that they had pre-merger and to assure that BNSF had sufficient traffic density
on the trackage rights lines to make operations over those lines commercially feasible.
See id. at 9-10; accord DOT Aug. 1 Comments, at 6. The Board’s determination that
BNSF should have access to the proposed new transioad facility at Sparks would further
both of those purposes.

y Because BNSF is willing to contribute one-half of the original cost of the trackage built
(,xobablybySP)toaccenthefacility(mKnle.S.nnmtmbdsfotmymnm
BNSF or Donnelley is trying to exploit existing UP/SP capital without paying for it.
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First, by confirming that the Sparks facility is a new transload facility, and thereby
enabling BNSF to serve it, the Board would preserve the “indirect UP vs. SP competition
provided by siting and transload options” (Decision No. 61, slip op. at 10) that was
available to Donnelley before the merger. As the Board stated in Decision No. 61 (slip
op. at 10), the transload condition was intended “io guarantee(] that all pre-merger UP
vs. SP siting competition would survive the merger.” Prior to the merger, Donnelley had
the option of having its Reno plant served either directly by UP or by a transload facility
located on SP’s line. Further, Donneliey had the option of building a new transload on
the SP lire from the ground up or converting an existing structure, if a suitable structure
were available. Because the Sparks facility is suitable for converzion to a transioad
operation, Donnelley would have been able to use the option of moving into that existing
structure with dormant track, and thereby obtaining transioad service from SP, as a
bargaining chip in negotiating with UP, which, presumably, would want to retain
Donnelley’s business and would, therefore, offer inducements to persuade Donnelley to
continue to utilize direct UP service. SP, in tum, would have to find a way to offset the
inducements offered by UP. Under a post-merger regime in which Donneliey would have
to build a new transioad facility from the ground up or acquire an existing structure and
construct new trackage in order to reap the benefits of two-carrier competition,
Donnelley’'s bargaining position would be much worse than under the pre-merger state
of affairs, and BNSF’s position would be worse than SP’s had been. Accordingly, a

decision that BNSF may serve the Sparks facility — thereby replicating SP’s position as




a competitor to UP — would preserve the competitive options that Donnelley would have
had but for the merger.

Second, as noted above, the Board has stated that the transioad condition is also
intende to enable BNSF to “achieve sufficient traffic density on its trackage rights lines."
Decision No. 61, slip op. at 9. The order sought by petitioners here would clearly
contribute to BNSF's traffic volume on the trackage rights that have been granted in this
proceeding and, therefore, would contribute to BNSF’s “traffic density on its trackage
rights lines.” /bid. See also DOT Aug. 1 Comments, at 7 ("We believe the STB should
rule on [the transioad] issue in such a way that allows BNSF access to the maximum
number of shippers.”).

CONCLUSION
For the foregoing reasons, the Board shouki enforce the transioad condition by

ho'ding that the proposed new facility at Sparks, Nevada will be a new “transioad facility”
and that as such the new transioad facility may be served by BNSF.
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VERIFIED STATEMENT
OF

WILLIAM J. STAAB

My name is William J. Staab. I am Operations Support Manager for the Reno
Division of R.R. Donnelley & Sons Company (“Donnelley”). My business address is 14100
Lear Boulevard, Reno, Nevada 98506-1657. I have been employed by Donnelley for twenty-
three years. In my present position, which I have held since 1992, I am responsible for
virtually all non-production aspects of R.R. Donnelley’sopentionutitskenowebpripﬁng
facility. My duties include oversight of maintenance, engineering, and facilities, as well as
management of inbound paper and ink supplies.

The purpose of my statement is to support the efforts of The Burlington Northern and
Santa Fe Railway (“BNSF”) to obtain access to serve a new trensload facility to be located
at 1141 E. Glendale Avenue in Sparks, Nevada. The new Sparks transload facility is
adjacent to trackage that, prior to the consolidation of Southern Pacific Transportation
Company (“SP”) and Union Pacific Railroad Company (“UP”), was owned by SP. Asa
condition of the consolidation of SP and UP, BNSF was given trackags rights over the SP
track segment, and it is my understanding that, under various agreements that were modified
and imposed by the Surface Transportation Board as conditions of the UP/SP merger, BNSF

was given the right to serve all new transload facilities located on the trackage rights lines.

Because the Sparks facility will be a new transload on a trackage rights line, BNSF should




be allowed access to it. Such access will preserve the competitive rail option that Donnelley
had prior to the UP/SP merger to locate a transload facility on SP’s line.

The Donnelley web printing plant in Reno is located on a UP line, and UP is the only
rail carrier that provides direct rail service to the printing plant. The plant is a four-color
printing facility that produces newspaper advertising inscrts for a jarge variety of customers,
including such national retailers as J.C. Penney, Toys-R-Us, Dayton-Hudson, and K-Mart.
The plant also prints several publications, including the National Enquirer and the Star, as
well as USA Weekend and the Los Angeles Times Sunday Magazine. The plant’s products
are shipped via truck to numerous Western states.

The primary materials used by the plant are ink and rolied paper stock. The ink is

delivered to the plant via truck. The paper is delivered to the plant by UP and by truck.

Much of the paper delivered by UP originates in the East. The majority of the paper that is

trucked to the facility originates on the BNSF — from eastern and overseas mills through the
Chicago gateway, from mills in Minnesota, and from Canada via the I-S Corridor. BNSF
interchanges the paper to the McCloud Railway Company, which, in turn, transloads it to
trucks at McCloud. The trucks then carry the paper to the Reno facility — a 203 mile trip.

Under the plan for the new transload facility at Sparks, BNSF will carry the paper to
the Sparks facility, where it will be transloaded to trucks for the 14 mile trip to the Reno
plant. The operation will be managed by Sprint, Inc. (“Sprint”), which will lease space in
the Sparks facility. The trucking will be performed by Sprint. We expect between 125




million and 160 million pounds of paper (approximately 1,000 rail cars) to pass through the
Sparks transioad facility each year.

The paper to be processed through the Sparks facility will be owned by Donnelley or
its customers and will be used solely by Donnelley. Much of the paper will be transferred
directly from train to truck for carriage to Donnelley’s Reno plant, although some may be
held temporarily at Sparks and trucked to the Reno printing plant on an as-needed basis. The
Sparks facility will thereby enhance Donnelley’s ability to control its inventories and respond
quickly to the widely varying needs of our many customers.

In order to convert the existing warehouse facilities at Sparks into a viable transload,
approximately $50,000 in construction will be required. This construction will involve the
installation of aew doors and the modification of other doors.

The transload operation will cost more than $1 million per year, for operational and
maintenance expenses, as well as the costs of trucking the paper the fourteen miles to the
Reno plant, and other expenses.

For the reasons stated in the petition and in this verified statement, R.R. Donnelley

& Sons Company urges the Board to grant the petition and order that BNSF be granted

access to the Sparks transload facility.




THE STATE OF NEVADA )

COUNTY OF WASHOE )

William J. Staab, being duly swom, deposes and says that he has read the foregoing
statement and that the contents thereof are true and correct to the best of his knowledge and belief.

0ol | Ll

William J. Staab

Subscribed and sworn before me on this <4 dayofﬁ%ﬂ; 1997.

My Commission expires: s |14 19




VERIFIED STATEMENT
OF
F. E. (SKIP) KALB, JR.

BACKGROUND
My name is Skip Kalb and | am Assistant Vice President-industrial Development for
The Burlington Northem and Santa Fe Railway Company ("BNSF"). My business address
is 2650 Lou Menk Drive, Fort Worth, Texas 76131. In my present position, which | have
held since September 25, 1995, following the consolidation of The Atchison, Topeka and
Santa Fe Railway Company (“Santa Fe") with Burlington Norithem Railroad Company, |
am responsible for all of BNSF's Industrial Development and Distribution Services activities.

Prior to the BNSF merger, | spent over 20 years with the Santa Fe, all in Santa Fe's
Industrial Development Department. (See attached biographical sketch.)

As the officer of BNSF responsible for Industrial Development, | have been directly
involved in our efforts to locate new customers along the lines to which BNSF has been
granted trackage rights in the Union Pacific/Southem Pacific merger (“UP/SP trackage
rights lines”). This activity has included making inspections of tn.e UP/SP trackage rights
lines; meeting with prospective industry interested in locating facilities in these areas;
communicating with state and local economic development officials, industrial real estate
brokers, and other BNSF Business Units about BNSF's rights to serve new facilities along

the UP/SP trackage rights lines; and overseeing specific industrial development ard

transload projects, such as the R. R. Donnelley & Sons Company ("Donneliey”) proposal
at Sparks, Nevada.




My efforts on the Donneliey project have included an inspection trip on March § and
8, 1997, to locate industrial space in Sparks that is capable of meeting Donnelley’s needs.
| have had numerous meetings and intemal comespondence with BNSF's Forest Products,
Distribution Services, UP/SP Marketing & Operating, and Industrial Development
personnel. | also wrote to the Union Pacific on May 29, 1897, conceming this matter. (A
copy of the correspondence is attached.)

DONNELLEY'S OPERATIONS, NEEDS. AND PLANS
Donnelley has a commercial printing facility located at 14100 Lear Bivd., Reno,

Nevada 89506. The facility is served directly by the Union Pacific Railroad Company
(“UP". Historically, Donnelley has received inbound rolis of paper stock from both

domestic and foreign producers via motor carrier, rail direct, rail thence transioad, and

intermodal service. This inbound paper is used in the printing of Donnelley's products,
which include advertisements for such major retailers as Toys 'R Us, J.C. Penney, and
Dayton-Hudson, catalogues, and coupons that appear in Sunday newspaper editions.

Some of the inbound paper received by Donnelley at its Reno facility has been
delivered by truck from a transload facility located on the McCloud Railway Company
(“MCR") at McCloud, Califomia, a distance of some 203 miles from Reno. BNSF
participates in the routing to MCR and, in 1996, interchanged approximately 450 carloads
to the MCR at Hambone, Califomia for delivery to the small transioad at McCloud. The
paper originates at mills located on BNSF in Minnesota or is interchanged to BNSF at
Chicago, and moves by rail to the McCloud transioad facility.

Donnelley also had a printing operation at Casa Grande, Asizona. On May 15, 1997,
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operation at Reno. This consolidation necessitates two changes in the way in which
Donnelley’s Reno faciiity operates. First, the expanded Reno commercial printing operation
(which requires the use of additional printing machinery) will take up a large amount of
Donnelley’s current warehcuse space and will limit the number of inbourd rail cars that
Donnelley can receive via direct rail service. Secondly, the increaser production will
double Donnelley’s inbound paper requirements, precluding it from using the curmrent
transioad operation at McCloud, because the McCloud operation is incapable of handling
the additional paper that ie contemplated.

In addition to the expansion-related changes in Donnelley's Reno operations,
Donnelley wishes to move to a more time-sensitive Just-in-Time delivery system in order
to eliminate unnecessary warehousing/inventory costs. These two factors prompted

Donnelley to discuss with the BNSF Forest Products Business Unit ("BNSF Forest

Products”) the availability of industrial space that could be used to establish a new
transload facility in the Reno/Sparks area.

Based upon its existing commercial relationships, Donnelley prefers for such a
transload to have rail service provided by BNSF and for Sprint, Inc. ("Sprint”) to serve as
a transioad operator providing the receiving, cross-dock, handling and storage. Sprint will
also handle the drayage of paper products to Donnelley’s Reno commercial printing facility.

The proposed transioad in the Reno/Sparks area would recsive direct rail shipments
of inbound rolis of paper from various suppliers in the U. S., Canada, and overseas. The
paper would then be unioaded from the railcars and either moved directly to the Reno
commercial printing facility or stored at the transload facility for some period of time before

being delivered to the Reno printing facility. The rail rates would include 30 days storage
3




at the transload. In some instances the paper may be stored longer than 30 days, and the

cost for any additional storage would be the responsibility of Donnelley.

THE FACILITY AT SPARKS

A3 a result of Donnelley’s discussions with BNSF Forest Products, BNSF's Industrial
Development Department was requested to assist Donnelley in locating a suitable industrial
space for the Donnelley account, as described above. BNSF’s efforts in this regard were
consistent with BNSF's interpretation of its rights to locate new facilities, including
transloads, along the UP/SP trackage rights lines and with customary industry practice in
evaluating potential sites for new facilities and transioads.

BNSF contacted an industrial real estate broker in the Reno/Sparks area and
learned of approximately 135,000 square feet of unoccupied, industrial space that was
available in a 404,280 square foot warehousing complex. We informed Donnelley and
Sprint of the availability of this site, and Sprint then entered into negotiations to lease
approximately 94,080 square feet of this available space, with an option to lease an
additional 40,320 square feet. Sprint will also be attempting to secure contracts with other
firms to provide transioading operations at the facility for other commodities.

This space contains four existing rail doors that access an adjacent industrial spur
track, which formerly served this building. In order to accommodate the rail car lengths
required, it will be necessary to modify three of these doors and to construct three new rail
doors at an estimated cost of approximately $50,000.

Besides the construction costs related to modifying the facility for use as a transioad
operation, Sprint will incur substantial expenses in connection with its lease of this space,

estimated to be approximately $316,090 annually. Additional operational and transioading
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expenses, and the costs of drayage for the approximately 14 mile truck haul to Donnelley's
commercial printing facility, will bring the projected costs of the operation to in excess of
$1 million per year. The substantial expenses of the transload operation are separate and
distinct from the costs of providing direct rail service to Donnelley's Reno commercial
printing operation. (Sketches of this warehouse cornplex and industrial trackage showing
dimensions, footages, etc., are attached hereto.)

TENANT AND RAIL SERVICE HISTORY OF THE SPARKS FACILITY

To the best of my knowledge, based upon the research we have done with the
previous tenants and the property management company, the space to be used for this
new transload facility was formerly leased to Empire Brush, Inc. ("Empire®), effective
November 1, 1993. Empire was acquired by Rubbermaid Cleaning Products, Inc.
(“Rubbermaid”) on January 2, 1995, and the Empire lease on this space was assigned to
Rubbermaid in that transaction. Although Rubbermaid discontinued its use of this space
during June of this year, the lease runs through October 31, 1997, according to the
information that | have received.

Mr. Kevin Osbome, former Facility Manager for Rubbermaid at the Sparks location,
has advised my staff that neither Empire nor Rubbermaid shipped or received any direct
rail shipments at the facility during the lease period. Based on our inquiries, we believe that
the adjacent rail spur that formerly served this space was never part of Empire’s or
Rubbermaid's lease.

The other major tenant of the complex is Wesco, Inc. (‘Wesco”) and is located to the
south of the area leased to Rubbermaid. Wo have been advised by Mr. Glen Dixon, Facility

Manager of Wesco, that Wesco has not handied any direct rail shipments at the facility
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since the inception of their lease on July 1, 1992. In addition, the Manager-West
Distribution for Hart & Cooley, Inc., the only other tenant in the building, has advised that
his company has not received any direct rail shipments since the inception of Hart &
Cooley, Inc.'s lease on December 16, 1991. Therefore, to the best of our knowledge, it
would appear that, durirg the last four or five years, this facility has been operated
exclusively as a truck-oriented warehousing facility and not as an integrated rail-oriented,
multi-tenant warehouse.
UP'S POSITION

When satisfactory business arrangements were achieved through negotiations
among Donnelley, Sprint, and BNSF, and in negotiations between Sprint and the owner of
the Sparks facility, | wrote to UP on May 29, 1997, in compliance with the requirements of
the various Trackage Rights Agreements, providing notice of BNSF's Proposed Rail
Service Plan (“PRSP”). This PRSP is designed to provide UP with all of the pertinent
information required for its approval of this new rail service to the new transioad facility on
the trackage rights lines, as BNSF and UP have been discussing over the course of this
year under a draft BNSF-UP/SP Industrial Development Protocol.

On June 24, 1897, UP replied to my May 28 communication, stating that it did not
regard the proposed operation to be a new facility. (A copy of UP’s June 24, 1997 letter
is attached). UP’s position was that Sprint was simply a tenant moving into an existing
multi-tenant warehouse which had been rail served for many years as a local point on the
former Southem Pacific.

In a letter, dated July 2, 1997, to Donnelley (copy attached), UP reiterated its

position that the proposed transioad operation did not qualify as a new facility or as a
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transload facility and further stated that BNSF has the ability to acquire or build a new
facility, but not to access existing facilities that had previously received rail service.
Finally, in response to a clarification letter of July 1, 1997 (copy attached) written by
Peter Rickershauser, Vice President-Marketing UP/SP Lines, UP wrote another letter,
dated July 10, 1997 (copy attached), stating that the facility would not qualify as a “new

facility” or a “new transload.” In Mr. Rickershauser’s letter of July 1, 1997, BNSF offered

to discuss participation in any costs that Southem Pacific may have incurred in construction
of trackage accessing this warehouse when it was originally constructed.
THE IMPLICATIONS OF UP'S POSITION

This is not a new subject. !n the initial meeting with UP to discuss the UP/SP
Industrial Development Protocol, | raised the issue of the use of vacani existing facilities
for new ~ustomer locations on BNSF trackage rights on UP/SP lines. (The meeting took
place in Omaha, Neb. on December 10, 1996.). At that meeting, Union Pacific indicated
that existing facilities in its exclusively-served territory did not qualiiy as “new facilities.” As
we have stated in our quarterly reports, protracted negotiations on this matter to date have
proved fruitiess.

The reason that SNSF wanted to clarify the new facility and transload issues early
in the merger implementation process is that satisfactory definitions of these concepts are
critical to BNSF’s ability to implement the merger agreements and conditions that were
designed and imposed to preserve head-to-head rail competition following the UP/SP
merger. Increasingly, rail-oriented industrial development invoives not only new
construction and/or the addition of new trackage to facilities that previously were not served
by rail, but also reinstallation of previously removed spur tracks that have deteriorated from
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non-use, as well as the revival of dormant rail-served facilities through locating new
customers in facilities that were otherwise vacant or occupied by tenants who had not been
using rail services. Such rail-oriented industrial development puts otherwise nonproductive
industrial faciiities in the U.S. to productive uses and fosters the utilization of the inherent
fuel, environmental, safety, and economic efficiencies that rail shipping provides.

The interest ti:=: U.S. and intemational firms have displayed in developing such

facilities is a testament to the successful modemization and streamlining of the rail industry

that has occurred since deregulation in 1980. By fostering creative industrial development
through conversion of existing facilities, the current rail renaissance can continue to move
forward.

The location of new customers and transload facilities in available industrial buildings
is a development strategy used by both UP and BNSF, as well as by other rail carriers of
all sizes. Under UP’s definition of a new transload facility, however, Donnelley, BNSF, or
a third party would necessarily have to construct a new building and track from the ground
up (a greenfield site), or construct new track at an existing facility. The economics invoived
in this approach would have the effect of negating any possible transportation savings and
synergies that are provided by the Just-in-Time transload strategy.

Additionally, the requirement of new facility and track construction in the major
metropolitan markets in which, pursuant to the UP/SP merger conditions, BNSF has
trackage rights would have the undesirable effect, in many instances, of preventing BNSF
from being able to offer the competitive option envisioned by the STB in establishing the
new facility/transioad conditions. This is because, in these mature industrial markets —

especially in the Central Comidor of Utah and Nevada -— the strategically located industrial
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centers are “built-out.” There are few remaining viable industrial sites for construction of
new facilities and track, even if they were economical to build. While new emerging
industrial projects may come on line, they are located further away from the central
business districts and require additional drayage to reach end destination markets.

Thus, UP’s interpretation of the new facilities and transload conditions would
discourage the use of the productive industrial development strategy of converting existing
facilities to accommodate use of rail service and would force new shippers to locate away
from central business districts, thereby increasing their dependence on trucks and their
costs. | do not believe that, in imposing the new facility and transioad conditions in the
UP/SP merger, the STB intended to adopt the position espoused by UP, which would have
the effect of limiting rail shipper choices and reducing rail competition.

Moreover, UP's definition of what constitutes a new transioad would deny rail

shippers, like Donnelley, an option that they otherwise had prior to the UP/SP consolidation
and would place BNSF in a distinctly inferior position to UP or the pre-merger SP in
developing siting alternatives. In fact, before the UP and SP merged, Donnelley had the
option of establishing a new transload facility in the complex at Sparks, which could have

been served by the SP. This option would have at the very least enabled Donnelley to
keep UP's service to its Reno, Nevada printing facility competitive.
CONCLUSION

in my d=alings with many of BNSF's customers, transioad operators, state and local
economic development allies, industrial real estate developers and brokers, | have
encountered a widely-shared sense that the conditions imposed in the UP/SP merger can
confer numerous economic benefits on the shippers of the nation. These conditions will
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work if BNSF has the same rights to locate new customers and facilities on UP lines as UP

does on its own lines, subject only to the conditions set forth by the STB.
Accordingly, | respectfully urge the STB to clarify that BNSF has the right to serve
the new transload facility that is proposed to be located at the Sparks facility.
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Santa Fe Railway Company (BNSF). Mr. Kalh is responsible for all Industrial Development
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2550 Lou Menk Dr.
P. O. Box 961058
Fort Worth, Texas 76131

May 29, 1997

Mr. Charlie F. Penner

Director Industrial Development
Union Pacific Railroad Company
1416 Dodge Street

Omaha, Nebraska 68179

Dear Charlie:

This is in reference to BNSF service to new industries locating on UP/SP Trackage Rights
lines.

Enclosed is our Proposed Rail Service Plan covering our intent to establish service to Jamco,
Inc. at Sparks, Nevada on or around July 1, 1997. | am also sttaching a copy of a letter dated
May 29. 1997 which our Vice President Operations-UP/SP Lines, Buck Hord, has seat to Stever

Searle, Superintendent Trackage Rights, Union Pacific, which provides BNSF's writter sorvice
notification.

Please provide your approval of the above at your earliest convenience.

Sincerely,

~

"F.E. Kalb, Jr.




- [Project Number BNSF Industrial Development [Project n.qu..":'o..—.l
- UP/SP Ri w _—

Proposed Rail Service Plan

_ShipporlRocoivor Name Description of Transportation Requirements
Jamco, lnc. Rail service to new industry at Sparks, NV as described below.

1000 Corporate Park Road

S [ Coe | [ o Rmer e "_-RLJ - -
esse Rosser - Sales M L)
L B ”“.

ON eccccccaces

Commodity(s) handled: I c-rfwn(s) Utilized
Paper, various merci.andise commodities, non-hazardous 7llM

- Customer Operations and Shipping Hours: ~ Number 0f Cars S"W_ o Nm of Cars R‘“‘"‘-’ i

Facility Ty Acreage/property dimensions Facility:
E.,.".'.‘,'..." ' required for: @ requirements/comments:
: Track COM 5 .

Any space requirements for handling
____equipment adjacent to rail car? Any environmental considerations?

o J

Is facility security and safety adequate? ygs @ vo C

Distance to main line or spur track (miles, feet, adjacent, etc.): Dl:huccn m. u-n, track (udlu,fcd, d;.gm, aa.-.). s

Distance parameters: Distance parameters: lff;:f
Adjacent to spur track. applicable. i

Rail Switching Services:

: By . : ! limics): ~ |SWitch parameters: . e
.Ismu service levels: : I :
Present levei of switch service (hrs/day; days/week): R it e

Does proposed level of service mee: cu:stomer requirements? (@ YES (— NO

If na, will additional car storage capacity satisfy business requirements? (:ves @wno




Buriiagtos Northern Sants Fe

2650 :Lou Menk Drive
P.O. Box 961065

P. O. Box 961063
.817-3526678

May 29, 1997

Mr. Steve Searle
Superintendent Trackage Rights
Union Pacific Railroad Company
P. O. Box 961034

Fort Worth, TX 76131

Re: New Industry Access

Dear Mr. Searle:
Reference BNSF service to new industries locating on the Trackage Rights lines.
It is BNSF's intent to establish service to Jamco, Inc. at Sparks, Nevads on or sround July

1, 1997.

BNSF requests that UP provide service to this facility via reciprocal switch and further
requests that traffic for this company be exchar ved with UP at Roper Yard in Salt Lake City with
appropriate haulage to and from Sparks, NV.

Would you please advise your approval of the above requests at your earfiest convenience.

Very truly yours,

(oo

L.Hord —

* R

E. W. Woolley
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!
CHARLES F. PENNER “:‘m"-.'m

W i |

VIAPAX: 817-352-7113

Dear Skip: :

Refers to your lever of May 29 sbout Proposed Rall Servics Plan (Project Number 1) for Jamco, Inc.
a1 Sparks, NV, . ;

We tave reviewed the proposal and determined thas it does not qualify as a new frilkty. Jameo is
simply a t8n.nt moving into an exising multi-ienamt warehouse which has been rail-served S many’ years as
a local poinl o~ the forme* Southern Pacific.

1 wil} continue to coardinate aew facility proposals with you as you identify opporumities for acw
facilities on Tiackage Rights lines.

Yours wuly.
Charles F. Peaner
Durector Industrial Development
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Via Facsimile 402-271-4890
July 1, 1997

Mr. Charles F. Penner

Director, Industrial Development
Union Pacific Railroad Company
1416 Dodge Street

Omaha, NE 68179

Dear Charlie:

Referance your letter dated June 24, 1997, regarding BNSF's "Proposed Rail Service Plan®
(Project #1) for Jamco, Inc., at Sparks, NV, forwarded 1o you by Siip Kalb, BNSF's Assistant
Vice President, Industrial Development, under cover of May 29.

IMMMNWWMWMBWQIMO'

mdmwhnewqunhoundmchpdﬁbhuwmdmm
My review of this file shows the following:

1) We did not inform you that the proposed Jemco, Inc. facility at Sparks is a "QDC", or Quality
Distributios: Center, sBNﬂmWamMmmnmwma
TSSI faciliny on Southem Pacific or a +1 Program facility on Union Pacific. Jamco will be
BNSF's coutractor, and will permit BNSF :o provide door-to-door service and one-bill
capabilities on paper destined R. R. Donnelley’s Reno, NV printing plant. If you nesd more
informatior oa this QDC operstion, or verification from BNSF that the Sparks ficility will indeed
be s QDC, please let either Skip Kalb or I know.

2) Having established that, the BNSF Settlement Agreement and supplements clearly state that,
at Reno, BNSF can have access to “only intermodal, automotive (BNSF must establish its own
automobile facility), translosding, and new shipper facilities located on the SP line." Our previous
correspondence with Usion Pacific has referred to the Jamco sits as a new shipper facility.
However, BNSE believes ow: access to this facility should be as a transioad, as clearly spelled out
in the Settiement Agreement and other merger conditions. BNSF is also willing to discuss
anmuwwmwammm«mwmn
access the facility by Union Pacific or, most likely, Southern Pacific. .

I, Burlington N~ <hern Santa Fe, Mbbddﬂmdmmwhw
QDC transload tacility at Sparks, R R. Donnelley, continue to saongly believe that, in
accordance with the merger *ilement agreemants and conditions, BNSF should be able to
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M. Charles F. Penner
Union Pacific Railroad Company
Page 2

establish end serve the Jamco facility outlined With the clarificstion provided above, and in an
effort to clear up sny misunderstanding based oa our prior commmnications about the aature of
the proposed Jamco facility at Sparks, I request your reconsideration and spproval of the proposal
made by Burlington Northern Santa Fe. 'f, upon reviewing the file, you bave additional questions
or concerns, please do not hesitate to contact either Skip Kalb at $17-352-6133 or myself st
817-352-352-6686 for clarification.

Sincerely,

s ol

Peter J. Rickershsuser

cc. F.E. Kalb, BNSF
Mike Roper, BNSF
John Ransom, UP (Facsimile 402-271-2438)
La'ry Wzorek, UP (Facsimile 402-271-5610)




UNION PACIFIC RAILROAD COMPANY

JIM SHATTUCK
EXECUTWVE VICE PRESIOENT

ROOM
STREET
MARKETNG AND SALES OMARA
m FAX 402-271.3142

VIA FAX (702-677-3996)

Mr. Bill Staab

Operations Support Manager :
R. R. Donnelley & Sons Company
14100 Lear Boulevard

Reno, Nevada 98506-1657

Dear Mr. Staab:

Your letter of June 30 asked that the warehouse facility at 1141 E. Glendale Ave., Sparks,
NV, be accessible to Burlington Northern Santa Fe pursuant to the conditions that the Surface
Transportation Board established in approving the Union Pacific/ Southern Pacific merger. You are
correct that ore of the STB conditions requires that BNSF be granted the right to sexve new facilities
(includi.g transioad facilities) on UP and SP lines over which BNSF received trackage rights in the
UP - BNSF Agreement. I must advise you, however, that the warehouse location is an existing:
facility which has been rail-served for many yesrs as a local point on the former Southern Pacific. It

does not qualify as a "new facility" along the trackage over which BNSF has trackage rights simply
because a new tenant moves into an existing facility. We previously so advised BNSF.

The warehouse location also does not qualify as a new transload facility. In its decision
clarifying this condition, the STB stated that a legitimate transload operation will necessarily eatail
both the construction of a rail transioad facility as that term is used in the industry and operating costs
beyond the costs that would be incurred in providing direct rail service. The warehouse you have
referred to is no: a "transload facility." :

Additionally, Sparks is not a "2-to-1" location. Sparks historically was served by SP only.
Therefore, the number of railroads at Sparks was not reduced from two to one as a result of the
merger. Nevertheless, as part of the Settiement Agreement with BNSF prior to the merger, UP/SP
agreed that BNSF would have trackage rights through Sparks and the right to use the S#”’s intermodal
facility at Sparks. This enables BNSF 10 provide you with intermodal service for your commodities
destined to your Reno facility. Of course, BNSF has the ability to build or acquire a new facility
including a new transload operation along the SP trackage in order to handle your traffic.

There are a number of alternatives available t you and BNSF. However, the Glendale Ave.
warehouse is not open to service by BNSF.

Sincerely,




UNION PACIFIC RAILROAD COMPANY

CHARLES F. PENNER 1416 DOOGE STREET
OIRECTOR OMAMA,

INDUSTRIAL DEVELOPMENT m

NEBRASKA 68179

July 10, 1997

VIA FAX (817) 352-7154

Mr. Peter J. Rickershauser
Vice President

Burlington Northern Santa Fe
2650 Lou Menk Drive

P. O. Box 961058

Fort Worth, Texas 76131

Re:  Jamco, Inc. at Sparks

Dear Pete:

This is in response to your letter of July 1 concerning BNSF access to the warenouse on
the former Southern Pacific line at Sparks, NV. You ask that UP authorize access to this
warehouse as a transload facility, not a “new facility”. Union Pacific has also received .
correspondence on this matter from R. R. Donnelley. [am enclosing as information a copy of Jim
Shattuck’s response to Donnelley’s letter since Mr. Staab of R. R. Donnelley copied BNSF on his
correspondence to UP.

Your characterization of the warehouse as the site for a new transload on BNSF along the
trackage rights lines does not qualify the warchouse as a location that BNSF has access to under
the Settlement Agreement, as amended, or any of the conditions in the STB's approval of the UP/
SP merger. The facts remain that the warehouse is an existing facility on the SP which was
served only by the SP prior to the merger. BNSF’s plans to utilize the warehouse as a BNSF
Quality Distribution Center for paper transloading with Jamco as BNSF’s contractor indicates
that this is a new transload facility, which like a “new facility”, must meet the criteria established
in the Settlement Agreement and the STB'’s modification of that agreement. As you know, when
the STB clarified the “new facility” condition in Decision No. 61 last November, the STB said
that “a legitimate transload operation will necessarily entail both the construction of a rail
transload facility . . . and operating costs above and beyond the costs that would be incurred in
providing direct rail service.”




Your request of July 1 does not convince me that this is a facility to which BNSF is
entitled to have access. Therefore, the existing warehouse at 1141 E. Glendale Avenue will not

be opened for service by BNSF.

F. E. Kalb - BNSF

Mike Roper - BNSF

John Ransom - Room 1110
Larry Wzorek - Room 830

RECTD LAW DEPT

Sincerely,

Cz : JUL 16 1897
. FORT WORTH

Charlie Penner
Director Industrial Development




THE STATE OF TEXAS )

)
COUNTY OF TARRANT )

F. E. (Skip) Kalb, Jr., being duly sworn, deposes and says that he has read the
foregoing statement, and that the contents thereof are true and correct to the best of his
knowledge and belief.

My Commission exp
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CERTIFICATE OF SERVICE

| do hereby certify that a copy of the foregoing Joint Petition for Enforcement
(BN/SF-81; RRD-1) was served, by first-class mail, postage prepaid, on all Parties of

Record in Finance Docket No. 32760.

P 4

Adam C. Sloane

Mayer, Brown & Platt

2000 Pennsyivania Ave., N.W.
Washington, D.C. 20006







DANIEL E. LUNGREN State of California
_Attorney General DEPARTMENT OF JUSTICE

’ 50 FREMONT STREET, SUITE 300

Item No. SAN FRANCISCO, CA 94105
e (415) 356-6000

Page Count

FACSIMILE: (415) 356-6370
Apr B 433

(415) 356-6377

April 25,

Mr. Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Ave., N.W.
Washington, D.C. 20423

RE: Union Pacific Corp., et al. -- Control -- Southern Pacific
Corp., et al.; Finance Docket No. 32760

Dear Mr. Williams:

Enclosed for filing are an original and twenty copies of the
Petition for Leave to File Exhibit Late or, in the Alternative,
Petition to File Report as Rebuttal Evidence.

Sincerely,

DANIEL E. LUNGREN
Attorney General

LINDSAY BOWER \

Deputy Attorney General

cc: All parti&s= ;.
CiHicec!

APR 2 9 1996
[0 R
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BEFORE TRHE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION °PACIFIC RAIL:
AND MISSOURI PACIFIC RAILROAD COMPAN
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN FA
TRANSPORTATION COMPANY, ST. 1/0UIS SOUTHWESTERN RA
COMPANY, SPCSL CORP. AND THE DENVER ANLC
RIO GRANDE WESTERN RAILROAD COMPANY

PETITION FOR LEAVE TO FILE EXHIBIT LATE OR,
IN THE ALTERNATIVE, PETITION TO FILE REPORT
AS REBUTTAL EVIDENCE

The Attorney General of the State of California petiticn
the Surface Transportation Board for leave to file late the
attached Analysis of Southern Pacific Rail Corpcration.
office has retained Lloyd Levitin of JurEcon, Inc. to

financial "viability" of Southern Pacific. Based in part

Mr. Levitin’s findings, we supported the proposed merger in

Statement in Support of Proposed Merger we submitted to the Eczr-

on April 4, 1996. Subsequently, Mr. Levitin reduced his findinc

to writing in the Analysis, which is attached as Exhibit 2 zn<
dated April 24, 1996.

In the alternative, this office petitions the Board tc
the Analysis as rebuttal evidence under Decision No. 31. Var:i-

parties raised the financial condition of Southern Pacific in




their March 29 filings. Exhibit A is clearly relevant to that

issue.

DATED:

g
April &S, 1996

Respectfully submitted,

DANIEL E. LUNGFREN, Attorney General
of the State of California
DAVID STIRLING, Chief
Deputy Attorney General
RODERICK E. WALSTON, Chief
Assistant Attorney General
THOMAS GREENE,
Assistant Attorney General
RICHARD N. LIGHT,
Supervising Deputy Attorney General
LINDSAY BOWER,
Deputy Attorney General

50 Fremont St., Suite 300

San Francisco, CA 94105
Telephone: (415) 356-6377

By

LINDS BOWER
Attorneys for the State of California
State of California
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Lindsay Bower
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San Francisco, California 94105-2239

Prepared by

JurEcon; Inc.

520 South Grand Avenue, Suite 665
Los Angeles, California 90071
Telephone: (213) 892-8200
Fax: (213) 892-8207
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EXECUTIVE SUMMARY

JurEcon, Inc. was asked to provide an opinion as to whether the Southern Pacific Rail
Corporation ("SPR") would contintie to be a "viable" railroad if it were unable to merge with
Union . Pacific. For purposes of this report, "viability" is defined as the ability of SPR to
continually access capital on acceptable terms to meet its minimum cash needs in order to
continue its business as a major western railroad in the markets it presently serves. -

- In our opinion, SPR will continue to generale a negative net cash from operating
activities for the foreseeable future. Therefore SPR will have to continue to rely on asset sales,
borrowings.and equity issuancé.to finance its cash deficit. We believe that it is unlikely that

SPR will be able to obtain the cash required from asset sales, or from the capitai markets in

the amount required, when required, and on acceptable terms. Therefore, we do not expect

that SPR ‘on a stand-alone basis will remain a viable major western railroad. .




ABOUT JURECON AND THE FINANCIAL EXPERT

Since 1981, .JurEcon, Inc. has been providing economic, fir.ancial and statistical

analysis to the nation’s major law firms, corporations, courts, governors, Congressional

Commitices and State Attorneys General. JurEcon specializes in economic and financial

analysis and valuation, general corporate matters, cost-benefit analysis and in litigation
support.

The Fivnancial Expert on this project is Lloyd A. Levitin, ).D., MBA, CPA . Mr. Levitin

(MBA, University of Pennsylvania, Wharton School), (D, University of San Francisco) is a

Senior Consultant with JurEcon and is on the graduate faculty teic ‘ng finance in the

- Department of Finance and -Business Economics at-the Graduate School of Business

- Administration at the University of Southern California.

Before joining JurEcon, Mr. Levitin 'was the'Executive’Vice President, Treasurer and

Chief Financial Officer of Pacific Enterprises and simultancously Executive Vice President

and Chief Financial Officer of Southern California Gzs Company.




LIMITING CONDITIONS

This analysis has been provided to State of California, Office of the Attorney General
for the purposes stated herein and should not be used for any other purpose.

Our analysis is based solely ‘upon public information provided to us by State of
California, Office of the Attorney General and was performed without the benefit of
due diligence or access to all documents confidential or otherwise.

The report contains information that Southern Pacific regards as “highly confidential”
“and which is subject to a confidentiality 2greement JurEcon signed with Southern

Pacific.

in the course of our analysis, we were provided with both written and oral
information related to the structure and operation of subject company which. we
accepted as accurate without verification. We assume no responsibility for
information furnished to us by others and believed to be reliable. We have relied on
« the accuracy and completeness of this information without independent verification.
Any information contained herein is only intended to represent our beliefs about the
financial viability of SP based on the information provided to JurEcon, Inc. as of the
dates described herein. Changes in the operating condition.of SP or its competitors
could result in a recommendation of viability which is substantially different.

. We assume no responsibility for matters of a legal nature.




The fee for this analysis is not contingent upon the nature of the results or conclusions
derived herein.

Neither JurEcon nor any of its employees or independent contractors has a financial
interest in the subject company

Neither all nor part of the contents of this report sha!l be disseminated to the public
through advertising, public relations, news, sales, or any other public media.

The estimates of future operations included herein are solely for use in this analysis
and are not intended for use as forecasts or projections of future business operations.
- We have not performed an examination, in accordance with standards established by
the American- Institute of Certified Public Accountants, or other standards, of the
accompanying prospective data; and accordingly, do not express an opinion or any
other form of assurance, as contemplated by such standards on the accompanying

praspective data: or- assumptions. In addition, there will usually be differences

between estimated and actual results because events and circumstance: frequently do

not occur as expected, and those differences may be material.

The historical financial data used in this Expert Opinion have been derived from
financial statements and other summary information provided to JurEcon; such reports
may include disclosures required by generally-accepted accounting principles or.other
disclosures which are not repeated herein. - We also may have relied on unaudited
financial materials; including but not limited to Analysts’ Reports.

This report does not evaluate SPR’s strategic options such as “bust-up”. The intent-of

this report is to address.whether SPR on a stand-alone basis - as presently cor lituted




and without a “bust-up” or major restructuring - can remain viable.
8




SECTION 1

BACKGROUNI INFORMATION

Introduction

Southern Pacific Rail Corporation (“SPR”) is a holding company that, through the integrated
network of its principal subsidiaries, transports freight throughout the Western United States.
In 1995, the company generated $3.2 billion in revenues. SPR’s principal operating
subsidiary is Southern Pacific Transportation Company (“SPT”).

5PR has sustained an aggregate_negative net revenue from railway operations since

1983." In addition, in every year since 1983, SPR’s cash flow from railroad operations

failed to cover its capital expenditures. As a result, SPR relied on proceeds from property

sales, borrowings, and equity financings to meet its operating cash needs.

The company’s primary competitors are Burlington Northern Santa Fe ("BNSF”)? and
Union Pacific. SPR is financially much weaker than these competitors.

Shown below-is the cumulative “free operating cash flow” for SPR for the period
1983-1994 together with the same data for its western competitors: Burlington Northern,

Santa Fe, and Union Pacific. SPR’s cumulative free operating cash flow was a negative $1.5

"For the period 1983-1994 as reported to the Interstate Commerce Comm:,ssion and
reproduced by Anestis & Co., September 30, 1995.

1995 data not yet available but it is not believed that 1995 data will change the statement.
? Burlington Northern and Santa Fe merged on 9/22/95.




billion while Burlington Northern and Union Pacific each had a positive free operating <as”

flow in excess of $5 billion. This is shown below.
CUMULATIVE FREE OPERATING CASH FLOW

Cumulative Free Operating Cash Flow'-1983-1994
(in millions)

SPR $(1,491)

Burlington Northern $5,775

Santa Fe ; $720

Union Pacific $5,266

" Data taken from report prepared by Anestis & Company, dated 9/30/95 and s based on data culled from
material submitted on Form R-1 and other reports to the Interstate Commerce Commission. 1995 data is not
yet available. Free operating cash flow is defined as revenues less expenses plus depreciation less capital
expenditures. It excludes income taxes and interest expense. Capital expenditures includes capital leases

? Southern Pacific data is on a “proforma” basis combined with SLSW and DRGW.

SPR’s operating ratio (i.e. the ratio of operating expenses to operating revenues) has
--averaged over 100% for the period 1983-1994. This means that operating expenses have

exceeded operating revenues over-this period. SPR’s competitors-have enjoyed operating

ratios significantly below SPR. This is shown below:

OPERATING RATIOS

SPR 104.0%
Burlington Northern 87.0%
Santa Fe 93.5%

Union Pacific 85.3%

-~ Data taken from report prepared by Anestis & Cor;xpany, dated 9/30/95 and is based on data submitted on , ...
{orm R-1 to ICC.




Thie
P IS

SPR’s return on equity has averaged only 3.2% for the period 1983-1994.
amount is clearly inadequate. SPR’s competitors (except Santa Fe) enjoyed healthy returns in

equity as shown below.

RETURN ON EQUITY

SPT 3.2%
Burlington Northeri 9.8%
Union Pacific 10.5%

Santa Fe 3.6%

'Data taken from report prepared by Anestis & Company, dated 9/30/95 and is based on data submitted on
form R-1 to ICC.

History

SPR’s roots date back to the 1860’s when the predecessor of its' principal subsidiary,
Southern Pacific Transportation Company (“SPT”) began as the Western half of America’s first

transcontinental railroad. In the early 1980s, SPT and Santa Fe merged their operations

pending Interstate Commerce Commission (ICC) approval. The ICC reviewed the case from

1983 to 1988, during which time the company was held in a trust until the ICC disallowed
the merger in 1988. As a result, the SPT side had to be spun. off, and was acquired in October

1988 by the Anschutz Corporation for $1.02 billion. The latter bought the Denver and Rio




Grande Western Railroad Company in 1984. In 1989 and 1990, SPR acquired access to

Chicago from St. Louis and Kansas City, respectively.

During the period SPR was held in trust, SPT fell significantly behind other Class |

railroads that were then consolidating, streamlining and strengthening their railroads.” SPR

management has stated that when it acquired SPT in 1988, “SPT was burdened with
excess, unprofitable and low density track, inefficient operations and a generally higher
and less competitive cost structure than other class | railroads.”* Moreover, at the time of
the proposed merger of SPT and Santa Fe, SPT was an investment grade credit, it had
access to capital, it was financially viable.” However, in 1988, SPR was given a below
“investment grade credit (“BB”) and its bonds have been below investment grade credit ever
since.®

In July, 1993, SPR hired Ed Moyers, formerly of lllinois Central, as President and
Chief Executive Officer. Moyers had a reputation as a prudent cost cutter, with a history of
streamlining operations and increasing efficiency. ' The company developed and
implemented a strategy to.improve its operating results by enhancing customer service and.
increasing revenues while lowering the cost and improving the productivity of its railroad

operations.7 During Moyer’s tenure, the operating ratio for SPR improved 820 basis points,

3 SPR Corp., Form S-1 Registration Statement (filed with the SEC 8/10/93) at 19.
4 SPPail Corp., Form S-1 Registration Statement, Amendment #2, {filed with the SEC 2/18/94) at 36.
5 Deposition of James A. Runde, 11.

€ See Appendix. _
7 SPRail Corp., Form S-1 Registration Statement, Amendment # 2, (filed with SEC 2/18/94) at 5.




from 100.6% in 1993 to 92.4% in 1994.® Mr. Moyers received Railway Age's Railroader
of the Year Award for his performance at SPR.’

In early 1995, Ed Moyers resigned for health reasons and was replaced by Jerry
Davis, who came from CSX Transportation, where he was Chief Operating Officer.

Performance deteriorated in 1995, for three major reasons. First, the turnaround

effort encountered greater obstacles than management had anticipated.'® Secondly,

management underestimated the adverse impact of the Burlington Northern-Santa Fe
merger. ''Finally, 1994 was an exceptional year for the railroad industry, capacity was
tight, and customers migrated to SPR as shipper of last choice."?

’ SPR contends that ths merger of Burlington Northern and Santa Fe, which was
completed in the third quarter of 1995, has substantially changed the competitive
environment in the west, and the competitive environment for SPR." SPR believes that the
“increasing ‘service competition that has developed and will be accelerating will require
substantial additicnal capital expenditures for addit onal equipment, track improverients,
and other new facilities and technology.”"*

In this regard, SPR has identified $1 billion that it believes should be made in

® Anestis & Company Report dated 9/30/95 based on data submitted to ICC. Based on SPR’s purchase accounti
basis, the cperating ratio improved 750 basis points, from.96.5% in-1993 to 89% in 1994. .. .

% Deposition of Philip F. Anschutz at 129.

19 verified statement of Yarberry, at 278-279.

" 1995 Annual Report, page 20; Verified Statement of Lawrence C. Yarberry, at 262.

n Deposition of Philip F. Anschutz at 49, 50.

'31995 Annual Report, page 5.

'* 1995 Annual Report, Page 20.




excess of normal capital expenditures over the next four years “simply to maintan
current competitive position."‘5 However, SPR contends that it is “subject to financ.a
constraints that limit its ability to make the investments necessary in the new competithe
environment.”'® In fact, SPR claims it “likely will not be able to obtain, either
internal sources or from the public capital markets, the funds necessary to avoid fallin

farther and farther behind in competition against BN/Santa Fe and UP.”"” SPR believes 2

merger with Union Pacific is the only solution to its critical need for additional capital.”®

Finally, SPR believes that if the proposed merger with Union Pacific were not completed
SPR would have to “shrink its service.”'? The company concluded that “after several vears
of extraordinary capital expenditures to build its locomotive fleet, the company will not be
able to match the financial resources of BN/ATSF or UP going forward to provide the
.- facilities and other service enhancing investments necessary to be fully competitive on a

. 0
stand-alone basis”.?

”

This report will address the question of whether SPR can remain financially “viable
in its present form in the foreseeable future.?’ We conclude that- it cannot remain

financially viable.

'3 1995 Annual Report, Page 20. Some of these investments include technology, additional equipment, inlzrz
intermodal facility, terminal and yard facilities, reload centers, additiona! capacity, and Mexican gateway:
Verified statement of Yarberry, at 221-224.

'® verified statement of Lawrence C. Yarberry, at 274,

'7 Ibid., at 260. Also see deposition of Philip F. Anschutz at 46,47

"®Ibid., at 260-261.

191995 Annual Report, page 20.

fo Ibid, page 21.

1 Philip F. Anschutz stated in his deposition that “most of the analysts have said a stand-alone SP




SECTION 2

FINANCIAL MODEL USED TO EVALUATE “VIABILITY”

We were asked to provide an opinion as to whether the Southern Pacific Rail
Corporation ("SPR"; would continue to be a "viable" railroad if it were unable to merge with
Union Pacific.

For purposes of this report, "viability" is defined as the ability of SPR to continually
access capital on acceptable terms to meet its minimum cash needs in order to continue its
business as a major western railroad in the markets it presently serves.”? There are five
principal sources of capital. They are:

1. Net cash from operating activities

2. Cash reserves

3. Sale of assets

4. Borrowing

5. Sale of stock

Each of these sources is discussed below:

cannot possibly survive against a combined BN/Santa Fe.” See deposition at 287.

22 james A. Runde, of Morgan Stanley, SPR’s financial advisor since 1986, defines financial viability
in terms of the company’s access to capital. See Deposition of Runde at 18,74. Further Runde
testified that “the easiest way to tell whether or not a company has access to capital is whether it
has an investment grade credit rating.” Deposition of Runde at 12. Currently, SPR does not have an
investment grade credit rating.




Net Cash from Operating Activities

Net cash from operating activities indicates the amount of cash that the firm is able to

generate from its ongoing business activities. It represents the company’s cash receipts less

cash operating expenditures including interest, taxes and capital expenditures.23

A business that spends more cash on its ongoing activities than it generates has to
finance these activities stmehow. It can use up its cash reserves, liquidate assets, borrow

additional cash or raise additional equity.

Cash Reserve

Cash and short-term investments are the most assured source of capital to meet cash
needs. SPR’s cash reserves are discussed in Section 5.
Sale of Assets
Many railroads have substantial value in excess real estate, particularly the Western
-land-grant railroads.- However, asset sales are not predictable and cannot be:relied upon to
“‘meet specific cash needs at a given time. Also, the supply of assets diminishes as assets are
sold. SPR’s excess real estate is discussed in Section 6.
Borrowings
The ability of a company to sell debt depends upon the company’s credit rating and

whether it is in compliance with existing loan covenants. Bonds are rated by Standard &

23 This report emphasizes cash flows and not accounting profits. There are many differences

-between earnings and cash flows. For example, accounting profits depreciate capital expenditures
over a number of years while cash flows include capital expenditures as cash outflows in the year
they are incurred. What is important here is cash flow because a fiiini can default on debt if it lacks.
cash to pay debt service even though it may have substantial accounting earnings.




Poor’s, Moody’s, Duff and Phelps, and Fitch. Each of the agencies use a unique set of critena
 but their ratings are similar enough in practice that the Standard & Poor’s nomenciature can

be used to describe bond ratings in general. Bond ratings range from AAA, the designation of

gilt-edged quality, all the way to D when the issue is in payment default or obligor has filed

bankruptcy. Beneath AAA are the AA rated companies that, although also held in very high
regard, possess slightly more long-term risk than the top rating. The next category, A
contains the largest group of rated companies. Although A is a good rating, it implies that
there may be an impairment of timely debt service in the future. Just below A are BBB rated
issues, the lowest of the investment-grade bonds. Beneath BBB are speculative, high yielding
junk bonds with ratings of BB and B.

The likelihood of default is directly related to a’company’s-bond rating. Moody's
examined the default experience of 3,042 issuers over the 20-year period from 1970 through
:1989. - Their:study -confirmed - other research by showing that progressively lower-rated
*-companies are much more likely to default in their obligations to bond holders. The report
shows that among the companies rated B at a given time, 26% defaulted on their bonds
within an ensuing 10 - year period and 21% defaulted within an ensuing 5 - year period.”*

A bond rating less than BBB is clearly risky. First, the likelihood of default increases

appreciably as the rating falls below: investment-grade, the-term-used to connote a rating of

BBB or better. Also, companies with debt ratings below BBB cannot assume continuous

24 uCorporate Bond Defaults and Default Rates, 1970-1989”, April 1990, Moody’s Investor Service,
cited in Stewart, “The Quest for Value”, page 393..




access to debt capital at times and in amounts of its choosing. Further, in times of tight credit,
companies that are below investment grade can find themselves literally locked out of the
market, because investors will settle for nothing less than investment grade bonds. SPR
currently has junk bond ratings and SPR’s ability to borrow is discussed in Section 7.

Sale of Stock

Equity is in a junior position to debt in the event of bankruptcy. Thus, the quality of a
company’s debt affects the quality of equity since equity is in a junior position. It is

impossible to have a low quality debt and a high grade equity.

“The amount of equity that can be sold at any given time depends upon general market

conditions and the prospects for the company selling stock. A company like SPR with a weak
financial condition, as evidenced - by-‘low-earing power," inadequate cash flow, high
leverage, combined with a lack of solid prospects for improvement in financial performance
will have “difficulty-in selling stock.: Investors- do ‘not. want: to- buy stock unless they..are
- convinced they will receive a return on the capital-invested that compensates them. for the

risk taken. The prospects for sale of equity are discussed in Section 8.

Summary

A company that generates a positive net cash from operating activities over the long-
term is financially strong and is likely to remain financially viable. A.companythat generates
a negative net cash from operating- activities for a prolonged- period. has -to rely. on a
combination of existing cash reserves, sale of assets, borrowing and sale of stock. A company

cannot rely on existing cash reserves or sale of assets for a prolonged. time because the




supply diminishes. The ability of a company to rely on borrowings and sale of stock is

directly related to the company’s credit ratings, which quantify the default risk to which a
company is exposed. The lower the credit rating, the greater the probability of default and in
turn the greater the difficulty the company will have in accessing debt and equity capital. If
the company cannot access the right amount of capital at the right time with acceptable

terms, it will no longer remain viable.?®

25 Runde, SPR’s financial advisor from Morgan Stanley, testified he told SPR’s Board of Directors in
1995 that SPR’s “access to capital was in doubt because they had a junk bond credit rating and -~
because investors were concerned that the equity could be wiped out by the difficult operating

. environment that could be produced by railroad consolidation away from the SP”. See Deposition

of Runde, at 72.




N ION

In our opinion, SPR will continue to generate a negative net cash from operating

activities for the foreseeable future. Therefore SPR will have to continue to rely on asset sales,

borrowings and equity issuance to finance its cash deficit. We believe tihat it is unlikely that

SPR will be able to obtain the cash required from asset sales, or-from the capital markets in
the amount required, when required, and on acceptable terms. Therefore, we do not expect

that SPR on a stand-alone basis will remain a viable major western railroad.. ..




SECTION 4

NET CASH FROM OPERATING ACTIVITIES

Financial Summary

A ~ompany that generates positive net cash from operating activities (i.e. cash receipts
that exceed cash operating expenditures, interest, taxes and capital expenditures) is
financially strong. Historically, SPR has not been able to generate a positive net cash from
operating activities and is not likely to do so in the foreseeable future.

SPR’s net-cash from operating-activities for the period 1991-1995 was a negative

$2,214 million. This is shown below:

" 'NET CASH FROM OPERATING ACTIVITIES
(Dollars in Millions)

3 1995 1994 1993 1992 1991 TOTAL 1991-1995
Cperating Cash

Flows' $ 124 $ 228 $(105 $ 107 $ (45) $ 309
Investments> (913) (578) (371) (364)  (297) (2,523)

Net Cash from

Operating Activities  $(789)  $(350)  $(476)  $(257) _ $(342) $(2,214)

TErom SPR’s consolidated statement of cash flows as published in its Annual Report

2erom SPR’s consolidated statement of cash flows as published in its Annual Report except
excludes change in shori-term investments and includes long-term capital leases

31995 investments are abnormally large due to acceleration of some $150 million of capital
expenditures from 1996 to 1995.




1993 Strategy
The new management team that took charge of SPR in 1993 (headed by Ed Movers)
formulated a strategy to improve operating re:ults - and cash flow- by improving customer

service (thereby increasing revenues) while lowering the cost of operations. e

1994- A Record Year

Moyers’ strategy was bearing fruit by the end of 1994. In that year, SPR set new
records for earnings, gross freight revenues, and total carload volume.

By successfully handling higher traffic volumes with greater efficiency, SPR strongly
improved earnings in 1994 compared to previous years. Operating income for 1994

increased by 235%- to $345.7 million, compared-to 1993 operating income of $103.2

J#sw i« millions#As a-result, SPR's.operating.ratio improved. over eight points,. from.100.6% in 1993

to 92.4% for 1994.%
During 1994, SPR substantially improved its liquidity and debt-to-capitalization ratio. ,
As a result of improved operating petrformance, the sale of the Alameda Corridor in
Los Angeles for $235 million, and $504 million of new equity capital, SPR significantly
-+ “reduced its debt.” -As a result; SPR's debt-to-capitalization ratio, which stood at 94% in
December 31, 1992, was reduced to 53% at the end of 1994.
A critical element of SPR's cost reduction strategy is to lower its labor expenses, the

single largest component of its operating expenses, by continuing to improve labor

26 SPR February 7, 1994 Form S-1 Registration Statement at 43.
27 Anestis, Sept. 1995 Report. Based on data filed with ICC




productivity. From December 31, 1992 to December 31, 1994, SPR reduced the number of

its employees from 22,793 to 18,010, or 21%. During the same period, labor productivity

increased as measured by approximately 47% increase in revenue ton-miles per employee

and the approximately 39% increase in carloads per employee over the same period.
Despite the success of the strategic cost-cutting program and increases in revenue,

SPR’s financial performance in 1994 compared unfavorably with that of its competitors. SPR

still suffered from a high operating ratio, low return on equity, low density and low free

operating cash flow. This is shown below:

1994 PERFORMANCE'

: SPR Burlington Santa Fe Union Pacific
it e Northern
Operating Ratio 92.4% 83.4% 84% 79.2%
Return on Equity : 9.27% 16.9% 10.1% 15.1%
Density (Revenue ton-
miles- per- mile of road)
(millions) 9.6 11.7 12.0 13.4
Free Operating Cash
Flow (millions)’ $(74) $469 $(24) $779
Anestis, Sept. 1995; based on reports filed with ICC.
?Defined in the Anestis Report as revenues less expenses plus depreciation less capital
‘a1 @xpenditures. Expenses exclude income taxes and interest expense. Capital expenditures include
capital leases. Net cash from operating activities as used in this report reduces cash flow by taxes
and interest expense and is thus a lower amount than {ree operating cash flow.

SPR Management Expected To Do Even Better In 1995.

In the 1994 SPR Annual Report, Jerry R. Davis, President and Chief. Executive Officer,




stated in his letter to stockholders that "Looking ahead through 1995, we expect to build on

the momentum we achieved in 1994 and continue to impiove our operations.”

Performance Deteriorated in 1995

In fact, financial performance in 1995 deteriorated. significantly from 1994 results.
Moreover, financial performance deteriorated significantly from management's expectations.

Shown below is a' summary of financial performance for 1994, management's

expectation for 1995 as set forth in its March, 1995 projectionze, and actual 1995 results.

INCOME STATEMENT DATA
(Dollars in Millions)

ACTUAL 1994 PROJECTED 1995 ACTUAL 1995

Operating Revenues . $3,143 $3,327
Operating Expenses 2,797 2,879
Operating Income $ 346 :
Gains from Real Estate Sales $ 262 $ 67
Net Income (Loss) 242 203
Operating Ratio®? 89% 86.5%
" Includes special charges of $65 million.

@ Based on SPR’s purchase accounting basis. Operating ratios reflected in Anestis Report shown

“above are based on SPT’s historical costs.

28 5pR’s Schedule 14 D-9 filed with SEC at'17. “(File N11-000011).




CASH FLOW
(Dollars in Millions)

ACTUALI PROJECTED ACTUAI
1994 1995 1995
Operating Cash Flows $ 228 $ 309 $124
Investments'” $(578) $(716) $0913)
Net Cash Flow from Operating Activities $(350 $(407) 789

1 .
" Includes long-term capital leases.

Management expected operating income in 1995 to increase 29% over 1994.

Instead, actual 1995 operating income decreased 57%.

Management expected 1995 net income to be $203 million. Actual 1995 results was

a net loss of $3 million.

The forgoing schedule of Cash-Flow data shows that management expected operating
cash flows to reach $309 million in 1995, an increase of 36% over 1994. Actual operating
cash flows were $124 million, 60% below expectations for 1995, and 46% below actual
operating cash flows for 1994.

Management expected 1995 net cash from operating activities to be a negative $407
million. Actual net cash from operating activities was a negative $789 million. Of this $382
million deterioration, $185 million was due to lower operating cash flows and $197 million
was due to higher investments. A substantial part of the increase in investment was due to
acceleration of 1996 investments into 1995. However, the $185 million deterioration in
operating cash flow indicates that management underestimated the magnitude of the
problems.

in July, 1995, based on disappointing performance for: the first six ‘months,




~management revised downward its projections for 1995. However, management still greath

overstated 1995 expected performance. A comparison of income statement data for March

and July projections® and actual 1995 results follow ($ in millions):

MARCH PROJECTION JULY PROJECTION ACTUAI
Operating Revenue $3,327 $3,220-3,200
Operating Expenses 2,879 2,900-2,920
Operating Income $ 448 320-280
Gains from the Sale of Real Estate $ 67 $ 70-70
Net Income (i.0ss) $ 203 $134-110

Actual 1995 Operating' Income of $149 million was substantially below the July

projected operating income of $280-320 million.

SPR's Liquidity Substantially Deteriorated In 1995

The progressive deterioration in SPR's financial strength during 1995 is evidenced by
the changes in the Company's disclosures on "Liquidity and Capital Resources" contained in
quarterly filings with the S.E.C. on Form 10Q.

The substantive changes during 1995 are as follows:

In the first and second quarter 10Q the Company stated "The
capital and debt transactions completed over the last two years




have substantially improved the Company's liquidity." This
sentence was omitted from the third quarter 10Q and the 1995
Annual Report. One can infer from this that the Company has
concluded that liquidity has substantially deteriorated during the
last half of 1995.

In the first quarter 10Q, the Company stated "The Company
anticipates that, ior the next few years, cash generated by rail
operations, while expected to continue to improve, will be
insufficient to meet its cash needs including acquisition of
equipment and other necessary capital expenditures. In order to
satisfy these cash flow requirements, as well as satisfy financial
covenants in its credit facilities, the Company must continue to
improve its operating results . . ." The words "while expected to
continue to improve" were deleted in the second and third 10Q
and in the 1995 Annual Report. Thus, disclosures in the 1995
quarterly 10Q’s and the 1995 Annual Report state the Company
must improve its operating results but only in the first quarter
10Q does the Company state that it actually expects cash flows
to continue to improve. This infers less confidence (or more
conservatism) on the part of management.

In the third quarter 10Q the Company states: "Based on
projected operating results and land sales in the fourth quarter
of 1995, the Company presently believes it should meet the
financial covenant tests in its bank credit facilities by a small
margin." This disclosure did not appear in the first and second
quarter 10Q. One can infer that liquidity has deteriorated in the
latter part of 1995.

In the third quarter 10Q the Company states: "The Company
. faces large capital.investment requirements in order to meet the
challenges of its major competitors, particularly as a result of
the recent BN/ATSF merger. The intense service competition
that has developed and will be accelerating will require capital
expenditures for additional equipment, track improvements and
other new facilities and technology." This disclosure that the
Company needs to make additional capital expenditures to
remain competitive did not appear prior to the third quarter
10Q. (The BN/ATSF merger was not effective until the end of
the third quarter, 1995). This disclosure was repeated in the
1995 Annual Report together with the added disclosure that




"The Company has identified capital expenditures of more than
$1 billion that it believes should be made in excess of normal
capital expenditures over the next four years simply to maintain
its current competitive position." The need to make additional
capital expenditures would lessen liquidity.

in its third quarter 10Q the Company also disclosed the
following with respect to the BN/ATSF merger: "Pressure on the
Company to improve service and price more aggressively may
continue and could adversely impact operating results because
the Company may not be able to reduce costs as rapidly as it
“ would have without:the increased service competition from the
BN/ATSF merger, and expend capital equivalent to its
competitors and compete with equal service. If the company's
proposed merger with UPRR were not completed, management
now believes the Company would have to shrink its service." In
the 1995 Annual Report, the Company repeated this disclosure
“with changes indicating an even-more bearish outlook. Instead
of saying “Pressure on the Company to improve service and
price more aggressively may continue, ..." the wording was
changed to: "Pressure on the Company to improve service and
‘price more aggressively are expected to continue . . .". Instead
of saying that "The Company may not be able to reduce costs as
rapidly .as it would have without the increased service
competition”, the wording was changed to “The Company does
not expect to be able to reduce costs as rapidly as it would have
without the increased service competition." These disclosures
make it clear that the BN/ATSF merger had a major impact on
SPR's management thinking and that its timetable for reducing
costs was set back and that SPR would, absent a merger with
UPRR, have to shrink its service.

In the 1995 Annual Report, the Company added two
disclosures: (1) "As a result ¢f not achieving certain ratios and
covenants in its $375 million Senior Notes at December 31,
1995, the Company is restricted in incurring additional
indebtedness, except for certair permitted categories of debt,
including $300 million available under its revolving credit
facility."; (2) "Because continued compliance with the financial
terms and covenants under its credit facilities would require
significant gains from the sales of properties in the first and
second quarters, the Company-and its banks have" agreed to




amend the covenants through the second quarter 1996 to
eliminate the fixed charge coverage tests for these periods.
Management of the company currently believes it will meet its
revised financial covenants in 1996, although the margin is
narrow. If the Company were unable to meet these
requirements, its liquidity would be significantly constrained in
the latter part of 1996.” These disclosures in the 1995 Annual
Report reveal that SPR is now restricted in incurring additional
indebtedness, except under its $300 million revolving credit
facility, but even its ability to use that facility is under pressure
since SPR expects to meet its financial covenants by only a
"narrow" margin.

Deteriorating Financial Performance in 1995 Suprised SPR’s Security Analysts

Security analysts, like SPR Management, over-estimated 1995 earnings. SPR had a net

loss of $.02 per share for 1995.: Excluding the special charge, 1995 earnings per share would

have been $.23 per share.

Shown below are :security analysts’ projections of SPR’s 1995 earnings per share,

together with date of the projection.

DATE OF PROJECTION  PROJECTED EPS

Salomon Brothers July, 1995
Merrill Lynch May, 1995
Lehman Brothers January, 1995
Natwest Securities January, 1995
C.). Lawrence/Deutsche Bank  January, 1995

Estimates of 1995 EPS in January 1995 were in the $1.30 - $1.35 range. This

compares to the actual loss of $.02 per share.




Morgan Stanley’s Valuation of SPR for Purposes of Merger with Union Pacific Based
on July 1995 Projections

Presumably the July projections given Morgan Stanley for purposes of rendering

financial advice on the merger were the projections that SPR now acknowledges. were too

optimistic.3°

Wnexpected Problems Encountered in 1995

Management concluded in 1995 that its strategy to improve service while
simultaneously reducing cost was not working. Also, management underestimated the
competition from the merger of Burlington Northern and Santa Fe.

In 1995, SPR's Management Revised Its Thinkin It Co oV

SPR's efforts to improve operating results by improving customer service and thereby
.increasing revenues while simultaneously reducing costs encountered greater obstacles than
were anticipated when the efforts commenced in 1993. During 1995, it was necessary to
hire additional employees in order to maintain service levels, and certain-planned cost

reductions proved difficult to achieve.”' Operating expenses increased by approximately 7%

3% see Deposition of Runde, page 72. July projections are discussed on page 18 of this report.
31 verified Statement of Yarberry at 278, 279.




in 1995 over 1994, even though overall revenues remained essentially flat due to
competitive pressures.

The largest component of operating expenses, labor and fringe benefit costs increased
$34.6 million, or 3.2%, for 1995 compared to 1994. The Company increased rail

employment by approximately 5.7% during the year. The increase in employment was due

. primarily to.an increase in.train and engine crews in.order to improve customer service and

to address congestion in certain high volume corridors.>

The increase in employees reversed in part the downsizing of the labor force that has

taken place over recent years.

< v+, SPR Underestimated the Impact of the Burlington Northern and Santa Fe Merger

Burlington Northern and Santa Fe merged in the third quarter of 1995. This merger
+ has substantially- changed the competitive..environment-in .the west .and the competitive
situation for SPR. BNSF is financially much stronger than SPR.

Shown below is a comparison of 1995 financial data for SPR and Burlington Northern

Santa Fe (“BNSF”).

32 1995 Annual Report at 14.




1995 FINANCIAL PERFORMANCE
(Dollars in Millions)

Operating Revenues $3,151 $8,170
Operating Income 214 1,576

Net Income 36 759
Operating Ratio 93.2% 80.7%
Debt to Capital (year-end) 62% 46%
Stockholders Equity (year-end) 1,061 5,037
Operating Cash Flow 124 1,416
Capital Expendituresm 412 890 §
Operating Cash Flow Less Capital Expenditures (288) 526 |
" Operating income, net income, operating ratio is before special charge of $65 million (pre-:
Operating ratio based on SPR’s purchase accounting basis.

@ Operating revenues, operating income, net income and operating ratio represents combinec
Burlington Northern and Santa Fe operations after adjustment to exclude special items as reflece:
in BNSF’s Investor’s Report. Cash flow and capital expenditure data is as reported in publishec
financial statements and represents full year data for BN, and SF amounts from date of merger =ZZ-
95).

® Excludes capital leases.

BNSF’s 1995 combined operating income was over 7 times larger than SPR’s
operating income.
. BNSF’s debt to capital ratio is 16 percentage points below SPR’s debt to capital rat ©
This indicates that BNSF has substantially more borrowing capacity than SPR.

BNSF’s equity is nearly 5 times larger than SPR’s equity.

BNSF’s operating cash flow is 11 times larger than SPR’s operating cash flow.

Finally, BNSF generated operating cash flow that exceeded its capital expenditures &/,

. $526 million, while SPR’s operating cash flow was $288 million short of its cash capital




expenditures.

SPR management has come to realize that the financial power of the BNSF
combination is greater than originally thought. BNSF’s CEO Rob Krebs has been reported to
state that the railroad has $1 billion of savings to realize over the next 3-4 years. This is
about twice as much as filed in the merger application.

Moreover, the integration of Burlington Northern and Santa Fe is occurring more
quickly than SPR initially anticipated. ENSF's CEO, Rob Krebs, is reported also to have said
that the railroad will realize the entire $1 billion of merger synergies two years ahead of the

schedule submitted to the Commission.>> Mr. Krebs has also stated he believes there is $500

million worth of savings above the merger benefits.

Salomon Brothers is projecting BNSF to achieve an operating income of $1,866
million in 1996 and $2,252 million ini1997. This compares to a combined pro forma
operating income of $1,576 million in 1995. This reflects a projected increase in operating.,
income of 43% in two years.

The large merger synergies generated from the combined BNSF railroad makes the
combined railroad a substantially stronger competitor than either railroad was separately.

The stronger financial condition and resources of BNSF will allow it to make more
investments designed to enhance service, attract new customers, gain market share and
achieve even more efficient operations.

- Salomon Brothers projects that BNSF's capital expenditures (including.capital leases)

33 Verified Statement of Yarberry at 264.




* will total $1.8 billion each year for 1996 and 1997. This is much higher than the $1.5 billion
combined BN and SF capital spending Salomon Brothers projected for 1995 and is 1.;ore than
three times the amount SPR projects to spend in 1996 and 1997.

Evidence of the increasing competitive environment can be seen in the downward
trend of SPR's revenue per ton-mile which declined to $0.019 in 1995 from $0.021 in 1994.
This decline in revenue per ton-mile occurred even though SPR had been successful in
increasing traffic volume in 1995.

Other evidence of the increasing competitive environment is that in 1995, for the first

time in several years, volumes and revenues on intermodal business declined. SPR believes

‘this is largely-attributable to increased service competition from its major competitors relating

to transit time and consistency, areas in which SPR has historically lagged behind. Intermodal
container and trailer operations are SPR's largest single traffic category, accounting for 30.4%
of 1995 carloads and 25.6% of gross freight revenue.

In-1995, SPR's intermodal carloads were down 2.5% and gross freight revenues from-
intermodal were down 2.2%. While SPR losi intermodal business, -its competitor, BNSF
-gained business. Combined BNSF intermodal carloads for 1995 was up 3.8% in 1995
resulting in a 3.8% increase in intermodal revenues.

Solomon Brothers projects 3%-5% growth for intermodal within the industry in:1996,
with the best growth to be experienced by Norfolk Southern and BNSF, two carriers "that are
« instituting new marketing and service programs."

The intense service competition, including new single line service provided by the




merged BNSF is expected to continue and is impacting commodities other than intermodal.
This new competitive environment places pressure on SPR to improve service and price
more aggressively. As a result, SPR probably cannot reduce costs as rapidly as it weuld have

without the increased service competition from BNSF or to expend capital equivalent to its

competitors and be able to compete with equal service.

Standard & Poors is also concerned about the impact of the BNSF merger in SPR. On
October 30, 1995 it stated that SPR’s “financial performance has deteriorated in recent
quarters-while competing railroads are posting improved results. SPR’s competitive position
and market share appear to be weakening in the face of pressure by the combination of

Burlington Northern Railroad and the Atchison, Topeka and Santa Fe Railway Co.”

First Quarter Results for 1996

The conclusion that it is unlikely SPR will produce a positive net cash from operating
activities in the foreseeable future is based in part on a judgment that the adverse trend that
begari in 1995 wii! continue. First quarter results for-1996 will be reported on April 24, one
day after the date of this report. It is our judgment that it is more likely than not that first
quarter results for 1996 will be below that of the first quarter results in 1995 indicating that

the adverse trend will continue into 1996.**

% Consensus of security analysts is that SPR will report 6 cents per share for the first quarter of 1996
compared to 11 cents in the first quarter of 1995. See Zacks, March 1996.




THE IMPROVEMENT NEEDED' BY SPR TO PRODUCE A VE _NET

o TING | IS _UN N UTURE GIVEN THE
CURRENT CO VE _ENVIR NT ‘

Operating C low N o _Increase' b 00%, from 1995
Levels for SPR to Become Cash Self-Sufficient

Assuming a capital expenditure program of $500 million per year, (approximately the

amount projected by management through 1999)*°, the required annual operating cash flow

. ». is $500 million-per year.+ Any shortfall would have to be financed by asset sales, borrowings

and equity issuance. A $500 million operating cash flow requirement is a high hurdle to
overcome considering 1995 operating cash flow was only $124 million. To produce positive
net cash from operating activities - (after capital expenditures) and thus be cash self-sufficient,

SPR would need to increase its operating cash.flow by $376 million or an increase of 300%

from 1995 levels.

, .. For S o Become Ca lf-Sufficie 0

The Following: incre eve educe Co
Capital Expenditures. Unlikel at SPR C

Environment

Increase Revenues

In 1995, the BNSF merger took place and SPR's management has concluded that it
cannot maintain its current competitive position without spending an additional $1 biilion

over the next four years. Itis not likely that SPR will have the accessto $1 billion more

3% Schedule 14D-9 filed with SEC. (Exhibit N11-000011 at 17)




capital given its financial condition..The implication is that it will lose business to BNSF and

revenues will fall short of expectations. As noted above, revenues only increased by 0.3% in
1995 and the merger did not take place until late September, 1995. In short, the prospect of
SPR becoming cash self-sufficient by increasing revenues is not bright.

Reduce Costs

In the March 1995 Plan, SPR projected for the 1995-1996 period average annual
revenue increases of 4.8% combined with average annual increases in operating expenses of
2.5%. Subsequent to the March projection, management concluded that its strategy of
simultaneously increasing revenues while reducing costs was not feasible in that it needed to.
spend money to generate more revenues. . This implies that SPR may have to actually
increase expenses over the amounts contained in the March Plan in order to bring customer
service to the desired level.

Even if SPR could grow revenues at 3% per year and hold operating expense
increases to 2%: per year, annual cash deficits are estimated to average over $225 million per
year for the next four years (assuming annual capital expenditures of $500 million and
annual asset sales of $70 million). The ability of SPR to be able to access this amount of
funds from the capital markets is highly uncertain.

The consensus estimate of security analysts is that SPR will earn $.60 per share in
1996 and $.98 per share in 1997.%® The March 1995 long range projection shows SPR is cash

self-sufficient when it makes approximately $2.00 per share. The consensus estimate of

- Zacks, March 1996




- security analysts is that SPR’s 5 year growth rate is 17.5% pér year.” This growth rate is not

sufficient to elevate SPR’s EPS to $2.00 within 5 years, which is the assumed EPS level to be
cash self-sufficient.

Capi xpe

The March, 1995 long range plan assumed capital expenditures of $500 million per
year, increasing to $550 million in 1999, including caputal leases’®. About $300 million of
this amount relates to roadway and other expenditures needed to maintain the firm’s current
level of éperations. About $150-200 million represents capital equipment upkeep as well as
the acquisition of new locomotives and rolling stock to replace retired equipment.39 This
plan feaves only a very small amount to spend on increasing efficiency and the quality. of
SPR’s service. This budget falls far short of the amount necessary to compete wvith BNSF.
Many necessary investments must be deferred simply because SPR’s. capital budget is
- confined to expenditures that must be made simply to keep the railroad operating., As stated
previously, subsequent to the March projection, SPR has determined it needs to spend $1
billion more on capital expenditures simply to maintain its current competitive position.
Thus, reducing capital expenditures from the $500 million per year contained in the March

Plan does not appear feasible.

37
Ibid.
38 schedule 14D-9; filed with Securities and Exchange Commission, page 17 (See NII-000060)

39 verified statement of Lawrence C. Yarberry, pg. 269




Summary

SPR to-become cash ‘self-sufficient needs large increases'-in -revenues and large

reductions in costs. This requires investments of large sums of capital. However, SPR is not

generating sufficient earmnings and cash flow to attract the necessary capital. The lack of
earnings and cash flow is in turn attributable to high costs and low revenues. SPR is caught in
a vicious circle. It has gotten by in previous years by sales of property. However, asset sales

are not predictable and the supply is diminishing.




CASH RESERVES

+ It was concluded in the prior section that it is likely that SPR will continue to generate
a negative net cash from operating activities (after capital expenditures) in the foreseeable
future. Thus, SPR must rely on existing cash reserves, sale of assets, borrowing and sale of

stock to finance its cash deficit.

\ This section discusses cash reserves. SPR’s cash reserves at December 31, 1995 were

+

only $106 million. This is down from $241 million at the end of 1994. Based on $500

. million of capital expenditures per year, and 1995’s operating cash flow of $124 million, the

shortfall assuming no improvements is-$376 million. Obviously, cash reserves could be.used

up this year unless SPR sells assets or borrows.




ASSET SAL

Historically, SPR has soid real estate assets to help offset its cash deficit. Over the past.

5 years, SPR has sold $1.3 billion of assets (primarily real estate) or 60% of its total negative

cash from operating activities. This is shown below:

‘Cash Deficit After Sales of Real Estate
($ in Million)

1995 1994 1993 1992 1991 TOTAL 1991-1995
Net Cash from
Operating Activities' $(789)  $(350) $(476)  $(257) $(342) $(2,214)
Sales of Assets’ ~_$49 $343 $54 $362 _$517 $1325

Remaining Cash
| Deficit $(740)  $(7) $(422) $105 $175 $(889)

'After capital expenditures

%1994 amount included proceeds of $235 million from the sale of Alameda. Corridor to the ports of Los. .
Angeles and Long Beach. The 1992 amount includes $124 million from sales to the Pennisula Cacrridor Joint
Powers Board (“JPB”), $45 million from sales to Metro Transit of Houston, Texas, $83 million from sales to .
the Los Angeles County Transportation Commission (“LACTC”). The 1991 amount includes $332 million from
sales to LACTC and $ 92 million from sales to the JPB.

In order to reduce the need for further borrowing, SPR expects to continue to sell real
estate assets that are not necessary to its transportation operations. SPR possesses sizable
holdings that fall into two distinct types: (1) "traditional" real estate and.(2) "transit

corridors."




Historically, SPR has received substantial cash flow from “traditional" real estate sales
involving industrial and commercial properties located in developed areas on SPR's system.

More recently, transit corridor sales have become a dominant component of SPR's
asset sales program.

Transit corridor properties consist of SPR's rights of way and related tracks and rail
stations tha* provide a natural corridor over which a metropolitan, regional or other
geographic area can establish and operate public transportation systems or consolidated
freight corridors (for use by more *han one railroad). In an attempt to alleviate traffic

congestion and to provide for a'ternative modes of transportation, public agencies have

recognized that existing rail lines and rights of way provide a ready and cost effective

solution. 'SPR usually retains freight operating rights over these corridors to continue rail
service to its customers.

* The funding to™purchase- transit: corridors often comes through: either accumulated
funds from past taxes or new bend issues.

SPR has sold in excess of $1.3 billion of transit corridors and traditional real estate
during the five-year periou ended December 31, 1995 and management estimates that the
remaining real estate is worth $1 billion.*

The timing of asset sales is difficult to predict and varies from period to period
depending on market conditions at the time. The timing of sales of transit corridors for use

by public transportation systems can be subject to delays created by funding issues or

0 Deposition of Larry Yarberry, page 66.




political considerations that are typically involved in negotiations with public agencies.

Though SPR's has extensive real estate assets available for sale, the supply.of.assets
available for sale will diminish as sales are made. In that regard, in the 1994 prospectus for
the sale of common stock, SPR stated that management considers the company's extensive
supply of real estate assets available for sale to be sufficient for the Company to meet its
capital expenditure, debt service and other cash needs. SPR no longer states that its supply -
of real estate can be counted on to meet its cash needs.

As 6PR's supply of real estate available for sale diminishes, proceeds.from such sales
will also decline. Thus additional sources of cash flow will be required from improved

operations and, if operations do not improve sufficiently, from debt and equity financing. It

is uncertain, however, whether such debt and equity financing will be available. The ability

to access external financing to cure cash shortfalls is likely to diminish to the extent the

Company has to rely more and more on these sources. This is discussed in the next section. -




SECTION 7

BORROWING
History

SPR’s net borrowings (after repayment) over the last five years were $125 million. This

is shown below:

1995 1994 1993 1992 1991 TOTAL 1991-1995
Net Debt Issuance $607 $(320) $118 $(86) $(194) $125
| (Repayment)

The large repayment of debt in 1994, some $ 320 million, was financed from the sale :

of $504 million of common stock on March 2, 1994. Common stock sales are discussed in
the ne#t section.

As of December 31, 1995, SPR’s total debt was $1,767 miillion. It consisted of the
following:

$Millions

Equipment Obligations (9.25-14.25%; due 1996-2007) J $279
Mortgage Bonds (8.2%; due 1996-2001) $30
SPT Term Loan (6.813% - 6.875%; due 1997-1999) $150
SPR Senior Notes (9.375%; due 2005) $375
Other Debt (4-6%; due 1996-2018) $92

Capitalized Leases $841

Total $1,767




During 1995, SPR borrowed the $150 million available under its term loan facility

and repaid $75 million previously borrowed under its $300 million revolving credit facility.

At December 31, 1995, SPR had $300 million available under its revolving credit facility.

Senior Notes
The Senior Notes were issued in a public debt offering in an aggregate principal
+- amount of $375 million in 1993. The Senior Notes bear interest payable semi-annually at an
annual rate-of 9%,% and will mature in 2005. The Senior-Notes will be redeemable at the
option of SPR, in whole or in part, commencing in 1998 at a premium, declining to par in
'2002. The Senior Notes are unsecured obligations of SPR (the parent company) and will rank
pari passu in.right of payment with ail other unsecured and unsubordinated indebtedness of
- the. company.-The Senior -Notes: are - effectively  subordinated to all existing..and future
indebtedness, - preferred stock, - lease obligations .and guarantees of, the. company’s
subsidiaries.

The - Senior Note .indenture contains. covenants that, among other things, limits
(subject to certain exceptions) the ability of the company and its subsidiaries to. incur

additional indebtedness, create certain liens, and enter into sale and lease back transactions.




New Credit Agreement

In November 1994, the company entered into a new $300 million, three year,

unsecured revolving credit facility. The interest rates on borrowings under the new credit

agreement will be based on floating rate indices plus an applicable margin. The agreement
contains quarterly financial covenants, including required minimum tangible net worth, a

« maximum funded debt to net worth ratio and a minimum fixed charge coverage ratio.

Debt Maturities

«*Contractual maturities of debt (including capital lease obligations) for the period 1996-.

2000 and thereafter are as follows:

(in Millions)

1996 $59
1997 $86
1998 $106
1999 $146
2000 $63
Thereafter $1,302
Total $1,767

SPR is Highly Leveraged

In 1993 and 1994, SPR was able to reduce its debt level by selling stock. However,
the Company's debt has subsequently increased in 1995 while its equity remained essentially
flat. SPR.was unable to generate sufficient cash flow from railroad operations.and property

sales to fund its investments and thus relied on debt financing to make up the deficit.




Shown below'is SPR's iong-term debt and equity at year-end since 1991 together with

the debt to capital ratio:

YEAR ENDED DECEMBER 31
(Dollars in Millions)

Long-Term Debt

Equity
Total Capital - - C e $2819 -

Debt to Capital Ratio 62%

T - o
" including current maturities.
@ Before common stock subject to repurchase.

The above table shows that in+1995, SPR increased its. debt by $609 million while
equity (due to absence of earnings) only increased $2 million. As a result, the debt to capital
ratio increased 10 percentage points, rising from 52% to 62%.

However; certain lease obligations are “off balance sheet” and are excluded from ., ,
the above debt to capital ratios. Generally Accepted Accounting Principles distinguishes
between two major types of leases - capital leases and operating leases. Assets under
capital leases are recorded as assets on the balance sheet with offsetting liabilities among
long term debt. Thus, debt of $1,767 million at 12/31/95 included capitalized leases of
€841 million. (See Schedule on page 37). However, assets under operating leases are not
shown on the balance sheet as assets, nor are the commitments under these leases shown

- as liabilities on the balance sheet. Commitments under operating leases are thus referred,




to as "off-balance sheet" liabilities.*' Theoretically, the promise to make any lease

payments in the future should be treated as a liability, regardless of whether the leased

asset is de-facto purchased or not. Similarly, the right to obtain benefits from using the
leased asset in the future should be construed as an existing asset, regardless of whether
the leased asset is de-facto owned by the lessee or not.

SPR has incurred substantial operating lease obligations covering freight cars,
locomotives, and other equipment. As of December 31, 1995, total payments of $894
million were due under these leases - $642 million due over the next five years, with an
.- additional $252 million due thereafter. - These lease. obligations are off-balance sheet and.the
present value of these obiigations are not reflected in the above debt to capital ratios. Thus,
SPR is more leveraged than the balance sheet shows.

Another way to show SPR's high leverage is to look at its earnings before interest
expense and taxes ("EBIT") to see whether its EBIT covers its interest expense. The ratio of
EBIT to interest expense in 1995 was 1 to 1 meaning that SPR's pre-tax earnings before
interest expense just covered its interest expense. This is shown below (dollars in millions
except as indicated):

EBIT $145.7 $566.7 $ 80.8 $199.1 $(131.2)

Interest Expense 145.5 158.2 156.0 143.3 152.0
Ratio of EBIT to Interest Expense 1.0 3.6 K. | 1.4 N/A

) Before cumulative effect of change in accounting charges.

*! The distinction between operating and capital leases is mainly through several tests that
are intended to determine whether the benefits and risks of ownership were, in fact,
transferred from lessor to lessee. If they were, the lease is classified as a capital lease.




The ratio of total EBIT to total interest expense over 1991-1995 was only 1.1 to 1.0.

As a result of its limited financial resources, SPR has a program since 1989 of selling

its accounts receivables.

Constraints on Additional Borrowing

SPR is expected to continue to have negative cash from operating activities. This cash
deficit must be financed out of cash reserves, asset sales, borrowings or equity sales. The
ability of any company to sell debt depends upon (1) the company’s credit rating and (2)
continued compliance with covenants in existing indebtedness.

‘As discussed below, SPR’s poor credit ratings combined with restrictions in existing

+ + covenants will make- it difficult for. SPR to borrow. what. it needs, when it needs it, on

acceptable terms.

Credit Ratings

SPR’s senior unsecured debt is rated by Standard & Poor’s as BB- and Southern Pacific

i+ ' Transportation L0.’s senior secured debt as BB + 4 These ratings are below investment grade

and are considered clearly risky.** The ratings from Moody’s and Duff & Phelps are also
below investment grade. Schedule 1 in the appendix sets forth the rating history of 14

railroads. Currently, only two of these railroads have below investment grade ratings: SPR

4? Per Standard & Poors release on 10/30/95.
43 Debt with-credit ratings below investment grade are often referred to as speculative junk bonds.




and Transtar Holdings L.P. Thus, SPR‘is the only major railroad with a below investment

grade rating at this time and has had a'below investment grade: rating since 1988: Hlinois

Central had a below investment grade rating prior to 1992 and succeeded in getting it
upgraded to investment grade in 1993.

SPR had a B + rating in 1990. Based on the Moody’s study cited in Section 2, there is

- +a 21% probability that SPR will default on its indebtedness by year 2000. (This is not our

-+ prediction; this data is included to emphasize the correlation between financial distress and

low debt ratings.) If the merger with Union' Pacific is-not:consummated, based on recent

=5 deteriorating performance; it would not suprise-us to see SPR’s credit rating reduced to the.B«

category.

Compliance with Co

Certain of SPR's debt agreements contain quarterly financial covenants and
restrictions based on minimum tangible net worth,.a maximum funded debt,to net.worth,
ratio and a minimum fixed charge coverage ratio. As a result of not achieving certain ratios
and covenants in its $375 million Senior Notes at December 31, 1995, SPR is restricted fiom

.«.incurring additional indebtedness, except for certain permitted categories of debt, including

$300 million available under its revolving credit facility.**

In general, this means that SPR's sources of liquidity are limited to the $106 million
cash on hand at year-end 1995 plus $300 million available under its revolving credit facility.

However, in order to satisfy the financial covenants.in its revolving credit facilities,

4 1995 Annual Report, at 18.




SPR must improve its operating results.*’ Continued compliance with the financial terms and
covenants under its credit facilities would require significant gains from the sales of

properties in the first and second quarters of 1996. SPR has secured from its banks an

agreement to amend the covenants through the second quarter 1996 to eliminate the fixed

charge coverage test for these periods.*® SPR's management currently believes it will meet
its revised financial covenants ir. 1996, although the margin will be “small."¥ If SPR were
unable to meet the revised covenants, the holders of such indebtedness could elect to
declare ail amounts owed them thereunder due and payable. In addition, default on one debt
~ instrument could, by reason of - cross-default- provisions, result in -defaults under other

indebtedness.

As a result of the restrictions in the $375 million Senior Notes against additional
borrowing, combined with burdensome firancial covenants in the $300 million revolving

credit facility, SPR faces seveie constraints on liquidity.

Prospects for Additional Borrowings

SPR could try to refinance the $375 million Senior Notes and secure new terms which
permit additional borrowing. These notes are not redeemable. until 1998, therefore, SPR
would have to purchase these notes at a substantial premium. in any event, SPR’s poor credit

rating would make a refinancing difficult.

* Ibid.
€ 1bid.
* Ibid.




Likewise, SPR could attempt to renegotiate the burdensome covenants in its bank
credit facility. However, more burdensome covenants may result, including possible
restriction on capital expenditures, which SPR needs to make to remain competitive.

In our judgment, SPR with its current below investment grade ratings will encounter

difficulty in financing through customary means. SPR cannot assume continuous access 10

public debt markets at times and in amounts of its own choosing. Smaller issue size and
significantly higher interest costs characterize debt issues of B and BB companies compared
to the financings of stronger-rated credits.

In adverse markets financing may be unavailable to such credits at any cost. Other
sources of debt financing - commercial bank loans or private placement - could be available,
but again SPR would encounter limited availability, - high interest costs and restrictive
covenants.

SPR’s ability to borrow what it needs, when it needs it, on acceptable terms requires
higher credit ratings. For SPR to achieve higher credit ratings, it would need to (1)
substantially increase its ..et cash from operating activities, (2) increase its earnings and (3)
reduce its leverage.

To reduce its high leverage, SPR needs to (1) generate positive net operating cash and
apply the cash surplus to repayment of debt (2) sell substantial amount of assets thereby
financing the current negative operating cash flow and use the surplus proceeds to repay debt
and/or (3) sell equity and apply the proceeds to repayment of debit.

Generating positive net operating cash in the near-future is not likely. Selling a




sufficient amount of assets to finance the negative net operating cash flow and have surplus

cash left over to reduce debt cannot be predicted and or relied upon. In any event, this
would only give SPR more breathing room; it does not solve the chronic cash shortage,
low earnings. and high dependence on external financing. This brings us to selling equity

as a possible way io reduce debt. This is discussed in Section 8.




SECTION 8

EQUITY SALES

History

SPR’s net equity sales over the last five years were $811 million. This is shown

below:

NET EQUITY SALES

1995 1994 1993 1992 1991 1991-1995

Common Stock Proceeds $504 $391

Redemption of Preferred Stock (75)

Redeemable Preference Shares

Repayment (2) (2) (2) (2) (1)
Total $2)  $502 $314 $@)  $()

SPR sold 30,783,750 shares of:common stock in an IPO for $13.50 per share (before;,
underwriiing discounts and commissions-and offering expenses) on August 17, 1993. , Net .
proceeds were $391 million. Also on August 17, 1993, SPR sold $375 million principal
amount of 9 3/8% Senior Notes due 2005. See page 38 for discussion. The proceeds from
ti.e stock offering and Senior Notes were used to repay debt, purchase equipment operated
pursuant to operating leases, redeem preferred stock and for general corporate purposes.

On March 2, 1994, SPR sold an additional 25,000,00C shares for net proceeds of

$504 million. The proceeds were used to repay debt and for general corporate purposes.




Prospects for Future Equity Sales

Equity is in junior position to debt in the event of bankruptcy. Thus, if it is difficult

to sell debt because of low credit ratings, it is even more difficult to sell equity.

Financing through the sale of preferred stock would suffer greater difficulties than

sales of debt because preferred stock is normally rated one step lower than senior debt.
Financing through the sale of common stack, if possible, would be at prices which

we believe’'would be very depressed for three reasons. First, assuming the merger between

“." PR and Union Pacific is not consummated, SPR’s stock price would fall shaiply. The

consensus estimate of security analysts is that SPR will earn $ .59 per share in 1996.*% The
current price earnings multiple based on the consensus estimate of 1996 earnings for
Burlington Northern is 13, and Union Pacific is 15.** Assuming SPR is able to command a
price earnings multiple of .15, its-selling price would.be about. $9 per share (15 x $..59),
down from $25 at April 19, 1996.

Secondly, any sale of common stock will be dilutive in earnings per share. The
. -market expects SPR’s EPS to grow at the annual rate of 17.5% per year for the next five
years.’® Issuan~= of additional shares - whether the proceeds are used.to.repay debt,or
invest in new ament - are likely to reduce his growth rate causing a declining share

price. Indeed, in the deposition of Lawrence C. Yarberry, he was asked whether the

4 Zacks investment research, 3/31/96. Consensus based on seven analysts

49 Zacks investment research, 3/31/96
% Ibid.




~investment of the additional $1 billion discussed in Yarberry’s Verified Statement would

produce an adequate return. Yarberry’s response was “Personally | could not say that [the

investment] would provide a return. In my opinion, the billion dollars allows us to be
competitive with other roads. It doesn’t guarantee that we will grow our revenues, that we
will earn a profit.”*’

it is our interpretation of Yarberry's statement that SPR must spend $1 billion to
merely hold on to its existing customer base. The inyestment is not likely to add
substantial revenues and profits but to stop the loss of current revenues and profits. In
short, without the investment, SPR will lose ground. Making the investment does not
necessarily add ground. - This interpretation is consistent with SPR's statement in its.1995..
Annual Report that "the Company has identified capital expenditures of more than $1
billion that it believes should be made in excess of normal capital expenditures over the
next four years simply to maintain its current competitive position.52

Thus, whether common stock is scld 10 finance investments or repay debt, the
‘earnings on the proceeds are not likely-to be sufficient to prevent dilution-in EPS and a-
resulting decline in stock price.

The third reason the sale of stock would be at depressed prices is that the mere
decision to sell stock sends a negative message that trouble lies ahead. Perhaps things are

not going well and downside earnings and cash flow forecasts are likely to become reality.

*' Deposition of Yarberry, at 186. See also Verified Statement of John T. Gray, at 200.
*2 1995 Annual Report at 20.
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A related concern would be that management may believe that SPR's stock is ovenaiues
based upon their insider knowledge of the firms' future prospects (i.e. sell high, buy fow
In any event, assuming SPR can sell 25,000,000 shares (16% of outstanding shares

3

and the amount sold in 1994) for a net $8.50 per share, it would raise approximately $21.2
million. This is only 56% of the $376 million cash deficit based on 1995's cash flow from
operating activities before capital expenditures ($124 million) and projected future capital
expenditures ($500 million).

In 1993 and 1994 SPR was able to sell equity based on a “story” of an impending
‘turnaround. * In"*1994, the company  had record earnings and it- appeared that-the
turnaround was highly successful. In 1995, performance deteriorated raising the serious
« squestion whether the turnaround was overstated in 1994 by excessive reductions in
employees. Unless SPR is able to show several quarters of convincing performance -

performance showing that the turnaround is possible and that SPR ~an reduce its operating

-ratio to lower levels and sustain it at these levels - it will be difficult for SPR to assume it

can sell equity when it needs capital in the amounts it requires "

>3 See Paul Asquith and David Mullins, “Equity Issues and Offering Dilution”, Journal of Financial
Economics, 15(1986):61-89 ;

** Yarberry testified in his deposition that based on SPR’s performance and expected performance,
absent a merger, “it would be very difficult to issue additional shares of stock at any suitable price.”
- Yarberry Deposition, at 37. ;
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RATING FACTS
S S S

Rating History
1995 1994

Burlington Northern Inc. 868 BBB
Burlington Northern Railroad Co. BBB+

Canadian National Railway Co. AA-

* Canadian Pacific Ltd. A-
Canadian Pacific Enterprises Ltd. - A-
PanCanadian Petroleum Ltd. - A-

Consclidated Rail Carp. A

CSX Corp.
Baltimore. & Ohio Raiiroad Co.
Chesapeake & Ohio Railway Co.
Clinchfield Railroad Co.
Hocking Valley Railway Co.
Louisville & Nashville Railroad Co.
Monon Railroad
Seaboard Systems Railroad Inc.
Western Maryland Railway
Seaboard Coast Line Railrcad Co.
American Commercial Lines Inc.
CSX iransperation Inc.
Sea-Land Service Inc.

East Japan Railway Co.
lllinois Central Railroad Co.. .
Kansas City Southern Industries Inc.

Norfolk Southern Corp.
Norfolk Southern Railway Co.

: Santa Fe Pacific Corp.
Atchison, Topeka & Santa Fe Railway Co

Southern Pacific Rail Corp.
Denver & Rio Grande Western Railroad Co.
Southern Pacific Transportation Co.

Transtar Holdings L.P.

Union Pacific Corp.
Chicago & North Western Transportation Co.
Missouni Pacific Railroad Co.
Missouri-Kansas-Texas Railroad Co.
Texas & Pacific Railway Co.
Union Pacific Railroad Co.

Wisconsin Central Transportation Corp.

L L

LSS LS A

A LS )

(AL LIS )
.

00 > 0 3>
S 0 N

D

Ratings are as of July 14, 1995.
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VERIFICATION

| declare under penalty of perjury that the foregoing is true an accurate to the best of my

actual knowledge and belief. Executed at Los Angeles, California on 24th day of April, 1996.

Lloyd Levitin




ERT ATE OF SER
I hereby certify that I have this date caused the foregoing document,
PETITION FOk LEAVE TO F'LE EXHIBIT LATE
OR, IN THE ALTERNATIVE, PETITION TO FILE
REPORT AS REBUTTAL EVIDENCE
to be served on all parties of record in Finance Docket No. 32760 by mailing by first class
mail postage prepaid, a copy thereof, properly addressed to each party.
I declare under penalty of perjury that the foregoing is true and correct.

Dated at San Francisco, California this 26th day of April.

e

é/ JANIE WHITE
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1 888 SEVENTEENTH STREET, N.W.
\ WASHINGTON, D.C. 20008-3939
TELEPHONE : {(202) 298-8660
FACSIMILES: (202) 342-0683
(202) 342-1316

May 1, 1596

Via Hand Deli

Vernon A. Williams

Secretary

Surface Transportation Board

Room 2215

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Union Pacific Corp., Union Pacific RR. Co. and Missouri
Pacific RR Co. -+ Control and Merger -- Southern
Pacific Rail Corp., Southern Pacific Transp. Co.,

Sst. Louis Southwestern Rw. Co., SPCSL Corp. and The
Denver and Rio Grande Western RR Co.,

Finance Docket No. 32760

Dear Secretary Williams:

Enclosed for filing are an original and twenty copies of TM-
33, The Texas Mexican Railway Company's Fourth Set of
Interrogatories to Applicants. Also enclosed is a 3.5" floppy
computer disc containing a copy of each of the filings in
Wordperfect 5.1 format.

Sincerely,

ichard A. Allen

Enclosures

‘ l ENTES G
Oftice of the Secrstary

MAY 0 2 1996
[g Pan;(ﬂ .
“Facor

L AL

CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS
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Union Pacific Corp., Union Pacific ) .
RR. Co. and Missouri Pacific RR Co.) Finance Docket')
== Control and Merger -- Southern )
Pacific Rail Corp., Southern )
Pacific Trans. Co., 8t. Louis )
Southwestern Rw. Co., SPCSL Corp. )
and The Deaver and Rio Grande )
Western Corp. )
)

THE TEXAS MEXICAN RAILWAY COMPANY'‘S

FOURTH SET OF INTERROGATORIES TO APPLICANTS

Pursuant to 49 C.F.R. Part 1114, Subpart B, The Texas
Mexican Railway Company ("Tex Mex") directs the following
interrcgatories to Union Pacific Corporation, Union Pacific
Railroad Company and Missouri Pacific Railrwad Company and to
Southern Pacific Rail Corporation, Southern Pacific
Transportation Company, St. Louis Southwestern Railway Ccmpany,
SPCSL Corp., and The Denver and Rio Grande Western Railroad

Company, collectively referred to as "Applicants."

INSTRUCTIONS
The instructions are the same as those stated in Tex Mex's
First Interrogatories to Applicants (TM-4), served December 18,

1995, which are incorporated herein by reference, except as to




the time in which the Applicants should respond. Pursuant to the
procedural schedule set forth by the Administrative Law Judge in
the discovery conference held on Monday, April 29, 1996,
Applicants should respond as soon as possible, and in no event
later than 5:00 p.m. on the sixth calendar day from service of
these interrogatories. You are requested to contact the
undersigned promptly to discuss any objections or questions

regarding these interrogatories with a view to resolving any

disputes or issues of interpretation informally and

expeditiously. Applicants should contact the undersigned if they

need another copy of TM-4.

DEFINITIONS

The Definitions are the same as those stated in TM-4,
incorporated herein by reference, except for the following
additional definitions.

1. "CMA Agreement" refers to the agreement between the
Applicants, BN/Santa Fe, and the Chemical Manufacturers'
Association, dated April 18, 1996, and submitted to the Surface
Transportation Board on April 19, 1996 in UP/SP-219, Applicants'

Submission of Settlement Agreement with CMA.

INTERROGATORIES

1. On page 109 of UP/SP-231, Applicants' Rebuttal, Volume

II, Part B - Statements on Competition and Public Benefits, Mr.




Peterson states that "Second, leaving aside traffic to and from
Eastern U.S. and Midwest gateways, grain accounts for 35% of Tex
Mex's SP-interchanged traffic." 1Identify all the "Eastern U.S.

and Midwest gateways" to which Mr. Peterson refers.

2. Section 11 of the CMA Agreement provides, in part, that
"Section 4b of the BN/Santa Fe Settlement Agreement shall be
amended by adding at the end thereof: "BN/Santa Fe's access and
interchange rights at Corpus Christi and Brownsville must be at
least as favorable as SP has currently.” Section 4b of the
BN/Santa Fe Settlement Agreement, before it was amended,
provides, in part, that "BNSF shall alsc have the right to
interchange with (i) the Tex-Mex Railway at Corpus Christi and

Robstown. . . ." State whether:

a) BN/Santa Fe's access and interchange rights
at Corpus Christi under the BN/Santa Fe Settlement Agreement
changed from before the CMA Agreement amendment to after the

CMA Agreement amendment; and

b) If the answer to subsection a) is "yes",
identify the differences between: (1) the BN/Santa Fe's

access and interchange rights before the CMA Agreement

amendment and (2) the BN/Santa Fe's access and interchange




Dated: May 1,

1996

A. Allen

John V. Edwards

ZUCKERT, SCOUTT & RASENBERGER, LLP
888 Seventeenth Street, NW

Suite 600

Washington, DC 20006-3939
202/298-8660

Attorneys for Texas Mexican Railway




CERTIFICATE OF SERVICE

I hereby certify that I have caused to be served the
foregoing TM-33, The Texas Mexican Railway Company's Fourth Set
of Interrogatories to the Applicants, by hand delivery upon the
following persons:

Arvid E. Roach II

J. Michael Hemmer

Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044-7566

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins, Cunningham

Suite 600

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

I have also served by first-class mail, postage pre-paid, the
Honorable Judge Nelson and all persons on the restricted service

list.

& Rasenberger, L.L.P.
Brawner Building
888 17th Street, N.W.
Washington, D.C. 20006-3959
(202) 298-8660

uckert, Scoutt

May 1, 1996
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY, AND
MISSOURI PACIFIC RAILROAD COMPANY--CONTROL AND MERGER--SOUTHERN
PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

OPPOSITION OF
THE SAN DIEGO & IMPERIAL VALLEY RAILROAD COMPANY
TO THE CONDITIONS REQUESTED BY
UNITED STATES GYPSUM COMPANY
AT PLASTER CITY, CA

The San Diego & Imperial Valley Railroad Company ("SDIV") responds in

opposition to United States Gypsum Company’s ("USG") requested conditions for access by

The Atchison, Topeka and Santa Fe Railway Company (the "Santa Fe") to . USG’s facility at
Plaster City, CA. The Surface Transportation Board (the "Board") should deny USG’s
requested conditions because the issues raised by *'3G are not related to the proposed
consolidation of the Union Pacific Railroad Company, ez al. ("UP") and the Southern Pacific
Transportation Company, et al. ("SPT"). Also, the Board does not have jurisdiction to grant
the requested trackage rights.
CONDITIONS REQUESTED BY USG

On March 29, 1996, in USG-2, USG filed a request for conditions concerning four of

its facilities that allegedly will be adversely affected by the proposed UP-SPT consolidation.

SDIV opposes USG’s request that the Board grant Santa Fe access to USG’s Plaster City,




CA manufacturing plant. With respect to the Plaster City plant, USG seeks: (1) trackage

rights for Santa Fe over the 129.61 mile line that SDIV is authcrized to operate between

Plaster City, CA and SDIV’s interchange with Santa Fe in San Diego, CA (the "SDIV
Line"); and (2) haulage rights for Santa Fe for the movement of loaded and empty cars over
SPT’s lines between USG’s Plaster City plant and (i) USG’s Santa Fe Springs plant in Los
Nietos, CA;' and (ii) Santa Fe’s interchange point with SPT at West Colton, CA. USG
argues that SPT has provided USG poor service in moving shipments between Plaster City
and Los Nietos, and claims service after the consolidation of UP and SPT will further
deteriorate. USG explains that this service is covered by a transportation contract and
complains that SPT is failing to meet its contractual commitments. USG also argues that its
competitors located elsewhere on the proposed UP-SPT system will receive benefits of new
single line service that will make USG’s Plaster City facility less competitive.
BACKGROUND

Plaster City: is-in'south central California, just ever 10 miles-north of.the United
States-Mexican international border. Prior to the late 1970’s, rail service to Plaster City was
provided only by the San Diego & Arizona Eastern Railway Company ("SD&AE"), a wholly
owned subsidiary of SPT. The SD&AE ran between: (1) San Diego, CA (milepost 0.454)
and the Mexican border at San Ysidro, CA (milepost 15.56); (2) San Ysidro and Division,
CA, over the Sonora-Baja California Railway Company in Mexico ("SBCR"); and (3)
Division, CA (milepost 59.94) and El Centro, CA (milepost 148.1). Until September 1976,

shippers in Plaster City (milepost 129.61) had the option of shipping rail traffic about 18.5

'"Los Nietos is just east of Los Angeles and is served by both SPT and Santa Fe.
2




miles east over the SD&AE to an interchange with SPT at El Centro, CA, or about 129
miles west over the SD&AE, through Mexico, to an interchange with the Santa Fe in San
Diego. In September 1976, a storm caused extensive damage to portions of SD&AE’s line
between Plaster City and Division. After September 1976, Plaster City was only accessible
by rail from El Centro in the east. That remains the situation today.

In 1979, SPT sold the stock of the SD&AE to the San Diego Metropolitan Transit
Development Board (the "MTDB"), a public transit agency. As part of the transaction, SPT
acquired the assets of the SD&AE between Plaster City and El Centro from SD&AE. The
MTDB entered an agreement with Kyle Railways, Inc. ("Kyle") to provide freight service
over the SD&AE. Kyle provided service through its operating company, the San Diego &
Arizona Eastern Transportation Company (the "Transportation Company"). See ICC Finance
Docket No. 28917 (Sub-No. 1F), Southern Pacific Transportatiorn Company-Acquisition
(Portion)-San Diego & Arizona Eastern Railway Company (not printed), served August 22,
1979.

In 1984, SDIV, a subsidiary of Railtex, Inc. ("Railtex"), was authorized to operate
over the SD&AE between San Diego and San Ysidro and between Division and Plaster City
and replaced Transportation Company. See ICC Finance Docket No. 30457, San Diego &
Imperial Valley Railroad Company, Inc. - Exenption from 49 U.S.C. 10901 and 11301 (not

printed), served August 17, 1984 ("SDIV Operations").* In exempting SDIV’s operations,

the Interstate Commerce Commission ("ICC") agreed with SDIV’s contention that SDIV is .

2SDIV is authorized to operate in Mexico between San Ysidro and Division under an
agreement with SBCR.
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not required to operate between Division and Plaster City until that portion of the line is
repaired because the exemption was permissive and did not obligate SDIV to cperate. SDIV
is in the second year of its second ten year service agreement with the MTDB.

Since 1979, rail shippers in Plaster City have received direct rail service only from
SPT. Prior to that time, service was provided exclusively by the SD&AE. Today, SPT
continues to be the only railroad serving Plaster City.

SDIV has not been a party to this proceeding as its interests were not directly affected
until now. SDIV is a subsidiary of Railtex, and is not an applicant in these proceedings as
that term is defined under 49 U.S.C. § 11343° and 49 C.F.R. § 1180.3(a and b), as modified
in Decision Number 3. The Plaster City conditions sought by USG directly affect SDIV.
SDIV is, therefore, filing this response in opposition to thoce conditions.

USG HAS NOT AND CANNOT DEMONSTRATE A NEXUS BETWEEN

ALLEGED SPT SERVICE FAILURES
AT PLASTER CITY AND THE UP-SPT CONSOLIDATION
.Befare a.condition can be imposed.on a rail consolidation, among other requirements,
the proponent of the condition must present evidence that the condition ameliorates potential
anticompetitive effects of the consolidation or preserves essential services and that the
condition would not pose operating problems. 49 C.F.R. § 1180.1(d)(1). USG has not met
any of these requirements.
USG is served by SPT at Plaster City, as it has been for nearly 20 years. After the

consolidation of UP and SPT, USG will continue to be served by UP-SPT at Plaster City.

3Unless otherwise noted, citations are to the former sections of the statute.
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The consolidation will not reduce the number of railroads serving USG at Plaster City nor

will the consolidation harm essential services at that location.

USG does not contend that the proposed consolidation will have 2n adverse
competitive impact at Plaster City. Rather, USG simply alleges that SPT’s service from
Plaster City fails to meet the iransit time commitments provided for in the USG-SPT rail
transportation contract. The Board, however, does not have jurisdiction to address an
alleged breach of a rail transportation contract. That is the exclusive province of a court of
competent jurisdiction. See current 49 U.S.C. § 10709(c). USG also expects service from
Plaster City to deteriorate after the consolidation, and argues that UP-SPT will not be able to
meet the contractual service obligations. USG’s remedy, if any, under its contract is the
same after the consolidation as before.

USG's concerns are not related tc the proposed consolidation but appear to be long
festering service complaints. When confronted with similar requests, the ICC explained that

. "[w]e will.not .impose conditions ‘to ameliorate longs:anding problems which were not
created by the merger,” nor will we impose conditions that ‘are in no way related either
directly or indirectly io the involved merger.’" Finance Docket No. 32549, Burlington
Northern Inc. and Burlington Northern Railroad Company--Control and Merger--Santa Fe
Pacific Corporation and The Atchison, Topeka and Santa Fe Railway Compeny (not printed),
served August 23, 1995, at 56, and 97-101 (the "BN-Santa Fe Merger"), Finance Docket No.
32133, Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific
Railroad Company--Control--Chicago and North Western Transportation Company and

Chicago and North Western Railway Company (not printed), served March 7, 1995, at 98




("UP-CNW"); Burlington Northern, Inc.-Control & Merger-St. L., 360 1.C.C. 784, 952
(1980)("BN-Frisco").

USG also has not addressed the operational impediments and impacts of the new
service it seeks at Plaster City. The requested haulage rights over SPT can only harm and
not improve service at Plaster City. Under a typical haulage arrangement, the owning
railroad provides the service for the new entrant. If the consolidated company’s service is
going to be as congested as USG claims, then providing the Santa Fe with haulage over the

congested lines will only cause additional service problems, not reduce them. As to the

requested trackage rights over the line between Plaster City and San Diego, a portion of that

line west of Plaster City has been out of service for about 20 years. The tunnels on the
segment between Jacumba and Plaster City require repairs that have been estimated to cost
between $7 million and $12 million. USG has not indicated who will pay for these repairs.
USG IS NOT ENTITLED TO CONDITIONS BECAUSE
USG’s COMPE 77 : ORS MAY HAVE MORE DIRECT
-RAIL-SERVICES AS A }//:SULT OF THE UP-SPT..CONSOLIDATION
USG contends that its competitors in Las Vegas, NV will gain access to new single-
line rail service as a result of the proposed UP-SPT consolidation, reducing the ability of
USG’s Plaster City facility to compete in major markets. The ICC addressed the same
argument in the recent BN-Santa Fe Merger. There, Bunge Corporation ("Bunge") sought
protection from increased rail options for its competitors. The ICC denied the relief stating:
We will deny the condition requested by Bunge. We
realize that the SP settlement agreement, by providing increased
rail options for Bunge’s competitors but not for Bunge, may
work to Bunge’s disadvantage. But that will not be the kind of

harm that we should rectify under our conditioning power. We
typically do not use our conditioning power to preserve the
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competitive balance among the industries served by rail carriers.
Bunge, after all, is not concerned that it is losing a
transportation option, but that its competitors are gaining one.
Given this context, a condition requiring that a settlement
agreement be changed to improve a particular shipper’s
competitive situation is not proper.

BN-Santa Fe Merger at 99. The Board should follow this precedent here.

THE BOARD DOES NOT HAVE JURISDICTION TO
GRANT THE REQUESTED TRACKAGE RIGHTS

USG seeks trackage rights over the rail line SDIV is authorized to operate pursuant to
SDIV Operations. SDIV operates the SDIV Line under agreements with the owners, MTDB
and SBCR. SDIV is not an applicant in these proceedings. Nor is SDIV affiliated with or
controlled by UP or SPT. The ICC consistently recognized that, in the context of
consoiidation procecdings, it did not have jurisdiction to grant involuntary trackage rights
over nonapplicant carriers. See, e.g., St. Louis S.W. Ry. Co.-Trackage Rights, 363 1.C.C.
& 9, 902 (1981) ("SSW-TR"); Boston & Maine Corp. Trackage Rights over Conrail, 360
LC.C. 239,.241-244 (1979) ("B&M-Conrail"). .Similarly, the ICC has no general power to
force a carrier to grant trackage rights over its lines. City of Hialeah, Fla. v. Florida East
Coast Ry. Co., 317 1.C.C. 34, 36 (1962); Baltimore & O. R. Co. Operation, 261 I.C.C.
535, 544 (1945); Alabama, T. & N.R. Corp. Construction, 124 1.C.C. 114, 115 (1927).

The Board shouid reach the same conclusion here.*

“The Board can impose involuntary terminal trackage rights under 49 U.S.C. § 11103.
However, USG has not requested such rights and made none of the showings required under
section 11103 and 49 C.F.R. § 1144. In any event, the involved 129-mile line couid not be
deemed a terminal area or main-line track for a reasonable distance outside of a terminal.
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Moreover, before the Board can grant trackage rights as a condition to a merger, an
application must be filed. See Ex Parte No. 282 (Sub-No. 1a), Railroad Consolidation

Procedures (not printed), served March 24, 1978. USG has not filed an application for the

requested trackage rights, nor has Santa Fe.* The trackage rights request is further flawed in

that the part of the line between San Ysidro, CA and Division, CA is located in Mexico.
The Board does not have jurisdiction over property outside the United States. 49 U.S.C.
§10501(a)(2); Finance Docket No. 30387, Canadian National Railway Company and
Canradian Pacific Limited - Acquisition - Interests of Consolidated Rail Corporation in
Canada Southern Railway Company and Detroit River Tunnel Company (not printed), served
February 15, 1984. Because the Board cannot grant trackage rights over rail lines located in
Mexico, and because SDIV has no authority to permit another carrier to operate over the line
owned by SBCR, Santa Fe would not be able to operate between Plaster City and San Diego
even if SDIV were agreeable to the requested conditions.

As previously -noted, trackage rights must be operationally feasible before they may

be imposed as a condition by the Board. The SDIV Line between Jacumba, CA and Plaster

’Indeed, the Board does not even have the jurisdiction to accept an application under 49
U.S.C. § 11343 for trackage rights from a noncarrier like USG. See ICC Finance Docket
No. 28583 (Sub-No. 20F), Application of the Montana Wheat Research and Marketing
Committee for Stanley E. G. Hillman, Trustee of the Property of Chicago, Milwaukee, St.
Paul and Pacific Railroad Company, Debtor--Trackage Rights--Over Burlington Northern,
Inc., Lines in MT (not printed), served August 25, 1978; ICC Finance Docket No. 28583
(Sub-No. 21F), Applicaticn of Wyo-Ben, Inc., for Stanley E. G. Hillman, Trustee of the
Property of Chicago, Milwaukee, St. Paul and Pacific Railroad Company, Debtor--Trackage
Rights--Over Burlington Northern, Inc., Between Billings, MT and Shobon, WY a distance of
227.1 Miles (not printed), served August 25, 1978; Pere Marquette Ry. Co., Trackage
Rights, 261 1.C.C. 750, 751 (1946).




City is not operable, and has not been operated since 1976.° USG is seeking to have a west

bound service reinstated that has not existed for about 20 years. SDIV has spent about $7

million rehabilitating a portion of the SDIV Line east of Campo. To complete the
rehabilitation of the SDIV Line between Jacumba and Plaster City, arother $7 million to $12
million is required. SDIV is actively seeking other parties (both governmental and private
sector) to share in this cost, but has not yet been successful. If the SDIV Line is fully
repaired, SDIV will begin serving the USG facility in Plaster City, which will be the first
time Plaster City is served by more than one railroad. Given the condition of the SDIV
Line today, USG is seeking a condition that is not operationally feasible, and as such should
not be imposed. BN-Frisco, at 952; Detroit, T. & I. R. Co.-Control, 275 1.C.C. 455, 485
(1950); 49 C.F.R. § 1180.1(d)(1)(iii).

THE REQUESTED HAULAGE RIGHTS WILL NOT
IMPROVE SERVICE TO PLASTER CITY

USG seeks to justify the grant of haulage rights for Santa Fe by alleging that SPT has
been providing poor service from USG’s Plaster City facilities to USG’s Santa Fe Springs
plant, and that USG expects service to further deteriorate after the consolidation of SPT with
UP. USG’s allegations of service deficiencies, even if true, are not a proper basis for the
Board to impose the requested conditions. SPT’s current service to USG at Plaster City is
not related to the proposed consolidation with UP. As previously noted, the Board should
not impose conditions to ameliorate longstanding problems which are not created by the

consolidation. BN-Frisco, at 952; Norfolk & W. Ry. Co. and New York, C. & St. L. R. Co.

®There are no shippers on the SDIV Line between Campo, CA (about 16 miles west of
Jacumba) and Plaster City.




Merger, 324 1.C.C. 1, 31; 49 C.F.R. § 1180.1(d)(1)(i). SPT’s operational problems, as

alleged by USG, pre-date the proposed consolidation. Service at USG’s facility in Plaster
City by one rail.oad seems to have been the status quo for over 20 years, and apparently
extends back to the construction of the rail line serving Plaster City. The harm alleged by
USG is not related to the UP-SPT consolidation.

The haulage rights requested by USG could easily exacerbate the operational problems
USG seeks to solve. USG claims that SPT service is poor today and that the added traffic
proposed for West Colton yard after the consolidation will worsen service because of
congestion. The haulage operation, as proposed by USG, would continue to rely on SPT
providing the service, so no change in operations should be expected. If anything, the
requested haulage service would entail additional coordination, possibly cause added
congestion on SPT’s lines and only lead to further delays to USG’s shipments. The Board
should deny the haulage condition requested by USG to serve Plaster City.

.CONCLUSION

USG has not demonstrated that the proposed consolidation of UP and SPT will cause
any competitive harm to its plant in Plaster City. Plaster City appears to have always been
served by one railroad, either a subsidiary of SPT or SPT itself.

Not only has USG failed to provide a predicate for the conditions it seeks, but USG
has not demonstrated that the conditions are operationally feasible. 1n addition, the Board
does not have jurisdiction to grant trackage rights over the line of a nonapplicant party or in
Mexico. Accordingly, SDIV urges the Board to deny USG’s requests that Santa Fe be

granted trackage rights and haulage rights from Plaster City.

10




If USG is truly interested in receiving competitive rail service at Plaster City, USG

should continue to work with SDIV to obtain the necessary funds for the rehabilitation of the

portion of the line that is not operable. Once the line is placed back in service, SDIV will
provide USG the competitive service it seeks in this proceeding.

Res 1 itted,

orell
Louis E. Gitomer
Of Counsel
BALL, JANIK & NOVACK
1101 Pennsylvania Avenue, N.W.
Suite 1035
Washington, D.C. 20004
(202) 466-6530

Attorneys for:
SAN DIEGO & IMPERIAL VALLEY
RAILROAD COMPANY

Dated: April 29, 1996




CERTIFICATE OF SERVICE

I certify that on April 29, 1996, copies of the Opposition of the San Diego & Imperial
Valley Railroad Company to the Conditions Requested by United States Gypsum Company at
Plaster City, CA (SDIV-2) have been served on all parties of record and Administrative Law

Judge Nelson by first class mail, postage prepaid and on counsel for Union Pacific Railroad

Company and Southern Pacific Transportation Company by hand.
7]

Z Louis E. Gitomer
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HAND DELIVERED

Mr. Vernon A. Williams, Secretary
Surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Williams:

Enclosed for filing in the above-captioned proceeding
are an original and 20 copies of a document designated as UP/SP-
218, Applicants’ Fourteenth Set of Discovery Requests.

Yours truly,

L
rald P. Norton

cc: The Honorable Jerome Nelson
Restricted Service List
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UP/SpP-218

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIF < RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAL COMPANY
== CONTROL AND MERGER =--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

SCOoV U

Pursuant to 49 C.F.R. §§ 1114.21 et seg., and the
Discovery Guidelines entered in this proceeding on December 7,
1995, and the rulings of Judge Nelson on March 8, 1996 ("March 8
rulings"), Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and
DRGW direct the following interrogatories and document requests
to each party ("you") who made a filing on or about March 29,
1995, and is listed in the Appendix. You should respond to those
requests designated for response by you.

Responses should be delivered as soon as possible, and
in no event later than 5:00 p.m. con the sixth calendar day from
the date of service hereof (see March 8 rulings, Tr. 2061).
According to Judge Nelson, claims of undue burden must "be

detailed as to time, money, physical limitations, geography, or

any other factors maxing the alleged burden" (id., Tr. 2061), and

you must bring documents for which claims of irrelevance or
privilege are made to a hearing, for review by the Administrative

Law Judge and immediate production (id., Tr. 2056). You are




requested to contact the undersigned promptly to discuss any
objections or questions regarding these requests with a view to
resolving any disputes or issues of interpretation informally and
expeditiously.

DEFINITIONS AND INSTRUCTIONS

App-icants incorporate by reference the definitions and
instructions in their first set of interrogatories and requests
for production of documents. [A copy of those definitions and
instructions is enclosed for parties not served with a first
set.]

"March 29 filings" means any filing due March 29, 1996,
that ycu made or served in response to the Application, including
documents that were put or due to be put in a document depository
on or about April 1, 1996, in conjunction with those filings,
pursuant to the March 8 rulings, or in response to the first set
of discovery requests.

OGATO

1. State the approximate number of shippers you
contacted about providing a statement opposing the UP/SP merger
in whole or in part or supporting the position you have stated.
[CR, KC8, MRL, Tex-Mex]

0C N S

1. Produce documents sufficient to identify the

shippers you contacted about providing a statement opposing the




UP/SP merger in whole or in part or suryorting the position you

have stated.

[C‘., ICB, m' T.x-l.!]

Respectfully submitted,

CANNON Y. HARVEY
LOUIS P. WARCHOT
CAROL A. HARRIS
Southern Pacific
Transportation Company
One Market Plaza
San Francisco, California 94105
(415) 541-1000

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 26036
(202) 973-7601

April 17, 1996

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company

Missour: Pacific Railroad Company

1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

E Lyed
VID E. ROACH II f;ééé\\

J. MICHAEL HEMMER

MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566
Washington, D.C.
(202) 662-5388

68179

20044-7566

: . ry
Corporation, Union Pacific
%Q1;%QQQEQ??EQD%_%DQ_HiﬂﬂgnIL
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Appendix to Applicants’ Fourteenth Set of Discovery Requests
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CERTIFICATE OF SERVICE
I, Jennifer S. Dowling, certify that, on this 17th day
of April, 1996, I caused a copy of the foregoing document to be
served by hand or facsimile transmission on all parties to whom
it is directed so as to be received by 5:00 p.m., and by first-
class mail, postage prepaid, or a more expeditious form of
delivery, on all other parties of record appearing on the
restricted service list in Finance Docket No. 32760, and on
Director of Operations Premerger Notification Off_.ce
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

Ga Tl

/enni 78. Dowliphy
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i April 17, 1996

VIA HAND DELIVERY

Mr. Vernon A. Williams
Ssurface Transportation Board
Case Control Branch

Room 1324

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Dccket No. 32760, Union Pacific
Corpcration, et al. -- Control and Merger =--

Dear Secretary Williams:

Enclosed for filing in the above-captioned case are one
original and twenty copies of Errata to the Comments and Verified
Testimony of Consolidated Rail Corporation, designated as
aocument CR-31.

Also enclosed is a 3.5-inch WordPerfect 5.1 disk
containing the text of CR-31.

Sincerely,

/£
A. Steph Hut, Jr.

°

Rail Corporation

Enclosures




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROZ
AND MISSOURI PACIFIC RAILROAD COMPANY
-= CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

ERRATA TO THE COMMENTS AND VERIFIED TESTIMONY
OF CONSOLIDATED RAIL CORPORATION

Consolidated Rail Corporation hereby submits the

following errata to its Comments, contained in Volume I of its

March 29, 1996 filing (CR-21), and to Verified Testimony,

contained in Volume II of its March 29, 1996 filing (CR-22):

Change

Change "Applicants'" to
"Applicants"

Change "Automobile" to "Automotive"

Change "BN" to "BNSF"




) Volume II (CR-22)

Verified Statement of Fred L. Malan
Page Line Change
16 23-24 Delete ‘the UP/SP merger and"

17 1 Change "are" to "is"

Verified Statement of Douglas P. McNeil
Line = Change
2 Change "Automobile" to "Automotive"

Sarifind Seatiacat a0 Panais w3 i
Page Line Change

5 9 Add "the equivalent of" after
" ship "

14 Change "present" to "presents"

Line = Change
1 Add "a" after "have"
12 Change "their" to "its"

20 Delete second "the"

Change

Add "base" after "pre-merger"

Change "V" to "VII"




Line Change
Map Change "BN" to "BNSF"

7 Delete "away" immediately after
"explain"

8 Delete "=-="
Verified Statement of James R. McNally
Change

Insert comma after "Committee"
Insert comma after "1988"
Insert period arter "Materials"
Change "more" to "longer"

Insert comma after "route" and
change "when" to "which"

Respectfully submitted,

Bruce B. Wilson

Constance L. Abrams

Jonathan M. Broder

Anne E. Treadway

CONSOLIDATED RAIL CORPORATION
2001 Market Street
Philadelphia, PA 19101

Daniél K. Mayers e
William J. Kolasky, Jr.

A. Stephen Hut, Jr.

Steven P. Finizio

Alex E. Rogers

WILMER, CUTLER & PICKERING
2445 M Street, N.W.
Washington, D.C. 20037

April 17, 1996




CERTIFICATE CF SERVICE

I certify that on this 17th day of April, 1996, a copy
of the foregoing Errata to the C-omments and Verified Testimony of
Consolidated Rail Corporation was served by first-class mail,
postage pre-paid, to:

Arvid E. Roach II

S. William Livingston, Jr.
Michael L. Rosenthal
Covington & Burling

1201 Pennsylvania Avenue, N.W.
P.O. Box 7566

Washington, D.C. 20044

Paul A. Cunningham

Richard B. Herzog

James M. Guinivan

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036

Erika 2. Jones

Mayer, Brown and Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

and to all parties of record in Finance Docket No. 32760.

) A

Alex E. Rogersr/
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Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER -- 2
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIEIC
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TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAiLWAY
CCMPANY, SPCSL CORP. AND THE DENVER AND L‘
RIO GRANDE WESTERN RAILROAD COMPANY /
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STIPULATION AND ORDER REGARDING PLACING OF-
DEPOSITION TRANSCRIPTS ON THE RECORD

CANNON Y. HANVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

Attornevs for Southern
Pacific Rail Corporation,
Southern Pacific Transportation
Company, St. ILouis Southwestern
Railway Company, SPCSL Corp. and
The Denver and Rio Grande
Western Railroad Company
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CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tcwer

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018

JAMES V. DOLAN

PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department

Union Pacific Railroad Company
Missouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska
(402} 271-5000

68179

ARVID E. ROACH II

J. MICHAEL HEMMER
MICHAEL L. ROSENTHAL
Covington & Burling

1201 Pennsylvania Avenue,
P.O. Box 7566
Washington, D.C.
(202) 662-5388

N.W.

20044-7566

Attorneys for Union Pacific
Corporation, Union Pacific
Railroad_Company and Missouri
Pacific Railroad Company




WHEREAS, large numbers of depositions have beern, and
may be, taken by the parties to these proceedings; and

WHEREAS, it is in the interest of the parties to
these proceedings that evidence given in those depositions be
placed on the evidentiary record without undue expenditure of
resources; and

WHEREAS, the undersigned parties have agreed to the
terms of this Stipulation and Order,

IT IS HEREBY ORDERED THAT:

: The transcript of any deposition (including
corrections thereto) taken, or to be taken, by any party in
these proceedings shall constitute part of the evidentiary
record, and may be cited in the filings of any party, upon its
filing with the Board in accordance with 49 C.F.R.

§ 1114.24(h), or upon its filing with the Board by one of the
arties in lieu of the procedure set forth in
C.F.R. § 1114.24(h).

2, This Order shall be without prejudice to the

right of any party to argue that deposition testimony is not

relevant or to raise evidentiary objections as bearing on the

weight or admissibility of such testimony.

. This Order shall be without prejudice to the

right of any party to request that any errors in filing any
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deposition transcript (including but not limited to omissions

of exhibits or individual pages) be corrected.

ézthu',
Counsel for Applicants Union
Pacific Corporatiun, Union Pacific
Railroad Company and Missouri
Pacific Railroac Company

Counsel for Appnlicants Southern
Pacific Transportation Company,
the Denver and Rio Grande Western
Railroad Company, St. Louis R
Southwestern Failway Company,

and SPCSL Corg.

Counsel for Aatitrust Division,
U.S. Department of Justice

Counsel for The Kansas
City Southern Railway Company

Counsel for The Save the
Rock Island Coalition, Inc.
(STRICT)

Counsel for Burlington Northern
Railroad and The Atchison,
Topeka and Santa Fe Railway Company
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Counsel for Applicants Union
Pacifiic Corporation, Union Pacific
Railrcad Company and Missouri
Pacific Railrocad Coempany

counsel £Cr Applicants Scuthern
Pacific Transportaticn Company,
the Denver ané Rio Grande Western
Railrcad Coempany, St. Louis
Scuthwestern Railway Company,

and SPCSL Corp.
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Counsel for Artitrust Division,
U.S. Ceparctment of Justice

Coungsel for The Kansas
City Southern Railway Company

Csunsel for The Save the
Rock Island Coalition, Inec.
(STRICT)

Ccunsel for Burlingten Northern
Railrcad and The Atchison,
Tcpeka and Santa Fe Railway Company
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depositicn transcript (including but nct limiced to omissions

of exhibits or individual pages) be corrected.

Counsel for Applicantes Union
Pacific Corporation, Union Pacific
Railroad Ceompany and Migsouri
Pacific Railroad Company

Counsel Ior Appli.cants Scuthern
Pacific Transpcrtation Company,
the Denvex and Ric Grande Western
Railyocad Cempany, St. Louis
Southwestern Railway Company,

and SPCSL Corp.

Counsel for Antitrust Division,
U.8. Department of Justice

Clllnd

Counsel for The Kansas
City Southern Railway Cecmpany

Cocunsel for The Save :the
Rock Island Coalition, Inc.
(STRICT)

Ceunsel fcor Burlington Norcthern
Railroad and The Atchisen,
Topeka and Santa Fe Railway Company
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Counsel for Applicants Union
Pacific Corporation, Union Pacific
Railroad Company and Missouri
Pacific Railroad Company

Counsel for Applicants Southern
Pacific Transportation Company,
the Denver and Rio Grande Western
Railroad Company, St. Louis
Southwestern Railway Company,

and SPCSL Corp.

Counsel for Antitrust Division,
U.S. Department of Justice

Counsel for The Kansas
City Southern Railway Company

Counsel r The Sav
Rock Isand Coaliti
(STRICT

Counsel for Burlington Northern
Railroad and The Atchison,
Topeka and Santa Fe Railway Company
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deposition transcript (including but not limited to omissions

of exhibits or individual pages) be corrected.

Counsel for Applicants Union
Pacific Corporation, Union Pacific
Railrcad Company and Missouri
Pacific Railroad Company

Counsel for Applicants Southern
Pacific Transportation Company,
the Denver and Rio Grande Western
Railroad Company, St. Louis
Southwestern Railway Company,

and SPCSL Corp.

Counsel for Antitrust Division,
U.S. Department of Justice

Counsel for The Kansas
City Southern Railway Company

Counsel fer The Save the
Rock Island Coalition, Inc.
(STRICT)
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Counsel “¥or Burlington Northern
Railrcad and The Atchison,

Topeka and Santa Fe Railway Company

MAR 20 '96 14:00




Tratfic League (see Aftachment A)

Counsel for The National
Industrial Transportation League

Counsel for Tranaportation
Communications Internaticnal Union

Counsel for Texas Mexican Railway
Company, Sierra Pacific Power
Company and Idaho Power Company

Counsel for Consolidated
Rail Corporation

Counsel for International
Brotherhood of Teamsters

Counsel for Allied Rail Unions

Counsel for United
Transportation Union




Attachment A

The Stipulation and Order Regarding Placing of
Transcripts on the Record in Finarce Docket No. 32760 has been
signed by C. Michael Loftus, Esquire, Slover & Loftus, 1224

Seventeenth Street, N.W., Washington, D.C. 20036, on this 22nd

day of March, 1996, on behalf of the following parties of record:

Western Coal Traffic League

Arizona Electric Power Cooperative, Inc.

Central Power & Light Company

City Public Service Board of San Antonio, Texas

Colorado Springs Utilities

Entergy Services, Inc., and its affiliates
Arkansas Power & Light Company and Gulf

States Utilities Company

Lower Colorado River Authority and the
City of Austin, Texas

Peabody Holding Company, Inc.
Public Service Company of Colorado
Texas Utilities Electric Company
Wisconsin Power & Light Company

Wisconsin Public Service Corporation




Counsel for the Western Coal
Traffic League

Industrial Transportation League

Counsel for Transportation
Communications Internaticnal Unien

Counsel for Texae Mexican Railway
Company, Sierra Pacific¢ Power
Company and Idaho Power Company

Counsel for Consolidated
Rail Corporaticn

Counsel for Internaticnal
Brotherhood of Teamsters

Ccunsel for Allied Rail Unions

Counsel for United
Transportaticn Union
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SENT BY:TCL v 3-28-96 ¢ 1:28PM LEGAL DEPARTMENT- Covington & Buriing:z

Counsel for the Western Coal
Traffic League

Counsel tor The Natiocnal
rndustrial Transportation League

fan RfRM

Ccunsezgﬁor Transportation
Communitx®tions International Union

Counsel for Texas Mexican Railway
Company, Sierra Pacific Power
Company and Idaho Pcwer Company

Counsel for Consolidated
Rail Corporation

Counsel ftor Internaticnal
Brotherhood of Teamsters

Counsel for Allied Rail Unions

Counsel for United
Transpertation Union
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Counsel for the Western Coal
Traffic League

Counsel for Thc National
Industrial Transportation League

Counsel for Transportation
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BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

MOTION OF THE ALLIED RAIL UNIONS FOR ORDER
DESIGNATING THE BURLINGTON NORTHERN RAILROAD AND THE
ATCHISON TOPEKA AND SANTA FE RAILWAY AS CO-APPLICANTS

OR ALTERNATIVELY FOR IMPOSITION OF NEW YORK DOCK
CONDITIONS ON UP/SP--BNSF SETTLEMENT AGREEMENT

INTRODUCTION

The Allied Rail Unions (“ARU”)! hereby move the Board for an

Order designating the Burlington Northern Railroad and tl.2

‘e g ;
Atchison, Topeka and Santa Fe Railroad (referred to herein as

“BNSF”) as a co-applicants with Applicants (referred to herein as

“UP/SP”) in this proceeding; alternatively, the ARU request that

! The organizations filing under the ARU acronym are:
American Train Dispatchers Department/BLE; Brotherhood of
Maintenance of Way Employes; and Brotherhood of Railroad
Signalmen.
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the New York Dock conditions be imposed on the settlement agreement

between UP/SP and BNSF (“UP/SP--BNSF Agreement”or “Settlement”) .2
DRISCUSSION

The ARU submit that the record in this case demonstrates that
BNSF is not an adverse or even a neutral party in this proceeding.
Rather, UP/SP and BNSF have entered the UP/SP--BNSF Acreement which
was made a part of the Application itself (Volume 1 at 318, et
seq.), which explicitly requires BNSF to cooperate in filings
regarding the parties’ Settlement, and the Settlement is a key
component of the Application itself. Id. Y14. Significantly, the
UP/SP--BNSF Agreement also bars BNSF from opposing the Application
and from assisting others or cooperating with others. Id.
Additionally, UP/SP and BNSF are not willing to rely on their
bilateral agreement, instead they seek explicit Surface

/

Transportation Board imposition of the .greement as an express
condition of an approval of the common control and merger of UP and

SP (“Transaction”). Id. And on their own behalf, Applicants have

relied heavily con the UP/SP--BNSF Agreement as resolving all

2 In their Comments filed on March 29, 1996, the ARU have
urged the Board to treat BNSF as a co-applicant or to subject the
UP/SP--BNSF to the New York Dock conditions, the ARU now formally
move the Board to grant such an order or condition.
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competitive concerns flowing from the proposed transaction.
According to UP/SP and its witnesses, this settlement is a complete
cure to any competitive problems posed by the Transa .ion such thar
the STB should find that it would have no adverse competitive
impacts. Application Vol. 1 at 20, Rebensdorf V.S. at 315.
Additionally, as is demonstrated in the ARU Comments, BNSF
will obtain substantial benefits from the settlement wiih UP/SP and
both parties will extend their systems in ways which are not
inherently related to the UP/SP transaction. UP/SP and BNSF
witnesses have conceded that the arrangement was unprecedented in
that each system granted the other access to key markets, and in
that TJP/SP gave BNSF trackage rights over the heart of its system

for thousands of miles. See e.g., Rebensdorf Dep. at 59-60, 172-

12?, 266-268, 308; Owen Dep. at 264. The ARU submit that these
/

concessions were entirely dependant on the Transaction. Indeed,
witnesses for Applicants and BNSF even acknowledged that such

concessions were, at best, highly improbable in the absence of the

Transaction. Id.
Additionally, Applicants’ witnesses conceded that the deal
with BNSF was entered specifically to ameliorate the anti-

competitive effects of the proposed common control and mercer, and
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that a carrier would not ordinarily grant a competitor such access
across the heart of its system. Rebensdorf Dep. at 59-60, 172-173,
266-267, 307-308; King/Ongerth Dep. at 697-700. Furthermore, UP
officials testified that UP sought out BNSF for this deal; this was
not a case of a potential opponent proposing an arrangement whereby
there would be no opposition in return for certain considerations.
Davidson Dep. at 51-54. Thus, unlike other merger-related trackage
rights settlements, this arrangement was sought by the Applicants
in order to persuade shippers to support the Applicants’ plans and
to enhance prospects for approval of their plans. Accordingly, the
BNSF-UP/SP settlement is entirely a creature of the proposed common
control/merger transaction and is clearly an integral part of the
Application.

Furthermore, according to Applicants, the trackage rights deal

/

/
will likely produce an additional $450 millior in gross revenues

for BNSF; and BNSF estimates that the deal will give it access to
a market worth over $1 billion. Rebensdorf Dep. at 83-85, 93-95;
Ice Dep. at 515-517; see also Davidson Dep. at 74-75, discussing
the settlement’s strengthening of BNSF.

The ARU respectfully submit that the foregoing ev.dence
forcefully supports their request that BNSF be designated as a co-

applicant in this proceeding.
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The result of designating BNSF a co-applicant would be to
impose the New York Dock conditions® on all aspects of operations
under the UP/SP--BNSF agreement and all actions to implement that
agreement if the Transaction is approved, including but not limited
to the grants of trackage rights and the lines sales. This would
allow for a comprehensive implementing arrangement prior to
implementation in order to address the Settlement’s effects on the
UP/SP and BNSF employees.

Alternatively, if the Board does not designate BNSF as 1 co-
applicant, the ARU submit that the evidence and arguments discussed
above show that if the Board approves the proposed common
control/merger, it should <xpressly impose the New York Dock

conditions on the UP/SP--BNSF Agreement. In this regard the ARU

a1§o note that 9Y9(e) of the Settlement provides for an arrangement

/

between UP/SP and BNSF for a form of hiring preference for
employees who are adversely affected by the UP/SP Transaction for
work related work on, or related to, the trackage rights territory
and acquired lines. However, 9Y9(e) does not provide that the
unions which represent the affected employees are to be parties to

this arrangement; nor does it provide for any implementing

* New York Dock Ry.--Control--Brooklyn Eastern District
Terminal, 360 ICC 60 (197¢).
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arrangement to be ‘n place prior to consummation. Moreover, UP/SP
and BNSF apparently have not established any objective criteria for
placement of employees on the rosters of eligibles, or for
selection from the rosters. 1Ice Dep. at 519-521, 530; Rebensdorf
Dep. at 274-276. It appears that the eligibility criteria and
selection determinations will be entirely discretionary with the
two carriers. Id. Nonetheless, UP/SP and BNSF officials did not
object to negotiations with the Unions on this matter and tliey
could not identify any way in which Union-negotiated preferential
hiring arrangements would ‘nterfere with the transaction or their
Settlement (Davidson Dep. at 193-194; Ice Dep. at 523-531);
accordingly, they cannot assert any principled objection to the

imposition of New York Dock cocnditions on the Settlement or the

tr?ckage rights and lines sales covered by the Settlement.

/

The ARU further note that the trackage rights and the lines
sales under the UP/SP--BNSF Agreement would have significant
effects on railroad workers. In addition to the dislocaticns which
would flow from approval of the UP/SP transactions, there would be
dislocations of railroad workers in connection with the sales of
lines on which they work and, changes in responsibilities for

maintenance of track and signal systems and for dispatching on
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trackage rights lines. The ARU also note that, to the extent that

Applicants forecast increased revenue for BNSF as a result of the

settlement, there should also be an increase in work opportunities.

Cf. Rebensdorf Dep. at 273-274; Draper/Salzman Dep. at 64-65. It
is entirely reasonable to rejyuire that if the UP/SP--BNSF agreement
which is integral to approval of the Transaction also provides
increased employment, hiring of workers dismissed as a result of
the Transaction should be mandatory, not a discretionary matter
between UP/SP and BNSF. Simply put, work available as a result of
operations under this Transaction-dependant Settlement should be
made available for employees adversely affected by the Transaction.

Only imposition of the full Ne r York Dock employee protective

conditions on the UP/SP--BNSF settlement, rather than Norfolk &

wegstern conditions or the Wilmington Terminal variant of the New

’

York Dock protections will provide full protection for the
employees who will be subject to these dislocations by insuring
~nat employees of the sellers/grantors will have a right to work on
~ne purchasers/grantees.

In particular, umbrella implementing arrangements involving
#/5P, BNSF and the labor organizations would replace the bilateral

srrangement between the BNSF and UP/SP. This result is not only
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consistent with the requirements of Section 11344 (b) (1) (D), and
(c), it is also consistent with Supreme Court’s decision in United
States v. Lowden, 308 U.S. 225 (1939), and with the Commission'’s
decisicn in Southern Ry. Control--Central of Georgia Ry. Co., 331
ICC 151 (1967). 1In Southern--Central of Georgia, the Commission
noted the havoc and inegquity which follow without a mandatory and
objective hiring preference mechanism where work forces of multiple
railroads are involved in a transaction. Id. at 171-175.. See

also Delaware & Hudson Ry. Co.--Lease and Trackage Rights

Exemption--Springfield Term. Ry. Co., F.D. 30555 (served February
25, 17388). The ARU further note that, to the extent that adversely
affected employees of one railroad are given the opportunity to

work on the other railroad, employee protection benefits payments

will be reduced.

CONCLUSION
The ARU respectfully submit that the Board should designate
BNSF a co-applicant, thereby covering the Settlement, and the
trackage rights and 1lines sales provisions thereto and all
implementations of those aspects of the Settlement, under the New

York Dock conditions imposed on the Transaction if it is approved.

Alternatively, the Board should impose the New York Dock conditions
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on the UP/SP--BNSF agreement itself including the trackage rights,

lines sales and all actions related to their consummation.

Respectfully submitted,

“NKer

William G. Mahoney
Richard S. Edelman
Donald F. Griffin

HIGHSAW, MAHONEY & CLARKE, P.C.
1050 17th Street, N.W.

Suite 210

Washington, D.C. 20036

(202) 296-8500

Dated: April 5, 1996 Counsel f»r Allied Rail Unions




-10-
CERTIFICATE OF SERVICE
I hereby certify that I have this day caused to be served a
copy of the foregoing Motion Of The Allied Rail Unions For Order
Designating The Burlington Northern Railroad And The Atchison
Topeka And Santa Fe Railway As Co-Applicants Or Alternatively For
Imposition Of New York Dock Conditions On UP/SP--BNSF Settlement
Agreement, to all parties of record on the attached service list,
by first-class mail, postage prepaid.

Dated at Washington, D.C. this 5th day of April, 1996.

%/@%
RI;hard S. Edelman
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Overland Park, KS 66210

J. Michael Hemmer
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
P. O. Box 7566

Washington, D.C. 20044

Stephen C. Herman
McFarland & Herman

20 North Wacker Drive
Suite 1330

Ckicago, IL  60606-2902

Jeff Hill

Director (ﬂl Fuel Management
Sierra Padific Power Company
6100 Neil Road

Reno, Nevada 98520

Joan S. Huggler

U.S. Department of Justice
Room 9812

555 4th Street, N.W.
Washington, D.C. 20001

Jack Hynes

P. O. Box 270

Capitol Avenue At Jefferson Street
Jefferson City, MO 65102

Thomas F. Jackson
800 Lincoin Way
Ames, IA 50010

Joseph Guerrieri, Jr.

1331 F Street, N.W.

4th Floor

Washington, D.C. 20004

Darrell L. Hanavan

Executive Director

Colorado Wheat Administration
5500 South Quebec Street, Ste. 111
Englev:ood, CO 80111

Canon Y. Harvey

Carol A. Harris

Louis P. Warchot

Southern Pacific Trans. Company
One Market Plaza

San Francisco, CA 94105

Thomas J. Healey
Oppenheimer, Wolff, et al.
180 N. Stetson Avenue

2 Prudentiai P1.

Chicaco, IL 60601

P. C. Hendricks

UTU, State Leg. Director
317 East 5th Street

Suite 11

Des Moines, IA 50309

Roger Hermann

Mallinckrodt Chemical

16305 Swingley Ridge Drive
Chesterfield, MO 63017-1777

Eric M. Hocky

Gollatz, Griffin & Ewing

213 West Miner Street

P. O. Box 796

West Chester, PA  19381-0796

Ronald E. Hunter

Cargill, Incorporated

Law Department

15407 McGinty Road West
Wayzata, MN 55391

Terence M. Hynes

Krista L. Edwards
SIDLEY & AUSTIN
1722 Eye Street, N.W.
Washington, D.C. 20006

William P. Jackson, Jr.

3426 North Washington Blvd.
P. O. Box 1240

Arlington, VA 22210-0540

James M. Gunivan

HARKINS CUNNINGHAM
1300 19th Street, N.W.

Suite 600

Washington, D.C. 20036-1609

Frank E. Hanson, Jr.
Magma Metals Company
7400 North Oracle Road
Suite 200

Tucson, AZ 85704

Cannon Y. Harvey

Southern Pacific Trans. Company
1860 Lincoln St., 14th Floor
Denver, CO 80295

John D. Heftner, Esq.
Rea, Cross & Auchincloss
1620 N Street, N.W.

Suite 420

Washington, D.C. 20036

Ronald J. Henefeld

PPG Industries, Inc.

One PPG Place - 35 East
Pittsburgh, PA 15272-0001

Richard B. Herzog

HARKINS CUNNINGHAM
1300 19th Street, N.W.

Suite 600

Washington, D.C. 20036-1609

Claudia L. Howells

Oregon, Department of Transp.
Mill Creek Office Building
555 13th Street, NE

Salem, OR 97310

Edward B. Hymson
Consolidated Rail Corporation
2001 Market Street, 16-A
Philadelphia, PA 19101-1416

James J. Irlandi
STB Practitioner
1809 N. Broadway
Suite F

Wichita, KS 67214

Thomas R. Jacobsen
TU Electric

1601 Bryan Street

Suite 11-060

Dallas, TX 75201-3411




Larry T. Jenkins

ARCO Chemical Company

3801 West Chester Pike

Newton Square, PA  19073-3280

Erika Z. Jones

MAYER, BROWN & PLATT
2000 Pennsylvania Ave., N.W.
Suite 6500

Washington, D.C. 20006

Alexander H. Jordan

Western Shippers Coalition

136 South Main Street

Suite 1000

Salt Lake City, UT 84101-7612

Fritz R. Kahn

1.9 New York Avenue, N.W.
Sute 750 West

Washington, D.C. 20005-3934

Bruce A. Klimek

Inland Steel

3210 Watling Street
East Chicago, IN 46312

William J. Kolasky, Jr.

Ali M. Stoeppelwerth

Steven P. Finizio

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420

Stanley B. Koniz, Unit Manager
Public Sefvice Company

1225 17th Street

Suite 1100

Denver, CO 80202

Joseph L. Lakshmanan
Illinois Power Company
500 South 27th Street
Decatur, IL 62525

John F. Larkin

P. O. Box 31850

4814 Douglas Street, 68132
Omaha, NE 68132-0850

David N. Lawson
Fuel Traffic Coordinator

Public Service Company of Colorado

Seventeenth Street Plaza
1225 17th Street, Ste. 1100
Denver, CO 80202-5533

Edwin C. Jertson
Interstate Power Company
P. O. Box 769

1000 Main Street
Duguque, IA 52004

Russell S. Jones, 111
Monntain Coal Company
555 17th Street, (22nd fl.)
Denver, CO 80202

Mark L. Josephs

Howrey & Simon

1299 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2402

Larry B. Kames
Transportation Building
P. O. Box 30050

425 West Ottawa
Lansing, M1 48909

Jeffrey L. Klinger

Peabody Holding Company
701 Market Sireet

Suite 700

St. Louis, MO 63101-1826

Ann Knapton, Transportation Mgr.

Idaho Timber Corporation
P. 0. Box 67

5401 Kendall Street
Boise, ID 83707-0067

Albert B. Krachman
Bracewell & Patterson, L.L.P.
2000 K Street, N.W.

Suite 500

Washington, D.C. 20006

Paul H. Lamboley, Esq.

Keck, Mahin & Cate

1201 New York Avenue, N.W.
Washington, D.C. 20005

John P, Larue

P. O. Box 1541

222 Power Street

Corpus Christi, TX 78403

Kathleen R. Lazard

P. 0. Box 730

700 Court Street
Susanville, CA 96130

Kenneth C. Johnsen

Geneva Steel Company

Vice President & General Counsel
P. O. Box 2500

Provo, UT 84603

Terrence D. Jones

Keller & Heckman

1001 G Street, N.W,
Suite 500 West
Washington, D.C. 20001

Honorable Robert Junell

Texas House of Representatives
P. 0. Box 2910

Austin, TX 78768

Richard E. Kerth, Transportation Mgr.
Champion International Corporation
101 Knightsbridge Drive

Hamilton, OH 45020-0001

William R. Knight, Director

Fuel Services Department
Wisconsin Power & Light Company
P.O.Box 192

222 West Washington Avenue
Madison, W1 53701-0192

Robert S. Kompanty

720 Thimble Shoals Boulevard
Suite 130

Newport News, VA 23608-2574

Kathryn Kusske

MAYER, BROWN & PLATT
2000 Pennsylvania Ave., N.W.
Suite 6500

Washington, D.C. 20006

Ronald A. Lane

Illinois Central Railroad
455 N. Cityfront Plaza Drive
20th Floor

Chicago, IL 60611

Thomas Lawrence, 111
Oppenheimer Wollff & Donnelly
1020 Nineteenth St., NW, #400
Washingten, D.C. 20036

Michael O. Leavitt
210 State Capitol
Salt Lake City, UT 84114




C. Michael Loftus

John H. LeSeur
Christopher A. Mills
SLOVER & LOFTUS
1224 17th Street, N.W.
Washington, D.C. 20036

Michael A. Listgarten

Covington & Burling

P. O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20044-7566

Judy Lohnes

UAACOG

P.0O.Box 510

Canon City, CO 81215-0510

David N. Magaw

Yolo Suc-tline Railroad Company
3344 Bracbui.: Strest
Sacramento, CA 95821-4037

Nancy Mangone
Enforcement Attorney
U.S. EPA Region VIII
999 18th SST., Ste. 500
Denver, CO 80202-2466

John K. Maser, 111

Jeffrey O. Moreno

DONELAN, CLEARY, WOOD
1100 New York Ave., NW, #750
Washington, D.C. 20005-3934

Daniel K. Mayers

A. Stepheft Hut, Jr.

Wilmer, Cutler & Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420

R. Michael McCormick
Humboldt County DA

P. O. Box 909

50 West Fifth Street
Winnemucca, NV 89446

Gary L. McFarlen
Kennecott Energy Company
Director--Transportation
505 South Gillette Avenue
Gillette, WY 82716

Frank C. McMurry
P. O. Box 699
Salida, CO 81201

Charles W. Linderman

701 Pennsylvania Avenue, N.W.
5th Floor

Washington, D.C. 20004-2696

Thomas J. Litwiler
Oppenheimer, Wolff, ef al.
180 N. Stetson Avenue
45th Floor

Chicago. IL 60601

Gordon P. MacDougall

1025 Connecticut Avenue, N.W.
Room 410

Washington, D.C. 20036-5405

O. Kent Maher

33 West Fourth Street

P. O. Box 351
Winnemucca, NV 89446

Anthony M. Marquez
Colorado Public Util. Comm.
1525 Sherman Street

5th Floor

Denver, CO 80203

Tina Masington
Planning Analyst

“K” Line America, Inc.
535 Mountain Avenue
Murray Hill, NJ 07974

George W. Mayo, Jr.

Eric A. Von Saizen

Hogan & Hartson L.L.P.

555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109

Rosemary H. McEnery

Mark L. Josephs

Howery & Simon

1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004

William J. McGinn

North American Chemical Company
8300 College Boulevard

Overland Park, KS 66210

Clinton J. Miller, 111
General Counsel

United Transportation Union
14600 Detroit Avenue
Cleveiand, OH 44107

Thomas F. Linn
Mountain Coal Company
555 17th Street

22nd Floor

Denver, CO 80202

S. William Livingston, Jr.
Covington & Burling

P. O. Box 7566

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 200044-7566

Marc D. Machlin

Pepper, Hamilton & Scheetz
1300 19th Street, N.W.
Washington, D.C. 20036-1658

Scott Manatt
Attomney At Law

P. 0. Box 473
Corning, AR 72422

Jerry L. Martin

Director, Rail Division
Railroad Commission of Texas
1701 North Congress Avenue
P. O. Box 12967

Austin, TX 78711-2967

Michael Mattia

Director, Risk Management

Institute of Scrap Recycling Industries, Inc.
1325 G Street, N.W.

Washington, D.C. 26005

Michael McBride

Daniel Aronowitz

LeBocuf, Lamb, Greene & MacRae, L.L.P.
1875 Connecticut Avenue, N.W.
Washington, D.C. 20009-5728

Thomas F. McFarland, Jr.
McFarland & Herman

20 North Wacker Drive
Suite 1330

Chicago, IL 60606-2902

Ronald P. McLaughlin, Presicent
BLE

1370 Ontario Street

Mezzanine - Standard Building
Cleveland, OH 44113-1702

D. Michael Miller
American Electric Power
I Rivrside Plaza
Columbus, OH 43215




Betsy B. Monseau

Cyprus AMAX Corporation
9100 East Mineral Circle

P. O. Box 3299

Englewood, CO 80112-3299

Michelle J. Morris

Pepper, Hamilton, et al.

1300 Nineteenth Street, N.W.
Washington, D.C. 20036-1685

Honorable Jerome Nelson
Administrative Law Judge
FERC

825 North Capitol St., N.E.
Washington, D.C. 20426

John Will Ongman

Pepper, Hamilton & Sheetz
1300 Nineteenth Street, N.W.
Washington, D.C. 20036

Monica J. Palko
Bracewell & Patterson
2000 K Street, N.W.
Suite500

Washington, D.C. 20006

Constance H. Pierce
Constellation Companies
250 West Pratt Street
Baltimore, MD 21201-2423

Larry R."lludcn
i

Transportftion-Communications
Interndtional Union

3 Kesearch Place

Rockville, MD 20850

Honorable Marc Racicot
Governor’s Office, State Capitol
P. O. Box 20081

Helena, MT 59620-0801

Ronald L. Rencher

Western Shippers Coal

136 South Main Street

Suite 1000

Salt Lake City, UT 84101-1672

Robin L. Riggs

General Counsel to Governor
State of Utah

210 State Capitol

Salt Lake City, UT 84114

Charles H. Montange
426 NW, 162nd Street
Seattie, WA 98177

William A. Mullins

Alan Lubel

John R. Molm

TROUTMAN SANDEF.

601 Pennsylvania Avenue. N.W.
Suite 640 N. Building
Washington, D.C. 20004

2 *ith G. O’Brien

Rew Cross & Auchincloss
1920 N Street, N.W.
Suite 42\

Washington, 1,.C. 20036

Robert T. Opal

1416 Dodge Street
Room 830

Omaha, NE 68179-0001

Janet Palmer

P. O. Box 1268

13997 County Road 71
Sheridan Lake, CO 81071

David A. Pins

The Chemical Group Monsanto
800 N. Lindbergh Boulevard
St. Louis, MO 63167

James T. Quinn

CA Public Utilities Comm.

505 Van Ness Avenue

San Francisco, CA 94102-3298

Kent M. Ragsdale
Interstate Power Company
P. O. Box 769

Dubuque, IA 52004

Richard J. Ressler

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 18018

James F. Rill

Sean F. X. Boland

Virginia R. Metallo

Collier, Shannon, Rill & Scott
3050 K Street, N.-W., Suite 400
Washington, D.C. 20007

Jeffrey R. Moreland

Santa Fe Pacific Corp. et al.
1700 East Golf Road
Schaumburg, IL 60173

National Industrial Transportation
League

1700 North Moore Street

Suite 1900

Arlington, VA 22209

Karen O’Connor

Lake County Courthouse
513 Center Street
Lakeview, OR 97630

Dori Owen

Special Projects Manager
Redevelop Land Agency
490 S. Center Street
Suite 203

Reno, NV 89505

Joseph H. Pettus

Sun Valley Energy, Inc.
800 Howe Avenue
Suite 270

Sacramento, CA 95825

Andrew R. Plump

ZUCKERT, SCOUTTET AL.
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006-3939

Steven G. Rabe, City Manager
City of Florence

300 W. Main Street

Florence, CO 81226

Jeanna L. Regier

Union Pacific Railroad Company
1416 Dodge Street

Room 830

Omaha, NE 68179-0001

Reed M. Richards

State of Utah

236 State Capitol

Salt Lake City, UT 84114

Louise A. Rinn

Union Pacific Railroad Company
Law Department

1416 Dodge Street

Omaha, NE 68179




Arvid E. Roach, Il ;
COVINGTON & BURLING

1201 Pennsylvania Avenue. N.W.

P. O. Box 7566
Washington, D.C. 20044

Michael E. Roper

Burlington Northern Railroad
3800 Continental Place

777 Main Street

Fort Worth, TX 76102

Robert J. Rossi

N Loop Off Park

2030 N. Loop West

Suite 215

Houston, TX 77018-8112

Honorable Nancy Sanger, Mayor
City of Salida

P. 0. Box 417

124 E Street

Salida, CO 81201

Dick Schiefeibein
7801 Woodharbor Drive
Fort Worth, TX 76179-3047

Kevin M. Sheys

Oppenheimer Wolff & Donnelly
1020 Nineteenth Street, N.W
Suite 400

Washington, D.C. 20036-6105

Ken Sicmeyer, Manager

Transportdtion Planning Division
Nebraskd Department of Roads
P. O. Box 94759

Lincoln, NE 68509-4759

Samuel M. Sipe, Jr.

STEPTOE & JOHNSON

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

James A. Small

Commonwealth Edison Company
1411 Opus Place

Suite 200

Downers Grove, IL  60515-5701

Myron F. Smith
Fremont County Comm.
615 Macon Avenue
Room 102

Canon City, CO 81212

John Roesch

Bent County

P. O. Box 350

I.as Animas, CO 81054

John Jay Rosacker

KS Department of Transportation
217 SE 4th Street

2nd Floor

Topeka, KS 66603

Christine H. Rosso
Assistant Attorney General
100 W. Randolph Street
Chicago, IL 60601

Robert M. Saunders
P. O. box 2910
Austin, TX 78768-2910

Thomas A. Schmitz

The Fieldston Company, Inc.
1920 N Street, N.W.

Suite 210

Washington, D.C. 20036-1613

Peter J. Shudtz

CSX Corporation

One James Center

901 E. Cary Street
Richmond, VA 23219

Leslie E. Silverman
Keiler & Heckman

1001 G Street, N.W.
Suite 500 West
Washington, D.C. 20001

William C. Sippel

Thomas J. Lotwiler
Oppenheimer Wolff & Donnelly
180 North Stetson Avenue
Chicago, IL 60601

Anne D. Smith

White & Case

1747 Pennsylvania Ave., N.W.
Washington, D.C. 20006

Patricia T. Smith

Senior Vice President
Public Service Company
1225 17th Street, Suite 600
Denver, CO 80202

Scott A. Roney

P. 0. Box 1470
4666 Farics Parkway
Decawur, IL 62525

Michael L. Rosenthal
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
P. G. Box 7566

Washington, D.C. 20044

Allan E. Rumbaugh
P. O. Box 1215
Coos Bay, OR 97420

Thomas E. Schick

Chemical Manufacturing Assoc.
1300 Wilson Boulevard
Arlington, VA 22209

Wayne C. Serkland
Canadian Pacific Leg. Ser.
U.S. Regional Counsel
105 South Fifth Street
Suite 1000

Minneapolis, MN 55402

Mark H. Sidman

Weiner, Brodsky, et a.

1350 New York Aver.ue, N.W.
Suire 800

Washington, D.C. 20005

J. Fred Simpson
Executive Vice President
Montana Rail Link, Inc.
101 International Way
Missoula, MT 59802

Richard G. Slattery

Amtrak

60 Massachusetts Avenue, N.E.
Washington, D.C. 20002

Mayor Jeff Smith

City of Kendaliv.lie

2318, Main Saeet
Kendallville, IN 46755-1795

Paul Samuel Smith
Department of Transportation
400 7th Street, S.W.

Room 4102 C-30
Washington, D.C. 20590




Michael N. Sohn
555 Twelfth Street, N.W.
Washington, D.C. 20004

Wayne L. Stockerbrand

Kennecott Utah Copp. Corporaticn
P. O. Box 6001

8315 West, 3595 South

Magna, UT 84044-6001

Scott N. Stone

Patton Boggs, LLP

2550 M Street, N.W.
Washington, D.C. 20037-1350

John R. Stulp
SECED

P. O. Box 1600
Lamar, CO 81052

Greg Tabuteau
Upper AR, Area Council
P.0.Box 510
Canon City, CO 81215

The Texas Mexican Railway Co.
P.O.Box 419
Laredo, TX 78042-0419

Eric W. Tibbetts

P. O. Box’3766

1301 McKinney Street
Houston, TX 77253

Myles L. Tobin

[llinois Central Railroad

455 North Cityfront Plaza Drive
Chicago, IL 60611-5504

Merrill L. Travis

Illinois Department of Transportation
2300 South Dirksen Parkway
Springfield, IL 62703-4555

Steve Tucker, President

Denver & Rio Grande Western
Empioyees Labor Committee

2048 J Road

Fruita, CO 81521

Charles A. Spitulnik
Alicia M. Serfaty
HOPKINS & SUTTER
888 Sixteenth Street, N.W.
Washington, D.C. 20006

Michael I. Stockman
U.S. Borax, Inc.
General Counsel
26877 Tourncy Road
Valencia, CA 91355

Junior Strecker
123 North Main Street
Hoisington, KS 67544

Dennis R. Svetlich
Rural Route #1 Box 361
Brumley, MO 65017-9803

Larry W. Telford

One Embarcadero CTTR
Severson & Werson

San Francisco, CA 94111

Lynette W. Thirkill,
Logistics Manager

Gr. Salt Lake Minerals
P. 0. Box 1190
Ogden, UT 84402

W. David Tidholm
Hutchesen & Grundy

1200 Smith Street (#3300)
Houston, TX 77002-4579

Gary L. Towell

Toledo, Peoria & Western
1900 East Washington Street
East Peoria, IL 61611-2961

Anne E. Treadway

Consolidated Rail Corporation

2001 Market Street
P. 0. Box 41416

Philadelphia, PA 19101-1416

Bemnice Tuttle

Kiowa County Wife
Chapter #124

13775 CR.78.5

Towner, CO 81071-9619

Adrian L. Steel, Jr.

MAYER, BROWN & PLATT
2000 Pennsylvania Ave., N.W.
Suite 6500

Washington, D.C. 20006

Ali M. Stoeppelwerth

Wilmer, Cutler, Pickering
2445 M Street, N.W.
Washington, D.C. 20037-1420

Richard H. Streeter
Bames & Thomburg
1401 Eye Street, N.W.
Suite 500

Washington, D.C. 20005

Marcella M. Szel

CP Rail System

910 Peel Street

Windsor Station, Room 234
Montreal, Quebec H3C 3E4 Canada

The Atchison, Topeka & Santa Fe
Railway Company

1700 Zast Golf Road

Schaumburg, IL 60173

D. E. Thompson
General Chairman
Brotherhood of Locomotive Engineers
414 Missouri Blvd.
Scott City, MO 63780

Mark Tobey
P. O. Box 12548
Austin, TX 78711-2548

B. K. Townsend, Jr.
Exxon Chemical Americas
P. O. Box 3272

Houston, TX 77253-3272

J. Tucker
P. 0. Box 25181
Arlington, VA 22202

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, PA 18018




U.S.D.A. Forest Service
Attn: Sue Ballenski
Physical Resources

P. 0. Box 25127
Lakewood, CO 80225

Allen J. Vogel

Minnesota DOT

395 John Ireland Blvd. Transp. Bldg.
Suite 925, Kelly Annex

St. Paul, MN 55155

Thomas M. Walsh

STE[TPE & JOHNSON

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036-1795

Philip D. Ward, et al.

P. O. box 351

200 First Street, SE

Cedar Rapids, IA 52406-0351

Robert H. Wheeler
Oppenheimer Wolff & Donnelly
Two Prudential Plaza, 45th Floor
180 North Stetson Avenue
Chicago, IL 60601

Thomas W. Wilcox
DONELAN, CLEARY, WOOD
1100 New York Avenue, N.W.
Suite 756

Washington, D.C. 20005-3934

George T. Williamson, Managing Dir.

Port of H6uston Authority
P. 0. BoX 2562

111 E. Loop N.

Houston, TX 77029

Frederic L. Wood

DONELAN, CLEARY, WOOD
1100 New York Avenue, N.W.

Suite 750

Washington, D.C. 20005-3934

R. L. Young

P. Q. box 700

One Memorial Drive
Lancaster, OH 43130-0700

Gerald E. Vannetti
Resource Data International
1320 Pearl Street

Suite 300

Boulder, CO 80302

Robert P. vom Eigen
HOPKINS & SUTTER
888 16th Street, N.W.
Washington, L.C. 20006

Jeffrey A. Walter
Waterfall Towers, 201-B
2455 Bennett Valley Road
Santa Rosa, CA 95404

Richard E. Weicher

Santa Fe Pacific Corporation, e/ al.
1700 East Golf Road

Schaumburg, IL 60173

Charles H. White, Jr.
1054-Thirty-First Street, N.W.
Washington, D.C. 20007-4492

Debra L. Willen

GUERRIER], EDMOND, et al.
1331 F Street, N.W.
Washington, D.C. 20004

Bruce B. Wilson

Consolidated Rail Corporation
2001 Market Street
Philadelphia, PA 1910i-1417

Edward Wytkind, Executive Di ector
Transportation Trades Dept., A 'LCIO
400 North Capitol Street, N.W.

Suite 861

Washington, D.C. 20001

Thomas Zwica
121 West First Stceet
Geneseo, OL 61254

Gregory M. Vincent, Vice President
Tennessee Valley Auth.

Lookout Place

1101 Market Street

Chattanooga, TN 37402

Charles Wait

Baca County

P.0.Box 116
Springfield, CO 81073

Louis P. Warchot

Southern Pacific Trans. Company
One Market Plaza

San Francisco, CA 94105

Martin A. Weissert
Baker & Daniels

111 E. Wayne Street
Suite 800

Fort Wayne, IN 46802

Terry C. Whiteside

3203 Third Avenue South
Suite 301 Mtn. Bldg.
Billings, MT 59101-1945

Mayor Lester Williams
Town of Eads
P.O.Box 8

110 W 13th Street
Eads, CO 81036

Robert A. Wimbish, Esq.

REA, CROSS & AUCHINCLOSS
1920 N Street, N.W.

Suite 420

Washington, D.C. 20036

Tami J. Yellico

Pueblo County Courthouse
215 West 10th Street
Pueblo, CO 81003

Mitchell Kraus

Transportation-Communications
International Urion

3 Research Place

Rockville, MD 20850
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eyl 5, 1996

HAND DELIVERED

Mr. Vernon A. Williams, Secretary
surface Transportation Board

1201 Constitution Avenue, N.W., Room 1324
wWashington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Williams:

Enclosed for filing in the above-captioned proceeding
are an original and 20 copies of a document desianated as UP/SP-
207, Applicants’ Fourth Set of Interrogatories and Document
Requests for Production of Documents.

Yours truly,
// rald P. Norton
cc: The Honorable Jerome Nelson
Restricted Service List




UP/SP-207

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER -- !
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILRCALC COMPANY

APPLICANTS’ FOURTH SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZ0G LOUISE A. RINN
JAMES M. GUINIVAN I.aw Department
Harkins Cunningham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
/Washington, D.C. 20036 1416 Dodge Street
/ (202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000
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UP/SP-207

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Dccket No. 32760

UNION PACIFIC CORPORATION, Ui. N PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
—= CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL COKRP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ FOURTH SET CF(}NTERROGATORIES

AND REQUESTS FOR PRODUCTION OF DOCUMENTS

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and
the Discovery Guidelines entered in this proceeding on
December 7, 1995, and the rulings of Judge Nelson on March 8,
1996 ("March 8 rulings"), Applicants UPC, UPRR, MPRR, SPR,
SPT, SSW, SPCSL and DRGW direct the following interrogatories
and document requests to each party ("you") who made a filing

on or about March 29, 1995, and is listed in Appendix A. You

/should respend to those requests designated for response by

you.

Responses should be delivered as soon as possible,
and in no event later than 5:00 p.m. on the sixth calendar day
from the date of service hereof (see March 8 rulings, Tr.
2061). According to Judge Nelson, claims of urdue burden must
"be detailed as to time, money, physical limitations,
geography, or any other factors making'the alleged burden"

(id., Tr. 2061), and you must bring documents for which claims




of irrelevance or privilege are made to a hearing on or about
April 12, 1996, for review by the Administrative Law Judge and
immediate production (id., Tr. 2056). You are requested to
contact the undersigned promptly to discuss any objections or
questions regarding these requests with a view to resolving
any disputes or issues of interpretation informally and
expeditiously.

O U (o)

Applicants incorporate by reference the definitions
and instructions in their first set of interrogatories and
requests for production of documents. [A copy of those
definitions and instructions is enclosed for parties not
served with a first set.)

"March 29 filings" means any filing due March 29,
1996, that you made or served in respcnse to the Application,
including documents that were put or due to put in a document

' depository on or about April 1, 1996, in conjunction with
those filings, pursuant to the March 8 rulings, or in response
to the first set of discovery requests.

INTERROGATORIES
1. Identify the type of boilers at the North Valmy

Station, state the manufacturer of the boilers, and the

year(s) that those boilers were installed. [8ierra Pac.]
2. State the coal specifications for which the

North Valmy Station boilers were designed. ([8ierra Pac.]




3. State any alternative coal specifications for
which the North Valmy Station boilers were designed. [8ierra
Pac.]

4. State whether any modifications have been made
to the North Valmy Station boilers since they were originally
installed that affect the coal specifications for which they
are designed and, if so, specify those modifications. [8ierra
Pac.]

5. State all specifications developed for purposes
of any actual or contemplatad coal solicitations. ([8ierra
Pac.]

6. State all constraints on the coal that can be
burned in the boilers at North Valmy Station, including
without+ limitation:

(a) HGI;

(b) ash fusion;

(c) BTU per pound;

(d) ash percentage;

(e) sulfur percentage; and

(f) other constraints. [8ierra Pac.]

y 2 State (a) the pulverizer capacity at North

Valmy Station, (b) whether there is spare pulverizer capacity

at North Valmy Station, and (c) whether pulverizer capacity
constrains the ability to use different kinds of coal at North

Valmy Station. [8ierra Pac.]




8. With respect to the preciritator at North Valmy
Station, state:
(a) The SCA of the precipitator.

(b) Whether the precipitator is hot-side or cold-
side.

(c) Whether fine ga2s conditioning capability has
been installed.

Whether any evaluations have been undertaken as
to whether fine gas conditioning capability is
necessary and, if so, what the conclusions of
such evaluations have been. [S8ierra Pac.]

9. Describe in detail the blending capabilities
and capacity at North Valmy Station, including without
limitation a description of the facilities used for blending
operations. [S8ierra Pac.]

10. State each basis for the statement at page 13
of the Verified Statement of Jeffery Hill that the

modification of the North Valmy Station boilers to burn PRB

‘coal would "require millions of dollars," specify the dollar

amount being referred to, and each basis on which that dollar
amount has been cetermined. [8ierra Pac.]

11. State each basis for the statement at page 14
of the Verified Statement of Jeffery Hill that using higher
moisture content coal "would result in a 1.5 to 2.0 percent
decrease in boiler efficiency." [S8ierra Pac.]

12. State the anticipated useful life of the

boilers at North Valmy Station. [8ierra Pac.]




13. With respect to the transcript cited at KCS-33,

p. 48, (a) who prepared it; (b) was it prepared from a

recording (if so, produce it); (c) are there any notes (if so,

produce them); (d) who provided it to KCS; (e) is KCS aware of

any alterations from what was in fact said on the conference

call, inserted by anyone; (f) if so, identify same and who

inserted them; (g) state fully KCS’ knowledge, or lack of

knowledge, as to the accuracy of the transcript. [KCS8]
DOCUMENT REQUESTS

1. To the extent not done as part of your prior
discovery responses or March 29 filings, produce the analysis
described at page 14 of the Verified Statement of Jeffery Hill
concerning whetl °r the North Valmy Staticn could use PRB coal.
[Bierra Pac.]

2. To the extent not done as part of your prior
discovery responses or March 29 filings, produce any proposals

' or studies relating to modifications at North Valmy Station to
alluw it to burn sub-bituminous coal. [S8ierra Pac.]

3. To the extent not done as part of your prior
discovery responses or March 29 filings, produce all
engineering studies of the ability to burn alternative coals
at North Valmy Station, including without limitation any

engineering studies of the ability to burn sub-bituminous coal

at North Valmy Staticn. [Bierra Pac.]




4. To the extent not done as part of

discovery responses or March 29 filings, produce

your prior

all

engineering studies of the ash fusion characteristics of coal

burned at No:th Valmy Station. [8ierra Pac.]
5. To the extent not done as part of
discovery responses or March 29 filings, produce
engineering studies of the fine gas conditioning
the precipitator at North Valmy Station. [S8ierra
6. To the extent not done as part of

discovery responses or March 29 filings, produce

your prior
all
capability of
Pac.]

your prior

all

engineering studies of blending capabilities at North Valmy

Station, including without limitation any studies of the need

for additional blending capacity. [8ierra Pac.]

7. To the extent not done as part of
discovery responses or March 29 filings, produce
"preliminary analyses" referred to at page 14 of
' statement of Jeffery Hill. [8ierra Pac.]
8. To the extent not done as part of

discovery responses or March 29 filings, produce

your prior
the

the Verified

your prior

all filings

(including discovery responses) made with any Public Service

Commission concerrning the ability of the Valmy unit to burn

alternative coals. [S8ierra Pac.]

9. To the extent not done as part of

discovery responses or March 29 filings, provide

-

your prior

copies of any




specifications developed for purposes of actual or
contemplated coal solicitations. [8ierra Pac.]

10. Produce all documents relating to the survey

conducted by L.E. Peakcdy & Associates. Inc., that is

described on pp. 23-24, n.9, and Exhibit TDC-1 in Mr.

Crowley’s Verified Statement for SPI. [8PI]
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(415) 541-1000
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RKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610

WRITER'S DIRECT DIAL

2008 MARKET STREET
(202) 973-7605 PHILADELPHIA, PA 19103-7042

215 851-6700
FACSIMILE 215 851-671C

April 5, 1996
HAND DELIVERED

Mr. Vernon A. Williams, Secretary
Surface Transrnortation Board

1201 Constitution Avenue, N.W., Room 1324
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Williams:

Enclosed for filing in the above-captioned proceeding
aﬁg an original and 20 copies of a document designated as UP/SP-
208, Applicants’ Petition to Strike or Dismiss Request for
conditions of Cen-Tex/South Orient Due to Failure to Respond to

Discovery.
Tours truly, Q/C

rald P. Norton

cc: The Honorable Jerome Nelson
Service List




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MERGER =--
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ PETITION TO STRIKE OR DISMISS
REQUEST FOR CONDITIONS CF CEN-TEX/SOUTH ORIENT

——DUE TO FAILURE TO RESPOND TO DISCCVERY

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS ‘ITnion Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Francisco, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JAMES M. GUINIVAN Law Department
Haykins Cunningham Union Pacific Railroad Company
1300 Nineteenth Strzet, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000
Att s t
Pacific Ra ;l gg:pgrat;on, ARVID E. ROACH II
Southern Pacific Transportation J. MICHAEL HEMMER
Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway Company, SPCSL Corp. and Covington & Burling
The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.

Western Railroad Company P.0. Box 7566
Washington, D.C. 20044-7566

(202) 662-5388
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UP/sp-208

EXPEDITED HANDLING REQUESTED
EXPEDITED RESPONSE REQUESTED'

BEFORt T[HE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
== CONTROL AND MFRGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ PETITION TO STRIKE OR DISMISS
REQUEST FOR CONDITIONS OF CEN-TEX/SOUTH ORIENT
DUE TO FAILURE TO RESPOND TO DISCOVERY

Union Pacific Corporation ("UPC"), Union Pacific
Railroad Company ("UPRR"), Missouri Pacific Railroad Company
("MPRR") ,’ Southern Pacific Rail Corporation ("SPR"), Southern
Pacific Transportation Company ("SPT"), St. Louis Southwestern
R:ilway Company ("“SSW"), SPCSL Corp. ("SPCSL"), and The Denver
and Rio Grande Western Railroad Company ("DRGW") ,’?

collectively, "Applicants," hereby petition, pursuant to 49

'Given the need for prompt action, the Board should require
Cen-Tex to file any response it intends to offer within three

business days, if that is not already required. See Decision No.
$: P 14 8.1,

‘UPC, UPRR and MPRR are referred to collectively as "Union
Pacific." UPRR and MPRR are referred to collectively as "UP."

'SPR, SPT, SSW, SPCSL and DRGW are referred to collectively

as "Southern Pacific." SPT, SSW, SPCSL and DRGW are referred to
collectively as "Sp."




C.F.R. § 1114.31(d),* that the request for conditions filed by
Cen-Tex Rail Link, Ltd./South Orient Railroad Company, Ltd.
("Cen-Tex") on March 29, 1996, be stricken and dismissed bused
on Cen-Tex’s willful and unexcusable failure to respond to

discovery.

BACKGROUND

Cen-Tex operates lines over 500 miles in Texas
between Ft. Worth and Presidio, on the Mexican border. Cen-
Tex manifested its intent to be an active party participating
in this proceeding. On January 26, 1997, Cen-Tex also filed a
statement of intention to seek conditions and file a
responsive application.

On February 26, 1996, applicants served their first
set of interrogatories and document requests on Cen-Tex by
delivery to its President (copy attached as Exh. A). Unlike
many other parties who received simil.c requests, Cen-Tex (1)
failed to file any objections by March 4 (the five-day
d

,deadline established by the Discovery Guidelines (g 1)), or at

any point thereafter, and (2) failed to file a response by

‘section 1114.31(d) provides (emphasis added):

If a party or a person or an officer, director,
managing agent, or employee of a party or person
willfully fails to appear before the officer who is to
take his deposition, after being served with a proper
notice, or fails to serve answers to interrogatcries
submitted under § 1114.26, after proper service of such
interrogatories, the Commission on motion and notice
may strike out all or any part of any pleading of that

party or person, or dismiss the proceeding or any part
thereof.




March 12 (the 15-day deadline established by the Guidelines
(1 1)), or at any point thereafter.’

Applicants initially raised Cen-Tex’s failure to
respond by letter of March 13, 1996, to Judge Nelson, with a

copy to Cen-Tex, putting that failure on the zgenda for the

next discovery hearing (copy attached as Exh. B). That
hearing was held on March 20, 1996, and Cen-Tex did not attend
(Tr. 2079-80).° As shown at a hearing on April 3, 1996,
Applicants’ counsel contacted Cen-Tex officials and spoke
about the failure to respond on several occasions (March 20,
26, 29 and April 2), yet, while Cen-Tex said it would "get
back" to applicants, it did not respond (Tr. 2605-13) (copy of
transcript and letters attached as Exh. C).

On March 29, 1996, Cen-Tex filed a request for
condicions opposing the merger as reducing rail competition,
and seeking significant relief: various trackage rights in

Fort Worth, Dallas and East Texas, and elimination of payments

/

and passenger restrictions on certain trackage rights over SP.

On April 1, 1996, applicants requested a hearing on April 3
and a ruling on Cen-Tex’s failure to respond to discovery,
including a request that Cen-Tex'’s request for conditions be

stricken or dismissed (copy attached as Exh. D).

‘Cen-Tex also failed to contact applicants about any problem
responding within the 15-day period, as required by the
Guidelines (9 1).

°Because the record before Judge Nelson was incomplete, he
denied relief without prejudice to renewal (Tr. 2156-58) .




Although advised of the hearing, Cen-Tex again did
not appear, and otherwise offered no response (Tr. 2604-05).
Applicants explained that they are substantially prejudiced by
Cen-Tex’s failure to meet its discovery obligations because
they must devote time and resources to addressing Cen-Tex’s
request for conditions if it is not stricken or dismissed, and

the deadline for filing rebuttal is April 29 (Tr. 2614-16).

Judge Nelson concluded that the Board would be fully

justified, pursuant to Rule 1114.31(d), in striking or
dismissing Cen-Tex’s request for conditions because of Cen-
Tex’s failure to respond to discovery. He said that, if he
had the authority, he would grant that relief, but he
concluded that only the Board could act under Section
1114.31(b) (Tr. 2619). However, he recommended that the Board
take such action in view of the repeated, unwarranted refusals
and failures of Cen-Tex to respond to applicants’ first set of

discovery requests (Tr. 2625-26).

/ Judge Nelson also ordered Cen-Tex to respond fully

to applicants’ first set of discovery on or before April 5,
1996, by 5:00 p.m. C.S.T., with documents and other
information to be in the hands of applicants’ counsel by
facsimile, courier, or otherwise by 7:00 p.m. E.S.T. on that
date (Tr. 2626-27). He alsc ruled that Cen-Tex may not issert
objections to those requests, having waived all objecticns by

failing to assert them in a timely manner (Tr. 2634).




Applicants promptly advised Cen-Tex of that ruling
on April 3 and sent the transcript on April 4 (copies attached
as Exhibits E, F). As of 7:00 p.m. on April 5, applicants had
not received any response from Cen-Tex, nor any indication
that a response would be forthcoming.’

ARGUMENT

Applicants ask the Board, pursuant to Section
1114.31(b), to strike and dismiss Cen-Tex’s request for
conditions.® Under the circumstances, there can be no dispute
that Cen-Tex, with knowledge of its discovery obligations,
willfully chose to disregard them. Applicants’ repeated
inquiries about responses were met with promises that Cen-Tex
would "get back" to them about the matter, but Cen-Tex never
did respond.

If C-n Tex had legitimate grounds for resisting the
requests, it had ample means of protection that imposed modest

burdens. They merely needed to file objections, as most

d y ; : .
jparties did, which would have triggered a process of

'0Of course, if Cen-Tex makes a still further belated
response, that should not moot or undercut this petition, for
otherwise there could be no effective sanction for such repeated
and continued disregard of discovery obligations.

*If necessary to bring the issue before it, the Board can
treat this petition as an appeal from Judge Nelson'’s decision,
insofar as he concluded as a matter of law that he had no
authority to impose the relief provided for under § 1114.31(b).
However, by acting directly on applicants’ petition, the Board
need not resclve the issue whether Judge Nelson had such
authority. In any evert, since he made clear that the relief

requested should be granted, there would be no need to remand for
further action by him.




negotiation and ruling. Or they could have filed a motion for
relief (or joined one of the motions filed by others).’ Yet,
it did none of this.

Cen-Tex has flagrantly and inexcusably disregarded
its discovery obligations, while at the same time it is
seeking significant relief from the Board and imposing
rebuttal burdens on applicants. Cen-Tex has filed a request
for conditions that, though it is wholly unwarranted,
applicants must address on the merits to ensure that the Board
has a full record on the matter. But Cen-Tex’s delaying and
refusal to respond to discovery prejudices applicants in their
ability to prepare their rebuttal in the 30-day period
allowed.

This is a classic case for applying Section
1114.31(d) by striking and dismissing Cen-Tex’s request for
conditions. Cf. National Hockey Leaque v. Metropolitan Hockey
Club, Inc., 427 U.S. 639, 643 (1976) (upholding dismissal

%here responses had eventually been filed, noting importance

of deterrent effect upon others). Otherwise, its willful,
dilatory tactics are beyond effective sanction. The Board
must act decisively and promptly in order to uphold the

integrity of its discovery process,

‘See Decision No. 23.




particularly in the context of a proceeding moving on a tight

schedule.

apparent.

CANNON Y. HARVEY

LOUIS P. WARCHOT

CAROL A. HARRIS

Southern Pacific
Transportation Company

One Market Plaza

San Francisco, California

(415) 541-1000

94105

PAUL A. CUNNINGHAM

RICHARD B. HERZOG

JAMES M. GUINIVAN

Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, D.C. 20036
(202) 973-7601

Attorneys for Southern
L YW :
Southern Pacific Transportation
Company, St. Louis Southwestern

The Denver and Rio Grande
/ Western Railroad Company

April 5, 1996

No extenuating circumstances were presented or are

Respectfully submitted,

CARL W. VON BERNUTH
RICHARD J. RESSLER

Union Pacific Corporation
Martin Tower

Eighth and Eaton Avenues
Bethlehem, Pennsylvania
(610) 861-3290

18018
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PAUL A. CONLEY, JR.

LOUISE A. RINN

Law Department
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1416 Dodge Street
Omaha, Nebraska
(402) 271-5000

68179
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1201 Pennsylvania Avenue, N.W.
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Washington, D.C.
(202) 662-5388

20044-7566

Atto U

Corporation, Union Pacific
Railroad Company and Missouri
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UP/SP-107

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO
CEN- K, _LTID. /SOUT RIENT (4

CANNON Y. HARVEY CARL W. VON BERNUTH
LOUIS P. WARCHOT RICHARD J. RESSLER
CAROL A. HARRIS Union Pacific Corporation
Southern Pacific Martin Tower
Transportation Company Eighth and Eaton Avenues
One Market Plaza Bethlehem, Pennsylvania 18018
San Franciscc, California 94105 (610) 861-3290
(415) 541-1000
JAMES V. DOLAN
PAUL A. CUNNINGHAM PAUL A. CONLEY, JR.
RICHARD B. HERZOG LOUISE A. RINN
JJAMES M. GUINIVAN Law Department
Harkins Cunringham Union Pacific Railroad Company
1300 Nineteenth Street, N.W. Missouri Pacific Railroad Company
Washington, D.C. 20036 1416 Dodge Street
(202) 973-7601 Omaha, Nebraska 68179
(402) 271-5000
Attorneys for Southern
Pacific Rail Corporation ARVID E. ROACH II
Southern Pacific Transportation J. MICHAEL HEMMER
Company, St. Louis Southwestern MICHAEL L. ROSENTHAL
Railway Company, SPCSL Corp. and Covington & Burling
The Denver and Rio Grande 1201 Pennsylvania Avenue, N.W.
Western Railrcad Company P.O. Box 7566
Washington, D.C. 20044-7566

(202) 662-5388

Attorreys for Union Pacifi;
Corporation, Union Pacific
Ra.lroad Company and Missouri
Pacific Railroad Company

February 26, 1996




UP/SP-107

BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY
-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

APPLICANTS’ FIRST SET OF INTERROGATORIES
AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO
I a-{e) OR
Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and
the Discovery Guidelines entered in this proceeding on
December 7, 1995, Applicants UPC, UPRR, MPRR, SPR, SPT, SSW,
SPCSL and DRGW direct the follcwing interrogatories and
document requests to Cen-Tex Rail Link, Ltd./South Orient
Railroad Company, Ltd.. ("Cen-Tex/South Orient").
/ Responses should be served as soon as possible, and
'in no event later than 15 days from the date of service
hereof. Cen-Tex/South Orient is requested to contact the
undersigned promptly to discuss any objections or questions
regarding these requests with a view to resolving any disputes
or issues of interpretation informally and expeditiously.
DEFINITIONS AND INSTRUCTIONS
“Applicants" means UPC, UPRR, MFRR, SPR, SPT,

SSW, SPCSL and DRGW.

II. "Board" means the Surface Transportation Board.




I1I. "BN/Santa Fe" means the Burlington Northern
Railrocad Company and The Atchison, Topeka and Santa Fe Railway
Company.

IV. "The BN/Santa Fe Settlement Agreement" means
the agreement between UP and SP and BN/Santa Fe dated
September 25, 1994, as supplemented by the November 18, 1595
agreement between those parties.

V. "The BN/Santa Fe Settlement Agreement Lines"
means the lines that BN/Santa Fe will receive trackage rights
over or purchase under the BN/Santa Fe Settlement Agreement.

VI. "CNW" means Chicago and North Western Railway
Company.

VII. "Cen-Tex/South Orient" means Cen-Iex Rail
Link, Ltd./South Orient Railroad Company, Ltd.

VIII. "DRGW" means The Denver and Rio Grande

/Western Railroad Company.

IX. "Document" means any writing or other
compilation of information, whether printed, typed,
handwritten, recorded, or produced or reproduced by any other
process, including but not limited to intra-company
communications, ccrrespondence, telegrams, memoranda,
contracts, instruments, studies, projections forecésts,
summaries or records of conversations or interviews, minutes
or records of conferences or meetings, records or reports of

negotiations, diaries, calendars, photographs, maps, tape




recordings, computer tapes, computer disks, other computer

storage devices, computer programs, computer printouts,

models, statistical statements, graphs, charts, diagrams,

plans, drawings, brochures, pamphlets, advertisements,
circulars, trade letters, press releases, invoices, receipts,
financial statements, accounting records, worksheets, drafts,
revisions of drafts, and original or preliminary notes.
Further, the term "document" includes
(a) Dbeth basic records and summaries of such
records (including computer runs);
both original versions and copies that differ
in any respect from original versions; and
both documents in the possession, custody or
control of Cen-Tex/South Orient and documents
in the possession, custody or control of
consultants or others who have assisted Cen-
Tex/South Orient in connection with this
proceeding.
X. "FNM" means Ferrocarriles Nacionales de Mexico.
XI. "The IC Settlement Agreement" means the
agreement between UP and SP and Illincis Central Railroad
Company dated January 30, 1996.
XII. "Identify," when used in relation to an

individual, corporation, partnership or other entity, means toO




state the name, address and telephone number thereof.
"Identify," when used in relation to a document, means to
(a) state the nature of the document (e.g., letter,
memorandum, etc.);
state the author, each addressee, each
recipient, date, number of pages, and title of
the document; and
provide a brief descripticn of the contents of
the document.
XIII. "MPRR" means Missouri Pacific Railroad
Company.
XIV. "Produce" means to make legible, complete and
exact copies of responsive documents and send them by
expedited delivery to the undersigned counsel. The originals

of responsive documents should be retained in the files of

xCen-Tex/South Orient, its counsel, or the consultants or

others who have assisted Cen-Tex/South Orient in connectiocn
with this proceeding and have documents in their possession,
and made available if requested. Applicants will pay all
reasonable costs for duplication and expedited delivery of
documents to their attorneys.

XV. "Relating to" a subject means referring to,
discussing, describing, dealing with, consisting of, or
constititing, in whole or in part, the subject.

XVI. "SP" means SPT, SSW, SPCSL and DRGW.




XVII. "SPCSL" means SPCSL Corp.

XVIII. "SPR" m~ans Southern Pacific Rail
Corporation.

XIX. "SPT" means Southern Pacific Transportation
Company.

XX. "SSW" means St. Louis Southwestern Railway
Company.

XXI. "Shipper" means any user of rail services,

including but not limited to a consignor, a consignee, and a

receiver.

XXII. "Southern Pacific" means SPR and SP.

XXIII. "This proceeding" means Finance Docket
No. 32760 and all subdockets and related dockets.

XXIV. "UP" means UPRR and MPRR, including the
former CNW.

XXV. "UPC" means Union Pacific Corporation.

XXVI. "UPRR" means Union Pacific Railroad Company.

XXVII. "The UP/SP merger" means the transactions
proposed in this proceeding, including all related
applications.

XXVIII. "Union Pacific" means UP and UPC.

XXIX. "The Utah Railway Settlement Agreement" means
the agreement between UP and SP and Utah Railway Company dated

January 17, 1986.




XXX. Discovery responses should be supplemented

when a supplemental response is required pursuant to 49 C.F.R.

§ 1114.29.

XXXI. Documents need not be produced if they have
been produced by Applicants in this proceeding.

XXLII. Produce a privilege log in accordance with
the guidelines established at the December 20, 1995 discovery
conference (Tr., pp. 313-14).

XXXIII. References to railroads, shippers,
consultants or companies (including Cen-Tex/South Orient)
include affiliates, subsidiaries, officers, directors,
employees, attorneys, agents and representatives thereof.

XXXIV. All uses of the conjunctive include the
disjunctive and vice versa. Words in the singular include the
plural and vice versa.

/ XXXV. Unless otherwise specified, these requests
cover the period January 1, 1953 and thereafter.
I OGATORIES

1. Identify and describe in detail any agreements
that Cen-Tex/South Orient has with any other party to this
proceeding regarding positions or actions to be taken in this
proceeding. Routine procedural agreements, such as agreements
concerning the order of questioning at depositions or the
avoidance of duplicative discovery, need not be identified.

If Cen-Tex/South Orient contends that any such agreement is




privileged, state the parties to, date of, and general subject
of the agreement.

2. What is the (a) best and (b) average cperating
time for Cen-Tex/South Orient trains operating between
(i) Fort Worth and Presidio, (ii) Alpine and Presidioc, (iii)
Fort Worth and Chihuahua (in conjunction with FNM), and
(iv) Alpine and Chihuahua (in conjunction with FNM)?

3. Describe in detail how South Orient/Cen-Tex
would utilize trackage rights between Sulphur Springs, Texas,
and Texarkana, Texas, if granted, and how Cen-Tex/South Orient
trains would reach Sulphur Springs from Ft. Worth and Dallas.

4. Describe what traffic would be handled over Cen-
Tex/South Orient trackage rights between Sulphur Springs and
Texarkana, if such rights were granted.

5. Identify, as of (a) the date this interrogatory

/is answered, and (b) January 29, 1996, all owners of,

investors in, general partners of, and limited partners of (a)
Cen-Tex Rail Link, Ltd., (b) South Orient Railroad Company,
Ltd., (c) Bristol Investment Company, Inc., and (d) Orient
Gerneral Partner, Ltd.
DOCUMENT REQUESTS

8 Produce no later than April 1, 1996 (a) all
workpapers underlying any submission that Cen-Tex/South Orient
makes on or about March 29, 1996 in this proceeding, and (b)

all publications, written testimony and transcripts, without




limitation as to date, of any witnesses presenting testimony
for Cen-Tex/South Orient on or about March 29, 1996 in this
proceeding.

2. Produce all documents relating to benefits or
efficiencies that will result from the UP/SP merger.

I Produce all documents relating to potential
traffic impacts of the UP/SP merger.

L Produce all documents relating to competitive
impacts of the UP/SP merger, including but not limited to
effects on (a) market shares, (b) source or destination
competition, (c) transloading options, or (d) build-in
options.

5. Produce all documents relating to the BN/Santa
Fe Settlement Agreement.

6. Produce all documents relating to the IC

d
; Settlement Agreement.

; B Produce all documents relating to the Utah
Railway Settlement Agreement.

8. Produce all documents relating to conditions
that might be imposed on approval of the UP/SP merger.

9. Produce all studies, reports or analyses
relating to actual or potential competition between UP and SP.

10. Produce all studies, reports or analyses
relating to competition between single-line and interline rail

transportation.




11. Produce all studies, reports or analyses
relating to the benefits of any prior rail merger or rail
mergers generally.

12. Produce all studies, reports or analyses
relating to the financial position or prospects of SP.

13. Produce all communications with other parties
to this proceeding relating to the UP/SP merger or the
BN/Santa Fe Settlement Agreement, and all documents relating
to such communications. This request excludes documents
already served on Applicants.

14. Produce all presentations, solicitation

packages, form verified statements, or other materials used to

seek support from shippers, public officials, railroads or
others for the position of Cen-Tex/South Orient or any other
party in this proceeding.

/ 15. Produce all presentations, letters, memoranda,
white papers, or other documents sent or given to DOJ, DOT,
any state Governor’'s, Attorney General’s or Public Utilities
Commission’s (or similar agency’s) office, any Mexican
government official, any other government official, any
security analyst, any bond rating agency, any consultant, any
financial advisor or analyst, any investment banker, any
chamber of commerce, or any shipper or trade organization

relating to the UP/SP merger.




16. Produce all notes of any meetings with DOJ,
DOT, any state Governor's, Attorney General’s or Public
Utilities Commission’s (or similar agency’s) office, any
Mexican government official, any other government official,
any security analyst, any bond rating agency, any consultant,
any financial advisor or analyst, any investment banker, any
chamber of commerce, or any shipper or trade organization
relating to the UP/SP merger.

17. Produce all documents relating to shipper
surveys or interviews concerning (a) the UP/SP merger or any
possible conditions to approval of the merger, or (b) the
quality of service or competitiveness of any railroad.

18. Produce all documents relating to the price to
be paid for, or the value of, any UP or SP lines that might be

sold as a condition to approval of, or otherwise in connection

d
; with, the UP/SP merger.

19. Produce all documents relating to trackage
rights compensation for any of the BN/Santa Fe Settlement
Agreement Lines or any other line of UP or SP that might be
the subject of a proposed trackage rights condition in this
proceeding.

20. Produce all documents relating to actual or
estimated maintenance-and-operating costs, taxes and return-
to-capital costs with respect to any of the BN/Santa Fe

Settlement Agreement Lines or any other line of UP or SP that




might be the subject of a proposed trackage rights condition

in this proceeding.

21. Produce all documents relating to any agreement
or understanding that Cen-Tex/South Orient has with any other
party to this proceeding regarding positions or actions to be
taken in this proceeding. Documents relating to routine
procedural agreements, such as agreements concerning the order
of questioning at depositions or the aveidance of duplicative
discovery, need not be produced.

22. Produce all presentations to, and minutes of,
the boards of directors (or other governing bodies) of Cen-
Tex/South Orient relating to the UP/SP merger or conditions to
be sought by any party in this proceeding.

23. Produce all studies, reports or analyses
relating to collusion among competing railroads or the risk

/ thereof.

24. Produce all studies, reports or analyses
relating to the terms for or effectiveness of trackage rights.

25. Produce all computerized 100% Cen-Tex/South
Orient traffic data for 1994, containing at least the fields
listed in Attachment A hereto, a Rule 11 or other rebilling
indicator, gross freight revenue, and freight revenue net of
allowances, refunds, discounts or other revenue offsets,
together with documentation explaining the record layout and

the content of the fields. To the extent particular items are




unavailable in machine-readable form, (a) provide them in
hard-copy form, and (b) provide any similar machine-readable
data.

26. Produce all studies, reports or analyses
relating to competition for traffic o or from Mexico
(including but not limited to truck ccmpetition) or
competition among Mexican gateways.

27. Produce all documents, other than the study
itself, relating to the January 1996 study by The Perryman
Group entitled, "The Impact of the Proposed Union Pacific-
Southern Pacific Merger on Business Activity in Texas."

28. Produce all documents relating to any efforts
to develop traffic to or from Mexico.

29. Produce track charts, diagrams, profiles and

other documents reflecting all trackage over which Cen-

d .
/ Tex/South Orient cperates, including but not limited to

documents sufficient to show (a) type and age of rail,
(b) maintenance history, (c) curvature and grade, (d) passing
sidings, (e) signalling, (f) speed limits, and (g) any speed
or operating restrictions.

30. Produce documents sufficient to describe Cen-
Tex/South Orient’s operations from January 1, 1994 fo present,
including but not limited to all (a) service plans, (b) system

maps and (c) employees’ or other operating timetables.




31. Produce all Cen-Tex/South Orient financial
statements, including but not limited to statements for Cen-

Tex and South Orient separately, since their formation.

32. Produce all agreements with KCS, Conrail, or

TRL, Inc., to which Cen-Tex/South Orient (or either of them

individually) is a party.
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CERTIFICATE OF SERVICE

I, Michael L. Rosenthal, certify that, on this 26th
day of February, 1996, I caused a copy of the foregoing
document to be served by overnight mail on Joel T. Williams,
III, President, Cen-Tex Rail Link, Ltd./South Orient Railroad
Company, at 4809 Cole Avenue, Suite 350 LB-126, Dallas, Texas
75205, and by first-class mail, postage prepaid, or by a more
expeditious manner of delivery on all parties appearing on the
restricted service list established pursuant to paragraph 9 of
the Discovery Guidelines in Finance Docket No. 32760, and on

Director of Operations Premerger Notification Office
Antitrust Division Bureau of Competition
Suite 500 Room 303

Department of Justice Federal Trade Commission
Washington, D.C. 20530 Washington, D.C. 20580

A2 oA

Michael. L. Rosenthal




Commodity Code (STCC)

Hazardous Commodity Code
Shipper Name

Origin City

Origin State

Origin SPLC

Origin FSAC

Receiver Name

Destination City

Destination State

Destination SPLC

Destination FSAC

Car Initial

Car Number

Waybill Number

Waybill Date (yy/mm/d&d)

Type Move Indicator

AAR Car Type

Origin Railroad

Railroad From

Railroad To

Destination Railroad

On Junction

Off Junction

Net Tons

Freight Revenue

Unit Count

Carload Count
Trailer/Container Count

JFirst Railroad - RR Ccue
yFirst Railrocad - Alpha
Interchange Received Junction #1
First Railroad - Split Revenue
First Railroad Distance

Second Railroad - RR Code
Second Railroad - Alpha
Interchange Received Junction #2
Second Railrocad - Split Revenue
Second Railroad Distance

Third Railroad - RR Code

Third Railroad - Alpha
Interchange Received Junc:oion #3
Third Railroad - Split Revenue
Third Railroad Distance

Fourth Railroad - RR Code
Fourth Railroad - Alpha
Interchange Received Junction #4
Fourth Railroad - Split Revenue
Fourth Railroad Distance

Fifth Railrcad - RR Code




Fifth Railroad - Alpha
Interchange Received Junction #5
Fifth Railrocad - Split Revenue
Fifth Railrocad Distance
Sixth Railroad - RR Ccde
Sixth R+.ilrocad - Alpha
Interchange Received Junction #6
Sixth Railroad - Split Revenue
Sixth Railrocad Distance
Seventh Railrocad - RR Code
Seventh Railrocad - Alpha
Interchange Received Junction #7
Seventh Railroad - Split Revenue
Seventh Railroad Distance
Eighth Railroad - RR Code
Eighth Railrocad - Alpha
Interchange Received Junction #8
Eighth Railrocad - Split Revenue
Eighth Railroad Distance
Ninth Railroad - RR Code
Ninth Railroad - Alpha
Interchange Received Junction #9
Ninth Railrcad - Split Revenue
Ninth Railrocad Distance
Tenth Railroad - RR Code
Tenth Railrocad - Alpha
Interchange Received Junction #10
Tenth Railroad - Split Revenue
Tenth Railroad Distance
Eleventh Railrcad - RR Code
/Eleventh Railroad - Alpha
/ Interchange Received Junction #11
Eleventh Railroad - Split Revenue
Eleventh Railroad Distance
Car Ownership Code
Mechanical Designation
Tare Weight
Railroad System Revenue
Railroad System Miles
Railroad Ton Miles
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March 13, 1996

VIA FACSIMILE

The Honorable Jerome Nelson
Administrative Law Judge
Federal Energy Regulatory Commission
Room 11F21
888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No.
et al.
CoOrp. .

32760, Union Pacific Corp.,
-- Control & Merger -- Southern Pacific
et al.

Dear Judge Nelson:

Without waiving their appeal from Your Honor’s March
8 rulings, Applicants wish to place on the agenda for Friday,
March 15, the following discovery disputes we have identified
as to the responses we received yesterday (because of late
service, we have not yet been able to assess closely all of
the responses). For Your Honor’s convenience, we will be hand
delivering to you separately a set of the responses.

® The refusal of Illinois Power,
South Orient and TRL, Inc.,

International

Paper, to file any responses.

® KCS responded to many of Applicants’ narrow
requests for specific information that clearly exists with the
statement that information responsive to the requests will be
contained in its March 29 filing or in documents to be placed
in KCS’ document depository at some time after March 29.

information
responded to

Applicants submit that to the extent responsive
exists, it should be produced immediately. KCS

other, similar focused requests for information
statement that the information may be contained
29 filing, and if so relevant documents will be
document depository. Again, Applicants’ submit
extent the information currently exists,
required to produce it now.
respect to Applicants’ Interrogatories Nos.
and 20, and Document Requests Nos. 36, 42,

58, 59, 60, 61 and 62 to KCH.

S,
43,

wich the

in its March
placed in KCS'
that to the

KCS should be'

These issues are raised with
o,
44,

: 57
54,

19
59,

%) B
53,
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® KCS also indicated, with respect to requests
where Your Honor clearly required, at the March 8 conference,
a response by March 12, that it would place responsive
documents in its document depository at some time after its
March 29 filing. Again, Applicants submit that the responsive
documents must be produced now. This issue is raised with
respect to Applicants Document Requests Nos. 15, 16, 23, 24,
36, 39, 47 and 48 to KCs.

® KCS failed entirely to reply by March 12 to a
number of Applicants’ focused, relevant discovery requests.
This issue is raised with respect to Applicants’ Document
Requests Nos. 25, S0 and S1 to KCS. These are all narrow
requests that relate to issues raised by KCS.

® KCS responded to Applicants’ Document Request No.
28, which asked for 100% KCS traffic data, by stating that it
will produce the tapes, but that they "do not contain all the
information requested." KCS repeatedly demanded that
Applicants supplement the UP and SP data tapes that were given
to it last October, and Applicants complied. KCS should

provide Applicants no less information than Applicants
provided KCS, and should do so promptly.

® Conrail cbjected to producing documents in
response to Applicants’ Document Request No. 35 to Conrail
based on a burden objection. Applicants have provided the
same type of documents, and Conrail should provide Applicants
no less than it was provided.

® The refusal of association parties -- Western
Coal Traffic League, National Industry Transportation League,
Coalition for Competitive Rail Transportation, Society of the
Plastics Industry and Western Shippers’ Coalition -- to make
any inquiry of members about responsive information. These
parties clearly intend to submit evidence provided by their
members, yet seek to shield those members from any discovery.
They should be required to gather responsive information,
failing which they should be precluded from filing any
informaticn obtained from their members.

® Dow, having received the complete UP and SP files
on their traffic (approximately 10,000 pages), has refused to
produce its files regarding traffic handled by UP and SP to
the Applicants. It should be ordered to do so promptly.

® Gateway Western filed its objections after the
time periocd established by the Discovery Guidelines had
expired, and should ke deemed to have waived all objections.
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Also, it has also objected, and not responded, to several
requests that Your Honor indicated on March 8 were candidates
for early response: Document Requests Nos. 23 (studies of
collusion), 28 (haulage or trackage rights agreements), and 29
(annual reports) to Gateway Western.

® Wisconsin Electric: In its tardy response, dated
and served March 13, this utility merely stated a blanket
objection to all discovery on the ground that it "is a
receiver of coal by rail not a rail carrier," although
admittedly it is "a shipper opponent" and is seeking
~onditions (p. 1). Wisconsin Electric cites inapposite
authorities dealing with abandonment proceedings, and ignores
the applicable rules, decisions and orders providing for
discovery here. While it promises to produce workpapers for
its March 29 filing, it has not otherwise addressed
Applicants’ specific requests, and did not even make specific
objections. It should be deemed to have waived such
objections and should be directed to respond fully, forthwith.

® Refusal of utilities to produce state PUC filings
discussing sources of fuel. While Wisconsin Public Service
answered this request, Western Resources objected, and others,
including Texas Utilities, Arizona Electric and Entergy,
referred Applicants to unidentified filings iun Texas,
Louisiana, Arkansas and Arizona. These filings are much more
readily available to the utilities than to Applicants, and the
utilities should be directed to produce them, promptly.

® One interrogatory concerned information on coal
used by each utility. Most answered substantially, but
Western Resources objected in toto (Interrogatory No. 2). It
should be required to respond.

® Applicants asked the utility parties for average
minehead prices of coal. Several refused to answer on the
ground that the underlying price data are said to be covered
by confidentiality agreements. Texas Utilities Interrogatory
No. 2(c); Wisconsin P&L Document Request No. 27(c); Wisconsin
Public Service Interrongatory No. 2(c); Entergy Interrogatory
No. 2(c) and Document Request No. 27. Applicants have
produced trackage rights agreements, transportation services
contrac:s, and other materials that are subject to such
confidentiality provisions, either by securing waivers or
pursuant to Your Honor’'s orders. These parties should do the
same.

® Tex Mex (Document Request No. 31) and KCS
(Document Request No. 33) refused to provide information about
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KCS’ acquisition of a 49% interest in Mexrail, Inc. (the
parent of Tex Mex), and agreements between KCS and Tex Mex
(KCS Document Request No. 33; Tex Mex Document Request No.
31). These documents are essential to informing the Board
about these parties’ interests and motives for their conduct
and statements in this proceeding. Prompt compliance with
these requests should be ordered.

@ Montana Rail Link has refused tc provide
information about its haulage and trackage rights agrecments
{Document Request No. 31). Applicants have responded to such
requests, and Montana Rail Link should be ordered to do so.

Sincerely,

¢2¢‘14A:

Arvid E. Roach II

cc: Restricted Service List
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SOOK® 10 James (¢) Craig, wno was
returming My cail to the iNavVICUal who
($) was nmiaitv i3teQ ON the Dapers wno
we Nad served (61 ana ex0iained that we
nagd these 0iscovery requests (7 trat
they hagd -

®) JUOGE NELSON Whois Mr
Crag?
(99 MR NCATON 1contoeieve!
XNOw Nig (10) title. Me was igentified as
2e/Ng a redresentatve of (11 he
entigs. And N@ was resoanNaIng t¢ my
cail to the (12) Gesignatea INAiviaual.
2eing Jost Wiliams. the (13) presigent
whO IS 1Ny CersoN | NaQ INtialy canes
14) ANG N returnea My Call ta Mr
Wiliams

18) JUCGE NELSON The qiscovery
SNOws as the 118) apoucant s hirstset o
nterragatores ana request (11 far
srogucuon cf socuments to Cen-Tex
Rainnk (18) umitea/South Orient
Rauroac Cs=3sanv Lmiteg

‘3 MA NORTCN Tatsizres
23 LJCBENELSCN T
senhicate of 121) servic

Ve Joer T Nilhams

Sresigen
Zen-Tex

~age 2608

© Radhax | miteg:Scutn Snent
Sawroac Comsanv at 4809 (2. Coie
Avenue Suite 3S0LZ 26 Dauas
“exas. 75205 13) That s wrartne
zermhicate savs
4 MR NCATCN “rarsnge:

51 LJOGENELICN Zovourxnow
~anetner M1 18) Wilhars *ezeives inose
~rerrogatones’
= MR NORTCN WNe: wremnernre
Z.gattnat(8) ime re 22 sLCcsecuenty
ZeCause INat Cay. Marsn 27 30 ‘axed
=M anotner set overnigr: | Iz~ 'reca

‘01 whetner t was ‘axec 3r Svermar:
Zeivery Sutwe ') sentarcirer se!

' JJNCGE NELSCN "renwnat
~acoeneq’

'3 MR NORTCN Angiren #ctming
‘.ANe’ 114) NaDDENES Ne - my
isteague. Mr 3uigs2ay -

*$) JUCGE NELSCN  WNen wnen was
1 yOu NGa (16) this -

1N MR NORTON
20tn

10) JUCGE NELSCN Maren 20tn?
119) MR NORTON 't was ngnt are’
ne 120) neanng
21 JUOGE NELSCN Cugvoutrstitax
=M (22) anotner set Or first Sagne A

~age 2609
MR NCRTCN =wsti caued Mr
Wilkiams. (2! the Oresigert ara Mr
Craig returnea my caiis Mr )
Wilhams.
‘@ JUOGE NELSCN Anc tnen what
Qi@ YOuU 3ay (5) ana wnat ¢:2 ne say”?

6 MR NORTON | expiaired that we
~ag0 - | (T was caing aocout irese
S:3COVErY TeOUEStS winch we i8) Nas
served at the ume for 201eclioNs = YO
<«now (9) Geagunes 'Or COIRSTIONS anG
re300N3ES tNat they Nagd (1C) 0assec
1NAl We NAC NOt reCeIvesS aNVINING anc
that, you (11) kNOw we were GOING 13
o0 seexing renef from YOur 112! moner
‘hey iGN trespona Ang -

113 JUCGE NELSCON wratcic ne
say?

(14) MR NORTCN ~e saia ne wouid

ooKR INto (15) 1t

8 JUDGE NELSCN wWrenaigthis
‘axing of the (17) agQitioNai C30Y
oceur? Was that petore tnat (18)
z9nversaton or aner?

19) MR NCRTCN No twas

mmeaqiaterv (201 anerwarg

21 JUCGE NELSCN ‘mmegiatev
anerwargs”?

\22) MR NCRTCN ves

Trat was Maren

‘es ‘Aarc-

Page 2603 10 Peae 2600
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(Max 3

-mitc
ener ~Z:.Zates - a COOv Of which

~a3 300112 Y3ur (2 monor This was Cv
‘acgimue  Z7C:08€Q S A cO0V Of (31 the
2 3COvery 1S3t NaC Sreviousiv Deen
Servet “ S 41 iney GOt 1 - 2 seCONS
I20v was sent on Maren 20 Cns)
Varen 26 =y coueague. Jonn
$.3323v ~ mv acsence '6) ciOwea
-2 "2t RaVIng Neara anvining Cained
MM Crag ang 31 not get any
ITSCIeTE reI00NS e ACOUL (8) whetner of
“nen there wouIC C@ 2 resconse

# .oCGENELSCN Tz neconverse
wtn Mr 12 Crang?

' MR NCATCN Yes neaig

‘T .«CSSENELSCN wnatgiane

sSav 'you ') xnow?

ey MR NCRTON 1 gon t nave hirst
"ang - ' (1% Nave a coDy Of 2 ienter that
~as sent1mat Say (16) contirming tne
I3AVErsatcn wnicn | Can Qroviae vou

T Y2ur mener

‘8 ..CGENELSCON Cantnerepone’
‘aKe (19) Ihese leners ang Maxe inem
sanctme transeniot? (20) Let S 0o that
APy SSn LYoy Give them (3 tne (21)
‘eponer 122 ‘NSERT

—.;saoottu

~age 2611

' MR NCRTON: Infact. Il run
IATOUGN 12) IneM first, ang then -

1 <UOGE NELSON. Of course
4 MR NORTON - !l turn them
over Thig (S) was a contirming - a
‘efter contrming a teIeONONE (8)
CONVErsauon wnicn i3 Ce3CNDA0 in the
efter. which (7) aQain restatea a mstory
of the service of the D30erS (8) in the
as3ence Of anv re300NSE. ANG agAIN.
that Mr 9) Craig tola Mr Buigozay that
ne would ke it unaer (10) agvisement
ang get tacx and that we wouid Nave 10
seex (11) remeaqies f tNey Gid Not
'e300NC. (12) March 29. Mr Buigozoy
294N Nag a (13) CONVersaton wrh Mr

Craig apout their tanure to (14) respond. .
™e 3310 Ne NAAN ( SeEN tNE request until |

2(19) few weexs 2gC. This was wnat
Mr guuq 1010 Mr (18) Buigozdy. Anag
ne ihaicated that one tem we were (17)
saficuiany interested in was the 100%
ramic lape. 118) ana INere was somMe
reterence (C (Ne runngs INGICaLNg (19)
‘Nat maners sucn as ine rafmc aoe

1N0UId Be served (201 NQ tater than Apnl -

1 UNGEr VOUr e&MIST rUINGS ON (21)
Shase ang Prase Il. atnougn they
were not Darves (22) 10 those monons
2390 2612

1) But f were 10 ADDIY INOSS SWANCAISS
-2)ang | - that $ the essence of it
The = we GOt N0 (3) res00NSE ON ADNI |
~e QoL na rescanse vestaraay. (4) Mr
3yigozay again cailed Mr Craig ang

SOOK® With (5) nim  we nag sent tnem
Manaay tne letter nauc:ng tNe (8)
neanng Srtocay. We faxec a cooy of
hat lenter 10 !7) them. (%) Thay nao not
reSOON0E0. 3O We = (0 US. 3O (9) we
Caligo - we connrmed tnat tney Nad
recevec & (10} CoOy Of tne Aonl | letter
=@ was aware cf the (11) neanng anc
3210 NG WOUIG - NE CIUICN L ANSwer a3
13 (12) when we wouig Get response of
AOrMaUON. ~e wouwid (13) CONSUI with
MIs PNNCIDAIS ANG Get BACK 10 US. (14
Ang we never nearg tunner SO we ve
(18) taIX@Q 10 them tour umes  We get
Sromises a0QUL (16) we i Get DACK 10
you. DUt NOtMING Nas racpened. Ang
117) ) wOuIG B@ NADOY 10 SLBMit these
for the recora

(18) JUDGE NELSCON Atnoumen
'nese tour (19) Conversauans.
ACCOrQING 10 YOUS recital. Sig Mr - 120
~nats ms name. Carrey?

211 MR NORTON Crag

(22) JUDGE NELSON Craig - 010 Mr
Craig seny

398 ¢613
‘1) navIng receivea tne interrcgatones’
2) MR NORTCN No
(3) JUDCGE NELSON Anaingeed.on
one (4 1. Gave ge tnat
ne NAG Nag them 1or (S) SEVErai weens,
18 that correct?
®) MRA.NCRTON Thats correct.
(n JUDGE NELSON Whnatis tyou
want me 10 (8) 80
9) MRA.NORTCN Waell. what! wouid
like vou (10) 10 G0. Your Monor -
(11) JUDGE NELSON Furstot au. wny
contyou (12) give tnase lenters to the
reponer
(13) MA. NORTON unagerthe - | think
(14) @XIFE0rQINACY CIFCUMSIANCES Nere
Your MONOr, we ve (11$) Nad a ot of
GiscOvery QiSpules. OuUt N0 ONne Nas
taxen (16) this brazen an aporoacn
<I318gaSINg their (11 g We

(13) JCTTIENELSCN Anc it nas tne
name James (111 2 Craig on inere
snown as Cnief F-nanc:al Utticer

(12) MR NCRTCN' Rignt. Ana that
eQUEST "as (*3) NOw IMDOSEq UDON
0DUCANES 2 SigNIticant Burgen to (14)
R2ve 10 - even tngugn g not itsed a
SUCSWANDAI (15) gocument. they = 0
tner Dhehrg ey can INvoxe (18)
evigence tnat i3 sUCMINeES Ov Otners
We gon t xnow (17) wnetner tney re a
SIAING ~Srse tOr StNErS 1N any (18)
event

191 JUCSE NELSON Whatis it trey
want?

1200 MR NOATCN They want vanous
IracKage 2% ngMS in Texas Ang we
Nave 10 resCONG IS INOSE (22) requests

ang acaress tnem. ang tney mMpose a
very

~age 2615
(1) S3UDSIANNLA) DUIGEN ON INE ADDICA™S
A:9Ng wilh Raving (2) 1O reSOONa 1S tre
- yOu know | think over 100 (3) fiings
tNat ware Mace on Marcn 29 (4) 1 thine
'S four feet of caoer that = on (S) my
laDie. Ang even though it mav notte 3
suDstantiai (6) cocument. it coes
IMEose SUCSIANtAI DUrGeNs. Ang ()
~03LWe want 1S the reuet that s
autn unaer 8) C
Boara Ruie 1114 31(v), wnich drovides
that (9) 1 Circumstances wnere a pany
fails t0 serve answers (10) 10
IMETOGaIones after DIODE! 38TVICE. NS
(11) COMMI3SION ON MOUION aNa NOtICK
may strixe out ail O (12) any part of any
0leaqaIngs Gf tNAL Darty Or QisMiss the
(13) DroceegiIng Or any pan tnereot. (14)
We think that gives tne doara, ang

. nence (15) YOur monor. as the boara s

ceiegate -

1183 JUSGE NELSCON: How wouid | ge:
that power?

(17 MR NORTON. Becausetnis's a

1INk there 8 reaily oniy one (18)
pracucal Oplon that Maxes sense 1o
Oreserve the (19) integrity of tne
Drocess. (20) And tNat is 10 CISMIsS thew
19QUest 107 (21) CONCIIONS. ANG let me
SO oack and -

122) JUDGE NELSCN 1 gontthink |
nave the

Y 118) - thig IS pan of the
Qiscovery ruies. Ang as we (19)
YNGersang tne Commission s
CeCISIONS aNa 08CISION (20) SIX. |
Ceneve it was. and it was imolementes
n 20 (211 and 23. yQu Nave essentialy
tne autnortty of the (22) Commission ¢r
e Boara now wnn respect 1o

qiscoverv

~age <614

(1) power 1o GO that.
(2) MRA.NORTON. Waell. Your monor. |
tINK (3) SNEre 13 AULNOITY UNAEr = 6t Me |
|UST SXDIAIN WNAL (¢} | M reternng (0
tnere tor tne reccra. On Marcn 29th, (5)
tney Gid taxe some actuon. They hiec a
request tar (6} canaitians. a copy of
wnich -

7 JUOGE NELSCN 1 naveaccpoyof
‘nat. 1t (8) Came win vOUr DaDers.

9 MR nUNTON Tnatscorrect

Fage 2616

M-

(2) JUCGE NELSCN. | coula cenainty
answer 0N (3) the oraer of cirecting
NeSEe 0QC0IQ 1Q ANSWEr tNQ (4)
INOrrOgatones ana Procuce whatever
'S yOU 1@ (3) requesung. NO question
we wouid have that powaer (6) But the
DOwer 1 StIKe (hem Out St tre case (!
ancgetner seems 10 Me a More
suDStantive remeay that (8) t~e 30ars
~OUIC Nave (O renaer
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BOMRNCLTLL e Y3ur=aner
*INAat(10) were t"e case ‘"at*
~0UIQ QeOrVe VOU Ot a = 11t

3041 (12) with 1S KING 2° 2182
sropiem Direcung tnem (13;:

$ QVING them 3 icurmm =ite at

14) Ang inat coesn t seem 12 ce tne
dooropnate resconse ('S) tcr =y ming
st a circumstance

(16, JUDGE NELSON '‘Wnen 's vour
next iing?

‘T MR NORTZN Agri 29

18) JUDGE NELSCN Okav werea
~ontn away

19 MR NORTCN Wen we rave
annter s (20) Geagunes tnat sno=en that
oenoa. Ana Your monor. (21) ¢ tnere s
4 question of autnonty | think tre way
3 :122) 1St it - ANA W thinK -

~age 2617

" JUDGE NELSON 't vou nave ail
IS (2) DACKGrOUNG ana the recera wini
SNOW it aNA YOU Nave (3) an araer trom
e 10 0roguce. ana that oraer goes (4)
‘GNOrea. wny Can t you Simoly te! the
3oara that (S) tnose creumstances vou
canteven - cantoe () expected 10
'asmion anv meaningtul resoonse 1o tne
(7 Cen-Tex pecoie?
8) MR NORTON wWell Your =onor
' you were (9) 10 taxe that aporoacn
NSt DasiCally vinaicates ther (10)
strategy of disregara Because it
means that (11) uitimatety they gon t get
any sanction 1or just (12) siting cn thewr
nanas.
113) JUDGE NELSON You couig urge
the (14) Commission to reject thew
‘equest - the Boarg. (15) ratner
‘16) MR NORTON Wwell  thev eng uo

N G 10 the a8 A
wOUIO = it wOUIG DO - (18) T WOUIQ Not
0@ 8 very apoeanng osition to Nave 1o
119) 2rQUE that - t wou!d De 8 Pighry =
1200 JUNGE NELSON what1 m trying
2 getat(2n -
‘22) MR NCRTCN Let me suggest. if |
“!lqm

~age 2618

‘1) fthere s a question acout the
autnonty. 3"wav tnat (2) that can ce
‘es0ved 1910 taxe the action that we
are () suggesung And if they think
{Nat $ DEYONA YOur (4) autnonty. they
cantaxe an apoeaito tne Boarg ang (%)
Jet a resolution on it
%) JUDGE NELSON 1 wasgoingte
suggest (7) sometming aifferent. Say |
enter an orger requinng (8) oroguclon
witRin ONe weex  Angd if that weex
omes (9) ana goes ana you ve got
~OtNING. yOu then go !0 the (1C) Soare

*1) MR NORTCN Vayurmoner 'mat -

‘2) JUDGE NELSON Cvertre Scarc
100 =

"403.96. ST8 UNI.OlO_AC:IFlC *AERGER. OISCCVERY TCNFEIENCE

ivat .

‘3N MR NCRTZN Tratsouming 2=
<Sane funrer surgen ata e wne~
#@ &re yOu knNow '15) gesperatery -
18 JUCGE NELSCN Thepurarnct
naking one /* ™ simpie moten’ That
20esn1SouUng 3O - vou ve 31118 an
S2Ms Of lawvers iNvoivea there T "ats
~ota 19 signthcant -

0 MR NORTCN reailv =i gon?
wantto. (21) yOu xNOw Ccry 100 mMuc”
SuUt we 00 nave rust (22) extracrainary
aemanas in a very snor cerog of e

cage 2619

‘110 v 1O Cea) with the hinngs that Nave
oeen mage. (2) Ang that aporoacn
$E@emMs 10 M@ 1uSL 10, YOuU KNOW. (3}
vINGICate anc rewara tneir -

4 JUCGE NELSON' No itzcesn:

t grves (5} inem one more weex to
croguce the -

(6) MR NORTCN' whicn s a iot more
M han (7) !¢ 0LODIe WNO went -
‘cllowea tne ruies . filed (8) oDIeclOnS
‘led resconses raisea questons
Setore 19) Your moner Thev ve nag s
‘esSpoNg to mest ctnese (101 ora ot st
Nese same cLuestoONs aireadv  Ang
Imere s (11) ust - 1 uStturns evervining
$CSI08 QOWN !0 Say (12) tnat someone
wNO C1Sregaras ail of their congations
(13) gets a tree nae for anotner - still
anotner penca (14) Of tme ana ouUts us
NaVING 10 Geal wath - furtner (15) beming
the SCNeouIe 'n Ceanng with thewr
‘esnonse
(18) JUDGE NELSON' We. lettne
reCOra SNOw (17) that | gon ttmink | have
the authonty 10 DUt them (18) Out of the
case
(19) exercise 1 1n your tavor in the
oresent (20) circumstances. Given the
conversatons. the notice. (21) the
amount of me tnat s gone By | would
Suttnem (22 out of the case

age 2620
(1) 1 don't think | have the cower 10 Ao
tNat. (2) And that's a power that seems
10 be inthe Boara. not (3) me. Itsa
more araconian remeay. SO Senous
that | (4) think yOuU OUGNt 1O taxe it o the
Boarg () Now wnatcan ! go for you®
| can (6) cenainiy enter an orger wnich
<Ould De the oredicate (M) for sucnha
monon, 08 1t NEXt week Or in 2 few Cavs
or (8) whatever Given tne facttnat!
con tthink | have (9) the autnorty 10
tRrow 30Mecne Out Of the case (10)
anogetner wnat Next - wnNat wouia your
request be?
(11) MR NORTCN Waell. letme = |
tRINK two (12) vanations cn that. One
woulg Be that it yOu were to (13) enter
‘me orgeriratwe re seening ang tturns
cut (14 tnattne Boara conciuaes that

VU QIGN ! “ave that (19) autnonty. we
wOouIa run tre nSK of NOt getiNg the (16)

It1 @id have the autnonty. | would '

e/ "3l we re seeirT T 32
e TSKCAire egal SLesucr - e

secause ' twent L =1 accealanc

men e 20210 (*9) savs NO -

2% LLCSENELSCN . vececices
PN TV OWN 121) M InS  2en ~ave
‘e powe’3sC ROt I22) Going
382t = aswng you s tnere
anviries ‘egg

~age 262"

'} inanimatinatt can go”?

2. VR NORTCN Wel | sucoose
YOU CSLiS 1) Sreciuce them trem
TAKNG ANy IUNNEr NIAGS. whICh (4) |
IMINK 1S SIMEINING S OM Cf Jismissal
23N tR=Sw () wnetrer you wou!o see
as SUC.eSI1S tNe same 16) cuesticn of
autnonty
M ..SSENELSCN 2entxnow
whnere | Set (8) that entner it seems 3
~etne —ost! Can co uniess (9) you
nave scme otner ImIugNt 1S 10 enter an
sroer sreclng Srogucticn Ang
whether vOu want that orger (1Y) s ug te
/oy

‘2 V3 NORTCN *the orcer couic
SeCramea (') in sLCn a wav that
~OUIC ~St - N BroZuction (14) ane
‘230CT 30 WOUIG "3t MOOt Sur argument
IRatvou nag (15) tre authoriy to
2i3MISS tNEIr request 10r CCNAIIONS (18)
-/ we were 10 apoeal that. -

17 JUCGE NELSON You coula
200041 10 the (18) Boara ngnt now trom
my rynng that | Rave no (19) autnority 1o
Qismiss someone from a case | Could

201 then enter an oraer ana recrte that
wnatever (21) Oroceeqings occur unaer
that 0rger wnuId De without (22)

[l 10 your tnattnese
ceodie snould

Page 2622

(1) have oeen tNFOwn Out effective
100aY. (2) | WOUIQ NOt Say that YOu were
warved (3) anything or ovenaxen You
wil Rave a nigner (4) argument «f | enter
an orger 1o proguce and Mr. Craig ($)
ooMies UO matenal oy Fraay going to
ne Commission (6) saving Decause
you @ian t have t on Monaay. he
SNOUIS () have Deen tnrown out Of the
<ase retroactiverv even (8) thougn
vou ve gonten t Frigay (9) That s net
goINg !0 06 & gOOG Cackage to (10) seil
Butyou could try
(11) MR NORTON  Well. Your monor -
(12) JUOGE NELSON 11thg Cen-Tex
Ce0D!e (13) CONtINUE 10 GO what they ve
Qone. notNiNg will happen (14) They Il
1GNOre the oraer. And then vou Nave
1re (15) OreaICate 1o seex wnatever

renel vou want trom tne ('6) S0arg ov
wayv of Grawing negative interences

(17 Snuateraily cecianng that negative

nterences or (18) seexing renef Oy a

mouen (19) SO | SCN tkNCw what |

Pege 2618 t0 Page 2622
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than ;20) enter an craer
st orecy ‘N other worcs. once
2') you GeI**IM qiscovery overtne
IreSNCIC 1710 tNe (22) merts of the
<230, it SeeMS 10 Mme tnat § ' tne

-age
*; orovince ot 'ne Board. (2) Ang to ge
Sver trat t"resnoic anag stan (3 9

©4anauen on wnat -

2. JUDGE NELSCN we reuaxing uc
“=@ NOW (3) NG re0eaLNG CUISeIves.
ana 1 GoN L XNOW that we re (4) geming
anvwnere.

. MR NORTON No.tnis s justin
‘e'ms of (6) NOW yOu DNrase your view

~iln remecies rat 02121 1 the menms,
41 INOSE sSeem (O Me sancuons tnattne
3oarg Lu3tI 0 08 (5) IMDOSING, NOt Me
$i MA NCRTON Woulg it oe Your
“Q0NOr § view (7) tNat YOU wouid 2180
ack autnsrty it aner you () orcered
I%eM 10 re$S0N0 ~ Iet § Say Oy Froay
ana (9 thev 010 NOt GO $O that you
ISUI0 NCT At tNat DOINE (10) StrIKE tNe
‘eauest’?
1) JUCGE NELSON 1f you ve snown
me (112) sOMetning - is tNere anytning in
‘e Commission (13) Orgers in tris Case
‘Nat 300ress tne QuesLON of (14)
>ancuions’? | gon t rememoer anytning
*S) MR NCRTON 1 gontoeneve
anvining (16) tnere SO SoecHiCally. But !
MINK the - CecisioN (17 four autnonzes
YOur MONCS 10 eNtenain the ruie upon
18) all the -
119) JUCGE NELSON. Letmetinant. |
nave tne (20) hie nere. | Deneve. | see
that. | have autnority (21) for the
nanguNng of all giIscovery maners anad
‘AIAI (22) resolution of all giscovery
2i1S0ULes . | thINK we Ve

Page 262¢
11) gOne 0eyona a Giscovery Aisoute
IO the IMDAact of (2) Sancuons as they
MOActs ments. (3) AnG | GoN ttAinK |
nave that autnonty
4) MR NORTON' Well. Your monor.
NG ruie (S) that we re INvoKINg 1S pan of
neC (8 y rvies.
(M JUCGE NELSON: | ungerstana
tnat. (8) NOrmaily the tnal jJuege would
Nave autnorty to (9) IMDOSe SaNCuons.
Sut!'m a corrowea agent of the (10)

3o0ara nere. | think | have only 80 mucn |

autnorty as (11) the Boara nas gven
me. and | ¢c NOt NG an authory (12) 1o
mpose sancuons. Andicansees
randNg! oass (13) fOr them not wantng
mae ta/nave tnat authomty. (14) That
SugHLIc Ce thewr Dusiness. That (19)
30808 10 tNe UiiMate SNaoe nf the memMs
attne case. (16) It'y a dfterent guesuon
‘rom tne mecnanics of (17) discovery
ana the orviieges and the ouraens and
'Ne (18) reievance ana ail the cisoutes
we ve Nac. SO | aanere (19) 1o he view
‘nat1 gon tthink | Nave the autnormy 1o
20) 1/Mpose sancuons. acsent some
Commission expression 1o (21) ‘nat
effect

22) MR NCRTON
migntcea

Your monor, ths

~age 2625

~as thinking tnat an (7) que to
~P3LWe 1@ 08aING With NEre 1S INE (8)
a.inonty of magistrates (0 mane
‘ecommended aecisions (9) as
s 10 3¢ s. Ang
~OuId 1t DO (10) fair 10 Say that what you
~0uId D@ - INE view YOu (11) would Be
€207933ING WOUIG DO tNat - equivaient
'3 2 (12) reCOMMENAaLON for the -

*3) JUDGE NELSON. | wouic cenainiv
reCOMMEnd (14) that in tne
Z/ICUMSIANCES YOU VO OULINGa Nere.
'*§) COMODOrated Dy tNese re0eated
22AVersauons with this (16) oarty anc
£OrroDOorated Oy your ieners. | wouid

‘7 conainty recommena tne
~pOSMON Of SOME SANCUONS (18) UBON
‘=9 Con-Tex Raulink Limned/Soutn
Cnent (19) Rawroaa Comoany Limiteg
'sf tNeI re00atea Ignarng (20) of the
4108 Of the game of giscovery n this
zase. (21) I | Nag the COwer 10 IMOOSe
‘~em, | would (22} /Moose them | cont
ink | 90. DUt | will cenainy
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(1) recommend that the Boara impose
them. Ang you Nave & (2) recora of my

" saying that.

3) MR.NORTON Okay
4 JUDGE NELSON  Any other

3uestons?

() MR.NORTON: No. Your monor

A NSL (0) event. | tRINK the - we LAIKeO
acout Friday. | think (7) that s an
4COroPNate Ceac!ing to IMpose for (8)
re300NSes. AN we |l Nave 10 Waxe 1t
from there.

9 JUDGE NELSON: So) would
nereDy arrect (10) tne Cen-Tex Rauinx
umaea/South Onent Aairoad (11)
Company Limnea to respoNa 10 the
appucant's first (12) set of
INErrogatones ana request for
groducuon of (13) documents dated
February 26, 1996. ang 10 res00NA DY
14) = I'M tryIng 10 think. Whattime 1s 1t
n Oailas? (15) They re two NOurs sanier
nan we are?

(16) MR NORTON Qne nour sarmier
(17 JUDGE NELSON: Cne nour
afterent? So (18) ‘ets say S.C0p.m
Zalias bme on Friday.

(19) MR, NORTON: Soit's ciear, Your
Nom -

(20) JUDGE NELSON Ana such
re300N3 @ SNAI (21) CONSUUte
‘ransmimal of 1N response 10 Your
sthce (22) at Harxns Cunningnam Cy
‘ax Or overmant cenvery
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1) S@fVICe ANG you SNOUIC Nave that
‘eS00ONSe Ov. attne ') latest. 7.CCo.m
Zastern tris coming Frigay.
3) MR NCRTON Angustsots
Ci0ar. & (4) reSOONSE. | take it Means
'e3PONG N 1yl NOL a raf ($) of
soiections. They ve wavea - tne ime
‘31 (8) ODIECUONS IS 1ONG DASL.

M JUCGE NELSON. 1 gon tknow
thati can say (8) that.

9) MR NCRTCN well. Your monor,
that wouid (10) 0@ =

1) JUCGE NELSON | m just saying
thatthey (12) Nave 10 maxe a xing of
reSDON3E everycne ¢ise Nas Deen (13)
naking

(14) MR NCARTCN Your giscovery
Fuigennes (15) &, eCihically require ail
SOIECUONS 10 T SLatea (16) within fve
Zays. ANG that s wnat everyone eise
nas (17) ceen GOING. ANG tNey ~aven t
20ne eventnat Ang ! (18)think ata
MINMUM tne reSOONSE OUGNI 0 30 a

19) SUDSLANtive reSOONSE. NOt A
300N @ full Of (20) ODIECUONS.

21) JUODGE NELSON. Lets saytnatt
2an 0e (22) wnatever respON3e they
~antto maxe Ang if there are

-age 2628

(1) ODJECUONS . tNEN we Nave & SCNeduis
conterence Fnaay (2) the 12th, |
ceneve. concerming other maters,
cont (3 we?

(4) MR NORTON. Thatscorrect. yes.
(5) JUDGE NELSON: And ! wiilagato
tnat (6) agenca on the 12t any
ciIscovery aisoules then (7) outstanaing
with reference 10 the response of the
Ceon- () TewSouth Onent Rairoac -
wnat's thewr other name? (9) Cen-Tex
Aaillnk L South Onent R
Company (10) Limited. So i there s
SOME reSOONSS. we CAN SXAMING (11) 1t
attnatume

(12) MR NCRTON. Your Monor. that
SUls Us In (13) - as if they Naad - they re
N NC WOrse DOSILON than (14) f they
nag aone evenntning properny. Ang we
are (15) severey OrejuaICea that way
cecause they can file, (16) you know.
SDIECUONS (O everylNiNg ANG we won !
06 (17) aDie 1O J6t 2 rE300NSE UNtil the
12th. (18) They nave naad repeated
opponuUNMes 13 (19) file oDjecuONS.
The ruies impoose a frve Gay hmn (20) tor
very gooa reason to get 0bjecuons
2190 30 they (21) Can DO ruled On

£ OMOtY 30 tNe SUDSIANTIVE respoNse
(22) can come within the 15 day penca

' that'4 spe~mec

-age 2659
(1) ynaer the ruies anad the guidennes
(2) AN 10 cermit them still 10 0 a0I8 IS
(3) raise ODIECUONS At tNIS 12t Cate s
10tally (6) INCONSISIENt With the Curcose
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a—
AN IPTLE 31 INE ‘LIS 1S) -
6 UCGENELSCN Mavoethev
Save maenal (7) 10 turr over

6 MR NORTON weil fthev re adie
‘0 Maxe (91 ovjeCUCrs | Can - Gven
INeIr §O0roacN 10 Qate ' 1C) woulg Be
Zonfigent that we  see 00:ecuons
‘3LNE’ ¢* 1 tnan matena

‘A JUCGENELSCN “renwe
adaress (e (13) coiections

‘4 MR NORTON  vour moner me
IME 1O 8iSE (151 OOIRCUONS was CacK in
Feoruary Thats wnat evervone (16
€138 IS ! they 0ian ( raise the
2016CTONS then (171 they SNOWIC De
2 nave q any ns

181 JUCGE NELSCN wWael | seethat

S0t (19 WNat is you want me 10 G0
nen? You~

‘200 MR NCRTON _ustto maxe ciear
'21) JUCGE NELSON - orgera
‘esponse ana ! (22) iQ. aNG vou say
‘nal § NCt 200Q enauan
age 2630

‘) MR NORTON No.ne.no :just
want 1o (2 clanty that respoonse means
substanuve resoonsae. (3) Qocuments
ang information, not ociectons. The

1IM@ (4) 10 r2:13€ OD(ECUANS DASSEA DACK .

2N the Deginming of (5) March. a montn
2Q0. Ang ey cant come i now (8)
1213iNG ODjECUONS Nt they COUIC ana
SNOWIO Pave (7) raisea then

18) JUCGE NELSON ! seeyour
argument

9) MA NORTON It would S ¢ totally -
1{10) wouid D@ Grossty untair to us o
‘SBVE US IN N (11) DOSMON where they
Can - aner \gnonng repeateaty (121 tne
ODIQANONS 10 respONa. aNG re0ealeqly
QRONNG (13) the lefters anC say that
INGY 18 QOING 10 folow U ~ (14) 10 D@
aDI9 10 COMe 1N ang give sometMing
CINEr INAN (15) COMOIete re300NIEE ON
N MeMS ano SuUOSLANCE ~
116) JUCGE NELSON' what f we 1010
NeM 10 (17) SROW LC nere on ADn!
2

18) MR NOATON vour monor wnat
O WANT -

19) JUDGE NELSON | ve aireaoy
‘ecommenced (20) some Ciscovery
Sanchon 11010 you | gon 1tk | (21)
Nave 1he autnority 10 1ssue one | m
oroenng them 10 (22) respong. And the
‘actinat s late ang tnev snouid

D.q. ﬁ)!
1) Pave 1e300NCRC sarner. thal's all the

2re0ICALe 107 (2) wny therg Cugntic Do a |

Sancuon /mposeq. ! ! nag (3) the
autnhonty. ) a impose one (4) Buticent
«NOW WNat e13@ | Can Q0 NOw

5; MR NORTON we! Itmirxns
SIMPly. (6) Your roncr Ang ! iminx 3N

YOU NAVE 1O INCICaLe I8 (7) tRaL tNeIr rert
'S MaKe O0IGCUCNS 10 the DarmICUIAr (8)
reQUESt Nas DASSEC Decause tnev
<1GN 1 Q0 111N & (9) umery tasnion ane
20IECTIONS 3rP waivea ANG tney (10)
~ave 10 1eSCONC 1T the request witmoL!
Solections (11) ! suspect on a ot of
1NeM they re not (12) GOING 1O = they
SON t have anv cocuments
43 JUDGE NELSON Aretney a sman
soerator?
'14) MR NORTCN Well they re -
*%) JUDCZ NELSCN Lxeaone
oerson office?
'16) MR NORTON |gontxknow They
*JNSOMe (Y7 raurcads. | SoNt xNOw
nOwW Many 0e00!e they Nave. (18) Syt
ney run a C3UDIe Of different ranrcacs
ana they (19) are seexing significant
tracxage ngnts over oans of (20) the
aopicant s nes in vanous pans of
Texas. (211 1 mean. it s NOt LNy renel
(Ratiney re (22) seening rere 1 1s very
sgrificant Ang itis

~aQe 2642
11 1MPOSING ON US 3 very sudStantal
syrgen o iy 10 (2) resoong -
3) JUOGE NELSON. wWhygon tyou
200e8i from (41 my ruing thatt gon ¢
nave the autnonty (0 iMoase (5)
sancuons?
®) MR NORTON Waelil { cantsay
what we il (7} 80. { Nave to Consuit with
my client, DUt we May weil (8) QO that
9 JJOGE NELSON Youcauld do
INat QuICKly (10} Ang # the Commussion
reverses. tnen we nave some (11)
guigance an it.
(12) MR NCRTON: Do ~ snouia we
crecare -
(13) JUCGE NELSCN: ! gentxnow
that these (14) 0800!e realze the
SeNcusness of the situation (15) they re
n nere. Do they nave lawyers?
(18) MR NORTON: Well | gon t xnow
whether -
(1" JUDGE NELSON: itisntatly oy
nigm (19) v
(19) MR NORTON No. 1t -
(20) JUDGE NELSON: Oc thev nave
money. 00 (=eY (21) have equioment?
(22) MA NORTON' Yes

~age 2630
(1 JUDGE NELSON Dgthey -
(2) MR NORTON They run raurvacs.
| can (3) ShOw you where they arg intne |
map. !
(4) JUDGE NELSCN: !f t's just some
lf1e ($) pnaney thing, then wnat go you |
even care aoout tnem?
18) MR NOATON' They runrairoad
unes that (7) go rom gver nere irom
Pre310i0 10 ~
8) JYDGE NELSON weil tneresa
ingthere (9)!tsavysoen it SP -1 cant
reagd it it 8 30 smait (101 SQRY

11 MR NORTCH,
' JSSQENELESN
stang te”?

13 MR NORTCN 3outn Crient

e JUCSENELSCN “ratstner
‘anroag”®

(18) MR NCATCN They run over nere
angtnen 118 tne Cen.Tex rurs 1rom « &
Cantreas 1 - Srownwooe (7 sver
‘nrougn Fon wonn

(18) JUCGENELSCN “~atsavs CT2
(19) MR NORTCN Yean 'rats -

120) JUCSENELSCN Tratsine
Cen-Tex?

21 MR NCARTON Cen.Tex 0 Fon
Nomh  ANg 122) tNev re seexing Stner
~gms -

~re 23S
Nratzces tnat

~age 2634

1 JUCGENELSCN Sctnevvegota
‘auroac (21 that runs trom “on wonn
Texas soutnwest IS the 13) Mexican
sorger

4 MR NORTCN Thatscorrect
And thev e (S) seexing iracxage ngnts
@ .CGENELSON Angtnevown -
(N MR NORTON - neast Texasto
8) Texarzana

@9 <LCGENELSCN Ailngrt. 3o they
00K (10 K@ & SUCSIANLAI enough
aute.

(11) MR NORTON On.yean

(121 JUCGE NELSCN Atieaston
caper. Al (131 ngnt, | m gong to grant
YOur reauest tor - | m (14) GOING 10 SaY
that thev ve - their CONAUCt $a far (15)
constitutes warver of CoeCtions. and
that wnat (16) they ve got 10 Co now s
angwer tne interrogatories (t7) and
Progucs the aacuments (181 if they ve
got anv Jusiness tnat they want (19) to
CONAUCt DefQre me. | I be nere on Adnit
the 121N (20) ana you !l D@ nere. ¢
assume. on Apnithe 12th -

(21 MR NOATON ! m atraia 30

(22) JUDGE NELSON - on other
marsry. ana

Fage 2635

(1) ' Do hapDYy 10 Near trom them then

a3 10 wNat's (2) going on in trug
tuavon

(3) MA NORTCN Shouic we orecare
anoraer -

/(4 JUDGE NELSON Treyougntto

e acvisead (5) 1nat they re Dener
representea by counse! A they can (6)

| Pirg One or Nave one Ang 4 not, we

can cenamnty () talk to Mr Craig or
whOGvVEr N raIrcaC wams 12 (8) seng
here. Will you see inat they get a cooy
of thig (9) ranscnor”

(10) MR NORTON Yes ! was thinuing
hat it (Y1) miIgnt expecne 1”'"gs 10
2repare an orcertnat we (*2) 234G get
$IGNEC aNQ 32N QUI ICTAY Iust BCING
cown(1d) -
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16 JUCGENELSON 1 m not sure ~@re cONCiucec '8 at 'S S6am
mecnaniCaily (15) wnetner it woulg

SeCause | ININK tNAT an oroer nas 1o (16)
$0 frum nere over to the Boarg wnicn
tnen 1ssues
(17 MR NORTON  wWell -
(18) JUDGE NELSON ' m wiingte
Sonsiger (19 one
(20) MR NORTON Let me consuit witn
my (21) COHEAQUES. if we think -
122) JUDGE NELSON You may
oreoare an craer if

7398 2636
(1) YOU want me 10 sign it ang oning 1t
over | 1ioe2) nere. | m neanng orai
argumaent s anernoon cn an (3) il
pipelng case -
(4) MR NORTON Okay
5) JUDGE NELSON - ntmis room
AnG you (6) can just waik in ang ! |l see
YOU aNa Know wnat you ‘e (7 here tar ¢
that's wnattis
(8) MR NOATON Verygooa
19) JUCGE NELSON igont
QUArantes | Il Sign (10) it UNIesS | ke it
outyoucan-
(*1) MR NORTON' | nave every
configence that (12) that weuid 0e the

case.
(13) JUCGE NELSON: mave «t tainy
refiect Our (14) GISCUSSIONS Nere. |f
there 18 NG Oraer. NN 4's UD (15) 10 you
f yOu want to send this transcnpi to the
Cen- (16) Tex Raillini/South Orent
Rairoas Company. Dothey (17) have a
fax macnine?
(18) MR NORTON" Yes.
(19) JUDGE NELSON: You ve sent
them faxes (20) betore?
(21) MR NQRTON' Yes. tney @0
(2 JUCGE NELEON: Anngnt. So
you mav want

Page 2637
(1) 10 sena them the transcnot 30 that
they get a feel (2) for wnat's going on
ANd then the cnNOICE 1S (NAIrS.
(3) MR NORTON: Thank you Your
Honor
(4) JUDGE NELSON: You canignore
tRINGS, aNa ($) yOU umimMatery ena uo
Pay{Ng a Once. i this company (6)
costinues cown that route. they may
hawe to pay that (7) price. (8) All ngnt,
tRat conciuaes this proceeding. (9) It
yOU Rave an orger you want (o Drecase
and bnng it (10) arounda. | will tAke &
100K &t 1t tris ahernoon. If (1) you
QeCI0e OtNerwise. SIMOly deal win the
transcnpt
(12) MR NORTON. Thanx you.
(13) JUDGE NELSON: Soin any event
| will 3@ (14) yOu ana all the others |
guess. atthe next (15) conference on
Aonithe 1220 That conciuges tnis (16)
procesaing
(17) (Whereupon. the proceedings

NEAL R. GROSS & CQ.. INC. Page 2635 (o Page 2637




HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 £ ~3-7600
FACSIMILE 202 973-7610
WRITER'S DIRECT DIAL 1800 ONE COMMERCE SQUAREL

2008 MARKEY STREEY
(202) 973-7605 PHILADELPHIA, PA 19103-7042

218 851-6700
FACSIMILE 2!S 881-8710

March 20, 1996
v FACST

Mr. James Craig

South Orient Railrocad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Doacket No. 32760, Union Pacific corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Craig:

Following up on our telephone conversation ;oday, here
is a copy of the discovery served on Cen-Tex/South Orient on
February 26, objections were due March 7 and answers March 12.

f Please contact me or John Bulgozdy (ext. 7617) as scon
as possible about this.

Sincerely,

,/7 &¢7

y 4

i C-/ﬁ'/’/j e Sl
Gerald P. Norton
Enclosure

cc: Arvid E. Roach, II
The Honorable Jerome Nelson




HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, ©.C. 20036-1609
202 373-7600
FACSIMILE 202 973-7610
NRITER'S DIRECT DIAL 1800 ONE COMMERCE SQUARE

2C0S MARKET STREET
(202) 973-7617 PHILACELPHIA, PA 19103-7042

215 851-6700
FACSIMILE 215 8S5)-6710

March 26, 1996

VIA FACSIMILE

Mr. James Craig

South Orient Railroad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Docket No. 32760, Union Pacific Corp.,

et al. -- Control & Merger ~- Southern Pacific
corp. . et al.

Dear Mr. Craig:

This will confirm our telephone conversation yesterday
concerning Applicants’ discovery that was served on South .
Orient/Cen-Tex and TRL. As I confirmed, Applicants served this
discovery on Februarv 26, 1996. Neither South Orient/Cen-Tex nor
TRL filed any objections by March 5, 1996 as required by the
Discovery Guidelines. Neither South Orient/Cen-Tex nor TRL filed
any responses on March 12, 1996, as required by the Discovery

Guidelines. We had previously brought this to your attention in
two letters sent last week.

The purpose of my call was to determine when Applicants will
pe served with responses by South Orient/Cen-Tex and TRL. In
response, you stated that these parties had ignored Applicants’
discovery because, in your view, applicaints should wait to see
what the parties filed on March 29th. When I reiterated my
request for some estimate of when Applicants would receive

responses to discovery, you stated that you would take it under
advisement and get back to me.




HARKINS CUNNINGHAM

James Craig
March 26, 1996
Page 2

I am waiting for your response. If discovery responses
are not forthcoming, Applicants will seek all reasonable and

appropriate remedies for the inaction of South Orient/Cen-Tex and
TRL.

Sincerely,

%ﬂ Vg
ohn B. Bulgoz

cc: Arvid E. Roach, II




HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET., N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610
WRITER'S DIRECT CiAL 1800 ONE COMMERCE SOUARE

2008 maRxKLT STRECT
(202) 973-7617

PHILADELPHIA, PA 19103-7042
218 851-6700
FACSIMILE 2!S 851-6710

March 29, 1996

VIA FACSIMILE

Mr. James Craig

South Orient Railroad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
corp., et al.

Dear Mr. Craig:
d

This will confirm our telephone conversation today
concerning Cen-Tex/South Orient’s failure to respond to
Applicants’ discovery. Cen-Tex/South Orient has neither
objected, nor responded, to Applicants’ discovery. This complete
omission to cbey the Surface Transportation Board’s ("STB")
discovery guidelines is inexplicable.

During our ceonversation today, you gave as various reasons
for your failure to respond that you had not seen the properly
served discovery requests until a few weeks ago, and that you had
just read today the STB’s decision on the appeal from Judge
Nelson’s March 8 rulings. However, Judge Nelson’s rulings
clearly provided for some discovery to go forward.

One of the 1tems sought by Applicants’ discovery requests 1s
all computerized 100% Cen-Tex/South Orient traffic data/fo; 1994.
See Doc. Reg. 25. As I reiterated emphatically today, it 1S
critical that Applicants receive any and all tratfic data from
Cen-Tex/South Orient. Under Judge Nelson’s rulings, such data

should be served no later than April 1, 1996.




HARKINS CUNNINGHAM

James Craig
March 29, 1996
Page 2

In an effort to obtain responsive information, I asked when
Applicants would be provided with 100% traffic data. You stated
that you would wait until Applicants re-filed discovery, and
provide responsive information "in the normal course." When I
indicated that this is not the substance or effect of Judge
Nelson’s rulings, on traffic data, you stated that you would take
a look at Applicants’ discovery today, see what we were
requesting, see what is available, and "go from there." When I
asked how long it would take for you to gather traffic
information, you said that you did not know, and you would get
back to me on Monday or Tuesday with an estimate of time. I
requested that you respond no later than Monday, April 1, 1996.

You shovld be aware that the ALJ clearly required responses
to certain discovery requests on April 1, 1996. The ALJ has also
provided for expedited responses to additional discovery. To the
extent you are seeking to rely on the March 8, 1996 order, you

should be aware of its provisions.

We appreciate all efforts to expedite production of
responsive information.

Sincerely,

%{_ /g s
/
~-“John B.

Bulgozd

Enclosure

cc: The Honorable Jerome Nelson (w/enc.)
Arvid E. Roach, II, Esqg. (w/o enc.)
David L. Meyer, Esg. (w/o enc.)
Paul A. Cunningham, Esqg. (w/c enc.)




HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610
WRITER'S OIRECT OlAL 1800 ONE COMMERCE SQUARE

2008 MARKET STREEY
(202) 973-7617 PHILADELPHIA, PA 19103-7062

218 85:-8700
FACSIMILE 215 881-6710

April 2, 1996
VIA FACSIMILE

Mr. James Craig

South Orient Railroad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Docket No. 32760, Union Pacific Corp.,

et al. -- Control & Merger -- Southern Pacific
corp.., et al.

Dear Mr. Craig:

This will confirm our telephone conversation earlier today
concerning the discovery hearing to be held tomorrow, April 3,
1996, on the failure of Cen-Tex/South Orient to respond to
Apglicants' discovery. You confirmed that you had received a

copy of our April 1 letter to Judge Nelson, and that you were
aware of the hearing.

I asked again if Cen-Tex/South Orient would provide :
responsive information, but you were unable to answer and said
you would consult your principals and get back to me.

Not having heard further, we will be advising Judge Nelson

that it will evidently be necessary to proceed with the hearing
tomorrow.

Sincerely, 2

Voo 4

. Bulgozdy

Arvid E. Roach, 1I, Esq.
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HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610
W~RITER'S DIRECT DlAL /800 ONE COMMERCE SOQUARE

2008 MAAKET STRECT
(202) 973-7608%

PHILADELPHIA, PA 19103-7042
2'S 851-6700
FACSIMILE 215 851°6710

April 1, 1996

VIA FACSIMILE

The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

888 First Street, N.E.

Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Qfar Judge Nelson:

/ This is to confirm our advice to your office this

afternoon that we are deferring our request for a ruling on the
issue concerning the duties of associations to seek responses
from their members, which had been tentatively scheduled §or
hearing on April 3 at 9:30. That issue can be addressed if
necessary at the hearing tentatively set for April 12.

However, we regrettably must ask for a ruling at the
April 3 hearing concerning the repeated failure and refusal of
Cen-Tex/South Orient Railroad ("Cen-Tex'") to respond to
applicants’ discovery requests.

Our first set. served February 26, 1996, included
requests specifically tailored to Cen-Tex, as well more general
requests served on other parties as well (Exhibit A). Cen-Tex
(1) served no objections (within five days or at all) as required
by Your Honor’s discovery guidelines; (2) served no responses
(within 15 days or at all) as required by those guidelines, and
(3) did not move for a grotective order or join in any motions
filed by other parties concerning similar requests. Applicants’
letters of March 13 and 18 to Your Honor noted the failure of
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The Honorable Jerome Nelson
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Cen-Tex to respond as an issue to be addressed at the hearing on
March 20, at which Cen-Tex made no appearance.

Immediately following that hearing, as suggested by
Your Honor, applicants contacted Cen-Tex and again advised them
of the need to respond. Yet Cen-Tex has not done so and has made

no promises or representations about when or to what extent it
will respond.

Oon March 29 Cen-Tex filed a request for conditions
(Exhibit B). In that filing Cen-Tex opposes the merger and seeks
trackage rights, includi.ng over the SP main line between Sulphur
Springs, Texas, and Texarkana, asserting broadly:

We believe the trackage rights settlement between
UPRR/SPR and BN/SF (BN/SF-1) will not adequately
address the reduction of competition in Texas, but will
create a Class I railroad duopoly to the detriment of
Texas shippers, and Class II and III rail carriers.
Cen-Tex/South Orient, therefore, opposes the merger of
UPRR and SPR unless the approval of the merger is
conditioned whereby tlhe applicant is required to
negotiate certain trackage rights. (p. 3)

The unwarranted refusal of Cen-Tex to respond is
hinderinq applicants in preparing their rebuttal. Cen-Tex should
bée ordered to respond in full, without objections, to all of
applicants’ requests by delivery to applicants’ counsel by April
8 (and to document request 25 by April S), or else face having
its conditions request stricken, or being precluded from offering
evidence or comments.

=X

2} i
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7 Gerald P. ! rton * :

Yours truly,

Enclosures

James R. Craig (without enclosures)
Restricted Service List (without enclosures)
surface Transportation Board (without enclosures)
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HARKINS CUNNINGHAM

ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET. N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACS'MILE 202 973-7610
WRITER'S DIRECT DIAL 1600 ONE COMMERCE SOUARE

(202) 973-7617 2008 MARKET STREET

PHILADELPHIA, PA 19103-7042
215 851-6700
FACSIMILE 21S 8851-8710

April 3, 1996

VIA FACSIMILE

Mr. James Craig

South Orient Railroad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
corp., et al.

Dear Mr. Craig:

I have called twice for you today and not heard back.
This will confirm my message left with your secretary earlier
today. At the discovery hearing .ield this morning,
Administrative Law Judge Nelson ordered South Orient/Cen-Tex to
réspond in f :11, without objections, to the discovery requests
previously served by Applicants. The Judge ordered that

Applicants must receive responses no later than 7:00 p.m. E.S.T.
on April 5, 1996.

In the meantime, you should be aware that Judge Nelson
also said that the failure of Cen-Tex/South Orient to respond
would justify striking or dismissing their request for conditions
1f he had the authority to do so, that the Board should take such
action if requested, and that if they respond to the requests
pursuant to his order that would not necessarily preclude the
Applicants from obtaining such relief from the Board.

Judge Nelson had initially thought he might issue an
order, but has been on the bench in another matter and asked that
we advise you of his ruling and seni you a copy of the
transcript, in lieu of an order, when it becomes available.
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James Craig
April 3, 1996
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We look forward to your prompt response to Applicants’
discovery.

Sincerely,

Wug.

John B. BulgoZdy

cc: The Honorable Jerome Nelson
Arvid E. Roach, II, Esq.
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HARKINS CUNNINGHAM
ATTORNEYS AT LAW
SUITE 600
1300 NINETEENTH STREET, N.W.
WASHINGTON, D.C. 20036-1609
202 973-7600
FACSIMILE 202 973-7610
WRITER'S DIRECT OlAL /800 ONE COMMERCE SQUARE

1202) 973-760% 2008 MARKET STREET

PHILADELPHIA, PA 19103-7042
218 851-6700
FACSIMILE 21S 881-6710

April 4, 1996

VIA FACSIMILE

Mr. James Craig
South Orient Railroad
4809 Cole Avenue
Suite 350, LB 126
Dallas, Texas 75205

Re: Finance Docket No. 32760, Union Pacific Corp.,
et al. -- Control & Merger -- Southern Pacific
Corp., et al.

Dear Mr. Craig:

Attached at Judge Nelson’s direction, in lieu of an
order, are pp. 2626-27, 2634 of the transcript of the April 3,
1996, hearing, where he ordered responses to applicants’

discovery requests, with no objections, by 5:00 p.m. C.S.T. April
5, as we advised you yesterday. Because if its length, we are
sending the rest of the transcript by overnight delivery, but
will fax the balance if you request.

Sincerely, .

< Gerald P. Norton

cc: The Honorable Jerome Nelson (without enclousures)
Arvid E. Roach, II (without enclosures)







N L O

Pége Count___3
/J«pr oz

N

BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760

UNION PACIFIC CORPORATICN, ET AL, CONTROL AND
MERGER OF SOUTHERN PACIFIC RAIL CORPORATION, ET AL

PETITION OF ARCHER DANIELS MIDLAND COMPANY
TO BECOME A PARTY OF RECORD

Archer Daniels Midland Company
4666 Faries Parkway

P.0. Box 1470

Decatur. Illinois 62525

By Scott A. Roney
Attorney

Dated: January 11, 1996




BEFORE THE

SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760
UNION PACIFIC CORPORATION, ET AL, CONTROL AND
MERGER OF SOUTHERN PACIFIC RAIL CORPORATION, ET AL

PETITION OF ARCHER DANIELS MIDLAND COMPANY
FOR PARTY OF RECORD STATUS

Archer Daniels Midland Company ("ADM"), a Delaware Cg{poration
says that it is aﬁ agribusiness engaged in the handling,
processing, and distribution of grain, oilseeds, and direct
products thereof in the domestic and world markets. ADM petitions
this agency for party of record status. On October 10, 1995, ADM
notified the . Interstate Commerce Commission (*ICC") of its
intention to participate and of its request to receive copies of
all pleadings, orders, and notices. ICC allowed non party of
récord status as ADM did not meet certain Commission requirements

/
codified at 49 CFR 1104 to achieve party of record status. ADM is
complying with the above referenced service requirement as detailed

in the attached certificate of service and requests that it be

allowed to participate as its interests may require and to receive

copies of all the applications and all supplemental pleadings,

decisions, and notices filed in this proceeding. P

Respectfully submitted,

Scott A. Roney




CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of January, 1996, I
submitted the original plus twenty (20) copies and a 3.5 inch
floppy diskette formatted for Work Perfect 5.1 of this petition
upon the Surface Transportation Board, 12th & Constitution Avenue,
N.W., Washington, DC 20423, and one (1) =opy upon the following by
overnight delivery:

Arvid E. Roach II, Esqg.
Covington & Burling

1201 Pennsylvania Avenue, N.W.
Washington, DC 20036

Paul A. Cunningham, Esq.
Harkins Cunningham

1300 Nineteenth Street, N.W.
Washington, DC 20036

Administrative Law Judge Jerome Nelson
FERC

888 First Street, N.E.

Washington, DC 20426

Michael McBride, Esq.

Le Boenf, Lamb, Green & MacRae
Suite 1200

1875 Connecticut Avenue, N.W.
Washington, DC 20009

John H. Le Seur, Esqg.
Slouer & Loftus

1224 17th Street, N.W.
Washington, DC 20036

Richard D. Fortin, Esq.
Donelan, ~Cleary, Wood & Moser
Suite 750

1100 New York Avenue, N.W.
Washington, DC 20005

John R. Molm, Esq.

Troutman Sanders

€40 N Building

601 Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott A. Roney
Archer Daniels Midland Company




