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Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
1925 K Street, NW 
Room '711 
Washington, DC 20423 
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Put>lic Rscxird 

Re: Finance Docket No. 32760 (Cub. -Wo.21)-, Union 
Pacific Corporation, et a l . - - Control and Merger 
-- Southern Pacific Rail Cortoration. et ai. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned proceeding are the 
original and twenty-five (25) copies of the Joint Petition of The 
Burlington Northern and Santa Fe Railway Company suid R.R. Donnelley 
Sc Sons Company for Enforcer.ent of Merger Condition (BN/SP-81/RRD-
1) . Also enclosed i s a 3.5-inch dis.. containing the text of the 
Joint Petition in WordPerfect 6.1 format. 

I would appreciate i t i f you would date-stamp the enclosed 
extra copy of this filing and return i t to the messenger for our 
fi l e s . Thank you for your assistance. 

Sincerely, 

Erika ̂  .^Jones 
Enclosures 
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BN/SF-81 
RRD-1 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

- CONTROL AND MERGER -
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY. ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY. SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

JOINT PETITION OF THE BURL5W&T0N NORTHERN AND 
SANTA FE RAILWAY COMPANY AND 
R.R. DONNELLEY ft SONS COMPANY 

FOR ENFORCEMENT OF MERGER CONDITION 

Pursuant to Decision No. 44 and Decisk>n No. 72 in the at}ove-refierenced 

proceeding, petitioners The Buriington Northern and Santa Fe Railway Company 

("BNSF")- and R.R. Donnelley & Sons Company ("Donnelley^ petition the Surface 

Transporiatk>n Board ("Board") fbr enforcement of the transkjad conditton.̂  In Decisbn 

No. 44 in this proceeding, the Board imposed a conditkm provkiing BNSF access to any 

^ The acronyms u&ed herein are the same as those in Appendix B to Decision No. 44. 

y In Decision No. 72, the Boani stated that "any beneficiary of tbe Decision No. 44 
conditions has the right to seek relief fixxn the Board if it believes that these MHiditions have not 
been implemented in a manner that achieves their con̂ )etition-preserving objectives.'' Slip op. 
at 8 (footnote omitted; emphasis added). See also id. At P n.^ (**We wish to clarify that shippers 
have rights under the BNSF agreement becauae we have uapoami the terms tfiereof as a cmidition 
of the merger. * * * [S]hippers have recourse to the Board for enforcement of the merger 
conditions."). 



new transload facility located on a UP-owned or SP-owned line over which BNSF 

received trackage rights. See Decision No. 44, slip op. at 106. 145-146; see also 

Decisk)n No. 61, at 12. Pursuant to this condition, petitioners seek an order stating that 

a ^dlity at Spari(s, Nevada, which Donnelley intends to use to transfer paper products 

from rail to truck for shipment to its Reno, Nevad& commercial printing plant, is a new 

"transload facility' that may bm served by BNSF via the trackage rights granted to it in 

this proceeding. 

The fadiity is kxated in Spario and. although it has physteal access to a raii spur, 

it has not received or shipped fr tight by rail for at least the past four or five years. 

(Sketches of the fadlity and the adjacent tradcage are attached to the Verified Statement 

of F E. Kalb (hereinafter "Kalb V.S.). whk:h is attached to this petitk>n.) Thus, the tradt 

adjacent to the fadlity is dormant Kalb V.S. at 6. The donnant track is connected to 

an SP line over whrch BNSF received trackage rights in this proceeding. !:l. at 6; 

Verified Statement of William J. Staab (hereinafter 'Staab V.S.") at 1 (attached hereto). 

Prevk)usly. Rubbennakj Cleaning Products. Inc. ("RubbermakJ") used the structure 

to warehouse its products. whk:h were tnansportad to and from the fadliiy solely by truck. 

Id. at 5. Under the proposal for use of the fadlity as a transk>ad. Sprint Inc. ("Sprint") 

will lease space prevtously occupied by Rubbermakl and will provkte new transfoad 

services to Donneiley. transfening rolled paper stock brought to the fadlity by rail to 

motor carrier fbr movement to DonneUe/s commerdal printing fadlity at Reno. Id. at 3-

5; Staab V.S. at 2-3. Converskxi of the warehouse to a transtoad fadlity will involve new 

constructkm to accommodate rail traffic directly into the fodllty. Kalb V.S. at 4-5; Staab 



V.S. at 3. The trudc segment of the proposed transtoad move wiil be fourteen miles. 

Kalb V S. at 5; Staab V.S. at 2. 

Because the rail track leading into the fadlity has been donmant for four to five 

years, and because the fodlity will now be used to transtoad products and, thus, will 

require conversion to accommodate this new use. the fodlity will be a new "transtoad 

facility' under the conditton imposed by the Board. Accordingly, BNSF shoukl have 

access to the new transk>ad fadlity at Sparta. However, UP has taken the position that 

BNSF shoukf .lot have access to the facility because the fadlity is an existing fodlity that 

received rail service in tiie past Kalb V.S. at 6-7. Petitioners BNSF and Donnelley, 

therefore, ask tiie Board to enforce ttie ti^nstoad condition by ordering that UP allow 

BNSF access, under ttie conditions imposed in Deoston No. 44. as clarified in Decision 

No. 61, to the proposed new ti^nsload fadlity at Spartct. 

gAgKORQUNP 

The Sparics facility was leased to Empire Brush, Inc.. on November 1,1993. Kalb 

V S. at 5. When Rubbermaki purchased Empire Brush, Inc., on January 2. 1995, tiie 

lease was assigned to Rubbermaki. Id. Rubbermakj, whk:h used tiie fodlity as a 

warehouse, moved out during June 1937, alttiough its lease runs until Od; 3ber 31,1997. 

U. 

Alttiough ttiere is track connecting ttie fiadlity to SPs line, neittier RubbennaM nor 

the ottier tenants of ttie fodlity have utilized rail servioe for at least four to five yeare. 

Kalb V.S. at 5-6. Instead, ttie fadlity has been used as a warehouse served solely by 

trucks. Id. at 6. 

mpmiUmm 



Under ttie plan fbr converskxi and use of the faality, the existing stiijcture will be 

converted for use as a paper transloading facility serving Donnelley's printing plant in 

Reno. Kalb V.S. at 3-5; Staab V.S. at 2-3. Converston will invoh/e consttuction of ttiree 

new ioors for unloading rail cars and ttie modification of ttiree existing doore to 

accomi .iodate ttie delivery of shipments by raii. Kalb V.S. at 4-5; Staab V.S. at 3. The 

converston of ttie facility to accommodate rail service is expected to cost approximately 

$50,000. Kalb V.S. at 4-5; Steab V.S. at 3. 

It is contemplated ttiat paper materials will be brought to ttie fadlity by reil and 

Vĥ n transk)aded to truck for carriage to the Reno printing plant on an as-needed basw. 

Kalb V.S. at 4; Steab V.S. at 2-3. The buck segment from ttie Sparics liadlity to 

Donnelley's printing plant in Reno wiU be fourteen miles in lengtti. Kalb V.S. at 5; Staab 

V S. at 2. Operation and maintenance of ttie fadlity are expected to cost in excess of 

$1 millton yeariy. Kalb V.S. at 5; Steab V.S. at 3. These expenses are over and above 

ttie costs of provkiing direct reil servk» to iDonnelie/s Reno plant Kalb V.S. at 5. 

Cunrentty, rolled paper stock is shipped to Donnelle> êno ptent by tiuck or by 

direct raii servwe provkled by UP. Kalb V.S. at 2-3; Steab V.S. at 2. The motor canier 

shipments are first moved by BNSF from mills kxated in Minnesote or from interchanges 

in Chicago. BNSF ttien ti-ansporte ttie toaded cars to Hambone. Califomia. fbr 

interchange to ttie McCtoud Railway Company ("MCR"). Kalb V.S. at 2-3; Steab V.S. at 

2. The MCR carries ttie paper stock to McCtoud. C<̂  where ttie paper is transtoaded 

to bucks for delivery to Donnelley's Reno printing plant Kalb V.S. at 2; Staab V.S. at 

2. The buck segment of ttie move is 203 miles. Kalb V.S. at 2; Staab V.S. at 2. 



Access to ttie new bansk)ad operation at Sparics woukl fadlitete Donnelley's plans 

to consolidate its operations and would provide Donnelley greater control over ite 

inventories, enhancing its ability to respond to fluctuations in production at ite Reno 

printing fadlity, and provkiing a competitive countenweight to UP direct rail servk». Kalb 

V S. at 3: Staab V.S. at 3. 

ARGUMENT 

I. THE BOARD SHOULD ORDER UP/SP TO PERMIT BNSF TO SERVE THE 
PROPOSED SPARKS FACIUTY. 

The Board has granted BNSF the right to serve "any new ttanstoad fadlity * * * 

located post-merger on any UP/SP iine over which BNSF has received trackage righte 

in ttie BNSF agreement' Dedston No. 61, slip op. at 7. The proposed tediity at issue 

here meets ttie criteria set fortti by ttie Board for new transtoad operations, and the order 

that BNSF now seeks is coni.\istent witti the Board's intent in imposing the transtoad 

condition. 

A. UP Has Wrt.igfully Denied UNSF Accents To Serve This New 
Transload Facility. 

UP has refused to permit BNSF to serve the proposed new b^nsload tediity. 

UP's position is ttiat "BNSF has ttie ability to build or acquirm a new facility induding a 

new ttansload operation atong ttie SP backage in order to handle [Donnelley's] b̂ ffic." 

but ttiat ttie converted structure at Sparics woukl not constitute eittier a new tediity or a 

new transload tediity. See July 2. 1997 Letter from Jim Shattuck, Executive Vice 

President, Mariceting and Sales. Unton Pacific Railroad Company, to Bill Steab. 

Operations Support Manager, DonneUey (attached as an Exhbit to Katt) V.S.). In effect 
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UP's position is ttiat Donnelley could obtein competitive rail ŝ 'rvtee from botti BNSF and 

UP only if BNSF or Donnelley built a new transload fadlity from ttie ground up or 

acquired a fadlity wittiout existing trackage and built new track to connect to ttie SP line. 

See also July 10, 1997 Letter from Charies F. Penner, Director, Industrial Development. 

Union Pacific Railroad Company, to Peter J. Rickershauser. Vtoe Presklent Mariceting 

UP/SP Lines. BNSF (attached as an Exhibit to Kalb V.S.) (asserting ttiat ttie proposed 

facility would not be a new tra isload fadlity because "the warehouse is an existing 

facility on the SP line'). UP also asserted ttiat ttie Sparics fadlity woukl not quality as 

a transload operatton under ttie Board's condition. Ibid. Nottiing in Dedston Nos. 44 

or 61 supports UP's position. 

The Boanl has set fbrth ttie requir»mente fbr a "legitimate bwistoad operation' in 

Decision No. 61 (SHp op. at 12). There, ttie Board steted ttiat a "transkjad operatiofi wili 

necessarily enteii both the construction of a railroad ttanstoad fadlity as ttiat term is 

used in ttie industey and operating coste above and beyond ttie coste ttiat wouW be 

incurred in provkiing direcl rail sendee," Ibid, (emphasis in original). The proposed now 

transload operation at Sparics meete ttiese criteria. 

First, ttie pten calls for consttuction to accommodate raii operations, ttius 

converting ttie existing sttucture into a new rail-served ti^nstoad tediity ttiat wili be used 

to transfer paper producte from rail to buck for carriage to Donnelley's Reno ptent As | | | | 

noted above, ttie coste of ttiat construction are projected to be approximately $50,000. 

See Kalb V S. at 4-5; Staab V.S. at 3. Thus, ttiere wili be constmction, whfch wili result 

in a new "railroad transtoad fudlity as ttiat term is used in ttie industry.' Dedstor No. 



61, slip op. at 12. Moreover, ttie scope of consttuction contemplated by ttie plan meete 

the Board's first criterion for legitimate ttansload operations, whteh requires ttiat there 

be some consttuction, but does not call for consttuction from the ground up or 

construction of new trackage.* 

Second, ttiere will be coste of more than $1 million per year enteiled in operating 

and maintaining the Sparics b-ansload fadlity and trucking ttie paper stock ttie fourteen 

miles from the Sparics fadlity to Donnelley's Reno printing ptent Kalb V.S. at 5; Steab 

V S. at 3. These operating coste will be "above and beyond ttie coste ttiat woukl be 

incurred in provkiing direct rail servtee.' Dedsion No. 61. slip op. at 12. Accordingly, 

the proposed Sparics fadlity cleariy meete ttie Board's criteria for new transload 

operations. 

Moreover, it woukl be economteally inefficient and conbwy to ttie overall publto 

interest to engraft on ttie ttanstoad condition a new requirement ttiat a shipper must buikl 

an entirely new sttucture in order to realize ttie benefite of ttie ttanstoad condition, when 

an existing structure not currentiy served by raii coukl be converted to a new ttanstoad 

faciiity at less cost An interpretation of ttie transtoad condition ttiat woukl require ttie 

buikling of new fadlities or back even when it woukl be cheaper to convert existing ones 

to nev uses wouU discourage ttie optimal use of tedlities and resources and. ttierefbre. 

would be expensive, inefRdent and wasteful. Sam Kalb V.S. at 7-8 (deteiling 

^ There is no basis in the Board's decisions for T/P's assertion that the transload condition 
requires that new transload operations involve construction from the ground jp or construction 
of new trackage. Moreover, as we show below, UP's interpietatiiMi of the transload condition 
would be economically inefficient and inconsistent witti the Board's purposes and intent in 
imposing the transload condition. 



contemporary industrial development sttategy of rehabiliteting existing tedlities in order 

to transfomn resources to more productive uses), 8-9 (describing anticompetitive effecte 

that would result in mabjre industrial maricete if transload condition applied only to 

entirely new structures). 

Thus, UP's contention ttiat ttiis is not a new ttanstoad tediity is meritiess. Nothing 

in the Board's dedsions, or in publto poltoy or logto, supprirte the aosertion that only 

tedlities built fi-om ttie ground up subsequent to ttie UP/SP mef̂ er or nose which had 

never previously received rail servtoe may qualify as "new transtoad fadlities' for 

purposes of receiving ttie benefite of competitive rail servioe from both UP/SP and BNSF. 

See also Commente of United States Dept of Transp.. Aug. 1.1997 (DOT-1), Fin. Dkt 

No. 32760 (Sub-No. 21) (hereinafter "DOT Aug. 1 Commente"). at 6-7 (stating ttiat what 

constitutes a new transtoad shoukl be dedded on a "functional basis, i.e.. if newly rail-

served or newly established as a ttanstoading operation, a tediity shoukl be consklered 

'new* regardless of whettier a buikling or sttucture was already in place on the property*)-

B. An Order Holding That Ths Propossd F^ l̂lity te A Nsw 
Transload That May Bs Served By BNSF te Constetsnt With Ths 
Board's Stated Inttnt and Puiposss In Imposing Ths Transload 

Condition. 

1. Ths Ordsr to Constetent WKh ths Board's Stetsd Intsnt 

In Dedston No. 61. ttie Board made it clear ttiat BNSF was to have access to all 

new transksad tedlities tocated adjacent to the lines over which it received trackage 

rights. Slip op. at 7. The only limitation pteced on BNSF service was that "BNSF wiN 

be allowed to access exdusiveiy served shippers only by a legitimate transtoad 

operation." Id. at 12. As noted above, ttie proposed ttanstoad at Sparics meete the 



criteria esteblished by ttie Board for a legitimate ttanstoad operation, because there will 

be consttuction and the operation of the ttanstoad wilt enteii coste above and "beyond 

ttie coste incun-ed in provkiing direct rail service." Id. Moreover, ttiere are a number of 

ottier factors ttiat esteblish ttiat ttie proposed new ttanstoad at Sparics is consistent wltti 

the Board's steted intent to provkle BNSF access only to legitimate transloads. 

First, the fadlity at issue here is to be used by an entirely different shipper than 

ttie one ttiat prevtously used it Donnelley is not a successor in interest to Rubbemnakl 

and engages in an altogether different business than does RubbennaNj. Thus, this 

petition does not involve a shipper who is seeking to use the tt«nsk>ad condition to 

increase the number of rail carriers avaitebte to it at a pre-existing location. 

Second, ttie tediity will be used fbr different purposes ttian it was used for 

previously. Rubbennakl used the structure as a warehouse sensed solely by trucks. 

Donnelley, by conttast, wishes to convert it into a new tt-anstoad tediity for the transfer 

of paper stock from bains to ttucks for shipment to Donnettey's Reno printing plant. This 

converston, whk:h as noted above, wili enteii both c nstruction and ongoing operational 

and maintenance coste. condusiveiy shows ttiat ttiis petition concerns a "legitimate 

transload operation' (IDeciston No. 61. slip op. at 12). not a conttivance to obtein a 

competitive option not avaitebte to tiie shipper prior to ttie merger. 

Third, ttie tediity has not been served by rail for four to five yeare. The fact ttiat 

ttie rail line into ttie tediity has been inactive fbr yeare supports ttie argument ttiat ttite 

is not a case where an exdusively-served shipper is contriving to improve the raH 

service it was receiving at ttie time of the UP/SP merger. 
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And fourth, the length of ttie ttuck segrrent of ttie proposed ttanstoad operation 

— fourteen miles to ttie Reno plant — also shows ttiat ttie new tediity will be a 

"legitimate transload operation' (Dedston No. 61. at 12). not a sham to obtein 

competitive ra!! «ri:ess at ttie Reno plant that was not avaitebte to the shipper t>efore the 

UP/SP merger. See ibid. ("By way of exampte, we do not expect ttiat BNSF will 

consttuct a buck transtoad facility adjacent to an exdusiveiy served coai mine, and ttien 

buck ttie coal a short distence (say, 100 feet) fttxn ttie mine to ttie tediity; ttiat woukl not 

be acceptebte.").-

2. The Order Is Constetent With ths Purposss of ths Transload 

Condition. 

An order steting ttiat BNSF should be altowed to senre ttie proposed new 

transload fadlity is also fully consistent witti ttie purposes for which ttie transtoad 

condition was imposed. In granting BNSF ttie right to serve new tt^nstoads on UP/SP 

lines, as well as ttie right to sen/e al 'new fadlities' on ttiose lines (Dedston No. 61. slip 

op. at 9), the Board sought to retein fbr shippers ttie same competitive options post-

merger that ttiey had pre-merger and to assure ttiat BNSF had sufficient tt^ffic density 

on ttie ttackage righte lines to make operations over ttiose lines commerdaliy feasibte. 

See id. at 9-10; accord DOT Aug. 1 Commente. at 6. The Board's determination ttiat 

BNSF shouM have access to ttie proposed new ttanstoad tediity at Sparics woukl further 

botti of ttiose purposes. 

^ Because BNSF is willing to contribute one-half of ttie original cost of tbe trackage built 
(probably by SP) to access ttie feciUty {see Kalb V.S. at 7), ttiere is no basis for any concern ttiat 
BNSF or Donnelley is trying to exploit existing UP/SP cî ital witbout paying for it 
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First by confimiing ttiat ttie Sparics facility is a new transtoad faciiity, and ttiereby 

enabling BNSF to serve it, ttie Board woukl preserve ttie "indirect UP vs. SP competition 

provided by siting and transload options' (Decision No. 61, slip op. at 10) that was 

available to Donnelley before the merger. As the Board steted in Decision Nc\ 61 (slip 

op. at 10), the transload condition was intended "to guaranteeQ that all pre-merger UP 

vs. SP siting competition woukl survive ttie merger.' Prior to the merger, Donneltey had 

ttie option of having ite Reno plant served either directiy by UP or by a transtoad tediity 

kx̂ ated on SP's line. Further, Donneltey had the option of buikling a new ttanstoad on 

ttie SP lirie from ttie ground up or converting an existing strudure, if a suitebte structure 

were avaitebte. Because the Sparks fadlity is suitebte for converrton to a ttanstoad 

operation. Donnelley woukl have been abte to use ttie option of moving into that existing 

structure with dormant track, and thereby obteining ttanstoad servioe from SP. as a 

bargaining dt 'p in negotiating with UP. whteh. presumably, woukl want to retein 

Donnelley's business and woukl, therefore, offer inducemente to pereuade Donneltey to 

continue to utilize direct UP service. SP, in tum. woukl have to find a way to offset the 

inducemente offered by UP. Under a post-merger regime in whteh Donr̂ Hiey woukl have 

to buikl a new ttanstoad tediity from the ground up or acquire an existing structure and 

consttuct new trackage in order to reap the benefite of two-carrier competition. 

Donnelte/s bargaining position woukl be much worse ttian under the pre-merger state 

of affaire, and BNSFs position woukl be worse tiian SP's had been. /Accordingly, a 

deciston ttiat BNSF may sen/e ttie Sparics tediity ~ thereby replicating SP's position as 

•11. 



a competitor to UP — woukl pnsserve ttie competitive options that Donneltey woukl have 

had but for the merger. 

Second, as noted above, ttie Board has stated ttiat ttie ttanstoad condition is also 

intend'̂  to enabte BNSF to "achieve suflteient traffic density on ite ti^ckage righte lines.' 

Decision Nc, 61, slip op. at 9. The order sought by petitionere here woukl dearly 

contribute to BNSF's traffic volume on ttie ttackage righte ttiat have been granted in this 

proceeding and, therefore, woukl conttibuto to BNSF's tnMc density on ite ttackage 

righte lines.' Ibid. See also DOT Aug. 1 Commente, at 7 ("We belkive the STB shoukl 

rule on [the transload] issue in such a way ttiat altows BNSF access to the maximum 

numt>er of shippere."). 

CONCLUSION 

For ttie foregoing reasons, the Board shouU enforce ttie transtoad condition by 

hokling ttiat ttie proposed new fadlity at Sparics. Nevada wiil be a new transtoad tediity" 

and that as such the new transtoad fadlity may be served by BNSF. 
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Respectfully submitted. 
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VERIFIED STATEMENT 

OF 

WILLIAM J. STAAB 

My name is William J. Staab. I am Operations Support Manager for the Reno 

Division of RR. I>onnelley & Sons Company C*Donneilcy"), My business address is 14100 

Lear Boulevard, Reno, Nevada 98506-1657. I hâ v been employed hy DcHineliey for twenty-

three years. In my present position, which I have held since 1992,1 am re^nsibie for 

virtually all non-production aspects of R.R. Donnelley's operations at its Reno web printing 

facility. My duties include oversight of maintenance, engineering, and tecilities, as well as 

management of inbound paper and ink supplies. 

The purpose of my statement is to siq̂ xxt the efforts of The Buriington Northern and 

Sante Fe Railway ("BNSF") to obtain access to serve a new trfnsioad fiicility to be located 

at 1141 E. Gtendale Avenue in Sparks, Nevada. The new Sparics transload facility is 

adjacent to trackage that, prior lo the consolidation of Southern Pacific Transportation 

Company ("SP") and Union Pacific Railroad Company ('UP"), was owned by SP. As a 

condition of ttie consolidation of SP and UP, BNSF was given trackafrii: rights over the SP 

track segment, and it is my understanding that, under various agreements that were modified 

and imposed by ttw Surfiice Transportation Board as conditioos of the UP/SP merger, BNSF 

was given the right to serve all new transload facilities located on the trackage ri^ts iines. 

Because the Sparks facility will be a new tt^load on a trackage rights line, BNSF should 



be allowed access to it Such access will preserve the competitive rail option that Donnelley 

had prior to the UP/SP merger to locate a ttransload facility on SP's line. 

The Donnelley web printing plant in Reno is located on a UP line, and LT* is the only 

rail carrier that provides direct rail service to the printing plant. The plant is a four-color 

printing facility that produces newspaper advertising inserts for a iarge variety of customers, 

including such national retailers as J.C. Penney, Toys-R-Us, Dayton-Hudson, and K-Mart 

The plant also prints several publications, including the National Enquirer and the Star, as 

well as USA Weekend and the Los Angeles Times Sunday Magazine. The plant's nroducts 

are shipped via truck to numerous Westem states. 

The primary materials used by ttie plant are ink and rolled paper stock. The ink is 

delivered to the plant via truck. The paper is delivered to die plant by UP and by truck. 

Much of the paper delivered by UP originates in the East The majority of the paper that is 

trucked to ttie facility originates on ttie BNSF — from eastern and overseas mills dirou^ the 

Chicago gateway, from mills in Minnesota, and from Canada vte the 1-5 Corridor. BNSF 

interchanges the paper to the McCloud Railway Company, which, in turn, transloads it to 

ttucks at McCloud. The trucks then carr;' ttie paper to the Reno facility — a 203 mile ttip. 

Under ttie plan for die new tt^load facility at Spariu, BNSF will cany the papa to 

the Sparks facility, where it will be Unloaded to ttucks for ttie 14 mile trip to die Reno 

plant. The operation will be managed by Sprint, Inc. ("Sprint"), which will lease space in 

the Sparks facility. The bruc'̂ Jng will be performed by Sprint We expecX between 12S 



nullion and 160 million pounds of paper (approximately 1,000 rail cars) to pass throu^ the 

Sparks ttransload facility each year. 

The paper to be processed through the Sparks facility will be owned by Doimellcj' or 

its customers and will be used solely by Donnelley. Much of the papct will be ttr&osferred 

directly from train to truck for cmiage to Donnelley's Reno plant, although some may be 

held temporarily at Sparics and trucked to the Reno printing plant on an uŝ needed basis. The 

Sparks &cility will ttiereby enhance Donnelley's ability to control its inventories and respond 

quickly to the widely varying needs of our many customers. 

In order to convert ttie existing warehouse fiicilities at Sparics into a viable traiulosd, 

iqjproximately $50,000 in construction will be required. This consttuction will involve die 

installaticMi of new doors and the modificadon of other doors. 

The transload operation will cost more ttian $1 millicm per year, ibt operational and 

maintenance expenses, as well as the costs of trucking the paper the fourteen miles to the 

Reno plant, and other ê qienses. 

For the reasons stated in ttie petitioa and in ttiis verified statement R-R. Donnelley 

& Sons Company urges the Board to grant the petition and order that BNSF be graated 

access to the Sparks transload facility. 



VERIFICATION 

THE STATE OF NEVADA ) 

COUNTY OF WASHOE ) 

William J. Staab, being duly swom, deposes and says ttiat he has read the foregoing 

statement and ttiat ttie contents ttiereof are bve and correct to the best of his knowledge and belief. 

William J. Staab 

Subscribed and swom before me on this day of J9u^li» ^997. 

Ndtaiy PubUc T A 

My Commission ê qiires: 



VERIFIED STATEMENT 

OF 

F. E. (SKIP) KALB. JR. 

BACKGROUND 

My name is Skip Kalb and I am Assistant Vice Presklent-lndustttei Devek>pment for 

The Buriington Northern and Sante Fe Railway Company ("BNSF"). My business address 

is 2650 Lou Menk Drive, Fort Worth, Texas 76131. In my present position, which i have 

hekl sinoe September 25,1995, foltowing ttie consolklation of The Atchison. Topeka and 

Santa Fe Railway Company ("Sante Fe") with Buriington Northern Railroad Company. 1 

am responsibte for aU of BNSFs Industrial Devetopment and Disttixjtion Sen'ices activities. 

Prior to ttie BNSF merger. I spent over 20 yeare with the Sante Fe. all in Sante Fe's 

industrial Development Department (See attached btographical sketch.) 

As tiie officer of BNSF responsibte for Industrial Devetopment I have been directty 

involved in our efforte to locate new customere atong the lines to which BNSF has been 

granted trackage righte in the Unton Pacific/Southem Padfte merger ("UP/SP trackage 

righte lines"). This activity has inducted making inspections of biO UP/SP backage righte 

lines; meeting with prospective industiy interested in locating tedlities in these areas; 

communicating with state and tocai economte devetopment offidate. industrial real estate 

brokers, and ottier BNSF Business Unite about BNSFs righte to serve new fadlities atong 

the UP/SP ttackage righte lines; and overseeing specifte industrial devetopment arid 

bansload projecte. such as the R. R. Donnelley & Sons Company (Votvnem/) proposal 

at Sparics. Nevada. 
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My efforts on ttie Donneltey project have induded an inspection trip on March 5 and 

6,1997, to locate indusbtel space in Sparics that is capabte of meeting Donneltey's needs. 

I have had numerous meetings and internal correspondence with BNSFs Forest Producte. 

Distribution Services, UP/SP Mariceting & Operating, and Industiial Development 

personnel. I also wrote to the Union Pacific on May 29,1997. concerning ttiis matter. (A 

copy of the correspondence is atteched.) 

nONNELLETS QPFRATIONS. NEEDS. AND PLANS 

Donnelley has a commercial printing tediity tocated at 14100 Lear Blvd.. Reno. 

Nevada 89506. The fadlity is s e n ^ directiy by ttie Unton Padfte Raiin>ad Company 

("UP"). Histoiically. Donneltey has received inbound rolls of paper stock from both 

domestic and foreign producere via motor carrier, rail direct rail thence transk>ad, and 

intennodal service. This inbound paper is used in the printing of Donnelley's producte, 

which include advertisemente for such major reteitere as Toys 'R Us. J.C. Penney, and 

Dayton-Hudson, catelogues, and coupons ttiat appear in Sunday newspaper editions. 

Some of the inbound paper received by Donnelley at ite Reno fadlity has been 

delivered by tmck from a ttanstoad tediity located on ttie McCtoud Railway Company 

("MCR") at McCloud. Califomte. a distence of some 203 miles from Reno. BNSF 

parttetpates in ttie routing to MCR and. in 1996. interchanged approximately 450 cartoads 

to the MCR at Hambone. Califomia for delivery to ttie small ttanstoad at McCtoud. The 

paper originates at mills tocated on BNSF in Minnesote or is interchanged to BNSF at 

Chicago, and moves by rail to ttie McCtoud ttanstoad tediity. 

Donneltey also had a printing operation at Case Grande. Arizona. OnMaylS. 1997. 

Donnelley dosed ttie Case Grande fadlity and consoUdatsd into an expanded printing 
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operation at Reno. This consolidation necessitetes two changes in ttie way in whteh 

Donnelley's Reno tediity operates. First, ttie expanded Reno commercial printing operation 

(which requires ttie use of additional printing madiinery) will teke up a large amount of 

Donnelley's current warehouse space and wiil limit the number of inbourd rail care that 

Donnelley can re<:eive via direct raii servtee. Secondly, the increaserJ production will 

double Donnelley's inbound paper requiremente, producing it from using the cunnent 

ttanstoad operation at McCloud, because the McCtoud operation is incapabte of handling 

the additional paper that is contempteted. 

In addition to the expanston-related changes in DonneUe/s Reno operations, 

î onneltey wishes to move to a more time-sensitive Just-ln-Time delh/ery system in order 

to eliminate unneĉ essary warehousing/inventory coste. These two tectore prompted 

Donnelley to discuss with tiie BNSF Forest Producte Business Unit ("BNSF Forest 

Producte") the availability of industrial space that coukl be used to esteblish a new 

transload tecil'ity in the Reno/Sparics area. 

Based upon ite existing commerdal relationships, Donnelley prefen for such a 

transload to have rail sen/ice provkled by BNSF and for Sprint Inc. fSprnt") to sen/e as 

a tran&ioad operator provkiing the receiving, cross-dock, handling and storage. Sprint wiii 

also handte ttie drayagci of paper producte to Donnelley's Reno commerdal printing tediity. 

The proposed ttanstoad in ttie Reno/Sparics area wouM reoeh^ direct raii shipmente 

of inbound rolls of paper from various suppltere in the U. S.. Canada, and overseas. Ths 

paper would then be unloaded firom the railcare and either moved directty to the Reno 

commerdal printing fadlity or stored at the transtoad tediity fbr some period of time befbre 

being delivered to the Reno printing tediity. The raii rates woukl indude .30 days storage 
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at ttie transtoad. In some instences ttie paper may be stored longer than 30 days, and ttie 

cost for any additional storage would be the responsibility of Donneltey. 

THE PACtUTY AT SPARKS 

As a resuK of Donnelley's discusstons witti BNSF Forest Producte, BNSFs Industrial 

Devek>pment Department was requested to assist Donnelley in kscating a suitebte industrial 

space for ttie Donneltey account, as described above. BNSFs efforte in ttiis regard were 

consistent witti BNSFs interpretetion of ite righte to locate new tedlities, induding 

ttnnstoads. along ttie UP/SP ttackage righte lines and witti customary n̂dusby practice in 

evaluating potential sites for new tedlities and ttanstoads. 

BNSF contected an industrial real estate broker in ttie Reno/Sparics area and 

teamed of approximately 135,000 square feet of unoccupied, industrial space ttiat was 

avaitebte in a 404,280 square fbot warehousing comptex. We informed Donnelley and 

Sprint of the availability of ttiis site, and Sprint ttien entered into negotiations to tease 

approximately 94,080 square feet of this avaitebte space, witti an option to tease an 

additional 40,320 square feet Sprint win also be attempting to secure conttBcte witti ottier 

firms to provkle ttBnstoading operations at the tediity for ottier commodities. 

This space conteins four existing rail doors that access an adjacent industrial spur 

track, whteh formerty sen/ed ttiis buikling. In order to accommodate ttie rail car tengttis 

required, it wi be necessary to modify ttiree of ttiese doore and to construct three new raii 

doore at an estimated cost of approximately $50,000. 

Beskles ttie consbxiction coste related to modifying ttie tediity for use as a ttanstoad 

operation. Sprint will incur substential expenses in connection witti ite tease of ttiis space, 

estimated to be approximateiy $316,090 annually. Additionai operational and ttanstoading 
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expenses, and ttie coste of drayage for ttie approximately 14 mite ttuck haul to Donneltey's 

commercial printing facility, wiil bring ttie projected coste of ttie operation to in excess of 

$1 millten per year The substantial expenses of ttie transtoad operation are separate and 

distinct from the coste of providing direct rail sennce to Donneltey's Reno commerdal 

printing operation. (Sketches of ttiis warehouse complex and industrial ttackage showing 

dimensions, footeges, etc., are atteched hereto.) 

TENANT AND RAIL SERVICE HISTORY QF THE SPARKS FACIUTY 

To the best of my knowledge, based upon ttie research we have done with the 

previous tenante and ttie property management company, ttie space to be used for thte 

new ttanstoad tecility was fomierty teased to Empire Bmsh. inc. ("Empire"), effective 

November 1, 1993. Empire was acquired by Rubbennakl Cleaning Producte. Inc. 

("Rubbermaki") on January 2,1995. and ttie Empire tease on ttiis space was assigned to 

Rubbermaki in ttiat ttansaction. Alttiough Rubbermaki discontinued ite use of ttiis space 

during June of ttiis year, ttie tease runs ttirough October 31. 1997. according to ttie 

information ttiat I have received. 

Mr. Kevin Osoome. fbmier Faciiity Manager for Rubbennakl at ttie Sparics tocation. 

has advised my steff ttiat neittier Empire nor Rubbermaki shipped or recehred any direct 

rail shipmente at ttie fadlity during ttie tease period. Based on our inquiries, we b̂ lteve ttiat 

the adjacent rail spur ttiat fomieriy senred ttiis space was never part of Empire's or 

Rubbenmakl's tease. 

The ottier major tenant of ttie comptex is Wesco. Inc. ("Wesoo") and is kxated to ttie 

soutti of ttie area teased to Rubbermaki. Wo have been advised by Mr. Gten Dbnn. Fadlity 

Manager of Wesco. ttiat Wesoo has not handted any direct rail shipmente at thm tediity 
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since the inception of ttieir lease on July 1, 1992. in addition, tiie Manager-West 

Disbibution for Hart & Cootey, Inc., the only ottier tenant in ttie buikling, has advised ttiat 

his company has not received any direct rail shipmente since ttie inception of Hart & 

Cooley, Inc.'s lease on December 16,1991. Therefore, to ttie best of our knowledge, it 

would appear that, during the last four or five yeara. ttiis tediity has been operated 

exdusiveiy as a ttuck-oriented warehousing tediity and not as an integrated rail-oriented, 

multi-tenant warehouse. 

gP ? POSITION 

When satistectory business arrangemente were achteved through negotiations 

among Donnelley, Sprint and BNSF, and in negotiations between Sprint and ttie owner of 

ttie Sparics fadlity, I wrote to UP on May 29,1997, in compltence witti ttw requiremente of 

the various Trackage Righte Agreemente. provkiing notice of BNSFs Proposed Raii 

Service Plan ("PRSP"). This PRSP is designed to provkte UP witti aii of ttie pertinent 

infonnation required for ite approval of this new rail servtee to ttie new ttanstoad tediity on 

the trackage righte lines, as BNSF and UP have been discussing over ttie course of ttiis 

year under a draft BNSF-UP/SP Industttel Devetopment Pnstocol. 

On June 24.1997, UP replted to my May 29 communteation. stating ttiat it dkl not 

regard ttie proposed operation to be a new fadlity. (A copy of UPs June 24.1997 tetter 

is attached). UPs position was ttiat Sprint was simply a tenant moving into an extettng 

multi-tenant warehouse which had been rail senred fbr many yeara as a tocai point on ttie 

former Southern Pacific. 

In a letter, dated July 2. 1997. to Donneltey (copy attached), UP reiterated ite 

position that ttie proposed transtoad operation dkl not qualify as a new tediity or as a 
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transload facility and forther steted Uiat BNSF has the ability to acquire or buikl a new 

faciiity, but not to access existing facilities that had previously received rail service. 

Finally, in response to a darification letter of July 1,1997 (copy atteched) written by 

Peter Rickershauser, Vice Presklent-Mariceting UP/SP Lines, UP wrote another letter, 

dated July 10, 1997 (copy atteched), steting ttiat ttie tecility woukl not qualify as a "new 

facility" or a "new ttanstoad." In Mr. Rickerehauser's letter of July 1.1997. BNSF offered 

to discuss partidpation in any coste ttiat Southern Pacific may have incurred in construction 

of trackage accessing this warehouse when it was originally constructed. 

THE IMPLICATIONS OF UP'S POSITION 

This is not a new subject. !ii ttie initial meeting witti UP to discuss ttie UP/SP 

Industrial Development Protocol. I raised the issue of the use of vacant existing fadlities 

for new customer locations on BNSF trackage righte on UP/SP lines. (The meeting took 

place in Omaha, Neb. on December 10.1996.). At that meeting. Unton Pacific indicated 

that existing tedlities in ite exdusively-served temtory dkl not qualify as "new tedlities." As 

we have stated in our quarteriy reports, prottacted negotiations on thte matter to date have 

proved fruittess. 

The reason ttiat BNSF wanted to darify ttie new fadlity and transtoad issues eariy 

in ttie merger implementation process is that satistectory definitions of tnese concepte are 

critical to BNSFs ability to imptement the merger agreemente and conditions that were 

designed and imposed to preserve head-to-head reil competition foltowing the UP/SP 

merger. Increasingly, rail-oriented industrial devekjpment invokes not only new 

consttuction and/or ttie addition of new backage to tedltties ttiat prevtously were not senwd 

by rail, but also reinstellation of prevtously rernoved spur trades that havsdstortorated firom 
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non-use, as well as the revival of domiant rail-served facilities through tocating new 

customers in tedlities ttiat were otiienAAse vacant or occupied by tenante who had not been 

using rail serAces. Such rail-oriented indusbtel devetopment pute othenwise nonproductive 

industrial tecilities in the U.S. to productive uses and fostere the utilization of the inherent 

fuel, environmentel, safety, and economic efficienctes that rail shipping provkles. 

The interest ti'."-*. U.S. and international fimns have displayed in developing such 

tedlities is a testement to ttie successful modemization and stteamlining of the rail industry 
JAC 

that has occuned since deregulation in 1980. By fostering creative industrial devekjpment 

ttirough converston of existing fadlities. ttie cunent raii renaissance can continue to move 

fon^rd. 

The location of new cusbxnere and ttanstoad fadlities in avaiiabte industtiai buiklings 

is a development strategy used by botti UP and BNSF, as well as by other rail carriere of 

all sizes. Under UP's definition of a new ttanstoad fadlity, however. Donneltey, BNSF, or 

a ttiird party woukl necessarily have to construct a new buikling and track from ttie ground 

up (a greenfiekl site), or construd new track at an existing tediity. The economics involved 

in ttiis approach woukl have ttie effed of negating any possibte transportetion savings and 

synergies that are provkled by the Just-In-Time transtoad strategy. 

Additionally, ttie requirement of new tediity and ttack construction in ttie major 

metropoliten maricete in whteh. purauant to ttie UP/SP merger conditions. BNSF has 

ttackage righte wouki have ttie undesirabte effect, in many instences. of preventing BNSF 

from being able to offer the competitive option envistoned by the STB in sateblishinQ the 

new tedlity/ttanstoad conditions. This is because, in these mature industrial maricete — 

espedally in ttie Cenbal Comdor of Utah and Nevada — ttie strategteally tocated irdustrial 
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centere are "built-out." There are few remaining viable industrial sites for construction of 

new facilities and track, even if they were economical to buikl. White new emerging 

industrial projects may come on line, they are located further away from the centtal 

business districts and require additional drayage to reach end destination maricete. 

Thus, UP's interpretetion of tiie new facilities and transtoad conditions woukl 

discourage ttie use of ttie productive industrial development strategy of converting existing 

tedlities to accommodate use of rail sen/ice and wouki force new shippere to tocate away 

from central business districte, tiiereby increasing their dependence on ttucks and their 

costs, t do not belteve ttiat, in imposing ttie new tediity and transtoad conditions in the 

UP/SP merger, ttie STB intended to adopt ttie position espoused by UP, whteh woukl have 

ttie effect of limiting rail shipper choices and redudng raii competition. 

Moreover, UP's definition of what constitutes a new transtoad woukl deny rail 

shippers, like Donneltey, an option ttiat ttiey ottienMise had prior to ttie UP/SP consolidation 

and would place BNSF in a distinctiy inferior position to UP or the pre-merger SP in 

developing siting attematives. In fact, before the UP and SP merged, Donneltey had the 

option of estebtishing a new ttanstoad tediity in the comptex at Sparics. which coukl have 

been served by the SP. This option woukl have at the very teast enabled Donneltey to 

keep UP's sennce to ite Reno, Nevada printing tediity competitive. 

CONCLUSION 

In my doalinps witti many of BNSFs customere. transtoad operatore. stete and tocai 

economic development allies, industtiai real esteto devetopere and broken. 1 have 

encountered a wktely-shared sense ttiat ttie conditions imposed in ttie UP/SP merger can 

confer numerous economte benefite on the shippere of the nation. These conditions wiU 
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wortc if BNSF has ttie same righte to tocate new customere and fadlities on UP iines as UP 

does on its own tines, subject only to ttie conditions set forth by ttie STB. 

Accordingly, I respectfully urge ttie STB to darify that BNSF has ttie right to senre 

the new transload faciiity that is proposed to be tocated at the Sparics tediity. 
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BIOGRAPHTCAL SKETCH 

F E. "SI . ' KALB, JR. 

JULY 25, 1997 

Skip Kalb is Assistant Vice President-Industrial Development for the Buriington Northern and 
Santa Fe Railway Company (BNSF). Mr Kalb is responsible for all Industnal Development 
activities for BNSFs 35,000 mile system that stretches across 29 states, 2 Canadian Provinces and 
the Gulf of Mexico He held a similar position with the Santa Fe Railway prior to their merger with 
the Burlington Northern. 

Skip is a graduate of Baker University and obtained his MBA from the University of Kansas in 
1975 He is a past President of the American Railway Devdopment Association and is a member 
of both the American Economic Developmem Council ar.d the Texas Economic Devetopment 
Council. Mr. Kalb was recently appointed as Associate Director of the International Devetopment 
Research Council, an organization in which he holds a Master Profiessional Designation, which is 
limited to 5% of IDRC membership. 

Skip has published papers in several trade journals and publications dealing with the 
Transportation component of Economic Development inchiding "Intimnodal Strategies fbr 
Industrial Development" and "The Private Capital Decision-Making Pixicess. An Analytical Tool 
for Industrial Development". 

Some of the m̂ or developments that Skip has initiated inchide the UPS Super Hub in Willow 
Springs, 111., Santa Fe's facility developments at Alliance, Tx. and numerous other customer 
facilities along the the BNSF system. 

Skip and his family have lived in Argyle, Texas for the past seven years. 



Vicinity Map 
Scale: I" = 400' 



Location Plan 
Scale: r = IOO* 

Burlington Northern Santa Fe 
Proposal to use 

existing rail spur, SPINS 0465 
to serve: R.R. Donnelley 
in a portion of Bldg. 8 at 
Sierra Commerce Park 

1141 E. GiendaJe Avenue 
Sparks, Nevada 89431 

Date: July 28.1997 



F. E.fOoB,;*. 
Assistml Vict PnsiAeit 
litdusirtol DevtUtpmoii 

\^/mMi 

BiirUaftM Northern Stata Fo 

2650 Uw M«nk Dr. 
P.O.Box%10S8 
^xt Worth, Texas 76131 

May 29, 1997 

Mr. Charlie F. Penner 
Director Industrial Devdopment 
Union Pacific Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 

Dear Charlie: 

This is in reference to BNSF service to new industries locating oo UP/SP Tradcage Rights 
lines. 

Endosed is our Proposed Rail Servica Plan covering our intent to aitahKah aoruieo tr* lameo, 
Inc. at Sparks, Nevada on or around Jufy 1,1997.1 am alao attaching a copy crfa letter dated 
May 29.1997 which our Vice President Operatioos-UP/SP Lines, Buck Hord, has aeot to Stever 
Searie, Superintendent Trackage Rights, Union Pacific, wfaich provides BNSFs writter » m x 
notification. 

Please provide your approval of the above at your earliest convenience. 

Sincerely, 

R ^ E ^ b , Jr. 



Project Number 
I 

Bi\SF Industrial Development 
UP/SP Track Rights New Indiwiry 

Proposed Rail Service Plan 

kroj^ct R«qu«st Dat 
5/29/97 J 

Shipp«r/R«c«iv«r Nam* 
Jamco, Inc. 

Address 
P.O.Box 206 

um Corporate Park Road 
City 

Forest 

irporate P 

TStatST 

O««cription of Transportation R«qufr«m«nto — — — i — 
Rail .service lo new ittdwitry al Sparics, NV as described below. 

|Zip Cod* 
24551 

Shipp«r/R«c«iv«r Contact Ptrson 
Jesse Rossf r - Sales Manager 

Company Phon* I 
(804) S25-623S 

Company Fax 
(804)525.53181 

Product/Shipment Information ~ 
Commodlty(s) handled: 

Paper, various mcrci<andise commodities, non-hazardous 
CarTyp«(s) WUlxed 

Various boxcars IOMirad ProjMt Comptotion 0 
7/1/97 

Customer Operations and Shipping Hours: Number of Cars Shipped: Number of Cars Received: 
• of days/wMk 

5 
VMk I TInMofday I AUIPU 

N/A 

Loading I unloading time per car: Hours 
24 

Dally 
0 

[WMkly 
0 

lOaliy IWMkly 1 

1 4 1 20 1 

Track Capacity Requirements: Number of car siHtareauind forr LeodittffunlettiUtg: ^^^^S^SSai[ 
Roaeersa,rate:\ Spots | 

• Current Facility Data — 

Facility Typ« 
Warehouse J AcraagA/propATty dietAOsiemt Facility: unreal 

Soedalremiirememmi 
(LeodiogfeideaHot, ett.) 

requirAd for: 

Any spaci requirements for handling 
equipment adjacent to rail ear? 

0«scrib«: 
Nune 

Track CoHstntetiem:\ 

Any AmtiroMetAHtai coHsideretieHt} 

M raquirMiMntateomments: 
rtowarcboMMdoon. WardMwaeto 
at 1141 East Glandak ATCBIM, 
,NV. 

Environm«ntal issuM: linvi 
p<MM 

Is facility security and safety adequate? Y B | | | NO P 

Rail Access: 
Distance to main Une or spur traek (mUAS,fAet, edfeeoit, eu.): 

pistanc* paranMtars: 
djacfnt to spur track. 

Is RaU Diagram/Plan attadtad?: (yta ||NO 

DistancA te exisUng iodesOy Ireek (mUAS,feet, edfeeoit, etc.): 

|Olstane« panuiMtars: 
INot appUoihio. 

Rail Switching Services: 

Distance lo existing stttiuh service (Le. yard limitt): 

Present levei ofsoriUh service (hrs/day; dayt/tveek): 

Switch paranMtara: 
UiUow Pacific tu provide thb infomKttfcm. 

Switch s«rvlc« tovds: 
Unkm Pacific to prwvida this information, 

Does proposed Uvel of service meet ctntomer requiremenU? m YES C MO 

///Ifl, ift// additiaHol car storage capacity satisfy tatioeu requirements ? (" YES K NO 



B N S F E. L. (Bucx)Ho«o 
yiet ProhdoA OptroHoms UPlSTUmot 

BarilaetM Nortbcra Saiu F« 

lase XjAoUokWm 
P.O. BwMIMS 
P.O.BMMI0U 
.tl7-352-M7S 

May 29. 1997 

Mr. Steve Searie 
Superintendent Trackage Rights 
Union Pacific Railroad Conqiany 
P. O Box 961034 
Fort Worth, TX 76131 

Re: New Industiy Acceu 

Dear Mr. Searie: 

Refmnce BNSF aervice to new industries locating on the TrKkage Rî bts Itneai 

It is BNSFs intent to establidi semce to Jamco, Inc. at Sparks, Nevada on or irotind 1t£tf 
1, 1997. 

BNSF requests that UP provkle service to this fiuility via redprocal switdi and fivther 
requests that traffic for this company be exchar?ed with UP at Roper Yard in Sak Lake City with 
appropriate haulage to and fitxn Sparks, NV. 

Would you please advise your approval of the above requests at your earfiest convenience. 

Very truly yours, 

yy/Lp 
E. L. Hord 

cc: P. J. Rickershauser 
Skip K a l b / 
E. W. WooUey 
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UNION PlAanC RAILROAD COMMKNY ' 
CHAALESF. PSKMCR 

ifOuKimM.oBmj3rmeHt ^ «*«^«MWWA«I7» 

J m 24,1997 

VIAPAX: 817-352.7113 

I P. EKalb.it. 
Aatistaai Vice Pmideat 
hdussial Oevdofnum ; 
BuriiQfioaNcnfacnSauaFk | 
2650 Lou Menk Drive 
P. 0. Box 9̂ 1038 
Fon Worth. X 76131 

DearSkip: 

Umfomo trt yrmtv tomtmtt xnT rfw«.t pnTWIif t'" 1\ t—^ tmm 

aiSparks.NV. 

Wei)av«revi«wtdthapnposdaoddannaiaedifaa(kdocsaMqiMU^asaMw J^KOis 
siniply a ttniaii movini into ao axiaUDi aiuliî fliian wan^^ 
a kical point ô . the fioonr ioiihm PiKiik. 

I will continue to coordiaatt aew flKtliiy pnpOMls «t t yoa 
£Kiiities on Tisckafc Rights lioci. 

Yoinmiiy. 

OR P.J. f̂ JanriHUMf'BNSF 



so. 3757 P. 18/2; 

PemJ. 
Viai 
MaikaHnf UP/SP UMS P. a BM MUMS 

Worth. TX 7IU140» 

M7<aa2>71M 

^ facsimila dOZ-ITlmdiPP 
July 1,1997 

Mr. Charles F. Penner 
Director, Industiial Devdopment 
Union Padfie Railroad Coispaiiy 
1416 Dodge StTMt 
Omaha, NE 68179 

Dear Charlie: 

P«finnce your latter datad June 24,1997. rqgardiQg BNSFs "Propoaad Rafl S«viee Plan* 
(Projact #1) for Jamco, Inc., at Spark»» NV, fbnrard«d toyou by SkipKafc, BNSFs Asastaat 
Vice President. Industrid DevdopBMtt, undar cover of Miy 29. 

I have beeu foOowdng ̂  projea propoad fivm my axountabilito 
IfirviffiTI llmrg n* 'i"f irT?'rt^^nf t r f J f y righta trt Mriatiwg and pmnial eAuttreneea. 

My review of this file sho«« tfaa fblkywing: 

1) We did noiinfbnn you tbat the proposed JeincOk be. fiKifi^ at Spt^ 
Distributkx. Center, a BNSF tciafiK a pî tiinsioadiag center ifasilar in concept 
TSSI&ciliiyonSouthaRtPadficora-i-lProBrmfiKiHtyonUmonPacî  JamcowiUba 
BNSFs coutractor, and wiU penait BNSF to providi door-to-door ivvice and 01^^ 
oqjabilities on paper destined KR.Oaiuidl̂ sRano,NV printing plaô  If you nead mora 
informatior on this QDC opentioo. or varificatk» fiw BNSF that the Sparteikdlity will indeed 
besQDC, please let cither Sk̂ i Kalb or I know. 

2) *«»f **tif»H ^ ^ ^ ^ S^Wtiiwrt AgwiiiHMH atiH •mptowî ma dawty g«t^ tht, 

at Reno, BNSF can hiA« access to'only intennodal automotivv (BNSF iBist establish 
^tfr^ttnL^m ̂ 'Wty) n«lft./«wfl^ a«M< t i ^ alilpp^r fc/siBtii»a Irtfttatl ftfi SP BfM ' OUT prBVIOlU 
corrê ndeaoa with IMon Padfk has raAned to the Jamoo sita u a naw ifaip^ 
However, BNSE bcliavet oû  access to this fittility shoukl ba u a tranilo^ 
in the SettiemantAgraemcnt and othar marger conditions BNSFisalsowUlingtodiaeuai 
whether :t would ba appropriate to contribute oiie>half of tha origind cost of tha tnckafe buiH to 
accaaa tbe fadUty by Union Pacific or, tnoitlikefy, ScuthmPtc^ < 

I, Burlington N̂  -iiara Santa Fc. and tha beocddd owner (tfpapermoviaiftfaroû  tha propoaad 
QDC transload tacility at Sparŷ R R> Doaaaiiqr, coitfinuato fttroagjybcBava that, in 
accordaooe widi tha merger 7«uiament agraemants and conditions, BNSF ihould ba aUa to 

mmjtda 
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Mr. Charies F. Penner 
Union Pad£c Railroad Company 
Paga 2 

\ 
enabiisb and serve the Jamco fiKility outlinad. With tha dcriflcstion providad above, aod in an 
cffiirt to daar up any misundaritanding baaad on our prior GomaiBdCitioai a^ 
the proposed Jamco &ciliQr tt Sparia» I raqucit your racooadflritioo 
made by Burlington Northn Sante Fa. upon rawiawing tha fik^ you ham additiondqueidoni 
or concerns, please do not heaitatato cootaa ddiar Skip Kab tt PlJ-KTr^m or aysdf tt 
ll7-352>352-66M fbr darificatkm. 

Sinccrdy, 

;4-
PatarJ. ^ 

cc: F. E. Kalb̂  BNSF / 
MycaRopar, BNSF 
John Ransom. UP (FacsmUa m'271m24$0> 
L& ly Waonk, UP (FacsAmtla 402-271^10) 

wmm 



JIM SHArruCK 
mtcur.'xi vice '•fvot'i^ 

UNION PACIFIC RAILROAD COMFVkNY 
NOOM 1130 

uKoooccsracrr 
OMAHA NCatUCKA Mt7« 

407-271 1700 

July 2,1997 

VIA FAX (702-677-3996) 

Mr. Bill Staab 
Operations Suppon Manager 
R. R. Donnelley SL Sons Company 
14100 Lear Boulevard 
Reno. Nevada 98506-1657 

Dear Mr. Staab: 

Your letter of June 30 asked that the warehouse Udhty tt 1141E CHendale Ave., Spaiks. 
NV. be accessible to Burlington Northern Santa Fe pursuant tc the conditians thtt the SmfacB 
Transportatwn Board estabiisfaed in approving the Union Padftt/Soothem Pacific imtfB^ Yoaare 
coirect thu one of the STB condkkms requires thtt BNSF be granted the right to serve new fadBtirt 
(indudirtg transkiad faahtks) on UP and SP hnes over which BNSFnoeived tracfcaflB rights in tha 
UP - BNSF Agreement I nuist advise you, bowever, that the warehouse kicatian is an exisiinf̂  
fiKility which has been rail-served for many yms u a locd point on the fanner Sootheni Pacific Ic 
does not qualify as a "new facility" along die trttkage over which BNSF has tradcage rights sinqdy 
because a new tenant moves into an existing facility. We previoudy so advised BNSF. 

The warehouse location also does not qualify as a new transload fmdtity. In its decision 
clarifying this condition, the STB stated thtt a legitifflatB tnuuload operation will necessarily email 
both the constructwnofa rail transtoad Acility as dat term is uaed in ri^induaiiya^ 
beyond die costs that woukl be incurred in provkiing direct tail service. Tbe warehouse you have 
referred to is no; a "trandoad fKility." 

Additionally, Sparks is not a "2-to-1" location. Sparks historically was served by SP only. 
Therefore, the number of railroads at Sparks was not reduced fitm two to one as a lesnlt of die 
nvrger. Neverdieless, as part of die Settlement Agreement with BNSF prior to die merger, UP/SP 
agreed thtt BNSF wouU have trackage rights through Sparia and the right to use the St̂ s inteimodtt 
fiKnhty a SparioL This enables BNSF to provkle you with miermodd servioe for your commodities 
destined to yoor Reno £Kality. Of course, BNSF hu the ability to buiU or acquire a new Polity 
including a new transload operation dong the SP trackage in order to handle yoor tnffic. 

There are a number of akematives available to you and BNSF. However, the Glendale Ave. 
warehouse is not open to service by BNSF. 

Smcerdy, 

Zm\c 



UNION PACIFIC RAILROAD COMPANY 

INOUSTSIAL OCVeLOPMtNT 

July 10.1997 

VIA FAX (817) 352-7154 ' 

Mr. Peter J. Rickcrshauâ r 
« 

Vice President 
Buriington Northern Santa Fe 
2650 Lou Menk Drive • 
P. O. Box 961058 \ 
Fort Worth. Texas 76131 

Re: Jamco, Inc. at Sparks 

Dear Pete: 
This is in response to your letter of July I concerning BNSF access to the warenouse on 

the former Southern Pacific line ai Sparks. NV. You ask that UP authorize access to this 
warehouse as a transload facility, not a "new facihty". Union Pacific has also received 
correspondence on this matter from R. R. Donnelley. I am enclosing as information a copy of Jim 
Shattuck's response to Donnelley's letter since Mr. Staab of R. R. DonneUey copied BNSF on his 
correspondence to UP. 

Your characterization of the warehouse as the site for a new transload on BNSF dong the 
trackage rights lines does not qualify the warehouse as a location that BNSF has access to under 
the Settlement Agreement, as amended, or any of the conditions in die STB's approvd of the UP/ 
SP merger. Tike &cts remdn tiiat die warehouse is an existing faciiity on die SP whkh was 
served oniy by the SP prior to tht merger. BNSF's plans to utilize die warehouse as a BNSF 
Quality Distribution Center for paper transloading with Jamco as BNSF's contractor indu:ates 
tiiat tius is a new transload fadlity. whk;h like a "new facility", must meet tiie criteria established 
in tiic SetUement Agreement and tiie STB's modifkation of tfiat agreement As you know, when 
tiic STB clarified the "new facility" condition in Decision No. 61 last November, tiie STB sdd 
tiiat "a legitimate transload operation will necessarily entail both tiie construction of a rail 
transload facility... and operating costs above and beyond tiie costs tiut would be incurred in 
providing direct rail service." 



Your request of July 1 does not convince me that diis is a facility to which BNSF is 
entitied to have access. Therefore, tiie existing warehouse tt 1141 £. Glendak Avenue will not 
be opened for service by BNSF. 

Sincerely. RECT) LAW OEPT 

Q ^ U ^ JUL 16 1997 

ChariiePenner ««TW0R7H 
Director Industrid Development 

cc: F E. Kalb - BNSF 
Mike Roper-BNSF 
John Ransom - Room 1110 
Larry Wzorek - Room 830 



VFRIFICATION 

THE STATE OF TEXAS ) 
) 

COUNTY OF TARRANT ) 

F. E. (Skip) Kdb, Jr., being duly swom, deposes and says tiitt he has read tiie 

foregoing statement and that the contents thereof are true and correct to the best of his 

knowledge and belief 

F/E. (Skip) Jfc^lb, ll 

Subscribed and swora to before me on tius yl9 day of July, 1997. 

0 

I 

<fJ^Zy? / f Notary Public 

My Commission expii'dWf'ijii 



CERTIFICATE OF SERVICE 

I do hereby certify that a copy of the foregoing Joint Petltton for Enforcemerrt 

(BN/SF-81; RRD-1) was served, by first-dass mail, postage prepakl, on all Parties of 

Record in Finance Docket No. 32760. 

/fJ(X. 
Adam C. Stoane 
Mayer, Brown & Ptatt 
20()0 Pennsylvania Ave., N.W. 
Washington. D.C. 20006 
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DANIEL E. LUNGREN 
Attorney General 

State of California 
DEPARTMENT OF JUSTICE 

I t e m N o . 

Page C o u n t 

A p r i l 25 , 1996 

50 FREMONT STREET, SUITE JOO 
SA.N FRANCISCO, CA 94105 

(415) 356-6000 

.•FACSIMILE: (415) 356-6370 
(415) 356-6377 

Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
1201 Cons t i t u t i o n Ave., N.W. 
Washington, D.C. 20423 

RE: Union Pac i f i c Corp., et a l . -- Control 
Corp., et a l . ; Finance Docket No. 32760 

Southern Pacific 

Dear Mr. Williams; 

Enclosed f o r f i l i n g are an o r i g i n a l and twenty copies of the 
P e t i t i o n f o r Leave to F i l e Exhibit Late or, i n the A l t e r n a t i v e , 
P e t i t i o n t o F i l e Report as Rebuttal Evidence. 

Sincerely, 

DANIEL E. LUNGREN 
Attorney General 

LINDSAY sdwER 
Deputy Attorney General 

c c : A l l p a r t i e s - - ^ ; 
j CJficec'i-

m 191W6 

. ) 
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BEFORE TKE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAIL.\̂ :̂ v?r'̂ ^ • 

7~2—nfyV -
SOUTHERN PACIFIC RAIL C0RP0R;^TI0N, SOUTHERN ^ 

/\ND MISSOURI PACIFIC RAILROAD COMPA-V 
- - CONTROL AND MERGER 

TRANSPORTATION COMPANY, ST. TOJIS SOUTHWESTERN RA:_A.V: 
COMPANY, SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

PETITION FOR LEAVE TO FILE EXHIBIT LATE CR, 
IN THE ALTERNATIVE, PETITION TO FILE REPORT 

AS REBUTTAL EVIDENCE 

The Attorney General of the State of C a l i f o r n i a p e t i t i r r . ; 

the Surface Transportation Board for leave to f i l e l a t e t.'.e 

attached Analysis of Southern Pacific Rail Corpcration. Zr.:s 

o f f i c e has retained Lloyd L e v i t i n of JurEcon, Inc. to analyze 

f i n a n c i a l " v i a b i l i t y " of Southern P a c i f i c . Based i n part upc; 

Mr. L e v i t i n ' s f i n d i n g s , we supported the proposed merger ir. i : 

Statement i n Support of Proposed Merger we submitted to tl-.e =• 

on A p r i l 4, 1996. Subsequently, Mr. L e v i t i n reduced his f i r . - i 

to w r i t i n g i n the Analysi.s, which i s attached as Exhibit A ar.' 

dated A p r i l 24, 1996. 

In the a l t e r n a t i v e , t h i s o f f i c e p e t i t i o n s the Board tc f 

the Analysis as r e b u t t a l evidence under Decision No. 31. Var 

par t i e s raised the f i n a n c i a l condition of .Southern P a c i f i c i n 

-CUS 



t h e i r March 29 f i l i n g s . Exhibit A i s c l e a r l y relevant to that 

issue. 

DATED: A p r i l 1996 

Respectfully submitted, 

DANIEL E. LUNGPEN, Attorney General 
of the State of C a l i f o r n i a 

DAVID STIRLING, Chief 
Deputy Attorney General 

RODERICK E. WALSTON, Chief 
Assistant Attorney General 

THOMAS GREENE, 
Assistant Attorney General 

RICHARD N. LIGHT, 
Supervising Deputy Attorney General 

LINDSAY BOWER, 
Deputy Attorney General 

50 Fremont St., Suite 300 
San Francisco, CA 94105 
Telephone: (415) 356-6377 

By. 
LITJDS^ BOWER 

Attorneys f o r the State of C a l i f o r n i a 
State of C a l i f o r n i a 
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-'illJIfil 

An Analysis of 
Southern Pacific Rail Corporation 

in connection with the 
Union Pacific/Southern Pacific Merger 

] 

/ 

Prepared for: 

Lindsay Bower 
Deputy Attorney General 

State of Calitornia 
Department of Justice 

50 Fremont Street, Suite 300 
San Francisco, California 94105-2239 

Prepared by 

JurEcon, Inc. 
520 South Grand Avenue, Suite 665 

Los Angeles, California 90071 
Telephone: (213) 892-8200 

Fax: (213) 892-8207 

April 24, 1996 



EXECUTIVE SUMMARY 

JurEcon, Inc. was asked to provide an opinion as to whether the Southern Pacific Rail 

Corporation ("SPR") would continue to be a "viable" railroad if it were unable to merge with 

Union, Pacific. For purposes of this report, "viability" is defined as the ability of SPR to 

continually access capital on acceptable ternns to meet its minimum cash needs in order to 

continue its business as a major we';tern r.jilroad in the markets it presently serves. 

In our opinion, SPR will continue to generate a negative net cash from operating 

activities for the foreseeable future. Therefore SPR will have to continue to rely on asset sales, 

borrowings and equity issuance.to finance its cash deficit. We believe that it is unlikely that 

SPR will be able to obtain »he cash required from asset sales, or from the capital markets in 

the amount required, when required, and on acceptable terms. Therefore, we do not expect 

that SPR on a stand-alone basis will remain a viable major western railroad. . 



ABOUT iURECQN AND THE FINANCIAL EXEESI 

Since 1081, jurEcon, Inc. has been providing economic, fir.aiKial and statistical 

analysis to tho nation's major law firms, corporations, courts, governors, Congressional 

Commitv^-es and State Attorneys General. JurEcon specializes in economic and financial 

analysis and valuation, general corporate matters, cost-benefit analysis and in litigation 

support. 

The Financial Expert on this project is Lloyd A. Levitin, J.D., MBA, CPA . Mr. Levitin 

(MBA, University of Peni)sylvani<x W/?afton School), (}D, University of San Francisco) is a 

Senior Consultant with jurEcon and is on the graduate faculty t< K ng finance in the 

Department of Finance and Business Economics at the Graduate School of Business 

Administration al the University of Southern California. 

Before joining JurEcon, Mr. Levitin was the-Executive Vice President, Treasurer and 

Chief Financial Officer of Pacific Enterprises and simultaneously Executive Vice President 

and Chief Fitiancial Officer of Southern California Grs Company. 



IIMITING CONDITIONS 

1. This analysis has been provided to State of California, Office of the Attornev General 

for the purposes stated herein and should not be used for any other purpose. 

2. Our analysis is based solely upon public information provided to us hv State of 

California, Office of the Attorney General and was performed without the benefit of 

due diligence or access to all documents confidential or otherwise. 

3. The report contains information that Southern Pacific regards as "highly confidential" 

and which is subject to a confideniiality agreement JurEcon signed with Southern 

Pacific. 

4 in the course of our analysis, we were provided with bolh written and oral 

information related to the structure and operation of subject company which, we 

accepted as accurate without verification. We assume no responsibility for 

information furnished to us by others and believed to be reliable. We have relied on 

the accuracy and completeness of this information without independent verification. 

5. Any information contained herein is only intended to represent our beliefs about fhe 

financial viability of SP based on the information provided to JurEcon, Inc. as of the 

dates described herein. Changes in the operating condition <;f SP or its competitors 

could result in a recommendation of viability which is substantially different. 

6. We assume no responsibility for matters of a legal nature. 



7. The fee for this analysis is not contingent upon the nature of the results or conclusions 

derived herein. 

8. Neither JurEcon nor any of its employees or independent contractors has a financial 

interest in the subject company 

9. Neither all nor part of the contents of this report shall be disseminated to the public 

through advertising, public relations, nows, sales, or any othor public media. 

10. The estimates of future operations included !ierein are solely for use in this analysis 

and are not intended for use as forecasts or projections of future business operations. 

• We have not performed an examination, in accordance with standards established by 

the American Institute of Certified Public Accountants, or olher standards, of the 

. • accompanying prospective data, and accordingly, do not express an opinion or any 

other form of assurance, as contemplated by such standards on the accompanying 

prospective data or assumptions. In addition, there wi l l usually be differences 

between estimated and actual results because events and circumstance frequently do 

not occur as expected, and those differences m.->y be material. 

11. The historical financial data used in this Expert Opinion have been derived from 

financial statements and other summary information provided to JurEcon; such reports 

may Include disclosures required by generally accepted accounting principle.s or other 

disclosures which are not- repealed herein. We also may have relied on unaudited 

financial materials, including but not limited to Analysts' Reports. 

12 This report does not evaluate SPR's strategic options such as "bust-up". The intent of 

this report is to address whether SPR on a stand-alone basis - as presently cor lituted 



and without a "bust-up" or major restructuring - can remain viable. 



SECTION 1 

BACKGROUND INFORMATION 

Introduction 

Southern Pacific Rail Corpoiation ("SPR") is a holding company that, through the integrated 

network of its principal subsidiaries, transports freight throughout the Western United States. 

In 1995, the company generated $3.2 billion in revenues. SPR's principal operating 

subsidiary is Southern Pacific Transportation Company ("SPT"). 

\ SPR has sustained an aggregate negative net revenue from railway operations since 

1983.' In addition, in every year since 1983, SPR's cash flow from railroad operations 

failed to cover its capital expenditures. As a result, SPR relied on proceeds from property 

sales, borrowings, and equity financings to meet its operating ca.sh needs. 

The company's primary competitors are Burlington Northern Santa Fe ("BNSF")^ and 

Union Pacific. SPR is financially much weaker than these competitors. 

Shown below is the cumulative "free operating cash flow" for SPR for the period 

1983-1994 together with the same data for its western competitors: Burlington Northern, 

Santa Fe, and Union Pacific. SPR's cumulative free operating cash flow was a negative $1.5 

'For the period 1983-1994 as reported to the Interstate Commerce Comrr,,ssion and 
reproduced by Anestis & Co., September 30, 1995. 
1995 data not yet available but it is not believed that 1995 data will change the statement. 
^ Burlington Northern and Santa Fe merged on 9/22/95. 
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billion while Burlington Northern and Union Pacific each had a positive free o^>erating 

flow in excess of $5 billion. This is shown below. 

CUMULATIVE FREE OPERATING CASH FLOW 

Cumulative Free Operating Cash Flow'-1983-1994 
, (in millions) 

SPT $(1,491) 
Burlington Northern $5,775 
Santa Fe $720 
Union Pacific $5,266 
' Data taken from report prepared by Anestis & Company, dated 9/30/95 and (S based on data cu 
material submitted on Form R-1 and other reports to fhe Interstate Commerce Commission. 1995 
yet available. Free operating cash flow is defined as revenues less expenses plus depreciation less 
expenditures. It excludes income taxes and interest expense. Capita expenditures includes capita 
' Southern Pacific data is on a "proforma' basis combined with SLSW and DRGW 

led ' r c -
data is not 
capital 
I leases. 

A SPR's operating ratio (i.e. the ratio of operating expenses to operating revenues) has 

/'averaged over 100% for the period 1983-1994. This means that operating expenses have 

exceeded operating revenues over this period. SPR's competitors have enjoyed operating 

ratios significantly below SPR. This is shown below: 

OPERATING RATIOS 

Average 1983-1994' 
• 

SPR 104.0% 

Burlington Northern 87.0% 

Santa Fe 93.5% 

Union Pacific 85.3% 

Data taken from report prepared by Anestis & Company, dated 9/30/95 and is based on data submitted on, 
form R-1 to ICC. 
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SPR's return on equity has averaged only 3.2% for the period 1983-1994. Vns 

amount is clearly inadequate. SPR's competitors (except Santa Fe) enjoyed healthy returns m 

equity as shown below. 

RETURN ON EQUITY 

Aveicige 1983-1994' 

SPT 3.2% 

Burlington Northern 9.8% 

Union Pacific 10.5% 

Santa Fe 3.6% 

'Data taken from report prepared by Anestis & Company, dated 9/30/95 and is based on data submitted on 
form R-1 to ICC. 

History 

SPR's roots date back to the 1860's when the predecessor of its principal subsidiary, 

Southern Pacific Transportation Company ("SPT") began as the Western half of America's first 

transcontinental railroad. In the early 1980s, SPT and Santa Fe merged their operations 

pending Interstate Commerce Commission (ICC) approval. The ICC reviewed the case from 

1983 to 1988, during which time the company was held in a trust until the ICC disallowed 

the merger in 1988. As a result, the SPT side had to be spun off, and was acquired in October 

1988 by the Anschutz Corporation for $1.02 billion. The latter bought the Denver and Rio 



Grande Westem Railroad Company in 1984. In 1989 and 1990, SPR acquired access to 

Chicago from St. Louis and Kansas City, respectively. 

During the period SPR was held in trust, SPT fell significantly behind other Class I 

railroads that were then consolidating, streamlining and strengthening their railroads.' SPR 

management has stated that when it acquired SPT in 1988, "SPT was burdened with 

excess, unprofitable and low density track, inefficient operations and a generally higher 

and less competitive cost structure than other class I railroads."' Moreover, at the time of 

the proposed meiger of SPT and Santa Fe, SPT was an investment grade credit, it had 

access to capital, it was financially viable.^ However, in 1988, SPR was given a below 

•investment grade credit ("BB") and its bonds have been below investment grade credit ever 

since.^ 

In July, 1993, SPR hired Ed Moyers, formerly of Illinois Central, as President and 

Chief Executive Officer. Moyers had a reputation as a prudent cost cutter, with a history of 

streamlining operations and increasing efficiency. The company developed and 

impletnented a strategy to improve its operating results by enhancing customer service and-

increasing revenues whi le lowering the cost and improving the productivity of its railroad 

operations.^ During Moyer's tenure, fhe operating ratio for SPR improved 820 basis points. 

' SPR Corp., Form S-1 Registration Statement (filed with the SEC 8/10/93) at 19. 
" SF^ail Corp., Form S-1 Registration Statement, Amendment #2, (filed with the SEC 2/13/94) at 36. 
^ Deposition of James A. Runde, 11. 
^ See Appendix. 
^ SPRail Corp., Form S-1 Registration Statement, Amendment i:2, (filed with SEC 2/18/94) at 5. 



from 100.6% in 1993 to 92.4% in 1994.® Mr. Moyers received Railway Age's Railroader 

of the Year Award for his performance at SPR.' 

In early 1995, Ed Moyers resigned for health reasons and was replaced by |err\ 

Davis, who came from CSX Transportation, where he was Chief Operating Officer. 

Performance deteriorated in 1995, for three major reasons. First, the turnaround 

effort encountered greater obstacles than management had anticipated.'" Secondly, 

management underestimated the adverse impact of the Burlington Northern-Santa Fe 

merger. "Final ly , 1994 was an exceptional year for the railroad industry, capacity was 

tight, and customers migrated to SPR as shipper of last choice.'^ 

• SPR contends that th^ merger of Burlington Northern and Santa Fe, which was 

completed in the third quarter of 1995, has substantially changed the competitive 

environment in the west, and the competitive environment for SPR.'^ SPR believes that the 

"increasing service competit ion that has developed and wi l l be accelerating wi l l require 

substantial additional capital expenditures for addit jnal equipment, track improvei.-;ents, 

and other new facilities and technology."'* 

In this regard, SPR has identified $1 bil l ion that it believes should be made in 

^ Anestis & Company Report dated 9/30/95 based on data submitted fo ICC. Based on SPR's purchase accounfi/i 
basis, fhe coerafing ratio improved 750 basis points, from-96.5% in 1993 to 897o in 1994. .... 

' Deposition of Philip F. Anschutz af 129. 
'° Verified statement of Yarberry, at 278-279. 
" 1995 Annual Report, page 20; Verified Statement of Lawrence C. Ydrberry, at 262. 

Deposition of Philip F. Anschutz at 49, 50. 
1995 Annual Report, page 5. 
1995 Annual Report, Page 20. 



excess of normal capital expenditures over the next four years "simpiv to maintai" ^ 

current competitive posit ion." '^ However, SPR contends that it is "subject to r i ' w v 

constraints that l imit its ability to make the investments necessary In the new compel t \e 

environment." '^ In fact, SPR claims it "likely wi l l not be able to obtain, either rron^ 

internal iources or from the public capital markets, fhe funds necessary to avoid fall r-e 

farther and farther behind in competition against BN/Santa Fe and UP."'^ SPR belie\es a 

• a 

merger wi th Union Pacific is the only solution to its critical need for additional capital. 

Finally, SPR believes that if the proposed merger with Union Pacific were not completed 

SPR would have to "shrink its service."" The company concluded that "after several years 

of extraordinary capital expenditures to build its locomotive fleet, the company wi l l not be 

able to match the financial resources of BN/ATSF or UP going forward to provide the 

facilities and other service enhancing investments necessary lo be fully competitive on a 

stand-alone basis".^° 

This report w i l l address the question of whether SPR can rerriain financially "viable" 

in its present form in the foreseeable future.^' We conclude that it cannot remain 

financially viable. 

1995 Annual Report, Page 20. Some of these investments include technology, additional equipment, m's' 
intermodal facility, terminal and yard facilities, reload centers, additional capacity, and Mexican gateway,. 
Verified statement of Yarberry, af 221-224. 
Verified statement of Lawrence C. Yarberry, at 274. 
Ibid., at 260. Also see deposition of Philip F. Anschutz at 46,47 

" ib id. , at 260-261. 
'^1995 Annual Report, page 20. 
1° Ibid, page 21. 

Philip F. Anschutz stated in his deposition that 'most of the analysts have said a stand-alone SP 



SECTION 2 

FINANCIAL MODEL USED TO EVAI UATE ^^VIABILITY" 

We were asked to provide an opinion as to whether the Soulhern Pacific Rail 

Corporation ("SPR"; would continue to be a "viable" railroad if it were unable to merge with 

Union Pacific. 

For purposes of this report, "viability" is defined as the ability of SPR to continually 

access capilal on acceptable lerms to meet ils minimum cash needs in order to continue its 

business as a major western railroad in the markets il presently se rves .There are five 

principal sources of capital. They are: 

1. Net cash from operating activities 

2. Cash reserves 

3. Sale of assets 

4. Borrowing 

5. Sale of stock 

Each of these sources is discussed below: 

cannot possibly survive against a combined BN/Sanfa Fe." See deposition at 287. 
lames A. Runde, of Morgan Stanley, SPR's financial advisor since 1986, defines financia! viability 

in terms of fhe company's access to capital. See Deposition of Runde at 18,74. Further Runde 
testified that "fhe easiest way fo fell whether or not a company has access fo capital is whether it 
has an investment grade credit rating." Deposition of Runde at 12. Currently, SPR does not have an 
investment grade credit rating. 



Net Cash from Operating Activities 

Net cash from operating activities indicates the amount of cash that the firm is able to 

generate from ils ongoing business activities, ll represents the company's cash receipts less 

23 

cash operating expenditures including interest, taxes and capital expenditures. 

A business that spends more cash on its ongoing activities than it generates has lo 

finance these activities somehow. It can use up its cash reserves, liquidate assets, borrow 

additional cash or raise additional equity. 

Cash Reserve 

Cash and short-term investments are the most assured source of capital to meet cash 

needs. SPR's cash reserves are discussed in Seciion 5. . . 

Sale of Assets 

Many railroads have substantial value in excess real estate, particularly the Western 

land-grant railroads. However, asset sales are not predictable and cannot be relied upon to 

meet specific cash needs at a given time. Also, the supply of assets diminishes as assets are 

sold. SPR's excess real estate is discussed in Section 6. -

Borrowings 

The ability of a company to sell debt depends upon the company's credit rating and 

whelher it is in compliance wi lh existing loan covenants. Bonds are rated by Standard & 

This report emphasizes cash flows and not accounting profits. There are many differences 
'between earnings and cash flows. For example, accounting profits depreciate capital expenditures 
over a number of years while cash flows include capital expenditures as cash outflows in the year 
they are incurred. What is important here is cash flow because a fin,-, can default on debt if if lacks, 
cash fo pay debt service even though it may have substantial accounting earnings. 
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Poor's, Moody's, Duff and Phelps, and Fitch. Each of the agencies use a unique set of criteria, 

but their ratings are similar enough in practice that the Standard & Poor's nomenclature can 

be used lo describe bond ratings in general. Bond ratings range from AAA, the designation of 

gilt-edged quality, all the way to D when the issue is in payment default or obligor ha? filed 

bankruptcy. Beneath AAA are the AA rated companies lhal, although also held in \er\ high 

regard, possess slightly more long-term risk than the lop rating. The next category, A, 

contains the largest group of rated companies. Although A is a good rating, it implies that 

there may be an impairment of timely debt service in the future. Just below A are BBB rated 

issues, the lowest of the investment-grade bonds. Beneath BBB are speculative, high yielding 

junk bonds with ratings of BB and B. 

The likelihood of default is directly related to a company's bond rating. Moody s 

examined the default experience of 3,042 issuers over the 20-year period from 1970 through 

1989. Their study confirmed other research by showing that progressively lower-rated 

companies are much more likely to default in their obligations lo bond holders. The report 

shows that among the companies rated B at a given time, 26% defaulted on their bonds 

within an ensuing 10 - year period and 21 % defaulted within an ensuing 5 - year period.^* 

A bond rating less than BBB is clearly risky. First, the likelihood of default increases 

appreciably as the rating falls below investtnent grade, the term used to connote a rating of 

BBB or better. Also, companies v/ith debt ratings below BBB cinnot assume continuous 

*̂ "Corporate Bond Defaults and Default Rates, 1970-1989", April 1990, Moody's Investor Service, 
cited in Stewart, "The Quest for Value", page 39.3.. 



access to debt capital at times and in amounts of its choosing. Further, in limes of tight credit, 

companies that are below investment grade can find themselves literally locked out ot the 

market, because investors wili settle for nothing less than investment grade bonds. SPR 

currently has junk bond ratings and SPR's abilily lo borrow is discussed in Seciion 7. 

Sale of Stock 

Equity is in a junior position to debt in the event of bankruptcy. Thus, the qualit\ of a 

company's debt affects the quality of equity since equity is in a junior position. It i? 

impossible lo have a low quality debt and a high grade equity. 

The amount of equity that can be sold at any given time depends upon general market 

conditions and the prospects for the company selling slock. A company like SPR with a weak 

financial condition, as evidenced by low-earning power,'inadequate-cash flow, high 

leverage, combined with a lack of solid prospects for improvement in financial performance 

• will have difficulty in selling stock.. Investors do not want-to buy stock unless.they are 

convinced they will receive a return on the capital invested that compensates them for the 

risk taken. The prospects for sale of equity are discussed in Section 8. 

Summary 

A company that generates a positive net cash from operating activities over the long-

term is financially strong and is likely lo remain financially viable. A company that generates 

a negative net cash from operating activities for a prolonged period has to rely, on a 

combination of existing cash reserves, sale of assets, borrowing and sale of stock. A company 

cannot rely on existing cash reserves or sale of assets for a prolonged time because the 

10 



supply diminishes. The abilily of a company lo rely on borrowings and sale of stock is 

directly related lo the company's credit ratings, which quantify the default risk lo which a 

company is exposed. The lower the credii rating, the greater the probability ot default and in 

turn the greater the difficulty the company wi l l have in accessing debt and equity capital. If 

the company cannot access the right amouni of capital at the right time wi lh acceptable 

terms, it wi l l no longer remain viable.^' 

" Runde, SPR's financial advisor from Morgan Stanley, testified he told SPR's Board of Directors in 
1995 that SPR's "access to capital was in doubt because they had a junk bond credit rating and 
because investors were concerned that the equity could be wiped out by the difficult operating 
environment that could be produced by railroad consolidation away from the SP". See Deposition 
of Runde, af 72. 
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SECTION 3 

CONCLUSION 

In our opinion, SPR will continue to generate a negative net cash from operating 

activities for the foreseeable future. Therefore SPR will have to continue to rely on asset sales, 

borrowings and equity issuance to finance its cash deficit. We believe ti'.at it is unlikely that 

SPR will be able to obtain the cash required from asset sales, or-from the capital markets in 

the amount required, when required, and on acceptable terms. Therefore, we do not expect 

that SPR on a stand-alone basis will remain a viable major western railroad. . • / . v . 

12 



SECTION 4 

NET CASH FROM OPFRATINC. ACTIVITIES 

Financial Summary 

A company that generates positive net cash from operating activities (i.e. cash receipts 

that exceed cash operating expenditures, interest, taxes and capital expenditures) is 

financially strong. Historically, SPR has not been able to generate a positive net cash from 

operating activities and is not likely lo do so in the foreseeable future. 

SPR's net cash from operating activities for the period 1991-1995 was a negative 

$2,214 mil l ion. This is shown below: 

NET CASH FROM OPERA.riNG ACTIVITIES 
(Dollars in Millions) 

1995 1994 1993 1992 1991 TOTAL 1991-1995 

Operating Cash 
Flows' $ 124 $ 228 $ (105) $ 107 $ (45) $ 309 

2 3 
Investments ' 

(913) (578) (371) (364) (297) (2.523) 

Net Cash from 
Operating Activities $(789) $(350) $(476) $(257) $(342) $(2,214) 

^From SPR's consolidated statement of cash flows as published in its Annual Report except 
excludes change in short-term investments and includes long-term capital leases 
"'1995 investments are abnormally large due to acceleration of some $150 million of capital 
expenditures from 1996 to 1995. 
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1993 Strategy 

The new management team that took c harge of SPR in 1993 (headed b\ Ed Mcsers) 

formulated a strategy to improve operating re; ults - and cash flow- by improving customer 

service (thereby increasing revenues) while lowering the cost of operations. 

1994-A Record Year 

- •• • Moyers' strategy was bearing fruit by the end of 1994. In that year, SPR set new 

records for earnings, gross freight revenues, and total carload volume. 

By successfully handling higher traffic volumes with greater efficiency, SPR strongly 

improved earnings in 1994 compared lo previous years. Operating income for 1994 

increased by 235% lo $345.7 million, compared to 1993 operating income of $103.2 

million.^.'As a result, SPR's operating ratio improved oyer eight points, from 100.6% in 1993 

to 92.4% for 1994." 

During 1994, SPR substantially improved its liquidity and debl-to-capilalization ratio.. 

As a result of improved operating performance, the sale of the Alameda Corridor in 

Los Angeles for $235 million, and $504 million of new equity capital, SPR significantly 

" • ' reduced its debt. As a result; SPR's debt-to-capitalization ratio, which stood at 94% in 

December 31, 1992, was reduced to 537o al the end of 1994. 

A critical element of SPR's cost reduction strategy is to lower ils labor expenses, the 

single largest component of its operating expenses, by continuing to improve labor 

SPR February 7, 1994 Form S-1 Registration Statement at 43. 
Anestis, Sept. 1995 Report. Based on data filed with ICC 
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productivity. From December 31 , 1992 to December 31 , 1994, SPR reduced the number of 

its employees from 22,793 to 18,010, or 2 1 % . During the same period, labor producti\ity 

increased as measured by approximately 47% increase in revenue ton-miles per employee 

and the approximately 397o increase in carloads per employee over the same period. 

Despite the success of the strategic cost-cutting program and increases in revenue, 

SPR's financial performance in 1994 compared unfavorably with that of ils competitors. SPR 

still suffered from a high operating ratio, low return on equity, low densily and low free 

operating cash flow. This is shown below: 

1994 PERFORMANCE' 

SPR Buiiint^ton Sontci Fe Union Pdcific 
v . , . , 1 - . ^ . . . I ' l . - v f . . " ! , -

V Northern 

Operating Ratio 92.4% 83.4% 847o 79.2% 

Return on Equity 9.27% 16.9% 10.1% 15.1% 

Density (Revenue ton-
miles per mile of road) 
(millions) 9.6 11.7 12.0 13.4 

Free Operating Cash 
Flow (millions)^ $(74) $469 $(24) $779 

'Anestis, Sept. 1995; based on reports filed with ICC. 
^Defined in the Anestis Report as revenues less expenses plus depreciation less capital 

-r''- ."expenditures. Expenses exclude income taxes and interest expense. Capital expenditures include 
capital leases. Net cash from operating activities as used in this report reduces cash flow by faxes 
and interest expense and is thus a lower amount than free operating cash flow. 

SPR Management Expected To Do Even Better In 1995. 

In the 1994 SPR Annual Reporl, Jerry R. Davis, President and Chief Executive Officer, 
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Staled in his letter to stockholders that "Looking ahead through 1995, we expect to build on 

the momentum we achieved in 1994 and continue to improve our operations." 

Performance Deteriorated in 1995 

In fact, financial performance in 1995 deteriorated significantly from 1994 results. 

Moreover financial performance deteriorated significantly from management's expectation?. 

Shown below is a summary of financial performance for 1994, management s 

expectation for 1995 as sel forth in ils March, 1995 projection^', and actual 1995 results. 

INCOME STATEMENT DATA 
(Dollars in Millions) 

y-'-"ri ACTUAL 1994 PROJECTED 1995 ACTUAL 1995 

Operating Revenues . $3,143 $3,327 $3,151 
Operating Expenses 2.797 2.879 3.002"' 
Operating Income $ 346 $ 448 $ 149 
Gains from Real Estate Sales $ 262 $ 67 $ 31 
Net Income (Loss) 242 203 (3) 
Operating Ratio'^' 89% 86.5% 95.3% 

Includes special charges of $65 million. 
Based on SPR's purchase accounting basis. Operating ratios reflected in Anestis Report shown 

above are based on SPT's historical costs. 

J 
28 SPR'S Schedule 14 D-9 filed with SEC af 17. (File N l 1-000011). 
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CASH FLOW 
(Dollars in Millions) 

ACTUAL PROJECfED ACTUAL 

" 1994 1995 1993 

Operating Cash Flows $ 228 $ 309 $ 124 

Investments'" $(578) $(716) $(913) 
Net Cash Flow from Operating Activities $ (350) $(407) $(789) 

Management expected operating income in 1995 to increase 297o over 1994. 

Instead, actual 1995 operating income decreased 577o. 

Management expected 1995 net income to be $203 million. Actual 1995 results was 

a net loss of $3 million. 

»• / The forgoing schedule of Cash Flow data shows that management expected operating 

cash flows to reach $309 million in 1995, an increase of 367o over 1994. Actual operating 

cash flows were $124 million, 607o belcw expectations for 1995, and 467o below actual 

operating cash flows for 1994. 

Management expected 1995 net cash from operating activities to be a negative $407 

million. Actual net cash from operating activities was a negative $789 million. Of this $382 

million deterioration, $185 million was due to lower operating cash flows and $197 million 

was due to higher investments. A substantial part of the increase in investment was due to 

acceleration of 1996 investments into 1995. However, the $185 million deterioration in 

operating cash flow indicates lhal management underestimated the magnitude of the 

problems. 

In July, 1995, based on disappointing performance for- the first six months. 
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management revised downward its projections for 1995. However, management still greafh 

overstated 1995 expi!cled performance. A comparison of income statement data for K^.^rch 

and July projections^' and actual 1995 results follow ($ in m Ilions): 

1995 

MARCH PROJECTION JULY PROJECTION ACTUAL 
Operating Revenue $3,327 
Operating Expenses 2.879 
Operating Income $ 448 

$3,220-3,200 
2.900-2.920 

$ 320-280 

$3,151 
3,002 

^ 149 

Gains from the Sale of Real Estate $ 67 
Het Income 0-oss) $ 203 

$ 70-70 
$134-110 

$ y 
S '3) 

Actual 1995 Operating Income of $149 million was substantially below the July 

projected operating income of $280-320 million. 

SPR's Liquidity Substantially Deteriorated In 1995 

The progressive deterioration in SPR's financial strength during 1995 is evidenced by 

the changes in the Company's disclosures on "Liquidity and Capita! Resources" contained in 

quarterly filings with the S.E.C. on Form 10Q. 

The substantive changes during 1995 are as follows: 

1. In the first and second quarter 10Q the Company stated "The 
capital and debt transactions completed over the last two years 

•>9 Ibid. 
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have substantially improved the Company's liquidity." This 
sentence was omitted from the third quarter 10Q and the 1993 
Annual Report. One can infer from this that the Company has 
concluded that liquidity has substantially deteriorated during the 
last half of 1995. 

In the first quarter 10Q, the Company stated "The Compa.iy 
anticipates that, for the next few years, cash generated by rail 
operations, while expected to continue to improve, will be 
insufficient to meet its cash needs iricluding acquisition of 
equipment and other necessary capital expenditures. In order lo 
satisfy these cash flow requirements, as well as satisfy financial 
covenants in its credit facilities, the Company must continue to 
improve its operating results . . . " The words "while expected to 
continue to improve" were deleted in the second and third 10Q 
and in the 1995 Annual Report. Thus, disclosures in the 1995 
quarterly lOQ's and the 1995 Annual Report state the Company 
must improve its operating results but only in the first quarter 
10Q does the Company state lhal il actually expects cash flows 
to continue to improve. This infers less confidence (or more 
conservatism) on the part of mariagement. 

In the third quarter 10Q the Company slates: "Based on 
projected operating results and land sales in the fourth quarter 
of 19951 t/'e Company presently believes it should meet the 
financial covenant tests in its bank credit facilities by a small 
margin/ This disclosure did not appear in the first and second 
quarter 10Q. One can infer that liquidity has deteriorated in the 
latter part of 1995. 

In the third quarter 10Q the Company states: "The Company 
• faces large capital investment requirements in order to meet the 
challenges of its major competitors, particularly as a result of 
the recent BNIATSF merger. The intense service competition 
that has developed and will be accelerating will require capital 
expenditures for additional equipment, track improvements and 
olher new facilities and technology." This disclosure that the 
Company needs to make additional capital expenditures to 
remain competitive did not appear prior lo the third quarter 
10Q. (The BN/ATSF merger was not effective until fhe end of 
the third quarter, 1995). This disclosure was repeated in the 
1995 Annual Report together wilh the added disclosure lhal 
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"The Company has identified capital expenditures of more than 
$ 1 billion that it believes should be made in excess of normal 
capital expenditures over the next four years simply to maitMain 
its current competitive position." The need lo make additional 
capital expenditures would lessen liquidity. 

5. In its third quarter 10Q the Company also disclosed the 
following with respect to the BN/ATSF merger: "Pressure on the 
Company to improve service and price more aggressively may 
continue and could adversely impact operating results because 
the Company may not be able to reduce costs as rapidly as it 

' " '•'• would have without the increased service competition from the 
BN/ATSF merger, and expend capital equivalent to its 
competitors and compete with equal service. If the company's 
proposed merger with UPRR were not completed, management 
now believes the Company would have to shrink its service." In 
the 1995 Annual Report, the Company repeated this disclosure 
with changes indicating an even more bearish outlook. Instead 
of saying "Pressure on the Company to improve service and 
price more aggressively may continue, ..." the wording was 
changed to: "Pressure on the Company to improve service and 

-price more aggressively are expected to continue . . .". Instead 
of saying that "The Company may not be able to reduce costs as 
rapidly .as it would have without the increased service 
competition", the wording was changed lo "The Company does 

' not expect to be able to reduce costs as rapidly as it would have 
' without the increased service competition." These disclosures 

make il clear that the BN/ATSF merger had a major impact on 
SPR's management thinking and that its timetable for reducing 
costs was set back and that SPR would, absent a merger with 
UPRR, have to shrink ils service. 

6. In the 1995 Annual Report, the Company added two 
disclosures: (1) "As a result not achieving certain ratios and 
covenants in its $375 million Senior Notes at December 31, 
1995, the Company is restr'cted in incurring additional 
indebtedness, except for certai: i permitted categories of debt, 
including $300 million available under its revolving credit 
facility."; (2) "Because continued compliance vjith the financial 
terms and covenants under its credit facilities would require 
significant gains from the sales of properties in the first and 
second quarters, the Company and its banks have agreed to 
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amend the covenants through the second quarter 1996 to 
eliminate the fixed charge coverage tests for these periods. 
Management of the company currently believes it will meet ils 
revised financial covenants in 1996, although the margin is 
narrow. If the Company were unable to meet these 
requirements, its liquidity would be significantly constrained in 
the latter part of 1996." These disclosures in the 1995 Annual 
Report reveal that SPR is now restricted in incurring additional 
indebtedness, except under ils $300 million revolving credii 
facility, but even its ability to use that facility is under pressure 
since SPR expects lo meet ils financial covenants by only a 
"narrow" margin. 

Deteriorating Financial Performance in 1995 Suprised SPR's Security Analysts 

Security analysts, like SPR Management, over-estimated 1995 earnings. SPR had a net 

loss of $.02 per share for 1995. Excluding the special charge, 1995 earnings per share would 

have been $.23 per share. 

Shown below are .security analysts" projections of SPR's 1995 earnings per share, 

together with dale of the projection. 

DATE OF PROJECTION PROJECTED EPS 

Salomon Brothers July, 1995 $ .80 

Merrill Lynch May, 1995 $1.10 
Lehman Brothers January, 1995 $1.35 
Natwesl Securities January, 1995 $1.30 
C.J. Lawrence/Deutsche Bank January, 1995 $1.35 

Eslimales of 1995 EPS in January 1995 were in the $1.30 - $1.35 range. This 

compares to the actual loss of $.02 per share. 
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Morgan Stanley's Valuation of SPR tor Purposes of Merg'r with Union Pacific Based 

on luly 1995 Projections 

Presumably the July projeclions given Morgan Stanley for purposes of rendering 

financial advice on the merger were the projeclions that SPR now acknowledges were too 

optimistic.^" 

Unexpected Problems Encountered in 1995 

Management concluded in 1995 that its strategy to improve service while 

simultaneously reducing cost was not working. Also, management underestimated the 

competition from the merger of Burlington Northern and Santa Fe. 

In 1995. SPR's Management Revised Its Thinking That It Could Improve Service And 

At the Same Time Continue To Reduce Cost and Placed A Higher Priority On Improving. 

Service 

SPR's efforts lo improve operating results by improving customer service and thereby 

•increasing revenues while simultaneously reducing costs encountered greater obstacles than 

were anticipated when the efforts commenced in 1993. During 1995, it was necessary to 

hire additional employees in order lo maintain service levels, and certain planned cost 

reductions proved difficult to achieve.^' Operating expenses increared by approximately 77o 

°̂ See Deposition of Runde, page 72. July projections are discussed on page 18 of this report. ,̂ 
^' Verified Statement of Yarberry at 278, 279. 
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in 1995 over 1994, even though overall revenues remained essentially flat due to 

competitive pressures. 

The largest component of operating expenses, labor and fringe benefit costs increased 

$34.6 million, or 3.27o, for 1995 compared to 1994. The Company increased rail 

employment by approximately 5.77o during the year. The Increase in employment was due 

. primarily to.an increase in train,and engine crews in-order to improve customer service and 

to address congestion in certain high volume corridors.'^ 

The increase in employees reversed in part the downsizing of the labor force that has 

taken place over recent years. 

' • ' SPR Underestimated the Impact of the Burlington Northern and Santa Fe Merger 

Burlington Northern and Santa Fe merged in the third quarter of 1995. This merger 

has substantially changed the competitive environment-in the west and the competilivQ, 

situation for SPR. BNSF is financially much stronger than SPR. 

Shown below is a comparison of 1995 financial dala for SPR and Burlington Northern 

Santa Fe ("BNSF"). 

/ ".1995 Annual Report at 14. 
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1995 FINANCIAL PERFORMANCE 
(Dollars in Millions) 

SPR'" 
1 

BNSF" 

Operating Revenues $3,151 $8,170 

Operating Income 214 1,576 
Net Income 36 759 
Operating Ratio 93.2 7o 80.7°.^ 

Debt to Capital (year-end) 62% 46 \-
Stockholders Equity (year-end) 1,061 5,037 
Operating Cash Flow 124 1,416 
Capital Expenditures'̂ * 412 890 
Operating Cash Flow Less Capital Expenditures (288) 526 

C tec 

Operating ratio based on SPR's purchase accounting basis. 
'^' Operating revenues, operating income, net income and operating ratio represents combmec 
Burlington Northern and Santa Fe operations after adjustment to exclude special items as re' er t ' 
in BNSF's Investor's Report. Cash flow and capital expenditure data is as reported in pubii:-ec 
financial statements and represents full year data for BN, and SF amounts from date of merge' r-
95). 

Excludes capital leases. 

BNSF's 1995 combined operating income was over 7 times larger than SPR s 

operating income. 

- BNSF's debt to capital ratio is 16 percentage points below SPR's debt to capital rat.o 

This indicates that BNSF has substantially more borrowing capacity than SPR. 

BNSF's equity is nearly 5 limes larger than SPR's equity. 

BNSF's operating cash flow is 11 limes larger than SPR's operating cash flow. 

Finally, BNSF generated operating cash flow that exceeded its capilal expenditurfrs r>/ 

$526 mil l ion, while SPR's operating cash flow was $288 mill ion short of its cash capital 
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expenditures. 

SPR management has come to realize that the financial power of the BNSF 

combination is greater than originally thought. BNSF's CEO Rob Krebs has been reported to 

state that the railroad has $1 billion of savings lo realize over the next 3-4 years. This is 

about twice as much as filed in the merger application. 

Moreover, the integration of Burlington Northern and Santa Fe is occurring more 

quickly than SPR initially anticipated. E,>ISF's CEO, Rob Krebs, is reported also to have said 

that the railroad will realize the entire $1 billion of merger synergies two years ahead of the 

schedule submitted to the Commission." Mr. Krebs has also staled he believes there is $500 

million worth of savings above the merger benefits. 

Salomon Brothers is projecting BNSF to achieve an operating income of $ 1,866 

million in 1996 and $2,252 million in T 997. This compares to a combined pro forma 

operating income of $1,576 million in 1995. This reflects a projected increase in operatingv^ 

income of 437o in two years. 

The large merger synergies generated from the combined BNSF railroad makes the 

combined railroad a substantially stronger competitor than either railroad was separately. 

The stronger financial condition and resources of BNSF will allow it to make more 

investments designed to enhance service, attract new customers, gain market share and 

achieve even more efficient operations. 

• Salomon Brothers projects that BNSF's capital expenditures (including.capital leases) 

33 Verified Statement of Yarberry af 264. 
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will total $1.8 billion each year for 1996 and 1997. This is much higher than the $1.5 billion 

combined BN and SF capilal spending Salomon Brothers projected for 1995 and is i.̂ ore than 

three limes the amount SPR projects lo spend in 1996 and 1997. 

Evidence of the increasing competitive environment can be seen in the downward 

trend of SPR's revenue per ton-mile which declined to $0,019 in 1995 from $0,021 in 1994. 

This decline in revenue per ton-mile occurred even though SPR had been successful in 

increasing traffic volume in 1995. 

Olher evidence of the increasing competitive environment is that in 1995, for the first 

time in several years, volumes and revenues on intermodal business declined. SPR believes 

this is largely attributable to increased service competition from its major competitors relating 

lo transit time and consistency, areas in which SPR has historically lagged behind. Intermodal 

container and trailer operations are SPR's largest single iraffic category, accounting for 30.47o 

of 1995 carloads and 25.6% of gross freight revenue. 

In 1995, SPR's intermodal carloads were down 2.57o and gross freight revenues from' 

'intermodal were down 2.27o. While SPR losi intermodal business, its competitor, BNSF 

gained business. Combined BNSF intermodal carloads for 1995 was up 3.87o in 1995 

resulting in a 3.87o increase in intermodal revenues. 

Solomon Brothers projects 37o-57o growth for intermodal within the industry in 1996, 

with the best growth to be experienced by Norfolk Southern and BNSF, two carriers "that are 

' instituting new marketing and service programs." 

The intense service competition, including new single line service provided by the 
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merged BNSF is expected to continue and is impacting commodities other than intermoifal. 

This nev/ competitive environment places pressure on SPR to improve service and price 

more aggressively. As a result, SPR probably cannot reduce costs as rapidly as it wculd have 

without the increased service competition from BNSF or to expend capital equivalent to its 

competitors and be able to compete wilh equal service. 

Standard & Poors is also concerned about the impact of the BNSF merger in SPR. On 

October 30, 1995 it stated that SPR's "financial performance has deteriorated in recent 

quarters while competing railroads are posting improved results. SPR's competitive position 

and market share appear to be weakening in the face of pressure by the combination of 

Burlington Northern Railroad and the Atchison, Topeka and Santa Fe Railway Co." 

t 

I 

First Quarter Results for 1996 

The conclusion that it is unlikely SPR will produce a positive net cash from operating 

activities in the foreseeable future is based in part on a judgment that the adverse trend that 

began in 1995 wi!! continue. First quarter results for-1996 will be reported on April 24, one 

day after the date of this report. It is our judgment that it is more likely than not that first 

quarter results for 1996 will be below that of the first quarter results in 1995 indicating that 

the adverse trend will continue into 1996.^'' 

Consensus of security analysts is that SPR will report 6 cents per share for the first quarte r of 1996 
compared fo 11 cents in the first quarter of 1995. See Zacks, March 1996. 
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THE IMPROVEMENT NEEDED BV SPR TO PRODUCE A POS'TIVF NfT CASH FROM 
OPERATING ACTIVITIES IS UNLIKELY IN THE FORESEEABIF FUTURE GIVEN THE 
CURRENT COMPETITIVE ENVIRONMENT 

Operating Cash Flow Needs to Increase bv $376 million, nr .10070. from 1995 
Levels for SPR to Become Cash Self-Sufficient 

Assuming a capital expenditure program of $500 million per year, (approximately the 

amount projected by management through 1999)", the required annual operating cash flow 

is $500 million per year.-Any shortfall would have to be financed by asset sales, borrowings 

and equity issuance. A $500 million operating cash flow requirement is a high hurdle to 

overcome considering 1995 operating cash flow was only $124 million. To produce positive 

net cash from operating activities (after capital expenditures) and thus be cash self-sufficient, 

SPR would need to increase its operating cash-flow by $376 million or an increase of 3007o 

from 1995 levels. 

> , For SPR To Become Cash Self-Sufficient. It Would Have To Do A Con.oination Of 
The Following: increase Revenues. Reduce Costs. Increase Asset Sales. Reduce 
Capital Expenditures. It Is Unlikely That SPR Can .Accomplish This Given Its Present 
Environment 

Increase Revenues 

In 1995, the BNSF merger took place and SPR's management has concluded that it 

cannot maintain its current competitive position without spending an additional $1 billion 

over the next four years. His not likely that SPR will have the access to $1 billion more 

" Schedule 14D-9 tiled with SEC. (Exhibit Nil-000011 at 17) 
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capital given its financial condition. The implication is that il will lose business to BNSF and 

revenues will fall short of expectations. As noted above, revenues only increased by 0.37o in 

1995 and the merger did not take place until late September, 1995. In short, the prospect of 

SPR becoming cash self-sufficient by increasing revenues is not bright. 

Reduce Costs 

In the March 1995 Plan, SPR projected for the 1995-1996 period average annual 

revenue increases of 4.87o combined with average annual increases in operating expenses of 

2.57o. Subsequent to the March projection, management concluded that its strategy of 

simultaneously increasing revenues while reducing costs was not feasible in that il needed to. 

spend money to generate more revenues. This implies that SPR may have to actually 

increase expenses over the amounts contained in the March Plan in order to bring customer 

service to the desired level. 

Even if SPR could grow revenues at 37o per year and hold operating expense 

increases lo 27o- per year, annual cash deficits are estimated to average over $225 million per 

year for the next four years (assuming annual capital expenditures of $500 million and 

annual asset sales of $70 million). The ability of SPR to be able to access this amouni of 

funds from the capital markets is highly uncertain. 

The consensus estimate of security analysts is that SPR will earn $.60 per share in 

1996 and $.98 per share in 1997.''^ The March 1995 long range projection shows SPR is cash 

self-sufficient when il makes approximately $2.00 per share. The consensus estimate of 

Zacks, March 1996 
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security analysts is that SPR's 5 year growth rale is 17.5% per year.̂ ^ This growth rate is not 

sufficient to elevate SPR's EPS lo $2.00 within 5 years, which is the assumed EPS level to be 

cash sell-si'.fficient. 

Capital Expenditures 

The March, 1995 long range plan assumed capilal expenditures of $500 million per 

year, increasing to $550 million in 1999, including capital leases^^ About $300 million of 

this amount relates to roadway and other expenditures needed to maintain the firm's current 

level of operations. About $150-200 million represents capital equipment upkeep as well as 

the acquisition of new locomotives and rolling stock to replace retired equipment." This 

plan leaves only a very small amount to spend on increasing efficiency and the quality of 

SPR's service. This budget falls far short of the amount necessary to compete v/ith BNSF. 

Many necessary investments must be deferred simply because SPR's capital budget is 

confined lo expenditures that musl be made simply to keep the railroad operating... As staled 

previously, subsequent to the March projection, SPR has determined it needs lo spend $1 

billion more on capital expenditures simply to maintain its current competitive position. 

Thus, reducing capilal expenditures from the $500 million per year contained in the March 

Plan does not appear feasible. 

^^Ibid. 
®̂ Schedule 14D-9; filed with Securities and Exchange Commission, page 17 (See NII-000060) 
" Verified statement of Lawrence C. Yarberry, pg. 269 
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Summary 

SPR to become cash self-sufficient needs large increases in revenues and large 

reductions in costs. This requires investments of large sums of capital. However, SPR is not 

generating sufficient earnings and cash flow to attract the necessary capital. The lack of 

earnings and cash flow is in turn allributable to high costs and low revenues. SPR is caught in 

a vicious circle. It has gotten by in previous years by sales of property. However, asset sales 

are not predictable and the supply is diminishing. 
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SECTION 5 

CASH RESERVES 

It was concluded in the prior section that it is likely that SPR will continue to generate 

a negative net cash from operating activities (after capital expenditures) in the foreseeable 

future. Thus, SPR must rely on existing cash reserves, sale of assets, borrowing and sale of 

stock to finance its cash deficit. 

^ This section discusses cash reserves. SPR's cash reserves at December 31, 1995 were 

only $106 million. This is down from $241 million at the end of 1994. Based on $500 

million of capital expenditures per year, and 1995's operating cash flow of $124 million, the 

shortfall assuming no improvements is $376 million. Obviously, cash reserves could beused 

up this year unless SPR :ells assets or borrows. . , 
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SECTION 6 

ASSET SALES 

Historically, SPR has soid real estate assets to help offset its cash deficit. Over the past. 

5 years, SPR has sold $1.3 billion of assets (primarily real estate) or 607o of its total negative 

cash from operating activities. This is shown below: 

Cash Deficit After Sales of Real Estate 
($ in Million) 

1995 1994 1993 1992 1991 TOTAL 1991-1995 
Net Cash from 
Operating Activities' $(789) $(350) $(476) $(257) $(342) $(2,214) 
Sales of Assets^ $49 $343 $54 $362 $517 $1325 ,, 
Remaining Cash 
Deficit $(740) $(7) $(422) $105 $175 $(889) 
After capital expenditures 

2 

1994 amount included proceeds of $235 million from the sale of Alameda Corridor to the ports of Los.; 
Angeles and Long Beach. The 1992 amount includes $124 million from sales to the Pennisula Corridor joint 
Powers Board ("JPB"), $45 million from sales to Metro Transit of Houston, Texas, $83 million from sales to 
the Los Angeles County Transportation Commission CLACTC). The 1991 amount includes $332 million from 
sales to LACTC and $ 92 million from sales to the jPB. 

In order to reduce the need for further borrowing, SPR expects to continue fo sell real 

estate assets that are not necessary lo its transportation operations. SPR possesses sizable 

holdings that fall into two distinct types: (1) "traditional" real estate and. (2) "transit 

corridors." 
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Historically, SPR has received substantial cash flow from "traditional" real estate sales 

involving industrial and commercial properties located in developed areas on SPR's system. 

More recently, transit corridor sales have become a dominant component of SPR's 

asset sales program. 

Transit corridor properties consist of SPR's rights of way and related tracks and rail 

stations tha* p-ovide a natural corridor over which a metropolitan, regiof<al or other 

geographic area ran establish and operate public transportation systems or consolidated 

freight corridors (for use by more *han one railroad). In an attempt to alleviate traffic 

congestion and to provide for a;ternalive modes of transportation, public agencies have 

recognized that existing rail lines and rights of way provide a ready and cost effective 

solution. SPR usually retains freight operating righis o^er these corridors to continue rail 

service to its customers. 

The funding to'purchase transit corridors often comes through either accumulated 

funds from past taxes or new bond issues. 

SPR has sold in excess of $1.3 billion of transit corridors and traditional real estate 

during the five-year periou ended December 31, 1995 and management estimates that the 

remaining real estate is worth $1 billion.'"' 

The timing of asset sales is difficult to predict and varies from period to period 

depending on market conditions at the time. The timing of sales of transit corridors for use 

by public transportation systems can be subject to delays created by funding issues or 

Deposition of Larry Yarberry, page 66. 
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political considerations that are typically involved in negotiations wilh public agencies. 

Though SPR's has extensive real estate assets available for sale, the supply .of assets 

available for sale will diminish as sales are made. In that regard, in the 1994 prospectus for 

the sale of common stock, SPR slated that management considers the company's extensive 

supply of real estate assets available for sale to be sufficient for the Company to meet its 

capital expenditure, debt service and other cash needs. SPR no longer states that ils supply 

of real estate can be counted on to meet its cash needs. 

' As SPR's supply of real estate available for sale diminishf s, proceeds from such sales 

will also decline. Thus additional sources of cash flow will be required from improved 

operatfons and, if operations do not improve sufficiently, from debt and equity financing. It 

is uncertain, however, whelher such debt and equity financing will be available. The ability 

to access external financing to cure cash shortfalls is likely to diminish to the extent the 

Company has lo rely more and more on these sources. This is discussed in the next seciion. ; 
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SECTION 7 

BORROWING 

History 

SPR's net borrowings (after repayment) over the last five years were $125 million. This 

is shown below: 

1995 1994 1993 1992 1991 TOTAL 1991-1995 
Net Debt Issuance 
(Repayment) 

$607 $(320) $118 $(86) $(194) $125 

The large repayment of debt in 1994, some $ 320 million, was financed from the sale 

of $504 million of common stock on March 2, 1994. Common stock sales are discussed in 

the next section. 

As of December 31, 1995, SPR's total debt was $1,767 million. It consisted of the 

following: 

SMillions 

Equipmenl Obligations (9.25-14.257o; due 1996-2007) $279 

Mortgage Bonds (8.27o; due 1996-2001) $30 

SPT Term Loan (6.8137o - 6.8757o; due 1997-1999) $150 

SPR Senior Notes (9.3757o; due 2005) $375 

Other Debt (4-67o; due 1996-2018) $92 

Capitalized Leases $841 

Total $1,767 
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During 1995, SPR borrowed the $150 million available under ils term loan facility 

and repaid $75 million previously borrowed under ils $300 million revolving credit facility. 

At December 31, 1995, SPR had $300 million available under ils revolving credit facility. 

Senior Notes 

The Senior Notes were issued in a public debt offering in an aggregate principal 

•• ' amount of $375 million in 1993. The Senior Notes bear interest payable semi-annually at an 

' • annual rate of 9%7o and will mature in 2005. The Senior Notes will be redeemable at the 

option of SPR, in whole or in part, commencing in 1998 at a premium, declining to par in 

'•' -• I 2002. The Senior Notes are unsecured obligations of SPR (the parent company) and will rank 

pari passu in right of paymeni with ail other unsecured and unsubordinated indebtedness of 

. . i . the company. The Senior Notes, are-effectively subordinated lo all existing .and future 

indebtedness, preferred stock, lease obligations and guarantees of, the company's 

subsidiaries. 

The Senior Note indenture contains covenants that, among olher things, limits 

(subject to certain exceptions) the ability of the company and ils subsidiaries to incur 

additional indebtedness, create certain liens, and enter into sale and lease back transactions. 

/ 
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New Credit Agreement 

In November 1994, the company entered into a new $300 million, three year, 

unsecured revolving credii facility. The interest rales on borrowings under the new credit 

agreement will be based on floating rate indices plus an applicable margin. The agreemeni 

contains quarterly financial covenants, including required minimum tangible net worth, a 

maximum funded debt lo net worth ratio and a minimum fixed charge coverage ratio. 

Debt Maturities 

' ' Contractual maturities of debt (including capital lease obligations) for the period 1996-, 

2000 and thereafter are as follows: 

(in Millions) 

1996 $59 
1997 $86 
1998 $106 
1999 $146 
2000 $63 

Thereafter $1,302 
Total $1,767 

SPR is Highly Leveraged i 

In 1993 and 1994, SPR was able to reduce its debt level by selling stock. However, 

the Company's debt has subsequently increased in 1995 while its equity remained essentially 

flat. SPR was unable to generate sufficient cash flow from railroad operations and property 

sales to fund ils investments and thus relied on debt financing to make up the deficit. 
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• Shown below is SPR's long-term debt and equity at year-end since 1991 together with 

the debt to capital ratio: 

YEAR ENDED DECEMBER 31 
(Dollars in Millions) 

Including current maturities. 
Before common stock subject to repurchase. 

1995 1994 1993 1992 1991 

Long-Term Debt'" 
Equity 
Tota! Capital 

$1,758 
1,061 

• $2.819 

$1,149 
1.059 

$2.208 

$1,475 
313 

$1.788 

$1,329 

$1,418 

$1,411 
6 5 ^ 

$1,476 

Debt lo Capital Ratio 62 7o 52% 827o 947o 967o Debt lo Capital Ratio 

The above table shows that in''1995, SPR increased its debt by $609 million while 

equity (due to absence of earnings) only increased $2 million. As a result, the debt to capital 

ratio increased 10 percentage points, rising from 527o to 627o. 

- • However, certain lease obligations are "off balance sheet" and are excluded from 

the above debt to capital ratios. Generally Accepted Accounting Principles distinguishes 

between two major types of leases - capital leases and operating leases. Assets under 

capital leases are recorded as assets on the balance sheet with offsetting liabilities among 

long term debt. Thus, debt of $1,767 million at 12/31/95 included capitalized leases of 

$841 million. (See Schedule on page 37). However, assets under operating leases are not 

shown on the balance sheet as assets, nor are the commitments under these leases shown 

as liabilities on the balance sheet. Commitments under operating leases are thus referred. » 
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to as "off-balance sheet" liabilities."' Theoretically, the promise to make any lease 

payments in the future should be treated as a liability, regardless of whelher the leased 

asset is de-facto purchased or not. Similarly, the right lo obtain benefits from using the 

leased asset in the future should be construed as an existing asset, regardless of whelher 

the leased asset is de-facto owned by the lessee or not. 

SPR has incurred substantial operating lease obligations covering freight cars, 

locomotives, and other equipment. As of December 31, 1995, total payments of $894 

million were due under these leases - $642 million due over the next five years, with an 

additional $252 million due thereaftet, .These lease obligations are off-balance sheet and.the 

present value of these obiigalions are not reflected in the above debt to capilal ratios. Thus, 

SPR is more leveraged than the balance sheet shows. 

Another way lo show SPR's high leverage is to look al its earnings before interest 

expense and taxes CEBIT") to see whether its EBIT covers its interest expense. The ratio of 

EBIT fo interest expense in 1995 was 1 to 1 meaning that SPR's pre-tax earnings before 

interest expense just covered its interest expense. This is shown below (dollars in millions 

except as indicated): 

1995 1994 1993 1992 1991 
EBIT'"' $145.7 $566.7 $ 80.8 $199.1 $(131.2) 
Interest Expense 145.5 158.2 156.0 143.3 152.0 
Ratio of EBIT to Interest Expense 1.0 3.6 .5 1.4 N/A 

The distinction between operating and capital leases is mainly through several tests that 
are intended to determine whether the benefits and risks of ownership were, in fact, 
transferred from lessor fo lessee. If they were, the lease is classified as a capital lease. 
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The ratio of lotal EBIT to total interest expense over 1991-1995 was only 1.1 to 1.0. 

As a result of its limited financial resources, SPR has a program since 1989 of selling 

its accounts receivables. 

Constraints on Additional Borrowing 

- ^ SPR is expected to continue to have negative cash from operating activities. This cash 

deficit must be financed out of cash reserves, asset sales, borrowings or equity sales. The 

ability of any companv to sell debt depends upon (1) the company's credit rating and (2) 

continued compliance with covenants in existing indebtedness. 

•As discussed below, SPR's poor credit ratings combined with restrictions in existing 

"H . r>, covenants will make it difficult for SPR- to borrow.what. it needs, when it needs it, on 

acceptable terms. 

Credit Ratings 

SPR's senior unsecured debt is rated by Standard & Poor's as BB- and Southern Pacific 

- ' Transportation ^o. b senior secured debt as BB + ."^ These ratings are below investment grade 

and are considered clearly risky."^ The ratings from Moody's and Duff & Phelps are also 

below investment grade. Schedule 1 in the appendix sets forth the rating history of 14 

railroads. Currently, only two of these railroads have below investment grade ratings: SPR 

Per Standard Poors release on 10/30/95. 
\ - . Debt with credit ratings below investment grade are often referred fo as speculative junk bonds. 
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and Transtar Holdings L.P. Thus, SPR is the only major railroad with a below investment 

grade rating at this time and has had a below investment grade rating since 1988. Illinois 

Central had a below investment grade rating prior to 1992 and succeeded in getting it 

upgraded to investment grade in 1993. 

SPR had a B + rating in 1990. Based on the Moody's study cited in Section 2, there is 

- a 21% probability that SPR will default on its indebtedness by year 2000. (This is not our 

' prediction; this dala is included to emphasize the correlation between financial distress and 

low debt ratings.) If the merger with Union Pacific is not consummated, based on recent 

deteriorating performance, it would not suprise us to see SPR's credit rating reduced to the^B*. 

category. 

Compliance with Covenants 

Certain of SPR's debt agreements contain quartedy financial covenants and 

restrictions based on minimum tangible net worth,,a maximum funded debt to net worth, 

ratio and a minimum fixed charge coverage ratio. As a result of not achieving certain ratios 

and covenants in its $375 million Senior Notes al December 31, 1995, SPR is restricted trom 

incurring additional iiidebledness, except for certain permitted categories of debt, including 

$300 million available under its revolving credit facility.'*'' . 

In general, this means that SPR's sources of liquidity are limited to the $106 million 

cash on hand at year-end 1995 plus $300 million available under its revolving credit facility. 

However, in order to satisfy the financial covenants in its revolving credit facilities, 

44 1995 Annual Report, at 18. 
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SPR must improve its operating results.''^ Continued compliance with the financial terms and 

covenants under its credit facilities would require significant gains from the sales of 

properties in the first and second quarters of 1996. SPR has secured from its banks an 

agreement to amend the covenants through the second quarter 1996 to eliminate the fixed 

charge coverage test for these periods."'' SPR's management currently believes it will meet 

its revised financial covenants ir. 1996, although the margin will be "small.""^ If SPR were 

unable lo meet the revised covenants, the holders of such indebtedness could elect lo 

declare ail'amounts owed them thereunder due and payable. In addition, default on one debt 

instrument could, by reason of cross-default provisions,-result in defaults under olher 

indebtedness. 

As a result of the restrictions in the $375 million Senior Notes against additional 

borrowing, combined with burdensome financial covenants in the $300 million revolving 

credii facility, SPR faces seveit constraints on liquidity. 

Prospects for Additional Borrowings 

SPR could try to refinance the $375 million Senior Notes and secure new lerms which 

permit additional borrowing. These notes are not redeemable, until 1998, therefore, SPR 

would have to purchase these notes at a substantial premium. In any event, SPR's poor credit 

rating would make a refinancing difficult. 

Ibid. 
Ibid. 

"' Ibid. 
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Likewise, SPR could attempt to renegotiate the burdensome covenants in its bank 

credit facility. However, more burdensome covenants may result, including possible 

restriction on capital expenditures, which SPR needs to make to remain competitive. 

In our judgment, SPR wilh ils current below investment grade ratings will encounter 

difficulty in financing through customary means. SPR cannot assume continuous access to 

public debt markets al times and in amounts of its own choosing. Smaller issue size and 

significantly higher interest costs characterize debt issues of B and BB companies compared 

to the financings of stronger-rated credits. 

In adverse markets financing may be unavailable to such credits al any cost. Other 

sources df debt financing - commercial bank loans or private placement - could be available, 

but again SPR would encounter limiled availability, high interest costs and restrictive 

covenants. 

SPR's ability to borrow what it needs, when it needs it, on acceptable terms requires 

higher credit ratings. For SPR to achieve higher credit ratings, il would need lo (1) 

substantially increase its ..et cash from operating activities, (2) increase its earnings atid (3) 

reduce ils leverage. 

To reduce its high leverage, SPR needs lo (1) generate positive net operating cash and 

apply the cash surplus to repayment of debt (2) sell substantial amount of assets thereby 

financing the current negative operating cash flow and use the surplus proceeds to repay debt 

and/or (3) sell equity and apply the proceeds to repayment of debt. 

Generating positive net operating cash in tha near future is not likely. Selling a 
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sufficient anount of assets lo finance the negative net operating cash flow and have surplus 

cash left over to reduce debt cannot be predicted and or relied upon. In any event, this 

would only give SPR more breathing room; it does not solve the chronic cash shortage, 

low earningf and high dependence on external financing. This brings us to selling equity 

as a possible way io reduce debt. This is discussed in Section 8. • > 
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SECTION 8 

EQUITY SALES 

History 

SPR's net equity sales over the last five years were $811 million. This is shown 

below: 

NET EQUITY SALES 

1995 1994 1993 1992 1991 1991-199.5 

Common Stock Proceeds $504 $391 $895 
Redemption of Preferred Stock (75) $(75) 
Redeemable Preference Shares 
Repayment (2) m 12] (21 m $(9) 
Total $(2) $502 $314 m im $811 

SPR sold 30,783,750 shares of common stock in an IPO for $13.50 per share (before;^ 

underwriting discounts and commissions and offering expenses) on August 17, 1993.^ Net . 

proceeds were $391 million. Also on August 17, 1993, SPR sold $375 million principal 

ar»ount of 9 3/87o Senior Notes due 2005. See page 38 for discussion. The proceeds from 

ll.e slock offering and Senior Notes were used to repay debt, purchase equipmenl operated 

pursuant to operating leases, redeem preferred slock and for general corporate purposes. 

On March 2, 1994, SPR sold an additional 25,000,000 shares for net proceeds of 

$504 million. The proceeds were u';ed to repay debt and for general corporate purposes. 
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Prospects for Future Equity Sales 

Equity is in junior position to debt in the event of bankruptcy. Thus, if it is difficult 

to sell debt because of low credit ratings, it is even more difficult to sell equity. 

Financing through the sale of preferred stock would suffer greater difficulties than 

sales of debt because preferred stock is normally rated one step lower than senior debt. 

Financing through the sale of common stock, if possible, would be at prices which 

we believe'would be very depressed for three reasons. First, assuming the merger between 

SPR and Union Pacific is not consummated, SPR's stock price would fall sha.ply. The 

consensus estimaie of security analysts is that SPR will earn $ .59 per share in 1996."^ The 

current price earnings multiple based on the consensus estimate of 1996 earnings for 

Burlington Northern is 13, and Union Pacific is 15."^ Assuming SPR is able to command a 

price earnings multiple of.15, its selling price would be about. $9 per share (15 x.$ .59), 

dov\n from $25 at April 19, 1996. 

Secondly, any sale of common stock will be dilutive in earnings per share. The 

market expects SPR's EPS to grow at the annual rate of 17.57o per year for the next five 

years.Issuan-^ ? of additional shares - whether the proceeds are used.to,repay debt or 

invest in nev\ jment - are likely to reduce this growth rale causing a declining share 

price. Indeed, in the deposition of Lawrence C. Yarberry, he was arked whether the 

"̂  Zacks investment research, 3/31/96. Consensus based on seven analysts 
''̂  Zacks investment research, 3/31/96 
50 Ibid. 
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^ • investment of the additional $1 billion discussed in Yarberry's Verified Statement would 

produce an adequate return. Yarberry's response was "Personally I could not say that [the 

investment] would provide a return. In my opinion, the billion dollars allows us to be 

competitive with other roads. It doesn't guarantee that we will grow our revenues, lhal we 

will earn a profit."^' 

II is our interpretation of Yarberr^''s statement that SPR must spend $1 billion to 

merely hold on to its existing customer base. The investment is not likely to add 

substantial revenues and profits bul lo stop the loss of current revenues and profits. In 

short, without the investment, SPR will lose ground. Making the investment does not 

necessarily add ground. This interpretation is consistent wilh SPR's statement in its, 1995 

Annual Report that "the Company has identified capital expenditures of more than $1 

billion that it believes should be made in excess of normal capital expenditures over the 

52 

next four years simply to maintain its cuf.'-ent competitive position. 

Thus, whelher common stock is sold lo finance investments or repay debt, the 

earnings on the proceeds are not likely to be sufficient to prevent dilution in EPS and a 

resulting decline in stock price. 

The third reason the sale of stock v^ould be at depressed prices is that the nere 

decision to sell stock sends a negative message that trouble lies ahead. Perhaps things are 

not going well and downside earnings and cash flow forecasts are likely lo become reality. 

'̂ Deposition of Yarbeny, at 186. See also Verified Statement of John T. Cray, at 200. 
52 1995 Annual Report at 20. 
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A related concern would be that management may believe that SPR's stock is >'̂ '̂  

based upon their insider knowledge of the firms' future prospects (i.e. sell high, bu\ low 

In any event, assuming SPR can sell 25,000,000 shares (167o of outstanding shar^ 

and the amount sold in 1994) for a net $8.50 per share, it would raise approximatel> 

mil l ion. This is only 567o of the $376 mill ion cash deficit based on 1995's cash flow from 

-'f operating activities before capilal expenditures ($124 mill ion) and projected future capital 

expenditures ($500 mil l ion). 

In 1993 and 1994 SPR was able to sell equity based on a "story" of an impending 

turnaround. In T 994, the company had record earnings and it appeared that the 

turnaround was highly successful. In 1995, performance deteriorated raising the serious 

r • -question whether the turnaround was overstated in 1994 by excessive reductions in 

employees. Unless SPR is able to show several quarters of convincing performance -

performance showing that the turnaround is possible and lhal SPR ran reduce its operating 

ratio to lower levels and sustain it at these levels - it wi l l be difficult for SPR to assume it 

can sell equity when it needs capilal in the amounts it requires 

See Paul Asquith and David Mullins, "Equity Issues and Offering Dilution", Journal of Financial 
Economics, 15(1986):61-89 

Yarberry testified in his deposition that based on SPR's performance and expected performance, 
absent a merger, "it would be very difficult to issue additional shares of stock at any suitable price." 
Yarberry Deposition, at 37. 
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1 

RATING FACTS 
Rating History 

Burlinoton Nortfiern Inc. 
Buriington Nortfiern Railroad Co. 

1995 1994 1993 1992 1991 1990 1989 1988 1987 "MS 
BBS 
BBBt 

BBB 
BBBf 

BBB 
BBB> 

BBB 
BBBf 

BBB 
BBBf 

BBB 
BLBf 

Canadian National Railway Co. 

BBB 
BBBf 

EBB 
BBB« 

AA-
Canadian Pacific Ltd. 

Canadian Pacific Enterprises Ltd. 
PanCanadian Petroleum Ltd. 

AA- AA- AA- AA AA AA AA 4.1 

A-
A-
A-

A-
A-
A-

A-
A-
A-

Af 
At 
At 

At 
At 
At 

AA-
At 

AA 
AA­

AA AA iA 

Consclidated Rail Corp. 

CSX Corp. 
Baltimore. & Otifo Railroad Co. 
Cfiesapeake & Ofiio Railway Co. 
Clinctifield Railroad Co. 
Hocking Valley Railway Co. 
Louisville & Nashville Railroad Co 
Monon Railroad 
Seaboard Systems Railroad Inc. 
Western Maryland Railway 
Seaboard Coast Line Railroad Co. 
Amencan Commercial Lines Inc. 
CSX I'ransprrtation Inc. 
Sea-Land Service Inc. 

AA- AA-

Ratings are as of July 14. 1995. 
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VERIFICATION 

I declare under penalty of perjury that the foregoing is true an accurate to the best of my 

actual knowledge and belief. Executed at Los Angeles, California on 24th day of April, 1996. 

Lloyd Levitin 

) 
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^ CERTBFICATE OF SERVICE 

I hereby certify that I have this date caused the foregoing document. 

PETITION FOR LEAVE TO F^LE EXHIBIT LATE 

OR, IN THE ALTERNATIVE, PETITION TO FILE 

REPORT AS REBUTTAL EVIDENCE 

to be served on all parties of record in Finance Docket No. 32760 by mailing by first class 

mail postage prepaid, a copy thereof, properly addressed to each party. 

I declare under penalty of perjury that the foregoing is true and correct. 

Dated at San Francisco, Califomia this 26th day of April. 

) y JANIE WHITE 
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May 1, 1C96 

v i a Hanci De l ivery 

Vernon A. Williams 
Secretary 
Surface Transportation Board 
Room 2215 
12th Street & Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Union Pa c i f i c Corp., Unron Pacific RR. Co. and Missouri 
Pacific RR Co. Control and Merger — Southern 
Pacific Rai.l Corp., Southern Pacific Transp. Co., 
St. Louis Southwestern Rw. Co., SPCSL Corp. and The 
Denver and Rio Grande Western RR Co., 
Finance Docket No. 32760 . — _ _ 

Dear Secretary Williams: 

Enclosed for f i l i n g are an original and twenty copies of TM-
33, The Texas Mexican Railway Company's Fourth Set of 
Interrogatories to Applicants. Also enclosed i s a 3.5" floppy 
computer disc containing a copy of each of the f i l i n g s in 
WordPerfect 5.1 format. 

Sincerely, 

Richard A. Allen 
cf«^ 

Enclosures 

Offic* of tt»e Secrwiary 

MAYO 219W 

CORRESPONDENT OFFICES: LONDON, PARIS AND flRUSSELS 



TM-33 

BEFORE THE 
SURFACE TRANSPORTATION BO; 

Union Pac i f i c Corp., Union Pacific 
RR. Co. and Missouri Pacific RR Co. 
— Control and Merger — Southern 
Pacific R a i l Corp., Southern 
Pacific Trans. Co., St. Louis 
Southwestern Rw. Co., SPCSL Corp. 
and The Denver and Rio Grande 
Western Corp 

Finance Dockat 32760 

THE TEXAS MEXICAN RAILWAY COMPANY'S 
FOURTH SET OF INTERROGATORIES TO APPLICANTS 

Pursuant t o 49 C.F.R. Part 1114, Subpart B, The Texas 

Mexican Railway Company ("Tex Mex") d i r e c t s the f o l l o w i n g 

i n t e r r o g a t o r i e s t o Union P a c i f i c Corporation, Union P a c i f i c 

Railroad Company and Missouri P a c i f i c Railroad Company and t o 

Southern P a c i f i c R a i l Corporation, Southern P a c i f i c 

Transportation Company, St. Louis Southwestern Railway Company, 

SPCSL Corp., and The Denver and Rio Grande Western Railroad 

Company, c o l l e c t i v e l y r e f e r r e d t o as "Applicants." 

INSTRUCTIONS 

The i n s t r u c t i o n s are the same as those stated i n Tex Mex's 

F i r s t I n t e r r o g a t o r i e s t o Applicants (TM-4), served December 18, 

1995, which are incorporated herein by reference, except as t o 



the time in which the Applicants should respond. Pursuant to the 

procedural schedule set forth by the Administrative Law Judge in 

the discovery conference held on Monday, April 29, 1996, 

Applicants should respond as soon as possible, and in no event 

later than 5:00 p.m. on the sixth calendar day from service of 

these interrogatories. You are requested to contact the 

undersigned promptly to discuss any objections or questions 

regarding these interrogatories with a view to resolving any 

disputes or issues of interpretation infomually and 

expeditiously. Applicants should contact the undersigned i f they 

need another copy of TM-4. 

DEFINITIONS 

The Definitions are the same as those stated in TM-4, 

incorporated herein by reference, except for the following 

additional definitions. 

1. "CMA Agreement" refers to the agreement between the 

Applicants, BN/Santa Fe, and the Chemical Manufacturers' 

Association, dated April 18, 1996, and submitted to the Surface 

Transportation Board on April 19, 1996 in UP/SP-219, Applicants' 

Submission of Settlement Agreement with CMA. 

INTERROGATORIES 

1. On page 109 of UP/SP-231, Applicants' Rebuttal, Volume 

I I , Part B - Statements on Competition and Public Benefits, Mr. 



Peterson states t h a t "Second, leaving aside t r a f f i c t o and from 

Eastern U.S. and Midwest gateways, grai n accounts f o r 3 5% of Tex 

Mex's SP-interchanged t r a f f i c . " I d e n t i f y a l l the "Eastern U.S. 

and Midwest gateways" t o which Mr. Peterson r e f e r s . 

2. Section 11 of the CMA Agreement provides, i n pa r t , t h a t 

"Section 4b of the BN/Santa Fe Settlement Agreement s h a l l be 

amended by adding a t the end thereof: "BN/Santa Fe's access and 

interchange r i g h t s a t Corpus C h r i s t i and Brownsville must be at 

least as favorable as SP has c u r r e n t l y . " Section 4b of the 

BN/Santa Fe Settlement Agreement, before i t was amended, 

provides, i n p a r t , t h a t "BNSF s h a l l also have the r i g h t t o 

interchange w i t h ( i ) the Tex-Mex Railway at Corpus C h r i s t i and 

Robstown. . . ." State whether: 

a) BN/Santa Fe's access and interchange r i g h t s 

at Corpus C h r i s t i under the BN/Santa Fe Settlement Agreement 

changed from before the CMA Agreement amendment t o a f t e r the 

CMA Agreement amendment; and 

b) I f the answer t o subsection a) i s "yes", 

i d e n t i f y the differences between: (1) the BN/Santa Fe's 

access and interchange r i g h t s before the CMA Agreement 

amendment and (2) the BN/Santa Fe's access and interchange 



rights after the CMA Agreement amendment. 

Respeptfully yjBmi 

/ c h a ^ k . A l l e n 
Andrew R. Plump 

''John V. Edwards 
ZUCKERT, SCOUTT & RASENBERGER, LLP 
888 Seventeenth Street, NW 
Suite 600 
Washington, DC 20006-3939 
202/298-8660 

Attorneys f o r Texas Mexican Railway 

Dated: May 1, 1996 

) 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have caused to be served the 

foregoing TM-3 3, The Texas Mexican Railway Company's Fourth Set 

of Interrogatories to the Applicants, by hand delivery upon the 

following persons: 

Arvid E. Roach I I 
J. Michael Hemmer 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
Washington, D.C. 20044-7566 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins, Cunningham 
Suite 600 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 

I have also served by f i r s t - c l a s s mail, postage pre-paid, the 

Honorable Judge Nelson and a l l persons on the restricted service 

l i s t . 

vT^Edwards 
Suckert, Scoutt 
& Rasenberger, L.L.P. 

Brawner Building 
888 17th Street, N.W. 
Washington, D.C. 20006-3959 
(202) 298-8660 

Dated: May 1, 1996 
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ORIGINAL 

SDIV-2 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY; 
MISSOURI PACIFIC RAILROAD COMPANY-CONTROL AND MERGER-SOUt 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN R.\ILWAY COMPANY, SPCSL CORP., 

AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

OPPOSITION OF 
THE SAN DIEGO & IMPERIAL VALLEY RAILROAD COMPANY 

TO THE CONDITIONS REQUESTED BY 
UNITED STATES GYPSUM COMPANY 

AT PLASTER CITY, CA 

EHTERra 
Offio* of th« S«cr«»fary 

m Part of 
U U PuyjcHaonrd 

Karl Morell 
Louis E. Gitomer 
Of Counsel 
BALL, JANIK & NOVACK 
) 101 Pennsylvania Avenue, N.W. 
Suite 1035 
Washington, D.C. 20004 
(202) 466-6530 

Attorneys for: 
SAN DIEGO & IMPERIAL VALLEY 
PAILROAD COMPANY 

Dated: April 29, 1996 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

UNION PACIFIC CORPORATION. UNION PACIFIC RAILROAD COMPANY, AND 
MISSOURI PACIFIC RAILROAD COMPANY-CONTROL AND MERGER-SOUTHERN 

PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC TRANSPORTATION 
COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP., 

AND THR DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY 

OPPOSITION OF 
THE SAN DIEGO & IMPERIAL VALLEY RAILROAD COMPANY 

TO THE CONDITIONS REQUESTED BY 
UNITED STATES GYPSUM COMPANY 

AT PLASTER CITY, CA 

The San Diego & Imperial Valley Railroad Company ("SDIV") responds in 

opposition to United States Gypsum Company's ("USG") requested conditions for access by 

The Atchison, Topeka and Santa Fe Railway Company (the "Santa Fe") .to USG's facility at 

Plaster City, CA. The Surface Traniportation Board (the "Board") should deny USG's 

requested conditions t)ecause the issues raised by SG are not related to the proposed 

consolidation of the Union Pacific Railroad Company, et al. ("UP") and the Southern Pacific 

Transpoitaiion Company, et al. ("SPT"). Also, the Board does not have jurisdiction lo grant 

the requested trackage rights. 

CONDITIONS REQUESTED BY USG 

On March 29. 1996, in USG-2, USG filed a request for conditions concerning four of 

its facilities that allegedly wili be adversely affected by the proposed UP-SPT consolidation 

SDIV opposes USG's request that the Board grant Santa Fe access to USG's Plaster City, 



CA manufacturing plant. With respect to the Plaster City plant, USG seeks: (1) trackage 

rights for Santa Fe over the 129.61 mile line that SDIV is authorized to operate between 

Plaster City, CA and SDIV's interchange with Santa Fi n San Diego, CA (the "SDIV 

Line"); and (2) haulage rights for Santa Fe for the movement of loaded and empty cars over 

SPT's lines between USG's Plaster City plant and (i) USG's Santa Fe Springe plant in Los 

Nietos, CA;' and (ii) Santa Fe's interchange point with SPT at West Colton, CA. USG 

argues that SPT has provided USG poor service in moving shipments between Plaster City 

and Los Nietos, and claims service after the consolidation of uP and SPT will further 

deteriorate. USG explains that this service is covered by a transportation contract and 

complains that SPT is failing to meet its contractual commitments. USG also argues that its 

competitors located elsewhere on the proposed UP-SPT system will receive benefits of new 

single line service that will make USG's Plaster City facility less competitive. 

BACKGROUND 

Plaster City is in south central Califomia, just over 10 miles north of the United 

States-Mexican international border. Prior to the late 1970's, rail service to Plaster City was 

provided only by the San Diego & Arizona Eastern Railway Company ("SD&AE"), a wholly 

owned subsidiary of SPT. The SD&AE ran between: (1) San Diego, CA (milepost 0.454) 

and the Mexican border at San Ysidro, CA (milepost 15.56); (2) San Ysidro and Division, 

CA, over the Sonora-Baja Califomia Railway Company in Mexico ("SBCR"); and (3) 

Division, CA (milepost 59.94) and El Centre, CA (milepost 148.1). Until September 1976, 

shippers in Plaster City (milepost 129.61) had tlie option of shipping rail traffic about 18.5 

) 

'Los Nietos is Just east of Los Angeles and is served by both SPT and Santa Fe. 

2 
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miles east over the SD&AE to an interchange with SFf at El Centre, CA, or about 129 

miles west over the SD&AE, through Mexico, to an interchange with the Santa Fe in San 

Diego. In September 1976, a storm caused extensive damage to portions of SD&AE's line 

between Plaster City and Division. After Septemtier 1976, Plaster City was only accessible 

by rail from El Centre in the east. That remains the situation today. 

In 1979, SPT sold the stock of the SD&AE to the San Diego Metropoliun Transit 

Development Board (the "MTDB"), a public transit agency. As part of the transaction, SPT 

acquired the assets of the SD&AE between Plaster City and El Centro from SD&AE. The 

MTDB entered an agreement with Kyle Railways, Inc. ("Kyle") to provide freight service 

over the SD&AE. Kyle provided service through its operating company, the San Diego & 

Arizona Eastern Transportation Company (the "Transportation Company"). See ICC Finance 

Docket No. 28917 (Sub-No. IF), Southern Pacific Transportation Company-Acquisition 

(Portion)-San Diego t& Arizona Eastern Railway Company (not printed), served August 22, 

1979. 

In 1984, SDIV, a subsidiary of Railtex, Inc. ("Railtex"), was authorized to operate 

over the SD&AE between San Diego and San Ysidro and between Division and Plaster City 

and replaced Transportation Company. See ICC Finance Docket No. 30457, San Diego & 

Imperial Valley Railroad Company. Inc. - Exemption from 49 U.S.C. 10901 and 11301 (not 

printed), served August 17, 1984 ("SDIV Operations").'̂  In exempting SDIV's operations, 

the Interstate Commerce Commission ("ICC") agreed with SDIV's contention that SDIV is 

^SDIV is authorized to operate in Mexico between San Ysidro and Division under an 
agreemeni with SBCR. 
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not required to operate between Division and Plaster City until that portion of the line is 

repaired because the exemption was permissive and did not obligate SDIV to operate. SDIV 

is in the second year of its second ten year service agreement with the MTDB. 

Since 1979, rail shippers in Plaster City have received direct rail service only from 

SPT. Prior to that time, service was provided exclusively by the SD&AE. Today, SPT 

continues to be the only railroad serving Plaster City. 

SDIV has not been a party to this proceeding as its interests were not directly affected 

until now. SDIV is a subsidiary of Railtex, and is not an applicant in these proceedings as 

that term is defined under 49 U.S.C. § 11343' and 49 C.F.R. § 1180.3(a and b), as modified 

in Decision Number 3. The Plaster City conditions sought by USG directly affect SDIV. 

SDIV is, therefore, filing this response in opposition to thoj" conditions. 

USG HAS NOT AND CANNOT DEMONSTRATE A NEXUS BETWEEN 
ALLEGED SPT SERVICE FAILURES 

AT PLASTER CITY AND THE UP-SPT CONSOLIDATION 

..Befoie; a^condition can be inoposed.on axail consolidation, among other requirements, 

the proponent of the condition must present evidence that the condition cimeliorates potential 

anticompetitive effects of the consolidation or preserves essential services and diat the 

condition would not pose operating problems. 49 C.F.R. § 1180.1(d)(1). USG has not met 

any of these requirements. 

USG is served by SPT at Plaster City, as it has been for nearly 20 years. After the 

consolidation of UP and SPT, USG will continue to be served by UP-SPT at Plaster City. 

'Unless otherwise noted, citations are to the former sections of the statute. 

4 



Tb> consolidation will not reduce the number of railroads serving USG at Plaster City nor 

will the consolidation harm essential services at that location. 

USG does not contend that the proposed consolidation will have zn adverse 

competitive impact at Plaster City. Rather, USG simply alleges that SPT's service from 

Plaster City fails to meet the î ansit time commitments provided for in the USG-SPT rail 

transportation contract. The Board, however, does not have jurisdiction to address an 

alleged breach of a rail transportation contract. That is the exclusive province of a court of 

competent jurisdiction. See current 49 U.S.C. § 10709(c). USG also expects service from 

Plaster City to deteriorate after the consolidation, and argues that UP-SPT will not be able to 

meet the contractual service obligations. USG's remedy, if any, under its contract is the 

same after the consolidation as before. 

USG's concerns are not related tc the proposed consolidation but appear to be long 

festering service complaints. When confronted with similar requests, the ICC explained that 

. ".[w)e will jQOt.impose conditions 'to ameliorate longe landing problems which were not 

created bj' the merger,' nor will we impose conditions that "are in no way related either 

directly or indirectly to the involved merger.'" F lance Docket No. 32549, Burlington 

Northern Inc. and Burlington Northern Railroad Company-Control and Merger-Santa Fe 

Pacific Corporation and The Atchison, Topeka and Santa Fe Railway Company (not printed), 

served August 23. 1995, at 56, and 97-101 (the "BN-Santa Fe Merger"); Finance Docket No. 

32133, Union Pacific Corporation, Union Pacific Railroad Company and Missouri Pacific 

Railroad Company-Control-Chicago and North Westem Transporiation Company and 

Chicago and North Westem Railway Company (not printed), served March 7, 1995, at 98 



("UP-CNW'); Burlington Northern, Inc.-Control <fe Merger-St. L. , 360 I.C.C. 784, 952 

(1980)("5A -̂Fmco"). 

USG also has not addressed the operational impediments and impacts Oi" the new 

service it seeks at Plaster City. The requested haulage rights over SPT can only harm and 

not improve service at Plaster City. Under a typical haulage arrangement, the owning 

railroad provides the service for the new entrant. If the consolidated company's service is 

going to be as congested as USG claims, then providing the Santa Fe with haulage over the 

congested lines will only cause additional service problems, not reduce them. As to the 

requested trackage rights over the line between Plaster City and San Diego, a portion of that 

line west of Plaster City has been out of service for about 20 years. The mrmels on the 

segment between Jacumba and Plaster City require repairs that have been estimated to cost 

between $7 million and $12 million. USG has not indicated who will pay for these repairs. 

USG IS NOT E> "^ITLED TO CONDITIONS BECAUSE 
USG's COMPF ? ORS MAY HAVE MORE DIRECT 

RAIL^SERVICES AS A i iSULT OF THE UP-SPT CONSOLIDlATlON 

USG contends that its competitors in Las Vegas, NV will gain access to new single-

line rail service as a result of the proposed UP-SPT consolidation, reducing the ability of 

USG's Plaster City facility to compete in major markets. The ICC addressed the same 

argument in the recent BN-Santa Fe Merger. There, Bunge Corporation ("Bunge") sought 

protection from increased rail options for its competitors. The ICC denied the relief stating: 

We will deny the condition requested by Bunge. We 
realize that the SP settlement agreement, by providing increased 
rail options for Bunge's competitors but not for Bunge, may 
work to Bunge's disadvantage. But that will not be the kind of 
harm that we should rectify under our conditioning power. We 
typically do not use our conditioning power to preserve the 



competitive balance among the industries served by rail carriers. 
Bunge, after all, is not concerned that it is losing a 
transportation option, but that its competitors are gaining one. 
Given this context, a condition requiring that a settlement 
agreement be changed to improve a particular shipper's 
competitive situation is not proper. 

BN-Santa Fe Merger at 99. The Board should follow this precedent here. 

THF. BOARD DOES NOT HAVE JURISDICTION TO 
GRANT THE REQUESTED TRACKAGE RIGHTS 

USG seeks trackage rights over the rail line SDIV is authorized to operate pursuant to 

SDIV Operations. SDIV operates the SDIV Line under agreements with the owners. MTDB 

and SBCR. SDIV is not an applicant in these proceedings. Nor is SDIV affiliated with or 

controlled by UP or SPT. The ICC consistently recognized that, in the context of 

consolidation proceedings, it did not have jurisdiction to grant involuntary trackage rights 

over nonapplicant carriers. See, e.g., St. Louis S.W. Ry. Co.-Trackage Rights, 363 I.C.C. 

8. 9, 902 (1981) ("SSW-TR"); Boston <4 Maine Corp. Trackage Rights over Conrail, 360 

LC.C. 239,.241-244.(1979) ("B<&.M-Conrail"). Similarly, the ICC has no general power to 

force a carrier to grant trackage rights over its lines. City of Hialeah, Fla. v. Florida East 

Coast Ry. Co., 317I.C.C. 34. 36 (1962); Baltimore t& O. R. Co. Operation, 261 I.C.C. 

535. 544 (1945); Alabama. T. & N.R. Corp. Construction, 124 I.C.C 114, 115 (1927). 

The Board should reach the same conclusion here."* 

*The Board can impose involuntary terminal trackage rights under 49 U.S.C. § 11103. 
However, USG has not requested such rights and made none of the showings required under 
section 11103 and 49 C.F.R. § 1144. In any event, the involved 129-mile line couid not be 
deemed a terminal area or main-line track for a reasonable distance outside of a terminal. 



Moreover, before the Board can grant trackage rights as a condition to a merger, an 

application must be filed. See Ex Parte No. 282 (Sub-No la). Railroad Consolidation 

Procedures (not printed), served March 24, 1978. USG has not filed an application for the 

requested trackage rights, nor has Santa Fe.' The trackage rights request is further flawed in 

that the part of the line between San Ysidro, CA and Division, CA is located in Mexico. 

The Board does not have jurisdiction over property outside the United States. 49 U.S.C. 

§10501(a)(2); Finance Docket No. 30387, Canadian National Railway Company and 

Can/idian Pacific Limited - Acquisition - Interests of Consolidated Rail Corporation in 

Canaila Southern Railway Company and Detroit River Tunnel Company (not printed), served 

February 15, 1984. Because the Board cannot grant trackage rights over rail lines located in 

Mexico, and because SDIV has no authority to permit another carrier to operate over the line 

owned by SBCR, Santa Fe would not be able to operate between Plaster City and San Diego 

even if SDIV were agreeable to the requested conditions. 

As previously noted, trackage rights must be operationally feasible before they may 

be imposed as a condition by the Board. The SDIV Line between Jacumba, CA and Plaster 

'Indeed, the Board does not even have the jurisdiction to accept an application under 49 
U.S.C. § 11343 for trackage rights from a noncarrier like USG. See ICC Finance Docket 
No. 28583 (Sub-No. 20F), Application of the Montana Wheat Research and Marketing 
Committee for Stanley E. G. Hillman, Trustee of the Property of Chicago, Milwaukee. St. 
Paul and Pacific Railroad Company, Debtor-Trackage Rights—Over Burlington Northern, 
Inc.. Lines in Air (not printed), served August 25, 1978; ICC Finance Docket No. 28583 
(Sub-No. 2 IF), Application of Wyo-Ben, Inc., for Stanley E. G. Hillman, Trustee of the 
Property of Chicago, Milwaukee, St. Paul and Pacific Railroad Company, Debtor-Trackage 
Rights-Over Burlington Northern, Inc., BefA'een Billings, MT and Shobon, WY a distance of 
227.1 Miles (not pri.nted), served August 25, 1978; Pere Marquette Ry. Co., Trackage 
Rights. 261 I.C.C. 750, 751 (1946). 
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City is not operable, and has not been operated since 1976.* USG is seeking to have a west 

bound service reinstated that has not existed for about 20 years. SDIV has spent about $7 

million rehabilitating a ponion of the SDIV Line east of Campo. To complete the 

rehabilitation of the SDIV Line between Jacumba and Plaster City, another $7 million to $12 

million is required. SDIV is actively seeking other parties (both governmental and private 

sector) to share in this cost, but has not yet been successftil. If the SDIV Line is fiiUy 

repaired, SDIV will begin serving the USG facility in Plaster City, which will be the first 

time Plaster City is served by more than one railroad. Given the condition of the SDIV 

Line today, USG is seeking a condition that is not operationally feasible, and as such should 

not be imposed. BN-Frisco, at 952; Detroit, T. tk I . R. Co.-Control, 275 I.C.C. 455, 483 

(1950); 49 C.F.R. § 1180. l(d)(l)(iii). 

THE REQUESTED HAULAGE RIGHTS WILL NOT 
IMPROVE SERVICE TO PLASTER CITY 

USG seeks to justify the grant of haulage rights for Santa Fe by alleging that SPT has 

been providing poor service from USG's Plaster City facilities to USG's Santa Fe Springs 

plant, and that USG expects service to further deteriorate after the consolidation of SFf with 

UP. USG's allegations of service deficiencies, even if true, are not a proper basis for the 

Board to impose the requested conditions. SPT's current service to USG at Plaster City is 

not related to the proposed consolidation wilh I T . As previously noted, the Board should 

not impose conditions to ameliorate longstanding problems which are not created by the 

consolidation. BN-Frisco, at 952; Norfolk t& W. Ry. Co. and New York, C. <k St. L. R. Co. 

*There are no shippers on the SDIV Line between Canipo, CA (about 16 miles west of 
Jacumba) and Plaster City. 



Merger, 324 I.C.C. 1, 31; 49 C.F.R. § 1180.1(d)(lVi). SPT's operational problems, as 

^ alleged by USG, pre-date the proposed consolidation. Service at USG's facility in Plaster 

City by one rail, oad seems to have been the status quo for over 20 years, and apparently 

extends back to the construction of the rail line serving Plaster City. The harm alleged by 

USG is not related to the UP-SPT consolidation. 

The haulage righis requested by USG could easily exacerbate the operational problems 

USG seeks to solve. USG claims that SPT service is poor today and that the added traffic 

proposed for West Colton yard after the consolidation will worsen service because of 

congestion. The haulage operation, as proposed by USG, would continue to rely on SPT 

providing the service, so no change in operations should be expected. If anything, the 

requested haulage service would entail additional coordination, possibly cause added 

^ congestion on SPT's lines and only lead to further delays to USG's shipments. The Board 

^ should deny the haulage condition requested by USG to serve Plaster City. 

CONCLUSION 

USG has not demonstrated that the proposed consolidation of UP and SPT will cause 

any competitive harm to its plant in Plaster City. Plaster City appears to have always been 

served by one railroad, either a subsidiary of SPT or SPT itself. 

Not only has USG failed to provide a predicate for the conditions il seeks, bul USG 

has not demonstrated that the conditions are operationally feasible. In addition, the Board 

does not have jurisdiction to grant trackage rights over the line cf a nonapplicant party or in 

Mexico. Accordingly, SDIV urges the Board to deny USG's requests that Santa Fe be 

granted trackage rights and haulage rights from Plaster City. 

) 10 
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If USG is truly interested in receiving competitive rail service at Plaster City, USG 

should continue to work with SDIV to obtain the necessary funds for the rehabilitation of the 

portion of the line that is not operable. Once the line is placed back in service, SDIV will 

provide USG the competitive service it seeks in this proceeding. 

RespeclftiJliLsub*nitted, 

lorell 
Louis E. Gitomei 
Of Counsel 
BALL, JANIK & NOVACK 
1101 Pennsylvania Avenue, N.W. 
Suite 1035 
Washington, D.C. 20004 
(202) 466-6530 

Attomeys for: 
SAN DIEGO & IMPERIAL VALLEY 
RAILROAD COMPANY 

Dated: April 29, 1996 
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( J CERTinCATE OF SERVICE 

I certify that on April 29, 1996, copies of the Opposition of the San Diego & Imperial 

Valley Railroad Company to the Conditions Requested by United States Gypsum Company at 

Plaster City, CA (SDIV-2) have been served on all parties of record and Administrative Law 

Judge Nelson by first class mail, postage prepaid and on counsel for Union Pacific Railroad 

Company and Southern Pacific Transportation Company by hand. 

Louis E. Gitomer 

-../ 
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Item No., 

l-age Count 
[if.f. IKINS CUNNINGHAM 

A T T O R N E Y S AT LAW 

WRITER'S DIRECT'OIAL f ^': - ^ i : . / ) 

OftiCi cf Ihc 'i.jcrctar/ 
, (202) 973-7605 ' 

A T T O R N E Y S AT LAW 

S U I T E 6 0 0 

I 3 0 0 N I N E T E E N T H S T R E E T , N.W. 

W A S H I N G T O N , O.C. 2 0 0 3 6 - i e 0 9 

a 0 2 9 7 3 - 7 6 0 0 

F A C S I M I L E 2 0 2 9 7 3 - 7 6 I O 

ii 
.3 J r-tiklPoCCH 

— A p r i l 17, 1996 

HAND DELIVERED 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W., Room 1324 
Washington, D.C. 20423 

(1. 

l a O O O N E C O M M E R C E S O U A R E 

2 0 0 S M A R K E T S T R E E T 

P H I L A D E L P H I A , P A i Q l O S - j r ' ^ a 

2 1 5 B 5 I - 6 7 0 0 

F A C S I M I L E 2 1 5 S S I - e 7 I O 

Re: Finance Docket No. 32760, Union Pacific Corp., 
et a l . — Control & Merger — Southern Pacific 
Corp,, ̂ t aL. 

Dear Mr. Williams: 

Enclosed for f i l i n g in the above-captioned proceeding 
are an ori g i n a l and 20 copies of a document designated as UP/SP-
218, Applicants' Fourteenth Set of Discovery Requests. 

Yours t r u l y . 

^ r a l d P. Norton 

cc: The Honorable Jerome Nelson 
Restricted Service Lis t 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD C 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

UP/SP-218 

APPLICÂ T̂ ^ F9VPTEENTH ?ET QF PlgCQVEfiY fiFgVE$T$ 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern Pacific 

Transportation Company 
One Market Plaza 
San Francisco, California 
(415) 541-100( 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 

94105 (610) 861-3290 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
Pa c i f i c Rail Corporation. 
Southern Pacific Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

JAMES v. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pacific Railroad Company 
Missouri Pa c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

AP-'ID E. ROACH I I 
J MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

i: 
April 17,: 1 

Office cf the S<jcretary 

APR 2 2 1996 
Part of 
r.'J:licP.fKcr-i 

I Attorneys for Union P a c i f i c 
i Corporation. Union Pac i f i c 
f Railroad Company and Missouri 

Pacific Railroad Company 



UP/SP-218 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACI> •) RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAL -OMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FOURTEENTH SET OF DISCOVERY REOUESTS 

Pursuant t o 49 C.F.R. SS 1114.21 et sea.. and the 

Discovery Guidelines entered i n t h i s proceeding on December 7, 

1995, and the r u l i n g s of Judge Nelson on March 8, 1996 ("March 8 

r u l i n g s " ) . Applicants UPC, UPRR, MPRR, SPR, SPT, SSW, SPCSL and 

DRGW d i r e c t the f o l l o w i n g i n t e r r o g a t o r i e s and document requests 

t o each party ("you") who made a f i l i n g on or about March 29, 

1995, and i s l i s t e d i n the Appendix. You should respond t o those 

requests designated f o r response by you. 

Responses should be delivered as soon as possible, and 

i n no event l a t e r than 5:00 p.m. cn the s i x t h calendar day from 

the date of service hereof (see March 8 r u l i n g s , Tr. 2061). 

According t o Judge Nelson, claims of undue burden must "be 

det a i l e d as to time, money, physical l i m i t a t i o n s , geography, or 

any other factors maxing the alleged burden" ( i d . , Tr. 2061), and 

you must bring documeMts f o r which claims of irrelevance or 

p r i v i l e g e are made t o a hearing, f o r review by the Administrative 

Law Judge and immediate production ( i d . , Tr. 2056). You are 



- 2 -

requested to contact the undersigned promptly to discuss any 

objections or questions regarding these requests with a view to 

resolving any disputes or issues of interpretation informally and 

expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

App-icants incorporate by reference the definitions and 

instructions in t h e i r f i r s t set of interrogatories and requests 

for production of documents. [A copy of those definitions and 

instructions i s enclosed for parties not served with a f i r s t 

set. ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 1996, 

that yeu made or served i n response to the Application, including 

documents that were put or due to be put in a document depository 

on or about A p r i l 1, 1996, in conjunction with those f i l i n g s , 

pursuant to the March 8 rulings, or i n response to the f i r s t set 

of discovery requests. 

INTERROGATORY 

1. State the approximate number of shippers you 

contacted about providing a statement opposing the UP/SP merger 

in whole or in part or supporting the position you have stated. 

[CR, KC8, HRL, Tex-Mex] 

DOCUMENT REOUEST 

1. Produce documents su f f i c i e n t to id e n t i f y the 

shippers you contacted about providing a statement: opposing the 
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UP/SP merger in whole or in part or supporting the position you 

have stated. [CR, F.CS, MRL, Tex-Mex] 

Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(20?) 973-7601 

Attorneys f o r Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Companv. St. Louis Southwestern 
Railwav Company. SPCSL Corp. and 
The Denver and Rio Grande 
Wes',ern Railroad Companv 

A p r i l 17, 1996 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH II ///'^-^ 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Bur l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Union P a c i f i c 
Railroad Company and Missouri 
P a c i f i c Railroad Companv 
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Finance Docket No. 32760 

Appendix to Applicants' Fourteenth Set of Discovery Requests 

Party Interrogatory Document Request 

Conrail 1 1 

KCS 1 1 

MRL 1 1 

Tex-Mex 1 1 



CERTIFICATE OF SERVICE 

I , Jennifer S. Dowling, certify that, on thi s 17th day 

of April, 1996, I caused a copy of the foregoing document to be 

served by hand or facsimile transmission on a l l parties to whom 

i t i s directed so as to be received by 5:00 p.m., and by f i r s t -

c lass mail, postage prepaid, or a more expeditious form of 

delivery, on a l l other parties of record appearing on the 

restricted service l i s t in Finance Docket No. 32760, and on 

Director of Operations 
Antitrust Division 
Suite 500 
Department of Justice 
Washington, D.C. 20530 

Premerger Notification Of*-ce 
Bureau of Competition 
Room 303 
Federal Trade Commission 
Washington, D.C. 20580 
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'Item No. 

Page Count. 

PLER X P I C K E R I N G 
M S T R E E T N W 

I lire T E P H t N MUT JR 

OOCCT LMC I 

; 

; :.-^7t' 

VIA HAND DELIVERY 

Mr. Vernon A. Williams 
Surface Transportation Board 
Case Control Branch 
Room 1324 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

W A S H I N G T O N , D . C . 2 0 0 3 7 - I 4 2 0 

TELEPHONE I Z O a i 0 0 3 - 6 0 0 0 

FACSIMILE I 2 0 2 I 6 0 3 0 3 0 3 

A p r i l 17, 1996 

* CARLTON GARDENS 
LONDON SWIT S A A 

TELEPHONE O i l i m m 7 I H 
FACSIMILE OI I I A ^ 7 I I 0 3 * - 3 B 3 7 

RUE r>E LA LOI IS WETSTRAAT 
a - I O A O B R U S S E L S 

TCLCPHONE OI I 3 2 2 1 2 3 K 5 0 O 3 
FACSIMILE OI I 13221 2 3 0 - A 3 2 2 

FRIEDPICHSTRASSE © S 
BRICFKASTCN 2 9 

D4<JII7 BERLIN 
TELEPHONE 'I t A © 3 0 l 2 0 * 3 - 3 t * O I 
FACSIMILE O i l 1A030 I 2 6 * 3 - 3 0 3 0 

Re: Finance Dccket No. 32760, Union P a c i f i c 
Corpcration, et a l . — Control and Merger 
Southern P a c i f i c R a i l Corporation, et a l . 

Dear Secretary Williams: 

Enclosed f o r f i l i n g i n the above-captioned case are one 
o r i g i n a l and twenty copies of Errata t o the Comments and V e r i f i e d 
Testimony of Consolidated R a i l Corpcration, designated as 
Document CR-31. 

Also enclosed i s a 3.5-inch WordPerfect 5.1 disk 
containing the t e x t of CR-31. 

Sincerely, 

A. StephUi Hut, J r . 

Attornev f o r Consolidated 
R a i l Corporation 

Enclosures 
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CR-31 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAI 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

ERRATA TO THE COMMENTS AND VERIFIED TESTIMONY 
OF CONSOLIDATED RAIL CORPORATION 

Consolidated R a i l Corporation hereby submits the 

fol l o w i n g e r r a t a t o i t s Comments, contained i n Volume I of i t s 

March 29, 1996 f i l i n g (CR-21), and t o V e r i f i e d Testimony, 

contained i n Volume I I of i t s March 29, 1996 f i l i n g (CR-22): 

Volume I (CR-21) 

Page Line Change 

3 4 16 Change "Applicants'" t o 

"Applicants" 

4 2 2 Change "Automobile" t o "Automotive" 

74 Map Change "BN" t o "BNSF" 



1 Volume I I fCR-22) 

Verified Statement of Fred L. Malan 

Page Line Change 

16 23-24 Delete the UP/SP merger and" 

17 1 Change "are" to " i s " 

Verified Statement of Douglas P. McNeil 

Page Ujie Change 

1 2 Change "Automobile" to "Automotive" 

Verified Statement of Dennis H. Paranzino 

Page Line Chanoe 

5 9 Add "the equivalent of" after 
"ship" 

^ 6 14 Change "present" to "presents" 

Verified Statement of Mary L. Pileggi 

Page Line Ctiange 

2 1 Add "a" after "have" 

2 12 Change "their" to " i t s " 

2 20 Delete second "the" 

Verified Statement of John B. Hitchcock 

Paqe Line Change 

Ic 18 Add "base" after "pre-merger" 

29 4 Change "V" to "VII" 

- 2 -



Verified Statement of R. Paul Carev. Lawrence L. Ra t c l i f f e . and 

Page Line Change 

31A Map Change "BN" to "BNSF" 

64 7 Delete "away" immediately after 
"explain" 

75 8 Delete "—" 

Statement of James R. McNally 

Page Line Change 

2 6 Insert comma after "Committee" 

2 9 Insert comma after "1988" 

5 21 Insert period after "Materials" 

8 6 Change "more" to "longer" 

11 1 Insert comma after "route" and 
change "when" to "which" 

Respectfully submitted, 

Bruce B. Wilson 
Constcince L. Abrams 
Jonathan M. Broder 
Anne E. Treadway 
CONSOLIDATED RAIL CORPORATION 
2001 Market Street 
Philadelphia, PA 19101 

Daniel K. flayers 
William J . Kolasky, Jr 
A. Stephen Hut, J r . 
Steven P. Fini z i o 
Alex E. Rogers 
WILMER, CUTLER & PICKERING 
2445 M Street, N.W. 
Washington, D.C. 20037 

April 17, 1996 
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CERTIFICATE G7 SERVICE 

I c e r t i f y t h a t on t h i s 17th day of A p r i l , 1996, a copy 
of the foregoing Errata t o the Comments and V e r i f i e d Testimony of 
Consolidated R a i l Corporation was served by f i r s t - c l a s s mail, 
postage pre-paid, t o : 

Arvid E. Roach I I 
S. William Livingston, J r . 
Michael L. Rosenthal 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044 

Paul A. Cunningham 
Richard B. Herzog 
James M. Guinivan 
Harkins Cunningham 
13 00 Nineteenth Street, N.W. 
Washington, D.C. 20036 

E r i k ^ Z. Jones 
Mayer, Brown and P i a t t 
2 000 Pennsylvania Avenue, N.W. 
Suite 5500 

Washington, D.C. 20006 

and t o a l l p a r t i e s of record i n Finance Docket No. 32760. 

y7 L Alex £. Roger 
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Page Count 
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UP/SP 197 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIf^rC' 

TRANSPORTATION C0MPA>:Y, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

STIPULATION AND ORDER REGARDING PLACING OF-
DEPOSITION TRANSCRIPTS ON THE RECORD 

CANNON Y. HA.'̂.VEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Souchern P a c _ f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CLWINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nine t e e n t h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

At t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company, St. Louis Southwesf.ern 
Railway Company, SPCSL Corp. and 
The Denver and Rio Grande 
Westerii .Railroad Comoa.nv 

0«ica ot the Sacrftary 

APP 1 1 19% 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c C o r p o r a t i o n 
M a r t i n Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES y. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
Mi s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

At t o r n e y s f o r Union P a c i f i c 
Corpovation, Union P a c i f i c 
R a i l r o a d Company and Mis.qouri 
P a c i f i c R a i l r o a d Com.pany 
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WHEREAS, large num.bers of depositions have been, and 

may be, taken by the parties to these proceedings; and 

WHEREAS, i t i s i n th<=! i n t e r e s t of the p a r t i e s to 

these proceedings that evidence given i n those depositions be 

placed on the evidentiary record without undue expenditure of 

resources; and 

WHEREAS, the undersigned parties have agreed to the 

terms of t h i s S t i p u l a t i o n and Order, 

IT IS HEREBY ORDERED THAT: 

1. Tha t r a n s c r i p t of any deposition (including 

corrections thereto) taken, or to be taken, by any party i n 

these proceedings s h a l l constitute part of the evidentiary 

record, and may be c i t e d i n the f i l i n g s of any i . i r t y , upon i t s 

f i l i n g w i t h the Board i n accordance with 49 C.F.R. 

§ 1114.24(h), or upon i t s f i l i n g with the Board by one of the 

p a r t i e s i n l i e u of the procedure set f o r t h i n 

49 C.F.R. § 1114.24(h). 

2. This Order ohall be without prejudice to the 

r i g h t of any party to argue that deposition testimony i s not 

relevant or to raise evidentiary objections as bearing on the 

weight or a d m i s s i b i l i t y of such testimony. 

3. This Order s h a l l be without prejudice to the 

r i g h t of any party to request that any errors i n f i l i n g any 
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deposition t r a n s c r i p t (including but not l i m i t e d to omissions 

of exh.ibits cr i n d i v i d u a l pages) be corrected. 

Counsel for Applic-.nts Ur.ion 
Pacific Corporatijn, Union P a c i f i c 
Railroad Company and Missouri 
Pacific Railroac. Company 

Counsel for .^p:)licants Southern 
Pacific Transportation Company, 
the Denver and Rio Grande Westerj 
Railroad Company, St. Louis 
Southwestern Failway Company, 
and SPCSL Corf. 

Counsel for A . i t i t r u s t D i v i s i o n , 
U.S. Department of Justice 

Counsel for The .Kansas 
City Southern Railway Company 

Counsel for The Save the 
Rock Island C o a l i t i o n , Inc, 
(STRICT) 

Counsel for Burlington Northern 
Railroad and The Atchison, 
Topeka and Santa Fe Railway Company 
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deposition t r a n s ^ i i r c (i;;cluding but net limited to emissions 

of exhibits or individual pages) be corrected. 

Counsel for .Applicants Union 
Pacific Corporation, Union Pacific 
Railroad Company and Missouri 
Pacific .Railroad Ccmpany 

Counsel i c r Applicants Scutherxi 
Pacific Transportation Ccmpany, 
the Denver and Rio Grande Western 
Railrcad Company, St. Louis 
Scuthwestern Railway Company, 
and SPCSL Corp. 

Counsel for Antitrust Division, 
U.S. Ceparcmer.c of Justice 

Counael for The Kansas 
City Southern Railway Company 

Counsel for The Save the 
Rock Island Coalition, Inc. 
(STRICT) 

Crunsel for Burlington Northern 
Railrcad and The Atchison, 
Topeka and Santa Fa Railway Company 
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deposition t r a n s c r i p t (including but r.ot l i m i t e d to omissions 

of e x h i b i t s or i n d i v i d u a l pages) be correctad. 

Counsel for .Applicants Union 
Pacific Corporation, Union Pac i f i c 
.Railroad Ccrpar.y and M.isscuri 
Pacific Railroad Company 

Counael for Applicants Scuther.": 
Pacific Transportation Ccmpany, 
the Denver and Rio Grande Wester: 
Railroad Ccmpany, St. Louie 
Southwestern Railway Coiapany, 
and SPCSL Corp. 

Counsel f o r A n t i t r u s t d i v i s i o n , 
U.S. Deoartnenc of Justice 

GSy^E:. 
Counsel for The Kansas 
City Southern Railway Company 

Counsel for The Save the 
Hock Island C o a l i t i o n , Inc. 
(STRICT) 

Counsel f c r Burlington Northern 
.'Railroad and Thft Atchison, 
Topeka and Santa Fe Railway Conpany 
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deposition transcript (including but not lim i t e d to omissions 

of exhibits or individual pages) be corrected. 

Counsel for Applicants Union 
Pacific Corporation, Union Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 

Counsel for Applicants Southern 
Pacific Transportation Company, 
the Denver and Rio Grande Western, 
Railroad Company, St. Louis 
Southwestern Railway Company, 
and SPCSL Corp. 

Counsel for Antitrust Division, 
U.S. Department of Justice 

Counsel for The Kansas 
City Southern Railway Company 

Counsel 
Rock Is 
(STRICT 

Counsel for Burlington Northern 
Railroad and The Atchison, 
Topeka and Santa Fe Railway Company 
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deposition t r a n s c r i p t (including but not l i m i t e d to omissions 

of e x h i b i t s or in d i v i d u a l pages) be corrected. 

Counsel for Applicants Union 
Pacific Ccrporation, Union P a c i f i c 
Railroad Company and .Missouri 
Pacific Railroad Company 

Counsel for Applicants Southern 
Pacific Transportation Company, 
the Denver and Rio Grande Western 
Railroad Company, St. Louis 
Southwestern Railway Company, 
and SPCSL Corp. 

Counsel for A n t i t r u s t D i v i s i o n , 
U.S Department of Justice 

Counsel for The Kansas 
City Southern Railway Company 

Counsel for The Save the 
Rock Island Coalition, Inc, 
(STRICT) 

Counsel l o r Burlington Northern 
Railroad and The Atchison, 
Topeka and Santa Fe Railway Company 

"AR 20 '36 14:00 PfiGE.07 



lel f o r che Wei 
yi 

— 

Counsel f b r che Wfestei^ coal 
T r a f f i c League(see A ̂ tac hment A) 

Counsel for The National 
I n d u s t r i a l Transportation League 

Counsel for Transportation 
Communicationa International Union 

Counsel f o r Texas Mexican RaiIway 
Company, Sierra Pacific Power 
Company and Idaho Power Company 

Counsel for Consolidated 
Rail Corporation 

Counsel for International 
Brotherhood of Teamsters 

Counsel for A l l i e d Rail Unions 

Counsel f o r United 
Transportation Union 



Attachment A 

The S t i p u l a t i o n and Order Regarding Placing of 

Transcripts on the Record i n Finance Docket No. 32760 has been 

signed by C. Michael Loftus, Esquire, Slover & Loftus, 1224 

Seventeenth Street, N.W., Washington, D.C. 20036, on t h i s 22nd 

day of March, 1996, on behalf of the following p a r t i e s of record: 

Western Coal T r a f f i c League 

Arizona E l e c t r i c Power Cooperative, Inc. 

Central Power & Light Company 

City Public Service Board of San Antonio, Texas 

Colorado Springs U t i l i t i e s 

Entergy Services, Inc., and i t s a f f i l i a t e s 
Arkansas Power & Light Company and Gulf 
States U t i l i t i e s Company 

Lower Colorado River Authority and the 
City of Austin, Texas 

Peabody Holding Company, Inc. 

Public Service Company of Colorado 

Texas U t i l i t i e s E l e c t r i c Compeny 

Wisconsin Power & Light Company 

Wisconsin Public Service Corporation 
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Counsel for the Western Coa] 
T r a f f i c League 

•nsei for The NatTonal 
ndus t r i a l Transportation League 
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SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOLTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

MOTION OF THE AJiLIED RAIL UNIONS FOR ORDER 
DESIGNATING THE BURLINGTON NORTHERN RAILROAD AND THE 
ATCHISON TOPEKA AND SANTA FE RAILWAY AS CO-APPLICANTS 

OR ALTERNATIVELY FOR IMPOSITION OF NEW YORK DOCK 
CONDITIONS ON UP/SP--BNSF SETTLEMENT AGREEMENT 

INTRODUCTION 

The A l l i e d R a i l Unions ("ARU") ̂  hereby move the Board f o r an 

Order designating the Burlington Northern Railroad and tl.o 

At,cnison, Topeka and Santa Fe Railroad (re f e r r e d to herein as 

"BNSF") as a co-applicants with Applicants (referred to herein as 

"UP/SP") i n t h i s proceeding; a l t e r n a t i v e l y , the ARU request that 

^ The organizations f i l i n g under the ARU acronym are: 
American Train Dispatchers Department/BLE; Brotherhood of 
Maintenance of Way Employes; and Brotherhood of Railroad 
Signalmen. 
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the A'ew yor;c Dock conditions be imposed on the settlement agreement 

between UP/SP and BNSF ("UP/SP--BNSF Agreement"or "Settlement").= 

DISCUSSION 

The ARU submit that the record i n t h i s case demonstrates that 

BNSF i s not an adverse or even a neutral party i n t h i s proceeding. 

Rather, UP/SP and BNSF have entered the UP/SP--BNSF Agreement which 

was made a part of the Application i t s e l f (Volume 1 at 318, et 

eeq.), which e x p l i c i t l y requires BNSF to cooperate i n f i l i n g s 

regarding the p a r t i e s ' Settlement, and the Settlement i s a key 

component of the Application i t s e l f . I d . f l 4 . S i g n i f i c a n t l y , the 

UP/SP--BNSF Agreement also bars BNSF from opposing the Ap p l i c a t i o n 

and from a s s i s t i n g others or cooperating w i t h others. Jd. 

A d d i t i o n a l l y , UP/SP and BNSF are not w i l l i n g t o r e l y on t h e i r 

biJLateral agreement, instead they seek explicit Surface 
I 

Transportation Board imposition of the .agreement as an express 

condition of an approval of the common control and merger of UP and 

SP ("Transaction"). I d . And on t h e i r own behalf. Applicants have 

r e l i e d h e a v i ly cn the UP/SP--BNSF Agreement as resolving a l l 

^ In t h e i r Comments f i l e d on March 29, 1996, the ARU have 
urged the Board to t r e a t BNSF as a co-applicant or t o subject the 
UP/SP--BNSF t c the New York Dock conditions, the ARU now formally 
move the Board t o grant such an order or condition. 
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competitive concerns flowing from the proposed transaction. 

According t o UP/SP and i t s witnesses, t h i s settlement i s a complete 

cure t o any competitive problems posed by the Transo -ion such thar 

the STB should f i n d that i t would have no adverse competitive 

impacts. A p p l i c a t i o n Vol. 1 at 20, Rebensdorf V.S. at 315. 

A d d i t i o n a l l y , as i s demonstrated i n the ARU Comments, BNSF 

w i l l obtain substantial benefits from the settlement w i l h UP/SP and 

both p a r t i e s w i l l extend t h e i r systems i n ways which are not 

i n h e r e n t l y r e l a t e d to the UP/SP transaction. UP/SP and BNSF 

witnesses have conceded that the arrangement was unprecedented i n 

th a t each system granted the other access to key markets, and i n 

th a t UP/SP gave BNSF trackage r i g h t s over the heart of i t s system 

f o r thousands of miles. See e .g . , Rebensdorf Dep. at 59-60, 172-

17^, 266-268, 308; Owen Dep. at 264. The ARU submit that these 
I 

f concessions were e n t i r e l y dependant on the Transaction. Indeed, 

witnesses f o r Applicants and BNSF even acknowledged that such 

concessions were, at best, highly improbable i n the absence of the 

Transaction. I d . 

A d d i t i o n a l l y , Applicants' witnesses conceded that the deal 

t w i t h BNSF was entered s p e c i f i c a l l y to ameliorate the a n t i ­

competitive e f f e c t s of the proposed common control and merger, and 
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t h a t a c a r r i e r would not o r d i n a r i l y grant a competitor such access 

across the heart of i t s system. Rebensdorf Dep. at 59-60, 172-173, 

266-267, 307-308; King/Ongerth Dep. at 697-700. Furthermore, UP 

o f f i c i a l s t e s t i f i e d that UP sought out BNSF fo r t h i s deal; t h i s was 

not a case of a p o t e n t i a l opponent proposing an arrangement whereby 

there would be no opposition i n return f o r c e r t a i n considerations. 

Davidson Dep. at 51-54. Thus, unlike other merger-related trackage 

r i g h t s settlements, t h i s arrangement was sought by the Applicants 

i n order t o persuade shippers to support the Applicants' plans and 

to enhance prospects f o r approval of t h e i r plans. Accordingly, the 

BNSF-UP/SP settlement i s e n t i r e l y a creature of the proposed common 

control/merger transaction and i s c l e a r l y an i n t e g r a l part of the 

App l i c a t i o n . 

^ Furthermore, according to Applicants, the trackage r i g h t s deal 

^ w i l l l i k e l y produce an ad d i t i o n a l $450 m i l l i o n i n gross revenues 

f o r BNSF; and BNSF estimates that the deal w i l l give i t access to 

a market worth over $1 b i l . l i o n . Rebensdorf Dep. at 83-85, 93-95; 

Ice Dep. at 515-517; see a lso Davidson Dep. at 74-75, discussing 

the settlement's strengthening of BNSF. 

The ARU r e s p e c t f u l l y submit that the foregoing evxdence 

f o r c e f u l l y supports t h e i r request that BNSF be designated as a co-

/ applicant i n t h i s proceeding. 
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The r e s u l t of designating BNSF a co-applicant would be t o 

impose the New York Dock conditions-' on a l l aspects of operations 

under the UP/SP--BNSF agreement and a l l actions to implement that 

agreement i f the Transaction i s approved, including but not l i m i t e d 

t o the grants o l trackage r i g h t s and the l i n e s sales. This would 

allow f o r a comprehensive implementing arrangement p r i o r to 

implementation i n order to :;ddrcG3 the Settlement's e f f e c t s on the 

UP/SP and BNSF employees. 

A l t e r n a t i v e l y , i f the Board does not designate BNSF as ̂  co-

applicant, the ARU submit that the evidence and arguments discussed 

above show that i f the Board approves the proposed common 

control/merger, i t should '.xpressly impose the New York Dock 

conditions on the UP/SP--BNSF Agreement. In t h i s regard the ARU 

also note that 119(e) of ths Settlement provides for an arrangement 
I 

between UP/SP and BNSF f o r a form of h i r i n g preference f o r 

employees who are adversely affected by the UP/SP Transaction f o r 

work r e l a t e d work on, or related to, the trackage r i g h t s t e r r i t o r y 

and acquired l i n e s . However, l9(e) does not provide that the 

unions which represent the affected employees are to be p a r t i e s to 

t h i s arrangement; nor does i t provide f o r any implementing 

^ New York Dock Ry. - -Cont ro l - -Brooklyn Eastern D i s t r i c t 
Terminal, 360 ICC 60 (1979). 



-6-

arrangement t o be -n place p r i o r to consummation. Moreover, UP/SP 

and BNSF apparently have not established any objective c r i t e r i a f o r 

placement of employees on the rosters of e l i g i b l e s , or f o r 

se l e c t i o n from the ros t e r s . Ice Dep. at 519-521, 53 0; Rebensdorf 

Dep. at 274-276. I t appears that the e l i g i b i l i t y c r i t e r i a and 

s e l e c t i o n determinations w i l l be e n t i r e l y d i s c r e t i o n a r y w i t h the 

two c a r r i e r s . I d . Nonetheless, UP/SP and BNSF o f f i c i a l s d i d not 

object t o negotiations with the Unions on t h i s matter and they 

could not i d e n t i f y any way i n which Union-negotiated p r e f e r e n t i a l 

h i r i n g arrangements would 'nterfere with tha transaction or t h e i r 

] Settlement (Davidson Dep. at 193-194; Ice Dep. at 523-531); 

accordingly, they cannot assert any p r i n c i p l e d o b j e c t i o n t o the 

imposition of New York Dock ccnditions on the Settlement or the 

trackage rights and lines sales covered by the Settlement. 
I 

, The ARU f u r t h e r note that the trackage r i g h t s and the l i n e s 

sales under the UP/SP--BNSF Agreement would have s i g n i f i c a n t 

e f f e c t s on r a i l r o a d workers. In addition to the dislocations which 

would flow from approval of the UP/SP transactions, there would be 

di s l o c a t i o n s of r a i l r o a d workers i n connection w i t h the sales of 

li n e s on which they work and, changes i n r e s p o n s i b i l i t i e s f o r 

maintenance of track and signal systems and f o r dispatching on 
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trackage r i g h t s l i n e s . The ARU also note that, to the extent that 

Applicants forecast increased revenue f o r BNSF as a r e s u l t of the 

settlement, there should also be an increase i n work opportunities. 

Cf. Rebensdorf Dep. at 273-274; Draper/Salzman Dep. at 64-65. I t 

i s e n t i r e l y reasonable to r e t i r e that i f the UP/SP--BNSF agreement 

which i s i n t e g r a l t o approval of the Transaction also provides 

increased employment, h i r i n g of workers dismissed as a r e s u l t of 

the Transaction should be mandatory, not a d i s c r e t i o n a r y matter 

between UP/SP and BNSF. Simply put, work available as a r e s u l t of 

operations under t h i s Transaction-dependant Settlement should be 

r.ade avai l a b l e f o r employees adversely aff<:cted by the Transaction. 

Only imposition of the f u l l • York Dock employee protective 

conditions on the UP/SP--BNSF settlement, rather than Norfolk & 

Western conditions or the Wilmington Terminal variant of the New 
t 

York Dock protections w i l l provide f u l l p r o t e c t i o n f o r the 

employees who w i l l be subject to these d i s l o c a t i o n s by insur i n g 

t.'.a': employees of the sellers/grantors w i l l have a r i g h t to work on 

t.'.e purchasers/grantees. 

In p a r t i c u l a r , umbrella implementing arrangements i n v o l v i n g 

';?/.SP, BNSF and the labor organizations would replace the b i l a t e r a l 

-i.'rangemert between the BNSF and UP/SP. This r e s u l t i s not only 
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consistent w i t h the requirements of Section 11344(b)(1)(D), and 

(c ) , i t i s also consistent with Supreme Court's decision i n United 

States V. Lowden, 308 U.S. 225 (1939), and w i t h the Commission's 

deci.sicn i n Southern Ry. C o n t r o l - - C e n t r a l o f Georgia Ry. Co., 331 

ICC 151 (1967). I n Southern--Central o f Georgia, the Commission 

noted the havoc and inequ i t y which follow without a mandatory and 

obje c t i v e h i r i n g preference mechanism where work forces of mul t i p l e 

r a i l r o a d s are involved i n a transaction. I d . at 171-175.. See 

a l s o Delaware & Hudson Ry. Co.--Lease and Trackage R i g h t s 

Exempt ion - S p r i n g f i e l d Term. Ry. Co , F.D. 305^5 (served February 

25, I'dS). The ARU fu r t h e r note that, to the extent that adversely 

a f f e c t e d employees of one r a i l r o a d are given the opportunity to 

work on the other r a i l r o a d , employee pr o t e c t i o n b e nefits payments 

wiJ.1 be reduced. 

CONCLUSION 

The ARU r e s p e c t f u l l y submit that the Board should designate 

BNSF a co-applicant, thereby covering the Settlement, and the 

trackage r i g h t s and li n e s sales provisions thereto and a l l 

implementations of those aspects of the Settlement, under the New 

York Dock conditions imposed on the Transaction i f i t i s approved. 

A l t e r n a t i v e l y , the Board should impose the New York Dock conditions 



on the UP/SP--BNSF agreement i t s e l f including the trackage r i g h t s , 

l i n e s sales and a l l actions related to t h e i r consummation. 

Respectfully submitted. 

William G. Mahoney 
Richard S. Edelman 
Donald F. G r i f f i n 

Dated: A p r i l 5, 1996 

HIGHSAW, MAHONEY & CLARKE, P.C. 
1050 17th Street, N.W. 
Suite 210 
Washington, D.C. 2 0 036 
(202) 2S6-8500 

Counsel f o r A l l i e d R a i l Unions 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s day caused to be served a 

copy of the foregoing Motion Of The A l l i e d R a i l Unions For Order 

Designating The Burlington Northern Railroad And The Atchison 

Topeka And Santa Fe Railway As Co-Applicants Or A l t e r n a t i v e l y For 

Imposition Of New York Dock Conditions On UP/SP--BNSF Settlement 

Agreement, t o a l l p a r t i e s of record on the attached service l i s t , 

by f i r s t - c l a s s mail, postage prepaid. 

Dated at Washington, D.C. t h i s 5th day of A p r i l , 1996. 

Richard S. Edelman 
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Patton Boggs. LLP 
2550 M Street, N W 
Washington, D C. 20037-1350 

Junior Strecker 
123 North Main Street 
Hoisington, KS 67544 

Richard H. Streeter 
Barnes & Thomburg 
1401 Eye Street, N.W. 
Suite 500 
Washington, D C. 20005 

John R Stulp 
SECED 
P 0 Box 1600 
Lamar, CO 81052 

Dennis R. Svetlich 
Rural Route #1 Box 361 
Bntmley, MO 65017-9803 

Marcella M. Szel 
CP Rail System 
910 Peel Street 
Windsor Station. Room 234 
Montreal, Quebec H3C 3E4 Canada 

Greg Tabuteau 
Upper AR, Area Council 
P O Box 510 
Canon City, CO 81215 

Larry W. Telford 
One Embarcadero CTTR 
Severson & Werson 
San Francisco, CA 94111 

The Atchison, Topeka & Santa Fe 
Railway Company 

1700 ̂ ast Golf Road 
Schaumburg, IL 60173 

The Texas Mexican Railway Co. 
P 0 Box 419 
Laredo, TX 78042-0419 

l.ynette W. Thiritill, 
Logistics Manager 
Gr. Salt Lake Minerals 
P Q. Box 1190 
Ogden, i rr 84402 

D. E. Thompson 
General Chairman 
Brotherhood of Locomotive Engineers 
414 Missouri Blvd. 
Scott City, MO 63780 

Etiz W Tibbett-
P O Box^766 
1301 McKinney Street 

, Houston. TX 77253 

W. David Tidholm 
Ilutchesen & Grundy 
1200 Smith Street (#3300) 
Houston. TX 77002^579 

Mark Tobey 
P O Box 12548 
Austin, TX 78711-2548 

Myles L Tobin 
Illinois Central Railroad 
455 North Cityfront Plaza Drive 
Chicago. IL 60611-5504 

Gary L. Towell 
Toledo. Peoria & Westem 
1900 East Washington Street 
East Peoria. IL 61611-2961 

B. K Townsend, Jr. 
Exxon Chemical Americas 
P 0 Box 3272 
Houston, TX 77253-3272 

Merrill L. Travis 
Illinois Departmeni of Transportation 
2300 South Dirksen Parkway 

1 Springfield, IL 62703-4555 

Anne E. Treadway 
Consolidated Rail Corporation 
2001 Market Street 
P 0 Box 41416 
Philadelphia, PA 19101-1416 

J. Tucker 
P O Box 25181 
Ariington, VA 22202 

Steve Tucker, President 
[Denver & Rio Grande Westem 

Fmpioyees Labor Committee 
2048 J Road 
Fn]ita,CO 81521 

Bemice Tuttle 
Kiowa County Wife 
Chapter #124 
13775 C.R.78.5 
Towner, CO 81071-9619 

Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, PA 18018 
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Gerald E Vannetti 
Resource Data International 
1320 Pearl Street 
Suite 300 
Boulder, CO 80302 

Gregory M Vincent, Vice President 
Tennessee Valley Auth. 
Lookout Place 
1101 Market Street 
Chattanooga, TN 37402 

Allen J, Vogel 
Minnesou DOT 
395 John Ireland Blvd. Transp Bldg. 
Suite 925, Kelly Annex 
St. Paul, MN 55155 

Robert P vom Eigen 
HOPKINS & SUTTER 
888 16th Street. N W 
Washington, i> C 20006 

Charles Wait 
Baca County 
P. O. Box 116 
Springfield, CO 81073 

Thomas M. Walsh 
STE(TPE & JOHNSON 
!330 Connecticut Avenue, N.W. 
Washington, D C. 20036-1795 

Jeffiey A Walter 
Waterfall Towers, 201-B 
2455 Bennen Valley Road 
Santa Rosa, CA 95404 

Louis P. Warchot 
Southern Pacific Trans. Companv 
One Market ?'laza 
San Francisco, CA 94105 

Philip D, Ward, et at. 
P. O. box 351 
200 First Street, SE 
Cedar Rapids, IA 52406-0351 

Richard E. Weicher 
Santa Fe Pacific Corporation, el al 
1700 East Golf Road 
Schaumburg, IL 60173 

Martin A. Weissert 
Baker & Daniels 
111 E. Wayne Street 
Suite 800 
Fort Wayne, IN 46802 

Robert H Wheeler 
Oppenheimer Wolff & Donnelly 
Two Prudential Plaza, 45th Floor 
180 North Stetson Avenue 
Chicago, IL 60601 

Charles H While, Jr. 
1054-Thirty-First Stfeet, N W. 
Washington, D C. 20007-4492 

Terry C. Whiteside 
3:03 Third Avenue South 
Suite 301 Mm. Bldg. 
Billings, .MT 59101-1945 

Thomas W. Wilcox 
DONELAN, CLEARY, WOOD 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D C. 20005-3934 

Debra L. Willen 
GUERRIERI. FDMOND, elal. 
1331 F Street, N.W 
Washington, D C. 20004 

Mayor Lester Williams 
Town of Eads 
P O. Box 8 
n o w 13th Street 
Eads, CO 81036 

George T Williamson, Managing Dir. 
Port of Hfliiston Authority 
P O Qoi 2562 
111 E. Loop N 
Houston. TX 77029 

Bruce B Wilson 
Consolidated Rail Corporation 
2001 Market Street 
Philadelphia, PA 19101-1417 

Robert A. Wimbish, Esq. 
REA, CROSS & AUCHINCLOSS 
1920N Street, N.W. 
Suite 420 
Washington, D C. 20036 

Frederic L Wood 
DONELAN. CLEARY, WOOD 
1100 New York Avenue, N.W. 
Suite 750 
Washington, D C. 20005-3934 

Edward Wytkind, Executive Di ector 
Transportation Trades Dept, A LCIO 
400 North Capitol Street, N.W. 
Suite 861 
Washington, D C. 20001 

Tami J. Yellico 
Pueblo County Courthouse 
2i5 West 10th Street 
Pueblo, CO 81003 

R. I . . Young 
P O box 700 
One Memorial Drive 
Lancaster, OH 43130-0700 

Thomas Zwica 
121 West First Su-ert 
Geneseo.OL 61254 

Mitchell Kraus 
Transportation Communications 

International Union 
3 Research Place 
Rockville, MD 20850 
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Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W., Room 1324 
Washington, D.C. 20423 
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Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern P a c i f i c 
Corp. . e t a l . 

Dear Mr. Williams: 

Enclosed f o r f i l i n g i n the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document desianated as UP/SP-
207, Applicants' Fourth Set of In t e r r o g a t o r i e s and Document 
Requests f o r Production of Documents. 

Yours t r u l y . 

cc: The Honorable Jerome Nelson 
Restricted Service L i s t 
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AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
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RIO GRANDE WESTERN RAILROAC COMPANY 

APPLICANTS' FOURTH SET OF INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern Pa c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, California 
f415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 

ywashington, D.C. 20036 
' (202) 973-7601 

Attorneys for Southern 
Pacific Rail Corporation. 
Southern Pa c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 
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CARL W. VON BERNUTH 
RICHARD J . RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOL-AN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
liaw Department 
Union Pa c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Corporation. Union Pacific 
Railroad Company and Missouri 
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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Dccket No. 32760 

UNION PACIFIC CORPCRATION, L. .N PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MERGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FOURTH SET Cr INTERROGATORIES 
AND REOUESTS FOR PRODUCTION OF DOCUMENTS 

Pursuant to 49 C.F.R. SS 1114.26 and 1114.30, and 

the Discovery Guidelines entered in this proceeding on 

December 7, 1995, and the rulings of Judge Nelson on March 8, 

1996 ("March 8 rulings"). Applicants UPC, UPRR, MPRR, SPR, 

SPT, SSW, SPCSL and DRGW direct tlie following interrogatories 

and document requests to each party ("you") who made a f i l i n g 

on or about March 29, 1995, and i s l i s t e d in Appendix A. You 

''should respond to those requests designated for response by 

you. 

Responses should be delivered as soon as possible, 

and in no event later than 5:00 p.m. on the sixth calendar day 

from the date of service hereof (see March 8 rulings, Tr. 

2061). According to Judge Nelson, claims of undue burden must 

"be detailed as to time, money, physical limitations, 

geography, or any other factors making the alleged burden" 

fid., Tr. 2061), and you must bring documents for which claims 
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of irrelevance or p r i v i l e g e are made t o a hearing on or about 

A p r i l 12, 1996, f o r review by the Administrative Law Judge and 

immediate production ( i ^ . , Tr. 2056). You are requested t o 

contact the undersigned promptly t o discuss any objections or 

questions regarding these requests w i t h a view t o resolving 

any disputes or issues of i n t e r p r e t a t i o n i n f o r m a l l y and 

expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

Applicants incorporate by reference the d e f i n i t i o n s 

and i n s t r u c t i o n s i n t h e i r f i r s t set of i n t e r r o g a t o r i e s and 

requests f o r production of documents. [A copy of those 

d e f i n i t i o n s and i n s t r u c t i o n s i s enclosed f o r p a r t i e s not 

served w i t h a f i r s t s e t . ] 

"March 29 f i l i n g s " means any f i l i n g due March 29, 

1996, t h a t you made or served i n rcspcnse t o the Application, 

^ i n c l u d i n g documents t h a t were put or due t o put i n a document 

' depository on or about A p r i l 1, 1996, i n conjunction w i t h 

those f i l i n g s , pursuant t o the March 8 r u l i n g s , or i n response 

t o the f i r s t set of discovery requests. 

INTERROGATORIES 

1. Identify the type of boilers at the North Valmy 

Station, state the manufacturer of the boilers, and the 

year(s) that those boilers were installed. [Sierra P<.\c.] 

2. State the coal specifications for which the 

North Valmy Station boilers were designed. [Sierra P a c ] 

J 
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3. State any alternative coal specifications for 

which the North Valmy Station boilers were designed. [Sierra 

Pac. ] 

4. State whether any modifications have been made 

to the North Valmy Station boilers since they were originally 

installed that affect the coal specifications for which they 

are designed and, i f so, specify those modifications. [Sierra 

P a c ] 

5. State a l l specifications developed for purposes 

of any actual or contemplated coal s o l i c i t a t i o n s . (Sierra 

P a c ] 

6. State a l l constraints on the coal t h a t can be 

burned i n the b o i l e r s at North Valmy Station, including 

withou*- l i m i t a t i o n : 

(a) HGI; 

^ (b) ash fusion; 

' (c) BTU per pound; 

(d) ash percentage; 

(e) s u l f u r percentage; and 

(f) other constraints. [Sierra P a c ] 

7. State (a) the pulverizer capacity at North 

Valmy Station, (b) whether there i s spare pulverizer capacity 

at North Valmy Station, and (c) whether pulverizer capacity 

constrains the a b i l i t y to use different kinds of coal at North 

Valmy Station. [Sierra P a c ] 
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8. With respect t o the p r e c i n i c a t o r at North Valmy 

Stat i o n , s t a t e : 

(a) The SCA of the p r e c i p i t a t o r . 

(b) Whether the p r e c i p i t a t o r i s hot-side or cold-
side. 

(c) Whether f i n e gas conditioning c a p a b i l i t y has 
been i n s t a l l e d . 

(d) Whether any evaluations have been undertaken as 
to whether fine gas conditioning capability i s 
necessary and, i f so, what the conclusions of 
such evaluations have been. [Sierra P a c ] 

9. Describe in detail the blending capabilities 

and capacity at North Vaimy Station, including without 

limitation a description of the f a c i l i t i e s used for blending 

operations. [Sierra P a c ] 

10. State each basi-* f o r the statement at page 13 

of the V e r i f i e d Statement of J e f f e r y H i l l t h a t the 

m o d i f i c a t i o n of the North Valmy Station b o i l e r s t o burn PRB 

''coal would "require millions of dollars," specify the dollar 

amount being referred to, and each basis on which that dollar 

amount has been determined. [Sierra P a c ] 

11. State each basis f o r the statement at page 14 

of the V e r i f i e d Statement of J e f f e r y H i l l t h a t using higher 

moisture content coal "would r e s u l t i n a 1.5 t o 2.0 percent 

decrease i n b o i l e r e f f i c i e n c y . " [ S i e r r a P a c ] ' 

12. State the anticipated useful l i f e of the 

boilera at North Valmy Station. [Sierra P a c ] 



- 5 -

13. With respect to the transcript cited at KCS-33, 

p. 48, (a) who prepared i t ; (b) was i t prepared from a 

recording ( i f so, produce i t ) ; (c) are there any notes ( i f so, 

produce them); (d) who provided i t to KCS; (e) i s KCS aware of 

any alterations from what was in fact said on the conference 

c a l l , inserted by anyone; (f) i f so, identify same and who 

inserted them; (g) state f u l l y KCS' knowledge, or lack of 

knowledge, as to the accuracy of the transcript. [KCS] 

DOCUMENT REOUESTS 

1. To the extent not done as part of your prior 

discovery responses or March 29 f i l i n g s , produce the analysis 

described at page 14 of the Verified Statement of Jeffery H i l l 

concerning whe'..̂  ~r the North Valmy Station could use PRB coal. 

[Sierra P a c ] 

2. To the extent not done as part of your p r i o r 

^discovery responses or March 29 f i l i n g s , produce any proposals 

' or studies r e l a t i n g t o modifications at North Valmy Station t o 

allow i t to burn sub-bituminous coai. [Sierra P a c ] 

3. To the extent not done as part of your prior 

discovery responses or March 29 f i l i n g s , produce a l l 

engineering studies of the a b i l i t y to burn alternative coals 

at North Valmy Station, including without limitation any 

engineering studies of the a b i l i t y to burn sub-bituminous coal 

at North Valmy Station. [Sierra P a c ] 

) 
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4. To the extent not done as part of your prior 

discovery responses or March 29 filings, produce a l l 

engineering studies of the ash fusion characteristics of coal 

burned at No: th Valmy Station. [Sierra Pac] 

5. To the extent not done as part of your prior 

discovery responses or March 29 filings, produce a l l 

engineeriiig studies of the fine gas conditioning capability of 

the precipitator at North Valmy Station. [Sierra Pac] 

6. To the extent not done as part of your prior 

discovery responses or March 29 filings, produce a l l 

engineering studies of blending capabilities at North Valmy 

Station, including without limitation any studies of the need 

for additional blending capacity. [Sierra Pac] 

7. To the extent not done as part of your pr i o r 

discovery responses or March 29 f i l i n g s , produce the 

^"preliminary analyses" referred to at page 14 of the Verified 

' Statement of Jeffery H i l l . [Sierra Pac] 

8. To the extent not done as part of your prior 

discovery responses or March 29 filings, produce a l l filings 

(including discovery responses) made with any Public Service 

Commission concerning the ability of the Valmy unit to burn 

alternative coals. [Sierra Pac] 

9. To the extent not done as part of your prior 

dis'jovery responses or March 29 f i l i n g s , provide copies of any 
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specifications developed for purposes of actual or 

contemplated coal solicitations. [Sierra Pac] 

10. Produce a l l documents relating to the survey 

conducted by L.E. Peabody & Associates, Inc., that i s 

described on pp. 23-24, n.9, and Exhibit TDC-1 in Mr. 

Crowley's Verified Statement for SPI. [SPI] 

t 

.t 
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Respectfully submitted. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, California 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
Pa c i f i c R a i l Corporation. 
Southern Pa c i f i c Transportation 
Company. St. Louis Southwestern 
Railwav Companv. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J . RESSLER 
Union Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pa c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH 11^*^' ^-"X..^ 
J . MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Corporation. Union Pacific 
Railroad Companv and Missouri 
Pacific Railroad Company 

April 5, 1996 



- 9 -

Parties upon whom this request i s served: 

Party Interrogatory Document Requests 

KCS 13 

SFI 10 

Sierra P a c i f i c Power 1-12 1-9 

y 
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HAND DELIVERED 

A p r i l 5, 1996 

Mr. Vernon A. Williams, Secretary 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W. , Room 1J''.4 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . -- Control & Merger -- Southern P a c i f i c 
Corp.. et a l . 

Dear Mr. Williams: 

Enclosed f o r f i l i n g m the above-captioned proceeding 
are an o r i g i n a l and 20 copies of a document designated as UP/SP-
2(J8, Applicants' P e t i t i o n to Str i k e or Dismiss Request f o r 
Conditions of Cen-Tex/South Orient Due to Failure to Respond t o 
Discovery. 

xours t r u l y , 

r a i d P. Norton 

cc: The Honorable Jerome Nelson 
Service L i s t 
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TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 
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CAROL A. HARRIS 
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Transportation Company 
One Market Plaza 
Sar' Francisco, California 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
13j6o Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
P a c i f i c R a i l Corporation, 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp. and 
The Denver and Rio Grande 
Western Railroad Company 
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CARL W. VON BERNUTH 
RICHARD J . RESSLER 
Tnion Pacific Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union Pacific Railroad Company 
Missouri Pa c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

Attorneys for Union Pacific 
Corporacion. Union Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 
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EXPEDITED HANDLING REQUESTED 
EXPEDITED RESPONSE REQUESTED' 

BEFORl i"HE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

— CONTROL AND MFRGER — 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP, AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' PETITION TO STRIKE OR DISMISS 
REQUEST FOR CONDITIONS OF CEN-TEX/SOUTH ORIENT 

DUE TO FAILURF VO RESPONO TO DISCOVERY 

Union P a c i f i c Corporation ("UPC"), Union P a c i f i c 

Railroad Company ("UPRR"), Missouri P a c i f i c Railroad Company 

("MPRR"),̂  Southern P a c i f i c R a i l Corporation ("SPR"), Southern 

P a c i f i c Transportation Company ("SPT"), s t . Louis Southwestern 

Railway Company (-SSW"), sPCSL Corp. ("SPCSL"), and The Denver 

and Rio Grande Western Railroad Company ("DRGW"),' 

c o l l e c t i v e l y , "Applicants," hereby p e t i t i o n , pursuant to 49 

I 

r^r. ' r i ^ f ^ " ^ f " prompt action, the Board should require 
Cen-Tex to f i l e any response i t intends to o f f e r w i t h i n three 
business days, i f th a t i s not already required. See Decision No. 
6 , p. 14 n. 3 . 

^ . ^ , y ^ ^ / "fJS, ̂ ""1 "P^^ ref e r r e d t o c o l l e c t i v e l y as "Union 
P a c i f i c . " UPRR and MPRR are referred to c o l l e c t i v e l y as "UP." 

..e'^^Jl' ^ ^ 1 ' ^ l " ' ^^"^ "̂"̂  r e f e r r e d t o c o l l e c t i v e l y 
as -southern P a c i f i c . " sPT, SSW, SPCSL and DRGW are re f e r r e d t o 
c o l l e c t i v e l y as "SP, " 



C.F.R. S 1114.31(d),'' t h a t the request f o r conditions f i l e d by 

Cen-Tex R a i l Link, Ltd./South Orient Railroad Company, Ltd. 

("Cen-Tex") on March 29, 1996, be st r i c k e n and dismissed bcsed 

on Cen-Tex's w i l l f u l and unexcusable f a i l u r e t o respond t o 

discovery. 

BACKGROUND 

Cen-Tex operates l i n e s over 500 miles i n Texas 

between Ft. Worth and Presidio, on the Mexican border. Cen-

Tex manifested i t s i n t e n t to be an active party p a r t i c i p a t i n g 

i n t h i s proceeding. On January 26, 1997, Cen-Tex also f i l e d a 

statenent of i n t e n t i o n t o seek conditions and f i l e a 

responsive a p p l i c a t i o n . 

On February 26, 1996, applicants served t h e i r f i r s t 

set of i n t e r r o g a t o r i e s and document requests on Cen-Tex by 

de l i v e r y t o i t s President (copy attached as Exh. A). Unlike 

many other p a r t i e s who received simi L̂ .r requests, Cen-Tex (1) 

f a i l e d t o f i l e any objections by March 4 (the five-day 

,''deadline established by the Discovery Guidelines ( f 1 ) ) , or a t 

any p o i n t t h e r e a f t e r , and (2) f a i l e d t o f i l e a response by 

''Section 1114.31(d) provides (emphasis added): 

I f a party or a persor. or an o f f i c e r , d i r e c t o r , 
managing agent, or employee of a party or person 
w i l l f u l l y f a i l s t o appear before the o f f i c e r who i s to 
take his deposition, a f t e r being served wit h a proper 
notice, or f a i l s t o serve answers to i n t e r r o g a t o r i e s 
submitted under ^ 1114.26. a f t e r proper service of such 
i n t e r r o g a t o r i e s , the Commission on motion and notice 
mav s t r i k e out a l l or any part of any pleading of that 
party or person, or dismiss tne proceeding or anv part 
thereof. 
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March 12 (the l5-day deadline established by the Guidelines 

(5 1 ) ) , or at any point thereafter.* 

Applicants i n i t i a l l y raised Cen-Tex's f a i l u r e to 

respond by l e t t e r of March 13, 1996, to Judge Nelson, with a 

copy to Cen-Tex, putting that failure on the sgenda for the 

next discovery hearing (copy attached as Exh. B). That 

hearing was held on March 20, 1996, and Cen-Tex did not attend 

(Tr. 2079-83).* As shown at a hearing on April 3, 1996, 

Applicants' counsel contacted Cen-Tex o f f i c i a l s and spoke 

about the failu r e to respond on several occasions (March 20, 

26, 29 and April 2), yet, while Cen-Tex said i t would "get 

back" to applicants, i t did not respond (Tr. 2605-13) (copy of 

transcript and le+ters attached as Exh. C). 

On March 29, 1996, Cen-Tex f i l e d a request for 

conditions opposing the merger as reducing r a i l competition, 

and seeking significant r e l i e f : various trackage rights in 

Fort Worth, Dallas and East Texas, and elimination of payments 

,and passenger restrictions on certain trackage rights over SP. 

On April 1, 1996, applicants requested a hearing on April 3 

and a ruling on Cen-Tex's failure to respond to discovery, 

including a request that Cen-Tex's request for conditions be 

stricken or dismissed (copy attached as Exh. D). 

'Cen-Tex also failed to contact applicants about any problem 
responding within the 15-day period, as required by the 
Guidelines (f 1). 

"Because the record before Judge Nelson was incomplete, he 
denied r e l i e f without prejudice to renewal (Tr. 2156-58). 
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Although advised of the hearing, Cen-Tex again d i d 

not appear, and otherwise offered no response (Tr. 2604-05). 

Applicants explained t h a t they are s u b s t a n t i a l l y prejudiced by 

Cen-Tex's f a i l u r e to meet i t s discovery o b l i g a t i o n s because 

they must devote time and resources t o addressing Cen-Tex's 

request f o r conditions i f i t i s not s t r i c k e n or dismissed, and 

the deadline f o r f i l i n g r e b u t t a l i s A p r i l 29 (Tr. 2614-16). 

Judge Nelson concluded t h a t the Board would be f u l l y 

j u s t i f i e d , pursuant t o Rule 1114.31(d), i n s t r i k i n g or 

dismissing Cen-Tex's request f o r conditions because of Cen-

Tex' s f a i l u r e t o respond t o discovery. He said t h a t , i f he 

had the a u t h o r i t y , he wouU grant t h a t r e l i e f , but he 

concluded t h a t only the Board could act under Section 

1114.31(b) (Tr. 2619). However, he recommended t h a t the Board 

take such a c t i o n i n view of the ^-epeated, unwarranted refusals 

and f a i l u r e s of Cen-Tex to respond to applicants' f i r s t set of 

discovery requests (Tr. 2625-26). 

f Judge Nelson also ordered Cen-Tex to respond f u l l y 

t o a pplicants' f i r s t set of discovery on or before A p r i l 5, 

1996, by 5:00 p.m. C.S.T., with documents and other 

information t o be i n the hands of applicants?' counsel oy 

f a c s i m i l e , c o u r i e r , or otherwise by 7:00 p.m. E.S.T. on that 

date (Tr. 2626-27), He alsc ruled t h a t Cen-Tex may not <-.ssert 

objections t o those requests, having waived a l l obiecticns by 

f a i l i n g to assert them i n a timely manner (Tr. 2634) . 
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Applicants promptly advised Cen-Tex of t h a t r u l i n g 

on A p r i l 3 and sent the t r a n s c r i p t on A p r i l 4 (copies attached 

as E x h i b i t s E, F). As of 7:00 p.m. on A p r i l 5, applicants had 

not received any response from Cen-Tex, nor any i n d i c a t i o n 

t h a t a response would be forthcoming,' 

ARGUMENT 

Applicants ask the Board, pursuant t o Section 

1114.31(b), t o s t r i k e and dismiss Cen-Tex's request f o r 

conditions.* Under the circumstances, there can be no dispute 

t h a t Cen-Tex, w i t h knowledge of i t s discovery o b l i g a t i o n s , 

w i l l f u l l y chose t o disregard them. Applicants' repeated 

i n q u i r i e s about responses were met with promises t h a t Cen-Tex 

would "get back" t o them about the matter, but Cen-Tex never 

d i d respond. 

I f C rex had legitimate grounds f o r r e s i s t i n g the 

requests, i t haa ample means of protection t h a t imposed modest 

burdens. They merely needed to f i l e objections, as most 

,parties d i d , which would have triggered a process of 

Ôf course, i f Cen-Tex makes a s t i l l f u r t h e r belated 
response, that should not moot or undercut t h i s p e t i t i o n , f o r 
otherwise there could be no e f f e c t i v e sanction f o r such repeated 
and continued disregard of discovery o b l i g a t i o n s . 

' I f necessary t o bring the issue before i t , the Board can 
t r e a t t h i s p e t i t i o n as an appeal from Judge Nelson's decision, 
insofar as he concluded as a matter of law t h a t he had no 
a u t h o r i t y to impose the r e l i e f provided f o r under § 1114.31(b). 
However, by acting d i r e c t l y on applicants' p e t i t i o n , the Board 
need not resolve the issue whether Judge Nelson had such 
a u t h o r i t y . I n any everc, since he made clear t h a t the r e l i e f 
requested should be granted, there would be no need t o remand f o r 
f u r t h e r action by him. 
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^ negotiation and ruling. Or they could have f i l e d a motion for 

r e l i e f (or joined one of the motions f i l e d by others) Yet, 

i t did none of t h i s . 

Cen-Tex has flagrantly and inexcusably disregarded 

i t s discovery obligations, while at the same time i t i s 

seeking significant r e l i e f from the Board and imposing 

rebuttal burdens on applicants. Cen-Tex has f i l e d a request 

for conditions that, though i t i s wholly unwarranted, 

applicant?: must address on the merits to ensure that the Board 

has o fu.ll record on the matter. But Cen-Tex's delaying and 

refusal to respond to discovery prejudices applicants in their 

a b i l i t y to prepare their rebuttal in the 30-day period 

allowed. 

•) This i s a c l a s s i c case for applying Section 

1114.^l(d) by striking and dismissing Cen-Tex's request for 

conditions. C£. National Hockey League v. Metropolitan Hockey 

Club. Inc.. 427 U.S. 639, 643 (1976) (upholding dismissal 

yrhere responses had eventually been f i l e d , noting importance 

' of deterrent effect upon others), Otherwise, i t s w i l l f u l , 

dilatory t a c t i c s are beyond effective sanction. The Board 

must act decisively and promptly in order to uphold the 

integrity of i t s discovery process. 

.J 'See Decision No. 23. 
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p a r t i c u l a r l y in the context of a proceeding moving on a tight 

schedule. No extenuating circumstances were presented or arc 

apparent. 

Respectfully submitted, 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, California 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAN 
Harkins Cunningham 
1300 Nineteenth Street, N.W, 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys for Southern 
Pac i f i c R a i l corporation. 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railway Company. SPCSL Corp, and 
The Denver and Rio Grande 

^ Western Railroad Company 

CARL W. VON BERNUTH 
RICHARD J . RESSLER 
Union Pa c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V, DOLAN 
PAUL A. CONLEY, JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH 11" 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & Burling 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
W:^shington, D.C. 20044-7566 
(202) 662-5388 

a^ttorneys for Union Pacific 
Corporation. Union Pacific 
Railroad Company and Missouri 
Pacific Railroad Company 

April 5, 1996 
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UP/SP-107 

EEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 

CEN-TEX RAIL LINK. LTD./SOUTH ORIENT RAILROAD COMPANY, LTD. 

CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

T r a n s p o r t a t i o n Company 
One Market Plaza 
San F r a n c i s c o , C a l i f o r n i a 94105 
(415) 541-1000 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
•JAMES M. GULNIVAN 
"^Harkins Cum-'ingham 
' 1300 Nineteen»:h S t r e e t , N.W. 
Washington, D.C. 20036 
(202) 973-7601 

A t t o r n e y s f o r Southern 
P a c i f i c R a i l C o r p o r a t i o n , 
Southern P a c i f i c T r a n s p o r t a t i o n 
Company. St. Louis Southwestern 
Railwav Companv, SPCSL Corp. and 
T.he Denver and Rio Grande 
Western Ra:Ircad Company 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Coirporation 
M a r t i n Tower 
E i g h t h and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY. JR. 
LOUISE A. RINN 
Law Department 
Union P a c i f i c R a i l r o a d Company 
M i s s o u r i P a c i f i c R a i l r o a d Company 
1416 Dodge S t r e e t 
Omaha, Nebraska 6 8179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W, 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 662-5388 

A t t o r n e y s f o r Union P a c i f i c 
C o r p o r a t i o n . Union P a c i f i c 
Rax.lroad Companv ^nd Misso u r i 
P>-iCific Railr-nad Company 

February 26, 1996 



UP/SP-107 

BEFORE THE 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32''60 

UNION PACIFIC CORPORATION, UNION P.ACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

-- CONTROL AND MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

APPLICANTS' FIRST SET OF INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS TO 

CEN-TEX RAIL LINK. LTD./SOUTH ORIENT RAILROAD COMPANY. LTD. 

Pursuant to 49 C.F.R. §§ 1114.26 and 1114.30, and 

the Discovery Guidelines entered i n t h i s proceeding on 

December 7, 1995, Applicants UPC, UPRR, .MPRR, SPR, SPT, SSW, 

SPCSL and DRGW d i r e c t the fo l l o w i n g i n t e r r o g a t o r i e s and 

document requests to Cen-Tex Rail Link, Ltd./South Orient 

Railroad Company, Ltd.. ("Cen-Tex/South O r i e n t " ) . 

J Responses should be served as soon as possible, and 

i n no event l a t e r than 15 days from the date of service 

hereof. Cen-Tex/South Orient i s requested to contact the 

undersigned promptly "co discuss any objections or questions 

regarding these requests w i t h a view to resolving any disputes 

or issues of i n t e r p r e t a t i o n i n f o r m a l l y and expeditiously. 

DEFINITIONS AND INSTRUCTIONS 

I . "Applicants" means UPC, UPRR, MPRR, SPR, SPT, 

SSW, SPCSL and DRGW. 

I I . "Board" means the Surface Transportation Board. 
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I I I . "BN/Santa Fe" means the Burlington Northern 

Railroad Company and The Atchison, Topeka and Santa Fe Railway 

Company. 

IV. "The BN/Santa Fe Settlement Agreement" means 

the agreement between UP and SP and BN/Santa Fe dated 

September 25, 1594, as supplemented by the Noven±)er 18, 1995 

agreement between those p a r t i e s . 

V. "The BN/Santa Fe Settlement Agreem.ent Lines" 

means the l i n e s t h a t BN/Santa Fe w i l l receive trackage r i g h t s 

over or purchase under the BN/Santa Fe Settlement .Agreement. 

VI . "CNW" means Chicago and North Western Railway 

) Company. 

V I I . "Cen-Tex/South Orient" means Cen-i-ex Ra i l 

Link, Ltd./South Orient Railroad Company, Ltd. 

V I I I . "DRGW" means The Denver and Rio Grande 

/western Railroad Company. 

IX. "Document" means any w r i t i n g or other 

compilation of information, whether p r i n t e d , typed, 

handwritten, recorded, or produced or reproduced by any other 

process, i n c l u d i n g but not l i m i t e d to intra-company 

communications, correspondence, telegrams, memoranda, 

contracts, instruments, studies, projections forecasts, 

summaries or records of conversations or interviews, minutes 

or records of conferences or meetings, records or reports of 
1 

./ negotiations, d i a r i e s , calendars, photographs, maps, tape 
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recordings, computer tapes, computer disks, other computer 

storage devices, computer programs, computer p r i n t o u t s , 

models, s t a t i s t i c a l statements, graphs, charts, diagrams, 

plans, drawings, brochures, pamphlets, advertisements, 

c i r c u l a r s , trade l e t t e r s , press releases, invoices, r e c e i p t s , 

f i n a n c i a l statements, accounting records, worksheets, d r a f t s , 

r e v i s i o n s of d r a f t s , and o r i g i n a l or preliminary notes. 

Further, the term "document" includes 

(a) both basic records and summaries of such 

records (including computer runs); 

(b) both o r i g i n a l versions and copies that d i f f e r 

i n any respect from o r i g i n a l versions; and 

(c) both documents i n the possession, custody or 

c o n t r o l of Cen-Tex/South Orient and documents 

i n the possession, custody or c o n t r o l of 

f consultants or others who have assisted Cen-

Tex/South Orient i n connection w i t h t h i s 

proceeding. 

X. "FNM" means Fe r r o c a r r i l e s Nacionales de Mexico. 

XI. "The IC Settlement Agreement" means the 

agreement between UP and SP and I l l i n o i s Central Railroad 

Company dated January 30, 1996. 

X I I . " I d e n t i f y , " when used i n r e l a t i o n to an 

i n d i v i d u a l , corporation, partnership cr other e n t i t y , means to 
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stat e the name, address and telephone number thereof. 

" I d e n t i f y , " when used i n r e l a t i o n to a document, means t o 

(a) state the nature of the document (e.g.. l e t t e r , 

memorandum, e t c . ) ; 

(b) state the author, each addressee, each 

r e c i p i e n t , date, number of pages, and t i t l e of 

the document; and 

(c) provide a b r i e f description of the contents of 

the document. 

X I I I . "MPRR" means Missouri P a c i f i c Railroad 

Company. 

} XIV. "Produce" means to make l e g i b l e , complete and 

exact copies of responsive documents and send them by 

expedited d e l i v e r y t o the undersigned counsel. The o r i g i n a l s 

of responsive documents should be retained i n the f i l e s of 

/ Cen-Tex/South Orient, i t s counsel, or the consultants or 

' others who have assisted Cen-Tex/South Orient i n connection 

w i t h t h i s proceeding and have documents i n t h e i r possession, 

and made av a i l a b l e i f requested. Applicants w i l l pay a l l 

reasonable costs f o r d u p l i c a t i o n and expedited d e l i v e r y of 

documents to t h e i r attorneys. 

XV. "Relating t o " a subject means r e f e r r i n g t o , 

discussing, describing, dealing with, consisting of, or 

c o n s t i t u t i n g , i n whole or i n part, the subject. 

. y XVI. "SP" means SPT, SSW, SPCSL and DRGW. 



XVII. "SPCSL" means SPCSL Corp. 

X V I I I . "SPR" m-ans Southern P a c i f i c R a i l 

Corporation. 

XIX. "SPT" means Southern P a c i f i c Transportation 

Company, 

Company. 

XX. "SSW" means St. Louis Southwestern Railway 

XXI. "Shipper" means any user cf r a i l services, 

i n c l u d i n g but not l i m i t e d to a consignor, a consignee, and a 

receiver, 

XXII. "Southern P a c i f i c " means SPR and SP. 

X X I I I . "This proceeding" means Finance Docket 

No. 32760 and a l l subdockets and rel a t e d dockets, 

XXIV. "UP" means UPRR and MPRR, i n c l u d i n g the 

former CNW. 

/ XXV. "UPC" means Union Pa c i f i c Corporation. 

XXVI. "UPRR" means Union Pa c i f i c Railroad Company. 

XXVII. "The UP/SP merger" means the transactions 

proposed i n t h i s proceeding, including a l l r e l a t e d 

a p p l i c a t i o n s . 

XXVIII. "Union Pac i f i c " means UP and UPC. 

XXIX. "The Utah Railway Settlement Agreement" means 

the agreement between UP and SP and Utah Railway Company dated 

January 17, 1996. 
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XXX. Discovery responses should be supplemented 

when a supplemental response i s required pursuant t o 4 9 C,F,R. 

§ 1114.29. 

XXXI. Documents need not be produced i f they have 

been produced by Applicants i n t h i s proceeding. 

XX^II. Produce a p r i v i i e g e log i n accordance wit h 

the guidelines established at the December 20, 1995 discovery 

conference (Tr., pp. 313-14). 

XXXIII. Referfinces to r a i l r o a d s , shippers, 

consultants or companies (including Cen-Tex/South Orient) 

include a f f i l i a t e s , subsidiaries, o f f i c e r s , d i r e c t o r s , 

employees, attorneys, agents and representatives thereof. 

XXXIV. A l l uses of the conjunctive include the 

d i s j u n c t i v e and vice versa. Words i n the singular include the 

p l u r a l and vice versa. 

/ XXXV. Unless otherwise s p e c i f i e d , these requests 

cover the period January 1, 1953 and t h e r e a f t e r , 

INTERROGATORIES 

1. I d e n t i f y and describe i n d e t a i l any agreements 

t h a t Cen-Tex/South Orient has with any other party t o t h i s 

proceeding regarding positions or actions to be taken i n t h i s 

proceeding. Routine procedural agreements, such as agreements 

concerning the order of questioning at depositions or the 

avoidance of d u p l i c a t i v e discovery, need not be i d e n t i f i e d . 

I f Cen-Tex/South Orient contends that any such agreement i s 



p r i v i l e g e d , s t a t e the p.irties to, date of, and general subject 

of the agreement. 

2. What i s the (a) best and (b) average operating 

time f o r Cen-Tex/South Orient t r a i n s operating between 

( i ) Fort Worth and Presidio, ( i i ) Alpine and Presidio, ( i i i ) 

Fort Worth and Chihuahua ( i n conjunction w i t h FNM), and 

(iv ) Alpine and Chihuahua ( i n conjunction w i t h FNM)? 

3. Describe m d e t a i l how South Orient/Cen-Tex 

would u t i l i z e trackage r i g h t s between Sulphur Springs, Texas, 

and Texarkana, Texas, i f granted, and how Cen-Tex/South Orient 

t r a i n s would reach Sulphur Springs from Ft. Worth and Dallas, 

4. Describe what t r a f f i c would be handled over Cen-

Tex/South Orient trackage r i g h t s between Sulphur Springs and 

Texarkana, i f such r i g h t s were granted. 

5. I d e n t i f y , as of (a) the date t h i s i n t e r r o g a t o r y 

,'^is answered, and (b) January 29, 1996, a l l owners of, 

investors i n , general partners of, and l i m i t e d partners of (a) 

Cen-Tex Rail Link, Ltd., (b) South Orient Railroad Company, 

Ltd., (c) B r i s t o l Investment Company, Inc., and (d) Orient 

Gerneral Partner, Ltd. 

DOCUMENT REOUESTS 

1. Produce no l a t e r than A p r i l 1, 1996 (a) a l l 

workpapers underlying any submission that Cen-Tex/South Orient 

makes on or about March 29, 1996 i n t h i s proceeding, and (b) 

a l l p u b l i c a t i o n s , w r i t t e n testimony and t r a n s c r i p t s , wit.hout 
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l i m i t a t i o n as to date, of any witnesses presenting testimony 

f o r Cen-Tex/South Orient on or about March 29, 1996 i n t h i s 

proceeding. 

2. Produce a l l documents r e l a t i n g t o b e n e f i t s or 

e f f i c i e n c i e s t h a t w i l l r e s u l t from the UP/SP merger. 

3. Produce a l l documents r e l a t i n g to p o t e n t i a l 

t r a f f i c impacts of the UP/SP merger. 

4. Produce a l l documents r e l a t i n g to competitive 

impacts of the UP/SP merger, including but not l i m i t e d t o 

e f f e c t s on (a) market shares, (b) source or d e s t i n a t i o n 

competition, (c) transloading optionr,, or (d) b u i l d - i n 

options. 

5. Produce a l l documents r e l a t i n g t o rhe BN/Santa 

Fe Settlement Agreement. 

6. Produce a l l documents r e l a t i n g to the IC 

/settlement Agreement. 

7. Produce a l l documents r e l a t i n g to the Utah 

Railway Settlement Agreement. 

8. Produce a l l documents r e l a t i n g to conditions 

t h a t might be imposed on approval cf the UP/SP merger, 

9. Produce a l l studies, reports or analyses 

r e l a t i n g to actual cr p o t e n t i a l competition between UP and SP, 

10. Produce a l l studies, reports or analyses 

r e l a t i n g to competition between s i n g l e - l i n e and i n t e r l i n e r a i l 

t r a n s p o r t a t i o n . 
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11. Produce a l l studies, reports or analyses 

r e l a t i n g t o the benefits of any p r i o r r a i l merger or r a i l 

mergers generally, 

12. Produce a l l studies, reports or analyses 

r e l a t i n g t o the f i n a n c i a l p o s i t i o n or prospects of SP. 

13. Produce a l l communications w i t h other p a r t i e s 

to t h i s proceeding r e l a t i n g to the UP/SP merger or the 

BN/Santa Fe Settlement Agreement, and a l l documents r e l a t i n g 

t o such communications. This request excludes documents 

already served on Applicants. 

14. Produce a l l presentations, s o l i c i t a t i o n 

packages, form v e r i f i e d statements, or other materials used to 

seek support from shippers, public o f f i c i a l s , r a i l r o a d s or 

others f o r the p o s i t i o n of Cen-Tex/South Orient or any other 

p a r t y i n t h i s proceeding. 

/ 15. Produce a l l presentations, l e t t e r s , memoranda, 

white papers, or ether documents sent or given t o DOJ, DOT, 

any state Governor's, Attorney General's or Public U t i l i t i e s 

Commission's (or s i m i l a r agency's) o f f i c e , any Mexican 

government o f f i c i a l , any other government o f f i c i a l , any 

s e c u r i t y analyst, any bond r a t i n g agency, any consultant, any 

f i n a n c i a l advisor cr analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g to the UF/S? merger. 
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16. Produce a l l notes of any meetings w i t h DOJ, 

DOT, any st a t e Governor's, Attorney General's or Public 

U t i l i t i e s Commission's (or s i m i l a r agency's) o f f i c e , any 

Mexican government o f f i c i a l , any other government o f f i c i a l , 

any s e c u r i t y analyst, any bond r a t i n g agency, any consultant, 

any f i n a n c i a l advisor or analyst, any investment banker, any 

chamber of commerce, or any shipper or trade organization 

r e l a t i n g t o the UP/SP merger. 

17. Produce a l l documents r e l a t i n g t o shipper 

surveys or interviews concerning (a) uhc JP/SP merger or any 

possible conditions to approval of the merger, or (b) the 

q u a l i t y of service or competitiveness cf any r a i l r o a d . 

18. Produce a l l documents r e l a t i n g to the price to 

be paid f o r , or the value of, any UP or SP l i n e s that might be 

sold as a c o n d i t i o n to approval of, or otherwise i n connection 

f w i t h , the UP/SP merger. 

19. Produce a l l documents r e l a t i n g to trackage 

r i g h t s compensation f o r any of the BN/Santa Fe Settlement 

Agreement Lines or any other l i n e of UP or SP that might be 

the subject of a proposed trackage r i g h t s c o ndition i n t h i s 

proceeding. 

20. Produce a l l documents r e l a t i n g to actual or 

estimated maintenance-and-operating costs, taxet. and return -

t o - c a p i t a l costs w i t h respect to a.ny cf the BN/Santa Fe 

Settlement Agreement Lines or any other l i n e of UP or SP that 
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might be t.he subject of a proposed trackage r i g h t s c o n d i t i o n 

i n t h i s proceeding. 

21. Produce a l l documents r e l a t i n g to any agreement 

or understanding that Cen-Tex/South Orient has w i t h any other 

p a r t y t o t h i s proceeding regarding positions or actions t o be 

taken i n t h i s proceeding. Documents r e l a t i n g to r o u t i n e 

procedural agreements, such as agreements concerning the order 

of questioning at depositions or the avoidance of d u p l i c a t i v e 

discovery, need not be produced, 

22. Produce a l l presentations t o , and minutes of, 

the boards of d i r e c t o r s (or other governing bodies) of Cen-

Tex/South Orient r e l a t i n g to the UP/SP merger or conditions to 

be sought by any party i n t h i s proceeding. 

23. Produce a l l studies, reports or analyses 

r e l a t i n g t o c o l l u s i o n among competing r a i l r o a d s or the r i s k 

/ thereof. 

24. Produce a l l studies, reports or analyses 

r e l a t i n g to the terms f o r or effectiveness of trackage r i g h t s . 

25. Produce a l l computerized 100% Cen-Tex/South 

Orient t r a f f i c data f o r 1994, containing at least the f i e l d s 

l i s t e d m Attachment A hereto, a Rule 11 or other r e b i l l i n g 

i n d i c a t o r , gross f r e i g h t revenue, and f r e i g h t revenue net of 

allowances, refunds, discounts or other revenue o f f s e t s , 

together w i t h documentation explaining the record layout and 

the content of the f i e l d s . To the extent p a r t i c u l a r items are 



- 12 -

unavailable i n machine-readable form, (a) provide them i n 

hard-copy form, and (b) provide any s i m i l a r machine-readable 

data. 

26. Produce a l l studies, reports or analyses 

r e l a t i n g t o competition f o r t r a f f i c to or from Mexico 

(i n c l u d i n g but not l i m i t e d to truck competition) or 

competition among Mexican gateways. 

27. Produce a l l docum.ents, other than the study 

i t s e l f , r e l a t i n g to the January 1996 study by The Ferryman 

Group e n t i t l e d , "The Impact of the Proposed Union P a c i f i c -

Southern P a c i f i c Merger on Business A c t i v i t y i n Texas." 

28. Produce a l l documents r e l a t i n g to any e f f o r t s 

t o develop t r a f f i c t o c r from Mexico. 

29. Produce track charts, diagrams, p r o f i l e s and 

other documents r e f l e c t i n g a l l trackage over which Cen-

/Tex/South Orient operates, including but not l i m i t e d to 

documents s u f f i c i e n t to show (a) type and age of r a i l , 

(b) maintenance h i s t o r y , (c) curvature and grade, (d) passing 

sidings, (e) s i g n a l l i n g , (f) speed l i m i t s , and (g) any speed 

or operating r e s t r i c t i o n s . 

30. Produce documents s u f f i c i e n t to describe Cen-

Tex/South Orient's operations from January 1, 1994 to present, 

inc l u d i n g but not l i m i t e d to a l l (a) service plans, (b) system 

maps and (c) employees' or other operating timetables. 
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31. Produce a l l Cen-Tex/South Orient f i n a n c i a l 

statements, i n c l u d i n g but not l i m i t e d to statements f o r Cen-

Tex and South Orient separately, since t h e i r formation. 

32. Produce a l l agreements w i t h KCS, Conrail, or 

TRL, Inc., t o which Cen-Tex/South Orient (or e i t h e r of them 

i n d i v i d u a l l y ) i s a party. 
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CANNON Y. HARVEY 
LOUIS P. WARCHOT 
CAROL A. HARRIS 
Southern P a c i f i c 

Transportation Company 
One Market Plaza 
San Francisco, C a l i f o r n i a 
(415) 541-1000 

94105 

PAUL A. CUNNINGHAM 
RICHARD B. HERZOG 
JAMES M. GUINIVAtJ 
Harkins Cunningham 
13 00 Nineteenth Street, N.W. 
Washington, D.C. 20036 
(202) 973-7601 

Attorneys f o r Southern 
P a c i f i c R a i l Corporation. 
Southern P a c i f i c Transportation 
Company. St. Louis Southwestern 
Railwav Company. SPCSL Coi-p. and 
The Denver and Rio Grande 
Western Railroad Company 

Respectfully submitted, 

CARL W. VON BERNUTH 
RICHARD J. RESSLER 
Union P a c i f i c Corporation 
Martin Tower 
Eighth and Eaton Avenues 
Bethlehem, Pennsylvania 18018 
(610) 861-3290 

JAMES V. DOLAN 
PAUL A. CONLEY, JR, 
LOUISE A. RINN 
Law Department 
Union P a c i f i c Railroad Company 
Missouri P a c i f i c Railroad Company 
1416 Dodge Street 
Omaha, Nebraska 68179 
(402) 271-5000 

ARVID E. ROACH I I 
J. MICHAEL HEMMER 
MICHAEL L. ROSENTHAL 
Covington & B u r l i n g 
1201 Pennsylvania Avenue, N.W. 
P.O. Box 7566 
Washington, D.C. 20044-7566 
(202) 6^2-5388 

Attorneys f o r Union P a c i f i c 
Corporation. Uninn P a c i f i c 
Railroad Company and Missouri 
P a c i f i c RailT-nad Company 

February 26, 1996 

) 



CERTIFICATE OF SERVICE 

I , Michael L. Rosenthal, c e r t i f y t h a t , on t h i s 26th 

day of February, 1996, I caused a copy of the foregoing 

document t o be served by overnight mail on Joel T. Williams, 

I I I , President, Cen-Tex Rail Link, Ltd./South Orient Railroad 

Company, at 4809 Cole Avenue, Suite 350 LB-126, Dallas, Texas 

75205, and by f i r s t - c l a s s mail, postage prepaid, or by a more 

expeditious manner of d e l i v e r y on a l l p a r t i e s appearing on the 

r e s t r i c t e d service l i s t established pursuant to paragraph 9 of 

the Discovery Guidelines i n Finance Docket No. 32760, and on 

D i r e c t o r of Operations 
A n t i t r u s t D i v i s i o n 
Suite 500 
Department of Justice 
Washington, D.C. 2053 0 

Premerger N o t i f i c a t i o n O f f ice 
Bureau of Competition 
Room 3 03 
Federal Trade Commission 
Washington, D.C. 2 0580 

Michael L. Rosenthal 



Attachment A 

Commodity Code (STCO 
Hazardous Commodity Code 
Shipper Name 
O r i g i n C i t y 
O r i g i n State 
O r i g i n SPLC 
O r i g i n FSAC 
Receiver Name 
Destination C i t y 
Destination State 
Destination SPLC 
Destination FSAC 
Car I n i t i a l 
Car Nuinber 
Waybill Number 
Waybill Date (yy/mm/dd) 
Type Move I n d i c a t o r 
AAR Car Type 
O r i g i n Railroad 
Railroad From 
Railroad To 
Destination Railroad 
On Junction 
Off Junction 
Net Tons 
Freight Revenue 
Unit Count 
Carload Count 
Trailer/Container Coun*-

y F i r s t Railroad - RR Cc^e 
, F i r s t Railroad - Alpha 
Interchange Received Junction #1 
F i r s t Railroad - S p l i t Revenue 
F i r s t Railroad Distance 
Second Railroad - RR Code 
Second Railroad - Alpha 
Interchange Received Junction #2 
Second Railroad - S p l i t Revenue 
Second Railroad Distance 
T h i r d Railroad - RR Code 
T h i r d Railroad - Alpha 
Interchange Received Junction #3 
Th i r d Railroad - S p l i t Revenue 
Th i r d Railroad Distance 
Fourth Railroad - RR Code 
Fourth Railroad - Alpha 
Interchange .Received Junction n4 
Fourth Railroad - S p l i t Revenue 
Fourth Railroac Distance 
F i f t h Rai:^cad - RR Code 
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F i f t h Railroad - Alpha 
Interchange Received Junction #5 
F i f t h Railroad - S p l i t Revenue 
F i f t h Railroad Distance 
S i x t h Railroad - RR Code 
S i x t h R-llroad - Alpha 
Interchange Received Junction #6 
S i x t h Railroad - S p l i t Revenue 
S i x t h Railroad Distance 
Seventh Railroad - RR Code 
Seventh Railroad - Alpha 
Interchange Received Junction #7 
Seventh Railroad - S p l i t Revenue 
Seventh Railroad Distance 
Eighth Railroad - RR Code 
Eighth Railroad - Alpha 
Interchange Received Junction #8 
Eighth Railroad - S p l i t Revenue 
Eighth Railroad Distance 
Ninth Railroad - RR Code 
Ninth Railroad - Alpha 
Interchange Received Junction #9 
Ninth Railroad - S p l i t Revenue 
Ninth Railroad Distance 
Tenth Railroad - RR Code 
Tenth Railroad - Alpha 
Interchange Received Junction #10 
Tenth Railroad - S p l i t Revenue 
Tenth Railroad Distance 
Eleventh Railroad - RR Code 

^Eleventh Railroad - Alpha 
' Interchange Received Junction #11 
Eleventh Railroad - S p l i t Revenue 
Eleventh Railroad Distance 
Car Ownership Code 
Mechanical Designation 
Tare Weight 

Railroad System Revenue 
Railroad System Miles 
Railroad Ton Miles 
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VIA FACSIMILE 

The Honorable Jerome Nelson 
Ad m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . -- Control & Merger -- Southern P a c i f i c 
Corp.• et a l • 

Dear Judge Nelson: 

Without waiving t h e i r appeal from Your Honor's March 
8 r u l i n g s , Applicants wish to place on the agenda f o r Friday, 
March 15, the f o l l o w i n g discovery disputes we have i d e n t i f i e d 
as t o the responses we received yesterday (because of l a t e 
ser^/ice, we have not yet been able to assess c l o s e l y a l l of 
the responses). For Your Honor's convenience, we w i l l be hand 
d e l i v e r i n g to you separately a set of the responses. 

• The re f u s a l of I l l i n o i s Power, I n t e r n a t i o n a l 
Paper, South Orient and TRL, Inc., to f i l e anv responses. 

• KCS responded to many of Applicants' narrow 
requests f o r s p e c i f i c information that c l e a r l y e x i s t s w i t h the 
statement th a t information responsive to the requests w i l l be 
contained i n i t s March 29 f i l i n g or i n documents to be placed 
i n KCS' document depository at some time a f t e r March 25. 
Applicants submit that to the extent responsive information 
e x i s t s , i t should be produced immediately. KCS responded to 
other, s i m i l a r focused requests f o r information w i t h the 
statement that the information may be contained i n i t s March 
29 f i l i n g , and i f so relevant documents w i l l be placed i n KCS' 
document depository. Again, Applicants' submit that to the 
extent the information c u r r e n t l y e x i s t s , KCS should be 
required tc produce i t new. These issues are raised w i t h 
respect to Applicants' Interrogatories Nos. 5, 6, 7, 8, 17, 19 
and 20, and Document Requests Nos. 36, 42, 43, 44, 53, 54, 55, 
?d, 59, 60, 61 ar.d 6 2 to KCS. 
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• KCS also indicated, w i t h respect to requests 
where Your Honor c l e a r l y required, at the March 8 conference, 
a response by March 12, that i t would place responsive 
documents i n i t s document depository at some time a f t e r i t s 
March 25 f i l i n g . Again, Applicants submit t h a t the responsive 
documents must be produced now. This issue i s raised wi t h 
respect to Applicants Document Requests Nos. 15, 16, 23, 24, 
36, 39, 4 7 and 4 8 to KCS. 

• KCS f a i l e d e n t i r e l y to reply by March 12 to a 
number of Applicants' focused, relevant discovery requests. 
This issue i s raised wi t h respect t J Applicants' Document 
Requests Nos. 25, 5 0 and 51 to KCS. These are a l l narrow 
requests that r e l a t e to issues raised by KCS. 

• KCS responded to Applicants' Document Request No. 
28, which asked f o r 100% KCS t r a f f i c data, by s t a t i n g that i t 
w i l l produce the tapes, but that t.hey "do not contain a l l the 
information requested. ' KCS repeatedly demanded t h a t 
Applicants supplement the UP and SP data tapes t h a t were given 
to i t l a s t October, and Applicants complied- KCS should 

) provide Applicants no less information than Applicants 
provided KCS, and should do so promptly. 

• Conrail objected to producing docum.ents i n 
response to Applicants' Document Request No. 3 5 to Conrail 
based on a burden objection. Applicants have provided the 
same type of documents, and Conrail should provide Applicants 

yno less t.han it was provided. 
I 

^ e The r e f u s a l of association p a r t i e s -- Western 
Coal T r a f f i c League, National Industry Transportation League, 
C o a l i t i o n f o r Competitive Rail Transportation, Society of the 
P l a s t i c s Industry and Western Shippers' C o a l i t i o n - - t o make 
any i n q u i r y of members about responsive information. These 
p a r t i e s c l e a r l y intend to submit evidence provided by t h e i r 
members, yet seek to sh i e l d those members from any discovery. 
They should be required to gather responsive information, 
f a i l i n g which they should be precluded from f i l i n g any 
information obtained from t h e i r members. 

• Dow, having received t.he complete UP and SP f i l e s 
on t h e i r t r a f f i c (approximately 10,000 pages), has refused to 
produce i t s f i l e s regarding t r a f f i c handled by UP and SP to 
the Applicants. I t should be ordered to do so promptly. 

J e Gateway Western f i l e d i t s objections a f t e r the 
..y time period established by the Discovery Guidelines had 

expired, and should be deemed to have waived a l l objections. 
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Also, i t has also objected, and not responded, t o several 
requests t h a t Your Honor indicated on March 8 were candidates 
f o r e a r l y response: Document Requests Nos. 23 (studies of 
c o l l u s i o n ) , 28 (haulage or trackage r i g h t s agreements), and 29 
(annual reports) t o Gateway Western. 

• Wisconsin E l e c t r i c : In i t s tardy response, dated 
and ser^/ed March 13, t h i s u t i l i t y merely stated a blanket 
o b j e c t i o n t o a l l discovery on the ground that i t " i s a 
receiver of coal by r a i l not a r a i l c a r r i e r , " although 
admittedly i t i s "a shipper opponent" and i s seeking 
"onditions (p. 1). Wisconsin E l e c t r i c c i t e s inapposite 
a u t h o r i t i e s dealing w i t h abandonment proceedings, and ignores 
the applicable r u l e s , decisions and orders providing f o r 
discovery here. While i t promises to produce workpapers f o r 
i t s March 29 f i l i n g , i t has not otherwise addressed 
Applicants' s p e c i f i c requests, and did not even make s p e c i f i c 
o bjections. I t should be deemed to have waived such 
objections and should be directed to respond f u l l y , fort.hwith. 

• Refusal of u t i l i t i e s to produce state PUC f i l i n g s 
discussing sources of f u e l . While Wisconsin Public Service 
answered t h i s request. Western Resources objected, and ethers, 
i n c l u d i n g Texas U t i l i t i e s , Arizona E l e c t r i c and Entergy, 
r e f e r r e d Applicants t o u n i d e n t i f i e d f i l i n g s i u Texas, 
Louisiana, Arkansas and Arizona. These f i l i n g s are much more 
r e a d i l y a v a i l a b l e to the u t i l i t i e s than to Applicants, and the 
u t i l i t i e s should be d i r e c t e d to produce them, promptly. 

/ • One i n t e r r o g a t o r y concerned information on coal 
used by each u t i l i t y . Most answered s u b s t a n t i a l l y , but 
Western Resources objected i n tot o (Interrogatory No. 2). I t 
should be required to respond. 

• Applicants asked the u t i l i t y p a r t i e s f o r average 
minehead prices of coal. Several refused to answer on the 
ground that the underlying price data are said to be covered 
by c o n f i d e n t i a l i t y agreements. Texas U t i l i t i e s I nterrogatory 
No. 2 ( c ) ; Wisconsin PSL Document Request No. 27(c); Wisconsin 
Public Servire I n t e r r o g a t o r y No. 2 ( c ) ; Entergy Interrogatory 
No. 2(c) and Document Request No. 27. Applicants have 
produced trackage r i g h t s agreements, t r a n s p o r t a t i o n services 
contracts, and other rr.aterials that are subject to such 
c o n f i d e n t i a l i t y provisions, e i t h e r by securing waivers or 
pursuant to Your Honor's orders. These p a r t i e s should do the 
same . 

• Tex Mex (Document Request No. 31) and KCS 
(Document Request No. 33) refused to provide information about 
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KCS' a c q u i s i t i o n of a 49% i n t e r e s t i n Mexrail, Inc. (the 
parent of Tex Mex), and agreements between KCS and Tex Mex 
(KCS Document Request No. 33; Tex Mex Document Request No. 
31). These documents are essential to informing the Board 
about these p a r t i e s ' i n t e r e s t s and motives f o r t h e i r conduct 
and statements i n t h i s proceeding. Prompt compliance w i t h 
these requests should be ordered. 

e Montana Rail Link has refused to provide 
information about i t s haulage and trackage r i g h t s agre'.ments 
vDocument Request No. 31). Applicants have responded to such 
requests, and Montana Rail Link should be ordered t o do so. 

Sincerely, 

Arvid E. Roach I I 

cc; R e s t r i c t e d Service L i s t 
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" contttt 
71 JUDGE NELSON B'taitf lo.ana 
« t 11 navt iti a rtcoro 01 tiaciiv *rnai i 
;ant on ntrt ano wnat !9> nam t 
,101 MR NORTON 'n t ' t t Ottn 1 lOi 
;t oiotr ("11'onvinq atouno Ctn-Tti 
ana Souin Orient art 'tiaito 1121 
tntnitt mat ootrait somt mcr? unti <n 
Soutnvrtll (Ul Tt iat -ntvi i i tda 
•"otict 0' initni 10 stt« ccnoitiors 
A t ttrvto Oijcovtn, on intm on 
-toruafv ( l i l I6;n ai mt larrt nmt wt 
itrvto mt omtr oar^.ti i i» ' 'ntYOia 
-011'lt anv O O i t c r C C - n n g m t ( T i v f 

:ay Btroe s : i : c t o sv yov.r 9i,.ct"n»j 
sr ai anv n i l : ~ t •'ntv CO noM t ar . 
•t iOonitt W'l-n mt 15 :-9i oav» 
•touiito or at »rv nmt "-tv a-a rc: 
: o n : » e ! . » Jav wntn ' t s o o r s u 
wouio ot OLt as rtouirto cv .2-' iQ^-
;uiotiints .22: 'nty 010 not '"t anv 
~3iion s t t t m ; 

- a g t 2606 

• 1 rttitf c*.ain"ng orivi i tgtO Ortmalur r. 

or any 01 tnt '2i oint' itsutt mat cmt-
:arT(tt raitto 'ntv aia rot iino.n r 
any 0! most-morons *r ,v ioo«nc 
action at («i an sasicaiiv .^ntnwt 
•aitto mi$ outsiion at trt iji ntanng . 
wtll wt raiste mis issut ov - min« : 
Jl wat Mtrcr ' 3 'or a ntanng ;rai was 

mtn ntio on •'n Maren 20tn iti At mat 
: mt Your r-oror otnito't wimout .9' 
crtiuoirt otctutt int oaotrs wt'c -0 ' 
comoitit A t (lOi oia not ortss irt 
"antf at mat timt * s i Dt"tvt 1 • • v c . 
-aosuggtttto wt coniacao tntr* 
aooui wnat was n i l gomq on mat oav 
ano (tnmK irrt t timts otrnaos* '? 
•rmn It was Marcn 20 Marcn 26 Marc-
23 ana again iK i vttitroav wt canto 
mtm taiftta to mtm I'lto to (iSi gtt 
somt mo ication or wntintr mtv wtrt 
joing to ('61'tsoona ano wntn c " 
Wt cowan t 'nty ytsttroay itio 
mty d Hi) gtt oaento us Thtyntvt' 
31a w t said tnat 11(1 otntnuristwt 
wtrt going to navt to go on witn mts 
.201 ntanng :saay. ana inty wtrt tuny 
awart of tnat wt (2ii laixto to mtrx 
ana t u t a mtm mt itntr 
221 JUDGE N E L S O N wnyoomvou 

3t t * i i m t s t 

' agt 2607 
'I eonvtftaiions a unit mort' Wno 

SDOat to wnom ano 12) wno saio wnaf 
(Jl MR NORTON On Maren 20 : 
soott to jamts i«i Craig, wno wat 
'tluming my can to tnt inoiviouai wno 
ISI WU inmainr nsita on mt caotrt wno 
w« naa ttrvta K I ana tioiamto mat wt 
naa intst oiseovtry rtauttis in trat 
mtv naa -
«1 -UDGE NELSON wno IS Mr 
Ctaiq' 
191 MR NORTON I oon t Diiitvt 1 
mew nis 1101 iitit >it was lOtmitito at 
Sting a rtortttntain,t ol n 11 mt 
tntititi Ana nt waa rtsoonaing 10 my 
can to mt 1121 atsignatto moiviouai 
ctmg jot i Williams me 11J] ortS'Otni 
wno IS tnt ctrson 1 nao mittaiiv canto 
141 Ana nt rtturnta mv can to Mr 

Williams 

•51 - L C G E SELSON '•"e aiscovtrv 
snows as mt I'Si aooncant 1 tifsi ttt C 
"itrrogaior ts ana ttoutst c ' c 
sroouction cr socumtnts 10 Cen.Tti 
aaiiiin« nai umitta;Soum Ontm 
=a"roaa C c - s a n y L muto 

V v a s C P ' C * . ' - t - i-.z -ti-
. - C G c S E . S C ' • f t t a 

:trTitiCait of sv. jtrvice —a; savs vo. 
-aet ttrvict cv ove'r'c— jji 

.oti" Ai.namt -••t'Ot-: 
' t i 

- a g t 26CS 

• Saiiiin« L —i t tO .So .m. C n t r : 

-aiiroao Ccnsanv at »8C9 2: Coit 
Avtnut Sunt 3!0 L l '26 Caiitt 
"eias 752CS J l ' r a t s wnat tnt 
:tnitieait tavt 
4. MB SCRTC. "-a; s '-gr: 
Sl .wDGE N c . S C . Cc v s . Know 
..ntintr Mr '51 Wiiiia—t 'tctivts most 
- t t r roga ion t t ' ' 

MR N O R T O N ;Ve « r . r " e r r e 

: 3 at mat .ii ume -e 3 3 i .cteeueni v 
because mat oav Marc 2C . 'axte 
- m anotntr t t i ovt'n cr : : ; - " t c a 
•01 wnttntr it was 'ajito c- cve—ior: 

:eiiytnv out wt n " t t - i arcmtr st; 
• J l . U C G E S E . S C N ' - t n w n a t 

-aootnto'' 
•3l MB N C B ' C S Arc m t - - c m - r -

• .mtr ('41 naootnec rte - î v 
; ;"t»qut Mr 3u?3J3y -
•jl . U C G E NELSON /<e'i ontn wat 
t vou nca 1161 mis -
•n MB NORTON "-at was Mater 

20tn 
'•1 JUDGE NELSON Marcr 2St»-' 
i»l MR NORTON ; was rig-t at i f 

me 1201 ntanng 
211 . L C G C NELSON C a voufi-stfu 

- im ! ; ; i a n o m t r s t l or 'j 'St c - e n t n i n . ' 

-agt 2609 
• MR NORTON :i 'Si i ca.itoMr 

Williams .'21 mt ortsiotrt a-3 Mr 
Zraig ttiurneo r̂ v ca.i ;c V ' j : 
Williams 

41 .UDGE NELSON Ano men wnai 
31a vou say isi ano wnat o:3 re sav^ 
61 MR NORTON i eisiaireo tnat we 

-ao - I "n was camng aoout meat 
C:SCOVtrV r tOutStS WIMCn w t i l l n iQ 

ttrvta at tnt nmt 'or soitctions - you 
<now 191 otaonnts for ooitctions aro 
' tsoonstt inattnty naa nCi oatsto 
mat wt nao not rtctivto anvining anc 
mat vou (111 «now we wt't going tc 
ct sttmng rtiitf Iron" *oi.r I'Z: ".one ' 
mtv aion t rtsoono Ano « 
iiJi JUDGE NEwSON wrate iant 
say' 
141 MR NORTON "tsaiO newouiS 
oo« into 115) It 
•»i JUDGE NELSON wren 3:0 tn s 

'aning of tnt 117i aaoitionai cosy 
occui^ Was mat Btfort mat (111 
tsnversation or after' 
'91 MR NCR''CN s o 1 was 
'"nmtaialtiy 1201 antnwaro 
211 .UCGe NELSON ""-eoiattiv 

anerwaras' 
221 MB S C B T C N • t t - e t M a r c * 
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-agt 261: 
tntr - c catts - a coov or wnicn 

• as S f : c ' C - ; 2 : monor ' r iS *»» cv 
a ismi ' t £-c osta 'S a coov 01/3) tnt 
: s c s v t - . mat rac srtvious.v ottn 
ttrvts Sc •> mtv get I • a stcano 
:ccv wat ttrt on Maren 2 : Cnisi 
varer 24 - v cdittgut jonn 
c . c o t c v - —V aottnct 'tifoiiowto 
.3 -ct r^v'-g - tara anvtm-g canto 
•>»• - C-a.gano 3 0 rcigttany 
: : -c - t r t ' tseonst acout ili wnttntr or 
• - t - mt'e wouiO ce a resoonst 
I ..DGc NELSON Z.anteonvt'St 

wn" M- Zing'' 
• •• MB NCRTCN ves neoio 
; . . D ^ c N E i - S C N wnaiaiant 

ta« f vou .'3i Know' 
•41 MA NORTON i oon t navt lifil 

• t n o - ' ! navt a cooy 01 a Itntr mat 
• a s t t - ! mat aay . Hi confirming int 
:3nvtrsat.3n wmcn i can oroviot vou 

'Cur -enor 
9 . . I G E N E L S O N Canint r toonf 

aat 119'. mtse itnirs ana ma>t intm 
:ar» cf —e iransenot' (201 Ltl t 00 ma: 
w-v een! vou givt tntm to tnt (2ii 
• t o o i f '22: 'NSEHT 

= ac» 
-ag« 2611 

•• MR NORTON in fact. I "run 
mfougn iji mtm inst ana tfitn -
11 .UDGE NELSON or eount 

'41 MR NORTON -111 turn tntm 
ovtr This (SI was a confirming - a 
tntr confirming a ititenoni i(i 
corwtrsauon wmen is otscnoto m tnt 
tntr wnicn (7i again rttutta a nittory 
3f tnt stn/ict of tnt oaotrs tii m int 
aottnct 01 any itsoonst Ano again 
tn«i Mr (91 Craig toia Mr Suigozov tnat 
nt wouia una It unatt iioi aavittmtnt 
ana gtt aac( ana mat wt wouia n«v* to 
t t t t 1111 rtmtaits if inty aia net 
•tsDOno P21 Marcn 29. Ml Buigotov 
again nao a (11i conytrsaoon witn Mr 
Craig aoouimcir failure to (i4i rtsoond 
" t saia nt nton t i t t n tnt rtautti umii 
a HSi ftw wtt>s ago TIMS was wnat 
Mr Craig 1010 Mr tiei Buigoidv Ana 
- t inaicatto mat ont utm wt wtrt 
:aAicuiariv inttrtstto in was tnt 100% 
'rattic UDt 11 ai ano tnttt was soma 
'tftrtnet to mt ruiings moicating i it i 
mat mantrs sucn as tnt tiUlie taot 
tnouia ot ttrvta 1201 no lattr inan Aom 
1 unotr vour tanitr runngs on (211 
Bres t I ano Pnast ii annougntntv 
wtrt not oanits (221 to most motions 

-agt 2612 
1) But ll wtrt to aoDiy most ttanoaros 

- ' 2) ano I - mat s tnt tsstnct ot n 
*nt • wt got no (Jl retoonse on Aoni i 
Wt got no resoonst vcKtroav i4i Mr 
Buigozcv again canto Mr Craig ano 

soeat wiin (91 nim wt nao stni tntm 
Moooay tnt itntr none ng mt m 
ntanng fcr tooav wt laito a coov of 
tnatientfie'7)tntm iji Tnty nao not 
'tsoonota. so wt - to us. so i9i wt 
caiito - wt conftrmta tnat tntv naa 
•eetivto aiioi coov of mt Aorn i itntr 
- t waa awart of tnt 1111 ntanng ana 
saia nt wouiO - "t csmon t answtras 
:3 (121 wntn wt wouiO gtt rtsoonst of 
nformauon r-t wouiO 113> consult witn 
ris enneicais ano gtt sacs to us i<4i 
Ana wt ntvtr ntaro funntr So wt vt 
, iSl taiato to tntm four timts Wtgtt 
cromists aoout 1191 wt n gti oac«io 
you. But noining nas raootnto Ano 
' 711 wouio c t naoov lo suomtt tntst 

for tnt rtcoro 
ii«) JUDGE NELSON At no nmt m 
tntiatour ti9i convtrtations 
accoramg lo vour rtntai. Sio Mr - "20i 
• nat snis namt Carrtv' 
211 MR NORTON C'aig 
;22) JUDGE NE;.SON Zif.g - oio Mr 
Ciaigotnv 

-<gt26U 
'1 raving rtctivto mt miirrogatorits' 

,21 MR NORTON NO 
131 JUDGE NELSON Ano motto, on 
ont 141 occasion, gavt tnowitogt tnat 
nt naa naa tntm for iSI stvtrai wttts 
•s tnat corrtef 
lei MR NORTON That s corrtet. 
IT) JUDGE NELSON wnat is if you 
want mt ta iti oo ' 
i9l MR NORTON Wtll wnat I wouia 
ii«t veu (101 to 00. your nonor -
o n JUDGE NELSON F.rtt ol au. wny 
oon t vou 1121 givt most itntrs to tnt 
'toentf 
; 13) MR NORTON '.nott tnt - i ininn . 
114) txtfaoroinarv circumstancts ntrt 
f our Monof. wt v» iiSi nao a lot ol 
oiscovery oisouits. out no ont nas 
laatn n o tms oraitn an aoaroacn 
oisitgatoing tntu 11 r, aongauons Wt 
mint tntrt s rtanv oniy ont i i l l 
oractieai ootion tnat masts stnst to 
orttena tntnt i mttgrity of tnt 
procass. (20) Ana mat is lo oismiss tntir 
(touaattot 1211 conoiiions Anaittmt 
; a c a o ana -
.221 JUDGE NEuSCN .aontimnKi 
navt tt.t 

-agt 2614 
ill Dowarto 00 tnat. 
12) MR NORTON Wtll. Youf Monor I 
minn IJ) :nt(t is autnontv unon - itt mt 
uSI l iLiain wnat i4i i m rtftrnng to 
mart tor tnt rtcoro Cn Marcn 29tn. iSi 
mtv Oia t a n somt action Tntv into a 
'tautat lor 161 consitions. a cooy of 
wnicn -
*: .uDGENEi-SON .navt a cooy et 

mat It ll) camt wiin voui oaotrs 
9' MR r . C ' . ' C S 'rat s corrtet 

namt -amts ' 11 .raig on mart 
mown as C.riti P n a n c * utfietr 
•.'21 MR NORTON Rigrt Ano tnat 
'tautat nas :* Ji now imoosto uoon 
aoBiicants a significant ourotn to (' 41 
rrvt to - even tnougn it ts not ilstif a 
tuottantiai usi oocumtnt tntv - >n 
mtirontnrg mtv can invoat nt i 
eviotnct mat is tuommta av otntrs 
wt aon t mow (1 ri wnttntr tntv rt a 
tiaiKuig rcrse for stntft m any i i | i 
ivtnt 
•91 . u C G i NELSON wnatis.ttntv 

•ant' 
201 MR NORTON "nty want vanOLt 

i racugt • i " . "gnis m Ttias Ano wt 
- i v t to rtscono :c most i22i rtoutsit 
ana aoorttt tntm ana tnty imoost a 

-agt 261S 
.11 sucs'.anv.ai Surotn en mt aocucar-.t 
a ong witn raving (2) to rtsoono to mc 
- vou Know • minK ovtr 100 (31 filings 
'.nat wtrt niaot on Maren 29 :4i 1 min* 
11 lour (eet of caotr mat - cn rsi mv 
'.aoia Arg even mougn it mav not ce a 
tuDSuniiai 161 oocumtnt it cots 
moost suostantiai ourotns Ana (71 
•nat wt want is tnt rtiitt tnat is 
autnonzio unotr ill Commission 
Boara Ruit 11 ia 3i|y|. wnien sroviots 
mat III m circumsuncts wntrt a sanv 
fail! to strvt antwtrs (tO) to 
intarrogaiorits antr OfOBtr stnrict trt 
(11) commission on motion ana notice 
may striKt out au or (12) any Ban ot any 
oitaamgs 01 mat oairy or oitmiss tnt 
(131 oroettoing or any Ban tntrtot (141 
Wt OTinn mat givtt tnt ooata. ano 
renct (191 rouf nonor as tnt ooaro s 
ctitgatt -

' i«) JUDGE NELSON KOW wouia 1 
mat oowti^ 
I IT) MR NORTON Btcaust tnis IS a 
oiseovtrv 'HI - mis is can 01 tnt 
3iseovtrv ruit> A n o a s w t n t i 
jnetrsuno tnt Commission s 
otcitions ana otciticn (20i sui. 1 
ctiitvt ll was. ano It was imoitmtmt? 
n 20 (211 ana 23 you navt tsstniiaiiy 
tne auinoritv of tnt (22) Commission c" 
mt Boara now wnn rtsotct to 
oiseovtrv 

-agt 2616 

I l'> -
121 .UDGE NELSON I couia ceruinry 
answtr on 1 ji tnt oretr ot Otrtcting 
mtst otooit to answtr tnt (4) 
nitrregatonts ana oroouet wnattvtr : 
t you rt ISI rtoutsung No outstion 
wt wouia navt mat oowtr iti But tnt 
cowtr to siriKt intm out cf mt cast î ^ 
snagatnet tetmt 10 mt a mot« 
suosianiivt rtmtov tnat lai t-e soar; 
• ouio navt to 'tnotr 
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• mat 110) wtrt—t cast :rat'ttnv 
•ouia otorivt v o u o r a - " ' c * wnat 
wouia oa int oniy significant •t"»tay ic 
3tai 1121 witn tri's Kine cf c scsvtrv 
crooitm Oirtctirg t n f r i' j : :c a-swe* 
s giving tntm a X u r r cut at me aoBie 
141 Ana mat eoesn ; tee-^ 13 ce tnt 

aosrosriait r t tconst I'Si fcr - s Kino 
cf a cireumstanct 

"6 . JUDGE NE.SON wntn s vour 
- t « t f i l ing ' 

•'1 MR NORTON A0f i29 
'11 JUDGE N£.SON Ckav w t ' t a 

-onin awiav 
'191 WR N O R T O N W t n w» n a v t 

3nnttf s (201 Otaonnts mat snoTtn mat 
Dtnoo Ana Your nonor i2ii 'tntrt s 
a outstion of autnontv i imnK mt wav 
•3 :221 test It - ano wt ininK -

'^agt 2617 
'I JUDGE NELSON f vou navt an 

mis (2) Bacagrouno ano tnt rtcero wm 
tnow It ano you navt (Jl an arotr from 
mttooraouct ano tnat orotr gets (41 
gnorto wnv ean t you simoiy tt'i me 
3oara mat (Si most circumstancts vou 
can t tvtii - can t ot iti t iotctto to 
'asnion anv mtanmgtui rtsoonst to tne 
î i Ctn.Tt< Btooit ' 
III MR NORTON Wt" Your nonor 
f you wtrt (91 to taot mat aoBroaen 
mat eaticaiiv vmoicatts tntir iici 
ttratagy ot oitrtgaro Btcaust it 
meant mat n i l uitimattiy tnty oon i gtt 
any sanction for lust (i2i sming en tntir 
nanoi 

'131 JUDGE NELSON You couio urgt 
mt (14) Comm'ssion to rtitet tntir 
•touait - mt Soaro usiratntr 
HI MR NORTON Wtll it mtv tno UO 
''1 rtSBOnoing tomt Oiseovtrv i 

weuio - It wouia ot - (111 It wouio net 
ot a vary aootanng BOSition to navt to 
'191 argua tnat - •• wouio ot a nignry . 
201 JUOGE NELSON wnat i m trying 

:3gt ia i ( 2 i i -

221 MR NORTON Let mt suggist. if i 
—iqnt 

-agt 26-.I 
n if intra s a outstion aoout mt 

autnontv in>ay mat :2i tnat can ot 
•etonrta ly to laKt mt action trat wt 
art (31 tuggtsting Ana if tney minii 
•rat s Dtyono your i4i autnoriry tnty 
can taKe an aootai to mt Boara ana (Si 
^tt a rtsoiutien on it 
61 .UDGE NELSON i was going to 
suggtst 1T| tomttning oifltrtnt Say i 
enttr an oraar rtouiring it) oroouction 
witnin ont wttn Ano if mat wtt« 
comts (91 ano gets ano you vt got 
-otnmg you intn go to mt d C Soare 
"1 MR NORTCN v - y , „oncr mal -
•2'. .UDGE NELSON Cvtrmtaoarc 

'or -

M'.Q!i''4CIFtC MERGER DISCOVEO'r ZZUf-^SHCE 
•31 MR N C a ' C N •-at s c u - i r g c -

- s a (141 furtrtr c j rc tn at a ; •"t wnt-
• t a r t vou Know "5'otsotratt iv-
•61 .UDGE NE.SON - -eourornc ' 

iiaaing ont " ' " Simon moiior' ' 'ra; 
C3tin t soura so - -ou vt get " ! i a 
ssas of lawvtrs invoivto mtrt "-at j 
"Ot a (191 significant -
231 MR N O B T O N -eai'v - • OOn t 

want to. 1211 vou Know cry too mucr 
3ut wt 00 navt 'USI 1221 titraoroinarv 
otmanos in a vtrv snort etrioo cf tir-e 

=agt26i9 
• 1 to Irv 10 etai wnn tnt fmngs trat rave 

oetnmaot i2i Ana maiaooroacn 
tt tms to mt lust ta you Know (31 
vinoicatt ane rtwaro mtir -
•>> .uDGc NELSON No t 30tsn : 
I givts iSi mtm ont mort wttt to 
croouct tnt -
111 MR NORTON wnien is a lot more 
• mt tnan (7i trt otooit wno wtni -
'siiewto tnt runs mto (ti ooitctiort 
'•'to rtsoonttt 'aitte Outtiiont 
cefort III vour-oner " r t v v t n a a i c 
'ttoono to mott cf mt t t ('01 or a lOi C 
' - t t t tamt eutttiont airtaov Ano 
•ntrt t (I'l utl - t luttlurrt tvtrvin r-
-cs iot oown to say ii21 mat somtont 
wno oisrtgaros an of tntir oongations 
113) gtts a tftt not for anomtr - tini 
anotntr otriooiMioftimtanoouttut 
naving to oaai witn - funntr 11M otnme 
tna acntauit m otaiing witn tntir 
• isnonst 

116) JUDGE NELSON Wtn i t tmt 
'tcoro snow I IT I tnat i oon t mine i navt 
t-a autnontv to out tntm n i i out of tnt 
ca ia If I Oia nava tna autnontv i wouia 
,191 aiereisa n m vour favor m tna 
sresant 120) circumsuncas Given tne 
convtrsaoont tna neoet i2ii tnt 
amount ot tima tnat s gont ov i wouio 
out tntm (221 out ot tnt ease 

^agt2620 
11) I aon t tnma I nava tna oowtr to oo 
tnat. 12) Ana tnat s a sowtr tnat sttms 
to Da mint Boaro not 13) ma u s a 
mora araconian rtmtov so stnous 
tnat 114) mine vou ougnt to tana it to mt 
Boara (Sl Now wnat can i oo for you' 

can (11 ctrtainiv tmtr an oroer wntcr 
couio oe tne oreoicata ITI ' C sucn a 
Tiotion oe It neii weet or m a few oavs 
cr (I) wnaitvar Givtn tnt fact mat i 
aon t mine i navt i9l tnt autnoriTV to 
tnrew somtona out of tnt east (lOi 
artogttntr wnat ntxt - wnat wouiO your 
•tauatt Da' 

I'M MR NORTON WtU i t t m t - i 
tninH two [121 variations on tnat One 
wouio ot tnat If you wtrt to i' 3) tmtr 
•-t orotr mat wt re seeKmg ano it turns 
cut 1141 mat me Boara ccnciuoes tnai 
vcu oian t -ave mat dSi autnontv we 
•ouio run t-e r'SK Cf not genirg me (Hi 

: sc3/e- / ' -at • e ' t iee« - c •" 5c 
- i tt-e • t« cn me ega; c.ett er - •• 
cicautc ' : went . c c n aeceai are 
•-en t-t isaro c t i tavt no -
2S1 - - Z u c N E u a C N .eoecioeo 

- a f ! / s w n i j i i — r c cent -ave 
'-eoowe-ts cs I Sc - i -o t 1221 gemg 
• 3 3 3 ; - asKing vou s me'e 
4 - V T — C S S 

'̂ age 262' 
•: mar t-attrat 1 can ao ' 
: MB NORTON Wen I suoaost 

vou C3. 3 '31 srte^uet mtm "fom 
"-SKing any lunntr'mrgs wnicn 141 I 
—in« :s tomttning t-ort ef aumittai 
C3n t K-cw iSl wnttntr vou wouio t t t it 
at tuo tet 13 mt tamt '91 outtucn e* 
sutnonrv 
'Tl . . : G C NELSON I cont Know 
wntrt 1 cat 111 mat tnntr t t t tmt to 
- e m e - s t t 1 can 30 .meat (9i vou 
-ave tcrre omer r-cugnt t to enttr an 
fOtr " f sirtcting srSOUCticn Anc 
• n t t r c rou want t-at s r o e r ' " 5 uo ts 
rOU 
•2; Ma NORTON ' me oroer eouio 

:e e.-arc3 i'3i 'n tucn a way tnai t 
• OUIO - c ; - meir orcouciior 1141 anc 
csocrse wouio r c ; Tioot our argument 

:-at vou .'̂ aa 11 si me autnorttv to 
Cismist meir rtauttt for ccnoitiont (Hi 
- I wt wtrt to aootai mat -
HT-, . JCGE NELSON You COUIO 
aootai to tna n i l Boara ngnt now from 
Tiy runrg mat t navt no (191 autnoritv to 
sismiss somtont from a cast 1 couio 
231 mtn tmtr an orotr ano rteitt tnat 

wnattvtr (211 Brocttoings occur unotr 
mat orotr w-uio ot witnout (221 
ortiuoict 10 your oosuion mat mtst 

ctoait tnouio 
-agt 2622 

11 navt ottn tnrown out tfftctivt 
toaav (211 weuio not tay mat you wtrt 
waivto 131 anytning or ovtnaetn vou 
will navt a nigntr 141 argumtm if 1 enter 
an oroer to Droauct ana Mr CiaigiSl 
Dorvtt uo matariai oy ^rioav going to 
tnt Commission 161 saying oteaust 
you OiOn t navt it on Monoay nt 
snouio (Tl navt ottn tnrown oul of me 
caat rtiroactnreiv t« en ill tnougn 
vou ve gontn It Fr.oav 191 Tnat snot 
going to ot 1 gooo oacKagt to I'Ci stn 
Sut you couia try 

;iil MR NORTON Wt" Yournonor-
1121 JUDGE NELSON i fmuCtn.Tei 
ceooie 11J1 continue to 00 wnat mey ve 
oont notnmg will raoBtn 1141 Tntv M 
ignoft tnt orotr Ano tntn vou navt 
me ('91 ortoieatt to t u t wnattvtr 
'tiittvou want from tnt ('61 Soaro ov 
way of orawing ntgativt 'nitrences 
•' Tl unnaieraiiy ctciarmq mat -toaiive 
rftrtncts or I '81 tttKing reiief ov a 
--otion 1191 S o 1 s e n t Know wnat ' 
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:3'j;c 33 — c e man ;20i enter an oroer 
:t srsCLCt s - n otrtr woret onet 
2'l veu gtt "3m 3iscovtnr ovtr tnt 

•-rtinoio ir;3 tnt i j j i mtnts of tnt 
taat It s i te 's to Tit mat s n mt 

<̂ agt 2623 
•: sfovirct cf —t Boara :2i Ana to gc 

cvtr trat t-rtsnoio ano Stan :ji ctaimg 
«iin rtmtoits mat osnair is tnt mtmt 
41 most sttm ts mt sanctions tnat tnt 
Joaro uugrtto ot (Si imoosmg. not nt 
Sl MR NCBTON WOUIO .1 Ot Your 

-oner s •' tw (ri mat you wouio aiso 
ac« auirsr tv .t antr you iti orotrto 
trtm to rtsoono - itt s say oy rnaty 
ana i l l mtv oio not 00 so mat veu 
csuia not at tnat oomt cc i sirmt tntir 
tout i t ' 

•111 JUDGE NELSON it vou vt snown 
mt 1121 somttning - <% tntrt anytnmg in 
mt Committion (i Jl orotrs m inis caat 
tnat aoortss tnt outstion of ii4i 
tanctions' eon t rtmtmotr anyrning 
•51 MR NORTON loontoti itvt 

anvtmng i' 6i tntrt so sotcificaiiy out i 
•nina tnt - otciaien 111̂  lour autnonzts 
"Our nonor to tmtnain tnt r j i t uBon 
'11 au tnt -
191 JUDGE NELSON Lttmtfinait i 

-ava tna (201 fna nart. 1 otiitvt i s t t 
mat. I navt autnontv 1211 for tnt 
ninaiing of au oiicovtry manirt ana 
niuai 1221 rtsoiuuon ol au aiscevary 
anoutas i mmt wt vt 

Paga262« 
11 gone otvona a oiscovtry aisouia 

>me tna imaaci ot (2| sanctions aa tntv 
meacu mtnts (Jl Ana I oon i mini i 
nava tnat autnontv 
14) MR NORTON WtU Your nonor 
mt ruit isi mat wt ra invoting is Ban ot 
tna Commission s (ll aiscovarv ruias 
T) JUDGE NELSON i unoaniano 

mat III Normally tna mat luoga mrouM 
nava autnerrty to itl imDOia aancsent 
Sut I m a oorrowta agam ot tna liOl 
Soaro ntrt i tnina i navt oniy ao mucn 
autnontv as 1111 tna Beara nas given 
'na ana i eo rot tmo an autnonry |I2) to 
moosa sanctions. Ana t can saa a 
' atianai oasis 11 Jl tor tnam not warmng 
•-t lornavt matautnomv (i4)That 
cugpt to et tntir outmtss ThailiSl 
goti to mt ultimata snaoa nf tnt mtnts 
ct tna cast i H I it v a aittartm outation 
'rem tnt mtcnanics ol UTi oiscovary 
ana tna onvnagti ano tna ouroans ana 
'ne iiai reievanct ana an ma oisoutas 
wtvtnao So I aonart 1191 to tnt view 
mat I oon t inine i nava ma autnontv to 
201 imoost sanctions aostntS'Smt 

Ccmmisticn tiorttsion to ,211 :nat 
efteet 

221 MR NORTON v- . f nonor tnis 
•nignt ee a 

-age 262S 

variation on wnat -
2. .UDGE NELSON we'e lamng ue 

' —a now (J) ano reoeating ourseives 
aro I oon t Know mat wa re i4i gening 
anvwnara 
! MR N O R T O N No mis is lUSt m 

c m s of (I) now you anrasa your view 
•as tninmng mal an i7) analogue to 

• rat wa ra oaanng wnn nere is ma di 
ji.^Jiontv of migistritts to msKt 
•ccammtnoto otcisions i9i as 
tsoosto 10 3ttiniiivt oteisions Ano 
•ouia It Bt (10) fair to say mat wnat you 
•ouia Dt - mt vitw vou n i l wouio ot 
ciortasing wouio ot tnat - eouivaitni 
:3 a (I Jl rtcommtnoation tor tnt -
•31 JUDGE NELSON I wouic ctnainiv 

'teommano 114i mat m tne 
: reumttaneas you vt outnnto ntrt 
' SI cerreooraiao oy mtst rtotatao 

:cnvtraations witn tnis iHi oarty ano 
corrooerataa oy your itntrs i wouio 
• 1 etrrainnr rtcommtno mt 
"BOSition Of somt sanctions n i l uoon 
'-t Ctn- Tt i RaniinR Limnto/Soutn 
C.'itnt (19) Ranroao Comoany uimitto 
'cr tntir rtotatao igni^nng ;2C1 of mt 
'Jits ol mt game ol oiseovtrv m imt 
cast. (21) If I nao mt oowtr to imoost 
'-tm. I wouia 122, imoost tntm i con t 
'nine t 00 But I will ctrtamnr 

»*ga2626 
; i | rtcommtno tnat tna Boaro imoosa 
mam Ana you nava a (2i rtcoro of my 
saying tnat 
3) MR NORTON Ckay 
41 JUDGE NELSON Any omtr 
sutiuaniT 
,S) MR NORTON No. Your nonor 
1 mat 1*1 tvtnt i mmt tnt - wt taitto 

aoout FiiOav i inma (7̂  tnat s an 
aceropnata oaaauna to imoosa for iii 
' i ieonaaa. Ana w* u nava tc laaa it 
'rom tna«a. 
91 JUDGE NELSON So i would 
rtraev Oirtct HO) tnt Ctn- r t i RaulinK 
umatO/Soutn Ontnt Raiiroaa It i| 
Comeanv Limrtao to rtsoono to mt 
asBiicant s first ii2i stt of 
•mtrrogatenai ano rtouast for 
croaucuon of II Jl oocumtnts oatao 
' toruary 26 1996. ano to rtsoono oy 
141. I m trying to mine wnat nmt is it 
n Dallas? (131 Tnay rttwo nours tanitr 
'J^an«aart7 
HI MR NORTON Ont noui tarntr 
iTi JUDGE NELSON Cntneui 

cintrtnr? So n i l ' t t s say i 00 a m 
Cauaa oma on ^rtoay 
191 MR NORTON So It t ciaar. rour 

-onor -
201 JUDGE NELSON Ana tuen 
'tSBOnst snan (2ii constitute 
•ansminai of tna resoonse to vour 
cftiea (22) at nar^ms Cunmngnam ev 
'4.x or ov t rn io r t Qtnvtrv 

-agt 2627 
•; stniiet Ano vou snouio navt mat 

•csoonst ov at mt Ji attst. 7 :5 o m 
caattrn tms coming Fnoay 
31 MB NORTON Anaiustsoits 
caar a i4i rtsoonst. i ia>t u. mains 
' tSBOno n lun not a ran ISI Of 

coitetions Thty VO waivta - tnt timt 
'cr 111 OBitctions IS long oast. 
'T, .uDGc NELSON losntunow 
mat I ean say ill mat 
,9) MR NORTON Wan Your nonor, 
mat WOUIO noi at -
' ' I JUDGE NE.SON I rn lust saying 

tnat may 112) nave lo maat a mna of 
'tsoonst tv tnont t i l t nat ottn tui 
•nsKing 
141 MR NORTON Your oiscovtry 

gjiotiints n i l - . , tciticaiiy raouirt au 
coitctions to et statto (HI witnintivt 
cays Ano mat s wnat tvtryont titt 
-aa n ' l ottn ooing Ano mtv .lavtn i 
sent tvtn mat Ana 1111I tninn at a 
minimum mt rtsoonst ougnt to 31 a 
'91 suostaniivt rtsoonst. nota 

'csoonst fuu of (201 ooitaiens, 
211 . u D G s NELSON L t i s s a v m a t i 
can ot (221 wnattvtr rtsoonst mtv 
•ant to maKt Ano it tntrt art 

-agt2621 
111 ooitctions mtn wt nav* a scntouit 
conttrtnet rrioay (2) mt izin. I 
otiiavt conctrning otntr mantrs. 
don t (Jl w t ' 
141 MR NORTON That s corrtet, yts 
IS) JUDGE NELSON Ano I win aoa to 
mat III agtnoi on tnt i2in any 
aiscovtrv oisoutts mtn (7̂  ouittanain; 
wnn ttitrtnei to mt rtsoonst of tnt 
Ctn. Ill Tti/Ssutn Ontnt Raiiroao -
wnat s tntir otntr name? 19) Can-Tti 
aaiilmK Limittu/Soum Ontni Ranroaa 
ComBany (10) Limited Sodtnartit 
torn* rtsaanst. wt can aiamint i m n 
at mat time 
12) MR NOR"ON Yaur Honormat 

Duta us in (1 Jl - as it mtv naa - tntv rt 
in nc worst oosition tnan (I4| if may 
naa aone tvtnnning Broeany Ano w* 
ar* IISI s*v*r tv Brtiuaicto tnat way 
oacausa may can tu*. n i l you anew 
cOKCtions to tvtrytnmg and wa won t 
oa (17) aoia 10 ;ti a rtsBontt untn mt 
'2in (II) Thty navt nao raoaataa 
ooBonunitiasts ( i l l luaoDiocuona 
The ruKS imoos* a live dav limit {201 lor 
vary gooo rtason to get oei*ctiont 
airid so tn*v c i i can ea ruita on 
e omBttv so tnt suosumiv* rtssonst 
2ZI can comt witnin mt iS aay otnoa 

mat 4 sot'itite 

-agt 2629 
"', unotr tnt ruits ana mt guiotnnts 
21 Ana to ctrmit mtm sini to et aon te 
31 raise ooiections at mis lata oate is 

totally 141 inconsistent witn tne oursose 
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ana tnr.t; i : me - . las i$i -
6i . L C G E NELSON Mavotmtvii 

-avt material I7i to turn ovtr 
•I MR NORTON Wtn f tntv rt aoit 

•3 maet 1*1 oOitctiors 1 ean - grvtn 
•ntir aaereaen to aatt 'ciwouiODe 
confiotntmatwa n s t t oo tetions 
•ain*«r.-' 'nan mattnai 
•21 . L C J E NELSON " - e n w t 

aoartss m t n 31 eeitctions 
•41 MR N O B T O N v o u r n o n e r ; - t 

•̂ mt to raist 1151 ooitetions was eacn .n 
-eoruarv ""-at s wnat tvtrvont n i l 
eiiaoia • tntv oian 1 raist mt 
coiacnons mtn 11'' tntv snouia et 
ctamaa ts navt waivta any ooitetions 

'II .UDGE NELSON W t n i s t t t n a t 
soim ut l wnat it you want mt to 00 
m m ' You^ 
201 MR NORTON .ustto maitcitar 

211 JUDGE NELSON -oroara 
'tsoonst ana 11221 aio ano you say 
'nat s net ooog tnouan 

* agt 2630 
•I MR NORTON No no -0 ust 

• a m to 12; eianfy mat rtsoonst mtans 
suotlantnrt r tsaanst (]| Oocumtmt 
ana iwormaoon. not ooitetiont Tnt 
lima (41 la ra i l * aoitetians oasata oace 
sn in* Baginning of (S) Marcn a momn 
ago Ana may ean i com* m now « i 
raising ooitetions tnat tney couia ana 
snouio nav* m r t i t ic man 
'•) . U C G E N E L S O N i s t * y o u r 
argumtm 

9) MR NORTON it would . * touify-
t (10) WOUIO B* groisry unfair to us to 
(av* us in in* (It) oolition wntrt tnty 
can - antr ignonng rtoiaitaiv (i2i trtir 
OBiigations to rcsoona. ana rtoaaiaaiy 
gnermg ti3i in * lanert ana say tnat 

tn*v r* going to follow uO - i<4i fa 0* 
aoi* to comt in ano givt somttning 
ctntrtnan nS) comoiata rtseonsts on 
m* mtms ane suosunc* -
" D JUDGE NELSON wnali lwaioia 
;n*m to n 7) snow uo nar* en Aoni 
•2in' 

•i|) MR NORTON voufMcnor wnat 
•* want . ^ 
'91 JUDGE NELSON 1 v*air*aoy 

'tcommtnotfl (20) somt Oiscovtry 
sanction I toio you I aon t tnmt 1(21) 
nav* m* auinoriiy to issu* on* 1 m 
sroonng tntm 10 !2Z) rtteono And tn* 
'act tnat t s 'ata ano tntv snouio 

^aga263i 
|| navt rtsoonoto tanitr mat s an mt 

crtoicata lor i j i wnv mart ougm to at a 
sanct ion i m o o s t o :l 1 r a a 131 m t 

iuinorifv I 3 imoost on* i4i Bull c o m 
• now wnat t ist I can 00 now 

J ; MR N O R T O N W t " I mme it 1 

s meiy 111 V c u r nonor A n a i t - r « a i l 

(OU navt to rcicatt it:?: trat mtir' e-
•3 mant ooltcvent to mt oanieuiar ii 
' tautsi nas oassto oteaust mtv 
cion 100 It in a 191 timtiv fatnion ano 
soitaions art waivto Ang tnty noi 
-av* to rtsoono ;3 mt rtoutst wiino'.t 
coiactions 1":' susotct on a IOt ef 
marn tnty rt not i'2i going to - mtv 
son t navt any oacumtms 
"31 JUDGE NELSON Aretneyasmaii 
cotrater' 
'41 MR NORTON Wen mev r e -
•Si JUDr-C NELSON L Ketone 

oanen oftiee' 
" I I MR N O R T O N I o o n t Know ' ' rey 

'un soma (171 ranroaos , con t Know 
-ow many oeooie mev nave m i sut 
mtv run a esuBit ot Oifftrtnt ranroaos 
ana mtv n i i art sttemg significant 
tracKagt ngnts Ovtr cans of 1201 mt 
aOBiicant s nnts m various oans of 
Ttias. 12111 mtan it is noitmy 'tntr 
trat tntv re 1221 stt«ing ntrt t t vtnr 
.iqnifieanf Anqitis 

>̂ agt 2632 
' I imoosmg on ut a vtrv tuostantiai 

curatn to trv to t21 rtsoono -
31 JUDGE NELSON wnyaontvO'j 

aootai from 141 my ry.ing tnat ( OOn t 
-avt mt aumonty ta mgast iSl 
tanetiant? 
(II MR NORTON Wtll I can I tay 
wnat wt 11 rri do i navt to consul witn 
my eii*m, eut w* may wan di ao tnat 
(tl lUDGE NELSON You could 00 
tnatduiciiy < toi Ana it tn* Commission 
r*v*ra*s. tn»n wt navt tomt n i l 
guidinct on n 
;i2) MR NORTON Do-tnouia wt 
srtoar* -
.131 JUDGE NELSON 1 oon t Know 
tnat m « i * (141 s*oe i * r*aiiz« tn* 
t *nousn* i i of tn* situation 11S) tnty rt 
innara. Do may nav* iawy*r»' 
(fl l MR NORTON W*n 1 son I Know 
wn«n* r -

< (IT) JUDGE NELSON msntaf iyoy 
nignidli ouwr 
(i») MR NOR-ON No It -
(20) JUDGE NELSON Co may navt 
'nonay ao i-tv i2ti navt touiomtnr' 
:22l MR NORTON VtS 

-ag*26u3 
!i) JUDGE NELSON Ootn*v-
:2) MR NORTON They run ranruaai, 
1 ean iJi snow you wnara tnvy ara m ma 
map, 
'41 JUDGE NELSON if it 1 rust 13m* 
iiRI* <9| ononty imng, mtn wnat 00 you 
evan car* aoout tnam' 
•11 MR N O R T O N T n t y run raiiroaO 

• n t s mat 17) 53 from ov t r n t f t Irom 

- ' t l l d r O 10 -

III .UDGE NELSON w e n m j r e t a 
.na mtrt <91 It Jivs on .1 SP - . can 1 
•tad It It 110 iman nc iSOR' ' 

• • MB N C = " C \ : , s ; 
' : ; . . D G E N i . i ^ N «-at se ts mat 

suno le ' ' 
'31 MB N O R T O N i o u m C n t n t 

'141 . u C G E Ne.SCN - -a tsmt i r 
•Jnroao ' 

•Sl MB NORTON Tntv run ovtr ntrt 
and mtn "91 mt Ctn.Tei runs from - . 
can t rtaa t - Srownwooe I'T' svtr 
•nrougr *crT Wonr 
n i l .UCGE NELSON • - a t s a v s C T S 
'191 MR N O R T O N V t s r mat s -

:2ai . ' . C C E N E ^ S C N ' -at s tnt 
C t n - T t i ' 

,211 MR N O R T O N C t n . f t l t o f o n 

wonn Arc :221 tntv rt sttKing otntr 
• gnts -

•^agt 2634 
-1) . U S G E N E L S C N S c m t v v t g o t a 

'aiiroao 121 mat runs from 'o>r wonn 
" t ias soutnwtstto mt Ji Mtiican 
coroar' 
41 MB N O R T O N ' - a t s corrtet 

Ana m t v rt ISl s t t R i n g traCKagt rignts 

91 . - C 3 E N E L S C N Ano m t v o w n -

ri MB NORTON . n east r t iasto 
91 TtiarKana 
9) . v C G E NELSON Alt rigrt, so may 

loot not ii«a a suostantiai anougn 
outfit 
(tl) MR NORTON On yean 
n r JUDGE NELSON Antasion 
oaoar A" (i 11 ngnt, 1 m going to grim 
vOu/ rtoutst for * I Tl 1141 going to say 
mat mav va - intir eonoun so far (191 
conitiTutas wanrtr of ooitetions ana 
mat wnat nai tntv vt got -.a eo now is 
answtr int mttrrogatortas (11 ana 
oroauca ina oacumtms ' H I if tnty vt 
got anv ouaints s tnat mtv want 1191 to 
conduct Dafort mt 1 n e t ntrt or) Aorn 
ma I2tn 1201 ana you ii ot ntrt ( 
aaaumt on Aent mt I2tn . 
:2il MR NORTON i-nairaiaso 
123) JUDGE NELSON - cn amar 

maKirs ane 
-aga263S 

11) III oa naosy to near frorr tnam tntn 
as to wnat s I?.) going on in mis 
situation 
(3) MR NORTCN Snouio wt ertear* 
an orotr -
(4) . u O G E NELSON Tre , ougm to 
e* aovisad iS) mat tnty rt oeirar 

I reBrtstmaa Bv counsel if tntv ean ii> 
• nira ena or nava oria Ana it not, w* 

can certainly m w t to Mr Ca ig or 
wnoaver in* ranroao wants to ill Sana 
nara wni you s t t mtt tnty gtt a easy 
of mii (9) iranicnor' 
(101 MR NORTON »es 1 was tnineir; 
mat It (111 mignt esoteiit ir -gs to 
crtoart an oreer tnat we 1 • 2: ccuia get 
tigneo ano stni out tooav i..sf DOmng 
flown 1131 -

Paga 2839 to Paga 2835 :2) 234.4430 NEAL R. GROSS A CO.. INC. 



*it 04.03.96. S T B : UNION P A C I F I C M E R G E R C ! S C C ' / E R Y ; c N F S R E N C e 
'141 . u C G e NE.SON i-n POI lure •ere cereiuoca •• »• a- • : :6 a -
mtcnanieaiiy n si wnttntr 'i wouio ' ' **"""^ 
sacAui i I mine mat an orotr nat to n n 
JO from ntrt ovtr to mt Boaro wmen 
tntn i t l u t i It 
'ITI MR NORTON Wt" -
(HI JUDGE N E L S O N im WII ing to 

eontiotr (HI ont 
i2CI MR NORTON Let me eontuit witn 
my (211 ceiieigutt ifwtminK-
'221 JUDGE NELSON You mav 
prteart an crotr if 

-aga 2636 
11} you want mt to sign it ana onng it 
over 111 ot 121 ntrt i m ntinng orai 
argumtm tris anirnoon on an iJi on 
Diotiin* CIS* -
(41 MR NOBTON Okay 
(91 JUDGE NELSON - <n tms room 
Ano you III Ctn lult wain m ano i n set 
you ano Know wnat you ra <Ti ntrt lor it 
mat t wnat it is 
(ll MR NORTON vtrv gooo 
I*) JUDGE NELSON I oon I 
guarantet i n sign iioi n umass i UKS ii 
out you can . 
m i MR NORTON inaveevtry 
eonliaanct tnat (I2l tnatwewo ot tnt 
caa* 
(13) JUDGE NELSON navaitlainy 
rttiaet our (14) oitcussions nar* if 
tltar* It no oraar tntn « s us iisi to you . 
it yeu want to sand tnis tranicno; to tna ' 
Can. ( I l l Tei RaiUmiuSoutnOnani 
Railreao Cam aany Oo mav 117) nava a i 
faa macnina' 
(II) MR NORTON Yts 
(!•) JUDGE NELSON You vt stm 
tnam taxas i20) eater*' 
(21) MR NORTON Yts mtv 00 
(22) JUDGE NELSON An ngnt So 
yeu mav want 

Paga 2637 
111 to sand mtm ma transcnet so mat 
may gat a lati i2i for wnars gomg on 
Ano tnan tne enoiea la mtiri 
(Jl MR NORTON Than* you Your 
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March 20, 1996 

VIA FACSIMILE 

Mr. James Craig 
Sout.h Orient Railroad 
4809 Cole Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 32760, Union Pacific Corp., 
et al. — Control & Merger — Southern Pacific 
corp. • et al. . 

Dear Mr. Craig: 

Following up on our telephone conversation today, here 
i s a copy of the discovery served on Cen-Tex/South Orient on 
February 26, objections were due March 7 and answers March 12. 

Please contact lue or John Bulgozdy (ext. 7617) as scon 
as possible about t h i s . 

Sincerely, 

1. y --/y 
^Gerald P. Norton 

Enclosure 

cc : A r v i d E. Roach, I I 
The Honorab le Jerome t i e l son 
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March 26, 1996 

VIA FACSIMILE 

Mr. James Craig 
South Orient Railroad 
4809 Cole Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern P a c i f i c 
Corp. . e t fll • 

Dear Mr. Craig: 

This w i l l c o n f i r n our telephone conversation yesterday 
concerning Applicants' discovery t h a t was served on South 
Or>ent/Cen-Tex and TRL. As I confirmed, Applicants served t h i s 
discovery on Februarv 26, 1996. Neither South Orient/Cen-Tex nor 
TRL f i l e d any objections by March 5, 1996 as required by the 
Discovery Guidelines, Neither South Orient/Cen-Tex nor TRL f i l e d 
any responses on March 12, 1996, as required by the Discovery 
Guidelines. We had previously brought t h i s t o your a t t e n t i o n i n 
two l e t t e r s sent l a s t week. 

The purpose of my c a l l was to determine when Applicants w i l l 
oe served w i t h responses by South Orient/Cen-Tex and TRL. In 
response, you stated that these p a r t i e s had ignored Applicants' 
discovery because, i n your view. Applicants should wait to see 
what the p a r t i e s f i l e d on March 29th. When I r e i t e r a t e d my 
request f o r some esti.r.ate of when Applicants wouid receive 
responses to discovery, you stated t h a t you wouid take i t under 
advise.Tient and get back to me. 
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James Craig 
March 26, 1996 
Paqe 2 

I am waiting for your response. I f discovery responses 
are not forthcoming, Applicants w i l l seek a l l reasonable and 
appropriate remedies for the inaction of South Orient/Cen-Tex and 
TRL. 

cc: Arvid E . Roach, I I 
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March 29, 1996 

VIA FACSIMILE 

Mr. James Craig 
South Orient Railroad 
4809 Cole Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
e t a l . — Control & Merger -- Southern P a c i f i c 
Corp. . et a l . 

Dear Mr. Craig: 

This w i l l c o n f i r n our telephone conversation today 
concerning Cen-Tex/South Orient's f a i l u r e to respond t o 
Applicants' discovery. Cen-Tex/South Orient has n e i t h e r 
objected, nor responded, to Applicants' discovery. This complete 
omission to obey the Surface Transportation Board's ("STB") 
discovery guidelines i s in e x p l i c a b l e . 

During our conversation today, you gave as various reasons 
f o r your f a i l u r e t o respond t h a t you had not seen the properly 
served discovery requests u n t i l a few weeks ago, and t h a t you had 
j u s t read today the STB's decision on the appeal from Judge 
Nelson's March 8 r u l i n g s . However, Judge Nelson's r u l i n g s 
c l e a r i y provided f o r some discovery to go forward. 

One of the items sought by Applicants' discovery requests i s 
a l l computerizea 1QG% Cen-Tex/South Orient t r a f f i c data f or 1994. 
See Doc. Req. Z5. As I r e i t e r a t e d emphatically today, i t i s 
c r i t i c a l that Applicants receive any and a l l t r a f f i c data from 
Cen-Tex/South Orient. Under Judge Nelson's r u l i n g s , such data 
should be served r.o l a t e r than A p r i l 1, 1996. 
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James Craig 
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In an effort to obtain responsive information, I asked when 
Applicants would be provided with 100% t r a f f i c data. You stated 
that you would wait u n t i l Applicants r e - f i l e d discovery, and 
provide responsive information "in the normal course." When I 
indicated that t h i s i s not the substance or effect of Judge 
Nelson's rulings, on t r a f f i c data, you stated that you would take 
a look at Applicants' discovery today, see what we were 
requesting, see what i s available, and "go from there." When I 
asked how long i t would take for you to gather t r a f f i c 
information, you said that you did not know, and you would get 
back to me on Monday or Tuesaay with an estimate of time. I 
requested that you respond no later than Monday, April 1, 1996. 

You should be aware that the ALJ clearly required responses 
to c e r t a i n dir.covery requests OQ April 1, 1996. The ALJ has also 
provided for expedited responses to additional discovery. To the 
extent you are seeking to rely on the March 8, 1996 order, you 
should be aware of i t s provisions. 

We appreciate a l l efforts to expedite production of 
responsive information. 

Sincerely, 

'-̂ John B 

Enclosure 

cc: The Honorable Jerome Nelson (w/enc.) 
Arvid E. Roach, I I , Esq. (w/o enc.) 
David L. Meyer, Esq. (w/o enc.) 
Paul A. Cunningham, Esq. (w/o enc.) 
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April 2, 1996 

VIA FACSIMILE 

Mr. James Craig 
South Orient Railroad 
4809 Cole Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern Pacific 
Corp. . et a 1. 

Dear Mr. Craig: 

This w i l l confirm our telephone conversation e a r l i e r today 
concerning the discovery hearing to be held tomorrow, April 3, 
1996, on the f a i l u r e of Cen-Tex/South Orient to respond to 
Applicants' discovery. You confirmed that you had received a 
copy of our A p r i l 1 l e t t e r to Judge Nelson, and that you were 
aware of the hearing. 

I asked again i f Cen-Tex/South Orient would provide 
responsive information, but you were unable to answer and said 
you would consult your principals and get back to me. 

Not having heard further, we w i l l be advising Judge Nelson 
that i t w i l l evidently be necessary to proceed with the hearing 
tomorrow. 

Sincerely, 

^^John B. Bulgozdy 

cc: Arvid E. Roach, I I , Esq. 
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A p r i l 1, 1996 

VIA FACSIMILE 

The Honorable Jerome Nelson 
A d m i n i s t r a t i v e Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t S t r e e t , N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pacific Corp., 
et al. — Control & Merger — Southern Pacific 
Corp. • et al. . 

Dear Judge Nelson: 

( This i s to con f i r m our advice to your o f f i c e t h i s 
a f t e r n o o n t h a t we are d e f e r r i n g our request f o r a r u l i n g on the 
issue concerning the d u t i e s of as s o c i a t i o n s t o seek responses 
from t h e i r members, which had been t e n t a t i v e l y scheduled f o r 
hearing on A p r i l 3 a t 9:30. That issue can be addressed i f 
necessary a t the hearing t e n t a t i v e l y set f o r A p r i l 12. 

However, we r e g r e t t a b l y must ask f o r a r u l i n g a t the 
A p r i l 3 hearing concerning the repeated f a i l u r e and r e f u s a l of 
Cen-Tex/South Orient R a i l r o a d ("Cen-Tex") to respond t o 
a p p l i c a n t s ' discovery requef.ts. 

Our f i r s t set, served February 26, 1996, included 
requests s p e c i f i c a l l y t a i l o r e d t o Cen-Tex, as w e l l ."nore general 
requests served on other p a r t i e s as w e l l ( E x h i b i t A). Cen-Tex 
(1) served no o b j e c t i o n s ( w i t h i n f i v e days or at a l l ) as r e q u i r e d 
by Your Honor's discovery g u i d e l i n e s ; (2) served no responses 
( w i t h i n 15 days or a t a l l ) as r e q u i r e d by those g u i d e l i n e s , and 
(3) d i d not move f o r a p r o t e c t i v e order or ] o i n i n any motions 
f i l e d by other p a r t i e s concerning s i m i l a r requests. A p p l i c a n t s ' 
l e t t e r s of March 13 and 13 to Your Honor noted the f a i l u r e of 
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The Honorable Jerome Nelson 
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Cen-Tex to respond as an issue to be addressed at the hearing on 
March 20, at which Cen-Tex made no appearance. 

Immediately following that hearing, as suggested by 
Your Honor, applicants contacted Cen-Tex and again advised them 
of the need to respond. Yet Cen-Tex has not done so and has made 
no promises or representations about when or to whit extent i t 
w i l l respond. 

On March 29 C(jn-Tex f i l e d a request for conditions 
(Exhibit B). I n that f i l i n g Cen-Tex opposes the merger and seeks 
trackage r i g h t s , including over the SP mam lin e between Sulphur 
Springs, Texas, and Texarkana, asserting broadly: 

We believe the trackage r i g h t s settlement between 
UPRR/SPR and BN/SF (BN/SF-1) w i l l not adequately 
address the reduction of competition i n Texas, but w i l l 
create a Class I rai l r o a d duopoly to the detriment of 
Texas shippers, and Class I I and I I I r a i l c a r r i e r s . 
Cen-Tex/South or i e n t , therefore, opposes the merger of 
UPRR and SPR unless the approval of the merger is 
conditioned whereby the applicant is required to 
negotiate certain trackage r i g h t s , (p. 3) 

The unwarranted refusal of Cen-Tex to respond i s 
h/r.derinq applicants in preparing t h e i r r e b u t t a l . t.en-Tex should 
bfe ordered to respond in f u l l , without objections, to a l l of 
applicants' requests by delivery to applicants' counsel by A p r i l 
8 (and to document request 25 by A p r i l 5), or else face having 
i t s conditions request stricken, or being precluded from o f f e r i n g 
evidence or comments. 

Yours t r u l y , ^ j 

-' Gerald P. .Nbrton"' 

Enclosures 

cc: James R. Craig (without enclosures) 
Restricted Service L i s t (without enclosures) 
Surfacr; Transportation Board (without enclosures) 
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A p r i l 3, 1996 

VIA FACSIMILE 

Mr. James Craig 
South Orient Railroad 
4809 Cole Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 32760, Union P a c i f i c Corp., 
et a l . — Control & Merger — Southern P a c i f i c 
Corp. . Qt a l . 

Dear Mr. Craig: 

I have c a l l e d twice f o r you today and not heard back. 
This w i l l confirm my message l e f t with yout secretary e a r l i e r 
today. At tho discovery hearing .^eld t h i s morning, 
Administrative Law Judge Nelson ordered South Orient/Cer.-Tex to 
respond i n f .11, without objections, to the discovery requests 
previously served by Applicants, The Judge ordered t h a t 
Applicants must receive responses no l a t e r than 7:00 p.m. E.S.T. 
on A p r i l 5, 1996. 

In the meantime, you should be aware t h a t Judge Nelson 
also said t h a t the f a i l u r e of Cen-Tex/South Orient t o respond 
would j u s t i f y s t r i k i i i g or dismissing t h e i r request f o r conditions 
i f he had the au'_nority to do so, that the Board should take such 
action i f requested, and th a t i f they respond to the requests 
pursuant to h i s order -hat would not necessarily preclude the 
Applicants from o b t a i n i n g such r e l i e f from the Board. 

Judge Nelson had i n i t i a l l y thought he might issue an 
order, but has been on the bench i n another matter and asked t h a t 
we advise you of h i s r u l i n g and send you a copy of the 
t r a n s c r i p t , i n l i e u of an crder, wncn i t becomes av a i l a b l e . 
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discovery 
We look forward to your prompt response to Applicants' 

Sincerely, 

Kjohn B, BulgoMy ^ 

cc: The Honorable Jerome Nelson 
Arvid E. Roach, I I , Esq, 
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A p r i l 4, 1996 

VIA FACSIMILE 

Mr. James Craig 
South Orient Railroad 
4809 Cole -Avenue 
Suite 350, LB 126 
Dallas, Texas 75205 

Re: Finance Docket No. 22760, Union P a c i f i c Corp., 
e t a l . — Control & Merger — Southern P a c i f i c 
Corp. . et a 1. 

Dear Mr. Craig: 

Attached at Judge Nelson's d i r e c t i o n , i n l i e u of an 
order, are pp. 2626-27, 2634 of the t r a n s c r i p t of the A p r i l 3, 
1^96, hearing, where he ordered responses to applicants' 
discovery requests, with no objections, by 5:00 p.m. C.S.T. A p r i l 
5, as we advised you yesterday. Because i f i t s length, we are 
sending the r e s t of the t r a n s c r i p t by overnight d e l i v e r y , but 
w i l l fax the balance i f you request. 

SincerelyTTn 

Gerald P. Norton 

cc: The Honorable Jerome Nelson (without enclojares) 
A r v i d E, Roach, I I (without enclosures) 
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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

FINANCE DOCKET NO. 32760 

^ J ^ l 2 ^ r . l ^ ^ ^ ^ ^ ^ CORPORATION, ET AL, CONTROL AND 
MERGER OF SOUTHERN PACIFIC RAIL CORPORATION, ET AL 

PETITION OF ARCHER DANIELS MIDLAND COMPANY 
TO BECOME A PARTY OF RECORD 

Dated: January 11, 1996 

Archer Daniels Midland Company 
4666 Faries Parkway 
P.O. Box 1470 
Decatur. I l l i n o i . s 62525 

By Scctt A. Roney 
Attorney 

SFTTEREB 
Offic«ofth«S«c»tafy 

APR 5 

Public Raoord 



BEFORE THE 

SURFACE TRAIJSPORTATION BOARD 

FINANCE DOCKET NO. 3 2 760 

UNION PA':iFIC CORPORATION, ET AL, CONTROL AND 
MERGER OF SOUTHERN PACIFIC RAIL CORPORATION, ET AL 

PETITION OF ARCHER DAI>IIELS MIDLAND COMPANY 
FOR PARTY OF RECORD STATUS 

Archer Daniels Midland Company ("ADM"), a Delaware Corporation 

says that i t i s an agribusiness engaged i n the handling, 

processing, and d i s t r i b u t i o n of grain, oilseeds, and d i r e c t 

products thereof i n the domestic and world markets. ADM p e t i t i o n s 

t h i s agency f o r party of record statue. On Cctober 10, 1595, ADM 

n o t i f i e d the I n t e r s t a t e Commerce Commission C'lCC") of i t s 

i n t e n t i o n to p a r t i c i p a t e and of i t s request to receive copies of 

a l l pleadings, orders, and notices. ICC allowed non party of 

record status as ADM did not meet certain Commission requirements 
I 

c o d i f i e d at 4 9 CFR 1104 to achieve party of record status. ADM i s 

complying with the above referenced service requirement as d e t a i l e d 

i n the attached c e r t i f i c a t e of service and requests that i t be 

allowed to p a r t i c i p a t e as i t s i n t e r e s t s may require and to receive 

copies of a l l the applications and a l l supplemental pleadings, 

decisions, and notices f i l e d i n t h i s proceeding, ^ 

Respectfully submitted, 

Scott A. Roney 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that on t h i s l l t h day of January, 1996, I 
.'mbmitted the o r i g i n a l plus twenty (20) copies and a 3.5 inch 
floppy d i s k e t t e formatted f o r Work Perfect 5.1 of t h i s p e t i t i o n 
upon the Surface Transportation Board, 12th & Co n s t i t u t i o n Avenue, 
N.W., Washington, DC 20423, and one (1) -;opy upon the f o l l o w i n g by 
overnight d e l i v e r y : 

Arvid E. Roach I I , Esq. 
Covington & Burling 
12 01 Pennsylvania Avenue, N.W. 
Washington, DC 20036 

Paul A. Cunningham, Esq. 
Harkins Cunningham 
1300 Nineteenth Street, N.W. 
Washington, DC 20036 

Administrative Law Judge Jerome Nelson 
FERC 
888 F i r s t Street, N.E. 
Washington, DC z0426 

Michael McBride, Esq. 
Le Boenf, Lamb.. Green & MacRae 
Suite 1200 
1875 Connecticut Avenue, N.W. 
Washington, DC 20009 

John H. Le Seur, Esq. 
Slouer & Loftus 
1224 17th Street, N.W. 
Washington, DC 20036 

Richard D. F o r t i n , Esq. 
Donelan, Cleary, Wood & Moser 
Suite 750 
1100 New York Avenue, N.W. 
Washington, DC 20005 

John R. Molm, Esq. 
Troutman Sanders 
640 N Building 
6 01 Pennsylvania Avenue, N.W. 
Washington, DC 20004 

/ 

Scott A. Roney 
Archer Daniels Midland Company 


