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March 11, 1996 

\ 4 . 
'A. -AO 

v'fipp-e 

To: A l l Parties of Record on the Surface Transportations-
Board's Service L i s t for Finance Docket No. 32760 
Listed in Decision No. 17 

The Sierra P a c i f i c Power Company and the Idaho Power Company, in 
compliance with Decision No. 17, servad March 7, 1996, hereby 
provide to you a l i s t of each of their numbered pleadings in this 
case. Any Party of Record wishing to have copies of any pleading 
on th i s l i s t should send a request to: 

Richard A. Allen 
Jennifer P. Oakley 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006 

Copies of. requested pleadings w i l l ; ent within three (3) days 
of receipt of the request. 

Certificate of berviee 

I c e r t i f y that I have served by u,S. mail, postage pre-paid, 
t h i s Notice and the attached L i s t of Numbered Pleadings of the 
Sierra P a c i f i c Power Company and Idaho .̂ cwer Company on a l l 
Parties of Record l i s t e d in Decisi^n^No, ^ 

Dated: March 11, 1996 

"mmn— 
»tt th« S*cr«tary 

U«R 1 3 I9W 

in V. 
fuckert, Scoutt & Rasenberger, LLP 
888 17th Street, il.W. 
Suite 600 
Washington, D.C. 20006 

CORRESPONDENT OFFICES: LONDON. PARIS AND BRUSSELS 



List of Numbered Pleadings for 
THE SIERRA PACIRC POWER COMPANY 

and the 
IDAHO POWER COMPANY 

Designation Date 

IPC-1 Dec. 29, 1995 

SPP-1 Dec. 7, 1995 

SPP-2 Dec. 20, 1995 

SPP-3 Dec. 22, 1995 

SPP-4 Dec. 22, 1995 

• Feb. 26, 1996 

SPP-5 Mar. 4, 1996 

Description 

Notice of Intent of Idaho Power Company to Participate 

Notice of Intent of Sierra Pacific Power Company to 
Participate 

Request to place Representatives of the Sierra Pacific 
Power Company on the Restricted Service List 

Fir̂ t Request of Sierra Pacific Power Company and 
Idaho Power Company to Applicants for the Production 
of Documents 

First Interrogatories of Sierra Pacific Power Company 
and Idaho Power Company to Applicants 

List of Numbered Pleadings by Sierra Pacific Power 
Company served on all PORs 

Sierra Pacific's Objections to Applicants' First Set of 
Interrogatories and Request for the Production of 
Documents 

Document not numbered. 
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March 11, 1996 
TM-18 

To: Parties of Record on the Surface Transportation 
Board's Service L i s t f c r Finance Docket No. 32760 
Lis t e d i n Decision No. 17 

The Texas Mexican Railway Company, i n compliance w i t h Decision 
No. 17, served March 7, 1996, hereby provides t o you a l i s t of 
each of i t s numbered pleadings i n t h i s case. Any Party of Record 
wishing t o have copies of any pleading on t h i s l i s t should send a 
request t o : 

Richard A. A l l e n 
Anurew R. Pluiap 
John V. Edwards 
Zuckert, Scoutt & Rasenberger, LLP 
888 17th Street, N.W. 
Suite 600 
Washington, D.C. 20006 

Copies of recfuested pleadings wjv 1 be sent w i t h i n three (3) days 
of r e c e i p t of the request. 

C e r t i f i c a t e of Service 

I c e r t i f y t h a t I have served by U.S. mail, postage pre-paid, 
t h i s Notice and the attached L i s t c* Numbered Pleadings of the 
Texas Mexican Railway Company on a i l Parties of Re£fljrd l i s t e d i n 
Decision I<o. 17. 

Dated: March 11, 1996 

Offioiofih* S«CT«tary 

MAR 1 3 f9» 

Part of 
^uMc Record 

Zuckert, Scoutt & Rasenberger, LLP 
388 17th s t r e e t , N.W. 
Suite 600 
Washington, D.C. 20006 

CORRESPONDENT OFFICEo: LONDON. PARIS AND BRUSSELS 



* 
• 

List of Numbered Pleadings for 
THE TEXAS MEXICAN RAILWAY COMPANY 

• 
Designation Date Description 

TM-1 Aug. 28, 1995 Notice of Intent to Participate 

TM-2 Sept. iS. 1995 Comments of thc Texas Mexican Railway Company in 
Opposition to thc Proposed Procedural Schedule 

TM-3 Dec. 7, 1995 Request to place Representatives of the Texas Mexican 
Railway Company on the Restricted Service List 

TM-4 Dec. 18, 1995 The Texas Mexican Railway Company's First 
Interrogatories to the Applicants 

TM-5 Dec. 18, 1995 The Texas Mexican Railway Company's First Request to 
the Applicants for the Production of Documents 

TM-6 Jan. 24, 1996 The Texas Mexican Railway Company's Comments in 
Support of the Motion of the Western Shippers Coalition 
for Enlargement of the Procedural Schedule 

TM-7 Jan. 29, 1996 The Texas Mexican Riiilway Company's Description of 
Anticipated Respon:»ive Application 

TM-8 Jan. 29, 1996 The Texas Mexican Railway Company's Petition for 
Waiver or Clarification 

TM-9 Feb. 2, 1996 The Texas Mexican Railway Company's Second 
Interrogatories to the Appiica its 

TM-10 Feb. 2, 1996 The Texas Mexican Railway Company's Second Request 
to the Applicants for the Production of Documents 

TM-11 Feb. 5, 1996 The Texas Mexican Railway Company's First 
Interrogatories to Burlington Northem Santa Fe 

TM-12 Feb. 5, 1996 The Texas Mexican Railway Company's First Request to 
Burlington Northem Santa Fe for thc Production of 
Ekxuments 

TM-13 Feb. 26, 1996 List of Numbered Pleadings by the Texas Mexican 
Railway Company served on all PORs 



TM-14 Feb. 26, 1996 '.'he Texas Mexican Railway Company's Third 
L«teriogatories to the Applicants 

TM-13 Feb. 26, 1996 Tht Texas Mexican Railway Company's Third Request 
to thv* Applicants for the Prod'iCtion of Documents 

TM-16 Mar. 4, 1996 Objections of »he Tt̂ rj:̂  Mexican Railway Company to 
the Applicants' First Set of Interrogatories and Request 
for Production of Documents 

TM-17 Mar. 4, 1996 Objections of the Texas Mexican Railway Company to 
the First Interrogatories and Request for Production of 
Documents of the Burlington Northem Railroad 
Company and the Atchison, Topeka and Santa Fc 
Railway Company 
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I t e a No, 

PagsL. CoMnt < j 

U. S. Department of Justice 
Antitmst Division 

325 7tli Street. N W 

Washlngion. DC 20530 

March 12, 1 

RY HAND 
Mr. Vernon A. Williams 
Secretary 
Surface Transportation Board 
12th and C o n s t i t u t i o n Avenue, N.W. 
Room 2215 
Washington, D.C. 20423 

Re: U.iion P a c i f i c Corp., et a l . -- Control and 
Merger-- Southern P a c i f i c R a i l Corp., et a l . 
Finance Docket Nn. 32760 

Dear Secretary Williams: 

Pursuant t o Decision No. 17, I am enclosing an o r i g i n a l and f i v e 
copies cf a c e r t i f i c a t e of service l o r a l i s t i n g of pleadings f i l e d 
by the Department of J u s t i c e i n t h i s preceeding. 

Sincerely yours. 

Mi bael D. B i l l i e l 
Accorney 
Antitrust Division 

Enclosures 

—CJITEHra— 
OWiot of th« S«cr«tary 

M^R 1 3 m 

S Part of 
Public Raoord 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D.C. 

) UNION PACIFIC CORP., UNION PACIFIC 
RAILROAD CO. AND MISSOURI PACIFIC ) 
RAILROAD CO.-- CONTROL AND MERGER -- ) 
SOUTHERN PACIFIC RAIL CORP.,SOUTHERN ) FINANCE DOCKE 
PACIFIC TRANSPORTATION CO., ST.LOUIS ) NO. 32760 
SOUTHWESTERN RAILWAY CO., SPCSL CORP.) 
AND THE DENVER AND RIO GRANDE V/ESTERN) 

RAILROAD CO. ) 

CERTIFICATE OF SERVICE IN 
COMPLIANCE WITH DECISJiQN NO. 17 

Pursuant to Decision No. 17 (served March 7, 1996), the 

Department of Justice hereby c e r t i f i e s that i t has served the 

attached l i s t of pleadings on a l l p a r t i e s of record l i s t e d i n 

that decision by f i r s t class mail. The Department has now served 

a l i s t of i t s pleadings on a l l p a r t i e s of record. 

Respectf-liy submitted. 

ERTEREB 
Oflio* of th* Sacratary 

MAR 1 3 1996 

m P̂ rtof 
PuMc Racarit 

Michael D. B i l l i e l 

Attorney 
A n t i t r u s t D i v i s i o n 
U.S. Department of Justice 
555 Fourth Street, N.W. 
Washington, D.C. 20001 
(202) 307-6666 

March 12, 1996 



U. S. Department of Justice 
Antitrust Division 

To: All Parties of Record 

Re: Finance Dorket No. 3276Q 

!25 7tkSuteuN.W. 

Wathinpoit. DC 20330 

February 26, 1996 

The following i s a l i s t of •'.ne pleadings filed by the 
Department of Justice in this proceeding: 

DOJ-1: Commerces by the Departunent of Justice on Proposed 
Procedural Schedule (Sept. 18, 1995); 

DOJ-2: Petition of the Department of Justice for Leave to 
File Additional Comments on the Procedural Schedule (Oct. 2, 
1995); 

DOJ-3: additional Comments by t.he Depaurtment of Justice on 
Proposed Procedural Schedule (Oct. 2, 1995); 

DOJ-4: Notice of Intent to i?articipate {Jan. 16, 1996); 

DOJ-5: Respond- of the United States Department of Justice 
to Motion for Enlargement of the Procedural Schedule {Jan. 
25, 1996). 

In addition to these formal pleadings, the Department provided 
the Applicants with informal discovery requests on November 14, 
1995. Any party wishing to receive copies of any of these 
dociiments should contact Sasha Foster (202/514-6372) or Shea 
Bruce (202/307-0177). 

Sincerely yours. 

Michael D. B i l l i e l 
Attomey 
Antitrust Division 
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Item No. 1 

March 12, 1996 

HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Tran.sportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20549 

Re: Finance Docket No. 32760 

Dear Secretary Williams: 

Aiiomc'/s at Law 

1299 Pcnnsylwafiia Ave . N W 

Wa-hinqton.DC 20004 2402 

12021 .'83 0800 

m 1202(383 861') 

in IDS Angeles 

(213)236 1700 

Mark L. JoMphs 
(202) 3*3-7353 

Pursuant to Decision Number 17, enclosed are an original and five copies of the 
certificate of .-ervice indicating that The Coastal Corporation has served each Party of 
Record designated in Decision Number 17 with copies of each filing Coastal 
Corporation has maue to date in the above-referenced proceeding. 

Thank you for your attention to this matter. 

Sincerely, 

Mark L. Jose hs 

Enclosures 

—mr^^ 
•t t iab t \ t h * Sscratary 

St^t 13 m 

I 0 1 PuMic flacofd 



CERTIFICATE OF SERVICE 

I hereby certify •nat, pursuant to Surface Transportation Board Decision 

Number 17, copies of the Notice of Appearance of the Coastal Corporation 

(COAC-1) and the Supplemental Notice of .Appearance of the Coastal 

Corporation (COAC-2), previously filed with the Surface Transportation 

Board, were served by regular United States mail, postage prepaid, this 12th 

day of March, 1996 on all Parties of Record designated in Decision .Number 17. 

Mark L. Josephs 

Dated: March 12, 1996 
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Item No. 

Page 

BEFORE THE 
SURFACE TRANSPORTATION BOA! 

Union Pacific Corporation, Union Pacific 
Railroad Company, and Missouri Pacific § 
Railroad Company -- Control and Merger 
- Southem Pacific Rail Corporation, % 
Southem Pacific Transportation Company, § Finance Docket No. 32760 
St. Louis Southwestern Railway Company, § 
SPCSL Corp., and the Denver and Rio § 
Grande Westem Railroad Company 

CAPITAL METROPOLITAN TRANSPORTATION 
AUTHORITY'S LIST OF NUMBERED PLEADINGS FILED TO DATE 

CMTA-1 01/16/96 Notice of Inter.i to Participate and Request For Service By Capital 
Metropolitan Trar s|iOi ation Authority 

CMTA-? 01/29/96 Description of Responsive Application Anticipated by Capital 
Metropolitan Transportation Authority 

CMTA-3 01/29/96 Petition of Capital Metropolitan Transportation Authority for 
Clarification of Waivei 

CMTA-4 02/26.'96 Capital Metropolitan Transportation Authority's First Set of 
Interrogatories and Document Production Requests to Applicants 

CMTA-5 02/26/96 Capital Metropolitan Transportation Authority's First Set of 
Interrogatories and Dociment Production Requests to BN/SF 

fcNTERED = 
OHic« of tha Secretary 

S Part of 
Public Rscord 



CERTIFICATE OF SERVICE 

I certify that on this 12th day of March, 1996, a copy of the foregoing Capital Metropolitan 

Transportation Authority's List of Numbered Pleadings Filed To Date was served by first class mail 

to parties of record designated in Decision No. 17. 

onici J. Palko T 

PALICMJM4951\002002 
DC\54621.1 
3/12^-10:14 am 
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Item No.. 
6 m 3 

sirapK A UJ ir HI dD il D ini 
• HOISTON. : XAS -7029-4J2" 

MAIUNC ADDRESS P O BOX • HOl 'STON. TEXA.S "252 ;S62 
TELEPHONE (713) 670-24<Ki * FAX ( '15) 670-2611 

MARTHA T WILLIAMS 
Genera! Counsel 
(715) &70-26N 

Honorable Vemon A. Williams 
Office ofthc Secretary 
Attn: Finance Docket No. 32760 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

March 12,19% 

10/1 

Re: Finance Docket No. 32760. Union Pacific Corporation, 
et. al. - Control and Merger - Southem Pacific Rail 
f nrpoiation. et aL 

Dear Secretary Williams: 

CERTIFICATE OF SERVICE 

As required by Decision No. 17.1 hereby certify that a copy ofthe Port of Houston Authority's 
previous filing in this proceeding has been served by fc ̂  clsss U.S. Tiail, postage prepaid, upon 
thc addiUonal parties of record designated in Decisi w N a. 17. Fivr copies of this Certificate are 
enclosed 

Respectfully submitted. 

George "f. Williamson 
Port of Houston Authority 
P C Box 2565 
Houston, Texas 77?,52-2565 
(713) 670-2453 

ENTERED 
Ottice of the Secretary 

m Part of 
P'jt>>ic Record 
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WEINER, BRODSKY, SIDMAN & KIDER. 
ATTORNEVS AT LAW 

I t e m No. 

Page Count . / 

FtOTESSIONAl CORPOHATION 

/ENUE. N w.. surrr joo 
NGTON. D C •2O005-*-i'n 

(2(;2)628-2(X)0 
LECOPiER (202) 628-2011 

M a r c h 7 , 

RICHARD I ANDREANO. JR. 

.'AMES A BROOSKY 

JO A DiROCHE 

CYXnOA L OILMAN 

ELLEN A OOLDSTEIN' 

DON J HALPERN 

CHRISTOPHER E KACZMAREK* 

MITCHEL H KJOER 

SHERRI L LECNER 

PALX C OAKLEY* 

BRUCE E PRIDDY* 

MARK H SIDMAN 

RUGENIA SILVER 

HARVEY E WEINER 

JOSEPH F YENOUSKAS 

A^/ 
Honorab le Vernon A. W i l l i a m s y ^ •NOTAOMimDiNDx:. 
S e c r e t a r y 
Surface Transportation Board 
Room 2 215 
12th Street & Constitute Avenue, NW 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corporation, Union P a c i f i c Railroad Company, and 
Missouri P a c i f i c Railroad Company — Control and 
Merger — Southern P a c i f i c R a i l Corporation, 
Southern P a c i f i c Transportation Company, St. 
Louis Southwestern Railway Company, SPCSL Corp., 
and The Denver and Rio Grande Western Railroad 
Company 

Dear Secretary Williams: 

Counsel f o r Montana Rail Link, Inc., Mark H. 
Weiner, Brodsky, Sidman & Kider, P.C, i s on the 
Service L i s t i n Finance Docket No. 32760. 

Sidman, of 
Restricted 

Please send us documents re.evant t o pending discovery 
matters as soon as possible, and on any matters a r i s i n g i n the 
fut u r e as appropriate. 

Very t r u l y yours. 

Fl]en A. Goldstein 

01iic8 of lh« Secralary 

Part of 
blic Record 
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6/V/ 
BN/SF-48 

IE THE 
ORT ATION BOARD ORIGINAL 

Finance Docket No. 32760 

. UJ^IONJ^ACIFIC CORPORATION, UNION PACIFIC RAILROAD C 
or̂ ;"!. ^ AND MISSOURI PACIFIC RAILROAD COMPANY 

^ y > ^ - CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION. SOUTHERN PACIFIC 
TRANSPORTATION COMPANY. ST. LOUIS SOUTH\\TSTERN RAILWAY 

COMPANY. SPCSL CORP. AND THE DENVER AND 
RIO GRANDE WESTERN RAILROAD COMPANY 

PXSPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE 
A T L H I S O N , TOPEKA AND SANTA FE RAILWAY COMPANY TO THE APPEAL OF 

ENTERGY SERVICES, INC., ARKANSAS POWER & LIGHT CO., GULF STATES 
UTILITIES COMPANY AND THE WESTERN COAL TRAFFIC LEAGUE FROM 
ADMINISTRATIVE LAW JUDGE NELSON'S ORDER DENYING REQUEST TO 

"̂ AKE DEPOSITIONS 

Erika Z. Jones 
Adrian L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 403-2000 

leiTrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland. Jr. 

Burlington Northem 
Railroad Company 

3800 Continental Plaza 
777 .Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

The /tchison, Topeka and SanhHE^ 
Rail .vay Company J 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(708) 995-6887 

.Attorneys for Burlington Northem Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

March 11, 1996 
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BN/SF-48 

BEFORE THE ^ ^ - . ^ •'A 
SURFACE TRANSPORTATION BOARD ^ 

b ^i?- yy 

Finance Docket No. 32760 

LTNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY 
AND MISSOURI PACIFIC RAILROAD COMPANY 

~ CONTROL AND MERGER -

SOUTHERN P.ACIFIC RAIL CORPORATION, 
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS 

SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE 
DENVER AND RIO GRANDE WESTERN RAILROAD COMP.A.NY 

RESPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO THE APPEAL OF 

ENTERGY SERVICES, INC., ARKANSAS POWER & LIGHT CO.. GULF STATES 
UTILITIES COMPANY AND THE WESTERN COAl. TRAFFIC LEAGUE FROM 
ADMINISTRATIVE LAW JUDGE NELSON'S ORDER DENYING REQUEST TO 

TAKE DEPOSITIONS 

Burlington Northem Railrr>ad Company ("BN") and the Atchison. Topeka and Santa 

Fe Railwny Company ("Santa Fe") (collectively, "BN/Santa Fe") respond to the appeal of 

Entergy Services, Inc.. .Arkansas Power & Light Co., Gulf States Utilities Company and the 

Westem Coal Traffic League (collectively, "Utility Appellants") from the order of 

Adi iinistrative Law Judge Jerome Nelson denying their petition for an oider com^̂ elling the 

deposition of Sami M. Shalah, the BN/Santa Fe coal marketing official who is responsible 



for the Entergy account.' Because the Utility Appellants have not even approached the 

showing necessary to entitle them to take the deposition of Mr. Shalah. the ruling of the 

Administrative Law Judge should be affirmed. 

The Board will grant an appeal only in "exceptional circumstances," and only in 

order "to correct a clear error of judgment or to prevent manifest injustice." 49 C.F.R. 

§ 1115.1(c). Here, however, it is the Utility Appellants who rest entirely on two "clear 

error[s]" of law. First, the Utility Appellants rely on the proposition that they have a right 

to deposition testimony to discover any relevant information. See Appeal 9, 12 (claiming 

that a "mere determination of relevance" governs an order for a deposition). Second, they 

claim that the Board has already "approv[ed]" the taking of "depositions of non-testifying 

witoesses in this case" on exactly the same basis as depositions of testifying witnesses. |d. 

at 11-12; see also id. at 6 n.5. As we show below, each proposition is in error. Because 

the Utility Appellants have not shown a need for deposition testimony from a BN/Santa Fe 

witness about the general topics into which they seek discovery, their appeal must be 

rejected. Farmland Industries. Inc.. supra. 

1. It is not enough that Uie information sought in a deposition is "relevant"; rather, 

the proponent must demonstrate that there is a need for a particular deposition. Farmland 

Industries. Inc. v. Gulf Centra! Pipeline Co.. Finance Docket No. 40411, 1993 WL 46942 

(served Feb. 24, 1993). And it plainly is not sufficient simply to suggest that the "deposi­

tion of [railroad] marketing officials may shed some ''ght" on a topic that is broadly 

' The appeal also addresses the denial of petitions for orders compelling the 
depositions of two of Applicants' employees. 



relevant to a proceeding. Annual Volume Rates on Coal - Rawhide Junction. WY to 

Sergeant Bluff. IA: Burlington Northem R.R. Co. and Chicago and North Westem 

Transportation Co.. Finance Docket No. 37021, 1984 :CC LEXIS 47, at 8̂ (served Jan. 5, 

1985). 

Further, a party seeking an order to compel discovery not only "must clearly 

demonstrate the need" for the precise discovery requested, but also must show "that the 

material sought will aid [the Board] in mling on the case." Gî .G Manufacturing Co. — 

Petition for Declaratory Order — Certain Rates and Practices of Trans-Allied Audit Co. and 

R-W Service Svstems. Inc.. Finance Docket No. 41015, 1994 WL 617547, at •lO (served 

Nov. 9, 1994) (citing Trailwavs Lines. Inc. v. ICC, 766 F.2d 1537, 1546 (D.C. Cir. 1985)); 

see also Union Pacific Corp.—Control—Missouri Pacific Corp.. Finance Docket No. 30000, 

Decision on Discovery Appeals, slip op. 12 (decided April 22, 1981). 

The Utility Appellants have not shown any reason why they need to depose a 

BN/Santa Fe witness at this time in connection with their concems about post-merger 

service to Entergy's Nelson and White Bluff power plants. At present, Kansas City 

Southem ("KCS") is the only destination carrier serving Entergy's Nelson platit. SP 

anticipates providing new destination service over a new (not yet constmcted) spur. When 

the spur is completed, there will be two destination carriers — KCS and SP. BN/Santa Fe is 

one of two origin carriers capable of providing coal to the Nelson plant, but BN/Santa Fe is 

not nc-A a destination carrier to the Nelson pliu.t. Although BN/Santa Fe's settlement with 

UP/SP in this proceeding would result in overhead trackage rights over the current SP line 

that mns near the Nelson Station, BN/Santa Fe would not appear to have the contractual 

-3-



- right to use those trackage rights to serve the Nelson Station, because that station is not 

now served by both UP and SP. 

Thus, it is not clear - and the Utilit> Appellants have not tried to show - what 

specific information they seek to obtain from Mr. Shalah, a BN/Santa Fe employee, in light 

of the fact that the Nelson Station's origin service options from BN/Santa Fe would be 

unaffected by the merger. 

Similar facts apply to Entergy's White Bluff plant, at which UP is currently the sole 

destination carrier for the plant. Since that plant is not now served by both UP and SP, 

BN/Santa Fe would not appear to have contractual rights to use the trackage rights it 

obtained in the settlement with UP/SP in order to serve the White Bluff plant. Once again, 

the Utility Appellants have not shown why a deposition of a BN/Santa Fe employee is 

necessary to explore the possible effects of the merger on se.wice to the White Bluff plant. 

.At best, Mr. Shalah's deposition would provide information that is cumulative to 

infomiation already obtained (or capable of being obtained) firom the Applicants. A 

proponen: of a deposition must show that the information it seeks is "not merely cumulative 

or in danger of loss." Annual Volume Rates on Coal, supra, at *4. The Utility Appellants 

have not shown why Mr. Shalah's deposition would not be cumulative of other information 

about the competitive environment at Ntlson and White Bluff that they have already 

obtained or could obtain fi-om the Applicants. 

Judge Nelson was correct to deny ihe depositio.n request for Mr. Shalah. 

2. Judge Nelson's decision is also consistent with Board precedents regarding 

depositions. The Utility Appellants proceed (at 6-12) from the erroneous assumption that 



they have iie right to use depositions to seek any discoverable information that they desire. 

The Commission recently reaffirmed that, on the contrary, "there is no right to depositions." 

Farmland Industries. Inc.. supra, at *1 (emphasis added). Rather, "an order to take 

depositions is extraordinary relief" San Antonio v. Burlington Northem R.R. Co.. Finance 

Docket No. 36180, 1986 ICC LEXIS 78, at *3 (Nov. 7, 1986). 

In particular, the Board will order a deposition to be taken only if "the deposition 

will prevent a failure or delay of justice." 49 C.F.R. § 1114.22(c). The Board's rules are 

unlike the Federal Rules of Civil Procedure: a party seeking a deposition under Boa'-d 

practice carmot simply notice a deposition and require compliance. On the contrary, the 

proponent of a deposition must submit a petition setting forth "the facts it desires to 

establish and the substance it expects to elicit" and must "convince" the Board that the need 

for the deposition meets the proper standard. Id. § 1114.22(b)(1), (c). 

Judge Nelson's decision denying the request for Mr. Shalah's deposition is 

consistent with these authorities. 

3. The Utility Appellants rely (at 11-12) on a mischaracterizatiou of the 

Scheduling Order and Discovery Guidelines in this case when they claim that the Board has 

"specific[ally] approv[ed]" the taking of "depositions of non-testifying witnesses in this 

case" on exactly the same basis as the expressly required depositions of testifying 

witnesses. Ibid.: see also id. at 4 n.3. On the contrary, a distinction between testifying and 

non-testifying witnesses is apparent on the face of the Order Adopting Discovery 

Guidelines that was served December 7, 1995. Those Guidelines state (at 4. \ 6): "A 

person who has submitted written testimony shall be made available for deposition on 



request" (emphasis added). That provision reflects the parties' understanding, consistent 

with past Commission practice, that testifying witnesses in this proceeding will be presumed 

to meet the Board's and the Commission's strict standards for requiring depositions. .As to 

the depositions of "other persons or of parties on a specified subject matter." however, the 

Discovery Guidelines are quite different. Ibid. Depositions of these non-testifying 

witnesses "may be taken on reasonable written notice." but parties may object to those 

depositions. Ibid. In those instances, the Board's mles and Commission precedents 

interpreting those mles - not some loose standard of "relevance" - govem whether a 

deposition may be taken. And the Discovery Guidelines (at 11 2) clearly leave the burden of 

petitioning for an order compelling a deposition on the proponent of the c'eposition, as the 

regulations provide. See 49 C.F.R. § 1114.22.̂  

The Utility Appellants simply ignore the separate treatment for testifying and non-

testifying witnesses that appears on the face of Decision No. 6 in this case. There (at 16), 

the Commission ordered that each party, upon filing wrinen evidence, "will make its 

witnesses available for discovery depositions." There is no similar provision for non-

testifying witnesses. The Commission followed the same course in other recent merger 

proceedings: indeed, in pursuing the current Board (and former Commission) policy of 

^ Judge Nelson certainly carmot be accused of having been too restrictive as a general 
matter in ordering the depositions of non-testifying witnesses. Notwithstanding the high 
burden the Commission's Guidelines and precedents place on parties who seek to depose 
non-testifying witnesses. Judge Nelson has ordered some seven depositions of non-testifymg 
witnesses — four wimesses from the Applicants (Messrs. Gehring, Witte, Coale and 
.Matthews), and three witnesses from BN/Santa Fe (Grinstein. Bredenberg, and Dealy). In 
denying requests for still more deposilions of non-testifying witnesses, such as Mr. Shalah, 
Judge Nelson exercised proper discretion and restraint. 



timely, expedited consideration of merger proceedings, the scheduling order in this case 

flatly omits the instruction to the administrative law judge to "be liberal in permitting 

depositions wherever needed for discovery of pertinent issues" that had been included in 

earlier scheduling orders. See, e^, Union Pacific R.R. Co. - Trackage Rights Over Lines 

of Chicago & North Westem Transportation Co. Between Fremont/Council Bluffs and 

Chicago. Finance Docket No. 31562, Decision No. 2, note (Jan. 18. 1990). The 

Commission followed the same course, evidently for the same reason, in providing for an 

expedited schedule in the BN/Santa Fe case. 

There are additional reasons why depositions of non-testifying witnesses should be 

ordered only for specified, limited discovery into issues that are both clearly relevant to the 

Board's disposition of the case and unavailable from other sources, including written or 

> document discovery. To begin with, the expedited schedule adopted in this case, and the 

similar schedule that the Commission proposed as a general matter (see 60 Fed. Reg. 5890 

(1995)), make it especially important that discovery "focus strictly on relevant issues" 

(Decision No. 6, at 8). That policy is served by limiting depositions to testifying witnesses 

unless the proponent can show some extraordinary need for cross-examination in addition to 

written discovery. The need for cross-examination of a testifying wimess is clear enough, 

although limited. Far less apparent is the need to cross-examine operations, marketing, and 

other personnel about the idiosyncratic details of particular business matters. See Rio 

Grande Industries-Control-Southem Pacific Transportation Co.. Finance Docket No. 

32000. 1988 WL 224262 (June 21, 1988) (ALJ decision) (denying all depositions of non-

testifying witnesses). What is clear is the need to keep depositions widiin sensible limits in 



order to avoid repetition of the seemingly endless proceedings of decades gone by. A 

strong presumption against depositions of non-testifying witnesses goes far toward 

accomplishing this goal. 

By contrast, there are no limits on the principle on which the Utility Appellants rely 

- that any non-testifying employee who is knowledgeable about a broadly "relevant" issue 

may be deposed. It is easy for merger opponents to identify some piece of information that 

is known only by a particular employee. Dozens, if not hundreds, of marketing 

representatives of the Applicants and of BN/Santa Fe havs particularized knowledge about 

the transportation needs of particular shippers. Opponents of the merger and the settlement 

will claim that the knowledge of each of these persons is "relevant" to the proceeding in a 

. broad sense. Likewise, if the merger and the BN/Santa Fe settlement are approved, dozens 

if not hundreds of operations employees will be responsible for implementing opcniions 

over the merged carrier's lines and over the trackage rights conveyed in the settlement. 

Any shipper - indeed, any competitor - could seek to depose these marketing or operations 

personnel on the ground that no other witness knows the likely post-merger or post-

settlement operations of the railroads with respect to a particular customer or line segment. 

Under the standard proposed by the Utility- Appellants, any shipper would have a 

right to depose the marketing persons responsible for its account in any merger proceeding. 

Indeed, there already have been numerous requests to Applicants and to BN/Santa Fe for 

depositions of marketing personnel from the shippers whose accounts they serve. With 

respect to Mr. Shalah, Judge Nelson correctly restrained this effort to obtain deposition 

testimony from a non-testifying witness based on a bare assertion that the individual may 



know some relevant information. The Board should affirm the correcmess of Judge 

Nelson's decision. 

For the foregoing reasons, the order of Judge Nelson was well within his discretion; 

indeed, his ruling was consistent with Board precedent. The order therefore should be 

affirmed. 

Respectfiilly submitted. 

Jeffrey R. Moreland 
Richard E. Weicher 
Janice G. Barber 
Michael E. Roper 
Sidney L. Strickland, Jr. 

Burlington Northem 
Railroad Company 

3800 Continental Plaza 
777 Main Street 
Ft. Worth, Texas 76102-5384 
(817) 333-7954 

and 

The Atchison, Topeka and Santa Fe 
Railway Company 
1700 East Golf Road 
Schaumburg, Illinois 60173 
(708) 995-6887 

Erika Z. Jones 
Adrirn L. Steel, Jr. 
Roy T. Englert, Jr. 
Kathryn A. Kusske 

Mayer, Brown «fe Platt 
2000 Pennsylvania Avenue, N.W. 
Washington, D.C. 20006 
(202) 463-2000 

.Attomeys for Burlington Northem Railroad Company 
and The Atchison, Topeka and Santa Fe Railway Company 

March 11, 1996 



CERTIFICATE QF SERVTCF. 

I hereby certify that copies of Responses of Burlington Northem Railroad Company 

and The Atchison, Topeka and Santa Fe Railway Company to the Appeal of Entergy 

Services, Inc., Arkansas Power & Light Co.. Gulf States Utilities Company and the Western 

Coal Traffic League from Administrative Law Judge Nelson's Order Denying Request to 

Take Depositions (BN/SF-48) have been served this Ilth day of March, 1996, by first-class 

mail, postage prepaid on all persons on the Restricted Service List in Finance Docket No. 

32760 and by hand-delivery on counsel for Utility Appellants. 

KeftejL^- O'Brien 
Mayer, Brown & Platt 
2000 Pennsylvania Avenue, N.W. 
Suite 6500 
Washington, D C. 20006 
(202) 778-0607 
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H O U S T O N 
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L O S A N G E L E S 
N E W Y O R K 

M E X I C O C I T Y C O R S E S P O N O C N T 

J A U B E O U l . N A V A B E T T t , NAOCR Y R O J A S 

2 0 0 0 PENNSYLVANIA AVENUE. N.W. 
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T E L E X 8 9 2 6 0 3 

F A C S I M I L E 
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ORIGINAL 
K E L L E Y E O ' B R I E N 

M C M B t R OP THE VIRGINIA B A R 
N O T A D M I T T E D IN TME 

DISTRICT O f C O L U M B I A 
2 0 2 7 7 8 - O 8 0 7 March 11, 1996 

VIA HAND DELIVERY 

Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
12th Street & Constitution Ave., NW 
Room 2215 
Washington, DC 20423 

/ 

r 

Re: Finance Docket No. 32760, Union Pacific Corp., et al.. — 
Control & Merger - Southem Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed for filing in the above-captioned docket are the original and twenty (20) 
copies of Response of Burlington Northem Railroad Company and The Atchison, Topeka 
and Santa Fe Railway Company to the Appeal of Entergy Services, Inc.. Arkansas Power & 
Light Company, Gulf States Utilities Company, and the Westem Coal Traffic League From 
Administrative Law Judge Nelson's Order Denying Request to Take Depositions (BN/SF-
48): and three letters sent today from Erika Z. Jones to All Counsel On The Restricted 
Service List. 

Also enclosed is 3.5-inch disk containing the text of BN/SF-48 in Wordperfect 5.1 
format. 1 would appreciate it if you would date-stamp the enclosed extra copies of the 
letters and pleading and retum them to the messenger for our files. 

Enclosures 

Sincerely. 

IKelhrr^. O'Brien 

rZoy-'y-^-'y^.' 
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I t e a No. 

OfnCE: (202 ) 3/1-»9UU 

6 '"^^ 

II . • • - .LEARY, WOOD & MASER, P.C. 
THD COUNSELORS AT LAW 

SUITE 750 
,100 .NEW YORK AVENUE, N.W. 
ASHiNCTON, D C. 20005-3934 

TrLECOPIER: (202) 371-0900 

March 11, 1996 

Via Hand Delivery 
Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 

Re: Finance Docket No. 32760, Union Pacific Corp.. et al. 
Control & Merger. Southern Pacific Rail Corp.. et al. 

0 Dear Secretary Williams: 

Pursuant to Decision No. 17, enclosed for filing with the Board is an 
original and five (5) copies of the Certificate of Service of Institute of Scrap 
Recycling Lnduslries, Inc. ("ISRI") certifying 'ha. a copy of an index listing all 
numbered documents filed to date by ISRI ii\s been ruaiied to all additional 
parties of record in this proceeding. 

Respectfully submitted. 

il'[£^-R^ 
lohn K. Maser III 
Attorney for Institute of Scrap 
Recycling Industries. Inc. 

Enclosures 
3310/060 

m Fart of 
Public Record 



TSRT-4 

Index of Documents Filed With the 
Surface Transportation Board 

By Institute of Scrap Recycling Industries, Inc. 
Finance Docket No. 32760 

Document No. Date Filed DgSCripUOH 

ISRI-1 1/29/96 Notice of Intent to Participate. 

ISRI-2 1/29/96 Motion for Leave to Late-File Notice 
of Intent to Participate, 

ISRI-3 2/26/96 Index of Documents filed by ISRI 
pursuant to Decision No. 16. 



CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing 
INDEX OF DOCUMENTS FILED BY INSTITUTE OF SCRAP RECYCLING INDUSTRIES, 
INC. has been served via first class mail, postage prepaid, on all additional parties 
of record in this proceeding on the 11th day of March, 1996. 

Elinor G. Brown 
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Item No. 

^ K^̂  IILTON Hi. SCHEETZ 

= H I L A D E L P 

DETROIT . M I C H I G A N 

NEW YORK. NEW YORK 

P I T T S B U R G H . P E N N S Y L V A N I A 

H A R R I S B U R G , P E N N S Y L V A N I A 

:TEENTH STREET, N 
W A b M I N o r O N . D C 2 0 O 3 e - l « « 5 

i 2 0 2 > e 2 e - i 2 o o 

TELEX CABLE ADDRESS * - » 0 6 S 3 MTT) 
I 2 0 2 . 8 2 e - i e 6 5 

WILMINGTON. DELAWARE 

BERWYN. PENNSYLVANIA 

WESTMONT, NEW JERSEY 

L O N D O N . E N G L A N D 

MOSCOW. RUSSIA 

WRITER S D I R E C T N U M B E R 

(202) 8 2 8 - 1 2 2 0 

March 11, 1996 

Honorable Vernon A. Williains 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20549 

Re: Certificate of -or.ice 
Finance Docket No 32760 

Dear Mr. Williams: 

In accordance with Decision No. 17 in the above-
referenced docket, I enclose I l l i n o i s Power Company's Certificate 
;f Fervice which has been served ) / f i r s t class mail upon the 
persons who have been added as a party of record [POR]. 

Sincere ly , 

y^ -1 

Michel le J . Morr i s 

Cr.'iCii. oi iho Secra'.ary 

Part of 
P-jbttc Record 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t I have t h i s day caused t o be 

served on the added p a r t i e s of record pursuant t o Decision No. 17 

of the Surface Transportation Board the f o l l o w i n g pleadings 

previously f i l e d w i t h the Board: 

(1) I l l i n o i s Power Company's Notice Of I n t e n t To 
P a r t i c i p a t e (ILP-1) 

(2) I l l i n o i s Power Company's F i r s t Set of 
I n t e r r o g a t o r i e s and Document Production Requests 
To Applicants (ILP-2) 

(3) I l l i n o i s Power Company's F i r s t Set of 
I n t e r r o g a t o r i e s and Document Production Requests 
To Burlington Northe.vn Railroad Company And The 
Atchison, Topeka Anci Santa Fe Railway Company 
(ILP-3) 

(4) Objections of I l l i n o i s Power Ccmpany t o 
Applicants' F i r s t Set of I n t e r r o g a t o r i e s and 
Requests f o r Production of Documents (ILP-4) 

Dated t h i s I l t h day of March, 1996 

Michelle J//Morris 
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Item No. 

! 0 M 
W I I X l A i t L . ! , i . o v r , « t 
r . M I C H A E L U ( F T U S 
D O N A L D G . A V E H T 
JOHN H . L E S E U H 

K E L V I N J . DOWD 
R O B E H T D . R O S E N n E R O 
C H H I S T O P H E H A . M I L L S 
KHANK J . P E R O O L I Z Z I 
A N D R E W B . K O L E S A R I I I 
P A T R I C I A E . K O L E S A R 
E D W A R D J . M c A N D R E W * 

•ADMITTED l a FlmHILVAjnA Ott t 

-.OVER & L O F T U S 
A T T O R N E Y S A T LAW 

«aB4 S E V E N T E E N T H S T R E E T , N. W. 

W A S H I N O T O N , D . C . SOOOe 

March 11, 1995 

y'^Ql 

i'°f •fc'̂ Air""̂ = 

-r- ^"'-^ % y^ 
%'y^% 

BY HAND nFT.TVT̂ py 

Honorable Vernon A. Williams 
Secretary 
Surface Transportat.ion Board 
Case Control Branch 

wf=^'^^f^^^ ^ C o n s t i t u t i o n Avenue, N w Washington, D.C. 20423 «=, i^.w. 

Po?jMon''°Sl'^'i''°- P ^ ^ i f i c Cor-
SSM̂ 'H ' r , ^ . ^ ^ - Control and Merger --
Sou£iiern,Pacific Rail Porporation g^^J 

Dear Mr. Secretary: 

captioned So:e:dlS"';nSoJed'^ e^se';^ 2^^^^^^ - ^^e 
(5) copies of a Cert ̂  1 : "St° Sf ^Zt "̂-u"̂  ^" o r i g i n a l and f i v e 
servicS of a l i s t of a l i n L h f ^^^^^^^^which indicates that 
requests which have b^e^ a t J'^^'^^^P discovery 
Company was served u p o r a H p f r ^ L f S ' l ^ ^ ^ ^ i ^ h t Decision No. 17. Par.ies of record i d e n t i f i e d i n 

t h i s extra copy =„d^re.urn"g I t T o n X r l l ^ t f ^ l ^ i T e l l t T ^ ' 

Thank you for your attention to this matter. 

Sincerely, 

~ ENTERED 
Off ICO O' Iho ^'.-.'''"i-^ry 

m} 2 m 

Q P-rf Gt 
, ^LHlir Record 
anciosure •• — 

Michael Loftus 
An Attorney for Central Power 

& l ight Company 



EPflft of 
Public Roccrf 

CERTIFICATE OF SEBVTrg 

In accordance with the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Par.f^. CornnT-.^H.. _ 2 1 _ L L -

^ontrol and Merger -- Sauth^^u P a c i f i r P;,.-i r^^,^ 

the undersigned attorney hereby c e r t i f i e s that on the i l t h d a ^ o f 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Central Power & 

Light ccmpany was served via f i r s t class mail, postage prepaid, 

upon a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 17. 

P a t r i c i a E. Kolesar 
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Item No. 

Pagf Count 2--^ Pagf Coui 

.lAtA , "ftLLlAM L . SLOVEH 
„ »«ICHAEL LOFTUS 
DONALD O. AVEBY 
JOHN H. L E SEUR 
"fEI-VlN J . DOWD 
ROBSHT D. ROSENBERG 
CHHIS7X»PHEH A. MILLS 
FRANK J . PEROOLIZZI 
ANDREW B. KOLESAR „ , 
PATRICIA E KOLESAR 
enWARD J . .(CANDHKW 

'ADuiTTWD at itntnyjtMiA a, 

Km _ I OVER & L O F T U S 
ATTORNEYS AT LAW 

««4 S E V E N T E E N ™ ^ 

WASHINOTON, D. C. aO00« 

March 11, 1996 

Williams 

BY HAND DELIVRPV 

Honorable Vernon A 
Secretary 

Re; Finance Docket No 
poration, et a l . ' 

Dear Mr 

3276C, Union P a c i f i c Cor 
Sou£her£_Pa^i£^^ 

Secretary: ' ~ 

captioned p^oJeedSr''! ' Board's Decision K 

^dentifiel in Dê Ji.JSn •^0"^^--=^ "P- a l l ̂ a"?Ss ^J^J^J^^d 

E.v 
C.';';co 

Thank you f o r your ;,̂ «̂r,̂  • 

i r f r ~ = = r ^t'^ention to t h i s matter. 

Sincerely, •ry 

Enclosure 

C. Michael Loftus 
An Attorney fnr- av-.i 
Power Co%e'?Itf;ir=?,':,^l-tric 



CERTIFICATE OF SERVICE 

I n accordance wit h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pacific Corporation, et a l . --

Control and Merger -- Southern Pacific Rail Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s t h a t on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Arizona E l e c t r i c 

Power Cooperative, Inc. was served v i a f i r s t class mail, postage 

prepaid, upon a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 

17. 

P a t r i c i a E. Kolesar 
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Item No. 

Count A2-

W I L L I A M L . S L O V E R 
C . M I C H A E L U J F T U S 
D O N A L O G . A V E B Y 
J O H N H . L E S E U H 
K E L V I N J . D O W D 
R O B E R T D . B O S E N B E R O 
C H R I S T O P H E R A . M I L L S 
F H A N K . J . P E R O O L I Z Z I 
A N D R E W B . K O I . E S A R I I I 
P A T R I C I A E . K O L E S A R 
E D W A R D J . M C A N D R E W * 

• ASHrms lie nttriLVAMiA OMIT 

^ J 9 9 . ~2H & L O F T U S 
X I R N X Y S A T LAW 

I M M . . . . . . N T E B N T B S T R E E T , N.W 

WASHINGTON, D. C. BOOM 

March 11, 1996 

BY HAND DELIVERY 

Honorable Vernor A. Williams 
Secretary 
Surface Transportation Board 
Case Control B. anch 
12th Street Sc C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a'.. 

Dear Mr. Secretary: 

In accordance with the Board's Decision No. 17 i n the 
captioned proceeding, enclosed please i i r . u >.n o r i g i n a l and f i v e 
(5) copies of a C e r t i f i c a t e of Service which indicates t h a t 
service of a l i s t of a l l numbered pleadincr -.nd dicoovery 
requests which have been f i l e d or served by City Public Service 
Board of San Antonio, Texas was served upon a l l p a r t i e s of record 
i d e n t i f i e d i n Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosed. Kindly i n d i c a t e receipt ar.d f i . . i n g by time-stamping 
t h i s extra copy and r e t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you £or your attention to tii .s matter. 

Sincerely, ' . 

C/i-ry.ot'---i: - - J 

John H. LeSeur 
An Attorney for City Public Service 

Board of San Antonio, Texas 

< G J ̂ ûblii- !5"'"o rd 



CERTIFICATE OF SERVICE 

I n accordance w i t h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation, et a l . --

Control and Merger -- Southern Pac i f i c Rail Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t or a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of C i t y Public 

Service Board of San Antonio, Texas was served v i a f i r s t class 

mail, postage prepaid, upon a l l p a r t i e s of record i d e n t i f i e d i n 

Decision No. 17. 

P a t r i c i a E. Kolesar 
V-
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Item No. 

WILLLAU L . S L U v c s . 
C. MICHAiiL LOFTUS 
OON\LD O . A V E R T 
JOHN rt. 2.K S S I ; B 
KELVIN .J. DOWD 
BOBERT D. BOSENBERO 
CHRISTOPHEB A. MILLS 
FRANK J . PEROOLIZZI 
ANDREW B. KOLESAR I I I 
PATRICLA E KOLESAR 
EDWARD J . fcANDBBW* 

• umrrnto • nE)nrm.vAinA OKLT 

JSC OVER 8e L O F T U S 
ATTORNEYS AT LAW 

SEVENTEENTH STREET, N. W. 

WABHINOTON, D- C. 80000 

March 11, 1996 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & Co n s t i t u t i o n Avenue, N.W. 
Washington, D.C 20423 

Re: Finance Dcjket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger 
Southern P a c i f i c Rail Corporation, et a l . 

Dear .Mr. Secretary: 

In acccrdance wit h the Board's Decision 3.7 i n the 
captioned proceeding, enclosed please f i n d an o r i - i n c t l and f i v e 
(5) copies o.f a C e r t i f i c a t e of Service which indicc-.-v's thac 
service of a l i s t cf a l l numbered pleadings and discovery 
requests which have been f i l e d or served by the W2stern Coal 
T r a f f i c League was carved upon a l l p a r t i e s of record i d e n t i f i e d 
i n Decision No. 17. 

An extra copy of t h i s l e t t e r a id C e r t i f i c a c e of Service 
i s enclosed. Kindly ind.icate receipt and f i l i n g by time-stamping 
t h i s extra copy and re t u r n i n g i t to the bearer of t b i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

miim, 
i 

C. Michael Loftus 
An Attorney f o r the Western Coal T r a f f i c 

League 

Enclosur^.^^^ 



CERTIFICATE OF SERVICE 

I n accordance w i t h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation^ et a l . 

Control and Merger -- Southern P a c i f i c Rail Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of the Western Coal 

T r a f f i c League was served v i a f i r s t class mail, postage prepaid, 

upon a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 17. 

P a t r i c i a E. Kolesar 
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I t em No. 

^ge Count 2^ 

DVER 8e L O F T U S 

W I L L I A M L . a u ^ v a n 
'•. M I C H A E L L O F T U S 
D O N A L D O . A V E B Y 
J O H N H . L E S E U B 
K E L V I N . J . DOWD 
R O B E R T D . B O S E N B E S O 
C H B I S T O P H E B A . M I L L S 
F B A N R J . P E R O O L I Z Z I 
AND» i W D. Kr>-,ESAR I I I 
P A T K - C I A E . K O L E S A R 
EDWARD J . MCA.SDHEW* 

• A D H i m O III (VntBTLVAjnA OMLT 

A T T O R N E Y S A T LAW 

tSS4 S E V E N T E E N T H S T R E E T , N. W. 

W A S H I N O T O N , D . C k ! 0 0 0 « 

March 11, 1996 

-*OB Att'TITO 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & C o n s t i t u t i o n Avenue, 
Washington, D.C. 20423 

N.W. 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, ec a l . 

Dear Mr. Secretary: 

In accordance w i t h the Board's Decip'.or No. 17 i n the 
captioned proceeding, enclosed please f i n d an o> ^.-jinal and f i v e 
(5) copies of a C e r t i f i c a t e of Service which indicates t h a t 
service of a l i s t of a l l numbered pleadings and discovery 
requests which have been f i l e d or served by Ci t ^ U t i l i t i e s of 
S p r i n g f i e l d , Missouri was served upon a l l p a r t i e s of record 
i d e n t i f i e d i n Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosed. Kindly indicate receipt and f i l i n g by time-stamping 
t h i s extra copy and r e t u r n i n g i t to che bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sinperelv, 

MAft 1 ?- hn H. LeSeur 
Attorney f o r Cit y U t i l i t i e s of 

S p r i n g f i e l d , Missouri 



CERTIFICATE OF SERVICE 

I n accordance w i t h the Board's Decision No. 17 i n 

Finance Docket Nc. 32760, Union Pac i f i c Corporation, et a l . --

Control and Merger -- Southern Pacific Rail Corporation, et a l . . 

the undersigned attorney her.^by c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of C i t y U t i l i t i e s 

of S p r i n g f i e l d , Missouri was served v i a f i r s t class mail, postage 

prepaid, upon a l l p a r t i e s of record i d e n t i f i e d i n Decieion No. 

17. 

< J) ^^'^Ai^ }Or(jLyi.'^i^ 
P a t r i c i a E. Kolisar 



STB FD 



Item No. 

Page Count. 

International Paper - 7 

MAR 11 

Bbl UKE T H E 
SURFACE TRANSPORTATION BOARD 

Finance Docket No. 32760 ji/,̂ ,̂  

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMP ANV f i ' 
AND MISSOURI P.^CIFIC PAILROAD COMPANY 

- CONTROL MERGER ~ 
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC 

TRANSPORTATION COMPANY, ST LOUIS SOUTHWESTERN RAILWAY 
COMP.\NY, SPCSL CORP AND THE DENVER AND 

RIO GRANDE WESTERN RAILROAD COMPANY 

INTERNATIONAL PAPER COMPANY'S 
LIST OF PLEADINGS FILEO TO ^ \ T E 

Edward D Greenberg 
Andrew T Goodson 
GALLAND, KHARASCH, MORSE & 

GARFINKLE, P C 
1054 Thirty- First Street, N.W. 
Second Floor 
Washington, D C. 20007 
(2C2) 342-5200 

Attomeys for International Paper Company 



• 
t0 

• 
•* 

As of February 26, 1996, International Paper Company has filed the following documents in the 
Finance Docket 32760: 

I>fi£um£iil ]2fl£iiiii£ni 
Number 

Dale 

International Paper Company's First Interrogatories and IP-1 
Request for Documents to Burlington Northem Railroad 
Company 

12/26/95 

International Paper Company's First Interrogatories and IP-2 
Request for Documents to Applicants 

12/26/95 

Intemational Paper Company's Second Interrogatories and IP-3 
Request for Documents to Burlington Northern Railroad 
Company 

2/16/96 

International Paper Company's Second Interrogatories and IP-4 
Request for Documents to Applicants 

2/20/96 

Intemational Paper Company's List of Pleadings Filed IP-5 
to Date 

2/28,/96 

Intemational Paper Compan>''s Objections to Applicants IP-6 
First Set of Interrogatories and Requests for Production 
of Documents 

3/5/96 

Intemational Paper Company's List of Pleadings Filed IP-7 
to Date 

3/11/96 

Pursuant to Decision No 16 in Docket 32760, Intemational Paper will provide a copy of any 
pleading to any party of record upon request. 

rr, .y^'^y^) 1 t\ J 

/ V 7/ 7 A 
Edward D Greenberg 
Andrew T Goodson 
GALLANT), KHARASCH, MORSE & 
GARFINKLE, P C. 

1054 Thirty- First Street, N.W. 
Second Floor 
Washington, D C. 20007 
(202) 342-5200 

Attorneys for International Paper Company 



C E R T I F I C A T E OF SERVICE 

I hereby certify that on this 11th day of March, 1996, a copy ofthe foregoing Intemational 
Paper Company's List of Pleadings Filed was served, via first-class United States mail, postage 
prepaid, upon all parties of record listed in Decision No. 15, served February 16, 1996 in Finance 
Docket 32760. 

Stephen D. Alfers 
Alfers & Carver 
730 17th Street, Suite 340 
Denver, CO 80202 

John D Dallas 
Agencv' Engineer 
Industry Urban-Develop. 
Agency 
15651 East Stafford Streei 
P C. Box 7089 
City oflndustry, CA 91744 

Sue Ballenski 
Physical Resources 
P O. Box 25127 
Lakewood, CO 80225 

Jane T. Feldman 
Asst. Attomey General 
State of Colorado 
1525 Sherman Street, 5th Fl. 
Denver, CO 80203 

Kenton Forrest 
Secretar>' 
Intermountam Chapter 
Natl Railway Historical Soc 
Box 480181 Terminal Annex 
Denver. CO 80248 

Susan B Gerson 
J. Michael Cavanaugh 
Graham & James, LLP 
2000 M Street, N W. 
Suite 700 
Washmgton, D C. 20036 

Eric M. Hocky 
Gollatz, Griffin 8c Ewing 
213 West Mmer Sueet 
P C Box 796 
WestChestei, PA 9381-0796 

Russell S Jones, III 
Mountain Coal Company 
555 17th Street, 22nd Floor 
Denver, CO 80202 

WilUam R Knight 
Director-Fuel Services Dept. 
Wisconsin Power & Light Co 
P O Box 192 
222 W. Washmgton Avenue 
Madison, WI 53701-0192 

Dick Schlefelbein 
7801 Woodharbor Drive 
Fort Worth, TX 76179 

Anne D. Smith 
White & Case 
1747 Pennsylvania Ave., N.W. 
Washmgton, D C. 20006 

Richard H Streeter 
Barnes & Thornburg 
1401 Eye St., N.W., Suite 500 
Washington, D C. 20005 

D E. Thompson 
General Chairman 
Brotherhood of Locomotive 
Engineers 

414 Missoun Boulevard 
Scott City, MO 63780 

J. Tucker 
PO. Box 25181 
Arlington, VA 22202 

Steve Tucker 
President 
Denver and Rio Grande 
Westem 

Employees Labor Committee 
2048 J Road 
Fmita, CO 81521 

George T. Williamson 
Managing Director 
Port of Houston Authont>' 
P O. Box 2562 
111 E. Loop N. 
Houston, TX 77029 

Tami J. Yelhco 
Pueblo County Courthouse 
215 West 10th Street 
Pueblo, CO 81003 

John F C Luedke 
^506 
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Item No. 

Page Count 

Bp"-If 
2_ 

^ T/o?L_,vER fic LOFTUS 
WILUAM L . SLUVEM 
r . MICHAIIL LOFTUS 
DONAIXt O. AVEBY 
JOHN H. L E SEUH 
KELVIN J . DOWD 
BOBERT D.BOSENBEBO 
CHBISTOPHEB A. MILLS 
PHANK J . PEBOOLIZZI 
ANDBFW B. KCLESAR I I I 
PATRICIA E . KOLESAR 
EDWARD J . McANDREW* 

• Aoutmit ttl nonraTLVAinA OKLT 

ATTOHNETS AT LAW 

1884 SEVENTEENTH STREET, N. 

WASHINOTON, D. C. SOOOO 

March 11, 1996 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

In accordance w i t h the Board's Decision No. 17 i n the 
captioned proceeding, enclosed please fine' -̂ n o r i g i n a l and f i v e 
(5) copies of a C e r t i f i c a t e of Service wh.ich indicates t h a t 
service of a l i s t of a l l numbered pleadings snd discovery 
requests which have been f i l e d or served by yixas U t i l i t i e s 
E l e c t r i c Company was served upon a l l p a r t i e s of record i d e n t i f i e d 
i n Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosed. Kindly indicate receipt and t i ' xng by time-stamping 
t h i s extra copy and re t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

m 1 < m 

I— J - 1 . " If 

sine 

4/̂  
''..y.if 0.-tr..^rrl 

n H. LeSeur 
1^ Attorney f o r Texas U t i l i t i e s 
E l e c t r i c Company 

Enclosure 



gS^TIFIQATg QF ggRVICI 

I n accordance w i t h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union P a c i f i c Corporation, et a l . --

Control and Merger -- Southern Pac i f i c R a i l Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Texas U t i l i t i e s 

E l e c t r i c Company was served v i a f i r s t class mail, postage 

prepaid, upon a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 

17. 

P a t r i c i a E. Kolesar 
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Item No. 

1 

Offic t : (202) 371-•"500 

IY, WOOD & MASER, P.C. 

NO COUNSELORS AT LAW 

SUITE 750 

1100 NEW YORK AVENUE, N.W. 

WASHINSTON, D.C. 20005-3934 
^ ' i i c o u t t : (202) 371-0900 

March 11, 1996 

Via Hand Delivery 
Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 

Re: Finance Docket No. 32760, Union Pacific Corp., 
Control (SL Merger. Southern Pactfic Rail Corp.. et al. 

Dear Secretary Williams: 

Pursuant to Decision No. 17, enclosed for filing with the Board is an 
original and five (5) copies of the Certificate of Service of The National 
Incustrial Transportation Lej^ue C'NITL' 1 .;=»,rtifying that a copy of an index 
listing all numbered documents filed to dais: ĥ - the NITL has been mailed to all 
additional parties of record in this proceedinj:. 

fully submitted, 

y ^ < 

Nicholas JT DiMichael 
Frederic L. Wood 
Attorneys for The National Industrial 

Transportation League 

Enclosures 
0124/480 

i .:..-(C'..; 

Offictt of ihd Secretary 

(AH 1 2 1̂95 

r r i Fart of 
Public Re(»fd 



NITL-(? 

Index of Docuinents Filed With the 
Surface Transportation Board 

By The National Industrial Transportation League 
Finance Docket No. 32760 

Pocument Ng. 
NITL-1 

NITL-2 

r4ITL-3 

NITL-4 

NITL-5 

Patg riled 
8/22/95 

9/18/95 

9/21/95 

2/26/96 

3/4/96 

Pescriptign 
Request to be added to Service List 

Comments of The National Industrial 
Transportation League on Proposed 
Procedural Schedule 

Petition of The National Industrial 
Transportation League to Reopen 

Index of Documents Filed by The 
NITL pursuant to Decision No. 16. 

The National Industrial Transportation 
League's Objections to Applicants' 
First Set of Interrogatories and 
Requests for Production of Documents. 



CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing 
INDEX OF DOCUMENTS FILED BY THE NATIONAL INDUSTRIAL TRANSPORTATION 
LEAGUE has been served via first class mail, postage prepaid, on all additional 
parties of record in this proceeding on the 11th day of March, 1996. 

Elinor G. Brown 





j i t e m No. 

Page Count 

WILUAM L . SLOVER 
C. MICHAEL LOPTUS 
DONALD O. AVEBT 
JOHN H. L E SEUR 
KELVIN J DQWL 
ROBERT n . ROSEl<BERO 
CnRISTOPHER A. MILLS 
FRANK J . PEROOLIZ'21 
ANDREW B. KOLESAR I I I 
PATRICIA E . KOLESAR 
EDWARD J . McANDREW * 

• ADMimn IN prani(TLVA>iA om.T 

I L O V E R & L O F T U S 
ATTOHWETS AT LAW 

tS84 SEVENTEENTH STREET, N. W. 

WASHINOTON, D. C. 00009 

March 11, 1996 

6 ^0 9: 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street & C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern l a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

In accordance w i t h the Board's Decision No. 17 i n the 
captioned proceeding, enclosed please f i n d an o r i g i n a l and f i v e 
(5) copies of a C e r t i f i c a t e of Service which indxt.ci ".es t h a t 
service c t a l i s t of a l l numbered pleadings and dldcovery 
recjuests which have been f i l e d or served by Color̂ ĉV.- Springs 
U t i l i t i e s was served upon a l l p a r t i e s of record i c l e n : i f i e d i n 
Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosed. Kindly indicate receipt and f i l i n g by Lime-stamping 
t h i s extra copy and retu r n i n g i t to the bearer of t n i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sinqerei^y, 

nm^.^ 
m H. LeSeur 
Attorney f o r Colorado Springs 

U t i l i t i e s 

Enclosure 



CERTIFICATE QF SERVICE 

In accordance with the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pacific Corporation, et a l . --

Control and Merger -- Southern Pac i f i c R a i l Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

reoTjests which were f i l e d or served on behalf of Colorado Springs 

U t i l i t i e s was served v i a f i r s t class mail, postage prepaid, upon 

a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 17. 

•Ayi 

P a t r i c i a E. Kolesar 



3-11-96 



Item No. 

P^ge Count 

-JMLII: 
W I L L I A M L . S i L U v c n 
C. M I C H A E L L O F T U S 
D O N A L O O. A V E R T 
J O H N a . L E S E U R 
K E L V I N J . DOWD 
R O B E R T D . R O S E N B E R G 
C H R I S T O P H E R A . M I L L S 
PRANK J . P E R O O L I Z Z I 
ANDREW B . K O L E S A R H I 
P A T R I C I A E . K O L E S A R 
E D W A R D J . M C A K L . R S W * 

• ASMimo la rminsTLVAinA otar 

)VER & LOFTUS 
A T T O R N E Y S AT LAW 

1884 S E V E N T E E l f T H S T R E E T , N. M 

W A S H I N O T O N , D. C . 8 0 0 0 « 

March 11, 1996 

0 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Cas> Control Branch 
12tl-i Street & C o n s t i t u t i o n Avenue, N.W, 
Washington, D.C. 20423 

Re: F'nance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

In accordance wit h the Board'f U.-cision No. 17 i n the 
captioned proceeding, enclosed please fir-.d \n o r i g i n a l and f i v e 
(5) copies of a C e r t i f i c a t e of Service wir.'-.'i indicates thac 
service cf a l i s t of a l l numbered pleadin-^s and discovery 
requests which have been f i l e d cr served by Peabody Holding 
Company, Inc. was served upon a l l p a r t i e s of record i d e n t i f i e d i r 
Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosed. Kindly indicate receipt and f i l i n g by time-stamping 
t h i s extra copy and re t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

C'y.3 ot he y.-" *̂̂ ,y 

MAR.1.2 1996 

Enclot.'ure • V ' ̂ .rc'r' 

C. Michael Loftus 
An Attorney f o r Peabody Holding 
Company, Inc. 



CERTIFICATE OF SERVICE 

I n accordance w i t h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation, et a l . --

Control and Merger -- Southern Pacific Rail Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s t h a t on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Peabody Holding 

Company, Inc. was served v i a f i r s t class mail, postage prepaid, 

upon a l l p a r t i e s cf record i d e n t i f i e d i n Decision No. 17. 

P a t r i c i a E. Kol^'isar 
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Item No. 

P ?£ige Count - _, , 

Office: (202) 371-9500 

Ul NtLAN, CLEARY, WOOD & M A S E R , P.C. 

ATTORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1100 NEW YORK AVENUE. N.W. 
WASHINSTON, D.C. 20005-3934 1 ! -•> 

'y 
*t>^£u£o'tt\ l l^t^02) 37) 0900 

March II , 1996 
' yy: r-

Honorable Vemon A. Williams \ ; 
Secretary 
Surface Trxisportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 

Re: Finance Docket No. 32760, Union Pacific Corp., et al. 
Control & Merger. Southern Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Pursuant to Decision No. 17, enclosed for filing with the Board is an 
original and five (5) copies of the Certificate of Service of Cargill, Incorporated, 
("CARG") certifying that a copy of an index listing ail iiu»u'"»ered documents filed 
to date by Cargill has been mailed to all additional i>an es of record in this 
proceeding. 

Respectfully submitted. 

)hn K. Maser IH 
Attorney for Cargill, Incorporated 

Enclosures MAR I ? 1996 
1200/1^ 



CARG •? 

Index of Documents Filed With the 
Surface Transportation Board 

By Cargill, Incorporated 
Finance Docket No. 32760 

Document No. 

CARG-1 

CARG-2 

Pate Filgd 

1/11/96 

2/26/96 

Pgstription 
Notice of Intent to Participate 

Index of Documents filed by Cargill 
Pursuant to Decision No. 16. 



CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing 
INDEX OF DOCUMENTS FILED BY CARGILL, INCORPORATED, has been served via 
first class mail, postage prepaid, on all additional parties of record in this 
proceeding on the 11th day of March, 1996. 

^^i-Ay-L. />T ^firttivr^ 

Elinor G. Brown 
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Item No 

3> P̂ age Coun<: <-> . 6/6 

.EARY, WOOD & MASER, P.C. 

OFFICE; (202) 371-9500 

ATTORNEYS AND COUNSELURS AT LAW 

SUITE 750 
1100 NEW YORK AVENUE, N.W. 

WASHINGTON, D.C. 20005-3934 
TCIECPIEII: (202) 371-0900 

March 11, 1996 

Via Hand Delivery 
Honorable Vemon A. WiUiams 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 

Re: Finance Docket No. 32760, Union Pacific Corp., et al. 
Control & Merger. Southern Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Pursuant to Decision No. 17, enclosed for filing with the Board is an 
original and five (5) copies of the Certificate of Service of The Dow Chemical 
Company ("DOW") certifying that a copy Ci an index listing all numbered 
documents filed to date by Dow has been mailrd to all additional parties of record 
in this proceeding. 

Respectfully submitted. 

C " - t ? -.V h -̂ --• 

MAR 1 2 1996 
Nicholas J. DiMichael 
Jeffrey O. Moreno 
Attorneys for The Dow Chemical Company 

Enclosures. 
1700/020 



Index of Documents Filed With the 
Surface Transportation Board 
By DOW Chemical Company 

Finance Docket No. 32760 

PQCumgnt NQ. 

DOW-1 

DOW-2 

DOW-3 

DOW-4 

DOW-5 

Pate Fikd 
1/16/96 

1/26/96 

2/26/96 

3/4/96 

3/5/96 

Description 

Notice of Intent to Participate. 

First Set of Interrogatories and Request 
for Production of Documents of the 
Dow Chemical Company to Applicants 

Index of Documents filed by DOW 
pursuant to Decision No. 16. 

The Dow Chemical Company's 
Objections to Applicants' First Set of 
Interrogatories and Requests for 
Production of Documents. 

Notice to the Surface Transportation 
Board correcting number used on 
DOW-4. 



CERTIFICATE OF SERVICE 

I hereby certify that, pursuant to Decision No. 17, a copy of the foreeoine 
INDEX OF DOCUMENTS FILED liY THE DOW CHEMICAL COMPANY has been 
served via first class mail, postage prepaid, on all additional parties of record in 
this proceedmg on the Ilth day of March, 1996. 

Elinor G. Brown 
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."Item No, 

P^e Count « S ' 

( j y . f 

LEAKY, WOOD & MASER, P.C. 

OFFICE: (202) 371-9500 

A.TORNEYS AND COUNSELORS AT LAW 
SUITE 750 

1100 NFW YORK AVENUF, N.W. 
WASHIN(;TON, D.C. 20005-3934 

March 11, 1996 

TELECOPIER, (202) 371-0900 

Via Hand Delivery 
Honorable Vemon A. Williams 
Secretary 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington, D.C. 

Re: Fuiance Docket No. 32760, Union Pacific Corp., et al. 
Control & Merger. Southern Pacific Rail Corp.. et al. 

Dear Secretary Williaiiis: 

Pursuant to Decision No. 17, enclosed for filing with the Board is an 
original and five (5) copies of the Certificate of Service of Kennecott Utah 
Copper Corporation and Kennecott Energy Company ''"KENN") certifying that a 
copy of an index listing all numbered documents f»!-̂ d .o date by Kennecott has 
been mailed to all additional parties of record in this fi-;needing. 

Respectfully submitted. 

«4« 1 2 

John K. Maser III 
Jeffrey O. Moreno 
Attorneys for Kennecott Utah Copper 
Corporation and Kennecott Energy 
Company 

Enclosures 
3760/020 



KENN-7 

Index of Documents Filed With the 
Surface Transportation Board 

By Kennecott Utah Copper Corporation and 
Kennecott Energy Company 
Finance Docket No. 32760 

Pocument No. 
KENN-l 

KENN-2 

Pate Filed 
12/4/95 

1/16/96 

KENN-3 1/29/96 

KENN-4 

KENN-5 

2/26/96 

3/4/96 

KENN-6 3/5/96 

Description 

Notice of Intent to Participate 

First Set of Interrogatories and 
Requests for Production of Documents 
of Kennecott Utah Copper Corporation 
and Kennecott Energy Company to 
Applicants. 

First Set of Interrogatories and Request 
for Production of Documents of 
Kennecott Utah Copper Corporalion 
and Kennecott Energy Company to 
Burlington Northern Railroad 
Company and the Atchison,Topeka and 
Santa Fe Railway Company. 

Index of Documents filed by Kennecott 
pursuant to Decision No. 16. 

Kermeccott Utah Copper Corporation's 
and Kennecott Energy Company's 
Objections to Applicants' First Set of 
Interrogatories and Requests for 
Production of Documents. 

Notice to the Surface Transportation 
Noard correcting number used on 
Kennecott-5. 



CERTTFICATE OF SERVICE 

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing 
INDEX OF DOCUMENTS FILED BY KEN-NCOTT UTAH COPPER CORPORATION AND 
KENNECOTT ENERGY COMPANY has been served via first class mail, postage 
prepaid, on all additional parties of record in this proceeding on the 11th day of 
March, 1996. 

Elinor G. Brown 
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Item No. 

Count 
IQlfV-. 1\ 4:. -OVER 8c L O F T U S 
^ ATT-^HNETS AT uor 

C. MICHA.EL UJFTUS 
DONALO O . A V E B T 
.lOHN H. LK SEUH 
KELVIN J . OOWU 
ROBERT D.BOSENBERO 
CHRISTOPHEB A. MILLS 
FRANK J . PBttOOIIZZI 
ANDREW B. KOI.ESAR I I I 
PATRI'~IA E . KOLESAR 
EDWA.,0 J . McANDREW* 

• Aourmo IM KWiLVAinA OHLT 

SEVENTEENTH STREET, N. W. 

WASHINOTON, D. C. SOOOO 

March 11, 1996 

Y V V v 808 ?«7-*I70 

BY IIAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street i C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c Rail Corporation, et a l . 

Dear Mr. Secretary: 

In accordance wi t h the Board's Decision No. 17 i n chf-
captioned proce2d:.ng, enclosed please f i n d an or..tj'.nal and f i v t ; 
(5) copies of a C e r t i f i c a t e of Service which inda.crtes rhat 
setvice of a l i s t of a l l numbered pleadings and .1. -.covery 
requests which have been f i l e d or served by Wisconsin Public 
Service Corporation was served upon a l l p a r t i e s of record 
i d e n t i f i e d i n Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i * - atp of Service 
i s enclosed. Kindly indicate receipt and f i l i n g by time-stamping 
t h i s extra copy and r e t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Eihclosure 

Kelvin y Dowd 
An Attorney f o r V«i scons i n Public 
Servica Corporation 



CERTIFICATE OF SERVICE 

I n accordance wit h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation, et a l . 

Control and Merger -- .Southern Pacific R a i l Corporation, et a l . , 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Wisconsin Public 

Service Corporation was served v i a f i r s t class mail, postage 

prepaid, upon a l l p a r t i e s of record id'-.ntified i n Decision No. 

17. 

P a t r i c i a E. Kolesar 
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R & L O F T U S 
• .XJRNKTS AT LAW 

iaa4 SEVENTEENTH STREET. N. W. 

WASHINOTON, D. C. 80000 

March 11, 1996 

': •%%^ z\ 

BY HAND DELIVERY 

Honorable Vernon A. Williams 
Secretary 
Surface Transportation Board 
Case Control Branch 
12th Street i Co n s t i t u t i o n Avenue, N W 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c ^^^^ Corporafion. et . 

Dear Mr. Secretary: 

r^r.^tr.n^A ^" ̂ ='=°̂ '̂ ance with che Board's Decision No. 17 i n the 
^ t r ^ o o f f P^°^^^'^^"g' enclose! p l . -se f i n d an o r i g i n a l and f i v e 

s l r ^ i l l o t f l ^ r " r " ^ ^ ^ "^'^^ indicates tSat service of a l i s t of a l l numbered i;leadinas and disrov*:^r^ 

l l Z l l l i ; l l f , l 7 % . ' r % ' ' i ' ' ^ . ' ' ' ' " ' - ^ ^ ^ - - r c l Z l 7 a o River A u t n o r i t y and the C i t y of Austin, Texas was served upon a l l 
p a r t i e s of record i d e n t i f i e d i n Decision No. 17 

i s er closed' ^ J ^ J H I f ''̂ '̂  C e r t i f i c a t e of Service 
Jhis 1 x ? J f c o n v JnH^.'?^'^^^^ receipt and f i l i n g by time-stamping 
t n i s e x t r a copy and re t u r n i n g i t to the bearer of t h i s l e t t e r 

Thank you f o r your a t t e n t i o n to t h i s matter. 

Sincerely, 

C. Michael Loftus 
An Attorney f o r Lower Colorado River 
A u t h o r i t y and the C i t y of Austin, 
Texas 

Eiiclosure 



t 

CERTIFICATE OF SERVICg 

I n accordance wit h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union P a c i f i c Corp^p^f ̂  or,, ̂ t -

Control and Merger -- South«»rn P a c i f i r Rail Oor-poraticn. ^ f ^ ] , 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Lower Colorado 

River A u t h o r i t y and the City of Austin, Texas was served v i a 

f i r s t c l i s s mail, postage prepaid, upon a l l p a r t i e s of record 

i d e n t i f i e d i n Decision No. 17. 

P a t r i c i a E. Kolesar 
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BY HAND DELIVERY 

Honorable Vernon A. Willi?ms 
Secretary 
Surface Transportation Board 
Case ConTirol Branch 
12th Street & Co n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

Re: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- Control and Merger --
Southern P a c i f i c R a i l Corporation, et a l . 

Dear Mr. Secretary: 

In accordance w i t h the Board's Decision No. 17 i n the 
capt.'oned proceeding, enclosed pler.sc '.\nd an o r i g i n a l and f i v e 
(5) copies of a C e r t i f i c a t e of Service; --.hich iii.dicates t h a t 
service of a l i s t of a l l numbered plexr^vigs ard discovery 
requests which have been f i l e d or servr^cl by Commonwealth Edison 
Company was served upon a l l p a r t i e s of record i d e n t i f i e d i n 
Decision No. 17. 

An extra copy of t h i s l e t t e r and C e r t i f i c a t e of Service 
i s enclosi:d. Kindly indicate receipt ard f i l i n g by time-stamping 
t h i s extra copy and r e t u r n i n g i t to the bearer of t h i s l e t t e r . 

Thank you f o r your a t t e n t i o n t o t h i s matter. 

Sincerely, 

..... " - --cD 

MAR 1 2 1996 

Enclosure' ~—-"̂ ^̂  

1, 

Chris/opher'A. M i l l s 
An Attorney f o r Commonwealth Edison 
Company 

J 



CERTIFICATE OF SERVICE 

I n accordance wit h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union P a c i f i c Corporation, et a l . --

Control and Merger -- Southern P a c i f i c R a i l Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

requests which were f i l e d or served on behalf of Commonwealth 

Edison Company was served v i a f i r s t class mail, postage prepaid, 

upon a l l p a r t i e s of record i d e n t i f i e d i n Decision No. 17. 

P a t r i c i a E. Kolesar 
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BY HAND PELIVFRY 

VER & L O F T U S 
rt-TOBNETS AT LAW 

1884 SEVENTEENTH STREET, N. W 

WASHINOTON, D. C. 90009 

0 fcfz 
UiLt'C 

March 1 1 , 1996 

Honorabjo vernon A. Williams 
Secretaiy 
Surface Transportation Board 
Case Control Branch 

wf=^^'^^'f^^^ ^ C o n s t i t u t i o n Avenue, N.W. 
Washington, D.C. 20423 

R-̂: Finance Docket No. 32760, Union P a c i f i c Cor­
poration, et a l . -- c o n t r o l and Merger -
Southern P^nif.'^ o.^, o„̂ ^̂ „̂,,. • _ 

Dear Mr. Secretary: 

's:''^Ar~SiBr'S!iiyy&:--iy 
'^ssyyyi~i''^?^ss'^^' 
'-^,^y'si£s~^^jy{m^^ 

Thank you f o r your a t t e n t i o n to t h i s 

Sincerely, 

m a t t e r 

m t 2 1996 
C h r i M i l l s 
An Attorney f o r Entergy Services 
Inc., and i t s a f f i l i a t e s Arkansas 
Power & Light Company and Gu.U States 
U t i l i t i e s Company 

Enclosure 



CERTIFICATE OF SERVICE 

I n accordance wit h the Board's Decision No. 17 i n 

Finance Docket No. 32760, Union Pac i f i c Corporation, et a l . --

Control and Merger -- Southern Pacific R a i l Corporation, et a l . . 

the undersigned attorney hereby c e r t i f i e s that on the I l t h day of 

March, 1996, a l i s t of a l l numbered pleadings and discovery 

reqiiests which ware f i l e d or served on behalf of Entergy 

Services, Inc., and i t s a f f i l i a t e s Arkansas Power & Light Company 

and Gulf States U i i i l i t i e s Company was served v i a f i r s t class 

mail, postage prepaid, upon a l l p a r t i e s of record i d e n t i f i e d i n 

Decision No. 17. 

P a t r i c i a E. Kolesar 
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March 7, 1996 

y - %<^^^ 

VIA HAND DELIVERY 

The Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . -- Control and Merger 
Southern P a c i f i c Corporation, et a l . 

Dear Judge Nelson: 

In i t s Second Discovery Requests directed to Burlington 
Northern Railroad Company and The A t c h i T o p e k a and Santa Fe 
Railway Company ("BN/Santa Fe"), Kansas :. .y Southern sought the 
production of information and documents r e l a t i n g »-o studies 
conducted i n 1990 and 1991 by McKinsey & Company f o r Santa Fe or 
i t s then parent, Santa Fe Pacific Corporation. For the reasons 
o u t l i n e d below, BN/Santa Fe objected to the production ot t h i s 
m a t e r i a l . Kansas C i t y Southern ("KCS") has moved t o compel the 
production of these materials or, i n the a l t e r n a t i v e , seek 
issuance of a subpoena d i r e c t i n g McKinsey Company to produce 
them. These matters w i l l be considered at tomorrow's Discovery 
Conference. 

The materials at issue are documents and information 
produced i n the course of strategic deliberations undertaken by 
Santa Fe over s i x years ago. Any such documents r e l a t e d to t h i s 
work that might s t i l l e x i s t are too remoue to be of relevance to 
t h i s proceeding and are u n l i k e l y to lead to any admissible 
evidence. 

In r a i s i n g t h i s issue, Kansas City Southern seeks to 
r e l i t i g a t e an issue that you have already decided. I n December, 
you r e j e c t e d KCS's motion to cotrpel the Applicants i n t h i s 
proceeding to produce s t r a t e g i c and competitive analyses of 
another merger - i n that case the BN/Santa Fe merger. Although 
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proposed combination of UP fnd s F ^ f r ? ^ ' ^ ^ " ^ ^ ^ ^ t h e j the 

information. ^ ^ ^ -̂ ^̂ ^ any demonstrated need f o r the 

^> £̂'SB Ŝŷ ^^^ "̂̂ ''̂ irrt'' r--
T^l, ^ t h i s proceedina T/ wnicn i s not a • Ice's deDo<5-; h-I r̂ r, .- .f-^^^^c^cuxiig. !_/ As reJler^^aH i», 

documents on a l l of th.se stud J ^ ^ ^ " ^ ^ ^^^^ i n f o r m a t i o n ^ a n f 
whatsoever as t o how i f at an providing anv basis 
documents would be relevant t l r^^""^ °^ i n f o r m l t i o n or 
has asked BN/Santa tHnde^tate^reSr^'"^- ^^^^o^dingly, KCS riles ro loca^<^ aii .-v, "^'^eiuaKe an extensive sfA^y-^u ' 
without p r S v S L f i n f o r m a t i o n L f S L e ^ t s " 
burden on BN/San£a J ^ . " * ^ " ^o 3i.:,tify the imposition Sl suoh a 

f r a \ % ^ r p j L % ^ ^ ! •'^--e.s plan, or 

(attached as Exhibit of.' '° ^^^^Ponding to Regues? No. 27) 
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1990 to 1991 t im 

: f" fh%^ S j S r J S - T t e % - ^ , ™ - n t propo. 
d i f f e r e n t i r Z S a t f ^ - ™ " ^nd 1 9 9 r ^ a M i o n ? ^ • " ' ^ ' ^ 

. surface Vranl^or Nation lla?d";n%"^. K f S f ? ^ " ^ 

at.??ê î-v"rn̂ ^ x2a™n„ tSL~ -
issues c u r r e n t ! ; £ ^^^^ ^^^^^^"^ s t ructure i " ° f an 

information. ^ ^ ^ ^^^^ °f ^ny demonstrated need for the 

In addition Kc<:!'a 

Mr I c i ' . ^^ ^^^s proceedina i / ^ ' , ^ " i c h i s not a 

o " f t r° f y ^ ^ ^ ^ ^ l i ^ . ^ d ^ ^ ^ y ^ ^ ^ ^ o r . . a 
? o o K d ' « ^ ; ? ? and ^ o c S r d i n f to Mr " " " - c t u r i n 

i n v o l v i n g r i ^ K o a 1 r L \ l e % l | r " - ^ ° n Xou° Su l^ ' ^^h i "^^??^^ 
R- Ice , February 14 199? Deposition Transcriot o f r> •, 

page i35*'fi„ei2'î 3'''"KS'f-p-'- Jcr?̂sSc;rpt 
documents on a l l r^f t t ' ^ requests seek i n f o r ^ o f ^ 
whatsoever°a"s\'i studies without P r o i J ^ L ^ ^ ^ - ^ ^ - f ^ 
documents would be relevant ? i °^ ''̂ ^ informltiSn o? 
has asked BN/Santa '^^^^ Proceeding Aac-ri^^- . 
files to locatJ all ̂ h! ""^^^^ake an extensile sel nh "^^^^' 

."î 5Jn^n-i;;)l-i;̂ £-î ^^ 

lactaohed as E x h i b i t D) ! ^ (responding to Request No. 27) 



The Honorable Jerome Nelson 
March 7, 1996• 
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.ubpo^Sa^^s^SSfa^be'Sfer""" '° its motion for a 

Sincerely, 

Erika ^. Jones 

CC; Richard E. Weicher 
Restricted Service List 
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UNITED STATES OF AMERICA ^ M b i t A 

.INTERSTATE COMflERCE COMMISSION 

+ + + •• + 

DISCOVERY CONFERENCE 

IN THE MATTER OF: 

UNION PACIFIC CORPORATION, 
UNION PACIFIC RAILROAD CONPANY, 
and MISSOURI PACIFIC RAILROAD 

. COMPANY 

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION, 
SOLTHERN PACIFIC TRANSPORTATION* : 
COMPANY, ST. LOUIS, SOUTHWESTERN 
RAILWAY COMPANY, SPCSL CORP., : 
AND THE DENVER AND RIO GRANDE 
WESTERN RAILROAD COMPANY. 

Finance Docket 
No. 32760 

Wednesday, December 20, 1995 

Federal Energy Regulatory 
Commission 

Heating Room 3 
Second Floor 
888 F i r s t S tree t , N . F . 
Washington, D .C. 

The above-entit led matter came on f o r 
hear ing , pursuant to notice, at 9:00 a.m. 

BEFORE: 

THE HONORABLE JEROME NELSON 
Administrat ive Law Judge 

(202) 234-M33 

NEAL R. GROSS 
COURT REPOflTEHS ANO rHAHSatlBERS 

1323 RMOOe ISIANO AVENUE. N W 

WASHINGTON. 0 C. 20006 
(202) 2-U-AA33 
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200 

1. . 1 • I t seems t o me a whole c o l l a t e r a l inquiry i n t o some 

other proposal that fail e d , and I'm j u s t not going to 

* 3 get in: down that one. Now as to (c) , you want to use 

4 th i s case, Mr. Lubel, to f i n d out everything the 

5 applicants had co say i n the other merger? 

6 MR. LUBEL: No, no. We're saying that i f 

7 these applicants have studies or analysis of the 

8 competitive impact of the Burlington Northern/Santa Fe 

9 merger, we think that's f a i r game under the statements 

10 from the Commission that I mentioned at the beginning 

11 of t h i s . 

12 JUDGE NELSON: I'm going to deny that 

13 
i 

one. Too f a r a f i e l d . 14(a), seems to me, r i g h t i n 

the ballpark, and we're back to the question of the 

15 p r i v i l e g e . Is there a question here? 

16 MR. MILLS: May I inquire about 14(a)? 

17 JUDGE NELSON: Haven't ruled on 14(a), 

18 MR. MILLS: Oh, you haven't? 

19 JUDGE NELSON: No, s i r . Doesn't 14(a) get 

20 you i n the same privilege question that we discussed 

21 before? 

22 MR. ROACH: I think 14(a) i s j u s t the 

23 U.P.-S.P. merger, and as to that, I think we discussed 

24 

> 
25 

i t i n connection with 4(a). 24 

> 
25 JUDGE NELSON: Let me see i f I understand 

NEAL R. GROSS 
COURT REPORTER? ANO TRANSCRIBERS 

1323 RMOOE ISLAND AVENUE. N W. 

(202) 234-M33 WASHINGTON. 0 C 20005 (joj) 2344433 
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INTERSTATE COMNERCE COMMISSION ^ . -

DECISION J SERVICE DATE | • 

Finance Docket Ho. 30,OOoV APR 27 19B1 

UNION PACIFIC CORPORATION AWD ONION PACIFIC RAILROAD OOMPANY 
- CONTROL - MISSOURI PACIFIC CORPORATION AND MISSOURI 

PACIFIC RAILROAD COMPANY — • -

DECISION ON DISCOVERY APPEALS . 

Decided: April 22. 1981 

On March 10, 1S81, Southem Pacif ic Tranaportation 
rompany and ins a f f i l i a t e St. Louis Southwestern Railway 
Company ( c o l l e c t i v e l y SPT) f i l e d Interlocutory appeals to 
f o u r ru l ings <,t Administrative Law Judge Paul Cross denyln^f 
various SPT discovery requests. Applicants ( c o l l e c t i v e l y 
UP) replied cn March 12, 1981. Our Jur isdic t ion to hear 
t h i s appeal was established In the decision served 
October 15, 1980 I n t h i s proceeding. 

SPT has appealed the following four specif ic ru l ings 
.nade on March 3, 1981: 

(1) den ia l of SPT's oral motion to compel production of 
pre-1979 documents, per ta ining to In t ema l discussions or 
analyses of,^the p o s s i b i l i t y or de s i r ab i l i t y of a Union 
Paclf I c /Mlssour l ^Pacific consolidation; 

(2) denia l of SPT's oral notldn^to'•compel'production of 
ce r t a in studies prepared pr ior to consideration of- the Onion 
P a c l f I c / M l f s o u r l Pac i f i c consolidations by the Onion P a c i f i c 
board of d i r e c t o r s ; 

(3) denial of SPT's Motion to Compel Anewers to 
In ter rogator ies and Production of Documents (SPT-19) dated 
February 2, 1981; and 

CO denial of SPT's Motion to Compel Production ol" 
Requested Data and Documents (SPT-20) dated February 6, 
1981. 

We w i l l address each request In t u m . 

Oral Motion to Compel Production 
of pre-1979 Documents 

By ora l motion on March 3, 1981, SPT sought production 
or In t e rna l discussions or analyses by Union Pac i f ic s t a f f 

} / Fir.braces F.D. No. 30,000 (Sub-Nos. 1-10, 11-17) and 
l io: i . MC-H'-lU'ma and MC-P-111U9. 



Finance Oockec No. 30,0C0 

or the poss ibi l i ty or desirability of a Union Pac i f i c / 
Mlasourl Pac i f i c consolidation. The Judge denied the 
action. 

."iPT based i t s request on the alleged representation of 
applicants' coun.sel that no such discussions had taken place 
prior to January 1, 1979.V In reliance upon this 
representation SPT states that It restricted t.he scope of 
Its iiiscovery to the time period after January 1, 1979. 

'.'l̂ or. cross examination of Mr. Ul l l laa S. Cook on 
'•••.••ch ly f i l . I t was discovered that, while discussions of 
thit pre.'.Hfit ;,roposal of consolidation of Union Pacflc and 
Missouri Pac i f ic had coiwEenced In 1979, thc possibility of 
such a consolidation liad been considered uuch earl ier . On 
at least two prior occasions Missouri Pacific had approached 
Union Pacflc on the possibility of a merger and Union 
Pactric had concluded that I t was not the right time to 
pursue auch a consolIdat lon .£ / 

Upon learning of these pre-1979 contacts, counsel for 
SPT -noved for production of documents related to considera­
tion of t.'ie ear l i er proposals. SPT now argues that I t was 
Imoroper Cor the Judge to deny Lzs motion. 

Applicants argue In reply that the earlier considera­
tion of possible mergers is irrelevant to consideration of 
the proposed transaction which was not negotiated until late 
1979- Moreover, applicants find "specious" SPT's allegation 
that I t was misled by the representation that no negotia­
tions occurred prior to January 1, 1979.V Applicants 
allege that a l l railroads have studied restructuring possi­
b i l i t i e s in recent years, especially after the Railroad 
Revltalization and Regulatory Reform Act of 1976 (the iR 
Act). 

£ / ry le t ter dated October 2, 1980, counsel for applicants 
stated: 

T^^ ci- ij period i;ovet*n̂ ng a l i searches and production 
'v^li r^'":ary 1, to . . . date In this 

cci:;et; t.' :i, .•»•?,-. i l ea nts .now state . . . that no discussions -
cii.'t-r I • tw :.: jf;'icers o;" the applicants or among officers 
(.f r.r.y ' .ni lVI. 'MHI stvpl'..c.tn-. ~ pertaining to the transaction-* 
tiiat a:'K n.ie subject of the abcve proceedings occurred prior 
f.o January 1 , 1979. 

£/ Transcript p. 267-269. 

V Applicant* c i te 'ent lanî uage cf the letter of October 2, 
lyOC .'in-.f.lnti trat there v.er« .ic Internal dl.tcusslons prior 
to Januinry i , iv79, "vercalr.l.ag to the transactions that are 
I t s cu.' .i-ct t.icsc- proceeiintis." 
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Discussion of DOSSIKI 
"nd Missouri Paclfirp^J°;%""«oi"«tlon of Onion Pacific 
pertain to the development l r I J *«hnlcally may not 
proposal before us. - Non^th^f-^' "Pecific consolidation 
With the same partner 2 52!^".' ^^"^"eratlon of aejg" 
the actual consolidation I t ^ L t ^ t " ' ' ^ " ^ ' ^ p r d / ^ ^ 
provided background fo? negot!f?lA^"?^ necessarily 
Discovery of documents relfted t o 5 ^ " * ^ Proposal, 
analyses may very well l!«rf ̂  , discussions cr 
relevant to%he'L,i:L\l^%*^. ̂°,„̂ "f̂ ff̂  evSence 
ir.terest In this proceeding ^ r ' l ^ f °^ '̂ e public 
«x.oected b e n e f i t s o f 

of a Onion Pac l f l c /Ml8sour lpfc i f ; i ™ ^ ( . r . * * " ^ ~ » ' l l U y 
have been granted. We win « r ^ t thf^r"^^?*^^°n ahould 
discovery of such material t f ^ ! l^^ appeal, but l i a u 
1. i976 Materl2l^Mor t o 1 h 2 t S * i r r ' ° ^ '^ter J^u^p^ 
relevant m this prSceedlng.5/ ^ ''^ote to b, ^ 

Oral Motion to Compel 
Production of Certaln%«...x.-, 

Of cer?:in^%^^"L"s^ on.;;tenuri*c':^,o^rr^\''' - ^ ^ ' - c e 
Union Paci f ic prior tS'^coJsJJSatlon th^'''" Prepared by 
by U s board of directors? SPr 2wue,^"i,^f conaolidations 
relevant to the developaent of the^nr«n^*M studies are 
Should be produced Whii- Proposed transaction anri 

this proceeding. subject to discovery in 

The Judge denied SPT's motion. 

January l , 1976 studies spicmcaUy^dei^fn ''^'^'^ 
! : i f f^f : - l_Pacir Should Ce i fde"i iLSaTle ' lo ' ' s"?.7 / 

êrL"cr?ir:f"f.:̂ î ::;L̂ : ô̂'̂ĥiR̂S"* ĵ ^̂  r-" 
transcript page 273. 
6 
_ / Transcript p. 315-316 and 818-819. 

^U.er tharS[ss°Su"Jr 'paf??n! - ' - i a l for 

- 3 -
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r«'*fM««!^*S''^^*^*"'* material not related specif ical ly 
to hissourl Pac i f i c may be sensitive and need not be 
revealed in this proceeding. 

SPT's ii:otlon should ĥ ive been granted to thc extent 
desc.-lbed above. SPT's appeal l,s granted. 

Motion to Cocjpel Production of 
Requested Data and Documents (SPT-20) 

SPT-20 was r i led on February 6, 198I. In this motion 
b l i soujiht orders compelling applicants to respond to, and' 

..to produce, the documents requested In several outstandlni-
discovery req-jests. Some of the Items remained In dispute 
at the commencement of hearings on March 3, 1981, when the 
Judye denied the motion. We wlH address each item raised' 
In SPT's appeal. 

SPT F i r s t Set of Interrogatories. Requests 12 and 
_ / The.se requests deal with material submitted to or 

iir.ci\ In a.ny presentation made to the various boards of 
directors of applicants. Applicants edlege In their reply 
thnt thoy have produced a l l materials covered by these 
requests. Accordingly, SPT's appeal with regard to these 
requests is moot. 

SPT Request for Drafts of Verified Statements: By 
let ter dated January 27, 1981, counsel for SPT requested a 
copy or tne I n i t i a l drafts of each verified statement for 
each witness sponsored by applicants, since a l l of the 
applicants' top officers and policy witnesses have no 
underlying work papers supporting their testimony. In this 
context, SPT alleges, the drafts are necessary for adequate 
cross examlni t lcn of these witnesses . V 

In reply applicants cite the decision In this 
proceeding se.-ved Deceaber 10, 1980,In which draft verified 
state-^ents were dsnie.i th- Missouri-Kansas-Texas Railroad 
Coraptnv. d-;i!«.lon in Finance Docket No. 28799 
•; Cub-No. 1) , . Louis ."o ;thwe3tern Hallway Company -
rurahafe '. Pcrtion) (not ijrinted) (October 12. iq7Q) h-.r..in,-
diiioovery v̂ r draft verified statenents. 

/ "12. lOenc.fy and irod ice a l l docvsents iubml*-ted to th! 
"Soard of Directors of each applicant herein referring cr 
r'^la-.ine; tht. 1. .̂nsiic .ion proposed herei.-i." 

"13- I d e r : I f y ar.d wroduce a l l docuinents used in 
connection wlch any presentation nade to the Poard of 
I'irectorc of 'ia-.-.:. applicant herein concerning the prooosed 
transaction." 

\ f f;iie reTui.st I'i denied S?? seeks, "at the very least," 
Ihat the Ju.:ge- ccnc^c* -n in carera ln^pectlon tr, determine 
whe',!v;" tiio f1r'-.''ti snoi'if* be orotected. Tne request for In 
came!ra lii."!p*?ction wli i r.e dlscussevi Infra. 
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by the'^effnlsrif'^J b T i n ~ « ? o m e l J * ' J " - I t t e n originally 
by the interaction of^tSe " J n e s ^ L i d th^f-?*'^ ^^'^""^ 
i t t o r r e " ^ IndlcatJJ: o^'?he"pr"Sces's'%o"n':::d''by Jhe'"'" 
attorney In preparation for lltlKatlon and desZrv-
.orotectlon under the work product do«r^J lerSnir.^ 
Stares v. Nobles. 122 U ^ So /Vo^x— ^tlten 

^^^^Zior,-!iH:s: 195, 5i"ii d m l ^̂ ^̂ ' ^̂ iii£l2san 

TtTt^TrtlT. °' up^rtL"'LbmItt%d'°" 

The Judge did not abuse his discretion in Amn„tn„ 

wui°S4 rnjd"'' ̂ ''̂ '̂  "•''̂  vi?;f̂"ed':̂â "̂L̂ :̂ 
Appendix A. I t ca l l s for production of " f corresL^^I^*' ^" 
a,.d other materials exchanged between an! amoŜ  the t o ^ 
Tonf^"^! Officers within each of the t h r e r S r l e r ^ 
applicants and their respective parent organizations 
looea^^{^t^'!?e P'-oPO-̂ d transactions. SPT states ^ U s 
nh?«ti ^^'^^'^^^ purpose of these discovery requests was tc 
bJ t h « documents or correspondence SMt to or received 
by these executives. SPT cites the lack of anv 
an^?["'?«. '*^* evolution of tSe verlJieS s L t e L n L ' ^ o r ^ * ' ' ' 
applicants' executives as Justifying the need for dlscoverv 
ot these Items. SPT alleges that compliance witn 

•̂equest would require a search only of the f l l i s of aeven 
top executives of applicants. 

In reply applicants offer the following points. F irs t 
- wr^''"!?'^^ extremely broad. Second, SPT has allegedJC 
P L I ? ? ^ ^ ^ ° * ' ° ^ " * 5 applicants with regard t^ UnloS 
Pac i f i c ' s proposed acquisitions of both Missouri Pacif ic ann 
western P a c i f i c . £ 0 / Third, applicants allege that ^ 
compliance with S F T ' S request would require a search of the 

forth L ' ^ r " " ^ " ' "̂̂ "̂̂ '̂ "e the vlce-presJdeJts ' sec lortn in the request. 

Thoi'verified statements with which SPT is concerued 
were f i l ed along with the primary applications In thes­
i s / Requests 15 and 16 of SPT's First Set or Discovery 
Requests called for "all documents which refer or relate to 
-he possible acquisition or control of MP (and WP) by UP or 
merger or consolidation of UP and MP (or WP)." See also 
requests 12 and 13 (documents used in connection with 
presentation to applicants' Boards of Directors re!cardirj« 
tlie transactions) and Request 21 (documents generated by UK 
Mn review of the business or property .if 

MP and WP) in SPT's F irs t Set of Interrogatories and 
Requests for Production. 

- 5 -
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I'l •••Nlln''.s nn .'September 15, 1980. The statenents have been 
avriii;\hle to SPT for 6 months. Additionally, SPT has 
discovered numerous documents related to consideration of 
the proposed consolldatl<^ .i by applicants' witnesses pursuant 
to Its other discovery requests. While appllcanta did not 
keep files by Individual witnesses, they did categorize 
working papers and material by subject matter and an 
exten.Tive index in this form was made available to SPT. _W 

We do not h'jlieve further discovery Is neceaaary to 
allow SPT to cross exaulne applicants' witnesses 
ef fect ively . The Judge was within his discretion to deny 
tne •action and the appeal wi l l be denied. 

Motion to Compel Answers to Interrogatories and 
the Production of Documents (SPT-19) 

SPT-19 v/as f i l ed on February 2, 1981. In Its motion 
."JPT sought orders compelling production of a number of 
di:!pated documents as well as answers to described 
Interrogatories. The motion was denied by the Judge on 
March 's, 1981. We wil l address each Item raised In SPT's 
appeal. 

Specif ic Documents: Since the time SPT-19 was f i led 
applicants iiave produced a number of documents to SPT. 
There remain 58 docusients which have not been produced. 

I r denying SPT's motion to produce these documents, the 
Judye cited the reasoning set forth by applicants In th^tlr 
reply to the motion. 

Applicants rely on three grounds to Justify their 
wlthiioldlnc of the remaining documents: (1) attorney-client 
prlvi l f jce , (2) the work product doctrine, and (3) 
iMir.I" Idotit Val I ty . 

Ti!e .'l.-^.jutod documents Include 11 for which the 
anuorney oi.ienc prlveleae Is Invoked to preclude 

Transcript, .Tanuary 6 1981. page 121-25-

-2^ -• • » Tents ^re described by affidavits of counsel 
^JHicii'are Attachiiients F. 0 and H to Uf-UZ, applicants' repl / 
to SPT-19. Sixty-two Gocuments are described. Three were 
ordered produced by the Judge on March 3, 1981 (F-16 and 3", 
and C - ' i and one (F-53) has si.nce been voluntarily produced 
hy applicants. See UP-57, Applicants' Reply to 
Interlocutory Appeal, at page 22. footnote 1. Document G-2 
wa.'. ordered produced cy the Judge after counsel for MP 
vo1unt..>crert to mfke it availaole. See Transcript page 230. 

' ' 'rr;iii:;r r-Ipt ,>t(̂ e iVl . 

- 6 -
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discovery.I'l/ Th- ^ 

protect ''0-^ocu«ents° 32''o?**whLh°'''''^"? ^ to 
attorney-client privilege Included under 
^ithout the attorneV-cllfnT- . ^ f "'̂ ''̂  product doctrine 
8 aocu^uents.r^ ^Sucan^r^o^rf^^^*.^ to pJStect 
•''"̂ •iment.-! berrause of t;!elJ r« "Withhold u *"̂ °'=*<=t 

w^5^r=-T"."/^l^iJ.• ^O-M. i,.,, 
15 
— / Documents P - l - l l 14 ie , 
and H-2-1. ^5, 17-21. 30-33, 35. 18-52; c - l ; 

i f / Documents P-12. 13 and 25-29. 

~ Docmcnts F-22-28. 52, 51 and 55;v'and H-5. 

Documents F-22-28, and 52; and H-5. 

Documents F-5I, 55, 

- ^ -"""""^ "'̂ '̂̂•̂  Practice. 316 I.c.C. 603 ( m « „ . 

7 -
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-roti-^cU'^TaSil^^^^^ af f idavi t , 
"'c.ii-ents involved. I t aoDeiS ^1?*!*^^ ^f the 
r.-l.-.te to the preparatlon'^'^mL^'^L"?^"''!* 'hat they 
'|.,.Mc.tt.l.„. in this pror^Adini a^ 'he 

^ "othi/rto''i;?̂ -, j;: p'riJijig;'?̂ ;̂* °' ^̂̂^ 
dlscoJJry'o^'thoie U e m f an '^^' ."""t lon in denying 
client privi lege? allegedly protected by the attorney 

'̂̂ ^ ?he Wo.-'k Product Doctrine. 

JZA 7 ^ ^ : . ^ii2£2.i,^' 592 whe.-e the Supreme Court cl^e 
C^lueratTon'^l'i ' l ' . '^^^^ .•^"Ponsibllity, Ethical 

l £ / tilcionan V. Taylor. 329 U.S. I95 ( I9I7 ) . 

THatlsf T ^ F ^ / - ^^2£an. 39? F.2d 686. 693 (10th C l r . 1968) 
a^mfn^' rr^*-'*'''^^ P-oceedings); Upjohn, supra 

• j ^ - — • -nfoj . (decision served December lo. 



Ooo 

with conforming our rules and procedures as nearly a-
possible to tho.ne In use In the courts of the ">ittcd%taf,.. 
Qeneral Ruloa nf Practice. 316 I . c . C . 603. 6l'; (I97»ii 
•niere Is no rcn.<»on ti.c work profj.jct -loctrlnc ;u,.)iil,i ui,, 
apply to Commission proceedings, .ano we see no need tor LI.. . 
dire consequences predicted by SPT to flow from its 
ln^^n^ohi°"^A r"°Sr*''' f ° l l ° ' ' i"« 'he Supreme Court's exanvie 
m U £ ^ _ , 66 L . E d , at 591, we wi l l not "lay down a iroad 
ru.e or series of rules to -overn a l l conceivable future 
•juestlons" In the area of privilege. The work oroduct 
doctlne oan be applied on a case by case Uasls 'in Co«jal3«i.... 
prococvllngs. 

The documents withheld by applicants pursuant the 
work product doctrine appear properly withheld, one 
document (F-17) refects th? legal opinions of applicants' 
counsel. Tlie remaining documents are suiumarles of speci -«c 
Shippers' volumes which do not appear necessary to SPT's ' 
case In light of the voluminous materials otherwise ::rov (j. ' 
regarding t r a f f i c . .-rov.u,.. 

The Judge iJld not abuse his discretion reijardlm- i.iir,- . 
items p.-otected by the work product doctrine. 

(3) Confidentiality. 

Confidential business information Is not •llscovrai.'.-
unless the relevancy of the Information Is sufriciont to 
outweigh I t s commercial sensit ivity. Confidential hue i n c s 
natters are s imilar to trade secrets and the court.-s are 
loath to order their disclosure absent a clear s h o w ' . o r 
iLvnediate need for the Inforr.iatlon requested, Duplan Cor-. 
V. Derrlng Ml l l lk ln . Inc . . 397 F. Supp. 1116. I1S5 O . S . C . 
1975). The Duplan court went on to say "[o]nce the [trao.» 
secrets] privilege is asserted . . . the party seeking 
discovery must make a clear showing that the documents are 
relevant to the Issues involved In the l i t igat ion. Tn 
doubtful situations production wi l l not be ordered." 39/ 
P. Supp. at 1185, emphasis in original. 

•SPT In its appeal does not address the speslfl--
relevance of the confidential documents withheld. : i.t-.̂ '-. i 
i t argues that applicants should have the burden o.*" .;ii..w'. , 
thc need for protection of the documents undsr I9 C . F . ? 
1100.55(c) 

^ / SPT seems to argue that Requests 12 and 13 an.i I "2 
or i ts F i r s t Set of Interrogatories require produ.:t; .i-,. 
These ite.-ns seem unrelated to confidentiality. . : > ; 2 
and 13 are discussed, .supra. 

_ o _ 
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We disagree. The detenalnatlnn of wh r̂.h r̂ or rtttt. 
allow orr require iliaroverv of mnfirt^nM^^ naterial rcouir— 
a balancing of" Interest. While SPT's discovery of tne"""^ 
withheld UP docuraetits iHfiv'hiiv^ hfA.n ..liiKrifl <o e i ther~ 
tact ical or commercial r.ensc. It ooes not appear necessary 

n l i g h t liC the m a f f r l a L s alroarty ma.l> i jv f^l l . lh le to 5 / 

Confidential material related tn sf'tr.l ..ir 
netjotlations cxeariy should not be discoverable ir .iriivr tu 
encourage private settletient of dlsoute.s. See Reichep^acTT" 
V. ^'fflith. b28 P. 2d. 1072 (5th Clr . 1976). 

The Judge <Ild not abuse his tii.-.cretlon in 'lenylri,; tlif 
motion regardint; co.ifiduntlal tiocumcnt.t. 

(1) In camera Inspection. 

SPT has requested generally that a i l documents wlthhclu 
by applicants be subject to an ^ ca.Tiera Inspection tc 
determine whether applicant's characterization of the 
docunents Is correct and whether the documents ahoul 1 ;>#> 
protected. V/hlle in camera inspection is occasionally H 
useful tool, we do not believe It is necessary for t.-udc 
d.icuraents. Applicants have provided a swom description .-j,-
each withheld tiocument and both parties liave thorouL,hly 
argued the issues related to their discovery l:i raorions, 
appeals and replies. Thi.- is sufficient infer:iHtLo'i i-i 
determine the discoverability of the disputed Uocuiients 
without an in camera inspection. See Dura Corporation v. 
Milwaukee Rydraulic Products. Inc . . 37 P.R.D. I470 (19*^5). 

Moreover, an inspection places, an additional burden 
upon the Commls.'i ion' s resources in this procee I'.n^ whir - i .-
not Justified by the circumstances. This pro.:..-e.!inc '•'. 
Ijovorncd by the strict time limits of I9 iJ..S.i". l l j t t j ; 
additional adjudicative burdens, which may affe-ic th.j 
schedule of heari.igs. wil l not be placed on I'.oniniss loi 
resources without t̂ ood cause. 

In l iyht of ths :naterlr.l already dlscnver-j<l in tula 
proceetilng. tl:e sworn desorloclon by appllcar-.t.x of tlie 
withheld docur.ents, 'he dlscernable relation of the 
docuxne.nr.s to Che va.-ions privileges cl.ilined. ur;,l the 
alternative sources for much of the protectetl infoiTnit<or. 
(such aS t r a f f i c st-dies), the Judge uld not aousc hi;, 
dlscret' . i . an-.i tr,5 appeal Is denied with respect tn i..y, i:" 
t ie specif ic uocure.its. 

^5/ SPT alleges that an inconsistency exists regarding the 
production cf docu.̂ ent 0-2 a.nd the withholding; of othor 
"locu/nents. w-? C'.nd no inconsistency since "'.ocuweri: 0-2 ..as 
voluntarily prod'icsu applicants after discussion '.ith in*-
„':idge. transclpt r-aoS '30, and with certain cor filter:'! a l 
material ina.«!k».>.l. -ran.sorlpt page 15';Ii-'J-

- 10 
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UP- i T T l T j ":fi''ri"!^u'° °"^L" Possible Mergers I n v o i ^ 
u£. in oPT sought an order compelling appllcanta • 
response |g Request 17 of SPT's First Set of DlscSverr 

^ ^ ^ I renews.its request on appeal, alleging 
ri'tinoin'^^r''''^ °^ Pacific's plans regarding othe?* 
railroads is necessary to allow SPT to present the antitrust 
issues Involved In this proceeding. -ncicrust 

r.^.. Applicants argue that, by definition, this request 
i t ^ ^ r L " " outside the scope of this proceeding and 
o!n,ifn "relevant to the subject iat ter of the 
? f n n ^ . P x ° " * ' ^ ^ " 8 " ""̂ ^ meaning of I9 C.P.R. ° 

I . , ^l"^ statea that this argument by UP is Inconsistent 
with what Union Paci f ic a-gued In support of Its Motion for 
Uii;inIssal In Southern Pacific Transportation Company v 
Union Pacif ic Corporation. Civ i l Action Wo. Mn-ĝ H '̂̂ ^Rp 
' 9 8 0 ' 2 ^ / " ^ ° ^ California, f i led November 25, 

respond that there Is no Justif ication for 
SPT s attempt to bootstrap support for its discovery request 
in this proceeding by reference to Its District Court 
.antitrust action against applicants. The antitrust action 
l ike this proceeding, addresses the proposed consolidation ' 
or Union P a c i f i c , Missouri Pacific and Western Paci f ic I t 
coes not address the potential acquisition of some other 
railroad company. 

SPT makes no effort to show how the information 
requested would support its allegations of monopolization 
partlcular.ly regarding carriers other than those Involved'in 
th-s proceeding, since no discussions of these possible 
consolidations ever reached the point of negotiations.28/ 
Moreover, any consolidation of other carriers would require 
Commission approval, and in the proceeding to obtain such 
approval the Commission would carefully review the 
transaction to determine its competitive effect. 

To the extent the request indirectly seeks information 
about how the proposed consolidations might weaken other 
carr iers Cso that those carriers were susceptible to 
takeover), the Commission and the parties have already 
endeavored to obtain more direct and probative evidence. 
Indeed the Commission's Intent to focus on the impact of the 

26 
/ "1-7. Identify and p.-oduce a l l documents referring and 

relating to the possible acquisition of control by UP or 
merger or consolidation with UP of a.ny other railroad 
company or company owning or controlling a railroad 
company. As used in this interrogatory the term "UP" refers 
to Union Pacif ic Railroad Company or its parent subsidiary." 

• UP argued that matters raised in the District Court 
ant i trust ..iroceeding were ».ithin the primary and exclusive 
Jurisdiction of the Comnission and should be considered In 
this proceeding. 

£ f / Transcript pa^es 265-9-

11 -
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m ' ^ T T r a r ' ' r r o r ^ K ° " ° " ^o-Petl t lon among carr iers has been 
mi<i<; .:loar from the very f i r s t decisions in th i s oroceedin* 
:-<it: .locl.-Tlon of August 25, 1980. T?ius i f the prSoos^ *" 
acM..l..ltlons were found, l i k e l y to monopolize ^ h H ^ n ^ o n -
t lnon ta l movement of f r e i g h t , the Commission would c a r e f u l l y 
.:x:x.:.l,.... th... t ransact ion to determine whether there Is any 
co.jfiterbalanclns public Interest . See McLean Trucking Co 
V. United States , 321 U.S. 67 (1911). Should t S c S l s l T o n 
approve tne t ransact ion despite any perceived i-onopollza-
t -on , thc app l i can t s ' consummation of the transaction a., 
approved by the Commission would be exempt from the ooera-
t l o n of the a n t i t r u s t laws. See 19 U.S.C. 1131U-) 1 ^ 
Hinneapolis t S t . L . Ry. Co. 7:~nni».>H 36l U ^ i 7 - i 
U9'>9). reh. den. j 6 l U.sT?15 (1960). ^^3 

In making I t s Inquiry on the competitive e f f e " t of a 
t ransact ion, the Commission focuses I t s a t tent ion on the 
p a r t i c u l a r t ransact ion In Issue. The f ac t that Union 
p a c i f i c may have considered other possible transactions is 
not i l k e l y to ass i s t the Commission I n determining the 
e f f e c t of the transaction ul t imately proposed. The dis 
covery request seeks documents not relevant to the subiect 
na t te r of th i s proceeding and, therefore. Is not proper 
discovery under 19 C.F.R. 1100.55(a).^5/ v 'vper 

Tlie Judge d id not abuse his discret ion In denylnit t h i s 
motion, and the appeal is denied. ^ 

£ £ / The Jud^e d id allow cr^ss e.\aniiiation on these ma.tter8. 

2£ / "18. I d e n t i f y each cOTjaunication, Meeting, conference 
discussl.->n, cr telephone ccnversctlon wherein the poss ib le ' 
or propo&ed Qe:'ger. consclIdatlon cr control, of UP, HP 
and/or WP was dlccus£-:d ty any o f f i c e r cr employee'of 
appl icants . For each .'uch discussion state: -a) the 
pa r t i c ipan t s ; ('o) che ia.fr anti tim..- of discussion; (c) t.he 
subject cf the discussion; ar.d (d) a descript ion or summary 
o!" the c- iter.To of t.;e (Il.scussion." 

12 -
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communication. r.8ardl.« Is" S . o ^ w . S « „ . 

comply"™ J h f ^ "".ordinary dlfrioi l t , of 

docuoenta cono.ml,^ Onion "sSiJrrif,,;',' <«• All 

P"r,iiTJt:'r5.i:iiiz^i^^ 
detemlne the stat™ of CNW aTi^fMiLr""*'"' ^° ~~ 

s=^i;t%d-":id\t^'„ir»fd%« 
ooordlnatM o p . r . t L J . . S J " I r ^ S s . r S ^ a n . ^ S S i " 

zi„r.tTi'y'" """t5"?'i[;ji,»sr 

memorlallzinit meet i^ , * Personal opinions or 

preparation of materials related to't^Lpf^ceedlng. 

! £ / SPT defines "relationship" as: 

(a) Ownership or purchase by U? of stock of CNW-

sto"lk"o\'''cN°^;^^'-'=''"'' ^Pp' i -n^ Of the 

ionn?"^"" °^ applicant to purchase or otherwise 

as%%̂jr%f̂"Lrkin̂d̂̂>''' "̂̂""̂  -̂ »tock'sr'̂ ' (c) any loan or advance .of funds or planned or oosaihi-
loan or advance of funds by any appli^anrto aW; 

(d) any discussions with CNW officers or employees 
concerning the use of federal funds by CNW for 
improvements; and 

Basln"^^"®^ ^^^"^ Powder r.ivcr 

13 -
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Applicants argue that the request focuses exclusively 
on matters outside the scope of this proceeding. 

We agree that the request exceeds the scope of this 
procecdir.g. A separate consolidation proceeding would be 
required to approve any acquisition of CNW. No matter what 
security Interest In CNW properties. Union Pacific might 
o!)taln, UP cannot lawfully take possession of or operate any 
scgnc-nt of C.NW's rail line without Commission approval. 
.•Separate :>roceedlngs are presen^^y ongoing regarding CNW's 
c»c>le in liie Powder River Basin.-^J/ Moreover, SPT has 
already discovered against applicants with regard to the 
effect of the proposed transaction on CNW.^ / Applicants 
also have provided. In response t'^ the ComoTsslon's 
infcrtaatlon requests, detailed Iri nnatlon regarding t.'ie 
effect of the merger on the ability of CNW to provide 
essential services.Applicants' traffic dlverlson 
studies and underlyTriig work papers address In detail the 
impact of the proposed transaction on CHV. 

T!ie ab i l i ty of Union Pacific and CNW to closely 
coordinate their operations is a matter properly explored in 
this f.roceedlng as i t may reflect on the potential benefits 
of the transaction. See Ex Parte No. 282 (Sub-No. 6) , 
i?all road 
Cofi.rol idatlon Procedures - General Policy Statement, 
"jfn r.o.r;. 781 (198I) . However, the discovery requests are 
t.iin:ii bro.Kler than operating relationships and entail a much 
ijivutor burden. Accordingly, the Judge did not abuse his 
il lscretlon In denyl.ng the motion. 

Requests 3 and 1 of SPT's Third Set of Discovery 
Requests: In Its Third Set of Discovery .Requests. SPT 
sou^lit production of documents related to applicants' 
Responses to Requests for Additional I n f o m a t i o r . 3 ° / sPT 
argues that these requests may produce aaterial wHTch may ba 
inconsistent with applicant's responses. 

l2./'pinance Docket Nos. 2S931 and 29066. 

2 '̂.' Heq;;e.st Up ol" : :PT'G r lrsr Set of Dlicovery Requests. 

•̂ /̂' Applicant;'.' i'.escc.ses to Request for Additional 
ITTfonnatlon, oP-19A/Ml--l3A/WP-16A. SPT alleges the request 
for Hddltion.al infonnation rej^arding the merger's Impact on 
O.'iW's oonttn'.ied abl l inj to provide essential service 
necessarily rakes inquiry into existing or planned relations 
between CNW ard Union facif i ' . relevant to this proceeding. 
V.'c do r:or agree. 

^6/ "3. I dec tll"./ and prod.,ce a l l docunents In the 
po."̂ .ses sion of applloar.t.5 reftirrlfig or relatvng tc the said 
Ronponceo, ?r.y related f.:a*. •»."lal •.r any part hereof. 

"1. I-.<':.^lf. i:.^ pi-v-cucc a . i docv.ients i:i the 
r,ct;s^ssio,n - i' •:...p:i.- .; r-.-rrliJg to cr relating to the 
brdei- of ;.:e Commias .L-.-: s i r v d .̂ lî ust 15, I ' fO. In these 
prcceedln^;; whlc.̂  rt?-.-ired l::e f i l ing of the said Response.-, 
hv .apnilcA.':".s " 



fishing 
The 

Finance Docket .Vo. 30,000 

denials of the o-^ ^rant the appeal r , . i ' "P"" 

'^ilU ô -t̂ -- - S ! ^ 
c o n s ^ u L ^ J ^ f ^ P ° " i b l l i t y or d e . % S l t y ^ % = " " ^ ° " = °'-
P'-epared pr ior^o con,??"*^ '"•*'*^"«lon of cerLf*'* Proposed 

»p'Ai -o.1.,"5:jii!:i-^.;|«;^ s 3 
I t I s Opd,.,...r<. 

-;4^it.t'^o^';--'"L°^.-:J^f,-:^s^ 

and- ^il-?S,£^^^^^„^ 
«o««at and did not participate. 

^̂ •̂̂ ^̂  *CATHA L . MERGENOVICH 
Secretary 

- 15 



E x h i b i t c 

Carl R. Ice February 14,1996 fflGHLY CONFIDENTIAL 

PAGE ITO PAGE 276 

CONDENSED TRANSCRIPT AND CONCORDANCE 
PREPARED BY: 



ts*. Cul R. Ice 
-ij- PafeI27 

CD "flfwwMareuiioeejubUihe*. Weh»d«Moop 
« ofp^ttittlookt4ttpMa»aitt*poiitet,u 

ra ||ffl«wli»ta»«c w«e,oppoie,i«aeorlook»t 
(Si tOKttaettcn. OoceUPcotttdedntiadukedif 
(«• trewmuuntMiateiaemeaiditcataoet, 

• dMoMr.Weidieraadlwoctedoo-wehadlbow 
KfobatiooiwUiUP. 
4-And 10 Uie ROMid it deu, becxtte fm 
»«««if«>ii«wMta»bIuhei'e«Ji«,itwu 

an uPlhatoooUcledBatliiieioo Noilheni/SaaUPe 
OD tboat tome i/nxiDcol in conaaaioo wilh the UP/SP 
(U) metfu? 
04} A.IbdiereK>.7et. 
09 Q. Let me ro back I Cttle in baittxy ud 
04 In'tocMiKlhraiiftaioaielbiacichraoolocicdiy '° " 
on WiM(wu7oarFOtilioaial9U? 
0« A. 19SST 
0»» Q.Yo. 
O* A.miu*elolhiiikiboa(aii(far& 

09 Q.rTctat7oiir«tteacatiiifi«(«of 
aa ttt. Yoa oould iook It pate land brio " ^ 

tfeteniiiiewbettyaaleUialbcR. 
0»> A.H>atwoBldbehdpftil. IlliiiiklwM 

Febniary 14, i99€ HIGHLY CONFIDEWTIAL 

F*Cel2« 
.<!) aaaoutajuduntarintbeiiidiutria] 

O) r*i^,iA.r,inf .<n<«ttni»f|t 
*" you aware ofthe 
ra wctferappUolion ofSotithan Pacific «nH«;.«. 
« Fe? 
(0 A. I wai awan rf it 
m Q. Didyouha' caaytQleinaayKtiTities 
<•) RUtinc u> that t-iet{er applicatioo Ibat waa 
0) befocetbelCC? 

(W) A. No. 
(II) Q. Jim to follow up 00 that, 70U alluded 
tO) eadiertoknpwIedteoftbelCC'iviewofwhat 
(U) mitht be competitive coneenu. Didanyoflhai 
(10 knowledteorwaianyofthatknowlodjebajedon 
(JJ) «beKX:'»delennina«ion not to approve tbe merFer 
00 between SP aod SanuFe? 

1 wu aware that they-or am aware 
t tbe laetxtt waaa't approved and tome ofthe 
•aooa. HiebodyofknowledMlhaveUtbe 

O., tfOd) oftjtowledKelhave. 
OI) Q-So tbat would be included within rour 
oa bod) of knowledge? 
(Ol A. Ptobablj would, jet. 
04) Q-And juttlo come forwanJ, what wat rouf 
Oil potitionin 1990? 

. , Paxel29 
(I) A. I wu aisitunl vice preaident of 
01 finance and i think alto I wuaaiitlaot vice 
C preaident ofmanajementtervicet in the ume 
(O year. 
(J) Q-And to'i^iit try to come forward in 
(« (anu of wfat( your vtriout poaitioot wete. By 
m 1993. were you vice preaident, adauniitnlioa? 
m A. Yea. 
m Q-And when did you become vice preaident, 

(ttl car load oommoditiet? 
(11) A. January 1 of'94. 
031 Q. So thai wat after you were vioe 
OJ) pre«dealofadminiitration? 
(14) A. Yea, air. 
(13) Q. And, correa, Ihal yotj held that 
(Ifl portion, vice pretidenl, car load comraodiUei 
(O) until you became your current potilion. chief ' 
(li) meciianical officer? 
{l« A. No, I wat VP executive in between. 
m Q. You were -
on A. VP, dath, executive. 
03) Q.WuChat in the 1994 :ime period? 
01) A. It wat Itie in '94 tnd the fira montht 
0<) of'95. 
asi Q. Jutt t« a predicate, if the UP/SP 

TttelK 
m i»Btaatpfamd,tta,'»St>tottactta 
CO 4Mat^uUatiotiioaKta/5ta»Vewttgttwtt 
<» approved, aod again, tftheOP/SFMCner it alao 
(4) a{<|inired,it'(t(ue,k>1k,ihi(lktcewiabe 
O) tvoBiajorcUatlnamdaialbeOaitedSlatea? 
(fl A^AMuainethey'reapproi^lhit'a 
O r«nllytnie. i W waaid brother people at 
(t) Kxnektcatiooaaadweweaida'tbotbbeataU 
m iocatioot bot diat'tcaiealy ttoe. 

(K) iO-UCXSEOSLCB: Tatottft 
01) MK-UnSL: lUaAbefuGfiedU 
OJ) u»ncit'«tppraTcd,lh«'t|CBeall7l(oe. 
OD AadUiatwaaldbeetbctpe^kfaaelocatioM 
(14) •adtheywoBldatbeaiaioe^oaibaiihit'a 
04 gcacaOytrac. 
Ofl BY1A.IJ0BEL: 
OT) Q. Actio. caiafbtc:mid, v im bdK 
01) fir« time (hat yoa recaAb(vii« tsy diacBaaan 
Of) ofawsgceKafaenwcaweargai; t f t t ^ 
00) iadiewM(&kedMl.«idilbilOx(«wiaSdbe 
OD twoBaiorcfaitleaiiie0T 
SD A. IHi i l l r i lMey«»«to i> i» i„_ ' , j 
OS) erOPandSP. SabaaqMatoOPaadSP*! 
CM) annnniwmmtf of thar mater. '̂  
on Q. And lumoieK tbat. itcMbtt 

FafelJi ^ 

?fWaTi IH 

(I) (broafb (he early'90t,7aB dost ncaU any 
O) diaiauaiooofihepotaiUetiiaaafiarofnil 
O) conpctitioo in the wtabttwecajnat two major 
(4) taiiroadtT 
(» A.k'tpataibletamM(teaayhaTe 
(fl menliooedtbatbatldaatteuliieaUyfaavinc 
CD any tjpitiScMtHtKeticditmtiioiia about ibaL 
(!) Q.SttfaFe, when you were there 00 
9) oaatioa.utedouttidecoasBttaata,didntit? 

(10) A. Yes. 
(11) Q. And thit ALKotdy marked u Exhibil 1 
(12) itta example of thtt, im't it? 
(ID A Yet. 
(14) Q. Are you familiar with a oooqiaoy known 
(15) uMcKemiedt Company? 
(It) A. Yes, I am. 
(17) Q.DoyoukaowaMr.JohnAodertoo? 
(in A. Yes. I know a John Andetaoo. 
(tn Q lhereita JohaAadertoatfaat't 
08) oimntly employed by BudinitonNonhem/Sama 
01) Pe. 
02) A. There it a couple but yes. 
03) Q. b there one particular (cotleman Who 
04) not oaly bat (h&tcbtnctcaiticiiat alao bu the 
asi cfaarattaiaieofhiviagfonneriy worked at 

Pafel32 
(I) McKenzje & Company? 
O) A-IbdievelhatJohoQ. Andcnon.wboit 
0) our icoior VP ofeoal, previoualy worked at 
(4) McKeazie. 
(!) Q. And help ut. Wu be with (he 
(fl BuriioftocNonbeni or (he Santa Fe tide? 
(D A. Bur(in(ton NortberiL 
(t) Q. And were you aware of or have you ever 
m heard of-let me break Ibat down. Wereyou 

1191 aware ofatmdy prepared by McKeotie A Company 
(ID pnor to 199̂  (hat ditcutted thit tiructure thtt 
(«) Tve been ulkinjtbout, the potdbleatructurint 
(iJ) ofruloompetition in tbe wetfemi;nited Sutet 
(14) where there would be jutt two major dau 1 
(ID canien? 
(Ifl A. Prepared for who? 
(17) Q. Plepared for anyone. 
(It) A No, I don't think to. 
(in Q. Imadelhatbrxiad. Let me be 
OO) apedCc. Are you aware of tuch t ttudy orepired 
Ql) for Ihe Sana Fe Railroad? 
caj A Ithouihiyoujuaoanwcdit No. 
OJ) Q. Not to belabor it, can you help ut in 
04) anyway? Do you hive iny iwtrinctj of any tuch 
(131 aud? pnyt'eri for tpyooe by MdCenzie dL ComptnT? 

Page 127 10 Page 132 
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*" J ^ ^ ! ? ^ ? ^ - Areyouuyirianytaidy 
O by MjKoBie or atudy diieaedlo two taiiroadtT 
Ot MR. LUBEL: Riciunl, rmtorty if l 
(4) wttn't dear on that becauae I (boufbt tnd I 
(J) would cueumoMofut here knew Ihat I wu 
(fl (alkiot about a ttudy ofthe ttraesure of (be 
(t) westaodtworaUroadt, butIapok>{izeifI 
(t) dtda'( make that dear. 
9) THEWriNESS: You're talkiof about two 

(10) railroads. 
«l) BY MR. LUBEL: 
(12) Q. I'm talkinc about tome imdy Ihat 
OD posited the pocaibility of ttncnired tail 
(14) oompe(i(ioa in (be United Stales beine basically 
(15) made up oftwo major daaa Irailrotdt. 
OO A. I am not aware of that, that I reaU. 
07) Q. And when you tay yoo doot recall, are 
OD you uyiac that yon know O m wuat foch a 
(ttt thine or (bete may be but yoa ̂  doot recilI7 
m A. 1 believe there was not lucfa a ttidy 
Ol) directed at two railroads in Ihe WcsL 
(Zt) Q. You're 7ialifyin{ that A.<̂ yoa aware 
on of tome MdCeoziesudy that dolt with that 
OO topic or dealt with itl itmcDire of rail 
OSI competition? 

Pace 134 
(i) A. McKenziedid a oumberof dndieafor 
(K SanuFe and Santa Fe alone that looked at tbe 
O) rettructuiine of railraads in the WeaL 
(4) Q. Identify u many ofthoae itndiea u 
(5) you know of. When were Ihey done, who were they 
(fl directed to? 
(7) A. The vatt majority of (hem I think wete 
(1) done in (he 1990 (ime firamc. Maybe tome in'91. 
O) They were primarily directed a( oor senior 

(10) mani;cmenL 
(ID Q. Do you know if Mr. John Q. Anderson wts 
(12) involved in those ttudict on behalf of MdCeazie & 
(IJ) Company? 
(14) A. 1 believe he was not involved. 
(13) Q. Do you know who wu iirvolved on behalf 
(Ifl of McKenzie & Company? 
•17) A. Yes. 
in Q. And who wtt that? 

(It) A Larry Lawrence waa the eoeagement 
am manster. Dick Ashley, who is one of their senior 
on partners. I'm not sure bow they (itled people, 
(W wanlso involved. 
Ol) Q. And when you uy the nudies were 
04) directed toward senior management, would you 
05) include Mr. Krebs in (ha(f roup? 

Page 13 J 
(I) A. Yes, I would. 
C) Q. And who dse would you indude? 
O) A. AI (hat point in time, I would have 
(4) incJutied Mr. Usverty and I'm sure some ofthe 
(1) o(her VPs were invclved. I'm DO( tUre who tll i( 
(fl wti discussed with. 
(T, Q. And how do you know tha( those smdies 
(n existed? 
O) A. I prov. erf -1 'ud some discussions 

(10) with McKenzie when (hey Weie in (he proceu of 
(11) preparing (hem a id I partidpated in aome reviews 
(11) of those studies. 
(IJI Q. An<< whal's your best recollection of 
(14) how many there were? You used (he plural. 
(15) A I'm not sure how many spedfic 
(Ifl engagcmous there may have been. I think they 
(17) looked It just about every combination you could 
(IS) think orofrailroadsir theWesL 
(i») Q. And these were written reports or 
00) sMdiej by McKenzie & (Company? 
ai) A. They were on paper. They weren't 
CO) V riaen ss testimony is written. They were more 
(HI like slides 
rui Q. And you believe there was more lhan 
ttJi onĉ  

Page 136 
(I) Armnotoenainoflhal. Ibefieve 
O) (here wumokipleteenaiiot analyzed. Whether 
O) it wu one or two imdies, I'm not certain. 
(4) Q. And do you know, otber than to Sanu re 
(Sl executives, (k> yoa know what distiibutioo wu 
(fl madeof(beaetaidiet,arthitt(Ddy7 
(7) A Idootthinktbeygotditttibutioa 
(I) beyoodaurexeottives. 
O) Q-And whtt't Ihe bttit of your oonduding 

(M) that? 
(ID A Aalcaid,lhadtoaieiavohreineatia 
(CO ihediacutiontandinlheteTiewanditwumy 
(U) impt rw in i i Oat nwen i e li«<t H». i t ^ ^ ^ i j . g n , ^ 
Ofl that wuk. that Ihey wooMntdiatiibnte than 
(U) anyfitither. 
Ofl Q. And what wat ysurpoiitioaM lhe Iime7 
07) AIwoaldbavebeeatniilaitTioe 
(U) presdeot of finance ornaaaccmeat of aovioe*. 
on depeadiogvpOQ, I dank, wbnfh^ were done. 
an Q.HaveTOQfclainedaoopyoriheitady 
OI) otaadksl 
aa A. No. 
OJ) Q. DoyooknowifSamaPeoatporatioahu 
04) retained copies of IboaeitDdicsT 
05) A. No, I don't 

Fage 137 
(I) MR. WEICHER: Mr.LobeLcanlobjeci 
O) and ask what the tdevanoe of this (jDcttiooing 
(J) is? 
(fl MR. LUBEL: Wdl, not to go on at 
(3) jeztgth abool it bot if it lalki about the 
(fl structure of nil compelitioa in the West and it 
(Tl wu done by Santa ^ it may have tome bearing on 
(fl Ihe competitive ittuea before the Conunission in 
(t) (his case. But I'm about througii with this area. 

(10) MR. WEICHER: PU pennit him to answer 
(11) but it's not dear what we're doing here. But go 
(IJ) ahead. 
(IV MR. LUBEL: Well, you could possibly 
(14) help us with that Let me make a formal requett 
(IJ) for any copies ofthe thidiea that the witness 
(Ifl bu jus( been rcfcsing to. And I make that 
(17) rc<]uestofBurlinguioNotthenaandSamaFe. 
(Ill MS. JONES: Yoa can make that through 
(17) the proper channels of written interrogatories 
(X) snd let us have tbe chance to review it. 
on MR. WEICHER: Tbe witoeu hu responded 
QZi apptopriately lo what be knows. 
Oil MR. LUBEL: I will. But I informally, 
04) just to speed things along, make that request 
031 now. 

Fairni " 
(I) BY MR. LUBEL: 
O) Q. And in the early '90s when this study 
O) or study of alternatives may have been doi.e by 
(4) McKenzie & Company, what if any document 
(J) retention policy wu observed by Santa Fe? 
(<) A I'm not cure. 
(7) Q. Do you know if there wu a wrioen 
(t) policy on how long msiu-itU ahould be retained, 
tn particularly any strategic studies? 

(10) A. No, Idon'L 
(III Q. Htve you made any attempt, in rrcent 
(17) months, to locstes oopy of thit McKenzie sQidy 
(111 or studies? 
(141 A. Yes. I iooked through my files at part 
(1)1 of this proceeding. 

0 Do you know if tny other employees or 
(17) oRiccn of Burlington Northem or Ssnti Fe have 
(15) s copy of (his study? 
Ittl A. No, I do not 
(Vl Q. Let's come forward chronologically now 
01) and talk about the Burlington Northem/SsnU Fe 
cai merger. Now, the spplication for that merger was 
(131 filed with the ICC in tpproximately October of 
r.'i '94. is thst oorrea' 
(131 A. That's correct. 
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Request No. 2^.: Produce the files for KCS' 25 largest Kansas grain shippers antJ 

10 largest plastics shippers. 

Qbieption: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS fuaher objects to this request to the extent that 

it seeks production of documents subject to the attomey-client or work product privilege. 

Request No. 2g.: Produce all publications, wrinen testimony and transcripts of 

Curtis M. Grimm, Thomas O'Connor and Joseph Plaistow, and all merger analyses that have 

been conducted by Snavely, King & Associates, without limitation as to date. ' 

Q^i^*^^'""- KCS objects to this request as being overly broad and burdensome in 

that it seeks "all publications, written testimony and transcripts," without limitation to date and 

apparently without limitation to subject matter. KCS further objects to this request to the 

extent it requests documents readily available to the public, such as published materials. KCS 

fuaher objects to this request to the extent it seeks materials subject to the attomey client or 

work product privilege in this or any other proceeding and to the extent it seeks testimony and 

transcripts (1) that are subject to a protective order or (2) that are equally or more accessible to 

Applicants than to KCS. 

Request N'o. 27.: ' Produce all KCS busmess plans or strategic plars. 

Objection: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to the extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

Request No. 28.: Produce all computerized 100% KCS traffic data for 1 994, 

containing at least the fields listed in A tachment A hereto, a Rule 11 or other rebilling 

indicator, gross freight revenue, and freight revenue net of allowances, efunds, discounts or 

other revenue offsets, together with documentation explaining the record layout and the 

20 -
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BY FACSIMILE AND HAND DELIVERY 

Honorable Jerome Nelson 
A(iministrative Law Ju<ige 
FERC 
Room No. 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union P a c i f i c 
Corp., et a l . -- Control & Merger -- Southern 
Pa c i f i c Rail Corp., et a l . 

Dear Judge Nelson: 

This i s to respond to the issue of the alleged prematurity 
of the w r i t t e n discovery propounded by BN/Santa Fe raised by two 
pa r t i e s f o r consideration at the Friday, March 8, 1996 
conference.!/ The grounds f o r objecting to BN/Santa Fe's 
l i m i t e d w r i t t e n discovery are that such discovery i s premature i n 
l i g h t of the Procedural Schedule i n t h i s proceeding and tha t i t 
i s contrary to the discovery moratorium as provided i n the 
Discovery Guidelines.2/ 

1/ The p a r t i e s which have objected to BN/Santa Fe's discovery 
and s p e c i f i c a l l y requested your Honor to place t h i s issue on the 
agenda f o r the discovery conference are Tex-Mex and Conrail. See 
Letters from Richard A. Allen dated March 4 and 6, 1996; L e t t e r 
from S. Hut, Jr. dated March 6. Two other p a r t i e s , Montana R a i l 
Link and KCS, have objected to pending discovery by BN/Santa Fe, 
and KCS has served a l e t t e r supporting Conrail's objections and 
request f o r a pr o t e c t i v e order. 

2/ Montana Rail Link, Tcx-Mex Railway, Conrail and KCS 
(hereinafter c o l l e c t i v e l y referred to as the "Parties") f i l e d 

(continued...) 



Honorable Jerome Nelson 
March 6, 1996 
Page 2 

As described more f u l l y below, BN/Santa Fe's p o s i t i o n i s 
that ^hese bases f o r objection to i t s w r i t t e n discovery are 
without merit. Accordingly, BN/Santa Fe recjuests your Honor to 
overrule such objections and require the Parties t o f i l e t h e i r 
responses i n a timely fashion. 

Contrary t o the Parties' contentions, BN/Santa Fe's 
discovery i s not premature because i t i s not discovery on the 
Parties' inconsistent or responsive applications, comments, 
protest and requests f o r conditions. Rather, BN/Santa Fe's 
l i m i t e d discovery re(5uests (which t o t a l only four i n t e r r o g a t o r i e s 
and document recjuests to Tex-Mex and Montana Ra i l Link and seven 
i n t e r r o g a t o r i e s and document recjuests to Conrail and KCS) 
d i r e c t l y r e l a t e to BN/Santa Fe's development of information t o 
prepare i t s own evidence f o r submission to the Board. 

The p a r t i e s i n t h i s proceeding have focused considerable 
a t t e n t i o n i n discovery on the terms and conditions of the 
Settlement Agreement between BN/Santa Fe and the Applicants. I n 
p a r t i c u l a r , one area of inquiry during discovery has been the 
l e v e l of trackage r i g h t s compensation to be paid by BN/Santa Fe 
to Applicants under the Settlement Agreement. Thus, one issue on 
which BN/Santa Fe may want to submit a d d i t i o n a l evidence 
whether or not such issue i s presented i n any inconsistent or 
responsive a p p l i c a t i o n , comments or protests f i l e d bv these 
Parties -- i s to compare the trackage r i g h t s compensation i t w i l l 
pay under the Settlement Agreement to that paid by other tenants 
i n trackage r i g h t s agreements. To that end, BN/Santa Fe has 
sought t o obtain information from the Parties relevant to t h i s 
issue. 

Inasmuch as BN/Santa Fe's discovery i s not r e l a t e d t o any 
inconsistent or responsive application or comm.ents or protests 
that the Parties may f i l e on March 29, i t i s c l e a r l y not 
proscribed by the Procedural Schedule as the Parties contend. 
See Procedural Schedule, Decision Nos. 6 at 16 (served October 
19, 1995) . 

BN/Santa Fe's discovery also was timely served upon on the 
p a r t i e s on February 26. See Discovery Guidelines 1 5 at 4 ("No 
w r i t t e n discovery s h a l l be served a f t e r February 26, 1995, 
through March 29, 1995.") When your Honor adopted these 

2/(..•continued) 
objections to BN/Santa Fe's F i r s t Set Of I n t e r r o g a t o r i e s and 
Document Production Requests on March 4, 1996. 
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Which has concedlrtSf propriJty°SI tL'^S^'^' ^ ^ ^ ^ n l ^ i j L l ' f ^ p J ^ 

Objections of InternationJl p l a r - s \ " ' ? ^ V"'" "ebruary 26 see 

What International Paper's GeneSl ohw^- Objection 11. 
just as your Honor and other nJ^fL j^'^"" °^5rlooks is that 
written discovery could prSce??; if have stated on the recS?d' 
that IS exactly^ihat BN/fSffF^ has lZl '° ^^""•''^^^^t iki 

these"ar?i"e's.'Sb3^e"ct?Sns'?^'j;r);?t'"^H"=^^ «™°r to sustain protective order while at ̂ °""^itten discovery or to enter a 
respond during the moratorium t T t r I r T " ' " i ' ^ i " ^ BN/la«I k to 
on or before February 26 by eiqSt d, ? f I " '*;==°''*ry served on i t 
conrail and KCS, two of the la??i»f J Parties, including 
discovery. Also, the P a r t L s ^ c f J f ̂ J ^ c t i n g to BN/Santa Fe"f 

parties i n order to P r e p r r r i S ^ ^ ^ % ^ - ° - - - Jnly^ f r o . ^ . £ew 
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S s ^ o v e J y X f S i n r s " ' " ' Procedural Schedule and the 

Sincerely, 

Erika ones 

cc: Restricted Service L i s t 
Richard E. Weicher 
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VIA HAND DELIVERY 

The Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . -- Control and Merger --
Southern P a c i f i c Corporation, et . 

Dear Judge Nelson: 

^ „ '^^t Kansas C i t y Southern Railway ("KCS"), by i t s l e t t e r t o you 
of March 6, 1996 (KCS L e t t e r ) , has given notice that i t intends t o 
move f o r an order t o compel the deposition of Robert D. Krebs 
President and Chief Executive O f f i c e r of the Burlington NortherA 
Santa Fe Corporation. For the reasons set f o r t h below the 
Burlington Northern Railroad and the Atchison, Topeka and Santa Fe 
Railway ( c o l l e ( ^ t i v e l y , "BN/Santa Fe") oppose the motion of KCS. 
Tnis matter w i l l be considered at tomorrow's Discovery Conference. 

KCS has u t t e r l y f a i l e d to show what information -- other than 
cumulative information -- i t can obtain from the deposition of Mr 
Krebs. I t has not shown that less i n t r u s i v e means of discovery are 
not adequate. I t has not shown why i t has not gotten -- or could 
not have gotten -- whatever information i t purports to seek from 
the depositions of Gerald Grinstein, Carl Ice, or Richard Davidson. 
And I t has not shown why BN/Santa Fe should be deprived of i t s CEO 
for the period of a deposition and i t s preparation, when BN/Santa 
Fe has already made available i t s chairman at the time the 
settlement w i t h the Applicants was negotiated, the senior executive 
who negotiated that settlement, and w i l l s h o r t l y produce two 
ad d i t i o n a l vice-presidents. 
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To begin w i t h , KCS misstates the rules of the Surface 
Transportation Board as we l l as the discovery guidelines i n t h i s 
case when i t claims that there i s a "presumption" t h a t non-
t e s t i f y i n g witnesses may be deposed. KCS Letter at 1. On the 
contrary, the guidelines (at 1 6) c l e a r l y e s t a b l i s h such a 
presumption only f o r persons who have "submitted w r i t t e n testimony 
i n t h i s proceeding"; nothing i n the guidelines that a l t e r s the 
Board's rules w i t h respect to the standard f o r compelling a 
deposition of a n o n - t e s t i f y i n g witness. 

Contrary t o KCS's representation, (KCS Lett e r at 1), the 
proponent of a deposition bears a hea-vy burden t o show (1) "that 
the infonnation i t seeks may not be obtained through other means of 
discovery, such as i n t e r r o g a t o r i e s , request f o r the production of 
documents, or inspection v i s i t s t o [a party's] o f f i c e s , that are 
rea d i l y available and less d i s r u p t i v e than depositions"; and (2) 
"that the material" sought t o be discovered by deposition " i s not 
merely cumulative or [ i s ] i n danger of loss." Annual Volume Rates 
on Coal -- Rawhide Junction. WY to Sergeant B l u f f . IA; Burlington 
Northern R.R. Co. and Chicago and North Western Transportation Co. . 
No. 37021, 1984 ICC LEXIS 47, at *4 (served Jan. 5, 1985). I t i s 
p l a i n l y not s u f f i c i e n t simply to suggest that a cieposition "may 
shed some l i g h t " on a to p i c that i s broadly relevant t o a proceed­
ing. Ld. at *8. And i t i s not enough that the information sought 
i n a deposition i s "relevant"; rather, the proponent must demon­
st r a t e that there i s a need f o r a p a r t i c u l a r deposition. Farmland 
Industries, Inc. v. Gulf Central Pipeline Co.. No. 40411, 1993 WL 
46942 (served Feb. 24, 1993). 

Moreover, Mr. Krebs' p o s i t i o n as CEO -- p a r t i c u l a r l y as a non-
t e s t i f y i n g CEC of a party that i s not a primary applicant i n t h i s 
case -- and the attendant burden his deposition places on BN/Santa 
Fe heightens the showing of "need" re<5uired to order t h a t deposi­
t i o n . Even under the f a r more l i b e r a l standards of the Federal 
Rules of C i v i l Procedure and t h e i r state-law counterparts, the CEO 
of a corporation normally may be deposed only where the party 
seeking the deposition demonstrates that the executive has uni(jue 
or superior personal knowledge of p a r t i c u l a r , material information. 
See, e.g., Thomas v. IBM. 48 F.3d 478, 483-484 (10th Cir. 1995) ( i n 
l i g h t of oppressive burden on chairman, proponent of deposition 
must demonstrate that necessary information cannot be gathered from 
other personnel); Baine v. General Motors Corp.. 141 F.R.D. 332, 
334-335 (M.D. Ala. 1991); Crown Central Petroleum Corp. v. Garcia, 
904 S.W.2d 125, 128 (Tex. 1995); Lib e r t y Mutual Insurance Co. v. 
Superior Court, 10 Cal. App. 4th 1284, 1289, 13 Cal. Rptr. 2d 363, 
367 11992) . 
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The reasons f o r these l i m i t a t i o n s on the depositions of CEOs 
are obvious. The CEO of a corporation of the magnitude of BN/Snata 
Fe i s a "unique and important i n d i v i d u a l who can e a s i l y be 
subjected t o unwarranted harassment and abuse." Mulvey v. Chrvsler 
Cprp. , 106 F.R.D. 364, 366 (D.R.I. 1975). See also Blue Chip 
Stamps V. Manor Drug Stores. 421 U.S. 723, 741 (1975). Under the 
circumstances, KCS at the very most could be allowed t o use w r i t t e n 
i n t e r r o g a t o r i e s to ascertain whether Mr. Krebs' knowledge extends 
beyond th a t of other witnesses i n any meaningful sense. See, e.g.. 
Baine. 141 F.R.D. at 336; Mulvev. 106 F.R.D. at 366; M i t c h e l l v. 
American Tobacco Co.. 33 F.R.D. 262, 263 (M.D. Pa. 1963); Colonial 
Capital Co. v. General Motors Corp.. 29 F.R.D. 514, 518 (D. Conn. 
1961) . But KCS has not re<juested that r e l i e f here. 

KCS's showing here f a l l s f a r short of carrying i t s burden of 
j u s t i f y i n g an order t o compel the deposition of Mr. Krebs. KCS 
begins w i t h an erroneous asser 'KCS Letter at 4) : Mr. Krebs i s 
not the "current Chairman" of ̂  /Santa Fe. Mr. Daniel P. Davison 
i s the current chairman. KCS has already deposed Gerald Grinstein, 
who was chairman at the time the settlement was negotiated and 
executed. The remainder of KCS's assertions do not co n t r a d i c t --
indeed, they often c l e a r l y confirm -- that the information KCS 
seeks i s cumulative, that i t i s r e a d i l y available by other means, 
and that i t w i l l not m a t e r i a l l y "aid [the Board] i n r u l i n g on the 
case." G&G Manufacturing Co.. supra. 1994 WL 617547, at *10. 

F i r s t , KCS notes that Mr. Krebs was involved i n various 
conversations r e l a t i n g to BN/Santa Fe's agreement w i t h the 
Applicants i n t h i s case. KCS Letter at 3. KCS has known of Mr. 
Krebs' involvement since December 15, 1995. Applicants' Depository 
Document No. N37-000003 (attached) . Carl Ice, whom KCS admits was 
BN/Santa Fe's "chief negotiator" of that agreement, has been 
deposed f o r two days, and was (Questioned about his contacts w i t h 
and i n s t r u c t i o n s from Mr. Krebs. So f a r as i t i s relevant t o t h i s 
case, and not otherwise protected by the work product doctrine, Mr. 
Krebs' p o l i c i e s and i n s t r u c t i o n s regarding the settlement have been 
f u l l y a v a i l a b l e to KCS through the deposition of Mr. Ice, who 
car r i e d out Mr. Krebs' i n s t r u c t i o n s , and otherwise are apparent 
from what BN/Santa Fe a c t u a l l y d i d i n response to the proposed 
merger. As f o r the conversation mentione<i i n the Skinner c a l l 
report, Mr. Bredenburg (who claims to have been present) w i l l be 
deposed tomorrow morning. Mr. Richard Davidson of the Union 
P a c i f i c also has been deposed, as have other of Applicants' 
executives who met or talked w i t h Mr. Krebs during the negotia­
tio n s . 
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KCS does not s p e c i f i c a l l y i d e n t i f y what i t hopes to add by 
subjecting Mr. Krebs to a deposition. KCS could have asked 
whatever i t wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In 
claiming t h a t i t needs to depose Mr. Krebs simply because he "was 
to i n h e r i t the mantle of leadership" (KCS Letter at 3 ) , KCS admits 
that i t has nothing t o learn from Mr. Krebs that i s not cumulative. 

Second, KCS places i t s greatest reliance (KCS L e t t e r 3-4) on 
the Board's stated i n t e n t i o n to consider the cumulative impacts of 
the BN/Santa Fe merger and the proposed UP-SP merger. But KCS does 
not attempt t o demonstrate why i t needs to dspose Mr. Krebs f o r 
t h i s p o i n t . The Board's consideration of cumulative impacts w i l l 
r e l y l a r g e l y on market facts available through other means, and on 
expert economic analysis. To the l i m i t e d extent l i v e testimony on 
t h i s issue i s relevant, Mr. Grinstein, Mr. Ice, Mr. Owen, and Mr. 
Lawrence a l l have been available to t e s t i f y on these and rel a t e d 
issues. KCS has not even attempted to show i n what s p e c i f i c way 
the testimony of Mr. Krebs would add t o these depositions and the 
extensive w r i t t e n and document discovery conducted i n t h i s case. 

F i n a l l y (KCS Let t e r at 4) , KCS attempts to i n f l a t e i t s request 
fo r documents rel a t e d to the stale McKinsey & Co. p r o j e c t i n t o a 
j u s t i f i c a t i o n f o r deposing Mr. Krebs. Under separate cover we have 
explained why the study i s not discoverable. Mr. Ice already has 
been deposed on the significance of that study t o Santa Fe's 
s t r a t e g i c planning as i t relates to t h i s proceeding. I n any event, 
the Board's evaluation of the e f f e c t s of the UP-SP merger w i l l r e l y 
on market f a c t s , not on an in d i v i d u a l ' s subjective reaction t o a 
fi v e - y e a r - o l d consultant's p r o j e c t . 

At most -- although we do not believe i t has achieved even 
that modest goal -- KCS has indicated that Mr. Krebs might 
possibly, i n some unspecified way, "shed some l i g h t " on some topic 
that might be relevant to t h i s proceeding. That i s not enough to 
carry KCS's burden, and i t s motion should be denied. 

Once the burden on BN/Santa Fe i s considered, however, the 
inappropriateness of the deposition becomes even more clear. Mr. 
Krebs i s the CEO of a company that i s not a primary applicant here, 
and he did not submit testimony in this proceeding. He should not 
be required to make himself available for testimony in light of the 
substantial daily obligations and responsibilities he must meet in 
combining the operations of BN and Santa Fe and otherwise imple­
menting the merger to achieve the public benefits recognized by the 
ICC. 
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But there i s more. I t would be p a r t i c u l a r l y burdensome, 
oppressive, and i n t r u s i v e to require Mr. Krebs t o s i t f o r a 
deposition when BN/Santa Fe already has or w i l l make avail a b l e f o r 
testimony four persons who are or were senior executives BN/Santa 
Fe has made available f o r testimony, Gerald Grinstein, the former 
Chairman of Burlington Northern Santa Fe Corporation and the 
Chair-man at the time the BN/Santa Fe settlement w i t h UP/SP was 
negotiated and executed, who was able t o t e s t i f y concerning matters 
at the executive l e v e l of the corporation during that period We 
have also produced Carl Ice, the chief negotiator of the settlement 
agreement between UP/SP and BN/Santa Fe, who was able to answer 
relevant questions concerning that agreement and i t s impact I n 
a d d i t i o n t o the deposition of Mr. Ice, the depositions of two more 
BN/Santa Fe o f f i c e r s of v i c e - p r e s i d e n t i a l rank, Mr. Dealey and Mr 
Bredenberg, have been ordered. I n a l l , the merger opponents 
already have deposed, or s h o r t l y w i l l depose, the chairman of 
BN/Santa Fe and three a d d i t i o n a l senior executives at the vice-
p r e s i d e n t i a l l e v e l . Four depositions of the o f f i c e r s of a non-
applicant i s enough. 

An ICC Administrative Law Judge confronted an e a r l i e r attempt 
by KCS t o harass an applicant's o f f i c e r s ; that Judge sharply reined 
i n KCS's attempts to expand discovery beyond permissible bounds. 
See Rio Grande Industries--Control--Southern P a c i f i c Transportation 
Co^, Fin. No. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision). 
The ALJ denied depositions of s i x of seven o f f i c e r s because KCS had 
not shown tha t i t could not get - - o r had not gotten -- equivalent 
information from other sources. The ALJ denied the depositions of 
a l l n o n - t e s t i f y i n g witnesses, and also denied the depositions of 
two witnesses who had submitted v e r i f i e d statements because KCS 
proposed to depose them on subjects not related to t h e i r v e r i f i e d 
statements. I d . at *4. The ALJ granted only one deposition only 
"to assure that KCS i s not deprived of the opportunity to question 
a top o f f i c e r . " I b i d . That, concern i s not present here, where 
BN/Santa Fe's chief negotiator has been deposed f o r two long days, 
and the company's chairman at the time of the settlement also has 
been deposed. 

KCS has f a i l e d to meet Surface Transportation Board standards 
f o r ordering any deposition at a l l , much less the deposition of the 
CEO of a party that i s not a primary applicant here. Mr. Krebs' 
testimony i s p l a i n l y cumulative and i s not necessary to the 
determination of any issue before the Board. Moreover, the burden 
imposed upon Mr. Krebs and upon BN/Santa Fe i s s u b s t a n t i a l and 
u n j u s t i f i a b l e . The motion should be denied. 
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I have c i r c u l a t e d a copy of t h i s l e t t e r t o the r e s t r i c t e d 
service l i s t . 

Sincerely, 

cc: Restricted Service L i s t 
The Honorable Vernon Williams 
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KCS INTERROGATORY 12 
DOJ INTERROGATORY NO. I.blii) 

12/15/95 

According to the best recollection of those UP/SP personnel principally 
involved, the following meetings were held to negotiate the BN/Santa Fe 
settlement. 

Pafticioanta 

Oata MAtliuci mst UP/SP 

Mid-August Omaha Tala^aU G. Grinatain R. K. Davidson 

08/23-25/95 Omaha Tala^aU R. Kraba R. K. Davidson 

08/28/95 Omaha Confaranca C. Ica J . H. Rabansdorf 
J . V. Ootan 
J . Gray 

09/05/96 Schaumburg Confaranea C. lea J . H. Rabanadorf 
J . V. Dolan 
J . Gray 

09/08/95 Schaumburg Confar'inca Ica J . H. Rabansdorf 
J . V. Dolan 
J . Gray 

09/19/95 Omaha Confaranca C. Ica J . H. Rabansdorf 
J . V. Oolan 
J . Gray 

09/20/95 Palwiukae Confaranca R. Krab^ 
C. Ica 

R. K. Davidson 
J . H. Rabansdorf 
J . Gray 

09/21/95 Omaha Tala<:aU C. Ica J . H. Rabansdorf 

09/22-25/96 Omaha Confaranca C. Ica 
R. Waichar 
R. Kraba (via 
phonal 

J . H. Rabansdorf 
J . V. Oolan 
P. A. Conlay 
J . Gray 
R. K. Davidson 
M. P. Kally 
J . H. Ransom 

See response to DOJ interrogatory 1 .b(i) for positions and tenures of Messrs. 
Davidson, Rebensdorf, and Gray. Mr. Dolan has been Vice President-Law for UP 
for 12 years. Mr. Conley has been AVP-Law for UP for 12 yeara. 

N37 - 000003 
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VIA HAND DELIVERY 

The Honoraible Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
688 Fi r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . -- Contrrl and Merger --
Southem Pacific Corporation, et a l . 

Dear Judge Nelson: 

The Kansas City Southem Railway ("KCS"), by i t s l e t t e r to you of 
March 6, 1996 (KCS L e t t e r ) , has given notice that ..t int.eids to move for 
an order to compel the deposition of Robert D Krebs, President and 
Chief Executive Officer of the Burlington Northem ScJita Fe Corporation. 
For the reasons set f o r t h below, the Burlington Ncrthem Railroad eind 
the Atchison, Topeka and Scinta Fe Railway (collectively, "BN/Scinta Fe") 
oppose the motion of KCS. This matter w i l l be considered at tomorrow's 
Disrovery Conference. 

KCS has u t t e r l y f a i l e d tc show what information -- other thaui 
cumulative information -- i t can obtain from the deposition of Mr. 
Krebs. I t has not shown that less intrusive mesuis of discovery are not 
adequate. I t has not shown why i t has net gotten - - o r could not have 
gotten -•• whatever information i t purport-? to seek from the depositions 
of Gerald Grinstein, Carl Ice, or Richard Davidson. And i t has not 
shown why BN/Sanca Fe should be deprived of i t s CEO for the period of 
a deposition and i t s preparation, when BN/Santa Fe has already made 
availcible i t s chairman at the time the settlement with the Applicants 
was negotiated, along with the senior executive who negotiated that 
settlement, and w i l l shortly produce two additional vice-presidents. 
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To begin with, KCS misstates the rules of the Surface Transporta­
t i o n Board as well as the discovery guidelines i n t h i s case when i t 
claims thar there i s a "presumption" that non-testifying witnesses may 
be deposec. KCS l e t t e r at 1. On the contrary, the guidelines I'at 1 S) 
clearly establish such a presumption only for persons who have 
submitted w r i t t e n testimony i n th i s proceeding"; nothing i n the 

g-aidelines a l t e r s the Board's rules with respect to the standard for 
compelling a deposition of a non-testifying witness. 

Contrary to KCS's representation, (KCS Letter at 1) , the proponent 
of a deposition bears a heavy burden to show (1) "that the information 
I t seeks may not be obtained through other means of discovery such as 
interrogatories, request for the production of documents, or inspection 
v i s i t s to [a party's] offices, that are readily available and less 
disruptive than depositions"; and (2) "that the material" sought to be 
discovered by deposition " i s not merely cumulative or [is] i n danger of 
loss " Annual Volume Rates on Coal -- Rawh de Junction. WY tg Seraeant 
Bluff, IA; Burlington Northem R.R. Cn. and Chicago and North Westem 
Transportation Co. , No. 37021, 1984 ICC LEXIS 47, at M (served Jan. 5, 
1985). I t IS p l a i n l y not s u f f i c i e n t simply to suggest that a deposition 
"may shed some l i g h t " on a topic that i s broadly relevant to a proceed­
ing. I ^ . at *8. And i t i s not enough that the information sought i n 
a deposition i s "relevant"; rather, the proponent must demonstrate rhat 
there i s a need for a particular deposition. Farmland Industries. Tna 
1992)'^^ '^^"'^^^1 Pipeline Co. . No. 40411, 1993 WL 46942 (served Feb. 24, 

Moreover, Mr. Krebs' position as CEO -- p a r t i c u l a r l y as a non-
t e s t i f y i n g CEO of a party that i s nst a primary applicant i n t h i s case -
- and the attendant burden his deposition places on BN/Santa Fe 
heightens the showing of "need" required to order that deposition. Even 
under the far more l i b e r a l standards of the Federal Rules of C i v i l 
Procedure and t h e i r state-law counterparts, the CEO of a corporation 
normally may be deposed only where the party seeking the deposition 
aemonstrates that the executive lias unique or superior personal 
knowledge of particular, material information. See, e.g.. Thomas v 
IBM, 48 F.3d 478, 483-484 (10th Cir. 1995) (in l i g h t of oppressive 
burden on chairman, proponent of deposition must demonstrate that 
necessary information cannot be gathered from other personnel); Baine 
-̂ General Motor? Corp., 141 F.R.C. 332, 334-335 (M.D. Ala. 1991); Crown 
Central Petroleum Corp. v. Garcia. 904 S.W.2d 125, 128 (Tex. 1995); 
Liberty Mutual Insurance Cp. v. Superior Couyr. 10 Cal. App. 4th 1284' 
1289, 13 Cal. Rptr. 2d 363, 367 (1992). 

The reasons for these limitations on the depositions of CEOs are 
obvious. The CEO of a corporation of the magnitude of BN/Santa Fe is 
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a "luiique and importoint individual who Ccin easily be subjected to 
unwarranted harassm.ent and abuse." Mulvey v. Chrysler Corp. . lOb r.R.D. 
364, 366 (D.R.I. 1975). See also Blue Chip Stamps v. Manor Drug Stores. 
421 U.S. 723, 741 (1975) . Under the circumstances, KCS at the very most 
could be allowed to use written interrogatories to ascertain whether Mr. 
Krebs' knowledge extends beyond that of other witnesses i n any 
meaningful sense. See, e.g.. Baine. 141 F.R.D. at 336; Mulvev. 106 
F.R.D. at 366; Mitchell v. American Tobacco Co. . 33 F.R.D. 262, 263 
(M.D. Pa. 1963); Colonial Capital Co. v. General Motors Corp.. 29 F.R.D. 
514, 518 (D. Conn. 1961). But KCS has not requested that r e l i e f here. 

KCS's showing here f a l l s far short of carrying i t s burden of 
j u s t i f y i n g an order Lo conpel the deposition of Mr. Krebs. KCS begins 
with an erroneous assertion (KCS Letter at 4) : Mr. Krebs i s not the 
"current Chairman" of BN/Santa Fe. Mr. Daniel P. Davison i s the current 
chairman. KCS has already deposed Gerald Grinstein, who was chairman 
at the time the settlement was negotiated and executed. The remainder 
of KCS's assertions do not contradict -- indeed, they often clearly 
confirm -- that the information KCS seeks i s cximulative, that i t i s 
readily avaiiabie by other means, and that i t w i l l not materially "aid 
[the Board] i n i-u]ing on the case." G&G Manufacturing Co. --Petit.\on f or 
Declaratory Order--Certain Rates and Practices of Trans-Allied Audit Co. 
and R-W Service Systems. Inc. . No. 41015, 1994 WL 617547, at *10 (served 
Nov. 9, 1994) ( c i t i n g Trailways Lines. Inc. v.ICC. 766 F.2d 1537, 1546 
(D.C. Cir. 1985) . 

Fi r s t , KCS notes that Mr. Krebs was involved i n various conversa­
tions r e l a t i n g to BN/Santa Fe's agreement with the Appliccints i n t h i s 
case. KCS Letter at 3. KCS has known of Mr. Krebs' involvement since 
December 15, 1995. Applicants' Depository Document No. N37-000003 
(attaciied) . Carl Ice, whom KCS admits was BN/Santa Fe's "chief 
negotiator" of that agreement, has been deposed for two days, and was 
questioned about his contacts with and instructions from Mr. Krebs. So 
far as i t i s relevant to t h i s case, and not otherwise protected by the 
work product doctrine, Mr. Krebs' policies amd instructions regarding 
the settlement have been f u l l y available to KCS through the deposition 
of Mr. Ice, who carried out Mr. Krebs' instructions, and otherwise are 
apparent from what BN/Santa Fe actually did i n response to the proposed 
merger. As for ';he conversation mentioned i n the Skinner c a l l report, 
Mr. Bredenberg (who Mr. Skinner claims was present) w i l l be deposed 
tomorrow morning. Mr. Richard Davidson of the Union Pacific also has 
been deposed, as have other of i^p l i c a n t s ' executives who met or talked 
with Mr. Krebs during the negotiations. 

KCS does not spe c i f i c a l l y i d e n t i f y what i t hopes to add by 
subjecting Mr. Krebs to a deposition. KCS could have asked whatever i t 
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wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In claiming that i t 
needs to depose Mr. Krebs simply because he "was to in h e r i t the mantle 
of leadership" (KCS Letter at 3), KCS admits that i t has nothing to 
leam from Mr. Krebs that i s not cumulative. 

Second, KCS places i t s greatest reliance (KCS Letter 3-4) on the 
Board's stated intention to consider the cumulative impacts of the 
BN/Santa Fe merger and the proposed UP/SP merger. But KCS does not 
attempt to demonstrate why i t needs to depose Mr. Krt^ha for t h i s point. 
The Board's consideration of cumulative impacts w i l l r e l y largely on 
market facts available through other means, and on ejqsert economic 
analysis. To the limited extent l i v e testimony on t h i s issue i s 
relevant, Mr. Grinstein, Mr. Ice, Mr. Owen, and Mr. Lawrence a l l have 
been available to t e s t i f y on these and related issues. KCS has not even 
attempted to show in what specific way the testimony of Mr. Krebs would 
add to these depositions and the extensive; written and document 
discovery conducted i n t h i s case. 

Finally (KCS Letter at 4) , KCS attenpts to i n f l a t e i t s request for 
documents related to the stale McKinsey & Co. project into a j u s t i f i c a ­
t i o n for deposing Mr. Krebs. Under separate cover we have explained why 
the study i s not discoverable. Mr. Ice already has been deposed on the 
significance of that study to Santa Fe's strategic planning as i t 
relates to t h i s proceeding. In any event, the Board's evaluation of the 
effects of the UP/SP merger w i l l rely on market facts, not on an 
individual's subjective reaction to a five-year-old consultant's 
project. 

At most -- although we do not believe i t has achieved even that 
modest goal -- KCS has indicated that Mr. Krebs might possibly, i n some 
unspecified way, "shed some l i g h t " on some topic that might be relevant 
to t h i s proceeding. That i s not enough to carry KCS's burden, and i t s 
motion should be denied. 

Once the burden on BN/Santa Fe i s considered, however, the 
inappropriateness of the deposition becomes even more clear. Mr. Krebs 
is the CEO of a company that i s not a primary applicant here, and he did 
not submit testimony i n t h i s proceeding. He should not be required to 
make himself available for testimony i n l i g h t of the substantial d a i l y 
obligations and responsibilities he must meet i n combining the 
operations of BN and Santa Fe and otherwise implementing the merger to 
achieve the public benefits recognized by the ICC. 

But thare i s more. I t would be p a r t i c u l a r l y burdensome, oppres­
sive, and intrusive tc require Mr. Krebs to s i t for a deposition when 
BN/Santa Fe already has or w i l l make available f o r testimony four 
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persons who are or were senior executives. BN/Santa Fe has made 
available f o r testimony, Gerald Grinstein, the fonner Chairman of 
Burlington Northem Santa Fe Corporation and the Chairman at the time 
the BN/Santa Fe settlement with UP/SP was negotiated and executed, who 
was able to t e s t i f y conceming matters.- at the executive level of the 
corporation during that period. We have also produced Carl Ice, the 
chief negotiator of the settlement agreement between UP/SP and BN/Santa 
Fe, who was able to answer relevant quest:ons conceming that agreement 
and i t s impact. In addition to the deposition of Mr. Ice, the 
depositions of two more BN/Santa Fe officerr. of vice-presidential rank 
Mr. Dealey and Mr. Bredenberg, have been ordered. In a l l , the merger-
opponents already have deposed, or shortly w i l l depose, the chairman of 
BN/Santa Fe and three additional senior executives at the vice-
presidential level. Four depositions of the of^ficers of a non-applicant 
is enough. 

An ICC Administrative Law Judge confronted an e a r l i e r attenpt by 
KCS to harass an applicant'? o f f i c e r s ; that Judge sharply reined i n 
KCS's attempts to expand discovery beyond permissible bounds. See Rio 
Grande Industries--Control--Southem Pacific Tranaportation Co.. Fin. 
No. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision). The AIJ 
denied depositions of six of seven of f i c e r s because KCS had not shown 
that i t could not get -- or had not gotten -- equivalent information 
from other sources. The ALJ denied the depositions of a l l non-
t e s t i f y i n g witnesses, and also denjed the depositions of two witnesses 
who had submitted v e r i f i e d statements because KCS proposed to depose 
them on subjects not related to t h e i r v e r i f i e d statements. I ^ . at *4. 
The ALJ granted only one deposition, and solely "to assure that KCS i s 
not deprived of the opportunity to question a top o f f i c e r . " I b i d . That 
concem i s not present here, where BN/Santa Fe's chief negcciator has 
been deposed for two long days, and the conpany's chairman at the time 
of the settlement also has been deposed. 

KCS has f a i l e d to meet Surface Transportation Board standards f o r 
ordering any deposition at a l l , much less the deposition of the 2EQ of 
a party that i s not a primary applicant here. Mr. Krebs' testimony i s 
p l a i n l y cumulative and i s not necessary to the determination of any 
issue before the Board. Moreover, the burden irrposed upon Mr. Krebs and 
upon BN/Santa Fe i s substantial and unjustifiabl'?. The motion should 
be denied. 
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l i s t ^ circulated a copy of this letter to the restricted service 

Sincerely, 

cc: Restricted Service List 
The Honorable Vemon Williams 

-6-



KCS INTERROGATORY 12 
DOJ INTERROGATORY NO. I.b(ii) 

12/15/95 

According to the best recollection of those UP/SP personnel principally 
involved, the following meetings were held to negotiate the BN/Santa Pe 
senlement. 

Pafticioanta 

Qui Location Madium mi UP/SP 

Mid-Auguat Omaha Tala-CaH Q. Qrinatain R. K. Oavidaon 

08/23-25/95 Omaha T4ta-Ca» R. Kraba R. K. Oavidaon 

08/28/95 Omaha Confaranca C. Ica J . H. Rabanadorf 
J . V. Oolan 
J . Gray 

09/05/96 Schaumburg Confaranca C. Ica J . H. Rabanadorf 
J . V. OolM 
J . Gray 

09/08/95 Schaumburg Confaranca C l e a J . H. Rabanadorf 
J . V. Oolan 
J . Gray 

09/19/95 Omaha Confaranca C. Ica J . H. Rabanadorf 
J . V. Oolan 
J . Gray 

09/20/95 Patwaukaa Confaranca R. Kraba 
C. Ica 

R. K. Oavidaon 
J . H. Rabanadorf 
J . Gray 

09/21/95 Omahe Tala^4.<l C. Ica J . H. Rabanadorf 

09/22-25/95 Omahe ConfararKa C. Ica 
R. Waichar 
R. Kraba (via 
phonat 

J . H. Rabanadorf 
J . V. Oolan 
P. A. Conlay 
J . Gray 
R. K. Oavidaon 
M. F. Katiy 
J . H. Ranaom 

See response to DOJ interrogatory 1 .b(i) for positions and tenurea of Messrs. 
Davidson, Rebenadorf, and Gray. Mr. Dolan has been Vice Preaident-Law for UP 
for 12 yaars. Mr. Conley haa been AVP-Law for UP for 12 yaara. 

N37 - 000003 
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BY FACSIMILE AND HAND DELIVERY 

Honorable Jerome Nelson 
Administrative Law Judge 
FERC 
Room No. 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance 
Corp., et a l . 
Pa c i f i c Rail 

Docket No. 32760, Union P a c i f i c 
-- Control Sc Merger -- Southern 

Corp. . et; a l . 

Dear Judge Nelson: 

This i s to respond to the issue of the alleged prematurity 
of the w r i t t e n discovery propounded by BN/Santa Fe raised by two 
pa r t i e s f o r consideration at the Friday, March 8, 1996 
conference.!/ The grcnnds f o r obj e c t i ig to BN/Santa Fe's 
l i m i t e d w r i t t e n discovery are that sucn discovery i s premature i n 
l i g h t of the Procedural Schedule i n t h i s proceeding and that i t 
i s contrary to the discovery moratorium as provided i n the 
Discovery Guidelines.2/ 

1/ The p a r t i e s which have objected to BN/Santa Fe's discovery 
and s p e c i f i c a l l y requested your Honor to place t h i s issue on the 
agenda f o r the discovery conference are Tex-Mex and Ccnrail. See 
Letters from Richard A. Allen dated March 4 and 6, 1996; L e t t e r 
from S. Hut, Jr. dated March 6. Two other p a r t i e s , Montana Rai l 
Link and KCS, have objected to pending discovery by BN/Santa Fe, 
and KCS has served a l e t t e r supporting Conrail's objections and 
request f o r a p r o t e c t i v e order. 

2/ Montana Rai l Link, Tex-Mex Railway, Conrail and KCS 
(here i n a f t e r c o l l e c t i v e l y r e ferred to as the "Parties") f i l e d 

(continued...) 
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As described more f u l l y below, BN/Santa Fe's p o s i t i o n i s 
that these bases f o r objection to i t s w r i t t e n discovery are 
without merit. Accordingly, BN/Santa Fe requests your Honor to 
overrule such objections and require the Parties t o f i l e t h e i r 
responses i n a timely fashion. 

Contrary to the Parties' contentions, BN/Santa Fe's 
discovery i s not premature because i t i s n^t. discovery on the 
Parties' inconsistent or responsive applications, comments, 
protest and requests f o r conditions. Rather, BN/Santa Fe's 
l i m i t e d discovery requests (which t o t a l only four i n t e r r o g a t o r i e s 
and document requests t o Tex-Mex and Moxitana R a i l Link and seven 
i n t e r r o g a t o r i e s and document requests t o Conrail and KCS) 
d i r e c t l y relat-.e to 3N/Santa Fe's develcpntient of information t o 
prepare i t s own evidence for submission t o the Board. 

The p a r t i e s i n t h i s proceeding have focused considerable 
a t t e n t i o n i n discovery on the terms and conditions of the 
Settlement Agreement between BN/Santa Fe and the Applicants. In 
p a r t i c u l a r , one area of inquiry during discovery has been the 
l e v e l of trackage r i g h t s compensation to be paid by BN/Santa Fe 
to Applicants under the Settlement Agreem.ent. Thus, one issue on 
which BN/Santa Fe may want to submit a d d i t i o n a l evidence 
whether or not such issue i s presented i n any inconsistent or 
responsive a p p l i c a t i o n , comments or protests f i l e d bv these 
Parties -- i s to compare the trackage r i g h t s compensation i t w i l l 
pay under the Settlement Agreement to that paid by other tenants 
i n trackage r i g h t s agreements. To that end, BN/ianta Fe has 
sought t o obtain information from the Parties relevant to t h i s 
issue. 

Inasmuch as BN/Santa F'_'s discovery i s not r e l a t e d t o any 
inconsistent or responsive application or comments or protests 
that the Parties may f i l e on March 29, i t i s c l e a r l y not 
proscribed by the Procedural Schedule as the Parties contend. 
See Procedural Schedule, Decision Nos. 6 at 16 (served October 
19, 1995) . 

BN/Santa Fe's discovery also was timely served upon on the 
p a r t i e s on February 26. See Discovery Guidelines 1 5 at 4 ("No 
w r i t t e n discovery s h a l l be served a f t e r February 26, 1995, 
through March 29, 1995.") When your Honor adopted these 

2/(-..continued) 
objection- to BN/Santa Fe's F i r s t Set Of I n t e r r o g a t o r i e s and 
Document Production Requests cn March 4, 1996. 
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discovery guidelin'is, a l l of these Parties agreed t o the 
discovery moratorium wi t h f u l l knowledge that w r i t t e n discovery 
could be served by any party upon any party up u n t i l February 26, 
w i t h responses due no l a t e r than March 12, 1996. See Statement 
of Mr. Livingston, Transcript of December 1, 1995 Discovery 
Conference at 129 ("We f i n a l l y ended up w i t h an agr3ement tha t 
there w i l l be a moratorium on the service of w r i t t e n discovery 
requests bv anv party during the period between February 2 6 and 
March 29.") (emphasis supplied). 

Thus, i t i s t o t a l l y disingenuous f o r the Parties t c argue 
now that they had an expectation during the moratorium of having 
"unhindered opportunity to f u l l y concentrate t h e i r time and 
resources on the preparation of comprehensive inconsistent or 
responsive" f i l i n g s . Objections of Montana Ra i l Link, Inc. (MRL-
6) at 2; see also Conrail's Objections To BN/Santa Fe's F i r s t Set 
of I n t e r r o g a t o r i e s and Document Production Requests at 2; 
Objections of the Tex-Mex To BN/Santa Fe's F i r s t Set of 
I n t e r r o g a t o r i e s and Document Production Requests at 2; Objections 
of KCS t o BN/3anta Fe's F i r s t Set of I n t e r r o g a t o r i e s and Document 
Production Requests at 2. This purported expectation i s also at 
odds w i t h the views of at least one shipper. I n t e r n a t i o n a l Paper, 
which has conceded the propriety of the discovery by s t a t i n g t h a t 
the w r i t t e n discovery could have been served weeks before i t s 
actual date of service instead of waiting u n t i l February 26. See 
Objections of I n t e r n a t i o n a l Paper's to Applicants F i r s t Set of 
I n t e r r o g a t o r i e s and Document Request at 4, General Objection 11. 
What I n t e r n a t i o n a l Paper's General Objection overlooks i s t h a t , 
j u s t as your Honor and other parties have stated on the record, 
w r i t t e n discovery could proparly be served up t o February 26 and 
that i s exactly what BN/Santa Fe has done. 

I t would be fundamentally u n f a i r were your Honor to sustain 
these Parties' objections: to w r i t t e n discovery or to enter a 
p r o t e c t i v e order while at the same time r e q u i r i n g BN/Santa Fe to 
respond during the moratorium to w r i t t e n discovery served on i t 
on or before February 26 by eight d i f f e r e n t p a r t i e s , i n c l u d i n g 
Conrail and KCS, two of the Parties objecting to BN/Santa Fe's 
discovery. Also, the Parties' claims as to burden are simply not 
borne out by the f a c t s . BN/Santa Fe narrowly t a i l o r e d i t s 
l i m i t e d w r i t t e n discovery to s o l i c i t information only from a few 
p a r t i e s i n order to prepare i t s own case. Such discovery i s i n 
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complete conformity w i t h the Procedural Schedule and the 
Discovery Guidelines. 

Sincerely, 

Erika z. tfones 

CC: Restricted Service L i s t 
Richard E. Weicher 
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March 7, 1996 

BY HAND 

Honorable Vemon A. V'illiams 
Secretary 
Surface Transportation Bocrd 
12th Street & Constitution A^e., NW 
Room 2215 
Washington, DC 20423 

Re: Finance Docket No. 37,760, Union Pacific Corp., et al.. -
Control & Merger -- Southem Pacific Rail Corp.. et al. 

Dear Secretary Williams: 

Enclosed please find twenty (20) copies c*-cr of three letters that were sent today 
from Erika Z. Jones to Administrative Law Judge .come Nelson. 

I would appreciate it if you would date-stamp the enclosed extra copies and retura 
them to the messenger for our files. 

MAR I i ivy6 

j r-tP-r-M 
' . . Jy- r -hr , 

Sincerely, 

Ksm o'l Jy O'Brien 

Enclosures 
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March 7, 1996 

VIA HAND DELIVERY 

The Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pa c i f i c 
Corporation, et a l . -- Control aud Merger 
Southern P a c i f i c Corporation, et a l , 

Dear Judge Nelson: 

In its Second Discovery Requests directed to Burlington 
Northern Railroad Company and The Atchison, Topeka and Santa Fe 
Railway Company ("BN/Santa Fe"), Kansas City Southern sought the 
production of information and documents relating to studies 
conducted in 1990 and 1991 by McKinsey & Company for Santa Fe or 
Its then parent, Santa Fe Pacific Corporation. For the rea'-ons 
outlined below, BN/Santa Fe objected to the production of this 
material. Kansas City Southern ("KCS") has moved to compel the 
production of these materials or, in the alternative, seek 
issuance of a subpoena directing McKinsey & Company to produce 
them. These matters will be considered at tomorrow's Discoverv 
Conference. ^ 

The materials at issue are documents and information 
produced m the course cf strategic deliberations undertaken by 
Santa Fe over s i x years ago. Any such documents r e l a t e d to t h i s 
work th a t might s t i l l e x i s t are too remote to be of relevance to 
t h i s proceeding and are u n l i k e l y to lead to any admissible 
evidence. 

I n r a i s i n g t h i s issue, Kansas City Southern seeks to 
r e l i t i g a t e an issue th a t you have already decided. In December 
you re j e c t e d KCS's motion to compel the Applicants i n t h i s 
proceeding to produce s t r a t e g i c and competitive analvses of 
another merger - i n that case the BN/Santa Fe merger'. Although 
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1990 to 1991 time period are irre l e v a n t to the current rtyr.-rtr.^^.^ 
merger between Unior. P a c i f i c and Southern Pacific t L ^ i ? ? ^"^ 
of the Western r a i l system i n 1990 and 1991 Sas s i g n i f L a n t ^ v ^^^ 
S u r f t r T r '̂'̂ '•̂ '̂  ^""^ question befSre ?he 
Surface Transportation Board i n t h i s proceeding i s whetne? ^ho 
proposed combination of UP and SP i s i n the pubUc T n t e r l s t bL.H 
on the current, r a i l and market environment. Thus, an i l i l t donS 
by McKxnsey & Company over six years ago i n the c^n^ext of 
e n t i r e l y d i f f e r e n t r a i l system structure i s i r r e l e J a n f t o t h ^ 

l l l T " a " r V ^ T ' ^ reasoniSIy^UkJly^to 
lead .o the discovery of admissible evidence. On the other h?nH 
such work c o n t r i b u t i n g t o the strategic planning of a compLv ?f' 
inherently s e n s i t i v e , a factor that should be balanced aqainst 
n f o J S " o ^ ' " ^ "̂̂ '̂ '̂̂  °^ demonstrated n e e S l o r ^ t i S ^ ' 

In addition, KCS's requests were very broad and woulH imr^-^^^ 
an unduly burdensome obligation on BN/Santa Fe which ?s no 
primary^applicant in this proceeding.!/ As reflected In 

^ deposition testimony, McKinsey & Companv undertook a 
number of projects f o r Santa Fe that looked at th4 restruc^urina 
of r a i l r o a d s m the West, and, according to Mr. Ice McKinseJ ^ 
looked at " j u s t about every combination you could think o f " ^ 
i n v o l v i n g r a i l r o a d s i n the West. Deposition TranscJip^ a t Carl 
R. Ice, February 14, 1996, at pp. 134-35 (attached as Exh i b i t C) 
Mr Ice also t e s t i f i e d that the McKinsey work product "Jas more 
l i k e L l ides," rather than w r i t t e n reports. Ice TraSscriSt 
page 135, l i n e 22 s. 23. KCS's requests seek infoJSation'^anS 
documents on a l l of these studies without p r o v i d i ^ any baSis 
whatsoever as to how, i f at a l l , any of the information or 
documents would be relevant to t h i s proceeding. AccorSinalv Kcq 
f n . f ^° undertake an extensi?e search O ? ^ 1 L 
t i l t r . 1 . ° requested inform.ation and documents 
b;^d\°n^^rBN/s'^n?a^?L'^^'^ ' ^ ^ ^ ' ^ ^ o n o T l u c ^ a 

i i r - ^ ? t i t s e l f refused to produce i t s "business plans or 
for suS''.?^ " ^ ' i ' °̂ :ĵ <=ting, i n pertinent part, tha? the request 
sSk^ ?nfo?m^M;i^^:^"°''^^^^°^^ ^^^^^^ burdensome i n t h ^ t i t 
t ^ t i^fo^'^ation t h a t i s neither r^^levant to t h i ^ p^-^^o^.^^^^ nor 
reasonably calculated t o lead to r h . discovery of . Z ^ T T ^ ^ ^ ^ 
e.vidence " Kansas C i t y Southern Railway Company's Objections To 
Ai.plicants' F i r s t Set Of Interrogatories And Requests For 

( I ? t a c L T a s ' E x ~ D r : ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ - ^ ^ No. 27) 
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Accordingly, KCS's motion to compel and i t s motion for-
subpoena should be denied. mocion t o r 

Sincerely, 

Erika ^. Jones 

f c ; Richard E. Weicher 
Restricted Service L i s t 
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DISCOVERY CONFERENCE 

IN THE MATTER OF: . 

UNION PACIFIC CORPORATION, • 
UNION PACIFIC RAILROAD COMPANY, 
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you have permitted discovery i n t o the crossover e f f e c t s of the 
BN/Santa Fe merger, you ruled that discovery i n t o "studies or 
analysis of '-he competitive impact of" the BN/Santa Fe merger 
i t s e l f i s ll r ^levant to t h i s proceeding, describing such 
studies as ' : oo f a r a f i e l d " . See Transcript of Discovery 
Conference, December 20, 1995, at pg. 200 (attached as E x h i b i t 
A). KCS's discovery focuses on hypothetical business and 
s t r a t e g i c planning documents from over f i v e years ago that are 
even more " f a r a f i e l d , " than the material at issue i n your 
December r u l i n g . KCS seeks discovery of material that i s 
completely i r r e l e v a n t to the matters under consideration before 
the Board. 

Your December 20th r u l i n g i s consistent w i t h I n t e r s t a t e 
Commerce Commission precedent. See Union Pacific Corp. et a l 
Control -- Missouri Pac. Com, et a l . . Fin. Dkt. 30,000, Decision 
on Disco-ery Appeals (Decided A p r i l 22, 1981) (hereinafter "UP-MP 
Discoverv AppealR"i (attached as Exhibit B) In UP-MP DiscoveT^ 
Appeals, the Comm.ission affirmed the ALJ's denial of a motion to 
compel the production of documents r e f e r r i n g or r e l a t i n g t o other 
transactions contemplated by Union Pacific. The Commission held 
that " [ t ] he f a c t that Un^on Pacific may have considerec other 
possible transactions i s not l i k e l y to assist the Commission i n 
determining the e f f e c t of the transaction u l t i m a t e l y proposed." 
Sli p op. at 12. The Commission also held that Union P a c i f i c 
should not be compelled to produce any studies of p o t e n t i a l 
consolidations w i t h r a i l r o a d s other than the other applicant. 
"We agree w i t h applicants that material not related s p e c i f i c a l l y 
to Missouri P a c i f i c may be sensitive and need not be revealed i n 
t h i s proceeding." S l i p op. at 3-4. And the Commission held that 
Union P a c i f i c should not be compelled to produce any studies that 
had been prepared more than f i v e years before the decision, 
because such material " i s too remote to be relevant i n t h i s 
proceeding." s l i p op. at 3. The material sought by KCS does not 
concern the merger at issue i n t h i s proceeding and i s as s t a l e as 
the material at issue i n UP-MP Discoverv Appeals - and much more 
stale than the m a t e r i a l that you found "too f a r a f i e l d " on 
December 20th, 

I n deposition questioning, KCS has indicated that i t i s 
searching f o r a "study of the structure of the West and two 
r a i l r o a d s . " See, Deposition of Carl Ice at p. 133, l i n e s 6 & 7 
(questions of Alan Lubel on behalf of Kansas City Southern) 
(attached as Exhi b i t C). But, as Carl Ice, Vice President and 
Chief Mechanical O f f i c e r f o r the Burlington Northern Santa Fe 
Corporation, t e s t i f i e d on deposition, McKinsey &. Company d i d not 
conduct "a study d i r e c t e d at two railroads i n the West." Ice 
deposition t r a n s c r i p t at p. 133, lines 20 & 21. 

Mr. Ice confirmed, however, that McKinsey had performed 
numerous other studie^"^ related to the general question of 
re s t r u c t u r i n g of Western railroads. See Ice deposition 
t r a n s c r i p t at p. 134, l i n e s 1 & 2. Any such projects that 
McKinsey & Company may have performed for Santa Fe during the 
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1 . 200 
' . • . 1 I t teems t o me a whole c o l l a t e r a l i n q u i r y i n t o some 

other proposal that f a i l e d , and I'm j u s t not going to 

~ , 3 
j 

get us down that one Now as to (c) , you want to use 

4 t h i s case, Mr. Lubel, to f i n d out everything the 

5 applicants had to say i n the other merger? 

6 MR. LUBEL: No, no. We're saying that i f 

7 these applicants have studies or analysis of the 

3 competitive impact of the Burlington Northern/Santa Fe 

9 merger, we think that's f a i r game under the statements 

10 from the Commission that I mentioned at the beginning 

11 of t h i s . 

12 JUDGE NELSON: I'm going to deny that 

13 
i 

one. Too f a r a f i e l d . 14(a), seems to me, r i g h t i n 

' 14 the ballpark, and we're back to the question of the 

15 p r i v i l e g e . Is there a question here? 

16 MR. MILLS: May I inquire about 14(a)? 

17 JUDGE NELSON: Haven't ruled on 14(a). 

18 MR. MILLS: Oh, you haven't? 

19 JUDGE NELSON: No, s i r . Doesn't 14(a) get 

20 you i n the same privilege question that we discussed 

21 before? 

22 MR ROACH: I think 14(a) i s j u s t the 

23 U.P.-S.P. merger, and as to that, I thi n k we discussed 

24 

25 

) 

i t i n connection with 4(a) . 24 

25 

) 

JUDGE NELSON: Let me see i f I understand 

NEAL R. GROSS 
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INTEflSTATE COMMERCE COHKISSrON 

DECISION J SERVICE DATE 1 • ' " 

Finance Docket No. 30,OOoV APR 2 ? 19B1 

""^^^ ^^S£r^^ CORPORATION AWD UNION PACIFIC RAILROAD COMPANY 
- CONTROL - KISSOCJRI PACIFIC CORPORATION AMD MISSOURI 

PACIFIC RAILROAD COMPANY - • 

DECISION ON DISCOVERY APPEALS 

Decided: April 22, I98I 

On Marci. 10, I981 , Scuthern Pacif ic Transportation 
Conipany and I t s a f f i l i a t e St. Louis Southwestern Railway 
Company ( c o l l e c t i v e l y SPT) f i l e d Inter locutory appeals to 
f ou r ru l ings of Administrative Law Judge Paul Cross denylnic 
various SPT discovery requests. Applicants ( c o l l e c t i v e l y 
'JP repl ied on March 12, 198I. Our Jur i sd ic t ion to hear 
t i l l s appeal was established in the decision served 
October 15. I98O i n t h i s proceeding. 

SPT has appealed the fol lowing four specif ic ruHn»cs 
made on March 3, I 9 8 I : -̂ -̂ 'iss 

(1) den ia l of SPT's oral motion to compel production of 
pre-.1979 documents, per ta ining to Internal discussions or 
analyses of, , the . p o s s i b i l i t y or d e s i r a b i l i t y of a Union 
P a c l f i c / H l s s o u r l Pac i f i c consolidation; 

(2) denia l of SPT's oral motlon-^to-compel production of 
c e r t a i n studies prepared pr ior to consideration of the Urion 
P a c l f I c / H l s s o u r l Pac i f i c consolidations by the Union Pac i f i c 
board of d i r e c t o r s ; 

(3) denia l of SPT's Motion to Compel Answers to 
In te r roga to r i e s and Production of Documents (SPT-19) dated 
February 2, 198I ; and 

Ct) denia l of SPT's Motion to Compel Production of 
^^'^u«3ted Data and Documents (SPT-20) dated February 6, 

We w i l l address each request In tu rn . 

Ora l Motion to Compel Production 
of pre-1979 Documents 

By oral motion on March 3, i 9 8 l , SPT sought production 
or I n t e rna l discussions or analyses by Onion Pac i f ic s t a f f 

V Fjnbraces F.D. No. 30,00(3 (Sub-Nos. 1-10, lU-17) and 
no:!, MC-I--1UJ4IJ8 and MC-F-11'i«9. 
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or the po.<<slblllty or dcs l r s ib l l l ty of a Union P a c i f i c / 
.Missouri Pac i f i c consolidat ion. The Judge denlea the 
oiotlon. 

.<v?T ftased I t s request on the alleged representation of 
a i ip l lcants ' coun.sel that no such discussions had taken place 
p r i o r tc January 1, 1979.V In .reliance upon th is 
representation SPT states tliat I t res t r ic ted t.'ie scope or 
It."! .Ilacovery tc the time period a f t e r January 1, 1979. 

••̂ -.rin i:rosr, examination of Mr. ' J l l l l a n S. Cook on 
H-'-.-c'i .^, l i ' K l , i t was discovered tha t , while discussions of 
th.i iirnr-.i'iit ;/.-oposal of consolidation of Union Pacflc -md 
Missouri Pac i f i c had commenced in 1979, the p o s s i b i l i t y of 
such a consol idat ion Iiad been considered tjuch e a r l i e r . On 
Ht least two p r i o r occasions Missouri Pacific had approachej 
Union Pacflc on the p o s s i b i l i t y o.' a merger ai-.d Unloi 
Pacl.'ic had concluded that i t was not the r igh t tlmf to 
pursue uuch a consol idat ion.^/ 

Upon learning of these pre-lS79 contacts, cou.isei f o r 
oPT -noved f o r production of documents related to ccnsidera-
l ion of t;ie e a r l i e r proposals. SPT now a.-gues that i t was 
Iwuroper f o r the Judge to inny i rs motian. 

Applicants argue in reply that the ea r l i e r considera­
t i o n of posGlble mergers Is i r relevant to consideration of 
the proposed t ransact ion which was not negotiated u n t i l late 
1979. Moreover, applicants f i n d "specious" SPT's a l legat ion 
that i t was misled by the representation, that no negotia­
tions occurred p r i o r to January 1, 1979-_/ Appllcant:s 
al lege that a l l rai lroads have studied restructur ing possi­
b i l i t i e s in recent years, especially a f t e r the Railroad 
R e v l t a l i z a t i o n and Regulatory Reform Act of 1976 ' the i»R 
A c t ) . 

£ / Ty l e t t e r dated October 2, 1980, counsel f o r appll^^ants 
statevi: 

T'l:- c i 1; period i,overning a l l searches ar.d production 
••'IX'-. '"•-; r ^ ' - i ^ ry 1. • j " } , to . . . date . . . . In th is 

<;o i:.«i;t.' f l , 1 icAnt5 now state . . . that no discussions -
- • i i . t r i t w j f ; ' i c e f s o;' the applicants or among o f f l ce r r . 
<.r •:-.y '.r.iilvl.•••Hi pppllc.arn - pcrralning to the transaction*' 
t i iat a-.-i: '"..le suoject of tne aocve proceedings occurred p r i o r 
no January i , (.979. 

1 / Transcr ip t ?. 267-269-

Appl l :ants c i t e th«i la.D^v.age cf the l e t t e r of October 2, 
TvflC t ' - . - t t l r f i t r A t 'here werr* .ic internal discussions p r io r 
to Jaiicfiry i , iv79 , "'jercalnl.'ig t the transactions that are 
the cu . ' j -c t these pt ceedlnt,s." 
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and M̂ŝ̂ "̂̂rp̂̂ f̂̂̂ =̂̂:;̂r;•9̂%̂ ŝ"- °f/"̂ - ̂ -̂̂ ĉ 
pertain to the development ot tll aolJ^rt""^^^ 
.oroposal before us. NonetheL,, ^P«=fflc consolidation 
with the same partner. T S ^ J J " , i^rSlrl^d^'or"?. ° ' 
toe actual consolidation proposal a u ^ n- ^ to 
provided background for nego?!ltJAj"tJe finf?*'^^^ ^̂ ^̂ ^ 
Discovery of documents related to^he,^ ^ I A P''°P0S4l-
analyses may very well Itld trt I I A <*l»cusalons cr 
relevant to'the L^u,llt,'!,'t,^^^^^^^^^^ evidence 
Interest m this proceedlL ^ r n c u l a r w ^ ^ ^ ^ ! ^ ' P^^^ l̂c 
expected benefits'^of the ^^ans^tioj^! '^'^ 

Por this reason we believe SPT'« or..! 
production of pre-1979 document* k J . ^ , ? ^ ^ notion to compel 
discussions or a n a l y s L o f ^ h f L s ^ ^ M ^ ? ^ ' ^ Internal '^^ 
of a Union Paclflc7M!sso2;l ? L l n f « ; s o ^ d ^ ^ f " ' " ' ' ^ ^ 
have been granted. We wil l Kra.it thr^r^ ?*'^^°" '̂̂ ould 
discovery of such material to T h ! l^^ aPP«al, but limit 
1. 1976. Mater lJ l^Jror io t h S % S * ' l i ^ t L ° * * after January 
relevant In this proceeding.5/ ^ ^° «>e 

Oral Motion to Compel 
Production of Certain .Stnrfi^. 

Of . . ' r ^ U n T t t r , 7 s on%"oten'?i;i%':Lorrd*^if' '""̂  ' ^ ^ ^ ' ^ - ^ 
Union Paci f ic prior to lonsldtiaMon i r t^^"'" Prepared by 
by its board of directors SP^ «i2, consolidations 
relevant to the devHSSml^c orthl^n^o "̂""̂  ""<^1" ^re 
Should be produced^ While a D f l i ^ L ? °''°^*? transaction and 
not object^o prod^ctloJ of S r J s S t S f ^ . ' i '^ ' 1̂ *̂  ''^"Id 
argued that the studies were^iJed of l i ^ ^ ' ^ ^ " ' ^ ^ '̂ '̂̂ J' 
that portions of the studies dea!?'wUh i ^ n , ^ ' ? " ^ " ^ " ' " 
considerations of possible mergers with r !?f 
Missouri Pacif ic and shouL no! be sah^.^^ ^''^x?' ^̂ 'an 
this proceeding. »"o"^a not be subject to discovery in 

The Judge denied SPT's motion. 

V In addition, materials prepared befc-e 1976 «n.,iH 

6/ -

_ / Transcript p. 315-316 and SKS-Slg. 

^ U . e r t h a , r S [ ^ : ^ u J r L S u t ^ -
- 3 -
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a<;ree with applicants that material not related s p e c i f i c a l l y 
to nis.-sourl P a c i f i c aay be sensit ive and need not be 
revealed in t h i s proceeding. 

"iTT's i;:oMon ehould have been granted to the extent 
described above. SPT's appeal l,s granted. 

Motion to CoTipel Production of 
Requested Data and Documents (SPT-20) 

SPT-20 was f i l e d on February 6, 198I. In th i s motion, 
Si'l sou^-ht orders compelling applicants to respond to, and' 

. to produce, the documents requested In several out.standing 
• discovery req-iests. Some of the items remained In dispute 

at the commencement of hearings on March 3, I 9 8 I , when the 
.Ju'l^e denied the motlo.i. We w i l l address each item raised 
In SPT's appeal. 

SPT F i r s t Set of In ter rogator ies . Requests 12 and 
13: _ / The-ie requests deal with material submitted to or 
ii.'.ed In any prosentat ion made to the various boards of 
d i rec tors of appl icants . Applicants al.lege in the i r reply 
thnt they have produced a l l materials covered by these 
r tquests . Accordingly, SPT's appeal with regard to „hese 
requests is moot. 

SPT Recuest f o r Drafts of V e r i f i e d Statements: By 
l e t t e r dated January 27, 1981, counsel f o r SPT requested a 
copy of r.ne i n i t i a l d raf t s of each v e r i f i e d statement f o r 
oach witness sponsored by applicants, since a l l of the 
appl icants ' top o f f i c e r s and policy witnesses have no 
underlying work papers supporting the i r testimony. In th is 
context, SPT a l leges , the dra f t s are necessary fo r acequate 
cross examination of these witnesses.V 

In reply applicants c i te the decision in th is 
proceeding served December 10, 1980,ln which d r a f t v e r i f i e d 
.-;tater'ents w«re denie.'. t.^• Missouri-Kansas-Texas Railroad 
Co-aptn;;. .i-'-.J -.'̂ .e <l-jl-«lon in Finance Docket No. 28799 
•;Cub-No. 1 ) , ^c. Lo-is ."o .thwestf rn .Railway Company -
Purohare ' .Pcr t lon) (not ;)rinteJ) (October 12, 1979J b^trrLm, 
di;5covery ../f d r a f t v e r i f i e d state.-nents. 

o 
° / "12. Ident ." f y aiic produce a l l docusient" submitted to ths 
tJoard of Di rec to r s of each applicant herein r e f e r r i ng cr 
'•"lar.int, tc t'ctti t .- insiic-ion proposed herein." 

"13. I d e r t l f y ar.d ccoduce a l l documents used i n 
ci.rinectior. wlch any p-esontation nade to the Poard of 
i'l.-ectorc of .-'a:-:, applicant herein concerning the propc.sed 
t ransact ion ." 

5 ' Xf the rerju-?.'.? Is denied S?T seeks, "at the very leas t ," 
ihar the Ju.:gf cono-e* --n in oai'era in.spection tf. determin* 
whe',!-»;- ti'.c f^r .^ ts sncvl'^ be orotected. The request f c r In 
canipra lii."?p*»ctiori w i i i r.e discussdii i.nf ra. 

J 
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by the''eu'n:s^i^^'^ bTan'^ItJo^ne^*'-*'" originally 
hy the interaction of%he ^ J n e s s ' ^ r t / ' " : ! * ^ '•°<'"*<1 
the ./rafts are In.llcatlve ?hf « t o r n e y . As such 
attorney In n r . n " ! p r o c e s s followed by the 

Ited 
Hickman 

and other material.^? exchanged betw^2n f J . *=°'^''«3Pondence 
Officers w l t h J r i S h ' : ? ' hS th'rerc^m'Sr 

=0̂  emS sjr'" '•r?-"̂ * ̂ ^̂̂"̂  orgrniiitL", 
ar^I,-,! iw^ "® proposed transactions. SPT stat#, tr, tA 

seven 

In .-epiy applicants offer the followlne ooint- PI • 
th.. requests are extremely broad. Second S P ' ? ^ h « ^ ' ' ^ ' 
Pac^ i fJ^ '^r^ '^^^' appUcantr^uA r e g a r d ' t ^ ' J ^ L l ' ^ 

'•nes of 'ag"' ' ' -o"" require": '^aJch of the 
^ei'^^o^tMn^ull^Je^^'^it^^^'^'^^^ '""̂  vice-presld^^ts'*^^ 

w r . V^T'^t^''^^^^'^ Statements with which SPT is concerned 
were f i l ed along with the primary applications l ^ these 

^ / Roqu.>sts 15 and 16 of SPT's First Set of Discoverv 
nr.-iuests called for "all documents which refer or relate , 
the possible -cnuisit ion or control of Sp (and WP) bi^Jp 
merger or consolidation of UP and MP (or WP)?" See also 
bequests 12 and 13 (documents used in connection with 
r h r t r , n , ^ ' ° ^ ' ° applicants' Board, of Directors regarding 
the transactions) and Request 21 (documents gerierafeo by Ur 
MP ^n^"5p?^?" ^ I V ' '^"^^^ °f business or " o p ^ L or 
MP and WP) in SPT's F l r . t Set of Interrogatories ano ^ 
Requests for Production, 

- 5 -
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| i i ••••tllni'.ii o" .'September 15, 1980. The statements have been 
av.-illahle to oPT f o r 6 months. Add i t iona l ly , SPT has 
discovered numerous documents related to consideration of 
the proposed consolidation by applicants ' witnesses pursuant 
to ICS other discovery requests. While applicants did not 
keep f i l e s by IndividuaT witnesses, they did categorize 
working papers and inaterlal by subject matter and an 
extensive index in th i s form was made available to SPT.2^/ 

We do not t";l ieve fur ther discovery is necessary to 
rillow SPT to cross examine applicants ' witnesses 
e f f e c t i v e l y . The J-iage was within his d iscre t ion to deny 
tne motion and the appeal w i l l be denied. 

Motion to Compel Answers to Interrogator ies and 
the Production of Documents (^.^-19) 

SPT-19 "as f i l e d on February 2 , 1981. In i t s motion 
.̂ PT sought orders compelllrig production of a number of 
<ii:!puted docu.ments as well as answers to described 
i n t e r r o g a t o r i e s . The motion was denied by the Judge on 
Mar-uli J . 1981. We w l l i address each item raised in SPT's 
appeal. 

Spec i f i c Documents: Since the time SPT-19 was f i l e d 
applicants have produced a number of documents to SPT. 
There remain 58 documents which have r.ot been produced .^ / 

In dt-nying SPT's motion to produce these documents, the 
Judge ci ted the reasoning set f o r t h by applicants in the i r 
reply to thc motion. -̂̂ X 

Applicants re ly on three grounds to Ju s t i f y t h e i r 
wl th i io ld lnc of the remaining document.-: (1) a t to rney-c l i en t 
( j r i v i l o c e , '2) the work product doctr ine, and (3) 
• Mir.C U l u n t l a l I ty . 

Tr:e .'i.s.juLdd docunents Include i«a f o r which the 
.-if.torney c l i e n t p r lve le ie Is Invoked to preclude 

^ / T ransc r ip t , .ranuary 6. 1981, page 12»»-25. 

.2^ -X „ v . - r e n r j '.-c described by a f i iU^iv i t s of counsel 
wTiici/are'A-tacr..nents F, J and H to UP-42, appl icants ' reply 
to SPT-19. Clxty-two documents are described. Three were 
or-lered produced by the Judge on March 3, 1981 (F-I6 and 3^ , 
and G-2^ and cne (F-53) has since bsen v o l u n t a r i l y produced 
hy app l ican t s . See UP-57, Applicants' Reply to 
I n t e r l o c u t o r y Appeal, at page 22. footnote t . Document G-2 
w.-\.'. orderea produced cy the Judge a f t e r counsel f o r MP 
voluMt'.-ered to m<-:ke U availaoie. See Transcript page 2^0. 

' ' ' l ' r . i i . : i r r- I p t i>age i V l • 

6 -
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;r:n:ri:6̂o'eum̂ t̂rr3̂T"̂LJ°aJê"! .̂̂ r-*' -
attorney-client prlvi legei lS/ ^ / J ^ * t^'° Included under 
Wthout the ?Ptorney-cl leV^rime«''^^''°*'"eL^°*='='"l"« 

- ' la te to confidential se t tLme"t 'J ig^VatfS . f l f? / 

'̂ ^^ -^e Attorney-Client Prlvilep;^. 

an.1 rJJ:k"JL^: !n* ic : i i :n%e' t i : i i l^ to"r ir ' ^"11 

Material I ? 4 ? F R mo'^.'*io5°"L^*»'«"^ privileged 
I l E ^ h n . s u l r l r^c^nt l j ' o^tL'-^t ^ h e ' S r v ? ? ^" 
protect H^tTnly the giving of nrof..-?^'^ ,^^^*** exists to 
who can act on I t . but a l ^ t S e ' g l v l n r o P ^ i r ' ^ ' " ^^'^^ 
lawyer to enable him to give sou^d aJ^ of information to the 
L . E d . 2d. at 592. ^ Informed advice." 66 

npply'tJ ITatU'r^'Vctlnl I'.ltir/or'tlT 

i ^ - 5 2 f t T " a ^ d ' H - r ^ \ ' 3°-33. 35-46 and 

i £ / ^D|_=uments P - l - U . H . 15. 30.33, 33, ^g,̂ ^^ 

i ^ / Documents F-12, I3 and 25-29, 

} ! / Docmonts P-22-28. 52. 5̂^ and 55;-and H-5. 

11/ Documents F-22-28, and 52; and H-5. 

.^^/ Documents F-54, 55. 

- - ^ General Rules of P r . r - n . - 345 j . ^ . C . 603 (1974). 

- 7 -
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The Judge did not abuse his dlscp»fi ,^„ i - .4 

<2) The Wo.-k Product Doctrine. 

Joctr lne Is present ly codif ied In R u i r 2 6 ( b ) n ? «?'-FK^ 
^ f c t l L " ' - ^ ' f ' ' ' ' ' ' Proceduj:e. w S L ^ ' l i J ^ i J ^ ^ J ^ S f pro tec t ion to docu.ments " . I ~Tirmn»r,»ii i . , H"«ii».iiea 
l i t i g a t i o n or f o r t r i a l by o^ fo r S o t S r ^ S y ^ o i ^ b v ' r f 
that other pa r ty ' s representative ( I n c l u d i S h i - I t f L n r 
Such'^i 'c" ' ' t " ""^^ ' ' ^ ^ « " > n " o r . Insurer o J ^ S ^ t ) " ^ " ' ^ ; 
Sjch documents are discoverable only upon a showing ;v , ,V\w 
n ' - t i ' r l a ? ' ^ " ^ \ ^ ' ' ' = ^ ^ « ' ' ^ 3ubstan^lal Seed Sf m--terlals i n the preparation of his case and that L i , 

e;u":i:;:'"''°r'.r"%'"r'f''pth^'s^JsL^tia 
tiJia2iLn"^ r;e^^;;ot-to"br:j:c^L%s.^ -^^^ --^"^^^^^^ 

•'5PT argues that our rules do not s p e c i f i c a l l y «r,ni„ 
work product doctr ine to Commission prcc'e^dijgs ^^S^^^ . J^^ 
i d m f n t ^ f ' . f ^ " ^ ^ ' ' * ' ^ ^ " " °^ "̂ ^̂ ^ product doctrine i n ' 
t ^ a n won^' ' '* proceedings Is not Jus t i f i ed and wSuld resul t 
J h i e \ ' L d ° f ^ S ^ - ° i r L ; ; ^ ! : ^ r ' applications bl^ng '^ 

,.!!*.,'^^°*f-'"*''' do not s p e c i f i c a l l y a-̂ orn-
' n l n l ' ^ r f t i v ' " doct r ine , i t has been prevlouai ; t J i ^ i : ^ ?J 
c-omini , t ra t ive p roceed ings .£3 / We are s p e c i f i c a l l y ohargea 

Court cites Jq r . I H E I Z . a-. 592 where the Supreme 
^o . i . i d e r a t i o n ' r ! ' ! ; ^ ' ' ' ' a.sponslbllity, Ethical 

—"i-''-'^a_n V. Taylor. 329 U.S. 495 (1947). 

^ a t i ^ T ^ f ^ / - î2£an, 392 F.2d 686, 693 ( 10th Clr. 1968) 
^^mTn-.- :T̂ *-'*"=̂ ^ proceedings); Upjohn, supra 
inVo . r.''^': «''̂ ?'-'-'̂ -a): and PlnaH^feck^^tN^^. 30 000 

^ • l . - a c l f i c Corn. • -..n̂ ô̂  (decision served December io 

2 -
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oi^^h?2''?'^JrS P'-'̂ oedures as nearly as 
possible to tho.ie In use in the courts of th# I IMI?«^ 

apply to Commission proceedings, a.w we sec tuo need tor 11 
- o n T i ' ' ° 2 f * ^ " " f " predicted by SPT to flow f r ^ u s 
c.ppllcatlon. However, following the Supreme Cour"s ex-.o. , 
in U£john, 66 L .Ed , at 591, we wi l l not -lay :T -̂n"'a iroad' 
rule or series of rules to ;iovern a l l ooncelv.rihle future 
..uestlons- In the area of privilege. The wn.̂ c oroduct 

iJro^oe"1ln6s".''* ' ' ' ' ' ' ' ' Co«unU«i... 

won,, "̂ e Oocunents withheld by applicants pur.-,uant f . thc 
work product doctrine appear properly withheld. One 
document (P-47) refects the legal opinions of applicants' 
counsel. The renalnlng documents are summaries of ! J " c i ' ' c 
shippers' volumes which do not appear necessary to SPT's 
regardl"n]'f?a'fac.'''' -mterials otherwise prov:.,... 

T»ie Judce did not abuse his discretion re.-Hrdi.«- Li,-
items protected by the work product doctrine. " 

(3) Confidential ity. 

Confidential business information Is not •U3ruv'--ti.i • 
unless the relevancy of the infomation is s u f l r i r r t " to 
outweigh I ts commercial sensitivity. Conf identic* I n.jiino>s 
matters are s imilar to trade secrets and the court.-, arc "' 
loath to order their disclosure absent a clear show., of 
Immediate need for the Inf orr.iatlon requested, Duplan Cor-, 

M'"''^"!^ ^^.^H'^^"- 39V F. Supp. 1146. I1S5 ;s .s7c. 
iy/^u;. -nie Du£lan court went on to say "[oVme the [trao^ 
secrets] privilege is asserted . . . the party seekinR 
discovery must make a clear showing that the docu'nents aro 
relevant to the Issues involved in the l i t igat ion. 
doubtful situations production wi l l not be ord-»red." 30 
P. Supp. at 1185, emphasis in original. 

•SPT In its appeal does .not address the ap^^cifl.-
relevance of the confidential documents withheld. r-i..-^.^ 1 
i t argues that applicants should have the burden o.'" , 
the need for protection of the documents undsr 49 c .F ? " " 
1100.55(c) . ^ / 7 V- . .. 

24 / 
/ SPT seems to argue that Requests 12 and 13 a-\,\ 1 , 

of I ts F i r s t Set of Interrogatories require produ.:t. -v;. 
Tliese lte."ns seem unrelated to confidentiality. : 12 
and 13 are discussed, supra. 

- 9 -
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We olsagree. rh^. detemtnar<nn nf wh^th^r ^r. .̂̂ ^ 
;'.now or require dlscov^fPY flf rnnf ld^nM^i ^ ^ ' i j l J / o - T ^ ^ ^ 
a (jaiancin,; of interests While SPT's discovery ot rh,. '•• 
w l t h h o i O UP d o c u n e n t s i.iav iiavo rip^n „ f^ f i f t f l {„ ^{-UiAr . 
t a c t i c a l or commercial sense. U goes not appear nt^c'Trs.i m 
'•n l i g h t liC the materials a.lri-any -n^ijp •^vail . i>)l~to -^Pl'.-^^/ 

Conf iden t i a l material related to swttlem'-.t 
negotiations c lear ly should not oe dlscoverahle 1P .ir.ior t 
eiicouragfc Private settleuent of Qi^n..t>^. n - ^ - g g ^ g ^ ^ 
V. omlth. 5^8 F'. 2cl. 1072 (5th Clr . 1976). " 

The judge did not .ibuse 'il.<5 .U:-'jretlon in 'lenylr,- - i i f 
motion regarrtint; con.-'iduntlal docunffit.s. ' 

(4) In camera inspection. 

SPT has requested generally that a l l documents withholo 
by applicants be subject to an in ca.mera lns£>ectlc:i tc 
determine whether appllcant 's characterization of the 
docunents Is correct and whether the document."̂  .shcul 1 ;>o 
protected. V/nile In camera inspection is occasionally r, 
useful t o o l , we do not believe i t is .necessary for z'nc.^ 
0<T-,uments. Applicants have provided a swom descr ip t ion o.-
each withheld <i0cument and ooth parties iiave tiiorout^h]y 
ari^ued the issues related to their discovery l.-i -aoiions 
appeals and rep l i es . Thi."̂  is s u f f i c i e n t lnror:i>ttl,iM :,./ 
determine the d iscoverabi l i ty of the disputed documents 
without an in camera Inspection. See Dura Corporation v. 
Milwaukee Hydraulic Products. Inc . . 37 F.R.D. 47o { i9^5) . ' 

.'Moreover, an Inspection places an add i t iona l .^unlen 
upon the Commis.sion's resources In th i s procee I'.n;^ u l - j . 
not Ju s t i r i e ' l by the circutastances. This proc.;**.!Ini": 
l^ovorncd by the s t r i c t time l imi t s of 49 U..S.('. 1134'.;:' 
add i t iona l adjudica t ive burdens, which rnay a f fe . : t th-; 
schedule of hearings, w i l l not be placed on uonnisslui 
rescurc<5C without ^ood cause. 

In l i g h t of the -naterir.! already dlscover-?il in t n i s 
proceeuing, tl:e sworn description L.y applica;-.t.-x of iiu» 
withheld docu'-.ents, the dlscernable r e l a t ion of the 
docuwe.Trs ty the vario.is privileges c l i l i r e d , iii , . \ the 
a l t e r n a t i v e sources for much of the protecteil i n f o r m i t ' or. 
(such in t r a f f i c studies), the Judge •iid not aousc- hi;, 
d iacr t i t , an-.i tn3 appeal Is denied with respect to <;:• 
t .e s p e c i f i c uocuc:sncs. 

SPT alleges that an inconsistency exists r-yar^ilng tho 
production of docL.T.ent 0-2 and the withholding; of other 
<!ocumenns. We ("Inc no inconsistency since '!<icui.ie:ir 'J-2 -.--is 
voluntarily prodncsu applicants after dl!<';iis.'5lon v.'.t>-. ,h<e 
.J.jd>5e, transclpt r-iiuS <30, and with certain cor fitter.r i ;ii 
material ma.^ko.l, "rans'orlpt jMce l^-rH-'-j. 

10 
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„u. r ° ' ' " ^^"u ' ' ^ • I A S ' ^ ^ ^ " . fosalble Mergers Invo lv i ,» . 
i n SPT-19. SPf sought an order compelling a p p i l c a r t s ' -^ 

n t a u T . ^ I g / * ' ^ " : ^ " ' ^ °f SPT's F i r s t Set of D l scove" 
'hat H ^ ^ ' — -"̂ ^ " ^ " " " ^ ° " *PP«*1. a l l eg ing 
r a i l r f i n f °^ Pac i f i c ' s plans regarding other* 
ra i l roads Is necessary to allow SPT to present the a n t l t r u s r 
issues Involved In th i s proceeding. a n t i t r u s t 

r Applicants argue that, by d e f i n i t i o n , th is request 
"tatters outside the scope of this proceedlnK and 

seeks documents not "relevant to the subject matter of^the 
??nn cf ,Px° ' '** '^^"«" meaning of 49 C.F.R. 

SPT stateu that this argument by UP is inconsistent 
w I I.l. what Union Pac i f i c argued In support of I t s Motion f o r 
Uiomlssal In Southern Pacif ic Transportation Company v . 
Union Pac i f i c Corporation. C i v i l Action Nn. tin-<!>«T'ypp 
. - t o / D i s t r i c t of California, filed November 2'j 
xVoO. ^' / ' 

-VT, Applicants respond that there is no J u s t i f i c a t i o n f o r 
i>PT 5 attempt to bootstrap suppcc f o r i t s discovery request 
xn t h i s proceeding by reference to i t s D i s t r i c t Court 
a n t i t r u s t ac t ion against applicants. The a n t i t r u s t act ion 

; M ̂ ^^'^ proceeding, addresses the proposed consol idat ion * 
or Union P a c i f i c , Missouri Pacif ic and Western P a c i f i c . I t 
<.oes not address the potent ia l acquisi t ion of some other 
r a i l r o a d company. 

SPT makes no e f f o r t to show how the Information 
requested would support I t s allegations of monopolization 
p a r t i c u l a r l y regarding carriers other than those Invo lved ' i n 
th i s proceeding, since no discussions of these possible 
nonsolidations ever reached the point of negotiat ions.28/ 
Moreover, any con.solidatlon of other carr iers would require 
Commission approval, and in the proceeding to obtain such 
approval the Commission would carefu l ly review the 
t ransact ion to determine I ts competitive e f f e c t . 

To the extent the request ind i rec t ly seeks Information 
about how the proposed consolidations might weaken other 
ca r r i e r s Cso that those c a r r l i r s were susceptible to 
taiceover>, the Commission and the parties .have already 
endeavored to obta in more direct and probative evidence. 
Indeed the Commission's intent to focus on the Impact of tho 

26 I 
/ "17. I d e n t i f y and produce a l l documents r e f e r r i n g and 

r e l a t i n g to the possible acquisi t ion of control by UP or 
merger or consol ida t ion with UP of any other r a i l r o a d 
c.ompany or company owning or contro l l ing a r a i l road 
company. As used i n this interrogatory the term "UP" re fe r s 
to Union Pac i f i c Railroad Company or i t s parent subsidiary!" 

• UP argued that matters raised in the D i s t r i c t Court 
i i n t l t r u s L ,jrooecdinii were v.ithin the primary and exclusive 
J u r i s d i c t i o n of the Comnission and should be consideretl In 
th i s proceeding. 

f f / Transcript pae,es 265-9. 
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proposed transaction on competition among carriers has been 
.n-x.l<: ,:loar from the very f i r s t decisions in thiroro^eedin^ 

-icclslon of August 25, 1980. T^us. If the prSSoal^ 
acT.l . . l t ions were found likely to monopolize t h H ^ a S ^ o n -
t.ln..ntnl movement of freight, the Commission would carefCliy 
.r;:.i..-.lM.; th... transaction to determine whether there Is anv 
co.iriterbalanclns public interest. See McLean Trucking Co 
V. dnlted States, 321 U.S. 67 (1944). Should S CoS l s s Ion 
approve t.ie transaction despite any perceived i-onopollza-
t.on. thc applicants' consummation of the transaction as 
approved by the Commission would be exempt from the ooera 
tlon of the anti trust laws. See 49 U.S.C. 1134i(a) arm 
Minneapolis k S t . L . Ry. Co. v. United States. 361 U S n t 
( i9S9) . reh. den. 36l u7sTT45 ( T W r 

In making I ts Inquiry on the conpetltlve effe':t of a 
transaction, the Commission focuses Its attention on the 
particular transaction In Issue. The fact that Union 
Paci f ic may have considered other poaslhle transactions is 
not i lkely to a s s i s t the Commission In determining the 
effect of the transaction ultimately proposed. The d i s ­
covery request seeks documents not relevant to the subject 
matter of this proceeding and, therefore. Is not prOD<'r 
discovery under 49 C.F.R. 1100.55(a) . £ £ / 

Tlie Judge did not abuse his discretion In denying this 
motion, ar.d the appeal Is denied. 

Oral CoiiUQunlcatlons Conceming the Proposed Merge"- In 
SPT-19 an order was sought compelilng applicants' response 
to request 18 of SPT's First Set of Discove.-y Requests -5"̂  

£ £ / The Jud^e did allow cr^ss e.xanination on these matters. 

"18. Iden-.ify each coTmunication, meeting, conference, 
uiscussl.m. cr telephone conversation wherein the possible' 
or propo-sed me:-gar. conscl Idatlon cr control of UP, HP 
ana/or WP was dijcuss-;d ty any officer cr e.aployee of 
'ippilcants. For e».ch .'uch ilscu.'.slon szate: 'a) the 
participants; ('v) ttie :ia.t̂  and tim,.- of discussion; (c) the 
subject cf the discussion; ar.d (J) a description or summary 
of the <: iter.is of ;.;e tllscuss lon." 

- 12 -
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Chicago and Worth w ^ ^ ^ l t ^ « relat ionship wi th 
The requested S O ? : I M ^ IS S f^ I ed ' l v^" ^-"P^y ( S i ? . 3 2 / 
determine the status of ?NW « , f ' ? ^ ^ . . r * " " * ' ' y 
SPT's request f o r tracka^r^rf^K^ f r i e n d l y connection i f 
granted.^ A d d l t l o n a l l J a £ u f / t r ^*=^fi«= 1» 
relevant to whethS CNW wUl ^fnt^n request u 
merger I3 approved to^CNi ' , ''^ funct ion I f the 

r̂^̂:n̂\̂ 7̂?̂-" - ----- --tr̂ is-f î l̂f-,-̂ es 

? i ^ J ^ e d ^ P r o c e d u r e s ' f o r ^ ' obtained in discovery 
attached a r ' ^ L ^ M b l t ^ ' ^ o ' SPT- 9"^ Se 'doc""%' N a t e r l a U " ' 
procedures f o r c o n t r o l l i n g w.i * document sets f o r t h 
"memoranda con t f I n l ' ^ s j e f u l a Je^e^^so'nal'^ni \ " '^^ memorializing meeting, t'^i^uia.ive personal opinions or 

d i scovery 'anf m"'cS^?use " s u « " L ' t L ' ^ r r r ' ' ' ' ' 

_ _ / SPT defines " re la t ionsh ip" as: 

(c) any loan or advance .of funds or planned or D O S ^ I M 
loan or advance of funds by any applicant to c f l i - ' * 

(d) any discussions with CNW o f f i c e r s or employe-s 
concerning the use of federal funds by CNW f ^ t 
Improvements; and ' 

Basin*^^^"^^ °'" ^^^"^ concerning the Powder P.ivcr 

13 
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on in 
A p p l i c a n t s argue tha t the request focuses e x c l u s i v e l y 

t e t t e r s o ' i t s l d e the scope c f t h i s proceeding. 

We agrot; t h a t the request exceeds the scope o f t h i s 
p rocecd l r .g . A separa te c o n s o l i d a t i o n proceeding would be 
r e q u i r e d to approve any a c q u i s i t i o n o f CNW. No mat te r what 
s e c u r i t y i n t e r e s t I n CNW p r o p e r t i e s . Union P a c i f i c might 
o ! ) t a l n , UP cannot l a w f u l l y take possession of or operate any 
segment of C'tiV's r a i l l i n e wi thou t Commission a p p r o v a l , 
.".eoarate ,yrc?.feedings are presenj^y ongoing regard ing CNW's 
r»c<le i n t l ie Powder R i v e r Bas in . J^ / Moreover, SPT has 
a l r e a d y d i s c o v e r e d a g a i n s t a p p l i c a n t s w i t h regard to the 
e f f e c t o f the proposed t r a n s a c t i o n on CNW.3'/ App l i can t s 
a l s o have p r o v i d e d . I n response to the (^jraaTssIon's 
I n f o r m a t i o n r e q u e s t s , d e t a i l e d i n f o r m a t i o n regard ing t.'ie 
e f f e c t o f the mergeq o.i the a b i l i t y o f CNW to p rov ide 
e s s e n t i a l s e r v i c e s . - ' 5 / A p p l i c a n t s ' t r a f f i c d l v e r l s o n 
s t u d i e s and under lyTr ig work papers address In d e t a i l the 
impact o f the proposed t r ansac t i on on CHW. 

Tlie a b i l i t y o f Union P a c i f i c and CNW to c l o s e l y 
c o o r d i n a t e t h e i r ope ra t i ons i s a mat te r p rope r ly explored i n 
t h i s p roceed ing as I t may r e f l e c t on the p o t e n t i a l b e n e f i t s 
o f the t r a n s a c t i o n . See Ex Parte No. 282 (Sub-No. 6 ) , 
i ?a l l road 
Cofi.'^ol i d a t l o n Procedures - General P o l i c y Statement . 
i^'r • -O.C. 784 ( 1981 ) . However, the d iscovery roquest.s are 

i.iiii ii bro. t . ler than o p e r a t i n g r e l a t i o n s h i p s and e n t a i l a mucli 
I j i v - a t c r bu rden . A c c o r d i n g l y , the Judge d id not abuse h i s 
i l l s c r e t l o n I n denyl.ng the mot ion . 

Requests 3 and 4 of SPT's Th i rd Set o f Discovery 
Requests: I n i t s l l i i r d Set of Discovery .^lequests. SPT 
sought p r o d u c t i o n o f documents r e l a t e d to a p p l i c a n t s ' 
Responses to Requests f o r A d d i t i o n a l I n f o r m a t i o n . - ° / SPT 
argues t h a t these requests may produce c a t e r i a l wHTch may bs 
i n c o n s i s t e n t v / i t h a p p l i c a n t ' s responses. 

•^3/ Finance Docket Nos. 25934 and 29066. 

'?sq:;i.-.st H5 o f ^PT'c r l . - s r 3et Of Discovery Requests. 

lr _ 

i\m,:'.cr±r.t.-.' i'.esponsss to Request f o r A c d i t i o r . a l 
T T I f o n n a t l o n , UP-19A/M1--13A/WP-16A. SPT a l l eges the request 
f c r H . d d l t i o n . i l i n f o r m a t i o n r e t a r d i n g the merger 's Impact on 
J.'.W's oonti,-.'.;ed a b l l i r . > to provlrf'^ e s s e n t i a l se rv ice 
n e c e s s a r i l y irakes ir .qu > ry i n t o e x i s t i n g or planned r e l a t i o n s 
between CNW ard Union f c c l f i . - : r*»levant to t h i s p roceed ing . 
V/o ;1o r:or ag ro* . 

3* /̂ "3- I t e i t t w ' j and produce a l l docunents i n t.-.e 
pct .session c f app l i c an t . - r e f e r r l r i g or r e l a t i n g tc the aald 
RoTponcec, nny r e l a t e d r . a ' ' r i a l -.r any par t h e r e o f . 

" 4 . I - . F : . : i f . i i . J pl•^-ouc^' d . l docv.ients i ; i the 
r.o.ss^ss lo . l v . . . p l l . . - . : r - f - . - r r i ! ] ^ to cr r e l a t i n g to the 
Order of c.;e Commiss...-.'; s ^ f v d .August 15, 1"("0, i n these 
p rcceed in^u whlcr. r t j - . - l r e d t::e f i l i n g of the sa id Response.-, 
hy app i lo i ; : - . s " 

1'; -



°* produced to 
We agree. SPv ^ _ 

<-'Xpedltion." ThlT r f '^9ueats reDrea*n^ . , 

Summary. w.> ha 

denials of th^ or.^ Srant the aoDeai r "POn 

j t Is o/^iered; 

extent set forth 

(2) This decision l . , - f f ,^ . , . 
P effective upon service 

*'5* '̂A L . MERGENOVICH 
Secretary 
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<i| «*«rew»,«rouiioeaubUi«ic<l. Welua«nDup 
CV »'people lh»llootaJ»ip««luJ»BipoiMe»,M 
cn l inenuonedeiriicr, which we're ewetediCTena 
(4) ««mefwh«UKMewwe.oppo«MrtJeorlookM 
(Sl ottta mcrtert Once UP coaudei) lu and Mked if 
)«) we were usercMed in lealeiiiett ducuuioiu, 
(Tt UwiMr. Weicher»ndIwoitalon-web»dtho»e 
<n DCtotiations with UP. 
0) Q. And to the reoord ti de«r, becaute Tin 

(Ml OOC wre if(hi( wii etuuifhed earlier, ilwu 
(11) UPchatooaactedBuil^elooNottben/SaauiFe 
( a •txMtiomeixncmeafiacoaiiectioa with the UP/SP 
oa atetfaJ 
OO A. I beUere M. yei. 
(U) Q.L(tiiie(obtckiliiaeinfai«of7aiid 
(M) Cr7(0(XMiiethroa{hiome(hiiv(td>rooc)ioeicaUT 
OT) ^fittitfujamfoanoaiu inst 
(tt) A.19UT 
(in Q. Yet. 
aa A. m have to think aboat that for a 
OU taiante. 
(29 Q. rve{o(7our*U(anea(iufiT)tfof 
01) ne. You oould look at pafc land try to ° -
ot) dclcnnine where 70U feU in tbete. 
OS) A. HutwCTildbehdpftil. IthinkXwat 

CmiLIcy Febni»,Tl4.W6 mcm.v CONFIDENTIAL 

P«fel2< 
(t) an anuuni director in thc indiutiial 
O) ttiginrrnag deputmeot. 
O) Q-And It that time were you awire ofthe 
m inetxCTippUcalionofSoothem Pacific and Santa (S) Fe? 
M) A. I wai aware of it 
CD Q. Did you hive any role in any activities 
(t) relatiof u> Uu( meixer application that wai 
in before tbe ICC7 

(10) A. No 
(11) Q. Jua to follow up on that, you aUuded 
(U) —^erloknowledgeofthelCC'iviewofwhal 
(iJ; ht be competitive concemi. Did any of that 
(JO ^wledf e or w»i any of that knowledge baaed on 
(IJ) Uie iCC'j determination not to approve the merger 
(If) between SP aud Sana Fe7 

A. I wai aware (hat they - or am awaie 
hat the merger waio't approved aod aome ofthe 
mioni. The body of knowledge I have il the 

(JO) bodyofknowledgelhave. 
OJ) Q. So that would be included within your 
CO) body of knowledge? 
01) A. Probably would, yes. 
n*) Q. And jurt to come forward, what waiTOur 
05) poiitionin 1990? 

. , Piigel29 
(1) A. I wai aiajiUM vice preaident of 
O) finance and i think also I wai aiiiatani vice 
0» preaident of management lervicet in the aame 
(41 year. 
(J) Q-And to'ijuK try to come forward in 
if) «enniofwhatyourvariouipoiitionj were By 
(D 1993, were you vice preiident,adminiitration7 (tl A. Yea. 
tn Q-And V ea did you become vice preaident. 

(10) car load commoditiea? 
Ill) A. January 1 of "94. 
Illl Q. So Uut was afler you were vice 
(IJ) preaidratofadminiKralion? 
lit) A. Yea, air. 
UJ) Q. And, correct, that you held that 
(11) poiition, vice preiideni, car load corarooditiei 
(ID untjl you became your current poaition, chief ' 
(ID mechanical oOicer? 
it*) A. No, I was VP executive in between. 
00) Q You were -
01) K VP, dash, executive. 
02) Q. Wai thai in the 1994 Ume period? 
OJ) A. Il was Ute in '94 and the fira months 
0«) of "95. 
01) Q. Jun I I I predicate, if the UP/SP 
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PkgellO 
" •Pproved. aad. io S(H of the tact 

Chai the auiingtoa Northaa«aaU Fe nwger wai 
approved, aad again. iftheUP/SFiBefgerU alao 
•|Wn>*«d. k'l tnic. iia*t il. Ihii Cbere will be 
«»o Bajoc dan 1 niiRwda m«be DiAed SuieiT 
A^Aiwniiflg they-pe apprafed, IhiC'i 
«™«»"7«™e. Ttee vtNld be ocher people at 
•one locaiiooi and we •ooldat hBth be at aU 
loctfwas txt ihifi gcnenOy tne. 
MR-MCGE<»GE; Trntotrfl 
MR. LUBEL: I think he qualified it 
« « « 0 » M'» Woted. ftotwliy tnie. 
And d m wwiid be odier people it Mine locationi 
Ud (bey wnldnt be M an iocnioM hoc dttt'i 
CcaoiDytnie. 
BYMR. LUBEL: 
Q. Again, goiag bickwaid, whea b lhe 
fits tine that yoa recaO bniiv any diacooiaa 
ofa ooooqic cflbe Mtttatt oT nit >~nrnitioi> 
in the weat like dm. nch thtf (hoe wovld be 
two major daaa 1 cauicn? 
A.llhinkwhar<»ifrttaH»..niw«i..~-n^ 
ofUPandSP. SabanjDaaioUPaiidSP'a 
ant¥Wnremeqlof tbcif mcigta. " 
Q. And junto tat that, toing back 
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Ihrough tbe early '901. yoa don't ncaii any 
dumoon of the pouibie Bracnidog of rail 
oompetition ia the weat between juat two major 
nilroadi? 
A. It'i poiaible lomeooe may have 
motioned that but I doo't recall really having 
any ligoificani Mrategic diacoaaiooi about ihaL 
Q. Santa Fe, when you were then on 
occatioQ, uaed outude oonniUanU, didn't it? 
A. Yei. 
Q. Aod jiii ALK sudy muted u Exhibit 1 
il aa example of that, iia't it? 
A Yei. 
Q. Are you familiar with a company known 
u f-(ciCeazie dt Compaay? 
A. êi, Iim. 
Q. Do you know a Mr. John Andenoo? 
A. Yea. I know a John Andenon. 
Q. There ii a Joha Andenon that'i 
ouTOtlj employed by Buriiagton Northem/Sanu 

A. There ii a couple but yea. 
Q. Il (here one particular gentleman who 
tot only hat that chanctetiatic but also has the 
charaaeriaic of having formerly wotted at 
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Mclunzie & Company? 
A. I beUeve that John Q. Andenon, who is 
our lenior VP of coal, previoualy worked at 
McKenzie. 
Q. And help Ul. Wai be with the 
Burlington Notthem or the Sanu Fe lide? 
A. Burlington Northern. 
Q. Aod were you iwan. of or have you ever 
heard of-let me break Owu down. Wete you 
aware ofa mdy prepared by McKenzie & Company 
pnor lo 1994 that diicuiaed thii anicture thai 
I've been ulking abouu the poiaible rttuclunng 
of nil competition in tbe weatern United Sutes 
wbere there would be juR two major ciaaa 1 
carrien? 
A. Prepared for wbo? 
Q. Prepared for anyone. 
A No, I don't think lo. 
Q. I made that broad. Let me be 
ipedfic Are you aware of luch a «udy prepared 
fortheSinuFeRjiltTJad? 7 F p i « 
A. IthoughlyoujuanaiTOwedit. No. 
Q. Not to belabor it, an you help ui in 
any way? Do you .Tave any awareneu of any uch 
•Old? prepared for anyooe br McK/aizje A Compmr? 
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(I) MK. WBCHER: Are you laying any laidy 
01 by McKenzie or oudy directed to two railroadt? 
O) MR. LUBEL: Richard. I'm lorry if l 
(4) wasn't dear on 'Jut became I thought aod I 
(J) would guesimoitofui bere knew that I waa 
(t) talking aboui a Itudy ofthe itruclure ofthe 
(D wea and two railroadi, but I apologize if l 
(D didn't make Ihat dear. 
(n THEWrmESS: You're talking about two 

(10) nilroadi. 
(It) BY MR. LUBEL: 
(19 Q. I'm talking about aome nudy Ihat 
(IS) poiited the potaibility of Rmctured rail 
(14) competition in the United Statea being baacally 
(15) made up of two Dujor daat 1 railroad*. 
(ID A. I am not aware oflhat, that I recall. 
(IT) Q. And wbea you aay yoo dool recall, are 
(11) you aying Ihat you know there waw't nch a 
(in Ihiag or there may be but yoa joitdoa'l recall? 
on A.Ibelievetberewunolfucbamdy 
91) directed at two nilroadi in tbe WeiL 
02) Q. You're qualî ring Uut Are yoa aware 
cm of tome McKeozie Itudy that dealt with Ihal 
(24) geoenltopicordealt with ititinicture of rail 
OS) competition? 

Page 134 
(I) A. McKenzie did a number of dndiea for 
O) Sanu Fc and Santa Fe alone Ihat looked at Ibe 
(I) restruduhngofrailroadaintheWest. 
(4) Q. Identify ai many of tboie tiodiei as 
O) you know of. When were they done, who were they 
(D directed to? 
(?) A. The vast majority of them I think were 
(D done m the 1990 time frame. Maybeiomein'91. 
(») They were ptimarily directed at our leaior 

(10) management. 
(11) Q. Do you know if Mr. John Q. Andenon wai 
(12) involved in thotc rtudiei on behalf of McKenzie^ 
(11) Company? 
(14) A. I believe he was aot involved. 
(IJ) Q. Do you know who was involved on behalf 
(ID ofMcKenzie 4 Company? 
(17) A. Yes. 
(ID Q. And who wai that? 
(II) A. Larry Lawrericc wai the engigemenl 
(30) manager. Dick Aihley, who ii one of their lenior 
Ol) nartnen. I'm not lure bow they titled people, 
(22) was also involved. 
(21) Q. And when you uy the Audici were 
(24) directed toward lenior nuiugement, would you 
(25) include Mr. Krebs in that group? 
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(1) A. Yes, I would. 
O) Q. And who die would you indude? 
(1) A. At that point in time, I would have 
(4) induded Mr. Haveny and I'm mre tome of the 
(J) other VPi were involved. I'm not Hire who all it 
(D wai discussed with. 
(7) Q. And bow do you know that those itudiei 
(D exifled? 
(*) A. I provided - I had tome diiruision. 

(10) wilh McXenzie when they were in the process of 
(11) preparing them and I pattidpated in lome reviews 
(12) of those studies. 
(11) Q. And what'i your best recollection of 
(14) how many there were? You uted the plunl. 
(Ill A. I'm not (ure how many ipcdfic 
(ID engagemenu there may have been. I think they 
(17) looted at just about every combination you could 
(It) think of of nilroadi in Uie WcA. 
(i») Q And theae were wntten reporti or 
(X) studies by McKenzie Sc. Company? 
ai) A. They were on paper. They weren't 
(22) wnnen as teitimony is written. They were more 
(211 lite slides 
rw) Q And you believe there was more than 
(21) one? 
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(I) A. rmnotoetlainoflhaL Ibefiore 
O) IhcR was muhiple icenariot analyzed. Whether 
O) it wu one or two Mudiex, Pm not ccitaiiL 
|4) Q And do you know, other than loSaiKaFe 
ti) execsitivea, do you know what diatiibotioo wu 
(D nude oftheaeitudie*. or Ihii Mady? 
(7) A I doo't think they got .u. ujulioa 
tn beyond oor executivet. 
O) Q. And what'i Ibe buis of yoar cooduding 

(10) that? 
(ID A. Ailiaid.Ihadiomeinvoiveineslin 
(U) theditcoaaioiuandintbetcwiewaaditwumy 
(11) impicnioa thai once we bad Ibe diaoDtiioni, Ihat 
(14) Ihat wuiL, Ihat tbey wouldn't dittibolelbem 
(ID aayttutber. 
(ID Q. And what wu yoor postiooM tbe lime? 
(17) A. I would have been aiiidaK vice 
(ID preadeat of finance or managcmett of aervioea, 
(ID depeadiognpoo, I tUnk. wbea Ihey were done. 
OO) Q. Baveyoareuinedioopyoftttendy 
on ordudiea? 
ou A. No. 
(21) Q. Do yoo know if Santa Feoocpocalioobu 
Ort) retained oopiea of thoae dndiea? 
(15) A. No, I d<>t.'t. 

XMAXOl) 
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(I) MR-WQCEER; Mr. Lubd, can I object 
O) and aak what Ihe rdevance of tbil (jueatiooing 
(1) is? 
(4) MR. LUBEL: Well, not lo go oo at 
(3) length about it but if it talk! about the 
(D stnioureofrail competition in the Weat and if 
(7) was done by Santa Fe, it may have lome bearing on 
(D th: competitive iiauet before the Commitsion in 
(!) this case. But I'm about through with this area. 

(10) MR.WEIC:HER: ru permit him to answer 
(M) bui it's not dear what we're doing bere. Bulge 
(12) ahead. 
(11) MR. LUBEL: Wdl, you oould poaaibly 
(14) help ui with that Let me make a formal rttpicsi 
(13) for any eopiea of the itudiea that Ihe witness 
(10 bas just beea refeniag to. And I nuke that 
(17) re(iuest of Burlington Notthetn and SanuFe. 
(It) MS. JONES: You can make that through 
(ID the proper channdi of written interrogatoriei 
00) and let us have the chance to review iL 
01) MR. WEICHER: The witneu hu responded 
(221 appropriatdy to what he knows. 
01) MR. LUBEL: I will. But I informally, 
041 jun 10 ipeed thingi along, nuke that request 
(23) now. 

Pagens 
(1) BY MR. LUBEL: 
O) Q. And in the early '90s when this itudy 
O) or injdy of altenutivei may have beea done by 
(4) V. - A Company, what if any document 
(5) rt ..iL-jii policy wu observed by Sanu Fe? 
(O A. I'm not lure. 
m Q. Do you know if there wu a wrinen 
(S) policy oo how long materials ihould be retained, 
(» particularly any Rntegic itudiei? 

(10) A No, I don'L 
(III Q. Hive you made any attempt, in receiu 
(12) months, to locatea copy of thia McKenzie Itudy 
(D) ornudiei? 
(14) A. Yei. I looked through my filei ai part 
(13) of ihii proceeding. 
(10 Q. Do you know if any other employeet or 
(!7) ofCcen of Burlington Northem or Sanu Fe have 
(ID a copy of this study? 
nn A. No, IdonoL 
(20) Q Let's come forward chronologically now 
ai) and ult about the Burlington Nonhcm/Sanu Fe 
OJi merger. Nou-, the application for that merger was 
(211 filed wilh the ICC in approximatdy October of 
OA) '94, IS (hat correct? 
Oil A Thai's correct. 
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B s a u e s i N o ^ : Produce the filer for KCS' 25 largest Kansas grain shippers and 

10 largest plastics shippers. 

fibifiElicn: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further .b/ects to this request to the ex-.nt that 

it seeks production of documents subject to the anorney-client or work product p-VUege. 

Request Np. ?^.: Produce all publications, written testimony and transcripts of 

Curtis M. Grimm, Thomas O'Connor and Joseph Plaistow, and a.I merger anal-/ses that have 

been conducted by Snavely, King & Associates, without limitation as to date. ' 

Obiestign: KCS objects to this request cs being overly broad and burdensome in 

that it seeks "all publications, written testimony and transcripts." without limitation to date and 

apparently without limitation to subject matter. KCS further objects to this request to the 

extent it requests documents readily available to the public, such as published materials. KCS 

fuaher Objects to this request to the extent it seeks materials subject to the attorney client or 

work product privilege in this or any other proceeding and to the extent it seeks testimony and 

transcripts (1) that are subject to a protective order or ,2) that are equally or more accessible to 

Applicants than to KCS. 

RequegT No. ? L : Produce all KCS business plans or strategic plans. 

fibiection: KCS objects to this request as overbroad and unduly burdensome in that 

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead 

to the discovery of admissible evidence. KCS further objects to this request to t h , extent that 

it seeks production of documents subject to the anorney-client or work product privilege. 

R e a u f i S l N a ^ : p^oduce all computerized 100% KCS traffic data for 1994, 

containing at least the fields listed in Attachment A hereto, a Rule 11 or other rebilling 

inc^icator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or 

other revenue offsets, together with documentation explaining the record layout and the 
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VIA HAND DELIVERY 

The Honorable Jerome Nelson 
Administrative Law Judge 
Federal Energy Regulatory Commission 
Room 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket No. 32760, Union Pacific 
Corporation, et a l . -- Control and Merger 
Southem Pacific Corporation, et a l . 

Dear Judge Nelson: 

The Kansas City Southem Railway ("KCS'), by i t s l e t t e r to you of 
March 6, 1996 (KCS Letter) , has given notice that i t intends to move for 
an order to compel the deposition of Robert D. Krebs, President and 
Chief Executive Officer of the Burlington Northem Santa Fe Corporation. 
For the reasons set f o r t h below, the B u r l i gton Northem Railroad and 
the Atchison, Topeka and Santa Fe Railway (collectively, "BN/Santa Fe") 
oppose the motion of KCS. This matter w i l l be considered at tomorrow's 
Discovery Conference. 

KCS has u t t e r l y f a i l e d to show what information -- other than 
cumulative infonration - •- i t can obtain from the deposition of Mr. 
Krebs. I t has not shown that less intrusive means of discovery are not 
adequate. I t has not shown why i t has not gotten - - o r could not have 
gotten -- whatever information i t purports to seek from the depositions 
of Gerald Grinstein, Carl Ice, or Richard Davidson. And i t has not 
shown why BN/Santa Fe should be deprived of i t s CEO for the period of 
a deposition and i t s preparation, when BN/Santa Fe has already made 
available i t s chairman at the time the settlement with the /^plicants 
was negotiated, along with the senior executive who negotiated that 
settlement, and w i l l s h o r t ] / produce two additional vice-presidents. 
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To begin with, KCS misstates the rules of the Surface Transporta­
t i o n Board as well as the discovery guidelines i n t h i s case when i t 
claims that there i s a "presunption" that non-testifying witnesses may 
be deposed. KCS Letter at 1. On the contrary, the guidelines (at 1 6) 
clearly establish such a presumption only for persons who have 
"submitted written testimony i n t h i s proceeding"; nothing i n the 
guidelines alters the Board's rules with respect to the standard for 
compelling a deposition of a non-testifying witness. 

Contrary to KCS's representation, (KCS Letter at 1) , the protxsnent 
of a deposition bears a heavy burden to show (1) "that the information 
i t seeks may not be obtained through other means of discovery, such as 
interrogatorife.q, request for the production of doctiments, or inspection 
v i s i t s to [a party's] offices, that are readily available and less 
disruptive than depositions"; and (2) "that th° material" sought to be 
discovered by deposition " i s not merely ctimulat.'.ve or [ i s ] i n danger of 
loss." Annual Volume Rates on Coal -- Rawhide Junction. WY to Seraeant 
Bluff, IA; Burlington Northem R.R. Co. and Ch.iraq9 North Westem 
Transportation Co. . No. 37021, 1984 ICC LEXIS 47, at *4 (served Jan. 5, 
1985) . I t i s p l a i n l y not s u f f i c i e n t sittply to suggest that a deposition 
"may shed some l i g h t " on a topic that is broadly relevant to a proceed­
ing. Id. at *8. And i t i s not enough that the information sought i n 
a deposition i s "relevant"; rather, the proponent must demonstrate that 
there i s a n^ed for a particular deposition. Farmland Industries. Inc. 
V- Gulf Central Pipeline Co.. No. 40411, 1993 WL 46942 (served Feb. 24, 
1993) . 

Moreover, Mr. Krebs' position as CEO -- p a r t i c u l a r l y as a non-
t e s t i f y i n g CEO of a party that i s n£t a primary applicai:t i n t h i s case -
-• and the attendant burden his deposition places on BN/Santa Fe 
heightens the showing of "need" required to order that deposition. Even 
under the far more l i b e r a l standards of the Federal Rules of C i v i l 
Procedure emd t h e i r state-law counterpar-ts, the CEO of a corporation 
normally may be deposed only where the party seeking the deposition 
demonstrates that the executive has unique or superior personal 
knowledge of particular, material information. See, e.g.. Thomas v. 
IBM, 48 F.3d 478, 483-484 (10th Cir. 1995) (in l i g h t of oppressive 
burden on chairman, proponent of deposition mu«?t demonstrate that 
necessary information cannot be gathered from other personnel); Baine 
V. General Motors Corp.. 141 F.R.D. 332, 334-335 (M.D. Ala. 1991); Crown 
Central Petroleum Corp. v. Garcia. 904 S.W.2d 125, 128 (Tex. 1995); 
Liberty Mutual Insurance Co. v. Superior Court. 10 Cal. ;^p. 4th 1284, 
1289, 13 Cal. Rpcr. 2d 363, 367 (1992). 

The reasons for these limitations on the depositions of CEOs are 
obvious. The CEO of a corporation of the magnitude of BN/Santa Fe i s 
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a "unique and important individual who can easily be subjected to 
unwarranted harassment and abuse." Mulvey v. Chrvsler Corp. . 106 F.R.D. 
364, 366 (D.R.I. 1975). See also Blue Chip Stamps v. Manor Drug Stores. 
421 U.S. 723, 741 (1975) . Under the circumstances, KCS at the very most 
could be allowed to use written interrogatories to ascertain whether Mr. 
Krebs' knowledge extends beyond that of other witnesses i n any 
meaningful sense. See, e.g.. Baine. 141 F.R.D. at 336; Mulvey. 106 
F.R.D. at 366; Mitchell v. American Tobacco Co. . 33 F.R.D. 262, 263 
(M.D. Pa. 1963); Colpnjal Capital q?. v. General ftotors Corp.. 29 F.R.D. 
514, 518 (D. Conn. 1961). But KCS has not requested that r e l i e f here. 

KCS's showing here f a l l s far short of carrying i t s burden of 
j u s t i f y i n g an order to compel the deposition of Mr. Krebs. KCS begins 
with an erroneous assertion (KCS Letter at 4) : Mr. Krebs i s not the 
"current Chairman" of BN/Santa Fe. Mr. Daniel P. Davison i s the current 
chairmcui. KCS has already deposed Gerald Grinstein, who was chairroaui 
at the time the settlement was negotiated and executed. The reneinder 
of KCS's assertions do not contradict -- indeed, they often clearly 
confirm -- that the information KCS seeks i s cumulative, that i t i s 
readily available by other means, and that i t w i l l not materially "aid 
[the Board] i n r u l i n g on the case." G&G Manufacturing Co.--Petition for 
Declaratory Order--Certain Rates and Practices of Trans-Allied Audit Co. 
and R-W Service Systems. Inc. . No. 41015, 1994 WL 617547, at *10 (served 
Nov. 9, 1994) ( c i t i n g Trailways Lines. Inc. v.ICC. 766 F.2d 1537, 1546 
(D.C. Cir. 1985). 

F i r s t , KCS notes that Mr. Krebs was involved i n various conversa­
tions r e l a t i n g to BN/Santa Fe's agreement with the Applicants i n t h i s 
case. KCS Letter at 3. KCS has known of Mr. Krebs' involvement since 
December 15, 1995. Applicants' Depository Docviment No. N37-000003 
(attached). Carl Ice, whom KCS admits was BN/Santa Fe's "chief 
negotiator" of that agreement, hcS been deposed for two days, and was 
questioned about h.-*s contacts with and instructions from Mr. Krebs. So 
far as i t i s relevant to t h i s case, and not otherwise protected by the 
work product doctrine, Mr. K--ebs' policies and instructions regarding 
the settlement have been f u l l y available to KCS through the deposition 
of Mr. Ice, who carried out Mr. Krebs' instructions, and otherwise are 
apparent from what BN/Santa Fe actually did i n response to the proposed 
merger. As for the conversation mentioned i n the Skinner c a l l report, 
Mr. Bredenberg (who Mr. Skinner claims was present) w i l l be deposed 
tomorrow morning. Mr. Richard Davidson of the Union Pacific also has 
been deposed, as have other of Applicants' executives who met or talked 
wi^.i Mr. Krebs during the negotiations. 

KCS does not sp e c i f i c a l l y i d e n t i f y what i t hopes to add by 
subjecting Mr. Krebs to a deposition. KCS could have asked whatever i t 
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wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In claiming that i t 
needs to depose Mr. Krebs simply because he "was to i n h e r i t the mantle 
of leadership" (KCS Letter at 3), KCS admits that i t has nothing to 
leam from Mr. Krebs that i s not cumulative. 

Second, KCS places i t s greatest reliance (KCS Letter 3-4) on the 
Board's stated intention to consider the cumulative impacts of the 
BN/Santa Fe merger and the proposed UP/SP merger. But KCS does not 
attempt to demonstrate why i t needs to depose Mr. KrtAhfi to r t h i s point. 
The Board's consideration of cumulative inpacts w i l l r e l y largely on 
market facts available through other means, and on expert economic 
analysis. To the lim i t e d extent l i v e testitiony on t h i s issue i s 
lelevant, Mr. Grinstein, Mi. Ice, Mr. Owen, and Mr. Lawrence a l l have 
been available to t e s t i f y on these and related issues. KCS has not even 
attempted to show i n what specific way the testimony of Mr. Krebs would 
add to these depositions and the extensive written and document 
discovery conducted i n t h i s case. 

Fina l l y (KCS Letter at 4) , KCS atteiipts to i n f l a t e :.ts request for 
documents related to the stale McKinsey & Co. project into a j u s t i f i c a ­
t i o n for deposing Mr. Krebs. Under separate cover we have explained why 
the study i s not discoverable. Mr. Ice already has been deposed on the 
significance of that study to Santa Fe's strategic plcinning as i t 
relates to t h i s proceeding. In any event, the Board's evaluation of the 
effects of the UP/SP merger w i l l r e l y on market facts, not on an 
individual's subjective reaction to a five-year-old consultant's 
project. 

At most -- although we do not believe i t has achieved even that 
modest goal -- KCS has indicated that Mr. Krebs might possibly, i n some 
unspecified way, "shed some l i g l i t " on some topic that might be relevant 
to t h i s proceeding. That i s not enough to carry KCS's burden, and i t s 
motion should be denied. 

Once the burden on BN/Santa Fe i s considered, however, the 
inappropriateness of the deposition becomes even more clear. Mr. Krebs 
i s the CEO of a company that i s not a primary applicemt here, and he did 
not submit testimony i n t h i s proceeding. He should not be required to 
make himself available for testimony i n l i g h t of the substantial d a i l y 
obligations and responsibilities he must meet i n combining the 
operations of BN and Santa Fe and otherwise implementing the merger to 
achieve the public benefits recognized by the ICC. 

But there i s more. I t would be p a r t i c u l a r l y burdensome, oppres­
sive, and intrusive co require Mr. Krebs to s i t for a deposition when 
BN/Santa Fe already has or w i l l make available f o r testimony four 
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persons who are or were senior executives. BN/Santa Fe has made 
available for testimony, Gerald Grinstein, the former Chairman of 
Jh"" P S ? ? " / ^ ^ ^ ' ^ f ^ ^ ^ Corporation and the Chairman at t t e tiSe 
l ^ t l i f f ^ settlement with UP/SP was negotiated and executed, i t o 
was able to t e P t i f y conceming matters at the executive level of the 
corporation during that period. We have also produced Carl Ice the 
chief negotiator of the settlement agreement between UP/SP and BN/Santa 
Fe who was able to answer relevant questions conceming that agreemAnt 
and I t s impact. In addition to the deposition of Mr Ice the 
depositions of two more BN/Santa Fe off i c e r s of vice-presidential 'rank 
Mr. Dealey and Mr. Bredenberg, have been ordered. In a l l , the merger 
opponents already have deposed, or shortly w i l l depose, the chairman of 
BN/Santa Fe and three additional senior executives at the vice-
presidential le v e l . Four depositions of the o f f i c e r s of a non-applicant 
IS enough. 

An ICC Administrative Law Judge confronted an e a r l i e r attempt by 
KCS to harass an appljqantp'g o f f i c e r s ; that Judge sharply reined i n 
KCS s attenpts to expand discovery beyond permissible bounds. See Rio 

••.^•"•^"^^^^^^"^^^^^^^"^^^^^^"^ Pacifir- Transportation nn F i n ^ 
. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision) • The ALJ 

denied depositions of six of seven off i c e r s because KCS had not showr 
that i t could not get -- or had not gotten -- equivalent information 
from other sources. The ALJ denied the depositions of aU non-
t e s t i f y i n g witnesses, and also denied the depositions of two witnesses 
who had submitted v e r i f i e d statements because KCS proposed to depose 
them on subjects not related to th e i r v e r i f i e d statements. 1^. at *4 
The ALJ granted only one deposition, and solely "to assure t h ^ t KCS i s 
not deprived of the opportunity to question a top o f f i c e r . " i b i d That 
concem i s not present here, where BN/Santa Fe's chief negotiator has 
been deposed for two long days, and the company's c h a i r t i ^ at the time 
o^ the settlement also has been deposed. 

KCS has f a i l e d to mee^ Surface Transportation Board standards for 
ordering any deposition a l l , imach less the deposition of the gSQ of 
a party that i s ngt a p.> imary applicant here. Mr. Krebs' testinrany i s 
p l a i n l y cumulative and i s not necessary to the determination of any 
issue before the Board. Moreover, the burden inposed upon Mr. Krebs and 
upon BN/Santa Fe i s substantial and un j u s t i f i a b l e . The motion should 
be denied. 

-5-
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I have circulated a copy of t h i s l e t t e r to the r e s t r i c t e d service 

Sincerely, 

Erikauz .^Jones 

CC: Restricted Service L i s t 
Thp Honoraa:jle Vemon Williams 

•6-



KCS INTERROGATORY 12 . 
DOJ INTERROGATORY NO. I.b(ii) 

12/15/95 

According to tha best recollection of thost UP/SP personnel principelly 
involved, the following meetings were held to negotiate the BN/Santa Fe 
settlement. 

Psftipoanti 

Qilt Location BNSP UP/SP 

Mid*August Omaha Tda^aM Q. Grinatain R. K. Davidson 

08/23-2S/9S Omaha Tsla-Caa R. Kraba R. K. Davidson 

08/28/98 Omaha Confaranca C. Ica J . H. Rabansdorf 
J . V. Oolan 
J . Gray 

09/05/99 Schaumburg Confaranea C.tea J . H. Rabanadorf 
J . V. Oolan 
J . Gray 

09/08/9B Schaumburg Confarartca C. lea J . H. Rabanadorf 
J . V. Dolan 
J . Gray 

09/19/96 Omaha Confaranca C. tea J . H. Rabansdorf 
J . V. Dolan 
J . Gray 

09/20/95 Palwaukao Confaranca R. Kraba 
C. loa 

R. K. Davidson 
J . H. Rabansdorf 
J . Gray 

09/21/9S Omaha Ta(a-Ctf C. lea J . H. Rabansdorf 

09/22-25/96 Omahe Confaranea C. lea 

R. Kraba (via 
phonat 

J . H. Rabansdorf 
J . V. Dolan 
P. A. Conlay 
J . Gray 
R. K. Davidson 
M. P. KaNy 
J . H. Ransom 

See response to DOJ interrogatory 1 .bU) for positione ai»d tenures of Messrs. 
Davidson, Rebensdorf, and Gray. Mr. Dolan haa been Vice President-Law for UP 
for 12 yaars. Mr. Conley hee bean AVP-Law for UP for 12 yeers. 

N37 - 000003 
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Viocom Inc. 
One Utah Center 
201 Soytfi Main Ssreet, Suite i 100 
Soh Lake City UT 84111 -4904 

Jef f rey S. Grcry 
Corporate Coi. nsel/Environmental 

Tel 801 578 6972 
Fax 801 578 6999 

Item No. 

^age Count Z March 1, 1996 

VIACOM 
Office of the Secretary 
Case Control Branch 
Attn: Finance Document No. 32760 
Surface Transportation Board 
1201 Constitution Avenue, N.W. 
Washington. D.C. 20423 

Re: 

Dear Sir/Madam: 

Compliance with Decision No. 16. issued February 22, 1996 regarding 
Firuince Docket No. 32760, ICC Dockets AB-12 (Sub-No. 1880and 
AB-8 (Sub-No. 39) 

1 enclose an original and five copies of a Certificate of Service, which certifies 
Viacom Intemational Inc.'s compliance v/it; Ov: ision No. 16 of Finance Docket No. 32760 
requiring parties to serve all other parties wi*ti s ist of numbered pleadings they have 
submitted in the above-referenced matter. 

I understand that service of the pleading list was to be completed by 
February 26, 1996; however, due to a delay in receiving Decision No. 16, service was 
completed as quickly as possible. 

Sincerely, 

J«frey B. Groy 

Enclosures 
cc: (w/o ends.) 

Felicity Hanney, Esq. 
Arvid F. Roach II , Fsq. 
Paul A. Cunningham, Esq. 

MAR 1 11996 



CERTIFICATE OF SERVICE 

Pursuant to Decision No. 16 in Finance Docket No. 32760, I certify 

served a list of numbered pleadings submitted by Viacom Intemational Inc. to all parties of 

record by causing it to be mailed via U.S. Mail, postage prepaid. 

SLC1-2069«.I 2198(MW10 
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Item No. 

13 age Count coviNt Wn y q j F W 
1201 Pennsylvania Avcnuc", w. 
P. O. Box 7566 
Washington, D.C. 20044-7566 

fax Numbers: 202-662-6291 or 202-737-0528 
Fax Operator: 202-662-6280 

If There Are Trarsmission Problems Please Call: 

(202) 662-6280 (Telecommunications) 
(202) 662-5822 (Secretary) 

Leconfield House 
Curzon Street 
Lvoiion W1Y8AS England 
Tel: 011-44-71-495-5655 
Fax: 011-44-71-495-3101 

Brussels Office 
44 Avenue des Ans 
Brussels 1040 Belgium 
Tel; 011-32-2-512-9890 
Fax: 011-32-2-502-1598 

This fiscsiinile traiismissioo is iutended only for thc addressee shown below. It may contain infonnation t t f is privileged, 
confidertial or otherwise protected from disclosure. Any review, dissemination or use of this transmjssion or its contents by 
persons other than the addressee is strictly prohibited If you have received this transmission in^ierror,^ease notify vs 
immediately and mail the original to us at the above address. 

FROM: Michael L. Roscntfia! DATE: March 7. 1996 

PAGES: (including cover pages) 

o 
X I 

1» 

o» 

<_3 

cr> 

o 

-c 
.T l 

o 

J Individuals to Receive 
Transmission 

Hon. Jerome Ncisoo 
HOD. Vemon WillianriS 
Michael Billiel 

Joan Huggler 
Robert McGeorge 
Angela Hughes 

Frederick Wood 
Nicholas DiMichael 
John K. Maser, III 
Thomas W. Wilcox 
Jeffrey O. Morero 
Fitz R. Kahn 

Marc Fink 
John Butler 

William Jackson 
John Sullivan 

Alan Lubel 
William Mullins 

Richaid Bruening 
Robert Dreiling 

Scott Store 
Richard Edehnan 

Willam Mahoney 
Donald Grirfin 

Fax No. 
fincludirg are., a dc} 

202-219-3.".' 
202-927-5:v84 
202-30''-2784 

202-371-09C0 

Phone No. 
Hncluding area code) 

202-219-2554 
202-927-7428 
202-307-6666 

202-371-9500 

202-463-t950/4840 

703-525-4054 

202-274-2994 

816-556-022' 

202 4S7 6315 
202-296-7143 

202-463-2503 

202-525-4050 

202-274-2950 

816-556-0392 

202-457-6335 
202-296-8500 
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Facsimile Transmission Continued 
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Edward Grccnb«̂ g 202-342-5219 202-342-5277 
Andrew Goodson 
John Luedke 

Richard Allen 202-342-0683/1316 202-298.8660 
Andrew R. Plump 
John V. Edwards 

JefTHilJ 702-689-4659 702-689-4424 
Charles Spitulnik 202-835-8136 202-835-8000 

Alicia Serafty 
Martin Bercovici 202-434-4651/4646 202-434^144 

DougUs J. Behr 
Arthur Garrett 

Robert Bniskin 202-383-6610 202-783-0800 
Mark Schechter 
Rosemary H. McEnery 
Mark L. Josephs 

Mitchell Kraus 301-330-7662 301-948-4910 
Ldrry Pruden 

Joseph Guerrieri 202-524-7420 202-624-7400 
Debra Willen 

Terence Hynes 202-736-8711 202-736-8000 
Krista L. Edwards 

Consisnce Abrams 215-209 4817 215-209-2000 
Jonathan Broder 
Edward Hymson 
Anne Treadway 

Daniel Mayers 202-663-6363 202-663-6000 
William Kolasky 
A. Stephen Hut 
Ali Stoeppelwerth 
Steven P. Finizio 

John Ongman 202-828-1665 202-828-1415 
Marc D. Maclilin 

Erika Jones 202-861-0473 202-463-2000 
Adrian Steel 
Roy Englert 
Kathryn Kusske 

C. Michael Lofhis 202-347-3619/8292 202-347-7170 
John LeSeur 
Christopher Mills 

William Sippel 312-616-5800 312-616-lSOO 
Thomas Litwiler 
Robert Wheeler 

Kevin Sheys 202-293-6200 202-293-6300 
Thomas Lawrence 

Peter Shudtz 804-783-1355 804-783-1343 
Richard E. Weicher 708-995-6540 708-995-6887 
Janice Barber 817-333-5142 817-878-7954 
Mark Tobey 512-320-0975 512-463-2185 
Lindsay Bower 415-356-6377/6370 415-356-6000 

J 
William Conrell 312-814-2549 312-814-4323 J Michael F. McBride 202-986-8102 202-986-8000 
Richard H. Slrcctcr 202-408-6933 202-289-1330 
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John D. Hct!hcr 
Keith G. O'Brien 
Robert A. Wimbish 

Carl W. von Bemuih 
Cannon Harvey 
Carol Harris 

Louis Warchot 
Paul A. Conley 

James Dola:i 
Paul A. CuoDingham 

202-659-4934 

610-861-31)1 
303-812^159 
415-495-5436 

402-271-5610/5625 

202-973-7610/7670 

202-783-3700 

610-361-3290 
303-812-5005 
415-541-1000 

402-271-4229 

202-973-7601 
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BY FACSIMILE 

Hon. Jerome Nelson 
Adtt^iniscracive Law Judge 
FERC 
Room No. 11F21 
888 F i r s t Street, N.E. 
Washington, D.C. 20426 

Re: Finance Docket Mo. 32760, Union Pacific 
Corp., et a l . Control & Merger Southern 
Pacific Rail Corp.. et a l . 

Dear Judge Nelson.-

This respond.'s to Conrail's l e t t a r of March 5 -- and 
the l e t t e r s of a number of other partiea supporting Conrail's 
positio"! seeking a protective order against Applicants' 
discover/ on the ground that the discovery i s "premature." 
This i s nc<-hing more than .̂ r. e f f o r t by parties that have been 
very actively p a r t i c i p a t i n g i n this proceeding to evade 
discovery indeed, effectively, to evade i t altogether. 

Applicants' requests are not premature. Applicants 
are seeking discovery from Active parties to t h i s case on 
matters related to the merger application which have been 
amply placed at issue by those parties to th i s proceeding 
through t h e i r discovery requests, depositions, p r i o r f i l i n g s 
with the Surface Transportation Board, and public statements. 
Applicants' discovery i s not an attempt to "anticipate" the 
responsive applications that some of the parties to th i s case 
have said they w i l l f i l e . Rather, the discovery ia d i r e c t l y 
relevant to parties' expressions of opposition to Applicants' 
merger application, and would be relevant even i f those 
parties f i l e d nothing further i n t h i s proceeding. This type 
oi discovery was clearly contemplated by the Discovery 
Guidelines entered i n th i s proceeding and i s not precluded by 
any of the Surface Transportation Board's or ICC's decisions. 

Conrail's opposition to th i s merger i s not a secret 
that w i l l be revealed on March 29. Conraii has stated i t s 

ta • d £J : 8 t 966 t '£0 
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p o s i t i o n i n p r i o r pleadings to the Board and i n ccnmunicat.rons 
to numerous shippers and co public o f f i c i a l s . See, e.g.. 
Exhibit A hereto, p. 2 ("As the Board i s aware, Conrail has 
I t s e l f made a proposal co buy [SP's l i n e s i n the Gulf 
Coast/Eastern r e g i o r ] . Conrail's proposal would be an 
e f f e c t i v e market-supplied, s t r u c t u r a l s o l u t i o n t o the 
anticompetitive e f f e c t s that w i l l otherwise r e s u l t from the 
merger."). Conrail has also indicated the areas th a t i t 
considers relevant chrough i t s discovery requests and 
extensive questions i n depositions. I n framing t h e i r 
discovery requests to Conrail (Exhibit B hereto), Applicants 
have focused on issues that Ccnrail i t s e l f has raised i n 
discovery and i n publi c statements. The discovery t h a t has 
occurred has helped to frame che issues to which Applicants 
must respond, and Applicants' a b i l i t y to respor.d f u l l y to 
those issues turns i n part on obtaining information from 
p a r t i e s co t h i s proceeding through discovery. 

What Applicants are doing i s no d i f f e r e n t from 
discovery i n any other type of case where discovery i s allowed 
on relevant issues even though the dispute may become s t i l l 
more focused as th& case proceeds. I t i s possible to judge 
whether discovery req^aests are relevant before other p a r t i e s 
have f i l e d t h e i r opposition, j u s t as Your Honor has been able 
to do to date. Parties have indicated which issues are 
relevant through t h e i r questioning of Applicants' witnesses, 
t h e i r p u r s u i t of discovery (often before Your Honor), and 
t h e i r statements t o the Board and the pub l i c . And discovery 
of t h i s type plays an important r o l e i n narrowing th« issues 
that w i l l u l t i m a t e l y be presented to the Board. 

I f Applicants are required to wait u n t i l a f t e r March 
29 t o begin discovery, i t w i l l be v i r t u a l l y impossible t o 
conduct any meaningful discovery. Assuming that Applicant 
serve discovery on A p r i l l , responses to Applicants' requests 
would be due on A p r i l 16. This would leave j u s t 13 days f o r 
Applicants to review discovery material and complete and f i l e 
t h e i r r e b u t t a l case, due on A p r i l 29 -- not i n c l u d i n g the time 
that w i l l i n e v i t a b l y be required to negotiate over objections 
and t o br i n g discovery disputes to Your Honor's a t t e n t i o n . 
Applicants would have v i r t u a l l y no opportunity t o use the 
f r u i t s of discovery during depositions --as our adversaries 
have extensively done -- or i n t h e i r r e b u t t a l evidence. 
Neither the decisions of the Board or ICC nor the Discovery 
Guidelines require that Applicants be placed i n t h i s p o s i t i o n . 
In f a c t , both the Discovery Guidelines and the Board's 
decisions point i n the opposite d i r e c t i o n . 

st • d *zi8i 9661-^o-ia SNiiana t NOiSNinoj uoai 
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clearly understood this when ch^ rnfSIf "̂'̂ ^ ̂ -
Guidelines are written in ternj aDDU?.i?^^ ""^ 
discovery conducted by AppUca^^tf a^^f 1?!^?^'^,^^°,, . 

'̂ ha best evidenf-«a r\f A-U.... 
the "discovery ^.orat.^rium" crovipTor'"!"' "?<i«'̂ =Candir. 
of the Guidelines. When delc?^bf;S^H°''"^"°"^ P»"3'^ 
to Your Honor. Applicants «pU?n2I:"' Pro?i 

was one of che issues^ againat che Applicants. 

i s What 

durin, the period between F ^ r S S ^ ^ t S d ^ 

December 1, 1995 Tr n 1-50 ^ u • 
from both the laAguaqe of fhf i ^ ^ S ^ " ' ^ • i« ̂ 1 
the discovery conSrInce that fM^!''"' transcrip 

^ "nclpt"^Lt''L\e^no"s%^se u n l l . ^ i ? ^ Applicants were permitted to conrfn^r^^ unless the 
commencement of ?he mor!?or?um in f f ^ r ^ I s T h ^ ^ ' ^ ^ ' 
portion of the transcript shows i • f quoted 
December 1 conference focuseS oA a c u S f ^ ^ f discussion a 

his ''̂ ^ Applicants. See al.cn g f of discovery ag 
record di scuss ions t ^ ^' ' during 

Applicants couJS l e ? ^ | them 2> tS d ? f *^ recognized that 
^P^̂ ^̂ <̂=̂ nY referr^J to the Prospect thi? ""'^'"^ 

parties with discover? near th^ l^t^ Applicants wou, 
were due to f i l e their sub^Ia=T^ "^^^ Part 
in both the dati c h l s l n ^ r t t t ^ ? . ' 
discovery cut-off wL''?o'be bUater^?" '̂ ^̂  

burdenscme^'Say'plSiibir^ Acn?^' discovery in the lea 
Clear field fLThrll'lor^thl^l^^^^^^^^ 

t t 2 i ' ^ o f " t t L ' ' r ' ' ^ ' ^ -;;?ve'cam^L'grof°s.v;r' 
weejcs of depositions and more than I.200 wrirri?^,?: 
demands. Instead of servino these rt^t^^Jl ^ discovery 

cases, in the meantime, A p p l i ^ S t s ^ d i X d ^ ' I f ' l ' 

1U3 HDSj SNnana » NOISI 
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witnesses for depositions ' "̂"̂  Presented 21 

A l l of this discovery allowed Dart-4i*« r,r,̂« • 
merger to develop their lines arSumenraSd ^h^SS^^''^ 
theories .have emerged throuqh their STe^L ^^eo^iea. 
deposition questioning, and^\atlmL?s"th:rLv:^I^e'';.^ 
merger' ^ i t ^ f H n ' r ' i ^ " P̂ ^̂ '̂̂  r^glrSing t?. 
r ^ ^ ^ s t s focis'.^' " " " " '̂ ^̂ ^ Applicants? disc^ve^! 

Object to S : v i ? ? S ^ I ? s c S v : ^ ^ ^ ^ e f : ? e " ^ J r t ^ T ^ ^ ^ " 
address the question at hand^ and 5?d Sot pirSoi? t l ^ l 
discovery by Applicants at this time ?on?an Jeli^«^ *^ 
language from Decision No. 6, served Oct " 1 9 ^ 5 
which states: "Discovery on rscponeive and ̂ n ™ ' 
tEEUcations w i l l begin i m m e d J t ^ T ^ ' i ^ ^ n ' g ^ e i r f U t S ^ 
Emphasis added. But this language does not bti ? L 

discovery Applicants are now seeking The D?ovis,nn H.. 

Sr i c ^ J e ' ^ l l T a i l l ^ " ^ ^ ' ' ' " t ^ 4'li?a?i:nr?o^°?^ 
f^TTSr, TT, applications immediately upon 
fJom t h i to requiring Applicants to seek an ord. 
trom the Board to conduct discovery, as the Boarrf'e 
regulations would otherwise require). 

I f Applicants were not allowed to condi rr riiê «, 
against Conrail u n t i l Conrail f i l e d a respons^veor 
inconsistent application, Applicants would never Z able t 
conduct meaningful discovery against C o n r a i l ^ t h i s 
S n r S o r f ' i ' ^ ^ " " " ^ informed aSarS that i t 

The term "responsive or inconsistent aDolicatior 
L l r r ^ * specific meaning. The^BoaJd'e 
merger rules define "responsive applications" as: 

"Applications f i l e d i n response to a primary 
application seeking affirmative r e l i e f either as 
condition to or m l i e u of the approval of the 
primary application. Responsive applications 

Conrail also points to somewhat broader language in t 
Commission's Decision No. 1, where the Commissiorpfesente: 
that language for comment. Notably, that broader language 
not adopted by the Commiesion in Decision Nc. 6. 

load 
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include inconsistent applications, i n c l u s i o n 
a p p l i c a t i o n s , and any other a f f i r m a t i v e r e l i e * ' 
requires an ap p l i c a t i o n to be f i l e d wi-h the ' 
Commission (such as tracl^age r i g h t s , purchases 
construction, operation, pooling, terminal 
operations, abandonment, e t c . ) . " 

49 C.F.R § 1180.3(h). Responsive appl i c a t i o n s must contain 
information much l i k e that contained i n Applicants primary 
a p p l i c a t i o n . See 49 C.r.R. § 1180.4(d)(4) primary 

The deadline f o r providing notice that a responsive 
Ts ^?^°"^^«"^t^^PPlication would be f i l e d passed on S n u f r y 
29, 1996 5sg Decision No. 6, p. 15. Conrail f i l e d a 
statement w i t h the Board c l e a r l y s t a t i n g that i t w i l l not be 

J?c''w''r?u''̂ ''''® inconsistent a p p l i c a t i o n . Sag Exhibit 
A. KCS d i d the same. In f a c t , i n i t s l e t t e r t o YS5? Sonor 
Conrail goes so f a r as to suggest th a t , because of tSi3 Jac^ 
I t should not be subject to any discovery i n t h i s proceeding' 

Parties that do not plan to f i l e responsive or 
inconsistent a p p l i c a t i o n s may nonetheless seek conditions 
present testimony opposing the merger, and otherwise 
p a r t i c i p a t e m t h i s proceeding, and Applicants f u l l y exr-ct 
c o n r a i l KCS and others to submit that sort of e v i d L c e ^nd 
b r i e f s to the Board. Discovery r e l a t e d t o the issues raised 
by the primary a p p l i c a t i o n i s appropriate at any time a f t e r 
the merger a p p l i c a t i o n has been f i l e d . <='i>-«r 

• .^^°nrail's suggestion that Applicants have v i o l a t e d 
^«™^^^n^.° moratorium i s misguided, while Applicants 

requests on Ccnrail, and fewer than cnar 
on most other parties. Applicants were served on February 26. 
.he day the moratorium began, with more than 150 document 
requests and interrogatories (pushing the total to nearly 
1,250) . Applicants will answer those discovery demands as 
Chey have answered all others, and has noc soughc a protective 
order against them. ^ 

Conrail's arguments regarding burden ask Your Honor 
to ignore r e a l i t y . Conrail i e a very large company. Conrail 
nas made no showing that i t i s unable t o respond t o 
Applicants' discovery requests and prepare f o r t h e i r March 29 
t i l i n g as w e l l . I t has had three months already i n which to 
work, while Applicants have been kept busy responding to the 

J nearly 1,250 discovery requests they have received. 
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Finally, this situation i s completely different from 
the eituacion Applicants faced when KCS propounded i t s 
discovery requests before Applicants had filed their 
application. Applicants objected to responding to requests 
that would have been due just as Applicants were filing their 
Application, noting that parties would be allowed several 
months thereafter to conduct discovery. No one pressed this 
timing point -- and a massive amount of discovery ensued 
promptly after the application was filed. Conrail and the 
other parties have now had three months since the f i l i n g of 
the Application to pursue discovery, and seven months to work 
on their cases. Applicants have withheld a l l discovery during 
this period. 

Applicants have waited until issues have been 
refined through the discovery process, and have given other 
parties an opportunity to conduct discovery and assess whether 
to remain active in the case. Now Applicants seek discovery 
on the issues that the various active parties have identified 
as relevant, and Applicants' right to conduct such discovery 
is clearly supported by the Discovery Guidelines and the 
Board's discovery rules. 

Sincerely,^ S incere ly ,^ 

s/rMiAii 
' • K — . ^ . i Ai IT D ^ n . Arvid E. Roach I I 

cc (w/o att. ) : Restricted Service List {by facsimile) 
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BY FACSIMILE 

Hon. Jerome Nelson 
Administrative Law Judge 
FERC 
Room No. 11F21 
888 First Street, N.E. 
Washington, D.C. 20426 

* 

Re: Finance Docket No. 32760, Union Pacific 
Corp., et a l . -- Control & Merger -- Southern 
Pacific Rail Corp.. et a l . 

Dear Judge Nelson: 

This responds to KCS' l e t t e r of March 6 regarding 
the depositions of Drew Lewis, Chairman of the Board and CEO 
of Union Pacific Corporation, and L. White Matthews, I I I , 
Executive Vice President-Finance of UPC. (While KCS claims 
mistakenly -- that Mr. Matthews "has been referred to 
throughout discovery, both i n depositions and documentary 
evidence," KCS cal l s him "Dwight Matthews" throughout i t s 
l e t t e r . ) 

The depositions KCS seeks are completely 
un j u s t i f i e d , and would unnecessarily interfere with and 
disrupt Mr. Lewis' and Mr. Matthews' duties as top o f f i c i a l s 
of Union Pacific Corporation. 

Mr. Lewis has an extremely t i g h t schedule, and he ia 
involved i n numerous important matters, including many matters 
unrelated to this merger. As Chairman of the Board and CEO of 
UPC, Mr. Lewis' responsibilities encompass not only the Union 
Pacific Railroad's a f f a i r s , but also those of UP Resources and 
other UPC subsidiaries. Mr. Matthews' responsibilities 
encompass a s i m i l a r l y broad range of a f f a i r s and UPC 
subsidiaries. • 

KCS does not and cannot point to any particular 
reason that i t needa to depose either Mr. Lewis or Mr. 
Matthews. Any deposition of Mr. Lewis or Mr. Matthews would 
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simply be cumulative. KCS has already taken lengthy 
depositions of P h i l i p F. Anschutz, Chairman of the Board of 
Southern P a c i f i c R a i l Corporation. Richard K. Davidson, 
President and Chief Operating O f f i c e r of UPC and Chairman of 
the Board of UP, and John H. Rebensdorf, Vice President-
Strategic Planning f o r UP, as wel l as Richard B. Peterson, 
Senior D i r e c t o r - I n t e r l i n e Marketing of UP, regarding the 
neg o t i a t i o n of the UP/SP merger and the settlement w i t h 
BN/Santa Fe. 

Moreover, as the discovery and depositions that KCS 
has ali-eady taken i n t h i s proceeding have established, while 
Mr. he i i s ' b r i e f telephone c a l l s w i t h Mr. Anschutz opened the 
door to formal negotiations between UP and SP, Mr. Davidson 
and Mr. Rebensdorf were more deeply involved i n the d e t a i l s of 
the merger negotiations, and Messrs. Lewis and Matthews had np 
involvement i n assessing the competitive impact of the merger. 
Nor d i d Messrs. Lewis and Matthews have any r o l e i n the 
negotiations of the settlement w i t h BN/Santa Fe. 

At the depositions that have occurred, a tremendous 
amount of time was wasted by KCS w i t h questions regarding 
matters already f u l l y set out i n public s e c u r i t i e s 
disclosures, and by KCS' pursuit of bizarre "conspiracy" 
t h e o r i e s . But Applicants have already c a t e g o r i c a l l y denied 
KCS' requests f o r admissions regarding i t s "conspiracy" 
theories. KCS has also pursued t h i s l i n e of questioning w i t h 
Messrs. Anschutz, Davidson and Rebensdorf, and received che 
same negative answers each time. KCS w i l l not receive 
d i f f e r e n t answers from Mr. Lewis or .Mr. Matthews, and there i s 
absolutely no reason t o subject these gentlemen t o burdensome 
depositions t o prove that p o i n t . 

KCS states that i t wants to depose Mr. Matthews 
because he was involved i n merger discussions and he made a 
presentation to the UPC Board i n February 25 regarding the 
merger. Applicants have already presented witnesses who 
t e s t i f i e d about the February 25 meeting and have answered 
discovery requests and produced documents r e l a t e d t o tha t 
meeting. KCS doea not point to any reaaon why i t needs t o 
question Mr. Matthews. KCS points to one document t h a t was 
part of Mr. Matthews' presentation, but they do not explain 
why Mr. Davidson, who attended the board meeting, could not 
f u l l y address chat document or why they need any f u r t h e r 
witnesses co explain i c . 

KCS also states tha Mr. Matthews was present at 
c e r t a i n merger n e g o t i a t i o n meetings. This does not explain 
why KCS believes i t i s necessary to depose Mr. Matthews. KCS 
has already deposed Mr. Anschutz and Mr. Davidson, who 

i i - d z z : 8 i 9 6 6 i ' , i e ' : a 9Nnana « NoxsNinoo uoad 



C O V I N G T O N & B U R L I N G . 

Hon. Jerome Nelson 
March 1, 1996 
Page 3 

attended the same meetings. KCS also says chac Mr. Matthews 
worked c l o s e l y w i t h "UP's f i n a n c i a l advisor, Morgan Stanley" 
(p. 3). UP's f i n a n c i a l advisor was CS F i r s t Boston, not 
Morgan Stanley. I t i s d i f f i c u l t to take KCS' claim t h a t i t 
considers Mr. Matthews a v i t a l f i g u r e i n t h i s case s e r i o u s l y 
when KCS has not yet learned Mr. Macchews' name and has not 
yet determined the i d e n t i t y of UP's f i n a n c i a l advisor. In any 
event, KCS has deposed both Stephan C. Month of CS F i r s t 
Boston and James A. Runde of Morgan Stanley. 

KCS has not presented a single reason why i t s 
proposed depositions w i l l not be cumulative and a waste of 
time.. And KCS has given no reason that j u s t i f i e s the 
d i s r u p t i o n and interference w i t h Mr. Lewis' d u t i e s as Chairman 
of the Board of UPC and Mr. Matthews' duties as Executive Vice 
President-Finance of UPC that would be caused by these 
depositions. 

F i n a l l y , Applicants continue to believe that non-
t e s t i f y i n g witnesses should not be subject t o depositions t o 
the same extent as t e s t i f y i n g witnesees. Applicants have 
pointed Your Honor to ICC precedent squarely on p o i n t . No. 
3 7021. Annual Volume Rates on Coal -- Rawhide Junction. WY to 
Seraeant B l u f f , IA. served Jan. 4, 1985, which establishes 
th a t the Commission disfavors depositions as a means of 
conducting discovery where, as i s c l e a r l y the case i n regard 
to these proposed depositions, other forms of discovery are 
adequate. 

As we have already stressed, p a r t i e s do not have the 
r i g h t to depose a l l i n d i v i d u a l s who may have the s l i g h t e s t 
knowledge about anything arguably relevant t o the merger 
a p p l i c a t i o n . This i s not a multi-year, wide-open, o l d - s t y l e 
federal court case i n which depositions can be taken by the 
scores or hundreds i f they meet bare standards of relevance. 
I t i s a h i g h l y expedited proceeding before an agency whose law 
disfavors depositions, and which has s p e c i f i c a l l y i n s t r u c t e d 
that discovery be s t r i c t l y r e s t r i c t e d to relevant matters. 
Applicants have received requests to depose 16. n o n - t e s t i f y i n g 
witnesses i n a d d i t i o n to the 21 witnesses Applicants have made 
ava i l a b l e f o r 7 weeks of depositions. KCS' p r e d i c t i o n i n i t s 
l e t t e r of January 2 5 t h a t the number of depositions requested 
would "grow geometrically w i t h each witness" has proven t r u e . 
The now requests f o r depositions undermine the p r i n c i p l e 
established i n the Discovery Guidel ines that p a r t i e s could use 
the month of March t o prepare t h e i r upcoming f i l i n g s . 

Applicants believe that i t i s important f o r Your 
Honor t o draw the l i n e on purely cumulative and burdensome 
depositions. The depositions of Messrs. Lewis and Matthews 
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are just che cype of depositions chac are not justified and 
should not be required. 

Sincerely, 

Arvid E. Roach I I 

CC: Restricted Service List (by facsimile) 
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Item No, 
Texas Department of Transportation 

'^ 

Page Ccunt_ 

TO: All Parties of Record (POR) 

RE: Finance Docket No. 32760 

•£ HIGH\MAY PLOG • 125 E. 1 iTH STFCET• AUSTIN. TEX/O 78701-i 

February 26, 1996 

'^y%:^s^Jr 

UNION PACinC CORPORATION, UNION PACIFIC PvAILROAD COMPANY AND 
MISSOURI PACinC RAILRO.\D COMPANY 

-CONTROL AND MERGER-
SOUTHERN PACmC RAIL CORPORATION, SOUTHERN PACmC 

TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY 
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN 

RAILROAD COMPANY 

The following is a list of all filings by 'he Texas Department of Transportation in this 
proceeding: 

TXDT-1 Comments Regarding tiie Proposed Procedural Schedule. 
TXDT-2 Notice of Intent to Participate. 

Any party seeking copies of the above filings should contact my office at (512) 305-9547 
or (512) 416-2341. 

ENTERED 
OKics of tha S«cretary 

t:*R 0 6 1596 

Part of 
Public Racord 

las A, Griebel 
Assistant Executive Director 
Multimodal Transportat ion 
Texas Department of Transportation 
125 E. Ilth Street 
Austin, Texas 78701-2483 

An Equal Opportunity Employer 
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Minnesota Department of Transportation 
* 

Office of Railrpads and Waterways 
Mail Stop 470, 925 Kelly Annex 
395 John Ireland Blvd. 
St Paul, MN 55155 

March 5. 1996 

Mr. Vemon A. Williams, Secretary 
Cajic Control Branch 
Atm. Finance Docket No. 32/60 
Surface Transp 3rtation Board 
1201 Constitution Avenue NW 
Washington, D.C. 20423 

Item No. 

Page Count. )4 
.̂ '296-0355 

Fi->.x 612/237-1887 

o 
Dear Secretary Williams: 

Pursuant to Decision No. 15 and Decision 16 in this proceeding, enclosed fcr filing are the 
original and five (5) copies of Certificate of service submitted on behalf of the Minnesota 
Department of Transportation, in accordance with 49 C. F. R. 1180.4 (a) (2). 

Sincerely, 

Allan J. Vogel, Director 
Office of Railroads & Waterv. ays 
Minnesota Department of Transportation 
Suite 925 Kelly Annex 
Transportation Bldg. 
Sl. Paul,MN. 55155 

r ENTEP--D '^' 

mo/me 
i 

i 
VT] ^"•^ "'' 
I ' I ^ly^Ut •^•Zf'^rr 

An equal opportuniw employer 



CERTIFICATION OF SEP VICE 

Copies of Comments for the State of Minnesota by the Minnesota Department of 

Transportation have been served this February 26,1996, by first-class mail, on all persons 

designated by the Board as parties of record in Finance Docket No. 32760. 

Allan J. Vogel,"DirectOT 
Office of Railroads & Waterways 
Minnesota Depaitment of Transportation 
Suite 925 Kelly Annex 
Transportation Bldg. 
St Paul, Mn. 55155 

Dated: February 26,1996 
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REA. CROSS A AUCHINCLCSS CONSOLIDATED RAIL CORP 

1920N STREET, N W ,$urrE 420 2001 MARKET STREET. 16.A 

WASHINCTCN DC 20036 PHILADELPHLA PA l9101 .Ul t 

IPORI I MICHAEL HEMMER IPORI JACK HYNES 

COVINOTON A BURLING PO BOX 270 

P. 0 BOX 7566 CAPITOL AVE AT JEFFERSON ST 

1201 PENNSYLVANIA AVE , N W JEFFERSON CTTY MO 65102 

W A S H D < O T 0 N DC 20O44 RipiMCMi MISSOURI HWY A TRANSP DEfT . 
RtpraMnu UNION PACmC CORP ET AL RtpraMnu UNION PACmC CORP ET AL 

IPORI TERENCE M HYNES 

IPORI P C HENDRICKS SIDLEY A AUSTIN 

UTU, STATE LEG DIR 1722 EYE STREET. NW 

317 EAST 5TH STREET. STE 11 WASHINGTON DC 20006 5304 

DES MOO IES LA 50309 tAprtrnm, CANADIAN PACIFIC LTD, ET AL 
RipriMiM UNfTED TRANSP UNION 

IPORI JAMES J DtLANDI 
jPORI RONALD J HENEFELD SKIU. TRANS CONSUL INC. 
PPC INDUSTRIES. INC 1109 N BROADWAY ' SUITE H 
ONE PPC PLACE - 35 EAST WICHITA KS 67214 

prrrsBURCH PA 15372-0001 Rcpraacai: KANSAS SHIPPEILS ASSOC, ET AL 
Ripraxnu: PPC INDUSTRIES. INC. 

IPORI THOMAS F JACKSON 

IPORI STEPHEN C HERMAN 100 LINCOLN WAY 

20 N WACKER DRIVE - SUITE 3111 AMES tft 50010 

CHICAGO O. 60606 3101 RtpRMSi tA. DEPT OF TRANSPORTATION 

RipRMnu 1 B P INC 
IPORI WILUAM P JACKSON. IR 

IPORI ROGER HERMANN 1 ACKSON A JESSUP, P C 

MALLINCKRODT CHEMICAL P. O BOX 1240 
16305 SWINGLEY RIDGE DRIVE 3426 NORTH WASHINOTON BLVD 

CHESTERFIELD MO 63017-1777 ARLINOTON VA 22210 

Repr<Mf>u MALLINCKRODT CHEMICAL RiprtM^'U SAVE THE ROCK ISLAND COMM 

IPORI RICHARD B HERZOG IPORI THOMAS R JACOBSEN 

HARKINS CUNNINGHAM TU ELECTRIC 

1300 19TH ST , N W SUrTE 600 1601 BRYAN STREET. STE 11-060 

WASHINOTON DC 20036 1609 DALLAS TX 75201-3411 

IPORI RICHARD L.HESTER IPORI LARRY T JENKINS 

cmr um. OF SPRINOFIELD ARCO CHEMICAL COMPANY 

P 0 BOX 551 3101 WEST CHESTER PDCE 

IPRINOFIELD MO 65*01 NEWTON SQUARE PA 19073 3210 
R f p n m u : ARCO CHEMICAL CO 

IPORI /EFFERY W HILL 
SIERRA PACIFIC POWER CO IPOR! EDWIN C JERTSON 

f 0 BOX 10100 IKTE3tJTATE POWER CO 

6100 NEIL ROAC P 0 BOX 769 

RENO NV 19320 lOOOMAIN STREET 

HtprtAiMA SIERRA PAC POWER CO DUBUQUE lA. 52004 

|POR| CLAUDIA L HOWELLS IPORI KENNETH C I0HN5EN 

OREGON. DEPT OF TRANS. GENEVA STEEL COMPANY 

MILL CREEK OFC BLDG V.PRES A GEN COUNSEL 

555 I3TH STREET. NE P. 0 BOX 2500 

SALEM OR 97310 PROVO UT M603 

Rcpnicnu STATE OF OREGON • DOT Rcpnicnu STATE OF OREGON • DOT 
IMOCI HONORABLE 1 BENNETT JOH.'STON 

IPORI JOAN S HUGGLER U S SENATE 

U S DETT OF JUSTICE WASHINOTON CC 20510 

ANTTTRUST DIVISION 
555 4TM STREET, N W..RM 9104 
WASHINOTON DC 20001 
RcprtMou: U S DEPARTMENT OF JUSTICE 

s 
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\ r C i . MKTHAEL A. USTCARTEN 
r-^ - 'INCnC* * BURLING 
p. o toy i-ft* 
I 2 j i r ' -^SVXVANIA AVE , N W 
WASHINOTON DC 20044.7566 
RcprtMMs: UNION PACfflC CORP ETAL 

IPORI THOMAS J LrrwILER 
OPPENHEWER WOLFF ETAL 
110 N STETSON AVE.,45TH FLOOR 
CHICAGO O. 60601 

IPORI S WILUAM LTVINOSTON Tfl 
COVINOTON A BURLING 
P O BOX 7566 
1201 PENNSYLVANIA AVE . N W. 
WASHINOTON DC 20004-7566 
RepcMMi UNION PACinC CORP'ET AL 

IPOR! AKTHONY M MARQUEZ 
CO. PUBUC UTIL COMM 
I525SHEIUt4AN STREET. iTH FLOOR 
DENVER CO IO203 
Rtpraxnu CO. PUB UTO. COMM 

IPORI JERRY L MARTD-. DIRECTOR RAIL DP/. 
RR COMM OF TEXAS 
P O BOX 12967 
1701 N CONGRESS 
AUSTIN TX 71711 
Repraainu RAILROAD CCMMISSION OF TEXAS 

IPORI JOHN K MASER. ID 
DONELAN.CLEARY.WOOC.MASER 
I IWNEW YORK AVE . N W SUITE 750 
WASHINOTON DC 20005 3934 
RipraaMU \ENNECOTT I T AH COPPER ET AL 

IPORI C MICHAEL LOFTUS 
SLOVER A LOFTUS 
1224 SEVENTEENTH STREET. N W 
WASHINOTON DC 20036 
ReproKnu LOWER CO RIVER. ET AL 

IPORI TINA M\SINCTOS. ""LAN ANAL 
•K"UNE AMEIUCA. INC 
335 MOUNTAIN AVENUE 
MURRAY HOL Nl 07974 
RtpKMMi ' K ' LINE AMOJCA INC 

IPORI JUDY LOriNES 
U.VACOG 
P O BOX 510 
CANON CITY CO 11215-0510 
ReprcMnu UPPER AR. AJtEA COUCIL OF GOV 

IPORI ALAN E LUBEL 
TROUTMAN SANDERS 
NORTH BLDG , SUrTE 640 
601 PENNSYLVANIA AVE . N W 
WASHINOTON DC 200O4 
Ripixacnu KANSAS CTTY SOUTHERN RWY CO 

IPORI OORDON P MACDOUGALL 
ROOM 410 
1023 . ' . ^ , . . . . . . . . T : ? " T AVENUE. N W 

WASHINOTON DC 20036 5405 
RcprtMnu THOMAS M BERRY. ET AL 

IPORI MARC D MACHLIN 
PEPPER. HAMILTON. ET AL 
1300 19TH STREET. N W 
WASHINGTON DC 20036-1631 

IPORI DAVID N MAG AW 
YOLO SHORTLINE RR CO 
3344 BRAEBURN STREET 
SACRAME.NTO CA 95121-4037 
RepfTMOu YOLO SHORTLINE RR CO 

IPORI O KENT MAHER 
33 WEST FOURTH ST 
PO BOX 351 
WTNNai4UCCA N"V 19446 
RcprcMnu CITY OF WINNEMUCCA 

IPORI WTLUAM G MAHONEY 
HIGHSAW. MAHONEY A CLARJCE 
SUTTE 210 
1050SEVENTEENTH STREET, N W 
WASHINOTON DC 20036 
RcprcKnu RLWY LABOR EXEC'S ASSN. 

IPORI SCOTT MAN ATT 
ATTORNEY AT LAW 
P O BOX 473 
CORNING AR 72 4 22 
Rcpr««nu SCOTT MANATT 

IPORI NANCY MANGONE. ENFORCD14ENT 
ATTORNEY 
U S EPA RECION V m 
999 I I T H SST , STE 500 
DEr<VE3J CO 10202 2466 
RcpnMiU US EPA REGION VQI'S 

IPORI MICHAEL MATTIA 
INSTirUTE OF SCRAP RECY 
1323 C STREET. NW. STE 000 
WASHINOTON DC 20005 

IPORI DANIEL K MAYEI.S 
WILMER CUTLER PICKERING 
7445 M STREET. N W 
WASHINOTON DC 20037.1420 

|POR| GEORGE W MAYO, IR. 
HOGAN A HARTSON 
535 THIRTEENTH STREET. N W. 
WASHINOTON DC 20004-1161 
Rcprtvnu S0UTHE3U,' > CIRC CORP ETAL 

IPORI MICHAEL F MCBRIDE 
LEBOEUF LAMB GREENE. ETAL 
1175 CONNECTICUT AVE . N W 
WASHINOTON DC 20009 
R ^ t M u u FARMLAND INDUSTRIES INC . ET AL. 

IPORI R. MICHAEL MCCORMICK 
HUMBOLDT COUNTY DA 
P O BOX 909 
50 WEST FIFTH STREET 
WINNEMUCC* NV 19446 

IPORI ROSEMARY H MCENERY 
HOWREY A I M O N 
1299 PENNSY! VANIA AVE . N W 
WASHINOTCS DC 2000* 2402 
lUpftMnu THE COASTAL COR? 

IPORI THOMAS F MCFARLAND. IR. 
BELNAP SPENCER MCFARLAND 
20 NORTH WACKER DRIVE, SUTTE 3111 
CHICAOO n . 60606 3 LI 

RcprMcma WISCONSIN ELEXTTRIC POWER CO . ET AL 

IPOR! GARY L M C F A R L E N 
KENNECOTT ENERGY COMPANY 
DIRECTORTRANSP 
503 SOUTH GILLETTE AVENUE 
GILLETTE WY 12716 

IPORi ROBERT L MCCSORGE 
U S DFTT OF JUSTICE 
ANTTTRUST DIVISION 
535 <TK STREET. N W . RM 9104 
WASHINOTON DC 20001 
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|MOC] . SENATOR DAVID PR YOR 
ATTN: CARMIE HENRY 
330 FEDERAL BLDO 
L m X E ROCK AR 72201 
RcpttKiw HONORABLE DAVID PRYOR 

IPORI JAMES T QUINN 
CA, PUBUC ITTILmES COMM 
505 VAN NESS AVENUE 
SAN FRANC^CO CA 94102-3291 
R<p««enu CA. P I ^ U C UTILITIES COMM 

IPORI STFVEN G. RABE. CITY MANACER 
c m r OP FLORENCE 
300 W. MAIN STREET 
FLORENCE CO 11226 
Rcpnacnu CITY OF FLORENCE 

IPORI HONORABLE MARC RACICOT 
GOVS OFnCE, STATE CAP. 
P. O BOX 200*01 
HELENA MT 596200101 
Rcpnaenu STATE OF MONTANA 
R t p r i K i u HON MARC RACICOT 

IPORI KE14T M RAGSDAI.E 
INTERSTATE P O V ^ CO 
PO BOX 769 
DUBUQUE IA 52004 
RtprtKnu INTERSTATE POWER CO 

IPORI DEBRA RAVEL, STAFF ATTORNEY 
RAJUtOAD COktMISSION OF TX 
P O BOX 12967 
AUSTIN TX 71711 2967 

|POR| JEANNA L RECIER 
UNION PACIFIC RR CO 
1416 DODGE STREET, RM 130 
OMAHA NE 61179-0001 
RrpKMnu UNION PACIFIC RR CO 

iMOCI HON HARRY REID 
U S SENATE 
WASHINGTON DC 20510-0001 

IPORI RONALD L. RENCHER 
WESTERN SHIPPERS COAL. 
136 SOUTH MAIN STREET. STE 1000 
SALT LAKE CITY UT 14101-1672 

I FOR I RJCHARD I RESSLER 
UNION PACmC CORJ> 
MARTIN TOWER 
EIGHTH AND EATON AVENUES 
BETHLEHEM PA I I O I I 

IPORI REED M RICHARDS 
STATE OF UTAH 
236 STATE CAPITOL 
SALT LAKE CITY UT 14114 

IPORI ROBIN L RJCCS. CENERAL COUNSEL TO 
GOVERNOR 
STATE OF UTAH 
2'0STATE CAPITOL 
SALT LAKE c m r UT 14114 

IPORI LOUISE A RINN 
UNION PACIFIC RR CO 
LAW DEJ>ARTMENT, ROOM 130 
I416DODCE STREET 
OMAHA NE 61179 

IPORI JOHN ROESCH 
BENT COUNTY 
PO BOX 350 
LAS ANIMAS CO 11054 
R«pru>iiu BENT COUNTY 

IPORI SCOTT A RONEY 
P O BOX 1470 
4666FARIES PARKWAY 
DECATUR a. 61515 
Rtprmau: ARCHER DANIELS MIDLAND CO. 

| P 0 « | M K H A E L E ROPER 
BURLINGTON NORTHERN RR 
3I00CONTINENTAL PL 
777 MAIN STREET 
FT WORTH TX 76101 
R«prawou BURLINCTON NORTHERN RR 

|POR| JOHN JAY ROSACKER 
KS, DEPT OF TRANSP 
217 SE 4TH ST .2ND FLOOR 
TOPBIA KS 66603 
Rapfnrnu KANSAS DEPT OF TRANSP 

IPORI MICHAEL L ROSENTHAL 
COVINOTON A BURLING 
P. O BOX 7566 
1201 PENNSYLVANIA AVE . N W 
WASHINOTON DC 20044-7566 
l U p r i M i u UNION PACIFIC CORP ET AL 

IPORI CHRISTINE H ROSSO 
ASSISTANT ATTORNEY OEN 
100 W RANDOLPH ST 
CHICAGO 0. 60601 
R<p/<Mnu STATE OF ILLINOIS 

IPORI ALLAN E RUMBAUGH 
P O BOX 1215 
COOS BAY OR 97420 
RtpnMou OR IKT-L PORT OF COOS BAY 

IPORI HON NANCY i r t r tCEt . MAYOR 
e r r " OF SALIDA 
P. O BOX 417 
124 E STREET 
SALIDA CO 11201 
!Upru«nu CTTY OF SALIDA 

IPORI ROBERT M SAUNDERS 
P O BOX 1910 
AUSTIN TX 71761-2910 
RcpnMHK STATE OF TEXAS 

IPOR! MARK SCHECTER 
HOWREY A SIMON 
1299 PENNSYLVANIA A V E . N W. 
WASHINOTON DC 20004 

IPORI THOMAS E SCHICK 
CHEMICAL MANUF ASSOC 
1300 WILSON BOULEVARD 
ARLINOTON VA 22209 
tAfruAiAA CHEMICAL MANUF ASSOC 

I POR I THOMAS A SCHMirZ 
THE FIELOSTON CO . INC 
I920N STREET. N w . STE 210 
WASHINOTON DC 20036-1613 
tttrttrntu THE FIELOn^ON CO . INC. 

IPORI ARVID E ROACH D 
COVINOTON A BURLING 
P. 0 BOX 7566 
1201 PENNSYLVANIA AVE . N W. 
WASHINOTON DC 20044-7366 
RcprtKMi UNION PACIFIC. ET AL. 

IPORI ALICIA M SERFATY 
HOPKINS A SUTTER 
U l - I6TH STREET, N W 
WAtHINOTON DC 20006-4101 
t f - t m u : SOUTHERN CA, REGIONAL RAO. 
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iPORI LARRY W TELFORD 
ONE EMBARCADERO CTTR 
SEVEJISON t WERSON 
SAN FRANCIiCO CA 94111 
RtprcKnu TOWN OF TRUCXEE 

IPOR) THE TEXAS MEXICAN RAILWAY CO 

PO BOX 419 
LAREDO TX 71042-0419 

IPORI STEVE THACKBR 
BOX 1460 
CANON c m r CO I1115-1460 
RcpRMOU cmr OF CANON crTY 

IPORI LYNETTE W THIRiOLL, LOGISTICS 
MANACER 
GR SALT LAKE MINERALS 
P O BOX 1190 
OCDEN UT 14402 
RrpiTMnu GREAT SALT LAKE MINERALS CORP 

IPORI ERIC W TIBBETrS 
P O BOX 3766 
1301 MOONNEY ST 
HOUSTON TX 77233 
RcpreKMJ CHEVRON CHEMICAL COMPANY 

IPORI W. DAVID TIDHOLM 
HUTCHESEN A GRUNDY 
1200 SMITH STREET (niOO) 
HOUSTON TX 77001-4579 

IPORI MARK TOBEY 
P O BOX 11341 
AUSTIN TX 71711-1341 
RepiTMnu STATE OF TEXAS, AG 

IPORi MVLES L TOBIN 
ILLINOIS CENTRAL R/JLROAD 
455 NORTH crTYFRCiNT PLAZA DRIVE 
CHICAGO n . 60611-5504 

I POR I GARY LTOWELL 
TOLEDO, PEORIA A WESTERN 
19O0 EAST WASHINOTON STREET 
EAST PEORIA IL 61611-2961 
RiprcMitu: TOLEDO PEORIA A WESTERN RWY 

IPORI B K TOWNSEND. JR 
E x x o n CHEMICAL AMERICAS 
P O BOX 3272 
HOUSTON TX 77153-3171 
ReprcMKU EXXON CHEMICAL 

IPORI MERIULL L TRAVB 
ILUNOIS DEPT OF TRANSP 

230oso'rrH DDUCSEN PARKWAY 
SPRINGFIELD r- 62703-4535 

IPORI ANNl E TREADWAY 
CONSOLIDATED RAIL CORP 
P O BOX 41416 
2001 MAJUCET STREET 
PHILADELPHLA PA 19101-1416 
Rcpnacnu CONSOLIDATEO RAIL CORP 

IPORI BERXICE TUTTLE 
KIOWA COUNTY WIFE 

CHAPTER #124 
13775C.R 7« 5 
TOWNER CO 11071-9619 
RtpnKOU KJOWA COUNTY WIFE 

IPORI UNION PACIFIC CORPORATION 
MARTIN TOWER 
EIGHTH AND EATON AVENUES 
BETHLEHEM PA I M l l 

' j V B l GILBERT VAN KELL 
H O r r O N INT'LINC. 
100 NORTH RIVERSIDE PLAZA 
CHKAGO 0, 60606-1597 

IPORI OERALD E VANINETTI 
RESOURCE DATA IKT L 
I32C PEARL STREET, STE 300 
•OULUER CO 10302 

IPORI GREGORY M VINCEfa . VICE PRESIDENT 
TENNESSEE VALLEY AUTH 
LOOKOUT PLACE, liOlMAlUCET STREET 
CHATTANOOGA TN 37402 

IPORI ALLEN J VOGEL. MINNESOTA-DOT 
SUTTE 915.KELLY ANNEX 
J95 JOHN OlELAND BLVD TRANSP BLDC 
ST PAUL MN 55155 
Rcpraxau: MINNESOTA DCTT 

I POR I ROBERT P VOM EIGEN 
HOPKINS AND SUTi 
U l 16TH STREET. N W 
WASHINCTON DC 10006 
RipRMnu CANADIAN NATTONAl RWY CO. 

IPORI ElUC VON SALZEN 
HOGAN A HARTSON 
555 THIRTEENTH STREET. N W 
WASHINCTON DC 20004-1161 

IPORI CHARLES W A n 
BACA COUNTY 
PO BOX 116 
SPRINGFIELD CO 11073 
tAfnmaiA COUNTY COMMISSIONERS 

IPORI TIMOTHY M WALSH 
STEPTOE A JOHNSON 
I330CONNECTICUT AVENUE. N W 
WASHINCTON DC 20036-1795 

IPORI lEFFREY A WALTER 
WATERFALL TOWERS. 201-B 
2455 BENNETT ' ' A l I FY ROAT 
SANTA ROSA CA 95404 
Ripnacnu: CTTY OF MARTINEZ 

IPORI LOUIS P WARCHOT 
SOUTHRN PACIF TRANS CO 
ONE MARKET PLAZA 
SOUTHERN PACIFIC BLDC . RM 115 
SAN FRANCISCO CA 94105 

IPORI PHILIP D WARD. Er AL 
P O BOX 351 
200 FIRST STREET. SE 
CEDAR RAPIDS LA 52406-0351 

IES i m u n E s , INC. 

IPORI RICHARC E WEICHER 
SANTA FE PAC CORP ETAL 
1700 EAST GOLF ROAD 
SCHAUMBURG n . 60173 

I P O R ; MARTIN A W T I S S E R T 

BAKER A DANIELS 
I I I E . WAYNE STREET. STE MO 
FORT WAYNE IN 46102 
t t fnmiAA GOLDEN CAT DrviSION 

IPOR' CHARLES H WHTTE. I t 
1054-TMIRTY-FlRST STREET , N W 
WASHINCTON DC 20CO7-4492 
RtpfUUU UTAH RAILWAY COMPANY 
IPORI WILLLAM W WHTTEHURST. IB 
12421 HAPPY HOLLOW ROAD 
COCKEYSVILLE MD 21030.1711 

i l 
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Law Offices 

tlCX-lAND & KNIGHT 
2100 Pennsylvania Avenue. N W. 
Suite 400 
Wasiiington, D C 20037-3202 

202-955-300C 
FAX 202-955-5564 

I t e m N o . _ _ _ _ _ _ 

Pa^s r n i m t ^ 

Atlar«a 
Fort Laudefitii 
Jadcsonville 
Ijlteland 
Miami 

Orlando 
Sl. Petersburg 
.'allahassee 
Tamp̂  
West?alniBeacti 

February 26, 1996 

To: All Parties of Kecord 

Re: Finance Docket No. 32760, Union Pacifi 
Corporation, et a l . — Control and Merger. 
Southern Pacific Rail Corporation et a l . 

In accordance with the Surface Transportation Board's Decision 
No. 15 in the above-referenced proceeding, the attached document 
has been filed with the Board on behalf of Sunkist Growers, Inc. 

- Notice of Intent to Participate 

A copy of this letter has been s^trv^io on a l l partiea of record 
to this proceeding. 

Very truly yours. 

Attachme? 
iMS-15i019 

O'TIC'J J I 

«A« 0 7 1996. David H. Baker 
Attomey for 
Sunkist Growers 



Law Offices 

HOLLAND & KNIGHT A PrtirtUp md'jding Profesnm Cniminns 

2100 PennsyNania Avenue, N.W Vtanta Orlando 

^ " ^ . ^ ' ' FortLaixfcnlale St flaersOurg 
Washingtor, 0 C 20037-3202 j , ^ ^ , ^ 

202-955-3000 • Lateia-id Tamoa 
FAX 202-955-5554 M M West Palm Beacfl 

January 11, 1996 

Office of the Secretary 
Case Control Branch, Attn: Finance Docket No. 32760 
Room 2215 
Interstate Commerce Commission 
1201 Constitution Avenue, N.W. 
Washington, D.C. 20423 

Re: Notice of Intent to Fartiolpate o.? Sunkist Growers 

Dear Mr. Secretary: 

Pursuant to the Commission's order of December 27, 1995 i n 
Finance Docket No. 32760, t h i s l e t t e r constitutes a notice of 
intent to participate i n t h i s proceeding on behalf of Sunkist 
Growers» Inc. of Ghennan Oaks, Califomia. 

As directed i n the Commission's order, an o r i g i n a l and 20 
copies of t h i s notice are being f i l e d with the Office of the 
Secretary. In addition, a copy of t h i s notice i s being sent to 
applicants' representatives, Arvid E. Roach and Paul A. Cunningheun, 
at t h e i r respective addresses, by f i r s t class mail. 

Thank you for your assistance i n t h i s matter. 

Very t r u l y yours, 

HOLLAND & KNIGHT 

David H. Baker 
Attorney for Sunkist Growers 

Enclosures 
UAS-U178S 
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;>.̂ ni No, 
Gene Schulter 

A L D E R M A N , 47th WARD 

Page Count. 3 

Public Service Office 
4740 N. Lincoln 60625 
Telephone 271-4423 

City Hall • Room 209 
121 N, LaSalle Street 

Chicago, Illinois 60602 
Telephone: 744-4021 

February 29, 1996 

ENTERED" 

Mr Vemon Williams 
Secretary 
Surface Transportation Board 

Offica of the S«cr«tary 

S Part of 
P'JbIc Record 

LiLr'i 

cmcowciL 
coMMrrrEE MEMBEKSHIK 

Committee on Liet MM and 
CoMumer Protection (Chairman) 

Conunittee on the Budget and 
Gover!uient Operation! 

Conunittee on Fmanoe 

Committee on Committeea. 
Rulea aod Ethics 

Cummittee on Traffic Control 
and Safety 

Committee on 
Tranaportation and Public Way 

Committee on Zoning 

Committee on Parks and Recreation 

12th Street and Construction Avenue, NW • — 
Washington, DC 20423 

RE: Finance Docket 32760 - Union Pacific/Southern Pacific 

Dear Mr. Williams; 

The Chicago City Council unanimously passed the enclosed Resolution suppoi 
proposed merger of the Union Pacific and Southem Pacific railroads. 

Please make sure our Resolution is included with o ner esolutions and letters supporting 
this merger. 

Sincerely, 

Enclosure 

cc: Thomas Zapler 
Special Representative 
Union Pacific Railroad 
165 N Canal, S-N 
Chicago, Illinois 60606 

Eugffie C Schulter 
Alderman, 47th Ward 

ADVBE OF ALL 
^' ty^ «^nI Ol 

Help Keep The 47th Ward Clean 



resol 
cdopud bj Tlie Qity Qomcil 

rf^ Gity of Ghicago, Illinois 
FSBRUARY 7, 1996 presented by ALDERMAN EUGENE C. SCHULTER _ 

'VP^CTGfllS ^ the C i t y o f Chicago has a long h i s t o r y as the prenier 
r a i l center o f the Uni ted States; and 

WHEHiEAS, the economic health o f our great c i t y depends heavi ly 
on s t rong, e f f i c i e n t r a i l service which connects Chicago to p>oints 
throughout North America;.and 

yiyti--. -y.-
. •'• {1 ' • 

WHEIBEAS, the Union Pacufic and Southem P a c i f i c ' r a i l roads have 
announced plans to merge t h e i r operat ions - - a merger tha t i s 
l i k e l y to inprove r a i l service to-and from the"Ci ty o f Chicago, and 
to strengthen coi rpet i t ion f o r f r e i g h t service.. t:o and f rom the C i t y ; 

BE IT^ RESOLVED, t h a t the C i t y Council of! the C i t y o f Chicago 
does hereby v o i c e . i t s s u p p o r t ' o f / t h e proposed merger o f the Union 
P a c i f i c and Southern P a c i ^ c r a i l r o a d s .as be ing . i n the best 
i n t e r e s t s ' o f the p«aople o f Chicago; and-* 

BE I T FUilTHER RESOLVED^ that^we urge f e d e r a l a u t h o r i t i e s co 
act favorably on t:he app l i ca t ion f o r approval o f the merger o f the 
Union P a c i f i c and. Southern P a c i f i c r a i l r o a d s ; ' and 



BE I T FURTHER RESOXVED, that a suitable copy of this 
resolution be prepared and presented to the United States 
Interstate Commerce Commission. 

•j/A.: • 
. ' •r' 
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Item No. 

Page Count . 3 

-MaMy_€jIS. 

(1 

iwunacfutu tuuxivVAY AND 
IHANSPORTATION DEPARTMENT 

TetepNXie (S73) 751-2551 Fax (57,1) 751.«555 Capitol Ave at Je«ef»oo si P O Box 270. Jefferaon City. MO 85102 

February 26, 19 96 

Honorable Vernon A. Williams 
Secretary, Room 1324 
Surface Transportation Board 
1201 C o n s t i t u t i o n Avenue, N.W. 
Washington, DC 204"53 

RB: .finance Docket No. 32760 
Union P a c i f i c Corp., et a l 
-- Control and Merger 
Southem P a c i f i c Corp., et a l . 

Dear Secretary Williams: 

The Missouri Highway and Transportation Department has 
served a copy of our f i x i n g - MHTD-1 - with those persons as 
designated as Party of Record (POR) on the Surface 
Transportation Board's Decision No. 15 pursuant t o the 
above-mentioned proceeding. 

Enclosed please f i n d an o r i g i n a l and f i v e (5) copies of our 
C e r t i f i c a t e of Service ..-igarding t h i s matter. 

A l l POR's have been p r ' j x r i y staved w i t h a copy of our 
f i l i n g MHTD-1 by f i r s t ;lass mail, postage prepaid. 

Sincerely, 

Jack Hynes ̂  
Administrator of Railroads 

feNTEREO 
Offica of the Secretary 

^ AR 0 6 1996 

m Part of 
Public Record 

cc; POR's, Finance Docket No. 32760, Decision No. 15 

Enclosures: C e r t i f i c a t e of Service and f i v e copies 

*Our miMten tt to provtd* • quaWy iranaportatton aytlam that raaponda to Maaetirlana' damanda aad anhancaa Iha atato'a g«MMh and preapantK' 



Missouri Highway and 
\ Transportation Department 
^ CApiiol Avt. AT JcfliiiMM St., P.O. Box 270, JcKi 

January 5, 1996 

mt̂ mttâ mtt̂ rmî %AmAytm *̂r'Tm-ix:t̂ ^̂ vAr-'̂  -, . wm.-• 
ClTY, MO 6 } I 0 2 ( » I 4 } 7 9 l . 2 f >i F«» ( » | 4 ) 7 9 l . 6 ? 5 } 

Honorable Vernon A. Williams 
Secretary, Room 1324 
Surface Transportation Board 
12th Street & C o n s t i t u t i o n Avenue, NW 
Washington, DC 20423 

Re: Finance Docket No. 32760 
Union Pa c i f i c Corp., et a l . 
-- Control and Merger 
Southem Pac i f i c Corp., et a l . 

Dear Secretary Williams: 

The Missouri Highway and Transportation Department (MHTD) 
requests to be made a "Party of Record" i n the above-
mentioned proceeding, 

MHTD has not determined a p o s i t i o n of support or opposition 
to the proposed tr a n s a c t i o n at t h i s time. Determination of 
a p o s i t i o n w i l l depend upon a review of comments and 
evidence submitted by other p a r t i e s i n response t o the 
ap p l i c a t i o n . MHTD w i l l indicate i t s p o s i t i o n and submit 
evidence, i f appropriate, by the due dates established f o r 
subsequent f i l i n g s , depending upon the d e f i n i t i v e p o s i t i o n 
taken. 

Service L i s t Mailing Addreaa 

Jack Hynea, Adniniatrator of Railroade 
Miaaouri Highway and Tranaportation Departnent 
Capitol Avenue at Jefferaon Street 
P.O. Box 270 
Jefferson City, MO 65102 
573-751-7475 Pax 573-526-4709 

cerely, 

/ac)jr Hyne; 
A W i n i s t r a t o r of Railroads 

cc: A r v i d E. Roach I I , Covington & Bu r l i n g (UP) 
tr , " . l A. Cunningham, Harkins Cunningham (SF) 
USD DJ 
USDOT 

Enclosures: 20 Copies 

"Oim MiuioM is IO paovirfc « outtiiy itaMtpotttikin iytttm thar ttspottk to MruoMMMt' iktuutdi tttd tiditMca ita utui'i f^totnU tutd pmoiquiiy' 



CERTIFICATE OF SERVICE 

T hereby c e r t i f y that a copy of the Missouri Highway 

and Transportation Department's Notice of Inte n t t o 

Pa r t i c i p a t e - MHTD-1 has been ser\'ed v i a f i r s t class mail, 

postage prepaid, on a l l p a r t i e s of record i n t h i s proceeding 

as designated i n the Surface Transportation Board's Decision 

No. 15 on February 26, 1996. 

^?ack Hynes 
Administrator of Railroads 
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Item K ). 

Page Count 

xx'Y OF I N D U S T R Y 
locofporaied Juna ie, <8S7 

FACSIMILE TRANSMITTAL SHEET 

Date Time 

PLEASE DELIVER TO: 

Fax No 

From: 

Message: , t^nv^jcs A r l/nuf hg lp ^ 

0 6 

Public Rer-- ± 
Number of Pages (including tliis cover sheet): 

Original will V will not follow. 

ff 

FAX TELEPHONL NUMBER (818) 961-6795 OR (818) 333-3591 
INFORMATION TELEPHONE NUMBER (818) 333-2211 

?F YOU DO NOT RECEIVE THE ENTIRE TRANSMISSION, 
PLEASE CALL THE SENDER IMMEDLVTELY. 

I'O Bin .?.V.̂ i, CIIV (>rin4liiMr%,ralir<irma 91744 0.̂ ft6 • AdminiMrjthr Ofliici; 1!̂ 51 K. SialTofJ St. • Ull8) 2211 • Kix(818)96! A79S 



a INDUSTRY URBAN-DEVELOPMENT AGENCY 
Memhtrt: 
Seolla H«jTl(»or>, Chairman 
Anriio FBUTO, Socrotary 
Mary V, Handorf 
Philip Iriarte 
Rolcne Harrlaon 

AdxnlnULrati va Officaa 
15651 Eaat Slafford Str««t 

Poat OfHea Pox 7088 
City of Irjdualry. California 91744 

(818)961.6341 

March 5, 1996 

Ms. Julia M. Farr 
Surface Transportation Board 
Office of Proceedings, Room 2116 
1202 Constitution Avenue N.W. 
Washington D.C. 20423-0001 

MAR G 5 1996 • * 
MAIL / 

MANAGEMENT f : i 
!.C.C. 

Re: Request to be Party of Record for thc Union Pacific/Southern Pacific Merger 

Dear Ms. Farr: 

The Industry Urban-Development Agency presently owns parcels of land which have 
historically been served by both the Southem Pacific and Union Pacific rail lines. Shortly after 
the announcement of the proposed merger between these entities, a representative from the 
Southern Pacific Railroad notified the Agency that certain businesses were consider to be "joint 
served" and as such would be allowed to ship their commodities via the Burlington 
Northem/Santa Fe Lines. 

In November of 1995, The Agency submitted a written request lo the Director of National 
Accounts for the Southem Pacific Lines here in Monterey Park, Califomia requesting 
confirmation on tbe status of being classified as the owners of joint served property. The 
response received just recently is that the subject property is not listed in the agreement between 
the applicants and the BN SL Santa Fe Railroads as a joint served parcel. The previous owner 
of the subject property, Mr. Roy F, Benton has provided canceJi chocks as evidence that 
shipments were made by both the Union Pacific and Southem Railnyids via an interconnecting 
railine. 

y MAR 0 6 1996 

EParrot 
Fu'-.lic PIcccrc' 



-.. _ Ms. Julia M. Farr. 
j Surface Transportation Board 

March 5, 1996 
Page 2 

The Agency is the redevelopment arm of the City of Industry and is responsible for the reai 
estate transactions foi thc City. The request is hereby made that the Industry-Urban Development 
Agency be considered a Party of Record (POR) and as such be added to the fmal list of POR's 
for this merger identified as Finance Docket 9 32760. Attached for your informaUon and use is 
a copy of the correspondence sent to earlier lo the Southem Pacific Lines, a copy of the 1966 
U.S. Geological Survey Map which shows the innerconnecting spur line and a eopv of the 
referenced cancelled checks. The Agency will forward a complete formal "Request for 
CondiUon" by March 29, 1996. 

Thank you for your assistance in this matter. 

Sincerely, 

John D. Ballaa 
f Agency Engineer 

JDB:kat 
Enclosure 
xc: Carl Burnett, Ex. Dir, lUDA 

Chris Rope, City Manager 

C7VAa<ac)r\»«*reMo.aPL 
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1995 

ucstcd, below are thc names and addresses of thc former feed lots: 

Machlin Feed Yard 
21832 E. Valley Blvd. 
City of Industry, CA 91744 

2. Roy P. Benton Feed Yard 
21830 E. Valley Blvd 
Walnut, CA 91789 

^r 

Lii..̂ t, Ex. Dir, lUDA 
(ope. City Manager 
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Radermacher, Whiteside & Associates 
Transportation ^ Marketing Consultants 

February 29, 1996 

Vemon A. Williams, Secretary 
Attn. Finance Docl<et 32760 
Surface Transportation Board 
1201 Ck>nstitution Avenue N.W. 
Wastiington, D.C. 20423 

Re. Finance Doclaet No, 32760, UNION PACIFIC CORPORATION UNION P ,ClFic 
RAILROAD COMPANY AND MI.SSOURI PACIFIC RAILROAD COMPANY -- C C S ^ R C / I N S 
MERGER - SOUTHERN PACIFIC RAIL CORPORATION SOUTHERN MC^IC 
TRANSPORTATION COMPANY, ST.LOUIS SOUTHWESTERN RAILWAY COMPANN SPCSL 
CORP. AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPAf JY, 

Dear Sir: 

r T r ! ^ ^"^ 5 °^ ^ ^ ' ^ ^ ' ^ Wheat ind Barley Committees-
Certificate of Semce filed pursuant to Decis*.:,r. so. 16. in the above^styted proceeding. 

Please receipt duplicate copy of this transmittal and retum to address below. 

Whiteside 

' - 1,;; I 

3203 Third Avenue North, Suite 301 
Billings, Montana 59101 
Phone: (406) 245-5132 
FAX: (406) 252-3778 



Before The 
SURFACE TRANSPORTATION BOARD 

WASHINGTON, D. C. 20423 

Finance Docket No. 32760 

UNION P.^CIFIC CORPORATION, glal., 
CONTROL AND MERGER -

SOUTHERN PACIFIC RAH. CORPOPATION 

Pursuant to the Board's decision, served February 16, 1996, and received February 29, 
1996, the Montana Wheat and Barley Comnatt'ie (MWBC) herewith lists the pleading 
filed to date in the above-styled proceeding: 

1. Petition for Leave to Intervene - filed January 10, 1996. 
Further pursuant to the Board's decision, petitioner, will, upon request, .serve a copy of 
the above described pleading. 

CERTIFICATE OF SERVICE 
Pursuant to the Board's decision, this document has been served upon each ofthe parties 
of reccrby maihng them by first-class mail, postage prepaid. 
Dated at BiUings, MT this 29* day of Febru4Jy, 1996. 

fTi^'-'^of 
^^'..-Urf^a-ir' 

TerryĴ fhiteside, 
Registered Practitioner 
Radermacher, Whiteside AAssociates 
3203 Third Avenue North. Suite 301 
BiUings, MT 59101 
Phone: (406)245-5132 

y 


