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LAW OFFICES
SOUTT & RASENBERGER, L.L.P.
8 SEVENTEENTH STREET, N.W.
WASHINGTON, D.C. 20006-3939

TELEPHONE : (202) 298-8660

FACSIMILES: (202) 342-0683

(202! 342-1318

March 11, 1996

All Parties of Record on the Surface Transportation -—- -
Board's Service List for Finance Docket No. 32760
Listed in Decision No. 17

The Sierra Pacific Power Company and the Idaho Power Company, in
compliance with Decision No. 17, served March 7, 1996, hereby
provide to you a list of each of their numbered pleadings in this
case. Any Party of Record wishing to have copies of any pleading
on this list should send a request to:

Richaré A. Allen

Jennifer P. Oakley

Zuckert, Scoutt & Rasenberger, LLP
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006

Copies of requested pleadings will be& :ent within three (3) days
of receipt of the request.

Certificate of Service
I certify that I have served by U.S. mail, postage pre-paid,
this Notice and the attached List of Numbered Pleadings of the
Sierra Pacific Power Company and Idaho Jcwer Company on all
Parties of Record listed in Decisi No.

Dated: March 11, 1996

n V. Mwards ~———___"
uckert, Scoutt & Rasenberger, LLP
888 17th Street, il.W.
Suite 600

Ottien of the Sacrstary Washington, D.C. 20006
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Sﬁﬂfnuau
—

CORRESPONDENT OFFICES: LONDON, PARIS AND BRUSSELS




List of Numbered Pleadings for
THE SIERRA PACIFIC POWER COMPANY

and the

IDAHO POWER COMPANY

Designation Date
IPC-1 Dec. 29, 1995
SPP-1 Dec. 7, 1995

SPP-2 Dec. 20, 1995

SPP-3 . 22, 1995

Document not numbered.

Description
Notice of Intent of Idaho Power Company to Participate

Notice of Intent of Sierra Pacific Power Company to
Participate

Request to place Representatives of the Sierra Pacific
Power Company on the Restricted Service List

First Request of Sierra Pacific Power Company and
Idaho Power Company to Applicants for the Production
of Documents

First Interrogatories of Sierra Pacific Power Company
and Idaho Power Comrpany to Applicants

List of Numbered Pleadings by Sierra Pacific Power

Company served on all PORs

Sierra Pacific’s Objections to Applicants’ First Set of
Interrogatories and Request for the Production of
Documents
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March 11, 1996

Parties of Record on the Surface Transportation
Board's Service List fcr Finance Docket No. 32760
Listed in Decision No. 17

The Texas Mexican Railway Company, in compliance with Decision
No. 17, served March 7, 1996, hereby provides to you a list of
each of its numbered pleadings in this case. Any Party of Record
wishing to have copies of any pleading on this list should send a
request to:

Richard A. Allen

Ancrew R. Plump

John V. Edwards

Zuckert, Scoutt & Rasenberger, LLP
888 17th Street, N.W.

Suite 600

Washington, D.C. 20006

Copies of requested pleadings wi'l be sent within three (3) days
of receipt of the request.

Certificate of Service
I certify that I have served by U.S. mail, postage pre-paid,
this Notice and the attached List ¢“ Numbered Pleadings of the

Texas Mexican Railway Company on ail Parties of Re d listed in
Decision ko. 17.

Dated: March 11, 1996

Zuckert, Scoutt & Rasenberger, LLP
388 17th Street, N.W.

. Suite 600

Office of the Secretary Washington, D.C. 20006
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List of Numbered Pleadings for
THE TEXAS MEXICAN RAILWAY COMPANY

Designation Date " Description

T™-1 Aug. 28, 1995 Notice of Intent to Participate

Sept. i8, 1995 Comments of the Texas Mexican Railway Company in
Opposition to the Proposed Procedural Schedule

Dec. 7, 1995 Request to place Representatives of the Texas Mexican
Railway Company on the Restricted Service List

Dec. 18, 1995 The Texas Mexican Railway Company’s First
Interrogatories to the Applicants

Dec. 18, 1995 The Texas Mexican Railway Company’s First Request to
the Applicants for the Production of Documents

Jan. 24, 1996 The Texas Mexican Railway Company’s Comments in
Support of the Motion of the Westem Shippers Coalition
for Enlargement of the Procedural Schedule

Jan. 29, 1996 The Texas Mexicar Railway Company’s Description of
Anticipated Responsive Application

Jan. 29, 1996 The Texas Mexican Railway Company’s Petition for
Waiver or Clarification

Feb. 2, 1996 The Texas Mexican Railway Company’s Second
Interrogatories to the Applicaits

Feb. 2, 1996 The Texas Mexican Railway Company’s Second Request
to the Applicants for the Production of Documents

Feb. 5, 1996 The Texas Mexican Railway Company’s First
Interrogatories to Burlington Northern Santa Fe

Feb. 5, 1996 The Texas Mexican Railway Company’s First Request to
Burlington Northern Santa Fe for the Production of
Documents

Feb. 26, 1996 List of Numbered Pleadings by the Texas Mexican
Railway Company served on all PORs




Feb. 26, 1996

Feb. 26, 1996

Mar. 4, 1996

Mar. 4, 1996

"'he Texas Mexican Railway Comsany’s Third
" Literrogatories to the Applicants

The Fexas Mexican Railway Crmpany’s Third Request
to th> Applicants for the Prod.ction of Documents

Objections o< the Tezzs Mexican Railway Company to
the Applicants’ First Set of Interrogatories and Request
for Production of Documents

Objections of the Texas Mexican Railway Company to
the First Interrogatories and Request for Production of
Documents of the Burlington Northern Railroad
Company and the Atchison, Topeka and Santa Fe
Railway Company







U. S. Department of Justice
Antitrust Division

325 7th Street, N.W.
Washington, DC 20530

March 12,

Mr. Vernon A. Williams

Secretary

surface Transportation Board

12th and Constitution Avenue, N.W.
Room 2215

washington, D.C. 20423

Re: Uaion Pacific Corp., et al. -- Control and
Merger-- Southern Pacific Rail Corp., et al.
Finance Docket

t No, 32760

Dear Secretary Williams:

Pursuant to Decision No. 17, I am enclosing an original and five
copies of a certificate of service for 1 listing of pleadings filed
by the Department of Justice in this prcceeding.

Sincerely yours,

Gl A

Mi 'hael D. Billiel
Attorney
Antitrust Division

Enclosures




ORIGINAL

BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON, D.C.

UNION PACIFIC CORP., UNION PACIFIC )
RAILROAD CO. AND MISSOURI PACIFIC )
RAILROAD CO.-- CONTROL AND MERGER -- )
SOUTHERN PACIFIC RAIL CORP., SOUTHERN )
PACIFIC TRANSPORTATION CO., ST.LOUIS )
SOUTHWESTERN RAILWAY CO., SPCSL CORP.)
AND THE DENVER AND RIO GRANDE WESTERN)

RAILROAD CO. )

FINANCE DOCKE
NO. 32760

CERTIFICATE OF SERVICE IN
COMPLIANCE WITH DECISION NO, 17

Pursuant to Decision No. 17 (served March 7, 1996), the
Department of Justice hereby certifies that it has served the
attached list of pleadings on all parties of record listed in
that decision by first class mail. The Department has now served

a list of its pleadings on all parties of record.

Respectful.y submitted,

Michael D. Billiel

MAR 1 3 1996

Attorney
Antitrust Division
‘ lsl Par of U.S. De i

g .S. partment of Justice
L Pmn“_'!_” 555 Fourth Street, N.W.
Washington, D.C. 20001
(202) 307-6666

March 12, 1996




U. S. Department of Justice
Aantitrust Division

325 7th Street, N.W.
Washington, DC 20530

February 26, 1996

To: All Parties o0f Record
Re: Finance Docket No, 32760

The following is a list of *ne pleadings filed by the
Department of Justice in this rroceeding:

DOJ-1: Commezics by the Department of Justice on Proposed
Procedura) Schedule (Sept. 18, 1995);

DOJ-2: Fetition of the Department of Justice for Leave to
File Addlitional Comments on the Procedural Schedule (Oct. 2,
1995);

DOJ-3: 2dditional Comments by the Department of Justice on
Proposed Procedural Schedule ‘Oct. 2, 1995);

DOJ-4: Notice of Intent to Participate (Jan. 16, 1996);
DOJ-5: Response of the Tanited States Department of Justice

to Motion for Enlargement of the Procedural Schedule (Jan.
25, 1996).

In addition to these formal pleadings, the Department provided
the Applicants with informal discovery requests on November 14,
1995. Any party wishing to receive copies of any of these
documents should contact Sasha Foster (202/514-6372) or Shea
Bruce (202/307-0177).

Sincerely yours,

V.7

Michael D. Billiel
Attorney
Antitrust Division
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1299 Pennsylvamia Ave., N'W

Washington, D.C. 200042402
202) 783 0800

AX
March 12, 1996 e A
2131 236-1700

Mark L. Josephs
(202) 383-7353

HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20549

Re: Finance Docket No. 32760
Dear Secretary Williams:

Pursuant to Decision Number 17, enclosed are an original and five copies of the
certificate of service indicating that The Coastal Corporation has served each Party of
Record designated in Decision Number 17 with copies of each filing Coastal
Corporation has maue to date in the above-referericed proceeding.

Thank you for your attention to this matter.

Sincerely,

Wa.// L %

Mark L. Jose ‘hs
Enclosures
| SRR
@fties of the Secretary

hi 13 1996

Part of
Pubiic Record




CERTIFICATE OF SERVICE

[ hereby certify *nat, pursuant to Surface Transportation Board Decision
Number 17, copies of the Notice of Appearance of the Coastal Corporation
(COAC-1) and the Supplemental Notice of Appearance of the Coastal
Corporation (COAC-2), previously filed with the Surface Transportation
Board, were served by regular United States mail, postage prepaid, this 12th

day of March, 1996 on all Parties of Record designated in Decision Number 17.

W)M 1. /}“q/\\
Mark L. Josep'ns] 38

Dated: March 12, 1996







BEFORE THE
SURFACE TRANSPORTATION BOA

Union Pacific Corporation, Union Pacific
Railroad Company, and Missouri Pacific
Railroad Company -- Control and Merger
-- Southern Pacific Rail Corporation,
Southern Pacific Transportation Company,
St. Louis Southwestern Raiiway Company,
SPCSL Corp., and the Denver and Rio
Grande Western Railroad Company

Finance Docket No. 32760

WOn LON UON WOn LoD WO WO WOn

CAPITAL METROPOLITAN TRANSPORTATION
AUTHORITY’S LIST OF NUMBERED PLEADINGS FILED TO DATE

CMTA-1 01/16/96 Notice of Inter.t to Participate and Request For Service By Capital
Metropolitan Trar:spor ation Authority

CMTA-2 01/29/96 Description of Resmonsive Application Anticipated by Capital
Metropolitan Transportation Authority

CMTA-3 01/29/96 Petition of Capital Metropolitan Transportation Authority for
Clarification of Waiver

CMTA-4 02/26/96 Capital Metropolitan Transportation Authority’s First Set of
Interrogatories and Document Production Requests to Applicanis

CMTA-5 02/26/96 Capital Metropolitan Transportation Authority’s First Set of
Interrogatories and Docsment Production Requests to BN/SF

[ o1

l, FAR 13 1506
l

[57 P30 Record
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CERTIFICATE OF SERVICE

I certify that on this 12th day of Marck, 1996, a copy of the foregoing Capital Metropolitan

Transportation Authority’s List of Numbered Pleadings Filed To Date was served by first class mail

to parties of record designated in Decision No. 17.

PALKMJ\14951\002002
DC\54621.1
3/12/96--10:14 am
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® HOUSTON, ¥ XAS 77029-4327
MAILING ADDRESS: P.O. BOX 2562 ¢ HOUSTON, TEXAS 77252-2562
TELEPHONE: (713) 670-2400 ¢ FAX: (713) 670-2611

MARTHA T. WILLIAMS March 12, 1996

Genera! Counsel
(713) 670-2614

Honorable Vemon A. Williams
Office of the Secretary

Attn: Finance Docket No. 32760
Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Corporation,
¢t al. - Control and Merger -- Southern Pacific Rail

Corporaticn, et. al.
Dear Secretary Williams:
CERTIFICATE OF SERVICE

As required by Decision No. 17, I hereby certify that a copy of the Port of Houston Authority's
p:eviousﬁlinginthispmoeedinghasbemmvedbyﬁmchssU.s.-mil.pomgepupaid.upon
the additional parties of record designated in Decision No. 17. Five copies of this Certificate are
enclosed

Respectfully submitted,

George . Williamson =)

Port of Houston Authority
P.O. Box 2565

Houston, Texas 77252-2565
(713) 670-2453

ﬁ
Office of the Secretary

FAR 1 3 1008

Part of
Public Record
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WEINER, BRODSI.(Y, SIDMAN & KIDER_

ATTORNEYS AT LAW PROFESSIONAL CORPORATION

RICHARD J. ANDREANO, JR.
. VENUE, N.W,, SUITF 300 AMES A. BRODSKY
* NGTON, D.C. 200054797 1D A Bon—
Item No. 202) 628 CYNTHIA L. GILMAN
(202) 628-2000 ELLEN A. GOLDSTEIN®
// LECOPIER (202) 628-2011 DON 1. HALPERN
CHRISTOPHER E. KACZMAREK®
MITCHEL H. KIDER

Nay. # 5 @&‘ i

Page Count

BRUCE E. PRIDDY*

Honorable Vernon A. Williams
Secretary

Surface Transportation Board

Room 2215

12th Street & Constitute Avenue, NW
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific
Corporation, Union Pacific Railroad Company, and
Missouri Pacific Railroad Company -- Control and
Merger =-- Southern Pacific Rail Corporation,
Southern Pacific Transportation Company, St.
Louis Southwestern Railway Company, SPCSL Corp.,
and The Denver and Rio Grande Western Railroad

Ccompany A

Dear Secretary Williams:

counsel for Montana Rail Link, Inc., Mark H. Sidman, of
Weiner, Brodsky, Sidman & Kider, P.C., is on the Restricted
Service List in Finance Docket No. 32760.

Please send us documents re.evant to pending discovery
matters as soon as possible, and on any matters arising in the
future as appropriate.

Very truly yours,

_/W L e

Ellen A. Goldstein
—— %Eﬁ-—i :
Ofiice oi lhe Secretary ;
1]

PAR T Z 568

Part of
Public Record
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Finance Docket No. 32760

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO THE APPEAL OF
ENTERGY SERVICES, INC., ARKANSAS POWER & LIGHT CO., GULF STATES
UTILITIES COMPANY AND THE WESTERN COAL TRAFFIC LEAGUE FROM
ADMINISTRATIVE LAW JUDGE NELSON’S ORDER DENYING REQUEST TO
TAKE DEPOSITIONS

Jeifrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrian L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Railroad Company Washington, D.C. 20005
3800 Contineatal Plaza (202) 463-2000
777 Main Street
Ft. Worth, Texas 76102-5384
(817) 333-7954

and

The Atchison, Topeka and San
Raiiway Company
1700 East Golf Road

Schaumburg, Illinois 60173
(708) 995-6887
Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company
March 11, 1996




BEFORE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY
AND MISSOURI PACIFIC RAILROAD COMPANY

-- CONTROL AND MERGER --

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, ST. LOUIS
SOUTHWESTERN RAILWAY COMPANY, SPCSL CORP. AND THE
DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY

RESPONSE OF BURLINGTON NORTHERN RAILROAD COMPANY AND THE
ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY TO THE APPEAL OF
ENTERGY SERVICES, INC., ARKANSAS POWER & LIGHT CO., GULF STATES
UTILITIES COMPANY AND THE WESTERN COAL TRAFFIC LEAGUE FROM
ADMINISTRATIVE LAW JUDGE NELSON’S ORDER DENYING REQUEST TO
TAKE DEPOSITIONS

Burlington Northern Railrrad Company ("BN") and the Atchison, Topeka and Santa
Fe Railway Company ("Santa Fe") (collectively, "BN/Santa Fe") respond to the appeal of
Entergy Services, Inc., Arkansas Power & Light Co., Gulf States Utilities Company and the
Western Coal Traffic League (collectively, "Utility Appellants") from the order of

Adrainistrative Law Judge Jerome Nelson denying their petition for an order compelling the

deposition of Sami M. Shalah, the BN/Santa Fe coal marketing official who is responsible




for the Entergy account.' Because the Utility Appellants have not even approached the
showing necessary to entitle them to take the deposition of Mr. Shalah, the ruling of the
Administrative Law Judge should be affirmed.

The Board will grant an appeal only in "exceptional circumstances," and only in
order "to correct a clear error of judgment or to prevent manifest injustice." 49 C.F.R.
§ 1115.1(c). Here, however, it is the Utility Appellants who rest entirely on two "clear
error[s]" of law. First, the Utility Appellants rely on the proposition that they have a right
to deposition testimony to discover any relevant information. See Appeal 9, 12 (claiming
that a "mere determination of relevance" governs an order for a deposition). Second, they
claim that the Board has already "approv[ed]" the taking of "depositions of non-testifying
witnesses in this case" on cxactly the same basis as depositions of testifying witnesses. Id.
at 11-12; see also id. at 6 n.5. As we show below, each proposition is in error. Because

the Utility Appellants have not shown a need for deposition testimony from a BN/Santa Fe

witness about the general topics into which they seek discovery, their appeal must be

rejected. Farmland Industries, Inc., supra.

1. It is not enough that the information sought in a deposition is "relevant"; rather,
the proponent must demonstrate that there is a need for a particular depcsition. Farmland

Industries, Inc. v. Gulf Central Pipeline Co., Finance Docket No. 40411, 1993 WL 46942

(served Feb. 24, 1993). And it plainly is not sufficient simply to suggest that the "deposi-

tion of [railroad] marketing officials may shed some 'ight" on a topic that is broadly

: The appeal also addresses the denial of petitions for orders compelling the
depositions of two of Applicants’ employees.

o




relevant to a proceeding. Annual Volume Rates on Coal -- Rawhide Junction, WY to
Sergeant Bluff, IA: Burlington Northern R.R. Co. and Chicago and North Western
Transportation Co., Finance Docket No. 37021, 1984 [CC LEXIS 47, at *8 (served Jan. 5,
1985).

Further, a party seeking an order to compel discovery not only "must clearly
demonstrate the need" for the precise discovery requested, but also must show "that the
material sought will aid [the Board] in ruling on the case." G&G Manufacturing Co. --
Petition for Declaratory Order -- Certai tes and Practices of Trans-Allied Audit Co. and
R-W Service Systems. Inc., Finance Docket No. 41015, 1994 WL 617547, at *10 (served
Nov. 9, 1994) (citing Trailways Lines. Inc. v. ICC, 766 F.2d 1537, 1546 (D.C. Cir. 1985));
see also Union Pacific Corp.--Control--Missouri Pacific Corp., Finance Docket No. 30000,
Decision on Discovery Appeals, slip op. 12 (decided April 22, 1981).

The Utility Appellants have not shown any reason why they need to depose a

BN/Santa Fe witness at this time in connection with their concerns about post-merger

service to Entergy’s Nelson and White Bluff power plants. At present, Kansas City
Southern ("KCS") is the only destination carrier serving Entergy’s Nelson plant. SP
anticipates providing new destination service over a new (not yet constructed) spur. When
the spur is completed, there will be two destination carriers -- KCS and SP. BN/Santa Fe is
one of two origin carriers capable of providing coal to the Nelson plant, but BN/Santa Fe is
not ncw a destination carrier to the Nelson plait. Although BN/Santa Fe's settlement with
UP/SP in this proceeding would result in overhead trackage rights over the current SP line

that runs near the Nelson Station, BN/Santa Fe would not appear to have the contractual




right to use those trackage rights to serve the Nelson Station, because that station is not
now served by both UP and SP.

Thus, it is not clear -- and the Utility Appellants have not tried to show -- what
specific information they seek to obtain from Mr. Shalah, a BN/Santa Fe employee, in light
of the fact that the Nelson Station’s origin service options from BN/Santa Fe would be
unaffected by the merger.

Similar facts apply to Entergy’s White Bluff plant, at which UP is currently the sole
destination carrier for the plant. Since that plant is not now served by both UP and SP,
BN/Santa Fe would not appear to have contractual rights to use the trackage rights it
obtained in the settlement with UP/SP in order to serve the White Bluff plant. Once again,
the Utility Appellants have not shown why a deposition of a BN/Santa Fe employee is
necessary to explore the possible effects of the merger on service to the White Bluff plant.

At best, Mr. Shalah’s deposition would provide information that is cumulative to
information already obtained (or capable of being obtained) from the Applicants. A
proponent of a deposition must show that the information it seeks is "not merely cumulative
or in danger of loss." Annual Volume Rates on Coal, supra, at *4. The Utility Appellants
have not shown why Mr. Shalah’s deposition would not be cumulative of other information
about the coinpetitive environment at Nelson and White Bluff that they have already
obtained or cculd obtain from the Applicants.

Judge Nelson was correct to deny the deposition request for Mr. Shalah.

2. Judge Nelson’s decision is also consistent with Board precedents regarding

depositions. The Utility Appellants proceed (at 5-12) from the erroneous assumption that

il




they have ‘he right to use depositions to seek any discoverable information that they desire.

The Commission recently reaffirmed that, on the contrary, “there is no right to depositions."

Farmland Industries. Inc., supra, at *2 (emphasis added). Rather, "an order to take
depositions is extraordinary relief." San Antonio v. Burlington Northern R.R. Co., Finance
Docket No. 36180, 1986 ICC LEXIS 78, at *3 (Nov. 7, 1986).

In particular, the Board will order a deposition to be taken only if “the deposition
will prevent a failure or delay of justice." 49 C.F.R. § 1114.22(c). The Board’s rules are
unlike the Federal Rules of Civil Procedure: a party seeking a deposition under Board
practice cannot simply notice a deposition and require comgliance. On the contrary, the
proponent of a deposition must submit a petition setting forth “"the facts it desires to
establish and the substance it expects to elicit" and must "convince" the Board that the need
for the deposition meets the proper standard. Id. § 1114.22(b)(1), (c).

Judge Nelson’s decision denying the request for Mr. Shalah’s deposition is
consistent with these authorities.

3. The Utility Appellants rely (at 11-12) on a mischaracterization of the
Scheduling Order and Discovery Guidelines in this case when they claim that the Board has
"specific[ally] approv[ed]" the taking of "depositions of non-testifying witnesses in this
case”" on exactly the same basis as the expressly required depositions of testifying
witnesses. Ibid.; see also id. at 4 n.3. On the contrary, a distinction between testifying and
non-testifying witnesses is apparent on the face of the Order Adopting Discovery
Guidelines that was served December 7, 1995. Those Guidelines state (at 4. § 6): "A

person who has submitted written testimony shall be made available for deposition on




request" (emphasis added). That provision reflects the parties’ understanding, consistent

with past Commission practice, that testifying switnesses in this proceeding will be presumed

to meet the Board’s and the Commission’s strict standards for requiring depositions. As to
the depositions of "other persons or of parties on a specified subject matter," however, the
Discovery Guidelines are quite different. [bid. Depositions of these non-testifying
witnesses "may be taken on reasonable written notice," but parties may object to those
depositions. Ibid. In those instances, the Board’s rules and Commission precedents
interpreting those rules -- not some loose standard of "relevance" -- govern whether a
deposition may be taken. And the Discovery Guidelines (at § 2) clearly leave the burden of
petitioning for an order compelling a deposition on the proponent of the ceposition, as the
regulations provide. See 49 C.F.R. § 1114227

The Utility Appellants simply ignore the separate treatment for testifying and non-
testifying witnesses that appears on the face of Decision No. 6 in this case. There (at 16),
the Commission ordered that each party, upon filing written evidence, "will make its
witnesses available for discovery depositions." There is no similar provision for non-
testifying witnesses. The Commission followed the same course in other recent merger

proceedings; indeed, in pursuing the current Board (and former Commission) policy of

Judge Nelson certainly cannot be accused of having been too restrictive as a general
matter in ordering the depositions of non-testifying witnesses. Notwithstanding the high
burden the Commission’s Guidelines and precedents place on parties who seek to depose
non-testifying witnesses, Judge Nelson has ordered some seven depositions of non-testifying
witnesses -- four witnesses from the Applicants (Messrs. Gehring, Witte, Coale and
Matthews), and three witnesses from BN/Santa Fe (Grinstein, Bredenberg, and Dealy). In
denying requests for still more depositions of non-testifying witnesses, such as Mr. Shalah,
Judge Nelson exercised proper discretion and restraint.

&




timely, expedited consideration of merger proceedings, the scheduling order in this case

flatly omits the instruction to the administrative law judge to "be liberal in permitting

depositions wherever needed for discovery of pertinent issues” that had been included in
earlier scheduling orders. See, e.g., Union Pacific R.R. Co. -- Trackage Ri ver Lines
of Chicago & North Western T rtati . Between Fremont/Council Bl i
Chicago, Finance Docket No. 31562, Decision No. 2, note (Jan. 18, 1990). The
Commission followed the same course, evidently for the same reason, in providing for an
expedited schedule in the BN/Santa Fe case.

There are additional reasons why depositions of non-testifying witnesses should be
ordered only for specified, limited discovery into issues that are both clearly relevant to the
Board’s disposition of the case and unavailable from other sources, including written or
document discovery. To begin with, the expedited schedule adopted in this case, and the
similar schedule that the Commission proposed as a general matter (see 60 Fed. Reg. 5890
(1995)), make it especially important that discovery "focus strictly on relevant issues"
(Decision No. 6, at 8). That policy is served by limiting depositions to testifying witnesses
unless the proponent can show some extraordinary need for cross-examination in addition to
written discovery. The need for cross-examination of a testifying witness is clear enough,
although limited. Far less apparent is the need to cross-examine operations, marketing, and
other personnel about the idiosyncratic details of particular business matters. See Rio
Grande Industries--Control--Southern Pacific Transportation Co., Finance Docket No.
32000, 1988 WL 224262 (June 21, 1988) (ALJ decision) (denying all depositions of non-

testifying witnesses). What is clear is the need to keep depositions within sensible limits in




order to avoid repetition of the seemingly endless proceedings of decades gone by. A

strong presumption against depositions of non-testifying witnesses goes far toward

accomplishing this goal.

By contrast, there are no limits on the principle on which the Utility Appellants rely
-- that any non-testifying employee who is knowledgeable about a broadly "relevant" issue
may be deposed. It is easy for merger opponents to identify some piece of information that
is known only by a particular employee. Dozens, if not hundreds, of marketing
representatives of the Applicants and of BN/Santa Fe have particularized knowledge about
the transportation needs of particular shippers. Opponents of the merger and the settlement
will claim that the knowledge of each of these persons is "relevant” to the proceeding in a
broad sense. Likewise, if the merger and the BN/Santa Fe settlement are approved, dozens
if not hundreds of operations employees will be responsible for implementing operations
over the merged carrier’s lines and over the trackage rights conveyed in the settlement.
Any shipper -- indeed, any competitor -- could seek to depose these marketing or operations
personnel on the ground that no other witness knows the likely post-merger or post-
settlement operations of the railroads with respect to a particular customer or line segment.

Under the standard proposed by the Utility Appellants, any shipper would have a
right to depose the marketing persons respunsible for its account in any merger proceeding.
Indeed, there already have been numerous requests to Applicants and to BN/Santa Fe for
depositions of marketing personnel from the shippers whose accounts they serve. With
respect to Mr. Shalah, Judge Nelson correctly restrained this effort to obtain deposition

testimony from a non-testifying witness based on a bare assertion that the individual may




know some relevant information. The Board should affirm the correctness of Judge

Nelson’s decision.
For the foregoing reasons, the order of Judge Nelson was well within his discretion;
indeed, his ruling was consistent with Board precedent. The order therefore should be

affirmed.

Respectfully submitted,

&fha Do . C‘aru‘? i
Jeffrey R. Moreland Erika Z. Jones
Richard E. Weicher Adrien L. Steel, Jr.
Janice G. Barber Roy T. Englert, Jr.
Michael E. Roper Kathryn A. Kusske
Sidney L. Strickland, Jr.

»‘ Mayer, Brown & Platt
Burlington Northern 2000 Pennsylvania Avenue, N.W.
Raiiroad Company Washington, D.C. 20006

3800 Continental Plaza (202) 463-2000

777 Main Street

Ft. Worth, Texas 76102-5384

(817) 333-7954

and

The Atchison, Topeka and Santa Fe
Railway Company

1700 East Golf Road

Schaumburg, Illinois 60173

(708) 995-6887

Attorneys for Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company

March 11, 1996




CERTIFICATE OF SERVICE

I hereby certify that copies of Responses of Burlington Northern Railroad Company
and The Atchison, Topeka and Santa Fe Railway Company to the Appeal of Entergy
Services, Inc., Arkansas Power & Light Co., Guif States Utilities Company and the Western
Coal Traffic League from Administrative Law Judge Nelson’s Order Denying Request to
Take Depositions (BN/SF-48) have been served this 11th day of March, 1996, by first-class
mail, postage prepaid on all persons on the Restricted Service List in Finance Docket No.

32760 and by hand-delivery on counsel for Utility Appellants.

. O’Brien

Mayer, Brown & Platt

2000 Pennsylvania Avenue, N.W.
Suite 6500

Washington, D.C. 20006

(202) 778-0607




MAYER, BROWN & PLATT

A 2000 PENNSYLVANIA AVENUE, N.W.
ICAGO . . 202-463-2000
RLIN TELEX 892603
AUSSELS WASHINGTON, D.C. 20006 1882 FACSIMILE
HOUSTON 202-861-0473
LONDON ;
LOS ANGELES
NEW YORK
MEXICO CITY CORRESPONDENT
JAUREGUI!, NAVARETTE, NADER Y ROJAS

KELLEY E. O'BRIEN
MEMBER OF THE VIRGINIA BAR

NOT ADMITTED IN THE
DISTRICT OF COLUMBIA

202-778-0607 March 11, 1996

VIA HAND DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board

12th Street & Constitution Ave., NW
Room 2215

Washington, DC 20423

Re: Finance Docket No. 32760, Union Pacific Corp., et al.. --
Control & Merger -- Southern Pacific Rail Corp., et al.

Dear Secretary Williams:

Enclosed for filing in the above-captioned docket are the original and twenty (20)
copies of: Response of Burlington Northern Railroad Company and The Atchison, Topeka
and Santa Fe Railway Company to the Appeal of Entergy Services, Inc., Arkansas Power &
Light Company, Gulf States Utilities Company, and the Western Coal Traffic League From
Administrative Law Judge Nelson’s Order Denying Request to Take Depositions (BN/SF-
48); and three letters sent tcday from Erika Z. Jones to All Counsel On The Restricted
Service List.

Also enclosed is 3.5-inch disk containing the text of BN/SF-48 in Wordperfect 5.1
format. I would appreciate it if you would date-stamp the enclosed extra copies of the
letters and pleading and return them to the messenger for our files.

gL -

{ ' : Sincerely,

| o 5
m‘zw% ﬁ% 6’\4}/\/\/
\!Ke y’E. O’Brien

Enclosures







Itea No.

Py (cl‘;‘““t - .___LEARY, WOOD & MASER, P.C.

V- VEYS AND COUNSELORS AT LAW

Suite 750
100 New York Avenue, N.W.

OFFICE: (202) 371-yduv AsHINGTON, D.C. 20005-3934 TELECOPIER: (202) 371-0900

March 11, 1996

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C.

Re: Finance Docket No. 32760, Union Pacific Corp., et al.
- : :

Dear Secretary Williams:

Pursuant to Decision No. 17, enclosed for filing with the Board is an
original and five (5) copies of the Certificate nf Service of Institute of Scrap
Recycling Industries, Inc. (“ISRI”) certifying *ha. a copy of an index listing all
numbered documents filed to date by ISRI i.s been maiied to all additional
parties of record in this proceeding.

Respectfully submitted,

s

ohn K. Maser I1I
Attorney for Institute of Scrap
Recycling Industries, Inc.

Enclosures
3310/060 » Sl ol

Ciics of ihe Secrstary

FAR 12 1354

Part of
2.4 Public Record




Index of Documents Filed With the
Surface Transportation Board
By Institute of Scrap Recycling Industries, Inc.
Finance Docket No. 32760

ISRI-1 1/29/96 Notice of Intent to Participate.

ISRI-2 1/29/96 Motion for Leave to Late-File Notice
of Intent to Participate.

ISRI-3 2/26/96 Index of Documents filed by ISRI
pursuant to Decision No. 16.




CERTIFICATE OF SERVICE

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing
INDEX OF DOCUMENTS FILED BY INSTITUTE OF SCRAP RECYCLING INDUSTRIES,
INC. has been served via first class mail, postage prepaid, on all additional parties
of record in this proceeding on the 11th day of March, 1996.

_E_Q:bﬁ < zd. l%ﬁgliﬁ

Elinor G. Bro
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: [ILTON & SCHEETZ
! ZX "OR! £YS AT LAW

2 g
HILADELP “TEENTH STREET, N.W/ WILMINGTON. DELAWARE
DETROIT, MICHIGAN WASHINGTON, D.C. 20036-168S BERWYN, PENNSYLVANIA

NEW YORK, NEW YORK (268) 828-1200 WESTMONT., NEW JERSEY

PITT
SBURGH, PENNSYLVANIA TELEX CABLE ADDRESS: 440653 (ITT) LONDON. ENGLAND

HARRISBURG, PENNSYLVANIA FAX (202) 828-1665 MOSCOW. RUSSIA
WRITER'S DIRECT NUMBER

(202) 828-1220

March 11, 1996

VIA HAND-DELIVERY

Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
wWashington, D.C. 20549

Re: Certificate of Rariice
Finance Docket N». 32760

Dear Mr. Williams:

In accordance with Decision No. 17 in the above-
referenced docket, I enclose Illinois Power Company's Certificate
»f Service which has been served l'y first class mail upon the
persons who have been added as a party of record [POR].

Sincerely,
Nicch b f oo

Michelle J. Morris
Ci ;sc;r:u l:TJ. éééralary
1371 2 9363

ﬂ Part of
P:blic Record




CERTIFICATE OF SERVICE

I hereby certify that I have this day caused to be
served on the added parties of record pursuant to Decision No. 17
of the Surface Transportation Board the following pleadings

previously filed with the Board:

(1) Illinois Power Company's Notice Of Intent To
Participate (ILP-1)

(2) Illinois Power Company's First Set of
Interrogatories and Document Production Requests

To Applicants (ILP-2)

Illinois Power Company's First Set of
Interrogatories and Document Production Requests
To Burlington Northern Railroad Company And The
Atchison, Topeka Anc. Santa Fe Railway Company

(ILP-3)

Objections of Illinois Power Ccmpany to
Applicants' First Set of Interrogatories and

Requests for Production of Documents (ILP-4)

Dated this 11th day of March, 1596

/
Y
Michelle J//Morris
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WILLIAN L. SLuvesn
. MICHAEL LOPTUS
DONALD G, AVERY

LOVER & LoFrTUS
ATTORNEYS AT LAW
1224 SEVENTEENTH STREET, N. w,
VASHINO‘I'ON, D. C. 20008

JOHN H. LE SEUR
KELVIN J. DOWD
ROBERT D. ROSENZERG
CHRISTOPHER A. MiLLS
FRANK J. PERGOLIZZI
ANDREW B. KOLESAR 111
PATRICIA E. KOLESAR
EDWARD J, MCANDREW*

March 11, 1996

*ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williams
Secretary
Surface Transportation Board
Case Control Branch
12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423
Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. Control and Merger --

Southern Pacific Rail Cornq;a;ign‘_gg_gli___

Dear Mr. Secretary:

In accordanc: with the Board’s Decision No. 1~ in the
captioned pProceeding, :nclosed please find an original and five
(5) copies of a Certirizate of Service which indicates that

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra Copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

— |
ENTERED £ ? ?/ 4 2 /
Qffico of the Sorratany : : %"

NAR 12 ‘99? C. Michael Loftus

: An Attorney for Central Power
. Pert of & Light Company

Public Record

Enclosure

S —

e —




A'\

ENTERED
a]|  Ofcecrthe Socratany
~ MAR .1 2 1996
E] Part ~f MME_QLEEB‘_VIQB

Public Recore

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, WMMJ_;
Control i M ci e Pacific Rail c , :

the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of Central Power &
Light Ccmpany was served via first class mail, postage prepaid,

upon all parties of rezord identified in Decision No. 17.

%C.Mw

Patricia E. Kolesar
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P Count
W, ou.n “# 19| . LOVER & LorTus

ATTORNEYS AT LAw
WILLIAM 1. sLovER
= MICHAEL LopTys 1824 SEVENTERNTH sTRECY, 4. W,

DONALD g, AVERY 'ASH!NO‘I'OR, D. C. 20006

CHRISTOPHER A. MILLS
FRANK g, PERGOLIZZ]
ANDREW B, KOLESAR 111
PATRICIA E KOLESAR

EDWARD J, .(cANDREwW* March 11 + 1996

*ADMITTED v PENNSYLVANIA ONLY

BY_HAND DELIVERY

Honorable Vernon A. Williams
Secretary
Surface Transportation Board
Case Control Branch

h Street & Constitution Avenue, N.w.
Eashington, D.C. 20423

Re: PFinance Docket No. 3276c, Union Pacific cor-
pPoration, et a1, -. Control and Merger --
Southern Pacific Raijl Corporat i

Dear Mr, Secretary:

Perative, - was se
identifieqg in Decision No. 17.

An extra COpy of thisg letter ang Cert
is enclosed. Kindly indicate receipt and filing by time—stamping
this extra copy and returning it is letter.

4 ]2 ot { C. Michael Loftus
Publie Jorer ! An Attorney for Arizona Electric
Power Cooperative, Inc.

Enclosure




CERTIPICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Union Pacific Corporation, et al. --

=

’

the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery

requests which were filed or served on behalf of Arizona Electric
Power Cooperative, Inc. was served via first class mail, postage

prepaid, upon all parties of record identified in Decision No.

/B»bt&'a:cg: Moslegnrn

Patricia E. Kolesar

17.
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1| \mm & LoFTUS
'ORNEYS AT LAW

WILLIAM L.SLOVER . ;
C. MICHAEL LOFTUS s ow.<NTEENTH STREET, N. W.
DONALD G. AVERY WASHINGTON, D. C. 20006
JOHN H.LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERG

CHRI

STOPHER A. MILLS

FRANK J. PERGOLIZZI
ANDREW B. KOLESAR II1
PATRICIA E. KOLESAR
EDWARD J, MCANDREW"*

March 11, 1996

¢ ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control B."anch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Southern Pacific Rail Corporation, et a’.
Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in the
captioned proceeding, enclosed please f{inu .n original and five
(5) ccpies of a Certificate of Service which indicates that
service of a list of all numbered pleadincs =znd discovery
requests which have been filed or served by City Public Service
Board of San Antonio, Texas was served upon all parties of record
identified in Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Xindly indicate receipt and fi.ing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you rfor your attention to th.s matter.

Sincerely,

John H. LeSeur

P — -

}
‘) rfj‘:r;: t
& 4 Public Rscord il

P —— |

N ’ An Attorney for City Public Service
Cuce o the b =228y Board of San Antonio, Texas

irnclcﬂlﬂ'd 2 iWﬁ .‘

\
.




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Uni

the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of City Public
Service Board of San Antonio, Texas was served via first class

mail, postage prepaid, upon all parties of record identified in

Jdtaicaf. Arteaan

Patricia E. Kolesar

Decision No. 17.
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« 11 OVER & LOFTUS
ATTORNEYS AT LAW

=

C. MICHAEL LOFTUS swemes SEVENTEENTH STREET, N. W.
DONALD G. AVERY WASHINGTON, D. C. 20006
JOHN A. LE SEUR

KELVIN J,. DOWD

ROBERT D, ROSENBERG

CHRISTCPHER A. MILLS

FRANK J. PERGOL1ZZI

ANDREW B. KOLESAR III

PATRICIA E KOLESAR

EDWARD J, '{CANDREW*

March 11, 1996

*ADMITTED "N PENNSYLVANIA ONLY

Sy

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C 20423

Re: Finance Dccket No. 32760, Unior Pacific Cor-
poration, et al. -- Control and Merger --

Southern Pacific Rail Corporation, et al.

Dear Mr. Secretary:

In acccrdance with the Board’s Decisior ¥:. 17 in the
captioned pruceeding, enclosed please find an orizinnl and five
(5) copies of a Certificate of Service which indicz:cs that
service of a list of all numbered pleadings and discovery
requests which have been filed or served by the Western Coal
Traffic League was s2rved upon all parties of record identified
in Decision No. 17.

An extra copy of this letter aad Certificace of Service
is enclosed. Kindly indica*te receipt and filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

: ¥ 1 C. Michael Loftus

MAR 1 2 199 AnLix:;ﬁ;ney for the Western Coal Traffic
Bt B 5 0N

_Enclosgrg»hﬂ




CERTIPICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Union Pacific Corporation, et al. --

the undersigned attorney hereby certifies that on the 11th day of

March, 1996, a list of all numbered pleadings and discovery

requests which were filed or served on behalf of the Western Coal

Traffic League was served via first class mail, postage prepaid,

upon all parties of record identified in Decision No. 17.

@ta/’aal ¢ Hpbooar

Patricia E. Kolesar
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Count 2)
= _OVER & LOFTUS

ATTORNEYS AT LAW
WILLIAM L.>Swuves
~. MICHAEL LOPTUS 1224 SEVENTEENTH STREET, N. W.
DONALD G. AVERY WASHINOTON, D. C. 2000€
JOHN H. LE SEUR
KELVIN J. DOWD
ROBERT D. ROSENBERC
CHRISTOPHER A. MILLS
FRANK J. PERGOLIZZ]
ANDF IW B, KNLESAR 111
PATR.CIA E. RULESAR
EDWARD J, MCANDREW”

March 11, 1996

* ADMITTED IN FENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Verncn A. Williams

Secretary

Surface Transportation Bcard

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Southern Pacific Rail Corporation, et al.

Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in the
capticred proceeding, enclosed please find an o..3inal and five
(5) copies of a Certificate of Service which indicates that
service of a list of all numbered pleadings and discovery
request:s which have been filed or served by City Utilities of
Springfield, Misscuri was served upon all parties of record
identified in Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

hn H. LeSeur
Attorney for City Utilities of
Springfield, Missouri




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket Nc. 327€v, i ifi i

’

the undersigned attorney hercby certifies that on the 11th day of

March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of City Utilities
of Springfield, Missouri was served via first class mail, postage

prepaid, upon all parties of record identified in Deciesion No.

%CM

Patricia E. Kolzsar

17.
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Page c;:unt 3

D_LM-“ g#)(‘ﬂ International Paper - 7

BEFUKE THE
SURFACE TRANSPORTATION BOARD

Finance Docket No. 32760 .
o wmntcm 5/

’C/

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY <./ /1 (12
AND MISSOURI PACIFIC PAILROAD COMPANY
-- CONTROL MERGER --
SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND
RIO GRANDE WESTERN RAILROAD COMPANY

INTERNATIONAL PAPER COMPANY'S
LIST OF PLEADINGS FILED TQ NATE

Edward D. Greenberg

Andrew T. Goodson

GALLAND, KHARASCH, MORSE &
GARFINKLE, P.C.

1054 Thirty- First Street, NW.

Second Floor

Washington, D.C. 20007

(202) 342-5200

Attorneys for International Paper Company




As of February 26, 1996, International Paper Company has filed the following documents in the
Finance Docket 32760:

Locument Document = Date
Number Filed

International Paper Company's First Interrogatories and IP-1 12/26/95
Request for Documents to Burlington Northern Railroad
Company

International Paper Company's First Interrogatories and 12/26/95
Request for Documents to Applicants

International Paper Company's Second Interrogatories and 2/16/96
Request for Documents to Burlington Northern Railroad
Company

International Paper Company's Second Interrogatories and 2/20/96
Request for Documents to Applicants

International Paper Company's List of Pleadings Filed 2/28/96
to Date

International Paper Company's Objections to Applicants 3/5/96
First Set of Interrogatories and Requests for Production
of Documents

International Paper Company's List of Pleadings Filed 3/11/96
to Date

Pursuant to Decision No. 16 in Docket 32760, International Paper will provide a copy of any

pleading to any party of record upon request.

Edward D. Greenberg

Andrew T. Goodson

GALLAND, KHARASCH, MORSE &
GARFINKLE, P.C.

1054 Thirty- First Street, N.W.

Second Floor

Washingt« 1, D.C. 20007

(202) 342-5200

Artorneys for Intcrnational Paper Company




CERTIFICATE OF SERVICE

I hereby certify that on this 11th day of March, 1996, a copy of the foregoing International
Paper Company's List of Pleadings Filed was served, via first-class United States mail, postage
prepaid, upon all parties of record listed in Decision No. 15, served February 16, 1996 in Finance

Docket 32760.

Stephen D. Alfers

Alfers & Carver

730 17th Street, Suite 340
Denver, CO 80202

John D. Ballas

Agency Engineer

Industry Urban-Develop.
Agency

15651 East Stafford Street
P.O. Box 7089

City of Industry, CA 91744

Sue Ballenski

Physical Resources
P.O. Box 25127
Lakewood, CO 80225

Jane T. Feldman

Asst. Attorney General
State of Colorado

1525 Sherman Street, 5th Fl.
Denver, CO 80203

Kenton Forrest

Secretary

Intermountain Chapter

Natl Railway Historical Soc.
Box 480181 Terminal Annex
Denver, CO 80248

Susan B. Gerson

J. Michael Cavanaugh
Graham & James, LLP
2000 M Street, N.W.
Suite 700

Washington, D.C. 20036

Eric i4. Hocky

Gollatz, Griffin & Ewing

213 West Miner Street

P.O. Box 796

West Chester, PA 9381-0796

Russell S. Jones, III
Mountain Coal Company
555 17th Street, 22nd Floor
Denver, CO 80202

William R. Knight
Director-Fuel Services Dept.
Wisconsin Power & Light Co.
P.O. Box 192

222 W. Washington Avenue
Madison, W1 53701-0192

Dick Schiefelbein
7801 Woodharbor Drive
Fort Worth, TX 76179

Anne D. Smith
White & Case

1747 Pennsylvania Ave., N.W.

Washington, D.C. 20006

Richard H. Streeter

Bames & Thornburg

1401 Eye St., N.W., Suite 500
Washington, D.C. 20005

D.E. Thompson

General Chairman

Brotherhood of Locomotive
Engiueers

414 Missouri Boulevard

Scott City, MO 63780

J. Tucker
P.O. Box 25181
Arlington, VA 22202

Steve Tucker

President

Denver and Rio Grande
Western

Employees Labor Committee

2048 ) Road

Fruita, CO 81521

George T. Williamson
Managing Director

Port of Houston Authonity
P.O. Box 2562

111 E. Loop N.

Houston, TX 77029

Tami J. Yellico

Pueblo County Courthouse
215 West 10th Street
Pueblo, CO 81003
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JOHN H.LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERG

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI

ANDRFW B, KOLESAR 111

PATRICIA E. KOLESAR

EDWARD J. MCANDREW*

March 11, 1996

¢ ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honcrable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in the
captioned proceeding, enclosed please find =n original and five
(5) copies of a Certificate of Service which indicates that
service of a list of all numbered pleadings and discovery
requests which have been filed or served by Iexas Utilities
Electric Company was served upon all parties of record identified
in Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and fi’ ing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

g;_#{,?f;"-wqw : (:;
MAR 1 < 199

n H. LeSeur
=) Part of An Attorney for Texas Utilities
S IBUnle Qanare : Electric Company

o s+ A +o— e o

Enclosure




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in
Finance Docket No. 32760, Union Pacific Corporation, et al. -~-
the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
reques-s which were filed or served on behalf of Texas Utilities
Electric Company was served via first class mail, postage
prepaid, upon all parties of record identified in Decision No.
37

Patricia E. Kolesar







_.t.o Y, WoOoD & MASER, P.C.

ND COUNSELORS AT LAW
Suite 750
1100 New Yorx Avenue, N.W.
WasHinGTon, D.C. 20005-3934 ve Bcorian: (202) 371-0900

OFFICE: (202) 371-°500

March 11, 1996

Vi
Honorable Vemon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C.

Re: i
CMLM%MM&MM

Dear Secretary Williams:

Pursuant to Decision No. 17, enclosed for filing with the Board is an
original and five (5) copies of the Certificate of Service of The National
Incustrial Transportaticn League (“NITL’} :rtifying that a copy of an index
listing all numbered documents filed to dai: b+ the NITL has been mailed to all
additional parties of record in this proceeding.

‘l.lly submitted,

Nxchoxas . DiMichae

Frederic L. Wood

Attorneys for The National Industrial
Transportation Lzague

Enclosures
0124/480

e
—-m_-.——. — e -
(%

Office of nhe Sec. elary

Fart of
Public Record

; bAR 1 2 1585
!




NITL-6

Index of Documents Filed With the
Surface Transportation Board
By The National Industrial Transportation League
Finance Docket No. 32760

NITL-1 8/22/95 Request to be added to Service List

NITL-2 9/18/95 Comments of The National Industrial
Transportation League on Proposed
Procedural Schedule

NITL-3 9/21/95 Petition of The National Industrial
Transportation League to Reopen

NITL-4 2/26/96 Index of Documents Filed by The
NITL pursuant to Decision No. 16.

NITL-5 3/4/96 The National Industrial Transportation
League’s Objections to Applicants’
First Set of Interrogatories and
Requests for Production of Documents.




CERTIFICATE OF SERVICE

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing
INDEX OF DOCUMENTS FILED BY THE NATIONAL INDUSTRIAL TRANSPORTATION
LEAGUE has been served via first class mail, postage prepaid, on all additional
parties of record in this proceeding on the 11th day of March, 1996.

Elinor G. Brbwn
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JOHN H. LE SEUR
KELVIN J. DOWL
ROBERT D. ROSENBERG
CHRISTOPHER A. MILLS
FRANK J. PERGOLIZZI
ANDREW B. KOLESAR 111
PATRICIA E, KOLESAR
EDWARD J. MCANDREW*

March 11, 1996

* ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

Southern FPacific Rail Corporation, et al.
Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in the
captioned proceeding, enclosed please find an original and five
(5) copies of a lertificate of Service which indice«a-es that
service «f a list of all numbered pleadings and discovery
requests which have been filed or served by Colorad. Springs
Utilities was served upon all parties of record identified in
Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra copy and returning it to the bearer of tnis letter.

Thank you for your attention to this matter.

e Slindsat
C--‘_,\ pd 48y

-s O

MAR 1 2 199

- -

/

~ Par -4 H. LeSeur
| [:]ngyipk“". , Attorney for Colorado Springs
e T Utilities

Enclosure




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Union Pacific Corporation, et al. ~--
the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
recquests which were filed or served on behalf of Colorado Springs
Utilities was served via first class mail, postage prepaid, upon

all parties of record identified in Decision No. 17.

Patricia E. Kolesar
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e Count
jﬂﬂm 1] WVER & LOFTUS

ATTO LAW
WILLIAM L. s1ves ATTORNEYS AT
C. MICHAEL LOFTUS 1224 SEVENTEENTE STREET, N. W.

DONALD G. AVERY WASHINGTON, D. C. 20006
JOHN H.LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERG

CHRISTOPRER A. MILLS

FRANK J. PERGOLIZZI

ANDREW B, FOLESAR I[II

PATRICIA E. KOLESAR

EDWARD J. MCANLREW"*

March 11, 1996

* ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -~ Control and Merger --

Southern Pacific Rail Corpoxation, et al.
Dear Mr. Secretary:

In accordance with the Board’s LUscision No. 17 in the
captioned proceeding, enclosed please fir4 an original and five
(5) copies of a Certificate of Service wh.~1 indicates that
service of a list of all numbered pleadinys and discovery
requests which have been filed cr served by Peabody Holding
Company, Inc. was served upon all parties of record identified in
Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

Office ot the Sem ’: ﬁ ﬁ/ W

"‘4""‘?“'y
C. Michael Loftus
' MAR 1.2 1996, 4 An Attorney for Peabody Holding
{ ok Company, Inc.
| [ Pam af

Enclosure Nir Racaer




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in
Finance Docket No. 32760, Union Pacific Corporation, et al. --
- 1 i R-' 3 .
the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery

requests which were filed or served on behalf of Peabody Holding

Company, Inc. was served via first class mail, postage prepaid,

upon all parties of record identified in Decision No. 17.

“Virico§. HeCosan,

Patricia E. Kolesar
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ﬂe&. 1] =)oY

LJUNELAN, CLEARY, WOOD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW

Suite 750
1100 New Yorx Avenue, N.W. »

OFFiCE: (202) 371-9500 Wsiuaeron, D.C. 20008-3934 ie o&@f 02) 371-0900

March 11, 1996

Honorable Vemon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.-W.
Washington, D.C.

Re: Finance Docket No. 32760, Union Pacific Corp., et al.
Control & Merger, Southern Pacific Rail Corp., et al.

Dear Secretary Williams:

Pursuant to Decision No. 17, enclosed for filing with the Board is an
original and five (5) copies of the Certificate of Service of Cargill, Incorporated,
(“CARG”) certi.ying that a copy of an index listing ail nuai>ered documents filed
to date by Cargill has been mailed to all additional j.ari es of record in this
proceeding.

Respectfully submitted,

e

e e Y hn K. Maser III
;' o Attorney for Cargill, Incorporated

‘v

Enclosures MAR l 2 1996

1200/ ?O :




- CARG-3

Index of Documents Filed With the
Surface Transportation Board
By Cargill, Incorporated
Finance Docket No. 32760

CARG-1 1/11/96 Notice of Intent to Participate

CARG-2 2/26/96 Index of Documents filed by Cargill
Pursuant to Decision No. 16.




CERTIFICATE OF SERVICE

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing
INDEX OF DOCUMENTS FILED BY CARGILL, INCORPORATED. has been served via
first class mail, postage prepaid, on all additional parties of record in this
proceeding or the 11th day of March, 1996.

4 FSE " B SV

Elinor G. Brown
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jiie Count 3 |

- -woee—., .. .EARY, WOOD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW
Suire 750
1100 New York Avenue, N.W.
Wasingrow, D.C. 20005-3934 TeLecApiER: (202) 371-0900

OFFICE: (202) 371-9500

March 11, 1996

Vi
Honorable Vermnon A. Williams

Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C.

Re: Finance Docket No. 32760, Union Pacific Corp., et al.

Dear Secretary Williams:

Pursuant to Decision No. 17, enclosed for filing with the Board is an

original and five (5) copies of the Certificate of Service of The Dow Chemical
Comrany (“DOW?”) certifying that a copy ¢i an index listing all numbered
documents filed to date by Dow has been mailcd ' all additional parties of record

in this proceeding.

Rgcct/fully submitted,

e

T s ¢ //’/(/M

W hder el oo Nicholas J. DiMichael

,' MAR 1 2 1996 Jeffrey O. Moreno :

| - Attorneys for The Dow Chemical Company

r"’ il 8
Enclosures.- =" °~
1700/020 e,




Index of Documents Filed With the
Surface Transportation Board
By DOW Chemical Company

Finance Docket No. 32760

DOW-1 1/16/96 Notice of Intent to Participate.

DOW-2 1/26/96 First Set of Interrogatories and Request
for Production of Documents of the
Dow Chemical Company to Applicants

2/26/96 Index of Documents filed by DOW
pursuant to Decision No. 16.

3/4/96 The Dow Chemical Company’s
Objections to Applicants’ First Set of
Interrogatories and Requests for
Production of Documents.

3/5/96 Notice to the Surface Transportation
Board correcting number used on
DOW-4.




CERTIFICATE OF SERVICE

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing
INDEX OF DOCUMENTS FILED BY THE DOW CHEMICAL COMPANY has been

served via first class mail, postage prepaid, on all additional parties of record in
this proceeding on the 11th day of March, 1996.

nr ¥ B

Elinor G. Brown
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ll\nh“l-\-- "’{037
: ~ - LEARY, WooD & MASER, P.C.

ATTORNEYS AND COUNSELORS AT LAW
Suire 750
1100 New York Avenue, N.W.

OFFicE: (202) 371-9500 WasHincTon, D.C. 20005-3934 TeLecopier. (202) 371-0900

March 11, 1996

Via Hand Deli
Honorable Vernon A. Williams
Secretary

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, D.C.

Re: Finance Docket No. 32760, Union Pacific Corp., et al.

Dear Secretary Willians:

Pursuant to Decision No. 17, enclosed for filing with the Board is an
original and five (5) copies of the Certificate of Service of Kennecott Utah
Copper Corporation and Kennecott Energy Company “KENN”) certifying that a
copy of an index listing all numbered documents filsd :0 date by Kennecott has
been mailed to all additional parties of record in this p.:ceeding.

Respectfully submitted,

John K. Maser 111

Jeffrey O. Moreno

Attorneys for Kennecott Utah Copper
Corporation and Kennecott Energy
Company

En(tﬂ-zfzi}és o
3760/020




KENN-7

Index of Documents Filed With the
Surface Transportation Board
By Kennecott Utah Copper Corporation and
Kennecott Energy Company
Finance Docket No. 32760

Document No.  Date Filed Description
KENN-1 12/4/95 Notice of Intent to Participate

KENN-2 1/16/96 First Set of Interrogatories and
Requests for Production of Documents
of Kennecott Utah Copper Corporation
and Kennecott Energy Company to
Applicants.

1/29/96 First Set of Interrogatories and Request
for Production of Documents of
Kennecott Utah Copper Corporation
and Kennecott Energy Company to
Burlington Northern Railroad
Company and the Atchison,Topeka and
Santa Fe Railway Company.

2/26/96 Index of Documents filed by Kennecott
pursuant to Decision No. 16.

3/4/96 Kenneccott Utah Copper Corporation’s
and Kennecott Energy Company’s
Objections to Applicants’ First Set of
Interrogatories and Requests for
Production of Documents.

Notice to the Surface Transportation
Noard correcting number used on
Kennecott-5.




CERTYFICATE OF SERVICE

I hereby certify that, pursuant to Decision No. 17, a copy of the foregoing
INDEX OF DOCUMENTS FILED BY KENNCOTT UTAH COPPER CORPORATION AND
KENNECOTT ENERGY COMPANY has been served via first class mail, postage
prepaid, on all additional parties of record in this proceeding on the 11th day of
March, 1996.

Ll N Beoiir

Elinor G. Brown
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WILLIAR & s s sm g pebosadbeaes
C. MICHAEL LOFTUS i¢¥es SEVENTEENTH STREET, N. W.
DONALD G. AVERY WASHINGTON, D. C. 20006
JOHN H.LE SEUR

KELVIN J. DOWD

ROBERT D. ROSENBERCG

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI

ANDREW B. KOLESAR 111

PATRICIA E. KOLESAR

EDWA.iD J, MCANDREW*

March 11, 1996

* ADMITTRD IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 327€0, Union Pacific Coz-
poration, et al. -- Control and Merger --
acific Rai i

Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in che
captioned procez2ding, enclosed please find an or.y'nal and five
(5) copies of a Certificate of Service which indic:ctes that
service of a list of all numbered pleadings and 3i.:covery
requests which have been filed or served by Wisconsin Public
Service Corporation was served upon all parties of record
identified in Decision No. 17.

An extra copy of this letter and Certifir ate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

2600
Kelvin J. Dowd

'?*35FﬁAﬁﬂu“_ An Attorney for VWisconsin Public
’ Service Corporation
[ MAR 12199

Enclosure -

! =~ i2

'
¢




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Union Pacific Corporation, et al. --
Contrxol and Merger -- Southern Pacific Rail Corporation, et al.,

the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of Wisconsin Public

Service Corporation was served via first class mail, postage

prepaid, upon all parties of record idantified in Decision No.

17.

lRtiicat . Motewar

Patricia E. Kolesar
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a qunt
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WILLIAM L.SLOVER o S
C. MICHARL. 109TUS 1224 SEVENTEENTH STREET, N. W.
DONALD G, AVERY WASHINGTON, D. C. 20006
JOHN H. LR SEUR

KELVIN J. DOWD

BOBERT D. ROSENBERG

CHRISTOPHER A. MILLS

FRANK J, PERC. JLIZZ1

ANDREW B, KOLESAR 111

PATRICIA E, XOLESAR

EDWARD J, MCANDREW*

March 11, 1996
* ADMITTED 18 PENNSYLVANIA ONL™

BY HAND DELIVERY

Honorable Vernon A. ¥illiams

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

ific Rail Corporation, et al.

Dear Mr. Secretary:

In accordance with the Board’s Decision No. 17 in the
captioned proceeding, encloseid plerse find an original and five
(5) copies of a Certificate of service which indicates that
service of a list of all numbered i leadings and discovery
requests which have been filed or served by Lower Colorado River
Authority and the City of Austin, Texas was served upon all
parties of record identified in Decision No. 17.

An extra copy of this let .er and Certificate of Service
is enclosed. Kindly indicate recelpt and filing by time-stamping

this extra copy and returning it to the bearer of this letter.
Thank you for your attention to this matter.

Sincerely,

el s

C. Michael Loftus
An Attorney for Lower Colorado River
Authority and the City of Austin,
Texas




ERTIFICA F

In accordance with the Board’s Decision No. 17 in
Finance Docket No. 32760, Qg1gg~2§gi§ig_§g;pg;§;ignh_g; al, --
the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of Lower Colorado
River Authority and the City of Austin, Texas was served via

first class mail, postage prepaid, upon all parties of record

identified in Decision No. 17.

Patricia E. Kolesar
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WILLIAM L. sLuvEx » . - g

C. MICHAEL LOPTUS 1224 SEVENTEENTH 3TREET, N. W.
DONALD G. AVERY WASHINGTON, D. C. 20008
JOHN H. LE SEUR

KELVIN J. DOWD

ROBERYT D. ROSENBERG

CHRISTOPHER A. MILLS

FRANK J. PERGOLIZZI

ANDREW B. KOLESAR III

PATRICIA E. KOLESAR

EDWARD J, MCANDREW*

March 11, 1996

*ADMITTED IN PENNSYLVANIA ONLY

BY HAND DELIVERY

Honorable Vernon A. Williems

Secretary

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --
i e

Southern Pacific Rail Corporation, et al.
Dear Mr. Secretary:

In accordance with the Bcard’s Decision No. 17 in the
captioned proceeding, enclosed pleasc “ind an original and five
(5) copies of a Certificate of Service =hich indicates that
service of a list of all numbered pleaxdiags ard discovery
requests which have been filed or served by Commonwealth Edison
Company was served upon all parties of record identified in
Decision No. 17.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt ard filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

ENTERER S
d e § e | '

188 71 the \\"_';___“QW

MAR 12 199

/
Christophe . Mills
An Attorney for Commonwealth Edison
Company

M AT S |
AL Dammpel
S ——— 5

Enclosure

- — |




CERTIPICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in
Finance Docket No. 32760, Union Pacific Corporation, et al. --
-- P i £1 i i i
the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery

requests which were filed or served on behalf of Commonwealth

Edison Company was served via first class mail, postage prepaid,

upon all parties of record identified in Decision No. 17.

Bion £ R

Patricia E. Kolesar
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-1\ #;’ Q—Q- VER & LorTus

ATTORNEYS AT LAW
WILLIAM L.SLOVER
C. MICHAEL LOPTUS 1224 SEVENTEENTH STREET, N. w.

DONALD G. AVERY WASHINGTON, D. C. 20008
JOHN H. LE SEUR
KELVIN J, DOWD
ROBERT D. ROSENBERG
CHRISTOPHER A, XILLS
FRANK J. PERGOLIZZ!
ANDREW B. KOLESAR II1
PATRICIA E. KOLESAR
EDWARD J. MCANDREW*

March 11, 1996

* ADMITTED IN PENNSYLVANIA GNLY

BY HAND DELIVERY

Honorzhle Vernon A. Williams

Secretayy

Surface Transportation Board

Case Control Branch

12th Street & Constitution Avenue, N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, Union Pacific Cor-
poration, et al. -- Control and Merger --

ion, et al.

Dear Mr. Secretary:

In accordance with the Board’s Deci:ion No. 17 in the
captioned proceeding, enclosed please find ~n original and five
(5) copies of a Certifi 1ndicates that

States Utilities Compa
identified in Decision No.

An extra copy of this letter and Certificate of Service
is enclosed. Kindly indicate receipt and filing by time-stamping
this extra copy and returning it to the bearer of this letter.

Thank you for your attention to this matter.

Sincerely,

i %

MAR 12 1996 Chrisfophe? A. Mills
o | An Attorney for Entergy Services,
Inc., and its affiliates Arkansas
Power & Light Company and Gulf States
Utilities Company

Enclosure




CERTIFICATE OF SERVICE

In accordance with the Board’s Decision No. 17 in

Finance Docket No. 32760, Union Pacific Corporacion, et al. --

-

.

the undersigned attorney hereby certifies that on the 11th day of
March, 1996, a list of all numbered pleadings and discovery
requests which were filed or served on behalf of Entergy
Services, Inc., and its affiliates Arkansas Power & Light Company
and Gulf States Utilities Company was served via first class
mail, postage prepaid, upon all parties of reccrd identified in

Decision No. 17.

Tdteic C Miteany,

Patricia E. Kolesar
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MAR 1 11555 MAYER, BROWN & PLATT

2000 PENNSYLVANIA AVENUE, N.W.
202-463-2000
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i - 202-861-0473
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LOS ANCELES

NEW YORK

MEXICO CITY CORRESPONUENT
JAUREGUI, NAVARETTE, NADER Y ROJAS

March 7, 1996
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The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

888 First Street, N.E.

Washington, D.C. 20426

—

%

/

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control and Merger --
S ern 1fip O rati .

Dear Judge Nelson:

In its Second Discovery Requests directed to Burlington
Northern Railroad Company and The Atchis--, Topeka and Santa Fe
Railway Company ("BN/Santa Fe"), Kansas 1.y Southern sought the
production of information and documents relating +o5 studies
conducted in 1990 and 1991 by McKinsey & Company for Santa Fe or
its then parent, Santa Fe Pacific Corporation. For the reasons
outlined below, BN/Santa Fe objected to the production of this
material. Kansas City Southern ("KCS") has moved to compel the
production of these materials or, in the alternative, seek
issuance of a subpoena directing McKinsey Company to produce
them. These matters will be considered at tomorrow’s Discovery
Conference.

The materials at issue are documents and information
produced in the course of strategic deliberations undertaken by
Santa Fe over six years ago. Any such documents related to this
work that might still exist are too remote to be of relevance to
this proceeding and are unlikely to lead to any admissible
evidence.

In raising this issue, Kansas City Southern seeks to
relitigate an issue that you have already decided. In December,
you rejected KCS’s motion to compel the Applicants in this
proceeding to produce strategic and competitive analyses of
another merger — in that case the BN/Santa Fe merger. Although

#y




In addition, XCS’s requests were very broad and would impose
an unduly burdensome obligation on BN/Santa Fe, which is not a

Primary applicant in this Proceeding.l/ As reflected in
Mr. Ice’s deposition testimony, McKinsey & Company undertook a
number of Projects for Santa Fe that looked at the restructuring

of railroads in the West, and, according to Mr. Ice, McKinsey
looked at "just about eévery combination youy could think ofw
involving railroads in the West. Deposition Transcript of Carl
R. Ice, February 14, 1996, at pp. 134-35 (attached as Exhibit ().
Mr. Ice also testified that the McKinsey work Product "wasg more
like slides, " rather than written reports. Ice Trauscript at
pPage 135, line 22 & 23. KCS's requests seek information and
documents on all of these studies without providing anv basisg
whatsoever ag to how, i + any of the informationa or
document g would be relevant to this Proceeding. Accordingly, KCs
has asked BN/Santa Fe to undertake an extensive search of its
files to 1o i i and documents
without providing j i iti

burden on BN/Santa

1/ KCS has itself refused to produce its "business pPlans or
strategic plans, " objecting, in pertinent Part, that the request

for such materials is "overbroad and unduly burde Some in that it
seeks information that is neither relevant to this Rroceeding nor
reasonably calculated to lead to the discovery of ad issible

evidence." Kansas City Southern Railyay Com
Applicantsg’ First Set oOf Interrogatories And

Production of Documents, at P 20 (responding to Request No. 27)
(attached ag Exhibit p) .




inherently Sensitive,
the requesting party’s
information.

McKinsey & Company undertook a
that looked at the re

accordi

Ice Transcript at

¥ requests seek information and

on all of these studies without Providing any basis
as to how, i information or

whatsoever
Accordingly, KC

documents

Providing any
burden on BN/Santa Fe.

Produce itsg "business Plans or
" objecting, in pertinent pPart, that the r2quest
erials is "overbroad and unduly burdensome in that it
. 3 . : : _

seeks information Rroceeding no:
r bl i '.

evidence . ®
Applicants’

(




The Honorable Jerome Nelson
March 7, 199¢. .

Page 4

Accordingly, KCS’s motion to compel and its motion for a
subpoena should be denie

Sincerely,

il g e

Erika

€c: Richard E. Weicher
Restricted Service List




1
UNITED STATES OF AMERICA  CXhibit 2

.INTERSTATE COMMERCE COMMISSTON

+ + + 4+

DISCOVERY CONFERENCE

IN THE MATTER OF:

UNION PACIFIC CORPORATION, gk
UNION PACIFIC RAILROAD CONMPANY,
and MISSQURI PACIFIC RAILROAD : Finance Docket
COMPANY No. 32760

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION :
COMPANY, ST. LOUIS, SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY.

Wednesday, December 20, 1995

Federal Energy Regulatory
Commission

Hearing Room 3

Second Floor

888 First Street, N.F.

Washington, D.cC.

The above-entitled matter came on for
hearing, pursuant to notice, at 9:00 a.m.

BEFORE:

THE HONORABLE JEROME NELSON
Administrative Law Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHOOE ISLAND AVENUE, N.W.
WASHINGTON. 0.C. 20008




200

"It seems to me a whole collateral inquiry into some

other proposal that failed, and I'm just not going to

get us down that one. Now as to (¢), you want to use
this case, Mr. Lubel, to find out everything the
applicants had to say in the other merger?

" _MR. LUBEL: No, no. We'’'re saying that if
these applicants have studies or analysis of the
competitive impact of the Burlington Northern/Santa Fe
merger, we think that’s fair game under the statements
from the Commission that I mentioned at the beginning
of this.

JUDGE NELSON: I'm going to deny that
one. Too far afield. 14(a), seems to me, right in
the ballpark, and we’'re back to the question of the
privilege. 1Is there a questioh here?

MR. MILLS: May I inquire about 14 (a)?

JUDGE NELSON: Haven'’'t ruled oh 14 (a) .

MR. MILLS: Oh, you haven’t?

JUDGE NELSON: No, sir. Doesn’t 14(a) get
you in the same privilege question that we discussed
before?

MR. ROACH: I think 14(a) is just the
U.P.-S.P. merger, and as to that, I think we discussed
it in connection with 4(a).

JUDGE NELSON: Let me see if I understand
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHOOE ISLAND AVENUE, N W.
(202) 2344433 WASHINGTON. 0.C. 20005
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INTERSTATE COMMERCE COMMISSION : >
Lo
_ DECISION J SERVICE DATEj ‘.
Pinance Docket Ho. 30,0001/ APR 27 981
UNION PACIPIC CORPORATION AND UNION PACIFIC RAILROAD COMPANY
- CONTROL - MISSOURI PACIFIC CORPORATION AND MISSOURI
PACIFIC RAILROAD COMPANY - .
DECISION ON DISCOVERY APPEALS

Decided:  April 22, 1981

On March 10, 1981, Southern Pacific Transportation
Company and its affiliate St. Louis Southwestern Railway
Company (colliectively SPT) filed interlocutory appeals to
four rulings «f Administrative Law Judge Paul Cross denying
various SPT discovery requests. Applicants (collectively
UP) replied cn March 12, 1981. Our Jurisdiction to hear
this appeal was established in the decision served
October 15, 1980 in this proceeding.

SPT has appealed the following four specific rulings
inade on March 3, 1981:

----. (1) denial of SPT's oral motion to ‘compel.production of
pre-1979 documents, pertaining to internal discussions or
analyses of,the .possibility or desirability of a Union
Pacific/Missouri Pacific consolidation;

(2) denial of SPT's oral motion<to scompel /production: of
certain studies prepared prior to consideration of: the Union
Pacific/Missouri Pacific consolidations by the Union Pacific
board of directors;

(3) denial of SPT's Motion to Compel Answers to
Interrogatories and Production of Documents (SPT-19) dated
February 2, 1981; and

(4) denidl of SPT's Motion to Compel Production ol
Re«sluested Data and Documents (SPT-20) dated February 6,
1981.

We will address each request in turn.

Oral Motion to Compel Production
of pre-1979 Documents

By oral motion on March 3, 1981, SPT‘sought production
of internal discussions or analyses by Union Pacific starf

l/ FEmbraces F.D. No. 30,000 (Sub-Nos. 1-10, 14-17) and
Hosn. MC-K-14448 and MC-F-14449, 2

-
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20 the possibility or desirability of a Union Pacific/
Nl::ourl Pacific consolidation. The Judge denied the
o one.

SPT based its request on the alleged representation of
applicants' counsel that 30 such discussions had taken place
erior to vanuary 1, 1979.%/ 1In reliance upon this
representation SPT states that it restricted the scope of
Lts idiscovery tc the time period after January 1, 1979.

A Yoon c¢ross examination of Mr. William S. Cook on
Mirch 3, 1981, 1t was discovered that, while discussions of
the present proposal of consolidation of Union Pacfic and
Missouri Pacific had commenced in 1979, the possibility of
such a consolidation had been considered much earlier. On
At least two prior occasions Missouri Pacific had approached
Union Pacfic on the possibility of a merger and Union
Pacific had concluded that it was not the right time to
pursue such a consolidation.’/

Upon learning of these pre-1979 contacts, counsel for
SPT moved for production of documents related to concidera-
tion of the earlier proposals. SPT now argues that it was
impcoper Cor the Judge to ceny its motion.

Applicants argue in reply that the earlier considera~
tion of possible mergers is irrelevant to consideration of
the proposed transaction which was not negotiated until late
1979. PMoreover, applicants find "specious” SPT's allegation
that it was misled by the representationnthlt no negotia-
tions occurred prior to January 1, 1979.°/ Applicants
alliege that all railroads have studied restructuring possi-
bilities in recent years, especially after the Railroad
Revitalization and Regulatory Reform Act of 1976 (the 4R
Act).

ter dated October 2, 1980, counsel for applicants

The tia: period governing all searches and production
ALl he Jarvapy 1, 1379, to ... date .... In this
ceunect! n, asnlicants aow state ... that no discussions -
cllier 1. twe ns oficers ol the applicants or among officers
f uny ‘rdiviinal applicant - pertalning to the transactionn
that are tae subject of the abcove proceedings occurred prior
to January 1, 1979.

3/ Transeript p. 267-269.

?/ Applizants cl%e (hs language c{ the letter of October 2,
T98C stating that there were a0 internal discussions prior
to January i, 1%79, "wertainling to the transaztions that are
Lhe gurnject o7 these proceedings.”
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Discussion of possibple consolidation of Union Pacirie
“4nd Missour!i Pacific Prior to 1979 technically may not
pertain to the development of the specific consolidation
oroposal before us. .
with the same
the actual con

may very well
relevant to the
1rnterest in ¢t
expected bene

For this reason we believe SPT's oral motion to compel
production of pre~1979 documents pertaining to internal
the possibility op desirabllity
Pacific consolidation should
11 grant the appeal, but limi¢
terial to the time period after January
Material prior to ;hi: time 1s too remote to b,
relevant in this proceeding.’/

Oral Motion to Compel

Production of Certain Studies
S-————==——_=crrain Studies

The testimony of Mr. Cook also revealed the existence
of .certain studies on:pocentxal-consolidationa Prepared by
Union .Pacifie prior to consideration of -the consolidations
by 1ts board of directors. SPT argues that such Studies are
relevant to the development of the
should be produced.

The Judge denied SPT's motion.

For the reasons discussed above regarding: production ar
pre-1979 documents, we .believe the portions of the post
January 1, 1976 studies Specifically dealing with
Missiouri Pacific should be made available to SPT.7/ e

E/ In addition, materials prepared before 1976 would not
reflect the effectiveness of the 4R Act. See also
transcript page 273.

E/ Transcript p. 315-316 and 848-849,

7/ The interlocutory appeal did not request matorial for
other than Missouri Pacific.
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agree with applicants that material not pelated specifically
to Hissouri Pacific may be sensitive and need not be
revealed in this proceeding.

SPT's wotion chould have been granted to the extent
described above. SPT's appeal is granted.

Motion to Compel Production of

Requested Data and Documents gsrruzoz

SPT-20 was filed-on Pebruary 6, 1981. In this motion,
Sl sought orders compelling applizants to respond to, and
- t0 produce, the documents requested in several outstanding
discovery ceqiests. Some of the items remained in dispute
At the commencement of hearings on March 3, 1981, when the .
Judge denied the motion. We will address each item ralsed
in SPT's appeal. .

SPT Pirst Set of Interrogatories, Requests 12 and
13: 27 These cequests deal with naceriif submitted to or
used in any presentation made tc the various boards of
Alrectors of applicants. Applicants allege in their reply
that they have produced all materials covered by these
requests. Accordingly, SPT's appeal with regard to these
requests is moot.

SPT Request for Drafts of Verified Statements: By
letter dated January 27, 1981, counsel for SPT requested a
copy of tne initial drafts of each verified statement for
each witness sponsored by applicants, since all of the
applicants' top officers and policy witnesses have ne
undeclying work papers supporting their testimony. In this
context, SPT alleges, the drafts are 8ecesstry for adequate
cross examinaticn of these witnesses._/'

In reply 2pplicants cite the decision in this
proceeding seived Deceaber 10, 1980,1in which draft verified
staterments were denied the Missouri-Kansas-Texas Railroad
Compeny, <nd %he de:ision in Pinance Docket No. 28799

tlub-Ne. 1), Jr. Lou:s Southwestern Railway Company -
Furchase (Pocrtion) (not printed) 0ctober ¥§, Is7§; barring

discovery uf draft verified statements.

a/ "l2. Tdenc!.fy ané oroduce all documents submi“ted to the
Coard of Diractors of each applicant herein referring cr
relating tc the Lranszc-.ion proposed herein.”

"13. Idertify and vroduce ali documents used in
cunnection with any presentation made to the Eoard of
Jirectors of =ach applicant herein soncerning the prooused
rransaction.” .

9. 1 the requast is denied SPT seeks, "at the very least,”
Zha® the Ju:uge sondéuc® #n in camera inspection tc determine

wnethe~ tihe dox®ts snould be srotected. The request for in

camera inspection will fe discussed iafra.




Pinznce Docket No. 30,000

Draft verified Statements, whether written' originally
by the witnesses or by an attorney, are refined and focuseq
by the interaction »f the witness and the attorney. As such
the «dralfts are indlcative of the process followed by the
attorney in preparation for litigation and deserve
protection under the work product doctrine. See United
States v. Nobles, 422 U.S. 225, 238-39 (1975), and Hickian
v. Tizlor, 329 U.s. 495, 510-11 (1947).

: Horeover, the absence of work papers and unavailability
of draft verified statements do not preclude SPT's cross
examination of each witness based upon the submitted
itatements.

The Judge did not abuse his discretion in denying the
motion, and SPT's appeal seeking draft verified Statements
%1ll be denied.

SPT's Ninth Set of Discovery R uests, Pebruary 2
1981: 8 Nin et o scovery Requests is set forth in
Appendix A. It calls for production of all correspondence
and other materials exchanged between and among the top
executive officers within each of the three carrier
applicants and their respective parent organizations
soncerning the proposed transactions. SPT states in its
appeal that the purpose of these discovery requests was t¢
obtain any documents or correspondence sent tc or received
by these executives. SPT cites the lack of any work papars
Jdescribing the evolution of the verified statements of
applicants' executives as Justifying the need for discovery
of these items. SPT alleges that compliance witn its
request would require a search only of the files of seven
top exccutives of applicants.

In reply applicants offer the following points. Pirst,
the requests are extremely broad. Second, SPT has allegedly
already discovered against applicants with regard to Union
Pacific's propoafs acquisitions of both Missouri Pacific and
Western Pacific.iV/ Third, applicants allege that
compliance with 3PT's request would require a search of the
1les of 48 executives, including all the vice-presidents
set forth in the request.

They verified statements with which SPT is conceried
were filed along with the primary applicasions in these

10/ Requests 15 and 16 of SPT's First Set of Discovery
Rcquests called for "all documents which refer or relate to
the possible acquisition or control of MP (and WP) by UP op
merger or consolidation of UP and MP (or WP)." See alsc
Requests 12 and 13 (documents used in connection with
presentation to applicants' Boards of Directors regarding
the transactions) and Request 21 (documents generated by UF
in connection with 1its review of the business or property of
MP and WP) in SPT's First Set of Interrogatories and
Requests for Production.
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prescend lnggs on Geptember 15, 1980. The statements have bLeen
avallable to SPT for 6 months. Additionally, SPT has
discovered numerous documents related to consideration of
the proposed consolidatic,. by applicants' witnesses pursuant
to (ts other discovery requests. While applicants did not
keep Ciles by individual witnesses, they did categorize
working papers and material by subject matter and an
extensive index in this form was made available to SPT.E/

We do not helieve further discovery is necessary to
allow SPT to cross exaaine applicants' witnesses
etlfectively. The Judge was within his discretion to deny
the motion and the appeal will be denied.

Motion to Compel Answers to Interrogatcries and

the Production of Documents (SPT-19)

SPT-19 was filed on Fedbruary 2, 198l1. In its motion
SPT sought orders compelling production of a number of
disputed documents as well as answers to described
tuterrogatories. The motion was denied by the Judge on
March 3, 1981. We will address each item raised in SPT's
appeal.

Specific Documents: Since the time SPT-19 was filed
applicants have procuced 2 number of documents to SPT.
There remain 58 documents which have not been-produced.if/

In denying SPT's motion to producé these documents, the
Judge cited the reasggins set forth by applicants in their
reply to the motion.>/

Applicants rely on three grounds to justify thelr
withiolding of the rema2ining documents: (1) attorney-client
privilege, (2) the work product doctrine, and (3)
cor.f’ldenttality.

The Jisputed documents include 44 for which the
attorney ~lient privelege is invoked to preclude

il/ Transcript, January 6 1981, page 124-25.

12, =n. a . svpents are described by a2ffidavits of counsel
which are Aztachments 7, 3 and H to UP-42, applicants' cepl,
to SPT-19. Sixty-two documents are described. Three were
ordered procduced by the Judge on March 3, 1981 (F-16 and 34,
and G-2) and one (F-53) has since Seen voluntarily produced
hy applicants. See UP-57, Applicants' Reply to
Interlocutory Appeal, at page 22, footnote 4. Document G-2
was ordered produced ty the Judge after counsel for MP
volunteered to meke 1t availaole. See Transcript page 230.

i weynnaript page t71. '
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discovery,l4, The work product doctrine is invoked to
protect 'wﬁocment:, 32 of ¥hich are also included under
.15/ The wo rine

llenF'privilegc

8 documents. / cants sontinue

‘lncuments beayse of. thelr confidentia

these, nine wpe commercially sensitive

re:late to confidential seltlement neg

(1) The Attornex-Client Privugge.
The

rehend Privileged
Supreme Court in
Up john, Supra, exists to
protect not only to those
who can act on it,
lawyer to enable h
L.-Fd. 24. at 592,

SPT argues that the attorney client privilege does not
Apply to a law is Fesponsibilities ag

L T Fe1-11, 184, 15, 17-21, 30-33, 35-a¢ and
~52; G-1; and H-1-3.

15/ Documents F-1-11, 14, 15, 17-21, 30-33, 35, #8-52; ¢-1;
and H-2-4.

18/ Documents P-12, 13 ang 25~29.

17/ Docments p-22-28, 52, 54 and 55;-and H-5.

407  Deesussnts F-22-28, and 52; and H-5.

”;2/ Documents F-54, 55.

ﬁ/ See General Rules of Practice, 346 I.c.cC. 603 (1974).
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: We (ind this argument unconvincing. The arfidavits
vroduced by applicants Cescribe in detail tne nature of the
‘19cuwents involved. It appears unmistakeable that they
relate to the preparation, filing and prosecution of the
“bplleation 1n thig proceeding. The factuul mﬁnn of some
Mecuments does nothing to allect the privilege.%/

The Judge did not abuse his discretion in denying
discovery of those items allegedly protected by the attorney
client privilege,

(2) The work Product Doctrine.
\“

The work product doctrine is a long recognized sule
protecting work done in anticipation of litl?ation.z / The
docirine is presently codified in Rule 26(b)(3) of THe
Pedersl Rules of Civil Procedure, which allows a qualified
protection to ocuments
litigation or for crial by or
that other party's representative (including his attorney,
consultant, surety, indemnitor, insurer or agent) ., , , .n
Such documents are discoverable only upon a showing that the
party seeking discovery has substantial need of the
nzterials in the preparation of his case and that he 1a
unable without undue hardship to obtain the substantial
equivalent of the materials by other means. Mental
impressions, conclusions, opinion, or legal theories of "ap
attorney or other represenftative of a party concerning the
litigation" are not to be disclosed.

SPT argues that our rules do not Specifically apply the
work product doctrine to Commission prcceedings. Horeover,
it argues, application of the work prod e in
administrative pro
in all workpapers
shielded from disc

We disagree. - While cur rules do not Specifically adopt
the work product doctrine, 55 has been pPreviously applied 1in
administrative proceedings.___/ We are Specifically chargea

—— — v —— — . —-———

2l See Uujohn, sSupra, a: 592 where the Supreme Court cites

ABA Cide of Profcss loral Responsibility, Ethical
Consideration 4§ - 1.

2%/ Hickman v. Taglor, 329 U.S. 495 (1947).

23/ see MNatta v. Hogan, 392 P.2d 686, 693 (10th Cir. 1968)
{patent Intocferencs proceedings); Qg&%, ﬂ%‘_&_
(aminissrative s npnona); and Pinance ¢ket No. 30,000,
Jnion lacific Corn. . C.ntroi (cdecision served December 10,
19897
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with conforming our rules and procedures as nearly as
possible to those in use in the coucts of the linited Stat.g
General Rules of Practice, 346 i.C.C. 603, G19 (197h). =~ °»

1ere 1S no rcason the work product Jocteline :houn ld nog
apply to Commission proceedings, and we see uo necd tor the:
dire consequences predicted by SPT to flow from its
épplication. FHowever, following the 3upreme Court's exanyle
in Upjohn, 66 L.Ed. at 591, we will not "lay :lown a Sroad
rule or series of rules to govern all conceivahle futuce
‘uestions”™ in the area of privilege. The work nenduct
doctine can be applied on a case by case Lasis in Commiss Lo
proceedings. :

The documents withheld by applicants pursuant %, the
work product doctrine appear properly withheld. One
document (F-47) refects the legal opinions of applicants’
counsel. The remaining documents are summaries of specifsc
shippers' volumes which do not appear necessary to SPT's
case in light of the voluminous materials otherwise HEOV de:!
regarding traffic.

The Judge did not abuse his discretion regarding iho:; ;
itenms protected by the work product +octetne.

(3) Confidentiality.

Confidential business information s not Jdiscuverall..
unless the relevancy of the information is suf'ficlent to
outweigh its commercial sensitivity.. Confidential husinecss
matters are similar to trade secrets and the courts arce
loath to order their disclosure absent a clear showii,_ ot
iamediate need for the information requested, Duplan Cor:
v. Derring Millikin, Inc., 397 P. Supp. 1146, TT§5‘137§TE.
1975). e Duplan court went on to say "[olnce the [traus
secrets] privilege 1is asserted . . . the party seeking
discovery must make a clear showing that the docunents are
relevant to the issues involved in the litigation. 3In
doubtful situations production will not be ordared." 397
F. Supp. at 1185, emphasis in original.

SPT in 1its appeal does not address the spesilie
relevance of the confidential documents withheld. TLne=.d
it argues that applicants should have the burden of Shawdy
the need rosuprotecclon of the docuwents undar 49y C.F.2.
1100:55(c).__/ =

24, spr seems to argue that Requests 12 and 13 and ..y -2

of' its Pirst Set of Interrogatories require praduct:.-.
These items seem unrelated to confidentialit, . e .::,13 12
and 13 are discussed, supra.
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We disagree. T™he detemination of whether or pot to
allow or require discov ial ulr
a‘UNIEﬁctsg of laterest. While SPT's discovery of tne 2
wwnmm
tactical or commercial sensc, f{t does not appeur necessa
i TIghtof—the sRterTala atfmdy sals geatiasteto sPToss,

Confidential material related to settloms-t
negotiations clearly should not ve discoverahle irn order to
encourage private sett See Reichenhach
v. Zmith, 528 F. 24. 1072 (5th Cir. 1976). ks

The Judge did nct abuse his discretion in denyin: tie
motlon regacrding coalldenzial documents.

(4) In camera inspection.

SPT has requested generally that all documents withheld
by applicants be subject to an in camera inspectica tc
determine whether applicant's characterization of the
docunents is correct and whether the documents shoull be
protected. VWhile in camera inspection 1s occasionally »
useful tool, we do not believe it is necessary for turvse
documents. Applicants have provided a sworn desceription i
each withheld cocument and voth parties have thoroughly
argued the issues related to their discovery in moilions,
appeals and replies. Thi:r s sufficient inforuation io
determine the discoverability of the disputed documents

without an in camera inspection. See Dura Corporation v.
Milwaukee Hydraulic Products, Inc., 37TI\TD':%T6‘(T§:5),
“creover, an inspection places an additional burden
upon the Commission's resources in this procec.ling whic: i.
not Justified by the circumstances. This proccedin: g
governed by the strict time limits of 4Y U.S.c. 1134y;
additional adJjudicative burdens, which may alt'ect the

schedule of hearings, will not be placed on Commissioun
rescurces without pgood cause.

In light of the material already discovecrarl in tuis
praceeding, the sworn description Ly applicantx of the
withheld documents, the discernable relation of the
documents to the various privileges claimed, and the
z.ternative sources for much of the protected informatfng,
(such as traffic studies), the Judge did not abuse his
digecretics anid the apreal is denied with respect $n Ll ¢
ti.e speciflc uocuments.

25, spT alleges trat an inconsistency exists regarding the
production of document G-2 and the withholding of other
documents. ve [inéd no inconsistency since docunent S-2 w.as
voluntarily produced by appiicants after discussion winn Lhe
Judge, transcipt rage 230, and with certain conllidential
material maskad, sraastript page 154&-Y.
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" Documents Referring to Other Possible Mergers Involving
ur: Tn SPT-19, Sought an order compelling applicants'
response 58 Request 17 of SPT's Pirst Set of Discovery
Requests.<®/ SPT renews.its request on appeal, alleging
that discovery of Union Pacific's plans regarding other
railroads 1s necessary to allow SPT to present the antitrust
issues involved in this proceeding.

Applicants argue that, by definition, this request
fccuses on matters outside the scope of this proceeding and
seeks documents not "relevant to the subject matter of the
pending proceeding” within the meaning of 49 C.F.R.
1100.55(a).

SPT states that this argument by UP is inconsistent
wlth what Union Pacific argued in support of its Motion Cor.
Dismissal Ln Southern Pacific Transportation Com V.
Union Pacific Co ration, Civil Action No. - FRP
('r; » Jfentral ]rmutrfc'_t of California, filed Movember 25,
1980.<1y

Applicants respond that there is no Justification for
SPT's attempt to bootstrap support for its discovery request
in this proceeding by reference to its District Court
antitrust action against applicants. The antitrust action,
like this proceeding, addresses the proposed consolidation
of Union Pacific, Missouri Pacific and Western Pacific. It
does not address the potential acquisition of some other
rallroad company.

SPT makes no effort to show how the information
requested would support its allegations of monopolization,
particularly regarding carriers other than those involved 1in
this proceeding, since no discussions of these poslibls
consolidations ever reached the point of negotiations. 8/
Moreover, any consolidation of other .carriers would require
Commission approval, and in the proceeding to obtain such
approval the Commission would carefully review the
transaction to determine its competitive effect.

To the extent the request indirectly seeks information
about how the proposed consolidations might weaken other
carriers (so that those carriers were susceptible to
taiceover), the Commission and the parties have already
endeavored to obtain more direct and probative evidence.
Indeed the Commission's ‘ntent to focus on the impact of the

26/ "17. Identify and produce all documents referring and
Telating to the possible acquisition of control by UP or
lmerger or consolidation with UP of any other railroad
company or company owning or controlling a railroad

company. As used in this interrogatory the term "UP" refers
to Union Pacific Railroad Company or its parent subsidiary."

a1, up argued that matters ralsed in the District Court

antitrust proceeding were within the primary and exclusive
Jurisdictlon of the Commission and should be considered in

this proceeding.
Eg/ Transcript pages 265-9.
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proposed transaction on competition among carriers has been
mile cleac Crom the very. first decisions in this proceeding,
“ee declsion of August 25, 1980. Thus, if the proposed
acquisnitions were found likely to monopolize the transcon-
tinental movement of Creight, the Commission would carefully
“zamlne the transaction to determine whether there is any
counterbalancing public interest. See McLean Trucking Co.
v. United States, 321 U.S. 67 (1944). Should the Commission
approve tihe transaction despite any perceived wonopoliza-
tilon, the applicants' consummation of the transaction as
dpproved by the Commission would be exempt from the opera-
tion of the antitrust laws. See 49 U.S.C. 11341(a) ang
Minneapolis & St. L. Ry. Co.~;.(0n1ted States, 361 U.s. 173
1960) .

In making 1ts inquiry on the competitive effect of a
transaction, the Commission focuses its attention on the
particular transaction in issue. The fact that Union
Pacific may have considered other possible transactions is
not ilkely to assist the Commission in determining the
effect of the transaction ultimately proposed. The dis-
covery request sceks documents not relevant to the sub ject
matter of this proceeding and, therergse, is not proper
discovery under 49 C.P.R. 1100.55(a).<3/

The Judge did not abuse his discretion in denying this
motion, and the appeal 1is denied.

Oral Communications Concerni the Proposed Merger: In
SPT-19 an order was sought compeiling applicants’ reaponae
/

to request 18 of SPT's First Set of Discovery Requests.g_

29/ The Judi;e did allow criss examination on these matters.

30, w18, Idenzify each communication, weeting, conference,
discussion, cr telaphone ccnversztion wherein the possible
or proposed merger, consclidation ¢r control of UP, MP
and/or WP was di:ccuss2d %y any officer cr eaployee of
applicants. Tor each such dlscussion s=ate:: ‘a) the
pacrticipants; (L) the 2ate and time of discussion; (e¢) the
sub ject o the diszussion; ard (3) a description or sumaary
of the cr-aternis of zie discussion."
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SPT argues that this information is made necessary by
applicants’ instructions to its personnel not to prepare
written nemngf& of meetings involving the
consolidation.31,

—_—

unreasonably broad, Applicants state
that complying with this request verwhelming, for
each of applicants' officers may have had thousands of oral
communications regarding the consolidation.

Because of the volume of material already made
available to SPT and the extraordinary difficulty of
complying with the request, the motion was pProperly deniegd
by the Judge. The appeal 1is denied.

Request k; of SPT's Pirst Set of Dicove%'z R?uests:
this request see to compel production y of all
documents concerning Union Pacific's relationship with

granted. itionally, S

relevant to whether CNW will continue to function if the
aerger is approved, to 's role as a coal carrier, and to
the present ability of Unicn Pacific and CNW to conduct
coordinated operations short of merger. PFinally, sSPT argues
this information 1s relevant to its antitrust claim against
linion Pactifie.

31 SPT's reference is to a document obtained in discovery
entitled "Procedures for Handling Confidential Materials"”
attached as Exhibit P to SPT-19. The document sets forth
procedures for controlling written @material; it notes that
“memoranda containing speculative personal opinions op
memorializing meetings often cannot be protected from .
discovery and may confuse issues in the ICC proceedings."
The document appears to be an appropriate guide to
preparation of materials related to this proceeding,

2/ SPT defines "relationship” as:

(a) Ownership or purchase by UP of stock of CNW;
ownership or purchase by any other applicant of the
stock of CNW;

(b) intention of any applicant to purchase or otherwise
acquire any ownership interest in CNW stock or
assets of any kind; ;

(¢c) any loan or advance .of funds or planned or possible
loan or advance of funds by any appligant t;o ChV ;

(d) any discussions with CNW officers or eﬁployees
concerning the use of rederal funds by CNW for
improvements; and

any dealings or plans concerning the Powder River
Basin.
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Applicants argue that the request focuses exclusively
on matters outslde the scope of this proceeding.

We agree that the request exceeds the scope of thlis
proceeding. A separate.consolidation proceeding would be
required to approve any acquisition of CNW. No matter what
security interest in QIW properties, Union Pacific might
ohtaln, UP? cannot lawfully take possession of or operate any
scgment of CNW's rail line without Commission approval.
Teparate wroceedings are presenily ongoing regarding CNW's
fole in the Powder River Basin.33/ Moreover, SPT has
aiready discovered against applicants with fesard to the
effect of the proposed transactlion on‘CNH.3 / Applicants
also have provided, in response t~ theé Commission's
infcrmation requests, detailed in rmation regarding the
effect of the nerses on the abiliity of CNW to provide
essential services. 5/ Applicants' traffic diverison
studies and underlying work papers address in detail the
impact of the proposed transaction on CNW.

Tie ability of Union Pacific and CNW to closely
coor:dinate their operations is a matter properly explored in
this proceeding as it may reflect on the potential benefits
of the transaction. See Ex Parte No. 282 (Sub-No. §),
i2ail road
Consollidation Procedures - General Policy Statement,

563 1.C.0. 780 (1981). FHowever, the discovery requests are
much broader than cperating relationships and entail a much
preater burden. Accordingly, the Judge did not abuse his
discretion in denying the motion.

Requests 3 and 4 of SPT's Third Set of Discover
Requests: 1n its Third Set of Discovery Requests, §¥T
sought production of documents related to applicaggs'
Responses to Requests for Additional Information.”®/ SPT
argues that these requests may produce material which may b
inconsistent with applicant's responses.

EE/°F£nance Docket Nos. 25934 anc 29066.

Request %5 o LPT's First 3et of Discovery Requests.

35, Appticants' PResuvonses to Request for Aaditional
Tiforination, UP-19A/MI~18A/WP-16A. SPT alleges the request
for additional information regarding the merger's impact on
CNW's continued ability to provide essential service
necessariiy mrakes inquiry into existing or planned relations
hetween CNW and Union Facific relevant to this proceeding.
Ve do nor agree.

36/ n3, Identiry and prodice ail documents in the
Possession of aperlicants referring or relating tc the said
Rensponzes, 2ny related wa%arial .r any part ‘hereof.

"L, Toe:zif. 1.l pruwwuce a.l docuaents in the
c "-

LoLsassiva $4pi4.- .1 sefureing to cr rzlating to the
Order of e Commiss.w: savrvyd August &5, 1380, in these
orcceedings which renuired tne filing =f the said Response:
by apoliicants "
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Applicants FePly that these requests are burdensome,
» 1n light or the vVoluminoys material already Produced ¢,
N unnecessary. P

We agree. S requests Fepresent a classic "t'lshlng
Cxpedition. . » The Judge ‘Properly denged the motion. The
appeal w111 also be denied.

Summapry. We have discussed each of the four Spp
motions NI& upon by the Judge on Mapch 3, 1981, Upon
reconuderauon, we will grant the appeal froy €ich of tne
denials of the oral motions, roduction of

nts pertaining

appeal from the denials

It is ordered:

—=-—==_20rdered

(1) The interlocutory appeal of Southern Pacifie
Transporcacicn Company is granted to the extent set forth
above,

(2) This decision is effective upon service,

By the Comiaaion, Division
Trantum and Alexis. Com

AGATHA L. MERGENOVICH
(SEAL) Secretary
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20t your statement in front of

You could ook st page 1 and tryto * ©

you fell in there.

-

@ h
9 Q. And let's just
(® terms of what

0 Q. And whea did you become vice presid
a9 car load commodities? RS

No, I was VP executive in betwesn.
. You were -
VP, dash, executive.
. Was that in the 1994 time period?
It was late in *94 and the first months
'95.
. Just as a predicate, if the UP/SP

"o

A. It's poasible someooe may have

that but I doa’t recadl really having

. Santa Fe, when you were there on

©) occazion, used outside consultants, dida't jt?

a0 A. Yes.

an Q. And this ALK study marked as Exhibit 1

a2) isan example of that, jsn"t it?

as 3.\'&

) .mmmm-mm
Company?

|

83853988
E

=]

a9 asMcKemzic &

a0 A Yes, Iam.

an Q. Do you know a Mr. Joha Anderson?

a9 A. Yes. Iknow a Joha Anderson.

9 Q. There is 2 Joha Anderson that’s

:m kmywwmnm
1) g

@ a.;lihmiucwplcbuya.

@) Q. s there one particular gentleman who

@4) not caly has that charscteristic but also has the

@9 _chanderistic of having tnuwdsmkedu
) McKeazic & Company?

@ A.lbel_iev‘cmmthhno.m'hoi«
@ our scaior VP of coal, previously worked at
@ McKenzie.

9 Q. And help us. Was be with the

(6 Burlington Northern or the Santa Fe side?
™ A. Burdlington Northern.

® Q.Mmm-moluhnmm
o heard of - let me break that down.

6 A. Prepared for who?

an Q. Prepared for anyone.

an A. No, I don't think so. :
9 Q. Imade that broad. Let me be -

Qo) specific. Are you aware of such a study prepared

@1) for the Santa Fe Railroad?

@) A Ithought you just narrowed it. No.

@) Q.Ncuobehbot'l.unywhdpmin

4 any way? Domhnuymofuym

@) stdy prepared !orwyooebyudmn‘e&Compmﬂ

Page 127 10 Page 132
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Page 133

, I'm sorry if ]

) wasn’t clear on that because I thought and I
) would guess most of us bere knew that I was
(6 talking about s study of the structure of the
"M west and two railroads, but I apologize if I
‘® dida't makethatclear, -

- @ THE WITNESS: You're talking about two

(10 railroads.

i possibility
(1) competition in the United States being basically
a9 made up of two major class 1 railrosds.
a9 A. Iam not aware of that, that I recall.
an Q. And whea you say you don’t recall, are
a® you saying that you know there wasn't such a.
(9 thing or there may be but you just don’t recalf?
@9 A. Ibelicve there was not such a study
.an g:;:uumniku:::'u-
a Q. You're fyi © JOU aware
an quum that dealt with that
i its structure of rail

Page 136
@ A P'm not certain of that. I befieve
@ there was multiple s
O it was one or two studies, I'm not certain.
9 Q. And do you know, othez thaa 1o Santa Fe
) executives, do you know what distribution was
(6 made of these studies, oc this study?
M A.1doa’t think they got distribution
@ beyond our executives.

management of
upon, I think, whea they were
. Have you retained a copy of the stody
studies? T
No. ; .
.. Do you know if Santa Fe corporation has
retained copies of those studies? .

]

o

: ~ Page 134
M A. McKenzie did a number of studies for
a m&mm&no:uwmum
@) restructuring of railroads in the West.
@ Q. Ideatify as many of those studies as
) you know of. When were they done, who were they
(6) directed to?
™ A. The vast majority of them I think were
@ done in the 1990 time frame. Maybe some in *91.
) They were primarily directed at our senior
(10) management.
an Q. Do you know if Mr. John Q. Anderson was
(12) involved in those studies on behalf of McKenzie &
(3 Company?
a4 A. Ibelieve he was not involved.
a9 Q. Do you know who was involved on behalf
16 - of McKenzie & Company?
m A Yes.
D Q. And who was that?
a9 A. Larry Lawrence was the engagement
@0) manager. Dick Ashley, who is one of their senior
@1 panners, I'm not sure how they titled people,
@) was also involved.
@) Q. And when you say the studies were
@4) directed toward senior management, would you

3s3sszescs [B28BE88ES8ES
>R

A. No, 1 don't
p—— 137

— Page
MR. WEICHER: Mr. Lubel, can I object
and ask what the relevance of this questioning
is? .
MR. LUBEL: Well, not to go on at
length about it bot if it talks about the
structure of rail competition in the West and it
was doge by Santa Fe, it may have some bearing on
the competitive issues before the Commission in
this case. But I'm about througix with this area.
MR. WEICHER: I'll penmit him to answer
but it’s not clear what we’re doing here. But go

ahead.

MR. LUBEL: Well, you could possibly

belp us with that. Let me make a formal request
for any copies of the studies that the witness

bas just been referring to. And I make that
request of Burlingtoa Northern and Santa Fe.
MS. JONES: You can make that through

the proper channels of written interrogatories
and let us have the chance to review it.

MR. LUBEL: Iwill. But]informally,
jumo:peeduﬁmalou.mkcmunquw
now.

@9 _include Mr. Krebs in that 7
?Ee 135

M A. Yes, Iwould.

@ Q. And who else would you include?

@) A. Atthat point in time, I would have

@ included Mr. Haverty and I’m sure some of the
other VPs were inveived. I’m not sire who all it
was discussed with.
Q. And how do you know that those studies
existed?
A. I proviiied - I had some discussions
with McKeazie whea they were in the process of
preparing them aud I participated in some reviews
of those studies.
Q. And what’s your best recollection of
how many there were? You used the plural.
A. I'm not sure how many specific
engagements there may have been. I think they
looked at just about every combination you could
think of of railroads ir the West.
Q. And these were written reports or
studies by McKenzie & Company?
A. They were on paper. They weren't
writien as testimony is written. They were more
like slides.
Q. And you believe there was more than
one?

Page 138
BYMR. LUBEL: .

Q. And in the early *90s when this study
or study of alternatives may have been dore by
McKenzie & Company, what if any document
reteation policy was observed by Santa Fe?
A. I'm not sure.
Q. Do you know if there was & written
policy o how long matesials should be retained,
particularly any strategic nudies?
A. No, I don't.
Q. Have you made any attempt, in recent
months, 10 locate a copy of this McKenzie study
or studies?
A. Yes. Ilooked through my files as part
of this proceeding.
Q. Do you know if any other yees or
officers of Burlington Nonha:,z‘;am Fe have
a copy of this study?
A. No, I do not. -
Q. Let’s come forward chronologically now
and talk about the Burlington Northern/Santa Fe
merger. Now, the application for that merger was
filed with the ICC in approximately October of
'94, is that correct?

@5 A. That's correct.
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Request No. 25.: Produce the files for KCS* 25 largest Kansas grain shippers and

10 largest plastics shippers.

Obijection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to t.he extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Reguest No. 26.: Produce all pubiications, written testimony and transcripts of
Curtis M. Grimm, Thomas O’Connor and Joseph Plaistow, and all merger analyses that have
been conducted by Snavely, King & Associates, without limitation as to date. 3

Obijection: KCS objects to this request as being overly broad and burdensome in
that it seeks "all publications, written testimony and transcripts,” without limitation to date and
apparently without limitation to subject matter. KCS further objects to this request to the
extent it requests documents readily available to the public, such as published materials. KCS
further objects to this request to the extent it seeks materials subject to the attorney client or
work product privilege in this or any other proceecing and to the extent it seeks testimony and
transcripts (1) that are subject to a protective order or {2) that are equally or more accessible to
Applicants than to KCS.

Request No. 27.: Produce all KCS business plans or strategic plars.

bjection: KCS objects to this request as overbroad and unduly hurdensome in that

it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or work product privilege.

Reguest No. 28.: Produce all computerized 100% KCS traffic data for 1994,
containing at least the fields iisted in A'tachment A hereto, a Rule 11 or other rebilling‘
indicator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or

other revenue offsets, together with documentation explaining the record layout and the

- 20 -
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BY

Honorable Jerome Nelson
Administrative Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corp., et al. -- Control & Merger -- Southern

ific Rail Corp., et al.

Dear Judge Nelson:

This is to respond to the issue of the alleged prematurity
of the written discovery propounded by BN/Santa Fe raised by two
parties for consideration at the Friday, March 8, 1996
conference.l/ The grounds for objecting to BN/Santa Fe’s
limited written discovery are that such discovery is premature in
light of the Procedural Schedule in this proceeding and that it
is contrary to the discovery moratorium as provided in the
Discovery Guidelines.2/

1/ The parties which have objected to BN/Santa Fe’s discovery
and specifically requested your Honor to place this issue on the
agenda for the discovery conference are Tex-Mex and Conrail. See
Letters from Richard A. Allen dated March 4 and 6, 1996; Letter
from S. Hut, Jr. dated March 6. Two other parties, Montana Rail
Link and KCS, have objected to pending discovery by BN/Santa Fe,
and KCS has served a letter supporting Conrail’s objections and
request for a protective order.

2/ Montana Rail Link, Tex-Mex Railway, Conrail and KCS
(hereinafter collectively referred to as the "Parties") filed
(continued...)




Honorable Jerome Nelson
March 6, 1996
Page 2

As described more fully below, BN/Santa Fe’s position is
that Chese bases for objection to its written discovery are
without merit. Accordingly, BN/Santa Fe requests your Honor to
overrule such objections and require the Parties to file their
responses in a timely fashion.

Contrary to the Parties’ contentions, BN/Santa Fe’s
discovery is not premature because it is pot discovery on the
Parties’ inconsistent or responsive applications, comments,
protest and requests for conditions. Rather, BN/Santa Fe's
limited discovery requests (which total only four interrogatories
and document requests to Tex-Mex and Montana Rail Link and seven
interrogatories and document requests to Conrail and XCS)
directly relate to BN/Santa Fe’s development of information to
prepare its own evidence for submission to the Board.

The parties in this proceeding have focused considerable
attention in discovery on the terms and conditions of the
Settlement Agreement between BN/Santa Fe and the Applicants. 1In
particular, one area of inquiry during discovery has been the
level of trackage rights compensation to be paid by BN/Santa Fe
to Applicants under the Settlement Agreement. Thus, one issue on
which BN/Santa Fe may want to submit additional evidence --

L lica e L ests filed 1} hese
Parties -- is to compare the trackage rights compensation it will
pay under the Settlement Agreement to that paid by other tenants
in trackage rights agreements. To that end, BN/Santa Fe has
sought to obtain information from the Parties relevant to this
issue.

Inasmuch as BN/Santa Fe’s discovery is not related to any
inconsistent or responsive application or comments or protests
that the Parties may file on March 29, it is clearly not
proscribed by the Procedural Schedule as the Parties contend.
See Procedural Schedule, Decision Nos. 6 at 16 (served October
19, 1955).

BN/Santa Fe’s discovery also was timely served upon on the
parties on February 26. See Discovery Guidelines § 5 at 4 ("No
written discovery shall be served after February 26, 1995,
through March 29, 1995.") When your Honor adopted these

2/(...continued)
objections to BN/Santa Fe’s First Set Of Interrogatories and
Document Production Requests on March 4, 1996.




Honorable Jerome Nelson z
March 6, 199¢
Page 3

discovery guidelines,

of Mr. Livingston,
Conference at 129 (

resources on the P
responsive" filings.

6) at 2; See also Conrail’'s Objections To BN/Santa Fe'sg First Set
of Interrogatories and Document Production Requests at 2;
Objections of the Tex-Mex To BN/Santa Fe'g First Set of
Interrogatories and Document Production Requests at 2

of KCS to BN/Santa Fe-’
Production Requests at
odds with the views of

that is exac

It would
these Parties’

Conrail and KCS, two of the Pa
discovery. Also, the Partiesg’

borne out b the facts.
i i nly from a few

Such discovery is in




Honorable Jerome Nelson
March 6, 1996
Page 4

complete conformity with the Procedural Schedule and the
Discovery Guidelines.

Sincerely,
Vd

/

Erika é?g;ones

€c: Restricted Service List
Richard E. Weicher
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March 7, 1996

VIA HAND DELIVERY

The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

888 First Street, N.E.

Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control and Merger --

Dear Judge Nelson:

The Kansas City Southern Railway ("KCS"), by its letter to you
of March 6, 1996 (KCS Letter), has given notice that it intends to
move for an order to compel the deposition of Robert D. Krebs,
President and Chief Executive Officer of the Burlington Northern
Santa Fe Corporation. For the reasons set forth below, the
Burlington Northern Railroad and the Atchison, Topeka and Santa Fe
Railway (collectively, "BN/Santa Fe") oppose the motion of KCS.
This matter will be considered at tomorrow’s Discovery Conference.

KCS has utterly failed to show what information -- other than
cumulative information -- it can obtain from the deposition of Mr.
Krebs. It has not shown that less intrusive means of discovery are
not adequate. It has not shown why it has not gotten -- or could
not have gotten -- whatever information it purports to seek from
the depositions of Gerald Grinstein, Carl Ice, or Richard Davidson.
And it has not shown why BN/Santa Fe should be deprived of its CEO
for the period of a deposition and its preparation, when BN/Santa
Fe has already made available its chairman at the time the
settlement with the Applicants was negotiated, the senior executive
who negotiated that settlement, and will shortly produce two
additional vice-presidents.




The Honorable Jerome Nelson
March 7, 1996
Page 2

To begin with, KCS misstates the rules of the Surface
Transportation Board as well as the discovery guidelines in this
case when it claims that there is a "presumption" that non-
testifying witnesses may be deposed. KCS Letter at 1. On the
contrary, the guidelines (at 9§ 6) clearly establish such a
presumptlon only for persons who have "submitted written testimony
in this proceeding"; nothing in the guidelines that alters the
Board’s rules with respect to the standard for compelling a
deposition of a non-testifying witness.

Contrary' to KCS’s representation, (KCS Letter at 1), the
proponent of a deposition bears a heavy burden to show (1) "that
the information it seeks may not be obtained through other means of
discovery, such as interrogatories, request for the production of
documents, or inspection visits to [a party’s] offices, that are
readily available and less disruptive than depositions"; and (2)
"that the material" sought to be discovered by deposition "is not
merely cumulative or [is] in danger of loss." Annual Volume Rates

1l -- whi i : i

s s . i W F
No. 37021, 1984 ICC LEXIS 47, at *4 (served Jan. 5, 1985). It is
plainly not sufficient simply to suggest that a deposition "may
shed some light" on a topic that is broadly relevant to a proceed-
ing. Id. at *8. And it is not enough that the information sought
in a deposition is "relevant"; rather, the proponent must demon-
strate that there is a need for a particular deposition. Farmland

Industries, Inc. v. Gulf Central Pipeline Co., No. 40411, 1993 WL
46942 (served Feb. 24, 1993).

Moreover, Mr. Krebs’ position as CEO -- particularly as a pon-
testifying CEC of a party that is pot a primary applicant in this
case -- and the attendant burden his deposition places on BN/Santa
Fe heightens the showing of "need" required to order that deposi-
tion. Even under the far more liberal standards of the Federal
Rules of Civil Procedure and their state-law counterparts, the CEO
of a corporation normally may be deposed only where the party
seeking the deposition demonstrates that the executive has unique
or superior personal knowledge of particular, material information.
See, e.g., Thomas v. IBM, 48 F.3d 478, 483-484 (10th Cir. 1995) (in
light of oppressive burden on chairman, proponent of deposition
must demonstrate that necessary information cannot be gathered from
other personnel); Baine v. General Motors Corp., 141 F.R.D. 232,
334-335 (M.D. Ala. 1991); Crown Central Petroleum Corp. v. Qar.c.u
904 S.wW.2d 125, 128 (Tex. 1995); i
Superior Court., 10 Cal. App. 4th 1284, 1289, 13 Cal. Rptr. 2d 363
367 (1992).

~2~-
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The reasons for these limitations on the depositions of CEOs
are obvious. The CEO of a corporation of the magnitude of BN/Snata
Fe is a "unique and important individual who can easily be
subjectad to unwarranted harassment and abuse." Mulvey v. Chrysler
Corp., 106 F.R.D. 364, 366 (D.R.I. 1975). See also Blue Chip
Stamps v. Manor Drug Stores, 421 U.S. 723, 741 (1975). Under the
circumstances, KCS at the very most could be allowed to use written
interrogatories to ascertain whether Mr. Krebs’ knowledge extends
beyond that of other witnesses in any meaningful sense. See, e.q.,

Baine, 141 F.R.D. at 336; Mulvey, 106 F.R.D. at 366; Mitchell v.

American Tobacco Co., 33 F.R.D. 262, 263 (M.D. Pa. 1963); Colonial
Capital Co. v , 29 F.R.D. 514, 518 (D. Conn.

. General Motors Corp.
1961) . But KCS has not requested that relief here.

KCS’'s showing here falls far short of carrying its burden of
justifying an order to compel the deposition of Mr. Krebs. KCS
begins with an erroneous asser (KCS Letter at 4): Mr. Krebs is
not the "current Chairman" of . ,Santa Fe. Mr. Daniel P. Davison
is the current chairman. KCS has already deposed Gerald Grinstein,
who was chairman at the time the settlement was negotiated and
executed. The remainder of KCS’s assertions do not contradict --
indeed, they often clearly confirm -- that the information KCS
seeks is cumulative, that it is readily available by other means,
and that it will not materially "aid [the Board] in ruling on the

case." G&G Manufacturing Co., supra, 1994 WL 617547, at *10.

'irst, KCS notes that Mr. Krebs was involved in various
conversations relating to BN/Santa Fe’'s agreement with the
Applicants in this case. KCS Letter at 3. KCS has known of Mr.
Krebs’ involvement since December 15, 1995. Applicants’ Depository
Document No. N37-000003 (attached). Carl Ice, whom KCS admits was
BN/Santa Fe’s "chief negotiator" of that agreement, has been
deposed for two days, and was questioned about his contacts with
and instructions from Mr. Krebs. So far as it is relevant to this
case, and not otherwise protected by the work product doctrine, Mr.
Krebs’ policies and instructions regarding the settlement have been
fully available to KCS through the deposition of Mr. Ice, who
carried out Mr. Krebs’ instructions, and otherwise are apparent
from what BN/Santa Fe actually did in response to the proposed
merger. As for the conversation mentioned in the Skinner call
report, Mr. Bredenburg (who claims to have been present) will be
deposed tomorrow morning. Mr. Richard Davidson of the Union
Pacific also has been deposed, as have other of Applicants’
executives who met or talked with Mr. Krebs during the negotia-
tions.
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KCS does not specifically identify what it hopes to add by
subjecting Mr. Krebs to a deposition. KCS could have asked
whatever it wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In
claiming that it needs to depose Mr. Krebs simply because he "was
to inherit the mantle of leadership" (KCS Letter at 3), KCS admits
that it has nothing to learn from Mr. Krebs that is not cumulative.

Second, KCS places its greatest reliance (KCS Letter 3-4) on
the Board’s stated intention to consider the cumulative impacts of
the BN/Santa Fe merger and the proposed UP-SP merger. But KCS does
not attempt to demonstrate why it needs to depose Mr. Krebs for
this point. The Board’s consideration of cumulative impacts will
rely largely on market facts available through other means, and on
expert economic analysis. To the limited extent live testimony on
this issue is relevant, Mr. Grinstein, Mr. Ice, Mr. Owen, and Mr.
Lawrence all have been available to testify on these and related
issues. KCS has not even attempted to show in what specific way
the testimony of Mr. Krebs would add to these depositions and the
extensive written and document discovery conducted in this case.

Finally (KCS Letter at 4), KCS attempts to inflate its request

for documents related to the stale McKinsey & Co. project into a
justification for deposing Mr. Krebs. Under separate cover we have
explained why the study is not discoverable. Mr. Ice already has
been deposed on the significance of that study to Santa Fe'’s
strategic planning as it relates to this proceeding. In any event,
the Board’s evaluation of the effects of the UP-SP merger will rely
on market facts, not on an individual’s subjective reaction to a
five-year-old consultant’s project.

At most -- although we do not believe it has achieved even
that modest goal -- KCS has indicated that Mr. Krebs might
possibly, in some unspecified way, "shed some light" on some topic
that might be relevant to this proceeding. That is not enough to
carry KCS’s burden, and its motion should be denied.

Once the burden on BN/Santa Fe is considered, however, the
inappropriateness of the deposition becomes even more clear. Mr.
Krebs is the CEO of a company that is not a primary applicant here,
and he did not submit testimony in this proceeding. He should not
be required to make himself available for testimony in light of the
substantial daily obligations and responsibilities he must meet in
combining the operations of BN and Santa Fe and otherwise imple-
menting the merger to achieve the public benefits recognized by the
ks »
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But there is more. It would be particularly burdensome,
oppressive, and intrusive to require Mr. Krebs to sit for a
deposition when BN/Santa Fe already has or will make available for
testimony four persons who are or were senior executives. BN/Santa
Fe has made available for testimony, Gerald Grinstein, the former
Chairman of Burlington Northern Santa Fe Corporation and the
Chairman at the time the BN/Santa Fe settlement with UP/SP was
negotiated and executed, who was able to testify concerning matters
at the executive level of the corporation during that period. We
have also produced Carl Ice, the chief negotiator of the settlement
agreement between UP/SP and BN/Santa Fe, who was able to answer
relevant questions concerning that agreement and its impact. 1In
addition to the deposition of Mr. Ice, the depositions of two more
BN/Santa Fe officers of vice-presidential rank, Mr. Dealey and Mr.
Bredenberg, have been ordered. In all, the merger opponents
already have deposed, or shortly will depose, the chairman of
BN/Santa Fe and three additional senior executives at the vice-
presidential level. Four depositions of the officers of a non-
applicant is enough.

An ICC Administrative Law Judge confronted an earlier attempt
by KCS to harass an applicant’s officers; that Judge sharply reined
in KCS’s attempts to expand discovery beyond permissible bounds.
See Ri Ny it = s
Co., Fin. No. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision).
The ALJ denied depositions of six of seven officers because KCS had
not shown that it could not get -- or had not gotten -- equivalent
information from other sources. The ALJ denied the depositions of
all non-testifying witnesses, and also denied the depositions of
two witnesses who had submitted verified statements because KCS
proposed to depose them on subjects not related to their verified
statements. Id. at *4. The ALJ granted only one deposition only
"to assure that KCS is not deprived of the opportunity to question
a top officer." Ibid. That concern is not present here, where
BN/Santa Fe’s chief negotiator has been deposed for two long days,
and the company’s chairman at the time of the settlement also has
been deposed.

KCS has failed to meet Surface Transportation Board standards
for ordering any deposition at all, much less the deposition of the
CEQ of a party that is pnot a primary applicant here. Mr. Krebs’
testimony is plainly cumulative and is not necessary to the
determination of any issue before the Board. Moreover, the burden
imposed upon Mr. Krebs and upon BN/Santa Fe is substantial and
unjustifiable. The motion should be denied.

s
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I have circulated a copy of this letter to the restricted
service list.

Sincerely,

Erika zéggones

cc: Restricted Service List
The Honorable Vernon Williams




12/15/9%
KCS INTERROGATORY 12

DOJ INTERROGATORY NO. 1.b(ii)

According to the best recollection of those UP/SP personnel principally
involved, the following meetings were held to negotiate the BN/Santa Fe
settiement. '

Pacticioants ______

Date Mediym UP/SP
Mid-August Tele-Call
08/23-25/95 Tele-Call
08/28/95 Conference

09/05/98

09/08/95

. Gray

. H. Rebensdort
. V. Dolan
. Gray

. K. Davidson

09/19/95

09/20/98%
. H. Rebensdort

R
R
J
J
J
J
J.
J.
J
Jd
J
J
J
J
J
J

. Gray

09/21/98 Tele-Call . R. Rebensdort

R
J
09/22-25/98 Conference b J. H. Rebensdorf
Jd. V. Dolen
P. A. Conley
J. Gray
R. K. Davidson
M. F. Kelly
J. H. Ransom

See response to DOJ interrogatory 1.bli) for positions and tenures of Messrs.
Davidson, Rebensdorf, and Gray. Mr. Dolan has been Vice President-Law for UP
for 12 years. Mr. Conley has been AVP-Law for UP for 12 years.
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VIA HAND DELIVERY

The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

688 First Street, N.E.

Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Contrcl and Merger --

Southern Pacific Corporation, et al. _ __
Dear Judge Nelson:

The Kansas City Southern Railway ("KCS"), by its letter to you of
March 6, 1996 (KCS Letter), has given notice that ..t interds to move for
an order to compel the deposition of Robert D. Krebs, President and
Chief Executive Officer of the Burlington Northern S:nta Fe Corporation.
For the reasons set forth below, the Burlington Northern kailroad and
the Atchison, Topeka and Santa Fe Railway (collectively, "BN/Santa Fe")
oppose the motion of KCS. This matter will be considered at tomorrow’s
Discovery Conference.

KCS has utterly failed tc show what information -- other than
cumulative information -- it can obtain from the deposition of Mr.
Krebs. It has not shown that less intrusive means of discovery are not
adequate. It has not shown why it has nct gotten -- or could not have
gotten -- whatever information it purportes to seek from the depositions
of Gerald Grinstein, Carl Ice, or Richard Davidson. And it has not
shown why BN/Santa Fe should be deprived of its CEO for the period of
a deposition and its preparation, when BN/Santa Fe has already made
available its chairman at the time the settlement with the Applicants
was negotiated, along with the senior executive who negotiated that
settlement, and will shortly produce two additional vice-presidents.

ole
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To begin with, KCS misstates the rules of the Surface Transporta-
ticn Board as well as the discovery guidelires in this case when it
claims that there is a "presumption" that non-testifying witnesses may
be deposewc. KCS Letter at 1. On the contrary, the guidelines (at § 5)
clearly establish such a presumption only for persons who have
"submitted written tescimony in this proceeding”; nothing in the
guidelines alters the Board’'s rules with respect to the standard for
compelling a deposition of a non-testifying witness.

Contrary to KCS’s representation, (KCS Letter at 1), the proponent
of a deposition bears a heavy burden to show (1) "that the information
it seeks may not be obtained through other means of discovery, such as
interrogatories, request for the production of documents, or inspection
visits to [a party’s] offices, that are readily available and less
disruptive than depositions"; and (2) "that the material" sought to be
discovered by deposition "is not merely cumulative or ([is) in danger of
loss." ! i

orthe R.R. Co. and Chicago and North Western

i No. 37021, 1984 ICC LEXIS 47, at *4 (served Jan. 5,

1985). It is plainly not sufficient simply to suggest that a deposition
"may shed some light" on a topic that is broadly relevant to a proceed-

ing. Id. at *8. And it is not enough that the information sought in
a deposition is "relevant"; rather, the proponent must demonstrate that
there is a peed for a particular deposition. i :
v. Gulf Central Pipeline Co., No. 40411, 1993 WL 46942 (served Feb. 24,
1993) .

Moreover, Mr. Krebs’ position as CEOQ -- particularly as a non-
testifying CEO of a party that is pnot a primary applicant in this case -
- and the attendant burden his deposition places on BN/Santa Fe
heightens the showing of "need" required to order that deposition. Even
under the far more liberal standards of the Federal Rules of Civil
Procedure and their state-law counterparts, the CEO of a corporation
normally may be deposed only where the party seeking the depositicn
demonstrates that the executive has unique or superior personal
knowledge of particular, material information. See, e.g., Thomas v.
IBM, 48 F.3d 478, 483-484 (10th Cir. 1995) (in light of oppressive
burden on chairman, proponent of deposition must demonstrate that
necessary information cannot be gathered from other personnel) ; Baine
v. General Motors Corp., 141 F.R.D. 332, 334-335 (M.D. Ala. 1991); Crown
Central leum . V. Garcia, 904 S.W.2d 125, 128 (Tex. 1995);
Liberty Mutual Insurance Co. v. Superior Court, 10 Cal. App. 4th 1284,
1289, 13 Cal. Rptr. 2d 363, 367 (1992).

: The reasons for these limitations on the depositions of CEOs are
obvious. The CEO of a corporation of the magnitude of BN/Santa Fe is

-2~
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a "unique and important individual who can easily be subjected to
unwarranted harassment and abuse." Mulvey v. Chrysler Corp., 106 F.R.D.
364, 366 (D.R.I. 1975). See also Blue Chip Stamps v. Manor Drug Stores,
421 U.S. 723, 741 (1975). Under the circumstances, KCS at the very most
could be allowed to use written interrogatories to ascertain whether Mr.
Krebs’ knowledge extends beyond that of other witnesses in any
meaningful sense. Se2, e.g., Baine, 141 F.R.D.

F.R.D. i i i

(M.D. Pa. 1963); Colonial Capital Co. v. General Motors Corp.,

514, 518 (D. Conn. 1961). But KCS has not requested that relief here.

KCS’s showing here falls far short of carrying its burden of
justifying an order to compel the depositicn of Mr. Krebs. KCS begins
with an erroneous assertion (KCS Letter at 4): Mr. Krebs is not the
"current Chairman" of BN/Santa Fe. Mr. Daniel P. Davison is the current
chairman. KCS has already deposed Gerald Grinstein, who was chairman
at the time the settlement was negotiated and executed. The remainder
of KCS’s assertions do not contradict -- indeed, they often clearly
confirm -- that the information KCS seeks is cumulative, that it is
readily available by other means, and that it will not materially "aid

(the Board] in ruling on the case." G&G Manufacturing Co.--Petition for
Declaratory Order--Certain Rate ' -Allj i
and R-W Service Systems, Inc., No. 41015, 1994 WL 617547, at *10 (served

Nov. 9, 1994) (citing Trailways Lines, Inc. v.ICC, 766 F.2d 1537, 1546
.0 0Ly, 1988 .

First, KCS notes that Mr. Krebs was involved in various conversa-
tions relating to BN/Santa Fe’s agreement with the Applicants in this
case. KCS Letter at 3. KCS has known of Mr. Krebs’ involvement since
December 15, 1995. Applicants’ Depository Document No. N37-000003
(attached) . Carl Ice, whom KCS admits was BN/Santa Fe’s "chief
negotiator" of that agreement, has been deposed for two days, and was
questioned about his ccontacts with and instructions from Mr. Krebs. So
far as it is relevant to this case, and not otherwise protected by the
work product doctrine, Mr. Krebs’ pnlicies and instructions regarding
the settlement have been fully available to KCS through the deposition
of Mr. Ice, who carried out Mr. Krebs’ instructions, and otherwise are
apparent from what BN/Santa Fe actually did in response to the proposed
merger. As for the conversation mentioned in the Skinner call report,
Mr. Bredenberg (who Mr. Skinner claims was present) will be deposed
tomorrow morning. Mr. Richard Davidson of the Union Pacific also has
been deposed, as have other of Applicants’ executives who met or talked
with Mr. Krebs during the negotiations.

KCS does not specifically identify what it hopes to add by
subjecting Mr. Krebs to a deposition. KCS could have asked whatever it

i
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wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In claiming that it
needs to depose Mr. Krebs simply because he "was to inherit the mantle
of leadership" (KCS Letter at 3), KCS admits that it has nothing to
learn from Mr. Krebs that is not cumulative.

Second, KCS places its greatest reliance (KCS Letter 3-4) on the
Board’s stated intention to consider the cumulative impacts of the
BN/Santa Fe merger and the proposed UP/SP merger. But KCS does not
attempt to demonstrate why it needs to depose Mr. Krebs for this point.
The Board’s consideration of cumulative impacts will rely largely on
market facts available through other means, and on expert economic
analysis. To the limited extent live testimony on this issue is
relevant, Mr. Grinstein, Mr. Ice, Mr. Owen, and Mr. Lawrence all have
been available to testify on these and related issues. KCS has not even
attempted to show in what specific way the testimony of Mr. Krebs would
add to these depositions and the extensive written and document
discovery conducted in this case.

Finally (KCS Letter at 4), KCS attempts to inflate its request for
documents related to the stale McKinsey & Co. project into a justifica-
tion for deposing Mr. Krebs. Under separate cover we have explained why

the study is not discoverable. Mr. Ice already has been deposed on the
significance of that study to Santa Fe’s strategic planning as it
relates to this proceeding. In any event, the Board’s evaluation of the
effects of the UP/SP merger will rely on market facts, not on an
individual‘s subjective reaction to a five-year-old consultant’s
project.

At most -- although we do not believe it has achieved even that
modest goal -- KCS has indicated that Mr. Krebs might possibly, in some
unspecified way, "shed some light" on some topic that might be relevant
to this proceeding. That is not enough to carry KCS’s burden, and its
motion should be denied.

Once the burden on BN/Santa Fe is considered, however, the
inappropriateness of the deposition becomes aven more clear. Mr. Krebs
is the CEO of a company that is not a primary applicant here, and he did
not submit testimony in this proceeding. He should not be required to
make himself available for testimony in light of the substantial daily
obligations and responsibilities he must meet in combining the
operations of BN and Santa Fe and otherwise implementing the merger to
achieve the public benefits recogn.zed by the ICC.

But thare is more. It would be particularly burdensome, oppres-
sive, and intrusive to require Mr. Krebs to sit for a deposition when
BN/Santa Fe already has or will make available for testimony four

~4 -
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persons who are or were senior executives. BN/Santa Fe has made
available for testimony, Gerald Grinstein, the former Chairman of
Burlington Northern Santa Fe Corporation and the Chairman at the time
the BN/Santa Fe settlement with UP/SP was negotiated and executed, who
was able to testify concerning matters at the executive level of the
corporation during that period. We have also produced Carl Ice, the
chief negotiator of the settlement agreement between UP/SP and BN/Santa
Fe, who was able to answer relevant quest.ons concerning that agreement
and its impact. In addition to the deposition of Mr. Ice, the
depositions of two more BN/Santa Fe officers of vice-presidential rank,
Mr. Dealey and Mr. Bredenberg, have been ordered. In all, the merger
opponents already have deposed, or shortly will dspose, the chairman of
BN/Santa Fe and three additional senior execurives at the vice-
presidential level. Four depositions of the officers of a non-applicant
is enough.

An ICC Administrative Law Judge confronted an earlier attempt by
KCS to harass an applicant’s officers; that Judge sharply reined in
KCS’s attempts to expand discovery beyond permissible bounds. See Rio
ies-- -= ifi , Fin.
No. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision) . The AlJ
denied depositions of six of seven officers because KCS had not shown
that it could not get -- or had not gotten -- equivalent information
from other sources. The ALJ cdenied the depositions of all non-
testifying witnesses, and also denied the depositions of two witnesses
who had submitted verified statements because KCS proposed to depose
them on subjects not related to their verified statements. Id. at *4.
The ALJ granted only one deposition, and solely "to assure that KCS is
not deprived of the opportunity to question a top officer." Ibid. That
concern is not present here, where BN/Santa Fe’s chief negcciator has
been deposed for two long days, and the company’s chairman at the time
of the settlement also has been deposed.

KCS has failed to meet Surface Transportation Board standards for
ordering any deposition at all, much less the deposition of the CEQ of
a party that is not a primary applicant here. Mr. Krebs’ testimony is
plainly cumulative and is not necessary to the determination of any
issue before the Board. Moreover, the burden imposed upon Mr. Krebs and
upon BN/Santa Fe is substantial and unjustifiables. The motion should
be denied.
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I have circulated a copy of this letter to the restricted service
list.

Sincerely,

cc: Restricted Service List
The Honorable Vernon Williams




12/15/98
KCS INTERROGATORY 12

DOJ INTERROGATORY NO. 1.blii)

According to the best recollection of those UP/SP personnel principally
involved, the following meetings were held to negotiate the BN/Santa Fe
settiement.

Qate
Mid-August
08/23-25/98
08/28/9%

09/08/98

09/19/98

09/20/98

09/21/98
09/22-25/98

J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
R.
J.
J.
J.
J.
J.
P.
J.
R.
M.
J.

See response to DOJ interrogatory 1.b(i) for positions and tenures of Messrs.
Davidson, Rebensdorf, and Gray. Mr. Dolan has been Vice President-Law for UP
for 12 years. Mr. Conley has been AVP-Law for UP for 12 years.
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BY FACSIMILE AND HAND DELIVERY

Honorable Jerome Nelson
Administrative Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific

Corp., et al. -- Control & Merger -- Southern

Pacific Rail Corp., et al.

Dear Judge Nelson:

This is to respond to the issue of the alleged prematurity
of the written discovery propounded by BN/Santa Fe raised by two
parties for consideration at the Friday, March 8, 1996
conference.l/ The grcunds for objecti .g to BN/Santa Fe's
limited written discovery are that such discovery is premature in
light of the Procedural Schedule in this proceeding and that it
is contrary to the discovery moratorium as provided in the
Discovery Guidelines.2/

1/ The parties which have objected to BN/Santa Fe'’s discovery
and specifically requested your Honor to place this issue on the
agenda for the discovery conference are Tex-Mex and Conrail. See
Letters from Richard A. Allen dated March 4 and 6, 1996; Letter
from S. Hut, Jr. dated March 6. Two other parties, Montana Rail
Link and KCS, have objected to pending discovery by BN/Santa Fe,
and KCS has served a letter supporting Conrail’s objections and
request for a protective order.

2f Montana Rail Link, Tex-Mex Railway, Conrail and KCS
(hereinafter collectively referred to as the "Parties") filed
(continued...)
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As described more fully below, BN/Santa Fe’s position is
that these bases for objection to its written discovery are
without merit. Accordingly, BN/Santa Fe requests your Honor to
overrule such objections and require the Parties to file their
responses in a timely fashion.

Contrary to the Parties’ contentions, BN/Santa Fe’'s
discovery is not premature because it is pot discovery on the
Parties’ inconsistent or responsive applications, comments,
protest and requests for conditions. Rather, BN/Santa Fe’s
limited discovery requests (which total only four interrogatories
and document requests to Tex-Mex and Montana Rail Link and seven
interrogatories and document requests to Conrail and KCS)
directly relat.e to BN/Santa Fe’s develcpment of information to
prepare its own evidence for submission to the Board.

The parties in this proceeding have focused considerable
attention in discovery on the terms and conditions of the
Settlement Agreement between BN/Santa Fe and the Applicants. In
particular, one area of inquiry during discovery has been the
level of trackage rights compensation to be paid by BN/Santa Fe
to Applicants under the Settlement Agreement. Thus, one issue on
which BN/Santa Fe may want to submit additional evidence --
whether or not such issue is presented in any inconsistent or
Parties -- is to compare the trackage rights compensation it will
pay under the Settlement Agreement to that paid by other tenants
in trackage rights agreements. To that end, BN/’3anta Fe has
sought to obtain information from the Parties relevant to this
issue.

Inasmuch as BN/Santa F.’s discovery is not related to any
inconsistent or responsive application or comments or protests
that the Parties may file on March 29, it is clearly not
proscribed by the Procedural Schedule as the Parties contend.
See Procedural Schedule, Decision Nos. 6 at 16 (served October
a9, 19958,

BN/Santa Fe’s discovery also was timely served upon on the
parties on February 26. See Discovery Guidelines § 5 at 4 ("No
written discovery shall be served after February 26, 1995,
through March 29, 1995.") When your Honor adopted these

2/(...continued)
objectionr to BN/Santa Fe’s First Set Of Interrogatories and
Document Production Requests on March 4, 1996.
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discovery guidelines, all of these Parties agreed to the
discovery moratorium with full knowledge that written discovery
could be served by any party upon any party up until February 26,
with responses due no later than March 12, 1996. See Statement
of Mr. Livingston, Transcript of December 1, 1995 Discovery
Conference at 129 ("We finally ended up with an agrz2ement that
there will be a moratorium on the service of written discovery
requests by any party during the period between February 26 and
March 29.") (emphasis supplied).

Thus, it is totally disingenuous for the Parties to argue
now that they had an expectation during the moratorium of having
"unhindered opportunity to fully concentrate their time and
resources on the preparation of comprehensive inconsistent or
responsive" filings. Objections of Montana Rail Link, Inc. (MRL-
6) at 2; see also Conrail’s Objections To BN/Santa Fe’s First Set
of Interrogatories and Document Production Requests at 2;
Objections of the Tex-Mex To BN/Santa Fe’'s First Set of
Interrogatories and Document Production Requests at 2; Objections
of KCS to BN/Santa Fe’s First Set of Interrogatories and Document
Production Requests at 2. This purported expectation is also at
odds with the views of at least one shipper, International Paper,
which has conceded the propriety of the discovery by stating that
the written discovery could have been served weeks before its
actual date of service instead of waiting until February 26. See
Objections of International Paper’s to Applicants First Set of
Interrogatories and Document FPequest at 4, General Objection 11.
What International Paper’s General Objection overlocks is that,
just as your Honor and other parties have stated on the record,
written discovery could properly be served up to February 26 and
that is exactly what BN/Santa Fe has done.

It would be fundamentally unfair were your Honor to sustain
these Parties’ objections to written discovery or to enter a
protective order while at the same time requiring BN/Santa Fe to
respond during the moratorium to written discovery served on it
on or before February 26 by eight different parties, including
Conrail and KCS, two of the Parties objecting to BN/Santa Fe's
discovery. Also, the Parties’ claims as to burden are simply not
borne out by the facts. BN/Santa Fe narrowly tailored its
limited written discovery to solicit information only from a few
rarties in order to prepare its own case. Such discovery is in
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complete conformity with the Procedural Schedule and the
Discovery Guidelines.

Sincerely,
Vd

P

Erika Zéones

cc: Restricted Service List
Richard E. Weicher
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Honorable Vernon A. V'illiams
Secretary

Surface Transportation Bo.rd

12th Street & Constitution Ave., NW
Room 2215

Washington, DC 20423

Re:  Finance Docket No. 32760, Union Pacific Corp., et al.. --

Dear Secretary Williams:

Enclosed please find twenty (20) copies sach: of three letters that were sent today
from Erika Z. Jones to Administrative Law Judge /e.ome Nelson.

I would appreciate it if you would date-stamp the enclosed extra copies and return
them to the messenger for our files.

Sincerely,

it O, -

IQy—;’Bricn

el ¥
-~

s —

Enclosures
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The Honorabhle Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

888 First Street, N.E.

Washington, D.&. 20426

Re: Finance Docket No. 32760, Union Facific
Corporation, et al. -- Control and Merger --

Southern Pacific Corporati B SRS

Dear Judge Nelson:

In its Second Discovery Requests directed to Burlington
Northern Railroad Company and The Atchison, Topeka and Santa Fe
Railway Company ("BN/Santa Fe"), Kansas City Southern sought the
production of information and documents relating to studies
conducted in 1990 and 1991 by McKinsey & Company for Santa Fe or
its then parent, Santa Fe Pacific Corporation. For the reasons
outlined below, BN/Santa Fe objected to the production of this
material. Kansas City Southern ("KCS") has moved to compel the
production of these materials or, in the alternative, seek
issuance of a subpoena directing McKinsey & Company to produce
them. These matters will be considered at tomorrow’s Discovery
Conference.

The materials at issue are documents and information
produced in the course of strategic deliberations undertaken by
Santa Fe over six years ago. Any such documente related to this
work that might still exist are too remote to be of relevance to
this proceeding and are unlikely to lead to any admissible
evidence.

In raising this issue, Kansas City Southern seeks to
relitigate an issue that you have already decided. 1In December,
you rejected KCS’s motion to compel the Applicants in this
proceeding to produce strategic and competitive analyses of
another merger — in that case the BN/Santa Fe merger. Although
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1990 to 1991 time period are irrelevant to the current proposed
merger between Unior. Pacific and Southern Pacific: the structure
of the Western rail system in 1990 and 1591 was significantly
different from what it is now, and the question before the
Surface Transporta-ion Board in this proceeding is whether the
proposed combination of UP and SP is in the public interest based
on the current rail and market environment. any work done
by McKinsey & Company over six years ago in the context of an
entirely different rail system structure is irrelevant to the
issues currently before the Board and not reasonably likely to
lead to the discovery of admissible evidence. On the other hand,
such work contributing to the strategic planning of a company is
inherently sensitive, a factor that should be balanced against
the requesting party’s lack of any demonstrated need for the
information.

In addition, KCs’s requests were very broad and would impose
an unduly burdensome obligaticn on BN/Santa Fe, which is not a
primary applicant in this proceeding.l/ As reflected in
Mr. Ice’s deposition testimony, McKinsey & Company undertook a
number of projects for Santa Fe that looked at the restructuring
of railroads in the West, and, according to Mr. Ice, McKinsey
looked at "just about every combination you could think of"
involving railroads in the West. Deposition Transcript of Carl
R. Ice, February 14, 1996, at Pp. 134-35 (attached as Exhibit &7 -
Mr. Ice also testified that the McKinsey work product "was more
like tlides," rather than written reports. Ice Transcript at
page 135, line 22 & 23. KCS's requests seek information and
documents on all of these studies without providing any basis
whatsoever as to how, if at all, any of the information or
documents would be relevant to this proceeding. Accordingly, KCS
has asked BN/Santa Fe to undertake an extensive search of its
files to locate all the requested information and documents
without providing any basis to justify the imposition of such a
burden on BN/Santa Fe.

1/ KCS has itself refused to produce its "business plans or
strategic plans," objecting, in pertinent part, that the request
for such materials is "overbroad and unduly burdensome in that it

seeks information that is r va

reasonably calculat to lead the di v mi
evidence." Kansas City Southern Railway Company’s Objections To
Applicants’ First Set Of Interrogatories And Requests For
“roduction Of Documents, at p. 20 (responding to Request No. 27)
(attached as Exhibit D).
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Accordingly, KCS’s motion to compel and its motion for a
subpoena should be denied.

Sincerely,

il g e~

Erika

cc: Richard E. Weicher
Restricted Service List
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IN THE MATTER OF:

UNION PACIFIC CORPORATION,
UNION PACIFIC RAILROAD COMPANY,
and MISSOURI PACIFIC RAILROAD : Finance Docket
COMPANY No. 32760

- CONTROL AND MERGER -

SOUTHERN PACIFIC RAIL CORPORATION,
SOUTHERN PACIFIC TRANSPORTATION :
COMPANY, ST. LOUIS, SOUTHWESTERN
RAILWAY COMPANY, SPCSL CORP.,
AND THE DENVER AND RIO GRANDE
WESTERN RAILROAD COMPANY.

Wednesday, December 20, 1995

Federal Energy Regulatory
Commission

Hearing Room 3

Second Floor

888 First Street, N.E.

Washington, D.C.

The above-entitled matter came on for
hearing, pursuant tc notice, at 9:00 a.m.

BEFORE :

THE HONORABLE JEROME NELSON
Administrative Law Judge

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHOOE ISLAND AVENUE, N.W.
WASHINGTON. 0.C. 20008




you have permitted discovery into the crossover effects of the
BN/Santa Fe merger, you ruled that discovery into "studies or
analysis of the competitive impact of" the BN/Santa Fe merger
itself is not -alevant to this proceeding, describing such
studies as '[. /oo far afield". See Transcript of Discovery
Conference, December 20, 1995, at Pg. 200 (attached as Exhibit
A). KCS's discovery focuses on hypothetical business and
strategic planning documents from over five years ago that are
even more "far afield," than the material at issue in your
December ruling. KCS seeks discovery of material that is
completely irrelevant to the matters under consideration before
the Board.

Your December 20th ruling is consistent with Interstate
Commerce Commission precedent. See i ifi 2 L wie
Control -- Missouri Pac. Corp. et al., Fin. Dkt. 30,000, Decision
on Disco"ery Appeals (Decided April 2z, 1981) (hereinafter "UP-MP
Discovery Appeals") (attached as Exhibit B) In UP- i v
Appeals, the Commission affirmed the ALJ’'s denial of a motion to
compel the production of documents referring or relating to other
transactions contemplaced by Union Pacific. The Commission held
that "([tlhe fact that Uninn Pacific may have considerea other
possible transactions is not likely to assist the Commission in
determining the effect of the transaction ultimately proposed."
Slip op. at 12. The Commission also held that Union Pacific
should not be compelled to produce any studies of potential
consolidations with railroads other than the other applicant.

"We agree with applicants that material not related specifically
to Missouri Pacific may be sensitive and need not be revealed in
this proceeding." Slip op. at 3-4. And the Commission held that
Union Pacific should not be compelled to produce any studies that
had been prepared more than five years before the decision,
because such material "is too remote to be relevant in this
proceeding." Slip op. at 3. The material sought by KCS does not
concern the merger at issue in this proceeding and is as stale as
the material at issue in UP-MP Discovery Appeals ~ and much more
stale than the material that you found "too far afield" on
December 20th.

In deposition questioning, KCS has indicated that it is
searching for a “study of the structure of the West and two
railroads." See, Deposition of Carl Ice at p. 133, lines 6 & 7
(questions of Alan Lubel on behalf of Kansas City Southern)
(attached as Exhibit C). But, as Carl Ice, Vice President and
Chief Mechanical Officer for the Burlington Northern Santa Fe
Corporation, testified on deposition, McKinsey & Company did not
conduct "a study directed at two railroads in the West." Ice
deposition transcript at p. 133, lines 20 & 21.

Mr. Ice confirmed, however, that McKinsey had performed
numerous other studies related to the general question of
restructuring of Western railroads. See Ice deposition
transcript at p. 134, lines 1 & 2. Any such projects that
McKinsey & Company may have performed for Santa Fe during the
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It seems to me a whole collateral inquiry into Some

other proposal that failed, and I'm juét not going to

get us down that one Now as to (c), YOou want to use

this case, Mr. Lubel, to find out everything the
applicants had to say in the other merger?

'MR. LUBEL: No, no. We’re saying that if
these applicants have studies or analysis of the
competitive impact of the Burlington Northern/Santa Fe
merger, we think that’s fair game under the statements
from the Commission that I mentioned at the beginning
of this.

JUDGE NELSON: I'm going to deny that
one. Too far afield. 14(a), seems to me, right in
the ballpark, and we’'re back to the question of the
privilege. 1Is there a question here?

MR. MILLS: May I inquire about 14 (a)?

JUDGE NELSON: Haven’'t ruled on 14(a).

MR. MILLS: Oh, you haven’t?

JUDGE NELSON: No, sir. DLoesn’t 14 (a) get
you in the same privilege question that we discussed
before?

MR. ROACH: I think 14(a) is just the
U.P.-S.P. merger, and as to that, I think we discussed
it in connection with 4(a).

JUDGE NELSON: Let me see if I understand
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHOOE ISLAND AVENUE, N.W.
(202) 2344433 WASHINGTON, 0.C. 20005 (202) 2344433
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UNION PACIPIC CORPORATION AND UNION PACIFIC RAILROAD COMPANY
- CONTROL - MISSOURI PACIFIC CORPORATION AND MISSOURT
PACIPIC RAILROAD COMPANY e D e
DECISION ON DISCOVERY APPEALS

Decided: April 22, 1981

On March 10, 1981, Scuthern Pacific Transportation
Company and its affiliate St. Louis Southwestern Railway
Company (collectively SPT) filed interlocutory appeals to
four rulings of Administrative Law Judge Paul Cross denying
various SPT discovery requests. Applicants (collectively
JP) replied on March 12, 1981. Our jurisdiction to hear
this appeal was established in the decision served
October 15, 1980 in this proceeding.

SPT has appealed the following four specific rulings
nade on March 3, 1981:

- - - (1) denial of SPT's oral motion to ‘compel  production of
pre=1379 documents. pertaining to internal discussions or
analyses of, the possibillity or desirability of a Union
Pacific/Missouri Pacific consolidation;

(2) denial of SPT's oral motidn<to scompel :production of
certain studies prepared prior to consideration of the Urion
Pacific/Missouri Pacific consolidations by the Union Pacific
board of directors;

(3) denial of SPT's Motion to Compel Answers to
Interrogatories and Production of Documents (SPT-19) dated
February 2, 1981; and

(4) denidl of SPT's Motion to Compel Production ol
ncfaluested Data and Documents (SPT-20) dated February 6,
1981.

We will address each request in turn.

Oral Motion to Compel Production
of pre-1979 Documents

By oral motion on March 3, 1981, SPT sought production
of internal discussions or analyses by Un.ion Pacific stare

1/ Fmbraces F.D. No. 30,000 (Sub-Nos. 1-10, 14~17) and
Hos. MC~K-14448 and MC~F-14h49,

-




Finance- Docket No. 30,0900

ol the possibility or desirability of a Union Pacific/
Nlu:ourl Pacific consolldation. The Judge denied the
motion.

SPT based its request on the allcged representation of
applicants' counsel that go such discussions had taken place
prior tc vanuary 1, 1979.5/ In .reliance upon this
representation SPT states that it restricted the scope of
Lts discovery tc the time period after January 1, 1979.

s Yoon ¢ross examination of Mr. William S. Cook on
W.rch 3, 1981, it was discovered that, while discussions of
the present proposal of consolidation of Union Pacfi: «nd
Mlssouri Pacific had commenced in 1979, the possibility of
such a consolidation had been considered wuch earlier. On
At least two prior occasions Missouri Pacific had approached
Union Paecfic on the possibility o a merger and Union
Pacilic had concluded that 15 was not the right time to
pursue such a consolidation.’/

Upon learning of these pre-1$79 contacts, couasel for
SPT moved for production of documents related to considera-
tion of the earlier proposals. SPT now argues that it was
imycoper Cor the Judge to cdeny its motion.

Applicants argue in reply that the earlier considera-
tion of possible mergers 1s irrelevant to consideration of
the proposed transaction which was not negotiated until late
1979. VMoreover, applicants find "specious"” SPT's allegation
that it was misled by the representation.that no negotia-
tions occurred prior to January 1, 1979. / Applicants
aliege that all railroads have studied restructuring possi-
bilities in recent years, especlally after the Railroad
Revitalization and Regulatory Reform Act of 1976 ‘the 4R
Act).

3/ Dy letter dated October 2, 1980, counsel for applicants
stated:

The Tin: period governing all searches and production
ML % Jarapy 1, 1579, to ... date .... In this
cennect! n, asnlicants now state ... that no discussions -
sAlcee 1. twe g oficers of the applicants or among offlcers
«f =my ‘rdiviieal applicant - pertaining to the transactions
that are tae suvjest of the aocve proceedings occurred prior
to Januarcy 1, 1979.

3/ Transeript p. 267-269.

4 Appllizants clte the language ci the letter of October 2,
T48C susting trat there were ac internal discussions prior
to January i, iy79, "wertaining t. the iransactions that are
the cur 22t 27 these pt ceedlings.”
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proposal before us. -

with the same partner, me prior o
the actual consolidation Proposal ,must necessarily have
provided background for negotiating the final Proposal.
Discovery or documents these discussions cr
analyses may very well lead to introduction of evidence
relevant to the Commission's consi the public
lr.terest in this proceeding, particularly in the arex of
expected benefits of the transactions.

For this reason we believe SPT's oral motion to compel
production of pre~1979 documents pertaining to internal
discussions or analyses of the Possibility or desirability

uri Pacific consolidation should

We will graat the appeal, but limit
ial to the time period after January
r to 1s too remote to be

Oral Motion to Compel
Production of Certain Studies
——————=—=__ertain Studies

also revealed the
. ntial-consolida

Union Pacific prior to consideration of -the consolidations
by its board of directors. SPT argues that such Studies are
relevant to the development of the proposed transaction and
should be produced. While applicants noted that ghey would
not object to production of parts of the Studies,®/ they
argued that the studies were dated, of little useTulness ang
that portions of the studies dealt with sensitive-
considerations of possible mergers with railroads other than
Missouri Pacific and should not be subject to discovery in

this proceeding.
The Judge denied SPT's motion.

For the reasons discussed above regarding: production af
pre-1979 documents, we .believe the portions of the post
January 1, 1976 studies specifically dealing with
1isslouri Pacific should be made available to SPT.7/ we

2/ In addition, materials prepared before 1976 would not
reflect the effectiveness of the 4R Act. 3se also
transcript page 273.

E/ Transcript p. 315-316 and 848-849,

7/ The interlocutory appeal did not request matarial for
other than Missouri Pacific.
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agree with applicants that material not related specifically
to Hissouri Pacific may be sensitive and need not be
revealed in this proceeding.

SFT's mokion should have been grauted to the extent
described zbove. SPT's appeal is granted.

Motion to Compel Production of

Requested Data and Documents (SPT-20)

SPT-20 was filed-on PFebruary 6, 1981. In this motion,
SI"L sought ordaers compelling applicants to respond to, and
-t produce, the documents requested in several outstanding
discovery creq'iests. Some of the items remained in dispute
At the commencement of hearings on March 3, 1981, when the
Judge denied the motion. We will address each item raised
in SPT's appeal. :

SPT Pirst Set of Interrogatories, Requests 12 and
13: 87 These requests deal with material submitted to or
used”in any presentation made to the various boards of
dlrectors of applicants. Applicants allege in their reply
that they have produced all materials covered by these
requests. Accordingly, SPT's appeal with regard to these
requests is moot.

SPT Recuest for Drafts of Verified Statements: By
letter dated January 27, , counsel for SPT requested a
copy of rne initial drafts of each verified statement for
each witness sponsored by applicants, since all of the
applicants' top officers and policy witnesses have no
undecrlying work papers supporting their testimony. In this
context, SPT alleges, the drafts are pecessary for acequate
cross examination of these witnesses.”/

In reply applicants cite the decision in this
proceeding served Deceaber 10, 1980,1in which draft verified
statements were denied the Missouri-Kansas-Texas Railroad
Compen;, =Ml %he de:zision in Pinance Docket No. 287993
{Cub=Ne. 1), Jt. Lou:s 3o:ithwestern Railway Company -
Purchase (Pcrtion) .(not printed) [october ¥§, 157§§ barring
discovery of draft verified statements.

8/ "12. Tdent! fy ané ~roduce all document" submitted to the
Toard of Dira2ctors of each applicant herein referring cr
relating tc the L:anszc.ion proposed herein.”

"13. Ider:ify and vroduce ali documents usad in
cunnection with any presantation made to the Foard of
JMrectors of sach aprlicant herein zoncerning the propaused
rransaction.” .

9 1 the requast is dealed SPT ceeks, "at the very least,
Zha* the Ju:ge zonduc* #n in carmera inspection tc determine
whnethes~ tihe dr«ts should be nrotected. The request for in
camera inspection will te discussed infra.
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Draf: verified Statements, whether wricten-originally
by the witnesses or by an attorney, are refined and focuseq
by the fnteraction of the witness and the attorney. as such
the Jrafts are indlcative of the process followed by the
Attorney 1in preparacion for litigation and deserve
vrotection under the work product doctrine. See United
States v. Nobles, 422 U.S. 225, 238-39 (1975), and Hickwan
v. ylor, 329 U.S. 495, 510-11 (1947). g

4 Horeover, the zbsence of work papers and unavailability
s{ draft verified Statements do not preclude SPT's cross
examination of each witness based upon the submitteqd
itatements.

The Judge did not abuse his discretion in denying the
motion, and SPT's appeal seeking draft verified Statements
will be denied.

1981

Appendix A.

and other materials exchanged between ong the top
executive officers within each of the three carrier
applicants and thelir respective parent organizations
soncerning the proposed transactions. SPT states in 1its
appeal that the purpose of these discovery requests was to
obtain any documents or correspondenc2 sent to or received
by these executives. SPT cites the lack of any work papers
Jdescribing the evolution of the verified statements of
applicants' executives as Justifying the need for discovery
of these titems. SPT alleges that compliance witn its
reéquest would require a search only of the files of seven
top exccutives of applicants.

In reply applicants offer the following points.
the requests are extremely broad. Second, SPT has
already discovered against applicants with regard to Union
Pacific's propoafs acqguisitions of both Missouri Pacific ang
Western Pacific.iV/ Third, applicants allege that
compliance with JIPT's request would require a search of the
files of 48 executives, including all the vice-presidents
set forth in the request.

Thet verified statements with which SPT {s concerned
were filed along with the Jrimary applicasions in these

10/ Requests 15 and 16 of SPT's First Set of Discovery
RCquests called for "all documents which refer or relate to
the possible acquisition or control of MP (and WP) by UP op
werger or consolidation of UP and MP (or WP)." See also
Requests 12 and 13 (documents used in connection with
iresentation to applicants' Boards of Directors regarding
Lhe transactions) and Request 21 (documents generateda by U
in connection with 1its review of the business or property of
MP and WP) in SPT's First Set of Interrogatories and
Reguests Cor Production.
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Pl Lngs on Geptember 15, 1980. The statements have bLeen
avallabhle to SPT for 6 months. Additionally, SPT has
discovered numerous documents related to consideration of
the proposed consolidation by applicants' witnesses pursuant
to Lts other discovery requests. While applicants did not
keep files by individual witnesses, they did categorize
working papers and material by subject matter and an
extensive index in this form was made available to spr.11l,

We do not h2lieve further discovery is necessary to
Zllow SPT to cross exauine applicants' witnesses
etfectively. The Judge was within his discretion to deny
tne motion and the appeal will be denied.

Motion to Compel Answers to Interrogatories and
the Production of Documents {i?T-19)

SPT-19 was filed on February 2, 1981. In its motion
SPT sought orders compelling production of a number of
disputed documents as well as answers to described
interrogatories. The motion was denied by the Judge on
March 3, 1981. We will address each item raised in SPT's
apneal.

Specific Documents: Since the time SPT-19 was filed
applicants nave procuced a number of documents to SPT.
There remain 58 documents which have not been produced.if/

In denying SPT's motion to produce these documents, the
Judge cited the reasgging set forth by applicants in their
reply to the mo:ion.__/

Applicants rely on three grounds to Justify their
withiiolding of the remaining documente: (1) attorney-client
privilege, (2) the work product doctrine, and (3)
cor.*ldenttallty.

The Jisputed documents include 44 for which the
attorney ~lient privelege is invoked to preclude

il/ Transcript, January 6, 1981, page 124-25.

A&y e g vovpents are described by 2frilaevits of counsel
whichh are Aztachments F, & and K to UP-42, applicants' reply,
to SPT-19. Sixty-two documents are cescribed. Three were
ordered produced by the Judge on March 3, 1981 (F-16 and 34,
and G-2) and ocne (F-53) has since GSeen voluntarily produced
by applicants. See UP-57, Applicants'’ Reply to
Interlocutory Appeal, at page 22, footnote 4. Document G--2
was ordered produced iy the Judge after counsel for MP
voluntee~ed to mzke 1t availaole. See Transcript page 230.

I3 wrqnseript page L71.
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dlscovery.“/ The work product doctrine 1is invoked to
protact 40 documents, 32 of which are also included under
attorney-client privilege. 5/ The work product doctrine
without the fgtomey-cl'ienrprivilesc is invoked to protect

8 documents. / Applicants continue to withhold 11
‘locuments beGause of their confidentia] nature.l7/ o
Lthese, nine ure commeccially sensitive-8/ ang twg

relate to confidential settlement nego?fltiom.__/

(1) The Attorney-Client Privilege.

The attorney client privilege exists "to
and frank communication beiween

United States, 66 L. Ed.

( P r mleg comprehend privileged
material at 49 C.P.R. 1100.55,20, Eh; Supren: Court in
Up . john, supra, the privilege exists to
protect not only advice to those
who can act on it, 8iving of information to the
lawyer to enable him to give sound and informed advice.”
L.Fd. 2d. at 592,

SPT argues that the attorney client privilege does not
Apply to a lawyer Acting outside of his responsibilities ag
2 lawyer, and that in this proceeding applicants' counsel
may have been evaluating the information in the withhelq
docunents in a business rather than legal sense.

18/ Docusents F-1-11, 14, 15, 17-21, 30-33, 35-46 and
§8-52; G-1; and H-1-4,

15, Documents F-1-11, 14, 15, 17-21, 30-33, 35, 48-52; ¢-1;
and H-2-4.

18/ Documents P-12, 13 and 25-29.

_1_7/ Docments F-22-28, 52, 54 and 55;vand H-5.
18/ Documents F-22-28, and 52; and H-5.

19/ Documents P-54, 55.

Ly—

29/ 3ee 9eneral Mules of Practics. 346 f.c.c. 603 (1974).
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‘We rind this argument unconvincing. The affidavits
pvroduce? by applicants describe in detail the nature of the
‘1ocuwents involved., It appears unmistakeable that they
reiate to the preparation, filing and prosecution of the
Appilention 1n this proceeding. The factuul nasYre of some
decumcnts does nothing to affect the privilege.ct/

The Judge did not abuse his discretion 1n denying
discovery of those items allegedly protected by the attorney
client privilege,

{2) The work Product Doctrine.

The work product doctrine is 2 long recognized sule
protecting work done in anticipation of litigation. /
doctrine is presently codified in Rule 26(b)(3) of The
Federal Rules or Civil Procedure, which allows a qualtfied
protection to documents ¥ , , . prepared in anticipation of
litigation or for ctrial by or for another party or by or for
that other party's representative (including his attorney,
consultant, Surety, indemnitor, insurer or agent) ., , , ,n
Such documents are discoverable only upon a showing that the
party seeking discovery has substantial need of the
mzterials in the preparation of his case and that he is
unable without undue hardship to obtain the substantial
equivalent of the materials by other means. Mental
impressions, conclusions, opinion, or legal theories of "an
attorney or other representative of a party concerning the
litigation" are not to be disclosed.

The

SPT argues that our rules o not specifically apply the
work product doctrine to Commission prcceedings. Horeover,
1t argues, application of the work product doctrine in
administrative proceedings 1s not justified and would result
in all workpapers related to Commission applications being
shielded from discovery.

We disagree. - While cur rules do not specifically adopt
the work product doctrine, 3; has been previously applied in
aaministrative proceedings.__/ We are specifically chargeqd

—— — - —— - s —

-1

€/ See bvjohn, supra, a: 592 where the Supreme Court cites
£

ATVA CiZe of “rorfcssioral Responsibility, Eshical
Consideration 4§ ~ ].

22/ Hicknan v. Tayior, 229 U.S. 495 (1947).
23/ See Matta v. Hogan, 392 P.2d 686, 693 (10th Cir. 1968)
TFatent interferencs roceedings); Upjohn, supra
(auministrative sunpn2na); and Finance cket No. 30,000,
Jnion laczific Cora. - ~.ntroi (cecision served December 10,
1980).
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with conforming our rules and pracedures as wearly as
possible to those in use in the courts of the lUnlted Statns
general iules of Practice, 346 i.C.cC. 603, G619 (197h). "%

lere 1S no rcason the work product doctrine shonld nog
apply to Commission proceedings, and we see no necd toe Ly
dire consequences predicted by SPT to flow from its
épplication. FHowever, following the 3upreme court’s exam:le
in Upjohn, 66 L.Ed. at 591, we will not "lay :lown a Yroad
rule or series of rules to govern all concaivahle futuce
jquestions”™ in the area of privilege. The work neoduct
doctine can be applied on a case by case bastis in Comniss L,
proceaedings. ‘

The documents withheld by applicants pursuant =, the
work product doctrine appear properly withheld. ne
document (F-47) refects the legal opinions of applicants:
counsel. The remaining documents are suumaries of specifsc
shippers' volumes which do not appear necessary to S¢P's
case in light of the voluminous materials otherwise :rov.de:!
regarding traffic.

The Judge did not abuse his discration regarding Lho:s
items protected by the work product ‘octetlne.

(3) Confidentiality.

Confidential business information i3 rnot discuverant..
unless the relevancy of the information is suf'ficlent to
outweish 1its commercial sensitivity.. Confidential husiness
matters are similar to trade secrets and the courss ace
loath to order their disclosure absent a clear show!i_ ot
lamew.ate need for the information requested, Duplan Cor:
v. Derring Millikin, Inc., 397 P. Supp. 1146, 1“5’5’1 5 L e
1 ‘ e an court went on to say "[olnce the [:raus
secrets] priviEege is asserted . . . the party seeking
discovery must make a clear showing that the documents are
relevant to the issues involved in the litigation. 1In
doubtful situatious production will not be ordared.” 397
F. Supp. at 1185, emphasis in original.

SPT in its appeal does not address the specilis
relevance of the confidential documents withheld. T:;sex.|
it argues that applicants should have the burden of BRI
the need ros protection of the documents undar 49 C.F.2.
1100.55(c) .24/ g

24, spr seems to argue that Requests 12 and 13 and ..y -
o' 1ts Pirst Set of Interrogatories require praduct:.ag,

These items seem unrclated to confidentialit,. 7. .::,13
and 13 are discussed, supra.
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.5 We disagree. The detemilnpation of whether or rot to

2llow or require discov rial requi

a nc of laterest.: While SPT's discovery o 3 i

~Lr_______m:nmmfm: hholq UF documents may NAVE besn Gxeful, [n slther &

tactical or commercial sensc, it does not Appear necessa

xnwmmﬁ,mrﬁf
Confidential material related »e

nejotiations clearly shou be discoverahle ir ocder to

encourage private settl See Reichenbacy

v. Zm A . 24. 1072 (5th Cir. 1976).

The Judge did nct abuse uis discretion in denyin: tie
morlon regacdiay conlidential documents.

(4) In camera inspection.

SPT has requested generally that all documents withhel.
by applicants te subject to an in camera inspecticn te
determine whether applicant's characterization of the
docunents 1is correct and whether the documents shculi He
protected. VWhile in camera inspection 1s occasiona’'l 0
useful tool, we do not believe it is necessary for tn{sc
documents. Applicants have provided a sworn desceiption »i
each withheld document and voth parties have thoroupghly
argued the issues related to their discovery in muilons,
appeals and replies. This is sufficient inforuation Lo
determine the discoverability of the disputed documents

without an in camera inspection. See Dura Corporation v.
Milwaukee Hydraulic Products, Inc., 37‘Frr‘rf'ro—'v. -D. 570 (19%5).
#icreover, an inspection places an addittional bdurden
upon the Commission's resources in this proceecling whics i.
not Justified by the circumstances. This proccedin: -
governed by the strict time limits of 49 U.S.c. 1138y,
additional adjudicztive burdens, which may aft'e:t the

schedule of hearings, will not be placed on Commission
rescurces without pood cause.

In 1ight of the materizal already dliscoverad ia tils
proceeding, the sworn descrintion Ly applisantx of :he
withheld docurients, the discernable relation of the
documeits t. the various privileges claimed, and the
z.ternative sources for much of the protected informatfae,
(such as traffic studies), the Judge fid not 2abuse his
digcretic anid the 2ppeal s denied with respect $5 13 o
tie specific uocuments.

‘5/ SPT alleges tra:t an inconsistency exists regariing the
production of document G-2 and the withholding of other
documents. +We (ind no inconslstency since document $-2 .as
voluntarily produced ty appilcants after discussion wisn iLhe
Judge, transcipt rage 230, and with certain conllidential
material masked, transtript page 154&-y.
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B

Documents Referring to Other Possible Merzers Involvin,
response 58 Request 17 of SPT's Pirst Set of Discovery
Requests.<®/ SPT renews its request on appeal, alleging
that discovery of Union Pacific's plans regarding other
railroads 1is necessary to allow SPT to present the antitrust

issues involved in this fFroceeding.

Applicants argue that, by definition, this request
fecuses on matters outside the Scope of this proceeding and
seeks documents not "relevant to the subject matter of the
pending proceeding” within the meaning of 49 C.F.R.
1100.55(a).

SPT states that this argument by UF 1s inconsistent
wlth what Union Pacific argued in support of its Motion for
Dizmlssal Ln Southern Pacific Trans rtation Company v.
Union Pacific Co rat{gg, Civil Action No. 35-5581 FRP
(Tx), ;entral District of California, filed MNovember 25,
1980.4y

Applicants respond that there is no Justificaction for
SPT's attempt to bootstrap supporc for its discovery request
in this proceeding by reference to its District Court
antitrust action against applicants. The antitrust action,
like this proceeding, addresses the proposed consolidation
of Union Pacific, Missouri Pacific and Western Pacific. It
does not address the potential acquisition of some other
railroad company.

SPT makes no effort to show how the information
requested would support its allegations of monopolization,
particularly regarding carriers other than those involved in
this proceeding, since no discussions of these posaibls
consolidations ever reached the point cof negotiations.-g/
Moreover, any consolidation of other carriers would require
Commission approval, and in the proceeding to obtain such
approval the Commission would carefully review the
transaction to determine its competitive effect.

To the extent the request indirectly seeks information
about how the proposed consolidations might weaken other
carriers (so that those carrisrs were susceptible to
takeover), the Commission and the parties have already
endeavored to obtain more direct and probative evidence.
Indeed the Commission's ‘ntent to focus on the impact of the

26, "17. TIdentify and produce all documents referring and
relating to the possible acquisition of control by UP or
merger or consolidation with UP of any other railroad
company or company owning or controlling a raillroad

company. As used in this interrogatory the term "UP" refers
to Union Pacific Railroad Company or its parent subsidiary."

el yp argued that matters railsed in the District Court
antitrust proceeding were within the primary and exclusive
Jurisdictlon of the Commission and should be considered in

this proceeding.

Eﬁ/ Transcript pages 265-9.
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proposed transaction on competition among carriers has been
mirde cleac Crom the very. first decisions in this proceeding,
“:w declsion of August 25, 1980. Thus, if the proposed
acquisitions were found likely to monopolize the transcon-
tinental movement of (reight, the Commission would carefully
ezamlne the transaction to determine whether there 1is any
counterbalancing public interest. See McLean Truckin Co.
v. United States, 321 U.S. 67 (1944). ould the ission
approve tihe transaction despite any perceived wonopoliza-
tlon, the applicants' consummation of the transaction as
ippruved Ly the Commission would be exempt from the opera-
tion of the antitrust laws. See 49 U.S.C. 11341(a) angd

Minneapolis & St. L. Ry. Co. V. United States, 361 U.S. 173
11§5§5, reh. den. 361 5.3. 945 (1960).

In making its inquiry on the competitive effect of a
transaction, the Commission focuses its attention on the
particular transaction in issue. The fact that Union
Pacific may have considered other possible transactions 1is
not ilkely to assist the Commission in determining the
effect of the transaction ultimately proposed. The dis-
covery request sceks documents not relevant to the subd ject
matter of this proceeding and, theretg;e. is not proper
discovery under 49 C.F.R. 1100.55(a) .57/

The Judge did not abuse his discretion in denying this
motion, and the appeal 1is denied.

Oral Communications Concerni the Proposed Merger: In
SPT-19 an order was sought compeiling applicants’ respopse
to request 18 of SPT's First Set of Discovery Requests.3Y/

29/ The Judge did allow crass examipation on these matters.

30, w18, Idenzify each communication, meeting, conference,
discussion, cr telaphone ccnversztlon wherein the possible
or proposed mergesr, consclidation cr control of UP, MP
and/or WP was di:cuss?d %y any officer cr eaploy?e of
applicants. T[or each such discussion s<ate:. ‘a) the
participants; (L) che 2ate and tim: of Jdiscussion; (c¢) the
subject <l the discussion; ard (&) a description or summary
of the c¢-aternis of tie discussion.”
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SPT argues that this
applicants* lastructy
written memora
consolidation.__

bjected to the request, alleging 1t to pe
unreasonably broad, burdensome and vague. Applicants state
that complying with this request would be overwhelming,
each of applicants' officers may have had thousands of ora:
c¢ommunications regarding the consolidation.

Because of the volumé of material already made
available to SPT and the extraordinary difficulty of
complying with the request, the motion was properly denied
by the Judge. The appeal 1s denied.

trackage
granted. Additionally, SPT
relevant to whether CNW
nerger 13 approved, to C
the present ap

3L, SPT's reference is to a2 document obtained in discovery
éntitled "Procedures for Handling Confidential Materials"
attached as Exhibit P to SPT-19. The document sets forth
procedures for controlling written material; it notes that
"memoranda containing speculative personal opinions op

t de protected from .

in the ICC proceedings.n

ppears to be an apprupriate guide to

pPreparation of materials related to this preceeding,

23/ SPT defines "relationship” as:

(a) Ownership or purchase by U? of stock of CNW;
ownership or purchase by any other applicant of the
Stock of CNw;

(b) intention of any applicant to purchase or otherwise
acquire any ownership interest in CNW stock or
assets of any kind;

(¢) any loan or advance .of funds or planned or possiple
loan or advance of funds by any appliqanc to CHNW;

(d) any discussions with CNW officers or eﬁplcyeés
concerning the use of rederal funds by CNW for
lmprovements; and

any dealings or plans concerning the Powder River
Basin.
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Applicants argue that the request focuses exclusively
on mitters outslde the scope of this proceeding.

We agree that the request cxceeds the scope of thls
proceeding. 4 separate consolidation proceeding would be
required to approve any acquisition of CNW. No matter what
security interest in CNW properties, Union Facific might
ohtain, UP czannot lawfully take possession of or operate any
segaent of CNW's rall line without Commission approval.
Geparate uroseedings are presenjly ongoing regarding CNW's
focle in the Powder River Basin.??/ Moreover, SPT has
aiready discovered against applTcants with fesard to the
effect of the proposed transactlon on.CNH.3 / Applicants
also have provided, in response to the Commission's
infcrmation requests, detailed information regarding the
effect of the merses oa the abiliity of CNW to provide
essential services. 5/ Applicants' traffic diverison
studies and underlyIng work papers address in detail the
impact of the proposed transactiocn on CMW.

Tte ability of Union Pacific and CNW to closely
coor:idinate tineir operations is a matter properly explored in
this proceeding as it may reflect on the potential benefits
of the transaction. See Ex Parte No. 282 (Sub-MNo. §),
i2ailroad
Gonsolidation Procedures - General Policy Statement,

30% 1.C.0. 780 (1981). However, the discovery requests are
much broivder than cperating relationships and entail a mucl,
greater burden. Accordingly, the Judge did not abuse his
discretion in denying the motion.

Requests 3 and 4 of SPT's Third Set of Discover
Requests: In its Third Set of Discovery Requests, SPT
sought production of documents related to applicaggs'
Responses to Requests for Additional Information.>°/ SPT
argues that these requests may produce material which may bea

inconsistent with applicant's responses.

33/ 'Pinance Docket Nos. 26934 and 29066.

38 fequest 435 of LPT's First Set of Discovery Requests.

35, Applicants' asvonses to Request for Acditional
Tiforimation, UP=-13A/MI'~-18A/WP-16A. SPT alleges the request
faor additional information regarding the merger's impact on
ClW's continued abiliny to provide essential service
necessarliliy rakes inquiry into existing or planned relations
between CNW and Union Facific relevant to this proceeding.
Ve do nor agree.

36, "3. Identirs and prodi,ce ail documents in the
possession of aprlicantz reflerring or relating tc the said
jResponzes, 2ay related r.a%arial .r any part hereof.

"4, I.e:zifs a1l prewwuce a.i docvaents in the
.

Lousa2ssion =i #upili..- .t referring to c¢r rz2lating to the
Order of :ce Commissaw: savrvy August o5, 1760, in these
orcceedings whicn rensired tne filing =f the said Response:s
Ny apvlicancs *
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We agpee. SPT's requests represent a classic 'rlshlng
Cxpedition, The Judge Properly denjeq the motion, e
Appeal wi)} 2130 be denied.

Summarz. We have disc
motions tuled upon by the Juy S
reconsideration.
denfals of the o
pre-1979 documents
analyses of the pos f the Proposed
tonsolidation and udies
Prepared

the period » 1976, We w
appeal from th SPT-19 and SPT-

It s Oordered:

(1) The 1nterlocutory appeal of Southern Pacifie
Transportacion Company 1s granted to the extent set forth
a:bove.

(2) This decision is effective upon service,

By the cOmmisaion, Division 2, Commissioners Greshanm,

Trantum ang Alexis. Commissioner Trantum wag absent and did noe Participate,

AGATEA L. MERGENOVICH
Secretary
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discussions,
@ thea Mr. Weicher and [ worked on — we had those

® negotiations with UP,
() Q.Andnolh'emdhdeu.ha.nurn

got your statement in front of

You could look at page 1 and try to

determine where you fell in there.
A. That would be

88BE888388s

m
@ eaginecring

o Q.Andudmﬁnemyaumoﬂbe

“@ :.?genwﬁaﬁonommhdﬁcu&m
>

© A Iwasaware of it.

m Q.Didywhvemymleinnylaiviﬁu

@ relating to that merger application that was

™ before the ICC?

an A. No.

an Q.Jnulotollo\vupoa(hal.youlmw

an —ﬁ:wkmhdgeoﬂbelccnievofwhl
as be competitive concerns. Did any of that
ue Mledgeorvumyoﬂhﬁhoﬂdgebueﬂon
as thchC'sddmnimionnouonmntheme:

. And just to come forward, what was your

@9_poition in 19907
"~ Page129

(0 A. I'was assistant vice president of

G) finance and I think also I was assistant vice

o pleddeuofmmgeommicuinlheume

@) year.

7)) Q.Mu'lpuuymmtwin

© terms of what your various positions weze. By
ou vice president, administration?

® Q. And w cadid you become vice president,
a0 car load commodities?
D A. Jaguary 1 of *94.
) Q. So that was after you were vice
3 presideat of administration?
06 A Yes, sir.
as Q.And.coma.thnyouheldlhn
(16 position, vice president, car load commodities,
un uﬂmbeumymwmpodion. chief
an mechanical officer?
(9 A. No, I was VP executive in between.
20 Q You were -
an A. VP, dash, executive.
@) Q. Was that in the 1994 time pesiod?
@) A. It was late in *94 and the first months
@) of *9s.
@9 Q. Just as a predicate, if the UP/SP

s

e

i

B2BBERSE3883858
- g
¥
=Y

©) occasion, used outside consultants, dida’t it?
10 A Yes.

an Q. And ihis ALK study marked as Exhibit |
(12) is a0 example of that, isa't it?

an A Yes.

(14) Q.Aumﬁmlﬁnvihnmykmu
15 as!McKeazie & Company?

6 A rles, lam.

an Q. Do you know a Mr. Joha Anderson?

(0 A. Yes. 1know a John Anderson.

(19 Q. There is a John Anderson that's

@) gm;mﬁbmeNMSw
@y b

@) A. There is a couple but yes.

@) Q. Is there one particular geatleman who

@4) not only has that charscteristic but also has the

@9 _chanderistic of having formerly worked at
li;m

) McKaazie & Compaay?

@ A.lbdkvethnloth.Amebois

® our seaior VP of coal, previously worked at

(¢ McKenzie.

9 Q. And belp us. Was be with the

(6 Budington Northern or the Santa Fe side?

™ A. Budingion Northern.

) Q.Anﬂmmumotorhvcywwet

® heard of ~ let me break that down. Were you

(10) sware of a study prepared by McKenzie & Compan:

(1) prior to 1994 that discussed this structure that d

a2 l'vebeuulkixub«n.lhpo-'ﬂemu

(13 of rail competition in the western United States

(19 Mthqemldbehﬂtwomjudlnl

(15) camiers? .

(16 A. Prepared for who?

an Q. Prepared for anyone.

a8 A. No, I don’t think so.

(19 Q. made that broad. Let me be -

‘o) specific. Anmnmotudumdymm
Railroad?

@iy for the Santa Fe

@) A. Ithought you just narrowed it. No.

@ Q.No(whdaborit.anywhdpmin

@4) any way? Doyouluvcuymo(mym
s mymfwmmbyudmje&%paq?

Page 127 to Page 132
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m mwmcm Are you saying any study
5y McKenzic or study directed to two railroads?
MR. LUBEL: Richard, I'm soery if I
wua'ldeuonlhumlw:nﬂ
would guess most of us bere knew that I was
ulkn:;mnadyotmmot;‘h;
west and two nailroads, but I apologize
didn’t make that clear. .
T!!BWI’I‘NBS: You're talking about two

(15 made up of two major class 1 railroads.

a6 A.Iamnot aware of that, that I recall.

an Q. And whea you say you don’t recall, are
(1% you saying that you know there wasa't such a
a9 thing or there may be but you just doa’t recall?
an A. Ibelieve there was not such a study

. 1) directed at two railroads in the West. -

a» Q. You're qualifying that. Are you aware
a» of some McKenzic study that dealt with that
ae Mmudalvﬁhnnmolnil

Page 136
M A I'm not certain of that. I believe
@) there was multiple scenarios analyzed. Whether
©) it was one or two studies, I'm not certain.

(6 made of these studies, or this study?

™ A.1doa’t think they got wi. aoution

® beyond our executives.

® Q. And what's the basis of your concluding
o) that? :

an A Aslsaid, I had some involvement in

) mwmuumukmm
an» wumnuumu
4 that was it, that they woulda’t distribute them

(5 any further. .

a6 Q. And what was your position at the time?

an A. I would have been assistant vice

(s president of finance or management of services,
(19) depending upon, I think, when they were done.
o Q. Bmmmnmdundy

an or studies?

@ A. No.

@) Q. Do you know if Santa Fe corporation has
@) retained copies of those studies?

?
@5_competition i

) A. McKenzie did a number of studies for
@) Santa Fe and Santa Fe alone that looked at the
@) restructuring of railroads in the West.
@ Q. ldentify as many of those studics as
(5) you know of. When were they done, who were they
) directed to?
™ A. The vast majority of them I think were
@ done in the 1990 time frame. Maybe some in *91.
© They were primarily directed at our senior
management.
Q. Do you know if Mr. John Q. Anderson was
involved in those studics on behalf of McKenzie &
Company?
A. I believe he was not involved.
Q. Do you know who was involved on behalf
of McKenzie & Company?
A Yes.
Q. And who was that?
A. Larry Lawrence was the engagement
manager. Dick Ashley, who is one of their senior
partners, I'm not sure how they titled people,
was also involved.
Q. And when you say the studies were
directed toward senior management, would you

a9 A.No,ldon't
Page 137

) MR WEICHER: Mr. I.nbd.unlobpu

@ and ask what the relevance of this questioning
is?
MR. LUBEL: Well, not to go on at
length about it but if it talks about the
structure of rail competition in the West and it
was done by Santa Fe, it may have some bearing on
the competitive issues before the Commission in
this case. But I'm about through with this area.
MR. WEICHER: I'll permit him to answer
but it’s not clear what we’re doing here. But go
ahead.
MR. LUBEL: Well, you could possibly
help us with that. Let me make a formal request
for any copies of the studies that the witness
has just been referring to. And I make that
request of Burlington Northern and Santa Fe.
MS. JONES: You can make that through
the proper channels of written interrogatories
and let us have the chance to review it.
MR. WEICHER: The witness has responded
appropriately to what he knows.
MR. LUBEL: Iwill. But]informally,
just to speed things along, make that request

include Mr. Krebs in that group?

Page 135
A. Yes, I would.
Q. And who else wouid you include?
A. At that point in time, I would have
included Mr. Haverty and I'm sure some of the
other VPs were involved. I’m not sure who all it
was discussed with.
Q. And how do you know that those studies
existed?
A. I provided - I had some discussions
with McKenzie when they were in the process of
preparing them and I participated in some reviews
of those studies.
Q. And what’s your best recollection of
how many there were? You used the plural.
A. I'm not sure how many specific
engagements there may have beea. I think they
looked at just about every combination you could
think of of railroads in the West.
Q. And these were written reports or
studies by McKenzie & Company?
A. They were on paper. They werea’t
writlen as testimony is written. They were more
like slides.
Q. And you believe there was more than
one?

now.
Page 138
BY MR. LUBEL:
Q. And in the early "90s whea this study
or study of alternatives may have been done by
Moz '~ & Company, what if any document
N .alui policy was observed by Santa Fe?
A. I'm not sure.
Q. Do you know if there was a written
policy on how long materials should be retained,
particularly any strategic studies?
10 A. No, Idon’t
an Q. Have you made any attempt, in recent
(12) months, to locate a copy of this McKenzie study
3 or stdies?
a6 A. Yes. llookzdmwghmvﬁlanpan
a9 of this
ae Q. Doywkaownfuyolhuemployeaot
1) officers of Burlington Northern or Santa Fe have
(%) a copy of this study?
a9 A. No, I do not. ™
@) Q. Let’s come forward i
an aMulknbmmheBumcglmNoanam Fe
@) merger. Now, the application for that merger was
@) filed with the ICC in approximately October of
@ "94, is that correct?
a9 A. That’s correct.
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Reguest No. 25.: Produce the files for KCS’ 25 largest Kansas grain shippers and

10 largest plastics shippers.
Obijection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead

to the discovery of admissible evidence. KCS further «jects to this request to the ex*ent that

it seeks production of documents subject to the attorney-client or work product p~vilege.

Request No. 26.: Produce all publications, written testimony and transcripts of
Curtis M. Grimm, Thomas O’Connor and Joseph Plaistow, and all merger analyses that have
been conducted by Snavely, King & Associates, without limitation as to date,

Obijection: KCS objects to this request zs being overly broad and burdensome in
that it seeks "all publications, written testimony and transcripts,” without limitation to date and
apparently without limitation to subject matter. KCS further objects to this request to the
extent it requests documents readily available to the public, such as published materials. KCS
further objects to this request to the extent it seeks materials subject to the attorney client or
work product privilege in this or any other proceeding and to the extent it seeks testimony and
transcripts (1) that are subject to a protective order or (2) that are equally or more accessible 1o
Applicants than to KCS.

Reguest No. 27.: » Produce all KCS business plans or strategic plans.

Objection: KCS objects to this request as overbroad and unduly burdensome in that
it seeks information that is neither relevant to this proceeding nor reasonably calculated to lead
to the discovery of admissible evidence. KCS further objects to this request to the extent that
it seeks production of documents subject to the attorney-client or "vork product privilege.

Reguest No. 28.: Produce all computerized 100% KCS traffic data for 1994,
containing at least the fields listed in Attachment A hereto, a Rule 11 or other rebilling
indicator, gross freight revenue, and freight revenue net of allowances, refunds, discounts or

other revenue offsets, together with documentation explaining the record layout and the

3
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VIA HAND DELIVERY

The Honorable Jerome Nelson
Administrative Law Judge

Federal Energy Regulatory Commission
Room 11F21

888 First Street, N.E.

Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corporation, et al. -- Control and Merger --

Southern Pacific Corporation, et al.
Dear Judge Nelson:

The Kansas City Southern Railway ("KCi€"), by its letter to you of
March 6, 1996 (KCS Letter), has given notice that it intends to move for
an order to compel the deposition of Robert D. Krebs, President and
Chief Executive Officer of the Burlington Northern Santa Fe Corporation.
For the reasons set forth below, the Burli' gton Northern Railroad and
the Atchison, Topeka and Santa Fe Railway (collectively, "BN/Santa Fe")
oppose the motion of KCS. This matter will be considered at tomorrow’s
Discovery Conference.

KCS has utterly failed to show what information -- other than
cumulative information -- it can obtain from the deposition of Mr.
Krebs. It has not shown that less intrusive means of discovery are not
adequate. It has not shown why it has not gotten -- or could not have
gotten -- whatever information it purports to seek from the depositions
of Gerald Grinstein, Carl Ice, or Richard Davidson. And it has not
shown why BN/Santa Fe should be deprived of its CEO for the period of
a deposition and its preparation, when BN/Santa Fe has already made
available its chairman at the time the settlement with the Applicants
was negotiated, along with the senior executive who negotiated that
settlement, and will shortly produce two additiocnal vice-presidents.

-1~
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To begin with, KCS misstates the rules of the Surface Transporta-
tion Board as well as the discovery guidelines in this case when it
claims that there is a "presumption" that non-testifying witnesses may
be deposed. KCS Letter at 1. On the contrary, the guidelines (at 1 6)
clearly establish such a presumption only for persons who have
"submitted written testimony in this proceeding”; nothing in the
guidelines alters the Board’s rules with respect to the standard for
compelling a deposition of a non-testifying witness.

Contrary to KCS’s representation, (KCS Letter at 1), the proponent
of a depositiorn bears a heavy burden to show (1) "that the information
it seeks may not be obtained through other means of discovery, such as
interrogatories, request for the production of documents, or inspection
visits to [a party’s] offices, that are readily available and less
disruptive than depositions"; and (2) "that the material" sought to be
discovered by deposition "is not merely cumulative or [is] in danger of
loss.” --_Rawhi i

. ] ¥ (

Transportation Co., No. 37021, 1984 ICC LEXIS 47, at *4 (served Jan. S,
1985) . It is plainly not sufficient simply to suggest that a deposition
"may shed some light" on a topic that is broadly relevant to a proceed-
ing. Id. at *8. And it is not enough that the information sought in
a deposition is "relevant"; rather, the proponent must demonstrate that
there is a need for a particular deposition. i ;
v. Gulf Central Pipeline Co., No. 40411, 1993 WL 46942 (served Feb. 24,
1993).

Moreover, Mr. Krebs’ position as CEO -- particularly as a non-
testifying CEO of a party that is not a primary applicaut in this case -
- and the attendant burden his deposition places on BN/Santa Fe
heightens the showing of "need" required to order that deposition. Even
under the far more liberal standards of the Federal Rules of Civil
Procedure and their state-law counterparts, the CEO of a corporation
normally may be deposed only where the party seeking the deposition
demonstrates that the executive has unique or superior personal
knowledge of particular, material information. See, e.g., Thomas v.
IBM, 48 F.3d 478, 483-484 (10th Cir. 1995) (in light of oppressive
burden on chairman, proponent of deposition must demonstrate that
necessary information cannot be gathered from other personnel); Baine

v. General Motors Corp., 141 F.R.D. 332, 334-335 (M.D. Ala. 1991); Crown

Central Petroleum Corp. v. Garcia, 904 S.W.2d 125, 128 (Tex. 1995);

Liberty Mutual Insurance Co. v. Superior Court, 10 Cal. App. 4th 1284,
1289, 13 Cal. Rptr. 2d 363, 367 (1992).

The reasons for these limitations on the depositions of CEOs are
obvious. The CEO of a corporation of the magnitude of BN/Santa Fe is

o




The Honorable Jerome Nelson
March 7, 1996
Page 3

a "unique and important individual who can easily be subjected to

unwarranted harassment and abuse." Mulvey v. Chrysler Corp., 106 F.R.D.
364, 366 (D.R.I. 1975). See also Blue Chip Stamps v.

421 U.S. 723, 741 (1975). Under the circumstances, KCS at the very most
could be allowed to use written interrogatories to ascertain whether Mr.
Krebs’ knowledge extends beyond that of other witnesses in any
meaningful sense. See, e.g., Baine, 141 F.R.D. at 336; Mulvey, 106

F.R.D. at 366; Mitchell v. American Tobacco Co., 33 F.R.D. 262, 263
(M.D. Pa. 1963); i i v , 29 F.R.D.

- General Motors Corp.
514, 518 (D. Conn. 1961). But KCS has not requested that relief here.

KCS’s showing here falls far short of carrying its burden of
justifying an order to compel the deposition of Mr. Krebs. KCS begins
with an erroneous assertion (KCS Letter at 4): Mr. Krebs is not the
"current Chairman" of BN/Santa Fe. Mr. Daniel P. Davison is the current
chairman. KCS has already deposed Gerald Grinstein, who was chairman
at the time the settlement was negotiated and executed. The remainder
of KCS’'s assertions do not contradict -- indeed, they often clearly
confirm -- that the information KCS seeks is cumulative, that it is
readily available by other means, and that it will not materially "aid

[the Board] in ruling on the case." --

Declaratory Order--Certain Rates and Practices of Trans-Allied Audit Co.
and R-W Service Systems, Inc., No. 41015, 1994 WL 617547, at *10 (servad

Nov. 9, 1994) (citing Trailways Lines, Inc. v.ICC, 766 F.2d 1537, 1546
(D.C. Cir. 1985).

First, KCS notes that Mr. Krebs was involved in various conversa-
tions relating to BN/Santa Fe’s agreement with the Applicants in this
case. KCS Letter at 3. KCS has known of Mr. Krebs’ involvement since
December 15, 1995. Applicants’ Depcsitory Document No. N37-000003
(attached) . Carl Ice, whom ¥CS admits was BN/Santa Fe’s "chief
negotiator"” of that agreement, has been deposed for two days, and was
questioned about his contacts with and instructions from Mr. Krebs. So
far as it is relevant to this case, and not otherwise protected by the
work product doctrine, Mr. Krebs’ policies and instructions regarding
the settlement have been fully available to KCS through the deposition
of Mr. Ice, who carried out Mr. Krebs’ instructions, and otherwise are
apparent from what BN/Santa Fe actually did in response to the proposed
merger. As for the conversation mentioned in the Skinner call report,
Mr. Bredenberg (who Mr. Skinner claims was present) will be deposed
tomorrow morning. Mr. Richard Davidson of the Union Pacific also has
been deposed, as have other of Applicants’ executives who met or talked
wit.i Mr. Krebs during the negotiations.

KCS does not specifically identify what it hopes to add by
subjecting Mr. Krebs to a deposition. KCS could have asked whatever it

-3-
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wanted of Mr. Ice, Mr. Grinstein, or Mr. Davidson. In claiming that it
needs to depose Mr. Krebs simply because he "was to inherit the mantle
of leadership" (KCS Letter at 3), KCS admits that it has nothing to
learn from Mr. Krebs that is not cumulative.

Second, KCS places its greatest reliance (KCS Letter 3-4) on the
Board’s stated intention to consider the cumulative impacts of the
BN/Santa Fe merger and the proposed UP/SP merger. But KCS does not
attempt to demonstrate why it needs to depose Mr. Krebs for this point.
The Board’s consideration of cumulative impacts will rely largely on
market facts available through other means, and on expert economic
analysis. To the limited extent live testimony on this issue is
relevant, Mr. Grinstein, Mr. Ice, Mr. Owen, and Mr. Lawrence all have
been available to testify on these and related issues. KCS has not even
attempted to show in what specific way the testimony of Mr. Krebs would
add to these depositions and the extensive written and document
discovery conducted in this case.

Finally (KCS Letter at 4), KCS attempts to inflate its request for
documents related to the stale McKinsey & Co. project into a justifica-

tion for deposing Mr. Krebs. Under separate cover we have explained why
the study is not discoverable. Mr. Ice already has been deposed on the
significance of that study to Santa Fe’s strategic planning as it
relates to this proceeding. In any event, the Board’'s evaluation of the
effects of the UP/SP merger will rely on market facts, not on an
individual’s subjective reaction to a five-year-old consultant’s
project.

At most -- although we do not believe it has achieved even that
modest goal -- KCS has indicated that Mr. Krebs might possibly, in some
unspecified way, "shed some light" on some topic that might be relevant
to this proceeding. That is not enough to carry KCS’s burden, and its
motion should be denied.

Once the burden on BN/Santa Fe is considered, however, the
inappropriateness of the deposition becomes even more clear. Mr. Krebs
is the CEO of a company that is not a primary applicant here, and he did
not submit testimony in this proceeding. He should not be required to
make himself available for testimony in light of the substantial daily
obligations and responsibilities he must meet in combining the
operations of BN and Santa Fe and otherwise implementing the merger to
achieve the public henefits recognized by the ICC.

But there is more. It would be particularly burdensome, oppres-
sive, and intrusive to require Mr. Krebs to sit for a deposition when
BN/Santa Fe already has or will make available for testimony four

will v
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persons who are or were senior executives. BN/Santa Fe has made
available for testimony, Gerald Grinstein, the former Chairman of
Burlington Northern Santa Fe Corporation and the Chairman at the time
the BN/Santa Fe settlement with UP/SP was negotiated and executed, who
was able to testify concerning matters at the executive level of the
corporation during that period. We have also produced Carl Ice, the
chief negotiator of the settlement agreement between UP/SP and BN/Santa
Fe, who was able to answer relevant questions concerning that agreement
and its impact. In addition to the deposition of Mr. Ice, the
depositions of two more BN/Santa Fe officers of vice-presidential rank,
Mr. Dealey and Mr. Bredenberg, have been ordered. In all, the merger
opponents already have deposed, or shortly will depose, the chairman of
BN/Santa Fe and three additional senior executives at the vice-
presidential level. Four depositions of the officers of a non-applicant
is enough.

An ICC Administrative Law Judge confrcnted an earlier attempt by
KCS to harass an applicant’s officers; that Judge sharply reined in
KCS’'s attempts to expand discovery beyond permissible bounds. See Rio
ies~- == ifi i . Fin.
No. 32000, 1988 WL 224262 (June 21, 1988) (ALJ decision). The ALJ
denied depositions of six of seven officers because KCS had not shown
that it could not get -- or had not gotten -- equivalent information
from other sources. The ALJ denied the depositions of all non-
testifying witnesses, and also denied the depositions of two witnesses
who had submitted verified statements because KCS proposed to depose
them on subjects not related to their verified statements. Id. at *4.
The ALJ granted only one deposition, and solely "to assure that KCS is
not deprived of the opportunity to question a top officer." Ibid. That
concern is not present here, where BN/Santa Fe’s chief negotiator has
been deposed for two long days, and the company’s chairman at the time
ol the settlement also has been deposed.

KCS has failed to mee’. Surface Transportation Board standards for
ordering any deposition 2. all, much less the deposition of the CEQ of
a party that is not a primary applicant here. Mr. Krebs’ testimony is
plainly cumulative and is not necessary to the determination of any
issue before the Board. Moreover, the burden imposed upon Mr. Krebs and
upon BN/Santa Fe is substantial and unjustifiable. The motion should
be denied.
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I have circulated a copy of this letter to the restricted service

list.

Sincerely,

R

ones

cc: Restricted Service List
The Honorable Vernon Williams




12/15/98
KCS INTERROGATORY 12

DOJ INTERROGATORY NO. 1.b(ii)

According to the best recollection of those UP/SP personnel principally
involved, the following meetings were held to negotiate the BN/Santa Fe
settiement.

Qate
Mid-August
08/23-25/98
08/28/98

09/08/98

09/19/98

09/20/98

09/21/98
09/22-25/98

J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
J.
R.
J.
J.
J.
J.
J.
P.
J.
R.
M.
J'

See response to DOJ interrogatory 1.bli) for positions ond tenures of Messrs.
Davidson, Rebensdorf, and Gray. Mr. Dolan has been Vice President-Law for UP
for 12 years. Mr. Conley has been AVP-Law for UP for 12 years.
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Viacom Inc.

One Utah Center

201 South Main Sreet, Suite i 100
Salt Lake City UT 84111-4904

Jetfrey B. Groy
Corporate Counsel/Environmental -

Tel 801 578 6972
Fax 801 578 6999

Item No.

P Count & March 1, 1996
j&w. T _3# 158

Office of the Secretary

Case Control Branch

Attn: Finance Document No. 32760
Surface Transportation Board

1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Re:  Compliance with Decision No. 16, issued February 22, 1996 regarding
Firnance Docket No. 32760, ICC Dockets AB-12 (Sub-No. 188§) and
AB-8 (Sub-No. 39)
Dear Sir/Madam:

I enclose an original and five copies of a Certificate of Service, which certifies
Viacom International Inc.’s compliance witi: :Je ision No. 16 of Finance Docket No. 32760
requiring parties to serve all other parties with s ist of numbered pleadings they have
submitted in the above-referenced matter.

I understand that service of the pleading list was to be completed by
February 26, 1996; however, due to a delay in receiving Decision No. 16, service was
completed as quickly as possible.

Sincerely,

Jéftrey B. Groy

Enclosures

cC: (w/o encls.)
Felicity Hanney, Esq.
Arvid E. Roach 11, Esq.
Paul A. Cunningham, Esq.

SLC1-20698.1 21980-0010




CERTIFICATE OF SERVICE

served a list of numbered pleadings submitted by Viacom International Inc. to all parties of

record by causing it to be mailed via U.S. Mail, postage prepaid.

B.

effrey B. Gro

SLC1-20698.1 21980-0010
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March 7, 1998

BY FACSIMILE

Hon. Jerome Nelson
Administracive Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corp., et al. -- Control & Merger -- Southern

Pacific Rail Corp., et al.

Dear Judge Nelson:

This responds to Conrail’s letter of March 6 -- and
the letters of a number of other parties supporting Conrail’s
position -- seeking a prctective order against Applicants’
discovery on the ground that the discovery is "premature."
This is nothing more than an effort by parties that have been
very actively participating in this proceeding to evade
discovery -- indeed, effectively, to evade it altogether.

Applicants’ requests are pot premature. Applicants
are seeking discovery from active parties to this case on
matters related to the merger application which have been
amply placed at issue by those parties to this proceeding
through their discovery requests, depositions, prior filings
with the Surface Transportation Board, and public statements.
Applicants’ discovery is not an attempt to "anticipate” the
responsive applications that some of the parties to this case
have said they will file. Rather, the discovery is directly
relevant to parties’ expressions of opposition to Applicants’
merger application, and would be relevant even if those
parties filed nothing further in this proceeding. This type
ot discovery was clearly contemplated by the Discovery
Guidelines entered in this proceeding and is not precluded by
any of the Surface Transportation Board’'s or ICC’'s decisions.

Conrail’s opposition to this merger is not a secret
that will be revealed on March 29. Conrail has stated its

£2:81 9é61°L8°%0 ONITENE 2 NOLININGCID WOd4
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position in prior pleadings to the Board and in communications
to numercus shippers and to public officials. See, e.g.,
Exhibit A hereto, p. 2 ("As the Board is aware, Conrail has
itself made a proposal to buy [(SP’'s lines in the Gulf
Coast/Eastern region]. Conrail‘s proposal would be an
effective market-supplied, structural soluticn to the
anticompetitive effects that will otherwise result from the
merger."). Conrail has also indicated the areas that it
considers relevant through its discovery requests and
extensive questions in depositions. In framing their
discovery requests to Conrail (Exhibit B hereto), Applicants
have focused on issues that Ccnrail itself has raised in
discovery and in public statements. The discovery that has
occurred has helped to frame the issues to which Applicants
must respond, and Applicants’ ability to respond fully to
those issues turns in part on obtaining information from
parties to this proceeding through discovery.

What Applicants are doing is no different from
discovery in any other type of case where discovery is allowed
on relevant issues even though the dispute may become still
more focused as the case proceeds. It is possible to judge
whether discovery requests are relevant before cther parties
have filed their opposition, just as Your Eonor has been able
to do to date. Parties have indicated which issues are
relevant through their questioning of Applicants’ witnesses,
their pursuit of discovery (often before Your Honor), and
their statements to the Board and the public. And discovery
of this type plays an important role in narrowing the issues
that will ultimately be presented tc the Board.

If Applicants are required to wait until after March
29 to begin discovery, it will be virtually impossikle to
conduct any meaningful discovery. Assuming that Applicant
serve discovery on April 1, responses to Applicants’ requests
would be due on April 16. This would leave just 13 days for
Applicants to review discovery material and complete and file
their rebuttal case, due on April 29 -- not including the time
that will inevitably be required to negotiate over objections
and tc bring discovery disputes to Your Honor's attention.
Applicants would have virtually no opportunity to use the
fruits of discovery during depositions -- as our adversaries
have extensively done -- or in their rebuttal evidence.
Neither the decisions of the Board or ICC nor the Discovery
Guidelines require that Applicants be placed in this position.
In fact, both the Discovery Guidelines and the Board’s
decisions point in the opposite direction.

pZ:81 9661°20°%0 ONITNNEG 3 NOLSNINOJ WOd4
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The Discove
are permitted to begi
clearly understood th
Guidelines are written
discovery conducted by

The best evidence of the parties’
the "discovery moratorium®
of the Guidelines.
to Your Honor,

"MR. LIVINGSTON: Your Honor had talked about
deadline for discovery against the Applicants,
was one of the issues.

ADMINISTRATIVE LAW JUDGE NELSON: That is what
thought people.wanted, one day --

MR. LIVINGSTON: As we discussed that the issue
became more complicated. We finally ended up v
an agreement thar there will be a moratorium or
service of written discovery requests =
during the period between February 26 and Marcr

December 1, 1998, Tr.
from both the languag
the discovery confere

a concept that makes no sense unless the

ere permitted to conduct discovery prior to t
commencement of the moratorium. In fact, as the quoted
portion of the transcript shows, the initial discussion a
December 1 conference focused on a cutoff of discovery ag:

89. It was during

pplicants wou.
serve parties with discovery near the time when those part
were due to file their submissions -- and this was reflect
in both the date chosen for the cut-off and the fact the
discovery cut-off was to be bilateral.

Applicants have sought this discovery in the le:
burdensome way possible. Applicants gave the other partie
clear field_tor three month 1 the application anc

written discovery
ing these parties with waves of
period, Applicants let them pursue t
In the meantime, Applicants answered upwards of 1,
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formal discovery requests and a substantial number of in
requests for additional information, and presented 21
witnesses for depositions.

ged through
deposition questicning, and statements they have made to
Surface Transportation Board and the public regarding the
merger. It is on these issues that Applicants’ discoven
requests focus.

The language on which Conrail and cther parties
object to providing discovery before April 1 rely does ne
address the question at hand, and did not purport to prec
discovery by Applicants at this time. Conrail relies on
language from Decision No. 6, served Oct. 19, 1995, pP. 16
which states: "Discovery on r i incons3
applications will begin immediately upon their filing.®
(Emphasis added.)¥ But this language does not bax the
discovery Applicants are now seeking. The provision does
more than require parties filing such applications Lo pro
discovery related to their applications immediately upon
filing (as opposed to requiring Arplicants to seek an ord:
from the Board to conduct discovery, as the Board’s
regulations would otherwise require) .

If Applicants were not allowed to conduct discor
against Conrail until Conrail filed a responsive or
incensistent application, Applicants would never be able t
conduct mearingful discovery against Conrail in this
proceeding, because Conrail has informed the Board that ;4 4
w i in
proceeding.

The term "responsive or inconsistent applicatior
a term of art with a very specific meaning. The Board’s
merger rules define “responsive applications" as:

"Applications filed ina response to a primary
application seeking affirmative relief either as
condition to or in lieu of the approval of the
primary application. Responsive applications

4 Conrail also points to somewhat broader language in t
Commission’s Decision No. 1, where the Commission presente:
that language for comment. Notably, that broader language
not adopted by the Commissicn in Decision No. §.
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include inconsistent applications, inclusion
applications, and any other affirmative relief that
requires an application to be filed with the
Commission (such as trackage righcs, purchases,
constructicn, operation, pooling, terminal
operations, abandonment, etc.)."

45 C.F.R. § 1180.3(h). Responsive applications must contain
information much like that contained in Applicants’ primary
application. See 49 C.i".R. § 1180.4(d) (4).

The deadline for providing notice that a responsive
or inconsistent application would be filed pPassed on January
23, 1996. See Decision No. 6, P. 15. Conrail filed a
statement with the Board clearly stating that it will not be
filing a responsive or inconsistent application. gSee Exhibit
A. KCS did the same. In fact, in its letter to Your Honor,
Conrail goes so far as to suggest that, because of this fact,
it should not be subject to any discovery in this proceeding
(p. 4).

Parties that do not plan to file responsive or
inconsistent applications may nonetheless seek conditions,
present testimony oppesing the merger, and otherwise
participate in this proceeding, and Applicants fully expact
Conrail, XCS and others to submir that sort of evidence and
briefs to the Board. Discovery related to the issues raised
by the primary application is appropriate at any time after
the merger application has been filed.

Conrail’s suggestion that Applicants have viclated
the spirit of the moratorium is misguided. while Applicants
served 70 discovery requests on Conrail, and fewer than thar
on most other parties, Applicants were served on February 26,
the day the moratorium began, with more than 150 document
requests and interrogatories (pushing the total to nearly
1,250). Applicants will answer those discovery demands as
they have answered all others, and has not sought a protective
order against them.

Conrail’s arguments regarding burden ask Your Honor
Lo ignore reality. Conrail is a very large company. Conrail
has made no showing that it is unabie to respond to
Applicants’ discovery requests and prepare for their March 29
filing as well. It has had three months already in which to
work, while Applicants have been kept busy responding to the
nearly 1,250 discovery requests they have received.
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Finally, this situation is completely different from
the situation Applicants faced when KCS propounded its
discovery requests before Applicants had filed their
application. Applicants otjected to responding to requests
that would have been due just as Applicants were filing their
Application, noting that parties would be allowed gseveral
months thereafter to conduct discovery. No one pressed this
timing point -- and a massive amount of discovery ensued
promptly after the application was filed. Conrail and the
other parties have now had three months since the filing of
the Application to pursue discovery, and seven months to work
on their cases. Applicants have withheld all discovery during
this period.

Applicants have waited until issues have been
refined through the discovery process, and have given other
parties an opportunity to conduct discovery and assess whether
to remain active in the case. Now Applicants seek discovery
on the issues cthat the various active parties have identified
as relevant, and Applicants’ right to conduct such discovery
is clearly supported by the Discovery Guidelines and the
Board’'s discovery rules.

Sincerely,

Y Arvid E. Roach II

cc (w/o att.): Restricted Service List (by facsimile)
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BY FACSIMILE

Hon. Jerome Nelson
Administrative Law Judge
FERC

Room No. 11F21

888 First Street, N.E.
Washington, D.C. 20426

Re: Finance Docket No. 32760, Union Pacific
Corp., et al. -- Control & Merger -- Southern

Pacific Rall Corp., et al.

Dear Judge Nelson:

This responds to KCS’ letter of March 6 regarding
the depositions of Drew Lewis, Chairman of the Board and CEO
of Union Pacific Corporation, and L. White Matthews, III,
Executive Vice President-Finance of UPC. (While KCS claims --
mistakenly -- that Mr. Matthews "has been referred to
throughout discovery, both in depositions and documentary
evidence, " KCS calls him "Dwight Matthews" throughout its
letter.)

The depositions KCS seeks are completely
unjustified, and would unnecessarily interfere with and
disrupt Mr. Lewis’ and Mr. Matthews’ duties as top officials
of Union Pacific Corporation.

Mr. Lewis has an extremely tight schedule, and he is
involved in numerous important matters, including many matters
unrelated to this merger. As Chairman of the Board and CEQO of
UPC, Mr. Lewis’ responsibilities encompass not only the Union
Pacific Railrcad’s affairs, but also those of UP Resources and
other UPC subsidiaries. Mr. Matthews’ responsibilities
encompass a similarly broad range of affairs and UPC
subsidiaries.

KCS does not and cannot point to any particular
reason that it needs to depose either Mr. Lewis or Mr.
Matthews. Any deposition of Mr. Lewis or Mr. Matthews would
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simply be cumulative. KCS has already taken lengthy
depositions of Philip F. Anschutz, Chairman of the Board of
Southern Pacific Rajl Corporation, Richard K. Davidson,
President and Chief Operating Officer of UPC and Chairman of
the Board of UP, and John H. Rebensdorf, Vice President-
Strategic Planning for UP, as well as Richard B. Peterson,
Senios Director-Interline Marketing of UP, regarding the
negotiation of the UP/SP merger and the settlement with
BN/Santa Fe.

Moreover, as the discovery and depositions that KCS
has alrsady taken in this proceeding have established, while
Mr. Lewis’ brief telephone calls with Mr. Anschutz opened the
door to formal negotiations between UP and SP, Mr. Davidscn
and Mr. Rebensdorf were more deeply involved in the details of
the merger negotiations, and Messrs. Lewis and Matthews had no
involvement in assessing the competitive impact of the merger.
Nor did Messrs. Lewis and Matthews have any role in the
negotiations of the settlement with BN/Santa Fe.

At the depositions that have occurred, a tremendous
amount of time was wasted by KCS with questions regarding
matters already fully set out in public securities
disclosures, and by KCS’ pursuit of bizarre "conspiracy"
theories. But Applicants have already categorically denied
KCS’ requests for admissions regarding its "conspiracy"
theories. KCS has also pursued this line of questioning with
Messrs. Anschutz, Davidson and Rebensdorf, and received the
same negative answers each time. KCS will not receive
different answers from Mr. Lewis or Mr. Matthews, and there is
absolutely no reason to subject these gentlemen to burdenscme
depositions to prove that point.

KCS states that it wants to depose Mr. Matthews
because he was involved in merger discussions and he made a
presentation to the UPC Board in February 25 regarding the
merger. Applicants have already presented witnesses who
testified about the February 25 meeting and have answered
discovery requests and produced documents related to that
meeting. KCS does not point to any reascn why it needs to
question Mr. Matthews. KCS points to one document that was
part of Mr. Matthews’ presentation, but they do not explain
why Mr. Davidson, who attended the board meeting, could not
fully address that document or why they need any further
witnesses to explain ic.

KCS also states tha'~ Mr. Matthews was present at
certain merger negotiation meetings. This does not explain
why KCS believes it is necessary to depose Mr. Matthews. KCS
has already deposed Mr. Anschutz and Mr. Davidson, who
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attended the same meetings. KCS also says that Mr. Matrhews
worked closely with "UP’s financial advisor, Morgan Stanley"
(p. 3). UP’s financial advisor was CS First Boston, not
Morgan Stanley. It is difficult to take KCS’ claim that it
considers Mr. Matthews a vital figure in this case seriously
wher. KCS has not yet learned Mr. Matthews’ name and has not
yet determined the identity of UP's financial advisor. In any
event, KCS has deposed both Stephan C. Month of CS First
Bosten and James A. Runde of Morgan Stanley.

KCS has not presented a single reason why its
proposed depositions will not be cumulative and a waste of
time. And KCS has given no reason that justifies the
disruption and interference with Mr. Lewis’ duties as Chairman
of the Board of UPC and Mr. Matthews’ duties as Executive Vice
President-Finance of UPC that would be caused by these
depositions.

Finally, Applicants continue to believe that non-
testifying witnesses should not be subject to depositions to
the same extent as testifying witnesses. Applicants have
pointec Your Honor to ICC precedent squarely on point, No.

37021, n A% ® -

Sergeant Bluff, IA, served Jan. 4, 1985, which establishes
that the Commission disfavors depositions as a means of
conducting discovery where, as is clearly the case in regard
to these proposed depositions, other forms of discovery are

adequate.

As we have already stressed, parties do not have the
right to depose all individuals who may have the slightest
knowledge about anything arguably relevant to the merger
application. This is pot a multi-year, wide-open, old-style
federal court case in which depositicns can be taken by the
scores or hundreds if they meet bare standards of relevance.
It is a highly expedited proceeding before an agency whose law
disfavors depcsitions, and which has specifically instructed
that discovery be strictly restricted to relevant matters.
Applicants have received requests to depose 1€ non-testifying
witnesses in addition to the 21 witnesses Applicants have made
available for 7 weeks of depositions. KCS’ prediction in its
letter of January 25 that the number of depositions requested
would "grow gecmetrically with each witness" has proven true.
The now requests for depositions undermine the principle
established in the Discovery Guidelines that parties could use
the month of March to prepare their upcoming filings.

Applicants believe that it is important for Your

Honor to draw the line on purely cumulative and burdensome
depositions. The depositicns of Messrs. Lewis and Matthews

22:81 9661°20°%8 SNIT3NE 3 NOLONINOI WO¥S




COVINGTON & BURLING |

Hon. Jerome Nelson
March 7, 1996
Page 4

are just the type of depositions that are not justified and
should not be required.

Sincerely,

/W"M Z&Ku hel™

Arvid E. Roach II

cc: Restricted Service List (by facsimile)
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Item No.

February 26, 1996

Page Count

aren # 140

v

TO: All Parties of Record (POR)

RE: Finance Docket No. 32760

UNION PACIFIC CORPORATION, UNION PACIFIC RAILROAD COMPANY AND
MISSOURI PACIFIC RAILROAD COMPANY

--CONTROL AND MERGER--

SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST. LOUIS SOUTHWESTERN RAILWAY
COMPANY, SPCSL CORP. AND THE DENVER AND RIO GRANDE WESTERN
RAILROAD COMPANY

The following is a list of al! filings %y *he Texas Department of Transpcrtation in this
proceeding:

TXDT-1 Comments Regarding tiie Proposed Procedural Schedule.
TXDT-2 Notice of Intent to Participate.

Any party seeking copies of the above filings should contact my office at (512) 305-9547
or (512) 416-2341.

Sincerely,

== == - A. Griebel
Office of the Secretary Assistant Executive Director
Multimodal Transportation
. Texas Department of Transportation
AR 0 8 1596 125 E. 11th Street
Part of Austin, Texas 78701-2483
Public Record

An Equal Opportunity Empiloyer
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' Count
Office of Railrpads and Waterways Pange\ ) ¥ 136
Mail Stop 470, 925 Kelly Annex [ MAVY e« 2] 296-0355
395 John Ireland Bivd. : : Fax' 612/ 297-1887
St. Paut, MN 55155

March 5, 1996

Mr. Vernon A. Williams, Secretary
Case Control Branch

Attn. Finance Docket No. 32/60
Surface Transg ortation Board

1201 Constitution Avenue NW
Washington, D.C. 20423

Dear Secretary Williams:

Pursuant to Decision No. 15 and Decision 16 in this proceeding, enclosed fer filing are the
original and five (5) copies of Certificate of service submitted on behalf of the Minnesota
Department of Transportation, in accordance with 49 C. F. R. 1180.4 (a) (2).

Sincerely,

Guatn ) s

Allan J. Vogel, Director

Office of Railroads & Waterways
Minnesota Department of Transportation
Suite 925 Kelly Annex

Transportation Bldg.

St. Paul, MN, 55155

ENTERED
Cifice ot the S¢. rotary

| AR 0 /199

, !
| =] Part of
J Public Ropar

An equal opportunity employer




CERTIFICATION OF SERVICE

Copies of Comments for the State of Minnesota by the Minnesota Department of

Transportation have been served this February 26, 1996, by first-class mail, on all persons

designated by the Board as parties of record in Finance Docket No. 32760.

Allan J. Vogel,;%

Office of Railroads & Waterways
Minnesota Department of Transportation
Suite 925 Kelly Annex

Transportation Bldg.

St. Paul, Mn. 55155

Dated: Fetruary 26, 1996




|POR| OSCAR J. ABELLO, PRESIDENT
*K* LINE AMERICA, INC. *

535S MOUNTAIN AVENUE

MURRY HILL NJ 07974

Represeats: K LINE AMERICA INC

|POR| CONSTANCE L. ABRAMS
CONSOLIDATED RAIL CORP.

TWO COMMERCE SQUARE

2001 MARKET STREET, 16-A
PHILADELPHIA PA 11i01-1416
Represents: CONSOLIDATED RAIL CORP

|POR| GENE ALBAUGH
PO BOX 702

33 S MAIN STREET

COLFAX CA 95717
Represents: CITY OF COLFAX

|POR| RICHARD A.ALLEN
ZUCKERT, SCOUT, ET AL

888 | 7TH STREET, N. W., STE 600
WASHINGTON DC 20006-3939

Represents: TEXAS MEXICAN RWY CO, ET AL

|POR| PAUL C. ANDERSON
MCDONOUGH, HOLLAND, ET AL.
1999 HARRISON STREET, STE 1300
OAKLAND CA 94612

|POR| WAYNE ANDERSON
ENTERGY SERVICES, INC.
639 LOYOLA AVE. MAIL L-ENT-26E
NEW ORLEANS LA 70113

|POR| BLAINE ARBUTHNOT
CROWLEY COUNTY

601 MAIN ST

ORDWAY CO 81063

Represents: CROVLEY CTY BD. OF COMM.

|POR| DANIEL R. ARELLANO
CITY HALL

708 THIRD STREET

BRENTWOOD CA 94513-1396
Represents: CITY OF BRENTWOOD

|POR| R. MARK ARMSTRONG
P. 0. BOX 1051

ALTURAS CA 96101
Represents: EARTH ENGINEERS

|POR| DANIEL. ARONOWITZ
LEBOUEF, LAMB, ET AL.

1875 CONNECTICUT AVE, NW.STE 1200
WASHINGTON DC 20009-5728
Represents: WESTERN SHIPPERS

|POR| DOUGLAS ). BABB
BURLINGTON NORTHERN RR CO
3800 CONTINENTAL PLAZA

777 MAIN STREET

FT. WORTH TX 76102-5384

|POR| DAVID H. BAKER
HOLLAND & KNIGHT

2100 PENN. AVE., N.W_,ST. 400
WASHINGTON DC 20037-3202
Represents: SUNKIST GROWERS INC

|POR| JANICE G BARBER
BURLINGTON NORTHERN RR CO
1800 CONTINENTAL PLAZA

777 MAIN STREET

FT. WORTH TX 76102-5384

|POR| DOUGLAS ! BEHR
KELLER & HECKMAN

1001 G STREET, N.W, STE 500 WEST
WASHINGTON DC 20001

|POR| CHARLES N.BEINKAMPEN
DUPONT SOURCING
WILMINGTON DE 9898
Repressnts: DUPONT

|POR| MARTIN W.BERCOVICI

KELLER & HECKMAN

1001 G ST.,N.W. SUITE 500 WEST

WASHINGTON DC 20001

Represeats: SOC OF THE PLASTICS INDUS., ET AL

|POR| CARL W VCN BERNUTH
UNION PACIFIC CORP.

MARTIN TOWER

EIGHTH AND EATON AVENUES
BETHLEHEM PA 18018

|POR| CARDON G. BERRY

KIOWA CO. COMMISSIONERS

P.0. BOX 591

1305 GOFF

EADS CO 81036

Represents: KIOWA CO, COMMISSIONERS

|POR| PAUL K. BIBA, HOUSE COUNSEL
FORMOSA PLASTICS CORP.

9 PEACH TREE HILL ROAD

LIVINGSTON NJ 07039

|POR| MICHAEL D BILLIEL

ANTITRUST DIV

DEPT OF JUSTICE

325 SEVENTH ST NW STE 500
WASHINGTON DC 20530

Represemts: U.S. DEPARTMENT OF JUSTICE

|POR| LONNIE E. BLAYDES, JR., VICE PRESIDENT
DALLAS AREA RAPID TRANSIT

P. 0. BOX 75266-7210

1401 PACIFIC AVENUE

DALLAS TX 75266-7210

Represeats: DALLAS AREA RAPID TRANSIT

{POR| JARED BOIGON

OFFICE OF THE GOVERNOR
STATE CAPITOL, RM 136
DENVER CO $0203-1792
Represests: STATE OF COLORADO

|POR| CHARLES R. BOMBERGER

PUBLIC SERV. OF COLORADO

$900 E. 39TH AVENUE

DENVER CO 80207

Represents: PUBLIC SVC. CO. OF COLORADO

{POR| LINDSAY BOWER, DEPUTY ATTORNEY
GENERAL

CA. DEPT. OF JUSTICE

DEPUTY ATTORNEY GENERAL

50 FREMONT STREET, STE. 300

SAN FRANCISCO CA 94105

Represents: ATTORNEY GENERAL OF CA

|POR| CHRISTOPHER E. BRAMHALL
ROOM 505

451 SOUTH STATE ST.

SALT LAKE CITY UT 84111

Represents: SALT LAKE CITY CORPORATION

|MOC| HONORABLE JOHN BREAUX
UNTTED STATES SENATE
WASHINGTON DC 20510-1303

|POR| LINDA BREGGIN
SUITE 1100

1333 NEW HAMPSHIRE AVE
WASHINGTON DC 20036-1511

|POR| MICHAEL BRESSMAN

WILMER CUTLER PICKERING

2445 M STREET, N.W.

WASHINGTON DC 20037-1420
Represests: CONSOLIDATED RAIL CORP




|POR| THOMAS DEGNAN

UNITED STATES GYPSUM CO

125 SOUTH FRANKLIN 3TREET

CHICAGO [IL 60606

Represents: UNITED STATES GYPSUM COMPANY

|POR| JO A DEROCHE

WEIWER, BRODSKY, ET AL

1350 NEW YORK AVE., NW, SUITE 800
WASHINGTON DC 200054797
Represents: ANACOSTIA & PACIFIC CO

|POR| PATRICIA E DIETRICH
SLOVER & LOFTUS

1224 17TH STREET, N. W.
WASHINGTON DC 20036
Represents: SLOVER & LOFTUS

|POR| NICHOLAS ). DIMICHAEL

DONELAN, CLEARY, WOOD, ET AL.

1100 NEW YORK AVE.,N.W.STE 750
WASHINGTON DC 20005-3934

Represents: WESTERN RESOURCES INC, ET AL

|POR| JAMES V. DOLAN
UNION PACIFIC RR CO.
LAW DEPARTMENT

1416 DODGE STREET
OMAHA NE 68179

|POR| KELVIN ). DOWD

SLOVER & LOFTUS

1224 17TH STREET, N. W.

WASHINGTON DC 20036

Represents: WISCONSIN PUB. SVC. CORP

|POR| ROBERT K DREILING
K.C.SOUTHERN RWY CO
114 WEST 11TH STREET
KANSAS CITY MO 64105

|MOC| HON. RICHARD J. DURBIN
U.S. HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515
Represents: HON RICHARD J DURBIN

|POR| RICHARD S EDELMAN

HIGHSAW MAHONEY CLARKE

SUTTE 210

105G SEVENTEENTH STREET, N. W
WASHINGTON DC 20036

Represents: RAILWAY LABOR EXEC ASSOC

|POR| JOHN EDWARDS, ESQ
ZUCKERT, SCOUTT ET AL.

888 17TH STREET, N. W, STE. 600
WASHINGTON DC 20006-3939
Represents: TEXAS MEXICAN RLWY CO

|POR| KRISTA L EDWARDS
SIDLEY & AUSTIN

IT22EYE STREET, N. W.
WASHINGTON DC 20006

|POR| MAYOR DELCARL EIXENBERG
TOWN OF HASWELL

P. O. BOX 206

HASWELL CO 810450206

Represens: TOWN OF HASWELL, CO

|POR, DANIEL R ELLIOTT, Il

UNITED TRANSP. UNION

14600 DETROIT AVENUE

CLEVELAND OH 44107

Represents: UNITED TRANSPORTATION UNION

|POR| RICHARD J. ELSTON

CYPRUS AMAX CORP

9100 EAST MINERAL CRRCLE

ENGLEWOOD CO 80112

Represens: CYPRUS AMAX COAL SALES CORP

FINANCE DOCKET NO. 32760

|POR| ROY T. ENGLERT, R

MAYER, BROWN & PLATT

SUITE 6500

2000 PENNSYLVANIA AVE,N.W.
WASHINGTON DC 20006

Represents: SANTA FE PACIFIC CORP. ET. AL.

|POR| ROBERT V.ESCALANTE
SUITE 470

2010 MAIN STREET

IRVINE CA 927147204

Represents: RIO BRAVO POSO/JASMIN

|POR| JOHN T. ESTES

SUTTE 400

1029 NORTH ROYAL STREET
ALEXANDRIA VA 22314

Represeats: COALITION FOR COMPET RAIL

|POR| G. W.FAUTH & ASSOCIATES INC.
P.O BOX 2401

ALEXANDRIA VA 22301

Represeats: G.W. FAUTH & ASSOC.

|POR| BRIAN P. FELKER

SHELL CHEMICAL COMPANY

P. 0. BOX 2463

ONE SHELL PLAZA

HOUSTON TX T7252-2463

Represents: SHELL CHEMICAL COMPANY

|POR| MARC . FINK

SHER & BLACKWELL

SUITE 612

2000 L STREET, N. W.

WASHINGTON DC 20036

Represents: INTL BROTHERHOOD OF TEAMSTERS

|POR| REBECCA FISHER
ASST ATTY GENERAL

PO BOX 12548

AUSTIN TX 78711-2548
Represests: STATE OF TEXAS

|POR| THOMAS J. FLORCZAK

CITY OF PUEBLO

127 THATCHER BUILDING

PUEBLO CO 81003

Represents: CITY OF PUEBLO, CO, ET AL.

|POR| ROGER W.FONES

US DEPT. OF JUSTICE

555 4TH STREET, NW
WASHINGTON DC 20001
Represests: U S DEPT OF JUSTICE

|POR| JOE D. FORRESTER

C/0 CO MTN COLLEGE

901 S. HWY. 24

LEADVILLE CO 80461

Represeats: LEADVILLE COALITION

|POR| JEANNE M FOSTER
UPPER ARKANSAS VALLEY RTB
P. 0. BOX 837

SALIDA CO 81201

|POR| THOMAS W.FOSTER, CHAIRMAN

COM. TO PRESERVE PROPERTY

P. 0. BOX 681

SALIDA CO 81201

Represents: COMMITTEE TO FRESERV PROPERTY

|POR| JAMES R. FRITZE
EAGLE COUNTY ATTORNEY
P.0. BOX 850

EAGLE CO 81631




|POR| BARRETT HATCHES

8300 COLLEGE BLVD

OVERLAND PARK KS 66210

Represenis: NORTH AMERICAN SALT CO.

|POR| TIMOTHY HAY

727 FARRVIEW DRIVE

CARSON CITY NV 39710

Represents: PUBLIC SVC COMM OF NEVADA

|POR| THOMAS J HEALEY
OPPENHEIMER, WOLFF, ETAL

130 N. STETSON AV.,2 PRUDENTIAL PL
CHICAGO IL 60601

Represenis: GATEWAY WESTERN RWY CO

|POR| JOHN D. HEFFNER, ESQ.
REA, CROSS & AUCHINCLOSS
1920 N STREET, N.W_ SUITE 420
WASHINGTON DC 20036

|POR| J. MICHAEL HEMMER
COVINGTON & BURLING

P. 0. BOX 7566

1201 PENNSYLVANIA AVE., N. W,
WASHINGTON DC 20044

Represents: UNION PACIFIC CORP ET AL

|POR| P.C. HENDRICKS

UTU, STATE LEG. DIR.

317 EAST STH STREET, STE. 11

DES MORIES 1A 50309

Represents: UNITED TRANSP. UNION

|POR| RONALD J. HENEFELD
PPG INDUSTRIES, INC.

ONE PPG PLACE - 35 EAST
PITTSBURGH PA 152720001
Represents: PPG INDUSTRIES, INC.

|POR| STEPHEN C. HERMAN

20 N WACKER DRIVE - SUITE 3118
CHICAGO 1L 60606-3101
Represents: | B P INC

|POR| ROGER HERMANN
MALLINCKRODT CHEMICAL

16305 SWINGLEY RIDGE DRIVE
CHESTERFIELD MO 630171777
Represents: MALLINCKRODT CHEMICAL

JPOR| RICHARD B HERZOG

HARKINS CUNNINGHAM

1300 19TH ST.. N.W. SUITE 600
WASHINGTON DC 20036-1609

|POR| RICHARD L.HESTER
CITY UTIL. OF SPRINGFIELD
P. 0. BOX 551

SPRINGFIELD MO 6580!

{POR| JEFFERY W.HIL

SIERRA PACIFIC POWER CO

P. 0. BOX 10100

6100 NEIL ROAD

RENO NV 89520

Repreacns: SIERRA PAC. POWER CO

|POR| CLAUDIA L HOWELLS
OREGON, DEPT. OF TRANS.

MILL CREEX OFC. BLDG.

$55 I3TH STREET, NE

SALEM OR 9710

Represents: STATE OF OREGON - DOT

|POR| JOAN S HUGGLER

U. S. DEPT. OF JUSTICE

ANTITRUST DIVISION

555 4TH STREET, N. W_RM. 9104
WASHINGTON DC 20001

Represents: U.S. DEPARTMENT OF JUSTICE

FINANCE DOCKET NO. 32760

[POR| RONALD E HUNTER
CARGILL, INCORPORATED
LAW DEPARTMENT

15407 MCGINTY ROAD WEST
WAYZATA MN 55391

[POR| A.STEPHEN HUT, JR.

Represents: CONSOUIDATED RAIL CORP, ET AL

[POR| HON. EARL HUTTO
U. $.HOUSE OF REPRESENTATIVES
WASHINGTON DC 20515

|POR| EDWARD B. HYMSON
CONSOLIDATED RAIL CORP.
2001 MARKET STREET, 16-A
PHILADELPHIA PA 19101-1416

|POR| JACK HYNES

P.O. BOX 270

CAPITOL AVE. AT JEFFERSON ST.
JEFFERSON CITY MO 65102

Represents: MISSOURI HWY & TRANSP. DEPT.

|POR| TERENCE M. HYNES

SIDLEY & AUSTIN

1T EYE STREET, NW

WASHINGTON DC 20006-5304

Represests: CANADIAN PACIFIC LTD, ET AL

|POR| JAMES J. IRLANDI

SKIL.. TRANS. CONSUL. INC.

1809 N. BROADWAY / SUTTE H

WICHITA KS 67214

Represents: KANSAS SHIPPERS ASSOC, ET AL

|POR| THOMAS F JACKSON

800 LINCOLN WAY

AMES 1A 50010

Represents: LA, DEPT OF TRANSPORTATION

|POR| WILLIAM P.JACKSON, JR.

JACKSON & JESSUP, P.C.

P.0. BOX 1240

3426 NORTH WASHINGTON BLVD.
ARLINGTON VA 22210

Represents: SAVE THE ROCK ISLAND COMM

|POR| THOMAS R. JACOBSEN
TU ELECTRIC

1601 BRYAN STREET, STE 11-060
DALLAS TX 75201-3411

|POR| LARRY T.JENKINS

ARCO CHEMICAL COMPANY

3801 WEST CHESTZR PIKE
NEWTON SQUARE PA 19073-3280
Represents: ARCO CHEMICAL CO.

|POR| EDWIN C JERTSON
INTERSTATE POWER CO
P.O. BOX 769

1000 MAIN STREET
DUBUQUE 1A 52004

|POR| KENNETH C.JOHNSEN
GENEVA STEEL COMPANY

V. PRES. & GEN. COUNSEL

P. 0. BOX 2500

PROVO UT 84603

|MOC| HONORABLE ). BENNETT JOHMSTON
U. S. SENATE
WASHINGTON DC 20510




FINANCE DOCKET NO. 12760

|POR] WMICHAEL A. LISTGARTEN . . ANTHONY M. MARQUEZ
CUVINGTON & BURLING
P.O. BOY 7566
1201 PUNNSYLVANIA AVE, N W,
WASHINGTON DC 20044-7566 s Represents: CO, PUB. UTIL. COMM.
Represents: UNION PACIFIC CORP ETAL
|POR| JERRY L.MARTIN, DIRECTOR RAIL DIV.
|POR| THOMAS ) LITWILER RR COMM OF TEXAS
OPPENHEMER WOLFF ETAL P. 0. BOX 12967
180 N. STETSON AVE., 45TH FLOOR 1701 N CONGRESS
CHICAGO L. 60601 AUSTIN TX 78711
Represents: RAILROAD COMMISSION OF TEXAS

|POR| JOHN K. MASER, I
DONELAN,CLEARY WOOD ,MASER
1201 PENNSYLVANIA AVE, N.W. 1100 NEW YORK AVE., N.W.SUITE 750
WASHINGTON DC 20004-7566 WASHINGTON DC 200053934
Represents: UNION PACIFIC CORP/ET AL. Represents: XENNECOTT UTAHM COPPER ET AL.

|POR| C.MICHAEL LOFTUS |POR| TINA MASINGTON, PLAN. ANAL.
SLOVER & LOFTUS *K* LINE AMERICA, INC.

1224 SEVENTEENTH STREET, N.W. 535 MOUNTAIN AVENUE

WASHINGTON DC 20036 MURRAY HILL NJ 07974

Represents: LOWER CO RIVER, ET AL Represents: “K* LINE AMERICA INC

|POR| JUDY LOHNES |POR| MICHAEL MATTIA
UAACOG INSTITUTE OF SCRAP RECY.
P.O. BOX 510 1325 G STREET, NW, STE :000
CANON CITY CO 812150510 WASHINGTON DC 20005
Represents: UPPER AR, AREA COUCIL OF GOV
|POR| DANIEL K. MAYERS
|POR| ALAN E LUBEL WILMER CUTLER PICKERING
TROUTMAN SANDERS 2445 M STREET, N. W.
NORTH BLDG., SUITE 640 WASHINGTON DC 20037-1420
601 PENNSYLVANIA AVE.,N. W,
WASHINGTON DC 20004 |POR| GEORGE W MAYO, R.
Represents: KANSAS CITY SOUTHERN RWY CO HOGAN & HARTSON
$55S THIRTEENTH STREET, N.W.
|POR| GORDON P.MACDOUGALL WASHINGTON DC 20004-1161
ROOM 410 Represents: SOUTHERN } - CIFIC CORP ETAL
1025 CLunisaTiT'T AVENUE, N. W,
WASHINGTON DC 20036 5405 |POR| MICHAEL F. MCBRIDE
Represents: THOMAS M BERRY, ET AL LEBOEUF LAMB GREENE, ETAL
1875 CONNECTICUT AVE.,N. W.
|POR| MARC D. MACHLIN WASHINGTON DC 20009
PEPPER, HAMILTON, ET AL Repressats: FARMLAND INDUSTRIES INC., ET AL.
1300 I19TH STREET, N. W.
WASHINGTON DC 20036-1658 |POR| R. MICHAEL MCCORMICKX
HUMBOLDT COUNTY DA
|POR| DAVID N.MAGAW P. 0. BOX 909
YOLO SHORTLINE RR CO 50 WEST FIFTH STREET
3344 BRAEBURN STREET WINNEMUCCA NV 89446
SACRAMENTO CA 758214037
Represents: YOLO SHORTLINE RR CO . |POR| ROSEMARY H.MCENERY
HOWREY & {IMON
|POR| O KENT MAHER 1299 PENNSYLVANIA AVE. N. W
33 WEST FOURTH ST WASHINGTON DC 20004-2402
PO BOX 35! Represents: THE COASTAL CORP.
WINNEMUCCA NV 89446
Represents: CITY OF WINNEMUCCA |POR| THOMAS F MCFARLAND, JR.
BELNAP SPENCER MCFARLAND
|POR| WILLIAM G. MAHONEY 20 NORTH WACKER DRIVE, SUTTE 3118
HIGHSAW, MAHONEY & CLARKE CHICAGO [IL 60606-3'Cl
SUITE 210 Represents: WISCONSIN ELECTRIC POWER CO. ET AL
1050 SEVENTEENTH STREET, N.W
WASHINGTON DC 20036 |POR| GARY L. MCFARLEN
Represents: RLWY LABOR EXEC'S ASSN KENNECOTT ENERCY COMPANY
DIRECTOR-TRANSP
|POR| SCOTT MANATT 505 SOUTH GILLETTE AVENUE
ATTORNEY AT LAW GOLLETTE WY 82716
P. 0. BOX 473
CORNING AR T2422 |POR| ROBERT L.MCGZORGE
Represents: SCOTT MANATT U. S. DEPT. OF JUSTICE
ANTITRUST DIVISION
|POR| NANCY MANGONE, ENFORCEMENT 555 4TH STREET, N W_RM. 9104
ATTORNEY WASHINGTON DC 20001
U. S. EPA REGION VID
997 18TH SST., STE 500
DENVER CO 80202-2466
Represents: US EPA REGION VII'S




JMOC); SENATOR DAVID PRYOR
ATTN: CARMIE HENRY

330 FEDERAL BLDG

LITTLE ROCK AR 72201

Represents: HONORABLE DAVID PRYOR

|POR| JAMES T. QUINN

CA, PUBLIC UTILITIES COMM

505 VAN NESS AVENUE

SAN FRANCSCO CA 94102-3298
Represcats: CA, PUBLIC UTILITIES COMM

|POR| STEVEN G. RABE, CITY MANAGER
CITY OF FLORENCE

300 W. MAIN STREET

FLORENCE CO 81226

Represents: CITY OF FLORENCE

|POR| HONORABLE MARC RACICOT
GOV'S OFFICE, STATE CAP.

P. 0. BOX 200801

HELENA MT $9620-0801

Represents: STATE OF MONTANA
Represents: HON MARC RACICOT

|POR| KENT M RAGSDAILE
INTERSTATE POWER CO

PO BOX 769

DUBUQUE 1A 52004

Represents: INTERSTATE POWER CO

|POR| DEBRA RAVEL, STAFF ATTORNEY
RAILROAD COMMISSION OF TX

P. 0. BOX 12967

AUSTIN TX 78711-2967

|POR| JEANNA L.REGIER
UNION PACIFIC RR CO.

1416 DODGE STREET, RM. 830
OMAHA NE 681790001
Representa: UNION PACIFIC RR CO.

e

rl:acl HON. HARRY REID
U. 5. SENATE

WASHINGTON DC 20510-0001

|POR| RONALD L.RENCHER
WESTERN SHIPPERS COAL.

136 SOUTH MAIN STREET, STE 1000
SALT LAKE CITY UT 84101.1672

|POR| RICHARD ). RESSLER
UNION PACIFIC CORP.

MARTIN TOWER

EIGHTH AND EATON AVENUES
BETHLEHEM PA 18018

JPOR| REED M.RICHARDS
STATE OF UTAH

236 STATE CAPITOL

SALT LAKE CITY UT 84114

|POR| ROBIN L.RIGGS, GENERAL COUNSEL TO

GOVERNOR

STATE OF UTAH

2!0STATE CAPITOL

SALT LAKE CITY UT 84il4

|POR| LOUISE A.RINN

UNION PACIFIC RR CO.

LAW DEPARTMENT, ROOM 830
1416 DODGE STREET

OMAHA NE 68179

|POR| ARVID E.ROACH O
COVINGTON & BURLING

P. 0. BOX 7566

i201 PENNSYLVANIA AVE.,N.W.
WASHINGTON DC 20044-7566
Represents: UNION PACIFIC, ET AL.
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|POR| JOHN ROESCH
BENT COUNTY

PO BOX 350

LAS ANIMAS CO 31054
Represents: BENT COUNTY

|POR| SCOTT A.RONEY
P. 0. BOX 1470

4666 FARIES PARKWAY
DECATUR L. 62525

Repressats: ARCHER DANIELS MIDLAND CO.

|POR| MICHAEL E. ROPER
BURLINGTON NORTHERN RR

3800 CONTINENTAL PL.

777 MAIN STREET

FT.WORTH TX 76102

Represents: BURLINGTON NORTHERN RR

|POR| JOHN JAY ROSACKER

KS, DEPT OF TRANSP

217 SE 4TH ST.,2ND FLOOR

TOPEKA KS 66603

Represents: KANSAS DEPT OF TRANSP

|POR| MICHAEL L ROSENTHAL
COVINGTON & BURLING

P. 0. BOX 7566

1201 PENNSYLVANIA AVE.,N. W
WASHINGTON DC 20044-7566
Represents: UNION PACIFIC CORP ET AL

|POR| CHRISTINE H.ROSSO
ASSISTANT ATTORNEY GEN
100 W. RANDOLPH ST
CHICAGO [L 60601
Represents: STATE OF ILLINOIS

|POR| ALLAN E. RUMBAUGH

P. 0. BOX 1215

COOS BAY OR 97420

Represents: OR INT'L PORT OF COOS BAY

|POR| HON. NANCY SANGER, MAYOR
CITY OF SALIDA

P. 0. BOX 417

124 E STREET

SALIDA CO 81201

Represents: CITY OF SALIDA

|POR| ROBERT M.SAUNDERS
P. 0. BOX 2910

AUSTIN TX 78768-2910
Represents: STATE OF TEXAS

|POR| MARK SCHECTER
HOWREY & SIMON

1299 PENNSYLVANIA AVE. N. W,
WASHINGTON DC 20004

[POR| THOMAS E. SCHICK
CHEMICAL MANUF. ASSOC.

1300 WILSON BOULEVARD
ARLINGTON VA 22209

Represents: CHEMICAL MANUF ASSOC

|POR| THOMAS A. SCHMITZ

THE FIELDSTON CO., INC.

1920 N STREET, N. W_, STE. 210
WASHINGTON DC 20036-1613
Represeots: THE FIELDSTON CO., INC.

|POR| ALICIA M SERFATY
HOPKINS & SUTTER

888 - 16TH STREET, N.W.
WASHINGTON DC 200064103

Pepresents: SOUTHERN CA, REGIONAL RAILL




|POR| LARRY W.TELFORD
ONE EMBARCADERO CTTR
SEVERSON & WERSON

SAN FRANCISCO CA %4111
Represents: TOWN OF TRUCKEE

|POR| THE TEXAS MEXICAN RAILWAY CO
PO BOX 419
LAREDO TX 78042-0419

|POR| STEVE THACKER

BOX 1460

CANON CITY CO 81215-1460
Represents: CITY OF CANON CITY

|POR| LYNETTE W.THIRKILL, LOGISTICS
MANAGER

GR. SALT LAKE MINERALS

P. 0. BOX 1190

OGDEN UT 84402

Represents: GREAT SALT LAKE MINERALS CORP.

|POR| ERIC W.TIBBETTS

P. 0. BOX 3766

1301 MCKINNEY ST.

HOUSTON TX 77253

Represents: CHEVRON CHEMICAL COMPANY

|POR| W.DAVID TIDHOLM
HUTCHESEN & GRUNDY
1200 SMITH STREET (#3300)
HOUSTON TX 770024579

|POR| MARK TOBEY

P.0. BOX 12548

AUSTIN TX 78711-2548
Represents: STATE OF TEXAS, AG

{POR| MYLES L. TOBIN

ILLINOIS CENTRAL RAILROAD

455 NORTH CITYFRONT PLAZA DRIVE
CHICAGO [IL 60611-5504

|POR] GARY L TOWELL

TOLEDO, PEORIA & WESTERN

1990 EAST WASHINGTON STREET

EAST PEORIA [ 61611-2961

Represents: TOLEDO PEORIA & WESTERN RWY

|POR| B. K. TOWNSEND, /R
EXXON CHEMICAL AMERICAS
P.O. BOX 1272

HOUSTON TX 77253-32712
Represents: EXXON CHEMICAL

|POR| MERRILL L.TRAVIS
ILLINOIS DEPT. OF TRANSP.
2300 SOUTH DIRKSEN PARKWAY
SPRINGFIELD [L. 627034535

|POR| ANNE E. TREADWAY
CONSOLIDATED RAIL CORP.

P. 0. BOX 41416

2001 MARKET STREET

PHILADELPHIA PA 1910)-1416
Represents: CONSOLIDATED RAIL CORP

{POR| BERNICE TUTTLE
KIOWA COUNTY WIFE

CHAPTER #124

13775 C.R.78.5

TOWNER CO $1071-9619
Represenss: KIOWA COUNTY WIFE

|POR| UNION PACIFIC CORPORATION
MARTIN TOWER

EIGHTH AND EATON AVENUES
BETHLEHEM PA 18018

FINANCE DOCKET NO. 32760

¢|ViS] GILBERT VAN KELL
MORTON INT'L INC.

100 NORTH RIVERSIDE PLAZA
CHICAGO IL 60606-1597

|POR| GERALD E. VANINETTI
RESOURCE DATA INT'L

1320 PEARL STREET, STE 300
BOULDER CO 80302

|POR| GREGORY M. VINCENT, VICE PRESIDENT
TENNESSEE VALLEY AUTH

LOOKOUT PLACE, 1i0! MARKET STREET
CHATTANOOGA TN 37402

|POR| ALLEN J VOGEL, MINNESOTA~
SUTTE 925, KELLY ANNEX

395 JOHN IRELAND BLVD TRANSP. BLDG
ST PAUL MN 55155

Represeats: MINNESOTA DOT

|POR| ROBERT P.VOM EIGEN

HOPKINS AND SUT) .~

838 16TH STREET, N. W.

WASHINGTON DC 20006

Represents: CANADIAN NATIONAL RWY CO

|POR| ERIC VON SALZEN
HOGAN & HARTSON

$5S THIRTEENTH STREET, N. W.
WASHINGTON DC 20004-1161

|POR| CHARLES WAIT

BACA COUNTY

PO BOX 116

SPRINGFIELD CO 8107

Represents: COUNTY COMMISSIONERS

|POR| TIMOTHY M WALSH
STEPTOE & JOHNSON

1330 CONNECTICUT AVENUE, N. W.
WASHINGTON DC 20036-1795

|POR| JEFFREY A. WALTER
WATERFALL TOWERS, 201-B
2455 BENNETT “/ALLEY ROAD
SANTA ROSA CA 95404
Represents: CITY OF MARTINEZ

|POR| LOUIS P. WARCHOT
SOUTHRN PACIF. TRANS. CO.

ONE MARKET PLAZA

SOUTHERN PACIFIC BLDG., RM. 815
SAN FRANCISCO CA 94105

|POR| PHILIP D. WARD, ET AL
P. 0. BOX 351

200 FIRST STREET, SE .
CEDAR RAPIDS 1A 524060351
Represeats UTILITIES, INC.

|POR| RICHARD E. WEICHER
SANTA FE PAC. CORP. ETAL.
1700 EAST GOLF ROAD
SCHAUMBURG [L 60173

|POR| MARTIN A. WEISSERT
BAKER & DANIELS

111 E. WAYNE STREET, STE. 800
FORT WAYNE [N 46802
Represents: GOLDEN CAT DIVISION

|POR| CHARLES H. WHITE, JR.
1034-THIRTY-FIRST STREET., N.W.
WASHINGTON DC 200074492
Represents: UTAH RAILWAY COMPANY
|POR| WILLIAM W. WHITEHURST, R
12421 HAPPY HOLLOW ROAD
COCKEYSVILLE MD 21030-1711







_ WHOLLAND & KNIGHT

2100 Pennsylvania Avenue, NW. Item No.
Suite 400

Washington, D.C. 20037-3202 Pag2 Count 2) .
202-955-300C fi]}g;;nll}\; #* 118

FAX 202-955-5564

February 26, 1996

All Parties of Record

Re: Finance Docket No. 32760, Union Pacifi
Corporation, e? al..-- Control and Merge

In accordance with the Surface Transportation Board’s Decision
15 in the above-referenced proceeding, the attached document
been filed with the Board on behalf of Sunkist Growers, Inc.

- Notice of Intent to Participate

A copy of this letter has been sarvad on all parties of record
to this proceeding.

Very truly yours,

David H. Baker
Attorney for
art of : Sunkist Growers

uhlic q:-v'orr
Attachment—= o i A

WAS- 153019




Law Offices
HOLLAND & KNIGHT

2100 Pennsylvania Avenue, N.W.
Suite 400
Washington, 0.C. 20037-3202
202-955-3000

FAX 202-955-5554

January 11, 1996

Office of the Secretary

Case Control Branch, Attn: Finance Docket No. 32760
Room 2215

Interstate Commerce Commission

1201 Constitution Avenue, N.W.

Washington, D.C. 20423

Re: Notice of Intent to Participate of sunkist Growers
Dear Mr. Secretary:

Pursuant to the Commission’s order of December 27, 1995 in
Finance Docket No. 32760, this letter constitutes a notice of
intent to participate in this proceeding on behalf of Sunkist
Growers, Inc. of Sherman Oaks, California.

As directed in the Commission’s order, an original and 20
copies of this notice are being filed with the Office of the
Secretary. 1In addition, a copy of this notice is being sent to
applicants’ representatives, Arvid E. Roach and Paul A. Cunningham,
at their respective addresses, by first class mail.

Thank you for your assistance in this matter.

Very truly yours,
HOLLAND & KNIGHT

(O

David H. Baker
Attorney for Sunkist Growers

Enclos.res
WAS- 141785







' L1 G W
Gene Schulter i
» >wvem No. . ALDERMAN, 47th WARD COMMITTEE MEMBERSHIPS
Commi Licenses and
Page Count u_; - City Hall * Room 209 Ceasumer Prm(an'mn)
Heqns # /43 121 N. LaSalle Street Committee on the Budget and
W Chicago, Illinois 60602 Governinent Operations
Telephone: 744-4021 Conimittee oo Finance

Committee on Committees,
Rules and Ethi

Public Service Office February 29, 1996

4740 N. Lincoln 60625 s

Telephone 271-4423 Commi
Oﬂlco of the Secretary Transportation and M:‘:V:

VAR O § g o
Mr. Vernon Williams , 1996 Committee on Parks and Recreation
Secretary : ’ Part of
Surface Transportation Board Public Rocord
12th Street and Construction Avenue, NW
Washington, DC 20423

RE: Finance Docket 32760 - Union Pacific/Southern Pacific
Dear Mr. Williams:

The Chicago City Council unanimously passed the enclosed Resolution suppof§p
proposed merger of the Union Pacific and Southern Pacific railroads.

Please make sure our Resolution is included with o‘ne: ‘esolutions and letters supporting
this merger.

Sincerely,

P AP

Eu C. Schulter
Aldennan, 47th Ward

Enclosyre

* gm:ea:::rsemaﬁve A D\‘l’ a 5 O A L L
Union Pacific Railroad

165 N. Canal, $-N e“‘“s(;‘é"igwi i Gg

Chicago, Illinois 60606

Help Keep The 47th Ward Clean
® g 208
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resolution

ainpudty The (91t Council
s e City of @hzcago Illmozs

on

presented by ALDERMAR _zucznz'c. SCHULTER

Whm , the City of Chj,oego has a long history as the premier
rail center of the United states; and

nm S, the economic health of our great city depends heavily
on strong, efficient rail service wh:l.c‘x connects Ch:.cago to points
throughout North Ameri ca;. and’ * i 'V. ;

A
.‘,1

mms the Un:.on Pacific ancLSou’chern Pac:.f:.c ra:.lroads have
announced: plans to merge. thexr operatlons 5 a merger that is
likely to improve rail serVJ.oe torand from' the‘C:Lty of Clucago, and
to strengthen calpetlt:l.on for fre:Lgnt service; ::o and from the City:

v"'f' .' - ’,»' .

‘BE n' RESOLVED that the cﬂ:y Counc:l.l of the cu:y of Ch:.cago :
does hereby voice its. support' of"the proposed merger of the Union -
Pac:.f:.c and Southern .Pacific

J.nterests of the ‘pecple of- Chlcago, and'
” R

/

s« i Yoy
_i 75 % ;) o7
BE IT mzmzn RESOLVEm,, tha.t e urge federal authorxtles co;- ;
act favorably on the appllcat:.on for approvals’of the merger of the .
Union Paclflc and Southern Paczflcv rallroads and o

.'_ - ot -

')‘ \A ES

) L e

. et .




BE IT  FURTHER RESOLVED, that a suitable copy of this
resolution . be prepared and presented to the United ‘ States
Interstat;e‘ Commerce Commission.







Item No. (j(u‘j

a ount 3
“Thanr ——F 777

vudsdSvUuru munwAY AND
TRANSEORTATION DEPARTMENT

Capito! Ave. at Jefferson St.. P.O. Box 279, Jeflerson City, MO 85102 Telephone (573) 751-2581 Fax (573) 7518585

February 26, 1996

Honorable Vernon A. Williams
Secretary, Room 1324

Surface Transportation Board
1201 Constitution Avenue, N.W.
Washington, DC 20473

RE: Trinance Docket No. 32760
Union Pacific Corp., et al
-- Control and Merger --
Southern Pacific Corp., et al.

Dear Secretary Williams:

The Missouri Highway and Transportation Department has
served a copy of our filing - MATD-1 - with those persons as
designated as Party of Record (POR) on the Surface
Transportation Board’s Decision No. 15 pursuant to the
above-mentioned proceeding.

Enclosed please find an original and five (5) copies of our
Certificate of Service ..:garding this matter.

All POR’'s have been pror-rly se.ved with a copy of our
filing MHTD-1 by first :lass mail, postage prepaid.

Sincerely, ; Office of the Secretary

v [se/ FAR O 8 1996

Jack Hynes Part of
Administrator of Railroads Public Record

cc: POR'’s, Finance Docket No. 32760, Decision No. 15

Enclosures: Certificate of Service and five copies

wmuum-mmmmmbm'mmmnmmmmf




)V/l="'o.1n Higtway and
\ Tranzportation Desparirnsri

NN IR ST MR~ - = s
OoholM. Avh"uson Sr., P.O. Box 270, Jeffenson Civy, MO 65102 (314) 751-2551 Fax(314) 79!-6”5

January 5, 1996

Honorable Vernon A. Williams
Secretary, Room 1324

Surface Transportation Board

12th Street & Constitution Avenue, NW
Washington, DC 20423

Re: PFinance Docket No. 32760
Union Pacific Corp., et al.
-- Control and Merger --
Southern Pacific Corp., et al.

Dear Secretary Williams:

The Missouri Highway and Traasportation Department (MHTD)
requests to be made a "Party of Record® in the above-
mentioned proceeding.

MHTD has not determined a pusition of support or opposition
to the proposed transaction at this time. Determination of
a position will depend upon a review of comments and
evidence submitted by other parties in response to the
application. MHTD will indicate its position and submit
evidence, if appropriate, by the due dates established for
subsequent filings, depending upon the definitive position
taken.

Service List Mailing Address

Jack Hynes, Administrator of Railroads
Missouri Highway and Transportation Department
Capitol Avenue at Jefferson Street

P.O. Box 270

Jefferson City, MO 65102

573-751-7476 Fax 573-526-4709

inistrator of Railroads

Arvid E. Roach II, Covington & Burling (UP)
£fanl A. Cunningham, Harkins Cunningham (SP)
USD)YJ
UusSDIT

Enclosures: 20 Copies

*Oun missiow is 10 paovide A ouality 1ranspoatation sysrem thar aesponds 10 Missourians’ demands and endances the siate’s Growsh and prospeniry. ®




CERTIFICATE OF SERVICE

T hereby certify that a copy of the Missouri Highway
and Transportation Department’s Notice of Intent to
Participate - MHTD-1 has been served via first class mail,
postage prepaid, on all parties of record in this proceeding
as designated in the Surface Transportation Board’s Decision

No. 15 on February 26, 1996.

/5“‘%5%»——/
/
~aaé; Hynes
Administrator of Railroads
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Monch . F#|I] I
N\ w1iY OF INDUSTRY

Incorporatec June 18, 1957

FACSIMILE TRANSMITTAL SHEET

Daw:ﬂMh{ 5

PLEASE DELIVER TO:

tV/ULIA’ W

Fax NO(ZOZ) 9217' é4[7

[2N T -

Oﬁm (VT RHS ok =

MR 0 6 199z

Part ot

Public Rgrr»-
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Number of Pages (including this cover sheet): 1 ,

Original wili x will not follow.

FAX TELEPHONLC NUMBER (818) 961-6795 OR (818) 333-3591
INFORMATION TELEPHONE NUMBER (818) 333-2211

'F YOU DO NOT RECEIVE THE ENTIRE TRANSMISSION,
PLEASE CALL THE SENDER IMMEDIATELY.

P.O. Box 3366, City of Industry, California 917440366 ¢ Administrative Offices: 15651 E. Stafford St o 1818) 333-2211 o Fax (818) 96! 6795




i

(g 2 INDUSTR ¥ URBAN-DEVELOPMENT AGENCY

Members: Administrative Q

Beolla Harrison, Chalirman : 16661 East Sl:ffo:l 8‘3-:::
Annje Fauro, Socrotary Post Office Rox 7088
Mary V. Handorf City of Industry, California 91744

Philip Iriarte ’
Rolene Harrison (818)961-6341

March §, 1996

MAIL
MANAGEMENT
Ms. Julia M. Farr .C.C.
Surface Transportation Board
Office of Proceedings, Room 2116

1202 Constitution Avenue N.W.
Washington D.C. 20423-0001 cD 34160

Re:  Request to be Party of Record for the Union Pacific/Southern Pacific Merger

Dear Ms. Farr:

The Industry Urban-Development Agency presently owns parcels of land which have
historically been served by both the Southern Pacific and Union Pacific rail lines. Shortly after
the announcement of the proposed merger between theze entities, a representative from the
Southern Pacific Railroad notified the Agency that certain businesses were consider to be "joint
served” and as such would be allowed to ship their commodities via the Burlington
Northern/Santa Fe Lines.

In November of 1995, The Agency submitted a written request to the Director of National
Accounts for the Southern Pacific Lines here in Monterey Park, California requesting
confirmation on the status of being classified as the owrers of joint served property. The
response received just recently is that the subject property is not listed in the agreement between
the applicants and the BN & Santa Fe Railroads as  joint served parcel. The previous owner
of the subject property, Mr. Roy F. Benton has provided cance! checks as evidence that
shipments were made by both the Union Pacific and Southern Railroads via an interconnecting
railine.

----- -y

MAR 0 6 1996

2 Part of :
- Public Receorc 3




LA AN G A

)

Ms. Julia M. Farr, |
Surface Transportation Board
March §, 1996

Page 2

The Agency is the redevclopment arm of the City of Industry and is responsible for the reai
estate transactions for the City. The request is hereby made that the Industry-Urban Development
Agency be considered a Party of Record (POR) and as such be added to the final list of POR's
for this merger identified as Finance Docket # 32760. Attached for your information and use is
a copy of the correspondence sent to earlier to the Southern Pacific Lines, a copy of the 1966
U.S. Geological Survey Map which shows the innerconnecting spur line and a copv of the
referenced cancelled checks. The Agency will forward a complete formal "Request for
Condition" by March 29, 1996.

Thank you for your assistance in this matter. ’

Sincerely,

%MM/

John D. Ballas
Agency Engineer

JDB:kat

Enclosure

xc:  Carl Bumett, Ex. Dir, JUDA
Chris Rope, City Manager




>

P )?«k@?@\iﬂm\\ ey
L /{(\/ INNERCONNECTING -
5>t SPUR TRACK i

NN 7=
N
. > ;
.. .. -

i

SH8
AL

/ 'C’b
WA
N
Z=
vy 0/ .

il
§‘\ N Y

\‘ - .‘. \ \ A\ A
\ \\ \ A rn W7
o\ "ﬁ%‘%fa':&;’%’

; =
ey /i

24




i'f}- "UNITED STATES
% DEPARTMENT OF THE INTERIOR
GEOLOGICAL SURVEY
~a3¢ 07 33252'”" [2040000 FEET(5) - | - egjomag
3 77g000ns 1
Tin

{20!

Samr 00 INTERSTAYE 60S ‘

190200

.// LR e N

2070000 rtms» '® SW. RAW nra!’

ROAD CLASSIFICATION

Heavy-guly. . s Lightduty
M.dlum'd!l'y | cmanmmsmm e Uﬂlmm din ewoovaver
() imterstate Route " U.S Route .~ State Route

SAN DIMAS, CALIF.
N3400—W11745/7.5

1966

QUADRANGLE LOCATION




Pay to the K 4
' order of $3se S
Charge Gross Amovn! ve . >

—~ & A . » fﬁ!’t‘j"{q’ ( 4 . ? _‘: . .,,-" .
Amount Poyucle EE EED YAkG: o2y 2 : - ﬂg —- Dollars
Jo: of “heck ack 04 receipt in full for the obove accovnis : o
semont of this . nowledg : ¥

MANUFACTURING DISTRICT
~+ 4490 Downey Road * * Varmnon, Colifornia

CROCKER-CITIZANS
MATIONAL Ly
T onrmmuion 0 vou 57 $4223w103312 322 DO3 259w 000003 494 3

OALIFORRIA 3BEF IBDUSTAY

Descriplion Amounl

ROY F. BENT '
80X 337, WALNT, cut sy | ARD N2 8579

Q"O
| -/Zm',q"/ wkd _ '® W

Poy o the -2, 7
vrder of _ , dan (7 ; 3
Charge Cross Amoint | _ ; '““%‘"C"“’ /‘ —sqk__

Dugount b | AL A SN Ty e
I ) e S L B AMD B s

Endor.vment of ihis chack acknowledges receipt in full f - ; iins S
CENTRAL MaNUPA ACTURING
4490 Dowpey Rng 0 D et oo . 5 ROY F. RENTON FEED YARD

CROCKER-CITIZENS .
] = mscounuunou vavou . /‘Z"—‘- L&é.r-lé:,__
5 i a.xeeamwsa-. 322 ooaesw

ouireRisvekt iy | ko ahdi 5

P S e e o Q—MM\ & ORI oA S

ROY F. BENTON FEED YARD o
POX 337, WALNUT, CALIF. 91789 N 8574
o

| ::’;,:z':'f-__&’%@-_ # /2‘744 cn.,‘.?-s Phd

AR RDRVAS -'».. ~1 re ey '
Discount . F R $ i

Ameunt Poyable | FEL T’f’ : ‘T"“m_*-' _ 1"‘;’51“;

L E s i o B S AR P A S PR, O

Description | Amount 1

Endozsemgpat of thjs <hcft eci»mvlodqu receip! in MI 091 lhe 250ve gerounts

T . i L o _', i, ROY F. BENTON FEED YARD
«:3‘ om.,“'m W ’mcfﬁfznmuu o :

cmn_g-cmuuo : 4//{‘/ T

]
s CONTRIBUTION TO YOU
: ECONOMY 15 FROM THE

CALIFORNIA BEEP 1HDUSTRY

% wE223mi033e 322 ooaesm- ."00000'.52!.!.-"

|

. — R e ssies o we .- . * et mr el eite - R P = -

Yo Description | Amoun!

y. A = =~ .- " ROY F. BENTON FEED YARD . N2 8538

BOY 33 l, WALNUT, CALIF. 91789

T T

’T. Boelat e, 40 -f,’tp 3 //!.V___/.} ", é(

. Poy'o'h..;ﬁv h oo h e wods \ z /~, {
order of , f. s 0 ....$. € ~Q
Chorge Grom Amoynt

iseount | .. ...._____, ’f. ?: o R ~n
Amouns t;umblo : : "E‘ “ “‘“ o ‘ﬁ’voaztf‘goc 8 g . Dollars

1. st P s S st s o 1
Eodon-monl of Ihu check ucknowledgas receipt in full (or lh. obovo ucow\n




e
PAY TO THE oRDEW®
PDank - Americs 3

:::E; PP
PACITIT ELECT2 S RY.
P GARXE™T
SOUTHEZN FACF.Z R Ay o
SOUTHZRN PATIF.C M. b
REGIONAL PAYMENT PLANS
LOS ANGELES

A = = 2

—— — ——— -y} o

-~
DS
PAY TO THE nno?n‘\nr;

A R H .’\:pgim
PACIFIZ v.scm:c?“
P. 11. CaR2cTY B3
SOLUT..SEN PACF.C
TAUTHEN] PACIFIC
REGIONAL PAYIAENT
LOS ANGELES

vor tnpad] wy i
e wompmPd
; -

PAY TO THRE O
Bank g dn

PACWEC et

{ PN, GAR

LOUTHERN PAC

BOUTHERN PA

RSGIONAL PAYN
LO% ANG

E
)




v A _' .5‘,‘,[”':;1_&\5:-;:..{-‘?..,' iy
% vd ‘r-.-.,r'ul.- iy

ROY F. BENTON FEED YARD
P. 0, DOX 410
WALNUT, CALIFORNIA 917389
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uested, below are the names and addresses of the former feed lots:

Machlin Feed Yard % Roy F. Benton Feed Yard
21832 E. Valley Blvd. 21830 E. Valley Bivd
City of Industry, CA 91744 Walnut, CA 91789
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b i % %
~

Radermacher, Whiteside & Associates
Transportation & Marketing Consultants

February 29, 1996

Vernon A. Williams, Secretary
Attn. Finance Docket 32760
Surface Transportation Board
1201 Constitution Avenue N.W.
Washington, D.C. 20423

Re: Finance Docket No. 32760, UNION PACIFIC CORPORATION, UNION P/\CIFIC
RAILROAD COMPANY AND MISSOURI PACIFIC RAILRCAD COMPANY -- CONTR(L AND
MERGER - SOUTHERN PACIFIC RAIL CORPORATION, SOUTHERN PACIFIC
TRANSPORTATION COMPANY, ST.LOUIS SOUTHWEST ERN RAILWAY COMPAN), SPCSL
CORP. AND THE DENVER AND RIO GRANDE WESTERN RAILROAD COMPANY,

Dear Sir:

Enclosed please find the original and 5 cuaies of the Montana Wheat and Barley Committees’
Certificate of Service filed pursuant to Decisir; 0. 16, in the above-styled proceeding.

Please receipt duplicate copy of this transmittal and retumn to address below.

. Whiteside

Sz ;

\ {
-9y

e o1 the Sb’éraml-/ [

AR 0 6 199

3203 Third Avenue North, Suite 301

! (7750 o Billings, Montana 59101
e BN Qanms Phone: (406) 245-5132
. FAX: (406) 252-3778




Before The
SURFACE TRANSPCRTATION BOARD
WASHINGTON, D. C. 20423

Finance Docket No. 32760

UNION PACIFIC CORPORATION, et al,,
CONTROL AND MERGER -
SOUTHERN PACIFIC RAIl. CORPOPATION

Pursuani to the Board’s decision, served February 16, 1996, and received February 29,
1996, the Montana Wheat and Barley Comnatiee (MWBC) herewith lists the pleading
filed to date in the above-styled proceeding:

1. Petition for Leave to Intervene - filed January 10, 1996.
Further puisuant to the Board’s decision, petitioner, will, upon request, serve a copy of
the above described pleading.

CERTIFICATE OF SERVICE

Pursuant o the Board’s decision, this document has been served upon each of the parties
of reccr, 1y mailing them by first-class mail, postage prepaid.

Dated at Billings, MT this 29® day of Fe , 1996.

Terry Whiteside,
Rcmm Practitioner
Radermacher, Whiteside &Associates
3203 Third Avenue North, Suite 301
Billings, MT 59101
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